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and added that both constitutional and natural rights were at
stake. Contending that the state governments wer*> prohibited from
violating the rights to assembly and petition, against unreasonable
searches and seizures, to an impartial jury in criminal prosecu
tions, and to assistance of counsel, the court continued:

Nor is the right involved in this discussion less compre-
hensive or valuable: “The right of the people to bear arms
shall not be infringed." The right of the whole people, old
and young, men, women and boys, and not militia only, to
keep and bear arms of every description, and not such
merely as are used by the militia, shall not be infringed,
curtailed or broken in upcn, in the smallest degree; and all
this for the important end to be attained: the rearing up
and qualifying a well-regulated militia, so vitahy necessary
to the security of a free State. Our opinion is that any law
State or Federal, is repugnant to the Constitution, and
void, which contravenes this right. ... Id. at 251.

In the Texas case of Cockrum v. S nte, 24 Tex. 394 (1859), the
Court explained that the object of the econd Amendment was that
“the people cannot be effectually oppressed and enslaved, who are
not first disarmed.” Id. at 401, and added:

The right of a citizen to bear arms, in lawful defense of
himself or the State, is absolute. He does not derive it
from the State government. It is one of the “high powers"
delegated directly to the citizen, and “is excepted out of
the general powers of government.” A law cannot be
passed to infringe upon or impair it. because it is above
the law. and indeDendent of tu» lawmaking power. Id. at
401-402.

C. SLAVERY AND THE DRED SCOTT DILEMMA

Despite the general rule in the antebellum courts that the
Second Amendment guaranteed an individual right to keep and
bear arms free from both federal and state infringement, to disarm
blacks a few courts took the view that only citizens could have
arms and that the Second Amendment did not apply to the states.
In some states, free and slave blacks were disarmed by law to
maintain their servile condition State legislation which prohibited
arms bearing by blacks was held to be constitutional owing to the
lack of status of African Americans as citizens, despite the fact
that the United States Constitution and most state constitutions
referred to arms bearing as a right of "the people" rather than
“the citizen."

In Stale v. Newsom. 27 N.C. 203 QS44), tne Supreme Court of
North Carolina upheld “an act to prevent free persons of color
from carrying fire arms" on the ground that “the free people of
color cannot be considered as citizens." Id. at 204. The court also
stated: "in the second article of the amended Constitution, the
States are neither mentioned nor referred to. It is therefore only
restrictive of the powers of the Federr* Government." Id. at 207. In
Cooper v. Savannah. 4 Ga. 72 (1848), Georgia found its similar
provision constitutional on the following logic: "Free persons of
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color have never been recognized here as citizens; they are not
entitled to bear arms, vote for members of the legislature, or to
hold any civil office." Id. at 72.

The practical hardships suffered by individual blacks due to re-
strictive legislation is exemplified in State v. Hannibal, 51 N.C. i6
Jones) 57 (1859), which indicates that in the eighteenth century it
was not illegal for a black to carry guns, but he was required to
obtain a court certificate to hunt. An enactment in 1854 provided
that "no slave shall go armed with a gun. or shall keep such
weapons,” rith a penalty of up to 39 lashes. Id. at 57. In this
instance, a mcster had given two slaves guns to guard his store at
night, and the slaves were sentenced to twenty lashes each. Id. at
57.

Just as virtually the only antebellum state cases which limited
the right to have arms functioned to disarm blacks, the ruling of
the U.S. Supreme Court in Dred Scott v. Sandford, 60 U.S. (19
How.) 393, 15 L.Ed. 691 (1857), conceded that if members of the
African race were "citizens," they would be "entitled to the privi-
leges and immunities of citizens” and would be exempt from spe-
cial "police regulations" applicable to them.

It would give to persons of the negro race, who were
recognized as citizens in any one State of the Union, the
right to enter every other State whenever they pleased,
singly or in companie, . . .; and it would give them full
liberty of speech . . .; to hold pubL'c meetings upon politi-
cal affairs, and to keep and carry urnis wherever they went.
(emphasis added) 60 U.S. at 417.

It is clear, therefore, that the Supreme Court included among the
rights of every citizen the right to have arms wherever he goes; it
is equally evident that in granting citizenship to African Ameri-
cans by Amendments XIIl and XTV. blacks were later guaranteed
the fundamental rights of citizens. The Court’s language also sug-
gests that the right to have and carry arms anywhere is a right of
national citizenship which the states cannot infringe any more
than can the federal government—that the Second Amendment
applies to the states.

Explaining further the rights of citizens. Chief Justice Taney
observed that:

The Federal Government can exercise no powe over his
person or property, beyond what that instrument confers,
nor lawfully, deny any right which it has reserved. . . .
Nor can Congrc<*s deny the people the right to keep and
bear arms, nor the right to trial by jurv, nor compel
anyone to be a 'witness against himself in a criminal pro-
ceeding. 60 U.S. at 450.

I1l. The Framers of the fourteenth amendment intended
that the guarantees of the second amendment would be
applied to the States

After the War Between the States, judicial commentators contin-
ued to interpret the Second Amendment as protecting an individu-
al right from both state and federal infringement. The right to
keep and bear arms md other Bill of Rights freedoms were viewed



as common law rights explicitly protected by the Constitution. T.
Farrar, Manual of the Constitution, 59, 145 (1867). Joel P. Bishop

wrote in 1865:

The constitution of the United States provides, that, “a
well-regulated militia being necessary to the security of a
free State, the right of the people to keep and bear arms
shall not be infringed." This provision is found among the
amendments; and; though most of the amendments are
rest..ctions on the General Government alone, not on the
States, this one seems to be of a nature to bind both the
State and National legislatures. Il J. Bishop, Commen-
taries on the Criminal Law, Section TC, (1865).

Yet Bishop's references to "statutes relating to the carrying of
arms by negroes and slaves” (Il J. Bishop, supra, n. 2, at 120, n. 6),
and to an ‘act to prevent free people of color from carrying fire-
arms"” (Id. at 125, n. 2) exemplified the need for further constitu-
tional guarantees to clarify and protect the rights of ali individ-

uals.

A. FIREARMS AND THE ABOLITION OF SLAVERY

Having won their national independence from England through
armed struggle, post-Revolutionary- War Americans were acutely
aware that the sword and sovereignty go hand-in-hand, and that
distribution of firearms among the oppressed ushered in a new
epoch in the human struggle for freedom. Furthermore, both pro-
ponents and opponents of slavery were cognizant that an armed
black population meant the abolition of slavery, although some
blacks were trusted with arms to guard property, for self defense,
and for hunting. This sociological fact explained not only the legal
disarming of blacks, but also the advocacy of a weapons culture by
abolitionists. Having employed the instruments for self-defense
against his pro-slavery attackers, abolitionist and Republican Party
lounder Cassius Marcellus Clay wrote that “ ‘the pistol and the
Bowie knife’ are to us as sacred as the gown and the pulpit.” 7 The
Writings of Cassius Marcellus Clay, 257 (H. Greeley ed. 1848).

B. THE CIVIL RIGHTS ACT OF 1866

After the Civil War, the slave codes, which limited acces- of
blacks to land, to arms, and to the courts, began to reappear in the
form of black codes, (W. DuBois, Black Reconstruction in America.
167, 172, and 223 (1962); E. Coulter, The South During Reconstruc-
tion 40 (1947)) and United States legislators turned their attention
to the protection of the freedmen. In support of Senate Bill No. 9,
which declared as void all laws in the rebel states which recognized
inequality of rights based on race, Sen. Henry Wilson (R., Mass.)
explained in part: "In Mississippi rebel State fc "es. men who were
in the rebel armies, are traversing the State, visiting the freedmen.
disarming them, perpetrating murders and outrages on them. . . ."
Cong. Globe, 39th Cong., 1st Sess., pt. 1, 40 (Dec. 13. 1865).

When Congress took up Senate Bill No. 61, which became the
Civil Rights Act of 1866, (14 Stat. 27 (1866)) Sen. Lyman Trumbull
(R.. 111), Chairman of the Senate Judiciary Committee, indicated
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that the bill was intended to prohibit inequalities embodied in the
black codes, including those provisions which “prohibit any negro
or mulatto from having fire-arms." Cong. Globe, 39th Cong., 1st
Sess., pt. 1, 474 (Jan. 29, 1866). In abolishing the badges of slavery,
the bill would enforce fundamental rignts against racial discrimi-
nation in respect to civil rights, the rights to contract, sue and
engage in commerce, and equal criminal penalties. Sen. William
Saulsbury (D., Delaware) 3dded:

In my State for many years, and | presume there are
similar laws in most of the southern states, there has
existed a law of the State based upon and founded in its
police power, which declares that free negroes shall not
have the possession of firearms or ammunition. This bill
proposes to take away from the States this police power.

Id. at 474.

The Delaware Democrat opposed the bill on this basis, anticipat-
ing a time when "a numerous body of dangerous persons belonging
to any distinct race" endangered the state, for “the State shall not
have the power to disarm them wirhout disarming the whole popu-
lation." Id. at 478. Thus, the bill would have prohibited legislative
schemes which in effect disarmed blacks, but not whites. Still,
supporters of the bill were soon to contend that arms bearing was a
basic right of citizenship or personhood.

In the meantime, the legislators turned their attention to the
Freedman’s Bureau Bill. Rep. Thomas D. Eloit <R, Mass.) attacked
an Opelousas, Louisiana ordinance which deprived blacks of var-
ious civil rights, including the following provision: "No freedman
who is not in the military service shall be allowed to carry fire-
arms, or any kind of weapons, within the limits of the town of
Opelousas without the special permission of his employer . . . and
approved by the mayor or president of the board of police." Id. at
517 (Jan. 30, 1866). And Rep. Josi xh B. Grinnell (R,, lowa) com-
plained: “A white man in Kentucky may keep a gun; if a black
man buys a gun he forfeits it and pays a tine of five dollars, if
presuming to keep in his possession a musket which he has carried
through the war.” Id. at 651 (Feb. 5, 1866).

As debate returned to the Civil Rights Bill, Rep. Henry J. Ray-
mond (R., N.Y.) explained of the rights of citizenship: "Make the
colored man a citizen of the United States and he has every right
which you or | have as citizens of the United States under the laws

and Constitution of the United States. ... He has a defined status:
he has a country and a home; a right to defend himself and his
wife and children; a right to bear arms. . . .” Id., pt. 2, 1266 (Mar.

8, 1866). Rep. Roswell Hart (R., N." ) concluded that it was the
duty of the United States to guarantee that the states have a
republican form of government, "A government . . . where ‘no law
shall be made prohibiting a free exercise of religion;' where ‘the
right of the people to keep and bear arms shall not be infringed;’
.. .7 0d. at 1629 (Mar. 24. 1866).

Rep. Sidney Clarke (R.. Kansas) objected to an 1866 Alabama law
providing: "That it shall not be lawful for any freedman, mulatto,
or free person of color m this State to own firearms, or carry about
his person a pistol or other deadly weapon."” Id. at 1838 (April 7,
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1866). Clarke also attacked Mississippi, "whose rebel militia, upon
the seizure of the arms of black Union soldiers, appropriated the
same to their own use.” Id. at 1838.

Sir, | find in the Constitution of the United States an
article which declares that "the right of the people to keep
and bear arms shall not be infringed," For myself, Tshall
insist that the reconstructed rebels of Mississippi respect
the Constitution in ther local laws. ... Id. at 1838.

C. THE FOURTEENTH AMENDMENT

The need for a more solid foundation for the protection of freed-
mtr as well as white citizens was recognized, and the result was a
significant new proposal—the Fourteenth Amendment. A chief ex-
ponent of the amendment, Sen. Jacob M. Howard (R., MUch.), re-
ferred to the “personal rights guaranteed and secured by the first
eight amendments of the Constitution; such as freedom of speech
and of the press; . .. .the right to keep and to bear arms. .. ”
[emphasis added] Cong. Globe, 39th Cong. 1st Sess. pt. 3, 2765 (May
23. 1866). Adoption of the Fourteenth Amendment was necessary
because these rights were not then effectively guaranteed against
state legislation. "The great object of the first section of this
amendment is, therefore, to restrain the power of the States and
compel them at all times to respect these great fundamental guar-
antees.” Id. at 2766.

The Fourteenth Amendment was viewed as necessary to buttress
the objectives of the Civil Rights Act of 1866. Rep. George W.
Julian (R., Ind.) noted that the act

Is pronounced void by the jurists and courts of the
South. Florida makes it a misdemeanor for colored men to
carry weapons without a license to do so from a probate
judge, and the punishment of the offense is whipping and
the pillory. South Carolina has the same
enactments. . . . Cunning legislative devices are being in-
vented in most of the States to restore slavery in fact. Id.
at pt. 4, 3210 (June 15, 1866.)

D. THE ANTI-KKK ACT

Within three years of the adoption of the Fourteenth Amend-
ment in 1868, Congress was considering enforcement legislation to
suppress the Ku Klux Klan. The famous report by Rep. Benjamin
F. Bulter (R.. Mass.) on violence in the South assumed that the
right to keep arms was necessary for protection not only against
the militia, but also against local law enforcement agencies. Noting
instances of "armed confederates" terrorizing the negro, the report
stated that "in many counties they have preceded their outrages
upon him by disarming him. in violation of his right as a citizen to
‘keep and bear arms,” which the Constitution expressly says shall
never by infringed," 1464 H.R. Rep. No. 37, 41st Cong., 3rd Sess. 3
Feb. 20, 1871). The congressional power based on the Fourteenth
Amendment to legislate to prevent states from depriving any U.S.
citizen of life, liberty, or property accounted for the following provi-
sion of the committee's anti-KKK bill:
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That whoever shall, without due process of law, by vio-
lence, intimidation, or threats, take away or deprive any
citizen of the United States of any arms or weapons he
may have in his house or possession for the defense of hi.
person, family, or property, shall be deemed guilty of r
larceny thereof, and be punished as provided in this act for
a felony. Cong. Globe, 42nd Cong., 1st Sess., pt. 1, 174 (Mar.
20. 1871).

Rep. Butler explained the purpose of this provision in these
words:

Section eight is intended to enforce the well-known con-
stitutional provision guaranteeing the right in the citizen
to ‘keep and bear arms,” and provides that w' oever shall
take away, by force or violence, or by threats and intimi-
dation, the arms and weapons which, any person may have
for his defense, shall be deemed guilty of larceny of the
same. This provision seemed to your committee to be nec-
essary, because they had observed that, before these mid-
night marauders made attacks upon peaceful citizens
there were very many instances in the South where the
sheriff of the county had preceded them and taken away
the arms of their victims. This was specially noticeable in
Union County, where all the negro population were dis-
armed by the sheriff only a few months ago under the
order of the judge. . . .; and then, the sheriff having dis-
armed the citizens, the five hundred masked men rode at
night and murdered and otherwise maltreated the ten per-
sons who were in jail in that county. H.R. Rep. No. 37,
supra, note 38, at 7-8.

The bill was referred to the Judiciary Committee, and when later
reported as H.R. No. 320 the above section was deleted—undoubt-
edly because its proscription extended to simple individual larceny
over which Congress had no constitutional authority, and because
state or conspiratorial action involving the disarming of blacks
would be covered by more general provisions of the bill. Supporters
of the rewritten anti-KKK bill continued to show the same concern
over the disarming of freedmen as they had prior to the adoption
of the Fourteenth Amendment. Sen. John Sherman (R., Ohio)
stated the Republican position: "Wherever the negro population
preponderates, there they [the KKK] hold their sway, for a few
determined men. . . can carry terror among ignorant
negroes . . . without arms, equipment, or discipline." Cong. Globe.
42nd Cong. 1st Sess., pt. 1, 154 (Mar. 18, 1871).

Further comments clarified that the right to arms was a neces-
sary condition for the right of free speech. Sen. Adelbert Ames 'R,,
Miss.j averred: "In some counties it was impossible to advocate
Republican principles, those attempting it being hunted like wild
beasts; in others, the speakers had to be armed and supported by
not a few friends." Id. at 196. (Mar. 21, 1S71). Rep. William L.
Stoughton (R., Mich.) added: "If political opponents can be marked
for slaughter by secret bands of cowardly assassins who ride forth
with impunity to execute the decrees upon the unarmed and de-



fenseless, it will be fatal alike to the Republican party and civil
liberty." [Emp.iasis added] Id. at 321 (Mar. 28, 1S71).

Section 1 of the bill, which was taken partly from Section 2 of
the Civil Rights Act of 1866, and survives today as 42 U.S.C. 1983
was meant to enforce Section 1 of the Fourteenth Amendment by
establishing a remedy for deprivation under color of state law of
federal constitutional rights of all people, not only former slaves.
This portion of the bill provided:

That any person who, under color of any law, statute,
ordinance, regulation, custom or usage of any State shall
subject, or cause to be subjected, any person within the
jurisdiction of the United States to the deprivation of any
rights, privileges, o immunities to which ... he is enti-
tled under the Constitution or laws of the United States,
shall ... be liable to the party injured in an action at law,
suit in equity, or other propoer proceeding for redress . . .
Id. pt.  Appendix, 68. 17 Stat. 13 (1871).

Rep. Washington C. Whitthome (D., Tenn.), who complained that
"in having organized a negro militia in having disarmed the white
man," the Republicans had "plundered and robbed” the whites of
South Carolina through “unequal laws,” objected to Section 1 of
the anti-KKK bill on these grounds.

It will be noted that by the first section suits may be
instituted without regard to amount or character of claim
by any person within the limits of the United States who
conceives that he has been deprived of any right, privilege,
or immunity secured him by the Constitution of the
United States, under color of any law, statute, ordinance,
regulation, custom, or usage of any State. This is to say,
that if a police officer of the city of Richmond or New
York should find a drunken negro or white man upon the
streets with a loaded pistol flourishing it. £ ., and hy-
virtue of any ordinance, law or usage, either of city or
State, he takes it right away, the officer may be sued.
because the right to bear arms is secured by the Constitu-
tion. and such suit brought in distant and expensive tribu-
nals. [Emphasis added] Cong. Globe, 42nd Cong.. 1st Sess.,
pc. 1, 337 (Mar. 29, 1871).

The Tennessee Democrat assumed that the right to bear arms
was absolute, deprivation .if which created a cause of action against
state agents under Section 1 of the anti-KKK bill. In the minds of
the bill's supporters, however, the Second Amendment as incorpo-
rated in the Fourteenth Amendment recognized a right to keep
and bear arms safe from state infringement, not a right to commit
assault or otherwise engage in criminal conduct with arms by
pointing them at people or brandishing them so as to endanger
others. Contrary to the congressman's exaggerations, the propo-
nents of the bill had the justified fear that the opposite develop-
ment would occur, i.e. that a black or white man for political
reasons would be unconstitutionally deprived of his right to possess
arms by state action. Significantly, none of the representative’s
colleagues disputed his statement that state agents could be sued
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under the predecessor to Section 1983 for deprivation of the right
to keep arms.

Debate over the anti-KKK bill naturally required exposition of
Section 1 of the Fourteenth Amendment, and none was better
qualified to explain that section than its draftsman, Rep. John A.
Bingham 'R., Ohio):

Mr. Speaker, that the scope and meaning of the limita-
tions imposed by the first section, fourteenth amendment
of the Constitution may be more fully unde stood, permit
me to say that the privileges and immunitib., of citizens of
a State, are chiefly defined in the first eight amendments
to the Constitution of the United States . ...

These eight articles . . . never were limitations upon the
power of the States, until made so by the fourteenth
amendment. The words of that amendment, “no State
shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States"
are an express prohibition upon every State of the Union

Id. at pt. 2, Appendix 84 (Mar. 31, 1871).

This is a most explicit statement of the incorporation thesis by
the architect of the Fourteenth Amendment. Although he based
the incorporation on the Privileges and Immunities Clause and not
the Due Process Cause as have subsequent courts of selective incor-
poration, Rep. Bingham could hardly have anticipated the judicial
metap.iysics of the twentieth century in this respect. In any case,
whether based on the Due Process Cause or on the Privileges and
Immunities Clause, the legislative history supports the view that
the incorporation of Amendments I-VTU was clear and unmistak-
able in the minds of the legislators attempting to effectuate the
provision of the Fourteenth Amendment.

Rep. Henry L. Dawes (R. Mass.) also asserted the incorporation
thesis when he argued:

The rights, privileges and immunities of the American
citizen, secured to him under the Constitution of the
United States, are the subject-matter of this bill. . . .

In addition to the original rights secured to him in the
first article of amendments he had secured the free exer-
cise of his religious belief, and freedom of speech and of
the press. Then again he has secured to him the right to
keep and bear arms in his defense. . . . [Dawes then sum-
marizes the remainder of the first eight amendments.]

And still later, sir, after the bloody sacrifice of our four
years’ war, we gave the most grand of all these rights,
privileges, and immunities, by one single amendment to
the Constitution, to four millions of American citi-
zens. . . .

[ITt is to protect and secure to him in these rights, privi-
leges, and immunities this bill is before the House, [em-
phasis added] Cong. Globe, 42nd Cong., 1st. S'ess., pt. 1,
475-476 iApril 5, 1871).
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E. THE CIVIL RIGHTS ACT OF 1875

After passage of the anti-KKK bill, discussion concerning arms
persisted as interest developed toward what became the Civil
Rights Act of 1875, now 42 U.S.C. 1984. A report on affairs in the
South by Sen. John Scott (R., Penn.) indicated the need for further
enforcement legislation: “negroes who were whipped testifed that
those who beat them told them they did so because they had voted
the radical ticket, and in many cases made them promise that they
would not do so again, and wherever they had guns took them from
them." 1484 S. Rep. No. 41, 42nd Cong., 2nd Sess., pt. 1, 35 (Feb. 19,
1872).

Following the introduction of the Civil Rights Bill the debate
over the meaning of the Privileges and Immunities Clause re-
turned. Sen. Matthew H. Carpenter (R., Wise.) cited Cummings v.
Missouri, 71 U.S. 277, 321 (1866) a case contrasting the French
legal system, which allowed deprivation of civil rights, “and among
these of the right of voting, ... of bearing arms,”" with the Ameri-
can legal system, stating that the Fourteenth Amendment prevent-
ed states from taking away the privileges of the American citizen.
Cong. Globe, 2nd Sess., pt. 1, 762 (Feb. 1, 1872).

Sen. Allen G. Thurman (D., Ohio) argued that the "rights, privi-
leges, and immunities of a citizen of the United States” were
included in Amendments I-VIIl. Reading and commenting on each
of these amendments, he said of the Second: “Here is another right
of a citizen of the United States, expressly declared to be his
right—the righ*- to bear arms; and this right, says the Constitution,
shall not be infringed." 1d. at pt. 6, Appendix, 25-26 (Feb. 6, 1S72).

The incorporationist thesis was stated succinctly by Senator
Thomas M. Norwood (D., Ga.) in one of the final debates over the
Civil Rights Bill. Referring to a U.S. citizen residing in a Territory.
Senator Norwood stated:

His right to bear arms, to freedom of religious opinion,
freedom of speech, and all others enumerated in the Con-
stitution would still remain indefeasibly his, whether he
remained in the Territory or removed to a State.

And those and certain others are the privileges and
immunities which belong to him in common with every
citizen of the United States, and which no State can take
i way or abridge, and they are given and protected by the
Constitution. . . .

The following are most, if not all, the privileges and
immunities of a citizen of the United States:

The right to the writ of habeas corpus; of peaceable
assembly and of petition; ... to keep and bear arms; . . ,
from being deprived of the right to vote on account of race,
color or previous condition of servitude, [emphasis added]
Cong. Rec.. 43n’ Cong., 1st Sess., pt. 6, Appendix 241-242
(May 4, 1874).

Arguing that the Fourteenth Amendment created no new rights
but declared that “certain existing rights should not be abridged by
States,” the Georgia Democrat explained:
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Before its [Fourteenth Amendment] adoption any State
might have established a particular religion, or restricted
freedom of speech and of the press, or the right to bear
arms. ... A State could have deprived its citizens of any
of the privileges and immunites contained in those eight
articles, but the Federal Government could not. . , .

... And the instant the fourteenth amendment became
a part of the Constitution, every State was at that moment
disabled from making or “enforcing any law which would
deprive any citizen of a State of the benefits enjoyed by
citizens of the United States under the first eight amend-
ments to the Federal Constitution, (emphasis added) Id. at
242.

In sum, in the understanding of Southern Democrats and Radical
Republicans alike, the right to keep and bear arms, like other Bill
of Rights freedoms, was made applicable to the states by the Four-
teenth Amendment.
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6. The word "people" as used in the First, Fourth. Ninth, and Tenth Amendments
has consistently been construed :0 mean individual.

7. This view is supported bv the Congressional Research Office of the Library of
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za Books, N.Y. 1967).

10. Although Tot was appealed to the Supreme court, the Second Amendment
issue was not addressed by that Court.

11. This view, moreover, is consistent with the common law which prohibited the
bearing of arms when carried in such a manner as would terrify the people. 4
Blackstone Commentaries 149. Furthermore it is consistent with the concept of the
militia as a body of persons who maintained firearms in their homes for self-defense
and to be ready to contribute to the common defense.

12. But see State v. Reid. 1 Ala. Reports 612, 616-7 (1840), while holding that a
statute prohibiting the carrying of concealed weapons was not incompatible with
the right to keep and bear arms in defense of self and state, added: “A statute
which, under the pretense of regulating, amounts to a destruction of the right, or
which requires arms to be so borne as to render them wholly useless for the purpose
of defence, would be clearly unconstitutional."
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THE RIGHT TO BEAR ARMS: THE DEVELOPMENT
OF THE AMERICAN EXPERIENCE

John Levin*

l. Introduction

N s the crime rate in the United States grows and pressures mount

for laws restricting the use of firearms, the need for an under
standing of the development of the “right to bear arms” has increased.
Perhaps more than any other “right” enumerated in the federal and
state constitutions, the “right” to bear arms was directed to maintaining
a balance of power within our society. The “right to bear arms” de-
veloped at a time when a well-armed population was necessary for
defense, and when the social and political structure was kept in balance
by a balance of armed power.

While the American “right to bear arms” developed at the time
of the Revolution, it grew out of the duty imposed on the early colonists
to keep arms for the defense of their isolated and endangered com-
munities. The definition of “bearing arms” aa the phrase was used in
legal instruments up to revolutionary times was “serving in an orga-
nized armed force."1 It did not imply any personal right to possess
weapons. For example, when Parliament in drafting the English Bill of
Rights3 or Blackstone in his Commentaries on the Laws of England? in-
tended to convey the meaning of a personal right to possess arms, they
spoke of the right to have arms, not of the right to bear arms.

1. Earlt Histort
A. The Colonial Period

The earliest colonial statutes requiring that the colonists arm them-
selves were Virginia statutes of 1623 staring that “no man go or
send abroad without a sufficient party will [sic] armed," and that “men
go not to worke in the ground without their arms (and a centinell upon

* Aijiuttnt Proft -or, Clic«*o.K<ni Collet* of Low, IL'Inoi* Inatirau of T*chnole<7.
3A, 1964, 3randeii UaNeniry; J.D, 1960, Hatard Low .School;, M A. 1971, Tuhiaftoa
Uni*eniiy, St. Louis. Mo.; Admitted to ths Illinois 3** In 1960.

1Set Ib* mitcmli on the colonial itatute* and on th* United Stale* CanadtatJoa
diacuued below.

11W &M. I. St. 2. ch. 2 (1649).
> Hr. Blaekitooe, Commenurirt on the Law of Eatfand 143.44 (1766).
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them)."4 In 1658 Virginia required that “every man able to beare
armes have in his house a Hit gunn." The colony, being unable to af-
ford to arm its militia or troops, required them to arm themselves.* If
the militia, however, found itself under-armed, the county courts could
levy on the population for the provision of arms and distribute them to
those not provided—the distributees then paying for the arms at a
reasonable rate.'

Massachusetts in 1632 required each person to “have ... a suf-
ficient musket or other serviceable peece for war ... for himself and
each man servant he keeps able to beare arms.”* In the Code of 1672
men were to provide their own arms, but arms would be supplied to
those unable to obtain them. In New York, each town was to keep a
stock of arms, and each man between 16 and 60 was to have arms.* Even
those not obligated to serve in the militia were required to keep arms and
ammunition in their houses.™ The militia provisions of the Connecticut
Code of 1650 said, “All persons ... shall beare arms . . .; and every
male person . . . shall have in continual! readiness, a good muskitt or
other gunn, fitt for service." South Carolina bad similar codes.ut

This duty to keep and bear arms was limited by the interest of
colonial governments in preventing the use of firearms for harmful
ends. In order to prevent civil disturbances the colonial governments
strove to keep arms from falling into the “wrong hands.” To provide
against Negro insurrectijns, Virginia forbade Negroes from carrying
arms without their masters’ certificate.11 Pennsylvania bad a similar
provision by 1700,11 and South Carolina even required that the master
keep all arms not in use tafely locked up in his house. Virginia for-
bade the sale 6f arms or ammunition to Indians,11 and Massachusetts

4 Aett ¢! |b* Grind Aaocnbly 1623-1624. No*. 24 and 2S.
I Act* at Ib* Grand At««rably 1658-1659, Act25.

* Act* of Ib* Crud A**anbly 1664, Act 4.

t Act* of tbs Grand Aeeentbly 1673, Act 2.

* Tb* Compact wilh the Charter ud General Liwi ot the Colony cl Heir Plymouth
44 ts (1836).
» Dak* W York™ L*v« (1665-1675).
1* Fuat Gen. Aucmbly, 2d Scot, ch. 20 (October 1664),
u S.C Sat, No. 206 (1703).
1l AcU m( Ib* Grand A*aembty 1680, Act 10.
U Pen* Sou, ch. 61 |5 (1700).
S.C Sul, No. 314 (1712).

Il Act* «( Ib* Crtnd Aaeejnbly 1633, Act 10.
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required that Indians possess a license to carry a gun within certain
areao of the colony.1*

In times of civi* disturbance the colonies controlled arms to pro*
tect the security of orderly government. For sample, in 1692 the
Massachusetts Assembly felt it necessary to arrest “such as shall ride,
or go armed offensively before any of their majesties’ justices or other
of their officers )r ministers doing their office or elsewhere by night or
by day, in fear or affray of their majesties* people.” 11

In addition to those laws preventing arms from falling into the
hands of those groups openly hostile to colonial society, statutes wmju-
lated the conditions under which arms could be used. As the settlements
grew crowded, shooting was restricted in order to protect people and
livestock. By 1678 Massachusetts forbade shooting “so near f mto any
House, llam, Garden, Orchards or High-Wayes in any town or towns of
this Jurisdiction, whereby any person or persons shall be or may be
killed, wounded or otherwise damaged.” 11 In order to prevent fires
caused by gunfire, Pennsylvania in 1721 forbade firing a gun within
the city of Philadelphia without a special license from the governor.*
Pennsylvania also forbade hunting by anyone on improved lands with-
out the permission of the owner, and forbade those not qualified to vote
from hunting on unimproved lands without the permission of the

owner.10

Colonial statutes established a duty to keep and bear arms for the
defense of the colonies and regulated the use of the-arms in circulation.
The American Revolution in turn provided fertile ground for the
growth of the concept of the right of revolution and the related right to

bear arms.

B. The Revolutionary Period

During the revolutionary period the issue of arms and the bearing
of arms developed along two distinct lines. One line of development re-
lated to the balance of military power between the people and their
respective governments. The people feared that if the state or federal

«« Cea. Cu 5«». of M»r 23. 1627.

IT Prorince L*w» 1692-1693, ch. 18. | 6.

>* Couocil held la Bottom, Hireb 3, 1671
>m Pena. Slit, ek 245. | ¢ (1721).

» Peaa. St.t, ek 246. | 3 (1721).
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government became too powerful, that government would abridge the
liberties of the people and impose its will by force. The other line of de-
velopment related to the balan f military powe.- between the govern-
mental bodies of the union. The state governments feared that if they
entrusted too much power in the hands of the centra.” government, that
government would destroy the political and military independence of the
states. Both lines of development concerned the creation of a military
balance within the political structure which would result in the main-
tenance of liberty of the constituent parts— whether personal liberty
under a government or state liberty in a union; and both lines of de-
velopment resulted in the creation of a "right to bear arms" in order
to insure the liberty of those constituent parts.

The colonists, fearful of oppression by governmental power, and
being aware of the events of 17th Century England, believed that lib-
erty was guaranteed by giving the rulers as little power as possible and
by balancing governmental power with popular power/1 The foremost
factor in this balance of power was the existence of a standing army.
Standing armies had been used by the English crown and by continental
monarcbs to impose their will on their subjects,and royal forces had
been used by the English crown to intimidate and control the colonies.i1
In 1774 the Continental Congress declared that keeping a "standing
army in these colonies, in time of peace, without the consent of the leg-
islature of that colony, in which such army is kept, is against law.” 1*
In 1775 the draftsmen of the Declaration of the Causes and Necessity
of Taking up Armsi4 gave the presence of royal troops a pn minent
role in that declaration, and several sections of the Declaration of In-
dependence were given to the issue.l Colonial mistrust of standing
armies extended even to colonial troops. In 1776 Sam Adams wrote:

[A] funding army, however necessary it be at lome times, is always

dangerous to the liberties of the people. Soldiers are apt to consider

themaelvea as a body distinct from the rest of the citizens. They have

their arms always in their hands. Their rules and their discipline is
terere. They soon become studied to their officers and disposed to

u C.E. Merrism. A History at American Political Tbeoriei 83 (1926).

n Set e.f, C.M. Tretelysn. | DT History of EnfJind (19S3).

u S. Worison, The Oxford History ot the American People ch. XII, XIII, sad XTV
(1965).

14 R. Perry sad J. Cooper, Source* ot oar Liberties 23# (1959) (bereinifler cited u
5*p m*).

« 1< st 295.

* Id. st 319.
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yield implicit obedience to their commando. Such a power should bo
watched with a jealoua eye.,T

111 Constitutional Provisions

The state constitutions framed during the War for Independence
reflected the fears of a standing army. The framers felt that such an army
swould create an overbearing force at the disposal of the state govern-
ments. All the states included provisions regarding standing armies and
n-'lilia in their bills of rights. Several had provisions similar to Vir-
ginia’s:

That a well-regulated militia, composed of the body of the people,
trained to arms, is the proper, natural, and safe defense of a Free

State; that standing armies, in time of peace, should be avoided, as

dangerous to liberty; and that in ail cases the military should be under
strict subordination to, and governed by, the civil power.51

Several others were similar to that of Maryland:

XXV. That a well-regulated militia is the proper and natural defense
of a free government

XXVI. That standing armies are dangerous to liberty, and ought not
to be raised or kept up, without the consent of the Legislature.

XXVII. That in all cases, and at all times, the military ought to be
under strict subordination to and control of the civil power.
XXVIII. That no soldier ought to be auartered in any house, in time of

peace, without the consent of the owner; and in time of war,
in such manner only, as the Legislature directs.

XXIX. That no person, except regular soldiers, mariners, and Marines
in the service of this State, or milida when in actual service,
ought in any cose to be subject to or punishable by mim.l
law.5*

Some specifically mentioned a “right to bear arms,” such aa Penn-
sylvania’s:

That the people have a right to bear arms for the defense of themselves
and the State; and os standing armies in the tirrm of peace are danger-
ous to liberty, they ought not to be kept up. And that the military
should he kept under strict subordination to, and governed bv> the
civil power.10

North Carolina included a “right to bear arms” for the “defense of

S' Latter to J*me* Wurrn, “uouxl in iL Jensen, The N«w Ninon— A HUtor? *i tha
United State* Durinc ti* Confederation 1781-1789 79 (1962).
1* Soared st 112.
» Id. a Hi.
U it 230.
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the Stale/™ and Massachusetts included such a right for “the common
defenses/ "1 Widespread copying by the draftsmen of state constitutions
created, in part, the similarity between provisions.” These provisions
were to be the basis of the militia provisions in the federal Constitution

and Bill of Rights.

When the draftsmen of the majority of the state bills of rights
wrote of replacing the standing army with a popular militia, they be-
lieved it would remove a source of arbitrary military power from the
bands of the state governments and replace it with a military less likely
to oppress the people.** They attempted to structure the political and
military balance in the new states by making the governments less
powerful and the citizens more powerful. The “right to bear arms” was
a more extreme and revolutionary manifestation of this restructuring.
By having a right to “bear arms,” Lc., to serve in the armed forces of
the stale, the people would ha.e far greater military power than if the
militia were merely the preferred defense, for the state governments
would be unable to maintain a narrowly based standing army against
the interests of the people. Rather the people would rely on their
“right" to bear arms and demand that the defense force be broadly

based.

The “right to have nrms” was an adjunct to the right of revolu-
tion. The right of revolution is the natural right of a people to over-
throw their government when that government no longer serves the
purpose for which it was formed. By the middle of the 18th century,
Blackotone had recognized that the primary rights of Englishmen—
“personal security, personal liberty, and private property”— could not
be maintained solely by law, for "in vain would these rights be de-
clared, ascertained, and protected by the dead letter of the laws, if the
constitution had provided no other method to secure their actual enjoy-
meat.”* There were auxiliary rights in order to enable the subject to

preserve the primary rights, and.

The fifth and last auxiliary right of the subject ... is that of having
arms for their defense, suitable to their condition and degree, and ivch
aa are allowed by law. Which . . . ia indeed a public allowance, under

*» U. it 356.

*a U. it 376.
»* R. Rutland. The Birth of the Bill of RIjbu 1776-1791 paiiim (1962).

*e St* the material on the ditctualoa of the United Stata* Coaitltullon below.
*' Supra aJ it 140.
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due restrictions, of the natural right of resistance and seif-preacrvation
when tiie sanctions of society and laws are found insufficient to restrain
the violence of oppression.1*

The provisions in the state constitutions granting a "right to bear
arms" were not intended to permit a public allowance of the right
of revolution. In the first place, the phrase "to bear arms” only
meant serving in an organized armed force." In be second place, the
right of revolution, or at least a statement of the principle of bat right,
was specifically contained in other sections of most state constitutions.*
In the third place, the guaranty of the "right to bear arms” or similar
statements of preference for the militia was contained in that section
of the constitutions directly concerned with controlling the military
power of the state and not in the section recognizing the right of revo-
lution.

When the Constitutional Convention met on May 14, 1787, it was
faced with some issues quite dissimilar to those which had troubled the
states. In the years during and immediately following the Revolution,
the doctrine of the natural right of revolution was an accepted part of
colonial political theory.” After the Revolution, however, the netd for
stable and orderly government grew, and the philosophy of rebellion
withered.” The fundamental problem facing the convention was not to
support and nourish a revolutionary situation, but to create a viable
federal government out of jealous and independent states. One of
the major aspects of this problem was the creation of a national army.
The delegates to the convention feared that if the new federal govern-
ment could obtain sufficient military power, it could then impose its
will on the states and on the people.

The delegates, however, did not consider the new federal standing
army to be a dange.- to the stales or the people since Congress would
have strict control over the appropriation* for troops, and mott del-
egate's assumed that 'he standing army would be imalL“ Tho .Articles
of Confederation had left complete control of Land forces in the hands

*e Supra xJ *1 143-10.

n Stt mu ¢(a., alt tad s 3.

11 E. DouiJu, R«b*t» xad Deoocriu pauun (2963).

' C Beeker, The Deelirinoa at tadepradeae* 74 (1942).

*a M. Jtmco. Th« N'e- NtUos—A Hiilary at lia Utjud Sum™* Durisa Um CaetetWw-
Uoa 1781-1789 <1962!.

* M. Jentad. Il The Retold* of FedonJ CmtomSn at 1717 329-30 (1966).
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of the states which raised them,0 and by 1788 the Army of the Con-
federation consisted of only 679 officers and men.” The question of the
balance of military power between the stales and the federal govern-
ment waa raised rather on the issue of federal control over the stale
militia.

On August 18, 1787, a motion was made in the convention to give
CongTest the power “to make laws for the regulation and discipline of
the Militia of the several States reserving to the Stales the appointments
of Officen.” 44 Here the military power of the states was at stake. John
Dickinson exclaimed that “we are come now to a most important matter,
that of the sword . . . The states never would or ought to give up all
authority over the Militia.”4* Oliver Ellsworth believed that "the whole
authority over the Militia ought by no means to be taken away from the
States whose consequence would pine away to nothing after such a sac-
rifice of power.” 4 Supporters of the motion recalled how ineffectual
the militia was during the Revolution. They stressed the need for an
effective and centralized military.4

When the debate continued on August 23rd, Edmund Randolph
felt that the militia could be trusted to look after the liberties of the
people. He asked, “What dangers there could be that the Militia could
be brought into the field and made to commit suicide on themselves.
This is a power that cannot from its nature be abused, unless indeed
the whole mass should be corrupted.”4* Elhridge Gerry stated, when a
motion was made to allow the federal government to appoint the general
officers, that “as the States are not to be abolished, be wondered at the
attempts that were made to give powers inconsistent with their exis-
tence.”4* James Madison replied: “As the greatest danger is that of
disunion of the States it is necessary to guard against it by sufficient
powers to the Common Government and as the greatest danger to the

41 H. Cmuoi(ct, | Dooubcou if Amiku Hi*act 113-13 (7th «d. 1963).

u Suprai.ti it 36$.

= L it 330.

« IL it 33L

** .

« IL
IL it 387. Far m ditcuwioa el Om rclilm <{ ibi militii t» papaiir opnunl|i u
Amtnu, ttr p. miitr, PapeUr Upruia«i atU ciw Auikantj m Eykunak.

CnUMJj Amaru*. St win i VU17 Q. (3rd S«T. 1970).
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liberty is from large standing armies, it is best to prevent them by an
effectual provision for a good Militia." 10

A compromise was reached v/hereby the federal government
would maintain a standing army plus have the authority to regulate and
call out the militia, and the states would have authority over the militia
except when it was called into federal service. The results of the com-
promise appear in article I, section 8 of the United States Constitution
declaring that Congress shall have power:

To make Rules for the Government and Regulation of the land and
naval Forces;

To raise and support Annies, but no Appropriation of Money to that
Use shall be for a longer term than two Years;

To provide for calling forth the Militia to execute the Laws of the
Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining the Militia, and
for governing such Parts of them as may be employed in the Service
of the United States, reserving to the State* respectively, the Appoint-
ment of the Officers, and the Authority of training the Militia accord-
in,, to die discipline prescribed by Congress;

Thus, a tentative military balance was achieved between the federal
government and the states.

Before the Constitution was ratified, however, its provisions were
debated before the state legislatures and in the press. The militia pro-
visions were again argued in terms of the balance of military power
between the states and the federal government. Charles Pinckney ar-
gued for a federalized militia to give the federal government the power
to impose its will on the states:

The exclusive right of establishing reguladcns for the Government of
the Militia of the United States ought ceroinly to be vested in thf
Federal Councils. .As standing .Armies are contrary to the Coostitndons
of most of the Stales, and the nature of our Government, the only
immediate aid and support that we can look up to, in case of necessity,
is the Militia . . . Independent of our being obliged to rely on the
Militia as a security against Foreign Invasions or Democradc Convul-
sions. they are in fact the only adequate force the Union possesses, if
any should be requisite to coerce a refractory or negligent Member,
and to carry the Ordinujces and Decrees of Congress into exeendon.
This, as well as the cases | have alluded to, will sometimes m«lr» j(
Groper to order the Milida of one Stale into another. At present the
'oiled States posvrssea no power of directing the Miliua, and muat
depend upon the State* to carry their Recommendations apoo this iub-

» 1d,
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jecl into execution ... To place therefore ¢ necessary and Constitu-
tional power of defense and coercioo in the hand* of the Federal
authority, and to render our Militia uniform and national, | am de-
cidedly in opinion the? should have exclusive right of establishing
regulations for their (Government and Discipline, which the Slates
should be bound to comply with, as well as with their Regulations for
any number of Militia, wbose march into another Slate, the Public

safety or benefit should require,11

Luther Martin, speaking before the Maryland legislature, argued
against the federalized militia as it would give the federal government
so great a power that it could destroy the integrity of the states:

[Through] ibis extraordinary provision, by which the Militia, the
only defense and protection which the State can have for the security
of their rights against arbitrary encroachments of the general govern-
ment, is taken entirely out of the power of their respective States, and
placed under the power of Congress . ... It was argued at the Consti-
tutional convention that, if after having retained to the general govern-
ment the great powers already granted, and among those, that of rais-
ing and keeping up regular troops, withcut limitations, the power over
the Militia should be taken away from the Stales, and also given to the
general government, it ought to be considered as the last coup dc grace
to the State governments; th't it must be the most convincing proof,
the advocates of this system design the destruction of the Slate govern-
ments, and that no professions to the contrary ought to be trusted: and
that every State in the Union ought to reject such a system with indig-
nation, since, if the general government should attempt to oppress and
enslave them, they could not have any possible means of self-

defense .. . .u

Superimposed upon this debate over the balance of power between
the states and the federal government was the issue of the balance of
power between the people themselves and the new government. To as-
suage fears that the new federal government would infringe upon the
rights of the people, the authors of The Federalist raised the factors of
militia, arrafi, and the right of revolution in describing how the new
government could be controlled. Federalist Number 28 mentioned the

right of revolution:

If the representatives of the people betray their constituents, there is
then no recourse left but iD the exertion of that original right of self-
defense which is paramount to all positive forms of government**

And the military power of the states:

When will the lime arrive that the federal government can raise ana
maintain an army capable of erecting a despotism over the great body

o U. ITl it 118-19.

« U. It »&09.
u Th* Ftdtrsliu, No. 28 (Himiltoa),
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of the people of an immenao empire, who ire in a situation, through

the medium of their Statea government!, to take meaaure for their own

defense, with all the celerity, regularity and aystem of independent

nations?'
The 46th Federalist by Madison discussed the armed population and its
relationship to the militia and the central government:

Besides the advantage of being armed, which the Americans posses*

over the people of almost every other nation, the existence of sub-

ordinate governments to which the people are artached and by which

the Militia officers are appointed, forms a barrier against the enter-

prises of ambition, more insurmountable than any which a aimple

government of any form can admit. Notwithstanding the military
establishments in the several kingdoms of Europe, which are carried

as far as the public resources will bear, the governments are afraid

to trust the people with arms.1*

Though the Constitution was ratified, the issue of the federal
militia was not resolved until adoption of the second amendment Sev-
eral of the states had suggested during their ratifying conventions that
a bill of rights be added to the United States Constitution.*4 When such
a bill of rights was debated in the First Congress, the militia amend-
ment was first reported out of committee of the House of Representa-
tives reading:

A well-regulated Militia, composed of the body of the people, being the

beat aecurity of a free State, the right of the people to keep and bear

arma ihall not be infringed: but no person religiously acxupulooa »hafl

bo compelled to bear arms.'T
Several of the representatives objected to the provision excusing those
people “religiously scrupulous” from be .ring arms. Elhridge Gerry
stated that as the purpose of the militia “is to prevent the establishment
of a standing army” it was “evident, that under this provision, together
with their own powers. Congress could take such measures with respect
to a Militia, as to make a standing army necessary." This could be ac-
complished by Congress using “a discretionary power to exclude those
from the Militia who have religious scruples.”4* In such event, so many
citizens would attempt to avoid Militia duty on religious grounds that
a standing army would be necessary for national defense.

In sny event the religious exemption from the miFtia "*s dropped
and the amendment in its final form read:

« |t
** Th« r«<t»r«lin. So. *6 (M teitml.
u For $ Hudr ol tht tom* <l nrk to cntK t kill »| tmpro mJJL
T t Au*l» «( C«*crvM T771.
It at ZT1.79.
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A well-regulated Militia, being neceaaary to the security of a free State,

the right of the peoplo to keep and bear Anna, ahall not be infringed.9*

From die debates it seems dear that the intent of Congress in pass-
ing tbe second amendment was to prevent the federal government
from destroying tbe state militia. Pinckney would keep a defense
force uniform and at tbe disposal of the federal government. Martin
was assured that the federal government would not emasculate tbe states
and leave them at tbe mercy of federal troops. The “right to bear arms”
was a corporate right used to insure that a desired balance between
liberty and authority within the union would be maintained.

Attempts were made to include a personal right to have arms in
tbe Bill of Rights. Sam Adnms introduced a bill in the Massachusetts
legislature that tbe state support an amendment holding that tbe “Con-
stitution be never construed to authorize Congress to . . . prevent tbe
people of the United States, who are peaceable citizens from keeping
their own arms."*0 New Hampshire supported a provision that “Con-
gress shall never disarm any citizen unless such as are or have been in
Actual Rebellion.”*1 Though these provisions were never adopted, they
indicate that there has never been any absolute “American” philosophy
on the right to bear arms. This confusion arises from America’s situ-
ation of being a frontier nation created out of revolution and espousing
a belief in revolution but which also desires and needs to create an or-

derly social and political structure.

The result has been the use of tbe concept of the right to bear
arms to support several different, and often contradictory, theories of
tbe relation of armed citizens to the government. The judicial opinions
of tbe courts t>f the various jurisdictions in tbe United States best exem-

plify thia situation.

V. Relevant Court Decisions
A. State Courts

The first pronouncement on the right to bear arms was by a Ken-
tucky court in Bliss v. Commonu<eollh.a The court held that “the right of

** U.S. Canll Aaorod. IL

«° Pirrc* A Hale. Dcbatri of the MaMachuKtts Con»*ntton of 1788 86-87, quoted la
Fclicr aod Colttei, Tkt StcenA AmteAmtni: A SrcenA Leak, 61 Nw. U. L Rcr. 47 (1966).

o*' FtUrr aad C-oiltnc. Tkt Stco/U AmtnAeuni: A StcarU Leak, 61 Nw. U. L R»r. 59

f1966>.
« S Kjr. 90 (1ST).
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the citizens to bear arms in defense of themselves and the Stale must be
preserved ent' and all legislative acts “which diminish or impair it
as it existed w in the Constitution was framed are void.”** Thus an act
prohibiting the wearing of concealed arms was declared void. This
point of view which considers the right to bear arms as absolute, un-
abridgoble, and personal is rare. Most cases follow the reasoning of a
Texas court which asked “How far personal liberty may be restrained
for the prevention of crime.”**

A few states adopted the thinking of the early Tennessee case of
Aymette v. State** which held that the right to bear arms was a right of
the people to enable them to rise up and defend their rights against an
oppressive government. This concept was similar to Blackstone’s pre-
sentation of the right to bear arms as a public allowance of the right of
revolution. Courts holding this theory consider that, as the right is by
public allowance, tbe state can regulate the use of arms to insure the
public peace and edfare. This position was well presented by the
Arkansas court in haile v. State:**

The constitutional provision sprung from the former tyrannical prac-
tice, on the part of governments, of disarming the subjects, so as to
render them powerless against oppression. It is not intended to afford
citizens the means of prosecuting, more successfully, their private
broils in a free government It would be a perversion of its object,
to make it a protection to the citizen, in going, with convenience to
himself, and after his own fashion, prepared ad time to indict death
upon his feilow citizens, upon the occasion of any real or imaginary
wrongs.'*

While most courts have not attempted to counter the assertion of the
right of revolution, an earlier Arkansas court had stated in State v.
Buzzard?* that such a right was unnecessary under a free, republican
government which could be changed at the will of the people.

The Aymcue line of cases is perhaps truest to the intention of the
draftsmen of the state bills of rights. The right to bear arms was a
means of preserving the liberty of the people by balancing the military
power in the hands of the state by military power in the hands of the

« U. at 91.

** Emliih ». Stale, IS Tex. 417, 477 (1872).
» 2 Tenn. 154 (1810).

** 18 Atk. 564 (1831).

** U. at 566.

«* 4 Aik. 18, 24 (1843).
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people. The desire to maintain such a balance has had a long history
dating from feudal times, through the English revolution to the present
day. Such thinking, however, is rare in judicial opinions. Similarly rare
is the unitary concept of society and government expressed by the Knnsas
court in City of Salina v, Blakesly.**
The provitioQ ... that ‘the people have the right to hear arms for their
defense and security' refers to the people as a collective body. It was
the safety and security of society that was being considered when this
provision was put into our Constitution .... The provision in question

applies only to the right to hear arms as a member of the State Militia,
or some other military organization provided for by the law.70

Such thinking indicates belief that there is no need to provide for a
military balance within the political and social structure when that
structure is responsive to the people.

Most state courts have never spoken of the right to bear arms in
the sophisticated terms of political balance, but rather treated the right
as synonymous with the right of self-defense. In 1950 an Illinois court
warned in the construction of an arms control statute “that it is aimed
at persons of criminal instincts, and for the prevention of crime, and
not against use in the protection of person or property.” 7 In Andrews
v. State,11 a dissenting judge found that “‘the right exists only for the
pu: pose of defense: and this is a right which no constitutional or legis-
lative enactment can destroy.” The dissent in the Oklahoma case of
Pierce v. Suitell proclaimed—*“From time immemorial, the home, be
it ever so humble, bas been sacred—the castle of the occupant—with
the right to repell [sic] invasion or any trespass.”

Answers to such claims vary from the flat declaration in Buzzard
that individuals have surrendered the right of self-defense to the so-
ciety as a whole, to the more moderate holding in Andrews that “every
good citizen is bound to yield his preference as the means to be used, to
the demands of the public good.” 14 A Michigan court put forth a novel
answer saying that the state’s power is “subject to the limitation that
its exercise be reasonable [and does not result] in the prohibition of

e 70 Kail 230, S3 P. 619 (1905).

70 U. »t 23142. U P. it 62U

7» People ». Liu, 406 111 419. <24, 94 N.E2d 120. 123 (1950).
™ SO Tens. 165 (1871).

7» 275 P. 393. 397 (OkU. Dim. a App. 1929).

*x 50 Turn. 165, 193 (1871).
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those arms which, by the common opinion and usage of law-abiding
people, are [to be kept for] protection of person and property.,,u

These debates over the issue of the right of self-defense, though of
primary interest today, have little relation to the intent of the drafts-
men of the Bill of Rights. The right of self-defense has had a long
history; but its history was parallel to, not connected with, the right to
bear arms. lhe use of the right of self-defense to support a right to
bear arms is of modern usage. Nevertheless, its modernity does not
affect its relevance. The concept is the supreme law in several states of
the union, and is a concept to he considered by any legislature hoping
to pass restrictive arras legislation.

The confusion in the state courts over the right to bear arms is
partly due to the judicial process itself. A court generally does not
base its decision on political theory but considers the facts of the par-
ticular case before it. If a court feels a particular restrictive arms stat-
ute to be necessary ar.d fair, and if the facts of the case before it are
favorable, then the court will uphold the statute using whatever lan-
guage and doctrine is required to so hold. If the statute appears unfair,
if the times are unfavorable, or if the factual situation is difficult, then
the court will use the language and doctrine necessary to overturn the
statute. For example, a Florida court stated in 1912 that the right to
hear arms “was intended to give the people the means of protecting
themseives against oppression and public outrage, and was not designed
as a shield for the individual man.,T Fifty years later the court de-
clared that “doubtless the guarantee was intended to secure to the peo-
ple the right to carry weapons for their protection.”'7 Similar situations
have occurred in several stales.’ The development of federal doctrine,
however, has followed a more constant and evolutionary course.

3. Federal Courts

Cases concerning the second amendment arose in the federal
courts only after the Civil War. The first of such cases, US. v. Cruick-

1» People T. Brown. 2S3 Mich. S37, 541. 235 N.V. 245, 246 (1931).
»e Culton r. Sute, 63 Hi. 1. 9. SO So. 486, 488 (1912).
» D«ri» t. Stale, 146 So.2d 892, 393 iFU. 1962).
Cl. State r. Buuard, * Axle. 18 (1843); WUmd r. State. 33 Aik. SS7 (1878); Haile
r. Slate, 38 Ark, 564 (1882); Citr ot Akroe t. WUliama, 172 N.L2d 28 (Mon. Ot. Akro*.
Ohio 1960): City of Akron ». Villitmi, 177 N.F_2d 802 (CI App. Ohio 1960), aiM rilheoi
.opimoa, 172 Ohio St. 287, 175 N.EJd 174 (1961).
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shonk,n implied Lbat there was a personal right to bear arms upon
which Congress could not infringe. The central point of the opinion,
however, was to state that the second amendment did not apply to state
governments, and such governments could pass whatever legislation
they desired without fear of federal sanction.

Cruickshank was not directly concerned with the right to bear anns
or the militia, but with civil rights legislation. The first federal case to
be directly concerned with anné was Presser v. Illinois.10 Presser was
convicted for leading a military parade in violation of an lllinois slat*
ute which forbade such parades by any group but the state militia.
Presser claimed that the Illinois statute was in violation of the second
amendment. Hie court relied on Cruickshank in stating that the
“amendment is a limitation only upon the power of Congress and the
National Government, and not upon that of the States,"*1 but added a
restriction upon the State’s power:

It it undoubtedly true that all citizens capable of bearing anas con-

idtute the reserved military force or reserve Militia of the United

States as well aa of the States: and, in Anew of this prerogative of

the General Government, at well as of its general powers, the States

cimnot, even laying the constitutional provision in question out of

view, prohibit the people from keeping and bearing arms, so as to
deprive the United States of their rightful resource for maintaining

the public security, and disable the people from performing their duty
to the General Government.*3

This principle harkens back to the citizen army of Saxon times and had
little relevance in 1886. It was understandable, however, that only
twenty years after the Civil War, the Supreme Court would be con-
cerned with state attempts to weaken the central government by with-
holding arms and troops from national service. Nevertheless, the
restriction ia a complete reversal from the aims of the draftsmen of the
Constitution and Bill of Rights which was to restrict the military power
of the central government and give the state more leverage.

On one subject Presser was quite clear— there was no right to band
together in paramilitary organizations:

Military organization and military drill and parade under anas are
aubjecta especially under the control of the government of every

« 92 US. SC (3874).
1)6 U.S. 252 (3886).

> U. at 264.

u U. at 26S.
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country. They cannot be claimed as a right independent of law. Under
our political system they are subject to the regulation and control of
the btate and Federal Governments, acting in due regard to their re*
spective prerogatives and powers.**

Thus, whatever right to bear arms was recognized, that right was

limited to arms and organizations that did not threaten the security of

e government. The court did not approve of an armed population as a
uaiance to governmental power.

For many years after Presser the issue of the second amendment
appeared in federal courts only in reaffirming the Cruickshank holding
that the second amendment did not apply to the states*4 In the 1930’s
Congress passed two laws, the Federal Firearms Act” and the Na' onal
Firearms Act** to control commerce in certain types of dangcous
weapons. Both acts were attacked in court for being in violation of the
second amendment In upholding the National Firearms Act, the dis-
trict court held in Uniced Stoics v. Adamsn that the second amendment
“refers to the Militia, a protective force of government; to the collective
body and not individual righ .” This language was quoted verbatim by
another district court in United Slates v. Tot" in upholding the Federal
Firearms Act Neither court went into the problem of the extent to
which the collective right could be regulated, but both made clear that
no personal right to own arms existed under the federal Constitution.

The issue of regulating the collective right arose in United States
v. Millerw in which the Supreme Court held that as long as the weapon
regulated did not have a direct relationship to Ib arms used in main-
taining a well-regulated militia, they could be controlled:

lo the absence of any evidence tending to show that possession or nse
of a ‘shotgun having a barrel of less than eighteen inches in length’
at this time has some reasonable relationship to the oreservadon or
efficiency of -a well-regulated Militia, we cannot say that the Second
Amendment guarantees the right to keep and hear such an instrument,”

The difficulty with such an interpretation is that were a weapon to hare

« U. at 26647.

» Miller © Ttxaa. 1S3 U.S. S3S (1894).

« 15 U.S.(LA. 901-909.

« 26 U-S.CA. 5801-S862.

* 11 F. Supp. 216, 219 (S.D. Fla. 1935).

11 28 F. Supp. 900, 903 (D. Coon. 1939) ; rcr'd os other (nmada, V3 US. 403 (190).
ee 307 U.S. 174 (1939).

» CL at 178.
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such a “reasonable relationship” it would be a protected weapon under
the second amendment. The circuit court in Cases v. United. Stalesx
recognized this problem saying: “But to hold that the Second Amend-
ment limits the federal government to regulations concerning only
weapons which can be classed as antiques or curiosities,—almost any
other might hear some reasonable relationship to the preservation or
efficiency of a well-regulated militia unit of the present day,—is in ef-
fect to hold that the limitation of the second amendment is absolute.’m
The court also recognized that such an interpretation would prohibit the
federal government from prohibiting private ownership of heavy weap-
ons “even though under the circumstances of such possession or use it
would be inconceivable that a private person could have any legitimate
reason for having such a weapon.”* The court then decided it would
be impossible to formulate any general test to determine the limits of
the second amendment and each case would have to be decided on its
individual merits.

The federal courts have interpreted the right to bear arms con-
tained in the second amendment very narrowly. The right exists only
to the extent that the arms are required for a well-regulated militia.
Since Presser, however, the second amendment has been interpreted
as a source of federal power and not as a protection of state power.
The need for the old military balance between 6tate and national
governments had disappeared, and the federal courts no longer recog-
nized its existence.

Similarly, the federal courts no longer recognized the need for a
military balance between the population and its government. Rather,
the courts have held that the interests of order and stability must be
balanced against the need for revolution, and such interests may out-
weigh any need for the right of revolution. Thus, there could also be
restrictions on other, subsidiary natural rights such as the right to bear
arms. As Justice Vinson said in Dennis v. United States’4in upholding
the Smith Act:

That h is within the power of the Congreu to protect the government

11 131 T2A 916. (lit Cir. 1942): err*. den. »ui. Cs*o Vetuquex t. United Sutes,
319 U.S. 770 (1943); reheirin* denied. 324 OS. 889 (1945).
« U. at 922.

e« /i

o 341 U.S. 494 (1951).
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of the United Slates from armed rebellion is a proposition which

requires little discussion. Whatever theoretical merit there may be to

the argument that there is a “right" to rebellion against dictatorial

governments is without force where the existing structure of the govern*

ment provides for peaceful and orderly change. We reject any principlo

of governmental helplessness in the face of preparations for revolution,

which principle, carried to its logical conclusion, must lead to anarchy.**

Even thought the right of revolution has never been recognized by
the courts of the United States, armed rebellion has been—and still is
—an important part of the American political tradition. From the early
Republic to the present day dissident elements who have not been able
to achieve their goals within the political structure have resorted to
arms as a final resort*4 In many instances, such elements have been
punished as rebellious or treasonable, but in others the use or threat
of violence has forced the political structure to compromise with the
dissidents. Though not protected by the Constitution, this use of arms is
the most important and relevant use of arms today.

V. Conclusion

Regardless of the long history of violence and assassination in
the United States, the right to bear arms has remained closely and
jealously guarded. This right appears to provide the individual with
the means of protecting himself against other individuals and of pro*
tecting himself against his government. The maintenance of a military
balance within the political structure was the genesis of this right, and
the desire to continue such a balance will promote its continuation. The
right to bear arms supports man in hi' fear of being defenseless in the

face of personal danger or oppression.

The possibility, however, of maintaining a military balance within
a political structure has become smaller as society has become more
complex and warfare more destructive. In the words of Roncoe Pound:
In the urban industrial society of today a general right to bear efficient

arms so aa to be enabled to resist oppression by tbe government would
mean that gangs could exercise in extra-legal rule which cm id defeat

the whole Bill of Rights.17
Thus, after over three centuries, the right to bear arms is becoming
anachronistic. As the policing of society becomes more efficient, tho
*e U *i soi.

** Stt R. Closer. A(« of zZxetm (1963), tad nliratn cltod tbtma.
«> R. Pound. Tho Drrvlopmnit of Coaotitatioaoi Caaimolteo of Uhorrr 91 (1997).
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need for irms for personal self-defense becomes more irrelevant; and
as tlie society itself becomes more complex, the military power in the
bands of the government more powerful, and the government itself
more responsive, the right to bear arms becomes more futile, meaning-
less and dangerous.

John Levin. "The Right to Bear Arms: The Development
of the American Experience.” Chicago - Kent Law

Review, Fall-Winter 1971.

Reprinted vith permission.
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Standing Annies And Atlv;J Citi.. ns:
An Historical Analysis of The
Second Amendmecnl

By Roy G. \VEATIIERUPr

I. Introduction: Guns and the Constitution

As a result of a steadily rising crime rate in recent years, a sharp
ftiblic debate over the merits of federal firearms regulation has
Je\eloped. "Crime in the streets" has become a national preoccupa-
tion; politicians cry out for "law and order"; and the handgun has
W.ome a a target of attention. The number of robberies jumped from
138,000 in 1965 to 376.000 in 1972, while murders committed by guns
shat up from 5,015 to 10,379 in the same period, and the proportion
A eases in which the murder weapon was a firearm rose from 57.2 per-
cent to 65.6 percent,1 The recent attempt on the life of President Ford
in Sacramento by an erstwhile member of the "Munson Gang" serves to
hr:ghttiii the terror of a nation already stunned by the assassinations
*AJohn F. Kennedy, Martin Luther King and Robert F. Kennedy, and
**t maiming of George Wallace. Many people assert that these tragc-
(.cs could have been prevented by keeping (he murder weapons out
/.the hands that used them. Others vehemently dispute this claim.

The free flow of firearms across state lines has undermined the
traditional view of crime and gun control as local problems. In iNew
V.:k City, long noted for strict regulation of all types of weapons, only
11percent of the 390 homicides of 1960 involved pistols, by 1972, this
freeportion had jumped to 49 percent of 1,691. In 1973, there were only
+LO00 lawfully possessed handguns in the nation's largest city, but

estimated that there were as many as 1.3 million illegal hand-

mostly imported from southern slates with lax laws.5 These sta-

«* give credence to the arguments of pro|Hiuents of gun control that
o=l 'jl action is needed, if only to make local laws enforcible.

Hie great majority of the American |>cople now support region-
‘mevrf hweh handguns and rifles.  When the Gallup Foil asked the

d o . 1372 Si:mfor<d Univerviiy; Member of ilie California liar.
I. US. liumwu of Tilt Cimuj,

r ¢ & U7 st. t*»sin cu. n>74).
(* N.Y.Time*. Dec. 2. 1073. JI. at I. col. S (cilycil.).

Sr.viiincac Atin fact ui>vik Unouj Sr*rij:
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question: "Do you favor or oppose registration of all firearms?" in 3
rccenrsurvcy, more than two-thirds (67 percent) favored the concept.
*Afiilc 27 percent opposed it, and 6 percent had no opinion. Even cun'
owners endorsed registration by a margin of 55 j>orceni to 39 peree:::
with 6 percent undecided.1 Vet, although the intensity of belief is u--
dotihtedly far stronger in the minority titan in the majority Concr.-.t
hits remained dormant." The zcui of those individuals dedicated to the
preservation of the "right to keep and bear arms" in its present form

cannot be doubted.

American history has often seen social and political priiMc.*<s
transformed into constitutional :sues.1 The gun control issue is n»
exception to this phenomenon, and particular attention has been
focused on the Second Amendment to the United Stales Constitution,
which provides: "A well regulated Militia. bcingtnecessary to the secu-
rity of a free State, the right of the people to keep and bear Arms, shall

not be infringed."

Proponents of gun control seize the phrase "a well regulated
Militia” and find in it the sole purpose of the constitutional guarantee.
They therefore assert that "the right of the people to keep and bear
Arms" is a collective right which protects only members of the organ-
ised militia, e.g., the' National Guard, anJ only ip the performance of
their duties, it is their belief that no one else can claim a personal right

3. |I_A.Times, June 5, 1975, § 1, at 29. col. I.
4. Concessional lethargy cannoi be sltnbutcd to a lack of proposed legislation.

At every session of the Congress, a number of bills for the control of handguns Jnd other
wcapuniy arc introduced, only to be shunted to committee and never heard from apain.
For example, the following is-only a partial listing of proffcicd statutes for (be I iim
Session of the 9-ttli Congtcss: S. 7JO was introduced by Senator Hart (Mich.) to prohibit
the importation, manufacture, sale, puichasc. transfer, receipt, possession or trans|Hiru-
lion of handguns unless authorized by federal or State authorities. S. 1477, introduced b>
Senator Kennedy (Mass.) and known as the Federal Handgun Control Act of 1975 u
basically a Registration and licensing statute. It would prohibit the private sale or
mauufatfiuic of handguns under six inches in length. (Doth bills are currently pending in
tlie Senate Judiciary Subcommittee on Juvenile Delinquency.)

S. 181(0, authored by Senator flaylt (Ind.) was passed by the Senate by a vote of 68
to 25. only to die on the floor of the House of Represents.lives. Untitled die Viulcnt
Clinic and Repeat Offender Act of 1975, it would have provided additional penalties
for felonies committed with firearms, and required the prompt ic|>oiting of theft of fire-
arms by licensees.

In addition, there is a major bill pcnJing in the
not duplicated in the Senate. U.K. 2381 would prohibit the impoilulion and manufactuic
of hidlow.poini bullets. This hill is now pending in tlie House.,Ways and Means
Committee as well as in the House Interstate and Foreign Conuucicc Committee.

5. See. r.g,, Hoc v. Wade, 410 U.S. 113 (1973) (the question of abortion):
Schecliler Cotp. v. United Slates, 295 U.S. 495 (1935) (the New Deal's National

louse of Representative which is

x5 i-f theeeirycs c—
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Upkeep and boar arms for any purpose whatsoever, criminal or othcr-
'yisc.
Opponents maintain that having guns is a constitutionally pro-
tected individual right, similar to other guarantees of the Bill of Rights.
Sonic hold this right to bo absolute, while others would allow reasonable
restrictions, perhaps even licensing and registration. Still others would
limit the protection of the Second Amendment to individuals capable
of military service and to weapons useful for military purposes. Hie
essential characteristic of the “individualist? interpretation, as opposed
to the “collectivisi” view, is that the Second Amendment precludes, to
some extent at least, congressional interference in the private use of
firearms for lawful purposes such as target shooting, hunting and self-
defense.

It is one of the ironies of contemporary politics that the many of
the most vocal supporters of "law and order" are persistent critics of
federal firearms regulation. "Guns don't kill people; people Kkill
people” is their philosophy. Firearms in private hands arc viewed as
a means of protecting an individual's life and property, as well as a fac-
tor in helping to preserve the Republic against foreign and domestic
enemies. Whereas strict constructionism is often the preferred doc-
trine in interpreting the constitutional rights of criminals, such a nar-
row view of the Second Amendment is unacceptable. Far from being
narrowly construed, (he Second Amendment is held out to be a bulwark
of human freedom and dignity as well as a means of safeguarding the
rights of the individual against encroachment by the federal govern-
ment. * It thus becomes a weapon in the arsenal of argument against
gun control, and each new proposal is said to infringe upon the rights
of the people to keep and bear arms.

The clash between "collectivist” and “individualist”" interpretations
of the Second Amendment has not been definitely resolved. Even
members of Congress believe that their power to regulate firearms is
limited by the existence of an individual right to have, to hold, and to
use them. Senator Hugh Scott, Republican of Pennsylvania, writes in
Guns  Ammo mugazine: “As my record shows, | have always de-
fended the righl-to-bcar-amts provision of the Second Amendment. |
have a gun in my own home and | certainly intend to keep it."*

There has been very little case law construing the Second Amend-
ment, perhaps because there has been very little federal legislation on
the subject of firearms. This may change, and it may become neces-
sary for the Supreme Court to rule upon constitutional challenges to
federal statutes based on the Second Amendment. Even before this

6. Stull, Jxiiding Srniiinr .hhnili Cun Imw Miu.iirl, Slut. 1070 Guhf I Ammo .,
m16.47.
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.Jjrurs, it would be helpful to dispel the uncertainties that exist in Coi,.
grass about the extent of federal legislative power.

Jn order to determine accurately the intended meaning of the
Second'Amcndmenf, it is necessary to delve into history. It is ncccs.
sary to consider the very nature of a constitutional guarantee—whether
it is an inherent, fundamental right, derived from abstract human
nature and natural law or, alternatively, a restriction on governmental
power imposed after experience with abuse of power.

Historically, the right to keep and bear arms has been close!;,
intertwined with xjucstions of political sovereignty, the right of revd
lution, civil and military power, military organization, crime and
personal security. The Second Amendment was written neither
by accident nor without purpose; it was the product of centuries of
Anglo-American legal and political experience. This development will
be examined in order to determine whether the “collectivist” or "indi-
vidualist" construction of the Second Amendment is correct.’

Il. The Evolution of British Military Power

Victorious at the Battle of Hastings in 1066, William the Conquer-
-or was able to assert personal ownership over all the land of England
and sovereignty over its people. All power emanated from the King,
and all persons held their property and privileges at his sufferance.

Feudal society was organized along military lines in 1181 King
Henry II, great grandson of the Conqueror, issued the Assize of Arms,
which formalized the military duties of subjects. The first three articles
of the decree specify what armament each level of society is to main-
tain—ranging from the holder of a knight’s fee, who must equip him-
self with a hauberk, a helmet, a shield and a lance, down to the poorest
freeman armed only with an iron headpiece and a lance. The phi-
losophy of the law is expressed in the fourth article, which is as follows:

Moreover, let each and every one of them swear that before
the feast of St. Hilary he will possess these arms and will bear
allegiance to the lord king, Henry, namely the son of the Empress
Maud, and that he will bear these arms in his service according
to his order and in allegiance to the lord king and his realm. And
Jet none of those who hold these arms sell them or pledge them
or offer them, or in any other way alienate them; neither lei a lord

7. For an earlier article which dhemici the "collcctivi*!" vcnnt (lie "individual-
i»t" approach to the Second Amendment, ite l-eller 4 Goilint'. The Second Ainctnlnirnl
A Second ljhil,, fit Nw. U.l. lliv, Jfi (tyfifi-67). Hie amliorv conclude: "fl'llic ‘'m:lil of
mlie people’ retcrj lo the collective iiylil ut llie body politic of each Ituic to be under the
protection of an indcli«<ndcnlt effective uaic militia™, hi. at 69. (citaiioiuomitted). Dm
lee llayt, The Highl lo Dear Amu, u Study in Judicial Mitinlerprriutiun, 2 WM. i
M*»y 1_ Rev. SKI (1960). llays contend* dial the richl to bear arrni it on Individual

one.
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in any way deprive his men of them eilir.r .7 il ,crur

surely or in anv other manner."

The remainder of the statute prescribes rules and procedures gmcming
iu adtniiiistrntion. Tltc Assize of Arms marked the beginning of the
militia system; its clear purpose was to strengthen and maintain Uii
King's authority.

In 1215, the rebellious Norman barons forced King John to sign
die Magna Carta, a document justly regarded as the foundation of
Anglo-American freedom. The Great Charter consists of sixty-three ar-
ticles which set forth in great detail certain restrictions on the King’s
prerogative. Its introductory article concludes, “Ye have also granted
to all the free men of Our kingdom, for Us and Our heirs forever, all the
liberties underwritten, to have and to hold to them and their heirs of Us
and Our heirs."” Implicit in this statement is the fact that sovereignty
is deemed to be vested in the office of kingship, and that the King is
restricting his powers in favor of his subjects. Roscoc Pound makes
Ihts comment on the Magna Carta:

Thu ground plan to which the common-Inw polity has built
ever since was given by the Great Charter. It was not merely the

first attempt to put in legal terms what became die leading ideas

of constitutional government. It put them in (lie form of limita-

tions o the exercise of authority, not of concessions to free human

action from authority. It put them as legal propositions, so that
they cuuld and did conic to be a part of the ordinary law of the

land invoked like any oilier legal precepts in the ordinary course

uf orderly litigation. Moreover, it did not put them abstractly. 11

characteristic English fashion it put them concretely in the form of

a body of specific provisions for present ills, not a body of general

declarations in universal terms. Herein, perhaps, is the secret of

its enduring vitality."

Centuries were to pass before an English sovereign would again pro-
claim the doctrine of unrestricted royal power which William the Con-

queror had established by force of arms, and which King John had lost

in the same manner.

Even though medieval England had not yet developed firearms,
the government found it necessary to severely restrict such weapons as
did exist. In 1323 Parliament passed the celebrated Statute of North-
hampton, which made it an offense to ride armed at nignt, or by day
in fairs, markets, or in the presence of king’s ministers."

S. Tiir. Ami/l or Anns, } 4 (11S1), in 2 [irctitu tlistTimCAi. ftncuxnvrs -M6

1) n.nieUi A <» Giectuw.iy «d. 1957J).
9. Macna Cama: Tcat and Commcntaay )4 (A.E.D.
10. R. Pound, Tiir Dim orniKr or CoNirmninNAt. Guaaawuia or Libianr

Illowsrd cd. 19<W).

11-19 (1957).
11. SrATuntor NomiiUMrroN, 2 Edw. J, C3 (1J25).
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'‘The fifteenth century dynastic strdggle known as the War of
Ruses viMually destroyed the feudal system, and prepared the way [or
a new consolidation of royal power beginning with tlie coronation of
HenryTudor as King Henry VII in 1485. Tlie Tudors maintained a
large degree of national unity. Their task was made easier by practi-
cal applications of gunpowder. The royal cannon male resistance In
the nobility futile.

Perhaps because of the weakness of their hereditary claims, the
Tudor monarchs attempted to control and manipulate Parliamer.:.
rather than assert.the royal prerogative in defiance of Parliament. It
was even admitted that Parliament could regulate the succession to the
throne, acting in conjunction with the reigning monarch, of course. It
the reign ot Elizabeth, it was declared to be high treason to deny
that Parliament and the Queen could "make laws and statutes of suffi-
cient force and validity to limit and bind the crowp of this realm. anJ
the descent, limitation, inheritance, and government thereof.*"1

Tlie long war with the Hapsburg Empire that began at the time
of the Spanish Armada contributed to an upsurge of national sentiment.
Faith in the Eng"sh militia was vindicated as free men had held their
own against the massive, professional standing armies of the Spanish
King. Englishmen came to believe the militia was the best security
fur their country and their liberties.

At the death of Elizabeth | in 1603, King James VI of Scotland
ascended the English throne as James 1 Tlie advent of the House of
Stuart marked the beginning of a century of religious and political
struggle between Crown and Parliament. Out of this struggle, witat
we know as the English Constitution emerged. The monarchy was
finally and firmly restricted, but preserved, the supremacy of Parlia-
ment was established, the common law became a strong, independent
force, and the liberties of the people were encased in a Hill of Rights.

Although a model constitutional monarch in some respects, in the
realm of political theory, James 1 challenged the sensibilities of the
nation, lie boldly proclaimed the divine right theory of government—
dint kings* hold (heir thrones by the will of God alone, and not by the
will of peoples or parliaments. Typicai of his sentiment are these ex-
cerpts from his speech to Parliament on March 21, 1610:

The Slate of MONARCHIC is die sprcmest tiling upon earth:
For Kings are not nncly GODS Lieutenants upon earth, nnd sit
upon GODS throne, bo, even by GOD lutnselfc they are called
Gods. ... In the Scriptures Kings arc called Gods, and >0 their
power alter a certnine relation compared to the Divine Power.

The King concluded that “to dispute what GOD may doc, is blas-

ts. Treasons Act, tJ Elii I, c. t (1371).

ni-i* : - » -
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phcmic,” and thus it is 'sedition in Subjects, .> | .
ptay do in lltc height of his power."" Here was a Kiitj* ,:0; ust.'icf.d

by any human law.

Neither the legal pnjfession nor Parliament was willing to accept
such a boundless royal prerogative. Having grown up in the civil law
tradition of Scotland, James | was indifferent to the common law, but
the English lawyers argued that, while the King had many privileges
at common law, he was limited by and subordinate to it. When James
| asserted that Parliament existed only by "the grace andpermission
of our ancestors and us,"" the House of Commonspassed the famous
Protestation of December 18, 1621, which asserted:

That the Liberties, Franchises, Privileges and Jurisdictions ot rai*

liamcnt, are the ancient and undoubted birthright and inheritance

of (lie subjects of England; and (hat the arduous and urgent a:fairs

concerning the King, State and defence of die realm, and of the

Church of England, and the making and maintenance of laws, and

redress of michicfs and grievances, which daily .happen within

this realm, arc pro|>cr subjects and matter of counsel and debate

in Parliament: and that in die handling and proceeding jf those

businesses every member of the House hath, and of right ought to

have, Freedom of Speech, to propound, treat, reason and bring

to conclusion (he same. R
The King’s response was to walk into the Houseof Commons and to
tear from the Journal the page containing these words.

The leading legal theorist of the time was Sir Edward Cuke, whose
writings and leadership were to enhance the prestige of die common
law, and bring it into alliance with Parliament against the monarchy.
In response to art inquiry from James i. Coke and his colleagues

declared:
That the King by his proclamation cannot create any off<ice which
was nut an offence before, for then lie may niter the law of the
land by his proclamation in a high point; for if he may create an
offence where none is, upon that ensues fine and imprisonment
.; That the King hath no prerogative, but that which the law

of the land allows him.
The common law courts asserted jurisdiction to inquire into the legality
of acts of servants of the Crown, and thus began the doctrine of the

rule of law.
In response to the wan waged by James I*s improvident heir,
Giarlcs 1, Parliament enacted the Petition of Right in 1628. inspired

13. Kino James I, Titr. Wonrra or nie Most llicit ano Micirric Psincc James
329. 33 (161%).
14. | Hmu. Jist. Cmc. 1351 (1621).

15. /¢/. at 1361.
16. 71lint Rtroan or Sm Cowaao Cose, KNT 76 (G. Wilson irans. 1777).
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and drafted largely by Coke. The petition was an assertion of the
power of Parliament and the common law, and contained a long [j*
of grievances. The abuses of the King’s military power— billeting,
martial law, imprisonment without trial, and forced loans—were partic-
ularly resented. Charles 1 had no choice but to sign (lie petition, since
lie needed revenues from Parliament, but he secretly consulted hi,
judges who assured him that his signature would not be binding. Soon
afterward, in 1629, the King dissolved Parliament and began the long
period of personal rule which was to end in the Great Rebellion.

Charles | was short of money, and revived an ancient tax; Im
judges upheld* the legality of this action in the famous Ship Money c:im:
of i-ii. The King also wished to strengthen the Church of England,
the mainstay of the monarchy. Tlie ecclesiastical canons of 16-to
emphatically affirmed the theory of Divine Right of Kings and, in addi-
tion. promulgated the doctrine of nonresistance:

For subjects to bear arms against their kings, offensive or de-
fensive, upon any pretence whatsoever, is at least to resist (lie
powers which are ordained of God; and though they do not invade
but only resist, St. Paul tells them plainly they shall receive to

themsdves damnation.17
This doctrine of “nonresistance” was to have an important role in
religion and politics in both England and America, for the next century
and a half.

Faced with a Scottish rebellion, Charles | was forced to summon
the English Parliament in 1640 in order to obtain the resources neces-
sary to put down the insurrection. After eleven years of personal
royal government, Parliament trusted neither the King nor his lead-
ing minister, the Earl of Strafford. Parliament demanded a wide
array of religious and political concessions, including the removal of
Strafford as governor of Ireland and the disbanding of the strong army
he had created there. When the King acceded to these demands, Ireland
rebelled.

Chnrlcs 1 was now desperate. Scotland and Ireland were in open
rebellion, and the Parliament of England was dominated by the King's
enemies. The King had made numerous concessions, but to no avail.
Strafford wanted to bring John Pytn, the parliamentary leader, to trial
for treasonable dealings with the Scottish army invading England, but
Pym struck first with a bill of attainder against Strafford. The main
charge was the creation of a powerful army in Ireland for the purpow
of crushing opposition in England. The bill of attainder passed, and
the King was forced to send his ablest servant to the scaffold m 1641.

17. Conuiiuiiom and Cannoni Erclciianical, Treated Upon by the Archbithopt o(
Canteibury and York (16-*0), in 1 Stnooalu 390-91 (E. Cardwell cd. 1842).
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Jill unsatisfied, Parliament presented its Nineteen rropoviiions ::t
tn ultimatum to the King in 16*12. Hie Propositions, if acceded to,
*oulc) have established a very limited monarchy with the King
lunendering the power of the swerd and Parliament obtaining com-
plete control over the militia. Instead, the King raised the royal stand-
itd at Nottingham and proclaimed Parliament to be in rebellion. Thus
t<gnn the Civil Wars, which resulted in the decapitation of Charles |
jr.d the proclamation of a republic in 1649.

Oliver Cromwell and the Puritans came to power by force of arms
and the creation of a disciplined standing army. Cromwell soon quar-
reled with Parliament and assumed the role of a military dictator. The
soldiers supported their leader because Parliament proposed to disband
much of the army thus depriving them of their livelihood, and also be-
cause they feared that Parliament might once again come under the
control of the Anglicans, who would revive persecution of the Puritan

sects.

It was soon proposed that Cromwell be made king, but only
because that office would have definite constitutional restrictions.
Finally Cromwell assumed the title of Lord Protector in 1653. under
i written constitution that gave him virtually royal power. Although
Cromwell's government brought domestic peace and ruled efficiently,
it did not gain in popularity. The Lord Protector’s government was
created and maintained by bayonets, and the people came to lute it
The end of die Protectorate and its legacy have been described by his-
torian Eric Sheppard as follows:

The great soldier's death in 1658, while the army he had made was
still fighting victoriously in Flanders, marked the beginning of the
end of that army’s rule; its leaders soon had no choice but to accept
the inevitable, and in May 1660 the red coats of the New Model
were arrayed on Dlackhcath to Jo honor to the monarch whom nine
years before it had hunted into exile. A few months later, setting
an example which has since been followed by all the great armies
ot England, it . . . laid down its arms and passed silently and
peacefully into the pursuits of peace, leaving behind it, in die minds
of the governing class and the people, besides a deservedly high
military reputation, a legacy of hatred and distrust of all standing

armies which has endured to our own day.1*

The mood of England at the restoration of Charles 1I, son
of the martyred Charles I, was one of relief and enthusiasm. An act
was swiftly passed which recited that “the people of this kingdom lie
Under a great burden and charge in the maintenance and payment of
the present army," and piovided that it should be disbanded with “all

convenient speed.""*

IS. E. Smtmno, A Sueur Historic or me Dunum AJuir (JUi cJ. 1959).
19. Dubamlinj Ad, 12 Car. 2, e. 15 11660).
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Once again reliance for the country’s security was placed in the
militia system, which had fallen into disuse after two decades of profes-
sional armies, civil wars and miliirty government. Statutes were passed
in 1661 and 1662 declaring that ih* King had the sole right of com-
mand and disposition of die milif>, and providing for its orcnm/j.
tion.io  Winston Churchill makes this comment on the Cavalier Parlu-
menc, .vhich had restored the monarchy:

It rendered all honour to (lie King, h had no inicntiun of
being governed by him. The many landed gentry who hail been
impovciished in the royal cause were not blind monarchists. ‘lli. v
did not mean to part witli any of the Parliamentary rights whieii
had been gained in the struggle. They were ready to make provi-
sion for the defence of the country by means of militia; but the
militia must be controlled by the Lord-Lieuienunis of the counties.
They w*lemcntly asserted the supremacy of the Crown over the
armed forces; but they took care that the only troops in the country
shuuid be under the local control of (heir own class. Thus not unlv
the King but Parliament was without an army. The repository of
force had noxv become the county families and gentry. 1l

The revival of the militia did not mean that the King was for-
bidden 'o raise and maintain armies. He had no means ul doing so,
however, because Parliament held the purse strings, and the quartering
of soldiers had been condemned since the days of the Petition of Right.

Foreign wars made the development of a standing army inevitable,
und it reached 16,000 men by the end of the reign of Charles II. I;
was done with the consent of Parliament, and English country gentle-
men were secure in their control of the domestic armed power—the
militia. In addition, guns were taken out of the hands of the common
people. Among die conditions of a 1670 statute was one that no person,
other than heirs of the nobility, could have a gun unless lie owned land
with a yearly value of L100.” The protection of the people's liberties
was thus committed entirely to Parliament and other legal institutions.
The possibility of a citizen army, such as that created by Oliver Crom-

well. was precluded.

In the reign of Charles Il, religious controversy dominated polities.
The Cavalier Parliament wished to maintain the established Anglican
Church and persecute dissenters, Catholic and Puritan alike. Parlia-
ment was also alarmed by the prospect that the King's Catholic brother,
the Duke of York, would succeed to the thmnc. A parliamentary at-
tempt to exclude the Duke failed, but in 1673 and 1678, two Test Acts

20. Kim Militia Act, 13 Car. 2, Stat. I. c. 6 {1601); Second Militia Act. M C»r. 2.

c. 1 (1662).
21. 2 W. Churchill. A Hirro*r oi the EncL»M-SrCAiuNC PcorLts 336 (1936).

22. Came Ptcur*alioo Act, 22 Car. 2, c. 23, 1 3.(1670).
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In 16S5, the C.idioli-: Duke of ivrk ascended to lie; :l.rc,ic c.
James Il. The ;.ew King quieted the fear; of his subjects by proclai.n-
ing his intention to maintain ch.-Tjh and s'ltc as tlicy were b; law
established. Tlie people were also comforted (¢> tlie fact that 'lie Ii*:rs
to the throne were his Protestant daughters, Mary.and Anne, and
his Protestant nephew, William of Orange, xtadho'-."T of the Dutch
Republic and Mary's husband. Because of tlie Ye-t Acts, James Ji
inherited an entirely Protestant government.

At the same time a rebellion, leti- by the Duke of Monmouth,
broke out in the western counties. Tlie King successfully crushed the
uprising, but in the process succeeded in doubling his standing army
to 30,000 men, granting commissions to catholic officers, and bringing
in recruits from Catholic Ireland. In addition, lie quartered his new
army in private homes. These arbitrary actions were in direct viola-

tion of previous parliamentary proclamations.

James Il then asked Parliament to repeal the Test Acts and the
Habeas Corpus Act, which Parliament refused :u do. The King also
asked the representatives of the nation to abandon their reliance on the
militia, in favor of standing armies:

My Lords and Gentlemen,

After the storm that seemed to be coming upon us when we
parted last, I am glad to meet you all again in.so great Peace and
Quietness. God Almighty be praised, by (hose Blessing that
Rebellion was suppressed: But when we reflect, what an incon-
siderable Number of Men began it, and how long they carried litl
on without any Opposition, | hope cvcry-body will be convinced,
that the Militia, which hath hitherto been so much depended on.
is not sufficient for sueli Occasions; and that there is nothing but
a good Force of well disciplined Troops in constant Pay, that can
defend us from such, xs, either at Home or Abroad, arc disposed

to disturb us . , ,2
Joint Drydcn, the poet, shared the King's altitude toward the
militia when he wrote these timeless words:

The country rings around with loud alarms,

And raw in fields the rude militia swarms:

Mouths without.hands; maintained at vast expense.
In peace acharge, in svar a weak defence;

Stout once a month’they march, a blustering band,
And ever, but in times of need, at hand.

23. Test Act. 23 Car. 2. ¢. 2. (1673); Parliamentary Test Act,30 C.tr. 2. Slat.2, c.
I (1678) (an exemption allowed the Duke of York to retain bn scatinthe House o

Lords).
2*. 9 H.C.Jour. 7J6 (1635).
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This was the morn when, issuing on (he guaro.
Drawn tip in rank and file they stood prepared

Of seeming arms to make a short essay,

Then hasten to be drunk, the business of the day.5*

Parliament adjourned in 1686 without resolving any of the basic
issues. The King kept his army and pursued his policies through extra-

parliamentary means.

To get rid of the Test Act, and to revive the royal prerogative at
the same time, the King arranged a collusive lawsuit. A coachman in
the service of a Roman Catholic officer brought suit under the Test Act
to recover the statutory reward for discovering violators, and the officer
pleaded a royal dispensation in defense. T le King’s judges in GutLIni
v. llotcr* upheld the validity of the dispensation and gave judgment

for the defendant. Lord Chief Justice Herbert stated:

We are sutisfied in our judgments before, and having the con-
currence of eleven out of twelve, we think we may very well de-
clare an opinion of the court to be, that the King may dispense
in this ease: and the judges go upon these ground's;

1. ‘ITiat the kings of England are sovereign princes.

2.  That the laws of England arc the king’s laws.

3. That therefore ’tis an inseparable prerogative in the kings
of England, to dispense with penal laws in particular cases and

upon particular necessary reasons.
4. That of those reasons and those necessities the king him-
self is sole judge: And then, which is consequent upon all,
5. That this is not a trust invested in or granted to the king
by the people, but the ancient remains of the sovereign power and
prerogative of the kings of England; which never yet has taken

from them, nor can bc.5r

Thus armed with the law, the King proceeded to dispense with
statutes ais he saw fie. lie replaced Protestants and Catholics at high
posts in government, particularly at important military garrisons. The
army was further enlarged and 13,000 men were stationed at Hounslow
Heath, just outside London, in order to hold the city in subjection if
necessary. How far James Il planned to carry his religious and politi-
cal program is unknown, but his powerful standing army made many
Protestants fearful and uneasy about the future.

With the birth of a son, who would lake precedence over the
King's Protestant daughters in the succession, fc.r led to revolution.

2J. J. Dnrtiew, Ctmun swn JnuenNu, im me l'ucticai. Wuecs or John DerntN
« . (W. Christie 0J. 1891).

26. Godden v. Hales, 89 line.
Tkurj 66 (T. Itowell comp. 1811).

27. Id. tl 1199.

Rep. 1050 (lit. 1686), at ttforttd in. 11 Sr*?r
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,0 England in defense of the | i b e .-, , . .
;0 the Crown. When William lauJcii with a largo L-utco N

English arjuy and government deserted James Il who lied to France.
Thus the Glorious Revolution of 1683 was accomplished. James Il had
believed that his enemies were paralyzed by the Anglican doctrine of
nonrcsistance, but he had so alienated his subjects that lie was deposed

without being able to put up any resistance himself.

William and Mary were offered the Crown jointly after they
accepted the Declaration of Rights on February 13. 163J. The
Declaration was later enacted itt the form of a statute, known as the
Dill of Rights.1* The document is divided into two main parts: 1) a
list of allegedly illegal actions of James Il, and 2) j declaration of the
"ancient rights and liberties" of the realm.

The sections of the first part of the statute that arcrelevant to the

right to bear arms arc the allegations that James Il
did endeavor to subvert and extirpate the ProtestantReligion and
the Laws and Liberties of diis Kingdom . . .
5. Uy raising and keeping a Standing army within this King-
dom in Time of Peace without Consent of Parliament and quarter-

ing Soldiers contrary to Law.
6. Dy causing several good Subjects, being Protestants, to be
disarmed at the same Time when Papists were both armed and em-

ployed contrary to Law.:u
It should be pointed out that the King did not dis.irm Protestants in
any literal, sense; the reference is to his desire to abandon the militia
in favor of a standing army and his replacement of Protestants by
Catholics at important military posts.

The parallel sections of the declaration of rights part of the statute

arc:
5. Thai (lieraising or keeping s Standing Army within the
Kingdom in Time of Peace unless it be with the Consent of Par-
liament is against Law.
6. That the Subjects which are Protestants may have Arms
for their Defence suitable to dicir Conditions, and as allowed by
Law.”
The purpose, and meaning of, the right to have arms recognized
by these provisions is clear from tlicir historical contest. Prof'Mant

members of the militia might keep and bear irins in accordance with

21 Hil of ki(lu>. t W, it N:. less. 2. C 2 (16SV).

2. 1J.
30. hi. S<curinc the Peace in Scotland Act.
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Lhcir militia duties for the defense of the realm. The right v.is rccog.
nized as a restriction on any future monarch who might wish to emulate
James.Il and abandon the militia system in favor of a standing nrun
.without the consent of Parliament. There was obviously no recognition
of any personal right to bear arms on the part of subjects generally,
since existing law forbade ownership of firearms by anyone except heirs

of the nobility and prosperous landowners.

In summary, the English Hill of Rights represents the culmination
of the centuries old problem of the relationship of sovereignty and
armed force. Tl'c king could have an army, but only with the express
consent of Parliament. The king could not, however, dismantle and
disarm the militia. There was no individual right to bear arms; the
rights of subjects could be protected only by the political process anJ
Uie fundamental laws of the land.

I11. England and Her Colonics

The revolutionary settlement that followed the accession of
William and Mary gave the English people permanent security. Eng-
land, however, had become the center of an Empire, and the relation-
ship between England and the outlying territories raised legal and

political problems.

When William and Mary, and. later, Queen Anne, all died without
heirs, the Crown passed to the distantly-related House of Hanover in
Germany. Uprisings led by the son and grandson of James Il were
suppressed in 1715 and in 1745, and Parliament felt it necessary to
deprive the people entirely of the right to bear arms in large parts of
Scotland. 1

The history of the English colonics in America was closely inter-
twined with that of the Mother Country. The New England colonies
had been settled by Puritan refugees from the early Stuart Kkings.
When Cfiomwcll and the Puritans came to power in England, thousands
of royalists fled to (he southern colonics, swelling their populations.

The foundation of government in the colonies was the charter
granted by the king. An important feature of a charter was (lie provi-
sion securing for the inhabitants of the colony the rights of Englishmen.
For example, the 1006 Charier of Virginia contains this passage:

Also we du . . . DI-CLARE . , . that all and every the Per-
sons being our Subjects, which shall dwell and inhabit within every
or any of the said several Colonics and Plantations, and every of
Ihcir children, which shall happen to be born within any of the

31. | Geo. l.Slat. 2.C.34 (1715).
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Limit! and Precincts of the said several Colonies a®J Plantations,

shall HAVE and enjoy all Liberties, Franchises, and Immunities,

within any of our other Dominions, to all Intents and Purposes, as

if they had been abiding and born, within this our Realm of

England, or any other of our said Dominions. 15

During the seventeenth century and the first half of the eighteenth
century, the North American colonics were essentially self-governing
republics following the political and legal model of England, in
1720, Richard West, counsel to the Hoard of Trade, gave this descrip-
tion of the state of law in the colonics:

The Common Law of England is the Common Law of the
Plantations, and all statutes in affirmance of the Common Law,
passed in England antecedent to tlie settlement of a colony,
are in force in that colony, unless there is some private Act to the
contrary; though no statutes, made since those settlements, arc
there in force unless the colonics arc particularly mentioned. Let
an Englishman go where he will, he carries as much of law and

liberty with him, as the nature of things will bear.33

The legal relationship of Britain and the colonies became more
than an academic problem after the end of the Seven Years’ War in
1763. That war, known in America as the French and Indian War,
brought large British armies to colonies which had hitherto known no
aimed force but the colonial militia. The cost of the war was enor-
mous, and the British government decided that the colonies should

share it.

In his efforts to tax and govern the colonics,.George Il acted in
two capacities: as King, armed with the prerogatives of his office,
and as the agent of the British Parliament which at that time was
under his personal control. The colonists acknowledged the aulhnr.ty
of the King, but only in accordance with their charters and with the
same restrictions that limited his power in Britain. Many of the
colonists denied the authority of the British Parliament to regulate their

internal affairs in any way.

Colonial resistance forced the British government to abandon the
Stamp Tax, but Parliament passed the Declaratory Act in 1766 entitled
“An Act for the better securing the Dependency of his majesty’s do-
minions in America upon the Crown and parliament of Great Britain

Whereas several of die Houses of Representatives in his Majesty’s
Colonies and Plantations in America, have of late, against Law,

32. V* ciuhtex (1606), in 7 Tue Fchuul ano Stait: Constitutions. Colo-
nial Ciujmm . ano Otiilx Oecanic Laws of me Statts. TtM nomis. anu Cuionils
3788 (F. Thorrc eii. 1909) thereinafter eitcii a» Constitutions!.

33. I C. Ciialmcxs, OrtNioNJ ok Emincnt Lawylas on Vajuous Points or

)™= -aitJuajspruikncu 19a, 195 (1814).
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claimed lo themselves or to the General Assemblies of the same,
(lie sole and exclusive Right of imposing Duties and Taxes upon
his Majesty's Subjects in the said Colonics and Plantations; and
have, in pursuance of such Claim, passed certain Votes, Resolu-
tions and Orders, derogatory to the Legislative Authority cf Par-
liament, and inconsistent with the Dependency of the said Colonies
and Plantations upon the Crown of Great Britain be it declared

. . That the said Colonies and Plantations in America have been,
are, and of Right ought to be, subordinate unto, and dependent
upon, the Imperial Crown and Parliament of Great lirituiir, and
that the King’s Majesty, by and with the Advice and Consent of
the Lords Spiritual and Temporal, and Commons of Great Britain
in Parliament assembled, had, hath, and of Right ought to have,
full Power and Authority to make Laws and Statutes of sufficient
Force and Validity lo bind the Colonies and People of America,
Subjects of the Crown of Great Britain, in all Cases whatsoever.” 4

The colonists were free-born Englishmen and they were not willing to
accept inferior status. They could not admit the authority of Crown
and Parliament to bind them "in all cases whatsoever." They fell back
on the doctrine of fundamental law as expressed in 1764 by James Otis:

'Tis hoped it will not be considered al a new doctrine, that even
the authority of the Parliament of Gr at-Britain is circumscribed
by certain bounds, which if exceeded their acts become those of
nicer power without right, and consequently void. The judges of
England have declared in favour of these sentiments, when they
expressly declare; that arts o/ Parliament against natural equity arc
void. That acts against the fundamental principles of the British
constitution are void. This doctrine is agreeable to the law of
nature and nations, and to (he divine dictates of natural and
revealed religion.3*

The concept of fundamental law was developed and grounded squarely
on the English legal tradition. In 1772, Samuel Adams wrote in

response to another writer in the Gazette:

Chromus talks of Magna Cliartu as though it were of no greater con-
sequence (hat an act of Parliament for the establishment of a cor-
poration of button-makers. Whatever low ideas he may entertain
of lire Great Charter ... it is affirm'd by Lord Coke, to be de-
claratory of the principal grounds of the fundamental taws and lib-
erties of England. “It is called Charta Libertatum Hegni, the
Charter of the Liberties of the kingdom, upon great reason . . .
because liheros fucit, it makes and preserves the people free." . . ,
Hut if it be declaratory of the principal grounds of the fundamental
laws and liberties of England, it cannot be altered in any of its
essential parts, without altering the constitution. . . . Vatel tells
us plainly and without hesitation, that “the supreme legislative can-

34. Declaratory Act. 6 Geo. 3.c. 12 (17C#).

33. J. Oiij, Tiic Rtcirrs or nic Dxmsu Colonics Assume ano Pxovcu 72-73
(1764).
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no( change (he constitution.” . . . If then acco.Jiupto Loi':e,
Mtigna Charta is dcclatory of (lie principal grounds of lic ft; .1/:
metUtil laws and lilrcrties of (lie people, ami Vatel is righ: in Inis
opinion, that (lie supreme legislative cannot change (lie constitu-
tion, | think it follows, whether Lord Coke has expressly asserted
it or not, that an act of parliament made against Magna Charta in
violation of its essential parts, is void. 18
This statement of fundamental law Liter influenced the intellec-

tual foundation of judicial review in the United States.

In order to sustain his claim of full and unrestricted sovereignty,
George |1l sent large standing armies to the colonies. America was
outraged. The colonists drew their arguments from Whig political
theorists on both sides of the Atlantic who maintained that standing
armies in time of peace were tools of oppression, and that die security
of a free people was best preserved by a militia.

The American colonists, who had always relied on their own
militia, hated and feared standing armies even more than their English
brethren. In quartering his redcoats in private homes, suspending
charters and laws, and eventually imposing martial law, George Il was
doing in America what he could not do in England. The royal preroga-
tive had virtually ended in England with the Revolution of 168S, but
the King was reviving it in America.

The Fairfax County Resolutions, drawn up under the leadership

of George Washington and passed on iuly 18, 1774, .reflect the colonial
attitude in the year prior to the outbreak of war. Of particular interest

is the following paragraph:
Resolved, That il is our greatest wish and inclination, as well
as interest, to continue our connection with, and dependence upon,
the Rritislt Government; but though we arc its subjects, we will use
every means which Heaven hath given us lo prevent our becoming
its slaves.37
In October of the same year, the First Continental Congress

assembled and stated the position of the colonics in these resolutions:

Resolved, ... 1 That they arc entitled lo life, liberty, St
properly, and they have never ceded to any sovereign power what-
ever, a right to dispose of either without Ihcir consent.

Resolved, ... 2. That our ancestors, who first settled these
colonies, were at the time of tlicir emigration from the mother
country, entitled to all the rights, liberties, and immunities of free
and natural-born subjects, within the -calm of England.

36. S. Aoams. CanUiJns Letter* (1772), in 2 Tne Whitincs or S*»nun. Ao»us

324-76 (>!. Ctnhinc <d. 1V06).
37. Fairfax Co. Retoluiioni, (1774) in A. H D. Howard, Tilt Ro*o Fxom

Runnymcdc: Macna Caata \no CoNynivhoNAUSM in amumca »3J (1968S).
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Resolved, . . .3. That by such emigration they by no means
forfeited, surrendered, or lost any of those rights, but that they
were, and their decendams now arc, entitled to the exercise and
enjoyment of all such of them, as their loeal and other circum-
stances enable them to exercise and enjoy.

Resolved, ... 4. That the foundation of English liberty,
and of ail free government, is a right in the people to participate
in their legislative council: and as the English colonists are not
represented, and from their local and other circumstances, cannot
properly be represented in the llritish parliament, they are entitled
to a free and exclusive power of legislation in their several pro-
vincial Jegislatures, where their right of representation can alone be
preserved, in all eases of taxation and internal polity, subject
only to the negative of their sovereign, in such manner as has been
heretofore used and accustomed.. . .Js

After stating these general principles, the Congress listed specific rights
that had been violated by George 111, including the following:

Resolved, ... 9. That the keeping a Standing army in
these colonies, in times of peace, without the consent of the legis-
lature of that colony, in which such army is kept, is against law.\f

The colonists were asserting, in effect, that tlte restrictions on royal
power that had been won by Parliament in its long struggle against the
Stuart kings were binding against the sovereign, in favor of the colonial
legislatures as well as Parliament. In order to make that claim good,
the colonists were forced to take up arms.

IV. Popular Sovereignly and (lie New Nation

America's long war in defense of the rights of Englishmen began
in 1775. Although many colonists still hoped for a reconciliation with
the mother country, it was necessary to set up state governments in
the interim. In Connecticut and Rhode Island, all that was necessary
was to strike the King’s name from the colonial charters, which con-
tinued to serve for many years as state constitutions.

In other states, written constitutions were drawn up. They gen-
erally had these features: 1) an assertion f'tal political power derives
from the people; 2) provision for the organization of the government
with a three-fold separation of powers; 3) a powerful legislature with
authority to pass all laws not torbidden by the Constitution; and 4) a
specific bill of rights restricting governmental power in the same way
(hat the English Ml of Rights restricted the King. It is important to
emphasize that the concept of enumerated powers had not yet been

38. | JOUHNAIS UI' Till! CoNIINI-SIAL Conck.as 1774-178V, 67-68 (Oci. 1-1, 177-1)

(W. C. Ford cd. 1V04-1907).
39. Id. at 70.
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developed, and that lights f boff, Mirer; i
the nature of rostriclions‘on power, not us individi.... ,\\c-id 4

The Declaration of Independence substituted the .sOsuciguiy of
the people for that of the King, and appealed to the "Laws of Nature
and of Nature's God," but it did not proclaim a social or legal revolu-
tion. It listed the colonists’ grievances, including the presence of mantl-
ing armies, subordination of civil to military power, use of foreign mer-
cenary soldiers, quartering of troops, and the use of the royal preroga-
tive to suspend laws and "barters. All of these legal actions re,.tilled
from reliance on standing armies in place of the militia.

Although America repudiated the British King, it did not repu-
diate British law. The Constitution of Maryland, for example, declared:

That the inhabitants of Maryland arc entitled to the common
law of England. and the trial by jury according to the course of
that law, and to the benefit of such of the English statutes as ex-
isted on the fourth day of July, seventeen hundred and seventy six,
and which, by experience, have been found applicable to their local
and other circumstances, and have been introduced, used and
practiced by the courts of law or equity, . , .4l

The War for Independence was fought by fourteen different mili-
tary organization—the Continental Army under Washington, and the
thirteen colonial militias. The debate over the relative merits of stand-

ing armies and the militia continued even during the fighting. A
defender of standing armies, Washington wrote to the Continental Con-
gress in September of 1776 as follows:

To place any dependence upon Militia, is, assuredly, resting
upon a broken staff. Men just dragged from the tender Scenes of
domcestick life; unaccustomed to the din of Arms; totally unae-

-<0. I-'or example, die Virginia Uill of Rights, adopted June 12, 1776, declared:
"That a well-regulated militia, composed ofdie body of the people, trained lo arms, o
the proper, natural, and lafe defence of a free State: that standing arnues. m time of
peace, should be avoided, as dangerous 10Oliberty; and that in ail eases the military
should be under strict subordination to. and governed hydie civil power.” V*. Const,,
Uill of Rights, 1 13 (1776) in 7 CoNVrrtunoNS 3SM.

The comparable provision in Massachusetts waj ai follows: ‘The people have a
riclit to keep and to bear arms for the common defence. And as, in time of peace, armies
arc dangerous to liberty, they ought nut to be maintained without the consent of the
tcgislaime; and ’he military power shall always be held in an exact subordination to the
civil authority, and be guverncd by it." Mass. Const.! Declaration of Rights, art. 17
(17S8'3) in 3 CoNsrriuiiuNs ISV2. (Contideicd in us contest, the meaning of the "right
to keep and bear arms" is clear. Hie words "for the common defence™ mules it obvious
that a collective right is intended. 'ITie people of Massachusetts did nut want to riik s

second Urilisli occupation.)
41. Mb. Const., 13«elar»tion of Rights, art. 3 (1S51>, in 3 CoNsmvnoNs 1713.
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quaintcd with every kind of military skill, which being followed by
a want of confidence in themselves, when opposed to Troops regu-
larly train'd, disciplined, and appointed, superior in knowledge and
superior in Arms, makes them timid, and ready to fly from their

own shadows. . . .
The Jealousies of a standing Army, and the Evils to be appro-

hended from one, are remote; and, in my judgment, situated and
circumstanced as we arc, not at all to be dreaded; but the conse-

quence of wanting one, according to my ldeas, formed from the
present view of things, is certain, and inevitable Ruin; for if | was
called upon to declare upon Oath, whether the Militia have been
most serviceable or hurtful upon the whole; | should subscribe to

the latter.*5

To maintain the supremacy of civil power over that of the military
Article Il of the Articles of Confederation provided that each state
would retain "its sovereignty, freedom, and independence.*43 A pro-
vision that “every state shall always keep up a well regulated and dis-
ciplined militia, sufficiently armed and accoutred"* was included in
Article V1.4 In contrast, the military powers of the United States
rested in Congress were strictly limited; Congress could not maintain
standing armies without the consent of nine of the thirteen states

The government of the United States under the Articles of Con-
federation was weak. Experience was to show that it needed to be

strengthened in its military powers.

V. Forging n More Perfect Union

m\When the War for Independence ended, the government of the
Confederation was faced with one gigantic, insoluble problem— money.
As troublesome as foreign and domestic bondholders were, there was
one stronger pressure group that simply co jld not be ignored: the
former soldiers who had been promised back pay and large pensions.
Organized under the name of the Society of Cincinnati, these veterans
were viewed ;vith suspicion by many Americans, who nurtured fears
of standing armies.

The danger to civil authority from the military v/as not entirely
imaginary. Jn the summer of 1783 there was a direct attempt to coerce
the Confederation into paying what had been promised to the army.
Originally intended as a peaceful protest march on the capitol in Phila-
delphia, the ex-soldiers were soon "mediating more violent measures,"”

42. Letier from George Washington lo tlie President of Congress. Sept. 24, 1776,
In 6 The W aitingsor Gcoaci: Washington 110, 112 (J. Fiirpairick cd. Iftl-1944).

4J. see generally M. Jensl*. Tue New Nation: A History oi* me Unitld

STATU DuRINU TIIC CONrLDL’RATION, 1731-1789 (1950).
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including "seizure of tlie members of Congress."*1 j- C...g.
adjourned and fled to Trcnion, New Jersey. The soldier; uv-tilthmy
jave up. and the officers who led them escaped.

Following the abortive demonstrations in Philadelphia in the sum-
mer of 1783, Madison and other leaders felt the need to reorder the

nation’s military structure.

The other important military event that precipitated demands for
i stronger national government was Shays’ Rebellion in Massachusetts
In 1786. Oppressed by debt, farmers in the western part of the state
seized military posts and supplies and defied the state government,
although the insurrection was suppressed fairly easily and Shays him-
self pardoned, exaggerated reports of the uprising circulated among the
states, and conservatives were aghast. Madison, in writing the intro-
duction to his notes on the Federal Convention, lists Shays’ Rebellion
as one of the "ripening incidents" that led to the Convention.,s

Thomas Jefferson, in contrast, was not alarmed by the apparent

dangers of anarchy, and he criticized the clamor of the Federalists. Just
after receiving a copy of the proposed Constitution, he wrote from

Paris:
. .. We have had 13 states independent 11 years. There has
been one rebellion. That comes lo one rebellion in a century &
a half for each state. What country before ever existed a century
& a half without rebellion? & svluit country can preserve its liber-
ties if their rulers are not warned from time to time tlnil their people
preserve the spirit of resistance? Let them take arms. Tlie
remedy is set them right as to facts, pardon & pacify them.
What signify a few lives lost in a century or two? The tree of
liberty must be refreshed from time to lime with the blood of
patriots k tyrants. It is natural manure. Our Convention has been
too much impressed by the insurrection of Massachusetts: and in
the spur of the moment they are setting up a kite to keep the hen-

yard in order.**

Whatever the merits of Jefferson’s beliefs, they were not shared
by the majority of the Convention, which wished to prevent insurrec-
tions by strengthening the military powers of the general government.

44. Debates of the Congress of the Confederation (June 2, 17S3). in 5 Tilts
Debates in tuc Scvijul State Convpntions on me adoption or me FruuulL

Constitution ?3 (J. Elliot cd. 1836-IxaJ) (hciemafter cited as Statu Debattsl.
43. Ubaittng me Fcurjut CoNrrmmoN: A RrAKAANCtineNT or Madison's

Notes Civino CoNsrctmve Dcvceovuents 0r Phovisions in mr. Constitutidn op
Titn Unoed Statu 10 (A. Prescott ed. 11141) (hereinafter cited as Madison Rcab-

UNcru;j.

46. Letter from Thomas Jefferson O \Villi»m Stephen Smith, Nov. 13. 1787, in 4
TUe Wobss or Twovus JcmasuN 362 (P. Ford ed. 1892-1S99).
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The new military powers of Congress were listed in Article I, Section
8 of the proposed constitution, and include the following authority:
. To raise and support Armies, but no Appropriation of Money
to that Use shall be for a longer Term titan two Years;
To provide and maintain a Navy;
To make Rules for the Government and Regulation of the

land and naval Forces;

To provide for calling forth the Militia to execute the Laws
of the Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, ami disciplining, the
Militia, and for governing such Part of them as may be employed
in the Service of the United States, reserving to the States respec-
tively, the Appointment of the Officers, and the Authority of train-
ing tlie Militia according to the discipline prescribed by Congress;

The spirited debate over these provisions in the Federal Convention
reflects the purposes and fears of the framers of the Constitution.
There was universe distrust of standing armies. For example, in

June of 17S7, Madison stated:
A standing military force, with an overgrown Executive will
not long be safe companions to liberty. The means of defence ago.
foreign danger, have been always the instruments of tyranny ot
home. Among the Romans it was a standing maxim to excite a
war, whenevc - a revolt was apprehended. Throughout all Europe,
the armies kept up under the pretext of defending, have enslaved
the people. It is perhaps questionable, whether the best concerted
system of absolute power in Europe cd. maintain itself, in a situa-
tion. where no alarms of external danger e. tame the people lo the
domestic yoke. The insular situation of G. Britain was the princi-
pal cause of her being an exception to the general fate of Europe.
It has rendered less defence necessary, and admitted a kind of de-
fence welt. ¢. not be used for the purpose of oppression.4
The defense "which could not be used for the purpose of oppression”
was the militia, which was still revered on both sides of (he Atlantic,

even with its shortcomings.

Yet, despite the preference for the militia, it was generally
agreed (hat Congress must have authority to raise and support standing
armies in order to protect frontier settlements, the national government,
and the nation when threatened by foreign powers. However, a few
members were still fearful. ElhridgcGerry and Luther Martin, both
mf whom later opj>osed the Constitution, moved that a definite limit'—
two or three thous: ad men—be placed on the size of the national
standing army. Voting by states, as always, the Convention unani-

47. I TV* kreojurt or Ttie FeotiA-.. CoxvtmsoN or 1717. it 46J (M. I'tffinJ td.
1911).



mously rejected the motion. Tlie juiS.tsi.. ar.d tire t\wo
year appropriation limitation were thought to Ic sufficient safeguards.**

The proper extent of federal authority over the militia was much
-core heatedly debated. The subject was introduced by George
Mason, author of the Virginia Dill of Rights, who later opposed the
Constitution, but who now maintained that uniformity of organization,
training and weaponry was essential to make the state militias effec-
tive. His hope was that the need for a standing army would he mini-
mized; perhaps only a few garrisons would be required. Mason’s
opinions were shared by Madison, who gave this analysis:

Tlie primary object is to secure an effectual discipline of the

Militia. This wll no more be done if left to the states separately

than the requisitions have been hitherto paid by them. Tlie states

neglect their militia naw, and the more they arc consolidated into

one nation, the less each will rely on its own interior provisions for

its safety, and the less prepare its militia for that purpose; in like

manner as the iniiiua of a state would have been still more ne-

glected than it has been, if each county had been independently
charged with the care of its militia. The discipline of the militia

is evidently a national concern, and ought to be provided for in the

national Constitution.4*

Despite such explanations, there were still opponents to the militia
clauses. Gerry, for example, declared:

This power in the United States, as explained, is making the
states drill sergeants. He had as lief-let the citizens of Massa-
chusetts be disarmed as to take the command from (he states and
subject them to the general legislature. It would be regarded as

1 system of despotism.*"

Later, as the Convention moved toward resolution of the issue, Gerry
marshalled his final arguments. One can sense his feeling of outrage,
as he solemnly warned of the dangers of centralized military power
“Let us at once destroy the state governments, have an executive for
life or hereditary, and a proper Senate; and then there would be some
consistency in giving full powers to the general government.

Dut as the state.-; are not to be abolished, he wondered at the attempts
that were made to give powers inconsistent with their existence. He
warned the Convention against pushing the experiment too far. Some
people will support a plan of vigorous government at every risk.
Others, of a more democratic cast, will oppose it with equal determina-
tion; and a civil war may be produced by the conflict.

4M. fttionan Rxzuunc.id JIl-2&

49. U. *1 J22.
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Madison rose immediately and answered Gerry in these words:

As the greatest danger is that of disunion of (lie states, it is
necessary to guard against it by sufficient powers to the common
government; and as the greatest danger lo liberty is from large
standing armies, it is best to prevent them by an effectual provision

«for a good militia.”

The last discussion of the militia clauses look place on September
14, 1737, just before the Convention finished its work. Mason moved
to add a preface to the clause that allowed federal regulation of the
militia, in order to define its purpose. Mis proposed addition was "that
(he liberties of the people may be better secured against the danger
of standing armies in time of peace." The motion was opposed as
"setting a dishonourable mark of distinction on the military class of citi.
2cns." and was rejected.”

Thus ended the Convention's debate over the relative merits anJ
difficulties of standing armies and the militia. The debate was soon
to be revived, however, as the new nation prepared to consider the

proposed new form of government.

V1. The notification Controversy and the Bill of Rights

The new Constitution was signed on September 17, 1787 and th:
contest over its ratification soon began. The controversy was carried
on mainly through the printed media. It was an unequal contest
because the proponents of the new government, who now called them-
selves Federalists, controlled most of the newspapers. The Anti-
federalists resorted mainly to pamphlets and handbills.

Because the Antifcdcralist effort was decentralized and'local in
nature, it is difficult to generalize about the arguments used against the
Constitution. The unifying theme, to the extent there was one, was
that the new government would overreach its powers, destroy the states,
deprive the people of their liberty, and create an aristrocratic or mon-
archical tyranny. In finding evidence of such dangers, the Anti-
federalists often made inconsistent interpretations of what the Constitu-
tion provided. In the ease of the militia powers, for example, it was
said that Congress would disarm the militia in order to remove opposi-
tion to its standing army: at the same time i was argued that Congress
would ruthlessly discipline the militia and convert it into a tool of

oppression.

37. U, it 5K
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Bearing in mind tiic inconsis.euiy uf i Js
icmc of the pamphlets and articles will 1> examined i.: c.d.,- t+ dl
how the fears of military power existed. One of the most scurrilous
critics of the Constitution was "Philadelphicnsis.” His identity is uncer-
tain, but he is believed to have been Benjamin Workman, a radical
Irishman and a tutor at the University of Pennsylvania. llis comments
include the following:

Who can deny but the president general will be a kins to all
intents and purposes, and one of the most dangerous kinds too; a
king elected to command a standing army? Thus our laws are to
be administered by this tyrant; for the whole, or at least the most
important part of the executive department is put in his hands.

The thoughts of a military officer possessing such powers, as
the proposed constitution vests in the president general, are suffi-
cient to excite in the mind of a freeman the most alarming appre-
hensions; and ought to rouse him to oppose it at all events. Every
freeman of America ought to hold up this idea to himself, that lie
liar no superior but Cod and the laws. But this tyrant will be so
much his superior, that he can at any lime he thinks proper, order
him out in the militia to exercise, and to march when and where
he pleases. His officers can wantonly inflict the most disgraceful
punishment on a peaceable citizen, under pretense of disobedience,
or the smallest neglect of militia duty.*4

Another anonymous writer, Brutus, appealed to history as proof
that standing armies in peacetime lead to tyranny:

The same army, that in Britain, vindicated the liberties of that
people from die encroachments and despotism of(a tyrant king,
assisted Cromwell, their General, in wresting from the people that
liberty they had so dearly earned.

I firmly believe, no country in the world had ever a more
patriotic army, than the one which so abiy served this country in
the late war. But had the General who commanded them been
possessed of the spirit of a Julius Caesar or a Cromwell, the liber-
ties of this country . . . (might havcj in all probability terminated
with the war.*1

Still another unknown, styling himself "A Democratic Federalist,"
asserted that the Revolution had proved the superiority of the militia
over standing armies:

Had we a standing army when the British invaded our peace-
ful shores? Was it a standing army that gained die battles of
Lexington and Bunker Hill, and took the ill-fated Burgoyuc? Is
not a well-regulated militia sufficient for every purpose of internal
defense? And which of you, my fellow citizens, is afraid of any

'A. Ttutadclphifojii' Letter, Independent Gazetteer (I'hila.), Feb. 7, 1781.
iS. 'Uruiui' Letter, N. Y. Journal. Jan. 24, 1788.
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invasion .from foreign powers dial our brave militia would not be

able immediately to repel”*®

Some writers, such as “Centinol." feared that national control over
the militia would transform that bulwark of democracy into a tool of

oppression:

This section will subject the citizens of these states to the must
arbitrary military discipline: even death may he inflicted on the
disobedient; in the character of militia, you may be dragged front
your families and homes to any pail of the continent and for any
length of time, n( the discretion of the future Congress; and us
militia you may be' made the unwilling instruments of oppression,
under the direction of government; there is no exemption U>m
account of conscientious suuplcs of bearing arms, no equivalent to
be received in lieu ot personal services. The militia of Penn-
sylvania may be marched to Georgia or New Hampshire, however
incompatible with their interests or consciences;jo short, they may
be made as mere machines as Prussian soldiers.17

Other Antifcdcralist propagandists believed that the true motive
for assertion of national control over the militia was not to use it, but
to destroy it. and thus eliminate any opposition to the new standiif
army. The nostonian who used the pseudonym “John De Wilt" askco!
these questions about the militia clauses:

Let us inquire why they have assumed | tis great power. Was
it to strengthen the power which is now Indg.'d in your hands, and
relying upon you and you solely fur aid and support to the civil
power in the execution of all the laws of the new Congress? Is
this probable? Does the complexion of this hew plan countenance
such a supposition? When they unpreccdently claim the power of
raising and supporting armies, do they tell you for what purposes
they arc to be raised? Mow they arc to be employed? How niany
they are to consist of, and where stationed? Is this power fettered
with an) one of those restrictions, which will show they depend
upon the militia, and not upon this infernal engine of oppression
to execute their civil laws? The nature of the demand in itself con-
tradicts such a supposition, and forces you to believe that it is for
none of tfiesc causes—but rather for the purpose of consolidating
and finally destroying youi strength, as your respective govern-
ments are to be destroyed. They well know the impolicy of put-
ting or keeping arms in the hands of a nervous people, at a distance
from the seat of a government, upon whom they mean to exercise
the powers granted in that government. .

It is asserted by the most respectable writers upon govern-
ment, that a well regulated militia, composed of the yeomanry of
the country, have ever been considered as the bulwark of a free
people. Tyrants have never placed any confidence on a militia
composed of freemen.1*

36. 'A Democratic Federalist* itutr. Fa. Packet (Paila.), oct. 23. 17t(7.
37. ‘Cenlincl* Lrntr, Independent C-Uellecr (Phila.), Nov. g, |797.

32. 'Joan De Win” Untr, am. Herald (Uooon), De. 3, 17t7.



156

J Anoiijii'.ous pamphlcicv.i et.d c.

epersons concerned about standing armies f.

jlenry Lee, in a letter that was widely circi.laten in virO!;:\, v.. .....

the contradictory arguments that tlie militia would be abandoned i.i

favor of a standing army, and that the militia would be strengthened

and forged into an instrument of tyranny. He foresaw that a small pro-

portion of the total militia would oe made into  select unit, much

like a standing army, while (he rest of the militia would be disarmed:

Should one fifth, or one eighth pan of die men capable of

bearing arms, be made a select militia, as has been proposed, and
those the young and ardent part o' the community, possessed of

but little or no property, and all tl ¢ others put upon a plan that
will render them of no importance, tltc former will answer ali tlie

purposes of any army, while the latter will be defenceless.1t

A necessary premise underlying Amifcdcralist attack on the militia
clauses of the Constitution was that these clauses operated to place
exclusive jurisdiction over the militia in the hands of the general gov-
ernment. Though the Federalists denied this premise, it was affirmed
even by Luther Martin and Eibridgc Gerry, who had been members
of the Federal Convention, but who now opposed the Constitution.
Martin is particularly interesting because he advanced all of the contra-
dictory arguments used by the antifederalists. Speaking on November
29, :7S7 to the Maryland legislature, lie said:

. . . Engines of power arc supplied by the standing Army—
unlimited as to number or its duration, in addition to this Govern-
ment has the entire Command of the Militia, and may call tlie
whole Militia of any State into Action, a power, which it was vainly
urged ought never to exceed a certain proportion. By organi7ing
die Militia Congress have taken the whole power from the State
Governments; and by neglecting to do it and cncrcasing the Stand-
ing Army, their power will increase by those very means that will
be adopted and urged as an case to the People.®

Martin later invoked the opposite approach, that the milita would be
subject to ruthless discipline and martial law, and would he marched
to the ends of the continent in the service of tyranny. In a letter published
on January 13, 1738, Martin wrote that the new system for governing
the militia was “giving the states tltc last coup tic grace by taking from
them the only means of self preservation.""1

Eibridgc Gerry, like many of the pamphleteers, viewed central-
ized military power as inseparable from monarchy:

5. R Il. Lee, Ouscrvations Lcaoinc to a Fair Ejcarinanun or tiic Svstim or
Government Prorosro or me Lvre Convenition 24-25 (1787).
60. 5 Tup. RlIcuros of me Fedkxu. Convention of 1787. at 157 (M, FarranJ ed.

1911).
61. Martio, Ltiitr, Md. Jouroil, Jan. 18. 1788.
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By the edicts rf authe.uy vested in the sovereign power by
(lie proposed constitution, the militia of the country, the bulwark
of defence, and -the security of national liberty is no longer under
.the control or civil authority; but at the rescript of the Monarch,
or the aristocracy, they may either be employed to extort the cnor.
niuus sums that will be necessary to support the civil list—to main-
tain the regalia of power—and the splendour of the most useless
part of the community, or they may be sent into foreign countries
for the fulfilment of treaties, stipulated by (he President and two
thirds of the Senate.*3

"Hie supporters of the proposed constitution were well-prepared
to meet these and similar arguments. They had the support of
America’s two national heroes, George Washington and Benjamin
Franklin, and this helped make the Constitution respectable, as wcil
as alleviating fears. Articles favoring the Constitution, such as the
Federalist Papers, were often reprinted in distant states. Intelligent
‘and well-educated, the proponents of the new government carefully and
consistently answered the arguments of their rivals.

To the general argument that there were not sufficient restrictions
on the power of the proposed general government, the federalists
replied that no bill of rights was nccessaty. This was because the Con-
stitution would establish a novel type of government, one of enumer-
ated powers; restrictions were necessary only where full sovereignty
was conferred. In Federalist Number 84, Alexander Hamilton made
the argument in these words:

It has been several times truly remarked that bills of rights
are, in their origin, stipulations between kings and their subjects,
abridgements of prerogative in favor of privilege, reservations of
rights not surrendered to the prince Such was MAGNA CHAR-
TA, obtained by the barons, sword in hand from King John.
Such were the subsequent confirmations of that charter by suc-
ceeding princes. Such was the Petition of Right assented to
by Charles 1. in the beginning of his reign. Such, also, was the
Declaration of Right presented by the Lords and Commons to the
Prince of Orange iq 1688, and afterwards thrown into the form of
ai. act of parliament called the nill of Rights. It is evident, there-
fore, that, according to their primitive signification, they have no
application to constitutions professedly founded upon the power
of the people, and executed by Ihcir immediate representatives and
servants.*3

To particular criticism of the military clauses of the proposed Con-
stitution, both Hamilton and Madison replied in detail in the Federalist
Papers.

62. E. Gcerrt, Observations on tiiu New CoNjrmmoN ano on Tlie Fcjdcrae
and State Conventions 10 (1788).
63. The FLoejulijt No. J4, at 336(11. Lodge <d. ISIS) (A. Hamilton).
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Hamilton denied that a standing army ..x u i . j ,

recent experience:

Here | c*pcct we shaiJ be told that die militia of the country
is its natural bulwark, and would be at all limes etpial to (he
national defence. Tin's doctrine, in substance, had like to have lost
us our independence. It cost millions to the United States that

might have been saved. . . .

The American militia, in the course of the late war, have, by
their valor cn numerous occasions, erected eternal monuments to
their fame; but the bravest of diem feel and know that the liberty
of their country could not have been established by their efforts
alone, however great and valuable they were. War, like most other
things, is a science to be acquired and perfected by diligence, by

perseverance, by time, and by practice.**
Hamilton did not, however, go so far as to say that standing armies were
a good thing. Instead, he argued that a strong militia would minimize

the need for them.*3

Madison also addressed himself to the fear that the new national
government would disarm the tnilitia and destroy state government.
He first argued that the states would still have concurrent power over
the militia, thus denying that the proposed Constitution gave exclusive
jurisdiction over the militia to the general government. He also
pointed out that the militia, comprised of half a million men, was a force

that could not be overcome by any tyrant.**

The arguments of the federalists appear to have quieted the fears
of their countrymen, since the early state conventions‘were all easy vic-
tories for the new Constitution. Between December 7, 1787 and

January 9, 1783, Delaware, Pennsylvania, New Jersey. Georgia atul
Connecticut all ratified unconditionally and overwhelmingly: the vote
was unanimous in three of these states. In Massachusetts, the contest
was close. On February 6, 1787, the stale convcntion ratified the new

Constitution by a narrow margin.

64. hi. No. 25 at ISO (A. Hamilton).
65. Hamilton explained: "If a well-regulated militia be the tnovt natural defence of

i free country, it ought certainly to be under the regulation and at the disposal of :lu:
boo, which it constituted the guardian of the national security. If standing atrnict arc
dangerous to liberty, an efficacious power over the militia, in the body to whose care the
protection of the state is committed ought, aa far as possible, to take away the
inducement and the prete.il to tuch unfriendly institutions. If the federal government can
command the aid of the militia in those emergencies which call for the military aim in
tuppon of the civil magistrate, it can the better dispense with the employment of a
different kind of force. If it cannot avail itself of the former, it will be obliged to recur to
the latter. To render an army unnecessary will be a mere certain method of preventing
its existence than a thousand prohibitions upon paper.” /</. No. 23. at 167 (A.

Hamilton).
66. 1J. No. *6. u 297-93 (3. Madison).
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On the oilier hand. Maryland overwhelmingly approved the Co,,
sthuiinn on April 28. 1787. South Carolina was next, on May 23.
1787. Higlit stales had now ratified the document and only one more
was needed. All of the ratifications, except Massachusetts, had heen
by majorities of two-thirds or more. Tlie remaining states were to see
close contests, and all of them would suggest that a Hill of Rights he
added to the Constitution.

New Hampshire, on June 21, 1787, became the ninth state to
approve the new form of government, thus assuring that the proposal
Constitution would, go into effect. Tlie New Hampshire convention
proposed some amendments in its ratifying resolution. Among the
proposals were a three-fourths vote requirement for keeping standing
armies, u flat prohibition on quartering troop i, and a prohibition against
Congressional disarmament of the militia. Although no records were
kept of the debates, it seems likely that the delegates feared that New
England's experiences with General Gage’s redcoats would be repealed.

As yet undecided, Virginia was vital to the Union as the largest,
richest, and most populous state. The Virginia convention was also
important because it was the only one in which the military clauses of

the Constitution were extensively discussed.

Tlie main protagonist of the Virginia debates was Patrick Henry,
backwoods lawyer, ardent republican, and incomparable orator. Ly
means of the rhetorical question, Henry was able to capture the fears
and emotions which led to the adoption of the Second Amendment:

A standing army we shall have, also, to execute the execrable
command* of tyranny; and how are you to punish tliein? Will you
order them to be punished? Who shall obey these orders? Wil
your mucc-bcarcr be a match for a disciplined regiment? In what
situation are we to be? . . .

Your militia is given up to Congress, also, in another part of
this plan: they will therefore act a. they think proper: all power
will be in their own possession. You cannot force them to receive
their punishment: of what service would militia be to you when,
most probably, you will not have a single musket io the state? for,
as arms are to be provided by Congiess, they may or may not fur-
nish them. . . .

My this, sir, you see that (heir control over our last and best
defence is unlimited. If they neglect or refuse lo discipline or arm
our militia, they will be useless: the slates can Jo neither—this
power being exclusively gi en to Congress.

.. If we make a king, we m.y (.rcscribc the rules by-which he
shall rule liis people, and interpose such cheeks as shall prevent him
from infringing them; but the President, in the field, at the head
of his army' can prescribe the terms on which he shall reign ma-tcr.



so far that it ....t Voo s

under the galling yoke. . . ,al

While other critics lucked Henry’s oratorical talents, they j.'so
feared disarmament of the militia by the new national government.
George Mason, for example, spoke as follows:

. . . There arc various ways of destroying the militia. A standing
army may he perpetually established in their stead. | abominate
and detest the idea of government, where there is a standing army.
The militia may be here destroyed by that method which has been
practised in other parts of the world before; that is, by rendering
them useless—by disarming them. Under various pretences, C.in-
gress may neglect lo provide for arming and disciplining the militia;
and the state governments cannot do it, for Congress has an exclu-
sive right to arm them . . **

Mason then went on to cite the ease of a former British governor of
Pennsylvania who had allegedly advised disarmament of the militia as
part of the British government's scheme for “enslaving America.” The
suggested method was not to act openly, but "totally disusing and neg-
lecting the militia.”** Mason said:

. . . This was a most iniquitous project. Why shou d we not pro-

vide against the danger of having our militia, our .cai and natural

strength, destroyed? The general government ought, at the same
lime, to have some such power. Uut we need not give them power

to abolish our militia . . .7

In these words lie the origin of the Second Amendment. The new
government should be allowed to keep its broad general military
powers, but it should be forbidden to disarm the militia.

Madison, leader of the Federalist forces, still argued that the militia
clauses were adequate as written. He said the states and national cpv-
emmeni would have concurrent power over the militia. In response
to a question, he explained why the general government was to have
power to call out the militia in order to execute the laws of the union:

) If resistance should be made to the execution of the laws, lie

said, it ought to be overcome. This could be done only in two

ways—either by regular forces or by the people. If insurrections
should arise, or invasions should take place, the people ought un-
questionably to be employed, to suppress and repel them, ratlter
than a standing army. The best way iu do these things was to put
the militia on a good and sure footing, and enable the government
to make use of their services when accessary. 1l

67. Spoken at the Vir»inu Convention 3 Sr*ie Umauu 513>
61 rf. St 179.

09. /.. st 310.

70. 1U.

71. 1U. st 371.
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o is interesting to note that Madison uses the words “people” ant]
"militia" ns synonymous, as docs the Second Amendment, which he was

lalerlo draft.

Tlie Federalists still maintained that a bill of rights was unnecessary
where there was a government of enumerated powers. Governor Ran-
dolph, who had attended the Philadelphia Convention and had refused
to sign the Constitution, but who was now supporting its adoption, spoke

as follows:

On the subjeet of a hill of rights, (he want of which has been
complained of, 1 will observe that it has been sanctified by such
reverend authority, that | feel some difficulty in 60i»g against it.
I shall not, however, be deterred from giving my opinion on this
occasion, let the consequence be what it may. At the beginning
of the war, he had no certain hill of rights; for our charter cannot
be considered as a hill of rights; it is nothing more than an investi-
ture, itr the hands of the Virginia citizens, of Uiosc rights which
belonged to British subjects. When the British thought proper to
infringe our rights, was it not necessary to mention, in our Constitu-
tion, those rights which ought to be paramount to tlie power of (he
legislature? Why is the hill of rights distinct from the Constitution?
I consider bills of rights in this view—that the government should
use them, where there is a departure from its fundamental

principles, in order to restore them.”

This statement is very important, because it clearly explains how men
in the eighteenth century conceived of a right. A right was a restric-
tion on governmental power, necessitated by a particular abuse of that
power.
Tlie Virginia convention, however, decided that it would be wise
to impose restrictions on the power of the general government before
abuses occurred. So the delegates appended, to their ratification reso-
lution a long document recommended to die consideration of the Con-
gress. This document is divided into Jwo distir~' pans: a declaration
of principles and specified suggested amendment to the Constitution
designed to secure these principles.

Tlie declaration of principles tells much about the social and politi-
cal philosophy of eighteenth century Americans. Tlie theory of gov-
ernment as a social compact is affirmed. There are five provisions
that relate directly to (he background of the Second Amendment.

The third principle condemns the Anglican doctrine of nonrcsist-

‘-.inec as “absurd, slavish, and destructive of the good and happiness of
mankind."’3 This is not surprising, since Virginia had recently dis-

77. U at 46(5.
7). i. Mauison. TUt Dehatu in the FKdljuj. Convention op 1757 660 (O. Hunt

* J.D. Scott ed.



162

CStUblijl:»- = -MJ;. L1 .,
authority cf the head of thrt churcn.

The seventh principle is "tint all power of siis(,0..ili::g hv.N <
the execution of laws by any authority, without the consent of the
representatives of the people in the legislature is injurious to their
rights, and ought not to be exercised."’4 The attempt to assert such
power had cost James Il his throne and George Il his American colo-
nies, even though both Kings had been backed by powerful standing

unties.
The seventeenth, eighteenth and nineteenth principles arc as

follows:

Scventeendt, Tint the people have a right lo keep and beer
arms; dtat a well regulated Militia composed of the body of the
people trained to arms is the proper, natural and safe defence of a
free Slate. That standing armies in time of peace arc dangerous to
liberty, and therefore ought to be avoided, as far as the circum-
stances and protection of the Community will admit; and tJtal in
all eases the military should be under strict subordination to and
governed by the Civil, jwcr.

Eighteenth, That no Soldier in time of peace ought to be
quartered in any house without the consent of the owner, and in
tlie time of war in such manner only as the laws direct.

Nineteenth, That any person religiously scrupulous of bearing
arms ought to be exempted upon payment of an equivalent to em-
ploy another to bear arms in his stead.11

These words encapsulate the Whig point of view in the long debate
over the relative merits of standing armies and the militia. The specific
amendments that were proposed to protect these principles were:
Ninth, That no standing army or regular troops shall be raised
or kept up in time of peace, without the consent of two thirds of the

members present in belli houses.

Tenth, That no soldier shall be inlistcd for any longer term
than four years, except in time of war, and then for no longer term
than the continuance of the war.

Eleventh, That each State respectively shall have the power to
provide for organizing, arming and disciplining it's own Militia,
wucnsocvcer Congress shall omit or neglect to provide for the same.
That the Militia siull not be subject to Martial law, except when
in actual service in time of war, invasion, or rebellion; and when
not in the actual service of the United States, shall be subject only
to such fines, penalties and punishments as shall be directed or in-
flicted by the laws of its own Slate. 11

It is important for our purposes to note that there is no mention here
of any individual right.
74. til. >1 6Sl.

7). U. tl 662
76. /./.at 663.
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The Purpose of flic Second Amendment

There might never have been-a federal Dill of Rights had it not
been for one alarming event that is almost forgotten today. As part
of the price of ratification in New York, it vas agreed unanimously that
a second federal convention should be called by the states, in nceorl.
ance with Article V of the Constitution, lo revise the document. Go\.
ernor Clinton wrote a circular letter making this proposal to the

governors of all the states.
Madison-feared that a new convention would reconsider the whole

structure of government and undo what had been achieved. Professor

Merrill Jensen, in The Making of the American Constitution, analyzes

the situation as follows:

The Uill of Rights was thus born of Madison's concern to pre-
vent a second convention which might undo the work of the Phila-
delphia Convention, and also of his concern to Save his political
future in Virginia. On the other side such men as Patrick Henry
ttndcistood perfectly the political motives involved. He looked
upon the passage of the Ihll of Rights as a political defeat which
would make it impossible to block the centralization of all power

in the national government.”
Madison had outiminuevered the nntifcderalisis by drafting the Dill of
Rights very soon after the First Congress met.

Madison's original draft of the provision that eventually became

the Second Amendment read:

The right of the people to keep and bear arms shall not be
infringed; a well armed but well regulated militia being the best
security of a free country; hut no nerson reliajously scrupulous of
bearing arms shall be compelled to render military, service in .per-

son. 7
There was debate in Congress over the religious exemption, and it was
removed. Otherwise, there was general discussion of standing armies
and the iniljtia, and widespread support for the proposal. It became
part of the Constitution with the rest of the Dill of Rights on December
15,1791.

Considering the immediate political context of the Second Amend-
ment, ns well as its long historical background, there can be no doubt
mbout its intended meaning. There had been a long standing fear of
military power in the hands of the executive, and, rightly or wrongly,
many people Iwliuvcil that the militia was tut effective military force
which minimized the need for such executive military power. The pro-

77. M. Jrnse*. Tne Making or nu; Amlxican CONSTtrirnr"* 149 (1904).
78. lAnnals ot Cong.-04 (1789).
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posed Constitution authorized i.a.j-i.ij, 1y,
Congressional power over the militia. Sor, cv i fc::r\l dL- L
0{ the militia. The Second Amendment was clearly and simply an
effort to relieve that fear.

Neither in the Philadelphia Convcntion, in the writings of the
pamphleteers, in the newspapers, in die convcntion debates, nor in
congress was dierc any reference to hunting, target shooting, duelling,
personal self-defense, or any other subject that would indicate an
individual right to have guns. Every reference to the right to bear arms
was in connection with military service.

Thus the inevitable conclusion is that the "collectivist" view of the
Second Amendment rather than the "individualist" interpretation is
supported by history. It thus becomes necessary to examine the deci-
sions of the Supreme Court in order to determine whether that body
has expanded the right to bear arms beyond what was intended in

17S9.

VII. Supreme Court Interpretation
of the Second Amendment

The Second Amendment has been directly considered by the
Supreme Court in only four cases: United States v. Cntikshank
Presser v. lllinois,*aMiller v. Texas*Land United States v. Miller.l

In Cntikshank, the defendants had been convicted of conspiracy
to deprive negro citizens of the rights and privileges secured to them
by the Constitution and laws of he United States, in violation of the
criminal revisions of the Civil Rights Act of 1S70. Among the tights
violated were die right to peaceably assemble and the right to keep
and bear arms for a Jawful purpose.

Chief Justice Waite, speaking for the majority, held that the rights
violated by the defendants were not secured by the Constitution or laws
of the United Stales, and thus the judgment of conviction was affirmed.
The chief justice began with a long discussion of the nature of the fed-
eral system in general, and the attributes of state and national citizen-
ship in particular. Tlie only rights protected by the national govern-
ment were those necessary for participation in that government. The
right to petition Congress would be such a right, but a person must look

79. 92 U.S. 512 (1375).
30. 116 U.S. C52 (1886).
31. 153 U.S. 335 (1894).
82. 3U7 U.S. 174 (19J9).
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to his state government for protection'of similar rights in other situs.
tioiuJ.
In particular reference to tlie Second Amendment, the opinion

states:
Tlie second and tenth counts arc equally defective. Tlie rigl

there specified is that of "bearing arms for a lawful purpose.” 1h

is not u right granted by tlie Constitution. Neither is it in any man- <

tier dependent upon that instrument for its existence. The second

amendment declares that it shall not be infringed; but tlu's, as ha* |
been seen, means no more dun that t shall not be infringed by

Congress. Jhis is one of the amendments that has no other effect

than to restrict the powers of the -national government, leaviiie tlic~

people lo IcioiT for tncir protection aeaihst~anv' violation by their
fdlow-auzcns- oi me rights It Teg&enizes, To what Is called, hi The _

Lity o' Mew York i* Sliln, 11 Pet. 139, the "powers wincli relate

to merely municipal legislation, or what was. perhaps, more prop-

erly called internal police," "not surrendered or restrained" by the

Constitution of the United States/ 3

Tlie only dissenter in Cruikxhank was Justice Clifford, who found
die indictment vague on its face. He thus concurred in the result
reached by the majority without discussing any constitutional issues.

The next, and undoubtedly the most important Second Amend-
ment ease was Presser v. IllinoisM decided in 1886. Herman Prosser,
a German-Amcrican. was the leader of Lehr tirnl Wclir Verein, a fra-
ternal, athletic and paramilitary association incorporated under Illinois
law. lie was convicted for parading and drilling with men under arim,
in violation of tin Illinois statute, and was fined ten dollars.

On appeal to the United States Supreme Court, it was contended
that the Illinois statute conflicted with the military powers given to Con-
gress by the Constitution, with federal statutes passed in pursuance of
those powers, and with various other parts of the Constitution, including
the Second Amendment. Tlie Supreme Court unanimously rejected
all of these claims and affirmed the conviction.

It should be emphasized that Presser was argued and decided as
a ease presenting broad issues of the relationship of state and federal
military power, and that the Second Amendment was only one aspect
of that question. In reference to the Ilinois statute, the Court

observed:

We think il dear that the sections under consideration, which
only forbid bodies of men lo associate together as military organiza-
tions, or lo drill or parade with arms in cities and towns unless
authorized by law, do not infringe the right of the people to keep

83. 92 t".S. at 553 (1873).
14. 116 U.S. 232 (1886).
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and bear arms. But a ccnduri. * -tnsverla  t .. trris
amendment prohibits the legislation i.. gticsiiort lies in ti:; 1%t

the amcndiucnt is a limitation only upon the power of Congress
ami the National government, and not upon that of the States.h*

The Court cited CmiksJumk in support of tins proposition. The inap-
plicability of the Second Amendment to the states was a sufficient
ground for rejecting Pressor's Second Amendment contentions, but the
Court did not stop there. It preferred to discuss the problem further
and make clear the nature of the right protected by the Second

Amendment.

It is undoubtedly true that all citizens capable of bearing arms
constitute the reserved military force or reserve militia of the
United Ste'cs as well as of the Slates, and, in view of this preroga-
tive of the general government, as well as of its general powers,
the States cannot, even laying the constitutional provision in ques-
tion out of view, prohibit the people from keeping and bearing
arms, so as to deprive the United States of their rightful resource
for maintaining the public security, and disable the people from
performing their duty to the general government.

One view of the Second Amendment suggests that this dicta con-
stitutes the first step toward incorporating the right to hear arms into
the Fourteenth Amendment,” apparently forgetting that the Court was
laying the Second Amendment "out of view." Thu Court had stated
that the Illinois law does not have the effect of depriving the federal

government of its military capacity.
To further clarify its view that the Second Amendment is con-

cerned only whh military matters, the opinion focuses on I’rcsier,

The plaintiff in error was not a member of the organized
volunteer militia of the State of Illinois, nor did he belong to the
troops of the United States or to any organization under the militia
law of the United Slates. On the contrary, pw» f-rt dim I -lid
not belong to the organized militia ”r dm troops the United
Slates was an ingredient in Die oftenra fne A/hirdl li(- cnnvicii-ti
am; sentenced’" The gucsiiouUs-. thc.vfori- litul lir..a—fiuhe-is i
‘cur/rn m ihe ijinie;! siiicTin disobedience of ihe State Law 10
. associate wnli others as a military comoanv. and tO-iirilLand parade
wiili arms in the towns and cities of ihe State? If the plaintiff in
error has any such privilege he must be able to oomi m die prii-
itfin nf tli’ Pfinoingjnn or statutes of the United Slain by

it is conferred.1*
The obvious implication here is that any right to bear arms by virtue
of the Second Amendment, even if asserted against the national gov-

35. Id. at 26-1.65.

36. Id. ji 265.
37. Secicmrnlly 11 Dtack. 77if Dillol M tIni.IS N.Y.U.L Rev. 365 (1960).

S3. 1J. at 266.
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ernracnt, is*\:ontingcnt upon military service in accordance with statu*
toiy law. This implication is confirmed later in the opinion, as the

Ccurukclinred:

The right to voluntarily associate togedter as a military com-
pany or organization, or to drill or parade with arms, without, and
independent of, an act of Congress or law of the State authorizing
the same, is not an attribute of national citizenship.  Military
organization and military drill and parade under aims arc subjects
especially under the control of the government of every country.
They cannot be claimed as n right independent of law.*"

Thus the Presser case clearly affirms the meaning of the Second
Amendment that was intended by its framers. It protects only mem.
bers of a state militia", and it protects them only against being disarmed
by the federal government. There is no individual right that can he
claimed independent of state militia law. Furthermore, the dietj
relating to preservation of the nation's military capafcity could not Iv
used as the basis for questioning any regulation of private firearms,
unless suelt a regulation violated an act of Congress; Congress i<
obviously tlie best judge of the proper means of preserving the nation',
military capacity.

The third, and least important, of the Second Amendment cases
was Atiller v. Texas.™ A convicted murderer asserted that the stale
had violated his Second and Fourth Amendment rights. The Supreme
Court unanimously dismissed die claim in one sentence, relying on the
inapplicability of these provisions to the stales, and citing Cruikshmk
and other cases.

The fourth and last time that the Supreme Court considered the
Second Amendment was in United States v. M ille r The result
reached by Justice MeReynolds for a unanimous Court was obviously
correct, but the opinion is so brief and sketchy that it has undoubtedly
caused much of (he uncertainty that exists today about the meaning til

the Second Amendment.

Defendants Miller and Layton were indicted for violation of the
National Firearms Act of 1934,B. which was designed to help control
gangsters, and which infringed the right to keep and bear sawed oil
shotguns, among other arms. The District Court of the United Stales
for the Western District of Arkansas sustained a demurrer and quashed
the indictment, holding the 1934 Act unconstitutional on Second

IV. /J, at 267.
90. 1iJ U.S. 535 (1194).
21, 307 U.S. 174 (J939).
v2. Naiiun.il Firearm* Act asummtlrtl 26 US.C. Jt 3801.3172 (1972).
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Amendment grounds.  Th; g0.5 e :
Court, which reversed and remanded.

When Miller was argued before the High Co~rf, tle*c was .:e
appearance for the defendants. With only one side presenting a case,
it is easy to understand why the Court viewed the issues as rather
simple, and not needing very much analysis.

The Court began by observing that the National Firearms Aei was
a valid revenue measure, and not a usurpation of the jxjlicc powers of
die states. Hie opinion then addresses itself to the Second Amend-

ment issue:
In the absence of any evidence tending to show that possession
or use of a “shotgun having a barrel of less than eighteen inches
in length" at tiiis time has some, reasonable relationship to the
preservation or efficiency of a well regulated militia, we cannot say
that the Second Amendment guarantees the right to keep and bear
such an instrument. Certainly it is nut within judicial notice that
this weapon is any part of the ordinary military equipment or that
its use could contribute to the common defense. 71
It is this paragraph that is the source of the uncertainty and con-
fusion arising from the Miller ease. The Court was merely correcting
ihc error of the district jt dgc, but it made the mistake of looking at
the weapon, rather than the person, in determining that the Second

Amendment is not applicable.

Fortunately, however, Justice McRcynolds went on and partially
clarified the ambiguity in the above paragraph. He cited the militia
clauses of the Constitution and said:

Wiih obvious purpose to assure the continuation and render
possible the effectiveness of such forces the declaration and guar-
antee of the Second Amendment were made. It must be inter-
preted and applied with dial end in view.7'

These words alone undercut any individual right interpretation of the
Second Amendment.

Justice McRcynolds then proceeded to give a brief history of the
militia, stressing its function cs a military force, lie then considered
the relevance of state interpretations of the right to bear arms, and

noted:

Most if not all of the states have adopted provisions touching
the right to keep and bejr arrns. Differences in the language
employed in these have naturally led to somewhat variant conclu-
sions concerning th.: scope of die right guaranteed.’4

9J. 307 US. at 175.
9 1.

95. 1J. at 112.
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... .;0iu;lu(Ld ymt such decisions did not support the tii.il judge's ruling,
lie then %icrreil the render to "some of the more important opinions™
concerning the militia. First among these opinions was Prefer v
Ilinois.**

Thus, in spite of some ambiguity in the Court’s opinion in Miller,
there is no reason to suppose that there was any change in the estab-
lished view that the Second Amendment defines and protects a collective
right that is vested only in the members of the state militia.

VIIl. Conclusion

In the last angry decades of the twentieth century, members of
rifle clubs, paramilitary groups and other misguided patriots continue
to oppose legislative control of handguns and rifles. These ideological
heirs of the vigilantes of the bygone western frontier era'still maintain
that the Second Amendment guarantees them a personal right to "keep
and bear 3™)$.** But the annals of the Sccr.no Amendment attest to
the fact that its adoption was the result of a political struggle to restrict
the power of the national government and to prevent the o .armament
of state militias."" Not unlike their English forbears, the American
revolutionaries had a deep fear of centralized executive power, par-
ticularly when standing armies were at its disposal. The Second
Amendment was adopted to prevent the arbitr. ry use of force by die
national government against the states and the individual.

Delegates to the Constitutional Convention had no intention of
.sstablishing any personal right to keep and bear arms. Therefore the
‘individualist" view ot the Second Amendment must be rejected in
‘avor of the "collectivist” interpretation, which is supported by history
md a handful of Supreme Court decisions on the issue.

As pointed out previously, the nature of the Second Amendment
loes not provide a right that could be interpreted as being incorporated
in> die Fourteenth Amendment. It was designed solely to protect the
.tales against the general government, lot to create a personal right
vitich cither state or federal authorities ar: bou id to respect.

96 116 U S 252 (18S6).

97. A kcciil call to JCiton » j| made I*y : n oicamtation urluvti ealU il*c!f tlic SkV
iTt ft/Ur Cumtiuiut. tin* glO'ip. di\ni:i>rd over claimed vtol.iltom ul the Second
\incndnitffU proumcs lo "come togtihcr and do wmcthtnc about u.“ In t>ropac.mdj con-
eliiilci ralticr omtnomly, T lic PI1.01'1 fi ate the rightful nucltrt lo both concrcu and
ouil\, not lo o*ei ihiow (»ic) Hie Convhtuiion, but to over ihtow (jic) the men **bo
<rvcert llitc Conviuutioii.” riftr. i'/im /fi /*enit Comiiaiut, Petaluma, California, 197J.

*ji Sec nous 60 66 and accompanyms text.
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The contemporary meaning of the >ec<* . d Ai.iwjji»i.e,.. " ?

jjnie as i( was at llic linn: of its adoption. The federal go nun’,
aiay rcgulaic die Naiional Guard, but may not disarm it against the will
of stale legislatures. Nothing in the Second Amendment, however,
precludes Congress or the states from requiring licensing and registra-
tion of firearms; in fact, there is nothing to stop on outright congres-
sional ban on private ownership of all handguns and all rifles.

SOURCE:
HASTINGS CONSTITUTIONAL

LAW QUARTERLY
Vol. 2, No. 1, Winter,

1975

Reprinted with permission.
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41 Welt jjlh Street,S'York, X.Y. /nop.

Gun Control legislation
liy Tilll(aiMMIITI I MS I'l Il RAL. I.1Lisl iIMS

IS’TItOlit'CTKJIX

Sitter the enactment of Ilie (inn Ciiturnl Ail <l mOH t*nt< In* Iniii *
sulniatr.ial increase in the incidence of gun-related <rimes .mil ii li.is bciomr
evident lime die existing nuiciii of law is inadrtpiaie. Plintts line Ihi-ii un
derway in both Houses of Congress 10 cuail fitrilirr gun innirol legislation
and ilie Kxenniw branch has indiraird support fur stronger [*tnt .niiiiul
both dir SulHimimiiU'e on Crime of die Ilouse Cnnnniiiee mi »In [iidin.iii
and die Subcommittee on Crime and Jusenilc I)elinililemi ..I die Senate
Committee on the Judiciary have aruiniubtcd a Milisiauii.il f.mn.il timid
mii which 10 base legislation.

W e believe that the contribution of handguns to the current nittease in
homicide and other violent crimes requires immediate and rniupiclttTisive
atlinn. In our opinion, die continued existence of an unwaiianm| supplv of
handgun* i .in underlying factor in the decline of our major iiiluu tenters.
This (iutiiiiniiee tloes n>. find anv sulisiami.il jtisiifitalum Im die minium d
widespread puldic [M>ssessiou of handguns, and. arinrdioglv, we simiigls en
dorse die legislative proposals calling fora prohibition on iln iu.iiuil.it tine.
uit|Mirtatioii, sale, and private |tossrninn of handgun 1 Win tin i oi mil om
rcrnintfeiubtinnt are |Milititallv feasible at this tnoimni in mm . u> ate <!
the firmlv held ruinulion dial a loinpleir ban on handguns should In dn
ultimate nlijct live of an* new federal gitUinoiinl legislation

I Ins te|niri is disiiled illlo four parts. I'.itt Ides* lib's die «illit m bib lal
law ami the riingiestional proposals for change. I'att Il isattious die mti
siiiuiioii.il bises for (atngtrss legislating a prohibitum on the mauul.iinor.
oeeil lor adopting far-reaching gnu control legislation. Out leioiimienda
lions ate toiiiaiiied in I'an V.

REPINTED WITH PERMISSION
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11. Cus’ CONTROL AND THE CONSTITUTION

To determine whether a federal statute restricting handguns would I>
constitutional. two questions must be answered: (A) Is there a constitutional
right to possession of handguns which cannot be infringed bv legislation,
and (B) docs regulation of handguns fall within the scope of any of the sub-
jccu on which Congress is empowered by the Constitution 10 legislate? A
review of the relevant decisions demonstrates that Congress may constitu-
tionally enact legislation restricting and prohibiting the possession of hand-
guns by private eitirens.10

A. Is There a Constitutional Right to Possess Handguns?

Debates on the merits of gun control legislation are regularly punctuated
by claims of a constitutional right to possess firearms. The source of these
claims is the Second Amendment to the Constitution, which provides:

“A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Anns, shall not be
infringed. *

Although spirited controversy as to the meaning of the Second Amendment
continues unabated among commentator*.1! courts over a long |>erind of time
have consistently given the amendment a -cry narrow construction. The
Second Amendment as so interpreted places no restrictions on Congress'
ability to regulate handguns.

A constitutional provision concerning the right to "bear Anns'* is directed
at checking power. The question is what the framers of the Constitution
intended. There are basically three relationships which could have been
intended to be affected: (i) the individual against the world: (a) the popu-
lace against ihe government, whether state or federal: and (j) the state
government against the federal government. Tlie first possibility, that the
framers were concerned with the right of individuals to protect their homes
and their persons from whatever depredations might confront them, appears
to be without historical support.122 The amendment itself speaks of the
“security of a free State.” The disputes have centered around the second and
third possibilities.

The initial question is the proper interpretation of ihc term "Militia."
The practice :n Europe of maintaining large standing armies while prohibit-
ing the general populace from having guns led to a preference in colonial
America for the militia as the primary military force. This force would be
drawn from tite people and would be active onlv in nine of military need.'*

Some have argued that the militia was regarded as the populace at large—
or at least those members of the populace capable of bearing arms.1* To
these commentators, miliua meant the "unorginircd militia," so that the
Second Amendment must be read as permitting the populace to maintain
arms as a check against excesses of anv or all government. This position is
sometime* characterized as more extreme than it really is. The framers of the



173

Constitution need not have created a "right to revolution™ nr a lirense to
band together in paramilitary organizations to have established a check on
the government I»v permitting the populace to keep anil hear arms16 What-
ever the merits of the "unorganized militia" analysis may I*-. hinvcvcr, it has
never found judicial fasor.

The federal courts have long regarded the Second Amendment a< con-
cerned only with the “organized militia" maintained by the Mates. In 1875.
the Supreme Court tuled in United Stoles v, C.ruiekiliank 16 that the -Second
Amendment restricted Congreis alone and not state gosernmcnts. More re-
cently. in United Steles v. MillcrSTthe Supreme Court held that Congress
could regulate firearms so long as there was no evidence of a relationship
between the regulation and the preservation or efficiency of the state militia.
The Court said that Miller could not attack his indictment for interstate
shipment of a sawed-off shotgun under the Second Amendment:

"In the absence of any evidence tending to show that possession or
useof a shotgun having a barrel of less than eighteen inches in length’
at this time has some reasonable relationship to the preservation or
efficiency of a well regulated militia, we cannot say that the Second
Amendment guarantees ihe right to keep and bear such an instru-
ment. Certainly it is not within judicial notice that this wca|>ou is any
pan of the ordinary military equipment or that its use could coutrils-
ute to the common defense."1*

Some have argued that the Miller case should be read narrowly, since evi-
dence of a military use can be shown as a matter of f.ut for most kinds of
weapons.1* However, federal couits after Miller have lead the decision as
requiring a showing that the challenged legislation actually interfered with
the state militia. Under this standard. Second Amendment challenges to

Further, even if the Second Amendment were to be interpreted to refer
to an "unorganired militia." it would not follow that Congress would be
barred from regulating the ownership of handguns. Such regulation would
still be constitutional unless handguns were regarded as "Anns" within ilic
meaning of the Second Amendment. It appears instead that the "Anus" of
the militia were understood to consist of rifles and muskets.

In addition to the constitutional provisions and old state statutes quoted
in United Slates v. Millern and other secondary sources." there arc a num-
ber of early cases considering whether handguns are "Amu" within the
meaning of ihe Second Amendment. While the decisions are not uniform,
the weight of authority is that handguns do not constitute such "Arms."13

This position is most effectively expressed in Stale v. Workman?* where
the Supreme Court of Appeals of Wes: Virginia wrote:

"... in regard to the kind of arms referred to in the amendment,
it must be held to refer to the weapons of warfare tu be used bv the
militia, such as swords, guns, rifles, and muskets.-anus 10 be used in
defending the state and civil liberty,—and not to pistois. bowie-knives,



brail knuckles, biilrci. and such other we.i|>oiic at aic- usually em-
ployed in brawls, street fights, duels, and allra.s and nit- nulv lubiiu-
ally carried by bullies, blackguards, and desperadoes, to die terror o
the community and the injury ol the state.”23

Thus, in our view, the Second Amendment poses no harder to congressional
efforts to reduce "the terror of the community and the injuiy ol the state"
by prohibiting the private possession o( handguns.

1* Docs Congress Have Power to llcgulatc (lie Manufacture,
Possession and Sale of All Handguns7

While several congressional powers could be invoked in siip|>ort ol gun
control legislation,2®justification is ordinarily found under Congress* |»owcr
to regulate interstate and foreign commerce.-* I'liere can lie im serious dis-
pute that certain kinds of gun-reiateil activities—fur example, interstate sales
of firearms—ean be regulated under the commerce clause. I'lie disagreements
arise over how far Congress may go in regulating local gun activity under its
jrowcer to regulate matters "affecting” commerce.

In United States v. Jlass,:i the Supreme Court rctetiilv avoided a constitu-
tional issue concerning iS U.S.C. § 1201, which prohibits the tiuiisportntiou,
receipt or possession of guns by felons, by holding dim pio*d that die pro-
hibited conduct iu each ease was in commerce or aliened inomicrie was re-
quired by the statute, Prior courts of appeals decisions bail dilleied as 10
whether that statute was a constitutional exercise of the loumieite power
without such proof.23

However, in Perez v. United States,*0 a case decided slmrtlv before the
Hass case, (lie Supreme Court had laid the grouinlwoik lor the |tower to
create a federal criminal law under the commerce danse. |he I’crez case
concerned the constitutionality of a provision 11 11itic Il of the Consumer
Credit Protection Act, id U.S.C. 8§88 S91 et icq., making loaudiaiking a fed-
eral crime. In holding that Perez had been lawfully convicted despite die
absence of proof of the effect of his conduct on commerce, die Court cited a
variety of reports and statistical studies providing evidentiary siipjiort for
the congressional finding that, in the aggregate, loansharking had an effect
on commerce. It concluded, therefore, dial Congress could prohibit the prac-
tice regardless of the extent to which the activities of each pattu ul.ir loan-
shark may have affected commerce.

An examination of Perez and iu progeny, ami ol other federal criminal
legislation regulating local activity, points out what mav have letl the Su-
preme Court to take a very narrow [sosiuon in the /but vase, namely die lack
of jiiv substantial legislative findings. In Perez, die Court put great em-
phasis on the findings made by Congress ol die impact of loan sharking on
interstate commerce, even as a local activity, and on the verv Mibsiaullil evi-
dence which was available to Congress to support those findings. lu Pass, in
contrast, there vas virtually no legislative history to guide the Court in its
interpretation cf congressional intentions

The implication of the limitation on Congress' attempted exercise of
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power in ihe Hass cave is that if gun control legislation is suppnricd hy suli-
stantial (Jocumcntaiinn and carefully drawn iiuigrrssinual (iixliiii's concern-
ing the effccis of the proscribed activity on interstate commerce generally,
ihe Supreme Court would sustain die exercise of power under the commerce
clause even if the activity of specific individuals were purely local in nature.

In a number of cases involving federal Run control legislation arising
after /Jan, courts have followed I’errz to uphold the power of Congress to
regulate firearms felonies without a showing in each case of a nexus with in-
terstate commerce.4l In United States v. Nelson,3! the Fifth Circuit alfirmed
a conviction under 18 U.S.C, § ¢)S2(a)(fi), which prohibits the making of false
statements in connection with the acquisition of a firearm, in spite of a fail-
ure to show a nexus between the defendant's false statements to the gun
dealer and interstate commerce. Although the individual activity was clearly
local, the court found that tinder l‘errz the Congress docs have the power to
regulate an intrastate activity, an isolated instance of which may have no di-
rect connection with interstate commerce, because that intrastate activity in
the aggregate does impose a burden on interstate commerce.31

The decision in Nelson leaves open the question whether Congress has
the power under the P nn theory to regulate possession of a firearm. It could
lie argued that the manufacture and sale of firearms presents a stronger case
for federal regulation since a jMUential impart on interstate rominerce is
discernible, while possession of a firearm could lie an entirely and perpetually
local activity in a given instance. Such an argument ignores the aggregate
effect on commerce of a substantial number of people |Kis\cssing firearms.
In an analogous situation, regulation of the possession of tiarroiiis and other
controlled substances under 21 L’.S.C. 8§ 811 and 8]||, and predecessor sta-
tutes, courts have upheld the regulation without a showing in each case of
a nexus with interstate commerce

In Drvo v. Untied Slates** for example, the Ninth Circuit affirmed a con-
viction for possession and sale of a drug against the contention of the de-
fendant that the conviction was invalid iietause there had been no proof of
a connection between the defendant's activities and interstate commerce.
The court dcscril/cd at length the congressional findings supporting federal
controhof the possession of these drugs. The court concluded that effective
interstate regulation was not possible if intrastate transactions were not also
regulated.34

The conclusion to be drawn from the narcotics possession cases is that if
it can be shown through proper congressional findings that |>osscssion of
handguns as a class of activity has an eifeit on interstate commerce, then
individual possession could he legitimately pm'srilied without anv showing
in each case of a nexus with interstate commerce, notwithstanding that a
particular weapon had never liecn in interstate commerce. Indeed it is the
imssexsinn of handguns that ran he viesvrd as lieing responsible for their
manufacture, impoitaiion and sale. Thus, if undertaken after unigressional
findings of effect on ouerstale conunetie based oil suhstaiili.il insesiig.tiion.
federal legislation banning the iiiaiuif.itture. sale and possession of handguns
would in our siew be authorized by the commerce clause.
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MUNICIPALITY OF ANCHORAGE

To: Members of the Sena
From: Chip Dennerlein
Re: SJR 39

The Municipality has been \asked to comment on the present
form of SJR 39, including ahy”potential effects the
resolution might have on existing municipal ordinances
concerning the possession and use of firearms. First, it is
our understanding that the intent of SJR 39 1is to clarify
the constitutional right to keep and bear arms as an
"individual™ right in Alaska, and to give Alaskans the
opportunity to vote on this proposition. We support this
intent and approach.

However, the language of SJR 39 raises a serious question
beyond the basic intent. That is, does SJR 39 override
existing municipal code regarding the prohibition against
carrying concealed weapons? Based on careful review by legal

counsel, the answer 1is yes. | will explain.
The 1language provides specifically for the "lawful defense
of self, etc.” This insures that the "use"” of arms which is

protected by SJR 39 is "lawful" use. However, the actual
keeping and bearing of arms (their "posession") has no such
qualifier. 1In other words, while "use" must be "lawful",
"possession” is an absolute constitutional "right". As long
as a person uses or inte.ids to use a firearm 1in a lawful
manner, that person can carry it in any manner he or she
chooses. As currently written SJR 39 would authorise the
carrying of concealed weapons, overriding municipal code.

The Municipality has previously suggested language to
correct this problem. Please refer to the attached letter

from the Anchorage Municipal Attorney.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 18, 1986

SUBJECT: "Commentary on Proposed Amendment to Alaska
Right to Bear Arms Guarantee"

[CSSJIR 39 (Judiciary)]

TO: Senator Pat Rodey
Chair, Senate Judiciary Committee

FROM: Richard A. Bradley f
Legislative Counsel}

Suzanne LaPierre has asked that 1 comment on a "Commentary
on Proposed Amendment to Alaska Right to Bear Arms Guaran-
tee.” While the lack of time has prevented a more thorough
analysis, 1 have some few reservations about points made
within the "commentary."

The commentary addresses SJR 39 in the form that it was
introduced.

The commentary states that the provision "explicitly pro-
tects the traditional rights that gun owners in Alaska
always assumed were guaranteed."™ The statement 1is problem-
atical: 1 believe that the existing provision of the Consti-
tution is entitled to that reading and | am concerned with
the suggestion that a changed constitutional provision will
be read as being more traditional than the existing pro-
vision.

The problem may be with the understanding of what 1is included
in the "traditional rights of gun owners.” While I am not a
follower of that question, 1t seems chat there have been
numerous controversies over just what rights the constitu-
tional provisions guaranteed.

I. To Whom the Right Belongs

The commentary notes that SJR 39 speaks in terms of "each
citizen of the state.”™ The commentary suggests that the
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"full enjoyment™ of the rights of citizenship i1s not enjoyed
by "convicted felons, lunatics, and illegal aliens.”

I accept the statement and even its relevance to SJR 39; |
have come to doubt the suggestion that the constitutional
provision should limit the right to citizens. While it 1is
accurate to say that the group described does not have the
"full enjoyment”™ of the "rights of citizenship™, it does not
follow that the right to bear arms may be limited to those
enjoying the "full benefits"” of citizenship. And, of
course, the provision in not written in that framework: It
does not limit the right to bear arms to those "enjoying the
full benefits of citizenship.”

I would like to pass quickly over the phrase regarding 'con-

victed felons, lunatics, and illegal aliens.” An individual
convicted of a felony not involving moral turpitude may
vote. Art. V, sec. 2, Alaska Constitution. Even a person

convicted of a felony involving moral turpitude may sue.
Bush v. jteld, 516 P.2d 1215 (Alaska 1973). The term
"lunatic"™ 1is, for better or worse, in disuse. To deprive an
individual of the right to vote in this context an affirma-
tive judicial determination of "unsound mind" is required.
But that even here, while the individual suffering from such
a determination may not vote, the person retains citizenship
and can probably own a weapon. AS 11.66.200 - 11.66.220.

Concepts of citizenship would exclude all aliens, legal as
well as i1llegal. Since legal aliens have many of the pro-
tections of the U.S. and Alaska Constitution though not the
right to vote, the provision may be overbroad. Both the due
process clause of the U.S. Constitution (1Ath Amendment,

sec. 1) and the equal protection clause of the Alaska
Constitution (ait. I, sec. 1) protect "persons" without
regard to citizenship.

While 1 assume that the purpose is not to permit discrimina-
tion against nonresident or noncitizen hunters, 1 note that
the provision, if adopted, would seem to authorize legis-
lation to prevent nonresident hunters from hunting in the
state because as noncitizens, they may not bear arms.

Finally, while 1 have not reviewed the law review article
from Oklahoma cited, 1 believe that the suggested reliance
on State v. Kessler, 289 Or. 359, 61A P.2d 94, 99 (1980) 1is
misplaced since the analagous Oregon constitutional pro-
vision extends the privilege to "the people™, without regard
to citizenship, unlike SJR 39.
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Il. What Constitutes Arms.

Several points:

I have less information than the author of the Commentary on
the arms that are kept by Alaskans. Others will have to
determine whether Alaskans currently use machine guns,
bazookas, and other more unusual weapons or only more "com-
monly" kept weapons.

Assuming that Alaskans do not use the less "commonly" used
weapons, however, it seems clear that the basis for the
understanding is something apart from the words of the reso-

lution itself.

There does seem to be a legal history of such legislation
going back to 1689, 1in England, according to State v.
Kessler, 289 Or. 359, 614 P.2d 94 (Oregon 1980). The
English Bill of Rights enacted in 1689 apparently contains
the first instance of a legislature granting citizens the
right "to have Arms for their Defence, suitable to their
Conditions, and allowed by Law.™ See Kessler, 614 P.2d at

96.

There are, therefore, understandings regarding the meanings
of similar provisions, at least when the language of the
later provision was not inconsistent with the understand-
ings. That 1is, these provisions are placed within the
historical context unless the language in the particular
provisions was so clear that there was no need to resort to
the historical development of the 1dea.

The Kessler case as well as State v. Delgado, 692 P.2d 610
(Oregon 1984) present the problem. Oregon has a simple and
direct provision: "The people have the right to bear arms
for the defence [sic] of themselves, and the State, .. ."
[Art. 1, sec. 27, Oregon Const.] The two cases raise the
question of the limits of the understanding of what 1s meant
by "arms"™. The Kessler case was concerned with a "slugging

weapon™, a "billy".

The court noted that in the colonial and revolutionary war
era, weapons used by militiamen and in defense of the person
or the home were the same. The court noted that the histor-
ical analysis of the provision indicates that

the drafter intended "arms"™ to include the hand-carried
weapons commonly used by individuals for persor.aL



Senator Pat Rodey
Page 4
March 18, 1986

defense. The club 1is an effective, hand-carried weapon
which cannot logically be excluded from this term. We
hold that the defendant®s possession of a billy club iIn
his home 1is protected by Article 1, section 27, of the
Oregon Constitution. [614 P.2d at 100.]
|
The Delgado case presents the question of the possession of
a "switchblade"™ knife.

The appropriate inquiry in the case at bar i1s whether a
kind of weapon, as modified by its modern design and
function, 1is of the sort commonly used by individuals
for personal defense during either the revolutionary or
postrevolutionary era, or in 1859 when Oregon®"s consti-
tution was adopted. In particular, 1t must be
determined whether the drafters would have intended the
word "arms™ to include the switch-blade knife as a
weapon commonly used by individuals for self defense.
[692 P.2d at 612.]

The court agreed that i1f the law sought to prescribe pos-
session of the "jackknife™ or "mere pocketknives", the stat-
ute would be unconstitutional.

The only difference is the presence of the spring-
operated mechanism that opens the knife. We are uncon-
vinced by the state®s argument that the switch-blade 1is
so "substantially different from its historical
antecedent” (the jackknife) that 1t could not have been
within the contemplation of the constitutional

drafters. They must have been aware that technological
changes were occurring in weaponry as in tools generally.
[692 P.2d at 614.]

To a large extent, the language of the Oregon Constitution
is i1dentical in function to that contained within SJR 39
(apart from the "people”/"citizen” problem). It would,
therefore, be reasonable to expect them to be construed
similarly. The provisions of the Alaska Statutes now
prohibit possession of a switchblade.

AS 11.66.200(e)(1)(D).

It is fair to say that the reference in SJR 39 to "lawful”
uses may well be adequate to authorize legislative regu-
lation of an "unlawful™ use of arms. I note simply that a
constitutional provision granting the legislature the
authority to characterize uses as unlawful may authorize
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more r gulation than was intended, notwithstanding several
assurances 1in the commentary to the contrary.

I11. The Right to Keep and Bear Arms
The comments seem generally accurate.

IV. The Right Shall Not be Infringed by the State or a
Municipality

Much of what 1s suggested seems safe. I don"t believe that
much light i1s shed on the authority of a municipality under
SJR 39 by the phrase stating that a municipality "could only
enact legislation which was absolutely necessary and uniquelv
necessary"™ for the particular municipality; it does seenm

that this statement may be inconsistent with the suggestion
of a required "uniformity throughout the state."

v. Conclusions

The commentary concludes with some generalities that may be
accurate.

For my own part, 1 suspect that the Oregon legislature was
probably advised that its bills regulating the use of billys
and switchblades were within the ambit of possible legis-
lation. The Supreme Court of Oregon disagreed. The cases
point up the problems in predicting what a court will do 1in
iIts construction of similar constitutional provisions.

With regard to the "individual"/"collective”™ question, 1
suggest that an individual right may be recognized by lan-
guage granting the right to a "person"™ or an "individual™.

I suggest that the concept of the rignt of belonging to a
"citizen" Dbe abandoned as unnecessary and diversionary from
your more basic goals.

ITf 1 may be of further assistance, please advise.

RAB :mkr
m4/015



CONSTITUTIONAL AMENDMENTS FOR
THE RIGHT TO KEEP AND BEAR ARMS

"A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms, shall not be infringed."”

These words, from the Second Amendment of the Constitution of the United
States, have been used both in defense of, and as an argument against, the
individual American®s right to keep and bear arms.

Strengthening of a state®"s constitutional protection of the right to keep
and bear arms--or a first-statement of that right—is needed for the following
reasons:

First, although it was clearly intended by the framers of the 14th
Amendment that states would be precluded from infringing on the right to keep
and bear arms, the 2nd Amendment®"s protections have not yet been incorporated
by judges using the 14th Amendment. For the right to be protected from state
and local interference, the guarantee must be in the state constitution.

Second, despite the clear intentions of the authors of state
constitutions which include the right to keep and bear arms, some judges Tfeel
all to free to write their own views into the state constitution. Such judges
too frequently take the view that the protection was not of an individual
right (despite its listing among other personal rights) or is subject to
almost any regulation which does not prohibit possession of all kinds of
firearms by persons (even if the restriction is such that it is necessary to
take time, effort, money, and even hire a lawyer in order to exercise a
constitutionally recognized "right"); or judges just say times have changed,
and the framers wouldn®"t really want widespread gun ownership. In short, they
rewrite state constitutions according to their own ideologies, claiming that
people really want "gun control"™ and that the state constitution wouldn"t
include such protection of the right to keep and bear arms were it being
written today.

Thus, it is necessary to make it clear that people want the state
constitutions to clarify matters for judges and localities. It must be re-
emphasized that the right to keep and bear arms is an individual right (as
recognized by seven-eighths of the public—DMI *75 and "78), one which is
intended to restrict state and local interference with the ability of law-
abiding citizens to own and use firearms for protection of person and property
(as well as for the common defense) and for sporting purposes. As shown in
public opinion surveys and state referenda and initiatives, the right is
overwhelmingly by the people. The guarantees, their meaning, and their
contemporaneity must be made clear to local legislative bodies and to the

judiciary.

JUSTIFICATION



Thirty-nine states have constitutional amendments on the right to keep
and bear arms. Most recently, the states of New Hampshire and Nevada approved
of constitutional amendments which stressed an individual right to bear
arms. 3oth states" provisions were approved by over seventy percent of the
voters in those states during the 1982 election.

Senator Orrin Hatch®s Sub-Committee on the Constitution report, completed
;his past year, has documented the right to keep and bear arms as a major
individual right of American citizens. The Senate Sub-Committee, charged with
the responsibility of interpretating the Constitution for the Senate, stated
that; "The conclusion is thus inescapable that the history, concept, and
wording of the Second Amendment to the Constitution of the United States, as
well as its" interpretation by every major commentator and court in the first
half-century after its ratification, indicates that what is protected is an
individual right of a private citizen to own and carry firearms in a peaceful

manner."

Sone have argued that the Second Amendment applies only to the Federal
Government, and the states can adopt gun laws without worrying about it.

The Sub-Committee points out that the Bill of Rights was originally
intendec: to limit only federal actions. The Sub-Committee observed that the
three Stpreme Court decisions holding that the Second Amendment does not apply
to the states come from the last century when most of the rights found in the
Bill of Rights (including freedom of speech) were considered not to be
restrictions on the states.

The case continually cited by "gun control" advocates as the Supreme
Court®"s definitive ruling against the individual®s right to keep and bear arms
is U.S. v. Miller, 307 U.S. 174 (19397! In that case, the Supreme Court
-implicitly recognized that the rights guaranteed by the Second Amendment
protected all individuals and not merely those who are members of the militia.

In more recent years, state courts, like the Supreme Courts of Colorado
(City of Lakewood v. Pillow), Oregon (State v. Kessler), and Montana (State v.
Nickerson), and theCourts of Appeals in Indiana (Schubert v. DeBard),
Missouri (Taylor v. McNeal), and New Mexico (City of Las Vegas v. Moberg), in
interpretating state constitutional provisions similar to the Second
Amendment, have concluded that the right to keep arms guarantees the right to
keep and bear arms, such as pistols and revolvers, for self-defense.

In some cases, members of the legislature have expressed concern that the
absence of language providing for legislative regulation in a right to arms
amendment would preclude regulation of the right of arms.



Old and new cases have shown that reasonable regulation is permissible
although a state constitutional guarantee does not contain language
authorizing regulation of right.

Article 1l of the Arkansas Constitution guarantees: "The citizens of
this State shall have the right to keep and bear arms for their common
defense." Authority to regulate the right was upheld in Haile v. State. 38
Ark. 564, 567 (1882). Article 1 of the Alabama Constitution guarantees:

"That every citizen has a right to bear arms in defense of himself and the
state.” In Hyde v. Birmingham, 392 So. 2d 1225 (Ala. Crim. App. 1980), the
court stated~the right was subject to reasonable regulation. Article | of the

Oregon Constitution guarantees: "The people shall have the right to bear arms
for the defense of themselves, and the State, hut the Military shall be kept
in strict subordination to the civil power."™ The right to arms was held to be

subject to reasonable regulation in State v. Kessler. 614 P. 2d 94, 99 (Or.
1980).

The Sub-Committee i-oncluded that "given the legislative history of the
Civil Rights Acts, and the Fourteenth Amendment, ana the more expanded views
of incorporation which have become accepted in our own century, it is clear
that the right to keep and Dear arms was meant to be, and should be, protected
under the civil rights statutes and the Fourteentn Amenament against
infringement of officials acting under color of state law."
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DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - CSSJR 39 (Jud) am
Support
March 27, 1986
CSSJR 39(Jud) am - "Proposing an amendment to the Constitution of the

State of Alaska relating to the right of a citizen
to keep and bear arms."

The Department supports the concept of this resolution as the intent
does not abrogate existing laws related to firearms control and use, as
well as possible future weapon laws needed for the protection and safety
of the state populace.



