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The Honorable Jan Faiks
SJR4

that
does

that

CC:

January 29,

- Right to Keep and Bear Arms

We appreciate your consideration of our comments, and trvst
we can work together to accomplish your goals in a way that

not detrimentally affect our ability

we all agree should be against the law.

The Honorable
The Honorable
The Honorable
The Honorable

Respectfully submitted,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

Laurie H. Otto
Assistant Attorney General

Pat Rodey
Peter Goll
Max Gruenberg
Dave Donley

Grace Berg Schaible

Bob Evans

Page 38
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Alaska Association Chiefs of Police

MICHAEL L. DAUGHERTY. PRESIDENT &
4060 HEATH STREET, HOMER. ALASKA 99603

January 16, 1999 _
uH'AMiIWKf Vv 1l o |KY

COMMSSIONFR'S OFFICE

[,if.-"n A'uvn

N 17 19S9
Senator Jan Paiks, Chairman
Senate Judiciary Committee
PO Box V, Mail Stop 3100
Juneau, AK 9981 1

RE; SSJ R #4
Dear Senator Faiks:

The Alaska Association of Chiefs of Police in opposed to Senate
Joint Resolution <4 W are concerned that shifting the existing
constitutional collective right to Dbear arms to an undeniable,
uni nfri ngabl” individual right will place our existing weapon
laws in jeopardy. This amendment could ultimately extend an
individual constitutional guarantee to <convicted felons, the
mentally deranged or otherwise incompetent persons to poaaeaa
fi rearms.

The issues of concealed weapons and prohibited weapons has not

been adequately addressed. It is wvirtually impossible to
accurately predict how the courts will interpret the intent of
this amendment when these issues are raised, and we can rest
assured they will be. W simply do noc need more litigation in
this area.

By no means is our association an anti-gun group, but we believe
in and advocate responsible use, poosession, and ownership of
firearms. The existing law adequately protects the good eitiiens
of Alaska.

He request that thia position bo made part of the record in front
of your committee.

Res pectfully,
Michael L Daugherty
Presi dent

MLD/dla



ALASKA CHAPTER
NATIONAL ASSOCIATION OF
SOCIAL WORKERS

8923 Tsnu Dnvt
Juneau. Alaiiu 99301
(907) 789-709

Exccupvt Director
January 31, 1989 W.Uuta Dicfccli, ACSW

The Honorable Jan Folks, Chair

Senate Judiciary Committee

P.0. Box Y

Juneau,AK 99811 hi. SJR 4

Dear Senator Folks:

The Alaska Chanter of the National Association of Social Workers is oddoss! to Senate Joint
Resolution 4. We behove that to delete the provisions in tne existing constitution that give the
state the right to regulate the use ana possession of firearms woula create serious oroblems in a

state that already has such high rates of violent de3tns ana accidents which are caused by
firearms.

The National Association of Social Workers represents more than 300 professional social
workers throughout the state. Asagroup working daily with a wide range of social problems, we
urge you to consider the potential negative effects of this proposed Constitutional amendment.

Our organization is not opposed to the responsible use of firearms for hunting or sport.
However, we believe thnt it is in the best interests of all the citizens of Alaska that the state
retain the power to regulate the purchase and possession of weapons If this amendment were to
pass, the state could not prohibit convicted felons ana mentally oeranped individuals from
purchasing and possessing weapons.

We do not believe tnere is aneed to cnangs the existing provision in tne Ccnsititution. howe' er,
if S. J. R 4 isaor pteo.westrongivurge that vouaod a clause to tne amendment that will aliuw
the state to continue to regulate tne use of firearms, sucn as exceot tnat tms riant may oe
regulated oy state law or municipal ordinance”

Sincerely,

Alaska Chap‘rr
National Association of Social Workers

.BOARO Of DIRECTORS

PRESIDENT-TW O PAST-PRESIDENT-t»« SOUTHEASTERN REPRESENTATIVE-I**
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Nebraskans Vot.
For Firearm Right

state question to amend Nebraska's con-
Astitution to include the guaranteed right
to «e?a and bear arms gamed voter approval
by a margin 0165 to 35% Nebraska is the

43rd state to adopt such a measure. Sx
others have done so this decade.

The week before the vote, members of
Nebraska Sportsmens Rights Committee
(NSRO). headed by NRA Director Q. James
Carlson, and NRA officials toured the state,
speakmg to hunting and shooting clubs,
along with the tews media. As on previous
visits, the wa m reception told organizers
to expect the test on election d3y. Sut they

werent sure the strong support in the
western two-thirds of the state would carry
over into the east, especially in Omaha.

NSRCChairman Carlson said the question
earned m all 93 counties in the state. He
is not surprised by the firearns mandate
from citizens

The Nebraska vote means local ordi-
nances. nore restrictive than the state law
will be preenpted. [

Financial Supporters Of The Maryland Handgun Ban

xncftti gun prohibition groups. Maryland businesses and

political organizations put their financial muscle against
Haryiand firearrms owners who sought to overturn the Maryland
bancgun ban by referendummthe Noverrer election. According
to the Cctober 1988 filing to the Maryland State Administrative
Boaro of Hections, the “Gtizens for Eliminating Saturday
flight Specials." which opposed the private ownership of
karpguns in Maryland, listed the folloning businesses and
jrr.'ps as donors to their ant.-gun campaign:

1*4 Plastics. Inc.

Bdltinore 15500 @)
latncan Ambulance 1 Oggen

Service

Baltinore ($5.0® 00)
Iw*r.can Bark Statiorery Qo.

Badltinore <11.000001
krrcan Tradirg | Production Gom

Bdltinore 1S300030)

Aecr.cans lor Denocratic Adtion

washington, 0 C  ISICQ0)
Ummatic Rolls. Inc.

Baltinore iS2 500 001
bfermore Annual Conference

United Methodist Church

Beltinore 1S1.30000)
tatxnere Equitable Society

Beltinore (SS00000)
Utwore Cas | Hectric

Baltimore 1S15.000 00)
Ibtum t Resnick. PA. (law Of-

fices)

Anmnaoolis ($9.000 00)
htom Oerelopme.it Croup, Ik .

|  Curbia (S10000)
»cacay-Payre. Inc.
Baltinore 1S.00000
Clair Barnk ol Maryland
j Bdtimore 151000 00)
Calen s Clothiers
L  Cocieywille 152500)
Golonial limited Panntrs
i Bdltirore 15250 001
Cancord Associates. Inc.
3 BHlintie **00)
tw i Central Petroleum
Biitnreif >510 000 00)
Wtiaro limited Partrership
fown (S1 000 001
wydee Al @
Bltinore (5300 00)
" Autocues, Inc.
r  Bdtimore [SS€88)

SERVICE CONTRIBUTORS:

Baltimore s Child Magazine

Baltimore (5163 30)
Ed Early Printing Co.

Baltimore (5123 @O
Farrar Network

Baitmore .512:333)

National Coalition To Ban Handguns
Washington OC  ($4 37: 30)

FINANCIAL CONTRIBUTORS:

Eleanor t Franklin Roosevelt
Democratic Club

Borne S200 20)
Environmental Elements Corp.

Baltimore S100 00)
Equitable Bank National Assn

Baltimore 520 000 00)
Fairbrook Park Apartments

Baltimore .520000)
Fidelity | Deposit Co.

Baltimore S! 000 001
First National Bank ot Maryland

Baltimore :510.000 00)
Gensiar Slone Products Co.

Hunt Valley 5500000)

Croup Oental Service
Nortn Belhesda

Handgun Control. Inc.
Wasnmgion DC iSOO00000)

Hechtnger
landover

(S300 00)

(53.000 00)

Hillman Materials | Medical
Components. Inc.

Columbia 1S25000)
Hylton A Conzales

Baltimore ISAOOQO)
HIS Bakery. Inc

Bail.moie 152.500 00)
Inner City Realty Co I

Baltimore <5150 CO)
lonathan Melmck Auctioneers. Inc.

Bail.moie 51 00000)
Aamamlz. Uhllelder | Permiso

rues*.lie 55GOCO)
koren furniture. Inc

Baltimore '515 CO)
Ukem Ic»elry Co . Inc

Baltimore .550 CO)
Lindo* | Co.

Brinesdi <55000001
tirgenidder | Son. Inc Contrac-

tors

BjH.more (S5C0o00l

Laurel Racing Ass'n

laurel iSI0.CCO00)
laurel Sand | Gravel. Inc.

lauiei 155,033 CO)
legum Cherrolet-Nissan

Baltimore (Sl 300 @O
levan. Schimel. Richman | Beiman

Columo.a i SICO00)
Louis J. Grasmick Lumber Co. Inc.

Baltimore (51 030 CO)
Loyola Federal Savings L Loan

Baltimore m6] 333 30)
Macks | Macks. Inc.

Baltirr.re tSICCOCO)
Manekm Corp.

Baltimore (SICCOGO)
Mars Super Markets. Inc.

Baltimore (S2C000)
Maryland Cab Ass'n

Kensington 151 30000)
Maryland legislative Black Caucus

Landover 152.00000)
Maryland Slate Teachers Au'e

Baltimore (57 00000)
Meridian Healthcare. Inc.

Towson 151.250 00)
Meridian. Inc.

towson (53.750 00)
Micro Machining

Baltimore 1S5C000)
Noxeil Corp

Hunt valley i52023000)
Humber Ten Foundation. Inc

Baltimore <5530001
N Hess' Sons. Inc.

Baltimore (55C000)
Pcrtni Construction Inc.

Hageistown tSICCOCO)
PHP Healthcare Coip.

i'eijrdnj Va '5133030)
Pioneer C.ly Realty Co. |

Bail.moie iS150Col
Pioneer City Realty Co. 3

Baltimore iSjQ000)
Piper 1 Maibury

Baltimore >5503000)

The Commercial Relmery

Baltimore <578 75|
Producer's Video Corp.

Baltimore >51.026.50)
Winston Networn. Inc.

Baltimore 520 640 00)

Conation *a:e at .-eouest ol

the Mar. a*a

Transit A,::f<(y

Poor. Bowen, Barlett Kennedy

Baltimore .5100.00)
Prem | Oumier
Baltimore .550 00)

Quille-Crown Panting. PMC
Management MO. Inc.

Baltimore 5500 00)
Quille's Parking Co. Ho. 4

Baltimore .550000)
RCM | D

Baltimore 5250 00)
Redwood tower Associates

Baltimore .5100 CO)
Rilz Camera Centers. Inc.

Beltsvnle (55000)
Rummel. XJepper | Kahl Eng.

Baltimore tS1.00000)
R E Michel Co.. Inc.

Glen Scrrie >57.000 00)
Samuel Meisel | Co.. Inc.

Glen Buime (5100 00)
Schulman | Treem. PA

Baltimore 1510000)
Stone | Associates. Inc.

Baltimore (525000)
Sua Furniture. Inc.

foresivnie (525 00)
The Bank ot Baltimore

Saltimcie <55.000 00)
Thomas Barnes. Baines Construction

Annacci.s (52000)
Time Management Group

Baltimore 515 00000)
T Talbott | Ann Bond

Ruiton 15200 00)
United Methodist Mission

Baitircie 51 60000)
White Ridgeiy 1 Associates. Inc.

Tonson 152500)
W{Ming-lurner ContracU'g

Bailirqir j tJ 000 GO
Windsor House Apts. franklin

Park Apt. Co.

Baltimore 1530000)
Woman s Suburban OemocMUc Club

Bethtsoa (5500 00)
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STATE OF ALGC BeLN e jN:
1989 LEGISLATIVE SESSION PUBLISHDATE:  1/9/89
FISCAL NOTE

REQUEST:
Revision Dale: AgencyAfTecusl: Office of the Governor
Tille: Const. Ampndnp-if. - Right BRU : Division of Elections
To Keep and Bear Arms )
Sponsor: Donley Components :. "I Elections

RequestorPnnl py

EXPEND’TURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES

TRAVEL

CONTRACTUAL -0- -0- 2. -0- -0-
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING  -0- -0- 2.2%* -0- -0- -0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND -0 - -0 - 2.2%* -0 - -0 - -0 -
FEDERAL FUNDS

OTHER

TOTAL -n - L7.2- 2 2%

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  (Anach aseparate page if necessary)

* Costs included cover 2 to 3 pages in each Official Elections
Pamphlet, for printing and typesetting, and costs estimated to
cover computer program-ing requirements for vote (Continued)

Preparedby: Linda Edgeworth )
~ETectiuns ,, : Dm: .../11ly |jfy .

Approved by Commissioner: . Da*: 1112 117

Agency: _ Division of Elections /

Distnbution (by preparer):
Legisbtive Finance
Legisbtive Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)




CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HIR :

counting purposes. However, these costs are based on the
‘assumption that all* candidates and issues will fit on three
ballot cards, which is the norm. -1t should be noted,
however that' should- the- inclusion of this issue require a
4th ballot to be printed, the cost increase would have to be
calculated at’16 cents per Ballot x approximately 320,000
voters. The total cost of printing the additional ballot

card would be $51.2. .

—Under .these.circumstances the fiscal note would be;



BILL NO: DATE: 1A <1

SJR 4 January 30, 1989
TITLE: _ -
"eProposing an amendment.., CONTACT: Gayle A. Horetskl
relating to the right to Deputy Commissioner
keep and bear arms." 465-4322

If passed by the legislature, SJR 4 would place a proposed constitutional
amendment before the voters at the next general election. The resolution
contains an amendment to article I, section 19 of the state constitution,
relating to a citizen"s right to keep and bear arms.

The stated purpose of the proposed amendment Is twofold:

1D to establish that the right to keep and bear armsunder the state
constitution Is an Individual right, rather than a collective one;
and

2) to preclude local regulation of the possession orus* of firearms.
(At present, local regulations regarding firearms may differ from
state law.)

I am concerned that the present language of the amendment, If adopted by the
voters at the next election, might allow later constitutional challenge to
some existing state statutes. Present law, for example, prohibits a
convicted felon from possessing a concealable firearm, prohibits possession
of certain weapons such as bombs, hand grenades, silencers, and sawed-off
shotguns, prohibits possession of a firearm while Intoxicated, the discharge
of a firearm from, on, or across a highway, the carrying of a concealad
weapjn, possession of a loaded firearm on licensed premises, or possession
of a firearm by a minor without parental consent, (fei AS 11.61.200-
11.61.220.)

These statutes promote public safety by restricting the possession of
especially dangerous weapons or weapons carried In an especially dangerous
manner or place. If any of these laws were to be struck down by the courts
as violative of *ie amended language of article |1, section 19 of the
constitution, the ability of the state to regulate the possession of deadly
weapons could be seriously Impaired. This, In turn, could present a serious
threat to the safety of Innocent persons.

The Department of Public Safety sees no compelling need to change the
existing language In Alaska"s Constitution. The Department of Public Safety

therefore opposes SJR 4.

O . rrtL / f
Arthur Engl 1sh"l
Commlssloner



STEVE COWPER. GOVERNOR

DEPARTMENT OF PUBLIC SAFETY o SOX,
Sunenu. ALASKA Sail-iXD

phCNE 997).45-1jSS
COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT
office aoC'Ess jsc .VHirrE= :*

January 31, 1989

The Honorable Jan Faiks, Chair
Senate Judiciary Committee
"P. 0. Box V

Juneau, AK 99811 Re: Senate Joint
Resolution 4

Dear Senator Faiks:

I am writing on behalf of the Council on Domestic Violence and Sexual

Assault. The Council opposes Senate Joint Resolution 4. Of particular
concern is the lack of any language in S.J.R. 4 which explicitly preserves
the state"s right to regulate firearms. We strongly believe the state must
retain the right to regulate firearms. Recent incidents in Alaska and in

other states demonstrate that unlimited access to Ffirearms by everyone,
including the mentally unstable and convicted felons, can lead to tragedies
like the death last April of the woman in an insurance office in Anchorage,
and the more recent shootings of children on a school playground in
Stockton, California.

The mission of the Council 1is to provide for planning and coordination of

services to victims of domestic violence. We believe this proposed
resolution directly affects victims of domestic violence. In 1987, 31
murders occurred 1in Alaska. 36% of the victims in these murders were

either family members or in a boyfriend/girlfriend relationship.
Furthermore, firearms were used in 61% of the murders.

IT this proposed amendment is approved, we urge that it be amended to add a
phrase preserving che state®"s ability to reasonably regulate the possession
and use of firearms.

Sincerely,

Barbara Miklos
Executive Director



Nation

TIME/FEBRUARY 6. 1989

« COVER STORY

The Other
Arms Race

America s streets becomefree-fire zones
aspolice, criminals and terrified citizens
wield more and everdeadlier guns

BY GEORGEJ. CHURCH

hen Patrick Purdy sprayed
100 or so bullets from a rap-
id-fire assault rifle into a
crowd of children outside a

self with a pistol he set off a national
wave of horror. If tots playing innocently
in a schoolyard at recess are no longer
safe from heavily armed criminals and lu-
natics, who is? Many citizens concluded
(hat no one is, and some on the West

Lockton, Calif., elementary schegistiiéisolved to take action. Their solu-

IX five students and wounding 29 others
ad one teacher before dispatching him-

tion: to arm themselves for surv;val in a
world seemingly gone mad.

And so the Stockton massacre started
a new spiral in America's domestic arms
race. All last week California gun shops
were jammed with customers, sometimes
standing three or four deep at counters,
clamoring to buy an imitation AK-47 like

the one Purdy used or. failing that, some
other semiautomatic paramilitary weap-
on. (His gun was actually an AKS. a Chi-
nese-made semiautomatic version of the
fully automatic Soviet AK-47. though
many gun dealers and users cull both ver-
sions AK-47s.) At B& B Saks in North
Hollywood, owner Bob Kahn spent much
of Thursday frantically phoning suppliers
to replenish his sold-out stocks. "We re in
a frenzy," he said. Kahn assured custom-
ers that 50 AK-47 look-alikes would ar-
rive on Friday, but some buyers were in
no mood to wait. Jay Montoya, a Los An-
geles salesman who had already visited



three other stores in t futile attempt to
buy the Chinese-made weapon, finally
plunked down S341 and walked out with a
Ruger Mini-14. an American semiauto-
matic rifie with a smaller caliber. Sjid he:
"In case there’s an earthquake. I’'m going
to protect my house (from looters, pre-
sumably!. I know how to use this gun. and
I would."

In Castro Valley. Calif.. Dick Bash,
owner ofa store named Combat Arms, re-
ports that he is overwhelmed ty demand,
largely from gun fanciers who fear that
the Purdy massacre might at last prod leg-
islators into taking some serious steps to

control the sale ofguns. Says he: “There is
an arms race on. all right. People are
rushing to buy guns before the govern-
ment takes them away."

In all probability, however. Combat
Arms customers need not worry. The
Stockton slaughter has indeed prompted
talk in state legislatures and the halls of
Congress about cracking down on gun
sales, and a few actual proposals. Some
would ban the high-powered paramilitary
weapons that, foes say. have only one use:
to kill human beings. Others would insti-
tute a federally mandated waiting period,
generally 15 days, before a qualified buyer

TIME. FEBRUARY 6.1919

could pick up his gun. |Under the bewil-
dering mosaic of state laws now in effect,
waiting periods range from 30 days in
New York to zero in Virginia and Oregon.
where Purdy bought his rifled Such a
cooling-off period is thought necessary to
allow time for a thorough background
check that would disclose whether the
would-be buyer is a felon or mentally ill.
Such proposals have picked up powerful
new allies: police chiefs who once opposed
gun control but fear that their patrolmen
are being outgunned by crack-dealing
gangs and other criminals.

Yet there is little reason to believe

8.09 2]



ihat the new push for gun control will get
very far. Standing in the way, as always,
are two mighty forces; the stubborn belief
of many Americans that they have a mor-
al and constitutional right to own guns,
and the efforts of the 3 million-member
N ational Rifle Association to fin that be-
lief. The N.R.A. has lost none of its ability
to flood the offices of Congressmen and
state legislators with angry mail against
ibe mildest gun-control initiatives. True,
it lost a highly publicized referendum last
Call on a Maryland law that will in effect
ban cheap handguns, but that defeat was
offset by a little-noticed victory in Ne-
braska; voters changed the state constitu-
tion to make it more difficult for Nebras-
ka towns and counties to enact strict gun
legislation. On the federal level. NRA.
lobbying helped kill a rather weak plan
that would have imposed a seven-day
waiting period on buyers of handguns.
Gun-conlrol advocates can expect no
help from the Bush Administration. Quite
the contrary: the new President, a life
member ofthe N.R.A., has sweepingly as-
serted that ‘free men and women have
the right to own a gun to protect theu
home." His views echo those of his prede-
cessor. Ronald Reagan, who reiterated

22

his opposition to gun control even after he
was wounded by John W. Hinckley.
Hinckley useu a pistol he had acquired
from a Dallas pawnshop only four days
after his arrest in Nashville for attempt-
ing to board an airliner while concealing
three handgunsin a carry-on bag.

So the prospect is that the arms race
in the streets and suburbs will continue to
escalate, trapping growing numbers ofin-
nocent people in the cross fire. There were
examples just last week of people endan-
gered merely by being in the wrong place:
» In Watsonville, Calif, Ignacio Vasquez
Segura on Tuesday walked into a packing
shed on a mushroom farm where a former
girlfriend worked. She was not there, so
he asked for one of her friends. Raqucl
Guitcrrez, 24, shot her dead and blasted
away with a semiautomatic rifle, wound-
ing two co-workers. Segura fled in a sports
car and shot himself in the head as police
were closing in.

» In Bridgeport. Conn., the Rev. DelLen
McCrae. his wife Imogene and her son
Scott Bish were sleeping shortly after
midnight Wednesday when a fusillade of
gunfire tore through their house. They
huddled on the floor in Bish’s room until
the firing stopped: no one was hun. but

TIME. FEBRUARY 6.19*9

several bullets ripped through a living-
room couch on which McCrae’s daughter
would have slept that night had she not
called offa visit. Next day an anonymous
phone caller told Mrs. McCrae it had all
been a mistake: the barrage was intended
for a next-door neighbor.

The common element in these cases
and in shootings at a high school in
Washington and a car dealership in Nor-
folk. Va., was more than the threat to in-
nocent bystanders. All involved the use of
semiautomatic weapons. These fast-fir-
ing. powerful guns, capable of sending a
bullet through a concrete wall, were once
rare outside the military. But when the
U.S. normalized relations with China, im-
ports of Chinese weapons as well as other
goods became legal. Purchases of the
AK-47 copy soared from a mere 4 000 a
year as recently as 1985-86 to more than
40.000 last year There has also been a
leap in sales of the MAC-10, a relatively
cheap U S-manufactured semiautomatic:
the AR-15. a semiautomatic copy of the
US military’s M-16 infantry rifle: and a
semiautomatic version of the Israeli-
made Uzi.

A clandestine cottage industry has
grown up to convert these guns into full



automatics, which can fire long bursts
with a single pull of the trigger (a semi-
automatic. despite its rapid-fire capabili-
ty. requires a separate squeeze of the trig-
ger for each round). A skilled gunsmith
can accomplish the conversion for almost
all semiautomalics, and there is a consid-
erable demand for that service. Since 1934
federal law has made full automatics,
such as machine guns, difficult to buy for
anyone except police, the military and li-
censed collectors. A private purchaser has
to obtain both federal and state licenses
and undergo a rigorous federal back-
ground check.

Semiau'omalics have become the
weapon of choice for drug gangs looking
for more firepower .0 blast away any
threat to their giant profits, from police or
rival peddlers Law-enforcement officials
note that the rise of semiautomatic weap-
onry parallels almost exactly the virtual
takeover of parts of big cities by crack
dealers. ‘In considerably more than half
the crack arrests we make, we also seize
firearms—that is. good firearms." reports
Robert Slutman. head of the Drug En-
forcement Administration in New York
State. "The paranoia induced by the drug,
which most of the traffickers use them-

selves. makes them pick the best weapons
available for protecting themselves, and
they have the money for it."

he trigger-happy crack gangs
have pointed the way for other
criminals who once carried rela-
tively crude firearms or none.

the Fraternal Order of Police. A cop
armed with the six-shot .38-cal. service re-
volver that has been standard for decades
has little chance in a shootout with a crim-
inal wielding, say, a convened Colt AR-
15 capable of firing 900 rounds a minute:
if not hit in the first fusillade, the police-
man is likely to be shot while reloading,

"The old adage about burglars an®utasfthat fear, police departments across

thieves never being armed is completely
changed." says Dee Anderson, an Arling-
ton. Texas, patrolman. He reports that an
Uzi and a shotgun were recently used in
stickups ofa convenience store and a fasi-
food outlet in that north Texas city. Police
also note apprehensively a tendency
among all types of criminals not just 10
carry guns but to use them rather than
submit to arrest. Says Houston Police Of-
ficer Al Baker: "Just about everybody
committing a crime has a gun. Not cheap
Saturday-night specials, bui guns they can
count on. And they're willing 10 shoot it
out rather than go tojail."

In simple self-defense, law enforcers
are also turning to heavier and more so-
phisticated artillery, ratcheting up (he
arms r :e another notch. "The police are
definitely outgunned in (his country." as-
serts Dewey Stokes, national president of

TIME. FEBRUARY 6.1919

the country are discarding the old .38 for ;

semiautomatic weapons, and the DEA

started a year ago to rearm its agents with j

the Colt SMG. a submachine gun de-
signed by Coll Industries specifically for
the agency. It is small enough to fit ui.dcr
a coat, yet packs quite a wallop.

The final and most dismaying turn in
this cycle: responsible, law-abiding cm-
zens—afflicted by a lack of confidence in
the police, reading every morning and
watching on TV every night the stones
about shootouts endangering innocent by-
standers—start arming themselves in
case they have to join the battle It used to
be that the great majoniy of American
gun owners bought their weapons for
hunting or sport (target shooung. for in-
stance). But recent surveys show nearly
50*7 mentioning self-protection as their
primary reason Says Mark Warr. a soci*

J
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ologist at the University of Texas: “It’s a
giving up on the system. People have lost
confidence in the ability of local govern-
ment to control crime. There isa growing
feeling tl.-»t "We must do it ourselves." ”
Strikingly, it is oflen Jane rather than
John Q. Public who is the fiist-time gun

Running Guns up the Interstate

Nation

buyer these days. Guns have long been
viewed as a symbol of male sexual power
and arrogance, an atutudc captured by the
Beaties' song Happiness Isa Warm Gun.
Yetsurveys by Gallup for Smith & Wesson,
the gunmaker. show that the number of
women purchasing firearms increased J3rc

between 1983 and 1986. while the number
thinking of buying one quadrupled, to
nearly 2 million. Many of those plans have
undoubtedly turned into purchases, though
no updated figures are available.

The reason is that women feel espe-
cially vulnerable to violent crime—often
with good reason. Carol Kolen. a Chica-
go psychologist, was attacked several
years ago at the University of Illinois
Medical Center by two men. one carry-
ing a gun, she fought off a rape but was
severely beaten. Then, on a Saturday
morning last year, she was attacked
again as she approached her car parked
outside a neighborhood church. "After
that | said, Thai's it, no more.' | made
the decision then and there that my pro-
tection was in my own hands." Kolen
bought a gun and is going to indoor
shooting ranges to practice because she
realizes that “guns are dangerous. You
need to become comfortable with a gun
to use itin the right situation."”

Butitis notonly victims who are arm-
ing themselves. For many citizens of both
sexes the mere thought ofcrime arouses a
tenor great enough ic. overcome their
onetime revulsion toward firearms.
"Cathy,"” an executive secretary in Dan-
vers. Mass., says she once felt "absolute

he term gunrunning brings to mind images o f swift boats

landing rifles on shadowy and foreign shores. But the
gunrunning that plagues the US. these days is more a matter
ofillicit firearms stashed in vehicles rolling boldly up inter-
state highways. Federal law strictly limits the resale of weap-
ons. However, that has not stanched a flood of firepower that
travels from Southern states, where gunsare quickly and easi-
ly bought, to Northern ones, where sales are more lightly reg-
ulated. Firearms bought in gun shops in Florida, Texas and
Virginia—the three largest supply states—fetch top dollar
when sold on the black market to drug dealers, street gangs
and assorted thugs in Washington and New Y ork City.

"W ith the huge profits to be made, gunrunners are flood-
ing the market,” laments federal firearms agent Phil Choj-
oacld in Houston. “You take off one group, and another
springs up." In fact, the markup on black-market firearms is
not bad. A .357-cal. magnum that sells for $250 in a Dallas
gun shop will bring $700 on me streets of New York. Just
$300 will buy a semiautomatic in Florida, which can be sold
at the Northern end of the pipeline for $1,000 or more.

Drug dealers have been finding the gun trade a nice side
business. In the past two years Jamaican drug gang:., known as
“posses,” that run the crack hcuses in Dallas have moved some
1.200 Southern firearms to otherdrugdealers in the North. En-
terprising dope shippers can even arrange a "package deal” for
their wealthy Nonhem buyers: a stolen luxury car that has
drugs hidden in the door panels, with acache ofarms thrown in.

The driving force behind domestic arms smuggling is the
discrepancy among state laws. Northern states such as New
York and Massachusetts have wailing periods of several

weeks on gun purchases. That gives authorities time to check
buyers fora criminal record and makc3 it harder for miscre-
ants to get weapons. Not so in Texas or many parts of the
South, such as Florida, South Carolina and Virginia, where
customers need only show a driver’s license or other form of
identification that certifies them as state residents.

That kind of ID s easily forged by out-of-state buyers.
“People come into a gun shop with a Virginia driver's li-
cense, and the ink is barely dry,” laments George N. Metcalf,
Assistant US. Attorney in Richmond. “They buy halfa doz-
en guns with cash, get into a car with New York license
plates, and they are gone.' Some gunrunners prefer to hire
one or more “straw buyers,” local Southerners paid as little
as $100 for the use of their legitimate IDs to make thr pur-
chases. Through such means, gun smugglers often buy a doz-
en weapons or more at a time. Though gun dealers in some
stales are required to report multiple purchases, federal
agents say sellers do notalway ‘ooperate.

Stopping this clandestine rade is almost impossible for
agents of the Treasury Depar. ment's Bureau of Alcohol. To-
bacco and Firearms. The weaoons are transported by car a
truck, aboard trains or siaxhec in the cargo hold of interstate
buses and planes. Federal agi us even uncovered one ship-
ment sent by United Parcel ocrvice and labeled "sewing-
machine parts." Most ofthe lime they move unimpeded by the
kinds of inspections imposed on shipments from outside the
US. Until more uniformity can be established among state
gun laws, gun smuggling on the interstate! will remain a flour-
ishing trade. —jyotofcnflac**.
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fear" toward the guns her former husband
kept in their house. But word went around
her office building cf a rape at knifepoint

the parking lot. and a greater fear took
held "I thought about what happened,
and | know I'm no match for a knife.”
sa>s Cathy. "So | did a lot of thinking
aoout whether | really wanted to carry a
gun. Then 1did a lot of shopp' ig around
about what kind of gun | wanted." She
~ound up packing a snub-nosed Smith &
Wesson revolver in a shoulder holster un-
der her business suit. "I feel safer with my
gun." she says. "I feel safer walking out
ir.to the parking lot at ntjhl.”

Is she actually safer’ No definitive
answer can be given unless someone de-
vises a way to count crimes that are not
committed because the would-be perpe-
trators fear that the potential victims may
) armed. Some respectable authorities
t.unk the wide dispersion of guns among
ordinary citizens does help deter crime.
Sociologists James Wright and Peter Ros-
si conducted in-depth interviews over a
three-year period starting in 1982 with
more than 1.874 imprisoned felons.
Among their findings: 569c of the cons
agreed with the statement that "a crimi-
nal is not going to mess around with a vic-
tim he knows is armed with a gun." and
5/<'c believed that "most criminals are
more worried about meeting an armed
victim than they are about running into
the police." Fully 749c thought that "one
reason burglars avoid houses when people
are at home is that they fear being shot."”

ut the great bulk ofexpen opin-
ion is that owning a gun under-
mines rather than increases
safety: whatever deierrence of
burglars or rapists might occur is more
than offset by other factors. First come
the suicides: in 1986. 18.153 people shot
themselves to death. No one knows how
many might have lived if they had been
unable to pick up a gun and how many
might have merely chosen other means to
end their lives. But surely the presence of
a loaded gun in a bureau drawer must
have tempted many, particularly teens, to
yield to a black depression that might
have lifted had the means to carry' out the
dark wish not been so readily available.
Then come the accidental shootings,
many by klutzes who never bother to
team how to handle their weapons. More
heartbreaking are the frequent incidents
ofchildren picking up their parents' guns
and finding out in the most disastrous way
that they are not toys: for example, an
eight-year-old boy who shot his six-vear-
old sister dead last week in Fairfax, Va.
Then there are the quarrels between
spouses, between parents and children,
between neighbors and friends that sud-
denly turn lethal because one or both can
pick up a gun. Police commonly estimate
hat if a household gun is ever used at all.
it is six times as likely to be tired at a

STREET favorites

Assault weapons available over the counter

NAMt fost rAPACIFY MANUfAC I1jRtR  COWMINT
30-round maga-  Type 50 Soviet designed,
zine: 5,20 and producei. by the  adopted by
40 available; also  Chinese for U.S.  armed forces in

AK-47 75-round drums  import many nations

Civilian model ol
5-round the military's
magazine: 20 Colt Industnes.  M’16 used in

AR-15 ai.J 2i available  Hartford. Conn.  k  Nam

Models have
threaded bam
for attachment
of silencers and
36-round Intratec USA, barrel
TEC-9 magazine Miami, Fla. extensions

r Ruger
Mini-14

10- or 25-shot
magazines

member of the family or a friend as at an
intruder. (It is even more likely, says Dr.
Carl Bell, a Chicago psychiatrist who has
conducted research into crime and vic-
timization. that the gun will be stolen:
guns are prime targets for burglars be-
cause they can be easily and profitably
sold to other criminals.) And finally, in
the relatively rare shoot-outs between
householders and burg *rs that do occur,
it might easily be the burglar who proves
more skilled in handling his gun and the
householder who winds up in the morgue.

Adding all types of deaths together.
James Mercy and Vernon Houk. re-
searchers from the Atlanta-based Centers
for Disease Conir'i. point out that "dur-
ing 1984 and 1985. the last two years for
which data arc available, the number of
people who died of injuries inflicted by
firearms in the United States 162.897) ex-
ceeded the number of casualties during
the entire 8'/j-year Viet Nam conflict.”
Writing in the Nov. 10 issue of the Sew
Enxland Journal of Medicine. Mercy and
Houk judged that "injury from firearms is
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5-and 20-round
magazines

A light weapon
often favored

Sturm Ruger &
Co.. Southport.

Conn. hunters
Israel M ilit. ~y

Industnes. A compact
imported by version is
Action Arms. carried by the

Philadelphia, Pa.  Secret Service

a public-health problem whose toll is un-
acceptable.” Gunfire is. in fact, the elev-
enth most frequent cause of death in the
U.S. and sixth among people under 65.
Foryoung black men in the innercity. ho-
micide is the leading cause of death.

In the same issue of the journal, an-
other group of researchers presented evi-
dence that Ixx U.S. gun laws might be to
blame. The team, headed by emergency
room surgeon John Henry Sloan, studied
a pairofcities just 140 miles apart: Seattle
and Vancouver. The two cities had simi-
lar unemployment rates, household in-
comes. law-enforcement policies and
even favorite TV shows. Two differences:
in Canada, handgun ownership is tightly
restricted; in Washington State, guns are
more easily purchased And between 1980
and 1986 Seattle had 388 homicides, vs
204 in Vancouver The divergence in
murder rates cannot be fully explained by
different attitudes toward law-and-order.
The two cities had almost identical rob-
bery and burglary rates and even virtually
the same number of killings by non-gun
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methods, but gun homicides were rive
limes as common in Seattle. The research
team's scientifically understated conclu-
sion: "Our results suggest that a more re-
strictive approach to handgun control
may decrease national homicide rates."

That opinion is growing in th- ke
of the Stockton slaughter. In California.
Governor George Deukmejian and Los
Angeles Police Chief Dar>l Oates, long-
time fees of gun control, have lessened
their opposition—at least when it comes
to paramilitary weapons Deukmejian
now calls for a 15-day waiting penod for
the purchase cfassault nfles Gates would
apply the waiting penod to purcnases of
ail kinds of guns, and has called for an
outright ban on paramilitary weapons.
Says he: "We hase been too tolerant
There is no need for citizens to have high-
ly sophisticated mi. tary assault rifles de-
signed for the sole purpose of killing peo-
ple on the battlefield

But gun control still faces daunting
practical and philosophical objections.
Even some advocates think n isoversold.
Police officers tend to equate guns with
drugs; so long as the crack trade is not
significantly reduced, they think, the in-
ner-city shoot-outs will rage on and con-
tribute to the impression (not entirely
justified in light of slight overall declines
in the national crime rateiofa rising tide
of violent crime that has driven so many
peaceful citizens. arm themselves On
the practical side, writing a definition of
paramilitary weapons that would distin-
guish them from some types of semiauto-
matic hunting rules is noeasyjob

To be effective, any law regulating
semiautomatic assauit rules would have
to be federal It would make no sense to
ban such weapons in. sav. California, if
they could be legally purchased in neigh-
boring Arizona or Oregon But tens of
millions of Amencans—not to mention
the Bush Administration—resist the

—_ =

thought of giving Washington that much
power over citizens' lives.

Most important of all. affection for
guns runs deep in the American psyche,
as evidenced by the common estimate
that 50 million to 60 million US. house-
holds. about half the total, own at least
one gun. And many of those households
are convinced that gun ownership is an
inalienable right guaranteed by the Sec-
ond Amendment to the Constitution,
which reads. "A well-regulated militia,
being necessary to the security of a free
State, the right of the people to keep and
bear arms, shall not be infringed." Aciu-

What Should Be Done

Th# Fedtfil Government should
ban outright the Import or sale ol
paramilitary weapons to civilians.

A new federal law should replace

wildfy varying state and local gun
statutes and should require a buyer to
provide detailed background
information, on pain of a felony charge
for making false statements.

The law should require a two-
week waiting period to allow time
(or checking a buyer's background.

It should also require that private

transfers of guns be fomvallzed
by licensed gun dealers to maintain up-
to-date records oi actual ownership.

States should reqeire licensing ol

all gun owners and should create
data banks with information on everyone
with a firearm S0 that his or her record
can be investigated as easily as thatofa
licensed driver.
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ally, ii e wording is ambiguous: legai
scholars have been quarreling for decades
over whether it guarantees the right to
bear arms to citizens individually or col-
1 lectively—that is. as members of a "well-
regulated militia." The Supreme Court
has never ruled squarely on that issue ana
has not even faced it indirectly since the
1930s. Then it upheld a law canning
sawei jtf shotguns on me ground that
they would be of no use to a militia. seem-
ingly upholding the collective interpreta-
tion On the other hand, some writings of
the Founding Fathers indicate they be-
lieved an armed citizenry to be the ulti-
mate cneck against any tendency of their

own government to turn into an oppres-

sive tyranny, which wouid imply an indi-
vidual right to bear arms.

But in a society that subjects drivers
to more rigorous tests before they can op-
erate an automobile than it does gun pur-
chasers beiore they can buy a deadly fire-
arm. such logic has its limits. It surely
does not apply to semiautomatic assault
rifles, which are unsuitable fc either
t hunting or reasonable self-protection
[ Such siepsas banning paramilitary weap-

ons and instituting a uniform waitin. pe-
riod would not prevent hunters, target
shooters, gun collectors or even ordinary
citizens legitimately concerned with self-
defense from buying weapons. They
would merely make it a bit more dimeuli

In the piocess thev might begin loslovv. if
not stop, the domestic arms race and
avert the greatest Jangcr of all—that the
ever\-m.in-for*hini>elf atmosphere .’fan

aimed camp woul) erode the bonJs of
tiust that keep a society from slipping
into anjicav Gun control is no pjrucea.
but n micnt help forge a better society—
and if the L S cannot mane progress in
the wake of the Stockton massacre, when
can Itl — RtportodbyJonothon Booty/
Lot Angtltt. Chino Shonnoni Wot/tinglon ortO
Richord Woodbury/ O tlht
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AMENDMENT

By Spohnholz

Suggested Language for HIJR 7:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The
individual [A WELL-REGULATED MILITIA BEING NECESSARY TO THE
SECURITY IE A FREE STATE, THE] right [OF THE PEOPLE] to keep
and bear arms for lawful purposes shall not be denied or
infringed, except that the manner of keeping and bearing arms

may be regulated by law.
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""Judge Says Right To Bedr Arina Means Felons uan Have Guns (

"Ba2 <

NORTH PLATTE, Neb. (AP) _ The new nght-to-bear-arrna amendment 1in
Nebraskal* Constitution grants felons the same rights a* others to possess
firearms, Lincoln County District Judge Don Rowlands ruled.

Rowlands said in a legal opinion Monday the law banning felons from
possessing guns 1is unconst itutional in light of the new amendment.

His ruling was the second in the last few days to strike down
gun-possession laws in the wake of votersl passage iIn November of
Initiative 403, which was placed on the ballot by petition.

Last week, the 13th Judicial District’s other district judge, John
Murphy, ruled the statute that prohibits possession of a defaced firearm

also 1s unc-.institut ior.al because of the new language.
The rulings are the first iIn the state to address the implication of

the amendment. Other challenges over the wording are pending in Douglas
County, including one that maintains the amendment makes the death penalty

unconst itut ional.

The challenge that led to Rowlands” ruling was filed by attorney Kent
Florom on behalf of Larry Rush, who had been charged with being a felon in
possession of a firearm and being a habitual criminal.

After Rowlands dismissed the weapons charge, the habitual criminal
charge also was dismissed at County Attorney Kent Turnbull®s request.

Turnbull said both the Lincoln County cases will be appealed to the
Nebraska Supreme Court.

The language at issue iIn both cases is found in Article 1, Section 1
of the Constitution. As amended by the voters it now says:,,

>’All persons are by nature free and independent, and have certain
inherent and inalienable rights; among these are life, liberty, the pursuit
of happiness, and Jthe right to keep and bear arms for security or defense
of self, family, home, and others, and for lawful common defense, hunting,
recreational use, and all other lawful purposes, and such rights shall not
be denied or infringed by the state or any subdivision thereof.2’

Like his colleague Murphy, Rowlands said that courts can look only to
the specific language of the Constitution in inierprtcmg it. And like . -
Murphy, Rowlands looked to-a 1986 Nebraska Supreme Court case that upheld
the validity of Initiative 300.

In that case, the state’s high court wrote"that courts cannot ”’sit as
a superlegislature to judge the wisdom or desirability of legislative
policy determinations made iIn areas that neither affect fundamental rights
nor proceed along suspect lines.

>’Even more so,”* the Supreme Court said, ”’in a case involving the
people’s amendment to their Constitution, we make no attempt to judge the
wisdom or the desirability in enacting such amendments.””

Based on that reasoning, then, Rowlands wrote, his opinion on the
desirability of the right-to-bear-arms Qlanguage 1is *’entirely irrelevant.

>?’0ne may argue that the voters of the state of Nebraska were duped by
a special interest group from outside the state to pass an amendment to the
Nebraska Constitution which was unnecessary or imprecisely drafted,””’

Rowlands wrote.
>?Similarly, a logical person might argue that Initiative Measure No.

403 should have permitted the state of Nebraska to exercise reasonable
restrictions to prevent the possession ofi semiautomatic or automatic
assault rifles originally developed for combat; plastic handguns designed
to evade detection at airport security stations; other types of Tfirearms
which are unreasonably dangerous and without social utility in a civilized
society; or fTirearms by persons previously convicted of a felony.

>’Whatever the relative merits or demerits of those positions might
be,”” he continued, “’they must be considered matters of public policy more
properly left to debato -nd decision by the people of the state of Nebraska
and their elected representatives. ... |If the voters of thin state gre
dissatiofiud with their Constitution, they may modify the language at any
time in thoir solo and ahnMutu dincrotion. e»

In this specific case, Rowlands said, Rush was not charged with ysing
the firearm for any unlawful purpooo, but rather just a ~“status’’ gffenoe
of possession of a firearm with a barrel loss than 18 inches long.

>?1f the Nebraska Legislature panned a law after the adoption of
Initiative Measure No, 403 prohibiting the possession
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NO. CC972

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

STATE OF WEST VIRGINIA,

ex rel. CITY OF PRINCETON, PETITIONER,
V.
HAROLD L. BUCKNER, RESPONDENT.

CERTIFIED FROM THE CIRCUIT COURT
OF MERCER COUNTY, WEST VIRGINIA

BRIEF OF HAROLD L. BUCKNER

I. KIND OF PROCEEDING AND NATURE OF RULING BELOW

Respondent, Harold L. Buckner, a duly elected and serving magistrate of
Mercer County, West Virginia, refused to issue a warrant subsequent to the passage
of Article 3, Section 22 of the West Virginia Constitution (The Right to Bear Arms
Amendment). The petitioner sought a Writ of Mandamus in the Circuit Court of
Mercer County, West Virginia, to require Magistrate Buckner to issue the warrant.
The Circuit Court ruled that the constitutional provision did, in fact, void West
Virginia Code, Chapter 61, Article 7, Section 1 insofar as it dealt with the carrying
of firearms without a license. The Circuit Court directed the parties, with their

agreement, to certify the questions presented to the West Virginia 'upreme Court



of Appeals, which granted the State's petition to docket the certified question on

October 13, 1987.

H. THE CERTIFIED QUESTIONS

I. Is West Virginia Code, Chapter 61, Article 7, Section 1, constitutional in
light of the subsequent adoption of Article Ill, Section 22 of the Constitution of
West Virginia?
2. May the Legislature of the State of West Virginia by proper legislation

regulate the right of a person to keep and bear arms in the State of West Virginia?

ED. STATEMENT OF FACTS

On the 10th day of March, 1987, a city policeman in Princeton, Mercer County,
West Virginia, arrested the operator of a motor vehicle for the offense of driving
under the influence of alcohol. In a lawful search following that arrest the policeman
discovered a .22 caliber automatic pistol in the pocket of the driver and requested
the driver to produce a license for the same. The driver advised the city policeman
that he did not have a license to carry the pistol.

The city policeman obtained a warrant for driving under the influence, charging
the driver with that offense, and requested of the respondent magistrate that he
issue a warrant for carrying a dangerous and deadly weapon without a license to do
so. The respondent concluded that West Virginia Code, Chapter 61, Article 7, Section
I was in violation of Article Ill, Section 22 of the Constitution of West Virginia.

Johnston. Holroyd  The Circuit Court of Mercer County found that the filing of a formal written

a Gioson

ATTORNEYS AT LAY complaint for this offense would have been a futile act and that no formal complaint

1433 Main 5T*cct
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under oalh was necessary to properly bring the matter before the Circuit Court in
the proceedings therein pending.

After hearing on the matter before the Circuit Court, the Court made the
following findings of fact:

1. "The Court finds that in comparing West Virginia Code, Chapter 61, Article
7, Section 1, and in Article 3, Section 22 of the Constitution of Wen Virginia, that
the said statute appears to be in conflict with the constitutional ..sion."

2. "The Court, therefore, finds that Article 3, Section 22, of the Constitution
has voided that part of West Virginia Code, Chapter 61, Article 7, Section 1 dealing
with the carrying of firearms without a license. The Court finds tliai the Legislature
of the State of West Virginia may regulate in some fashion the right to keep and
bear arms under circumstances not in conflict with Article 3, Section 22 of the

Constitution of West Virginia."

The petitioner and respondent agreed to certify this matter to this Court.

ARGUMENT

A. THAT THE VOTERS WERE LED TO BELIEVE THAT THEIR PASSAGE

OF THE AMENDMENT WOULD NOT ABROGATE EXISTING STATUTORY

REGULATION OF DANGEROUS WEAPONS.

The State, in its brief, observes that "much of this argument was distilled from
a draft of James W. McNeely's comprehensive article entitled 'The Right of Who to
Bear What, When and Where—W.Va. Firearms Law v. The Right to Bear Arms
Amendmentl 90 W. Va. L. Rev. p. 1125 (1987)".

As pointed out in the amicus curiae brief of the National Rifle Association,
Mr. McNeely was a member of the Legislature which passed the constitutional
amendment in question, having been elected and duly serving as such from Mercer

County. As pointed out on page 5 of the amicus cunae brief, Delegate McNeely
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attempted to insert the word "lawful” by amendment on March 20, 1985, and that
amendment was subsequently stricken by the Legislature. Subsequently, on the next
day Delegate Thomas A. Knight, D-Kanawha, attempted to have the resolution returned
to second reading in order to make an amendment, subjecting the right to the "police
power" of the state. This attempt was defeated seventy-six to twenty-two in the
House of Delegates. The House of Delegates then voted ninety-one to seven to pass
the resolution.

On the Senate side, Senator Palumbo argued long and hard against the resolution
for the fear that it would strike down existing laws. See Appendix A-20 to the
imicus curiae brief.

A review of the various articles, which are attached to the amicus curiae
brief, as an appendix, indicates that newspapers and debates throughout the State
during the passage of the resolution and thereafter, fully and thoroughly expressed
the opinion of those who would oppose the resolution on the basis that it would
cancel existing gun-control laws.

The State, in its brief, concludes (page 8) that "it is clear that the Right to
Keep and Bear Bears Amendement to the West Virginia Constitution was not meant
to nullify existing laws." This conclusion is without factual support or logic. Had
the efforts of Delegate McNeely to add the word "lawful” and had the efforts of
Delegate Knight to make the amendment subject to the "police power" of the State,
or either of these efforts, been successful, then the argument of the Sta‘e might
bear some logic. The fact that both of these efforts were specifically turned down
by the Legislature indicates clearly that the Legislature had no such intent as stated
by the State. Had that been the clear intent of the Legislature in pass'ng the

resolution, it could have simply added language to that effect, or adopted one of

the amendments referred to.



The argument of the State in its brief, on puge six and seven, alleging that
the proponents repeatedly asserted "that the proposed amendment would have no
effect on existing gun laws; the express purpose of the amendment was simply to
prohibit municipalities from, at some point in the future, banning guns"”, is equally
illogical in light of West Virginia Code, Chapter 8, Article 12, Section 5A, which

very clearly provides that

"...neither a municipality nor the governing body of any municipality
shall have the power to Ilimit the right of any person to own any
revolver, pistol, rifle or shotgun, or any ammunition or ammunition
components to be used therewith nor to so regulate the keeping of
gunpowder so as to directly or indirectly prohibit the ownership of such

ammunition...."

This statute was passed by the Legislature in 1982 prior to the passage of the
resolution in question. That statute goes on to permit the municipalities to pass
ordinances relating to the arresting and conviction of persons for carrying about
their persons any revolver or other pistol, etc. It is interesting to note that this
section does not even require an exemption where the person has a license therefor.
Thus, with West Virginia Code, Chapter 8, Article 12, Section 5A in place, the
municipalities could not have passed any laws banning or possessing the listed firearms
in the future.

The basis of the argument of the State is that the proponents took the position
that the right to bear arms amendment did not change existing laws. The fact of
the matter is that the opponents of the amendment took the position that it would,
-in fact, change existing law and the Legislature refused, although j/i/en opportunity
to do so, to word the amendment in such a fashion so as to deal witn that question.

As pointed out by the undersigned in Respondent's Note of Argument heretofore
filed, the function of constitutional provisions as opposed to statutory provisions,

JOHN4Tn»j HOLRSYD
& Gibs, s was discussed by Judge Browning in State v. Brown, 157 S.E. 2d 580 (W. Vn. 1967),
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"At the outset it might be well to reiterate what this court has said
on several occasions...'The Legislature of this State, unlike the Congress
of the United States, under the Federal Constitution, does not depend
for its authority upon the express grant of legislative power. The

Federal Constitution is a grant of power; the State Constitution is a

restriction of power. The Constitution of the State is examined to

ascertain the restraints, if any, which the people have imposed upon

the Legislature, not to determine the powers they have conferred.'

If West Virginia Code, Chapter 61, Article 7, Section 1 is still effective, why
did we need Article Ill. Section 22 of the Constitution? If Article IIl, Section 22 of
the Constitution means anything, it has to mean that the people of the State wanted
to change the law in existence at the time and place restraints upon the Legislature.
Any other conclusion is illogical and would render the act of the Legislature and
the people in adopting the constitutional provision an exercise in futility.

The comparison by the State of the instant constitutional provision with the
federal constitutional provision as discussed in State v. Workman, 35 W.Va. 367, 14 SE
9 (1891) ignores the fact that the provisions now before the Court are substantially

different from the Second Amendment to the United States Constitution, which says

"A well regulated militia being necessary to the security of a free
state, the right of the people to keep and bear arms, shall not be

infringed."

The Federal Constitution refers to the "people” as a class, as compared to
the constitutional provision now before the court, which refers to "a person".

There is an obvious and clear inconsistent etween West Virginia Code,
Chapter 61, Article 7, Section I, and Arlicu ... ion 22 of the Constitution. It
is the duty, therefore, of this Court to apply the clear intention of the electorate
and hold the statute in question unconstitutional. This principal has been enunciated
by this court in unequivocable language:

"If a constitutional p'ovision is clear in its terms, and the intention of

the electorate is clearly embraced in the language of the provision

itself, this court must apply and not interpret the provision." State ex
rel Bagley v. Blankenship, 246 SE 2d 99 (W. Va. 1978).
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B. THAT THE RIGHT TO BEAR ARMS IS NOT UNLIMITED, AND IS
SUBJECT TO REASONABLE REGULATION BY THE LEGISLATURE TO
PROMOTE THE PUBLIC WELFARE.

1 THAT THE LEGISLATURE’S POLICE POWER PERMITS
REASONABLE REGULATION OF THE EXERCISE OF FUNDAMENTAL

CONSTITUTIONAL RIGHTS.

The Right to Bear Arms Amendment is, as observed by the State in its brief
on page nine, clear and unequivocable. It is conceded that the amendment would
by implication exclude the use of arms for purposes other than as stated in the
amendment. The Legislature may address those other purposes in a fashion not
inconsistent with the constitutional provision. Unfortunately, West Virginia Code,
Chapter 61, Article 7, Section 1 far exceeds the power of the Legislature to so
address the use of arms for purposes not set forth in the Right to Bear Arms
Amendment.

To argue that the licensing scheme satisfies the constitutional amendment is
to ignore reality. The licensing scheme in West Virginia now in place is found in
West Virginia Code, Chapter 61, Article 7, Section 2, and requires the applicant for
the license to publish a notice setting forth his name and occupation and the fact
that he will appear before the Circuit Court on a certain day and make application.
The section goe™ on to provide that the court "may4 grant the license. The applicant
must file a verified application showing (1) that he is a citizen of the Umteds States
of America; (2) that he has been a bona fide resident of the state for at least one
year and of the county for sixty days; (3) that he is over eighteen years of age, a
person of good moral character, of temperate habits, not addicted to intoxicants
nor controlled substance and that he has not been convicted of a felony or any
offense involving the use of a weapon in an unlawful manner, and that he is gainfully

employed in a lawful occupation and has been so engaged for a period of five years
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next preceding the date of his application; (4) the purpose or purposes for which
the applicant desires to carry a weapon, the necessity therefor, the counties in
which he desires to do so; (5) that he is qualified under minimum requirements for
the handling and firing of firearms as promulgated by the Department of Natural
Resources. The applicant, if he can convince the Circuit Court that he ought to have
a license under these provisions, is then required to pay $50.00 to the Sheriff and file
a bond with the Clerk of the Circuit Court in the penalty of $5,000.00. After all
of this is done and the fees paid, the license is issuea and the Clerk furnishes the
Superintendent of the Department of Public Safety a certified copy of the order.
How is it possible to read into the constitutional amendment that a person's
right to keep and bear arms can be so restricted? There is nothing m the constitutional
amendment which could restrict the right to citizens of the United States of America,
to a one-year residency of the state and a sixty day residency of the county. The
statute requires that the person be gainfully employed in a lawful occupation and
have been so engaged for a period of five years next preceding the date of his
application. This would eliminate retired persons, persons on disability, housewives,
persons in school and anyone else who has not been gainfully employed for a period
of five years. Is the State taking the position that these people are not "persons”
as contemplated by the constitutional amendment? Where in the constitutional
amendment does it authorize the Legislature to delegate to the Department of Natural
Resources the power to make rules and regulations for the handling and firing of
firearms? Where in the constitutional amendment does it say that a person is
restricted to a particular county or counties in which he may keep and bear arms?
Where in the Constitution does it say that the Circuit Court shall, in its exclusive

discretion, decide who can keep and bear arms and who can't keep and bear arms?
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This rather brief analysis of the licensing law should make it obvious that
the existing law, with regard tc the right to keep and bear arms for the reasons
set forth in the amendment, is clearly unconstitutional.

It is admitted that the Legislature's police power may encompass "reasonable”
restraints upon constitutionally granted rights, but the State herein is taking an
extremely unreasonable view of that right. By way of example, the right of free
speech as established by the Constitution does not extend to the right of a person
to yell fire in a crowded theater. But here, if the State's position is well taken,
the right of free speech could be restricted to persons who have a license to speak,
who have been residents of the state for more than a year, have been gainfully
employed for more than five years, and conform to the regulations set forth by some

bureauracy of state government. All other persons would not have the right of free

speech.

2. THAT LEGISLATURES FROM JURISDICTIONS WTH

CONSTITUTIONAL PROVISIONS SIMILAR TO WEST VIRGINIA'S

REGULATE CARRYING HANDGUNS.

The State here argues that many other states have similar constitutional
provisions and goes forward with statutory regulations concerning the same. While
this argument might be helpful, it is submitted that the same is an argument to the
wrong branch of government. This is a legislative matter. The question before this
court being narrowly limited to the constitutionality of West Virginia Code, Chapter
61, Article 7, Section 1, and the certified question as to whether or not the Legislature
may regulate in some fashion the right to keep and bear arms under circumstances
not in conflict with Article HI, Section 22 of the Constitution of West Virginia.

The State seems on pages 13 and 14 of its brief to be conceding that the

licensing requirements of West Virginia are oppressive, at least in the two instances

of the posting of a bond and that the person be employed for the five preceding



years, and concludes that they may be stricken without compromising legislative
intent. The undersigned does not find in the statute the usual provision that the
provisions therein are severable and that the statute would survive if any part of it
is found to be unconstitutional. However, the entire philosophy of the licensing
statute was passed without the benefit of the guidance of the Right to Bear Arms
Amendment. The undersigned does not concede, by any interpretation, that the
Legislature has the power to require a license based upon the other requirements
set forth in West Virginia Code, Chapter 61, Article 7, Section 2. The Circuit Court
still has, under the State's suggestion, the absolute right to grant or not grant the
license and the other provisions of the licensing statute are equally oppressive. A
person does not need a license to exercise the right of free speech. The Right to
Bear Arms Amendment does not provide for a license. The right is stated in clear
and unequivocable language, and is not subject to interpretation by applying conditions

and restrictions not contained therein.

3. THAT COURTS FROM JURISDICTIONS WITH SIMILAR
CONSTITUTIONAL PROVISIONS UPHOLD THE LEGISLATURE'S
POWER TO IMPOSE REASONABLE RESTRICTIONS ON HANDGUN

CARRYING VIA LICENSING.

Why does the State insist upon a license? Why can't we just accept the
constitutional amendment as it is written and in its clear language? What is the fear?

These questions seem to require some answer before this issue can be put in
perspective. For some unknown reason, governments in modern times seem tothink

that they can control people by requiring licenses for various aspects of life. The

population of West Virginia by an overwhelming majority passed Article Ill, Section
Johnston. Holroyd
Of Gioson 22 of the Constitution of West Virginia and didn't put the word licensein there
ArtcnsKTS At taw
1430 Main stmMccT anywhere. Why is it so hard for the State to accept the provisionsof that

PAinCCTCN. WV 24740

constitutional amendment as it is written?

-10-
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Perhaps the State feels that bud people will have weapons and hurt good
people. It probably shouldn't be a shock to the State to know that bad people
already huve weapons and arp already hurting good'people. Apparently the State
feels that if the constitutional amendment is allowed to stand in its clear language,
the bad people will have more guns and will hurt more good people. If this is their
thought, they don't live in the real world. The bad people have all the guns they
want. It is the good people, the people wiio respect and obey the law, who don't
want to go to the trouble of going to the Circuit Court to obtain a license, post a
bond, run an ad in the newspaper and prove all the requirements of the law, to
obtain "permission" to keep and bear arms; these are the people who don't have arms
in our state. Convicted felons are prohibited by federal law from possessing or
carrying firearms which have moved in interstate commerce (18 U.S.C.A. Section
922(g9), (1987 pocket part), which should alleviate the fear that these people will
lawfully have weapons.

The State's chart of licensing statute indicates that most states permit the
open bearing of arms without a license. The undersigned is informed by attorneys
for the National Rifle Association, appearing by amicus curiae, that the claim in
the chart, that Michigan requires a license to carry openly, is incorrect, citing
M.S.A., Section 28. 424, M.C.L. Section 750.227, which reads as follows:

"A person who shall carry a dagger, dirk, stiletto or other dangerous

weapon, except hunting knives adapted and carried as such, concealed

on or about his person, or whether concealed or otherwise in any vehicle

operated or occupied by him, except in his dwelling house or place of

business or on other land possessed by him; and a person who shall carry

a pistol concealed on or about his person, or, whether concealed or

otherwise, in a vehicle operated or occupied by him. except in his

dwelling house or place of business, or on other land possessed by him,
without a license to carry the pistol as provided by law, or if licensed,
carrying in a place or manner inconsistent with any restrictions upon

which such license, shall be guilty of a felony, punishable by

imprisonment in the state prison for not more than five years, or by a
fine of not more than $2,500.00."

-11-
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Further that'-Conneclicut and Indiana require a license to carry a pistol openly.
*However, a license is issued as a matter of right because of the right to bear arms.
Rabbitt v. Leonard, 36 Conn. Super. 108, 413 A. 2d 498 (1979; Schubert v. Debard,
73 Ind. Dec. 510, 398 N.E. 2d 1339) (Ct.App. 1980), and that it has even been held
that "not making (pistol license) applications available at the chief's office effectively
denied members of the community the opportunity to obtain a gun permit and bear
arms for their self defense”. Motley v. Kellogg, 78 Ind. Dec. 316, 409 N.E. 2d 1207,
1210 (Ct. App. 1980).

Further, according to counsel for the National Rifle Association, the State
has cited Utah Constitution erroneously, the same having been reworded to read as

follows:

"The individual right of the people to keep and bear arms for security

stiv.defense of self, family, others, property, or the state, as well as

for other lawful purposes, shall not be infringed; but nothing herein

shall prevent the legislature from defining the lawful use of arms.”

The up-to-date right to bear arms guarantees of the forty-two states may be
found in the Appendix to the amicus curiae brief on pages A-25 to A-29.

Since virtually every case relative to the position of the respondent herein
has been cited in the amicus curiae brief, the respondent adopts that brief and the
contents thereof herein.

Respectfully submitted.

HAROLD L. BUCKNER, Respondent, P.Q.

JOHNSTON, HOLROYD & GIBSON

-12-
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PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE NAVARRE

» P *

NAME: BILL LUHO
TITLE: 376-5199 WK
DORESS: POB 870368

CITY: WASILLA
phone: 376-6533
ILL NO:

ZIP: 99687

UBJECT: LOCAL AUTONOMY-ILLEGALIZE HOME BREWING???

ESSAGE: DEAR SIRS

PLEASE WORK TO REPEAL OR AMEND THE LAW WHICH MAKES HOME BREWING
I REALIZE AFTER TALKING TO MISTER LARSON’S

ILLEGAL IN THE STATE.
OFFICE. THAT THE

ADVISED THAT

INTENT WAS NOT TO

ILLEGALIZE IN THIS AREA AND WAS
I COULD PROBABLY CONTINUE. BUT THIS IS A HOBBY OF MINE THAT

I LIKE TO BRAG ABOUT ANO I LIKE TO BE LEGAL. WOULD APPRECIATE A REPLY.

POMIO: 19112057
DATE: 01/17/89
TIME: 11:20:57

IONAME: MAT-SU LIO

tOPIE3: REPRESENTATIVES REPRESENTATIVES SENATORS

UR SON MENARD KERTTULA
BARNES BOUCHER SZYMAHSKI
BOYER CATO BINKLEY
COLLINS COTTEN FAHRENKAMP
DAVIS. H. DONLEY FAIKS
ELLIS FOSTER HALFORD
FURNACE GOLL JFINES
HANLEY HOFFMAN PEARCE
KOPONEN MARTIN STURGULEWSK1
MILLER PETTYJOHN UEHLING
PHILLIPS SHARP ZHAROFF
S»ULTZ SWACKHAMHER

TAYLOR ULMER

ZAWACKI

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE NAVARRE aw

NAME: RICHARD ROSS
TITLE: CHIEF OF POLICE
ADDRESS: 107 S. WILLOW ST
CITY: KENAL. ALASKA
PHONE: 283-7079
BILL NO: HIJR 7
SUBJECT: RIGHT TO KEEP Aim BEAR ARMS
MESSAGE: REQUEST THAT YOUR COMMITTEE NOT MOVE THIS RESOLUTION UNTIL IT HAS RE
CEIVEO THOROUGH LEGAL REVIEW. THE CONCERN BEING THAT THE MINIMAL STATUATORY R
ULATION CURRENTLY PLACED ON FIREARMS POSSESSION (IE FELON IN POSSESSION!POSSES
ION ON LICENSED PREMISES! WHILE INTOXICATED! OF ILLEGAL WEAPONS! CONCEALED WEA
PONS) MAY BE JUDICALLY NULLIFIED IF ADOPTED.

ZIP: 99611

POHID: 13193839
DATE: 01/17/99
time: 19:30:39

LIONAME: SOLOOTNA LIO

COPIES: REPRESENTATIVE SENATOR

SWACKHAMHER FISCHER



.PUBLIC OPINION MESSAGE

DEAR: ?PESENT SUNO

#Eme - SHIRLEY WARNEE
TITLE: VICE PRESIDENT
50RESS: 7800 LOTUS DRIVE
CITY: ANCHORGE, ALASKA ZIP: 99502
PHONE: 786-8851 - -
JILL NO: SJR 15
SUBJECT: RIGHT TO KEEP AND BEAR ARHS
Message: THE APOA STRONGLY OPPOSES tills BILL. THE ALASKA CONSTITUTION AS IT
IS WRITTEN WORKS WELL FOR LAW ENFORCEMENT. THERE ARE SOME POTENTIAL
PROBLEMS WITH WHAT THE NRA WANT/. IF 1T WORKS FINE IT SHOULD BE LEFT ALONE.
PLEASE REMEMBER GUNS IN BARS®™ ANU-ON SCHOOLGROUNDS. KEEP IN MIND RHEA VEGA.

POHIO:  ———-

OATE: 05/03/88

TIME: 17:19:30
LIONAME: ANCHORAGE LIO

COPIES: REPRESENTATIVES

gsldenberg
BARNES
COTTEN
NAVARRE
TAYLOR =
ULMER

DEAR:

NAME:
TITLE:
ADDRESS:
= CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

- POMID:
" DATE:
TIME:
LIONAME :

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE SUND

ROBERTA ROGERS

7310 MARCH COURT 82

ANCHORAGE, ALASKA ZIP: 99509
333-9985 .

HB <398 m * -

MEMBERSHIP OF MEOICAIO RATE COMMISSION

I VOTE FOR YOU NOT TO TAKE CHIROPRACTIC OFF MEDICAID.

03172911
05/03/A8
17:29:11 <~
ANCHORAGE-LI0O

REPRESENTATIVES

BARNES
COTTEN. "
GRUENSERG
NAVARRE*
TAYLOR
ULMER



DEAR:

NAME!
TITLE:
ADDRESS:
CITY:
PHONE!
BILL NO:
SUBJECT:
MESSAGE:

PROPOSITIONS.
ON THE BALLOT.

TOO.

POMIO:
DATE:
TIME:

L IONAME:

COPIES:

= "PUBLIC: OPINION MESSAGE

REPRESENTATIVE SUND ,

JIM WEIONER-

PRES. ASSOC. FOR PROTECTTION OF PF

5979 CHEAN HOT SPRINGS ROAD

FAIRBANKS <* b .. ZIP: 99701
980-6366 . - .

SJR 25

USE OF INCOME FROM PERMANENT FUND
THIS ALSO PERTAINS.TO HJROB." LET US NOT FORGET THESE IMPORTANT BALL
URGE THAT THE CONCEPTS CUTLINED IN THESE RESOLUTIONS BE PLACED
HJR 98"S TEXT- SEEMS MOST REASONABLE, BUT SJR 25 IS ALL RIGHT
b . EOM-Fz

07091632
05/09/68
09:16:32
FAIRBANKS LI1O ,.

REPRESENTATIVES REPRESENTATIVES

ADAMS DARNES .
BOUCHER " BOYER "
BROUN > CATO
COLLINS “ COTTEN
OAVIDSON DAVIS™-" =m
DONLEY e ELLIS
FRANK -\ FURNACE =
GOLL b GRUENBERG
GRUSSENDORF. HANLEY
HERRMANN e * HOFFMAN I 4
HUDSON " * ”KQPONEN
LARSON . * MARTIN o
MENARO MILLER =
NAVARRE ""PEARCE-
PETTYJOHN ** PHILLIPS
POURCHOT RIEGER
SHULTZ .. SPRINGER =
SWACKHAMHER S“TAYLOR
ULMER WALLIS

ZAWACK1

DEAR:

NAME j
titl
ADDR&SS:

ITY:
PIHONE:
BILL NO:
SUBJECT:
MESSAGE :

NOT B&J.IEVE A CONSTITUTIONAL AMMENDMENT IS NECESSARY.
ARE ALREAOY WELL PROTECTEpOJNDER OUR PRESENT CONSTITUTION.
BE PASSEOSJtPREFER JiWKVERSION AS WRITTEN BY REP. ULMER’S COMMITTEE.

POMIO:
" DATE:
TIME:

L IONAME:

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE SUND

Suane®Jdlano
CHIE POLICE

BOX (2999

soldotnA -

262-9955 &

SJR 15 = .

RIGHT TO® KEEP AND BRAR ARMS

THE CHIEFS OF POLIOE HAVE NOT CHANGED THEIR POSITIONOH SJR15. WE D

THE RIGHTS OF ALASKANS

IF LEGISLATION W

ZIP: 99669

13092931
05/09/88 ~
09:29:31-
SOLDOTNA LIO

REPRESENTATIVES

BARNES =
COTTEN-
GRUENBERG *
NAVARRE«=
TAYLOR
ULMER =



Voters know NRA rhetoric from real dangers

NEW YORK - Is the Na-
tional Rifle Association slip-
ping? If the 1988 election re-
turns are a guide, this most
feared special interest in
American politics may be
shooting itself in the foot.

It's well known that the
NRA poured $6.1 million into
Maryland to overturn a state
law banning cheap, conceal-
able handguns. Voters never-
theless supported the legisla-
tion by a wide margin, as the
NRA suffered its first defeat
in a statewide referendum on
gun control.

It's not so well known that
every U.S. senator targeted
by the NRA won re-election
anyway. Among them was
Howard Metzenbaum, D-
Ohio, a persistent advocate of
gun control who has been as
persistently denounced by the
gun lobby ("our biggest foe,”
declared Wayne LaPierre,
chairman of the NRA Politi-
cal Victory Fund).

Metzenbaum was the Sen-

ate sponsor of the Brady
amendment. Named for
James Brady, the former

press secretary wounded in

the attempt on President
Reagan’s life, the amendment
called for a seven-day waiting
period during which police
could determine whether any-
one trying to buy a handgun
had a felony record.

Despite the organization’s
efforts to defeat Metzenbaum
— he estimates that they
spent "hundreds of thou-
sands" against him in Ohio —
he was re-elected by 602,000
votes.

Metzenbaum thinks his tri-
umph over the NRA will im-
prove chances for the Brady
amendment in the next Con-
gress.

The Maryland referendum
defeat also should lessen leg-
islators’ fears of the NRA’s
ability to retaliate, since it
happened on the congressio-
nal doorstep and was heavily
covered by Washington press
and television. The gun lobby
put up $6.1 million of the
total of $6.6 million spent in
opposition to the state’s hand-
gun law.

Supporters of the handgun
law spent only $752,107 to
win by 58 to 42 percent. With

tom wicker

in the nation

Gov. Schaefer and most Mary-
land law enforcement offi-
cials on their side, they suc-
ceeded in convincing voters
that the law did not threaten
legitimate sportsmen and gun
owners, but would be effec-
tive in banning sales of cheap
weapons useful only to crimi-
nals.

These blows to the NRA in
the 1988 elections were bal-
anced, if at all, only by a
Nebraska vote to amend the
state Constitution to guaran-
tee the right to bear arms.
Bush’s election also may be a
boost for the NRA, since he
has opposed the waiting peri-
od and other gun control leg-

islation.

None of this necessarily
means that the NRA will not
remain a powerful opponent
of legislation and candidates
that appear to threaten the
millions of non-criminal
Americans who legitimately
own and want to keep gunsJ
In all but a few states, they
form a powerful voting bloc
easily aroused against any-
thing they think would de-'
prive them of, or restrict their
ability to possess, weapons'
they regard as theirs by right.

The 1988 election returns
suggest, however, that such
gun owners may be making,
shaiper distinctions between
real threats to their perceived
interests, and such reason-,
able, law-enhancing steps as,
the Seven-day waiting period
(already in effect in 22 states)!
and Maryland’s ban on cheap,j
concealable handguns.

If that’s so, the NRA will!
have to rethink its traditional;
cry-wolf tactics.

O Tom Wicker It a New York
TImaa columnist.
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In tho 1986 congressional elections, not a single
Incumbent targeted for defeat by the NRA lost his or her seat.

LaPlorre: “It"s very tough to defeat Incumbents In
Congress these days. Most members of Congress who vote for gun
control are 1n safe districts and nobody"s going to beat them.
There are few competitive districts loft where the gun Issue
Is the (major) Issue."

In recent congressional battles and numerous state gun
control fights, tho NRA and the organized police groups have
clashed bitterly. This has given state lawmakers and members
of Congress a political escape hatch, allowing them to oppose
the NRA by supporting their local police.

"I don"t see their relationship with police as ever bBlng
vary good again,” says Jerald Vaughn, executive director of
the International Association of Chiefs of Police.

LaPlerre says he held meetings recently with "three or

four* members of Congress, "people who we felt were confused”
over the early version of the plastic gun bill. "They"re still
friends of the NRA.™

LaPlerro®s view of his meeting with Exon: "l view It as
Informational. Ifinformation Is fence-mending, and
fence-mending Is Information, I guess you could Interchange
them."

Vaughn says of the NRA, "They are by no means out of the
picture, but there are signs their stranglehold on this
administration and Congress Is starting to loosen a bit.
There"s a growing recognition In law enforcement the NRA Is an
organization out of control. But politically, they"re a savvy
organization. They make sure they"re never In a position of
having to admit defeat."

N.T. "Pete" Shields, chairman of Handgun Control Inc..
says the entry of lew enforcement groups Into the fray has
been cruclal.

"The NRA used to call us bleeding-heart communists, soft
on criminals,”™ Shields says. “"Now, whole [law enforcement
community the guys on the firing line on the street Is behind
It (the fight to control guns). It"s not credible to think of
those people as bleeding-heart, liberal communists."

0407539
SECTION: General news
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The shooting of three Miami policeman In a month, along with
a skyrocketing murder rate, had authorities here demanding a
change In Florida®s liberal gun law Thursday, and the state
Legislature appears to be responding.

Only hours after Miami motorcyclo patrolman dames Hayden
was wounded twice with an automatic pistol during a routine
traffic stop, a state House criminal justice subcommittee
voted 4-3 Thursday to recommend an amendment to the state
constitution to require a seven-day coollng-off period for gun
buyers.

On Wednesday, the full Senate had approved another bill
that tightened up gun law loopholes allowing some convicted
criminals to got concealed weapons permits.

The current relaxed gun law. approved last year over the
protests of urban police agenclos, a1 but eliminated
cooling-off periods, banned local gun control ordinances and
allowed most Floridians to carry a concealed weapon.

Opponents, Including Mlaml-area police and city officials,
say 1t encourages a Wild West atmosphere they blame for a
surge In violence.

eYou llberrlize gun laws and people feel they are at
liberty to go out and shoot each other and shoot policemen,"
an angry Miami police Sgt. David Rivero said Thursday. "We"re
headed the wrong way."

Miami had an 18 percent Increase In gun-related crimes
between October and March, compared with the same period
before the lawwas passed. And ominously, gun theft., were up
30 percent, said Rivero.

The murder rate In Dade County, after having dropped last
year, has soared again, hitting the 100 mark In April four

months ahead of the 19J7 rate.

"We"re going to have to sea a lot more people killed and
maybe a lot more policemen killed before the Legislature makes
a change,"™ said Metro-Dada police spokesman A) Hldalgo-Gato.

Miami Mayor Xavier Suarez on Thursday called for a new law
or a state constitutional amendment giving local communities
the right to regulate guns.

-We need extensive background checks and a cooling-off
period,” said Suarez. Under the current state law, counties
can Impose a limited two-day cooHng-off period, but police
say It"s so vague that It"s meaningless.

Wednesday night"s wounding of Hayden, who was listed in
stable condition Thursday, occurred In the same neighborhood
(cont. next page)
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ALASKA PEACE OFFICERS ASSOCIATION

. Stale APOAOTFice = P.O0. Box340106 = Anchorage, AX99524-0106 = (907)786-1807

eFebruary 15, 1988 ‘

The Honorable Fran Ulmer
Chair, State Affairs Ctmuittee
Alaska State Legislature

P. 0. Box V

Juneau,. AK 99811

. * I 0
*Deai- Fran: . .-

I am writing concerning Senate Joint Resolution 15 which proposes
an amendment to the Constitution of the State of Alaska. ‘'Hie
resolution has been referred to the House State A ffairs Cbnmittee.

On January 14, 1988, the Alaska Peace Officers Association Board
of Directors formally received the proposed resolution. At the
conclusion of the review a motion was unanimously passed opposing
Senate Joint Resolution 15...

Our concern with this amer-iinent change is that the door oould be.
conceivably left open to eliminate other- laws currently cn the
bocks. laws such as felon in possession of a handgun, possession
of weapons by intoxicated persons, carrying ooncealed weapons,
etc.- We feel these are fair and justifiable laws that are
obviously needed..

As you-are {probably aware,'-a majority of our r.ertbers are gunv
enthusiast. We are engaged in many activities, such as hunting,
target shooting, trap shooting and almost any sporting, activity
relating to guns and weapons. We do not feel our current
constitution prohibits or dampens any legitimate activity in
relation to these activities.

Therefore, if the machine is not broken, why fix it. We do not
feel the current constitution infringes upon any person or group,
the right to bear arms. It does, however, allow the state to
control the possession of weapons by certain people such as
felons and people under the influence. It also allows the state
to control pertain classes of weapons, such as bombs, silencers,
sawed-off shotguns, switchblade knives and the like.
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If you have any further questions, please contact me.

Sincerely, ;

Ed Kalwara

State President

Alaska Peace Officers Association
2760 Sherwood Lane

Juneau, AK 99801

789-2165 (work)

789-0036 (home)

cc: Governors Criminal Justice Working Group
John Sund, Chair, House Judiciary Committee
All Members of the House State Affairs Committee
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CITY OF SEWARD
- Police (907) 224-3338

P.O. BOX Ib*
SEWARD, ALASKA 99664  Harbor (907) 224-3138
« Fire (907) 224-3445

» Telecopier (907) 224-3248

April 14, 1988

The Honorable John Sund, Chairman, Judiciary Committee
House of Representatives

P.O. Box V, Mail Stop 3100

Juneau, Alaska 99811

Dear Sir:

I am writing to express my opinion on Senate Joint Resolution No. 15.

I feel that the bill is unnecessary, because the rights of the
individual are already addressed in the constitution.

But more importantly, it would appear that this bill is an effort to
extend those rights by muddying the water. I am sure that the intent

is not to allow those individuals who would use weapons criminally more
freedom. However, there is the distinct possibility that this would be
a spin off effect of the passage of this resolution.

Surely it is apparent that .legislative direction, which many times
affects public attitudes, must remain in an area of restraint when it
comes to the use of weapons that may easily be turned against the

public. Our personal freedoms <currently are not being infringed.
Telling the public that their rights extend past the current level will
only cause trouble for all .'of .us-.

How many of the public .will read this tomean that Saturday night
specials, automatic weapons, andothers are okay to own and wuse? |
doubt that many of the citizens of this State will. However, those who
do see fit to break the laws and endanger the lives of others will use

this to their advantage.

I ask that you take these matters into consideration as you deliberate
on the passage of this resolution.

Sincerely, N V'l =

Louis A. 'Bencardino
\Ohief of Police
Seward Police Department

LAB/dra °



Municipality POUCH 6650

ANCHORAGE. ALASKA 99502-0650

Of (907) 264-4545
AnChorage TONY KNOWLES,
MAYOR

OFFICE OF THc MUNICIPAL ATTORNEY

May 6# 1986

Members of the House judiciary Committee

Res SJR 39

The Municipality does not oppose a constitutional amendment that
redefines the "right to bear arms” as a personal right vested in
each citizen of the state. We are very concerned however with
the way in which the measure is now drafted. Our concerns are
based on the fact that the present language, quite arguably,
would not permit the state .or a municipality to regulate either
the type of arms possessed or the manner and circumstances of

possession.

While the version passed by the Senate clearly allows regulation
of the wuse of arms, many existing laws do not relate to the
simple use of a weapon, but rather to its function and to the
manner and circumstances in which it is possessed, public safety
concerns demand that the state legislature and local assemblies
be permitted to ban certain types of arms 3uch as bombs, hand
grenades, machine guns, silencers, sawed-off shotguns and bullets
designed to pierce protective devices worn by law enforcement
officials. We believe likewise that the constitution should per-
mit the Legislature to bar the possession of arms by certain
classes of convicted criminals, intoxicated or mentally disturbed
persons. Finally we feel it is essential to control the cir-
cumstances in which otherwise lawful weapons are possessed by
limiting the <carrying of concealed weapons, the possession of
loaded firearms on licensed premises, the possession of a firearm
by a minor without parental consent, et cetera. We reiterate the
position taken by Attorney General Harold Brown in his March 26,
1986 letter regarding SJR 39:

These statutes (that would be invalidated by
SJR 39) serve an important public safety func-
tion by carefully regulating the possession of
especially dangerous weapons or weapons



May 6/ 1986
Page 2

carried in an especially dangerous manner or
place. If the legislature does not intend to
render these statutes wunenforceable, nor to
foreclose a future legislature from adopting
similar provisions (prohibiting possession of
loaded firearms in a church or on school
grounds for example), then the legislatures
intent to continue to allow a reasonable regu-
lation by law should be made clear.

The clarity of intent referred to by the Attorney General must be
embodied in the measure itself. Otherwise both State and
Municipal prosecutors will face a flurry of legal challenges by
those charged with weapons-related offenses.

In conclusion, we urge that if the committee does not intend to
invalidate existing statutes and ordinances regulating the type
of arms that may be possessed, and the ~circumstances of
possession, then it must embody this intent clearly within the
amendment that is offered to the voters for ratification.

Anchorage Police Department



MuniCipaIS POUCH 6-G50

ANCHORAGE. ALASKA 99502-0650
(907) 264-45*15

An Cho ra TONY KNOWLES.

MAYOn

office of the municipal attorney

February 25, 1986

TO: Members of the Senate Judiciary Committee
Re: Senate Joint Resolution No. 39

The proposed amendment to Article 1, Section 19 of the State
Constitution set forth in Senate Joint Resolution No. 39 could,
in its original form, preclude the regulation of conduct which
has traditionally been considered to be criminal. Of particular
concern is the <clause Dbeginning on line 15 which specifies
"...personal defense and for the defense of family, property,,,".
This provision could be read to invalidate all existing state and
municipal laws governing the use of firearms for self-defense and
the defense of property. Historically, the right to use firearms
to protect self, family, and property has been curtailed. The
amendment in its present form would cast doubt on the viability
of continued regulation of such items.

The amendment, in its present form, would also have the likely
affect of nullifying state and municipalities laws regulating the
possession of firearms. This is because of the deletion of pro-
visions referencing a "well regulated militia." Historically,
the courts have interpreted that phrase as creating not a per-
sonal right to bear arms, but rather a right of the state to
maintain a militia. The deletion of that phrase would cast doubt
on the validity of all previous court decisions pertaining to the
interpretation of section 19, and a similar provision of the
Federal Constitution. With the deletion of that body of law, the
phrase "shall not be infringed” would take on a whole new
meaning. Thus, the state and local governments could lose the
ability to regulate such activities as the carrying of concealed
weapons and tho obliteration of serial numbers on firearms.

Tho provision could easily be amended so as to affirm the right
of the individual to own and possess firearms (as opposed to the
right of the state to maintain a militia) without precluding tho
Legislature’s ability to prescribe certain conduct with respect
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to the use and possession of deadly weapons. First, | would pro-
pose a change to line 15 whereby the term "personal” would be
replaced by "lawful” and the phrase "and for the defense” be
replaced by the phrase "of self". In addition, line 17 should bo

changed by adding language after the term "city" which would read
"...except that the manner in which arms are possessod may be
subject to reasonable regulations designed to protect the public
safety".

In addition, if the Committee's intent is merely to establish a
personal right to the ownership and possession of firearms and
not to overturn existing laws governing the use of firearms, then
such intent should be plainly set forth in a permanent report
that will serve in the future to guide the courts. Furthermore,
if the additional language | have suggested is added to the
amendment, the Committee report should clarify the Committee's
intent by specifying that the ability of state and local govern-
ment to impose reasonable regulations on the possession of
firoarms would include laws curtailing the possession of con-
cealed weapons or weapons that have altered identification marks,
but would not include the right of the state or local government
to enact an outright ban on the ownership or possession of arms.

Very truly yours,

DEPARTMENT OF LAW

Jerry Wertzbaugher
Municipal Attorney

JWjgml
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March 26,. 1986 Vel

M ARGg4 J9S6

The Honorable Vic Fischer - ,OtLu*
Alaska State Legislature ‘ on
P.O, B?x V . - -

Juneau, Alaska 99811 & e _

Rei S.J.R. 39
Dear Senator Fischer:

You havo asked for tha Department of Law®"s comments
upon the current language of S.J.R. 39, a resolution proposing
an amendment to Article 1, sec. 19 of the atate constitution,
relating to a citizen®s right to keep and bear arms. As |1
understand 1t, S.J.R. 39, as amsnded on .the Senate floor
yaatorday, provides that art. I, sec. <19 of the Alaska
Constitution will be amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARKS. The

[A WELL-REGULATED MILITIA BEING® NECESSARY TO THE~

8ECURITY OF A FREE STATE, THE] right of aach

citizen of the state |[THE PEOPLE) to kaap and
bear arms for Qlawful defenea of <*I£, Tamily,
property, anT the state and f£or lawful hunting,
recreation, and other lawful purposes, shall not

be i1nfringed by a state or by a borough or city

of the state.

We are concerned® that tho * language presantly
contaitned 1n S.J.R 39 might allow 1atar constitutional
challenge to some existing stata statutes. Present law, for
example, prohibits a convicted felon from possessing a
concaalable firearm, prohibits possession of oartain weapons
such as bombs, hand grenades, siloncers, and savad-off shot
guns, prohibits possession Of a firearm while iIntoxicated, or
the discharge of a firoarm from, on, or across a highway, tha
carrying of a concealed weapon, possession of a loaded firearm
on licensed promises, or possession of a firearm by a minor
Wlthout parental consent. (See. AS 11.61.200- 220 )

i These statutes serve* an importaqt public. égfety
function by carefully regulating the possession of especially

dangerous weapons or weapons carried In. an especially dangerous
oner or place. If the legislature does not intend to’render
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thuac :6%a,tutoA limenforueoblo;hop _fcr&clbaav a> i foWo ==
\lpgieiafcuro =from _"~optingejimi_UFfr; vpxyis"ions.."*prohibiting %
poeoessioh of loaded fireatfma. in.-a chufch or6n sdhddl gtbundft;
for example), .than the legislature™s -intfcht .to continue- f *
allow reasonable-regulation by Blaw -should .be ;mM\ade clear. Tho .
possibility that tho language proposed in S.J.R. 39 bguld bp
interpreted as invalidating some portions of Alaska®"s present
ecriminal coda is a real one.” S*e, for example,.state, v. =
-Kessler, 614. P.2d 94 (Ore. 1980), and State" v. Dalcrado. 692 ~
K 2d 610 (Ora. 1984). . * . . " “ — -

* Wa believe that, any- possible -.ambiguity®™ dwl*t). be.
eliminated by the additionat the end of the current language/
of the phrase "except that the manner of keeping and bearing
arms may be regulated by law.m This suggested language is
baaed upon similar provisions iIn the constitutions of several
Other states, including Florida (art. 1/ sea. 8), Georgia (art.
I, sec. 1), and Utah (art. 1/ sea. 6). The addition of this
clause would make 1t clear that, although a citizen®s basic
right to keep and bear arms may not bo iInfringed, reasonable
and appropriate regulation of the manner iIn which arms are kept
or borne (i.e., possession by Tfelons, by minora, iIn a bar,
while i1ntoxicated, etc.) iIs not an infringement on an
individual®s constitutional right. Mr. Rupe Andrews, Alaska
Field Representative for the National Riflo Association, has
indicated that his organization would not object to the
inclusion of this Additional Qlanguage in S.J.R. 39. Z alto
suggest that you consider retaining the language in tha present
constitutional provision ""the people,” rather than Chango it to
"each citizen of the state.” State constitutional provisions
have traditionally recognized tho ooual rights of all residents
Of the state, regardless of the resident"s national origin.

A carefully drafted amendment would minimise the
possibility that, should tho proposed constitutional amendment
be adopted®, *a criminal defendant would later be able to argua
that a criminal weapons misconduct statute iIs unconstitutional
because 1t violates his right to keep and bear arms underart.
It sue. 19of the state constitution.

Attorney General



Bill Sheffield, Governor
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DEPARTMENT OF LAW

POUCH K - STATE CAPITOL
JUNEAU. ALASKA 99BII

OFFICEOF THEATTORNEY GENERAL PHONE: 190/1 465-3BOO

May 8, 1986

The Honorable M. Mike Miller
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99811

Dear Representative Miller:

You have asked this office to comment upon the effect
of "legislative intent” language <currently contained in a
resolution now wunder consideration by the House Judiciary
Committee: CS SJR 39 (@(Jud) am. This resolution, if passed,
would place a proposed constitutional amendment before the

voters at the next general election. The resolution contains
an amendmentto art. 1, sec. 19 of the state constitution,
relating to a citizen's right to keep and bear arms. The

stated purpose of the proposed amendment is to establish that
the right to keep and bear arms under the state constitution is
an individual right, rather than a collective one.

The proposed constitutional amendment now states that
a citizen's right to keep and bear arms "shall not be infringed
by the stateor by a borough or city of the state.” During
consideration of CS SJR 39(Jud) am on the Senate floor Senator
Vic Fischer proposed an amendment which would have added the
phrase "except that the manner of keeping and bearing arms may
be regulated by law." This proposed amendment was rejected by
the Senate on a vote of 16 to 2. See Senate Journal, March 26,
1986, at pp. 2166-2167. The Judiciary Committee version of the
resolution, adopted with amendment by the Senate, contains a
section entitled "legislative intent." Section 2 of CS SJR 39
(Jud) am now provides, in part, that the proposed constitu-
tional amendment "should not be <construed to preclude the
regulation of the manner in which arms may be borne, carried,

or used."

We are concerned that the language presently
contained in CS SJR 39 (Jud) am might allow later constitu-
tional challenge to some existing state statutes. Present law,

for example, prohibits a convicted felon from possessing a
concealable firearm, prohibits possession of certain weapons
such as bombs, hand grenades, silencers, and sawed-off shot
guns, prohibits possession of a firearm while intoxicated, the
discharge of a firearm from, on, or across a highway, the
carrying of a concealed weapon, possession of a loaded firearm
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on licensed premises, or possession of a firearm by a minor
without parental consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety
function by restricting the possession of especially dangerous
weapons or weapons carried in an especially dangerous manner or
place. If the legislature dees not intend that the proposed
amendment of art. I, sec.19 wouldrender these statutes
unenforceable, nor foreclose a future legislature from adopting
similar provisions (prohibiting possession of loaded firearms
in a church or on school grounds, for example), then the
legislature's intent to continue to allow reasonable’regulation

by law should be made clear.

It may be that the Senate, in rejecting the amendment
proposed by Senator Fischer but adopting section 2 of CS SJR 39
(Jud) am, believed that it was not necessary to explicitly
state in the proposed constitutional provision that regulation
of firearms by law is allowed, as this point is included in
their "legislative intent” language. As a general rule,
however, a measure will beenforced according to the plain
meaning of the language on its face. 2A  C. Sands, Sutherland
Statutory Construction S 45.02 at 4 (4th ed. 1984); Wilson r .
Municipality of Anchorage, 669 P.2d 569, 571 (Alaska 1983) . It
is a "fundamental principle of statutory interpretation
that a statute means what its language reasonably conveys to
others..." North Slope Borough v. Sohio Petroleum Corp., 585
P.2d 534, 540 (Alaska 1978); South Central Health Planning v.
Commissioner, Dept, of Administration, 628 P.2d 551, 553

(Alaska 1981). 1/

While the courts in Alaska may consider a measure's
legislative history to the extent it may assist the court in
correctly interpreting the measure, a legislative committee
report or formal statement of legislative intent may not be
used to give the statute a meaning not fairly contained within
its words. Chicago, M., St. P. & P. R. Co. v. Acme Fast
Freight, 336 'U.S. 465, 93 L.Ed.2d 817, 69 S.Ct. 692 (1949);
North Slope Borough, 585 P.2d at 540.

1/ Although general rules of legal interpretation are most
often expressed in the context of statutory interpretation, the
same rules apply to the interpretation of legislative
resolutions and constitutional amendments. 1A C. Sands,
Sutherland Statutory Construction § 29.08 at 500 (4th ed.

1985) .
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When a reviewing court decides that it must consider
the legislature's intent in order to construe a provision, the

text of the measure itself is still considered the best
evidence of legislative intent. See 2A C. Sands, Sutherland
Statutory Construction § 46.03 at 82 (4th ed. 1984) and the
cases cited there. Where the terms of a provision are clear
and straightforward, the intent of the legislature will be

based on those terx.3, even if the apparent intent conflicts
with a statement of legislative intent or a committee report.
See Caminetti v. United States, 242 U.S. 470, 61 L.Ed. 442, 37
S.CtT 192 (1917) and 2A C. Sands, Sutherland Statutory
Construction 8§ 48.06 at 308 (4th ed. 1984).

In Commercial Fisheries Entry Commission v. Apokedak,
680 P.2d 486 (Alaska 1984) Apokedak, relying upon legislative
intent language contained in the “"preamble” to the Limited
Entry Act, urged the state supreme court not to adopt a literal

construction of the act. The <court refused to adopt the
interpretation suggested by Apokedak, stating: "a statutory
preamble ... can neither restrain nor extend the meaning of an
unambiguous statute; nor can it be wused to create doubt or
uncertainty which does not otherwise exist.” 680 P.2d at 488,
n.3. Thus, to the wextent that language contained in the

"legislative intent" section of CS SJR 39 (Jud) am conflicts
with the plain meaning of the terms of the <constitutional
provision, it is the constitutional language which will

control.

The courts may also consider the history of
legislative action taken on a given measure when determining

legislative intent. Generally, the rejection of a proposed
amendment indicates that the legislature did not intend the
bill to include the provisions embodied in the rejected

amendment. Lapina v. Williams, 232 U.S. 78, 58 L.Ed. 515, 34
S.Ct. 196 (1914); United States v. Great Northern Railway Co.,
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Sutherland Statutory Construction 8§ 48.04 at 302,
§ 48.18 at 341 (4th ed. 1984). Thus, a reviewing court may
well conclude that if the legislature had intended to allow the
continued regulation by law of some aspects of a person's right
to possess arms it would have adopted the language proposed by
Senator Fischer during the Senate's <consideration of the
resolution. See, e.g., North Slope Borough, 585 P.2d at 541;
Wilson, 669 PTJd at”57I.

Perhaps the most important consideration here is that
in the case of a measure (such as this one) which is to be
decided by a vote of the electorate, descriptive statements
accompanying the proposition are an important source of
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guidance for interpretation. 2A C. Sands, Sutherland Statutory
Construction S 48.04 at 301, S 48.19 at 345 (4th ed. 1984)7
State v. Lewis, 559 P.2d 630, 637-638 (Alaska 1977), cert.
denied, 97 S.Ct. 2943, 432 U.S. 901, 53 L.Ed.2d 1073.

Under art. XIIl, sec. 1 of the Alaska Constitution,
the lieutenant governor is required to prepare a ballot title
and a summary of the proposed constitutional amendment. The
election pamphlet prepared pursuant to AS 15.58.010 must
contain: 1) the text of the proposed constitutional amendment,
2) the ballot title and summary prepared by the lieutenant
governor, 3) "a neutral summary"” of the proposition' prepared by
the Legislative Affairs Agency, and 4) advocatory statements
for and against the proposed amendment. AS 15.58.020(6).
Thus, although the resolution directs the Legislative Affairs
Agency to "consider" the statement contained in section 2 of CS
SJR 39 (Jud) am when preparing its neutral summary for the

ballot, this language will not appear on the ballot, and may
well not appear in the elections pamphlet. Since, in the final
instance, a reviewing court will look to the ‘intent in the
minds of the voters who voted to adopt the <constitutional
amendment, the legislature's statement of its intent when
placing the measure on the ballot has limited significance.

Lewis, 559 P.2d at 637-638.

One of the main purposes of a constitution 1is to
limit legislative power. Ordinary acts of the legislature
(i.e., statutes), whether adopted before or after a given
constitutional provision, cannot be given effect if the statute
conflicts with a substantive provision in the constitution.
Thus, an amendment to the constitution may expressly, or by
implication, repeal existing legislative enactments. Rhode
Island v. Palmer, 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sands, Sutherland Statutory Construction § 23.20
at 387 (4th ed. 1985). The possibility that the Jlanguage
proposed in SJR 39 could be interpreted as invalidating some
portions of Alaska's present criminal code is a real one, as
this has occurred in similar circumstances in other states.
See, for example, State v. Kessler, 289 Or. 359, 614 P.2d 94
(1980) and State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984).

Principals of both common sense and responsible
draftsmanship dictate that a well-drafted statute or
constitutional provision should reduce the need for disputes
about interpretation. 2A C. Sands, Sutherland Statutory
Construction 8§ 45.02 at 5 (4th ed. 1984). Statements of
"legislative intent” are not an adequate substitute for clear,
unambiguous language in the proposed constitutional amendment.
A more precisely drafted amendment would minimize the
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Alaska State Legislature Page -5-

possibility that, should the proposed constitutional amendment
be adopted, a criminal defendant would later be able to argue
that a criminal weapons misconduct statute is unconstitutional
because it violates his right to keep and bear arms under
art. 1, sec. 19 of the state constitution.

Harold M. Brown
Attorney General



In tho present case, had Publishers made a
reasonable inquiry and informed Stevens Ihnt the
inquiry was in preparation for its purchase of the
timborlond.from Fernandez, then Stevens would have
informed Publishers that plaintiffs held a mortgage on
the timberland and had a "standard timber restric-
tion™ clause covering the land. The discovery of these
facts would have immediately informed both parlies
that Fernandez was defrauding plaintiffs. Publishers
is therefore charged with knowledge of the fraud be-
cause it would have learned of the fraud had it made a
rcusonablp inquiry. Murray v. Wiley, supra at 407.

We therefore conclude that Publishers failed
to sustain its burden of proving its affirmative de-
fense. Publishers was not entitled to.the status of a
bonn fide purchaser without notice.

Affirmed.
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‘Vuojp?

"iM-uASYW c«v‘l power."” .

£»* as 289 Or 359 n.MO)

* LENT, J.

The defendant in this case was convicted of
"possession of a slugging weapon,” ORS 166.610(1).*
We allowed review to consider his claim that the
legislative prohibition of the possession of a "billy"2in
ORS 166.510(1). violntes Article 1, section 27, of the.
Oregon Constitution. That provision states: /

"The people shall have the right to bear arma for
) the defence laicj ol themselves, and the StatdJ but the
M ilitary shall be kept in strict aubordinnlion to the

Hie language of this provision raises several
juestions in this case, including:.

(@) .To whom does the right belong?

(b) What is the meaning of "defense of them”-
selves™? 3 ‘ -'m . R

(¢) What is the meaning of "arms," and what,
if any, weapons of current usage are included in this

term? o

The scope of Article Ir section 27, has not
previously bgen nnaly2cd by Oregon courts.3The deci*;.
sions construing the second amendment to the United -.

10RS 1G6 610(1) provide*:

+ "(H Except ag provided In ORS ISO 6160r 106.620. any ptnnn wh#;,.
manufacture*, cauaes lo be manufactured, m Ilnh, keeps for sale, offcrii,

m . give*, loan*. cirrif* or po**e*eei in Instrument or weapon having p.- ¢
blsda which projecta or rwing* inlo po*i(ion by force of a spring or other
device and commonly known aa a rwitch blede knife or an inalrument.
or weapon commonly known a* a blackjack, (lung ehot, billy, gandclub,
sandbag, sapglova or nicUl knuckle* or who carrle* a dick, dagger or

atiletto commit* p Clom A mbdemegnpr."*

Although Ihe worde “slugging weapon™ ar* .not uaed in ORS 1C6.610,
lhit term wiui uaed iri Uia complaint filed In: this ecu*. ..

"Webalrra.Third International Dictionary define* a "billy" u ”a henvy
.uaunlly woodrnwrapun for delivering blow*; club,.especially a policemen+*
club." . ] ‘e !

"In Salt u. ffobimon. 217 Or 612, 019, 343 P2d 6% (1959) thi* court
held (hat ORS 160 271. hich prohihila ex-convict* (trim poaaeMIng con--
cealed weapons did not violate Artlcla I, section 27. of the Oregon Conaliti)*
tlon Accord. Stolen C<t>lunght, 240 Or 120, 1341J7, 410 P2d 822 (1M7).
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States Constitution are not particularly helpful be-
cause the wording of the second amendment differs
substantially from our state provision. The second
amendment has not yet been held to apply to state
limitations on. tho bearing of arms/ The wording of
Oregon’ right to bear arms provision also differs from
many other state constitutional provisions.5

Despite Lhe many variations in wording, the
states’ constitutional provisions guaranteeing the
right to boor arms share a common historical back-
ground. We I>egin first with on examination of this
historical background and then with an examination
of the meaning and purpose of the particular words
chosen by the Oregon drafters. We are not unmindful
that there is current controversy over the wisdom of a
right to bear arms, and that the original motivations
for such a provision might not seem compelling if
debated as a new .issue. Our task, however, in constru-
ing a constitutional provision is to respect the prin-
ciples given the status of constitutional guarantees
and limitations by the drafters; it is not to abandon
these principles when this fits the needs of the

moment.

4The trcond amendment to the United Stutrt Constitution provide*-

'A well regulated Militia being rx-ceiuuiry to the aocurily of a free
Stale, the right of tha people to keep and bear Arm* ahnll not bo
Infringed."

In early entr* the United State* Sopremo Court held that the second
amrrrtmrnt proscription applic* only to Cougre**. /Vrawr u Rtinoi.i, 110
US 252. 6 SCt 6S0O, 29 L Ed S16 (ISfIOr. unttrdStotn v. Crwkthanh. 02 US
6*8, 2-1-L Ed 60S (1876). The aecond amendment ha* not yet been held
B.rpliinble to the *Inte*. either directly or through *ol«ilve inrorporntion In
the fourteenth amendment. Srr Ibihner. Thr Right to Brar Amu A
Itirnomrnun of C-onrtitutional Ifutory, 10 Cnlholic U L Rev 63 (ItHir,).

‘ Far a helpful catogrrriintion of various itale conatitutlorinl right (o
liear arm* provlalmt* are Note, TKftm/nri ofR)atr Corutitutiunnl /fight h>
/b,ir Arr.it /hnith'M on &,itr foil t'on/rnf fsfiiilatiiw, 38 U ('lll f. Key

In5 fltf/U)

D)

0/c as 239 Or 359 (1960)

I. The historical background =

The first article of Oregon’ constitution of
1859 Contains tho state's bill of rights.- Article I, sec-
tion 27, regarding the right to bear arms was ta.ken
verbatim from sections 32 nnd 33 of the Indiana Con-
stitution of 1851. C. Carey, A History of the Oregon
Constitution 469 (1926); Palmer, The Sources of the
Oregon Constitution, 5 Or L Itev 200, 202 (1926).

The original Indiana constitution was adopted
in 1816 at Indiana’s first statehood convention. In-
diana's constitution was revised in 1851, but tho 1816
version of the right to bear nrms provision remained
unchanged. See W. Swindler,-6twnr(’sand Documents
of U.S. Constitutions, vol 3, p'345-400 (1974).

The drafters of Indiana's bill of rights of 1816
borrowed freely from the wording of other state con-
stitutions, most notnbly the constitutions of Kentucky,
Ohio, Tennessee, und Pennsylvania. Twomlcy, The
Indiana Hill of Rights, 20 Ind L J 211, 212-213 (1945).
These Btatc constitutions were drafted between 1776
and 1802. Oregon's right to bear arms provision there-
fore can l)e traced to state provisions drafted in the
revolutionary and post-revolutionary war era.

The constitutions adopted by the original col-
onics generally included a bill or declaration of rights.
Many of the declarations of right3 were patterned
largely upon the English Hill of Rights of 1689.® The
background of the English Dill of Righto sheds Bome
light upon the meaning of the right to bear arms
provisions in the colonial constitutions.

.James Il, a Catholic kirfg, ascended the Eng-
lish throne in 1685 amidst domestic religious con-
troversy between the Catholics nnd Protestants.
Juntos Il established a strong standing army which he

* Srrgtnrmlly. n Schw»rtt. 77u>G m t Righti of M in*iW t38(1977>.
Frilrr ami Gelling. Thr SmnnJAmemtinrnl. A Snvnit Louh, til R'orthufli-
nn C L /in" |ll, <7 MI (lIK-.0).

3



quartered in private homes. lie sought to repeal cer-
tain laws of Porlia'ment which barred Catholics from
public offices. The Protestants revolted in the "Glori-
ous Revolution™ of 1088 and succeeded in deponing
James Il urid bringing to power the king’s Protestant
daughter, Mary, and her husband, William of Orange.
William and Mary were offered the crown in 1689 on
condition lhut they sign the Declaration of Rights. The
Declaration was later enacted as a statute, which was
divided into two parts, first listing the allegedly illegal
actions of James Il, then declaring the rights of the
people. The first port stated that James II:
"¢ * * did endeavor to subvert and extirpate the
Protestant Religion and the Laws and Liberties of
this Kingdom e'* *
6. By raising and keeping a Standing army within
this Kingdom in Time of Peace without Consent of
Parliament and quartering Soldiers contrary to Law.
"6. By causing several good Subjects, being Protes-
tants, to be disarmed at the same Time when Papists
were both armed and employed contrary to Law."

The pnrallcl provisions of the declaration of rights
provided:
"e *e 5 That the raising or keeping a Standing Army
within the Kingdom unless it be with the Consent of
Parliament is against Low.
"6.That the Subjects which are Protestants may have
Anns for their Defonce suitable to their Conditions,
and as allowed by Law."7

Historians hove noted that the early colonial
legislatures perceived themselves as descendants of
the House of Commons who shared many of the same
political experiences of their 17th century English

counterparts. See B. Schwartz, The Great Rights of

Mankind 15,. 31-32 (1977). The French and Indian
War ending in 1763 brought large numbers of British

7Hill of Mights, 1W. & M ,turn. 2,¢c 2 (1GfI0). rr/innitd in WeaUtenip.
fZnnilinjf Armui and Armtil Cilitfns An J/iituiical Annlyii* of Me
Srwnd Amindm fixt, 2 Hailing" Const I, Q M I, 07.1 (1075).

(36-11

soldiers to the colonies. King George Il maintained
and increased these standing armies following that
war, and ordered the troops to be quartered in private
homes. The colonists who were accustomed to relying
on their own citizen militias viewed the standing ar-
mies as an unlawful instrument of oppression. See
Wentherup, Standing Armies and Armed Citizens,- An
Historical Analysis ofthe Second Amendment, 2 Hast-
ings Const L Q 961, 975-978 (1975). The state constitu-
tions drafted in tho revolutionary war era therefore
included provisions guaranteeing the right to bear
arms and prohibiting standing armies in time of peace.
The relevant provisions of the English Bill of Rights of
1689 provided a useful model for the colonial drafters.

Il. The Oregon right to bear arms

A. "Defense of themselves and the state’3We havo
noted that Oregon’s constitutional right to bear arms
provision, Or Const. Art |, § 27, was taken verbatim
from the Indiana constitutional provision drafted in
1816. The phrase '"for defense of themselves and the
state” in Indiana’s provision was mo9t likely taken
from the Kentucky provision in its 1799 constitution,
or the Ohio provision in its 1802 constitution.6 The
phrnse "for defense of themselves and the

"Art X, 11 21 and 24, of lThe 1799 Kentucky constitution provided:

"floe, 23. That lit* rights of the cltirkna to bear arm* in defence of
thrmnctve* and tho Stnto shall not bo questioned."Sec. 24. Tliat no
standing army shall, In time of ;eace. be kept up, without the consent
of (he legislature; and Ihe military sliall, in oil coses and nt all time*,
be In strict nuUirdtnolion to the civil-power."

N
W. Swindler, SuurtY! and Document! of U. S Chbnstitutioni. Vol 4, p
103 (19751.

Art VIII, | 20, of The 1802 Ohio constitution provided:

"Sec. 20. That the people have a right to bear arms for the defence of
themselves and the Slate; and n> atanding armies, in time of peace, are
iLangrmua U> liberty, they shall not be kept up, and that the militury
mall be kept under strict subordination to the civil power."

W. Swindler, Snurxrs and Drummt! of U. S Cvntfilntioni, Vol 7. p
655 (1978). Ohio's constitutions! provision was most likely taken fmm Art
X111 of I'fiuiaylvanla's constitutional Mill of Mights of 177tJwhich provide,!

K'nnimunl on following I'ngfl
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state" flp>cnr8 in tho present day constitutions of Ore-’
gon, Indiana, and six other states.9 The language is
subject to varying interpretations. It has been suggest-
ed that the language includes three separate justifica-
tions for a state constitutional right to bear amis: (n)
The preference for a militia over a standing army; (b)
the deterrence of governmental oppression; and (C) the
right of personal defense.10

The language "the right to bear arms - - - for
defense of * « e the state" most likely refers to the
historical preference for a citizen militia rnLher than a
standing army as outlined above.ll See People u.
Drown, 253 Mich 537, 235 NW 245. 246 (1931):

"It is generally recognized that ** * the right to benr
arms had its origin in the fear of the American
colonists of a standing army and its use to oppress the
ple, nnd in their attachment to a militia composed ¢
of all able-bodied men. Probably tho necessity of self
protection in a frontier Bociely also was a factor."”

The phrosc™the right to bear arms in defense
of themselves" has a suggested purpose which is

<Continued from previoue page)
"Thil the people have * right to bear arm* foi the defence of them-
eelvra and the itate; and aa (landing armlea in the time of peace are
dangeroua to liberty, they ought not to be kept up; And that tha
military ahould-be kept under atrict lubordination to. and governed by,
the civil power."

W. Swindler, Sourceiand tbcumentiofU.S Constitution*. Vol
8. p 279 (1979).

*The pfiraite "for defence of Uiemaclvee and the atate” appear*
In the constitution* of Florida, Declaration of Right* | 20; Kentucky iiill of
Right* { 1; Pennsylvania. 4rt |, | 21; South Dakota, art VI, | 24; Vermont,
cli 1, art 16. and Wyoming, art I, | 24.

10 Set Note, The impact of Stole Comtitutional Right to Rear
Armt PixHuiom on Stale Gun Control legislation, .18 U Chi L llev IBS.

190-198 (1970).

1 Despite the early American*'objection to standing armie* and
their preference for citixen militiaa, our nocicty today apparently prefer*
the malnUin/inca of federally controlled (landing armic* TIli* fedciol
government ha* aaauimO total rralain*llilllty for training and (applying
thi* "»UI* mihliHt," ia, (lie Katiun.il (ijuard. See,e$,32 USC, Il 101, II)2.
MU, 50.". 701 (I197flh Rohner. The Right to Rear Arm*' A Phenomenon of
tVnjhtuhonol History. |Ifl C.nlh U L Rev 5.1, *2 (It)G6),

Cite as 269 Or 359 (1980)

closely related to the preference for citizen militias.
That suggested purpose is the deterrence of govern-
ment from oppressing unarmed segments of the popu-
lation. For example, King James Il attempted to dis-
arm the Protestants while allowing Cnthjlics to bear
arms, thus prompting the guarantee in the 1689 Bill of
Rights that Protestants could have "arms for their
defense."17 Joseph Story wrote that,

"The right of the citizens to keep and bear nrms has

justly been considered, as the palladium of the liber--,

tics of n republic; sinceiit offers a strong moral check
,, against the usurpation and arbitrary power of rulers;
and will.generally, even if these are successful in the
first Instance, enable the people lo resist and triumph
over them."

J. Story, Commentaries on the Constitution, Vol 3, p
746 (1833). Cf, Carlton u. State, 63 Fla 1, 58 So 486,
488 (1912) (state provision was "intended to give the
people the means of protecting themselves against
oppression and public outrage™).

"Defense of themselves" ha9 also been said to
include an individual's right to bear arms to protect
his person and home. Schubert it. DeBard, Ind , 398"
NE2d 1339, 1341 (1980) (Indiana constitution provides
citizenry the right to bear arms for their personal self-
defense). Self-defense has been recognized as a
privilege in Iwlh civil and criminnl law since about
1400 in England and at all times.in the United
Stales.n Although the right to bear nrms for self
protection doc3 not appear to have been an important

” See text accompanying not* 7 supra
ii

‘The privilege of wif-dcfen** m I* upon tho nrwwity of permit-
ting mmnn who i* ottnckod lo toko reasonable stop* to prevent hnrm to
him-elf, where there i* no tinu* lo rewirt to the Ihw, T)»e enrly Rngli'h
Inw, with |U view* of »trirt linhility, iliil nut n-engnli* *uch * pnvil.-gr;
** x til *incr aluul 1 1tX) thn privilrgu hm U-rn rrrugnirrd, and it I*
nmv tnnliiptilrii, in 1tin low nf torts its wrll a* in the rriminat law"
(citation* omitted) W. I‘in**cr, Law of T>rti 108 (4th ctl 1971).

[3671
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development in England, the justification for a right
to bear arms in defense of person and home probably
reflects the exigencies of the rural American experi-
ence. See People v. Drawn, supra. Cf., Matthews v.
State, 237 Ind 677, 689-692, 148 NE2d 334. 339-341
(1958) (Emmert, C. J., dissenting) (constitutional
gunrantce based on historical necessity for personal
defense.)X4

13. The meaning of the term "arms'™

The term "arms” is also subject to several
interpretations. In the colonial and revolutionary war
era, woupons used by militiamen nnd weapons used in
defense of person and home were one nnd the same. A *
colonist usually had only one gun which was used for
hunting, protection, and militia duty, plus a hatchet,
sword, and knife. G. Neumann, Swords and Blades of
the American Revolution, 6-15, 252-254 (1973). When
the revolutionary war began, the colonists came-
equipped with their hunting muskets or rifles, hatch-
ets, swords, nnd knives. The colonists suffered a severe
shortage of firearms in the early years of the war, so
many soldiers hod to rely primarily on swords, hntch-
ets, knives, and pikes (long staffs with a spear head).
W. Moore, Weapons of the American Revolution, 8
(1967).

Therefore, the term "arms” 09 used by the
drafters of the constitutions probably, was intended to
include those weapons used by settlers for both person-
al and military defense. The term "arms"™ was not
limited to firearms, but included several handcarricd
weapons commonly used for defense. The term "arms"
would not have included cannon or other heavy ordn-
ance not kept by militiamen or private citizens.

14 ConiiHirt llw> provision* in Kvcrul Bixi« constitutions which K'LIf®n-
Iw- that a person hua the ri|{ht to brnr arm* "in rtrfcn»e of hit home. |H-rwm
and property.” Colo Const, Art Il, | 11; Mins Cnn/t, Art Ill, | 12; MoConat,
Art I, | 21, Mont Corut. Art IIl, t 13; OkU Corut, Art II, | 26; Staff it
Mrierpm, IVfl Mont 157, 217 P2ii |flfl 11952) (drfi-nHanl cannot I>» m nvirl.
Ttl of aaanult il lib pniitt-il a ImvirxJ [fiUl at a Ifr*|iaro*r In llIs limit*), ocvIIf.
St.iU t/ JInstnnl, 306 Mo 00. IU.'i SWIM -tJO (I'JH1i).
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The revolutionary war era ended at a time
when the rapid social and economic changes of the so-
called Industrial Revolution began. The technology of
weapons and warfare entered an unprecedented era of
change. P." Clentor, Weapons of War 143-152 (1967).
Firearms and other hand-carried weapons remained
the weapons of personal defense, but the arrival of
steam power, mechanization, nnd chemical discoveries
completely changed the weapons of military warfare.
The development of powerful explosives in the mid-
nineteenth cenlu.y, combined with the development of
mass-produced metal parts, made possible the auto-
matic weapons, explosives, and chemicals of modern
warfare. P. Clentor, Weapons of War 153-177 (1967).

These advanced weapons of modern warfare
have never been intended for personal possession and
protection. When the constitutional drafters referred
to nn individual’ "right to bear arms,” the arms used
by the militia and for personal protection were basical-
ly the same weapons. Modern wcapons.used exclusive-
ly by the military are not "arms" which are commonly
possessed by individuals for defense, therefore, the
term "nrrhs"‘in the constitution does not include such

weapons.
|

If the text and purpose of the constitutional’
guarantee.relied exclusively on the preference for a-
mililin ""for defense of the State," then the term "arms"
most likely would include only themodcrn day equiva-
lents of the wcoj>ons used by coloninl militiamen. The
Oregon provision, however, guarantees o right to beur
arms "for defense of themselves, anti the State.” The .
term "arms'" in our constitution therefore would in-
clude wenjKjns commonly used for eilher purj>obc, even
if a particular wenpon is unlikely to Ik: used as a
militia weapon.

The constitutional guarantee that pci .ons
have the right to "bear arms"™ does not mean tha ull
individuals have an unrestricted right to enrr) or nM
|K*rsoiial weapons in all circumstance:!. For example,



the danger of firearms was recognized shortly after
the development of gunpowder. The English Statute of
Northampton in 1327 forbade persons to ride ut night
carrying a firearm for the purpose of terrifying the
people.l, A 1G78 Massachusetts law forbade shooting
near any housct barn, garden, or highway in any town
where a person may be "killed, wounded, or otherwise
damaged.”16 The courts of ninny stales have upheld
statutes which restrict the possession or manner of
carrying personal weapons. The reasoning of the
courts is generally that n regulation is valid if the aim
of public safety does not frustrate the guarantees of
the stale constitution. For example, many courts have
upheld statutes prohibiting the carrying of concealed
weapons, See, e.g.. State'i\ Hart. 66 Idaho 217, 157 P2d
72 (1915); and statutes prohibiting possession of
firearms by felons, see, e.g., State v. Cartwright, 246
Or 121, 418 P2d 822 (1966).*

111 The present case

Wc¢ now turn to the facts of the present case.
The defendant was involved in an off and on verbal
argument with his apartment manager in the course
of the day on November 13, 1978. The dispute es-
calated into name calling, colorful words, and object
throwing. At one point the defendant kicked the
elevator door in the apartment building. The police
were called and arrested the defendant. The defendnnt
asked the police to get his coat from his apartment.
The officers found two "billy clubs™ in the defendant's
apartment.

The defendant was charged with disorderly
conduct,. OKS 1.66.025, and possession of a slugging
weapon, OKS 166.510. The matter went to trial wilh-

n 2 hda.inl HI.ill 3 i1 J2S1 ri priii(4.] m J llrihnp,St.ltiltnr) Crimen, t
78.1 ;%1 iU 19011

"Council held in IW-ninn, March 28. lii7fl, referred to in I*»in. The
[IINA e JUur Anni Th*/Viv/iyilri/'if of tht Anirnmn t.i/sriirnif, [Ht lii
K>nt I Iti-v [IH. IMi, ri |H (1971

1-17*11

Cite as LWJ Or 359 (1980)

out n jury. The defendant at trial demurred to and
moved to dismiss the second churge on the grounds
that it fniled to state a crime. The motion was denied
and the defendunt was found guilty as charged on both
counts. ¢ *

The defendant appealed to the Court of.
Appeals, contending first that his acts did not amount
to the crime of disorderly conduct, nnd second that the
statute prohibiting possession of. billy clubs, ORS
166.510(1), violates Article I, section 27, of the Oregon
Constitution. The Court of Appenls did not consider
defendant’s first contention because it was not raised
nt trial.7 The Court of. Appeals held that ORS
166.510(1) was within (he reasonable exercise of the
"police power# of the slate to curb crime. 43 Or App

. 303, 307, 602 P2d 1096 (1979).

The defendant contends that his conviction for
possessiort pf a billy club violates his right to possess
/~arms in hi9home for personal defense. Pursuant to our
previous discussion regarding the purpose and scope of
the right to bear arms provision, wc hold that Aricle I,
section 27, of the Oregon Constitution includes a right
to possess certain arms for defense of person and
pro|>crty. The remaining question is whether the
defendants' possession of a billy club in this case is
protected by Article I, section 27.

The club is considered the first personal
weapon fashioned by humans. O. Hogg, Clubsto Can-
non 19 (1968). The club is still used today as a personal

"The general rule in lioth civil nnd rrtminnl ennen in ilmt n ijur*linn
not rm»ed nnd prcnervrd in the Innl court will nut Iv mnnulrred on appeal.
Stuff o Ahrt. 211 Or -Hi?. 1i.7, 4(Xi IVtl IKW (19051 Failure to rm «o on
oh/i-cluor in innl court iluen nul automatically punlude nppollutc irvli-w
The defeiidnnt'n (Tinlentmu lImt hm iirlw did nut ciinMilul (lie dime of
"ilin.inlerl> rtiniluct. Imni trr, ducn nut prevnt the exepliune iirc'ino*Uime

or manifest error which justifies tins vouit's cunndcrtitiuiii .uch o claim.
It followm Ilint ili'fi-nlinnl'n cnnviction of di-rirdcrly cundu 1 is affirmed.
Nule Ilihl llim cpne in not concerned with that n.npect . lhe stntute
piolnhiiiug 1L~>:(mi|ly condiiil which we Ipdil in In* uiumiin lufiiuutl in’
SLitr i Sjvncrr. 2-i't Ur ilM . 121 tI"IHOI

11711
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weapon, commonly carried by the police. ORS 1GG.510
prohibits possession of n "billy;” however, OHS
1GG.G20 stoles that pence officers nre not prohibited
from carrying or possessing h weapon commonly
known as n "blackjack'18 or "billy."

The statute in this case, ORS 1G6.510, pro-
hibils tKt*mcre possession pi n club. The defendant
""concedes that the legislature could prohibit carrying a
club in a public place in a concealed manner, but the
defendant maintains that the legislature cannot pro-
hibit all persons from possessing u club in the home.
The defendant argued that a person may prefer to
keep in his home a billy club rather than a firearm to
defend against intruders.

Our historical analysis of Article I, section 27,
indicates that the drafters intended "arms" to include
the hand-carried weapons commonly used by individ-
uals for personal defense. The club is an effective,
hand-carried weapon which cannot logically be ex-
cluded from this term\ We hold that the defendant’s
possession of n billy club in his home is protected by
Article I, section 27. of the Oregon Constitution.

The defendant’s conviction for disorderly con-
duct is affirmed, and his conviction for possession of a
slugging weapon is reversed.

" Wfbatcr'i Third International Dictionary define* a "blackjack” n» "*
** 4 aamall itrikinft weapon typically oonaiating at tho linking and of a
Irnther enclosed piece of lead or other heavy metal and at the handle end of
ad »uap or iprinjcy -ihaft that increase* the force of impart.”
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Defendant was convicted in the District
Court. Multnomah County. Philip T. Abra-
ham. J.. of disorderly conduct and posses-
sion of two billy clubs nnd he appealed.
The Court of Appeals, 43 Or.App. 303, 602
P.2d 1096. affirmed and review was allowed.
The Supreme Court, Lem. J., held that: (1)
defendant's contention that his act did not
constitute the crime of iisordcrly conduct
did not present thi exceptional circum-
stance or manifest errot which would justi-
fy consideration of such claim on appeal,
where it was not raised at trial, and (2)
defendant's possession of a billy club in his
home was protected by right to bear arms
provision of Oregon Constitution.

Defendant’s conviction for disorderly
conduct affirmed; defendant’s conviction
for possession of a slugging weapon re-
versed.

1. Weapons c=»l

Term "arms" in right to bear arms
provision of Oregon Constitution does not
include modern weapons used exclusively
by the military. Const. Art. 1. $ 27.

See publication Words and Phrases
(or other judicial c¢ tviruclions and
definitions.

2. Weapons >5*1

Term "arms" in right to bear arms
provision of Oregon Constitution includes
modern day equivalents "f wvaMn.» used by
colonial militiamen and weapons Used for
personal defense*. Const Art 1 $ 27

REPORTER, 2d SERIES

3. Weapons c=1

Oregon constitutional guarantee that
persons have right to "bear arms" docs not
mean that all individuals have an unre-
strictcd right to carry or use personal weap-
ons in all circumstances. Const. Art. 1,
§ 27.

4. Appeal and Error c=169, 181
Criminal Law 1028. 1030(1)
Generally, in both civil and criminal
cases, a question not raised and preserved in
the trial court will not be considered on
appeal; however, failure to raise an objec-
tion at trial court does not automatically
preclude appellate review.

5. Criminal Law «=>1030(3)

Defendant's contention that his acts
did not constitute crime of disorderly con-
duct did not present exceptional circum-
stance or manifest error which would justi-
fy consideration of the claim on appeai,
where it was not raised at trial. ORS 166,-
025.

6. Weapons "=>1

Right to bear n-ms provision of Oregon
Constitution includes a right to possess cer-
tain arms for defense of person and proper-
ty. Const. Art. 1, § 27.

7. Weapons <5=1

Defendant's possession of a billy club in
his home was protected by right to bear
arms provision of Oregon Constitution and
therefore he could not be prosecuted under
statute prohibiting mere possession of a
club. ORS 166.510; Const- Art. 1 § 27.

David L. Slader. Portland, argued the
cause and filed me brief, for jivtitioner.

W Renny Won. Asst. Ally Gen, Salem,
argued the cause, for respondent. With
him on the brief was James A. Redden.
Ally. Gen.. and Walter L. Barrie. Sul. Gen..
Salem.

Before DKNKCKE. C J . and TONGI'K,
HOWKI.L. LENT and PETERSON. JJ
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LENT, Justice.

Thu defendant in this case was convicted
of "possession of a slii*rjrin™r wetpon,” ORS
166.511)(1).1 Wo allowed review lo consider
his claim that the legislative prohibition of
the possession of a "hilly"* in ORS 166.-
510(1) violates Article I, section 27, of the
Oregon  Constitution. That  provision
slates:

"The people shall have the right to liear
arms for the defence (sic) of themselves,
and the State, hut the Military shall lie
kept in strict subordination to the civil
power."

The language of this provision raises sev-
eral questions in this case, including:

(a) To whom does the right belong?

|[h) What is the meaning of “defense of
themselves"?

ic) What is the meaning of "arms," and
what, if any, weapons of current us-
age are included in this term?

The -cope of Article I. section 27. has not
previously been analyzed by Oregon courts.1
The decisions construing the second amend-
ment to the United States Constitution are
not particularly helpful because the word-
ing of the Second amendment differs sub-

l¢*e 510<1) pr-wdos.
*i.crept .is pri vaJed in OHS 166 515 or
li "J'iLV. inv person who nianutucturos. caus-

v- to 1¥nuiniuc . tiriil. M'll>. keeps lor sale,
Or possesses an

I. ilits

oilers. :oes. loans, came ;
instrument or weapon having a hindr which
projects or swings into position by force of a
.spring or other device and commonly known
as a switchblade knife or an instrument or
commonly known as a blackjack,
bills

knuckles or wh'

weapon

shot, sandbag, sap

«dung s.indrlub.

glove or metal carries a

dirk, dagger or stiletto commits a Class A
misdemeanor."
Although the words "slugging weapon" are not
used in ORS 166 510, this term was used in the

complaint f'lod in this case

2. Webster's Third International Dictionary
"billy" as "a heavy usually wooden

dub. especially a

defines a
weapon for delivering blows;

policeman » club "

3. In Mate i Kidurlvon. JIT Or 1112, TIP.
I*2d M I. | traill tills I Mint held tflal UM.N Inti
J7n which prohibits e\ mnvms from possess-
ing <en.ruled weapons ilW not smlate Article |

Constitution Ac-

section JT -i|] (he Illegon

stuntiully from our staler provision. The
second amendment has not yet been held to
apply to state limitations on the hearing of
arms.4 The wording of Oregon’ right to
hear arm-' provision also differs from many
other state constitutional provisions.*

Despite the many variations in wording,
the states' constitutional provisions guaran-
teeing the right to hear arms share a com-
mon historical background. We begin first
with an examination of this historical back-
ground and then with an examination of
the meaning and purpose of the particular
words chosen by the Oregon drafters. We
are not unmindful that there is current
controversy over the wisdom of a right to
bear arms, and that the original motiva-
tions for such a provision might not seem
compelling if debated as a new issue. Our
task, however, in construing a constitution-
al provision is to respect tne principles giv-
en the status of constitutional guarantees
and limitations by the drafters: it is not to
abandon these principles when this fits tho
needs of the moment.

I. Tho historical background

The first article of Oregon's constitution
of 1859 contains the state's hill of rights.

cord, Statev Cartwright. 2400r. 120, 111 137.
118 P 2d M2 (1067).
<. The second amendment to the Undid states
Constitution provides
"A well regulated Militia being necessary lo
the security of a free State, the right ot the
people to keep and bear Arms shall not be
infringed."
In early cases the United Stjtn
held that the second amendment prov.Tiption

Supreme Court

applies only to Congre<- Presser i Illinois.
I u.s. 252, 6 >c:. 560. 29 Ltd 615 11.-s6L
United States c. Crtukshank. 92 u.s. --12. 23

L.Ed. 589 (1876). The second amendment has
not yet been held applicable to the states, ei-
ther directly or through selective incorporation
in the amendment See Rohner.
The Wight ro Wear Arms A Phenomenon Ol
Constitutional Histors. 16 catholic ¢ L Rev VI

(19661

lourteenth

5. for a lielplal categorization of curious stale
eonslilulioii.il right 10 bear arms provisions see
sole. The Impact ot State Cotstittitwnal flight
to Hear ,\rms 1"roeisnm on mate d'uii Control
| rgi5f.il/dtd. JS Ii Chi | Kev 1*5 (19701
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Article 1, section 27. regarding the right to
hear arms was taken verhatii.i from sec-
tions 32 and 33 of the Indiana Constitution
of 1351. C. Carey, .4 History r ' the Oregon
Constitution 46a (1926). Palmer. The
Sources of the Oregon Constitution, 5 Or.L.
Rev. 2U0, 202 11926).

The original Indiana constitution was
adopted in 1816 at Indiana's first statehood
convention. Indiana's constitution was re-
vised in 1851. but the 1S16 version of the
right to hear arms provision remained un-
changed. See W. Swindler, Sources arid
Documents of US. Constitutions. Vol 3, p.
345-400 (1974).

The drafters of Indiana's hill of rights of
1816 borrowed freely from the wording of
other state constitutions, most notably the
constitutions of Kentucky, Ohio. Tennessee,
and Pennsylvania. Twornley, The Indiana
Bill of rtighls. 20 Ind.L.J. 211. 212 213
(1945). These stale co.solutions were
drafted tietweon 1776 and 1802. Oregon's
right to hear arms provision therefore can
he traced to state provisions drafted in the
revolutionary and post-revolutionary war
era.

The vniistit. .ions adopted by the original
colonies gem rally included a hill or declara-
tion of rights. Many of the declarations of
rigiits u<n patterned largely upon the
English, hill of Rights > 1689.* The back-
ground of the English Rill of Rights sheds
some light upon the meaning of the right to
hear arms provisions in the colonial consti-
tutions,

James Il. a Catholic king, ascended the
English “hrone in 1685 amidst domestic reli-
gious controversy between the Catholics
and Protestants. James Il established a
strong standing army which he quartered in
private homes. He sought '<repeal Certain
laws of Parliament which barred Catholics
from public offices. The Protestants re-
volted in the “tilorious lie* illation” nf 1688

and succeeded in deposing James Il and
IS *>wgtncr.i/h H scliw ui/, /;a* C/re.ii Kuthfs
i)/ M.inkmo | -in ilotTi ftiler out «Milling,
flic .siviinit Aoa'iiini;( \ snnrliM % '¢f

hnrihurveru I LIL\ > |7 i nti
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bringing to power the king's Protestant
daughter, Mary, and her husband. William
of Orange. William and Mary were offered
the crown in 1659 on condition that they
sign the Declaration of Rights. The Decla-
ration was later enacted as a statute, which
was divided into two parts, first listing the
allegedly illegal actions of James Il, then
declaring the rights of the people. The
first part stated that James II;

did endeavor to subvert and
extirpate the Protestant Religion and the

Laws und Liberties of this Kingdom
. . «

"5. By raising and keeping a Standing
army within this Kingdom in Time of
Peace without Consent of Parliament and
quartering Soldiers contrary to Law.
"6. By causing several good Subjects,
being Protestants, to lie disarmed at the
same Time when Papists were both arm-
ed and employed contrary to Law.”
The parallel provisions of the declaration of
rights provided;
..................... 5. That tho raising or keep-
ing a Standing Army within the Kingdom
unless it be with the Consent of Parlia-
ment is against Law.
"6. That the Subjects which arc Protes-
tants may have Arms for their Defence
suitable to their Conditions, and as al-
lowed by Law."*

Historians have noted that the early colo-
nial legislatures perceived themselves as de-
scendants of the House of Commons who
shared many of the same political experi-
ences of their 17th century English counter-
part::. See IS Schwartz. The lircal llights
of Mankind 15. 31 32 11977). The French
and Indian War ending in 1763 brought
large numbers of British soldiers to the
colonies. King 'Jcorge Il maintained and
increased these standing armies following
that war. and ordered the troops to lie
quartered in private homes. The colonists
who wep* accustomed to relying on their

7, il Itiunts, | \V v M. J. ¢ 2tUJSS).
sil'nntcil hi "VWV.tthfruiv St.mdine Armir* and
\inwd (ifzizi® tn H'tonc.it t.ihwi* of the
8i(W»tf \iii(fii//m;if, 2 Hasting* ( oM 1. Q

onl «, )iT*ii
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own citizen militias viewed the standing
armies xs an unlawful instrument of op-
pression. See Weatherup, Slumling Armies
uml Armvil Citizens: An Historical Analysis
of the Second Amendment, 2 Hxstings
Const.L.Q. 961, 975 978 (1975). The state
constitutions drafted in the revolutionary
war era therefore included provisions guar-
anteeing the right to hear arms and prohib-
iting standing armies in time of peace. The
relevant provisions of the English Bill of
Rights of 16S9 provided a useful model for
the colonial drafters.

1. The Oregon right to hear arms
A, “Defense of themselves ami the state"

We have noted that Oregon's constitu-

tional right to hear arms provision, Ur.
Const. Art, |. « 27. was taken verbatim
from the Indiana constitutional provision

trailed in IsID. The phrase "for defense of
themselves and the state" in Indiana's pro-
vision was most likely taken trom the Ken-
tucky provision in its 1799 coii.-titulion, or
the Ohio provision in its 1MI2 constitution.*
The phrase "for defense of liieiilsclves and
the state" appears in tile present day censti-

1. Art a. a? and 21. al the <TOO Kentucky

nstiie.i.ai provides!

\

‘mec  J.1 {.at the r::lit> e« the citizens to
to ir arms m deier.ee* r-f themselves and the
State shall nut be questioned

*'Sec. 21. That no standing army
time ot pejie. lie kept up. without the con-
.and the military shall,

shall, in

sent 'l the legislature,

in all cases and ji all times, he in strict
uhordmation to the civil power "
.V Swindler. .Sources unit Documents ot £.$

Constitution*. Vi/l 4, p |Itiu il97j)

Art Mil. $ 20, iA the 1802 Ohio constitution
provided:
"Sec. 20. That the people have a right to

bear arms for the defence of themselves and

the State, ami as standing armies, in lime ol
peace, are dangerous to libcriv. they -.hall not
be kept up. and that the milit.irv shall be kepi
under strict subordination to the civil pow-
er *

W Swindler. Sources and Documents ot tilS.

Constitutions. Vul 7 p tj.ij n i*mi Ohio's

ionstituuon.il prevision was most ululv taken

troin \it
lun 11 Itights ot IT”™ which provided
«"lh.it the people have .» rie.nt to hear aims
lor the defence ol Ilieuiviv e Mand the -l i1,
allil is si Nalilli! irtlt'i-s ill il I lifp»* of | « in
ared.lixel.il. ti.IAITIV 11"

Litllotlo ! e

Cl4P.2il94

lotions of Oregon, Indiana, and six other
stales.5 The language is subject to varying
interpretations. It has been suggested that
the language includes three separate justifi-
cations for a state constitutional right to
bear arms: (a) The preference for a militia
over a standing army: (b) the deterrence of
governmental oppression; and (c) the right
of personal defense.14

The language "the right to bear arms
* * *  for defense of * * * the
state"” more likely refers to the historical
preference for a citizen militia rather than
a standing army as outlined above." See
People v. Brown. 253 Mich. 537. 235 N.W.
215. 216 (1931):

"It is generally recognized that

the right to hear arm;, had its origin in

the fear of the American colonists of a

standing army and its use to oppress the

people, and in their attachment to a mili-

tia composed of ail able bodied men.

Probably the necessity of self protection

in a frontier society also was a factor.”

* * *

The phrase “the right to hear arms in
defense of themselves" has a suggested pur-
pose which is closely related to the prefer*

And 'h.u ihi* military should bo kept
unu governed

kept up.
under “irat subordinate, to.
by. the civil power.'
\WV swindler. Sources uiut Documents or L".S
constitutions. Vol. 8. p 279 0979).
9. The "for defense of themselves and
the state” appears in the constitutions cl Flori-
Kentuckv Hill of
South

phrase

da. Declaration of Rights < 20,
Rights 5 1
Dakota, art VIJ. 4 24;

Pennsylvania, art 1 % 2!
Vermunt. ch 1. art. Il

.ml Wyoming, art I. $ 24

10. see Note. The Impact of State Constitutional
Kight to Bear Arms Provisions on state Cun
Ib ichit rev 1s3 190

Control Legislation,

19b (1970)

11. Despite the early Americans' ubiedion in
standing armies and their preference for citi.vn
militias, our society today apparently prefers
the maintenance ol federally controlled stand-
has as-

ing armies The federal government

sumed total responsibility lor training and sup-

pivng lhe "slate militias.” i e. Hie Nilinnul
liujrd See r g. 121 sc 4x ju1. 102 301,
*02. Fill Itor... It.iliin-r. the Right to near
urns V I'llellollleuoil 1r I, r.\Ti(u ti, i1 Histo
ev liti atli 1 t. Hvv LoOfLi 1Mk
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once for citizen militias. That suggested
purpose is the deterrence of government
from oppressing unarmed segments of the
population. For example, King James Il
attempted to disarm the Protestants while
allowing Catholics to hear arms, thus
prompting the guarantee in the 1689 Bill of
Rights that Protestants could have "arms
for their defense.” 13 Joseph Story wrote
that,

“The right of the citizens to keep and

bear arms has justly been considered, as

the palladium of the liberties of a repub-
lic: since it offers a strong moral check
against the usurpation and arbitrary
power of rulers: and will generally, even
if these are successful in the first in-
stance, enable the people to resist and
triumph over them."
J. Story. Commentaries «n the Constitution,
Vol. 3. p. 746 (1>33». C,\. Carlton v. Stale.
63 Fla. 1. oS So. 486. 48511912) (state provi-
sion was "intended to ev e tne people the
means of protecting themselves against op-
pression and public outrage ’).

"Defense of themselves' has also been
said to include an individuals rigiit to hear
arms to protect li>person and home. Schu-
bert i. UeHard, Ind.App.. 398 N.E.2d 1333,
1341 (ItHU (Indiana constitution provides
citizenry tiie rignt to iwar arms for their
li Tsonal self-defense). Self-defense has
been recognized as a privilege in both civil
ar.d criminal Lw since about MOO in Eng-
land and at all limes in the United States.13
Although ‘'he right lo bear arms for self
protection does not appear to have lieon an
im|Hirtant development in England, the jus-
tification for a right to bear arms in de-
fense of person and home probably reflects

12. See text accompanying note 7 supra

13. "The privilege of solf-defeuse rests upon the
necessity ot permitting .i man who is at-
tacked to take reasonable steps to prevent
harm to himself, where there is no time to
resort to the law. The <jrK English law.
with us views of strict liability, did not recog-
nize such a privilege; e« <« Hut since
ahoui MOO the privilege has been reeugni.vd.
and it is now undisputed m the law of tens

js Well as m the ernnm.il law ' witaticns
omittedi \I I'msser £ .» of T"rt» 10silth
ed It"11

the exigencies of the rural American expe-
rience. See People v. Brown, supra. Cf,
Matthews v. Stale. 237 Ind. G77, 689-692,
148 N.E.2d 334, 339-341 (1958) (Emmcrt, C,
J., dissenting) (constitutional guarantee
based on historical necessity for personal
defense.) 4

B. The meaning of the term “arms"

The term "arms” is also subject to several
interpretations. In the colonial and revolu-
tionary war era, weapons used by militia-
men and weapons used in defense of person
and home were one and the same. A colo-
nist usually had only one gun which was
used for hunting, protection, and militia
duly, plus a hatchet, sword, and knife. G.
Neumann, Swords and Blades of the Ameri-
can Revolution 6-15, 252-254 (1973). When
the revolutionary war began, the colonists
came equipped with their hunting muskets
or rifles, hatchets, swords, and knives. The
colonists suffered a severe shortage of fire-
arms in the early years of the war, so many
soldiers had to rely primarily on swords,
hatchets, knives, and pikes (long staffs with
a spear head). W. Moore, Weapons of the
American Revolution 8 (1967).

Therefore, the term *“arms" as used by
the drafters of the constitutions probably
was intended to include those weapons used
by settlers for both personal and military
defense. The term “arms™ was not limited
to firearms, but included several handcar-
riul weapons commonly used for defense.
The term "arms" would not have included
cannon or other heavy ordnance not kept by
militiamen or private citizens.

14. Compare the provisions in several state con-
stitutions which guarantee that a person has
the right to bear arms "in defense of his home,
person and property,” Colo Const. Art Il
S 13. Miss Const , Art 1Il, 6 12; Mo Const.,
Art 1. $ 23; Mont Const., Art. til. 1 1.1 Ukla.
Const Art. Il, 6 26. Shift? e Kickerson, '26
Mont 157. 247 P.gd 188 (I!).}.) (defendant can-
not be convicted ol assault if he painted a
loaded gun at a trespasser in tits home), ac-
cord. Stoic v P..iss.ird. 35a Mo "»(), til.) > \V 2d
4H5 119 ft!)

lit
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The revolutionary war era untied at a
lime when the rapid social and economic
changes of the so-called Industrial Revolu-
tion began, The technology OI* weapons
and warfare entered an unprecedented era
of change. P. Cleator, Weapons of War
143-152 (11)07). Firearms and other hand-
carried weapons remained the wecal»ons of
personal defense, but the arrival of steam
power, mechanization, and chemical dis-
coveries completely changed the weapons of
military warfare. The development of
powerful explosives in the mid-nineteenth
century, combined with the development of
mass-produced metal parts, made possible
the automatic woalx>ns. explosives, and
chemicals of modern warfare. P. Cleator,
Weapons of H'nr 135 177 (1967).

[11 These advanced weapons of modern
warfare have never been intended for per-
sonal possession and protection. When the
constitutional drafters referred to an indi-
vidual's "right to hour arms," the arms used
by the militia and for personal protection
were basically me same weapons. Modern
weapons used exclusively by the military
are not "arms" which are commonly pos-
sessed by individuals fur defense, therefore,
eiu term ‘anils' in ihe constitution does
not include such weapons.

|2| If the text and purpose of the con-
stitutional guarantee relied exclusively on
the preference for a militia "for defense of
the State," ".hen the term "arms" most like-
ly would include only the modern day
equivalents of the weapons used by colonial
militiamen. The Oregon provision, how-
ever. guarantees a right to hear arms "for
defense of themselves, and the State." The
term "arms" in our constitution therefore
would include weapons commonly used for
either purpose, even if a particular weapon
is unlikely to lie used as a militia weapon.

(3] The constitutional guarantee that
person* have till right lo "hear arms" does
nut mean that all individuals have an unre-
sirieud right to carry or Use personal vvcap-

15. 2 lilwird NI vh It tli2SI] ti-primcd m |
llithop, statutory I runes, i Tst1id ed. lulll

ons in all circumstances. For example, the
danger of firearms was recognized shortly
after the development of gunpowder. The
English Statute of Northampton in 1327
forbade |x:rsons to ride at night carrying a
firearm for the purpose of terrifying the
the people. 5 A 1678 Massachusetts law
forbade shooting near any house, ham, gar-
den, or highway in any town where a per-
son may ho "killed, wounded, or otherwise
damaged." 5 The courts of many states
hav" upheld statutes which restrict the pos-
session or manner of carrying personal
weapons. The reasoning of the courts is
generally that a regulation is valid if the
aim of public safety does not frustrate the
guarantees of the state constitution. For
example many courts have upheld statutes
prohibiting the carrying of concealed weap-
ons. see, e. if., Stale v. Hurl, 66 Idaho 217.
157 I\2;1 72(1915); and statutes prohibiting
possession of firearms by felons, see, e. g..
Stale v. Cartwright, 246 Or. 120, 41S 1\2d

<22 (10(1(5).

Ill.  The present ease

Wo now turn lo the facts of the present
ease. The defendant was involved in an off
and on verbal argument with His apartment
manager in the course of the day on No-
vember i3. ;MS. The dispute escalated
into name calling, colorful words, and ob-
ject throwing. At one point the defendant
kicked the elevator door in the apartment
building. The police were called and arrest-
ed the defendant. The defendant asked the
police to get iiis coat from his apartment.
The officer* found wo “billy cluits” in the
defendant™ apartment.

The defendant was charged with disor-
derly conduct, ORS 166.025, and possession
of a slugging weapon, ORS 166.510. The
matter went to trial without a jury. The
defendant at trial demurred to and moved
to dismiss the second charge on the grounds
that it failed »u state a crime. The motion
was denied and the defendant was found
guilty as charged on both counts.

8. (‘meUIKil hetd m lOsINN. m .ifiti 2S5 1i»7x, re
lerrcil in in levin. lhe Hintit le Ite.ir \rni>
rhe De\w!, " ii(in"iit of the \niern\in | \,<eni"i\ec.
4s i hi. Kviit I. Uev  Mb, Ifiii, tt |s(1li7]i
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fl, 5) Thu defendant appealed to tho
Court of Appeals, contending first that his
acts did not amount to the* crime of disor-
derly conduct, and second that the statute
prohibiting possession of hilly clubs, ORS
166.510(1), violates Article 1, section 27, of
the Oregon Constitution. The Court of .Ap-
peals did not consider defendant’s first con-
tention because it was not raised at trial,I7
The Court of Appeals held that ORS 166.-
510(1) was within the reasonable exercise of
the "police power" of the state to curb
crime. 43 Or.App. 303, 307, G02 P.2d 1096
(1979).

[6J The defendant contends that his
conviction for possession of a billy club vio-
lates his right to possess arms in his home
for personal defense*. Pursuant to our pre-
vious discussion r“egarding the purpose and
scope of the right to bear arms provision,
we hold that Article I, section 27. of the
Oregon Constitution includes a right to pos-
sess certain arms for defense of person and
property. The remaining question is
whether the defendant’s possession of a bil-
ly club in this case is protected by Article I,
section 27.

The dub is considered the first personal
weapon fashioned by humans. O. Hogg,
Cluh< hi Cannon 19 (1968). The dub is still
used today as a personal weapon, eommoniy
carried by the police. ORS 166.510 prohib-
its possession of a "billy;” however, ORrf
166.520 states that peace officers are not
prohibited from carrying cr possessing a
weapon commonly known as
“blackjack™ “ or "billy.”

The statute in this case, ORS 166.510.
prohibits the mere possession of a dub.
The defendant concedes that the legislature
could prohibit carrying a club in a public

17. The general rule Ir. both civil and criminal
cases is that a question not raised and pre-
served m the trial court will not he considered
on appeal. State v Abe/ 211 Or <165, -167. 406
P 2d 902 (19f>5) Failure to raise an objection
in trial court does not automatically preclude
appellate review The defendant's contention
that his acts did not mnsntute th» crime of
disorderly conduct however, docs not present
the exceptional circumstance or manifest error
which itiMiiies tliis court’'s consideration ot
such a claim It follows that defendant's ion
viction ol disorderly routine! is atiirmed Sole

place in a concealed manner, but the de-
fendant maintains that the legislature can-
not prohibit all persons from possessing a
club in the home. The defendant argued
that a ;>erson may prefer to keep in his
home a hilly club rather than a firearm to
defend against intruders.

[71 Our historical analysis of Article I,
section 27, indicates that the drafters in-
tended “arms” to include the hand-carried
weapons commonly used by individuals for
personal defense. The club is an effective,
hand-carried weapon which cannot logically
be excluded from this term. We hold that
the defendant's possession of a billy club in
his home is protected by Article I, section
27, of the Oregon Constitution.

The defendant’s conviction for disorderly
conduct is affirmed, and his conviction for
possession of a slugging weapon is reversed.

2E9 Or. 511
DEPARTMENT OF REVENUE. State of
Oregon, Respondent,

\'A

Ronald V* (iREAVES and Norma P.
Greaves, Appellants.

TC 137,8; SC 26873.

Supreme Court of Oregon,
in Banc.

Argued and Submitted June 2-1, 1981).
Decided July 23, 19S0.

Department of Revenue petitioned for
statutory writ of mandamus commanding

that this case is not concerned with that aspect
of the statute prohibiting disorderly conduct
which we held to be unconstitutional in .'rate v.
Spencer. 269 Or. 225. 611 P 2d 1147 (1960).

18. Webster's Third International Dictionary
defines a "blackjack" as " * * * > a small
striking weapon typically consisting at the
striking end of a leather enclosed piece of lead
or other heaw metal and at the handle end of j
strap or springy shaft that increases the force
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TC CR83-946, CA A309G2. SC S31059.
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In Banc.

Argued and Submitted Nov. 6, 1984.
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Defendant was convicted in the Dis-
trict Court, Polk County, Walter W. Foster,
J., of unlawful possession of a stabbing
weapon, and he appealed. The Court of
Appeals, 69 Or.App. 254, 684 P.2d 630,
reversed, and appeal was taken. The Su-
preme Court, Lent, J., held that defend-
ant's constitutional right to bear arms was
violated by prohibition of mere possession
and mere carrying of a switchblade knife.

Decision of the Court of Appeals af-
firmed.

Weapons <=1

Defendant's constitutional right to
bear arms was violated by prohibition of
mere possession and mere carrying of a
switchblade knife. Const. Art. 1, § 27;
ORS 166.510, 166.510(1).

Robert W. Muir, Asst. Atly. Gen., Salem,
argued the cause for petitioner on review.
With him on the briefs were Dave Frohn-
mayer. Atty. Gen.. James E. Mountain, Jr.,
Sol. Gen., and Lynn Torno, Certified Law
Student.

Susan M. Garrett, Salem, argued the
cause and filed briefs for respondent on
review.

I. The defendant It.ul also filed a motion to sup-

press the knife as evidence nn the basis that it
was obtained as a result of an unlawful search
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Robert Dowlut, Washington, D.C., and
Steven L. Krasik, Salem, filed a brief ami-
cus curiae for Nat. Rifle Ass’n.

LENT, Justice.

The issue is whether ORS 166.610(1), in-
sofar as it prohibits the mere possession
and mere carrying of a switchblade knife,
violates defendant's right to bear arms un-
der Article 1, section 27, of the Oregon
Constitution. We hold that in that respect
the statute does violate defendant’s consti-
tutional right.

ORS 166.510(1) provides, in relevant part:

"* * * [A)ny person who manufac-
tures, causes to be manufactured, sells,
keeps for sale, offers, gives, loans, car-
ries or possesses an instrument or
weapon having a blade which projects
or suings into position by force of a
spring or other device and commonly
known as a switch-blade knife or an
instrument or weapon commonly known
as a blackjack, slung shot, sandclub,
sandbag, sap glove or metal knuckles, or
who carries a dirk, dagger or stiletto
commits a Class A misdemeanor." (Em-
phasis added)

Article 1, section 27, of the Oregon Con-
stitution provides:
"The people shall have the right to
bear arms for the defence of themselves,
and the State * » *[.]”

The accusatory instrument charged that
defendant "did unlawfully possess and
carry” a weapon commonly known as a
switch-blade knife in violation of ORS 166.-
510. Defendant demurred to the accusato-
ry instrument on the grt Md that the stat-
ute was overbroad as impinging on the
right guaranteed to him under Article I,
section 27, of the Oregon Constitution.
The trial court overruled the demurrer.

Trial then proceeded on the basis of facts
stipulated to be the same as those found by
the trial court in the hearing on the motion

and seizure. The trial court's denial of that
motion was not aligned as error.
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Cite at 692 P.2d 610 (Or.

to suppress mentioned in footnote 1, supra.
Those facts are as follows.

On October 3, 1983, defendant was walk-
ing with a companion on a public street.
The two appeared disorderly to an officer
nearby, and when defendant reached up as
he passed a street sign and tapped or
struck it with his hand, the officer con-
fronted both individuals and conducted a
patdown search. Defendant was found
with a switch-blade knife in his back pock-
et. Defendant told the arresting officer
that he carried the knife "for protection"
(defendant evidently feared attack by a
jealous rival for his present girl friend).*

Defendant moved for judgment of ac-
quittal, which was denied. The trial court
then found defendant guilty and eventually
sentenced defendant to jail "suspended on
the condition" that defendant meet certain
terms of probation.

Defendant appealed, assigning as error
the trial court's overruling of his demurrer
and denial of his motion for judgment of
acquittal. The Court of Appeals, 69 Or.
App. 251 081 P.2J 630, per curiam, re-
versed on the basis of our decisions in
Slate r. Blocker. 291 Or. 233. G30 P.2d 81
(IDSL, and Stale r. Kessler, 2S9 Or. 339.
014 P.2d 94 (1980). We allowed review to
determine whether a switch-blade knife is
within the constitutional guarantee. 293
Or. 37, OSS P.2d 845 (1984).

In State v. Kessler, supra, this court for
the first time considered the scope of Arti-
cle I, section 27. There, following the dis-
covery by police officers of two billy clubs
in his apartment, defendant was charged
with the possession of billy clubs in viola-
tion of ORS 166.510(1), the same statute at
issue in the case at bar. On appeal defend-
ant argued that the statute violated Article

J. Wc liave m mind ilut defendants principal
aryunieni w that, insofar as this charge of crim i-
nal rc nduci u concerned, (he statute is over-
broad in proscribing conduct in winch lie has a
state constitutional right to engage. Oidiiinrilv.

ue would have mi reason to go bcvond the facts

described in the accusatory instrument to re-
sulte whither ciior was inmitiillcd in iiwrrul-

611
1984)

I, section 27, of the Oregon Constitution.
The Court of Appeals held that ORS 166.-
510(1) was within the reasonable exercise
of what the court called the state's "police
power" to control crime. 43 Or.App. 303,
307, 602 P.2d 1096, 1097 (1979). Woc re-
versed.

In Kessler, we examined the historical
roots ol Article I, section 27. We conclud-
ed that the drafters of Oregon's constitu-
tion did not wish to limit the right to bear
arms to a citizen militia, but rather intend-
ed that the private citizen also have the
right to "possess certain arms for the de-
fense of person and property." 289 Or. at
371, 614 P.2d at 98.

Our analysis in Kessler of the meaning
of the term "arms" is central to the case at
bar and so merits a further discussion. We
reasoned that because settlers during the
revolutionary era used many of the same
weapons for both personal and military de-
fense, the term "arms," as contemplated by
the constitutional framers, was not limited
to firearms but included those hand-carried
weapons commonly used for personal de-
fense. 239 Or. at 363, 614 P.2d at 98.
Thus, the term "arms" "includes weapons
commonly used for either purpose, even if
a particular weapon is unlikely to be used
as a militia weapon." 289 Or. at 369, 614
P.2d at 98. On the basis of this historical
examination, we held that the possession of
a billy club was constitutionally protected:

"Our historical analysis of Article I,
section 27, indicates that the drafters
intended ‘arms' to include the hand-car-
ried weapons commonly used by individu-
als for personal defense. The club is an
effective, hand-carried weapon which
cannot logically be excluded from this
term."

mi: defendant's demurrer. In ibis case, how-

iter, a factual record was developed, and the
defendant also assigned as criur the denial of
Ins motion for judgment of acquittal. The facts
ate recounted to show thru there is no evidence
to support am rovMble charge of an illegal
intent to me the weapon or an illegal use of ihc

weapon.
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289 Or. at 372, 614 P.2d at 100.3

The state argues that a switch-blade is
not a weapon "commonly used for personal
defense,"” and ia therefore not an "arm"
within the meaning of the Oregon Constitu-
tion. It insists that the switch-blade is an
offensive weapon used primarily by crimi-
nals. In support of this argument we are
referred to various authorities, especially
the Federal Anti-Switchblade Act, 15 USC
88 1241-44 (Supp. IV, 1980), which is aimed
at prohibiting the introduction of switch-
blade knives into interstate commerce be-
cause they 3re "almost exclusively the
weapon of the thug and the delinquent,”
S.Rep. No. 1980, 85th Cong., 2d Sess., re-
printed in 1958 U.S.Code Cong. & Ad.News
3435, 3437.

We note, first, that that material offers
no more than impressionistic observations
on the criminal use of switch-blades. More
importantly, however, we are unpersuaded
by this distinction which the state urges of
"offensive” and "defensive” weapons. All
hand-held weapons necessarily share both
characteristics. A kitchen knife can as eas-
ily be raised in attack as in defense. The
spring mechanism does not, instantly and
irrevocably, convert the jackknife into an
"offensive" weapon.* Similarly, the clasp
feature of the common jackknife does not
mean that it is incapable of aggressive and
violent purposes. It is not the design of
the knife but the use to which it is put that
determines its "offensive" or "defensive”
character.

There are statutes now on the hooks that
concern the manner in which weapons are
carried, the intent with which they are car-
ried, the use to which they may not be put

3. One year later, in Stale v. Blocker. 291 Or. 2S5,
259. 630 P.2d 824. 826 (1931). wo held that the
possession of a biily club outside as well as
inside the home is constitutionally protected.

4. At one time the single-action, single-shot hand-
gun was carried by many men for defense. Did
the development of the double-action feature of
the handgun or the addition of the revolving
cylinder which enabled one to fire the gun sev-
eral times without pausing to reload, as a mailer
of law. transform the handgun from a defensive
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and the status of a person that results in
forbidding his possessing a weapon.

"This state has several such regula-
tory statutes, with which we are not con-
cerned in this case: ORS 166.220(1) pro-
hibiting possession of a dangerous weap-
on with intent to use such weapon unlaw-
fully against another; ORS 166.240, pro-
hibiting carrying certain weapons con-
cealed about one’s person; ORS 166.250,
prohibiting carrying any firearm con-
cealed upon the person or within any
vehicle without a license to do so."
(Footnote omitted.)

Slate v. Blocker, supra, 291 Or. at 259-
260, 630 P.2d at 826. See, also, ORS 166.-
270, which prohibits an exconvict from pos-
sessing a firearm concealable on the per-
son, which this court held not to offend
Article |, section 27, of the Oregon Consti-
tution in State v. Robinson, 217 Or. 612,
619, 343 P.2d 886 (1959).

The appropriate inquiry in the case at
bar is whether a kind of weapon, as modi-
fied by its modem design and function, is
of the sort commonly used by individuals
for personal defense during either the revo-
lutionary and post-revolutionary era,s or in
1859 when Oregon's constitution was
adopted. In particular, it must be deter-
mined whether the drafters would have
intended the word "arms” to include the
switch-blade knife as a weapon commonly
used by individuals for self defense. To
answer that question we must journey
briefly into the history of knives. We have
resorted primarily to three books by H.
Peterson for that history: Arms and Arm-
our in Colonial America, 1526-1783 (1956);
American Knives (1958); Daggers and
Fighting Knives of the Western World
(19GS). What we have to say generally in

weapon to an offensive weapon? Obviously, the
gun. both belore and after such changes, could

be used for either defense or offense.

5. Article I. section 27, of the Oregon Constitu-
tion was taken verbatim from sections 32 and
33 of the Indiana Constitution of 1351. Indi-
ana's bill of rights liberally drew upon (he state
constitutions of Kentucky. Ohio. Tennessee, and
Pennsylvania, which were drafted between 1776
and 1302. See Slate i* Kessler, 289 Or. 359. 365.
014 1'.2d 94. 95 (1980).
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the next few paragraphs is drawn from
those works.

The popularity of the fighting knif has
had an uneven history, even to today.
During tho Roman civilization and for sev-
eral centuries thereafter, for example, the
knife was little appreciated as a tool of
combat, but during the Viking Period of
the 9th and 10th centuries large knives
(scramasax), used for general purposes as
well as for war, were popular among the
Northmen, Germans, Franks and Anglo-
Saxons. It was during the Middle Ages
that the real flowering of the fighting knife
and dagger occurred. New shapes ap-
peared and the knife became part of the
standard dress for all classes: from the
knights and their men-at-arms as an ad-
junct to the sword, to the laborer and peas-
ant for protection and convenience. Dur-
ing the 16th century the dagger came to be
used by the aristocracy, mainly in conjunc-
tion with the sword, and was used primari-
ly for combat; indeed, during the early
part of that century the technique of fight-
ing with sword and dagger developed, thus
giving rise to the modern school of knife
fighting. Through the 16ih and 17th cen-
turies knives and daggers declined in im-
portance and were no longer an important
part of the daily civilian costume.

In early colonial America the sword and
dagger were the most commonly used
edged weapons. During the American co-
lonial era every colonist had a knife. As
long as a man was required to defend his
life, to obtain or produce his own food or to
fashion articles from raw materials, a knife
was a constant necessity. Around 1C50
one form of dagger popular in the colonies
was the “plug bayonet,” so called because
it fit into the muzzle of a musket, it was
used both as a dagger or as a general
utility knife. Other knives became popular
during the 17th and 18th centuries. The
American frontiersman used a large knife
to ward off danger from Indian attacks and
to hunt anti trap; along with that lie car-
ried a smaller knife, the blade being three
to four inches long, in his rifle bag.

In the 19th century, daggers remained
popular, but in the west the renowned Bow-
ie knife became the weapon favored by the
lawless and law-abiding alike. These were
violent times, particularly from the 1820s
through the Civil War, when a weapon
might be needed at a moment's notice. In
response, "the well-equipped gentleman
carried a pistol in his pocket and a knife
beneath his coattails.”

Of the many varieties of knives, none has
been a more constant or enduring compan-
ion to man than the pocket knife. Speci-
mens of folding pocket knives have been
discovered in Roman archeological sites,
indicating that such knives were popular at
least from the first century A.D. They
have been manufactured for their utility as
both instruments of labor and combat.
One of the most common of the specific
named knives is the jackknife, a word of
uncertain origin, which was a large single-
bladed folding knife, ranging in size from
four to oeven inches when closed. By the
early 1700s, when the eastern seaboard had
become a highly settled area with large
towns and cities and relatively good roads,
men normally carried a folding pocket
knife. Even when they joined the Ameri-
can army during the revolution, the knife
they carried was the jackknife, which was
mentioned frequently in colonial records.
During the American Revolution at least
two states, New Hampshire and New York,
required their miiitiamen to carry a jack-
knife. Even during t' * mid-18th century,
some of these “jackknives" were rather
mere lethal than their name suggests, mea-
suring two feet long with the blade extend-
ed, and designed solely for fighting. G.
Neumann, Swords and Blades of the Amer-
ican Revolution 217 (1973). Some others
had blades over 16 inches long, extending
well beyond the lull even when folded, and
were designed to be used open or closed.
"Gentlemen" and officers during this same
era often carried canes with slender dig-
gers mounted inside which could be drawn
with a quick tug and were used for person-
al defense. Neumann. Swords and Blades
of the American Revolution supra, at 239.
In the early INth century a special form of



614 Or.

dagger also developed, the pocket or fold-
ing dagger, with blades ranging in size
from four to sixtr_-n inches; they were
intended to be carried in the pocket or in
special sheathes.

It is clear, then, that knives have played
an important role in American life, both as
tools and as weapons. The folding pocket-
knife, in particular, since the early 18th
century has been commonly carried by men
in America and used primarily for work,
but also for fighting.

This brings us to the switch-blade knife.
A switch-blade is defined as a "pocketknife
having the blade spring-operated so that
pressure on a release catch causes it to fly
open." Webster's Third International Dic-
tionary 2314 (1971). If ORS 166.510(1) pro-
scribed the possession of mere pocket-
knives, there can be no question but that
the statute would be held to conflict direct-
ly with Article I, section 27. The only
difference is the presence of the spring-op-
erated mechanism that opens the knife.
We are unconvinced by the state's argu-
ment that the switch-blade is so "substan-
tially different from its historical ante-
cedent" (the jackknife) that it could not
have been within the contemplation of tho
constitutional drafters. They must have
been aware that technological changes
were occurring in weapomy as in tools
generally. The format and efficiency of
weaponry was proceeding apace. This was
the period of development of the Gatling
gun, breach loading rifles, metallic car-
tridges and repeating rifles. The addition
of a spring to open the blade of a jackknife

6. Charles Dickens, in his novel Marlin Chu/e-
lewii, published in 13-42 shorilv after his return
from America, referred to a certain Scaddor.

who "picked his teeth with a sort of young

bayonet that flcvv out of Ins knife when ho
touched a spring.” Thu suggests that America
could have been the origin of the switch-blade.

Set A. Popkess. Hick Knives, (1959) Crim |I. It

b-10.

7. ORS 166,510(1) was amended in 19S7 to in-
clude, for the first turn-, piosvnption against the
possession ol switchblades. Or.laws 1‘>57. ch.

290, 4 1.

8- The analysis we have employed in State i
Kesslerand Slate v, Illackir, ati>ra, at footnotes
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is hardly a more astonishing innovation

than those just mentioned.6

We stress again, as we have stressed
before, that this decision does not mean
individuals have an unfettered right to pos-
sess or use constitutionally protected arms
in any way they please. The legislature
may, if it chooses to do so, regulate posses-
sion and use. See State v. Blocker, supra,
291 Or. at 259, 630 P.2d at 826; Stale v.
Kessler, supra, 2S9 Or. at 370, 614 P.2d at
100. This court recognizes the seriousness
with which the legislature views the pos-
session of certain weapons, especially
switch-blades.1 The problem here is that
ORS 166.510(1) absolutely proscribes the
mere possession or carrying of such arms.
This the constitution does not permit.*

The decision of the Court of Appeals is
affirmed.

(of

71 Or.App. 356

Gerald Lee ALBERS. Appellant,
V.

Hoyt C. CUPP. Superintendent, Oregon
State Penitentiary, Respondent.

137975; CA A31762.

Court of Appeals of Oregon.
Argued and Submitted Nov. 28, 1984.
Decided Dec. 12. i084.
Reconsideration Denied Jan. 25, 1985.
Review Denied Feb. 12. 19S5.

Appeal from Circuit Court, Marion Court
ty, Clarke C. Brown. Judge.

i and S, concerning clubs and in the case at bar
concerning a knife may not be the same analy-
sts that would be appropriate to the application
of Article I. section 27, of the Oiegon Constitu-
tion to a weapon vutlt as a can of mace, not
having a prc-ivvcnticth century form nr counter
part. It has been suggested that it is incongru-
ous to believe that a woman today to defend
herself liom a rapist would have constitutional
sanction for earning a swikh-blatlc knife hut
not (or the can t.l mace Iterative the latter was
unknown to the mid nineteenth ccntuiv. Suilt
a t.ive is not before us The lime to deal with

that vase is when it is presented.
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(b) It is an affirmative defense to a prosecution under (a)(1) of this
section that

(1) the defendant took reasonable steps to remove the substance
from the highway; and

(2) no person suffered physical injury as a result of the presence of
the substance on the highway.

(c) Obstruction of highways is a class B misdemeanor. (8§ 7 ch 166
SLA 1978)

Collateral references. - 39 Am. Jur.
2d, Highways, Streets and Bridges,
38 281-310.

39A C.J.S., Highways, 33 217-231.

Article 2. Weapons and Explosives.

Section Section
200. Misconduct involving weaponsin the 230. Possession of burglary tools
first degree 240. Criminal possession of explosives

210. Misconduct involving weaponsin the 250. Unlawful furnishing of explosives
second degree

220. Misconduct involving weapons in the
third degree

Collateral references. — Validity and
construction of gun control laws, 28
ALR3d 845.

Sec. 11.61.200. Misconduct involving weapons in the first
degree, (a) A person commits the crime of misconduct involving
weapons in the first degree if the person

(1) knowingly possesses a firearm capable of being concealed on
one’s person after having been convicted of a felony by a court of this
state, a court of ihe United States, or a court of another state or terri-
tory;

(2) knowingly sells or transfers a firearm capable ofbeing concealed
on one’s person to a person who has been convicted ofa felony by a court
ofthis state, a court of the United States, or a court ofanother state or
territory;

<31 manufactures, possesses, transports, sells, or transfers a
prohibited weapon;

(41 knowingly sells or transfers a firearm to another whose physical
or mental condition is substantially impaired as a result of the intro-
duction ofan intoxicating liquor or drug into that other person's body;

(51 removes, covers, alters, or destroys the manufacturer’ serial
number on a firearm with intent to render the firearm untraceable; or

128
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>fthis (6)  possesses a firearm on which the manufacturer's serial number

has been removed, covered, altered, or destroyed, knowing that the

serial number has been removed, covered, altered, or destroyed with

the intent of rendering the firearm untraceable.

nee of (b) Itis an affirmative defense to a prosecution under (a)(1) or (2) of
this section that

h 166 (1) the person convicted of the prior offense on which the action is
based received a pardon for that conviction;

(2) the underlying conviction upon which the action is based has
been set aside under AS 12.55.085 or as a result of post-conviction
proceedings; or

(3) a period of five years or more has elapsed between the date of the

* person’s unconditional discharge on the prior offense and the date of
the possession, sale, or transfer of the firearm.

(c) It is an affirmative defense to a prosecution under (a)(3) of this
section that the manufacture, possession, transportation, sale, or

ves transfer of the prohibited weapon was in accordance with registration
ives under 26 U.S.C. 5801-5872 (National Firearms Act).

(d) The provisions of (a)(3) of this section do not apply to a peace
officer acting within the scope and authority of the officer's employ-
ment.

(e) As used in this section,

(1) "prohibited weapon" means any

* (A) explosive, incendiary, or noxious gas

(D) mine or device that is designed, made, or adapted for the purpose,
of inflicting serious physical injury or death;

(ii) rocket, other than a" emergency flare, having a propellant
charge of more than four ounces;

etance

first (iii) bomb;
iving (iv) grenade;

(B) device designed, made, or adapted to muffle the report of a
d on firearm;
this (C) inetal knuckles;
forri- (D) switchblade or gravity knife;

(E) firearm that is capable of shooting more than one shot
*aled automatically, without manual reloading, by a single function of the
ourt trigger; or

(F) rifle with a barrel length of less than 16 inches, shotgun with a

te or
barrel length of less than 18 inches, or firearm made from a rille or
'S a shotgun which, as modified, has an overall length of less than 26
inches;
J'ical (2) "unconditional discharge" has the meaning ascribed to it in AS
ntro- 12.55.185.
iidy; (f) Misconduct involving weapons in the first degree is a class C
erial felony. G 7 ch 166 SLA 1978»

V; or
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Tim CITY OF LAKEWOOD, i mmmlelfil
Mrnratfra »f tire Stit* *f Ola-
rM«, P«tltl»«»r,

V..
Oarire Edward PILLOW, RatpaadaalL
No. C-IM.

y

Supreme Court of Colorado,
Kn Banc. -*

Oct. 10, 1972.

Defendant was convicted in Municipal
Court of violation of city ordinance mak-
ing it unlawful to possess dangerous or
deadly weapon, and he appealed. The' Dis-

trict Court, Jefferson County, Christian D..

Stoner, J.t rtversed and declared ordinance
invalid, and certiorari was granted. The
Supreme Court, Hodges, J., held that the
ordinance was unconstitutionally over-
broad, where it would prohibit gunsmiths,
pawnbrokers and sporting goods
from carrying on substantial part of their
business, it appeared to prohibit individuals
from transporting gvns to and from such
places of business, it made it unlawful for
person to possess firearms in vehicle or in
place of business fot purpose, of self-de-
fense, and several of such activities were
constitutionally protected and, depending
upon circumstances, might be entirely free
of criminal culpability.

Affirmed.

I, Weapons >3 *

City ordinance prohibiting possession
of dangerous or deadly weapon was uncon-
stitutionally overbroad, where it would
prohibit gunsmiths, pawnbrokers and sport-
ing goods stores from carrying on substan-
tial part of their business, it appeared to
prohibit individuals from transporting guns

to and from such places of business, it. ,

made it unlawful for.person to possess
firearm in vehicle or in place of business
lor purpose of self-defense, and sevoal of
such activities were constitutionally pro-
tected and. depending upon circumstances,
might be entirely free of criminal culpabil-

storesl
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ity. 1966 PenmSoppv GRL., section 40-
11-1; Coastart. 2,1 13.

2. CaartltatIMil. Law <=>#)

Governmental purpose to control or
prevent certain activities,, which may be
tonstitntsocally-subject to stafe. or munici-
pal regulation under police power, may not

be achieved by means which sweep unhec- .

esiarily broad and thereby invade area of
protected freedoms.

3. Caaitltattaaal Law «=C3<lI)

Even though governmental purpose
may be legitimate and substantia], that pur-
pose cannot be pursued by means that
broadly stifle fundamental personal liber-
ties when the end an be more narrowly
achieved.

Raymond C Jol nson, Lakewood, for pe-
titioner.

Theodore P. Koeberle, Boulder, for re-
spondent.

HODGES. Justice.

On petition of the City of Lakewood, we
granted certiorari to review die district
court's declaration that a Lakewood ordi-
nance is invalid.

The respondent Pillow was convicted in
municipal court of a violation of this ordi-
nance which makes it unlawful to possess a
dangerous or deadly weapon. He appealed
to the./'strict court which reversed the
conviction on :the basis of a finding that
there-was a failure of proof before the
municipal court and on the further ground
that the ordinance was invalid. The dis-
trict court's declaration of invalidity was
premised on its finding that the subject
matter of the ordinance is a matter of
statewide concert, and is therefore
prennpted by a-state statute pertaining to
the canying of a concealed weapon. .This
state statute is 1965 Perm.Supp., CJLS.
196J. 40-11-1.

We affirm the district court’s reversal
of the respondent's conviction but do so on
the ground that the Lakewood ordinance is

4
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unconstitutionally overbroad. Jt is there- [1] An analysis of the foregoing ordi-

fore unnecetiary to discuss the failure of
proof issue;. moreover, this case is not a
suitable vehicle for a consideration of the
preemption issue. Our decision to resolve
this case in this manner was prompted to
some degTee by statements made by counsel
for the City of Lakewood during oral ar-
gument He conceded that the ordinance
lacked specificity in certain respects and
that a replacing ordinance was in the proc-
ess of preparation.

The subject Lakewood ordinance is num-
bered 0-70-47, Sec. 3-9 and is set forth in
full as follows:

"Unlawful to Possess, Carry or Use
Dangerous or Deadly Weapons, (a) It
shall be unlawful for any person to have
in his possession, except within his own
domicile, or to carry or use, a revolver
or pistol, shotgun or rifle of any descrip-
tion, which may be used for the explo-
sion of cartridges, or any air gun, gas
operated gun or spring gun. or any bow
made for the purpose of throwing or
projecting missiles of any kind by any
means whatsoever; provided that noth-
ing in this section shall prevent use of
any such instruments in shooting galler-
ies or ranges under circumstances when
such instruments can be fired, dis-
charged or operated in such manner as
not lo endanger persons or property and
also in such manner as to prevent the
projectile from traversing any grounds
or space outsit™ the limits of such gal-
lery or range; and provided further,
that nothing herein contained shall be
construed to pre* ent the carrying of any
type of gun, when unloaded, or any bow.
to or from any range, gallery or hunting
areas, (b) Nothing in this section shall
prevent the possession or use of any of
said instruments by persons duly licensed
for such purpose by the City of Lake-
wood. (c) Nothing in this section shall
prevent the use of or possession of any
said instrument by law enforcement per-
sonnel."
>t ¥ I*—

nance reveals that it is so general in its
scope that it includes within its prohibi-
tions the right to carry on certain business-
es and to engage in certain activities which
cannot under the police powers be reasona-
bly classified as unlawful and thus, subject
to criminal sanctions. As an example, we
note that this ordinance would prohibit
gunsmiths, pawnbrokers and sporting goods
stores from carrying on a substantial part
of their business. Also, the ordinance ap-
pears to prohibit individuals from trans-
porting guns to and from such places of
business. Furthermore, it makes it unlaw-
ful for a person to possess a firearm in a
vehicle or in a place of business for the
purpose of self-defense. Several of these
activiries are constitutionally protected.
Colo.Const. art. 11, 8§ 13. Depending upon
the circumstances, all of these activities
and others may be entirely free of any
criminal culpability yet the ordinance in
question effectively includes them within
its prohibitions and is therefore invalid.
Shunleswonh v. Birmingham, 382 U.S. 87.
86 S.Ct. 211, 15 LEdJd 176 (1965); Win-
ters v. New York. 333 U.S. 507, 68 S.Ct.
665, 92 LEd. 840 (1948); People of the
City of Detroit v. Sanchei. 18 Mieh.App.
399, 171 N.WJd 452 (1969),

(2,3) A governmental purpose to con-
trol or prevent certain activities, which
may be constitutionally subject to state or
municipal regulation under the police pow-
er. may not be achieved by means which
sweep unnecessarily broadly and thereby
invade the area of protected freedoms.
Zwicklcr v. Koota. 3S9 U.S. 241. S3 S.Ct.
391. 19 LEtL2d 444 (1967); Apthekcr v.
Secretary of State. 378 U.S. 500, S4 S.Ct.
1659. 12 LEdJd 992 (1963); NAACP v.
Alabama. 377 U.S. 288, 84 S.Ct. 1302, 12
LEd2d 325 (1964). Even though the gov-
ernmental purpose may be legitimate and
substantial, that purpose cannot be pursued
by means that broadly stifle fundamental
liberties when the end can be
Aptheker v. Sec-

personal
more narrowly achieved.



