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The H o n o r a b l e  J a n  F a i k s
SJR4 -  R i g h t  t o  Keep and  B e a r  Arms

J a n u a r y  2 9 ,  1989 
P a g e  38

We a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  o u r  co m m en ts ,  a n d  t r v s t  

t h a t  we c a n  w o rk  t o g e t h e r  t o  a c c o m p l i s h  y o u r  g o a l s  i n  a way t h a t  

d o e s  n o t  d e t r i m e n t a l l y  a f f e c t  o u r  a b i l i t y  t o  p r o s e c u t e  a c t i v i t i e s  

t h a t  we a l l  a g r e e  s h o u l d  b e  a g a i n s t  t h e  l a w .

c c :  T he  H o n o r a b l e  P a t  Rodey
T h e  H o n o r a b l e  P e t e r  G o l l  
T he  H o n o r a b l e  Max G r u e n b e r g  
T h e  H o n o r a b l e  Dave D o n le y  
G r a c e  B e rg  S c h a i b l e  
Bob E v a n s

R e s p e c t f u l l y  s u b m i t t e d ,

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

L a u r i e  H. O t t o  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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Alaska Association Chiefs of Police
MICHAEL L .  DAUGHERTY. PRESIDENT &
4 0 6 0  HEATH STREET, HOMER. ALASKA 9 9 6 0 3

J a n u a r y  16, 1999
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COMMSSIONFR'S OFFICE
| , i f . - " n  A 'u v n

N 1 7  19S9
S e n a t o r  J an  Paiks ,  Chai rman 
S e n a t e  J u d i c i a r y  Commit tee 
PO Box V, Mail  Stop 3100 
J u n e a u ,  AK 9981 1

RE; S. J.  R. #4

D e a r  S e n a t o r  Faiks ;

The  Al a s ka  A s s o c i a t i o n  of  C h i e f s  o f  P o l i c e  i n  opposed  t o  Se n a t e  
J o i n t  R e s o l u t i o n  <>4. We a r e  c o n c e r n e d  t h a t  s h i f t i n g  t h e  e x i s t i n g  
c o n s t i t u t i o n a l  c o l l e c t i v e  r i g h t  t o  b e a r  arms t o  an u n d e n i a b l e ,  
u n i  n f r i  n g a b l "  i n d i v i d u a l  r i g h t  w i l l  p l a c e  our  e x i s t i n g  weapon 
l a w s  i n  j eopa r dy .  Thi s  amendment  cou l d  u l t i m a t e l y  e x t e n d  an 
i n d i v i d u a l  c o n s t i t u t i o n a l  g u a r a n t e e  t o  c o n v i c t e d  f e l o n s ,  t he  
m e n t a l l y  deranged or  o t h e r w i s e  i n c o m p e t e n t  p e r s o n s  t o  poaaeaa  
f i  r e a r ms .

The i s s u e s  of  c o n c e a l e d  weapons and p r o h i b i t e d  weapons has not  
b e e n  a d e q u a t e l y  a d d r e s s e d .  I t  i s  v i r t u a l l y  i m p o s s i b l e  t o  
a c c u r a t e l y  p r e d i c t  how t he  c o u r t s  w i l l  i n t e r p r e t  t he  i n t e n t  o f  
t  h i  s amendment when t h e s e  i s s u e s  a r e  r a i s e d ,  and we can r e s t  
a s s u r e d  t h e y  wi l l  be. We s i m p l y  do noc need more l i t i g a t i o n  i n  
t h i s  a r e a .

By no means i s  our  a s s o c i a t i o n  an a n t i - g u n  group,  bu t  we b e l i e v e  
i n  and a d v o c a t e  r e s p o n s i b l e  use,  p o o s e s s i o n ,  and o w n e r s h i p  o f  
f i r e a r m s .  The e x i s t i n g  l aw a d e q u a t e l y  p r o t e c t s  t he  good e i t i i e n s  
o f  Al aska .

He r e q u e s t  t h a t  t h i a  p o s i t i o n  bo made p a r t  of  t h e  r e c o r d  i n  f r o n t  
o f  y o u r  commi t t ee .

Res  p e c t f  u l l y ,

M i c h a e l  L. Daugher ty  
P r e s i  de n t

MLD/dla



ALASKA CHAPTER 
NATIONAL ASSOCIATION OF 

SOCIAL WORKERS

Exccupvt Director 
W.Uuta Dicfccli, ACSW

8923 Tsnu Dnvt 
Juneau. Alaiiu 99801 

(907) 789-7099

January 31, 1989

The Honorable Jan Folks, Chair 
Senate Judiciary Committee 
P. 0. Box Y 
Juneau,AK 99811 hi. S.J.R. 4

Dear Senator Folks:

The Alaska Chanter of the National Association of Social Workers is oddoss! to Senate Joint 
Resolution 4. We behove that to delete the provisions in tne existing constitution that give the 
state the right to regulate the use ana possession of firearms woula create serious oroblems in a 
state that already has such high rates of violent de3tns ana accidents which are caused by 
firearms.

The National Association of Social Workers represents more than 300 professional social 
workers throughout the state. As a group working daily with a wide range of social problems, we 
urge you to consider the potential negative effects of this proposed Constitutional amendment.

Our organization is not opposed to the responsible use of firearms for hunting or sport.
However, we believe thnt it  is in the best interests of all the citizens of Alaska that the state 
retain the power to regulate the purchase and possession of weapons If this amendment were to 
pass, the state could not prohibit convicted felons ana mentally oeranped individuals from 
purchasing and possessing weapons.

We do not believe tnere is a need to cnangs the existing provision in tne Ccnsititution. howe' e r, 
i f  S. J. R. 4 isaor pteo.westrongivurge that vouaod a clause to tne amendment that w ill aliuw 
the state to continue to regulate tne use of firearms, sucn as exceot tnat tms riant may oe 
regulated oy state law or municipal ordinance"

Sincerely,

Alaska Chap‘r r
National Association of Social Workers

.BOARO Of DIRECTORS
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Nebraskans Vot. 
For Firearm Right

A state question to amend Nebraska's con­
stitution to include the guaranteed right 

to «e?a and bear arms gamed voter approval 
by a margin oI65 to 35%. Nebraska is the

43rd state to adopt such a measure. Six 
others have done so this decade.

The week before the vote, members of 
Nebraska Sportsmens Rights Committee 
(NSRC). headed by NRA Director Or. James 
Carlson, and NRA officials toured the state, 
speakmg to hunting and shooting clubs, 
along with the tews media. As on previous 
visits, the wa m reception told organizers 
to expect the test on election d3y. Sut they

werent sure the strong support in the 
western two-thirds of the state would carry 
over into the east, especially in Omaha.

NSRC Chairman Carlson said the question 
earned m all 93 counties in the state. He 
is not surprised by the firearms mandate 
from citizens

The Nebraska vote means local ordi­
nances. more restrictive than the state law. 
will be preempted. ■

Financial Supporters Of The Maryland Handgun Ban

Nxncftti gun prohibition groups. Maryland businesses and 
political organizations put their financial muscle against 

Haryiand firearms owners who sought to overturn the Maryland 
bancgun ban by referendum m the November election. According 
to the October 1988 filing to the Maryland State Administrative 
Boaro of Elections, the "Citizens for Eliminating Saturday 
flight Specials." which opposed the private ownership of 
karpguns in Maryland, listed the following businesses and 
jrr.'ps as donors to their ant.-gun campaign:

SERVICE C O N T R IB U T O R S :
Baltimore s Child Magazine

Baltimore (5163 30)
Ed Early Printing Co.

Baltimore (5123 CO)
Farrar Network

Baitmore .5 12 :333 )
National Coalition To Ban Handguns

Washington OC ($4 37 : 30)

F IN A N C IA L  C O N T R IBU TO RS:
1 * 4  Plastics. Inc.

Baltimore 15500 CO)
latncan Ambulance I Oxygen

Service
Baltimore (S5.0G0 00)

Iw*r.can Bank Stationery Co.
Baltimore <11.000001

krrcan Trading I Production Com 
Baltimore ISSOOOCO)

Aecr.cans lor Democratic Action 
W ash ing ton , 0 C ISICQ00)

Ummatic Rolls. Inc.
Baltimore iS2 500 001

bfemore Annual Conference 
United Methodist Church 
Baltimore IS1.30000)

tatxnere Equitable Society 
Baltimore (SS 000 00)

Utwore Cas I Electric
Baltimore IS 15.000 00) 

I b t u m  t  Resnick. PA. (law  Of­
fices)
Annaoolis (S9.000 00)

h tom  0erelopme.it Croup, Ik .
|  Columbia (S100 00)
►eadway-Payne. Inc.

Baltimore ISI.OOOOO)
Clair Bank ol Maryland
j  Baltimore IS 1 000 00)
Calen s Clothiers
L Cocieywille 152500)

Colonial limited Panntrs 
i  Baltimore 15250 001
Cawcord Associates. Inc.
3 BHIimcie * * hO 00)
t w i  Central Petroleum

Biitnreif >510 000 00)
Wtiaro limited Partnership 

fow«n (SI 000 001
wydee Oil Co

Baltimore (5300 00)
" Autocues, Inc. 

r  Baltimore iSSOOOl

Eleanor t Franklin Roosevelt 
Democratic Club 
Borne S200 20)

Environmental Elements Corp.
Baltimore S100 00)

Equitable Bank National Ass n 
Baltimore 520 000 00)

Fairbrook Park Apartments
Baltimore .520000)

Fidelity I  Deposit Co.
Baltimore S! 000 001

First National Bank ot Maryland 
Baltimore :S10.000 00)

Gensiar Slone Products Co.
Hunt Valley 5500000 )

Croup Oental Service
Nortn Belhesda (S300 00)

Handgun Control. Inc.
Wasnmgion DC iSOOOOOOO)

Hechtnger
landover (53.000 00)

Hillman Materials l  Medical 
Components. Inc.
Columbia IS2S000)

Hylton A Conzales
Baltimore ISAOOOO)

HIS Bakery. Inc
Bail.moie 152.500 00)

Inner City Realty Co I I
Baltimore < S150 CO)

lonathan Melmck Auctioneers. Inc.
Bail.moie 51 00000)

Aamamlz. Uhllelder I  Permiso 
rues*.lie  55GOCO)

koren fu rnitu re. Inc
Baltimore '515 CO)

Ukem lc»e lry  Co . Inc
Baltimore .550 CO)

L indo* I  Co.
Brinesdi <55000001

tjrg e n id d e r I  Son. Inc Contrac­
tors
BjH.more (S5COOOI

Laurel Racing Ass'n
laurel iSlO.CCOOO)

laure l Sand I  Gravel. Inc.
la u ie i 155,033 CO)

legum Cherrolet-Nissan
Baltimore (SI 300 CO)

levan. Schimel. Richman I  Beiman 
Columo.a i SICOOO)

Louis J. Grasmick Lumber C o. Inc.
Baltimore (51 030 CO)

Loyola Federal Savings L Loan 
Baltimore ■51 333 30)

Macks I  Macks. Inc.
Baltirr.re  tSICCOCO)

Manekm Corp.
Baltimore (SICCOGO)

Mars Super Markets. Inc.
Baltimore (S2C000)

Maryland Cab Ass'n
Kensington 151 30000)

Maryland legislative Black Caucus 
Landover 152.00000)

Maryland Slate Teachers Au'e 
Baltimore (57 00000)

Meridian Healthcare. Inc.
Tow son 151.250 00)

Meridian. Inc.
towson (53.750 00)

Micro Machining
Baltimore IS5C000)

Noxeil Corp
Hunt valley i52023000)

Humber Ten Foundation. Inc 
Baltimore <5530001

N. Hess' Sons. Inc.
Baltimore (55COOO)

Pcrtni Construction Inc.
Hageistown tSICCOCO)

PHP Healthcare Coip.
i 'e i j r d n j  Va '51 330 30)

Pioneer C.ly Realty Co. I
Bail.moie iSI50C0l

Pioneer City Realty Co. 3
Baltimore i SjCO 00)

Piper I  Maibury
Baltimore >5503000)

The Commercial Relmery
Baltimore <578 75|

Producer's Video Corp.
Baltimore >51.026.50)

Winston Networn. Inc.
Baltimore 520 640 00)
Conation * a :e  at .-eouest ol 

‘.he Mar. a.*a 
Transit A „:::f< (y l

Poor. Bowen, B a rle tt Kennedy 
Baltimore .5100.00)

Prem I  Oumier
Baltimore .550 00)

Quille-Crown Panting. PMC 
Management MO. Inc. 
Baltimore 5500 00)

Quille's Parking Co. Ho. 4
Baltimore .550000)

RCM I  D
Baltimore 5250 00)

Redwood tower Associates
Baltimore .5100 CO)

Rilz Camera Centers. Inc.
Beltsvnle (55000)

Rummel. XJepper I  Kahl Eng.
Baltimore tSI.OOOOO)

R E. M ichel Co.. Inc.
Glen S crrie  >57.000 00)

Samuel Meisel I  Co.. Inc.
Glen Buime (5100 00)

Schulman I  Treem. PA
Baltimore 1510000)

Stone I  Associates. Inc.
Baltimore (525000)

Sua Furn itu re. Inc.
foresivnie (525 00)

The Bank o t Baltimore
Saltim cie <55.000 00)

Thomas Barnes. Baines Construction 
Annacci.s (52000)

Time Management Group
Baltimore 515 00000)

T Talbott I  Ann Bond
Ruiton 15200 00)

United Methodist Mission
B a it irc ie  51 60000)

White Ridgeiy 1 Associates. Inc.
Tonson 152500)

W fM ing-lu rner ContracU 'g
B a i l ir q ir  j  t J 000 GO)

Windsor House Apts. fra n k lin  
Park Apt. Co.
Baltimore 1530000)

Woman s Suburban OemocMUc Club 
Bethtsoa (5500 00)
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CONTINUATION o f  FISCAL NOTE ANALYSIS 

 F o r  B i l l / R e s o l u t i o n  N o.  HJR :

c o u n t i n g  p u r p o s e s .  H ow ever ,  t h e s e  c o s t s  a r e  b a s e d  on t h e  
‘a s s u m p t i o n  t h a t  a l l *  c a n d i d a t e s  a n d  i s s u e s  w i l l  f i t  on t h r e e  
b a l l o t  c a r d s ,  w h ic h  i s  t h e  n o rm .  - I t  s h o u l d  b e  n o t e d ,  
how ever  t h a t '  s h o u ld -  t h e -  i n c l u s i o n  o f  t h i s  i s s u e  r e q u i r e  a 
4 t h  b a l l o t  t o  be p r i n t e d ,  t h e  c o s t  i n c r e a s e  would  hav e  t o  b e  
c a l c u l a t e d  a t ’ 16 c e n t s  p e r  B a l l o t  x a p p r o x i m a t e l y  3 2 0 ,0 0 0  
v o t e r s .  The t o t a l  c o s t  o f  p r i n t i n g  t h e  a d d i t i o n a l  b a l l o t  
c a r d  w o u ld  be $ 5 1 . 2 .  .

—Under.these.circumstances the fiscal note would be;



BILL NO:
SJR 4 DATE: January 30, 1989

I A{*i •< 1

TITLE:
'•Proposing an amendment.., 
relating to the right to 
keep and bear arms."

CONTACT: Gayle A. Horetskl 
Deputy Commissioner 

465-4322
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If passed by the legislature, SJR 4 would place a proposed constitutional 
amendment before the voters at the next general election. The resolution 
contains an amendment to article I, section 19 of the state constitution, 
relating to a citizen's right to keep and bear arms.

The stated purpose of the proposed amendment Is twofold:

1) to establish that the right to keep and bear arms under the state
constitution Is an Individual right, rather than a collective one; 
and

2) to preclude local regulation of the possession or us.* of firearms.
(At present, local regulations regarding firearms may differ from
state law.)

I am concerned that the present language of the amendment, If adopted by the 
voters at the next election, might allow later constitutional challenge to 
some existing state statutes. Present law, for example, prohibits a 
convicted felon from possessing a concealable firearm, prohibits possession 
of certain weapons such as bombs, hand grenades, silencers, and sawed-off 
shotguns, prohibits possession of a firearm while Intoxicated, the discharge 
of a firearm from, on, or across a highway, the carrying of a concealad 
weapjn, possession of a loaded firearm on licensed premises, or possession 
of a firearm by a minor without parental consent, (£ei AS 11.61.200-
11.61.220.)

These statutes promote public safety by restricting the possession of 
especially dangerous weapons or weapons carried In an especially dangerous 
manner or place. If any of these laws were to be struck down by the courts 
as violative of * ie amended language of article I, section 19 of the 
constitution, the ability of the state to regulate the possession of deadly 
weapons could be seriously Impaired. This, In turn, could present a serious 
threat to the safety of Innocent persons.

The Department of Public Safety sees no compelling need to change the 
existing language In Alaska's Constitution. The Department of Public Safety 
therefore opposes SJR 4.

O . r r L  / f
Arthur Engl 1 sh"1" 
Commlssloner



STEVE COWPER. GO VERNOR

DEPARTMENT OF P U B L IC  SA F E T Y  p o  sox n
J U N E A U .  ALASKA 99ail-i200 
p h C N E  '9 9 7 ) . ^ S - J j S S

C O U N C IL  O N  D O M E S T IC  V IO L E N C E  A N D  S E X U A L  A S S A U L T
office aoC 'E s s  jsc  .VHirr£= :*

January 31, 1989

The Honorable Jan Faiks, Chair 
Senate Judiciary Committee 
'P. 0. Box V
Juneau, AK 99811 Re: Senate Joint

Resolution 4

Dear Senator Faiks:

I am writing on behalf of the Council on Domestic Violence and Sexual 
Assault. The Council opposes Senate Joint Resolution 4. Of particular 
concern is the lack of any language in S.J.R. 4 which explicitly preserves 
the state's right to regulate firearms. We strongly believe the state must 
retain the right to regulate firearms. Recent incidents in Alaska and in 
other states demonstrate that unlimited access to firearms by everyone, 
including the mentally unstable and convicted felons, can lead to tragedies 
like the death last April of the woman in an insurance office in Anchorage, 
and the more recent shootings of children on a school playground in 
Stockton, California.

The mission of the Council is to provide for planning and coordination of 
services to victims of domestic violence. We believe this proposed 
resolution directly affects victims of domestic violence. In 1987, 31
murders occurred in Alaska. 36% of the victims in these murders were 
either family members or in a boyfriend/girlfriend relationship. 
Furthermore, firearms were used in 61% of the murders.

If this proposed amendment is approved, we urge that it be amended to add a 
phrase preserving che state's ability to reasonably regulate the possession 
and use of firearms.

Sincerely,

Barbara Miklos 
Executive Director
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•  C O V E R  STORY

The Other 
Arms Race
America s streets become free-fire zones 
as police, criminals and terrified citizens 
wield more and ever deadlier guns
BY GEORGE J. CHURCH

W
hen Patrick Purdy sprayed 
100 or so bullets from a rap- 
id-fire assault rifle into a 
crowd of children outside a 
Lockton, Calif., elementary school, kill* 

IX five students and wounding 29 others 
ad one teacher before dispatching him ­

self w ith a pistol he set off a national 
wave o f horror. If  tots playing innocently 
in a  schoolyard a t recess are no longer 
safe from heavily arm ed criminals and lu­
natics, who is? Many citizens concluded 
(hat no one is, and some on the West 
Coast resolved to take action. Their solu­
tion: to a rm  themselves for surv;val in a 
world seemingly gone mad.

And so the Stockton massacre started 
a new  spiral in Am erica's domestic arms 
race. All last week California gun shops 
were jam m ed with customers, sometimes 
standing three or four deep at counters, 
clam oring to buy an  imitation AK-47 like

• - 5  * •  1 r .

‘- m y  *

v  i  :

- / . ? w
V

the one Purdy used or. failing that, some 
other semiautomatic param ilitary weap­
on. (His gun was actually an AKS. a Chi­
nese-made semiautomatic version o f the 
fully autom atic Soviet AK-47. though 
many gun dealers and users cull both ver­
sions AK-47s.) At B & B S aks in North 
Hollywood, ow ner Bob Kahn spent much 
o f Thursday frantically phoning suppliers 
to replenish his sold-out stocks. "W e re in 
a frenzy," he said. Kahn assured custom ­
ers that 50 AK-47 look-alikes would a r ­
rive on Friday, but some buyers were in 
no mood to wait. Jay Montoya, a Los An­
geles salesman who had already visited



th ree o th e r stores in t  futile attempt to 
buy the Chinese-made weapon, finally 
plunked down S341 and walked out with a 
R uger M ini-14. an American semiauto­
m atic rifie with a smaller caliber. S jid he: 
"In  case there’s an earthquake. I’m going 
to protect my house (from looters, pre­
sum ably!. I know how to use this gun. and 
I would."

In C astro Valley. Calif.. Dick Bash, 
ow ner o f  a store named Combat Arms, re­
ports th a t he is overwhelmed ty  demand, 
largely from gun fanciers who fear that 
the Purdy massacre might at last prod leg­
islators into taking some serious steps to

control the sale o f  guns. Says he: “There is 
an  a rm s race on. all right. People are 
rushing to buy guns before the govern­
m ent takes them  away."

In all probability, however. Combat 
A rm s custom ers need not worry. The 
Stockton slaughter has indeed prompted 
talk in sta te  legislatures and the halls of 
Congress about cracking down on gun 
sales, and  a few actual proposals. Some 
would ban the high-powered paramilitary 
weapons that, foes say. have only one use: 
to kill hum an beings. O thers would insti­
tute a federally mandated waiting period, 
generally  15 days, before a qualified buyer

could pick up his gun. | U nder the bewil­
dering mosaic of state laws now in effect, 
waiting periods range from 30 days in I 
New York to zero in Virginia and Oregon. I 
where Purdy bought his rifled Such a i 
cooling-off period is thought necessary to 
allow time for a thorough background 
check that would disclose w hether the 
would-be buyer is a felon or mentally ill. ! 
Such proposals have picked up powerful I 
new allies: police chiefs who once opposed • 
gun control but fear that their patrolmen i 
are being outgunned by crack-dealing 
gangs and other criminals.

Yet there is little reason to believe

o 8 . 0 9 2 j
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ih a t th e  new push for gun control will get 
very  far. Standing in the way, as always, 
a re  tw o mighty forces; the stubborn belief 
o f  m any  Americans that they have a mor­
a l  an d  constitutional right to own guns, 
an d  the  efforts of the 3 million-member 
N a tio n a l Rifle Association to fin that be­
lief. T h e  N.R.A. has lost none of its ability 
to  flood the offices of Congressmen and 
s ta te  legislators with angry mail against 
ib e  m ildest gun-control initiatives. True, 
it lost a  highly publicized referendum last 
Call on a Maryland law that will in effect 
b an  cheap  handguns, but that defeat was 
offset by a little-noticed victory in Ne­
braska; voters changed the state constitu­
tion  to  make it more difficult for Nebras­
ka towns and counties to enact strict gun 
legislation. On the federal level. NRA. 
lobbying helped kill a rather weak plan 
th a t would have imposed a seven-day 
w aiting  period on buyers of handguns.

G un-conlrol advocates can expect no 
h elp  from the Bush Administration. Quite 
th e  contrary: the new President, a life 
m em ber of the N.R.A., has sweepingly as­
serted  that ‘free men and women have 
th e  right to own a gun to protect theu 
h om e."  His views echo those of his prede­
cessor. Ronald Reagan, who reiterated

his opposition to gun control even after he 
was wounded by John  W. Hinckley. 
Hinckley useu a pistol he had acquired 
from a Dallas paw nshop only four days 
after his arrest in  N ashville for attem pt­
ing to board an  airliner while concealing 
three handguns in  a carry-on bag.

So the prospect is tha t the arm s race 
in the streets and suburbs will continue to 
escalate, trapping growing num bers o f in­
nocent people in the cross fire. There were 
examples just last week o f people endan­
gered merely by being in  the wrong place:
► In Watsonville, C a lif , Ignacio Vasquez 
Segura on Tuesday walked into a packing 
shed on a mushroom farm  where a former 
girlfriend worked. She was not there, so 
he asked for one of her friends. Raqucl 
Guitcrrez, 24, shot her dead and blasted 
away with a sem iautom atic rifle, wound­
ing two co-workers. Segura fled in a sports 
car and shot him self in the head as police 
were closing in.
► In Bridgeport. Conn., the Rev. DeLen 
McCrae. his wife Imogene and her son 
Scott Bish were sleeping shortly after 
midnight W ednesday w hen a fusillade of 
gunfire tore through their house. They 
huddled on the floor in Bish’s room until 
the firing stopped: no one was hun. but

several bullets ripped through a  living- 
room couch on which M cCrae’s daughter 
would have slept that night had she not 
called off a visit. Next day an anonym ous 
phone caller told Mrs. M cCrae it had all 
been a mistake: the barrage was intended 
for a next-door neighbor.

The common element in these cases 
and in shootings at a  high school in 
Washington and a car dealership in N or­
folk. Va., was more than the th rea t to in ­
nocent bystanders. All involved the use o f 
semiautomatic weapons. These fast-fir­
ing. powerful guns, capable o f sending a 
bullet through a concrete wall, were once 
rare outside the military. But when the 
U.S. normalized relations w ith China, im ­
ports of Chinese weapons as well as other 
goods became legal. Purchases of the 
AK-47 copy soared from a m ere 4 000 a 
year as recently as 1985-86 to m ore than 
40.000 last year There has also been a 
leap in sales of the MAC-10, a relatively 
cheap U S-manufactured semiautomatic: 
the AR-15. a semiautomatic copy of the 
U S  military’s M-16 infantry rifle: and a 
semiautomatic version of the Israeli- 
made Uzi.

A clandestine cottage industry has 
grown up to convert these guns into full
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autom atics, which can fire long bursts 
w ith a single pull of the trigger (a semi­
autom atic. despite its rapid-fire capabili­
ty. requires a separate squeeze of the trig­
ger for each round). A skilled gunsmith 
can accom plish the conversion for almost 
all semiautomalics, and there is a consid­
erable dem and for that service. Since 1934 
federal law has made full automatics, 
such as machine guns, difficult to buy for 
anyone except police, the military and li­
censed collectors. A  private purchaser has 
to ob ta in  both federal and state licenses 
and undergo a rigorous federal back­
ground check.

Sem iau'om alics have become the 
w eapon of choice for drug gangs looking 
for m ore firepower .0 blast away any 
th rea t to their giant profits, from police or 
rival peddlers Law-enforcement officials 
note tha t the rise of semiautomatic weap­
onry parallels almost exactly the virtual 
takeover o f parts of big cities by crack 
dealers. ‘In considerably more than half 
the crack arrests we make, we also seize 
firearm s—that is. good firearms." reports 
Robert Slutman. head of the Drug En­
forcem ent Administration in New York 
State. "T he paranoia induced by the drug, 
which most of the traffickers use them­

selves. makes them pick the best weapons 
available for protecting themselves, and 
they have the money for it."

The trigger-happy crack gangs 
have pointed the way for other 
criminals who once carried rela­
tively crude firearms or none. 
"The old adage about burglars and car 

thieves never being armed is completely 
changed." says Dee Anderson, an A rling­
ton. Texas, patrolman. He reports th a t an 
Uzi and a shotgun were recently used in 
stickups of a convenience store and a fasi- 
food outlet in that north Texas city. Police 
also note apprehensively a tendency 
among all types of criminals not just 10 
carry guns but to use them rather than 
submit to arrest. Says Houston Police Of­
ficer Al Baker: "Just about everybody 
committing a crime has a gun. Not cheap 
Saturday-night specials, bui guns they can 
count on. And they're willing 10 shoot it 
out rather than go tojail."

In simple self-defense, law enforcers 
are also turning to heavier and more so­
phisticated artillery, ratcheting up (he 
arms r  :e  another notch. "The police are 
definitely outgunned in (his country." as­
serts Dewey Stokes, national president of

the Fraternal O rder of Police. A cop 1 
armed with the six-shot .38-cal. service re- | 
volver that has been standard for decades 1 
has little chance in a shootout with a crim- I 
inal wielding, say, a convened Colt AR- 
15 capable of firing 900 rounds a minute: 
if not hit in the first fusillade, the police­
man is likely to be shot while reloading, j 
Out o f that fear, police departments across j 
the country are discarding the old .38 for ; 
semiautomatic weapons, and the DEA I 
started a year ago to rearm its agents with j 
the Colt SM G. a submachine gun de- 1 
signed by Coll Industries specifically for , 
the agency. It is small enough to fit ui.dcr ■ 
a coat, yet packs quite a wallop.

The final and most dismaying turn in 
this cycle: responsible, law-abiding cm- , 
zens—afflicted by a lack of confidence in • 
the police, reading every morning and 1 
watching on TV every night the stones 
about shootouts endangering innocent by­
standers—start arm ing themselves in 
case they have to join the battle It used to 
be that the great m ajoniy of American 
gun owners bought their weapons for 
hunting or sport (target shooung. for in- : 
stance). But recent surveys show nearly j 
50*7 m entioning self-protection as their | 
primary reason Says Mark Warr. a soci* j
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ologist a t the University of Texas: “It’s a 
giving up on the system. People have lost 
confidence in the ability of local govern­
m en t to control crime. There is a growing 
feeling tl.-»t ’We must do it ourselves.' ” 

Strikingly, it is oflen Jane rather than 
John  Q. Public who is the fiist-time gun

buyer these days. Guns have long been 
viewed as a symbol of male sexual power 
and arrogance, an atutudc captured by the 
Beaties' song Happiness Is a Warm Gun. 
Yet surveys by Gallup for Smith & Wesson, 
the gunmaker. show that the number o f 
women purchasing firearms increased J3rc

between 1983 and 1986. while the number 
thinking of buying one quadrupled, to 
nearly 2 million. Many of those plans have 
undoubtedly turned into purchases, though 
no updated figures are available.

The reason is th a t women feel espe­
cially vulnerable to violent crim e—often 
with good reason. Carol Kolen. a Chica­
go psychologist, was attacked several 
years ago a t the University o f Illinois 
Medical C en ter by two men. one carry­
ing a gun, she fought off a rape but was 
severely beaten. Then, on a Saturday 
m orning last year, she was attacked 
again as she approached her ca r parked 
outside a neighborhood church. "A fter 
that I said, T h a i 's  it, no m ore.' I made 
the decision then and  there th a t my pro­
tection was in my own hands." Kolen 
bought a gun and is going to indoor 
shooting ranges to practice because she 
realizes tha t “guns a re  dangerous. You 
need to become com fortable w ith a gun 
to use it in the right situation."

But it is not only victims who are arm ­
ing themselves. For m any citizens of both 
sexes the mere thought o f crim e arouses a 
ten o r great enough ic. overcome their 
o n e tim e  rev u ls io n  to w ard  fire a rm s. 
"Cathy," an  executive secretary in D an­
vers. Mass., says she once felt "absolute

Running Guns up the Interstate '-.-J

T he term  gunrunning brings to mind images o f  swift boats 
landing rifles on shadowy and foreign shores. But the 

gunrunning that plagues the US. these days is m ore a m atter 
o f  illicit firearms stashed in vehicles rolling boldly up inter­
state highways. Federal law strictly limits the resale of w eap­
ons. However, that has not stanched a flood o f firepower that 
travels from Southern states, where guns are quickly and easi­
ly bought, to Northern ones, where sales are m ore lightly reg­
ulated. Firearm s bought in gun shops in F lorida, Texas and 
Virginia—the three largest supply states— fetch top dollar 
when sold on the black market to drug dealers, street gangs 
and assorted thugs in Washington and New Y ork City.

"W ith the huge profits to be made, gunrunners are flood­
ing the m arket," laments federal firearms agent Phil Choj- 
oacld in Houston. “You take off one group, an d  another 
springs up." In  fact, the markup on black-m arket firearms is 
not bad. A .357-cal. magnum that sells for $250 in a Dallas 
gun shop will bring $700 on me streets o f N ew  York. Just 
$300 will buy a semiautomatic in Florida, which can be sold 
a t the N orthern end of the pipeline for $1,000 o r more.

Drug dealers have been finding the gun trade a nice side 
business. In the past two years Jamaican drug gang:., known as 
“posses," that run the crack hcuses in Dallas have moved some 
1.200 Southern firearms to other drug dealers in the North. E n­
terprising dope shippers can even arrange a "package deal” for 
their wealthy Nonhem buyers: a stolen luxury car that has 
drugs hidden in the door panels, with a cache of arm s thrown in.

The driving force behind domestic arms smuggling is the 
discrepancy among state laws. Northern states such as New 
York and Massachusetts have wailing periods o f several

weeks on gun purchases. That gives authorities time to  check 
buyers for a crim inal record and makc3 it harder for m iscre­
ants to get weapons. Not so in Texas or m any parts o f  the 
South, such as Florida, South C a ro lin a  an d  Virginia, where 
customers need only show a driver’s license o r o ther form  of 
identification that certifies them as state residents.

T hat kind o f ID  is easily forged by out-of-state buyers. 
“People come into a gun shop with a  Virginia driver's li­
cense, and the ink is barely dry,” lam ents G eorge N. Metcalf, 
Assistant U S. Attorney in Richm ond. “T hey  buy h a lf a doz­
en guns with cash, get into a car w ith N ew  York license 
plates, and they are gone.' Some gunrunners prefer to  hire 
one or more “straw buyers,” local Southerners paid as  little 
as $100 for the use of their legitim ate ID s to  m ake th r  pur­
chases. Through such means, gun smugglers often buy a doz­
en weapons or more at a  time. Though gun dealers in  some 
stales are required to report multiple purchases, federal 
agents say sellers do not a lw ay  ‘ooperate.

Stopping this clandestine rade is almost impossible for 
agents of the Treasury Depar. ment's Bureau of Alcohol. To­
bacco and Firearms. The weaoons are transported by ca r a  
truck, aboard trains or siaxhec in the cargo hold of interstate 
buses and planes. Federal agi u s  even uncovered one ship­
ment sent by United Parcel ocrvice and labeled "sewing- 
machine parts." Most of the lime they move unimpeded by the 
kinds of inspections imposed on shipm ents from outside the 
US. Until more uniformity can be established among state 
gun laws, gun smuggling on the interstate! will rem ain a  flour­
ishing trade. —jyo to fcnflac** .

TIME. FEBRUARY 6 .19S9



fear" toward the guns her former husband 
kept in their house. But word went around 
her office building c f  a rape at knifepoint 

the parking lot. and a greater fear took 
held "I thought about what happened, 
and I know I'm  no match for a knife.” 
sa>s Cathy. "So I did a lot of thinking 
aoout w hether I really wanted to carry a 
gun. Then I did a lot o f shopp' ig around 
about w hat kind of gun I wanted." She 
^o u n d  up packing a snub-nosed Smith & 
Wesson revolver in a shoulder holster un­
der her business suit. "I feel safer with my 
gun." she says. "I feel safer walking out 
ir.to the  parking lot at n tjh l.”

Is she actually safer’ No definitive 
answ er can be given unless someone de­
vises a  way to count crimes that are not 
com m itted because the would-be perpe­
trators fear that the potential victims may 
)■« arm ed. Some respectable authorities 
t.unk the wide dispersion of guns among 
o rd inary  citizens does help deter crime. 
Sociologists James Wright and Peter Ros­
si conducted in-depth interviews over a 
three-year period starting in 1982 with 
m ore  th a n  1.874 im prisoned  felons. 
A m ong their findings: 569c of the cons 
agreed with the statem ent that "a crim i­
nal is not going to mess around with a vic­
tim he knows is armed with a gun." and 
57<"c believed that "most criminals are 
more worried about meeting an arm ed 
victim than they are about running into 
the police." Fully 749c thought that "one 
reason burglars avoid houses when people 
are a t home is that they fear being shot."

B ut the great bulk of expen opin­
ion is that owning a gun under­
mines rather than increases 
safety: whatever deierrence of 

burglars or rapists might occur is more 
than offset by other factors. First come 
the suicides: in 1986. 18.153 people shot 
themselves to death. No one knows how 
m any might have lived if they had been 
unable to pick up a gun and how many 
m ight have merely chosen other means to 
end th e ir  lives. But surely the presence of 
a loaded gun in a bureau drawer must 
have tem pted many, particularly teens, to 
yield to  a black depression that might 
have lifted had the means to carry' out the 
dark wish not been so readily available.

T hen  come the accidental shootings, 
m any by klutzes who never bother to 
team  how to handle their weapons. More 
heartbreaking are the frequent incidents 
of children  picking up their parents' guns 
and finding out in the most disastrous way 
that they are not toys: for example, an 
eight-year-old boy who shot his six-vear- 
old sister dead last week in Fairfax, Va. 
Then there are the quarrels between 
spouses, between parents and children, 
between neighbors and friends that sud­
denly turn lethal because one or both can 
pick up  a gun. Police commonly estimate 
hat if  a household gun is ever used at all. 

it is six times as likely to be tired at a
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AK- 4 7

30-round maga­
zine: 5 ,2 0  and 
40 available; also 
75-round drums

Type 50
producei. by the 
Chinese fo r U.S. 
im port

Soviet designed, 
adopted by 
armed forces in 
many nations

AR- 1 5

5-round 
magazine: 20 
ai. J 2 i  available

Colt Indus tnes. 
H artfo rd . Conn.

C iv ilian model ol 
the m ilita ry 's  
M ’ 16 used in 
k Nam

TEC-9
36-round
magazine

In tra te c  USA, 
M iam i, Fla.

Models have 
threaded b a m  
fo r a ttachm ent 
o f silencers and 
barrel 
extensions

r Ruger 
M in i - 1 4

5- and 20-round 
magazines

Sturm  Ruger & 
Co.. S ou thport. 
Conn.

A lig h t weapon 
o ften  favored 
hunters

10- or 25-shot 
magazines

Israel M i l i t .  ~y 
Industnes. 
im ported  by 
Action A rm s. 
P hiladelphia, Pa.

A com pact 
version is 
carried by the 
Secret Service

m em ber of the family or a friend as at an 
intruder. (It is even more likely, says Dr. 
Carl Bell, a Chicago psychiatrist who has 
conducted research into crime and vic­
tim ization. that the gun will be stolen: 
guns are prime targets for burglars be­
cause they can be easily and profitably 
sold to o ther criminals.) And finally, in 
the relatively rare shoot-outs between 
householders and burg *rs that do occur, 
it might easily be the burglar who proves 
more skilled in handling his gun and the 
householder who winds up in the morgue.

Adding all types of deaths together. 
Jam es Mercy and Vernon Houk. re­
searchers from the Atlanta-based Centers 
for Disease C on ir'i. point out that "dur­
ing 1984 and 1985. the last two years for 
which data arc available, the number of 
people who died of injuries inflicted by 
firearms in the United States 162.897) ex­
ceeded the number of casualties during 
the entire 8'/j-year Viet Nam conflict." 
W riting in the Nov. 10 issue of the Sew  
Enxland Journal o f  Medicine. Mercy and 
Houk judged that "injury from firearms is

a public-health problem whose toll is un­
acceptable." G unfire is. in fact, the elev­
enth most frequent cause of death in the 
U.S. and sixth am ong people under 65. 
For young black m en in the inner city . ho­
micide is the leading cause o f death.

In the sam e issue o f the journal, an ­
other group o f researchers presented evi­
dence that Ixx U.S. gun laws might be to 
blame. The team , headed by emergency 
room surgeon John  Henry Sloan, studied 
a pairofcities just 140 miles apart: Seattle 
and Vancouver. The two cities had simi­
lar unem ployment rates, household in­
com es. la w -e n fo rc e m e n t po lic ies  and 
even favorite TV shows. Two differences: 
in Canada, handgun ownership is tightly 
restricted; in W ashington State, guns are 
more easily purchased And between 1980 
and 1986 Seattle had 388 homicides, vs 
204 in Vancouver The divergence in 
murder rates cannot be fully explained by 
different attitudes toward law-and-order. 
The two cities had alm ost identical rob­
bery and burglary rates and even virtually 
the same num ber of killings by non-gun
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m ethods, but gun homicides were rive 
lim es as common in Seattle. The research 
team 's scientifically understated conclu­
sion: "Our results suggest that a more re­
strictive approach to handgun control 
m ay decrease national homicide rates."

That opinion is growing in th- ke 
o f  the Stockton slaughter. In California. 
G overnor George Deukmejian and Los 
A ngeles Police Chief Dar>l Oates, long­
tim e fees of gun control, have lessened 
th e ir  opposition—at least when it comes 
to  paramilitary weapons Deukmejian 
now  calls for a 15-day waiting penod for 
th e  purchase cf assault nfles Gates would 
apply  the waiting penod to purcnases of 
ail kinds of guns, and has called for an 
ou trigh t ban on paramilitary weapons. 
Says he: "We hase been too tolerant 
T here  is no need for citizens to have high­
ly sophisticated mi. tary assault rifles de­
signed for the sole purpose of killing peo­
ple on the battlefield

But gun control still faces daunting 
p rac tica l and philosophical objections. 
E ven  some advocates think n is oversold. 1 
Police officers tend to equate guns with i 
d rugs; so long as the crack trade is not 1 
significantly  reduced, they think, the in- j 
n er-c ity  shoot-outs will rage on and con­
tr ib u te  to the impression (not entirely 
justified  in light of slight overall declines 
in th e  national crime ra te io fa  rising tide • 
o f  v iolent crim e that has driven so many 
peaceful c itiz en s . arm  themselves On 
the practical side, writing a definition of 
param ilita ry  weapons that would distin­
guish them  from some types of semiauto­
m a tic  hunting rules is noeasyjob

To be effective, any law regulating 
sem iautom atic assauit rules would have 
to be federal It would make no sense to 
ban such weapons in. sav. California, if 
they could be legally purchased in neigh­
boring Arizona or Oregon But tens of 
m illions of Amencans— not to mention 
th e  Bush A d m in is tra tio n —resist the

thought o f giving W ashington that much 
power over citizens' lives.

Most im portant o f all. affection for 
guns runs deep in the American psyche, 
as evidenced by the common estimate 
tha t 50 million to 60 million US. house­
holds. about half the total, own at least 
one gun. A nd m any of those households 
are convinced that gun ownership is an 
inalienable right guaranteed by the Sec­
ond Am endm ent to the Constitution, 
w hich reads. "A well-regulated militia, 
being necessary to the security of a free 
S tate, the right of the people to keep and 
bear arm s, shall not be infringed." Aciu-

What Should Be Done
Th# F e d t f i l  Government should 
ban outright the Im port or sale ol 

param ilitary weapons to  civilians.

A  new federal law should replace 
wildfy varying s ta te  and local gun 

s ta tu tes  and should require a buyer to  
provide d etailed  background 
in form ation, on pain of a felony charge 
fo r m aking fa lse s tatem ents.

The law  should require a two- 
w eek w aiting period to  allow time 

(o r checking a buyer's background.

It  should also require that private 
transfers  of guns be fomvallzed 

by licensed gun dealers to  maintain up- 
to -da te  records oi actual ownership.

S ta tes  should reqeire licensing ol 
all gun owners and should create 

data banks w ith  inform ation on everyone 
w ith  a f i r e a r m  so that his or her record 
can be investigated as easily as that of a 
licensed driver.

ally, ii e wording is ambiguous: legai 
scholars have been quarreling  for decades 
over w hether it guarantees the right to 
bear arm s to citizens individually or col- 

1 lectively— that is. as m em bers o f a "well- 
regulated m ilitia." The Supreme Court 
has never ruled squarely on that issue ana 
has not even faced it indirectly since the 
1930s. Then it upheld a law canning 
sawei j t f  shotguns on me ground that 
they would be of no use to a militia. seem­
ingly upholding the collective interpreta­
tion On the other hand, som e writings of 
the Founding F athers indicate they be­
lieved an arm ed citizenry to be the ulti- 

.  mate cneck against any tendency o f their 
ow n  government to turn into an oppres­
sive tyranny, which wouid imply an indi­
vidual right to bear arm s.

But in a  society tha t subjects drivers 
' to more rigorous tests before they can op­

erate an autom obile than  it does gun pur­
chasers beiore they can  buy a deadly fire­
arm. such logic has its limits. It surely 

, does not apply to sem iautom atic  assault 
rifles, which are unsuitable fc either 

t hunting o r reasonable self-protection 
[ Such siepsas banning param ilitary w eap­

ons and instituting a uniform  w aitin. pe­
riod would not prevent hunters, target 
shooters, gun collectors o r even ordinary 
citizens legitim ately concerned with self- 
defense from buying weapons. They 
would merely make it a bit m ore dim euli 
In the piocess thev might begin loslovv. if 
not stop, the dom estic arm s race and 
avert the greatest Ja n g c r  o f a ll— that the 
ever\-m.in-for*hini>elf atm osphere .’f a n  
aim ed cam p woulJ erode the bonJs of 
tiust that keep a society from slipping 
into an jicav  Gun contro l is no p jru ce a . 
but n micnt help forge a better society— 
and if the L S cannot m ane progress in 
the wake o f the Stockton m assacre, when 
can I t1 — RtportodbyJonothon Booty/
Lot Angtltt. Chino Shonnoni Wot/tinglon ortO 
Richord Woodbury/ O tlht
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AMENDMENT

By S p o h n h o lz

S u g g e s t e d  L a nguage  f o r  HJR 7:

SECTION 19 .  RIGHT TO KEEP AND BEAR ARMS. The 
i n d i v i d u a l  [A WELL-REGULATED MILITIA BEING NECESSARY TO THE 
SECURITY IE A FREE STATE, THE] r i g h t  [OF THE PEOPLE] t o  k e e p  
a n d  b e a r  a rm s  f o r  l a w f u l  p u r p o s e s  s h a l l  n o t  b e  d e n i e d  o r  
i n f r i n g e d ,  e x c e p t  t h a t  t h e  m a n n e r  o f  k e e p i n g  and  b e a r i n g  a rm s  
may b e  r e g u l a t e d  by  law .
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''Judge Says Right To Bedr Arina Means Felons uan Have Guns (
^ B a 2  <

NORTH PLATTE, Neb. (AP) _ The new nght-to-bear-arrna amendment in 
Nebraska1* Constitution grants felons the same rights a* others to possess 
firearms, Lincoln County District Judge Don Rowlands ruled.

Rowlands said in a legal opinion Monday the law banning felons from 
possessing guns is unconst itut ional in light of the new amendment.

His ruling was the second in the last few days to strike down 
gun-possession laws in the wake of voters1 passage in November of 
Initiative 403, which was placed on the ballot by petition.

Last week, the 13th Judicial District’s other district judge, John 
Murphy, ruled the statute that prohibits possession of a defaced firearm 
also is unc-.inst i tut ior.al because of the new language.

The rulings are the first in the state to address the implication of 
the amendment. Other challenges over the wording are pending in Douglas 
County, including one that maintains the amendment makes the death penalty 
unconst i t ut ional.

The challenge that led to Rowlands’ ruling was filed by attorney Kent 
Florom on behalf of Larry Rush, who had been charged with being a felon in 
possession of a firearm and being a habitual criminal.

After Rowlands dismissed the weapons charge, the habitual criminal 
charge also was dismissed at County Attorney Kent Turnbull's request.

Turnbull said both the Lincoln County cases will be appealed to the 
Nebraska Supreme Court.

The language at issue in both cases is found in Article I, Section 1 
of the Constitution. As amended by the voters it now says:„

’’All persons are by nature free and independent, and have certain 
inherent and inalienable rights; among these are life, liberty, the pursuit 
of happiness, and Jthe right to keep and bear arms for security or defense 
of self, family, home, and others, and for lawful common defense, hunting, 
recreational use, and all other lawful purposes, and such rights shall not 
be denied or infringed by the state or any subdivision thereof.1!’

Like his colleague Murphy, Rowlands said that courts can look only to 
the specific language of the Constitution in inierprtcmg it. And like • •
Murphy, Rowlands looked to-a 1986 Nebraska Supreme Court case that upheld 
the validity of Initiative 300.

In that case, the state’s high court wrote'that courts cannot ’’sit as 
a superlegislature to judge the wisdom or desirability of legislative 
policy determinations made in areas that neither affect fundamental rights 
nor proceed along suspect lines.

’’Even more so,’* the Supreme Court said, ’’in a case involving the 
people’s amendment to their Constitution, we make no attempt to judge the 
wisdom or the desirability in enacting such amendments.’’

Based on that reasoning, then, Rowlands wrote, his opinion on the 
desirability of the right-to-bear-arms language is *’entirely irrelevant.

’’One may argue that the voters of the state of Nebraska were duped by 
a special interest group from outside the state to pass an amendment to the 
Nebraska Constitution which was unnecessary or imprecisely drafted,’’ 
Rowlands wrote.

’’Similarly, a logical person might argue that Initiative Measure No.
403 should have permitted the state of Nebraska to exercise reasonable 
restrictions to prevent the possession ofi semiautomatic or automatic 
assault rifles originally developed for combat; plastic handguns designed 
to evade detection at airport security stations; other types of firearms 
which are unreasonably dangerous and without social utility in a civilized 
society; or firearms by persons previously convicted of a felony.

’’Whatever the relative merits or demerits of those positions might 
be,’’ he continued, ‘’they must be considered matters of public policy more 
properly left to debato -nd decision by the people of the state of Nebraska 
and their elected represent atives. ... If the voters of thin state 
dissatiofiud with their Constitution, they may modify the language 
time in thoir solo and ahnMutu di ncrot ion. • »

In this specific case, Rowlands said, Rush was not charged with 
the firearm for any unlawful purpooo, but rather just a ’‘status’’ 
o f possession of a firearm with a barrel loss than 18 inches long.

’’If the Nebraska Legislature panned a law after the adoption of 
Initiative Measure No, 403 prohibiting the possession

are
at any

using 
of fenoe
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STATE OF WEST VIRGINIA,
ex r e l .  CITY OF PRINCETON, PETITIONER,

V.

HAROLD L.  BUCKNER, RESPONDENT.

CERTIFIED FROM THE CIRCUIT COURT 
OF M E R C E R  COUNTY, WEST VIRGINIA

BRIEF OF HAROLD L. BUCKNER

I. KIND OF PROCEEDING AND NATURE OF RULING BELOW

Respondent ,  Harold L .  Buckner ,  a  duly e lec ted  and serving m a g i s t r a t e  of 

M e rc e r  County,  West Virginia ,  r e fused  to  issue a war ran t  subsequent  to  the passage 

of  A r t ic l e  3, Sec t ion  22 of t h e  West  Virginia  Cons t i tu t ion  (The Right  to  Bear Arms 

Amendment) .  The p e t i t i o n e r  sought  a Writ  o f  Mandamus in the  Ci rcui t  Cour t  of 

M erce r  County,  West  Virginia ,  to  r e q u i r e  M a g is t r a t e  Buckner to issue the w a r ra n t .  

The Ci rcu i t  Court  ru le d  t h a t  t h e  c o n s t i tu t io n a l  provision did, in fac t ,  void West 

Virginia Code,  C h a p te r  61, A r t i c l e  7, S e c t io n  1 insofar as it deal t  with the  carrying 

of  f i rearms  without  a l i c e n s e .  The C i r c u i t  Cour t  d i rec ted  the par t ies ,  with their 

a g re e m e n t ,  to c e r t i f y  t h e  ques t ions  p r e s e n t e d  to  the West Virginia 'u p rem e  Court
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of  Appea ls ,  which g r a n t e d  t h e  S t a t e ' s  p e t i t ion  to  docke t  the  c e r t i f i e d  ques t ion  on 

O c to b e r  13, 1987.

H. THE CERTIFIED QUESTIONS

I. Is West Virginia C o d e , C h a p te r  61, Ar t ic l e  7, Sec t ion 1, c o n s t i tu t iona l  in 

l ight  of  the  subsequen t  a d o p t io n  of  A r t i c l e  III, Sect ion 22 of  t h e  C o ns t i tu t ion  of 

West Virginia?

2. May th e  L e g i s l a tu r e  of  t h e  S t a t e  of  West Virginia by p roper  legis la t ion 

r e g u l a t e  t h e  r ight  of  a p e r s o n  to  keep an d  bear  arms in the  S t a t e  of  West  Virginia?

ED. STATEMENT OF FA CTS

On the  10th day of  M arch ,  1987, a c i t y  pol iceman in P r ince ton ,  M erce r  County,  

West Virginia,  a r r e s t e d  t h e  o p e r a t o r  of a motor  vehicle  for the  o f fense  of driving 

under  the  in f luence  of  a lcoho l .  In a lawful  s e a r c h  following t h a t  a r r e s t  the  policeman 

d i scove red  a .22 ca l iber  a u t o m a t i c  pistol  in the  pocke t  of the  d r ive r  a n d  reques ted  

the  dr iver  to  p roduce  a l i c e n s e  for the  s am e .  The dr iver  advised th e  ci ty  pol iceman 

th a t  he did not h a v e  a l i c e n s e  to  ca r ry  t h e  pistol .

The ci ty  pol iceman o b ta in e d  a w a r ra n t  for dr iving under  the  in f luence ,  charging 

the  dr iver  with t h a t  o f fense ,  a nd  r e q u e s t e d  of  the  re sponden t  m a g i s t r a t e  th a t  he 

issue a w a r ra n t  for ca r ry ing  a  dangerous  an d  deadly weapon wi thout  a l ic ense  to  do 

so. T h e  re sponden t  conc luded  t h a t  West Virginia  Code,  C h a p te r  61, A r t ic l e  7, Sect ion 

I was in violat ion of  A r t i c l e  III, Sec t ion  22 of  t h e  Cons t i tu t ion  of  West Virginia. 

The  C i r cu i t  Cour t  of  M e r c e r  County found t h a t  the fil ing of a formal  wri t ten 

complaint  for this o f fense  would have been a  fu t i le  ac t  and tha t  no formal  complaint
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u nde r  oalh  was necessa ry  t o  p rope r ly  br ing the  m a t t e r  before  the C i r cu i t  C o u r t  in 

t h e  proceed ings  there in  pending .

Af ter  hea r ing  on the  m a t t e r  b e f o r e  the Ci rcu i t  Court ,  the C our t  made  the  

following f indings of  fact :

1. "The Cour t  finds t h a t  in compar in g  West Virginia Code, C h a p te r  61, A r t i c l e  

7, S e c t io n  1, and  in Ar t ic le  3, S e c t io n  22 of  the  Cons t i tut ion of We n  Virginia,  t h a t  

t h e  sa id  s t a t u t e  appears  to  be in c o n f l i c t  with the cons t i tut ional  ..sion."

2. "The C our t ,  t h e r e fo r e ,  finds t h a t  Ar t ic l e  3, Section 22, of the  C o ns t i tu t ion  

has  voided t h a t  p a r t  of  West Virginia  C o d e , Cha p te r  61, Art ic le  7, Sec t ion  1, dea l ing 

wi th  t h e  carry ing  of f i r earms  w i thou t  a  l i cense .  The Court  finds tl iai  the  L e g i s l a tu r e  

of  t h e  S t a te  of  West Virginia may  r e g u l a t e  in some fashion th e  r igh t  to  k e e p  and  

b e a r  arms  under  c i r c u m s ta n c e s  not in confl ic t  with Art ic le  3, Sec t ion 22 of  the  

Cons t i tu t ion  of West Virginia ."

The pe t i t i o n e r  and r e s p o n d e n t  a g r e e d  to  c e r t i f y  this m a t t e r  t o  this  C o u r t .

ARGUMENT

A. THAT THE VOTERS WERE LED TO BELIEVE THAT THEIR PASSAGE
OF THE AMENDMENT WOULD NOT ABROGATE EXISTING STATUTORY
REGULATION OF DANGEROUS WEAPONS.

T he  S ta te ,  in i ts  br ief ,  ob se rves  t h a t  "much o f  this argument was d is t i l l ed  from 

a d r a f t  of  J a m e s  W. McNeely 's  c om pre hens ive  a r t i c l e  ent i t l ed ' The Right  o f  Who to  

Bear  What, When and Where—W.Va. F i re a rm s  Law v. The Right t o  Bear  Arms 

A m endm ent1, 90 W. Va. L. Rev.  p. 1125 (1987)".

As poin ted out  in the  amicus  c u r i a e  b r ie f  of  the National Rif le  Assoc iat ion ,  

Mr. McNeely was a member of  the  L eg i s l a tu re  which passed the c ons t i tu t iona l  

amendmen t  in ques t ion ,  having been  e l e c t e d  and duly serving as  such from M erce r  

County .  As po in ted  out on p a g e  5 of  the  amicus c u n a e  brief,  Delegate  McNeely

- 3-
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a t t e m p t e d  to  inser t  t h e  word " lawful"  by amendm ent  on March 20, 1985, and th a t  

amendm ent  was subsequen t ly  s t r i c k e n  by the  Legis l a tu re .  Subsequen t ly ,  on the  next 

day De lega te  Thomas A. Knigh t ,  D-Kanawha,  a t t e m p t e d  to have the  r eso lu t ion  r e t u r n e d  

to second  read ing in o rder  to  m ake  an amendmen t ,  subjec t ing  the  r igh t  t o  the  "po l i ce  

power"  of  the s t a t e .  This a t t e m p t  was d e f e a t e d  seventy-s ix  t o  t w e n t y - t w o  in the  

House of Delegates .  The  House of  De lega tes  then  vo ted  n ine ty -one  to  s even  to  pass 

the r esolut ion.

On the  S e n a te  s ide,  S e n a to r  Palumbo a rg u e d  long and hard a g a in s t  the  resolut ion 

for the  fea r  t h a t  it would s t r i k e  down ex is t ing  laws. See  Appendix A-20 to  t h e  

imicus cu r iae  b r ie f .

A review o f  t h e  va r ious  a r t i c l e s ,  which a re  a t t a c h e d  to  the  amicus  curi ae  

br ief , a s  a n  appendix,  ind ic a te s  t h a t  new spape rs  and  d e ba te s  t h ro u g h o u t  the  S t a t e  

during the  passage of  the  r eso lu t ion  and t h e r e a f t e r ,  fully and  tho roughly  expressed  

the  opinion of those  who would oppose t h e  r eso lu t ion  on the basis  t h a t  it would 

cance l  exis t ing gun-con t ro l  laws.

The  S t a te ,  in i t s  b r ie f ,  conc ludes (page  8) t h a t  " i t  is c lear  t h a t  the  Right  to  

Keep and Bear  Bears  Am endemen t  to  the  West Virginia Cons t i tu t ion  was  not meant  

to nul li fy exis t ing laws."  This  conclusion is wi thou t  f ac tua l  support  or logic . Had 

the e f f o r t s  of D e le g a t e  McNeely to  add the  word " lawful"  and had  th e  e f f o r t s  of 

De lega te  Knight  t o  make  the  amendment  sub je c t  to  the  "pol ice  power"  o f  the S t a te ,  

or e i t h e r  of  t h es e  e f f o r t s ,  been success fu l ,  t h e n  the  a rgument  o f  t h e  S t a ‘e might 

bear  some logic.  The f a c t  t h a t  both of t h e s e  e f f o r t s  were  spec i f ica l ly  tu rned  down 

by the  L e g i s l a tu re  ind ica te s  c lea r ly  that  the  Leg is l a tu re  had no such  in te n t  as s t a t e d  

by th e  S t a t e .  Had t h a t  been  the  c lear  i n te n t  of the  L e g i s l a tu re  in pass 'ng the 

r esolut ion,  it could h a v e  simply added  l anguage  to  t h a t  e f f e c t ,  or  a dop ted  one of 

the  am endm en ts  r e f e r r e d  to .
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The argument  of the  S t a t e  in i ts  b r ie f ,  on pu ge six and seven ,  a l l eg ing  th a t

the  proponents  r ep e a te d ly  a s s e r t e d  " t h a t  t h e  proposed amendment  would h a v e  no

e f f e c t  on ex is t ing gun laws;  t h e  express  pu rpose  of  t h e  amendment  was s imply to

prohibi t  municipal i t ies  from, a t  some  point  in the  future ,  banning guns",  is equa l ly

illogical  in l ight o f  West Virginia  C o d e , C h a p t e r  8, A r t ic l e  12, S e c t io n  5A,  which

very c lear ly  provides  tha t

" . . . ne i the r  a  municipa l i ty  nor the  govern ing  body of  any munic ipa l i ty  
shall  have the  power  t o  l imit  the  r ight  of a n y  person to  own any  
revolver ,  pistol ,  r i f le  or  shotgun,  or any ammunition or ammunit ion  
components  to  be used t h e r e w i t h  nor  to so r egu la te  the keeping  of 
gunpowder so  as to  d i r e c t l y  or ind i r e c t ly  prohib i t  the ownership of such 
ammunition.. . ."

This s t a t u t e  was passed by t h e  L e g i s l a tu r e  in 1982 prior t o  the  passage  o f  the  

r esolut ion in quest ion.  T h a t  s t a t u t e  goes on to  permit  the  munic ipa l i t ies  t o  pass 

ordinances  r e l a t ing  to  the  a r r e s t i n g  and conv ic t io n  of  persons for  ca rry ing  abou t  

t h e i r  persons any revolver  or o t h e r  pistol ,  e t c .  It is in terest ing  to  note  t h a t  this 

s ec t io n  does not even  requ i re  a n  exemption  w here  the  person has a l i c e nse  t h e r e f o r .  

Thus,  with West Virginia Code,  C h a p t e r  8, A r t ic l e  12, Sec t ion 5A in p lace ,  the  

municipal i t i es  could not have pa s se d  any  law s  banning or possessing th e  l i s ted  f i rea rm s  

in the  fu ture .

The basis of  the  a rg u m e n t  of  the  S t a t e  is t h a t  t h e  proponents  took the  posi t ion 

t h a t  t h e  right  to  bear  a rm s  a m e ndm en t  did not  change  exist ing laws.  The  f a c t  of 

the  m a t t e r  is t h a t  the opponents of  the  am endment took the position t h a t  it would, 

-in fa c t , change existing law  and the  L egislature refused, although j / i / en  opportunity  

to  do so , to word the amendment in such a fashion so a s  to  deal w i tn  t h a t  q u e s t i o n .  , 

As pointed out by th e  unders igned  in R e sponde n t ' s  Note of Argument  h e r e t o f o r e  

f iled,  the funct ion of c ons t i tu t iona l  provis ions a s  opposed to s t a t u t o r y  provis ions,  

was di scussed by Judge  Browning in S t a t e  v. Brown, 157 S.E. 2d 580 (W. Vn. 1967), 

in which he makes the fo l lowing obse rva t ion :

- 5-



"At the  ou t se t  i t  might  be well  t o  r e i t e r a t e  what  this  cour t  has said 
on severa l  occas ions . . . 'T he  L e g i s l a tu r e  of  th is  S ta te ,  unl ike the  Congress  
of t h e  United S t a t e s ,  under  t h e  F e d e r a l  Cons t i tut ion,  does not  depend  
for i ts  au th o r i ty  upon the  e x p re s s  g r a n t  of leg is la t ive power .  The  
Federa l  Cons t i tu t ion  is a gr an t  of  power ;  the  S ta te  Cons t i tu t ion  is a 
r e s t r i c t i o n  of  power .  The  C o n s t i t u t i o n  of  the  S ta te  is examined  to 
a s c e r t a i n  the  r e s t r a i n t s ,  if any ,  which  the  people  have imposed upon 
the  Leg is la tu re ,  no t  to d e te r m in e  t h e  powers  they  have  c o n fe r r e d . ' "

If West  Virginia Code ,  C h a p t e r  61, A r t i c l e  7, Sec t ion 1 is s t i l l  e f f e c t i v e ,  why

did we need A r t i c l e  III. Sec t ion  22 o f  t h e  C o n s t i t u t i o n ?  If A r t i c l e  III, Sec t ion  22 of

th e  C o n s t i t u t i o n  means anyth ing,  it h a s  to  mean t h a t  the  people of  t h e  S t a t e  w a n t e d

to  change  the  law in e x i s t e n ce  at  the  t ime  and  p lace  r e s t r a in t s  upon the  L eg i s l a tu re .

Any o t h e r  conclusion is i l logica l  and  would  r en d e r  the  ac t  of the  Leg i s l a tu re  and

the  peop le  in adop t ing  th e  c o n s t i tu t io n a l  provis ion an  exerc ise  in fu t i l i ty .

T h e  comparison  by t h e  S t a t e  o f  t h e  i n s t a n t  const i tut ional  provis ion wi th  the

f e d e r a l  cons t i tu t io n a l  provision as d i scussed  in Sta t e  v. Workman, 35 W.Va. 367, 14 SE

9 (1891) ignores  the fac t  t h a t  the  provis ions  now be fo re  the  Court  a r e  s u b s ta n t ia l ly

d i f f e r e n t  from the  Second Amendment  t o  t h e  United S t a t e s  C o n s t i t u t i o n , which says

"A well r egu la ted  mil i t ia  being  n e c e s s a r y  t o  the  secur i ty  of  a f r e e  
s t a t e ,  the  r igh t  o f  the  people  t o  k e e p  a nd  bear  arms, shall  not be 
infr inged."

The  Federa l  Cons t i tu t ion  r e f e r s  t o  t h e  "people"  as  a c lass,  as  com pared  to

th e  c ons t i tu t iona l  provision now b e fo r e  t h e  c o u r t ,  which re fe rs  t o  "a  person".

T h e re  is an obvious and c lear  i n c o n s i s t e n t  e tw een  West Virginia C o d e ,

C h a p t e r  61, A r t i c l e  7, Sec t ion  I, and  A r l i c u  . . .  ion 22 of t h e  C o n s t i t u t i o n . It

is t h e  duty ,  t h e r e f o r e ,  of th is  Court  t o  a p p ly  t h e  c lea r  inten t ion of  the  e l e c t o r a t e

and  hold the  s t a t u t e  in ques t ion  u n c o n s t i t u t i o n a l .  Th is  principal  has  been  e n u n c ia te d

by th is  court  in unequivocable  language:

"If a constitu tional p 'ovision is c lea r  in its term s, and the intention o f  
the e le c to r a te  is c learly  e m b r a c e d  in the language of the provision  
its e lf , th is court must apply and not interpret the provision." S t a t e  ex 
rel  Bagley v. Blankenship, 246 SE 2d  99 (W. Va. 1978).
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B. THAT THE RIGHT TO BEAR ARMS IS NOT UNLIMITED, AND IS 
SUBJECT TO REASONABLE REGULATION BY THE LEGISLATURE TO 
PROMOTE THE PUBLIC WELFARE.

J c m n o t c n .  H o u h o v o  
A  G i o s o n  
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1. THAT THE LEGISLATURE’S POLICE POWER PERMITS 
REASONABLE REGULATION OF THE EXERCISE OF FUNDAMENTAL 
CONSTITUTIONAL RIGHTS.

The Right to  Bear  Arms Am endm en t  is, a s  observed by th e  S t a t e  in i ts  b r ie f  

on page nine, c lea r  and  u n e q u iv o c a b le .  It is conceded  tha t  t h e  a m e ndm en t  would 

by implication exc lude  the  use  o f  a rm s  for purposes  other  t h a n  as  s t a t e d  in the  

a mendm en t .  The  L e g i s l a tu r e  may a d d r e s s  th o se  o ther  purposes  in a fashion not  

incons i s ten t  with the  c o n s t i t u t i o n a l  p rov is ion .  Unfortunately,  West  Virginia  Code, 

C h a p te r  61, Ar t ic le  7, S e c t i o n  1 far  e x c e e d s  the  power of t h e  L e g i s l a tu r e  to so 

address  the  use of  a rm s  fo r  purposes  not  s e t  fo r th  in the Righ t  t o  Bear  Arms 

Amendment .

To  a rgue  th a t  t h e  l i c e ns ing  schem e  s a t i s f i e s  the cons t i tu t iona l  amendment  is 

to  ignore real i ty .  The  l ic ens ing  schem e  in West  Virginia now in p l a c e  is found in 

West Virginia Code,  C h a p t e r  61, A r t i c l e  7, S e c t io n  2, and r equ i res  t h e  app l i can t  for 

t he  l ic ense  to  publish a n o t i c e  s e t t i n g  f o r t h  his name and occ u p a t io n  and  the  fac t  

t h a t  he will a ppear  be fo re  t h e  C i r cu i t  C ou r t  on a ce r t a in  day a n d  m ake  app l i cat ion .  

The  s e c t ion  goe^ on to  prov ide  t h a t  the  c o u r t  "may4' grant  the  l i c e nse .  The app l ican t  

must  file a ve r i f ied  app l i c a t i o n  showing (1) t h a t  he is a c i t i zen o f  the  Umteds  S t a te s  

of Am erica;  (2) t h a t  he has b e e n  a bona f ide r es id e n t  of the  s t a t e  for  a t  leas t  one 

yea r  and  of  the  county  for  s ix ty  days; (3) t h a t  he is over e ig h t e e n  y e a r s  of  age,  a 

person of good moral c h a r a c t e r ,  o f  t e m p e r a t e  habi ts ,  not a d d ic t e d  t o  in tox ican ts  

nor  cont ro l led sub s ta n c e  a nd  t h a t  he has  not  been convicted o f  a felony or any 

o f fense  involving the  use of  a weapon in a n  un lawfu l  manner,  and t h a t  he is gainful ly 

employed in a lawful o c c u p a t io n  and  has  been  so  engaged for a pe r iod  of five years
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nex t  p re c e d in g  the  d a te  of  his app l i ca t ion ;  (4) t h e  purpose or purposes  for which 

t h e  a p p l i c a n t  desires  to  c a r r y  a weapon,  t h e  necess i ty  t he re fo r ,  the  count ies  in 

which he des ir es  t o  do so; (5) t h a t  he is q u a l i f i e d  under  minimum requ i rem en ts  for 

t h e  handl ing  and  f iring of f i r e a rm s  as  p r o m u lg a te d  by the  D epar tm en t  o f  Natural 

R e sou rce s .  The  a pp l i can t ,  if he can convince  the  C i r cu i t  Court  t h a t  he ought  to  have 

a  l i cense  under  these  provis ions,  is then  r e q u i r e d  to  pay $50.00 to  t h e  She r i f f  and  file 

a  bond with the  Clerk  o f  the C i r c u i t  Cour t  in the  pena l ty  of  $5,000.00.  A f te r  all 

o f  this  is done  and  the  fees  pa id,  t h e  l i c e n s e  is issuea  and the  C le rk  furnishes  the 

S u p e r in t e n d e n t  of t h e  D epa r tm en t  of  Publ ic  S a f e t y  a c e r t i f i e d  copy of  the  order .

How is it possible to  r e a d  in to  the  c o n s t i tu t io n a l  amendment  t h a t  a person's  

r igh t  t o  keep  and bea r  a rms can be so r e s t r i c t e d ?  T h e re  is nothing m  t h e  const i tu t iona l  

a m e ndm en t  which could r e s t r i c t  t h e  r ight  to  c i t i z e n s  of the  United S t a t e s  o f  America,  

t o  a o n e -y e a r  res idency of  the  s t a t e  and a  s ix ty  day res idency of  t h e  county .  The 

s t a t u t e  r equ i r e s  t h a t  the  pe rson be ga inful ly  employed  in a lawful  occupat ion  and 

have  been  so  engaged  for a pe r iod  of  f ive  y e a r s  nex t  preceding  the d a te  of  his 

a p p l i c a t i o n .  This  would e l im ina te  r e t i r e d  pe rsons ,  persons  on disabi l i ty ,  housewives,  

pe rsons  in school  an d  anyone  e ls e  who has no t  been gainful ly employed for a period 

o f  five yea rs .  Is t h e  S t a t e  t ak ing  the  pos i t ion  t h a t  these  people  a r e  not  "persons" 

a s  c o n te m p la t e d  by the  c ons t i tu t iona l  a m e n d m e n t ?  Where in t h e  cons t i tut ional  

am endm en t  does it a u th o r i z e  the  Leg is l a tu re  t o  d e l e g a t e  to  the  Depar tm ent  of  Natural  

R e sou rce s  t h e  power to  make ru le s  and r e g u l a t i o n s  for the  handling and  firing of 

f i r e a rm s ?  Where in t h e  cons t i tu t iona l  a m e n d m e n t  does it say t h a t  a person is 

r e s t r i c t e d  t o  a pa r t i cu la r  coun ty  or coun t i es  in which he may keep and bear  arms? 

Where in t h e  Cons t i tu t ion  does it say  t h a t  t h e  C i r c u i t  Court shall ,  in i ts  exclusive 

d i sc re t ion ,  dec ide  who can  keep  and bear  a r m s  and  who c a n ' t  keep  and bear  arms?
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This  r a t h e r  b r i e f  ana ly s i s  of  the  l i c e n s in g  law should make it obvious tha t  

the  ex is t ing  law, with r e g a r d  t c  t h e  r ight  t o  keep and  bear  arms for t h e  reasons 

se t  fo r th  in the  a m e ndm en t ,  is c lea r ly  u n c o n s t i tu t io n a l .

I t  is a d m i t t e d  t h a t  the  L e g i s l a tu re 's  p o l i c e  power may encompass  " reasonab le"  

r e s t r a i n t s  upon con s t i tu t io n a l ly  g ran te d  r i g h t s ,  but  the S t a te  here in  is taking an 

e x t r e m e l y  un reasonab le  view of  th a t  r ight .  By way of  example,  t h e  r igh t  of f ree  

s p e ec h  as  es tab l ished  by th e  C o ns t i tu t ion  d o e s  not  e x te nd  to  the  r igh t  of  a person 

to  yell  f i re  in a c row ded  t h e a t e r .  But h e re ,  if t h e  S t a t e ' s  posi t ion is wel l taken,  

t h e  r ig h t  of f r e e  s p e e c h  could be r e s t r i c t e d  t o  persons who have a l i c e n s e  t o  speak,  

who have  been r e s id e n t s  o f  t h e  s t a t e  for  m o re  than  a year ,  have  been  gainful ly 

employed for more t h a n  f ive yea rs ,  and confo rm  to  the regula t ions  s e t  fo r th  by some 

b u r e a u r a c y  of  s t a t e  gove rnm en t .  All o the r  p e r s o n s  would not have  th e  r igh t  of f ree  

s p e e c h .

2. THAT LEGISLATURES FROM JURISDICTIONS WITH
CONSTITUTIONAL PROVISIONS SIMILAR TO WEST VIRGINIA'S
REGULATE CARRYING HANDGUNS.

The S t a t e  h e r e  a rg u e s  t h a t  many o t h e r  s t a t e s  have s imilar  cons t i tu t iona l  

prov is ions  and  goes f o rw ard  with s t a t u t o r y  r e g u l a t i o n s  concern ing  th e  same.  While 

this  a rgum e n t  might be helpful ,  i t  is su b m i t t e d  t h a t  the  same is an a rgum e n t  to the  

wrong branch  of  gove rnm en t .  This  is a l e g i s l a t iv e  m a t t e r .  The ques t ion  be fo re  this 

cour t  being narrowly l im ited  to  t h e  c o n s t i t u t i o n a l i t y  of  West Virginia C ode , C hap te r  

61, A r t i c l e  7, Sec t ion  1, and  the  c e r t i f i e d  q u e s t i o n  a s  to  whether  or  not  t h e  Legis la ture  

may r e g u l a t e  in some fashion the  r ight  to  k e e p  and  bear  arms under  c i rcumstances  

not  in c on f l i c t  with A r t i c l e  HI, Sec t ion 22 o f  the  Cons t i tu t ion  of  West Virginia .

T h e  S t a t e  s e em s  on pages 13 and  14 o f  i ts br ie f  to be conced ing  that  the  

l icens ing r e q u i r e m e n ts  of West Virginia a re  oppres s ive ,  a t  least in t h e  two instances 

of t h e  pos t ing  of  a bond and  th a t  the pe rson  be employed for the  f ive preceding
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ye a rs ,  and  conc ludes t h a t  t h e y  may be s t r i c k e n  without  compromising leg i s la t ive  

i n t e n t .  The  undersigned does  not  find in t h e  s t a t u t e  the  usual provision t h a t  the  

provis ions the re in  a re  s e v e r a b l e  and  t h a t  t h e  s t a t u t e  would survive if any pa r t  of it 

is found to  be uncons t i tu t iona l .  However ,  t h e  e n t i r e  phi losophy of  the  l icens ing  

s t a t u t e  was passed without  t h e  b e n e f i t  of  t h e  gu idance  of the Right  to  Bear  Arms 

A m endment .  The  unders igned  does  not  c o n c e d e ,  by any in te r p re ta t io n ,  t h a t  the 

L e g i s l a tu r e  has the power t o  r eq u i r e  a  l i c e n s e  based  upon the o th e r  r eq u i r em e n ts  

s e t  for th  in West Virginia C o d e , C h a p te r  61, A r t i c l e  7, Section 2. T h e  C i r c u i t  Court  

s t i l l  has, under  the  S t a t e ' s  sugges t ion ,  t h e  a b s o lu t e  r ight  t o  gran t  or not  g r a n t  the  

l i c e n s e  and the  o ther  provis ions o f  the  l ic ens ing  s t a t u t e  a re  equa l ly  oppress ive.  A 

person  does not  need a l i c e nse  to  e x e r c i s e  t h e  r ig h t  of  f ree  speech .  The Right  to  

Bear  Arms Amendment  does not  prov ide  for a  l ic ense .  The r igh t  is s t a t e d  in c lear  

and  unequ ivocab le  language,  and  is not  s u b je c t  t o  in te rp re ta t io n  by apply ing  condi t ions 

a n d  r e s t r i c t i o n s  not co n ta in ed  there in .

3. THAT COURTS FROM JURISDICTIONS WITH SIMILAR 
CONSTITUTIONAL PROVISIONS UPHOLD THE LEGISLATURE'S 
POWER TO IMPOSE REASONABLE RESTRICTIONS ON HANDGUN 
CARRYING VIA LICENSING.

Why does the S t a te  insist  upon a l i c e n s e ?  Why can ' t  we  ju s t  a c c e p t  the 

c o n s t i tu t iona l  amendment  as  it is w r i t t e n  and  in i ts  c l e a r  language?  What  is the  fear?

These  ques t ions  seem t o  r equ i r e  some a n s w e r  before  this issue can be put  in 

p e r s p e c t i v e .  For  some unknown reason,  g o v e rn m e n t s  in modern t im es  seem to  think

t h a t  they  can  control  people  by req u i r in g  l i censes  for  various a s p e c t s  of  l i fe .  The

popula t ion  of  West Virginia by an ove rw he lm ing  majori ty  passed A r t i c l e  III, Sec t ion 

22 o f  t h e  Cons t i tu t ion  of  West  Virginia and  d id n ' t  put the  word l icense  in there

a n y w h e r e .  Why is it  so ha rd  for the  S t a t e  to  a c ce p t  the provis ions of  that

c ons t i tu t io n a l  amendm ent  a s  it is w r i t t e n ?
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Perhaps  the  S t a t e  fee l s  t h a t  bud peop le  will have weapons and  hurt  good

people .  It probably shou ldn ' t  be  a shock to  t h e  S t a t e  to know th a t  bad people

a l r e a d y  huve weapons  and  a r p  a l r e a d y  hu r t ing  g o o d 'p e o p le .  Apparen t ly  the S t a te

fee l s  tha t  if the  c o n s t i tu t iona l  a m e n d m e n t  is a l lowed  to  s tand in i ts c l e a r  language,

th e  bad people will have more  guns  an d  will hurt more  good people.  If  this  is the i r

thought ,  they  don ' t  l ive  in t h e  rea l  world.  The  bad people have all t he  guns they

w an t .  It is the  good peop le ,  t h e  peop le  wiio r e spe c t  and  obey the  law,  who don ' t

wan t  to  go to  the  t roub le  of  go ing t o  t h e  C i r cu i t  Cour t  to  obtain a l icense,  post a

bond, run an ad  in t h e  n e w s p a p e r  an d  p rove  all  t h e  requ i rements  of  t h e  law, to

o b ta in  "permission" to  keep  a n d  b e a r  arms;  these  a r e  the  people  who don ' t  have  a rms

in our s t a t e .  C o nv ic te d  fe lons  a r e  p roh ib i te d  by federa l  law from possessing or

ca r ry ing  f i r ea rm s  which h a v e  moved in i n t e r s t a t e  commerce  (18 U.S.C.A.  Sect ion

922(g), (1987 po c k e t  part ),  which  should a l l e v i a t e  the  fea r  tha t  t h e s e  people will

lawful ly  have weapons .

The  S t a t e ' s  c h a r t  of  l ic ens in g  s t a t u t e  ind ica te s  t h a t  most s t a t e s  permit  the

open bear ing of  a rm s  wi thou t  a  l i c e n s e .  The  unders igned  is informed by a t t o rn e y s

for the  Nat ional  R i f le  Assoc ia t ion ,  a p p e a r in g  by amicus curiae,  t h a t  the  claim in

t h e  c ha r t ,  t h a t  Michigan r e q u i r e s  a l i c e nse  to  ca r ry  openly, is i n c o r r e c t ,  c i t ing

M.S.A., Sec t ion  28. 424, M .C .L .  S e c t ion  750.227,  which reads  as  follows:

"A person who shall  c a r r y  a dagge r ,  dirk,  s t i l e t t o  or o ther  dange rous  
weapon,  e x c e p t  hun t ing  knives  a d a p t e d  and  ca r r ie d  as such,  c o n c ea l ed  
on or abou t  his person,  or w h e t h e r  c onc ea led  or o therwise  in any  vehicle  
o p e r a t e d  or occup ied  by him, e x c e p t  in his dwell ing house or p l a c e  of 
business or on o the r  l and  possessed  by him; a n d  a pe rson  who shall  ca r ry  
a pistol  c o n c e a l e d  on or a b o u t  his person,  or, whe the r  c oncea led  or 
o therwise ,  in a veh ic le  o p e r a t e d  or occup ied  by him. excep t  in his 
dwelling house  or  p l ac e  of  business ,  or on o the r  land  possessed by him, 
wi thout  a l ic ense  to  c a r r y  t h e  pi s tol  as  provided by law, or if l icensed,  
ca rry ing  in a p lace  or m anne r  incons i s ten t  with any r e s t r i c t i o n s  upon 
which such l ic ense ,  shall  be gu i l ty  of  a felony, punishable  by 
imprisonment  in t h e  s t a t e  pr ison for  not  more than five years ,  or by a 
f ine of  not  more t h a n  $2,500.00."
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F u r th e r  that'-C onneclicut and Indiana r e q u i r e  a l icense  to  ca rry  a pistol openly.  

•However, a licen se  is issued as a m atter o f  right because o f the right to bear arms.

Rabbi t t  v. Leonard ,  36 Conn. Super .  108, 413 A. 2d 498 (1979; Schubert  v. D e ba rd , j

73 Ind. Dec.  510, 398 N.E. 2d 1339) (C t .A pp .  1980), and  t h a t  it has  even been held

den ied members  of  the  community the  op p o r tu n i ty  to  obtain  a gun permit  and  bear  

a rms for the i r  self  de fense" .  Motley v. Ke l logg , 78 Ind. Dec. 316, 409 N.E. 2d 1207, 

1210 (C t .  App. 1980).

F u r th e r ,  a cco rd ing  to  counsel  for t h e  Nat ional  Rif le  Assoc iat ion ,  the  S t a t e  

has  c i t e d  Utah C onstitution er roneous ly ,  t h e  same having been  rew orded  to  r e a d  as 

follows:

"The individual right o f the people to  keep and bear arms for security  
•tiv. d efen se  o f s e lf ,  fam ily, others, property, or the s ta te , a s well as 
for other law fu l purposes, shall not be infringed; but nothing herein 
shall prevent the leg isla tu re  from d efin ing  the law ful use of arms."

The u p - to - d a te  r igh t  t o  bear  arms g u a r a n t e e s  of  t h e  f o r ty - tw o  s t a t e s  may be

found in the  Appendix to  the  amicus  c u r i a e  b r ie f  on pages A-25 to  A-29.

Since  vi r tual ly  e ve ry  c a s e  r e l a t i v e  t o  t h e  posit ion of  the  r espondent  he re in

has been  c i t e d  in the  amicus curi ae  br ief ,  t h e  re sponden t  a d o p t s  t h a t  br ief  and  the

c o n te n t s  t h e r e o f  here in .

Respec tfu l ly  subm i t ted .

tha t  "not  making (pis tol  l icense)  a pp l i c a t ions  a va i l ab le  a t  the  ch ie f ' s  o f f i ce  e f f e c t iv e ly

HAROLD L. BUCKNER, Respondent, P.Q.

JOHNSTON, HOLROYD & GIBSON

J o h n s t o n . H o l b o y d  
a  G i b s o n

a t t o a n i t ,  a t  

1 4 3 0  M a i n  f r m t r  

P u i N C t f O M .  W V  2 4 7 4 0
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I, ROBERT E. HOLROYD, of  counsel  for Respondent ,  do he reby  c e r t i fy  t h a t  |

I s e rv e d  a  copy o! the  foregoing Brief  upon the  following counsel,  by deposi t ing a
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follows,  on the  12th day of  J a nua ry ,  1988:
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PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE NAVARRE
» ► *

NAME:
TITLE:
DORESS:
CITY:

p h o n e :
ILL NO: 
UBJECT: 
ESSAGE:

BILL LUHO 
376-5199 WK 
POB 870368 
WASILLA 
376-6533

ZIP: 99687

LOCAL AUTONOMY-ILLEGALIZE HOME BREWING???
DEAR SIRS
PLEASE WORK TO REPEAL OR AMEND THE LAW WHICH MAKES HOME BREWING 

ILLEGAL IN THE STATE. I REALIZE AFTER TALKING TO MISTER LARSON’S 
OFFICE. THAT THE INTENT WAS NOT TO ILLEGALIZE IN THIS AREA AND WAS 
ADVISED THAT I COULD PROBABLY CONTINUE. BUT THIS IS A HOBBY OF MINE THAT 
I LIKE TO BRAG ABOUT ANO I LIKE TO BE LEGAL. WOULD APPRECIATE A REPLY.

POMIO: 19112057 
DATE: 01/17/89 
TIME: 11:20:57 

IONAME: MAT-SU LIO

:0PIE3: REPRESENTATIVES REPRESENTATIVES SENATORS

U R  SON MENARD KERTTULA
BARNES BOUCHER SZYMAHSKI
BOYER CATO BINKLEY
COLLINS COTTEN ‘FAHRENKAMP
DAVIS. H. DONLEY FAIKS
ELLIS FOSTER HALFORD
FURNACE GOLL JfJNES
HANLEY HOFFMAN PEARCE
KOPONEN MARTIN STURGULEWSKI
MILLER PETTYJOHN UEHLING
PHILLIPS SHARP ZHAROFF
S»ULTZ SWACKHAMHER
TAYLOR
ZAWACKI

ULMER

DEAR: REPRESENTATIVE NAVARRE
a w

NAME: 
TITLE: 

ADDRESS: 
CITY: 
PHONE: 

BILL NO: 
SUBJECT: 
MESSAGE:

RICHARD ROSS 
CHIEF OF POLICE 
107 S. WILLOW ST 
KENAI. ALASKA 
283-7079 
HJR 7 
RIGHT TO KEEP Aim BEAR

ZIP: 99611

ARMS
REQUEST THAT YOUR COMMITTEE NOT MOVE THIS RESOLUTION UNTIL IT HAS RE 

CEIVEO THOROUGH LEGAL REVIEW. THE CONCERN BEING THAT THE MINIMAL STATUATORY R 
ULATION CURRENTLY PLACED ON FIREARMS POSSESSION (IE FELON IN POSSESSION!POSSES 
ION ON LICENSED PREMISES! WHILE INTOXICATED! OF ILLEGAL WEAPONS! CONCEALED WEA 
PONS) MAY BE JUDICALLY NULLIFIED IF ADOPTED.

POHID: 13193839 
DATE: 01/17/99
time: 19:30:39

LIONAME: SOLOOTNA LIO

COPIES: REPRESENTATIVE SENATOR 

SWACKHAMHER FISCHER

0 * '



.PUBLIC OPINION MESSAGE

DEAR: ?ESENT SUNO

■Ta me: 
TITLE: 

50RESS: 
CITY: 
PHONE: 

JILL NO: 
SUBJECT: 
Message:

ZIP: 99502

SHIRLEY WARNEE 
VICE PRESIDENT 
7800 LOTUS DRIVE 
ANCHORGE, ALASKA 
786-8851 . .
SJR 15
RIGHT TO KEEP AND BEAR ARHS
THE APOA STRONGLY OPPOSES tills BILL. THE ALASKA CONSTITUTION AS IT 

IS WRITTEN WORKS WELL FOR LAW ENFORCEMENT. THERE ARE SOME POTENTIAL 
PROBLEMS WITH WHAT THE NRA WANT/. IF IT WORKS FINE IT SHOULD BE LEFT ALONE. 

PLEASE REMEMBER GUNS IN BARS' ANU-ON SCHOOLGROUNDS. KEEP IN MIND RHEA VEGA.

POHIO:  -----
OATE: 05/03/88 
TIME: 17:19:30 

LIONAME: ANCHORAGE LIO

COPIES: REPRESENTATIVES

g;;jenberg
BARNES 
COTTEN 
NAVARRE 
TAYLOR .•
ULMER

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE SUND

NAME: ROBERTA ROGERS 
TITLE:

ADDRESS: 7310 MARCH COURT 82 
• CITY: ANCHORAGE, ALASKA ZIP: 99509
PHONE: 333-9985 .

BILL NO: HB • 398 ■ ' .
SUBJECT: MEMBERSHIP OF MEOICAIO RATE COMMISSION 
MESSAGE: I VOTE FOR YOU NOT TO TAKE CHIROPRACTIC OFF MEDICAID.

: POMID: 03172911 
' DATE: 05/03/A8 
TIME: 17:29:11 •*• 

LIONAME: ANCHORAGE-LIO

COPIES: REPRESENTATIVES

BARNES
COTTEN.'
GRUEN8ERG
NAVARRE*
TAYLOR
ULMER



• 'PUBLIC: OPINION MESSAGE 

DEAR: REPRESENTATIVE SUND ,

NAME! JIM WEIONER-
TITLE: PRES. ASSOC. FOR PROTECTTION OF PF 

ADDRESS: 5979 CHEAN HOT SPRINGS ROAD
CITY: FAIRBANKS •*' ' • . ZIP: 99701
PHONE! 980-6366 . . . •

BILL NO: SJR 25
SUBJECT: USE OF INCOME FROM PERMANENT FUND
MESSAGE: THIS ALSO PERTAINS.TO HJR9B.' LET US NOT FORGET THESE IMPORTANT BALL 
PROPOSITIONS. URGE THAT THE CONCEPTS CUTLINED IN THESE RESOLUTIONS BE PLACED 
ON THE BALLOT. HJR 98'S TEXT- SEEMS MOST REASONABLE, BUT SJR 25 IS ALL RIGHT 
TOO. ' . EOM-FZ

POMIO: 07091632 
DATE: 05/09/68 
TIME: 09:16:32 

LIONAME: FAIRBANKS LIO , .

COPIES: REPRESENTATIVES REPRESENTATIVES

ADAMS DARNES .
BOUCHER ' BOYER "
BROUN ’ CATO
COLLINS ‘ COTTEN
OAVIDSON DAVIS'-' ■
DONLEY '! • ELLIS
FRANK . \  . FURNACE •
GOLL ' GRUENBERG
GRUSSENDORF. HANLEY
HERRMANN • * HOFFMAN .’ 4
HUDSON : ' “ ’ KQPONEN
LARSON . ' MARTIN •'
MENARO MILLER •
NAVARRE "PEARCE-
PETTYJOHN " PHILLIPS
POURCHOT RlEGER
SHULTZ • . SPRINGER •
SWACKHAMHER .' TAYLOR
ULMER WALLIS
ZAWACKI

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE SUND

POLICE

ZIP: 99669

5u a n e ^ J d l a n oPRESVALA5KA CHIE 
BOX(2999 
so ld o tn A  ••
262-9955 •*
SJR 15 ' .
RIGHT TO' KEEP AND BRAR ARMS
THE CHIEFS OF POLIOE HAVE NOT CHANGED THEIR POSITIONOH SJR15. WE D 

NOT B&J.IEVE A CONSTITUTIONAL AMMENDMENT IS NECESSARY. THE RIGHTS OF ALASKANS 
ARE ALREAOY WELL PROTECTEpOJNDER OUR PRESENT CONSTITUTION. IF LEGISLATION W  
BE PASSEOSJtPREFER JiWKVERSION AS WRITTEN BY REP. ULMER’S COMMITTEE. '

NAME j
titl

ADDR&SS: 
ITY: 

PltONE: 
BILL NO: 
SUBJECT: 
MESSAGE:

POMIO: 13092931 
' DATE: 05/09/88 ’

TIME: 09:29:31- 
LIONAME: SOLDOTNA LIO

COPIES: REPRESENTATIVES

BARNES • 
COTTEN- 
GRUENBERG ' 
NAVARRE• 
TAYLOR 
ULMER •



Voters know NRA rhetoric from real dangers
NEW Y O RK  -  Is th e  N a­

tio n a l R ifle  A sso c ia tio n  s lip ­
ping? I f  th e  1988 e lec tion  re ­
tu rn s  a re  a gu ide , th is  m ost 
f e a re d  s p e c ia l  i n t e r e s t  in  
A m e ric a n  p o l i t ic s  m ay  be 
sh o o tin g  its e lf  in  th e  foot.

I t 's  w e ll k n o w n  th a t  th e  
NRA  p o u red  $6.1 m illio n  in to  
M ary lan d  to  o v e r tu rn  a s ta te  
law  b a n n in g  cheap , conceal- 
ab le  h an d g u n s. V oters n ev er­
th e less  su p p o rte d  th e  leg is la ­
tion  b y  a w ide  m arg in , as  the  
NRA  su ffe red  i ts  f i r s t  defea t 
in  a s ta te w id e  re fe ren d u m  on 
gun co n tro l.

I t 's  n o t so w ell k n o w n  th a t 
ev e ry  U .S . s e n a to r  ta rg e ted  
b y  th e  N RA  w on re-election  
an y w ay . A m ong th e m  w as 
H o w a rd  M e tz e n b a u m , D- 
O hio, a p e rs is te n t ad v o ca te  of 
gun c o n tro l w ho h as  been as 
p e rs is te n tly  denounced  b y  th e  
gun lo b b y  ("o u r  b ig g est foe ,” 
d e c la re d  W ay n e  L a P ie r r e ,  
ch a irm an  o f th e  N RA  P o lit i­
cal V ic to ry  Fund).

M etzenbaum  w as th e  S en­
a te  s p o n s o r  o f th e  B ra d y  
a m e n d m e n t .  N a m e d  f o r  
J a m e s  B ra d y ,  th e  fo rm e r  
p ress  se c re ta ry  w oun d ed  in

th e  a t t e m p t  o n  P r e s id e n t  
R eag an ’s life , th e  am en d m en t 
ca lled  fo r a  sev en -d ay  w a itin g  
p e rio d  d u rin g  w h ich  police  
could  d e te rm in e  w h e th e r a n y ­
one try in g  to  b u y  a han d g u n  
had  a fe lony  record .

D esp ite  th e  o rg a n iz a tio n ’s 
e ffo rts  to  d e fea t M etzenbaum  
— h e  e s t im a te s  th a t  th e y  
s p e n t  " h u n d r e d s  o f  th o u ­
sa n d s"  a g a in s t h im  in O hio — 
he w as re-e lected  b y  602,000 
votes.

M etzenbaum  th in k s  h is t r i ­
um p h  o v e r th e  N R A  w ill im ­
p ro v e  chances fo r  th e  B rad y  
am en d m en t in  th e  n e x t C on­
gress.

T he M ary lan d  re fe ren d u m  
d e fea t a lso  sh o u ld  lessen leg ­
is la to rs ’ fea rs  o f th e  N R A ’s 
a b il i ty  to  re ta l ia te , since it  
h ap p en ed  on th e  congressio ­
n a l d o o rstep  an d  w as  h eav ily  
covered  b y  W ash ing ton  p ress  
an d  te lev is io n . T h e  gun  lobby  
p u t up  $6.1 m illio n  of th e  
to ta l  of $6.6 m illio n  spen t in  
op p o sitio n  to  th e  s t a te ’s h a n d ­
gun  law .

S u p p o rte rs  o f th e  h andgun  
law  sp en t on ly  $752,107 to 
w in  b y  58 to  42 p e rcen t. W ith

tom wicker
in the nation

Gov. S chaefer an d  m ost M ary ­
lan d  law  en fo rcem en t o ffi­
c ia ls  on th e i r  side , th e y  suc­
ceeded in  convincing  v o te rs  
th a t  th e  law  d id  no t th re a te n  
leg itim a te  sp o rtsm en  an d  gun  
ow ners, b u t w ould  be effec­
tiv e  in  b an n in g  sa les o f cheap  
w eapons u sefu l on ly  to  c r im i­
nals.

These b low s to  th e  NRA  in 
th e  1988 e lec tions w ere  b a l­
anced, if  a t  a ll, on ly  b y  a 
N eb ra sk a  v o te  to  am end  th e  
s ta te  C o n s titu tio n  to  g u a ra n ­
tee  the  r ig h t to  b e a r a rm s. 
B u sh ’s e lec tion  a lso  m ay  be  a 
boost fo r  th e  NRA , since  he 
h as  opposed th e  w a itin g  p e r i­
od an d  o th e r  gun  co n tro l leg ­

isla tion .
N o n e  o f  th is  n e c e s s a r i ly  

m eans th a t  th e  N RA  w ill no t 
rem ain  a p o w erfu l o p p o n en t 
o f leg is la tio n  an d  can d id a te s  
th a t  a p p e a r  to  th re a te n  th e  
m i l l io n s  o f  n o n - c r im in a l  
A m ericans w ho le g itim a te ly  
ow n and  w a n t to  keep  gunsJ 
In  a ll b u t a  few  s ta te s , th e y  
fo rm  a  p o w erfu l v o tin g  b lo c  
ea s ily  a ro u sed  a g a in s t a n y ­
th in g  th ey  th in k  w o u ld  de-' 
p r iv e  th em  of, o r  re s tr ic t  th e ir  
a b ili ty  to  possess, w eapons' 
th ey  reg a rd  as th e irs  b y  righ t.

The 1988 e lection  re tu rn s  
suggest, how ever, th a t  such 
gun ow ners m ay  be  m ak in g , 
s h a ip e r  d is tin c tio n s b e tw een  
rea l th re a ts  to  th e ir  p erce ived  
in te r e s ts ,  an d  su ch  reason -, 
ab le , law -enhancing  s tep s  as, 
th e  Seven-day w a itin g  period  
(a lread y  in  effect in  22 states)! 
an d  M ary lan d ’s b an  on cheap ,j 
concealab le  handguns.

If  th a t ’s so, th e  NRA w ill! 
h av e  to  re th in k  its  tra d itio n a l;  
c ry-w olf tactics.

□  Tom Wicker I t  a New York 
Tlmaa columnist.
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In tho 1986 congressional elections, not a single 
Incumbent targeted for defeat by the NRA lost his or her seat.

LaPlorre: “It's very tough to defeat Incumbents In
Congress these days. Most members of Congress who vote for gun 
control are 1n safe districts and nobody's going to beat them. 
There are few competitive districts loft where the gun Issue 
Is the (major) Issue."

In recent congressional battles and numerous state gun
control fights, tho NRA and the organized police groups have 
clashed bitterly. This has given state lawmakers and members 
of Congress a political escape hatch, allowing them to oppose 
the NRA by supporting their local police.

"I don't see their relationship with police as ever bBlng 
vary good again," says Jerald Vaughn, executive director of 
the International Association of Chiefs of Police.

LaPlerre says he held meetings recently with "three or 
four* members of Congress, "people who we felt were confused’ 
over the early version of the plastic gun bill. "They're still 
friends of the NRA."

LaPlerro's view of his meeting with Exon: "I view It as
Informational. If Information Is fence-mending, and
fence-mending Is Information, I guess you could Interchange 
them."

Vaughn says of the NRA, "They are by no means out of the 
picture, but there are signs their stranglehold on this 
administration and Congress Is starting to loosen a bit.
There's a growing recognition In law enforcement the NRA Is an 
organization out of control. But politically, they're a savvy 
organization. They make sure they're never In a position of 
having to admit defeat."

N.T. "Pete" Shields, chairman of Handgun Control Inc.. 
says the entry of lew enforcement groups Into the fray has 
been crucla 1.

"The NRA used to call us bleeding-heart communists, soft 
on criminals," Shields says. "Now, whole law enforcement 
community the guys on the firing line on the street Is behind 
It (the fight to control guns). It's not credible to think of 
those people as bleeding-heart, liberal communists."

0407539
SECTION: General news 
STORY TAG: FlorldaGuns
BY: COLE. RICHARD ; Associated Press Writer 
0ATEL1NE: MIAMI (AP) April 28. 198B 
TIME: 1143PST CYCLE: AM 
PRIORITY: Regular WORD COUNT: n/a

006537

The shooting of three Miami policeman In a  month, along with 
a  skyrocketing murder rate, had authorities here demanding a  
change In Florida's liberal gun law Thursday, and the state 
Legislature appears to be responding.

Only hours after Miami motorcyclo patrolman dames Hayden 
was wounded twice with an automatic pistol during a routine 
traffic stop, a state House criminal justice subcommittee 
voted 4-3 Thursday to recommend an amendment to the state 
constitution to require a seven-day coolIng-off period for gun 
buyers.

On Wednesday, the full Senate had approved another bill 
that tightened up gun law loopholes allowing some convicted 
criminals to got concealed weapons permits.

The current relaxed gun law. approved last year over the 
protests of urban police agenclos, a l l  but eliminated 
cooling-off periods, banned local gun control ordinances and 
allowed most Floridians to carry a  concealed weapon.

Opponents, Including Mlaml-area police and city officials, 
say 1t encourages a Wild West atmosphere they blame for a 
surge In violence.

•You llberrlize gun laws and people feel they are at 
liberty to go out and shoot each other and shoot policemen," 
an angry Miami police Sgt. David Rivero said Thursday. "We're 
headed the wrong way."

Miami had an 18 percent Increase In gun-related crimes 
between October and March, compared with the same period 
before the lawwas passed. And ominously, gun theft., were up 
30 percent, said Rivero.

The murder rate In Dade County, after having dropped last 
year, has soared again, hitting the 100 mark In April four 
months ahead of the 19J7 rate.

"We're going to have to sea a lot more people killed and 
maybe a lot more policemen killed before the Legislature makes 
a change," said Metro-Dada police spokesman A) Hldalgo-Gato.

Miami Mayor Xavier Suarez on Thursday called for a new law 
or a state constitutional amendment giving local communities 
the right to regulate guns.

•We need extensive background checks and a cooling-off 
period," said Suarez. Under the current state law, counties 
can Impose a limited two-day cooHng-off period, but police 
say It's so vague that It's meaningless.

Wednesday night's wounding of Hayden, who was listed in 
stable condition Thursday, occurred In the same neighborhood

(cont. next page)
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•February 15, 1988 ‘ .

The Honorable F ran  Ulmer 
C hair, S ta te  A f fa ir s  C tm uittee 
Alaska S ta te  L e g is la tu re  
P. 0. Box V 
Juneau,. AK 99811

• * j  •  , * "  •

• Deai- Fran: . • - ’ .

I  am w ritin g  concern ing  Senate J o in t  R esolution 15 which proposes 
an amendment to  th e  C o n s titu tio n  o f th e  S ta te  o f A laska. 'Hie 
re so lu tio n  has been re fe r re d  to  th e  House S ta te  A ffa irs  Cbnm ittee.

On January 14, 1988, the Alaska Peace O ffice rs  A ssocia tion  Board 
o f D irec to rs  fo rm ally  rece ived  the proposed r e s o lu t io n . At the  
conclusion o f  th e  review  a motion was unanimously passed opposing 
Senate J o in t  R eso lu tio n  1 5 . . .

Our concern w ith  t h i s  amer-iinent change i s  th a t  th e  door oould be. 
conceivably l e f t  open to  e lim in a te  other- laws c u r re n t ly  cn th e  
bocks. laws such as fe lon  in  possession  o f a handgun, possession  
o f weapons by in to x ic a te d  p erso n s, ca rry in g  ooncealed weapons, 
e tc .-  We fe e l  th e s e  a re  f a i r  and ju s t i f i a b l e  laws th a t  a re  
obviously needed.. .

As you-are {probably aw are,'- a  m a jo rity  o f our r.ertbers a re  gunv 
e n th u s ia s t .  We a re  engaged in  many a c t iv i t i e s ,  such as  hun ting , 
ta rg e t  sh o o tin g , t r a p  shoo ting  and alm ost any sp o rtin g , a c t iv i ty  
r e la t in g  to  guns and weapons. We do no t fe e l  our c u rre n t 
c o n s ti tu tio n  p r o h ib i ts  o r  dampens any le g itim a te  a c t iv i ty  in  
r e la t io n  to  th e s e  a c t i v i t i e s .

T herefore, i f  th e  machine i s  n o t broken, why f ix  i t .  We do n o t 
fe e l  the  c u r re n t c o n s t i tu t io n  in f r in g e s  upon any person o r  group, 
the r ig h t  to  b e a r  arm s. I t  does, however, allow  th e  s t a t e  to  • 
co n tro l the  p o sse ss io n  o f weapons by c e r ta in  people such as 
fe lons and peop le  under th e  in f lu e n c e . I t  a lso  allow s th e  s t a t e  
to  co n tro l p e r ta in  c la s s e s  o f weapons, such as bombs, s i le n c e r s ,  
saw ed-off sho tguns, sw itchb lade knives and the  l ik e .
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I f  you have any fu r th e r  q u e s tio n s , p lease  co n tac t me. 

S in c e re ly ,  . . .  ;

Ed Kalwara 
S ta te  P re s id en t
A laska Peace O ffice rs  A ssocia tion  
2760 Sherwood Lane 
Ju neau , AK 99801 
789-2165 (work)
789-0036 (home)

c c : Governors Crim inal J u s t ic e  Working Group
John Sund, C hair, House Ju d ic ia ry  Committee 
A ll Members o f  th e  House S ta te  A ffa irs  Committee
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The H o n o r a b l e  Jo h n  Sund ,  C h a i r m a n ,  J u d i c i a r y  Com m it tee  
H ouse  o f  R e p r e s e n t a t i v e s  
P .O .  Box V, M a i l  S to p  3 1 0 0  
J u n e a u ,  A l a s k a  99811

D e a r  S i r :

I  am w r i t i n g  t o  e x p r e s s  my o p i n i o n  on S e n a t e  J o i n t  R e s o l u t i o n  No. 15.

I f e e l  t h a t  t h e  b i l l  i s  u n n e c e s s a r y ,  b e c a u s e  t h e  r i g h t s  o f  t h e  
i n d i v i d u a l  a r e  a l r e a d y  a d d r e s s e d  i n  t h e  c o n s t i t u t i o n .

B u t  m o re  i m p o r t a n t l y ,  i t  w o u ld  a p p e a r  t h a t  t h i s  b i l l  i s  an  e f f o r t  t o  
e x t e n d  t h o s e  r i g h t s  by m u d d y in g  t h e  w a t e r .  I  am s u r e  t h a t  t h e  i n t e n t  
i s  n o t  t o  a l l o w  t h o s e  i n d i v i d u a l s  who w o u ld  u s e  weapons  c r i m i n a l l y  m ore  
f r e e d o m .  However ,  t h e r e  i s  t h e  d i s t i n c t  p o s s i b i l i t y  t h a t  t h i s  w o u ld  b e  
a  s p i n  o f f  e f f e c t  o f  t h e  p a s s a g e  o f  t h i s  r e s o l u t i o n .

S u r e l y  i t  i s  a p p a r e n t  t h a t  . l e g i s l a t i v e  d i r e c t i o n ,  w h ich  many t i m e s  
a f f e c t s  p u b l i c  a t t i t u d e s ,  m u s t  r e m a i n  i n  an  a r e a  o f  r e s t r a i n t  when i t  
com es  t o  t h e  u s e  o f  w e a p o n s  t h a t  may e a s i l y  be t u r n e d  a g a i n s t  t h e
p u b l i c .  Our p e r s o n a l  f r e e d o m s  c u r r e n t l y  a r e  n o t  b e i n g  i n f r i n g e d .  
T e l l i n g  t h e  p u b l i c  t h a t  t h e i r  r i g h t s  e x te n d  p a s t  t h e  c u r r e n t  l e v e l  w i l l  
o n l y  c a u s e  t r o u b l e  f o r  a l l  .'o f .us-. •

How many o f  t h e  p u b l i c  . w i l l  r e a d  t h i s  t o  mean t h a t  S a t u r d a y  n i g h t
s p e c i a l s ,  a u t o m a t i c  w e a p o n s ,  an d  o t h e r s  a r e  o k ay  t o  own a n d  u s e ?  I
d o u b t  t h a t  many o f  t h e  c i t i z e n s  o f  t h i s  S t a t e  w i l l .  However,  t h o s e  who 
d o  s e e  f i t  t o  b r e a k  t h e  l a w s  and  e n d a n g e r  t h e  l i v e s  o f  o t h e r s  w i l l  u s e  
t h i s  t o  t h e i r  a d v a n ta g e .

I  a s k  t h a t  you  t a k e  t h e s e  m a t t e r s  i n t o  c o n s i d e r a t i o n  a s  you  d e l i b e r a t e  
on  t h e  p a s s a g e  o f  t h i s  r e s o l u t i o n .

S i n c e r e l y ,  ^ V ' l  ■

L o u i s  A. 'B e n c a r d in o  
\ O h i e f  o f  P o l i c e  

S e w a rd  P o l i c e  D e p a r tm e n t

•  Main Office (907) 224-3331

•  Police (907) 224-3338

•  Harbor (907) 224-3138

•  Fire (907) 224-3445

•  Telecopier (907) 224-3248

A p r i l  14,  1988

L A B /d r a  ‘
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Members o f  t h e  House j u d i c i a r y  C o m m i t t e e  

Res SJR 39

The M u n i c i p a l i t y  d o e s  n o t  o p p o s e  a c o n s t i t u t i o n a l  am endm ent  t h a t  
r e d e f i n e s  t h e  " r i g h t  t o  b e a r  a r m s "  a s  a p e r s o n a l  r i g h t  v e s t e d  i n  
e a c h  c i t i z e n  o f  t h e  s t a t e .  We a r e  v e r y  c o n c e r n e d  h o w e v e r  w i t h  
t h e  way i n  w h ic h  t h e  m e a s u r e  i s  now d r a f t e d .  Our  c o n c e r n s  a r e  
b a s e d  on t h e  f a c t  t h a t  t h e  p r e s e n t  l a n g u a g e ,  q u i t e  a r g u a b l y ,  
w o u ld  n o t  p e r m i t  t h e  s t a t e  .or  a m u n i c i p a l i t y  t o  r e g u l a t e  e i t h e r  
t h e  t y p e  o f  a rm s  p o s s e s s e d  o r  t h e  m a n n e r  an d  c i r c u m s t a n c e s  o f  
p o s s e s s i o n .

W h i l e  t h e  v e r s i o n  p a s s e d  by  t h e  S e n a t e  c l e a r l y  a l l o w s  r e g u l a t i o n  
o f  t h e  u s e  o f  a r m s ,  many e x i s t i n g  l a w s  do  n o t  r e l a t e  t o  t h e  
s i m p l e  u s e  o f  a w e a p o n ,  b u t  r a t h e r  t o  i t s  f u n c t i o n  and  t o  t h e  
m a n n e r  and  c i r c u m s t a n c e s  i n  w h i c h  i t  i s  p o s s e s s e d ,  p u b l i c  s a f e t y  
c o n c e r n s  demand t h a t  t h e  s t a t e  l e g i s l a t u r e  an d  l o c a l  a s s e m b l i e s  
be p e r m i t t e d  t o  ban  c e r t a i n  t y p e s  o f  a rm s  3 u c h  a s  b om bs ,  hand  
g r e n a d e s ,  m a c h i n e  g u n s ,  s i l e n c e r s ,  s a w e d - o f f  s h o t g u n s  and  b u l l e t s  
d e s i g n e d  t o  p i e r c e  p r o t e c t i v e  d e v i c e s  worn by  l a w  e n f o r c e m e n t  
o f f i c i a l s .  We b e l i e v e  l i k e w i s e  t h a t  t h e  c o n s t i t u t i o n  s h o u l d  p e r ­
m i t  t h e  L e g i s l a t u r e  t o  b a r  t h e  p o s s e s s i o n  o f  a rm s  b y  c e r t a i n  
c l a s s e s  o f  c o n v i c t e d  c r i m i n a l s ,  i n t o x i c a t e d  o r  m e n t a l l y  d i s t u r b e d  
p e r s o n s .  F i n a l l y  we f e e l  i t  i s  e s s e n t i a l  t o  c o n t r o l  t h e  c i r ­
c u m s t a n c e s  i n  w h ic h  o t h e r w i s e  l a w f u l  w e a p o n s  a r e  p o s s e s s e d  by 
l i m i t i n g  t h e  c a r r y i n g  o f  c o n c e a l e d  w e a p o n s ,  t h e  p o s s e s s i o n  o f  
l o a d e d  f i r e a r m s  on l i c e n s e d  p r e m i s e s ,  t h e  p o s s e s s i o n  o f  a  f i r e a r m  
by a m i n o r  w i t h o u t  p a r e n t a l  c o n s e n t ,  e t  c e t e r a .  We r e i t e r a t e  t h e  
p o s i t i o n  t a k e n  by A t t o r n e y  G e n e r a l  H a r o l d  Brown i n  h i s  March 26 ,  
1986 l e t t e r  r e g a r d i n g  SJR 39 :

T h e s e  s t a t u t e s  ( t h a t  w ou ld  be i n v a l i d a t e d  by 
SJR 39) s e r v e  an  i m p o r t a n t  p u b l i c  s a f e t y  f u n c ­
t i o n  by c a r e f u l l y  r e g u l a t i n g  t h e  p o s s e s s i o n  o f  
e s p e c i a l l y  d a n g e r o u s  w eap o n s  o r  w e a p o n s

Municipality
of

Anchorage
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c a r r i e d  in  an  e s p e c i a l l y  d a n g e r o u s  m a n n e r  o r  
p l a c e .  I f  t h e  l e g i s l a t u r e  d o e s  n o t  i n t e n d  t o  
r e n d e r  t h e s e  s t a t u t e s  u n e n f o r c e a b l e ,  n o r  t o  
f o r e c l o s e  a f u t u r e  l e g i s l a t u r e  f ro m  a d o p t i n g  
s i m i l a r  p r o v i s i o n s  ( p r o h i b i t i n g  p o s s e s s i o n  o f  
l o a d e d  f i r e a r m s  i n  a  c h u r c h  o r  on s c h o o l  
g r o u n d s  f o r  e x a m p l e ) ,  t h e n  t h e  l e g i s l a t u r e s  
i n t e n t  t o  c o n t i n u e  t o  a l l o w  a r e a s o n a b l e  r e g u ­
l a t i o n  by la w  s h o u l d  b e  made c l e a r .

The c l a r i t y  o f  i n t e n t  r e f e r r e d  t o  b y  t h e  A t t o r n e y  G e n e r a l  m u s t  be 
e m b o d i e d  i n  t h e  m e a s u r e  i t s e l f .  O t h e r w i s e  b o t h  S t a t e  an d  
M u n i c i p a l  p r o s e c u t o r s  w i l l  f a c e  a f l u r r y  o f  l e g a l  c h a l l e n g e s  by 
t h o s e  c h a r g e d  w i t h  w e a p o n s - r e l a t e d  o f f e n s e s .

I n  c o n c l u s i o n ,  we u r g e  t h a t  i f  t h e  c o m m i t t e e  d o e s  n o t  i n t e n d  t o  
i n v a l i d a t e  e x i s t i n g  s t a t u t e s  a n d  o r d i n a n c e s  r e g u l a t i n g  t h e  t y p e  
o f  a rm s  t h a t  may b e  p o s s e s s e d ,  a n d  t h e  c i r c u m s t a n c e s  o f  
p o s s e s s i o n ,  t h e n  i t  m u s t  embody t h i s  i n t e n t  c l e a r l y  w i t h i n  t h e  
a m en d m en t  t h a t  i s  o f f e r e d  t o  t h e  v o t e r s  f o r  r a t i f i c a t i o n .

A n c h o r a g e  P o l i c e  D e p a r t m e n t
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office of the municipal attorney

F e b r u a r y  2 5 ,  1986

TO: Members o f  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e

Re:  S e n a t e  J o i n t  R e s o l u t i o n  No. 39

The p r o p o s e d  amendment  t o  A r t i c l e  I ,  S e c t i o n  19 o f  t h e  S t a t e  
C o n s t i t u t i o n  s e t  f o r t h  i n  S e n a t e  J o i n t  R e s o l u t i o n  No. 39 c o u l d ,  
i n  i t s  o r i g i n a l  f o r m ,  p r e c l u d e  t h e  r e g u l a t i o n  o f  c o n d u c t  w h i c h  
h a s  t r a d i t i o n a l l y  b e e n  c o n s i d e r e d  t o  be c r i m i n a l .  Of p a r t i c u l a r  
c o n c e r n  i s  t h e  c l a u s e  b e g i n n i n g  on l i n e  15 w h ic h  s p e c i f i e s  
" . . . p e r s o n a l  d e f e n s e  and f o r  t h e  d e f e n s e  o f  f a m i l y ,  p r o p e r t y , , , " .  
T h i s  p r o v i s i o n  c o u l d  be r e a d  t o  i n v a l i d a t e  a l l  e x i s t i n g  s t a t e  an d  
m u n i c i p a l  l a w s  g o v e r n i n g  t h e  u s e  o f  f i r e a r m s  f o r  s e l f - d e f e n s e  a n d  
t h e  d e f e n s e  o f  p r o p e r t y .  H i s t o r i c a l l y ,  t h e  r i g h t  t o  u s e  f i r e a r m s  
t o  p r o t e c t  s e l f ,  f a m i l y ,  a n d  p r o p e r t y  h a s  b e e n  c u r t a i l e d .  The 
am endm ent  i n  i t s  p r e s e n t  f o r m  w o u ld  c a s t  d o u b t  on t h e  v i a b i l i t y  
o f  c o n t i n u e d  r e g u l a t i o n  o f  s u c h  i t e m s .

The am en d m e n t ,  i n  i t s  p r e s e n t  f o r m ,  w ou ld  a l s o  h a v e  t h e  l i k e l y  
a f f e c t  o f  n u l l i f y i n g  s t a t e  a n d  m u n i c i p a l i t i e s  l a w s  r e g u l a t i n g  t h e  
p o s s e s s i o n  o f  f i r e a r m s .  T h i s  i s  b e c a u s e  o f  t h e  d e l e t i o n  o f  p r o ­
v i s i o n s  r e f e r e n c i n g  a " w e l l  r e g u l a t e d  m i l i t i a . "  H i s t o r i c a l l y ,  
t h e  c o u r t s  h a v e  i n t e r p r e t e d  t h a t  p h r a s e  a s  c r e a t i n g  n o t  a p e r ­
s o n a l  r i g h t  t o  b e a r  a r m s ,  b u t  r a t h e r  a  r i g h t  o f  t h e  s t a t e  t o  
m a i n t a i n  a m i l i t i a .  The d e l e t i o n  o f  t h a t  p h r a s e  w o u ld  c a s t  d o u b t  
o n  t h e  v a l i d i t y  o f  a l l  p r e v i o u s  c o u r t  d e c i s i o n s  p e r t a i n i n g  t o  t h e  
i n t e r p r e t a t i o n  o f  s e c t i o n  1 9 ,  a n d  a  s i m i l a r  p r o v i s i o n  o f  t h e  
F e d e r a l  C o n s t i t u t i o n .  W i th  t h e  d e l e t i o n  o f  t h a t  body  o f  l a w ,  t h e  
p h r a s e  " s h a l l  n o t  be i n f r i n g e d "  w o u ld  t a k e  on a w h o l e  new 
m e a n i n g .  T h u s ,  t h e  s t a t e  a n d  l o c a l  g o v e r n m e n t s  c o u l d  l o s e  t h e  
a b i l i t y  t o  r e g u l a t e  s u c h  a c t i v i t i e s  a s  t h e  c a r r y i n g  o f  c o n c e a l e d  
w e a p o n s  an d  t h o  o b l i t e r a t i o n  o f  s e r i a l  n u m b e r s  on f i r e a r m s .

Tho p r o v i s i o n  c o u l d  e a s i l y  be  am en d ed  s o  a s  t o  a f f i r m  t h e  r i g h t  
o f  t h e  i n d i v i d u a l  t o  own an d  p o s s e s s  f i r e a r m s  ( a s  o p p o s e d  t o  t h e  
r i g h t  o f  t h e  s t a t e  t o  m a i n t a i n  a m i l i t i a )  w i t h o u t  p r e c l u d i n g  t h o  
L e g i s l a t u r e ’ s  a b i l i t y  t o  p r e s c r i b e  c e r t a i n  c o n d u c t  w i t h  r e s p e c t
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t o  t h e  u s e  and p o s s e s s i o n  o f  d e a d l y  w e a p o n s .  F i r s t ,  I  would p r o ­
p o s e  a c h a n g e  t o  l i n e  15 w h e r e b y  t h e  t e r m  " p e r s o n a l "  would be 
r e p l a c e d  by " l a w f u l "  a n d  t h e  p h r a s e  " a n d  f o r  t h e  d e f e n s e "  be 
r e p l a c e d  by t h e  p h r a s e  " o f  s e l f " .  In  a d d i t i o n ,  l i n e  17 s h o u l d  bo 
c h a n g e d  by a d d i n g  l a n g u a g e  a f t e r  t h e  t e r m  " c i t y "  w h ic h  would r e a d  
" . . . e x c e p t  t h a t  t h e  m a n n e r  i n  w h ic h  a rm s  a r e  p o s s e s s o d  may be 
s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n s  d e s i g n e d  t o  p r o t e c t  t h e  p u b l i c  
s a f e t y " .

I n  a d d i t i o n ,  i f  t h e  C o m m i t t e e ' s  i n t e n t  i s  m e r e l y  t o  e s t a b l i s h  a 
p e r s o n a l  r i g h t  t o  t h e  o w n e r s h i p  an d  p o s s e s s i o n  o f  f i r e a r m s  and 
n o t  t o  o v e r t u r n  e x i s t i n g  l a w s  g o v e r n i n g  t h e  u s e  o f  f i r e a r m s ,  t h e n  
s u c h  i n t e n t  s h o u l d  be p l a i n l y  s e t  f o r t h  i n  a p e r m a n e n t  r e p o r t  
t h a t  w i l l  s e r v e  i n  t h e  f u t u r e  t o  g u i d e  t h e  c o u r t s .  F u r t h e r m o r e ,  
i f  t h e  a d d i t i o n a l  l a n g u a g e  I h a v e  s u g g e s t e d  i s  a d d e d  t o  t h e  
a m e n d m e n t ,  t h e  C o m m i t t e e  r e p o r t  s h o u l d  c l a r i f y  t h e  C o m m i t t e e ' s  
i n t e n t  by  s p e c i f y i n g  t h a t  t h e  a b i l i t y  o f  s t a t e  and l o c a l  g o v e r n ­
m e n t  t o  im p o se  r e a s o n a b l e  r e g u l a t i o n s  on  t h e  p o s s e s s i o n  o f  
f i r o a r m s  w ould  i n c l u d e  l a w s  c u r t a i l i n g  t h e  p o s s e s s i o n  o f  c o n ­
c e a l e d  w e a p o n s  o r  w eap o n s  t h a t  h a v e  a l t e r e d  i d e n t i f i c a t i o n  m a r k s ,  
b u t  w ou ld  n o t  i n c l u d e  t h e  r i g h t  o f  t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  
t o  e n a c t  an  o u t r i g h t  ban  on  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  a r m s .

V e ry  t r u l y  y o u r s ,

DEPARTMENT OF LAW

J e r r y  W e r t z b a u g h e r  
M u n i c i p a l  A t t o r n e y

JWjgml

I
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* ot i •*The Honorable Vic Fischer • , .Lu*
Alaska State Legislature ‘ on
P.O, B?x V .  . .. >
Juneau, Alaska 99811 •*.. • .

• 9

Rei S.J.R. 39 
Dear Senator Fischer:

• •
You havo asked for tha Department of Law's comments 

upon the current language of S.J.R. 39, a resolution proposing 
an amendment to Article I, sec. 19 of the atate constitution, 
relating to a citizen's right to keep and bear arms. As I 
understand it, S.J.R. 39, as amsnded on .the Senate floor 
yaatorday, provides that art. I, sec. • 19 of the Alaska 
Constitution will be amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARKS. The
[A WELL-REGULATED MILITIA BEING' NECESSARY TO THE’ 
8ECURITY OF A FREE STATE, THE] right of aach 
citizen of the state [THE PEOPLE) to kaap and
bear arms for lawful defenea of •*!£, family,
property, anT the state and £ or lawful hunting, 
recreation, and other lawful purposes, shall not 
be infringed by a state or by a borough or city 
of the state.

  • * • ..We are concerned' that tho * language presantly 
contained in S.J.R 39 might allow iatar constitutional • 
challenge to some existing stata statutes. Present law, for 
example, prohibits a convicted felon from possessing a 
concaalable firearm, prohibits possession of oartain weapons 
such as bombs, hand grenades, siloncers, and savad-off shot 
guns, prohibits possession Of a firearm while intoxicated, or 
the discharge of a firoarm from, on, or across a highway, tha 
carrying of a concealed weapon, possession of a loaded firearm 
on licensed promises, or possession of a firearm by a minor
without parental consent. (See. AS 11.61.200-.220.)

• * ' • • •
’ • 1 • • '  * •These statutes serve' an important public. safety 

function by carefully regulating the possession of especially 
dangerous weapons or weapons carried in. an especially dangerous 
o n e r  or place. If the legislature does not intend to’ render
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thuac :6$a,tutoA limenforueoblo;hop . fcr&clbaav‘ a..* !£’u.fcWro • • 
\lpgieiafcuro • from .^opting•jimi.Ufr; vpx^yis'ions..' ̂ prohibiting *.’• 
poeoessioh of loaded fireatfma. in.-a chufch or 6n sdhddl ’gtbundft;
for example), .than the legislature's -intfcht . to continue- fco ‘
allow reasonable-regulation by law -should . be ;n\ade clear. Tho . 
possibility that tho language proposed in S.J.R. 39 bguld bp  
interpreted as invalidating some portions of Alaska's present 
•criminal coda is a' real one.' S*e, for example,. state, v. •
-Kessler, 614. P.2d 94 (Ore. 1980), and State' v. Dalcrado. 692 ’ 
K  2d 610 (Ora. 1984). . * . . " “  — '

*’v Wa believe that, any- possible -.ambiguity' cbul'tJ. be.’ 
eliminated by the additionat the end of the current language/ 
of the phrase "except that the manner of keeping and bearing 
arms may be regulated by law.■ This suggested language is 
baaed upon similar provisions in the constitutions of several 
Other states, including Florida (art. 1/ sea. 8) , Georgia (art.
I, sec. 1), and Utah (art. 1/ sea. 6). The addition of this 
clause would make it clear that, although a citizen's basic 
right to keep a n d  bear arms may not bo infringed, reasonable 
and appropriate regulation of the manner in which arms are kept 
or borne (i.e., possession by felons, by minora, in a bar, 
while intoxicated, etc.) is not an infringement on an 
individual's constitutional right. Mr. Rupe Andrews, Alaska 
Field Representative for the National Riflo Association, has 
indicated that his organization would not object to the
inclusion of this Additional language in S.J.R. 39. Z alto 
suggest that you consider retaining the language in tha present 
constitutional provision "the people," rather than Chango it to 
"each citizen of the state." State constitutional provisions 
have traditionally recognized tho ooual rights of all residents 
Of the state, regardless of the resident's national origin.

A carefully drafted amendment would minimise the
possibility that, should tho proposed constitutional amendment 
be adopted', *a criminal defendant would later be able to argua 
that a criminal weapons misconduct statute is unconstitutional 
because it violates his right to keep and bear arms under art.
I t  sue. 19 of the state constitution.

Attorney General
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OFFICE OF THE ATTORNEY GENERAL 
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B i l l  S h e f f ie ld ,  Governor

POUCH K -  STA TE CAPITOL 
JUNEAU. ALASKA 99BII 
PHONE: 190/1 465-3BOO

T h e  H o n o r a b l e  M. M ike  M i l l e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  Box V
J u n e a u ,  A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  M i l l e r :

You h a v e  a s k e d  t h i s  o f f i c e  t o  comment  u p o n  t h e  e f f e c t  
o f  " l e g i s l a t i v e  i n t e n t ” l a n g u a g e  c u r r e n t l y  c o n t a i n e d  i n  a
r e s o l u t i o n  now u n d e r  c o n s i d e r a t i o n  by  t h e  H ouse  J u d i c i a r y  
C o m m i t t e e :  CS SJR 39 ( Jud )  am. T h i s  r e s o l u t i o n ,  i f  p a s s e d ,
w o u l d  p l a c e  a  p r o p o s e d  c o n s t i t u t i o n a l  am endm ent  b e f o r e  t h e  
v o t e r s  a t  t h e  n e x t  g e n e r a l  e l e c t i o n .  The r e s o l u t i o n  c o n t a i n s  
a n  am endm ent  t o  a r t .  I ,  s e c .  19 o f  t h e  s t a t e  c o n s t i t u t i o n ,
r e l a t i n g  t o  a  c i t i z e n ' s  r i g h t  t o  k e e p  a n d  b e a r  a r m s .  The 
s t a t e d  p u r p o s e  o f  t h e  p r o p o s e d  am en d m en t  i s  t o  e s t a b l i s h  t h a t  
t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  u n d e r  t h e  s t a t e  c o n s t i t u t i o n  i s  
a n  i n d i v i d u a l  r i g h t ,  r a t h e r  t h a n  a  c o l l e c t i v e  o n e .

T h e  p r o p o s e d  c o n s t i t u t i o n a l  am endm ent  now s t a t e s  t h a t  
a  c i t i z e n ' s  r i g h t  t o  k e e p  a n d  b e a r  a r m s  " s h a l l  n o t  b e  i n f r i n g e d  
b y  t h e  s t a t e  o r  by  a  b o r o u g h  o r  c i t y  o f  t h e  s t a t e . "  D u r i n g
c o n s i d e r a t i o n  o f  CS SJR 39 ( J u d )  am o n  t h e  S e n a t e  f l o o r  S e n a t o r
V i c  F i s c h e r  p r o p o s e d  a n  am endm en t  w h i c h  w o u ld  h a v e  a d d e d  t h e  
p h r a s e  " e x c e p t  t h a t  t h e  m a n n e r  o f  k e e p i n g  a n d  b e a r i n g  a rm s  may 
b e  r e g u l a t e d  b y  l a w . "  T h i s  p r o p o s e d  am endm ent  was r e j e c t e d  by  
t h e  S e n a t e  o n  a  v o t e  o f  16 t o  2 .  S ee  S e n a t e  J o u r n a l ,  M arch  2 6 ,  
1 9 8 6 ,  a t  p p .  2 1 6 6 - 2 1 6 7 .  The J u d i c i a r y  C o m m i t t e e  v e r s i o n  o f  t h e  
r e s o l u t i o n ,  a d o p t e d  w i t h  am en d m en t  b y  t h e  S e n a t e ,  c o n t a i n s  a  
s e c t i o n  e n t i t l e d  " l e g i s l a t i v e  i n t e n t . "  S e c t i o n  2 o f  CS SJR 39 
( J u d )  am now p r o v i d e s ,  i n  p a r t ,  t h a t  t h e  p r o p o s e d  c o n s t i t u ­
t i o n a l  am endm en t  " s h o u l d  n o t  b e  c o n s t r u e d  t o  p r e c l u d e  t h e  
r e g u l a t i o n  o f  t h e  m a n n e r  i n  w h i c h  a r m s  may b e  b o r n e ,  c a r r i e d ,  
o r  u s e d . "

We a r e  c o n c e r n e d  t h a t  t h e  l a n g u a g e  p r e s e n t l y  
c o n t a i n e d  i n  CS SJR 39 ( Ju d )  am m i g h t  a l l o w  l a t e r  c o n s t i t u ­
t i o n a l  c h a l l e n g e  t o  som e e x i s t i n g  s t a t e  s t a t u t e s .  P r e s e n t  l a w ,  
f o r  e x a m p l e ,  p r o h i b i t s  a  c o n v i c t e d  f e l o n  f r o m  p o s s e s s i n g  a 
c o n c e a l a b l e  f i r e a r m ,  p r o h i b i t s  p o s s e s s i o n  o f  c e r t a i n  w ea p o n s  
s u c h  a s  b o m b s ,  h a n d  g r e n a d e s ,  s i l e n c e r s ,  a n d  s a w e d - o f f  s h o t  
g u n s ,  p r o h i b i t s  p o s s e s s i o n  o f  a  f i r e a r m  w h i l e  i n t o x i c a t e d ,  t h e  
d i s c h a r g e  o f  a  f i r e a r m  f r o m ,  o n ,  o r  a c r o s s  a  h i g h w a y ,  t h e  
c a r r y i n g  o f  a  c o n c e a l e d  w e a p o n ,  p o s s e s s i o n  o f  a l o a d e d  f i r e a r m
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on l i c e n s e d  p r e m i s e s ,  o r  p o s s e s s i o n  o f  a  f i r e a r m  b y  a  m i n o r  
w i t h o u t  p a r e n t a l  c o n s e n t .  (S e e  AS 1 1 . 6 1 . 2 0 0 - 1 1 . 6 1 . 2 2 0 . )

T h e s e  s t a t u t e s  s e r v e  a n  i m p o r t a n t  p u b l i c  s a f e t y  
f u n c t i o n  by  r e s t r i c t i n g  t h e  p o s s e s s i o n  o f  e s p e c i a l l y  d a n g e r o u s  
w ea p o n s  o r  w e a p o n s  c a r r i e d  i n  an  e s p e c i a l l y  d a n g e r o u s  m a n n e r  o r  
p l a c e .  I f  t h e  l e g i s l a t u r e  d e e s  n o t  i n t e n d  t h a t  t h e  p r o p o s e d  
am endm ent  o f  a r t .  I ,  s e c .  19 w o u l d  r e n d e r  t h e s e  s t a t u t e s
u n e n f o r c e a b l e ,  n o r  f o r e c l o s e  a  f u t u r e  l e g i s l a t u r e  f ro m  a d o p t i n g  
s i m i l a r  p r o v i s i o n s  ( p r o h i b i t i n g  p o s s e s s i o n  o f  l o a d e d  f i r e a r m s  
i n  a  c h u r c h  o r  o n  s c h o o l  g r o u n d s ,  f o r  e x a m p l e ) ,  t h e n  t h e  
l e g i s l a t u r e ' s  i n t e n t  t o  c o n t i n u e  t o  a l l o w  r e a s o n a b l e ’ r e g u l a t i o n  
by  law  s h o u l d  b e  made c l e a r .

I t  may b e  t h a t  t h e  S e n a t e ,  i n  r e j e c t i n g  t h e  am endm en t  
p r o p o s e d  b y  S e n a t o r  F i s c h e r  b u t  a d o p t i n g  s e c t i o n  2 o f  CS SJR 39 
( Ju d )  am, b e l i e v e d  t h a t  i t  w as  n o t  n e c e s s a r y  t o  e x p l i c i t l y
s t a t e  i n  t h e  p r o p o s e d  c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  r e g u l a t i o n  
o f  f i r e a r m s  by  l a w  i s  a l l o w e d ,  a s  t h i s  p o i n t  i s  i n c l u d e d  i n  
t h e i r  " l e g i s l a t i v e  i n t e n t "  l a n g u a g e .  As a  g e n e r a l  r u l e ,
h o w e v e r ,  a  m e a s u r e  w i l l  b e  e n f o r c e d  a c c o r d i n g  t o  t h e  p l a i n
m e a n in g  o f  t h e  l a n g u a g e  o n  i t s  f a c e .  2A C.  S a n d s ,  S u t h e r l a n d  
S t a t u t o r y  C o n s t r u c t i o n  S 4 5 . 0 2  a t  4 ( 4 t h  e d .  1 9 8 4 ) ;  W i l s o n  r . 
M u n i c i p a l i t y  o f  A n c h o r a g e , 669 P . 2d 5 6 9 ,  571 ( A l a s k a  1983)  . I t  
i s  a  " f u n d a m e n t a l  p r i n c i p l e  o f  s t a t u t o r y  i n t e r p r e t a t i o n  . . .  
t h a t  a  s t a t u t e  m eans  w h a t  i t s  l a n g u a g e  r e a s o n a b l y  c o n v e y s  t o  
o t h e r s . . . "  N o r t h  S l o p e  B o r o u g h  v .  S o h i o  P e t r o l e u m  C o r p . , 585 
P . 2d 5 3 4 ,  540 ( A l a s k a  1 9 7 8 ) ;  S o u t h  C e n t r a l  H e a l t h  P l a n n i n g  v .  
C o m m i s s i o n e r ,  D e p t ,  o f  A d m i n i s t r a t i o n , 628 P . 2d 5 5 1 ,  553
( A l a s k a  1 9 8 1 ) .  1 /

W h i l e  t h e  c o u r t s  i n  A l a s k a  may c o n s i d e r  a  m e a s u r e ' s  
l e g i s l a t i v e  h i s t o r y  t o  t h e  e x t e n t  i t  may a s s i s t  t h e  c o u r t  i n  
c o r r e c t l y  i n t e r p r e t i n g  t h e  m e a s u r e ,  a  l e g i s l a t i v e  c o m m i t t e e  
r e p o r t  o r  f o r m a l  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  may n o t  b e  
u s e d  t o  g i v e  t h e  s t a t u t e  a  m e a n i n g  n o t  f a i r l y  c o n t a i n e d  w i t h i n  
i t s  w o r d s .  C h i c a g o ,  M . , S t .  P .  & P .  R. Co.  v .  Acme F a s t  
F r e i g h t , 336 'U . S .  4 6 5 ,  93 L . E d . 2 d  8 1 7 ,  69 S . C t .  692  ( 1 9 4 9 ) ;
N o r t h  S l o p e  B o r o u g h , 585 P . 2d a t  5 4 0 .

1 /  A l t h o u g h  g e n e r a l  r u l e s  o f  l e g a l  i n t e r p r e t a t i o n  a r e  m o s t  
o f t e n  e x p r e s s e d  i n  t h e  c o n t e x t  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  t h e  
same r u l e s  a p p l y  t o  t h e  i n t e r p r e t a t i o n  o f  l e g i s l a t i v e  
r e s o l u t i o n s  a n d  c o n s t i t u t i o n a l  a m e n d m e n t s .  1A C.  S a n d s ,  
S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 2 9 . 0 8  a t  500 ( 4 t h  e d .  
1985) .
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When a r e v i e w i n g  c o u r t  d e c i d e s  t h a t  i t  m u s t  c o n s i d e r  
t h e  l e g i s l a t u r e ' s  i n t e n t  i n  o r d e r  t o  c o n s t r u e  a  p r o v i s i o n ,  t h e  
t e x t  o f  t h e  m e a s u r e  i t s e l f  i s  s t i l l  c o n s i d e r e d  t h e  b e s t  
e v i d e n c e  o f  l e g i s l a t i v e  i n t e n t .  S e e  2A C. S a n d s ,  S u t h e r l a n d  
S t a t u t o r y  C o n s t r u c t i o n  § 4 6 . 0 3  a t  82 ( 4 t h  e d .  1984) a n d  t h e  
c a s e s  c i t e d  t h e r e .  Where  t h e  t e r m s  o f  a  p r o v i s i o n  a r e  c l e a r  
a n d  s t r a i g h t f o r w a r d ,  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  w i l l  b e  
b a s e d  on  t h o s e  te rx . 3, e v e n  i f  t h e  a p p a r e n t  i n t e n t  c o n f l i c t s  
w i t h  a  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  o r  a  c o m m i t t e e  r e p o r t .  
S e e  C a m i n e t t i  v .  U n i t e d  S t a t e s , 242 U .S .  4 7 0 ,  61 L . E d .  4 4 2 ,  37 
S .C t T  192 (1917)  a n d  2A C .  S a n d s ,  S u t h e r l a n d  S t a t u t o r y
C o n s t r u c t i o n  § 4 8 . 0 6  a t  308 ( 4 t h  e d .  1 9 8 4 ) .

I n  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m iss io n  v .  A p o k e d a k , 
680 P . 2d 486 ( A l a s k a  1984)  A p o k e d a k ,  r e l y i n g  u p o n  l e g i s l a t i v e  
i n t e n t  l a n g u a g e  c o n t a i n e d  i n  t h e  " p r e a m b l e "  t o  t h e  L i m i t e d  
E n t r y  A c t ,  u r g e d  t h e  s t a t e  s u p r e m e  c o u r t  n o t  t o  a d o p t  a  l i t e r a l  
c o n s t r u c t i o n  o f  t h e  a c t .  T he  c o u r t  r e f u s e d  t o  a d o p t  t h e  
i n t e r p r e t a t i o n  s u g g e s t e d  b y  A p o k e d a k ,  s t a t i n g :  " a  s t a t u t o r y
p r e a m b l e  . . .  c a n  n e i t h e r  r e s t r a i n  n o r  e x t e n d  t h e  m e a n i n g  o f  an  
u n a m b i g u o u s  s t a t u t e ;  n o r  c a n  i t  b e  u s e d  t o  c r e a t e  d o u b t  o r  
u n c e r t a i n t y  w h i c h  d o e s  n o t  o t h e r w i s e  e x i s t . "  680 P . 2d a t  4 8 8 ,  
n . 3 .  T h u s ,  t o  t h e  e x t e n t  t h a t  l a n g u a g e  c o n t a i n e d  i n  t h e  
" l e g i s l a t i v e  i n t e n t "  s e c t i o n  o f  CS SJR 39 ( Ju d )  am c o n f l i c t s  
w i t h  t h e  p l a i n  m e a n i n g  o f  t h e  t e r m s  o f  t h e  c o n s t i t u t i o n a l  
p r o v i s i o n ,  i t  i s  t h e  c o n s t i t u t i o n a l  l a n g u a g e  w h i c h  w i l l  
c o n t r o l .

T h e  c o u r t s  may a l s o  c o n s i d e r  t h e  h i s t o r y  o f
l e g i s l a t i v e  a c t i o n  t a k e n  o n  a  g i v e n  m e a s u r e  when d e t e r m i n i n g  
l e g i s l a t i v e  i n t e n t .  G e n e r a l l y ,  t h e  r e j e c t i o n  o f  a  p r o p o s e d  
am en d m en t  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t h e  
b i l l  t o  i n c l u d e  t h e  p r o v i s i o n s  e m b o d ie d  i n  t h e  r e j e c t e d
a m e n d m e n t .  L a p i n a  v .  W i l l i a m s , 232 U . S .  78 ,  58 L . E d .  5 1 5 ,  34 
S . C t .  196 ( 1 9 1 4 ) ;  U n i t e d  S t a t e s  v .  G r e a t  N o r t h e r n  R a i l w a y  C o . , 
287  U .S .  1 4 4 ,  1 5 5 ,  77 L . E d .  2 2 3 ,  53 S . C t .  28 ( 1 9 3 2 ) ;  2A C.
S a n d s ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 4 8 . 0 4  a t  3 0 2 ,
§ 4 8 . 1 8  a t  341 ( 4 t h  e d .  1 9 8 4 ) .  T h u s ,  a  r e v i e w i n g  c o u r t  may 
w e l l  c o n c l u d e  t h a t  i f  t h e  l e g i s l a t u r e  h ad  i n t e n d e d  t o  a l l o w  t h e  
c o n t i n u e d  r e g u l a t i o n  by l a w  o f  som e a s p e c t s  o f  a  p e r s o n ' s  r i g h t  
t o  p o s s e s s  a rm s  i t  w o u ld  h a v e  a d o p t e d  t h e  l a n g u a g e  p r o p o s e d  by 
S e n a t o r  F i s c h e r  d u r i n g  t h e  S e n a t e ' s  c o n s i d e r a t i o n  o f  t h e  
r e s o l u t i o n .  S e e ,  e . g . ,  N o r t h  S l o p e  B o r o u g h ,  585 P . 2d a t  5 4 1 ;  
W i l s o n , 669 PT J d  a t ” 5 7 l .

P e r h a p s  t h e  m o s t  i m p o r t a n t  c o n s i d e r a t i o n  h e r e  i s  t h a t  
i n  t h e  c a s e  o f  a  m e a s u r e  ( s u c h  a s  t h i s  one)  w h i c h  i s  t o  b e  
d e c i d e d  b y  a  v o t e  o f  t h e  e l e c t o r a t e ,  d e s c r i p t i v e  s t a t e m e n t s  
a c c o m p a n y i n g  t h e  p r o p o s i t i o n  a r e  a n  i m p o r t a n t  s o u r c e  o f
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g u i d a n c e  f o r  i n t e r p r e t a t i o n .  2A C. S a n d s ,  S u t h e r l a n d  S t a t u t o r y  
C o n s t r u c t i o n  S 4 8 . 0 4  a t  3 0 1 ,  S 4 8 . 1 9  a t  345 ( 4 t h  e d .  1984)  7 
S t a t e  v .  L e w i s ,  559  P . 2d 6 3 0 ,  6 3 7 - 6 3 8  ( A l a s k a  1 9 7 7 ) ,  c e r t .
d e n i e d , 97 S . C t .  2 9 4 3 ,  432 U . S .  9 0 1 ,  53 L . E d . 2d 1 0 7 3 .

U n d e r  a r t .  X I I I ,  s e c .  1 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  
t h e  l i e u t e n a n t  g o v e r n o r  i s  r e q u i r e d  t o  p r e p a r e  a  b a l l o t  t i t l e  
a n d  a  summary o f  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .  The 
e l e c t i o n  p a m p h l e t  p r e p a r e d  p u r s u a n t  t o  AS 1 5 . 5 8 . 0 1 0  m u s t  
c o n t a i n :  1 ) t h e  t e x t  o f  t h e  p r o p o s e d  c o n s t i t u t i o n a l  am e n d m e n t ,
2 ) t h e  b a l l o t  t i t l e  a n d  sum m ary p r e p a r e d  b y  t h e  l i e u t e n a n t  
g o v e r n o r ,  3) " a  n e u t r a l  summary" o f  t h e  p r o p o s i t i o n '  p r e p a r e d  by 
t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y ,  a n d  4) a d v o c a t o r y  s t a t e m e n t s  
f o r  a n d  a g a i n s t  t h e  p r o p o s e d  a m e n d m e n t .  AS 1 5 . 5 8 . 0 2 0 ( 6 ) .  
T h u s ,  a l t h o u g h  t h e  r e s o l u t i o n  d i r e c t s  t h e  L e g i s l a t i v e  A f f a i r s  
A g e n c y  t o  " c o n s i d e r "  t h e  s t a t e m e n t  c o n t a i n e d  i n  s e c t i o n  2 o f  CS 
SJR 39 ( J u d )  am w hen  p r e p a r i n g  i t s  n e u t r a l  summary f o r  t h e  
b a l l o t ,  t h i s  l a n g u a g e  w i l l  n o t  a p p e a r  on  t h e  b a l l o t ,  a n d  may 
w e l l  n o t  a p p e a r  i n  t h e  e l e c t i o n s  p a m p h l e t .  S i n c e ,  i n  t h e  f i n a l  
i n s t a n c e ,  a  r e v i e w i n g  c o u r t  w i l l  l o o k  t o  t h e  i n t e n t  i n  t h e  
m i n d s  o f  t h e  v o t e r s  who v o t e d  t o  a d o p t  t h e  c o n s t i t u t i o n a l  
a m e n d m e n t ,  t h e  l e g i s l a t u r e ' s  s t a t e m e n t  o f  i t s  i n t e n t  w hen 
p l a c i n g  t h e  m e a s u r e  o n  t h e  b a l l o t  h a s  l i m i t e d  s i g n i f i c a n c e .  
L e w i s , 559 P . 2d a t  6 3 7 - 6 3 8 .

One o f  t h e  m a i n  p u r p o s e s  o f  a  c o n s t i t u t i o n  i s  t o  
l i m i t  l e g i s l a t i v e  p o w e r .  O r d i n a r y  a c t s  o f  t h e  l e g i s l a t u r e  
( i . e . ,  s t a t u t e s ) ,  w h e t h e r  a d o p t e d  b e f o r e  o r  a f t e r  a  g i v e n  
c o n s t i t u t i o n a l  p r o v i s i o n ,  c a n n o t  b e  g i v e n  e f f e c t  i f  t h e  s t a t u t e  
c o n f l i c t s  w i t h  a  s u b s t a n t i v e  p r o v i s i o n  i n  t h e  c o n s t i t u t i o n .  
T h u s ,  an  am endm ent  t o  t h e  c o n s t i t u t i o n  may e x p r e s s l y ,  o r  by  
i m p l i c a t i o n ,  r e p e a l  e x i s t i n g  l e g i s l a t i v e  e n a c t m e n t s .  Rhode 
I s l a n d  v .  P a l m e r , 253  U . S .  3 5 0 ,  64 L . E d .  9 4 6 ,  40 S . C t .  486
( 1 9 1 9 ) ;  1A C. S a n d s ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 2 3 . 2 0  
a t  387 ( 4 t h  e d .  1 9 8 5 ) .  The  p o s s i b i l i t y  t h a t  t h e  l a n g u a g e  
p r o p o s e d  i n  SJR 39 c o u l d  be  i n t e r p r e t e d  a s  i n v a l i d a t i n g  som e 
p o r t i o n s  o f  A l a s k a ' s  p r e s e n t  c r i m i n a l  c o d e  i s  a  r e a l  o n e ,  a s  
t h i s  h a s  o c c u r r e d  i n  s i m i l a r  c i r c u m s t a n c e s  i n  o t h e r  s t a t e s .  
S e e ,  f o r  e x a m p l e ,  S t a t e  v .  K e s s l e r ,  289 O r .  3 5 9 ,  614 P .  2d 94 
(1980)  a n d  S t a t e  v .  D e l g a d o , 298 O r .  3 9 5 ,  692 P . 2d 610 ( 1 9 8 4 ) .

P r i n c i p a l s  o f  b o t h  common s e n s e  a n d  r e s p o n s i b l e  
d r a f t s m a n s h i p  d i c t a t e  t h a t  a  w e l l - d r a f t e d  s t a t u t e  o r  
c o n s t i t u t i o n a l  p r o v i s i o n  s h o u l d  r e d u c e  t h e  n e e d  f o r  d i s p u t e s  
a b o u t  i n t e r p r e t a t i o n .  2A C.  S a n d s ,  S u t h e r l a n d  S t a t u t o r y  
C o n s t r u c t i o n  § 4 5 . 0 2  a t  5 ( 4 t h  e d .  1 9 8 4 ) .  S t a t e m e n t s  o f  
" l e g i s l a t i v e  i n t e n t "  a r e  n o t  a n  a d e q u a t e  s u b s t i t u t e  f o r  c l e a r ,  
u n a m b i g u o u s  l a n g u a g e  i n  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .
A m o re  p r e c i s e l y  d r a f t e d  a m en d m en t  w o u ld  m i n i m i z e  t h e
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p o s s i b i l i t y  t h a t ,  s h o u l d  t h e  p r o p o s e d  c o n s t i t u t i o n a l  amendment  
b e  a d o p t e d ,  a  c r i m i n a l  d e f e n d a n t  w o u l d  l a t e r  be  a b l e  t o  a r g u e  
t h a t  a  c r i m i n a l  w e a p o n s  m i s c o n d u c t  s t a t u t e  i s  u n c o n s t i t u t i o n a l  
b e c a u s e  i t  v i o l a t e s  h i s  r i g h t  t o  k e e p  a n d  b e a r  a rm s  u n d e r  
a r t .  I ,  s e c .  19 o f  t h e  s t a t e  c o n s t i t u t i o n .

H a r o l d  M. Brown 
A t t o r n e y  G e n e r a l



In tho present case, had Publishers made a 
reasonable inquiry and informed Stevens Ihnt the  
inquiry was in preparation for its  purchase of the  
timborlond.from Fernandez, then Stevens would have  
informed Publishers that plaintiffs held a mortgage on 
the timberland and had a "standard timber restric­
tion" clause covering the land. The discovery of these  
facts would have immediately informed both parlies  
that Fernandez was defrauding plaintiffs. Publishers  
is therefore charged w ith  knowledge of the fraud be­
cause it  would have  learned of the fraud had it made a 
rcusonablp inquiry. M urray v. Wiley, supra  a t  407.

W e therefore conclude that Publishers failed 
to susta in  its burden of proving its  affirm ative de­
fense. Publishers was not entitled to .the status of a 
bonn fide purchaser without notice.

' A f f i r m e d .
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i n  T h e  s u p r e m e -c o u r t  o f  t h e
STATE OF OREGON

. . .  STATE O F OREGON,
Respondent, *

’• • • . v . . ' ‘ .

. R A N D Y  KESSLER, . .
P e t i t i o n e r •"

(TC DA 160004-7811, CA 14296, SC 26705)

On review from the Court of Appeals.*

Argued and submitted March 4, 1980.- , ■

David L. SJnder, Portland,.argued the cause1 and ..' 
filed the. brief for petitioner.

W. Benny Won, A ssistant Attorney General, Sa lem ;1 . 
argued the cause for respondent. With him on the brief '■ 
was Jam es A. Redden, Attorney General, and Walter 
L. Barrie, Solicitor General, Salem.

Before Denecke, C hief Justice, and Tongue, Howell, .
Lent and Reterson, Justices. •

LENT ,J. • . ; 1 ' V v V ' '

Affirmed in  part, reversed in part. ; \ ‘

>. i
•AppcaHrom  C lm ilt Cotlrl, Multnomah County PhilipT . Abraham. 

Judgr 43 Or App 303. 602 r2 d  1096 (1970).. ‘

SrfiTg; V. tesslefi
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• L E N T , J .

The defendant in this case w as convicted of  
"possession of a slugging weapon," ORS 166.610(1).* 
W e allowed review to consider his claim that the  
leg islative  prohibition of the possession of a "billy"2 in  

1. ORS 166.510(1). violntes Article I, section 27, of the. 
Oregon Constitution. That provision states: /

"T h e  p eo p le  s h a l l  h a v e  th e  r ig h t  to  b e a r  a rm a  fo r 
iL U li) ) th e  d e fen ce  la ic j ol th e m se lv e s , a n d  th e  S ta td J  b u t  th e  

'V uojp? M il i ta ry  s h a ll  be  k e p t  in  s t r i c t  a u b o rd in n lio n  to  th e  
' iM-uASyV  c«v ‘l p o w er."  • ’ • .

H ie  language of this provision raises several 
juestions in th is  case, including:.

(a) . To whom does the right belong?

(b) W hat is the m eaning of "defense of them^- 
selves"? . -• ‘ •••’.■  . . .

, ' t ' ' * * I ’

(c) What is the m eaning of "arms," and what, 
if any, weapons of current usage are included in this  
term? • ; ‘

The scope of Article Ir section 27, has not
previously bqen nnaly2cd by Oregon courts.3 The deci*;.
sions construing the second amendment to the United - .

1 O R S  1G6 6 1 0 (1 ) provide*:

• " ( H  Except ag provided In  O R S ISO 6 I6 o r  106 .620. a n y  p tn n n  w h # ;,. 
m a n u fa c tu re * , cauaes lo be m an u factu red , m I I h, keeps fo r sale , o ffcrii,

■’ . g iv e *, lo an*. c i r r i f *  or p o **e*ee i i n  In s tru m e n t o r w eapon h a v in g  p.- • 
b ls d a  w hich projecta o r rw in g * in lo  p o *i(io n  by force o f  a spring  or o ther  
device and com m only know n aa a rw itc h  blede k n ife  or a n  in a lru m en t. - 
o r weapon com m only know n a *  a b lack jack , ( lu n g  ehot, b i l ly ,  gandclub, 
sandbag, sap g lo va  o r n ic U l kn u c k le * o r who c a rr le *  a d ic k , dagger or 
a tile tto  co m m it* p  C I o m  A  m b d em eg n p r." ‘
A lth o u g h  Ih e  worde “slugging weapon" a r *  .not uaed in  O R S  1C6.610, 

Ih i t  te rm  w iu i uaed iri U ia  com pla in t f ile d  In: th is  ecu*. • .

’  W e b a lrra . T h ird  In te rn a tio n a l D ic tio n a ry  d e fin e * a " b illy "  u  ”a henvy  
.u au n lly  w o o d rn w rap u n  fo r d e liv e rin g  b low *; c lub ,.especially  a policem en-*  
c lub ." • ;■ '• '

’ In  S a l t  u. ffobimon. 217 O r 612 , 0 1 9 , 343  P 2d 6 %  (1 9 5 9 ) th i*  court 
held (h a t  O R S 160 271. hlch p roh ih ila  ex-convict* (trim  poaaeM lng con-- • 
cealed weapons d id not v io la te  A rtlc la  I,  section 2 7 . of the O regon C onaliti)* 
tlon  Accord. S to le n  C<t>1unght, 240  O r 120', 1 3 4 1 J 7 , 410 P 2d  822 (1 M 7 ) .
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States  Constitution are not particularly helpful be­
cause the wording of the second amendment differs 
substantially  from our state  provision. The second 
am endm ent has not yet been held to apply to state  
lim itations on. tho bearing of a rm s /  The wording of 
Oregon’s right to bear arms provision also differs from 
m any other s ta te  constitutional provisions.5

Despite Lhe many variations in wording, the 
sta tes’ constitutional prov is ion s g u a r a n te e in g  the  
right to boor arms share a common historical back­
ground. We l>egin first with on examination of this 
historical background and then with an examination  
of the meaning and purpose of the particular words 
chosen by the Oregon drafters. We are not unmindful 
that there is current controversy over the wisdom of a 
right to bear arms, and that the original motivations 
for such a provision m ight not seem compelling if 
debated as a new .issue. Our task, however, in constru­
ing a constitutional provision is to respect the prin­
ciples given the status of constitutional guarantees  
and limitations by the drafters; it is not to abandon 
th e se  p r in c ip les  w hen  th is  f its  the needs of the 
moment.

4 T h e  trcond  a m en d m en t to the  U n ite d  S tu t r t  C o n stitu tio n  provide*-

' A  w e ll re g u la te d  M i l i t ia  being rx-ceiuuiry to  the aocurily  o f a free  
S ta le , the  r ig h t  o f tha  people to keep and bear A r m *  ahnll not bo 
In fr in g e d ."

In  e a rly  e n tr *  the U n ite d  S ta te * Soprem o C o u rt held  th a t th e  second 
a m rr r tm rn t  p roscrip tion  ap p lic * only to C o u g re**. /V r a w r  u Rtinoi.i, 110 
US 2 5 2 . 6 S C t  6 SO, 29 L  Ed S16 ( lSflOr. U n t t r d S to tn  v. Crwkthanh. 02  US  
6 *8 , 2-1-L  Ed 60S (1 8 7 6 ). T h e  aecond am en d m en t ha* not yet been held  
B .rp liinb le  to th e  * ln te * . e ith e r d irec tly  o r th ro u g h  * o l« i lv e  in ro rp o rn tio n  In  
the fo u rte e n th  am endm ent. S r r  Ib ih n e r. Thr Right to B ra r  A m u  A 
Itirnomrnun o f  C-onrtitutional Ifutory, 10 C n lho lic  U  L  Rev 63  (ltH ir,).

‘ F a r  a h e lp fu l ca togrrriin tion  of vario us i t a le  conatitu tlo rin l r ig h t (o 
liear a rm *  provla lm t* a re  N ote, TKf tm /nri o f  R)atr Corutitutiunnl /fight h> 
/b , i r  Arr.it /h n ith 'M  on & ,itr  f o i l  t'on/rnf fsfiiilatiiw , 3 8  U  ( ’II I f .  Key 
I n5 fltf/U)

|:ir>2)

I. The historical background ■
The first article of Oregon’s constitution of  

1859 Contains tho state's bill of rights.- Article I, sec­
tion 27 , regarding the right to bear arms w as ta.ken 
verbatim from sections 32  nnd 33 of the Indiana Con­
stitution of 1851. C. Carey, A History o f the Oregon 
Constitution 469 (1926); Palmer, The Sources o f  the 
Oregon Constitution, 5 Or L Itev 200, 202 (1926).

The original Indiana constitution w as adopted 
in 1816 at Indiana’s  first statehood convention. In­
diana's constitution was revised in 1851, but tho 1816  
version of the right to bear nrms provision remained  
unchanged. See W. Swindler,-6twnr(’s a n d  Documents 
of U.S. Constitutions, vol 3, p '345-400 (1974).

The drafters of Indiana's bill of rights of 1816 
borrowed freely from the wording of other state  con­
stitutions, most notnbly the constitutions of Kentucky, 
Ohio, Tennessee, und Pennsylvania. Twomlcy, The 
Indiana Hill o f  Rights, 20 Ind L J  211, 212-213 (1945). 
These B t a t c  constitutions were drafted between 1776  
and 1802. Oregon's right to bear arms provision there­
fore can l)e traced to state provisions drafted in the  
revolutionary and post-revolutionary war era.

The constitutions adopted by the original col­
onics generally  included a bill or declaration o f  rights. 
Many of the declarations of right3 were patterned  
largely upon the English Hill of Rights of 1689.® The  
background of the English Dill of Righto sheds Borne 
light upon the meaning of the right to bear arms  
provisions in the colonial constitutions.

.James II, a Catholic kirfg, ascended the Eng­
lish throne in 1685 am idst domestic religious con­
troversy  betw een  th e  C ath o lics  nnd Protestants.  
Juntos II established a strong standing army which he

___________________________________O / c  as 239 Or 359 (1960)

* S r r  g tn rm lly . n  S c h w » rtt. 77u> G m t  R igh ti of  M i n * i W t 3 8 ( l 9 7 7 > .
F r l l r r  am i G e llin g . Thr Sm n n J Amemtinrnl. A S n v n it  Louh, til R 'orth u fli­
n n  C  I. /in ' III, <7 M l (IlK-.O).

(363)



-------

quartered in private homes. l i e  sought to repeal cer­
tain laws of Porlia'ment which barred Catholics from 
public offices. The Protestants revolted in the "Glori­
ous Revolution" of 1088 and succeeded in deponing 
J a m es  II urid bringing to power the k ing’s Protestant  
daughter, Mary, and her husband, W illiam  of Orange. 
W illiam  and Mary were offered the crown in 1689 on 
condition Ihut they sign the Declaration of Rights. The  
Declaration was later enacted as a statute , which was  
divided into two parts, first listing the allegedly illegal  
actions of Jam es II, then declaring the rights of the 
people. The first port stated that Jam es II:

"♦  *  *  d id  e n d e a v o r  to  s u b v e r t  a n d  e x t i r p a te  th e  
P r o te s ta n t  R e lig io n  a n d  th e  L aw s a n d  L ib e r t ie s  of 
th i s  K in g d o m  • '*  *.
”6 . By r a is in g  a n d  k e e p in g  a  S ta n d in g  a r m y  w ith in  
th i s  K in g d o m  in  T im e  of P eace  w ith o u t  C o n s e n t  of 
P a r l i a m e n t  a n d  q u a r te r in g  S o ld ie rs  c o n tr a r y  to  L aw .
" 6 . By c a u s in g  se v e ra l good S u b je c ts , b e in g  P ro te s ­
t a n t s ,  to  b e  d is a rm e d  a t  th e  s a m e  T im e  w h e n  P a p is ts  
w e re  b o th  a r m e d  a n d  em p lo y ed  c o n tr a ry  to  L aw ."

The pnrallcl provisions of the declaration of rights  
provided:

" •  * •  5. T h a t  th e  ra is in g  o r k e e p in g  a  S ta n d in g  A rm y  
w i th in  th e  K in g d o m  u n le s s  i t  be  w ith  th e  C o n s e n t  of 
P a r l ia m e n t  is  a g a in s t  L ow .
"6 . T h a t  th e  S u b je c ts  w h ich  a r e  P r o te s ta n ts  m a y  h a v e  
A n n s  fo r  t h e i r  D efo n ce  s u i ta b le  to  t h e i r  C o n d itio n s , 
a n d  a s  a llo w e d  by L aw ."7

Historians hove noted that the early colonial 
legislatures perceived themselves as descendants of 
the House of Commons who shared m any of the same  
political experiences of their 17th century English  
counterparts. See B. Schwartz, The Great Rights o f  
M ankind 15,. 31-32 (1977). The French and Indian  
War ending in 1763 brought large numbers of British

7 H i l l  o f  M i g h t s ,  1 W .  &  M ,  tu rn . 2, c  2  ( I G f lO ) .  r r / i n n l t d  in  W e a U t e n i p .  
f Z n n i l in j f  A r m u i  a n d  A r m  t i l  C i l i t f n s  A n  J / i i t u i i c a l  A n n ly i i *  o f  M e

S r w n d  A m in d m f ix t ,  2 H a i l i n g "  C o n s t  I ,  Q  M l ,  07.1 ( 1 0 7 5 ) .
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soldiers to the colonies. King George III m aintained  
and increased these standing armies following that 
war, and ordered the troops to be quartered in private  
homes. The colonists who were accustomed to relying  
on their own citizen militias viewed the standing ar­
mies as an unlawful instrument of oppression. See 
Wcntherup, Standing Armies and Armed Citizens,- An 
Historical Analysis o f  the Second Amendment, 2 Hast­
ings Const L Q 961, 975-978 (1975). The state constitu­
tions drafted in tho revolutionary war era therefore 
included provisions guaranteeing the right to bear 
arms and prohibiting standing armies in time of peace. 
The relevant provisions of the English Bill of Rights of 
1689 provided a useful model for the colonial drafters.

II. The Oregon right to bear arms
A. "Defense o f themselves and the state'3 We havo 
noted that Oregon’s constitutional right to bear arms 
provision, Or Const. Art I, § 27, was taken verbatim  
from the Indiana constitutional provision drafted in 
1816. The phrase "for defense of themselves and the 
state" in Indiana’s provision was mo9t likely taken  
from the Kentucky provision in its 1799 constitution, 
or the Ohio provision in its 1802 constitution.6 The 
p h r n s e  " fo r  d e f e n s e  o f  t h e m s e l v e s  a n d  th e

’ A r t  X , I I  2,1 and 2 4 , of Ih e  1799 K en tu cky  constitu tion  provided:

"floe, 23 . T h a t  l i t *  righ ts  o f the c ltir«na to b ear a rm *  in  defence of 
th rm n c tv c * and tho S tnto  s h a ll not bo questio ned."S ec. 24 . T l ia t  no 
stan d in g  a rm y  sh a ll, In  tim e  of ; eace. be kept up, w ith o u t the consent 
of (h e  leg is la tu re; and  Ihe  m ilita ry  s lia ll, in  o il coses and nt a ll t im e *, 
be In  s tric t n u U ird tno lion  to the c iv il-p o w er."

‘  N
W . S w in d le r, SuurtY! an d  Document! o f U. S  Cbnstitutioni. V o l 4, p 

103 (19751.

A r t  V I I I ,  I  2 0 , of Ih e  1802 O h io  constitution provided:

"Sec. 20. T h a t  the people have a r ig h t to bear arm s fo r the  defence of 
them selves and the S la te ; and  n> atanding arm ies , in tim e  of peace, are  
iLangrm ua U> lib e rty , they shall not be kept up, and th a t the m ilitu ry  
■ h a ll be kep t under s tric t subord ination  to the  c iv il power."

W . S w in d le r, Snurxrs an d  D ru m m t! o f  U. S  Cvntfilntioni, V o l 7 . p 
655 (1978 ). O hio's constitu tio ns! provision was most lik e ly  ta k e n  fm m  A rt  
X I I I  of I'fiu ia y lv a n la 's  co n stitu tio n a l Mill o f Mights o f 17 7tJ w hich  provide,!

K'nnlm unl on following I'n gfl
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state" flp|>cnr8 in tho present day constitutions of Ore-’ 
gon, Indiana, and six other states.9 The language is 
subject to varying interpretations. It has been suggest­
ed that the language includes three separate justifica­
tions for a state constitutional right to bear amis: (n) 
The preference for a militia over a standing army; (b) 
the deterrence of governmental oppression; and (c) the 
right of personal defense.10

The language "the right to bear arms *  *  *  for 
defense of * • • the state" most likely refers to the 
historical preference for a citizen militia rnLher than a 
standing army as outlined above.11 See People u. 
Drown, 253 Mich 537, 235 NW 245. 246 (1931):

"It is generally recognized that * * * the right to benr 
arms had its origin in the fear of the American 
colonists of a standing army and its use to oppress the 
people, nnd in their attachment to a militia composed • 
of all able-bodied men. Probably tho necessity of self 
protection in a frontier Bociely also was a factor."

The phrosc’"the right to bear arms in defense 
of themselves" has a suggested purpose which is

<Continued from previoue p ag e)
" T h i l  the people have •  r ig h t to bear a rm * fo i the  defence of them - 
eelvra  and th e  ita te ;  and aa ( la n d in g  a rm  lea in  the  tim e  of peace are  
dangeroua to  lib e rty , they ought not to  be kep t up; A nd  th a t  tha 
m il ita r y  ahould-be kep t under a tric t lu b o rd in a tio n  to. an d  governed by, 
th e  c iv il pow er."

W . S w in d le r , Sourcei a n d  tbcum enti o f  U. S  Constitution*. V ol 
8 . p 279  (1 9 7 9 ).

*T h e  pfiraite " fo r defence of U iem aclvee and the  a ta te” ap p ear*  
In  th e  c o n s titu tio n * of F lo rid a , D eclaration  o f R ig h t*  I  20; K e n tu c k y  i i i l l  of 
R ig h t*  { 1; P e n n s y lv a n ia . 4 r t  I ,  I  21; South D a k o ta , a r t  V I ,  I  24; V erm o n t, 
cli 1, a r t  16. and  W y o m in g , a r t  I ,  I  24.

10 Set  N o te , The im pact o f  Stole Com titutional Right to Rear 
A rm t PixH’u io m  on S ta le  Gun Control legislation , .18 U  C h i L. llev  IBS. 
190-198  (1970).

11 D espite  the ea rly  A m erican *'o b jec tio n  to s ta n d in g  a rm ie *  and  
th e ir  preference fo r c itixen  m ilit ia a , our nocicty today a p p a re n tly  p re fe r*
the  m alnU in /inca of fe d e ra lly  controlled ( la n d in g  a rm ic *  T l i *  fed c io l 
g o vern m en t ha* aaauim O  to ta l r ra |a in * lli ll lty  for t ra in in g  an d  (a p p ly in g  
t l i *  " » U I*  m ih liH t ,"  i a , ( lie  K a tiu n .il (iu a rd . See, e $ , 3 2  U S C , I I  101, ll)2 . 
M U , 50 .’. 701 ( I9 7 f lh  R ohner. The Right to R ear A rm *' A Phenomenon o f
t V n jhtuhonoI History. I f l  C.nlh U  L  Rev 5.1, *2  (lt)G 6),

Cite as 269 Or 359 (1980)

closely related to the preference for citizen militias. 
That suggested purpose is the deterrence of govern­
ment from oppressing unarmed segments of the popu­
lation. For example, King James II attempted to dis­
arm the Protestants while allowing Cnthjlics to bear 
arms, thus prompting the guarantee in the 1689 Bill of 
Rights that Protestants could have "arms for their 
defense."17 Joseph Story wrote that,

"The right of the citizens to keep and bear nrms has 
justly been considered, as the palladium of the liber--, 
tics of n republic; sinceiit offers a strong moral check 

, , against the usurpation and arbitrary power of rulers;
,. and will.generally, even if these are successful in the 

first Instance, enable the people lo resist and triumph 
over them."

J. Story, Commentaries on the Constitution, Vol 3, p 
746 (1833). Cf, Carlton u. State, 63 Fla 1, 58 So 486, 
488 (1912) (state provision was "intended to give the 
people the means of protecting themselves against 
oppression and public outrage").

"Defense of themselves" ha9 also been said to 
include an individual's right to bear arms to protect 
his person and home. Schubert it. DeBard, Ind , 398 ' 
NE2d 1339, 1341 (1980) (Indiana constitution provides 
citizenry the right to bear arms for their personal self- 
defense). Self-defense has been recognized as a 
privilege in Iwlh civil and criminnl law since about 
1400 in England and at all times.in the United 
Stales.n Although the right to bear nrms for self 
protection doc3 not appear to have been an important

”  See  text accom panying n o t* 7 supra 
ii

’T h e  p riv ileg e  of w lf-d c fe n * *  m l *  upon tho n r w w ity  of p e rm it­
t in g  ■ mnn w ho i*  ottnckod lo  toko  reasonable stop* to prevent h n rm  to 
h im -e lf ,  w here there  i*  no tinu* lo rew irt to  the Ih w , T)»e enrly  R n g li’ h 
In w , w ith  | U  v ie w * of » tr ir t  l in h ility , il ii l nut n -en g n li*  *uch *  p n v il.-g r;
*  * * . I I t i l  * in c r a lu u l I ItX) thn p r iv ilrg u  h m  U -rn  rrru g n irrd , and i t  I* 
nmv tn n li ip t i lr i i ,  in  1 tin low nf torts its w r ll a *  in  the  rr im in a t  la w "  
(c ita tio n * o m itted ) W . I ‘in **c r , Law  o f  T>rti 108 (4 th  ctl 1971).
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development in England, the justification for a right  
to bear arms in defense of person and home probably 
reflects the exigencies of the rural American experi­
ence. See People v. Drawn, supra. Cf., M atthews v. 
State, 237 Ind 677, 689-692, 148 NE2d 334. 339-341 
(1958) (Emmert, C. J., d is sen t in g )  (co n s t itu t io n a l  
gunrantce based on historical necessity for personal 
d efen se .)14

13. The meaning o f the term "arms'*
The term "arms” is also subject to several 

interpretations. In the colonial and revolutionary war  
era, woupons used by militiamen nnd weapons used in 
d efen se  of person and home were one nnd the same. A * 
colonist usually had only one gun which was used for 
h u nting , protection, and militia duty, plus a hatchet, 
sword, and knife. G. Neumann, Swords and Blades o f  
the American Revolution, 6-15, 252-254 (1973). When  
t h e  rev o lu t io n a r y  w ar began, the colonists came-  
equipped w ith  their hunting muskets or rifles, hatch­
ets ,  swords, nnd knives. The colonists suffered a severe  
shortage of firearms in the early years of the war, so 
m an y soldiers hod to rely primarily on swords, hntch- 
e ts ,  knives, and pikes (long staffs with a spear head). 
W. Moore, Weapons of the American Revolution, 8 
(1967).

Therefore, the term "arms” 09 used by the  
drafters of the constitutions probably, was intended to 
include those weapons used by settlers for both person­
al and m ilitary defense. The term "arms" was not 
l im ited  to firearms, but included several handcarricd  
w eapons commonly used for defense. The term "arms" 
would not have included cannon or other heavy ordn­
ance not kept by militiamen or private citizens.

14 ConiiHirt llw> provision* in  K v c ru l B lx l«  constitutions w h ic h  K 'l.lf ®n- 
Iw - th a t  a person hua the ri|{h t to b rn r a rm * " in  rtrfcn»e of h it  hom e. |H-rwm  
and p ro p e rty ."  Colo Const, A r t  I I ,  I  1.1; Mins C n n /t , A r t  I I I ,  I  12; M o C o n a t, 
A r t  I ,  |  2.1, M o n t Co ru t. A r t  I I I ,  t  13; O k U  C o ru t, A r t  I I ,  I  2 6 ; S ta ff  i t  
M rie rp m ,  IV fl M o n t 157, 217 P2ii I flfl 11952) (d rfi-n H an l cannot l>» m n v ir l .  
Ttl o f  aaanult i l  Iib p n iit t - i l a ImvlrxJ |fiUl a t a lf r * | ia r o * r  In  Ills  lim it* ) , o c v llf . 
S t.iU  t/ J ln stn n l,  306 M o  00 . IU.'i S W IM  -t'JO ( I'J H i) .
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The revolutionary war era ended at a time  
when the rapid social and economic changes of the so- 
called Industrial Revolution began. The technology of 
weapons and warfare entered an unprecedented era of 
change. P.' Clentor, Weapons of War 143-152 (1967). 
Firearms and other hand-carried weapons remained  
the weapons of personal defense, but the arrival of 
steam  power, mechanization, nnd chemical discoveries 
completely changed the weapons of m ilitary warfare. 
The development of powerful explosives in the mid­
nineteenth cenlu. y, combined with the development of 
mass-produced m etal parts, m ad e  possible the auto­
m atic weapons, explosives, and chemicals of modern
warfare. P. Clentor, Weapons o f War 153-177 (1967).

• •
These advanced weapons of modern warfare 

have never been intended for personal possession and 
protection. When the constitutional drafters referred 
to nn individual’s "right to bear arms,” the arms used 
by the militia and for personal protection were basical­
ly the same weapons. Modern wcapons.used exclusive­
ly by the military are not "arms" which are commonly 
possessed by individuals for defense, therefore, the  
term "nrrhs"‘in the constitution does not include such 
weapons.

I
If the text and purpose of the constitutional'  

guarantee.relied exclusively on the preference for a- 
mililin "for defense of the State," then the term "arms" 
most likely would include only themodcrn day equiva­
lents of the wcoj>ons used by coloninl militiamen. The 
Oregon provision, however, guarantees o right to beur 
arms "for defense of themselves, anti the State." The . 
term "arms" in our constitution therefore would in­
clude wcnjKjns commonly used for eilher p u r j> O b C , even  
if a particular wenpon is unlikely to Ik: used as a 
m ilitia  weapon.

The co n st itu t io n a l guarantee that pci .ons 
have the right to "bear arms" does not mean tha ull 
individuals have an unrestricted right to enrr) or nM 
|K*rsoiial weapons in all circumstance:!. For example,



the danger of f irearm s w as recognized sh ortly  after  
the developm ent of gunpowder. T h e  E n g lish  S ta tu te  of 
N ortham pton in 1327 forbade persons to ride ut night  
carry ing  a firearm  for the purpose of terr ify in g  the  
p eop le .1, A 1G78 M assachusetts  law  forbade shooting  
n ea r  any housct barn, garden, or h ig h w a y  in a n y  town 
w h ere  a person m ay be "killed, wounded, or o therw ise  
dam aged ." 16 T h e  courts of ninny s ta le s  h ave  upheld  
s ta tu te s  which restrict  the possession or m a n n er  of 
carry ing  personal w eap on s. T h e  r e a s o n in g  o f  th e  
courts is g en era lly  that n regulation is valid  if th e  aim  
of public sa fety  does not frustrate the g u a r a n te e s  of 
th e  s ta le  constitution . For exam ple, m an y  courts have  
upheld sta tu tes  prohib iting  the carrying  of concealed * 
w eapons, see, e.g.. State'i\ Hart. 66 Idaho 2 17 , 157 P2d 
72 (1915); and s t a t u t e s  p r o h ib i t in g  p o s s e s s io n  of  
f irearm s by felons, see, e.g., State v. Cartwright, 246  
Or 121, 418  P2d 822 (1966).*

111. The present case
Wc now turn to the facts of the p resen t  case. 

T h e  defendant w a s  involved in an off and on verbal 
a rg u m en t  with h is  apartm ent m anager  in the  course  
of the  day on N ovem b er  13, 1978. T h e  d isp u te  e s ­
ca lated  into nam e calling, colorful words, and object 
throw ing. At on e  point the  d e f e n d a n t  k ic k e d  the  
e levator  door in th e  apartm ent build ing. T h e  police 
were called and arrested  the defendant. T h e  defendnnt  
asked  the police to  g e t  his coat from h is  apartm ent.  
T h e  officers found two "billy clubs" in the defendant's  
apartm ent.

The d efen d an t was charged w ith  disorderly  
conduct,. OKS 1.66.025, and possession of a s lu g g in g  
w eapon, OKS 166.510. The m atter went to trial wilh-

n  2 h d a . in l I I I .  i l l  J i I J2S1, ri p riii(4 .| m  J l lr ih n p ,S t .l t i l tn r )  C rim en , t 
78.1 ;% l iU  19011

" C o u n c il  held in IW-ninn, M a rc h  28. Iii7 fl, re fe rred  to  in  l * » i n .  The 
/ / i^ A / /.• /U ur A nni T h * /V iv / iy i / r i / ' i f  o f  tht A nirnm n t.i/sri irni f, IH t lii 
K> nt I. Iti-v I IH .  I Mi, ri |H  ( 1 9 7 11
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out n jury. T h e  defen dant at trial dem urred  to and  
moved to d ism iss  the  second churge on the grounds  
that it fniled to s ta te  a crime. T h e  m otion w as  denied  
and the defendunt w as  found g u i l ty  as  charged on both  
counts. • *.

T h e  d e f e n d a n t  a p p e a le d  to  the  C ou rt  of. 
Appeals, co n ten d in g  first that h is  acts  did not am ount  
to the crim e of disorderly conduct, nnd second that the  
sta tu te  proh ib iting  possession of. b i l ly  c lu b s ,  O R S  
166.510(1), v io la tes  Article  I, section  27 , of the  Oregon  
C onstitution . T h e  Court of A ppenls  did not consider  
d efen d an t’s first  contention because  it  w as not raised  
nt t r i a l . 17 T h e  C o u rt  of.  A p p e a ls  h e ld  t h a t  O R S  
166.510(1) w a s  w ith in  (he reasonable  exerc ise  of the  
"police power4’ of the  s la te  to curb crim e. 43 Or App  

. 303, 307, 6 0 2  P2d 1096 (1979).

The d efen d an t  contends that h is  conviction for 
possessiort pf a  billy  club v io la tes  h is  r ight to possess  

/~arms in h i9 hom e for p ersonal d e fen se .  P u rsuant  to our  
previous d iscu ss ion  regarding th e  purpose and scope of  
the right to b ear  arm s provision, w c  hold that Aricle I, 
section 27, o f  th e  Oregon C on stitu tion  includes a r ight  
to possess certa in  arm s for d e fe n se  of person and  
pro|>crty. T h e  rem ain in g  q u e s t io n  is  w h e t h e r  t h e  
d efen dants'  possession  of a b illy  club in th is  case is 
protected by A rtic le  I, section 27.

T h e  c lu b  is c o n s id e r e d  th e  f ir s t  personal  
weapon fash ioned  by hum ans. O. Hogg, Clubs to Can­
non 19 (1968). T h e  club is still  u sed  today as a personal

" T h e  g enera l ru le  in  lio th  c iv il nnd r r tm in n l ennen in ilm t  n i|u r * l in n  
not rm»ed nnd p rcnervrd  in  th e  In n l  court w i l l  nut I v  m n n u lrred  on appeal. 
Stu ff  o Ahrt. 211 Or -Hi?!. li .7 , 4(Xi IV t l !KW (19051 F a ilu re  to rm  «o on  
oh/i-cluor in  in n l  court iluen nul a u to m a tic a lly  p u n lu d e  nppollutc irv li-w  
T h e  defeiidnnt'n  (Tin len t mu Ilm t hm iirlw d id  nut c iin M ilu l (lie  d im e  of 

' ilin .in lerl>  rtin ilu c t. Im n i t r r ,  ducn nut p re v n t  the  e x e p liu n e  i irc 'ino*U im e  
or m anifest e rro r  w h ich  ju s tifies  tins  vouit's  c u n n d c rtitiu ii i .u ch  o c la im .
It fo llow ■ llin t ili'fi-n llnn l'n  cnnviction of d i-r ird c rly  cundu 1 is a ffirm ed . 
N u le  IIih I ll im  cpne in not concerned w ith  th a t n.npect . Ih e  s tn tu te  
p io ln h iiiu g  111~ >1 1 (.■ i |y  c o n d iiil w hich we Ip d il in  In* uiumiin lu fiiu u tl in ' 
Sl.itr  i Sjvncrr. 2-i't U r i l M .  1*2.1 tl'.IHOl
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weapon, commonly carried by the police. ORS 1GG.510 
p roh ib its  p ossess ion  of n "billy;” h o w ev er ,  O H S  
1GG.G20 s to les  that pence officers nre not prohibited  
from carrying or p o sse ss in g  h w eap on  com m on ly  
known as n "blackjack"18 or "billy."

The statute in this case, ORS 1G6.510, pro- 
hib ils  tKt^mcre possession pi n club. The defendant  

""concedes that the legislature could prohibit carrying a 
club in a public place in a concealed manner, but the  
defendant m aintains that the legislature cannot pro­
hibit all persons from possessing u club in the home. 
The defendant argued that a person may prefer to 
keep in his home a billy club rather than a firearm to 
defend against intruders.

Our historical analysis of Article I, section 27, 
indicates that the drafters intended "arms" to include  
the hand-carried weapons commonly used by individ­
uals  for personal defense. The club is an effective, • 
hand-carried weapon which cannot logically be ex ­
cluded from this term \  We hold that the defendant’s 
possession of n billy club in his home is protected by 
Article I, section 27. of the Oregon Constitution.

The defendant’s conviction for disorderly con­
duct is affirmed, and his conviction for possession of a 
s lugging  weapon is reversed.

' *  W f  b a tc r 'i T h ird  In te rn a tio n a l D ic tio n a ry  d e fin e *  a "b la c k ja c k ” n» " *
* *  4 a a m a ll i t r ik in f t  w eapon ty p ic a lly  oonaiating a t th o  l i n k i n g  and of a 
Ir n th e r  enclosed piece of lead or o th er heavy m e ta l and a t the  h an d le  end o f 
a » u a p  o r ip rin jc y  - ih a f t  th a t  increase* th e  force of im p a rt.”
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Defendant was convicted in the District 
Court. Multnomah County. Philip T. Abra­
ham. J.. of disorderly conduct and posses­
sion of two billy clubs nnd he appealed. 
The Court of Appeals, 43 Or.App. 303, 602 
P.2d 1096. affirm ed and review was allowed. 
The Supreme Court, Lem. J., held that: (1) 
defendant's contention that his act did not 
constitute the crime of iisordcrly conduct 
did not present thi exceptional circum­
stance or manifest errot which would justi­
fy consideration of such claim on appeal, 
where it was not raised a t trial, and (2) 
defendant's possession of a billy club in his 
home was protected by right to bear arms 
provision of Oregon Constitution.

Defendant’s conviction for disorderly 
conduct affirm ed; defendant’s conviction 
for possession of a slugging weapon re­
versed.

1. W eapons c=»l
Term "arm s'' in right to bear arms 

provision of Oregon Constitution does not 
include modern weapons used exclusively 
by the military. Const. Art. 1. $ 27.

See publication Words and Phrases 
(or other judicial c tviruclions and 
definitions.

2. W eapons >5=*1
Term "arm s" in right to bear arms 

provision of Oregon Constitution includes 
modern day equivalents "f wva|Mn.» used by 
colonial militiamen and weapons Used for 
personal defense*. Const Art 1. $ 27

3. W eapons c = l

Oregon constitutional guarantee that 
persons have right to "bear arm s" docs not 
mean tha t all individuals have an unre- 
strictcd right to carry or use personal weap­
ons in all circumstances. Const. Art. 1, 
§ 27.

4. A ppeal and E rro r  c = l6 9 , 181 
C rim inal Law 1028. 1030(1)

Generally, in both civil and criminal 
cases, a question not raised and preserved in 
the trial court will not be considered on 
appeal; however, failure to raise an objec­
tion a t trial court does not automatically 
preclude appellate review.

5. C rim inal Law «=> 1030(3)
Defendant's contention tha t his acts 

did not constitute crime of disorderly con­
duct did not present exceptional circum­
stance or manifest error which would justi­
fy consideration of the claim on appeai, 
where it was not raised at trial. ORS 166,- 
025.

6. W eapons ^=>1
Right to bear n-ms provision of Oregon 

Constitution includes a right to possess cer­
tain arm s for defense of person and proper­
ty. Const. Art. 1, § 27.

7. W eapons <5=1
Defendant's possession of a billy club in 

his home was protected by right to bear 
arms provision of Oregon Constitution and 
therefore he could not be prosecuted under 
sta tu te  prohibiting mere possession of a 
club. ORS 166.510; Const- Art. 1. § 27.

David L. Slader. Portland, argued the 
cause and filed me brief, for jivtitioner.

W Renny Won. Asst. Ally G en , Salem, 
argued the cause, for respondent. With 
him on the brief was James A. Redden. 
Ally. Gen.. and W alter L. Barrie. Sul. Gen.. 
Salem.

Before DKNKCKE. C J . and TONGl'K, 
HOWKI.L. LENT and PETERSON. JJ
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LENT, Justice.

Thu defendant in this case was convicted 
of "possession of a slii^rjrin^r wetpon," ORS 
166.51l)( I ).1 Wo allowed review lo consider 
his claim tha t the legislative prohibition of 
the possession of a "hilly"* in ORS 166.- 
510(1) violates Article I, section 27, of the 
Oregon Constitution. That provision 
slates:

"The people shall have the right to liear 
arms for the defence (sic) of themselves, 
and the State, hut the Military shall lie 
kept in stric t subordination to the civil 
power."

The language of this provision raises sev­
eral questions in this case, including:

(a) To whom does the right belong?
|h) W hat is the meaning of “defense of 

themselves"? 
ic) What is the meaning of "arms," and 

what, if any, weapons of current us­
age are included in this term?

The - c o p e  of Article I. section 27. has not 
previously been analyzed by Oregon courts.1 
The decisions construing the second amend­
ment to the United States Constitution are 
not particularly helpful because the word­
i n g  o f  t h e  second amendment differs sub-

l .  i l i t S  !«:*• 5 10 < 1) p r - w d o s .

' i .c re p t  .is  p r i  v a Je d  in  O H S  166 5 1 5  o r  

li  'J 'i L V .  i n v  p e rs o n  w h o  n ia n u t u c t u r o s .  c a u s -  

v -  t o  1.1* n u i n i U C ' . t i r i i l .  M 'll> . k e e p s  l o r  s a le , 

o i le r s .  : o e s .  lo a n s , c a m e  ; o r  p o s s e s s e s  a n  

i n s t r u m e n t  o r  w e a p o n  h a v in g  a  h ln d r  w h ic h  

p ro je c ts  o r  s w in g s  in t o  p o s it io n  b y  f o rc e  o f  a 

.s p rin g  o r  o t h e r  d e v ic e  a n d  c o m m o n ly  k n o w n  

a s  a s w i t c h b la d e  k n if e  o r  a n  in s t r u m e n t  o r  

w e a p o n  c o m m o n ly  k n o w n  a s  a b la c k ja c k ,  

•dung s h o t , b ills  s . in d r lu b .  s a n d b a g , s a p  

g lo v e  o r  m e t a l  k n u c k le s  o r  w h '  c a r r ie s  a 

d i r k ,  d a g g e r  o r  s t ile tto  c o m m it s  a  C la s s  A  

m is d e m e a n o r ."

A l t h o u g h  t h e  w o r d s  " s lu g g in g  w e a p o n "  a re  n o t  

u s e d  in  O R S  166 5 1 0 , t h is  t e r m  w a s  u s e d  in  t h e  

c o m p la in t  f 'lo d  in  t h is  c a se

2 . W e b s t e r 's  T h i r d  In t e r n a t io n a l  D ic t io n a r y  

d e fin e s  a  " b i l l y "  as " a  h e a v y  u s u a l ly  w o o d e n  

w e a p o n  f o r  d e l iv e r in g  b lo w s ; d u b .  e s p e c ia lly  a 

p o lic e m a n  »  c lu b  "

3 . In  M a t e  i  K id u r lv o n . J I T  O r  1112, T I P .

I* 2 d  M l .  I tra il I t i l ls  I M in t h e ld  t f la l  UM .N In t i  

J 7 n  w h ic h  p r o h ib i t s  e \  m n v m s  f r o m  p o s s e s s ­

in g  < • n . r u l e d  w e a p o n s  i l ■ J  n o t  s m la t e  A r t ic le  I 

s e c tio n  J T  -i| (h e  I l le g o n  C o n s t i t u t io n  A c -

Or. 9 5

stuntiully from our staler provision. The 
second amendment has not yet been held to 
apply to state limitations on the hearing of 
arm s.4 The wording of Oregon’s right to 
hear arm-' provision also differs from many 
other sta te  constitutional provisions.*

Despite the many variations in wording, 
the sta tes ' constitutional provisions guaran­
teeing the right to hear arms share a com­
mon historical background. We begin first 
with an examination of this historical back­
ground and then with an examination of 
the meaning and purpose of the particular 
words chosen by the Oregon drafters. We 
are not unmindful that there is current 
controversy over the wisdom of a right to 
bear arms, and tha t the original motiva­
tions for such a provision might not seem 
compelling if debated as a new issue. Our 
task, however, in construing a constitution­
al provision is to respect tne principles giv­
en the status of constitutional guarantees 
and limitations by the drafters: it is not to 
abandon these principles when this fits tho 
needs of the moment.

I. Tho h is to r ica l background
The first article of Oregon's constitution 

of 1859 contains the state's hill of rights.

c o r d ,  State v  Cartwright. 2 4 0 O r .  120, 1 11 1 J7 . 

;1 8  P 2 d  M2'.’ (1 0 6 7 ) .

•I. T h e  s e c o n d  a m e n d m e n t  to  th e  U n d i d  s ta te s  

C o n s t i t u t i o n  p r o v id e s  

" A  w e l l  r e g u la t e d  M i l it ia  b e in g  n e c e s s a r y  lo  

t h e  s e c u r it y  o f  a  fre e  S ta te , th e  r ig h t  o t  th e  

p e o p le  to  k e e p  a n d  b e a r  A r m s  s h a ll n o t b e  

in f r in g e d ."

In  e a r ly  c a s e s  th e  U n i t e d  St j t n  S u p r e m e  C o u r t  

h e ld  th a t  th e  s e c o n d  a m e n d m e n t  p r o v .T i p t io n  

a p p lie s  o n l y  t o  C o n g r e < -  Presser i Illinois.
I I I I  U . S .  2 5 2 . 6 > C : .  5 6 0 . 2 9  L t d  6 1 5  1I . -S 61. 

United States c . Crtukshank. 9 2  U . S .  --1 2 . 2 3  

L .E d .  5 8 9  (1 8 7 6 ) .  T h e  s e c o n d  a m e n d m e n t  h a s  

n o t  y e t b e e n  h e ld  a p p lic a b le  to  th e  s ta te s , e i ­

t h e r  d ir e c t ly  o r  t h r o u g h  s e le c tiv e  i n c o r p o r a t io n  

in  t h e  lo u r t e e n t h  a m e n d m e n t  See R o h n e r .  

The W ig h t r o  W e a r A r m s  A  Phenomenon 01 
Constitutional Histors. 16 C a t h o lic  C  L  R e v  V I  

(1 9 6 6 1

5 . f o r  a  l ie lp la l  c a t e g o r iz a t io n  o f  c u r io u s  s ta le  

e o n s l i lu l i o i i . i l  r ig h t  10 b e a r a r m s  p r o v is io n s  se e  

S o l e .  The Impact ot State Cot»tittitwnal f l ig h t  

to  H e a r  ,\rms I'roeisnm o n  M a t e  d 'u i i  Control 
I rg i5 f .il/ d tJ . J S  l i  C h i  I K e v  1*5 ( 1 9 7 0 1
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Article I, section 27. regarding the right to 
hear arms was taken verhatii.i from sec­
tions 32 and 33 of the Indiana Constitution 
of 1351. C. Carey, .4 H is to ry  r '  th e  Oregon 
C o n s titu t io n  46a (1926). Palmer. The  
Sources o f  the  Oregon C o n s titu t io n , 5 Or.L. 
Rev. 2U0, 202 11926).

The original Indiana constitution was 
adopted in 1816 at Indiana's first statehood 
convention. Indiana's constitution was re­
vised in 1851. but the 1S16 version of the 
right to hear arms provision remained un­
changed. See W. Swindler, Sources a rid  
D ocum ents o f  U .S . C on s titu tio n s . Vol 3, p. 
345-400 (1974).

The drafters of Indiana's hill o f rights of 
1816 borrowed freely from the wording of 
other state constitutions, most notably the 
constitutions of Kentucky, Ohio. Tennessee, 
and Pennsylvania. T worn ley, The In d ia n a  
B i l l  o f  r tig h ls . 20 Ind.L.J. 211. 212 213 
(1945). These stale co. solutions were 
drafted tietweon 1776 and 1802. Oregon's 
right to hear arms provision therefore can 
he traced to state provisions drafted in the 
revolutionary and post-revolutionary war 
era.

The vniistit. .ions adopted by the original 
colonies gem rally included a hill or declara­
tion of rights. Many of the declarations of 
rigiits u< n patterned largely upon the 
English, hill of Rights >o‘ 1689.* The back­
ground of the English Rill of Rights sheds 
some light upon the meaning of the right to 
hear arms provisions in the colonial consti­
tutions,

James II. a Catholic king, ascended the 
English ’hrone in 1685 amidst dom estic reli­
gious controversy between the Catholics 
and Protestants. James II established a 
strong standing army which he quartered in 
private homes. He sought '.<> repeal Certain 
laws of Parliament which barred Catholics 
from public offices. The Protestants re­
volted in the “ tilorious lie* illation” nf 1688 
and succeeded in deposing Jam es II and

IS. .*>«v g tn c r . i /h  H sc liw  u i / ,  /;a* C/re.ii K uthfs 
i)/ M .in k m o  I -in i l o t T i  f t i l e r  o u t «Milling, 
f l ic  .S i v i i n i l  A o a  'iiin  i ;•( \ s n n r l i M  • *> '• /  
hnrihurvcru I I II, \ i> |7  ,r. i | n;t.i

bringing to power the king's Protestant 
daughter, Mary, and her husband. William 
of Orange. William and Mary were offered 
the crown in 16S9 on condition that they 
sign the Declaration of Rights. The Decla­
ration was later enacted as a sta tu te , which 
was divided into two parts, first listing the 
allegedly illegal actions of James II, then 
declaring the rights of the people. The 
first part stated that James II;

“ • • • did endeavor to subvert and 
extirpate  the Protestant Religion and the
Laws und Liberties of this Kingdom 
• • «

"5. By raising and keeping a Standing 
arm y within this Kingdom in Time of 
Peace without Consent of Parliament and 
quartering  Soldiers contrary to Law.
"6. By causing several good Subjects, 
being Protestants, to lie disarmed a t the 
same Time when Papists were both arm ­
ed and employed contrary to Law.”

The parallel provisions of the declaration of 
rights provided;

.....................5. That tho raising or keep­
ing a Standing Army within the Kingdom 
unless it be with the Consent of Parlia­
ment is against Law.
"6. That the Subjects which arc Protes­
tants may have Arms for their Defence 
suitable to their Conditions, and as al­
lowed by Law."*
Historians have noted that the early colo­

nial legislatures perceived themselves as de­
scendants of the House of Commons who 
shared many of the same political experi­
ences of their 17th century English counter­
part::. See IS. Schwartz. The l i r c a l  I l ig h ts  
o f  M a n k in d  15. 31 32 11977). The French 
and Indian War ending in 1763 brought 
large num bers of British soldiers to the 
colonies. King 'Jcorge III maintained and 
increased these standing armies following 
th a t war. and ordered the troops to lie 
quartered in private homes. The colonists 
who wep* accustomed to relying on their

7, ilill Itiuhts, I \V .v M . J. c 2 tUJSS). 
• il 'n n tc il hi '.VV.tthfruiv St.mdine A rm ir* and 
\ in w d  ( if//i7i' tn H 'tonc.it tn.ih»i' of the

8i(V»tf \iii('fii//m;if, 2 Hasting* ( oi:M I. Q 
o n I  « ,  ) ) iT * ii
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own citizen militias viewed the standing 
armies xs an unlawful instrument of op­
pression. See Weatherup, S lum  l in g  A rm ie s  
u m l A rm v il  C itizens: A n  H is to r ic a l A na lys is  
o f  the  Second A m endm ent, 2 Hxstings 
Const.L.Q. 961, 975 978 (1975). The sta te  
constitutions drafted in the revolutionary 
war era therefore included provisions guar­
anteeing the right to hear arms and prohib­
iting standing armies in time of peace. The 
relevant provisions of the English Bill of 
Rights of 16S9 provided a useful model for 
the colonial drafters.

I I .  T h e  O regon r ig h t  to  hear arm s  

A, “D efense o f  them selves a m i the  s ta te "  
We have noted that Oregon's constitu­

tional right to hear arms provision, Ur. 
Const. Art, I. •; 27. was taken verbatim 
from the Indiana constitutional provision 
• trailed in Is ID. The phrase "for defense of 
themselves and the state" in Indiana's pro­
vision was most likely taken trom the Ken­
tucky provision in its 1799 coii.-titulion, or 
the Ohio provision in its 1MI2 constitution.* 
The phrase "for defense of liieiilsclves and 
the state" appears in tile present day censti-

I I . A r t  a . a?, a n d  2 1 . a l th e  • TO O  K e n t u c k y  

> n s t i i e . i .a i  p ro v id e s !

'■•c J . l  ”, {.a t  th e  r :; : ! i t >  • •! th e  c it iz e n s  to  

to  i r  a r m s  m  deier.ee* r-f  th e m s e lv e s  a n d  th e  

S t a t e  s h a ll n u t  b e  q u e s t io n e d  

* 'S e c. 2 1 . T h a t  n o  s t a n d in g  a r m y  s h a ll , in  

t im e  o t p e j i e .  lie  k e p t  u p .  w it h o u t  th e  c o n ­

s e n t 'I  t h e  le g is la t u r e , .and th e  m i l i t a r y  s h a ll ,  

in  a ll c a s e s  a n d  j i  a ll t im e s , h e  in  s t r ic t  

u h o r d m a t io n  t o  t h e  c iv i l  p o w e r  "

.V S w in d l e r .  .S o u rc e s  unit D o c u m e n t s  ot £'..$  

Constitution*. V i/I 4 , p  It iu  i l 9 7 j )

A r t  M i l .  $ 2 0 , iA  th e  1802 O h i o  c o n s t it u t io n  

p r o v id e d :

" S e c . 2 0 . T h a t  t h e  p e o p le  h a v e  a r ig h t  t o  

b e a r  a r m s  f o r  th e  d e fe n c e  o f  t h e m s e lv e s  a n d  

th e  S t a t e , a m i  a s  s t a n d in g  a rm ie s , in  l i m e  o l 

p e a c e , a re  d a n g e r o u s  to  l i b c r i v .  t h e y  -.h a ll n o t  

b e  k e p t  u p .  a n d  th a t  th e  m ilit .ir v  s h a ll b e  k e p i  

u n d e r  s t r ic t  s u b o r d in a t io n  to  t h e  c iv i l  p o w ­

e r  *

W  S w in d l e r .  Sources a n d  D o c u m e n t s  ot t 1 S. 
Constitutions. V u l  7 p  t j . i j  n  i*m i O h i o 's  

i o n s t i t u u o n . i l  p r e v is io n  w a s  m o s t  u l u l v  ta k e n  

t r o in  \ it  M i l  >-i P e n n s y lv a n ia  ■> n i i t s t i i i i t i i m a l  

lu l l  1 1 I t ig h t s  ot I T ” '* w h ic h  p ro v id e d  

• " lh .it  t h e  p e o p le  h a v e  .» rie.nt to  h e a r  a im s  

lo r  th e  d e f e n c e  o l  l l i e u i v l v  e ■ and th e  -I i l l .
allil is si llalilli! irtlt'i-s ill il l lir||»* of | • in 
ared.lixel.il. ti.llhlTIV III." ...lit llot lo ! •

K E SSLER  Or. 9 7
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lotions o f  Oregon, Indiana, and six o ther 
sta les.5 T he language is sub ject to varying 
in terp re ta tions. It has been suggested th a t 
the language includes th ree  separate  ju s tif i­
cations for a  s ta te  constitutional r igh t to 
bear arm s: (a) The preference fo r a militia 
over a s tan d in g  arm y: (b) the deterrence of 
governm ental oppression; and (c) the righ t 
of personal defense.14

The language "the righ t to bear arm s 
* * * for defense of * * * the 
s ta te "  more likely refers to the historical 
p reference for a  citizen m ilitia ra the r than 
a stand ing  arm y as outlined above." See 
People  v. B ro w n . 253 Mich. 537. 235 N.W. 
215. 216 (1931):

" I t is generally  recognized th a t * * *
the rig h t to  hear arm;, had its origin in 
the fea r o f the American colonists of a 
stand ing  arm y and its use to oppress the 
people, and  in their a ttach m en t to a  mili­
tia com posed of ail able bodied men. 
Probably the  necessity o f  self protection 
in a f ro n tie r  society also was a factor.”

The phrase  “ the righ t to hear arm s in 
defense of them selves" has a suggested pur­
pose which is closely related  to the prefer*

k e p t  u p .  A n d  ! h .u  ihi* m i l i t a r y  s h o u ld  b o  k e p t  

under ‘. I r a t  s u b o r d i n a t e ,  to . u n u  g o v e r n e d  

b y .  th e  c i v i l  p o w e r . '

\V S w in d l e r .  Sources uiut D o c u m e n t s  or L'.S 
Constitutions. Vol. 8. p 279 0979).

9 . T h e  p h r a s e  " f o r  d e fe n s e  o f  t h e m s e lv e s  a n d  

th e  s t a t e "  a p p e a r s  in  th e  c o n s t it u t io n s  c l  F l o r i ­

d a . D e c la r a t io n  o f  R ig h t s  <i 2 0 , K e n t u c k v  H ill  o f  

R ig h t s  5 I P e n n s y lv a n ia ,  a rt  I % 2 !  S o u t h  

D a k o t a ,  a r t  V J .  4 2 4 ; V e r m u n t .  c h  I .  a r t .  II I. 

. m l  W y o m i n g ,  a r t  I. $ 2 4

10. S e e  N o t e .  The Impact of State Constitutional 
Kight  t o  B e a r  A r m s  Provisions o n  state C u n  
Control Legislation, lb I I  C h i  t R e v  1S3, 190 
19b (1970)

11. D e s p it e  t h e  e a r ly  A m e r ic a n s '  u b i e d i o n  in  

s t a n d in g  a r m ie s  a n d  t h e i r  p re f e r e n c e  f o r  c i t i . v n  

m il i t ia s ,  o u r  s o c ie t y  t o d a y  a p p a r e n t ly  p re f e r s  

t h e  m a in t e n a n c e  o l f e d e r a l ly  c o n t r o l le d  s t a n d ­

in g  a r m ie s  T h e  f e d e ra l g o v e r n m e n t  h a s  a s ­

s u m e d  t o t a l r e s p o n s ib i l i t y  lo r  t r a i n in g  a n d  s u p - 

p i v n g  Ih e  " s la t e  m i l i t ia s . "  i e .  H ie  N i l i n n u l  

l i u j r d  S e e  r  g . 12 I  S C  4* l u l .  102 3 0 1 , 

*02. F i l l  I t o r . . .  I t . i l i in -r .  the Right to near 
u r n s  V I ' l le l lo l l le u o i l  1 r l ' , r . \ l i ( U t i , l l . l l  llisto 

ev l i t  i  a t l i  I t .  H v v  ' I. “L i  l " l k - i
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once for citizen militias. That suggested 
purpose is the deterrence of government 
from oppressing unarmed segments of the 
population. For example, King James II 
attem pted to disarm the Protestants while 
allowing Catholics to hear arms, thus 
prompting the guarantee in the 1689 Bill of 
Rights that Protestants could have "arms 
for their defense." 13 Joseph Story wrote 
that,

“The right of the citizens to keep and 
bear arms has justly been considered, as 
the palladium of the liberties of a repub­
lic: since it offers a strong moral check 
against the usurpation and arbitrary 
power of rulers: and will generally, even 
if these are successful in the first in­
stance, enable the people to resist and 
triumph over them ."

J . Story. C om m entaries «n the C on s titu tio n , 
Vol. 3. p. 746 (1>33». C,\. C a rlto n  v. S ta le . 
63 Fla. 1. oS So. 486. 48511912) (state provi­
sion was "intended to ev e tne people the 
means of protecting themselves against op­
pression and public outrage ’).

"Defense of them selves' has also been 
said to include an individual’s rigiit to hear 
arm s to protect lii.> person and home. Schu­
b e rt i. Ue Hard, Ind.App.. 398 N.E.2d 133‘J, 
1341 (ItHU (Indiana constitution provides 
citizenry t:ie rignt to iwar arms for their 
|i Tsonal self-defense). Self-defense has 
been recognized as a  privilege in both civil 
ar.d criminal Lw since about MOO in Eng­
land and at all limes in the United S tates .13 
Although 'he  right lo bear arms for self 
protection does not appear to have lieon an 
im|Hirtant development in England, the jus­
tification for a right to bear arms in de­
fense of person and home probably reflects

12. See text accompanying note 7 supra

13. " T h e  p r iv i le g e  o f  s o lf -d e fe u s e  re s ts  u p o n  th e  

n e c e s s ity  o t  p e r m it t in g  .i m a n  w h o  is  a t- 

ta c k e d  to  ta k e  r e a s o n a b le  s te p s  to  p re v e n t  

h a r m  to  h im s e lf , w h e r e  th e re  is  n o  t im e  to  

r e s o r t  to  t h e  la w . T h e  • j r K  E n g l is h  la w . 

w it h  u s  v ie w s  o f  s t r ic t  lia b i li t y ,  d id  n o t r e c o g ­

n iz e  s u c h  a p r iv i le g e ;  • • • H u t  s in c e  

a h o u i  M O O  t h e  p r iv i le g e  h a s  b e e n  r e e u g n i .v d .  

a n d  it is  n o w  u n d is p u te d  m  th e  la w  o f  t e n s  

j s  W e ll a s  m  th e  e r n n m .i l  la w  ' w i t a t ic n s  

o m i t t e d i  \ l  I ’ m s s e r  £ . »  o f  T " r t »  l O s i l t h  
e d  l '.t"  11

the exigencies of the rural American expe­
rience. See People v. Brow n, supra. C f„  
M a tth e w s  v. S ta le . 237 Ind. G77, 689-692, 
148 N.E.2d 334, 339-341 (1958) (Emmcrt, C, 
J., dissenting) (constitutional guarantee 
based on historical necessity for personal 
defense. ) 14

B. The m e a n in g  o f  the te rm  “ a rm s "

The term "arm s” is also subject to several 
interpretations. In the colonial and revolu­
tionary war era, weapons used by militia­
men and weapons used in defense of person 
and home were one and the same. A colo­
nist usually had only one gun which was 
used for hunting, protection, and militia 
duly, plus a hatchet, sword, and knife. G. 
Neumann, Sw ords and  Blades o f  the A m e r i­
can R e vo lu tio n  6-15, 252-254 (1973). When 
the revolutionary war began, the colonists 
came equipped with their hunting muskets 
or rifles, hatchets, swords, and knives. The 
colonists suffered a severe shortage of fire­
arms in the early years of the war, so many 
soldiers had to rely primarily on swords, 
hatchets, knives, and pikes (long staffs with 
a spear head). W. Moore, Weapons o f  the  
A m e rica n  R e vo lu tion  8 (1967).

Therefore, the term “arms" as used by 
the d rafters  of the constitutions probably 
was intended to include those weapons used 
by settlers for both personal and military 
defense. The term “arms" was not limited 
to firearms, but included several handcar- 
riul weapons commonly used for defense. 
The term  "arm s" would not have included 
cannon or other heavy ordnance not kept by 
militiamen or private citizens.

14. C o m p a r e  t h e  p r o v is io n s  in  s e v e ra l s ta te  c o n ­

s t i t u t io n s  w h ic h  g u a ra n te e  th a t a p e rs o n  h a s  

th e  r ig h t  t o  b e a r  a r m s  " i n  d e fe n s e  o f  h is  h o m e , 

p e r s o n  a n d  p r o p e r t y , "  C o lo  C o n s t .  A r t  II .

S 13. M is s  C o n s t  , A r t  I I I ,  6 12; M o  C o n s t . ,  

A r t  I .  $  2 3 ; M o n t  C o n s t . ,  A r t .  t i l .  1 1.1. U k la .  

C o n s t  A r t .  I I ,  6  2 6 . S h ift?  e  Kicker  so n, '.2 6  

M o n t  157. 2 4 7  P .g d  188 ( I ! ) .1) . )  (d e f e n d a n t  c a n ­

n o t b e  c o n v ic t e d  o l  a s s a u lt  if h e  p a in t e d  a 

lo a d e d  g u n  a t  a  t r e s p a s s e r  in  tits h o m e ),  a c ­

c o r d .  Stoic  v  P .'.is s .ird . 3 5 a M o  '»(), til.') >  \V  2 d  

4 H 5  119  ft!)

A
l i t
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The revolutionary war era untied a t a 
lime when the rapid social and economic 
changes of the so-called Industrial Revolu­
tion began, The technology 01* weapons 
and w arfare entered an unprecedented era 
of change. P. Cleator, Weapons o f  W ar 
143-152 (11)07). Firearms and other hand- 
carried weapons remained the wca|»ons of 
personal defense, but the arrival of steam 
power, mechanization, and chemical dis­
coveries completely changed the weapons of 
military warfare. The development of 
powerful explosives in the mid-nineteenth 
century, combined with the development of 
mass-produced metal parts, made possible 
the automatic woa|x>ns. explosives, and 
chemicals of modern warfare. P. Cleator, 
W eapons o f  H'nr 135 177 (1967).

[ 11 These advanced weapons of modern 
w arfare have never been intended for per­
sonal possession and protection. When the 
constitutional drafters referred to an indi­
vidual's "right to hour arms," the arms used 
by the militia and for personal protection 
were basically me same weapons. Modern 
weapons used exclusively by the military 
are not "arm s" which are commonly pos­
sessed by individuals fur defense, therefore, 
•iu term ‘a n ils ' in ihe constitution does 
not include such weapons.

|2 | If the text and purpose of the con­
stitutional guarantee relied exclusively on 
the preference for a militia "for defense of 
the S ta te ," '.hen the term "arms" most like­
ly would include only the modern day 
equivalents of the weapons used by colonial 
militiamen. The Oregon provision, how­
ever. guarantees a right to hear arms "for 
defense of them selves, and the State." The 
term  "arm s" in our constitution therefore 
would include weapons commonly used for 
e ither purpose, even if a particular weapon 
is unlikely to lie used as a militia weapon.

(3] The constitutional guarantee that 
person* have till right lo "hear arms" does 
nut mean that all individuals have an unre- 
s ir ie u d  right to carry or Use personal vvcap-

15. 2 I ilw.ird III. vh It tli2Sl ti-primcd m I 
llithop, sta tu to ry  I runes, i Ts t I Id ed. lu ll I

KESSLER Or.
.GHP.ZdW

ons in all circumstances. For example, the 
danger of firearms was recognized shortly 
after the development of gunpowder. The 
English S tatu te  of Northampton in 1327 
forbade |x:rsons to ride a t night carrying a 
firearm for the purpose of terrifying the 
the people.15 A 1678 Massachusetts law 
forbade shooting near any house, ham , gar­
den, or highway in any town where a per­
son may ho "killed, wounded, or otherwise 
damaged." 15 The courts of many states 
hav" upheld statu tes which restrict the pos­
session or manner of carrying personal 
weapons. The reasoning of the courts is 
generally that a regulation is valid if the 
aim of public safety does not frustrate the 
guarantees of the state constitution. For 
example many courts have upheld statutes 
prohibiting the carrying of concealed weap­
ons. see, e. if., S ta le  v. H u r l,  66 Idaho 217. 
157 I\2;l 72(1915); and statutes prohibiting 
possession of firearms by felons, see, e. g.. 
S ta le  v. C a rtw r ig h t,  246 Or. 120, 4 IS I\2d 
•"22 (10(1(5).

III. The present ease
Wo now turn lo the facts of the present 

ease. The defendant was involved in an off 
and on verbal argum ent with His apartm ent 
manager in the course of the day on No­
vember i3. ;.MS. The dispute escalated 
into name calling, colorful words, and ob­
ject throwing. At one point the defendant 
kicked the elevator door in the apartm ent 
building. The police were called and arrest­
ed the defendant. The defendant asked the 
police to get iiis coat from his apartm ent. 
The officer* found wo “billy cluits" in the 
defendant'* apartm ent.

The defendant was charged with disor­
derly conduct, ORS 166.025, and possession 
of a slugging weapon, ORS 166.510. The 
m atter went to trial without a jury. The 
defendant a t trial demurred to and moved 
to dismiss the second charge on the grounds 
that it failed »u sta te  a crime. The motion 
was denied and the defendant was found 
guilty as charged on both counts.

IB . ('■•Ulkil h e ld  111 llOslnn. M . i f i l i  2S Ii»7 X , re  

le r r c i l  in  in  le v  in . Ihe Hintit !,• Ite.ir \rn i> 

rhe l)e\v!,'ii(in'iit o f  the \niern\in I \,<eni'i\ec.
4 s  i  h i .  K v i i t  I .  U e v  M b ,  If i i i , tt | s ( l ! i 7 | i
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fl, 5) Thu defendant appealed to tho 
Court of Appeals, contending first that his 
acts did not amount to the* crime of disor­
derly conduct, and second that the statu te 
prohibiting possession of hilly clubs, ORS 
166.510(1), violates Article I, section 27, of 
the Oregon Constitution. The Court of .Ap­
peals did not consider defendant’s first con­
tention because it was not raised a t tria l,17 
The Court of Appeals held that ORS 166.- 
510(1) was within the reasonable exercise of 
the "police power" of the state to curb 
crime. 43 Or.App. 303, 307, G02 P.2d 1096 
(1979).

[6J The defendant contends that his 
conviction for possession of a billy club vio­
lates his right to possess arms in his home 
for personal defense*. Pursuant to our pre­
vious discussion r“erarding the purpose and 
scope of the right to bear arms provision, 
we hold that Article I, section 27. of the 
Oregon Constitution includes a right to pos­
sess certain arms for defense of person and 
property. The remaining question is 
whether the defendant’s possession of a bil­
ly club in this case is protected by Article I, 
section 27.

The d u b  is considered the first personal 
weapon fashioned by humans. O. Hogg, 
Cluh< hi Cannon 19 (1968). The dub  is still 
used today as a personal weapon, eommoniy 
carried by the police. ORS 166.510 prohib­
its possession of a "billy;” however, ORrf 
166.520 states that peace officers are not 
prohibited from carrying c r possessing a 
weapon commonly known as a 
“blackjack" “  or "billy.”

The s ta tu te  in this case, ORS 166.510. 
prohibits the mere possession of a dub. 
The defendant concedes that the legislature 
could prohibit carrying a club in a public

17. T h e  g e n e r a l r u le  Ir. b o t h  c iv i l  a n d  c r im in a l  

c a s e s  is  t h a t  a q u e s t io n  n o t  ra is e d  a n d  p r e ­

s e rv e d  m  th e  t r ia l  c o u r t  w i l l  n o t  h e  c o n s id e r e d  

o n  a p p e a l. S t a t e  v  A b e /  2-11 O r  •165, -167. 4 0 6  

P 2 d  9 0 2  (I9 f > 5 ) F a ilu r e  t o  ra is e  a n  o b je c t io n  

in  t r ia l  c o u r t  d o e s  n o t a u t o m a t ic a l ly  p re c lu d e  

a p p e lla t e  r e v i e w  T h e  d e f e n d a n t 's  c o n te n t io n  

th a t  h is  a c t s  d id  n o t m n s n t u t e  t h »  c r im e  o f  
d is o r d e r ly  c o n d u c t  h o w e v e r ,  d o c s  n o t p re s e n t  

th e  e x c e p t io n a l  c i r c u m s t a n c e  o r  m a n if e s t  e r r o r  

w h ic h  i t iM ii ie s  t li is  c o u r t ’s  c o n s id e r a t io n  ot 

s u c h  a  c la im  It f o l lo w s  t h a t  d e f e n d a n t 's  i o n  

v ic t io n  o l d is o r d e r ly  r o u t in e !  is  a t i i r m e d  S o l e

place in a concealed manner, but the de­
fendant maintains that the legislature can­
not prohibit all persons from possessing a 
club in the home. The defendant argued 
that a ;>erson may prefer to keep in his 
home a hilly club rather than a firearm to 
defend against intruders.

[7] Our historical analysis of Article I, 
section 27, indicates that the drafters in­
tended “arm s” to include the hand-carried 
weapons commonly used by individuals for 
personal defense. The club is an effective, 
hand-carried weapon which cannot logically 
be excluded from this term. We hold that 
the defendant's possession of a billy club in 
his home is protected by Article I, section 
27, of the Oregon Constitution.

The defendant’s conviction for disorderly 
conduct is affirmed, and his conviction for 
possession of a slugging weapon is reversed.

2E9 Or. 511 
DEPARTMENT OF REVENUE. S tate of 

Oregon, Respondent,

v.

Ronald V*. (iREAVES and Norma P. 
Greaves, Appellants.
TC 137,8; SC 26873.

Supreme Court of Oregon, 
in Banc.

Argued and Submitted June 2-1, 1981).

Decided July 23, 19S0.

Department of Revenue petitioned for 
statutory writ of mandamus commanding

th a t  t h is  c a s e  is  n o t  c o n c e r n e d  w it h  th a t  a s p e c t  

o f  th e  s t a t u t e  p r o h ib i t in g  d is o r d e r ly  c o n d u c t  

w h ic h  w e  h e ld  t o  b e  u n c o n s t it u t io n a l  in  . 'r a t e  v. 

Spencer.  2 6 9  O r .  2 2 5 . 611 P  2 d  1 147 ( I 9 6 0 ) .
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s t r ik in g  e n d  o f  a  le a th e r  e n c lo s e d  p ie c e  o f  le a d  

o r  o t h e r  h e a w  m e ta l a n d  at th e  h a n d le  e n d  o f  j  

s t r a p  o r  s p r in g y  s h a ft  th a t  in c r e a s e s  th e  f o r c e  
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298 O r. 395 
STATE o f Oregon. Petitioner 

on Review,

v .

Joseph Lunn DELGADO, 
Respondent on Review.

TC CR83-946, CA A309G2. SC S31059.

Supreme Court of Oregon,
In Banc.

Argued and Submitted Nov. 6, 1984. 

Decided Dec. 28, 1984.

Defendant was convicted in the Dis­
trict Court, Polk County, W alter W. Foster, 
J., of unlawful possession of a stabbing 
weapon, and he appealed. The Court of 
Appeals, 69 Or.App. 254, 684 P.2d 630, 
reversed, and appeal was taken. The Su­
preme Court, Lent, J., held that defend­
ant's constitutional right to bear arm s was 
violated by prohibition of mere possession 
and mere carrying of a switchblade knife.

Decision of the C ourt o f Appeals af­
firmed.

Weapons <>=1
Defendant's constitutional right to 

bear arms was violated by prohibition of 
mere possession and mere carrying of a 
switchblade knife. Const. Art. 1, § 27; 
ORS 166.510, 166.510(1).

Robert W. Muir, Asst. Atly. Gen., Salem, 
argued the cause for petitioner on review. 
With him on the briefs were Dave Frohn- 
mayer. Atty. Gen.. Jam es E. Mountain, Jr., 
Sol. Gen., and Lynn Torno, Certified Law 
Student.

Susan M. G arrett, Salem, argued the 
cause and filed briefs for respondent on 
review.

I .  T h e  d e fe n d a n t  It.u l a ls o  f i le d  a  m o t io n  to  s u p - 
p re s s  th e  k n if e  a s  e v id e n c e  n n  th e  b a s is  th a t it 

w a s  o b ta in e d  as a re s u lt  o f  a n  u n la w f u l  s e a rc h

Robert Dowlut, Washington, D.C., and 
Steven L. Krasik, Salem, filed a brief ami­
cus curiae for Nat. Rifle Ass’n.

LENT, Justice.

The issue is w hether ORS 166.610(1), in­
sofar as it prohibits the mere possession 
and mere carrying of a switchblade knife, 
violates defendant's righ t to bear arm s un­
der Article I, section 27, of the Oregon 
Constitution. We hold that in that respect 
the s ta tu te  does violate defendant’s consti­
tutional right.

ORS 166.510(1) provides, in relevant part: 
"  * * * [ A ) n y  p e rs o n  w ho  manufac­

tures, causes to be manufactured, sells, 
keeps for sale, offers, gives, loans, c a r ­
rie s  o r  possesses a n  in s t ru m e n t  o r  
w eapon  h a v in g  a  b lade  w h ic h  p ro je c ts  
o r  s u in g s  in to  p o s it io n  by  fo rc e  o f  a 
s p r in g  o r  o th e r  dev ice  a n d  c o m m o n ly  
k n o w n  as a  s w itch -b la d e  k n ife  or an 
instrum ent or weapon commonly known 
as a blackjack, slung shot, sandclub, 
sandbag, sap glove or metal knuckles, or 
who carries a dirk, dagger or stiletto 
commits a Class A misdemeanor." (Em­
phasis added)

Article I, section 27, of the Oregon Con­
stitution provides:

"The people shall have the right to 
bear arm s for the defence of themselves, 
and the S tate * • * [.]”

The accusatory instrument charged that 
defendant "did unlawfully possess and 
carry” a weapon commonly known as a 
switch-blade knife in violation of ORS 166.- 
510. Defendant demurred to the accusato­
ry instrum ent on the grt Mnd that the s ta t­
ute was overbroad as impinging on the 
right guaranteed to him under Article I, 
section 27, of the Oregon Constitution. 
The trial court overruled the dem urrer.'

Trial then proceeded on the basis of facts 
stipulated to be the same as those found by 
the trial court in the hearing on the motion

and seizure. The tria l court's denial o f that 
motion was not a lig n e d  as error.
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to suppress mentioned in footnote 1, su p ra . 
Those facts are as follows.

On October 3, 1983, defendant was walk­
ing with a companion on a public street. 
The two appeared disorderly to an officer 
nearby, and when defendant reached up as 
he passed a street sign and tapped or 
struck it with his hand, the officer con­
fronted both individuals and conducted a 
patdown search. Defendant was found 
with a switch-blade knife in his back pock­
et. Defendant told the arresting officer 
that he carried the knife "for protection" 
(defendant evidently feared attack by a 
jealous rival for his present girl friend).*

Defendant moved for judgment of ac­
quittal, which was denied. The trial court 
then found defendant guilty and eventually 
sentenced defendant to jail "suspended on 
the condition" that defendant meet certain 
terms of probation.

Defendant appealed, assigning as error 
the trial court's overruling of his dem urrer 
and denial of his motion for judgment of 
acquittal. The Court of Appeals, 69 Or. 
App. 25-1. 08-1 P.2J 630, per curiam, re­
versed on the basis of our decisions in 
Slate  r. B lo cke r. 291 Or. 233. G30 P.2d 82-1 
(IDSL, and S ta le  r. Kessler, 2S9 Or. 339. 
014 P.2d 94 (1980). We allowed review to 
determine whether a switch-blade knife is 
within the constitutional guarantee. 293 
Or. 37, OSS P.2d 845 (1984).

In S ta te  v. Kessler, s u p ra , this court for 
the first time considered the scope of Arti­
cle I, section 27. There, following the dis­
covery by police officers of two billy clubs 
in his apartment, defendant was charged 
with the possession of billy clubs in viola­
tion of ORS 166.510(1), the same sta tu te  a t 
issue in the case at bar. On appeal defend­
ant argued that the sta tu te  violated Article

J. W c  lia v c  m  m i n d  i l u t  d e f e n d a n t s  p r in c ip a l  

a ry u n ie n i w  th a t, in s o f a r  a s th is  c h a rg e  o f  c r i m i ­
nal rc  n d u c i  u  c o n c e r n e d , (h e  statute  is o v e r ­

b ro a d  in  p r o s c r ib in g  c o n d u c t  in  w in c h  lie  h a s  a 

state c o n s t itu t io n a l r ig h t  to  e n g a g e . O i d i i i n r i l v .  

u e  w o u ld  h a v e  m i re a s o n  to  g o  b c v o n d  th e  fa cts  

d escribe d  in  th e  a c c u s a to r y  in s tr u m e n t  to  r e ­

sult e w h it h e r  c i i o r  w a s  i n m it i i l lc d  in  i i w r r u l -

I, section 27, of the Oregon Constitution. 
The Court of Appeals held that ORS 166.- 
510(1) was within the reasonable exercise 
of w hat the court called the state 's "police 
power" to control crime. 43 Or.App. 303, 
307, 602 P.2d 1096, 1097 (1979). Wc re­
versed.

In K ess le r, we examined the historical 
roots o l  Article I, section 27. We conclud­
ed that the drafters of Oregon's constitu­
tion did not wish to limit the right to bear 
arms to a citizen militia, but rather intend­
ed that the private citizen also have the 
right to "possess certain arm s for the de­
fense of person and property." 289 Or. a t 
371, 614 P.2d a t 98.

Our analysis in K e ss le r of the meaning 
of the term "arm s" is central to the case a t 
bar and so merits a fu rther discussion. We 
reasoned that because settlers during the 
revolutionary era used many of the same 
weapons fo r both personal and military de­
fense, the term "arm s," as contemplated by 
the constitutional fram ers, was not limited 
to firearm s but included those hand-carried 
weapons commonly used for personal de­
fense. 239 Or. a t 363, 614 P.2d a t 98. 
Thus, the term  "arm s" "includes weapons 
commonly used for either purpose, even if 
a particular weapon is unlikely to be used 
as a militia weapon." 289 Or. at 369, 614 
P.2d a t 98. On the basis of this historical 
examination, we held that the possession of 
a billy club was constitutionally protected: 

"O ur historical analysis of Article I, 
section 27, indicates that the drafters 
intended ‘arm s' to include the hand-car­
ried weapons commonly used by individu­
als for personal defense. The club is an 
effective, hand-carried weapon which 
cannot logically be excluded from this 
term ."

m i: d e f e n d a n t 's  d e m u r r e r .  In  ib is  case, h o w -  

i t e r ,  a  f a c tu a l r e c o r d  w a s  d e v e lo p e d , a n d  th e  

d e f e n d a n t  a l s o  a s s ig n e d  a s c r i u r  th e  d e n ia l o f  

In s m o t io n  f o r  ju d g m e n t  o f  a c q u it ta l. T h e  fa cts  

a te  r e c o u n t e d  to  s h o w  th ru  th e re  is n o  e v id e n c e  

to  s u p p o r t  a m  r o v M b l e  c h a rg e  o f  a n  ille g a l 

in te n t  to  m e  th e  w e a p o n  o r  a n  ille g a l use  o f  ih c  
w e a p o n .
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289 Or. a t 372, 614 P.2d at 100.3
The state argues tha t a switch-blade is 

not a weapon "commonly used for personal 
defense," and ia therefore not an "arm " 
within the meaning of the Oregon Constitu­
tion. I t  insists that the switch-blade is an 
offensive weapon used primarily by crimi­
nals. In support of this argum ent we are 
referred to various authorities, especially 
the Federal Anti-Switchblade Act, 15 USC 
§§ 1241-44 (Supp. IV, 1980), which is aimed 
a t prohibiting the introduction of switch­
blade knives into interstate commerce be­
cause they 3re "almost exclusively the 
weapon of the thug and the delinquent,"
S.Rep. No. 1980, 85th Cong., 2d Sess., re­
printed in 1958 U.S.Code Cong. & Ad.News 
3435, 3437.

We note, first, that that material offers 
no more than impressionistic observations 
on the criminal use of switch-blades. More 
importantly, however, we are unpersuaded 
by this distinction which the state urges of 
"offensive” and "defensive” weapons. All 
hand-held weapons necessarily share both 
characteristics. A kitchen knife can as eas­
ily be raised in attack as in defense. The 
spring mechanism does not, instantly and 
irrevocably, convert the jackknife into an 
"offensive" weapon.* Similarly, the clasp 
feature of the common jackknife does not 
mean tha t it is incapable of aggressive and 
violent purposes. It is not the design of 
the knife but the use to which it is put tha t 
determines its "offensive" or "defensive” 
character.

There are statu tes now on the hooks that 
concern the manner in which weapons are 
carried, the intent with which they are car­
ried, the use to which they may not be put

3 . O n e  y e a r  la te r , in  Stale v. Blocker. 291 O r .  2 S5 , 

2 5 9 . 6 3 0  P .2 d  8 2 4 . 8 2 6  (1 9 3 1 ) .  w o  h e ld  th at th e  

p o s s e s s io n  o f  a  b i i ly  c lu b  o u ts id e  as w e ll as 

in s id e  th e  h o m e  is  c o n s t it u t io n a lly  p ro te c te d .

4 . A t o n e  t im e  th e  s in g le -a c t io n , s in g le -s h o t h a n d ­

g u n  w a s  c a r r ie d  b y  m a n y  m e n  f o r  d e fe n s e . D id  
th e  d e v e lo p m e n t  o f  th e  d o u b le -a c t io n  fe a tu re  o f  

th e  h a n d g u n  o r  th e  a d d it io n  o f  th e  r e v o lv in g  

c y l in d e r  w h ic h  e n a b le d  o n e  to  f ire  th e  g u n  s e v ­

e ra l t im e s  w it h o u t  p a u s in g  to  re lo a d , as a m a ile r  

o f  la w . t r a n s f o r m  th e  h a n d g u n  f r o m  a  d e fe n s iv e

and the status of a person that results in 
forbidding his possessing a weapon.

"This state has several such regula­
tory statutes, with which we are not con­
cerned in this case: ORS 166.220(1) pro­
hibiting possession of a dangerous weap­
on with intent to use such weapon unlaw­
fully against another; ORS 166.240, pro­
hibiting carrying certain weapons con­
cealed about one’s person; ORS 166.250, 
prohibiting carrying any firearm con­
cealed upon the person or within any 
vehicle without a license to do so." 
(Footnote omitted.)

S la te  v. B lo cke r, su p ra , 291 Or. at 259- 
260, 630 P.2d at 826. See, a lso, ORS 166.- 
270, which prohibits an exconvict from pos­
sessing a firearm concealable on the per­
son, which this court held not to offend 
Article I, section 27, of the Oregon Consti­
tution in S ta te  v. R ob inson , 217 Or. 612, 
619, 343 P.2d 886 (1959).

The appropriate inquiry in the case at 
bar is w hether a kind of weapon, as modi­
fied by its modem design and function, is 
o f the so rt commonly used by individuals 
for personal defense during either the revo­
lutionary and post-revolutionary era,s or in 
1859 when Oregon's constitution was 
adopted. In particular, it m ust be deter­
mined w hether the drafters would have 
intended the word "arm s” to include the 
switch-blade knife as a weapon commonly 
used by individuals for self defense. To 
answer that question we must journey 
briefly into the history of knives. We have 
resorted primarily to three books by H. 
Peterson for that history: Arms and Arm­
our in Colonial America, 1526-1783 (1956); 
American Knives (1958); Daggers and 
Fighting Knives of the Western World 
(19GS). What we have to say generally in

w e a p o n  to  a n  o ff e n s iv e  w e a p o n ?  O b v io u s ly ,  the 

g u n . b o th  b e lo r e  a n d  a fte r  s u ch  c h a n g e s , c o u ld  

be  used  f o r  e it h e r  d e fe n s e  o r  o ffe n se .

5. A r t ic le  I. s e c tio n  2 7 , o f  th e  O r e g o n  C o n s t itu ­

t io n  w a s  ta k e n  v e r b a t im  f r o m  s e c tio n s  32 and  

33 o f  th e  In d ia n a  C o n s t it u t io n  o f  1351. In d i ­

a n a 's  b il l  o f  r ig h ts  l ib e r a l ly  d r e w  u p o n  (h e  state 

c o n s t it u t io n s  o f  K e n t u c k y .  O h io .  T e n n e s s e e , a n d  

P e n n s y lv a n ia , w h ic h  w e r e  d ra fte d  b e tw e e n  1776 
a n d  1302. See Slate i*. Kessler, 2 8 9  O r .  3 59 . 365. 

0 1 4  l '.2 d  9 4 . 9 5  (1 9 8 0 ) .
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the next few paragraphs is drawn from 
those works.

The popularity o f the fighting knif has 
had an uneven history, even to today. 
During tho Roman civilization and for sev­
eral centuries thereafter, for example, the 
knife was little appreciated as a tool of 
combat, but during the Viking Period of 
the 9th and 10th centuries large knives 
(scramasax), used for general purposes as 
well as for war, were popular among the 
Northmen, Germans, Franks and Anglo- 
Saxons. It was during the Middle Ages 
that the real flowering of the fighting knife 
and dagger occurred. New shapes ap­
peared and the knife became part of the 
standard dress for all classes: from the 
knights and their men-at-arms as an ad­
junct to the sword, to the laborer and peas­
ant for protection and convenience. Dur­
ing the 16th century the dagger came to be 
used by the aristocracy, mainly in conjunc­
tion with the sword, and was used primari­
ly for combat; indeed, during the early 
part of tha t century the technique of fight­
ing with sword and dagger developed, thus 
giving rise to the modern school of knife 
fighting. Through the 16ih and 17th cen­
turies knives and daggers declined in im­
portance and were no longer an important 
part of the daily civilian costume.

In early colonial America the sword and 
dagger were the most commonly used 
edged weapons. During the American co­
lonial era every colonist had a knife. As 
long as a man was required to defend his 
life, to obtain or produce his own food or to 
fashion articles from raw materials, a knife 
was a constant necessity. Around 1C50 
one form of dagger popular in the colonies 
was the “plug bayonet," so called because 
it fit into the muzzle of a musket, it was 
used both as a dagger or as a general 
utility knife. Other knives became popular 
during the 17th and 18th centuries. The 
American frontiersman used a large knife 
to ward off danger from Indian attacks and 
to hunt anti trap; along with that lie car­
ried a smaller knife, the blade being three 
to four inches long, in his rifle bag.

In the 19th century, daggers remained 
popular, but in the west the renowned Bow­
ie knife became the weapon favored by the 
lawless and law-abiding alike. These were 
violent times, particularly from the 1820s 
through the Civil War, when a weapon 
might be needed a t a moment's notice. In 
response, "the well-equipped gentleman 
carried a pistol in his pocket and a knife 
beneath his coattails."

Of the many varieties of knives, none has 
been a more constant or enduring compan­
ion to man than the pocket knife. Speci­
mens of folding pocket knives have been 
discovered in Roman archeological sites, 
indicating that such knives were popular a t 
least from the first century A.D. They 
have been m anufactured for their utility as 
both instruments of labor and combat. 
One of the most common of the specific 
named knives is the jackknife, a word of 
uncertain origin, which was a large single- 
bladed folding knife, ranging in size from 
four to oeven inches when closed. By the 
early 1700s, when the eastern seaboard had 
become a highly settled area with large 
towns and cities and relatively good roads, 
men normally carried a folding pocket 
knife. Even when they joined the Ameri­
can army during the revolution, the knife 
they carried was the jackknife, which was 
mentioned frequently in colonial records. 
During the American Revolution at least 
two states, New Hampshire and New York, 
required their miiitiamen to carry a jack- 
knife. Even during t' .* mid-18th century, 
some of these “jackknives" were rather 
mere lethal than their name suggests, mea­
suring two feet long with the blade extend­
ed, and designed solely for fighting. G. 
Neumann, Swords and Blades of the Amer­
ican Revolution 217 (1973). Some others 
had blades over 16 inches long, extending 
well beyond the lull even when folded, and 
were designed to be used open or closed. 
"Gentlemen" and officers during this same 
era often carried canes with slender d ig ­
gers mounted inside which could be drawn 
with a quick tug and were used for person­
al defense. Neumann. Swords and Blades 
of the American Revolution s u p ra ,  a t 239.
In the early l!)th century a special form of
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dagger also developed, the pocket or fold­
ing dagger, with blades ranging in size 
from four to sixtr_-n inches; they were 
intended to be carried in the pocket or in 
special sheathes.

It is clear, then, tha t knives have played 
an important role in American life, both as 
tools and as weapons. The folding pocket- 
knife, in particular, since the early 18th 
century has been commonly carried by men 
in America and used primarily for work, 
but also for fighting.

This brings us to the switch-blade knife. 
A switch-blade is defined as a "pocketknife 
having the blade spring-operated so that 
pressure on a release catch causes it to fly 
open." W ebster's Third International Dic­
tionary 2314 (1971). If ORS 166.510(1) pro­
scribed the possession of mere pocket- 
knives, there can be no question but that 
the sta tu te  would be held to conflict direct­
ly with Article I, section 27. The only 
difference is the presence of the spring-op­
erated mechanism that opens the knife. 
We are unconvinced by the sta te 's  argu­
ment th a t the switch-blade is so "substan­
tially different from its historical ante­
cedent" (the jackknife) th a t it could not 
have been within the contemplation of tho 
constitutional drafters. They m ust have 
been aware that technological changes 
were occurring in weapomy as in tools 
generally. The format and efficiency of 
weaponry was proceeding apace. This was 
the period of development of the Gatling 
gun, breach loading rifles, metallic car­
tridges and repeating rifles. The addition 
of a spring to open the blade of a jackknife

6 . C h a r le s  D ic k e n s , in  h is  n o v e l M a r l i n  C h u / e - 

le w ii ,  p u b lis h e d  in  13-42 s h o r ilv  a fte r  h is  r e t u r n  

f r o m  A m e r ic a ,  r e f e rre d  to  a c e r ta in  S c a d d o r . 

w h o  "p ic k e d  h is  teeth  w it h  a  so rt o f  y o u n g  

b a y o n e t  th a t flcvv o u t  o f  In s  k n if e  w h e n  ho 

to u c h e d  a  s p r in g ."  T h u  su gg ests  th a t A m e r ic a  
c o u ld  h a v e  b e e n  th e  o r ig in  o f  th e  s w itc h -b la d e . 

Set  A . P o p k e s s . Hick Knives, (1 9 5 9 ) C r i m  l.  lt 

b-10.
7 . O R S  1 6 6 ,5 1 0 (1 ) w a s  a m e n d e d  in  I9 S 7  to  i n ­

c lu d e , f o r  th e  firs t  tu rn -, p io s v n p t io n  a g a in s t the  

p o sse ssio n  o l  s w it c h b la d e s . O r . l a w s  I ‘>57. c h . 

2 9 0 , 4 I .

8 - T h e  a n a ly s is  w e  h a v e  e m p lo y e d  in  State i 
Kessler a n d  Slate v, lllackir, ati>ra, at fo o tn o te s

is hardly a more astonishing innovation 
than those just mentioned.6

We stress again, as we have stressed 
before, that this decision does not mean 
individuals have an unfettered right to pos­
sess or use constitutionally protected arms 
in any way they please. The legislature 
may, if it chooses to do so, regulate posses­
sion and use. See S ta te  v. B lo cke r, supra , 
291 Or. a t 259, 630 P.2d a t 826; S ta le  v. 
Kessler, s u p ra , 2S9 Or. a t 370, 614 P.2d at 
100. This court recognizes the seriousness 
with which the legislature views the pos­
session of certain weapons, especially 
switch-blades.1 The problem here is that 
ORS 166.510(1) absolutely proscribes the 
mere possession or carrying of such arms. 
This the constitution does not permit.*

The decision of the Court of Appeals is 
affirmed.

(o f
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i  a n d  S, c o n c e r n in g  c lu b s  a n d  in  the  case  at b a r  

c o n c e r n in g  a  k n if e  m a y  n o t b e  th e  s a m e  a n a ly ­

sts th a t w o u ld  b e  a p p ro p r ia te  to  th e  a p p lic a tio n  

o f  A r t ic le  I. s e c tio n  27, o f  th e  O ie g o n  C o n s t i t u ­

t io n  to  a  w e a p o n  v u t lt  as a c a n  o f  m a c e , n ot 

h a v in g  a  p r c -iv v c n t ic th  c e n t u r y  f o r m  n r  c o u n t e r  

p a rt . It h a s  b e e n  su gg ested  th a t it is  in c o n g r u ­

o u s  to  b e lie v e  that a w o m a n  to d a y  to d e fe n d  

h e rs e lf  l i o m  a ra p is t w o u ld  h a v e  c o n s t itu t io n a l 

s a n c tio n  f o r  e a r n i n g  a  s w ik h -b la t lc  k n if e  hut 

n ot ( o r  th e  c a n  t.l m a c e  Ite ra tive  th e  la tte r w a s  

u n k n o w n  to  th e  m id  n in e te e n th  c c n t u iv .  S u i I t  

a  t .iv e  is n o t b e fo re  us  T h e  l im e  to  dea l w it h  

th at vase  is w h e n  it is  p re s e n te d .



§ 11.61.200 A l a s k a  S t a t u t e s § 11.61.200

(b) I t  is  a n  a ff irm a tiv e  de fen se  to  a  p ro secu tio n  u n d e r  (a)(1) o f th is  
sec tio n  th a t

(1) th e  d e fe n d a n t took re a so n a b le  s te p s  to  rem o v e  th e  su b s ta n c e  
from  th e  h ig h w ay ; a n d

(2 ) no  p e rso n  su ffe red  p h y sica l in ju ry  a s  a  r e s u l t  o f th e  p resen ce  o f 
th e  su b s ta n c e  on th e  h ig h w ay .

(c) O b s tru c tio n  o f  h ig h w a y s  is  a  c la s s  B m isd em ean o r. (§ 7 ch  166 
SLA  1978)

C ollateral references. -  39 Am. Jur.
2d, Highways, Streets and Bridges,
3§ 281-310.

39A C.J.S., Highways, 33 217-231.

Article 2. Weapons and Explosives.
Section Section
200. Misconduct involving weapons in the 230. Possession of burglary tools

first degree 240. Criminal possession of explosives
210. Misconduct involving weapons in the 250. Unlawful furnishing of explosives

second degree 
220. Misconduct involving weapons in the 

third degree

C ollateral references. — Validity and 
construction of gun control laws, 28 
ALR3d 845.

Sec. 11.61.200. Misconduct involving weapons in the first 
degree, (a) A  p e rso n  co m m its  th e  c rim e  o f m isconduct in v o lv in g  
w eapons in  th e  f i r s t  d e g re e  i f  th e  p e rso n

( 1) k n o w in g ly  possesses  a  f i re a rm  cap ab le  o f b e in g  concealed  on 
o n e’s p e rso n  a f te r  h a v in g  b een  co n v ic ted  of a  felony by a  co u rt o f th is  
s ta te , a  co u rt o f  ih e  U n ite d  S ta te s , o r a  co u rt o f  a n o th e r  s ta te  o r t e r r i ­
to ry ;

(2 ) k n o w in g ly  se lls  o r  t r a n s fe r s  a  f ire a rm  cap ab le  of b e in g  concealed  
on o n e’s perso n  to a  p e rso n  w ho h a s  b een  conv ic ted  o f a felony by a  co u rt 
o f th is  s ta te , a  c o u rt o f th e  U n ite d  S ta te s , o r a co u rt o f a n o th e r  s ta te  or 
te r r ito ry ;

<31 m a n u fa c tu re s , possesses, t ra n s p o r ts , se lls , o r tra n s fe rs  a 
p ro h ib ited  w eapon;

(4i kno w in g ly  s e lls  o r t r a n s fe r s  a  f ire a rm  to a n o th e r  w hose p h y sica l 
o r m e n ta l co n d itio n  is s u b s ta n t ia l ly  im p a ire d  a s  a  re su lt o f th e  in tro ­
d u c tio n  o f a n  in to x ic a tin g  liq u o r o r d ru g  in to  th a t  o th e r  p erso n 's  body;

(51 rem oves, covers, a l te r s , o r  d e s tro y s  th e  m a n u fa c tu re r ’s s e r ia l 
n u m b e r  on a  f ire a rm  w ith  in te n t  to  r e n d e r  th e  f ire a rm  u n tra c e a b le ; o r

1 2 8
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(6) possesses a firearm on which the manufacturer's serial number 
has been removed, covered, altered, or destroyed, knowing tha t  the 
serial number has been removed, covered, altered, or destroyed with 
the intent of rendering the firearm untraceable.

(b) It is an  affirmative defense to a  prosecution under (a)(1) or (2) of 
this section that

(1) the person convicted of the prior offense on which the action is 
based received a pardon for that  conviction;

(2) the underlying conviction upon which the action is based has 
been set aside under AS 12.55.085 or as a result of post-conviction 
proceedings; or

(3) a period of five years or more has elapsed between the date of the 
person’s unconditional discharge on the prior offense and the date of 
the possession, sale, or transfer of the firearm.

(c) I t  is an affirmative defense to a prosecution under (a)(3) of this 
section th a t  the manufacture, possession, transportation, sale, or 
transfer of the prohibited weapon was in accordance with registration 
under 26 U.S.C. 5801-5872 (National Firearms Act).

(d) The provisions of (a)(3) of this section do not apply to a peace 
officer acting within the scope and authority of the officer's employ­
ment.

(e) As used in this section,
(1) "prohibited weapon" means any
(A) explosive, incendiary, or noxious gas
(1) mine or device th a t  is designed, made, or adapted for the purpose, 

of inflicting serious physical injury or death;
(ii) rocket, other than  a"  emergency flare, having a propellant 

charge of more than  four ounces;
(iii) bomb;
(iv) grenade;
(B) device designed, made, or adapted to muffle the report of a 

firearm;
(C) inetal knuckles;
(D) switchblade or gravity knife;
(E) firearm that  is capable of shooting more than one shot 

automatically, without manual reloading, by a single function of the 
trigger; or

(F) rifle with a barrel length of less than 16 inches, shotgun with a 
barrel length of less than 18 inches, or firearm made from a rille or 
shotgun which, as modified, has an overall length of less than 26 
inches;

(2) "unconditional discharge" has the meaning ascribed to it in AS 
12.55.185.

(f) Misconduct involving weapons in the first degree is a class C 
felony. (S 7 ch 166 SLA 1978»
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TIm  CITY OF LAKEWOOD, i  ■ ■ ■ le lfil  
M rn ratfra  » f tire S tit*  *f O la -  

. rM «, P«tltl»«»r,
.  v. • ,

O a rire  Edward PILLOW, RatpaadaaL 
No. C -IM .

y
Supreme Court o f Colorado,

Kn Banc. -*
Oct. 10, 1972.

D efendant w as convicted in Municipal 
Court of violation o f  city ordinance mak­
ing it unlaw ful to  possess dangerous or 
deadly weapon, and  h e  appealed. T he ' Dis­
tr ic t Court, J e ffe rso n  County, C hristian  D.. 
S toner, J .t r t  versed an d  declared ordinance 
invalid, and c e r tio ra r i was g ran ted . The 
Suprem e C ourt, H odges, J., held th a t the 
ordinance w as unconstitu tionally  over­
broad, w here it  w ould prohibit gunsm iths, 
paw nbrokers and sporting  goods s to re s1 
from  carry ing  on substan tia l p art o f  their 
business, it appeared  to  prohibit individuals 
from  transporting  gv n s to and from  such 
places of business, i t  m ade it unlaw ful for 
person to possess fire a rm s in vehicle or in • 
place o f  business f o t  purpose, o f  self-de­
fense, and several o f  such activ ities were 
constitutionally p ro tec ted  and, depending 
upon circum stances, m ight be entirely  free 
of crim inal culpability .

A ffirm ed.

I, W eapons <S=>3 *
City ord inance prohibiting  possession 

of dangerous o r deadly  weapon w as uncon­
stitutionally overb road , w here it would 
prohibit gunsm iths, paw nbrokers and  sport­
ing goods stores from  carry in g  on substan­
tial part o f th e ir  business, it appeared to 
prohibit individuals from  transpo rting  guns 
to and from such places of business, i t .  , 
m ade it un law ful fo r .p e rs o n  to  possess 
firearm  in vehicle o r  in place o f business 
lo r purpose of se lf-defense, and se v o a l o f 
such activities w ere constitutionally  pro­
tected and. depending upon circum stances, 
m ight be en tirely  free  of crim inal culpabil­

ity. 1966 P enm S oppv G R L ., section 40- 
11-1; C o a st art. 2 ,1 13.

2. C a a r t l ta t lM i l .  Law  <=>#)
Governmental purpose to contro l or 

prevent certa in  activities,, which m ay  be 
tonstitntsocally-subject to stafe. o r  m unici­
pal regulation under police pow er, m ay not 
be achieved by means which sweep unhec- . 
esiarily  broad and thereby invade a re a  of 
protected freedoms.

3. C a a it lta t ta a a l Law  « = C 3 < I)
Even though governm ental purpose 

may be legitimate and substantia], th a t pu r­
pose cannot be pursued by m eans that 
broadly stifle fundamental personal liber­
ties when the end a n  be m ore narrow ly 
achieved.

Raymond C  Jol nson, Lakewood, fo r pe­
titioner.

Theodore P. Koeberle, Boulder, fo r re­
spondent.

H O D G ES. Justice.

On petition of the City o f  Lakewood, we 
granted  ce rtio rari to review  d ie district 
court's  declaration that a  Lakewood o rd i­
nance is invalid.

The respondent Pillow w as convicted in 
municipal court of a violation o f  th is  o rd i­
nance which makes it unlawful to  possess a 
dangerous o r deadly w eapon. H e  appealed 
to th e . / 's t r ic t  court which reversed  the 
conviction on :the basis o f  a find ing  that 
th e re -w as a failure o f  proof before the 
municipal court and on the fu rth e r ground 
that the ordinance was invalid. T he d is­
tric t court's declaration o f  invalid ity  was 
premised on its finding that the  subject 
m atter o f the ordinance is a m a tte r of 
statew ide concert, and is the re fo re  
prennpted  by a-state sta tu te  perta in ing  to 
the c a n y in g  of a  concealed weapon. .This 
sta te  statute is 1965 Perm .Supp., C JL S . 
196J. 40-11-1.

W e affirm  the district cou rt’s reversal 
o f the respondent's conviction but do so on 
the ground that the Lakewood ord inance is

I
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a n y  o r  l a k e w o o d  t. p il l o w
C 1U  u .  C o lo .  301 7 t«

Colo. 745

unconstitutionally overbroad. Jt is there­
fore unnecetiary to discuss the failure of 
proof issue;. moreover, this case is not a 
suitable vehicle for a consideration of the 
preemption issue. Our decision to resolve 
this case in this manner was prompted to 
some degTee by statements made by counsel 
for the City of Lakewood during oral a r­
gum ent He conceded that the ordinance 
lacked specificity in certain respects and 
that a replacing ordinance was in the proc­
ess of preparation.

The subject Lakewood ordinance is num­
bered 0-70-47, Sec. 3-9 and is set forth in 
full as follows:

" U n la w fu l to  Possess, C a rry  o r  Use 
Dangerous o r  D e a d ly  W eapons, (a) It 
shall be unlawful for any person to have 
in his possession, except within his own 
domicile, or to carry or use, a revolver 
or pistol, shotgun or rifle of any descrip­
tion, which may be used for the explo­
sion of cartridges, or any air gun, gas 
operated gun or spring gun. or any bow 
made for the purpose of throwing or 
projecting missiles of any kind by any 
means whatsoever; provided that noth­
ing in this section shall prevent use of 
any such instruments in shooting galler­
ies or ranges under circumstances when 
such instruments can be fired, dis­
charged or operated in such m anner as 
not lo endanger persons or property and 
also in such manner as to prevent the 
projectile from traversing any grounds 
or space outsit'* the limits of such gal­
lery or range; and provided further, 
that nothing herein contained shall be 
construed to pre* ent the carrying of any 
type of gun, when unloaded, or any bow. 
to or from any range, gallery or hunting 
areas, (b) Nothing in this section shall 
prevent the possession or use of any of 
said instruments by persons duly licensed 
for such purpose by the City of Lake­
wood. (c) Nothing in this section shall 
prevent the use of or possession of any 
said instrument by law enforcement per­
sonnel."

>ot * I*—

[1] An analysis of the foregoing ordi­
nance reveals that it is so general in its 
scope that it includes within its prohibi­
tions the right to carry on certain business­
es and to engage in certain activities which 
cannot under the police powers be reasona­
bly classified as unlawful and thus, subject 
to criminal sanctions. As an example, we 
note that this ordinance would prohibit 
gunsmiths, pawnbrokers and sporting goods 
stores from carrying on a substantial part 
of their business. Also, the ordinance ap­
pears to prohibit individuals from trans­
porting guns to and from such places of 
business. Furthermore, it makes it unlaw­
ful for a person to possess a firearm in a 
vehicle or in a place of business for the 
purpose of self-defense. Several of these 
activiries are constitutionally protected. 
Colo.Const. art. II, § 13. Depending upon 
the circumstances, all of these activities 
and others may be entirely free of any 
criminal culpability yet the ordinance in 
question effectively includes them within 
its prohibitions and is therefore invalid. 
Shunlesw onh v. Birmingham, 382 U.S. 87. 
86 S.Ct. 211, 15 L E d Jd  176 (1965); W in­
ters v. New York. 333 U.S. 507, 68 S.Ct. 
665, 92 L E d. 840 (1948); People of the 
City of Detroit v. Sanchei. 18 Mieh.App. 
399, 171 N .W Jd  452 (1969),

(2 ,3) A governmental purpose to con­
trol or prevent certain activities, which 
may be constitutionally subject to state or 
municipal regulation under the police pow­
er. may not be achieved by means which 
sweep unnecessarily broadly and thereby 
invade the area of protected freedoms. 
Zwicklcr v. Koota. 3S9 U.S. 241. S3 S.Ct. 
391. 19 LEtL2d 444 (1967); Apthekcr v. 
Secretary of State. 378 U.S. 500, S4 S.Ct. 
1659. 12 L E d Jd  992 (1963); NAACP v. 
Alabama. 377 U.S. 288, 84 S.Ct. 1302, 12 
L E d 2d 325 (1964). Even though the gov­
ernmental purpose may be legitimate and 
substantial, that purpose cannot be pursued 
by means that broadly stifle fundamental 
personal liberties when the end can be 
more narrowly achieved. Aptheker v. Sec-


