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Representative Kay Brown 
Page 2
March 28, 1989

islature now possesses full legislative power to achieve 
this result

While the amendment as rewritten articulates a uniform pub­
lic policy, the application of the amendment to the legisla­
ture proceeds from different premises than its application 
to the executive.

The application of the amendment equally to the legislature 
and the executive may weaken this distinction.

If I may be of further assistance, please advise.

RABrgc
WKG8/081

Enclosure
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IN THE HOUSE
CS FOR HOUSE JOINT RESOLUTION NO. 1 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTFENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the Constitu­

tion of the State of Alaska relating to 

open meetings.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, is amended 

by adding a n^w section to read:

SECTION 24. MEETINGS OPEN. Unless the legislature or a commit­

tee of the legislature or a governing or an administrative body of the

state or of a municipality is meeting in executive session to consider

matters authorized by law, the discussions and debates of each house 

of the legislature and its committees and of each governing and 

administrative body of the state and a municipality shall be open to 

the public. The legislature may implement this section.

* Sec. 2. INTENT. (a) The purpose of the amendmt.it to art. I, Consti­

tution of the State of Alaska, proposed in sec. 1 of this resolution is to
I.

20li make openness in government the rule and secrecy the exception.

2111 (b) This amendment provides a basis for judicial enforcement of the

?2! existing open meetings law (AS 44.62.310 - 44.62.312) or an amendment to it 

against a member of the legislature to the extent that the provisions are 

consistent with the amendment proposed in sec. 1 of this resolution, not­

withstanding art. II, secs. 6 and ’2, Constitution of the State of Alaska.

(c) The amendment also establishes a policy*to govern the meetings of 

governing and administrative bodies of the executive branch of state 

government and of municipal government.

(d) In the preparation of its neurral summary under AS 15.58.-
-1- CSHJR 1< )

16

17 "
j:ii

18

19

23

24

25

26

27

28 

29



I
WORK DRAFT WORK DRAFT WORK DRAFT

1

2

3

4

5

6

7

8 

9

10

11

12

,3!
14!

15

16 |

17 i

18 

, . !  

20 

21 

22

23

24

25

26 

>7 

0

020(6)(C), the Legislative Affairs Agency shall consider the statement of 
legislative intent contained in (a) - (c) of this section.

Sec. 3. The amendment proposed by this resolution shall be placed 

before the voters of the state at the next general election in conformity 

with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec­
tion laws of the state.

CSHJR 1(  ) - 2 -
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CS HJR I ( S t a t e  A f f a ir s )  proposes to amend the S t a l e  
C o n stitu tio n  by:

• mandating legislative adherence to the Coen fleet ires Act.

• providing for court enforcement *r\ the instance cf a '."•’at’c.n,

• *eauinng that the discussion? ana debates of the lee’s latere
3 committee of tne legislature oe ooen unless the nouse or -»> 
.eqisiature or a committee 15 meeting in execunv*- session to 
consider matters authorized by law: ’

» rcr,irk in g  2 quorum of a house of the legislature or 3 committee 
of toe legislature from engaging m private formal or informal 
discussions that lead to promises, agreements, or votes on legisla­
tion under its jurisdiction,

• 0; ©Vienna that a court may imt Prescribe ruies or orcceoures tor 
the conduct of legislative business, or invalidate legislation 
because of an open meetings violation;

• f.rov’cmg for 3 civil fine for a wilful violation; and

• exempting from tne ooen meetings reouirernent subcommittees 
of a committee of the legislature

CS HJR I (S.A.) includes intent language making it clear that this amendment 
is not intended to prevent tne free flow of ideas among legislators or their 
participation m puolic forums, community events, site visitations, or social 
events, it intends to make openness in government tne rule ana secrecy tne 
exception, ana ensures that tne public is not excluded during tne substantive 
Generative and decision-making stages of the budgetary and lawmaking 
process.



6-0605Aa
Bradley

A M E N D M E N T -H I

' I t -  HB 1 4 0

Page 1, line 6:

Delete "relating to violations of"

Insert "implementing"

OFFERED IN  THE HOUSE BY BROWN

Page 1, lines 8 - 9 :

Delete "and amending Alaska Rule of Civil Procedure 82 and Alaska Rule 

of Appellate Procedure 508;"

Page 1, lines 19 - 25:

Delete all material.

Page 1, line 26:

Delete "Sec. 24.40.070"

Insert "Sec. 24.40.060"

Page 2, line 7:

Delete "Sec. 24.40.080" 

Insert "Sec. 24.40.070"

Page 2, line 11:

Delete "Sec. 24.40.090"

-1- 2/27/89
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Insert "Sec. 24.40.080"

Page 2, lines 16 - 19:

Delete all material.

Insert a new bill section to read:

"* Sec. 2. AS 44.62.310 is amended by adding a new subsection to read: 

(g) This section does r.ot apply to subcommittees of the legisla 

ture."

- 2 - 2/27/89
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TO: CSHJR 1(State Affairs)

A M E N D M E N T

OFFERED IN THE HOUSE

Page 1, lines 24 - 25:

Delete all material.

Reletter the following subsection accordingly.

BY BROWN

-1- 2/27/89
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Prepared by Rep. Kay Brown 
March 14.1989

PROPOSED AMENDMENTS TO HJR 1. HB 1 4 0 .  and UNIFORM RULE 23

INTRODUCTION: THE NEED FOR AN AMENDMENT TO THE
CONSTITUTION

• Openness is fundam ental to good governm ent.

• In the League of Women V oters lawsuit over the closed budget  
discussions in caucus meetings during the 1 9 8 6  session: the crucial issue 
concerned the right of the press and public to know and understand  
the deliberations of their  e lected  re p re se n ta tiv e s .  Defense lawyers 
for the legislature did not contest the charges that the legislature held 
se cre t  budget m eetings or that th ese  m eetings violated the  
le g is la tu re ’s Uniform Rule 2 2 .

• The SUPERIOR COURT found an implied right of access to proceed­
ings of the legislature under the Constitution, and appeared to hold that 
discussion and binding decisions on su bstantive  legislation cannot  
be made in a private  caucus.

• The SUPREME COURT ruled that it had no jurisdiction in the open
m eetings dispute and accordingly could not force the legislature to comply 
with the Open Meetings Act.

• One legislator characterized the Suprem e Court ruling as giving 
legislators  a “blank check" in view of the Court's finding that the 
le g is la tu re ’s conduct w as above the law that requires other slate and 
local officials to conduct public business openly.

• The only way to rem ed y this deficiency is a constitutional amendment 
that would m andate legislative ad h eren ce  to the Open Meetings Act and



• • ■

provide for judicial en forcem en t in the instance of a violation. It pro­
vides the legal framework to protect the public's right to openness in the 

legislative process.

ISSUES THAT HAVE ARISEN DURING CONSIDERATION OF H1R 1:

1. Subcom m ittees

• Does "committee" imply subcommittee as well? (Under the 
current statute, subcommittee meetings must be open and noticed.) 
Is a quorum just two people, in the case of a three-person 
subcommittee?

• There is a need for flexibility by subcommittees appointed to 
work on legislation. The need for quick resolution of concerns 
on bills in order to speed action by the full committee requires 
the flexibility to meet and talk informally, at times, without 
the notice requirement.

• Budget subcommittees seem to be the area of most concern. The 
budget process must be open; decisions made in Juneau are of vital 
interest to all Alaskans as the state comes to terms with declining 
revenues.

• The appropriate place to address subcommittees is in the Uniform 
Rules. The current Rule 23 applies to notice requirements
of standing, special and joint committees.

Proposed amendment to the Open Meetings statute would exempt 
all legislative subcommittees except budget subcommittees, and 
would not affect the existing law regarding subcommittees of all 
other public bodies.

Proposed amendment to Uniform Rules would require budget sub­
committees to meet openly, give notice.



2. Legislative  im m unity

• A legislator, if sued, might be required to leave Juneau during a 
legislative session to appear in court.

• Proposed amendment would strengthen the existing immunity in 
Article 2. Section 6 of the Constitution and make it clear that the 
open meetings provision does not invalidate legislative immunity 
during a session.

3. Frivolous or malicious law suits

• Only one lawsuit has been brought over closed legislative 
meetings since statehood, and it wasn't frivolous (League of 
Women Voters: closed budget meetings in 1986).

• This section is unnecessary and will discourage the public from 
bringing legitimate complaints.

• Proposed amendment deletes this provision.
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Prepared by Rep. Kay Brown 
March 14.1989

PROPOSED AMENDMENTS TO HJR 1, HB 1 4 0  AND UNIFORM RULE 23

AMENDMENTS TO HIR h

e silent on su bcom m ittees of a com m ittee  of the legislature ;

(Page 1. Lines 24-25: delete all material)

• would defer judicial proceedings against a legislator  
for an open m eetings violation until ten  days after  th at  
session adjourns.

(Page 1, after line 25: insert a new subsection (d))

AMENDMENTS TO HB 14 0 :

• would delete  the section re la tin g  to  frivolous or malicious 
com plaints, and the assessm en t of a tto rn e y  fees  and costs  
and a civil fine of $ 1 0 0 0  on the  plaintiff;

(Page 1, lines 19-25: delete all material)

• would am end the Open M eetings S tatu te , AS 4 4 .6 2 .3 1 0 ,
to exem p t subcom m ittees of the legislatu re  excep t budget  
su bcom m ittees from  the open m eetings req u irem en t;

(Page 2, after line 15: insert a new bill section: Sec. 2.(d)(6))

• would change bill t itle  to re fle c t  f irs t  am endm ent above, 
and ren u m b er the bill sections.



AMENDMENT TO UNIFORM RULE 2 3 :

• draft legislation th at would cre a te  a new Rule 2 3 A  that  
does not affect the existing Rule 2 3 a  regarding standing, 
special and joint com m ittees.

this new rule would req u ire  budget subcom m ittees of the  
finance com m ittees of the legislature  to post w ritten  
notice and give 2 4 -h o u r  notice of scheduled m eetings to 
the chief clerk or s e c re ta ry ;  and would require  budget  
subcom m ittees to provide w ritte n  notice to the chief clerk  
or s e c r e ta r y  of a delay, cancellation, or change in a sch ed­
uled meeting.

provides for an im m ediate effectiv e  date.
(Section 1 amends Uniform Rules by adding a new rule, Rule 
2 3 A BUDGET SUBCOMMITTEES; Section 2 adds effective date)



6-0050Ea
Bradley

TO: CSHJR 1(State Affairs)

A M E N D M E N T
OFFERED IN THE HOUSE

Page 1, lines 24 - 25:

Delete all material.

Reletter the following subsection accordingly.

BY BROWN

-1- 2/27/89
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TO: CSHJR 1(State Affairs)

A M E N D M E N T

OFFERED IN THE HOUSF BY BROWN

Page 1, after line 25:

Insert a new subsection to read:

"(d) A judicial proceeding brought during a session of the 

legislature against a member of the legislature for a violation of 

this section shall be deferred until ten days after the adjournment of 

that session ^f the legislature."

Reletter the following subsection accordingly.

- 1 - 3/1/39
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A M E N D M E N T

6-0605Ac ̂
Bradley

OFFERED IN THE HOUSE 
TO: HB H O

BY BROWN

Page 1, line 6:

Delete "relating to violations of"

Insert "implementing"

Page 2, after line 15:

Insert a new bill section to read:

"* Sec. 2. AS 44.62.310(d) is amended to read:

(d) This section does not apply to

(1) judicial or quasi-judicial bodies when holding a meet­

ing solelv to make a decision in an adjudicatory proceeding;
(2) juries;

(3) parole or pardon boards;

(4) meetings of a hospital medical staff; TORI

(5) meetings of the governing body or any committee of a

hospital when holding a meeting solelv to act upon matters of profes­

sional qualifications, privileges or discipline; or

(6) subcommittees of the legislature except for the budget 

subcommittees of the finance committees."

Renumber following bill sections accordingly.

-1- 3/10/89
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IN THE HOUSE BY BROWN
HOUSE CONCURRENT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the Uniform 

Rules of the Alaska State Legislature 

relating to budget subcommittees; and 

providing for an effective date.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 . The Uniform Rules of the Alaska State Legislature are

amended by adding a new rule to read:
RULE 23A. BUDGET SUBCOMMITTEES. Written notice of the time,

place, and subject matter of a meeting of a subcommittee of a finance 

committee charged with working on the state budget shall be posted and 

provided by the person who chairs the subcommittee to the chief clerk

or secretary at least 24 hours before the meeting. A scheduled meet­

ing of a budget subcommittee of a finance committee may be delayed or 

cancelled, or a change in the place or subject matter may be made at 

any time. Written notice of a delay, cancellation, or change shall be 

posted and provided to the chief clerk or secretary. If possible, 

notice of a meeting, delay, cancellation, or change shall be announced 

by the chief clerk or secretary and published as a notice in the

journal of the house.

* Sec. 2. The amendment proposed by this resolution takes effect imme-
rli Tf-ol IfW A MB U v *  J f
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Bradley

OFFERED IN THE HOUSE BY BROWN

TO: HB H O

Page 1f lines 8 - 9:

Delete "and amending Alaska Rule of Civil Procedure 82 and Alaska Rule

of Appellate Procedure 508;"

Page 1, lines 19 - 25:

Delete all material.

Page 1, line 26:

Delete "Sec. 24.40.070"

Insert "Sec. 24.40.060"

Page 2, line 7:

Delete "Sec. 24.40.080"

Insert "Sec. 24.40.070"

Page 2, line 11:

Delete "Sec. 24.40.090"

Insert "Sec. 24.40.080"

Page 2, lines 16 - 19:

Delete all material.

A M E N D M E N T

-1- 3/1/89
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Renumber following bill section accordingly.

-2- 3/1/89
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6-0050J 
Bradley 
4/6/89

Original sponsors: Brown, Ellis,
Boucher, et al.

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 1 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the Constitu­

tion of the State of Alaska requiring 

that the meetings of each house of the 

legislature and its committees be open 

to the public unless meeting in execu­

tive session to consider matters author­

ized by law.

2 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
3

4

5

6
7

8 
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0 
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2

3

4

5
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* Section 1. Article I, Constitution of the State of Alaska, is amended 

by adding a new section to read:

SECTION 24. MEETINGS OPEN. The meetings of each house of the

legislature and its committees shall be open to the public unless

meeting in executive session to consider matters authorized by law. 

The legislature may implement this section.

* Sec. 2. The amendment proposed by this resolution shall be placed 

before the voters of the state at the next general election in conformity

with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec­

tion laws of the state.

- 1 -  CSHJR H J u d )
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Original sponsors: Brown, Ellis,
Boucher, et al. R E X C '

1 ^ 9

6-0050H
Bradley
3/30/89

IN THE HOUSE BY THE JUDICIARY COMMITTEE

1 CS FOR HOUSE JOINT RESOLUTION NO. 1 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGIST ATURE - FIRST SESSION

Proposing an amendment to the Constitu­

tion of the State of Alaska relating to 

open meetings.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, Constitution of the State of Alaska, is amended 

by adding a new section to read:

SECTION 24. MEETINGS OPEN. Unless the legislature or a commit­

tee of the legislature or a governing or an administrative body of the

state or of a municipality is meeting in executive session to consider

matters authorized by law, the meetings of each house of the legisla-
'

ture and its committees and of each governing and administrative body 

of the state and a municipality shall be open to the public. The 

legislature may implement this section.

* Sec. 2. INTENT. (a) The purpose of the amendment to art. I, Consti-

tution of the State of Alaska, proposed in sec. 1 of this resolution is to

make openness in government the rule and secrecy the exception.

(b) This amendment provides a basis for judicial enforcement of the 

‘ existing open meetings law (AS 44.62.310 - 44.62 .312) or an amendment to it

against a member of the legislature to the extent that the provisions are 

consistent with the amendment proposed in sec. 1 of this resolution, not­

withstanding art. II, secs. 6 and 12, Constitution of the State of Alaska.

(c) The amendment also establishes a policy to govern the meetings of 

governing and administrative bodies of the executive branch of state gov­

ernment and of municipal government.

(d) In the preparation of its neutral summary under

-1- CSHJR 1(Jud)
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AS 15.58.020(6)(C), the Legislative Affairs Agency shall consider the 

statement of legislative intent contained in (a) - (c) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed 

before the voters of the state at the next gc.ieral election in conformity 

with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec­

tion laws of the state.

CSHJR K J u d ) - 2 -



C o m m i t t e e  f o r  a n  O pf.n  L i-i g i s l a t u r f ;

c/o League ol Women Voters of Alaska. 3605 Arc'. :  Blvd . Suile 797, Anchorage. Ak 99513

Seri. Tim Kelly
Seriate President
Rep. Sam Cotten
Speaker of the House
(Members, 16th Alaska Legislature
Box V
Juneau, AK 93811

Dear Sen. Kelly, Rep. Cotten, Legislators:

As you know, the Committee for an Open Legislature has been 
aggressively pursuing an amendment to the state constitution 
that would require all substantive business of the 
legislature to be conducted publicly. The Committee, which 
includes the Alaska Public Interest Research Group; the 
League of Women Voters of Alaska; the Alaska Press Club and 
the Anchorage Daily News is far more broadly representative 
than some have asserted. Not only do we want to correct c\ ny 
false impressions you may have about the participants in 
this effort, but we also want to clarify our escalating 
problems with H.JR 1 and 3JR 1.

As we expressed during our testimony to the House and Senate 
State Affairs committees, we have extreme reservations about 
anything that does not make a good faith attempt to embrace 
the substantive activities of sub-committees and, if somehow 
possible, of "ad hoc" groups of influential leaders (such as 
the leadership of either body).

We are also extremely concerned at the move to eliminate the 
public interest provisions for attorneys’ fees contained in 
the companion legislation. And finally, we believe that the 
most meaningful enforcement mechanism is to maintain the 
option of judicial voidability. Otherwise, the public, even 
when found to have been truly wronged by a violation, will 
have no recourse to undo the damage. We believe that the 
court is the appropriate place to determine whether or not 
voiding the relevant action is the proper remedy.

M a r c h  1 3 ,  1 3 8 9



We have taken no position on the feature of ensuring 
government represent at ion for legislators. However, the 
notion that legislators should be financially shielded from 
costs of representation while at the same time taking away 
the public interest provisions for attorneys’ fees in 
meritorious public interest suits is unacceptable. Further, 
it tips the balance unfairly against the citizens whose 
rights these measures are designed to protect. The idea that 
lawsuit upon lawsuit will be filed is just not supported by 
the historical facts. Few lawsuits have been filed against 
any governing bodies since the Open Meetings Act was adopted 
and further, there is already provision for the dismissal of 
frivolous suits.

We are generally sympathetic to your concerns about how the 
amendment would apply to sub-committees (especially those 
with four or fewer members where two members meeting 
randomly would constitute a quorum). But first and oremost 
we are defending the public’s right of access. We maintain 
that it is appropriate to explicitly provide, within the 
resolution, for meaningful one-on-one discussions while 
still clearly including sub-committees otherwise. Remember, 
we are not seeking major changes in notice requirements. We 
are only expecting that the meetings be adequately noticed 
locally (within the capitol) and that they be open +o anyone 
who wants to attend. That seems neither onerous n*. r 
unreasonable.

It is important to 'remember a fundamental point. Until the 
question was raised through the League of Women Voters of 
Alaska/Anchorage Daily News lawsuit, there was universal 
assumption by the public that the current Open Meetings 
statute applied fully to the legislature. The fact that the 
law proved not to be enforceable against the legislature 
does not change the long-standing public perception that you 
should be conducting the public’s business in public. The 
public expects you to be providing a constitutional 
equivalent of the statute that will eliminate the problem of 
its non-justiciability. We do not expect you to be offering 
anything less.



The resolutions in their current form are a far cry from the 
clear treatment found in the statute. Tney appear to 
provide constitutional protection for the abuses which have 
lead to the visibility of this issue. The Committee will 
continue its efforts to achieve a meaningful amendment and 
to respond to the separate actions of the legislature. 
However, we view legislative “progress" at this point as 
negative, not positive. Current language retreats 
substantially from the strong and positive effort undertaken 
by Rep. Kay Brown and Sen. Arliss Sturgulewski during the 
1383 session.

We sincerely hope that HJR 1 and 3JR 1 can be revamped to 
include the important provisions cited above. To that end 
and to the principle of keeping "the public’s business 
public," we pledge to work cooperatively with you.

Sincerely,

Jeff Bohman, Exec. Director Carol Murkowski Sturgulewski
Alaska Public Interest Pres., Alaska Press Club

Cheryl D. Anderson 
League of Women Voters 
of Alaska

Rosemary Shinohara 
Anchorage Daily News

JUaA
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HOUSE COMMITTEE REPORT
(5)
Date Referred: January 9, 1989 
Date of Committee Action:

The STATE AFFAIRS Committee recommends that:

FURTHER REFERRALS: JUDICIAR)

(@)
H 3 A 3

HOUSE JOINT RESOLUTION NO. 3 [AUTHORIZE CONST. AMEND'T BY INITIATIVE] 
Proposing amendments to the Constitution of the State of Alaska authorizing 
use of the initiative to amend the Constitution of the State of Alaska.

[ ] be replaced with
[ ] the same title
[ j a new title

[ ] have attached amendment(s)

c> 0  [A  3
C 3
[ 3
[ 3

do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the

ADOPTS:

Committee

letter of intent

ATTACHES NEW FISCAL NOTE(s):
[^] fiscal impact E (£c-KrivSy 
[ ] zero fiscal note 
[ ] zero with analysis

SIGNING DO PASS:
f  _

C  : ____ ib k llik M
, / ? \  \  7

APPROVES PREVIOUS:
[ ] fiscal note(s) published:

[ ] zero fiscal notes(s) published:

SIGNING OTHER THAN DO PASS:
(Do Not Pass, No Recommendation, Amend)

fOenQTcl

Chairman's signature



H o u s e  C o m m it t e e  o n  S t a t e  A f f a ir s

RECAP OF 
HJR3

Authorize Const. Amend't bv Initiative

Received January 9, 1989 
by Rep. Martin

Heard April 27, 1989 
Heard April 10, 1990

Passed Out of Committee Apri1 10 ,1990  
4  Do Pass
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NUN AKA  VALLEY 
ELM EN D O R F  A.F.B. 
C R EEK S ID E
EA ST A N C H O R A G E

ELECTIVE DISTRICT 13 
MOUNTAIN VIEW  
R U SS IA N  JACK  SP R IN G S

MEMORANDUM

Alaska H ouse of Representatives

REP. TER R Y  MARTIN

April 12, 1989

STATE C APITOL BU ILDING
JUNEAU. A K  99811 
PHONE 465-3783

DURING S E SS IO N  
P. O. BOX V

HOME
3960 R EKA  DRIVE B6 
ANCHORAGE. AK 99508  
PHONE 333-6990

From:

To: H.A."Red" Boucher, Chairman 
House State Affairs Committee
Rep. Terry Martin

Subject: HJR 3 - Allowing initiated changes in constitution

Thank you for scheduling HJR 3 for a hearing. I think the 
members of your committee will find it an interesting and 
informative discussion. Attached you will find the following 
back-up information:

Sponsor statement
Fiscal note from division of elections
A list of the 17 states that currently allow 
amendment of their constitutions through initiative
A quote from Thomas Jefferson regarding the need for 
constitutions to be able to change with changing 
times.
A portion of a study of direct legislation done for 
the California Roundtable in the early 1980s
A list of all amendments proposed to the Alaska 
constitution between stated ->od and the general 
election of 1982
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SPONSOR STATEMENT
HJR 3 - Proposing amendments to the constitution

of the State of Alaska authorizing the use 
the initiative to amend the Constitution of 
the State of Alaska.

This resolution would place before the voters of the 
state an amendment to the state constitution that would have 
the effect of allowing the consti:ution to be amended by 
direct popular initiative.

Currently, amendments to the constitution can be proposed 
only by approval of two-thirds vote of each house of the 
legislature, and then approved by affirmative vote of the 
majority of the voters in the next general election following 
passage of the measure by the legislature.

HJR 3 would still require approval of all proposed 
constitutional amendments by a majority of the voters, but 
would allow amendments to be proposed in the same way that a 
statute may be initiated. Sponsors of an initiative would be 
required to obtain a number of signatures on their petition 
equal to 10% of the number of voters who had voted in the 
preceding gubernatorial election. They would have one year to 
gather signatures and file the petition. The signators would 
have to be verified to be qualified voters from at least 
two-thirds of the election districts of the state. And the 
legislature would retain the ability to supercede an 
initiative by passing substantially the same proposed change.

This is a fair step forward in placing faith in the 
genius of the people and in their ability to correct and 
update their constitution as experience and maturity of our 
society dictates.

Article I, Section 2 of the constitution states, "All 
political power is inherent in the people. All government 
originates with the people, is founded upon their will only, 
and is instituted solely for the good of the people as a 
whole." Furthermore, in Article 1, Section 6, we find, "The 
right of the people peaceably to assemble, and to petition the 
government shall never be abridged." Yet, in other sections 
of the constitution - such as those delegating powers to the 
three branches of government - we see that the foundations of 
power of the people have been seriously eroded, and their 
abilities to regain these rights are prohibited.
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CONTINUATION of FISCAL NOTE ANALYSIS 
For Bill/Resolution No. HJR 3

counting purposes. However, these costs are based on the 
assumption that all candidates and issues will fit on three 
ballot cards, which is the norm. It should be noted, 
however that should the inclusion of this issue require a 
4th ballot to be printed, the cost increase would have to be 
calculated at 16 cents per ballot x approximately 320,000 
voters. The total cost of printing the additional ballot 
card would be $51.2.
Under these circumstances the fiscal note would be:

53.4
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Tabic 1.3

C O N S T IT U T IO N A L  A M E N D M E N T  P R O C E D U R E :  BY IN IT IA T IV E

Constitutional Provisions

Stait
Num ber o/  signatures required 

on initiative petition
Distribution o f  

signatures
Referendum

vote

A r lto n a .................. I J r i o f toial voles cast for i l l  candidates for governor al 
list election

None specified. M a jo rity  vote on  am end­
ment.

A r k a n s a s ............... IOr i o f voters for governor at last election. M ust include 5W» o f vot­
ers for governor in each 
o f 1) counties.

M a jo rity  vote on  am end­
ment.

C a lifo rn ia ............... 8r < o f total voters for all candidates for governor at Iasi 
election.

None specified. M ajority  vote on  am end­
ment.

C o lo r a d o ............... } "•  of total legal votes for all candidates for secretary o f 
state at last general election.

None specified. M a jo t iiy  vole on  am end­
ment.

F lo r id a .................. 8*« o f total votes east in the slate in ihe last election for 
presidential electors.

8?« o f total votes cast in 
each o f 1/2 o f  the con ­
gressional districts.

M a jo rity  vote on  am end­
ment.

M i n o l t a ) ............... 8*ti o f total votes cast for candidates for governor at last 
eleciion.

None specified. M ajority  voting in elec­
tion or 3/5 voting on 
amendment.

M a sia eh u K lts<b )___ 3r » o f total voles cast for governor at preceding biennial 
state election (not less than 23,000 qualified voters).

N o  more than 1/4 from 
any one county.

M a jo rity  vote on  am end­
ment which must be 30V» 
« f  total ballots cast at
election.

M ich igan  ............... I0 r » o f total voters for all candidates al last gubernatorial 
election.

None specified. M ajority  vote on  am end­
ment.

M is s o u r i ................. 8r < o f  legal voters for all candidates for governor at last 
election.

The 8 r « must be in each 
o f 2/3 o f the congres­
siona l districts in the 
state.

M ajo rity  vote on  am end­
ment.

M o n ta n a ................. IOr i  of qualified electors, the number o f  qualified electors 
to be determined by num ber o f  votes cast for governor in 
preceding general election.

The I0*r# to include at 
least 1 0 's  o f  qualified 
electors in each o f 2/3 
o f ih e  legislative districts.

M a jority  vote on  am end­
ment.

Nebraska ............... I0 r * of total votes for governor at last election. The K K s  must include 
5r » in each o f 2/5 of 
the counties.

M a jo rity  vote on  am end­
ment which must be at 
least J j r»  o f  total vote at 
the election.

N e v a d a .................. I0 r « o f voters w ho voted In entire state in last general
election.

I0 r « o f total voters who 
voted in each o f 75r » 
o f the counties.

M a jo rity  vote on  am end­
ment in two consecutive 
general elections.

North  D a k o t a ........ 4»» o f population o f  the stale. None specified. M ajo rity  vote o n  am end­
ment.

O h i o ..................... I0 r « o f total number of electors w ho voted for governor m 
last election

At least 5r s o f  qualified 
electors in each o f 1/2 
o f  counties in the state.

M a jo rity  vote on  am end­
ment.

O k la h o m a ............. I J r » o f legal voters for state office receiving highest num ­
ber o f  voters at last general state election.

None specified. M a jo rity  vote on  am end­
ment.

O re g o n .................. 8r > o f total votes for all candidates for governor at last 
election at which governor was elected for four-year term.

None specified. M a jo n ty  vote on  am end­
ment.

sou th  D a k o t a ........ I0 r » o f total votes for governor in last election. None specified. M ajority  vote on  am end­
ment.

la) O n ly  Article 
petition.

(b) Before being

IV .  The legislature. may be amended by initiative 

submitted to the electorate for ratification, initiative

measure* mutt be approved at two sessions o f a successively elected 
legislature by not less than one-founh  of all members elected, sitting m 
joint session.

18 The Book of the States 1988-89
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Source: The Initiative and Referendum: A Study and Evaluation of Direct Legislation
Presented as a working paper to the California Roundtable 
November, 1981 by Dr. Alfred Balitzer

C H A P T E R  H

TH E T H E O R Y  O r  D IR E C T  LEGISLATIO N  REVIEWED AND C R ITIQ U ED

With th e  increasing use o f  d ire c t  leg islation  in both s ta tu tory  and co n st itu ­

tional m a t te r s ,  it  is well to  exam ine th e  theory behind such leg is la tion —the 

underlying assumptions of th e  ad vo cates  o f  th e  in it ia t iv e  and referendum .

A short review  o f  the  philosophy of governm ental " re fo rm " will assis t  in 

comprehending o f  th e  im pulse behind d ire c t  leg islation . Our system  o f  governm ent, 

i t  is said, is unresponsive to th e  needs o f  the  people. The d istance  betw een e le c te d  

rep resen ta tiv es  and e ie c to r s  is too g re a t .  M oreover, betw een th e  voters  and the 

re p re se n ta t iv e s  are  many intervening s tru c tu re s—including corporations, po litica l  

p arties ,  and p o li t ica l  m ach in es—th a t  a c t  as "sp ec ia l  in terests "  and unduly influence 

th e  governors to  the d e tr im e n t  o f the governed. Too o ften , specia l in terests  

co n s t i tu te  w ell-organized  and w ell-f inan ced  e l i te s  whose agents  a re  able  to corrupt 

leg is la to rs .  T h e  laws m ade by corrupt public o f f ic ia ls  lack leg it im acy  in th e  eyes of 

the people, so th a t  the people b eco m e a lienated  from  their  governm ent.

The in it ia t iv e  and referen d u m , on the o ther  hand, close  the gap betw een the 

people and th e ir  gov ernm en t,  c ircu m v en t the power of special in te re sts ,  encourage 

re p re se n ta t iv e s  to be honest and a t te n t iv e  (b ecau se  the th re a t  of the  in it ia t iv e  

process is alw ays p resent) ,  and provide the u lt im a te  degree of d e m o cra t ic  le g it i ­

m acy for laws and p o li t ica l  decisions. Governor Hiram Johnson of C aliforn ia ,  in the 

midst o f  the b a t t le  over  adoption of the in it ia t iv e  and referendum  in his s t a te ,  

expressed the P rogressive  position, saying: "T h e re  are  two kinds of governm ent, 

governm ent in s e c r e t ,  th e  spring of which no man knows, and governm ent in the 

open—governm ent that tak es  into co n fid en ce  all the people of all the s t a te  all the 

t im e ."

It would be grossly in a cc u ra te  to assume that the Progressive cham pions of
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direct legislation were only rea ctin g  to the power of money in p o litics .  It is true 

that their ire was raised in part  by th eir  perception  of sp ec ia l- in terest  money and its 

ill e f f e c t s  on the p olitica l system ; underlying this perception, how ever, was th e ir  

peculiar view of the relationship betw een d em ocracy  and egalitarianism . They drew 

their  p olitica l philsophy of p artic ip ato ry  and egalitarian  d em ocracy  from many 

sources, including e lem en ts  o f the A m erican  religious tradition, exp erim en ts  with 

utopian com m unities, th e  popular utopian li te ra tu re ,  the works of the F re n ch  

philosopher Je a n  Ja cq u e s  Rosseau  and the G erm an Karl Marx, the budding industrial 

labor m ovements, and th e  ideas of A m erica 's  sm all but a r t icu la te  S o c ia l is t  P a r ty .  

Indeed, the  Progressives believed  th a t  th e ir  politica l philosophy rep resen ted  a 

furthering of the A m erican  p o li t ica l  tradition  which was, from its inception, devoted 

to  the equal rights of all men.

In fa c t ,  the Progressive b e l ie f  in the equality  of all men led to th e ir  in sisten ce  

on d irec t  dem ocracy and to th e ir  im plic it  distrust of representative  g overnm en t. 

Their views, expressed early  in the tw en tie th  century, represented the continuation  

of a debate  th at was f i rs t  heard in the e ig h teen th , betw een the advocates  o f th e  new 

Constitution and those who had opposed it .  During the debates b etw een  the 

Fed era lis ts  and the a n ti -F e d e ra l is ts ,  the la t t e r  o ffered  the opinion th a t  popular 

governm ent is only secu re  in a small country  where the people can  m e e t  to 

adm inister government d ire c t ly .  Many a n t i -F e d e ra l is ts  believed th at a  sch e m e  of 

re p resen ta tiv e  governm ent, n ecessary  in a large  country, was subversive o f  the 

principle o f  popular governm ent, and held the seed of despotism. Although the  

ad vo cates  o f the Constitution won th e  day, the argum ents of the a n t i -F e d e ra l is ts  

faintly  persisted down through the decad es, from tim e to tim e growing m ore 

in fluential when taken up by able  leaders b attl ing  for a good cause.

Underlying the re fo rm is t  philsophy of the Progressives was a se n tim e n ta l  and 

rom antic  vision of the d e m o cra t ic  c i t iz e n .  According to the historian  R ichard
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H o fstad ter :

A t the co re  of their conception  of p o litics  was a figure qu ite  as old- 
fashioned as the figure of the l i t t le  co m p e tit iv e  entrep reneu r who 
represented the most com m only a cc e p te d  econ om ic  ideal. This old- 
fashioned c h a r a c te r  was the  Man of Good Will, the sam e innocent, 
bewildered, b esp ecta c led ,  and m ustached figure we see in the cartoons  
today labeled John Q. Public. . . .  In a g r e a t  deal o f Progressive thinking 
the Man of Good Will was a b s tra c te d  from  association  with positive 
in terests ;  his ch ie f  in te re sts  were negative .  He needed to be p ro tected  
from  unjust taxatio n , spared the high co s t  o f  living, relieved of the 
exaction s  of the monopolies and the  grafting  o f  the bosses. . . .  The 
problem was to devise such governm ental m achinery which would em ­
power him to rule. S in ce  he was dissociated  from all specia l  in te re sts  
and biases and had nothing but the com m on weal a t  h eart ,  he would rule 
well. He would a c t  and think as a  public-spirited  individual, unlike all 
the groups of vested in te re sts  th a t  were ready to  prey on him.

According to this view, such d e m o cra t ic  c i t iz e n s ,  when le f t  to th e ir  own devices , 

would free ly  m e e t ,  d e l ib e ra te ,  and arr iv e  a t  decisions th at furthered the best 

in terests  o f  soc ie ty  as a  whole. However, when confronted  by well-organized and 

w ell-f inanced  e l i te s ,  the noble c i t iz e n  would withdraw from public p artic ip ation , 

leaving the  governm ent to th e  o ligarchs; a lienated  h im self ,  he would deny to the 

d em ocracy  its most valuable a sse ts—his public spiritedness and innate good sense. 

A t the  h ea rt  o f the  Progressive reform  philosophy, then, was a desire to e le v a te  this 

m yth ica l model c i t iz e n  to power.

Of cou rse ,  public spiritedness and innate  good sense may not be s u ff ic ie n t  to 

guide so c ie ty  in an age o f  tech no log ica l progress and industrial expansion. 

A ccording to  Progressive thought, the soc ia l and eco n om ic  problems th at  ar ise  as a 

result o f th ese  fo rces  are  too co m p lex  for sensible  but sim ple men. Thus, 

com m u n ities  of d e m o cra t ic  c i t iz e n s  need the e x p e rt ise  of professional and tech n ica l 

advisers—sp ecia lis ts  who a re  devoted to sharing th e ir  special knowledge of socia l 

s tru ctu re ,  eco n om ics ,  governm ent, m anagem ent, and physical s c ie n ce .  It is no 

wonder that so many leaders of the Progressive  m ovem ent were m iddle-class  

te ch n o cra ts ,  m anagers, law yers, journalists , and o ther  professionals whose ed u ca­

tional a t ta in m e n ts  and genera l background prepared them to lead the m ovem ent.
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Indeed, they e le c te d  them selves a President of the United S ta te s —Woodrow Wilson, 

form erly  the president o f Princeton  University.

The Progressives in genera l believed strongly in the virtues of enlightened 

public discussion. They advocated  the crea tion  o f  public forums for the discussion 

o f  topics  o f th e  day. These forums, they thought, would c r e a t e  a  c l im a te  conducive 

to  honesty in governm ent. The Progressives also tried to establish  c iv ic  and 

f ra te rn a l  clubs o f  bankers, businessmen, lawyers, and others who would devote th e ir  

energies  to informing the  public about corruption and about proposed reform s in 

governm ent and elsew here. T h ese  self-appointed e li te s ,  once  organized, encouraged 

governm ent o f f ic ia ls  to address th e  people both d irectly  and through the press—all 

in th e  hope th a t  a b e tte r - in fo rm e d  people would be b e t te r  ab le  to a f f e c t  their  

governm ent in a positive fashion.

The union of sentim en ta l,  d e m o cra t ic  idealism with a fa ith  in professionalism  

and tech n ica l  e x p ert ise  generally  suggests the in te l lec tu a l  c h a r a c te r  o f  th e  Progres­

sives. This union also suggests the u lt im ate  aspirations for soc ie ty  of those who 

advocated the in it ia t ive  and the referendum . In its prime, Progressivism repre­

sented  a g rea t  m ovem ent for  the c re a t io n  of "ap olit ica l  p o litics ."

Although the in it ia t ive  and referendum  are  supposedly intended to defend the 

rights o f the people, they rep resent a  s ign ifican t departure from  the A m erican 

p o lit ica l  tradition as it re la te s  to rep resen ta tiv e  governm ent. While they w ere f irs t  

designed as c o rre c tio n s  to misuses of power in the representative  system , it is now 

claim ed by som e that th e  in itia tive  and referendum  th reaten  the procedural 

safeguards of the leg is la t iv e  process under the rep resenta tive  system . "Without 

these safeguards the rights o f m inorities, and civil l iberties  generally , are  acu tely  

vulnerable to oppression by an anonymous m ajority  of v o ters ."  In today's politica l 

environment, marked by ex ten siv e  media influence and by a substantial degree of 

p o litica l polarization, the danger in creases.

- 12 -



The danger posed to minority rights and civil l iberties  by d irec t  popular rule 

was a su b ject  on which th e  A m erican  Founders spoke and wrote a t  length. The 

Founding F a th e rs  recognized that d ire c t  dem ocracy  posed a profound th re a t  to 

individual rights and liberty . Not only the Fed era lis t  Papers, but the records o f  the  

F ed era l Constitutional Convention, show th at the Constitution was designed to 

provide a system  of governm ent that would prevent e ith e r  a tyranny of the m ajority  

or a tyranny of the few . Ja m e s  Madison described the  danger as one of " fa c t io n ,"  as 

he warned against th e  power o f  a m ajority  or a m inority o f the population "united 

and actu ated  by some com m on impulse of passion, or o f in terest ,  adverse to the 

rights of o ther  cit izens ,  or to the perm anent and aggregate  in te re st  o f  the 

com m unity ."

History had taught Madison th at  fac tionalism  was the undoing of all previous

exp erim ents  in popular governm ent.

If a  fa c t io n  consists o f  less than a m ajority , re l ie f  is supplied by the 
republican principle, which enables the m ajority  to d e fe a t  its  s in ister  
views by regular vote :  It may clog the adm inistration, it may convulse 
the so c ie ty ;  but it will be unable to e x e cu te  and mask its violence under 
the form s of the C onstitution . When a m ajority  is included in a fa c t io n , 
the form o f  popular governm ent on the o ther  hand enables it to s a c r i f ic e  
to  its ruling passion or in terest ,  both the public good and the rights of 
o ther c i t iz e n s .  To secu re  danger of such a  fa c t io n , and a t  the sam e t im e 
to  p reserve the spirit and the form  of popular governm ent, is then the  
g rea t  o b je c t  to which our enquiries are  d irec ted : L e t  me add th a t  it is 
the g rea t  desideratum, by which alone this form of governm ent can  be 
rescued from the opprobrium under which it has so long labored, and be 
recom m ended to the e s teem  and adoption of mankind.

The history of popular rule, from an cien t G re e ce  to Rom e to the c i t y - s t a t e s  o f 

R en aissan ce  Italy , o ffered  numerous exam ples of turmoil, anarchy, and finally 

tyranny. In sum, the history of free  governm ent until the A m erican exp erim en t was 

a sordid and unhappy one. D ire c t  d em ocracy , Madison believed, only e x a ce rb a te d  

the problem o f faction . On the o ther hand, he thought a rep resentative  governm ent 

promised a remedy for the illness. Madison was keenly aware th at the a t te m p t  to 

c r e a t e  a union of the s ta te s  under a republican constitu tion  was an a ction



unprecedented in modern history. Boldly, Madison urged A m ericans to undertake 

the H erculean  e f fo r t  to rescue the  reputation of popular governm ent by crea tin g  

p olitica l s tru ctu res  th at would se cu re  and p reserve  both m ajority  rule and minority 

rights.

Although the danger o f fac tio na lism  was m a n ifest ,  Madison did not seek to 

e x t irp a te  fa c tio n s  from soc ie ty .  F a c t io n ,  he held, was "sown in the nature of man"; 

any e f f o r t  to e x t irp a te  it  would require a  tyranny s u ff ic ie n t  to destroy all liberty . 

Madison and his fellow F ed era lis ts  did not pretend to possess a "fina l solution" for 

the ch ie f  problem of d em o cracy . R a th e r ,  as A lexander Hamilton said: "We are  now 

forming a  republican governm ent. R e a l  liberty  is n either found in despotism or the 

e x tre m e s  o f  d em ocracy , but in m od erate  governm en ts."

The e f f o r t  to c r e a t e  m od erate  governm ent culm inated  in the  estab lishm en t of 

re p re se n ta t iv e  g o v e r n m e n t~ a  republic. D ir e c t  d em ocracy  was avoided partly 

because it e x a ce rb a te d  the  tensions betw een  fa c t io n s  by pitting one group of 

c i t iz e n s  against another in an open, public f o rum. This inevitably led io " co n fro n ta ­

tional"  p o lit ics .  If one group of c i t iz e n s  proved to  be a  m ajority , it  would a c t  for its 

own sake, disregarding the rights of the m inority . M inorities, by co n tra s t ,  would 

seek to com p el th e  whole o f so c ie ty  to support th eir  specia l in terests .  The New 

England town m eeting was no model o f popular governm ent, as far  as Madison was 

concerned . R a th er ,  popular governm ent was best when th e  sphere of te rr ito ry  

su b je c t  to popular governm ent was enlarged. This n ecess ita ted  a sch em e of 

rep resenta tion , and also enlarged the number of in terests  com peting  for the public's 

support.

The o th er  point o f  d i f fe re n ce  is, the g re a te r  number of c i t iz e n s  and 
e x te n t  of te rr ito ry  which may be brought within the com pass of 
R epublican, than o f  D e m o cra t ic  G overnm ent; and it  is this c ircu m sta n ce  
principally which renders factiou s  com binations less to be dreaded in the 
fo rm er, than in the la t te r .  The sm aller the soc ie ty ,  the few er probably 
will be  the d istin ct parties  and in terests  composing it ;  the few er the 
d is t in c t  p arties  and in terests ,  the m ore frequently  will a m a jo rity  be 
found of the sam e party ; and the sm aller  the number of individuals



composing a  m ajority ;  and the sm aller the  com pass within which they are 
placed, the more easily will they c o n c e r t  and e x e cu te  their plans of 
oppression. Extend the sphere, and you take in a g reater  variety  of 
parties  and in terests ;  you m ake it less probable that a m ajority of the 
whole will have a  com m on m otive to  invade the rights o f otner c i t iz e n s ;  
or if such a common m otive ex ists ,  it  will be more d ifficu lt  for all who 
fee l it  to discover th e ir  own strength, and to a c t  in unison with each 
other.

Madison expected  th a t  a "m u ltip lic ity  of in te re s ts "  would provide for p olitica l 

freedom  in A m erica , just as the m ultip licity  o f  s e c t s  provided for religious freedom . 

A m ultip lic ity  of in terests  would fo r c e  each  in te r e s t ’ to moderate its views as it 

sought, through com prom ise, to sa tis fy  its  desires in th e  legislative process. 

R ep resen ta t iv e  governm ent, in short,  allowed fo r  consideration of a g re a t  many 

in terests  in th e  lawmaking process, whereas d ir e c t  or "pure" dem ocracy allowed a 

bare m ajority  to se t  the rules for soc ie ty .

What Madison was saying, in e f f e c t ,  was th a t  d irect dem ocracy, including the 

rule o f the  people as law m akers, hold no answer to  the problem of special in te re s t .  

R ath er ,  he believed th a t  the solution to the problem of special in te re s t  lay in 

c rea tin g  those c ircu m sta n c e s—geographic, cu ltu ra l ,  econom ic, and p o li t ica l—th at 

would allow for the developm ent o f  a  m ultip lic ity  of in terests ,  and for their 

subsequent com p etition  through the  vehicle  o f rep resen ta tive  government. Madison­

ian theory, applied to the re a li t ie s  o f today's politics ,  raises troubling questions 

about the in itia tive  and referendum .

The issue is c lea r ly  joined by J u s t i c e  Hugo Black's  often-quoted s ta te m e n t  

regarding referend a: " D.ovisions for referendum s d em onstrate  devotion to d em o c­

racy , not to bias, discrim ination or p re jud ice ."  Setting  aside the f a c t  th a t  a 

successfu l referendum or in itia tive  cam paign represents  an unadulterated victory  

for the larger part of the e le c to r a te  over the lesser  part, it  should be pointed out 

that,  in C aliforn ia  at least ,  re ferend a and in it ia t iv es  have been used most frequently  

by special in terest  groups seeking to influence " l i f e  sty les"  and to leg is la te  m orality . 

Throughout th e  1960 ’s, when racia l  tension was especia lly  high, local and s ta tew id e



d irect legislation was used, according to many co m m en ta to rs ,  to m aintain  s e g re ­

gated neighborhoods. T hese  sam e co m m en ta to rs  point to the use o f  d ir e c t  

legislation to continue p attern s  o f  racia l segreg ation  in public schools. L ikew ise , 

in it ia t ives  have been used to  try to lim it  the em ployment opportunities  of 

homosexuals in education . Popular measures aim ed a t  homosexuals possess th e  sam e 

"m oral to n e"  as in it ia t ives  o f an ea r lie r  period that sought to re s t r ic t  drinking and 

gambling.

Madison feared  the  d ire c t  in jection  o f  religious and moral issues into the 

p o lit ica l  p rocess. T h ese  a re  th e  m ost in flam m atory  kinds o f  issues, sharply dividing 

so c ie ty ,  and som etim es  c re a t in g  a  "civ il  w ar"-l ik e  atm osphere. They a re  th e  kinds 

of issues th a t  dom inated European politics throughout the  Middle Ages, producing 

zealo ts  fo r  p o lit ica l  leaders and subjecting whole s o c ie t ie s  to  the rule o f  organized 

e l i te s .  Although Madison strongly believed in the  need for moral and religious 

principles among d e m o cra t ic  peoples, he f e l t  th a t  the development and in cu lca tion  

of th e se  principles was b e s t  l e f t  to men in th e ir  private  ca p a c it ie s  as ed u cato rs ,  

religious leaders, and m olders of public opinion. The A m erican  Founders consciously  

r e je c te d  the m edieval approach to  politics ,  seeing in the distinction b etw een  s t a t e  

and m oral order, and in the p rocesses  of rep re se n ta t iv e  governm ent, the g u a ra n tee  

of the c iv il  l iberties  o f ail men.

While in it ia t ives  and re feren d a  have o f te n  had a negative  im pact on ra c ia l  and 

ethnic  m in orities ,  it is also true that these d ev ices  have o ften  adversely a f f e c t e d  

the business com m unity . The in it ia t ive  has been particularly  popular among a 

coalit ion  o f  s p e c ia l - in te r e s t  groups, including consum er ad vocates , en vironm en­

ta lis ts ,  ed u cato rs ,  and som e lawyers, who se e  business—especially  " c o rp o ra te  

A m e r ic a "—as the single g r e a te s t  impediment to a b e t te r  " l i fe  s ty le "  for the 

A m erican  people. This co a lit io n , which one c r i t i c  has term ed the co a lit io n  of the 

"utopian c o e r c iv e s ,"  has, in the nam e o f  a moral vision, sought to cu rtia l  "business as
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usual." Their antagonism is most o fte n  aimed a t  the  "p rivate  s e c to r "  and a t  the 

"p rofit  m o tiv e ,"  which they see as corrupting fo rce s  that threaten  to destroy basic 

human values. When th e  "utopian co e rc iv e s "  speak politically , it  is usually against 

the influence of corporations. Opposing private profits with moral values, they seek 

to involve th e  people d irec tly .  They tend to  r e je c t  the rep resenta tive  system , 

because too o ften  they see  their designs fru stra ted  by the  com promises th at are  a 

necessary  part o f  rep resen ta tiv e  governm ent.

This sp e c ia l - in te re s t  coalit ion  also possesses a  class bias and seeks to prom ote 

a  class  in te r e s t .  For exam ple, environm entalis ts  tend to consider environm ental 

quality  m ore  im portant than the production of energy; many also appear more 

sensitive to  the  quality  o f  animal l i fe  than to th e  quality  o f  human life  (understood 

in term s of jobs and eco n om ic  w ell-being). The environm entalist can usually a fford  

th e  luxury o f  his position, but what then b ecom es of the econom ic rights o f  the poor, 

o f disadvantaged rac ia l  m inorities, and of the business com m unity? By th eir  very 

nature, in it ia t iv e s  and referen d a can  seldom b a la n ce  moral principles and class  

in terests  in the sam e way as a  leg is la tiv e  a c t  may balance such principles and 

in terests .  Not only is d ire c t  legislation  absolute , but as with d irec t  or pure 

d em ocracy  i t s e l f ,  it is insensitive to the issues and d if fe re n ce s  separating econ om ic  

c lasses  and m oral p ersp ectives .  R a th e r  than producing reconcilia tion  and consensus, 

an in it ia t ive  o ften  hardens class  d if fe re n ce s .  The sophisticated politics th a t  bridges 

c lass  in te re sts  for the sake  of the com m onw eal is som etim es to ta lly  absent in the 

politics  of the in it ia t iv e  and referendum .

The foregoing argum ent is not intended to suggest th at in it ia t ives  and 

referend a do not o ften  carry  with them  a subtle  "hidden agenda." F or  exam ple, 

B lacks are o f te n  disliked by lo w e r -c la ss  whites who feel their econom ic security  

threatened  by the prospect of B lack ad van cem en t.  It has been noted, also, that 

many of those who seek to prevent the further developm ent of natural resou rces  and
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productive ca p a c ity ,  in order to p ro tect  a p articu lar  " l i fe  s ty le ,"  do so out of base 

m otives. As one observer has s ta te d :  "It is c le a r  . . . th at d irect legislation is used 

e f fe c t iv e ly  by residents o f homogenous m iddle-class  com m unities to prevent un­

wanted developm ent—esp ecia lly  development th at portends increased size or 

heterog en eity  of population." The argum ent was sta ted  differently  by another 

observer: "Com parison of the voters  and nonvoters confirm s th at d irect  dem ocracy 

also has a  d istin ct soc ia l  b ias . B ecau se  of low turnouts, local referenda a r e  likely to 

have more class  bias than m ajor e le c t io n s ."

The popularity o f  the  in it ia t iv e  and referendum  among those who seek to 

leg is la te  " l i fe  s ty le s "  and m ora lity  is no a c c id e n t .  Not only is an in itia tive  or a 

referendum  an absolute  m easu re—requiring in C aliforn ia  only a simple m ajority  of 

th e  votes  for passage—but o n ce  it becom es law, it is very d iff icu lt  to repeal.  

Opposition by the leg is la tu re  to a  successfu l m easure, for exam ple, is tantam ount to 

opposing m ajority  rule and " th e  will of the people."  G enerally , the leg islative 

process, f i l ter in g  leg is la tion  through co m m itte e s  and o ther mechanisms th a t  encour­

age deliberation  and co m p ro m ise ,  tends to produce laws th a t  are less s tringent and 

less likely than d ire c t  leg is la tion  to impede individual ch o ice .  The leg is lative  

process usually requires m ore than a  m ere num erical m ajority  of the rep resentatives  

in order to produce leg is la :io n  as re s tr ic t iv e  and severe as th at which can com e 

from the in it ia t ive  and referend um .

J a m e s  Madison believed th a t  irresponsible m a jo r it ies  would be controlled  by 

the  leg is la tiv e  process as established  under a re p re se n ta t iv e  form of governm ent. In 

a leg is la tu re ,  num erical support for a proposal can  be roughly determined in advance 

of a form al vote , as nan th e  co m p arativ e  strength  o f  various com peting in terests .  A 

re p re se n ta t iv e  must d eterm in e  what a given m easure means to his constitu ency  in 

term s of the votes he might win or lose in the  next e lec t io n . The voter in the 

in it ia t ive  process does not have to m ake sucn a judgment.



take p lace  in the future, how are  the in terests  of m a jo r it ie s  and m inorities to be 

p ro tected  against unwise, selfish , irresponsible, or unjust p ieces  o f d ire c t  leg is­

lation?

The Madisonian concern  with the problems of d ire c t  d em ocracy  reminds us 

th at any e f fo r t  to improve the processes of d ire c t  leg is lation  must focus a tten tion  

on the questions of m ajority  rule and minority rights. B ecau se  there a re  no standing 

or perm anent m a jo r it ies  in A m erican  politics, in it ia t ives  and referenda can  becom e 

th e  instrum ents of special in terests  on both the "r ig h t"  and th e  " le f t . "  On the other 

hand, th e re  are  perm anent rights in this country , promised to  all A m ericans by the 

D eclara tio n  of Independence, the Constitution, the Bill o f  R ights , and by subsequent 

C onstitutional Am endm ents. Thus, in considering the present standing of the 

in it ia t iv e  and referendum , and th e ir  possible fu ture  im provem ent, it  is n ecessary  to 

se t  aside partisan and class  in terests  in favor o f  a t te n t io n  to  those s tru ctu res  th a t ,  

in providing for m ajority  rule, also p ro tect  the rights o f individuals and m inorities .

If im provem ents are  to be contem p lated  in the process of d ire c t  legislation, 

they  should begin by making possible a c le a re r  expression o f  the will o f  th e  m ajority . 

For exam ple, e f fo r ts  should be made to distinguish m ore c le a r ly  betw een  measures 

promoted by specia l in terests  and e l i te  organizations and m easures  th at are 

genuinely popular. This can be accom plished by changing in the way th at d ire c t  

legislation reaches the ballot. Such change may also g ive  g re a te r  p ro tec t io n  to 

minority rights. S p e c i f ic  suggestions for change, and possible a l te rn a te  approaches 

to d ire c t  legislation, will be discussed in a la te r  ch a p ter .  T hese  discussions will 

focus on what may be the most im portant question in A m erican  p o li t ics :  how to 

truly determ ine and im plem ent the will of the m ajority  while p rotecting  the rights 

of the individual and the minority.
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One may argue th a t  the media and public debate  are the only ch ecks on the 

in it ia t iv e  process, and, indeed, are  the only real ch eck s  le f t  against unjust measures. 

This may be true enough—but it is also true th a t  public debate is especially  

e f f e c t iv e  in a rep resen ta tiv e  system . R ep resen ta tiv e  government enlarges and 

re f in e s  public discussion through such devices as co m m itte e  hearings and other 

public hearings, the testim ony of exp ert  witnesses and in terested  p arties ,  the 

production of studies by governm ent and private agencies ,  and the "give and tak e"  of 

leg is la to rs  in d ebate  as thev express differing views and partisan opinions. Such 

processes  and devices regularly  a t t r a c t  the a t ten t io n  of the media, giving any 

p articu lar  m easure  g r e a te r  exposure than it might rece iv e  as a statew ide ba llo t  

proposition (e x c e p t  in the c a s e  o f an occas ion al "Proposition 13"). In f a c t ,  the 

am biguity  o f  many in it ia t iv e s ,  the  "hidden agendas" th a t  underlay them , the 

te ch n ica l  nature  and wording of som e propositions, th e  extraordinary length of many 

ballo ts ,  and th e  widespread lack o f  in terest  in o f f -y e a r  e lec t io n s ,  often  discourage 

public d ebate , not to m ention media co verag e  o f  the issues and personalities 

involved in an in it ia t iv e  cam paign.

The problem, then, p ersists :  How does the A m erican  body politic  p ro te c t

i t s e l f  against irresponsible in it ia t ives  and re feren d a?  The use of the in itia tive  and 

referendum  to leg is la te  " l i fe  s ty les"  and m orality promises to grow more widespread 

in the  decade o f  the 19S0's. Supporters of th e  "M oral M ajority ,"  of the "R ig h t to 

L i f e "  and of environm ental cau ses-- in c !u d in g  opponents o f nuclear power and of 

eco n om ic  growth and d evelop m en t—will continue to c r e a t e  a  c ircu s-like  a tm osphere 

in the politica l arena. The in it ia t iv e  and referendum  are  not now, and will not 

b e co m e , the exclusive tools o f the "r ig h t"  or the " l e f t , "  of conservatives , l iberals , 

rad ica ls ,  or rea c t io n a ries .  From  Je r r y  FaKvell to Tom Hayden, in itia tives and 

re feren d a  a re  con tem p lated  as instruments for purifying private  and public l i fe .  

Given the expanded use of the in itia tive  and referendum  that is almost c e r ta in  to
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CONSTITUTIONAL AMENDMENTS APPEARING ON 
THE BALLOT IN ALASKA

For

August 23, 1966
SJR 1 - Residence Requirement 
to Vote for President

August 27, 1968
HJR 74 - Judicial Qualifications, 
Commission and Remedial Powers

August 27, 1968
Compensation of Judicial 
Qualification Commission

August 25, 1970
Establishing Voting Age 
at 18 years

August 25, 1970
English Eliminated as Requisite 
for Voting

August 25, 1970
Secretary of State Designated 
Lieutenant Governor

August 25, 1970
Chief Justice Election bv 
Supreme Court

August 25, 1970
Term of Office for Judicial 
System Administrator

August 22, 1972
Residency Requirement for Voting

August 22, 1972
Prohibition of Sexual 
Discrimination

August 22, 1972 
Right of Privacy

August 22, 1972
Borough Assemblies

August 22, 1972
Limited Entry Fisheries

August 27, 1974 
Time of Voting on 
Constitutional Amendments

36,667

32,481

27,156

36,590

34,079

46,102

44,055

43,462

31,130

43,281 

45,539 

30,132 

39,837

56,017

Against

12,383

12,823

17,467

31,216

32,578

18,781

19,583

18,651

20,745

10,278

7,303

19,354

10,761

20,403





For Aaainst
November 2, 1976

Capital Site Selection Ballot Measure 
Larson Lake 33,170
Mount Yenlo 16,169
Willow 56,219

November 2, 1976
Action on Veto of Bills 71,829

November 2, 1976
Permanent Fund From Non-Renewable 
Resource Revenue 75,588

November 2 , 1976
Administration and Review of
State Land Disposals 46,652

November 2, 1976
Direct Financial Aid to Students 54,636

November 7, 1978
Powers of Legislative Interim
Committees 48,078

November 4, 1980
Legislative Annulment of
Regulations 58,808

November 4, 1980
Disqualification of Legislators 47,054

November 4, 1980
Interim and Special Legislative 
Committees 41,868

November 4, 1980
Appointment and Confirmation
of Members 56,316

November 2, 1982
Veterans' Housing Bondina
Authority " 111,460

November 2, 1982
Changes in Commission on
Judicial Qualifications 123,172

November 2, 1982
Amendment Limiting Inceases 
in Appropriations' 110,669

39,980

38,518

64,744

64,211

68,403

82,010

99,705

102,270

90,506

69,497

53,424

71,531
-2-
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Chapter - Initiative.
All political power is inherent in the people. All 

government originates with the people, id founded upon their 
will only, and is instituted solely for the good of the people 
as a whole." So declares section 2, Article 1 (Declaration of 
Rights) in the Constitution of the State of Alaska. In section 
6 of this same article, "The right of the people peaceably to 
assemble, and to petition the government shall never be 
abridged\" is guaranteed.Now before one becomes too comfort­
able in these expressions of freedom and power it is most 
important to read other provisions of the constitution that 
seriously diminishes this concept in the foundation of power 
or one's expressed freedom of speech through the initiative or 
referendum process as a means of petitioning the government.

Let's take a look at section 7 of Article \£ - 
,Xr"- restrictions. "The initiative shall not be used to dedicate 
revenues, make or repeal appropriations, create courts, define 
the jurisdiction of courts or prescribe their rules, or enact 
local of special legislation. The referendum shall not be 
applied to dedications of revenues, to appropriations, to local 
or special legislation, or to laws necessary for the immediate 
preservation of the public peace, health, or safety." Do you 
now get the feeling that perhaps too much power may have been 
given to the elected? Even when the people are successful in 
passing an initiative or referendum it may be amended at any 
time by the legislature and even be repealed after two 
years.What other limitations are there in your susposed rights 
to petition the government? Would you believe in the age of 
enlightenment Alaskans do not have direct access to changing 
their Constitution? No, in this state you must get permission 
through the legislature.

Why was there ever such limitations imposed? Generally 
there seems to have been a paranoiac amount of little faith 
in the people of Alaska during the writing of her Constitu­
tion. Some said government functions would be totally disrupt­
ed if the electorate, through the initiative, could direct how 
municipal revenues are to be expended of utilized.

Other arguments made to limit the'rights of petition are 1
(1)The true beneficiary of direct legislation will not be the 
people but the special interests. This however pails when 
evaluating the power of special interest groups and individu­
als who can afford to go to Juneau to lobby for special 
legislation or appropriations.
(2) Direct legislation will result in an unreasonably complex 
ballot and "frivolous" propositions. Welling over the ballot 
propositions that the legislature has proposed doesn't any 
superior ability in writing initiatives.
(3) Voters are ill-equipped to understand complicated propos­
als and unprepared to grapple with the confusing campaigns and 
appeals which are a part of the initiative process. What a.; 
indirect way to say the voters are not as intelligent as 
those they elected.



(4) The legislative process is a much better way to make 
public policy! Oh! Are those elected better equipped to say 
what is best for society. Were they not once average citizens?
(5) Direct legislation will not educate the voters nor will it 
increase interest in government. Well then how does indirect 
legislation educate the public?
(6) Direct legislation will endanger democracy and undermine 
representative government. Wow! Would the founding father like 
to hear this one. James Madison was once quoted to say ":the 
best medicine for a sick or weak democracy is more democracy"

Now before we become too depressed there are those over 
the years who have shown tremendous faith is the abilities of 
the people to govern themselves.They argue:

(1) Direct legislation will reduce the power of political 
parties and political bosses.

(2)Direct legislation will reduce the power of special 
interests.

(3) Direct legislation will educate the people and allow 
them to develop civic virtue.

(4) Citizens are better ( or at least equally) suited to 
decide public policy questions than are elected representa­
tives.

(5) Citizens want to decide public policy issues direct­
ly, and permitting them to have full participation will 
decrease public apathy and dissatisfaction with government.

Why is that the people of Alaska surrender their right of 
direct legislative power? Was it the rush and hype of becoming 
a State? Were they afraid of becoming controversial and 
jeopardizing the efforts of statehood? Did they only read 
Article I sections two and six and become secured in the 
knowledge of their maximum and always final action of making 
and repealing laws. Had no one explained to the people or even 
the press not concern itself with the later expressed superior 
powers of the created legislature?
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Date Referred: January 9, 1989 FURTHER REFERRALS:(JUDICIARY
Date of Committee Action:___________^

The STATE AFFAIRS Committee recommends that:
HOUSE JOINT RESOLUTION NO. 7 [RIGHT TO KEEP AND BEAR ARMS]
Proposing an amendment to the Constitution of the State of Alaska relating to 
individual right to keep and bear arms.

[ ] be replaced with
[ ] have attached amendment(s)

['/(] the same title 
[ ] a new title

X do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS; letter of intent

ATTACHES NEW FISCAL NOTE(s): 
[X ] fiscal impact 
[ ] zero fiscal note 
[ ] zero with analysis

SIGNING DQ PASS:

APPROVES PREVIOUS:
[ ] fiscal note(s) published:

[ ] zero fiscal notes(s) published:

SIGNING OTHER THAN DO PASS:
(Do Not Pass, No Recommendation, Amend)
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APRIL 30, 1990

HOUSE OF REPRESENTATIVES

IF I MAY TAKE A MOMENT OF YOUR TIME TO EXPRESS A CONCERN OF 
MINE AS A LAW ENFORCEMENT OFFICER IN OUR GREAT STATE OF ALASKA.

ON FRIDAY EVENING, APRIL 27, 1990 I RECEIVED WORD THAT 
SENATE JOINT RESOLUTION (4) PASSED THE SENATE ON A VOTE OF 18 TO 
2. IF ADOPTED BY THE HOUSE, SJK4 WOULD BE PLACED ON THE BALLOT 
IN NOVEMBER A PROPOSAL TO AMEND THE STATE CONSTITUTION TO SAY 
THAT THE RIGHT TO KEEP AND BEAR ARMS IS AN INDIVIDUAL RIGHT 
(RATHER THAN A "COLLECTIVE" RIGHT RELATED TO A CITIZEN MILITIA).

SJR4 AND IT'S COMPANION IN THE HOUSE HJR7 WOULD MAKE THIS 
RIGHT ABSOLUTE, WITH NO LIMITING OR QUALIFYING LANGUAGE,

IT. IS EXPECTED THAT SJR4 WILL 13E HEARD IN THE HOUSE 
JUDICIARY COMMITTEE ON MAY 3RD. I WOULD ASK THAT YOU SUPPORT THE 
LANGUAGE THAT THE INDIVIDUAL RIGHT TO KEEP AND DEAR ARMS "MAY 
BE REASONABLY REGULATED BY LAW".

YOUR CONSIDERATION AND TIME IN SUPPORTING THIS LANGUAGE 
CHANGE WILL BE APPRECIATED BY MOST ALL LAW ENFORCEMENT OFFICERS 
IN THIS STATE.

r  k v  • o i u h u *

CHIEF, BRISTOL BAY BOROUGH 
P.O. BOX 189, NAKNEK, AK. 99033
PHONE 246-4222 
FAX 246-4451 M E M O

NO Of 
PACES
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CONTINUATION Of FISCAL NOTE ANALYSIS 

For Bill/Resolution No. CSHJR 7

However, these costs are based on the assumption that all 
candidates and issues will fit on three ballot cards, which is the 
norm. It should be noted, however that should the inclusion of 
this issue require a 4th ballot to be printed, the cost increase 
would have to be calculated at 16 cents per ballot x approximately 

'' 320,000 voters. The total cost of printing the additional ballot 
card would be $51.2
Under these circumstances the fiscal note would be:

53.4
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Police Department

May 1, 1990

House Judiciary Committee 
P.O. Box V
Juneau, Alaska 99811 

Dear Committee Members:

As a member of the Executive Board of the Alaska Association of Chiefs of 
Police, a vice president of the Alaska F.B.l. National Academy Association, and 
Chief of Police in Ketchikan, I share the concerns of my law enforcement colleagues 
regarding the passage of SJR4 and HJR7. Our present constitutional clause has 
placed no unreasonable constraints upon the ab11 .ty of responsible citizens to 
keep and bear arms. Please don't endanger the citizens of Alaska by attempting 
to fix a problem which doesn't exist, particularly since the fix may create real 
problems.

Thank you for your consideration.

Sincerely,

D. A. Ar.slinger, 111 
Chief of Police

DAA:mp
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IN THE HOUSE
CS FOR HOUSE JOINT RESOLUTION NO. 7 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the Constitu­
tion'of the State of Alaska relating to 
the individual right to keep and bear 
arms.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article I, sec. 19, Constitution of the State of Alaska, 

is amended to read:
SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The individual [A 

WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE 
STATE, THE] right (OF THE PEOPLE] to keep and bear arms shall- not be 
denied or infringed by the State or a political subdivision of the 
State. Except as provided in this section, no law shall impose limits 
on the ownership or possession of arms or require licensure, registra­
tion. or special taxation on the ownership or possession of arms. The 
legislature may regulate the carrying of concealed weapons and the use 
or possession of arms bv individuals convicted of a crime. The 
exercise of the right to bear arms may be regulated bv the legislature 
when there is a 'compelling public safety interest in the regulation.

* Sec. 2. The amendment propo&^d by this resolution shall be placec 
before the voters of the state at the next general election in conformic* 
with art. XIII, see. 1, Constitution of the State of Alaska, and the elec* 
tion laws of the state.

-1- CSHJR 7(
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TO: Senator Pat Rodey DATE: November 28, 1989
Representative Dave Donley

SUBJECT: SJR-4, HJR-7 Amendments
FROM: Rupe Andrews

NRA Field Representative<3HTreBentitiv

Attached is a proposed amendment to SJR-4 and HJR-7. This 
amendment was discussed recently between Laurie Otto, Assistant 
AG, Criminal Division, and myself. As you are aware, Laurie Otto 
is de facto the liaison between the law enforcement groups, APOA 
and Alaska Chiefs of Police Association, and the administration. 
An agreement between yourselves and Laurie Otto is tantamount to 
non-objection from the administration and state law enforcement 
organizations re the constitutional amendment.

There are several points to consider in the amended 
p r o p o s a l .   ̂F i r s t ,  , t h e : a m e n d m e n t  p r o v i d e s  a  p r e - e m p t i o n  o f  local 
f ^ r s a r m  o r d i n a n c e s  r e g a r d i n g  i n d i v i d u a l  o w n e r s h i p ,  c i t i e s  r e t a i n  
a n  e x c e p t i o n  a s - . t o ^ d i s c h a r g e .  S e c o n d l y ,  i t  p r o v i d e s  a 
c o n s t i t u t i o n a l  g u a r a n t e e  t h a t  t h e  S t a t e  w i l l  n o t  i m p o s e  a n y  
s p e c i a l  r e g i s t r a t i o n ,  l i o e n s u r e  o r  t a x e s .  These are positive 
p o i n t s  to consider.

The amendment provides for "reasonable" regulation of 
firearm ownership, purchase, bearing and use under state statute. 
NRA has always supported reasonable regulation of firearms. NRA 
is just as concerned as every citizen should be that criminals, 
juveniles, alcoholics or those persons adjudged mentally 
incompetent not be able to purchase or possess firearms. The 
original position of NRA counsel is that reasonable regulation of 
firearms is. understood in the introduced versions of SJR-4 and 

. HJR-7. . ' T h i s  vas challenged b y  the Attorney General's office, the 
D e p a r t m e n t  - o f  P u b l i c  • Safety, and JLav'* enforcement organizations. 
L a u r i e  . O t t o  has advised that the proposed amendment will satisfy 
the .concerns expressed b y  the foregoing.

If you agree to this amendment we can get the constitutional 
amendment on a fast track and through this session, providing no 
further problems arise. The amendment does take care of the 
major concerns expressed earlier by law enforcement while clearly 
protecting the right of the individual to own, possess and 
lawfully use firearms.



DRAFT: November 21, 1989

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 7 (State A f fa ir s )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the 

Constitution of the State of Alaska 

relating to the individual r igh t  to 

keep and bear arms.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  Section 1. A rt ic le  I, sec. 19, Constitution o f the State of 

Alaska, is  amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS, The individual [A
»

WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE 

STATE, THE] r ight [OF THE PEOPLE] to keep and bear arms shall not 

be denied or infringed by the state or a p o lit ica l subdivision of 

the_-state excer* that the e xe rc ise  of t h i s  r ig h t  may be 

reasonably regulated bv law, No law shall impose licensure,

reg istra t ion  or special, taxation_on the ownership or -possession 

of .firearms,
*  Sec. 2. The amendment proposed by th is  resolution shall be 

placed before the voters of the state at the next general election in 

conformity with art. X I I I ,  sec. 1, Constitution o f the State of 

Alaska, and the election laws of the state.
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OPINTQW_0r -THE SUPREME COURT OF NEBRASKA

C a s e  T i t l e

S t a t e  o f  N e b r a s k a ,  A p p e l l a n t ,  
v .

C h a r l e s  A.  C o m e a u ,  A p p e l l e e .

s t a t e  o f  N e b r a s k a ,  A p p e l l a n t ,  
v .

L a r r y  L .  R u s h ,  A p p e l l e e .

Case C a p t i o n  

S t a t e  v. c o m e a u

Filed December 1. 1989. Nos. 59*186. 89-187.

A p p e a l s  f r o m  t h e  D i s t r i c t  C o u r t  f o r  L i n c o l n  C o u n t y i  J o h n  P .  
M urphy  a n d  D o n a l d  E,  R o w l a n d s  I I ,  J u d g e s .  E x c e p t i o n s  s u s t a i n e d ,  
a n d  c a u s e s  r e m a n d e d  f o r  f u r t h e r  p r o c e e d i n g s .

R o b e r t  M. S p i r e ,  A t t o r n e y  G e n e r a l ,  a n d  W i l l i a m  L .  H o w l a n d ,  a n d  
K e n t  D. T u r n b u l l ,  L i n c o l n  C o u n t y  A t t o r n e y ,  a n d  J o h n  H. M a rs h  f o r  
a p p e l l a n t .

K e n t  E.  F l o r o m ,  L i n c o l n  C o u n t y  P u b l i c  D e f e n d e r ,  f o r  a p p e l l e e s .

R o b e r t  I ,  E b e r l y  a n d  R o b e r t  D o w l u t  f o r  a m i c i  c u r i a e  N a t i o n a l  
R i f l e  A s s o c i a t i o n  o f  A m e r i c a  e n d  N e b r a s k a  R i f l e  and  P i s t o l  
A s s o c i a t i o n .

J e r r y  S o u c i a  f o r  a m i c u s  c u r i a e  N e b r a s k a  C r i m i n a l  D e f e n s e  
A t t o r n e y s  A s s o c i a t i o n .



STATE V .  COMEAU

NOS. 8 9 - 1 8 6 ,  8 9 - 1 8 7  -  f i l e d  D e c e m b e r  1 ,  1 9 8 9 ,

1 .  C o n s t i t u t i o n a l  Law* S t a t u t e s :  P r e s u m p t i o n s :  P r o o f .  A

s t a t u t e  i s  • p r e s u m e d  t o  b e  c o n s t i t u t i o n a l ,  a n d  t h e  b u r d e n  o f  

e s t a b l i s h i n g  u n c o n s t i t u t i o n a l i t y  i s  o n  t h e  p a r t y  a t t a c k i n g  i t s  

v a l i d i t y .

2 .  C o n s t i t u t i o n a l  L a w :  S t a t u t e s :  P r o o f ,  U n c o n s t i t u t i o n a l i t y

m u s t  b e  c l e a r l y  e s t a b l i s h e d  b e f o r e  a s t a t u t e  w i l l  b e  d e c l a r e d  

v o i d .

3 .  C o n s t i t u t i o n a l  L aw :  S t a t e s :  S t a t u t e s .  T h e  p o l i c e  p o w e r  i s

an  a t t r i b u t e  o f  s t a t e  s o v e r e i g n t y ,  a n d ,  w i t h i n  t h e  l i m i t a t i o n s  o f  

s t a t e  a n d  f e d e r a l  C o n s t i t u t i o n s ,  t h e  s t a t e  m ay,  i n  i t s  e x e r c i s e ,  

e n a c t  l a w s  f o r  t h e  p r o m o t i o n  o f  p u b l i c  s a f e t y ,  h e a l t h ,  m o r a l s ,  a n d  

g e n e r a l l y  f o r  t h e  p u b l i c  w e l f a r e .

4 .  C o n s t i t u t i o n a l  Law .  T h e  c o n s t i t u t i o n a l  r i g h t  t o  k e e p  a n d  b e a r  

arms i s  n o t  a b s o l u t e .

5 .  C o n s t i t u t i o n a l  L aw :  S t a t u t e s ,  T h e  c o n s t i t u t i o n a l  r i g h t  t o

k e e p  a n d  b e a r  arras i s  s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n  b y  s t a t u t e  

i f  t h e  s t a t u t e  d o e s  n o t  f r u s t r a t e  t h e  g u a r a n t e e  o f  t h e  

c o n s t i t u t i o n a l  p r o v i s i o n .

6 .    :  , N e b .  R e v .  S t a t .  § 2 8 - 1 2 0 6  ( R e i s s u e  1 9 8 5 )  i s  h e l d

n o t  t o  b e  i n v a l i d  a s  i n  c o n f l i c t  w i t h  a r t i c l e  I ,  I I ,  o f  t h e

C o n s t i t u t i o n  o f  N e b r a s k a .

7 .    , Neb, F*v, s c a t .  5 2 8 - 1 2 0 ?  (Reissue i a f i S )  is h e l d

n o t  t o  b e  i n v a l i d  a s  i n  c o n f l i c t  w i t h  a r t i c l e  I ,  1 1 ,  o f  t h e

c o n s t i t u t i o n  o f  N e b r a s k a .



H a s t i n g s ,  C . J . ,  B o s l a u g h ,  W h i t e ,  C a p o r a l e ,  S h a n a h a n ,  G r a n t ,

a n d  F a h r n b r u c h ,  J J .

BOSLAUGH, J.
T h e s e  c a s e s  i n v o l v e  an  i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  o f  t h e  

" R i g h t  t o  B e a r  A r m s "  a m endm ent  t o  t h e  N e b r a s k a  C o n s t i t u t i o n ,  w h i c h  

w a s  p r o p o s e d  b y  t h e  i n i t i a t i v e  p r o c e s s  a n d  a d o p t e d  a t  t h e  g e n e r a l  

e l e c t i o n  o n  N o v e m b e r  8 ,  1 9 8 8 .  A r t i c l e  I ,  § 1 ,  o f  t h e  C o n s t i t u t i o n  

o f  N e b r a s k a ,  a s  a m e n d e d ,  n ow  p r o v i d e s  a a  f o l l o w s :

A l l  p e r s o n s  a r e  b y  n a t u r e  f r e e  a n d  i n d e p e n d e n t ,  a n d  h a v e  

c e r t a i n  i n h e r e n t  a n d  i n a l i e n a b l e  r i g h t s ;  among t h e s e  a r e  l i f e ,  

l i b e r t y ,  t h e  p u r s u i t  o f  h a p p i n e s s ,  a n d  t h e  r i g h t  t o  k e e p  a n d

b e a r  a r m s  f o r  u e c u r i t y  o r  d e f e n s e  o f  s e l f ,  f a m i l y ,  h o m e ,  a n d

o t h e r s ,  a n d  f o r  l a w f u l  com m on  d e f e n s e ,  h u n t i n g , ' r e c r e a t i o n a l  

u s e ,  a n d  a l l  o t h e r  l a w f u l  p u r p o s e s ,  a n d  s u c h  r i g h t s  s h a l l  n o t  

b e  d e n i e d  o r  i n f r i n g e d  b y  t h e  s t a t e  o r  a n y  s u b d i v i s i o n  

t h e r e o f .  T o  s e c u r e  t h e s e  r i g h t s ,  a n d  t h e  p r o t e c t i o n  o f  

p r o p e r t y ,  g o v e r n m e n t s  a r e  i n s t i t u t e d  among p e o p l e ,  d e r i v i n g  

t h e i r  j u s t  p o w e r s  f r o m  t h e  c o n s e n t  o f  t h e  g o v e r n e d .

I n  c a s e  Ho ,  8 9 - 1 8 6 ,  t h e  d e f e n d a n t ,  C h a r l e s  A .  c o m e a u ,  w as  

c h a r g e d  w i t h  p o s s a i s i n g  a f i r e a r m  f r o m  w h i c h  t h e  m a n u f a c t u r e r ' s  

i d e n t i f i c a t i o n  m a r k s  o r  s e r i a l  n u m b e r s  h a d  b e e n  r e m o v e d ,  d e f a c e d ,  

a l t e r e d ,  o r  d e t t r o y i d .  T h e  d e f e n d a n t  f i l e d  a " d e m u r r a r "  w h i c h  

a l l e g e d  t h a t  t h e  i n f o r m a t i o n  f a i l e d  t o  a t a t a  a c r i m e  b e c a u s e  N t b .  

R e v .  S t a t .  5 2 8 - 1 2 0 7  ( R e i s s u e  1 9 8 5 ) ,  u n d e r  w h i c h  t h e  d e f e n d a n t  Was 

b e i n g  p r o s e c u t e d ,  was  now u n c o n s t i t u t i o n a l .  T r a a t i n g  t h e  d e m u r r e r  

a s  a  m o t i o n  t o  d i a m i s a ,  t h e  t r i a l  c o u r t  s u s t a i n e d  i t  a n d  d i s m l s e c d  

t h e  information.
I n  c a s e  N o ,  6 9 - 1 8 7 ,  t h e  d e f e n d a n t ,  L a r r y  L.  R u s h ,  w a s  c h a r g e d ,  

a s  a h a b i t u a l  c r i m i n a l ,  w i t h  b e i n g  a f e l o n  i n  p o e e e e s i o n  o f  a
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d e f e n d a n t  f i l e d  a " d e m u r r e r "  w h i c h  a l l e g e d  t h a t  t h e  i n f o r m a t i o n  

f a i l e d  t o  s t a t e  a c r i m e  b e c a u s e  N e b .  R e v .  2 t a t .  5 23-1206 ( R e i s s u e  

1 9 8 5 ) ,  u n d e r  w h i c h  t h e  d e f e n d a n t  waa b e i n g  p r o s e c u t e d ,  w as  now 

u n c o n s t i t u t i o n a l .  T r e a t i n g  t h e  d e m u r r e r  a s  a m o t i o n  t o  d i s m i s s ,  

t h e  t r i a l  c o u r t  s u s t a i n e d  i t  a n d  d i s m i s s e d  t h e  i n f o r m a t i o n .

T h e  S t a t e  t h e n  c o m m e n c e d  p r o c e e d i n g s  u n d e r  N e b .  R e v .  S t a t .

5 2 9 - 2 3 1 5 . 0 1  ( R e i s s u e  1 9 8 5 )  t o  r e v i e w  t h e  o r d e r s  d i s m i s s i n g  t h e  

i n f o r m a t i o n s .  I n  t h i s  c o u r t  t h e  c a s e s  h a v e  b e e n  c o n s o l i d a t e d  f o r  

b r i e f i n g  a n d  a r g u m e n t .

I t  i s  f u n d a m e n t a l  t h a t  a  s t a t u t e  i s  p r e s u m e d  t o  b e  

c o n s t i t u t i o n a l ,  and  t h e  b u r d e n  o f  e s t a b l i s h i n g  u n c o n s t i t u t i o n a l l y  

i s  o n  t h e  p a r t y  a t t a c k i n g  i t s  v a l i d i t y .  I n  r a  G u a r d i a n s h i p  a n d  

C o n s e r v a t o r s h i p  o f  S i m . 2 2 5  N e b .  1 8 1 ,  4 0 3  N . W . 2 d  7 2 1  ( 1 9 8 7 ) .

U n c o n s t i t u t i o n a l i t y  m u s t  b e  c l e a r l y  e s t a b l i s h e d  b e f o r e  a  s t a t u t e  

w i l l  b e  d e c l a r e d  v o i d ,  s t a t e  v .  C o n c l e . 2 2 4  N e b .  6 7 2 ,  4 0 i  N . W . 2 d  

1 41  ( 1 9 8 7 )  .

E s s e n t i a l l y ,  t n e  q u e s t i o n  p t « = » c n L c d  b y  t h a a a  a p p o a l a  i e  

w h e t h e r  t h e  a m e n d m e n t  p r e v e n t s  t h e  L e g i s l a t u r e  f r o m  p a s s i n g  a n y  

l a w s  r e g u l a t i n g  t h e  p o s s e s s i o n  o f  f i r e a r m * .

ThO d o f o n d a n t f l  o o n t e n d  Lhdfc l l iO  imendrasrve muete b a  r e a d  

l i t e r a l l y  a n d  t h a t  t h e  l a n g u a g e  w h i c h  * t a t e a  t h a t  t h e  r i g h t  t o  k e e p  

a n d  h e a r  a r m s  i a  " i n a l i e n a b l e "  a n d  s h a l l  n o t  b e  " i n f r i n g e d "  b y  

s t a t e  s t a t u t e  o r  l o c a l  o r d i n a n c e  p r e v e n t a  a n y  r e g u l a t i o n  b y  t h e  

L e g i s l a t u r e  o f  t h e  r i g h t  t o  p o a n e s s  a r m s .  T h e  d e f e n d a n t s  c o n c e d e  

t h a t  t h e  u s e  o f  w e a p o n *  may b e  r e g u l a t e d ,  b u t  a r g u e  t h a t  m e r *
i

p o s s e s s i o n  may n o t  b e .

T h e  S t a t e  c o n t e n d *  t h a t  t h e  p l a i n  m e a n i n g  o f  t h e  a m e n d m e n t  i *  

t h a t  t h *  r i g h t  t o  k e e p  a n d  b e a r  a r m s  t i s  l i m i t e d - t o  " l * v f u l
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p u r p o s e s . "  L a w f u l  p u r p o s e s  a r e  n o t  d e f i n e d  i n  t h e  a m e n d m e n t  e x c e p t  

a s  " f o r  s e c u r i t y  o r  d e f e n s e  o f  s e l f ,  f a m i l y ,  h o m e ,  a n d  o t h e r s ,  a n d  

f o r  l a w f u l  common d e f e n s e ,  h u n t i n g ,  r e c r e a t i o n a l  u s e ,  a n d  a l l  o t h e r  

l a w f u l  p u r p o s e s  . . . . "  T h e  S t a t e  a r g u e s  t h a t  i n  t h e  e x e r c i s e  o f  

t h e  p o l i c e  p o w e r ,  t h e  L e g i s l a t u r e  may d e f i n e  w h a t  p u r p o s e s  a r e

l a w f u l  p u r p o s e s .

T h e  p o l i c e  p o w e r  i s  an  a t t r i b u t e  o f  s t a t e  s o v e r e i g n t y ,  a n d ,  

w i t h i n  t h e  l i m i t a t i o n s  o f  s t a t e  a n d  f e d e r a l  C o n s t i t u t i o n s ,  t h e  

s t a t e  may,  i n  i t s  e x e r c i s e ,  e n a c t  l a w s  f o r  t h e  p r o m o t i o n  o f  p u b l i c  

s a f e t y ,  h e a l t h ,  morale, a n d  g e n e r a l l y  for t h e  p u b l i c  w e l f a r e .  

F i n o c c h l a r o . I n c .  v .  N e b r a s k a  L i e .  C o n t .  C o m m , , 2 17  N e b ,  4 8 7 ,  3 3 1  

N . W . 2d 7 0 1  ( 1 9 8 4 )  .

T h e r e  a r e  v e r y  f e w  r i g h t s  w h i c h  a r e  a b s o l u t e ,  a n d  t h i s  i s  o f  

n e c e s s i t y .  I n  e v e r y  p h a s e  o f  e v e r y d a y  e x p e r i e n c e ,  t h e r e  a r e  

e x t r e m e s  b e y o n d  w h i c h  so m e  r e s t r a i n t  o r  r e g u l a t i o n  i s  n e c e s s a r y  f o r  

t h e  common g o o d .

E v e n  i n  t h o s e  c a s e s  w h e r e  s t a t u t e s  h a v e  b e e n  h e l d  t o  b e  

i n v a l i d  b e c a u s e  i n  c o n f l i c t  w i t h  a c o n s t i t u t i o n a l  p r o v i s i o n  

c o n c e r n i n g  t h «  r i g h t  t o  k e e p  a n d  b e a r  a r m s ,  m any  c o u r t s  h a v e  

r e c o g n i z e d  t h a t  t h e  r i g h t  i s  n o t  a b s o l u t e .  I n  C i t y  o f  P r i n c e t o n  

v .  B u c k n e r . 377  S . E . 2 d  139  (W. V a .  1 9 8 8 ) ,  i n  w h i c h  t h e  S u p r e m e  

C o u r t  o f  A p p e a l s  o f  W e s t  V i r g i n i a  h e l d  a a t a t u t e  r e q u i r i n g  a 

l i c e n s e  t o  c a r r y  e e r t a i n  w e a p o n s  i n v a l i d ,  t h e  c o u r t  s a i d :

T h e  q u e s t i o n  r e m a i n e  w h e t h e r  t h e  s t a t e  m a y  r e a s o n a b l y  

r e g u l a t e  t h e  r i g h t  o f  a p e r s o n  t o  k e e p  and  b e a r  a rm s  i n  t h i s  

S t a t e .

we s t r e s s  t h a t  o u r  h o l d i n g  a b o v e  i n  n o  way  m e a n s  t h a t  t h e  

r i g h t  o f  a p a r a o n  t o  b e a r  a r m s  i s  a b s o l u t e .  See;  c a s e s  c i t e d  

i n f r a  a t  p .  1 4 6 .  O t h e r  j u r i s d i c t i o n *  c o n c l u d i n g  t h a t  s t a t e  

s t a t u t e e  o r  m u n i o i p a l  o r d i n a n c e s  h a v e " v i o l a t e d  c o n s t i t u t i o n a l
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p r o v i s i o n *  g u a r a n t e e i n g  a r i g h t  t o  b e a r  arm* f o r  d e f e n s i v e  

p u r p o s e s ,  t h o u g h  n o t  s p e c i f i c  i n  w h a t  w a y s  t h i s  i s  t o  b e  d o n e ,  

h a v e  r e c o g n i z e d  t h a t  a  g o v e r n m e n t  may r e g u l a t e  t h e  e x e r c i s e  

o f  t h e  r i g h t ,  p r o v i d e d  t h e  r e g u l a t i o n *  o r  r e s t r i c t i o n s  d o  n o t  

f r u s t r a t e  t h e  g u a r a n t e e s  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n .  

S e e ,  e . g . i I n  Re B r i c k e v , 8 I d a h o  5 9 7 ,  5 9 9 ,  7 0  P .  6 0 9 ,  609  

( 1 9 0 2 )  l C i t v  o f  L a *  V e g a s  v .  M o b e r cr. 82  N.M. 6 2 6 ,  6 2 7 ,  485  

P . 2 d  7 3 7 ,  7 3 8  ( C t . A p p . 1 9 7 1 ) .  P a r t i c u l a r l y ,  on  t h r e e

o c c a s i o n * ,  t h e  S u p r e m e  C o u r t  o f  O r e g o n ,  i n  s t r i k i n g  s t a t u t e *  

a s  v i o l a t i v e  o f  t h e  s t a t e ' s  c o n s t i t u t i o n a l  r i g h t  t o  b e a r  a r m s ,  

h a s  r e p e a t e d l y  s t r e s s e d  t h a t  t h e  c o u r t ' s  h o l d i n g s  s h o u l d  n o t  

b e  c o n s t r u e d  t o  m e a n  t h a t  a n  i n d i v i d u a l  h a s  a n  " u n f e t t e r e d  

r i g h t "  t o  p o s s e s s  o r  u s e  c o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  i n  

a n y  w a y  h e  c h o o s e * .  T h e  O r e g o n  c o u r t  h a s  c o n s i s t e n t l y

e m p h a s i z e d  t h a t  t h e  l e g i s l a t u r e  may r e g u l a t e  s u c h  p o s i e s s l o n  

and  u s e .  s t a t e  v .  D e l c u d o . 298  o r .  a t  4 0 3 ,  6 9 2  P . 2 d  a t  6 1 4 /  

S t a t e  v .  B l o c k e r . 2 9 1  O r .  a t  2 5 9 ,  6 3 0  P . 2 d  a t  8 2 6 ;  S t a t e _  

K e s s l e r . 289 O r .  a t  3 7 0 ;  6 1 4  P . 2d a t  9 9 .

« « • •

O u r  r e s e a r c h  h a s  r e v e a l e d  t h a t  c o u r t s  t h r o u g h o u t  t h e  

c o u n t r y  h a v e  r e c o g n i z e d  t h a t  t h e  c o n s t i t u t i o n a l  r i g h t  t o  l . e e p  

and  b e a r  a rm s  i *  n o t  a b s o l u t e ,  a n d  t h o s e  c o u r t s  h a v e  u n i f o r m l y  

u p h e l d  t h e  p o l i c e  p o w e r  o f  t h e  s t a t e  t h r o u g h  i t *  l e g i s l a t u r e  

t o  i m p o s e  r e a s o n a b l e  r e g u l a t o r y  c o n t r o l  o v e r  t h e  s t a t e

c o n s t i t u t i o n a l  r i g h t  t o  b e a r  arm® i n  o r d e r  t o  p r d r a o t e  t h e  

s a f e t y  and  w e l f a r e  o f  i t s  c i t i z e n * .  S e e . _ a . g . . B r i s t o w  v .  

S t a t e . 418  S o . 2 d  9 2 7 ,  9 3 0  ( A l a . C r i m , A p p , ) ,  c e r t ,  d e n i e d

( A l a . 1 9 8 2 ) ;  P e o p l * _ v .  - B l u e . 190  C o l o .  9 5 ,  1 0 2 - 0 3 ,  5 44  P . 2d 

3 8 5 ,  3 9 0 - 9 1  ( 1 9 7 5 ) ;  S t a t e  v .  R u p p . 2 8 2  N . W . 2 d  1 2 5 ,  1 3 0  ( lO V a  

1 9 7 9 ) ;  I n  r e  A t k l m m n ,  2 9 1  W .W .2d  3 9 6 ,  3 99  ( M i n n . 1 9 8 0 ) ;  S t A t e  

v .  A n g e l o . 3 N . J . M i e c .  1 0 1 4 ,  1 0 1 5 ,  1 3 0  A .  4 5 8 ,  4 5 9  ( 1 9 2 5 ) ;  

I t a t e  v .  D o e s . 1 0 0  N.M .  2 5 2 ,  2 5 4 - 5 5 ,  662  P . 2 d  2 6 1 ,  2 6 3 - 5 4  

( C t . A p p . 1 9 8 3 ) ;  C o m m o n w e a l t h  V .  R a v . 218 P a . S u p e r .  7 2 ,  7 9 ,  272  

A . 2d  2 7 5 ,  279  ( 1 9 7 0 ) ;  C a r f i e l d  v .  9 t a t e . 6 4 9  P . 2 d  8 6 5 ,  871  

(W yo .  1 9 8 2 )  . Me s t r e s s ,  h o w e v e r ,  t h a t  t h e  l e g i t i m a t e  

g o v e r n m e n t a l  p u r p o s e  i n  r e g u l a t i n g  t h e  r i g h t  t o  b e a r  a n a s
• * •• • .4. I / 4  .  l L  « *»*#«%** 0* 4 #«#%



of this right whore the governmental purpose can oe more 
narrowly achieved. City of Lakewood, supra,

At least forty-two jurisdictions have constitutional 
provisions guaranteeing a right to bear arms; however, most 
are distinguishable from art. Ill, § 22 either in their 
failure to specifically recognize the right to self-defense, 
or in their express recognition that the constitutional 
provision is subject to legislative regulation. See. R. Dawlut 
& J. Knoop, State Constitutions and the Right to Keep and Bear 
Arms. 7 Ckla. City U.L.Rev. 177, 236-240 (1982). The State, 
in the appendix to its brief, cites thirteen states which, 
like art. Ill, 9 22, grant a rather broad, unrestrictive right 
to bear arm3 for the defense of self and the state. With the 
xception of Vermont, which imposes no significant regulation, 

the remaining jurisdictions regulate the ownership and use of 
arms in general, particularly handguns.

Again excluding Vermont, certain statutory regulations 
are common to most of the jurisdictions having const! ..utional 
previsions comparable to West Virginia's. For instanca, the 
prohibit ion against _the_ possess ten or ownership _of_handflUni 
bv persons previously convicted of g felony or other specified 
crime is widely accepted. Four states prohibit the cpen or 
ccr.cealed carrying of handguns without a license or permit; 
several others specifically prohibit carrying a concealed 
handgun without a license, while at least one of these 
jurisdictions, namely, Arizona, further prohibits carrying a 
handgun in public establishments or certain specified public 
placea.

Based u p o n  the foregoing, we conclude that the right to 
k e e p  and  bear a rm s  guaranteed by W.Va.. Const, u - t .  I l l #  ! 22

is not unlimited. The individual's right to k*ep and bear 
arm* and the State's duty, under it [sic] police power, to 
make reasonable regulations for the purpose of protecting the 
health, safety and welfare of its citizens must be balanced. 
Ste People v. Blue. 190 Colo. 95, 102-03, 544 P.2d 3C3, 390-91 
( 1 9 7 3 ) .  Accordingly, the West Virginia legislature may,
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t h r o u g h  t h e  v a l i d  e x e r c i s e  o f  i t s  p o l i c e  p o w e r ,  r e a s o n a b l y  

r e g u l a t e  t h e  r i g h t  o f  a p e r s o n  t o  k e e p  a n d  b e a r  a r m s  i n  o r d e r  

t o  p r o m o t e  t h e  h e a l t h ,  s a f e t y  a n d  w e l f a r e  Of  a l l  c i t i r e n s  o f  

t h i s  s t a t a ,  p r o v i d e d  t h a t  t h e  r e s t r i c t i o n s  o r  r e g u l a t i o n s  

i m p o s e d  d o  n o t  f r u s t r a t e  t h e  c o n s t i t u t i o n a l  f r e e d o m s

g u a r a n t e e d  b y  a r t i c l e  I I I ,  s e o t i o n  22  o f  t h e  W e B t _ V l r g l n l a  

C o n s t i t u t i o n , kn ow n  a s  t h e  “ R i g h t  t o  K e e p  a n d  B e a r  Arms 

A m e n d m e n t . "

( E m p h a s i s  s u p p l i e d . )  377  S . E . 2 d  a t  1 4 5 - 4 9 .

I f  t h e  u s e  o f  a rm s  i s  s u b j e c t  t o  r e g u l a t i o n ,  t h e n  r e g u l a t i o n  

o f  t h e  r i g h t  t o  p o s s e s s i o n  may b e  t h e  o n l y  p r a c t i c a l  w a y  t o  make 

a n  e f f e c t u a l  r e g u l a t i o n  o f  t h e  u e e .  F o r  e x a m p l e ,  i f  t h e  u s e  o f  

a r m s  b y  p e r s o n s  o f  u n s o u n d  m i n d  i s  t o  b e  p r o h i b i t e d ,  p r o b a b l y  t h e  

o n l y  e f f e c t u a l  w ay  t o  p r e v e n t  t h e i r  u s e  i s  t o  p r o h i b i t  t h e  

p o s s e s s i o n  o f  arm s b y  s u c h  p e r s o n s .

£  I t  i s  w e l l  k n o w n  t )  a t  t h e  i d e n t i f i c a t i o n  a n d  t r a c i n g  o f  a
£

*7 w e a p o n  i s  an  i m p o r t a n t  f a c t o r  i n  s o l v i n g  c r i m e s  i n v o l v i n g  t h e  u s e
$

\  o f  a w e a p o n .  I t  i s  f o r  t h a t  r e a s o n  t h a t  i d e n t i f y i n g  m a r k s  a r e
I

s o m o t i m o c  r e m o v e d  f r o m  w e a p o n s .  I t  w o u l d  b o  o f  l i t t l e  u s e  t o  

p r o h i b i t  t h e  u u  o f  v e a p o n a  f r o m  w h i c h  i d e n t i f y i n g  m a r k s  h a v e  b e e n  

r e m o v e d  i f  t h e  p o s s e s s i o n  c f  s u c h  w e a p o n s  i s  l a w f u l .  T h e  m o s t  

e f f e c t i v e  w a y  t o  p r e v o n t  t h e  u s e  o f  s u c h  w e a p o n s  i s  t o  p r o h i b i t  

t h e i r  p o s s e s s i o n .  S i m i l a r l y ,  t h e  m o s t  e f f e c t i v e  w ay  t o  p r e v e n t  t h e  

u s e  o f  h a n d g u n s  b y  f e l o n s  i s  t o  p r o h i b i t  t h e  p o s s e s s i o n  o f  h a n d g u n s  

b y  f e l o n s .

Wo t h i n k  t h e  b a t t e r  v i e w  i s  t h a t  r e a a o n a b l e  r e g u l a t i o n  o f  t h e  

p o s s e s s i o n  o f  a rm s  i s  n o t  p r o h i b i t e d  b y  t h e  a m e n d m e n t .

i n  P e o p l e  v .  B l u e . 1 9 0  C o l o .  9 5 ,  544  P.2 d  3 8 5  ( 1 9 7 5 ) ,  t h e  

S u p r e m e  C o u r t  o f  C o l o r a d o  h e l d  t h a t  a s t a t u t e  p r o h i b i t i n g

$ 0 0 2



p o s s e s s i o n  o f  g u n s  b y  p e r s o n s  c o n v i c t e d  o f  & f e l o n y  w a s  n o t  i n v a l i d

u n d e r  a c o n s t i t u t i o n a l  p r o v i s i o n  g u a r a n t e e i n g  t h e  r i g h t  c o  b e a r

a r m s .  T h e  C o l o r a d o  c o n s t i t u t i o n a l  p r o v i s i o n  w a s  a s  f o l l o w s ;

T h e  r i g h t  o f  n o  p a r s o n  t o  k e e p  a n d  b o a r  a r m s  i n  d e f e n s e  

o f  h i a  h o m e ,  p e r s o n  a n d  p r o p e r t y ,  o r  i n  a i d  o f  t h e  c i v i l  p o w e r  

w h en  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  b e  c a l l e d  i n  q u e s t i o n ;  

b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  b e  c o n s t r u e d  t o  j u s t i f y  t h e  

p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  w e a p o n s .

C o l o .  C o n s t ,  a r t .  I I ,  S 1 3 .

T h e  C o l o r a d o  c o u r t  p a i d ;

I t  i s  a r g u e d  t h a t  t h e  s t a t u t e ,  w h i c h  p r o h i b i t s  p o s s e s s i o n ,  

u s e ,  a n d  c a r r y i n g  o f  a w e a p o n ,  i s  a  b l a n k e t  p r o s c r i p t i o n  t h a t  

c a n n o t  b e  r e c o n c i l e d  w i t h  t h e  l i t e r a l  c o n s t i t u t i o n a l  l a n g u a g e .  

A f e l o n  i s  a " p e r s o n "  w i t h i n  t h e  m e a n i n g  o f  A r t i c l e  I I ,

S e c t i o n  1 3 ,  t h e  a r g u m e n t  r u n s ,  a n d  o n c e  h e  h a s  s e r v e d  h i s  t e r m  

h e  i s  r e i n s t a t e d  t o  t h e  f u l l  r i g h t s  o f  c i t i z e n s h i p ,  C o l o .  

C o n s t . A r t .  V TI ,  S e c .  1 0 ,  i n c l u d i n g  t h e  a b s o l u t e  r i g h t  t o  b e a r  

a r m s .

H o w e v e r ,  n o t  a l l  c o n s t i t u t i o n a l  r i g h t s  a r e  a b s o l u t e .  

M o s f l r o v e _  V. Town^pf F e d e r a l  H e l g b t f l , 1 9 0  Colo. 1 ,  5 43  P.2 d  

7 1 5 ;  S t a p l e t o n .  J r .  v .  D i s t .  c t , . 1 7 9  C o l o .  1 8 7 ,  4 99  p . 2 d  3 1 0 ;  

A n d e r s o n  v ,  P e o p l e , 1 7 6  C o l o .  2 2 4 ,  4 9 0  P . 2 d  4 7 ,  s .* E£a  

4 0 5  U . S .  1 0 4 2 ,  92 S . C t .  1 3 1 6 ,  3 1  L . E d , 2 d  5 6 3 ;  U n i t e d  f l t a t e e  

v .  A k e s o n , 2 9 0  F. S u p p ,  2 1 2  ( D .  C o l o .  ' 1 9 6 8 )  / Slcnt>^_ C h i

rratiEnlty .Vi, Feggnts.of the Vnlvr.sAAY. ass F,
S u p p ,  5 1 5  ( D .  C o l o .  1 9 6 6 ) .  When r i g h t s  c o m e  i n t o  c o n f l i c t ,  

o n e  m u s t  o f  n e c e s s i t y  y i e l d .  T h e  c o n f l i c t i n g  r i g h t s  i n v o l v e d  

h a r e  a r e  t h e  i n d i v i d u a l ' s  r i g h t  t o  b e a r  a r m s  a n d  t h e  s t a t e ' s  

r i g h t ,  i n d e e d  i t s  d u t y  u n d e r  i t s  i n h e r e n t  p o l i c e  p o w e r ,  t o  

make r e a s o n a b l e  r e g u l a t i o n s  f o r  t h e  p u r p o s e  o f  p r o t e c t i n g  t h e  

h e e l t h ,  s a f e t y ,  e n d  w e l f a r e  o f  t h e  p e o p l e .  C p t t r e l l  v . _ T e e t a . 

1 39  C o l o ,  5 5 8 ,  3 4 2  P . 2 d  1 0 1 6 ;  D e n v e r  v .  D e n v r  & R i o  g r a n d e  

C o . , 63  C o l o .  5 7 4 ,  167  P .  9 6 9 ,  a f f ' d  2 5 0  U . S .  2 4 1 ,  3 9  f l . C t .

4 5 0 ,  63  L . E d .  9 5 8  ; T h e  P e o p l e  v ,  Hu p p . 33 C o l o .  * 0 ,  1 2 3  P .

6 5 1 .



We d o  n o t  r e a d  t h e  C o l o r a d o  C o n s t i t u t i o n  a s  g r a n t i n g  an  

a b s o l u t e  r i g h t  t o  b e a r  a rm s  u n d e r  a l l  s i t u a t i o n s .  I t  h a s  

l i m i t i n g  l a n g u a g e  d e a l i n g  w i t h  d e f e n s e  o f  h o m e ,  p e r s o n ,  a n d  

p r o p e r t y ,  T h e s e  l i m i t a t i o n s  h a v e  b e e r ,  r e c o g n i s e d  b y  t h e  

G e n e r a l  A s s e m b l y  i n  t h e  e n a c t m e n t  o f  s e c t i o n  1 8 - 1 2 - 1 0 5 ,  C . R . 3 .  

1 5 7 3 ,  w h i c h  r e s t r i c t s  t h e  r i g h t  t o  b e a r  a rm s  i n  c e r t a i n
i

c i r c u m s t a n c e s ,  w h i l e  p e r m i t t i n g  i n  o t h e r 1 c i r c u m s t a n c e s  t h e  

c a r r y i n g  o f  a  c o n c e a l e d  w e a p o n  i n  d e f e n s e  o f  h o m e ,  p e r s o n ,  a n d  

p r o p e r t y ,  a n d  a l s o  w h en  s p e c i f i c a l l y  a u t h o r i z e d  b y  w r i t t e n  

p e r m i t .

I n  o u r  v i e w ,  t h e  s t a t u t e  h e r e  i s  a l e g i t i m a t e  e x e r c i s s  

o f  t h e  p o l i c e  p o w e r .

" *  * * t o  l i m i t  t h e  p o s s e s s i o n  o f  f i r e a r m s  b y  t h o s e  w h o ,  b y  

t h e i r  p a s t  c o n d u c t ,  h a v e  d e m o n s t r a t e d  a n  u n f i t n e s s  t o  b e  

e n t r u s t e d  w i t h  s u c h  d a n g e r o u s  i n s t r u m e n t a l i t i e s ,  i s  c l e a r l y  

i n  t h e  i n t e r e s t  o f  t h e  p u b l i c  h e a l t h ,  s a f e t y ,  a n d  w e l f a r e  a n d  

w i t h i n  t h e  s c o p e  o f  t h e  L e g i s l a t u r e ' s  p o l i c e  p o w e r . "  P e o p l e  

Y .  T r u j l U a ,  1 7 8  C o l o .  1 4 7 ,  497  P . 2 d  1 .

S e e _ a l s o  R j o p l S _ V , M i l U f l ,  1 84  C o l o .  3 8 7 ,  5 24  P . 2 d  1 3 7 9 .  

T o  b e  s u r e ,  t h e  s t a t e  l e g i s l a t u r e  c a n n o t ,  i n  t h e  name o f  t h e  

p o l i c e  p o w e r ,  e n a o t  l a w s  w h i c h  r e n d e r  n u g a t o r y  o u r  B i l l  o f  

R i g h t s  a n d  o t h e r  c o n s t i t u t i o n a l  p r o t e c t i o n s .  L a k e w o o d  v .  

P i l l o w ,  _ s u p r a ; Rg.PPl J ^ y . t -  C o l o .  5 0 5 ,  57 P , 2 d

8 9 4 ;  P l a t t e  E t c . .  C .  j  K.  C o .  v ,  D o w e l l , 17 C o l o .  3 7 6 ,  30  P .  

6 8 ,  a p p e a l  d i s m i s s e d . 1 54  U . S .  5 1 2 ,  14 S . C t .  1 1 5 0 ,  3 8  L . E d .  

1 0 7 9 ,  B u t  we d o  n o t  r e a d  t h i s  s t a t u t e  a o  a n  a t t e m p t  t o  

s u b v e r t  t h e  i n t e n t  o f  A r t i c l e  I I ,  S e c t i o n  1 3 .  T h e  s t a t u t e  

s i m p l y  l i m i t s  t h e  p o s s e s s i o n  o f  g u n s  a n d  o t h e r  w e a p o n s  b y  

p e r s o n s  w h o  a r e  l i k e l y  t o  a b u s e  s u c h  p o s s e s s i o n .

1 9 0  C o l o ,  a t  1 0 2 - 0 3 ,  544  P . 2 d  a t  3 9 0 - 9 1 ,

I n  S t a t e  v ,  R i c e h l l l . 4 1 5  N , W . 2 d  4 8 1  ( N . D .  1 9 8 7 ) ,  t h e  S u p r e m e
«

C o u r t  o f  N o r t h  D a k o t a  h e l d  t h a t  a s t a t u t e  p r o h i b i t i n g  p o s e e s s i o n  

o f  f i r e a r m s  b y  c o n v i o t e d  f e l o n s  d i d  n o t  v i o l a t e  t h a t  s t a t e ' s  

c o n s t i t u t i o n a l  g u a r a n t e e  o f  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s ,

T h e  c o n s t i t u t i o n a l  p r o v i s i o n  w a s  a s  f o l l o w s :
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A l l  i n d i v i d u a l s  a r e  b y  n a t u r e  e q u a l l y  f r e e  and  

i n d e p e n d e n t  a n d  h a v e  c e r t a i n  i n a l i e n a b l e  r i g h t s ,  among w h i c h  

a r e  t h o s e  o f  e n j o y i n g  a n d  d e f e n d i n g  l i f e  and  l i b e r t y ;  

a c q u i r i n g ,  p o s s e s s i n g  a n d  p r o t e c t i n g  p r o p e r t y  a n d  r e p u t a t i o n ;  

p u r s u i n g  and  o b t a i n i n g  s a f e t y  a n d  h a p p i n e s s ;  a n d  t c  k e e p  and 

b e a r  a rm s  f o r  t h e  d e f e n s e  o f  t h e i r  p e r s o n ,  f a m i l y ,  p r o p e r t y ,  

and  t h e  s t a t e ,  a n d  f o r  l a w f u l  h u n t i n g ,  r e c r e a t i o n a l ,  and  o t h e r  

l a w f u l  p u r p o s e * ,  w h i c h  s h a l l  n o t  b e  i n f r i n g e d ,

N.D. Const, art. I, § 3.
I h e  N o t c h  D a k o t a  c o u r t  s t a t e d :

R i c e h i l l  a r g u e s  t h a t  t h e  r i g h t  t c  b e a r  a r m s  i s  a b s o l u t e .  

He a r g u e s  t h a t  t h e  l a n g u a g e  o f  t h e  p r o v i s i o n  s t a t e s  t h a t  t h e  

r i g h t  t o  b e a r  a rm s  " s h a l l  n o t  b e  i n f r i n g e d , "  a n d  t h a t  t h i s  

means  t h a t  t h e  L e g i s l a t u r e  may p l a c e  n o  l i m i t s  on  t h e  

p o s s e s s i o n  o f  a r m s .  We d i s a g r e e  w i t h  s u c h  a b r o a d  r e a d i n g  o f  

t h e  p r o v i s i o n .  I n s t e a d ,  we b e l i e v e  o u r  C o n s t i t u t i o n ' s  

p r o t e c t i o n  o f  t h e  r i g h t  t o  k e e p  ar.d b e a r  a r m s  i s  n e t  a b s o l u t e ;  

a l t h o u g h  i t  p r e v e n t s  t h e  n e g a t i o n  o f  t h e  r i g h t  t o  k e e p  a n d  

b e a r  a r m s ,  t h a t  r i g h t  n e v e r t h e l e s s  r e m a i n s  s u b j e c t  t o  

r e a s o n a b l e  r e g u l a t i o n  u n d e r  t h e  S t a t e ' s  p o l i c e  p o w e r .  As  t h e  

M i c h i g a n  S u p r e m e  C o u r t  s t a t e d  i n  c o n s t r u i n g  t h a t  S t a t e ' s  r i g h t  

t o  b e a r  a r m s ,  " r e g a r d l e s s  o f  t h e  b a s i s  o f  t h e  r i g h t  t o  b e a r  

a r m s ,  t h e  S t a t e ,  n e v e r t h e l e s s ,  h a s  t h e  p o l i c e  p o w e r  t o  

r e a s o n a b l y  r e g u l a t e  i t . ”  P e o p l e  v .  B r o w n . 2 5 3  M i c h .  5 3 7 ,  2 3 5  

N.W. 2 4 5 ,  2 4 6  ( 1 9 3 1 ) .

I n  t h i s  c a s e  t h e  L e g i s l a t u r e  p r o h i b i t e d  t h e  p o s s e s s i o n  

o f  f i r e a r m s  b y  p e r s o n s  w ho  h a v e  p r e v i o u s l y  c o m m i t t e d  s e r i o u s  

c r i m e * .  I t  i 3  p a t e n t l y  r e a a o n a b l e  f o r  t h e  L e g i s l a t u r e  t o  

conclude t h a t  i t  i s  p r o t e c t i n g  t h e  p u b l i c  w e l f a r e  b y  e n a c t i n g  

l e g i s l a t i o n  t h a t  k e e p s  f i r e a r m s  o u t  o f  t h e  h a n d s  o f  p e o p l e  who  

h a v e  sh ow n  a d i s p o s i t i o n  t o  h a m  o t h e r s .  T h e  L o u i s i a n a  

Supreme* C o u r t  s t a t e d ,  i n  r e j e c t i n g  a S t a t e  c o n s t i t u t i o n a l  

r i g h t - t o - b e e r - n r a e  c h a l l e n g e  t o  i t *  p r o h i b i t i o n  a g a i n s t  

p o s s e a e i o n  o f  a f i r e a r m  b y  a f e l o n  u n d e r  a  p o l i c e - p o w e r  

r a t i o n a l e :



MI t  i s  b o y o n d  q u e s t i o n  t h a t  t h e  s t a t u t e  c h a l l e n g e d  i n  t h e  

i n s t a n t  c a s e  was  p a s s e d  i n  t h e  i n t e r e s t  o f  t h e  p u b l i c  a n d  a s  

c n  e x e r c i s e  o f  t h e  p o l i c e  p o w e r  v e s t e d  i n  t h e  l e g i s l a t u r e .  

I t s  p u r p o s e  i s  t o  l i m i t  t h e  p o s s e s s i o n  o r  f i r e a r m s  b y  p e r s o n s  

w h o ,  b y  t h e i r  p a s t  c o m m i s s i o n  o f  c e r t a i n  s p e c i f i e d  s e r i o u s  

f e l o n i e s ,  h a v e  d e m o n s t r a t e d  a  d a n g e r o u s  d i s r e g a r d  f o r  t h e  l a w  

a n d  p r e s e n t  a p o t e n t i a l  t h r e a t  o f  f u r t h e r  o r  f u t u r e  c r i m i n a l  

a c t i v i t y . "  y .  A m o s . 3 4 3  S o . 2 d  1 6 6 ,  168  ( L a . 1 9 7 7 ) ,

4 1 5  N . W . a d  a t  4 8 3 .  The  N o r t h  D a k o t a  c o u r t  a l s o  c i t e d  P e o p l e  v .

A l l l i *  1 9 0  C o l o .  9 5 ,  544  P . 2 d  3 8 5  ( 1 9 7 5 ) ,  w i t h  a p p r o v a l ,

We c o n c l u d e  t h a t  t h e  s t a t u t e s  i n  q u e s t i o n  a r e  r e a s o n a b l e

r e g u l a t i o n s  o f  t h e  r i g h t  t o  k e e p  a n d  b e a r  a rm s  a n d  t h e  j u d g m e n t s

d i s m i s s i n g  t h e  i n f o r m a t i o n s  w s r e  e r r o n e o u s ,  s i n c e  t h e  d e f e n d a n t #

h a v e  n o t  b e e n  p l a c e d  i n  j e o p a r d y ,  t h e  c a u s e  i n  e a c h  c a s e  i s

r e m a n d e d  f o r  f u r t h e r  p r o c e e d i n g s .

EXCEPTIONS SUSTAINED, AND CAUSES REMANDED 
FOR FURTHER PROCEEDINGS.

*
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PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE NAVARRE
lliSO

NAME I 
TITLE: 
TREOS: 
CITY: 
PHONE: 
LL NO: 
3JECT: 
SSAGE:

BILL LUND 
376-5149 MK 
POO 8703*0 
HASILLA 
376-6533

ZIP: 99687

LOCAL AUTONOMY-ILLEGALIZE H0K3 BREWIN6???
OEAR SIRS
PLEASE WORK TO REPEAL OR AMEND THE U N  WICH MAKES HOME BREWING 

ILLEGAL IN THE STATE. I REALIZE AFTER TALKING TO MISTER LARSON'S 
OFFICE. THAT THE INTENT WAS NOT TO ILLEGALIZE IN THIS AREA AMO WAS 
ADVISED THAT I COULO PROBABLY CONTINUE. BUT THIS IS A HOBBY OF MINE THAT 
I LIKE TO BRAG ABOUT ANO I LIKE TO BE LEGAL. WOULD APPRECIATE A REPLY.

POMID: 14112057 
DATE: 01/17/89 
TIME: 11:20:57 

OMAME: MAT-SU LIO

o pie s : REPRESENTATIVES REPRESENTATIVES 2EM L03

LARSON MENARD KERTTULA
BARNES BOUCHER 3ZYHAN3KI
BOYER CATO BINKLEY
COLLINS COTTEN FAHRENKAMP
DAVIS. H . DONLEY FAIKS
ELLIS FOSTER HALFORD
FURNACE GOLL JfJNES
HANLEY HOFFMAN PEARCE
KOPONEH M A R T I N STURGULEW3KI
HILLER PETTYJOHN UEHLING
PHILLIPS SHARP ZHAROFF
SHULTZ SWACKHAMMER
TAYLOR
ZAWACKI

ULMER

n a m e: RICMARO ROSS 
TITLE: CHIEF OF POLICE 

AODRESS: 107 S. WILLOW ST 
CITY: KENAI, ALASKA 

PHONE: 283-7879 
BILL MO: HJR 7 
SUBJECT: RIGHT TO KEEP AMO 
MESSAGE: REQUEST THAT YOUR

ZIP: 99611

BEAR ARMS
COMMITTEE NOT MOVE THIS RESOLUTION lATTIL XT HAS RE 

CEIVEO THOROUGH LEGAL REVIEW. THE CONCERN BEING THAT THE MINIMAL STATUATORT R 
ULATIOH CURRENTLY PLACED ON FIREARMS POSSESSION (IE FELON IN POSSESSIONJPOSSES 
ION ON LICENSED PREMISES? WHILE INTOXICATED? OF ILLEGAL WEAPONS? CONCEALEO MEA 
PONS) MAY BE JUOICALLY NULLIFIED IF ADOPTED.

POMID: 13143834 
DATE? 01/17/89 
TIME: 14:38:34 

LIONAHE: SOLDOTNA Lit

COPIES: REPRESENTATIVE SENATOR 

SWACKHAMMER FISCHER

c/



Bill Shellleld, Governor

DEPAIKTM EIVT O F LA W

OFFICE OF THE ATTORNEY GENERAL

pouch k  -  s t a  r e  capitoi
JUNEAU. ALASKA 99BII 
PHONE: 19071 46S36O0

April 13, 1983
Redated 7/1/83 for princing purpos

The Honorable Pat Rodey 
Senator
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

The Honorable Charlie Bussell 
Representative 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

Dear Senator Rodey and Representative Bussell:

You have asked this office whether a landlord, through
a leasehold agreement, may prohibit a tenant from possessing 
handguns. We conclude that in certain circumstances a landlord 
may restrict or prohibit the use and/or possession of handguns on 
property which is leased to another individual.

Our initial inquiry regarding this matter commenced
with a review of relevant Alaskan Constitutional provisions. The 
Alaska Constitution directly addresses a citizens ability to bear 
arms at Article I, Section 19 which states:

A well-regulated militia being necessary to the 
security of a free state, the right of the people 
to keep and bear arms shall not be infringed.

The language embodied in Alaska's Constitution pertain
ing to arms is virtually identical, save for two changes in punc­
tuation, to language found in Article II of the United States 
Constitution. Article II of the United States Constitution was 
proposed by the Congress on September 25, 1789 and became the law 
of the United States on December 15, 1791. During che one
hundred and ninety two years since adoption of the Second 
Amendment to the United States Constitution and che twenty-four 
years since the Alaska Constitution has been in effect, numerous 
court cases have interpreted die constitutional language which 
establishes the right to bear arms.

Re: Handgun Ban
Our file No.: 366-444-83
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We note the period since the adoption of the Second 
Amendment has witnessed an ever increasing issuance of opinions 
from the judiciary of the various states and the federal courts 
which place limits on an individual's ability to bear arms. Some 
commentators have theorized that the legislative and judicial 
limitations increased significantly with the availability of 
inexpensive surplus weapons following the American Civil War. If 
According to this theory, the increase in restrictive gun control 
measures and corresponding judicial interpretations was 
associated with increasing acquisition of firearms by recently 
emancipated Black Americans and immigrants coupled with the 
increased availability of firearms in the post Civil War 
industrial America. The right of 'bearing arms' is not a right 
granted by the Constitution nor is it in any manner dependant 
upon that instrument for its existence. U.S. v. Cruikshank, 92 
U.S. 553 (D.C.La. 1875). !

While offering no judgment on the propriety or effec­
tiveness of the restrictive legislative and judicial measures, we 
observe that the current state of the law pertaining to the con­
stitutional language holds that:

[The] purpose of this amendment, guaranteeing that 
the right of the people to keep and bear arms, was 
to preserve the effectiveness and assure the con­
tinuation of the state militia. U.S. v. Oakes,
564 F.2d, cert, denied 98 S.Ct. 1493 (C.A. Kan. j
1977).

The modern judicial view has increasingly found that 
the guaranteed right to keep and bear arms is not an individually 
protected right, but rather a collective right which allows the 
people of the various states to serve in a militia. The contem­
porary judicial view in the great majority of states interprets * 
the constitutional language as posing no limitations on the 
legislature's power to regulate the ownership or control of fire- 
arms. Whatever the scope of any common-law or constitutional 
right to bear arms, it is not absolute and does not guarantee :o 
individuals the right to carry weapons abroad at all times and in 
all circumstances. Application of Atkinson, 291 N.W.2d 396 
(Minn. 1980). By analogy then, a landlord, too, could restrict

1/ Kates. Don B. Restricting Handguns, North River Press, pages 
7-30 ( 1979) ---------------- ---
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the possession of handguns on property he or she owns and leases. 
If the State can restrict arms without running afoul of constitu­
tional provisions, an individual almost certainly has similar 
abilities.

It is conceivable that a landlord's ban on handgun 
ownership could be challenged under constitutional doctrines 
which afford a right of privacy. The United States Constitution, 
while not containing an express provision guaranteeing privacy 
has been interpreted to afford an individual certain protections, 
Cf. Griswold v. Connecticut, 381 U.S. 479 (1965). "The Consticu- 

extends special safeguards to the privacy of the home, in-tion
eluding activities 
Cf. U.S. v. Orito,

which might be prohibited 
413 U.S. 137, 142 (1973).

in ocher contexts

While it is unlikely thac a court would find that an 
individuals right to possess arms (for example a gun collection) 
is protected by the privacy shield of the U.S. Constitution, the 
argument could be maintained. We are unaware of this argument 
being successfully asserted in any anglo-american jurisdiction.

prLvacy 
Artiele

A more likely source of 
doctrine may be afforded 
I, Section 22 which states

protection under the right to 
by the Alaska Constitution at 
that:

The right of the people to privacy shall not be 
infringed. The legislature shall implement this 
section.

The Alaska Supreme Court has explicitly stated that the right of 
privacy guaranteed to Alaskans is broader in scope chan that 
guaranteed by the federal constitution. Woods & Rohde. Inc., v. 
State, 565 P. 2d 138 (1977). Even so, the meaning ot privacy ot 
necessity must vary depending on the factual context and che 
often compelling interests of society and the individual. State 
v. Class. 583 P.2d 879 (1978). The test for whac interests are 
protected under Alaska's constitutional right to privacy are, 
firsr, whether a person has exhibited an actual (subjective) 
expectation of privacy and, second, thac the expectation be one 
that society is prepared to recognize as "reasonable". Hilbers 
v. Municipality of Anchorage, 611 P.2d 31 (1980).

The question of handgun ownership in Alaska and whether 
such ownership is "reasonable" in che context of a landlord 
tenant relationship is open ended. Probably the "expectation* 
and reasonableness of gun ownership in Alaska is different than 
the reasonableness of gun ownership in many other jurisdictions 
where actual firearm ownership and use is reduced. In any evenc,
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absent specific language under the Alaska Uniform Residential 
Landlord and Tenant Act, AS 34.03.010 et seq., or other relevant 
Alaska law, prohibiting inclusion of provisions in a leasehold 
agreement, we believe a landlord can properly restrict the terms 
of the tenancy. 2/ In all probability, under existing Alaska 
law, a landlord can restrict possession of handguns for tenants 
in a manner not unlike a landlord's ability to prohibit tenants 
from possessing dogs, operating businesses in a residential 
leasehold or operating obnoxious stereo equipment.

While a landlord will probably be able to impose a re­
striction prohibiting future tenants from possessing handguns, an 
across-the-board ban applicable to tenants with existing 
leasehold agreements may be invalid. Under classic contract 
principles, neither party to an agreement may superimpose an 
additional term on a valid contract without the consent of each 
party to the contract. Consequently, a landlord may not prohibit
handgun possession among tenants during the pendency of an
existing lease. Conversely, where a landlord and tenant agree to 
a lease agreement which contains a restriction banning handguns, 
remedial legislative action interpreting Alaska's right to 
privacy law to permit such possession probably would not 
invalidate existing prohibitions.

Finally, concern was expressed regarding the state's 
liability with respect to landlord/tenant agreements which pro­
hibit handgun ownership in buildings located on propercy owned by 
the State. This last point is conceivably problematic if the 
land on which the Panoramic View Apartments are located is
conveyed to the state as a result of the current Alaska Railroad 
transfer negotiations. Attached is a copy of a memorandum by
Assistant Attorney General Jack McGee which deals with this 
subj ect.

2/ In passing, we note that a landlord concerned with 
unjustified gun play need not necessarily prohibit gun ownership. 
Other remedies exist for controlling individual tenants with a 
propensity to abuse gun ownership. Cf. Osness v. Dimond Estates, 
Inc^, 615 P.2d 605 (1980), where the landlord obtained a Forcible 
ErTcry and Detainer (F.E.D.) thereby removing a tenant that proved 
incapable of properly handling firearms.

4
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We trust this response answers your inquiry, 
have any additional questions, please let me know.

Sincerely,

JWG:vrb
cc: Norman C. Gorsttch

Attorney General
Ronald W. Lorensen 
Deputy Attorney General

NORMAN C. GORSUCH 
ATTORNEY GENERAL

Joseph W. Geldhof 
Assistant Attorney

13, 1983 
Page 5
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A N A L Y SIS  OF 
PROPOSED ALASKA CONSTITUTIONAL 
GUARANTEE TO KEEP AND BEAR ARMS

" T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  a rm s  s h a l l  n o t  b e  
d e n i e d  o r  i n f r i n g e d  by t h e  s t a t e  o r  a n y  s u b d i v i s i o n  t h e r e o f . "

T h i s  p r o p o s a l  p r o t e c t s  t h e  t r a d i t i o n a l  l a w f u l  r i g h t s  t h a t  
g u n  o w n e r s  a s s u m e d  w e r e  g u a r a n t e e d  i n  A l a s k a .

T h e  I n d i v i d u a l  R i g h t

T h e  p r o p o s e d  a m e n d m e n t  g u a r a n t e e s  a n  i n d i v i d u a l  r i g h t .  
N e v e r t h e l e s s ,  a p e r s o n  i n  a h i g h - r i s k  c a t e g o r y  w o u l d  n o t  e n j o y  
t h i s  r i g h t .  T h a t ,  e . g . ,  f e l o n s ,  m i n o r s ,  a nd  t h e  m e n t a l l y  i n f i r m  
a r e  t r e a t e d  d i f f e r e n t l y  h a s  g a i n e d  s u c h  u n i v e r s a l  a c c e p t a n c e  t h a t  
c o m m e n t a t o r s  m e n t i o n  o n l y  i n  p a s s i n g  t h a t ’ s u c h  p e r s o n s  do  n o t  
e n j o y  t h e  f u l l  b e n e f i t s  o f  t h i s  r i g h t .  D o w l u t  & K n o o p ,  S t a t e  
C o n s t i t u t i o n s  a n d  t h e  R i g h t  t o  K e e p  a n d  B e a r  A r m s , 7 O k l .  C i t y
U n i v .  L .  R e v .  1 7 7 ,  191  <5c n .  7 1 ( 1 9 8 2  ) .  S e e  a l s o  R i c h a r d s o n  v .
R am i r e z , 4 1 8  U . S .  2 4  ( 1 9 7 4  ) ( f e l o n s  h a v e  no r i g h t  t o  v o t e ) .

T h e  c o n s t i t u t i o n s  o f  4 2  s t a t e s  c o n t a i n  a r i g h t  t o  b e a r
a r m s .  T h e s e  g u a r a n t e e s  h a v e  n o t  b e e n  a n  o b s t a c l e  t o  r e a s o n a b l e  
r e g u l a t i o n .  S t a t u t e s  p r o h i b i t i n g  p o s s e s s i o n  o f  f i r e a r m s ,  e . g . ,  
b y  c o n v i c t e d  f e l o n s  h a v e  b e e n  c o n s i s t e n t l y  u p h e l d .  E x a m p l e s  o f  
s u c h  d e c i s i o n s  i n c l u d e  S t a t e  v .  R i c e h i l l , 4 1 5  N . W . 2 d  4 8 1  ( N . D .  
1 9 8 7 ) ;  C a r f i e l d  v .  S t a t e , 6 4 9  P . 2 d 8 6 5  (W y o . 1 9 8 2 ) ;  S t a t e  v .
F a n t , 53  O h .  A p p . 2 d 8 7 ,  3 7 1  N . E . 2 d  5 8 8  ( 1 9 7 7 ) ;  S t a t e  v .  A m o s , 3 4 3  
S o .  2d 1 6 6  ( L a .  1 9 7 7 ) ;  S t a t e  v .  C a r t w r i g h t , 2 4 6  O r e .  1 2 1 ,  4 1 8  
P . 2d 8 2 2  ( 1 9 6 6 ) .  O v e r  a c e n t u r y  a g o  a c o u r t  u p h e l d  a c o n v i c t i o n  
u n d e r  a s t a t u t e  f o r b i d d i n g  s e l l i n g ,  g i v i n g ,  o r  l e n d i n g  w e a p o n s  t o  
m i n o r s .  C o l e m a n  v .  S t a t e , 3 2  A l a .  5 8 1  ( 1 8 5 8 ) .

K e e p  a nd B e a r  Arms

T h e  t e r m  " a r m s "  r e f e r s  o n l y  t o  s u c h  a r m s  a s  a r e  c o m m o n ly  
k e p t  by  t h e  p e o p l e .  C o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  w o u l d  
I n c l u d e  t h e  r i f l e ,  s h o t g u n ,  a n d  p i s t o l .  S t a t e  v .  K e s s l e r , 2 8 9  

O r e .  3 5 9 ,  6 1 4  P . 2 d 94  ( 1 9 8 0 ) ;  T a y l o r  v .  M c N e a l , 5 2 3  S . W . 2 d  1 4 8 ,  
1 5 0  (M o .A p p .  1 9 7 5 ) ;  R l n z l e r  v .  C a r s o n , 2 6 2  S o . 2 d 6 6 1 ,  6 6 6  ( F l a .  
1 9 7 2 ) ;  S t a t e  v .  S h e l b y . 9 0  Mo.  3 0 2 ,  2 S . W .  4 6 8  ( 1 8 8 6 ) ;  S t a t e  v .  

D u k e , 4 2  T e x .  4 5 5 ,  4 5 8 - 5 9  ( 1 8 7 5 ) ;  S t a t e  v .  A n d r e w s , 5 0  T e n n .  1 6 5 ,  
8 Am.  R e p .  8 ( 1 8 7 1 ) ;  Nunn v .  S t a t e , 1 G a .  ( 1  K e l . )  2 4 3  ( 1 8 4 6 ) .

B o m b s ,  c a n n o n ,  p o i s o n  g a s  a n d  o t h e r  a r m s  o f  m a s s  
d e s t r u c t i o n  o r  w h i c h  a r e  e x c l u s i v e l y  u s e d  by t h e  o r g a n i z e d  
m i l i t a r y  do n o t  co m e u n d e r  t h e  p r o t e c t i o n  o f  t h e  c o n s t i t u t i o n a l  
u m b r e l l a .  S t a t e  v .  K e s s l e r , R i n z l e r  v .  C a r s o n , S t a t e  v .  K e r n e r , 
S t a t e  v .  S h e l b y , s u p r a .



A p e r s o n  ma y  o n l y  k e e p  o r  b e a r  c o n s t i t u t i o n a l l y  p r o t e c t e d  
a r m s .  T h e  r i g h t  t o  k e e p  a r ms  i n c l u d e s  t h e  f o l l o w i n g ;

W h a t ,  t h e n ,  i s  i n v o l v e d  i n  t h i s  r i g h t  o f  
k e e p i n g  a r m s ?  I t  n e c e s s a r i l y  i n v o l v e s  t h e
r i g h t  t o  p u r c h a s e  a nd u s e  t h e m i n  s u c h  a way
a s  i s  u s u e l ,  o r  t o  k e e p  t h e m  f o r  t h e  o r d i n a r y  
p u r p o s e s  t o  w h i c h  t h e y  a r e  a d a p t e d  . . .  T h e  
r i g h t  t o  k e e p  a r m s ,  n e c e s s a r i l y  i n v o l v e s  t h e  
r i g h t  t o  p u r c h a s e  t h e m,  t o  k e e p  i n  a s t a t e  o f  
e f f i c i e n c y  f o r  u s e ,  a n d  t o  p u r c h a s e  a nd 
p r o v i d e  a m m u n i t i o n  s u i t a b l e  f o r  s u c h  a r m s ,  a n d  
t o  k e e p  t h e m i n  r e p a i r .  A n d r e w s  v .  S t a t e , 5 0
T e n n .  1 6 5 ,  1 7 8 ,  8 Am.  R e p .  8 ,  13 ( 1 8 7 1 ) .

T h e  b e a r i n g  o f  c o n s t i t u t i o n a l l y  p r o t e c t e d  a rm s  m ay b e  
r e g u l a t e d .  C o n c e a l e d  c a r r y i n g  s t a t u t e s ,  e . g . ,  a r e  r o u t i n e l y  
u p h e l d . ,  S t a t e  v .  M cA d a m s, 7 1 4  P . 2 d  1 2 3 6  ( Wy .  1 9 8 6  ) ;  S t a t e  v .
K e s s l e r , 2 8 9  O r e .  3 5 9 ,  6 14 P . 2d 9 4  , 9 9  ( 1 9 8 0 ) ;  H o l l a n d  v .
C on m on w ea 1 t h , 2 9 4  S . W . 2 d  8 3  , 85  ( K y .  1 9 5 6  ) .  E v e n  o p e n  c a r r y i n g  
f o r  a n  u n l a w f u l  p u r p o s e  ma y b e  p r o h i b i t e d .  S t a t e  v .  D a w s o n , 2 7 2  
N . C .  5 3 5 ,  1 5 9  S . E . 2 d  1 ( 1 9 6 8 ) .  A l i c e n s e  ma y  b e  r e q u i r e d  t o  
c a r r y  a p i s t o l  c o n c e a l e d .  S c h u b e r t  v .  D e B a r d , 73 I n d .  D e c .  5 1 0 ,  
3 9 8  N . E . 2 d  1 3 3 9  ( I n d .  A p p .  1 9 8 0 ) .  C a r r y i n g  a gun w h i l e  d r u n k  i s  
o u t s i d e  t h e  p r o t e c t e d  b o u n d a r i e s  o f  t h e  r i g h t  t o  b e a r  a r m s .
P e o p l e  v .  G a r c i a , 1 9 7  C o l o .  5 5 0 ,  5 9 5  P . 2d 2 2 8  ( 1 9 7 9 )  ( e n  b a n c ) .  
On e  m ay n o t  b e  a r m e d  in  c o u r t ,  c h u r c h ,  a t  e l e c t i o n s  o r
c o n c e r t s .  H i l l  v .  S t a t e , 53  G a . 4 7 3  , 4 7 6  ( 1 8 7 4  ) .  U n a u t h o r i z e d
p a r a d i n g  w i t h  a r m s  may b e  p r o h i b i t e d .  C o m m o n w e a lth  v .  M u r p h y ,
1 6 6  M a s s .  1 7 1 ,  4 4  N . E .  1 3 8  ( 1 8 9 6 ) .  D i s c h a r g i n g  a f i r e a r m  wi  t l i o u t  
j u s t i f i c a t i o n  w i t h i n  t h e  c i t y  l i m i t s  i s  n o t  c o n s t i t u t i o n a l l y  
p r o t e c t e d  c o n d u c t .  S t a t e  v .  J o h n s o n , 7 6  S . C .  3 9 ,  5 6  S . E .  5 4 4  
( 1 9 0 7 ) .

T h e  t r a d i t i o n a l  l a w f u l  d e f e n s e  o f  s e l f ,  f a m i l y ,  a n d  home h a s  
a n c i e n t  r o o t s .  H a l b r o o k ,  T h e  J u r i s p r u d e n c e  o f  t h e  S e c o n d  a n d  
F o u r t e e n t h  A m e n d m e n t , 4 G e o .  M a so n  L .  R e v .  1 ,  5 ( 1 9 8 1 ) ;  C a p l a n ,  
T h e  R i g h t  o f  t h e  I n d i v i d u a l  t o  B e a r  A r m s ;  A R e c e n t  J u d i c i a l  
T r e n d , 1 9 8 2  D e t r o i t  C o l .  L .  R e v .  7 8 9  , 7 9 4  ; D o w l u t  <5c K n o o p ,  S t a t e  
C o n s t i t u t i o n s  a n d  t h e  R i g h t  t o  K e e p  a n d  B e a r  A r m s , 7 O k l .  C i t y  
U n i v .  L .  R e v .  1 7 7 ,  1 8 3  ( 1 9 8 2 ) ;  M a l c o l m ,  T h e  R i g h t  o f  t h e  P e o p l e  
t o  K e e p  a n d  B e a r  A r m s ;  T h e  Common Law T r a d i t i o n , 10 H a s t i n g s  
C o n s t .  L .  Q.  2 8 5  ( 1 9 8 3 ) .

T h e r e  i s  no  s o c i a l  i n t e r e s t  i n  p r e s e r v i n g  t h e  l i v e s  a n d  
w e l l b e i n g  o f  c r i m i n a l  a g g r e s s o r s  a t  t h e  c o s t  o f  t h e i r  v i c t i m s .
T h e  o n l y  d e f e n s i b l e  p o l i c y  s o c i e t y  c a n  a d o p t  i s  o n e  t h a t  w i l l  
o p e r a t e  a s  a s a n c t i o n  a g a i n s t  u n l a w f u l  a g g r e s s i o n .  T h e  p o l i c e  
h a v e  no d u t y  t o  p r o t e c t  t h e  i n d i v i d u a l .  W a r r e n  v .  D i s t r i c t  o f  
C o l u m b i a , 4 4 4  A . 2 d  1 ( D . C .  A p p .  1 9 8 1 )  ( en b a n c ) .  On e  c o u r t  
r e d u c e d  t h i s  p r i n c i p l e  o f  l a w t o  t h e  s u c c i n c t  co m m en t t h a t  " t h e r e  
i s  no c o n s t i t u t i o n a l  r i g h t  t o  b e  p r o t e c t e d  by t h e  s t a t e  a g a i n s t  
b e i n g  m u r d e r e d  b y  c r i m i n a l s  o r  m a d m e n . "  B o w e r s  v . De V i t o , 6 8 6  
F . 2 d 6 1 6 ,  6 1 8  ( 7 t h  C i r .  x 9 5 2 ) .



T h e  p r o p o s e d  g u a r a n t e e  i s  a v i c t i m s '  r i g h t s  m e a s u r e .  I t  
w i l l  g u a r a n t e e  t h a t  a p e r s o n  may e x e r c i s e  t h e  c h o i c e  t o  h a v e  a r m s  
t o  l a w f u l l y  a n d  e f f e c t i v e l y  r e s i s t  v i o l e n t  c r i m i n a l  a g g r e s s i o n  
a g a i n s t  s e l f ,  f a m i l y  o r  h o m e .

C o n c l u s  i o n

T h i s  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  i s  
l e f t  w i t h  t h e  p o w e r  t o  d e a l  e f f e c t i v e l y  w i t h  c r i m i n a l  

m i s c o n d u c t .  On t h e  o t h e r  h a n d ,  i t  w o u l d  p r e v e n t  t h e  d e c e n t  
p e o p l e  o f  t h i s  s t a t e  f r o m  b e i n g  d i s a r m e d .  S t a t e  v .  K e s s l e r , 2 8 9  
O r e .  3 5 9 ,  6 1 4  P . 2 d  94 ( 1 9 8 0 ) ;  C i t y  o f  L a k e w o o d  v .  P i l l o w , 1 8 0
C o l o .  2 0 ,  5 0 1  P . 2 d 7 4 4  ( l 9 7 2 ) ; ~ C i t y  o f  L a s  V e g a s  v .  M o b e r g , 8 2
N .M . 6 2 6 ,  4 8 5  P . 2 d  7 3 7  ( C t .  A p p .  1 9 7 1 ) ;  G l a s s c o c k  v .  C i t y  o f
C h a t t a n o o g a , 1 5 7  T e n n .  5 1 8 ,  11 S . W . 2 d  6 7 8  ( 1 9 2 8 ) ;  P e o p l e  v .
Z e r  i 1 l o , 2 1 9  M i c h .  6 3 5 ,  1 89  N .W . 9 2 7  ( 1 9 2 2  ) ;  S t a t e  v .  K e r n e r . 181
N . C .  5 7 4  , 1 0 7  S . E .  2 2 2  ( 1 9 2 1  ) ;  I n  r e  B r  i c k e y , 8 I d a h o  5 9 7  , 7 0  P .
6 0 9  ( 1 9 0 2 ) .

Robert Dowlut 
Attorney at Law 
12 Feb 1988
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WHY DOES ALASKA NEED A FIREARMS PRE-EMPTION LAW?
The right to keep and bear arms is at the forefront of the 

various emotional issues that currently confront our society. 
Legislators, judges and bureaucrats at all levels of government 
—  federal, state and local —  are being called upon by citizens 
who wish to see this right expanded or restricted.

One underlying question is at what level should such 
legislation occur. The National Rifle Association has 
traditionally believed that the government most representative of 
the people is best. The explosion over the past few years of 
local ordinances that are more restrictive than current state law 
has, however, created the need for the states to pre-empt these 
local actions. Such legislation will prevent a hodgepodge of 
varying gun laws within a state, and thereby protect the law- 
abiding citizen not only from unwitting violation of the law, but 
also from arbitrary infringements of his or her rights. Indeed, 
m  enacting pre-emption legislation, thereby expressly preventing 
local governments from infringing the rights of citizens and 
effectively eliminating the need for citizens to undertake costly 
litigation to protect their rights, state legislators fulfill 
their constitutional duty to protect the rights of citizens.

A state firearms pre-emption law will guarantee to the 
citizens of your state their right to own and use firearms for 
legitimate purposes based on state statutes and federal law.
Federal Law

Many people do not realize the full extent of federal law. 
Under the Gun Control Act of 1968 and as amended by the McClure- 
Volkmer Amendments (May 19, 1986), anyone convicted of a felony, 
adjudicated mentally defective, or addicted to drugs is 
prohibited from owning, purchasing or receiving or transporting 
any firearms or ammunition. The Gun Control Act also bans mail 
order sales of firearms by other than federally licensed dealers 
and requires that the sale of handguns is restricted to residents 
of the same state of the purchaser and seller.

Federal law also requires persons engaged in the business of 
dealing in firearms to be federally licensed. Dealers must



require from all firearms purchasers proof of identity and 
residence, and buyers must sign, under penalty of perjury, a 
statement certifying eligibility to purchase. Dealers are 
required to keep records of all firearms sales and are forbidden 
from selling handguns to persons under 21 or rifles and shotguns 
to persons under 18, Additionally, dealers are prohibited from 
making any sale of firearms or ammunition which would place the 
buyer in violation of state or local law.
The History of Firearms Pre-Emption Legislation

The first pre-emption firearms law was passed in the late 
1960s, when, in response to the assassinations and urban rioting 
of that time, a number of localities passed "gun control" 
measures. Recognizing that these ordinances were based on 
emotional response rather than logical efforts to control crime, 
citizens of California and Pennsylvania led the way in enacting 
firearms pre-emption statutes. Today, some 15 states have 
firearms pre-emption either by statute or by legal precedent 
including: Alabama, Arizona, California, Indiana, Maryland,
Massachusetts, Minnesota, New Jersey, New York, North Dakota, 
Pennsylvania, South Dakota, Virginia, Washington and West 
Virginia.
The Problem Behind Local Firearms Laws

The renewed popularity in passing local ordinances effecting 
gun ownership has triggered a great debate over the benefits of 
local rule on this issue. Clearly, all legislation —  whether 
federal, state, or local —  must be designed to ensure uniform 
and nondiscriminatory access to the rights and privileges of the 
citizenry as guaranteed by the U.S. and State Constitutions. 
Yet, a close look at the passage of the Morton Grove, Illinois, 
handgun ban, the most infamous of these local ordinances, proves 
beyond doubt that local firearms legislation does not guarantee 
this. In passing their ban, the Morton Grove Village Trustees 
were acting in defiance of a majority of the village citizenry as 
the opponents of the measure greatly outnumbered supporters at 
all public hearings on the ban. Morton Grove was acting not to 
control crime, which was minimal in the village, but rather to 
gain the attention of national media and to create a situation of 
harassment for individual firearms owners. Their gimmick worked! 
Today, Morton Grove is almost a household word and it is 
estimated chat close to a thousand formerly law-abiding citizens 
are now technically "criminals" for exercising a right guaranteed 
by both the U.S. and the Illinois Constitutions.

The local intent to harass gun owners and sportsmen, rather 
than control crime, is even more apparent in the recent actions 
of the Friendship Heights (Maryland) Township. This tiny
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