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(jrpi/efnor^ Revised ?/t*po$P§

NON-CRUDE ISSUES ADDRESSED IN HB 565 AND HB 567

ISSUE

Penalty Levels

Exemptions 

C leanup Credit

F inancial R esponsib ility

EXISTING LAW

$10/ga llon  for anadromous 
stream or other freshwater 
environment;

$2.50 /ga llon  for sensitive or 
confined sa .water areas;

S l/g a llo n  for unconfined 
saltwater, public land or 
freshwater without significa.it 
aquatic resources.

Subject to a schedule -t 
varies for toxicity, 
degradability and dispersal 
characteristics, as well as 
receiving environment.

Spills of less than 18,000 
gallons are not subject to 
penalties under AS 46.03.758.

Allows the court to jd u c t 
the amount of oil removed 
from the environment when 
calculating penalties, with no 
regard for the length of time 
involved in the cleanup 
operation.

SEE ATTACHED CHART

ADMINISTRATION 
PROPOSAL 3 /15 /90

$12.50/gallon for any 
surface or subsurface 
freshwater environment;

$8/ga llon  for sensitive or 
confined saltwater areas;

$6/ga llon  for unconfined 
saltwater, public land or 
subsurface land.

Subject to the existing 
schedule that varies for 
toxicity, degradability and 
dispersal characteristics.

Spills of less than 18,000 
gallons arg subject to 
penalties under AS 46.03.758.

Allows the court to deduct 
the amount of oil removed 
from the environment within 
the first 36 hours of a 
discharge onto surface water 
or land when calculating 
penalties.
Does not allow any credit for 
subsurface spills.

SEE ATTACHED CHART

C ontingency Plans Not required for facilities 
with less than 10.000 barrels 
storage capacity.

Not required for facilities with 
less than 10.000 barrels 
storage capacity. The 
department would be given 
the authority to survey, 
inspect, and Inventory 
facilities with a storage 
capacity between 5,000 and
10,000 barrels. The 
department will report back 
to the legislature within a 
year with recommendations 
to address oil spill prevention 
and response for facilities 
under 10,000 barrels.



TABLE 1 Oil Contingency Plan Requirements
Financial Responsibility Requirements 

Vessel Inspection

TYPE OF 
FACILITY

CURRENT FINANCIAL 
RESPONSIBILITY REQUIREMENTS

SB 504 
IIB 567

PROPOSED 3/15  
REVISION

Crude CM Terminals

> 10.0r0 bbl. $1 million up lo $50 mltllon (§> StO/bbl. capacity 
9 - 10,100 bbl. Nona

$50 mltllon 
$50 million

$50 million 
$50 million

Non-Crude Terminals 10 to 20,000 bbl. -  $5 million

>10,000 bbl. $1 minion up to $90 minion @ $10/bbl. capacity $50 mHfton > 20,000 bbl. *  $10 million

9 to 10,000 bbl. U -_rvOOf $1 n lion Nona

Offthore exploration and 
production facltttiea $39 mlPton $50 mWk>n $50 million

\
Crude 09 Tank V atta lt and
Barge. TAPS -  $14 minion, Non-TAPS « $20 million.

TAPS covered for an additional $96 million par vaaaal.
$500 minion $ 5 0  million

Non-Crude
09 Tank Veitels and
Bargea Tank Vessels * $20 million, Bargai •  $| million 120 million < 5,000 bbl * Nona

5.000 lo 10.000 bbl *  t  5 million
10.000 10 50.000 bbl.» $1 million
50.000 lo 100.000 bbl - $10 million
100.000 * bbl - $70 million



No.*; rhe fo llow ing notes are no l based on a com prehensive ravlow o f vessels and facilillos; rallior. they are examples o f how lha proposed revisions m ight affoct some operators

Currently thero ar>. 6 Tanker Vessels chartered by Polro-D lnmond anu Petro-Mnrlno that are under 50,000 bbl. capacity and are required to have $20 m illion coveraoe Undar 
proposed revisions o f 3 /15  fhoir Financial Responsibility requirem ent w ould d rop  to $ ! m illion .

From Inform ation , rovided In contingency plans, all o f Yulana Barge Unes bargos are under 10,000 bbl., therefore their Financial Responsibility requirement would be cut In half 
to  >500 thousand.

Crowley has 10 barges listed at over 100,000 bbl., but they are covered by surety bond and not a regular Insurance policy.

United Marine Tug and Barge. Inc. has at least 2 bargos over 50,000 bbl.. so their coverage w ould increase from  $1 m illion to $10 m illion.

\
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SECTIONAL ANALYSIS

The following is a sectional analysis of the bill that 
strengthens civil penalty and damage provisions.

Section 1 modifies the legislative findingj in the non-crude 
oil damages and penalties provision (AS 46.03.758(a)) to make the 
findings consistent with the changes in this bill.

Section 2 increases the maximum per gallon civil penalties for 
non-crude oil discharges into various receiving jnvironments and 
authorizes the Department of Environmental Conservation ("DEC") to 
adopt in regulations a schedule of penalties applicable to each 
type of receiving environment.

Section 3 provides that for non-crude oil discharges into 
multiple receiving environments, the penalty value applicable to. 
the most sensitive receiving environment applies unless the*, 
defendant establishes the amount of oil which entered each
receiving environment.

Section 4 removes the penalty exemption for non-crude oil
discharges of '.ess than 18,000 gallons.

Section 5 allows a defendant to deduct the number of gallons
of non-crude oil recovered within 36 hours after a non-crude oil
spill for penalty calculation purposes.

Section 6 reenacts AS 46.03.758(i) to allow a person who pays 
a civil penalty under AS 46.03.758 to set off the amount paid 
against a civil penalty awarded under AS 46.03.760(a). Section 8 
also provides "hat an AS 46.03.758 civil penalty award does not 
affect D E C ’ S authority to recover damages, restoration expenses, 
and other costs.

Section 7 amends the crude oil discharge civil penalty 
provision (AS 46.03.759) to remove the penalty exemption for crude 
oil discharges of less than 18,000 gallons; increase the AS 
46.03.759(c) penalty multiplier from four to five times; allow a 
person who pays a civil penalty under AS 46.03.759 to set off the 
amount paid against a civil penalty award under AS 46.03.760(a); 
and provide that an AS 46.03.759 civil penalty award does not 
affect D E C ' S  authority to recover damages, restoration expenses, 
and other costs.

Sections 8 and 9 revise and streamline DEC'S major civil 
penalties and damages statute, AS 46.03.760.

Section 8 raises the minimum civil penalty from $500 to 
$2,500 per- day for each violation, and modifies and expands the



factors the court evaluates in determining the proper amount.

Section 9 modifies the AS 46.03.760(e) damages provision 
to make it consistent with the changes in sec. 8 and 11.

Section 10 expands the state's authority to recover the 
attorney fees and costs incurred by the state in DEC enforcement 
cases.

Section 11 repeals the requirement for legislative approval 
of the regulation^ adopted by DEC under sec. 2; removes the AS 
46.03.758(g) "mitigation defense" which now allows a court to 
"reduce or totally eliminate" the civil penalty for non-crude oil 
discharges; repeals the AS 46.03.760(b) restriction that amounts 
assessed must only be "compensatory and remedial"; repeals AS 
46.03.760(c) as redundant because sec. 8 makes timeliness of 
compliance a factor for the court to weigh under AS 46.03.760(a); 
and repeals the AS 46.03.760(f) civil penalty provision as 
redundant because sec. 8 incorporates the penalties under AS 
45.03.760(a).

Section 12 acknowledges that sec. 10 has the effect oi\ 
changing Alaska Rule of Civil Procedure 82.

Section 13 provides that the Act becomes effective 
immediately.
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Under Che authority of art. Ill, sec. 18, of the Alaska Consti­

tution, I am transmitting three bills implementing recom­

mendations made by the Alaska Oil Spill Commission.

One bill authorizes the governor to use the oil and hazardous 

substance release response fund, established under AS 46,08.010, 

to respond to declared disaster emergencies under 

AS 26.23.020(c). The bill also repeals the exception in 

AS 46.04.080(a) that requires the Department of Environmental 

Conservation (DEC) to perform the duties of the Division o*f 

Emergency Services during a catastrophic oil discharge. Finally, 

the bill creates in statute Che State Emergency Response 

Commission, presently established by an administrative order.

Another bill extensively revises AS 46.03.758 - 46.03.763, which 

deals with civil penalties for oil spills. In general, the bill 

increases penalties for spills and eliminates unwarranted 

exemptions and defenses.

The third bill strengthens DEC’s authority to require compliance 

with oil discharge contingency plans. Of particular significance 

is the requirement that applicants for contingency plans must 

maintain sufficient resources to contain and remove, within the 

shortest possible time, a realistic maximum oil discharge. Next, 

this bill increases the financial responsibility requirements for 

offshore oil exploration and production activities, to guarantee
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that in the event of another spill, significant financial 

resources will exist to compensate damaged parties, including the 

state. Finally, this bill authorizes DEC to inspect oil industry 

facilities and tankers to guarantee compliance with contingency 

plans and to assure structural integrity of the equipment.

Sectional analyses of each bill, describing the bills in detail, 

are attached.

As you know, the Oil Spill Commission "Executive Summary," issued 

last month, includes over 50 recommendations. Through thi* 

legislation, as well as other bills already under consideration 

by the legislature (House Bill 409, Senate Bills 359, 421, and 

497), most of those recommendations are being addressed. 

Furthermore, additional legislative proposals based upon these 

recommendations are still under consideration, and, after review 

of the full commission report, just released, additional 

proposals might be forthcoming.

The Oil Spill Commission, after extensive study, has identified 

several ways for the state to improve its ability to prevent 

future spills and to better respond if a serious bill occurs 

again. These bills are critical to prevent another disaster like 

the Exxon Valdez spill. I therefore urge your serious 

discussion, consideration, and passage of these measures.

Sincere y,



Steve Cowper 

Governor
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Testimony before the Alaska Senate 
Special Committee on Oil and Gas 

on SB 503 and SB 504 
Walter B. Parker, Chairman  
Alaska Oil Spill Commission  

1 March 1990 
SB 503

In general, SB 503 reflects several o f  the major thrusts o f recommendations by the Alaska Oil 
Spill Commission. Mainly, it brings oil spill response into the s ta te’s em ergency response 
network and mandates strong cooperation between those state agencies concerned with emergency 
response to hazardous substances, including crude oil and refined petroleum products Most 
important, it concentrates on establishing immediate response at the local level, something 
addressed by several of the commission's recommendations, most strongly Recommendations 27 
and 49.
Sec tion  1, 2 a n d  4

Recommendations 52 and 53 address the need for an immediately available oil or hazardous 
substance response fund. Broadening the use o f the 470 fund and providing the governor with the 
flexibility to use those funds in addressing oil spills and other emergencies is directly consistent 
with the commission’s intent in these recommendations.
S ec t ion  3

The problem the commission wrestled with in the relationships between the Department of 
Environmental Conservation and Division o f Emergency Services was ultimately the determination 
o f who would be in charge of a catastrophic spill response and at what level the response authority 
o f DES would be implemented. Our recommendation on the use of the Incident Command System 
(Recommendation 48) is our major response to this problem. The key element is having an on­
scene com mander in each emergency response district that has the authority to bring the Incident 
Command System into operation.

The-bill recognizes DES cxpetiise in communications, logistics, equipment procurement, 
manpower and community liaison. This is supported by our Recommendations 50 and 51. D EC 
expertise in providing measurement and evaluations o f environmental conditions is in the bill, but 
their role in directing initial response and later cleanup is not absolutely clear. The commission 
believed that use o f the ICS would clarify the difference between oversight roles and management 
roles in a response mobilization at any level. It also would clarify federal and private participation 
in response, beyond the responsibilities outlined in the district contingency plan. In the best o f  
worlds, each district will have a contingency plan that is absolutely clear on what role each party 
will play. W e found that the Incident Command System docs the best job of this.

Each district may have different structures that reflect the differences in state agency 
structure, federal agency structure, local government capabilities and private capabilities. We felt 
that maximizing the use of existing governmental and private capabilities through the ICS would be 
the most cost-effective and efficient way to achieve an oil spill response system that can meet the 
target of responding to a worst-case situation within 72 hours.



The com m ission  did not address the fo rm ation  o f the State Emergency Response 
Commission. The SERC does carry out the intentions o f  Recommendations 27 and 49 on local 
involvement and Recommendations 45 and 50 on allocation o f  state response authority. M ost 
importantly, it provides the structure for developing effective regional response plans. These plans 
arc the most critical element o f the entire response structure because it is in the region that the 
ability to respond quickly and effectively must be lodged.

SB 504 
Section  1

Our Recommendation 55 should be considered. We feel that contingency plans should be 
based on the ability to respond to a ‘‘worst-casc spill” within 72 hours. The language in the bill of 
a "realistic m axim um ” oil discharge and to remove that discharge “within the shortest possible 
time” does not provide a firm mandate for private contingency plans. It does not do enough to 
mitigate the risk oil shipment imposes on residents of adjacent coasts. It is not in line with our 
overall policy Recommendations 1 ,2  and 3.

The requirement that contingency plans be properly implemented is a longstanding loophole 
that needs to be closed. If private plans are not implemented the government will have to take up 
the slack or we will have regional response plans whose effectiveness is as suspect as those that 
failed last March 24.
S ec t ion  2

The commission did not address in its report any amounts for financial responsibility. We 
did make the point in Recommendation 21 that the state should require the shipping industry to 
insure the state and its citizens against risk and this section carries out that idea.
Sec ion 4

Providing D EC with the authority to inspect tankers, terminals, exploration and production 
facilities is, in many ways, the most important regulatory prevention measure that must be 
undertaken if the system is to truly improve. We address this in Recommendation 14, with other 
aspects addressed in Recommendations 11 and 13.

Recommendations not contained in SB 502, SB 503 or SB 504 
Recommendation 9 —T an k  fa rm  capacity  at Valdez.
Recommendation 12— A  citizens adv isory  council to oversee the safe transportation o f 

oil, gas and other hazardous substances.
Recommendation 16— State licensing of private personnel involved in oil transportation.
Recommendation 25— H a rb o r  A dm in is tra t ion .
Recommendation 47— A system for em e tg en cy  econom ic  m ain tenance .
Recommendation 57— In-state re sea rch  institu te .



STATEMENT OF 
MIKE WILLIAMS 

Vice President for Environmental Planning & Control 
Alyeska Pipeline Service Company 

to the
Senate Oil and Gas Committee 

on
March 1, 1990

Thank you for inviting Alyeska Pipeline Service Company 

to describe the Tanker Spill Prevention and Response Plan for 

Prince William Sound. My name is Mike Williams. I am Vice 

President for Environmental Planning and Control at Alyeska. 

Shortly after the EXXON VALDEZ spill, I was transferred by my 

employer, British Petroleum, to lead the team that developed and 

implemented Alyeska's new Tanker Spill Prevention and Response Plan 

that I will describe during my testimony.

My career with BP began in 1958 as an apprentice on board 

tankers. Ultimately, I earned an unlimited master's license. 

During the construction of the pipeline, I was assigned to the 

Marine Department of Sohio.

Alyeska wishes to cooperate with the Legislature in its 

evaluation and, where appropriate, enactment of the Oil Spill 

Commission recommendations. We urge, in the process of considera­

tion of any new legislation related to oil spills, that you include 

comprehensive analysis of federal and state laws. That analysis 

will be essential to effective, fair and responsible legislation. 

For the most part, we at Alyeska believe that existing laws provide 

an adequate framework for prevention and management of oil spills.



and the General Accounting Office, the Commission concluded that

it is impossible, given existing technology, to remove all of a

catastropnic spill. In a study for the General Accounting Office,

ECO, which also provided technical support for the Oil Spill

Commission, concluded that if all of the recovery equipment and

manpower assembled in Prince William Sound by Augusc Last year had

been immediately available to respond to the spill, only 35% to 45%

of the oil would have been recovered. Few people urge that

thousands of people and hundreds of skimmers should be positioned

in Prince William Sound, Cook Inlet, southeast and western Alaska

to respond if another catastrophic spill occurs.

Instead, most agree with the Oil Spill Commission's

recommendation, that in light of the limited ability to recover

spilled oil, our first priority should be prevention.

Prevention is the only way to protect the 
oceans and coastlines from oil spills. Once 
it reaches the water, spilled oil is extremely 
difficult to contain and collect, even under 
ideal conditions. And the conditions under 
which oil is spilled are seldom ideal.

General Accounting Office data suggest no more 
than 10-15 percent of oil lest in a major 
spill is ever recovered.

AOSC Executive Summary, p. 11

As initial responder on behalf of tankers in Prince

William Sound, Alyeska has developed a Tanxer Spill Prevention and

Response Plan that is being reviewed by the state and feaerai

agencies and the public, in a series of 19 public hearings.

Prevention of spills from tankers is the first priority in the

3
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STATEMENT OF 
MIKE WILLIAMS 

Vice President for Environmental Planning & Control 
Alyeska Pipeline Service Company 

to the
Senate Oil and Gas Committee 

on
March 1, 1990

Thank you for inviting Alyeska Pipeline Service Company 

tz describe the Tanker Spill Prevention and Response Plan for 

Prince william Sound. .'y name is Mike Williams. I am Vice 

President for Environmental Planning and Control at Alyeska. 

Shortly after the EXXON VALDEZ spill, I was transferred by my 

employer, British Petroleum, to lead the team that developed and 

implemented Alyeska's new Tanker Spill Prevention and Response Plan 

that I will describe during mj testimony.

My career with BP began in 1958 as an apprentice on board 

tankers. Ultimately, I earned an unlimited master's license. 

During the construction of the pipeline, I was assigned to the 

Marine Department of Sohio.

Alyeska wishes to cooperate with the Legislature in its 

evaluation and, where appropriate, enactment of the Oil Spill 

Commission recommendations. We urge, in the process of considera­

tion of any new legislation related to oil spills, that you include 

comprehensive analysis of federal and state laws. That analysis 

will be essential to effective, fair and responsible legislation. 

For the most part, we at Alyeska believe that existing laws provide 

an adequate framework for prevention and management of oil spills.



Alyeska's goal is to determine and meet reasonable 

expectations for prevention efforts and response capability in 

Prince William Sound. We feel compelled to remind you that even 

as Alyeska achieves that goal, you still must resolve difficult 

issues such as the appropriate role for state government in Prince 

William Sound spill response and the appropriate blend of federal, 

state and private efforts in the rest of Alaska. During the next 

year, enactment and implementation of comprehensive federal 

legislation will establish major new components of a national 

prevention and response system. Also, the State's planning and 

response capability mandated last year will be developed during 

1990. All involved should strive through coordination and 

cooperation to achieve maximum benefit from the private and public 

funds expended.

The Alaska Oil Spill Commission has made several 

recommendations that are addressed by bills before this Committee. 

My testimony will describe the prevention and response planning 

under way at the Valdez Marine Terminal and in Prince William 

Sound. I will also briefly comment on SB 503 and SB 504. Alaska 

should encourage prevention and response capabilities that are 

compatible with other state anc federal efforts, are based on 

achievable, economically realistic standards, and are unambiguous 

and easily understood by all parties. We at Alyeska are prepared 

to work with the State to meet those guidelines.

The Oil Spill Commission's report provides an appropriate 

starting point for your policy deliberations. Like the Coast Guard
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and the General Accounting Office, the Commission concluded that

it is impossible, given existing technology, to remove ail of a

catastrophic spiil. In a study for the General Accounting Office,

ECO, which also provided technical support for the Oil Spill

Commission, concluded that if all of the recovery equipment and

manpower assembled in Prince William Sound by August last year had

been immediately available to respond to the spill, only 35% to 45%

of the oil would have been recovered. Few people urge that

thousands of people and hundreds of skimmers should be positioned

in Prince William Sound, Cook Inlet, southeast and western Alaska

to respond if another catastrophic spill occurs.

Instead, most agree with the Oil Spill Commission’s

recommendation, that in light of the limited ability to recover

spilled oil, our first priority should be prevention.

Prevention is the only way to protect the 
oceans and coastlines from oil spills. Once 
it reaches the water, spilled oil is extremely 
difficult to contain and collect, even under 
ideal conditions. And the conditions under 
which oil is spilled are seldom ideal.

General Accounting Office data suggest no more 
than 10-*5 percent of oil lest in a majcr 
spill is ever recovered.

AOSC Executive Summary, p. 11

As initial responder on behalf cf tankers in Prince

William Sound, Alyeska has developed a Tanxer Spill Prevention and

Response Plan that is being reviewed by the state and federal

agencies and the public, in a series of 19 public hearings.

Prevention of spills from tankers is the first priority in the

3



plan. A comprehensive risk assessment for Prince William Sound, 

by a contractor to Alyeska, identified the risks that should be 

addressed by prevention strategies. Independently of Alyeska's 

risk assessment and planning work, the Commission’s technical 

experts assessed the risks of spills in Prince William Sound and 

recommended appropriate prevention strategies.

As shewn in the following table, Alyeska has implemented 

ECO's prevention strategies that are directly applicable tc 
Alyeska.

Before describing the tanker plan for Prince William 

Sound, I would like to make a few additional comments on the 

Commission's report.

While reviewing legislation based on the Commission's 

recommendations, you must independently evaluate the direct and 

indirect costs to the state. During earlier testimony, Commis­

sioners estimated that implementation of all of its prevention 

recommendations for Prince William Sound would cost six cents per 

Darrel. Alyeska's prevention and response costs already exceed 

that level. Not counting administrative and capital costs, we are 

now spending around $44,000,000 per year, which equals over seven 

cents per barrel at an average throughput of 1.9 million barrels 

per day. That cost per barrel will rise with inflation and 

declining throughput. Many believe that other areas cannot support 

the level of protection now in place for Prince William Sound. 

Obviously, important public policy issues are involved as the 

Legislature establishes standards for industry and makes appropria­



tions for oil spill programs. We hope chat before creating new 

programs, you determine whether existing ones, with adequate 

funding, can be molded to meet new demands.

AlyesKa agrees with the Commission's conclusion tnac 

regulation of industry should meet the expectations oc Alaska 

citizens. In our opinion, the best way to acnieve this goal is 

through a constructive professional relationship between industry 

and its regulators. We agree with Commissioner Parker's testimony 

last night that liability is not an effective enforcement tool. 

To establish and maintain a constructive relationship between che 

state and industry, regulations must be rational, scientifically 

based, and predictable. It is critical that agencies - especially 

the DEC - are adequately funded. Without adequate funding, the DEC 

is unable to develop and implement clear and concise regulations. 

Without adequate funding, the agency cannot e ,loy enough qualified 

employees to interpret and enforce these regulations across all 

walks of industry. Without good, clear, concise and scienr.ifieally 

accurate regulations, it is difficult -if not impossible - for 

industry to operate free of controversy with an agency. With 

funding, botn sides benefit.

On the subject of our relationship with the DEC, Alyeska 

desires to establisn a constructive relationship consistent with 

the need for safety ana our prerogative to make daily operational 

decisions. The Commission has expressed concern about DEC ac ess 

to the Valdez Marine Terminal. During discussions in November 1989 

•with DEC personnel in Valdez, we renewed our commitment to provide

5



TABLE VI-2. COSTS ASSOCIATED WITH 
PRINCE WILLIAM SOUND MARINE TRANSPORTATION SYSTEM

MODIFICATIONS *

SYSTEM MODIFICATION

GROUP I
1. Mandatory Drug and Alcohol 

Testing
2. Emergency and High-risk 

Navigation Area Training
3. Port Closure System
4. Two Person Watchstanding 

Requi rement
5. Improved Loading/Unloading 

Procedures
6 . Local Spill Prevention In­

volvement
7. Spill Response Equipment 

Coordination

GROUP II
1. Vessel Monitoring System

2. Traffic Separation Lanes 
with One-Way Traffic

3. Designated Anchorage Areas

4. E m e r g e n c y  R e s p o n s e  
Pollution Control Vessels

5. Improved Loading/Unloading 
Design

GROUP III

1. Improved Tanker Design

ALYESKA PREVENTION EFFORTS

GROUP I
1. Alcohol testing for 

Masters and Crew
2. Endorse Navigation Commit­

tee
3. Endorse Navigation Commit­

tee
4. Vessel prerogative
5. All vessels boomed at Ter­

minal; booms monitored
6 . Regional Citizens Advisory 

Committee; Area and Com­
munity Response Centers

7. Incident Command System; 
predesignated call out, 
including contracts with 
fishermen

GROUP II
1. Support mandatory Vessel 

Traffic System
2. Vessels to stay in lane; 

reduce speed if encounter 
ice. One way traffice in 
Valdez Narrows

3. In Spill Prevention and 
Response Plan

4. Five ERV's in Valdez. Two 
vessels escort laden 
tankers

5. Will review when full 
response available

GROUP III

1. Issues for tankers

Reproduced based on Table VI-2, ECO Report to Alaska Oil Spill 
Commission



rapid, escorted access to the DEC in Valdez that would not delay 

or impede legitimate regulatory processes. Recently, I have 

discussed access with DEC officials and believe we will agree that 

DEC employees will be allowed to proceed immediately, without 

escort, to vessels or to an office on the terminal provided by 

Alyeska. Escorts to other areas from the DEC office on the 

terminal will be provided within 10 minutes of the request. In 

turn, we believe that local and state government agents should 

conduct an exit interview after inspecting a facility and should, 

as a matter of course, provide written documents generated as a 

result of a site visit. We anticipate receiving this cooperation 

from the DEC in the future.

Alyeska also agrees with the Commission recommendation 

that the company employ an executive whose principal responsibility 

is to achieve compliance with environmental regulations. That is 

my job which Alyeska's new President, Jim Hermiller, created last 

fall. Alyeska has created a new division, which I head, employing 

approximately 50 people with an additional 100 people employed 

und*-r contract as crews on the Emergency Response Vessels and as 

spill response workers. For the past nine months, I have focused 

much of my energy on directing the development of a new spill 

prevention and response plan for Prince William Sound. I am also 

responsible for environmental compliance company-wide and will 

provide internal review of contingency planning and preparedness 

and response to spills.
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I would like to summarize the prevention and response 

systems that I mentioned earlier. State and federal law places 

liability and clean up responsibility for an oil discharge on the 

spiHer - in this case a tanker owner/operator. As operator of the 

pipeline, Alyeska has no direct affiliation with tanker owners and 

operators. However, to centralize prevention and initial response 

efforts on behalf of those tankers, Alyeska has developed the 

Prince William Sound plan. Once approved, the Tanker Spill 

Prevention and Response Plan developed by Alyeska will be incorpo­

rated into tanker contingency plans that must be approved Dy the 

DEC for eacn vessel in the TAPS trade. Alyeska will contract with 

the vessels to provide this service. Those contracts and the 

vessel plans will prescribe an orderly transition of spill response 

management from Alyeska to the vessel in the event of a large 

spill. An overview of the plan is submitted for your reference. 

One copy of the three volume plan is provided to the Committee.

Alyeska agrees with the Commission that recovery of all 

the cii from a catastrophic spill is imposs.ble and, therefore, 

prevention is tne first priority. Programs to prevent tanKer 

accidents in Prince William Sound include:

1. Tanker crew members returning from shore leave are 

tested for alcohol if their conduct or oreath odors 

indicate consumption.

2. TanKer masters are given a Dreathalyzer test within 

one hour prior to sailing.
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Drug testing will be implemented once federal 

regulations are in place.

Alyeska installed new communications sites in Prince 

William Sound in order to maintain radio contact 

with tankers in the Sound.

Each laden tanker is escorted in Prince William 

Sound by two vessels that have the capability to tow 

a fully loaded tanker. This system proved its 

effectiveness when the vessel Atigun Pass lost power 

in the vicinity of Bligh Reef and was taken under 

tow by its escorts.

Alyeska supports Coast Guard operation of an 

appropriate Vessel Traffic System in Prince William 

Sound.

Through its escort system, Alyeska has obtained 

tanker agreement to abide by traffic rules in Prince 

William Sound, including a 10 knot speed limit, no 

deviation from traffic lanes, and a decrease in 

speed when ice is encountered.

Alyeska will not provide escort services if the 

weather in the Sound would appear to create unac­

ceptable safety hazards for personnel on the ERV. 

Through this approach, Alyeska is in effect saying 

tankers will not sail in Dad weather. We are 

building an experience base to determine the safe 

operating conditions. Presently, if bad weatner



develops daring the transit of the Sound, the Coast 

Guard and the masters decide how to proceed.

9. We are working with the Coast Guard to develop rules 

governing tanker operations in the port area during 

adverse weather conditions.

Prevention strategies must be backed up by expropriate 

oil spill response strategies. Alyeska's strategies are cased on 

the assumptions that oil will spread rapidly once it is on water, 

and that weathering and changing environmental factors make 

recovery more difficult as time passes. If a spill occurs, cur 

initial strategy will be to control the oil as close to the source 

as practical. Then we will endeavor to remove the oil quickly, 

prior to weathering or loss of control due to weather or sea 

condi t ions.

To enable these two fundamental strategies, booming and 

skimming equipment is kept in proximity to laden tankers traveling 

through the Sound. Under the tanker plan, response capability 

includes:

1. Rapid response with booms and sea skimmers from ac 

least one of the escort vessels.

2. Additional large scale skimming and lightering 

capability from vessels anchored in Prince William 

Sound midway along the tanker route.

3. Additional ocean skimming equipment and response 

material in Valdez.

9



4. Pre-positioned equipment and pre-trainea spill 

responders in communities and hatcheries.

5. Larger stockpiles of dispersants and Alaska-oased 

application equipment.

6 . Larger si ickpiles of fire boom and igniters for in 

situ burning.

Alyeska's response to a tanker spill will utilize the 

Incident Command System (ICS), recommended to us by Prince William 

Sound communities and wholeheartedly endorsed by the Oil Spill 

Commission. This ICS will be tailored to facilitate coordination 

between industry and government response efforts and to structure 

transition of response management from Alyeska to the spiller. 

Alyeska held its first major aesk top drill of the Incidenc Command 

System in Valdez the last week of January 1990. Alyeska, shippers 

and government personnel, along with representatives of potentially 

impacted communities participated in, and critiqued, the drill. 

It may be of interest for you to know that BP used the ICS system 

developed by Alyeska in its successful response to the Huntington 

Beach spill.

It is essential to note that despite our desire and 

commitment to prevent an oil spill, cr to clean up as much oil as 

possible after a spill, there can be no guarantee that all acci­

dents will be prevented or all spilled oil recovered. Nonetheless, 

we believe the prevention and response systems now in place are 

second to none.

10



Alyeska is funding and working with an independent 

citizens advisory committee that represents a cross-section of the 

concerned communities, to evaluate these new measures and assist 

cur training and diligence. Our goal for Alyeska is to rneec our 

responsibility to the people of Alaska while operating the pipeline 

efficiently. We are receptive to your suggestions, on behalf of 

your constituents.

I would like to conclude with a few general comments on 

SB 503 and SB 504.

SB 503. At the urging of Prince William Sound com­

munities, and with the support of the Commission, Alyeska has 

developed an Incident Command System to organize its response to 

tanker spills. The system will be used to manage industry response 

internally, coordinate it with federal and state response to a 

spill and establish the capability for rapid, military style 

decision making. However the state allocates response capability, 

state responders should be at least as well trained as their 

industry and federal counterparts and should be prepared to make 

decisions as rapidly as necessary. This may require making

decisions based on limited information or based on tradeoffs that 

seem appropriate at the time. State and regional plans should be 

designed to effectively integrate the state response with other 

efforts. Industry should be encouraged to participate in ail of 

the state's response planning and on commissions that oversee the 

government effort.

11



SB 504 . Alyeska's primary concern with this bill is what 

response capability will be required. Last night, Walt Parker, 

Chairman of the Oil Spill Commission, reiterated that complete 

removal of a catastrophic spill is an unachievable goal with 

existing technology. As a result, you must establish a policy tnat 

will create achievable standards applicable throughout Alaska. 

Alaska law should encouLage and nurture prevention. After preven­

tion, we would suggest that on hand response capability focus on 

the most likely spills. In addition, in Prince William Sound, we 

are preparing for another catastrophic event of 250,000 barrels. 

Because of numerous variables, neither Alyeska nor the tankers can 

guarantee removal of all the oil spilled. With the civil and 

criminal penalties in place, no responsible business would guaran­

tee recovery of a large spill. If legislation requires unattain­

able performance guarantees, our operation would end and the state 

would be presented with the difficult goal of meeting its energy 

needs when businesses are not capable of providing guarantees for 

movement of refined and crude petroleum.

Rather than seeking unachievable guarantees for worse 

case spills, the state should require transporters to have realis­

tic crisis management plans that detail equipment and manpower 

mobilization for response in the event of a worst case spill. 

Rather than requiring a replication of these large scale mobiliza­

tion plans for each facility and vessel covered by this legisla­

tion, the state's master plan should provide a system to be 

utilized by all in the state. This could be achieved by a coopera­



tive planning effort between transporters and the state. The final 

crisis management plan could be incorporated into each individual 
plan.

After we hear more about this legislation from the 

administration, we would appreciate the opportunity to comment 

further on specific issues that are of concern.

Thank you for the opportunity to testify this evening.
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BP EXPLORATION (ALASKA), INC. 
Testimony Before the House Resources Committee

March 9, 1990

Good afternoon, my name is John Ringstad. I am representing BP 

Exploration (Alaska). Thank you for giving BP the opportunity to 

comment on House Bills 565, 566 and 567. While most of BP's

comments ' be directed towards this legislation, it is important 

to understand that oil spill legislation combined with other state 

and federal actions, will implement Alaska's total oil spill 

response program. To accurately judge any piece of 1egislation, 

the entire program must be viewed as a whole. Therefore, my 

comments also address the general subject of laws affecting oil 

spill response.

HB 565

use Bill 565 increases the penalties on all oil spills. BP 

^xploratx-.n doesn't handle any refined productions in Alaska, so a 

good portion of this bill doesn't apply directly to us. BP does 

believe, however, that these types of penalties would be very 

damaging to many smaller businesses in Alaska who do distribute 

refined oil products.

Imposition of the required penalties on crude oil and refined 

product spills of any size (by deleting the 18,000 gallon minimum) 

will discourage additional development of marginal oil reserves, 

result in increased paperwork and discourage the reporting of all 

spills as we now do.

- 1 -



HB 566

Portions of House 566 attempt to implement recommendations made by 

the Alaska Oil Spill Commission. BP supports the Oil Spill 

Commission's recommendation that the Division of Emergency Services 

be given primary responsibility to respond to an oil spill. The 

Division of Emergency Services, as part of the Department of 

Military and Veteran's Affairs, uses a military command structure 

and has experience in dealing with complicated logistics and supply 

problems. This type of experience and operational command is 

exactly what is needed in an oil spill response. Experience plus 

a clear and effective chain' of command will promote prompt 

decisions and a rapid response to a spill.

While the Department of Environmental Conservation has scientific 

and technical expertise, it is not as well equipped as the Division 

of Emergency Services to deal with the logistics of responding to 

a spill. Consequently their services should be used to provide the 

Division of Emergency Services with scientific and technical 

direction, in coordination with the applicable facility, regional 

or state oil spill plan as ultimately developed by the DEC. As the 

Oil Spill Commission recommended, the Division of Emergency 

Services should be the lead State Agency for oil spill response.

House Bill 567

House Bill 567 seeks to strengthen oil spill contingency require­

ments, increase financial responsibility requirements, and give the 

Department of Environmental Conservation the authority to inspect

_ n _



the structural integrity of tank vessels and oil barges. Viewed in 

the abstract, these goals are reasonable. However, when the bill 

is examined section by section, it becomes increasingly apparent 

that these new provisions are unreasonable as well as impractical.

1. Delays in Reviewing Oil Spill Contingency Plans. In the past, 

the DEC has not been able to review or approve oil spill 

contingency plans in a timely manner. For example since 

January 1988, BP has had its Prudhoe Bay and Endicott oil 

spill contingency plans pending before the DEC. If HB 567 was 

enacted tomorrow, both fields would be required to cease 

operations because the spill contingency plans had not been 

approved. While the extensive administrative discretion 

incorporated in HB 567 might permit waivers to be granted by 

the DEC, essentially HB 567 relinquishes all decisions about 

the operation of oil terminal facilities and tanker vessels or 

oil barges to the DEC. BP believes that the DEC is not the 

appropriate agency to exercise such discretion. Further, any 

legislation which links continued operation of a facility with 

approval of the oil spill contingency plan should also contain 

provisions which force approval of submitted plans within a 

definite time, and which outlines the contents of an accept­

able plan.

2. The Cleanup Standard. Subsection (f) of Section .030 requires 

the permittee to maintain "in its area of operation . . .

sufficient oil discharge containment, storage, transfer, and

- 3-
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removal equipment, manpower and resources to rapidly contain 

a realistic maximum oil discharge and remove that discharge 

within the shortest possible time." A maximum oil discharge 

is further defined as the DEC'S estimate of the maximum and 

most damaging oil discharge that could occur during the life 

of a facility. The magnitude of )il produced from North Slope 

fields and the immense volume of oil transported through TAPS 

make literal application of this provision impossible. Even 

though significant changes have occurred in cleanup capability 

at the Valdez terminal, the concept of maintaining equipment 

and rmnpower equal to what was required during the Exxon 

Valdez disaster across the entire North Slope and along the 

entire length of the pipeline is simply unworkable.

3. Financial Responsibility. While it is desirable to require 

procf of financial responsibility for operators of facilities 

subject to this legislation, the increase in limits and the 

use of ambiguous language in the legislation combine to make 

it difficult, if not impossible, to implement the provisions 

of the bill. For example, the legislation requires that the 

limits be on a "per incident" basis but the meaning of this 

phrase is not defined in the bill. The Committee should also 

be aware that the continued operation of the facilities 

covered by the legislation is conditioned upon obtaining proof 

of financial responsibility. Consequently, the feasibility of 

insurance should be understood before a provision of this 

nature is adopted.

- 4-



4. Inspection of Tanker Vessels and Oil Barges. The U.S. Coast 

Guard currently inspect tanker vessels and oil barges; this 

legislation would establish a second regulatory regime 

requiring inspection by the DEC, an agency with no previous 

experience in this area. Inspection of tanker ’essels and oil 

barges is a specialized, complicated and sometimes dangerous 

process requiring entry into the compartments where oil is 

stored. The legislation provides no guidelines for the 

methods or frequency of inspections to be provided by DEC. 

Further, there is no evidence of appropriate fiscal or 

manpower resources within DEC to implement such a program. 

Rather than renewed testing of the limits of Alaska's juris­

diction in this area, a more constructive approach would be to 

require close cooperation between the Coast Guard and the DEC 

concerning the approval of tanker vessels.

In closing, BP hopes that this committee view the entire oil spill 

legislative and regulatory program before enacting specific pieces 

of legislation. BP will continue to help and assist in this 

process.

- 5 -
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I via very pleased to see the Governor's oil and gas legislative 
package Introduced. It is disappointing, however, that prior to 
introduction he choae to present the bills to industry alone for 
critique. This bodes ill for the greater public oversight and 
participation recommended by the Alaska Oil Spill Commission. 
Happily, you have taken a step in the right direction by 
scheduling these teleconferences at a tin* convenient for the 
working public. Let me commend you and thank you for the 
opportunity to express my views.

In a recent presentation to the Homer Chamber of Commerce,
Exxon's Don Carpenter explained that it was company policy to
comply with the "letter of the law", not the "spirit of the law." 
High officials from British Petroleum and other corporations have 
reflected the same commitment on a number of occasions.

If nothing elaa does, this should bring home the need to reform 
that body of lav governing oil industry operations in Alaska.
Some of the legislative reforms which I feel should be enacted
are touched upon in the Governor's bills.

1. Increase, broaden, and clarify civil and criminal 
penalties for parties responsible for chronic and 
catastrophic spills of petroleum and other hazardous 
substances.

2. Require effective, coordinated response planning for both 
industry and government.

3. Require full financial responsibility for operators of oil 
& gas facilities and vessels.

4. Strengthen and clarify the authority of regulatory 
agencies to inspect oil & gas facilities and vessels.

5. Improve the ability of regulatory agencies to assure 
compliance with health, safety, and environmental 
regulations and lease or permit stipulations.

6. Provide adequate funding for more effective spill 
prevention and response capabilities.

To the extent that these bills would help realize these reforms,
I support thca. In reading over thea it becaae obvious that in a 
number of ways they fall short of doing ao, and of course, there 
are Important areas of concern beyond their scope which must be 
addressed as well. For now I will confine my comaents to 
suggestions regarding the reforms enumerated.

There are a number of important omissions in the Governor's 
package. At least twelve of the Alaska Oil Spill Commission's 
recommendations have not been addressed —  as follows:
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1) Seven day tank farm capacity (PG. 18)
2) Establish a harbor administration office (PG. 23)
3) Establish state (PG. 21) and Regional advisory councils (̂ G.29) 

and they should represent local governments (PG. 29)
4) Licensing of aj.1 transportation safety personnel (PG. 24)*
3) Compensation for persons impacted by oil ipill vho are r.ot 

protected by unemployment insurance (PG, 44)
6) Regional and state oversight council.(PG. 21)

I
7) Government space at Alyeska or other major terminals (PG. 24)
5) Task force on the environmental aafety of pipeline (PG. 27)
9) Interstate compact (PG. 25)
10) Prevision for citizen lavauitj (PG. 23)
11) Quick response (PG. 44)
12) Plans to cover vcrst-cnae scenarios (PG, 32)
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Another important area chat has not been considered in the 
present bills la the natter of criminal penalties. The State 
House has done so vith HB 315 and HB 316, and^is 07 hope that the 
Senate will be supportive of this issue.

A major flaw in the liability legislation passed last spring was 
the exemption of refined products. As far as I can cell, the 
Governor's billa do not correct this error. It seems vital to me 
that all spill related lav include both crude oil and refined 
product.
Nov to specific bills (2/21/90 -- goOOSlOe, go00520s, go00530s)

SB 502 CIVIL PENALTIES AND DAMAGE PROVISIONS 

Page 2, Sec. 2, Lines 24 & 25

The vording "penalties...may not exceed" should be changed to 
read, "penalties...shall be set at"
At the veiy least, if a maximum penalty is to be stated, the* 
a minimum penalty should be stated as veil. As vritten, 
application of penalties in discretionary.

Page A, Sec. 3, Line 1

I am pleased to see that the language exempting spills of
18,000 gallons or less has been stricken. Penalties should 
apply to all spills regardless of size.

Page 7, Sec. 8 , Lines 20-25

This seems to relate to the same statutes as HB 409. It 
might be to incorporate language from that bill here —  
especially vlth respect to administrative penalties.
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SB 503 AUTHORIZING USE OP HAZARDOUS SUBSTANCE RELEASE RESPONSE 
FUID/IOLE OP ADES/BSTABLISHING EMERGENCY RESPONSE 
COMMISSION

The first thing chat this bill should do is increase the size 
of the response fund to a minimum of $1 billion.

This bill should incorporate language from HB 421, broadening 
the uses for the fund to cover many of the costs associated 
vith prevention and response preparedness.

Page 1, Sec, 2, Lines 22-25

This language should be clarified to asaure that the fund can 
be used only for prevention of and response to oil and 
hazardous substance disasters.

Page 2, Sec. 5, Lines 18, 19, 22, & 23

It is unclear "exactly vhat the role and authority of the 
Alaska Division of Emergency Services is vith respect to the 
A.D.E.C. and other agencies. This needs to be made clear.

Page 2, Sec. 6 , Lines 26-28 and on...

Again, this is all very unclear. We need to have a clear 
understanding of the relative authority, responsibility, and 
working structure involving;

1. The Alaska Div. of Emergency Services

2. Tha Alaska State Emergency Response Commission

3. The A.D.E.C. Oil Spill Response Office, its 
response corps and depots4. W  DePAtfTrtnCNT OF veTUtfAtvSAFfAiRS

We need to know vho is in charge. A single adainlstratlve 
presence with clear authority to direct all response activity 
is vital. Experience shovs that ve cannot do this by a 
coaalttee of peers.

Page 3, Sec. 6, Lines 16-21 and Page 5, Sec. 6 , Lines 8-11

T o the "emergency planning districts" correspond to the areas 
covered by the "regional contingency plana"? Will the com­
mission take over direction of contingency plan and response 
office office development started by A.D.E.C.? Thia is very 
confusing and we really need to get it worked out before ve 
havo to deal vith another emergency.
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HB 504 COHTIXGENCT PLAH REQUIREMENTS/FINANCIAL RESPONSIBILITY/ 
IKSPECTIOJf AUTl’ORITT

Page 1, Sec. 1, Lines 13, 20, and 23

The bill requires a contingency plan for operation of oil
terminals, oil platforms, and tank vessels or barges. I 
would suggest that it should also require such a plan for 
operation of refineries, pipelines, and onshore facilities.

Page 2, Sec. 1, Lines 11-16

The-e should a provision for public as well as agency over­
sight of contingency plan approval or modification. Citizen 
oversight and advisory councils as suggested on pages 21 and 
29 of the Alaska Oil Spill Commission's executive summary 
could fulfill that role.

Page 2, Sec. 1, Line 22 and Page 3, Line 3

Requiring response to a spill in the "shortest possible time"
is a fine idea, but I chink we need to have some clarification 
as to what chat means. It would be helpful if we could tie it 
down a bit more.

Page 5, Sec. 2, Lines 20 & 21

Given the great costs associated with oil spills, it would 
seem that demonscration of financial responsibility greater 
chan $500 million is called for. I would suggest raising the 
minimum to $1 billion for tank vessels and barges.

Page 6, Sec. 2, Lines 15-17

There are only two va7s to be sure of actual financial 
responsibility —  through bona fide insurance or by posting 
bond. These should be the only acceptable proofs of 
financial reaponsibility. I suggest all other so-called 
proofs be deleted from this bill.

Page 8 , Sec. 4, Line 9

Clarification of rights of access for regulating agencies is 
very Important and I am pleased to see this language. It 
d0e8 seem related to language in HB 409, end I would suggest 
adding the more comprehensive provisions from that bill here.
I would also repeat my previous suggestion that provisions of 
this bill apply to refineries, pipelines, and all onshore 
facilities as well as chose already cited in the bill.
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Oil Reform
Alliance

HOUSE JUDICIARY COMMITTEE 
HB565 

April 5, 1990

My name is Riki Ort. I am a commercial fisherman from 
Cordova. My training is in marine toxicology. I have a 
masters degree in oil pollution and a doctorate in sediment 
pollution. I am testifying as President of the Oil Reform 
Alliance.

The Oil Reform Alliance is a grassroots coalition of 
fishermen, environmentalists, tourism and business people - 
citizens - who combined efforts after the Exxon Valdez spill 
to work on reforming both state and federal policies on oil.

The foW^supports HB565iD ' ( U i a .

Prevention of future oil spills starts with attitude 
changes and" attitudes are influenced by penalties. The 
penalty structure should strike a balance between being too 
low, so as not to deter potential polluters, and being too 
high, so as to impair ability to operate.

It is clear from the compliance records that Alaskan 
laws are far too lenient: the penalty structure is not 
deterring polluters.

A report entitled, "An Environmental Compliance Audit 
of the Oil and Gas Industry Kenai, Alaska," concludes that 
violations of pollution control laws [by the Nikiski 
petrochemical industry] are a frequent occurrence. Some 
industries have chosen to simply ignore existing laws, 
others violate them on almost a daily basis."

Further, "laws with sole federal jurisdiction have the 
best compliance record. Federal laws the 3tate is 
authorized to enforce have a poor compliance record.
[While] State laws without federal jurisdiction are almost 
without compliance or enforcement."

This study was funded by the Alaska Conservation 
Foundation and is the first such study to comprehensively 
evaluate the pollution discharges, record of violations, and



APR 05 '90 11:25 90? 280 P. 3/7

ORA Pa9e 2

enforcement record for the Nikiski petrochemical industry, 
an industry which has been operating for over thirty years.

Lack of compliance with state environmental laws has 
lead to unacceptably high public risk in the Fairbanks area 
from extensive contamination of groundwater, including 
drinking water, with fuel. This report entitled, "A 
Citizen's Guide to Hazardous and Toxic Waste Sites of 
Fairbanks, Alaska," shows that 25 of the 33 study sites 
involved some form of petrochemical pollution.

While these two studies were funded by citizen advocacy 
groups, I also have the compliance chronology of both the 
MAPCO and Tesoro oil refineries, according to EPA and DEC 
records. The chronology partially elucidates why we have 
chronic petroleum pollution in the Fairbanks and Kenai 
areas.

After the Arthur Kill fuel oil spill of 567,000 gal, 
the governors of NY and NJ stated: "The oil industry is NOT 
doing enough. We need greater public scrutiny of current 
industry practices. Industry explanations for these spills 
are no longer sufficient.".

But industry explanations for spills are all that we 
Alaskans are going to get until we enact stiff penalties to 
provide a strong incentive for safer handling of these 
hazardous substances.

The civil penalties for non-crude oil as amended by the 
Administration do NOT go far enough towards providing strong 
incentives. ■ (Here, I'm on page 2, lines 25-29, and page 3, 
lines 1-3.) ’ I also have a chart attached to my testimony 
which details that which I ’m about to explain.

The penalties in the bill before you establishes fines 
of $12.50/gal of oil discharged in a freshwater environment, 
$8/gal of oil discharged in a confined marine environment, 
and $6/gal of oil discharged in an unconfined marine 
environment. For the sake of the following discussion, 
let's refer to these penalties as $12.50-$8-$6. Now stickwith Be- 4L0

The current penalties, as set in 1970, are $10-92.50-Aw). 
$1. There was no mechanism established in statute then to 
inflation-proof these penalties. Should there have been 
such a mechanism in place, the 1970 penalties would be equal 
to $20—$5-$2, based on the national consumer price index.

The amended penalties of $12.50-$6-$6 do not even keep 
pace with inflation, for fines in freshwater environments, 
and are ju3t barely better than inflation-proofed rates for 
fines in marine environments. These penalties are not the
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extensive revisions and stroncf incentives for safe handling 
of. oil as originally proposed oy the Administration.

The Cowper Administration originally proposed penalties 
of $50-$50-$25 per gallon of oil spilled into the different 
receiving environments. This is very similar, in intent and 
magnitude, to the penalties proposed in 15 77 by the Hammond 
Administration of $50-$25-$10.

The legislative history of how we arrived at the 
current penalty structure of $10-$2.50-$l from the Hammond 
Administration's original proposal,is very well documented 
in a final report dated January, 1989, prepared for the 
Institute of Marine Studies, University of Washington, and 
entitled, "Oil Spill Liability and Compensation: A Review 
and Evaluation of Alaska's Civil Penalty Scheme."

The historic perspective reveals that the 
Administration and legislature, quite frankly, succumbed to 
the arguments of industry lobbyists. And now history is in 
danger of being repeated. The Administration has already 
buckled to industry pressure.

We propose that committee members adopt the civil 
penalties originally proposed by the Hammond Administration 
by replacing on page 2, line 25, $12.50 with $50, on line 
28, $3.00 with $25.00, and on page 3, line 1, $6.00 with 
$ 1 0 . 0 0 .

Further, we propose that the Hammond Administration 
proposed penalty structure for noncrude oil is then adopted 
for crude oil by replacing the language on page 6, linos 1- 
6, with the amended language on page 2, lines 25-29, and 
page 3, lines 1-3.

We support price indexing these civil penalties as 
provided in HB565.

We ask committee members to not follow the lead of the 
Administration. Don't buckle to industry pressure as the 
Administration did. Support the ideals originally set forth 
by two different administrations over a span cf 13 years.
Set higher civil penalties and chart this state on a new 
course of meaningful incentives for safer handling of oil.

Thank you for the opportunity to testify.
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COMPARISON OF 
CIVIL PENALTY STRUCTURES 

FOR NONCRUDE OIL

Rec’ing Current 1377-1990 1977 Amended Original
Environ.____ Law_____with CPI Hammond Cowper Cowner

FRESH $10 $20 $50 $12.50 $50

MARINE 2.50 5 25 8 50
confined

MARINE 1 2 10 6 25
unconfined

CPI: Consumer Price Index

NOTE: The Oil Reform Alliance recommends adopting the
civil penalties originally proposed by the Hammond 
Administration in 1977 (1977 Hammond, above) for both crude 
and noncrude oil.



HB565 PROPOSED AMENDMENTS 
•April‘5, 1990

Amendment #1
Page 5, line 28, delete [UP TO A MAXIMUM OP $500,000,000].
Justification: legislature found that "substantial civil
penalties should be imposed for the discharge of oil in 
order to provide a meaningful incentive for the safe 
handling of oil and to insure that the public does not bear 
substantial losses from oil pollution" as per language in 
Sec. 1 pages 1-2, lanes 28-2. Unlimited liability provides 
such an incentive.

Amendment #2
Page 6, lines 8-9, delete: "[SUBJECT TO THE $500,000,000 
MAXIMUM SET UNDER (a) OF THIS SECTION]
Justification: 3ame as for above.

Amendment #3
Page 2, line 25, replace "$12.50" with "$50.00".
Page 2, line 28, replace "$8.00" with "25.00".
Page 3, line 1, replace "$£.00" with "10.00".
Justification:
See #1 above, and these were penalties originally proposed 
by Hammond Administration in 1977 and are very similar in 
intent and magnitude to original proposal of Cowper 
Administration. Historic perspective reveal3 that Hammond 
Administration and legislation succumbed to arguments of 
industry lobbyists. History is in danger of being repeated. 
We need meaningful incentives for safer handling of oil.

Amendment <4
Page 6, lines 1-6, delete entirely and replace with language 
identical to that on page 2, lines 25-29, and page 3, lines 
1-3 as amended above:



ORA page 2

"(A) $50 per gallon of oil that enters an anadromous 
stream or other freshwater environment with significant 
aquatic resources;

(B) $25 per gallon of oil that enters an estuarine, 
intertidal, or confined saltwater environment;

(C) $10 per gallon of oil that enters an unconfined 
saltwater environment, public land, or a freshwater 
environment without significant aquatic resources."
Justification: See #1 and #3 above. Also, raising the 
penalties for illegal discharges of crude oil to equal that 
of products oil eliminates the justifiable arguments of 
operators with refined products that this bill makes it more 
expensive for them to spill their product.

Amendment #5
Page 2, lines 24 & 25, amend to read: "(1) Subject to (2) of 
this subsection, the penalties for the following categories 
of receiving environments may not exceed, nor be less than 
75% of:"
Justification: this ensures that penalties will be
substantial, yet gives DEC the ability to apply its penalty 
matrix with some flexibility.
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INTRODUCTION . _ ..............  -

AnotuJ estimates of the amount of oil discharged into the seas, either deliberately or 

accidentally, by both ships and offshore installations, range from one to two million tons per year.* 

Operational discharge} by vessels, including debaUasting, tank washings, and bilge pumping 

account for approximately 80% of this total.’ Conversely, accidental discharges from ships and 

offshore installations account for only about L5% and 5% respectively.3 While these amounts tend 

to belie the popular belief that ship* (most specifically tankers) and/or offshore installations 

account for the majority of oil discharged into the seas, these accidental spills often release large 

quantities of oil at once, frequently taking place in or drifting into the most sensitive of marine 

environments.

Liability for the unlawful discharge of oil into public waters and the public's right to be 

compensated for the resulting environmental and natural resources damage has been addressed 

in statute at both the federil and state levels.4 Typically these statutes rest oo the premise that 

compensable environmental and natural resource damage can in fact be established through a 

damage assessment process, with the monetary value of the loss being determined through the 

use of various economic valuation techniques.3 The responsible parties are then held strictly liable 

to an unlimited mirim um amount or to some stated maximum amount for the damage as 

determined through these procedures.^

An exception to this more traditional approach can be found in the oil spill liability and 

compensation scheme presently in place in the State of Alaska. Statutes holding responsible 

parties strictly liable for environmental and natural resource damages as determined through a 

damage assessment process remain on the books.7 However, Alaska rarely attempts to establish 

actual damages or to pursue compensation for them through a damage assessment process. 

Instead, while maiuaininf the strict liability component. Alaska pursues compensation for all 

natural resource and environmental damage through civil penalties which are assessed on each

1. DavW W ./hai—  Tha L»r tad fraraca Ralitin* to Oil Mluoos Proa Shms. BuKamcttfl A Co. In t. 1971.
2. Id. at p. 4.
3. Id. * > 4 .
t. Sm. lo t PadaiW Waiae ptfuooa Coamd Act Samoa 1521(0.33 USC Samoa 1231 *t»a*;O utat

f r w im l  Ska* Laada A a  Ammm im nu at 1771 Samoa* 3M. 30*. 43 DSC Samoa L33t at »■*, Dm? 
W**m fort A a of 1774,33 USC Samoa 1301 « . *** floods StanuM Samoa <0X143: WaaSiapoa Rmaad 
Coda Samoa* 90.4t.142.9041.144, 90.0033. 50.OJ34; Cili/onu* Nampooaal Coda Samoa 271 

J. For mmaipM. tacaanoaat >Mml ilM a p ^  to pay, aad aarta* valaanoa lartliqua*. Sm Yao* Edvard J . Do*ar. 
ftoyar C . .Vtaaafaa. Mart Tha L’aa ot Ecoaoaue Aflatyw* ui Valuing Natural Xaaowna DiMapa," 
E/mronmanul Lra Inaoxuaa. WaaJunpo* DC June, 19M.

4. For uim pu. W uStapoa Sum Sm to cadi* oa liability, tka Padaral Watar PoUuoo* Coacml Act aaa t*a
majorauia liability for dsaap* foe aa inland bar** «  3123 par p an  toa or 3123.000. -tudwvar a  for
«N*rv«M k. 3130 par pom toa (or. for a vaaal orrying od or (uHsxdou* m oaaaoa aa arpa. 1230,000), 
Muchoar a puatar: aad for oa tad offvhor* facilioaa, 130.000.000. 33 USC 1321(f).

7 .AJIOS StiiutM *4.01780 LaOUity for Raawr.no*. and *4.03 822 Stnct LathUry foe i*a Oacaarp ot Kasudoa* 
SuOtuitcaa.



o
gallon of oil spilled.0 The amount of the fine varies depending upon the type of oil spilled and the 

sensitivity of the receiving environment.^

The premises upon which this civil penalty system is based, as well as its intent, differ to 

some exlent from the more traditional damage assessment approach. Yet (his method does 

provide a viable alternative response to the issues of liability and public compensation in relation to 

oil pollution damage, and as such it is worthy of consideration. It is the Intent of this paper to 

examine 'The Alaska Method* in some detail in an effort to determine its effectiveness as a 

response to these issues. In Chapter 1 1 will first review the oil spill liability tad  compensation 

scheme that Alaska had in place prior to the implementation of the civil penalty approach. I will 

then discuss what led to the enactment of the civil penalty statute. In Chapter 2 1 will examine the 

cm! penalty statute and an effort will be made to delineate the intent or goals of this relatively 

innovative approach. In Chapter 3 1 will naming the implementation of this system snd an attempt 

will be made to establish bow successfully the intent or goals of the law have been met in practice.

It is coocluded that several features of thia civil penalty statute weaken its t& taataeu  as a 

response to the oil spill liability and compensation issues. Chapter 4 will then suggest bow 

Alaska’s oil spill liability sad compensation scheme in general and the civil penalty statute in 

particular, might be modified to more effectively addresa these issues.

I .  Aiatfca S dnua 44 00.7350)).

9. AUUU S4MIKW 4401731(d).



lA B U J i PERCENTAGE OF THE BASE PENALTY USED IN CALCULATING 
THE PER GALLON PENALTY

Q1L.TYPE IQ X 1 U£Q2 Dts?3 %AV/oi4 %aa3 %iW \6

# 12 £  Arctic 1.0 0.25 0.15 46.6 157 31.9
diesel fuel A. 
healing oil

Jet aviation 1.0 025 0.15 46.6 15  ̂ 24.4
fuels A <fc B

Motor/aviation LO 0.25 0.15 46.6 10^ 20.7
gasoline

Kerosene L0 025 0.15 46.6 I510 24.4

Stationary 1.0 025 0.L5 46.6
turbine fuels

Waste oil/ 0.75 0.50 0.50 58J
waste oil mix
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oil

0.75 0.50 0.50 58.3

Other jet 
fuels

0.75 025 0.L5 38.3

Crude oil 0.75 0.50 0.50 58 J  26.4U  J7.5

Bunker/ 
residual fuel 
oils

0-50 1.0 L0 8 3 J 2512 75.9

Hydraulic
fluids

0-50 0.50 0.L5 3 8 J

Asphalts 0-25 1.0 LO 75.0

T an 0^5 1.0 LO 75.0

Flunked
oil mixes

025 1.0 0.50 582

All other 0.25 LO LO 752

Is tba EM ot aula o*L tna formula lo r w n |  i*m p«r jailoa paaairy uJlm ia »  a m u r  um API pwnry o i tba cruda 
in quaaooa a  — I to tba u o ao c  coareal Tba auatwr w t  bar* ■ tba M rty a  A ft pw ny far Alaafca Nona Slop*
cruda. Gaaaretfy >p**kui«. Ha APT pevraaa tor cmdm rtapa trom  10 to 49 L Tba rv tn fa  a n . I «-na • n a u ^  

* <v'eooe of 47. Sm *Daacrrpooa and Aaihaa oi  Alaska‘I formula to Aaaaai G nl Ptnainaa tad  Appbcaooaa ot  tba
Formula »  tba Port A nplaa tad Aaaconaa OU SpOk* try Jonatbaa RuOul prepared fo r tba OU Spdl ^ — r    pi nt

*  ady. faaiiuia for Manna Srudaa. Uanamcy of Waabiapoa. ScaAa. W \ final Draft. Octooar. 1 M , (c m  ooutud).
Sea Supra noca » m pi 21. (Tarcaauft a t uobuiia for BunLtr C l



CHAPTER 4. Suggestions foe Improving the Effectiveness of Alaska's OU SpiU Liability sad 
Compensation Scheme

This paper has discussed in some detail the legislative history and intent of Alaska’s ‘Civil 

Penalties for Discharges of OU' statute and regulations, as well as how this statute and the 

regulations have been implemented in practice. Several inconsistences between legislative intent 

and practical application, and several shortcomings inherent in the provisions of the Uwand 

regulations themselves have been identified. These factors weaken the overall effectiveness of this 

civil penalty approach as a response to the issues of oil spill liability and compensation. In this final 

chapter I will discuss how Alaska's oil spill liability and compensation scheme in general, and the 

civil penalty stature and regulations in particular, might be strengthened to better respond to these 

issues.

The intent of an oil spill liability and compensation scheme, as it relates to liability for natural 

resource damages, is to assure that the public is compensated for the natural resource damages 

resulting from a spill incident. The discussion in Chapter 2 of this paper makes it that the civil 

penalties imposed by AS 46.03.758 are intended to compensate only for the harm that the public 

suffers as a result of unidentifiable and unquantifiable damages resulting from an oil spill 

However, as discussed in Chapter 3, Alaska does not typically perform natural resource damage 

assessment studies aimed at determining the full extent of actual damages. These studies would 

be necessary in order to pursue compensation for identifiable and quantifiable damages under the 

more traditional oil spill liability laws. Instead, compensation for these damages art in practice 

sought through the civil penalties imposed by AS 46.03.758.

Because of several factors unique to the State of Alaska, it may well be that the civil penalty 

approach will commonly be the most effective way of assuring that the public is compensated for 

natural resource damages in that state. For example, because of harsh weather conditions, the 

remote locations where spills commonly occur, and/or a lack of baseline data, natural resource 

damage auessmcnt studies may simply not be feasible La many cases. However, it should be 

made clear that there it a tradeoff between using the civil penalties to compensate for actual 

damages, tad  determining the extent of actual damages axsd pursuing recovery of that amount.

That is, the avil penalties are by their very nature arbitrary. As such, when the extent of actual 

damages are not determined, there is oo assurance that the civil penalty imposed will adequately 

compensate for the damage done.

To assure that the public is adequately compensated, the decision to pursue compensation 

for actual danny^  through the dvvl penalties, as opposed to determining the full extent of (hose 

damages and pursuing compensation for them under other applicable liability Iasi, should be 

based on some cnteru that this is indeed the most appropriate response. From the cases



examined in Chapter 3. as well u  the interviews held with Alaska officials,^ there is no indication 

that Alaska goes through such a decision making process. Alaska's oil spilJ liability and 

compensation scheme would thus be strengthened by the introduction of some criteria upon 

which to base (his decision.

The Comprehensive Environmental Response, Compensation, and Liability Act of 1980 

(CERCLA). as amended by the Superfund Amendments and Reauthorizaiion Act of 19862 (SARA) 

provides some guidance. In particular, CERCLA Section 301 directs the President, acting through 

Federal officials, (in (his case the Department of Interior (DOI)), to promulgate regulations for 

assessing the '.-damages for injury to, destruction of, or loss of natural resources resulting from a 

release of oil or a hazardous substance for the purposes of this chapter and section 1321(f)(4) and 

(5) of Title 33 (The Clean Water Act).*^ The regulations arr to specify *(A) standard procedures for 

simplified assessments requiring minimal field observation, including establishing measures of 

damages based oa units of discharge or release or units of affected area (type ‘A* assessments), 

and (B) alternative protocols for conducting assessments in individual cases to determine the type 

and extent of short-ana long-term injury, destruction, or loss (type ‘B* assessments)/'* These 

regulations would be used by a state or federal trustee when the trustee would be seeking 

recovery for the damages from the responsible party under the provisions of this act.

In the CERCLA natural resource damage assessment regulations promulgated by the pO I, a 

trustee is required to perform a pre-assessment screen before a damage assessment is done.^

I. Pcncxut inufvicv witb A im a  A T i n  Artomay G«oar»l Oouy Minx, Juoeau. AX Apnl 20.19*; p in o u t tnterweu
•iik Faul O'Bnaa. AD EC lu a m . AX Apnl 13.19*.

3. 42 CSC Samoa 9601-9473.
3. Sen to* 301 (c)(1). 42 CSC Samoa 9&S1 (eXU  T)m praaideat dekpied tfia naponubUiry ra tb« DOL Sae E a t  

Order No. 12JJ4. 44 Pad. Rag. 4 i37 (A u g  14. 1911), latartvpenadad by Exac. Onto No, O S *. 32 Fad.
Rr*. 2SO (Sm  29.13*7). (That ufonaiaoa ootanad trom  tba Boat For Rcapoadaan pnpand ia Um 
am  ot to w  trf OMq v. U. it. DQt «ad Hnuhi HcdtL StCTTttrr. oa Ftoooa (or Rtvww ad aa Acooa ad tba 
L'auad Sum  Dayan-aa at iba Latmor. .No. 14-LS29 tad C a a o liliiil Cmaa. U. S. Court cd AppuM tor the 

_ Oarrta a t Co4*w*w Q m rt. Any—  10.19*% 33 CSC 1321 (t) a aaotiad 'Liability for Actual Com ot 
f  n a w f  V u m i (4) aad (5) addiaa liaMuy (or raawnooa or i^ Iim im  od natural iw w w a laipacted 
by a to r * r p  ot od or a baaardoaa mbawaca.

4 Sccrvoa m  (»X n. C  USC 9151 (eX2% Tba Typa 'A ' i i i i wmiac xtuaUy w awa o t a CQMpuMr proyrua. Vanov* 
fbMM — for m a y d , iba locaoaa cd tba aynli. tM  la o u l jpUad. aad Um d m  od tba yaar, an pwi 
iaaa toa pre y—  aad UM prop—  a um* mpptaad to darcnaiM tb* txpaoad ttm  o t tba od. *bar aa rural 
raaoareaa cm ba cxpactad n  tw uapactad. and *bM UM W m  o f thOM il i rnip a auy t* . Tha
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The purpose of the screen is to determine whether a 'reasonable erst' criterion can be met for 

either the ‘type A’ simplified assessment procedures or the more detailed 'type B’ assessment 

procedures before either is carried out, so that the costs inclined will be recoverable tom  the 

spiller under CERCLA.

DOI has defined 'reasonable costs’ in (he regulations as follows:

'Reasonable cotf* means the amount that may be recovered for the cost 0/  
performing a damage assessment. Costs are reasonable when: (I) the Injury 
Determination, Quantification, and Damage Determination phases (of the actual 
damage assessment) have a well-defined relationship to one another and are 
coordinated; (2) the anriapaied increment of earn benefits in terms of the 
precision or accuracy of estimates obtained by using a more costly injury, 
quantification, or damage determination methodology are greater than the 
anticipated increment of extra costs of that methodology; (3) and the anticipated 

* cost of the assessment is expected to be less than the anticipated damag* 
amount determined in the Injury, Quantification, and Damage Determination 
phases.6

DOI holds that this definition, and its application is the oannal resource da twig* assessment 

regulations, means that,

-the natural resource damage assessment oust be well planned in advance of 
the actual conduct of the assessment and expenditure of costs. The assessment 
oust be directed towards achieving a goal-the derivation of a da m ay  amount 
based 00 the injuries sustained as a result of the discharge or release. To this 
end, the trustee is directed to collect only the minimum amount of information 
required to move from one phase of the assessment to another. In addition, the 
planned assrtsmenf costs should be maintained below the anticipated damag* 
amount. Studies of injury or damages that do not directly contribute to the 
determination of a dollar value for the injured resource should not be part of the 
damage claim.

6. O  CFR S*&aO» A. Sacdoa 1U 4» .
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As envisioned here for use La Alaska, each resource potentially impacted by an oil spill 

would be evaluated during the rcconnaivuncc stage with regard to whether the three elements of 

CERCLVs 'reasonable cost' criterion, or a criterion modeled after CERCLA’s, can be met. If the 

requirements of the criterion cannot be met, then compensation for that resource would be sought 

through the dvil penalty provisions of AS -VS.03.753. 1/ it can be met, a damage assessment would 

proceed and compensation for the amount of damage determined would be sought ""H>r one of 

the other applicable liability laws. Alaska could sull pursue compensation for unidentifiable and 

unquantifiabie damages. However, rather than referring to them as damages which t-ann/y be 

determined, they might more accurately be referred to as damages which «nnnr be identified and 

quantified at a reasonable cost, based on the ‘reasonable cost1 criterion.

Using a ‘reasonable cosb criterion as a basis for the decision on whether to pun i 
compensation under the dvil penalty statute or under one of the other applicable li. ' J law* 

would strengthen Alaska’s oil spill liability and compensation scheme in several way*. First of all, it 

would assure that compensation is sought in the most effective and appropriate way. Secondly, it 

would provide a focus for reconnaissance activities. Rather than simply determining, for example, 

that overall damagrs ‘may be expected to be minimal.' each resource would be rnm\n*A 
individually and evaluated in the same manner. Thu would assure consistency between damage 

assessment studies conducted following any particular spill, as well at consistency between 

damage assessment studies conducted among different spills.

Further, by forcing state officials to closely examine all resources potentially impacted by a 

spill, this process might also identify some damages for which compensation might not otherwise 

be sought. This situation was identified by Geselbracht and leschine in an examination of
O

Washington State’s natural resource damage assessment procedures. In particular, they found 

that damage assessments were not performed, and thus so damage claims were made, for some
# g

resource damage where recovery might well have been accomplished.

Evaluating reaonrces based on a 'reasonable cost' criterion might also provide the State of 

Alaska with vahsabk information. For example, Alaska may find that the extent of actual damages 

for soma imom cea caa in fact be determined within the confines of this criterion. The information

•a*  ms mdopmad damag u i .  (Sm Bmt ter A i^ n iS n a  amd m ow  m pp. 97. W). This am  a  a il
pmatag CZXCLA'i‘m o  »can*crm n o a m ipt actb*im  ■pyrrcpo—  cmmoa t o w s A l n t a .  Ua
ctT«r«a Wn cmtj m m  cam  of a cntsrwa tan AlssSn anU  w  ter tamu* i drwrauaanoa «  m •Wnasr
cony— non for i t i a y i  m . w* ww(M UUo«sn UM oW p rn w a  or tairw ^ s d— p  w n n
pi 01—
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gained might well serve as the beginning of the state’s baseline data in many areas, but in any 

ease it would be valuable information if a spill should occur in the same location at a later date.

Finally, going through the same evaluation for every resource potentially impacted would 

strengthen the State’s case when a dvil penalty is n y ^ tH  in lieu of actual damages. In 

particular, when the 'reasonable cost’ criterion cannot be met due to, for example, harsh weather 

conditions or the remote location where a spill occurs, the Slate would nave a strong basis for 

asserting that the dvil penalty is indeed the most appropriate way of compensating the public for 

the damage against which it is assesaed.

By specifically allowing the dvil penalties to compensate for actual damage  if both the dvil 

per uty and compensation for actual damages are sought in a given ca" , the double recovery 

issue would surely be raised. To avoid this, when the extent of actud damage to a particular 

resource is determined, the monetary value of this harm could be reduced from the tool penalty 

amount to be assessed in that case. The remaining amount of the dvil penalty could still be 

recoverable as compensation for the remaining damages which reconnaissance activities indicate  

cannot be fully quantified within the constraints of the ‘reasonable cost* criterion. When actual 

damages exceed the total assessed penalty, to avoid the double recovery issue the State could 

pursue only the actual damage amount.

# Thi* oil spill liability and compensation scheme could also be manipulated in a way which 

has not been tried in the State of Alaska. That is, if spilled oil enters two different receiving 

environments, the dvil penalty could be used to compensate for damages in one area (based on 

the number of gallons entering that environment), while actual damages, or the dvil penalty lesa 

actual damages, could be pursued in the second area. Here again, a double counting of damages 

would be avoided.

With Alaska's oil spill liability and compensation scheme modified in this way, many of the 

inconsistencies between intent and implementation as well as many of the shortcomings identified 

in the dvil penalty statute and regulations themselves mi.^ht be addressed and raoived.

Fint of afl, the amounta of the dvil penalties iu the statute and regulations were originally 

intended to cowpensate oely for the harm resulting from unidentifiable and unquanrifiable 

damages. However, as used in practice, and as suggested here, the dvil penalties are considered 

as compensation for actual damagra as w e l The amount cf the penalties should thus be 

reviewed and if appropriate, railed. Several Alaska officials have in fact expressed some concerns 

about the amount of the fines in the existing dvil penalty schedule. For example, Baytiu asserts 

(hat the m ariaua S10 penalty is ‘not dose to a good deal for the environment.’^  Merer also feels 

that the penalty amounts are not particularly high, and notes that they have not been adjusted for

10 Prnonai >M<mnr *iit AisOotpA BctUm. forowr Jirmor ot tin AUiSj D*p*m®*at ot Eovironmracal Comntvtrion.
Viktax offlct, ia Junctu AX on April I t  198*.



inflation since the law came Loco effect over ten yean ago.^ FinaJIv, O'Brien also implies that the 

penalties are too low and suggests that the schedule might be better if it were more evident where
I ■>

the base penalty amounts came from.

One will recall that the amount of the penalties imposed vary from the base penalty amounts 

depending on the productivity and sensitivity of the receiving environment, and the toxicity, 

dcgradability, and dispersal characteristics of the oiL As discussed in Chapter 3, when the 

regulations were being formulated the State of Alaska was limited to including only biological 

criteria (and only a limited aumbcr of biological criteria were actually used) in determining the 

sensitivity and productivity of the receiving environments, and the toxicity factor takes into 

consideration only the aromatic content of the oil spilled. Again, the civil penalties were intended 

to compensate only for the harm done as a result of unidentifiable and unquantifiablc damages, 

aot actual damages. The state would still have been able to pursue compensation for actual 

damages under the other applicable liability laws. As such, it is arguable that the receiving 

environment categories and oil characteristics did not need to be determined as precisely as 

possible. However, allowing the civil penalties to compensate for actual damages ia those cases 

where a 'reasonable cost' criterion indicates that a full scale damage assessment is not 

appropriate suggests that the receiving environments and the oil characteristics should be more 

thoroughly evaluated. For example, more biological criteria could be taken into account, Also, 

□on-biological factors such as recreational values may affect the overall value of an area to society. 

These factors may be worth taking into consideration as well.

Regarding the oil characteristics, other factors besides aromatic content may influence the 

toxicity of aa oil (for example nitrogen, sulfur and oxygen compounds). These other factors could 

be examined and included in the oil characteristic criteria if appropriate in order to better capture 

the actual toxic effects of oiL Further, as Hisruwd in Chapter 3, the purpose of the modification 

factor a umbers in the penalty schedule is unclear. The formula for assessing the per gallon penalty 

should thus be re-examined. Yet it must be acknowledged that while it may be possible to 

formuleta a dv i penalty schedule with a more solid foundation than the one presently used in
w

Alaska, thaa am crhl peaalri * \  aa opposed to actual damages, and as such it will be impossible 

to avoid si Im * to o t measure of arbitrariness.

As a pr—*ri<**l matter, it is doubtful the maximum Si00 million penalty will ever be 

a w n f i l  ia any oil spill ease. However, under the other Alaska statutes which impose liability for 

acrual damages, the responsible party is held liable for those damsg n  to an unlimited maximum 

amount. Since the penalties are being discussed here as compensation for actual damages, if the

11. S<* S*p« now t. M«m
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assessed penalty should ever exceed this ceiling, the responsible party should be held liable for 

the total amount. As such, this ceiling should be removed.

Next, one will recoil from Chapter 3 that the mitigation clause as interpreted in practice 

could potentially re>open the whole question of actual damages. As suggested here, the civil 

penalty take into account actual damages. However, by using a ‘reasonable cost' criterion 

the State would have a stronger basis for asserting that the assessed penalty or the damage 

amount claimed is appropriate. When a penalty is deemed appropriate based on >hi< criterion, the 

question of actual damages should be precluded. As such, the mitigation clause should be 

removed

As indicated in Section 3.3.6 above, the 18,000 gallon exemption as entailed in the civil 

penalty schedule has in practice hindered enforcement efforts. For example, according to Browne, 

experience has shown that small spills can cause a great deal of damage. Yet as noted by Mertz, it 

is prohibitively expensive for the State to pursue recovery for the damage resulting from ‘small* 

spills, and thus they tend to slip through the system. It is likely that in many cases it will be more 

difficult to meet the ‘reasonable cost* criterion for small spills large spills. Or in other words, 

that full scale natural resource damage assessment studies will be deemed appropriate more often 

in cases of large spills than small spills. In order to assure compensation for which may

result even from a small spill, the 18,000 gallon exemption should be removed.

Finally, with regard to the reduction ia the assessed penalty based on the amount of oil 

cleaned up, as discussed in Section 152, when this avil penalty statute was being considered in 

(he legislature (he State argued that cleanup takes time and as such some natural resource 

damage would still result. Further, as discussed in Section 235, it is questionable how effective 

(his provision is as an incentive to clean up spilled oiL Also, if a responsible party was held liable 

for actual damages, there would be no credit in the damage amount for oil removed. Again, as 

discussed here the civil penalties would be assessed in lieu of actual damages, aot in addition to 

them. Based oa all of these conside-axiom, this provision should be removed.

A rxw arnt regarding the use of recovered funds is worth noting. As discussed ia Chapter 

3 above, ro to n b o a  or 'returning recovered funds to the environment* is not a priority ia the Slate 

of Alaska. However, under the present system, the full extent of actual damages are not ia fact 

determined. As such, the State never has knowledge of the monetary value of that damage for 

purposes of returning that amount to the environment. Under the modified scheme being 

discussed here, when the ‘reasonable cost' criterion indicates that the sexual extent of damage to a 

resource should be determined, it is perhaps reasonable to suggest that Alaska should consider 

returning at least this amount to the environment. Support for this suggestion might be found in 

federal natural resource liability starutes. Specifically, CERCLA as originally enacted only required 

(bat sums recovered for natural resource damage be available for use to restore, rehabilitate, or to



acquire the equivalent of the injured resources.1̂  However. CERCLA. as amendmended by SARa 

now requires that recovered sums be used for these purposes.^4

In conclusion, Alaska's experience with AS 46.03.753 has shown that the avil penalty 

approach is a viable method of assuring that the public is compensated for damages resulting 

from od sptli incidents. However, this paper has identified several inconsistencies between the 

legislative intent of this statute and its implementation, as wCU as several shortcomings inherent in 

the provisions of the statute and regulations thcmcselves. This chapter has suggested how these 

factors might be addressed in order to make Alaska's overall oil spill luoility and compensation 

scheme more effective. While this modified scheme is being offered to Alaska as an alternative to 

its present one, it is a viable scheme for other states as welL As such, it is hoped that the 

information provided in this paper might prove useful to other states contemplating a review of 

their present oil spill liability and compensation schemes-^
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Oil Reform 
Alliance

HOUSE JUDICIARY COMMITTEE 
HB565 

April 5, 1990

My name is Riki Ott. I am a commercial fisherman from 
Cordova. My training is in marine toxicology. I have a 
masters degree in oil pollution and a doctorate in sediment 
pollution. I am testifying as President of the Oil Reform 
Alliance.

The Oil Reform Alliance is a grassroots coalition of 
fishermen, environmentalists, tourism and business people - 
citizens - who combined efforts after the Exxon Valdez spill 
to work on reforming both state and federal policies on oil.

The Q »**%^ M w ^supports .
Prevention of future oil spills starts with attitude 

changes and" attitudes are influenced by penalties. The 
penalty structure should strike a balance between being too 
low, so as not to deter potential polluters, and being too 
high, so as to impair ability to operate.

It is clear from the compliance records that Alaskan 
laws are far too lenient: the penalty structure is not 
deterring polluters.

A report entitled, "An Environmental Compliance Audit 
of the Oil and Gas Industry Kenai, Alaska," concludes that 
violations of pollution control laws (by the Sikiski 
petrochemical industry] are a frequent occurrence. Some 
industries have chosen to simply ignore existing laws, 
others violate them on almost a daily basis."

Further, "law3 with sole federal jurisdiction have the 
best compliance record. Federal laws the state is 
authorized to enforce have a poor compliance record.
[While] State laws without federal jurisdiction are almost 
without compliance or enforcement."

This study was funded by the Alaska Conservation 
Foundation and is the first such study to comprehensively 
evaluate the pollution discharges, record of violations, and
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enforcement record for the Nikiski petrochemical industry, 
an industry which has been operating for over thirty years.

Lack of compliance with state environmental laws has 
lead to unacceptably high public risk in the Fairbanks area 
from extensive contamination of groundwater, including 
drinking water, with fuel. This report entitled, "A 
Citizen's Guide to Hazardous and Toxic Waste Site3 of 
Fairbanks, Alaska," shows that 25 of the 33 study sites 
involved some form of petrochemical pollution.

While these two studies were funded by citizen advocacy 
groups, I also have the compliance chronology of bo+h the 
MAPCO and Tesoro oil refineries, according to EPA and DEC 
records. The chronology partially elucidates why we have 
chronic petroleum pollution in the Fairbanks and Kenai 
areas.

After the Arthur Kill fuel oil spill of 567,000 gal, 
the governors of NY and NJ stated; "The oil industry is NOT 
doing enough. We need greater public scrutiny of current 
industry practices. Industry explanations for these spills 
are no longer sufficient.".

But industry explanations for spills are all that we 
Alaskans are going to get until'we enact stiff penalties to 
provide a strong incentive for safer handling of these 
hazardous substances.

The civil penalties for non-crude oil as amended by the 
Administration do NOT go far enough towards providing strong 
incentives. (Here, I'm on page 2, lines 25-29, and page 3, 
lines 1-3.) I also have a chart attached to my testimony 
which details that which I ’m about to explain.

The penalties in the bill before you establishes fines 
of $12.50/gal of oil discharged in a freshwater environment, 
$8/gal of oil discharged in a confined marine environment, 
and $6/gal of oii discharged in an unconfined marine 
environment. For the sake of the following discussion, 
let's refer to these penalties as $12.50-$8-$6. Now stick
with *e ‘ iU,

The current penalties, as set in 1978, are $10-$2.50- 
$1. There was no mechanism established in statute then to 
inflation-proof these penalties. Should there have been 
such a mechanism in place, the 1978 penalties would be equal 
to $20—$5-$2, based on the national consumer price index.

The amended penalties of $12.50-$8-$6 do not even keep 
pace with inflation, for fines in freshwater environments, 
and are just barely better than inflation-proofed rates for 
fines in marine environments. These penalties are not the
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extensive revisions and strong incentives for safe handling 
of. oil as originally proposed by the Administration.

The Cowper Administration originally proposed penalties 
of $50-$50-$25 per gallon of oil spilled into the different 
receiving environments. This is very similar, in intent and 
magnitude, to the penalties proposed in 13 77 by the Hammond 
Administration of $50-$25-$10.

The legislative history of how we arrived at the 
current penalty structure of $10-$2.50-SI from the Hammond 
Administration's original proposal is very well documented 
in a final report dated January, 1989, prepared for the 
Institute of Marine Studies, University of Washington, and 
entitled, "Oil Spill Liability and Compensation: h Review 
and Evaluation of Alaska's Civil Penalty Scheme."

The historic perspective reveals that the 
Administration and legislature, quite frankly, succumbed to 
the arguments of industry lobbyists. And now history is in 
danger of being repeated. The Administration has already 
buckled to industry pressure.

We propose that committee members adopt the civil 
penalties originally proposed by the Hammond Administration 
by replacing on page 2, line 25, $12.50 with $50, on line 
20, $8.90 with $25.00, and on page 3, line 1, $6.00 with 
$ 1 0 . 0 0 .

Further, we propose that the Hammond Administration 
proposed penalty structure for noncrude oil is then adopted 
for crude oil by replacing the language on page 6, lines 1- 
6, with the amended language on Fage 2, lines 25-29, and 
page 3, lines 1-3.

We support price indexing these civil penalties as 
provided in HB565.

We ask committee members to not follow the lead of the 
Administration. Don't buckle to industry pressure as the 
Administration did. Support the ideals originally set forth 
by two different administrations over a span of 13 years.
Set higher civil penalties and chart this state on a new 
course of meaningful incentives for safer handling of oil.

Thank you for the opportunity to testify.
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COMPARISON OP 
CIVIL PENALTY STRUCTURES 

FOR N0NCRUD8 OIL

Rec’ing Current 1377-1990 1977 Amended Original
Envii-on. Law_____with CPI Hammond Cowper Cowper

FRESH $10 $20 $50 $12.50 $50

MARINE 2.50 5 25 8 50
confined

MARINE 1 2 10 6 25
unconfined

CPI: Consumer Price Index

NOTE: The Oil Reform Alliance recommends adopting the
civil penalties originally proposed by the Hammond 
Administration in 1977 (1977 Hammond, above) for both crude 
and joncrude oil.



HB565 PROPOSED AMENDMENTS 
•April '5, 1990

Amendment »1
Page 5, line 28, delete [UP TO A MAXIMUM OF $500,000,000].
Justification; legislature found that "substantial civil 
penalties should be imposed for the discharge of oil in 
order to provide a meaningful incentive for the safe 
handling of oil and to insure that the public does not bear 
substantial losses from oil pollution" as per language in 
Sec. 1 pages 1-2, lines 28-2. Unlimited liability provides 
such an incentive.

Amendment #2
Page 6, lines 8-9, delete; "[SUBJECT TO THE $500,000,000 
MAXIMUM SET UNDER (a) OF THIS SECTION]
Justification; same a3 for *1 above.

Amendment »3
Page 2, line 25, replace "$12.50" with "$50.00".
Page 2, line 28, replace “$8.00" with "25.00".
Page 3, line 1, replace "$£.00" with "10.00'*.
Justification:
See #1 above, and these were penalties originally proposed 
by Hammond Administration in 1977 and are very similar in 
intent and magnitude to original proposal o f  Cowper 
Administration. Historic perspective reveals that Hammond 
Administration and legislation succumbed to arguments of 
industry lobbyists. History is in danger of being repeated. 
We need meaningful incentives for safer handling of oil.

Amendment <4
Page 6, lines 1-6, delete entirely and replace with language 
identical to that on page 2, lines 25-29, and page 3, line3
1-3 as amended above:
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"(A) $50 per gallon of oil that enter'd an anadronous 
stream or other freshwater environment with significant 
aquatic resources;

(B) $25 per gallon of oil that enters an estuarine, 
intertidal, or confined saltwater environment;

(C) $10 per gallon of oil that enters an unconfined 
saltwater environment, public land, or a freshwater 
environment without significant aquatic resources."
Justification: See #1 and #3 above. Also, raising the 
penalties for illegal discharges of crude oil to equal that 
of products oil eliminates the justifiable arguments of 
operators with refined products that this bill stakes it more 
expensive for them to spill their product.

Amendment #5
Page 2, lines 24, & 25, amend to read: "(1) Subject to (2) of 
this subsection, the penalties for the following categories 
of receiving environments nay no* exceed, nor be less than 
75% of:11
Justification: this ensures that penalties will be
substantial, yet gives DBC the ability to apply its penalty 
matrix with some flexibility.
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 565 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to civil penalty, damages, costs,

and attorney fee provisions concerning the discharge 

of oil and other environmental violations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.758(a) is amended to read:

(a) The legislature finds that

(1) recent information discloses that the discharge of oil 

may cause significant short and long-term damage to the state's en- 

vironment; even [. EVEN] minute quantities of oil released to the 

environment may cause high mortalities among larval and juvenile forms 

cf important commercial species, may affect salmon migration patterns, 

and may otherwise degrade and diminish the renewable resources of the 

state;

(2) the exact nature and extent of oil pollution can be 

neither documented with certainty nor precisely quantified on a spill- 

by-spilJ. basis; however, in light of the magnitude of harm that 

[WHICH] may be caused by oil discharges, and the vital importance of 

commercial, sport and subsistence fishing, tourism, and Alaska's 

natural abundance and beauty to the economic future of the state and 

its quality of life, it is the judgment of the legislature that sub­

stantial civil penalties should be imposed for the discharge of oil in 

order to provide a meaningful incentive for the safe handling of oil 

and to ensure [INSURE] that the public does not bear substantial 
losses from oil pollution for which, because of its subtle, long-term

-1- CSHB 565(Jud)



1 1 or unquar.tifiable nature, compensation would not otherwise be re-

2 ceived; and
i

3| (3) the handling of oil in large quantities is a hazardous
I

undertaking that [WHICH] poses a significant threat to the economy and 

5 environment of the state, that [WHICH] can be substantially reduced

G only by the taking of rigorous safety precautions involving consider-

7 able expense; conversely, persons handling oil in smaller amounts

3 might pose a correspondingly lower risk to the economy and environment

9 of the state, and might be [ARE] capable of safe oil handling prac-

10 tices at correspondingly lower costs [; IN ORDER TO PROVIDE AN INCEN-

11 TIVE WHICH IS EFFECTIVE, BUT NOT PUNITIVE, IT IS NECESSARY AND APPRO-

’2 PRIATE THAT THE ASSESSMENT OF CIVIL PENALTIES FOR DISCHARGES OF SMALL

13 QUANTITIES OF OIL BE LEFT FOR CASE-BY-CASE JUDICIAL DETERMINATION,

14 WHILE INSURING, THROUGH THE PENALTY PROVISIONS OF THIS SECTION, THAT

15 THE HANDLING OF OIL IN LARGE QUANTITIES OCCURS IN A MANNER WHICH WILL

16; NOT IMPAIR THE RENEWABLE RESOURCES OF THE STATE].

17 * Sec. 2. AS 46.03.758(b) is repealed and reenacted to read:

13 (b) In order to promote the safe handling of oil, the department

19 shall adopt regulations that establish a schedule of penalties for

discharges of oil into the receiving environments described in (1) - 

‘M (3) of' this subsection. Subject to AS 46.08.761 and (m) of this

section, the penalties may not exceed

(1) $50 per gallon of oil that enters an anadromous stream

or other freshwater environment with significant aquatic resources;

(2) $25 per gallon of oil that enters an estuarine, inter­

tidal, or confined saltwater environment;

(3) $10 per gallon of oil that enters an unconfined salt­

water environment, public land, or a freshwater environment without
significant aquatic resources.

CSHB 565(Jud) -2-



Sec. 3. AS 46.03.758(d) is amended to read:

(d) The schedule must [SHALL] vary according to the toxicity, 

degradability^ and dispersal characteristics of the oil. The schedule 

must [SHALL] also vary according to the sensitivity and productivity 

of the receiving environment. Variations under this subsection may be 

by subcategories of receiving environments, specific receiving en­

vironments, or both. The maximum penalties established in (b) of this 

section must [SHALL] apply to discharges in the most sensitive and 

productive of receiving environments within each category of receiving 

environment, and the penalty must [SHALL] decrease fcr less productive 

or sensitive receiving environments. If oil is discharged into mul­

tiple receiving environments, the penalty must be based upon the 

schedule penalty value applicable to the most iensitive and productive 

receiving environment unless the defendant proves how much oil entered 

each receiving environment by clear and convincing evidence.

Sec. 4. AS 46.03.758(e) is amended to read:

(e) If a discharge of oil in excess of 500 [18,000] gallons not 

permitted under applicable state and federal law occurs within the 

territorial jurisdiction of the state, or into or upon the adjacent 

outer continental shelf of the state, the following persons, ir. addi­

tion to the person causing or permitting the discharge, are jointly

and severally liable to the state, in a civil action, for the full 

amount of penalties established under this section and in the regu­

lations adopted under this section:

(1) if the discharge occurs from a [ANY] commercial or 

industrial facility other than a vessel or offshore platform, the 

owner, lessee or permittee, and operator of the facility;

(2) if the discharge occurs from a vessel,
(A) the owner and operator of the vessel; and

-3- CSHB 565(Jud)
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(B) the owner of the oil carried as cargo on the 

vessel at the time the vessel was loaded, if the loading occurred 

within the territorial jurisdiction of the state, or at a deep- 

water port or other offshore storage facility adjacent to the 

state; however, if the owner of the oil temporarily transfers 

ownership of the oil to an ther person, and the transfer has the 

purpose or effect of evading the vicarious liability imposed by 

this section, the transferor will be considered the owner of the 

oil for the purposes of this subsection; and

(3) if the discharge occurs from an offshore platform, the 

lessee or permittee of the tract or acreage upon which the platform is

situated, and the operator of the platform.

* Sec. 5. AS 46.03.758(f) is repealed and reenacted to read:

(f) For purposes of assessing a penalty under (b) of this sec­

tion, in determining how many gallons of oil have been discharged, the 

court shall deduct the number of discharged gallons of oil that the 

defendant proves by clear and convincing evidence were removed by the 

defendant from the environment within 365 days a ter the discharge as 

a result of a cleanup operation undertaken in conformity with appli­

cable state and federal law, except that if the oil was discharged 

onto a»surface freshwater or saltwater environment or onto the surface 

of public land, the court shall deduct the number of discharged 

gallons of oil that the defendant proves by clear and convincing 

evidence were removed by the defendant from the environment within the 

first 36 hours after the discharge as a result of a cleanup operation 

undertaken in conformity with applicable state and federal law. The 

dispersal of oil through burning, the use o r chemical agents, biologi­

cal additives, sinking agents, or other means is not considered re­
moval for purposes of this subsection.

CSHB 56 5 (Jud) - 4 -



Sec. 6. AS 46.03.758(i) is repealed and reenacted to read:

(i) The imposition of a civil penalty under this section does 

not limit or otherwise affect the authority of the department to 

enforce a provision of this chapter, AS 46.04, or AS 46.09, or to 

recover damages, restoration expenses, investigation costs, court 

costs, and attorney fees. A oerson who pays a ci/il penalty imposed |
under this section is entitled to set off the penalty amount paid 

against a civil penalty awarded by a court against the person for the 

same discharge under AS 46.03.760(a).

Sec. 7. AS 46.03.758 is amended by adding a new subsection to read:

(m) The penalty that would otherwise be assessed under (b) of 

this section shall be multiplied by a factor of five if a court deter­

mines that

(1) the discharge was caused by the gross negligence or 

intentional act of the discharger;

(2) the discharger did not take reasonable measures to 

contain and cleanup the discharged oil; or

(3) the defendant did not respond in accordance with an 

approved oil discharge contingency plan.

Sec. 8. AS 46.03.759(a) is amended to read:

(a} A person who is found to be liable under any other state law 

for an unpermitted discharge of crude oil [IN EXCESS OF 18,000 GAL­

LONS] is, in addition to liability for any other penalties or for 

damages or the cost of containment and cleanup, liable to the state in 

a civil action for a civil penalty, up to a maximum of $500,000,000, 

subject to adjustment under AS 46.03.761, in the amount of

(1) $50 ($8) per gallon of crude oil that enters an j

nnndrotnoua stream or ocher freshwater environment with significant
i

aquatic resources. subject to adjustment under AS 46.03.761 |
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» [DISCHARGED FOR THE FIRST 420,000 GALLONS DISCHARGED]; [AND]

2 (2) $25 [$12.50] per gallon of crude oil that enters an

estuarine, intertidal, or confined saltwater environment, subject to

* adjustment under AS 46.03.761; and

5 (3) $10 per gallon of crude oil that enters an unconfined

6 saltwater environment, public land, or a freshwater environment with­

out significant aquatic resources, subject to adjustment under AS 46.- 

03.761 [DISCHARGED FOR AMOUNTS DISCHARGED IN EXCESS OF 420,000

9 GALLONS].

,0 * Sec. 9. AS 46.03.759(c) is amended to read:

11 (c) Subject to the [$500,000,000] maximum set under (a) of this

section the court shall assess five [FOUR] times the penalty amounts 

set out in (a) of this section if the court finds

(1) the discharge was caused by the gross negligence or

intentional act of the defendant;

(2) the defendant did not take reasonable measures to

contain and clean up the discharged oil; or

(3) the defendant did not respond in accordance with an

approved oil discharge contingency plan.

* Sec. 10. AS 46.03.759(d) is repealed and reenacted to read:

(d) The imposition of a civil penalty under this section does

not tffect the authority of the department to enforce a provision of 

this chapter, AS 46.04, or AS 46.09, or to recover damages, restora­

tion expenses, investigation costs, court costs, and attorney fees. A

person who pays a civil penalty imposed under this section is entitled 

to set off rh> penalty amount paid against a civil penalty awarded by 

a court against the person for the same discharge under AS 46.03.- 

760(a).
* Sec. 11. AS 46.03.760(a) is repealed and reenacted to read:

CSHB 565(Jud) -6-



(a) A person who violates or causes or permits to be violated a 

provision of this chapter, AS 46.04, AS 46.09, or a regulation, order 

of the department, permit, approval, or certificate issued under this 

chapter, AS 46.04, or AS 46.09, is liable to the state in a civil 

action for a sum to be assessed by the court of not less than $2,500 

nor more than $100,000 a day for each violation, subject to adjustment 

under AS 46.03.761. Each violation is a separate and distinct of­

fense, and where a violation continues from day to day each day con­

stitutes a separate violation. The amount assessed by the court under 

this subsection must reflect, as applicable,

(1) reasonable compensation for adverse environmental 

effects of the violation;

(2) reasonable costs incurred by the state in the detec­

tion, investigation, and attempted correction of the violation;

(3) the economic savings realized by the person in not

complying with the requirement for which the violation is charged;

(4) the prior history of violations committed by the per­

son ;

(5) the need for an enhanced civil penalty to deter future 

violations;

* (6) the extent and seriousness of the violation;

(7) the person's attainment of compliance, within the

shortest feasible time, with the requirement for which the violation 

is shown;

(8) the person's ability to pay; and

(9) other factors that the court determines are in the

interest of justice.

Sec. 12. AS 46.03.760(e> is amended to rend:
(e) In addition to liability under (a) (- (d)l of this section,
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1 !i a person who violates or causes or permits to be violated a provision

2 of AS 46.03.740 - 46.03.750 is liable to the state, in a civil action

3 brought under AS 46.03.822, for the full amount of actual damages

4 caused to the state by the violation, including direct and indirect

5 costs associated with the abatement, containment and [OR] removal of

6 the pollutant, restoration of the environment to its former state, and

7 all incidental administrative costs.

3 * Sec. 13. AS 46.03 is amended by adding a new section to read:

9 Sec. 46.03.761. ADJUSTMENT OF DOLLAR AMOUNTS. (a) The dollar

10 amounts in AS 46.03.758, 46.03.759, and 46.03.760 and in the regula-

11 tions adopted under AS 46.03.758 change, as provided in this section,

12 according to and to the extent of changes in the Consumer Price Index

13 for all urban consumers for the Anchorage metropolitan area compiled

,4 - by the Bureau of Labor Statistics, United States Department of Labor

15 (the index). The index for January of the year in which this section
II

16 becomes effective is the reference base index.

,7 (b) The dollar amounts change on October 1 of each third year

according to the percentage change between the index for January of 

that year and the most recent index used to determine whether to

20 change the dollar amounts. After calculation of the new amounts, the

resulting amounts shall be rounded to the nearest cent.

22 (c) If the index is revised, the percentage of change is cal­

culated on the basis of the revised index. If a revision of the index 

changes the reference base index, a revised ref rence base index is 

determined by multiplying the reference base index applicable by the 

rebasing factor furnished by the United States Bureau of Labor Statis­

tics. If the index is superseded, the index referred to in this sec­

tion is the one represented by the Bureau of Labo-: Statistics as
reflecting most accurately changes in the purchasing power of the 

CSHB 565(Jud) -8-



dollar for Alaskan consumers.

(d) The department shall adopt a regulation

(1) announcing, on or before June 30 of each third year,

the changes in dollar amounts required by (b) of this section;

(2) amending, on or before June 30 of each third year, the 

regulations adopted under AS 46.03.758(b) to reflect the changes in 

dollar amounts required by (b) of this section; and

(3) announcing, promptly after the changes occur, changes

in the index required by (c) of this section, including, if applica­

ble, the numerical equivalent of the reference base index under a

revised reference base index and the designation or title of any index 

superseding the index.

(e) The department shall also provide notification of a change

in dollar amounts required under (b) of this section to the clerks of

court in each judicial district of the state.

k Sec. 14. AS 46.04.040(e) is amended to read:

\e) Financial responsibility may be demonstrated by self- 

insurance, insurance, surety, or guarantee, under terms the department 

may prescribe. An action brought under AS 46.03.758, 46.03.760(e)

[46.03.760(a) OR (e)], 46.03.822, or AS 46.04.030(g) or to collect 

penalties imposed under AS 46.03.759 may be brought in a state court 

directly against the insurer or another person providing evidence of 

financial responsibility. The applicant, and an insurer, surety, or 

guarantor shall appoint an agent for service of process in the state. 

An insurer must either be authorized by the Department of Commerce and 

Economic Development to sell insurance in the state or be an unau­

thorized insurer listed by the Department of Commerce and Economic 

Development as not disapproved lor use in the state.
Sec. 15. AS 46.04.040(i) is amended to read:

-9- CSHB 565(Jud)
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and

(i) Financial responsibility under this section extends to a 

loss compensable under AS 46.03.760(e) or 46.03.822 and an assessment 

under AS 46.03.758, 46.03.759, [46.03.760(a)], or AS 46.04.030(g).

Sec. 16. AS 46.03.758(c), 46.03.758(g), 46.03.760(b), 46.03.760(c), 

46.03.760(f) are repealed.
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P. O. Box V 
S ta te  Capitol 

Juneau, Alaska 99811 
(907)465-4990 
(907) 465-4712

April 13, 1990

Mr. Joe Caswell, Chair 
Anchorage Police and Fire 

Retirement Board 
P.O. Box 196650 
Anchorage, AK 99519-6650
Dear Mr. Caswell:
Thank you for your letter of April 10 regarding HB 568.
That bill has not yet been scheduled for a hearing before 
the Judiciary Committee. When it is scheduled, I will make 
sure that you are notified.
In the meantime, I have included a copy of your letter and 
the enclosures in the committee members' files.

'M o u s e  o f  jK e p r e s e n t a t i l ie s
H ouse Judiciary C o m m itte e



Municipality
of

Anchorage TOM FINK. 
MAYOR

P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4295

POLICE AND FIRE RETIREMENT BOARD

April 10, 1990

The Honorable Peter Goll, Co-Chairman 
House of Representatives 
Judiciary Committee 
P. 0. Box V, Capitol, Room 122 
Juneau, AK 99811
Dear Representative Goll:
On April 2, 1990, we sent you correspondence on House Bill (HB) 
568, which has been referred to the House Judiciary Committee.
It is our understanding that this bill is on the calendar for the 
House Judiciary Committee during the week of April 16, 1990.
The members of the Anchorage Police and Fire Retirement Board 
would like to testify, via teleconference, at the time the bill 
is discussed by the Judiciary Committee. Please contact us at 
343-4399.
As you are aware, HB 568 was sponsored by Representative Boucher 
and a similar bill (Senate Bill 252) has been drafted by the 
Senate Judiciary Committee and is sponsored by Senator Faiks.
The Police and Fire Retirement System is not asking for a change 
to practical application of AS 09.38.017(c) but only 
clarification that governmental retirement plans are not included 
in the definition incorporated in AS 09.38.017(c), and have the 
right to establish the meaning given QDRO by the Plan.
Under AS 09.38.017(c), certain pension benefits are arguably 
subject to attachment as this statute states pension plans in 
Alaska must comply with a Qualified Domestic Relations Order 
(QDRO) as defined by ERISA (U.S.C. 414). This Federal 
legislation allows for payment of benefits to an alternate payee 
(i.e. spouse) at the time members are first eligible to retire, 
not when they actually retire. At 26 U.S.C., 401(c), all 
governmental retirement plans are specifically exempt from ERISA 
and U.S.C. 414 allows governmental retirement plans to draft 
local legislation for the administration of QDRO's.



The Honorable Peter Goll, Co-Chairman
House of Representatives
Judiciary Committee
April 10, 1990
Page 2

AS 39.35.370(e), for Public Employees Retirement System (PERS) 
and AS 14.25.110 for the Teachers Retirement System (TRS), do not 
allow for payment of QDRO's until a member actually retires.
Anchorage Municipal Code (AMC) 3.85.075, which passed in June 
1988, allows the Police and Fire Retirement System to make 
payments to an alternate payee only from the date the member 
actually retires.
The Alaska State Attorney General provided an opinion to Governor 
Cowper, dated June 6, 1988, on AS 09.38.017(c) prior to it being 
signed into law by the Governor. It is the Alaska State 
Attorney General's opinion that AS 09.38.017(c) does not apply to 
governmental plans, such as PERS, TRS and municipal retirement 
plans as the definition of a QDRO under 26 U.S.C. 414(P)(9) does 
not apply to governmental plans.
With this confusion in Federal, State and Local statutes, the 
Police and Fire F .irement System is asking only that 
AS 09.38.017(c) be clarified to reflect that governmental 
retirement plans are not included in the definition incorporated 
in AS 09.38.017(c). The Police and Fire Retirement Board feels 
the clarification of the State Statute would stop any costly 
litigation in the courts as to which statute is applicable to the 
Police and Fire Retirement System.
We have attached a copy of tie State Attorney General's opinion 
and HB 568, as well as a fact sheet which outlines the problems 
as we see them. If you have any questions, please call me or the 
Police and Fire Retirement Board Staff at 343-6440.

Sincerely,

JC/lhk
Attachments
cc: Representative Boucher

(D .7 8/PGol12.Ltr)



Introduced: 2/22/90
Referred: State Affaire

6-2274A

BY THE STATE AFFAIRS COMMITTEE

1 IN THE HOUSE
2 HOUSE BILL NO. 568
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
A SIXTEENTH LEGISLATURE - SECOND SESSION

5 A BILL
6 For an Act entitled: "An Act relating to the definition of qualified
7 domestic relations orders for retirement plan inter-

8 est and payment exemptions."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section 1. AS 09.38.017(c) is amended to read;
H  (c) The exemptions provided by (a) of this section do not pro-
12 vent the payment of bcncfitB under a retirement plan to an alternate
13 payee under a qualified domestic relations order. In this subsection,
lA “qualified domestic relations order" has tho meaning given in 26
15 U.S.C. A1A(p ). except as applied to "Rovernmontal plans" as defined
16 u n d e r  29 U.S.C. 1002 in which case "qualified domestic relations
17 order" has the meaning tiven by the plan o r  by the law governing the

18 plan.
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VT OF LAW

TOftNEY GENERAL

June 6 ,  1938
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F.O. OCX K S T A T E  CAPITOL  
JUNEAU, ALASKA W3n-O3J0 
PHONE. (907) <45.3600

H o n orab le  S tev e  Covper
G overnor
S t a t e  o f  A la s k a
P .O . Box A
Juneau, AK 99811

R ei CSSB 5 0 8 ( F i n )  - -  p ro p e r ty  e x ­
em ptions f o r  homesteads, r e ­
t i r e m e n t  p la n  i n t e r e s t s ,  e t c .  
Our f i l e :  8 8 3 -3 8 -0 1 0 8

D ear G overno r Covper:

A t  Judy F le m in g 's  r e q u e s t  on y o u r  b e h a l f ,  ve have r e ­
v ie w ed  CSSB 5 0 8 ( F in ) ,  r e l a t i n g  to  p r o p e r t y  exem ptions f o r  home­
s te a d s , r e t i r e m e n t  p lan  i n t e r e s t s  and paym ents , and o th e r  p r o p e r ­
t y .  The b i l l  ra is e s  p o l ic y  and l e g a l  q u e s t io n s ,  and you m ig h t  
w an t to  c o n s id e r  v e to in g  i t .  T h e re  a re  two b a s ic  c a te g o r ie s  o f  
co ncern : (1 )  the r e t i r e m e n t  p r o v i s i o r s ,  and (2 )  the in c re a s e s
i n  the exem ption  v a lu e s .

T h is  b i l l  was in t r o d u c e d  by th e  Senate  J u d ic ia r y  Com­
m i t t e e  on A p r i l  H ,  1988. The S e n a te  F in a n c e  Committee S u b s t i ­
t u t e  was o f f e r e d  May 3 , 1988 and passed  by th e  Senate on May 5 ,  
1988, and th e  House passed i t  on May 9 ,  1988 .

We a re  concerned t h a t  th e  r e t i r e m e n t  p la n  p ro v is io n s  i n  
s e c . 3 o f  th e  b i l l  cou ld  be ’i n t e r p r e t e d  as r e q u i r i n g  the f e d e r a l  
d e f i n i t i o n  o f  " q u a l i f i e d  d o m e s tic  r e l a t i o n s  o rd e r"  (QDRO) to  a p ­
p l y  to  th e  p u b l ic  employees* (PERS) and t e a c h e r s ’ (TRS) r e t i r e ­
ment sys tem s. The s t a tu te s  f o r  b o th  o f  th o s e  systems in c lu d e  a 
d e f i n i t i o n  o f  "QDRO" t h a t  d i f f e r s  fro m  th e  f e d e r a l  d e f i n i t i o n .  
The b i l l  a ls o  would a l lo w  b a n k ru p tc y  c r e d i t o r s  to  reach  TRS and  
PERS c o n t r ib u t io n s  made by a  member w i t h i n  120 days b e fo re  th e  
member f i l e s  f o r  ban kru p tcy . These a re  s e r io u s  ana, we b e l i e v e ,  
u n in te n d e d  e f f e c t s  o f  th e  b i l l .

The Senate F inance C o m m itte e ’ s s u b s t i t u t e  b i l l  ( o f f e r e d  
s ix  days b e fo re  the end o f  th e  s e s s io n )  d o u b les  th e  d o l l a r  amount 
o f  exem ptions from c la im s o f  c r e d i t o r s .  T h a t  r a is e s  im p o r ta n t  
p o l ic y  q u e s t io n s .  Ve a re  c o n ce rn ed  ab out th e  f u l l  e f f e c t s  o f  
t h a t  d o u b l in g ,  in c lu d in g  the e f f e c t  on the  s t a t e ’ s own c o l l e c t i o n  
e f f o r t s  and on the  s t a t e ’ s p r i v a t e  le n d in g  i n s t i t u t i o n s .  In  
l ig h c  o f  i t s  im portance, we b e l i e v e  c h a t th e  s u b je c t  m e r i ts  more

;s.Cs:lh
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ex ten d ed  c o n s id e r a t io n  th a n  was p o s s ib le  d u r in g  th e  e x tre m e ly  
b r i e f  p e r io d  th a t  th e  c o m m itte e  s u b s t i t u t e  was p e n d in g  a t  th e  
h e c t i c  end o f  the l e g i s l a t i v e  s e s s io n *

As o r i g i n a l l y  in t r o d u c e d ,  SB 508 r e l a t e d  o n ly  to  exemp­
t io n s  f o r  c e r t a in  r e t i r e m e n t  p la n  i n t e r e s t s  and payments ( i . f . ,  
s e c s . 3 ,  8 ,  10, and p a r t  o f  5 o f  t h is  f i n a l  v e r s i o n ) ,  The p u r ­
pose o f  t h is  p a r t  o f  th e  b i l l  i s  n o t  a t  a l l  c l e a r  fro m  the  l a n ­
guage o f  th e  b i l l  i t s e l f .  H o w e ver, we have a s c e r t a in e d  from  doc­
uments p ro v id e d  by th e  L e g i s l a t i v e  A f f a i r s  Agency t h a t ,  a ltho u gh  
che o n ly  re fe re n c e  to  b a n k r u p tc y  in  th e  proposed AS 0 9 .3 8 .0 1 7  i s  
i n  i t s  subsec. ( b ) , and che b a s ic  subsec. (a )  is  worded i n  g e n er­
a l  te rm s, the purpose i s  to  e x c lu d e  o r  exempt fro m  th e  p ro p e r ty  
o f  a b a nkrup tcy  d e b to r 's  e s t a t e  t h a t  i s  s u b je c t  to  th e  reac h  o f  
th e  d e b t o r ’ s c r e d i t o r s  V  t h e  b a n k ru p tc y  d e b t o r ’ s i n t e r e s t  in  o r  
payments to  be r e c e iv e d  fro m  a p e n s io n  p la n .  An u n d e rs ta n d in g  o f  
t h i s  purpose and th e  manner i n  w h ich  i t  i s  a c c o m p lis h e d  r e q u ire s  
a n a ly s is  o f  p ro v is io n s  o f  f e d e r a l  la w , in c lu d in g  th e  U .S .  Bank­
r u p t c y  Code, the I n t e r n a l  Revenue Code, and Cue Em ployee R e t i r e ­
ment Income S e c u r i ty  A c t  o f  1974 (ERISA)-, as w e l l  as th e  r e l a ­
t io n s h ip  between f e d e r a l  b a n k r u p tc y  law  and s t a t e  e x e m p tio n  s t a t ­
u t e s .

T h is  a n a ly s is  i s  f a i r l y  s u c c in c t ly  p ro v id e d  by che case 
C o f f  v .  T a y lo r . 706 F .2 d  574 ( 5 th  C i r .  1 9 8 3 ) .  T h a t  case e x -  

p l a i n s  t h a t ,  upon f i l i n g  o f  b a n k r u p tc y ,  an e s t a t e  i s  c r e a te d  th a t  
in c lu d e s  a l l  p ro p e r ty  i n  w h ic h  th e  b a n k ru p tc y  d e b to r  has a le g a l  
o r  e q u i t a b le  i n t e r e s t .  11 U .S .C .  5 4 1 ( a ) ( 1 ) .  An e x c e p t io n  f o r  
t h i s  i s  th an  & d e b to r ’ s i n t e r e s t  in  a c r u s t  t h a t  i s  s u b je c t  to  a 
r e s t r i c t i o n  under an " a p p l i c a b l e  no nb ankru ptcy  la w "  i s  excluded  
f ro m  th e  b ankrup tcy  e s t a - e .  11 U .S .C , 5 4 1 ( c ) ( 2 ) .  The i n t e r e s t  
i n  th e  t r u s t  never e n te r s  t h e  e s t a t e .

A f t e r  a b a n k ru p tc y  e s t a t e  i s  c r e a te d ,  c e r t a i n  p ro p e r ty  
i s  th en  exempted from  th e  e s t a t e ,  11 U .S .C .  5 2 2 ,  (E x c lu s io n s  
a r e  d i f f e r e n t  from e x e m p t io n s . )  k  b a n k ru p tc y  d e b to r  may choose 
w h e th e r  to  take  exem ptions p r o v id e d  by th e  B a n k ru p tc y  Code ( H a t ­
ed a t  11 U .S .C . 5 2 2 ( d ) )  o r  t o  cake exem ptions p r o v id e d  by s t a t e  
la w ,  S ta t e  law e x e m p tio n s  may be more f a v o r a b le  chan the

2 /  N o tw ith s ta n d in g  t h a t  a p p a r e n t ly  in te n d e d  p u rp o s e ,  th ia  
s e c t io n  a ls o  has th e  e f f e c t  o f  p r o v id in g  an ex em ptio n  in  
s i t u a t i o n s  o th e r  th a n  b a n k ru p tc y ,  f o r  i n t e r e s t s  i n  c e r t a in  
g o vernm en ta l pension p la n s  t h a t  a re  n o t  c u r r e n t l y  p r o t e c t e d  under  
th e  A laska  Exemptions A c t  o r  any f e d e r a l  la w .



la w . S t a t e  law exem ptions may be more fa v o r a b le  than the  Bank­
r u p t c y  Code exem ptions, o r  v ic e  v e r s a ,  depending on the  type o f  
p r o p e r t y  Che bankruptcy  d e b to r  owns and depending on the  s p e c i f i c  
p r o v is io n s  o f  s ta te  exem ption  s t a t u t e s .  I n  G o f f , the  b a n kru p tcy  
d e b to rs  had chosen s t a t e  la w  ex em p tio ns  w h ich ,” u n l ik e  th e  Bank­
r u p t c y  Code, d id  not p ro v id e  a l i m i t e d  ex e m p tio n  f o r  Keogh p la n s .  
N e v e r t h e le s s , the d eb to rs  arg u ed  t h a t  ERISA was an " a p p l ic a b le  
n o n b a n k ru p tc y  la w ,"  and t h a t  r e s t r i c t i o n s  on assignm ent and 
a l i e n a t i o n  o f  in t e r e s t s  i n  th e  Keogh p la n  under ERISA p re v e n te d  
t h e i r  i n t e r e s t  in  th e  p la n  fro m  e n t e r in g  th e  e s t a t e .

The court r e j e c t e d  t h i s  a rg u m e n t.  I t  found t h a t  Con­
g re s s  d id  n o t  in te n d  to  in c lu d e  ERISA p la n  r e s t r i c t i o n s  i n  the  
r e f e r e n c e  to  " a p p l ic a b le  n o n b a n k ru p tc y  l a w . "  R a th e r ,  i t  found  
t h a t  Congre38 on ly  in te n d e d  " s p e n d t h r i f t  t r u s t s "  to  be excluded  
fro m  th e  p r o p e r ty  o f  the  e s t a t e ,  The Keogh p la n  was found not to  
be a s p e n d t h r i f t  t r u s t ,  because o f  th e  a v a i l a b i l i t y  o f  the assets  
o f  th e  p la n  to  the d e b to rs ,  w i t h  o n ly  a 10 p e rc e n t  p e n a l t y ,  a t  
any t itn e  b e fo r e  re a c h in g  r e t i r e m e n t  a g e . Under G o f f , i f  a p la n  
i s  n o t  a s p e n d t h r i f t  t r u 3 t  t h a t  i s  a f f o r d e d  p r o t e c t io n  under 
s t a t e  nonbankruptcy  la w , a d e b t o r 's  i n t e r e s t  in  th e  p la n  i s  not  
e x c lu d e d  from  the b a n k ru p tc y  e s t a t e .  I f  th e  b a n kru p tcy  debtor  
chooses s t a t e  law exem ptions t h a t  do n o t  in c lu d e  an exem ption f o r  
th e  d e b t o r 's  i n t e r e s t  i n  a p e n s io n  p l a n ,  th e  i n t e r e s t  is  n o t  ex_̂ _ 
em pted from  th e  e s t a t e .  The r e s u l t  i s  t h a t  bankrup tcy  debtors  
may be fo rc e d  to fo re g o  fa v o r a b le  exem ptio ns  under s t a t e  law  
(such  as th e  Texas homestead exem p tio n  d iscu ssed  l a t e r  i n  th is  
b i l l - r a v i e w  l e t t e r )  i n  o r d e r  to  g a in  a t  l e a s t  p a r t i a l  p r o t e c t io n  
o f  t h e i r  pe n s ion  p la n  i n t e r e s t s  p r o v id e d  by th e  f e d e r a l  b a n k ru p t ­
cy e x e m p tio n s . —

C u rre n t p r o v is io n s ,  o f  th e  A la s k a  Exemptions A c t  (AS 
0 9 .3 8 )  do n o t  p ro v id e  an exem p tio n  f o r  in t e r e s t s  in  r e t i r e m e n t  
p la n s  w h ich  is  a p p l ic a b le  i n  b a n k ru p tc y  p ro c e e d in g s . See e x i s t ­
in g  AS 0 9 .3 8 .0 5 5 ,  Both th e  o r i g i n a l  ana f i n a l  v e rs io n s  o f  t h is  
b i l l  add a new s e c t io n ,  AS 0 9 .3 8 .0 1 7  ( i n  sec . 3 o f  th e  C S ) ,  to  
th e  A la s k a  Exemptions A c t ,  w h ich  p r o v id e s  an exemption f o r  i n t e r ­
e s ts  i n  c e r t a i n  " re t i re m e n t  p l a n s , "  T h a t  exem ption w i l l  be ap­
p l i c a b l e  i n  bankrup tcy  p ro c e e d in g s  by v i r t u e  o f  th e  amendment o f  
AS 0 9 .3 8 .0 5 5  i n  sec. lO o f  th e  CS. By th e  d e f i n i t i o n  o f  " r e t i r e ­
ment p la n "  in  the b i l l ,  th e  new e x e m p tio n  is  f o r  i n t e r e s t s  in  
q u a l i f i e d  p la n s  under 26 U .S .C .  4 0 1 ( a ) ,  i n d i v i d u a l  employee annu­
i t y  p la n s  under 26 U . S . C .  4 0 3 ( a ) ,  t a x  s h e l te r e d  a n n u i ty  p lans  
u n d e r  26 U .S .C ,  4 0 3 ( b ) ,  i n d i v i d u a l  r e t i r e m e n t  accounts ana an n u i­
t i e s  and s im p l i f i e d  employee pe n s io n  p la n s  under 26 U . S . C .  408,
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a .d employee s to c k  o w n e rs h ip  p lan s  under 26 U . S . C .  409.  2 /  No 
exem ption  is  p r o v id e d  f o r  i n t e r e s t s  i n  p e n s io n  p la n s  th a t~ d o  n o t  
q u a l i f y  f o r  f a v o r a b le  t a x  t r e a tm e n t  under th e  s p e c i f i e d  p r o v i ­
s io n s  o f  th e  I n t e r n a l  Revenue Code,

The d e f i n i t i o n  o f  " r e t i r e m e n t  p la n "  i n  th e  b i l l  i n ­
c lu d e s  PERS and TRS, s in c e  those p la n s  a re  q u a l i f i e d  p lans under  
26 U .S .C .  4 0 1 ( a ) .  Two problem s a r i s e  fro m  a p p l i c a t i o n  o f  t h is  
b i l l  to  PERS and TRS. F i r s t ,  th e  b i l l  p r o v id e s  t h a t  the exemp­
t io n s  do n o t  a p p ly  to  c o n t r ib u t io n s  "made by an i n d i v i d u a l  under 
a r e t i r e m e n t  p la n  w i t h i n  120 days b e fo r e  th e  i n d i v i d u a l  f i l e s  f o r  
b a n k r u p tc y ."  We b e l i e v e  t h a t  th e  purpose o f  t h i s  p r o v is io n  is  to  
p r e v e n t  i n d i v i d u a l s  fro m  in c r e a s in g  t h e i r  c o n t r ib u t io n s  to  r e ­
t i r e m e n t  p la n s  s h o r t l y  b e f o r e  f i l i n g  b a n k ru p tc y  i n  o r d e r  to  s h e l ­
t e r  a d d i t i o n a l  a s s e ts  f ro m  c r e d i t o r s .  However, PERS and TRS mem­
b e r  c o n t r ib u t io n s  a r e  s t a t u t o r i l y  f i x e d  and i n v o l u n t a r y ,  thus  
p r e v e n t in g  th e  k in d  o f  abuse addressed  by t h i s  p r o v is io n .  3 /  
A d m in is t r a t io n  o f  t h i s  p r o v is io n  w ould  r e q u i r e  changes i n  tKe  
PERS and TRS s t a t u t e s ,  s in c e  th e r e  i s  c u r r e n t l y  no way f o r  th e  
systems to  make a v a i l a b l e  to  c r e d i t o r s  an e m p lo y e e ’ s c o n t r ib u ­
t io n s  t h a t  a re  made w i t h i n  120 days b e f o r e  f i l i n g  b a n k ru p tc y .  
T h e re  a re  no p r o v is io n s  i n  e i t h e r  PERS or TRS a l lo w in g  a p a r t i a l  
r e fu n d  o f  a member's c o n t r i b u t i o n  accou nt t o  pay  c r e d i t o r s  ( e i ­
t h e r  w h i le  th e  member i s  s t i l l  employed o r  a f t e r  t e r m in a t io n  o f  
em plo ym en t), a l lo w in g  an a d ju s tm e n t o f  s e r v ic e  c r e d i t  to  r e f l e c t  
a r e d u c t io n  i n  th e  c o n t r i b u t i o n  a c c o u n t ,  o r  a l lo w in g  a member to  
r e p a y  c o n t r ib u t io n s  t h a t  have been p a id  to  c r e d i t o r s ,

Second, che b i l l  p ro v id e s  t h a t  th e  exem ptions do n o t  
p r e v e n t  payment o f  r e t i r e m e n t  p la n  b e n e f i t s  to  an a l t e r n a t e  payee  
u n d e r  a q u a l i f i e d  d o m e s tic  r e l a t i o n s  o rd e r  (QDRO) as d e f in e d  by 
26 U .S .C .  4 1 4 ( p ) .  P roposed  AS 0 9 . 3 8 . 0 1 7 ( c ) ,  The p o t e n t i a l  p ro b ­
lem  w i t h  t h i s  i s  ch a t th e  s t a t u t e s  p r o v id in g  f o r  b o th  PERS and 
TRS in c lu d e  a d e f i n i t i o n  o f  "QDRO" th an  is  d i f f e r e n t  in  a s i g n i f ­
i c a n t  r e s p e c t  fro m  th e  d e f i n i t i o n  o f  "QDRO" in  26 U .S .C .  4 H ( p ) ,  V  
E x i s t i n g  AS 1 4 . 2 5 . 2 2 0 ( 3 1 )  and AS 3 9 , 3 5 , 6 8 0 ( 3 4 ) .  U nder che f e d e r ­
a l  d e f i n i t i o n ,  a QDRO can o rd e r  payment o f  a b e n e f i t  to  an

2 /  The f e d e r a l  B a n k ru p tc y  Code exem ptio ns  p r o v id e  an exem ption
l o r  paymants u n d e r  th e s e  p la n e  o n ly  " t o  th e  e x t e n t  re a s o n a b ly
n e c e s s a ry  f o r  th e  s u p p o r t  o f  the d e b to r  and any dependant o f  the  
d e b t o r . "  11 U .S .C .  5 2 2 ( d ) ( 1 0 ) ( E ) .

3 /  T h is  m ig h t a ls o  be t r u e  o f  some p r i v a t e  p e n s io n  p la n s  chat
w i l l  be a f f e c t e d  by t h i s  b i l l .


