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V I I I .  C o n clu sio n

W ith th e issu a n c e  o f  t h i s  Memorandum D e c is io n , F ind­

in g s  Of F a ct And C o n c lu sio n s  Of Law, and the accom panying reme­

d i a l  o r d e r , t h is  f o u r -y e a r -o ld ,  com plex p r is o n e r s ' r ig h t s  l i t i ­

g a t io n , in v o lv in g  13 A laskan  i n s t i t u t i o n s ,  th e FBOP-hc” sed A la s ­

kan inm ates is s u e s  ad d ressed  in  th e p a r t i e s '  two p a r t i a l  s e t ­

tlem en t a g reem en ts, c l a s s i f i c a t i o n  schemes fo r  sen ten ced  p r is o n ­

e r s  and p r e t r i a l  d e t a in e e s , and the v a r i o u s .i s s u e s  l i t i g a t e d  a t  

t r i a l ,  comes to  an en d . W ith th e c o n c lu s io n  o f  t h i s  l i t i g a t i o n ,  

how ever, th e Court i s  aware th a t  c e r t a in  on goin g com plian ce mon­

i t o r in g  a c t i v i t i e s  w i l l  have to  be perform ed by th e Court a n d /o r  

i t s  S p e c ia l  M aster re g a rd in g  the p a r t i a l  s e tt le m e n t  agreem ents  

as w e ll  as th e  rem ed ia l o r d e r . N e v e r th e le s s , the Court i s  mind­

f u l  o f  th e  l im i .e d  r o le  which the ju d ic ia r y  car., and sh o u ld , 

p la y  in  c o n n e c tio n  w ith  p r is o n e r s ' r ig h t s  and p r iso n  c o n d it io n s  

l i t i g a t i o n .  The C ourt w ish es to  em phasize th a t  both  as a le g a l  

and p r a c t i c a l  m a tte r , c o u r ts  c a n n o t, and sh ou ld  n o t , become in ­

v o lv e d  in  th e  d a y -to -d a y  o p e r a tio n s  o r  management o f  p r is o n s .  

R a th er, th a t  fu n c tio n  sh o u ld , and m u st, n e c e s s a r i ly  be l e f t  to  

the sound d is c r e t io n  and e x p e r t is e  o f  com petent and r e s p o n s ib le  

c o r r e c t io n a l  a d m in is tr a to r s  and o f f i c i a l s .

In  t h is  c a s e , the Court has found th a t g e n e r a lly  

sp e a k in g , d e fe n d a n ts ' c o r r e c t io n a l  a d m in is tr a to r s  and o f f i c i a l s  

—  p a r t i c u la r ly  d e fe n d a n ts ' i n s t i t u t i o n  su p e rin te n d e n ts  and high  

le v e l  agency management - -  are w e ll  m otivated  p r o fe s s io n a ls  who 

are s in c e r e ly  concerned abou t a d d re ss in g  the needs and problem s  

o f  A la s k a 's  c o r r e c t io n a l  sy ste m . M oreover, the Court has found 

d e fe n d a n ts  to  be r e sp o n siv e  and c o o p e r a tiv e  w ith  the C ourt in  

the p a s t ,  and f u l l y  e x p e c ts  d efen d a n ts  to  co n tin u e  to  be so in  

the fu t u r e . I t  i s  e v id e n t to  the C ourt th a t in  com plyin g w ith  

th e C o u r t 's  o r d e r s , and p a r t ic u la r ly  in  a d d re ss in g  th e s e r io u s  

problem s p re se n te d  by burgeoning p r iso n  p o p u la tio n s  in  the  

fu tu r e , d efen d an ts w i l l  have to  co n tin u e  to  draw upon t h e ir  own 

c r e a t i v i t y  and e x p e r t is e  in fa sh io n in g  s o lu t io n s  to  such s e r io u s  

p ro b lem s.



Y e t, a lth ou gh  c o n s id e r a b le  d e fe re n c e  must and sh ou ld

be g iv e n  to  p r iso n  a d m in is tr a to rs  in  the a d m in is tr a tio n  o f  t h e i r  

i n s t i t u t i o n s ,  p a r t ic u la r ly  in  the absence o f  c o n s t i t u t io n a l  o r  

s t a t u t o r y  v i o l a t i o n s ,  c o u r ts  u lt im a t e ly  cannot "a b d ic a te  t h e ir  

c o n s t i t u t io n a l  r e s p o n s i b i l i t y  to  d e lin e a t e  and p r o t e c t  

fundam ental l i b e r t i e s . "  P e ll  v . P ro c u n ie r , 417 U .S . 8 1 7 , 8 2 7 , 

94 S .C . 2 8 0 0 , 2 8 0 6 , 41 L .E d .2 d  4 9 4 , 504 (1 9 7 4 ) .

DATED a t  Anchorage, A la s k a , t h is o f

, 1985 .
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HOUSE COMMITTEE REPORT

FURTHER REFERRALS;
/  JUDICIARY A

(7 )
Date R e fe r r e d ; February 1 2 , 1990  

Date o f  Com m ittee A c t io n : '^\J/Lj O

The HEALTH. EDUCATION. & SOCIAL SERVICES Comm ittee c o n s id e r e d ; HB 545

HOUSE BILL NO. 545 SENTENCING/REHABILITATION/PAROLE

"An A ct r e la t i n g  t o  se n te n c in g  p r a c t ic e s  and p r o c e d u r e s ; expanding th e  
c irc u m sta n c e s  in  which a sen ten ce  may r e q u ir e  p a r t i c i p a t i o n  in  an 
a p p r o p r i a t e  r e h a b i l i t a t i o n  o r  t r e a t m e n t  p ro g ra m ; r e d e f i n i n g  
e l i g i b i l i t y  f o r  d is c r e t io n a r y  p a r o le ;  ad din g  a r e la t e d  m it ig a t in g  
fa ctu x  in  th e  d e te rm in a tio n  o f  o resu m p tiv e  s e n te n c e s ; and p r o v id in g  fo r

. "  [ ] th e  same t i t l e
be r e p la c e d  w i t h  [ ] a new t i t l e

have a tta c h e d  amendment(s) 
do p a ss  
do n o t p a ss  
no recom m endation  
in d iv id u a l  recom m endations  
a d d it io n a l  r e f e r r a l  to  t Comm ittee

ADOPTS:

ATTACHES NEW FISCAL N O TE(s):
. (Dept)

[ f i s c a l  im pact

[ ] ze ro  f i s c a l  n o te ____________

[ ] ze ro  w ith  a n a ly s is _________

l e t t e r  o f  in t e n t

APPROVES PREVIOUS:

[ ] f i s c a l  n o t e (s )  _____

[ ] ze ro  f i s c a l  n o t e (s )
[ ] ze ro  fn /a n a ly s .is   

(D a te /D e p t)



STATE OF ALASKA BILL VERSION: SB 544________________
1:90 LEGISLATIVE SESSION PUBLISH DATE: _______________________

FISCAL NOTE
REQUEST:____________ ___________________________________________________________________

Revision D a t e : __________________________ Agency Affected:  Public Safety
Title: An Act ... <o establish alterna- BRU: Council on Domestic Violence
tlve sentencing & related programs ... and_Se.XVgLl.As.Sft.Ulj;_______________
Sponsor: Representative Kooenen________ Component: ________________________________
Requestor: _______________________________ _______________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL _ L - ° - -  0 - -  0 - - 0 - -  0 - -  0 -

REVENUE - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands of Dollars)

GENERAL FUND 

FEDERAL FUNDS 

OTHER/PROG RCPT 

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 - I

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS: (Attach a separate page If necessary)

This bill Is expected to have no fiscal Impact on 
the Department of Public Safety.

Prepared by: _Barbara M I U o sr^Executlve Director Phone: 465-4356
Division: Cornell on Domestic Violence and_____________ Date: 3/23/90

Sam i Assau l t    \  v  a  ^
Approved by Commissioner: Arthur Enollsh A .  \v . Date: j ~ \Vj
Agency: _.P.epftrtment of Public Safety___________________ Page__L o f __L_



TITLE: An Act to establish  CONTACT: Barbara Miklos
alternative sentencing 465-4356
and related programs for  
prisoners

BILL NO: HB 544 DATE: March 23, 1990

The Council on Domestic Violence and Sexual Assault opposes HB 544 which 
authorizes the Department o f Corrections to  establish  a ltern ative sentenc­
ing and related programs fo r  prisoners. Our opposition stems from the fact 
that th is  b i l l  does not exclude vio len t criminals. We fe e l that i t  i s  not 
safe  for sex offenders and other vio len t criminals to  be monitored through 
alternative sentencing programs using house arrest or detention enforced 
through a phone check or radio monitoring.

Alternative sentencing programs should not be available to  people who would 
pose a serious danger to  the community. Although th is  le g is la tio n  states 
the Commissioner of Corrections must determine that a prisoner "can live  
under reduced supervisi .1 witncut violating the law ", and one o f  the 
criteria  to be considered by the Commissioner before assigning a prisoner 
to  an alternative sentencing program is  "the best in terests o f the public", 
we are concerned th a t th is  le g is la t io n  does not provide su ffic ien t  
safeguards. The danger posed to  the public by certain crim inals is  often 
minimized; we have found th is  to  be particularly true in  crimes o f family 
violence.

I t  is  not unusual fc~ people to  believe that child sexual abuse in  fam ilies 
and domestic violence are situational crimes caused "by dysfunctional 
fa m ilies". Yet, experxm knew that offenders o f these crimes are a danger 
to  the whole conmunity. A study conducted by Gene Abel on outpatient child 
victim  sex offenders showed:

The number of sex offenses (a ll  categories) committed by these offend­
ers is  staggering. The sample o f  411 men reported that they attempted 
nearly 239,000 crimes and completed 219,000. On average, offenders 
reported that they attempted 581 crimes, completed 533, and had 336 
victims. The average number o f  victims for a l l  ch ild  m olesters was 
75. The average (mean) number o f  completed crimes was 83 fo r  incestu­
ous offenders.

The Council on Domestic Violence and Sexual Assault recognizes the serious 
f is c a l questions facing Alaska because o f the increased and co stly  demands 
placed upon the criminal ju stic e  system. However, we believe other reforms 
could be implemented that pose lesso r  risks to Alaskans than alternative  
sentencing programs for v io len t offenders.

/  y ' '  / ' r '  /  /  , >

Barbara Miklos ,u , y  '
Executive Director



STATE OF ALASKA 
1990 LEGISLATIVE SESSION

BILL VERSION: HB 545 No. 1 
PUBLISH DATE: HOUSE 3 /2 1 /9 0

FISCAL NOTE
REQUEST:___________________________________________________

Revision Dale:_______________________________  Agency Affected: Department o f  C orre ctio ns
Title : "An Act r e la ted  to sentencing—  BRU: ________________________________

p r a c t i c e s . . . 11___________________________________________________________________ _
Sponsor: Rep. Koponen___________________ Components : ________________________________
Requestor: _____________________________________________________________________________

Ea PENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

54.6 54.6 54,6 5‘L.ti . . 54.6 54.6
11.2 11.2 11,2 . 11,2 .11.2 .. .11 ,2 .

H .  4 a .  4 22,4 22.4 2'2 .4 22.4

TOTAL OPERATING 88.2 88.2 88.2 88.2 88.2 88.2

CAPITAL I - ° - -0 - -0 - -0 -  . -0 - -0 -

RE VENUE -0 - -0 - -0 - -0 - -0 - -0 -

FUNDING: (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

8 8 .2 8 8 .2 8 8 .2 8 8 .2 8 8 .2 8 8 .2

_  S L 2 .  ■ 8 8 .2 8 8 .2 8 8 .2 8 8 .2 8 8 .2

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

1 1 1 1 1 1

ANALYSIS : (Attach a separate page if necessary) This le g is la t io n  would require a d d ition a l
p aro le  board hearings and s t a f f .  We have included one probation  o f f i c e r  II 
and board and travel c o s ts  fo r  24 days o f  p aro le  hearings. The future ca p ita l 
and resu ltant op eratin g  c o s ts  o f  the Department would be a ffe c te d  over tim e, 
but th is  is  d i f f i c u l t  to p red ict  a t^ th is .tim e  and th ere fore  is  not r e f le c t e d  
in th is  f i s c a l  n ote . ‘  ‘  —  ‘ J

Preparedby: Susan E. Knighton. D irector__________________  Phnn̂ . 465-3376____
Division: A rin in istrative  Servii es_______________________  L . x . __ 03 /20/90-------

- Datt: -

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget ,
Impacted Agency(ies) PS6   of



MARY LOU WIRUM
500 L Street. Suite 501 
Anchorage, Alaska 99501 
(907) 276-3628 
Fax (907) 258-7368

L e g is la t iv e  In form ation  O f f ic e  
P u b lic  O pinion O ff ic e  
Anchorage  
FAX # 562 4376

TO: Members o f  th e  A laska Senate and House o f  R e p re se n ta tiv e s

I am w r it in g  to  urge your support o f
House B i l l  No. 544 -  Re a lt e r n a t iv e  sen ten cin g  and
r e la t e d  programs fo r  p r is o n e r s .
and
House B i l l  No. 545 -  R e la t in g  t o  se n te n cin g  p r a c t ic e s  
and p ro ced u res.

which x b e l ie v e  would b e n e f i t  d e se rv in g  d e fe n d a n ts , and f i r s t  tim e  
o f fe n d e r s , who have dem onstrated e x c e lle n t  p ro sp e c ts  fo r  
r e h a b i l i t a t i o n ,  a s w e ll as b e t t e r  se rv e  th e  p u b lic  by en su rin g  th a t  
a g r e a te r  number r e c e iv e  c o u n s e lin g , o cc u p a tio n a l and l i v i n g  s k i l l s  
th erapy -  as w e ll as save th e  S ta te  m ill io n s  o f  d o l la r s  in  c o s t .  
A la r g e  p ercen ta g e  o f  th e  p r iso n  p o p u la tio n  arc f i r s t - t i m e  
o ffe n d e r s , have m ost o f  t h e i r  l i f e t i m e s  s t i l l  ahead o f  them, and 
are s e r v in g  tim e in con n ection  w ith  d r u g -a n d -a lc o h o l -r e la te d  
c rim es , l i v i n g  in  a p r is o n -s e t t in g  which i s  n et con d u cive to  th e  
p o s i t iv e  growth and r e h a b i l i t a t io n  which i s  d e s ir e d . A f t e r  se rv in g  
a p p ro p ria te  sen ten ces in  term s o f  repayment fo r  t h e ir  o f fe n s e s ,  
th e se  b i l l s  w i l l  p a ro le  d e se rv in g  d efen d an ts under a p p ro p ria te  
term s so  th a t  t h e i r  growth and r e h a b i l i t a t io n  can co n tin u e  in  a 
normal (n o n -p r iso n ) s e t t i n g .  These young p eop le  can become 
c o n tr ib u t in g  members o f  s o c ie t y  -  and h o p e fu lly  can p la y  a r o le  in  
th e  ed u ca tio n  and determ ent o f  o th e r  young p eo p le  who are  
s u s c e p t ib le  to  th e  same f a t e .

Most o f  th e  g e n e ra l p u b lic  i s  uninform ed con cern in g  such m atters  
u n le ss  p e rso n a l ex p erien ce  has fo rced  th e le a r n in g  ex p e rie n ce  upon 
them. Perhaps you as L e g is la t o r s  w i l l  f i r s t  view  t h is  as unpopular  
v o t e -w is e . However, I urge you to  su pp ort th e se  b i l l s  fo r  th e  
b e n e f it  o f  th o se  d efen d an ts deemed d e se rv in g  o f  a l t e r n a t iv e  
se n te n c in g , and in  th e b e s t  in t e r e s t  o f  th e g e n e ra l p u b lic  as w e ll .

R e s p e c t fu lly  su b m itted ,

March 1 4 , 1990
Commercial 
& Investment 
Real Estate

Mary Lou Wirum

Certified Commercial Investment Member
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CORRECTIONS

Introduction: S tiffe r  crim inal pen alties continue to  be the p olicy  
preferen ce o f the public and e lected  o ff ic ia ls  a t  a l l  le v e ls  for dealing  
with problems such as drunken driving, drug abuse, and abuse o f
sp o u ses, children, and the e ld erly . This attitu de is  being re fle c te d  in  
sta te  laws on criminal p en alties, the devotion o f  resou rces to  
prosecution  and courts, and in the attitu d es o f  judges, ju r ie s , and 
parole commissions. A predictable r e su lt  has been a sharp and
continuing in crease  .in the number o f  people in  ja ils  and sta te  and 
fe d e ra l p rison s, despite  l i t t le  change in the crime ra te . The impact on 
sta te  and lo c a l government is  compounded by th e continuing e sca la tio n  o f  
standards for  correction a l in stitu tio n s  being imposed by lit ig a tio n  and 
sta te  acceptance o f fed era l cou rt con sen t decrees.

The re su lts  add up to  d o u b le -d ig it in crea ses in s ta te  correction s  
budgets and are f e l t  in d irectly  in  p ressu res fo r  sta te s  to  in crease aid  
to  lo c a l  governments and lo c a l taxin g  au th ority  to deal with th e ir
fin a n cia l p ressu res. Along with p a ra lle l d o u b le -d ig it in creases in
Medicaid, the r e s u lts  explain  why s ta te  execu tive  branch o ff ic ia ls  are
having d iffic u lt ie s  in producing balanced budgets fo r  FY 1991 without 
recommending ta x  in creases.

There is  nothing p o lit ic a lly  ex o tic  about expai. ’  correction a l 
system s. The c o s ts  create  p en alties in  what can be a llocated  to  more 
popular causes such as education and tax  r e lie f .  Construction o f  new 
cap acity  often  trig g ers lo c a l "n ot-in -m y-backyard " opposition . Neither  
p riso n ers and th e ir  fam ilies nor prison  employees are noticeably  
g r a te fu l to s ta te  o ff ic ia ls  for  building additional prison  capacity .
Having a la rg er  population in  prison  tends to  fru stra te  achievement o f  
oth er so c ia l p o lic ie s , such as reducing dependency in  sin gle  parent 
fam ilies and providing a workforce fo r  economic development. And i t  
hasn 't produced a noticeable decline in  crime ra te s .

As a re su lt , there is  some backlash a g a in st proposals to  add to  
prison  capacity . This has delayed prison  con stru ction  programs in some 
s ta te s , but not gen erally  derailed  them. It  has encouraged adoption o f  
programs designed to  lim it prison population by a ltern a tiv es such as 
community co rrectio n s, a ltern a tiv e  sentencing, and ea rly  r e le a se . 
O ffic ia ls  o f many sta tes have been relu cta n t to  dip very  fa r  into th ese  
a lte rn a tiv e s , but comparative state  s ta t is t ic s  on incarceration  ra tes and 
in crea ses in prison ers su ggest th a t some sta te s  are much more
su c c e ssfu l at lim iting prison  populations than oth ers.

Demands fo r  C orrectional Space Strain  Capacity and Budgets: The 
sta te s  are continuing to  experience an explosion  o f  the number o f

SPR S ta te  P o lic y  R eports (ISSN /8 7 5 0 -6 6 3 7 )  is  p u b lish e d  tw ice  a month fo r  $265 
p e r  y e a r  by S ta te  P o lic y  R esea rch , Inc., 7706 L ook ou t Court, A lex a n d ria  VA 22306. 
S econ d  c la s s  p o s ta g e  p a id  a t  A le x a n d ria  Va . POSTMASTER/SUBSCRIBERS: Send
a d d re ss  ch a n ges  to : S tate  P o l ic y  R eports , 7706 L ook ou t Ct., A lex a n d ria  VA 22306 ; 
7 0 3 -7 6 5 -8 3 8 9
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prison ers. For example, Maryland o ff ic ia ls  recen tly  announced they  
needed an emergency plan on top o f  the emergency plan th at was 
approved in July at a c o st o f  $13 m illion to accelerate prison  
construction . The head o f the correction s agency called  projecting the  
prison population im possible. The in crea se  had been running at about 145 
prison ers a month through June but has been about 300 a month in the  
la s t  se v e ra l months.

Corrections financing w ill be a major issu e  in  the 1990 West 
Virginia le g is la tiv e  sessio n . The new governor and le g is la tu re  acted  
quickly on a blue ribbon task  force  report in  ea rly  1989 to g e t the  
sta te 's  finances in order by su b sta n tia l tax  in crea ses, but new spending  
fo r  correction s wasn't a part o f the e ffo rt . Recognizing growing c o s ts ,  
the need to replace some ja i l  cap acity  with region al cen ters , and a court  
mandate to replace the sta te 's  maximum se cu rity  in stitu tio n  by 1992, the  
governor proposed a one percent in crease  in  the tax  on insurance  
premiums in March. He quickly wichdrew the proposal when i t  became 
obvious that neither the le g is la tu r e  nor the public wanted another  
round o f  tax in creases. The a lte rn a tiv e s  now being considered in volve  
bonding or the economic equ ivalen t through le a se  purchase. The debt 
serv ice  co sts  would be handled through court fe e s  and/or an in crease in  
one or more sta te  taxes, with sin  ta x e s  most prominently d iscu ssed .

In I llin o is , a fed eral judge is  fin in g  Cook County (Chicago) o f f ic ia ls  
for  continuing to  have inmates s le e p  on flo o rs . The le g is la tu re  recen tly  
approved construction o f  three p riso n s, but the correction s d irecto r  
appeared before the sta te 's  ca p ita l planning agency in  October to  say  
th at an additional seven fa c ilit ie s  w ill be needed. He conceded th at he 
probably asked fo r  more ca p ita l money for  correction s than would be 
budgeted for ca p ita l for  a ll  sta te  agen cies.

The Magnitude o f  the C ost In crea ses: Nationwide, there was an 
in crease o f 63,315 prisoners in s ta te  in stitu tio n s  from the end o f  June 
it- t  year to the end o f June th is  year, an 11.4% in crease. The c o s t  o f  
th is in crease was about $1.6 b illio n  in  sta te  operating budgets, using an 
average c o st per inmate o f  $25,000. {Many s ta te s  use a lower estim ate  
than th is , but u su ally  fa i l  to  count c o sts  included in other agency  
budgets such as personnel adm inistration, damrqe claim s, unemployment 
compensation, and overhead. S tates a lso  ty p ic a lly  exclude c o sts  not 
included in any current operating budget such as depreciation o f  prison  
fa c ilit ie s  and accruing but unfunded lia b il it ie s  fo r  re tiree  health  
insurance.} Assuming th at there is  alm ost no e x ce ss  cap acity  in prisons  
anywhere to absorb the in crease without construction  and a c o s t  o f  
$50,000 per additional bed, the c a p ita l ou tlays associated  with th is  FY 
1989 prison population in crease w ill be about $3.2 b illion . Excluded from 
these calcu lation s are the c o sts  o f  correction s programs outside o f  
in stitu tio n s, such as probation and parole, which tend to increase  
proportionally to the number o f inmates in in stitu tio n s .

This $4.8 bill inn combination rep resen ts about 2% o f sta te  general 
fund tax revenues. So, nationwide, correction s in creases associated  with 
another year o f prison population gains could e a s ily  ea t up 15-30% o f  
to ta l sta te  revenue in creases. That is , 1-2% o f a 6-9% o v e ra ll in crease . 
{States w ill avoid some o f  the con stru ction  c o s ts  by lea se -p u rch a se  and
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bonding, but the calcu lation  excludes the annualization o f operating  
c o sts  incurred fo r  only a part o f the year th is  year and the new debt 
se rv ic e  c o sts  appearing from p a st decision s to bond prison  
con stru ction .} Combined with sharp in creases in  Medicaid and the c o s ts  
o f meeting in fla tio n  in oth er programs, the correction s in creases are a 
la rg e  part o f  the cause o f  in fle x ib ility  in  choices confronting s ta te  
budget o ff ic ia ls  fo r  FY 1991.

P rison Population Growth By State : The s ta te s  vary con sid erably  in  
the p riso n er growth they experienced in the p a st year. The data are  
shown as Table 1.

'TABLE;*'1: CHARGE IN PRISON' POPULATION, JULY OF 1986' AND 1989 ' %

RANK STATE PCT. RANK STATE PCT. RANK STATE PCT.

1 RHODE ISLAND 38.0Z 18 FLORIDA 13 .0Z 34 ARIZONA 7.7Z
2 SOUTH DAKOTA 26.9 19 VIRGINIA 12.8 35 ARKANSAS 7.1
3 WEST VIRGINIA 25.3 20 MISSOURI 12.7 36 WASHINGTON 7.1
A COLORADO " 22.6 21 PENNSYLVANIA 12.2 37 VERMONT 7.0
5 CONNECTICUT 19.6 22 MONTANA 11.7 38 NEW MEXICO 6.6
6 SOUTH CAROLINA 15.8 23 INDIANA 11.6 39 NEBRASKA 5.8
7 MISSISSIPPI 15.6 HAT'D. AVG. 11.4 40 HAWAII 5.6
8 IDAHO 15.4 24 OKLAHOMA 11.3 41 LOUISIANA 5.6
9 NEW YORK 15.1 25 ALABAMA 11.2 42 WYOMING 5.5

10 KENTUCKY 15.0 26 OREGON 11.2 43 GEORGIA 5.4
11 CALIFORNIA 14.9 27 DELAWARE 10.9 44 MAINE 4.8
12 IOWA 14.9 28 NEW JERSEY* 10.8 ',4#e**LASKA /  -  v,-4.0
13 MICHIGAN 14.9 29 MASSACHUSETTS 10.0 46 KANSAS 2.6
14 UTAH 14.9 30 ILLINOIS 9.8 47 TEXAS 2.0
15 NEVADA 14.5 31 MINNESOTA 9.1 48 NORTH CAROLINA 0.3
16 NEW HAMPSHIRE 13.1 32 MARYLAND 8.4 49 NORTH DAKOTA -0 .4
17 OHIO 13.1 33 WISCONSIN 8.1 50 TENNESSEE -1 .5

★PARTIALLY ESTIMATED

There is  no obvious explanation  fo r  the rankings shown on the  
tab le . Prosperous and le s s  prosperous s ta te s , agricu ltu ral and 
in d u stria l s ta te s , s ta te s  with rapid population growth and with stagnant 
populations, and sta te s  within region s are scattered  throughout the  
rankings. The lack  o f an obvious demographic or  economic explanation  
su ggests th a t sta te  policy  choices may be causing the d ifferen ces.

The d iv e rs ity  among s ta te s  in  o n e-y ea r  growth is  mirrored by 
d iv e r s ity  in  the percent o f  s ta te  population in prison , shown on Table 2. 
Eleven s ta te s  are more than 50% d iffe r e n t from the national average. In 
Nevada, there is  a p oten tia l explanation  in resid en ts  o f other s ta te s  
who come to the state to  gamble, but no obvious explanation fo r  South 
Carolina's position . The nine s ta te s  50% or more below the national 
average are predominantly N ortheastern s ta te s , where a le s s e r  number 
o f persons in prime crime-committing ages helps explain  the d iv ersity . 
But some region al patterns are apparent. Former Confederate sta te s  are  
in the top half, excepting Tennessee which is  36th. A gricultural and 
Northeastern s ta te s  tend to  dominate the bottom h alf.
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TABLE 2: NUMBER OF PRISONERS SENTENCED FOR ONE YEAR OR MORE 
AS OF JUNE 30, 1989 PER 100,000 POPULATION

•RANK STATE NO. RANK STATE NO. RANK STATE NO.

1 NEVADA 475 NATL. AVG. 260 34 SOUTH DAKOTA 171
2 SOUTH CAROLINA 402 18 NORTH CAROLINA 252 35 PENNSYLVANIA 160
3 LOUISIANA 3 /9 19 ARKANSAS 246 36 TENNESSEE 153
4 DELAWARE 374 20 KANSAS 245 37 HAWAII 139
5 ALASKA 354 21 VIRGINIA 244 38 RHODE ISLAND 138
6 OKLAHOMA 349 22 TEXAS 239 39 NEBRASKA 136
7 ARIZONA 343 2? NEW JERSEY 230 40 WISCONSIN 134
8 MICHIGAN 324 24 OREGON 228 41 WASHINGTON 134
9 ALABAMA 321 25 INDIANA 220 42 UTAH 129

10 MISSISSIPPI 305 26 WYOMING 213 43 MASSACHUSETTS 123
11 MARYLAND 304 27 KENTUCKY 209 44 IOWA 117
12 FLORIDA 301 28 ILLINOIS 194 45 MAINE 107
13 GEORGIA 292 29 COLORADO 189 46 VERMONT 100
14 CALIFORNIA 277 30 CONNECTICUT 179 47 NEW HAMPSHIRE 99
15 NEW YORK 270 31 NEW MEXICO 179 48 WEST VIRGINIA 79
16 OHIO 260 32 IDAHO 175 49 MINNESOTA 68
17 MISSOURI 260 33 MONTANA 173 50 NORTH DAKOTA 62

O ffic ia ls  o f  most sta te s  are an ticipating fu rth er in creases in  
prison  populations driven by more convictions fo r  drug dealing and 
lon ger sentences fo r  drug o ffe n se s , drunken driving, and habitual 
o ffen d ers. The d eta ils  behind th e fo reca sts  vary oy  state  and are  
complex, but Florida provides an illu stra tio n  o f  the forces at work in  
the p rojection s prepared through its  Consensus Revenue Estimating 
Conference, which harmonizes d iv erse  views on the economic and spending  
outlook to  avoid confronting the le g is la tu re  with disagreements among 
s t a f f  over th ese  items. Figure 1 describes simply what the group is  
te llin g  the le g is la tu re  about correction s.

PRISON ADMISSIONS 8Y FISCAL YEAR

Fljcol Ttar
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Besides adult c o r r e c t i o n  s ta te s  face the growing c o sts  fo r  
probation and parole. From the end o f  1986 to the end o f 1987, there was 
an in crease  o f  6% in probationers and an 11% in crease in  adults on 
parole. There has a lso  been a d o u b le -d ig it in crease in ju v en ile  
offen d ers .in custody by sta te  and lo c a l o ff ic ia ls .

Crime and C orrections: D espite con siderable research , the
re la tio n sh ip  between crime experienced by c itiz e n s  and imprisonment 
remains a m ystery. At one point, many believed  th a t prisons would be the  
s ite  fo r  "reh a b ilita tio n ," so  th at time in prison  would cure crime 
because p rison ers wc..ld learn  how to  liv e  b ette r  —  to be honest, to  
perform in regu lar jobs, e tc . Another theory more prominent in some 
c ir c le s  is  th at the exposure to  co rrectio n a l in stitu tio n s and those who 
liv e  th ere  a ctu ally  encourages crim inal behavior, so th a t sanctions  
shori prison  are to be preferred .

The re la tio n sh ip  between c * ; me and correction s is  so tenuous th at  
what to expect from the two table., on crime incidence which follow  is n 't  
obvious. One a ltern a tive  is  th a t incarceration  ra te s  should be h igh est  
where th e crime ra te s  are h igh est and th a t growth in  prison populations  
should be found in  the same s ta te s  where crime is  growing most rapid ly . 
Another alternative* is  . the re v e rse  —  th at the sta te s  th at are  
dem onstrably the toughest on crime, as indicated by w illingness and 
a b ility  to  put people in  prison , would be th ose with the low est crime 
ra te .

Table 3 compares the s ta te s  in  crime ra tes —  the number o f major 
crimes reported to  police re la te d  to  to ta l population.

TABLE 3: TOTAL FBI INDEX CRIMES REPORTED TO POLICE PER 100,000 POPULATION, 1988

RANK STATE NO. RANK STATE NO. RANK STATE NO.

1 FLORIDA 8,938 17 OKLAHOMA 5,589 34 VERMONT 4,240
2 TEXAS 8,018 18 UTAH 5,578 35 ARKANSAS 4,220
3 ARIZONA 7,471 19 SOUTH CAROLINA 5,412 36 VIRGINIA 4,177
4 WASHINGTON 7,113 20 NEW JERSEY 5,295 37 INDIANA 4,150
5 OREGON 7,059 21 RHODE ISLAND 5,204 38 NEBRASKA 4,140
6 CALIFORNIA 6,636 22 CONNECTICUT 5,098 39 IOWA 4,077
7 NEW MEXICO 6,606 23 MASSACHUSETTS 4,991 40 IDAHO 3,973
8 NEVADA 6,453 24 ALASKA 4,922 41 WISCONSIN 3,972
9 GEORGIA 6,327 25 KANSAS 4,830 42 WYOMING 3,967

10 NEW YORK 6,310 26 NORTH CAROLINA 4,862 43 MISSISSIPPI 3,593
1 COLORADO 6,178 27 MISSOURI 4,845 44 MAINE 3,578
12 MICHIGAN 6,084 28 DELAWARE 4,799 45 NEW HAMPSHIRE 3,334
13 HAWAII 5,989 29 OHIO 4,645 46 PENNSYLVANIA 3,176
14 LOUISIANA 5,761 30 ALABAMA 4,562 47 KENTUCKY 3,135
15 MARYLAND 5,705 31 TENNESSEE 4,469 48 NORTH DAKOTA 2,728

NATL. AVG. 5,664 32 MINNESOTA 4,315 49 SOUTH DAKOTA 2,581
16 ILLINOIS 5,621 33 MONTANA 4,267 50 WEST VIRGINIA 2,239

N ationally, there were 5,664 such reported crimes per 100,000 
population or almost s ix  major crimes in  1988 for each 100 people in the
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nation. This number is  over seven fo r  two Northwestern sta te s  and 
Arizona, about eight in Texas and nearly nine in Florida. But e igh t  
sta te s  have rates below 3.8, more than a third below the national 
average. These rates don't show much o f  a regional pattern. For example, 
Wisconsin, Wyoming, M ississippi, and Maine —  four diverse s ta te s  ra re ly  
found together in rankings o f  sta te s  on any su b ject —  appear togeth er  
in  the lower part o f the table.

Table 4 compares the change in the crime index between 1987 and 
1988. Overall, the index shows an increase c f  2.1% in a nation  
experiencing about a 1% growth in population and probably a system atic  
increase in the tendency o f  its  c itiz e n s  to  report certa in  types o f  
crimes, such as rape, to the police. But there are great deviations from 
th is national average. Twenty-pne s ta te s  report d ecreases, including  
over 5% in such diverse sta te s  as Michigan, Oklahoma, and Montana.

TABLE 4: PERCENTAGE CHANGE IN CRIME RATE, 1 987 -1988

RANK STATE PCT. CHANGE R'JIK STATE PCT. CHANGE

1 GEORGIA 9.2Z 26 NEW JERSEY 0.6Z
2 NEW YORK 6.0 27 PENNSYLVANIA 0.4
3 VIRGINIA 5.5 28 NEBRASKA 0.2
4 MASSACHUSETTS 5.4 29 KANSAS -0 .5
5 FLORIDA 5.1 30 ARKANSAS -0 .6
6 SOUTH CAROLINA 4.9 31 UTAH -0 .7
7 NORTH CAROLINA 4.6 32 VERMONT -0 .7
8 MISSISSIPPI 4.5 33 NEW HAMPSHIRE -1 .1
9 MARYLAND 4.1 34 RHODE ISLAND -1 .5

10 ARIZONA 3.9 35 IOWA -1 .5
11 TEXAS 3.8 36 WYOMING -1 .6
12 ILLINOIS 3.8 37 LOUISIANA -1 .9
13 HAWAII 2.9 38 DELAWARE -2 .8
14 MISSOURI 2.9 39 SOUTH DAKOTA - 3 . '
15 ALABAMA 2.5 40 NORTH DAKOTA -3 .7
16 WEST VIRGINIA 2.2 41 KENTUCKY -4 .1

NATTL AVG. 2.1 42 COLORADO -4 .2
17 CALIFORNIA 2.0 43 TENNESSEE -4 .2
18 CONNECTICUT 2.0 44 IDAHO -4 .4
19 OHIO 1.5 45 WISCONSIN -4 .7
20 WASHINGTON 1.4 46 MICHIGAN -5 .8
21 OREGON 1.3 47 MINNESOTA -6 .5
22 NEVADA 1.3 48 OKLAHOMA -7 .2
23 MAINE 1.3 49 MONTANA -7 .2
24 NEW MEXICO 0.9 50 ALASKA -8 .5
25 INDIANA 0.7

There is  l i t t le  apparent correlation  between any o f  the s ta t is t ic s  
on incarceration, crime rates, and th eir  in creases presented in Tables  
1-4 . The exceptions are a few le s s  populous sta te s  characterized by 
rural economies, declining o r stab le  populations, and a 
disproportionately  low percentage o f persons in the primary crime 
committing ages from the late  teens to ea rly  30s —  the Dakotas and West
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Virginia being the b est example. These sta te s  tend to have low and 
decreasing crime rates and low incarceration  ra tes that are increasing  
more slow ly than the national average. Table 5 su ggests the absence o f  
re la tio n sh ip s in  other s ta te s  by showing the rankings fo r  se lected  
s ta te s .

TABLE 5: RANKINGS OF SELECTED STATES ON CRIME AND INCARCERATION MEASURES
MOST RECENT YEARS AVAILABLE

AMOUNTS CHANGE

STATE CRIME INCARCERATION CRIME INCARCERATION

FLORIDA 1 12 5 18
NEVADA 8 1 22 15
GEORGIA 9 13 1 43
RHODE ISLAND 21 38 34 1
TEXAS 2 22 11 47
SOUTH CAROLINA 19 2 6 6
ARIZONA 3 7 10 34
WASHINGTON 4 41 20 36
CALIFORNIA 6 14 17 11
NEW YORK 10 15 2 9
ILLINOIS 16 28 12 30
NEW JERSEY 20 23 26 28
MASSACHUSETTS 23 43 4 29
NORTH CAROLINA 26 18 7 48
PENNSYLVANIA 46 35 27 21

The tab le  denies many p o te n tia lly  expected re latio n sh ip s. Crime 
in creases are associated  with sharp in creases in  people in  prison in  
New York and South Carolina, but Rhode Island led  the nation in a ding  
prison ers but was 34th in in crea sin g  crime. The sta te s  with the four  
high est crime ra te s  have in carceration  rates ranging from seventh to  
41st. The two s ta te s  with the h igh est incarceration  rates are eighth and 
19th in  crime ra te s . While much more refin ed  s ta t is t ic a l techniques could  
be applied to th ese  data to  produce more sop h isticated  re su lts , the  
bottom lin e  is  apparent —  the re la tio n sh ip  between crime and punishment 
among the sta te s  is n 't  c lo se .

Causes o f  the C orrectional Explosion: One c lea r  reason  for che 
sharp in crease in co rrectio n a l populations is  the increase in
commitments to prison fo r  crimes which aren 't even included in the 
trad ition al crimes (e.g., murder, burglary, and robbery) that are included 
in the crime index, r .d e f  among th ese  is  drugs. For example, 31% o f the
people expected to  be sen t to  prison  in M assachusetts th is  year are
headed th ere for drug charges, up from 5'„ ten years ago. Part o f th is  
may be related  to  an underlying phenomenon o f incidence of drug 
o ffen ses and the exten t offen d ers are su c c e ssfu lly  prosecuted. But part 
is  what the correction s commissioner c a lls  "a more conservative
philosophy by the judiciary in dealing with those who are charged with 
drugs."



Vol. 7, Issue 22-------------------------9------------------------------ STATE POLICY REPORTS

A second source o f added prison populations is  a "g et tough on 
crime" attitu de th at has e ffe c ts  throughout the crim inal ju stic e  system. 
At the sta g e  o f  defin ition  o f  crimes and sentencing minimums, the  
attitu de appears as mandatory sen ten ces, lon ger sentences, and lim its on 
parole and time o f f  fo r  good behavior. But i t  a lso  a ffe c ts  decision s to  
prosecute, resou rces devoted to prosecu tion , and the attitudes o f judges, 
ju r ie s , and those respon sib le  fo r  probation and parole d ecision s. In 
Georgia, fo r  example, new le g is la tio n  mandating a f iv e -y e a r  minimum 
sentence without chance o f  parole accounts for 800 o f the recen t  
p rison er growth and tougher p en alties fo r  driving under the influence  
added 2,000. The Georgia parole board has been deviating from its  own 
guidelines about a third o f the time, making gettin g out on parole  
tougher.

The Backlash; Viewed as independent o f  co st , the p o lic ies o f  gettin g  
tough on crime have overwhelming support. This support tends to  
tra n sla te  d ire c tly  into support fo r  toughness measures . in the  
le g is la tu r e s , tempered somewhat by gen eralized  concerns about f is c a l  
impact and f is c a l  notes in the s ta te s  th a t use them in  a sse ssin g  changes 
in  crim inal law. Although there are a few research  groups in terested  in  
the su bject, there is  no re a l con stitu en cy  fo r  anything but a g et tough  
posture except as th at con stitu en cy is  b u ilt  in reaction  to c o sts .

The lo s e r s  from a tougher sentencing policy , more prosecution, and 
reduced opportunities for parole and a ltern a tiv e  sentences are —  aside  
from the liv e s  d ire ctly  a ffected  —  th o se  who mathematically must lo se
from any major pressu re in creasin g  s ta te  and lo ca l spending. They are
some combination o f; (1) taxpayers confronting higher ta x e s , and (2) 
groups making competing claims on s ta te  and lo c a l spending, p articu larly  
the large claims associated  with education, health care, and so c ia l  
serv ice  programs. Both groups have, o v er the years, developed the  
policy  o f  not being sp ecific  about the p o lic ies  associated  with the
p olicy  they urge. So taxpayer groups concentrate on tax lim its and 
voting down taxes and spending groups concentrate on ra isin g  the  
spending in areas o f in te r e st  to  them, without generally  taking a
position  on whether unearmarked ta x es should be raised  or other  
spending cut.

As a re su lt, the sta te s  have been c o n siste n tly  pursuing policies  
th at in crease correction al spending w ithout strong objection  to th at  
re su lt  per se  from any quarter. When the re su lts  appear as correction s  
spending, they have generally  been supported by both elected  o ffic ia ls  
and the public, as indicated by r e la tiv e ly  co n sisten t voter approval o f  
correction s and ja i l  bond issu e s  by margins at le a s t  as wide as those o f  
other bond issu e s . The exception in November was Maine, where the adult 
fa c ility  expansion has been c o n tro v e rsia l for  the usual reason s, plus a 
sp ecia l issu e , that in itia lly  k illed  i t  in  the regular le g is la tiv e  sessio n , 
over the compensation o f lo ca l communities by in -lie u  tax payments for  
sta te  fa c ilit ie s  lik e  prisons and mental h osp ita ls .

But the ultimate te s t  o f public support o f  the corrections c o st  
consequences o f getting tougher on crim inals comes when the policy  
cla sh es with another stron gly  held public perspective, such as avoiding  
tax in creases. At th is point, correction s spending, including the growing
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operatin g c o sts  associated  with opening new p riso n s, becomes what 
Oregon's Governor Goldschmidt has ca lled  "the g o rilla  th a t w ill e a t the  
budget." A le s s  picturesque perspective is  provided by Florida's 
governor, who is  trying to  maintain a no-new -tax postu re, a strong law 
and order stance, and a major concern with improving education in the 
face  Oi r is in g  enrollm ents. He has publicly  exp ressed  the concern that 
Florida simply can't be building both prisons and sch ools in large  
numbers.

The A ltern ativ es: The p ressu re o f higher c o s ts  has focused
a tten tio n  on whether i t  might be p o ssib le  to use a lte rn a tiv e s  sh ort o f, 
and cheaper than, imprisonment in sta te  in stitu tio n s fo r  some offen ders  
and whether some sentences might be sh orter. This i s  the focus o f  
approaches developed by the National Conference o f  State L egislatu res  
("The Complex Case o f  C ostly  C orrection s," State L eg isla tu res , February 
1989 and the study cited  beJow), and the Council o f  S tate  Governments 
(e.g., e n tire  issu e  o f The Journal o f  State Government, M arch/April 1989).

Minnesota and Washington are worthy o f atten tion  because they both 
rank r e la tiv e ly  low in in carceration  rates —  lower than would be 
expected  from examining th e ir  crime ra te s , th e ir  demographic and 
economic circum stances, o r  the ra tes o f  neighboring s ta te s  with sim ilar  
c h a r a c te r ist ic s . Both place more emphasis than most s ta te s  in keeping  
n o n -v io len t offen ders out o f  the s ta te  prison system . Minnesota, since  
1973, has had a policy  th a t encourages, and helps pay fo r , keeping minor 
o ffe n d e rs  in  county ja i ls  and community serv ice  jobs and sentencing  
g u id elin es th at mandate lo c a l hand lin g o f  people convicted  o f  property  
crim es, Washington pursues sim ilar polio s, including a stron g emphasis 
on psych olo gica l treatm ent and r e la tiv e ly  sh o rt ja i l  sen ten ces, rather  
than prison , fo r  sex  o ffen d ers. The National Conference of State  
L eg isla tu res (1050 17th St., #2100, Denver CO 80265) in  State Legislatu res  
and C orrections P olic ies: An Overview (1989) g ives th e se  two sta te s
c r e d it  for  "a more e ff ic ie n t  use o f lim ited resou rces, a b ette r  a b ility  to  
fo r e s e e  and plan for  problems in the system, and a reduction in
sentencing d isp a r itie s , while s t i l l  heeding the public's demand for public  
s a fe ty  and appropriate punishments."

"Community co rrectio n s" o ffe r s  a comprehensive co llectio n  of  
a lte rn a tiv e s . Examples are b ills  passed in Texas th is  year and in
Michigan la s t  year. These are designed to  ta rg et groups o f  o ffen d ers for  
lo c a l punishment in lieu  o f sta te  correction s, with an emphasis on
reducing the strong in cen tives fo r  lo ca l o f f ic ia ls  sim ply to sh ift  
p rison ers, and th eir c o s ts , to  sta te  p en iten tia ries . This ty p ica lly  
in v o lv es  in creasin g sta te  support o f the local a lte rn a tiv e s , as discussed  
in d e ta il with s ta te -b y -s ta te  s ta t is t ic s  in NCSL's State Aid to Local 
Governments for  C orrections Programs, but the approach is  to ta lly
inapplicable in the sm aller s ta te s , such as Delaware and Hawaii, that 
alread y  pay e sse n tia lly  a ll  correction s c o sts  a t the sta te  le v e l.
N ationally, about 65% o f th ose  c o s ts  are defrayed by s ta te  governments,
with percentages as low as 57% in Florida and Toxa3, 54% in Oregon, 53%
in C aliforn ia , 51% in Pennsylvania, and 47% in Nevada.

Whether approached through an emphasis on community decision s or  
on s ta te  ones, such as length o f  sentences and e a r ly -r e le a s e  programs,
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many o f  the approaches to  c o st reduction depend upon decisions th at  
certa in  types o f  prisoners can serv e  sh orter terms than they cu rren tly  
do, o r  no terms in formal prison  se ttin g s  at a ll. Developing an 
understanding o f  the d ifferen t typ es of prison ers in order to  do thus 
was th e emphasis o f Mark Corrigan (National In stitu te  for  Sentencing  
A ltern a tiv es, Brandeis U.) who was the only speaker a t a se ssio n  on 
correction s a ltern a tives a t the NCSL summer meeting.

He to ld  le g is la to r s  th at the su bstan tive  solutions to prison c o s t  
problems were available . But he su ggested  p o litic a l leadership was 
n ecessary  to  recognize th at "th is  i s  not only a substantive problem but 
a public perception one." 'Che public perception he addressed was th at  
d ecisio n s on sentencing and prison  construction  are based on W illie  
Horton and Ted Bundy being the ones involved —  high risk , v io le n t  
o ffen d ers, who hurt people. D istinguishing th ose  who hurt people from 
those who s te a l could, he suggested , lead to a "whole d iffe re n t kind o f  
d isc u ssio n ." That d iscu ssion , he suggested , would be based on considering  
the ration a le  fo r  holding p articu lar prison ers in prison. However, he 
conceded th at the public often  wants a l l  o f  the ration a les —  (1) 
protection  o f  the public by keeping dangerous crim inals locked up, (2) 
retribu tion  or punishment for  v io la tin g  the law, and (3) reh abilitation , 
turning crim inals into honest hard-working c itiz e n s . Recognizing the  
d iffe re n c e s , he said , would permit concluding th a t from 15 to 30% o f  the  
nation 's prison population doesn 't need to be locked up fo r  public  
protection . Punishment fo r  n on -v io len t o ffen d ers, lik e  forgers and 
fraudulent c r e d it  card u sers, could be achieved by methods oth er than 
putting them in prison c e lls .

He su ggested  th at drug and a lcoh ol abuse account for 40-60% o f  
offen d ers and 25% or so are (with overlaps between the two groups) 
a sso cia ted  with mental i l ln e s s . While not endorsing reh abilitation , he 
su ggested  th at programs fo r  gettin g  at drug and alcohol problems are  
key to  gettin g  at correction s problems and said  endorsement o f such 
programs didn't imply a s o f t  attitu de on crime. He a lso  indicated that  
retoolin g  would be needed for  s ta te  probation and parole bureaucracies 
which were developed with a reh abilitatio n  concern and sta ffe d  with 
so c ia l workers, rather than being orien ted  to th ese devices as part o f  
punishment.

Corrigan su ggested  th at sta te  e lected  o ff ic ia ls  should be concerned  
not only over correction s c o sts  but because the problems were leading  
to  in creasin g fed eral takeover o f  prison policy  by the cou rts and 
litig a tio n  and because o f concerns with secu rity . He indicated that the  
correction s system  "is  broken from an operations perspective" and that  
"we are ro llin g  the dice every day" by stretch in g  the cap acity  o f  
p h ysical fa c ilit ie s  and those who work there. He predicted that some 
governor or le g is la to r  is  going to so lv e  the correction s problem in the 
next decade and got cred it for doing it . While this may bo true, there  
appears to be l i t t le  rush for th e honor, with most d iscu ssion  o f  
a lte rn a tiv e s  couched in terms o f  n e ce ss itie s  for  dealing with mounting 
co a ts . One reason has been concern with public reaction.

C ncerns with A ltern atives: There is  in te re st in a ltern a tiv es that 
would stem the 90 prisoner-per-w eek growth in the 23,900 inmate I llin o is
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system . The obvious options are reducing or elim inating mandatory 
sen ten ces (e.g., for resid en tia l burglary) or  an ea rly  re le a se  program. 
But le g is la to r s  who voted fo r  such measures in the p a st have had those  
v o tes used a ga in st them in campaigns and are reluctant to appear s o ft  
on crime and in terested  in in creasin g  crim inal penalties as a vay to  
deal with drug problems.

In Kansas, leg isla tio n  reducing sentence length for many o ffe n se s  
helped lead to  a one-tim e 7% decrease in inmates th is  summer, but the  
population is  expected to resume its  r is e . Meanwhile, the system  is  
try in g  to cope with about 6,000 p rison ers and a court-im posed cap of  
1,700 inmates a t  the sta te  p en iten tia ry  which held as many as 2,400 th is  
year. There is  a comparable cap on another in stitu tio n  and a new cap o f  
le s s  than 1,300 to  come into e f fe c t  in 1991. The le g is la tu re  has already  
taken many ste p s : (1) increased time o f f  fo r  good behavior, (2) a furlough  
program, (3) house arrests  with e lectro n ic  equipment, (4) boot camps, (5) a 
community correction s program in every  county, (6) a sta te  sentencing  
commission, which w ill presumably recommend sh orter sentences for  
certa in  o ffe n se s , (7) several community re sid e n tia l centers fo r  prison ers  
who have regu lar jobs, and (8) increased sta ffin g  for parole  and 
probation. But Kansas le g is la to r s  are relu ctan t to  move too ra p id ly  in  
th e se  d irectio n s. In 1982, "Y orkie" Smith b ru ta lly  murdered th ree  lo ca l 
re sid e n ts  sh o rtly  a fte r  being paroled; la s t  year, a paroled Kansas 
co n v ict k illed  fou r persons; and some convicts have walked away from 
jo bs th ey held while s t i l l  under correction s custody. As the Senate 
P resident has commented: " I f  we have another Yorkie Smith, they are  
going to  blame the L egislature fo r  the actions we took to  so lv e  the  
problem, fo r  th e whole approach we've taken."

Savings Through Improved Planning And Management: Even i f  the  
number o f  prison ers is  considered to  be uncontrollable, there are many 
avenues o f  approach to reducing the c o sts  o f th eir  incarceration . The 
most promising o f  th ese are based on taking a c lo se  look at the  
in te n sity , and thus co st, o f su p ervision  required o f  each type o f  inmate. 
The c o sts  o f prison  construction and operations are con sid erably  higher 
fo r  persons held in maximum se c u rity  fa c ilit ie s  than th ose held in  
medium se c u rity  fa c ilit ie s , which in turn are higher than th ose o f  
confinem ent in  minimum se c u r ity  fa c ilit ie s . There are su b sta n tia l 
d iffe re n ce s  among sta tes *n how prisoners are c la ss ifie d , so  moving 
prison ers to a lower c la s s ific a tio n  is  an a ltern a tive  a ctiv e ly  d iscu ssed  
in many s ta te s .

Ju st Paying The B ill As An A ltern ative: While budget p ressu res, i f  
nothing e ls e , have pushed sta te  o f f ic ia ls  into consideration o f  the kinds 
o f s ta t is t ic s  presented in th is  issu e , a ll  o f  the d iscu ssion  o f  
a ltern a tiv es  to  incarceration is  b u ilt on the premise that there is  
something fundamentally wrong with what appears to be the prevailing  
public view.

There are su b stan tia l su pporters o f  that view within s ta te  and 
fed eral governments. Their p o licy  i s  tl. i t  the criminal law system  should  
be designed to  work to protect c it iz e n s  and prevent crime. From that  
perspective , the workload imposed on the correction a l system is  a by­
product, but the basic policy should be to le t  the chips fa ll where they
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may in  terms o f  im plications for prison capacity . It  would be wrong to  
ca teg o rize  this unwillingness to recognize ex tern a l c o sts  as unique to  
"co n se rv a tiv e s ." It  is  the view taken by "lib e r a ls " for th e ir  perception  
o f  defendants' righ ts in crim inal ca se s  —  protecting c iv i l  lib e r tie s  and 
le ttin g  the consequences for crime rates and crim inals not convicted  
fa ll  out from those d ecision s, rather than being considered in th e ir  
making.

The economic approach to such decisions is  p a ra lle l to the approach  
th at can be taken to other public secto r  spending d ecision s, such as  
th ose associated  with supporting sch ools and repairing and building  
highways. A preoccupation with minimizing public secto r  c o s ts  can r e s u lt  
in  an esca la tio n  o f private secto r  c o sts  and perhaps to ta l so c ia l c o sts . 
"Underspending" on highways r e su lts  in higher private c o sts  fo r  fu e l  
consumption, time wasted through congestion , accidents, veh icle  wear and 
tear, and in  broader terms pen alizes the e ffic ie n c y  o f  the economy. 
"Underspending" on public schools forces many parents into use o f  
expen sive private sch ools, forces employers in to  exten sive re uediation  
and train in g  programs o f  th e ir  own, and in broader terms pen alizes the  
e ffic ie n c y  o f the economy. "Underspending" on correction s allows crime 
to  be higher than would otherw ise be the case  forcing added c o sts  fo r  
finding and prosecuting rep eat o ffen d ers, d ivertin g  resou rces to alarm 
system s and private secu rity  fo rce s , driving r e ta il sto res and
manufacturing away from crim e-prone neighborhoods, and curta ilin g 
freedom from fea r, p a rticu larly  by th e  e ld erly  —  thereby penalizing the  
e ffic ie n c y  o f the economy in broad terms.

Once th ese e ffe c ts  are admitted to e x is t  and to oe relevant, the
question  becomes one o f  measurement. Measuring the private co sts
a sso cia ted  with d iffe re n t public spending le v e ls  is  d iff ic u lt  fo r
co rrectio n s, ju s t  as i t  i s  fo r  education and highways. There are  
enormous conceptual problems. For example, taking $100 from one person  
and givin g i t  to  another doesn 't count in measures o f GNP when done by 
government through taxes and w elfare payments nor by private action  
through robbery. There are a lso  massive measurement problems. 
N onetheless, the data are used (e.g., an OpEd piece by an a ss is ta n t U.S. 
Attorney General in the Wall S treet Journal arguing th a t the c o s t  o f  
incarcerating a felon  is  17 times le s s  than having him on the s tr e e t  
committing crime) and appear in academic publications (e.g., Public 
Adm inistration Review, November 1985).

An apparent w illingness to spend more fo r  correction s is evident 
from public opinion p o lls . When asked, "In general, do you think the  
cou rts in  th is area deal too harshly or not harshly enough with 
crim inals?", 79% o f  a national sample (1987) said  not harshly enough. A 
poll la s t  September gave Kentucky voters the choice o f  two options to  
reduce prison overcrowding. F ifty -s ix  percent opted for  raising taxes  
while only 14% opted for "le ttin g  more prisoners out on early  parole ," 
while 20% volunteered the opinion th at they didn't lik e  e ith e r  option.

The Outlook: The ballooning of s ta te  correction s c o sts  is  occurring  
at a time when crime isn 't  changing much. There are sev era l competing 
ways to measure crime and many d iffe re n t sta rtin g  points in time for  
com parisons. Which o f  th ese  is  chosen influences the r e su lts , but the
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o v e ra ll situ ation  is  one of b asic  s ta b ility  in the 1980s. Furthermore, 
demographic trends suggest th at crime rates shouldn't be increasing. The 
percentage o f  the population that is  in the prime crime-committing years  
is  decreasing and is  expected to  continue to do so . But th ere are  
c le a rly  oth er forces at work such as public a ttitu d es on crime and 
punishment and the impact th at the drug problem has had on the crime 
problem. The ro le  o f these facto rs in the p a st and extrapolation  o f  p a st  
trends is  leading corrections o ff ic ia ls  o f  many sta te s  to predict  
continuing increases in  prison populations and to  seek addition al 
resou rces based on th ese p rojection s.

In the context o f .setting sta te  budgets, i t  i s  d iffic u lt  to  se e  
situ a tio n s that would cause a sharp turnaround in the growth o f  prison  
populations and the tendency to seek additional resou rces based on 
th ese  projection s. Such a turnaround might develop sooner or la te r . This 
p o s s ib ility  is  being recognized in some s ta te s  by decision s th a t permit 
the future contraction o f prison  cap acity  in the even t that the prison  
population explosion  abates. However, the p o s s ib ility  o f  turnaround is  
one fa cto r, along with cost, th at has encouraged "tem porary" crowding o f  
fa c il it ie s  in the past, without r e l ie f  so far  in the conditions presumed 
to  be temporary.

ENVIRONMENTAL PROTECTION

State and Federal Roles: E fforts by individual sta te s  to  adopt
environm ental protection measures more strin gen t than federal ones are
co llected  into the theme, "Without Leadership From Washington, The States  
Set The Environmental Agenda For The Nation," in  Newsweek (Nov. 13):

A new age o f environmental federalism  has dawned. In a
stunning switch, the sta te s  are no longer m erely implementing 
fe d e ra l standards but are se ttin g  the environmental agenda. 
P assing more —  and more —  strin g en t con tro ls  on pollution than 
Congress ever considered, s ta te s  and c it ie s  are protecting ground 
water, recycling garbage, mandating "c lea n " fu e ls  and reducing  
acid rain . Every state  now regu lates the em ission o f to x ic
chem icals into the air; the c ity  o f Philadelphia alone has se t  
standards for  99 toxics, while the U.S. Environmental Protection  
Agency has issued only seven. The s ta te s  are forging ahead on 
th e ir  own because Congress and the White House can't or won't 
champion meaningful environmental reform —  even on issu es such 
as the greenhouse e ffe c t  that have cau ses and consequences far  
beyond any sta te 's  borders.

The actions drawing the magazine'*- atten tion  include: (I) ta ilp ip e  
emission standards led by C alifornia , followed by Northeastern s ta te s , (2) 
low-volatLLity gasoline standards led by C alifornia and followed by 
federal ru les, (3) mandatory recyclin g by lo ca l government with Minnesota 
and Oregon mentioned, (4) bans on chlorofluorocarbons by Vermont and 
m unicipalities in California and New Jersey , (5) acid rain lim its by 
Wisconsin, Minnesota, and M assachusetts with fed eral le g is la tio n  s t i l l  
pending, (6) requirements in Texas that publicly-ow ned vehicles con vert
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CHAPTER 10
THE SEX OFFENDER UNIT <" THE SOCIAL SKILLS UNIT 
CORRECTIONAL TREATMENT PROGRAMS 

Oregon State. Hospital 
2600 Center Street N.E.
Satcm, Oaegon 97310

The Sex Offender Unit (SOU) at Oregon State Hospital (OSH), modeled on the 

sex-offender program at Western State Hospital described in the preceding 

chapter, provides the widest range of sex-offender treatment modalities in 

any single residential setting in the United States. SOU, a voluntary pro­

gram offered to imprisoned sex offenders during the last two and one-half 

to three years of their sentences, is one of three residential programs pro­

vided to sentenced sex offenders through the unique administrative structure 

of OSH's Correctional Treatment Programs (CTP). The two other specialized 

programs are residential groups for two traditionally neglected populations: 

(1) the Social Skills Unit (SSU), for sex offenders classified as "low- 

intellectual-functioning"; and (2) the MED unit, for sex offenders diagnosed 

as "mentally and emotionally disturbed." Each operates on a therapeutic 

format and is semiautonomous, with treatment programs tailored to its spe­

cific population. Though each unit evaluates its own residents, there is 

a broad and fruitful interprogram exchange of treatment and technological 

expertise.

CTP also offers, within Oregon State Penitentiary and Oregon State 

Correctional Institution, part-time treatment programs for sex offenders 

who do not qualify for or do not choose to be treated in the SOU.

In this chapter, we will focus on three unique and innovative areas of 

the CTP: (1) the rare cooperative effort between the corrections and mental 

health divisions of the state of Oregon, an effort that facilitates thera­

peutic programming; (2) the Sex Offender Unit's eclectic treatment reper­

toire; and (31 the Social Skills Unit, which treats sentenced sex offenders 

who have educational levels below fourth grade and/or serious deficiencies 

in adaptive behaviors.
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THE CORRECTIONAL TREATMENT PROGRAMS (CTP)

In 1975. the Corrections Division and the Mental Health Division of the State 

of Oregon joined cooperatively to develop, operate, a M  maintain mental 

health services for clients of the Corrections Division.1 Because the fund­

ing appropriation involved both mental health and corrections, two profes­

sions that traditionally do not work well together, the legislature requested 

a cooperative board be formed to assure the development of mutually accept­

able rules and regulations. To further interagency cooperation, the legisla­

ture provided funds for this effort to the Department of Corrections' budget 

for transfer to the Department of Men4 ' Health on a quarterly basis.

By early 1976, the Mental Health Programs in Corrections Policy Board 
2

was formed. Its tasks were (1) to develop a cooperative agreement in which 

terms and conditions of treating mutual clients were outlined and (2) to 

develop the administrative rules of transfer for determining the clinical 

background of residents who would be eligible for the programs; the time 

frames for transfers; custody levels; and, finally, the terms under which 

an individual who volunteered for treatment could be terminated from the 

program and returned to the prison.

In 1978 the CTP was formally established at OSH with the hiring of 

Director Roger C. Smith, a criminologist and sociai worker by training.

Smith, who reports directly to the OSH superintendent, contends the detailed 

policies governing the rules of operation contribute greatly to the smooth, 

cooperative nature of the programs.

Smith describes these residential programs as "transitional," since 

they serve people in the last few years of their incarceration.

Though this wasn't the model we originally ervisioned, it seemed to 
me we had a limited number of beds and the most effective approach 
would be to catch people a few years before they were to be re­
leased, provide intensive residential treatment, and phase them 
slowly into the community. Since I come from the field of correc­
tions, I know what the recidivism curve looks like when men go 
right from prison to the community, particularly for people who 
have poor social skills, few community support systems, and often 
problems with alcohol and drug abuse. [Smith, 1983]

1. In 1975, Oregon law provided Tor an alcohol and drug abuse program for prisoners at the OSH.
That program, Cornerstone, was established in 1976 and incorporated into the CTP in 1978.

2. Ihe board was composed of assistant administrators of both divisions, institutional super­
intendents, representatives from field Services and Community Corrections, and a representa­
tive from the state's Community Mental Health Programs Director's Association.
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A fourth CTP unit, the Correctional Institution Treatment Services

(CITS) *  ̂ provides sex-offender treatment to the men imprisoned at Oregon
a

State Penitentiary and Oregon State Correctional Institution. CITS con­

tracts with up to 13 professional, part-time, outside consultants in an 

effort to furnish specialized and accountable services to the imprisoned. 

"From the prisoners' perspective," Smith says, "they are dealing with some­

one where there is a higher trust level than with a correctional staff mem­

ber. From a therapeutic perspective, you can contract for the specific 

expertise whi. v not be available from regular staff. From an adminis­

trator's point oi view, most importantly, you avoid staff "burnout" (Smith, 

1983).

Smith (1983) cites the issue of aftercare as the most intense struggle 

lat occurred between the mental health and correctional divisions:

Oid we, the parole officer, or the community health or correct ons 
agencies provide aftercare? We argued that our clients had been 
involved in specialized kinds of treatment and that there needed 
to be continuity. It wasn't simply a matter of shifting them 
smoothly from one system to the next, but a matter of the content 
of their treatment being consiste t. Because they had compulsive 
forms of behavior, the patterns that aftercare had to be aware of 
were the same in the community as they were in the program, and 
we wanted to insure that continuity. It was a major battle for us.

Presently, the arrangement allows CTP to work very closely with specially 

trained parol* ifficers and the community corrections staff. "We set up 

the aftercare contracts, and our therapists do the supervision in the com­

munity. We work hand-in-glove. It is very satisfactory," says Smith (1983).

3. CITS oriqinallv was funded by the 1975 legislature to provide alcohol and mental health ser­
vices to the imprisoned. The 1977 legislature expanded these services to include mental and
emotional disturbance services fincluding treatment for sex offenders) and Native American 
alcohol and drug abuse services. The 1979 .legislature specifically authorised the CITS pro­
gram to provide a "dangerous sex offender" program for offenders sentenced under ORS 426.670.
Until 1900 ClfS was operated out of the Mental Health Division's central office. OSH also 
provides sex-offender treatment in two other program areas: the Chil'* and Adolescent Treat­
ment Program and the forensic Psychiatry Program. The latter determines "sexual dangerous­
ness" of offenders for the courts and incarcerates those found "not guilty by reason of 
mianity," The program utilizes almost all of the SOU methodologies. The behavior of psy­
chotic sex offenders is controlled with drugs.

6. In addition, CITS provides other mental health and diagnostic services to these men, as well
as the women imprisoned at the Oregon Women's Correctional Center.
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THE SEX OFFENDER UNIT: OVERVIEW

The SOL) is unique for the range of treatment modalities offered to the 33 men 

who voluntarily enter the program during the last few years of their sentences 

at Oregon's two prisons (Oregon State Penitentiary, a maximum-security insti­

tution, and Oregon State Correctional Institution, a maximum-security institu­

tion for first offenders).5 With the recent availability of Depo-Provera, the 

SOU's treatment agenda includes all methodologies being utilized in other resi 

dential and community-based sex-offender treatment programs.

After a 60-day evaluation and observation period, if the sex offender is 

accepted into the program.6 he can expect to spend 24 to 30 months in treat­

ment in the SOU's secure ward setting.' three to six months on community re­

lease, and 18 months in comprehensive and intensive outpatient treatment.

Because release dates are set by the parole board within a few months of 

the offender entering prison, treatment in the SOU does not shorten the men's 

period of incarceration. "As ’ matter of fact," says Robert Freeman-Longo, 

Director of the SOU, "currently about half the men have written to the board 

and asked for an extension of their release dates so they can complete treat­

ment. This program is tough, hard work for the offender, and the only reward 

for being in it is self-improvement" (Freeman-Longo, 1983).

Like the WSH program, the SOU is a self-help, peer-run therapeutic com-
o

munity with 10 steps of progress that the men must work through before 

graduating. As done in the parent program, SOU staff also will conduct psy­

chiatric and psychological evaluations in the first 60 days, take an in-depth 

social and sexual history of the offender, and have him write a lengthy auto­

biography. The offender's sexual arousal patterns and fantasies will be 

physiologically monitored and behavioral techniques will be an integral part 

of his treatment plan for the remainder of his stay in the SOU. These

!>. Oregon has a determinate sentence structure. Once a person is sentenced, within a few months
of his entering prison the Parole Board reviews a number of predetermined factors and comes
up with a parole-release date. However, if a person acts -"it while imprisoned, he can lose
his good time, he may have another parole hearing, and the pa ole release date con be changed
or the parole supervision period extended.

6. Persons are placed on a waiting list ana usually are selected on the basis of the least amount
of time left to serve on their sentences.

7. The hospital is classified as medium security, but the SOU ward is locked, with TV surveil­
lance of critical areas. The psychiatric security aiues have dual responsibilities for 
security and custody. As at the WSH program, staff perceive the program13 beat security os 
rooted in the values of the therapeutic community.

B. for a list of the 10 steps of progress, see Appendix L.
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techniques rcnge from what the program perceives as "the least lnstrusive" 

to the "most intrusive" forms. Treatment becomes progressively more intru­

sive 'f tne offender's deviant sexual arousal fails to decrease.

Like at WSH, the group process at the SOU is the central feature of 

the program. Each resident spends a minimum of 26 hours a week in guided

self-help group therapy session* that meet twice each day. He also is
9

exposed to a variety of educational modules. Unlike WSH. these include 

an ongoing learning process derived from Yochelson and Samenow's1̂  philos­

ophy of "thinking errors."

If all else fails to control the offender's deviant fantasies, the use 

of Depo-Provera, recently added to the SOU repertoire, is an option. As 

with other SOU behavioral procedures and use of the penile plethysmograph,

the injection of this druq requires that the offender sign a specific con- 
11sent form. The form stipulates that the men can withdraw their consent 

at any time during treatment.

SOU TREATMENT MODALITIES

We now will describe briefly the range of behavioral techniques employed in 

the program, the SOU's perspectives on the appropriate use of Depo-Provera, 

.od the teaching concepts involved in the reporting of "thinking errors."

3ehavloral Techniques

Ron Wall, SOU's Chief Behavioral Therapist, conducts assessments for the 

residents upon entrance to the program. Most of the men have been found to 

be "untreatable" in a community setting because their de/iant behaviors are 

considered to be quite compulsive and deeply ingrained. Approximately half 

were sentenced for ofrenses involving rape and half for some form of child 

sexual abuse.

A variety of tech-iiques are used to determine the nature and depth of 

the offender's deviancy. The plethysmograph measures his penile responses

9. For a brief listing of the educational modules, see Appendix M.
10. The authors believe that the "criminal personality" is radically different from the "non-

criminal personality." Among other approaches, they identify "thinking errors" in pat­
terns of thought that In: i to criminal behavior. "By 'thinking errors' »e mean mental
processes required by tl- criminal to live his kind of life. They are 'errors' solely
from the standpoint of society, and not from that of the criminal" (Yochelson S Samonow, 
1977, Vol. I, p. 359).

11. for oample procedure and consent forms, see Appendices N, 0, and P.
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to tapes and slides, and he is asked to self-report on a sorting task of 260 

cards depicting various sexual scenes. The offender is assessed for his 

deviant arousal to all themes. "Although he may come in as a rapist or child 

molester, he is assessed for arousal to male and female children, teens, and 

adults; as well as rape, child molestation, incest, and certain aggressive 

themes," says Freeman-irigo. "Often a man may have a history of rape but may 

be sexually aroused to children as well. We wait for six months before we 

have a complete psychosocial and psychosexual history. We are constantly 

updating during that period because, as more trust builds with the therapist 

who does the report, we get more accurate information" (Freeman-Longo, 1983).

Covert ' Sem><.tizaticn. After assessment, a therapeutic regime is deter­

mined for each resident. Covert sensitization is usually the first behavioral

technique employed, serving as a steppingstone into other types of aversion

therapy. As now utilized by the SOU, covert sensitization involves the covert

pairing of the offender's preassault or antecedent behaviors with an aversive 

scene that is a natural or social consequence of his deviant behavior. The of­

fender develops these pairings by himself and records them on audio tape for the 

therapist or group to critique for content and compliance with instructions. 

"This teaches the offender to intervene early in his deviant-cycle behavior," 

says Wall (1983).

These aversive scenes also can be utilized when the offender has a de­

viant fantasy on the ward. For instance, if he is watching a TV program and 

sees a child on the screen and begins to fantasize, he is to remove himself 

from the situation and use ore of his aversive scenes to intervene with his 

deviant fantasy.

MaAtuibcLto’uj Satiation. Covert sensitization is a less powerful therapy 

that is suited better to intervening with the preassault or antecedent be- 

‘’••vior phase than the sexual assault phase, according to Wall. TF is, after 

:ny sessions with covert sensitization, the offender automatically moves 

i to masturbatory satiation. "We generally proceed to this kind of therapy 

without waiting for the arousal to decrease to 20 percent or less," he re­

ports (1983).

In masturbatory satiation, the offender first masturbates for five to 

10 minutes to an appropriate, adult, mutually consenting fantasy. After 

achieving orgasm the offender switches to a very short seoment or phrase 

from his deviant fantasy. He will continue to ruminate on this phrase aloud
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to tapes and slides, and he is asked to self-report on a sorting task of 260 

cards depicting various sexual scenes. The offender is assessed for his 

deviant arousal to all themes. "Although he may come in as a rapist or child 

molester, he is assessed for arousal to male and female children, teens, and 

adults; as well as rape, child molestation, incest, and certain aggressive 

themes," says Freeman-Longo. "Often a man may have a history of rape but may 

be sexually aroused to children as well. We wait for six months before we 

have a complete psychosocial and psychosexual history. We are constantly 

updating during that period because, as more trust builds with the therapist 

who does the report, we get more accurate information" (Freeman-Longo, 1983).

CoveAt Sensitization. After assessment, a therapeutic regime is deter­

mined for each resident. Covert sensitization is usually the first behavioral

techninue employed, serving as a steppingstone into other types of aversion

therapy. As now utilized by the SOU, covert sensitization involves the covert

pairing of the offender's preassault or antecedent behaviors with an aversive 

scene that is a natural or social consequence of his deviant behavior. The of­

fender develops these pairings by himself and records them on audio tape for the 

therapist or group to critique for content and compliance with instructions. 

"This ceaches the offender to intervene early in his deviant-cycle behavior," 

says Wall (1983).

These aversive scenes also can be utilized when the offender has a de­

viant fantasy on the ward. For instance, if he is watching a TV program and 

sees a child on the screen and begins to fantasize, he is to remove himself 

from the situation and use one of his aversive scenes to intervene with his 

deviant fantasy.

MasstuAbato'uj Satiation. Covert sensitization is a less powerful therapy 

that is suited better to intervening with the preassault or antecedent be­

havior phase than the sexual assault phase, according to Wall. Thus, after 

many sessions with covert sensitization, the offender automatical ly moves 

on to masturbatory satiation. "We generally proceed to this kind of therapy 

without waiting for the arousal to decrease to 20 percent or less," he re­

ports (1983).

In masturbatory satiation, the offender first masturbates for five to 

10 minutes to an appropriate, adult, mutually consenting fantasy. After 

achieving orgasm the offender switches to a very short segment or phrase 

from his deviant fantasy. He will continue to ruminate on this phrase aloud
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and into a tape recorder for 50 to 55 minutes while continuing to masturbate. 

The therapist and group may critique the tape and the process used.

If the offender is unable or unwilling to masturbate, the procedure is 

varied by having the offender simply ruminate and verbalize without mastur­

bating. This variation also precludes using the initial period for appro­

priate masturbation. Wall perceives the former method as more effective.

Ot&actoAij Av&tiion. Both covert sensitization and masturbatory satia­

tion are self-administered therapies, depending on the individual offender 

for control. Since a sex offender may be very compulsive in his deviancy, 

the SOU moves next into olfactory aversion, a more intrusive method used to 

control and reduce deviancy. "It is very difficult for an individual to 

create his own phobia," says Wall, "so we feel olfactory aversion provides 

him an opportunity to attain a phobic response" (Wall, 1983).

Pharmaceutical-strength ammonia fumes, administered through a nasal

cannula, have been the primary agent used in olfactory aversion in the SOU.

Placenta-culture fumes also are used on occasion.

A few physical problems have been noted as a result of offenders being 

exposed to ammonia fumes, particularly among residents inhaling them for 

more than the average 25 sessions of use. Says Wall,

We have developed a self-report form and periodic examinations by
our doctor to be sure there are no medical problems. A few people 
have experienced some labored breathing after 100 or more sessions 
with ammonia, but they have been examined and there haven't been 
many medical problems. Nevertheless, we want to be careful in the 
use of it because it is a caustic odor. We have a checklist for 
reporting any serious nosebleeds, headaches, watering eyes, or 
pain in the nasal tract so we can keep a handle on it. [Wall, 1983]

Wall reports that, after about 25 sessions of olfactory conditioning, 

generally the individual reduces his arousal to significantly under 20 per­

cent. However, as a result of spending excessive amounts of time in fantasy 

reinforced by masturbation, about 20 percent of the men in the program do not 

respond adequately to olfactory conditioning.

Ave-t 4-cue Galvanic St im itation . Those men whose results with olfactory 

conditioning are inadequate then are recommended for AGS, or aversive gal­

vanic stimulation. AGS is a term coined at OSH for electric shock aversion. 

It is sometimes used in conjunction with ammonia fumes. The AGS device has 

a small, centralized electrode that fits either on the forearm, thigh, or 

calf. It can be placed on any of these areas and be changed around.
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Wall explains:

We hope that will add to the anxiety--not knowing where it will next 
be placed on their body. The shock is in the level of mil Hampers 
so it is a very small amount, but still we take precautions. It is 
a flashllght-battery-operated device. We are careful about crossing 
wires or having bare metal exposed where it could be accidentally 
touched. We have headphones that are rubber-insulated, so there is 
no chance of any transient current going anywhere else. It has 
worked very well and reduces arousal significantly. [Wall, 1983]

Mcatioibatotij Reconditioning. SOU finds using masturbatory reconditioning 

alone as the least promising behavioral technique. This is true particularly 

for child molesters, who have high arousals to deviant themes and low arousals 

to appropriate themes. Wall reports that, after about 20 or 30 sessions of 

training the child molester to masturbate to appropriate themes, his arousal 

will increase to those themes but his deviant arousal does not decrease 

accordingly.

There doesn't appear to be anything happening to decrease the excite­
ment of deviant themes, particularly with those individuals who are 
still working on their social, assertiveness, and empathy skills.
Until they are very successful in being assertive, communicative, 
and empathic, I don't think the deviant arousal will decrease much. 
Generally we employ masturbatory reconditioning, sensate focus, and 
systematic desensitization with offenders who do not have suffi­
cient apprr- iate sexual arousal. It is necessary to increase any 
deficits i appropriate sexuality to provide a healthy outlet for 
the offender and to replace the high excitement he formerly got to 
deviancy. [Wall, 1983]

Freeman-Longo notes that rapists also can lack arousal to appropriate 

sexual themes. When measured on the plethysmograph, at least two rapists' 

appropriate arousal registered in the 20 percentile range, while their de­

viant arousal registered at 100 percent. "We are involving them in more 

exercises and are considering using video," he says (Freeman-Longo, 1983).

Depo-Provera

If all of the aforementioned behavioral techniques fail to reduce the

offender's deviant arousal sufficiently, the SOU offers the hormonal drug,
12

Depo-Provera, as a "last-resort" treatment. "Before we use 0epo-Pr*overa,"

12. fhr Behavioral Modification and Ethics Committee that approve* .ill procedures used in the 
program gave permission for the use of this hormonal drug. See Appendices P and O for a 
copy of procedural ond resident request forma for using Depo-Provera ^HPA-.Medrovy- 
Progenterone Acetate).
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says Freeman-Lonqo (1983), "every man goes through a careful screening. It 

is a totally voluntary participation in this as well as all adjunctive or be­

havioral therapies."

As of January 1984, four of the 33 men in the program were receiving 

injections of Depo-Provera. Once each week, they are given ful1-dosage in­

jections (400 mg/cc) to reduce their testosterone "to that of a prepubertal 

male," according to Smith (Manzano, 1984).

One of the offenders receiving the hormone is serving a second sentence 

for sex abuse and a first for attempted rape, though he admits to attempting 

to rape 20 to 25 women and abusing some 200 victims. Before receiving Depo- 

Provera he had 16 to 20 deviant fantasies each day and now reports only one 

or two per week.

A second offender receiving the drug had molested children and exposed 

himself to several thousand women victims. He ieports he is now able to look 

at women and not fantasize about their bodies and has noticed a marked de­

crease in the amoun* of time he soends fantasizing.

A third sex offender, despite 28 years behind bars and almost three 

years of intensive therapy in SOU, still had strong sexual urges toward

children. He had admitted to committing his first forcible rape of two girls

at age 11. He also confessed to molesting boys until he was 20, at which 

point he was sentenced for kidnapping a seven-year-old boy. Now 48, after 

receiving injections of Depo-Provera, he states that his desire for such 

acts is ending and he no longer is hanging on to the notion that someday he

would get out and have sexual contact with a child.

The history of the fourth offender who recently began receiving the drug 

involves a number of violent crimes. He murdered his mother, raped numerous 

victims, and reported almost continuous fantasizing during his waking hours. 

"One fantasy seemed to lead into another and I spent more time in fantasy 

than out," he said. Though on Depo-Provera only a short time, he already 

reports an almost total absence of deviant fantasies.

"These four offenders, however, ever, after receiving Depo-Provera,"

cautions Wall, "continue to have high deviant sexual arousal as measured
13during plethysmograph assessments. Only after combined use of the drug

1J. See Chapter 2, pp. 46 to 47 for comments on the effect of Oepo-Provera on the physio­
logical measurement of these clients' deviant arousal patterns.
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with behavioral treatment methods have significant reductions in their de­

viant arousal been noted" (Wall, 1984).

Says the third offender, "I look at Depo-Provera as a t^nl, an aid to 

a lot of other things. The one thing I don't believe is that Depo-Provera 

is a magic panacea. And I guess I have a little bit of fear that it is going 

to end up like methadone or antabuse.... I don't want to see the drug used 

that way because 1 think there are too many kids out there that are going to 

get hurt" (Manzano, 1984).

Smith concurs: "We don't have a new miracle drug. We have a valuable 

new tool which, when used with other methods, has great promise in reducing 

sexual problems" (Manzano, 1984).

Cognitive Restructuring: "Thinking Errors"

One of the ongoing therapeutic modules in the 16 offered in SOU is designed 

to teach the residents to recognize and change cognitive distortions or 

"irresponsible" thinking. The goal is to alter thinking patterns dras­

tically in pursuit of facilitating responsible decision making. Program 

content is derived from the premises and strategies set forth in Yochelson 

and Samenow's The Criminal PeAionalittj (1977) and from Samenow's training 

sessions with CTP staff. Perspectives include notions that, from childhood, 

the "criminal personality" is radically different from the "noncriminal per­

sonality." The search for power, control, and "high-voltage excitement," 

derived by doing the forbidden, are perceived as elements of a criminal 

(illegal) lifestyle. The "criminal" is thought to see himself as superior 

to other people, with his entire thinking structure based on illogical con­

siderations that promote this view of himself and permit him to attempt to 

get whatever he wants. He is described as "superoptimistic" in believing

he will never get caught. "Thinking errors" are identified as patterns of
14thought that lead to criminal behavior.

Estelle Caldwell, Educational Coordinator/Trainer for the SOU, teaches 

the men to track their thinking ir, great detail and to report it. When some­

one does a phenomenological or "thinking report," it is as though "he turns 

on a movie camera inside his brain," says Caldwell, "and can see every 

thought go by on the reel of film. He reports it either verbally or in

K .  5cp Vochrlaon and Sjimenow (1977), Vol. !, pp. 251*453.
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writing. I prefer that he write it down, because that gives me a much better 

tracking system for following what is going on and I don't miss as much" 

(Caldwell, 1933).

Ideally. Caldwell would like to have the men write all their thinking

down; however, she is one of only three staff members who review the 35 to ^0

reports per week. The number of reports per person varies from three per day 

to one per week. These limitations do not inhibit staff from telling a resi­

dent who is experiencing difficulties that he needs to write a report so he 

can find out what is going on in his thinking. In addition, each resident 

carries with him a "thinking log" in which he daily records his thinking.

These logs are reviewed in therapy groups, and feedback is given by peers.

Part of Caldwell's work is teaching the discipline of tracking thinking. 

Che helps the offender do a step-by-step analysis on how a particular piece 

of thinking builds into behavior. "Emotions are not something separate and 

apart," she says. "We approach it in a very cognitive fashion." She tells 

the offender, "If you track your thinking and pay attention to what you are

thinking, the harm and damage you do to other people and to yourself can be

circumvented iong before the deviant thought becomes a behavior, or even long 

before it becomes a fantasy" (Caldwell, 1983).

Caldwell reviews the written reports and analyzes the men's thinking.

She penci1-underlines key sentences or phrases, points out the patterns they 

are revealing, and helps interpret the meaning. For instance, consider the 

following sample of an initial thinking report:

I woke up this morning at 6 A.M. I was the wake-up man and had the 
clock set for 5 A.M. It rang at 5 A.M., I turned it off and went 
back to sleep. Jim wanted me to wake up at 5:30 A.M., but it didn't 
happen. I was embarrassed. I felt like an ass. I said to myself,
"Shit, Jim is really going to be pissed at me." I wanted to hide 
from him. I didn't want to face what I did. Jim was counting on me 
and I let him down.~

Caldwell's first comment might be, "The first step in the thinking is typical 

of your pattern of avoiding discomfort and being unwilling to be accountable 

in your behavior." Then, where the offender writes, "Jim was counting on me 

and I let him down," Caldwell might point out a second thinking error: "This 

is sentimentality, his fear of looking bad, more than it is true concern 

about letting Jim down." Three or four reports down the line, she might ask 

him to show her where he is repeating these same basic patterns. "The basic 

patterns are similar for everybody here," says Caldwell, "especially in regard
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to looking bad and avoiding discomfort, the way anger is expressed, and the 

excitement experienced in terms of setting somebody up perhaps just to have 

an argument because they hope they are going to win" (Caldwell, 1983).

The most common "foundation" thinking errors (the elements of the

belief system through which the person filters all information) among the

sex-offender population, according to Caldwell, are fear, anger, concrete

and rigid thinking (the inability/unwillingness to think conceptually), frag-
15mentation (radical shift in mood and intention), sentimentality, minimiza­

tion, and the comfort orientation (wanting to feel good all the time). "I 

have them pay attention to their tiniest thinking errors, because it may be 

their red alert," says Caldwell. "Once somebody gets to the point where 

they will identify the pattern and acknowledge it and say, 'Yes, this is 

what is going on in my thinking,' it does wonders to break through their 

denial system, which has a tendency to flip-flop" (Caldwell, 1983).

Caldwell understands sex offenders' thinking patterns because they are 

similar to those of addicts and other offenders, with whom she has worked 

for many years.

When addicts get uncomfortable they will do anything they can to 
avoid feeling tnat discomfort. They are what I ca’l "comfort- 
oriented folks." They will fluctuate back and forth between two 
sets of feelings. One set of feelings is what Samenow calls the 
"zero state," which I call the "state of immobilization." They 
feel like they are nothing, the lowest thing on earth and nothing 
can ever be different. They have a tendency at that point to see 
themselves as a victim--what I call being a "victim of the cosmos."
They feel there is nothing they can do about anything and it immo­
bilizes them. However, I would like to emphasize that sex offenders 
are not very different from any criminal in their thinking. Even 
the incest offender, who may have no other recorded criminal activ­
ity, has basic thinking error patterns. His crimes reveal them­
selves in his thinking as more "nonarrestable" type crimes, but 
crimes against others, nonetheless. [Caldwell, 1983, 1984]

Because sex offenders are so power- and control-oriented, they have a 

tendency to fantasize or start doing something to create an excitement so

15. An example of fragmented thinking is where a resident might say, "Today I know I am not 
going to have any deviant fantasies about female staff," and he means it. However, in 
a short time he may feel bored. He see3 a female staff person and goes right into his 
fantH3y structure. This is not the same as lying or manipulating, because when he makes 
the initial statement he means it. His sincerity is shortlived, however. It is a 
foreign experience for him and corrodes quickly (Caldwell, 1984).
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thev can swing back into the other set of feelings--the state of feeling 

powerful .  Samenow calls this being "superoptimistic." Caldwell candidly 

libels 't "the state of '[ have the world by the ass and I can do -anything

• want to do and nothing bad will ever happen to me and my life is going to

he wonderful"' (Caldwell, 1983).

When I do my teaching with the men. we make them very aware of what 
part of the pendulum swing they are in at the moment. We ask them 
what is going on and where they are headed in their thinking. Their 
denial system is very intact. Even after they acknowledge that 
they did a creepy, horrid thing to another human being, the tendency 
is to flip-flop back and forth in that denial, depending on the 
level of discomfort they feel. Once their pattern is identified, 
they cannot deny they are going off into their cycle, because you
have the information they gave you. [Caldwell. 1933]

When the thinking pattern is identified, it is used in the change pro­

cess. Caldwell notes how the sex offender's superoptimism manifests itself 

when he "decides" he will change. "He will say, 'I'm going to change; there­

fore, I have changed!' He does not pay attention to the steps necessary in 

between 'I want' and 'I have actually done it'" (Caldwell, 1984).

The men learn to differentiate between what it means to adapt to their 

environment and actually change their thinking and behavior. With Caldwell, 

each person designs some form of intervention in his nought process. Other 

SOU modules on Rational Emotive Therapy (RET) and anger management contribute 

new insights and techniques:

A lot of our men have been victimized as kids or adolescents, or 
during imprisonment. They have a very difficult time differen­
tiating between their actual victimization and feigned victimiza­
tion. I do a great deal of work with them on how you tell the 
difference, for instance, between the anger you have toward your 
stepfather who molested you from the time you were six until you 
were 14, and the anger you have translated over to the staff per­
son who is telling you that you can't do something you want to do.
I am trying to teach him that this is not a very rational compari­
son to make and how to differentiate. I then talk to him about 
rational comparisons and use RET in a very practical fashion.
[Caldwell, 1983]

RET teaches the men to recognize that their emotions are created from their 

thinking. Ron Reitman, a RET instructor, focuses on each person's series of 

beliefs and values and, in terms of reality testing, helps them to identify 

which are mistaken.

In identifying commonalities among sex offenders, such as anger,
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power-thrusting, and control, the SOU staff find that many, in fact, feel 

emotionally and mentally very much cat of control:

Their tendency is to want to control everything and everyone around 
them to create the illusion they are in control and that they do 
have power. The issue is tied up with pride, saving face, and not 
wanting to look stupid. Their fears are enormous and very dispro­
portionate in terms of reality. That is one of the reasons why 
these men are so frightened of emotions. They don't understand 
emotion. It goes back to the pendulum swing: They are either 
totally devastated and everything is just too overwhelming, or 
they are totally wonderful and everything is going to be just 
fine--hearts and flowers and sentimentality to the maximum. They 
don't understand about being responsibly concerned about someone 
or confronting a person openly about negative behavior. They don't 
do that because there is that fear of looking bad, a fear of making 
a mistake. That is why anger is such a big issue. To them, to be 
angry is to be rageful and vengeful. To be angry is to be very 
powerful. [Caldwell, 1983]

Caldwell teaches the sex offenders about the psychology of anger and 

the physiology of excitement and how similar they are. She believes these 

two issues have a great deal to do with why their crimes get so violent:

With the excitement and the adrenalin starting to pump, they get 
revved up. Immediately they translate that into anger and don't 
recognize those feelings can happen from other things besides being 
angry. They have been culturally conditioned that anger is a man's 
emotion and that it is OK to be angry. But, once they get angry, 
they are out of control; they go into a rage, and there is an 
incredible amount of force in their anger, which they use as a 
threat around here. I find myself saying to them, "So you are 
angry, so what? Millions of people are walking around feeling 
angry but that doesn't mean they hurt somebody or act like a 
fool. Your emotion is no bigger than mine. I can get 10 times 
as angry with you as you are with me, but that doesn't mean I can 
put my hands on you." [Caldwell, 1983]

Wall trains the men in the techniques of anger management, control,
1 fi

and reduction and teaches them that anger can be a positive stimulus for 

changing a behavior or a situation. Anger is usually the sex offender's 

most frequently expressed emotion, while other important feelings remain 

unexpressed. Thus he is taught both to express his anger appropriately 

and to deal with his other repressed emotions as well. For the occasions 

when his anger borders on the extreme, he is taught to use simple relaxa­

tion techniques before expressing himself to others. Covert rehearsal and

16. An example of a treatment team anqer plan for a SOU resident can be found in Appendix S.
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role plays are practiced by the offenders to increase their skills. The

therapy supervisors monitor the design of the formal "anger plan." Thus

the offenders get the same message from everyone on staff and are less able 

to ignore or minimize the information.

The men record their sexual and other fantasies in weekly "thoughts/ 

urges" reports. The behavioral therapists and therapy supervisors review 

the information and, if it is too vague, ask the men to repeat the process 

for another week until the patterns are identified. Other staff are con­

sulted about various ways to intervene with the deviant or violent fanta­

sies. After three months of prescribed interventions, additional fantasy 

reports are requested and examined.

Staff also examine in great detai 1 the thinking that precedes or occurs 

during the fantasies. Caldwell has discovered that the men use the same

set of thinking errors in their fantasies that they use in their regular

thinking. She contends that these fantasies eventually corrode reality- 

testing abilities to the point where they cut off the person's perceptions 

of the consequences and the fantasies easily can become realities.

The men identify and record their deviant behaviors, their deviant be­

havioral cycles, arid their basic patterns and foundation errors on big 

flip-charts. They present them to the class before posting them on the 

walls of the therapy room. "This exercise increases their knowledge that 

other people have similar patterns and increases their stamina for getting 

feedback in front of other people," says Caldwell. "What we are trying to 

understand are the thinking patterns be^tvte these cycles occur, before 

there is any noticeable behavior" (Caldwell, 1983). (See box on next page 

for samples of sex offenders' charts, taken from those on the walls of the 

two group therapy rooms.)

Preassault thought and action processes are categorized and recorded 

in great detail in each sex offender's file and also appear on his discharge 

contract,17 which each person signs before release. This insures that the 

sex offender is clearly aware that his sexual assault is not spontaneous 

and only rarely situational. It also provides him and his parole officer 

with a valuable tool for helping to identify the ea-ly thinking and be­

havioral signs that precede his sexual assaults.

17. Tor an example of a discharge controct using preassault information, see Appendix T.
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CHARTS WRITTEN BY SOll RESIDENTS 
OUTLINING DEVIANT AROUSALS, CYCLES, AND THOUGHT PROCESSES

Mv deviant arousal is pedophilia, qirls and My deviant arousal is pedophilia, boys and
boys ages 5-16, rape and oral sodomy. I rub 
my penis on vagina, fellatio performed on me, 
fondling, attempted intercourse, mutual 
masturbation. I use coercion and manipula­
tion on my victims.
Mv observable behaviors are:
I become silent, sullen, avoid others.
Pace and ears become red.
Mouth becomes a slash.
Hands and feet agitate.
Arms and legs crossed.
Replies to questions will be short.
Voice tone will lower, become monotone.
Won't hold eye contact.
5tare at floor, stare off or fixed stare. 
Rigid neck.
Hunched shoulders.
The thouaqt process:

girls 1A-16. I perform fellatio and cunni- 
lingus on victims and fellatio on me by vic­
tims, fondle and masturbate victims, fetish 
with women's underclothes, rape females 16. 
Mv observable behaviors are:
My face will turn red.
My eyes turn red, watery and downcast,
I cross my arms.
I will talk almost to a whisper.
I isolate myself from others.
I will give short, sarcastic answers to 

questions.
I will glare at people.
I put others down with sarcasm.
I ignore others when they speak to me.
I begin clenching my jaw when angry.
I walk slow with my head down.
I hesitate answering questions by bowed head. 
I blink my eyes.
The thouqht process:
I think I am superior to others. I think I 
have less ability than others, so why try? I 
think no one cares for me, I think I must 
prove that I am right all the time. I don't 
think others can be trustworthy. I place 
high expectations upon others and myself.

I don't think others really care about me.
I want to give up. I think I'm in a rut.
I get angry with myself. I generate 
revengeful thoughts. I think others are 
attacking me when confronting my behaviors.
I think of things being catastrophic, making 
them into a major issue.

My deviant arousal is pedophilia, qirls 
8-17, rape women 17 and on, intercourse, I 
will threaten my victims with a weapon.
Mv observable behaviors are:

My deviant arousal is intimidating qirls ages 
16-17 and women ages 18-21 to commit fellatio 
on me and into copulation.
My observable behaviors are:

My face and ears turn red and I pull on my 
chin.

I spend a lot of time by myself.
I give sharp, sarcastic answers.
Agitate my hands.
I cross my arms and legs tightly.
I take a right and wrong stance verbally.
I justify my behavior when confronted.
I become forgetful.
I avoid those 1 have conflicts with.
I isolate by reading personal books.
The thouqht process:

I show anger inappropriately.
I swear at people.
I walk away from people, shake my head, no, I 

don't agree.
Face gets red.
Body gets tight.
Legs crossed.
I complain of being 3ick, fast heartbeat, 

more than from the norm.
I push issues in confrontations.
The thouqht process:
I feel set up by others, I feel inadequate, I 
feel people don't care. I fantasize hurting 
people. I assume at times no one cares to 
help me when they are busy. I feel people 
are always criticizing me. I feel at times 
people are fools. I cata3trophize things 
U3ing big words, making a small issue into a 
big issue.

I think I am inadequate sexually and incom­
petent socially. I think others will reject 
mo. I think people don't care about me. I 
get angry at myself. I think about giving 
up. I catnstrophize situations. 1 think I 
will fail and be rejected. I think I can 
never do anything right.
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Caldwell finds the thinking errors of child molesters and rapists very 

similar. One noted difference is the way child molesters perceive themselves 

-s victims. "T,ie child molesters have a tendency to go immediately into the 

zer*o state, to be more passive-aggressive. The whole world is against them 

and they ace helpless. To generalize, the rapists seem to be more extro­

verted with their aggression, and their feelings about loss of face are much 

more in tune with Samenow's standard view of criminal pride, being a man, and 

being macho" (Caldwell, 1983).

Caldwell concludes,

What we're trying to do is to teach people they are 100 percent 
accountable for their behavior. They may or may not be a product
of their environment, but in the long and short of things it really
doesn't make a bit of difference. Being a responsible human might 
not be the most exciting thing they have ever thought about, but in 
order to survive in the greater community, they are going to have to 
give up their mistaken ideas about what the world is about and 
realize that nobody owes them anything. They need to be responsible, 
but people are not going to stroke them for being responsible. It is 
an expectation. [Caldwell, 1983]

MONITORING SOU SUCCESS

Since its inception in 1979, the SOU has graduated 20 sex offenders into 

the aftercare phase of the program. Of the three who have completed their 

parole, all still are involved voluntarily in aftercare because they view 

it and SOU as good support systems. Thus far, two of the 20 have reoffended.

Both committed thefts, the SOU requested their paroles be violated, and they

were returned to prison. "We had some problems with three or four of the 

men who were the first to go through the program," says Freeman-Longo (1983). 

"These were the shining stars who went through very quickly, in 15 or 13 

months. Some were not completely complying with parts of their discharge 

contracts and were getting back into their cycles. But we made some changes 

and our release procedures are now more stringent."

Release from SOU is carefully phased and support for the offender is 

unending. After completing step 10 (see Appendix L) and achieving minimum 

custody, the offender receives community passes until he acquires a job.

During the first three to six months of work, he returns to the SOU each 

night. Social passes for up to 48 hours to go home to family or friends 

or to spend time in town with one of the other aftercare residents are also 

options during this period. The offender must live and work within 25 miles



of the hospital during the 18 months he is in aftercare and on parole. Staff 

approve his more permanent living arrangements. However, he still must re­

turn to SOU at least twice a week for evening groups (one solely for after­

care men and other with his original therapy group) and monthly for 

plethysmograph assessments. Failure to participate could be considered a 

violation of his parole.

A specially trained parole officer works with all SOU graduates. She 

has copies of their preassault deviant cycles, does home visits and urinaly­

sis, and conducts supervisory meetings, which are purposely longer than a 

perfunctory 10 minutes. If an offender appears to be reverting to his old 

patterns, any of the following may happen: (1) he can be pulled out of the 

community and returned to the SOU, (2) he can have his parole revoked and 

be returned to prison, or (3) he can be required to spend all free time, 

outside of sleep and work periods, at the SOU.

Freeman-Longo says the door is always open at the SOU: "At any point 

in time from now until the day the sex offender dies, as long as this pro­

gram exists, a nraduate can come back here. If he runs into a problem and 

feels he might reoffend, we will take him in and put him through the treat­

ment again--anything to prevent a reoffense. They know that this is a sup­

port system that always will be around as long as the orogram is funded.

They don't have that kind of option elsewhere" (Freeman-Longo, 1983).

THE SOCIAL SKILLS UNIT: OVERVIEW

The 33-bed Social Skills Unit (SSU) provides three separate treatment pro­

grams for its population of low-functioning convicted felons with educa­

tional levels below fourth grade and/or serious deficiencies in adaptive 
18behaviors. One of these programs is devoted exclusively to the treatment 

of sex offenders, who comprise roughly one-third of the SSU population. It

18. People diaqnosed as "mentally retarded" (below 70 IQ) have first priority for selection, 
followed by those within the range of the borderline-normal adult, fhe average IQ in the 
SSU is the adult borderline range of 78. Occasionally SSU takes persons who are higher 
functioning but who, due to cultural deprivation and other serious adaptive skills prob­
lems, appear to be lower functioning. About 10 percent of the people are mentally ill 
but are so low functioning they are sent to SSU rather than MED. Others normally would 
be m  the SOU, except that their IQ is below the program's criterion of 90 IQ or above.
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is one of -3 few specialized residential treatment programs in the country 

serving the ’ong-neglected sex offender who, because of low intellectual 

capacity, cultural 3nd social deprivation, or deviant lifestyle, lacks the 

basic skills necessary to function adequately as an independent, productive 

member of society. As such, its treatment agenda is pioneering, innovative,

and somewhat experimental.
20James Haaven, Oirector of the SSU, supervises all clinical treatment

activities and facilitates the sex-offender group with a female behavioral
21co-therapist. Haaven finds the low-functioning sex offender a challenging 

and complex population to work with but is encouraged about the prognosis:

At first they look so hopeless, but when you start peeling it apart 
there is much you can do. After you work through the maze you 
often find a very inadequate person, deficient in heterosocial 
skills, sexually dysfunctional, and lacking sexual knowledge. These 
offenders have difficulty in their ability to discriminate sexual 
from nonsexual behavior, and deviant from nondeviant behavior. These 
offenders are no less dangerous than the higher-functioning sex 
offender, but the makeup of the problem is different. I believe 
there is less anger and aggression directed in a calculated fashion 
involved in the acts, but more striking out from frustration. That 
is why the assessment of a low-functioning sex offender is so impor­
tant in identifying the cause. A great deal of .hat they are acting 
out sexually has to do with their inability to manipulate the sys­
tem to meet their own needs in a socially responsible way and with 
the frustration and rejection they feel from living in the community. 
Because they are acting out a generalized frustration, they have a 
wide range of victims in terms of sex and age. They are less dis­
criminating than the higher-functioning sex offender, who picks and 
chooses his victims because he has a very ingrained fantasy system 
that creates his arousal. Because people perceive the low-functioning 
sex offender as being involved in impulse situational offenses, they 
feel he is not as dangerous. I don't agree with that at all. He 
is just as dangerous. The pathology is similar, but the elements 
that go into it are different. The low-functioning sex offender

19

19. See the listing of sex-offender treatment programs in Appendix A, which includes the 
Moderate Security Unit, Princeton, New Jersey, a residential treatment unit with spe­
cialized sex-offender groups for males with IQs ranqing from the fifties to the sixties.
Also see the Special Problems Unit of the Department of Psychiatry, University of 
Tennessee, a nonresidential sex-offender treatment program that includes retarded adults. 
Also see Murphy, Coleman, and Haynes (1983), for description nT procedures used in the 
program.

20. Haaven was formerly a sex-offender therapist at WSH and also directed a mentally-ill
offender program in a hospital for the criminally insane.

21. The term "low-functioning" is used here to refer to people with mild mental retardation.
It is important to note that, while the same term sometimes is used to desrribe people 
with severe or moderate retardation, we do not have that intention here. In this section, 
"low-functioning sex offender" means "mildly retarded or borderline-retarded sex offender."



needs to talk about his thoughts and feelings, and we need to 
encourage that in an eclectic way. I believe there is a good prog­
nosis with many of them. [Haaven, 1983]

The goals of the SSU's sex-offender treatment program do not differ 

substantially from the goals of programs serving nigher-functioning sex 

offenders. Broader goals include increasing the offender's level of social 

coping skills and reducing his criminality. More specific goals are de­

scribed as (1) providing an environment where residents have an opportunity 

to witness their own dysfunctional behavior within the limits of the law;

(2) increasing the degree to which residents will accept responsibi1ity for 

their own behavior; (3) helping residents understand how to produce self­

change; (4) providing an opportunity for residents to develop basic educa­

tional and living skills; and (5) insuring that residents who complete the 

program receive continued and consistent treatment in the community.

Within the SSU framework is the basic assumption that deviant behavior 

is learned. Treatment methodologies are similar to the SOU, with the pri­

mary difference being in application of these methods.

As with the other CTP units, upon admission the resident enters a 60- 

day observation and assessment period in which medical, psychological, 

psychiatric, academic, and social and leisure skills needs are assessed. 

Additionally, he is assessed for deviant arousal to all themes, using the 

plethysmograph to measure penile response to tapes and slides. His motiva­

tion for self-change and his willingness to invest in the goals and pur­

poses of the treatment program also are evaluated. The program is voluntary, 

and the resident can be returned to the parent institution if his behavior 

is too disruptive for the SSU.

In the SSU, there is a residential treatment period of nine to 18 months, 

followed by a transitional phase of six months during which community-living 

skills training is heavily emphasized and treatment intensity maintained.

The final phase of treatment is a 12-month aftercare period during which 

residents live in the community and receive ongoing treatment by attending 

group and individual counseling and following the conditions of their dis­

charge contracts. Their treatment is directed by an aftercare therapist who 

is a staff member at the SSU.

Assessment of residents admitted to the SSU suggests that the majority, 

while lacking in social survival and academic skills and possessing consider­

able learning deficiencies, are not mentally retarded. They have antisocial
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traits but don't clearly conform to the antisocial personality type. They 

tend to be passive and dependent on others for direction, and they lack 

impulse control. Generally, they are labeled "losers."

SSU TREATMENT MODALITIES

As in all CTP programs, treatment occurs within the context of the therapeu­

tic community and rests on the assumption that the resident is capable of 

self-help— taking a responsible role in the functioning of the unit and in 

understanding his own behavior. Says Haaven (1983),

We have developed a milieu therapy approach that maximizes respon­
sibility but also goes one step beyond. We try to facilitate an 
environment that will increase reasoning skills. This means staff 
must never do anything for a resident that he can do for himself.
It also means that intervention occurs in a way in which the resi­
dent is presented with options. He then has to reason his pre­
ferred option. We find this has a lot of impact.

2?
The sex offenders work and live in a separate section of the SSU.1" 

Treatment, both group and individual, is immediate and relevant to each resi­

dent's behavior and thinking patterns.

Cognitive Restructuring

Some of the approaches that were described previously as they are used in 

the SOU, such as Yochelson and Samenow's concept of "thinking errors," needed 

to be modified to be useful for the low-functioning sex offender. Thus, the 

SSU has its own innovative cognitive restructuring model called Mistaken
23

Beliefs. This model still is being tested and expanded but appears to be 

effective, according to Haaven:

The Samenow/Yochelson approach [of "thinking errors"] was the pre­
scribed concept when we first started the program. I questioned 
its use with our people. I was interested in trying something cogni­
tive, because it is an area that seems to be overlooked with this 
population, especially since many of them appear not to have the 
ability to reason. My thought was that, if you can teach them to 
brush their teeth, you can teach them to reason a little better.

22. While separating sex offenders incites some labolmq by other residents, the 5SU's com­
munity process overcomes such barriers. For instance, the other two SSU programs ore 
invited to the sex-offender group for discussion of such mutual sexual issues as homo­
sexuality and masturbation, or to parties in the sex-offender quarters. At the time of 
the interview there were eight child molesters and two rapists of adults in the sex- 
offender group (rapists of children are considered child molesters).

2J. See Appendix U for a listing of the Seven Mistaken Ocliefs, based on fochelson and 
Samenow's (1977) "thinking errors."
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There is no reason why cognitive restructing doesn't have as much of 
a chance of success as behavioral methods if you put it into behavioral 
terms.

We thus have developed our own concept, merging the Samenow/ 
Yochelson elements with Rational Emotive Therapy (RET). Our concern 
was that people who are borderline types of personalities do not fit 
well into the Samenow/Yochelson framework, which focuses on innate 
criminality and doesn't reflect the kind of person who reacts to fear 
of loss of respect and approval. We merged the two together and de­
veloped our own concept of "mistaken beliefs." It utilizes cognitive 
restructuring-identifying some of the scripts you tell yourself and 
then trying to replace those with disputing thoughts. In teaching 
this method we use a lot of repetition and labeling, rather than in­
sight training. We've found that, while higher-functioning individuals 
learn things through different ways of reasoning (like induction, de­
duction, or logic), mentally retarded or lower-functioning individuals 
learn by labeling. They label things, the label fits, and they know 
what it is.

We have used that as our teaching tool. We will take their 
journals, which they write in daily, underline their thinking, and 
label it with the mistaken belief it expresses. They may not under­
stand what that really means, but they learn to identify and label 
their thinking, and we use these labels as our treatment process. 
Eventually we replace it with a new statement, a disputing thought, 
a new label. Even though insightfully they don't understand the 
process, it provides them with a mechanism for identifying "danger 
signals" in their thinking.

We foster this process of cognitive restruct ;ring in all of our 
treatment phases and in all of our treatment activities, including 
activity therapies. This labeling approach was facused on as a key 
concept of cognitive restructuring, [based on] the information we had 
gained on the results of our cognitive mapping tests on our residents 
and from our experiences as typified in the following example: We
had a low-functioning sex offender with an IQ of approximately 65.
He had lived in the community for over a year, despite a prior his­
tory of more than 19 years of incarceration and an inability to con­
trol his sexual offenses against children for longer than 30 days at 
a time. Before he left, I interviewed him constantly as to what his 
self-talk was when he would happen to see children in the community.
He came up with a statement. He would tell himself, "those brats," 
and it became his cue to get away from the children and leave the 
area immediately. And evidently that is what he did when he saw 
little children.

We feel this is what we can do. Instead of insight training, 
we can introduce a libel that turns on a light. This can be an 
impactful technique with this group. We are putting a great deal of 
emphasis in this area and believe much more can be done with cogni­
tive restructuring as well as increasing reasoning ability. [Haaven, 
1983]

Behavioral Techniques and Depo-Provera

The SSU, like the SOU, uses a wide variety of behavioral techniques in its

treatment of sex offenders. These include covert sensitization, masturbatory
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3t i ation 3f,d reconditioning, olfactory aversion, and aversive galvanic 

stimulation. Also, the SSU recently established procedures for the use of 

oepo-?rovera. To date there are no hard data to indicate the effectiveness 

:f these various approaches, except for covert sensitization, which has 

nroved ineffective, possibly because it relies too heavily on self-expression 

,f)Cj imagery. Haaven notes that, in his experience, behavioral techniques by 

themselves are not satisfactory interventions with low-functioning sex 

offenders. That is why he places a great deal of emphasis on cognitive re­

structuring. The use of the penile plethysmograph also has been incorporated 

into the cognitive restructuring model and appears to be promising. Haaven 

is encouraging the sex offenders to develop self-talk, using the plethysmo­

graph for biofeedback. "In this way, we can give the men feedback as to how 

they can verbally affect their arousal level and then verbally decrease it. 

Riaht now it looks as if they are learning from this. They are picking up 

the terms and [substituting] new labels for old labels as to how this is 

impacting them. Time will tell, but it looks very exciting" (Haaven, 1983).

SSU CURRICULUM

All three treatment groups in the SSU follow the same intensive, structured

schedules and rely on the Social Skills Developmental Thange Model as the
24

treatment guideline. There is heavy emphasis placei on social skills de­

velopment, presented in 36 classes grouped into six-week modules. Every six 

weeks there is a new term and then a break week. Residents must pass these 

classes, even though it may mean they will have to take them several times. 

Skills such as conversation, communication, assertiveness training, relaxa­

tion, and leisure skills are taught. A great deal of emphasis is placed on 

the Mistaken Ideas, Disputing Thoughts. Anger Management, and Sexual Educa­

tion modules. As much as possible, staff design the activity classes to 

suit the individual resident's specific pathology. Staff try to avoid the 

traditional classroom setting and instead use more participatory or active 

instruction, including role playing, video feedback, and so forth. Residents 

seem to remember learning experiences best when that experience is either 

fun, bizarre, or dramatic.

24. For 3 brief outline o f the Social Skills Developmental Change Model, see Appendix V.



There appears to be a high correlation between good time-management 

skills and adapting in the community. Training the low-functioning offender 

to maintain support systems, leisure skills, communication systems, and 

time management is valued more than teaching vocational skills in the SSU.

"If they can't maintain their temperament in order to keep friends and their 

jobs," says Haaven (1983), "the vocational skills will do little good."

Haaven feels there is a great deal that can be done to increase aca­

demic skills among the lower-functioning sex offenders, through the way the 

milieu is organized and especially through the technique of journal writing. 

"Many of our people can't read or write, so we team everybody up. A person 

who can't read and write is always with someone who can. Everything he has

to write, he tells to his literate partner, who writes it down. The non­

literate person has to transcribe it from one paper to another, and by this
25kind of mimicking he learns. Their skills increase dramatically. It has 

been very impressive" (Haaven, 1983).

SSU THERAPY GROUPS

The three separate SSU therapy groups meet simultaneously. Each group meeting 

has a special topic of emphasis. Initially, the sex-offender group focuses 

on openness and breaking down the barriers of denial. "We don't put a lot 

of emphasis on the crime itself," says Haaven (1983). "What we do empha­

size is honest disclosure of the thoughts and behaviors of the crime. We 

know the first treatment plans have been successfully completed when the 

sex offender has given an accurate detailing that matches all the other re­

ports of the crime we have received."

The sex offenders spend a great deal of time in understanding their own 

arousal cycle and discussing their past crimes and victimizations. They 

examine their own experiences as victims of abuse. Generally, low-functioning 

sex offenders have been institutionalized in a variety of settings for longer 

periods of time than other sex-offender populations. As a result, a high 

percentage (approximately 60 percent) were victims of sexual abuse themselves.

MONITORING SSU SUCCESS

Of 30 persons who have completed the SSU program, six were sex offenders.

23. SSU la developing a workbook on cognitive restructuring. It is being written at a fourth- 
grade level and includes cartoons. It should be available to outside groups by the end of 
1<?8k.
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None of these have reoffended, and two have b^en in the community for mere 

than two years.

Haaven points out that the SrU sex-offender copulation is comprised of 

people who have had a long history of repetitive crime and an inability to 

maintain relationships. "Most have not married or even nad a close friend. 

Oue to their lack of survival skills, poorly integrated sexual identities, 

and limited reasoning abilities, the incidence of act'ng out in an irre­

sponsible way may be higher" (Haaven, 1983).

Nevertheless. Haaven believes low-functioning sex offenders may have a 

better prognosis of controlling their behaviors in the community than high- 

functioning sex offenders.

The reason I believe their control capability may be better, is that 
the variables causing their frustration can be addressed. Our people 
don't have the higher-functioning sex offenders' sophisticated and 
ingrained fantasy system or their manipulative system of grooming 
and arousal--the excitement of the planning of the act--which may be 
rnore difficult to addrers. We are encouraged. We are getting to 
the point though, that our unit feels as much a research unit as a 
residential treatment program, because everything we are doing is 
on a cutting edge. [Haaven, 1983]
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As the title notes, the measure is intended to modify cur­
rent state sentencing practices and procedures, as follows:

-- the measure broadens the opportunity for the court 
to impose participation in a rehabilitation or treat­
ment program as an element of its sentence;

-- it permits certain prisoners sentenced under pre­
sumptive sentences to be eligible for discretionary 
parole; and

—  it adds a factor to the list of mitigating factors 
that apply during a court's formulation of a sentence.

Each is more fully discussed in turn.

Bill section 1, reenacting AS 12.55.015(d), extends the 
court's authority to require participation in an appropriate 
training or rehabilitation program (1) as a condition of 
probation, (2) as a condition of suspended execution of sen­
tence, or (3) as a condition of a suspended imposition of 
sentence. The re-enactment makes clear that, while time 
spent in participating in a rehabilitation or treatment pro­
gram is to be counted as part of the defendant's sentence, 
that time does not reduce a mandatory minimum sentence im­
posed on the defendant.

Taken together, bill sections 2 and 4 permit a person who 
has been sentenced for a minimum term under a presumptive 
sentence and who has not been previously convicted of a fel­
ony eligible for consideration for discretionary parole dur­
ing the minimum term by the state's Parole Board. The de-



Representative Niilo Koponen 
Page 2
March 10, 1990

fendant's eligibility would be gauged on the same basis as a 
prisoner not serving a minimum term applying under a pre­
sumptive sentence.

The change made by bill section 3 adds "[demonstrating]
. . . a strong potential for successful rehabilitation" as a 
mitigating element that shall be considered by the court in 
setting a sentence.

Bill section 5 makes the provisions authorizing discretion- 
ary parole to certain prisoners under presumptive sentences 
retroactive to persons sentenced since January 1, 1980.

The bill is given an immediate effective date by bill section

JBC:mi 
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TITLE: An Act relating to CONTACT: Barbara Miklos
sentencing practices and 465-4356
procedures

The Council on Domestic Violence and Sexual Assault opposes HB 545 which 
expands circumsta _ces in which a prison sentence may require participation  
in an appropriate rehabilitation or treatment program, redefines e l ig ib i l i ­
ty  for discretionary parole and adds a related mitigating factor in deter­
mining presumptive sentencing. We w ill discuss the sections most pertinent 
to  victims o f  domestic violence and sexual assault.

Section 1 . AS 12.55 .015(d), expands circumstances in which a sentence may 
require participation in an appropriate rehabilitation or treatment pro­
gram. Under current law, courts probably do not have the power to  order 
in -patient treatment as a condition o f  probation or parole. The Council 
supports changes to  statutes that w ill allow inpatient treatment as a condi­
tion  o f probation or parole. However, we do not believe th is  b i l l  adequate­
ly  addresses a l l  aspects o f the laws that need to  be changed. We are also  
concerned that the statement "when a treatment program is  ordered by the 
court, time spent participating in the rehabilitation or treatment program 
rust be counted as part o f the defendant's sentence . . .  "  could be con­
strued to  mean cut-patient treatment. We would not support allowing a 
perpetrator o f domestic violence who is  sentenced to  j a i l  and treatment, to  
use the treatment in lie u  o f the ja i l  time.

Section 3 . AS 12.55 .155(d), adds that "the defendant demonstrates to the 
Court a strong potential for successful rehabilitation" as a mitigating 
factor to  presumptive terms. The Council on Domestic Violence and Sexual 
Assault has serious questions and concerns about th is  as a mitigating fac­
to r .

Who would judge that the defendant lias demonstrated a strong potential for 
rehabilitation? How would someone "demonstrate p oten tia l"?  I t  i s  recog­
nized that sex offender treatment is  a highly specialized area of psycholo­
gy with few experts. Although there are therapists without a sex offender 
sp ecia lity  who may feel they can assess rehabilitation poten tial, the conse­
quences are too serious to be le f t  to  non-specialists. Mental health pro­
fessionals without specialized expertise are more prone to  errors such as 
undercalling r isk , inattention or oversimplification o f the variables that 
are relevant and making unrealistic or dangerous recommendations. This 
issue i s  particularly important in Alaska where there is  a dearth of sex 
offender sp e cia lists . Even specialized sax offender therapists have not 
developed and tested a treatment model developed sp e c ific a lly  for minority 
cultures. Assessment and treatment might therefore be biased.

Section 4 . AS 33 .16 .090(b), would allow parole for persons who have not 
previously been convicted of a felony; th is includes persons convicted of 
sexual assault in the r ir s t  degree or sexual abuse of a minor in the f ir s t  
degree. When the Legislature c lassified  f ir s t  degree sexual assaults as 
unclassified felonies, they recognized the seriousness o f  these crimes. 
Except for homicide, rape is  the most serious violation  of a person's body 
because i t  deprives the victims o f both physical and emotional privacy and 
autonomy. When rape occurs, the victim 's ego or sense o f s e l f  as well as

BILL NO: HB 545 DATE: March 23, 1990



HB 545 Position Paper, continued Page 2

her body is  penetrated and used without consent. She has lo st a basic 
human need and right: control o f physical and emotional se’ f .

Although in many cases of child sexual assault physical force is  not an 
issue, the damage to the victim is  as serious and can be longer lasting  
because emotional damage is  not as easily  repaired as broken bones or bruis­
es. Victims of child molestation are affected more severely by the crime 
than are victims of most crimes. Studies have revealed that a majority of  
prostitutes were molested as children. Female molestation victims often  
become abusers of alcohol or drugs and a large proportion of female pa­
tie n ts  in mental hospitals were molested as children. One researcher has 
estimated that "upwards o f 80% o f kids at juvenile h a ll had been sexually 
molested, regardless o f the reasons that placed them th ere". Also of great 
concern is  the probability that an overwhelming majority (75% according to  
one study) o f child molesters and most rapists reported they were molested 
during childhood. The consequences o f child sexual assault plus the ongo­
ing trauma suffered by victims confirm the seriousness o f the crime.

Besides the seriousness o f these crimes, and the need to  protect victims 
from further harm, other important aspects o f th is  issue need to be scruti­
nized. Some people believe that f ir s t  time offenses should not be subject 
to  presumptive sentences because f ir s t  time offenders are more amenable to  
treatment. A study conducted at Atascadero State Hospital in California  
revealed that almost 85% o f the hospitalized child molesters admitted to  
prior separate undetected molestations. TWo thirds o f these molesters were 
o f f ic ia l ly  considered to  be a f ir s t  time offenders. I t  is  highly unlikely 
that someone convicted for the f ir s t  time is  rea lly  a f i r s t  time offender.

Although a great deal o f discussion has centered around the con flict of 
long prison terms versus the need for treatment of offenders to assure 
rehabilitation, there is  l i t t l e  empirical evidence that treatment is  e ffec ­
t iv e . Reputable sex offender therapists admit that there is  no guarantee 
for cures and, in fact, they recommend long term monitoring of known sex 
offenders to prevent reoffending. Also, most treatment specia lists  recog­
nize that imprisonment is  necessary so offenders recognize the severity of 
the crime and society 's sanction against i t .

Discussion o f  th is complicated issue must weigh a l l  factors before actions 
are taken. There is  a need to appreciate the chronicity and dangerousness 
o f  th is  population and the damage that is  done by th eir offenses and to  
have some knowledge of victims and victimology. The most important factor  
i s  our responsibility to  protect the community and prevent future victim s.

There is  a great deal that is  unknown about sex offenders and less that is  
understood. As the primary state agency representing victims of domestic 
violence and sexual assault, the Council thinks i t  is  imperative that ac­
tions taken consider the protection o f victims and that the State do a l l  i t  
reasonably can to prevent further victim ization. The crimes addressed in 
th is  legislation  are among the most serious violent crimes. We believe  
that the issues of sentencing and treatment should be reviewed in a careful 
and comprehensive manner looking at appropriate sentences for a ll  offenses, 
not ju st the most serious.

Barbara Miklos i y  ‘‘I C  
Executive Director 0
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* Position Paper *
H B  558

House B i l l  558 i s  intended t o  g iv e  c i t i z e n s  the r ig h t  to  
b rin g  p o l l u t e r s  to j u s t i c e  when the s t a t e  la ck s  e i t h e r  the  
resources  or the w i l l  t o  do s o .  This measure i s  pa tterned  
a f t e r  f e d e r a l  law, which has been in e f f e c t  since the e a r ly  
7 0 ' s and has proven both j u d i c i a l l y  ac c ep ta b le  and p r a c t i c a l .

The philosophy behind c i t i z e n  s u i t s  i s  s im p le .  Governments 
are not a b le  t o  prosecute  a l l  v i o l a t i o n s  o f  law, nor seek  
i n ju n c t i v e  r e l i e f .  People f a c i n g  environmental p o l l u t i o n  and 
i t s  d a i l y  th r e a t  to human h e a lt h  and w e l l - b e i n g  n o n eth e less  
deserve  the p r o t e c t io n  o f  the law. House B i l l  558 would 
complement the Department's  enforcement procedures and a f f o r d  
c i t i z e n s  the p r o t e c t io n  th ey  c u r r e n t ly  do not have. In an 
era o f  l im it e d  o r ^ d e c l in in g  s t a t e  revenues,  the a b i l i t y  o f  
c i t i z e n s  t o  have d ir e c t  a c c e s s  t o  the c ou rts  i s  e s p e c i a l l y  
a p p r o p r i a t e .
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C H A P T E R  35A. E N V I R O N M E N T A L  RIGHTS

Section
2 A :J 5 A - I.  Short title.
2 A 3 3 A - 2  Legislative findings and determinations 
2 A  ;35A-3. Definitions.
2A :35A -4  Actions to enforce laws on pollution, impairment or destruction o f environ­

ment, or to protect environment, dism issal o f frivolous actions 
2 A -3 J A -J  Rebuttal to prima facie evidence or affirmative defense, rules o f evidence 
2 A  J5 A -6  Tem porary or permanent equitable relief
2 A .3 5 A -7  Determination and adjudicalion o f impact of conduct on environment
2 A :35A -8  Remittitur for administrative or other proceedings; retention o f jurisdiction,

temporary equitable relief 
2 A J 5 A - 9  Security as condition for grant of injunction
2A  3 5 A -IO  Aw ard o f attorney's and expert witness fees; application of doctrines of

collateral estoppel and res judicata, consent o f originating court for 
dismissal.

2 A ;35A —11 Notice o f  intention to commence action; persons to whom sent, waiver,
exemptions 

2 A  3 5 A - I2 .  Act as additional remedy
2A.-35A-13. Construction of act, rules, regulations and orders
2 A :3 5 A -I4 .  Severability.

E n v iro n m e n ta l pro te ctio n  Perspective 1978  

L ew is G o ld s h o re  (F a ll 1 9 7 8 )  N o  8 6  N J  Stale 

Dar J 44

l a w  Review C om m entaries 

A th u m b n ail sketch  o f th e  E n vironm ental 

R ights Act Lewis G o ld sh o re  (W in te r 1 9 7 5 )  N o 

7 0  N )  Slate D ar J 18 

A nalysis o f  en v iro n m en tal legislation from  1 9 7 0  

to  1975  in N ew  Jersey Lewis G o ld sh o re  (S u m ­

m er 1 9 7 6 ) I Seton H all L e g isJ I

2 A:35A—1. S h o rt  ti tle

This act shall be known and may be cited as the "Environm ental Rights Act,” 

L. 1974, c. 169, § I, eff, Dec. 9, 1974.

T id e  of Act:

A n A ct co n c ern in g  th e  co m m encem ent o f  a c ­

tio n s for th e  p ro tectio n  o f  the e n v iro n m en t and 

th e  public in terest th e re in  L 1 9 7 4 , c. 1 69

A dm inistrative Code R eferences 

E nvironm ental h ea lth  s tan d a rd s  o f  a d m in is tra ­

tive procedure, see N J  A C  7 t H - J  I ct scq

Law Ravlew C om m entaries 

19 85  en vironm ental p ro te ctio n  case law ' nnd 

in  a senes) Lewis G o td sh o rc  an d  M arsh  v-ilf, 

11 7  N 3 L 3  5 7 5  ( 1 9 8 6 )

1985 environm ental pro te ctio n  legislation (fu s t 

in  a s e r in )  Lewis G o ld sh o re  a n d  M arsh a W olf. 

117  N J 1. 3 3 3 5  ( 1 9 8 6 )

N otes of D ecisions

I. Ju ris d ic tio n  

Issue o f w h e th e r U nited S lates A rm y C orps of 

E ngineers h a d  subject m a tte r ju risd ictio n  over 

validity o f w a te r diversion project w as not ripe for 

a d ju d ic a tio n , in  light o f  fa d  th a t engineers were 

being selected  to  engage in feasibility study to  help 

establish specifics o f  co n stru c tio n  fo r the project, 

it w ould be o n ly  after such in fo rm atio n  was gath­

ered  th a t subm ission co u ld  be m a d e  to  Army 

C o rp s  so th a t it m ight d eterm in e w hether u 

sh o u ld  assert jurisdiction  A p p lic atio n  of North 

Jersey D i s i  W a ter Supply C om m ission 175 N J  

S uper 16 7 , 4 1 7  A Id  HNS (A  »  |98<> |

2A:35A-2. Legislative findings an d  determ inations

The leg isla tu re  finds and determ ines that the integrity of the S late’s environment 
is continually threatened by pollution, impairment anil rli'ntriirtiuii. that every person 
has a substantial interest h i  minimizing this condition, and that it is therefore in th e  

pulilie mlerPMt In ennlilo romlv uroi'Hw tn the rnurls for Hie remedy of such almsi-s

N otes of D eclsiona

I .  C o n stru c tio n  and application

Policy o f protecting  s la te 's  en siru u m en i from  

p o llu tio n , im pairm ent and d e stru c tio n  Is projverly 

cfT ctiuaied th ro u g h  Ihe aim ing pow er an d  m ay 

influence local annm g decisions t.u sa rd i « C ur- 

US P ’ m l P roperly O w ners A ss'n . 8 6  N J 2 1 7 . 4 1 0  

A 7 .  8 8 1  ( 1 9 8 1 )

Section 2A  3 5 A - 4  g ran tin g  s ta n d in g  lo  a n y  p e r­

son to  m aintain  a c tio n  lo  e n fo rce  o r  re s tra in  Ihe 

violalion o f  any s ia lu lc , reg u latio n  o r  o rd in a n c e  

designed lo  prevent o r  m inim lae im p a irm e n t o r  

d estruction  of ih e e n v iro n m e n t is lim ited  to  d e ­

s tru ctio n  o f the n a tu ra l e n v iro n m en t a t  o p p o se d  to  

d estru c tio n  o f h isto ric a l buildings. H o b o k en  E n ­

vironm ent C o m m ittee , Inc v. G e rm a n  S eam an 's  

M ission o f  New Y o rk , 161 N  J S uper. 2 5 6 ,  391 

A 2d  5 7 7  (C h  1 9 7 8 )

2A :3 5A -3.  D e finitions

For the purposes o f this act, the following words and phrases shall have the 

following meanings:
a. "P erson" includes corjiorations, companies, associations, aocieliea, firm s, p a rt­

nerships and joint stock companies, individuals, the Slate, any political subdivision of 
the S tate and any agency or instrum entality of the S tate c - of Bny political 

subdivision of the S tate.
b. "Pollution, im pairment or destruction of the environment" means any actual 

pollution, impairment or destruction to any of the natural resources of the S tate  or 
parts thereof. It shall include, hut not be limited to, air pollution, w ater pollution, 
improper sew age disposal, pesticide pollution, excessive noise, improper disposal of 
refuse, impairment and eutrophication o f rivers, stream s, flood plains, lakes, ponds 
or other w ater resources, destruction of seashores, dunes, wetlands, open spaces, 

n atural areas, parks o r historic areas.

L. 1974, c. 169, § 3, eff. Dec. 9. 1974,

I-aw Review C o m m en ta rlta  

E n v iro n m en tal protection: Perspective 1 9 7 8  

L ew is G o ld sh o re  (F a ll 1 9 7 8 )  N o 8 5  N .J. S ta le  

B ar J 4 4

I Ibrary R eferences 

W ords an d  P h ra se s  (P e rm  Ed )

2 A :3 5 A -I .  A ctions to  e n fo rc e  laws o n  p o llu tio n ,  i m p a ir m e n t  o r  d e s t r u c t i o n  o f  
e n v ir o n m e n t ,  o r  to  p r o t e c t  e n v iro n m e n t;  dism is sa l  o f  f r iv o lo u s  

a ct io n s

a. Any person may maintain an action ill a court of competent jurisdiction against 
any other person to enforce, o r to restrain  the violation of, any sta tu te , regulation or 
ordinance which is designed to prevent or minimize pollution, im pairment o r destruc­

tion of the environment.
h. Except in those instances w here the conduct complained of constitutes a 

violation of a sta tu te , regulation or ordinance which establishes a more specific 
standard for the control ol pollution, impairment or destruction of the environment, 
any person may maintain an action in any court of com petent jurisdiction for 
declaratory and equitable relief ag ain st any other person for the piolection of the 
environment, or the interest of the public therein, from pollution, im pairm ent or 
destruction.

c. T ie  court may, on the motion of arty party, or on its own motion, dismiss any 
action brought pursuant lo this act which on its face appears lo be patently 
frivolous, harassing o r wholly lacking in merit.

L 1974, c. 169, § 4, eff. Dec. 9 , 1974.
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Trustees for ALASKA
A  Non-Prod!, Public lnle/«j|, Environm sntol Law Firm

Jan. 25 ,  1990  \

Kate Tesar  
S t a f f  A s s i s t a n t

f o r  Rep. Ulmer 
P.O.  Box V 
Juneau, Ak. 99811
(Mail  S top ;  3100)

r e : C i t i z e n  Suit  L e g i s l a t i o n  

Dear Ms. Teear :

Per your re q u e s t ,  we have made a survey  o f  other  s t a t e s  to 
a s s e s s  the prevalence  o f  p r o v i s i o n s  f o r  c i t i z e n  enforcement of  
s t a t e  environmental l a w s . 5 The s t a t e s  surveyed a r e ;  A r izo n a ,  
C a l i f o r n i a ,  Colorado,  Idaho, I l l i n o i s ,  F l o r i d a ,  M a s s a c h u s e ts , 
M innesota ,  Montana, New York, Oregon, Washington,  and Wyoming.

Two o f  these t h i r t e e n  s t a t e s - - I l l i n o i s  and Wyoming— have
broad based p r o v is io n s  a l lo w in g  c i t i z e n s  to e n fo r c e  s t a t e
environm ental  laws.  £&£ 1 1 1 .  Rev. S t a t . .  1 / 2  SS 1 0 4 5 ( b ) ;  and Wy. 
Rev. S t a t .  3 5 - 1 1 - 9 0 1 .  Idaho a l lo w s  c i t i z e n s  to en fo rc e  that  
s t a t e ' s  hazardous waste la w s .  I . e .  3 9 - 4 4 1 6  F i n a l l y ,  C a l i f o r n i a  
a l lo w s  c i t i z e n s  to en fo rc e  th a t  s t a t e ' s  c o a s t a l  p r o t e c t i o n  
s t a t u t e .  C a l . Health Code 30803 and 3 0 8 0 4 .

P ro f .  Smith i s  c u r r e n t ly  c o m p il in g  a review o f  l i t e r a t u r e  
reg a rdin g  the pros and cons o f  c i t i z e n  enforcement s u i t s .  We 
w i l l  send you the r e s u l t s  o f  P ro f .  S m i t h ' s  work as soon as i t  i s  
c o m p le te d .

P lease  c a l l  mo i f  you have any q u e s t i o n s

S i n c e r e l y ,

jVhl£
Mike Wenig 
S t a f f  A tto rn e y

c c .  Karen Wood, ACE

• The survey was conducted fo r  T r u s t e e s  by W i l la m e t t e  C o l leg e  
o f  Law P r o f .  Susan L. Smith.

725 Christensen Drive, Suite 4 Anchorage, A laska 09501 (907) 276*4244
19 0 S  Wm t v «4  t * * *



KFP
i r o r *  F o r e s t  JK o n c o r *  Forest Products Com pany

March 2 1 ,  1990 ,n . n  ̂ frt5r,..
'  j ’ -fM  H e l l  ill a i i l lO e w .

f A l . l ' . k l  9'J!.0 3 

(5 0 7 )  5(j;? JL ib  F A /1907*. M  0 5 l‘u

R e p r e s e n t a t i v e  Peter G o l l  
P.O. Box V 
Juneau, AK 99811

RE: HB 5 5 8 ,

Dear R e p r e s e n t a t iv e  G o l l :

I am w r i t i n g  regarding HB 558 a s  in tr o d u c e d  by r e p r e s e n t a t i v e s  
Koponen and Ulmer on February 1 2 ,  and r e f e r r e d  to  the r e s o u r c e s  
and j u d i c i a r y  com m ittees .  The proposed l e g i s l a t i o n  a l lo w s  f o r  
c i t i z e n  s u i t s  to  e n fo r c e  perm it  s p e c i f i c a t i o n s ,  S t a t e  management 
p l a n s ,  and environmental law s.

Koncor F o r e s t  Products has e s t a b l i s h e d  an e x c e l l e n t  en vironm ental  
r e c o r d .  L a s t  year we r e c e i v e d  r e c o g n i t i o n  o f  such from the  
U n ite d  Fishermen o f  A la s k a .  In s p i t e  o f  our company's  
r e s p o n s i b l e  environmental p o l i c y ,  we are  d e e p ly  concerned  
r e g a r d in g  t h i s  proposed l e g i s l a t i o n .

For our company to  s t a r t  up a t im ber  h a r v e s t  o p era t io n  in  th e  
S t a t e  o f  A la s k a ,  we must r e c e i v e  numerous perm its  from t h e  S t a t e  
i n c l u d i n g  perm its  f o r  t i d e l a n d s  u se ,  sewage d i s p o s a l ,  s o l i d  waste  
d i s p o s a l ,  and stream c r o s s i n g s .  In a d d i t i o n  we must c o n t i n u a l l y  
n o t i f y  th e  S t a t e  o f  our o p e r a t i o n a l  p l a n s  a t  l e a s t  30 days in  
advanced.  P r o f e s s i o n a l  f o r e s t e r s ,  e n viron m en tal  e n g i n e e r s ,  and 
f i s h a r i e s  b i o l o g i s t s  who are  f a m i l i a r  w i t h  our ongoing o p e r a t i o n s  
a d m i n i s t e r  and enforce  th e  p r o v i s i o n s  o f  t h e s e  permits  and 
n o t i f i c a t i o n s .

T h is  prop osed  l e g i s l a t i o n  would a l lo w  any concerned c i t i z e n  to  
d e l a y  our o p e r a t i o n s ,  w ith  no r e a l  c o s t  t o  them. The b i l l  would 
encourage f r i v o l o u s  s u i t s  t o  be used as  a d e l a y i n g  t a c t i c  by 
t h o s e  who p e r c e iv e  our o p e r a t i o n s  a s  o b j e c t i o n a b l e ,  r e g a r d l e s s  o f  
our en vironm ental  s ta n d a r d s .  The p l a i n t i f f  in  such s u i t s  would 
have n o t h in g  t o  lo o se  by a tte m p tin g  t o  second guess  the a g e n c i e s  
whom are  i n t r u s t e d  to  a d m i n i s t e r  and e n f o r c e  environmental  
s t a t u t e s  and r e g u l a t i o n s .  P l a i n t i f f s  w ith  few a s s e t s  c o u ld  
s i g n i f i c a n t l y  reduce our cash f lo w ,  g i v i n g  us no r e a l i s t i c  means 
o f  r e c o v e r i n g  the c o s t s  o f  i n j u n c t i o n s  o r  su spen sio n s  o f  
o p e r a t i o n s .  In the p a s t  th e s e  a c t i o n s  have bankrupted l e g i t i m a t e  
companies t h a t  were e v e n t u a l l y  proven t o  be doing t h e i r  
o p e r a t i o n s  in  an e n v iro n m en ta l ly  sound manner.



R e p r e s e n t a t iv e  G o l l
March 21 ,  1990,  RE: HB 558 Page 2

I f  th e re  i s  a problem with the  a d m i n i s t r a t i o n ' s  a b i l i t y  t o  
e n fo r c e  environmental laws and r e g u l a t i o n s ,  then such problems  
should  be remedied through adequate fu n d in g  f o r  th ese  a g e n c i e s ,  
and proper  a d m i n i s t r a t i v e  o v e r s i g h t .  To e n l i s t  the p u b l i c  as  a 
s o r t  o f  v i g i l a n t e  reso u rce  p r o t e c t i o n  a d v o c a te  with the power 
in c o r p o r a te d  by t h i s  b i l l ,  would be a s e t  back f o r  p r o f e s s i o n a l  
re s o u r c e  management and environmental p r o t e c t i o n .

I f  pa ssa g e  o f  t h i s  type o f  l e g i s l a t i o n  i s  i n e v i t a b l e ,  th en  t h e r e  
must be p r o t e c t i o n  f o r  d efen dan ts  o f  f r i v o l o u s  c a s e s  which are  
used s im p ly  to  d e la y  o p e r a t i o n s .  One p o s s i b l e  avenue would be a 
bonding requirement fo r  p l a i n t i f f s ,  which p r o v id e  d e fe n d a n ts ,  
p u b l i c  or  p r i v a t e ,  a means by which th e y  c o u ld  recover  both  the  
c o s t s  o f  pro v id in g  a d e f e n s e ,  and the c o s t s  incurred by suspended  
o p e r a t i o n s .

The l e g i s l a t u r e  must a l s o  c o n s id e r  the  hidden c o s t s  in terms o f  
S t a t e  man hours committed to  p r e p a r a t io n  and d e fe n s e  in such  
c a s e s .  The money would be f a r  w ise r  committed t o  the e x i s t i n g  
r e g u la t o r y  programs.

T h e r e fo r e  I urge you not t o  support  t h i s  proposed l e g i s l a t i o n .

S i n c e r e l y :

John L. Sturgeon,  P r e s id e n t  
Koncor Fo rest  Products



Trustees for ALASKA
A Non-Profit, Public Interest. Environmental Law  Firm

Jan. 2 5 ,  1990

Kate Tesar  \
S t a f f  A s s i s t a n t

f o r  Rep. Ulmer 
P.O.  Box V 
Juneau,  Ak. 99811  
(M ail  Stop ;  2100)

r e :  C i t i z e n  Suit L e g i s l a t i o n  

Dear Ms, Teaar:

Per your request ,  we have made a survey  o f  other  9 t a t e s  to  
a s s e s s  the prevalence o f  p r o v i s i o n s  f o r  c i t i z e n  enforcement o f  
s t a t e  environmental laws.*  The s t a t e s  surveyed a r e ;  A r iz o n a ,  
C a l i f o r n i a ,  Colorado, Idaho,  I l l i n o i s ,  F l o r i d a ,  M a s s a c h u s e ts , 
M innesota ,  Montana, New York,  Oregon, Washington,  and Wyoming.

Two o f  these t h i r t e e n  s t a t e s - - I l l i n o i s  and Wyoming— have
broad based p rov is ion s  a l lo w i n g  c i t i z e n s  to  en fo rce  s t a t e
environmental laws.  &&S. 11 1 .  Rev. S t a t . .  1 / 2  SS 1 0 4 5 ( b ) ;  and Wy. 
Rev. S t a t .  3 5 - 1 1 - 9 0 1 .  Idaho a l lo w s  c i t i z e n s  to enforce  th a t  
s t a t e ' s  hazardous waste la w s .  I . e .  3 9 -4 4 1 6  F i n a l l y ,  C a l i f o r n i a  
a l lo w s  c i t i z e n s  to enforce  th at  s t a t e ' s  c o a s t a l  p r o t e c t i o n  
s t a t u t e .  C a l . Health Code 30803 and 3 0 8 0 4 .

P ro f .  Smith is  c u r r e n t ly  c o m p i l in g  a review  o f  l i t e r a t u r e  
re g a rd in g  the pros and cons o f  c i t i z e n  enforcement s u i t s .  We 
w i l l  send you the r e s u l t s  of  P r o f .  S m it h 's  work as soon as i t  i s  
co m p le te d .

P lease  c a l l  mo i f  you have any q u e s t i o n s .

S i n c e r e l y ,

Mike Wenig 
; S t a f f  A t to r n e y

cc. Karen Wood, ACE

* The survey was conducted f o r  T r u s t e e s  by W i l la m e tte  C o l l e g e  
o f  Law P r o f .  Susan L. Smith.

725 Christensen Drive, Suite 4 Anchorage, Alaska 99501 (907) 276*4244



CIVIL AND CRIMINAL JUSTICE CIVIL AND CRIMINAL JUSTICE 2A:35A-4
Note 1

CHAPTER 3SA. ENVIRONMENTAL RIGHTS

Section
2A :33A -1 . Short title.
2 A :3 SA -2  Legislative findings and determinations.
2 A 3 5 A - 3  Definitions.
2 A :3 5 A —4 Actions to enforce laws on pollution, impairment o r  destruction of environ­

ment, or to protect environment, dismissal o f frivolous actions
2 A :3 3 A -3  Rebuttal to prima facie evidence or affirmative defense; rules of evidence
2 A -3 5 A -6  Temporary or permanent equitable relief
2A-.3JA-7 Determination and adjudication o f impact of conduct on environment
2 A :3 3 A -8  Remittitur for administrative or other proceedings; retention o f jurisdiction;

temporary equitable relief.
2 A -3 JA -9  Security as condition for grant of injunction
2A 3 J A - IO  Aw ard of attorney's and expert witness fees, application of doctrines of

collateral estoppel and res judicata, consent o f  originating court for 
dismissal.

2 A : 3 5 A - I I  Notice of intention to commence action, persons to whom sent, waiver,
exemptions

2A  3 S A - I2 .  Act as additional remedy.
2 A 3 5 A - I3 .  Construction of act, rules, regulations and orders
2 A :3 J A - I4  Severability.

E n v iro n m en tal p ro te ctio n  P eispcctive 19 78  

Lewis G o ld sh o re  (F a ll  1 9 7 8 ) N o  8 6  N  1 Slate 

lia r  J 44

Law Review C om m entaries 

A th u m b n ail s le t c h  o f  th e  E nvironm ental 

R ijh is  A r t  Lewis G o ld sh o re  tW m ler 1 9 7 5 ) N o 

7 0  N J  S la te  B ar 3 18 

A nalysis o f  e n v iro n m en tal legnlaiion  from  1 9 7 0  

to  1 9 7 5  in New Jersey Lew is G oldshiue (S u m ­

m er 1 9 7 8 )  I Seion H all Legis J I

2A:3SA—I. S hort title

This act shall be known and may be cited as the "Environm ental R ights A c t" 

L. 1974. c. 169, § 1, eff. Dec. 9. 1974.

T id e o f A rt:

A n A r t  co ncerning th e com m encem ent o f a c ­

tions for th e  p ro te ctio n  o f Ihe environm ent and 

the public interest th erein  L 1 9 7 4 , c IA9

A dm inistrative Code R eferences 

E nvironm ental h e a lth  s ta n d a rd s  o f ad m in istra­

tive procedure, see N  J A C 7 .I H - 2  I cl seq

Law Review C om m entaries 

19 85  en vironm ental p ro te c tio n  case law 1 ». <md 

in a series) Lewis G o ld sh o re  an d  M arsh ilf. 

l i t  N 1 L 1 3 75  ( 1 9 8 6 )

19 85  environm ental p ro te ctio n  legislation (first 

in a series) Lewis G o ld sh o re  an d  M arsha W olf. 

I I 7 N J L J  3 3 5  ( 1 9 8 6 )

N otes o f  D ecisions

I . Ju risd ictio n  

Issue o f  w h eth e r U n ite d  S lates A rm y  C o rp s of 

E ng neers h ad  subject m a tle r ju risd ic tio n  over 

validity o f w a lrr  d iv e rsio n  project w as not njve for 

ad ju d icatio n , in light o f  fart th a t engineers were 

being selected to  en g a g e in  feasibility s tu d y  lo  help 

establish specifics o f  c o n stru c tio n  for th e  project, 

il w ould be only a fte r such m fo rm alin n  w as gath­

ered  lh a l sub m issio n  could be m a d e to  Army 

C orps so lh a l it m ight d eterm in e w h e th e r il 

sh o u ld  assert ju risd ic tio n  A p p licatio n  o f  N orth 

Jersey D isl W ater S upply C om m ission. 17 5  N J  

S u re r  16 7 . 4 1 7  A 3 d  10 95  (A  13 1 9 8 0 )

2 A:35A—2. Legislative f indings a n d  d e te r m i n a t i o n s

The Legislature finds and determines th a t the integrity of the State's environment 
is continually threatened hy |mllutiun. im pairment and destruction, th at every person 

has a  substantial intercist in minimizing thin condition, and th at it is therefore iri Ihe 
piiblu- i i i t e r m t  I n  eimlilo reuilv nrepH H  i n  the r u i i r l u  fur the remedy of M i d i  a l m s  -s

N o tts  of D ecision!

I . C o nstruction  and application  

Policy o f pro lc clin g  slate 's  en v iro n m en t from  

pollution, im pairm ent an d  d e stru c tio n  is properly 

effectuated th ro u g h  th e  .o n in g  p o w er an d  m ay 

influence local in n in g  decisions Luvurdi v C u r ­

tis  Point P ro p erly  O w n ers A ss'n , 8 6  N  J 2 1 7 .  4 1 0  

A 2d  881 ( 1 9 8 1 )

S ectio n  2A  3 5 A - 4  g ra n tin g  standing to  any p er­

son lo  m ain tain  ac tio n  lo  enforce or restrain  th e  

v io latio n  o f  any s ta tu te , reg u latio n  o r  o rd in a n c e  

desig n e d  lo  prevent o r  m in im n e  im p airm en t o r  

d e s tru c tio n  of Ihe en v iro n m e n t is lim iled  lo  d e ­

s tru c tio n  o f  Ihe n a tu ra l e n v iro n m en t a i opposed to  

d e s tru c tio n  uf h isto rical buildings llo b o h e n  E n ­

v iro n m e n t C o m m ittee, In c  v, G e rm a n  S ta m a n 'j  

M ission  o f N ew Y o r l .  161  N J Super 2 5 6 .  3 91  

A 2 d  5 7 7  (C h  1 9 7 8 )

2A:35A-3. Definitions
For the purposes of this act, the following words and phrases shall have the 

following meanings:
a. "Person” includes corporations, companies, associations, societies, firm s, p a rt­

nerships and joint stock companies, individuals, the Stale, any political subdivision o f 
the State and any agency or instrum entality of the S tate o r of any political 

subdivision of the S tate.
b. "Pollution, im pairment or destruction of the environm ent" means any actual 

pollution, im pairment or destruction to any of th e natural resources of the S tate or 
parts thereof. It shall include, hut not be limited to, air pollution, water pollution, 
improper sew age disposal, pesticide pollution, excessive noise, improper disposal of 
refuse, im pairment and eutrophication of rivers, stream s, flood plains, lakes, ponds 
or other w ater resources, destruction of seashores, dunes, wetlands, open spaces, 

natural areas, parks or historic areas.

L.1974, c. 169, § 3. eff, Dec. 9. 1974

I aw  Review C o m m e o la rle i 

Environm ent*! p ro te ctio n  P erspective 19 78  

Lewis G oldvhore ( F i l l  1 9 7 8 )  N o. 8 5  N l  Stale 

B ar I 44

I Ib rary  R e le re n c e i 

W o rd i end P h rases  (P e rm  Ed )

2A :35A -I. Actions to enforce lows on p o llu tio n , im pairm ent o r d estruction  o f  
en vironm ent, o r  to protect environm ent; dism issal o f  frivolous 

actions

a. Any person may maintain an action in a court of com petent jurisdiction a g ain st 
any other person to enforce, or to restrain  the violation of, any sta tu te , regulation or 
ordinance which is designed to prevent or minimize pollution, im pairm ent or destruc­
tion of the environment.

b Except in those instances w here the conduct complained of constitutes a 
violation of a s ta tu te , regulation or ordinance which establishes a more specific 
standard for the control of pollution, im pairment or destruction of the environment, 
any person may maintain an action in any court of com petent jurisdiction for 
declaratory and equitable relief against any other person for the protection of the 
environment, or th e  interest of the public therein, from  pollution, im pairment o r 

destruction.
c. ‘Tie court may. on the motion o f any p arty , or on its own motion, dismiss any 

action brought pursuant to tins act which on its face appears to be patently 
frivolous, harassing or wholly lacking in m erit.

L 1974, c 1G9, § 4, eff. Dec. 9, 1974.

I  Ibrary H c fc rrn rrt  

H ealth in d  E n v iro n m en t « = 2 5  5 

Injunction * = 11 4 (1 )
C  J S H ealth  an d  E n v iro n m en t 61 In 6 6 .  6 9 . 

71 lo  73 . 7 8  to  8 0 ,  8 2  to  8 6 . 8 8  to  9 0 ,  9 4 .  10 4 . 

1 1 0 . 1 15  to  1 2 6 . 1 2 8 ,  1 2 9 . 1 ) 2  I D .  1 ) 5 .  1 ) 7  

to  140. 14 2 . 1 44  in  151  

C J S  In ju n c tio n s { 1 7 )  e l veq

S..!* \ uf |lti l i ln n i

C o n stru c tio n  a n d  ap p licatio n  I 

D am ages 3

E n fo rce m en t o f la w i a n d  re g u lttio n i 3  5  

Injunctions 2
N c .ic w  4 

S ta n d in g  1 5

I C o n stru c tio n  and •p p llrallo n
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Original sponsor(s): REP. KOPONEN, Ulmer

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 558 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act authorizing suits to enforce environmental

laws."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.870(b) is amended to read:

(b) Except as provided [SPECIFIED] in AS 46.03.822 - 46.03.828

and except in an action under (d) of this section, a determination or

order of the department does not create a presumption of law or find­

ing of fact inuring to or for the benefit of persons other than the 

state.

* Sec. 2. AS 46.03.87C is amended by adding new subsections to read:

(d) Except as provided in (e) of this section, a person may file 

a civil action against a person who is alleged to be in violation of a 

law, regulation, permit, plan, or order established under this chap­

ter, AS 46.04, or AS 46.09. A person may not file a civil action 

under this subsection against the state, an agency of the state, a 

public corporation of the state, or the University of Alaska.

(e) A person may not file a civil action under (d) of this 

section

(1) until 60 days after the plaintiff has given notice of

the violation to the commissioner und to the person alleged to be in

violation of a law, regulation, permit, plan, or orders or

(2) if the commissioner has commenced and in diligently 

prosecuting a ci.'il action or administrative penalty proceeding to 

require compliance with the law, regulation, permit, plan, or order.

-1- CSHB 558(Jud)
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(f) Notwithstanding (e)(1) of this section, a person may file a 

civil action under (d) of this section immediately after giving notice 

under (e)(1) of this section, in an action involving

(1) a hazardous waste as defined under AS 46.03.900;

(2) a hazardous substance as defined under AS 46.03.826 or 

AS 46.09.900; or

(3) a hazardous air pollutant as defined under 42 U.S.C.

7412.

* Sec. 3. AS 4b.03.890 is repealed and reenacted to read:

Sec. 46.03.890. ENFORCEMENT AUTHORITY. A police officer of the

state and a state employee authorized by the commissioner are author­

ized to enforce this chapter. This section does not limit the right 

of a person under AS 46.03.870(d) - (f).

* Sec. 4. AS 46.03.870(a) is repealed.

CSHB S 5 8 ( J u d ) - 2 -





*1 HOUSE COMMITTEE REPORT

FINANCE

(7)
D ate R e f e r r e d :  March 2 9 , 1990 FURTHER REFERRALS:

Date o f  Committee A c t i o n :

The JUDICIARY Committee c o n s i d e r e d :  HB 565

HOUSE BILL NO. 565 OIL & OTHER ENVIRONMENTAL LAWS/PENALTIES

"An A c t r e l a t i n g  t o  s t r e n g t h e n i n g  t h e  c i v i l  p e n a l t y  and damage 
p r o v i s i o n s  co n c ern in g  th e  d i s c h a r g e  o f  o i l  and o t h e r  en viron m en tal 
v i o l a t i o n s ;  amending Rule 8 2 ,  A la sk a  R ules  o f  C i v i l  P ro cedu re ;  and 
p r o v id in g  f o r  an e f f e c t i v e  d a t e . "

RECOMMENDATIONS:
be r e p la c e d  w ith C S  t e s t s '  (C l u b [ ] th e  same t i t l e

[ ] a new t i t l e
have a t t a c h e d  amendment(s)  

do p a s s  
do n o t  pa ss  
no recom m endation  
in d iv id u a l recom m endations 
a d d i t i o n a l  r e f e r r a l  t o  t h e Committee

ADOPTS:

ATTACHES NEW FISCAL NOTE(s) :
(Dept)

[ ) f i s c a l  im pact________________

_ l e t t e r  o f  in t e n t

APPROVES PREVIOUS:

[ ] z e r o  f i s c a l  n o te  

[ ] ze r o  w ith  a n a ly s is _

SIGNING DO PASS:

(Date /Dept)

[ ] f i s c a l  n o t e ( s )  ________________________________

[ ) 0  zero  f i s c a l  n o t e ( s ) prC s/ a ijn o  *

[ ] zero  f n / a n a l y s i s

SIGNING:

Q ^ W

Lius(\'oer<\ 

%

•

\.
f i c L m '
/



Oil Reform
Alliance

AMENDMENT # 1 :  INCREASE CIVIL PENA '-TIES FOR NONCRUDE OIL

Page 2, l i n e  25, r e p la c e  " 1 2 . 5 0 "  w ith  " $ 5 0 . 0 0 " .

Page 2, l i n e  28, r e p la c e  " 8 . 0 0 "  w ith  " $ 2 5 . 0 0 " .

Page 3 , l i n e  1, r e p la c e  " $ 6 . 0 0 "  with  " $ 1 0 . 0 0 " .

700 H Street. *4 Anchorage. Alaska 99501 • (907) 274-.5021
t O O l  R e o e l c d  1*3p e r



Oil Reform
Alliance

AMENDMENT # 2 : INCREASE CIVIL PENALTIES FOR CRUDE OIL AND
PRO-RATE PENALTIES ON SENSITIVITY OF RECEIVING ENVIRONMENT

Page 6 , l i n e s  1 - 6 ,  d e l e t e .

R eplace  w ith :
(A) $50 per g a l l o n  o f  o i l  t h a t  e n t e r s  an anadromous

stream or other  freshwater  environment w ith  s i g n i f i c a n t  
a q u a t i c  r e s o u r c e s ;

(B) $25 per g a l l o n  o f  o i l  t h a t  e n t e r s  an e s t u a r i n e ,
i n t e r t i d a l ,  or c o n f in e d  s a l t w a t e r  environment;

(C) $10 per g a l l o n  o f  o i l  t h a t  e n t e r s  an unconfined
s a l t w a t e r  environment,  p u b l i c  la n d ,  or a freshw ater  
environment without s i g n i f i c a n t  a q u a t ic  r e s o u r c e s . "

rr C ,
O'

/L

T'f

700 H Street, #4 Anchorage. Alaska 99501 • (907) 274-3621

Kreveled Paper



ORA page 3

COMPARISON OF 

CIVIL PENALTY STRUCTURE BASE 

FOR NONCRUDE OIL **

1977 Current HB565 1990
R e c ' i n g  Hammond Lav/ SLA 78 Amended ORA
Environ.  Proposed SLA 78______ w ith  CPI Cov/oer____ Proposed

FRESH $50 $10 $20 $ 1 2 .5 0  $50

MARINE 25 2 .5 0  5 8 25
c o n f in e d

MARINE 10 1 2 6 10
unconfined

CPI: Consumer P r ic e  Index

NOTE: The O i l  Reform A l l i a n c e  recommends a d optin g  the
c i v i l  p e n a l t i e s  o r i g i n a l l y  pronosed bv the  Hammond 
A d m in is tr a t io n  : n 1977 for  both crude and noncrude o i 1.



go0510hDa
Lauterbach

A M E N D M E N T

Page 9, after line 18:

Insert new bill sections to read:

OFFERED IN THE HOUSE

"* Sec. 15. AS 46.04.060(e) is amended to re

TO: CSHB 565 (Resources)

(e) Financial responsibility may be demonstrated by self- 

insurance, insurance, surety, or guarantee, under terms the department 

may prescribe. An action brought under AS 46.03./58, 46.03.760(e)

[46.03.760(a) OR (e)], 46.03.822, or AS 46.04.030(g) or to collect

penalties imposed under AS 46.03.759 may be brought in a state court 

directly against the insurer or another person providing evidence of 

financial responsibility. The applicant, and an insurer, surety, or 

guarantor shall appoint an agent for service of process in the state. 

An insurer must either be authorized by the Department of Commerce and 

Economic Development to sell insurance in the state or be an unau­

thorized insurer listed by the Department of Commerce and Economic 

Development as not disapproved for use in the state.

* Sec. 16. AS 46.04.040(i) is amended to read:

(L) Financial responsibility under this section extends to a 

loss compensable under AS 46.03.760(e) or 46.03.822 and an assessment 

under AS 46.03.758, 46.03.759, [46.03.760(a)], or AS 46.04.030(g)."

Renumber the following bill sections accordingly.

4/17/90



PENALTY DETERMINATION

Freshwater 10.00/gallon 
Product: Gasoline

Toxicity - Highly Toxic 

Degradability Highly Degradable 

Dispersibility - Highly Dispersible

Factor

1.0

.25

_JL5
1.40

mean = .47

10.00 x .47 = 4.70/gallon x 10,000 gallons = 47,000 
Times Five for Negligence

Cmcto

Toxicity - Moderately .75 x 27/30 = .68

Degradability - Moderate .5 x 27/30 = .45

Dispersibility - Moderate .5 = _J>Q
1.63

mean = .54

10.00 x .54 = 5.40/gallon x 10,000 gallons = 54,000

10,000 gallons



18 AAC 75.570 A l a s k a  A d m i n i s t r a t i v e  C o d e  18 AAC 75.570

(1) The base civil penalty for discharges into various receiving 
environments is as follows:

Critical environmental resources

Very sensitive environmental resources

Sensitive environmental resources

Without significant environmental re­
sources

(2) Toxicity, degradability and dispersibility factors are as fol­
lows:

P ublic
F reshw ater M arine Land

$10.00 $2.50 $1.00

N/A N/A .75

5.00 2.00 .50

1.00 1.00 .25

(A) toxicity*
(i) highly toxic
(ii) moderately toxic
(iii) less toxic
(iv) relatively nontoxic

(B) degradability**
(i) low degradability
(ii) moderate degradability
(iii) high degradability

(C) dispersibility
(i) high dispersibility
(ii) moderate dispersibility
(iii) low dispersibility

Factor

1.0
0.75
0.5
0.25

1.0
0.5
0.25

0.15
0.5
1.0

(3) The net civil penalty which will be assessed per gallon of ~il 
discharged is calculated by multiplying the base penalty established 
in (1) of this section by the arithmetic mean of the toxicity, 
degradability, and dispersibility factors established in (2) of this 
section. If a portion of the oil enters more than one receiving envi­
ronment, the civil penalty will be based upon the most sensitive 
receiving environment which that portion of the oil enters. (Eff. 
4/19/78, Register 66)

Authority: A S  46.03.758

•To determine the toxicity factor for a particular oil, the factor from the table is 
multiplied by a fraction whose numerator is the percent concenuation o f aromatica in 
the oil and whose denominator is 46. In no event shall the toxicity factor exceed 1.0.

The toxicity factor in crude oil is .76 multiplied by a fraction whose numerator is 
*he API gravity o f the crude oil and whose denominator ia 30.

**The degradability factor for crude oil is .5 multiplied by a fraction wl.one numerator is 
30 and whose denominator is the AIM gravity o f  the crude oil.
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18 AAC 75.58*
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Authority. AS 4f
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NEWS RELEASE

' la  n • M f l . 1 9 8 9
I m s i * : f mined i a te 1 y

C o n t a c t :  Rex 111 a/tor
9 0 7 - 4 5 2 - 5 0 2 1

E n v ir o n m e n t a l is ts  learned  t h i s  week th a t  / h e  U.S .

Knvi ronment.aL P r o t e c t io n  Agency has determined that  • 

the MAPCO r e f i n e r y  near North p o l e ,  A laska i l l e g n l l y  dumped 

t o x i c  and hazardous waste into  the Alaska  p i p e l i n e  us veil as  

I ho a i r ,  ground, and water o f  t h i s  suburban Fairbanks ^
»
foinmun i t y .

‘ While i t  i s  le g a l  to r e - i n j e c t  th ings  l i k e  d i r t y  fu e l  aid  

n i l  into  tin* p i p e l i n e ,  i t  most d e f i n i t e l y  is  not to inject,  

things- l i k e  a n i l i n e ,  sodium h y d ro x id e ,  and hydrogen p e r o x id e "  

s.iid Carl R e l l e r ,  hazardous waste c o o r d in a t o r  for  the  

Northern A la sk a  Environmental C e n t e r .  "These wastes  

ull imn t e l y  end up a t  the Valdez te r m in a l  where the water

s o l u b l e  su b stan ces  go d i r e c t l y  i n t o  V aldez  harbor,  while  ' r e  

n i l  s o l u b l e  wastes could damage r e f i n e r y  techniques tind

equi pm cn t . "

The Alaska Department o f  Environmental C onservation  has f  cmd

mi in? than a q u a rte r  o f  a m i l l i o n  g a l l o n s  o f  f u e l  In the

ground under MAPCO thus f a r .

* MORE *



Only t h i s  week did e n v i r o n m e n t a l i s t s  learn  th at  on January 6

EPA q u i e t l y  ordered- MAPCO to b eg in  an e x t e n s iv e  and c o s t l y

o lo a n -u p  th at  w i l l  take n e a r ly  th r e e  years  and r e q u i t e
*

m onitoring the ground water f o r  deca des .  Over 1 0 ,0 0 0  people  

l i v e  within  a three m ile  radius  o f  the contaminated area ,  

which is  on land leased  from the 3 ta te  by MATCO.

Krivj ro n m e n t a l is ts  c a l l e d  on the s t a t e  Department o f  

Environmental Conservation and EPA t o , e s t a b l i s h  an a d v is o r y

group as provided for  under the Resource C onservation  and

Recovery A c t .  "The dr in k in g  water w e l l s  fo r  North Po'le are  
•

l e s s  than a h a l f  mile  from the contaminated zone and in the 

path o f  the t o x i c  plume, yet  the p u b l ic  has had no 

o p p o r tu n ity  to become i n v o l v e d , "  R e l l e r  s a i d .  "MAPCO claimed  

that  the p u b l ic  c a n ' t  even be t o l d  the l o c a t i o n  o f  t h e i r  

m onitoring w e l l s .  We f e e l  the p e o p le  o f  North Pole hove the 

r i g h t  to be involved in t h i s  c r i t i c a l  p r o c e s s . "

"The s i t u a t i o n  at MAPCO i s  e x tr e m e ly  d i s t u r b i n g  in l i g h t  o f  

o th e r  s e r io u s  compliance problems stemming from North Slope
I

o i l  d e v e lo p m e n t . "  sa id  Rex B l a z e r ,  E xecu tive  D ir e c t o r  o f  I.hi*

Northern Alaska Environmental C e n t e r ,  pho c i t e d  hazardous

waste problems a t  T e s o r o ’ s Kenai r e f i n e r y  and a r e c e n t ly

leaked EPA report  which documented s e r i o u s  environmental
I* £d a m a g e  r e s u l t i n g  from improper and c a r e l e s s  management or 

chemical and o i l  wastes on A l a s k a ' s  North S lo p e ,  " I f  t h is



•• • ■ • ' •......

s o r t  o f  th in g  i s  going on r i g h t  n e x t  to  our major population  

c e n t e r s  and indeed w ith in  a few m i le s  o f  regulatory agency  

o f f i c e s ,  how can we t r u s t  the o i l  in d u s t r y  to o p erate  In 

compliance with environmental laws in the d i s t a n t  and more 

s e n s i t i v e  lands o f  the A r c t i c  N a t io n a l  W i l d l i f e  R efu ge? "

* END *



MAPCO O i l  R e f in e ry  • j •1
Compliance Chronology

I

July 13,  1984
DKC conducts a Superfund i n s p e c t i o n  o f  MAPCO tjs|r.g an 
independent c o n t r a c t o r .  T o x ic  c h e m ic a ls  are p r e s e n t  which i f  
s p i l l e d  or d iscarded  would be hazardous w aste .

August 1986 !
Pi-.C conducts a second Superfund i n s p e c t i o n  o f  MAPCO u sing  an 
independent c o n t r a c t o r .  T o x ic  c h e m ic a ls  are preSer. t md  
M A P C O  employees e xpla in ed  th a t  when o ld  or used they arc  
dumped i n t o  the p i p e l i n e .

March 5, 1987 ;
RPA headquarters r e q u e sts  DEC to  conduct an official 
hazardous waste i n s p e c t i o n  o f  MAPCO. DEC r e p o r t s  that, the 
i n j e c t i o n  o f  hazardous w aste  i n t o  the p i p e l i n e  I s  n.»t
" d i s p o s a l " .  DEC notes  t h a t  n o rth  s lo p e  o i l  production
f a c i l i t i e s  dump waste i n t o  the p i p e l i n e  as do pump s t a t i o n s  
along the way. DEC v e r b a l l y  asks  f o r  a copy o f  a lo g  book 
which co n ta in ed  the record o f  what was i n j e c t e d  i n t o  the 
p i p e l i n e .  MAPCO den ies  DEC the lo g b o o k .  DEC l a b e l s  t h ^ i r  
c o n c lu s io n s  as a " t r a i n i n g  en forcem en t  e x e r c i s e " .  :

May 15, 1987
The f e d e r a l  Government Accounting  O f f i c e  (GAO) open 'd  an 
i n v e s t i g a t i o n  i n t o  a l l e g a t i o n s  t h a t  DEC compromised t h M r
enforcement at  MAPCO.

MAY 15, 1987
F.PA orders  MAPCO to pro v id e  in f o r m a t i o n  concerning  t V - i r  
hazardous waste management a c t i v i t i e s .

May 16 ,  1987
MAPCO s t a t e s :  "One, we do not handle  t o x i c  w a s t a . i t  the
North Pole r e f i n e r y .  Two, We have n ot  i n j e c t e d  t o x i c  » vste  
i n t o  the Trans Alaska P i p e l i n e .  Th ree ,  we have not pt.n.pod 
hazardous waste i n t o  the p i p e l i n e . "  DEC d e n ie s  enforce ?•< v.t 
of  MAPCO was compromised

• 'Z
June 24 ,  1987

DEC agrees  with the Ombudsman’ s f i n d i n g s  th a t  "DEC has not  
f u l f i l l e d  the s p i r i t  and l e t t e r  o f  the l a w . "

i
i

July 9 ,  1987
A s p e c i a l  i n v e s t i g a t o r  from the GAO o f f i c e  meets with r• r-:c 
e m p lo y ee s .

July 15, 1987
The DEC Commissioner meets with the SPA A d m in is t r a t o r  in 
Washington D.C.

i
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: . / i * a o r  <».;
'. .^r£!i-^Au«|tiKt-IS , -1980 i * * ' * 6 * T-' u *’ ■
‘ :. Tesoro n o t i f i e s  EPA o f  hazardous waste  a c t i v i t i e s .

V  •1980* "•*•. T" ar° =snc'!1'niS(’
. •?' 'DEC ' i n s p e c t s  1 Tesoro hazardous waste  p i t s  and is - ,  u-s a

OC

Compliance Order r e q u ir in g  Tesoro to  s t o p  v i o l a t i n g  Alaska  
! • /  law, no record  o f  compliance was found. s a n a r i - : ; ;  pi - **:

•if.r A 1 1115 5 " . •' . • l - i - . -  - - *  _  V r

October 8 /  1980 : - s c r ‘f  . t’ 3^*1..*] ~  7 ’ ;
Tesoro r e q u e s ts  DEC to a l lo w  h a za rd o u s ’ waste d i s p o s a 1 p i t s  

; he perm itted  as normal s o l i d  waste  l a n d f i l l s ,  a p p l i c a t i o n  i s  
s e r i o u s l y  d e f i c i e n t ,  DEC d e n ie s  p e r m it .  : • . ,

November 1 1 , 1980 1 *' :
Tesoro f i l e s  a RCRA p a r t  A a p p l i c a t i o n  f o r  hazardous v j s t e  
a c t i v i t y ,  a p p l i c a t i o n  i s  in c o m p le t e .

Nov* mber 1 4 ,  1980 •..!.•• - }  - - - .  •
Tesoro r e c e i v e s  a r e p o r t  from t h e i r  c o n s u l t a n t  i d e n t i f y i n g  
p i t s  c o n t a i n i n g  over one m i l l i o n  pounds o f  hazardous w a s te .

1 9 8 1 -1 9 8 2  : * 3-? ro c' l f * n ' C Pn * *’
Tesoro c la im s  DEC provided v e r b a l  a p p rovals  f o r  hazardous  
waste a c t i v i t i e s ,  no w r i t t e n  r e c o r d s  were kep t .

, . . a ' , »..•*•"• • p .- .'• - . i 11V I **, 1 1 * **
January 1982............. . ...........

F.PA acknowledges T e s o r o ’ s c la im  t h a t  the r e f i n e i  y i s  
d esign ed  to manage up t o  3 0 , 0 0 0 , 0 0 0  pounds o f  haznr.ir.us 
waste each day (three  types  o f  RCRA w a s t e ) .  r. • :• * : .

A p r i l  14 ,  1983 " *
Tesoro attem pts  to  use hazardous waste  f o r  berm m a te r ia l  to 
" p r o t e c t "  the hazardous waste p i t s ,  r e q u e s t  i s  denied by 
F.PA.

Septr mber 1 0 ,  1983
C losure  c o s t s  are e s t im a te d  to be $ 1 , 5 0 0 , 0 0 0 .

Novf.tiber 1 0 ,  1983
T*coro proposes  to  dump hazardous waste i n t o  Cook I n l e t  v ia  
a b a l l a s t  w aster  treatment p l a n t ,  EPA i n i t i a l l y  d e n ie s  th. n 
l a t e r  approves T e s o r o ' s  r e q u e s t .  - -

July  5. 1984
KPA meets with Tesoro and informs them o f  nine hazardous  

* •*' ; waste v i o l a t i o n s .  _ . . . . . . .• . • ' s

July 6 , 1984 * . . . .  • \
DEC i n s p e c t s  Tesoro and f i n d s  unperm itted hazardous wad e 
a c t i v i t i e s .
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MAPt.O O i l  R e f in e ry  2
Compliance Chronology

i
September 2,  1987

The Alaska Ombudsman review s DEC'S comments and r e s t a t e s  the  
problems o f  l a x  enforcement and c l o s e s  the c a s e .

February 23 ,  1988
F.PA and MAPCO agree to  r e s o l v e  hazardous waste v i o l a t i o n s  
through an A d m in is t r a t iv e  Order.

A p r i l  7 ,  1988
The GAO with holds the MAPCO/DEC r e p o r t  as " c o n f  id.-r.t i a l "  . 
The DEC Commissioner s t a t e s ,  " I  can o n ly  assume we handled  
the matter p r o p e r l y . "

June 16
August 1 and •
September 7 ,  1988

EPA and MAPCO n e g o t i a t e  the Compliance Order.
;

July 20,  1988 \
EPA conducts  an i n t e n s i v e  hazardous waste i n v e s t i g a t i o n  o f  
the MAPCO r e f i n e r y  u s in g  an independent  c o n t r a c t o r .

Oi.t<••!>*r 2 3 ,  1988
EPA and MAPCO complete  a d r a f t  Compliance Order.

December 1988
EPA determ ines  MAPCO dumped hazardous and t o x i c  waste i n t o  
the p i p e l i n e ,  i n t o  s u r f a c e  w a t e r s ,  and on the ground.  MAPCO 
i s  d e c la r e d  as having a "RCRA s u r f a c e  impoundment",  the most 
d i f f i c u l t  kind o f  hazardous w aste  dump to  c le a n  up (EPA 
Docket 1087 - . l2 -*01 -3008a)  .

I
J a n r  -i) v 1 9 8 9


