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From: Tina Martini
3ox 9C0205
Fairbanks, Ak. 99775
Tc: Rep. Johnny Ellis and Mark Boyer
Alaska State legislature
3o0x V (MS 5100)
Juneau, AX. 99811

Drar Representatives,

I am very sorry | was unable to make i1t for testimony on
March Yﬁ'*% teleconference. My child was very sick. | hope
that this letter will suffice.

I next want to thank Johnny Ellis for introducing

House bills 558 and 559.
Finally, | am writing my testimony that was to be hea d

on the 7 1. 1 have had the experience as a child of being
separated from my father, “hen my parents were divorced,

my mother gained custody of 4 children. 1 love my mother
dearly and feel that she raised us well. Cne thing that I
still feel bothers me i1s that when she gained that custody,
visitation with my father was non-existent. Just because

my mother didn*"t get along with him, we weren®"t to like him
either. Countless times when he would call us, we would get
upset and begin missing him and wanting to see him. All of
us were denied to see him or even to write to him. “hen my
step-father stepped into the picture, my father"s efforts to
see us diminished. Being a teenager then, it was hard for

me tc accent this re¢ person as my Bad. His attitude was

that i1f he /as paying to raise us, * Tere to cho- him the
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respect by calling him Daa :nd we weren®t allowed to even
mention our natural father®"s name. My whole teenage life
was traumatic. I needed to know where my Dad was and at times

I needed the support of his love and tenderness.

v/hen 1 turned 20, | went on a mission o find out where
ray father Ilived. I had finally found him in California.
I still love him, write to him and visit him. I understand 7/

that the feelings of my step-father were crushed for seeing

my natural father, but no amount of money can replace or
destroy the love 1 had for my Dad. I am also not saying

that | didn"t appreciate the work and let-downs my step-father
had to go through, but 1 feel my feelings weren"t even con-
sidered. IT 1 would have known that | wasn"t going to see

my Dad for over 6 years. 1 wouldn®"t have agreed to be adopted
by my Step-father. 1 am speaking for the kids that are denied

their natural parents love. It 1s damaging to the growth

of a child.

I an still In awe that the courts consistently decide--
in favor of one parent having control over the rearing of
children. I believe that ray Dad couldn"t get along with my
mother, but that didn®"t mean that | had the same problem.
1"d like to see the legislature look at the real situation
and try to make the laws fair for all of humankind, Ye
roted you guys iIn office believing that great things would

get dene. I still have faith.

Thanks for listening to me.

=<Sincerely Yours,



P4aDS

C & u/Ejtca;. y

V» ‘M |
THE PRINCE GEORGE'S COUNTY GOVERNMENT
S. MY S OFFICE OF CHILD SUPPORT ENFORCEMENT, SUITE 405
tet =0 14701 Gov. Oden Bowie Drive, Upper Marlboru,.«n 20772
952-4822

April 9, 1985

MEMORANDUM

TO: .John Wesley White, Chief Admin .strative Office:
Office of the County Executive

FROM: Meg Sollenberger, Executive Director
Office of Child Support Enforcement

Report on Visitation Pilot Project

As you know the Office of Child Support Enforcement
currently conducting a Visitation Pilot Project at the recommendation

of the Visitation Task Force-with the support and approval of the
legislative and judicial branches of government.

On January 23, 1986,.Ms. Rita Gunn, an experienced
counselor and social work administrator accepted a temporary (700 hour)
Counselor Coordinator 1 position with this agency to carry out this

project.

VISITATION PROJECT STATISTICS

At" the end of the first quarter of calendar year 1986
Gunn®"s efforts are as follows:

SUBJECT :
is

County executive,

the results of Ms.

Number of Hours Worked 1203
Number of Visitation Complaints Received 192

Numoer of Visitation Complaints Resolved - 75

Number of Visitation Complaints Reopened : 5

Number of Visitation Complaints Carried Over: 17

Average Number of Complaints Receilved Per Week 9.2

Average Number of Complaints Resolved Per Week 7.5

Average Number of Telephone Contacts Per Complaint 2.33

2 hours 15 minutes

Average Time Spent Per Case

Countv Administration Building — Upper Marlboro. Maryland 20772 ©f]
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VISITATION PROJECT OPERATION

Ms. Gunn®s primary method of operation is to call the

custodial or non-custodial parent who has requested her services by
From this call she determines

contacting our office or the courts.
confirms the status of child support

the nature of the complaint,
payments 1n the case, researches the case fTile to determine the

nature of court-ordered visitation and explains that she will contact

the other party to the case.

The other party is then contacted. In this call she
listens to the "other side of

explains the nature of the complaint,
the story", explains legal requirements and remedies and attempts to
resolve the complaint.

Further calls continue to be made to either party until

resolution is reached. Her coal 1is to establish compliance to the
initiate dialog between the parties

court order by both parties, to
interests and to remove herself from

regarding the child (ren)"s best
the process allowing the parties to work together to assure continued

regular visitation and support.

VISITATION PROJECT ADMINISTRATION
Ms. Gunn works eight._hours on Thursdays and Fridays
and four hours on Saturdays.

She has designed and completes a bi-weekly visitation
Activity Report which 1i1s provided to the Executive Director of the
Office of Child Support Enforcement. She has also drafted a statement
of Prince George®s County®"s Visitation Policy whici; will be developed
into a brochure and mailed to all the Office of child Support Enforcement
clients and obligors. This draft is now being reviewed by the courts
and the county administration.

Completed case notes, 1included on a Visitation Counselor®s
Gunn, are Tiled in case files. These notes

Report also designed by Ms.
in corresponding court jJackets and are available to

will also be fTiled
all _parties should visitation issues eventually require litigation.

VISITATION PROJECT ANALYSIS

To date, one part-time visitation counselor has been able
to handle the workload. However, we expect that publication and mailing
generate sufficient numbers of new complaints to

of the brochure will
increased staffing. Therefore, the Office of Child Support

require
Enforcement has included a request for a full-time Counselor Coordinator
I position In the Fy-86 budget request.

IT -his request is approved, further analysis will be
conducted at the end of the second quarter of calendar year 1996 prior
to submission of a request to fTill this position. Should data not
indicate i1ncreased need, the position will be filled at 501 until
workload necessitates greater staff time for this function.
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Should you have ar.y further questions cr require fur
inr.crmation regarding this project, please don"t hesitate to contacs

MS/mijfh
cc: Visitation Task Force



| H [ THE PRINCE GEORGE’S COUNTY GOVERNMENT

OFFICE OF CHILD SUPPORT ENFORCEMENT
14701 Governor 0Oden Bowie Drive, Suite 405
Upper Marlboro, Maryland 20772 952-4822

July 15, 1986

MEMORANDUM
John Wesley White, Chi f Administrative Officer

TO:
Office of the County Executive
Nk-S -
FROM: Meg Sollenberger, Executive Director
Office of Child Support Enforcement
SUBJECT: Report on Visitation Pilot Project

Visitation project statistics for the period from
April 1, 1986 through June 30, 1986 are as follows:

Number of Hours Worked: 282
Number of Visitation Complaints Received: 138
Number of Visitation Complaints Resolved: 125
Number of Visitation Complaints Reopened: 10
Number of Visitation ComDlaints Carried Over: 23
Average Number of Complaints Received Per Week: 11.5
Average Number of Complaints Resolved Per Week: 10.4
Number of Telephone Contacts Per Complaint: 2.2

Average

Average Time Spent Per Case: 1 hour, 17 minutes

We have created a permanent Visitation Counselor
position with a county classification of Community Developer 1/11 -
Recruitment will begin as soon as a personnel register is available.
Ms. Gunn will continue iIn her temporary (700 hour) position until

the permanent position is filled.

Although her efficiency in handling these complaints
illustrated by the drop iIn time spent per case fTrom
2 hours 15 minutes in the first quarter of operation to one hour

13 minutes iIn the second quarter, she has been unable to complete
additional work such as development of a brochure and compilation

of collection data on visitation cases. Therefore the permanent
position will be filled as a full-time rather than half time position.

has increased as

Should you have any further questions or require
further i1nformation regarding this project, please don"t hesitate to

contact me.

MS/mj fh

ANmimFrranon™uilriina — (JoDer Marlboro. Marvland 207/2
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THE °RINCE GEORGE'S COUNTY GOVERNMENT

CFFiCz. G~ Cr. |

14 701 Governor Oden Bowie Drive,
Ucrsr Marl zero, Mery lend

MEMORANDUM

iUFPCRT ENFCPCEMINT

John Wesley White,

S-1:e -7;
2C“72 I-»>kAgg

January 21, 19£7

Chief Administrative officer

TO:
Office of the County Executive
VoA e
FROM: Meg Sollenfcercgr, Executive Director
Office of Child Succort Enforcement
SU3JECY" Visitation Report
Visitation Statistics for the oeriod from
Cct.ober 1, 1936 through December 7?1, 1936 are as fol lews:
NUMBER OF HOURS WORKED 430
NUMBER CF VISITATION COMPLAINTS RECEIVED: 273
NUMBER CF VISITATION COMPLAINTS RESOLVED: 227
NUMBER OF VISITATION COMPLAINTS REOPENED: 13
MIN."IZ2 CE VISITATION COMPLAINTS CARRIED OVER: 75
AVERAGE NUMBER CF COMPLAINTS RECEIVED PER WEEK *® 23
AVERAGE NUMBER CF COMPLAINTS RESOLVED PER WEEK: 19
AVERAGE NUMBER Or TELEPHONE CONTACTS PER COMPLAINT: 2.90
AVERAGE TIME SPENT PEP CASE: 1 hour, 27 minutes
MS/m jfh

IMPORTANT

Note:

\/

the above data means an £0$ "‘resolution™ rats at an average

settlement time of 1 hour, 37 minutes per case.

conversation v,lth county officials,
cost per case is about 515.00

In a telephone
:e learr.ei the average salary

-rational Council for Children®s Rights
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Advisory Committee on Child Custody
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This report is about children who are hurting.

Consider this typical scene that occurs almost daily in crowded courtrooms
across North Carolina...

Many of those present have been in ccurt before and arc back because their
cases were not reached. The court dockets arc crowded.

Two of those present arc children of a broken home. We can call them
Johnny and Ann. Johnny is twelve years old. His sister Ann is ten.

A man in uniform says: "All ’rise.”

A judge enters and takes his place behind the bench. After everyone is
seated, he notices Johnny and Ann. He can barely sec their small faces above the
back of the front row of seats. He wonders about their presence.

The children think about their parents as they watch the judge call the
calendar.

They have just spent a great weekend with their father. He asked for
assurance from them that they wanted to come and live *ith him. He had given
each a new bicycle. They did want to come and live with him and they had said
so. They didn’t tell him that they wanted to live with Mom too.

Before they left for the weekend their mother had asked for assurance that
the children wanted to remain with her. She had just discussed a beach trip with
them for next summer. They did want to live with ner and had said so. They
didn’t tell her that they wanted to live with Dad too.

Thr judge hears several matters before lunch. As he prepares to leave the
courtroom for lunch, he sees a number of grown folks gathering around the two
children. The children seem anxious. The grown folks seem determined.

The judge leaves the courtroom because he doesn’t feel that it is proper to
stay and listen. It occurs to him again that the courtroom is not a good place to
determine child custody matters. Perhaps he could talk to the parties and their
attorneys after lunch. He thinks about what he can say or do. He thinks about
other childien who have passed through his courtroom... he thinks about

alternatives.

This report is about alternatives.



INTRODUCTION

Powerful currents of social change have worked a revolution in domcsiic
law during the past decade; during that time, North Carolina adopted the Uniform
Child Custody Jurisdiction Act, a "no fault" divorce statute, and an Act providing
for the fair distribution of marital assets upon divorce by recognizing the value of
a homemaker spouse’s contributions to the marriage. Antenuptual agreements are
now recognized and regulated by statute.

In the area of child placemen and custody decisions, the last vestiges of the
"maternal preference" rule were repealed, joint custody was expressly recognized as
an option, and the visitation . ghts of grandparents were addressed. Despite this
legislative activity, further changes in the traditional methods of decision-making
were demanded, as both the professional and popular literature began to document
and publicize the harmful effects of using the adversary system to make placement
decisions. There is general agreement that "in the long run a custody battle
severely victimizes the children involved, creates lifelong hostilities and distrust
between parents and children, as well as between the two adults, and squanders the
mental, emotional, and financial resources of the family.1 "More people are
resorting to the courts to settle the question of how to restructure their families.
This not only threatens to scar a large number of our children who end up being
psychologically battered by the enraged parents and the callous approach of the
adversary system, it also puts a tremendous burden on the judge."2

In the traditional adversary system setting, a definite win-lose component
makes adversaries and competitors of the parents and draws their attention from
the polar star of the child’s best interests. In a litigation setting, child custody is
only part of a broader set of economic issues, such as child support, alimony,
divorce, and a division of marital property. Unless severed from those issues,
custody and visitation decisions may become bargaining chips in the overall
negotiations.

We have recently begun to realize the continuing damage litigation inflicts
on the reorganizing family unit. Unlike non-domestic cases in which the parties
normally need have no post-trial contact, the child’s caretakers will nerd to
cooperate in matters involving the child’s best interests for years. If taey arc
unable to do so, the damage to the child is limitless. Rather than preparing parents
for life after court, traditional litigation often leaves festering wounds which lead
not only to future turmoil and disruption, but to relitigation.

In an era of high divorce rates and increased custody litigation, practical
considerations require that we acknowledge lengthening dockets and resulting trial
delays, an increase in non-domestic litigation with increasing demands on court
resources, and rising attorney fees. Both public pressures and the efforts of court
professionals have led to a movement toward alternatives to traditional methods of
dispute resolution. In the area of child custody, all of the above currents met in
1983 when the General Assembly voted to establish and fund a child custody
mediation pilot program in Mecklenburg County. Mediation is a method of
resolving disputes in which a neutral third party helps parties in conflict define

| Woolev. The Custody Handbook 213 (1979).

Id. at 260



the issues involved, talk about their differences of opinion, and reach their own
agreement. In the context of custody disputes, the goal of mediation is a
"parenting agreement,” setting out custody and visitation terms and conditions. In
the Mecklenburg program, mediators were provided through a contract with United
Family Services, a United Way agency. Mecklenburg's program was evaluated by
the North Carolina Bar Association Committee on Dispute Resolution in 1986. The
committee's January 1987 Study and Evaluation noted the enthusiastic reception by
bench and bar, and recommended that the Mecklenburg program continue as a
"mandatory prerequisite to child custody litigation," and that mediation "be made
available in other judicial districts if they arc willing to make a commitment to

the training and retention of high quality mediators." Senator Helen Marvin of
Gastonia introduced legislation during the 1987 General Assembly session to
establish custody mediation programs across the state. Despite her efforts,

budgetary considerations and the lack of highly trained mediators made it
impractical to expand the Mecklenburg-type model statewide at that time. Gaston
County (Judicial District 27-A) was added as a pilot district and a program began
there in December 1987.4

The enabling legislation (1987 N.C. Sess. Laws, C. 830, s. 16(d)) provided in
part that:

The Administrative Office of the Courts shall recommend to the
1989 General Assembly a statewide custody mediation program, or it
shall recommend that the pilot programs be allowed to expire.

In response to that mandate. Director Franklin ‘'-eeman established an
advisory committee to consider the role that mediation m~ . fill in the courts.
This committee was comprised of eight district court judges from each division
across the state -- from urban, semi-urban, and rural areas, from singje-county and
multi-county districts —in short, a group representative of our court system. Janet
Mason of the Institute of Government served as an ex officio non-voting committee
member, with Kathy Shuart of the Administrative Ofice of the Court’s Division of
Management Support serving as staff. The committee was charged with
considering "the tole of mediation as a method of handling custody and visitation
issues in domestic cases,"5 and advising the director as to courses of action which
might be presented to the General Assembly. |If the committee 'onsensiis favored
mediation, it was then to define the issues, make recommenuations as to due
process and procedural requirements, and suggest mediator qualifications and
implementation strategics.

3 Committee on Dispute Resolution, Mandatory Child Custody Mediation
Program in Mecklenburg Countv: A Study and Evaluation (Raleigh: North
Carolina Bar Association, 1987), pp. 1 and 8.

4 Divorce Mediation in North Carolina. Vol. 1, No. 1 (North Carolina Bar
Association, May 1988), p. 4.

5 Letter dated September 6, 1988, from Franklin Freeman Jr., to members of
the Committee.



The Committee met in Salisbury on October 7, 1988, in Gastonia on
November 4, 1988, and in Raleigh on December 15-16, 1988, and on January 6,
1989. Oral reports were presented by Chief District Court Judges Jim Lanning and
Larry Langson on the pilot programs in Mecklenburg and Gaston Counties. Chief
District Court Judge Earl Fowler, Jr., reported on the program he initiated in
Buncombe County in which parties arc encouraged by the court to attempt
mediation, which is made available through a local dispute settlement center using
volunteer mediators or through a mental health professional. Ron McCullom, a
mediator with the Mecklenburg program, explained the mediation process and its
goals. Claire Millar, Executive Director of the Orange County Dispute Resolution
Center, and Dee Reid, Coordinator of the Mediation Network of North Carolina,
discussed the work of the dispute resolution centers, which presently provide
mediation services in fourteen North Carolina counties. Frank Laney of the North
Carolina Bar Association provided the association's perspective. In addition to
numerous informal conferences and discussions by individual committee members
with other judges, members of the bar, and other interested persons, the committee
members read extensively in the professional literature and reports from sister
states regarding implementation of custody mediation programs. Through the
efforts of Kathy Shuart, mediation programs in Connecticut, Florida, Maine, and
Michigan were examined in some detail, and outlines of programs in Delaware,
Kansas, Michigan, and Nevada considered.

After considering all available information and weighing both advantages
and disadvantages, the Committee recommends that mediation of contested custody
and visitation issues be institutionalized as a process to be applied routinely in all
of our district courts. Complex issues, many requiring hard decision, are raised by
that decision. In an effort to satisfy the director's charge, those broad issues are
discussed separately below, with the reasoning of the committee summarized, and
available alternative solutions noted where appropriate.

ISSUES. FINDINGS AND RECOMMENDATIONS

Issue One: What mediation formats are available and appropriate for North
Carolina?

The present movement toward fashioning alternatives to the traditional
adversary system of dispute resolution has resulted in a system in North Carolina
which includes elements of arbitration, mediation, and conciliation.

The first community dispute settlement center in North Carolina was
established in 1978 in Chapel Hill. Additional centers have been established in
Chatham County, Guilford County, Wake County, Durham, Winston-Salem,
Charlotte, Asheville, Henderson County, Alamance County, Cumberland County.
Goldsboro-Waync County, Orange County. Iredell County, and Polk County. These
centers rely on mediation techniques wusing trained volunteers to promote
agreements between the parties to a dispute. Models for delivery of these services
vary to some extent from county to county, and funding sources are uncertain and
varied; they share, however, a common element of approval and acceptance by both
the communities served and the local court systems.

In 1986. following authorization by the 1985 General Assembly, the Supreme
Court adopted rules establishing pilot arbitration projects in the 3rd, Nth, and
29th Districts, serving a total of 10 counties. Early indications arc that trials are
requested in less than 12 percent of cases heard by arbitrators.



In  Wake, Buncombe, and Mecklenburg Counties, pilot programs using
summary jury trials are being used with great initial succcss.6

In the Raleigh area, the Christian Conciliation Service attempts to settle
disputes using a combination of mediation and arbitration. In a number of other
North Carolina cities, Family Services, Inc., a United Way Agency, offers family
mediation. There arc also many private professional counselors and mediators

throughout the state.

Although some of our citizens struggling through family difficulties have
voluntarily chosen to use mediation-type services to resolve their differences, a
large number of domestic disputes enter the court system. The increasing number
of filing*, threatens the ability of the judicial system to deliver quality resolution
services and there is no agreement as to a proper remedy. Nor is the wisdom and
propriety of the state’s mandating pre-trial mediation in filed cases settled by any
means. In enacting legislation in this area, lawmakers must first determine the
proper degree of participation by the courts in the mediation process.

In "A Guide to Implementing Divorce Mediation Services in the Public
Sector," author Elizabeth Comeaux suggests that there is an "involvement"
continuum, and a court may be more directly, or less directly, involved with the
application of mediation to the court’s caseload.7

At one end of the continuum is the facilitation model, in which the court
may choose to allow mediation to occur, but not make a "substantial public
commitment."8 Under this model, mediation is left to private professionals o»
volunteers (e.g., dispute settlement centers); nothing is provided at public expense;
but the jurisdiction, by local court rule (or by the state court system, by Supreme
Court rule; or the General Assembly, by statute), may define mediation, cite it as
an alternative, and clarify issues such as confidentiality. This model (without
either rule or legislative definition) exists throughout the state in that parties
always have the right to take these disputes to private mediators; that is, no
legislation exists forbidding mediation.

The second model is the encouragement model in which the court offers
incentives to the parties or suggests mediation when the parties appear before the
court, or provides at the clerk’s filing desk brochures from a local dispute
settlement center.9 There may already be a number of judicial districts in North
Carolina operating under this model. For example, Orange County Dispute
Settlement Center Director Claire Millar’s description of the court referral process
in Orange County appears to function like this model.

6 Frank C. Laney, "Alternatives to Trials; North Carolina’s Dispute
Resolution Program.” Popular Government (Fall 1988), p. 12

7 Elizabeth Comeaux. "A Guide to Implementing Divorce Mediation Services
in the Public Sector,"” Conciliation Courts Review , Vol. 21 No. 2, December
1983, at 3.

S at 3.

9 M- at 3.
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Thc Buncombe County arrangement, as described by Chief Judge Earl
Fowler, also seems to fit this model. The court recommends that mediation be
attempted, and parties and counsel are provided with the names of the local
dispute settlement center (which is located in the courthouse) and of a local mental
health professional who serves as a private mediator.

The third model is one in which the court actually provides mediation
services (provision model). Comeaux describes this model as follows:

These jurisdictions are the most effective in generating
mediation users and educating the public about the procedure. The
routine exposure of large numbers of the divorcing population to the
services of publicly employed mediators lends visibility and
credibility to the mediation alternative. It also reduces the refusal
rate common to many mediation programs as a result of public
ignorance and professional skepticism about mediation. Finally,
public sector mediation services may stimulate the development and
use of private sector organizations. Once educated, many people will
doubtlessly prefer to select a private mediator just as they now select
a therapist or lawyer. Indeed, onco the public is educated and the
private sector is developed, it is possible that some government
instituted, public sector mediation services could ultimately be
phased out (except for services to indigcnts).10

Finally, the fourth approach is an enhancement of the encouragement
model: the mandatory mudel. By definition, mediation cannot be forced; under
this model, parties arc not j ist encouraged, but arc required to attempt mediation
before they can litigate. To meet the court’s requir-ment, parties must go through
an orientation session in which the process is explained and questions are
answered. It is the court’s way of ensuring that parties are educated about this
option. Comeaux states, “This approach may be viewed alternately as a strong
statement of public policy concerning the locus of responsibility for resolving
family disputes, and/or as a means of conserving judicial resources.

The committee unanimously agreed that in the absence of exclusionary
circumstances such as abuse, mediation is preferable to litigation as a forum for
resolving custody and visitation issues. However, the committee also recognizes
that the public and bar are resistant to new procedures, and that a "voluntary”
mediation program would likely result in limited usage. Therefore, a mandatory
referral model is recommended in which the parties are required to participate in
an orientation session in which they learn about the process of mediation. They
may thereafter choose, without penalty, to return to litigation, although it is
expected that many couples will choose to remain in mediation. In the present
pilot programs in Mecklenburg and Gaston Counties, approximately one-half of
those referred to mediation choose to continue the mediation process past
orientation. Judges in those districts report that many parties who were initially
opposed to mediation remain in the program and reach parenting agreements.
Even those not reaching agreement arc likely to settle their cases prior to trial.

10 id. at 3.

1! Id- at 3.



which is probably at least partially attributable to the avenues of communication
opened up by the mediation process. Attorneys in the pilot districts also report
that parties arc more likely to settle remaining financial matters where the custody
and visitation issues are successfully negotiated. Finally, initial indications suggest
that relitigation of custody-related disputes is less likely, confirming the
experience of other jurisdictions utilizing mediation services.

On balance, the committee feels that the mildly coercive mandatory referral
model is more than justified by benefits to children and their families at the time
of initial fragmentation, helps families learn to restructure themselves, and
benefits the entire court system in the long term.

Issue Two: How should mediation services be provided and administered?

Comeaux suggests that there are four alternative methods of providing and
administering mediation services,12 and our review of other states’ programs and
our own experiences in North Carolina support that assessment. In summary,
mediation services may be provided:

1 Within the loca. court system. Mediators arc members of the court
staff in the local jurisdiction ani. arc hired and supervised by local court officials.

2. Bv a separate unit administered statewide. Mediators arc hired
jointly by local court- officials and a statewide administrative authority. Policy
guidelines are established by the statewide authority, which provides training and
coordination; day-to-day supervision falls to local court officials. Our Guardian
ad Litem program operates under this kind of arrangement.

3. Bv contracting for s< dees. The court may contract with individuals
or agencies for mediation services. Minimum requirements for those providing
services may be established statewide, and local court officials and state officials
would enter into contracts with providers. The pilot programs in Mecklenburg and
Gaston counties fall within this category.

4, Bva current support service group. Groups currently providing
support services to domestic court may also have a mediation component which is
presently not being used for court cases. For example, there is a close working
relationship between local courts and Departments of Social Services in collection
of clients' child support. The same departments may have trained domestic
mediators on staff who currently mediate domestic disputes between clients. Those
mediators may also be available for court referrals.

In determining which method is most appropriate for our court system, the
committee recognizes that some combination of alternatives might be appropriate.
This decision depends in large part on the resources available within the locale and
the demand of local caseloads. In addition, each method has strengths and
weaknesses which must be considered. The following factors should be considered
in determining how to provide and administer services within our wunified

statewide court system:

12 Id-at 7.
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i Availability of resources. In our urban jurisdictions, it is likely that
any of the scrvice-provider models is a possibility. In more rural jurisdictions, we
may not have that flexibility. In fact, we may be introducing a service for which
there is no local provider. Under these circumstances, service providers must be
recruited to the locale, provided by a state office or neighboring jurisdiction, or
developed through training of local personnel. As a by-product of this approach,
alternative dispute resolution services may be made available throughout the st3tc.
Fortunately, as a result of workshops sponsored by the Mediation Network, over
100 volunteer mediators were trained to mediate custody disputes in North
Carolina.13 Whether they will be available as a resource depends, of course, on
whether the model adopted utilizes volunteer mediators.

2. Caseload demands. The number of custody and visitation disputes in
a district requiring referral will determine in part the type program established.
In a low-dcmand district, the court may decide to economize by contracting on an
"as-needed" basis. Where there is a large caseload and high demand, a court-staff
mediator arrangement may be indicated.

3. Management, supervision, and accountability. Mediation oi custody
and visitation issues is under consideration because of the growing conviction that
the mediation forum is better suited than the litigation forum to focus on the best
interests of the child. Referral to mediation does not, however, mean an end of

court involvement and control. On the contrary, a heightened degree of
management will be”neccssary to ensure both a continuing focus on the best
interests of the child and fair treatment of all adult parties. It is essential,

therefore, that where the court refers all such matters to mediation, those
providing mediation services be fully accountable to the court. The degree of
involvement by the court will depend in part, of course, on the mediation model
adopted. Servick would be more consistent if provided by a statewide unit, and
the need for local supervision would be accordingly lessened. It is more likely,
however, that the several districts will fashion individual and unique programs,
requiring close supervision.

Although the district bench must of necessity supervise daily progress of
individual cases, assistance from the Administrative Office of the Courts will be
necessary in terms of policies, guidelines, educational orientations, coordination,
and supervisory procedures. This would ensure some uniformity of 'he quality of
mediation services throughout the state.

The committee recommends therefore that the Administrative Office of the
Courts develop minimum acceptable standards for delivery of mediation services,
and for monitoring delivery of those services by mediators.

Issue Three: What are the procedural issues In a custody and visitation mediation
program?

Some of the procedural issues that need to be considered in establishing a
custody and visitation mediation program have been discussed earlier; however, we
raise them here as a group because each should be addressed in enabling
legislation, court rule, and administrative guidelines. They include:

13 The N.C. Mediator. Fall 198S. n. 5.
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l. Definition of mediation and itsgoals. Mediation is defined as a
"dispute resolution process utilizing a neutral third-party to facilitate problem
solving between parties in conflict® in a report on the pilot program in
Mecklenburg County prepared by the North Carolina Bar Association's Committee
on Dispute Resolution. The report went on to define the goal of a child custody
mediation program as enabling "parents to generate their own resolutions and
develop a written agreement, the parenting agreement, that sets out the custody
terms and conditions."1*

By definition mediation is voluntary, but in some areas
parties are being required to try mediation first before coming to
court. The mediator has no coercive power. He or she is not bound
by a "win or lose" perception of aproblem, but rather can
concentrate on the underlying relationship of the parties, and by
helping them to identify their needs reach a solution through
compromise. Professor Fuller has referred to the central quality of
mediation as "its capacity to re-orient the parties toward each other,
not by imposing rules on them, but by helping them to achieve a new
and shared perception of their relationship, a perception that will
redirect their attitudes and dispositions toward each other."15

Ir a pamphlet distributed to parentsentering the Custody/Visitation
Mediation Program in Gaston County, the goal of mediation is well stated as
"reorganization of) the family, not to ’award’ custody to one parent and make a
‘visitor* of the other.”

Although the mediator is often referred to as a "neutral,” most mediators
consider that they arc neutral only as between the adult parties, their task being to
focus discussion on ways the family can restructure itself in the best interests of
the children involved.

2. Scope. The committee recommends that only custody and visitation

issues be referred to mediation by the court, so that the mediation sessions can
focus only on the best interests of the child without dealing with the financial
matters involved in property settlements, alimony claims, and child support awards.
While there is admittedly some correlation between the parenting arrangement and
the support award, consideration of that issue in a mediation context could divert
the parties from the true purpose of mediation. Where disputes arise after the
entry of a court order relative to the modification or enforcement of the custody
provisions of that order, those issues would also be routinely referred to mediation
under the committee’s recommendation.

14 Committee on Dispute Resolution, Mandatory Child Custody Mediation
Program in MccklcnburR Countv: A Study and Evaluation (Raleigh: North
Carolina Bar Association, 1987), pp. l1and S

15 Task Force on Dispute Resolution of the North Carolina Bar Foundation,
Dispute Resolution (Raleigh: North Carolina Bar Association, 1985), pp. 10-
11.
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Nor would it seem that eases should be diverted from mediation solely
because one of the parties resides outside the county or district. If the parties can
litigate their case within a specified area, they can normally mediate the same
issues within that area. Obviously, the court could excuse a party from mediation
if referral would cause undue hardship, as in the case of an out-of-state party.

Since the purpose of mediation is to benefit the children affected by it,
parties would not be excused because of indigency, as either a sliding Scale fee
arrangement would compensate for their indigency or the court could forgive or
reduce fees if necessary.

Since the mechanics of mediation should be left in large part to be shaped
by local rule, the committee recommends that details such as the number and
duration of mediation sessions be left for the several districts.

3. Timing of mediation referrals. While the committee recommends that
all issues of custody and visitation be referred for mediation, the timing and
mechanics of referral should be reserved to the individual districts. Individual

casclo?ds, local calendar rules, and expressed preferences of the domestic bar might
mandate referral at different points in the litigation continuum. Administrative
guidelines should encourage local officials to address these issues in local rules to
ensure an effective and efficient procedure.

4. Confidentiality. Unless they arc guaranteed confidentiality, parties
are not likely to be advised by counsel to freely participate in the mediation
experience. The pilot program legislation provided that

(f) Mediation proceedings shall be held in private and shall be
confidential. AIll verbal or written communications from either or
both parties to the mediator or between the parties in the presence of
the mediator made in a proceeding pursuant to this section are
absolutely privileged and inadmissible in court.

Although aware of the relationship between guaranteed confidentiality and
successful mediation, the committee was concerned that there be no immunity for
crimes committed in the presence of the mediator, such as assault and
communicating threats. There was also concern that information about continuing
criminal activity, such as child or spouse abuse or neglect, not be protected in a
subsequent criminal proceeding. Nor should anyone be excused from statutory
reporting requirements which require all citizens to report suspected child abuse or
neglect to the Department of Social Services.

The committee recommends, therefore, that any legislation provide that
there be no privilege as to communications made in furtherance of a crime or
fraud, and no grant of immunity from criminal conduct.

5. Privacy. Persons participating in the actual mediation process will
of necessity vary from case to case. Whether to include step-parents and the
children themselves must be left to the demands of the individual case and the
mediator’s sound discretion. The pilot legislation provided that the mediator might
"exclude counsel from participation in the proceedings if the court finds that
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exclusion is appropriate.” The committee recommends the deletion of any
exclusionary language, since the mediator may — with the assistance of the
supervising court — take such drastic action if required in a particular case.

Counsel are welcome at the sessions, but experience in the pilot districts has
indicated that counsel seldom participate in the mediation sessions.

6. Education of the public, the bar, and the bench. The experience of court
officials in the pilot districts and in Buncombe, Orang:, and Chatham counties
underscores the importance of notification to the general public and education of
those who will have direct contact w;th the procedure, including District Court
judges, the domestic bar, and the parties to contested domestic actions. Because
parties must communicate in good faith in the mediation hearing in order to
resolve their disputes, it is critical that they understand the mediation process and
enter into the hearing with an open mind, predisposed toward the process.
Counsel’s understanding of the mediation process and a mediated agreement is
critical, as the attorney will set the tone for the client who is entering into
mediation. Even a well-designed mediation program will fail without the support
of the bar. The Chief District Judge in each of the mediation districts stresses the
importance of continual bar education, despite the demands this places on scarce
judicial time. Judicial education is equally important, as the judge assigning cases
to mediation may be the first to explain to the parties what is involved in the
mediation process and how it should be approached.

The committee recommends that a district applying for approval of a
mediation project be willing to make a commitment to educate the general public,
along with members of the domestic bar and the bench. Dialogue with community
leaders and interested lay persons in the community may lead not only to
volunteers for a new program, but to long-term support for the effort.

7. Form of the agreement. In the pilot districts, parents who resolve
their disputes draft a parenting agreement which states the resolution in simple
terms. In Mecklenburg County, this agreement becomes an order of the court

through a simple form order which incorporates the agreement by reference. In
Gaston County, the terms of the parenting agreement are incorporated into the
usual form of consent agreement by the attorneys, which is then signed by the
parties and a judge and filed with the court.

Although the mechanics of recognition of a parenting agreement might best
be reserved to the several districts, it is important for the purposes of interstate
enforcement that a parenting agreement be accorded the respect due any consent
order. Otherwise, serious enforcement difficulties arise if one of the parties to a
parenting agreement removes a child from the state in violation of the agreement.
It is also important that there be a consistent practice within a judicial district.

8. Mediator ou-ilifications The committee was concerned that the court
protect the parties to a mandatory referral custody/visitation mediation program
by ensuring the integrity of the mediation process and the competence of those
serving as mediators. Unfortunately no formula exists to ensure integrity and
competence. Even among dispute resolution professionals there is considerable
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dcbatc concerning mediator oualifications, particularly educational degree
requirements. In its October 1983 report, the Society of Professionals in Dispute
Resolution Commission on Qualifications stated that "(t)hcrc are no obvious
answers to what constitutes a qualified neutral or which of the policy options
described is appropriate to ensure that those who practice arc qualified to do so0."1®
Regarding degree requirements, the commission further stated:

We recognize the knowledge acquired in obtaining various
degrees can be useful in the practice of dispute resolution. At this
time and for the foreseeable future, however, no such degree in itself
ensures competence as a neutral. Furthermore, requiring a degree
would foreclose alternative avenues of demonstrating dispute
resolution competent.17

The pilot legislation required that

(d) For a person to qualify to provide mediation services under this
section, that person shall show that he:

(1) has a law degree, or at least a master’s degree in
psychology, social work, family counseling or a comparable
human relations discipline, and

(2) has at least 40 hours of training in mediation techniques
by a qualified instructor of mediation. A qualified instructor
of mediation is a professional who has provided mediation
services for at least 30 cases, has publicly and explicitly
identified his services to include mediation, and has the
educational background stated in subsection (1). A counseling
service is not a mediation service unless the derivation of a
written statement between disput ,nts is the explicit objective
of the service. Marital counseling, psychotherapy, and family
therapy are not mediation services.

Preliminary results from Maine, after a decade of practical experience,
found *no correlation ... between the educational or experiential qualifications of
mediators and their performance. While the attributes of an effective mediator
may be hypothesized they are not known."18

16 Society of Professionals in Dispute Resolution Commission on
Qualifications; Summary of Issues and Preliminary Principles: October 1988.
p.l.

17 M. at 4.

18 Lincoln Clark. Mediator Qualifications and Effectiveness, p. I
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Balancing the court’s need to protect the parties and the lack of clearly-
defined, objective qualification criteria by which to guarantee competence, the
committee recommends that educational degree requirements and specialized
training requirements similar to those in the pilot program legislation should be
considered by the Administrative Office of the Courts in establishing specific
qualification guidelines, certification procedures, and performance evaluation
standards and procedures. The committee also suggests that because the field of
dispute resolution is rapidly changing, the Administrative Office of the Courts
should monitor the issue of qualification criteria and wupdate eligibility
requirements as appropriate.

Issue Four: How might a statewide custody and visitation mediation program be
funded?

The committee’s review of programs across the country indicated a variety
of funding alternatives: court system funded; user funded; funding through
special tax or filing fee assessments; and some combination of the above.

Due to time constrictions, the committee is not in a position to recommend a
funding strategy. How a statewide program is funded will depend in large part on
the model that is adopted, qualifications adopted for mediators, and the overall
cost of operating that model. Costs will be substantially less, of course, if the
dispute settlement centers and similar community resources already in place can
furnish an administrative framework for the mediation program. Where trained
volunteers are used in mediation, such as in Buncombe County, the per case costs
arc dramatically less than in the pilot districts.

It appears that the funding arrangement for the pilot programs in which the
state’s appropriation is partially offset by user fees should be considered on a
statewide basis. User fees would be determined by the Administrative Office of
the Courts, wutilizing a sliding scale approach which would ensure a fair
distribution of the costs of the program and further guarantee that no children
would be denied the benefits of mediation because of the indigency of their
parents.

Issue Five: How might a statewide custody and visitation mediation program be
Implemented?

The committee remains committed to statewide application of the mediation
process to custody and visitation disputes, but recognizes the demands on local and
state resources in implementing mediation throughout 100 counties and 34 District
Court judicial districts, the nerd to establish court rules and administrative
guidelines, and the need to identify and certify qualified mediators. Therefore,
the committee recommends a phased-in approach to statewide implementation,
beginning with districts which have programs in place. Implementation could then
proceed across the state as funding and certified mediators become available. The
Administrative Office of the Courts would be in the best position to accept
applications from the several districts, and determine an implementation schedule.



CONCLUSION

Mediation offers an exciting alternative to the traditional adversary system
of resolving custody and visitation disputes in North Carolina. The committee
recommends its use throughout the state as an effective method of making child-
centered placement decisions, anticipating benefits not only to parents and children
but to an overcrowded court system. Although sirnificant numbers of cases will be
successfully negotiated through mediation, the majority of filings will be dealt
with in traditional fashion. Children in cases which are not mediated will still be
part of an adversary system which may require their attendance at court
proceedings and possibly their testimony there. There is presently no requirement
that judges who make placement decisions have specialized training or equivalent
experience, nor are impartial expert witnesses usually available to the court.
Children do not have party status in custody cases, and thus arc not usually
represented by an advocate.

As Judge Ed McCormick says in the vignette which serves as a Foreword to
this Report, we arc searching for alternatives. Mediation will not replace
traditional litigation, but will provide a valuable option to the courts. If tasting
damage is to be avoided to the children of divorce, other options must be explored,
other courses charted. The committee recommends that the legislature consider the
entire existing statutory framework regulating child placement decisions, with a
view toward an overall revision which would guarantee that such decisions be

child-centered.
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HOUSE COMMITTEE REPORT

Q)
Date Referred: April 9, 1990 FURTHER REFERRALS:

FINANCE
Date of Committee Action:
The JUDICIARY Committee considered: HB 539
HOUSE BILL NO. 539 APPROP: CHILD VISITATION MEDIATION

"An Act making a special appropriation to the office of public advocacy
for a child visitation mediation demonstration project; and providing
for an effective date."

RECOMMENDAT IONS: ] the same title
be replaced with ] a new title
have attached amendment(s)

do pass

do not pass
no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)

fiscal i1mpact [ ] fiscal note(s)
zero fiscal note [ ] zero fiscal note(s)
[ 1

zero with analysis zero fn/analysis

SIGNING DO PASS: SIGNING:
(Check apprrp. collumn)
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Chairman®s Signature
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The HEALTH. EDUCATIO?- & SOCIAL SERVICES Committee considered: HB 539
HOUSE BILE NO. 5%%‘ I APPROP: CHILD VISITATION MEDIATION

"An Act making a special appropriation to the office of public advocacy
for a vhild visitation mediation demonstration project? and providing
for an effective date.”

RECOMMENDAT IONS: n , [ ] the same title
M  be replaced with ( Jf 11 ] a new title

have attached amendment(s)
X do pass
do not pass
no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ 1 fiscal impact [ ] fiscal note(s)
[ 1 zero fiscal not.e_ [ 1 zero fiscal note(s)
zero with analysis_ [ 1 zero fn/analysis
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State Representatives Max Gruenberg and Peter Goll,
th'.MTPyW“BZEn“chR?N.K co-chairmen, House Judiciary Committee
ytCktmt Alaska State Legislature

RIS J >au, Alaska 99611
S*Sw««. AUam
Dt Far Dear Chairmen Gruenberg and Goll,

DU-wM«Uj*or
Cow.Nr. Ybrt

We have been asked by Sandy Armstrong, the

ftrt; form™* PnrtiJnl

Witheal e m v 9 coordinator of our Alaska Chapter of the National
yvM . . . s .
IR Council for Children's Rights, to provide
Icm vr Director H H
frk'W DtuMu*. Euhm |( Civncil information to you.
TV RrmmM KotmS ¢ iw ir 1. Interference with access (visitation) is a
Cam w m tmtnNr» Yrrl Stale R . .
Ol 4 ARine national problem. Various researcher! find that
ortie custodial parents interfere with access (visitation)

in 25% to 50% of cases nationwide. In Wallsrstein
and Kelly's book entitled "Surviving the Breakup"

e e Pl toun (Basic Books, 1980), the researchers found that some
Caurp Ay custodial parent* prevented the access of the child
with the other parent out of anger or spite, while
L AAJVX, CIIM U in other cases, custodial parents made excuses, such
. as saying "Johnny has something else to do today,"
UCL> Sl Ny or by deprecating the other parent in front of the
.BV»\'/ child. Having sole custody is a tremendous power,
and it can be used constructively, by respecting the
LetATRW Cwrm active parenting of the other parent, or it can be
MW used destructively, to undermine the child's

relationship with the other parent.

W NO .W

2. Acces.i (visitation) enforcement programs have

M1 D proven very successful In places where they have
been tried. One example is the Michigan "Friend of

W |.|« ) ) C
>D*rM D»r»«Str|»T the Co_urt (FOC) programl In Mlchlgany ataff
US. Vbmut. Mmrau Investigates access as well as child support
N complaints.
.. ., » O, (more)
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Michigan collects more in child support per
administrative dollar than any other state.

Michigan collects $8.33 in support for every dollar
spent to collect. Michigan officials such as Debbie
Stabenow of the House of Representatives# and Dee
Van Horn, administrator of the FOC, credit
Michigan's balanced approach with this success.

Our National Council received an award for
convincing Prince George's County# Maryland# outside
Washington, D.C.# to hire access mediators to
resolve access (visitation) complaints. When one
parent complains, the access mediator phones or
meets with the other parent, to find out why the
visitation order is not being followed. Either
parent may file a compioint. The County reports an
801 success record at resolving these complaints# at
an average salary time of 1 hour# 37 minutes, at an
average cost of about $15 per case.

Apparently, just having someone in authority care
enough about these issues to contact the other
partnt, and to help educate parents about their
responsibilities, sends a powerful message.

Allowing phone OR face-to-face meetings provides
flexibility for the program.

3. The benefit of a continuing relationship of
children with both parents after separation and
divorce is vitally important to children. A
divorcing spouse may never want to see the other
spouse again, but children do not lose their longing
for the "absent™ parent even years after the
divorce, according to research by John Guidubaldi,
Kent State University, Kent, Ohio, who has conducted
the largest (699 children) study of children of
divorce in the country. Guidubaldi recommends more
access to the non-cuetodial parent than la currently
generally provided aa one means of helping children
of divorce. His findings that divorce is a long-
time streasor of children, and that children long -
for the "abaont"™ parent even yeera after the divorce
is supported by Wallerstein and Kelly, and other
researchers e

4, Bill Number CS for House Bill Number 538 is a
reasonable approach to helping children of
separ.tion and divorce. Section ((B)) ((2)) ((f)) of
the bill# which lets s child 13 or older refer a
person with custody or visitation rights to the
project, is good, because visitation la a child's

right# as wel 1,



The bill would create an Advisory Council on
which two non-custodial and two custodial parents
would join with a legislator, person experienced in
mediation, and a representative of the judicial
branch, Because custodial and non-custodial parents
have keen perspective on the problems the Council
would examine, the Council would seem to have
excellent balance.

In Michigar and Prince George's County, there are
open referrals, without having to first screen them
by the judiciary. This is important to the speedy
resolution of as many complaints as possible.

Thank you both for your support you can give to

this bill, which will do so much to help keep Alaska
children ™"out of the middle0 of battles between
their parents. If you would like additional

information, please let me know.

Thank you for helping to strengthen the American
family,

Sincerely yours,

DLL/vdd



=

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

6-1917H

Chenoweth
Funding Information: General Fund $120,000 4/4/90
Other Funds -0 -
$ 120,000

Original sponsor(s): REP. ELLIS, Menard

BY THE HESS COMMITTEE

NO. 539 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA

- SECOND SESSION

special appropriation to the Alaska

IN THE HOUSE
CS FOR HOUSE BILL
SIXTEENTH LEGISLATURE
A BILL
For an Act entitled: "An Act making a

Judicial Council

for a child visitation mediation

project; and providing for an effective da™e."

BE IT ENACTED BYTHE LEGISLATURE OF THE

* Section 1. Thesum of $120,000 is

STATE OF ALASKA:

appropriated from the general fund

to the Alaska Judicial Council for a child visitation mediation project.

* Sec. 2. The unexpended and unobligated portion of the appropriation

made by this Act lapses into the general fund June 30, 1992.

* Sec. 3. The appropriation made by sec. 1 of this Act takes effect

only if the Alaska Judicial Council
diationproject in accordance with law.

* Sec. 4. This Act takes effect on

establishes a child visitation

the effective date of an Act enacted

by the Sixteenth Alaska State Legislature authorizing the /laska Judicial

iCouncil to establish a child visitation

mediation project.

CSHB 539 (HESS)
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HOUSE COMMITTEE REPORT

?
ate Referred: March 21, 1990 FURTHER REFERRALS:
(Finance added 3/21) FINANCE

Date of Committee Action:

The JUDICIARY Committee considered: HB 544
HOUSE BILL NO. 544 PRESUMPTIVE SENTENCING

"An Act authorizing the Department of Corrections to establish
alternative sentencing and related programs for prisoners."

RECOMMENDATIONS: [ 1 the same title
be replaced with ] a new title
have attached amendment(s)

do pass

do not pass
no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: _letter of iIntent
ATTACHES NEW FISCAL NOTE(S): APPROVES PREVIOUS:
(Dept) (Date/Dept)

[ ] fiscal impact [ 1
[ 1 zero fiscal note [ 1
[ 1] [ 1]

zero with analysis

fiscal note(s)
zero FTiscal note(s)
zero ftn/analysis

SIGNING DO PASS: SIGNING:

Chairman®s Signature
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Date Referred: February 12, 1990 FURTHER REFERRALS:
T JUDICIARY
Date of Committee Action: —KJN j
The HEALTH. EDUCATION. & SOCIAL SERVICES Committee considered: HB 544

HOUSE BILL NO. 544 PRESUMPTIVE SENTENCING

"An Act authorizing the Department of Corrections to establish
alternative sentencing and related programs for prisoners.'

RECOMMENDATIONS: [ 1 the same title
[ be replaced with 1 a new title

have attached amendment(s)
tX do pass
do not pass
no recommendation
individual recommendations

additional referral to”the Committee
ADOPTS: letter of iIntent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/ Dept)

[ X ] Fiscal i1mpact [ 1 fiscal note(s)
[ 1 zero fiscal note ( 1 zero fiscal note(s)
[ 1 zero with analysis [ 1 zero fn/analysis



STATE OF ALASKA BILLVERSION: HB 544 No.
1990 LEGISLATIVE SESSION PUBLISHDATE: HOUSE 3/21/90

FISCAL NOTE

REQUEST;

Revision Date: Agency Affected: Department of Corrections
Title: "An Act authorising thP Department BRU:
of Corrections to establish...” .
Sponsor: Reps. Koponen, Gruenberg r"mpAinr, e

Requestor:

EXPENDITURES/REVENUES: (Thousands of Pollan)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 84.6 84.6 84,6 84.6 84.6 84.fi
TRAVEL 7.5 7.5 7.5 7.5 7.5 7.5
CONTRACTUAL 180.0 180.0 180.0 i«n o0 _JS9.0 180.0
SUPPLIES 25.0 25.0 25 0 ?5.n 25.0 25.0
EQUIPMENT 101.0 06.0 . 96.0
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING m d 297.1 393.1 297.1 393.1  _ 9993

CAPITAL 96.0 96.0 96.0

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

CENERALFUND 302.1 297.1 297.1 297.1 297.1 297.1 1
FEDERAL FUNDS

OTHER 96,0 96.0

TOTAL 398.1 297. 1 393.1 297. 1 393.1 297.1
POSITIONS:

FULL-TIME 1 -0- -0- -0- -0- 0
PART-TIME

TEMPORARY

ANALYSIS :  (Attach a separate page if necessary)

See Attached.

Prepared by: Susan E. Knighton. Director r>tw, . 465-3376
Division: Administrative Services pate:. 03/20/90----------
B ci1C/U L ,M Date: 03/20/90

Agency: Department of Corrections \' Q —

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agencyfies)



HB 544

HOUSE 3/21/90

FISCAL NOTE
HB 544

Page 2

ANALYSIS

This legislation, as currently worded could have a tremendous
fiscal iImpact upon the Department of Corrections. Legal
counsel has advised us that the phrase "alternative sentencing
programs and training, counseling, and " may be interpreted
to expand the State"s liability in the areas of training and
counseling and cause the need to expend significantly more
monies in this area to limit this liability. A conservative
estimate of yearly funding to provide inmates with additional
training and counseling is $398.1 and is based upon requested
but unfunded FY91 needs iIn statewide programs.

Page 2 of 2

No.
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TO: Rep. Niilo Kiponen
Pouch V, Capitol
Juneau, Ak 99811

FROM: Thomas R Kuleck
Box 317
Fairbanks, Ak 99707

SUBJECT: Presumptive Sentencing of First Offenders

Mr. Koponen,

I amn writting to express my concern about the practice
of presumptive sentencing of first time offenders. It seems
that the state of Alaska has taken a position that negates the
power of the individual judge to weigh each case, based on its

merits. In effect, they tell every judge they are not competent
to do the job they are paid for. My particular case would tend
to bear this out. | am presently incarcerated for a non-violent

crime that bears a mandatory presumptive sentence. During some
60 hours of psychiatric evaluation i1t was determined that the
major, if not the only, component to my offense was Post
Traumatic Stress Disorder. All of the evaluating persons have
recommended that 1 be placed In residential therapy at the
American Lake Combat Veterans Center, Tacoma, Wa. Unfortunately
because of the presumtive sentencing, this will never happen.

Is the state willing to accept the responsibility for my illness
I think not. At present there are many incarcerated veterans
diagnosed as having PTSD with no treatment being made available.
What of the judge being able to tailor a sentence to the
individual? Again, not possible due to presumptive sentencing.

I wonder, 1is the state more interested in 'the pound of flesh"
or in rehabilitation?

Presumptive sentencing has shown itself to be the same
failure that capital punishment is, and has been. It"s long
overdue to look at the cause of crime and treat i1t. The good
citizens of this state cannot, and will not, continue to support
a prison system that warehouses rather than rehabilitate. The
elimination of presumptive sentencing iIs a step In the right
direction. Thank you for your time and interest.

Thomas R Kuleck
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POUCHY STATE CAPIIOt
JUNEAU AIASKA 9981 |

inSi [LIiOIIUTMd
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 10, 1990
SUBJECT: House Bill 544 — sectional analysis
TO: Representative Niilo Koponen

ATTN:  Drena Mclntyre

FROM: Jack Chenoweth
Legislative Couns

The measure directs the commissioner of corrections to ini-

tiate and carry out alternative sentencing practices in lieu
of iImprisonment and to provide training and counseling pro-

grams iIn addition to those now operated or provided by that

department.

The range of alternative sentencing options contemplated by
the measure is spelled out in bill section 4, offering a
definition of the term. The general characteristics of al-
ternative sentencing involve the prisoner®s being free of
institutional incarceration as well as the constraints asso-
ciated with placement In a correctional restitution center
or furlough assignment. Suggested alternative sentencing
options explicitly i1dentified In this section of the measure
include home arrest and enforced detention.

The key alternative sentencing provision is bill section 3,
adding a new section to AS 33.30. The section spells out
the permissible elements of an alternative sentencing pro-
gram, allowing the commissioner to establish the program by
agency regulation. Under AS 33.30.096(a), to qualify for
alternative sentencing, the commissioner must first deter-
mine that "with reasonable probability, a prisoner can live
under reduced supervision without violating the law™ or any
conditions imposed to regulate the prisoner®s personal con-
duct. That determination is to be made with reference to
the four factors identified iIn that subsection; before plac-
ing the prisoner in an_alternative sentencing venue, the
commissioner must consider all factors identified iIn that
subsection. Additionally, i1n allowing assignment to an al-
ternative sentencing venue, AS 33.30.096(b) defines the min-
imum safeguards that the commissioner must iImpose.



Representative Niilo Koponen
Page 2
May 10, 1990

One portion of the amendment made by bill section 1 and the
amendment made by bill section 2 are technical conforming
changes, included iIn recognition of the alternative sentenc
ing option that are set out in proposed AS 33.30.096.

Bill section 1 also incorporates, as a new duty imposed on
the commissioner of corrections, the responsibility to pro-
vide training and counseling programs to persons who have
been committed to the commissioner®s custody.

JC :mi
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Harold Wfrum
& Associates

Architects 500 L Street, Suite 500 « Anchorage, Alaska 99501-5996 « Tel. 907/270-3400 = Fax 907/258-7368

March 14, 1990

Legislative Information Office
Public Opinion Office
Anchorage

FAX # 562 4376

TO: Members of the Alaska Senate and House of Representives

This i1s to urge your support of

House Bill No. 544 - Re alternative sentencing and
related programs for prisoners

and
House Bill No. 545 - Relating to sentencing practices

and procedures

I believe these bills should be supported In the best interest of
the general public - can save the state millions of dollars iIn cost
- and will benefit deserving defendants and first-time offenders
in cases where alternative sentencing iIs deemed appropriate.

Sincerely,

C. Harold Wirum



MARY LOU WIRUM

500 L Street, Suite 501
Anchorage, Alaska 99501

(907) 276-3628
Fax (907) 258-7368

Commercial
& Investment

March 14, 1990 Real Estate

Legislative Information Office
Public Opinion Office
Anchorage

FAX # 562 4376

TO: Members of the Alaska Senate and House of Representatives

I an writing to urge your support of

House Bill No. 544 - Re alternative sentencing and

related programs for prisoners.

and

House Bill No. 545 - Relating to sentencing practices

and procedures.
which I believe would benefit deserving defendants, and Ffirst time
offenders, who have demonstrated excellent prospects for
rehabilitation, as well as better serve the public by ensuring that
a greater number receive counseling, occupational and living skills
therapy - as well as save the State millions of dollars in cost.
A large percentage of the prison population are TfTirst-time
offenders, have most of their lifetimes still ahead of them, and
are serving time iIn connection with drug-and-alcohol-related
crimes, living iIn a prison-setting which is not conducive to the
positive growth and rehabilitation which is desired. After serving
appropriate sentences iIn terms of repayment for their offenses,
these bills will parole deserving defendants under appropriate
terms so that their growth and rehabilitation can continue 1iIn a
normal (non-prison) setting. These young people can become
contributing members of society - and hopefully can play a role iIn
the education and determent of other young people who are
susceptible to the same fate.

Most of the general public i1s uninformed concerning such matters
unless personal experience has forced the learning experience upon
them. Perhaps you as Legislators will first view this as unpopular
vote-wise. However, 1 urge you to support these bills for che
benefit of those defendants deemed deserving of alternative
sentencing, and in the best interest of the general public as well.

Respectfully submitted,

Mary Lou Wirum

Certified lommoraal Invostmont Momber
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The Complex Case
of Costly Corrections

One out of every 420
Americans is behind
bars today—at a
staggering price.

Can we afford to be
tough on crime?

luhe Lays is .in jssisunr editor ot State
Legislatures.
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By Julie Lays

fter Oklahoma state Senator
John McCune. a 20-year legis-
lative veteran, advocated early

on crime' is tough on the state budget.
More stringent law enforcement, high-
er conviction rates and longer sen-

release of some non-violent inmategetoces are making already crowded

ease the costly prison overcrowding
problem in Oklahoma, he was defeat-
ed in the next election.

McCune, once the Senate s expert on
prisons, acknowledged that support
for alternatives to incarceration is
viewed by many as being "soft on
crime." "It cost me my seat,” he said.

Yet the increasingly high costs of
corrections are causing prudent law-
makers to realize how "getting tough

Trig \]

fcp voxwins jisyp

AM
rajAl&t& P-
ounce

prisons and jails even worse. The
expense of building new prisons, as
well as such operating costs as health
care, salaries, food, clothing and
security devices, continues to increase.

"The cost of operating the nation s
prisons and jails has tripled during the
past decade," says James Austin, direc-
tor of research for the National Coun-
cil on Crime and Delinquency. "Many
states are now seeing that escalating
prison budgets threaten to curtail vital
services for health, education and
transportation. Unless there is a signifi-
cant reversal in these trends, prisons
will continue to be the growth indus-
try for most states. We are simply
punishing beyond our means."

Nationwide, the prison and jail
population has doubled in the past
decade. There are about 000.000
prisoners in state facilities today—that
is one of every 420 Americans—ihe
highest rate in the Western world.
State spending for corrections con-
tinues to grow at a faster rate than
total state spending.

According to the Criminal Justice
Institute, 08.4 percent ot American
prisons are operating above capacity.
36.7 percent are operating above 125
percent capacity. 21 7 percent above
150 percent, and 1.7 percent above 200
percent. In fact, at least 37 states are
now under court orders to reduce
prison overcrowding. This leads manv
lawmakers to assume the solution lies
in building new prisons. But it is an
expensive solution

A new 500-bed prison tvpicallv costs
between 515 million and ScO million
According to the Correction* Compcn-

>fj(r Lrnnljtum Fihrujrv WS"™ J.ue 15



dium. depending on the type (low.
medium or maximum security) and the
location of the prison, new prison beds
can cost between $3.500 and Silo,000
to construct. The average cost is about
542.000 per bed.

in North Carolina, the largest prison
construction program in the state's his-
tory is under way—the construction of
2,554 beds and facilities at a cost of
S29.3 million. In Michigan they re
building 19 new prisons. Theres no
bigger growth industry in the last two
years in Michigan than the corrections
department. ’ said Senator Jack Wel-
born. Alabama has spent S90 million
in the last five years for prison con-
struction: that translates into almost
51.000 per Alabama family per year.
Texas needs to build 25,000 beds
immediately,” says the mission state-
ment ot the Texas Department of Cor-

rections, "and then one prison every
eight months to infinity" to keep up
with the incarceration rates. And
California estimates it will take up to
So billion worth of construction to
solve its prison and jail crowding
crises.

"This is craziness," said Senator Sue
Wagner, referring to her state of
Nevada, which has the highest incar-
ceration rate in the country. |lcant
believe the citizens ot my state want to
build a new prison every time we legis-
lators get together in Carson City."

While building prisons is costly,
keeping them going is even more ex-
pensive. Prisons are compiete. minia-
ture communities that provide heaith
care, vandal-proof shelter, tood. water
and sewer, recreation and employment
all insecure environment. Construc-
tion costs are only a traction ot the

operating costs ot prisons.” -aid Ten-
nessee Senator Bill Richardson Keep-
ing an inmate in prison usually runs
between $10,000 and $30,000 a year.
In some states costs are tar higher.
And if you think more liberal useot
the death penalty would save money,
think again. According to lonathan
Gradess, executive director of the New
York State Defenders Association, the
cost of life imprisonment tor 40 years
is around S002.0C0 while the expense
of a model New York capital case
across the tirst three levels ot review—
the trial and penalty phase, the appeal
and the review in the U.S. Supreme
Court—is about $1.8 million. He
agrees with Justice Thurgood Mar-
shall's statement ot 15 years ago:
When all is said and done, there can
be no doubt that it costs more to
execute a man than to keep him in

Ways to Cut Costs Are Already in Motion

« Intensive Probation.

Georgia's intensive probation
program, a model for projects in
several other states, began in 1982.
Costs are controlled by keeping cer-
tain non-violent offenders out of
state prisons, sentencing them in-
stead to intense probation that re-
quires five face-to-face contacts per
week with a surveillance officer, 132
total hours of mandatory communi-
ty service work, mandatory em-
ployment, a weekly check of arrest
records, and routine and unan-
nounced alcohol and drug testing.
Offenders spend six to 12 months in
the program followed by a year on
regular probation. Most have com-
mitted property or drug-related
offenses. The program costs an
average of $1,600 per offender per
year compared to $9,000 to incar-
cerate one inmate.

* House Arrest.

Florida has led the way in this
area, but many states are beginning
to see the benefits of such programs.
The North Carolina General As-
sembly appropriated S253.000 last
year to expand the electronic house
arrest program, whose first-year
funding was S65.000.

Wyoming is experimenting with
a house arrest program at a start-up
cost ot only $30,000. It's Surveil-

b Rfrffavska STpelnxitUium

eance and Tracking of Offenders
Program (STOP) places non-violent
property offenders under house ar-
rest monitored by special electronic
devices, allowing them to leave
home only to go to work or to pre-
approved appointments. Governor
Mike Sullivan said the cost of STOP
is $14 a day compared with S35 a
day in the state prison.

- Sentencing Guidelines.

Chase Riveland, director of the
Washington Department of Correc-
tions, estimates that sentencing
guidelines have saved his state the
cost of three new prisons. Some $30
million has also been returned to the
general fund. In fact, the guidelines
have been so successful in reducing
prison populations that Washington
can rent cells to other states, hous-
ing their inmates for $60 per day,
per cell. The program isexpected to
bring the state $20 million between
1987 and 1939.

 Prison Industries.

In California the Prison Industry
Authonty. which employs more
than 5,000 inmates. <ays it saves
taxpayers S17 million annually in
housing and program costs. By 1991
this savings is projected to increase
to $55 million.

In Minnesota, between 5 percent

and 10 percent is deducted frgm
inmates' wages if they earn more
than 550 every two weeks, allow-
ing the corrections department to
transfer up to 5100.000 each year to
the Public Safety Department's
Crime Victims Reparations Board.
The funds «re used to pay such
victims' costs as medical bills, coun-
seling expenses, funeral expenses,
support for dependents and loss of
wages.

In Illinois, prisoners have been
trained in the removal of asbes-
tos and have begun to remove the
material from correctional facilities.
Correctional Industries Superinten-
dent Robert O n projects the cost of
using the inmates for one building
at $150,000, compared to an esti-
mate of S300.000 to $500,000 if a
private contractor did the work.

Best Western International, a
non-profit association of hotel and
motel owners, installed and paid for
a computerized telephone reserva-
tion system in a minimum-security
facility near Phoenix, Ariz. The
company trains inmates and pays
them the same wages as other
agents. Prisoners get to keep a third
ot their pay, a third goes to the state
to offset the cost of incarceration,
and a third goes to a trust fund set
up tor inmates being released.

—lultr 1J>*



Annual Cost of Sentencing Options
(Exclusive of Construction Costs)

Option

Routine probation
Intensive probation
House arrest
Without electronics
With telephone call-back system

With passive electronic monitonng

With active electronic monitoring
Local jail
Local detention center
State prison

‘ocuTT- /fti/i Pttrm ht m Eipindin*
e.'orparstion. .Vowmtw 1°$7

prison tor life.'

Prisons are assailing state -evenues.
In Ohio, the corrections budget in-
creased 16.5 percent last year while the
general budget grew only 4 percent.
Texas general budget grew by 0.3 per-
cent. its corrections budget by 33.3
percent. California s operating budget
tor the department of corrections
reached 51.2 billion in 1985 and is
expected to hit S3 billion by 1900
According to Gieg Schmidt, chief con-
sultant to the California Senate ludi-
ciary Committee, the department ot
corrections has become "California's
version ot the Defense Department.”

In 1987, according to the Census
Bureau, the 50 states spent more than
511.7 billion on corrections, including
5°.3 billion for current operations and
51.4 billion tor construction.

ne reason corrections costs are
taking up a bigger portion of
the general state budget is that

Opnonj(or Cnm

Annual Cost

S 300- 2,000
51.500- 7,000

S1,350-
52.500-
52.500- 6,500
$4,500- 8,500
58.000-12,000
55.000-15.000
59.000-20,000

Stmt Momcj. Cjlif.: The RAND

7,000
5,000

inil SnuerKir*

specific responsibilities are allocated.
For example, some states house state
prisoners in local jails but in other
states they must be housed in state
prisons. In fact, many states use
local jails to house state prisoners
without fully reimbursing the local
governments.

'We need to look more strongly at
alternatives instead of building more
prisons." says Parker Evatt, a member
of the South Carolina House of Rep-
resentatives for 13 years and now the
commissioner of the South Carolina
Department of Corrections. "Our
prison system isgrowing by about 8CO
people per year. That's a new prison
every year. Let's look at more home
arrest, intensive probation, restitution
centers, halfway houses and parole
and probation. Lets really use elec-
tronic monitoring instead mf playing
with it."

Are these alternative programs
cheap? No. Arc they cheaper than

state aid for local corrections progriaarceration? Usually. For example.

isnow the fastest growing category ot
<tate aid to local government. Total
state spending for corrections was
511.7 billion in 1987: local aid is 8 per-
cent ot all state corrections expendi-
tures. In tiscal 1987. states provided
5-332.5 million in aid to local govern-
ments. This represents nearly four
times as much corrections aid as was
provided in 1080.

Of course, state corrections aid to
local governments varies tremendously
trom state to state. In five states—
Connecticut. Delaware. Hawaii. Rhode
Island and Vermont—all corrections
expenditures arc made by the state
government. Nineteen states did not
otter iocal aid in 1°87 In the remaining
states there are wide differences in how

Georgia has a number of alternative
programs—from basic probation to
intensive probation and home confine-
ment to "boot camp" for young con-
victs—that range in daily costs from 75
cents to 536.50 per person. The cost of
keeping an inmate in a Georgia prison
is estimated at $36 85 per day.

Intensive probation supervision is
one alternative being tried in 40 states.
Most programs require community
service, periodic checks of local arrest
records, curfews or house arrest, ran-
dom drug and alcohol testing, resti-
tution to victims, employment and
payment of a probation lee.

Home arrest, often using electronic
monitoring devices, is another strategy
being used in at least 50 different loco-

tions. Home arrest allows non-viole
criminals to be incarcerated in thi
homes rather than in premium pris>
@K if tii + leave home without pt
mission, the electronic anklets

bracelets will report that to the poli<

Sentencing guidelines have be
used successfully in a couple of sta
not only to standardize penalties ¢
also to reduce costs. The guidelines.
based on a grid that coordinates
specific offense with the cnmm;
record. The systems ensure that cos
prison space is reserved for tn
dangerous criminals, while the <
violent offenders are subject to
variety ot alternative punishments

Can states save money through
mates' labor? Most states oper
prison industries, which can take
least three different forms: product
of such things as desks and lice
plates, for use directly by govemtru
use ot prisoner labor for prison m
tcnance: and private sector jobs wit
prison walls.

Forty-eight states and the fed-
prison system have more than 5o.
prisoners working in prison indust
producing more than*S860 millio;
annual sales, mainly to federal, s
and local governments and non-pr
organizations. About 10 percent o
inmates work in prison industrie-

A major benetit of prison indust
is that they are usually self-support
or even if they are not, they are
expensive than alternative inmate
vices such as vocational training
basic education, h some states, inr
wages, which averaged about S3
day in 1986. have deductions mat
reimburse the corrections departn
for a portion of the cost ot the mm.
incarceration, to contribute to
financial support of their families,
to pay into victims' compensa:
funds. In addition, 16 states have
perimented to a lesser degree
private-sector prison Industrie-
which inmates work for a private
operating within the prison. Inn
may earn the minimum wage and
tribute relatively large amounts o
costs ot their incarceration.

With new prisons needed every
to keep up with the lock 'em
philosophy prevalent today. -
thing isgoing to have to give. Unt
public accepts alternatives to i
ccration as legitimate puni-hr
legislators will be laced with t
decisions.



Ranking the Nation's

Most Punitive
Costly States

HIGHLIGHTS

This issue of NCCD FOCUS represents
the second annual ’Ranking the
Nation's Mo6t Punitive States | The
United States, now with more than
625.000 inmates in priion. has long
been recognized as a country that im-
prisons a large portion of its population
Since 1930. the nation's imprisonment
rate has nearly doubled - Presently,
over 40 states are under some form of
litigation related to crowding or uncon-
stitutional conditions of confinement

Thissurge in the numberofinmates has
been interpreted by some as an indica-
tion of a more punitive attitude toward
the cnme problem that characterizes
the politics of contemporary criminal
justice Punitive attitudes have tradi-
tionally been a ted as the reason certain
states and regions have higher im-
prisonment rates than the nation as a
whole

As states respond to the pressure of
overcrowding, more attention is being
paid to comparing states in terms of
their use of other forms of control in
addition to prisons And states are also
concerned with the high co«u of these
systems State and federal prison
population data, the most obvious
means of calculating comparative im-
prisonment rates, reflect only a single
component ofajurisdiction's correction-
al system and exclude other far-
reaching forms ofincarceration and con-
trol. including jails, juvenile faciliuee.
and parole and probation

For these reasons, the domain of prison
control must be evaluated in relation to.
and in many case* as overlapping with.

and

the control exercised by other correc-
tional control systems This has become
all the more obvious in recent years, as
many states, facing crisis situations in
their prisons, have placed many of-
fenders in a wide variety of non-prison
correctional settings

The major findings of this report are

» The nation’ use of pnsons, jails, proba-
tion and parole continues to grow at
record levels Morethan oneoutofevery
100 persons are under the control of the
criminal justice system 3

Washington. D C . ranks number one
in all forms of punishment and
criminal justice expenditures
Despite an enormous investment in
criminal justice agencies, policy
makers have recently chosen the
nation's capitol .. the sue for further
investment in more incarcerative
policies

The South continues to have the
highest regional imprisonment rate
and the highest total control rate
However, the West, fueled by
dramatic increases in California, has
the highest regional total incarcera-
tion rate (includingjails and juvenile
facilities, as well as prisons/

mIn 1987, it cost each man. woman, ar.d
child $211 per year to fund state and
local criminal justice systems This
figure compares with $95 in 1979

e There is a strong correlation between
rates of criminal justice expenditures
and cnme rates. States that spend the
most on criminal justice have the
highest cnme rates Despite a con-
tinuing increase in expenditures for
cnminal justice agencies and in the
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use of formal punishment, cnme rate-
continue to escalate.

IMPRISONMENT VS.
TOTAL INCARCERATION RATES

The most commonly used gauge of the
punitive nature of a state or geographic
region is the imprisonment rate Th.s
rate typically refers to the number c:
persons in prison on a given day. per
100.000 state population. Southern
states have historically had the highes’
levels of imprisonment in the countrv
which has been interpreted by some ex-
perts as reflecting the conservative-
political and social values of that region

Table 1 shows the rates of imprison-
ment for the 50 states and Washington
D C. Among the 15 states with the
highest rates of imprisonment. 11 were
Southern states iincluding Washing:c.i
D C 1 The table also shows that the
Southern region had the highest im-
prisonment rate followed by the Weir
Midwest and Northeast. Among the 15
states with the lowest rates ofimprison-
ment. seven states were in the North-
east and six were in the Midwest

Overall, state rankings for imprison-
ment varied little from last years
report, which used 1986dau However
a few states showed significant in-
creases or decreases in their imprison-
ment rate between 1986 and 1987 Jr.-
terestmgly, Washington. D C, which
has the highest imprisonment rate in
the nation, increased .. imprisonment
rat* from 1.078 4 in 1986 to 1,197 4 per
100.000 in 1987 Alaska is second wit.-,
a rate of 481 5 per 100,000 and replace:



Table 1: Imprisonment vs. Incarceration Rate?

. u it|7
H'ﬂ]* Stfit* Fopulat tort* TrUorttr e«
t N 622 7. fiftl
Lt 323 2:321
D*l*(\j/v ™ Iftft
ad* - 1 907
i: q{COI"U 3.%23 12.46ft
Ii & *61 13.373
7 110Na 3.316 10.9ft!
6 AlikftM t.013 12.427
| C*«ril« 6 222 16.373
n*nriAAd ft.333 13.*4°7
OklahoM 3.272 9.%31‘19
i . 12.023 32.#tft3
13 Eé’rrtWBCarollna 6. ftl 3 ;7.2ftt
V] f 2 623 4 1)1
13 t.200 23.179
17 27.663 46.973
2, ft16 MI
1] ar 3.211 7 311
It Taaal 14 766 36 (iz%
20 %ﬁl’% 17.123 ®
21 Nlalee 2.316 3 «ft
22 Virginia 3. tOft 13 32
2) Ohio 10.76ft 2*.2*0
2t Miltiourl 3.103 11 337
23 Hawaii 1 06 2.266
26 Oraton 2. 3 *42
27 Indiana 33@ 10.627
26 vwoaing 9ft0
2t 7 472 3.662
10 IV 1.300 . 6*
31 11 irvoia 11.362 19 630
32 Soutn Canoea 709 1.133
33 Tanraaiaa ft,63i T 42%
ljano 99 1 *62
33 «ncucky 1. 927 %.fﬁi
3(75 !\:/Iolntana 109 .167
olora 3.294 ft.601
% Frage Rland 914 1.429
3f Viraoni i 3ft« 789
fﬂ f/\%ﬂﬁ'éﬁ]”t'a 11.934 14.267
{ ft.3)6 4.131
ft2 Fatrajtu 1.39ft 2.066
*3 wiaeonain * 607 4.001
fift Patah 1.610 1.166
*3 Uvo 1.167 1 326
*6 haaaarhuaatts 3 633 6 234
i [} R 2.63ft 2.141
® How fl***>tr\ira 1.037 647
*t wat virtinia 1.697 1 ftftl
30 Forth Daiota 472 *30
31 Mirwtoaota ft.2*6 2.3*4
raA®
SoCra 11.163 221.392
sy S0 b1 111683
«aqu }
dothzAsr 30.277 86 90)
TOTALS 2ft).399 333.309
* Total population in thousands

**  Average dally jail
For 100 900 totol

*kk

population (1967),

ee** jjftWr of persona in pnaon. jail,

Connecticut.

In Uvo states of Alasko.

populations for 1967 art ostuMtoa dra«*s Iron ruiliarutf report*
aa repotted
and juvenile facilities per 100.000 totol

Delaware

1917

1<rpr 1sonrvent fariorva .34 suvkrh 7 .
iUIftfe* Rank Stata in Jail** Ra{(‘)*** n%lv(a:\r/]vhs!fioaor ncarlfaatzri**’t*g‘
197 t 0cC 1.47% 249 1 *13
*61 3 Navada 1.923 191 1 *42 12%
*33 1 Louu lana 10.300 230.6 1.02 391
**0 3 Alaska 0 313
. % Califorma 10.602 216. 14}1 313
lift n Aruorva 3.1)7 131. 1.011 303
32) ! South Carol Lna 3.673 107 2 713 *97
31 18 Florida 2*.602 20*.4 2.311 ot I
Oaiavaro 0 0 149
297 Caort 16 9.30* 132.7 1.3)6 *72
294 11 Alabama * 324 Oj.t ] .19
269 0 ] N iwan Nerte %[1)4'% 105 253
? «« .31*
260 2 Oklahoma 2714 +3 33 1'%%% B
13 Taiaa 233*38 1)94 2.421
14 Viriinia 7]8 1)1.0 1.434
Now Joraoy 13.107 1% 1.697 37t
;3 9 Now Tork 23.49* 9 2.224 )7ft
2)1 2 19 Michifan 6.3*7 90 1.6&4 372
20 North Carolina 3.340 69 112 143
227 9 21 Kanaaa 1.914 »7 30 3*2
22 Ohio - 73? @ o . lift
% 23 Araanaaa *.912 249 321 *
2% Oregon 2. %49 »0 392 313
ﬁ 23 Miaaiaaippi 1 0il 34 7 333 312
26 Indiana ft.710 13 13 1.320 304
193 27 Now Maaieo 1.421 93 *91 30ft
1%- 26 Mooaino 377 » 9 17 304
29 ill mola 12.616 134 1.9) 297
176 )0 Missouri 2.63ft 33 92 113 294
171 31 Kentucky ft.494 123.9 407 219
140 k7] Washington 3.211 114.2 1.1)4 274
137 3 Colorado 1.793 113 0 0 274 .
1*6 Wiscona la 3.73 119.6 61\/} 236 .F
1*4 Pennsylvania 13.1Qb H 110.3 1.103 231 1
34 Connect leut | 0 241 0
1;i 9 37 South Oakotft 29ft *1 *4 ﬂ 2)3 7
9 31 Montana *12 226 223.1
16 3 Idaho 416 %‘j 223°3
1)4 3 Hawaii < « ﬁé 223.2
1)3 1 ftl Nobrasko A7* 43 274 7
1 9 42 lowa .7)4 94 3* 427 zb
6 . 7f0 10 93 212
112 Utah .044 63 *3 217 i%
111 *3 Maino . 372 »l 14 214
104 fift Now 8a«pshiro 106 '3 124 120
1% ;é Rhode Island < 0« 103 133
Minnesota | . 3.104 ) 13 361 13
é} ca West Viriinia 1.13* 60 43 141 .
33 Venom 9 « 3 < 13 1*
40 0 31 North Oaaota 2*3 34 63 49 no
RC10N
26ft 2 WIST «1.320 19 993 et
2ft 1 SOUTH 117.7)3 i 13.))3 *ﬁ f
ea* 4 NCFTWAST %ﬁ g 111 4 4 é&i 320 4
176 6 Miaw tst : U 3 29) 1
210 1 TOTALS 309 643 27 3 3) 303 3t

In the 1967 UCL

Nswall. khodo Island

all irwutsi art accounted for m the prison fijwf#a

Nevada aa the state with the highest
imprisonment rate. However. Alaska’s
high ranking is misleading nsits prison
figures include persons awaiting trial or
serving short sentences. In most other
states these inmates are counted injail
populations

To correct for this bias, we created a
'total incarceration rate' which in-
clude; prison and jail populations and
juveniles in custody * When the states
are ranked according to this criterion,
the West replaces the South as the
nation’s leader with a rate of 132 7 per
100.000 Nevada reassumes iu number
one state ranking, and D C continues to

have the highest rate of incarceration
ifour times the national average!
California’s dramatic increase in prison,
jail and juvenile facility populations is
«he main reason the West has taken the
lead in incarceration Since the previous
NCCD report. California added about
6.300 inmates to its prison population,
more than 19,000 inmates to its jail
population, and 2.100 children to its
juvenile facilities

When the total incarceration measure is
compared to the imprisonment rate, sig-
nificant changes occur among the suites
with respect to their national ranking

Tennessee, for example, moves from 33

and pnone coila to.na.viduai

and Vermont .which maintain cvablhoaprison

state officials

population fIVIM

irtd jail Ifltont

to 13 in total incarceration, in part
because the state houses many state
prisoners in local jails due to a consent
decree restricting prison populations
The same phenomenon also explains
increases in rankings for other states
including New .Jersey. Texas, and
Louisiana

Connecticut, on the other hand, moves
down to a rank of 36 for total incarcera-
tion compared to a rank of 16 for
imprisonment. Similar declines for
other states, such as Hawaii, Rhode
Island and Vermont, simply reflect that
they .lso have consolidated jail and
prison systems
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FY 90
2,846
1,277

$96,759.
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ANALYSIS

This legislation, as currently worded could have a tremendous
fiscal i1mpact upon the Department of Corrections. Legal
counsel has advised us that the phrase "alternative sentencing
programs and training, counseling, and ' may be interpreted
to expand the State’s liability in the areas of training and
counseling and cause the need to expend significantly more
monies in this area to limit this liability. A conservative
estimate of yearly funding to provide inmates with additional
training and counseling is $398.1 and is based upon requested
but unfunded FY91 needs ir statewide programs.

No.
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IN THE SUPERIOP COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT

MICHAEL CLEARY, DEMETRY KENEZUFOFF,
HARRY MORGAN, BOB OWEN, THOMAS WALTER,
and ERNEST MORGAN, on behalf of
themselves and allother persons who
are now or will besimilarlv situated,

(gl A )

Plaintiffs,

ROBERT SMITH, Commissioner, Department
of Health and Social Services; ROGER
ENDELL, Director, Division of Adult
Corrections, Department of Health and
Social Services; VERNON CAULKINS,
Assistant Director, Division of Adult
Corrections, Department of Health and
Social Services; REVEREND WILLIAM LYONS,
BEVERLY DUNHAM, FPEDERICK PETTYJOHN, AL
WIDMARK, and CONRAD MILLER, all of the
Alaska Parole Board; SAMUEL TFIVETTE,
Executive Director of the Alaska Board
of Parole; and their subordinates,
employees, and agents,

Defendants.

Case No. 3AN-81-5274 Civil

MEMORANDUM DECISION
AND FINDINGS OF FACT AND CONCLUSIONS OF LAW

l. Introduction

In this Memorandum Decision, the Court explairs its
principal Tfindings of fact and conclusions of law adopted 1iIn
this case. Separate, detailed sets of findinas of fact and con-
clusions of law, alona with a separate order setting forth spe-
cific remedies, have been issued simultaneously with this Mem-
orandum Decision.

Initially, the Memorandum Decision summarizes the
Court®s Tfindings of fact and conclusions of law. The Decision
then discusses the procedural background of this complex litiga-
tion, and then aJdrt general principles of law applicable to
this case, as well as general findings of the Court. Thereaf-
ter, the Decision separately considers each 1issue litigated at

trial, r.amelv, overcrowding, health care, search ar.d seizure,



urinalysis testing. Remedies and attorneys®™ fees and costs are

briefly discussed at the end of the Decision.



elusions of law, and remedies, are summarized on. an Is-
sue-by-issue basis below.
A. Legal Principles Generally

Consistent with applicable federal authority, the
Court has adopted the '"cruel and unusual punishment”™ standard
evolved under the Eighth Amendment to -the United States Consti-
tution for analyzing prison conditions of convicted and sen-
tenced prisoners, and the punishment standard evolved under the
due process clause of the Fifth and Fourteenth Amendments to the
United States Constitution fTor analyzing prison conditions for
pretrial detainees. The Court has also adopted the "totality of
conditions” analysis of federal cases under federal lav; In exam-
ining plaintiffs® federal and state constitutional claims in
this case.

The Court has also interpreted the cruel and unusual
punishment prohibition of Article 1, 812 of the Alaska Constitu-
tion for sentenced offenders, as well as the due process clause
of Article 1, 87 of Alaska®"s Constitution for pretrial detain-
ees, In a manner similar to the federal standards. The Court
has additionally looked to relevant Alaskan statutory authori-
ties, e.g. AS 33.30.020, 1i1n considering plaintiffs® claims.

B. Analysis Of Individual Issues

1. Overcrowding

Generally, the Court concludes that defendants®™ 1i1nsti-
tutions were not, at the timre of trial, unconstitutionally over-
crowded. In so holding, the Court concludes that 'double bunk-
ing"” of cells is not unconstitutional per se, but that the '"to-
tality of conditions™ ot each institution must be considered.

The Court finds and concludes that the sinole laroest
and most difficult oroblem facing defendants and DCC 1is 'over-
crowding:" defendants®™ ability to provide, throuoh limited re-
sMurc®s, constitutionaLlv adecuate housinc, staffirc and pro-

gramming for Alaska®"s spiral iIra prison population. Alaska’s



prisons were, at the time of trial, generally filled to their
operating capacities and/or extended capacities, and indeed,
have occasionally exceeded such capacities. The Court concludes
that in order to prevent unconstitutionally overcrowded housing
conditions from occurring 1In such prisons, presumptive popula-
tion "caps" or ceilings for each iInstitution, and for the
state-wide system generally, must be established. In a "tenta-
tive decision,” the Court has tentatively established such popu-
lation 'caps'" for each institution and for the system. After an
opportunity for comment from the parties, such decision will be
transformed into a final order.

The Court also finds that defendants®™ prison popula-
tion projections for the near future, and plans to accommodate
such population increases, are unreliable. First, although de-
fendants have examined the frequency of prison admissions over
the recent past, defendants admittedly have not studied the ef-
fects of Alaska"s presumptive sentencing scheme, and have not
factored such effects into their population projections. Under-
standing the effects of Alaska®s presumptive sentencing scheme
on Alaska®s 1increasing prison copulations 1is, iIn the Court®s
view, critical to making credible population projections in the
future. Second, the Court finds that defendants®™ ambitious con-
struction and expansion plans to meet such increased populations
also lack credibility. One set of plans was presented at trial,
ar.d a vastly different set of plans was offered at a post-trial,
post-legislative hearing. Accordingly, the Court has ordered
defendants to conduct a reliable study of the effects of Alas-
ka®"s presumptive sentencing on DOC"s prison population projec-
tions, and to report to the Court, at a subsequent hearing, on
such revised population projections along with defendants®™ re-
vised plans to meet prison population iIncreases.

The Court has also ordered certain other relief m
connection with the housirc of inmates in nonresider.tial ar*as
of defendants®™ institutions, multiole cccuoancy of runtime .=d

administrative cells, and defendants®™ Ilong term olans for Third



Avenue, Pidgeview, and dormitory residential arraraements at the
various institutions.

The Court also finds that the costs of increased oris-
on populations present serious fTinancial burdens to defendants.
Specifically, the Court finds the cost of maintaining a prisoner
iIr. "an institutional bed to be approximately S75.00 per day; 1In a
halfway house bed to be approximately S43.00 per dav; and under
parole or probationary supervision to be approximately S2.50 per
day; and the ratio of operating costs to construction costs,
over 30 years, to be 16 to 1.

The Court also concludes that to meet Alaska®s spiral-
ing prison population, defendants will likely have to 1involve
various alternatives currently available to them, including pro-
curing or building new housing, expandincr the use of halfwav
houses, 1increasinc the use of work and rehabilitation furloughs,
u*d continuing the use of the executive clemency or commutation
program.

2. Health Care

The Court finds and concludes the: generally, defend-
ants " health care system meets constitution’l and statutorv re-
quirements. Areas where 1improvements are indicated include
backup physician services iIn the Anchorage bowl area, mental
health and psychiatric or psychological services iIn the more
remotely Ilocated institutions, increased dental care services,
increased medical-related transportation services, and a medical
records clerk position for Anchorage.

The Court has also reouired defendants to promulgate a
reaulation or policy requiring medical personnel only to dis-
pense medications to inmates.

3. Search And Seizure

The Cc < concludes that prisoners retain diminished
riahts to privacy under the federal and state constitutions.

The Court also concludes that random and unannounced cell

searches nr 'shak™-dovn'" searches. 8,en iIn the absence of the



prisoner, do not violate federal or state constitutional privacv
provisions.

With respect to 'strip'" searches or visual body cavity
searches, the Court concludes that under Alaska®s Constitution,
defendants must have, In non-emergency, non-contact visit situa-
tions, a reasonable basis to conclude that contraband 1is beir.o
concealed by inmates on “their person before conductinc such
searches.

With respect to 1iIntrusive body cavity searches, the
Court concludes that under Alaska®"s Constitution, defendants
must have a showing of probable cause "to believe that contraband
iIs being secreted iIn a prisoner®s body cavity before conducting
an i1ntrusive body cavity search. Additionally, such searches
must be conducted by medical personnel only.

Defendants have been ordered to submit proposed regu-
lations and/or policy statements conforming to the Court"s con-
clusions and holdings.

4. Adeguacv of Staffing

Generally, the Court finds and concludes that defen-
dants® level cf staffing throughout its institutions meets mini-
mal constitutional and statutory requirements. In so holding,
however, the Court notes that defendants®™ expert, Dr. Allen
Ault, recommended that defendants obtain 184 new staff positions
system-wide in 1984, but that the lecislature appropriated funds
for less than 50% of such positions recommended. The Court also
notes that certain iInstitutions, notably CIPT, were marginally
staffed at the time of trial. The Court generally Tfinds that
staffing needs will increase with iIncreased prison populations,
additional institutions, and programming needs. Accordingly,
the Court has ordered defendants to report to the Court, at a
hearing iIn the future, on the level of staffing funded bv this
year®"s legislative session.

5. Train ire

The Court finds arc concludes -hat nen.erallv, the

training procedures and activities of defendants are



constitutionally adequate. The Court declines to recruire, as a
matter of constitutional or statutory requirement, any
particular entrance-level screening instrument to be utilized bv
defendants. The Court finds that the recommendation of experts
to the effect that additional training 1In areas such as
cross-cultural awareness, irteroersonal skills, communications
abilities and the “like, awe sensible, and recommended. The
Court has reouired defendants to submit to the Court a proposed
regulation or policy statement regarding the retraining of
corrections officials who have been disciplined or suspended.

6. Rehabilitative Programming

The Court has held that under the "reformation princi-
ple of Article |1, 812 of the Alaska Constitution, prisoners
have a right to receive, and c rrectional officials have an ob-
ligation to provide, at least mirinal rehabilitative proorammir.cr
offerings, adopted in good faith and on a rational basis by cor-
rectional officials, and designed to assist prisoners 1in reform-
incr their criminal conduct and rehabilitating themselves into
useful, contributing members of society. Statutorv authoritv,
including AS 33.30.020, Ulikewise requires the provision "f some
rehabilitative programming to prisoners, including pretrial de-
tainees. The Court also holds that prisoners ha”e standing to
litigate the 1issue of their right to receive reformation pro-
gramming or treatment.

In so holding, however, the Court concludes that nei-
ther the Alaska Constitution nor Alaska statutes guarantee or
assure any particular prisoner or groups of prisoners that they
will, in Tfact, be rehabilitated or reformed by the end of their
incarceration. Nor has the Court held that prisoners must re-
ceive rehabilitative programming at all times during theilr peri-
od of 1iIncarceration. Finally, the Court has not held that ar.v
single or particular nori»l or theorv of rehabilitative orocrar-
mir.c -- 1including the so-called 'cognitive deficit theory"™ or
"*cde! urced bv th® ulsirtiffs ¥t “rial — ¥? T"-dated h" Alas-

ka"s Constitution or statutes.



The Court generally finds that, with certain excep-
tions, the defendants®™ programming offerings throughout their
institutions meet the requirements of Article 1, 812 of the
Alaska Constitution as well as relevant statutory provisions.

The Court finds, however, that as of the time of tri-
al, no oncroing evaluation study has been utilized bv defendants
to determine the efficacy”™ of their procrrammina. Accordingly,
the Court has ordered defendants to develop and Implement a me-
dium and long term evaluation study, including recidivism stud-
ies, to provide defendants with information bv which they may be
able to evaluate the efficacy of rehabilitative programs, and
mixes of programs, offered to particular iInmates.

The Court also concludes that defendants®™ policy of
requiring prisoners to have a“high school or G.E.P. diploma and
to score at the 9th grade Tfunctional level on the Ilowa Basic
Skills Test, before being given access to post-secondary educa-
tional classes, 1s arbitrary, 1inconsistent with applicable stat-
utes, and invalid. Defendants are ordered to discontinue this
policy.

The Court finds that the use of entry-level, basic
needs screening procedures and tests 1is desirable, but requires
defendants to utilize testing iInstruments which are validated
and ""normed'™ for prisoners taking the test, particularly includ-
ing minority prisoners, such as Alaska Natives.

Finallv, the Court has ordered the Drovision of addi-
tior.al limited programming offerings at Fairbanks Correctional
Center for women inmates, Third Avenue, and Ketchikan Correc-
tional Center (post-secondary educational offerings).

Of general concern to the Court is the serious problem
of idleness which exists to varying degrees throughout the in-
stitutions 1iIn Alaska®s correctional system. The availability of
meaningful work opportunities, along with rehabilitative pro-
gramming offerings, would reduce the level of idleness through-
out the svster, m.cre»s™ rehabi litative zrcsrpcts, and decrease

the risks of "i1ol™n.ce, conflict and tension.



7. Access To Files

The Court concludes that there is no merit to plain-
tiffs®™ contention that defendants®™ procedures and restrictions
on access to prisoners® Tiles violate prisoners®™ statutory or
constitutional rights.

8. Constitutionality Of Regulations

The Court* concludes that three of defendants®™ refla-
tions are invalid or unconstitutional, and must be revised.

Specifically, the Court holds that 7AAC 60. 400 (b (1),
which defines ™"prohibited conduct,” 1including a "major infrac-
tion"™ 1s unconstitutionally vaoue.

The Court also holds that 7AAC 60.320(a), and
7AAC 60.330, which disqualify prisoners from consideration for
eligibility for work Tfurloughs until they have six months or
less remaining on their sentences 1is arbitrary, irrational, and
inconsistent with AS 33.30.250(Q)-

The Court also holds that 7AAC 60.335, pertaining to
the revocation of furlough without a prerevocation hearinc, in
the absence of an emercency, is unconstitutional.

The Court has ordered defendants to submit revised
drafts of the foregoing regulations, consistent with these hold-
ings, within 30 days.

9. Constitutionality OF Urinalysis Testing Prccram

The Court has rejected as without merit plaintiffs’
claims that discarate sentences imposed on different inmates re-
sultina from positive urinalysis tests are unconstitutional or
unlawful.

The Court also finds that defendants®™ present policy
and practice of preserving urine samples until the conclusion of
any disciplinary proceeding, to enable a prisoner to have a sep-
arate analysis conducted thereon at his cwn expense, 1S appro-
priate and should be continued iIn the future.

C. Pemedies

The Court has ordered a number of scecific remedies iIn

a ?imuitarecuslv-iiiued remedia” order.



Generally, the Court does not intend to engaoe 1In any
day-to-day management or administration of Alaska®s prisons or
prison system. Rather, the Court will monitor compliance with
the partial settlement agreements previously entered herein, as
well as the remedial order 1issued simultaneously herewith. In
so doing, the Court*"will continue to use a Special Master as may
be appropriafe, and*will continue to require periodic compliance
reporting and/or will hold such additional hearings in the fu-
ture as may be appropriate.

D. Attorneys® Fees And Costs

The Court has concluded that on balance, plaintiffs
are the prevailing parties in this Ilitigation, 1i1n view of the
substantial change iIn defendants®™ policies, practices and proce-
dures effected, prompted and/or adjudicated as a result of the
two settlement agreements previously entered herein, and the

trial herein.



I11. Procedural Background

This complex prisoners®™ rights class action was origi-
nally brought 1in 1981. Over the ensuim. several years, the
scope of the Ilitioation was expanded, through Tfour successive
amendments to the complaint, to assert the alleged rights of
three 'sub-classes®™® of plaintiffs-prisor.ers confined iIn correc-
tional 1Institutions maintained by the State of Alaska and in
institutions maintained by the Federal 3ureau of Prisons (FBOP')
under contract to the State of Alaska. In their Fourth Amended
Complaint For Declaratory Judgment And Injunctive Pelief, Tfiled
herein on April 22, 1983, the various sub-classes of plaintiffs
challenged a variety of conditions at each of the adult correc-
tional institutions operated by or under contract to Alaska®s
Department of Corrections ('DOC" or "Department'™). The plain-
tiffs sought extensive declaratory judgment and injunctive re-
lief iIn their complaints pursuant to federal and state
constitutions and statutes, and 42 U.S.C. 81983.

Parties

More specifically, sub-class A of the plaintiffs”
class consists of all persons who are or will La confined as
pretrial detainee prisoners iIn adult correctional iInstitutions
owred or operated by the State of Alaska. Sub-class B consists
of all other priscners who are.- or will be, so confined with
ce-tain limited exceptions. Sub-class C consists of all Alaskan
prisoners who are or will be confined iIn penal iInstitutions out-
side of the State of Alasl<a which are owned or operated by FBOP.

The defendants named in this action are the
Commissioner of the Department of Health and Social Services,
Robert Smith; the Commissioner of DOC, formerly the Division of
Adult Corrections, Roger Endell; the Deputy Commissioner of
Corrections, Kevin Bruce (subs\tituted by operation of law by
Vernon Caulkir.s, Assistant Director, Division of Adult
Corrections); the members of the Alaska Parole Pcerd and the

Executive Director of the Alaska ?.*rcle Beard.



Partial Settlement Agreements
In 1982, during the pendency of this litigation, the
parties engaged in extensive settlement discussions toward the
end that many of the issues and claims initially brought bv the
plaintiffs were settled. As a result of such negotiations, two

detailed and extensive settlement agreements were reached.

° *

The fFirst settle&ént agreement, the Partial Settlement
Agreement And Order As To Sub-classes A and B, was executed by
the parties, approved by the plaintiffs® class action, and ulti-
mately approved by the Court on January 21, 1983. Among other
things, this settlement agreement resolved 1issues and plain-
tiffs® claims regarding the fTollowing conditions or 1issues re-
lating to the in-state correctional facilities: [lighting, heat,
ventilation and noise; clothing, bedding, hygiene and sanita-
tion; exercise and recreation; prisoner visitation rights; tele-
phone and mail communications; attorney-client relationships and
activities; law library and prisoner access to the library and
books; safety issues; certain counseling, drug and alcohol
treatment issues; fTood service IiIssues; certain 1issues regarding
staff training; Tfire and safety and other codes; provision of
certain inmate information; certain pretrial detainee rights;
certain rehabilitation and treatment issues; certain pre-release
and post-release support services; certain staffing issues; the
establishment of a 'classification” svstem; the development of
disciplinary procedures; the establishment of staff advocates;
issues regarding administrative segregation of prisoners; parole
preparation 1issues; a procedure prohibiting retaliation against
the TfTiling of grievances; various fTire and life safety Iissues;
certain health care 1issues; the submission of periodic compli-
ance reports; reasonable plaintiffs®™ attorney fees and costs;
commissary issues; transportation 1issues; certain overcrowding
cruestions; certain issues regarding religion; various infrac-
tions and penalty procedures; and ether matters. As discussed

below, this partial settlement agreement Ileft unresolved a



limited number of claims of subclasses A and B, which were ulti-
mately tried.

The second settlement agreement, Settlement Agreement
Amd Order With Respect To Sub-Class C, executed by the parties,
approved by the subclass C plaintiffs, and ultimately approved
by the Court on February 4, 1982, addressed the return of Alas-
I<an prisoneré houseld in FBOP facilities on or before December
31, 198~, on the condition that DOC receive legislative appro-
priations sufficient for the construction of a sizeable correc-
tional facility; the development of 1iInterim standards for the
transfer of Alaskan prisoners to FBOP facilities; the develop-
ment of procedures for psychiatric transfers; the development of
interim standards for return; the need for tentative release
dates; the availability of legal materials; access to attorneys
issues; the development of standards for determining statutory
crood time; certain Parole Board procedures; the establishment of
DOC staff positions for dealing with inmates 1incarcerated 1in
FBOP facilities; the establishment of classification hearings;
the question of access to records; compliance procedures; and
also the 1issue of plaintiffs®™ attorney fees and costs. The
second settlement purported to settle all of sub-class C's
claims in this litigation.1

Special Master For Nonconoliance Issues

In connection with the fcrecoing settlement agree-

ments, the Court appointed a local attorr.ev, Eric T. Sanders, to

serve as the Court®"s Special Master to monitor compliance with

A separate "Interim Settlement Agreement Regarding Third Avenue
Correctional Institution” and pertaining to the availability of
exercise and recreation at such 1iInstitution, ventilation and
fire and life safety 1issues, was executed by the parties and
approved by the Court on August 13, 1982. Similarly, a second
"Interim Settlement Agreement Regardinc Pretrie.l Detainees At
Fairbanks And Juneau Correcticral Institutions™ providing for
separate housino for Telons and pretrial detainees, telephone
call procedures. recreation, medical care, punitive ”“segregation
procedures, contact "isiration procedures, and ether issues, was
°x«cutQc bv the parties and ?onrc'ed bv the Court or Aucuft 4,

» oow et



the agreements and to initially hear any contentions regarding
noncompliance with or violations of the provisions of the agree-
ments. Several hearings on such noncompliance (or contempt al-
legations) have been, and are being, held by the S/acial Mas-
ter.2 Such issues were not presented at the trial herein, and

will not be addressed iIn the instant Memorandum Decision or ac-

L 2 * L _J

companying Tfindings of fact and conclusions of law.
Classification Procedure

A separate set of hearings and proceedings has been
held regarding the development of a classification plan by de-
fendants for convicted and sentenced inmates as well as for pre-
trial detainees. The hearings on such 1issues and related pro-
posed administrative regulations were also not a part of the
instant trial proceedings, and will also not be addressed in
this Memorandum Decision or the accompanying Tfindings of fact
and conclusions of law.

Issues Remaining For Trial

Following the execution of the two partial settlement
agreements, the parties continued thelr negotiations over the
remaining issues In this action. By September, 1983, the par-
ties were able to resolve only three additional issues: plain-
tiffs®™ claims regarding a marria e policy, access to cabin paper
and pens, and visitation hours. The parties were unable to
reach agreement on any other 1issues, which were then remaininc
to be tried.

A dispute arose between the parties as to what 1issues
had bean settled, and what 1issues remained preserved for trial
in this matter. See Statement of Unresolved Issues, Tiled bv

plaintiffs on September 23, 1983; and defendants®™ Statement of

Tr. late 1984, following DCC Commissioner Endell"s July, 1984
testimony indicating a disinclination to return Alaskan inmates
housed iIn FBOP facilities to Alaskan facilities due to
inadequate Tfinancial resources, Subclass C brcuoht a cor"tempt or
nor-corpliar.ee motirr. and soucht a hearing. That matter 1is
still tending.



Issues, Tiled on September 26, 1983. Following consideration of
defendants®™ Motions For Partial Dismissal And Exclusion Of Evi-
dence, as well as the parties®™ cross-motions for summary judg-
ment on the urinalysis testing question, the Court 1issued two
orders on January 3, 1984, clarifying the 1issues remaining for
trial as follows;

1. Overcrowdir.d (generally);

2. Health care (limited to the 1issues of medical
staffing and practices or procedures generally);

3. Search and seizure (excluding defendants® proce-
dures regarding inmate mail and telephone monitoring);

4. Adequacy of staffing; [

5. Training of staff members;

6. Adequacy of educational, work andrehabilitation
programs (including thealleged unconstitutional denial of iIn-
mate access to higher education);

7. Inmate access to records * * files;

8. Constitutionality of regulations contained iIn *
AAC 60 (except as specifically addressed in the Partial Settle-
ment Agreement); and

9. Constitutionality of defendants®™ urinalysis test-
ing program (insofar as this 1issue was left open fTollowing the
Court®s ruling on the parties®™ cross-motions fTor summary judg-
ment as to this issue). See Order Granting iIn Part and Denying
in Part Defendants®™ Motions fTor Partial Dismissal and Exclusion
of Evidence; and Order Pegarding Parties®™ Cross Motions for Sum-
mary Judgment on the Issue of Defendants®™ Urinalysis Testing
Policies ar.d Procedures; both dated Januarv 3, 1984.

The thirteen 1i1n-state correctional facilities (owned
or operated by DCC) which were Ehe subjects of plaintiffs® class
claims, are;

1. Third Avenue (in Anchorage)

2. Pidgeview (@ misdemeanant housing fTacility iIn

Anchorage)



3. Cook Inlet Pre-Trial ('CIPT") (gpretrialdetain-
ee fTacility in Anchorage)

4. Wildwood (hear Kenait)

5. Fairbanks

6. Nome

7. Lemon Creek (in Juneau)

8. Johns);)n Human Services Center("JHSC') (a women®s
and juvenile fTacility iIn Juneau)

9. Hiland Mountain CorrectionalCenter ('HVCC™) @
men"s TfTacility near Eagle River)

10. Meadow Creek Correctional Center ('MCCC™) (@ wom-
en"s facility near Eagle River)

11. Ketchikan

12. Palmer Minimum (@ minimum security work camp)

13. Palmer Medium3

Throughout the course of this litigation, several pre-
trial orders were 1issued and trial dates set. Ultimately, the
trial commenced on January 4, 1984, and continued for approxi-
mately two months. The issues were tried to the Court, sitting
without a jury. The parties presented nearly 100 witnesses
(both live and by deposition), extensive briefing and legal ar-
gument, and various demonstrative aids, charts and diagrams.
Approximately 290 plaintiffs® exhibits and 80 defendants®™ exhib-
iIts were admitted into evidence at trial. Following the conclu-
sion of the case, the parties submitted, cn April 5, 1984 and
April 19, 1984, written summations along with proposed findings

of fact and conclusions of law, totaling hundreds of pages.

The DOC-operated facility at 6th and C Streets iIn Anchorage was
the subject of a prior suit,”. Mosely v. Beirne, 3AN-76-1S99
Civil. After a fTinal post-trial order was entered therein by
Judge Carlson, that action was consolidated into this action.
No evidence was presented at trial regardincr conditions at 6th &

C.

New DCC facilities at Nome, Bethel and "Goose eav'" (hear
V(asilla) were net et built or ccer.ed at the time of trial, but
were, to varying degrees, discussed at trial.



Tours OF Prisons

Following the conclusion of the main trial herein, and
during late March of 1984, the Court took a '"view" or personally
inspected each of the thirteen facilities which had been the
subject of litigation in this trial. On such inspection tours,
the Court was accoppanied by counsel for both oarties and/or
their representatives, as uell as the Special Master on certain
occasions. After each inspection tour, the Court dictated on a
cassette tape a summary of the activities which occurred at such
institution, and made such cassette tapes a part of the record
of this trial proceeding.

July 13 And 23, 1984 Hearing

At the trial, the testimony of certain kev officials
of defendant DOC, such as Commissioner Roaer Endell and Deputy
Commissioner Kevin Bruce, outlined DOC"s proposed building and
expansion plans designed to accommodate 1increases in Alaska®s
prison population. Such plans, 1iIn turn, depended upon Tunding
from the 1984 Alaska Legislature, which was 1In session at the
time of this trial. In view of the dependency of such plans on
the appropriation of funding by the Ilegislature, the Court felt
it would be useful to hold a supplemental evidentiary hearing,
following the conclusion of the 1984 Ilegislative session, 1In
order to update defendants® evidence 1In these areas. Two davs
of hearing were held on July 13, 1984 and July 23, 1984. Addi-
tional testimony was taken from various witnesses, includiro
Susan Knighton, Commissioner Endell, and Programming Director
Susan Humphrey Barnett. The parties then submitted, on August 2
and 3, 1984, supplemental proposed findings of fact and conclu-
sions of law pertaining to the evidence adduced at the Juiv 13
and 23 hearing.

Motions

At the close of plaintiffs®™ evidence during trial
herein, defendants filed, ao. January 23, 1994, a Motion for
Judgment m Favor of Defendants ar. Specified Issues. Defendar.-s

sought therein judgment or the issues of search and seizure, use



of urinalysis testing, adequacy of prison staffing, training of
prison staff, access to inmate files, and health care. The mo-
tion was taken under advisement at the time, and the trial pro-
ceeded to a conclusion.

Similarly, in July of 1984, defendants TfTiled another
motion, 1i.e., their Motion for Judgment on Search and Seilzure
Issues. The"parties submitted additional briefing and memorarda
on this latter motion. Both of defendants®™ motions will be ad-
dressed under the appropriate subject headings below.

With the submission of the parties®™ supplemental pro-
posed findings of fact and conclusions of law following the July
13 and 23 hearing, the trial proceedings on the issues litigated
were concluded, and the Court took the matters under advisement.
The i1nstant Memorandum Decision, along with the accompanying
findings of fact and conclusions of law and order, set forth the

Court®"s adjudications of each of these issues.



IV. Legal Principles - Generally
A. The Federal Constitutional Standards

For purposes of defining the applicable federal con-
stitutional standard to be applied to the conditions challenced
in Alaska®s prison system, pretrial detainees and convicted
prisoners muit be cgnsidered separately.

1. Convicted Prisoners

Convicted prisoners are protected by the Eighth Amend-
ment to the United States Constitution which prohibits the impo-
sition of cruel and unusual punishment. The Eighth Amendment
has been made applicable to the states through the Fourteenth
Amendment. Like most constitutional declarations, the exact
meaning of 'cruel and unusual punishment™ 1is less than clear.
Consequently, courts have, iIn iInterpreting this concept, looked
to the broad principles underlying the constitutional terms.
"The basic concept underlying the Eighth Amendment is nothing
less than the dignity of man. [T]lhe words of the Amendment are
not precise, and ... theilr scope is not static. The Amendment
must draw its meaning from the evolving standards of decency
that mark the progress of a maturing society.” Trop v. Dulles,
356 U.S. 86, 100-101, 78 S.Ct. 590, 598, 2 L.Ed.2d 596 (1958)
(footnote omitted). The Amendment prohibits penalties 'tnar
transgress today"s “broad and idealistic concepts of dignity,
civilized standards, humanity, and decency."'" Hutto v. Finnev,
437 U.S. 678, 685, 98 S.Ct. 2565, 2571, 57 L.Ed.2d 522 (1978)
(quoting Estelle v. Gamble, 429 U.S. 97, 102, 197 S.Ct. 285,
290, 50 L.Ed.2d 251 (1976). Conditions of confinement, even
those that compose the punishment at 1issue, "must not involve
the wanton and unnecessary infliction of pain, nor may they be
grossly disproportionate to the severity of the crime warranting
imprisonment."” Phedes v. Chapman, 452 U.S. 337, 347, 69 L.Ed.2d
59, 69 (1931).

2. Pretrial Detainees

The conditions under which unconvicted persons are

imprisoned are to be judged by the due process standard of tre



Fifth and Fourteenth Amendments. Bell v. Wolfish, 441 U.S. 520,
9 S.Ct. 1861, 60 L.Ed.2d 447 (1979) . Since the due process
clause prohibits punishment prior to conviction, the constitu-
tional issue rests on a determination of whether the conditions
of confinement are punitive 1In nature. This 1inquiry, iIn turn,
looks first to whether the detention officials have acted with
intent to punish the Inmates. Even 1If no express intent is
shown, such unconstitutional iIntent to punish may be inferred bv
the court. This 1inference hinges upon whether ™"a particular
condition or restriction of pretrial detention 1is reasonably
related to a legitimate governmental objective"™ or whether "it
IS arbitrary or purposeless.” Bell v. Wolfish, 441 U.S. at 539.
"Legitimate governmental“objectives™ 1include 1insuring the de-
tainees”™ presence at trial, managing the facility and maintain-
ing jail security. _Id. at 540. In deciding whether a specific
condition bears a reasonable relation to a legitimate correc-
tions objective, courts must be mindful that, ™"iIn the absence of
substantial evidence iIn the record to indicate that (correc-
tions] officials have exagaerated their response to (considera-
tions of management, security and orderl, courts should ordinar-
ily defer to their expert judgment 1iIn such matters." Id. at
n.23, (quoting Pell v. Procunier, 417 U.S. 816, 827, 41 L.Ed.2d
495 (1974).

In addition, the Court in Bell recognized that pretri-
al detainees 'retain at least those constitutional rights that

are enjoyed by convicted prisoners." Id. at 545, 99 S.Ct.

at 1877. Within a given institution, then, conditions found to
constitute cruel and usual punishment when Imposed on convicted
inmates would also be viewed as unconstitutional punishment when
imposed on similarly situated unconvicted detailnees. See In-
mates of Allegheny County Jail v. Pierce, 612 F.2d 754, 762 (3rd
Cir. 1979) ; Detainees of Brooklyn House of Detention for Ven
Valeolm, 520 F.2d 392, 398 (2d Cir. 1975).

In. applying these constitutional standards, courts

must be mindful of their limited role . reviewir.c the practices



of penal 1iInstitutions. In the absence of constitutional (or
statutory) violations, courts normally should defer to *he judg-
ment of prison administrators. See Bell v. Wolfish, supra, 441
U.S. at538-539, 99 S,Ct. at 1873-18747? Pell v. Procunier, 417
u.S. 817, 827, 94 S.Ct. 2800, 2806, 41 L.Ed.2d 495, 504 (1974).
Nevertheless, courts must not ™"abdicate (their) constitutional
responsibility to delineate and protect fundamental Iliberties.”
Pell, 417 U.S. at 827, 94 S.Ct. at 2806, 41 L.Ed.2d at 504.

3. "Totality of Conditions™ Analysis

In cases chaldlenging conditions of confinement 1In
prisons, some courts have employed a "totality of conditions"
approach, whereby the constitutionality of challenged conditions
iIs examined not only as to each condition in isolation, but also
as to the cumulative effects 6Ff the conditions on the inmate
population. The rationale to this approach is stated iIn Laaman
v. Helgemoe, 437 F.Supp. 269, 323 (D.N.H. 1977) (cited with ap-
proval iIn Rhodes v. Chapman, 452 U.S. 337, 364, 69 L.Ed.2d 59,
80 (981) (Brennan, J., concurrina)):

The touchstone 1is the effect upon the iIm-

prisoned. Where the cumulative impact of

the conditions of 1Incarceration threatens

the physical, mental, and emotional health

and well-beincr of the iInmates and/or creates

a probability of recidivism and future 1iIn-

carceration, a TfTederal court must conclude

that imprisonment under such conditions does

violence to our societal notions of the iIn-

trinsic worth and dignity of human beincs

and, therefore, contravenes the Eighth

Amendment®s proscription against cruel and

unusual punishment.

4. "Basic Needs" Analysis

Several United States Circuit Courts of Appeals, how-
ever, have rejected the "totality of conditions™ analysis for a
"basic needs" approach, reasoning that:

"An  Institution®s obligation under the

eighth amendment i#s at an end 1f 1t furnish-

es sentenced prisoners with adequate focd,

clothing, shelter, sanitation, medical care,
and personal safety.-

There 1s r.o Eighth Amendment violation if
each cf these basic needs is separate!™." met.
A number of con.diticn.s, each of which



Hoptowit

satisfty

cannot

Eighth Amendment requirements,

in combination amount to an Eighth

Amendment violation.

V.

Ray, 682 F.2d 1237, 1246-47 (9th Cir. 1982) (cita-

tion omitted).

5.United States Supreme Court®s Approach

The

beenadopted by
in Hutto v.Finnev, 437 U.S. 678, 98 S.Ct. 2565, 57

stance,

L.Ed.2d 522 (1978),

the

"totality of conditions™ approach seems to have

Supreme Court 1i1n several cases.For in-

the Court affirmed a lower court®"s remedial

order regardir.cr isolated confinement by noting that:

437 U.S.

omitted).

The court was entitled to consider the .se-

verity of

tions
conditions in the isolation cells. The

court took note of the inmates®™ diet, the

continued

lence,

many .

in

(past constitutional! viola-
assessing the constitutionality of

overcrowding, the rampant vio-

the vandalized cells, ac? the Tlack
of professionalism and good judgment on the
part of maximum security perscnnel.® The
length of time each 1inmate spent iIn 1isola-

tion

was

simply one cons.deration among

We find no error in the court®"s con-
clusion that, taken as a whole, conditions

in the 1isolation cells continued to violate

the prohibition against cruel and unusual

punishment.

at 687, 98 S.Ct. at 2571, (emphasis added; citation
And i1In Rhodes v. Chapman, 452 U.S. 337, 101 S.Ct.

2392, 69 L.Ed.2d 59 (1981), the Court stated that:

452 U.S.

Conditions other than those in Gamble [deni-
medical care) and Hutto [deprivation

al
of Dbasic

of

human needs, 1ncluding nourish-

ment) , alone or In combination, may deprive
inmates of the minimal civilized measure of
life"s necessities. Such conditions could
be cruel
standard of decency that we recognized in
Gamble.

at

347,

and unusual under the contemporary

69 L,Ed.2d at 69. In his concurring opinion in

Rhodes, Justice Brennan explained that:

It

is

tions

Thus,

important to reccani2e that various
deficiencies 1In prison conditions “must be
considered together." ; The individual condi-
"exist 1In combination; each affects
the other; and taken together they [may)
have a cumulative 1impact on the inmates.”
a court considering an Eiahth Amend-

ment challenge to conditions of confinement
must examine the totality of the circum-
stances. " Bver, if ro sinale condition of
confinement wculc* he unconstitutional in
itself, T“exposure to the cumulative effect



of prison conditions may subject inmates to
cruel and unusual punishment.*®

n. The Court today adopts the totali-
ty-of-the-circumstances test.

452 U.S. 337, 362-63 (concurring opinion) (citations omitted).

To the extent applicable, this Court has also adopted
and applied the "totality of conditions”™ approach iIn analyzing

- | 7
plaintiffs® federal constitutional claims iIn this case. Thus,
the Court has looked to the entire record at trial in analyzing
each ot the specific claims or iIssues presented at trial.4
B. The Alaska Constitutional Standards

1. Convicted Prisoners

Alaska®s Constitution also contains a '"cruel and un-
usual punishment prohibition,” similar to the Eighth Amendment
to the United States Constitution. Specifically, Article I, $
12 of Alaska"s Constitution provides;

Section 12. Excessive Punishment. Exces-

sive bail shall not be required, nor exces-

sive TfTines imposed, nor cruel and (unusual)

punishments iInflicted. Penal administration

shall be based on the principle of reforma-

tion and upon the need for protecting the

public.

The standard for determining what constitutes cruel
and unusual punishment was set out by the Alaska Supreme Court
in Green v. State, 390 ?.2d 433, 435 (Alaska 1964);

Only those punishments which are cruel and

unusual 1In the sense that they are inhuman

or barbarous, or so disproportionate to the

offense committed as to be completely arbi-

trary and shocking to the sense of justice

may be stricken as violating the due process
[and cruel and unusual punishment) clauses

(Footnotes omitted); see also Thomas v. State, 566 P.2d 630, 635

(Alaska 1577).

4Although plaintiffs were precluded from asserting, on the eve
of trial, a separate "totality of conditions”™ claim, since that
issue was not included iIn plaintiffs®™ September 23, 1963
Statement of Unresolved Issues, the Court did expressly allcw
plaintiffs to make lecal arguments and to orocose remedies
pursuant to such theory m. the basis of the evidence actuallv
adduced at trial. See Jaruarv 3, 1934 Order Granting In Part
And Denying In Fart Defendants®™ Votior.s For Partial Dismissal



Since this standard 1is, 1i1f anything, more stringent
than the ™"evolving standards of decency”™ test which this Court
must apply in an Eighth Amendment analysis, any conduct viola-
tive of the state constitutional standard will also necessarily
violate the federal constitutional standard, and so, no separate
analysis under the state constitution is required.

2-* Pretliial Defainees

Consistent with the foregoing federal constitutional
analysis and author*ties, this Court holds that the due process
clause of Alaska"s Constitution, Article 1, 87, applies to per-
sons who are not convicted of crimes but who have been arrested
and detained or incarcerated prior to trial.

Under both Article 1, 87 and Article 1, 812 of the
Alaska Constitution, the Court has adopted and applied the
federal "totality of conditions™ analysis in determining whether
violations of state constitutional provisions have occurred or
are about to occur.

3. Alaska Statutes

Finally, in connection with certain 1issues raised by
plaintiffs at trial, the Court has also looked to relevant Alas-
kan statutes, iIn addition to state and federal constitutional

authority, 1In resolving such 1issues. See e.g., AS 33.30.020;

_050? .225(a)? .250(a) and .260.

Ar.d Exclusion OF Evidence, at 2 n.l.



V. Analysis Of Individual Issues
A Overcrowding
Generally

The 1i1ssue of overcrowding 1In this case has two
aspects. First is the impact which population densities, both
systemwide and iInstitutionwide, have upon essential services
provided by the Department®of Corrections. These services (e .-.cC.
educational programs, health care, correctional staffing)
constitute separate 1issues iIn this case, and the effects of
overcrowding on the adequacy of such resources are considered as
separate 1issues, and as Tfactors iIn a totality of conditions
evaluation.

The other aspect of the overcrowding issue, considered
here, concerns the housing 1itself provided to the Inmates.
Federal 1issues raised iIn this regard are whether, under the
Eighth Amendment, or the due process clause of the Fourteenth
Amendment to the United States Constitution, the housing
conditions constitute cruel and unusual punishment for convicted
and sentenced felons or punishment for pretrial detainees.
Stated differently, the question 1i1s whether such housing
conditions ''transgress today"s “broad and idealistic concepts of
dignity, civilized standards, humanity, and decency."" Hutto v.
Finnev, 437 U.S. 678, 685, 98 S.Ct. 2565, 2571, 57 L.Ed.2d 522
(1978) (auoting Estelle v. Gamble, 429 U.S. 97, 102, 197 S.Ct.
285, 290, 50 L.Ed.2d 251 (1976). To the same effect, the cruel
and unusual punishment 1issue 1is presented under Article 1, 812
and Article 1, 87 of Alaska"s Constitution. As noted above, the
Court has applied the ™"totality of conditions” analysis in

examining these constitutional 1issues.

In evaluating the totality of conditions of
defendants®™ housing facilities, the Court must consider all the
housina-related factors and, relying on its own experience and
knowledge of contenoorary standards, arrive at its conclusion as
to whether sccietv's standards o* decencv are betr.c ret. Cck»r

Georgia, 433 U.S. 534, 597 (@9 ) (plurality opinion~.



