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cause, in his view, the law must bear  the responsibility to r  ju ry  verdicts and  
the instruction would increase the individual juror’s responsibility by c om m uni ­
cating that each juror is the au thor  o f  the “rule that condemns." Both Christie 
and  Leventhal thus focus on the ju ro rs '  responsibility for their  verdicts.

Let us examine that  responsibility. It is not the responsibility of ju ro r s  to 
make laws and it is an illegitimate exercise o f  their  authority to create new 
crimes. T h e  ju ro r  does not "fashion the rule that condemns” because the  ju ry  
takes the law from the court  and cannot substitute its own version of  what the 
law should be. Judge  Leventhal probably has a dif ferent  meaning in mind  
when he expresses concern about j u r o r  responsibility. He  appears to be 
worried that if ju rors  are told of  the nullification power, they will be u n d e r  a 
heavy burden  because they know they have the power to free the defendant.  
They may feel that if they convict, it is theii decision and not a legal decision. 
We sympathize with this point  o f  view that  seeks to protect jurors ,  but we are  
compelled to disagree with it. J u ry  service is a heavy responsibility and any a t ­
tempt to make it lighter by passing responsibility to ano ther  governmental  
agency or institution violates the concept o f  the  ju ry .  Ju ry  service should be 
understood and  treated as one o f  the most solemn a n d  meaningful obligations 
a citizen can be called upon  to perform .  In the words of  one Juror's Handbook:

J u r y  serv ice  is o n e  o f  t h e  m os t  vital fu n c t io n s  o f  c i t izensh ip . I t  is the  m os t  im ­
p o r ta n t  d u ty  o f  a citizen o f  th e  L 'n i ted  S. .tes, n e x t  to  f ig h t in g  in  th e  d e fe n s e  
o f  one 's  co u n try .* 43

T h e  criminal j u r o r ’s function is to sit in ju d g m e n t  o f  an accused person. 
O u r  system o f  justice is not served by trying to lighten the j u r o r ’s responsibil­
ity by encouraging the j u r o r  to rely on "the law" ra ther than weighing the 
matte r in terms of  the community  conscience. Although the j u r o r  must listen 
responsibly to the ju d g e ’s instruction on the law, the ju r o r  cannot avoid m ak­
ing an individual evaluation o f  the  defendant’s conduct. Even under  J u d g e  
Leventhal’s view, it is permissible for ju ro r s  to know that they may nullify; 
many ju rors  do know they have this power.  These  ju ro rs  cannot escape re ­
sponsibility in the way J u d g e  Leventhal suggests. It seems m ore  honest and  
honorable to tell all jurors about their  power and  responsibility in a clear and  
careful manner ,  at the same time that  the judge outlines the law that governs 
the case.

Judge  Leventhal says that jurors who have reached what they believe to be 
the right verdict, but who think that the  community disagrees with their con­
clusion, can use the law as an excuse. We d > not believe that it is conducive to 
good citizenship or good character to shift the responsibility elsewhere ra the r  
than standing up for what you believe is t ight. If jurors have reached u n p o p ­

243. |uroiV Handbook. Santa ('.lam County. California, quoted in M P wotmy, J chv Woman 
-I (11)74) |lh-ii-inafUT liu-d as M T imothy)
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ular verdicts which they feel a re  nevertheless correct ,  an d  if they feel that  
they have the obligation to explain those verdicts, then  the ir  explana tion 
should  be based u p o n  their  recogni tion o f  their  own role in a ttempt ing  to do  
justice within the law. T h e  j u r o r ’s position is a responsible one  and  the full 
impact o f  that  responsibil ity must be b ro u g h t  home to ju r o r s  so that they may 
p e r fo rm  the ir  historic function.

Christie objects to the  nullif ication instruction because it would be viewed 
by the ju ry  a c o m m a n d  by the  law that  they acquit  "if  they feel st rongly 
e nough  about  the m at te r .”2'1'1 A carefully d raf ted  nullif ication instruction that  
clearly limited situations jus ti fy ing the exercise o f  that  pow er245 would answer  
this objection. Christ ie’s concern  that  j u r o r s  would feel compel led  to acquit  
would be satisfied with an  instruct ion stating they do  not have to acquit. T h e  
instruction could explain  the ir  power  to acquit but would make clear tha t  
nullification was no t  c o m m a n d ed .

Christie, however,  may have had  a slightly d i f fe ren t  poin t  in mind. He  
appears  concerned  abou t  the  law rem ain ing  value-neurral .  Unlike J u d g e  
Leventhal who appears  to p re fe r  that  the  law absorb responsibil ity for j u r y  
verdicts, Christ ie believes that  the law should  be free o f  such responsibility. 
J u r y  verdicts, he  believes, should  be long to juries an d  the  law should keep a 
discrete distance from them.  Th is  a p p r o  tch ignores the role o f  ju ry  service in 
self-governance.  As expla ined above,246 o u r  law is a dynamic  force that  springs  
from the people  a n d  is ultimately accountable to them.  T h e  essence o r the  
j u r y  is its obligation to pass j u d g m e n t  on  each law it is asked to apply.  Laws 
that  are fo und  to be inequitable when applied  in cer tain mstances should  be 
“nullified" by the refusal  o f  the  j u r y  to convict u n d e r  them. F ur ther ,  the  n e u ­
trality that Christie favors is j e opard ized  by refusal to g ran t  the  nullif ication 
instruction; for what be tter  way is the re  for the law to c o oT\.e a part icular ver­
dict than by refus ing to tell the  j u r y  all the  options it has available? T h e  only 
way to maintain the neutra li ty o f  the  law and  to have the  j u r o r s  bear responsi ­
bility for the ir  decisions is to in fo rm  them  o f  their prerogat ives.

Christ ie’s compar ison  o f  the  j u r o r  with the school teache r  and  academic  
f reedom questions247 illustrates the  p roblem with his app roach .  Professors in 
env ironments  where  academic  f reedom  is n u r tu r ed  arc  not inst ructed that 
they can only teach what they a rc  told to teach. T h e y  do  not need to rely on  
television a n d  oth  r  in formal sources to learn that  they may teach what they 
want without being p u n ish ed  for it. T h e y  a re  encouraged  to innovate  an d  e x ­
plore  the uncer ta in  realms of their  subjects, an d  a re  usually p rom oted  if they 
succceu in these endeavors .  We would not have “ free” teachers  unless they

214. Christie, supra note 207, at 1301.
245. S ee  text at notes 3. 9, and  44. a n d  note 64. mpra, for examples.
246. See text at notes 167*68 and  at notes 233*34, supra.
247. Christie, mpra note 207. at 1303. quoted  in text at note 239, supra.
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clearly u n d e rs to o d  that  they were free to teach what they believed to be true .
Similarly, we will noL l ia /°  “ frpe” (and  truly  responsible) ju r o r s  until they are  
told tha t  they have the  authori ty  to acqui t  on  the basis o f  conscience in a p p r o ­
pria te  cases.

VII
C o n c l u s i o n  a n d  S u m m a r y

We have shown that  j u r y  nullif ication is m ore  than  jus t  a price the legal 
system pays for j u r y  service. Rather ,  it is a distinct a n d  unique  benefit  to o u r  
system o f  g o v e rn m e n t  that  not only brings  the  . im m u n i ty  a n d  the law closer 
together ,  but also adds  a new d imension  to the concept  o f  democrat ic  self-rule 
for all par t ic ipating in the j u r y  exper ience .  T h e r e f o r e ,  it is no t  merely a p rac­
tice that should  be tolerated,  but it is a pract ice  tha t  should  be a p p lau d ed  and  
trea ted  with digni ty an d  honesty.  Even in those ra re  instances when ju r ies  
reach verdicts tha t  do  not win public s u p p o r t ,  the  com m uni ty  is learning vital 
lessons about  itself. And ,  o f  course,  w heneve r  the  j u r y  re tu rns  a verdict  with 
which the com m uni ty  morally agrees,  even  th o u g h  it may r u n  coun te r  to the  
instructions o f  the  j u d g e  on the law, faith in the  j u r y  system is openly  vindi­
cated.

In  the final analysis, we believe that  the  j u r y  pow er  to acquit,  in considera­
t ion o f  bu t against  the  j u d g e ’s inst ructions  on  the  law, is not an accidental  
by-product  o f  the  general  verdict,  the doub le  j e o p a i d y  provision,  and  the 
judge 's  inability to punish  j u r o r s  for the ir  verdict.  T h e  ju ry ,  with its power  o f  
nullification, is a deliberate  a t tem p t  to increase  citizen participation in govern ­
ment,  amel io ra te  the  rigors o f  laws that  may be too harsh  when applied in 
cer ta in  cases, p reven t  gove rnm en ta l  ty ranny,  b r ing  the  law an d  the c o m m u ­
nity in closer h a rm ony ,  and  allow the  people  to m ake  the final decision on 
mora l  blameworth iness  in cr iminal cases. T o  achieve these goals, the  ju ry  
m us t  be ins tructed o f  its au thor ity  to acquit  in a p p ro p r ia t e  circumstances.

Any examinat ion  o f  the history and  d ev e lo p m en t  o f  the ju r y  reveals how 
closely in te r tw ined  this institution is to the  exercise o f  politic?1 f reedom and  
individual liberty.248 Defense o f  the  j u r y  need  not rest solely with the major

248. For m ore  than  seven out o f  the  eight centuries d u r in g  win 'i the  judges  o f  the com ­
mon law have adm inistered  justice in . . . [England], trial by ju ry  ensured  that English­
men got the sort o f  justice they liked a n d  not the  sort  o f  ju s t i-e  that the governm ent o f  
the lawyers o r  any body o f  experts  th ough t was good  for them.

P. D ev lin ,  supra note 60. at lf»9-60.
. . . T h e  fundam enta l safeguards have been established, not so m uch by lawyers as by 

the  com m on people o f  England, by the u n know n  ju ry m a n  who in 1307 said he would 
ra th e r  die in prison than  give a verdict against his conscience, by Richard Cham bers who 
in 1629 declared  that never (ill dea th  would he acknowledge the  sentence of  the  Star 
Cham ber, by E d m u n d  'lushell and  his eleven fellow-jurors who in 1670 went to prison 
ra ther  than  find the quakcrs guilty, by th e  ju r o r s  who acquitted the p r in te r  o f  the Let­
ters o f  Ju n iu s ,  and  by a host o f  others. T h ese  a re  the men who have bequeathed to us 
the heritage o f  freedom .

A. D enning , Freedom Under Law 63-6*1 (1919) [here inafter  cited as A. Denning). kiAA' ‘iW* wonrtw ^cJ.C5VCWO oy av*nv\r '*•*' 
( h r *  17 LLS- C o d *
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political issues o f  any given era. It is in the  little cases as well that the  ju ry  
amel iorates the harshness o f  the law, thereby  fu r the r ing  respect  for laws and  
legal procedures .  I f  ou r  legal system did  not pe rm i t  the dispensing function 
o f  the  j u ry ,  it would grow cold and  stale, the object  o f  ridicule and  d isobedi­
ence. No legislature can anticipate all the  si tuations that  would fall unc’e r  the  
terms o f  a statute.  It is virtually impossible to wri te  a general  law to cover  'h e  
identi fied problem, which is also de ta i led  e n o u g h  to prevent prosecution in all 
cases the  legislature does not  in tend  to cover. T h e  generality o f  law necessi­
tates the exercise of  discretion and  conscience in its enforcement.

T h e  prosecutor has discretion to re fuse  ind ic tm en t  in sympathet ic  cases. In 
many  instances, prosecutorial  discretion is exercised in accord with c o m m u ­
nity opinion, thus el iminating the necessity for  j u r y  nullification. But no t  in all 
cases. Prosecutors may b r ing  d e fe n d an t s  to trial fo r  a variety o f  reasons,  not 
all o f  which serve the interest  o f  justice.  Political cases attest to the willingness 
o f  prosecutors  to curtail dissent by us ing  the law as a sword to cut a wide 
swath th rough  minority oppos it ion to gove rnm en ta l  policies. T h e  extensive 
publicity given to some cases, the  elective status o f  many prosecutors  a n d  the  
necessity for maintaining solid and  cordial  rela tions  with the  police may in­
duce  prosecutors  to try cases that  m igh t  otherwise not be b ro u g h t  to trial. In 
such cases, prosecutorial  discretion fails to serve as a shield against  unjus t  in ­
dictments.  J u r y  nullification is necessary an d  essential to just ice in these s i tua­
tions.

Ju d g e s  also have discretion in the  e n fo rc em en t  o f  laws, but they too arc  
subject  to the  strictures o f  the ir  role a n d  a re  accountable to the  people  (if 
elected), the appellate courts,  and  the  legal profession for the ir  actions. In 
cases where  justice might d e m a n d  dismissal,  politics may d e m a n d  otherwise.  
Mary Timothy,  ju ry  fo reperson  in the  Angela Davis m u r d e r  case, subse­
quently  wrote:

S u p p n r "  L, ( j u d g e  A r n a s o n ]  w e r e  to  r u l e  t h a t  t h e  p r o s e c u t io n  h a d  n o t  
p r o v e n  its case  a a d  t h e n  d is m is s e d  all c h a r g e s .  T h e n  th e  w h o le  t h i n g  w o t ' d  
b e  over!  W o u ld n ’t t h a t  be  fan ta s t ic?  T h e  d e c is io n  w o u ld  be m a d e  a n d  w e j u ­
r o r s  w o u ld n ' t  h av e  th a t  b u r d e n .  F a n ta s t ic ,  b u t  n o t  likely. C o u ld  a n y  j u d g e  
ta k e  th a t  re sp o n s ib i l i ty  h i m s e l f  in  a t r ia l  w ith  so  m a n y  poli t ica l  o v e r to n e s ?  I 
d o u b t e d  it.24u

Once again,  the exercise o f  its d ispens ing  p ow er  makes the  j u r y  ind ispens­
able to justice. T h e  essential d i f fe rence  between the  ju ry  and  o th e r  legal in ­
stitutions is that the ju ry ,  which meets for a trial a n d  then melts back into the

(F]or a time in eighteenth-century England  a jury’s uncontrolled general verdict o f  
acquittal—given in defiance o f  the judge's instructions— was the strongest safeguard  
available for the free discussion o f  public affairs.

H enderson , The Background of the Seventh Amendment, 80 M arv. L. .»kv. 28‘J. 328 (19G6).
2'1U. M. T i m o t h y , sufna no te  243, at 185.



Page 51: A u tu m n  1980] J u r y  N u l l i f i c a t i o n

com m uni ty ,  is, in the words o f  Justice  Douglas,  " the  one  governmenta l  agency 
tha t  has no ambition .”230 It is free to do  what is right.

T h e  right o f  the  j u r y  to nullify applications o f  law in a particular case can 
also be su p p o r te d  on political g ro u n d s  as an essential aspect o f  democratic  
sel f -government.  It serves to r em ind  gove rnm en ts  and  legal professionals that 
the  people  a re  sovereign.  It serves to rem ind  the  com m uni ty  that  protec tion 
o f  its liberty and  f r eed o m  rests in the  hands  o f  the  people .  T h e  Senate  and  
House  repo r ts  on the  1968 federal  J u r y  Selection and  Service Act expressly 
state that ,  "It must be remembered that the jury  is designed \ ,t  only to vnderstand in ' 
tcse, but also to reflect the community's sense o f justice in deciding it." [emphasis 
a d d e d ] 231

Today ,  the  ju ry  system is u n d e r  attack.  In some courts ,  it is shrink ing  in 
size,252 in s t reng th ,253 and  in usage,25'1 and  it is f requently  criticized on 
g r o u n d s  o f  expense  an d  inefficiency,255 Part  o f  the  cam paign  to weaken the

250. W.O. D o u g l a s . W e , T h e  J u d g e s  389 (1956), quoted in A.F. G i n g e r , supra note 8, nt 10.
Douglas also says "Since [the ju ry ]  is o f  and  from the community, it gives the law an acceptance 
which verdicts o f  judges  cannot do." Id.

251. S e n a t e  C o m m , o n  t h e  J u d i c i a r y , Im p r o v e d  J u d i c i a l  M a c h i n e r y  f o r  t h e  S e l e c t i o n  o f  

F e d e r a l  J u r i e s , S. R e p . No. S91, 90th Cong.. 1st Scss. 2*1 (1967); H o u s e  C o m m , o n  t h e  J u d i ­
c i a r y . F e d e r a l  J u r y  S e l e c t i o n  A c t . H . R .  R e p . N o . 1076, 90th  Cong., 2d Sess. 8  (1968).

252. In Williams v. Florida. 399 U.S. 78 (1970). the Court held seven-to-one that the num ber  
“ 12" for a ju ry  was an "historical accident" and  is not constitutionally requ ired  in non-capital state 
criminal trials. In  Colgrove v. Battin. 413 U.S. 149 (1973), a divided C o u r t  held five-to-four that 
the seventh am endm en t did not require a 12-person ju ry  in federal civil trials. For an analysis o f  
these cases and th e  issue o f  ju ry  size, sec J .  V a n  D y k e , J u r y  S e l e c t i o n , supra note 2, at 193-203.
In Ballew v. Georgia. 435 U.S. 223 (1978), the  C ourt held that juries  in state  criminal trials could 
not consist o f  fewer than six persons.

253. In Jo h n so n  v. Louisiana, 406 U.S. 356 (1972). a divided Court held  five-to-four tha t  the 
fourteen th  am endm en t 's  due  process clause requ ir ing  p ro o f  beyond a reasonable doubt in crimi­
nal cases was not violated by a state law perm itting  non-unan im ous ju ry  verdicts in state 
non-capital criminal cases. In Apodaca v. O regon . 406 U.S. 404 (1972), a divided Court (four-to 
one-to-four) held that it was not a violation o f  the sixth am en d m en t  for  a state to perm it  a 
non -unan im ous verdict in a non-capital criminal case. Justice Powell's vote jo ined the plurality 
op in ion  on state trials, but noted  that the sixth am endm en t m ight bar non-unanim ous ju ry  ver­
dicts in federal criminal proceedings. For an analysis o f  these cases a n d  the issue o f  non- 
unan im ous ju ry  verdicts, see J. V a n  D y k e . J u r y  S e l e c t i o n , supra note 2, a t 203-14. In Burch v,
Louisiana, 441 U.S. 130 (1979), the Court ru led  that if state criminal ju r ies  consist o f  only six 
persons, their  verdict must be unanimous.

254. T h e  S u p re m e  Court has ru led  in a series o f  cases tha t de fendan ts  have no constitutional 
right to a ju ry  trial if  they are  accused o f  only a "petty offense." W hether o r  not a petty offense is 
involved d ep en d s  upon  the sentence. So far the Court has ru led  tha t violations leading to 
six m onths in jail, three-sears probation, and a fine o f  S 10,000 a rc  each "petty  offenses" in con ­
tem pt cases. M uniz v. H offm an, 422 U.S. 454 (1975); T ay lo r  v. Hayes, 418 U.S. 488 (1974);
Codispoti v. Pennsylvania. 418 U.S. 506 (1 74); Baldwin v. New York, 399 U.S. 66 (1970); Frank 
v. U nited  States, 395 U.S. 147 (1969); Bloom v. Illinois. 391 U.S. 194 (1968).

255. It is im portan t  to mention that a lthough the  S uprem e C ourt in the  last decade has weak­
ened  the  constitutional protection o f  the jury's s tructure ,  it has not deviated from its conception 
o f  the  ju ry 's  function enunciated  in Duncan v, Louisiana. 391 U.S. 145 (1968), quoted in the  text 
at no te  93. Indeed ,  th e  Court has been careful to point out that it would not change the s truc tu re  
o f  th ju ry  if it though t that the  function would thereby be weakened. We a rc .  therefore, optimis­
tic tha t the  C ourt  will recognize that th e  nullification instruction prom otes th e  jury 's  function and 
must there fo re  be su p p o i ted .  Radish and Radish, who disagree with us tha t  the jury should re-

N rt 'e  This rmtartjl nwy h\ 
«̂nn»rt W  copyrttfH !•" 

(T**« 17 tL S . O oM
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ju r y  is based on the propos it ion that  th e  j u r y ’s only function is to decide the  
facts and  that ju r ies  do a p o o r  job  at tha t .256

We believe that  refusal  to instruct  t h e  ju r y  o f  its nullification power  c o n ­
tributes  to weakening the  j u r y  as a legal and  political institution. It p roduces  
mendacious  judges  and  m o r e  complacen t  and  servile ju ro r s  (and  citizens). 
Char les  C. Curtis  once rem arked :

In the ju d g e  we have o u r  intellectual s ide. In the ju ry ,  we have the  intuitive 
p a rt  o f us. T o g e th e r  they reflect each o f  us as the j u r y  reflects all o f  us. A nd  
a society which does not t ru s t  itself may be a state, b u t  is not a society a t all.257

In dismissing the ju ry  in the  Angela Davis trial a f te r  their  verdict  o f  no t  
guilty, J u d g e  Arnason read  to them f rom  G. K. Ches te r ton:

O u r  civilization has decided, and  very ju st ly  decided, that de te rm in ing  the 
guilt or innocence of m en is a thing too im portan t  to be trusted  to tra ined 
men. If  it wishes for light upon  that aw ful matter, it asks men who know no 
m ore  law than I know, bu t who can feel the  things I felt in the  ju ry  box. 
W hen it wants a library catalogued or th e  solar system discovered, o r  any tri­
fle o f  that kind, it uses its specialists. But w hen it wishes anything d one  that is 
really serious, it collects twelve o f  the o rd in a ry  men s tand ing  about. T h e  same 
thing was done, if I rem em ber ,  by the fo u n d e r  o f  Christianity .258

T h e  ju ry  is responsible for  the exercise o f  delicate moral, legal, social a n d  
political judgm ents .  Sometimes it makes mistakes,259 bu t  mistakes cannot  be  
el iminated because justice canno t  be p r o g r a m m e d  into a com pute r .  S o m e ­
times juries  reach verdicts tha t  are  not p o p u la r  with par ticular segments  o f  
the  community ,  bu t a ju ry  verdict  is n ev e r  without an  im por tan t  social lesson 
that  will help the community .  Ju r ies  are  less likely to make  mistakes as to the ir  
function and  are m ore  likely to benefit  th e  com m uni ty  if they a re  honestly in ­

ccivc a  nullification instruction, nevertheless agree that the S u p re m e  Court has recognized " the  
jury 's  power to displace law by appeal to conscience as one o f  the  characteristics 'h a t  makes the 
right to a jury  trial ‘fundam ental to ou r  system o f  justice’. (D uncan  v. Louisiana, 391 U.S. 145. 
153 (196S)] . . .  In o ther  words, th e  j u r y ’s fundam enta l function is not only to guard  against o ff i­
cial departu res  from the rules o f  law. but on p ro p e r  occasions themselves to dep a r t  from unjust 
rules o r  their unjust application." K a d i s u  &  R a d i s h , supra note 191. at 53-54. T h e  only real issue 
concerning ju ry  nullification is w he the r  or  not the ju r y  should be honestly instructed as to its a u ­
thority. T h e  value o f  nullification to the legal system no longer ap p ea rs  to be a m atter  o f  dispute .

256. Duncan v. Louisiana. 391 U.S. 145, 186-89 (1969) (H arlan , J.. dissenting).
257. C .  C u r t i s , I t ’s  Y o u r  L a w  104 (1954).
258. G. C h e s t e r t o n , T r e m e n d o u s  T r i f l e s  86 (1920). quo ted  in M .  T i m o t h y , .,upra note 243, 

at 292.
259. J u ro r  errors  are  more often  dem onstrations o f  hum an  fallibility than a weakness in 

the  system. When an innocent defendan t  is convicted, the state  has committed the original 
e r ro r  in charging him, despite  supposedly exhaustive investigations by police. T h e  
tra ined district a ttorney sustains it by prosecuting  the case. T h e  grand ju ry  studies the 
charge  and brings back a false indictment. T h e  tra ined defense  attorney presents  an in­
effectual defense, But only the trial ju ry  is b lam ed  if it brings in a false conviction.

G. L e h m a n , W h a t  Y o u  N e e d  t o  K n o w  f o r  ( u r y  D u t v  83 (1968).
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structed tha t  they may, on  the basis o f  conscience, acquit  a d e fe n d an t  when 
the strict application o f  the law w ould  lead to an un just  o r  inequitable result.

T h e  j u r y  may no t  always be  right,  b u t  n e i the r  is any  o th e r  deliberative 
body. As the  conscience o f  the  com m uni ty  d raw n  from  a representa tive  cross 
section o f  tha t  communi ty ,  it is the  best  we have  . . . because it is us.260

260. T o  this day, when a m an accused o f  serious crim e is put in charge  o f  the jury , it is 
in words which have com e down th ro u g h  th e  centuries: T o  this charge  he has pleaded 
not guilty a n d  puts himself upon  his country ,  which country  you are .’ All o u r  past s trug ­
gles a re  b o u n d  up  in tha t  one sentence. He entrusts  his liberty to a ju ry  o f  his 
fcllowmcn. So in the last resort do  we all.

A .  D e n n i n g , iufn,j  n o t e  2*18 .  a t  59.
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Chenoweth
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BY REP. TAYLOR

IN THE HOUSE

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled; "An Act relating to jurors in criminal actions, and

to the oath taken by jurors; and amending Rule 24 of 
the Alaska Rules of Criminal Procedure.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.015. SCOPE OF TRIAL JURY'S DETERMINATION. (a) The 
trial jury shall judge both the law and the facts pertaining to the 
case that is tried before it. The court shall advise the jury of its 
duty under this subsection.

(b) In subscribing the oath, each juror shall affirm that the 
juror understands the duty imposed by (a) of this section.

(c) A party to the trial may not be prevented from encouraging 
jurors to exercise the duty imposed by (a) of this section.

(d) The failure of the trial court to advise jurors as required 
by (a) of this section is not harmless error and is grounds for decla-

Iration of a mistrial.

(e) A potential juror may not be disqualified from serving on a 
jury because the juror expresses willingness to judge the law and its 
application, or to vote according to the juror's conscience.

* Sec. 2. Rule 24(f), Alaska Rules of Criminal Procedure, is repealed 
ind reenacted to read;

(f) CHARGE TO JURORS. The court shall, immediately before the 
jury is sworn and again before jury deliberation begins, advise the 
jurors:

- 1 -
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"As jurors, your first responsibility is to decide 
whether the defendant has broken the law. If you 
decide that the defendant has, but that you cannot 
in good conscience support a guilty verdict, you 
are not required to do so. To reach a verdict 
that you believe is just, each of you has the 
right to consider to what extent the defendant's 

actions have actually caused harm or otherwise 
violated your sense of right and wrong. If you 

believe justice requires it, you may also judge 
both the merits of the law under which the de­
fendant has been charged and the wisdom of apply­
ing that law to the defendant. Accordingly, for 
each charge against the defendant, if review of 
the evidence under the law would result in a 
guilty verdict, nevertheless, you have the right 
to find the defendant innocent. The court cau­
tions that with the exercise of this right comes 
full moral responsibility for the verdict you 
deliver."

i
* Sec. 3. Rule 2'., Alaska Rules of Criminal Procedure, is amended by 

adding a new subsection to read:

(g) OATH OF JURORS The jury shall be sworn by the clerk sub­
stantially as follows:

"You and each of you do solemnly swear (or 
affirm) that you will well and truly try the 
issues in the matter now befcre the court in 
accordance with the instructions of the court and 
the court's explanation of your responsibilities

- 2 -



' :
WORK Dk FT WORK DRAFT WORK DRAFT

as jurors to determine the law and the facts 
pertaining to the case; so help you God."

* Sec. 4. APPLICABILITY. The provisions of this Act apply to trial 
juries in criminal judicial proceedings commenced on or after the effective 
date of this Act.

* Sec. 5. Section 2 of this Act takes effect only if sec. 2 receives 
the two-thirds majority vote of each house required by art. IV, sec. 15, 

Constitution of the State of Alaska. Section 3 of this Act takes effect 
only if sec. 3 receives the two-thirds majority of each house required by 
art. IV, sec. 15, Constitution of the State of Alaska.
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(5) _  -Date Referred: February 12, 1990 FURTHER REFERRALS: ^  \
''JUDICIARY

VDate of Committee Action: lJ j j7j 4 &

The TRANSPORTATION Committee considered: HB 535
HOUSE BILL NO. 535 MOTOR VEHICLE FRONT SEAT OCCUPANCY LIMIT
"An Act relating to occupancy of motor vehicles."

RECOMMENDATIONS:
be replaced with [ ] the same title

[ ] a new title
have attached amendment(s) 
do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Depty

letter of intent
APPROVES PREVIOUS: (Date/Dept)

[ ] fiscal impact___________
r y 1 zero fiscal note_

[ ] fiscal note(s)

[ ] zero with analysis [

] zero fiscal note(s)
] zero fn/analysis __
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(7 )Date Referred: April 17, 1990 FURTHER REFERRALS:
Date of Committee Action: _________

The JUDICIARY Committee considered: HB 535
HOUSE BILL NO. 535 MOTOR VEHICLE FRONT SEAT OCCUPANCY LIMIT
"An Act relating to occupancy of motor vehicles."

RECOMMENDATIONS:
be replaced with [ ] the same title 

[ ] a new '*itle
have attached amendment(s) 
do pass 
do not pass 
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HOUSE COMMITTEE REPORT
(7)
Date Referred: February 12, 1990
Date of Committee Action:

FURTHER REFERRALS: ^
/ JUDICIARY /

m r HB 537The STATE AFFAIRS Committee considered:
HOUSE BILL NO. 537 PROPERTY ACQUISITION PRACTICES
"An Act relating to the taking and compensation for damage of property 
by the state; and providing for an effective date."

RECOMMENDATIONS:
[\̂ j be replaced with A

X

have attached amendment(s) 
do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the

ADOPTS: ____________
ATTACHES NEW FISCAL^NdTE(s):

(Dept)

[ ] the same title
px̂  ] a new title

Committee
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[ ] zero with analysis^ [ ] zero fn/analysis
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(Finance added 4/5)
Date of Committee Action:
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FINANCE

The JUDICIARY Committee considered:
HOUSE BILL NO. 537 PROPERTY ACQUISITION PRACTICES

HB 537

"An Act relating to the taking and compensation for damage of property 
by the state; and providing for an effective date."

RECOMMENDATIONS:
be replaced with

[ ] the same title
[ ] a new title

have attached amendment(s) 
do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
r ] fiscal impact___________
[ ] zero fiscal note________
( 3 zero with analysis______

SIGNING DO PASS:

letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s)
(Date/Dept)

( 3 zero fiscal note(s)
[ ] zero fn/analysis  

SIGNING:
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Department o f Transportation and Public Facilities

POSITION PAPER

j

Bill No: H.B. 537 Approved: M ark S. Hickey
C om m issioner

Title: An Act Relating to the Taking and Compensation Date: March 20,1990
for Damage of Property by the State

The Department of Transportation and Public Facilities is concerned with the inclusion of 
business losses in House Bill No. 537. Paym ent of long term business losses will have a 
substantial effect on the department's ability to handle the highway program . N ot only 
will it be a coBtly program but without case law and a decade of practice, it could jeopardize 
projects, especially In urban areas. If the bill continues to move in this direction, Alaska 
will be one of the few states "that recognizes business losses as a part of the acquisition 
process, in  addition to the legal issues the appraisals cost could more than triple when 
trying to determ ine long term business losses that may be subjective at best. The Federal 
Highway Administration has suggested that business losses are not generally federal 
participating. The Relocation Assistance program was designed and enacted at the federal 
level to assist business that are forced to move or go out of business due to a federal-aid 
program .

W ithout specific direction or language addressing the intent of this bill, or how such action 
will be handled, it is impossible to quantify the impact of paying long term business losses 
in the State of Alaska.
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T a s h a  M. Po r c e l l o
A T T O A N C Y  AT UHtfMarch 19, 1990

Representative Jim Zawacki 
P.O. Box V
Juneau, Alaska 99811 
Re: House Bill 537
Dear Jim:
Enclosed are amendments which I believe would be appropriate in 
reforming Alaska's antiquated and unjust eminent domain laws. As 
you know, there is no statutory provision requiring just 
compensation for business loss to property owners whose land has 
been taken or damaged for a public project. The AlaBka Supreme 
Court, in State v. Hammer. 550 P.2d 820 (Alaska 1976), recognized 
that a business is a form of property which cannot be taken or 
damaged unless the property owner is fully indemnified for the 
loss. The court recognized that just compensation is determined 
by what the property owner has lost, not what the State has 
gained. However, because of the specific facts before it, the 
Supreme Court limited its holding to just compensation for 
temporary loss of business during relocation of that business.
It did not address a situation in which long term business loss 
i3 provable or where a business has been forced to close its 
doors permanently as a consequence of the State's exercise of the 
power of eminent domain.
Since the Hammer d icision, the state and the various 
municipalities condemning property for public purposes have 
attempted to circumvent their obligations to fully indemnify 
property owners for business loss. Over the years, uncounted 
businesses have been seriously damaged or destroyed as a 
consequence of condemnation for public projects. Few of these 
property owners had the economic resources to litigate a case for 
permanent loss of business damage to the Alaska Supreme Court. 
Hence, the issue of long term or permanent business Ions has not 
been ruled upon.
Often, the State and municipalities, when exercising a 
declaration of taking, refuses to appraise and make a deposit of 
estimated just compensation for any business loss. Moreover, the 
state and various municipalities have often resorted to
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Representative James Zawacki 
March 19, 1990 
Page 2

"lowballing1' appraisals so that their deposit of estimated just 
compensation is low. When challenged in court on this issue, the 
condemnors usually respond, that the court has no jurisdiction to 
review the adequacy of the deposit? that this is a matter 
exclusively within the discretion of the condemning agency.
Since 1971, the State has enacted the Uniform Real Property 
Acquisition Act, which parallels the Federal 1970 Act concerning 
federally funded projects. The Act sets forth specific 
guidelines requiring the condemner to appraise property prior to 
institution of eminent domain proceedings? to engage in fair, 
good faith negotiations prior to instituting condemnation 
proceedings? and to allow property owners at least 90 days to 
vacate the premises after right of entry has been granted by the 
court. All too often, these measures have been ignored or side 
stepped by condemnors. All that the Federal Act does is to 
simply admonish condemners to go and treat their subjects kindly. 
It is not enforceable by any court action. The State Act has 
been interpreted similarly by the courts.
If these practices are to be stopped, both Title 34 and Title 9 
of the Alaska Statutes need to be amended to make the Uniform 
Acquisition Act enforceable and to require full indemnification 
of a property owner for any provable business loss legally caused 
by the exercise of the power of eminent domain. It would be 
desirable if the Uniform Acquisition Act were to be broadened, so 
that it applies to all state projects, not to just those which 
are federally funded. The state's oppressive practices in 
winking at the Uniform Acquisition Act occur in both situations.
I am aware of these practices, having spent nine years as a trial 
attorney who condemned land on behalf of the Greater Anchorage 
Area Borough and Municipality of Anchorage, as well as seven 
years as an attorney for condemnees.
The proposed amendments to Title 34 would make the Act applicable 
to all State projects and would require the State to appraise 
business loss prior to institution of eminent domain proceedings.
The amendments to Title 9 would require that a property owner be 
fully indemnified for any provable business loss legally caused 
by condemnation? would give the courts jurisdiction to review the 
adequacy of any deposit of estimated just compensation in 
conjunction with a declaration of taking? and would require that 
any condemning authority, state or municipal, comply with the 
Uniform Acquisition Act or its municipal counterpart.
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These reforms are long overdue. The proposed amendments to Title 
34 and Title 9 would insure that no citizen be forced to pay a 
disproportion cost for a public project.
I would be most appreciative if you could see fit to become a 
cosponsor of H.B 537, with the amendments which I have suggested. 
I understand that a public hearing will be held on the bill in 
the House Affairs Committee at 9:00 a.m. on March 21, 1990.
At the District 7 Republican Convention, the following resolution 
was passed:

The Legislature should enact a statute 
providing that if the State of Alaska or any 
Municipality takes or damages property for 
public purpose through the power of eminent 
domain, the property owner is entitled to 
full indemnification for any provable 
business loss legally caused by exercise of 
the eminent domain power.

Thanks for your help.
Sincerely,
PLETCHER, WEINIG, 
LOTTRIDGE & MOSER

Richard A. Keinig
RAW/kaa



Introduced: 2/12/90
Referred: State Affairs, and Judiciary 6-1833A

BY REP, BOUCHER BY REQUEST

IN THE HOUSE

-HOUSE B IL L  '-NO. 537

. IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act.*entitledi ."Aa-^et .relating to the taking and compensation for

damage of property by the atate; and providing for an 
effective dote."

BE IT ENACTED BYTHE LEGISLATURE OF THE STATE OP ALASKA:

* Section 1. AS 34.60.020 is amended to read:

Sec. 34.60.020. STATE AGENCIES TO ESTABLISH PROGRAM. State 
agencies shall establish and provide the means for Implementing a 
program providing fair and reasonable relocation and other payment for 

parsons displaced as a result of{federally assisted/activities under­

taken by state agencies, to carry out relocation assistance programs
»

for persons displaced, and to provide payments to persons as a result 
of taking or damaging [ACQUISITION] of [REAL] property for activities 
of state agencies.

* Sec. 2. AS 34.60.040(a) is amended to read:
(a) When the taking or damaging [ACQUISITION] of [REAL] property 

for a^federally ajjijrted) program or project undertaken by a atate 

agency will result in the displacement of a person, the state agency 
responsible for the program or project shall make payment to the

displaced person, upon proper application as approved by the state 
agency, for

(1) actual reasonable expenses in moving a person, the
person's family, business, farm operation, or other personal property;

(2) actual direct losses of tangible personal property as s.
* result of moving or discontinuing a business or farm operation, but

" \
HBOS37A -i- HB 537
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have bean required to relocate the property at determined by the atate 
agancyi and

(3) actual reasonable expenses in aearchlng for « replace* 
ment buainaaa or faro,

* Sec. 3. AS 34.60.050 is attended to readi
Sec. 34.60.050. REPLACEMENT HOUSING FOR HOMEOWNERS. (a) Zn 

addition Co paymcnt-s ocberviae .-authorised by this chapter, cha scate 
agency ahall make an additional payment not to exceed $22,500 (,] to a 
displaced parson vho ii displaced froa a dwelling actually owned and
occupied by the person for not leas than 18'' days before the initia­
tion of negotiations for the acquisition of the property. This addi­
tional payment muse [SHALL] Include the folloving elemental

(1) the amount, if any, that [WHICH], whan added to the
caking (ACQUISITION) cost of the dwelling taken [ACQUIRED] by the
state agency, equals the reasonable cost of a comparable replacement
dwelling that [WHICH] is a decent, safe^ and sanitary dwelling ade­
quate to accomodate the displaced person, is reasonably accessible to 
public services and places of employment^ and is available on the 
private oarketi all detarminatlona required to carry out this para­
graph shall be osda in accordance with standards established by the 
steta agency making the additional paynentj

(2) tha amount, if any, that [WHICH] will compensate the
displaced person for any increased interest costs that (WHICHI tha
displaced parson is required to pay for financing the taking [ACQUISI­
TION] of the comparable replacement dwelling] this amount may be paid 
only if tha dwelling taken [ACQUIRED] by the atate agency was encum­
bered by a bona fide mortgage that [WHICH] was a valid lien on the 
dualling for not lass chan 180 days before the initiation of negotia­
tions for cha taking (ACQUISITION] of tha dwellingi and
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takinR [ACQUISITION] of the dwelling; and

(3) reasonable expenses incurred by the displaced person 
for evidence of title, recording fees, end other closing costs inci­
dent to the purchase of the replacenent dwelling, but not Including 
prepaid expenses.

(b) The additional payment authorized by (a) of this section nay 
be made only to a displaced person who purchases and occupies a re­

placement dwelling that [WHICH] is decent, safea and sanitary not 

later than the end of the one-year [ONE YEAR] period beginning on the 
date on which the person receives from the state agency final payment 
of all costs of tha taken dwelling [,] or the date on which the person 
moves from the taken [ACQUIRED] dwelling, whichever is the later date.

* Sec. 4. AS 34.60.060 is amended to read:

Sec. 34.60.060. “REPLACEMENT HOUSING FOR TENANTS AND OTHERS. In 
addition to amounts otherwise authorized by this chapter, the state 
agency shall make a payment to or for r. displaced person displaced 
from a dwelling, who is not eligible to receive a payment under 
AS 34.60.050, if the dwelling was actually and lawfully occupied by 

the displaced person for not leas than 90 days before the initiation 
of negotiations for taking [ACQUISITION OF] the dwelling. The payment 
shall be either

(1) the amount necessary to enable the displaced person to 
lease or rent for a period not to exceed three years and six months 
[,] a decent, safe, and sanitary dwelling of standards adequate to 
accommodate the displaced person in areas not generally less desirable 
in regard to public utilities and pafblle '.and uoanarclal facilities, 
and reasonably accessible to the person's place of employment, but not 

to exceed $5,250; or
(2) tha amount necessary to enable the displaced person to

" \
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/AS 34.60i050(e)(3), on the purchase of a decant, safe, and aanitar) 
dwelling of standards adequate .xo accommodate the displaced peraon it 
areas not generally leaa daslrable in regard to public utilities anc 
public and commercial facilities, but not to exceed $5,230.

* Sec. 5. AS 34.60.070 Is amended to readi
Sec. 34.60.070. EXPENSES INCIDENTAL TO TRANSFER OP PROPERTY.

The etarte *gmrcy, *ocn «a •pxactl'oeM’e »£t«r th* dat-e of paymenc of 
the purchase price or the date of dspoaic la court of funds to estlBfy 
the award of compensation in a condemnation proceeding to take or 
compensate for damtgt to (ACQUIRE REAL! property, whichever la the 
earlier, shell reimburse the owner, to the extent tbs department 
considers fair and reasonable, for expenses necessarily incurred for

(1) recording fees, transfer taxes, and similar expensas 
Incidental to conveying che [REAL] proparty to the state agencyi

(2) penalty costs for prepayment of a preexisting recorded 
mortgoge entered into in good feith encumbering the real property, if 
che mortgage was s valid lien on the property for not lass thsn 180 
days bafors che initiation of negotiations for the acquisition of che 
propertyi end

(3) the pro rsta portion of [REAL] property taxes paid that 
(WHICH) are allocable to a period subsequent to the dete of vesting 
title in the state (,] or the effective date of possession of the 
(REAL) property by the state agency, whichever la che earlier.

* Sac. 6. AS 34.60.080(a) is amended to readi
(a) The state court having Jurisdiction of a proceeding insti­

tuted by che state agency to cake (ACQUIRE REAL) property by condemna­
tion shall award the owner of £ (ANY) right to, or title to, or inter­
est in, the (REAL) property e sum thsc (WHICH! will In the opinion of 
tftw cou m  reimburse rh» ownrr. l,^ * - * aasonebi < ,v.mstr ) t*lebigimui.iA antf

•4«
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Che courc reimburse Che owner for reasonable costs, disbursements^ and 
'•expense*, -including reasonable attorney, apprai*alx and engineering 
fees C.3 actually incurred because of the condemnation proceedings, if

(1) the final Judgment ia that th' tat* agency cannot take 
[ACQUIRE] the [REAL] property by condemnation; or

(2] the proceeding is abandoned by the state agency.
Sec, 7. AS 34.60.090(a) la amended to read:

(a) When the takinR or damming [ACQUISITION] of [REAL] property 
for a program or project undertaken by a state agency for a ^federally 
■eaalrted]program or project undertaken by the state agency will result 
in the displacement of e person [ON OR AFTER JANUARY 2, 1971], the
state agency shall provide a relocation assistance advisory program 
for displaced persons that [WHICH] offers the services described in
(c) of this section. If the state agency determines that a person 
occupying property immediately adjacent to the [REAL] property taken 
[ACQUIRED] is causad substantial economic injury because of the takinR 
[ACQUISITION], it may offer the occupant relocation advisory services 
under tha program.
Sec. 8. AS 34.60.120 is amended to read:

Sec. 34.60.120. UNIFORM [REAL] PROPERTY TAKING AVL PAMACE COM­
PENSATION [ACQUISITION] POLICY. A state agency or other entity taking 
or damaging [ACQUIRINC REAL] property for % JJUfY] project or program 
in^hicH^fadcral or federal a iSj funds are used shall to the greatest 

extent practicable comply with the following policies:
(1) Every reasonable effort shall be «sda to expeditiously 

take or make compensation for [ACQUIRE.EE^|v-jjSofrerty by negotiation.
(2>* Property to be taken or damdjftif'fKEAL PROPERTY] shall 

be appraised before the initiation of and the owner or a
designated representative shall be given 4Uk isppartualty to accompany
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7 (3) 3efore the initiation of negotiation* for (R2ALJ prop* 
erty, an amount shall b abLlahad that ..IWHICH) la reasonably bo* 
liavad to ba Juot compenitfcion for tha (REAL) proparty taken or 

damaged, and that amount ahall ba offarad for the property. In nc 
avant shall tha aoourt be less than tha approved appraisal of cha fair 
aarkac volv of tha property. A decrease or Increase In the fair 
oarkot valu. if [REALJ property before the -dafr*-of valuation caused by 
the public Improvement for which cha property is caken (ACQUIRED) or 
by tha likelihood that the property would b* taken (ACQUIRED) for or 
daiaaged by tha 'mprovemenc, other chan that due to physical deterio­
ration wlthi' .is reasonable control of the owner, wall be disregarded 
in datarnin.iig Che compensation for tha property. Tha owner of the 
(I AL) property to be taken (ACQUIRED) shall be provided with a writ­
ten statement of, and a summary of the basis for, cha amount eicab- 
liahed as Just compensation

(4) An owner may not be required to surrender poosesaion of 
(REAL) property before Che state agency concerned pays the agreed 
purchaee price or dapoelcs with the court In accordance with applica­
ble lav, for t!.e benefit of the owner, an amount not less than the 
approved appraisal of the fair market value of the property (,] or the 
amount of tha award of compensation in the condemnation proceeding for 
the property.

<3) Tha construction or development of a public improvement 
shall be ao scheduled that, to the greatest extent practicable, a 
person lawfully occupying [REALJ property is not required to nova from 
a dwelling, assuming a replacement dwelling will be available, or to 
move cha person's business or faro operation (,J without at least 90 
days' written notice of ehe date by which the move is required.

(frf- »■£• an ewaas er tenant 1j passicced 6»-e»»wpy ahe-friSAb)> 
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1 (6) If an owner or tenant is permitted to occupy the [REAL]
2 taken or damaged property [ACQUIRED] on a rental basis for a short
3 tern or for a period subject to tensin&tion by the state agency on

4 short notice, the amount of rent required shall not exceed the fair

3 rental value of the property to a short-term occupier.
6 (7) In no event nay the tine of condemnation be advanced or
7 negotiations or condemnation and tha deposit of funds in court for the
8 use of the owner be deferred, nor any other coercive action be taken
9 in order to compel an agreement on the price to be paid for the taking

10 or damage to property.

11 (8) If an interest in [REAL] property is to be taken or
12 damaged [ACQUIRED] by exercise of the power of eminent domain, formal

13 condemnation proceedings shall be instituted. The [ACQUIRING] state
14 agency may not intent tonally make it necessary for an owner to insti-
13 tute legal proceedings to prove the fact of the taking or damage of

16 the [REAL] property-.
I ' ' »17 (9) If the taking -or damage [ACQUISITION] of only part of

18 the property would leave its owner with an uneconomic remnant, an
19 offer to take [ACQUIRE] the entire property shall be made.
20 * Sec. 9, AS 34.60.130(a) is amended to read;
21 (a) Notwithstanding another .[ANY OTHEX3 fwrovision of law, if a
22 state agency takes an [ACQUIRES ANY] interest'la real property, tha
23 state agency must take [ACQUIRE] at least an equal interest in all
24 buildings, structures, or other improvements located upon tha real
25 prcperty that [WHICH] the state agency requires to be removed from the

26 rail property or that [WHICH] the state dot ermines will be

27 adversely affected by the use to vhieh *£e‘rimS^toperty will be put.
28 * Sec. 10. AS 34.60.130(b) is amended to read; ^
"28 (b) Tor the purpose of determining 'ju»€^53apeneatlon to be paid

:tt80337A *7" KB 537



R -

1
1
1
t;

t<

ii

ti
i;
ti

i i

70

7\

22

73

34

7t

7t

21

2SI

2f

■

L V  — j> 0~ ~ M ~Q~H ~ ~1~4~ 1  V -4 " c h a ' r T i V '  B ~ l~n  ?  TTeT rn~~ ~ C V iR  P  7 V £

ooisx i*ou 1 nUIU. UKAi

 ̂fc,. a hutUf**} ,  s ir iu A '*** J 6« f  r'Q***• »v>a,->V -/o 4 s.
• (ACQUIRED] under (a) of this section, cha building, structurex o> 

ochar Improvaoenc la considered to be a part of tha real property t< 
be taken (ACQUIRED] notwithstanding the right or obligation of t 
tenant, ssagalnec the owner of anocher (ANY OTHER) interest in th< 
real property, to reaova the building, etructurex or improvement at 
the expiration of che tenant's Cera, and che fair market value that 
(WHICH) the building, structurex or improvement contributes to the 
fair market value of the real property to be takan (ACQUIRED), or tha 
fair market value of the building, structure^ or improvement for re­
moval from tha real property, whichever is the greater, ahall be paid 
to che tenant.

* Sec. ]], AS 34.60.150 la amended to readi
Sec. 34.60.150. DEFINITIONS. In this chapter

(1) “business" means any lawful activity, excepting a fern 
operation, conducted primarily

(A) for che purchase, sale, leasex and rental of«
personal and real property, and manufacture, processing, or
marketing of products, comcoodlclea, or any other personal proper­
ty I

(B) for the sals of services to che publici
(C) by a nonprofit organicationi or
(D) for assisting, solely for the purpose of AS 34.- 

60.040(a), in che purchase, uale, resale, sunufaotuxe, process­
ing, or marketing of products, commodities, personal property, or 
services by the erection and maintenance of an outdoor advertis­
ing display, whether or not the display is located on the prem­
ises on which any of tha above activities are conductedi

(2) “displaced person" means a [ANT] any person who {, ON
OR VI?TER JANUARY 2,— hŷ ir*uiuwes--iiuiu (RfinL) propeiiy;— err wovse pee

-8-
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OR AFTER JANUARY 2, 1971] moves from [REAL] roperty, or moves per­

sonal property from [REAL] property, as a result of the takinit [ACQUI­
SITION] of tha [REAL] property, in whol* or in part, or as a result of 
the written order of the state agency to vacate [REAL] property, for a 
program or project undertaken by the state agency, and solely for the 

purpose of AS 34.60.040(a) and 34.60.09C, as a result of the taking 
[ACQUISITION] of, or as a result of the written order of a state 
agency to vacate other [REAL] property on which the person conducts a 
business or farm operation for the program or project;

(3) "farm operation" means any activity conducted solely or 

primarily for the production of one or more agricultural products or
e

commodities, including timber, for sale or home use, and customarily 
producing these products or commodities in sufficient quantity to be 
capable of contributing materially to the operator's support;

(4) "mortgage" means those classes of liens commonly given

to secure advances on, or the unpaid purchase price of, real property
[,] under tha law of tha state in which the real property is located,
scether with the credit instruments, if any, secured by the property;

(5) "person" means an individual, partnership, corporation, 

or association;
/ t ) W  "state agency" means a department, agency, instruaen- 

tallcyA corporate authority of the atate, or a political subdivision 
of the state, or a department, agency, instrumentality or authority of 
two or more political subdivisions of che state participating in 

federally asai.'/ted programs.
* Sec. 12. AS 34.60.100 If repealed.
* Sec. 13. Thia Act takes effect immediately under AS 01.10.070(c).

  / ' I *. * * ‘J - C m ~ ~ - /
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AS 09.055 is amended as follows:
* Section 14. AS 09.55.310 is amended to read:

Sec. 09.55.310. HEARING, (a) The jury cr master 
shall hear the allegations and evidence of perso: 
interested and shall ascertain and assess the 
following:

(1) the value of the property sought to be 
condemned, and all improvements on it pertaining to the 
realty, and of each separate estate or interest in it; 
if it consists of different parcels, the value of each 
parcel and each estate or interest in each parcel shall 
be separately assessed;

(2) if the property sought to be condemned 
constitutes only a part of a larger parcel, the damages 
which will accrue to the portion not sought to be 
condemned by reason of its severance from the portion 
sought to be condemned, and the construction of the 
improvements in the manner proposed by the plaintiff;

(3) separately, how much the portion not
sought to be condemned and each estate or interest in
it will be benefitted, if at all, by the construction
of the improvements proposed by the plaintiff; and, if
the benefit is equal to the damages assessed under (2)
of this section, tha owner -of .-the parcel shall be
allowed no damages except the -value of the portion
taken; but if the benefits are less than the damages so
assessed, the former shall be deducted from the latter

'\



and the remainder shall be the only damages allowed in 
addition to the value;

(4) if the property sought to be condemned 
is for a railroad, the cost of good and sufficient 
fences along the line of the railroad, and the cost of 
cattle guards where fences may cross the line of the 
railroad*

 the full amount .of.business loss and/or
iogg_Pf..goodwill legally .caused bv exercise of the 
power of eminent, domain.

(b) "As far as practicable, compensation shall be 
assessed for each source of damages separately.

* Sec. 15. AS 09.430 is amended to read:
Sec. 09.55.430. CONTENTS OF DECLARATION OF 

TAKING. The declaration of taking shall contain
(1) a statement of the authority under which 

the property or an interest in it ia taken;
(2) a statement of the public use for which 

the property or an interest in it is taken;
(3) a description of the property sufficient 

for the identification of ifc-j '
(4) a statement of the estata or interest in 

the property;
(5) a map or location of

the property; — -
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(6) a statement of the amount of money 
estimated by the plaintiff to be just compensation for 
the property or the interest in it;

(7) a statement that the property is taken 
by necessity for a project located in a manner which is 
most compatible with the greatest public good and the 
least private injury including, but not limited to, the 
full amount of business loss and/or. loss, of goodwill 
legally caused bv exercise of the power of eminent 
domain*

* Sec. 3» AS 09.55.440 is amended to read:
Sec. 09.55.440. VESTING OF TITLE AND 

COMPENSATION, (a) Upon the filing of the declaration 
of taking and the deposit with the court of the amount 
of the estimated compensation stated in the 
declaration, title to the estate as specified in the 
declaration vests in tha plaintiff, and that property 
is condemned and taken for the use of the plaintiff, 
and the right to just compensation for it vests in the 
persons entitled to it. The compensation shall be 
ascertained and awarded in*the proceed and established 
by judgment, tha judgment shall include interest at
the rate set out in AS 09.30.070 on the amount finally

«

awarded which exceeds the jaapunt^paid into court under 
the declaration of taking. 'The Interest runs from tha 
date title vests to tha date of payment of the 
judgment.



(b) Upon motion of a party in interest and notice
i

to all parties, the court shall [may] order that the 
money deposited or a part of it be paid immediately to 
the person or persons entitled to it or an account of 
the just compensation to be awarded in the proceedings. 
If the compensation finally awarded exceeds the amount 
of money deposited, the deposit shall be offset against 
the award. If the compensation finally awarded is less 
than the amount of money deposited, the court shall 
enter judgment in favor of the plaintiff and against 
the proper'parties for the amount of the excess.
Sec. 16. AS 09.55.450 is amended to read:

Sec. 09.55.450. RIGHT OF ENTRY AND POSSESSION.
(a) Upon the filing of the declaration of taking and 
the deposit of the estimated compensation, the court 
may, upon motion, fix the time during which and the 
terms upon vhic’.. tha parties in possession are required 
to surrender possession to tha petitioner. However, 
the right of entry shall not be granted the plaintiff 
until the running of the time for the defendant to file 
an objection to tha declaration of taking or until 
after the hearing on any objection to the declaration 
of taking if the objection is made in the tine allowed 
by law. The court shajmnttt dra^trtha right of entry 
until it determlneg^hl/OM^^S^^lcr estimated lust 
M pApBiition deposltod pursuant to AS 09.55.440(a) is 
adequate_1ust compensation for all property, real or



personal. which has.been taXen.gr-damaflgx where the 
party in possession withdraws any part of the award and 
remains in possession, the court may fix a reasonable 
rental for the premises to be paid by that party to the 
plaintiff during such possession.

(b) The court may direct the payment of
4delinquent taxes and special assessments out of the 

amount determined to be just compensation, and make 
orders with respect to encumbrances, liens, rents, 
insurance, and other charges as are just and equitable.

(c) The right to take possession and title in 
advance of final judgment where a declaration of taking 
is filed is in addition to any other rights to take 
possession provided in AS 09.55.240 -- 09.55.460.
Sec. 18. 09.55.460 is amended to read:

Sec. 05.44.460. EFFECT OF APPEAL. (a) No appeal 
or a bond or undertaking given operates to prevent or 
delay the vesting of title to real property or the 
right to possession of it.

(b) The plaintiff may not be divested of a title 
or possession acquired except where tha court finds 
that (l) the property was not taken by necessity for a 
public use or purpose in a manner compatible with the 
greatest public good and the least private injury; 121 
tha amount of estimated 1ugt_CQBBflnBfltlQn dopQBltftd 
pursuant tP E? 09.55.440(a) is adequate. (3) the State
of Alaska failed to comply with_A8 34.60.010 —  150;

.  h



f4) a municipal corporation foiled to comply with 
municipal ordinances,concerning_relocatiQ-n. assistance 
or real property acquisition practices.which are 
substantially similar to AS 34,_6Q.,_Q10. r-.150; or_I_51 
plaintiff failed to comply wlth_AS_Q9^5^_275.. In the 
vent of that finding, the court shall enter the 
judgment necessary to (1) compensate the persons 
entitled to it for the period during which the property 
was in the possession of the plaintiff, (2) recover for 
the plaintiff any award paid to any person, and (3) 
order the"plaintiff to restore the property to the

i
condition in which it existed at the time of the filing 
of the declaration of taking unless such restoration is 
impossible, in which case the court shall award damages 
to the property persons as compensation for any 
diminution in the value of the property caused by the 
plaintiff's wrongful possession.



William K Saiierbcrg. Jr 
Michael A Drain 

KonalJ I1 Moroni
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March 18. 1987

The Honorable John 3. "Jack" Coghill 
The Alaska State Senate 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, AK 99811
RE: Proposed Legislation Eminent Domain Condemnation
Dear Senator Coghill:

Pursuant to our telephone conversation of Monday, March 
2, 1987, this letter is to outline for your consideration
some problems which I perceive with respect to the handling 
of condemnation cases in Alaska.

Specifically, under Alaska law, as established both 
constitutionally and by statute, condemnation cases represent 
a very special instance involving the government’s treatment 
of. its citizens. Article I, Section 18 of the Alaska 
Constitution provides that private property may not be taken 
or damaged by the State of Alaska without just compensation 
being offered. Although this mandate, by and of itself, is 
meritorious, the fact of the matter is that the 
administration of condemnation matters by the State of Alaska 
leaves much to be desired at this time.

As you are aware, I have worked in the field of 
emminent domain since 1976, and have done work for both the
condemnor and the condemnee. I consider my work in the field
to be relatively extensive, and have been involved with 
proceedings ranging from the most simple of takings to the 
extremely complex. Over the years, certain problems have 
presented themselves.

Perhaps one of the greatest problems in the field of 
condemnation rests in the area of having the case proceed to 
judgment with payment to the condemnee. virtually all cases 
which have been taken through trial in the field of eminent 
domain have been appealed by the State of Alaska in the event 
of an adverse verdict to the State. Because the State of 
Alaska is not required by law to post a bond pending an
appeal to the Supreme Court, it is a simple exercise to file

1



an appeal and thus delay the settlement of a case for well 
over an additional year. During the appeal time, the 
landowner continues to incur substantial attorney's fees. 
Furthermore, during appeal, in the past, attorney's fees 
incurred have not been compensible even though the landowner 
has received its attorney's fees before lower court 
proceedings. As such, the State is given a very potent 
weapon to compel a settlement by simply filing an appeal, 
knowing full well that the landowner generally will have to 
expend between five to twenty thousand dollars ($5,000 
$20,000) for appellate briefing which, most likely, will not 
be reimbursed under the current state of the law.

Another area of eminent domain which has caused serious 
concern as of recent has been in the area of mineral and 
materials resources. Although the landowner is capable of 
selling the resource on a unit basis in the marketplace, the 
State of Alaska appraises the property using a simple real 
estate formula of before and after values, essentially not 
taking into consideration the unit value of the material. A 
classic example of this occurred in Nome where the State of 
Alaska utilized on the Hastings Creek Project several tons of 
material, but -offered the landowners only surface value for 
the property. The State agreed on the Nome Project that the 
material had distinct value, moreover, and further stated 
that one of the major reasons for condemning the parcel, 
which was owned by Allen Vezey and the Bering Straits Native 
Corporation, was to obtain the source of material.

Another area of concern ir. mineral and materials 
acquisition exists. When material and mineral properties 
which are known to exist are condemned by the State of 
Alaska, an obligation should be placed upon the State, by 
statute, to do a reasonable subsurface evaluation of the 
parcel. To date, the State of Alaska has simply insisted 
that the responsibility is that of the landowner to hire the 
drilling experts, geologists, or the like, knowing full well 
that substantial costs might be entailed in employing such 
resources. Again, the landowner has been faced with the 
burden, as opposed to the State of Alaska, in evaluating the 
property, and the Nome cases cited are another example.

An area of current abuse of eminent domain pertains to 
the deposit made by the State of Alaska. Under Alaska law, 
once a deposit is made, the landowner may withdraw the 
deposit for his use during the pendency of the condemnation 
case. The problem which occurs, however, is that there is 
nothing to compel the State of Alaska to make a good faith 
deposit. Although the law does state that a good faith 
deposit is implied, the State of Alaska has the option of 
either depositing far too little for the property, or, 
conversely, an amount far too great. In the case of an 
insufficient deposit, the landowner is faced with virtually 
no fundi; with which to present its defense. In the event of

2



an overly substantial deposit, however, the landowner can be 
tricked into withdrawing the entire deposit and spending the 
deposit before the conclusion of the case, only to find that 
the landowner must now reimburse the State of Alaska for the 
amount of money withdrawn at 10.5 percent interest. As such, 
a trap for the unwary exists under the second scenario under 
a situation where, say, the deposit is over twice as large as 
the amount the State intends to offer at trial and, once the 
landowner has withdrawn the entire amount of money, the 
landowner becomes subject to the State's mercy. This issue 
could be remedied by requiring the State of Alaska to offer 
an amount which is commensurate with the highest appraisal 
performed for the State of Alaska and by further mandating, 
by law, that the State of Alaska cannot offer less than the 
deposit either at the trial of the case, or in settlement. 
In short, the State would be bound by its deposit.

Recognizing the above-stated concerns, I am enclosing 
with this correspondence to you some proposed legislation. 
Needless to say, the proposed legislation is in draft format 
and, as such, there is no pride of authorship involved. If 
even some of the proposed legislation can be embodied into 
law in the 1987 session, many of the abuses currently 
followed by the State of Alaska will be curtailed.

I look forward to your thoughts on this matter.

WRS/cf 
Enclosures

Sincerely yours,

William R. Sat

3



Additional Section to Eminent Domain Code, Title 9

Proposed Legislation:

ATTORNEY 1S FEES
A condemnee shall not be denied its costs and 

attorney's fees for issues raised during litigation unless 
the court determines upon a full review of the facts and law 
of the case that the specific issue raised by the condemnee 
for which denial of attorney's fees is sought by the 
condemning authority is a frivolous issue. The failure of a 
condemnee to prevail upon a point of law raised during 
condemnation proceedings shall not be the sole basis for a 
denial of attorney's fees to the condemnee if the issue of 
law has been fairly raised in the context of the lawsuit.

In the event of an appeal by the state of Alaska of any 
judgment in a-condemnation case, the condemnee shall be
entitled to its full and reasonable attorney's fees incurred 
on appeal. In the event of an appeal by the condemnee of any 
judgment in a condemnation case, the condemnee shall be
entitled to its full and reasonable attorney's fees if it
prevails on appeal. The Supreme Court is further authorized 
to award attorney's fees to the condemnee in the event of an 
unsuccessful appeal by the condemnee in the event that the 
Supreme Court determines that the appeal was taken in good 
faith and was not frivolous.



Proposed Legislation, cont.:

DEPOSIT AND DISTRIBUTION

The amount of funds deposited by the State of Alaska in 
any condemnation case shall constitute the State's offer, to 
which the State of Alaska shall be bound. In the event that 
the State of Alaska submits that an amount less than the 
State's deposit shall form the basis of just compensation for 
the purposes of a master's hearing or trial, the landowner 
shall still be entitled to retain the deposit made by the 
State of Alaska as full compensation notw: ;hstanding any jury 
verdict or award resulting in just compensation being 
determined as less than the deposit made by the State.

In the event of a condemnation involving property 
having a distinct mineral or material source value, the 
condemning authority must conduct a reasonable subsurface 
analysis to determine the specific quality and quantity of 
the material source being acquired and the fair market value 
of such. Any offer to the landowner shall be made in 
consideration of the specific subsurface value of the 
property as determined following such subsurface analysis.

The State of Alaska shall not be entitled to acquire 
property by eminent domain for the purposes of obtaining a 
materials source, nor shall the State of Alaska be entitled 
to design a project in such a manner so as to take advantage 
of a material source under circumstances where reasonable 
design standards would not provide for the acquisition of the 
materials source. In the event of the acquisition of a 
material source by the State of Alaska, the State of Alaska 
shall pay to the owner the owner's net profit for the source 
as computed upon unit values existing in the marketplace. 
Although the demands created by the project for which th->
source was acquired may not be computed in arriving at just
compensation, nothing shall preclude the consideration of
demands and markets created by unrelated projects in the
establishing of just compensation to be paid.



More Proposed Legislation:

INTERIM AWARD OF COSTS AND ATTORNEYS FEES
Upon application to the court by any condemnee, the 

court shall make an interim award of costs and attorneys fees 
to any such applicant if the court, following application, 
determines that the interim award of the costs and fees 
sought by the applicant represents those costs and fees 
reasonably and necessarily incurred by the condemnee in 
seeking just compensation. Application by the condemnee for 
costs and fees shall not be more often than on a quarterly 
basis following the institution of condemnation proceedings. 
In the event that any interim application for costs and fees 
shall involve or disclose privileged communications, the 
court shall be entitled to review any such application in 
camera.

Any award- of costs or fees under this provision shall 
be conclusive and not subject to repayment by the condemnee 
in the event of a failure by the condemnee to prevail in the 
overall disposition of its case.



DEPOSIT OF MASTER'S AWARD

In the event of an appeal by the condemnor of any 
master's award, the condemnor shall deposit within twenty 
(20) days of any such appeal that amount of money forming the 
master's award, for the use and benefit of the condemnee.



Proposed Legislation, cont.:

PROHIBITION OF AWARD OF CONDEMNOR'S ATTORNEYS FEES
IN CONDEMNATION CASES

At no time shall a condemnor be entitled to an award of 
attorneys fees or costs as against a condemnee in any cause 
of action involving either trial or appellate proceedings.
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SUBJECT:

TO:

FROM:

Sectional summary of draft CSHB 537 (State 
Affairs) (Work Order No. 6-1833E, 4-3-90)
Representative H.A. "Red” Boucher 
Chair, House State Affairs Committee
Theresa L. Bannister 
Legislative Counsel

You have requested a sectional summary of the above de­
scribed bill.
As a preliminary matter, note that a sectional summary of a 
bill should not be considered an authoritative interpreta­
tion of the bill and the bill itself is the best statement 
of its contents. If you would like an interpretation of the 
bill as it may apply to a particular set of circumstances, 
please advise.
Section 1 amends AS 09.55.310(a) to require the jury or mas­
ter m  an eminent domain action to ascertain and assess the 
full amount of business loss caused by taking or damaging 
the property.
Sectiqn 2 amends AS 09.55.440(b) by directing the court in 
an eminent domain action to expeditiously order that depos­
ited money be paid immediately to the entitled persons.
Section 3 amends AS 09.55.450(a) by adding a third situation 
in whicha court is prohibited from granting a right of entry 
in an eminent domain action. The new provision delays the 
right of entry until the court determines that the deposited 
amount of the estimated just compensation for all property 
taken or damaged is substantiated by one or more appraisals 
prepared in good faith.
Section 4 adds four additional situations in which the plain- 
tiff in an eminent domain action may be divested of a title 
or possession taken. The new situations are when the court
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finds that the amount of the estimated just compensation 
deposited under AS 09.55.440(a) is not adequate, the state 
failed to comply with AS 34.60, the plaintiff is a munic­
ipality that failed to comply with AS 34.60, or the plain­
tiff failed to comply with AS 09.55.275.
Section 5 defines "business loss" and "private injury" for 
the eminent domain article.
Section 6 makes a technical change to make AS 29.35.100(25) 
compatible with the change made in sec. 7.

Section 7 adds to AS 29.35.030(a) the requirement that munici- 
palities use the procedures set out in AS 09.55.250 - 09.55.- 
460 (Eminent Domain) and AS 34.60 (Relocation Assistance and 
Real Property Acquisition Practices), regardless of the source 
of funding, when exercising the powers of eminent domain and 
declaration of taking.

Section 8 states that the purpose of AS 34.60 is to estab- 
lish a uniform policy for the fair and equitable treatment 
of persons displaced as a result of state agency activities.
Section 9 requires state agencies to establish a relocation 
and payment program for persons displaced as a result of 
state agency activities, in order to carry out relocation 
assistance programs and to provide payments to persons as a 
result of the taking or damaging of property for activities 
of state agencies.
Section 10 requires a state agency to make certain payments 
to displaced persons when the taking or damaging of property 
for a ̂ state agency program or project will displace the per­
sons .
Section 11 Sec. 34.60.050(a) requires a state agency to 
make, in addition to other payments authorized by AS 34.60, 
an additional payment to a displaced person who meets cer­
tain requirements. The payment must include
(1) the amount that, when added to the cost of taking the 
dwelling, equals the reasonable cost of a comparable replace­
ment dwelling that meets certain criteria;
(2) the amount that will compensate the displaced person for 
any increased interest costs that the displaced person is 
required to pay for financing a comparable replacement dwell­
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ing; this amount is to be paid only if the dwelling taken by 
the state agency was encumbered by a mortgage meeting certain 
requirements a specified time before the negotiations began 
for the taking of the dwelling; and
(3) certain other expenses incurred by the displaced person 
relating to the replacement dwelling.
Sec. 34.60.050(b) limits the making of the additional pay­
ment authorized in (a) to a displaced person who purchases 
and occupies a replacement dwelling (that meets certain cri­
teria) within one year from (1) when the person receives 
final payment of all costs of the taken dwelling, or (2) 
when the person moves from the taken dwelling, whichever is 
later.

Section 12 requires state agencies, in addition to amounts 
otherwise authorized by AS 34.60, to make a specified pay­
ment to a displaced person who is not eligible for a payment 
under AS 34.60.050, if the dwelling was actually and lawfully 
occupied by the person for a certain period before the in­
itiation of negotiations for taking the dwelling.
Section 13 requires a state agency, as soon as practicable 
after paying the purchase price or depositing the funds to 
satisfy the award of compensation in a condemnation proceed­
ing, whichever event is earlier, to reimburse the owner to a 
fair and reasonable extent for certain expenses necessarily 
incurred for conveying the property to the state agency, 
certain mortgage prepayment penalty costs, and a pro rata 
portion of certain property taxes.
Section 14 requires the state court handling a state agency 
condemnation proceeding to award the owners of certain in­
terests in the property a sum that the court determines will 
cover certain costs incurred because of the condemnation 
proceedings, if (1) the final judgment is that the agency 
cannot take the property by condemnation, or (2) the state 
agency abandons the proceeding.
Section 15 directs a state agency to provide a specified 
relocation assistance advisory program for displaced persons 
when the taking or damaging of property for a program or 
project undertaken by a state agency will result in the dis­
placement of a person. Directs the state agency to offer 
the occupant of immediately adjacent property the relocation
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advisory services under the program if the person is caused 
substantial economic injury because of the taking.
Section 16 directs a state agency or other entity taking or 
damaging property for a project or program to comply with 
certain policies to the greatest extent practicable. These 
policies include
(1) making every reasonable effort to expeditiously take or 
make compensation for the property by negotiation;
(2) appraising the property before the initiation of negoti­
ations, and giving the owner or designated representative an 
opportunity to accompany the appraiser during the inspection 
of the property;
(3) before the initiation of negotiations for the property, 
establishing and offering a reasonable amount for compensa­
tion for all property taken or damaged; the amount is not to 
be less than the approved appraisal of the fair market value 
of the property; certain increases or decreases in the fair 
market value of the property are to be disregarded; the owner 
of the property must be provided with certain written infor­
mation about the amount established as compensation;
(4) not requiring the owner to surrender possession of the 
property before a specified payment or court deposit is made;
(5) scheduling the construction or development of a public 
improvement so that a person lawfully occupying the property 
is not required to move or to move the person's business or 
farm operation without at least 90 days' written notice of 
the date for moving, and until 90 days have elapsed after

(1) a court determines that the prerequisites under 
AS 09.55.270 have been met, or
(2) has ruled under AS 09.55.450(a) on any objections 
made to a declaration of taking, or the time for filing
objections under AS 09.55.450(a) has expired without
an objection being filed,

(6) if an owner or tenant is permitted to occupy the taken
or damaged property on a rental basis for a short term or
for a term subject to termination by the state agency on 
short notice, not charging rent that exceeds the fair rental 
value of the property to a short-term occupier;
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(7) not advancing the time of condemnation, deferring cer­
tain other activities, or engaging in other coercive action 
in order to compel an agreement on the price for taking or 
damaging the property;

(8) initiating formal condemnation proceedings if an inter­
est in property is to be taken or damaged by the exercise of 
eminent domain and not intentionally requiring the owner to 
begin legal proceedings to prove the taking or damage;
(9) offering to take the entire property if the taking or 
damage of only part of the property would leave the owner 
with an uneconomic remnant.
Section 17 directs a state agency taking property to take at 
least the same interest as taken in the property, in all 
buildings, structures, and certain other improvements locat­
ed upon the property that are to be removed by the state 
agency or that will be adversely affected by the use to which 
the real property will be put.
Section 18 states that for determining just compensation for 
a building, structure, or other improvement required to be 
taken under AS 34.60.130(a) the building, structure, or oth­
er improvement is considered to be a part of the real pro­
perty to be taken although a tenant has the right or obliga­
tion to remove it. The tenant with the right or obligation 
of removal is to be paid the fair market value that the build­
ing, structure, or improvement contributes to the fair market 
value of the real property to be taken, or the fair market 
value of the building, structure, or improvement for removal, 
whichever is greater.
Section 19 authorizes a state agency to make, in addition to 
other programs authorized by AS 34.60, loans to encourage 
and facilitate the construction or rehabilitation of housing 
to meet the needs of displaced persons. States that the 
loans are part of the project cost, identifies to whom and 
for what they may be made, identifies the maximum proportion 
of certain planning and financing costs that the loans may 
constitute, indicates when and how much interest is to be' 
charged, establishes certain repayment requirements, and 
authorizes the cancellation of a loan under certain circum­
stances .
Section 20 authorizes a state agency to take the action nec­
essary or appropriate to provide certain housing by using
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funds authorized for the project, if the agency program or 
project cannot proceed to actual construction because compar­
able replacement sale or rental housing is not available and 
if the agency determines that housing cannot otherwise be 
made available.
Section 21 adds a definition of property to include short- 
term and long-term business interests. Makes several changes 
in the definition of "displaced person" to reflect the changes 
in the rest of the chapter and to delete an obsolete date.
Section 22 repeals AS 34.60.100.
Section 23 gives the act an immediate effective date.
If I can be of further assistance, please advise.
TLB:mi 
wkmi6/068
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Original sponsor(s) : REP. ELLIS, Menard, Ulmer

IN THE HOUSE
CS FOR HOUSE BILL NO. 538 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act requiring the Alaska Judicial Council to
establish and evaluate a child visitation mediation 
project; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. CHILD VISITATION MEDIATION PROJECT. (a) To better enable 

persons having either custody of or rights of visitation for a minor child 
to reach voluntary agreements relating to child visitations that are in the 

best interests of the child, the Alaska Judicial Council shall
(1) establish a child visitation mediation project using medi­

ators to mediate child visitation disputes; the mediation project shall be 
located in and serve residents of the judicial district of the state de­
termined by the Alaska Judicial Council to have the greatest caseload
relating to court-ordered child visitations; and

(2) evaluate the child visitation mediation project created
under (1) of this subsection; the evaluation must measure

(A) the success of the project in terms of its ability to
promote and serve the best interests of the child;

(B) the satisfaction of the legitimate and appropriate
needs of the persons who participate in the project;

(C) the project's efficiency; and
(D) the project's economy.

(b) In establishing the child visitation mediation project under (a) 
of this section, the Alaska Judicial Council shall

(1) require the screening of cases and exclude from the scope of
-1- CSHR 538 < )
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1

I

the child visitation mediation project cases in which
2 (A) there has been an indication of domestic violence as
3 defined in AS 18.66.900;
4 (B) the child or children who are the subject of a visita­
5 tion order require the continuing services of a guardian ad litem;
6 (C) a material change in the visitation order is being
7 sought; or
8 (D) court records reflect a pattern of harassment of one
9 party by another;
to (2) develop a curriculum for the initial contact and for the
11 mediation orientation session that describes the process and purpose of
12 mediation and informs all partie ? of their rights and the scope and purpose
13 of the project befoie mediation begins;
14 (3) consult, as to the child visitation mediation project's
15 design and evaluation
16 (A) with the Alaska Court System; and
17 (B) in a formal process, with custodial and noncustodial
18 parents ;
19 (4) consult with other states to determine ’■heir experiences
20 with child visitation mediation and to obtain their recommendations relat­
21 ing to mediation of child visitation disputes; and
22 (5) develop a list of qualifications for persons who may serve
23 as mediators.
24 (c) A person may participate in the child visitation mediation proj­
25 ect if the person is a party to a valid visitation order and files a com­
26 plaint regarding implementation of the order with the Alaska Court System,
27 and the complaint requests mediation services.
28 (d) The Alaska Judicial Council shall determine a party's eligibility
29 to participate in the project by screening complaints. I 

CSHB 538( ) -2- 1
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(e) If one party to the visitation order files a complaint requesting
mediation services and the person qualifies for those services, a mediator
shall contact the other party and, in a nonthreatening manner and consis­
tent with the material developed under (b)(2) of this section, notify the 
other party that a complaint has been filed and that visitation mediation 
services are available. In making the contact, the mediator shall outline 

the parties' option either to participate in mediation or to continue with 
the court case. The mediator shall also invite the notified party to 
attend an initial orientation session, advising the party that the party 
may withdraw from mediation after the orientation session.

(f) Mediation under the child visitation mediation project is limited 
to the visitation dispute. Mediation must be conducted informally and may 
be conducted as a conference or series of conferences, by telephone or in 
person. The parties need not be present in the same location. Counsel for 
the parties may attend each conference.

(g) A person who is a party to mediation under the child visitation
mediation project must attend a mediation orientation session. After the
mediation orientation session, either party may choose to withdraw from 
mediation. A party's refusal to participate may not be used against the 

party in a proceeding.
(h) Mediation conferences under the child visitation mediation proj­

ect are confidential. The mediator may not subm-'t recommendations to a
court about the disposition of the dispute.

(i) In this section, "party" means a person having either custody of 
or rights of visitation for a minor child.

* Sec. 2. PROJECT EVALUATION. The Alaska Judicial Council shall com-
27 plete the evaluation required under sec. 1(a)(2) of this Act and report the
28 evaluation to the legislature by February 1, 1992. The evaluation of the
— project must consider establishing a sliding scale fee system for

- 3 -  CSHB 3 3 8 ( )
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visitation mediation services if this child visitation mediation program is 

continued after February 1, 1992.
* Sec. 3. ADDITIONAL MEDIATION PROJECTS PROHIBITED. The Alaska Court 

System may not establish and conduct another mediation project until the 
child visitation mediation project established by this Act has been evalu­
ated under sec. 2 of this Act.

* Sec. A. USE OF FEDERAL FUNDS. The Alaska Judicial Council shall 
apply for federal money that may be available for the child visitation 
mediation project.

* Sec. 5. This Act is repealed February 1, 1992.
* Sec. 6. This Act takes effect July 1, 1990.

CSHB 538< )
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That opening sentence ("To pte<5ino£e and serve the best inter­
ests of the children . . . relating to child visitations 
that are in the best interests of the child . . . ") is 
probably the most convoluted provision that has crossed my 
desk all session.

Representative Peter Goll 
ATTN: Hayden Kaden
Jack Chenoweth 
Legislative Cou

Can't we repair it before it gets amended on the floor???
JBC:mi 
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IN THE HOUSE

CS FOR HOUSE BILL NO. 538 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act requiring the Alaska Judicial Council to

establish and evaluate a child visitation mediation 
project; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. CHILD VISITATION MEDIATION PROJECT. (a) To promote and 

serve the best interests of the children who are the subject of visitation 
orders by better enabling the persons having either custody of or rights of 
visitation for a minor child to reach voluntary agreements relating to 
child visitations that are in the best interests of the child, the Alaska 
Judicial Council shall

(1) establish a child visitation mediation project using medi­
ators to mediate child visitation disputes; the mediation project shall be 
located in and serve residents of the judicial district of the state de­
termined by the Alaska Judicial Council to have the greatest caseload
relating to court-ordered child visitations; and

(2) evaluate the child visitation mediation project created
junder (I) of this subsection; the evaluation must measure

(A) the success of the project in terms of its ability to 
promote and serve the best interests of the child;

(B) the satisfaction of the legitimate and appropriate 
needs of the persons who participate in the project;

(C) the project's efficiency;
(D) the project's economy;
(E) whether the project has decreased the time required to

-I- CSHB 538( )
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resolve disputes relating to child visitation;

(F) whether the project has reduced litigation relating to 
visitation disputes; and

(G) whether mediation under the project improves compliance 
with court-ordered child support payments.
(b) In establishing the child visitation mediation project under (a) 

of this section, the Alaska Judicial Council shall
(1) require the screening of cases and exclude from the scope of

I
the child visitation mediation project cases in which

(A) there has been an indication of domestic violence as 
defined in AS 18.66.900 or a pattern of harassment of one party by 
another; or

(B) a party desires to materially change the existing
visitation schedule;

(2) develop protocols for the initial contact and for the me­
diation orientation session that describes the process and purpose of 
mediation and informs all parties of their rights and the scope and purpose 
of the project before mediation begins;

(3) consult, as to the child visitation mediation project's 
design and evaluation

(A) with the Alaska Court System; and

(B) in a formal process, with custodial and noncustodial
parents and other appropriate parties;

(A) consult with other states to determine their experiences
with child visitation mediation and to obtain their recommendations relat­
ing to mediation of child visitation disputes; and

(5) develop a list of qualifications for persons who may serve 
ias mediators.

(c) A person may participate in the child visitation mediation 
CSHB 538 ( ) -2-
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project if the person is a party to a valid visitation order and submits a 
written request for mediation to the Alaska Judicial Council. The request 
must state the existing visitation schedule as set out in the current 
visitation order, the actual visitation being exercised, what the party 
hopes that mediation will accomplish, and the efforts that the party has 
made to resolve the party's concerns.

(d) If a minor child for whom visitation rights are made the subject 
of mediation has a guardian ad litem, the guardian ad litem

(1) shall be involved in all aspects of mediation; and
(2) shall approve any agreement to child visitation that arises

out of mediation.
(e) If one party to the visitation order files a request for me­

diation and the person qualifies for mediation, a mediator shall contact 
the other party and, in a nonthreatening manner and consistent with the 
protocols developed under (b)(2) of this section, notify the other party 
that a request for mediation has been filed and that visitation mediation 
services are available. In making the contact, the mediator shall outline 
the parties' option to participate in mediation. The mediator shall also 
invite the notified party to attend an initial orientation session, advis­
ing the party that the party may withdraw from mediation at any time.

(f) Mediation under the child visitation mediation project is limited
Co the visitation dispute. Mediation must be conducted informally and may 
?e conducted as a conference or series of conferences, by telephone or in 
>erson. The parties need not be present in the same location. Counsel for 
:he parties may attend each conference.

(g) A person who has been contacted under (e) of this section and 
igrees to participate in mediation under the child visitation mediation 

>roject must attend a mediation orientation session. After the mediation 
• rientation session, either party may choose to withdraw from mediation. A

-3- CSHB 538( )
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1 party's refusal to participate may not be used against the party in a pro­
ceeding.

(h) Mediation conferences under the child visitation mediation proj­
ect are confidential. The mediator may not submit recommendations to a 
court about the disposition of the dispute.

(i) In this section, "party"

(1) means a person having either custody of or rights of visita­
tion for a minor child; and

(2) includes, when appropriate, the guardian ad litem of the 
minor child.

* Sec. 2. PROJECT EVALUATION. The Alaska Judicial Council shall com­
plete the evaluation required under sec. 1(a)(2) of this Act and report the 
evaluation to the legislature by February 1, 1992. The evaluation of the
project must consider establishing a sliding scale fee system for visita­
tion mediation services if this child visitation mediation program is 
continued after February 1, 1992.
i

* Sec. 3. ADDITIONAL MEDIATION PROJECTS PROHIBITED. The Alaska Court 
System may not establish and conduct another mediation project until 
February 1, 1992.

* Sec. A. USE OF FEDERAL FUNDS. The Alaska Judicial Council shall 
apply for federal money that may be available for the child visitation 
mediation project.

* Sec. 5. This Act is repealed February 1, 1992.
* Sec. 6. This Act takes effect July 1, 1990.
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WORK DRAFT

Original sponsor(s): REP. ELLIS, Menard, U

IN THE HOUSE
CS FOR HOUSE BILL NO. 538 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL T ' ( s  (0./n<

For an Act entitled: "An Act requiring the Alaska Judicial Counc5T\ to
establish and evaluate a child visitatTTJrr -mediation 
project; and providing for an effective date.'^V n 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. CHILD VISITATION MEDIATION PROJECT. (a) To promote and 

serve the best interests of the children who are the subject of visitation 
orders by better enabling the persons having either custody of or rights of 
visitation for a minor child to reach voluntary agreements relating to 
child visitations that are in the best interests of the child, the Alaska 

Judicial Council shall
(1) establish a child visitation mediation project using medi­

ators to mediate child visitation disputes; the mediation project shall be 
located in and serve residents of the judicial district of the state de­
termined by the Alaska Judicial Council to have the greatest caseload
relating to court-ordered child visitations; and

(2) evaluate the child visitation mediation project created
under (1) of this subsection; the evaluation must measure

(A) the success of the project in terms of its ability to 
promote and serve the best interests of the child;

(B) che satisfaction of the legitimate and appropriate

needs of the persons who participate in the project;
(C) che project’s efficiency;
(D) the project's economy;
(E) whether the project has decreased the time required to

-I- CSHF 538( )
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resolve disputes relating to child visitation;
(F) whether the project has reduced litigation relating to 

visitation disputes; and
(G) whether mediation under the project improves compliance 

with court-ordered child support payments.
(b) In establishing the child visitation mediation project under (a) 

of this section, the Alaska Judicial Council shall
(1) require the screening of cases and exclude from the scope of 

the child visitation mediation project cases in which
(A) there has been an indication of domestic violence as 

defined in AS 18.66.900 or a pattern of harassment of one party by 
another; or

(B) a party desires to materially change the existing 
visitation schedule;

(2) develop protocols for the initial contact and for the me­
diation orientation session that describes the process and purpose of 
mediation and informs all parties of their rights and the scope and purpose
; of the project before mediation begins;

(3) consult, as to the child visitation mediation project's 
design and evaluation

(A) with the Alaska Court System; and
(B) in a formal process, with custodial and noncustodial 

parents and other appropriate parties;
(A) consult with other states to determine their experiences

with child visitation mediation and to obtain their recommendations relat­
ing to mediation of child visitation disputes; and

(5) develop a list of qualifications for persons who may serve 
as mediators.

( c )  A p e r s o n  may  p a r t i c i p a t e  i n  t h e  c h i l d  v i s i t a t i o n  m e d i a t i o n  

CSHB 538( ) - 2 -
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prjject if the person is a party to a valid visitation order and submits a 
written request for mediation to the Alaska Judicial Council. The request 
jmust state the existing visitation schedule as set out in the current 
visitation order, the actual visitation being exercised, what the party 
hopes that mediation will accomplish, and the efforts that the party has 
made to resolve the party's concerns.

(d) If a minor child for whom visitation rights are made the subject
of mediation has a guardian ad litem, the guardian ad litem

(1) shall be involved in all aspects of mediation; and
(2) shall approve any agreement to child visitation that arises

out of mediation.
(e) If one party to the visitation order files a request for me­

diation and the person qualifies for mediation, a mediator shall contact 
the other party and, in a nonthreatening manner and consistent with the

II

[protocols developed under (b)(2) of this section, notify the other party
{
I that a request f^r mediation has been filed and that visitation mediation 
services are available. In making the contact, the mediator shall outline
ithe parties' option to participate in mediation. The mediator shall also
invite the notified pcrty to attend an initial orientation session, advis­
ing the party chat the party may withdraw from mediation at any time.

(f) Mediation under che child visitation mediation project is limited
to the visitation dispute. Mediation must be conducted informally and may 
be conducted as a conference or series of conferences, by telephone or in 
person. The parties need nut be present in the same location. Counsel for 
the parties may attend each conference.

(g) A person who has been contacted under (e) of this section and
agrees to participate in mediation urder the child visitation mediation

project must attend a mediation orientation session. After the mediation 
29— orientation session, either party may choose to withdraw from mediation. A

- 3 -  CSHB 538< )



T
WORK DRAFT WORK DRAFT WORK DRAFT

A

2
3

4

5

6 

7, 
8

9
10
|

11
12

13

14

15

16
||

17

18

J |»
20

21

22

23

24

25

26

27

28 

79

1 party's refusal to participate may not be used against the party in k pro­
ceeding.

(h) Mediation conferences under the child visitation mediation proj­
ect are confidential. The mediator may not submit recommendations to a 
court about the disposition of the dispute.

(i) In this section, "party"

(1) means a person having either custody of or rights of visita­
tion for a minor child; and

(2) includes, when appropriate, the guardian ad litem of the 
minor child.

* Sec. 2. PROJECT EVALUATION. The Alaska Judicial Council shall com­
plete the evaluation required under sec. 1(a)(2) of this Act and report the 
evaluation to the legislature by February 1, 1S92. The evaluation of the 
project must consider establishing a sliding scale fee system for visita-
1 tion mediation services if this child visitation mediation program is 
continued after February 1, 1992.

* Sec. 3. ADDITIONAL MEDIATION PROJECTS PROHIBITED. The Alaska Court
System may not establish and conduct another mediation project until 
February 1, 1992.

* Sec. 4. USE OF FEDERAL FUNDS. The Alaska Judicial Council shall
apply for federal money that may be available for the child visitation
mediation project.

* Sec. 5. This Act is repealed February 1, 1992.
* Sec. 6. This Act cakes effect July 1. 1990.

CSHB 538< ) -4-
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Original sponsor(s): REP. ELLIS, Menard ,* Ulmer

IN THE HOUSE BY THE HESS COMMITTEE I
CS FOR HOUSE BILL NO. 538 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act authorizing the Alaska Judicial Council to

establish and evaluate a child visitation mediation 
project and establishing an advisory council to 
provide advice concerning the project; and providing 
for an effective date."

BE IT ENACTEP BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 . FINDING. The legislature finds that it is in the best 
interests of a child to have reasonable access to both of the child's 

parents unless there are circumstances in which that access would be detri­
mental to the child.

* Sec. 2. CHILD VISITATION MEDIATION PROJECT. (a) To better enable 
persons having either custody of or rights of visitation for a minor child 

to reach voluntary agreements relating to child visitations that are in the 
best interests of the child, the Alaska Judicial Council may

(1) create a child visitation mediation project using mediators 
to mediate child visitation disputes; the mediation project shall be locat­
ed in and serve residents of the judicial district of the state determined 
by the Alaska Judicial Council to have the greatest caseload relating to 
court-ordered child visitations; and

( 2 )  e v a l u a t e  t h e  p r o j e c t  c r e a t e d  u n d e r  ( ) )  o f  t h i s  s u b s e c t i o n ;  

t h e  e v a l u a t i o n  m u s t  m e a s u r e  t h e  s u c c e s s  o f  t h e  p r o j e c t  i n  t e r m s  o f  i t s  

a b i l i t y  t o  p r o m o t e  a n d  s e r v e  Che b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  t h e  p r o j e c t ' s  

e f f i c i e n c y ,  a n d  t h e  p r o j e c t ' s  e c o n o m y .

(b) In e s t a b l i s h i n g  the p r o j e c t  under  (a)  o f  t h i s  s e c t i o n ,  the Alaska

-J- CSHB 538(HESS>
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Judicial Council shall

(1) exclude from the scope of the project cases in which there
has been an indication of domestic violence as defined in AS 18.66.900; and

(2) develop a curriculum for the initial mediation session that
informs all parties of their visitation rights and the scoDe and purpose of
the project before mediation begins.

(c) Except as provided in (d) of this section, mediation under the 
child visitation mediation project shall be conducted informally and may be 

conducted as a conference or series of conferences, by telephone or in 
person. The parties need not be present in the same location. Counsel for 
the parties may attend each conference.

(d) A party who is involved in mediation under the child visitation 
mediation project must attend a mediation orientation session. After the 
mediation orientation session, either party may choose to withdraw from 
mediation. A party's refusal to participate may not be used against the 
party in another proceeding.

(e) Mediation conferences under the child visitation mediation proj­
ect are confidential. The mediator may not submit recommendations to a
court about the disposition of the dispute.

(f) Unless precluded by (b)(1) of this section, a minor who is at
least 13 years of age may refer persons having custody of or rights of
visitation for the minor to the child visitation mediation project.

(g) In this section, "party" means a person having either custody of 
or rights of visitation for a minor child.

* Sec. 2. PROJECT ADVISORY COUNCIL. (a) There is established an 
advisory council to advise the Alaska Judicial Council concerning the 
project authorised by sec. 1 of this Act. Before the Alaska Judicial
Council begins offering mediation services under the project, the advisory 
council shall make recommendations to the Alaska Judicial Council 
CSHB 538(HESS) -2-



concerning the implementation of the project and how the success of the 
project should be measured.

(b) The advisory council consists of seven members, including
(1) a representative of the judicial branch, appointed by the

chief justice of the supreme court;

(2) a person who is experienced as a mediator, appointed by the
governor;

(3) a legislator, appointed by the governor;

(4) four parents, two of whom are custodial parents and two of 
whom have visitation rights with their children who are in the custody of 
the other parent, appointed by the governor.

(c) Members of the advisory council appointed under (b) of this 
section serve without compensation, but are entitled to per diem and travel 
expenses authorized for boards and commissions under AS 39.20.180 for 
attendance at scheduled meetings of the advisory council.

* Sec. 3. The Alaska Judicial Council shall comolete the evaluation re­
quired under sec. 2(a)(2) of this Act and report the evaluation to the 
legislature by February 1, 1992.

* Sec. 4. This Act is repealed February 1, 1992.
* Sec. 5. This Act takes effect July 1, 1990.

- 3 - CSHR 5 3 8 (HESS)



Article IV T he Judiciary

Article IV 

The Judiciary
Section 1 - Judicial Power and Jurisdiction.
T he jud ic ia l pow er o f the S ta le  is vested in a su p rem e co u rt, a  su p c rir . 
court, an d  the courts estab lish ed  by the leg isla tu re. T he ju risd ic tion  of 
courts  sha ll b e  p resc ribed  by law. T he cou rts  shall co n s titu te  a unified 
ju d ic ia l system  for o p era tio n  and  adm in istra tion . Jud ic ia l d istric ts shall 
b e  estab lished  by law.

Section 2 - Supreme Court.
(a )  T he su p rem e court shall b e  the highest cou rt o f  the 3 ta tc , w ith Gnal 
ap p e lla te  ju risd ic tion . It shall consist o f  th ree  justices, o n e  o f  w hom  is 
ch ief justice . T h e  num ber o f  justice m ay be increased  by law  upon the 
request o f  the su p rem e co " rt.

(b ) T h e  ch ief ju stice  shall be se lec ted  from  am o n g  the ju stices  o f  the 
su p rem e cou rt by a m ajo rity  vo te o f the justices. H is te rm  o f  office as 
ch ief ju stice  is th ree  years. A  ju stice  m ay serve m o re  than on e  term  as 
ch ief ju stice  but he may not serve consecutive te rm s in  that office. 
(A m endm ent ap p ro \e d  A ugust 25 ,1970  * E ffective O c to b e r 10,1970]

Section 3 - Superior Court.
T h e su p e r io r  court shall be the tria l court o f  genera l ju risd ic tio n  and  shall 
consist o f  five judges. T he n u m b e r o f  judges m ay be changed  by law.

Section 4 - Qualifications of  Justices and Judges.
S u p rem e co u rt justices and  su p e rio r  court judges shall he c itizens o f  the 
U n ited  S la tes  an d  o f  the S la te , licensed to p rac tice  law in the S tate , and 
possessing  any add itional qualifica tions p resc ribed  by law. Judges of 
o th e r  courts  shall be se lec ted  in a m anner, for term s, and  w ith qualifica­
tions p resc rib ed  by law.

Section 5 - Nomination and Appointment.
T h e governo r shall fill any vacancy in an  office o f  su p rem e  co u rt justice 
o r  su p e rio r  court judge by appo in ting  one o f  two o r  m o re  persons 
nom ina ted  by the jud ic ia l council.

18

The Judiciary Article IV

Section 6 - Approval or Rejection.
Each su p rem e  court ju s tice  and  su p e rio r court judge shall, in the m an ­
ner p rov ided  by law, b e  sub jec t to approval o r  rejection  on a nonpartisan  
ballot a t the first general elec tion  held m ore than th ree years afte r his a p ­
po in tm ent. T h erea fte r, each  suprem e court ju stice  shall be sub ject lo a p ­
proval o r  re jection  in a  like m anner every tenth  year, an d  each  superior 
court ju d g e , cvcrv sixth year.

Section 7 - Vacancy.
T he office o f  any su p rem e  court ju stice  o r  su p e rio r court judge becom es 
vacant n ine ty  days a f.v r the election  at which he is rejected  by a m ajority  
o f  those  vo ting  on the question , o r  for w hich he fails to file his d ec la ra ­
tion o f  candidacy to  succeed  him self.

Section 8 - Judicial Council.
T h e jud ic ia l council shall consist o f  seven m em bers. T h re e  atto rney  
m em bers shall be ap p o in ted  for six-year term s by the governing body of 
the o rg an ized  s ta te  bar. T h re e  n on-atto rney  m em bers shall be appoin ted  
for six -year te rm s by the  governor subject to confirm ation  by a m ajority  
o f  the m em b ers  o f  the leg isla tu re  in jo in t session. V acancies shall be filled 
fo r th e  uncxp ircd  te rm  in like m anner. A ppo in tm en ts shall be m ade w ith 
due co nsidera tion  to  a re a  rep resen ta tio n  and w ithout regard  to politica l 
affilia tion . T h e  ch ief ju s tice  o f the sup rem e court shall be ex-officio the 
seventh  m e m b er and cha irm an  o f  the jud ic ia l council. N o m em b er o f the 
j  udicial council, except the  ch ief justice, m ay hold any o th e r  office o r  p o s i­
tion o f  p ro fit un d er the U n ited  S lates o r  the State. T he jud ic ia l council 
shall ac t by concu rrence  o f  four o r  m ore  m em bers and accord ing  to ru les 
w hich it adopts.

Section 9 - Additional Duties.
T h e ju d ic ia l council sha ll conduct stud ies for im provem ent o f  the a d ­
m in is tra tio n  o f  justice , and  m ake reports  and recom m endations to the 
su p rem e  co u rt and tq the leg isla ture at intervals o f  not m ore  than two 
years. T h e  jud ic ia l council shall perfo rm  o th e r duties assigned  by law.

Section 10 - Commission on Judicial Conduct.
T he C om m ission  on  Jud ic ia l C onduct shall consist o f n ine m em bers, as 
follows: th ree  persons w ho a rc  justices o r  judges o f sta te  courts , elected 
by the ju stice s  and  judges o f  sta le  courts; th ree m em bers w ho have 
practiced  law  in this s ta te  for ten years, appo in ted  by the governor from

19



BILL NO: CSHB 538 DATE: March 15, 1990
TITLE: An Act directing the Office CONTACT:

of Public Advocacy to 
establish a child visitation 
mediation project, and 
providing for an effective 
date

Barbara Miklos 
465-4356
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CS for HB 538 (HESS) directs the Office of Public Advocacy to establish a 
child visitation mediation project. The Council has sane concerns about 
sane of the provisions in this bill.
Mediation can be very harmful to victims of domestic violence or sexual 
assault. Violence distorts the balance of power in a relationship. Vio­
lent men physically and psychologically coerce wanen, by danination and 
intimidation. Wanen who are severely intimidated and frightened of vio­
lence are not able to make independent decisions in their own best inter­
ests or the best interests of their children. Domestic violence and 
sexual assault occur much more frequently than may be suspected. A stur 
by Stockholm and Helms, which surveyed wanen in Alaska on the extent of 
abuse of wanen by their spouses or live-in partners, found that 26% of 
the wanen had been abused as adults. It is important to note thac 
studies shew domestic violence occurs at least at the same rate after a 
separation as before a separation. In fact, violence is often escalated 
following a separation and, therefore, the danger to the victim is 
increased.
We reconmerd hat subsection (b), Section 1, lines 25 - 26, page 1, be 
changed to delete the requirement that a report of domestic violence must 
be made to a public agency before a domestic violence case can be exclud- 
t- from mediation. There are several problems with this requirement. 
Many victims of domestic violence will not have made a report to a public 
agency. It is only recently that arrests or prosecutions of domestic 
violence assaults have been vigorously pursued, thus there was previously 
little advantage to the victims in reporting domestic violence assaults. 
Reports to DFYS are confidential. If a victim sought services from a 
non-profit domestic violence program, that would not be a public agency, 
and those records are also required to be confidential. In most rural 
areas, services are sirply unavailable, and so this provision is of par­
ticular concern for people who have lived in rural areas. We recommend 
that the wording be changed as follows: ,rThe Agency or court may not
refer a dispute for mediation if there has been an indication [A PARTY TO 
A DISFUIE HAS BEEN ACCUSED] of domestic violence, as defined in AS
18.66.900. [IN A REPORT TO OR BY A PUBLIC AGENCY]." The Council on 
Domestic Violence and Sexual Assault also feels it is important to have 
someone who has expertise in the field of family violence on the Child 
Visitation Mediation Council.
The Council on Domestic Violence and Sexual Assault agrees that participa­
tion in mediation should be voluntary, as provided for in subsection (c), 
and that a person's refusal to participate may not be used against the



TITsd l e g. prrfllRS - WflSILLA

Alaska State Legislature

Please enter Into the record my testimony to the / I t - S S  ■committee name
committee on - ^ 5  * 7 / S 3 t da^ .  ̂- ?- 0  .... ,

oili/subject ,

fj-s <9 J b v - C  '

Y ^  p J L u , ' ^  ** .

^  fir f i j f ' .  <J^ j 6  ^

a tJ -  & ■  U -  ^  £ J L  J y

/ ^ ,  ^ z j l -  ii* f i l L f J s  r ^ - y - A w .  p i y v y A '  Asj-vb~- / c  A t -  A * * ^ '

J # '  s k - A s  .pn'-v-t'

J f i ^ y  M aaA  - f y  A p A y y

Jj-<AA/ Js*' *

,% d j ^ i

,/\T ^  ^ l *Us /Signed; Testifier

Representing (Optional)
P b K  r i ‘i 6 < f l r v ^ . / A A jL M A J J -Address

m  - il l  sPhone No.
4/M UoiUtfv* Information Offe*



THIS DOCUMENT  
HAS BEEN REPHOTOGRAPHED 

TO ASSURE LEGIBILITY



TiV'

BILL NO: CSHB 538 DATE:
TITLE: An Act directing the Office CONTACT:

of Public Advocacy to 
establish a child visitation 
mediation project, and 
providing for an effective 
date

March 15, 1990
Barbara Miklos 
465-4356

Cu
O  H  

W 
H fc 
2 < 
W C/J
T.
H U 
OH M 
< hJ 
Cl, CQ 

W 3 
Q Pn

|3«̂

I mI i i i I

C Lt i n  fTii

ntTttiTTt

tUlUU 
im ft tt

jrrtr rrrr
UtMItt

u n

CLIt

CS for HB 538 (HESS) directs the Office of Public Advocacy to establish a 
child visitation mediation project. The Council has scsne concerns about 
seme of the provisions in this bill.
Mediation can be very harmful to victims of domestic violence or sexual 
assault. Violence distorts the balance of power in a relationship. Vio­
lent men physically and psychologically coerce wanen, by danination and 
intimidation. Women who are severely intimidated and frightened of vio­
lence are not able to make independent decisions in their own best inter­
ests or the best interests of their children. Domestic violence and 
sexual assault occur much more frequently than may be suspected. A study 
by Stockholm and Helms, which surveyed women in Alaska on the extent of 
abuse of wanen by their spouses or live-in partners, found that 26% of 
the wanen had been abused as adults. It is important to note that 
studies shew domestic violence occurs at least at the same rate after a 
separation as before a separation. In fact, violence is often escalated 
following a separation and, therefore, the danger to the victim is 
increased.
We recommend that subsection (b), Section 1, lines 25 - 26, page 1, be 
changed to delete the requirement that a report of domestic violence must 
be made to a public agency before a domestic violence case can be exclud­
ed fron mediation. There are several problems with this requirement. 
Many victims of domestic violence will not have made a report to a public 
agency. It is only recently that arrests or prosecutions of domestic 
violence assaults have been vigorously pursued, thus there was previously 
little advantage to the victims in reporting domestic violence assaults. 
Reports to DFYS are confidential. If a victim sought services fron a 
non-profit domestic violence program, that would not be a public agency, 
and those records are also required to be confidential. In most rural 
areas, services are sirply unavailable, and so this provision is of par­
ticular concern for people who have lived in rural areas. We recommend 
that the wording be changed as follows: 'The Agency or court may not
refer a dispute for mediation if there has been an indication [A PARTY TO 
A DISPUTE HAS BEEN ACCUSED] of domestic violence, as defined in AS
18.66.900. [IN A RETORT TO OR BY A PUBLIC AGENCY]." The Council on 
Domestic Violence and Sexual Assault also feels it is important to have 
scmeone who has expertise in the field of family violence on the Child 
Visitation Mediation Council.
The Council on Domestic Violenoe and Sexual Assault agrees that participa­
tion in mediation should be voluntary, as provided for in subsection (c), 
and that a person's refusal to participate may not be used against the



Position Paper for HB 538, continued Page 2

person in another proceeding. Mediation is most likely to fail where 
there are truly irreconcilable differences, no common interests, and 
where both parties are not committed to the process. Research on con­
flict resolution also indicates that, to the extent that one or both 
parties feels coerced, negotiations will be deadlocked or agreements that 
are reached are likely to fail to be implemented.
Generally, the Council is neutral regarding the establishment of this 
voluntary child visitation mediation project. We strongly feel that no 
victims of domestic violence should be directed into this process.

Uo Arthur, English 
X  Commissioner
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ATTENTION; HOUSE H.E.S.S.

H.B. 472 I strongly support this bill. This Bill 
will put the child support award system in to the democratic 
process.

In my opinion it is good policy for parents and 
elected officals to be directly involved in formulating 
child support laws.

H.B. 571 I strongly support this bill so that obligors 
will be notified when a duty of support begins accruing,

H.B. 538 and 539 I strongly support these bills. I 
believe that children have the right to have access to both 
parents and both parents have the right to access their 
children. This visitation project will benefit familys and 
children by providing mediation for visitation problems.

I am a member of the Alaska Support Group.

Paul A. L. Nelson 
rfarch 6, 1990

Rhona L. Miels Non-member



Prom: Tina Martini
Box 900203
Fairbanks, Ak. 99775 

To: Rep. Johnny Ellis and Mark Boyer
Alaska State legislature 
Box V (MS 3100)
Juneau, AK. 99211

Dear Representatives,
I am very sorry I was unable to make it for testimony on 

March 7 w teleconference. My child was very sick. I hope 
that this letter will suffice.

I next want to thank Johnny Ellis for introducing 
House bills 530 and 539.

Finally, I am writing my testimony that was to be heard 
"fcllon the 7 . I have had the experience as a child of being

separated from my father, l/hen my parents were divorced, 
my mother gained custody of 4 children. I love my mother 
dearly and feel that she raised us well. One thing that I 
still feel bothers me is that when she gained that custody, 
visitation with my father was non-existent. Just because 
my mother didn't get along with him, we weren’t to like him 
either. Countless times when he ’would call us, we would get 
upset and begin missing him and wanting to see him. All of 
us were denied to see him or even to write to him. v/hen my 
step-father stepped into the picture, my father’s efforts to 
see us diminished. 3eing a teenager then, it was hard for 
me tc accent this new per sen as my Dad. His attitude was 

that if he was paying to raise us, we .-ere to show him the
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THE PRINCE GEORGE'S COUNTY GOVERNMENT
OFFICE OF CHILD SUPPORT ENFORCEMENT, SUITE 405

. 14701 Gov.. Oden Bowie Drive, Upoer Marlboro,. MD 20772
* V> I 952-4822

April 9, 1986

M E M O R A N D U M

TO:

FROM:

SUBJEC X •

.John Wesley White, Chief Administrative Office: 
Office of the County Executive

W U / D  .Meg Sollenberger, Executive Director 
Office of Child Support Enforcement

Report on Visitation Piloc Project

As you know the Office of Child Support Enforcement is 
currently conducting a Visitation Pilot Project at the recommendation 
of the Visitation Task Force-with the support and approval of the 
County executive, legislative and judicial branches of government.

course lor 
Course lor 
project.

On January 23, 1986,.Ms. Rita Gunn, an experienced 
and social work admin istrator accepted a temporary (700 hour) 
Coordinator I position with this agency to carry out this

VISITATION PROJECT STATISTICS

the results of
At' the end of the first quarter of calendar year 1986 
Ms. Gunn's efforts are as follows:

Number
Number
Numoer
Number
Number

of
of
of
of
of

Hours Worked 
Visitation Complaints 
Visitation Complaints 
Visitation Complaints 
Visitation Complaints

Received 
Resolved 
Reopened 
Carried Over

203
92
75
5

17

Average Number of Complaints Received Fer Week 
Average Number of Complaints Resolved Per Week 
Average Number of Telephone Contacts Per Complaint 
Average Time Spent Per Case

9.2 
7.r 
2.33 
2 hours 15 minutes

Coun ty  Administration Building —  U pper  Marlboro. Maryland 2 0 /7 2
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