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19.49 Complaints. (1) The board shall accept from any individual, either per-

sonally or on behalf of an organization or governmental body, a verified complaint in
writing which states the name of any person alleged to have committed a violation of
this subchapter and which sets forth the particulars thereof. The board shall forward
to the accused within 10 days a copy of the complaint and a general statment of the
applicable statutes with respect to such verified complaint. If the board determines
that the verified complaint does not allege facts sufficient to constitute a violation of
this subchapter, it .hall dismiss the complaint and notify the complainant and the
accused. If the board determines that the verified complaint alleges focts sufficient
to constitute a violation of this subchapter, it may make an investigation with respect
to anv alleged violation. If the board determines that the verified complaint was
broughl for harassment purposes, the board shall so state.

(2) Any state public official may request the board to make an investigation of
his or her own conduct or of allegations made by other persons as to his or her con-
duct. Such a request shall be made in writing and shall set forth in detail the reasons

therefor.

(3) Following the receipt of a verified complaint or upon the receipt of other
information, whether or not under oath, that provides a reasonable basis for the belief
that a violatic.i of this subchapter has been committed or that an investigation of a
possible violation is warranted, the board may investigate the circumstances con-
cerning the possible violation. Such investigation shall be initiated by a resolution of
the board and shall state the nature and purpose of the investigation and the actions or
activities to be investigated. No investigation of any person may be commenced until
it has beer nuthorized by the board and until the person who is the subject of Ihe
investigation has been notified of the investigation pursuant to sub. (4). If the board,
during the course of an investigation, finds probable cause to believe that a violation
of this subchapter has occurred, it may;

(8 If no verified complaint has been filed, make upon its motion a verified com-
plaint, which shall be in writing, shall state the name of the person who is alleged to
have committed a violation of this subchapter and sholl set forth the particulars
thereof. The board sholl forward to the accused within 10 days a copy of the com-
plaint, a general statement of the applicable statutes with respect to such verified
complaint and a specific statement enumerating the source or sources of information

upon which the complaint is based.

(b) If a verified complaint has been filed and the board finds probable cause to
believe that a violation of this subchapter, other thon one contained in the complaint,
has occurred, it may amend the complaint, upon its own motion, to include such vio-
lations. If the complaint is so amended by the board, a copy of the amendment shall
be sent to the person complained against within 48 hours.

(4) As soon as it becomes apparent to ths executive director that there exists
probable cause for the belief that a particular person has committed o violation of this
subchapter, the executive director shall opply to the board for a resolution authorizing
the investigation and, if secured, shall mail a copy of the resolution to the alleged
violator together with a notice informing the alleged violator that such person is the
subject of the investigation authorized hy such resolution and a general statement of
the applicable statutes with respect to such investigation. Service of the notice is

complete upon moiling.

(5) No action moy be taken on any complaint which is filed later than 3 years
after a violation of this subchapter is alleged to have occurred.
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19.50 Investigations. Pursuont to any investigation or hearing conducted under
this subchapter, the board has the power;

(1) To require any person to submit in writing such reports and answers to ques-
tions relevant to the proceedings conducted under this subchapter as the board may
prescribe, such submission to be made within such period and under oath or otherwise
as the board may delermine.

(2) To administer oat is and to reqi ire by subpoena issued by it the attendance
and testimony of witnesses and the prodjction of ony documentary evidence relating
1o the investigation or hearing being conducted. Notwithstanding s. 885.01(4), the
issuonce of a subpoena requires action b> the board in accordance with s. 19.47(4).

(3) To order testimony to be taken by deposition before any individual who is
designated by the board and has the power to administer oaths, and, in such instances,
to compel testimony and the production of evidence in the same manner as authorized
by sub. (2).

(4) To pay wilnesses the same fees ana mileage as are paid in like circumstances
by the courts of this state.

(5) To request and obtain f.om the deportment of revenue copies of state income
tax returns and access to other appropriate information under s. 71.1 1(44)(c) regarding
all persons who are the subject of such investigation.

1951 Probable cause of violation. (I) At the conclusion of its investigation, the
bcord shall, in preliminary written findings of fact and conclusions based thereon,
make a determination of whether or not probable cause exists to believe that a vio-
lation of this subchapter hos occurred. If the board determines that no probable cause
exists, it shalt immediately send written notice of such determination to the accused
and to the party who mode the complaint. If the board determines that there is
probable cause for believing that a violation of this subchapter has oeen committed,
its preliminary findings of fact and conclusions may contain;

(a) A recommendation for criminol prosecution which shall be referred to the
district attorney in whose jurisdiction the alleged violation occurred, and, if the
district attorney fails to commence a prosecution within 30 days, to the attorney
general, who may then commence a prosecution; or

b) An order setting o date for hearing before the board to determine whether
avio jrion of this subchapter has occurred. Such order shall be served upon the
occused. A hearing ordered under this paragraph shall be commenced within 30 days
of the date it is ordered unles' the accused petitions for and the board consents to a
later date. Prior to any hearing ordered under this paragraph, the occused is entitled
to full discovery rights including adverse examination of witnesses who will testify ot
the heoring ot o reasonable time before the date of the hearing.

(2) The board shall inform the occused or his or her counsel of exculpatory
evidence in its possession.

(3) If the boord mokes o recommendation for criminal prosecution under sub. (1),
the district attorney to v horn the recommendction is mode shall, within 30 doys of the
receipt of such recommendation, make a decision whether to prosecute the porty
chorged. The boord shall give written notice of on referral under this subsection to
the accused. The district attorney shall give written notice of the decision to the
occused, the complainant and the boord.
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19.52 Hearing procedure. (I) Every hearing or rehearing under this subchapter
shall be conducted in accordance with the requirements of ch. 227, except as other-
wise expressly provided. During any investigation and during any hearing which is
conducted to determine whether a violalion of this subchapter has occurred, the per-
son un ler investigation or the accused may be represented by counsel of his or her own
choosing and the accused or his or her representative, if any, shall have an opportunity
to challenge the sufficiency of any complaint which has been filed against him or her,
to examine all documents and records obtained or prepared by the board in connection
with the r tatter heard, to bring witnesses, to establish all pertinent facts and circum-
stances, to question or refute testimony or evidence, including the opportunity to
confront and cross-examine adverse witnesses, and shall otherwise be able to exercise
fully any pretriol discovery procedure usually available in civil actions. During any
hearing conducted by the board to determine whether a violation of this subchapter
has occurred, all evidence including certified copies of records which the board con-
siders sholl be fully offered and made a part of the record in the proceedings. The
accused or any other person under investigation shall be afforded adequate opportunity
to rebut or offer countervailing evidence. Upon request of the accused, the board
shall issue subpoenas to compel the attendance of necessary witnesses.

(2) Any person whose name is mentioned or wi o is otherwise identified during a
hearing being conducted by the board and who, in the opinion of the board, may be
adversely affected thereby, may, upon request of the person or a representative of the
person or upon the request of any member, appear personally before the board and tes-
tify on his or her own behalf or have a representative appear to so te.tify, and the
board may permit any other person to appear and to testify at hearing.

(3) The standards of evidence and the burden of proof applicable to criminal pro-
ceedings shall apply to hearing under this section.

(4) After the conclusion of its hearing the board shall as soon as practicable
begin deliberations or, the evidence presented at such hearing and shall then proceed
to determine whether the accused has violated this subchapter. If a hearing examiner
is appointed under s. 227.09(1) and a majority of the members of the board were not
present at the hearing, the board sholl not begin deliberations until after the proposed
decision is served and opportunity is gHen for arguments.

(5) Notwithstanding s. 227.09(1), the board may appoint any qualified individual
0s a hearing examiner.

19.53 Findings of fact and conclusions; orders and recommendations. If the board
determines that no violation of this suhchapter has occurred, it shall immediately send
written notice of such determination to the occused and to the party who made the
complaint. If the boo'd de.ermines thot c violaFun of this subchapter has occurred,
its findings of foct and conclusions may contain one or more of the following orders or

recommendations:

(1) In the case of a state public official in the unclassified service, a recommen-
dation that the state public official be censured, suspended, or removed from office or
employment. Such recommendation shall be made to the appropriate appointing
authority who moy censure, suspend, or take oction to remove the official from office

or employment.

(2) In the case of a legislator, a recommendation that the individual be censured,
suspended, or removed from office. Such recommendation shall be made to the

appropriate house.
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(3) In the case of a justice or judge, a recommendation that the justice or judge
be reprimanded, censured, suspended or removed from jffice. Such recommendotion
shall be sent to the supreme court and the presid’nc officer of each house of the
legislature.

(4) In the case of a state public official liable to impeachment, a recommen-
dation that the official be removed from office, Such recommendation shall be
referred to the assembly.

(5) An order requiring the accused to conform his or her conduct to this
subchapter.

(6) An order requiring the accused to forfeit not more than $500 for each vio-
lation of this subchapter. The attorney general, when so requested by the board, shall
institute proceedings to recover any forfeiture incurred under this section which is not
paid by the person against whom it is assessed.

(7) Such other recommendation or order as may be necessary and appropriate
and is consistent with the intent and purposes of this subchapter.

19.54 Rehearings. (lI) After the service upon the accused by the board of any
decision under s. 19.53 containing an order or recommendation, the accused may apply
to the board for a rehearing with respect to any matter determined in such decision as
provided in s. 227.12.

2 An application for rehearing is governed by such general rules as the board
may establish. Only one rehearing may be granted by the board. No order of the
board becomes effective until 20 days after it is issued, or while an application for
rehearing or a rehearing is pending, or until 10 days after such application for
rehearing is either denied, expressly or by implication, or the board has announced its
final determination on rehearing.

1955 Public inspection of records. (l) Except as provided in sub. (2), all records
in the possession of the board are open to public inspection at all reasonable times.
The board shall require an individual wishing to txamine a statement of economic
interests or the list of persons who inspect any statements which are in the board's
possession to identify himself or herself, and if the individual is representing another
person, the person which he or she represents. Such identification may be provided in
writing or in person. The board shall record and retain for at least 3 years information
obtained by it pursuant to this subsection. No individual may use a fictitious name or
oddress or fail to identify a principal in making any request for inspection.

2) Notwithstanding s. 19.35, the following records in the board's possession are
not open for public inspection:

(a) Records obtained in connection with a request for an advisory opinion other
than summaries of advisory opinions that do not disclose the identity of individuals
requesting such cminions or organizations on whose behalf they are requested. The
board may however, make . h records public with the consent of the individual
requesting the advisory opinion or the organization or governmental body on whose
behalf it is requested. A person who makes or purports to make public the substance
of or any portion of an advisory opinion requested by or on behalf of the person is
deemed to have waived the confidentiality of the request for an advisory opinion ond
r = ony records obtained or prepored by the board in connection with the request for an
advisory opinion.
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(b) Records obtained or prepared by the board in connection with an investi-
gation, except that the board shall permit inspection of records that are made public
in the course of a hearing by the board to determine if a violation of this subchapter
has occurred. Whenever the board refers such investigation and hearing records to a
district attorney, they may be made public in the course of a prosecution initiated
under this subchapter.

(c) Statements of economic interests and reports of economic transactions which
are filed with the ethics board by members or employes of the investment board,
except that the ethics board shall ref»r statements and reports filed by such indi-
viduals to the legislative audit bureau ior its review, and except thot a statement of
economic interests filed by a member or employe o." *he investment board who is also
an official required to file shall be open to public inspection.

19.56 Honorariums, fees and expenses. (I) Every state public official is encour-
aged to meet with clubs, conventions, special interest groups, political groups, school
groups and other gatherings to discuss and to interpret legislative, administrative,
executive, or judicial processes and proposals and issues initiated by or affecting a

department.

(2)(a) Except as provided in par. (b), every official required to file who receives
for a published work or for the presentation of a talk or participation in a meeting,
any lodging, transportation, money or other thing with a combined pecuniary value
exceeding $50 excluding the value of food or beverage offered coincidently with a talk
or meeting shall, on his or her statement of economic interests, report the identity of
every person from whom the official receives such lodging, transportation, money or
other thing during his or her preceding taxable year, the circumstances under which it
was received and the approximate value thereof.

(b) Notwithstanding par. (a), an official need not report on his or her statement
of economic interests concerning any compensation, reimbursement or payment which:

1 The official returns to the payor within 30 days of receipt;

2. Is paid to the official by a person identified on the official's statement of
economic interests under s. 19.44(l)(e) or (f) as a source of income;

3. The official can show by clear and convincing evidence was made for a pur-
pose unreloted to the purposes specified in sub. (I) and unrelated to the duties or
responsibilities of the official's position; or

4. The official has previously reported to the board as a matter of public record.

(3) Notwithstanding s. 19.45, a state public official may receive and retain reim-
bursement or payment of actuol and reasonable expenses for a published work or for
the p'esentation of a talk or participation in a meeting and may receive and retain
reasonable compensation if the work is published or the activity is accomplished by
the official without the use of the state's time, facilities, services or supplies not
generally available to all citizens of this state and, in the case of an official not
holding an elective office, outside the course of his or her official duties. If a state
public official receives a payment not authorized by this subchapter, in cash or other-
wise, for a published work or a talk or meeting, the official may not retain it. If
practicable, the official shall deposit it with the department with which he or she is
associated or if that is not practicable, shall return it or its equivalent to the payor or
convey it to the state or to a charitable organization other than one with which he d-
she is associated.
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19.58 Criminal penalties. (I) An/ person who intentionally violates this subchap-
ter or a code of ethics adopted or established under s. 19.45(1 O(a) or (b) shall be fined
not less than $100 nor more than $5,000 or imprisoned not more than one year in the
county jail or both.

(2) The penalty under sub. (I) does not limit the power of either house of the
legislature to discipline its own members or to impeach a public official, or limit the
power of a department to discipline its state public officials or employes.

(3) In this section "intentionally" has the meoning given under s. 939.23.

1959 Codes of ethics for local government officials, employes and candidates.
() Any county, city, village or town may adopt an ordinance e.tablishing a code of
ethics for public officials and employes of the county or municipality and candidates
for county or municipal elective offices.

(2) An ordinance adopted under this section shall specify the positions to which
it applies. The ordinance may apply to members of the immediate family of individ-
uals who hold positions or who are candidates for positions covered by the ordinance.

(3) An ordinance adopted under this section may contain any of the following
provisions:

(@) A requirement for public officials, employes and candidates to identify any
of the economic interests specified in s. 19.44, but to no greater extent than is
required under that section.

(b) A provision directing the county or municipal clerk to omit the name of any
candidate from an election ballot who fails to disclose his or her economic interests in
accordance with the requirements of the ordinance.

(c) A provision directing the county or municipal treasurer to withhold the pay-
ment of salaries or expenses from any public official or employe who fails to disclose
his or her economic interests in accordance with the requirements of the ordinance.

(d) A provision vesting administration and civil enforcement of the o: dinance
with an ethics board appointed in a manner specified in the ordinonce. A board
created under this paragraph may issue subpoenas, administer oaths and investigate
any violation of the ordinance on its own motion or upon complaint by any person. The
ordinance may empower the board to issue opinions upon request. Notwithstanding
s. 19.35, records of the board's opinions, opinion requests and investigations of vio-
lations of the ordinance may be closed m whole or in part to public inspection if the
ordinance so provides.

(e) Provisions prescribing ethical standards of conduct and prohibiting conflicts
of interest on the part of public officials and employes or former public officials and
employes of the county and municipality, similar in scope to the provisions of s. 19.45,
where applicable, but not more restrictive than the requirements of that section.

(f) A provision prescribing a forfeiture for violation of the ordinance in an
amount not exceeding $1,000 for each offense. A minimum forfeiture not exceeding
$100 for each offense may also be prescribed.

(4) Th's section may not be construed to limit the authority of a countv, citv,
villoge or town to regulate the conduct of its officials and employes to the extent that
it has authority to regulote that conduct under the constitution or other lows.

87?7



STATE PUBLIC OFFICES SUBJECT TO
THE WISCONSIN CO = OF ETH'CS FOR PUBLIC OFFICIALS AND EMPLOYES

'Reflecting 1985 Wisconsin Acts 1-29)
Current os of August 15, 1985

ADMINISTRATION, DEPARTMENT OF

Secretary

Deputy Secretary

Executive Assistant

Administrative Services,
Administrator

Buildings and Grounds,
Administrator

Emergency Government,
Administrator

State Agency Services, Administrator

State Energy, Administrator

State Executive B >dget & Planning,
Administrator

State Focilities Mcnogement,
Administrator

State Finance & Program Manogement,
Administrator

Emergency Number Systems Board

Merit Award Board, State Employes

Data Processing, Council on

Printing, Council on

Radioactive Waste Technical
Council

ADMINISTRATIVE RULES, JOINT

COMMITTEE FOR REVIEW OF
Members

AGING AND LONG-TERM CARE,

BOARD ON
Members (7)

AGRICULTURE TRADE & CONSUMER

PROTECTION, DEPARTMENT OF

Board (6)

Secretary

Deputy Secretary

Executive Assistant

Administration, Administrator

Agricultural Resource Manogement,
Administrator

Animal Health, Administrator

Food, Administrator

Marketing, Administrator

Meat Inspection, Administrator

Trode ond Consumer Protection,
Administrator

Fertilizer Research Council =

AMERICAN INDIAN LANGUAGE & CULTURE
EDUCATION BOARD
Members

ARTS BOARL
Members
Executive Secretary

AUDIT COMMITTEE, JOINT LEGISLATIVE
Members

BADGER BOARD
Members

BANKING, OFFICE OF THE
COMMISSIONER OF
Commissioner
Deputy Commissioner
Banking Review Board (5)
Consumer Credit Review

Board (5)

BOUNDARY AREA COMMISSION,
MINNESOTA-WISCONSIN JOINT
Members (5)

Legislative Advisory
Committee

Technical Advisory
Committee

BRADLEY CENTER SPORTS AND
ENTERTAINMENT CORPORATION
Directors'-

BUILDING COMMISSION
Members

CANVASSERS, BOARD OF STATE
Members

CAPITOL & EXECUTIVE RESIDENCE
BOARD, STATE
Members ’

CHILD ABUSE & NEGLECT PREVENTION
BOARD
Members

CLAIMS BOARD
Members

COMMUNITY DEVELOPMENT FINANCE
AUTHORITY
Members (8)

CONSERVATION CORPS BOARD,
WISCONSIN
Members
Executive Secretary
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CREDIT UNIONS, OFFICE OF THE
COMMISSIONER OF
Commissioner
Deputy Commissioner
Credit Union Review Board (5)
CRIMINAL JUSTICE, COUNCIL ON
Members
Executive Director
DEBT MANAGEMENT, JOINT SURVEY
COMMITTEE ON
Members
DEPOSITORY SELECTION BOARD
Members
DEVELOPMENT, DEPARTMENT OF
Secretary
Deputy Secretary
Executive Assistant
Economic and Community Development,
Administrator

Housing & Community Services,
Administrator

Policy Development,
Administrator

Support Services

Tourism, Administrator

Economic Adjustment, Council for

Economic Development and Export,
Council on™

Economic & Community Development,
Council on

Tourism, Council on

DEVELOPMENTAL DISABILITIES,
COUNCIL ON
Members

DISABILITY BOARD
Members *

DOMESTICjABUSE, COUNCIL ON
Members (9)

EDUCATION COMMISSION OF THE STATES,
WISCONSIN DELEGATES
Members

EDUCATIONAL APPROVAL BOARD
Members

EDUCATIONAL COMMUNICATIONS BOARD
Members
Executive Director
Deputy Director
Public Television,

Council on

ELECTIONS BOARD
Members (8)

Executive Secretary

EMPLOYE OWNERSHIP BOARD
Members »

EMPLOYE TRUST FUNDS,
DEPARTMENT OF
Board
Secretary
Deputy Secretary
Executive Assistant
Group Insurance Board
Teachers Retirement Board
Wisconsin Retirement Board
EMPLOYMENT RELATIONS
COMMISSION
Members (3)
Executive Assistant
EMPLOYMENT RELATIONS,
DEPARTMENT OF
Secretary
Deputy Secretary
Executive Assistant
Affirmative Action, Administrator
Classification and Compensation,
Administrator
Collective Bargaining,
Administrator
Merit Recruitment and Selection,
Administrator
Affirmative Action, Council on®
EMPLOYMENT RELATIONS, JOINT
COMMITTEE ON
Members
ETHICS BOARD
Members (6)
Executive Director
FINANCE, JOINT COMMITTEE ON
Members
FOX RIVER MANAGEMENT
COMMISSION
Members (7)
GOVERNOR, OFFICE OF THE
Governor
Executive Secretary
Key Professional Staff
Other Employes
Alcohol & Other Drug Abuse,
State Council on ’
Alcohol & Other Drug Abuse,
Citizens Council or
Health Policy Council
Nonstatutory Committees created
by Executive Order
GREAT LAKES COMPACT COMMISSION
Members
GROUNDWATER COORDINATING
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HEALT | & SOCIAL SERVICES,
DEPARTMENT OF
Secretary
Deputy Secretary
Executive Assistant
Care and Treatment Facilities,
Administrator
Community Services,
Administrator
Corrections, Administrator
Health, Administrator
Management Services,
Administrator
Policy & Budget, Administrator
Vocational Rehabilitation,
Administrator
Parole Board, Chair .
Controlled Substances Bpard
Pesticide Review Board
Hearing Impaired, Council for the
Mental Health, Council on
Radiation Protection Council
HEALTH CARE COVERAGE FOR THE
UNINSURED, COUNCIL ON
Members
HEALTH FACILITIES AUTHORITY,
WISCONSIN
Members (7)
HIGHER EDUCATIONAL AIDS BOARD
Members
Executive Secretary
Deputy Secretary
HISTORIC PRESERVATION
REVIEW BOARD
Members
HISTORIC SJTES FOUNDATION, INC.
Directors2 (I)
HISTORICAL SOCIETY
Curators ,2 (3)
Director
Associate Director
Historic Sites, Administrator
Museum, Administrator
Historical Markers Council
HOSPITAL RATE-SETTING
COMMISSION
Members (3)
Staff Director
HOSPITAL RATE-SETTING COUNCIL
Members
HOUSING AND ECONOMIC DEVELOPMENT
AUTHORITY, WISCONSIN
Members (6)
Employes, nonclerical

INDUSTRY, LABOR & HUMAN RELATIONS,
DEPARTMENT OF
Secretary
Deputy Secretary
Executive Assistant
Administrative and Management Services,
Administrator
Apprenticeship and Training, Administrator
Employment & Training Services, Administrator
Equal Rights, Administrator
Job Service, Administrator
Safety & Buildings, Administrator
Worker's Compensation, Administrator
Employment & Training, Executive Director
Child Labor, Council on *
Dwelling Code Council
Equal Rights Council
Historic Building Code Council
Migrant Labor, Council on
INLAND LAKES PROTECTION AND
REHABILITATION COUNCIL
Members (A)
INSURANCE, OFFICE OF THE
COMMISSIONER OF
Commissioner
Deputy Commissioner
INVESTMENT & LOCAL IMPACT FUND BOARD
Members
INVESTMENT BOARD
Members > (5)
Executive Director
Executive Assistant
Investment Directors
JUDGES
Supreme Court Justices (7)
Court of Appeals Judges (13)
Circuit Court Judges (198)
Municipal Judges
Law Librarian
JUDICAL COMMISSION
Members » (5)
JUDICIAL COUNCIL
Members ,2
Executive Secretary
JUSTICE, DEPARTMENT OF
Attorney General
Deputy Attorney General
Executive Assistant
Administrative Services, Administrator
Law Enforcement Services, Administrator
Legal Services, Administrator
Crime Victims Compensation, Director
LABOR & INDUSTRY REVIEW COMMISSION
Members (3)



Annual Report 1984-85

LAKE MICHIGAN COMMERCIAL
FISHING BOARD
Members

LAKE SUPERIOR COMMERCIAL
FISHING BOARD
Members

LAND CONSERVATION BOARD
Members*'» (2)

LAW ENFORCEMENT STANDARDS
BOARD
Members

LEGISLATIVE AUDIT BUREAU
Director
Auditors

LEGISLATIVE COUNCIL
Members
Executive Secretary
Expert Assistants
Law Revision Committee
Mining Committee ’

Native American Study
Committee

LEGISLATIVE FISCAL BUREAU
Director
Assistants and Analysts

LEGISLATIVE ORGANIZATION, JOINT
COMMITTEE ON
Membe: *

LEGISLATIVE REFERENCE
BUREAU
Chief

LEGISLATURE
Representatives
Senators
Chief Clerks (2)

Sergeants at Arms (2)
Non-Clerical Staff

LIEUTENANT GOVERNOR, OFFICE
OF THE
Lieutenant Governor
Administrative Assistant

MEDICAL EDUCATION REVIEW
COMMITTEE
Members ’

MIDWEST INTERSTATE LOW-LEVEL
RADIOACTIVE WASTE COMMISSION
Member

MILITARY AFFAIRS, DEPARTMENT OF
Adjutant General
Deputies (2)

Aides-de-camp

MISSISSIPPI RIVER PARKWAY
COMMISSION
Secretary

NATURAL RESOURCES, DEPARTMENT OF
Board (7)
Secretary
Deputy Secretary
Executive Assistant
Enforcement, Administrator
Environmental Standards,
Administrator
Management Services,
Administrator
Resource Management,
Administrator
Air Pollution Control Council
Great Lakes Fish and Wildlife
Resources Council
PERSONNEL BOARD
Members (5)
PERSONNEL COMMISSION
Members (3)
PESTICIDE .ADVISORY COUNCIL
Members (3)
PHARMACY INTERNSHIP BOARD
Public Member * (I)
Director
POTATO INDUSTRY BOARD
Members ’
PRISON INDUSTRIES BOARD
Members (9)
PUBLIC DEFENDER BOARD
Members (9)
State Public Defender
Deputy
Appellate Division, Administrator
Trial Division, Administrator
PUBLIC INSTRUCTION, DEPARTMENT OF
State Superintendent
Depu'y State Superintendent
Executive Assistant
Handicapped Children and Pupil Services,
Administrator
Instructional Services, Administrator
Library Services, Administrator
Management & Budget, Administrator
School Financial Resources and Management
Services, Administrator
Business and Education Partnerships,
Governor's Council on
Library & Network Development,
Council on
PUBLIC LANDS, COMMISSIONERS OF,
BOARD OF
Members
PUBLIC RECORDS AND FORMS BOARD

Members
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PUBLIC SERVICE COMMISSION REVENUE, DEPARTMENT OF
Members (3) Secretary
Executive Assistant Deputy Secretary
Accounts and Finance, Administrator Executive Assistant
Administrative Services, Administrator Administrative Services, Administrator
Engineering, Administrator Research & Analysis, Administrator
Systems Planning, Environmental State and Local Finance, Administrator
Review, end Consumer Analysis, REVISOR OF STATUTES BUREAU
Administrator Director
Utility Rates, Administrator SAVINGS & LOAN, OFFICE OF THE
RADIOACTIVE WASTE REVIEW BOARD COMMISSIONER OF
Members ’ Commissioner
REGIONAL PLANNING COMMISSIONS Deputy Commissioner
Members ’ Savings & Loan Review Board (7)
REGULATION & LICENSING, DEPARTMENT OF SECRETARY OF STATE, OFFICE OF THE
Secretary Secretary of State
Deputy Secretary Assistant Secretary of State
Executive Assistant SECURITIES, OFFICE OF THE COMMISSIONER OF
Administrative Services, Commissioner
Administrator Deputy Commissioner
Business Licervure and Registration, SENTENCING COMMISSION
Administrator Members
Health Professions & Nursing, Executive Director
Administrator 5NOWMOBILE RECREATIONAL COUNCIL
Accounting Examining Board (7) Members (15)
. ..chitects, Professional Engineers, STATE FAIR PARK BOARD
Designers and Land Surveyors, Members (5)
Examining Board of (20) State Fair Park Director
Barbers Examining Board (7) 5TATE SUPPORTED PROGRAMS STUDY,
Bingo Control Board (5) JOINT LEGISLATIVE
Chiropractic Examining Board (6) Members
Cosmetology Examining Board (9) TAX APPEALS COMMISSION
Dentistry Examining Board @&" Members (5)
Funeral Directors Examining Board (6) TAX EXEMPTION, JOINT SURVEY
Heo ing Aid Dealers & Fitters COMMITTEE ON
Examining Board (7) Members -«
Medical Examining Board (10) TECHNOLOGY DEVELOPMENT BOARD
Nursing Home Administrators Members
Examining Board (9) TRANSPORTATION PROJECTS COMMISSION
Nursing, Board of (9) Members
Optometry Examining Board (7) TRANSPORTATION, DEPARTMENT OF
Pharmocy Examining Board (7) Secretary
Psychology Examining Board (6) Deputy Secretary
Real Estate Board (7) Executive Assistant
Veterinary Examining Board (7) Motor Vehicles, Administrator
Physical Therapists Examining Planning & Budget, Administrator
Council’ State Patrol, Administrator
Physician's Assistants, Council on® Transportation Assistance, Administrator
Podiatrists Examining Council Transportation Districts, Administrator
RETIREMENT RESEARCH COMMITTEE Transportation Facilities, Administrator
Members Rustic Roads Board
RETIREMENT SYSTEMS, JOINT SURVEY Aeronautics, Council on n
COMMITTEE ON Highway Safety, Council on |

Member Traffic Law Enforcement, Council on
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TRANSPORTATION, OFFICE OF THE
COMMISSIONER OF
Commissioner
Deputy

TREASURER, STATE, OFFICE OF THE
State Treasurer
Assistant State Treasurer

UNIFORM LAWS, COMMISSION ON
Members

UNIVERSITY OF WISCONSIN SYSTEM
Regents (16)
President
Vice Presidents (5)
Associate Vice Presidents (7)
Assistant Vice Presidents (6)
Eau Claire campus, Chancellor
Eau Claire campus, Vice Chancellor
Exlension System, Chancellor
Extension System, Vice Chancellor
Green Bay campus, Chancellor
Green Bay campus, Vice Chancellor
La Crosse campus, Chancellor
La Crosse campus, Vice Chancellor
Modison campus Center for Health
Sciences, Chancellor
Madison campus Center for Health
Sciences, Vice Chancellor
Modison campus, Chancellor
Modison campus, Vice Chancellor
Milwaukee campus, Chancellor
Milwaukee campus, Vice Chancellor
Oshkosh campus, Chancellor
O~ikosh campus, Vice Chancellor
Perkside campus, Chancellor
Parkside campus, Vice Chancellor
Platteville campus, Chancellor
Platteville campus, Vice Chancellor
River Falls campus, Charoellor
River Falls campus, Vice Chancellor

Stevens Point campus, Chancellor
Stevens Point campus, Vice Chancellor
Stout campus, Chancellor
Stout campus, Vice Chancellor
Superior campus, Chancellor
Superior campus, Vice Chancellor
Whitewater campus, Chancellor
Whitewater campus, Vice Chancellor
Laboratory of Hygiene Board ’
VETERANS AFFAIRS, DEPARTMENT OF
Board (7)
Secretary
Deputy Secretary
Executive Assistant
Loans, Administrator
Veterans Services, Administrator
VOCATIONAL, TECHNICAL & ADULT
EDUCATION, BOARD OF
Members (9)
Director
Administration and Planning,
Administrator
Community & Manpower Education,
Administrator
Fire 5ervice Training Programs,
Council on™
VOCATIONAL, TECHNICAL & ADULT
EDUCATION, DISTRICT BOARDS
Members (166)
Directors @63
Deputy Directors
Associate Directors
Assistant Directors
WASTE FACILITY SITING BOARD
Members' (3)
WATERWAYS COMMISSION, WISCONSIN
Members (5)
WOMEN'S COUNCIL
Members

Bold type identifies a position an occupant of which must file a Statement of Economic
Interests because of his or her holding that position.

In the case of a board or commission the number between parentheses identifies the
number of officials filing Statements because of membership on that board or commission.

' This body includes either (I) some people who are members of this body by virtue of
their holding some other public office which obliges them to file Statements of Economic
Interests with the Ethics Board or (2) representatives designated by those people.

~ One or more members of this body are not state public officials.
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INTRODUCTION

It has become nearly impossible to open the newspaper or
listen to the evening network news without encountering a report
of a public official or government employee accused of official
misconduct. The National Journal recently reported that almost
every state and major city in the U.S. has confronted a scandal
among i1ts public officials iIn the past five years, and Justice
Department figures show that federal prosecutions of corrupt
state and local officials have doubled in the past decade. (@

The concern over the conduct of public officials and em-

ployees 1is especially evident on the state level. In 1987 alone,
legislatures in 22 states considered bills that world strengthen
their state ethics laws. Two states — New York and Virginia -

passed bills creating a code of ethics, and several other states
were considering similar action at the beginning of 1988.

While the majority of the 50 states have at least some
limited ethics laws dealing with the conduct of at least a small
group of employees or officials, only about a dozen states have
something comprehensive enough to be called a state code of
ethics. This report is the result of an examination of those
state codes of ethics (2), a study of model state ethics codes
(3), conversations with state ethics commission officials, and a
study of Minnesota®s ethics laws (4).

This report outlines and summarizes what makes up a state
code of ethics and looks at Minnesota"s ethics laws in light of
those same ingredients. The report also considers enforcement
and penalties. Ct does not deal with campaign financing or
lobbyist registration laws.






MINNESOTA SENATE



STATE ETHICS CODES
AND MINNESOTA®"S ETHICS LAWS -—

A COMPARISON

by

Jill M. Schultz
Legislative Analyst

Minnesota Senate
Senate Counsel and Research
John E. Post, Director

February 1988



INTRODUCTION

It has become nearly impossible to open the newspaper or
listen to the evening network news without encountering a report
of a public official or government employee accused of official
misconduct. The National Journal recently reported that almost
every state and major city in the U.S. has confronted a scandal
among 1its public officials in the past five years, and Justice
Department Tfigures show that federal prosecutions of corrupt
state and local officials have doubled ir. the past decade. (@)

The concern over the conduct of public officials and em-
ployees 1is especially evident on the state level. In 1987 alone,
legislatures in 22 states considered bills that would strengthen
their state ethics laws. Two states — New York and Virginia -—
passed bills creating a code of ethics, and several other states
were considering similar action at the beginning of 1988.

While the majority of the 50 states have at least some
limited ethics laws dealing with the conduct of at least a small
group of employees or officials, only about a dozen states have
something comprehensive enough to be called a state code of
ethics. This report is the result of an examination of those
state codes of ethics (2), a study of model state ethics codes
(3), conversations with state ethics commission officials, and a
study of Minnesota"s ethics laws (4).

This report outlines and summarizes what makes up a state
code of ethics and looks at Minnesota®s ethics laws in light of
those same ingredients. The report also considers enforcement
and penalties. It does not deal with campaign financing or
lobbyist registration laws.



AN ETHICS CODE: THE PARTS

The easiest way to understand a state code of ethics might
be to break it down into three parts: conflict of iInterest,

financial
each part,

disclosure, and revolving door prohibitions; to examine
and to see who is affected by each part.

A brief index for this report looks like this:

Page
Conflict of Interest.... ... ... 2
Conflict of Interest: Minnesota........ 6
Financial Disclosure. ... ... eceeaan- 3
Financial Disclosure: Minnesota........ 9
Revolving DooOr ... .. ... i 4
Revolving Door: Minnesota.............. 9
Other ProVvISIONS. ... e e e e e e e eeee e s 5
Other Provisions: Minnesota............ 10
Enforcement and Penalties............... 10
Enforcement and Penalties: Minnesota... 11
SUMMaANY - o i e e e e e e e e e e e e 13
ENAdNOtEeS . o oo e e e e e e e e e e e e 14

CONFLICT OF INTEREST

What

Conflict of interest provisions generally do the following:

1.

Prohibit the acceptance of gifts and additional compen-
sation;

Prohibit the solicitation of things of value;

Prohibit the use of confidential information for
personal gain;

Restrict an employee®s or an official®s appearances
before his or her own agency or other agencies on
personal or private business;

Restrict an employee®s or an official®s outside busi-
ness interests and employment, and official acts which
would affect his or her fTinancial interests; and

Restrict an employee®s or official®s business contracts
with the state.



Who

It is a lot more difficult to generalize about who is
covered by conflict of iInterest statutes since each of the states
seems to take a slightly different approach. The core group that
a number of states cover is elected and appointed state officials
and employees. However, some states include more people, some
include fTewer.

Connecticut does not cover judges, but leaves the respon-
sibility for their conduct to the state judicial review commis-
sion. Hawaii limits coverage of i1ts lawmakers. Wisconsin, for
the most part, covers just public officials, but charges the
Department of Employment Relations with covering state employees
and gives the University Board of Regents the responsibility for
unclassified university employees.

Florida, Alabama, and Rhode Island extend their coverage to
local officials and employees. Massachusetts goes even Tfurther.
Its conflict of interest statutes affect appointed and elected
state, county, and municipal officials; and full-time and part-
time, paid and unpaid, state, county, and municipal employees.

FINANCIAL DISCLOSURE
What
Financial disclosure statements are filed annually and

usually require the employee or public official to disclose the
following information:

1. His or her total i1Income and i1ts source;
2. Amounts and sources of business i1ncome;
3. Location, description of, and sometimes value of real

estate property holdings; and

4 . Names of creditors to whom debts are owed over a given
amount.

states also include:

5. Gifts received from non-relatives over a given amount;
6. Business titles, offices, or directorships held;

7. Securities held; and

8. A list of business clients from the previous year.

Most states also include the fTir incial interests of the
employee®s or official®s spouse iIn the reporting requirements and
some also include the financial interests of dependent children.
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Who

States® financial disclosure laws usually cover a smaller
group of people than their conflict of interest statutes do. The
filing of financial disclosure statements is usually required of
candidates for «=t+-atewide office, statewide officeholders, and
state employees and public officials who are in policymaking
positions or who have discretionary authority over the receipt or
expenditure of state funds.

REVOLVING DOOR
What

Revolving door prohibitions are sometimes found within the
body of conflict of interest statutes, but are actually restric-
tions on former employees and are being dealt with as a separate
section iIn this report.

These post-employment restrictions are common even in
states without a code of ethics. A 1980 study at St. Louis
University School of Law revealed that 26 states had placed such
restrictions on state executive branch employees. Last year
alone, four states passed laws restricting the employment of
public officials and/or employees after they leave public ser-
vice .

Three provisions are commonly found in the revolving door
statutes of states with ethics codes;

1. A fTormer employee or official is banned from making an
appearance before his or her former agency, usually for
one year;

2. A former employee or official iIs prohibited from

becoming involved inmatters in which he or she partic-
ipated personally and substantially as a state em-
ployee, sometimes permanently and sometimes for one
year; and

3. A fTormer employee or official 1is permanently prohibited
from disclosing or using confidential information for
personal gain, which he or she obtained as an employee.

Who

While some states apply their post-employment restrictions
to the same group of employees and public officials covered by
their conflict of interest statutes, this iIs not necessarily the

case.

Connecticut covers both executive and legislative branch
public officials and employees with its conflict of interest
provisions, but applies post-employment restrictions only to its

4



executive branch. Likewise, Wisconsin exempts legislators and
legislative employees from its revolving door law. Rhode Island,
on the other hand, extends post-employment restrictions to both
state and local employees and officials, and Massachusetts even
extends one restriction to the partners of former employees or
officials.

In addition to the provisions mentioned above, a number of
states with ethics codes also have a narrow provision or two
designed to get at a specific situation. For example, some
states prohibit a public utilities commissioner from going to
work for a utility directly after leaving public service. These
states may also prohibit an employee who bids out state contracts
from going directly to work for a firm to which he or she awarded
a state contract.

OTHER PROVISIONS
Two other provisions are worth mentioning, even though they
do not show up in all the state ethics codes. They are lawsthat

prohibit nepotism and protect whistle blowers.

Some states have a section in their ethics codes that
prohibits nepotism even though that was not the original intent

when the language was drafted. Massachusetts®™ ethics code
prohibits elected and appointed public officials from participat-
ing in matters in which their family members have a financial

interest. Even though the special commission that drafted the

law In 1962 said it was not intended to apply to nepotism, the
Supreme Judicial Court of Massachusetts held in 1983 that it did.
Ohio, Connecticut, Washington, and Wisconsin have a similar
section iIn their ethics codes, and their officials feel that it
can probably be interpreted in the same way.

A number of states also have whistle blower protection for
employees who report violations to their superiors or their state
ethics commission. In 1987, Hawaiil passed a whistle blower
protection act because employees were reluctant to report vio-
lations to the state ethics commission, and some who blew the
whistle suffered retaliation. New York also recently strength-
ened its whistle blower protection law.

MINNESOTA®S ETHICS LAWS

A quick scan of the 50 states reveals that while about a
dozen have a state code of ethics, many states have little or no
ethics law. Minnesota fTalls somewhere in between, with a number
of ethical conduct laws scattered throughout the statutes. The
bulk of the state"s ethics law can be found iIn the executive
branch code of ethics (Minnesota Statutes, Sec. 43A.38). Another
portion that affects public officials (Sec. 10A.07-10A.09) can be
found iIn the state®"s ethics in government chapter. However that



chapter is primarily concerned with campaign financing and
lobbyist disclosure law.

Minnesota"s ethics laws fTit under the three parts of a state
ethics code i1dentified earlier: conflict of interest, financial
disclosure, and revolving door prohibitions. This portion of the
report lists and summarizes Minnesota®s laws under those three
sections.

MINNESOTA — CONFLICT OF INTEREST

Minnesota®s conflict of interest laws are listed here under
the six conflict of iInterest fTunctions of a state ethics code
identified earlier.

1. Gifts and additional compensation for official duties

Executive branch employees may not receive gifts or
additional compensation for doing their work. The only
gifts allowed are textbooks or gifts of "nominal value"
which the Department of Employee Relations defines as
"in name only." (Sec. 43A.38, Subd. 2)

Public officers or employees who request, receive, or
agree to receive a benefit or reward with the under-
standing that it is to influence their job performance
are guilty of bribery. (Sec. 609.42)

Public officers or employees may not intentionally ask
for, receive, or agree to receive a fTee or other
compensation iIn excess of that allowed by law. (Sec.
609.45)

Executive branch employees may not offer, request,
give, or receive money or valuables for any kind of
appointment or promotion in the state civil service.
(Sec. 43A.39, Subd. 1

State employees and University of Minnesota employees
involved in the state and university supply purchasing
and contracting processes may not accept gifts, with
several exceptions. (Sec. 15.43)

Potato inspectors may not receive additional payment.
(Sec. 30.152)

Grain weighers and inspectors may not improperly
perform their duties or accept mcney or other consid-
erations to improperly perform their duties. (Sec.
17B.22)

Public officers or employees may not receive additional
compensation from the contingent fund of an office or
department. (Sec. 10.32)
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Solicitinc anvthina of value

Executive branch employees may not use their official
positions to secure benefits, privileges, exemptions,
or advantages fTor themselves, family members, or
organ ations with which they are associated. (Sec.
43A.3c, Subd. 5 ®)

The use of confidential information for personal gain

Executive branch employees may not use confidential
information for personal gain or become involved in
outside activities or employment that would require
them to disclose confidential information. (Sec.
43A.38, Subd. 3)

An employee®s or an official®s appearance before his or her
own aaency or other agencies

Executive branch employees may not appear before their
own agency on someone else"s behalf unless it is part
of their job to do so. (Sec. 43A.38, Subd. 5)

Public officials who represent clients for a fee before
any individual, board, commission, or agency with
rulemaking authority must disclose that appearance to
the State E hical Practices Board within 14 days after
the appearance. (Sec. 10A.08)

An employee®s or official"s outside business interests and
employment, and official acts which would affect his or her
financial 1interests

Executive branch employees may not accept employment or
be a party to a contract that would affect their
independence of judgment on the job, (Sec. 43A.38,
Subd. 5)

Executive branch employees may not be employed by a
business subject to their direct or indirect control,
inspection, review, audit, or enforcement, nor perform
an act other than official duties that will later be
subject to their control, inspection, review, audit, or
enforcement. (Sec. 43A_.38, Subd. 6)

Public officials who would be required to take ar.
official action that would substantially affect their
own TFfinancial interests are required to disclose that
conflict to the State Ethical Practices Board and to
their immediate superior, or to the presiding officer
of the Legislature, if they are lawmakers, it possi-
ble, the matter 1is then to be reassigned, or the offi-
cial iIs to abstain from the action. (Sec. 10A.07)



Public Utilities Commission (PUC) members and profes-
sional employees are prohibited from having a signif-
icant interest in a public utility or regulated
business. Employees of the Public Service Department
may not participate iIn any decision or action of the
PUC where they have any financial interest. Any
professional employee of the commission or department
must disclose any communication about future employment
or benefits i1f received from a party involved with a
commission proceeding. (Sec. 216A.035)

The Public Service Department commissioner must divest
himself or herself within six months from any energy
related business, 1including utility, coal, or petroleum
suppliers or manufacturers of energy. (Provision was
in Sec. 116J.07, but is now Sec. 216.07 with 1987
reorganization.)

Department of Commerce examiners may not examine a bank
or financial institution in which they have a financial
interest (Sec. 46.08); Department of Commerce examiners
and officers may not have any interest in a financial
institution other than a standard demand, trust, or
savings account. (Sec. 46.09)

Public Safety or Revenue Department employees who work
with Biquor control fTunctions may not have any interest
in any manufacture, transportation, or sale of liquor.
(Sec. 299A.02, Subd. 1)

Members and employees of the Minnesota Racing Commis-
sion may not have any interest iIn an entity that is
licensed by or contracts with the Commission, nor may
they have an interest In a race horse or bet on a race.
(Sec. 240.28)

State grain inspectors, samplers, and weighers may not
have any financial 1interest In any grain or grain
product business or organization and may not be em-
ployed by any company that handles, stores,, ships,
purchases, or sells grain or grain products. (Sec.
17B.16)

Members of the Designer Selection Board may not have
any financial interest iIn a designer or fTirm selected.
(Sec. 16B.33)

An employee®s business contracts with the state

As mentioned under the last section, executive branch
employees may not be a party to a contract that will
affect their independence of judgment. They also may
not be involved iIn a private interest that directly
competes with the state for the provision of services.
(Sec. 43A.38, Subd.b)



Current sta .e employees may not contract with another
state agency to provide consultation services or
professional or technical services. (Sec. 16B.17,
Subd. 2)

Department of Transportation employees may not be
directly or indirectly involved with any contract for
road or bridge work or with any contract for the
purchase, repair, or sale of road machinery, equipment,
or supplies used. (Sec. 161.33)

MINNESOTA -- FINANCIAL DISCLOSURE

Minnesota®s financial disclosure law (Sec. 10A.09) requires
all public officials to file a statement of economic interest.
Minnesota®s disclosure requirements are less extensive than those
of states with ethics codes. State officials and certain employ-
ees are required to disclose sources of earned income In excess
of S50 in any month, excluding benefits from retirement, 1insur-
ance, social security, savings accounts, and alimony. They need
not list amounts. They are also required to disclose securities
held of which the official®"s share is worth $2,500 or more and
real property in Minnesota of which the official®"s share is worth
in excess of $2,500, excluding homestead property. The values of
the securities and property are not to be disclosed. Finally,
any Canadian or U.S. pari-mutuel horse racing interests of the
filer or his or her Immediate family members must be reported.

Those required to fTile financial disclosure statements 1in
Minnesota include anyone who Tfits the statutory definition of
“"public official.” ®)

MINNESOTA — REVOLVING DOOR
Minnesota has three revolving door prohibitions:

No former commissioner or deputy commissioner may,
within one year after leaving that position, appear or
participate in proceedings of his or her former depart-
ment or agency representing the interest of a private
person. (Sec. 15.06, Subd. 9

Neither a Public Utilities Commissioner nor a director
or deputy director of the Public Service Department may
accept employment or a contractual relationship with
any entity subject to rate regulation by the commission
for one year after job termination. (Sec. 216A.036)

Officers, judges, or employees of the Revenue Depart-
ment or tax court may not represent a client with
regard to any claim or proceeding pending in the
department for one year fTollowing employment with the
department. Similarly, these persons may never repre-
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sent anyone with a claim or proceeding if they worked
with that matter while employed by the department or
tax court. (Sec. 271.13)

MINNESOTA — - OTHER PROVISIONS

Minnesota has no law against nepotism and just last year
passed a whistle blower protection law. (Laws of Minnesota,
Chapter 76; Minnesota Statutes 1987 Supplement, Sec. 181.931 to
Sec. 181.935)

In addition to the types ~f laws usually included in a state
ethics code, Minnesota also h some provisions for the proper
use of state property in the workplace.

ENFORCEMENT AND PENALTIES

The enforcement of a state code of ethics is usually the
responsibility of an ethics commission or board. Those com-
missions range from five to Fifteen members who are appointed to
terms ranging from four to six years. They are usually appointed
by the governor, although some states also allow legislative
leaders or selected constitutional officers to make some appoint-
ments .

In addition to responsibilities to issue advisory opinions
and educational materials, most commissions are given the power
to iInvestigate, conduct audits, and subpoena witnesses. Most go
through a two-step procedure when there is an allegation of an
ethics code violation. First, the complaint is investigated to
determine whether there 1is probable cause that a violation
occurred. IT it is determined there 1is probable cause, a hearing
is scheduled to determine whether a violation occurred.

IT It iIs determined that a violation occurred, some com-
missions must stop and turn their findings over to the proper
authorities who have the power to issue civil and criminal
penalties. Others can go ahead and issue a cease and desist
order and/or levy a civil penalty.

Civil penalties vary somewhat, from not more than $500 per
violation in some states to not more than *10,000 per violation
in another state. Several states have civil penalties that range
from about $1,000 to $2,000 maximum per violation. In addition,
most states allow for civil suits for the state to reclaim any
financial loss as a result of the ethics code violation. Some
states may even sue for twice that amount. In states where a
violation of the ethics code is a criminal violation, it usually
is classified as a misdemeanor or gross misdemeanor. The maximum
criminal penalty found in any of the state ethics codes examined
was up to $5,000 and three years in prison for bribery in Massa-
chusetts, or up to $3,000 and two years in prison for other
Massachusetts code violations.
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Finally, the ethics code violator may be disciplined by his
or her supervisor with measures that include a demotion, suspen-
sion, removal from office, or iImpeachment, and in some states a
cut in salary.

MINNESOTA — ENFORCEMENT AND PENALTIES

The State Ethical Practices Board 1is responsible for inves-
tigatr ewritten complaints alleging violations of Chapter 10A,
the e s in government chapter, which includes those portions
of interest to this report — public officials®™ conflict of
interest (Sec. 10A.07), representation disclosure (Sec. 10A.08),
and fTinancial disclosure (Sec. 10A.09).

The executive branch code of ethics (Sec. 43A.38) is found
in the chapter of state law dealing with the Depa* tment of
Employee Relations (DOER), and that department does its best to
enforce it. However, the law does nothing to make it easy for

DOER enforce the ethics code; there is no clear procedure for
han’.xi e« violations. In fact DOER i1s not even included iIn the
repor®” -j r ocess for a '"substantial violation." (Sec. 43A.39,
Subd.

A number of state ethics laws fTall neither under the juris-
diction of the Ethical Practices Board nor DOER — Jlaws dealing
with Public Service Department officials and PUC commissioners,
Transportation Department employees, Commerce Department examin-
ers and officers, Minnesota Racing Commission members and em-
ployees, Public Safety and Revenue Department employees, members
of the Designer Selection Board, state grain inspectors, and
state potato inspectors. While in some cases individual agencies
may handle complaints of violations internally, a great deal of
confusion exists over who is responsible for enforcing these
laws.

The executive branch code of ethics does not list specific
civil or criminal penalties, but says the violator will be
subject to action "pursuant to Chapter 609, Minnesota"s criminal
code. That chapter says that any public officer or employee
found guilty of misconduct may be sentenced to up to one year in
prison and fined up to S3,000. (Sec. 609.43)

A public official®s failure to report or avoid a conflict of
interest Is not a crime and carries no penalty. (Sec. 10A.07 and
Sec. 10A.34) Failure of a public official to report the repre-
sentation of a client before a state agency carries a late fTiling
fee of no more than S100, accumulating at a rate of $5 per day,
and no criminal penalty. (Sec. 10A.08) A public official
failing to file a financial disclosure statement is subject to
the same late fTiling fee, but can also be charged with a misde-
meanor . In addition, those public officials filing late who are
not lawmakers or constitutional officers, can be suspended
without pay by the Ethical Practices Board. (Sec. 10A.09)
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With a few exceptions, a -iolation of one of the other state
ethics laws scattered throughout statutes constitutes a misde-
meanor oOr gross misdemeanor. Several exceptions worth noting are
the post-employment restriction, of PUC commissioners and the top
two Public Service Department officials (Sec. 216A.036), bribery
(Sec. 609.42), and paying a potato iInspector additional money to
do.his or her job (Sec. 30.152). PUC commissioners and the
Public Service Department officials face a civil penalty of up to
$10,000 per violation of the post-employment restriction, and
those committing bribery are guilty of a felony punishable by up
to 10 years in prison and a maximum $20,0CO0 fine, the largest
penalty for any of the state"s ethics laws. That same penalty is
in place for anyone who pays a state potato inspector extra money
for doing his or her job, because that constitutes bribery.



SUMMARY

Minnesota does not have a state code of ethics, but when its
various ethics laws are considered as a whole, they contain the
three elements of a state ethics code — conflict of iInterest,
financial disclosure, and revolving door prohibitions. The
biggest difference between what Minnesota has in place and a
state code of ethics is comprehensiveness and enforceability.
While most state codes of ethics cover at least state employees
and public officials, the majority of Minnesota“"s ethics laws
cover only the executive branch. States with ethics codes
usually have one agency — such as an ethics commission — to
enforce their code. In Minnesota, the Ethical Practices Board
and the Department of Employee Relations have been given
responsibility for portions of the state®s ethics law, but
confusion exists over who is responsible for enforcing other
portions. Finally, while state ethics commissions can usually
rely on enforcement procedures set up for them iIn law, there is
very little language providing for the enforcement of Minnesota“"s

ethics laws.



ENDNOTES

National Journal, "Grass-Roots Graft"™; August 1, 1987; pages
1962-1967.

This report involved close study of ethics codes in Alabama,
Connecticut, Florida, Hawaii, ”“ansas, Massachusetts, Ohio,
Oregon, Rhode Island, and Wisconsin. It also included the
examination of ethics law in a number of other states.

This report involved the examination of model ethics legis-
lation by the National Conference of State Legislatures, the
Council of State Governments, and the National Municipal
League.

In addition to study of the actual statutes, the report drew
upon the work of Connie Nelson, Department of Employee
Relations assistant to the commissioner, 1iIn '"Code of Conduct
for Executive Branch Employees in Minnesota: A summary of
Applicable Laws and Rules,”™ September 16, 1987.

The Department of Employee Relations says while there is a
potential for this provision to be used to cover some cases
of solicitation, it needs some clarification. It seems
clear that it would cover a case where an employee asked for
and secured a benefit or privilege for himself. But it 1is
not clear that it would cover solicitation iIf the employee
asks for something but does not receive it.

Minnesota state statutes define a public official in the
following way:

(A Member of the Legislature;

(B) Constitutional officer in the executive branch and the
officer”"s chief administrative deputy;

(© Member, chief administrative officer, or deputy chief
administrative officer of a state board or commission
that has at least one of the following powers: @ the
power to adopt, amend, or repeal rules, or (@ the
power to adjudicate contested cases or appeals;

(®) Commissioner, deputy commissioner, or assistant commis-
sioner of any state department as designated under
section 15.01;

"E) Individual employed in the executive branch who is
authorized to adopt, amend, or repeal rules or adjudi-
cate contested cases;

(P Executive director of the State Board of Investment;

(6 Executive director of the Indian Affairs Intertribal
Board;

-] Commissioner of the lron Range Resources and Reha-
bilitation Board;
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)
Q)
O

D

©

Director of Mediation Services;

Deputy of any official listed in clauses (E) to (1);
Judge of the Workers® Compensation Court of Appeals;
Administrative law judge or compensation judge in the
state"s Office of Administrative Hearings or hearing
examiner in the Department of Jobs and “~raining;
Solicitor general or deputy, assistant, or special
assistant attorney general;

Individual employed by the Legislature as Secretary of
the Senate, Legislative Auditor, Chief Clerk of the
House, Revisor of Statutes, or a researcher or an
attorney in the Office of Senate Counsel and Research;
or

Member or chief administrative officer of the Metro-
politan Council, Regional Transit Board, Metropolitan
Transit Commission, Metropolitan Waste Control Commis-
sion, Metropolitan Parks and Open Spaces Commission,
Metropolitan Airports Commission, or Metropolitan
Sports Facilities Commission.



June 1985
CHAPTER 102. AND SECTION 2921.42 OF THE REVISED CODE

THE OHIO ETHICS LAW: CHAPTER 102.

Sec. 102.01 As used m Chapter 102 of me Revised Coae

<At Compensation means money inmg of valje o> financial benel.!
Compensat.cn aoes not include reimbw'sement io' actual ana necessary expenses
incurred in tne perfo'mance o< of* c>ai dut.es

(Bi Public off>ciai O' emoioyee means any person wno is eiecieo c: apcomtec fc
an p'fice ct is a- employee o* any public agency Public official or employee o0oes no:
mciuce a person eiecieo or appo.ntec fo me o"ice of precinci ward or asmc!
com-ni‘ee memper uncer secnon 351T C3 of me Revised Coae an, presidential e.ec'O’
or delegate ic a naiionalconvention Public official or employee o0o0es no: include a
person wno ,s a teache' msirucior pro'essor or any otner Kina of ecucaior .vnpse
pos'fon ac s np: .".c.ve me performance of or ai noniy io pe'form aom.nistrat've or
SuCe''SO’ functions

iCi  PuCc age-c. means me genera' assembly ailcourts an, aepa'tmont
pyisio" ms! futon boa'd ccmmiss'Or aufon’v burea.. or offer 'nsi'umeniaufy o’ me
stare a count, cty v ;age :ownsn.p ano me five state retirement systems o* an, erne'
aovemme-ta' emt. Public agency ooes '*0' include a department Oiyison ipsVj'o-
oca'3 commtsS'Oi" a-tnont, or ome’ -strumenta. t, o' the state or aco-nt. muniopa
cc’'pcrai'on to.vnsn ¢ ¢ o,ne' go-.emmentai en:,\ malfunctions e»ci-s .e\ folcu'i-'a
ed-ca: onat n.s'or.ca n”man.iar an advisory or reseafcn purposes aoes r~0. expena
"eore tnan te” mousana ootia’Soe' ca'enoar year exciud.ng saiar.es ana /.ages 0'
employees anc whose members afe uncompensated

(0. immed™ate family means a spouse residing in tne person s no”senoio a*d al,
aeoenoen* cn-'d

(E) income includes gross income a: defined ana used in the interna' Revenue
Code of 195- 6eA Stat (3]26USC * as now or hereafter amenoed mte'esta'd
dividends or obligations O' securities of an, state or o' any political subdivs.on or
author.ty the'eo’ anc merest or cv.’cenos on obligations of any authority commisson
or instrumentality ¢' tne Unnec States

if. App’'op'a'e emics commiss'cn means

(1) Fcr matters relating to members o' tne general assembly employees c‘ me
genera' assembly ana canaiaates for tne office of memoe' of the genera assembly
the house or senate legislative ethics commuttee depending on the house o' wn.cn ne
is a member by which he is employed or for which he is a candidate for employees
of the legislative service commission, me senate leg-siative eth.es committee

i2i  For matters reiatmg tc ludiciai officers anc employees ana cana'dates fc lud.cai
o'lice me ooarc of commissioners on grievances ano a.scipime of the s-D'eme cc..rt

r31 For ma'te'S reianng to an other persons me On.o ethics commiss on

iGi  Anything of va ue has me same meaning as provided in section i C3 of me
Revised Code

Sec. 102.02

iAi  Every person who is elected to or is a candidate lor a state county or city office
or the office of member of the United States congress and every person who is
appointed to fill a vacancy lor an une*pired term in such an elective ollice ana me
director assistant directors deputy directors division chiefs or persons of eauiva'ent
rank o' any administrative department of the state the chief executive oti.cer of each
state retirement system an members of the board of commissioners on gnevances ana
discipline of me suoreme court the emics commission created under section 102 05 of
me Revised Code every pubnc oifioai or employee who is paid a salary or wage in
accordance wiin schedule C of section 124 15 of me Revised Code ano eve'y ome'



pjtjiic 011*03' o' employee wno is oesigna'ec Dy toe appropriate etn.cs commission
pj'Suan! to flwS'On iBi o! tnis section excluding an> person elected or appointed to me
ott'ce ot preonct ward or oistrict commitiee memoer uncer Cnapier 3517 pt me
Revised Code pres'dem.ai elector oelegate to a national convention city exempted
vmage county local ana |omt vocational scnoo' district Doaros ot education village
odioa's ana employees townsmp officials ana employees any pnysioan or psycn.atr's;
paid a salary or wage m accordance witn scnedule tC) ot section 124 15 ot me Reviseo
Code anc wnose primary duties do not reauire me exercise ot administrative discretion
anp any memoer ot a Doaro commission or pureau ot any county or city wno receives
less man one thousand ooiiars per year tor serving in sucn position snail li'e with me
appropriate emics commission on a torrr. prescrioeo Dy the commission a statement
disclosing

(1) Tne name o' me person tiling the statement ana each memoer ot his immediate
lamity ana an names under which the person or members ot his immediate (amity does
Dusmess

(2) identification of every source ot income over live hundred dollars received during
the preceding calendar yeal m his own name or by any omer person tor his use or
benefit by me person filing me statement ana a One! description ot the nature ot me
services 'or which the income was received This division shall not be construed to
reduite me disclosure ot clients oi attorneys or persons licensed under section 4732 12
c 4732 15 ot the Revised Code or patients ot persons certified unaer section 4”3i 14 of
me Revised Cooe This division shan not be construed to require a petson filing me
statement w-o derives income nom a business or orotessmn to disclose me individual
items ot mcome mat constitute tne g'oss income ot tna' business or profession

131 The name o' ever> corporation on tne witn tne secretary of state whicn is
incorporated in Ohic or noios a certificate o' compliance authorising it to do business in
?n;c state Hus: Dusmess trust partnership or association which transacts Dusmess m
Ohio m wn'pn tne pe’son fitmg me statement pr any other person tor his use and beneM
haa Curing me precec ng ca'enpar year an investment o' over one thousand dollars at
fair ms'ne: va.ue as o' me thirty-first day o' December ot me preceding caienoa’ year or
tne oa'e o' J'scos t.on whenever is earnel o' m Anicnh me person holds any c'lice or
has a tiduoa'y relationship ano a oescriptic- o' me nature of me investment o't'ce or
relations'! p This divS'On ooes net reduce o sciosure 0' me name oi an> oanx Sa.mcs
anp loan association credit umon o' building anp loan association witn wincn tne
pe'son filing tie statement has a oepcst or a withdrawable snare account

An fee simple ar-q leasehold interests to which me person tmng me statement

noios leaa title to or a benefic.a* interest ir real property located witnm the state
excluding me pe'son =residence and prope \y used primarily tor personai recreation

151 Tne names o' ai' persons tesidmg or transacting business m me state tc whom
me person tiling me statement owes m his own name or in the name ot am onel
person mp'c man one tnousana dotia’'S Tn,s division snail not be construed tc require
me disclosure o' ceots owed by me person resulting trom me oramary conduct ¢' a
Dusmess of Dro*ess'on or oebts on me pe'son s residence or rea' bropertv useo Dnmarnv
tol oersonai recreat'On except ma' tne superintendent o' buiiomg and loan associations
snai' d'SC'cse me names ot an state-cnanereo buiiomg ano loan associations ano o' ait
service co’poraiions Subiec: to regulation unoe' aivision iEi (2) ot section 1151 34 o' me
Reviseo Cooe to wnom me supenntenocnlm nis own name or in the name ot any omer
person owes an> money ano tna; the super ntenoent ot banns and any deputy
Supenntenoent snail disclose me name:. ot an state-chartered banks ano an bank
subsidiary corporations suDiect to regulation unoei section 1107 35 o< me Revised Code
to wnom sucn Supermtenoen: or oeputv superintendent owes any money

161 Tne names ot all persons residing of Iranbacting business m me state omer man
a depository excluded unaer division 1A1i3i o' this section wno owes more man one
mousana aona'S to me person filing me statement eitner in his own name or to any
omer person tor m$ use or benptit Tnis division snaH not oe construeo to reouire me
disclosure o' C'ents ot attorneys or persons licensed unaer section 4732 12 or 4732 15 of 'ne
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Revisec Code o0. oatien’s o' persons certified under section 4’ 3' 14 ot the Rev-sec
Code noi me disclosure ot aeots owed to tne person result.ng trom the o'dinal, conduct
ot a Dus ness or protess c-

(7) The source ot each gilt ot over live hundred dollars received by me pe-son m his
own name o' Dy any other person tor his use ot benelit during me preceding calendar
year except gifts received by will or by virtue ot section 2105 06 ot me Revised Code or
received Irom pa-ents Ol grandparents or received by way ot distribution trom any inter
vivos or testamentary trusi established by a spouse or an ancestor

A person who is a candidate lor elective office shall tile his statement no later mar- tne
thirtieth day before tne primary special or general election at which such canaicacy 'S
to be voted on whichever election occurs sooner except a person who is a wtite-m
candidate snail file his statement no later man the twentieth day before me earnest
election at which such candidacy is to be voted on A person who holds elective otf.ee
shall file his statement on or belore me fifteenth day ot April ot each year unless ne 'S a
candidate tor ofiice A person wno is appointed to Mi a vacancy for an unexpnea term m
an elective office snail file his statement within titteen days alter ne qualities for ott.ee
Other persons shall tile an annual statement on or before me fifteenth day of Apr.i or 1
appointed or employed after such date within ninety days after appo ntment or
employment No person snail be required to tile more than one statement tor any one
ca'encar year wnn me appropriate emics commission

Tne appropriate em.es commission may for a good cause extenp for a reasonable
time tne deadline tor fdmg a disclosure statement under this section

A statement t.teo uncer this section is subiect to public inspection at locations
designated by me appropriate ethics commission except as otherwise provided in m.s

iBi  Tne Ohio ethics commission me house and senate legislative em.es comm.ttees
ano ;ne board of commissioners on grievances ano discipline Ol the supreme court may
usmg me ryie-maxing procedures of Chapter 119 of me Revised Coce reauire any
class o' public officials 0' employees under its jurisdiction ana not specifically excluded
by this section whose positions involve a substantial anc material exerc.se ot
administrative discretion m me tormuiai.on of public policy expenditure of public funds
enforcement of laws anc rules of me state or a county ot city or the execution of omer
pub-ic trusts to fne an annua. statement on or before me fifteenth oay ot Apm unoer
Oiv SOn 1A) of fn.s section The appropriate eth.es commission snail send me pjbl.c
oft'oais or employees written notice of me requirement by me f.lteenm oay Ol February
o' each ,ear tne hung is required unless me public official or employee is appointed
a''e' SuCh oate m wh.cn case me nonce Shan be sent withm thirty oays alter
appointment and me fii.ng sna" oe maoe not lafe' man ninety days alter appointment

Disclosure statements tiled unoer this division witn me Ohio eth.es commission by
mempe'S o' boa'CS commissions or bureaus ot me state for which no compensation .s
received other man reasonable anc necessary expenses snai' oe Kept confidential Tne
Oh'0 etn.es commission snai' examine eacn disclosure statement reauireo to oe *ept
confidential to determine whemer a potential contt.ct of interest exists for tne persor who
fiieo the disclosure statement a potential conflict o' interest exists ! tne private interests
o' the person as moicateo by n.s csciosure statement might interfere with tne pub'c
interests he s required to serve in me exercise o' h.s authority ano dut.es <n n.s office or
position of employment it me commission determines that a potential conflict ot miefest
exists it shall notify me person wno t.ieo the disclosure statement and shall maxe the
pomons of me disclosure statemen' mat indicate a potential conflict of interest subiect to
public inspection in the same manner as is provided 'or other disclosure statements Any
portion of me disclosure statement mat tne commission determines does not indicate a
potential conflict of interest snail be reiurned immediately to me person who tieo me
statement

(C) No person snail Knowingly tail to file a statement that is reau'red Dv rn.s section

ID) No person snail Knowingly file a false statement that > required to be t.ieo unae’

this section



Sec. 102.03

(A) No present Of lormer public off‘c<a> or employee sha' during nis public
employment or service or (or twelve montns merea'ter represent a cent or act m a
represertat ve capacity (or any person on any matter in which ne personally
part'‘coatea as a public ottoa' or employee tnrougn oeciston aoprova: d'sapprova
recommenoai'on the renbenng ot aovice .nvest<gat>on or other substantial exercise ot
administrative discrete" Por twenty-tour months alter tne conclusion oi his service a
former commissioner O attorney examiner o* the pubi'C utilities commission may not
represent a public utility as oetmeo in section 4905 02 ot me Revisec Code or act m a
representative capacity on oehaK o* such a utility beiore any state ooarc commission
or agency As used in this division matter includes any case proceeding
application determination issue or Question but does net mcuoe me p’oposai
cons oerat'on or enactment oi statutes rules ordnances reso'ut>ons or cha'ter or
constitutional amendments As useo in this division represent includes any lorma u*
mtormalappearance betore or any written Or oral communication with any pubi c
agency on oeha ‘' o' any person Nothing contained in this division snail prohibit atm-g
Such penod a former public otlioalO' employee (rorn be rg reta*nec O employed to
represent ass s: or act m a representative capacity tor tne pub'c agency by which re
was employed or cn wno he se'vec Tn s o vision srailno, be construed tc p'on n:
tne oe'tor-ance c* m.ester.a' time ons mcuomg bu' nc lm;ec to the 'I'mg or
amencme—o0' ;a> retc's applications ro' permits arc l'censes incorporation pace's
ano ome’ sm ar documents

5 Sce’esr" m—e*c-r cc":a o c.ee sna 3sccsec .se a”c.1l
arc’.T'aeay:- ;a-c- a'. n*c.-a-p- acc. -ecc. nr-m ccu'se 0 n«o"ic a
c-'es a* on scc-'3er<a ceca.se c’ s’a'uto'v o-c. sons 0’ a-cn nas cee' ciea’,
oes c-a'rc 'c -- as cc- de'ta A"e" s.cn ccnt.oenta oesc-a’or s Aa'ra‘iec

oeca.sr y '-e sta’.s c* me c'oceec rcs ¢c* me ci'c.~s’ances unoe’ An cn tne
,mp.~=>a’ :n .\as ’ece .ec a-c p'ese’vnc contioent.a'ity is necessa*» 10 me p'opo-
conc.e’ occc.f'-'e" o”s ness

iCi Sc PWOI'C 0" za o e—P'O«ee snan camc-pattr Aim,n >re scope olnis 0-'es as a
pur : O“ ca' or emp o\ee e*cepr’" 0.;" m.n.ste’-a '-nct'On* as cetmeo in OiviSiCr o'
tn s sec’4n nanylcense o’ rate-n-amrg proceed n;t-a' directy, a"ectstnei'censeor 'a’es
or ar. OOSOn parme’jnp I*u5t DwS'neSS tr,st corporation or 3SSOC at'On i+ A",cnme

p,0 : r”:a O *-c c.ee c*-s ~~e:ta'e’'a~"y OAns or co'fos r-ore ma- * ,e oe*
ce— S; cuScc":a 0 e~ro.ee s-a cam:ca'e a,mm me scope o' n.s Ou' e* as a
P.c : c"cac e~c o.ee e*cec’ mf-ujn - | yera '-nc ons as oerneoma..scr *
c*msse: :* -an, lce'se O 'a’ema«,r-coceec np ma-3'ect'’» arte:"* me lce'se
m-a'es a'. cc's:- = A*ofr p.p - :a 0. e~pic.ee O n,j ."m-neo a'e 'a**11
0’ a ca’m**sn.c r,s-essi'usr COPCatP' or ass™: a'0- o' wn-cnne o* ns
~~eca-<e'a~ .c.-'s: com'cs nee mar f-.e pe* cen’ nas sc: jcoos O se*. ces
«ga -C ~c’v 'ra- Ore —r.sanp oc a’s 0.’ me P’eceo ng .ea- -n ess me p-c, C
o"ca c’e~r p.-r 'as *ec a w.rte" s’a’e~e'’ac«noAieo;Sucn sae a mme Cc €%
O sece'a .c‘t'e: : ace-c. a-c —e s’a*e~e~ ser,e’e3ma’', p-c: 'OCOd c*
tne age':, s p-pcerc-gs "t s'a «y oe cors™-ec to -es. *e me asccs-’e
c*cie"’'so a’tc'e.s = ce’SOrs =ce'seo sect 0" -'32 t2 0 4'32 50’ me
Revsec Crci- ¢ pate'ts o' perso's cen tec -roe’ section 473t 14 or tne Reused
Cope

iD Sc Pub'c 0" ca o' employee snan use o' attempt to wse n.s 0"'Cia: posi-on to
secu'e an.min- o' .a -e 'c n.msei' tra’ nc o'flinarii. accue 10m m me

ter'O'ma'ce c¢* n.s c"-dai o-t.es Arc m.-g s 0*Sucn cna’acte’ as to mar.res- a
S-cS’a- a anp mp-oce* =« ”*ence -con n,n A tn »espec* to n.s o-tes
Sec. 102.04

ral £«cec’as covdec mo.vs.on 10'c 'n s section no ocson eectes O arco nteo
»Cc an o't.ce ot ¢ e~pir.ee 0. me generalasse~ci> or any oeoa'tment o.w.son
<rstilu"0" instr-me-'a ty bca'c ccmm ss'O' ¢ bu'ea- of me s'a'e exc-a ng'ne
courts s'a' rece .e or a;’ee *o »ece .e O'ectu o» mo 'ecti. com-ensat on ome* "a '
'epm *re age'C. aw a" ne sc'vfs tp> a-, se*vice renoe'eo o* to oe »ende'eo C. ' ~
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asse-c, 0- an> oepa-:mer 0 .'S’on i<»sr-uron insr-umentanty Doa'c SS*0or 0~
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(Bi E«cept as prcvaea - 3'vision iD' o< mis sect.cn no perso- electee ¢ aooomteo-
tc ar o".ce o' O' e-p.pyec o, tne ge-e-a' assempi, o- any ciepa-tme- p.s
enstitjt c- insfumeriaK, Lica'O co'T'n ssion cr d,-eau o'me sta-e e*c-3x5 me
co«'s s-a' set:c ag-ee to se e*ceot mrougn competitive Dioa-ng a-, gooes o*
seMces :0 tne aene’alassen-c , o' a-v oepa'tr-eni Division msnii.lior ms:'u'T.e',a \
poa'3 comrniss-on o' Durea” ot tne stare e»ciu3ing me courts

tCm E'cept as co”aea m awsion iDi ct mis section no petson ,.nc is eiec’ec e*
apponteo to ar ot'ice of or empioyeo t» a county tOAnsnip mjmcipa’ co’'pc’a’ o-
anv ctne* oo”e’- —ertalenv-, e«ctu3 ng me courts snan receive or ao’ee ro 'e:c- .e
cee", o mflirecit* cc'npe"sat'On omer man t'om me agency wan wn.cn ne- se’.es ‘C
anv service 'enoe'eo ¢ 'O oe 'enoe'eo o> n.m personalty m anv case ccceeo'-g
acc. cat'O- O ome* rra-te- .vn.cn .5 pe»0’e anv agency oepa'tmen; pca'o c-'ea-
com'- ss.0- 0’ c*ner instrumental-:1 e'C.uC-g me cou’ts of tne en'it, o' ,%nc- -f s a*
office' o' e-nptoyee

ID a public o**ciai wnp is arpomes to a nonetective off-ce o< a pub'-c e-c o.ee
sna' be eie”pteo from rtviSOn A iB. ¢ 1Ce+0' mis section asoth o ' ' c o*
acc.

c TrE agency tc vmon me o": a 0' emcoyee wants to sen tne gooos c* ser. :es
¢ De'O'® /.n cn me r-al:e’ tnar nvo ves me renoe-nng 0' n:s se'v ces s pens”g s a-
agency omer man me one w.m .y ch ne serves

2 u-,y mieo3o. ng me oe'sc'd sel. ces c setting of agrpo'-g tc se —e zozzt m
se-. ces n» >es a s'are”e— a t- —e aop'oprid’e emms comm”S'O" *.nt-e c-c :
age-:..-. - .-.-Cc--ese-.es ano - meo,b ; aaenc. oe'ore a - - a - e - s
c=-3 -g :* -a- s c-m-as ng c- has ag-eec ro c-rc’nase gooos ¢ Ses Cces

Tne »eo_ -eo s'am—er-r s-at conta.n tne off Cia; s or e”p o™ee s -a—e anc nr—e
access —e -a-e anp -a l-g ao3*ess of tne ptbi.c agenoes witn ro co.,« 3-:
re'ce a- c- '-e mat-e’ > penc -g ¢c- ma: s purc-as.ng or nas ag-eec ro ccc-ase
gcocs ¢ se*. ces a-.p a o-.e* cescr.pt.o- 0' me penprng -arte- a-c ¢ —e ce-s:-a
sef. ces ¢; ce -e-cerec ¢ ac e' oescnot.cn 0' me gooes or se-. ces to ce rcc-ase:
T-e s-a-e-e-" s-a asc co-ta- '-e p-b-co"ca s o- pc.ee s oec a-a-Cc- r-a- -e
asa-ales--se'm-ape*zzc*.ea-s 'fo- a-, carrc parpnas s,c- c-c C T a
c-f—cc.ee »-a-, ~'a"e’ -.0 .-g a-. Pudc 0"ca o-e—»rr.ee o' r-e age-c. ce'c-e
a-c-mecese- -a" - sc.e-3*cc(townc- gooos c se'.ces a-e -c ce see "-e
-AC vea- ce- 03 s-a -0o——e ca-e 0' rn™ tos- 'ece-r. fteo s-a-e-e-- -eca-c --e
age-:, re'ce a- —e —a"e* .-.as pe-c -g 0* ro wn.c- ;n0 gCCCS C Se-. ces .-.e-er:
be s: 3 *.c pe-so- s-a re -ec« -eo -c ' e s-a-e-e-'sunae---sc.s0 -——e sa-e
r.r : 3?n-c. -ega-3-g aa- :.a- -a--e- -c-e -a- 0-Ce >ra caenpa- .ea-

E p,c e r"ca o e-c c.c-e a-c mes 2 s-are-e-r 0-.s -eo--ec -c 1le a
s'a-e-e- .-ce- z.s?r D c¢' —r se:- s-a moAmg ,-a to3s o - a —sc-m
a*. :a-:ca-r- asap-r : c":a o e-cc.ee 0 tne aae-c* w— r- -e se-.e- -
a-. -a--e- -.c .-g a-. a c-e—cc.ee c'a- age-:, be'o-e a-:-a-a*.-*

c- -e -e-se-e0 ce-sc-a se-.ces was penp-5 o- o' ap-o.c age-:, --a-
i» ag-eeo 'c b--:"ase gcccs o>se-v ces

of s secrc- snainc- ce co-st'ueo to p-on.c- 'ne pe-'‘o-ma-ce o' - - a
eunct-ons .nc.u3'ng but not lirrviec to tne tiling o' arnenomen: o' ra» re--'-s acc :a-c-e
»0- pe-m rs ans tcenses mcorpo-arion papers ano otne’ oocuments

Sec.102 05

Tne.f .j nereo. c eates me On.o ernes commission consisting o' S* nenc?." —ec
ot A-cm sna" oe memoers o' eacn of me two maior poniicai pa-* es tc oe acc: -e :
me go.e-no- wan me aovce ano consent o' me senate wanm m.rty aa.s o' '-e
e'lect'.e cate c* tn,s sectcn tne governor snan mane mitia' appomiments to tne
cc—155,0n O' tne mitialappO'cments maoe to me commission one sna oe 'c- a -e-—
enpnp one .ear affe* me ei'ect'.e sate o' tn,* section anc tne omer acoon--e--s s-a



pe (o' te'ms eno ng tac mree 'jj tue a“d svyea's respectively a"er me e"ec'i.e
aatc- o' ms- sectio- Tne'ea're’ te'ms 0' 0":e sna" ce 'or sik years eatm 'cm enamc
on toe same oay o' 'oe same monto o' toe yea' as 00 toe term *nicn it succeeas Each
memoer soatt ootc o'tice trom toe oate o' ois appointment jntii toe enc o' toe term lor
y.tico ne was appO'Otea Any memoe- appointee to tn a vacancy occurring poor to toe
evp'-at'or o< me term. ior whicn Ois preoecessor was appointed soaii hold ottice tor me
‘'emamoer 0' suco term

No person soa'i oe appointed to tne commission or snail continue to serve as a
memoe' o' the ccmmisS'Or wno >s suDiect to tne prov-sions ot section 1C2 02 ot tne
Revisec Coae omer man py reason ot ms appoin‘'ment to the commission Mempe's
srait se've without compensator put snail Pe reimpu'sed tor expenses actually ano
necessa'i'y incurred m me performance o' me" o'fiCi3i duties

Tne comm'ssio" snai' meet witnin t.vo weexs after an mempe's nave Peen appointed
at a time ano place determined Pv me governor At its lust meeting me com,mission snaii
eiect a cna'rmap ana sucnh otner oitice's as are necessary and snail adopt rules to' its
proceo-'es Alter me trst meet.ng tne commission sna" meet at me can ot me cha-man
O' upon me written leanest of a majority ot me memoers A maionty ot the mempers o'
me comm.ssion constitutes a Quorum No acton snan Pe ta*en Dy the commission
.vh3_: tne concu'rence ot a ma.or :> 0' me mempe's merec*

*ne com- ss C* may appomt ana t* me ccmpensa'o’'- of an e«ecut’'ve o recto* ano
s.,:'y f tecnn.ca p’otess-ona' ano clerical empic>ees as are necessa-*to ca'y Out
tne d-t es o' tne cc"m.ssior

Tno com—.ssion ma, aPDOmt neanng e«dmne’'StC conduct nearmas pj'Suan' to
e 1C2 C5 o' me Revised Coae T*e nea* pg examiners nave tne same poke's ano
as*:” , mconcoct “o me neanngs as -s Q'antec :c me commission Witnin tnn'y ca,s
a'rele-e neafno me neanng e«am,ner snan supm ttc me comm ss'on a written repct
ns'no “os ot'act 2nc concuS cns o' taw anc a fecommenaation o' me acnon to oe
:a«e“ p. me commecsicn Tne recomn-enaation o' tne nearmg e»am net ma. oe
acc'O.ec mconeo ¢ C'sapp'Cvec c. :>commas c- anc "o recommeroa'ion snai'
oeroe '"e 'mamcs o' tne commission unt" so oroereo Pv tne commission Sucn
m‘d“gs o' '"“ecc'"" ssiQn snai' nave me same e"e:' 33 if 'ne neanng nac Deen
co-o-c'ea p, me rr*misston -'ea' ng e-am.r-e-s appointed pursuant tc mis sect on
s“a possess me c.a"catiO“stne cc~m'SS'C" recces Nommg conta nec m m.s
se:'0 shc' ce: -ce me co*™— isson "cm appomtmg a rrerr.oe’ o' tne commission *c
Sr'.e as a nea,noe»a" ne'

Sec. 107.06

Tne aoc'opra'e em.cs comm-sso" snai, receve a”c ma, m.t.ate comip:a*n;s agamst
ce'SO's s-o.ec: tc Chapter *02 c! me Revsea Coae concerning concuc: a'iegec~:c ce
<+ vo'a.c“ o'tnec“ap:e’ a pomp arts excep' tnose oy me commissor snan ce c,
a'f aa. mmaoe pp -e’'sona --owtecge s-P ec: tc the penalties o' penury Compiamts
o\tne co*"" ssc“ snai' De Oy attics.: pasea upon reascnaoie cause tc Deiieve ma: a
v.oator- “as occu” ec

T“e cc,” m'S5'0" spatt mvestica'e ccmpia.nts ana mg, investigate cna'aes p'esep,eo
'o »a“d-a, 'eases' funne* mtc,rr'a'ie® mciwd “ g me specit'C amount of income "0"- a
5i,rce trpm ap, pe'son Ming Mtn me commisS'0“ a statement reoui’ea P> section
102 02 ot the Re.is°d Coae i*me m'c-ation sougnt is 0"ectiy relevant to a compia.nt
o' charges received D> me commission pursuant to mis section Sucn iniormation is
contioent al Tne pe-son so reauested snail lurrnsh me iniormation to me commission
unless witnir. titteep aays trom me aa'e ot me reouest me oerson files an action tor
oecia’atory luagmen: challenging me legitimacy ot me reauesi m me couit ot common
P'eas ot me county o' ms resiaence ot n.s piace ot employment or ot Franklin county
Tne reQuestea mtormanon neeo not Pe turmsneo to me commission aunng me penoency
ot me uoioa: proceedings Proceeamgs ot me commission in connection therewith snan
pe xept contioennai except as otherwise provioea py mis section Before me commission
oroceeas to tane any tormai action aaamst a person wno is me suDiect ot an
mves' gat'on oaseo on charges presented to me commission a complaint snan Pe tneo
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es as a'e necessa’'. to ca"y Out

onouc; nearmgs ou's™a-t :c

ne’s -—a.e me same pc.ve's a-c
COmmicc.0" vvm.-mf, ca.S
ne commiss or a W 'te" reppr' c*
<"encat on ot me art'O" *c se
ea'ing e»amine’ mg, ce

anc no reco—me"C3"0- sna“

0. me comm,eqg -- s*z-
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j TT -fi OF comm £i 'z

may mutate comp-a r,s age -s’
O™-om.nQ cONnflJCt 3’£360 tC Ce
o> me com-iss'Or s-a oe c>
enates c‘ pe\u’, Ccmpars
asorace cause tc oe eve ma* a

investigate cnarges presen'ec
ipecit'C amount oi income from a
aiemen; required Oy sect on
fi'rectiy relevant to a comoia.n;
section SuCf information is
n‘ormation JO me commission
ne person ‘lies an action tor
eQuesi m tne court ot common
piOyment or Ot Franklm county
commission outmg me oengency
uon m connection me’ewth snail
s section Before me commission
io .s me suOiect ot an

ss'On a compiamt sna" De fiieo

against me person Il the commission finds mat a complaint is not tnvo'ous ano me'e s
reasonapie cause to oei>eve mat me tacts aiiegeo m a compiamt const'ute a viota’ cr o'
section 102 02 102 03 102 OJ or 102 10 o' me Revised Coae it sna" noiq a nearmc *
me commisson aoes not so tine it snan dismiss tne compiamt The pe'son seams’ "
IAnom me compiamt is directed snan be given reasonapie notice By certit.ea ma lo' me
date time and place ot me neanng a statement ot me cnarges and tne lav. dnec",
involved and snan Be given me opportunity to Be represented tv co-msel to na.e
counsel appointed lor him it ne is unaoie to altofd counsel wnnout undue narasn p 'c
examine tne evidence agamst mm to produce evidence and to can anc suOBGe-na
witnesses m nis delense to confront his accusers and to cross-e>amme witnesses
comm'ss'on snai' nave a stenographic recc'd maoe ot me hea’mg The heanng sna
ctcsec to tne puBitc

if upon the bas'S of the hearing the commission finds based upon a preponderance
o' tne evidence that the tacts alleged in the compiamt are true ana constitute a vo a: or
of se::on 102 02. 102 03 102 04 or 102 10 of the Revsed Code it shah report its
findings to the appropriate prosecuting authority for proceedings m prosecution of
violations of Chapter 102 of the Revised Code ana to me appointing or empic, ng
autnor’ty of the accused

if me comm,ssmn coes not tino Dased upon a preoonae’'arce o' me e.icerce ma' me
tacts ailegea m me compiamts a'e hue ano constitute a vio,aiion o' sect on 102 02
102 03 or 102 0- o' me Rev,sec Coae 0' it me commission has not scneou'ed a
nea'mg v.uhir nmet. oa.s a'le’ tne compiamt ,s tneo or nas no' fma; v d'sprseo o' >-e
co,rp'an- thm s+ monms a”e’ ¢ has open nearo it sna- o Ss—ss 'ne ccmpia — ano
upon tne request o' me accused person mane a public repo’t ot me tmomg du'm sucn
case an e. oence ano me record of me nea'mg snai remam. con*,qe to unless me
accused pe'son a'sc reauests tnal tne evidence anc record he m-aoe puOi.c uz.c'
request d, me accused person me comm,55,0n snan rr.a*e me evidence anc me reco’'d
a.a,iacie tc p,c.c mscecro”

Tne commiss on o’ a mempef ¢' me commission ma, acm,n,s:e' oa",s a”“c ,ne
comm,ss,on ma, <ssue subpoenas to an, person m tne state compeitmg me a” encar oe
o' witnesses anc me coduCtion o' re'evani oape’s books accounts ano records Tne
commission snan issue an, such suDpoena upon me regjesi o' an accused person
Section i0Oi <R o' tne Revisec Code snan govern me issuance o' Sucn suDpoenas
msota’ as aoo»caDie Uoon refusal o' any pe*son ic ooey a SuDpoena or to oe sworn o’
to answe’ as a witness tne commission may appiv to the court o' ccmnor pieas o'
Franm,n county unoer secnon 2205 03 o' me Reviseo Code Tne couf sna" no;c
o'oceed ngs in acccoance witn Cnapte* 2705 o' me Revseo Cooe Tne comnvss'Or O
tne accused person ma. ta"e me deposit ons ot withnesses res’d ng w-tnm c¢ mc,ut me
staie m me same manner as p'escripec 0> law tor me taking o' aepos i,ons m c-.ii
act'pns m me court o' common pieas

A! least once eacn year me Ohio ethics commission snalrepc't or its actv:es o'
the immea,ateiy preceomg year to me majority anc mmor-t, -eaoe's 0' me se~a:e a-c
house o' reptesentatives o' the general assempty Tne report s~a no ca’e tne tota
number of complaints received initiated ana investigated Dy tne commission tne tota
number o' compiamts tor which lormal hearings were held and me tota' numoer ot
complaints for which format prosecution was recommended by the commission Tne
report shaft a'so indicate the nature oi the inappropriate conduct alleged m eacn
compiamt and tne governmental entity with when any employee or off'Da' mat is me
sublet of a compiamt was employed at me time ot me aiiegea inappropriate conduct

ah papers records affidavits and documents upon any compia ni inquiry o-
mvest*ganon relating to me proceedings of me commission sna" be sea eo ano are
private ano confidential except as otnerwise provided m this section
Sec. 102.07

No memper employee or agent o' me Onto em>cs commission Dca'd cf
commissioners on grievances ano 0'SCioime ot me supreme court or senate o* nouse
legislative ernes committee snan divulge any information or any oooks papers



documents prese”iec to me commission nouse or senate 'eg'S at.ve etnics committees
or ooa'd o' commissioners on grievances ana discipline without me consent m writ.ng
0' me appropriate ernes commission unless Sucn dooks papers or documents were
p-esenteo at a puDtic neanng except as provided in section 102 06 of me Revised Code
Sec. 102.08

The Ohio ernes commission thne Poaro of commissioners on grievances ana discipline
of me supreme court ana me house and senate legislative ethics committees may
recommend legislation relating to em.es conlhcts o' interest and financial a sciosu'e
ana render advisory opinions witn regard to duesnons concerning these mailers lor
persons <o>whom mis the appropriate ethics commission When me app’opnate ernes
commission renoe’S an aav.so'y opinion relating to a special set of circumstances
involving ethics conflicts ot interest or Imancia; disclosure under Cnapte’ '02 or
section 2921 42 o' tne Revisec Coae. the person to wnom the opinion was Directed ¢
wno was S'miiany situatec may reasonaD'y re'y upon sucn opinion ana shai' oe immune
trom cnmrnai prosecutions Civil suits or actions for removal from nis office or position of
employment lor a vio.ai on of Chapter 102 or section 2921 42 of me Revsec Coae
cased on facts anc ci'c-—s'ances covc-rec o» me opmion it me opm on states tnere s
no vic.a-or o' C-aptel 1C2 ¢ secton 2921 -2 o' me Revised Coce Tne aor'opi a-e
etn.es comm sS'C- sna orovae a camming o'ogram o* ecuCa"Pr anc iric-ma:,pn
concerning me co.is c-s o' Cnapte' 1C2 arc secvon 2921 i2 c' me Revised Ccae ana
ptner p'o.’Sicns o’ .a.] pe'tam ng ;o0 em.cs conf .cts o' interest anp fmanc.ar discics-'e

Sec. 102.09

(A) Tne sec-'eta'y o' state and tne countv Dca'd o' e'ections sna'lfum jn ;o0 eacn
cano'date 'of e'ect-ve 0" ce who is reau'rea to f<e a financial disclosure stateme": Pv
section 102 02 o' tne Re. sea Coae a fmanc a c sc osure form ana snalr::,'y me
appropnate eth'cs con- sson with"- fifteen aays o' me name of the cano aa'e ana o'
tne sucseauert wma'av.a a sauanfcaton or aeam of the canaiaate Tne ca*a cate
sha" acknowledge fece ¢ o' me fha-cala seosure form m writing

(B) Tne secretary c' state ana me cc-nu oos'c o' elections snai' fum-sn to eacn
person who s aooo n'eo tc ' a vacancy 'or an unexpirec term m an eiect ve o* :=
anc wnp is reo-i reo to f.ie a 'inanc.a o scosure statement py section 102 02 o' tne
Rev sec Coae a 'manca’' ¢ sc osure form ana snan no: ‘. the appropriate etn-cs
comm sson v. tnm t.tteen oa/s o' De ng rctifieo Py me appointing authority o' me name
ana dosto" o' me pup'.c off ca anc tne aate o' aopc "fment Tne person sha
acKnow eoge rece Dt c* me f'ranc a o scosure fo"~ m wMmg

fCi Tne"0.iD"C agency or appo -.tmg a-tno'ty tna: em p”~s apponts orcc-ces
any p~p .p 0 p.a- ¢ employee wno as a resu". o‘ such employment aopointme-t o'
D'omp: o- ,t ’eau rea to 'ne a ‘man: a esc osure statement p> sec: on iC2 02 o' me
Rev sec Ccae s~a: w.m - ifteen ca. s o* the employment aooomtmen: 0? promo: on
turn'sk tne pup' c o‘“c.a ¢ employee wm a fmanc a o.sciosure form anp sna -y \
fhe aco'dpr.a'e ernes cc— ss>0" o' me name a"a pos t.or. of the puc c o"c a o'
emp'Ovee a~a tne oate ot empioy-me™ appo nt*e-. of promotion Tne pup'c o"c a o*
employee sna acKrpweage rece.pt o' me f.nanciat oisc'osure 'orm m writrg

(D) Tne cierk of tne senate ana executive secretary 0' me nouse o' representatives
shan O'smDute to every memper 0' n.s respective nouse prior to me first nay o'
February a copy ot tne torm for fiing me financial disclosure statement under secton =
102 02 o< tne Revised Coae Tne memper snan acknowledge n.s receipt m wr.tmg

(Ei Wthrn fifteen cavs after any ouO»c otfioai or employee pegms the performance
of his official duties the pupiic agency witn wnicn ne serves o- me appomtmg autnor ty
snati lurnisn n.m a copy of Chapter 102 ano section 2921 42 ot me Revised Coce ana
may tumisn such other mater.ais as me appropriate em.cs commission prepares for
distribution Tne c'foai or employee sna- acHnow'edge tne.r receipt m wr.tmg Tne
reouirements of this o.vdon oo no: app.y at the time of reappointment or reeiectiun

Sec. 102.10
No employee r*' ce< O ooaro mempe' of anv ot me five state retirement svstems
s-a: «n3.\ ng , spi.cit o’ accep' mone* O' g"s 'rom any person oomg Dwsmess w.m 0*
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Sec. 102.99

(A) W-oever vio'ates awS'on (Cl ol section 102 02 of the Reviseo Code is gu-lly o'
a misoe-neanor ot tne fourth oegree

iBi Wnoe.er v.oiates OivtS'on iDi ot section 102 02 section 102 03 102 05 o- 102 0~
ot me Re.isec Cooe is Gudy o' a misoemeanor o' Pe Ifst oegree

iCi Whoever violates section 1C2 10 ot me Revised Cooe is guilty ot a misdemeanor
o' me tourtn oegree
Sec. 101.34

iAi  Tnere are nereoy createo a nouse legislative ethics commttee ana a senate
leg'Stat.ve emics committee to serve each house ol me general assemo'y Eacn
committee snail Oe composeo o< six members three each irom the two maior potitca
parties ana eacn member snai' serve on each committee during his term as a member
ot mat genera' assembly Tne members ot each commi'tee shall be appointed by me
speaker of the nouse ana the president of the senate ana the minority leaders
ot eacn nouse A vacancy m emer committee snai' be Mied lor tne unexp'red term
in the same manner as an original appointment The memoers of each ccmm.ttee sha
meet ano proceec tc recommeno an epics cooe nhot tater ma- thirty cavs a'ter tne f'rst
cay o' eacn sessor ol Pe ge-era assemoy

iB Eacn legislative ethics committee

ii i Snai: recommend a ccoe 0' ep'cs wnicn is consistent wtn law io ocvem ai
memoe’S ano emoiovees 0' eac” respective nouse of me general assemo , ano an
car-o oa'es 'or me c'ice ot mem-e’ oi sucn nouse

12' Ma. 'ece .e a-0 near any complain; whicn alleges a breacn ot any p-iwiege o'
me app-opnaie nc.se or m'sconducf o' any member employee or canoiflaie cr any
voiato- of tne aop’OD'ia’e cooe ot am cs

131 Ma, ccta n miormation wth respect to any complaint Med pursuant tc p'S section
ano rc ma' e-c -ay e-'orce me attenoance ano testimony ot me witnesses anc me
production o' books ana oape-s

5 May recommeno w-.atever sanction is appropriate wm respect to a particular
mempe* employee 0’ ca-d'oate as wi. best maintain m me mmos o' me cubi'C a gooa
oomion o' tne conp.ct a-c cna’'acter of mempers ano employees ot tne genefai
assemciy

z May recommeno teg s'atom to tne general assembly relating to tne conduct ano
e;n :s ¢' me-oe’s a-d empicvees ot ano canoidates tor me general assempiy

161 Sna ar as a- aovsory oody to me general assembly anc to moiviauai mempe's
canc ca-es a-.p e-c-0,ees on Questions reiatmg to possible conii-c's of interest

Sna'lco. de '0o’ me orooe' torms on whicn me statemem reo-jireo pursuant to

sect'.-- 102 C2 o' me Revised Cooe sna» be tiled ano instructions as to me tiling o' me
s'atemer*
Reference:
Sec i 03 De'initior- ot anything ot va'ue
Sec 30- Governor may remove or susoenc appointee
Se: 101 75 Resolution ot O'SPu'es liability tor false statement
Sec 124 34 Removal o'public ofliciats and employees



OFFENSES AGAINST JUSTICE AND PUBLIC ADMINISTRATION: CHAPTER 2921.

2921 01  Definitions

2921 02 Briery

2921 03 Intirnidalion

2921 04 Intimidation of crime victim or witness

2921 11  Penury.

2921 12 Tampering witn evidence

2921.13  Falsification

292121 Compounding a crime

2921 22 Failure to report a crime or knowledge of a death

2921 23 Failure to aid a law enforcement officer

2921 24 Disclosure of confidential information

2921 25 Disclosure of peace officer s home address

2921 31 Obstructing official business

2921 32 Obstructing justice

2921 33 Resisting arrest

2921 34 Escape

2921 35 Aiding escape or resistance to authority

2921 35 lliega' conveyance o‘ weaoons or pronipitec ne”s onto detention
facility or institution

2921 37 Arrest powers of detention facility chief

2921 41 Thel m office restitution witnnoidmg c' retirement benefits

2921 42 Havmg an uniaw'ui interest m a oubiic contact

2921 43 Soliciting or receiving improper compensation

2921 431 Soliciting improper contributions

2921 44 Dereiict on of duty

2921 45 Interfering with civil rights

2921 51 impersonating a peace off cer or private policeman

Sec. 2921.01 As used m sections 2921 Cl to 2921 45 o< the Revisec Code

VAt  Public official means any elected O appointed officer or employee or agent of
the state Ol any pol | caf subdivision me'eot whetner in a temporary or permanent
capacity and including witnout limitation legislators tuOges and law enforcement
officers

(61  Public servant means any of the following

(11 Any public official

(21 Any oerson per'orming ad hoc a governmental function including withojt
limitation a pror member of a temporary commission master arbitrator advisor or
consultant

i3t a candidate for public office whemer or not ne 'S elected or appointed to me
o'fice tor which he is a candidate A person is a candidate tor purposes of this dw.-son it
ne nas been nominated according to law for election or appointment to public othce or if
he nas (ilea a pettion or petitions as required by law to nave nis name placed on tne
ballot in a primary general or special election or it ne campaigns as a write-in
candidate in any primary, general or special election

(Cl Party official means any person wno holds an elective or appointive postm a
political pahy in the United States or this state by virtue of which he directs conducts
or participates in directing or conducting party affairs at any level of responsibility

(D) Official proceeding means any proceeding before a legislative judicial
administrative or other governmental agency or official authorized to take evidence
under oath and includes any proceeding oetore a reteree hearing examiner,
commissioner notary or other person taking testimony or a deposition in connection
with an official proceeding
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INISTRATION: CHAPTER 2921,

death

a items onto oe:er''0'

-ement t3* ne(’iS

n

*jceTeNn

I ihe Revised Code

* oHicer or emoioyee O agent ot
a temporary or oe'~ane":

ges ana taw entorcen-e'v

jnction -nctudmg wmojt
naster afOitratO' advise C

s elected O acoomted tc tne

ate 'O' purposes o< tnws d vision it
aopomtment to pubi'C c“ ce O ¢
nave his name placed on me
campaigns as a wnte-in

elective or appointive post in a
ot which he directs conducts
any level Ot responS'Dility

ore a legislative |udiciai
aulhonzed to take evidence

?e nearing examine'

or a deposition in connection

(El Detention means arrest or confinement in any facility for custody o! persons
charged with or convicted cl crime or alleged w fcAnd to Pe delmauent or unruly o'
detention lor extradition or deportation Detention does no! include supervision ol
prooation or parole nor constraint incidental to release or bail

F) Detention facility means an/ place used tor the cont.r'roment ol a person
charged with or convicted ot crime or alleged ot found to be delinquent or unruly
See. 2921.42

(A) No public official shall knowingly do any of the following

(1) Authorize, or employ the authority or influence of his ollice to secure author.ration
ot any public contract in which he a member of his family or any ol his business
associates has an interest.

(2) Authorize, or employ the authority or influence of his office to secure the
investment of public funds in any share bond mortgage or other security with respect
to which he a member of his family or any of his business associates either has an
interest, is an underwriter or receives any brokerage, origination or servicing fees

(3) During f « term of office or within one year thereafter, occupy any position of
profit in the prosecution of a public contract authorized by him or by a legislative body
commission or board of which he was a member ai the time of authorization anp not let
by competitive bidding or let by competitive bidding in which his is not the lowest and
best bid

(4) Have an interest in the profits or benefits of a public contraci entered into by 0'
lor me use ol ihe political subdivision or governmental aaency or instrumentality with
which he is connected

(51 Have an interest in the protits or benefits of a pubir contract which is not let by
competitive pidomg when requireo by law and which involves mce than one hundred
fitly dollars

(Bi in tne absence o* bribery or a purpose to defraud a public servant memper of
his family or any of his associates snail not be considered as navmc an interest m a
public contract oi the investment of public tunas when a), of the following appi,

1) Tne ,merest of such person is limited to owning or controlling snares o' the
corporation or being a creditor of the corporation or other organization wmcn is me
contractor on the pubic contract involved or which is the issuer of the security m which
public tunas are invested

(2i Tne shares owned or controlled by such person do not exceed five per cent of
lhe outstanding shares of the corporation and tne amount due sucn person as creditor
does not exceec five per cent of tne total indebtedness ot the corporation or omer
organization

3) Such person prior to the time me public contract is entered into tires with tne
political subdivsion or governmental agency or instrumentality involved an affidavit
giving his exact status in connection with tne corporation or other organ.zation

(C) This section does not apply to a public contract in which a public servant
member ot his family or one of his business associates has an interest when an o' me
ollowing apply

(1) The subiect o' me public contract is necessary supplies or services tor the
political subdivision or governmental agency or instrumentality involved

(2) The supplies or services are unobtainable elsewhere for the same o' lower cost
or are being lurmshed to the political subdivision or governmental agency or
instrumentality as part of a continuing course of dealing established prior to the public
servants becoming associated with the political subdivision or governmental agency or
instrumentality involved.

(3) The treatment acccned the political subdivision or governmental agency or
instrumentality is either preferential to or ihe same as that accorded other customers or
clients in similar transactions.

(4) Tne entire transaction is conducted at arm s length, with full knowledge by me
political subdivision or governmental agency or instrumentality involved ot tne interest o
me public servant member of his family or business associate ana the public se'van:

1



takes no pan m tne deliberations or decision ot tne political subdivision or governmental
agency or instrumentality witn respect to tne putiiic contract

iD) Wnoever violates tnis section is guilty ot naving an unlawful interest in a public
contract Violation ot division (A) (1) or (2) ot tnis section is a leiony ot tne fourtn degree
Violation ot division (At (3). (4). or (5) ot tnis section is a misdemeanor ot tne fust degree

(E) As used in mis secimn public contract means any ot the toiiowing

(1) Tne purcnase or acquisition or a contract tor tne purcnase or acquisition ot
properly or services by or (or tne use ot tne stale or any ot its political subdivisions or
any agency or instrumentality ot either.

(2) A contract tor the design, construction, alteration repair or maintenance ot any
public property

Section headings from Page's Ohio Revised Code used by
permission of Anderson Publishing Co.

Published By
The Ohio Ethics Commission
The Atias Building
8 Ess* Long Street, Suite 210
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"An Act relating to the definition of “public servant®™ 1in the criminal
code.™
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State of Alaska

Comrttess PO BOXV
JUNEAU. ALASKA 99811
19071465-4712
CO-CHAIR. HOLSE JUDICIARY 465-4968/4986
VICE-CHAIR. HOUSE LABOR AND COMMERCE £ (SESSION)
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: ANCHORAGE. ALASKA 9950)

(907) 276-6844

Representative Max F. Gruenberg, Jr.
District 11
Spenard, Upper Midtown Anchorage

MEMORANDUM

TO: Rep. H.A_. "Red" Boucher
Chairman, House State Affairs Committee

FROM: Rep. Max F. Gruenberg, Jr.
Co-chairman, House Judiciary Committe

DATE: January 30, 1990

SUBJECT: Scheduling of HB 435

The House Judiciary Committee has introduced HB 435. The
bill would amend the definition of the term "public servant”
in the criminal code, to correct a deficiency noted by the
Alaska Court of Appeals iIn the case of State v. Mullins.

In Mullins, an employee of a firm hired by the State to
provide counselling services at a State prison was charged
with accepting a bribe of $25,000 to write a favorable report
on an inmate. The court ruled that the charge must be
dismissed because the employee was not a "public servant"™ as
defined by the criminal code.

HB 435 would close this loophole in current law. The bill is
ready for hearing, and I would appreciate your scheduling it
at the Tirst opportunity.



DEPARTMENT OF LAW

Proposed Amendments to HB 435
February 5; 1990

Page . line 16, TfTollowing "person,' delete "who participates':

Insert ",or employee of a person, participating”

Page 1, line 17, following "request':

Delete 'or

Insert "of, the"

Page 1, line 17, following "of":

Insert ",or under contract with"

Page 1, lines 19 - 22, following "instrumentality":

Delete all material

Page 1, lines 28 - 29, following "(D)"™ and page 2, lines 1-8:

Delete all material

Page 2, .ine 9:

Delete "XU"

Page 2, lines 10 - 11:
Delete "fA) - O [(ABD - O]1"

Insert "(A) - (O"



PROPOSED AMENDMENTS TO AS 11.81.900(b)(48):

® a person, or employee of a person, participatin
[WHO PARTICIPATES] as an advisor, consultant, or assistant at the
request of. the direction of, or under contract with the state, a
municipality or other political subdivision of the state, or any

other governmental instrumentality;
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LEGISLATIVE AFFAIRS AGENCY

MEMORAN DUWM November 3, 1989

SUBJECT: Bill amending definition of "public servant”
(Work Order No. 6-1706)

TO: Representative Max Gruenberg, Jr.

FROM: John B. Gaguine

Legislative Counsel

Enclosed you will find a bill that amends the definition of
“"public servant™ in Title 11, the criminal code. This bill
IS necessary to alter the result of the Alaska Court of
Appeals®™ decision in State v. Mullin, 778 P.2d 233 (1989), a
copy of which is attached. There the court held that the
state could not prosecute an employee of a counseling firm
that under contract with the Department of Corrections was
treating incarcerated sex offenders when the employee
allegedly solicited and received $25,000 from an offender to
render a favorable progress report on the offender. Because
ambiguous criminal statutes must be interpreted in favor of
the accused, the court said, the definition of "public
servant™ iIn AS 11.81.900(b)(48) could not be applied to the
employee, since she did not work for the state and was not
directly contracting with the state.

The bill would make two changes in the definition. First it
would broaden subsection (B) - defining "public servant™ as
"a person who participates as an advisor, consultant, or
assistant at the request or direction of the state"™ - to
include the employees of a person who advises, consults or
assists. (The term "person" is defined in AS 11.81.-
900(b)(39) as including, when appropriate, an organization;
AS 11.81.900(b)(37) broadly defines 'organization.)
Mullins® attorney implied, 1i1d. at 234, that she would have
no defense if subsection (B) had incorporated employees of
an advisor, consultant, or assistant, and 1 think this
position may be right. However, because the terms in (B)
are rather vague, |1 also added a new subsection (D), which
specifically applies to individuals in Mullins® position -
persons, entities or employees of entities which are per-



Representative Max Gruenberg
Page 2
November 6, 1989

forming government services under contract or are adminis-
tering state or local grants.

The change in (B) and the new subsection (D) will largely
overlap. However, because (B) 1is iImprecise and because |
can conceive of some circumstances where (B) would apply and
(D) would not - say where a person not iIn government was
informally advising the governor or some other high official
- 1 believe it is appropriate to make both changes.

This proposed change would affect a number of statutes
within Title 11, and likely would affect several statutes
outside of that title, since a court would probably look to
the Title 11 definition 1If a question of interpreting
“"public servant” iIn those non-Title 11 statutes arose.
Several Title 11 statutes criminalize conduct by public
servants: AS 11.A1.520(a)(@) (extortion); 11.41.530(a)(4)
(coercion); 11.56.110 (receiving a bribe); 11.56.120 (re-
ceiving unlawful gratuities)(the charge involved in
Mullins); 11.56.370 (permitting an escape); 11.56.850 (offi-
cial misconduct); and 11.56.860 (misuse of confidential in-
formation). Other Title 11 statutes criminalize activities
taken against public servants: AS 11.46.550 (offering a
false instrument for recording); 11.56.100 (bribery); 11.-
56.210 (unsworn falsification); 11.56.610 (tampering with
physical evidence); and 11.56.830 (impersonating a public
servant). The non-Title 11 statutes that use the term are
AS 05.15.200 (criminalizing making a false statement to a
public servant for a game-of-chance permit), AS 12.36.090
(defining "peace officer"™ as public servant with power to
maintain order or make arrests), and AS 36.10.200 - 36.10.-
210 (civil and criminal penalties for unsworn fTalsification
about local hire meant to mislead public servant). 1 do not
believe that the change iIn definition creates problems for
any of these statutes.

IT 1 may be of further assistance, please advise.

JBG:Imb
L87012

Enclosure



STATE OF

V.

NOTICE: This opinion is subject to formal correction
before publication in the Pacific Reporter. Readers
are requested to bring typographical or other formal
errors to the attention of the Clerk of the Appellate
Courts, 303 K Street, Anchorage, Alaska 99501, in
order that corrections may be made prior to permanent
publication.

THE COURT OF APPEALS OF THE STATE OF ALASKA

ALASKA,
Court of Appeals No. A-2701
Appellant, Trial Court No. 4FA-S88-1924CR
OPINION

CHRISTINE MULLIN,

Appellee. [No. 953 - August 11,

Appeal from the District Court of the State of Alaska,
Fourth Judicial District, Fairbanks, Christopher E.
Zimmerman, Judge.

Appearances: Robert C. Anderson, Assistant District
Attorney, Harry L. Davis, District Attorney,
Fairbanks, and Grace Berg Schaible, Attorney
General, Juneau, for Appellant. Dick L. Madson, Law
Office of Dick L. Madson, Fairbanks, for Appellee.

Before: Bryner, ChiefJudge, Coats and Singleton,
Judges.

BRYNER, Chief Jjudge.

Christine Mullin was charged with four counts of

unlawful gratuities, in violation of AS 11.56.120(a), which provides:

A
u

public servant commits the crime of receiving
nlawful gratuities if, for having engaged in an official

act which was required or authorized and for which
the public servant was not entitled toany special or
additional compensation, the public servant

(1) solicits a benefit, regardless of value; or

(2)accepts or agrees to accept abenefit having
a value of $50 or more.

1989]

receiving



"Public servant" is defined in AS 11.81.900(b) (*18):

"[Pjublic servant” means each of the following,
whether compensated or not, but does not include
jurors or witnesses:

(A) an officer or employee of the state, a
municipality or other political subdivision of
the state, or a governmental instrumentality
of the state, including legislators, members
of the judiciary, and peace officers;

(B) a person who participates as an advisor,
consultant, or assistant at the request or
direction of the state, a municipality or
other political subdivision of the state, or a
governmental instrumentality;

(C) a person who series as a member of the
board or commission created by statute or by
legislative, judicial, or administrative action
by the state, a municipality or other political
subdivision of the state, or a governmental
instrumentality;

(D) a person nominated, elected, appointed,
employed, or designated to act in a capacity
defined in (A) through (©) of this
paragraph, but who does not occupy the
position.

The trial court granted Mullin's motion to dismiss the complaint on the
grounds that Mullin was not a public servant within the purview of
AS 11,56.120. The state appeals from the order of dismissal. We affirm.

At the time of the alleged offense, Mullin was employed by
Fairbanks Treatment  Associates (FTA) as a counselor. Fairbanks
Treatment Associates was under contract with the State of Alaska to
provide counseling services to inmates enrolled in the Sex Offender
Treatment Program at the Fairbanks Correctional Center (FCC).

As a counselor, Mullin provided counseling services to inmates in
the Sex Offender Treatment Program, maintained case notes recording the

content  of the counseling sessions and her impressions and

recommendations, and contributed to reports made for participants in the

953
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program. The criminal complaint filed against Mullin charged that Mullin
solicited and agreed to accept a benefit having a value of more than S50
from FCC inmate Arthur Smith. Specifically, the state alleged that Mullin
offered to render a favorable progress report for Smith, who faced an
upcoming hearing before the parole board, in exchange for S25,000.

The state argues that Mullin was a public servant within

paragraph (B) of the definition: a person who participates as an
advisor, consultant, or assistant at the request or direction of the state

Mullin  contends that the omission from this definition of
employees of persons participating as advisors or consultants indicates the
legislature’s intent not to include someone in her position within the
statute.

This is a case of first impression in Alaska. We have not
previously been called upon to interpret the term "public servant” as it is
used in AS 11.56.120.

The state wurges us to follow the federal cases interpreting
18U .S.C. § 201, the federal bribery statute. That statute prohibits
"public officials" from accepting anything of value in return for being
influenced in the performance of their official duties. The statute defines
"public official® as follows:

Member of Congress, Delegate, or Resident

Commissioner . . . or an officer or employee or person

acting for or on behalf of the United States, or any

department, agency or branch of Government thereof,

including the District of Columbia, in any official

function, wunder or by authority of any such

department, agency, or branch of Government, or a

juror.

18 U.S.C. 8201(a)(1).
In Dixson v. United States. 465 U.S. 482 (1984), the Supreme

Court held that the executive director and rehabilitation coordinator of a

953

3.



nonprofit organization designated by the City of Peoria to administer and
distribute federal block grant funds were public officials for the purposes
of 18 U.S.C. § 201. The Court found that the defendants had been acting
"for or on behalf of" the United States in an official function, Dixson, 465
U.S. at 497, notwithstanding the fact that they had no direct contractual
relationship with the United States Government. The Court reasoned that:

[T]he proper inquiry is not simply whether the person

had signed a contract with the United States or agreed

to serve as the Government's agent, but rather

whether the person occupies a position of public trust

with official federal responsibilities.
Dixson, 465 U.S. at 496. The Court found that by accepting the
responsibility for distributing federal funds, the defendants had "assumed
the quintessentially official role of administering a social service program
established by the United States Congress."” Dixson, 465 U.S. at 497.
Four justices dissented from the Court's opinion on the grounds that
"[t]he rule of lenity demands that ‘ambiguity concerning the ambit of
criminal statutes should be resolved in favor of lenity." Dixson, 465 U.S.
at 501 (O'Connor, J., dissenting) (quoting Rewis v. United States, 401
U.S. 808, 812 (1971)).

A case more closely analogous to the present case is United
States v. Ricketts, 651 F.Supp. 283 (S.D.N.Y. 1987), aff'd, 838 F.2d 1204
(2d Cir. 1987). Ricketts was the house manager of Chrysalis, a halfway
house that contracted with the Federal Bureau of Prisons, pursuant, to a
federal statute, to house federal inmates. Ricketts, 651 F.Supp. at 284.
After finding that "(defendant's position is closely analogous to that of a

prison guard, who is unquestionably a public official,” the court held that

Ricketts was a "public official® under the definition in 18 U.S.C. § 201.

. 953



The helpfulness of these cases is limited because of the
differences between 18 U.S.C. 8 201(a)(1) and the applicable Alaska
statutes. In the federal statute, "public official® is defined to include
"personfs] acting for or on behalf of the United States." The definition
of "public servant"” in AS 11.81.900(b)(48) does not contain similarly broad
language. The legislative commentary to AS 11.81.900(b) (48) does indicate
the legislature's intent to adopt a broad definition of "public servant."”

The commentary states:

The term "public servant” is defined broadly to
include not only every category of government or
public officer, but every employee of every such office
or agency, every person retained to perform some
government service and every person who, though not
having yet assumed his official duties, has been
selected to become a public servant.

The definition has been drafted to make it clear

that those serving "political subdivisions” and
"governmental instrumentalities” within the state are
public servants. Coverage is also intended to reach

persons who serve governmental instrumentalities and
political subdivisions of the state in advisory or
consultative capacities.

The words "whether compensated or not" have
been added to insure that the bribery statutes cover
individuals who are serving in a compensatory position
as well as those serving without pay. The gist of the
offense is the intent to influence the course of public
administration. The public servant functioning
gratuitously can be as effective in corrupting
governmental process as the paid functionary.

Witnesses and jurors are excluded from the
definition. Bribery and bribe receiving of and by
such persons is covered in Article 4 of the Chapter.
Commentary on the Alaska Revised Criminal Code, Senate Journal
Supplement No. 47 at 69-70 (June 12, 1978).
Like the statute itself, the commentary is ambiguous. Mullin may

or may not be included in the phrase "every person retained to perform

some government service." It is not clear whether this refers only to
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those actually retained by the government, or whether it refers js well to
those retained by private employers to do work for the government.
Thus* we cannot determine from the commentary whether a person retained
in a non-supervisory position by a private organization contracting with
the government is a public servant.

Mullin cites cases from other jurisdictions in which bribery
statutes similar to our own have been interpreted narrowly. One of these
cases, State v. Pinckney, 276 N.W.2d 433 (lowa 1979), is not directly on
point. The statute involved prohibited the acceptance of gratuities only
by "public officers,” rather than by all public employees. The court held
that Pinckney, a liquor properties manager from the lowa Beer and Liquor
Control Department, could not be prosecuted under the statute because he
was only a public employee, not a public officer. The holding and
reasoning in Pinckney are not applicable to the Alaska statute, which does
not distinguish between "officers” and other public servants.

Mullin also cites Bailey v. People, 617 P.2d 549 (Colo. 1980),
which interprets the Colorado statute prohibiting bribery of a public
servant. The Colorado statute defines "public servant" as

any officer or employee of government, whether elected

or appointed, and any person participating as an

advisor, or consultant,” engaged in the service of
process, or otherwise performing a governmental

function

Colo. Rev. Stat. § 18-8-101(3) (1973). "Government" is defined
in the same statute:

"Government" includes any branch, subdivision,
institution, or agency of the government of this state
or any political subdivision within it.

Colo. Rev. Stat. § 18-8-101 (1973).
The issue in Bailey was whether an employee of the Colorado

Springs Urban Renewal Effort (CURE), a corporate body created under the
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authority of the Colorado Urban Renewal Law, was a public servant. The
court held that the CURE employee was not a public servant, because
CURE did not come within the definition of government in section
18-8-101(1). The court followed the rule cited by the dissenting justices
in Dixson, that criminal statutes are to be strictly construed in favor of
the accused. Since the language "any corporation® was not included in
the statutory definition of government, the court held that CURE
employees were not "public servants"” performing a "governmental function”
on behalf of a "government." Bailey, 617 P.2d at 551.

We are persuaded by the reasoning of the Colorado Supreme
Court in Bailey. The rule that ambiguities in criminal statutes are to be
narrowly read and strictly construed against the state is well established
in Alaska. See, e.g., Newsom v. State, 726 P.2d 561, 563 (Alaska App.
1986); State v. R.H., 683 P.2d 269, 280 (Alaska App. 1984);
Dailey v.State, 675 P.2d 657, 661 (Alaska App. 1984). Judge Zimmerman
correctly applied that rule in  this case. The language of AS
11.81.900(b) (48) does not make it clear whether someone like Mullin, an
employee of a private organization contracting with the state to provide
services to prison inmates, is a "public servant." Although the legislative
commentary to the statute indicates that the definition is intended to be a
broad one, it does not sf -;cifically address positions such as Mullin's.
This ambiguity in the statutory definition of "public servant”" must be
strictly construed in favor of the defendant. The district court did not
err in ruling that Mullin was not a public servant within the definition in

AS 11.81.900(b) (48).

The order dismissing the complaint against Mullin is AFFIRMED.

- 953
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CONTINUATION of FISCAL NOTE ANALYSIS

For Dill/Resolution No. KB #3S

This bill amends AS 11.81 .900(b)(A8) to include an employee of a person who
participates as an advisor, consultant, or assistant at the request or direction of the
state, a municipality or other political subdivision of the state, or a governmental
instrumentality, within the criminal code's definition of a public servant.

The amendment also includes a person, or an employee of the person, who has
entered into a contract with the state, a municipality or other political subdivision of the
state, or a governmental instrumentality of the state, to carry out services funded in whole
or in part by public money, within this definition.

The bill is in response to a recent Alaska Court of Appeals decision, in State
v. Mullin, where the court found that an employee of a firm paid from a publicly-funded
contract was not covered under the statutory definition of a public servant;. The Department
of Law has suggested alternative language to correct this problem and to avoid an overly
broad definition that the department believes is contained in the curremt version of the
b*11. In any event, the bill seeks to clarify existing law. and it will therefore not have
a fiscal impact on the department.

0?
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Original sponsor(s): Judiciary Committee

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE
2 CS FOR HOUSE BILL NO. 435 (Judiciary)

3 * IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled; “"An Act relating to the definition of “public ser-
7 vant* i1n the criminal code."
8 BE 1T ENACTED BY THE LEGISLATURE CF THE STATE OF ALASKA:

9 * Section 1. AS 11.81.900(b)(48) is amended to read;

10 (48) "public servant” means each of the following, whether
n compensated or not, but does not include jurors or witnesses:

12 (A) an officer or employee of the state, a municipal-
13 ity or other political subdivision of the state, or a govern-
u mental iInstrumentality of the state, including legislators,
5 members of the judiciary, and peace officers;

16 (B) a person acting [WHO PARTICIPATES] as an advisor,
17 consultant, or assistant at the request of, the [OR] direction
3 of, or under contract with the state, a municinality or other

political subdivision of the state, or another [A] governmental
3 instrumentality; in this subparagraph ™"person'™ includes an em-
ployee of the person;

(© a person who serves as a member of the board or
commission created by statute or by legislative, judicial, or
admin str *e action by the state, a municipality or other
political subdivision of the state, or a governmental iInstrumen-
tality;

(®) a person nominated, elected, appointed, employed,
or designated to act in a capacity defined In (A) - () of this
paragraph, but who does not occupy the position;

~1- CSHB 435 (Jud)
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No.

CSHB 435 (SA)
CONTINUATION of FISCAL NOTE ANALYSIS house 2/12/90

For Dill/Resolution No. 3 B5

This bill amends AS 11.81.900(b) (*8) to include an cmplovee of b person who
participates as an advisor, consultant, or assistant at the request or direction of the
state, a municipality or other political subdivision of the state, or a governmental
instrumentality, within the criminal code's definition of a public servant.

The amendment also includes a person, or an employee of the person, who has
entered into a contract with the state, a municipality or other political subdivision of the
state, or a governmental instrumentality of the state, to carry out services funded in whole
or in part by public money, within this definition.

The bill is in response to a recent Alaska Court of Appeals decision, in State
v. Mullin, where the court found that an employee of a firm paid from a publicly-funded
contract was not covered under the statutory definition of a public servant;. The Department
of Law has suggested alternative language to correct this problem and to avoid an overly
broad definition that the department believes is contained in the current version of the
bill. In any event, the bill seeks to clarify existing law, and it will therefore not have
a fiscal impact on the department.
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Original sponsor(s): Judiciary Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 CS FOR HOUSE BILL NO. 435 (Judiciary)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
For an Act entitled: "An Act relating to the definition of “public ser-

vant® in the criminal code."
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
9j * Section 1. AS 11.81.900(b)(48) 1is amended to read:
(48) "public servant”™ means each of the following, whether
compensated or not, but does not include jurors or witnesses:

(A) an officer or employee of the state, a municipal- |,

1
13 ity or other political subdivision of the state, or a govern-
MI mental instrumentality of the state, including [legislators,
15 members of the judiciary, and peace officers;

16 (B) a person acting [WHO PARTICIPATES] as a govern-
17 mental [AN] advisor, consultant, or assistant at the request of,

18 the [OR] direction of, or under contract with the state, a
19 municipality or other political subdivision of the state, or
20 another [A] governmental 1instrumentality; in this subparagraph

2) “"person™ 1includes an employee of the person;

221 © a person who serves as a member of the board or
» commission created by statute or by legislative, judicial, or

71 administrative action by the state, a municipality or other

political subdivision of the state, or a governmental instrumen-
tality;

(()) a person nominated, elected, appointed, em
or designated to act in a capacity defined in (A) - () of this
paragraph, but who does not occupy the position;

~1- CSHB 435 (Jud)
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MEMORANDUM HOUSE 3728700

TQ Gary Kostenko
Bud3Q Analyst

TELEPHONE NO: 762-2630
faov Bob Shaw SUBJECT: HB436 Fiscal Note
Office of Hist. & Archaco. Analysis for 3-16-90 Draft

See. 41.35.410(b) This section require* DNR to determine nature of remain* and that
process of determination i* likely to involve travel to the field location of remain* to collect
information about the physical nature of the occurrence. ‘Further Investigation' is also
likely to involve travel to interview Informants and re*carch in archives and museums.
Costs were estimated at 6 month* archaeologist salary(534.5) and 525.0 travel expenses.

Sec. 41.35.420 Dispute Resolution Committee. Expenses of this committee were estimated
at S15.0 in travel and per diem. This assumes committee member* will not be reimbursed
for time spent on committee duties.

Sec. 9 Disposition of Item* Already Held: Co*ti to the Department will come from
collection of information to compile a report and abstract it for distribution to tribe*.
Those activities will likely include travel to the field, proces*ing of radiocarbon samples to
obtain age determination* on remains, and processing of data collected. Those activities
are estimated to require about 6 month* archaeologist salary. Additionally, storage of
remains or contractual costs for curation of remains in a museum are added expenses.
Since the public will not notify DNR of burial remain* in their possession unless they are
notified of the existcuc; of this requirement, wc willalso need to advertise the requirement
statewide in newspapers, etc. Advertisement costs are estimated at 50. Travel and per
diem costs are estimated at S100, salary estimated at $34.5, and contractual/rental costs
estimated at $30.0.

FY 1992 and FYJ993 cost figures reprcicnt extensions of the above amount! Thi oosti
lor remains already held should drop out after the fiiityear

page 2 of 2
01001 («=».JO/111



6 February 1990

To: Members of the Committee on Natural Resources
Alaska State House of Representatives

Juneau, AK

From: David R. Yesner, Ph.D.
Alaska Representative to the committee on Public Archaeology,

Society for American Archaeology

Hon. Members of the Committee on Natural Resources:

On Thursday, February 8th., the Alaska state legislature will
take up a proposed bill on repatriation of human skeletal remains
and funerary objects to native "tribes and cultural groups™ within
Alaska. The bill will apply to burials on state land and on
private property that may be declared as a 'state monument.' It
requires that all institutions must, within 30 days of passage of
the act, prepare a detailed list of all human skeletal materials
in their possession, and within 120 days must indicate the
appropriate "tribe or cultural group”™ to which the remains refer,
so that the appropriate group may dispose of the remains in the
way they see fTit. There is no definition of a "tribe or cultural
group,”™ so that it 1i1s not apparent whether simply declaring
material to refer to "Eskimos”™ or to the Aglegmiut, Malemiut,
Nunamiut, Tareumiut, etc. 1is required. No attempt 1is made to
provide funding for such study. Furthermore, permits must be
required from the relevant native "tribe or cultural group”™ before
any excavations may be conducted on state land, or on private land
declared as a state monument, 1i1f thore 1is even any possibility
that human skeletal materials might be encountered. This presents
an almost total veto power over the conduct of professional
archaeology in the state, and will greatly complicate the
permitting process for conducting archaeology within the state in
response to federal and state requirements for cultural resource
assessment and mitigation 1in connection with federal and state
projects. It was also place great burdens on the Office of
History and Archaeology, DNR, and various institutions 1in
analyzing andassessing extant materials. In large part, the
problem depends on the period of time over which it canbe judged
that human remains can be attributed to a particular group; there
is no language in the bill to address this question. No provision
is made for any length of study of materials before disposal by
native groups. Nowhere in the bill is there any acknowledgment of
the importance of the scientific data from human skeletal remains
in helping to understand the origins and affiliation of Alaska
Native groups; their ancient lifestyles, populations, health, and
nutrition; cr their descent through time, which has been 1iIn some
cases used to justify native land claims. Finally, no provision
is even made TfTor the disposition of the materials themselves by

native groups; theoretically, they may oven be soldi



As the COPA representative of the state of Alaska, 1 would
like to call your attention to the official position of the
Society for American Archaeology on reburial and repatriation, a
copy of which 1i1s enclosed. Briefly, the official position of the
SAA 1s that the reburial and repatriation of human remains and
associated burial goods should take place on a case-by-case basis,
with the mutual agreement of native groups and professional
archaeologists, rather than through the use of blanket legislation.
I have also informed the Office of Governmental Relations of the
SAA for their interest. At present, | request that any hearings,
on this bill be delayed until all 1iInterested parties have an
opportunity to present their “viewpoints “on revisions ot any

contemplated legislation.

Thanks very much for your interest.

A N 7
David R. Ye/nrfer
Dept, of Anthropology
Universitv/of Alaska
3211 Providence Drive
Anchorage, AK 99508



OF THESOCIETY FOR AMERICAN ARCHAEOLOGY

Reburial and Repatriation

Jeremy Sabloff, SAA president, has
formed a Task Force on Reburial and
Repatriation to review legislative initiatives
and to advance the Society's position with
the Congress and the media. Since its
creation, uc Task Force has worked closely
with the SAA'a Office of Government
Relation*, particularly on the historic
preservation legislation, with reburial
provisions, proposed by Senator Fowler and
on the reburial and repatriation sections of
the bill introduced by Representative
CampbclL The Task Force is chaired by
Keith Kintlgh (Arizona St.) and includes
Richard Ford (Michigan), Lynne Goldstein
(Wisconsin-Milwaukee), William Lovis
(Michigan St.), Vincas Stcponaitts (North
Carolina), and Phillip Walker (California-
Santa Barbara).

The Society’s position on reburial was
adopted by the Executive Committee in May
19S6, after a long period of study and
careful consideration. This position
maintains that both scientific and traditional
interests in human remains arc legitimate. It
states that the disposition of human remains
should be determined on a casc-by-ease
basis, considering the beliefs and strength of
the relationship of possible claimants to the
remains and the scientific value of the
remains. However, in cases where the
remains arc of a known individual,
disposition should be determined by Jtc ' "
closest descendants, regardless of scientific
value. The statement encourages
communication between scholars engaged in
the study of human remains and the
communities that have an affiliation with the
remain*.

Given the public debate concerning
reburial, and because there appears to be
some uncertainty witltin the profession about
the Society' position, the SAA Statement
Concerning the Treatment of Humar
Remains is reproduced below from the June
1986 Bulletin. Any questions or comments
concerning this position should be directed
to Keith Kintlgh, Department of
Anthropology, Arizona State Untvenity,
[Tempc, A2 85287-2402.

at
put

SAA Statement Concerning the
Treatment of Human Remdins

Archaeologists are committed to
understanding and communicating the
richness of the cultural heritage of humanity,
and they acknowledge and respect the
diversity of beliefs about, and Interests in,
the past and its material remains.

It Is tho ethical responsibility of
archecologists "to advocate and to aid in the
conservation of archaeological data,” as
specified In the Bylaw* of the Society for
American Archaeology. Mortuary evidence
is an integral part of the archaeological
record of the past culture and behavior in
that it informs directly upon social structure
and organization and, less directly, upon
aspect* of religion and ideology. Human
remains, as an integral part of the mortuary
record, provide unique information about
demography, diet, disease, and genetic
relationships among human groups.
Research in archaeology, bioarchacology,
biological anthropology, and medicine
depends upon responsible scholars having
collections of human remains available both
for replicative research and research that
addresses new questions or employs new
analytical techniques.

There i* great diversity in cultural and
religious values redeeming the treatment of
human remains. Individuals and cultural
groups have legitimate concerns derived
from cultural and religious beliefs about the
treatment and disposition of remains of their
ancestors or members that may conflict with
legitimate scientific interests in those
remains. The concerns of different cultures,
as presented by (heir designated
representatives and leaders, must bo
recognized and respected.

The Society for American Archaeology
recognizes both scientific and traditional
interests in human remains. Human skeletal
materials must at all times be treated with
dignity and respect Commercial
exploitation of ancient human remains Is
abhorrent. Whatever their ultimate
disposition, all human remains should
receive appropriate scientific study, should
be responsibly and carefully conserved, and
should be accessible only for legitimate
scientific or educational purposes.

The Sxicty for American Archaeology
opposes universal or indiscriminate reburial
of human remains, either from ongoing

excavations or from extant collections.
Conflicting cliims concerning the proper
treatment and disposition of particular
human remains must be resolved on a
cise-by-case basis through consideration of
the scientific importance of the material, the
cultural and religious value* of the Interested
individuals or groups, and the strength of
their relationship to the remains In question.

Tlic scientific Importance of particular
human remains should be determined by
their potential to aid in present and fature
research, and thus depends on professional
judgments  -renting the degree of their
physical w,. mtextual integrity. The
weight accorded any claim made by an
individual or group concerning particular
human remains should depend upon the
strength or their demonstrated biological or
climal affinity with the remains in
question. If remains can be identified as
those of a known individual from whom
specific biological descendants can be
traced, the disposition of (hose remains,
including possible reburial, should be
determined by the closest living relatives.

The Society for American Archaeology
encourages close and effective
communication between scholars engaged In
tho study of human rcmajns and tho
communities that may have biological or
cultural affinities to those remains. Because
vundalism and looting threaten the record of
the human p-st, Including human remains,
the protection of this record necessitates
cooperation between archaeologists and " —
others who share that goal.

Because controversies involving the
treatment of human remains cannot properly
be resolved nation-wide in a uniform way,
the Society oppose) any federal legislation
that seeks to impose a uniform standard for

a' a"AW
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, *Duos Crucial To SAA 'Future

Los Jj
Indiana Anti-Looting Caw
Touching Archaeology
* @ L J - ' L ’b_))_' (‘(
— Vf- e —.e.V*



£ w FHA % 1,r™*
determining the disposition of all.numan.
‘remains.’ \

v Recognizing the diversity of potential
legal Interests In the material record of the
human past, archaeologists have a*“

"professional responsibility to seek to ensure

. tbit lav's governing that record are

“consistent with the objectives, principles,
and formal statements cf the Society for
American Archaeology,

Executive Committee

The Society for American Archaeology
New Orleans, Louisiana

May 1986

(Reprinted from Bulletin 4[3J:7-8, June
1986),

Foundation for American
Archaeology

The fact that you are reading the SAA
Bulletin tells us something about you. To
begin with, you tuo vitally interested in
nrchnrniney and probably cam your living ir
the discipline in one capacity or another.
Moreover, you very much want to keep up
with the latest news about your Society.

You should be pleased, then, to learn
that the Agncsc N. Lindlcy Foundation in
Tucson, AZ has offered the SAA a 52,000
challenge grant for funds needed for legal
fees to establish a Foundation for American
Archaeology, search for a managing diic'tor
and print brochures.

If you attended the National meetings
held in Atlanta, you know that the SAA
authorized the establishment of a Foundation

for American Arehacolof Mong the outlines

presented in the March issue of the
Bulletin.

Tite goal of the Foundation is to provide
education to Individuals, ill levels of

government that affect archaeology, and
corporations concerned with archaeology.
The Foundation will respond In various
ways to the numerous opportunities that
occur for education about issues of
pothunting and concerns about reburial and
the repatriation of artifacts.

There presently Is no formal structure to
address the many demands and opportunities
to educate the public about the tree nature
of the discipline of archaeology. The public
gets their information about archaeology
from popular movies, and from sensational
new* accounts. The success of films and
articles about archaeology indicates there is
tremendous public interest in the subject
which forms a natural constituency for
support of KjUiacolocled rotttrah. Th*
Foundation would lop this interest for
education about the tree nature of
archaeology. The establishment of this

Foundation is essential, for the discipline lias
never faced such grave challenges nor such
a receptive audience.

In order to put these ambitious plans in
motion, George Gumcrman was asked to
chair a task force composed of Dcna
Dincauzc, Brian Fagan, Mark Leone,
William Marquardt, Stuart Strecver, and
Daniel Thiel.

We are pleased to report that tiicir
efforts arc bearing fruit and the challenge
grant is a giant step in the right direction.
What is now needed is for the SAA
membership to match Use 52,000 offered by
the Agncsc N. Lindlcy Foundation.
Obviously 54.000 is only a beginning, but It
is a start.

This is a modest sum. A five or ten
dollur donation or more from everyone who
reads this will quickly match the requisite
amount. Since you have already
demonstrated your interest in archaeology by
the simple exercise of reading this, you will
surely want to help make the Foundation a
reality by contributing toward the 52,000
challenge. You arc, after all, not only
contributing to your profession but, in .ill
probability, toward your own livelihood.

Checks of any amount should be made
out to: The Foundation for American
Archaeology, and sent to: Society for
American Archaeology, 8(18 17th St, NW,
Suite 200. Washington, D.C. 20006.

SAA Succeeds In Congress

by
Loretta Neumann and Kathleen Rcinburg
SAA Office of Government Relations

Money and reburial have headed the list
of issuer. Congress his been tackling over
die last several mondis. The latter is
discussed in detail by Keith Kimigh in this
issue of the Bulletin (see page 1, “Reburial
and Repatriation”). The following
summarizes some of die issues for which die
SAA has been lobbying,

SAA adiluvcd several major successes in
the fiscal 1990 appropriations for Interior
and Related Agencies. In a year with tight
fiscal constraints placed on legislators, the
outcome for cultural resource protection
programs in the federal agencies was
surprisingly good. SAA sought and
obtained 518.2 million for the Forest Service
cultural resource management programs.
This is an increase of over 52 million
compared to last year. The Historic
Procorvition Fund was increased to $32.75
million. List year it received 530.5 millicn.
Special add-on funds were provided for
tcvcral programs. The National Park

Service wa given 5500,000 to pursue ami*
looting efforts in the National Park Service
and 5100,000 to begin preservation
technology transfer. The Bureau of Land
Management was provided 5200,000 for
cultural resource law enforcement in the four
comers area.

In addition, tho Senate included language
in die National Science Foundation
appropriations report which encourages NSF
to provide funds for archaeology research *
wiihin die biological, behavioral and social
science directorate. This is the first time
iliut archaeology has been mentioned in the
appropriations report and we hope to gain
support for increases in funding of
archaeology ot NSF.

Senator Fowler (D-GA) introduced S.
1579, National Historic Preservation Policy-
Act on August 4. It would amend the
National Historic Preservation Act, Historic
Sites Act, Archaeological Resources
Protection Act, and die Abandoned
Shipwreck Act to strengthen the protection
of historic heritage and resources, provide
for treatment of human remains, develop
training and education programs, strengthen
state and tribal preservation programs,
develop certification tor archaeologists, and
implement an anifact registration system. In
addition, Senator Fowler introduced S. 1578,
to create an independent historic
preservation agency and national center for
preservation technology. SAA worked on a
number of provisions in these two bills to
improve diem with respect to archaeology,

Tho SAA testified in support of
expanding die Chaco Protection System (S.
798) ar.d establishing the Pctrogiyph
National Monument in New Mexico (S.
286); designating the Amistad National
Recreation Area in Texas (H.R. 967),
reauthorizing the Bureau of Land
Mancgcmem programs (H.R. 828), and
establishing die National Museum of Iho--r*.
American Indian (H.R. 2668 and S. 978).

For information on these and other bills,
call die Congressional Bill Status office,
(202) 225-1772. To obtain copies of Houso
bills cull (202) 225-3456 or write to House
Document Room, H-226 Capitol.
Washington, DC 20515, For Senate bills,
write to Senate Document Room, SH-BC-t
Han, Washington D.C. 20510.

Dues Increase Crucial to Futuro i

. The Society for American ArclueflfgM;';
is financially aound. Now that
finished the long range stud/of the, Soddy*
and have a new act of Bylaw/strongly j
endorsed by the membership,Vo'oreTn"fy
position to budd tor me next dcc«W'iuid;?v.'-
more. Much of the dues Increase announced
in the last Bulletin will go to help buildly * j
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THE HRDLICKA LEGACY AND KONIAG SPIRITS
GORDON ET PULLAR

During the 1930"s Ales Hrdlicka, the curator of the Division
of Physical Anthropology of the U.S. Museum of Natural History at
the Smithsonian Institution, removed some 812 skeletal remains of
the Native people from Kodiak Island, Alaska. The majority of
the skeletons were taken from the village of Larsen Bay and are
currently unceremoniously stored in the Smithsonian®s Museum of
Natural History where they make up a portion of the 18,500 Native
American skeletons the Smithsonian holds (Lowen, 1988, Preston,
1989, Spotted Elk, 1989), Intensified efforts are now underway
by the Native people of Kodiak island to have the remains of
their ancestors returned to the island for reburial. The effort,
led by the village of Larsen Bay and the island-wide Kodiak Area
Native Association, has thus far been rebuffed by the Smithsonian
that claims, jJust as it has in other requests, that the skeletons
are needed for scientific study (Brookes, 1988).

Recent scientific evidence suggests that Native people have
inhabited Kodiak island, Alaska, for nearly 8,000 years (Jordan,
1987:4). The Tfirst contact with western Europeans came just over
two hundred years ago with the sighting of Kodiak Island from a
Russian ship iIn 1761 and the Tfirst Russian settlement there |In
1783  (Hrdlicka, 1944). At the time of this first contact with

the Russians, there were 65 villages on the island (Tikhmeniev,
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1861, from Hrdlicka, 1944) occupied by the Konlagmlut or Koniags,
the 1island®"s aboriginal people. Today, there are six Konlag
villages In the Kodiak Island group. They are Akhiok, Karluk/
Larsen Bay, OIld Harbor, ouzlnkle and Port Lions. Additionally,
the town of Kodiak contains a Native community (Davis, 1984:
199). The estimated population of Konlags on Kodiak Island today
la 2,500.

The Konlag village of Larsen Bay is located on the small bay
of the same name which branches off the much larger Uyak Bay on
the west coast of Kodiak Island. The current population of the
village is 217 (Kodiak Area Native Association, 1988 Annual Re-
port). A large salmon cannery was built In Larsen Bay 1in 1888
(Roppel, 1986) and continues in operation today. The village |Is
governed by a tribal government with an elected council. A
second class municipal government was also formed under the laws
of the State of Alaska. A village corporation, Nu-Nacht-Pit,
Inc., was established under the Alaska Native Claims settlement
Act of 1971, but ceased to exist in 1980 when it merged with the

regional corporation, Konlag, Inc,

in 1926, Ales Hrdlicka, under the auspices of the Smithsoni-

an Institution, undertook an anthropological 3urvey of Alaska
(Hrdlicka, 1944:1). His efforts ended with the 1938 summer
season. Beginning in 1931 and ending In 1937, he excavated in

the village of Larsen Bay (Hrdlicka, 1944:1 . 140). His stated
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purpose of these excavations "was to secure the skeletal materi-
als which the site evidently contained,™ (Hrdlicka/ 1944:140).
The purpose of the entire Alaska survey was, in Hrdllcka®"s words,
"to learn whatever might still be possible about the living

remnants of the native populations, and to gather skeletal re-

mains that would supplement the study of the living )
(Hrdlicka, 1944:1), It Is quite apparent that he viewed Native
people as being on the road to extinction. He would, undoubtedly

be very surprised that Larsen Bay 1is still a thriving Native
community.

While Hrdllcka®s name has long been prominent in the Ffield
of physical anthropology, it appears that his formal education in
anthropology was limited to four months in Paris in 1896 (Stew-
art, 1940:8). Hrdlicka, born in Bohemia in 1869, immigrated to
New York with his father 1in 1882 (Stewart, 1940:4). He graduated
from Eclectic Medical college in New York 1in 1892 and from the
New York Homeopathic Medical College in 1894 (Stewart, 1940:6-7).
His Tfirst actual Tfieldwork in anthropology came in 1899 when he
was given charge of the physical and medical anthropological
research on the Hyde Expedition to the American Southwest and
Mexico for the American Museum (Stewart, 1940:11). In 1903, he
was appointed to be iIn charge of the new Division of Physical

Anthropology at the Smithsonian (Stewart, 1940:12, Hinsley,

1981:281) .
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It was while he was under the employ of the American Museum
of Natural History in New York that the first stark signs ap-
peared of what would become a Qlifelong relationship between
Hrdlicka and the dead of Native peoples. The arctic explorer
Robert Peary brought back six Eskimos to New York from Greenland
and left them at the American Museum (Harper, 1906:34, Preston,
196). Four of the £,ix soon became ill and died and Hrdlicka, in
collaboration with the famed anthropologist, Franz Boas, found
the opportunity to study the same Native people both in life and
in death (Preston, 1989, Harper, 1986). Hrdlicka had the four
Eskimos, that he had measured and photographed in life, boiled so
that their fTlesh could be removed from their skeletons (Preston,
1989). one of the deceased, Qisuk, was the father of Minik, who,
at age eight, was one of the survivors. A fake funeral and
burial was staged for the benefit of Minik and it was some years
later that he made the shocking discovery of his father®s skele-
ton on display at the museum (Harper, 1986:97). A final 1indigni-
ty for Qisuk was that Hrdlicka saved his brain and in 1901 pub-
lished an article on it, complete with photographs, titled ""An
Eskimo Brain" (Harper, 1986:97). This article was just the fTirst
of several with ghoulish titles such as "New Examples of American
Indian skulls with low forehead" ((1908), catalogue of Human
Crania in the U.S. National Museum'™, (1925), and forty vyears

later, ''Diseases of and artifacts on skulls and bones from Kodiak
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Island” (1941a) and "Artifacts on human and seal skulls from
Kodiak island” (1941b).

while Hrdllcka®"s work of digging up Native burials may often
be referred to as archaeology, It appears that even he set him-
self aside from that discipline saying, "And it is hoped also
that our archaeological friends will no longer stand aloof, as so
often in the past, but will collaborate with us to rescue not
alone the evidence of man®s activities, but the precious skeletal
remains encountered iIn theilr excavations of ancient historic
sites.” (1919), Even though archaeology was a young and develop-
ing discipline at the time of Hrdllcka®s digging on Kodiak Is-
land, his techniques of excavation were iInadequate even by the
standards of the time (Jordan, 1987:8),

Hrdlicka seemed to feel that lack of organized objection
from the Natives implied permission to remove the remains of
their dead. He also claimed that he was taking only very old
remains which he reasoned the Natives would not care about any-
way. He sal/, the collecting of the skeletons was . . carried
on with the Tfull knowlecge of the natives and often in their view
with their assistance. They were told that 1 wanted only the old
"heathen™ remains in which no living person had any interest;
that the bones were needed for studies and for comparisons of the
development, the type, and the diseases of the old with those of

the present people; and that they would be treated with all
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possible consideration®™  (1931:125).

Once again, HrdllIcka®"s concepts of "old"” or prehistoric
certainly differed from those of professional archaeology. While
archaeologists speak In terms of hundreds or thousands of vyears,
HrdlIcka®"s "old" was much more recent, in one Incident that took
place iIn a Yukon River Village, that he described In two differ-

ent publications, he removed the skeleton of a man burled In a

grave under a Russian Orthodox cross marker. He estimated the
man to have been dead for thirty years (1930:139, 1943:235). In
one of the descriptions of the Incident, he said, "But Jjust as
the parts were all gathered, | saw below (the grave was on a

slope) an old woman who appeared to be provoked at something and
was talking to herself rather loudly. On sending the Indian who
accompanied me down to see what the trouble was, 1 learned that

the old woman claimed the bones to be those of her long departed

husband . . (1930:139). Hrdlicka then put the skeleton back
and "covered as well as possible™ (1943:235) which he said was
"to the complete satisfaction of the old dame . . . (1930:139).

Hrdlicka obviously did not always have the permission he claimed
to have.

And Indeed, Hrdlicka himself published accounts of secretly
stealing and concealing skeletons from Interior Alaska villages.
(1930b:55). He also speaks of some remains he excavated and upon

opening the coffins found them to be "too fresh vyet" (1930:76)
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and of other cases where he did take remains that still had fsoft
parts'™. (1930b;58).

So what was Ales Hrdlicka? . -~ Sscientist? grave
robber? », - - racist? There is evidence in his writings to
suggest that he had a concern for preserving the purity of the
white race. In 1919, he wrote, "The paramount scientific object
of Physical Anthropology 1is the gradual completion, in collabora-
tion with the anatomist, the physiologist, and the chamlst, of
the study of the normal white man living under ordinary condi-
tions," (1919:22). He stated further, "Associated with racial
studies, but of more direct and serious concern to many nations,
particularly the American, are investigations iInto the physical,
physiological, and intellectual effects of racial mixtures o1
progeny. Mixture of colored races with the white are largely
controllable by Jlaw and general enlightenment, and if found
detrimental could be reduced to a minimum. In the united States
we are confronted on the one side with the grave problem of
mixture of white and negro, and on the other with*“that of white
and Indian™ (1919:24).

Further, but more subtle, evidence of Hrdllcka®"s attitude is
found in his book, The Anthropology of Kodiak Island. (1944),
where he capltall2es the word "white”™ In white man but does not
capitalize the word "Native'. P. 127, 136, 153). Also In his

writings on his Alaska experiences, he praises white people,
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crediting them by name, for assistance given, but does not men-
tion many Natives by name. There 1is rare mention of the Native
residents of the village of Larsen Bay even though he spent six
summers digging there.

Hrdlicka names the site of the Larsen Bay excavations Jones
Point in honor of Laura Jones, the wife of the local cannery
superintendent who helped iIn the excavations (1932599). In a
rare mention of the local Native residents, he expressed concern
for leaving some equipment behind over the winter as i1t would be
at the "mercy of nearby mlxbreeds"™ (1944;318). Other writings
such as an article for Good Health Magazine titled, "A danger to
the American people from assimilation of the colored population™
(March 9, 1928) seem to confirm his belief iIn white superiority.

The Smithsonian has agreed to return the remains of Native
American individuals to tribes if they could be Identified by
name or if they were taken Illicitly (Adams, 1987, Lowen, 1988,
Robbins, 1988), As the customs of prehistoric Konlag differed
from those of western societies, there are no gravestones or
burial records identifying by name those who died so 1long ago.
Just the same, the Konlag people of today know that these are the
remains of their ancestors and do not need specific names at-
tached to them to know they must be treated with respect. To the
pre-coritact Konlag, death did not represent an end of [Interper-

sonal relationships as the dead were kep*™ close by In the sealed
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off slderooms of their semi-subtereanean houses/ called barabaraa
(Clark, 1984/ from Merck/ 1980:108).

The Smithsonian maintains that Hrdlicka had permission to
remove the skeletons from Larsen Bay and that Jlocal Natives
actually assisted him in the excavations (letters from A.
Kaepler, Smithsonian/ to Larsen Bay Tribal Council/ Sept, 25,
1987 and Feb, 16/ 1988). The people of Larsen Bay vigorously
dispute this (letters from Larsen Bay Tribal Council President,

FranK Carlson, to A. Kaeppler, October 27, 1987, and April 15,

1988). Dora Aga, the matriarch of Larsen Bay, remembers Hrdlicka
well. In response to the Smithsonian®s claim that local Natives
assisted Hrdlicka, she exclaimed, "No wayl He wouldn®"t Ilet

nobody get near that place!" (personal Interview July 18, 1989),
The Smithsonian also claims that no one objected to his work at
Larsen Bay (Kaeppler letter, Feb. 16, 1988). This claim also
infuriates Dora Aga, who said several people, 1including herself,
objected, MI called him every name In the book,"™ she said, Him
and : were no friends at all™ (personal interview July 18, 1989).

When considering whether or not permission was given to
Hrdlicka to remove skeletons from Larsen Bay, it must be asked
who in the village had authority to give such permission.
According to Dora Aga, there was no one with such sauthnrity. Who
could have the authority to give away the remains of his or her

ancestors? It must also be realized that the Intimidation Tfactor
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of a group of white men from Washington, D.c, coming Into a
remote 19307°s Alaska Native village must have been tremendous.
"We were green in them days," said Dora Aga, "we didn’t know
anything about laws” (personal interview July 18, 1989 ).

Due to the stance the Smithsonian has taken on the Issue of
repatriation of human remains to Native groups, there may be just
two options available to the Natives of Larsen Bay and Kodiak
Island. One 1is to hope for a legislative cure. Thus far such
legislation has been unsuccessful. There Is, however, legisla-
tion pending In Congress that would provide some remedy, These
bills are H.R. 1646, the 'Native American Grave and Burial Pro-
tection Act'”; H.R. 1381, the "Native American Burial Preservation
Act of 1989" and H.R. 1124, the "Indian Remains Reburial Act",

Another possibility lu legal action, challenging the
Smithsonian’s legal right to hold the remains, steps are cur-
rently being taken by Larsen Bay Tribal Council to pursue this
legal avenue with the assistance of the Native American Rights
Fund, a national Native American legal advocacy organization.

The struggle of Kodiak island®"s Native people to have the
remains of their ancestors returned for reburial is of even
greater significance than the need to respect the dead. The
Native population of Alaska is undergoing an epidemic of self-
destruction, Including alcohol and drug abuse, family violence

and suicide ((AFN, 1989) and Kodiak Island Is no exception. One

11



