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drug abusers, and tobacco users. The committee shall assist the

commissioner of health and social services and the coordinator Iir
formulating a comprehensive plan for prevention of alcoholism”™ (AND;

drug abuse, and tobacco use and for treatment of alcoholics, iIntoxi-

cated persons, (AND) drug abusers, and tobacco users.

(b) In exercising 1its coordinating Tfunctions, the committee

shall assure that the appropriate state agencies

(1) provide all necessary medical, social, treatment, anc

educational services for alcoholics, intoxicated persons, (AND] drur

abusers, and tobacco users and for the prevention of alcoholism, (AND!

drug abuse, and tobacco use without unnecessary duplication of ser-

vices ;
(@) cooperate iIn the use of facilities and iIn the treatment

of alcoholics, 1Intoxicated persons, (AND] drug abusers, and tobaccc

users;
(3 adopt approaches for the prevention of alcoholism (AND]

drug abuse, and tobacco use, and the treatment of alcoholics, intoxi-

cated persons, (AND] drug abusers, and tobacco users consistent with

the policy of AS 47.37.010 - 47.37.270.
Sec. 8. AS 47.37.120 is amended to read:
Sec. 47 .37 .120. PROGRAM COORDINATOR. The coordinator shall

carry out the development and implementation of a comprehensive pro-

gram derling with the prevention and treatment of, and research on,

problems of alcoholism”™ [AND] drug abuse, and tobacco use as they

affect the state.
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POSITION PAPER
House Bill 419

"An Act relating to the recording and collection of statistics relating to minors."

The purpose of this legislation is to help assure that city and municipal jails,
rural lock-ups, and adult correctional facilities collect data on admission of
minors sufficient to meet the requirements of the Juvenile Justice and
Delinquency Prevention Act of 1984. In order to maintain eligibility for Federal
Formula Grant Funds under PL93-415 Alaska must annually report the number
of children detained in adult facilities and the reason and circumstances for the
detention of a minor to an adult jail. The imormation to be recorded at each
admission is specified and limited to the information required by federal law.
The bill protects the confidentiality of these records and exempts them from

public disclosure.

HB419 authorizes the Department of Health and Social Services to require state
and local law enforcement agencies to use a standardized form to record each

admission.

The Department of Health and Social Services is currently hampered in its effort
to collect the annual data required for federal reporting. There are ninety-five
(95) identified city or municipal adult jails, rural lock-".ps, and adult correctional
facilities which might under some circumstances admit a minor. Over half of
those facilities either do not maintain any record when a juvenile is admitted or
do not record sufficient data to determine the nature and circumstance of
juvenile admissions. Without adequate data, the department is unable to clearly
assess Alaska's level of compliance with federal law requiring removal of
children from adult jail and lock-ups. Further, the department cannot adequately
analyze the factors contributing to non-compliance and develop successful
strategies to end the practice of confining children in adult jails.

It is proposed that HB419 be amended as follows: "(b) For the purpose of
collecting statistics, the department shall establish and require state and local
agencies which operate a jail or similar adult facility to use a standardized form
to record and report each admission of a minor. The record shall include the
name of the minor admitted, the minor's age and date of birth, the specific
offense for which the minor was admitted, the date and time admitted, the date
and time released, the sex of the minoj, the ethnic origin of the minor, and
other information required by federal law. Except for the notation of the date



CS House Bill 419 (HESS)
In the Legislature of the State of Alaska
Sixteenth Legislature - Second Session

A Bill

For an Act entitled: 'An Act relating to the recording and collection
of statistics relating to minors."

Be i1t enacted by the Legislature of the State of Alaska:

* Section 1. AS 47.10.160 is amended by adding a new subsection to
read:

(®) For the purpose of collecting statistics, the department

shall establish and require state and local agencies, which operate a
jJail or other detention facility, to use a standardized form to keep a
record and report each admission of a minor. The record shall be
limited to the name of the minor admitted, the minor"s date of birth,
the specific offense for which the minor was admitted, the date and time
admitted, the date and time released, the sax of the minor, the ethni.
origin of the minor, and other information required by federal law.
Except for the notation of the date and time of the minor®s release, the
record shall be prepared at the time of the minor®s admission.
Information and records obtained under this subsection are confidential
and are not public records. They may be disclosed only for the purpose

of compiling statistics and in a manner that does not reveal the

identity of the minor.
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R\PER/Department d Health & Social Services

POSITION

POSITION PAPER
House Bill 419

"An Act relating to the recording and collection of statistics relating to minors."

The purpose of this legislation is to help assure that city and municipal jails,
rural lock-ups, and adult correctional facilities collect data on admission of
minors sufficient to meet the requirements of the Juvenile Justice and
Delinquency Prevention Act of 1984. In order to maintain eligibility for Federal
Formula Grant Funds under PL93-415 Alaska must annually report the number
of children detained in adult facilities and the reason and circumstances for the
detention of a minor to an adult jail. The information to be recorded at each
admission is specified and limited to the information required by federal law.
The bill protects the confidentiality of these records and exempts them from
public disclosure.

HB419 authorizes the Department of Health and Social Services to require state
and local law enforcement agencies to use a standardized form to record each
admission.

The Department of Health and Social Services is currently hampered in its effort
to collect the annual data required for federal reporting. There are r.inety-five
(95) identified city or municipal adult jai's, rural lock-ups, and adult correctional
facilities which might under some circumstances admit a minor. Over half of
those facilities either do not maintain any record when a juvenile is admitted or
do not record sufficient data to determine the nature and circumstance of
juvenile admissions. Without adequate data, the department is unable to clerrJy
assess Alaska’s level of compliance with federal law requiring removal of
children from adult jail and tock-ups. Further, the department cannot adequately
analyze the factors contributing to non-compliance and develop successful
strategies to end the practice of confining children in adult jails.

J is proposed that HB419 be amended as follows: "(b) For the purpose of
collecting statistics, the department shall establish and require state and local
agencies which operate a jail or similar adult facility to use a standardized form
to record and report each admission of a minor. The record shall irclude the
name of the minor admitted, the minor's age and date of birth, the specific
offense for which the minor was admitted, the date and time admitted, the date
and time released, the sex of the minor, the ethnic origin of the minor, and
other information required by federal law. Except for the notation of the date
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House Bill 419

and time of the minor’s release, the record shall be prepared at the time of the
minor’s admission. Information and records obtained under this subsection are
confidential and are not public records. They may be disclosed only for the
purpose of compiling statistics and to carry out the requirements of federal law.

RECOMMENDED:
Russ Webb, Director
Division of Family and
Youth Services

DATE:
APPROVED: a £ i
Myra W Munson, Commissioner
Department of Health and
Social Services
"TE:



CS House Bill 419 (HESS)
In the Legislature of the State of Alaska
Sixteenth Legislature - Second Session

A Bill

For an Act entitled: ™"An Act relating to the recording and collection
of statistics relating to minors."
Be i1t enacted by the Legislature of the State of Alaska:

* Section 1. AS 47.10.160 is amended by adding a new subsection to

read:
((®) For the purpose of collecting statistics, the department

shall establish and require state and local agencies, which operate a
jJail or other detention facility, to use a standardized form to keep a
record and report each admission of a minor. The record shall be
limited to the name of the minor admitted, the minor®s date of birth,
the specific offense for which the minor was admitted, the date and time
admitted, the date and time released, the sax of the minor, the ethnic
origin of the minor, and other information required by federal law.
Except for the notation of the date and time of the minor®s release, the
record shall be prepared at the time of the minor"s admission.
Information and records obtained under this subsection are confidential
and are not public records. They may be disclosed only for the purpose

of compiling statistics and In a manner that does not reveal the

identitv of the minor.
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STATE OF ALASKA BILL VERSION: CSHB _4_19(Hess) No.
' 1993 LEGISLATIVE SESSION PUBLISH DATE: HOUSE 3/15/90

FISCAL NOTE

REQUEST
Revision Due: AgencyAffected: DH * «

reding to the rpcacding and BRU: PurrhaspH ~rwir,, w cPrri.c:
collection of statistics relating fn minors
Sponsor:— Judiciary Committee---------------- Components:— Prpypnt-*Hx»fl ?nd
Requestor: _P.mhatinn W '/irTc

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -0 -
CAPITAL e e n- n-
REVENUE -0- -0- -0- )

FTWDTNG: (Thousands oi Dollars)

GENERAL FUND

FEDERALFUNDS

OTHER

TOTAL -u - -u - -u - -u - -0 - -U -
POSITIONS:

FULL-TTME -0 - -0 - -0 - -0 - 1 -0- -0 -
PART-TIME -0 - -0 - e -0 - -n- -0 -
TEMPORARY -0- -0 - .. o 1 0. .
ANALYSIS :  (Aflacli a separate page if Decenary)

This bill has no fiscal impact on the Department of Health and Social Services

lh~V O0* The ?ni will re” ire the Promulgation of regulation by the Department
at requirement was anticipated by the Department and resources have been id'en fied

from federal fomula grant receipts that the Department is already required by the

federal government to allocate to”ail monitoring and removal efforts. m n
Prrporedby: .g"&s-Uobb, Piroc Phftnf ' 465-317Q
Division : -fAai.ly ~mH Wuir;; _ Dx't: N
Approved by Commissiooer: Pur: z-ll£j 20

Ajer.y:_ Denarimpnr nf t'fMlrh vori e

Ditribution (by preparer):
LcpsUdvc Fuunce
UfuLiovc Sponsor
Requestor
O f&eof Management and Bodfet , .
Impoard Agcrcy(*ej) page—1— of ————-
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STATE OF ALASKA BILL VERSION: CSHB 619(Hess)
1990 LEGISLATIVE SESSION PUBLISH DATE: HOUSE 3/15/90
FISCAL NOTE
REQUEST:
Revision Date: Agency Affected: Public Safety
Title: Recording and collection of BRU:
crime .statistics relating to minors
Sponsor: _ House Judiciary Component:

Requestor: _tiouse HESS

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included.
OPERATING FY 91 FY 92 FY 93 FYy 94 FY 95 FY 96

, ERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STKumjRES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- 0 -0- 0 -0- 0

| CAPITAL -0- -0 0 -0- 0 0
REVENUE -0- 0- -0 -0- -0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0- -0 -0- 0 -0- 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page If necessary)
Passage of this legislation Is not expected to have any fiscal Impact
on the Department of Public Safety.

Prepared by: _Cant, C. Roger HcCov. SoedaJ-Asslstant Phone: 465-4322

Division: _Q ffke of the Commissioner Date: Amm .

. &
Approved by Commissioner: Ar.thur Engl.Ish’ Date: /- 2. d
Agency: ~.Department of Public Safety Page Lof L

No



Offered: 3/15/90 6-1512E

Referred: Judiciary

Original sponsor(s)i Judiciary Committee

IN THE HOUSE BY THE HESS COMMITTEE

CS FOR HOUSE BILI, NO. 419 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to the recording and collection

statistics relating to minors."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.10.160 is amended by adding a new subsection

read:

of

to

(b) For the purpose of collecting statistics, the department

shall establish and require state and local agencies that operate
jail or other detention facility to use a standardized form to keep

record and report the admission of a minor. The record shall

a

a

be

limited to the name of the miror admitted, the minor®s date of birth,

the specific offense for which the minor was admitted, the date

time admitted, the date and time released, the sex of the minor,

and

the

ethnic origin of the minor, and other information required by federal

law. Except for the notation of the date and time of the minor"s

release, the record shall be prepared at the time of the minor"s

admission. Infc-mation and records obtained under this subsection arc

confider.._.ial and are not public records. They may be disclosed only

for the purpose of compiling statistics and in a manner that docs

reveal the identity of the minor.

not

HB0419B -i* C5HB 419 (HESS)
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Introduced: 1/17/90 6-1512A
Referred: HESS, and Judiciary

BY THE JUDICIARY COHHITTEE

IN THE HOUSE

HOUSE BILL NO. 419
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the recording and collection of

statistics relating to minors."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

read:

Section 1. AS 47.10.160 is amended by adding a new subsection to

(b) For the purpose of collecting statistics, the department
shall establish and require state and local law enforcement agencies
to use a standardized form to keep a record of each minor admitted to
a Jail or juvenile detention facility. The record shall be limited to
the name of the minor admitted, the minor®"s date of birth, the reason
for the minor"s admission, the date admitted, the date released, the
sex of the minor admitted, the ethnic origin of the minor admitted.
and other information required by federal law. Except for the nota-
tion of the date of the minor"s release, the record shall be prepared
at the time of the minor’s admission. Information and records obtain-
cd under this subsection are confidential and are not public records.
They may be disclosed only for the purpose of compiling statistics and

in a manner that does not reveal the identity of the minor.

HBO41vA HB A19
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Original sponsor(s); Labor & Commerce Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 429 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to uninsured and underinoured motor

BE

vehicle 1insurance.”
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.89.020(c) 1is amended to read:

(©) An insurance company offering automobile liability insurance
in this state for bodily injury or death shall, initially and at each
renewal, offer coverage prescribed iIn AS 28.20.440 and 28.20.445 or
AS 28.22 (, WITH LIMITS EQUAL TO AT LEAST THE LIMIT PURCHASED VOLUN-
TARILY TO COVER THE [INSURED PERSON®"S LIABILITY FOR BODILY [INJURY OR
DEATH,] for the protection of the persons insured under the policy who
are legally entitled to recover damages for bodily injury or death
from owners or operators of uninsured or underinsured motor vehicles.
The Hlimit written may not he less than the Hlimit iIn AS 28.20.440.
Coverage required to be offered under this section shall include the
following options:

(1) policy limits equal to the limits voluntarily purchased
to cover the liability of the person insured for bodily injury or
dcathi

(2 policy lLlimits in the following amounts when these
limits are greater than those offered under (1) of this subsection:

(A) $100,000 because of bodily injury to or death of
one person iIn one accident, and, subject to the same limit for
one person, $300,000 because of bodily injury to or death of two

Oor more persons in one accident}

-U CSHB 429 (Jud)



10 i

(B) $300,000 because of bodily injury to or death of
Lo ©C10UmM AMill WIIC UCCxwoilLy qimy olam LiLL Lu wuc OaAUIC XXuilL
one person, $500,000 because of bodily injury to or death of two
Oor more persons in one accident;

(© $500,000 because of bodily injury to or death of
one person iIn one accident, and, subject to the same limit for
one person, $500,000 because of bodily iniury to or death of two
or more persons in one accident;

({®) $500,000 because of bodily injury to or death of
one person 1in one accident, and, subject to the same limit for
one person, $1,000,000 because of bodily injury to or death of
two or more persons in one accident;

() $1,000,000 because of bodily injury to or death of
one person 1In one accident, and, subject to tha same limit for
one person, $2,000,000 because of bodily injury to or death of
two Oor more persons in one accident;

(3) other policy limits at the option of the insurer.

* Sec. 2. AS 21.89.020 is amended by adding a new subsection to read:

20

21

22

24

20

tSHB

(h) Optional coverage selected by a named insured or applicant
under (c) of this section applies to each insured under the iInsurance
policy.

Sec. 3.AS 28.20.445(a) 1is repealed and reenacted to read:

(&) The mcaximum Qliability of the 1insurance carrier under the
uninsured and underinsured motorists coverage required to be offered
under AS 28.20.440 shall be the lesser of

a the difference between the ar.ount of the «cc
son"s damages for bodily 1injury and property damage and the amount

paid to the covered pers i by or for a person who is or may be held
legall*- liable for the damages; and

429(Jdd) —2-



@ the applicable limit of liability of the uninsur
underinsured motorist coverage.

Sec. 4. AS 28.20.445(b) 1is repealed and reenacted to read:

(b) An amount payable under the wuninsured and underinsured
motorist coverage shall be excess to an amount payable under automo-
bile bodily injury, death, or medical payments coverage, or as
workers® compensation benefits and may not duplicate amounts paid or
payable under valid and collectible automobile bodily injury, death,
or medical payments coverage, or as workers®™ compensation benefits.
Sec. 5. AS 28.20.445(c) is repealed and reenacted to read:

©) IT a person is entitled to uninsured or underinsured motor-
ists coverage under more than one coverage when two or more vehicles
are insured under one policy, the maximum amount payable may not
exceed the highest limit of any one coverage under the policy. If a
person 1is entitled to uninsured or underinsured motorist coverage
under more than one policy providing motor vehicle liability coverage,
payments will be made in the following order of priority, subject to
the limit of liability of each applicable policy or coverage:

(1) a policy or coverage covering a motor vehicle occupied
by the injured person or a policy or coverage covering a pedestrian as
a named 1insured;

(2 a policy or coverage covering a motor vehicle occupied
by the injured person cs an insured other than as a named insured;

(€©)) a policy or coverage not covering a motor vehicle
occupied by the 1iInjured person but covering the injured person ah a
named insured;

(@) a policy or coverage not covering a motor vehicle
occupied by the injured person but covering the injured person as an

insured other than as a named Iinsured:

-3- CSHB 429(Jud)
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(6) a policy or coverage covering, as excess, umbrella, or
similar insurance, a motor vehicle occupied by the injured person or a
policy or coverage covering, as excess, umbrella, or similar insur-
ance, a pedestrian as a named iInsured;

(6) a policy or coverage covering, as excess, umbrella, or
similar insurance, a motor vehicle occupied by the injured person or a
policy or coverage covering, as excess, umbrella, or similar insur-
ance, a pedestrian as an iInsured other than as a named iInsured;

@ a policy or coverage not covering a motor vehicle
occupied by the injured person but covering, as excess, umbrella, or
similar insurance, the iInjured person as a named insured;

(3) a policy or coverage not covering a motor vehicle
occupied by the iInjured person but covering, as excess, umbrella, or
similar 1insurance, the 1Injured person as an insured other than as a
named insured.

Sec. 6. AS 28.22.221 1is repealed and reenacted to read:

Sec. 28.22.221. POLICY COVERAGE AND PRIORITIES.If a person is
entitled to uninsured or underinsured motorists coverage under more
than one coverage when two or more vehicles are 1i1nsured under one
policy, the maximum amount payable may not exceed the highest limit of
any one coverage under the policy. IT a person is entitled to unin-
sured or underinsured motorist coverage under more than one policy
providing motor vehicle liability coverage, payments will be made in
the fTollowing order of priority, subject to the limit of liability of
each applicable policy or coverage:

(1 a policy or coverage covering a motor vehicle occupied
by the injured person or a policy or coverage covering a pedestrian as

a named insured;

(2 a policy or coverage covering a motor vehicle occupied

a A29(Jud) ~A-



by the iInjured person as an iInsured other than as a named insured;

(€©)) a policy or coverage not covering a motor vehicle
occupied by the injured person but covering the iInjured person as a
named iInsured;

(C)) a policy or coverage not covering a motor vehicle
occupied by the injured person but covering the iInjured person as an
insured other than as a named 1nsured;

(5) a policy or coverage covering, as excess, umbrella, or
similar insurance, a motor vehicle occupied by the injured person or a
policy orcoverage covering, as excess, umbrella, orsimilar insur-
ance, a pedestrian as a named insured;

(6) a policy or coverage covering, as excess, umbrella, or
similar insurance, a motor vehicle occupied by the iInjured person or a
policy orcoverage covering, as excess, umbrella, orsimilar insur-
ance, a pedestrian as an insured other than as a named insured;

@ a policy or coverage not covering amotor vehicle
occupied by the injured person but covering, as excess, umbrella, or
similar iInsurance, the injured person as a named insured;

) a policy or coverage not covering amotor vehicle
occupied by theinjured person but covering, as excess, umbrella, or
similarinsurance, the injured person as an insured other than as a
named insured.

* Sec. 7. APPLICABILITY. This Act applies to contracts of insurance

entered into on or after the effective date of this Act.

—5- CSHB 429 (Jud)



Section 21.36. . SUBROGATION RECOVERIES. An insurer on a first
party claim and its insured shall share in any recovery from a third
party on a pro rata basis as follows:

(1) An insurer may make no deduction for subrogation
expenses unless an outside attorney or other outside expert
witnesses have been retained, and any deduction may be no more
than a pro rata share of the insurer's costs for subrogation less any
attorney fees and costs recovered. Any recovery of prejudgment
interest or postjudgment interest shall be shared pro rata.

(2) An insured may deduct a pro rata share of the insured's
expenses for an outside attorney or other expert witnesses, less any
attorney fees and costs recovered, from the insurer's share of any
recovery. Any recovery of prejudgment interest or postjudgment
interest shall be shared pro rata.

(3) If an insured seperately pursues only its own interest, the
insured shall bear its own expenses and the insurer may retain any
subrogation recovery the insurer secures.



BEST'S INSURANCE MANAGEMENT REPORTS

Properly. Casualty a Vi Besi Company
Release Mo. -l picroc* N J 08853

rsBruarv 5. 1990

Financial News

Washington Review

Perspectives

;0 -sjy 0200

On-Line Reports

Average Auto Premiums By State— 1988

e average annua! cost to insure
a private passenger automobile in

the United States increased 6.3%

S5|7.7] in 1988. according to this
report by A.M. Best Company. As
was the case in 1987. Massachusetts
leads the nation with the highasc
average premiums at 583-1.76. a
S179.04 increase from 1987'> average
premiums. New Jersey, once again,
had the second highest average pre-
miums at 5733.66, an increase of
15.6*7—9.3 points higher than the
average increase nationwide.

The state with the lowest average
annual premiums. Alabama, had aver-
age premiums of 5278.33. However,
this figure is grossly underreported
because one the state's leading writers.
Champion Insurance Co.. did not file
an annual statutory statement with the
A.M. Best Company for 1988 and was
later declared insolvent by .he Loui-
siana Department of Insurance. The
average premiums for Louisiana also
are underreported for the same reason.
In both states. Champion Insurance
wrote 5% of the total private passenger
auto premiums.

Setting Alabama and Louisiana
aside. lowa had the lowest average
premiums at S292.51. It is prooably
the only state in the Union where there
is -till at least a possibility of insuring
a car for under 5300 per year. How-
ever. another 14,4% increase like
1988's will certainly break new ground
for the Hawkeye state. The next four
states with the lowest average pre-
miums. South Dakota 1S324 90). Ten-
nevsee i5338.46i. North Dakota
i534385) and Idaho 1S356.95). con-

sistently have been ranked as the states
with the lowest average premiums.
Apart from Massachusetts and
New Jcsev. the five states with the
highest average auto premiums were
Nevada 15691.05!. California (S673.18).
Pennsylvania (S620.33). Arkansas
(5613.58) and Washington. DC. (S606.39).
Among these five states. Arkansas had
the highest annuai percentage increase
at 24 1% California drivers, who voted
in November 1988 to roll back rates by
20% with Proposition 103. experienc-

About This Information

The annual ,-LV/. Best Company
repun on average private passenger
auto premiums by state, which has
been published since 1982. has again
been expanded to provide more in-
formation. Thisyear s repon also in-
cludes afive year summary of the
number o f insurers writing auto in-
surance in each state.

To amve at the average auto
premiums by state, we divide pnvate
passenger auto direct premiums
written for each state by the number
ofeach state's registered vehicles,
as reponed by the Federal Highway
Administration. Premiums for 1988
hav been available since Mayfrom
Best s Data Base Service. Ex-
perience By State, By Line, how-
ever. auto registration figures are
not available until December

Results of this snuly can be dis-
torted by several factors. The
Federal Highway Administration s
figures include commercial pas-

ed an 8% increase from 1987 to 1988
In 198" tour states huw jvrrage
premiums above the 5600 level, dur-
ing 1988 there were eight in this range,
with Massachusetts and New Jersey in
the S800 and 5700 ranges, respective-
ly. The largest concentration of states
(21) grouped in the S400 range.
During 1988. there were 34 states
with average automobile premiums
below the national average (5517.71).
compared with 30 states below the na-
tional average in 1987 These results

senger vehicles itaxisi. but do not
report pickup trucks, a popular
form ofprnate passenger transpor-
tation in the uestem and southern
states.

Also skewing the averages is
the unknow n number of registered,
but not insured. \etudes. Several
states still do not inundate 1over-
age. and others have .drying
degrees <3} registered, nu illegally
operated uninsured cars. Also af-
fecting the averages are different
states' requirements for minimum
limits of cincage. Other factors
that arject rates include territory,
rype of vehicle, and the age of
driver

It should be noted that each
year the A.M. Best Compans and
the Federal Highway \Jministru-
tiun both adjustfigures published in
prior reports to ensure that the best
currently a\uilable information is
reported. These adjustments could
change rankings reported in prior
years' reports.
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demonstrate a growing trend that the
growth rates among the 10
with the highest average
oremiums are increasing at a rate faster

annual
states

than that of the rest of the nation. !n
fact, five of the top 10 states with the
highest premium averages also were
among the top 10 states with the

Growth of Average Auto Premiums
—Five Years, by State—

87/88 87/88 86/87 85/86 84/85 83/84 82/88
Growth Percent Percent Percent Percent Percent Percent
Rank State Growth Growth Growth Growth Growth Growth
® Massac- .sens 27 30 -3 03 5 55 5 55 *7*4 ‘e3 59
2 zr<ansas 2a -3 ;356 -0 53 "2 "5 '353 ‘2§1 93
3 Va.re 537 5 5a "2 9 a57 955 9 Q
“ New Jersey "2 55 520 O« 2 5a 355 50 93
5 Nevaca ‘5 2 20 2 m w9 Oa 3C "9 '5
6 owa -a Z3 a 73 <3 55 -6 55 347 9**Q
© Jerrrer: ted: i 37 - 5 7+ '2 4c *2 9a
5 Scutn Dakcia -c -5 37 06" 332 2 23 5' 53
9 Rroae siara 100" '5 '9 *T 4 -5 33 7*4 cc"6
-0 Ccicraco 9c3 -2 06 -7 -3 -a 93 9 a7 65 22
i * Sonnsylvania 502 - -l 10 "2 't 05 3 5¢ 73 29
Nortr Carolina 363 «3'0 *a ~Zz 279 lato ... 29
'3 Delaware 325 -a as " 93 "6 35 345 96 '6
I* canfor a 753 5 72 -2 32 -3 93 '3 23 37 93
'5 Connect cut 71 59 *239 <0 59 *4cc 33 22
s y5> ia 33 7~ '5 57 4 53 35 '3
7 735 * 3a " 05 i* 932 6653
*5 v ss.33 co. 35" -3 38 953 35 424 66 *5
=9 _bSfca 560 .- *4 -3 '9 32 4 4 "3 20
NAT'L. AVERAGE 6.30 10.28 13.38 10.97 8.96 73.52
'2  .Vasr — -a- 532 523 '2 oz wx ) ' 55 6' c3
2* a-0-a 53" 5 35 -7 52 'C 5- 339 925"
22 ‘e.v Mecco 5 "5 5 39 2 6a 3 :3 1139 9' '9
22 3eorg-a 5a; 53 2i 0 2* 50 53" =06 59
2A mSe-1.Cky 5 a3 037 14 77 ‘997 M *e 90 33
25 ‘'lecrasxa 533 7 50 ' as 537 42 z3a2
25 Nor." Dakota al6 6 37 <0 as 1443 - 5 a2 35
27 .Vasn 2 C a 28 25 20 20 2° '3 5* 0220 -2969
23 "e<as a 36 1l 24 11 03 303 349 59 al
79 ivyc-r-g alt -0 33 '3z 9 42 *A3  36CZ
-awa. a 05 '6 37 362 *9 46 -3 *4 5' '6
Lo 327 0 39 -a 60 25 3a 53
32 New vc/k 31 11 30 762 722 744 36 zrj
33 "e-"essee 307 2 27 "2 .00 iQ 74 9 55 - 12
j4 <arsas 23 6 94 -czb 22 t 47 33
25 «/SOC.'Sh 2 50 5 30 20 69 <t 22 *3 54 33zC
55 V -rescta 2 37 9 47 3' 31 257 64 44
3* v s3Cuh 273 "4 22 '3 56 *4 23 5 42 "9 *5
23 C« a-c.~a 2 s5¢ " 55 " 23 *4 22 *6 s
29 30-r Cam -a 50 ¥2. "0 5 *6 929 -5 33
*ra.-- 26 9 77 -3 25 -4 33 ' 40 32 63
< Ims 2 02 4 53 " 55 "3 35 *5" 52 63
as New -armsr re * 44 "2 31 Z5 0" 2 35 4 55 96 93
zl Varyiarc .23 " 52 -9 55 '3 3 - 33 53 79
aa .can 12 359 20 25 ‘5 09 22 "3 "3
Z5 Montana 05 355 350 *4 39 25 59 50 55
ab Mzr gan ‘jox 5 56 -3 59 *2 m2 325 55 30
"® wcan3 ST*7 ' 25 2+ 0" *2 99 352 52 25
-S a.aska -2 "2 -2 25 13 33 * "2 52 52 *4
1Z  vest - a -2 65 62 5 59 “l 43 24
sana -7 22 2 30 -529 Ic =c 42 33 39
a aca-a -3 0" 06 65z '5 22 *' 32 45 12
BL1* ri iU DM IV A e e tidFens o] mt-ixiir xi I:
Yot J"ion — LLddiirr 1 ti

n:-*>,t--»...

highest growtn rates as weil

From 1987 :0 1988. average auto
premiums increased by more than the
national average '6.3~ i in 19 states—
seven fewer states than during 198’
However, the national average growth
rate for 1988 was 3.a points lower than
the 10.3T in 198"
states reported average growth rates or
I0'c or more during 1988 Massa-
chusetts r27.3'ci. Arkansas i2z 1 i.
Maine 119 d " i, New Jersey 115 bTi.
Nevada (15.2” i. lowa l1a i Ver-
mont 111,5?¢). South Dakota 110 1rei
and Rhode Island 110 171 Montana
and Michigan reported mcreases or
less than 1. while three states re-
ported small declines—Indiana (2.1 ).
Alaska (2.2Fe) and West Virginia (2.7*7).

During 1988. net premiums writ-
ten by U.S. property casualty insurers

reported Nine

for private passenger automobile in-
surance reached 569.6 billion, an in-
crease of 8.27% over 1987. The insur-
ance industry experienced a SA.2 bil-
lion underwriting loss ibefore divi-
dends)—which was not enttHy offset
by slightly more than 54 billion of in-
vestment income earned on private
passenger auto premiums.

Recently released i BIMR Review
and Preview. Jan. 2. 1990) estimates
for 1989's private passenger results
portend even darker shadows for m-
surers and consumers alike Net pre-
miums written for the private pas-
senger auto lines grew by 6.6"7 in
1989. Unfortunately, the combined
ratio rose 1.6 points to 108.2 and
underwriting losses were up to 56.2
billion, a 51.d biilion (29T i increase
frcm 1988.

With premium growth declining
for the past two years and underwriting
losses increasing substantially during
the same period, it is easy to under-
stand how many insurers are attempt-
ing to abandon the line. However, the
A.M. Best Company study indicates
otherwise. Additionally, with
mounting it aiso is easy to recognize

losses

why there has been a growing numoer
of insolvent msurersdunng tne past two
vears which primarily wrote auto lines
From 198" to 1983. the number of
insurers writing private passenger auto
from 1.121 to

actually increased



BF.3T3 INSURANCE MANAGEMENT REPORTS

1.142. r'or a net growth of 21—al-
though a number of these were sub-
sidiaries of groups. During the six-year
period from 1982-1988. the number of
insurers writing private passenger auto
increased by 104 companies.

Texas once again may be the land
of opportunity, at least for auto in-
surers. as 19 additional insurers began
offering policies to residents of the
Lone Star state last year. Texas now
has 422 insurers offering auto policies,
the most of any state in the nation.
There are only 98 insurers—the fewest
of any state—offering auto policies in
Hawaii.

In 1988. Mississippi experienced
the highest number (16) of insurers
that stopped offering private passenger
auto policies, followed closely by
Louisiana (15). Massachusetts lost 12
insurers in 1988 and New Jersey lost
just three.

The public's ar ter and frustration
over increasing idtes has lead to
legislative battles, initiatives and the
appointment of consumer watchdogs in
many states. In New Jersey, the newly-
elected governor was swept into office
on the strength of his promise ofa 20 ,c
rate rollback and further insurance
reforms. Insurance rates are so high in
New Jersey that the governor recent-
ly said there are between 300.000 and
400.000 uninsured vehicles on the
state's highways.

Certainly, insurers are faced with
a dilemma that holds little prospect tot
a pragmatic solution. Consumers are
holding the industry restxmsible for the
escalating repair, medical and litiga-
tion costs and no longer accepting the
practice of passing along these price
hikes. Fortunately, there are some in-
surers that have taken a leadership role
and accepted the industry's charge to
implement more effective cost contain-
ment measures and communicate the
progress of these efforts to their
policyholders. But not until the entire
industry gets behind an effort to
educate consumers will insurers have
a chance to turn the cjrncr toward a
reasonable return on their investment

Copyright 5 1990 by A.M. Best Company. Inc.. All rights reserved
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January 30, 1990

VIA FAX AND KAIL

Representative lave Donley
Alaska State Legislature
P.0. Box V (MS 3100)
Juneau, Alaska 99811

Re: House Bill #429: “"An Act Relating to Subrogation Provisions

and Insurance Policies and To Uninsured and Underinsured
Motor Vehicle Insurance"

Dear Representative Donley:

While 1n Juneau on the 29th of January, 1990, 1 received a copy of
HB #429 in what I am lead to believe is its most recent form. T
would recommend the following changes iIn this bill:

Section 3 [An Amendment of A.S. 28.20.445(c)): The word
“liability"” should be stricken (after the word "vehicle”™ and before
the word ™"insurance” in the Tfirst full sentence. The TFfirst Tull

sentence should be followed by a sentence that says, 1In substance:

"Underinsured motorist coverage shall be triggered

by an
allegation of damages 1iIn excess of available motor
vehicle liability insurance coverage."
Identical changes should be made to Section 4 (Amending
A.S. 28.22.221) ,

Getting rid of the word "liability” may not bo terribly important.
I"m concerned about an ambiguity that may be created by differences
between "motor vehicle liability insurance'™ versus "uninsured"™ or
"undcrinsured”™ motorist coverage provided on these policies. In
other words, 1 don®"t want someone to argue that, because an insured
is not entitled to UM or UIM coverage under their "motor \ehivle
liability insurance,'” these provisions do not apply. IT "meter
vehicle liability insurance” is so broadly defined in Titles 21 and
28 as to make this a non-problem, please disregard.
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Representative Dave Donley
Page Two
January 30, 1990

A problem of a more substantive nature is raised by the additional
language that 1 propose. The bill 13 intended to address the
problem that exists where someone with a million dollars iIn damages
is hit by a person who has $50,000 in liability coverage and where
the iInjured person only has $130,000 in UIM coverage. Under most
current policies, coverage 1IB not triggered because the 1injured

person®"s UIM Tlimits do not exceed the liability limits of the
opposing party.

I"m simply afraid that this bill is not worded clearly enough to
address that problem. The wording that 1 suggest triggers coverage
upon the allegation of damages in excess of available liability
insurance. It is important to note that the additional Ilanguage
that | propose does not impose liability on the carrier. It simply
triggers coverage. |If the insured and the insurance company cannot
agree, then an arbitration can be set. It is very important, 1in
my opinion, that t\ iIs trigger of coverage be made by a mere
allegation of excess damages. Otherwise, people would have to wait
until the resolution of underlying liability disputes before the
carrier would be given Tair notice that a possible claim is out
there. This would make resolution of these claims more expensive,
more drawn out, and less certain. IT the Insurance company has a
problem (a potential UIM claim), it should be given early and
reasonable opportunity to evaluate that claim iIn the face of all
available information. Thus, an allegation of damages in excess

of available liability [limits should be the trigger of UIM
coverage.

Thanks for your consideration.

Sincerely yours,



MEMORANDUM State of Alaska

TO: Don Koch date: February 3, 1990
Acting Deputy Director
FILE NO.:

TELEPHONE NO;:

SUBJECT: S for House Oil!

do. 429 (LC)
from: stan uarlington I'l limitation on
insurance rlarket Analyst ' Subrogation Rignts

The ourpose of this memorandum is to provide an analytical framework
of the respective interests of insureds, insurers, and attorneys-in
the suorogation process, and to propose a course of action to
clarify t'ne law in Alaska on this subject.

Dlack's Law Dictionary defines suorogation os "the substitution of
one oerson in the olace of another with reference to a lawful claim,
demand or right, so that he who is substituted succeeds to tne
rights of the other in relation to the debt or claim, and its
rights, remedies or securities

Although insurance companies generally have the right to steo into
the shoes of the party whom they compensate and sue any partv vhom
the comoensated party could have sued, the concept of subrogation
rights is generic and applies far more broadly.

Subrogation is availaole in first party claims in which an insurer
pays a person asserting the right to payment under his or her own
coverage. It may also apply to a third oarty claim in which any
oerson has asserted a claim against another person. Sucn suDroga-
tion claims often fall into the category of contractual liability or
contribution actions. It is possible that botn the insured and
insurer will nave an interest in the suorogation recovery in ooth
cases. Although most of us are familiar with the first party
deductibles for physical damage coverage on our motor vehicle policy
or prooerty damage to the dwelling or contents on our homeowner
policy, liability deductibles are qgjite common, as our self-insured
retentions or co-insuring arrangements in which an insurer pays only
a portion of the insured’s liabilities to a third party.

Suorogation efforts may stand alone or be combined with other
claims. An insurer may pursue a claim for monies it has paid (that
is the extent of his legal right), but include in its subrogation
demand the policynolder's deductible. The insured, with or without
an attorney, may demand payment for the physical damage paid by its
insurer along witn its claim for the deductible, loss of use of the
venicle such as a car rental bill, and a bodily injury claim.
Thirdly, each may pursue its own claims individually.
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The Division of Insurance addressed the handling of deductibles for
first party motor vehicle claims and first party property claims in
the Unfair Claims Settlement Acts or .-ractices Regulation (3 AAC
26.010-.300. The division set as a minimum standard that the
insurer include the first party's deductible, if any, i a subroga-
tion demand unless the first party requests that it not be included
or unless the deductible had been otherwise recovered by the first
party claimant. The division allowed that no deduction for exoense
may be made from any deductible recovered unless an outside attorney
or other outside expert witnesses were retained, and any reduction
for them could be no more than a pro rata share of their costs, less
any attorney fees and costs recovered (such as Rule 82). The divi-
sion also sought to resolve the issue of both pre-judgement and

post-judgement interest by advising that the interest would be
shared pro rata.

In regulating the actions of insurance comoanies, the division did
iot reach the issue of orooortioning a recovery made by an insured
with or without an attorney. That issue nas been raised by the
prooosed Section 21.42.235 - Limitation on Subrogation Rights.

Subrogation, as Michael J. Schneider points out in the Alaska 3ar
Rag, has always been viewed as an equitaole concept. 3efore addres-
sing the automobile medical payments coverage which troubled

Mr. Schneider, | would like to consider the more straight forward
situation dealing with motor vehicle physical damage first party
claims. Although most of us carry policies which provide both
liability coverage and physical damage coverage, many physical
damage only policies are issued. Vehicle coverage may be purchased
at the time a vehicle is purchased. The coverage only relates to
coverage to the automobile. To put such an insurer in the position
of receiving no suDrogation benefits until its policyholder had been
fully compensated for all losses (including, for examole, extensive
bodily injury claims) and all attorney fees and costs in securing
the physical damage and the oodily injury settlement had been paid

would be tantamount to denying subrogation as a right to such an
insurer.

As long as the responsible third party nas sufficient insurance
coverage to pay the insured, the insurer, and the attorney, no
problems arise. When the third party's ability to pay is limited,
equity becomes a much more vexing issue.

The simplest aoproach is to continue the concept or pro rata net
recovery. Disputes are unavoidable, especially in the bodily injury
situation, over what the respective interests are. Most accidents
do not involve clear liability, nor is the concept of general
damages (such as pain and suffering) measurable. Honest minds can
and do differ on both issues. However, resolving such a dispute is
no different than trying to determine wnen an insured has been fully
compensated for the loss, including costs and attorney fees incurred
by the insured and relating to the loss.
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Sonetimes the issue may be resolved by the underlying litigation
itself. Unless the third party's liability policy has limited Civil
Rule 32 coverage, the parties or a court will determine what the
value of the case was in order to arrive at a proper computation of
Civil Rule 82. Were such a”“*not the case, it would appear to me
that, should the parties disagree, that the matter would be appro-
priate for arbitration.

The issue of subrogation and medical payments coverage can create a
worst case scenario. The potential exists for an insured who is
paid the necessary premium for first party medical payments coverage
under an automobile policy to be severely injured. A $100,000
medical payment limit in a severe accident may soon be exhausted.

If the other party has low limits and a policyholder must reimburse
on a dollar for dollar basis, the injured will clearly not be fully
compensated. A partial solution would make underinsured motorists/
uninsured coverage reduced only oy amounts paid by a valid and col-
lectible autcmoDile medical payments insurance only to the extent
that such payments would be duplicative. The medical bills would be
paid only once, but the full underinsured/uninsured motorists

coverage would be available above the medical payments coverage if
needed.

| do not believe it appropriate for a medical payments insurer to
recover monies that are not related to medical bills. They should
also share on a pro rata basis the costs of recovery.

| have reviewed the January 2, 1990 memorandum from Ted Lehrbach and
3ob Sims regarding the legislative inquiry about State Farms' medi-
cal endorsement 6025BB. Although the filing letter suggests State
Farms' intent was to "allow" the insured to be paid under both the
medical payment's coverage and other sources when payment under both
ts required to provide the insured enougn funds to pay all
reasonable and necessary medical expenses, the language of the
endorsement is, at best, inarticulate. It refers to "paid damages

for oodily injury,” not paid damages for medical expenses for bodily
injury.

In order to avoid any confusion, | would recommend that language be
added to the bill which makes clear that medical payments coverage
is not to be duplicative of uninsured motorists coverage. That will
avoid fights that the medical expenses were paid under the uninsured
or underinsured motorists coverage and, tnerefore, are not owed
under medical payments coverage, and also allow that if the medical
expenses are paid under medical payments coverage, the uninsured

motorists coverage would be available to its full extent for other
damages.

The result would be that an insured would receive the maximum
coverage.
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RECOMMENDATIONS

| recommend that a new section (c) be added to AS 28.20.445 reading
as follows:

Amounts payable under the uninsured motorists and
underinsured motorists coverage shall not pay again amounts
paid or payable under valid and collectible automobile
payments insurance.

| recommend that the expense issues of subrogated claims be hanuled
on a pro rata basis. Including such a provision in AS 21.42 would
arguably have it apply only to admitted insurers. Including it
within AS 21.36, Trade Practices and Frauds, seems more

appropriate. Although it may fall within AS 21.36.125, Unfair
Claims Settlement Practices, it may be more appropriate to be
included as a separate section because it addresses issues not
included in any 'lAIC model with which | am familiar. At any rate, |
would propose the following language:

SG/sh807SM
020890a



Section 21.36. . SUBROGATION RECOVERIES. An insurer on a first
party claim and its insured shall sha.e in any recovery from a third
party on a pro rata basis as follows:

(1) An insurer may make no deduction for subrogation
expenses unless an outside attorney or other outside expert
witnesses have been retained, and any deduction may be no more
than a pro rata share of the insurer's costs for subrogation less any
attorney fees and costs recovered. Any recovery of prejudgment
interest or postjudgment interest shall be shared pro rata.

(2) An insured may deduct a pro rata share of the insured’s
expenses for an outside attorney or other expert withesses, less any
attorney fees and costs recovered, from the insurer's share of any

recovery. Any recovery of prejudgment interest or postjudgment
interest shall be shared pro rata.

(3) If an insured seperately pursues only its own interest, the
insured shall bear its own expenses and the insurer may retain any
subrogation recovery the insurer secures.
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of a properly executed statement of claim, proof of loss, or other

acceptable evidence of loss, the first-party claimant shall be advised

in writing of the acceptance or denial of the claim:

(2) shall, within 30 working days after receipt i f a properly exe-
cuted statement of claim, proof of loss, or other acceptable evidence
of loss, pay those portions of the claim not in dispute;

(3) may not fail to settle first-party claims on the basis that re-
sponsibility for payment must be assumed by others, except as may
be expressly provided by provisions of the insurance policy, insur-
ance contract, or other coverage document.

(b) A person transacting a business of insurance who participates in
the investigation, adjustment, negotiation, or settlement of a third-
party claim may not make any statement that indicates that the
rights of a third-party claimant may be impaired if a form, compro-
mise, release, or similar document is not completed within a given
period of time, unless the statement is given for the purpose of notify-
ing the third-party claimant of an applicable statute of limitation.

ic) Any person transacting a business of insurance who participates
in the investigation, adjustment, negotiation, or settlement of a claim
may not continue negotiations for settlement of the claim directly
with any c’aimant who is neither an attorney nor represented by an
attorney to a time when the claimant's rights might be affected by a
statute of limitation, coverage provision, or other time limit, unless
written notice is given to the claimant clearly stating the time limit
that might be expiring and its effect upon the daim; such a written
notice shall be given at least 60 calendar days before the date on
which the time limit might expire.

«d> Any person transacting a business of insurance who participates
in the investigation, adjustment, negotiation, or settlement of a claim
shall pay a judgment or settlement of the claim (including advances,
partial settlements, or similar payments) with a negotiable check pay-
able in cash to the payee upon presentation to a bank located in
Alaska. If the check is not drawn upon a bank having a physical
location in Alaska, it must be payable in cash upon presentation to at

least one bank having a physical location in Alaska. (Eff. 05/06/89.
Register 110)

Authority: AS 21.06.090
AS 21.36 125
AS 21.36 350
AS 21.89.030

3 AAC 26.080. ADDITIONAL STANDARDS FOR PROMPT.
FAIR. AND EQUITABLE SETTLEMENTS OF MOTOR VEHI-
CLE CLAIMS, (a) Any person transacting a business of insurance
who participates in the investigation, adjustment, negotiation, or set-
tlement of a first-party motor vehicle claim must:
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(1) apply one of the following settlement methods if coverage pro-

vides for the adjustment of a motor vehicle total loss on the basis of
actual cash value or replacement with a vehicle of like kind and
quality:

(A) offer a comparable and available replacement motor vehi-
cle, with all applicable taxes, license fees, destination or delivery
charges, and other fees incident to transfer of ownership of the
motor vehicle paid, at no cost to the first-party claimant other
than the deductible amount, if any, as stated in the coverage; the
offer of a replacement motor vehicle shall be made in writing if
rejected by the first-party claimant; or

(B) make a cash settlement based upon the actual cost to pur-
chase a comparable motor vehicle, including ail applicable taxes,
license fees, destination or delivery charges, and other fees inci-
dent to transfer of ownership, less the deductible amount, if any,
as stated in the coverage; the cost shall be determined by:

(i) the cost o f- comparable motor vehicle in the local market
area to the claimant, if that motor vehicle is available in that
area; or

(ii) the average of two or more cost quotations obtained for a
comparable motor vehicle from two or more qualified dealers
located within the local market area, if a comparable motor
vehicle is not available in that area; or

(iii) a basis that is allowable under the coverage but deviates
from the rules set out in (i) and (ii) of this subparagTaph. if the
deviation is supported by documentation in the claim file which
gives the particulars of the condition of the motor vehicles in-
volved; any deduction from the costof a comparable motor vehi-
cle. including deduction for salvage value, must be a fair and
appropriate amount; the basis for the deduction shall be fully
explained to the claimant;

(2) provide to a first-party claimant a reasonable written expla-
nation of the valuation of damages to the motor vehicle;

(3) include the first-party claimant’s deductible, if any, in a sub-
rogation demand unless the first-party claimant requests that it not
be included or unless the deductible has been otherwise recovered
by the first-party claimant; no deduction for expense may be made
from 3ny deductible recovered unless an outside attorney or other
outside expert witnesses have been retained and any deduction is no
more than a pro rata share of their cost less any a.tomev fees and
costs recovered: any recover,' of prejudgement or postiudgement in-
terest shall be shared pro rata.
ib» Any person transacting a business of insurance who participates

in the investigation, adjustment, negotiation, or settlement of a third-
party motor vehicle claim:
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(1) shall provide a third-party claimant a reasonable written ex-
planation of the valuation of damages to a motor vehicle which is
the basis of any settlement offer;

(2) may not recommend that a third-party claimant make a claim
under the claimant’s own coverage in order to delay or avoid paying
a claim where liability and damages are reasonably clear.

(c) A claimant may not be required to travel unreasonably either to
inspect a replacement motor vehicle, obtain a repair estimate, or have
the motor vehicle repaired at a specific facility.

Id) Any estimate or appraisal of the cost of repair of a motor vehicle
must be in a fair and appropriate amount that the claimant may
reasonably be expected to be charged for repairs at one or more conve-
niently located repair facilities.

(e) If the amount claimed as damage to the motor vehicle is reduced
on the basis of betterment or depreciation, the person adjusting or
settling the claim shall itemize each deduction and explain the basis
for each reduction in writing to the claimant.

<f) If a person adjusting or settling a claim elects to have repaired a
claimant’s motor vehicle and chooses a specific facility for the repairs,
that person shall guarantee the repairs and cause the damaged motor
vehicle to be restored to its condition before the loss, at no additional
cost to the claimant, and cause the repairs to be completed within a
reasonable time.

(gj If the claimant’'s motor vehicle is determined to be economically
unrepairable and. therefore, a total loss, the person adjusting or set-
tling the claim may not reduce the salvage value of the vehicle by
charges for cleaning. <Eff. 05/06/89. Register 110).

Authority: AS 21.06 090
AS 21.36.125
AS 21.26.350

3 AAC 26.00. ADDITIONAL STANDARDS FOR PROMPT,
FAIR, AND EQUITABLE SETTLEMENTS OF PROPERTY
CLAIMS, (a) Any person transacting a business of insurance who
participates in the investigation, adjustment, negotiation, or settle-
ment of a first-party property claim shall:

11) apply one of the following settlement methods if coverage pro-
vides for the adjustment of a claimant's property loss on the basis of
actual cash value or replacement with other property of like kind
and quality;

IA) olTer specific comparable and available replacement prop-
erty, with all applicable taxes, charges, and other fees incident to
the transfer of ownership of the property at no cost to the claim-
ant other than the deductible amount, if any, as stated in the
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coverage; the offer of replacement property shall be in writing if

rejected by the first-party claimant; or

iB) make a cash settlement based upon the actual cost of com-
parable property, including all applicable taxes, charges and
other fees incident to transfer of ownership, less the deductible
amount, if any, as stated in the coverage; the cost shall be deter-
mined by:

(i) the cost of comparable property in the local market area to
the claimant, if such property is available in that area; or

(ii) the average of two or more cost quotations obtained for
comparable property from two or more qualified dealers, sup-
pliers or contractors located within the local market area, if
comparable property is not available in that area; or

dii) settle a loss on a basis that deviates from the rules set
out in ti) 3nd iii) of this subparagraph, if the deviation is sup-
ported by documentation in the claim file which gives the par-
ticulars of the condition of the property involved; the valuation,
including salvage value of the property lost, if any, must be in
an adequate and appropriate amount; the basis for settlement
shall be fully explained to the claimant;

12) provide to a first-party claimant a reasonable written expla-
nation of the valuation of the damages to the property;

13) include the first'party claimant’s deductible, if any. in a sub-
rogation demand unless the first-party claimant requests that it not
be included or unless the deductible has been otherwise recovered
by the first-party claimant: no deduction for expense may be made
from any deductible recovered unless an outside attorney or other
outside expert witnesses have been retained and deduction may be
for no more than a pro rata share of their cost less attorney fees and
costs recovered; any recovery of prejudgement or postjudgement in-
terest shall be shared pro rata.

(b) Any person transacting the business of insurance who partici-
pates in the investigation, adjustment, negotiation, or settlement of a
third-party property claim:

11) shall provide to a third-party claimant a reasonable written
explanation of the valuation of damages to property which is the
basis of any settlement offer:

(2) may not recommend that a third-party claimant make a claim
under the claimant's own coverage in order to delay or avoid paying
a claim where liability and damages are reasonably clear.
ic) Any person settling or adjusting a property claim may not re-

quire a claimant to travel unreasonably either to inspect replacement
property, obtain a repair estimate, or have the property repaired at a
specific facility.

id) Any estimate of the costs of the repair of the property must be a
fair and appropriate amount for which the damage can be reasonably

23
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expected to be repaired at one or more conveniently located repair
facilities, dealers, or contractors.

(e) Any person who reduces the amount claimed as damage to prop-
erty on the basis of betterment or depreciation shall itemize each
deduction. The basis for the reduction shall be documented in the
claim file.

(f) Ifa person adjusting or settling a claim elects to have repaired a
claimant’'s property and chooses a specific repair facility, dealer, or
contractor, that pernon shall guarantee the repairs and cause the dam-
aged property to be restored to its condition before the loss, at no
additional cost to the claimant, and cause the repairs to be completed
within a reasonable period of time. (EfF. 05/06/89, Register 110).

Authority: AS 21.06.090
AS -21.36.125
AS 21.36.350

3 AAC 26.100. ADDITIONAL STANDARDS FOR PROMPT.
FAIR. AND EQUITABLE SETTLEMENTS OF WORKERS
COMPENSATION CLAIMS. Any person transacting a business of
insurance who participates in the investigation, adjustment, negotia-
tion, or settlement of a workers’ compensation claim:

il) may not require a claimant to travel unreasonably for medical
care, rehabilitation services, or any other purpose;

(2) shall provide necessary claim form3, written instructions, and
assistance that is reasonable so that any claimant not represented
by an attorney is able to comply with the law and reasonable claims
handling requirements;

13) shall promptly make all payments or denials of payments as
required by statute or regulation, iEfF. 05/06/89. Register 110)

Authority: AS 21.06.090
AS 21.36.125
AS 21.36.350

3 AAC 26.110. STANDARDS FOR PROMPT, FAIR. AND EQ-
UITABLE SETTLEMENTS OF DISABILITY CLAIMS, (a) If a
disability insurance policy or a subscriber contract provides for pay-
ment of a claim on the basis of services provided by a medical care
provider using a usual, customary and reasonable, or prevailing
charge basis, a person transacting a business of insurance who partici-
pates in the investigation, adjustment, negotiation, or settlement of a
claim must:

11) maintain or use a statistically credible profile of medical carc
providers’ charges on which to base payment of claims, which is
updated at least every six months and contains charges for services
performed not more than one year before the date of the most recent
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profile; the profile must contain charges for each geographical area
in which a claimant might receive treatment; if the profile does not

to prop- contain a statistically credible data base for a particular medical
ze each care service in a certain geographical area, the insurer may include
1in the in the profile a sufficient number of charges for that service from

another geographical area so that a reliable basis is established;
Jaired a however, the final basis for payment shall be adjusted to reflect the
aier, or general cost differences between the geographical area where the
ae dam- service was performed and the other geographical areas used in
=at no establishing the statistically credible profile; the adjustment may be
nlDllgtEd based on the Consumer Price Index, the medical care component of

).

the Consumer Price Index, or another reasonable basis stated in
writing; the written explanation provided to a claimant must in-
clude a complete explanation of these adjustments;

12) provide tc the claimant, in writing, a complete explanation of
the basis of payments and document the explanation in the claim

OMPT. file; if the basis for payment is lass than the actual charge made by
tKERS the medical ctre provider, the explanation to the claimant must
mess of state with specificity the reason for the amount not paid.
‘egotia- (b) This section does not apply to workers’ compensation claims.
tEIT. 05/06/89, Register 110)
nedical
Authority: AS 21.06.090
AS 21.36.125
ns. and ® AS 21 36.350
esented
claims 3 AAC 26.300. DEFINITIONS. In this chapter.
omts as 1) "claim" means notice that an event, act or omission has oc-
110) curred which may result in injury or damage for which an insured
may be legally obligated to pay;

(2) "claimant" means a first-party claimant, a third-party claim-
ant. or both, and includes the claimant's legal representative and
includes a member of the claimant's immediate family if authorized
by the claimant;

>D EQ- '3) "Consumer Price Index” means the data published annually

ai If a in the Detailed Report by the United States Department of Labor,

or pav- Bureau of Labor Statistics;

al care (4) "destination or delivery charges” means the charges for ship-

vailing ping a motor vehicle to a primary residence of the claimant or to

oartici- where tl e motor vehicle is primarily operated;

wnt of a «%5) Turt-party claimant" means a person asserting a right to
payment under his or her own coverage;

al care (.6) "Frequency as to indicate a general business practice” means

hich is violation of any one standard committed on one or more percent of

eervices claims handled within a 12-month period, or the repeated violation

t recent of a single standurd without reasonable explanation;

N 25
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(7) "local market area" means the geographical area, in the clos-
est proximity to the claimant’s residence, in which two or more
qualified dealers are located;

(8) "outside attorney” means an attorney who is in private prac-
tice and not an employee of a person transacting a business of insur-
ance under AS 21;

(9) "person” means an individual, corporation, association, part-
nership, or other legal entity;

(10) "third-party claimant” means any person asserting a claim
against any other person;

(11) "usual, customary, and reasonable, or prevailing charge ba-
sis" means that payment basis for a disability insurance claim
where the reasonable and prevailing charge for a medical care pro-
cedure, service, or supply item is determined by the lowest of the
following amounts'.

iA) the billed amount of the medical care provider’s actual
charges;

(B) the charge usually made by that provider for performing
that procedure; or

(C) the customary charge based on a profile of charges made for
the same medical procedure, service, or supply item in the same
geographical area by other providers that have performed the
same procedure or service or have provided the same supply item;

(12) "working days" means all calendar days except Saturdays,
Sundays, all official federal holidays, and all official Alaska holi-
days. (Eff. 05/06/89 Register 110)

Authority: AS 21.06.090
AS 21.36.125
AS 21,36.350

CHAPTER 31. MISCELLANEOUS

Section
50 Insurer fees
60. Miscellaneous fees

3 AAC 31.05U. INSURER FEES. The following fees are estab-
lishr ' lor insurers:

1) application for a certificate of authority, including a solicita-
tion permit and issuance of the certificate, if issued, a one-time fee
of S1.000;

12) annual continuation of a certificate of authority, S500:

<3) amendment to a certificate of authority, 5100:

(4) amendment to the articles of incorporation. $100:

(5) revised bylaws or amendments to bylaws. $100;

(6) filing an annual statement, $100;
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HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811
(907) 463-3592

September 28, 1989

Jim Jordan, Acting Director
Division of Insurance - DCED
3601 C Street, Suite 722
Anchorage, Alaska 99503

Dear Mr. Jordan:

I'm writing to request that the Division of Insurance implement regulations
mandating that insurers offer under and uninsured motorist coverage in at

least the same amounts as their insureds' highest policy limits, including

umbrella policies.

As you know from speaking with Ginger Bairn from my office last week,
currently there are no insurers selling automobile insurance in Alaska that
offer such coverage. While the law requires that they offer under and
uninsured motorist coverage, the statute is silent on the question of
policy limits.

Many Alaskans share my concern that they are able to provide maximum
coverage to an injured party when they are at fault in an accident but are
unable to procure such coverage for themselves if they are involvea in an
accident where an under or uninsured driver is at fault.

Please contact my office at 561-7629 upon receipt of this letter and
confirm whether you will pursue this request in regulations.

House Labor and Commerce Committee

PS: ~he House Labor and Commerce Committee will be considering legislation
dealing with other automobile insurance issues and may include this
request in statute if the Division chooses notto pursue it by
regulation. My first choice however, is to implement the mandate by
regulations so that Alaskans can immediately benefit from this policy.

dd/gb



STEVE CO'MPER, GOVERNOR

DEPARTMENT OF COMMERCE & 7th FLOOR FRONTIER 8LDG.
ECONOMIC DEVELOPMENT 3601 C STREET, SUITE 740

ANCHORAGE, ALASKA 99503-5934
PHONE: (907) 562-3626

DIVISION OF INSURANCE

October 17, 1989

Honorable Dave Donley, Chair
House Labor and Commerce Committee
Alaska State Legislature

House of Representatives

P. 0. Box V

Juneau, AK 99811

Dear Representative Donley:
RE: Under and Uninsured Motorist Coverage

This letter is to memorialize the telephone conversation | had with your staff
person, Ginger Bains.

The Division of Insurance will not pursue the proposal outlined in your letter
to me dated September 28, 1989. The reason for not pursuing your proposal is
due to lack of statutory authority. | have conferred with Assistant Attorney
General, Linda O'Bannon, to confirm the lack of direct jurisdiction in
extending AS 21.89.020(c) to umbrella or excess policies.

The problem with authority rests with being able to classify an umbrella or
excess policy as being an "automobile insurance policy". No definition of an
automobile insurance policy exists other than in AS 21.36.310(3). (AS 21.12
does not include a specific definition and the various definitions contained
are not mutually exclusive.) Umbrella or excess policies most often contain
coverage for a wvariety of risks not associated with the operation of an

automobile (eg. risks associatedwith a home, personal libel and slander
risks). If an umbrella or excess policy only provided coverage for risks
associated with automobileusage, an argument could be made that such a

contract could be defined as being an automobile policy and therefore AS
21.89.020(c) would apply and the corresponding limits would have to be offered
for under and uninsured motorist coverage.

| had staff do some checking as to availability of the coverage in question.
State Farm offers such coverage to policyholders meeting certain underwriting
criteria (see attached memorandum). Other carriers also offer coverage on a
basis similar to State Farm and staff is doing further research in that
respect.



One possible downside risk to legislatively mandating that under and uninsured
be offered to the policy limits provided by an umbrella policyis that
admitted insurers may stop offering umbrella or excess contracts. Insuch an

event, this coverage would possibly still be offered but only by
non-regulated,surplus lines, non-admitted insurers. Such insurers are not
subject to AS 21.89.020.

Some other states do have programs defined by law which may meet with your
concerns. Oregon has a "PIP" (personal insurance program), which may be a

viable option. | invited Ginger to contact my staff directly toget the
details of such plans.

Let me know if | can be of any further assistance.

Sincerely,

J . Jordan
iting Director

JJ/ sh
2364
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MEMORANDUM State of Alaska

TGO Jim Jordan date: October 2, 1989
Director
Division of Insurance FILB NO.:
thru: Don Koch TELEPHONBNO.: (907) 465-2577

Chief of Market. Surveillance
subject: Personal Liability

Umbrella Policy

FROM: Bob Sims
Insurance Market Analyst n
Division of Insurance
Department of Commerce
and Economic Development

Underwriting guidelines for the State Farm Policy include:

1. All auto mu9t bo Insured in the voluntary market and have underlying
UM/UIM coverage.

2. All ulliei Liwbiilly pulicieo Stale Fiurn will cover must be insured with State
Farm. (@Fyou have a rental wnit. State Farm declines to cover you must show
proof of underlying insurance up lu a certain leel)

3. You must be a preferred risk.

Just because you hove o teenager in the household does not precluded you from
being eligible for this coverage. You will just have to pay more to cover the
additional risk Involved.

If you want rnp to send ynn a ropy of the. State Farm policy and pertinent
endorsements Just let me know.



Representative Dave Donley

ALASKA STATE LEGISLATURE 3111 -C" STREET. SUITE 450
DISTRICT ELEVEN « SPENARD ANCHORAGE. ALASKA 99503
SEAT A i90/i 561-7629
-‘EAT'HER MEAUOV.s. \()RTK\VO(P «'TEN "R!>- FKOMPSON* TL'RN K,AIN-l1 ITER MIDTOWN<-WINOKMERE
CHAIRMAN
LUOA AM) COMMUCE COWITTEE
May 24, 1399 MEMBER
Jtati, mescommm u
HEALTH. ERICATON
) OOUL FASICTSCO . WNn
Steven D' Devrles HOL'SINC AM) >AMONG JUCO.MMrTTU
3504 Ilowa FINANCE JLDGET SL"SOOMWFTTU
Anchorage, Alaska 99517 g%ﬁfﬁgg@%g%a

Dear Steven:

Representative 3rcwn has asked that 1 reply to your letter to her regarding
laws governing automobile insurance, particularly as it applies to under and
uninsured motorist coverage.

Your letter speaks to the current statutory prohibition against "stacking” of
policies so that in the case of undenncured motorist coverage the compensation
to an injured party by their own insurer is reduced by the amount received from
the party who injured them, up to the limit of the underinsured coverage.

I1"ve had a bill drafted to remove this statutory prohibition and therefore
permit policies to be '"stacked". In addition, the draft would require insurers
to offer consumers under and uninsured motorist coverage up to the limits of
their base policy, as opposed to current practice where virtually all insurers
offer coverage only up to the limits mandated under Alaska®s mandatory
insurance law.

I considered offering this draft bill as an amendment to H3 44, an act
reestablishing the mandatory automobile insurance law that sunsetted on January
L, 1989. However, the press of adjournment business was such that the

amendment may have delayed action on H3 44 and | decided instead to pursue it as
a separate bill next year.

In the .._erntime, you should be aware that your letter did a lot to educate

other legislators acout the unfair situation created by current law and will
help a great deal ir. seeing that we can correct the problem next year.

Thanks for writma.

sincere

Representative Dave Donley

Representative

rUNEAL" OFFICE iDunnz Lrsuuaty Nouioni
70 BOXV II'NEAL'. ALASKA 998U < 407 i05-3592



Kay Brown

Alaska State Legislature
House of Representatives

MEMORANDUM

TO: Rep. Dave Donley

FROM: Rep. k'av Brc

DATE: April 29. 190?

RE: HB 44. and Maximum Liability

of Carrier 1 AS 28.22.1 10)

I want to bring to your attention the attached letter from Steven DeVries
in which he outlines what he feels is an inequitable provision in current
statute regarding liability of the insurance carrier. Although Mr. DeVries is
not a constituent of mine. | feel that his concern merits attention. 1 would
really appreciate your help in drafting a response, when you have the time.

[ note that HB 44 contains the same language as AS 28.22.110. Maximum
Liability of Carrier, although it repeals other provisions of AS 28.22. Is it
your opinion that the existing language does not provide an unfair shield to
insurers?

Thank you for your help.

Munntf

P. (). BOX JO-2661 P. 0. Box v
Anchorage. AK 99520*2661 Juneau. AK 99811
0 *

**»".



Steven D. Devries
3504 Ilowa
Anchorage,

January 26, 1989

Represenatative Kay Brown
Alaska State Leaisiature
P.0O. Box V (MS3i00)
Juneau, Alaska 99811

Dear Representative Brown:

On December 17, 1988, my neighbor®s child, Deborah
Lyons, was killed in a car accident 1in Anchorage. Deborah
was 17 years old at the time of her death. The driver of
the vehicle who struck her was an individual with a 1long
history of serious driving offenses including DWI and
Reckless Driving. Apparently, this driver was under the
influence of cocaine and was driving at speeds in excess of

70mph when he ran a red light killing Deborah.

As required by state law, this driver was carrying
SR22 insurance. The vehicle Deborah was driving was also
insured. Her family had i1n effect a standard policy which

provided for unir.sured/underinsured motorist coverage.

In dealing with the Lyons®™ 1insurer, Allstate, it
has come to my attention that a horrendous situation exists

regarding an insurer®"s ability to escape Jliability from



coverage under an underinsured motorist policy. Specifical-
ly, the provisions of AS 28.22.110 provide:

The Maximum Liability of Carrier.

<a) The maximum liability of the
insured®*s carrier under the uninsured
and underinsured motorist coverage
required under this chapter shall be the
difference between the coverage limit of
liability and the amount paid to the
insured by or on behalf of the uninsured
and underinsured motorist.

()] Amounts payable under the
uninsured motorist and underinsured
motorist coverage required to be offered
under this chapter shall be reduced by

(@) amounts paid or to be
paid under any worker®s compensation
loss;

(@ amounts paid or payable
under any valid and collectible automo-
bile medical payments insurance or
bodily injury or death liability insur-

ance; and
@) amounts paid by or on
behalf of the uninsured or underinsured
motorist.
Clearly this statute provides a windfall to
insurers. Specifically, an insured purchases a policy for

uninsured or underinsured motorist coverage anticioating
that this policy will provide protection iIn the event

another driver has 1i1nadequate coverage to meet all of the
damages resulting from an accident. This result is clearly
not obtained where the statute insulates an insurer from its

primary obligation under such a coverage policy.

The windfall of which 1 am speaking 1is best
illustrated under the facts that occurred iIn this case.
Specifically, the driver of the vehicle which struck Deborah
Lyons had an SR22 policy 1i1n effect which provided for
550,000 liability limitation for death or injury. The Lyons

underinsurance coverage provided for a limitation of



liability in the amount of 325,000. Thus, pursuant to the
terms of AS 28.22.110, it appears that the insurer 1is merely
obligated to 1look to the wrongful driver®s 1insurer for
coverage. No Dliability will exist on the Lyons®™ policy
because 1in this case the amounts otherwise available are
required to be reduced by the amounts payable under the

wrongful driver®s SR22 policy.

As stated above, it is reasonable to attemot to
protect the citizens of this state by requiring insurers
provide uninsured and underinsured motorist coverage.
However, this policy 1is clearly undermined where an insurer
can escape liability by permitting an off-set. The permis-
sibility of such an off-set generally runs counter to basic
principals of law permitting an insured to be entitled to
their coverage as a collateral source without permitting an
insurer to escape liability by seeking to off-set. Clearly,
the inequities inherent iIn permitting an insurer to obtain
premiums for an underinsured motorist coverage on one hand
and then to escape liability for that same coverage policy
on the other, obviously defies logic and the clear public
policy underlyina the Leaisiature"s decision to reauire

insurers to provide such coverage.

I sincerely hope you will investigate this matter
and seek to repeal this obviously inequitable,

unconscionable and unfair shield cranted to i1nsurers.

5inm **0 19

STEVEN 2. LeVRIES

SDD :did".
SDLPER
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM November 2, 1989

SUBJECT: Limits on subrogation in insurance policies;
Work Order No. 6-1677

TO: Representative Dave Donley
Chair, House Labor & Commerce Committee

FROM: Pamela Finley
Assistant Revisor of Statutes

Enclosed is the draft bill concerning limitations on
subrogation under insurance policies. As you requested, it
covers all types of iInsurance. I have not discussed this
with the Division of Insurance; given the potentially fTar
reaching implications of the bill, you may want to do so, or
authorize us to do so. I am especially concerned about the
possibility of insurers using '"coverage"™ limitations to
avoid the intent of the section.

Please let me know if I can be of further assistance in this
matter.

PF:Imb
L8/006

Enclosure



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX Y. JUNEAU 99811
(907) 465-3892

October 16, 1989

To: Mike Ford, Counsel
Legislative Legal Services

From: Representative Dave Donley, Chair
House Labor and Commerce Committee —

Re: Bill Drafting request

| am writing to reouest a bill draft, for introduction ov the House Labor

and Commerce Committee, that would prohibit subrogation of an insurance
claim until an injured party has been fully compensated for costs incurred,

including legal fees.

Attached is a copy of an article from the Alaska Bar Rao outlining a recent
action by a major insurer in Alaska that would require subrogation of
claims e, Qn when it would deny an injured party adequate compensation In

a previ bill draft you have prepared for me (Work Oraer 6-1394A dated
5/4/8C deal with a similar issue as it affects automobile insurance
andthe , nibition acainst "stacking" policies. This recuest is for a bill

draft that will extenci tnose same principles to all insurance claims.
Please contact me or Ginger Bairn at 561-7629 if you have any questions or
need additional information.

cc: Jim Jordan, Division of Insurance

Michael J. Schneicer

Enclosure

dd/gb
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Insurance carriers gut medical pay coverage

Michael J. Schneider

I SCOPE.

Thiaarodt will explain why manv
of you who believe you have medical
payment* coven** under your auto-
mohlaininrancr pohcv, or represent
client* who btlirvs they bar* *uch

e**«ne*. health-eare-eoverage benef-
ita. A pLainoffth*trecovered against
a third rarty forth* miury would not
hare to pay th* innranct earner
back, even if their recovrry included
(aa it vaualUy did) tom* aaeonated

coverage in pluca. may tad rp whi*- ._wvth_th* coea of nvacbcal can.
thng m the wmd under the rijtht- i -Lfita a kt of “Good Neighbor*."

(wreotfartofd tm ioat.

To puroeuUr. my coocara k with
State Farm * awtoaoobile policy. lam
unaware to what rxtrnt other carri-

er* hav* changed their medical pay
covm fr,

11. ENDORSEMENT NO. SOISBB.

If vou or any of your client* have
rnautopoiicv with Suu Farm inau-
ranct Company, yoq may toon b*
blessed with a copy of Amendatory
Eoooracment No. 6025BB (sebroga-
non with a vengsanetL

Thi* aodonemcnt porporta to re-
duce ma mecUcad payment* ccrverx*f
by On* Dollar for each One Dollar
received bv plaintiff from a liable
third-partv defendant. Doe* it make
any oifftrtnct toStau Farm that, in
many actnano*. their tniored would
be lett with absolutely nothing, or
gToaaty undercompensated. or with
virtually no medial payment* ben-
efit* in tichanft for the premium
that» a* paid? Apparently not. Here
I*an (xampla. Assam* that a person
inaured by State Farm, and with
medical payment* coverage limit* of
On* Hundred Tbouaand Dollar*
(t100.0001.ia (truck, whileoperating
their in*and vehicle, by a lodgment*
proof defendant. Assume that the
defendant baa a Uabthcy policy with
a X.00000 liability limit. Aaaoma
that tee plainoff i* rendered perm-
menuy ditabled in him manner or
other. Under Stai* Fana'a aedcrs*-
ment tbera woaid be no medical
payammu eoueragu. It can b* ex-
pected that th* defendant* insurance
camtr would promptly tender it*
liability limm. None 01 tnu* money*
would jo to oo anything but pay
medical upeoMe land poaaibly at-
torney afee* and coatak htata Farm,
dtepitechamnc and rrtaimn* a pre-
mium for medical payment* cover-
*(e. would be cnmpl«t*ly abaolved
from oinnt any payment* to tta
maured Whv would a "Good Nnjh-
bor' like State Farm do thia?

Whai Oilow* ia pumv apeculation.

li 1 mv recollection mat State Farm
meoicai payment coverage did not
.unft-i-au- arainat third-partv recov-
erir* until the taat few veara The
nnnaiimnnn* waaapparentlvthat
meotrai pavmenta cover* eewaicro-
«l0eO automatically to tnoae people
mured innoe an in*t ro vemrle and
*itnoui reeara 10 tauiL Little utiea-
non ana few diaoate* arot* «tir-
< unoire inn covtraa* and. ore-
sumann me oremiun charted 01
‘elie firm ana oiner camerr e*e
earoue.r => »ecure wWn#» wm» X

S

8taa* Fern* probably decided that it
coaid ag**a»e a few ntor* dollar* oat
ofit* tnaursd* and do bill* or dowork
and apeod Httl* or no mooey is th*
proceaa. It woold aim ply add a policy
prorism* that prowiad Stata Para
with a right of nbrofiooo arainat
any third-panv recover* State Farm
policie* have contained aucn aprow
non tora ftw year* at least.

The trouble with aubrogaooo ia
that it & an tquiubla and imperfect
rifht Th* rental ml* aa to thoa*
insured* who have been fully com-
pensated. ha* been txprraaed by oor
rupremaeourtin Cooper p. Argonaut
fntunnct Comoaniei.. S56 P id 525.
527 (AK i»76). Our aupreme court
loined a maiontv of other court* that
rraaoncd thatitwaiunfiir and woold
umuatlv rnnch the earner to leave
tha entire burden of litigation to an
miurtd claimant, and that a party
claiming aubrogaaon ihould, at a
minimum, aufferapro rau redaction
in th* iobrogtoon claim by the amo-
unt of fee* and coita paid by th*
plainaff to genmtc the fund out of
which th* aubrogicon interest waa
cauafied. Stated limply, in a cue
whera a plainaff paya 1 one-third
contingency fee to hie or her attor-
ney. th* caa* acttlea with no co«t*
expended, and tha auorogated inter-
estofa medical cart providerequals
Nine Thooaarid Dollar* iJ9.000 00).
thatproviderwoold reenvt Six Thoo-
eand Dollar* lid 000 001 at tha cm™*
of a*ttl*mecnl. If th* plainaff h»A to
pay a third to generau tbt fund, why
ahooldn't tha carrier pay a third to
benefit from the plaintiff* effort*?

Subrogation haaaiw an been view-
ed aa an equitable concept, even if
aubroganna provuuu arecootamed
within a form*| contract. Therefore,
it haa long been tbt rule in oott
itatea that the ngnt to (uorogaaon
do** not even ante until the imurrd
party ia fultv compenaaud:

‘Allhouin tne m«n i* eenutard thii
Alliute not 1 imueuer in m»*-
»nf \nt mrdtcti 10 pumnlfi
i«»counnn#v»nnFtr«ac#r»a*ar3ihii
Ailiui* « euorovttiort tiitm i<mvand
It '« vnaifOjuo mat oaxmfnc ol
-Tuita Farm naouiiv oonr» i umita to
Mr and Mr« Crtvmand e«-» not oro*
bidt Lfsrmenin aut~oam »«nai U>00m
~anaau tn«m /uilv (or in* mi«nn tnrv
*Nav» igat ira nairiKiun n f#f
«uadro  banotnaroiioniimmoirar
euim noiamc |/ut svonc oourv oara
«yflrovauon HiiAii a aourrvot Yyou
- G rrwtia = It epe'eeT i

.pe* le f* ja*
*i*p;; ™ Anr

W(M*a

all thawaaqoiubla cotuider* tiona en-
tirely too tediooa to daal with. State
Farm'* raapooaaia Endoraemant No.
602SBB. Thia may placa State Farm
in tha poaihon of baing able to argue
a "covertf*” qoeatioa inatawd of a

ULATTACX3AND CAUSES OF
ACTIONRELATED TO AMEND-
AT%Y ENDORSEMENT NO.
tm

Taka look a: AJ. 21356.235 and
JMLTh*** aacoona apply to policka
entered into or ranrerrd on or after
Aagtut 28. 1987. Th*»* aecdona re-
quire that nouca of a reduction in
coverage muat be mailed to the in-
land twadty (20) day* before expira-
tion of a pereonal mauranea policy,
or forty-five (45) day* before exp«ra-
tion of a buoneaa or commeraal pol-
icy. andxhet-lha mailing muat be ov
firat claaa mail and the inaurvr mo*t
obtain a cenificaie of mailing from
th* U.S. Potul Service. I* mailing of
a copy of the endc;a«m*ni enougn
where iu term* may not adequately
communicate th* n.anner tn which
coverage haa been reduced? Even if
yourclient received, read, and under-
atood th* andonemenL doea the in-
auranee earner have the requirro
crroficat* of mailing from the U.S.
Poatal Service? May thi* failure to
give nooc*. coupled with the rea*o-
nabl* expectation* dcctnnelaee var-
louaca***collected al6 Wnt'tALaita
Digcir. Second Edition. Imurance.
Key Number M6J(11). provide a at-
fen** 10 th* onerooa proviiion* of
thia endoraemant?

Thainauranc* agentor broker mav
provide the beat large: for rrcoverv
where an inaured haa oeen turpnaeo
and dimdvantagtd by thia endorae-
ment or n o * ainular erdoraement
Itia my opinion that moet maurance
agtnta and broker* do not appreciate
tb«extant to which thi* esdoraexoest
gut* coveragt otherwia* obtainable
under tha MPC policy. It ia aiao m>
opinion Ihat few broker* or agent*
hartdMcnbad tha pouobl* impact of
thia endorMmant to thair cuatomen.
Tha argument can eaailv be maae
(hat 111* exactly thi* aon of profts-
ilonaJ knowledge and advice Lhat
agenu and broker* nave a dutv to
provide to their inaured*. and that
the failure to provide lucn advice 11
negligent. Thi* ia particularly jo in
face 01 the fact thata numoerototner
comoeang imurance earner* ao not
irapo** theae aoru of rntnction* on
their medical paymenu coverage.

For tho»* of vou wno have not vet
juffered a loee. the Be»t remeov mav
nrapiv oe to vote witn vour teet and
tecurr coverage irom aearner with-
out a auorogation proviiion in it*
MPC coverage, or wno at a mm
mum 1* willing tn nve with 1.**

equitable limitation* impoaad upon
the aubrogaaon proc***.

rv. INSURANCE REFORM.

Th* legulamu began contidtnng
insurance reform laat aaaaaoo. Lnau-
rase* reform ia bkaly to Waunnpor-
taat iaaa* b It
might ba agood Ww » eepeaaeyoer
cooearn about bautuJKw practieua
like thia to mmben ot thw Ugiila-
turatad to reaw | that aaaadatory
machcai payments covaragu b* maid*
a pan of Alaska'* mandaauejrtnau-
ranct law. Endorsement* roeh aa
referred to above co ild be legiala-
livelv voided.

V POTENTIAL BAD FAITH
CLAIMS.

The afore-aaid endorsement app-
lit* wiser* “th* injured parson hat
hetn paid dam*g**"(«mph**i* added |
of nay kind by the defendant. Medi-
cal payment* coverage is usually
paid out befoir third-party cases arc
resolved. Thii 11 parucularlv true tn
mafor-iniury cases where there is an
.idrgoat™ source of recovery for pmin-
tiff* injuries. Where liability ia
strong, where medical axpen»«a are
sigmficanL but where no **ttlrment
haa vet ben made, will the earner
have the courage todeny or elow pay
medical payment* benefit* on the
theory Ihat there t*"nocoverage." or
that coverage will be reduced if it
ilaila the proceaa pending plainaff.
receiptof money from tha defendant?
laitan act of bad faith (raoratly con-
firmud by oor *uprema court to be
tort and th* possible aubject of a
pumav*-d*mage award:*** State
Farm Fireand CaJuaityCo. u. Nichol-
son. Opinion No. 3465.July 22. 1989)
to refuee to promptly honor a mco-
pay claim pending reaoiuaon of a
third-party acaon? Will tha earner
be found to have aho:itself m it* cor-
porate footwithout medical payment*
coverage 10 hanal* th* hocpatai biila?
Tima will iciL

VI. SUMMARY AND CONCLU-
SION.

If your client ia damaged because
of a re*tricar* medical paymrau
endorsement lik* th* ona diacu**«d
in thia arneJc.eonaider mucking the
endorsement under the reasonable
e*p«cuaona docuine and aututorv
notice proviiiona. Conaioer cause* of
action *g*in*t tne agent/broker for
negligent failure to advia* of the
meauctton in coverage and conaider
bad-faithanaouniave-oamageciaim*
againit the timer, tnould the car
ner refure to provide medical pay-
ment* penning the outcome ot under
lvmg third-panv litigation. If you
erven ttuifereo aloaa. consider lec-
inn* cover*** from acompany tnat
roea not imooae *ucn r reatnctive
=naoraementuoon meoicai oavmemt
='eneiita.

CLE Calendar



HOUSE LABOR AND CO\AMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.0. BOX Y, JUNEAU 99811

(907) 465-3692

October 16, 1989

Jim Jordan, Acting Director
Division of Insurance - DCED
3601 C Street, Suite 722
Anchorage, Alaska 99503

Dear Mr. Jordan;

As per your conversation with my staff, attached is an article in the
Alaska Bar Rag regarding subrogation of insurance claims. Attacned also is
a copy of a bill drafting request for your information.

Please comment on the following:

1.

Does State Farm's endorsement, as described in this article,
constitute a reduction in coveraoe that requires notification under AS
21.36.235-2607?

If so, did State Farm conform to notification requirements? Are they
in the process of doing so? Will the Division require them to do so?

Is it appropriate to prohibit tne subrogation of claims unless the
injured party has been adequately compensated, including legal fees?
What are the pros and cons of sucn a prohibition as far as the
inaustry is concerned?

Toes the Division anticipate a oroolem potential bad faith claims, as
outlined in paragraph "V" of the attached article, should sucn
endorsements become more common?

.look rorward to your response. Please contact me or Ginger Bairn at
251-7629 if you have any questions or need additional information.

Sincerely,

~Neoresentative Dave Donley, Chair

-cuse

-door and Commerce Committee

'like Schneider

Enclosure
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WORX DRAFT WORK DRAFT WORK DRAFT
6-1394A
Ford
5/4/819
IN THE HOUSE BY DONLEY

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to uninsured and underinsured motor
vehicle insurance."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.89.020(c) 1is amended to read:

10

12

13

14

16

17

18

19

21

22

23

24

25

26

27

2B

(© An insurance company offering automobile liability insur-
ance, or offering an excess policy of insurance that extends coverage
for automobile liability, 1iIn this state for bodily 1iInjury or death
shall offer coverage prescribed iIn AS 28.20.440 and 28.20.445, with
limits equal to at least the limit purchased voluntarily to cover the
insured person®s liability for bodily injury or death, for the pro-
tection of the persons insured under the policy who are legally enti-
tled to recover damages for bodily injury or death frcm owners or
operators of uninsured or underinsured motor vehicles. The [limit
written may not be less than the limit in AS 28.20.440.

Sec. 2. AS 28.20.445(c) 1is amended to read:

© IT an insured 1is entitled to uninsured or underinsure

motorists coverage under more chan one policy of motor vehicle liabil-
ity insurance, or under more than one coverage if two or more vehicles
are insured under one policy, [THE MAXIMUM AMOUNT) an insured may
recover under each policy or coverage [MAY NOT EXCEED THE HIGHEST
LIMIT OF ANY ONE POLICY OR COVERAGE). When multiple policies or
coverages apply, payment may be made in the following order of prior-
ity, subject to the limit of liability for each applicable policy or

coverage:



WORK DRAFT WORK DRAFT WORK DRAFT

(1 a policy or coverage covering a motor vehicle occupied

by the injuiad person at the time of the accident;

(@ a policy or coverage covering a motor vehicle that came

into direct contact with the insured while a pedestrian; and

(©)) a policy or coverage covering a motor vehicle not
involved in the accident under which the injured person is an insured

or a named insured.



WORK DRAFT

WORK DRAFT WORK DRAFT
6-1677A
Finley

1172789
BY THE LABOR AND

IN THE HOUSE COMMERCE COMMITTEE

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to subrogation provisions in insur-
ance policies.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.42 is amended by adding a new section to read:
21.42.285. LIMITATION ON SUEROGATION RIGHTS. Notwithstand-

Sec.

ing any other provision of law, an insurance policy must provide that
the iInsurer 1iIs not subrogated to the rights of the insured until the

insured has been fTully compensated for the loss, including costs and
attorney fees incurred by the insured and related to the loss.
* Sec. 2. APPLICABILITY. The provisions of AS 21.42.285, added by sec.

1 of this Act, apply to contracts of insurance entered 1iInto after the

effective date of this Act.






HOUSE COMMITTEE REPORT

Y,
Date Referred: March 16, 1990 FURTHER REFERRALS:

Date of Committee Action: <c¢)h 170

The JUDICIARY Committee considered: HB 432
HOUSE BILL NO, 432 PROHIBITION OF FINFISH FARMING

"An Act prohibiting Ffinfish farming; and providing for an effective
date."

RECOMMENDATIONS: - _ [>/] the same title
be replaced with cs HIS 43T (Res) [ 1 a new title

have attached amendment(s)
do pass

do not pass

no recommendation

individual recommendations

additional referral to the Committee
ADOPTS: letter of iIntent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

(Dept) (Date/Dept)

[ 1 fiscal impact [ ] fiscal note(s)
[ 1 zero fiscal note [Y~1 zero fiscal note(s)_
[ 1 zero with analysis_ [ 1 zero fn/analysis
SIGNING DO PASS: SIGNING:
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Offered: 3/16/90 6- 197371
Referred: Judiciary

2ri 1 i-L _sponsor(s): <hr . GRUOSZ.iL-OTF, Jl.ner, G"olL, iMvidseu, Xuvarro,
2jlLis, .ludso i, Tivior, C.oivia, J.ick.o, Eubini, If-ic.ean, fT.w-ir;Lamer

r:/ t»3 7o:se by tuS resources cd:l.irr&K
cj for aoji>: sill « . 43 desourc.".3)
tj T.fE leo:jlat!J?.e or the stat:: of alaska
SIVTEELJTi1 LFGIJLATJUd - JXCOhO SESSION
A SILL
For a-. Act entitled: "An Act prohibiting fi.nfish faruing; and providing
for 11 effective date.”
Be IT ENACTSJ 1¥ TiiF LZOI3.ATr.MC OF TiC STATE OF ALASKA:
¥ Seccion 1. FI1DUGS. Based an a lugj.siat.ive examination of the
potential effects of allowing Tfiafish 1innail ig In the 3cate 0! the cornss>!
property resources and on Lire overall eco.maic wcii-being of the sent:*; the
lumber of serious concerns usanciatrtd with finfish faming and the need for
study of Tfinfish faming that has cau«ed the legislature t« enact two
moratoriums 0.1 Finfish firming anl etscac>l Ljft n noniegisl itive task force to
study the 1issue and to report 1its Tindings and recommendstio.no to the
legislature; a review of the Ffinal report of the Alaska Finfish Farming
Taak Force which notes several possible benefits and soac serious risks of
finfish farming; the need for the legislature to take action before the.
current moratorium 0.1 Ffinfish farming expires on July 1, 1990; the recom-
uondition of the task force that the legislature not extend the moratorium,
but n.nke .1 final determination to eicncr allow or prohibit finfish farming;
and Luc testimony and evidence received; the legislature finds chat
(€D) the state has the healthiest stocks or wild ailnun
wild finfish in thi v/orid and bo:Wit»? “run thriving corvicrcinl, sport, enul
subsistence Tfisheries for these fish -ixd a growing tourisn industry related
to sport Tishin j;
(@D n -people, economy, n :d rsnvicoukv.i of chi stite arc depen-
dent iIn large measure* up*.: the continued health oL Che state"s v;ild i1l1:iah

resource i;

HB0432B -1- J3-M 43.\V.*.1)
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A aerious risks are posed by cccvjorcial TfTinfi&h Tfanaing,
including cue spread oi disease among w/tld fish by farmed fish, genetic
intermingling of wild fish sCocks wit.i ~eiecically ujnipul_ntoi famed Tinh,
degradation of water _jis.ilil/ ".“jar fTiufish furas, and land use confident
over cue siting of co-auercial fTiufish farms;

(4) Che 3Cate has tuvnscod signific.incly in marketing efforts to
proraoto Alaskan finfish as wild and natural Tfish produces, and this iInvest-
ment indeveloping the reputation of Alaskan finfish would be Lost by
allowing commercially TfTarmed fiufish to be produced and marketed from

Alaska;

o) cne cost to ch« state to regul-ica the commercial Ffiafiuh
faming i1ndustry would be high;

(6) few jobs would oo generated by a co:xaercial finfish fining
i.idustry in the state;

@) cue stitn 1is responsible for ensuring Cue protection and
wise use oi the ronuN.no le natural resources of Ala9ka and providing a
framework. for a sound aco.iorjv;

(©)) a long-term decision .must be anda rcg.irdiui; the
cennercial Tiufish rarming In cue state;

(@9 avoiding hiru to the state"s wild Tfiniish, laud, r;d water
resources must c.dra protedcnce over cue development of a new speculative
i::J potentially harmful co.inerci.il fiufish TfTirming industry;

(10) the best interests of the atetc yrc served by prohibiting
re.x-iiircial finitish furaii;;.
* J-c. :|, AJ i6.40 1A amended by adding a icw a.jccioi La retd:
Sue. 16.40.: 10.A.HL.IC; PaO!luU:TI;J. (2 A person ruy
not grow 1ir cultivate fl1. . fiaii n captivity or under poi Itive coitrni

for cokaaroial purpwiea.

(b) This se-CLIon doe: <§ restrict

futur

«@ «oncle.) QOVMITTEE QCPY



*

(1) the nabnr/ rehabilitation, enhancement, <r development
activities or tie depart.-ieit;
(2 the ability O' a nonprofit corporation chit holds a

salmon hatcaory per_sit under A? 16. 10.400 to sell salmon returning

froa the natural water oC the state, xn authorised under A3 16. 10.Abu,

or surplus aulno.i eggs, as authorised under AS 16.10.420 and 16.10.-

450 j

(3 rearing and aale of ornamental rinfiah for aquariums or
ornanental ponda provided chat the fish are not reared in or released
into water of the state.

(©) In this section "ornament il Tfl.iftsh" i 3h cotio.il/
known as “tropical Tfish,” "aquarium Tfish,” or "goldfish,M that ere
imported, eulturid, or sold in the state customarily for viewing in
aquaria or for reisi 1Ig in artificial systems, a.id not customarily used
"r sport fishing or human consumption purposes.

ec. 3. This Art taken effect July 11, 1990.
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Bill Analysis

Background/Legislative Intent

In 1987, the Alaska State Legislature passed SB 297 placing a one
year moratorium on Ffinfish farming. The TfTollowing year HCS SSSB
514 was passed, authorizing the fTarming of shellfish and aquatic
plants, extending the moratorium on finfish farming until July 1,
1990, and establishing the five-member Alaska Finfish Farming Task
Force. The shellfish farming program 1is currently being
implemented. HCSSSSB 514 also contained a provision fTor inland
farms in closed waters. The Board of Fisheries however, denied a
proposal to make surplus coho eggs available to an interior-based
applicant proposing to operate a recycle hatchery. In doing so,
the Board of Fisheries asserted that public policy questions
pertaining to brood stock acquisition and the privatization of a
public resource were questions that should be addressed by the
legislature, rather than set by precedent by the Board.

Although the task force was authorized in 1988, it was not funded
until last spring. The members were appointed by Governor Cowper
and began work last July. The task Torce recently issued 1its
report and recommended that prior to the end of the moratorium on
July 1, 1990, the legislature take statutory action to expressly
allow or prohibit finfish farming. SB 397 would prohibit finfish
farming by not allowing a person "to grow or cultivate finfish in
captivity or under positive control for commercial purposes.”™ As
drafted, the state and PNP hatcheries would remain unaffected.

Amendments Proposed

On Page 2, lines 1-5, the third Tfinding asserts that serious
disease and genetic risks are posed to wild stocks. As the FRED
Division has stated on the record, in legislative hearings and to
the task force, if a properly managed, regulated, and funded
pathology and genetics program were in place, similar to that run
by the FRED division for current public and-private non profit
hatcheries, then commercial Tfarming of Tfinfish would not pose a
serious risk to the health and genetic iIntegrity of wild stocks.

Sale of Tfinfish under a scientific or educational permit is not
allowed currently. Accordingly on Page 3, Section 2, the
department recommends deleting item 3.

With regard to Section 2, 1item 4, the department recommends

extending the sentence. After the word "ponds'™, insert: "provided
these fish are not reared or released into waters of the state."

page 2 of 2
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Senator Fred Zharoff

MEMORANDUWM

DATE: March 30, 1990

RE: Finfish fanning

IT your mail 1is like my mail, many of you may have been the
recipient of a letter writing campaign from commercial Tfishermen
in opposition to Tfinfish Tarming. I am convinced that their
comments do not reflect the opinion of most Alaskans.

In a survey of voters in my district on a variety of issues, the
respondents told a markedly different story on fTinfish farming.
133 respondents
100 favorable

12 unfavorable
61 no opinion

I have attached typical comments in favor. The responses are 1in
my office if you would like to review them.



Typical Comments in Favor of Fish Farming

"Most governments go to great lengths to foster an T"infant
industry®, rather than try to strangle it in the crib! We need

jobs!™

“"Too long delayed. We are way behind in one of best potentials

the state has. Both finfish and seaweed (nhori) culture. Please
break this loose and let development begin and don"t let agencies
set up constrictive controls. There"s a big difference between

regulation and strangulation."

"The fish farming moratorium should end. When Alaska®s economy 1is
so bad and fish TfTarming a viable option for 1iImproving that
economy, restricting the activity because of the greed of a select
group of Tfishermen is a travesty. On fish farming, Alaska is way
behind the times and again will miss out on a great opportunity.”

"Let i1t develop with good environmental safeguards.”

"Allow the farming with inspection of stocks/fry by Fish & Game to
check for contamination/disease.”

"1 favor fish farming with adequate safeguards and controls to
ensure safety and product quality.”

"With proper precautionary measures and controls there should be
few of the dangers to natural stock. It appears to be another
effort by fishermen to keep out market competition."”

"Finfish farming must be permitted. Why deny Alaska a valuable
industry? If we don"t develop this industry others will, leaving
us cut out of the world salmon market."

“1*m all for mariculture. Politically, commercial fishing in this
state has become a nightmare.™

"Commercial Tishing interests have had their way too long Let"s
get on with 1t!l"

"Worth investigation. Should not be outrightly banned simply to
protect Tfishermen, but if there iIs a possibility of disease then

it’s questionable. Someone iIn FBX is doing it and 1 understand
his system is completely closed. No chance of escape to
contaminate wild stocks. He should not be restricted in any

manner regarding how (or if) he can produce fish."

Distributed by Senator Bettye Fahrenkamp
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TO: All Legislators
FROM: Rodger Painter
DATE: March 19, 1990
RE: How not to Diversify the Alaska Economy

There®s been a great deal of discussion about how to diversifty
Alaska®s economy over the past several years. While Alaskans seem
as divided as ever over just how to accomplish this goal, there"s
at least one clear example of how to stifle entrepreneurial
initiatives and ignore real opportunities.

A proposal to ban finfish farming has gained a good head of
political steam and threatens to roll over sound public policy. A
decision to even prohibit freshwater tank farming of char and trout
simply can®t be supported by fact, logic or common sense. While the
legislature 1is supposed to make political decisions, Alaska®s
inevitable economic TfTuture under declining North Slope revenues
should give you pause to think about snuffing out opportunities to

diversify our economy.

The debate over aquatic farming is a sad commentary on the
legislature®™s commitment to economic diversification. The emotional
debate over the pros and cons of the net pen rearing of salmon
makes the entire issue of aquatic farming too hot to handle. So,
no one is willing to listen to the facts about upland Tfinfish

farming.

Land-based finfish farming is the oldest form of aquaculture,
and a tremendous body of research and knowledge exists about its
biological and environmental effects. All that®"s really required
to weigh the issues involved in uplands farming, though, 1is a good
dose of common sense.

Take, for example, the biological impacts of upland farms on
wild stocks. Fish raised in tanks simply cannot escape iInto the
wild, eliminating the threat of genetic alteration. The record of
our salmon hatchery program in preventing disease transmission to
wild stocks also testifies to our ability to control the spread of
pathogens from land-based systems.

nO Sr«jrdS1.,Suilc:ot ¢ Juneau. Aljnliw Ol « (W7)461JA0C0
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Finfish Farming
Page Two

Or, how about pollution? The Environmental Protection Agency
regards upland finfish farms as point source pollution discharges
and as such requires the screening of effluent. Antibiotics? Our
present hatchery program safely utilizes antibiotics, and the Food
and Drug Administration iImposes quarantine periods to prevent fish
with residual antibiotics from reaching the marketplace.

Upland finfish farming even eliminates any concern about
undermining the markets of the Alaska seafood industry since the
freshwater species end up 1In entirely different markets. Coho
salmon can be grown to pan size in freshwater farms, but these
products compete with farm-raised trout.

Some commercial fishermen suggest the concept of fish farming
would violate the spirit of Alaska®s constitutionally guarantee of
common property fish and game resources, but the average fTish farm
will require only a small number of fish in the initial phases. The
farmer will pay for the initial broodsbock, and all future
generations of those fish will be subject to the Fisheries Business
Tax. Consequently, the farmer might pay the state for 200 fish,
then pay taxes on the many thousands that will come 1in future
generations. This seems like adequate compensation when the same
fish caught by a commercial fisherman wou’d net the state taxes

only on 200 fish.

The arguments could go on and on, but there®s little utility
in belaboring the point. The real reason commercial fishermen want
to ban Ffinfish farming is that it represents the proverbial camel"s
nose under the tent. They argue that upland farmers are likely to
fail and will come running back to the legislature to say the ban
on net pen rearing must be lifted to make the industry economical,
but they also fear the farmers may succeed and a success story will
convince the legislature to undo a ban on nrt pen rearing.

Even jJF either of these scenarios are played out, they do not
Jjustify prohibiting Alaskans from taking advantage of the few
opportunities available for creating sustainable, environmentally
sound businesses. Does this mean we favor entral planning of the
Alaska economy where the state makes marketplace decisions? Even
the Soviet Union has decided that doesn®t work.

The attached article from the National Fisherman illustrates
the paths Alaska now fTaces. The article shows how the Ffishing
community on Vinalhaven reacted to the emotional arguments over
salmon farming and flatly rejected a proposed salmon farm, while
neighboring Swans Island (also a fishing community) calmly gathered
the facts, debated the issue, and decided to work with the farmer.
Swans Island gained 10 fulltime jobs for a population of 350.

Alaska has those same kind of choices. Unfortunately, we may
lack the levelheadedness of the residents of Swans Island.
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A ta'lév of two islands

One Maine Island community decided
to try salmon farming to supplement
Its traditional Income from fishing;

= the othersaid, uNo way.”

By Nancy Griffin
- PWd Editor

The craggy, convoluted coast of Maine is
studded with many Llands where shrinking
communities of rugged individuals stub-
bornly cling to a year-round wav of life that
grows increasingly more difl. alt to main-
tain. t -

Two such communities are Swans Island
and Vinalhaven, somewhat different in size
but with many common features. Most of
the year-round families on both islands
have lived there for generations. Most of
those families now depend solely on lob-
stering for their livelihood, which means
they saw their incomes drop during the past
year along with the price of lobster.

There’s another common thing: each
community was approached during the past
two years by companies from off-island
wi'hing to establish salmon farms. Here the
differences begin. Vinalhaven residents
resoundingly and unequivocally rejected
the aquaculture idea, while Swans Island
people wrestled with, studied, argued about
and finally accepted the notion.

“We have to use the sea," says Bruce
Colbcth of the Swans Island Fishermu/s
Co-op. “Not everyone wants to be a lobster
fisherman, and we don't have the option of
commuting 20 miles to work, or bringing
raw materials to the island, pruning them
together and shipping them out. We either
work on the island or move out”

Swan Island is 7,500 acres with 350
year-round residents. Summer residents
swell the population to 800. Vinalhaven,
reached by ferry from Rockland, has 1,200
year-round residents and a summer popula-
tion that reaches nearly 6,000.

Town officials in Vinalhaven were
approadwd in September 1987 by a Norwe-
gian representing a company called Atlantic
Salmon (Maine) Inc. Frank Gjerset sought a
10-year lease for 25 acres of bottom off
Vinalhaven, a specific site adjacent to the
White Islands area.

The first most townspeople beard of the
proposal was a sheet of paper posted
aro'tnd town announcing the_public hear-
ing." says Victoria Dyer, who was then
Vinalliaven’s town manager. “It would have
been nice if a representative of the firm

‘Observers say this failure to approach
people and win them over to the idea prob-
ably did more harm to Atlantic Salmon's
cause than anything else. The proposed
lease area was prime lobster and scallop
bottom, heavily used by the island’s fisher-
men. Not only did lobstermen fear loss of
access to the 25-acre spot, but they worried
about contamination to nearby bottom from
salmon droppings, antibiotics used in the
pens, chemicals used in the fish food and

. diseases such as those that plagued Norwe-

gian fjord-based pens and Swedish pens
more than a year ago.

Islanders also expressed concern that the
Norwegian company would bring workers
from off-island, and, while local fishermen
would lose some of their traditional fishing
territory, little of the revenue generated by

. Atlantic Salmon would stay on Vinalhaven.

came in first and explained to people what L

,» they wanted to do." .

Five hundred Vinalhaven residents
flocked to the public hearing in February
1988 ready to show their opposition to the
proposal. They never had the chance. The
meeting ended at 2 a.m. with the company
still presenting its case and townspeople
asking questions.

Officials decided to continue the public
bearing in April, when townspeople who
had signed up as interveners could present
their side. In the interim, the town held a
non-binding referendum on the proposal,
and voters rejected the idea, 5 to i. Shortly
before the scheduled reconvening, Atlantic
Salmon withdrew its proposal.

In a letter to the Commissioner of Marine
Resources, the company said its reasons for
withdrawing included the emotionalism and
misinformation raised by some opponents.

"There was a lot of emotionalism, but
also people who attended the meeting had
legitimate concerns that were not
addressed." says Emily Lane, the current
Vintlhaven town manager, then a select-
man.

"l did a lot of research, and | still think
it's a terrible idea," says Maudeann Warren
of Vinalhaven. Her husband, Roger, is a
sixth-generation lobsterman. "They talk
about jobs, but the average is only about
three to five jobs per farm. 1think it’s tragic
to sec big corporations taking the life blood
of small communities,” the says.

- ADifferent Approach

Swans Island residents watched this
process with fascination. Just as the Vmal-
haven saga was ending, they were
approached about a salmon . rming opera-
tion. The approach, however, was different.

"One man from Ellsworth come and
talked first to me," says Colbcth, himself a
former lobsterman who plans to return to
his traps in a few years. "We were inter-

ested. But we'd just read in the papers all
the bad things about aquaculture, so we did
a lot of research. We kept an open mind."

Fishermen were invited to discuss the
proposal presented by Mariculture Products
Ltd. and decide if they wanted to investi-
gate it further. “After all,”*says Colbcth.
“They were the ones with the most to lose."

After three informational discussion
meetings, the lobstermen told Colbeth to
pursue the project. Together, they chose
465-acre Toothachcr Cove, parts of which
were heavily lobstered while other parts
were not lobstered at all. The ones who
fished in those areas were willing to give it
up for the good of Swans Island.

Then in March, things went haywire,
Colbeth reports. “We found handfuls of
papers this thick under windshields and at
the co-op — all over the island — full of
bad stuff about salmon farming. After |
read three or four pages, | felt sick. The
president of the co-op read it and suddenly
turned against the project,” he says.

Colbeth, however, felt the informational
packets represented propaganda. “I said,
‘I’ve got to find out the truth.”” He drove to
Canada, visited several fish farms, inter-
viewed lobstermen in New Brunswick com-
munities with a video camera, and viewed
videos that divers took periodically of the
bottom under the pens at 50 different sites.

The first two questions | asked everyone
were: What about salmon pollution? And.
what about antibiotics?” says Colbeth. 1
don't even know how they can call it pollu-
tion. What are they going to do, stop all the
fish from going to the bathroom in the
water? Fish have to excrete. Pollution is no
the right word; it’s just a scare tactic word.

“One farm | looked at was beside fish
weirs, and it also had lobster and clam flab
right next to it,” says Colbcth. "Everyone '
talked to was happy. A lobsterman there
who was the biggest opponent of salmot
farming now has 25 pens of his own. He
said he was wrong."

The sea farming operations Colbetl
toured were small, tidal action was strong
and no buildup showed under the pens. |
addition, Colbeth says the aquaculture ven
tures were mainly owned by small opera
tors who were often lobstermen.

One of the damning things found i
packets distributed on the island was
newspaper picture of a clammcr holding
fistful of slime described in the caption a
salmon gurry from a pen site. When Co
beth went directly to the office of the 5
QroixCaurier and asked about the nictur
a suffer provided him with a copy of tl



retraction that had run the following week,
explaining that the slime was a form of
algae, not salmon gurry.

To quell concerns about antibiotics, Col*
beth investigated what was used in Cana*
dian pens. It turned out the two antibiotics
used are both U.S. Department of Agricul-
ture approved and are commonly used in
lobster pounds to prevent red tail. "No one

, seems to have a problem with using it in
lobster pounds.” Colbcth says.

Colbcth also checked out stories about
disease-ridden salmon farms in Norway. He
found out that the Norwegians moved the
pens from the still waters of the fjords to
the open ocean to solve the problem.

Opposition

Lee McCarthy summers on Swans Island
in a camp situated down the cove from the
salmon pens. She opposed the farming
operation and still docs. She says her op,,0-

, sition arises strictly from environmental
concerns.

"They sidestepped every possible envi-
ronmental protection that was part of the
law. Those pens violate Department of
Environmental Protection minimums for
the depth of water under the pens," says
McC'-uthy.

She says intense political pressure
brought to bear by Mariculture Products
and the stale Department of Marine
Resources won a three-year probationary
permit from the Army Corps of Engineers
for the farming venture despite demands
from the Environmental Protection Agency,
National Marine Fisheries Service, and
Fisheries and Wildlife Service that the pro-
ject be cut back by 90%.

"l quickly found out the position of state
agencies is: This will introduce jobs," says
McCarthy. “I understand the state is inter-
ested in the economic viability of coastal

Bruce Colbcth (standing) of Swans
Island visited salmon farms In New
Brunswick and talked to local lobster*
men and fishermen about their
reactions to the operations before he
decided In favor of a farm for his com*
munity. James Acheson (sitting), from
the University of Maine, supports the
Idea of salmon farms In the state.

communities, but we think they’ve jumped
head first Into a difficult issue with side
effects people arc just beginning to under-
stand.

"Those fish are dropping 1.500-2,000 Ibs.
of waste products into the cove every day.
Lobstering and scalloping are threatened,"
says McCarthy, who’s read of the dangers of
disease and pollution around fish farms in
reports from Japan, Scotland and Norway.

“If scallops are in any danger from
salmon farming, it won’t be in Toothachcr
Cove," says Swans Island fisherman Ken-
neth Lemoine Jr. He’s scalloped during the
winter for several years. Ina 15-minute tow
where the pens are now, he says, you might
gel five scal’ops if you are lucky. “More
likely you’d get three, or maybe one. As far
as scallops go, that’s waste bottom. It’s just
mud," he says.

"The species most likely to be affected by
any pollution around salmon pens are the
sa'mon themselves," says James Acheson,
University of Maine professor of antluopol-
ogy and marine studies and author of Lob-
ster Gangs ofMaine. Acheson toured
salmon farms in Norway and Sweden last
year and has read extensively on farming
operations in other countries as well.

‘To my knowledge, no damage is likely
to occur to shellfish," he says. "If there
was any pollution, shellfish would be more
likely to thrive than the salmon. | see a

more serious conflict between salmon farm-
ing and industry. Industry wants the right to
add some pollution to the water, and fish
farms can’t stand any."

In Sweden, Acheson says he saw lots of
empty fish pens. Fish had been wiped out in
1988 by disease due to overstocking and
fish pens placed too close together. "They
just didn't have the tidal flushing to get rid
of it like we [in Maine] do." he says.

Comparing other countries or even other
coasts to Maine is like comparing apples
and oranges, says Acheson. "We probably
have the ideal environment for fish farm-
ing. and using data from other places

involves an interesting use of mis-scientific
information."

Acheson believes the objections most
people have to aquaculture revolve around
a certain image of the state of Maine. Lob-
ster boats are okay, a few other boats pass-
ing by are okay, but looking out at fish pens
is not. It ruins the view and makes homo-
owners worry about property values.

Othfcr Problems

If environmental issues were settled
suddenly to everyone’s satisfaction, salmon
farms in coastal Maine still face economic
risks, especially in winter. Superchill, which
sometimes lowers coastal water temperatures



: dramatically, can Kill fish. Predators or
storms can rip nets and release the salmon,

r orallow other predators in to destroy them.
A big difference between the experiences
S-of Swans Island and Vinalhavcn is that when
f Mariculture approached Swans Island, it
promised to help set up any residents who

* wanted to get into salmon fanning.

“We're using them for jobs, for expertise,
for benefits such as insurance,** says Col-
beth. “We lose a lot of people from the
island because they don’t want to go lobster-
" ing. It’s a hard job, and lobstering means you

have to be self-employed. We can’t have a
« year-round community without people.

F  “This is one of the things that can save

" our coastline. I think the summer people
were the start of all this wild emotional
speculation. People who come up for two or
three weeks, maybe a month, and they don’t
want to look at salmon pens.

“It's very unfair to the natives who live
here.” says Colbcth. “l don’t mind true
facts; 1 want to hear it But saying things
that are not true is uni.iir to the people of

« the coast of Maine. They’ve made up some
nice ones, I’ll tell you.

"Fishermen hear it, and it is scary what
they’re saying. So the fishermen get behind
them, like on Vinalhavcn. We heard the

, same stories, but we investigated them and
found out they're just not true." e=m

New Brunswick provincial officials and
biologists have been compiling a database
of information during the past 10 years
about the many salmon pens operating in

, their province.

"Initially, we took the strong position that
we wanted to go relatively slow on the
numbers of fish in cages; that’s one reason
the videos show it's clean under the pens.
Tidal action is another,"” says Russell
Henry, biologist with New Brunswick’s
Department of Fisheries and Aquaculture.

"Our whole objective is to carry out envi-
ronmental studies to establish, from a solid
data base, what are good levels. We did it
more from a disease perspective," Russell
explains. "It all goes together. If there are
less fish, there is less stress and less poten-
tial for disease. The environmental impact
will also be less.

"We can foresee pressure for increasing

* the numbers over the next three or four

years. We war.t to be able to say, “Yes, you
can,” or No, you can’t,” based on site-spe-
ecific data," he says. *

i Underway

This winter, Swans Island has seven
salmon pens on 18 acres, with plans to open
another 11 pens in the spring. Unlike other
operations — even New Brunswick’s,
which raft pens together — Swans Island
pens each sit alone on an entire acre. No
antibiotics arc being used, and some of the
204.000 fish are up to 3 Ibs.

When the Norwegians started farming,
their pens contained between 8,000 and
9.000 fish per cubic foot of water in 3'
tides. A Canadian experimental fish farm
operator recommends maintaining only 1
Ib. of fish per cubic foot of water to insure
against disease.

“We actually have only two-thirds of a
pound of fish per cubic foot of water
and 10' tides," says Colbeth of the Swans
Island operation. "We're not taking any
chances. There is not a trace of anything
under the pens. Divers go down weekly and
check it out.”

Four people are employed full time now.
with several seasonal part-time employees.
The plan is that when the operation expands
tol8 pens, the farm will have 10 full-time
employees.

"l don't blame Vmalhaven for what they
did. If fishermen didn’t favor it, 1

.wouldn’t,” Colbeth says. "l understand the
company that approached them was going
to bring their own people in and not leave
much behind. If that was the case, | don't
blame them a bit. All I can say. from what
I've experienced and seen and from people
I've talked to. there’s no problem with the
bottom under pen sites."”

“At the time [of the Atlantic Salmon pro-
posal], I was caught up in the island's
[Vinalhavcen] position,” say former tov i
manager Dyer. "In the meantime, I've fol-
lowed with interest what's happened on
Swans Island, and I've eaten farmed
sa'mon.

"Now I think it’s going to be valuable to
Maine. I hone the errors that have been made
in other places can be avoided. Maybe peo-
ple on tire coast can have another resource so
they don't have to depend only on lobsters
for their income,"” Dyer says. O
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TO: House Judiciary Committee
FROM: Rodger Painter
DATE: April 2, 1990
RE: Upland FinfishFarming
The Alaska Mariculture Ass ition (AMA) respectfully requests

that you consider amending House Bill 432 to allow upland finfish
farms. While there may be room for legitimate disagreements over
the impacts of salmon net pen culture iIn marine waters, there®s a
great body of research and experience showing that the
environmental and biological effects of upland fish Tfarms are
negligible. This conclusion was unanimously supported by the Alaska
Finfish Farming Task Force.

Opponents of finfish farming have attempted to suggest that
land-based farms can harm wild stocks through groundwater
contamination. Often cited as an example 1is a report by the
Washington Department of Ecology (DOE) which concluded that a 1989
fish kill in the Black River probably was caused by pollutants
discnarged from a land-based Tfish farm. What is not mentioned 1is
that the report was thoroughly discredited by an independent group
of state and federal scientists.

Attached is a critique of the DOE study by the Interagency
Work Group on Fish Health, which is comprised of recognized experts
in fish health issues. The review was prepared at the request of
the Washington House Fisheries and Wildlife Committee. The group
unanimously determined it was impossible to justify DOE"s
conclusions and that DOE erred in ruling out ambient river
conditions as a cause of the kill.

The Alaska Department of Fish and Game should be provided with
the authority to require upland farms to treat discharges to
protect wild stocks on a case-by-case basis. ADFG already requires
a Tew statj hatcheries to treat wastewater discharges as a
safeguard against transmission of pathogens to wild stocks. Indeed,
ADFG *s success iIn preventing disease transmission to wild stocks
from hatcheries demonstrates the safety of upland fish farms.

I.WScvard St., Suiie 200 + Juneau. Alaska99801 . <907)463-3600



UNIVERSITY OF WASHINGTON

SEATTLE. WASHINGTON 98195

College of Ocean and Fishery Sciences
Office of the Dean. HN-15

February 6, 1990

Representative Richard A. King

Chair, House Fisheries and Wildlife Committee
House of Representatives

State of Washington

Olympia, WA 98504

Dear Mr. King,

In December, 1989, members of the Interagency Work Group on Fish Health
received copies of the following documents: (1) the Black River Fish Kill Report. (2) the
Appendices to the Black River Fish Kill Rcpsn, (3) a document prepared by Washingtpn
Department of Fisheries that was mistakenly omitted from the Appendices, and (4) the
Department of Ecology news release regarding the kill. Work Group members were asked
to review the Report and Appendices in the manner they would normally apply to the peer
review process for scientific journals. On January 8,1990, the committee convened in
Seattle to discuss the documents and to prepare a response to the House Fisheries and
Wildlife Committee. A list of Work Group members who participated in the review are
attached to this letter.

Work Group members concurred that Department of Ecology (DOE) and
Department of Fisheries (WDF) personnel expended a considerable amount of energy in
attempting to determine the cause of the fish kill; however, the members were unanimous in
their opinion that the conclusions drawn from the study (Report Section 6.0) cannot be
supported by the data collected (Report Section 4.0).

Conclusion I~-"fish kill event was not caused by ambient river conditions."”

Although DOE was notified of the fish kill on August 8,1989, and had personnel
on site within hours, ambient river condition surveys were not conducted until August 17-
18 (Report Table 7). This 10-11 day delay in collecting samples makes it impossible to
reconstruct the conditions existant at the postulated onset of the kill (August 6-7).

The data collected in the August 17-18 survey included measurements of water
temperature, dissolved oxygen (DO), percent saturation, and conductivity, butdid not
include ricasuremcnts of river flow. Considering the season of year (summertime; period
of elevated productivity), the high daytime temperatures (>19 Q and the low-gradicnt
nature of the Black River, flow rate was acritical factor for evaluation.



DO levels of 6.7-11.8 ppm measured in surface waters contrasted sharply with the
life threatening DO levels (<1.1- 2.6 ppm) measured near the bonom of the river (the
portion of the water column utilized by many aquadc species, including salmonids). While
it is true that fish avoid low dissolved oxygen levels whenever it is possible to do so, itis
well known that avoidance may not be possible when DO levels decline over large areas as
a result of nighttime aquatic plant respiration.

Given the low oxygen levels, the high water temperatures, and the absence of flow
rate data, it is not possible to rule out ambient river condidons as acause of the Kkill. In
fact, the Report states (p. 29) that the "combination of low river velocity, high nutrient
concentrations, high productivity, and stratified pools is one which can put the lower Black
River at risk to conditions which induce anoxia."

Conclusion 2»"the fish kill was caused by a pollutant.”

The Report states (p. 29) that " no pesticides or herbicides were found in the Black
River sediment samples" and that "metals were below toxic levels." The Report further
states (p.29) that the finding of a whitefish carcass near river mile 13 provided indication
that "a limited summer kill was occurring”, an event "which is normal."

The Appendices contain (I) correspondence from Dick Huntamer (DOE) to Steve
Hunter (DOE) stating that acid/base neutral organics, volatile organics, pcsticides/PCB's,
organo-phosphorous pesticides and herbicides were not present in significant levels; (2)
correspondence from Margaret Stinson (DOE) to Dave Halleck (DOE) stating that
bioassays conducted at Biomed Research Laboratories revealed no evidence of toxicity; (3)
data from Analytical Resources Incorporated indicating that while residual formaldehyde
(12.74 ppm) was present in the sediment of the settling pond at Global Aqua, none was
detected in water samples taken from the river. Not included in the Appendices (but
provided to Work Group members) was a report from Patrick F. Chapman (WDF) stating
that fish mortality patterns in the river did not support the theory of a toxic pollution spill.

In the absence of any data indicating the presence of chemicals in water, sediments,
or flesh, and in the face of a statement that limited summer kills are normal on the Black
River, it is impossible to justify the definitive statement made in Conclusion 2.

Conclusion 3~"kill...probably occurred on August 6, 1989, and began in
the vicinity of river mile 9.2."

On August 8,1989, WDF personnel collected fish carcasses at river mile 6.5.
Based upon the degree of decomposition noted in the tissues, they speculated that the fish
had been dead for 24-48 hours. That observation forms the basis for fixing the onset of the
kill. Given the statement (p. 15) that "carcasses were not visible from the shore", it is
possible that the kill started earlier but was not detected.

The conclusion that the kill began in the vicinity of river mile 9.2 is based upon
stream and shoreline surveys conducted by WDF, DOE, and the Chehalis Indian Nation.
The data presented in the report (Table 5) and in the Appendices (Attachment 7) are not
sufficiently quantitative to permit evaluation of this conclusion. Therefore, lacking further
documentation, the conclusion is unwarranted.



Conclusion 4~"Black River contained elevated levels of ammonia, nitrites,
nitrates and phosphorous.”

Dr. Gaiy Wedcmeyer, a physiologist specializing in water quality factors that affect
fish health, reviewed the data contained in the Report and Appendices and stated, based on
his experience, that the nutrient levels in themselves did not appeal to be life threatening to
salmonids. He cautioned, however, Ihat the data were difficult to interpret because nitrite
levels were lumped together with nitrate levels and reported as a single value. The
interpretation problem arises from the fact Ihat nitrite is extremely toxic to fish, while nitrate
is essendally non-toxic.

Conclusion 5-"investigators were not able to find physical evidence of
pollutants being actively discharged into the Black River."

No comment

Conclusion 6-"Results...indicate discharge permits .1 this area warrant
upgrading.”

The evidence presented in the Report is inconclusive. It neither supports nor
refutes this statement.

Summary of Comments-Thc Work Group members who independently and then jointly
reviewed the study unanimously concur Ihat the evidence presented in the Report is mixed
and that it does not support any particular cause for the fish kill. We recommend,
therefore, Ihat the Summary (1.0) and Conclusions (6.0) sections be re-written to reflect
this fact, and that the body of the text be edited to remove unsupported and unprofessional
innuendo.

RccommcendationS-for-futurc fish lull smdics-Fish kills are reported in the State of
Washington on a regular basis. Some Kills arise through natural causes (e.g. poor ambient
conditions, epizootics, toxic phytoplankton blooms, supcrsaturation), others through the
activities of man (e.g. chemical spills, toxic discharges, physical disruption of habitat). In
investigating fish kills, it is important (1) that data collections be initiated in a timely
fashion, (2) that appropriate data be collected, (3) that studies be approached in a scientific
manner, and (4) that studies be conducted in a way that will utilize the strengths of
appropriate State agencies and that will draw upon the expertise of qualified professionals
whose training and credentials are relevant to the investigation.

Points 1and 2-1n 1972, the Department of Ecology published a manual entitled
"Guidelines for Evaluating Fish Kill Damages"”. Detailed in that publication are the
procedures to be used when investigating a kill as well as the typ<s of data to be collected.
A number of the Guidelines were not followed in the present study, and their omission
contribute to deficiencies in the Report We recommend that DOE review and update this
publication, and implement the guideL.ics in all future investigations.

Point 3-Members of the Work Group were troubled by the tone of the Report and
by the apparent desire of the author(s) to identify a culpriL. In investigations of this type it
is critical that agency personnel take a dispassionate, open-minded approach to the
investigation.



Wec realize that fish Kills can be dramatic, disheartening events to the on-site
investigator, and that they can create a storm of public outrage. However, if the
investigator allows personal feelings to come into play or if he/she makes a priori
assumptions regarding the cause of the kill, important points can be overlooked and critical
data can be lost

Because of the high visibility of fish kills and because of the potential damage that
can result from incomplete investigation or incorrect interpretation of data, we also
recommend that reports be subjected to peer review by non-agency personnel prior to
publication.

Point 4-T hc various State agencies differ in the range of expertise that their staff
may bring to the investigation of a fish kill. For example, DOE personnel are uniquely well
gualified to conduct chemical analyses, but WDF and WDW personnel have the knowledge
that is required to evaluate fish pathology, fish habitat requirements, hatchery operations,
etc. While there was interagency co-operation in this study, increased effort should be
made in the future to utilize the expertise of appropriate State agencies and to address
differences of opinion that may arise regarding interpretation of data. When necessary,
investigators also should make efforts to capture skills from other organizations (e.g.
universities, federal laboratories).

Woc hope that this letter has provided the assistance you requested. If the Work
Group can be of further service to your Committee or if you require additional information,
please feel free to contact me.

Sincerely,

Marsha L. Landolt, Chairman
Interagency Work Group on
Fish Health Issues



WORK GROUP MEMBERS PARTICIPATING IN REVIEW

DR. RALPH ELSTON
Senior Research Scientist
Battelle Marine Research Laboratory
Sequim, WA

DR. LEE HARRELL
Veterinary Medical Officer
Manchester Fisheries Research Laboratory
National Marine Fisheries Service
Manchester, WA

MR. JOHN KERWIN
Program Manager
Washington Department of Wildlife
Olympia, WA

DR. MARSHA L. LANDOLT
Professor, Fish and Shellfish Pathology
School of Fisheries
University of Washington
Seattle, WA

DR. MICHAEL SCH3EWE
Research Microbiologist
Northwest Fisheries Center
National Marine Fisheries Service
Seattle, WA

DR. GARY WEDEMEYER
Chief, Fish Health Environmental Requirements Research Section
National Fisheries Research Center
US Fish and Wildlife Service
Seattle, WA

DR. JAMES R. WINTON
Project Leader, Fish Disease Research Group
National Fisheries Research Center
US Fish and Wildlife Service
Seattle, WA



House Bill 432
Prohibiting Commercial Fish Farming

My name 1is Nevette Bowen. I amn representing the Southeast Alaska
Conservation Council which i1s made up of 13 member groups from
Ketchikan to Yakutat plus over 1000 individual members, 1including

a few oyster farmers.

SEACC solidly supports HB 432 which would prohibit commercial
fish farming in Alaska. It is clear to us that the ecological
risks and budgetary costs associated with fish farming far
outweigh any potential benefits.

Water quality degradation, pollution, genetic alteration,
broodstock sources and broodstock control, genetic weakening of
wild stocks, spread of disease, impacts of antibiotics and other
chemicals on health and the environment, predation by bears, sea
lions, birds, otters, etc., land and water use conflicts and the
reduced initiative to protect natural fish habitat are all

environmental problems that would be created by fish farming.

Upland tank farms and trout farming are not the answer to
resolving these problems. The average 200 ton tank farm that
employees 3 people uses water at the same rate as the city of
Eugene, Oregon and produces the same amount of waste as the
cities of Petersburg & Wrangell combined. Where 1is that volume

of water going to come from and more importantly where is it

going to go?

Fish disease is commonly spread through water. The deaths of

100,000 coho fry in a Washington state river located near a

PELICAN FORESTRY COUNCIL * FRIENDS OF 8ERNERS BAY, Juneau* WRANGELL RESOURCE COUNCIL * SITKA CONSERVATION SOCIETY
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ALASKA SOCIETY OF AMERICAN fTORESTDWELLERS, Point 8akcr = JUNEAU GROUP SIERRA CLUB * YAKUTAT RESOURCE CONSERVATION COUNCIL



landlocked trout farm have been linked to contaminated ground
water discharged from the farm. How much #s it going to cost the
state of Alaska to make sure we don"t experience water

contamination problems.

SEACC cannot support creating a new industry in Alaska that poses
such threats to the environment when the state is not adequately
funding regulation and monitoring of the existing hatchery and
enhancement program. We concur with the recommendation of the
Fin Fish Fanning Task Force that the state should conduct a
thorough review of fish enhancement activities to determine
whether the state®"s disease and genetic policy is being adhered

to. We think such a review would have some eye opening outcomes.

In conclusion SEACC supports passage of HB 432 and urges this
committee to get the wheels rolling on a review of the state”s
genetics policy to see whether or not it is being strictly
followed. We also support the recommendation of the Task Force
and the American Fisheries Society that calls fTjr establishing

wild fishery reserves for the purposes of protecting those stocks

for fTuture use.



A LIST OF ECOLOGICAL PROBLEMS ASSOCIATED WITH FISH FARMING

Degradation of water quality near marine Tfish farms from
feed, fTecal matter, chemicals and other waste products.

Pollutants discharged from a typical TfTish farm in
Washington is equivalent to the discharge of

untreated sewage from 5000 people.

Groundwater contamination from upland fish farm discharge.
Fish diseases are commonly transmitted through water sources,
not just contact.

The deaths of 100,000 cohos in a Washington River
located near a landlocked fish farm have been linked to
the seepage of water discharge from the farm.

Seattle PI, Nov 1, 1989

The extensive use of antibiotics and other medication by Tish
farms to fight disease pose potential threats to human healt.i
and give rise to the development of resistant strains of

bacteria.

Broodstock ownership, genetic mutations and alterations of
broodstock by private businesses would threaten common
property ownership of fisheries. Sources of broodstock would
be a major concern.

Genetic intermingling of wild fish stocks with farmed fish
unsuited to survival in the wild could weaken and alter wild
fish runs.

The spread of disease among wild fish by farmed fish.

Genetics and disease problems at Norwegian fish fTarms
are well known.

Alaska has the healthiest stocks of wild salmon and
other wild fish i1n the world. Commercial, sport and
subsistence Tisheries depend on the continued health of
the State’s wild fish resources.

The release of diseased fish by a fish farmer
located in a remote, isolated bay would be almost
impossible to prevent because enforcement would be
costly and not effective.

The potential fTor higher rates of disease infections iIn wild
fish in waters near net pens.



8.

9.

10.

11.

Fish farms attract seals, sea lions, birds, otters, bears,
and other animals in significant numbers.

There 1is tremendous pressure for a fish farmer to
simply "eliminate” the predators rather than continue
to have their profits "eaten” up. Enforcement of the
Marine Mammal Protection Act, the Bald Eagle Protection
Act and other wildlife conservation measures would be
almost impossible due to the isolated location of many
fish farms.

Land use conflicts over farm siting.

Fish farms are often in conflict with other land uses
including: shellfish farms, residential areas,
recreation, boat harbors, safe anchorages, sport
fishing, subsistence, and high value fish and wildlife
areas.

The necessary water supply foo* upland tank farms 1is enormous
and could potentially cause significant use conflicts.

A 200 ton upland tank farm uses 50 cubic feet
of water per second, a rate equal to the use
of Eugene, Oregon.

The Fin Fish Farming Task Force acknowledged that these
ecological threats can never be eliminated - only minimized.

Minimizing risks would mean more state regulation which
would result iIn a substantial cost to the state. To
allow fish farming would require vast amount of state
money, time and personnel.

Fish farms only employ an average of 3 people per farm. Many
Alaskans maintain that the risks and costs associated with Tfish
farming de not outweigh the benefits for a few.

Fur mure information contact the Southeast Alaska Conservation Council 58G-60-42



MISCELLANEOUS INFORMATION REGARDING THE RISKS ASSOCIATED WITH
FISH FARMING

An October, 1989 research report submitted to Pacific Marine
Fisheries Commission (PMFC) by Dr. Arthur Whitely and Annamarie
Johnstone presented the following observations;

There is no medical or public health regulation on the use
of antibiotics and other medications other than FDA approval
of three drugs. There 1i1s no monitoring by agencies on these
drugs or their persistence iIn marketed fTish.

The amcunt of drugs used iIn fish farmii.g IS enormous.
Norway used 48 metric tons of Oxytetracyclir.e alone in 1989!

No data exists for measuring the length of time antibiotics
remain in fish after they have been medicated. Fish 1in
colder temperatures retain residues of antibiotics for
longer periods of time.

Thousands of farmed Atlantic salmon hav 2 escaped from net pens in
Washington State and British Columbia. Hundreds of thousands of
farmed Pacific salmon have escaped from pens, especially in
British Columbia. Seattle Pl, March 5, 1988

In fall of 1989, an algae bloom hit Washington State Tfish farms
causing massive Tish die offs, killing up to 80% of the fish at
ScanAm Fish Farms, Tilfin Inc and Olympic Sea Farms.

Seattle Pl, September 9, 1989 and wire reports

Fishfarms are Kkilling Pacific salmon smolts & fingerlings because
they have proven uneconomical to raise. Only Atlantic salmon
have proven economical. Testimony of Tim Kennedy at Finfish
Farming Task Force meeting, September 1989.

There 1is a surplus of 100,000 metric tons of salmon on the world
market. Supply exceeds demand by about 14%. Finfish Farming
Task Force Report, 1989

For more information contact the Soutbeaii Alaeka Coniervation Council 588-6342



HOUSE COMMITTEE REPORT

Date Referred: January 19, 1990 FURTHER REFERRALS:
JUDICIARY

Date of Committee Action:

The RESOURCES Committee considered: HB 432

HOUSE BILL NO. 432 PROHIBITION OF FINFISH FARMING

"An Act prohibiting Tfinfish farming; and providing for an effective
date."
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[X] be replaced with no 70" [ 1 a new title

] have attached amendment(s)
~<] do pass
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