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Prince William S ound Conservation Alliance

P.O. Box 1697
Valdez, AK 99686
(907) 835-2799
Fax 835-8083

Honorable Peter Goll

Alaskan State Legislature February 12, 1990
P.O. Box V (MS3100)

Juneau, AK 99811

Dear Mr. Goll,

The Prince William Sound Conservation Alliance strongly supports HB 409 and HB 315.

However, we would like to see the following changes made:

Section 1 (6): Delete "consent of the owner." If the owner is in possible violation of DEC statutes
and regulations, DEC should have the immediate authority to enter the premises and copy records
with or without consent of the owner. It is obviously in the best interests of the polluter to deny DEC
access while ying to cleanup the mess. Without DEC'S oversight, polluters may attempt cleanup
methods that create a worse problem than the original one. DEC must be give stronger powers.

We ask that you pass these bills out of the House Judiciary Committee promptly.

Section 2 (14): Change "at reasonable times" to "at any time". Many business operate 24 hours a
day. DEC must be able to enter the premises to conduct investigations of either actual or suspected
sources of pollution "at any time" including nights, week-ends, and holidays.

Section 2(14) line 23. Change "a pervasively regulated facility” to "a permitted facility." DEC's
powers should be equal to or stronger than those of the EPA. Most other states authorize such entry

and copying of records for "pemiitted facilites."”

Section 6 (c) (1). Amend the definition of "environmental audit" to include engineering audits.
It is important for DEC to know whether a facility was constructed according to plans and what
changes have been made such as additions or shutdowns since a facility was construccd.

PWSCA strongly supports these bills as being more equitable to all businesses, while providing a

greater degree of environmental protection through more economic and efficient enforcement. We
particularly support citizen suits, which are permitted underfederal legislation.

Sincerely,
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CONTINUATION’ of FISCAL NOTE ANALYSTS

For Dill/Resolution \-n cshb to; (resources)

The committee substitute for HL <09 changes the state"s environmental

conservation laws in four important respects.

first, section 1 amends AS <*6.03.020(6) to provide that the Department of
Environmental Conservation may copy records during a voluntary inspection to investigate
either actual or suspected pollution or contamination or to ascertain complicTe or
noncompl 1ance with AS <*6.03, AS <*%6.0<*, or AS <*6.09. Section 2 adds a new paragraph to AS
*m6.03.020 that grants to the Department of Environmental Conservation the right to enter and
inspect the property or premises of a pervasively regulated facility and copy records to
investigate either actual or suspected sources of pollution or contamination or to ascertain
compliance or noncompliance with AS <*6.03, AS <*%6.0<*, or AS <*6.09. The bill defines
pervasively regulated facility as a facility where activities or operations are or were
conducted that affect a significant put lie interest and that are subject of comprehensive
regulations by the Department of Environmental Conservation.

Second, section < amends AS <*6.03 by adding a new section that establishes
a system of administrative penalties for pollution. Underthe section, an administrative
penalty not to exceed $25,000 a day for each violation may be assessed against a person who
violates or causes or permits to be violated a provision of AS <*6.03, AS A6.0<*, or AS <*6.09.

Third, section 5 repeals and reenrcts AS <*6.03.850 to give the Department of
En ironmental Conservation the power to issue binding compliance orders, coupled with a
formal administrative review/appeal process. Under existing law, the department notifies
a person of its determination that a violation exists, or isabout to exist, and the person
is giventime to file a report stating measures have been and are being taken, or are
proposed to be taken, to correct or control the conditions outlined in the determination
notice. At this time, a compliance order can be issued only after all of these steps have
been taken.

fourth, section 6 wou"J amend AS <*6.03 by adding a new section that provides
that the comissioner o" environmental conservation may vrequire a person to conduct an
environmental audit and to prepare and submit an environmental audit report, as part of a
judicial or administrative enforcement action.

It is inpossible to predict what additional costs, if any, the Department of
Law mayexperience if this bill 1is adopted. On the one hand, the bill"s provisions greatly
streamline existing enforcement procedures, thereby reducing attorney resources currently
used for litigation and lengthy settlement negotiations. On the other hand, these improved
procedures may vresult in increased enforcement and vrequire additional resources.
Nc.ertheless, to the extent that increased enforcement may outweigh the efficiencies provided
by the bill, any resulting cost will be borne by the oil and hacardous substance fund,
provided under AS <»6.08 and AS <*6.09, as well as federal fund sources such as the federal

LUST Trust and the federal Superfund.



COMMENTS OF EXXON COMPANY. P .8 .A

ON LATEST DRAFT OF C8HB 409

Last week Exxon Company, U.S.A. presented 1its 1initial
testimony regarding CSHB 409. Since that time, a new draft of the
bill has Dbeen circulated. Virtually all of the comments
incorporated in Exxon®s initial testimony are also applicable to
the current proposal. Todry®"s testimony is intended to expand upon

our original comments in a couple of specific areas and address the

alterations in the bill.

The procedures described in this bill would deny all Alaska®s
citizens (not just oil companies) the most basic due process
protections. The bill seeks to impose arbitrary and unilateral
procedures 1in non-emergencv situations. The DEC already has more
than ample statutory authority to issue any immediate order iIn an
emergency. This bill would allow the exercise of regulatory power

justified only in an emergency when there i1s no emergency.

As we testified last week, the current compliance order
statute sets forth a thr”e stage procedure for non-emergency
situations. First, the DEC gives the citizen notice of the alleged
environmental violations. The citizen then has an opportunity to
meet with the department and to attempt to cure the violations.
Finally, i1f the problem cannot be satisfactorily resolved on an

informal basis, an administrative hearing is held to determine what

Page 1



action would be appropriate.

This existing procedure 1is the appropriate way to deal with
non-emergency situations. It 1s our understanding that this
committee has been told that the proposed amendments are necessary
to conform Alaska®"s compliance order procedures to federal law.

As a general rule, that is simply not correct.

As you are aware, the federal government has a very wide and
complex range of environmental statutes and regulations, many of
which provide some type of compliance order authority. Most
federal compliance order procedures, however, incorporate a three
step notice and opportunity to be heard procedure similar to
Alaska®s current compliance order statute. The compliance order

procedures employed in Part 24 of the EPA regulations on hearings

are a good example.

The EPA"s three stage process protects citizens®™ due process
rights to reasonable notice and opportunity to be heard before the
government takes final action against them. It also reflects
common sense. Most alleged environmental violations can be
resolved without resort to formal judicial enforcement actions.
The procedure proposed in HB 409 threatens Alaskans with an
impossible dilemma: either i1mmediately comply with arbitrary
compliance orders, or ret ise to obey the DEC order at the risk of

immediate penalties and force the Department of Law to file a

Page 2



judicial enforcement action. The current statutory procedures are
far preftrable to this type of confrontation. For these reasons
Exxon strongly recommends that the compliance order procedures not

be amended.

The new draft contains an entirely new section on
nonconsensual searches of "pervasively regulated facilities.” This
new section iIs unnecessary and unreasonable. In 1977, the Alaska
Supreme Court held that a similar rule which allowed OSHA
inspectors to enter workplaces without a search warrant violated
the Alaska Constitution. In 1978, the U.S. Supreme Court held that
an OSHA regulation allowing a warrantless search violated the

federal constitution.

The language in the latest draft would allow the DEC to enter
and search "pervasively regulated facilities,” without a warrant.
In the absence of an emergency, there is no legal justification for
this type of search in the enforcement of environmental 1 .,ws. The
United States Supreme Court has held that certain types of
enterprises may be searched without a warrant, but the businesses
to which they have applied this rule have been limited to
enterprises involving liquor and firearms. The warrantless search
provisions are therefore unconstitutional and should be taken out

of the bill.
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Finally, we have objections to the administrative penalty
provisions of the proposed bill. No one has presented any
reasonable justification to show that administrative penalties are
needed. Section 760 of the present statutes provides more than

ample judicial penalties.

IT administrative penalties are adopted, they should at the
least 1include the procedural safeguards contained in similar
federal statutes. The proposed scheme provides for an assessment
notice to be sent out that becomes final in 30 days. A hearing may
be requested, but there is no indication of when or whether such

a hearing will take place. The safeguards of the Administrative

Procedure Act are expressly denied.

Those major federal environmental laws which do provide for
administrative penalties also provide for notice and a right to a
hearing before the penalty can be imposed. (The Clean Air Act,
Federal |Insecticide Fungicide and Rodenticide Act (FIFRA), the
Solid Waste Disposal Act, the Toxic Substances Control Act, the
Clean Water Act, and the Comprehensive Environmental Response,

Compensation and Liability Act of 1980 (CERCLA).)

Citizens who deal with the Alaska Department ofEnvironmental
Conservation should be afforded the same due process protections
by DEC as they are by the federal agencies. These rights include

the right to a notice of the assessment, a clear right to a
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hearing, comprehensive rules that describe the hearing process, and
the requirement that the administrative agency make and prove its

case before the citizen is required to bear the burden of suffering

any penalty.

In closing, we would like to emphasize that this bill,
iIf adopted, would seriously impact all Alaskan citizens and
businesses.  Alaskans, like all Americans, are entitled to the
basic due process protections when dealing with state
administrative agencies and their staff. The proposals included
in CSHB 409 would significantly undermine tnose protections. We
continue to believe that the existing statutes fairly address both
emergency and non-emergency situations, and therefore recommend

that this bill not be enacted into law.
Thank you.

exxn409.com
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AMEN DMENT

OFFERED IN THE HOUSE
TO:: CSHB 409( ) (2/S/bV)

Page 1, line 8, after "violation":

Insert ; and providing for an effective date”

Page 3, line 28:
Delete "AS 46.03.760"
Insert "AS 46.03.758, 46.03.759, or 46.03.760(a)"

Page 6, after line 27:

Insert a new bill section to read:

Sec. 7. This Act takes effect immediately under AS

6-7 7A 1Ha
Bradley

BY REP. M.DAVIS

01.10.070(c)

2/7/90
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TABLE 13

CIVIL PENALTIES UNDER HAZARDOUS WASTE LAWS

Administrative Judicial
State Civil Penalties Civil Penalties
Alabama $25,000/day ($250,000 $25,000/day (no "cap")
"cap")
Alaska A"None,; 5100,000 plus $10,000/day
Arizona None 510,000/day
Arkansas $25»000/day None
California $10,000/day $10,000/day
$25,000/day (intentional or
$1,000-$ 10,000/day negligent violation or
(Porter-Cologne violation, of order)
Act)
$25,000-520,000-515,000-510,000
$5,000/day (Porter-Cologne
Ilt)
Colorado None $25,000/day

$25,000/day $25,000/day

Connecticut

Delaware "reasonable penalty" $25,000/day
(vioL of law, permit,
ceg.)
$25,000/day (vioL
of order)
District of Columbia Nona $25,000/day
Florida None $50,000/day
Georgia . $25,000/day None
Hawaii $10,000/day $10,000/day
Idaho None Ulo”jdO/day
Note: Penalty amount shown is the maximum assessment per violation unless
otherwise indicated.
Note: States that Lack authority to impose administrative civil penalties absent a

violator's consent receive a "None" in the administrative penalties column.



State
Ilinois

Indiana

lowa
Kansas
Kentucky

Louisiana

Maine

Maryland

M assachusetts

Michigan

Minnesota

Mississippi
Missouri
Montana
Nebraska

Nevada

New Hampshire

Administrative
Civil Penalties

$25,000/day

$25,000/day

$1,000/day
$10,000/day
None
$25,000/day

$60,000/day (order
violation)

None

$1,000/day ($50,000
"cap")
$1,000/day
$25,000/day (for un-
authorized release,
handling without

license, failure
to report)

None

$10,000 per inspection
(regardless of # viola-
tions or days; waived if
corrected within 30 days
of receipt of order)
$25,000/day

None

None

None

None

None

Judicial
Civil Penalties

$25,000/day

$25,000/day (plus an

additional $500/hour for violat-

ing any emergency order)
$10,000/day
$10,000/day
$25,000/day

$25,000/day

$50,000/day (order violation)

$25,000/doy

$10,000/day

$25,000/day

$25,000/day

$25,000/day

None

$10,000/day
410,000/day
$10,000/day
$10,000/day

$30,000/day



Table 13 (continued)

State

New Jersey

New Mexico

New York

North Carolina

North Dakota
Ohio

Oklahoma

Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin

Wyoming

Administrative
Civil Penalties

$25,000 per violation

(plus $2,500/day after
receipt of order)

$10,000/day

$25,000/day
$50,000/day (subs,
violation)

$10,000/day

None
None

$10,000/day (but only
for viol of order)

$10,000/day
$25,000/day
$10,000/day
$25,000/day
None

$10,000/day

$10,000/day
None
Nona
None
$10,000/day
Nona
None

None

Judicial
Civil Penalties

$25,000/day

$50,000/day (violation of

order or failure to pay)
$10,000/day

$25,000/day

$50,000/day (subs, violation)

None (de novo review of admin,

penalty)
$25,000/day
$10,000/day

$10,000/day

Nora

$25,000/day
$10,,000/day
$2%$i,000/day
$10,000/day
None

$25,000/day
$10,000/day
$10,000/day
$10,000/day
None

$25,000/day
$25,300/day

$10,300/day
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ENVIROMIEriAL ACTS

LOUISTANA

D. Requirement* of compliance order*

Any order issued under ;hil Section
shall state wish reasonable specificity all
of the following:

(I) The nature of the violation.

(21 A time limit for compliance.

(3) That in the event of noncompliance,
a civil penalty may be assessed.

E. Civil Penalties.

(1) Any person found io be in violation
of any requirement of this Chapter may be
liable for a civil penalty, to be assessed by
the commission, tbe secretary, the assis-
tant secretary, or the court of not more
than one million dollars or the cost of any
cleanup made necessary by such violation
and a penalty of not more than twenty-five
thousand dollars for each day of violation
and may be subject io revocation or sus-
pension of any permit, license, or variance
which had been issued to said perion. Any
person found to be in violation of this
Chapter shall be liable for legal interest
from the date of the asscr'r.ef.t of a civil
penalty until paid.

(2) Any person to whom a compliance
order or a cease and desist order is issued
pursuant to R.$. 30:1073(C) who fails to
take corrective action within the time
specified in said order shall be liable for a
civil penalty to be assessed by the commis-
sion. the secretary, the assistant secretary,
or the court of not more than fifty thou-
sand dollars for each day of continued)
violation or noncompliance.

(3) (a) In determining whether or not aj
civil penalty is to be assessed and in deter-/
mining the amount of the penalty or the
amount agreed upon in compromise, the
following factors shall be considered: j
**{i) The history of previous violations or
repeated noncompiiar.ee. |

(ii) The nature and gravity of the
violation.

(iii) The grots revenues generated by
the respondent.

(i » The degree of culpability, recalci-
trance, defiance, or indifference to regula-
tions or orders.

(v) The monetary benefits
through nor-ompliance.

(vi) Th» degree of risk to human health
or propcuy caused by the violation. j

(vii) Vhether the noncompliancc or vio.
tation id the surrounding circumstances
were immecd.ately reported to the depart
ment and whether the violation or norv
compliance was concealed or there was an
attempt to conceal by the person charged.

realized

(vili) Whether the person charged has
failed to mitigate or to make a reasonable
attempt to mitigate the damge* caused by
his noncompliance or violation.

(ix) The costs of bringing and prosecut-
ing an enforcement action, including *uuf
time, equipment use, hearing records, ex-
pert assistance, and such other items as
the commission finds to be a cost of (be
action.

(b) The secretary may supplement such
criteria oy rule. In the event that the order
with which the person failed to comply
was an emergency cease and desist order,
no penalty shall be assessed if it appears,
upon later bearing, that said order was
issued without reasonable cause.

(4) No penalty shall be assessed without
the person charged being given notice and
an opportunity for a bearing on such
charge. The person charged may waive a
hearing on the issue of whether or not a
violation bas occurred, and hb culpability
for such violation and any other ultimate
issue. When a hearing on the violation is
waived, a decision may be rendered upon
the uncontested faeu.

(5) After submission for a penalty de-
termination at a hearing, the commission,
secretary, or assistant secretary shall pro-
vide an opportunity for relevant and mate-
rial public comment relative ;0 any penal-
ty which may be imposed.
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LOUISIANA

C. Compliance orders; emergency cease
Find desist orders

tl) Upon a determination that a viola-
tion of this Chapter is occurring or is
about to occur which is endangering or
causing damage to public health or the
environment, the commission, the secre-
tary, the assistant secretary or an author-
ized technical secretary issue an
emergency eeasc and desist order. Upon a
rinding that the ordered cessation of oper-
ations, or any portion thereof, will not
completely abate the damages ro the envi-
ronment, in add ticn to the emergency
cease and desist order, affirmative obliga-
tions may be imposed on the violator re-
quiring him to take whatever steps
deemed necessary to abate the irTCpar-ble
damage to the environmcn'. The issuance
of such an emergency cease and desist
order shall not be subject to the limita-
tions and formalities relaung to notice and
bearings imposed with regard to adjudica-
tions under R.S. 49,950 et seq., but shall
be subject to all other applicable provi-
sions Of law. The emergency cease and
desist order shall remain in force until a
hearing can be held concerning the situa-
tion which prompted the emergency order,
but in no event shall such an emergency
order remain in force longer than fifteen
days.

(2) Upon determining thata vioiation of
any requirement of this Chapter has oc-
curred or is about to occur, notice may be
given either by personal service or certi-
fied mu), return receipt requested, to the
violator of his failure to comply with such
requirement or proceed pursuant to Para-
graph (3) of this subsection. If such viola-
tion extends beyond the thirtieth day after
notification, the commission, secretary or
assistant secretary shall either issue an
order requiring compliance within a speci-
fied time period, or the commission shall
commence a civil action for appropriate
relief, including a temporary or permanent
injunction.

(3) Upon determining that a violation of
any requirement of (his Chapter has oc-
curred or is about to occur, the commis-
sion. secretary, the assistant secretary or
the authorized representative of the assis-
tant secretary shall either issue an urdcr
requiring compliance within a specified
time period or the commission or secretary
shall commence a emit action for appiopri-
ate relief, including a temroury or perma-
nent injunction.

P.-J'E

ENVIRONMENTAL ACTS

CONNECTICUT

Section 22a-7. Cease and desist order, subsequent hearing

The commissioner, whenever he finds after investiga
tion that any person is causing, engaging in or main
taining, or is about to cause, encage in or maintain, an;
condition or activity which, in hisjudgment, will result ir
or is likely to result in imminent and substantial damag.
to the environment, or to the public health within th
jurisdiction of the commissioner under the provisions c
chapters 440. 442. 445, 446a, 446¢c, 446d and 440k o
whenever he finds after investigation that mere is
violation of the terms and conditions of a permit Issuer
by him that is in his judgment substantial and continu
ous and it appears prejudicial to the interests of th
people of the state to delay action until an opportunity
for a hearing can be provided, may, without prior hcai
ing, issue a cease and acsist order in writing to such
person to discontinue, abate or alleviate such conoition
or activity. Upon receipt of such order such person shall
immediately discontinue, abate or alleviate or shall re-
frain from causing, engaging in or maintaining such
condition or activity. The commissioner shall, within ter
days of such order, hold a hearing to provide the perso:
an opportunity to be heard and show that such conditio:
does not exist. Such order shall remain in effect until te:
days after the hearing within which time a new deciiioi
based on the hearing shall be made.
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WATER LAWS

ALABAVMA

(k) Whenever me commission has cause to believe that
any person is violating any rule or regulation
promulgated by the commission, the commission shall
cause a prompt investigation to be made in connection
therewith. If. upon inspection, the commission discovers
a condition which is in violation of the provisions of this
chapter, or any rule or regulation promulgated pursuant
thereto, it shall be authorized to order such violation to
cease and to take such steps necessary to enforce such an
order. The said order shall state the items which are in
violation and shall provide a reasonable specified time
within which the -violation must cease. The person
responsible shall make the corrections necessary to com*
ply with the requirements of this chapter, or rule or
regulation promulgated pursuant thereto, within the time
specified in the order. Nothing in this subsection shall be
deemed to ,revent the commission or the attorney
general from prosecuting any violation of this chapter, or
any permit, order or rule or regulation promulgated
pursuant thereto, notwithstanding that such violation is
corrected in accordance with any order.

DELAWARE

86163. Cease and desist order

The Secretary shall have the power to issue an order to
any person violating any rule, or regulation, or permit
condition, or lease condition, or provision of this
Chapter, to cease and desist from such violation. Any
cease and desist order issued pursuant to this section shall
expire (1) after 30 days of its issuance, or (2) upon
*iiMrr,wai of «aid order bv.the Secretary, or t.3) when
the order is superseded by an injunction, whichever oc-
curs llrst.

COLORADO

25-H-605. Cease md desist ordm. If
the division determines, with or without
hearing, (hat a violation of any provision
of this article or of any order, permit, or
conirol rrgulanon issued or promulgated
under authority of Ihts article esins. the
division may issue a ccasc and desist or-
der. Such order shall set lorih the provi*
sion alleged to be violatad. the fact* o>
leged to constitute tne violation. and the
time by which the acts or practices cjm-
plained oi must be terminated
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HAWAII

(A) To enter upon permittee's or variance holder’s
premises or premises of a person subject to preueatment
requirements in which '3 efluent source is located or in
which any records are required to be kept under the
terms and conditions of the permit or variance or pre-
treatment requirements;

(B) To Inspect any monitoring equipment or method
required in the permit or variance or by pretreatment
requirements; and

(C) To sample any discharge of pollutants or efiuent;
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WASHINGTON

70.94.100 Investigation of conditions by control offi-
cer or secretory ofsocial ard health services or director
of health — Entering private, public property. For ihc
purpose of investigating conditions specific to the con-
trol. recovery or release of air contaminants into the
atmosphere, a control officer, the department, or their
duly authorized representatives, shall have ihc power to
enter at reasonable times upon any private or public
property, excepting nonmultiple unit private dwellings
housing two families or less. No person shall refuse entry
or access to any control orfic-r, the department, or their
duly authorized representatives, who requests entry for
the purpose of inspection, and who presents appropriate
credentials; nor shall any person obstruct, hamper or
interfere with any such inspection.. C -

. T.J JERSEY

26:20-9.1

No person shall obstruct, hinder or delay, or interfere
with by force or otherwise, the performance by the
deportment or its personnel of any duty under the
provisions of this act. or of the act of which tnts act is
amendatory and supplementary, or refuse to permit SuC.h
personnel to perform tneir duties by refusing them upon
proper identification or presentation of a written order of
the department, entrance to any premises at reesonaole
hours.

VIRGINIA

§10-17.22. Right of entry. — Whenever it is necessary
‘or the purposes of this chapter, the Board or any mcmDer,
agent or employee when duly autnorized by the 3oard
mnay at reasonable times enter any establishment or upon
any property, public or private, for the purpose of ob-
taining information or conducting surv ,s or in-
sestications.

AIR LAWS

SOUTH DAKOTA

3-4A——41. Any duly authorized offi-

cer. employee, or representative of the
department may enter and inspect that
part of any property, premise or place in
whicn he has reasonable grounds to Be-
lieve is the source of air pollution at any
reasonable time for the purpose of inves-
tigating the air pollution or of ascertaining
the iflittrortsnipiiancc wlili tiirr L.iJpter
and rules ana regulations in force pursu-
ant thereto. No person shall refuse entry
or access to anv authorized representative
of the department who reuuests entry for
the purpose of *uch investigation, ano wno
presents appropriate credentials, nor »nall
any person obstruct, hamper or interfere

I with any such investigation. _

VE3VDCT
§557. Inspections

Any duly authorized officer, employee, or represen-
tative of the secretary may enter and inspect any proper-
ty. premise or place on or at which an air contaminant
source is located or is being constructed or installed at
any reasonable time for the purpose o’ ascertaining the
state ot compliance with this chapter and rules m tores
pursuant thereto. No authorized person shail refuse entry
or access to any authorized representative or the
secretary who requests entry tor purposes ot inspection,
and who presents appropriate credent'ils: nor snail any
person obstruct, hamper or interfere with the inspection.
If requested, the owner or operator or the premises snail
receive a resort setting torth all facts round whicn reiatc
to compliance status.



Pennsylvania

§4013.1. Search Warrants. — Whenever an agent or
employe or the department, charged with the enforce*
mem of
tight toexamine any air contamination source, or air
pollution control equipment or device, or is refused access
to or examination of books, papers and records pertinent
to any matter under investigation, iuch agent or employe
may apply for a searcn warrant to any Commonwealth to
issue the same to enable him to have access and examine
sucn property, ur contamination source, ait pollution
control equipment or device, 0L books, papers ma re-
cords. asthe case may oe. It thail be sufficient probable
cause toissue a search warrant that the inspection is
nece&sarv to srccerlv enforce the provisions ofthis act.

Shods IslsT.d

03-23—10. "Vnere-.er ire C.-eetCr has
reason :a cetieve mat ervinon is occur-
nag in eace;» oi '.rat oern.iteo under any
rule, rcju.at.cn or arcer made hereunder,
erc director nay -itrout hearing ccr.cuc:
Itests to determine me smuiion sr'ii; acn-
tuminonts from premises, ouildings or oth-
er p.ac*. aeicnj.ng to or .ontmncu cy any
person, or :0 require Such person :a pro-
vide such 'nformnion as he muy request
M-jaraifie *ucr emission. The sersan own*
ng or controlling the orermses. ouitomg of
airer piu.e id ce -.ejted snail provide the
cireeto” or n*» representatives or consul*
torts access during wonting hours. The
Cir.-utor. r.u representative* ur tonsu uni*
enail be empowered io e*ect scaiTctding
provide receajjry hole* and »tacic or duct
>you or sucn otne* samoung and test fa*
ciiitic* The iircctcr mas specify the test-
ing method io se o>ed sy quauiied person-
nel m accordance with good professional
practice and jnuuid such lesi »how that a
voution of * rule or reaulation mace
icrcunoor or any order of :hc director was
i.kUrnng ino person .Mull poy m addition
i- any other regulatory. civil, and/or
..-eimrul pcrjiiie* the enure co»t of iu*h
:e*i or test* .ir.fl an additional admmistra*
.>0 hru oi up ij one hundred percent
if*0'*i ci uid .*,i ;f u-m .oroc«*ta
h.nd CD*i> jrd ;r.*\ mail be detns'i.o >t
me g.cc. >_.-.jac: .r.d nC1J li-iM

AIR LAWS

the provisions ofthis set. has been refused the

Morch Dakoca

23-25-05. e

1. Any duly authorised uihter. emplov-
ee. or agent of the department may enter
and inspect sn> property, premise, or
place on or at which an air contaminant
source is located or is being constructed,
installed, ar established at any reasonable
tirr.j for the purpose of ascertaining the
state of compliance with this chaoier and
ruie* and_ regulations enforced pursuant
thereto. If requested, tht owner or opera-
tor oi the premises shut receive a report
setting forth ail fscis found wmch reiotc to
compliance status.

2. The deoartment may conduct tests:
and lake sim.plea of air contaminants,
fuci. process material, and other materials
whicn atT.-e: or may atfect emission of air
contaminants frem any source, and snail
hive the power to nave access to and copy
any records required by department rules
or regulations to bhe maintained, and to
mspeet monitoring equipment located on
the premises. Upon request of the depart-
ment the person responsible for the source
to o< -.cited shiil provide necessary holes
in stacks or ducts and sueh other safe and
prooer sampling ar.d test.ng facilities rs-
elusive of i.ntru.T.e.nta ano sensing devices
as nay oe necessary far prcper detcrm: :a-
t:on of the emission of air oonta.mmanti it
an autror.qec representative of toe depart-
mcr.i. curing tne course of an inspectl.n.
ostdir* a sample of sir caniaminant. fuel,
praccia material. cr ot.ner matcriai. he
sha.i .iiuc a receipt for :r.« sameic «b-
tamed to the o»>rcr or operator af. ar
person rotoors.jie for. the source tested

Nebraska

"(c) hor retuung tne rght af tr.tr# me

bection s|.if08. <I) Any person who
violates any of the provisions of the En*i*
ronmenm Praiection Act. or who fails to
periarm jny duty impied by iuch act
shall.

inspection to any aut.noMed departmenta.
representative, for violation of my ti.l.t'H
standards and limitations, nimg require
ments, monitoring requirements, or vinr
duality standards, for failure to cstu.n a
permit, oi for violation of a permit or or.,
permit condition or limitation or any r-*;c.
regulations. Of ordera of the director mcer
the National PoUuuns Oik i*(ge E. rm*.
non Syitem. created by th* C-san Wj;tr
Act. aa amended. 3) USC ..l ei icq
oc suBiect to a e»*ii penalty af mi “ cr:
than n.e thousand dollars per da., the
amount of sucn penalty W tc 8a»<u cr. ;.*t
sue oi the operation end if* degree a*;
catcns of She auUuliun.
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ALAB(ftt.
____________ —Any member

of the commission or iu employees or agents, without
itivance r.ottce and upon presentation of appropriate
eresentiais. may enter any property or any industrial or
other establishment at any reasonable time for the pur*
pcie of collecting such information, and no owner or
official in charge shall refuse to admit such member,
employee or agent for any purposes necessary to the
discharge of his official duty. Any records, reports or
information obtained by any member, employee or agent
of the commission from any person shall be subject to
the provisions of this subsection concerning confi-

dentiality.
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NDZANA

13- 1- 3-6. The department has the right through any
authorized agent, to enter at ail reasonable times in or
upon any private or public property for the purpose of
inspecting and investigating conditions relating to the
pollution of any water of this state. The department may
call upon any stato officer, board, department, school,
university, or other state institution, and the Ouicers o*
employees thereof, and receive any assistance necessary

to carrying out this chapter.

cclcsazo

25-8-306. Authority to enter and in-
spect premises and records, (t) The divi-
sion has the power, upon presentation of
proper credentials, to enter and inspect at
any reasonable time end in a reasonable
manner any property, premise, or place
for the purpoic of investigating any actu-
al, »uspec::a. or potential source of water
pollution, or ascertaining compliance or
noncompliance with any control regulation
or any oraer promulgated under this arti-
cle. Such entry is also authorized for the.
purpose of inspecting and copying records
required to oe kept concerning any efflu-
ent source.

(2) In me making of such inspections,
investigations, and determinations, the di-
vision. insofar as practicable, may desig-
nate at its authorized representatives any
gumnec personnel of the department of
igrtcuitu'e. The division may also request
assistance from any sucn state or local
agency or institution.

(3) If sucn cntrv or insoection -s denied
cr not consented to. the division is empow.
er:a to ana shall obtain, from the
diitr*ct or county court for the judicial
disiric; or county tn *hicn sucn property,
premise, or piace is located, a warrant to
enter and inspect any sucn property,
premise, or place prior to entry and in-
tpection. The district and county courts cf
the state of Colorado ire empowered to
.ssue such wirrants uoon a proper showing
of the neea for such entry mo insoection.

m cnlcia

mmJ-S-603. Power to inspect. The au-
thorized representative of the department,
upon presentation of his credentials, may
at reasonable times enter upon any public
or private property to:

til investigate conditions relating :o
Pollution of siate waters or violations of
permit conditions.

(2) have access to and cooy any rccurds
required under this chuotcr;

(3) inspect any nioniioring equioment
or method required under ‘i-i-ouliJ),
and

t-M sample any effluents which the own-
er or operator of such source is required to
-«er—yr-Twdcr ’I-1-oflJU i, _



SO*JTH DAKOTA

v——45. The secretary shall, at rec
le limes, have access to any point
including an industrial user of a
:ly owned treatment work*, and copy
ijords. inspect any monitoring equip*
or method required under
- 2--W. to sample any effluents being
urged into the waters of the state, or
sure compliance with the provisions
j cnapter
A.-2—16. The secretary may enter,
presentation of proper credentials
any premises in which a point
:e. including an industrial user of a
cly owneo treatment works, is locat*
:r wh.c;e any nccrds is required :0
aintamec pursuant to jjaA-Z-t- are
ed. _ *

RHOCE ISLAND

-12-15. “he director shall have t'ui\
*rs to inspect, and make orders reguA
; and directing all methods, meansi
devices employed on any steamer on
r vessel in the waters of the suie. or at1
installation on land, in receiving, car-
a. storing, heating, handling or dis-
-a.nj ar.y petroieum. gasoime. kero*
tar. oil. cr any product :r mixture
sot: and tr.e aircutor may by order
biiah ail ruies and regulatians ;o0 arc*
t the aocnarge or escape of any of »a.4
stances into the waters of the state.

WASHINGTON?

J55 — Right of entry, access to records, pemnent
Tment mv«bngations. The department through its
thonzed representatives, shall have the power to
:on any private or public property, including the
g of any ship, at any reasonable time, ar.d the
managing agent, master or occupant of such
y shall permit such entry for the purpose of
ating conditions relating to violations of possible
ns of ROW 90.43.315 through 90.43.365. and to
-cess to any pertinent records relating to such
y. including but not limited to operation and
uncc records and logs: provided. That in connec-
n the authority granted herein no person shall be
d to divulge trade secret”processes

WASHINGTON

WaC 173-201-110 SURVEILLANCE.
A continuing surveillance program, to as-
certain whetrter the regulations, w»>te dis-
posal permits, orders, and directives pro-
mulgated and/or issued by the
department are bemc complied with, will
be oonoucted by the department staff as
follows:

() Inspecting treatment and control
facilities
I (2) Monitoring and reporting of waste
«discharge characteristics.

(3) Monitoring receiving water quality. _

ARKANSAS

m2*1905. Persons operating disposal™
system — furnishing informatiun and per**
mining examinations and survevs. — Sub-
division I. FURNISHING INFORMA-
TION. The owner or operator of or any
contriouior of sewage, industrial wastes, or
oner wastes to any Jisousal system or m*
dusiriui user of a puo.iaiy ownec treatment
jy.tem. »nen -ecuesied b> i"c Drector.
snail furnisr. to the Department any infer*
manor wn;:r s rrevant to tlie suo..ea: a!
this Act and srtaii esiaousn and mliflta.n
sucn records, mase such reports. instoil.
use. and maintain sucn monitoring eoutp-
rrent or metnudi (inciudina w>e*e as*
P'ppva‘.e. bioiog.cal monitoring methods.,
si.mpie iucn ei’'luents and provide --an
other emormatian -s the Director may
reasonaoly require.

Suocivision 2. EXAMINATION OF
BOOKS AND RECORDS. The Depart*
rent or any juthor—ed employee or agent
f erj'ji. may examine and auny any book,
cacers. 'ecurds or memoranda renaming
to tne operation a a disposal sxstem.

Subdivision 3 ENTRANCE ON
PROPERTV Whenever it ‘naif be
necessary for the purpose of this Aat. the
Depa tment or any authorized member,
employee or agent thereof may enter upon
any property, puolic or private, "or the
purpose of obtaining information or con-
ductmj surveys or investigations.
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ENVIRONMENTAL AUDITING: DEVELOPING A
“PREVENTIVE MEDICINE” APPROACH TO
ENVIRONMENTAL COMPLIANCE

Courtney M. Price* and Allen J. Danzig**

l. Introduction

Achieving and maintaining compliance with the nation’s environ-
mental laws and regulations is a primary goal of federal and state regula-
tory agencies. As environmental regulation has matured, the emphasis
has expanded from initial compliance to continuous compliance. Recent
major environmental incidents have demonstrated the critical need for
companies to reassess their environmental programsland for regulatory
agencies to develop new compliance approaches. In developing compli-
ance strategies under the environmental statutes, the United States Envi-

NMronmental Protection Agency (EPA) has found that traditional

administrative and judicial enforcement efforts are not always sufficient
to achieve a high level of compliance from all regulated entities, includ-
ing industry, municipalities and federally-owned facilities. This has be-
come particularly apparent under the environmental programs which
regulate hazardous wastes and toxic substances. To address this issue,
EPA has explored the concept of environmental auditing2as an innova-

e Partner, Rivkin. Radler. Dunne Sc Bayh. Washington. D.C. B.A. 1963, University of
Alabama: J.D. 1975. University of Southern California Law Center. Ms. Pnce was formerly
the Assistant Administrator for Enforcement and Compliance Monitoring. United States En-
vironmental Protection Agency.

ee Special Assistant to the Assistant Administrator for Enforcement and Compliance
Monitoring. United States Environmental Protection Agency: B.A. 1977, University of Penn-
sylvania: J.D. 1980. Rutgers Law School.

The views expressed in this article are the personal views of the authors. No official sup-
port or endorsement by the United Slates Environmental Protection Agency is intended or
implied.

1 See Mays, Environmental Audits: A i\'ew Enforcement Tool. EPA JOURNAL. June
1985. at 27.

2. Several books have been wniten to assist corporations in developing environmental
audit programs. Seteg.. H. Blakesi.ee Sc T. Grabowski, A Practical Guide to Plant
Environmental Audits (1985); J. Greeno. G. Hedstrom &.M. DiBerto. Environ-
mental Auditing— Fundamentals and Techniques (1985); L. Harrison, The Mc-
Graw Hill Environmental auditing Handbook (1984); T. Truitt. D. Berz. D.
Weinberg, J.B. Molloy. G. Goldman. G. Price & B. Florence. Environmental Au-
Drr Handbook— Basic Principles of Environmental Compliance auditing (2d ed.
1983).
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tive approach to promote increased compliance by the regulated
community.

"Environmental auditing is a systematic, documented, periodic and
objective review by regulated entities of facility operations and practices
related to meeting environmental requirements."3 Auditing has been
more broadly defined as "an independent appraisal of a corporation’s en-
vironmental control systems and its environmental assets and liabilities
to enable management to make rational decisions relating to environmen-
tal matters."4 Audits can be used to "verify compliance with environ-
mental requirements; evaluate the effectiveness of environmental
management systems already in place; or assess risks from regulated and
unregulated material and practices."3 Auditing may also be viewed as a
quality assurance check by "verifying that management practices are in
place, functioning and adequate."6

Many corporate auditing programs, which began as ncheck on com-
pliance status, have evolved into a more comprehensive audit of environ-
mental management control systems to assess environmental risks.7 For
example, in reviewing a corporate management system for
polychlorinated biphenyls (PCBs),* an audit may analyze the system and
procedures for handling, storing, marking, cleaning up spills, inspecting,
record keeping and annual inventorying. The audit could also look for
risks not yet identified.

Audits should not be confused with the compliance monitoring ac-
tivities required by environmental laws, regulations or permits. Audit
programs do not replace the inspection programs of regulatory agencies;’
they evaluate direct compliance activities, such as obtaining permits, in-
stalling controls, monitoring compliance, reporting violations and keep-
ing records.10

This Article will describe EPA’s efforts to encourage environmental
auditing by regulated entities. First, it discusses the evolution of govem-

3. U.S. Envtl. Protection Agency. Interim Environmental Auditing Policy Statement. JO
Fed. Reg. 46.504 (1985).

4. Reed. Environmental Audits and Confidentiality: Can IVhat You Know Hurt You at
Much as 1Vhat You Dan's Know7, 13 Envtl. L. Rep. (Envtl. L. Inst.) 10.303 (Oct. 1983).

J. Interim Environmental Auditing Policy Statement, supra note 3. at 46,504.

6. Id

7. Arthur D. Little. Inc., Current Practices in Environmental Auditing,
Report to U S. Environmental Protection AGIN :y 1-2 (1984),

8. Polychlorinated biphenfls are denned as "any chemical substance that is limited to the
biphenyl molecule that has been chlorinated to varying degrees or any combination of sub-
stances which contains such substance.” 40 C.F R. $ 761.3 (1985).

9. See Interim Environmental Auditing Policy Statement, supra note 3. at 46,504.

10. 1d.
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ment and corporate interest in environmental auditing, including the
benefits gained by firms which have instituted auditing programs. The
Article then discusses EPA efforts to promote environmental auditing
through publication of the Agency’s Interim Environmental Auditing
Policy Statementlland the Agency’s negotiation of environmental audit-
ing provisions in enforcement case settlement agreements. Finally, the
Article discusses the major settlement agreements which contain envi-
ronmental auditing provisions, and concludes with some recommenda-
tions on the appropriate use of environmental auditing in achieving
EPA’s goal of continuous compliance.

Il. Evolution of Corporate Environmental

Auditing Programs

Environmental auditing programs were developed for sound busi-
ness reasons, primarily to assist regulated entities12in evaluating compli-
ance and in managing existing and potential pollution control problems,
rather than merely reacting to environmental crises.13 Much of the im-
petus for auditing programs has come from a number of recent cases in
which the release of chemicals in the environment has caused and con-
tinue to cause businesses to incur major costs.14 A highly toxic cloud of
methyl isocyanate released from the Union Carbide plant in Bhopal, In-
dia, which claimed about 2000 lives and 200,000 injuries and led to dam-
age claims of billions of dollars, is the most dramatic example of a
situation which has caused some companies to reassess their environmen-
tal and safety problems.11 Auditing programs also evolved, in part, from
Securities and Exchange Commission (SEC) enforcement case settle-
ments, which required environmental auditing.16 As a result of these
developments, several hundred major corporations in the country have
voluntarily developed environmental audit programs.17 Realizing that
they need to encourage a higher level of corporate attention to environ-

11. tnlenm Environmental Auditing Policy Statement, supra note 3. at 46.504.

12. Regulated entities include private firms and public agencies with facilities subject to
environmental regulation. Public agencies include federal, state or local agencies, and special
purpose organizations such as regional sewage commissions. Id. at 46.504 n.l.

13. 1d. at 46.504.

14. Mays, supra note |, at 27.

15. 1d. See also Hall. Environmental Audits— A Corporate Response To Bhopal. Envtl.
Forum, Aug. 1985. at 36.

16. See In re Occidental Petroleum Corp . [1980 Transfer Binder] Fed. Sec. L. Rep.
(CCH) rr 82.622. 83.356 n.34 (1980); In re United States Steel Corp.. [1979-1980 Transfer
Binder) Fed. Sec. L. Rep. (CCH) 1 82.319 (1979); SEC v. Allied Chem. Corp., No. 77-0373
(D.D C 1977). Sec also Reed, supra note 4. at 10,303-04.

17. Address by Francis Phillips, Deputy Regional Administrator, U.S. Envtl. Protection
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mental compliance, the federal government and state regulatory agencies
have also taken a strong interest in auditing.

The benefits of environmental auditing are tangible and significant.”
First, firms face potential civil and criminal liability under state environ-
mental laws and the environmental statutes administered by F.PA, such
as: the Clean Air Act,19 the Clean Water Act,20 the Resource Conserva-
tion and Recovery Act (RCRA),2l the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA)3 and
the Toxic Substances Control Act (TSCA)33 The new EPA Policy on
Civil Penalties, issued February 16, 1934, directs that penalties must, at a
minimum, reflect the economic benefit or savings of delayed compliance,

Agency, Region VI, at the Government Institutes, Inc. Environmental Auditing Cotrnc (Apr.
18. 1985).

18. See generally Arthur D. Little. Inc., Benefits of Environmental AUOrrtNC,
Report to US. Environmental Protection Agency (Dec. 1984) [hereinafter Benefits
of Environmental Auditing); J.Greeno. G. Hedstrom & M. D iBerto, supra note 2,
at 11-21; L. Harrison, supra note 2. at 1-9 to 1-21.

19. 42 U.S.C. 88 7401-7642 (1982). Clean Air Act § 113(b) provides up to S25.000 civil
penalties per day of violation. CAA § 113(b), 42 U.S.C. § 7413(b). Section 113(c) provides
criminal penalties of S25.000 and jail terms of up to one year for certain knowing violations.
Id. § 113(c), 42 U.S.C. § 7413(c).

20. 33 U.S.C. 88 1251-1376 (1982) (minor subsequent amendments have been enacted).
Section 309(b) of the Clean Water Act provides up to S10.000 civil penalties per day of viola-
tion. including a permit limitation or condition. CWA § 309(b), 33 U.S.C. § 1319(b) (1982).
Section 309(c) provides criminal penalties of $S25.000 and jail terms of up to one year for
certain knowing violations. 1d. § 309(c), 33 U.S.C. § 1319(c) (1982).

21. 42 U.S.C. 88 6901-6987 (1982). RCRA provides a comprehensive program for the
cradle-to-grave management of hazardous wastes. This program covers generators, RCRA
§ 3002.42 U.S.C. § 6922 (1982), and transporters, id. 8§ 3003, 42 U.S.C. § 6923 (1982). as well
as facilities which treat, store or dispose of hazardous waste. Id. § 3004, 42 U.S.C. §6924
(1982). RCRA provides for civil penalties of up to S25.000 per day. Id. § 3008(g), 42 U.S.C.
§ 6928(g). RCRA criminal penalties include

knowingly transporting any hazardous waste to a facility that does not have a permit;

knowingly treating, storing, or disposing of any hazardous waste without a permit or

in violation of any material condition of a permit: knowingly making any false mate-

rial statement in any document filed, maintained, or used to comply with RCRA;

and. for any person who has handled or is handling any hazardous waste, knowingly

destroying, altering, or concealing any record required by regulations to be
maintained.
Id. § 3008(d), 42 U.S.C. § 6928(d) (1982).

22. 42 U.S.C. 88 9601-9657 (1932). CERCLA creates a fund for cleaning up abandoned
hazardous waste sites and imposes strict joint and several liability rn persons who arrange for
treatment or disposal, or who arranged with a transporter for tran'-rortaiion for treatment or
disposal of hazardous substances at such facilities. CERCLA 8§ 10a-107, 12 U.S.C. §§ 9606-
9607 (1982). —

23. Section 16(a)(1) of TSCA provides for civil penalties of up to S2J.000 per day of viola-
tion of the Act. TSCA § 16(a)(1). 15 U.S.C. § 2615(a)(1) (1982). Section 16(b) provides foe
criminal penalties of 525,000 per day of violation, or imprisonment for up to owe year, for
knowing or willful violations. 1d. § 16(b), 15 U.S.C. § 2615(b).
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aS well as the seriousness or gravity ofthe violation.24 Violators also face
potential environmental liability for violations of certain SEC disclosure
requirements,2 and tort liability arising from personal injury, property
damage or toxic tort claims.2> Indeed, environmental audits may be re-
quired in order for a firm to obtain pollution liability insurance.27

Audits may be needed especially where a company wants to
purchase, sell, lease or modify facilities. The company must be aware of
any real or potential liabilities associated with the transaction to ensure
that undisclosed liabilities will not come back to affect future opera-
tions.2S The audit will also assist facility managers in understanding and
interpreting regulatory requirements and potential liabilities.2 Thus, an
environmental audit provides corporate management with assurance that
potential problems have been addressed before serious accidents, govern-
ment enforcement or private lawsuits may result.50

Second, firms can save money by assessing potential environmental
violations and risks as well as by making capital spending decisions to
correct violations, to reduce risks and to maintain proper operation of
treatment systems.51 For example, a firm may realize cost savings
through process changes which reduce the amount of raw materials
needed and which result in less pollution at the end of the manufacturing
process.52 Thus, when a corporation must obtain a new National Pollu-
tant Discharge Elimination System (NPDES) permit, it may choose to
review not just the basis for the permit, but the entire manufacturing
process to determine if cost-effective changes may be needed.55 A com-

24. See infra notes 93-106 and accompanying text for a discussion of the Policy on Civil
Penalties

25. See Securities and Exchange Act of 1934. 15 U.S.C. §§ 78a-78kk (1982). SECregula-
tions require all publicly held companies to disclose the effects of compliance with,and legal
proceedings under, federal and state law through public filings to the SEC. Regulation S-K.
Item 10I(c)(I)(xii). 17C.F.R. §229.101(c)(I)(xh)(1985); Instruction 5to Item 103, 17C.F.R.
§ 299.103 (1985). Significant misstatements or omissions could result in criminal or civil lia-
bility under the federal securities laws. See L. Harrison, supra note 2. at 2-109 to 2-119,

26. See Garrett. Compensating I'ictims of Toxic Substances: Issues Concerning Proposed
Legislation. 13 Envti. L. Rep. (Envtl. L. Inst.) 10,172 (June 1983).

27. H. Blakeslee & T. G rabowski, supra note 2. at 5-6.

28. J. Greeno, G. Hedstrom & M. DiBerto, supra note 2, at 13.

29. Id. at 14. Seealso L. Harrison, supra note 2. at 29.

30. See J. Greeno. G. Hedstrom & M. DiBerto. supra note 2. at 13-14.

31l. Benefits of Environmental Auditing, supra note 18. at 6-8. 11-14; Friedman,
Managing and Resolving Corporate Environmental Issues. Envtl. Forum, 7eb. 1985, at 28-
31.

32. Friedman, supra note 31, at 31.

33. Id.
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pany may also effect such savings by implementing similar changes at
other company plants.

Third, an environmental auditing program can result in an im-
proved relationship between a firm, regulatory agencies and the public,
particularly where audit-discovered violations are identified and cor-
rected within a relatively short period.34 Further, EPA generally bases
its enforcement priorities on industries with significant compliance
problems.3% Also, in developing an appropriate enforcement response to
particular violations, EPA may give some consideration to expeditious,
good faith efforts to achieve compliance.3%

Finally, regulatory agencies such as EPA obtain significant benefits
from environmental auditing programs. These benefits include better as-
surances of compliance from regulated entities, more efficient use of gov-
ernment inspection and enforcement resources, improved cooperation
with companies, better compliance information and useful information
about audit systems.37 Thus, environmental auditing can significantly
complement the government’s efforts to achieve continuous compliance.

While the benefits of auditing programs are significant, regulated en-
tities have perceived some risks in developing such programs. Audit re-
ports may generate information on violations of a po..ution control
statute- which may not be otherwise discovered by a regulatorv agency
during its normal compliance monitoring activities. Such information
could form the basis for an EPA or state enforcement action.3! An audit
report can also create potential criminal liability where the government
can establish that corporate officials knew of violations.39 Finally, the
environmental statutes authorize private citizens to sue violators through
citizen suit" provisions.40 Of course, a well-run audit program should
expeditiously correct identified violations and other potential liabilities.

34. See H. Blakeslee & T. Grabowski, Supra note 2. at 5; M. W eiss. Issues of Confi-
dentiality and Disclosure in Environmental Auditing. Report to US. Environ-
mental Protection Agency 2 (1984).

35. See generally O ffice of the Adm'r, US. Envtl. Protection Agency, Agency
Operating Guidance, FY 1986-1987, at 1-2 (discussing the EPA Priority List for Fiscal
Year 1986-1987).

36. See U.S. Environmental Protection agency, A Framework for Statute-
Specific Approaches to Penalty Assessments— Implementing EPA’S Policy on
Civil Penalties 19-20(1984) (hereinafter cued as Implementing EPA's Policy on Civil
Penalties).

37. Benefits of Environmental Auditing, Supra note 18. at I.

38. See Reed, supra TOte 4, at 10.304.

39. Id.

40. See.e.g.,, RCRA 1) 7002, 42 U.S.C. 8§ 6972 (1982). See also Miller. Private En/foreemrnt
of Federal Pollution Control Laws. pt. I. 13 Enver. L. Rep. (Enver. L. Inst.) 10J04 (Oct.
1983).
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There are also risks from the private sector. The audit report may
contain trade secrets about the company’s production process.4l Thus,
firms may attempt to limit governmental access to such reports, particu-
larly if they contain information not required to be reported under one of
the environmental statutes.

To address these concerns, well-informed counsel can assist in struc-
turing an audit system to protect particularly sensitive information
through application of the attomey-client privilege and other exceptions
to the discovery rules.42 Further, in developing an approach to en-
courage the growth of environmental auditing, EPA has sought to recog-
nize the legitimate concerns of regulated entities while preserving its
enforcement prerogatives.

1. Development of EPA Environmental Auditing Policy

EPA’s interest in environmental auditing evolved from recognition
of mutual gains to be deriv by the regulated community and the federal
government. In view of recent environmental calamities and the in-
creased complexity of environmental regulation, EPA has sought to en-
courage a higher level of corporate consciousness regarding compliance
with environmental laws.422 However, the Agency does not have suffi-
cient resources to enforce these laws against all regulated entities who are
in violation, and must consider innovative approaches to make compli-
ance and enforcement programs more efficient. EPA has attempted to
preserve its enforcement options while providing sufficient flexibility to
give regulated entities an incentive to conduct audits.44 Thus, the
Agency has addressed concerns'abour Agency access to and use ofaudit
reports in enforcement actions, as well as the concern for flexibility in
corporate design and management of auditing programs.

In developing a policy on environmental auditing, EPA originally
considered mandatory auditing programs requiring firms to hire external
auditors to certify compliance with permits and other requirements.
However, the Agency rejected this concept.43 Regulated entities have
strongly objected to using audits as an additional regulatory program or
requirement,46 EPA subsequently considered less structured methods to

41. Reed, supra note 4. ai 10,304.

42. See id. ai 10.308.

43. See Mays, supra note I. at 27.

44. 1d.

45. For a discussion of the evolution of EPA policymaking in environmental auditing, see
L. Harrison, supra note 2. at 5-3 to 5-21.

4t>, See O ffice Of Policy. Planning & Evaluation. US. Envtl. Protection
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encourage achievement of auditing goals, and encouraged auditin

through participation in numerous auditing conferences, workshops and
seminars sponsored by EPA, states, localities, trade associations and pro-
fessional organizations.47 EPA’s policy work in this area culminated in

November. 1985, with the publication of the Interim Environmental Au-
diting Policy Statement.48

A. The Environmental Auditing Policy Statement
I.  Encouraging environmental auditing

The Environmental Auditing Policy Statement initially provides that:
"It is EPA policy to encourage the use of environmental auditing by reg-
ulated entities [including federal facilities] to help achieve and maintain
compliance with environmental laws and regulations, as well as to help
identify and cortect unregulated environmental hazards."4* While state
and local regulatory agencies have independent jurisdiction over regu-
lated entities, EPA encourages states to adopt the Environmental Audit-
ing Policy Statement and approach auditing in a consistent manner.30
EPA also encourages regulated entities to adopt sound environmental
management practices that improve environmental performance, includ-
ing programs that ensure the adequacy of internal systems to achieve,
maintain and monitor compliance.-1

The policy further states that EPA will not dictate or interfere with
the environmental practices of private or public organizations,52 and will
not prescribe minimum requirements ‘or audit programs. Nonetheless,
to provide some guidance to regulated entities which want ro develop

environmental audits, the policy outlines the common elements of effec-
tive audits:

(1) explicit management support for environmental auditing
and commitment to follow-up on audit findings;

(2) an environmental audit function independent of audited
activities;
(3) adequate team staffing and auditor training;

Agency. Public Comments Received on thf. EPA Intcrim Environmental Audit-
ing Policy Statement (19861 (hereinafter cued as Public Comments).

47. Speech by James Edward. U.S. Envtl Protccuon Agency. EPA'» Environmental Au-
ditmc Outlook: Compliance and Enforcement's View, at the Edison Electnc Institute iSepi
27. 1984V

44 Interim Environmental Auditing Policy Statement, >u/>rj note I. at **.50508

44 1J at 4h.504

50 1J. at 46,106

51 lit at 46.505

52. U
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encourage achievement of auditing goals, and encouraged auditing
through participation in numerous auditing conferences, workshops and
seminars sponsored by EPA, states, localities, trade associations and pro-
fessional organizations.47 EPA’s policy work in this area culminated in
November. 1985. with the publication of the Interim Environmental Au-
diting Policy Statement.48

A. The Environmental Auditing Policy Statement
1. Encouraging environmental auditing

The Environmental Auditing Policy Statement initially provides that:
"It is EPA policy to encourage the use of environmental auditing by reg-
ulated entities [including federal facilities] to help achieve and maintain
compliance with environmental laws and regulations, as well as to help
identify and correct unregulated environmental hazards."4 While state
and local regulatory agencies have independent jurisdiction over regu-
lated entities. EPA encourages states to adopt the Environmental Audit*
ing Policy Statement and approach auditing in a consistent manner.50
EPA also encourages regulated entities to adopt sound environmental
management practices that improve environmental performance, includ-
ing programs that ensure the adequacy of internal systems to achieve,
maintain and monitor compliance.5l

The policy further states that EPA will not dictate or interfere with
the environmental practices of private or public organizations.®2and will
not prescribe minimum requirements for audit programs. Nonetheless,
to provide some guidance to regulated entities which want to develop
environmental audits, the policy outlines the common elements of effec-
tive audits:

(1) explicit management support for environmental auditing
and commitment to follow-up on audit findings;

(2) an environmental audit function independent of audited
activities;

(3) adequate team staffing and auditor training;

Agency. Public Comments Received on the ERA Interim Environmental Audit-
ing Policy Statement (1986) (h-rewafter citeu as Pubi iCComments).

47 Speech by James Edward. S. Envtl. Protection Agency. EPA\ Environmental Au-
diting Outlook: Compliance and Enforcement's View, at the Edison Electric Institute (Sept.
27. 1934).

48 Interim Environmental Auditing Policy Statement, suneo note 1. at H.505 08.

4» hi. at 4h.J04

*0 tJ. at 46.J06

81 ht at 46.505

52. U.
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(4) explicit audit program objectives, including scope, re-
sources and frequency;

(5) a process which collects, analyzes, and interprets docu-
ments and information on compliance and management effec-
tiveness sufficient to achieve audit objectives;

(6) specific procedures to promptly prepare candid, clear and
appropriate written reports on audit findings, corrective actions
and schedules for implementation; and

(7) quality assurance procedures to assure that the environ-
mental audits are accurate and thorough.51

The policy emphasizes that ultimate responsibility for the environmental
performance of the facility lies with top management, and that independ-
ent internal or third party auditors should conduct the audit.54 Corpo-
rate officials have agreed that top management support and responsibility
for environmental decisions are critical to successful auditing
programs.%

2. Agency requests for audit reports

Second, the policy addresses the extent to which EPA may make
requests to obtain audit reports. The extent of Agency access to and use
of audit information in enforcement has created the greatest concern
among regulated entities.50 In addressing this issue. EPA has attempted
to balance the use of its broad authority to obtain compliance-related
information with these concerns.

EPA can obtain audit generated information in several ways. The
major environmental statutes authorize EPA to require extensive moni-
toring, recordkeeping and reporting schemes relating to compliance with
these laws.57 Pursuant to this authority, EPA has promulgated regula-

53. Id. at 46.507.

54. 1d at 46.505.

B5. Set. e.g., Freedman. Organmng and M anatmg Effective Corporate Environmental Pro-
tection Programs, Envtu Forcm. May 1184. at 40-11 In describing the Occidental Petro-
leum Corporation'! environmental management program. Mr Freedman states: "Top
corporate management no* ts strongly committed to and involved in the company's environ-
mental management programs, as perhaps best demonstrated by the Board of Directors' [tic)
having taken the relatively unusual step of having established an Environment Committee
composed of board members.” Id at 41.

56. Set generally Public Comments, Supra n.ne 46.

57. See, eg.. CWA §308. 33 USC § 1318 (11821. CAA ? 114.41 U.S.C. § 7414 11182).
In United States v. Tivlan Laboratories, Inc . 581 F 2d 41. 55 (1st Cir |178),eerr. denied. 442
U.S. 942 (1979), the court upheld EPA'x broad authority to make information requests under
these statutes.
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tions on monitoring, recordkeeping and governmental access.51 Thus, in-
formation which is generated by an audit containing required reporting
data, such as a Clean Water Act discharge monitoring report, must be
reported to EPA or a state agency although it does not have to be re-
ported as part of the audit.® In addition, EPA has authority to request
production of audit files and reports where reasonably related to author-
ized investigations under several statutory provisions, even if the infor-
mation is not required to be reported.'0 The Agency can obtain access to
information that is relevant to an authorized enforcement investigation,
including information used to prepare audits and the audit reports them-
selves.I1 Finally, audit reports could be obtained by governmental or pri-
vate parties through discovery in civil litigation.62

Recognizing that routine Agency requests may have some inhibiting
effect on auditing programs, the policy statement provides that “EPA
will not routinely request environmental audit reports.”&6 At the same
time, EPA maintains its authority to request and receive information in
audit reports under the various environmental statutes.64 EPA may re-
quire such reports where consent decrees contain audit provisions with
reporting requirements, where a company’ management practices are
raised as a defense, or where state of mind is a relevant element of in-
quiry.65 Importantly, the policy recognizes that regulated entities have
continuing obligations to monitor, record or report information required
under environmental statutes, regulations or permits, and that EPA has
access to that information.66

Industry commentators on the Environmental Auditing Policy State-
ment felt that EPA did not go far enough to limit its policy on access to
audit reports. They also felt that access should be limited to bad faith
efforts to conceal evidence of violations or criminal investigations.67

58 St*, e.f.,, Clean Water Act—.National Pollutant Discharge Elimination System
(NPDES) regulations. 40 C F R $ 122 (1985).

59. St* Envti. L Inst. Environmental auoit Issue Paper: Deities to Report
or Disclose Information on the Environmental Aseects of Desists* Activities.
Report to US Environmental Protection agency 4 (1985).

00. 1Id,

61. St* Mobil Oil Corp v EPA. 13 Envtl. L. Rep (Envtl 1. Inst 120,6)5 (N D Il
1982).d/f</. 716 F 2d I1S7(7ihCit 198J). Public Serv. Co. v. EPA. 509 F Supp 7201S D
Ind. 19811 tijfd. 682 F 2d 626 (7ih Cir 1982). cert dtmtd. 4)9 U S 1127 (1983).

62. Se* Reed, tupra note 4, al 10,305

6) Interim Ensirmrmenial Auditing Policy Statement, upra note 3. at 46.505 Umpha“‘1%

m ortgirall
64 Id

65 Id
66 Id

67 St* Ptnttc Cqmmisis ivpru note 46, comments o( CPU Service Corp
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EPA rejected this line-drawing since many Agency legal officials felt that
such a limited set of circumstances could appear to offer a defense to
those unwilling to provide required or requested information, and thus
limit circumstances where EPA would request audit reports.

Nonetheless, with counsel’s assistance to set up an audit system, reg-
ulated entities can take certain steps to protect audit generated informa-
tion. While the Federal Rules of Civil Procedure would generally favor
disclosure of adit information.88 a company may attempt to demon-
strate that one of the exceptions to the discovery rules applies.69 These
include the attorney-client privilege,70 the work product doctrine7l and
the privilege for self-evaluative documents.72 However, it may not be
practical to bring the entire audit process within one of these exceptions
given the regulated entity's interest in developing corporate-wide support
and technical expertise for an audit program.

3. EPA enforcement response to environmental auditing

Next, the Environmental Auditing Policy Statement addresses the
impact of environmental audit programs on EPA enforcement response.
The Agency examined the extent to which it could reduce the potential
disincentives for auditing consistent with maintenance of a strong en-

68. Fro R. Civ. P 26(b)(0) state*

Panic* may obuin discovery regarding any mailer, noi privileged, which is relevant

lo the subject mauer involved in the pending action, whether it relates to the claim or

defense of the party .... It isnot ground for objection that the information sought

will be inadmissible at the trial if the information sought appears reasonably calcu-

lated to lead to the discovery of admissible evidence.

69. For a discussion on protecting the contidentulity of environmental audits, see L. Har-
RtsoN, supra note 2. at 4-3 to 4-15. Reed, supra note 4. at 10.305-07.

70. To demonstrate the attomev.client privilege, the following elements must be present:
(1) the communication at issue muti have been made as part of legal advice given by an attor-
ney; (2) the communication must be between attorney and client; and (3) the communication
must be treated in a confidential manner. The privilege can be waived through voluntary
disclosure by the holder of the privilege. McCormick on Evidence 88 87-97 (E. Cleary 3d
ed. 19841

71. The work product doctrine applies to documents, notes and other tangible things pre-
pared in anticipation of litigation The proiecnon is generally lifted if the party seeking discov-
ery has substantial need of the materials in the preparation of his case and is unable without
undue hardship to obtain the substantial equivalent by other means. Stt Fed. R. Civ. P.
26(bM3) An attorney's mental impressions, conclusions, opinions ot* legal theories may be
protected whether or not a showing is made See Upjohn Co. v. United States. 449 U.S. J33
(1981).

72- The self-evaluation privilege may be established by showing: (1) an internal review
process serves an important public interest; |2) disclosure would cut off candid reviews, and
1J) preparation of the reviews is for internal use only Set Reed, supra note 4. at 10.306
However, court* have been unwilling to apply the privilege to prevent disclosure to a govern-
ment agency. See Federal Trade Comm nv TRW. Inc. 628 F 2d 207. 210 (D C. Cir. 1980)
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forccmp.it program.71 In other words, where a violator institutes an en-
vironmental auditing program, should the government reduce its
compliance monitoring or reduce enforcement responses to violations
that arc either alleged i an enforcement action or discovered by an
audit?

As with EPA access to audit reports, the appropriate EPA enforce-
ment response to environmental auditing does not present the Agency
with significant legal constraints. The environmental statutes and case
law generally allow EPA flexibility in developing enforcement responses
to environmental violations. Several courts have held that the duty to
find a violation is not mandatory.*4 Where EPA makes a finding that a
violation exists. EPA generally must take some type of formal enforce-
ment action (i.e.. either administrative or judicial) under the Clean Water
Act,11 under the Clean Air Act76or under RCRA.77 All statutes author-
ize EPA to choose the type of formal enforcement response.7 In addi-
tion. while the environmental statutes provide EPA with authority to
obtain substantial penalties.7 the law docs not mandate that EPA obtain
a certain level of penalty or other relief in an enforcement case.*0

The Environmental Auditing Policy Statement provides that “EPA
will not promise to forgo inspections, reduce enforcement responses, or
offer other such incentives in exchange for implementation of environ-
mental auditing or other sound environmental practice.”"*1 While audits
may complement inspections, they do not provide a substitute for regula-
tory oversight.® Howe' er, the Agency recognizes that, in setting inspcc-

73. See Envtl. L. Inst. Environmental Audit Issue Paper: Enforcement Re-
sponse. Report to U.S. Environmental Protection Agency 4 <19851 [hereinafter cued
as Enforcement Rcsponsl|

74. Sierra Club v Tram. 557 F 2d 485 (5th Cir. 1977); Caldwell v. Gurley Ref. Co. 333 F
Supp. 252 (ED. Ark. 1982). Contra South Carolina Wildlife Fed'n v. Alexander. 457 F. Supp
118 (D S C. 1978).

75. See Souih Carolina Wildlife Fed'n v. Alexander. 457 F Supp 118.131 (D S C. 19781.
People ex eel. Scott v. Hoffman. 425 F Supp. 71, 77 (S D 1ll. 1977). But see Sierra Club ».
Train. 537 F 2d 485. 490 <5th Cir 1977)

76. See Council of Commuter Orgs v Metropolitan Transit Auth . 683 F 2d 663 (2d Cir.
1982). Luckie v Gorxuch. 13 Envn L Rlp (Envfi L. Inst.) 20.400 (D. Anx. 198)1.
Conoco. Inc. V. Gardcbrtng. 503 F Supp 49. }( {N D Il 1980). Contra Kentucky ex nl-
Hancockv Ruckelshauv. 497 F 2d 1172. 1177 (6th Cir 19?4l.ur/V on other eronndt tub no* «
Hancock s Train. 4’6 U S 1e»7 (1976). New England legal Found v Covtle. 475 F Surp
425. 4)6 tD Conn J979). j/J'J ,n (<art. n-*d in port, 6'2 F 2d 9)6 (2d Cir. 1780)

77. Seeludtie v**Cntrxuch. 13 Env it | Rti- (Envii L Inst)20400(D Anr 1*8»»

78. Sec Enforci minr Ktsponm . ,upra note 7). at 9-10

79 See tupni notee 14.23

80. Sec iIMORCIivViiNt Kivponsc. mprj note 7). jt 9.10

81 Interim Environmental Audiline Police Statement, tupra note '. at 4*.5M

82. 1J.
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tion priorities, "facilities with a good compliance history may be subject
to fewer inspections."®'

Similarly, EPA states that it will not reduce its enforcement re-
sponses or offer other incentives in exchange for auditing.*4 However,
the Agency explains that, in developing a particular enforcement re-
sponse to violations, "EPA policy is to take into account, on a case-by-
case basis, the honest and genuine efTorts of regulated entities to avoid
and promptly correct environmental problems."*-' Reasonable efforts to
avoid noncompliance, expeditious correction of environmental problems
discovered through audits or other means, and implementation of meas-
ures that will prevent the recurrence of these problems may be consid-
ered by EPA as honest and genuine efforts to assure compliance.*6

Industry commentators on the Environmental Auditing Policy State-
ment have sought a more definitive statement on the use of discretion in
levying penalties where an auditing program exists.37 While EPA does
not provide such a statement, it has provided additional guidance on en-
forcement response in related policy statements and has agreed to use
some enforcement discretion in negotiating consent decrees with audit
provisions.**

The Agencywide Compliance and Enforcement Strategy8 directs
EPA to select enforcement responses on a case-by-case basis after consid-
ering: (1) the gravity of the violation in terms of environmental impact
and effect on EPA’s ability to carry out its progiams; (2) the reasons why
the violation occurred: and (3) the nature of the violator, including its
compliance record and the economic benefit it gained as a result of the
violation.”0 Many EPA program-specific enforcement policies further set
enforcement priorities for certain categories of violations.” For exam-
ple. under the RCRA Enforcement Response Policy, a primary enforce-
ment priority is all Class 1 groundwater violations.”2 Further. EPA
policy sets categcries of violations for which cash penalties must be

S3. Id.

84. Id.

83. Id.

86. Id. at 46.3054)6.

87. See Public Comments. :upra noie 40. comments of GPL.” Sen ice Corp.

88. For a discussion of environmental audit provisions in EPA consent decrees, see infra
notes 104-10 and accompanying text.

89. Envtl. Protection agency. Agency wide Complixnce and Entorcement
Strategy and Strategy Framework for EPA Compliance Programs (19841.

90. Id. at 25.

91. See. eg, Envtl. Protection agency. RCRA Eneorcement Response Policy
6-14 (1984)

92. Class 1 violations involve a release or threatened release of hazardous wastes to the

Jif. &

-dfe. * "X A .
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pa:d.%

EPA has also developed a policy establishing criteria for federal en-
forcement where initial enforcement of an environmental statute has
been delegated to the state.94 To generally avoid federal enforcement,
states must take “timely and appropriate” enforcement action/5 The
policy requires initiation of formal legal action by a state within a certain
period of time after detection (either through issuance of an administra-
tive order or civil referral), and sets criteria for selecting appropriate
state enforcement responses.9% Program-specific policies have defined and
implemented the "timely and appropriate” concept.97

Although it does not explicitly address auditing, EPA’s Policy on
Civil Penalties'B also provides some guidance for calculating penalties in
administrative and judicial enforcement actions where the violator agrees
to perform an activity, such as an audit, as part of a settlement. At a
minimum, the penalty must remove the economic benefit for failure to
comply9 and obtain an additional amount to reflect the seriousness or
gravity of the violation.100 The gravity component of the penalty can be
adjusted to reflect the following factors: (1) degree of willfulness; (2) his-
tory of noncompliance; (3) ability to pay; and (4) degree of coopera-
tion.101 Statute-specific penalty policies also discuss these adjustment
factors.1®2 Expeditious correction of past compliance problems may re-
s. It in some mitigation.16

Thus, a company's willingness to set up an environmental auditing
program as part of a settlement, as well as expeditious correction of new

environment, failure to assure groundwater protection, proper post-closure care, or deliver)' of
wastes to a permitted interim status facility. Id. at It.

93. Enforcement Response, Supra note 73. at 11-13

94. Envtl.Protection agency. Implementing the State/Fcderal Partnership
in Enforcement Agreements (1984),

95. Id. at 11-14.*

96. Id. at 11-12.

97. For example, ihe RCRA Enforcement Response Policy requires administrative action
or case referral for certain class | violations within 90 days. RCRA Enforcement Response
Policy, supra note 91, at 6.

98. Envtl. Protection Agency. Policy on Civil Penalties (1984) [hereinafter
cited as Policy on Civil Penalties!. A companion EPA policy document issued on the
same day provides guidance on how to write penalty assessment guidelines for a particular
environmental program, See Implementing EPA'S Policy on Civil Penalties, supra
note 36. _

«9 Implementing EPA's Policy on Civil Penalties, supra note ’6. at 2. &-14

100. Id. at 2-3. 4-16

101 Id. at 16-24.

102. See.e.g.. Envtl. Protection agency. Final RCRA civit Penalty Policy Id-
21 (1984)

103. Implementing EPA's Policy on Civil Penalties, supra note 3t> at 21
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audit-discovered violations, could show cooperation, potentially allowing
partial mitigation of the penalty amount.1% Such an approach serves the
Agency settlement goal of swift resolution of environmental problems.106
Of course, any adjustment may not reduce the penalty below an amount
which is greater than the stated economic benefit by some nontrivial
amount.10*

EPA consent decree guidancel07 also recognizes that defendants
may agree to take certain actions, above and beyond those necessary to
meet statutory requirements, in order to offset a cash penalty, as long as
this type of agreement is explicitly noted in the decree.18 A well devel-
oped audit system could produce additional environmental protection by
going beyond current monitoring and reporting requirements.104

The TSCA Settlement with Conditions Policy uo appears to allow for
some type of mitigation if the remedy includes an audit. This policy pro-
vides that EPA may agree to remit a portion of the proposed civil penally
where the violator agrees to lake extensive and specific remedial ac-
tions.111 The remedial actions may be related not only to the violations
discovered by the Agency, but also to other current violations which
have not yet been discovered,112 e.g., through an audit of other company
facilities where similar violations are suspected.

B. Audit Provisions as Remedies in EPA Enforcement Actions

In addition to encouraging voluntary development of auditing pro-
grams, EPA has begun to seek audit provisions as remedies in certain
administrative and judicial enforcement actions'. The idea of using an
enforcement action to negotiate an environmental audit is relatively
new."5

Traditional EPA settlement agreements have required correction of
specific violations and assessed penalties. Settlements typically include

104. See id. at 19. See also Enforcement Resfonsl.supra nme 73. at 15.
105. Implementing EPA'S Policv on Civil Penalties, supra noie its. at 5.

100. Id. at 5-6. —

107. Envtl. Protection agency. Guidance tor Drafting Judicial Conscnt De-
crees (1983).
" 10S. W at 15.

109 See Envtl. L. Inst., Environmental Auditing lIssue Paper Provision in

Consent Decrees. Report to U.S. Environmental Protection agency (1985) (here-
inafter cued as Provision in Consent Decrees|

110. rSCA Settlement »ith Conditions, in TSCA Compliance/ Enforcement Guidance
Manual app A (1984).

111. 1d. at app. A-124.

112. Id.

113. Mays, supra note I. at 27.
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the following provisions: (1) requiring compliance with applicable stat-
utes or regulations and committing the defendant to a particular reme-
dial course of action by a set date: (2) scheduling a timetable for
achieving compliance which requires the greatest degree of remedial ac-
tion as quickly as possible, including interim dates to allow for Agency
monitoring of defendant’s progress; (3) monitoring, reporting and sam-
pling provisions; (4) requiring site entry and access and document re-
view; (5) assessing civil penalties for statutory violations; and
(6) assessing stipulated penalties for violating the consent decree.14
These settlements may fail to address the lack of a company policy en-
couraging continuing compliance with environmental laws and regula-
tions. as well as the absence of procedures which would effectively
implement such a policy.115

EPA has broad authority to negotiate an audit provision in a con-
sent decree as part of its authority to require self-monitoring as a remedy
for violators.116 EPA can obtain remedies not expressly authorized by
statute or required under EPA regulations, where the decree's terms do
not violate the statute’s express prohibitions."7

While EPA consent decree guidance does not explicitly address pro-
visions for environmental audits, the guidance would support an audit as
contributing to compliance with applicable statutes and regulations.113
In addition, an audit system can establish a remedial course of action
which strengthens the compliance sections of consent decrees by examin-
ing a firm’s compliance efforts on a continuing basis. Under this gui-
dance, where a firm has a long history of repeated violations, EPA
negotiators should consider including more stringent compliance moni-
toring provisions, particularly provisions requiring more frequent moni-
toring and testing by the source to ensure continued future
compliance.119 Additionally, while EPA enforcement policy encourages
remedies which are closely related to the violations at issue, a more ex-
tensive management audit may be appropriate if the violations are a re-
sult of poor oversight by management.120 The TSCA Settlement With

114. Guidance tor Drafting Judicial Consent Decrees, iupra note 107. ai 10-IS.
22-24.

115. See Mays, supra noic |. at 27.

116 See. e.g.. CWA i) 308. 33 U SC. § 1318 (1482); CAA i» 114. 42 U.S.C. 5 7414 (1982)
See also Provision in <onsent Decrees, supra r.ote 109. at 4.

117. Provision in Conslinr Dicrils.supra noic 109, jt 2. See Untied Stales v. Swill &
Co. 286 U.S. 106 (1932).

118. Guidance ior Druting Judicial Consent Decrlcs. supra note W . jt io

119 tJ. at 14

120 See Provision in ConslInt Decrees, supra note 109, at 7
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Conditions Policy also implicitly supports incorporation of audit provi-
sions in consent decrees as a broader remedial action to address undis-
. covered violations.12l

The Environmental Audit Policy Statement states that EPA may
propose auditing provisions in consent decrees and in other settlement
negotiations where: (l)a systematic pattern of violations can be attrib-
uted to the absence of. or poor functioning of. an environmental manage-
ment system; and (2) the type or nature of violations points to the
likelihood of similar violations elsewhere in the facility or other facilities
operated by the regulated entity.12 Audit provisions in consent decrees
can be an efficient and effective use of EPA’s enforcement resources. Im-
provements resulting from an audit could apply throughout a multi-facil-
ity company, and raise the level of environmental compliance at all
facilities.123 In proposing audits in appropriate settlements, EPA also
expects to encourage other regulated entities to develop auditing
programs.

1V. EPA Use of Auditing in Consent Decrees

EPA has recently negotiated environmental audit provisions in sev-
eral settlement agreements. Most auditing provisions are contained in
administrative settlement agreements under TSCA'24and RCRA.I2S In
TSCA cases. EPA has generally negotiated environmental audit provi-
sions for polychlorinated biphenyl (PCB) violations where EPA has sus-
pected similar violations at other company facilities which are not the
subject of the immediate enforcement action.126 Under TSCA, for facili-
ties with PCBs, the regulated entities generally have no affirmative duty
to obtain federal use permits, discharge permits or waste manifests,127 so
a particular facility within a company may have little contact with the
regulatory agency. Other company facilities also may not be familiar
with TSCA requirements, and may have TSCA violations. In RCRA
cases, EPA has negotiated audit provisions to address inadequate haz-
ardous waste management practices, including monitoring, reporting and

121. See TSCA Settlement with Conditions, supra note 110. ai app. A-124,

122. Interim Environmental Auditing Policy Statement, supra note 3, at 46.SU6.

123. Sc' Mayj. supra note |. at 27.

124. 15U.SC. 8§ 2601-2629 (1982).

125. 42 U S.C. 88 6901-6937 (1932).

126. Sec. e.g., In re Owens-Corning Fiberglas Corp.. No. TSCA-V-C-101 (EPA Reg. V
June 8. 1984) (Consent Agreement and Final Order).

127. In addition, unlike statutes which generally regulate individual facilities. TSCA fo-
cuses on the testing, pre-manufacturing clearance, and regulation and distribution of individ-
ual toxic substances.
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records on the disposition of PCB and PCD items at the facility.13

The consent agreement and final order in Crompton assessed a civil
penalty and required the company to take the following actions in a com-
pliance audit: (1) certify to EPA that it had conducted an inventory of
pCBs. PCD items, heat transfer systems and hydraulic systems at each of
its twenty-eight facilities; (2) submit a written report for each facility
specifying the location and quantity of PCBs, PCB items, heat transfer
systems and hydraulic systems at each of its twenty-eight facilities;
(3) describe the audit at each facility; and (4) within sixty days of the
effective date of the consent decree, certify by a responsible corporate
official that each facility is in compliance with PCB regulations, includ-
ing the basis upon which it would certify compliance.13

Owens-Corning involved a similar PCB compliance audit for sixty-
three facilities1® while the audit in In re Potlatch Corp. covered forty-
eight company facilities.140 The compliance audits in EPA v. Chem-Se-
curity Systems. Inc. 41 were limited to the facility at issue in the adminis-
trative enforcement actions, and required Chem-Security to conduct four
quarterly TSCA (PCB) and RCRA compliance audits, and to send the
audit reports to EPA .14

In In re Diamond Shamrock Chemical Co.,143 EPA alleged that the
company failed to notify EPA of its intention to manufacture a chemical
substance not on the TSCA inventory and used for commercial purposes
an illegally manufactured substance.144 The consent agreement and order
required the company to perform a TSCA compliance audit of all of its
forty-three facilitie', to evaluate the TSCA compliance status facilities,
and to report TSCA violations discovered at those facilities.145 In addi-
tion to reviewing PCB compliance, the audit required Diamond Sham-
rock to assess compliance with several other TSCA recordkeeping and

137. lii re Crompton <t Knowles. No. TSCA-PCB-S2-0108, at 3-4 (EPA Reg. Il Sept. 17.
1985) (Consent Agreement and Final Order).

138. Id. at app. B.

139. In re Owens-Cormng Fiberclas Corp., No. TSCA-V-C-101, app. at 6-7 (EPA Reg. V
June 8. 1984) (Consent Agreement and Final Order)

140. In re Potlatch Cot . No. TSCA-V-C-137. at 4 (EPA Reg. V Aug. 3. 1983) (Consent
Agreement and Final Ordeu.

141. EPA v. Chem-Secunty Sss.. Inc., No. 1085-07-42-2615P (EPA Reg. X Dec. 26, 1985)
(Consent Agreement and Final Order).

142. Id. at 3-6.

143. Administrative Complaint. In re Diamond Shamrock Chem. Co., No. TSC V85-H-03
(FPA Headquarters filed Mar. 18. 1985).

144, 1d. at 1-7.

145. In re Diamond Shamrock Chem. Co.. No. TSCA-85-H-0J. Audit Agreement (EPA
Headquarters June 28. 1985) (Consent Agreement and Final Order).
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recordkeeping requirements.128

Environmental audit provisions in consent decrees may be as broad
or as narrow as the number, scope and severity of a company’s violations
seem to require. 129 EPA has generally negotiated two types of audit pro-
visions: compliance audits and management audits. Compliance audits
have been used where EPA finds that violations discovered at a facility
may be typical of violations at other company facilities,120given the com-
pany officials' apparent lack of familiarity with regulatory requirements.
In such cases, the companies have agreed to review the compliance status
of all corporate facilities to ensure that similar violations do not exist,
and to certify to EPA that all facilities are in compliance.12l Where a
firm does not accurately certify compliance, and EPA subsequently dis-
covers violations at the certified facilities, EPA can proceed with a crimi-
nal enforcement action based on knowing and willful falsification of
reports.12

Management audits have been negotiated where EPA believed that
a pattern of violations resulted in large part from a lack of, or poor func-
tioning of. corporate environmental management or operational con-
trols.12 In developing such controls, a company may be required to go
beyond a review of facility compliance status and examine its entire envi-
ronmental management policies, procedures, and organizational struc-
ture and programs affecting all company employees and operations.124

In re Owens-Corning Fiberglas Corp.15 and In re Crompton &
Knowles Corp. 21involved TSCA administrative enforcement actions for
PCB violations which resulted in settlement agreements involving com-
pliance audit provisions. In Crompton. EPA alleged that the company
failed to: (1) affix the required PCB warning label transformers; (2) in-
spect. record and report leaks to EPA; and (3) develop and maintain

128. See, e.g., In re Chemical Waste Management, Inc., Nos. RCRA-09-84-0037. TSCA-
09*84.0Xi) (EPA Reg. IX Nov. 7. 1985) (Consent Agreement and Final Order).

129. Mays. Environmental Audits: Addressing Root Cjuscs, CIIEIM. Week, May 29, 1985.
at 4. See also Mays, supra note |. at 27.

130. See Mays, supra note 129. at 4.

131. See.e.g., In re Owens-Corning Fiberglas Corp.. No. TSCA-V-C-101. at 6-7 (EPA Reg.
V June 8. 1984) (Consent Agreement and Final Order).

132. See Reed, supra note 4, at 10,304.

133. Mays, supra note |. at 27. Mays, supra note 129. at 4.

1)4 Mays, sypra note 129, at 4.

13? Administrative Complaint. In re Owens-Cormng Fiberelas Corp . No. TSCA-V-C-101
(EPA Reg. Vtiled Feb. 14. 1983),

1)6. Administrative Complaint. In re Crompton St Knowles Corp . No. rSC.VPCD-82-
0108 (EPA Reg. Il riled July 29. 1982).
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reporting requirements and to report all discovered TSCA violations to
EPA.16

In In re Union Carbide Corp.,'”*1 EPA alleged that Union Carbide
manufactured and used for a commercial purpose a chemical substance
without the required premanufacturing notice, and thus was not on the
TSCA inventory in violation of sections 5and 15 of TSCA.148 As part of
the settlement agreement. Union Carbide agreed to prepare over the fol-
lowing year: (1) an educational program designed to reemphasize
premanufacturing notice compliance, which will be presented to a broad
company audience: and (2) subsequent to the completion of such educa-
tional program, implement a program of not less than five test inputs to
monitor responses for TSCA compliance.14” Such a program will allow
the corporation to assess the compliance capability under actual business
conditions by responding to artificially created violations.

EPA has negotiated management environmental audits in several
other administrative settlements with Chemical Waste Management, Inc.
(CWM). In In re Chemical Waste Managementl:0 (Kettleman Hills fa-
cility), EPA alleged that CWM committed numerous RCRA violations
including failure to implement an adequate groundwater monitoring sys-
tem, failure to implement an unsaturated zone monitoring program, fail-
ure to develop an adequate closure plan, failure to make substantial
modifications to the facility,131 as well as violations of section 15 of
TSCA.1® CWM agreed to perform a compliance and management au-
dit covering all RCRA and TSCA requirements at the facility. The con-

146. id. at 2-5.

147. Administrative Complaint. In rc Union Carbide Corp.. No. TSCA-85-H-06 (EPA
Headquarters filed June 17, 1985).

148. id. at 2.

149. In re Union Carbide Corp.. No. TSCA-85-H-06, at 6-7 (EPA Headquarters Feb. 26.
1986) (Consent Agreement and Order). Similar TSCA ' lol.itions formed the basis for an audit
in In re BASF Wyandotte Corp., No. TSCA-V-C-410 (EPA Reg. V filed Apr. 25. 1986) (Con-
sent Agreement and Final Order). The audit required BASF to review 13 facilities and certify
that all chemicals required to be listed on the TSCA Chemical Substances Inventory uere so
listed. Id. at 2-3.

150.  See. In re Chemical Waste Management. Inc.. No. RCRA-09-84-0037 (EPA Reg IX
July 3. 1984) (Determination of Violation, Compliance Order and Notice of Right to Request
Hearing); In re Chemical Waste Management. Inc.. No. RCRA.09.84.0037 (EI'’A Reg IX
June o. 1985) (Amended Determination of Violation. Compliance Order and Notice of Right
to Request a Hearing).

151. In re Chemical Waste Management, Inc., No. RCRA-09-84-0037. at 5-26 (CPA R<c
IX June o. 1985) (Amended Determination of Violation, Compliance Order and Nonce >4
Right to Request a Hearing).

152. In re Chemical Waste Management. Inc.. No TSCA-09-84-0009 (EPA Reg. IX
June o. 1985) (Administrative Complaint and Notice oi Hearing).
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sent agreement and final order153 included an audit which provided for
an independent third party auditor to submit a proposal for the scope of
work to EPA to audit waste operations and environmental management
systems at the facility and in CW M s corporate environmental manage-
ment department.134 Within one year after obtaining a written agree-
ment on the scope of work for the audit, the auditor was required to
submit written reports to EPA on RCRA and TSCA compliance. These
reports would:

(1) identify and describe the facility’s existing waste manage-

ment operations, including management systems, policies and

prevailing practices;

(2) evaluate such operations, systems, practices and policies,

identifying strengths and weaknesses; and

(3) identify and describe areas of waste management opera-

tions and environmental management systems that could be

significantly improved, including personnel training, corporate
management and lines of authority, operations and mainte-
nance procedures, interim stabilization, and quality control and
assurance.13%
Within ninety days after CWM s receipt of these reports, CWM was re-
quired to submit to EPA the portion of the report containing findings
and recommendations of the auditor, CWM's evaluation of each option,
and specific actions the company would take, as well as a schedule for
implementation.136 The administrative consent agreements in In re
Chemical Waste Management137 (Emelle facility) and in In re Chemical
Waste Management138 (Vickery facility) involved similar management
audit requirements to address RCRA and TSCA violations.

In proposing environmental audit provisions in consent decrees,
EPA has addressed concerns on EPA access to audit-generated informa-
tion and the appropriate EPA response to violations discovered by an
audit. Of course, where an audit is conducted pursuant to a settlement
agreement, EPA has required greater access to audit data than under a
voluntary audit program to ensure compliance with the settlement. EPA

153. In re Chemical Waste Management. Inc., Nos. RCRA-09-84-0037, TSCA-09-84-0009
(EPA Reg. IX Nov. 7, 1985) (Consent Agreement and Final Order) (Keitleman Hills facility).

154. Id. at 4-5.

155. Id. at 5-7.

156. Id.

157. In re Chemical Waste Management. Inc.. No. TSCA-84-H-03. at 16-20 (EPA Reg. IV
Dec. 19, 1984) (Consent Agreement and Final Order).

158. In re Chemical Waste Management. Inc . Nos. TSCA-V-C-307. RCRA-V.85R-019. at
5-9 (EPA Reg. V Apr. 5, 1985) (Consent Agreement and Final Order).
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has generally reserved its right to inspect defendant’s facilities to deter-
mine the accuracy of compliance verifications and other submittals.13®
In addition, audits may identify and document violations that may other-
wise have gone unnoticed by a regulatory agency.160 In some settle-
ments, reporting of audit-discovered violations has been limited to that
necessary to ensure compliance with the terms of the settlement or as
otherwise authorized by regulation or statute.16l Some audits have re-
quired reporting of all audit-generated violations to EPA.1&2

An audit report may also include information on matters other than
the immediate environmental issues, such as the production process, that
the company would wish to keep confidential.16 In some cases, defend-
ants have been permitted to assert a business confidentiality claim with
respect to information submitted in compliance with the settlement.164
Another settlement specifies that audit-reported information would be
treated as confidential bv EPA to the extent authorized by the TSCA and
RCRA.16

*EPA has assessed penalties in all audit-related settlements for past
violations, or those violations which were the subject of the original en-
forcement action.16 To encourage environmental auditing in settlement
agreements, EPA has been willing to limit somewhat its use of audit re-
ports in prospective enforcement actions. In some settlements. EPA has
reserved all enforcement rights regarding prospective violations.167

Recognizing the significant benefits of continous compliance at au-
dited facilities, EPA has agreed in certain settlements that the results of
an audit would not be used by EPA as direct evidence of violations; how-

159. See, e.g.. In re Owens-Coming Fiberglas Corp., No. TSCA-V-C-101, at 7 (EPA Reg. V
June 8. 1984) (Consent Agreement and Final Order).

160. See Reed, supra note 4, at 10,304.

161. See, e.g., EPA v. Chem-Secunty Sys., Inc., No. 1085-07-42-2615P (EPA Reg. X Dec.
26, 1985) (Consent Agreement and Final Order): In re Owens-Coming Fiberglas Corp.. No.
TSCA-V-C-101 (EPA Reg. VJune 8. 1984) (Consent Agreement and Final Order).

162. See, e.g.. In re Diamond Shamrock Chem. Corp.. No. TSCA-85-H-03, Audit Agree-
ment. at 2-3 (EPA Headquarters June 23. 1985) (Consent Agreement and Final Order).

163. See Reed, supra note 4. at 10.304.

164. See, e.g.. In re Owens-Corning Fiberglas Corp., No. TSCA-V-C-101, at 7 (EPA Reg. V
June 8, 1984) (Consent Agreement and Final Order).

165. In re Chemical Waste Management. Inc.. Nos. RCRA-09.84-0037. TSCA-09-84-0009,
at 7 (EPA Reg. IX Nov. 7, 1935) (Consent Agreement and Final Order) (Kettleman Hills
Facility). —

166 Sec. e.g.. In re Clicm-Securitv Sys.. Inc.. No. 1085 07-42-261JP. at 4 (EPA Reg X
Dec. 26. 1985) (Consent Agreement and Final Order).

Ib7. Sec, e.g.. In re BASF Wyandotte Corp.. No TSCA-V-C-410. at 2. 4 (EPA Reg. V fileJ
Apr. 25. 1986) (Consent Agreement and Final Order); In re Chem-Security Syv. Inc.. No
1085-07-42-2615P. at 5-6 (EPA Reg. X Dec. 26. 1985) (Consent Agreement and Final Order)
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ever, EPA is not precluded from enforcing against violations discovered
independently of the audit.?* In In re Chemical Waste Management
(Kettleman Hills facility) EPA allowed a six month grace period after
ecompletion of the audit to correct audit-discovered violations with no
stipulated penalties, while EPA allowed a six month grace period after
the settlement date to discover and remedy violations in In re Diamond
Shamrock Chemicals Co. After this time period. EPA could enforce
aeainst such violations.189 However, grace periods will probably only be
considered where the government will achieve significant compliance
benefits from the settlement. Also, a grace period does not preclude EPA
from bringing enforcement action to enforce the consent agreement or to
seek injunctive relief to abate a condition which may present an immi-
nent and substantial endangerment, or an imminent hazard under
TSCA.1I0

EPA should be willing to adjust its enforcement response where a
company provides more compliance information on its facilities than the
Agency would have obtained through its compliance monitoring pro-
grams, and where subsequent violations are quickly corrected. This
could apply, in particular, where audit-discovered violations involve little
or no economic benefit or savings to the violator under agency penalty
policy, such as various TSCA reporting and recordkeeping violations.
However, where a new violation does involve economic savings, EPA
will probably, at a minimum, assess a penalty which reflects such savings,
although it may provide some adjustment for the gravity aspect of the
violation. To do otherwise would not be fair to the numerous companies
within the same industrial category who have paid for the costs of pollu-
tion control and would place complying facilities at a competitive
disadvantage.

V. Conclusion

Environmental auditing will play a growing role in the Nation’s ef-
forts to achieve continuous compliance with the environmental laws.
EPA has encouraged the use of environmental auditing by regulated enti-
ties through its auditing policy and through use of audit provisions in
appropriate settlement agreements. Audit programs serve regulated enti-

16S. In re Chemical Waste Management. Inc.. Nns. RCRA-09.ga.0037. TSCA-09-84.0009,
at 7 (EPA Reg. IX Nov. 7. 1985) (Consent Agreement and Final Order).

169 Id. See also In re Diamond Shamrock Chem. Corp., No. TSCA-85.H-03, Audit
Agreement, at 8 (EPA Headquarters June 28. 1985) (Consent Agreement and Final Order).

170. In re Diamond Shamrock Chem. Co. No TSCA-85-H-03. Audit Agreement, at 8
(EPA Headquarters June 28, 19S5) (Consent Agreement and Final Order).
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ties' interest in long-term cost savings and improved cooperation with
regulatory agencies, while they complement the compliance efforts of
regulatory agencies.

In implementing and refining Agency poli;y on auditing, EPA needs
to be aware of the legitimate interest of regulated entities in disclosure of
certain audit generated information and in taking enforcement responses
which recognize defendants’ genuine compliance efforts. EPA should
also continue to obtain environmental audit provisions in consent de-
crees. particularly where a pattern of multi-facility compliance and envi-
ronmental management problems exists. Moreover, by maintaining a
strong enforcement program and penalty deterrent. EPA will encourage
new voluntary environmental audit programs.



Comments of Exxon Company, U.S.A.
on CSUQ 409
January 31, 1990
Fxxon Company, U.S.A. was presented with a copy of CSH8 409 late yosterday
afternoon and asked to provide comments by today. Tha following comments have
baen prepared within the very limited time available; however substantial further
review and public comment Is needed. We urge the Committee to not act hastily
regarding this legislation, slnco 1t will seriously impact all Alaskans.

In general, we believe that existing law provides the Department of Environmental
Conservation with ample authority to enforce the State’s environmental laws In
both emergency and non-emergency situations. Any proolems that may be perceived
to have existed in tho past have been a function of the aotl ication of the

existing statutes, not the statutes themselves. Therefore, the proposals
incorporated In CSHB 409 are not needed.

Addressing more specifically the sections of the bill, the unrestricted search and
seizure authority proposed in Section 1 is unnecessary. In addition It is far too
broad and violates the constitutional rights of Alaskan citizens and businesses.
Existing law gives the Department the authority to obtain search warrants to
investigate suspoctod environmental violations. This bill would dispense with the
warrant process altogether, and allow agency staff to enter 2nd search any private
home, business, vohlcle, or facility and seize information without a search
warrantv or even a showing of probable cause. Thera is simply no factual or legal
basis for such unprecedented administrative Invasions of privacy. The existing

system 1s adequate to meet the agency’s needs, while 1t protects the
constitutional rights of Alaska’s citizens.

Concerning Section 3, the existing statutes already provide comprehensive civil
panaltius and damages, with the superior court assessing the appropriate
punishment. Given the strength of existing statutes, we sea no need for the
administrative proceeding couten.plaled in Section 3.

An <«"HUonal comment about Section 3 1is appropriate, first, the proposed
sub-section (L;) would relieve the DEC from the responsibility of complying with
tho Aonnntstrativo Procedures Act in adminlstratlvs penalty proceedings. This 1s
no* justified. The APA was passed tc guarantee all Alaska citizens and buslnossos



due process of law in administrative proceedings. The oxisting statutes expressly

apply the APA to DEC hearings. No justification exists to change that sound
legislative policy,

It is vary difficult to comment upon the "environmental audit™ provision proposod
in Section 4. No explanation has been given as to what such a procedure would
entail* or under what circumstances 1t would ho required. Substantial further
work 1s needed on this 1item before it is ready for legislative consideration.

Finally, wo are concerned with the proposed changes to the compliance order
procedures. Exxon strongly believes that this bill would effectivoly deny
fundamental due process rights to Alaskan citizens and businesses.

We recogniza the need for quick, effective agency action 1n environmental
emergencies. However, the arbitrary compliance order proceeding proposed in
Section 5 1s qqi needed to provide that authority; to the contrary, the existing
statutes provide more than ample remedies. DEC already has wido ranging power to
issue immedUto orders 1n emergency situations. Similarly, the statutes authorize

immediate court 1injunctions. Thus, this bill does not change or enhance the
m"eemedieo available 1n environmental emergencies.

What tho bill would do 1is drat?leally alter the procedures and protections
afforded 1In non-emergency situations. The existing compliance order statute
creates a three-step process for non-emergency situations. First, tho DEC
notifies the citizen or business that It may have violated an environmental law.
Next, the citizen 1s given an opportunity to remedy the allegod defect. If the
DEC staff balteves that the citizen’s response has not sufficiently remedied the
problem, a compliance order hearing 1s held at which both the citizen and DEC
staff are allowed to participate. At. that hearing the commissioner determines 1f
any environmental violations still exist, and if so, what type of compliance order
would be reasonable and appropriato under the circumstances.



5/ contrast, the arbitrary compliance order procedure proposed In the bill would
deprive citizens and businesses of the most basic due process protections.
Compliance orders could be Issued effective Immediately without any prior notice
or opportunity fur the citizen to be heard. The citizen would be faced with a
virtually 1impossible situation. He must oither comply Immediately with whatever
order the DEC staff had unilaterally Issued, or face civil and criminal
prosecution for failure to comply with a compliance order. This 1is not only
grossly unfair and Inequitable < it 1is totally unjustified in non-emergency
situations. We feel that the bill demies citizens the due process of law
guarantees afforded under both the Alaska and federal constitutions.

In closing, wo would Ilike to emphasize that itwould be a grave error to
characterize CSHB 409 as a bill designed to provide the DEC with now powers 1n
emergency situations. To the contrary, the primary focus of the bill Is to
drastically change tha DEC procedures 1n effect In non-emergency situations as
they apply to all Alaskan citizens and businesses - not just oil companies. To
oato this bill has received little public attention, yet U will affect all
businesses and industries, Including timber, mining, fishing, tourism, retail
enterprises and ordinary cilfdans. Ke firmly balleva that the existing statutes

afford a fairer way to address these situations, and therefore recommend that this
cill not be enacted into law.

Thank you.



An Appeal for Significant Improvement in the Enforcement of
Alaska®"s Environmental Laws

Recommended Legislative Remedies

submitted by: Sue Libenson, Executive Director
Alaska Center for the Environment

Mike Wenig, Staff Attorney
Trustees for Alaska

Introduction

In the wake of the Exxon Valdez oil spill, Alaska®s greatest
environmental tragedy, 1t is anticipated that the legislature
will consider numerous approaches to improving public policy with
the intent of preventing future spills. Many of these changes
will focus on i1mprovements within the Alaska Department of
Environmental Conservation (DEC) which has the bulk of the
State 3 responsibility with regards to oil spill prevention and
response.

For any of the legislature™s potential actions to succeed,
however, they must be backed by one underlying factor - improved
enforcement. While there are undoubtedly needs for change in
spill prevention and response, the Commission must recognize that
the current failure of existing regulatory safeguards 1is largely
due to the inability of agencies, 1including DEC, to properly
enforce the law and thereby create an atmosphere which encourages
compliance by potential polluters.

The following outlines a package of legislative
recommendations for improving the enforcement of Alaska®s
environmental laws and regulations. The implementation of these
measures will ultimately be improved compliance, the ultimate
tool in preventing future pollution catastrophes.

Recommendations
l. Authorize DEC to assess administrative penalties.

Il. Strengthen criminal penalties for violations of pollution
laws.

I11. Authorize DEC to make reasonable inspections without first
obtaining a warrant.

IV.  Eliminate administrative and judicial "pre-enforcement
review" of compliance orders.

V. Provide for citizen suits to enforce environmental statutes
and regulations.

VI. Provide adequate funding for DEC to fulfill its regulatory



procedure.

Administrative penalties would greatly strengthen DEC*"S
enforcement presence and capability by providing the agency with
a relatively quick and efficient means of imposing penalties.
The authority to assess administrative penalties 1is particularly
important for the relatively numerous yet small violators, for
whom DEC*"S commencement of lengthy judicial enforcement
proceedings is simply not worthwhile. By greatly reducing the
resources necessary to levy penalties, an administrative penalty
program would provide an enforcement threat that is otherwise not
present at all for these small violators.

Administrative penalties are an integral component of the
federal environmental enforcement program.* Numerous state
agencies also have the authority to assess penalties for
violations of state environmental laws.3 Administrative
penalties should become an essential component of DEC's
enforcement arsenal as well.

Of course, merely having the legal authority to assess
penalties is not enough. DEC must also be given the

corresponding budgetary resources to hire sufficient technical

* See, e.g..section 309(g) of the Clean Water Act, 33 U.S.C.
S 1319(g); section 3008 (a) of the Resource Conservation and Recovery
Act, 42 U.S.C. S 6928(a); section 14(a) of the Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C. 5 1361(a); section 16(a)
of the Toxic Substances Control Act, 15 U.S.C. 8 2615(a); and
section 109 of the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. 5 9609.

3 For example, see Washington, RCW 90.48.144.
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Introduction

In the wake of the Exxon Valdez oil spill, Alaska®s greatest
environmental tragedy, 1t is anticipated that the legislature
will consider numerous approaches to improving public policy with
the intent of preventing future spills. Many of these changes
will focus on improvements within the Alaska Department of
Environmental Conservation (DEC) which has the bulk of the
State"s responsibility with regards to oil spill prevention and
response.

For any of the legislature®s potential actions to succeed,
however, they must be backed by one underlying factor - improved
enforcement. While there are undoubtedly nee”s for change 1in
spill prevention and response, the Commission Ist recognize that
the current failure of existing regulatory . "ards 1i1s largely
due to the inability of agencies, 1including to properly
enforce the law and thereby create an atmosphere which encourages
compliance by potential polluters.

The following outlines a package of legislative
recommendations for improving the enforcement of Alaska®s
environmental laws and regulations. The implementation of these
measures will ultimately be improved compliance, the ultimate
tool in preventing future pollution catastrophes.

Recommendations
1. Authorize DEC to assess administrative penalties.

I1. Strengthen criminal penalties for violations of pollution
laws.

I1l. Authorize DEC to make reasonable inspections without first
obtaining a warrant.

IV.  Eliminate administrative and judicial ""pre-enforcement
review" of compliance orders.

V. Provide for citizen suits to enforce environmental statutes
and regulations.

VI. Provide adequate funding for DEC to fulfill 1its regulatory



mandate.
Discussion of Recommendations

l. DEC SHOULD HAVE THE STATUTORY AUTHORITY TO ASSESS
ADMINISTRATIVE PENALTIES

Among the tools that are necessary for DEC to have a
credible, forceful, and efficient enforcement program is the
authority to assess administrative penalties for violations of
the State®s environmental laws.

Penalties, generally, are an important enforcement tool
because they greatly reduce the economic incentives to violate
the State®s environmental laws. However, DEC currently has the
authority only to issue a compliance order requiring corrective
action or to commence a judicial enforcement action for civil or
criminal penalties.l Like most litigation, however, judicial
enforcement actions require the State to commit substantial
resources and time and, thus, are used only for the most extreme
violators. By themselves, judicial enforcement actions cannot
provide a sufficient enforcement threat.

A civil penalty program is thus a necessary tool for a
credible enforcement arsenal. Administrative penalties could be
assessed through a fair yet far less resource intensive
administrative hearing procedure than court proceedings.
Decisions by administrative hearing officers would be judicially

reviewable on the record, rather than through a cumbersome trial

1 Two of these three tools, themselves, need to be
strengthened, as explained below in sections 1V and VI.



procedure.

Administrative penalties would greatly strengthen DEC"s
enforcement presence and capability by providing the agency with
a relatively quick and efficient means of imposing penalties.
The authority to assess administrative penalties is particularly
important for the relatively numerous yet small violators, for
whom DEC"s commencement of lengthy judicial enforcement
proceedings i1s simply not worthwhile. By greatly reducing the
resources necessary to levy penalties, an administrative penalty
program would provide an enforcement threat that is otherwise not
present at all for these small violators.

Administrative penalties are an integral component of the
federal environmental enforcement program.2 Numerous state
agencies also have the authority to assess penalties for
violations of state environmental laws.3 Administrative
penalties should become an essential component of DEC"s
enforcement arsenal as well.

Of course, merely having the legal authority to assess
penalties is not enough. DEC must also be given the

corresponding budgetary resources to hire sufficient technical

* See, e.g..section 309(g) of the Clean Water Act, 33 U.S.C.
81319(g) ; section 3008 (@) of the Resource Conservation and Recovery
Act, 42 U.S.C. 86928(a); section 14(a) of the Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C. 8&1361(a); section 16(a)
of the Toxic Substances Control Act, 15 U.S.C. & 2615(a); and
section 109 of the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. &9609.

3 For example, see Washington, RCW 90.48.144.
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staff and permanent hearing officers to make the administrative

penalty process work.

1. CRIMINAL PENALTIES FOR VIOLATIONS OF STATE
ENVIRONMENTAL LAWS SHOULD BE STRENGTHENED

Stiff criminal sanctions are another essential component of
the kind of enforcement program that is necessary to achieve full
compliance with the State®"s environmental laws. The current
liability for criminal violations of Alar” 3% environmental laws
IS 1nadequate.

With a few exceptions, negligent and knowing violations of
the State 3 environmental laws are currently only class B and A
misdemeanors, respectively. AS 46.03.790(a), () . Class B
misdemeanors are punishable by a fine of not more than $1000 and
by imprisonment for no longer than 90 days; Class A misdemeanors
are punishable by a fine of not more than $5000 and by a maximum
of i1mprisonment for one year. AS 12.55.035(b)(3), 4);
12.55.135(a), (b).

These liabilities stand in stark contrast with criminal
liabilities for violations of federal environmental laws. For
example, under section 309(c) of the federal Clean Water Act,
negligent violations are punishable by either or both maximum
fines of $25,000 per violation and/or one year imprisonment;
knowing violations are punishable by either maximum fines of

$50,000 per violation or by three years imprisonment. 33 U.S.C.



§1319(c) <

Alaska®s criminal liabilities should be strengthened by
making negligent violations Class A misdemeanors and knowing
violations Class C felonies, which are punishable by a maximum
fine of $56 000 per violation and five years®™ imprisonment. AS
12.55.035((b)(@); 12.55.125(e). In addition, the definition in
AS 46.03.900 (17) of "persons" who are subject to criminal
sanctions should be amended to include "any responsible corporate
officer.” See Clean Water Act section 309(c)(6), 33 U.S.C. &
1319(c) (6)-

The last legislature increased civil penalties for oil
polluters (see SB 271) and considered tougher criminal sanctions
in the oil pollution context. The legislature should now
complete i1ts mission and stiffen criminal sanctions for
violations of all State environmental laws.

As to criminal liability for oil spills, inparticular, two
bills sponsored by the Governor and introduced in the last
legislative session should become law. Among other things, HB
315 classifies as Class C felonies, oil spills of 10,000 barrels
or more involving a failure to comply with an oil discharge
contingency plan or a failure to adequately clean up a discharge
of oil. HB 316 expands the penalties that can be levied against
a defendant that is an organisation by including fines equal to
twice the damage or loss caused by the defendant.

« See also, e.g.. section 3,008 (d) of the Resource Conservation

and Recovery Act, 42 U.S.C. 5 6%$28(d) ; section 113(c) of theClean
Air Act, 42 U.S.C. 87413(c).
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I11. DEC SHOULD HAVE THE AUTHORITY TO MAKE REASONABLE
INSPECTIONS WITHOUT FIRST OBTAINING A WARRANT

The ability to make inspections to determine whether
violations of the State®s environmental laws are occurring is
still another necessary element of a credible enforcement
program. Currently, AS 46.03.860 appears to require DEC to
obtain a search warrant before i1t can investigate possible
violations. Federal environmental laws, in contrast, contain no
such warrant requirement. For example, section 308(a)(B) of the
Clean Water Act expressly provides the EPA with a "right of
entry” and with authority "at reasonable times"™ to make
Iinspections and copy relevant records. 33 U.S.C. 8&1318(a)(B).<

Consistent with federal environmental law, AS 46.03.860
should be amended to remove the warrant requirement and thereby
improve the DEC"s ability to investigate potential violations of
the State®"s environmental laws.

IV. THERE SHOULD BE NO "PRE-ENFORCEMENT REVIEW"™ OF DEC"S
COMPLIANCE ORDERS IN EITHER AN ADMINISTRATIVE
ADJUDICATORY HEARING OR JUDICIAL PROCEEDING

A sixth tool that is necessary for a sound, effective State
environmental enforcement program is the ability of the enforcing
agency to issue compliance orders without cumbersome procedural
constraints. DEC does not presently have this ability.

Current State law (AS 46.03.850) provides DEC with the

authority to issue compliance orders for known or suspected

8 See also, e.g., section 3007 of the Resource Conservation
and Recovery Act, 42 U.S.C. 86927; and section 114(a) of the Clean
Air Act, 42 U.S.C. 87414(a).
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violations of the State 3 environmental laws, but the required
procedures for issuing such orders are so cumbersome as to render
the compliance order an infrequently used and thus ineffective
enforcement tool.

State law appears to require that, before DEC can issue an
order requiring a polluter to comply with an applicable State
environmental law, the agency must first notify the polluter of
its finding that the polluter is or may be in violation and give
the polluter an opportunity to respond to the finding. AS
46.03.850(a), (O *

In addition, although compliance orders become effective
upon receipt (AS 46.03.850(c)), it appears that recipients can
subsequently contest the order iIn an adjudicatory hearing that is
required to iInclude the extensive procedural steps set out iIn the
Administrative Procedure Act. See AS 44.62. Recipients of a
compliance order can also challenge an adverse ruling by a
hearing officer in court. AS 44.62.560.

By requiring DEC to defend an order at administrative and,
subsequently, judicial hearings, Alaska law imposes substantial
resource constraints on the use of the compliance order as an
enforcement tool by DEC (and its legal representatives in the

Department of Law). These constraints effectively discourage DEC

* AS 46.03.865 allows DEC to sidestep this pre-notification
procedure, but only in the extremely narrow circumstances, where
DEC has found that there i1s an "actual or imminent" discharge of
either oil, a hazardous substance, or a low level radioa-cive

material. ]
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from invoking this tool, except in extremely rare circumstances.7
As a result, the tool has not been used to fulfill its obvious
role, as an efficient, relatively quick means for DEC to command
compliance with the State®"s environmental laws and to compel the
cleanup of unlawful discharges of harmful pollutants.

As with several of the other enforcement tools discussed
above, State law regarding the procedures for issuing compliance
orders does not compare with EPA®"s legal authority to issue
orders to compel compliance with federal laws. Federal
environmental law generally adheres to the sound policy of not
allowing "pre-enforcement review" of EPA"s compliance orders.
This means that compliance orders which do not also require the
recipient to pay an administrative penalty generally can not be
challenged in any administrative or judicial proceeding, until
and unless EPA commences a judicial proceeding to enforce the
order and seeks penalties for violations of the order. At that

time, the validity of the order can be questioned by the

7 In fact, the right of a recipient to challenge an order in
an administrative adjudicatory hearing, by 1itself, appears
sufficient to effectively discourage DEC from 1issuing compliance
orders. DEC"s budget does not include sufficient funds for a
permanent 1in-house staff of hearing officers. Thus, when an
adjudicatory hearing i1s requested, DEC must hire hearing officers
on a contract basis. The substantial expense cf such outside
contracting, alone, strongly discourages DEC from issuing compliance

orders.
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recipient as a defense to EPA"s enforcement suit.8
As the Second Circuit Court of Appeals recognized, 1in
upholding the principle of no pre-enforcement review of
compliance orders issued under the federal Clean Air Act:
To introduce the delay of court review of

administrative action taken to ameliorate a potential
public health hazard would conflict with Congress®™ aim

to "accelerate . . . the prevention end control of
pollution.” ... In short, immediate pre-enforcement
review of compliance orders . . . would "serve neither

efficiency nor enforcement®™ of the Clean Air Act.
Asbestec Const. Services, Inc. v. EPA. 849 F.2d 765, 769 (2d Cir.
1988) .

Not until DEC"s ability to issue compliance orders 1is as
procedurally unencumbered as that of the EPA, will the compliance
order become an effective tool in the State"s environmental

enforcement arsenal.

V. PRIVATE CITIZENS SHOULD HAVE THE AUTHORITY TO ENFORCE
THE STATE'S ENVIRONMENTAL LAWS

The final, necessary, and, perhaps, most critical component
of a viable, credible State enforcement program is the ability of
citizens to act as "private attorneys general™ by bringing suits
to enforce the State®"s environmental laws. This ability is
nonexistent under current law.

AS 46.03.760 and 46.03.765 provide State courts with

authority to compel the payment of civil penalties and to grant

m For example, section T13(h) of CERCLA, 42 U.S.C. S 9613(h)
expressly prohibits federal courts from reviewing challenges to
compliance orders, except unde™ limited circumstances, 1including
a suit brought by EPA to seek epenalties for a violation of the

order.
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injunctive relief for violations of the State"s environmental
laws. But AS 46.03.870 provides that the bases for the
enforcement actions listed above "inure solely to and are for the
benefit of the state. . . Similarly, AS 46.03.890 provides
that only State officials are authorized to enforce the State"s
environmental laws.

The ability of private citizens to enforce environmental
laws i1s a critical supplement to government enforcement because
resource constraints inevitably prevent governments from taking
all the enforcement measures that would otherwise be warranted.
Given the DEC"s severely limited enforcement resources (even if a
separate enforcement unit like the one recommended above were
available), citizen suits are necessary to present to the
regulated community a forceful and credible message that
violations of the State®"s environmental laws will not be
tolerated.

Congress has wisely recognized the value of citizen suits as
supplements to governmental enforcement and thus provided
citizens with ample authority to enforce the federal
environmental laws.9 The record of citizens suits to enforce
these laws is a strong one. Citizens enforcement actions have

proven not to be unreasonable avenues for harassment of industry

9 See, e.g.. section 505 of the Clean Water Act, 33 U.S.C.
81365; section 7002 of the Resource Conservation and Recovery Act,
42 U.S.C. 5 6972, section 304 of the Clean Air Act, 42 U.S.C. 8
7604; and section 310 of the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. S 9659.
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or the EPA, but to be valuable means for stopping major violators
whom the EPA had not been able to reach.

Full enforcement and, in turn, compliance with the State 3
environmental laws will simply not be achieved without the
ability of citizens as well as the government to enforce those

laws.
VI. THE LEGISLATURE SHOULD PROVIDE ADEQUATE FUNDING FOR
DEC TO FULFILL ITS LEGAL MANDATE OF PROTECTING
THE ENVIRONMENT
A State such as Alaska which relies on a healthy environment
for many of its economic mainstays such as tourism and fisheries
and yet persistently scrimps on environmental protection will
continue to run the risk of environmental and associated economic
degradation. Current funding levels for DEC not only preclude
effective enforcement, they also result in delayed and
inadequately researched permits as well as narrow interpretation
of regulations intended to protect the environment. Future
funding should provide for sufficient personnel, 1including
attorneys, to provide DEC the ability to more effectively enforce
Alaska®s environmental laws. A commitment to increased funding
would more realistically reflect the immense mandate of
environmental protection assumed by DEC and the importance of
DEC B success 1in assuring that there will be a viable environment
for Alaska®s long term needs. We will be working shortly

towards providing the legislature with some recommendations for

DEC budget needs.
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“What tends to happen
is DEC will get

dr gged into a septic
tank argument and it
will drain away as
many resources as
fighting, for instance,
the Alyeska ballast
water treatment plant.
There's a real problem
with priorities within
DEC."

So# Ubonton, Ei+cuttv* Dkrctor
Akutta Center lot It* Environ,T»nt

Alatka Oil SpU Corrxriuicn
hooting, 9/21/19

Recommendation 13
Enhanced regulatory
strength

= |dentify unmet needs and recommend priorities, strategies ad
obstacles to achieving then

= Encourage coord;nation of spill prevention and response prograns
currently spread nmong several agencies that cumulatively desenve
high priority;,

= Make budget and resource allocation recommendations;

= Evaluate prograns and recommend elimination of marginal activi-
ties;

= Recommend changes based on new technologies and scientific
impacts;

= Designate advisory panels, if deemed necessary, including appro-
priate representation, ex-officio, of appropriate departments of the
state and municipalities, regional oil spill authorities, representa-
tives of fishing and environmental groups, and shippers, onwners
and residential groups on the pipeline route; and

* [ssue an annual report and safety assessment. Reports to the
governor should include regular statistical and special repcus on
accidents and near-misses, the status of major risks, the perform:
ance of state and federal agencies, and long-term options for
improving safety.

The state should expand and exercise its regulatory authority over
environmental safety. Measures voluntarily adopted by industry should
bebacked up by state regulation. Federaltechnical standards and safety
requirements should not preclude more stringent state standards.

The State of Alaska currently does not exercise its full power under the
U.S. Constitution toregulate environmental safety. Recent congressional
enactments and judicial decisions make it clear that Congress does not
intend that states should hesitate to protect local environments with
greater stringency than the minimums established under federal law. The
state should have the power, for example, to prohibit vessels from
entering or departing Alaska pons and waters under unsafe circum-
stances.

Regulatory effectiveness also should be improved through assessment of
administrative and civil penalties to encourage prevention, no preen

22 spd: Reportoflitio Akuka OiSpa Commtigon



forcement review of compliance orders, environmental audits, stronger
criminal penalties, and statutory provision for citizen lawsuits. Private
voluntary prevention measures, though commendable, are often ignored
as memories fade unless backed up by state regulations.

The state should renew and strengthen Us authority to conduct inspec-
dons and spill response drills on vessels calling at Alaska ports and
marine terminals.

The Valdez tanker fleet, built in the 1970s is apjproaching obsolescence.
Structural weaknesses, technical malfunctions and other equipment prol-
lems can be expected to increase in frequency and seriousness.

Inspections and reports, done in cooperation with the Coast Guard or
alone, should include examinations for structural integrity and environ-
mental hazards. Inspection duties may be allocated between the harbor
administration office proposed in this report and the Department of
Environmental Conservation. State authority should include the power to
levy substantial summary civil fines for interfering with inspections or
failing to cooperate with response drills.

The lack ofany quality control or assurance programon tanker operations
from Prince William Sound or Cook Inlet allows serious hazards to arise.
Coast Guard authorities already perform inspections on tankerscalling at
Valdez, but state inspection would provide an added measure of safety. In
the past, when the state and the Coast Guard both inspected vessels, the
two agencies reenforced each other’s effectiveness. When tre state was
stopped from making inspections on the grounds that the activity wes
exclusively federal, the quality of Coast Guard inspections declined.
Inspection by two governments is not needless duplication but needed
redundancy, providing a greater measure of safety.

The “two-tier’ system of quality control was adopted during construction
of the tians-Alaska pipeline. The value of the two-tier system has been
reenforced by the National Aeronautics and Space Administration
experience with space disasters. The official inquiry into the 1986
Challenger space shuttle explosion found that system capabilities had
been stretched to the limit in the winter of 1985-86 to support the flight
schedule of the shuttle program. Svstera capabilities for shipping oil from
Valdez were similarly stretched to accommodate increasing throughput
of the trans-Alaska pipeline to 2.2 million barrels per day without
increasing other elements of the system, such as tank storage capacity.

Recommendation 14
Strengthened state
inspections

“We are obligated to
provide systems which
enhance marine
transportation safety,
and we do it

economically.-

Jerry Ai&and, frMfctonf, AJtCO
Marine, Inc.

AJorico 00 Spa Comritrion

State flpguaflon and Ov*a»gnt
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6-1741H

Bradley
2/5/90

Original sponsor(s): REP. M.DAVIS, Brown, Koponen, Navarre, Goll, Ulmer,
Ellis

IN THE HOUSE
CS FOR HOUSE BILL NO. 409 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the reform of certain environ-
mental conservation laws and the administrative
penalties for their violation."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.010(6) 1is amended to read:

(6) at reasonable times enter and inspect with the consent
of the owner or occupier any property or premises and copy records to
investigate either actual or suspected sources of pollution or con-
tamination or to ascertain compliance or noncompliance with this
chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart-
ment, permit, approval, or acceptance issued under this chapter,
AS 46.04, or AS 46.09; the department shall maintain as confidential
[A REGULATION WHICH MAY BE ADOPTED UNDERAS. 46.03.020 - 46.03.040;)
information vrelating to secret processesor methods of manufacture
discovered during the investigation (IS CONFIDENTIAL);

* Sec. 2. AS 46.03.020 1is amended by adding a new paragraph to read:

(14) at reasonable times enter and inspect the property or
premises of a pervasively regulated facility and copy records to
investigate either actual or suspected sources of pollution or con-
tamination or to ascertain compliance or noncompliance with this
chapter, AS 46.04, AS 46.09, or with a regulation, order of the de-
partment, permit, approval, or certificate 1issued under this chapter,
AS 46.04, or AS 46.09; the department shall maintain information

relating to secret processes or methods of manufacture discovered

-1- CSHB 409( )



during investigations as confidential; 1in this paragraph "pervasively
regulated facility” means a facility where activities or operations
are or were conducted that affect a significant public interest and
that are the subject of comprehensive regulation by the department.
Sec. 3. AS 46.03.170(f) 1i1s amended to read:

() A variance or renewal granted under this section may not be
construed to prevent or limit the application of the (EMERGENCY]
orders of the commissioner issued under AS 46.03.820 and 46.03.850.
Sec. 4. AS 46.03 1is amended by adding a new section to read:

Sec. 46.03.761. ADMINISTRATIVE PENALTIES FOR POLLUTION. @
The department may assess an administrative penalty against a person
who violates or causes or permits to be violated a provision of this
chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart-
ment, permit, approval, or certificate 1issued under this chapter,
AS 46.04, or AS 46.09.

(b) The department may adopt regulations prescribing the admin-
iIstrative procedures authorized under this section. AS 44.62 does not
apply to administrative proceedings conducted or judicial review
sought under this section.

(c) An administrative penalty assessed under this section may
not exceed $25,000 a day for each violation. Each violation 1is a
separate and distinct offense and where the violation continues from
day to day, each day constitutes a separate violation. In determining
the amount of a penalty assessed under this section, the department
shall consider the effect of the violation on the public health or the
environment, a prior history ofviolations, deterrence of future
violations, and other factors that the department considers relevant.

(d) The department shall 1issue an assessment notice to the

person against whom the penalty 1is assessed. An administrative penal-

CSHB 409( ) —2-



ty assessed under this section becomes final 30 days after issuance of
the assessment notice unless an administrative hearing 1iIs requested.
Failure to request an administrative hearing within 30 days after
issuance of the assessment notice constitutes a waiver of the right to
an administrative hearing and to judicial review. The person request-
ing the administrative hearing has the burden of proof on all 1issues
the person raises at the hearing.

(e) After the conclusion of the administrative hearing, ti
department may modify, rescind, or affirm the administrative penalty.
A person against whom an administrative penalty is assessed may obtain
judicial review of the administrative penalty by filing a notice of
appeal 1i1n the superior court within 30 days after the department®s
issuance of the administrative hearing decision. The court may set
aside the administrative penalty only if the administrative record,
taken as a whole, does not contain a reasonable basis to support the
finding of violation or the amount of penalty assessed by the depart-
ment. This subsection provides the sole means for appealing an admin-
Istrative penalty assessment. The validity, amount, and appropriate-
ness of the administrative penalty are not subject to collateral
judicial or administrative review.

(f) Action by the department under this section does not limit
or otherwise affect the authority of the department to enforce this
chapter, AS 46.04, or AS 46.09, or to recover damages, vrestoration
expenses, investigation costs, court costs, and attorney fees. A
person who cays an administrative penalty assessed under this section
may set off the penalty amount paid against a civil penalty subse-
quently awarded by a court under AS 46.03.760.

()] The assessment of an administrative penalty under this

section does not affect the obligation of a person to comply with this
-3- CSHB 409( )
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chapter, AS 46.04, AS 46.09, or with a regulation, order of the de-
partment, permit, approval, or certificate issued under this chapter,

AS 46.04, or AS 46.09,

h) IT a person fails or refuses to pay an administrative pena

ty assessed under this section after the penalty has become final or
after a court after an administrative appeal brought under this sec-
tion has entered a final ->rder in favor of the state, the attorney
general may bring an action to collect the penalty and the defendant
is liable for

(1) the amount of the administrative penalty assessed;

2 interest from the date the department 1issued the
assessment notice under (d) of this section;

(3 full reasonable attorney feesand costs 1incurred by the
state in the collection action; and

(4) a nonpayment penalty for each quarter year 1in which the
assessment rema"ns unpaid of 20 percent of the assessed administrative
penalty.
Sec. 5. AS 46.03.850 1is repealed and reenacted to read;

Sec. 46.03.850. COMPLIANCE ORDER. (@) When, 1inthe opinion of
the department, a person 1is violating or 1is about toviolate a pro-
vision of this chapter, AS 46.04, AS 46.09, or AS 03.05, or of a
regulation, order of the department, permit, approval, or certificate
issued under this chapter, AS 46.04, AS 46.09, or AS 03.05, cr 1is
otherwise endangering or creating the potencial of pollution of the
surface or subsurface air, land, or water within the jurisdiction of
the state, the department may 1issue a compliance order.

(b)The compliance order shall be perjonally - */ed on or sent
by certified mail to the person affected. Service 1 complete on a

corporation upon vreceipt by an officer of the corporation or by 1its

J409( ) _4-



registered agent and on a partnership on receipt by a partner. The
compliance order is effective on receipt. A request for an adminis-
trative hearing under (c) of this section does not stay the provisions
or deadlines set out in the compliance order.

(c) The person affected may request an administrative hearing
with 30 days after receipt of the compliance order. Failure to re-
quest a hearing within 30 days after receipt of the compliance order
constitutes a waiver by the person of the right to an administrative
hearing and to judicial review. Within 30 days after receipt of a
request for an administrative hearing, the department shall decide
whether to hold the hearing. If the department grants the hearing
request, the department may limit the scope of the hearing to disputed
issues of material fact.

(d) After the <conclusion of the administrative hearing, the
department may modify, rescind, or affirm the compliance order. The
affected person may obtain judicial review of the compliance order by
filing a notice of appeal in the superior court within 30 days after
the department’s issuance of the administrative hearing decision. The
court may set aside the compliance order only if the administrative
record, taken as a whole, does not contair a reasonable basis to
support the provisions of the compliance order or the department’s
decision to issue the compliance order. This subsection provides the
sole means for obtaining judicial review of a compliance order. The
compliance order is not subject to collateral judicial or administra-
tive review.

(e) AS 44.62 does not apply to administrative proceedings con-
ducted under this section. The person requesting the hearing has the
uurden of proof on all issues the person raises at the hearing.

(f) A compliance order issued under this section is an order of

-5- CSHB 409( )



Che departmenc for purposes of this chapter, AS 46.04, AS 46.09, and

AS 03.05.

(9) The attorney general may seek enforcement of a complianc
order by bringing an action in superior court. In an action to en-
force a compliance order, the attorney general may recover full rea-

sonable attorney fees and costs incurred by the state in maintaining
the action.
* Sec. 6. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.861. ENVIRONMENTAL AUDITS. (a) As part of a judi-
cial or administrative enforcement action, the commissioner may re-
quire a person to conduct an environmental audit and to prepare and

submit to the commissioner an environmental audit report.

(b) Each environmental audit shall be performed by a qualified
independent contractor selected by the person required to conduct the
audit. The selection of the independent contractor is subject to the
approval of the commissioner.

(c) In this section

(1) "environmental audit" means a systematic, documented,
periodic, and objective review, of a person's operations, practices,
and performance related to meeting each applicable environmental
standard and requirement, including permit conditions;

(2) "environmental audit report®™ means a written report
that candidly and thoroughly presents findings from a review, con-

ducted as part of an environmental audit, of a person's environmental

operations, practices, and performance.

CSHB 409( ) -6-



1/29/90

Original sponsor(s); REP. M.DAVIS, Brown, Koponen, Navarre, Goll, Ulmer,
Ellis

* A B
IN THE HOUSE
CS FOR HOUSE BILL NO. 409 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
t r
for an Act entitled: "An Act relating to the reform of certain environ-
mental conservation laws and the administrative

penalties for their violation."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.020(6) is amended to read:
(6) at reasonable times enter and inspect (WITH THE CONSENT
OF THE OWNER OR OCCUPIER ANY) property or premises and copy records to
investigate either actual or suspected sources of pollution or con-
tamination or to ascertain compliance or noncompliance with this
chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart-
ment, permit, approval, or acceptance issued wunder this chapter,
AS 46.04, or AS 46.09 (A REGULATION WHICH MAY BE ADOPTED UNDER AS 46.-
03.020 - 46.03.040); information relating to secret processes or
methods of manufacture discovered during investigation 1is confiden-
tial;
* Sec. 2. AS 46.03.170(f) is amended to read:

(f) A variance or renewal granted under this section may not be
construed to prevent or Ilimit the application of the (EMERGENCY)
orders of the commissioner issued under AS 46.03.850 (AS 46.03.820).

* Sec. 3. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.761. ADMINISTRATIVE PENALTIES FOR POLLUTION. (a)
The commissioner may, after reasonable notice and opportunity for a
hearing, assess an administrative penalty against a person who vio-

lates or causes or permits to be violated a provision of this chapter,
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AS 46.04, or AS 46.09, ora regulation, order of the department,

permit, approval, or acceptance issued under this chapter, AS 46.04,

or AS 46.09. .
(b) The commissioner shall adopt regulations prescribing the
administrative procedures authorized wunder this section. AS 44.62

does not apply to administrative proceedings conducted or judicial

review sought unuer this section.

(c) An administrative penalty assessed wunder this section may
not exceed $25,000 a day for each violation. Each violation is a
separate and distinct offense and where the violation continues from
day to day, each day constitutes a separate violation. In determining
the amount of a penalty assessed under this section, the commissioner
shall consider the effe:t of the violation on the public health or the
environment, a prior history of violations, deterrence, and other
factors that the commissioner considers relevant.

(d) An administrative penalty assessed wunder this section be-
comes effective 30 days after its issuance unless review is sought or
a hearing is requested under regulations of the commissioner.

(e) Action by the commissioner wunder this section does not
affect or limit the authority of the commissioner to enforce a pro-
vision of this chapter, AS 46.04, or AS 46.09. A person against whom
an administrative penalty is assessed under this section may not be
assessed civil penalties under AS 46.03.760 for the violation that is
the subject of the administrative penalty.

(f) An administrative penalty assessed under this section does
not affect the obligation of a person to comply with this chapter,
AS 46.04, or AS 46.09, or a regulation, order of the department,

permit, appioval, or acceptance issued under this chapter, AS 46.04,
or AS 46.009.

CSHB 409( ) -2-
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(g) A person against whom an administrative penalty is assessed
under this section may obtain judicial review of the administrative
penalty by the superior court withii® 30 days after the issuance of the
administrative penalty. The court may set aside the administrative
penalty assessed under this section only if there is not substantial
evidence in the record, taken ass a whole, 'to support the finding of
violation or the amount of penalty assessed by the commissioner.

(h) If a person fails or refuses to pay an administrative penal-
ty assessed under this section after the penalty has become final or
after a court in an appeal brought under this section has entered a
final order in favor of the state, the commissioner shall request the
attorney general to collect the amount assessed. The defendant s
liable for

(1) the amount of the administrative penalty assessed;
(2) interest from the date of the assessment of the admin-

istrative penalty;

(3) full reasonable attorney fees and costs incurred by the
state in the collection action; and

(4) a nonpayment penalty for each quarter year in which the
assessment remains unpaid of

(A) 20 percent of the administrative penalty assessed;

and

(B) nonpayment penalties that are unpaid at the be-

ginning of the quarter.

(i) In an action brought under (g) this section, the admini:
trative penalty is final and the validity, amount, and appropriateness
of the administrative penalty assessed is not subject to collateral
review.

Sec. 4. AS 46.03 is amended by adding a new section to read:
-3- CSHB 409( )
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Sec. 46.03.861 . ENVIRONMENTAL AUDITS. (a) As part of a judi-

cial or administrative enforcement action, the commissioner may re-
quire a perso\ to conduct an environmental audit and to prepare and
submit to the commissioner an environmental audit report.

(b) Each environmental audit shall be performed by a qualified
independent contractor selected by the person required' to conduct the
audit. The selection of the independent contractor is subject to the
approval of the commissioner.

(c) The commissioner shall adopt regulations to implement this
section.

Sec. 5. AS 46.03.850 is repealed and reenacted to read:

Sec. 46.03.850. COMPLIANCE ORDER. Ca) When, in the opinion of
the commissioner, a person is violating or is about to violate a pro-
vision of this chapter, As 46.04, or As46.09, a regulation or lawful
order of the departmentissued wunder this chapter, As 46.04, or
AsS 46.09, or a term or condition of a permit or certificate issued by
the commissioner under this chapter, As 46.04, or As 46.09, or a
person is causing, engaging in, or maintaining a condition or activity
that, in the opinion of the commissioner, presents an imminent or
present danger to the health or welfare of the people of the state or
would be likely to result in irreversible or irreparable damage to the
natural resources or environment, the commissioner may issue a compli-
ance order in conformity with the authority of the commissioner and
the public policy declared in AS 46.03.010. A copy of the compliance
order shall be served personally or sent by certified mail to the
person affected. A compliance order is effective upon receipt.

(b) The Administrative Procedure Act (AS 44.62) does not apply
to the issuance of a compliance order under (a) of this section. A

person described in (a) of this section may not seek review of or

409( ) 4.
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appeal the compliance order to the superior court until the department

(1) seeks to recover response costs, damages, or contribu-
tions} or
(2) brings an action to enforce the order.
(c) The attorney general shall enforce a compliance order.
Sec. 6. AS46.03.865(b) is amended to read:
(b) Aperson to whom" an order is directed shall comply with it
immediately, but, except as provided under AS 46.03.850, on applica-
tion to the department shall be given a hearing under the Administra-

tive Procedure Act (AS 44.62). The [THEREAFTER THE] department may

affirm, revoke” or modify the order.

Sec. 7. AS 46.03.820 is repealed.

-5- CSHB 409( )
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SUBIJECT: CSHB 41l(Judiciary), 1990 Revisor’s Bill
TO: Representative Peter Goll

Representative Max Gruenberg
Co-Chairs. House Judiciary Committee

FROM: David R. Dierdorff V.V«
Revisor of Statutes

This memorandum discusses the enclosed committee substitute for the
1990 Revisor’s Bill (HB 411), prepared after the subcommittee meeting
on February 9. The following sections in CSHB 4|](Jud) were not m the
bill as introduced: 1. 18, and 20 - 25. In addition, several provisions
have been added to the repealer (sec. 35). The Department of Law has
reviewed all provisions in CSHB 41 I(Jud).

To assist in understanding tne draft, | have summarized the contents by
grouping sections that have similar effects.

Sections that delete or repeal obsolete provisions: Sections 5, 10, 13, 14
23, 24, 26 - 29, and 31 - 35 delete or repeal provisions that have become
obsolete either through the passage of time or other legislative action.

Sections that update obsolete or archaic provisions, or improve the stvle
of the statutes: Sections 1 3, S, 9, 12, 15 - 17, 19, and 30 substitute new
provisions for provisions that are obsolete, archaic, or otherwise outdated,
including improvements in the style of language for purposes of clarity.

Sections that eliminate conflicts with other laws: Sections 4, and 20 - 22
harmonize laws dealing with the same subject. Section 2 conforms the
text of a law to us judicial interpretation.
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Sections that correct errors nr oversights: Sections 6, 7, 11. and 18
correct eriors or oversights in drafting.

SECTIONAL ANALYSIS

Section I. This amendment, relating to the proper form for citation of
provisions in the Alaska Statutes, reflects the fact that the form actually
used for citation of the single digit titles of AS has been, for example, AS
01, AS 02, etc. Until the mid-1970’s, the Legislative Drafting Manual
gave drafters a choice between AS 1or AS 01, etc., but for the past
fifteen years the double digit form has been the legislative standard. Now
that the world of data processing has enveloped us, it is important that
we make the use of the double digit citation form official.

Sec. 2. The proposed amendment to AS 12.55.165 incorporates
references to provisions enacted after 1982 within the internal reference.
In Edwin v. State. 762 P.2d 499 (1988), the Alaska Court of Appeals
held that sentences under AS 12.55.125(e)(3), and, by extension, (d)(3),
are subject to referral to a three-judge panel under AS 12.55.165. The
court read the sentencing statutes as a whole and concluded that the
failure to incorporate references to the added provisions was a legislative
oversight. The court invoked the doctrine that statutes should be
construed "to avoid absurd results." 762 P.2d at 502. See also the
November, 1989 Report to the Legislature Examining Court Decisions,
page 42.

Sec. 3. This amendment is proposed to ensure that recipients of a Winn
Brindle memorial scholarship loan may attend an accredited "school" fas
permitted under AS 14.43.300(b)(5)) and are not required to attend a
"college" or "university." The amendment should have been made in i9So
when the Winn Brindle memorial scholarship loan program was unacted.
The amendment has been reviewed and approved by the Postsecondary
Education Commission.

Sec. 4. AS 16.05.900(24) defines "resident" as a person who has
maintained a permanent place of abode in the state for 12 consecutive
months. Thus, the use of "has been a resident for one year or more" in
AS 16.05.400(b) is redundant. The problem dates back to the 1983
amendment, which substituted "one vear" for "30 consecutive years."
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mSec. 5. The material to be deleted relates only to the initial terms of
appcm'ees.

Sec. 6. As enacted, a portion of this provision applied to children
"between" the ages of four and six. Taken literally, that means it applies
only to five-year olds. The legislature obviously intended that children
aged four through six be included, and the propo'ed amendment would
make that clear.

Sec. 7. The amendment would correct an erroneous reference in the
original enactment.

Sec. S. The 1978 revision of the criminal code introduced the crime of
unsworn falsification. AS 28.35.130, which predates statehood, should
have been amended at that time. A conviction for perjury could not be
sustained under the circumstances described in AS 28.35.130, but a
violator could be prosecuted for unsworn falsification. Thus the proposed
substitution of terms.

Sec. 9. As enacted, "cancel" was defined as a noun. The amendment
changes the definition to that of a verb, which is consistent with the usage
of the term.

Sec. 10. The material to be deleted relates only to the initial terms of
appointees.

Sec. 11. The language proposed for deletion adds nothing to the
provision and, in any event, is confusing because it is incomplete.

Sec. 12. The amendment to the internal reference picks up two sections
of AS 39.20 that need to have these definitions apply to them.

Sec. 13. The material to be deleted relates only to the initial terms of
appointees.

Sec. 14. There is no substantive need to retain the reference to "January
1, 1971" in this provision.
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Sec. 15 The proposed amendment eliminates language that is redundant
to AS 42.05.121(b) and rewrites other language to conform to modern
drafting style.

Sec. 16 The amendment is proposed to clarify some archaic language.
Sec. 17. The amendment updates the reference to municipalities.

Sec. 18 The amendment, proposed by the APUC, would add language
("to the public for compensation”) to AS 42.05.720(4)(F) that appears in
each of paragraphs (4)(A) -(E). It is apparent that the omission of the
language from (4)(F) was an oversight. The amendment would eliminate
a source of confusion and misunderstanding.

Sec. 19° The amendment updates the reference to municipalities.

Secs. 20 -2 These three sections, together with the repeal of

AS 43.05.120 proposed in sec. 35, represent an effort to resolve some
inconsistencies and redundancies in four provisions of AS 43.05 relating to
criminal penalties. AS 43.05.290, enacted in 1980, was intended to serve
its the has!” penalty provision for all of the tax laws. When that was
enacted, however, three provisions dating from 1945 that contain criminal
penalties, AS 43.05.110. 43.05.120, and 43.05.130, were not amended.

In sec. 20, a new section is proposed reenacting the substantive
prohibitions of AS 43.05.120, which would be repealed. The new section
is located immediately after the two AS sections that it relates to. A
violation of AS 43.05.075(1) would be a class A misdemeanor under AS
43.05.290(c), while a violation of AS 43.05.075(2) would be a class A
misdemeanor under AS 43.05.290(1). A violation of eithet with respect to
a material matter and with the requisite intent would be a felonv under
AS 43.05.290(e).

Section 21 amends AS 43.05.110 to delete the language establishing
a violation as a misdemeanor (which would be interpreted as a class A
misdemeanor under AS 11.81.250(c)). A violation of AS 43.05.110 would
be punishable its a class A misdemeanor under AS 43.05.290(c).
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Section 22 amends AS 43.05.130, which currently provides a
penalty of up to SI,000, but no jail term, for any violation of
AS 43.05.010 =« 43.05.130, or a regulation adopted under those provisions.
This is obviously inconsistent with existing AS 43.05.110 and 43.05.120,
and conflicts with AS 43.05.290 as well. The amendment proposes to
resolve this by limiting its application to violations that do not amount to
violations under AS 43.05.290.

The Departments of Law and Revenue have reviewed these
proposals.

Secs. 23 and 24. Following the 1981 repeal of AS 43.55.012(a), the
references to adjustment ot the gas production tax under AS 43.55.012
that appear in AS 43.55.016(c) and 43.55.020(e) became meaningless.
The'.e two bill sections delete the obsolete references.

Sec. 25. The material proposed for deletion is redundant to general
provisions in AS 43.15.010.

Secs. 26 = 29. The material to be deleted relates only to the initial terms
of appointees.

Sec. 30. The amendment updates an obsolete reference to federal
poverty guidelines.

Secs. 3L - 34. The material to be deleted relates only to the initial terms
of appointees.

Sec. 3\ This section proposes the following obsolete or otherwise
unnecessary provisions for repeal:

AS 23.15.520(3) defines "registration fee,” a term that does not
i.ppear in any provision to which the definition applies.

AS 23.35.150(2) and (4) define "commissioner" and "department '
respectively, terms that are defined for all of AS 23 in AS
23.46.010. "



