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for human consumption, reduction to meal, produc-tion of food for

domestic animals or Tfish, or scientific, display, or educational

purposes; "waste'" does not include normal, 1inadvertent los.J of flesh

associated with processing that cannot be prevented by practical

means.
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Original sponsor(s): REP. M.DAVIS, Brown, Koponen, Navarre, Goll, Ulmer,
Ellis

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 409 (Judiciary)
IN THE LEGISLATURE OT THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

6 For an Act entitled: "An Act relating to the reform of certain environ-
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mental conservation laws and the administrative
penalties for their violation; amending Rule 82,

Alaska Rules of Civil Procedure."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.020(6) 1is amended to read:

(6) at reasonable times enter and inspect with the consent
of the owner or occupier any property or premises and copy records to
investigate either actual or suspected sources of pollution or con-
tamination or to ascertain compliance or noncompliance with this
chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart-
ment, permit, approval, or acceptance issued under this chapter,
AS 46.04, or AS 46.09; the department shall maintain as confidential
[A REGULATION WHICH MAY BE ADOPTED UNDER AS 46.03.020 - 46.03.040;]
information and records relating to secret processes”™ fOR] methods of
manufacture, and other information and records as agreed by the de-
partment and the owner or occupier of the property, discovered during
the i1nvestigation [IS CONFIDENTIAL];

Sec. 2. AS 46.0M.020 is amended by adding a new paragraph to read:
(14) at reasonable times enter and inspect the property or
premises of a pervasively regulated facility and copy relevant records
to iInvestigate either actual or suspected sources of pollution or con-
tamination or to ascertain compliance or noncompliance with this
chapter, AS 46.04, AS 46.09, or with a regulation, order of the
-1- CSHB 409(Jud)



department, permit, approval, or certificate 1issued under this chap-
ter AS 46.04, or AS 46.09; the department shall maintain information
and records relating to secret processes or methods of manufacture
discovered during investigations as confidential; in this paragraph
"pervasively regulated facility” means a facility where activities or
operations are or were conducted that affect a significant public
interest and that the department comprehensively regulates.

Sec. 3. AS 46.03.170(f) 1is amended to read:

() A variance or renewal granted under this section may not b
construed to prevent or limit the application of the [EMERGENCY]
orders of the commissioner issued under AS 4C.03.820 and 46.03.850.
Sec. 4. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.761. ADMINISTRATIVE PENALTIES FOR POLLUTION. @
The department may assess an administrative penalty against a person
who violates or causes or permits to be violated a provision of this
chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart-
ment, permit, approval, or certificate 1issued under this chapter,
AS 46.04, or AS 46.09.

(b) AS 44.62 does not apply to administrative proceedings con-
ducted or judicial review sought under this section.

() An administrative penalty assessed under this section may
not exceed $25,000 a day for each violation. Each violation is a
separate and distinct offense and where the violation continues frtn
day to day, each day constitutes a separate violation. In determining
the amount of a penalty assessed under this section, the department
shall consider the effect of the violation on the public health or the
environment, a prior history of violations, deterrence of future
violations, and other factors that the department considers relevant.

(d) The assessment notice shall be personally served on or sent
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by certified mail, return receipt requested, to the person affected.
An adminirtrative penalty assessed under this section becomes final 30
days after receipt of the assessment notice unless an administrative
hearing 1iIs requested. Failure to request an administrative hearing
within 30 days after receipt of the assessment notice constitutes a
waiver of the right to an administrative hearing and to judicial
review.

(e) After the conclusion of the administrative hearing, the
department may modify, rescind, or affirm the administrative penalty.
A person against whom an administrative penalty is assessed may obtain
judicial review of the administrative penalty by filing a notice of
appeal iIn the superior court within 30 days after the department®s
issuance of the administrative hearing decision. The court may set
aside the administrative penalty only i1f the administrative record,
taken as a whole, does *not contain a reasonable basis to support the
finding of violation or the amount of penalty assessed by the depart-
ment. Except as provided iIn this section, the validity, amount, and
appropriateness of the administrative penalty are not subject to
judicial or administrative review.

() Action by the department under this section does not limit
or otherwise affect the authority of the department to enforce this
chapter, AS 46.04, or AS 46.09, or to recover damages, restoration
expenses, investigation costs, court costs, and attorney fees. The
court shall =,. off the administrative penalty amount paid under this
section against a civil penalty subsequently awarded by a court
against the person for the same violation under AS 46.03.760.

((0)) The assessment of an administrative penalty under this
section does not affect the obligation oi a person to comply with this

chapter, AS 46.04, AS 46.09, or with a regulation, order of the
-3- CSHB 409(Jud)
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department, permit, approval, or certificate issued under this chap
ter, AS 46.04, or AS 46.09.

(h) If a person fails or refuses to pay an administrative penal-
ty assessed under this section after the penalty has become final, the
attorney general may bring an action to collect the penalty and the
defendant i1s liable for

(1) the amount of the administrative penalty assessed;
() interest from the date the department 1issued the as-

sessment notice under (d) of this section;

(3 full reasonable attorney fees and costs incurred by the
state i1n the collection action; and
(d a nonpayment penalty for each quarter year iIn which the
assessment remains unpaid of 20 percent of the assessed administrative
penalty.
= Sec. 5. AS 46.03.850 i1s“repealed and reenacted to read:

Sec. 46.03.850. COMPLIANCE ORDER. (@ When, 1In the opinion of
the department, a person is violating or 1is about to violate a pro-
vision of this chapter, AS 46.04, AS 46.09, or AS 03.05, or of a
regulation, order of the department, permit, approval, or certificate
issued under this chapter, AS 46.04, AS 46.09, or AS 03.05, or is
otherwise endangering or creating the potential of pollution of the
surface or subsurface air, land, or water within the jurisdiction of
the state, the department may issue a compliance order.

(b The compliance order shall be personally served on c
by certified mail, return receipt requested, to the person affected.
Service 1s complete on a corporation upon receipt by an officer of the
corporation or by its registered agent and on a partnership on receipt
by a partner. The compliance order is effective on receipt. A re-
quest for an administrative hearing under (c¢) of this section does not

CSHB 409<Jud) -4~



stay the provisions or deadlines set out in the compliance order.

(©) The person affected may request an administrative hearing
within 30 days after receipt of the compliance order. Failure to re-
quest a hearing within 30 days after receipt of the compliance order
constitutes a waiver by the person of the right to an administrative
hearing and to judicial review.

(d After the conclusion of the administrative hearing, the
department may modify, rescind, or affirm the compliance order. The
affected person may obtain judicial review of the compliance order by
filing a notice of appeal iIn the superior court within 30 days after
the department®s issuance of the administrative hearing decision. The
court may set aside the compliance order only if the administrative
record, taken as a whole, does not contain a reasonable basis to
support the provisions of the compliance order or the department®s
decision to issue the compliance order. Except as provided in this
section, the compliance order i1s not subject to judicial or adminis-
trative review.

(e The Administrative Procedure Act (AS 44.62) does not apply
to administrative proceedings conducted or judicial review sought
under this section.

(M) A compliance order issued under this section is an order of
the department for purposes of this chapter, AS 46.04, AS 46.09, and
AS 03.05.

(@) The attorney general may seek enforcement of a compliance
order by bringing an action 1In superior court. In an action to en-
force a compliance order, the attorney general may recover full rea-
sonable attorney fees and coses incurred by the state iIn maintaining

the action.

* Sec. 6. AS 46.03 is amended by adding a new section to read;
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Sec. 46.03.861 . ENVIRONMEWINnL AUDITS. (@ As part of a judi-
cial or administrative enforcement action, the commissioner may re-
quire a person to conduct an environmental audit and to prepare and
submit to the commissioner an environmental audit report.

(b) Each environmental audit shall be performed by a qualified
independent contractor selected by the person required to conduct the
audit. The selection of the iIndependent contractor iIs subject to the
approval of the commissioner.

(© In this section

() "environmental audit"™ means a systematic, documented,
periodic, and objective review, of a person®s operations, practices,
and performance related to meeting each applicable environmental
standard and requirement, including permit conditions;

() “environmental audit report” means a written report
that candidly and thoroughly presents findings from a review, con-
ducted as part of an environmental audit, of a person®s environmental

operations, practices, and performance.

* Sec. 7. The provisions of AS 46.03.761(h)(3), as added by sec. 4 of

19 this Act, have the effect of amending Alaska Rule of Civil Procedure 82 by

20 allowing the recovery of full reasonable attorney fees and costs In certain

21 actions.

* Sec. 8. AS 46.03. 761 (h)(3), as added by sec. 4 of this Act, takes

-3 effect only 1If sec. 7 of this Act receives the two-thirds majority vote of

, each house of the legislature required by art. 1V, sec. 15, Constitution of

Act,

the State of Alaska.

* Sec. 9. The provisions of AS 46.03.850(g), as added by sec. 5 of this

have the effect of amending Alaska Rule of Civil Procedure 82 by

allowing the recovery of full reasonable attorney fees and costs in certain

actions.

CSHB 409 (Jud) -6 -



J * Sec. 10. AS 46.03.850(g), as added by sec. 5 of this Act, takes
|

2 effect only 1f sec. 9 of this Act receives the two-thirds majority vote of

3 each house of the legislature required by art. 1V, sec. 15, Constitution of

4Ithe State of Alaska.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSHB 409 (jud)

The committee substitute for HB <9 changes the state®"s environmental

conservation laws in four important respects.

First, section 1 amends AS 46.03.020(6) to provide that the Department of
Environmental Conservation may copy records during a voluntary inspection to investigate
either actual or suspected pollution or contamination or to ascertain compliance or
noncompliance with AS 46.03, AS ,6.04, or AS 46.09. Section 2 adds a new paragraph to AS
46.03.020 that grants to the Department of Environmental Conservation the right to enter and
inspect the property or premises of a pervasively regulated facility and copy records to
investigate either actual or suspected sources of pollution or contamination or to ascertain
compliance or noncompliance with AS 46.03, AS 46.04, oi AS 46.09. The bill defines
pervasively regulated facility as a facility where activities or operations are or were
conducted that affect a significant public interest and that the Department of Environmental

Conservation comprehensively regulates.

Second, section 4 amends AS 46.03 by adding a new section that establishes
a system of administrative penalties for pollution. Under the section, an administrative
penalty not to exceed $25,000 a day for each violation may be assessed against a person who
violates or causes or permits to be violated a provision of AS 46.03, AS 46.04, or AS 46.09.

Third, section 5 repeals and reenacts AS 46.03.850 to give the Department of
Environmental Conservation the power to issue binding compliance orders, coupled with a
formal administrative review/appeal process. Under existing law, the department notifies
a person of its determination that a violation exists, or is abojt to exist, and the person
is given time to file a report stating measures have been and are being taken, or are
proposed to be taken, to correct or control the conditions outlined in the determination
notice. At this time, a compliance order can be issued only after all of these steps have
been taken.

Fourth, section 6 would amend AS 46.03 by adding a new section that provides
that the commissioner of environmental conservation may require a person to conduct an
environmental audit and to prepare and submit an environmental audit report, as part of a

judicial or administrative enforcement action.

It is impossible to predict what additional costs, if any, the Department of
Law mayexperience if this bill 1is adopted. On the one hand, the bill"s provisions greatly
streamline existing enforcement procedures, thereby reducing attorney resources currently
used for litigation and lengthy settlement negotiations. On the other hand, these improved
procedures may vresult in increased enforcement and require additional resources.
Nevertheless, to the extent that increased enforcement may outweigh the efficiencies provided
by the bill, any resulting cost will be borne by the oil and nazardous substance fund,
provided under AS 46.08 and AS 46.0b, as well as federal fund sources such as the federal
LUST Trust and the federal Superfund.

p:pe__:__ of
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House Bill 409
2/21/90 Version

Section 4 of this bill gives the Department new authority to
assess administrative penalties for violations of laws and
regulations designed to protect the environment. Due process,
under this bill, allows for a hearing to be held prior to the
assessment of tnnalties. Since DEC does not currently have this
authority, we do not have any positions capable of performing
these functions. Therefore, the Department would need one
hearing officer and a paralegal to conduct the hearings required
before assessment of administrative penalties.

Contractual ($12.0) includes court reporter, transcripts, and
professional contracts.

Position 100 200 300 400 500 Total
Attorney 111 8B o 5.0 8.0 T, 0 5.0 $87.0
Paralegal Assistant 1l &ao To 5.0 $50.0
(Contractual) ,12.0 $12.0

TOTALS 112.0 5.0 20.0 2.0 10.0 $149.0



f

PWritfow TWe

CALN2XILEY 10 L

TVfcW Bi;»lic«t

1
sMwr
Iw A i
hwiw hy
Ofer

Tc*ri Anoail Scrricn

Im
Cm ix m |
Ctaao&fa
Pylywt
O far
ToriCm
R »fa|SoiwefcnT<iri CW
a iom
GawlFml 10H

Request For
New Position

52.3.
15.7

Agcewey _ Knvlronwental

BRU

Aice—1
3
Ao B
f o % . ‘V/Vm
/in.n *
3.0
Q..Q
1.0
5.0
37

Juneau

- YaH

This position vlll be necessary to perform the
functions required in this legislation. The
adninistratlve penalty process allows for a
hearing to be held prior to the assessment of
penalties, if review is sought, within 30 days.
This position will review these proposed
penalties, do legal research, conduct hearings,
evaluate the case, and wake an assessment as
to the appropriateness of penalties. We do not
currently have anyone on staff qualified to
perform this function.
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Administrative Services c

Component AdwlniatratLve Services Revised Dale
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This ponttton will ansisC the hearing ofFlcer
to determine administrative penalties. Hill
perform research, help review ensea, organize
hearings and otherwise enmire that the hearing
process 1is carried out in an appropriate and
timely Banner.
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Alaskan Wilderness Sailing Safaris

16th Season

Honorable Peter Goll February 12, 1990
Alaska State Legislature

P.0. Box V (MS 3100)

Juneau, AK 99811

Dear Honorable Peter Goll:

It 1s indeed a sign that change is necessary when the President of Alyeska
Pipeline Service Company and Alaskan Wilderness Sailing Safaris agree. Mr.
Hermiller®s recent statements that DEC"s budget and regulatory procedures
need to be strengthened and enforced more equitably, however, do have our

support.

AWSS believes that HB 409 and H3 315 re essential Tirst steps towards achiev-
ing better DEC enforcement of environmental laws through administrative pen-
alties, no pre-entorcement review ol compliance orders, citizen suits

(HB315), and environmental audits.We believe this bill will reduce the 'over-
kill" aspects of the current legislation and provide greater failrness to
small businesses who abide by DEC regulations. In the past DEC penalties were
so severe, they were rarely used because of the adverse economic effect on
the polluter. However, this hurts competing businesses who do abide by DEC
regulations, as we must also compete in the same marketplace.Alaskan Wilder-
ness Sailing Safaris supports HB 409 because it gives greater fTlexibility, is

more economical and efficient.

We support changing Section 2 (14) "at reasonable times™ to 'at any time",
"pervasively regulated facility” to "permitted facility, " and defining envi-
ronmental audit to include "engineering audits.” Please pass HB 409 and HB
315 out of committee promptly with a "Do Pass."

Sincerely yours,

R. James Lethcoe

Alaskan Wilderness Sailing Safairs

P.O. Box 1313. Valdar. AK 99686. Phone: (907) 835-5175 (ScpL 15 lo May 15)
P.O. Box 701. Whiit.cc, AK 99686. Phone (907) 835-5175 (May 15 lo Sept. 15)



MICHAEL S. O'MEARA
P.O. BOX 1125
HOMER, AK 99603

FEBRUARY 11, 1990

REPRESENTATIVE PETER GOLL
ALASKA STATE LEGISLATURE
P.O. BOX V (MS 3100)
JUNEAU, AK 99811

DEAR REPRESENTATIVE GOLL

As | understand it, HB 409, relating to reform of environmental
conservation laws and enforcement, 1is now in the House Judiciary
Committee. Since you are co-chairman of the committee, 1 want to

express my support for the bill.

Given the constraints imposed upon the Department of Environmental
Conservation, it is easy to understand why it has been impossible
to enforce regulations to date. It is time to give our regulators
the tools they need to clamp down on the petroleum industry. As

a citizen, | feel that 1 have a right to reasonable protection
from both chronic and catastrophic pollution, and 1 am counting

on you folks in the legislature to help see that 1 get it.

Unfortunately, 1 have not had the time to study the bill to the
degree necessary for detailed discussion of each section. Let me
instead just explain what 1 think the bill should accomplish.

The DEC or other regulatory agencies should have whatever access
they need to check on the activities of the petroleum industry
whenever there is a need to do so. Since to my mind every part
of the industry qualifies as a "pervasively regulated facility"”,
there should be no qualifying language - period.

Agency personnel should be able to carry out unannounced
inspections of all facilities. They should have access and be
able to copy all documents or records. There should be
authority to apply administrative penalties, 1issue comliance
orders, or close down operation of a facility on the 3pot.
Environmental audits should be conducted by DEC for all
facilities on a periodic basis.

Certainly, the industry should have the right to appeal any
findings or actions by a regulatory agency, but should not be able
to delay ordeter the application and enfocciuent of regulations.

It is vital that we do a better job ofregulati »g the petroleum
industry and protecting environmental quality and public health.
You have my support and encouragement for passage of this bill.



Alaska State Legislature

Representative Mike Davis District 19
P.O. Box V Interim wifice:
Juneau. Alub 99811 PO. Box 81435
(907) 465-4930 Fairbanks, Alaska 99708
1907)456-8161

TO: All Members
House Resources Committee

FROM: Rep. Mike Davis
DATE: February 6, 1990
RE: CS for HB 409

HB 409 addresses the critical need for a stronger regulatory
presence when it comes to pollution violations. In recent years the
state has been plagued by hundreds of oil, chemical and hazardous
waste spills, many of which the state has been forced to clean up
at its own expense. During my visits to cleanup sites on the North
Slope, 1in the Interior and in Prince William Sound, it became clear
to me that tougher rules are desperately needed if we are going to
keep industry to its obligation to clean up pollution.

After listening to the Oil Spill Commission®s presentation to the
House Resources Committee, 1 have proposed several changes which
compliment recommendation #13 of the Commission®s Executive
Summary. HB 409 would accomplish the following:

1) Allow the DEC access to inspect regulated facilities without
consent of the operator. DEC officials have expressed frustration
at being barred or delayed from entering sites in order to make
routine and specific investigations. This provision allows
immediate entry at all reasonable times.

2) Allow the Commissioner of Environmental Conservation to levy
administration penalties of up to $25,000 per day for pollution
violations and provide for an appeal process. Administrative
penalties will provide for an economical, efficient and consistent
system to deal with pollution matters. This 1is similar to federal
law and may soon be required by the EPA.

3) Allow the Commissioner to require environmental audits, so that
the state and industry can "Trouble shoot™ pollution problems
before they become unmanageable.



Rep. Mike Davis
Page Three

4) Eliminate "pre-enforcement review"” of compliance orders. Today,
industry is allowed to challenge the orders before they go into
effect, tying the hands of regulators and delaying timely solution
of pollution problems. Under this change, stopping the pollution
will get top priority. Challenges to the orders would get a hearing

after correction has begun.

Special Note:

Criminal penalties 1included 1in the original HB 409 have been
removed in the CS. Negotiations are underway to include them in HB

315.

I thank you for your consideration of this legislation.



Sectional Analysis - CS_to HB 409

Section #1.

This section revises the DEC"s present general access authority to
include the right to copy records. This section also clarifies the
present access provisions®™ scope. Note that it continues the
present sections requirement that the DEC obtain consent for access
from the owner of occupier of the premises.

Section #2.

Allows the DEC access to '"pervasively regulated facilities” to
investigate suspected sources of pollution without the owners
consent. Although access to facilities 1is required under most
permits issued by the state, agencies have wound up in court over
the particulars of when and where officials can investigate. These
court delays have had the effect of limiting the states ability to
enforce pollution laws. Constitutional law provides that a
lessened expectation of privacy exists for pervasively regulated
facilities and activities. A "pervasively regulated facility” 1is
defined as a facility where the operations affect a significant
public interest and are comprehensively regulated by the DEC.

Section #3.

Are housekeeping measures.

Section #4.

Establishes a new section creating an administrative penalties
procedure for violation of DEC"s statutes, regulations orders or
permits. The amount may not exceed $25,000 per day for each
violation. Current procedures for addressing violators are long,
cumbersome and expensive process that hamper the state®s ability
to deal with pollution problems. This section establishes an
administrative review process, separate *rom the courts, that
streamlines the process of adjudicating these claims. Many states
already have administrative penalties procedures. The EPA may soon
require states to have a similar process in place. Section #4 also
provides for an administrative hearing and judicial review of the
penalties ordered.



Section #5.

Allows for a compliance order to become effective immediately to
start cleanup up of a cc. iminated site or to stop an ongoing
pollution incident. Presently, industry can challenge compliance
orders before implementation, causing substantial delays, to the
detriment of the environment and public health. This section also
provides for an administrative hearing and for judicial review of
the hearing decision.

Section #6.

Allows the Commissioner to require environmental audits conducted
by in independent contractor. An environmental audit 1is an
objective and systematic analysis of a facility"s operations to
insure compliance with state environmental Jlaws and to spot
pollution problems before they become unmanageable. The EPA uses
a similar process that has been very successful.
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To: Rep. Peter Goll, Co-Chair
House Judiciary Committee

From: Rep. Mike Da
Re: HB 409

Date: February 12, 1990

The CS for HB 409 passed out of the Resources Committee addresses
the critical need for a stronger regulatory presence when it comes
to pollution violations. In recent years the state has been plagued
by hundreds of oil, chemical and hazardous waste spills, many of
which the state has been forced to clean up at its own expense.
During my visits to cleanup sites on the North Slope, 1in the
Interior and in Prince William Sound, it became clear to me that
tougher rules are desperately needed if we are going to Kkeep
industry to its obligation to clean up pollution.

After listening to the Oil Spill Commission®s presentation to the
House Resources Committee, | have proposed several changes which
compliment recommendation #13 of the Commission®s Executive
Summary. HB 409 would accomplish the following:

1) Allow the DEC access to inspect regulated facilities without
consent of the operator. DEC officials have expressed frustration
at being barred or delayed from entering sites in order to make
routine and specific investigations. This provision allows
immediate entry at all reasonable times.

2) Allow the Commissioner of Environmental Conservation to levy
administration penalties of up to $25,000 per day for pollution
violations and provide for an appeal process. Administrative
penalties will provide for an economical, efficient and consistent
system to deal with pollution matters. This is similar to federal
law and may soon be required by the EPA. Judicial review is also

provided under the section.

3) Allow the Commissioner to require environmental audits, so that
the state and industry can "Trouble shoot”™ pollution problems
before they become unmanageable. Environmental audits are used on
both a state and federal Ilevel with considerable success, hundred
of corporations have voluntarily adopted environmental audit
program.

4) Eliminate "pre-enforcement review" of compliance orders. Today,
industry is allowed to challenge the orders before they go into



Sectional Analysis - CS to HB 409 Feb. 8, 1990

Section #1.

This section revises the DEC"S present general access authority to
include the right to copy records. This section also clarifies the
present access provisions®™ scope. Note that it continues the
present sections requirement that the DEC obtain consent for access
from the owner of occupier of the premises.

Section #2.

Allows the DEC access to '"pervasively regulated facilities” to
investigate suspected sources of pollution without the owners
consent. Although access to facilities 1is required under most
permits issued by the state, agencies have wound up in court over
the particulars of when and where officials can investigate. These
court delays have had the effect of limiting the states ability to
enforce pollution laws. Constitutional 1law provides that a
lessened expectation of privacy exists for pervasively regulated
facilities and activities. A "pervasively regulated facility” 1is
defined as a facility where the operations affect a significant
public interest and are comprehensively regulated by the DEC.

Section #3.

Are housekeeping measures.

Section #4.

Establishes a new section creating an administrative penalties
procedure for violation of DEC"s statutes, regulations, orders or
permits. The amount may not exceed $25,000 per day for each
violation. Current procedures for addressing violators are long,
cumbersome and expensive process that hamper the state®s ability
to deal with pollution problems. This section establishes an
administrative review process, separate from the courts, that
streamlines the process of adjudicating these claims. Many states
already have administrative penalties procedures. The EPA may soon
require states to have a similar process in place. Section #4 also
provides for an administrative hearing and judicial review of the
penalties ordered.



Section #5.

Allows for a compliance order to become effective immediately to
start cleanup up of a contaminated site or to stop z! ongoing
pollution incident. Presently, industry can challenge compliance
orders before implementation, causing substantial delays, to the
detriment of the environment and public health. This section also
provides for an administrative hearing and for judicial review of

the hearing decision.

Section #6.

Allows the Commissioner to require envi. “nmental audits conducted
by in independent contractor. An environmental audit 1is an
objective and systematic analysis of a facility"s operations to
insure compliance with state environmental laws and to spot
pollution problems before they become unmanageable. The EPA uses
a similar process that has been very successful.
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You asked which Alask . state agencies have the authority to assess penalties
for violations of their regulations and statutes. You also wanted to know if
agencies in other state governments have this uthority. Specifically, you asked
how authority for imposing an administrative penalty has been granted to agencies
similar to the Alaska Department of Environmental Conservation (DEC); if the
Environmental Protection Agency (EPA) requires administrative penalty authority
for Resource Conservation and Recovery Act (RCRA) certification; and what the
fiscal impact of such programs might be.

Summary

In Alaska, the authority to assess administrative penalties is granted to certain
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.30-
44.62.630). Under this section, the DEC has limited powers of administrative
adjudication but does not have the general authority to assess administrative

penalties.

Twenty-eight states and the federal government have administrative penalty
systems for enforcing RCRA standards. States which have adopted administrative
penalty systems have found them to save time and money; to be a more effective
means of enforcement; and to be a more equitable means of punishment.

The Environmental Protection Agency (EPA) and the General Accounting Office (GAO)
recommend that all states adopt administrative penalty systems to manage and
enforce regulations concerning the environment.

Administrative Penalty Authority

In Alaska, the authority to assess administrative penalties is granted to certain
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.300-
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44.62.630). The power of administrative adjudication is limited to the named
functions of the agencies listed under AS 44.62.330(a) (see Attachment A).

Further restrictions are outlined in AS 44.62.330(d). According to the Attorney
General, "The policy of § 44.62.330(d) is to limit the adjud.cation procedure
set forth in the Act to procedural matters, and matters regarding which the
agency must make substantial determinations of fact."1l The purpose of this act
is to prescribe a fair procedure for determinations of fact. The powers of
administrative adjudication do not extend to situations where facts have been

determined by the courts.

Administrative penalty authority is a power commonly assigned to both state and
federal agencies. The Department of Public Safety®s ability to issue traffic
citations is a typical example of a state-level administrative penalty authority.
The Environmental Protection Agency®s ability to assess fines for pollution and
hazardous waste violations is an example of federal administrative penalty
authority. Some states have administrative law judges who determine the
penalties for a variety of violations; others rely upon hearing officers assigned
to specific agencies to assess penalties.

In general, the system of administrative law judges and hearing officers is
preferred to civil or criminal court systems because less time and cost are
involved. Administrative law judges and hearing officers are able to solve a
greater number of cases iIn a shorter period of time. They are also able to
correct a greater number of violations. Strict administrative procedures and
penalty matrixes make enforcement procedures less arbitrary and more consistent.
Like a person who intentionally parks in a no parking zone, companies know in
advance what the penalties and procedure will be if they are found in violation

of certain regulations.

Relying upon acministrative law judges and hearing officers may foster a more
cooperative atmosphere between industry and administrators than is found in a
court room. However, If an agreement cannot be reached by the administrative
process, the right of appeal to the higher courts is arvays available under
administrative penalty procedures.

Department of Environmental Conseivation (DEC)
The Alaska DEC has been given the powers of administrative adjudication under
AS 44.62.330(a) sections (27), (30) and (44) with reference to AS 17.20 (Alaska

Food, Drug, and Cosmetic Act), AS 18.35.010-18.35.090 (regulation of tourist and
trailer camps, motor courts, and motels), and AS 46.03 respectively.

1 1963 Opinions of the Attorney General No. 10, pp. 2-3.
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DEC procedure for determining violations and assessing penalties is outlined in
AS 46.03. If an investigation or inspection uncovers a violation, the usual
procedure is to first issue a notice of violation which spells out the statute
or regulation violated and describes what needs to be done to come back into
compliance. If this does not resolve the situation, or if a situation Iis more
serious and complex, a compliance order is issued.

Compliance orders may be 1issued either with the consent of the violator or
unilaterally by DEC. Compliance orders by consent are a binding contract where
the violator agrees to meet a specified compliance schedule. An agreed amount
of penalty may be levied as part of the compliance order or as punishment for
not meeting the compliance schedule. Unilateral compliance orders, on the other
hand, are not contractual in nature and do not include fines or penalties.

IT a violator fails to follow either a consent or unilateral compliance order,
DEC may then file civil or criminal charges. The commissioner of DEC also has
the authority to put an immediate stop to a violation by issuing an Emergency

Order. Emergency Orders are typically issutd only once or twice a year and
involve violations which have a high potential of causing a public health hazard
(e.g., broken sewage line). If the violation is not grieyous out nonetheless

a relatively major problem (e.g. the discharge of muddy water into a spawning
stream), the commissioner may seek an injunction from the court.

Other States

Twenty-eight states have adopted administrative penalty systems for the
enforcement of their environmental protection statutes. The systems in three

of these states is described below.

State of Washington

Washington State"s Department of Ecology has authority to levy penalties of up
to $10,000 per day for violations of the state®s environmental protection
statutes. Once a violation is discovered, the commissioner issues a notice of
violation describing the regulations violated and amount of penalty assessed.
Accompanying the notice of violation is an order for corrective action to be
taken. Refusal or failure to comply 1is considered a separate violation and
allows for additional penalties. The violator has ten days to appeal his or her
case to the Pollution Control Hearing Board. This board is appointed by the
governor and 1is under the jurisdiction of the Department of Ecology. The
Pollution Control Hearing Beard then conducts a formal hearing and passes
judgment as to the appropriateness aid amount of penalty assessed. This decision
may be appealed to the Washington Superior Court.
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According to Jerry Ackerman, Assistant Attorney General for the Department of
Ecology, most notices of violation and compliance orders are not appealed. The
few cases that do go before the Pollution Control Hearing Board take an average
of ten to twelve weeks to resolve (as compared to th previous judicial system
that took an average of one and one half years to complete). Of those cases that
receive hearings, approximately one quarter are appealed to superior court.

State of California

When a violation of the environmental laws of California 1is discovered, the
Department of Health Services may issue simultaneously a corrective action order
and an administrative complaint. The corrective action order is like a
compliance order and outlines the specific steps that must be taken to come back
into compliance. An administrative complaint is like a civil penalty with a
maximum of S25,000 per day. Upon receiving an order, a violator has ten days
to request a hearing. Independent hearing officers are appointed from the Office
of Administrative Hearings, Department of General Services. After receiving the
hearing officer®s decision, either party has thirty days within which to appeal
for judicial review. Penalties and corrective action, however, are not postponed

by either the hearing or appeals process.

California has three classes of penalties: 1) the "Toxic Ticket" is similar to
a traffic ticket. For minor violations, inspectors may issue corrective action
orders and administrative complaints of up to S500 on site; 2) moderate
violations are handled under the newly developed "Desk Order."™ After completing
an inspection an investigator may fill out a more detailed report and issue a
penalty of greater than $500; and 3) "Correction Orders" are reserved for the
major violations. They require greate*' documentation and carry heavier fines.

Accordr to Bill Soo Hoc, Legal Council for California®s Department of Health

in the past two years only four cases have received administrative

and one corrective action has been appealed to the courts. In FY 89

tn department collected a total of $1,147,000 from judicial penalties and
$2,920,500 from administrative penalties.

State of Oregon

Oregon has had a system of administrative penalties since the early 1970s. The
Department of Environmental Quality (DEQ) has the power to issue a five-day
warning letter and order of compliance and penalty. Five-day warning letters
may be waived in cases where the public health is endangered. After receiving
notice, a violator has twenty days to appeal its case to the Environmental
Quality Commission. Members of this commission are appointed by the governor.
Typically one hearing officer reviews the case and holds an informal trial with
presentation of evidence and cross examination of witness®°s. The hearing officer
then has a maximum of 90 days in which to decide the final order. This decision
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may be appealed within 30 days to the five-member board under the Environmental
Quality Commission. Their decision may in turn be appealed to the Oregon State

Court of Appeals.

According to Van Skollias, Director of Enforcement for the DEQ, only a few of
the Environmental Quality Commission®s decisions have been appealed to the state
court. In an effort to make this system more efficient and equitable, a formal
penalty matrix was adopted in March 1989 (see attachment B). The matrix
classifies the severity of violation and takes into consideration such things
as prior violations, economic gain, cooperation and economic conditions. Since
the adoption of the matrix, both the number and amount of penalties collected
has drastically increased. In 1988, Oregon DEQ recovered $78,000 in penalties.
After the adoption of the matrix, they collected $392,000. The largest fine
collected was $80,000 in an asbestos case with multiple violations. The average
fine was under $10,000.

New Federal Requirement

Additional support for the adoption of administrative penalty systems has come
from the Environmental Protection Agency (EPA) and the General Accounting Office
(GAD) .

Currently states may have either administrative or judicial penalty systems to
qualify for Resource Conservation and Recovery Act (RCRA) authorization.
According to Betty Wise, Director of Region Ten RCRA Programs, the EPA has
decided to change this policy and make both administrative and judicial penalties
a requirement. An announcement is expected to appear in the Federal Register
in March or April of this year.

Last year the EPA held two conferences on the proposed RCRA rule changes. At
both the East Coast Conference and West Coast Conference, administrative penalty
systems were the major topic of discussion. In 1988 the GAO conducted an audit
of EPA RCRA enforcement programs and found the lack of administrative penalty
systems to be a major obstacle to implementing EPA"s standards of "timely and

appropriate.”

According to Jeffery "ich, Chief of Solid & Hazardous Waste Management Program
for DEC, Alaska intents to apply for RCRA authorization in early 1992. If these
expected rule changes go into effect, Alaska will be required to adopt an
administrative penalty system before it can receive RCRA authorization.

I hope this information answers your questions. If you would like additional
information, please contact this agency.

Attachments



ATTACHMENT A

Alaska Statute 44.62.330
Article 8. Administrative Adjudication
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=/l /Repealed. f 3 eh 159 SIA 191*01

12i Board of Chiropractic Etaminera,

*3* Board of O*nlal Kiaminer*.
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<41 State Board of Regiatration 'or Architect*, Enginecra and Und
Surveyor*;

(61 IRepeeled. f 13 eh 218 SLA 19761

(6) Hoard of Eaaminer* In Optometry;

(71 /Repealed. | 6 eh 169 SLA 19801

18) Slat* Medical Board;

19) Diviaion of land* under Alaaka Land Act where applicable;

110) Board of Nurning;

111) Board of Pharmacy;

(121 Board of Public Accountancy;

(13) Department of Labor aa to functiona relating to employment
aecurity only aa provided In (cl of this aeclion;

(141 Real Eatate Commiaalon;

(151 Alaaka Worker*' Compenaation Board, where procedure* are
not otherwia* eipreaaly provided by the Alaaka Worker*' Compenaa-
tion Act;

(16) Department of Tranaportation and Public Facilitiea, iik to func-
tion* relating to aeronautic* and communication*;

(17) /Repealed, 112ch 131 SLA I9HO |

(181 /Repealed. 449ch 94 SLA 19801

(19) /Repealed, f64ch 169 SLA 19781

(201 IRepealed. #16ch 82 SLA 19821

(211 /Repealed. i64ch 169 SLA 19761

(22) IRepealed. Sl ch 181 SLA 19761

(23) Department of Public Safety, aa to auepension or revocntion of
a aecurity guard™ licenae under AS 18.65.400 — 18 65.490.

(241 Department or Health and Social Service*, under AS 47 35,
relating to boarding and foater home* for children;

(25) IRepealed. t 60 ch 98 SIA 19661

(261 /Repealed, ! 4 ehl20 S1A 19711

(271 Department of Health and Social Service* and Department of
Environmental Conaervation under AS 17.20(Alaaka Food, Drug, and
Coametic Act), and Department of Commerce and Economic Develop-
ment in connection with the licenaingof embalmer* and funeral direc-
tor* under AS 08 42;

128) Department of Health and Social Services and the llnapital
Advlaory Council, under AS 1820 010 — 18.20.130;

(291 Repealed. 4 4 eh120 SLA 1971 |
(30) Department of Environmental Conaervation, under AS

1835010 — 1835090. concerning the regulation of touriet and
trailer campe, motor court*, and motoU;

(31» IRepealed. 4 40 eh 206 SIA 1975 |

(32) IRe/vaM. 44 eh 106 SIA 19701

1331 Hoard of Marine Pilot*;

1341 Alaaka Police Standard* Council;

(35) Big Came Commercial Service* Board.

205



I U 62.530 Alaska Statutx™ | 44 62 310

<3l Board of DUperulng Optician*;
(37» IFUpesM. | 20 ch 110 SLA 19*1.1
<38t /Expired punimnt (o f 3ch 12ASLA 1974,iim f 7ch IOHS1.A

1975/
<391 Aluka Public Office* Commiaaion;
i40i Board of Fiahcne*;

<411 Board of Gama;
<42i the Department of Education and the IWfMional Teaching

Practice* Comniiuion with regard to proceeding* to revoke or au»pend
a teacher* certificate under AS 1420030 — 1420.040 and AS
14 20 4701aK4>;

<431 Alaaka Commiaaion on Poatarcondary Education under AS
14 48 aa to denial of application* and revocation of authorisation* and
permit*:

(441 DepartMol of Environmental Con*erv*Uon.a>capt to the e«-
tent that AS 44.62 960 — 44 62 400 an* inconaiitent with the mannar
(a which proceeding* ara initiated under the provmona of AS 46 03;

<451 Umvemty o<Alaaka, eicept to the ratent that ila inclusion i*
inconaiftent with the prnviaion* of AS 14 40,

<46l /RepeaW, f 77 ch 14 SLA 19*71

14.) Board of Paychologiat and Paychologual Associate Eaaminer*.

1481 the Department of Fiah and Game aa to function* relating to
the protection of fiah and game under AS 1605 870.

1491 Board of Veterinary Examiner*,

(50) Board of Nurting Home Administrator*,

<511 Board of Barber* and Htirdreaaer*.

i52i Department of Natural Resource* concerning the Al**k» grain
rraerve program under former AS 03 12.

i53i Department of Commerce and Economic Devalnpmcnt concern
inf the licensing and regulation of audiologiat* under AS 08 II:

<541 Department of Commerce and Economic Development concern-
ing the licensing and regulation of hearing *id dealer* under AS
08 55

Ib) The procedure of an agency not li»led in la) of thi* section *h»l!
be conducted under AS 44 62 330 — 44 62 630 only aa to tho*e func-
tions to which AS 44 62 330 — 44 62 630 are m»de applicable by the
=tatutes relating to that agency

ir<Judicial review and acope ofjudicial review of all final deciawna
of the commi**ion*r of labor on an appeal relating to employment
security shall be In accord with thia chapter notwithalanding any-
thing to the contrary in AS 23 201Alaaka Employment -Security Act)
All other procedure* of the Department of Lahor relating to employ-
ment »oeUTity shall be aa provided in AS 2120 and the regulatinn*
under AS 2320

<di Except in a caae of reinautement or reduction of penalty, the
provisions of thia chapter do not afTrct statutory provi»ion» concerning
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Hammer away on polluters

Polluters, take note: The state
Department of Environmental Quali-
ty is serious. It no longer is willing to
be ignored by you. Its reputation as a
regulatory wimp is no longer
accurate.

So far this year, DEQ has levied
more than $35,000 in fines against
polluters — four times the amount it
levied against individuals, industries
and governments in any other year.

Offenders — as well as the press
and others — pay attention to fines.
They do not guarantee compliance,
but they do assure a response. Warn-
ings without penalties breed con-
tempt.

The Oregon Environmental Quali-
ty Commission revised DEQ's
enforcement policy last February
with these goals in mind:

= Write a consistent and fair but
firm enforcement policy that lets vio-
lators know that fines will not bo
used os sparingly cs In tho past.

= Write a policy that reflects pub-
lic expectations. Tho commission

lie wants polluters punished.

= Provide DEQ Director Fred Hai
sen with a procedure to set consi
tent and rational penalties statewidi

Prior to adopting these goals, DE'
directors had broad discretion in se
ting penalty amounts. Most of th
agency’s directors, including Har
sen, have been too lenient.

The penalty guide embraces .
variety of factors, including severit
of the environmental damage, inter

aWhether the violator had received
prior warning or had been coopen
five), prior violations, negligence an
whether the violator received a
economic benefit from the violation.

The agency should continue t
refine its enforcement policy in 198C
The goal, of course, is to increas
compliance, preferably voluntarily
rather than to jack up the fine
received. But this Is a hammcr-and
nail process: Many of the nails (corr
pliance) probably won’'t bo rammet
homo without the hammer (fines).

So, hommor away — ospeclall;
when public health and safety ar!
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(6) The formal enforcement actions described In subsection (1) through
(@) of this section in no way lialc ch« Department or Coimission from
sacking legal or equitable raaadiaa in che proper court: aa provided by ORS
Chapters 434, 459, 466, 467 and 468.
(Scacucory Authority: ORS CHS 434, 439, 466, 467 and 468)

CIVIL PENALTY SCHEDULE MATRICES

340-12-042

In addition Co any liability, duty, or ocher penalty provided by lav, che
Director aay aaaeaa a civil penalty for any violation pertaining to the
Commission®s or Department®a statutes, regulations, permits or orders by
service of a written notice of assessment of civil penalty upon che
respondent. The amount of any civil penalty shall be determined through che
use of the following matrices in conjunction with che formula contained in
OAR 340-12-045:

(1) _
$10,000 Matrix
< - mm Magnitude of Violation
C1 Major Modarats Minor
1
a
s Class $5,000 $2,500 $1,000
9 I
of
%
i 1 Class $2,000 $1,000 $500
0 -
1! 11
a
t Class $500 $250 $100
i i
o]
n -

No civil penalty issued by the Director pursuant to this matrix 3hall be
less than fifty dollars ($50) or more chan can thousand dollars ($10,000)
for each day of each violation. This matrix shall apply to che following
cypes of violations:
ma) Anv violation related to air oualicv statutes, rules, oerraica
or orders, excepc for residential open burning tand field oummgj ;
() Any violation related to of ORS 468.875 to 468.899 relacing
to asbestos abatement projects;

B=0\



(c) vaear qualiey scacucas, rulaa, permits or orders, axcape for
violations of ORS 164.783(1) relating co ch* placement of off*n*lv*
substances inco waters of ch* sue*;

(d Any vlol*clon r*l«c*d co underground storage tanks sc*cuc*s,
rul**, permits or orders, oxcepc for failure eo pay a fa* due and owing
under OILS 466.783 end 466.793;

(*) Any violacion r*lac*d Co hazardous vase* management scacucas,
rules, pansies or orders, axcapc for violaclons of ORS 466.890 r*lac*d co
daiaag* co vildlif*;

() Any violacion ralaead co oil and hazardous material spill and
r*I*AS* scacucas, rules and orders, escape for nagllganc or ineanclonal oil
spills;

(@ Any violacion ralaead Co polychlorinacad blphanyls
management and disposal scacucas; and

(h) Any violacion OR3 466.340 Co 466.390 ralaead co gnvironmencal
cleanup [remedial acclon] statue**, rules, agreements or orders.

() Parsons causing oil spills Chrough an Incencional or nagllganc
acc shall incur a civil panalcy of noc lass chan ona hundred dollars ($100)
or more chan cvancy thousand dollars ($20,000). Tha amount of cha panalcy
shall be decaminad by doubling cha values contained in cha matrix in
subsection (@) of this rule in conjunction with cha formula contained in
340-12-045.

(3) _
$500 Matrix

< Magnitude of Violation
C Major Modsrata Minor
1
a
S Class $400 $300 $200
S |
of
Y,
i Class $300 $200 $100
0 11
1
a
t Class $200 $100 $50
i
o 1 111
n

No civil penalty issued by cha Director pursuant to chis macrix shall be
less chan fifty dollars ($50) or more chan five hundred dollars ($500) for
each day of each violacion. Thi3 macrix shall apply co che following ~ypes
<01, avlOnS i
(@) Any violacion relaced co residencial open burning;

(b) Any violacion related co noise control scacuces, rules,
pernics and orders;

uUARIa



(©) Any violation ralatad to on-site savage disposal atacutaa,
rules, panaica, licanaaa and orders;
(d Any violation ralatad co solid waste statutaa, rulaa, parmics

and ordara; and

(@) Any violation ralatad to vaata tlra statutaa, rulaa, permits

and ordara;

®

offanaiva subatancaa
(Statutory Authority:

Any violation of ORS 164.785 relating to tha placanant of

into tha waters of tha atata or on to land.
ORS Ch. 434, 459, 4&6, 467 & 468)

CIVIL PENALTY DETERMINATION PROCEDURE

340-12-045

(1) Uhen determining tha amount of civil penalty to be assassad for
any violation, the Director shall apply tha following procedures:
(@) Determine tha class of violation and tha magnitude of each

violation;

(b) Choose tha appropriate basa penalty established by the
matrices of 340-12-042 based upon tha above finding;

(c) Starting with the basa penalty (BP), determine tha amount of
penalty through application of tha formula BP + ((.1 x BP)(P + H + E + 0 +

R + C)] where;
»

npe

iswhether the respondent has any prior violations

of statutes, rules, ordersand permits pertaining to environmental quality

or pollution control.
each are as follows:

Tha values for “P" and tha finding which supports

(i) O if no prior violations, the prior violation
described in subsection (11) is greater chan three years

old,

or there 1s insufficient information on which co

basa a finding;

(i) 1 if che prior violation is [an unrelated Class
Three;lone Class Two or two Class Threes, or che prior
violations described in subsection (ill) are greater
chan three years oldi

(ill) 2 if tha prior violaclon(s) is [an unrelated Class

Two,

two unrelated Class Threes or an identical Class

Three:! one Class One or equivalent or the prior
violations described in subsection (iv) are greater chan
three veers oldi

(iv) 3 if tha prior violacionf(s) Ji (is) m [an
unrelated Class One, three unrelated Class Threes or two
identical Class Threes:!two Class Ones or equivalents.
or the orlor violations described In subseccion (v) are

grgfltgr thari-.chcie-Yeara old;
)

Twos,

4 if che prior violations are [two unrelated Class
four unrelated Class Threes, an identical Class

Two or three identical Class Threes:1three Class Ones or
equivalents, or the orlor violations described in
subsection (vj) are greater than three vears old:

fvi) 5 if the Drior violations are “five unrelacad Class
Threes or tour identical Class .hrees: ,cour ~ass

or equivalents, or che prior violations described in
subsection (vii) are greater chan three vears old;



Alaska State Legislature

P.O. Bo* Y
Juneau, AK 99811*3100
Phone: (907) 165-3991

Legislative Research Agency Fax: (907) 163-3331

February 7, 1990
MEMORANDUM
TO; Representative Mike Davis
ATTN: Barnaby Dow

FROM: Leola Weimer
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156 (Supplemental Information)

You asked fcr additional information regarding federal and state administrative
penalty systems. Specifically, you wanted to know if there were any existing
programs which utilized 1) administration access to facilities without search
warrant; 2) environmental audits; and/or 3) compliance orders without "pre-
enforcement review."

Suimary

The Environmental Protection Agency (EPA) and most state environmental agencies

have the authority to enter a site without a warrant. Inspectors are often
required to show proper identification or present a written order from their
department to enter premises at '"reasonable times." If access is denied,

agencies may apply for a search warrant from the courts.

Environmental audits are widely used by the EPA in their monitoring and
enforcement programs. Audits may also be conducted voluntarily on the part of
the company or as part of an administrative or judicial compliance order issued
by the state. Audits have proven to be an effective means of monitoring
compliance and trouble-shooting potential problems.

"Pre-en orcement review" of compliance orders delays action and penalties until
the appeals process is exhausted. EPA does not condone "pre-enforcement review"
provisions and encourages states to seek court-ordered injunctions or implement
cease and desist orders to prevent further destruction of the environment and
mandate "timely and appropriate”™ compliance.

A sun/nary of state administrative and judicial penalty structures is attached.
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Access Without A Warrant

The EPA and most state environmental agencies have the statutory right to conduct
Investigations and periodic Inspections of facilities under their Jurisdiction.
In most cases, the right to access at '"reasonable times" does not require a
search warrant. If access 1s denied, agencies have the right to seek a search
warrant from the courts.

Environmental Protection Agency

Section 307 of the Clean Water Act grants the EPA clear and uncontested authority
to inspect facilities and documents at reasonable times. Section 3007 of the
Resource Conservation and Recovery Act (RCRA) requires that a state®s inspection
authority must be at least equal to that granted EPA inspectors. IT either
federal or state inspectors are barred from a facility or information, they may
seek a warrant from the nearest judge.

Washington

Washington statutes grant Department of Ecology inspectors the right to obtain
information and enter premises at reasonable times. Washington®s clean air
statute 70.94.200 states:

No person shall refuse entry or access to any control officer,
the department, or their duly authorized representatives, who
requests entry for the purpose of inspection, and who presents
appropriate credentials; nor shall any person obstruct, hamper
or interfere with any such inspection.

Section 90.48.355 of Washington®s water laws grants similar powers and provides
for the maintenance of confidentiality by providing that "no person shall be
required to divulge trade secret processes.”

California

California state statutes provide for access at reasonable times without a
warrant. According to Mike Shepard, council for the California Department of
Health and Safety, access has never been denied to Health and Safety inspectors.
Oregon

O.egon has statutory provisions allowing access to information and premises for

inspection purposes at reasonable times. According to Larry Schurr, of the
Oregon Department of Environment Quality Enforcement Division, in the few
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instances that access has been refused, inspectors were able to obtain court
ordered search warrants in a timely manner.

Environmental Audits

Environmental audits have proven to be an effective means of monitoring
compliance and trouble-shooting potential environmental problems. Although the
EPA does not have any specific regulations requiring the use of environmental
audits, they are commonly used by both the EPA and state agencies.

According to Zack Garitoli, Tfrom the headquarters of EPA"s Office of Waste
Program Enforcement, the EPA conducts environmental audits on a regular basis.
Companies may voluntarily provide an independent audit of their facilities or
the EPA may choose to conduct its own environmental audit. For routine
investigations, the EPA usually contracts with independent auditors. In the
case of serious violations or complex cases, the EPA will often require EPA
officials to conduct an audit of an operation.

Two types of environmental audits are generally used by the EPA: compliance
audits and management audits. According to a reviewof EPA"s environmental
audit procedure,

Compliance audits have been used where EPA finds that violations
discovered at a facility may be typical of violations at other
company facilities, given the company officials apparent lack of
familiarity with regulatory requirements. . . [and] Management
audits have been negotiated where EPA believed that a pattern of
violations resulted in large part from a lack of, or poor
functioning of, corporate environmental management or
operational controls (emphasis added).l

The EPA"s Environmental Auditing Policy Statement emphasizes that audits are to
complement inspections and are not be used as a substitute for regulatory
oversight.2 Audits conducted by EPA may make special considerations for the
protection of a business®s confidential material and trade secret processes.3

Like the EPA, states have not needed explicit regulatory authority to conduct

environmental audits as part of their environmental inspections and compliance
order enforcement. State officials in Washington,California and Oregon

Courtney Price and Allen Danzig, "Environmental Auditing: Developing a

"Preventive Medicine” Approach to Environmental Compliance,” Loyola OF Los
Angeles Law Review, Vol. 19:1189, p. 1206.

21bid., p. 1190.

31bid., p. 1210.
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confirmed that although they do not have a specific program of regulated
"environmental audits,” audits may be conducted as part of their investigation
or enforcement process.

"Pre-Enforcement Review"

According to Zack Garitoli of EPA Headquarters In Washington, D.C., the EPA does
not condone 'pre-enforcement review'" processes. EPA operates under the
assumption that their administrative powers give them the right to order
corrective action and assess penalties. Delay of action may be issued by a
court of appeals but 1s not considered automatic. Similarly, the EPA recommends
that if hearings or appeals processes impose delays in enforcement, states
should follow their corrective actions with court-ordered Injunctions or
emergency cease and desist orders.

Washington

If an order is appealed to the Washington Pollution Control Hearing Board and
a stay of penalty or corrective action is granted to the defendant, Washington
law requires the hearing board to give priority to the hearing. Emergency
orders and injunctive relief may also be sought by the Attorney General for the
Washington Department of Ecology.

California

In California, enforcement of an order may not be delayed by an appeal for
judicial review. According to Mike Shepard, council Tfor the California
Department of Health and Safety, an administrative order is considered final if
1D it is not appealed within ten days, or 2) once an independent hearing officer
has issued a decision/ The Department of Health and Safety reserves the right
to seek court-ordered injunctions and issue emergency orders or additional
penalties to bring a violator into compliance.

ANote: this is a correction of information provided by Bill Soo Hoo from
the Department of Health and Safety on page 4 of 90.156. "Pre-enforcement
review" applies until a final administrative decision has been reached. If a
hearing is requested, enforcement may be delayed until the hearing officer issues
a decision. "Pre-enforcement review" does not, however, apply when an appeal
is made to the court system or in the case of judicial penalties. A defendant
may request a stay but it is not granted automatically. In the past two years,
only four cases have received administrative hearings and one corrective action
has been appealed to the courts.
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Oregon

In Oregon, the policy of "pre-enforcement review" prevails. An order 1s not
considered final until the appeals process has been exhausted. This includes
appeals taken to the Oregon State Court of Appeals. According to Larry Schurr
of the Oregon Department of Environmental Quality, 1f action or penalty is
delayed by an appeals process, the department may either seek a court injunction
to prohibit further harm to the environment and/or issue additional penalties
for continued violation. Each additional order must be appealed separately.
If an order is not appealed within twenty days of issuance, it is considered
final.

A summary of administrative and judicial penalties for each of the fifty states
is attached.

I hope this information is useful. If you have any questions, or would like
additional information, please call.

Attachment
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State

Alabama

Alaska
Arizona
Arkansas

California

Colorado
Connecticut

Delaware

TABLE 13

Administrative
Civil Penalties

$25,000/day ($250,000

"cap”)

None

None

$25,000/day
$10,000/day
$1,000-$10,000/day

(Porter-Cologne
Act)

None
$25,000/day

"reasonable penalty”
(vioL of law, permit,
reg.)

$25,000/day (vioL

of order)

PENALTIES UNDER HAZARDOUS WASTE LAWS3

Judicial
Civil Penalties

$25,000/day (no "cap")

$100,000 plus $10,000/day

$10,000/day

None

$10,000/day

$25,000/day (intentional or
negligent violation or
violation of order)

$25,000-$20,000-$ 15,000-$% 10,000

$5,000/day (Porter-Cologne

Act)
$25,000/day
$25,000/day

$25,000/day

District of Columbia None $25,000/day

Florida None $50,000/day

Georgia $25,000/day None

Hawaii $10,000/day $10,000/day

Idaho None $10,000/day

N ote Penalty amount shown is the maximum assessment per violation unless
otherwise indicated.

N ote States that lack authority to Impose administrative civil penalties absent a

violator's consent receive u "None"™ in the administrative penalties column.



Table IS (oontt«M)

Administrative

Stmt* Civil Penalties
llinois $25,000/day
Indiana $25,000/day
lowa $1,000/day
Kansas $10,000/day
Kentucky None
Louisiana $25,000/day
$50,000/day (order
violation)
Maine None
Maryland $1,000/day ($50,000
"cap”)
M assachusetts $1,000/day

$25,000/day (for un-
authorized release,
handling without
license, failure

to report)
Michigan None
Minnesota $10,000 per inspection

(regardless of 1 viola-
tions or days; waived if
corrected within 30 days
of receipt of order)

M ississippi $25,000/day
Missouri None
Montana i None
Nebraska None
Nevada None
New Hampshire None

M6

Judicial
Civil Penalties

$25,000/day

$25,000/day (plus an

additional $500/hour for violat-
ing any emergency order)

$10,000/day
$10,000/day
$25,000/day

$25,000/day

$50,000/day (order violation)

$25,000/day

$10,000/day

$25,000/day

$25,000/day

$25,000/day

None

$10,000/day
$10,000/day
$10,000/day
$10,000/day

$50,000/day



Table 13 (continued)

State

New Jersey

New Mexico

New York

North Carolina

North Dakota
Ohio

Oklahoma

Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah
Vermont
Virginia

W ashington
West Virginia
W isconsin

Wyoming

Administrative
Civil Penalties

$25,000 per violation
(plus $2,500/day a/ter
receipt of order)
$10,000/day
$25,000/day
$50,000/day (subs

violation)

$10,000/day

None
None

$10,000/day (but only
for vioL of order)

$10,000/day
$25,000/day
$10,000/day
$25,000/day
None
$10,000/day
$10,000/day
None
None
None
$10,000/day
None
None

None

N7

Judicial

Civil Penalties

$25,000/day

$50,000/day (violation of
order or failure to pay)

$10,000/day

$25,000/day

$50,000/day (subs, violation)

None (de novo review of admin,

penalty)
$25,000/day
$10,000/day

$10,000/day

None

$25,000/day
$10,000/day
$25,000/day
$10,000/day
None

$25,000/day
$10,000/day
$10,000/day
$10,000/day
None

$25,000/day
$25,000/day

$10,000/day
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Alaska Statute 44.62.330
Article 8. Administrative Adjudication
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NOTTS TO DECISIONS

*1,4.1 14.Via*t»l 4 61U , 44 PM
4*0 ‘A M . ClI A 1403)

8*e. ACOUWO. Application of AS 44.62)30 — +4.62.830.
<+l Th* procedure of the state board*, commissions, and officers listed
in thu subsection or of their tucer*«oni by reorgsnuation under the
constitution shall be conducted under AS 44.62.330 — 44.62 630. This
procedure, including, but not limited to, accusation* «nd statement* of
laaua*. sarvioa. notiea and time and place of hearing, aubpoenaa, depo-

'attiona, eaatlera concerning evidence and decisions, conduct of hear,

iag. judicial review and aoope oflJudicial review, continuance*, recon-
aider*Don. reinatatement or reduction ofpenalty, contempt, mail vote,
oathe. impartiality, and aimilar matter* ahall be governed by llua
chapter. natwHhatanding aimilar provision* in th* at*tut** dealing
with th* D ili board*. eommiaaioA*, and ofTioars liatod. Where indi-
caud. tha prooadura that ahall b* conducted under AS 44.62.330 —
44 62 630 la limited to namad Air.tiona of th* agency.

<11 /Repealed, 4 S eh 159 StA 19*01

421 Hoard of Chiropractic Eiaminrra,

131 Hoard of Daniel Examiner*:

204

* V4,Ulrae«Hi

14) State Hoard of Regiatration for Architect*, Engineer* and luind
Surveyora;

(6) /Repealed, 4 19 th 2/8 SLA 19761

(6) Hoard of Examiner* in Optometry;

1?) /Repealed, 4 6 ch 159 SLA 1960 I

16) Stale Medical Hoard,

19) Divialon of Land* under Alaaka I-and Act where applicable;

(10) Board of Nuraing:

111) Hoard of Pharmacy;

112) Hoard of Public Accountancy;

(13) Department of Labor aa to function* relating to employment
aecurity only a* provided In (c) of thin aection;

114) Real E.tate Commission;

(15) Alaaka Worker*’ Compensation Hoard, where procedure* are
not otherwise expressly provided by the Alaska Workers’ Compensa-
tion Adi;

(16) Department of Transportation and Public Facilities, as to func-
tions relating to aeronautics and communications;

(17) /Repealed, 4 12 eh 131 SIA 1960 |

(16) /Re/iea/ed, i 49 eh 94 SIA 1960 |

(19) /Repealed. 4 64 eh 169 StA 19781

(20) /Repe*/ad, f 16 eh 82 StA 1982.1

(21) IRepetled. 4 64 eh 169 SIA 19781

(22) /Repealed, 4 Il eh 181 SIA 19761

123) Department of Public Safety, as to suspension or revocation of
a security guard’s license under AS 16 65.400 — 18 65.490,

(241 Department of Health and Social Services, under AS 47 35,
relating to hoarding and foster homes for children;

(25) IRepealed f 60 ch 98 SIA 1966 /

(26) Repeled, t 4 ehl120 SIA 1971)

(27) Department of Health and Social Services and Department of
Environmental Conservation under AS 17.20 (Alaska Food, Drug, and
Cosmetic Act), and Department of Commerce and Economic Develop-
ment in connection with the licensing of embalmera and funeral direc-
tors under AS 08.42;

(28) Depsrtmenl of Health and Social Services and the Hospital
Advisory Council, under AS 1820010 — 18.20 130;

(29) /Repealed, 4 4 ch120 SLA19711

(30) Depsrtmenl ol Environmental Conaervation, under AH
18.36.010 — 18.36 090, concerning the regulation of lourinl and
Irailsr camps, motor court*, and motels;

(31) /Repealed, § 40 eh 206 SLA 1976 |

(32) /Repealed, 4 4 ch 106 SIA 19701

(33) Board of Marine Pilot*,

134) Alaska Police Standards Council;

(35) Big Game Commercial .Services Board;

206
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(36> Boutrd of Diapenalng Optician*;
(371 (Repealed. | 20 eh 110 SLA 19811
i38i I[Erpired punuant to | 3ch 128SLA 1974;tm f 7ch 108SLA

19751
i39i Alaaka Public Office* Commiaaion;
<401 Ro*rd of Fiahrnea;

1411 Board of Cam*.
142) the Department of Education and th* Profraaional TcachlUK

Practice* Cjmmiuion with regard to proceeding* to revoke or auxpend
m teacher* certifi'at* under AS 1420030 — 1420040 and AS
14.20 470i*K4>;

1431 Alaaka Commiaaion on Poalaecondary Education mder AS
14 46 aa to denial of application* and revocation of authonratinna and
permit*;

(441 Department of Environmental ConeervaUea..nxcnpt to th* ex-
tent that AS 44.62 360 — 44 62.400 are tnconxialenl with tha manner
to which praf ading* ar* Initialed under th* prwiaiona of AS 46 03,

1431 University of Alaaka, eicept to th* extent that it* Inrluaion la
meonaiaunt «nth th* provitiona of AS 14 40;

(461 (Repealed, f 77 ch 14 SLA 19871

1471 Board of Paychologul and Psychological Aaaoclate Examiners,

lidi the Department of Fiah and Game aa to function* relating to
the protection of fish and game under AS 16 05 870,

149* Board of Veterinary Examiner*;

(50) Board of Nunmg Home Administrators;

(51) Board of Barber* and Hairdmuteri;

i52> Department of Natural Resource* concerning the Alaaka grain
reoerve program under former AS 03 12;

i53» Department of Commerce and Economic Development concern-
ing the lieen*inu and regulation of audiologiil* under AS 08 II;

(541 Department of Commerce and Economic Development concern-
ing the liceruing and regulation of hearing aid dealer* under AS

06 55.
(bi The procedure of an agency it luted in (alof this section shall

be conducted under AS 44 62 330 — 44 62 630 only aa to tho«e func-
tion* to which AS 44 62 330 — 44 62 630 are made applicable by the
statute* relating to that agency.

tc> Judicial review and acope ofjudicial review of all final decixumt
of the commiaaioner of labor on an appeal relating to employment
e=ecunty ahall b* in accord with this chapter notwithstanding any-
thing to th* contrary ill AS 23 20 IAlaak* Employment Security Actl
All other procedure* of hr Department of Labor relating to employ-
ment aeninty ahall be aa provided in AS 23 20 and the regulation*
under AS 23 20.

IdI Except in a caae of reinstatement or reduction of penalty, th*
provision* of thia chapter do not affect statutory provision* concerning

' (21 additional relief by Inunction or restraining order,

(3) penalty provisions relating to suspension, revocation, relsau-
en«o0. and other similar matters of licenses, permits, Ims**. conces-
sions, and other similar matter*.

(4) related matter* that in their context do not rela'e to procedure
(I 2(ch 2L.ch 143SLA 1959, am t 14ch 2 SLA 1964. am 4 60 ch 98
SLA 1966, am f 2ch 120 SLA 1966.am | | ch 58 SLA 1907,*m t |m
ch 143 SLA 1968; am ( 2ch 83SLA 1969. am 4 2ch 118 NLA 1969.
am H 3.4ch 106 SLA 1970; am » 6ch 104 NLA 1971. am * 4 ch 120
SLA 1971; am 4 2ch 178 SLA 1972, am 4 5ch 179SLA 1972, sni 4 2
ch 17SLA 1973; am i 3 ch 45SLA 1973;am 4 2ch 82 SI.A 1973. .tm
I 2Ch 7 FSSLA 1973; am 4 5ch 76 SLA 1974. «<m 4 2ch 128 SI.A
1974; am 4 6 ch 9 SLA 1976, am 4 25ch 25 SI.A 1975. am 44 39. 40
Ch 206 SLA 1975;»m | 4ch 25SLA 1976. am 4 2ch 69 NLA 1976, um
I Il ch 181 SLA 1976; am 44 13. 106 ch 218 S U 1976. um 4 18ch
220 SLA 1976. am 4 9 ch 46 SLA 1977.am 4 3ch 140 SI.A 1977, am
| 54 ch 169 SLA 1978. am 4 10ch 59 SLA 1979, um 4 23 ch 58 SLA
1980. am | 3 ch 84 SLA I9HO; am 41 49, 60 ch 94 NLA 1980. um 4 IS
ch 130 NLA 1080. am 4 12 ch 131 SLA 1980. am 4 15ch 141 SI.A

1980. am 44 4, ftch 169SLA 1980.am 4 20ch 110SI.A IHNI. um K O

No 61.44 38.39U981l; ami

1983. am 4 124 ch 6 SLA 1984. am 4 1l ch 131 SI.A 1986, urn |

16 ch 82 SLA 1982. um * 2«h IIXINLA

77 ch

14 SLA 1987. am 4 12 ch 37 SLA 19891

Effect »f am*n<im»nu. — Thr iva*
leirliM nl *44*4 paragrapha IW 1 **4
1441 *f *vowet>M lai

Th* 14X7 am*rtdm*nl r*p*alrd aura
rn i 1**4S1, ehtth rut "II*purlraaof U
L'ammrrr* an* frenomir (Juvftapewal
wwniixi th* (liiui rxhaauiMA| loan
pragma* |Afl 1410800 — taioajoi’

Th* Isay arttMrtdmaot. *(T*xli>* May 17.
1*4*. *tih*(ilul*4 *8<xGant# | ontmam *|
8*0ic*# Hurt* for 'liwtt* Nuxuni iml
C*ntrsl Hoard* in paragraph ia*.14i

O0*4ui*a* *f allnrnay gartural - Th*
gayW* *4th* *4 w*i«ali*rt pawuder* mr*
m url* e f*ir prwedor* faa 4urre,«,
I*M *r fad. thru I* ixitrrir* U *e>,
ftaph Idu41 ehtch *itr*ij frtni th* aditr
drfita* prvUurr relate* ut*ll*v* Ih*i ta
than nelril 4* rtU ratal* trr prvrMhtra
1A u* *tt> 0*a. h. iu

Th* yritri g whrrliei I*Lr* Iht* u.
Im* 1* U liatrl til* wW*4ic«tloa [rmtrd.<r*
ru f*cth ra th* Aduiiri. #Ir*ii*# ttnhlur*
Ad I* f*wWer*I MIUn. m**urllu, re-
f*c4raf ehkh th* iprx; p e | make autt
Maaual A*m u lim *ffed. IWtt |If
Au'r O*a, N* 10,

Th* or*, g ruiwrIM* 1*1, *ia a raa# *f

Mt i**M T orrdvdttMi tonally,
refar I* AS 44*2 5Vi ehuh pmoi*#* that
« p*rarer ehrtap Iriaaa* la tttokad or au*
rnat ionium lira agent* ter raia
elalarront r.r rejiun--n r.| tonally *llaf
on# p*ar (rent the ,rfrrlirr dal* irf th* dr
Xraiou or front Iha riot* of il.rti*! of th#
%Llar tolillou leuj Op All* titft , N#

Tha *rrtr**IrrrU *1,1 haano* itrocadur*
aal forth trr |h# A*mrurarr*tia* Prora*ur*
Ad oaa not appltrahJ* In ih* aoatortaotu
ar reara alron rif lhiuot lutrwa hr lha Al
lohwita llaartaut t ottlroi H-o.T'l ntlar <
fettatftout if a Irrrnwe -1 trrtmrr U lniar
aa aat I-flh tn h-rottr AS r|| |r, [r*aht
IW.J *6) Alla Iran No IU

Tha aaraplt..o. aat lorth nrarrlooallrorrrir
raf.r to at!.,.l..ota »t, ol.itlt Ihtrr t* m
ttaad f.—, lha a, m0,, a.l...11 o tl.It rrittha
lout of fa«l atotl >oilefolia l.0,i ta, oil.
larmioaal h, 1l.a aco.l. I1*.1 rtjc Alla
two No IU

Who,a lha farear lo «w»,»r.rfor faroia «
liraoaa taimpho* I,* Iho arplulora *elhoa
«* t* ixaor a luvnae. 1 taclaar Ihal aa,-
peatateat aa aa.o, al am coar ha Oa*ara* *nl*
aflaa l.arrtal *t,0o0altou art* ha*no# aara
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yi#W ky Um AiMuMi»bv« PtiMlari
A<*. IHJ Or Ally Ce*-. Na It

Nat All ft (Il1* chapter. Af Il r*la(ea U
»fi\rrt pmwediruv. Ha
K**n hrpeal*4 hv implication F#f eeam-
ple ih# M u Il W*rkart' tamperuatiaA
An eulnl i<uHxial and th#
«f>»4 W jwdtfial T>*» rh«pur
iKinfon aptl»ree uva 4Karan Mihini in
the Alaaka Watkara i’ampariMium Act
which raver* lha Mm# frwurvd ar which ta

NOTES TO

fward wf U*»raort of Alaaaa Bat
Aaww ia(W« - THa le*iilatur* eipceealy
trvlwdad the BoaH o( (Ja*»nun ~ the
AlmH* Ha/ Aawmation 0 an » [tv» tub
j#rt u iH# ad/odirati»r prnredurra #f tha
Adffiimrtraiita P»t#Huff Act *A5 44 Bit
under It v r paragraph In rt Pa-
Wtaan. «W P 2d 304 -Alaaka 1*77*

AdmintacraUve rraponaibtlify of
Alaaka Bar — Whil# tha aupramt court
ultimaialrm m n tha aulhentv wedeur=
nun# whether or n* an applicant ahould
ba admnud La lha bar, rcnatdarablr ad
mmittrative responsibility haa bean dale-
rated Utha Alaaka Bar Aaoortaiton tn rt
friar**. IW P/d 304 tAlaaka 19T2>

Applicability to worker#'row*p*wa*-
tk» pmtadlaif. — Tha IrftUiura in-
landed U autwlitwle. upon I|K# affadiva
data aflho Admmiatrativa Prwodurt Act.
tha judicial mat# of review aa prcvtdrd
therein ft# ik# joduiat arvpr «fn n f« aa
prui>dad m the Warkara' Campmnatiaa
Act Maather - fallier. 347 F74 004
#Alaaka IH2*

Th# auportnr court ta contrallad by tha
Adammai/otiro iVwcadure Act in pmcoed
in/a. or in o n»ia» 0/ prpcaedmc* from
lha AUakA Warkara* CamparualtPn
Hnord Sew MaaiKay a Cplliea, 347 P 2d
OA4 tAlaaka IIM2> Bui *m Aleutian
Humoo « fmrh##. 410 P 2d 7$f IAlaaka

Th# Administrative PVucrdura Act 1AS
44 42 ta appltaohto 10 Warkara Compan
nation Boo/d hoonnfo ra.apt nhar# othaf«
~ior oapaoaalf provided »n iH# Workrm"
Cinpiiu»iim Act Employer* Com Em-
ptarana Com Union Ina Gnua* Bahwen.
lit PU Old lAlaaka 1974’

Aft apptlootoUialai pmcodnroa. —
Tha/ud*nalm icw p nm i aftha Admin
wOtliif Prweadura Act fever* lanainf
paorWuroo conducted by tha [k«m m of
land* «idn (ha Alaaka Land Ad
Alm ki Hki t'rrp r |Uldewv*h. 4/4
P/4 1UM4 tAlaaka IM7*

Alajka Statutm 4 44 62 330

irtcwutAMM with premona in (hia chap-
Ur rvlalm* u judicial fa*!## and th#
arope *f aoch rvvickw 1939 Op AMy Oan .
N# 24

Hut Ihta aaciton ant AM 44 02 430 ware
auperwdad with raapact In workarV com
panaatum hearm*« ha AM 2.1.10 | Il arvl
23 30 113 *f |H# Ala<ka Wrtrkata I'om
panulion Act 19A) CV Ally Gap. Na
24

DECISIONS

But OOl != Uroalnntio* of frniin*
loaaaa. — Tha adjudiralor? pruviamna of
tha Alaaka Adminiatratira Pnrrdur* Act
ria not apply to tha termination of fracm*
Iraraa by tha aUta Divtron of Land#
McOarrey # Commiuiontr ofNatural Re
aourtoa. 3/0 P 2d 1333 |Alaaka 1974*

Nor lo U*ai kK Wm | boarda. — The
Admmuirative Procedure Act by ita aa-
pcaaa tarma d«aa not apply to local arhoct
hoarda Matanuaka Suailna Itoroufh v
Um &3A p/d tv4 (Alaaka It73»

Nor to boarda of ndjuotnoanL —
Board# af a4juaiment art not includad on
tha 1at in auhaaction ia» of apanciaa,
board* and admmiatrativa bod> a apociTi-
Cllly aubjact to thia chapter Dalia Sun-
tan. 391 I’2d *d) lAlaaka 1979i

Uarrfar aubaaatinn M I n km hai la
aat rr*nirod bafara an nlooboUc tma
trap* 41*paa**ry Uconna lo outpondad,
althouph it would ha parmiMible if tha Al-
«ohal»< IWa«ra<a Control Hoard choaa lo
ftaot it Eroaitiar Haloon, Inc a ABC Bd .
324 P/d A37 lAlaska 1974*

Rurdan of proof. — Whda tha AlmVo
Admmiatrativa IVocadura Act. doa* not
epaciAratly auta who haa the burden of
proof m odmmiatrativa adjudirationa. it
dora paovido in AM M IIM O Ifl that
"Nothin* heram ahall ba conatruad Lo al
lar th# ordinary rulea of burden of proof of
judicial pfacaadin*a in Alaaka " Tha f-tt
torn* praviaion coupled with tha fact that
under lha Admmiatrativa IVocadura Act a
haarm* U d«urmma whether a IKai.a>
a.muM ba franied. taauad or ranawad ahall
ba initiated by Aim* a “"atai#ment of ia-
auaa" which muii ba *er>*d upun tha t#(-
=an aaakm* tha laauanrw *«/rantwal af tha
licanaa aa tha raapondant IAS 44 92 370.
AS 44 02 300>. and a*ainat which lha ra-
epondant may defend by Aim* a notire of
dafenaa IAN 44 0/ .V/ui impelled lha au
paama court ta tha cvnclueion that tha
burden af prtmf an the luu* r«*ad h» lha
aUUmenl af laauaa === v|»ui the alala

208

1 44.62.340 SVAT* OoVKHNMKNT 1 4462 "ld

Atuk> ARC IW v Malnlm. Int. .IDI [AUtki I»H>. Wi.n Ait Al..V. lik »

P2d 441 |Alaaka 194341 Department uf K«venu«*, #17 1*/d I>bm7
Appllwl in Vifk v Hoard of KIfC |IAlaaka 19421

Eamra, 420 P.2d 90 (AUaka IVHIi Cited m Muhil Oil Corp v I/«uf
Quaiad In Pan Amariraii I'alralrumlkmndart Cumm'n. -Ma I* /.1 M/ 'AUrka

Carp v.Shall Oil (*n, 44A I* 2d 12 tAlaaka 19741, Sielrra <A IVuviib-Mii* 111 W m Ii, |n«

IM ii v K |p#riviu-i»| ui [h mlili A Sam i Herv*,
HUUd in Forth * NorthernSieved"' M I I*/d M7(m Alti*ka I'W /i, K« inn I'tiurt
In* A HandIm* C«»rp. -W3 |'W **44 aula li-ftnr*! « Mnh- |hpi <l I'tilillllU
IAlaaka I'WI'. Onion Oil On a Stale mly Al(r*nin*l AlT#lie. 7M I* M i*
Dap'l af Natural K«w>urre«. A/4 P 2d 1147 IAlaaka I'MHr
Collateral raferercea I Am Jur 71 CJS. PuMir Admimilralive lu*

2d, Admmiat/aliva law. | I.IN at mj and Procedure < 113 rt «vwg

8«-. 44.62J40. Drlrgnllon of power by Mgrnc-im. im An ugi-ncv
linlrd in AS 44 62 330 mny drlt'gnlr (hr power In hct, lo hour, und to
decide, unlee* expreiwly prohibited by 1hw

Ibl In a lew emcted «0er April 290, 19.vI, where the word "iigency"
Alone i* ueed. lhe power to «ct may he ilrlrgnted by the ngency, und
where the word* “Agency itAclf Are uned, the power to net mHy not Ik-
delegnted unIrM a nlAtute rrintm g to Ilmt Agency iiuthoriii-K the del«-
gation of itA power lo hear nnd decide. It 111ltch 2>th 1411 SI,A Ili6Hi

NOTKH TO DECISIONS

Alaeke TVanrportatlon (‘'nmmlaalon prepare a ™-1 iletiaN.n eo4 L.,il.nl
aiMxplad. — Former AS 4/tl7 IM 'al d>ng mrmliara uf the u|>|*liitd-Ir dutrfli
n»#nt a*eiirv fmm vntiiitfmi ilir dnmimi d

apaCiOrally aaamptad lha Ala«V« Trana-

portalion Commiwnon fr»m the rr«|U(ra-  they have not henrd thv rvid*me Ala««kii

mania of both thia auction, fortnddm* tha lran«p ttommnyv tiandm, MI/1'/d 4"
daU*ationof the haarm* power aW nt e~ iAlccka *7a*
ClI*d m In ir I*»tr «m 4M%l'/il Id

prtw atatutory authoniatmn. and AS
44 02 600. rwquirm* th# haarm* ..ff.c#r to 1Alavka I**7/i

Collateral rafacaneaa. — 2 Am Jur 73 (MS. Pulln Admmiatrativr I-iw
2d, Admmiatrativa L”w, || 221 lo 220 and Xrwdufa. | h»

Sec. 44.82.3ft0. Appointment of hearing offlcere. iai The gover-
nor ahall AUign a qualified, unioeeed. And impertiul heurmg ollin-r.
with AipenencA in the genernl prncttce of iiiw. to conduct he«ring»
under thia chapter The hearing officer may perform other duties in
connection with the administration of this chapter and other lawa

(b) An agency with hearing officer* may continue their employment
mi hearing officer* on an unbia*ed and Impartial baaie within Ihe
particular agency and may hire additional officer* and prexcrihe addi-
tional qualification*

(c) A hearing officer hired afler April 29, 1959. except lo conduct
hearing* under AS 212n lAlaaka Employment Security Ac", ahull

209



ATTACHMENT B

State of Oregon
Penalty Matrix for Department of Environmental Quality Violations
Adopted March 1989



Founded Dec. 4, 1850, Established as a dally Feb. 4,1861. The Sunday Oregonian established
Dec. 4,1881. Published dally and Sunday by Ihe Oregonian Publishing Co.,
130S.W. Broadway, Portland, Oregon 97201

FRED A. STICKEL, President and Publisher

WILLIAM A. HILLIARD, Editor
PETER THOMPSON, Managing Editor

ROBERT M. LANDAUER, Editorial Page Editor

PATRICK F. STICKEL, General Manager

BRIAN E. BOUNOUS, Advertising Direc
PATRICK L. MARLTON, Circulation Direc

DONALD J. STERLING JR., Assistant lo the Publisher
THURSDAY, DECEMBER 28, 1989

Hammer away on polluters

Polluters, take note: The state
Department of Environmental Quali-
ty is serious. It no longer is willing to
be ignored by you. Its reputation asa
regulatory wimp is no longer
accurate.

So far this year, DEQ has levied
more than $355000 in fines against
polluters — four times the amount it
levied against individuals, industries
and governments in any other year.

Offenders — as well as the press
and others — pay attention to fines.
They do not guarantee compliance,
but they do assure a response. Warn-
ings without penalties breed con-

tempt.

The Oregon Environmental Quali-
ty Commission revised DEQ’s
enforcement policy last February
with these goals in mind:

= Write a consistent and fair but
firm enforcement policy that lets vio-
lators know that fines will not bo
used as sparingly as In tho past.

= \Write a policy that reflects pub-

liex AMMAAtnIInM6 IAAt AN

lie wants polluters punished.
=Provide DEQ Director Fred Hai

sen with a procedure to set consi

ten* and rational penalties statewide

Prior to adopting these goals, DE
directors had broad discretion in
ting penalty amounts. Most of tl
agency’s directors, including Ha.
sen, have been too lenient.

The penalty guide embraces
variety of factors, including severi
of the environmental damage, inte
(whether the violator had received
prior warning or had been cooper
five), prior violations, negligence ai
whether the violator received *
economic benefit from the violation

The agency should continue
refine its enforcement policy in 1
The goal, of course, is to increa
compliance, preferably voluntaril
rather than to Jack up the fin
received. But this Is a hammcr-an
nail process. Many of the nails (coi
pllonce) probably won’t bo ranmn*
homo without the hammer (fines).

So, hammor away — ospeclal

mUuU Vi »i V1l rv AAle* AHrl AACallt m



(6) Tha formal enforcement action* described In subsection (1) through
(5) of this section in no way limit tha Department or ComaissIMi from
seeking legal or equitable remedies in tha proper court a* provldad by ORS
Chapters 454, 459, 466, 467 and 468.
(Statutory Authority: ORS CHS 454, 459, 466, 467 and 468) <

CIVIL PENALTY SCHEDULE MATRICES

340-12-042

In addition to any liability, duty, or other panalty provided by law, tha
Director nay uiais a civil penalty for any violacion pertaining to the
Commission®s or Department®"i statute*, regulation*, permits or orders by
service of a written node* of assessment of civil penalty upon th*
respondent. Th* amount of any civil penalty shall be determined through the
use of the following aatrice* in conjunction with Cha formula contained in
OAR 340-12-045:

$10,000 Matrix

S Magnitude of Violation
C Major Modaratm Minor
1
a
s Class $5,000 $2,500 $1,000
S |
of
%
i Class $2,000 $1,000 $500
0 11
1
a
t Class $500 $250 $100
i 11
o]
n

No civil penalty issued by the Director pursuant to chis macrix shall be
less than fifty dollars ($50) or more chan ten thousand dollars (8§10,000)
Cor each day of each violacion. This macrix shall apply Co the following
cypes of violations:
fa) Anv violacion relaced co air oualicv scacucas. rules, oerraics
or orders, excepc cor residential open burning [and field oumingj;
((»)) Any violacion related co of ORS 468.875 to 468.899 relacing
Cco ashestos abaceaenc projects;



(e) water quality acacuces, rulaa, permits or ordara, axcapc for
violation* of ORS 164.783(1) relating co cha placement of offanalva
subacancaa into waters of cha acaca;

(d) Any violation ralacad co underground aterag* canka acacucaa,
rulaa, panalca or ordara, axcapc for fallura Co pay a faa duo and owing
undar ORS 466.783 and 466.793;

() Any violation ralacad co hazardoua vaaca management acacucaa,
rulaa, panaica or ordara, axcapc for violation# of ORS 466.890 ralacad co
daaaga co wildlife;

() Any violation ralacad co oil and hazardoua macerial apill and
ralaaaa acacucaa, rulaa and ordara, axcapc for nr”ligent or incancional oil
apilla;

(@ Any violadon ralacad Co polychlorinated biphanyls
managemenc and disposal acacucaa; and

(h) Any violation ORS 466.340 to 466.390 ralacad to anvlrorunental
cleanup [remedial action] acacucaa, rulaa, agreement* or ordara.

(2) Persona causing oil apilla through an incancional or nagligenc
ace shall incur a civil penalcy of noe less chan one hundred dollars ($100)
or aora chan cvency thousand dollars ($20,000). Tha amounc of cha penalcy
shall be daCarained by doubling Cha values concained in Che matrix in
subsection (a) of this rule in conjunction with the formula concained in
340-12-045.

©) .
$500 Matrix
—————— Magnitude of Violation

C Major Moderate Minor
1

a

s Class $400 $300 $200
S |

of

%

i Class $300 $200 $100
0 1

1

a

t Class $200 $100 $50
i (NN

0

n

No civil penalcy lIssued by che Director pursuant co this matrix shall be
less chan fifcy dollars ($50) or more chan five hundred dollars ($500) for
each clay of each violation. This matrix shall apply to the following types
oc vloidCl.oas i

(@) Any violation relatod co residential open burning;

(b) Any violation relaced Co noise control statutes, rules,
permits and orders;

wARIa ™Ni/ov;



(c) Any Violac
rules, permits, licenses

(d) Any violac
and orders; and

™) Any violac
and orders;

®

offensive substances into

ion related to on-site savage disposal statutes,
and orders;
ion related co solid vast* scacucas, rules, pennies

ion related to waste tire statutes, rulas, pennies

Any violacion of ORS 164.785 relating to ch* placement of
ch* vacars of th* scat* or on to land.

(Statutory Authority: ORS Ch. 454, 459, 466, 467 G 468)

CIVIL PENALTY DEmUiINATION PROCEDURE

340-12-045
(1) When determinin

any violation, ch* Direct
(@) Determine

violacion;
(b) Choose th*
matrices of 340-12-042 ba

g the amount of civil penalty to be assessed for
or shall apply the following procadures:
th* class of violation and ch* magnitude of each

appropriaca base penalty established by che
sed upon Che above finding;

(c) Starting vich Ch* base penalty (BP), determine Cheamount of

penalty through applicati
R + C) ] where:

(A) *p*
of statutes, rules,or
or pollution control.
each are as Tfollows:

O)

on of th* formula BP + [(.1 x BP)(P +H + E+ O+
iswhether ch* respondent has any prior violations
dersand permits pertainingto environmental quality

Th* values for "P" and thefinding which supports

0 if no prior violations, che prior violation

described in subsection (11) Is gmt6r . thfin.ShEfi.g-YS.grg

old,
base

(i)

or there Is insufficient information on which co
a finding;
1 if che prior violacion is (an unrelated Class

Three;lone Class Two or two Class Threes, or che prior

viola
thflD
(i)
Two,
Three

tions described in subsection (.111). are._gig.acet
.thEsc yoara old!

2 if ch* prior violacion(s) is (an unrelated Class
two unrelaced Class Threes or an identical Class
:! one Class One or equivalent or the prior

violations described in subsection (iv)_arft zrtacer_than

three.
av)

unrel

,Y.gflga .Rid:
3 1f th* prior violation((s)]i (is) us. (an
ated Class One, chree unrelated Class Threes or two

idencical Class Threes:)cvo Cla33 Ones or equivalents.

or she prior.violations described In-gufrssotion. (v) are
greater Chan three years oldi_

M)

Twos,

4 if che pricr violacions are (two unrelaced Class
four unrelaced Class Threes, an idencical Class

Two or chree idencical Class Threes:lchree Class Ones or
equivalents, or che orior violacions described in
subsection (vi) are greater than chree years old;

fvi)

5 if che prior violacions are (five unrelaced Class

Threes or cour identical Class Jhrees: ,cour "lass .;"es
or equivalents. or the prior. vlolacions _de scribed in
subsection (vii) are greater chan chree years old:
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February 20, 1990

Representative Peter Goll, Co-Chairman
Representative Max Gruenberg, Co-Chairman
Representative Mike Davis, Vice-Chairman
House Judiciary Committee

Room 122, Capitol Building

P.O. Box V

Juneau, AK 99811

Re; HB AO09
Dear Representatives Goll, Gruenberg, and Davis;

You have asked two questions concerning HB 409. The
first is whether the bill"s provision authorizing the Department
of Environmental Conservation to enter and inspect the property of
a pervasively regulated industry iIs constitutional. The second is
whether the authorization of administrative penalties requires the
right to a jury trial. In our view, the 1Inspection access
provision of this bill is constitutional as limited to facilities
or premises with a history of pervasive regulation and a strong
governmental interest 1In ensuring compliance with environmental
lans. We also conclude that the authorization for administrative
penalty proceedings does not require a criminal or civil jury
trial. We will discuss each question iIn turn.

l. ACCESS AND INSPECTION AUTHORITY

Section 2 of HB 409 authorizes the Department of
Environmental Conservation to enter and iInspect at reasonable times
the property or premises of a pervasively regulated facility to
investigate actual or suspected sources of pollution or to
ascertain compliance with state environmental laws and regulations.
Section 1 requires the Department to have the consent of the owner
or occupier to enter and inspect any property which is not part of
a pervasively regulated industry. The distinction between those
facilities which are pervasively regulated and those which are not
explicitly tracks che caselaw developed under both the U.S. and

Alaska Constitutions.



Represeitatives Goll, February 20, 1990
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A. U.S. Constitucion. In 1987, the United States
Supreme Court in New York v. Burger, 107 S. Ct. 2636 (1987), upheld
a New York statuce providing for warrantless searches of automobile
Junkyards bees :se junkyards are "pervasively regulated businesses"
subject to regular inspection. The Court reasoned that owners or
operators of commercial Tfacilities with a Jlong history of
governmental oversight had a reduced expectation of privacy in
those faciliries. That reduced privacy interest, when joined with
a strong g<vei mental public health and safety interest in
regulating such facilities, rendered a warrantless search
permissible under the Fourth Amendment to the U.S. Constitution.

A number of state courts have upheld state environmental
warrantless entry and inspection statutes when challenged under the
federal Constitution, State v. Bonaccurso, 545 A.2d 853 (N.J.
Super. 1988) (water pollution 1inspection of meat packing house
upheld as pervasively regulated ind“ustry); State v. Santiago, 527
A~2d 963 (N.J. Sup*er. 1986) (pesticide inspection statute);
Middlesex County Health Dept, v.Roehsler, 561 A.2d 1212
(N.J.Super! 1989) (solid waste inspection of solid waste facilities
upheld as pervasively regulated) ; Blosenski Disposal .
Commonwealth, 543 A.2d 159 (Pa. CmwltH 198"S) (solid waste
inspection statute); Commonwealth v. Fiore, 516 A.2d 704 (Pa. 1986)
(hazardous waste facilities pervasively regulated); United Seetes
y. Kailyo Maru No. 33, 699 F.2a 989 (9ch Cir. 19831 (fis.iing
industry pervasively regulated and warrantless administrative
search cf fTishing vessel by Coast Guard upheld); Trustees for
Alaska v. EPA, 7a9 F.2d 549 (Oth Cir. 1984) (condition of water
discharge permit that facilities subject to search upheld against
facial challenge;; V-1 Oil Company v. State of Wyoming. Dept, of
Env. Quality, 696 F Suppi 578 (. Wol 1988) (inspection and
sampling of leaking underground storage tank contamination at gas
station upheld as pervasively regulated).

B. Alaska Constitution. The seminal case for warrantless
administrative searches under the Alaska Constitution is Woods &
Rohde, Inc. v. State, Dept, of Labor, 565 P.2d 138 (Alaska~T9T7).
The Alaska Supreme Court hel3*that the Alaska Occupational Health
and Safety Act"s warrantless search provisions were
unconstitutional because they extended to facilities and premises
without a history of pervasive regulation and covered an enormous
number of unrelated and disparate activities, essentially all
private enterprise. Id,

The Court, in finding such a broad scope
unconstitutional, specifically distinguished warrantless inspection
provisions for those commercial facilities which have been subject
to a long history of supervision, inspection, and pervasive
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regulation. Business with a history of pervasive regulation held
less of an expectation of privacy and, therefore, warrantless
administrative inspection would be constitutional under Alaska law

in those limited circumstances.

The Alaska Supreme Court subsequently upheld airport
screening as constitutional. State v. Salit, 613 P.2d 245 (Alaska
1930). The Court noted that the air travel industry was
pervasively regulated and, although the searches involved
passengers, the rationale extended to them as well. The Alaska
Court of Appeals, in Dye v. State, 650 P.2d 418 (Alaska App. 1982),
upheld a warrantless administrative search of a fishing vessel,
concluding that fishing iIs a pervasively regulated industry. The
Appellate Court noted that, 1In reviewing warrantless access
provisions, the inquiry should be: (1) whether the industry iIs so
regulated as to diminish 1its expectation of privacy and; (@
whether the commercial enterprises®™ subjective expectations of
privacy are ones which society would protect. Id. at 421-422.

Section 2 of HB 409 distinguishes on its face chose
facilities which are pervasively regulated and, thus, have a
reduced expectation of privacy. Further, such fTacilities are
pervasively regulated because of the need for assurance that their
operation does not jJeopardize the pubic health and safety.
Consequently, there are compelling state IiInterests 1In regular
inspections for compliance with state environmental laws and to

ensure that there i1s no pollution at the facility. Inspections
further that interest. See New York v. Burger, 107 S.Ct. 2636,
26 AZ (1987). Since HB 59 adheres to this well developed

distinction “or pervasively regulated facilities, we believe it to
be constitutional under both the U.S. and Alaska Constitutions.

11. ADMINISTRATIVE PENALTIES.

Section 4 of HB 409 authorizes the Department of
Environmental Conservation to assess an administrative penalty for
a violation of AS 46.03, AS 46.04, AS 46.09 or a regulation
promulgated thereunder. The bill sets forth iIn detail the
administrative procedure co be followed 1ir. assessing a penalty and
the judicial appellate review process Tfor reviewing _ the
administrative decision. Specifically, after the final
administrative decision iIs made, that decision may be reviewed by
the superior court as an administrative appeal, not as a de novo
review. You have asked whether the administrative penalty
provisions require a jury trial as either a criminal or civil

proceeding.
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The Tfirst issue 1iIs whether the administrative penalty
provisions are similar to criminal proceedings, thereby creating
the right to a jury trial. The Alaska Supreme Court, iIn Baker v.
City of Fairbanks, 471 P.2d 386 (Alaska 1970), heT3 that
individuals subject to criminal prosecutions are entitled to a jury
trial and the Court def r.ed criminal prosecutions broadly as "any
offense che direct penalty for which may be incarceration in a jail
or penal institution . . . . i1nclud[ing] offenses which, even iIf
incarceration is not a possible punishment, 6till connote criminal
conduct iIn the traditional sense of the term.” Id. at 402. The
Court noted that '[a] heavy enough fine might also indicate
criminality because it can be taken as a gauge of the ethical and
social judgments of che community,”™ Id. at n. 29.

The Supreme Court specifically excluded from che category
of those ‘'‘criminal' prosecutions requiring jury trials the
revocation of licenses pursuant to administrative proceedings
because lawful criteria other than criminality are a proper concern
in protecting public welfare and safety. The Court®s rationale is
that the basis of revocation or suspension iIn such instances is not
that one has committed a criminal offense, but that the individual
is not fit to be licensed, apart from considerations of only guilt
or innocence of crime. The Court further excluded from its holding
those "legal measures which can be considered regulatory rather
than criminal in thrust, so long as incarceration is not one of the
possible modes of punishment.”™ Id.

In determining whether the penalty imposed is akin to
a criminal proceeding triggering the right to a jury trial, the
court does not necessarily look to the size of thefineor the risk
of loss, but rather to whether the penalties under consideration
serve to brand the defendant with the same stigma as a misdemeanor
conviction, Beran v. State, 705 ?.2d 1280, 1284 n. 4 (Alaska App.
1985). For example] in Alaska Public Defender Agency v. Superior
Court, 584 P.2d 1106, TITO (Alaska 1978), the *Court held that
prosecution for a violation of a city ordinance against
"harassment” punishable by a $500 fine did not constitute a
criminal proceeding because the fine alone did not connote
criminality iIn the constitutional sense, Moreover, In State v.
O"Neirll Investigations, Inc., 609 P.2d 520 (Alaska 1980), the Court
held that a $5,000 civil penalty for each count of unfair methods
of competition and unfair trade practices did not constitute
criminal penalties. The Court noted that "[tjhe use of civil
monetary penalties, woven into the fabric of many regulatory
statutes as a sanction for non-compliance, has become commonplace.*
Id. at 526. Analyzing the penalty under the Baker v. City of
Fairbanks test, two Supreme Court justices wrote iIn their

concurrence:
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"Furthermore, the argument that a penalty of $5,000
per violation indicates criminality deserves
consideration. However, the reason that the court
has used contemporary social values and heaviness
of the authorized penalty as measures of criminality
is that they are a gauge of the community ethical
and social judgment of persons who corait the
wrongful act.” In turn, the reason for determining
the community®™s judgment of such persons is that the
extent and nature of that judgment helps one predict
the severity of collateral consequences which may
be suffered by the defendant. Baker, 471 P.2d at
395. In discussing potential collateral
consequences of conviction under the ordinance in
Baker, we noted that "one convicted under this
ordinance might suffer severe disabilities 1iIn
obtaining future employment or in having heaped upon
him a certain amount of social opprobrium.

The collateral consequences of finding that a debt
collection agency or other business has committed
"unfair trace practices iIn the conduct of trade or
commerce' are not of this nature.

Id. at 538.

Consequently, while assessment of civil penalties against
an environmental polluter may very well subject that person to
community disfavor, this is not the type of collateral consequences
envisioned iIn Baker and its progeny. The administrative penalty
provision 1is civil'and regulatory to encourage compliance rather
than to punish as i1n a criminal proceeding. Thus, no right to a
jury trial 1s required.

This interpretation 1is supported by federal law as well.
The United States Supreme Court, in construing the U.S.
Constitution, has concluded that civil penalties of up to S50,Q00
per offense under the oil spill provisions of the Clean Water Act
are not criminal in nature. United States v. Ward, 448 U.S. 240
(1980). Under the federal test, where the legislature 'has
indicated an intention to establish a civil penalty, [the court]
inquires[s] further whether the civil statutory scheme is so
punitive either in purpose or effect as to negate that intention.'
Id. at 248-49. The court noted that the oil discharge prohibition
was a strict liability offense and that separate criminal
provisions required proof of scienter. The court concluded that
the civil penalties were not criminal iIn nature, and therefore, did
not trigger constitutionally mandated criminal proceedings.
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Id. at 254. The same 1is true fTor the administrative penalty
provision of Section 4 of HB 409.

The second issue you posed iIs whether the fact that the
administrative determination to Impose an administrative penalty
iIs not reviewable de novo on appeal to the superior court deprives
a person of his/her right to a jury trial in a civil suit under the
Alaska Constitution. Article 1 section 16 of the Alaska
Constitution provides that "[i]n civil cases where the amount 1iIn
controversy exceeds two hundred and fifty dollars, the right of
trial by a jury cf twelve 1is preserved to the same extent as it
existed at common law.”  This provision is modeled after the
guarantee in the Seventh Amendment to the U.S. Constitution. See
Shope v. Sims, 658, P.2d 1336 (Alaska 1983).

In Atlas Roofing Co., Inc. v. Occupational Safety and
Health Review Commission, 430 U.S. 44 (1977), thi U .S. Supreme
Court held that "when Congress creates new statutory public rights,
it may assign their adjudication to a. administrative agency with
which a jury trial would be i1ncompatible, without violating the
Seventh Amendment." Id. at  455. This case involved
administratively assesseH- penalties for violations of OSHA

workplace safety regulations.

In an earlier case, NLRB v. Jones | Laughlin Steel
Corporation, 301 U.S. 1(1937), the U.S" "Supreme Court upheld a
provision of thelational Labor Relations Act empowering the Board
to make fTindings of fact that were conclusive on review and to
issue orders concerning challenged labor practices. The Court
overruled defendant®s Seventh Amendment objections, stating: '‘the
instant case iIs not a suit at Ia”? or iIn thenature of a suit. The
proceeding is one unknown to the common law. It is a statutory

proceeding.” 1d. at 8.

As one commentator has noted, these decisions represent
the Court®s recognition that the legislature may put certain
decisions in the hands of administrative agencies because 'In some
instances complex problems [Jare] not easily comprehended by
laypeople [and] should be decided by a specialized group of
experts; to inject a jury into that process would seriously Impair
its utility and effectiveness." J. Friedenthal, M. Kane & A.
Miller, Civil Procedure 499 (1985).

As a result, since many of the environmental statues
found i1n Title 46 did not exist at common law, che legislature may
constitutionally vest their enforcement iIn administrative agencies
without providing for a jury trial.
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Representatives Goll,
Gruenberg, and Davis

February 20, 1990
Page 7

If you have any further questions, or 'f we can be of
further assistance, please contact us.

MDB/640 .tv
cc: Jeff Bush
John McDonagh

Very truly yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

Michele D. Brown
Breck C. Tostevin
Assistant Attorneys General
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VIA FACSIMILE

Representative Max Gruenberg, Co-Chairman
Representative Peter Goll, Co-Chairman
Representative Mike Davis, Vice-Chairman
House Judiciary Committee

Room 122, Capitol Building

P.0. Box V

Juneau, Alaska 99811

Re: HB 409 amendment

Dear Representatives Gruenberg, Goll and Davis:

STEVE COWPER, GOVERNOR

REPLY 70

O 1031 N 4i/i AVENUE
SUITE 200
ANCHORAGE ALASKA 99501-7954
PHONE (907) 276-3SS0

B 1st NATIONAL center
100 CUSHMAN ST
SUITE 400
FAIRBANKS .ASKA 99701-A679
Phone: (907) 452-1568

O PO BOA K-STATE CAPITOL
JUNEAU ALASKA 99811-0300
PHONE. (907) 465-3600

During the February 21, 1990 meeting of the House Judiciary
Committee, you requested the Department of Law to provide a brief
description of the effect of the committee®s amendment to H.B. 409
("amendment no. 1"). Amendment no.l deletes the sentences which

appear at pg. 3, In. 17-19 and at pg.

committee®s February 21, 1990 worx draft.
substitutes the following language at pg. 3,

Except as provided in this section,

15-16 of f a
The amendment

17:

the validity, amount,

and appropriateness of the administrative penalty are not
subject to judicial or administrative review.

In similar fashion, amendment no, 1 substitutes the following

language at pg- 5, In. 15:

Except as provided in this section,

the compliance

order is not subject to judicial or administrative

review.

The amendment Ulanguage clarifies that when a person appeals
from the department®s administrative penalty or compliance order

decision, the judicial appeal will proceed
traditional administrative appeal principles.

in accordance with
Judicial review of

the department®s decision will be based upon the record below.
Hence, 1if a person wishes to challenge the department®9 imposition

of an administrative penalty or compliance order,
The person must raise

timely request an administrative hearing.

the person must

the arguments and objections in the administrative hearing in order

to preserve the person®s opportunity for judicial

review.



Representatives Gruenberg, Goll & Davis February 23, 1990
Re: HB 409 Amendment Page 2

The amendment Ulanguage does not preclude collateral actions
based upon jurisdictional grounds. For example, if the department
failed to provide proper notice of a penalty assessment, the
amendment would not prevent the person from raising the lack of
notice issue as a defense in a subsequent collection action- even
though the person had not sought an administrative hearing.
However, such challenges aside, a person who wishes to contest an
administrative penalty must do so through the procedures provided
in section 4— not in a separatelawsuit or administrative
proceeding. Likewise, a person who wishes to challenge a
compliance order must do so through the procedures provided in
section 5.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

JAM/jah
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House Bill 409
1/29/90 Version

Section 3 of this bill gives the Department new authority to
assess administrative penalties for violations of laws and
regulations designed to protect the environment. Due process,
under this bill, allows for a hearing be held prior* to the
assessment of penalties. Since DEC does not currently have this
authority, we do not have any positions capable of performing
these functions. Therefore, the Department would need one
hearing officer and a paralegal to conduct the hearings required
before assessment of administrative penalties.

Contractual ($12.0) includes court reporter, transcripts, and
professional contracts.

Position 100 200 300 400 500 Total
Attorney 111 68.0 5.0 3.0 1.0 5.0 $87.0
Paralegal Assistant 11 44 .0 1.0 5.0 $50.0
(Contractual) 12.0 $12.0

TOTALS 112.0 5.0 20. 0 2.0 10.0 $149.0
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This position will be necessary to perform the
functions required in this legislation. The

administrative penalty process allows for a
hearing to be held prior to the assessment of
penalties, if review is sought, within 30 days.
This position will review these proposed
penalties, do legal research, conduct hearings,
evaluate the case, and make an assessment as
to the appropriateness of penalties. We do not
currently have anyone on staff qualified to
perform this function.
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STEVE COWPER, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER
PO BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600

February 7, 1990
POSITION PAPER

House Bill 409

The Department strongly supports this legislation. As has been
so aptly pointed out in the aftermath of the T/v Exxon Valdez,
the key to dealing effectively with a major oil spill is
prevention. An active role on the part of the regulatory

agencies 1in preventing a spill is essential. This principle
applies as well to preventing other kinds of environmental
pollution. House Bill 409 would provide some of the necessary

tools to streamline the enforcement processes and enable the
Department to encourage compliance with existing regulatory
safeguards.

This bill addresses four major issues: access, administrative
penalties, compliance orders, and environmental audits. Each
issue is addressed separately below.

ACCESS

The ability to inspect to determine whether pollution violations
are occurring is a necessary component of a credible enforcement
program. Current practices hav prevented the Department from
gaining access quickly when necessary. Current law requires the
consent of the facility owner or obtaining a search warrant
before possible violations can be investigated, often leading to
the dissipation or dispersal of the pollution before the
Department can enter and gather the evidence necessary to charge
the polluter with a crime.

Section 1 of House Bill 409 adds to existing authority the right
to copy records. Section 2 allows reasonable access to regulated
facilities for the purpose of investigating actual or suspected
pollution violations without the consent of the owner. The
proposed changes in this bill should significantly improve the
Department®s ability to investigate violations.

ADMINISTRATIVE PENALTIES

Penalties are an important enforcement tool that reduces the
economic incentive to violate existing environmental laws. The
Department currently has two avenues to pursue whan a violation



HB 409 -2 -

occurs: 1) issue or negotiate a compliance order requiring
corrective action, or 2) commence a judicial enforcement action.
The ability to assess administrative penalties would provide a
process to impose a financial incentive to comply with the law.

Administrative penalties procedures already exist in 28 other
states and are used extensively by the federal government. They
have proven to offer an efficient and fair means of enforcement.
Handling matters administratively, rather than judicially, 1is far
more expeditious and cost effective for both industry and the
Department. Development of sound administrative penalty criteria
and establishment of a consistent track record when penalties are
imposed adds fairness and certainty to the process. The
administrative penalty process also allows for judicial review,
should the violator choose to contest the decision.

COMPLIANCE ORDERS

An essential component of a sound, effective environmental
enforcement program is the ability to issue compliance orders
without cumbersome procedural delays. The Department cannot
currently issue a compliance order to stop ongoing pollution or
commence cleanup of a contaminated site without a lengthy hearing
process.

Section 5 of House Bill 409 would allow compliance orders to be
effective immediately, so that pollution will stop and clean up
will commence. This process would prevent delays from being
introduced when the goal is to promptly eliminate risks to the
public health and environment.

A person®s right to contest liability or seek contribution from
other responsible parties is not curtailed under this section.

An affected party has 30 days to request an administrative
hearing which can be elevated to a judicial review If necessary.
A request for an administrative hearing, however, does not affect
the provisions and deadlines set out in the compliance order. In
essence, this section provides that rights and liabilities can be
litigated after the fact, while protection of the public health
and environment must take place immediately. This is essentially
a reversal of the existing situation. This is an important tool
for the Department®s enforcement program.

ENY.IRQNHENTAL_AVP .1Tg

This section would allow the Department, as part of an ongoing
enforcement action, to require an environmental audit to be
performed by an independent contractor selected by the person
required to conduct the audit. The Department retains authority
to approve the selection of the contractor.



HB 409 -3 -

Audits have proven to be beneficial to both industry and
government because they insert a neutral, yet qualified party
into the process. Environmental audits have also been a part of
effective prevention programs because potential problems can be
identified before reaching unmanageable or catastrophic

proportions.

The four components of this bill will significantly add to the
Department®s ability to protect the public health and the
environment through a more efficient, effective enforcement

program.



Alaska State Legislature

HOUSE RESOURCES COMMITTEE P.O. BOX V

State Capitol
Juneau, Alaska 99811
(907)465-3715

CHANGES FROM HB 409 TO CSHB 409

Section 1 - Adds a new section to allow DEC to do reasonable
inspections of a regulated facility without first obtaining a
warrant or without first receiving permission from the owner.

Section 3 - Provides language changes to clarify the
procedures for administrative penalties.

Section 4 - Adds a provision to provide DEC with express
authority to require environmental audits.

Deletes old section 4 which revised the criminal penalty
provisions for oil and hazardous substances releases.
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F Y 1988 Enforcement Accomplishments Kepori

Judicial Enforcement,- Criminal

The Agenry's criminal enforcement program has steadily expanded its presence in the regulated
community. A* the second illustration Indicates, criminal case referrals, numbers of defendants
charged, and defendants convicted have increased over time. Since 1982, Individuals have received
prison sentences for committing environmental crimes totaling 91 years and over 450 years of probation
have been Imposed. Imposition of probation is an extremely effective part of the criminal program
because in the event that an individual commits another crime (not limited to environmental crimes)
while on probation, the provisions of the probation normally call for the automatic imposition of a
prison sentence that was suspended In lieu of probation.

EFA CRIMINAL ENFORCEMENT PROGRAM
FY1982TO FY1988
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m REFERRALSTO D CASES 0 DEFENDANTS = DEFENDANTS

DAQJ SUCCESSFULLY CHARGED CONVICTED
PROSECUTED

Ilustration 2

Administrative Enforcement

Referral of civil and criminal judicial enforcement actions are the performance Indicators most
commonly looked to by the public and the Congress as they assess EPA’s enforcement efforts. While
judicial remedies are crucial to EPA's overall success, as time goes on other indicators also need to be
evaluated to assess the Agency's effectiveness in enforcing environmental laws and regulations. In
the statutes that Congress has enacted or reauthorized over the past few years, EPA has been given
expanded authority to use administrative enforcement mechanisms to address violations and compel
regulated facilities lo achieve compliance or take other corrective actions. Administrative
enforcement tools permit the Agency to Impose penalties and direct regulated nrities to undertake
action to correct noncompliance in a less resource Intensive way than judicial remedies. As
llustration number 3 shows, EPA enforcement programs are making substantial use of those tools. In
FY1988, EPA's enforcement programs issued 3,085 administrative actions. As with judicial
enforcement, administrative enforcement activity has been particularly high since EPA Instituted
Internal management improvements in FY1984, with EPA enforcement programs taking 14,638
administrative actions since then. This total represents 43% of all administrative actions taken since

the Agency was created.

2
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No. 1
CSKB 409(Res)
HOUSE 2/9/90

House Bill 409
1/29/90 Version

Section 3 of this bill gives the Department new authority to
assess administrative penalties for violations of laws and
regulations designed to protect the environment. Due process,
under this bill, allows for a hearing to be held prior to the
assessment of penalties. Since DEC does not currently have this
authority, we do not have any positions capable of performing
these functions. Therefore, the Department would need one
hearing officer and a paralegal to conduct the hearings required
before assessment of administrative penalties.

Contractual ($12.0) includes court reporter, transcripts, and
professional contracts.

Position 100 200 300 400 500 Total
Attorney 111 68.0 5.0 8.0 1.0 5.0 $87.0
Paralegal Assistant 11 44.0 1.0 5.0 $50.0
(Contractual) 12.0 $12.0
TOTALS 112.0 5.0 20.0 2.0 10.0 $149.0
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This position will be necessary to perform the
functions required In this legislation. The
administrative penalty process allows for a
hearing to be held prior to the assessment of
penalties, if review is sought, within 30 days.
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