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convicted under this section shall undertake, for a term specified by 
the court, that program of alcohol education or rehabilitation that the 
court, after consideration of any information compiled under <d) of this 
section, finds appropriate.

<di Except as prohibited by federal law or regulation, every pro­
vider of treatment programs to which persons are ordered under (cl of 
this section shall supply the Alaska court system with the information 
regarding the condition and treatment of those persons as the su­
preme court may require by rule. Information compiled under this 
subsection is confidential and may only be used by a court in sentenc­
ing a person convicted under ic) of this section, or by an ofTicer of the 
court in preparing a presentence report for the use of the cour in 
sentencing a person convicted under 'cl of this section.

(el A person who is sentenced lo imprisonment for 72 consecutive 
hours upon a first conviction under ic) of this section and who is not 
released from imprisonment after 72 hours may not bring an action 
against the state or a municipality or its agents, officers, or employees 
for damages resulting from the additional period of confinement if

(1) u»e employee or employees who released the person exercised 
due care and, in releasing the person, followed the standard release 
procedures of the prison facility; am!

(21 the additional period of confinement did not exceed 12 hours. 
<f) For purposes of this section, convictions for both driving while 

intoxicated and for refusal to submit to a chemical test of breath under 
AS 28.35.031(a), if arising out of a single transaction and a single 
arrest, are considered one previous conviction.

igi Notwithstanding (cl of this section, if the court imposes proba­
tion under AS 12.55.102 the court may reduce the fine required to be 
imposed under ic) of this section by the cost of the ignition interlock 
device.

(h> In this section.
(1> "operate an aircraft" means to use, navigate, pilot, or taxi an 

aircraft in the airspace over this state, or upon the land or water 
inside this state;

(21 "operate a watercraft" means to navigate or use a vessel used or 
capable of being used as a means of transportation on water for recrea­
tional or commercial purposes on all waters, fresh or salt, inland or 
coastal, inside the territorial limits or under the jurisdiction of the 
state. (§ 50-5-3 AC LA 19-19; am § 1 ch 107 SLA 1955; am § 1 ch 121 
SLA 1967; am § -15 ch 32 SLA 1971; am § 4 ch 74 SLA 1974; am 2.
3 ch 152 SLA 1978; am § 28 ch 94 SLA 1980; am § 10 ch 129 SLA 
1980; am § 21 ch 45 SLA 1982; am §§ 13 — 15 ch 117 SLA 1982; am 
§§ 13 — 15 ch 77 SLA 1983; am §S 4. 5 ch 57 SLA 1989)
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§ 28.35.032 A l a s k a  S t a t u t e s § 28.35.032

Sec. 28.35.032. Refusal to •.ubmit to -hemicnl test, (a) If a per­
son under arrest refuses tb .  request of a law enforcement officer to 
submit to a chemical test under AS 28.35.031(a), after being advised 
by the officer that the refusal will, if that person was arrested while 
operating or driving a motor vehicle for whica a driver's license is 
required, result in the denial or revocation of the license or nonresi­
dent privi'ege to drive, that the refusal may be u.'ed against the per­
son in a civil or criminal action or proceeding i rising out of an act 
alleged to have been committed by the person while operating or driv­
ing a moror vehicle or operating an aircraft or a watercraft while 
intoxicated, and that the refusal is a misdemeanor, a chemical test 
may not be given, except as provided by AS 28.35.035.

(b) IRepealed. § 2 5  ch 77 SLA 1983.}
(c) IRepealed. § 2 5  ch 77 SLA 1983.]
<J> IRepealed, § 25 ch 77 SLA 1983.)
<e) The refusal of a person to submit to a chemical test of breath

under (a) of this section is admissible evidence in a civil or criminal 
action or proceeding arising out of an act alleged to have been commit­
ted by the person while operating or driving a motor vehicle or operat­
ing an aircraft or watercraft while intoxicated.

ffi Refusal to submit to the chemical test of breath authorized by 
AS 28.35.031<a) is a class A misdemeanor 

(g) Upon conviction of a person under this section, the court shall 
impose a minimum sentence of imprisonment of not less than 72 con­
secutive hours and a fine of not less than $250 if the person has not 
been previously convicted in this or another jurisdiction of driving 
while intoxicated under AS 28.25.030 or another law or ordinance 
with substantially similar elements or refusal to submit to a chemical 
test under this section or another law or ordinance with substantially 
similar elements. Upon conviction under this section the court shall 
impose a minimum sentence of imprisonment of not less than 20 con­
secutive days and a fine of not less than $500 if. within the preceding 
10 years, the person has been previously convicted once in this or 
another jurisdiction of driving while intoxicated under AS 28.35.030 
or another law or ordinance with substantially similar elements or 
refusal to submit to a chemical test under this section or another law 
or ordinance with substantially similar elements. Upon conviction 
under this section the court shall impose a minimum sentence of im­
prisonment of not less than 30 consecutive days and a fine of not less 
than $1,000, if, within the previous 10 years, the person has been 
previously convicted in this or another jurisdiction of more than one of 
the following offenses or has more than once been previously convicted 
of one of the following offenses: (11 driving while intoxicated under AS 
28 35.030 or another law or ordinance with substantially similar ele­
ments; (2) refusal to submit to a chemical test under this section or 
another law or ordinance with substantially similar elements. The

t
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execution of sentence may not be suspended nor may probation be 
granted except on condition that the minimum imprisonment pro­
vided in this section is served Probation may be conditioned as pro­
vided in AS 12.55.102. Imposition of sentence may not be suspended. 
If the offense involved driving a motor vehicle for which a driver’s 
license is required, the person’s driver’s license shall be revoked under 
AS 28.15.181. In addition, the court shall order, and a person con­
victed under this section shall undertake, for a term specified by the 
court, that program of alcohol education c rehabilitation that the 
court, after consideration of any information compiled under (hi of this 
section, finds appropriate. The sentence imposed by the court under 
this subsection shall run consecutively with any other sentence of 
imprisonment imposed on the committed person.

(hi Excep. as prohibited by federal law or regulation, every pro­
vider of treatment program' to which persons are ordered under (g) of 
this section shall supply the Alaska court system with the information 
regarding the condition and treatment of those persons as the su­
preme court may require by rule. Information compiled under this 
subsection is confidential and may only be used by a court in sentenc­
ing a person convicted under (g) of this section, or by an officer of the 
court in preparing a pre-sentence report for the use of the court in 
sentencing a person convicted under (gi of this section.

(it A person who is sentenced to imprisonment for 72 consecutive 
hours under (g) of this section and who is not released from imprison­
ment after 72 hours may not bring an action against the state or a 
municipality or its agents, officers, or employees for damages result­
ing from the additional period of confinement if

(1) the employee or employees who released the person exercised 
due care and. in releasing the person, followed the standard release 
procedures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.
(ji For purposes of this section, convictions for both driving while

intoxicated and for refusal to submit to a chemical test of breath under 
AS 28.35.031tai, if arising out of a single transaction and a single 
arrest, are considered one previous conviction.

(k> Notwithstanding <gi of this section, if the court imposes proba­
tion und - AS 12.55.102 the court may reduce the fine required to be 
imposed under (g) of this section by the cost of the ignition interlock 
device. <§ 1 ch 83 SLA 1969; am S 28 ch 71 SLA 1972; am § 12 ch 129 
SLA 1980, am § 17 ch 117 SLA 1982; am 17 -  20, 25 ch 77 SLA 
1983; am ft 17 ch 60 SLA 1986; am §§ 6. 7 ch 57 SLA 1989)

Effect of am endm ents, — The 1986 
amendment substituted "may" for "shall” 
following "chemical test" n e jr  the end of 
subsection i# i.

The 1989 smendmcn, effective August

28. 1989, instrted "Probation may be con­
ditioned os provided in A S  12 55 102" 
near the end of subsection igi and added 
subsection <ki 

Leg isla tive  history’ reports. — For re-
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§ 33.16.190 A l a s k a  S t a t u t e s § 33.in.220

(6) notify the board and provide information on a prisoner 120 days 
before the prisoner’s mandatory release date, if the prisoner is to be 
released to mandatory oarole; and

(6) maintain records filt-s, and accounts as requested by the board. 
(§ 2 ch 88 SLA 1985)

Sec. 33.16.190. Parole and p roba tion  officers. An officer ap­
pointed by the commissioner under AS 33.05.020(a) or under this 
chapter, may discharge duties under AS 33.05 or this chapter. (§ 2 ch 
88 SLA 1985)

Sec. 33.16.200. Custody of parolee. Except as provided in AS 
33.16.210, the board retains custody of discretionary and mandatory 
parolees until the expiration of the maximum term or terms of impris­
onment to which the parolee is sentenced. (§ 2 ch 88 SLA 1985)

Sec. 33.16.210. Discharge of parolee. The board may uncondi­
tionally discharge a parolee from the jurisdiction and custody of the 
board after the parolee has completed two years of parole, if the sen­
tence of the parolee does not include a residual period of probation. A 
parolee with a residual period of probation may, after two years of 
parole, be discharged by the board to immediately begin serving the 
residual period of probation. (§ 2 ch 88 SLA 1985)

Sec. 33.16.220. Revocation of parole , (a) The board may revoke 
parole for conduct in violation of AS 33.16.150(a) or (b).

(b) Except as provided in (e) of this section, within 15 working days 
after the arrest and incarceration of a parolee for violation of a condi­
tion of parole, the board or its designee shall hold a preliminary hear­
ing. At the preliminary hearing, the board or its designee shall deter­
mine if there is probable cause to believe that the parolee violated the 
conditions of parole and, when probable cause exists, whether the 
parolee should be released pending a final revocation hearing. A find­
ing of probable cause at a preliminary hearing in a criminal case is 
conclusive proof of probable cause that a parole violation occurred.

(c) In determining whether a paroie violator should be released 
pending a final revocation hearing, the board or its designee shall 
consider

(1) the likelihood of the parolee's appearance at a final revocation 
hearing;

(2) the seriousness of the alleged violation;
(3) whether the parolee presents a danger to the community; and
(4) whether the parolee is likely to further violate conditions of 

parole.
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(d) If the parole violator is released pending a final revocation hear­
ing, the board or its designee may impose additional conditions neces­
sary to ensure the parolee’s appearance a t the final revocation hear­
ing, and to prevent further violation of conditions of parole.

(e) A preliminary hearing under (b) of this section is not required if 
the board holds a final revocation hearing within 20 working days 
after the parolee's arrest and incarceration.

(f) The board shall hold a final revocation hearing no later than 120 
days after a parolee’s arrest, subject to restrictions arising under AS 
33.36,110 and (g) of this section.

(g) When the basis for the revocation proceeding is a criminal 
charge, the parolee may request, or the board upon its own motion 
may propose that further proceedings on the revocation be delayed. In 
making the dc-t rmination to delay further proceedings, the board 
shall consider prejudice that may result to the parolee's and the state’s 
interests in the pending criminal case and the parolee’s decision to 
delay final revocation proceedings. If good cause to proceed is found, 
the board shall consult with the attorney general before continuing 
the final revocation proceeding.

(h) At a final revocation hearing, a violation of a condition of parole 
must be established by a preponderance of the evidence.

(i) If, after the final revocation hearing, the board finds that the 
parolee has violated a condition of parole imposed under AS 
33.16.150(b), or a law or ordinance, the board may revoke all or a 
portion of the parole, or change any condition of parole. (§ 2 ch 88 
SLA 1985)

N O T E S  T O  D E C IS IO N S

§ 33.16.220 P r o b a t io n , P r is o n s , a n d  P r is o n e r s  § 33.16.220

Right to im p artia l fact finder in pro­
ceed ings. —  Due process includes the 
right to an im partial fact finder in parole 
revocation proceedings. Newell v State. 
Sup. Ct. Op. No 2241 (File  No. 4453), 620 
P.2d 680 (19801. decided under former A S  
33.15.090.

When a person sitting in on delibera­
tions in a parole revocation hearing was 
the person who in itia lly  recommended re­
vocation and whose reports and testimony 
form the bulk of the evidence supporting 
revocation, Buch a person was part of the 
prosecution, and h is presence violated the

parolee's due process rights to an impar­
tia l fact finder. Newell v. State. Sup. Ct. 
Op. No. 2241 (F ile  No. 4453), 620 P.2d 680 
(1980), decided under former A S
33.15090

U se  of illeg a lly  obtained e v id e n ce  in  
revo catio n  proceed ing . — O rd inarily, 
neither the A laska Constitution nor its 
crim inal rules bar the use of illegally ob­
tained evidence in parole revocation pro­
ceedings. Davenport v. State. Sup. C t. Op 
No 1479 (File No. 2885), 568 P.2d 939 
(1977), decided under former A S
33.15.200

nity; and 
litiona of

C o lla te ra l referen ces. — Right to no­
tice and hearing before revocation of sus­
pension of sentence, parole, conditional

pardon, or probation. 29 A LR 2 d  1074; 44 
A LR 3 d  306.

R  ght to assistance of counsel at pro-
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IN THE HOUSE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 366 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

F o r  an  Act  e n t i t l e d :  "An Act  r e l a t i n g  t o  t h e  t r e a t m e n t  and r e h a b i l i t a t i o n

o f  a d e f e n d a n t  c o n v i c t e d  o f  an o f f e n s e ;  and p r o v i d i n g  

f o r  an e f f e c t i v e  d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 1 2 . 5 5 . 0 1 5 ( a )  i s  amended t o  r e a d :

(a)  Excep t  as  l i m i t e d  by AS 12 . 55 .12 5  - 1 2 . 5 5 . 1 7 5 ,  t h e  c o u r t ,  i n

impo s ing  s e n t e n c e  on a d e f e n d a n t  c o n v i c t e d  o f  an o f f e n s e ,  may s i n g l y  

o r  i n  c o m b i n a t i o n

(1) impose  a f i n e  when a u t h o r i z e d  by law and a s  p r o v i d e d  i n  

AS 12 .5 5 . 0 35 ;

(2)  o r d e r  t he  d e f e n d a n t  t o  be p l a c e d  on p r o b a t i o n  u n d e r

c o n d i t i o n s  s p e c i f i e d  by t h e  c o u r t  t h a t  may i n c l u d e  p r o v i s i o n  f o r

a c t i v e  s u p e r v i s i o n ;

(3)  impose  a d e f i n i t e  t e rm  o f  p e r i o d i c  im p r i so n m e n t ;

(4)  impose  a d e f i n i t e  t e rm  o f  c o n t i n u o u s  i m p r i s o n m e n t ;

(5)  o r d e r  t h e  d e f e n d a n t  t o  make r e s t i t u t i o n  un de r  AS 1 2 . -

5 5 . 0 4 5 ;

(6)  o r d e r  t h e  d e f e n d a n t  t o  c a r r y  o u t  a c o n t i n u o u s  o r  p e r i ­

o d i c  p rog ram o f  community work un d e r  AS 1 2 .5 5 . 0 5 5 ;

(7)  su s p e n d  e x e c u t i o n  o f  a l l  o r  a p o r t i o n  o f  t he  s e n t e n c e

imposed  un d e r  AS 12 .55 .080 ;

(8)  su s pe n d  i m p o s i t i o n  o f  s e n t e n c e  u n d e r  AS 1 2 . 5 5 . 0 85 ;

(9)  o r d e r  t he  f o r f e i t u r e  t o  t h e  c o m m i s s i o n e r  o f  p u b l i c  

s a f e t y  o f  a d e a d l y  weapon c h a t  was i n  t h e  a c t u a l  p o s s e s s i o n  o f  o r  u sed

- 1 -  CSSSHB 366( )



by t h e  d e f e n d a n t  d u r i n g  t h e  commiss ion  o f  an o f f e n s e  d e s c r i b e d  i n  

AS 1 1 .4 1 ,  AS 11 .46 ,  AS 11 .56 ,  o r  AS 11 .61 ;

(10)  o r d e r  t h e  d e f e n d a n t ,  w h i l e  i n c a r c e r a t e d ,  t o  p a r t i c i p a t e  

i n  o r  comply w i t h  t h e  t r e a t m e n t  p l a n  o f  a r e h a b i l i t a t i o n  p ro g r am  t h a t

i s  r e l a t e d to t h e d e f e n d a n t ' s  o f f e n s e  o r  t o  t h e  d e f e n d a n t ' s  r e h a -

b i l i t a t i o n , i f t h e p rog ram i s  made a v a i l a b l e  t o  t h e  d e f e n d a n t  by t h e

De pa r tm en t  o f  C o r r e c t i o n s .

* Sec .  2 .  AS 1 2 . 5 5 . 0 8 5 ( b )  i s  amended t o  r e a d :

(b)  At any t ime  d u r i n g  t h e  p r o b a t i o n a r y  t e rm  o f  t h e  p e r s o n

r e l e a s e d  on p r o b a t i o n ,  a p r o b a t i o n  o f f i c e r  may, w i t h o u t  w a r r a n t  o r  

o t h e r  p r o c e s s ,  r e a r r e s t  t h e  p e r s o n  so p l a c e d  i n  t h e  o f f i c e r ' s  c a r e  and 

b r i n g  t h e  p e r s o n  b e f o r e  t h e  c o u r t ,  o r  t h e  c o u r t  may,  i n  ■» t s  d i s c r e ­

t i o n ,  i s s u e  a w a r r a n t  f o r  t h e  r e a r r e s t  o f  t h e  p e r s o n . The c o u r t  [AND] 

may r e v o k e  and t e r m i n a t e  t h e  p r o b a t i o n  [ , ]  i f  t h e  i n t e r e s t s  o f  j u s t i c e  

r e q u i r e ,  and i f  t h e  c o u r t ,  i n  i t s  j u d g m e n t ,  ha s  r e a s o n  t o  b e l i e v e  t h a t  

t h e  p e r s o n  p l a c e d  upon p r o b a t i o n  i s

(1) v i o l a t i n g  t h e  c o n d i t i o n s  o f  p r o b a t i o n ^

(2) [ ,  OR] en ga g i ng  i n  c r i m i n a l  p r a c t i c e s ; o r

(3) v i o l a t i n g  an o r d e r  o f  t h e  c o u r t  t o  p a r t i c i p a t e  i n  o r  

comply w i t h  t he  t r e a t m e n t  pla i .  o f  a r e h a b i l i t a t i o n  p rog ram u n d e r  

AS 1 2 . 5 5 . 0 1 5 ( a ) (10)  ( ,  OR HAS BECOME ABANDONED TO IMPROPER ASSOCIATES, 

OR A VICIOUS LIFE] .

* Sec .  3.  AS 12 . 55.  100(a)  i s  amended t o  r e a d :

( a )  While on p r o b a t i o n  and among t h e  c o n d i t i o n s  o f  p r o b a t i o n ,

t h e  d e f e n d a n t  may be r e q u i r e d

(1)  t o  pay a f i n e  i n  one o r  s e v e r a l  sums;

(2)  t o  make r e s t i t u t i o n  o r  r e p a r a t i o n  t o  a g g r i e v e d  p a r t i e s  

f o r  a c t u a l  damages o r  l o s s  c au se d  by t h e  c r ime  f o r  which  c o n v i c t i o n  

was h a d ;

CSSSHB 366(  ) - 2 -



(3) t o  p r o v i d e  f o r  t he  s u p p o r t  o f  any  p e r s o n s  f o r  whose

s u p p o r t  t h e  d e f e n d a n t  i s  l e g a l l y  r e s p o n s i b l e ;  [AND]

(A) t o  pe r fo r i n  community work i n  a c c o r d a n c e  w i t h  AS 12 . -

5 5 . 0 5 5 j _

( 5) t o  p a r t i c i ^  . t e  in  o r  comply w i t h  t h e  t r e a t m e n t  p l a n  of  

an  i n p a t i e n t  o r  o u t p a t i e n t  r e h a b i l i t a t i o n  p rog ram s p e c i f i e d  by e i t h e r  

t h e  c o u r t  o r  t h e  d e f e n d a n t ' s  p r o b a t i o n  o f f i c e r  t h a t  i s  r e l a t e d  t o  t he  

d e f e n d a n t ' s  o f f e n s e  o r  to  t h e  d e f e n d a n t ' s  r e h a b i l i t a t i o n ;  and

(6) t o  s a t i s f y  t h e  s c r e e n i n g ,  e v a l u a t i o n ,  r e f e r r a l ,  p r o ­

g ram,  and f e e  r e q u i r e m e n t s  o f  an agency  a u t h o r i z e d  by t h e  c o u r t  t o

make r e f e r r a l s  f o r  r e h a b i l i t a t i v e  t r e a t m e n t  o r  t o  p r o v i d e  r e h a b i l i t a ­

t i v e  t r e a t m e n t .

Se c .  A. AS 1 2 . 5 5 . 1 0 0  i s  amended by a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( c)  A p r o g r a m  o f  i n p a t i e n t  o r  o u t p a t i e n t  t r e a t m e n t  may be r e ­

q u i r e d  by t h e  a u t h o r i z e d  agenc y  u n d e r  ( a ) ( 6 )  o f  t h i s  s e c t i o n  o n l y  i f  

a u t h o r i z e d  i n  t h e  j u d g m e n t ,  and may n o t  e x c e e d  t h e  maximum t e rm o f  

i n p a t i e n t  o r  o u t p a t i e n t  t r e a t m e n t  s p e c i f i e d  i n  t h e  j u d g m e n t .  A pe r s o n  

who ha s  been  r e f e r r e d  f o r  t r e a t m e n t  may make a w r i t t e n  r e q u e s t  t o  t h e  

s e n t e n c i n g  c o u r t  a s k i n g  t h e  c o u r t  t o  r e v i e w  the  r e f e r r a l .  The r e q u e s t  

f o r  r e v i e w  s h a l l  be  made w i t h i n  s even  days  o f  t h e  a g e n c y ' s  r e f e r r a l ,  

and  s h a l l  s p e c i f i c a l l y  s e t  o u t  t he  g rounds  upon which  t h e  r e q u e s t  f o r  

r e v i e w  i s  b a s e d .  The c o u r t  may o r d e r  a h e a r i n g  on t h e  r e q u e s t  f o r  

r e  iew.

Se c .  5.  AS 1 2 . 5 5 . J 10 i s  amended by a d d in g  a new s u b s e c t i o n  t o  r e a d :

(b)  Good c a u s e  j u s t i f y i n g  t h e  r e v o c a t i o n  o f  a su s pe nd e d  s e n t e n c e  

i s  e s t a b l i s h e d  i f  t h e  d e f e n d a n t  ha s  v i o l a t e d  an o r d e r  o f  t h e  c o u r t  to  

p a r t i c i p a t e  i n  o r  comply w i t h  t he  t r e a t m e n t  p l a n  o f  a r e h a b i l i t a t i o n  

p rog ram unde r  AS 1 2 . 5 5 . 0  15( a ) (10 ) .

S e c .  6.  AS 2 8 . 3 5 . 0 3 0 ( c )  i s  amended t o  r e a d :
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( c )  Upon c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  impose a 

minimum s e n t e n c e  o f  i m p r i so n m e n t  o f  n o t  l e s s  t h a n  72 c o n s e c u t i v e  hou r s  

and a f i n e  o f  n o t  l e s s  t h a n  $250 i f  t h e  p e r s o n  h a s  n o t  been  p r e v i o u s l y  

c o n v i c t e d  i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  

u n d e r  t h i s  o r  a n o t h e r  law o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  

e l e m e n t s  o r  r e f u s a l  t o  s u b m i t  t o  a c h em ic a l  t e s t  u n d e r  AS 2 8 . 3 5 .0 3 2  or  

a n o t h e r  l aw o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  Upon 

c o n v i c t i o n  un d e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  impose  a minimum s e n ­

t e n c e  o f  i m p r i so n m e n t  o f  n o t  l e s s  t han  20 c o n s e c u t i v e  days  and a f i n e  

o f  n o t  l e s s  t han  $500 i f ,  w i t h i n  t h e  p r e c e d i n g  10 y e a r s ,  t h e  pe r s on  

ha s  been  p r e v i o u s l y  c o n v i c t e d  once i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  of  

d r i v i n g  w h i l e  i n t o x i c a t e d  u n d e r  t h i s  o r  a n o t h e r  law o r  o r d i n a n c e  w i th  

s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s  o r  r e f u s a l  t o  s u b m i t  t o  a c h e m ic a l  t e s t  

u n d e r  AS 2 8 . 3 5 . 0 3 2  o r  a n o t h e r  law o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  

s i m i l a r  e l e m e n t s .  Upon c o n v i c t i o n  un d e r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  

impose  a minimum s e n t e n c e  o f  impr i sonmen t  o f  n o t  l e s s  t h an  30 c o n s e c u ­

t i v e  da ys  and a f i n e  o f  n o t  l e s s  t han  $1 ,000  i f ,  w i t h i n  t h e  p r e c e d i n g  

10 y e a r s ,  t h e  p e r r o n  ha s  b e e r  p r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  a n o t h e r  

j u r i s d i c t i o n  o f  more t h a n  one  o f  t he  f o l l o w i n g  o f f e n s e s  o r  ha s  more 

t h a n  onc e  been  p r e v i o u s l y  c o n v i c t e d  o f  one o f  t h e  f o l l o w i n g  o f f e n s e s :

(1)  d r i v i n g  w h i l e  i n t o x i c a t e d  unde r  t h i s  o r  a n o t h e r  law o r  o r d i n a n c e  

w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s ;  (2)  r e f u s a l  t o  su b m i t  t o  a chemi ­

c a l  t e s t  u n d e r  AS 2 8 . 3 5 . 0 3 2  o r  a n o t h e r  law o r  o r d i n a n c e  w i t h  s u b s t a n ­

t i a l l y  s i m i l a r  e l e m e n t s .  The e x e c u t i o n  o f  s e n t e n c e  may n o t  be  s u s ­

pended  n o r  may p r o b a t i o n  be g r a n t e d  e x c e p t  on c o n d i t i o n  t h a t  t h e  

minimum im pr i so nm en t  p r o v i d e d  i n  t h i s  s e c t i o n  i s  s e r v e d .  P r o b a t i o n  may 

be c o n d i t i o n e d  as  p r o v i d e d  i n  AS 12 . 55 .10 2 .  I m p o s i t i o n  o f  s e n t e n c e  

may n o t  be su s p e n d e d .  In  a d d i t i o n ,  i f  t h e  o f f e n s e  i n v o l v e d  d r i v i n g  a 

m o t o r  v e h i c l e  f o r  which  a d r i v e r ' s  l i c e n s e  i s  r e q u i r e d ,  t he  p e r s o n ' s  
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d r i v e r ' s  l i c e n s e  s h a l l  be r evo ke d  i n  a c c o r d a n c e  w i t h  AS 2 8 . 1 5 . 1 8 1  and 

t h e  v e h i c l e  u s e d  i n  commiss ion  o f  t he  o f f e n s e  may be f o r f e i t e d  u nd e r  

AS 2 8 . 3 5 . 0 3 6 .  [ IN ADDITION, THE COURT SHALL ORDER, AND A PERSON 

CONVICTED UNDER THIS SECTION SHALL UNDERTAKE, FOR A TERM SPECIFIED BY 

THE COURT, THAT PROGRAM OF ALCOHOL EDUCATION OR REHABILITATION THAT 

THE COURT, AFTER CONSIDERATION OF ANY INFORMATION COMPILED UNDER (d)

OF THIS SECTION, FINDS APPROPRIATE.]

* Sec .  7.  AS 2 8 . 3 5 . 0 3 0  i s  amended by a d d in g  new s u b s e c t i o n s  t o  r e a d :

( i )  The c o u r t  s h a l l  o r d e r  a p e r s o n  c o n v i c t e d  u n d e r  t h i s  s e c t i o n  

t o  s a t i s f y  t h e  s c r e e n i n g ,  e v a l u a t i o n ,  r e f e r r a l ,  p ro g r am ,  and f e e

r e q u i r e m e n t s  o f  an agency  a u t h o r i z e d  by t h e  c o u r t  t o  make r e f e r r a l s

f o r  r e h a b i l i t a t i v e  t r e a t m e n t  o r  to  p r o v i d e  r e h a b i l i t a t i v e  t r e a t m e n t .

( j )  A p rog ram o f  i n p a t i e n t  o r  o u t p a t i e n t  t r e a t m e n t  may be r e ­

q u i r e d  by t h e  a u t h o r i z e d  agency  unde r  ( i )  o f  t h i s  s e c t i o n  o n l y  i f  a u ­

t h o r i z e d  i n  t h e  j udg me n t ,  and may n o t  exce ed  t h e  maximum t e rm  o f

i n p a t i e n t  o r  o u t p a t i e n t  t r e a t m e n t  s p e c i f i e d  i n  t h e  j u d g m e n t .  A p e r s o n  

who ha s  been  r e f e r r e d  f o r  t r e a t m e n t  u n d e r  t h i s  s u b s e c t i o n  may make a 

w r i t t e n  r e q u e s t  t o  t he  s e n t e n c i n g  c o u r t  a s k i n g  t h e  c o u r t  t o  r e v i e w  t h e  

r e f e r r a l .  The r e q u e s t  f o r  r e v i e w  s h a l l  be  made w i t h i n  s e v e n  days  o f  

t h e  a g e n c y ' s  r e f e r r a l ,  and s h a l l  s p e c i f i c a l l y  s e t  o u t  t he  g r o u n d s  upon 

wh ic h  t h e  r e q u e s t  f o r  r e v i e w  i s  b a s e d .  The c o u r t  may o r d e r  a h e a r i n g  

on t h e  r e q u e s t  f o r  r ev i e w .
I

(k)  I f  a p e r s o n  f a i l s  t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  an a u ­

t h o r i z e d  agency  un de r  ( j )  o f  t h i s  s e c t i o n ,  t he  c o u r t  •

(1)  may impose any p o r t i o n  o f  a su s pended  s e n t e n c e ;
I,

(2)  may p u n i s h  t h e  f a i l u r e  a s  con t emp t  o f  t he  a u t h o r i t y  o f
I

t h e  c o u r t  u n d e r  AS 0 9 . 5 0 . 0 1 0  o r  as  a v i o l a t i o n  o f  a c o n d i t i o n  o f  

p r o b a t i o n ;  and

(3)  s h a l l  o r d e r  t ho  r e v o c a t i o n  o r  s u s p e n s i o n  o f  t h e
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p e r s o n ' s  d r i v e r ' s  l i c e n s e  u n t i l  t h e  r e q u i r e m e n t s  a r e  s a t i s f i e d .

* Sec .  8 .  AS 2 8 . 3 5 . 0 3 2 ( g )  i s  amended t o  r e a d :

(g)  Upon c o n v i c t i o n  o f  a pe r s on  u n d e r  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  impose a minimum s e n t e n c e  o f  i m p r i s o n m e n t  o f  n o t  l e s s  t han  72 

c o n s e c u t i v e  hou r s  and  a f i n e  o f  no t  l e s s  t h a n  $250 i f  t h e  p e r s o n  has  

n o t  been  p r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  of  

d r i v i n g  w h i l e  i n t o x i c a t e d  unde r  AS 2 8 . 2 5 . 0 3 0  o r  a n o t h e r  l aw o r  o r d i ­

nance  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s  o r  r e f u s a ^  t o  submi t  t o  a 

c h e m ic a l  t e s t  u n d e r  t h i s  s e c t i o n  o r  a n o t h e r  l aw o r  o r d i n a n c e  w i t h  

s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  Upon c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  t he  

c o u r t  s h a l l  impose a minimum s e n t e n c e  o f  i m p r i s o n m e n t  o f  n o t  l e s s  t han  

20 c o n s e c u t i v e  days  and  a f i n e  o f  n e t  l e s s  t h a n  $500 i f ,  w i t h i n  t he  

p r e c e d i n g  10 y e a r s ,  t h e  p e r s o n  ha s  been  p r e v i o u s l y  c o n v i c t e d  once  i n  

t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  unde r  

AS 2 8 . 3 5 . 0 3 0  o r  a n o t h e r  law o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  

e l e m e n t s  o r  r e f u s a l  t o  su b m i t  t o  a c h e m ic a l  t e s t  u n d e r  t h i s  s e c t i o n  o r  

a n o t h e r  law o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s .  Upon 

c o n v i c t i o n  unde r  t h i s  s e c t i o n  t h e  c o u r t  s h a l l  impose  a minimum s e n ­

t e n c e  o f  im pr i sonm en t  o f  n o t  l e s s  t han  30 c o n s e c u t i v e  days  and a f i n e  

o f  n o t  l e s s  t han  $ 1 , 0 0 0 ,  i f ,  w i t h i n  t h e  p r e v i o u s  10 y e a r s ,  t h e  p e r s o n  

has  been  p r e v i o u s l y  c o n v i c t e d  i n  t h i s  o r  a n o t h e r  j u r i s d i c t i o n  o f  more 

t h an  one o f  t h e  f o l l o w i n g  o f f e n c e s  o r  ha s  more t h a n  once  been  p r e v i ­

o u s l y  c o n v i c t e d  o f  one o f  t h e  f o l l o w i n g  o f f e n s e s :  (1)  d r i v i n g  w h i l e

i n t o x i c a t e d  und e r  AS 2 8 . 3 5 . 0 3 0  o r  a n o t h e r  law o r  o r d i n a n c e  w i t h  s u b ­

s t a n t i a l l y  s i m i l a r  e l e m e n t s ;  (2)  r e f u s a l  t o  su b m i t  t o  a c h e m i c a l  t e s t  

u n d e r  t h i s  s e c t i o n  o r  a n o t h e r  law o r  o r d i n a n c e  w i t h  s u b s t a n t i a l l y  

s i m i l a r  e l e m e n t s .  The e x e c u t i o n  o f  s e n t e n c e  may n o t  be su sp end ed  no r  

may p r o b a t i o n  be g r a n t e d  e x c e p t  on c o n d i t i o n  t h a t  t h e  minimum i m p r i s ­

onment  p ro v i d ed  i n  t h i s  s e c t i o n  i s  s e r v e d .  P r o b a t i o n  may be 
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c o n d i t i o n e d  a s  p r o v i d e d  i n  AS 1 2 . 5 5 . 1 0 2 .  I m p o s i t i o n  o f  s e n t e n c e  may 

n o t  be su s p en d e d .  I f  t h e  o f f e n s e  i n v o l v e d  d r i v i n g  a m o t o r  v e h i c l e  f o r  

wh ich  a d r i v e r ' s  l i c e n s e  i s  r e q u i r e d ,  t h e  p e r s o n ' s  d r i v e r ' s  l i c e n s e  

s h a l l  he r e v o k e d  u n d e r  AS 2 8 . 1 5 . 1 8 1 .  [IN ADDITION, THE COURT SHALL 

ORDER, AND A PERSON CONVICTED UNDER THIS SECTION SHALL UNDERTAKE, FOR 

A TERM SPECIFIED BY THE COURT, THAT PROGRAM OF ALCOHOL EDUCATION OR 1 

REHABILITATION THAT THE COURT, AFTER CONSIDERATION OF ANY INFORMATION 

COMPILED UNDER (h)  OF THIS SECTION, FINDS APPROPRIATE.] The s e n t e n c e  1 

imposed by t h e  c o u r t  u n d e r  t h i s  s u b s e c t i o n  s h a l l  r u n  c o n s e c u t i v e l y   ̂

w i t h  any o t h e r  s e n t e n c e  o f  impr i so nm en t  imposed  on t h e  commi t t ed  

p e r s o n .

* Sec .  9.  AS 2 8 . 3 5 . 0 3 2  i s  amended by a d d i n g  new s u b s e c t i o n s  t o  r e a d :

(1)  The c o u r t  s h a l l  o r d e r  a p e r s o n  c o n v i c t e d  u n d e r  t h i s  s e c t i o n  

t o  s a t i s f y  t h e  s c r e e n i n g ,  e v a l u a t i o n ,  r e f e r r a l ,  p ro g ra m ,  and f e e

r e q u i r e m e n t s  o f  an agenc y  a u t h o r i z e d  by t h e  c o u r t  t o  make r e f e r r a l s

f o r  r e h a b i l i t a t i v e  t r e a t m e n t  o r  t o  p r o v i d e  r e h a b i l i t a t i v e  t r e a t m e n t .

(m) A p rog ram o f  i n p a t i e n t  o r  o u t p a t i e n t  t r e a t m e n t  may be r e ­

q u i r e d  by t h e  a u t h o r i z e d  a g e n c y  un d e r  (1)  o f  t h i s  s e c t i o n  o n l y  i f  a u ­

t h o r i z e d  in  t h e  j u d g m e n t ,  and  may n o t  ex ceed  t h e  maximum t e rm  of

i n p a t i e n t  o r  o u t p a t i e n t  t r e a t m e n t  s p e c i f i e d  i n  t h e  j u d g m e n t .  A pe r s o n  

who ha s  been r e f e r r e d  f o r  t r e a t m e n t  u n d e r  t h i s  s u b s e c t i o n  may make a 

w r i t t e n  r e q u e s t  t o  t h e  s e n t e n c i n g  c o u r t  a s k i n g  t h e  c o u r t  t o  r e v i e w  the  

r e f e r r a l .  The r e q u e s t  f o r  r e v i e w  s h a l l  be made w i t h i n  s e v e n  days  of  

t h e  a g e n c y ' s  r e f e r r a l ,  and  s h a l l  s p e c i f i c a l l y  s e t  o u t  t h e  g r o u n d s  upon 

which  t he  r e q u e s t  f o r  r e v i e w  i s  b a s e d .  The c o u r t  may o r d e r  a h e a r i n g  

on t h e  r e q u e s t  f o r  r e v i e w .
9

(n)  I f  a p e r s o n  f a i l s  t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  an a u ­

t h o r i z e d  agency u n d e r  (m) o f  t h i s  s e c i i o n ,  t he  c o u r t

(1) may impose a n y  p o r t i o n  o f  a su s p en de d  s e n t e n c e ;
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(2)  may p u n i s h  t h e  f a i l u r e  a s  con t emp t  o f  t h e  a u t h o r i t y  o f  

t h e  c o u r t  u n d e r  AS 0 9 . 5 0 . 0  10 o r  as a v i o l a t i o n  o f  a c o n d i t i o n  o f  

p r o b a t i o n ;  and

(3)  s h a l l  o r d e r  t h e  r e v o c a t i o n  o r  s u s p e n s i o n  o f  t h e  p e r ­

s o n ' s  d r i v e r ' s  l i c e n s e  u n t i l  t h e  r e q u i r e m e n t s  a r e  s a t i s f i e d .

* Sec .  10. AS 3 3 . 1 6 . 2 2 0 ( a )  i s  amended t o  r e a d :

(a)  The b o a r d  may r e v o k e  p a r o l e  i f  t h e  p a r o l e e

(1)  e ng ag e s  i n  [FOR] c o n d u c t  i n  v i o l a t i o n  o f  AS 3 3 . 1 6 . -  

150(a)  o r  ( b ) ; o r

(2)  ha s  v i o l a t e d  an o r d e r  o f  t h e  c o u r t  t o  p a r t i c i p a t e  in  o r  

comply wi t l i  t h e  t r e a t m e n t  p l a n  o f  a r e h a b i l i t a t i o n  p rogram unde r  

AS 1 2 . 5 5 . 0 1 5 ( a ) ( 1 0 ) .

* Sec .  I I .  AS 1 2 . 5 5 . 0 1 5 ( d )  i s  r e p e a l e d .

* Sec .  12. T h i s  Act  t a k e s  e f f e c t  im m e d ia t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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n u u a j C i  i  j t i E i  n c r u n i

D a t e  R e f e r r e d :  F e b r u a r y  2 2 ,  1 9 9 0  FURTHER REFERRALS:
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O r i g i n a l  s p o n s o r ( s ) : REP. SWACKHAMMER, N a v a r r e ,  Brown,  Zawacki

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 368 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

Fo r  an Act  e n t i t l e d :  "An Act  r e l a t i n g  t o  r e s i d e n t i a l  h o u s i n g  a s s i s t a n c e

p r o v i d e d  by t h e  A l a s k a  Hous ing  F i n a n c e  C o r p o r a t i o n . "  

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 1 8 . 5 6 . 0 8 8 ( c )  i s  amended t o  r e a d :

(c)  The b o a r d  may ad op t  r e g u l a t i o n s  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  

t h i s  c h a p t e r ,  and s h a l i  ad op t  r e g u l a t i o n s  n e c e s s a r y  f o r  t h e  f o l l o w i n g  

p u r p o s e s :

(1)  d e t e r m i n a t i o n  o f  b o r r o w e r  e l i g i b i l i t y  i n c l u d i n g ,  b u t  

n o t  l i m i t e d  t o ,  income l i m i t a t i o n s  and  t h e  d e t e r m i n a t i o n  o f  r e m o t e ,  

u n d e r d e v e l o p e d  o r  b l i g h t e d  a r e a s  o f  t h e  s t a t e ;

(2)  l o a n  g u i d e l i n e s  and t e r m s  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  

w maximum lo an  amount s  and r e q u i r e d  l o a n - t o - v a l u e  r a t i o s ,  b u t  e x c l u d i n g

mor tgage  l o a n  i n t e r e s t  r a t e s ;

(3)  c h a r a c t e r i s t i c s  o f  h o u s i n g  e l i g i b l e  f o r  l o a n s  o r  p u r ­

c h a se  o f  l o a n s , i n c l u d i n g  comp l i anc e  w i t h  t h e  r e q u i r e m e n t s  o f  AS 1 8 . -  

56 .30 0 ;  [AND}
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(4)  t h e  q u a l i f i c a t i o n s  o f  l o a n  o r i g i n a t o r s  and  s e r v i c e r s

and  t h e  method o f  a l l o c a t i n g  amounts  a v a i l a b l e  f o r  t h e  p u r c h a s e  o f

l o a n s ; and ( . )

( 5)  e s t a b l i s h m e n t  o f  a p r o c e d u r e ,  i n c l u d i n g  a f e e  s c h e d u l e ,  

f o r  t h e  commitment  f o r  one y e a r  o r  l e s s  o f  money f o r  t h e  p u r c h a s e  o f  

an  i n d i v i d u a l  m o r tg a g e  l o an  a t  a s p e c i f i c  i n t e r e s t  r a t e .

* Sec .  2.  AS 18 .56  i s  amended by a d d in g  a new s e c t i o n  t o  r e a d :

Sec .  1 8 . 5 6 . 3 0 0 .  CONSTRUCTION STANDARDS FOR HOUSING ELIGIBLE FOR
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PURCHASE OF LOANS. ( a )  The c o r p o r a t i o n  may n o t  make o r  p u r c h a s e  a 

h o u s i n g  l oan  f o r  r e s i d e n t i a l  h o u s i n g  t h e  c o n s t r u c t i o n  o f  w h i ch  b e g i n s  

a f t e r  June  30 ,  1991,  u n l e s s  t h e  s e l l e r  o f  t h e  mor tga ge  l o a n  c o m p l i e s  

w i t h  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  and  u n l e s s

(1) t h e  u n i t  i s  i n  c o m p l i a n c e  w i t h  t h e  c o n s t r u c t i o n  c od es  

o f  t h e  m u n i c i p a l i t y ,  i f  t h e  u n i t  i s  l o c a t e d  w i t h i n  a m u n i c i p a l i t y  t h a t  

ha s  a do p t e d  and e n f o r c e s  c o n s t r u c t i o n  co des  and each  o f  t h o s e  codes  

m ee t s  o r  e xc eed s  t h e  co mp a r ab l e  s t a n d a r d s  f o r  s i m i l a r  h o u s i n g  e s t a b ­

l i s h e d  by t he  s t a t e  b u i l d i n g  co de ;  o r

(2) t h e  u n i t  i s  i n  c o m p l i a n c e  w i t h  t h e  compa rab l e  s t a n d a r d s  

f o r  s i m i l a r  h o u s i n g  e s t a b l i s h e d  by t h e  s t a t e  b u i l d i n g  code

(A) i f  t he  u n i t  i s  l o c a t e d

( i )  w i t h i n  a m u n i c i p a l i t y  whose c o n s t r u c t i o n  

codes  do n o t  meet  t h e  s t a n d a r d s  f o r  s i m i l a r  h o u s i n g  e s t a b ­

l i s h e d  by t h e  s t a t e  b u i l d i n g  c ode ;

( i i )  w i t h i n  a m u n i c i p a l i t y  t h a t  does n o t  e n f o r c e  

c o n s t r u c t i o n  c od es ;  o r

( i i i )  o u t s i d e  a m u n i c i p a l i t y ;  o r

(B) a s  t o  e ach  s p e c i f i c  code  w i t h i n  t h e  c o n s t r u c t i o n  

codes  o f  t h e  m u n i c i p a l i t y  t h a t  h a s  a d o p t e d  and e n f o r c e s  c o n ­

s t r u c t i o n  codes  i f  t he  s p e c i f i c  code  does  n o t  meet  o r  e x c e e d  t h e  

compa rab l e  s t a n d a r d  f o r  s i m i l a r  h o u s i n g  e s t a b l i s h e d  by t h e  s t a t e  

b u i l d i n g  co de .

(b)  As a c o n d i t i o n  o f  a commitment  t o  p u r c h a s e  o r  app rove  a l oan  

u n d e r  t h i s  s e c t i o n  f o r  r e s i d e n t i a l  h o u s i n g  t h e  c o n s t r u c t i o n  o f  wh ich  

b e g i n s  a f t e r  June  30,  1991, t h e  c o r p o r a t i o n  s h a l l  r e q u i r e  i n s p e c t i o n  

o f  t h e  u n i t  o f  r e s i d e n t i a l  h o u s i n g  t h a t  i s  t h e  s u b j e c t  o f  t h e  l o a n .  

The i n s p e c t i o n  must  be pe r fo rmed  by a m u n i c i p a l  b u i l d i n g  i n s p e c t o r  o r  

by a p e r s o n  who i s  app roved  o r  c e r t i f i e d  t o  pe r f o r m  r e s i d e n t i a l  
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i n s p e c t i o n s  by t h e  I n t e r n a t i o n a l  C o n f e r e n ce  o f  B u i l d i n g  O f f i c i a l s  or  

t h e  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  E l e c t r i c a l  I n s p e c t o r s .  The pe r s o n  

who makes t h e  i n s p e c t i o n  s h a l l  d e t e r m i n e  w h e t h e r  t h e  c o n s t r u c t i o n  

con forms  t o  r e l e v a n t  p r o v i s i o n s  o f  t h e  c o n s t r u c t i o n  co des  o f  t he  

m u n i c i p a l i t y  o r  o f  t h e  s t a t e  b u i l d i n g  code ,  a s  a p p l i c a b l e ,  a t  e ach  o f  

t h e  f o l l o w i n g  s t a g e s  o f  c o n s t r u c t i o n :

(1)  p l a n  a p p r o v a l ;

(2)  c o m p l e t i o n  o f  f o o t i n g s  and f o u n d a t i o n s ;

(3)  c o m p l e t i o n  o f  e l e c t r i c a l  i n s t a l l a t i o n ,  p l umb ing ,  and

f r a m i n g ;

(4)  c o m p l e t i o n  o f  i n s t a l l a t i o n  o f  i n s u l a t i o n ;

(5)  f i n a l  a p p r o v a l .

( c )  A p e r s o n  may n o t  b r i n g  an  a c t i o n  f o r  damages b a se d  on a duty  

imposed by (b)  o f  t h i s  s e c t i o n  t o  i n s p e c t  a r e s i d e n t i a l  u n i t  u n l e s s

t h e  a c t i o n  i s  f o r  damages  ca us e d  by g r o s s  n e g l i g e n c e  o r  i n t e n t i o n a l

m i s c o n d u c t .

(d)  T h i s  s e c t i o n  do e s  n o t  a p p l y  t o  a h o u s i n g  l o an  made by t he  

c o r p o r a t i o n  u n d e r  AS 1 8 . 5 6 . 1 0 6 .

( e )  In  t h i s  s e c t i o n ,

(1)  " c o n s t r u c t i o n  c o d e s "  means ,  w i t h  r e f e r e n c e  t o  a mun ic ­

i p a l i t y ,  t h e  b u i l d i n g ,  m e c h a n i c a l ,  p l umb ing ,  and  e l e c t r i c a l  c o d e s ,  o r  

any o f  them t h a t  ha ve  b e en  a d o p t e d  and a r e  e n f o r c e d  by t h e  m u n i c i p a l ­

i t y ;

(2 )  " s t a t e  b u i l d i n g  code"  means

(A) f o r  b u i l d i n g  s t a n d a r d s ,  t h e  s t a n d a r d s  s e t  o u t  in

t h e  v e r s i o n  o f  t h e  Uni form B u i l d i n g  Code a d o p t e d  by t h e  D e p a r t ­

ment  o f  P u b l i c  S a f e t y  u n d e r  AS 1 8 . 7 0 . 0 8 0 ,  i n c l u d i n g  t h e  p r o ­

v i s i o n s  o f  t h a t  code  a p p l i c a b l e  t o  b u i l d i n g s  u s ed  f o r  r e s i d e n t i a l  

p u r p o s e s  c o n t a i n i n g  f ewer  t h a n  f o u r  d w e l l i n g  u n i t s ,
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n o t w i t h s t a n d i n g  t h e  e x c l u s i o n  o f  t h o s e  b u i l d i n g s  f rom th e  D e p a r t ­

ment  o f  P u b l i c  S a f e t y ' s  j u r i s d i c t i o n  made by AS 1 8 . 7 0 . 0 8 0 ( a ) ( 2 ) ;

(B) f o r  m e c h a n i c a l  s t a n d a r d s ,  t h e  s t a n d a r d s  s e t  ou t  in  

t h e  v e r s i o n  o f  t h e  Uni form M ech an i ca l  Code a d o p t e d  by t h e  D e p a r t ­

ment  o f  P u b l i c  S a f e t y  u nd e r  AS 1 8 . 7 0 . 0 8 0 ,  i n c l u d i n g  t h e  p r o ­

v i s i o n s  o f  t h a t  code  a p p l i c a b l e  t o  b u i l d i n g s  u s e d  f o r  r e s i d e n t i a l  

p u r p o s e s  c o n t a i n i n g  f ewer  t han  f o u r  d w e l l i n g  u n i t s ,  n o t w i t h s t a n d ­

ing  t h e  e x c l u s i o n  o f  t h o s e  b u i l d i n g s  f rom t h e  Depar tmen t  o f  

P u b l i c  S a f e t y ' s  j u r i s d i c t i o n  made by AS 1 8 . 7 0 . 0 8 0 ( a ) ( 2 ) ;

(C) f o r  p lumbing  s t a n d a r d s ,  t h e  minimum p lumbing  code 

a d op t e d  by t h e  Dep a r tm en t  o f  Labor  u n d e r  AS 1 8 . 6 0 . 7 0 5 ;  and

(D) f o r  e l e c t r i c a l  s t a n d a r d s ,  t h e  minimum e l e c t r i c a l  

s t a n d a r d s  p r e s c r i b e d  by AS 1 8 .6 0 .5 8 0 .

* Sec .  3.  AS 1 8 . 5 6 . 3 0 0 ( e ) ( 2 ) ( A )  and (B) ,  e n a c t e d  by s e c .  2 o f  t h i s  Ac t ,  

a r e  i n t e n d e d  t o  a s s u r e  t h a t ,  f o r  p u r p o s e s  o f  d e t e r m i n i n g  T,!v2 t h e r  hous ing  

t h e  c o n s t r u c t i o n  o f  which  b e g i n s  a f t e r  June  30,  1991,  m ee t s  t h e  b u i l d i n g

and  m e c h a n i c a l  s t a n d a r d s  u n d e r  AS 1 8 . 5 6 . 3 0 0 ( a )  and  ( b ) ,  e n a c t e d  by s e c .  2 

o f  t h i s  Ac t ,  t h e  s t a n d a r d s  s e t  ou t  i n  each  o f  t h e  f o l l o w i n g  f u l l y  app ly  to  

r e s i d e n c e s  c o n t a i n i n g  f ewer  t h a n  f o u r  d w e l l i n g  u n i t s ,  even  t hough  t h ose  

r e s i d e n c e s  a r e  e x c e p t e d  from r e g u l a t i o n  by AS 1 8 . 7 0 . 0 8 0 ( a ) ( 2 ) :

(1)  t h e  Uni form B u i l d i n g  Code,  a d o p t e d  f o r  t h e  s t a t e  by 13 AAC

5 0 . 0 2 0 ( a ) ;

(2)  t h e  Uni form M e c h a n i c a l  Code,  a d o p t e d  f o r  t h e  s t a t e  by 13 AAC

5 0 . 0 2 0 ( b ) .

CSHB 368(Jud) -A -



6 - 1 6 7 1  Da  v-
C h e n o w e t h

A M E N D M E N T

OFFERED IN THE HOUSE BY REP. SWACKHAMMER

TO: CSHB 36b ( F in an ce )

Page  3 ,  f o l l o w i n g  l i n e  24:

I n s e r t  a new s u b s e c t i o n  t o  r e a d :

" ( d )  Th is  s e c t i o n  does  n o t  a p p l y  t o  a h o u s i n g  l o a n  made by t h e  

c o r p o r a t i o n  und e r  AS 1 8 . 5 6 . 1 0 6 . "

R e l e t t e r  t h e  f o l l o w i n g  s u b s e c t i o n  a c c o r d i n g l y .

Page  4,  l i n e  20:

D e l e t e  "AS 1 8 . 5 6 . 3 0 0 ( d ) ( 2 ) ( A )  and  (B) "

I n s e r t  "AS 1 8 . 5 6 . 3 0 0 ( e ) ( 2 ) ( A )  and  (B) "

2 / 1 5 / 9 0
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C h e n o w e t h

A M E N D M E N T

OFFERED IN THE HOUSE

TO: CSHB 368 (F in a nc e )

BY REP. GRUENBERG

Page  3,  l i n e s  13 - 24:

D e l e t e  a l l  m a t e r i a l  and i n s e r t :

" ( c )  A p e r s o n  may nq.t b r i n g  an a c t i o n  f o r  damages b a s e d  on a du t y  

( W ^ t o  i n s p e c t  a r e s i d e n t i a l  u n i t t * * * ^ * * — —of^^l t - i 'w - t rCT l ioPv-  u n l e s s  t h e  

a c t i o n  i s  f o r  damages c a u s e d  by g r o s s  n e g l i g e n c e  o r  i n t e n t i o n a l  m i s ­

c o n d u c t .  "

n

t j
p

r
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6-  167 IK
Chenoweth
2 / 2 7 / 9 0

O r i g i n a l  s p o n s o r ( s ) :  REP. SWACKHAMKER, N a v a r r e ,  Brown,  Zawacki

|| IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 368 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE -  SECOND SESSION

A BILL

For  an Ac t  e n t i t l e d :  "An Act  r e l a t i n g  t o  r e s i d e n t i a l  h o u s i n g  a s s i s t a n c e

p r o v i d e d  by t h e  A l a s k a  Hous ing  F i n a n c e  C o r p o r a t i o n . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 1 8 . 5 6 . 0 8 8 ( c )  i s  amended t o  r e a d :

( c )  The b o a r d  may ad o p t  r e g u l a t i o n s  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  

t h i s  c h a p t e r ,  and s h a l l  ad op t  r e g u l a t i o n s  n e c e s s a r y  f o r  t h e  f o l l o w i n g  

p u r p o s e s :

(1)  d e t e r m i n a t i o n  o f  b o r r o w e r  e l i g i b i l i t y  i n c l u d i n g ,  b u t  

n o t  l i m i t e d  t o ,  income l i m i t a t i o n s  and t h e  d e t e r m i n a t i o n  o f  r em o t e ,  

u n d e r d e v e l o p e d  o r  b l i g h t e d  a r e a s  o f  t h e  s t a t e ;

(2)  l o a n  g u i d e l i n e s  and t e r m s  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  

maximum l o a n  amounts  and r e q u i r e d  l o a n - t o - v a l u e  r a t i o s ,  b u t  e x c l u d i n g  

m or tg a ge  l o a n  i n t e r e s t  r a t e s ;

(3)  c h a r a c t e r i s t i c s  o f  h o u s i n g  e l i g i b l e  f o r  l o a n s  o r  p u r ­

c h a s e  o f  l o a n s , i n c l u d i n g  c om p l i an c e  w i t h  t h e  r e q u i r e m e n t s  o f  AS 18 . -  

5 6 . 3 0 0 ; (AND)

(A) t h e  q u a l i f i c a t i o n s  o f  l o a n  o r i g i n a t o r s  and s e r v i c e r s

and t h e  method o f  a l l o c a t i n g  amoun ts  a v a i l a b l e  f o r  t h e  p u r c h a s e  o f  

l o a n s ; and [ . )

(5)  e s t a b l i s h m e n t  o f  a p r o c e d u r e ,  i n c l u d i n g  a f e e  s c h e d u l e ,  

f o r  t h e  commitment  f o r  one y e a r  o r  l e s s  o f  money f o r  t h e  p u r c h a s e  o f  

an i n d i v i d u a l  mor tgage  1 an a t  a s p e c i f i c  i n t e r e s t  r a t e .

* Sec .  2.  AS 18.56 i s  amended by a d d i n g  a new s e c t i o n  t o  r e a d :

Sec .  1 8 . 5 6 . 3 0 0 .  CONSTRUCTION STANDARDS FOR HOUSING ELIGIBLE FOR

-1- CSH B  3 6 8 ( J u d )
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PURCHASE OF LOANS. ( a )  The c o r p o r a t i o n  may n o t  make o r  p u r c h a s e  a 

h o u s i n g  l o a n  f o r  r e s i d e n t i a l  h o u s i n g  t h e  c o n s t r u c t i o n  o f  which  b e g i n s  

a f t e r  Ju ne  30,  1991,  u n l e s s  t h e  s e l l e r  o f  t h e  m or tga ge  l o a n  c o m p l i e s  

w i t h  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  and  u n l e s s

(1) t h e  u n i t  i s  i n  c o m p l i a n c e  w i t h  t h e  c o n s t r u c t i o n  codes  

o f  t h e  m u n i c i p a l i t y ,  i f  t h e  u n i t  i s  l o c a t e d  w i t h i n  a m u n i c i p a l i t y  t h a t  

h a s  a d o p t e d  and e n f o r c e s  c o n s t r u c t i o n  codes  and each  o f  t h o s e  codes  

m e e t s  o r  e x cee d s  t h e  c om p a r ab l e  s t a n d a r d s  f o r  s i m i l a r  h o u s i n g  e s t a b ­

l i s h e d  by t h e  s t a t e  b u i l d i n g  code;  o r

(2)  t h e  u n i t  i s  i n  c o m p l i a n c e  w i t h  t h e  co mp a r ab l e  s t a n d a r d s  

f o r  s i m i l a r  h o u s i n g  e s t a b l i s h e d  by t h e  s t a t e  b u i l d i n g  code

(A) i f  t h e  u n i t  i s  l o c a t e d

( i )  w i t h i n  a m u n i c i p a l i t y  whose c o n s t r u c t i o n  

codes  do n o t  meet  t h e  s t a n d a r d s  f o r  s i m i l a r  h o u s i n g  e s t a b ­

l i s h e d  by  t h e  s t a t e  b u i l d i n g  code ;

( i i )  w i t h i n  a m u n i c i p a l i t y  t h a t  does  n o t  e n f o r c e  

c o n s t r u c t i o n  c o d e s ;  o r

( i i i )  o u t s i d e  a m u n i c i p a l i t y ;  o r

(B) as  t o  e a c h  s p e c i f i c  code w i t h i n  t h e  c o n s t r u c t i o n  

codes  o f  t h e  m u n i c i p a l i t y  t h a t  has  a d o p t e d  and e n f o r c e s  con­

s t r u c t i o n  co des  i f  t h e  s p e c i f i c  code  does  n o t  meet  o r  e xc eed  t he  

co mp a ra b l e  s t a n d a r d  f o r  s i m i l a r  h o u s i n g  e s t a b l i s h e d  by t h e  s t a t e  

b u i l d i n g  co de .

(b)  As a c o n d i t i o n  of  a commitment  t o  p u r c h a s e  o r  app rove  a loan 

u n d e r  t h i s  s e c t i o n  f o r  r e s i d e n t i a l  h o u s i n g  t h e  c o n s t r u c t i o n  o f  which 

b e g i n s  a f t e r  June  30 ,  1991,  t he  c o r p o r a t i o n  s h a l l  r e q u i r e  i n s p e c t i o n

o f  t h e  u n i t  o f  r e s i d e n t i a l  h o u s i n g  t h a t  i s  t h e  s u b j e c t  o f  t h e  l o an .  

The i n s p e c t i o n  must  be p e r fo rm ed  by a m u n i c i p a l  b u i l d i n g  i n s p e c t o r  o r  

by a  p e r s o n  who i s  a p p ro v e d  o r  c e r t i f i e d  t o  p e r f o r m  r e s i d e n t i a l  

CSHB 3 6 6 ( Ju d )  - 2 -
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i n s p e c t i o n s  by t h e  I n t e r n a t i o n a l  C o n f e r e n c e  o f  B u i l d i n g  O f f i c i a l s  or  

t h e  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  E l e c t r i c a l  I n s p e c t o r s .  The p e r s o n  

who makes t h e  i n s p e c t i o n  s h a l l  d e t e r m i n e  w h e t h e r  t h e  c o n s t r u c t i o n  

con fo rms  t o  r e l e v a n t  p r o v i s i o n s  o f  t h e  c o n s t r u c t i o n  cod es  o f  t he  

m u n i c i p a l i t y  o r  o f  t he  s t a t e  b u i l d i n g  c o de ,  as a p p l i c a b l e ,  a t  e ach  o f  

t h e  f o l l o w i n g  s t a g e s  o f  c o n s t r u c t i o n :

(1)  p l a n  a p p r o v a l ;

(2)  c o m p l e t i o n  o f  f o o t i n g s  and f o u n d a t i o n s ;

(3)  c o m p l e t i o n  o f  e l e c t r i c a l  i n s t a l l a t i o n ,  p lu mb in g ,  and

f r a m i n g ;

(4)  c o m p l e t i o n  o f  i n s t a l l a t i o n  o f  i n s u l a t i o n ;

(5)  f i n a l  a p p r o v a l .

( c )  A p e r s o n  may n o t  b r i n g  an a c t i o n  f o r  damages b a s e d  on a duty
c r d ‘ \  t e i f

t o  i n s p e c t  a r e s i d e n t i a l  u n i t T u n d e r  (b)  o f  t h i s  s e c t i o n  u n l e s s  t he  

a c t i o n  i s  f o r  damages c a u s e d  by g r o s s  n e g l i g e n c e  o r  i n t e n t i o n a l  m i s ­

c o n d u c t .

(d)  I n  t h i s  s e c t i o n ,

(1)  " c o n s t r u c t i o n  c o d e s "  means ,  w i t h  r e f e r e n c e  t o  a mun ic ­

i p a l i t y ,  t h e  b u i l d i n g ,  m e c h a n i c a l ,  p l u m b i n g ,  and e l e c t r i c a l  c o d e s ,  or  

any  o f  them t h a t  have be en  a d o p t e d  and a r e  e n f o r c e d  by t h e  m u n i c i p a l ­

i t y ;

(2)  " s t a t e  b u i l d i n g  code"  means

(A) f o r  b u i l d i n g  s t a n d a r d s ,  t h e  s t a n d a r d s  s e t  ou t  in  

t h e  v e r s i o n  o f  t he  Un i form  B u i l d i n g  Code adop t ed  by t h e  D e p a r t ­

ment  o f  P u b l i c  S a f e t y  u n d e r  AS 1 8 .7 0 .0 8 0 ,  i n c l u d i n g  t h e  p r o ­

v i s i o n s  o f  t h a t  code a p p l i c a b l e  t o  b u i l d i n g s  used  f o r  r e s i d e n t i a l  

p u r p o s e s  c o n t a i n i n g  f ewer  t h a n  f o u r  d w e l l i n g  u n i t s ,  n o t w i t h ­

s t a n d i n g  t h e  e x c l u s i o n  o f  t h o s e  b u i l d i n g s  from the  Depar tment  o f  

P u b l i c  S a f e t y ' s  j u r i s d i c t i o n  made by AS 1 8 . 7 0 . 0 8 0 ( a ) ( 2 ) ;

- 3 -  CSHB 366 ( Jud)
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(B) f o r  m ec h an i ca l  s t a n d a r d s ,  t h e  s t a n d a r d s  s e t  ou t  in  

t h e  v e r s i o n  o f  t h e  Uni form M e c h a n i c a l  Code a d o p t e d  by t h e  D e p a r t ­

ment  o f  P u b l i c  S a f e t y  u n d e r  AS 1 8 . 7 0 . 0 8 0 ,  i n c l u d i n g  t h e  p r o ­

v i s i o n s  o f  t h a t  code  a p p l i c a b l e  t o  b u i l d i n g s  u se d  f o r  r e s i d e n t i a l  

p u r p o s e s  c o n t a i n i n g  fewer  t h an  f o u r  d w e l l i n g  u n i t s ,  n o t w i t h s t a n d ­

i ng  t he  e x c l u s i o n  o f  t h o s e  b u i l d i n g s  f rom th e  De pa r t m en t  o f  

P u b l i c  S a f e t y ' s  j u r i s d i c t i o n  made by AS 1 8 . 7 0 . 0 8 0 ( a ) ( 2 ) ;

(C) f o r  p lumbing s t a n d a r d s ,  t h e  minimum p l um b i ng  code 

a d op t ed  by t h e  Depar tmen t  o f  Labor  u n d e r  AS 1 8 .6 0 . 7 0 5 ;  and

(D) f o r  e l e c t r i c a l  s t a n d a r d s ,  t h e  minimum e l e c t r i c a l  

s t a n d a r d s  p r e s c r i b e d  by AS 1 8 . 6 0 . 5 8 0 .

* Sec .  3.  AS 1 8 . 5 6 . 3 0 0 ( d ) ( 2 ) ( A )  and (B) ,  e n a c t e d  by s e c .  2 o f  t h i s  Ac t ,  

a r e  i n t e n d e d  t o  a s s u r e  t h a t ,  f o r  p u r p o s e s  o f  d e t e r m i n i n g  w h e t h e r  h o u s i n g  

t h e  c o n s t r u c t i o n  o f  wh ich  b e g i n s  a f t e r  Ju n e  30,  1991,  mee ts  t h e  b u i l d i n g

and m e c h a n i c a l  s t a n d a r d s  u n d e r  AS 1 8 . 5 6 . 3 0 0 ( a )  and (b)  , e n a c t e d  by s e c .  2 

o f  t h i s  Ac t ,  t h e  s t a n d a r d s  s e t  out  i n  e ach  o f  t h e  f o l l o w i n g  f u l l y  a p p l y  to  

r e s i d e n c e s  c o n t a i n i n g  f ew er  t han  f o u r  d w e l l i n g  u n i t s ,  even t hou gh  t h o s e  

Ji r e s i d e n c e s  a r e  e x c e p t e d  f rom r e g u l a t i o n  by AS 1 8 . 7 0 . 0 8 0 ( a ) ( 2 ) ;

(1) t h e  Un i form  B u i ld i n g  Code,  a d o p t e d  f o r  t h e  s t a t e  by 13 AAC
20 ’

5 0 . 0 2 0 ( a ) ;
2 1

(2) t h e  Uni form Mechani ca l  Code,  a d o p t e d  f o r  t he  s t a t e  by 13 AAC
22 lj■I 5 0 . 0 2 0 ( b ) .
23'
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 368 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

Fo r  an  Act  e n t i t l e d :  "An Ac t  r e l a t i n g  t o  r e s i d e n t i a l  h o u s i n g  a s s i s t a n c e

p r o v i d e d  by t h e  A l a s k a  Hous ing  F i n a n c e  C o r p o r a t i o n . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 1 8 . 5 6 . 0 8 8 ( c )  i s  amended t o  r e a d :

(c)  The boa rd  may ad op t  r e g u l a t i o n s  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  

t h i s  c h a p t e r ,  and s h a l l  adop t  r e g u l a t i o n s  n e c e s s a r y  f o r  t h e  f o l l o w i n g  

p u r p o s e s :

(1) d e t e r m i n a t i o n  o f  b o r r o w e r  e l i g i b i l i t y  i n c l u d i n g ,  bu t  

n o t  l i m i t e d  t o ,  income l i m i t a t i o n s  and t h e  d e t e r m i n a t i o n  o f  r e m o t e ,  

u n d e r d e v e l o p e d  o r  b l i g h t e d  a r e a s  o f  t h e  c t a t e ;

(2) l o a n  g u i d e l i n e s  and  t e rm s  i n c l u d i n g  b u t  n o t  l i m i t e d  t j 

maximum lo an  amounts  and r e q u i r e d  l o a n - t o - v a l u e  r a t i o s ,  b u t  e x c l u d i n g  

m or tga ge  l oan  i n t e r e s t  r a t e s ;

(3) c h a r a c t e r i s t i c s  o f  h o u s i n g  e l i g i b l e  f o r  l o a n s  o r  p u r ­

c h a s e  o f  l o a n s , i n c l u d i n g  c om pl i an c e  w i t h  t he  r e q u i r e m e n t s  o f  AS 18 . -  

5 6 . 3 0 0 ; (AND1

(4) t h e  q u a l i f i c a t i o n s  o f  l o a n  o r i g i n a t o r s  and  s e r v i c e r s  

and  t h e  method o f  a l l o c a t i n g  amount s  a v a i l a b l e  f o r  t h e  p u r c h a s e  o f  

l o a n s ; and [ . ]

(5) e s t a b l i s h m e n t  o f  a p r o c e d u r e ,  i n c l u d i n g  a f e e  s c h e d u l e ,  

f o r  t h e  commitment  f o r  one y e a r  o r  l e s s  o f  money f o r  t h e  p u r c h a s e  o f  

an  i n d i v i d u a l  mor tgage  l o a n  a t  a s p e c i f i c  i n t e r e s t  r a t e .

* Se c .  2 .  AS 18.56 i s  amended by a d d i n g  a new s e c t i o n  t o  r e a d :

Sec.  1 8 .5 6 . 3 00 .  CONSTRUCTION STANDARDS FOR HOUSING ELIGIBLE FOR

- 1 -  CSHB 3 6 8 ( J u d )
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PURCHASE OF LOANS. ( a ^  T h e  c o r p o r a t i o n  may n o t  m ake o r  p u r c h a s e  a 

h o u s i n g  l o a n  f o r  r e s i d e n t i a l  h o u s i n g  t h e  c o n s t r u c t i o n  o f  w h i c h  b e g i n s  

a f t e r  J u n e  3 0 ,  1 9 9 1 ,  u n l e s s  t h e  s e l l e r  o f  t h e  m o r t g a g e  l o a n  c o m p l i e s  

w i t h  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  a n d  tn l e s s

( 1 )  t h e  u n i t  i s  i n  com p^ w i t h  t h e  c o n s t r u c t i o n  c o d e s

o f  t h e  m u n i c i p a l i t y ,  i f  t h e  u n i t  i s  l o c a t e d  w i t h i n  a  m u n i c i p a l i t y  t h a t  

h a s  a d o p t e d  a n d  e n f o r c e s  c o n s t r u c t i o n  c o d e s  a n d  e a c h  o '  t h o s e  c o d e s  

m e e t s  o r  e x c e e d s  t h e  c o m p a r a b l e  s t a n d a r d s  f o r  s i m i l a r  h o u s i n g  e s t a b ­

l i s h e d  b y  t h e  s t a t e  b u i l d i n g  c o d e ;  o r

( 2 )  t h e  u n i t  i s  i n  c o m p l i a n c e  w i t h  t h e  c o m p a r a b l e  s t a n d a r d s  

f o r  s i m i l a r  h o u s i n g  e s t a b l i s h e d  b y  t h e  s t a t e  b u i l d i n g  c o d e

(A) i f  t h e  u n i t  i s  l o c a t e d

( i )  w i t h i n  a  m u n i c i p a l i t y  w h o s e  c o n s t r u c t i o n  

c o d e s  d o  n o t  m e e t  t h e  s t a n d a r d s  f o r  s i m i l a r  h o u s i n g  e s t a b ­

l i s h e d  b y  t h e  s t a t e  b u i l d i n g  c o d e ;

( i i )  w i t h i n  a  m u n i c i p a l i t y  t h a t  d o e s  n o t  e n f o r c e  

c o n s t r u c t i o n  c o d e s ;  o r

( i i i )  o u t s i d e  a  m u n i c i p a l i t y ;  o r

(B )  a s  t o  e a c h  s p e c i f i c  c o d e  w i t h i n  t h e  c o n s t r u c t i o n  

c o d e s  o f  t h e  m u n i c i p a l i t y  t h a t  h a s  a d o p t e d  a n d  e n f o r c e s  c o n ­

s t r u c t i o n  c o d e s  i f  t h e  s p e c i f i c  c o d e  d o e s  n o t  m e e t  o r  e x c e e d  t h e  

c o m p a r a b l e  s t a n d a r d  f o r  s i m i l a r  h o u s i n g  e s t a b l i s h e d  b y  t h e  s t a t e  

b u i l d i n g  c o d e .

( b )  As a c o n d i t i o n  o f  a c o m m itm e n t  t o  p u r c h a s e  o r  a p p r o v e  a  l o a n  

u n d e r  t h i s  s e c t i o n  f o r  r e s i d e n t i a l  h o u s i n g  t h e  c o n s t r u c t i o n  o f  w h ic h  

b e g i n s  a f t e r  J u n e  3 0 ,  1 9 9 1 ,  t h e  c o r p o r a t i o n  s h a l l  r e q u i r e  i n s p e c t i o n  

o f  t h e  u n i t  o f  r e s i d e n t i a l  h o u s i n g  t h a t  i s  t h e  s u b j e c t  o f  t h e  l o a n .  

T h e  i n s p e c t i o n  m u s t  b e  p e r f o r m e d  b y  a m u n i c i p a l  b u i l d i n g  i n s p e c t o r  o r  

b y  a p e r s o n  who i s  a p p r o v e d  o r  c e r t i f i e d  t o  p e r f o r m  r e s i d e n t i a l  

CSHB 3 6 8 ( J u d ) - 2 -
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i n s p e c t i o n s  by t h e  I n t e r n a t i o n a l  C o n f e r e n c e  o f  B u i l d i n g  O f f i c i a l s  or  

t h e  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  E l e c t r i c a l  I n s p e c t o r s .  The p e r s o n  

who makes t h e  i n s p e c t i o n  s h a l l  d e t e r m i n e  wh e th e r  t h e  c o n s t r u c t i o n  

con forms  t o  r e l e v a n t  p r o v i s i o n s  o f  t h e  c o n s t r u c t i o n  c o de s  o f  t he  

m u n i c i p a l i t y  o r  o f  t h e  s t a t e  b u i l d i n g  cod e ,  as a p p l i c a b l e ,  a t  e ach  of  

t h e  f o l l o w i n g  s t a g e s  o f  c o n s t r u c t i o n :

(1)  p l a n  a p p r o v a l ;

(2)  c o m p l e t i o n  o f  f o o t i n g s  and f o u n d a t i o n s ;

(3)  c o m p l e t i o n  o f  e l e c t r i c a l  i n s t a l l a t i o n ,  p lu m b i n g ,  and

f r a m i n g ;

(4)  c o m p l e t i o n  o f  i n s t a l l a t i o n  o f  i n s u l a t i o n ;

(5)  f i n a l  a p p r o v a l .
I

( c )  A p e r s o n  may n o t  b r i n g  an a c t i o n  f o r  damages b a s e d  on a du ty
c

t o  i n s p e c t  a r e s i d e n t i a l  u n i t T u n d e r  ( b)  o f  t h i s  s e c t i o n  u n l e s s  t h e

2 0  :

I
21 ' 

2 2

23

24

25

26

27

28 

29

a c t i o n  i s  f o r  damages c a u s e d  by g r o s s  n e g l i g e n c e  o r  i n t e n t i o n a l  m i s ­

c o n d u c t .

(d)  I n  t h i o  s e c t i o n ,

(1) " c o n s t r u c t i o n  c o d e s "  means ,  w i t h  r e f e r e n c e  t o  a munic ­

i p a l i t y ,  t h e  b u i l d i n g ,  m e c h a n i c a l ,  p l u m b i n g ,  and e l e c t r i c a l  codes ,  o r  

any o f  them t h a t  have  been  a d o p t e d  and  a r e  e n f o r c e d  by t h e  m u n i c i p a l ­

i t y ;

(2)  " s t a t e  b u i l d i n g  code"  means

(A) f o r  b u i l d i n g  s t a n d a r d s ,  t h e  s t a n d a r d s  s e t  out  i n

t h e  v e r s i o n  o f  t he  Un i f o rm  B u i l d i n g  Code ado p t ed  by t he  D e p a r t ­

ment  o f  P u b l i c  S a f e t y  u n d e r  AS 1 8 . 7 0 . 0 8 0 ,  i n c l u d i n g  t he  p r o ­

v i s i o n s  o f  t h a t  code a p p l i c a b l e  t o  b u i l d i n g s  u sed  f o r  r e s i d e n t i a l  

p u r p o s e s  c o n t a i n i n g  f ew er  t h a n  f o u r  d w e l l i n g  u n i t s ,  n o t w i t h ­

s t a n d i n g  t h e  e x c l u s i o n  o f  t h o s e  b u i l d i n g s  from the  Department  o f
I

P u b l i c  S a f e t y ' s  j u r i s d i c t i o n  m ade  b y  AS 1 8 . 7 0 . 0 8 0 ( a ) ( 2 ) ;
»
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(B) for m e c h a n i c a l  standards, the s t a n d a r d s  set out in 

the v e rsion of the U n i f o r m  Mecha n i c a l  Code adopte d by the D e p a r t­

ment of Public S a f e t y  u n d e r  AS 18.70.080, i n c l u d i n g  the p r o­

visions of that code applicable  to buildings u s e d  for r e s i d e n t i a l  

purposes c o n t a i n i n g  fewer than four dwelling units, n o t w i t h s t a n d­

ing the e x c l u s i o n  of those buildings from the D e p a r t m e n t  of

Public S a f et y's j u r i s d i c t i o n  m a d e  by AS 18.70.080(a)(2);

(C) for pl umbing standards, the m i n i m u m  p l u m b i n g  code 

adopted by the Department of Labor under AS 18.60.705; and

(D) for electrical  standards, the m i n i m u m  electr ical 

standards p r e s c r i b e d  by AS 18.60.580.

* Sec. 3. AS 18.56.300(d)(2)(A) and ( B ) , enacted by sec. 2 of this Act, 

are intended to assure that, for p u r p o s e s  of determining w h e t h e r  h o using 

the const r u c t i o n  of which b egins after J u n e  30, 1991, m e e t s  the b u i l d i n g  

a n d  m e c h a n i c a l  standards und er AS 18.56.300(a) and ( b ) , e n a c t e d  by sec. 2

o f  this Act, the standards set out in each of the following fu lly a p p l y  to 

r e s i d e n c e s  conta i n i n g  fewer than four dwelling units, even t h o u g h  those

'i r e s i d e n c e s  are excepted from r e g u l a t i o n  b y  AS 18.70.080(a)(2):

15 •
(1) the U n i f o r m  Building Code, adopted for the s tat e by 13 AAC

2°| 50.020(a);

21 '
(2) the U n i f o r m  Mechanical  Code, adopted foj. the state by 13 AAC

22 ,\ 50.020(b).

23'

24

25'
I
I
I

I*
I
I

26

77 i;
78

79
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Chapter oa

AN ^ T

R e la t in g  to  im m unity  f o r  t r e a tm e n t  o f  i n t o x ic a t e d  o r  

i n c a p a c i t a t e d  p e r s o n s j  and  p ro v id in g  f o r  an e f f e c t i v e  

d a t e .

* S e c t io n  1 . INTENT. I t  i s  th e  i n t e n t  o f  th e  l e g i s l a t u r e  t h a t  th e  

immunity g r a n te d  u n d e r  t h i s  Act sh o u ld  n o t  lo w er th e  d u ty  im posed on a 

-eace  o f f i c e r  t c  f u l l y  e n f o r c e  th e  law s o f  th e  s t a t e ,  in c lu d in g  th e  d u ty  to  

take  a p e rso n  i n c a p a c i t a t e d  by a lc o h o l  i n to  p r o t e c t iv e  c u s to d y  im posed

under AS 4 7 .3 7 .1 7 0 (b > .

* S ec. 2 . AS 4 7 . 3 7 . 1 7 0 (g ) i s  r e p e a le d  and r e e n a c te d  to  re a d :

(£ , A o e r s  aay n o t b r in g  an a c t io n  fo r  damages b a se d  on Che

d e c is io n  s s e c t i o n  to  ta k e  or n o t  to  tak e  an in t o x ic a t e d

p e rso n  o r a p e r s o n  i n c a p a c i t a t e d  by a lc o h o l  i n to  p r o t e c t iv e  c u s to d y , 

u n le s s  th e  a c t i o n  i s  f o r  d jm ag es ca u sed  by g ro s s  n e g lig e n c e  o r  i n t e n ­

t i o n a l  m is c o n d u c t.

J "  v S ec . 3. T h is  A ct a p p l i e s  t o  c a u s e s  o f  a c t i o n  th a t  a c c ru e  on o r  a f t e r

'•* the  e f f e c t i v e  d > te  o :  t h i s  A c t.

.•) * S ec . 4 . T h lf  A ct t a k e r  e f f e c t  im m e d ia te ly  u n d e r  AS 0 1 .1 0 .0 7 0 ( c ) .

J4 

X  

• V 

X

a
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FISCAL ANALYSIS 
SB 368

Tho cost to AHFC to implement the provisions i*  thlo legit ation are negligible, aa the onus for 
•naurlno compliance rests with the lender, not AHFC. AHFC activity will be limited to the routine 
adding and publicizing of a new underwriting requirement which must be met by the lender before 
a commitment to purchase can be Issued.

Inspections will be done by non-AHFC personnel. Costs of Inspections ultimately will be borne by
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Origi n a l  sponsor(s): REP. LEMAN, Furnace, Hanley, Sharp, Hudson

IN THE HOUSE

CS F O R  HO USE BILL NO. 370 ( )

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

S I X T EENTH  L E G I S L A T U R E  - S E COND  SESSION

A  BILL

F o r  an Act entitled: "An Act r e l ating to conditions of s c h o l a r s h i p  loans;

and p r o v i d i n g  for an e ffective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  THE S T A T E  OF ALASKA:

* S e c t i o n  1. AS 14.A3. 120 is a m e n d e d  b y  adding n e w  subsections to read: 

(s) A  portion of a loan shall be consider ed a grant if the loan 

was m a d e  after J u l y  1, 1971, and b e f o r e  J u l y  1, 1987, and if, after 

c o m p l e t i o n  of the course of study for w h i c h  the loan was received, the 

b o r r o w e r  is a r esident of the state for at least two years. The 

p o rtion o f  the loan that shall be c o n s i d e r e d  a grant is b a s e d  on the 

following percentages of the p r i n c i p a l  amount of the loan plus inter-

i
est up to a total of 50 percent of the total indebtedness:

(1) two - Lhree years r e s i d e n c e  in the state, 10 percent;

(2) three - four years r e s i d e n c e  in the state, an a d d i t i o n­

al 10 percent;

(3) four - five years r e s i d e n c e  in the state, an a d d i t i o n a l  

10 percent;

(4) five - six years r e s i d e n c e  in the state, an addi ti o n a l  

10 percent;

(5) over six years r e s i d e n c e  in the state, an a d d i t i o n a l  10

p e r c e n t .

(t) A person who became e l i gib le or who received forgiv e n e s s  for 

a loan, on or after J a nuary 1, 1987, and before J a nuary 1, 1990, may

elect to defer the forgiveness or may rescind an a p p l i c a t i o n  for 

f orgiveness  that has been approved. A person may defer f orgive ness of

-1- CSHB 370( )



HFAT.TH- EDUCATION AND SOCIAL SERVICES COMMITTEE
A L A S K A  STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES

P.O. BOX V, JUNEAU 99811 
(#>7) 445-37»

M a r c h  7, 1990

Letter of I n t e n t  to 
CSHB 370 (HESS)

T h e  purpose of this letter is t o  i n form t h e  public on c i r c u m­
s t a n c e s  surrounding the issue of t a x a t i o n  of s t u d e n t  loans r e l e v a n t  
t o  H B  370.

T h e  House HESS Committee p a s s e d  out H B  370 in an attempt to 
r e l i e v e  Alaska Student Loan r e c i p i e n t s  of t a x  l i a b ility on f o r g i v e­
ne s s  p o r t i o n s  of their loans. T h e  bill p r o p o s e s  to change the loan 
p r o g r a m  to a grant program. T h e  p u b l i c  s h o u l d  b e  aware that this 
b i l l  is n o t  likely to relieve s t u d e n t s  of t h e i r  t a x  liability. In a
l e t t e r  from the Anchorage IRS o f f i c e  to the S t a t e  A t t o rney G e n e r a l ' s
office, the IRS stated, "The A l a s k a n  p r o g r a m  is an outright  loan 
p r o g ram. Repayment is required. T h e  origi n a l  i nt ent was to h a v e  t h e  
m o n e y  r e v o l v e  in the fund so t h a t  it c o u l d  be l o a n e d  to a n o t h e r  
student. This money has always b e e n  c o n s i d e r e d  a loan s u bject to 
r e p a y m e n t  based upon the terms of a n o t e  s i g n e d  at the t i m e  a l o a n  is 
g r a n ted. The borrower knows t h a t  it is s u b j e c t  t o  repayment, and if 
n o t  paid, the loan is subject to e n f o r c e d  c o l lectio n."

S i n c e  there was no formal r u l i n g  from t h e  IRS, the C o m m i t t e e  
p a s s e d  H B  370 to the next c o m m i t t e e  of referral. The HESS C o m m i t t e e  
h a s  r e q u e s t e d  the Postsecondary E d u c a t i o n  C o m m i s s i o n  and the A t t o r n e y  
G e n e r a l ' s  office to solicit a formal r u l i n g  from the IRS.

T h e  HESS Committee would a l s o  like t o  h i g h l i g h t  the state
O m b u d s m a n ' s  report dated F e b rua ry 27, 1990 w h i c h  revealed t h a t  the 
s t u d e n t  loan office kne w as early as 1983 t h a t  f o regiveness p o r t i o n s  
o f  l o a n s  w e r e  probably taxable, b u t  d e c i d e d  not to notify b o r r o w e r s  
b a s e d  on advice from the A t t o r n e y  G e n e r a l ' s  office. The s t u d e n t  l o a n  
o f f i c e  has rectified the s i t u ation and is n o w  i n f o rming s t u d e n t s  of 
t h e  t a x  liability associated w i t h  forgiveness.

It is the belief of memb ers of t h i s  C o m m i t t e e  that the 
P o s t s e c o n d a r y  Education Comm' * * ‘ si s t i n g
s t u d e n t s  in paying their lar
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O r i g i n a l  sponsor(s): REP. LEMAN, Furnace, Hanley, Sharp, Hudson

1 IN THE HOUSE

2 CS F O R  HOUS E BILL NO. 370 ( )

3 IN THE L E G I S L A T U R E  O F  THE STATE OF A L A S K A

4
S I X T E E N T H  L E G I S L A T U R E  - SECON D SESSION

5
A  BILL

6
F o r  an Act entitled: "An Act r e l a t i n g  to conditions of s c h o l a r s h i p  loans;

7
and p r o v i d i n g  for an effective date."

8
BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  THE STATE OF ALASKA:

9
* S e c t i o n  1. AS 14.A3.120 is a m e n d e d  by adding n e w  subse ctions to read:

10
(s) A  p o rtion  of a loan shall be conside red a grant if the loan

11
was m a d e  after J u l y  1, 1971, and b e f o r e  July 1, 1987, and if, after

12
c o m p l e t i o n  of the course of study for w h i c h  the loan was received, the

13
b o r r o w e r  is a r e s i d e n t  of the state for at least two years. The

14
p o rti on o f  the loan that shall be consid e r e d  a grant is based on the

15
follow ing p ercent ages of the p r i n c i p a l  amount of the loan plus i n t e r­

16
est up to a total of 50 p e rcent of the total indebtedness:

17
(1) two - three years r e s i dence in the state, 10 percent;

18
(2) three - four years r e s i d e n c e  in the state, an a d d i t i o n­

19
al 10 percent;

20
I'1,

(3) four - five years r e s i d e n c e  in the state, an a d d i t i o n a l

1 21
10 percent;

22
(4) five - six years r e s i d e n c e  in the state, an addi t i o n a l

23 i

24 i

10 percent;

I!
(5) over six years r e s i d e n c e  in the state, an a d d i t i o n a l  10

25
,i percent.

26 |
(t) A person w h o  became e l i g i b l e  or who received f o r g i v e n e s s  for

27 1
a loan, on or after J a nua ry 1, 1987, and before J a n u a r y  1, 1990, may

28
elect to defer the forgiveness or m a y  rescind an a p p l i c a t i o n  for

29
f o rgi veness that has been approved. A person m ay defer forgiveness  of

-1- CSHB 370( )
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a loan for up to five years.

* Sec. 2. This A c t  takes e f f e c t  i m m e d i a t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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HFAT.TH. EDUCATION AND SOCIAL SERVICES COMMITTEE
A L A S K A  STATE LEGISLATURE 
HOUSE OF REPRESE.'fTATJVES

P.O. B O X  V, J U N E A U  99811 
(W7)4«5-375*

M a r c h  7, 1990

Letter of I n t e n t  to 
CSHB 370 (HESS)

T h e  purpose of this letter is to i nfo rm the public on c i r c u m­
st a n c e s  surrounding the issue of t a x a t i o n  of studen t loans r e l e v a n t  
t o  H B  370.

T h e  House HESS Committee p a s s e d  o u t  H B  370 in an a t t empt to 
r e l i e v e  Alaska Student Loan r e c i p i e n t s  of t a x  liability on f o r g i v e­
nes s  p o r ti ons of their loans. T h e  bill p r o p o s e s  to change t h e  loan 
p r o g r a m  to a grant program. The p u b l i c  s hou ld be aware t h a t  this 
b i l l  is not likely to relieve s t u d e n t s  of their tax liability. In a
l e t t e r  from the Anchorage IRS o f f i c e  t o  the State A t t o r n e y  G e n e r a l ' s
office/ the IRS stated, "The A l a s k a n  p r o g r a m  is an outright loan 
program . Repayment is required. T h e  o r i ginal intent was to have the 
m o n e y  revolve in the fund 'so t h a t  it c o u l d  be l oane d to a n o t h e r  
student. This money has always b e e n  c o n s i d e r e d  a loan s u b j e c t  to 
r e p a y m e n t  based upon the terms of a n o t e  s i gned at the tim e a loan is 
granted. The borrower knows tha t it is s u bject to repayment, and if 
n o t  paid, the loan is subject to e n f o r c e d  collection."

Since there was no formal r u l i n g  from the IRS, the C o m m i t t e e  
p a s s e d  H B  370 to the next c o m m i t t e e  of referral. The HESS C o m m i t t e e  
h a s  re quested the Postsecondary E d u c a t i o n  C o m m i s s i o n  and the A t t o r n e y  
G e n e r a l ' s  office to solicit a formal r u l i n g  from the IRS.

T h e  HESS Committee would also l i k e  to h i g h l i g h t  the s t a t e
O m b u d s m a n ' s  report dated February 27, 1990 w h i c h  revealed t h a t  the 
s t u d e n t  loan office k n e w  as early as 1983 that f o reg iveness p o r t i o n s  
of l o a n s  were probabl y taxable, b u t  d e c i d e d  not to notify b o r r o w e r s  
b a s e d  on advice from the Attorney G e n e r a l ' s  office. The s t u d e n t  loan 
o f f i c e  has rectified the situation and is n o w  informing s t u d e n t s  of 
t h e  t a x  liability associated w i t h  forgiveness.

It is the belief of members of t h i s  C o m m i t t e e  that t h e  
P o s t s e c o n d a r y  Education Commission s h o u l d  seek ways of a s s i s t i n g  
s t u d e n t s  in paying their l a r g e f u n a n t i c i p a t e d  tax bills.

Rep. J o h h n y  Ellis, Chair
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STEVE COWPER, GOVERNOR

ALASKA COMMISSION O N  POSTSICONDARY EDUCATION P.O BOX FP
JUNEAU, ALASKA 99811-0599 
PHONE: (907) 465-2854

J a n u a r y  26, 1990

The H o n o r a b l e  Ted Stevens 
U n i t e d  States Senate 
522 Hart Building 
Washington, DC 20510

Dear Senator Stevens:

O n  behalf of the members of the A l a s k a  C o m m i s s i o n  on
P o s t s e c o n d a r y  Education, I would like to take this oppor t u n i t y  
to thank you for y o u r  efforts to address the recent action by 
the IRS to tax A laska Student L o a n  f orgiven ess recipients.
W h i l e  it is un derstood that c o n g r e s s i o n a l  action m a y  take a
year or more to resolve this problem, y o u r  genuin e c o nce rn and
action to date are a p precia ted by both loan b orrowers and state 
o f f i c i a l s .

As you w o r k  with IRS representatives, it is important to alert 
you to a procedural aspect of forgiveness that may affect the
IRS p o s i t i o n  on taxation. The IRS is c u r r e n t l y  taxing students
for years in w h i c h  the student has r e c e ived no m o n e t a r y  benefit
from his or her forgiveness eligibility.

For example, a student becomes e l i g i b l e  for the first 10% of 
his or her loan forgiveness upon residing in the State for two 
y ears after graduation. The student applies to our office, we 
d e t e rmine the forgiveness eligibility, and n ot ify the student
.that they are q u a l i f i e d  for the first forgiveness. The 
student's account is a djusted to reflect a reduction in the 
total loan principal balance owed, b ut the student's m o nthly 
p a y m e n ts remain the same. The stud ent receives no m o n e t a r y  
benefit (i.e., reduction in payments) until the s c h e d u l e d  tenth 
(final) year of the repayment cycle w h e n  no payments will be 
owed. The tenth year of repayment is, therefore, forgiven.

To take this a step further, when the same student has resided 
in the State an additional year and applies for a second 10% of 
loan forgiveness, the ninth year of loan repayment is forgiven, 
and so on up to five years of forgiveness eligibility.



T h e  H o n o r a b l e  T e d  S t e v e n s
J a n u a r y  26, 1990
P a g e  2

Again, the issue here is that the student c o n t i n u e s  to pay the 
same amount out-of-pocket whether or not forgiveness has been 
received. It is only  the length of the repayment period that 
gets progr e s s i v e l y  shorter with each f o rgi veness eligibility. 
The IRS, however, is c u r r ently  taxing a student at the time of 
forgiveness e ligibility  as if the student has a l ready seen a 
cost savings. This is simp ly not the case, and it is 
imperative that the IRS be made aware of this fact.

Thank you again for your assistance in this matter. If I can 
provide additional information, please c o ntact me.

Sincerely,

cc: T h e  Honorable Pat Rodey
A l a s k a  Scate Senate

T h e  Honorable L oren Leman 
Alaska  House of R e p r e s e ntatives

Fr a n k  Baxter, C o mmissi oner 
Department of A d m i n i s t r a t i o n

John Havelock, Chair
A laska C o m m i s s i o n  on P o s t s e c o n d a r y  E d u c a t i o n

Kr isten Bomengen, A s s i stant  A t t o r n e y  General 
Alaska Department of Law



STEVE COWPER. GOVERNOR
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ALASKA COMMISSION O N  POSTSECONDARY EDUCATION p o b o x f p

JUNEAU. ALASKA 998)1-0599 
PHONE: (907) 46S-2BS4

M E M O R A N D U M

TO: Members o f  the A l a s k a  C o m m i s s i o n  on P ostsecondary 
Education

Mr. John Havel ock, C h a i r
Ms. Patricia A b n e y
Ms. Alice B o s s h a r d
Ms. Ruth B u rn ett
Mr. John C h e n o w e t h
Dr. Patricia Clark
Dr. April C r o s b y

Mr. Donald Eller
S e n a t o r  Paul Fischer
Ms. Karen Fultz
Mr. Paul Harris
Mr. M a r k  Helmericks
Repres e n t a t i v e  Niilo K o p o n e n
Ms. Bettye Smith

F R O M :

SUBJECT:

DATE:

Jane Byers Maynard, E x e c u t i v e  D i r ector 
A l a s k a  C o m m i s s i o n  on P o s t s e c o n d a r y  Edacy :ion

Internal R e v e n u e  Service R e q u e s t  Regarding Alaska 
Student L o a n  Fo rgi v e n e s s  Recipients

O c t o b e r  12, 1989

As you m a y  be aware, the IRS has r e q u e s t e d  information from the 
A l a s k a  Commi s s i o n  on P o s t s e c o n d a r y  E d u c a t i o n  c once rning 1987 and 
1988 A l a s k a  Student Loan forgiveness recipients "for tax 
a d m i n i s t r a t i o n  p urpos es." The infor m a t i o n  requested was public 
i nformation subject to r e lease at the request of the IRS.

Following the release o f  this i n f o r m a t i o n  on S e p t ember  28, 1989, we 
sent a c o u rtesy letter d a t e d  O c t o b e r  3, 1989 to the forgiveness
recipi e n t s  to advise them that inform a t i o n  had been given to the 
IRS and to provide an IRS c o nta ct n u m b e r  in the e v ent of questions.

U nders t a n d a b l y ,  this m a t t e r  is o f  c o n c e r n  to a number o f  loan 
borrowers. In order to e x p l a i n  the s e q u e n c e  o f  events w h i c h  led to 
the IRS request, the following inf orm a t i o n  is provided for y o u r  use 
in responding to q u e s ti ons on this matter.

The C o m m i s s i o n  and the A l a s k a  Student Loan C o rpo ration have n e v e r  
r eceived a ruling or c o r r e s p o n d e n c e  from the IRS regarding the tax 
status of the forgiven p o r tion o f  loons. To date, the C o m m i s s i o n  
has only received an A ugust 1989 request and a S e p t emb er 1989 
c l a r i f i c a t i o n  from the IRS for i n f o r m a t i o n  c o n c e r n i n g  1987 and 1988 
forgiveness recipients. From press reports, it appears chat the 
IRS took the action as part of an overall review of the tax status 
of A l a s k a  bene fit programs.



Members of the A l a s k a  Com mis s i o n  
* on P o s t s e c o n d a r y  E d u c ati on 

"October 12, 1989 
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The data r e q u e s t e d  i n c luded the b o r r o w e r ' s  name, current address, 
social s e c urity number, and a mount o f  forgiveness b e nefit 
received. The i n f o r m a t i o n  p r o v i d e d  to the IRS covered 7,743 loans 
and a p p r o x i m a t e l y  5,900 b o r r o w e r s  (since some had multiple loans) 
and $10.6 m i l l i o n  in forgivene ss o v e r  the t w o -year period. It has 
since come to our a t t e n t i o n  that the IRS oper ates u nder a 
three-year s t at ute of limitations that p r e c l u d e d  re que s t s  r e g a r d i n g  
forgiveness b e n e f i t s  r e c e i v e d  prior to 1987.

Prior to this event, our a g e n c y  was d i r e c t e d  on two occasions, in 
1983 and 1986, by the O f f i c e  of the A t t o r n e y  G e neral to a vo id 
p r o v iding federal tax a dvice to loan r e c ipients. S t a f f  was a d v i s e d  
instead to d i r e c t  i n d i v i d u a l  inquiries to the IRS.

In N o v ember 1988, C o m m i s s i o n  s t a f f  a s k e d  P r i c e  W a t e r h o u s e  officials 
wh ether i n formati on return (Form 1099) re porting requirements 
applied to the forgiven p o r tion o f  s t ude nt loans. A n  informal 
opinion from IRS r e p r e s e n t a t i v e s  told Price W a t e r h o u s e  that 
forgiveness of loans does not c o n s t i t u t e  a "payment" a l t h o u g h  it
ma y  be income to the student, and therefore, there is no 
information reporting r e q u i r e m e n t  on the part of the State. This 
was reported to the A l a s k a  Student L o a n  Corporation.

No further a ction was taken on this m a t t e r  until the 1989 r e quest 
for i n formati on was r e c e i v e d  from the IRS. As a result of that 
request, we are now a d v i s i n g  b o r r o w e r s  on b o t h  the forgiveness
a pplication  and the forg iveness s t a t e m e n t  o f  the following:

REMINDER: The amount of y o u r  loan reduct ion under the
forgiveness p r o v i s i o n s  of the A l a s k a  S t u d e n t  Loan P r ogra m may
be includable as gross income for tax purposes. We recomme nd 
you provide  this i n f o r m a t i o n  to y o u r  tax return preparer, or 
consult w i t h  a tax a c c o u n t a n t  p r i o r  to comple t i n g  the r e t u r n  
yourself.

We co ntinue to be a d vis ed by the O f f i c e  o f  the A t t o r n e y  G e nera l to 
not give direct tax a d v i c e  to i n d i v i d u a l s  or take further a c t i o n  
prior to a m o r e  formal d e t e r m i n a t i o n  o f  IRS a c t i o n  in this matter. 
Callers are being g i v e n  the following  t o l l -free n umber to c o ntact 
the IRS for further information: 1-800-424-1040.  In addition, we
are w o r king  with A l a s k a ' s  C o n g r e s s i o n a l  d e l e g a t i o n  in their r e v i e w  
of this matter.

You will be a d v ised of any further d e v e l o p m e n t s  as they occur.



January 19, 1990

Jane B yers M a y n a r d  
E x e c u t i v e  O f f i c e r  
A l a s k a  S t udent Loa n C o r p o r a t i o n  
P.O. Box FF
Juneau, A l a s k a  99811-0599

Re: Senate Bill No. 350

D e a r  Jane:

A t  your raqueet, I havo r e v i e w e d  SB 350 aa introduced 
o n  J a n u a r y  8, 1990. The bill ia a l e g i s l a t i v e  reeponse to the 
well p u b l i c i z e d  d e t e r m i n a t i o n  b y  the Internal Revenue Service 
to tax, aa i m puted income to the s t u d e n t  loan  borrower, the 
" f o r g i v e n” amount of that b o r r o w e r 1a loan. U n d e r  AS 14.43, as 
its p r o v i s i o n s  read before 1987, &  b o r r o w e r  w h o  remained: in 
A l a s k a  f o l l owing  g r a d u a t i o n  was e n t i t l e d  to reimbursem ent from 
the State for a p o r t i o n  of the amounts r e p a i d  on the borrower's 
s t ude nt loan. A l t h o u g h  the statute r e f e r r e d  to reimbursem ent 
from t h e  State, in practic e the b o r r o w e r  was simply not 
r e q u i r e d  to make the payments that w e r e  to be reimbursed b y  the 
State. It is the amount of the p a y m e n t s  that the b o r r o w e r  was 
n o t  r e q u i r e d  to r epay that the Internal Revenue Servico has now 
d e t e r m i n e d  to be taxable Income.

T h e  approach taken b y  SB 350 is to recast these 
p r o - 1 9 8 7  loans as p a r t  loan and p a r t  grant. The theory ia that 
an amount receiv ed as a gran t is n o t  t a x a b l e  income. Toithe 
extent t h a t  the b o r r o w e r  does not or d i d  n o t  q u alify for' 
f orglv o n e s s  u nder the previou s program, SB 350 w o u l d  requiro 
that the grant p o r t i o n  of the finan c i a l  assistance be c o n v erted 
over to a loan w i t h  interest a c c r u i n g  t h e r e o n  from the date the 
grant w a s  made.

I have a n umbe r of q u e s t i o n s  and comment s about this 
bill w h i c h  are set forth in the f o l l o w i n g  paragraphs. Some of 
those q u e s t i o n s  and commonto d i r o c t l y  relate to the bill's 
impact on the Corpor a t i o n ' o  bends a n d  b o n d i n g  ability. Othors 
are general -qwectlonn an.-: ."•‘• M - e n t c  w h i c h  m a y  only indiroctly 
relate to bo nds and bonding.
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1. Will it work? M y  initial r e a ction  to SB 350 io 
that it oeema u n l i k e l y  that the Servi ce w o u l d  accept a 
r e c h a r a c t e r i z a t i o n  of the a ffocted loans euch an pr oposed b y  
the bill. H a v i n g  m a d e  loans to b o r r o w e r s  u n d e r  specific terms 
that were a g r e e d  to i n  w r i t i n g  b y  the borrowers, I w o u l d  expect 
the Service to c o n c l u d e  that the loans are loans regardless of 
w h a t  y o u  call them. A  cat is still a c a t  no m atter h o w  m a n y  
times you call it a cow. The real p o i n t  of this c o m m e n t  is 
that, b e f o r e  going to the effort of p a s s i n g  legislation and 
c o m m i t t i n g  the C o r p o r a t i o n  and the o t h e r  entitles affected b y  
this l e g i s l a t i o n  to an expens ive and l a b o r i o u s  effort to; revise 
these loans, there s ho uld be a h i g h  level of comfort that the 
hi 11 will p r o d u c e  the d e s i r e d  e f f e c t  w i t h  the Service. Has a 
tax lawyer b e e n  consul t e d ?  Hae there b e e n  any formal or: 
informal a p p r o a c h  to the Service for g u i d anc e?

2. Is it c o u n t e r p r o d u c t i v e ?  U n d e r  the bill, an 
o u t s t a n d i n g  loan w o u l d  be t e r m i n a t e d  and replaced, at the 
request  of t h e  borrower, w i t h  n e w  f i n a ncial assistance in the 
form of a l o a n  and a grant. The new loan and g ra nt would "for 
the same amount aa the loan b e i n g  replaced " (see Section: 7(c) 
of the bill. I h a v e  d i f f i c u l t y  u n d e r s t a n d i n g  this language, 
but m o r e  on that subject in p a r a g r a p h  5 below). I wonder 
w h e t h e r  the Service w o u l d  c o n s i d e r  that the t ermin ation of the 
o u t s t a n d i n g  loan is i t s e l f  a taxable  e v e n t  to the borrower at 
least to the e xtent that it is b e i n g  r e p l a c e d  by a grant: This
is p e r h a p s  o n l y  a v a r i a t i o n  on the q u e s t i o n  p r e s e n t e d  in; 
p a r a g r a p h  one, but it c o u l d  r e sult in the b o r r o w e r  being: p l a c e d  
in a w o r s e  p o s i t i o n  as to income t a x a t i o n  t h a t  the borrow er 
w o u l d  hav e b e e n  in u n d e r  the e x i s t i n g  provisions. Un der the 
existin g provisions, the b o r r o w e r  w o u l d  b e  taxed only as and to 
the e xten t t h a t  a p o r t i o n  of the b o r r o w e r ' s  loan in a given 
year waa forgiven. If the Service takes the v i e w  that the 
t e r m i n a t i o n  o f  the o u t s t a n d i n g  loan (at l e a s t  to the extent of 
its r e p l a c e m e n t  b y  a grant) c o n B i t i t u t e e  a forgiveness of th at 
loan that is a taxable event, t h e n  the b o r r o w e r  could be liable
for taxes on the entire amount of the loan  so forgiven.

Again, the p o i n t  here ia the same as in p a r a g r a p h  
one; i.e., thero needs to be a caref ul tax analysis of the 
impact of this b i l l  —  p r e f e r a b l y  i n c l u d i n g  an approach to the 
Service —  b e f o r e  the State commits i tself to this proposal.

3. S e c t i o n  7(d)(3). U n d e r  S e c t i o n  7(d)(3) of the
bill, the C o r p o r a t i o n  and other entities are d i r e c t e d  to adviao
b o r r o w e r s  ae to "how t h e i r  federal tax o b l i g a t i o n  m a y  be 
affected" b y  the p r o p o s e d  form of financial aaeietance. Before 
the C o r p o r a t i o n  or any o t h e r  entity  u n d o r t a k e e  this taok, I 
w o u l d  roiterat e and stress that there n e e d s  to bo a careful tax 
analysis "ST-"tITe proposa l which  p r e f e r a b l y  includes seeking 
guidanc e from the Service.

oyers naynara
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4. Section 7(a) and ( b ) . M y  first comment with 
respect to these two subsections ia s i mply to state my 
u n d e r s t a n d i n g  that they limit the a p p l i c a b i l i t y  of SB 350 to 
loans that w e r e  made b e f o r e  July  1, 1987. In other words, 
there is no prospective effect of this bill, and tho current 
lending p r o g r a m  ia not b e i n g  repla c e d  b y  e ither tho old 
forgiv e n e s s  p r o g r a m  or the b il l's grant program. I think it 
w o u l d  be h e lp ful to hav e that e x p l i c i t l y  stated in Section 7.

M y  second c o mme nt as to these s ubsectio ns is that I 
do n o t  u n d e r s t a n d  the r e a s o n  for h a v i n g  two subsections w h i c h  
say v i r t u a l l y  the same thing. S u b s e c t i o n  (a) says do not
p r o v i d e  financial assistance unless c e r t a i n  c i r cumstanc es 
exist. Subse c t i o n  (b) says do p r o v i d e  financial assistance if 
those same circumst ances exist (except that (b) does add. one 
new c i r c u m s t a n c e  which m u s t  also exist). I just do not see the 
p o i n t  of h a v i n g  b o t h  of these subsections, and I w o n d e r  w h e t h e r  
I am m i s s i n g  something.

5. Section 7 ( c ) . Section 7(c) of the bill states 
that the amount of financial aaaiatance to be g i v e n  a b o r r o w e r  
"muBt be for the eame a m o u n t  as the loan b e i n g  r e p l a c e d " . D o e s  
this r e f e r  to the ou tsta n d i n g  p r i n c i p a l  b a l a n c e  of the loan 
b e i n g  r e p l a c e d  at the time it ia replaced? Or, does it refor 
to the original principal amount of the loan? If it is the 
former, t h e n  will the g r a n t  p r o v i s i o n s  of sec. 14.43.118(a) and 
(b) r e s u l t  in a grant amount equal to w h a t  w o u l d  h a v e  b o o n
forgiven? It does not a p p e a r  so. On the o t h e r  hand, if the
amount of the financial aaaia t a n c e  is to equal the original
p r i n c i p a l  amount of the loan, t h e n  the b o r r o w e r  m a y  be 
u n d e r t a k i n g  a larger loan than tho b o r r o w e r  then has 
outstanding. If there has p r e v i o u s l y  b e e n  imounts of the 
b o r r o w e r ' s  o u tstandi ng loan forgiven u n d e r  the e x i s t i n g  
program, will this result in the b o r r o w e r  b e n e f i t t l n g  from 
g r eat er forgiveness than w o u l d  have been o r i g i n a l l y  the case? 
A n d  if, as ir.tlmatod in p a r a g r a p h s  ono and two above, this 
forgiv e n e s s  amount (whether cast in terms of a forg iven loan or 
in terms of a grant) c o nstit utes taxabl e income, m i g h t  tho 
b o r r o w e r ' s  tax b u r d e n  t h er oby be i ncreased? R e g a r d l e s s  of 
w h e t h e r  the b o r rov or has received any forgiveness, if the 
b o r r o w e r  has p a i d  off a p o r t i o n  o f  the b o r r o w e r ' s  loan and n o w
r e c elvoo a loan and grant equal to the original  amount
borrowed, ia the borrower to recoive any c r e d i t  for the a m ount 
p a i d  o f f  u n d e r  the p r e viou s loan? Finally, w i t h  r e g a r d  to this
subsection, what io the m e a n i n g  of the d i r e c t i o n  to the
f inancial aid committee to "mako the financial assistance 
retro a c t i v e  to the dato of the loan being r eplaced"?

6. W o u l d  implementat ion of this l e g i s l a t i o n  Impair 
cor.tm c t - w ^ y f t h b o ndholders? The loans t h a t  w o u l d  b e  zzzoczzz. 
by this legislation have b e e n  p l edged aa n n c u r i t y  for the
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o u t s t a n d i n g  bonds of the Corporation. The terms of those loans 
have b e e n  d e s c r i b e d  in d etail in tho O f f i c i a l  Statements, 
pr e p a r e d  in c o n n e c t i o n  w i t h  the sale of those bonds. It. must 
be a s sumed  that holders of the C o r p o r a t i o n ' s  bonds relied on 
those d e s c r i p t i o n s  in m a k i n g  thei- d e t e r m i n a t i o n s  to buy the 
b o n d s .

In m y  letter to Dr. Ron P h i p p s  d a t e d  April 18, 1989,
I d i s c u s s e d  the c o n s t i t u t i o n a l  i n h i b i t i o n  again st State action 
wh i c h  impairs the obli ga t i o n s  of contracts. That letter was 
wr i t t e n  w i t h  respect to p r o p o s e d  l e g i s l a t i o n  w h i c h  would: have 
r e t r o a c t i v e l y  m o d i f i e d  the terms of c e r t a i n  student loans that 
h a d  b e e n  p l e d g e d  as security for the C o r p o r a t i o n ' s  bonds. The 
le g i s l a t i o n  d i s c u s s e d  in t h a t  letter w o u l d  h a v e  applied 
forgiveness p r o v i s i o n s  to loans that w e r e  m a d e  without any such 
provisions. My c o n c l u s i o n  was that su ch a m o d i f i c a t i o n  would 
h a v e  v i o l a t e d  the c o n s t ituti onal inhibition.

It is d i f f i c u l t  to analyze SB 350 u n d e r  this 
c o n s t itut ional issue w i t h o u t  first o b t a i n i n g  clarification with 
respect  to the questions aske d in p a r a g r a p h  5 above. However, 
ba s e d  u p o n  my general u n d e r s t a n d i n g  of the bill, I believe it 
w o u l d  n o t  pasB c o n s t i t u t i o n a l  scrutiny.

Th e  p r o g r a m  sugges ted b y  the bill  w o u l d  take loans 
that m i g h t  be f o r given in p a r t  to loans and grants that might 
become  loans In part. The intent is that the amount of the 
ex i s t i n g  loans that would be f o r g iven w o u l d  equal the amount of 
the grants that w o u l d  r emain grants. E v e n  if it actually 
worked  out in accordance w i t h  that i nte nt (which, again, 
cannot b e  d e t e r m i n e d  w i t h o u t  k n o w i n g  the answers to tho 
qu e s tions p r e s e n t e d  In this letter), there w o u l d  nevertheless 
be a d i s t i n c t  change in the secu rity for the bonds. At one 
moment, the b o n d h o l d e r s  w o u l d  be s e c u r e d  by loans which might 
be forgi ven at a tim e in tho future. The n e x t  moment, the 
b o n d h o l d e r s  w o u l d  be secured b y  a l e sser amount of loans w i t h  a 
p o s s i b i l i t y  that there m i g h t  be more loans c r e a t e d  in the 
future b y  v irt ue cf c o n v e r s i o n  of the grants. The two are not 
the s a m e .

What h a p p e n s  if the b o r r o w e r  goes into d e f a u l t 0 Is 
the Trustee, acting on b e h a l f  of the bondholde rs, In the same 
p o s ition w i t h  respect to e n f o r c i n g  p a y m e n t  of amounts that 
mi g h t  b e c o m e  duo if the grart ever b e c o m e s  a loan as the 
Trustee w o u l d  be in in a t t e m p t i n g  to e n f orce p a y m e n t  of a loan 
that m i g h t  at some time be forgiven? W h a t  h a p p e n s  if the 
bo r r o w e r  goes into b a nkr uptcy? Is the Trustee, as one of the 
b a n k r u p t ' s  croditors, in the same p o s i t i o n  w i t h  respect to a 
loan and a grant that m i ght become a loan at some time in the 
future a**‘t h e  T r u s t e e  would be i n  w i t h  r e s pect to a larger loan 
that m i g h t  at some time in the future be forgiven? What
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po s i t i o n  is the T r u s t e e  or the C o r p o r a t i o n  in with respect to 
d e t e r m i n i n g  w h e t h e r  any p o r t i o n  of the g rant Is to be converted 
to a loan? Must either of them take a ffirmative steps to traco 
every b o r r o w e r  to determi ne where the b o r r o w e r  is living and 
h o w  long tho b o r r o w e r  has lived there? U p o n  whom is the b urden 
of p r o d u c i n g  evid ence to show that the g r a n t  should or should 
not b e come  a loan?

Sec. 14.43.118(c) of the bill states that interest on 
a grai.t t h a t  has b e e n  conv erted to a loan begins on the date 
the grant w a s  made. Therefore, i n t e r e s t  will accrue for a 
p e r i o d  of ti me ur.til it is d e t e r m i n e d  h o w  m u c h  of the grant 
w i l l  be c o n v e r t e d  ^o a loan. H o w  w i l l  this accrued interest be 
p aid? In a lump sum or over time? Will the accrued interest 
co m po und u n t i l  it is actually paid? A n d  does the payment of 
this a c c r u e d  i n t erest at some time in the future put the 
T r ustee and the C o r p o r a t i a n  in the same p o s i t i o n  as if interest 
on the w h o l e  loan h a d  b e e n  paid on a r e g u l a r l y  schedul ed basis 
and in due course? What h a p p e n s  if the b o r r o w e r  leaves the 
State and returns p e r i o d i c a l l y  w i t h i n  the first six years after 
the b o r r o w e r  c o m p letes his or h e r  c o u r s e  of study? Must the 
C o r p o r a t i o n  and T r u s t e e  w a i t  the full six yearn b efo re being 
able to d e t e r m i n e  h o w  muc h of the grant will b ecome a loan?

T h e s e  are genuin e questions. I just do not know what 
the answers are or w h a t  the intent is. It seems to me that the 
answers m a y  lead to the c o n c l u s i o n  that the loans and grants 
w h i c h  w o u l d  be o f f e r e d  und er the terms of SB 350 as substitute 
c olla teral to replace the existing loans are significan tly 
different.

7. Will thjq have an Impact on the C o r p orati on's 
ability to issue b onds in the future? T h e r e  c o u l d  be an impact 
for one of two reasons. If there is any d i m i n u t i o n  of revenues 
to the Corporation, it will d i r e c t l y  affect the Corporat ion's 
a b ili ty to m e e t  the coverage tests set forth in its indenture 
for the o u t s t a n d i n g  b o n d s  and, therefore, wi ll limit the 
C o r p o r a t i o n ' s  ability to issue bonds. It appears that the 
effect of the bill on tho C o r p o r a t i o n ' s  revenues w o u l d  be 
negligible, a l t hough it ia not p o s s i b l e  to d e t e rmin e this w i t h  
c e r t a i n t y  u n t i l  the quest i o n s  asked in the p r e c e d i n g  para graphs 
are answered. If the effect on the C o r p o r a t i o n ' s  revenues were 
more than negligible, then the bill w o u l d  p r o b a b l y  bo 
u n c o n s t i t u t i o n a l  u n d e r  the impa irment of c o n t r a c t s  clause 
referred to in p a r a g r a p h  6.

The second roason that tho bill m i g h t  a ff ect the 
C o r p o r a t i o n ' s  ability to issue bonds w o u l d  be m a r k e t p l a c e  
concerns. E v e n  if the bill dose not v i o l a t e  the impairment of 
c ontracts -clause of the constitution. p e r e w p t  len that the 
State has u n i l a t o r a l l y  "changed the deal" w i t h  respec t to
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outsta n d i n g  bonas could hava an adverse i m p a c t  on potential 
b u y e r s  of b o n d B  to be issued in the future. This la not my 
area of expertise, and I w o u l d  sugg est c o n t a c t i n g  the 
C o r p o r a t i o n ' s  financial advisor for a r e a c t i o n  to this concern.

These are m y  initial reactions to the bill. I hope 
that they  are helpful to you. I am c e r t a i n l y  h a p p y  to discuss 
this w i t h  you at any time.

V e r y  tr uly yours,

K e n n e t h  E. V a s s a r
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R o b e r t  J a c k s o n  
Internal R e v e n u e  Service  
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A ncho rage, A l a s k a  99510

Re: T a x a t i o n  of state- p a i d  portion
of student loans

Dear Mr. Jackson:

I h a v e  enc losed copies o f  so me o f  the legislative 
b a c k g r o u n d  that s u r faced w h e n  I r e s e a r c h e d  the development of 
A l a s k a ' s  S c h o l a r s h i p  L o a n  Program. As w e  d i s c u s s e d  briefly about 
a w e e k  ago, it appears that the p r o g r a m  w a s  d e v e l o p e d  as an 
e d u c a t i o n a l  g r a n t  program, w i t h  grant b e n e f i t s  exte n d e d  only to 
those who q u a l i f i e d  b y  returning to the state after receiving a 
degree.

By w a y  o f  b r i e f  summary, the state, at that time, was 
i n t e r e s t e d  in e n c o u r a g i n g  people to r e m a i n  in or return to the 
s tate to a v e r t  a "brain drain" that c o u l d  be an indirect 
c o n s e q u e n c e  o f  m a k i n g  an education m o r e  a c c e s s i b l e  to Alaskans 
t h rough the s c h o l a r s h i p  loan program. The 1981 s t a t u tory change 
did not a f f e c t  and was rot intended to address the "grant" aspect 
o f  the program. It also appears u n l i k e l y  the change w o u l d  have 
b e e n  a c c e p t a b l e  to the legislature had it b e e n  thought that 
r e t u r n i n g  students w o u l d  face i ncreased expen s e s  by incurring tax 
l iability d u r i n g  the early years after graduation.

As y o u  can see from the e n c l o s e d  documents, the 
o r i g i n a l  s t a t u t o r y  language s p e c i f i c a l l y  s t a t e d  that the 
f o r g i v e n e s s  " p o r t i o n  of a loan shall be c o n s i d e r e d  a grant" to 
the r e c i p i e n t  or g r a n t e e  who returns to the state. Because loans 
w e r e  only a v a i l a b l e  to pay for specific s c h o o l - r e l a t e d  expenses,
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and were not available for other purposes, these funds appear to 
fall w i t h i n  the requirements for educational or scholarship 
grants as set out in 26 U.S.C, 117(b).

In 1981, the statute u n d e r w e n t  a nu mber of other 
changes that i n c l u d e d  the a d d ition o f  a n other 10 percent 
"forgiveness " b e nefit so that up to 50 p e rcent  o f  the original 
loan amount w o u l d  be eligible for p a y m e n t  b y  the state if the 
r e c i pient  r e t u r n e d  to the state after r e c e iving an education. 
The letter o f  intent that wa s a c c epted b y  b o t h  legislative 
bodies, and p u b l i s h e d  in the legislati ve journals, demonstrates 
that the c o ncern  o f  the legislature at the time was w i t h  reducing 
immedi ate costs for r e t u rni ng students so that they would not be 
b u r d e n e d  w i t h  h i g h  debts during the early years after graduation. 
(It s h ould  be n o t e d  that the p ract i c e  of rei mbursement that was 
e n d o r s e d  in this letter was in effect for less than a year w h e n  
it b e c a m e  apparent that it w o u l d  n o t  be a w o r k a b l e  system. A n  
a d m i n i s t r a t i v e  d e t e r m i n a t i o n  was m a d e  at that time, w i t h  the 
concu r r e n c e  of legislative committee members, to stop sending 
checks to loan recipi e n t s  while they still owe d a considerable 
debt to the state.)

The s t a t u t o r y  language that c l early designa ted that 
this state b e n e f i t  p r o g r a m  wau intended to be a grant has b e e n  
b u r i e d  f r o m  v i e w  for m a n y  years. The most recent statutory 
pr o v i s i o n  addr es s i n g  this benefit was r e p e a l e d  in 1987 and no 
longer appears in current A l a s k a  statutes. Because it was 
repealed, students who obtained loans aftei the 1986-87 school 
year do not q u a lify for this state benefit.

The State of A l a s k a  has a u n i q u e  loan p r o g r a m  and is 
b eset by some u n i q u e  problems. A m o n g  these problems are limited 
educat i o n a l  oppo rtunities w i t h i n  the state, and a relat i v e l y  high 
cost of living for students who m a y  w i s h  to r e t u r n  to the state 
after graduation. The loan p r o g r a m  was intended to have the 
effect of reduci ng the costs to these students a n d  providing an 
incentive for r e t u rn ing to the state shortly after gr aduation by 
d e s i g n a t i n g  a p o r t i o n  o f  the loan to be a grant upon return to 
the state.

There is good reason to consider, in light of the 
or i gi nal statutory language, w h e t her this state ben efit m a y  be 
more a p p r o p r i a t e l y  treated as an e d u c a t i o n a l  grant, as addre s s e d  
in 26 U.S.C. 117, r a t h e r  than a di scharge of indebtedness u n d e r  
26 U.S.C. 108.
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R o b e r t  J a c k s o n  J a n u a r y  4, 1990

P l eas e let m e  k n o w  if y o u  have any questions or 
co m m e n t s  in light of this inform a t i o n  about the origi n a l  intent 
of the S cholarship Loan Program. I w i l l  be interested in hearing 
yo u r  thoughts about this matter.

S i n c e r e l y  yours,

DOUGLAS B. BAILY 
A T T O R N E Y  GENERAL

By:

K F B :j h  

E n c l o s u r e

cc: J e r r y  Leonard, District Counsel
I n t e r n a l  Revenue Service

, Jafie Byers Maynard, Ex ecutive D i r e c t o r  
^ A l a s k a  Commissi on on P o s t s e c o n d a r y  Ed ucation

K r i s t e n  F. Bomengen 
A s s i s t a n t  A t t o r n e y  General
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S P E C I A L  COMM ITTEE  REPORTS

F R E E  CONFERENCE  COMM ITTEE  REPOPT

SB  120
J u n e  19. 1981

M r .  P r e s i d e n t :
M r .  S p e a k e r :

T h e  F r e e  C o n f e r e n c e  C o m m i c c e e  c o n s i d e r i n g  CS FOR SEN ATE  B I L L  
N O .  120 ( H E S S )  ( a m e n d i n g  c h e  u n d e r g r a d u a t e  a n d  g r a d u a t e  
s c h o l a r s h i p  l o a n  p r o g r a m ;  e f f .  d a t e )  a n d  HOUSE CS FOR CS FOR 
S E N A T E  B I L L  N O .  1 2 0 ( F IN )  ( e f d  f i d )  ( r e l a t i n g  t o  u n d e r g r a o u a c e  
a n d  g r a d u a t e  s c n o l a r s m p  l o a n s ;  r e c o m m e n d s  t h a t  F R E E  CONFERENCE 
C S  FO R  SEN A TE  B I L L  N O .  120 ( r e l a t i n g  t o  u n d e r g r a d u a t e  a n d  
g r a d u a t e  s c h o l a r s h i p  l o a n s ;  e f f .  d a c e )  b e  a d o p c e d  w i t h  a 
L e t t e r  o f  I n t e n t .

S e n a t e  m e m b e r s  s i g n i n g  t h e  r e p o r t :  S e n a t o r  S c u r g u l e w s k i .
C h a i r m a n  a n d  S e n a c o r s  S c i m s o n  a n d  P a r r .  H o u s e  m e m b e r s  s i g n i n g  
c h e  r e p o r t :  R e p r e s e n t a t i v e  C u d d y ,  C h a i r m a n  a n d  R e p r e s e n t a ­
t i v e s  H u r l b c r c  a n d  B u c h h o l d c .

L e t t e r  o f  I n t e n t  o n  F r e e  C o n f e r e n c e  CS f o r  S e n a c e  B i l l  N o .  
120 f o l l o w s :

FC C S  SB  120 a m e n d s  c h e  S t u d e n t  L o a n  P r o g r a m  b y  i n c r e a s i n g  
C h e  m a x im u m  a m o u n t  w h i c h  c a n  b e  b o r r o w e d  a n d  t h e  n u m b e r  o t  
y e a r s  i n  w h i c h  c h e  l o a n s  m a y  b e  p a i d .  I c  i n c r e a s e s  t h e  
i n c e n t i v e  f o r  s t u d e n t s  t o  r e m a i n  i n  t h e  S t a t e  a f t e r  g r a d u a t i o n  
( s o  c h a c  c h e  S c a c e  m a y  p r o f i t  b y  i t s  i n v e s t m e n t )  b y  i n c r e a s i n g  
c h e  l o a n  f o r g i v e n e s s  f r o m  40 p e r c e n t  t o  50 p e r c e n t .

I t  i s  c h e  i n t e n t  o f  c h e  C o m m i t t e e  c h a c  c h e  l o a n  f o r g i v e n e s s  
n o t  u a i c  u n t i l  c h e  e n d  o f  c h e  r e p a y n e n c  c y c l e ,  a s  i s  c u r r e n t l y  
c h e  p r a c t i c e ,  s i n c e  s t u d e n t s  c a n n o t  p e r c e i v e  t h e s e  b e n e f i t s  
d u r i n g  c h e  f i r s t  s e v e r a l  y e a r s .  F o r  c h e  l o a n  f o r g i v e n e s s  
c o  b e  t r u l y  e f f e c t i v e ,  b e n e f i t s  s h o u l d  b e  r e a l i z e d  a s  t h e y  
a r e  e a r n e d .

I c  i s  c h e  i n t e n t  o f  c h e  C o m m i t t e e  c h a c  f o r g i v e n e s s  b e n e f i t s  
b e  p r o v i d e d  c o  c h e  b o r r o w e r  i n  c h e  f o r m  o f  a n n u a l  r e f u n d s  a s  
e l i g i b i l i t y  i s  e s t a b l i s h e d .  U n d e r  t h i s  p o l i c y  t h e  b o r r o w e r  
r e m a i n i n g  i n  c h e  S c a c e  w i l l  g e t  10 p e r c e n t  l o a n  f o r g i v e n e s s  
a c  c n e  e n d  o f  e a c h  i n c r e m e n t a l  p e r i o d .

T h e  a b o v e  l o a n  f o r g i v e n e s s  p o l i c y  c a n  b e  h a n d l e d  b y  a d m i n i s t r a ­
t i v e  a c t i o n  a n d  n o  l e g i s l a t i o n  i s  r e q u i r e d .

P r e s i d e n t  K e r c c u l a  s c a c e d  C h e  a b o v e  F r e e  C o n f e r e n c e  C o m m i t t e e  
R e p o r t  w o u l d  b e  h e l d  o n  t h e  S e c r e t a r y ' s  d e s k  o n e  l e g i s l a t i v e  
d a y .

June 20, '981
SENATE JOURNAL

IN TR O D U C T IO N  AND R E FE R EN C E  O F  S EN A T E  RE.

S J R  53
S E N A T E  J O I N T  R ESO LU T IO N  NO. 53 b y  S e n a t o r  F e r g

R e q u e s t i n g  c h e  N a t i o n a l  P a r k  S e r v i c e  
t o  i m p r o v e  a n  o l d  m i n i n g  r o a d  t h r o u g  
c h e  n o r t h  a d d i t i o n  c o  D e n a l i  N a c i o n a  
P a r k  a n d  P r e s e r v e  a n d  t o  e x t e n d  t h e  
r o a d  c o  t h e  M c K i n l e y  P a r k  R o a d  a c  
W o n d e r  L a k e - K a n t i s h n a , .

w a s  r e a d  t h e  f i r s t  c i n e  a n d  r e f e r r e d  t o  t h e  
C o m m i t t e e .

IN TRO D U C T IO N  AND R E FE R E N C E  O F  SENATE

S B  605
S E N A T E  B I L L  N O .  605 b y  S e n a c o r s  K e l l y  a n d  G i

" A n  A c t  l i m i t i n g  m u n i c i p a l  t a x e s  o n  
p e r s o n a l  p r o p e r t y ;  a n d  p r o v i d i n g  t o :  
a n  e f f e c t i v e  d a t e . "

w a s  r e a d  c h e  f i r s t  c i n e  a n d  r e f e r r e d  c o  t h »  
R e g i o n a l  A f f a i r s  C o m m i t t e e  a n d  t h e  F i n a n c e  C f

C O N S ID E R A T IO N  O F  T H E  CALENDAR 

HOUSE B I L L S  I N  SECOND  REA D IN G

l i

Si'S*

HB 131
CS FOR HOUSE 3 I L L  N O .  131 ( H E S S )  a n  S  ( i n c r e a  
f o r  n e a l c n  f a c i l i t i e s  an3  h o s p i t a l s )  w h i c h  
f r o m  J u n e  19 w i t h  a m e n d m e n t  N o .  2 m o v e d  
b e f o r e  c h e  S e n a c e  a c  t h i s  c i n e .

S e n a t o r  S a c k e c t  o f f e r e d  c h e  f o l l o w i n g  a m e n cm  
N o .  2 :

A m e n d m e n t  N o .  2 i s  o n  p a g e s  1545 a 
1546 o f  t h e  j o u r n a l .

F i r s t  p a r a g r a p h ,  d e l e t e  u n d e r l i n e d  
~ - u -** —»nn»»v



HOUSE J O U R N A L

? n f F i n )  ( e f d  f a i l e d )  c o n t i n u e d

FORTS O F  S P E C IA L  CO M M IT TEES

f d  f a i l e d )

IRENCE C O M M IT TE E  S U B S T IT U T E  FOR 
,L  N O .  120
e l a t i n g  t o  u n d e r g r a d u a t e  a n d  
s c h o l a r s h i p  l o a n s ;  e f f e c t i v e

o I l o w s

J u n .  20 ,

~ «
t t e e  h a s  h a d  C O M M IT T E E  S U B S T IT U T E  FOR SENATE 
i n a n e e )  a m e n d e d  ( r e d e s i g n a t i n g  c e r t a i n  l o a n i  

■v a n d  b y  t h e  A l a s k a  P o w e r  A u t h o r i t y  f o r  p o w e r  
r . c s  f o r ” p o u e r  p r o j e c t s  s u b j e c t  e o  t h e  p o w e r  
; e f f e c t i v e  d a t e )  u n d e r  c o n s i d e r a t i o n  m d  

*  r s o l a c e d  w i t h  HOUSE C O M M IT TE E  SU B ST ITUTE  
U B S T IT U T E  FOR S E N A T E  B I L L  N O .  244 ( R u l e s )  
i c h a t  i t  d o  p a s s .  C o n c u r r i n g :  F u l l e r
l i p s ,  S m i t h ,  O ' C o n n e l l  a n d  H a y e s .  •:"

w a s  r e f e r r e d  c o  t h e  R u l e s  C o D o l t c e e  f o r  2 
c a l e n d a r .

1
e e  h a s  h a d  C O M M IT T E E  S U B S T IT U T E  FOR SPONSOR 

IN A T E  B I L L  N O .  555 ( R e s o u r c e s )  ( c o n t i n u i n g  
t h e  C u i d e  L i c e n s i n g  a r d  C o n t r o l  B o a r d ;  

: n d e r  c o n s i d e r a t i o n  a n d  r e c o m m e n d s  i t  do 
: F u l l e r  ( C h a i r m a n ) ,  P h i l l i p s ,  S m i t h ,
S 3 .

„ 20. 1981 HOUSE JOU RNAL

SENATE  L E T T E R  OF  IN T E N T  

ON

CS FOR S EN A T E  B I L L  NO. 120

CSSB 120 a m e n d s  C h e  S t u d e n t  L o a n  P r o g r a m  b y  i n c r e a s i n g  
t h e  m a x im u m  a m o u n c  w h i c h  c a n  b e  b o r r o w e d  a n d  c h e  n u m b e r  

5 o f  y e a r s  i n  w h i c h  l o a n s  n a y  b e  p a i d .  I c  I n c r e a s e s  c h e  
.7 i n c e n c i v e  f o r  c h e  s t u d e n t  t o  r e m a i n  i n  c h e  S c a c e  a f t e r  
*  g r a d u a t i o n  ( s o  c h a c  t h e  S t a t e  m a y  p r o f i t  b y  i t s  i n v e s c -  
r n e n t )  b y  i n c r e a s i n g  c h e  l o a n  f o r g i v e n e s s  f r o m  40 p e r c e ns e n t )  b y  i n c r e a s i n g  c h e  l o a n  f o r g i v e n e s s  f r o m  * u  p e r c e n t  

t o  50 p e r  c e n c .
i .
L I t  i s  c h e  i n c e n c  o f  t h e  C o m m i t t e e  c h a c  t h e  l o a n  f o r g i v e ­
n e s s  n o t  w a i t  u n t i l  c h e  e n d  o f  t h e  r e p a y c e n c  c y c l e ,  a s  
,:- i »  c u r r e n t l y  c h e  p r a c t i c e ,  s i n c e  s c u d e n c s  c a n n o t  p e r -  
r ' c e i v e  t h e s e  b e n e f i t s  d u r i n g  t h e  f i r s c  s e v e r a l  y e a r s .

* ----- £ ----‘--------  3 p m i  v  e f f e c t i v e  i n c s n ­
a r e  e a r n e d .

~39v l t  i s  t h e  i n t e n t  o f  C h e  C o m m i t t e e  t h a t  f o r g i v e n e s s  b e n e -  
^ s  f i c s  b e  p r o v i d e d  c o  c h e  b o r r o w e r  i n  t h e  f o r m  o f  a n n u a l  

; * ' r e f u n d s  a s  e l i g i b i l i t y  i s  e s t a b l i s h e d .  U n d e r  t h i s  
p o l i c y  c h e  b o r r o w e r  r e m a i n i n g  i n  c h e  S c a c e  w i l l  g e t  10 

i  p e r c e n t  l o a n  f o r g i / e n e s s  a c  C h e  e n d  o f  e a c h  y e a r .

jgj«- T h e  a b o v e  l o a n  f o r g i v e n e s s  p o l i c y  c a n  b e  h a n d l e d  b y  
a d m i n i s t r a t i v e  a c t i o n ,  a n d  n o  l e g i s l a t i o n  i s  r e q u i r e d .

3 R e f e r r e d  t o  c h e  R u l e s  C o m m i t t e e  f o r  p l a c e - ^ ^ ^ "

recoo1
■. C o a n l c t e e  w h i c h  h a3  h a d  HCS C S S B  1 2 0 ( F i n )  . . S f e r ,  
3SB 1 2 0 (H ESS )  u n d e r  c o n s i d e r a t i o n ,

S r ' F o r  t h e  l o a n  f o r g i v e n e s s  c o  b e  a  t r u l y  e r l  
S ^ ' t i v e ,  b e n e f i c s  s h o u l d  b e  r e a l i s e d  a s  t h e y

t c e r  o f  i n t e n t .  ' i r f e / l

e d  b y  S e n a t o r s  S c u r g u l e w s k i ,  C h a i r m a n ,  ^ S L . a K ~ «V . 
a n d  R e p r e s e n t a t i v e s  C u d d y ,  C h a i r m a n ,

A c o p y  w a s  p l a c e d  o n  e a c h  m e m b e r ' s  d e s k  a n d  w i l l  b e  t a k e n  
u p  l a t e r  u n d e r  U n f i n i s h e d  B u s i n e s s .

C O N S ID ER A T IO N  OF THE D A IL Y  CALENDAR

T h e  S p e a k e r  s t a t e d  t h a t  c o n s i d e r a t i o n  o f  c h e  d a i l y  c a l e n d a r  
w o u l d  b e  h e l d  u n c i l  a f t e r  U n f i n i s h e d  B u s i n e s s .  W l t h o u c  
o b j e c t i o n ,  t h e  H o u s e  a d v a n c e d  t o
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District • P.O. Box 101500. Anchprag*, Alaska 99S10
Director * '
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2.0 • Person to Contact: Robert Jackson
i

Telephone Number: (907) 261-4303

*t  .:V.V- 1 Refer Reply to: E:XC

Date: January 23, 1990

Kristen B. Bomengen
Assistant Attorney General
State o£ Alaska, Department of Law
P. O. Box K
Juneau, Alaska 99811

Re: Your letter of January 4, 1990

Dear Mrs. Bomengen:

When the State of Alaska forgives a portion of a student loan, the amount 
forgiven is a taxable event to the borrower. The debt forgiven is subject 
to tax in accordance with section 108 of the Internal Revenue Code.

A review of your letter and the copy of the Alaskan Statutes that you sent to 
me did not change that result. I discussed your letter with our attorneys 
and they agree with that conclusion.

The Alaskan legislature set up a revolving loan fund, in order to loan money 
to Alaskans so that they could attend college. The loans are subject to 
repayment upon termination of studies, over a period of six years. Upon the 
Alaskan meeting certain conditions, a portion of the loan may be forgiven, if 
application is made to the State of Alaska by the student. If no application 
is made, the full loan is subject to repayment.

The statute says that a portion of the loan shall be considered a "grant" 
based upon residency. This is the amount that is forgiven, but the statute 
uses the word grant rather than calling it a loan forgiveness.

The question revolves around the difference between a scholarshio (or grant) 
and a loan.

A scholarship or grant is an amount given to a student without any strings 
attached to it concerning repayment. It is an outright gift to a student. 
This type of scholarship is covered by I.R.C. section 117, No repayment is 
involved as no debt was ever created.
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Kristen B. Bomengen

The Alaskan program is an outright loan program. Repayment is required. The 
original intent was to have the money revolve in the fund so.that it could be 
loaned to another student. This money hat’ always been considered a loan 
subject to repayment-based upon the terms of a note signed at the time a loan 
is granted. The borrower knows that it is subject to repayment, and if not 
paid, the loan is subject to enforced collection.

As a loan, its' forgiveness is subject to I.R.C. section 108.

Sincerely yours,

Robert A. Jackson 
Technical coordinator



• acqcunt la datanntolng whtthti* entity meet* r*lt quail* 
... flcatioca. Any amount included in gross income by

reason of the discharge of indebtedness shall not be 
taken into account for purposes of paragraphs (2) and 
(3) o f section 836(c). ■
(10) Indebtedness aariifled by corporation's stock.

"(A) In general. For purpose* of determining income 
.o f a debtor from discharge of indebtedness, if a 
debtor corporation transfers stock to a creditor in 
satisfaction of its indebtedness, such corporation 

. shall be treated as having satisfied the indebtedness 
with an amount of money equal to the fair market 
value of the stock.
(B) Exception for title 11 cases and insolvent debt* 
ora. Subparagraph (A) shall not apply in the case of 
a debtor in a title 11 case or to the extent the debtor 
is insolvent. . ”

(0  Student loans.
(1) In general. In the case of an individual, grots 
income docs not include any amount which (but for 
this subsection) would be includible in p » s  income by 
reason of the discharge (to whole or In part) of any 
student loan if such discharge was pursuant to a 
provision of such loan under which all or part of the 
indebtedness of the individual would be discharged if 
the individual' worked for a certain period of time in 
certain professions for any of a broad class of employ* 
era.

■(2) Student loan. For purposes of this subsection, the 
term "student loan" means any loan to an Individual to 
aasist the individual in attending an educational organi­
zation described in section 170(bXlXA)(iQ made by— 

(A) the United States, or an instrumentality or 
agency thereof,
(3 ) a State, territory, or nossession of the United 
States, or the District of Columbia, or any political 
subdivision thereof, or
(C) a public benefit corporation—

(i) which is exempt from taxation under section 
301(c)(3),
(ii) which has assumed control over a State, 
county, or municipal hospital, and __
(iii) whose employee* have been deemed to be 
public employees under Sutc law, or

(D) any educational organization so described pursu­
ant to an agreement with any entity described in 
subparagraph (A), (B), or (C) under which the funds 
from which the loan was made were provided to 
such educational organization.

(g) Special rules for discharge of qualified farm indebted* 
neaa.

(1) Discharge must bo by qualified person.
(A) In general. Subparagraph (C) of subsection (a)(1)

- shall apply only if the discharge is by a qualified 
person.

• (B) Qualified person. For purposes of subparagraph
(A), the term "qualified person" has the meaning 
given to such term by section 46(c)(8XD)(iv); except 
that such term shell include any Federal, State, or 
local government or agency or instrumentality 
thereof.

(2) Qualified farm Indebtedness. Fof purposes of this 
section, indebtedness of a Uxpayer shall be treated as 
qualified farm indebtedness if

(A) such indebtedness was incurred directly in con­
nection with the operation by the uxpayer of the 
trade or business of farming, and

(B) 30 percent or more of the aggregate grow re* 
ceipta of tho taxpayer for the 3 taxable years preced* 
ing the taxable year in which the discharge of such 
Indebtedness occurs is attribuuble to the trade or 
business of farming.

(3) Amount excluded cannot axcaed rum of tax attrlb* 
utci and business and investment assets.

(A) In general. The amount excluded under subpara­
graph (C) of subsection (aXO shall not exceed the 
sum of—

(I) tho adjusted tax attributes of the taxpayer, and
(II) the aggregate adjusted bases of qualified prop* 
erty held by the taxpayer as of the beginning of 
the taxable year following the taxable year in 
which the discharge occurs.

(B) Adjusted tax attributes. For purposes of subpara* 
graph (A), the term "adjusted tax attributes" mcaos 
the Sum of the tax attributes described in subpara* 
graphs (A), (B), ( Q ,  and (E) o f subsection (bX2)i 
determined by taking into account $3 for each 51 of. 
the attributes described in subparagraphs (B) and (E) 
of subsection (bX2). • —. •>.; - c ? *
(C) Qualified property. For purpose* of this para* 
graph, the term "qualified property" means any 
property which is used or is held for use to a trade' 
or busineu or for the production of income.
(D) Coordination with insolvency excluaion. F o r 
purpose* of this paragraph, the adjusted basi* of any 
qualified property and the amount of the adjusted 
tax attributes shall be determined after any reduction 
under subsection (b) by reason of amount* excluded 
from gross income under subsection (aXOCB)-

i

' " . IS /

I

h  I t ,  P .L  100-647. See. I004(»XI). ddcicd “ o r "  »t the tnd o f lo b p m . (»X IX A >, lubttitoted o r "  for the period *t Ihr « d  
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Representative Loren Leinan
A la s k a  S ta te  L e g is la tu r e
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561-7614
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M E M O R A N D U M

TO Rep. J ohnny Ellis, C h a ir man

FROM: Rep. Loren Leman.

DATE: F e b ruary 21, 1990

S U B J : Student Loan s (HB370)

I u r g e  t h e  m e m b e r s  of t h e  H o u s e  Health, E d u c a t i o n  and S o c i a l  
S e r v i c e s  C o m m ittee  to s u p p o r t  t a k i n g  p r o m p t  a c t i o n  in d e f e n s e  
of A l a s x a n  residents w h o  h a v e  e a r n e d  " f o r g i v e n e s s "  f o r  a 
p o r t i o n  cf t h e i r  s t u d e n t  loan.

5,900 A l a s k a n s  and 7,743 loans w e r e  i n c l u d e d  in a r e c e n t  
d e c i s i o n  m a d e  by the I.R.S. to levy t a x e s  w i t h  i n t e r e s t  on 
"f o r givene ss" earned d u r i n g  1987, 1988 a n d  1989. The I.R.S. 
also p l a n s  to tax f uture "forgive ness" e a r n e d  b y  Alaskans.

I p r o p o s e  a simple, d i r e c t  s t a t ement b y  t h i s  L e g i s l a t u r e  t h a t  
co n fi rms o u r  intenti on t h a t  the  A l a s k a n  S t u d e n t  Loan 
f o r g i v e n e s s  p r o v i s i o n s  are g r ant s e a r n e d  by g r a d u a t e s  w h o  
live a n d  w o r k  in the State.

A l t h o u g h  t he A n c h o r a g e  I.R.S. office, in a J a n u a r y  23 l e t t e r  
to t h e  ACPE, said t h a t  it w o u l d  still c o n s i d e r  the 
" f o rgivene ss" taxa ble even if it w e r e  c a l l e d  a grant, th is 
op i n i o n  c o u l d  be appealed. P a s sage of H B 3 7 0  w o u l d  p u t  the 
State in a m u c h  b e t t e r  position.

I a l s o  p r o p o s e  a l l o w i n g  A l a s k a n s  w h o  e a r n e d  f o r g i v e n e s s  d u r i n g  
t h o s e  t h r e e  years to r e s c i n d  and p o s t p o n e  t h e  r e ce ipt of t h a t  
grant.

We n e e d  t o  m a k e  a s t r o n g  e f f o r t  to e n a b l e  t h e s e  A l a s k a n s  to 
a v o i d  p a y i n g  r e t r o a c t i v e  t ax es plus i n t e r e s t  for f o r g i v e n e s s  
r e c e i v e d  in 1987, 1988 and 1989. A c c o r d i n g  t o  the 1 9 88-89 
State of A l a s k a  S t u d e n t  Financial A i d  P r o g r a m s  Annual R e p o r t  
(page 10), t h e  amount of f o r g i v e n e s s  is c l o s e  to $15 m i l l i o n  
(interest not included).

I w o u l d  like to be a b l e  to tell the 5,900 A l a s k a n s  w h o  e a r n e d  
f o r g i v e n e s s  that the L e g i s l a t u r e  t o o k  a s t a n d  in t h e i r  favor.
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A n  educationa l grant
D ear Editor:

The Alaska Commission on Postsecondary Edu­
cation recently sent out notices to Alaska Student 
Loan recipients regarding the possible taxation of 
loan forgiveness. The forgiveness portion of the 
Alaska Student Loan should more appropriately be 
considered an "Educational G rant" Instead of tax­
able income. On the rev erse  side of th Alaska Stu­
dent Loan Application form , under special loan pro­
visions, Item  No. 2 re ad s  "U p to 50 percent of the 
total loan may be considered a grant if upon com ­
pletion of course of study, the loan recipient m eets 
Alaska residency criteria  of the loan program .”

When individual Alaskans signed the prom issory 
notes for loans received under the Alaska Student 
Loan program , each person entered into a  contrac­
tual agreem ent with the s ta te  of Alaska with the ir­
revocable stipulation th a t 50 percent of the pro­
ceeds of each loan would be forgiven if certain  con­
ditions of the loan were m et, the sam e process as 
described in an educational grant. The s la te  of 
Alaska, in allowing forgiveness of loan indebted­
ness, actually benefited from  the forgiveness by a t­
tracting  newly educated students back to the state, 
but failed to Inform loan recipients of possible fu­
tu re  tax  consequences. Instead, students w ere ac ­
tually informed that the forgiveness would be a 
g ran t.

R egardless of w hether each individual is insol­
vent o r not, as argued by the  Alaska Society of Cer­
tified Public Accountants, taxation of the Alaska 
Student Loan forgiveness for any loans obtair a 
prior to tax reform is sim ply unjust and inappropri­
a te  by the IRS. If taxation is going to be levied, 
then each and every person should be given the op­
portunity to evaluate the circum stances relative to 
how future taxation will a ffec t them prior to com ­
m itting to an elective program , ra ther than a f te r­
wards. Many people m ay have elected not to re ­
quest an  Alaska student loan knowing the tax con­
sequences as implied. M any students could have 
and would have sought residency as in-state stu ­
dents in another state and paid less for college tuti- 
tion, resulting in the need for lesser am ounts of 
funding for college.

This is but one instance that shows how current 
tax  s tructu re  in the United S tates of Am erica ac tu ­
ally provides a deterrent fo r th o se  wanting to pur­
sue higher education, especially in light of the fact 
that the U.S. is faced with significant shortages of 
trained professionals for the 1990s and beyond.

Thom as G. Hipsher -  ,
Anchorage
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Petty politics in juneau
YOU WOULD think the le­

gators would learn.
7nev complain and harp 

ar.d cry that they work hard 
ar.c iong —  but that most 
Alaskans don’t appreciate 
w e m.

They whine about not un­
derstanding the reason for 
continuing complaints from 
average Alaskans that the 
lawmaking sessions last too 
iong and the pay is too high.

And then they keep on 
playing the same silly games 
that turn off the people back 
home, that lower the legisla­
ture's prestige and that gen­
erally make people think 
that politicians are just that 
— politicians who are more 
interested in posturing and 
backbiting than they are in 
doing a job in public service.

A case in point occurred in 
Juneau a couple of days ago.

The ladies and gentlemen 
of the state House had be­
fore them a relatively sim­
ple. non-controversial mea­
sure to expand the student 
loan program to include peo­
ple attending college on a 
pan-time basis.

A good idea. Not every' 
Alaskan can be a full-time 
student. Many have to work. 
Many have family obliga­
tions. Many pursue their 
academic degees over a long 
period of years.

A BILL TO make loans 
available to them —  in an 
amount of up to 50 percent of 
what a full-time student 
might obtain —  could pro- 
vido a helpful boost. It has 
Democratic sponsorship and 
surely will draw bipartisan
support.

But when it came up for 
action, it was bumped back 
to committee because a Re­
publican, Rep. Loren Leman

of Anchorage, proposed an 
amendment that likewise de­
serves bipartisan support.

Mr. Leman's amendment 
would retroactively change 
the state’s foregiveness of 
portions of the student loans 
to a grant —  in hopes that 
the Internal Revenue Ser­
vice might then averse its 
ruling that the foregiveness 
ponion of the loan amounts 
to income, subject to taxa­
tion.

Yesterday, the IRS re­
jected the idea, calling the 
write-off earned income.

BUT THAT is immaterial
to this discussion.

The point is that Mr. 
Leman had a good idea.

There’s no reason on 
earth why his amendment 
should not be an appropriate 
amendment to this worth­
while bill.

Except one.
The Democrats —  or 

some of them, anyway — 
don’t want a Republican to 
be able to take credit for a 
good piece of legislation, or 
a part of a good piece of leg­
islation, to be more precise.

How foolish and how 
petty.

But it’s the kind of clap­
trap that happens over and 
over and over again in the le­
gislature —  as the lawmak­
ers fritter away hours and 
days with little regard to the 
huge cost involved in kcop- 
ing them in Juneau.

And with little real re. 
gard, too, to what reaction 
such monkey business 
causes among the voters.

It's no wonder that legisla­
tors, in the minds of many, 
are held in low esteem. And 
they're so befogged in Jun­
eau they never seem to see 
why.
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JAN 2 3 1990
The Hono rable Loren Leman 
3111 C St, Suite 1)25 
Anchorage, Alaska 99503

Dear Loren:

Thank you Tor c o n t a c t i n g  me about about the d e c ision made by 
the IRS to tax the debt forgiveness many A laskans have received 
through the Alaska studen t loan program.

I commend you on y o u r  efforts to address this Issue In the 
State Legislature by m o d i f y i n g  the state's '*udent loan program. 
As you know, I am w o rking with Senat or Stevens and Cong r e s s m a n  
Young to enact l e g i s l a t i o n  which would p r o vi de for an exclus ion 
from gross Income for the amount forgiven under the program. The 
bill was o riginally  i ntroduce d in the House by C o n g r e s s m a n  Young.

The c o n g ressional  d e l e g a t i o n  will c o n tinue to press for a 
so l ut ion to this issue on the federal level. Please feel free to 
keep me advised of your p rogress o n  the issue In the Legislature.

With warm regards,

Sincer ely



TAX  ON STU DENT LOAN FO RG IVENESS STILL IN U M B O
At the October meeting, CARTAns passed a resolution objecting to the recent IRS rufing to tax Alaskans on 

the forgiven portion of their student loans. Letters were subsequently written in part as follows to Senators 
Murkowski and Stevens and Congressman Young:

Th« Central Alaska Retired Teachers Association h as  gone on record a s  objecting to the internal Revenue 
Service ruling that forgiveness of student loans is to be treated  a s  income. Teachers know that education 
can be expensive and the loan forgiveness gives beneficiaries an  opportunity to reestablish themselves in 
Alaska. To make this retroactive ruling after y e a rs  of different treatment *s totally unfair to the individuals 
targeted. This forgiveness for returning to Alaska was regarded by everyone a s  a  kind of scholarship that 
was awarded after rather than before the college work was completed.

The following reply daled December 7, 1989, has come from Senator Murkowski:
Thank you for contacting me about the decision made by the IRS to ta x  the debt forgiveness received through 

the Alaska student loan program. I sh are  your concerns about the unfairness of this change. Recently I cospon 
sored a  bill introduced by Senator S tevens which would provde for an exclusion from gross income for the 
amount forgiven under the program. The bill was originally introduced in the House by Congressman Young.

Be assured  I intend to work with Senator S tevens and Congressman Young to ensure that this legislation Is 
enacted a s  quickly a s  possible.

Sincerely,
s/Frank H. Murkowski 
United S ta tes Senator

The appropriate initial step3 have been laken, but continued watchfulness is in order. Letters to our 
Congressional delegation from concerned individuals would undoubtedly be helpful.



S t u d e n t  Financial A i d  P r o g r a m s  
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Loan R epaym en ts The student loan program is based upon a revolving fund with the 
students’ loan repayments being re-utilized for future student loans. 
Since 1971-72 (actually 1974-75, since there were no repayments 
received the first few years), Alaskans have repaid close to $120 
million on their educaM’ona. .oans. As can be seen in Figure 8, these 
repayments are rapidly increasing each year. Also presented in 
Figure 8 is a representation of the forgiveness history of the student 
loan program. Students who received loans before 1987-88 and 
reside in Alaska after completion of their course of study are eligible 
to have up to 50 percent of their loans forgiven. Beginning with the 
first such forgiveness in 1974-75, the total amount of loan funds 
(including interest) which the State of Alaska has forgiven has 
generally shown large annual increases, "ith the exception of 1979- 
80 when forgiveness benefits temporarily leveled. Since the incep­
tion of the program, almost 10,000 Alaskans have received partial 
forgiveness of their student loans. Increases are projected to con­
tinue over the next few years as larger numbers of students complete 
their educational programs. However, loan forgiveness provisions 
were repealed beginning with 1987-88 loans, so these totals will begin 
to decline over time and will eventually be non-existent.
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Figure 8
F o r g iv e n e s s  B e n e f its  a n d  C o l le c t io n  R e c e ip ts

I n  Millions
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SUBJECT:

TO:

FROM:

R e t r o a c t i v e  amendment of student financial 
aid p r o g r a m  (Work Order No. 6-1665)

S e n a t o r  Pat Rodey

T h e r e s a  L. B a n n ister 
L e g i s l a t i v e  Counsel

ac

This m e m o  a c c o m p a n i e s  the draft of the bill  that you re- 
c-.iested to r e t r o a c t i v e l y  amen d the student loan p r ogr am 
u n d e r  AS 14.43 so as to p r e v e n t  the borrower s from h a v i n g  to 
p a y  tax on the p o r t i o n  of the loans p a i d  by the state (under 
former AS 14.43 . 1 2 0 ( j )) .

1. PROBLEM. T h e  I n t e rnal R e venue Service  appears to be 
taking the p o s i t i o n  that if the state pays/has paid part of 
a student's loan u n d e r  AS 14 .43. 120(j ) , the amount so paid 
is income to the student, and the s t u dent must pay federal 
tax on it. The IRS b ases  this p o s i t i o n  on 26 U.S.C.
6 1(a)(12), w h i c h  mak es a discharg e of indebtedness taxable 
as income (unless it is strictly a gift, w i t h  no strings 
a t t a c h e d ) . The IRS can assess the tax (and any penalties) 
for three years af ter the r e t u r n  is filed. (This period can 
be extended to six y e a r s  if the u n r e p o r t e d  income is m o r e
than 25% of the p e r s o n ' s  income for the year, or i n­
definitely if they can p r o v e  fraud.) 26 U.S.C. 6501. 
Therefore, back t h r o u g h  a p p r o x i m a t e l y  1986, student 
borrow ers w i t h  part of their loans ’forgiven"  because they 
met the state r e s i d e n c y  r e q uire ments m a y  be subject to a 
demand by the IRS for taxes and p e n a l t i e s  if they did not
declare the amount in their tax returns.

2. PROPOS ED SOLUTION. The draft a t t e mpts to avoid this
result by using the s c h o l a r s h i p  e x c l u s i o n  in the Tnternal  
Revenue Code. U n d e r  26 U.S.C. 117, s chola r s h i p s  are 
excluded from income and are not taxable. To achi*3”0 this 
result, the draft allow s the a f f e c t e d  b o r r o w e r s  to 
r e t r oactively convert their loans into a n e w  form of 
financial assistance. In the n e w  p r o g r a m  o n e -half of the
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assistan ce is a grant. Instead of forgiving part of the 
loan for residency, a percen t a g e  (up to 100%) of the grant 
is c onverted into a loan if the b o r r o w e r  does not satisfy 
c e r t a i n  residenc y requirements. The  borrower starts out 
w i t h  50% of the financ ial a ssistan ce not being subject to 
r e p a yment  if the b o r r o w e r  meets the m a x i m u m  residency 
r e q u i r e m e n t s .

The requirements and loan/grant conditions, including the 
p ercentages  and r e s i d e n c y  requirements, are designed to be 
the same as the old program. The n e w  p r o g r a m  is only a v a i l­
able to replace loans m a d e  under the old financial a s s i s­
tance program after J a n u a r y  1, 1978, and only if the b o r­
ro w e r  is/was eligible for state pay ment of the loan under 
the old program. Since the IRS w i l l  examine the factual 
situation and d o c u m e n t a t i o n  for each taxpayer, the student 
financial aid committee is directed to ret roa c t i v e l y  redo 
the loan d o c u mentation  for each loan to reflect a person's 
r e t r o a c t i v e  selection of the n e w  program.

3. REASON  FOR M A K I N G  OPTIONAL. The  p r ogram is m a d e  o p­
tional because some persons m a y  not w a n t  to convert their 
f o r m e r  loan to the n e w  p r o g r a m  for some reason, and w i t h o u t  
their consent, the conversion n i g h t  viol ate the fede ral and 
state constitutional pr ohib i t i o n s  against impairing c o n­
tracts. In addition, it m a y  not be possible to contact 
e v e r y  person or to convert  every contract (e.g. d i s a p p e a r­
ance or death of the borrower). Therefore, each eligible 
b o r r o w e r  has the o ption  to make the conversion.

5. RETRO A C T I V I T Y  TO 1978. The s elec t i o n  of 1978 is to 
c o v e r  persons who r e c e i v e d  loans for the m a x i m u m  p e r i o d  of 8 
years. AS 14.43.120(d). Since the loans are not pay able 
u n t i l  1 year after the schooling is completed and since the 
forgiveness cannot begin for at least two years after the 
completion, a p erson w i t h  loans e x t e n ding back to 1978 may 
just be starting to pay back the*loans in 1988 and to 
r e c e i v e  an adjustment for state residency. You may w i s h  to 
r e q u e s t  the Alaska Commis s i o n  on P o s t s e c o n d a r y  Education  to 
r e v i e w  its files to m a k e  sure that all of the affected 
borrowers are covered b y  this date.

6. A P P L I C A T I O N  PERIOD. The selection of 1-1-92 for ending 
the a pplica tion period for the n e w  financial aid p r o g r a m  is 
c o m p l e t e l y  arbitrary. You may w i s h  to adjust tnis date.

7. LIMITATIONS OF PROPOSED SOLUTION. The proposed solution
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m a y  not be sufficient to p r e vent taxation. First, the 
e x c l usion  for scholarships is n ot a l l o w e d  wh en the donor 
receives consi d e r a t i o n  for the grant. Even though it is not 
d esigned that way, it is p o s s i b l e  that the IRS w o u l d  take 
the p o s ition  that the n e w  p r o g r a m  a c t u a l l y  imposes future 
r e s i d e n c y  as a c o n d i t i o n  of the grant. Second, the IRS may 
not accept the c o n v e r t e d  financial a s s i s t a n c e  as affecting 
w h a t  happened in the past. T he IRS m a y  refuse to accept the 
existence of the n e w  p r o g r a m  w h e n  d uring the time for which 
the r e turn wrs filed, the p e r s o n  was a c t u a l l y  u n d e r  the old 
loan program. This p r o b l e m  w o u l d  n o t  exist for tax returns 
for years during or follow ing the r e - d o i n g  of the financial 
a i d  documents u nder  the amendment. T h e n  the person's claim 
for excl usion of the scholarship grant w o u l d  be totally 
consis t e n t  w i t h  w h a t  was occur r i n g  at the time for w h i c h  the 
r e t u r n  was made.

If I can be of further assistance, p lease advise.

T L B :lmb 
L 8 /02 6

Enclos ure
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R e p r e s e n t a t i v e  J o h n n y  Ellis 
C h a i r m a n
H o u s e  Health, E d u c a t i o n  and Social S e r v i c e s  C o m m i t t e e  
PO Box V
Juneau, A K  99811

D e a r  R e p r e s e n t a t i v e  Ellis,

On e  of the m o s t  s t a r t l i n g  d e v e l o p m e n t s  d u r i n g  t h e  l e g i s l a t i v e  
i n t e r i m  w a s  the r e v e l a t i o n  that the I n t e r n a l  R e v e n u e  S e r v i c e  
h a d  r e c o n s i d e r e d  its a s s e s s m e n t  of the s t a t u s  of the 
forgiv e n e s s  p r o v i s i o n s  of o ur s t udent lo an program.

In r e s ponse to the IRS action, I h a v e  i n t r o d u c e d  HB370, An Act 
R e l a t i n g  to Student Loans and Grants. T h i s  p r o p o s a l  is 
d e s i g n e d  to r e s t r u c t u r e  the f orgi veness p r o v i s i o n s  as a g r a n t  
program. I b e lieve such a r e s t r u c t u r i n g  w o u l d  b e t t e r  
r e p r e s e n t  the L e g i s l a t u r e ' s  original intent.

W e  h a v e  an obliga t i o n  to the student s w h o  a c c e p t e d  a s s i s t a n c e  
from the stat e and w h o  n o w  are faced w i t h  taxes a n d  penalties. 
W e  m u s t  do wha t we can to r e stor e th e o r i g i n a l  t a x  status of 
t h e  program.

S e n a t o r s  Stevens and M u r k o w s k i  and R e p r e s e n t a t i v e  Y o u n g  h a v e  
i n t r o d u c e d  co rrec t i v e  l e g i s l a t i o n  in Congress. Rep. K o p o n e n  
has i ntro duced HJR65 to s u pport their effort. H B 3 7 0  is a 
f u rth er supportive e f f o r t  to h e l p  Alaskans.

I urge y o u  to hold hear i n g s  on this bill.

Sincerely,

L o r e n  Leman 
R e p r e s e n t a t i v e
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Garrey Peska, Chief of Staff 
Office of the Governor 
Post Office Box A  
Juneau, Alaska 99811-0101

RE: Ombudsman Complaints J89-0964, J89-0967, J89-0975, 
J89-0979, J89-0989, A89-1467 and F89-0690

Dear

My office has investigated the controversy of the Internal Revenue Service’s 
(IRS) decision to assess taxes on the forgiven portion of Alaska state student loans, 
and how the issue was handled by the Alaska Commission on Postsecondary 
Education. The commission was aware for several years that loan forgiveness

Erobably was taxable income, yet for several reasons decided not to tell the 
orrowers the bad news.

I have enclosed a copy of my final report on the case, and I ask that you take 
the time to review the issue and consider my suggestion to:

Granted, this suggestion may sound simplistic, but I believe it conveys a 
philosophy to program managers we both endorse. It is not fair to withhold 
information from program participants.

As an example, one of our complainants chose to apply for her 50%  loan 
forgiveness over a two year period rather than spread it out. As a result, several 
things happened. First of all, the years she applied for were the years the IRS began 
to tax the loans. Secondly, her income was increasing and the tax liability was 
greater. Consequently, she tells me she would have acted differently if sne had 
known of a potential tax liability. I suspect other loan recipients were similarly 
harmed.

My suggestion is for the state to always provide whatever information it may 
have that could help borrowers, grant recipients and program participants be aware 
of possible tax or other liabilities.

Direct state agencies that find themselves in 
circumstances similar to the student loan office to 
promptly warn program participants of any potential for
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Jane Byers Maynard, Executive Director 
Alaska Commission on Postsecondary Education 
Post Office Box FP 
Juneau, Alaska 99811-0505

R E: Ombudsman Complaints J89-0964, J89-0967,189 0975, 
J89-0979, J89-0989, A89-1467 and F89-0690

liynard:

P.O. Box 102636 
Anchorage, AK 99510-2636 
(907) 563-3673 
(BOO) 478-2624

P.O. Box W0 
Juneau. AK 99811-3000 
(907) 465-4970 
(800) 478-4970

P.O. Box 74358 
Fairbanks, AK 99707 
1907) 452-4001 
(800) 478-3257

tank you for your February 2,1990, letter and response to my findings and 
recommendations regarding the referenced complaints. I am writing to conclude 
the investigation and close the respective case files.

While you concurred with, the first three allegations of the four presented in 
these complaints, you took issudwith some of the statements regarding the fourth 
allegation. However, you still found the evaluation of this allegation reasonable and 
accepted the related recommendation. In fact, your office has stepped beyond 
merely notifying borrowers of potential tax liabilities. You indicated that your office 
is working with the Internal Revenue Service, Alaska's Congressional Delegation 
and the State Legislature on improvements to the forgiveness aspects of the student 
loan program.

For these reasons I find the disposition of these complaints to be fully 
rectified and the recommendation accepted. I have notified the complainants of the 
status of these complaints and made the report available to them.

Again, thanks for the cooperation of you and your staff and I hope your 
efforts continue to improve the student loan program.

Sincerely,

Duncan C. Fowler 
Ombudsman

DWH:pjc
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P.O. Box 102636 
Anchorage. AK 99510-2636 
(907) 563-3673 
(800) 478-2624

P.O. Box W0 
Juneau. AK 99811-3000 
(907) 465-4970 
(800) 478-4970

P.O. Box 74358 
Fairbanks. AK 99707 
(907) 452-4001 
(800) 478-3257

Garrey Peska, Chief of Staff 
Office of the Governor 
Post Office Box A  
Juneau, Alaska 99811-0101

RE: Ombudsman Complaints J89-0964, J89-0967, J89-0975, 
J89-0979, J89-0989, A89-1467 and F89-0690

Dear M

My office has investigated the controversy of the Internal Revenue Service's 
(IRS) decision to assess taxes on the forgiven portion of Alaska state student loans, 
and how the issue was handled by the Alaska Commission on Postsecondaiy 
Education. The commission was aware for several years that loan forgiveness 
probably was taxable income, yet for several reasons decided not to tell the 
borrowers the bad news.

I have enclosed a copy of my final report on the case, and I ask that you take 
the time to review the issue and consider my suggestion to:

Direct state agencies that find themselves in 
circumstances similar to the student loan office to 
promptly warn program participants of any potential for 
tax liability.

Granted, this suggestion may sound simplistic, but I believe it conveys a 
philosophy to program managers we both endorse. It is not fair to withhold 
information from program participants.

As an example, one of our complainants chose to apply for her 50%  loan 
forgiveness over a two year period rather than spread it out. As a result, several 
things happened. First of all, the years she applied for were the years the IRS began 
to tax the loans. Secondly, her income was increasing and the tax liability was 
greater. Consequently, she tells me she would have acted differently if sne had 
known of a potential tax liability. I suspect other loan recipients were similarly 
harmed.

My suggestion is for the state to always provide whatever information it may 
have that could help borrowers, grant recipients and program participants be aware 
of possible tax or other liabilities.
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If you have any questions about these cases, please call. Although my 
suggestion to you is not a formal part of this case, I would be interestecfm your 
response to this matter.

Ombudsman

DWH:pjc
Enclosure
cc: Doug Baily, Attorney General

Sincerely, 

Du ncan  C. Fowler
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Anchorage, AK 99510-2636 
1907) 563-3673 
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o-"" P.O. Box WO
Juneau. AK 99811-3000 
(907) 465-4970 
1800) 478-4970

a P.O. Box 74358
Fairbanks. AK 99707 
(907) 452-4001 
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Reply to:

Jane Byers Maynard, Executive Director 
Alaska Commission on Postsecondary Education 
Post Office Box FP 
Juneau, Alaska 99811-0505

R E: Ombudsman Complaints J89-0964, J89-0967, J89-0975,
J89-0979, J89-0989, A89-1467 and F89-0690

De^ Ms.$»f£ynard:
lank you for your February 2,1990, letter and response to my findings and 

recommendations regarding the referenced complaints. I am writing to conclude 
the investigation and close die respective case files.

While you concurred with, the first three allegations of the four presented in 
these complaints, you took issudwith some of the statements regarding the fourth 
allegation. However, you still found the evaluation of this allegation reasonable and 
accepted the related recommendation. In facs, your office has stepped beyond 
merely notifying borrowers of potential tax liabilities. You indicated that your office 
is working with the Internal Revenue Service, Alaska's Congressional Delegation 
and the State Legislature on improvements to the forgiveness aspects of the student 
loan program.

Fo - these reasons I find the disposition of these complaints to be fully 
rgctiflsii and the recommendation accepted. I have notified the complainants of the 
status of these complaints and made the report available to them.

Again, thanks for the cooperation of you and your staff and I hope your 
efforts continue to improve the student loan program.

Sincerely,

Duncan C. Fowler 
Ombudsman

DWHrpjc
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M E M O R A N D U M

D A T E : February 27,1990

T O : Duncan C. Fowler, Ombudsman

F R O M : David W. Haas, Assistant Ombudsman

SUBJ: Ombudsman Complaints J89-0964, J89-0967, J89-0975, J89-0979,
J89-0989, A89-1467 and F89-0690

Our office received several calls in early October when the words "Internal 
Revenue Service" and "student loans" were linked together in a taxing controversy. 
The calls started soon after the Alaska Commission on Postsecondary Education 
reported that the IRS had requested the names of student loan borrowers for 
possible taxation of their state,Joan forgiveness. Callers to the ombudsman's office 
complained that the commission: (1) should not have turned over the information 
to the IRS; (2) should pay the borrowers' tax bills; (3) that the IRS was unfair; and
(4) that the student loan office should have told borrowers of the tax liability.

W e eventually opened seven complaints from state student loan borrowers 
and the cases were assigned to Assistant Ombudsman Larry Persily. Mr. Persily 
contacted the commission's current executive director, Jane Byers Maynard, on 
October 6 to notify them of the complaints and to begin review of the controversy.

Rather than treat each complaint separately, we handled all of the issues as 
one investigation, and reviewed the following allegations:

t * The Commission on Postsecondary Education was unreasonable in failing 
to notify student loan borrowers that the forgiven portion of their loans might be 
considered as taxable income by the IRS.

* The commission acted illegally in providing the names and addresses of 
loan borrowers to the IRS without lirst obtaining the approval of individual 
borrowers.

* The commission was unreasonable in failing to provide ongoing tax advice 
services to borrowers.

* The commission, because of its unreasonable conduct in failing to provide 
borrowers with tax advice, snould pay the tax bills of borrowers affected by the IRS 
ruling.
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Before opinions were formed on each allegation, Mr. Persily reviewed the 
history of the problem, the elements of the controversy and the status of the IRS 
dispute.

HISTORY O F  ALA SK A SITJDENT LO A N S

The state-subsidized student loan program started in 1968-69. It offered a 
limited forgiveness program in its first year, according to loan officer Julie Bennett. 
The program grew in subseouent years to a point where thousands of borrowers 
have enjoyed, are enjoying and will enjoy the financial benefit of having up to half 
their loan debt forgiven by the state as a reward for living in Alaska for at least five 
years after graduation.

A  requirement that graduates work in Alaska in order to qualify for loan 
forgiveness was added in 1971-72, Ms. Bennett said, but the work requirement was 
eliminated in 1981-82 and again all a graduate had to do was reside in Alaska to 
qualify for loan forgiveness.

In a move to make the loan program self-sufficient, the legislature abolished 
the forgiveness provision starting w-th 1987-88 school year loans. Changes in the 
forgiveness program through the years affected only new loans and did not reach 
back and change the terms of pre-existing borrower contracts.

IRS R U LES O N  L O A N  F O R G IV E N E S S

The federal tax code is îear on the taxation of loan forgiveness. Section 
108(f)(1) says the forgiven portion of a student loan debt shall be considered as 
income, unless the forgiveness was based on a loan provision that required the 
borrower to work "for a certain period of time in certain professions for any of a 
broad class of employers." Even when the Alaska student loan program required 
that borrowers work in the state, there was no requirement that graduates work "for 
a certain period of time in certain professions," and certainly the "no work required" 
provision of the forgiveness program from 1981-82 to 1987-88 would not fall within 
the IRS taxable-income exemption

Although the exemption likely would apply to borrowers under Alaska's rural 
teacher loan program, which requires the graduate to work as a teacher in a rural 
area of the state in order to qualify for loan forgiveness, the majority of borrowers 
who benefitted from loan forgiveness appear to be within the grasp of IRS tax 
collectors. " " * "

Despite some rumors making their way through the ranks of borrowers, 
federal tax law changes of 1986 did not change the status of student loan 
forgiveness, said Marilyn Steen of the IRS Anchorage office. Forgiven loan debt 
has been taxable all along, she said, although Steen was unable to totally explain 
why the IRS had been dormant in its collection efforts for so many years and only 
this past summer had asked for a list of borrowers from the Alaska loan office. The 
agency is always looking for lost income, but "the IRS can't be everywhere?' she said.

Although some people argue that the "intent" of Alaska's loan forgiveness 
program actually is a grant, and therefore should be tax exempt, that is a question 
for the IRS to rule on and is outside the jurisdiction of our office.
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IRS N O T IC E  T O  P O S T S E C O N D A R Y  E D U C A T IO N  C O M M IS S IO N

An IRS employee called the commission's offices in Juneau on August 7, 
asking for information on student loan borrowers who had benefitted from the 
forgiveness program, said Kevin Hanon, a finance officer for the loan program, who 
was interviewed in December for our report. After consulting with the commission's 
executive director, Ron Phipps, Mr. Hanon tr^ed the IRS to put its request in 
writing.

The IRS letter, dated August 22, asked for the name, address and social 
security number for all individuals with state loans who had portions of their loans 
forgiven in 1987 and 1988. "The requested information will be used for tax 
administration purposes," wrote Dorothy Svatos, disclosure officer at the IRS office 
in Anchorage.

The letter was vague, Mr. Hanon said, so he called Ms. Svatos on August 28 
for a clarification. A  second IRS letter, dated September 5, asked for the same 
information as the August 22 letter and also asked for the amount of debt forgiven 
for each borrower. After consulting with the attorney general's office, the 
information was sent to the IRS via certified mai1 on September 28.

The list covered 7,743 loans to about 5,900 borrowers, totaling $10.6 million 
in forgiveness for 1987 and 1988, according to a memo you sent to commission 
members on October 12.

The student loan office the first week of October sent a letter to each 
bon wer, notifying them that their name and account information had been given 
to the IRS, advising them that the IRS would use the information for tax 
administration purposes, warning them that "the commission understands that the 
amount of forgiveness benefits may be taxable income to the borrower," and 
recommending that the borrower should call the IRS with any questions.

IRS H A N D L IN G  O F  ALASK A B O R R O W ER S

Borrowers will be required to pay back taxes and interest, but not penalties, 
on their loan forgiveness for tax years 1987 and 1988, Ms. Steen said, and for 1989 
and subsequent years. Loan forgiveness prior to 1987 will escape the IRS, she said, 
because of a statute of limitations.

Interest will be charged on 1987 income as of April 15, 1988, when 1987 tax 
returns were due, and interest on 1988 income will start accruing as of April 15,
1989, Ms. Steen said. The interest rate is set quarterly and has ranged between 10 
and 12 percent in the past three years and currently is set at 11 percent, she said. 
Interest for each quarter will be computed at the rate in effect at that time.

Upon receipt of the borrowers list from the .student loan office this fall, IRS 
agents started comparing the names and loan forgiveness amounts with individual 
tax returns. Letters arc being sent to borrowers, informing them that they failed to 
report the income of their loan forgiveness and that they owe taxes and interest, as 
computed by the IRS. Borrowers arc offered the options of immediately paying the 
taxes and interest as stated in the letter, agreeing to accept the debt and choosing to 
wait for an official bill from the IRS before makingpayment, or challenging the debt 
under IRS appeal procedures. It could take a year for the IRS to review all of the 
returns and send letters to each borrower, Ms/Steen said.
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In the meantime, she recommended borrowers should file amended returns 
on their own rather than wait for the IRS review of their case. Interest continues 
until the day the debt is paid, so it is in a borrower's financial interest to file 
amended returns for 1987 and 1988 and pay the bill as soon as possible, rather than 
waiting for the IRS to do the work, Ms. Steen said.

As for borrowers who can't afford to pay their entire tax bill with one check, 
Ms. Steen said the IRS is willing to consider payment plans on a case-by-case basis, 
but the borrower first needs to settle with the IRS on the amount owed.

In the case of a borrower under the rural teacher loan program who 
apparently is exempt from taxes, Ms. Steen said the person needs to teli the IRS that 
he or she borrowed under that program and not the non-exempt general loan 
program.

W H AT TH E S T U D E N T  LO A N  O F F IC E  K N E W  A N D  W H E N  IT K N E W  IT

The student loan office knew more than six years ago of the potential tax 
liability from loan forgiveness, but on the advice of the attorney general's office 
decided not to pass along any advice to borrowers.

A  one-page memo of March 9,1983, from Diane Colvin of the attorney 
general's office said, "As I told you on the phone, the amount forgiven probably is 
taxable in the year forgiven— " The assistant attorney general's memo was 
addressed to Kevin Hanon at the postsecondary education commission.

•»*'
Although her 1983 tax advice was proven correct by ihe IRS action of 1989, 

Ms. Colvin's memo included a cautious note: "You should not use this information 
to provide federal tax advice to loan recipients. Rather you should instruct any 
student who makes an inquiry on this issue to seek advice from the Internal 
Revenue Service."

Contacted in December at Seattle, where she works for the Alaska 
Department of Revenue, Ms. Colvin said she has no recollection of any events 
leading up to the memo or any discussions involving the tax questio:.. Mr. Hanon 
said he has no recollections of any IRS requests for borrower names ard loan 
amounts prior to August 1989.

Kerry Romesburg, who served as commission director from 1975-87, 
remembers some details of the 1983 attorney general's office memo. Congress was 
debating the question of taxing stipends paid to graduate students and other 
financial aid programs, and the commission asked the attorney general for an 
opinion on Alaska’s loan forgiveness program. Contacted in December at his job as 
president of Utah Valley Community College, Mr. Romesburg said he remembeis 
discussing the 1983 opinion at a commission meeting and being told by the attorney 
general’s representative: "You guys aren't in the tax advice business, so don't get 
into it."

Although he believed students should have been notified of the possible tax 
liability, Mr. Romesburg said the loan office followed the attorney general's advice 
and did nothing to warn borrowers. The loan office sends annual notices to its 
borrowers of loan forgiveness and interest paid, and a line could have been added to 
the statement to advise borrowers of the tax issue, but that never was done.


