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tion of damages that the representative character of the jury serves as a bal-
ance where "one juror may be a tightfisted pcnny-pinchcr, [while] another
freely spends money so long as it is not his own."73
One area of civil tort law especially prone to jury lawmaking is the de-
fense of contributory negligence. This defense is disliked because it often pro-
duces harsh consequences; juries have tried to ameliorate its impact by
reaching compromise verdicts. Although disapproved in theory, these verdicts
are often applauded in practice. In Karcesky v. Larin,1* conflicting evidence
was presented concerning the plaintiff’'s contributory fault. The jury favored
the plaintiff, but awarded minimal damages. The plaintiff appealed and the
Pennsylvania Supreme Court recognized the value of what the jury had done:
The doctrine of comparative negligence ... is not recognized by the
Courts of Pennsylvania, but as a practical matter [it is] frequently taken into
consideration by ajury. The net result, as every trial judge knows, is that in a
large majority of negligence cases where the evidence of negligence is not
clear, ... thejury brings in a compromise verdict . ...
Where the evidence of legligencc or contributory negligence, or both, is

conflicting or not free from doubt, a trial judge has the power to uphold the
time-honored right of ajury to render a compromise verdict.74

In such cases the jury "makes law," and in a civil case, a trial judge or appel-
late court could overturn the verdict for that reason. Refusal to do so is proof
that the jury is valued precisely because it can soften the law where such soft-
ening is necessary for justice. Because the jury can do what the judge cannot,
the jury is encouraged to exercise its mercy powers. When the jury docs,
courts do not always strictly enforce the law/fact distinction.

Judges' recognition of jury compromise in contributory negligence cases is
not at all surprising. The doctrine of contributory negligence was developed
as ajury control mechanism to protect infant industries from liability in the
opening decades of the Industrial Revolution.76 Despite the doctrine, which
many commentators and judges believe to be overly harsh and unfair, juries
have continued to apply a rough sense of justice within the confines of the
discretion they are afforded. The recent legislative trend towards comparative
negligence attests to the wisdom of what juries had been doing all along.

Naturally, the law-dispensing function of the jury has its costs. To the ex-
tent that the composition of individual juries changes, different results may be
expected. The certainty and predictability of the law may decrease somewhat.
This cost is not excessive; it is a necessary corollary of encouraging juries to

73. Hogan, Some Thoughts on juries in Civil Cain. Ml AUA| 732. 753, (11164)

74. 382 Pa. 227. 111 A.2d 150(1055).

73. 382 Pa. at 234-35. 114 A2« at 151.

76. Aee W. I’kossi k, | OH7S 418 (4th ctl. 107)): Maloney, From Contributory to Comfmintiue S’tgh'
genre: A Needed Law Rtjorvt, Il U. Fta. l.. Rtv. 135. 111-15 (1058); IW I, Contributor, Negligente:
A Necessary Check on the American Jury. 43 A.B.A.J 1003 (1037).



Page 51: Autumn 1980) Jury Nullification 71

evolve standards of community tolerance. To keep the law from becoming too
rigid ai d from losing touch with the society it regulates, some method for
achieving flexibility is necessary.

B. The Criminal Jury

The jury’s lawmaking role in criminal cases is more pronounced than in
civil cases. Ifjuries were restricted to finding facts, cases with no disputed fac-
tual issues would he withheld from the jury. But such cases arc presented to
the jury.* By its general verdict of innocence, the jury ma; free a person
without its verdict being subject to challenge. The judge cannot ask jurors to
explain their verdict, nor may the judge punish the jurors for it. Although
judges now generally tell jurors they must obey the judge’s instructions on the
law, the jurors may not be compelled to do so. If the jury convicts, however,
the defendant is entitled to a bioad range of procedural protections to ensure
that the jury verdict was fair and honest.

When ajury acquits a defendant even though he or she clearly appears to
be guilty, the acquittal conveys significant information about community atti-
tudes and provides a guideline for future prosecutorial discretion in the en-
forcement ol the laws. Because of the high acquittal rate in prohibition rases
during the 1920s and early 1930s, prohibition laws could not be enforced.
The repeal of these laws is traceable to the refusal of juries to convict those
accused of alcohol traffic. Even today, jury acquittals are numerous in rases
involving liquor laws and drunk driving, because the jury members may be
too "close to the conduct they arc asked to judge."7"

Juries have been able to "make" law in criminal settings by exercising their
veto power over enforcement of unjust laws and just laws in unjust circum-
stances. At the beginning of the nineteenth century in England, persons con-
victed of violating any one of over 230 crimes were automatically sentenced to
death.?® Jurors refused to convict because, although they recognised the de-
fendant’s conduct as criminal, they could not condemn someone to death for
an offense that they felt did not warrant such a penalty. In London, not only
did jurors petition to be relieved of being accessory to "judicial murder," but
also bankers petitioned to abolish capital punishment for forgery because the
penalty prevented convictions "and thus endangerjedj the property which it
[wasj intended to protect."*0 Jury acquittals also contributed to the downfall

77. Srr United Stale* v. Pa\i*. -tIF.2d H8 (Ith Cir. 1969). and United State* v. Fielding.
MH F. Su))j>. If, (I) PC, 1957). ,n,d on olhtr poundi. 251 F.2d 878 (PC. Cit. 1957). Ajudge can-
not direct a \crdict of guilt in tuth ta*c». Srr Commonwealth v. Archambauil. -118 Pa 90, 290
A2d 72(1972).

78. Il. Kuvin & Il. Ziisil. iuf)ta note 10. at 293.

79. /,/. at 311 n.7.

80. L. Rao/inouicz, a History or Fn».ii*i Criminal Law anh |lts Administration Him
1750 (1918), ifuiuj in United State* v. Donghcitt. 173 F2d at 1136 n 53. Note aim the following
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of tlie colonial Embargo Law, the Fugitive Slave Act, and the laws governing
the crime of seditious libel. Very few would argue that society is worse off be-

cause of thisjury action.
Discussion of the jury as lawmaker in criminal cases must not be misunder-

stood. The jury does not have the authority to make laws that will govern
other cases. Only once in our history was such an idea seriously suggested. In
Commonwealth v. Sullivan,8' the Supreme Judicial Court of Massachusetts faced
the question whether a particular game was a lottery within the meaning of
a criminal statute. Speaking for the court, Justice Oliver Wendell Holmes, Jr.
concluded that it was, because another jury had convicted a defendant who
had operated a similar game. Holmes considered the earlier conviction a deci-
sion that the game was a lottery and he thought that the law had been settled
by the earlier jury. Holmes said that "it is not necessary to go on forever, tak-

analysis from \V. Forsyth, History ok Trial jy Jury 367-G8 (2d cd. 1971). quoted in Furman v.
Georgia, 108 U.S. 238. 245 n.8 (1972) (Douglas, J , concurring):
When in respect of any class of offenses the difficulty of obtaining convictions is at all
general in England, wc may hold it as an axiom, that the law requires amendment. Such
conduct in juries is the silent protest of the people ayainst its undue severity. This was
strongly exemplified in the case of prosecutions for the forgery of bank-notes, when it
was a capital felony. It was in vain that the charge was proved. Juries would not con-
demn men to the gallows for an offense of which the punishment was out of all propor-
tion to the crime; and as they could not mitigate tl c sentence they brought in verdicts of
Not Guilty. The consequence was. that the law was changed; and when secondary pun-
ishments were substituted for the penalty of death, a forger had no better chance of an
acquittal than any other criminal. Thus it is (hat the power which juries posttil of refusing lo
pul (hr law inforce has, in the words of Lord John Russell, 'been (he rause of amending many
bad lawi which (lie judges would h we administered with professional bigotry, and above all. it has
this important and useful consequence, that laws totally repugnant to the feelings of the com-
munity Jor which they are made, can not [sic] long prevail in England, (emphasis added)
Blackstone referred to the practice of jurors '0 understate tlr value of stolen goods so defend-
ants could asoid the death penalts for minor thefts as "p.ous perjury."” 4 \V. Bl.sckstoni:.
Commintaros 238; see also W. R. Cornisii. Tut Jury 129 (1968). A North American example
of this phenomenon occurred in State v. Rennet, 3 Brevard 514 (S.C. 1815). where a jurs found
the defendant guilty of petty larcens rather than the capital effense of grand larceny. This ver-
dict was possible only by disbelieving the sworn testunoov of all the witnesses as to the value of
the propem stolen On appeal, the right of the jury to nod facts against the evidence was
upheld. A more recent example is People v. Gunman, &4 Cal App. 3d 775. 134 Cal. Rptr. 834
(1976) where a jury found an act of oral copulation to he consensual despi'c all evidence to the
contrary.
Professor l-awrencr Friedman has defended the jury's inclination to find facts consistent with
the equities of the case'
This type ol behasior has heen called jury lawlessness, hut thete is s micthing strange m
calling lawless a power so carefulls built into law Juts power meant that a measure of
penal 'reform’ could take plate without formal change *i legal insiruiiuns. Jerome Hall
has suggested that, as social attitudes towards criminals and crime begin to change, the
cliangrs fust appear i.t the administration of tiimmal justice; penal 'reform'—enacted
laws and new rules—follows as a ‘ratification of ptactiies* ahraits developed.
I.. Fmiiosi k. A llisroMs iii Asiikiian | ss» 252 (1973) The rrfrieitce to Jerome Mali is to |.
Hail. I'niri. Law, ami Socii iv 11D (2d ed 1952)
81 146 Mass 142. 15 N.E 491 (1888)
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ing the opinion of the jury in each new case that comes up."& In his view, as
juries rendered verdicts on factual questions, these facts would become mat-
ters of law. The jury would thus nave a substantial opportunity to make law.

Holmes's view has not prevailed, and as the law now stands, the ability of a
jury to make law that governs other cases is minimal. At best, a succession .if
jury verdicts can convince a prosecutor not to pursue certain cases or a legis-
lature to rewrite or repeal a certain law. Consider, for example, the conduct
ofjuries in some San Francisco cases several years ago. The San Francisco Po-
lice Department escalated its anti-prostitution efforts by decoying female po-
lice olficers in "clinging" outfits on city street corners. These women were
"wired for sound” and were authorized to arrest men proposing illicit sex
with them. In the first court cases about this practice, juries acquitted after lit-
tle deliberation. Interviews with the jurors revealed that the acquittals were
based on a belief that the police practice constituted entrapment.8 The prac-
tice soon stopped. The jury once again made law. The police tried to enforce
the prostitution laws and the prosecutor was compelled to bring the cases.
The judges would not dismiss the charges. It was left to the jury to bring the
community conscience to bear on the issue. The jury verdicts were not neces-
sarily votes in favor of prostitution, but they did express popular concern
over police practices and victimlcss crimes.

State v. Alorse, a case involving indecent assault upon a minor, expressly
recognizes the necessity of the jury to exercise its function as the community's
conscience. The defendant argued a reasonable mistake of fact concerning
the girl’s age, but the court held that the statute did not provide for such a
defense. The court noted:

There may be cases where an application of (the statute] leads to an unjust
result. This is not one of them. In fact situations where the underage female

is the aggressor and her male partner the real victim, it is likely that the good

judgment of fnoitcutors and jurors will prevent a miscarriage of justice, [emphasis
added]*5

It is difficult to find a more express recognition of the value of the nullifica-
tion power to save the law and the court from doing an injustice to the de-
fendant. Courts depend on juries to do the right thing, even when it involves
nullification of the judge's instruction. Because of the jury’s unique nature,
composed of lay people drawn from the entire community and accountable
only to themselves for their verdict, the jury is free to act as a moral arbiter of
disputes that cannot be resolved satisfactorily by other legal officials.

82. Id. at H5: 15N.E. at I'M.
83. O'Brien. Potter I'itt T'Ofn Lose in Court 7\Ati. San Francisco S"nda> Examiner { Chronicle.

May 20. 1073. ai Itl. col. I.
84. 281 Minn 378. 101 N.W.Sd 899(1968).

83. Id. at 385. ICI N.W. 2d at 703.
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Euthanasia is another highly publicized crime that prosecutors are com-
pelled to bring to court and judges are compelled to send to juries, even
though both know and generally hope that juries will probably acquit.86 In
this ritual, the letter of the law may be preserved without sacrificing justice in
the process.

Judicial support or recognition ofjury nullification has many forms. In a
1949 case decided by tl e U.S. Co irt of Appeals for the Ninth Circuit,87 the
court noted how thejuiy system has survived intimidation by judges, the gov-
ernment, and even popular violence. In "flagrant” cases, acco.J;ng to the
court, "thejury has always exercised the pardoning power, notwithstanding the law,
which is their actual prerogative." [emphasis added]8 The fact that the jury
did not nullify in that particular case was, in the court's view, further proof
that the defendant's conviction should be upheld. In other words, the court
said that if the defendants were truly the victims of injustice, the jury would
have nullified.89 Its failure to do so supported the conviction.

66. Shcnkcr. Euthanasia: Two Arw Cases to Consider, N.Y. Times. July 1 1973. § 4 (Editorials),
at 3, col. 1 For recognition that juries often acquit in euthanasia cases and that the legal svsicm
has not fully adjusted to a clear policy on this crime, see Kutner, Due Process of Euthanasia: The
Living It’ill, .4 Proposal. 44 Ind. LJ. 539 (1968-69); and Sher, Legal Aspects of Euthanasia. 36
Albany L Rev. 674 (1972). One judge, sitting without a jury, released a defendant in a euthana-
sia case reasoning that juries traditionally acquit in such cases. Crim. No. 58-3636 (Cook Co.. Il
1958), discussed in Williams. Euthanasia and Abortion, 38 U. Cot.0. L, Rev. 178. 1S4-87 (1966).
Charles Clrtis. in his book. It’s Yock Law (1954) observes:

The jury has thefunction of making exceptions. We are rule-ridden. Juries relieve the judge
of the embarrassment of making the necessary exceptions. They do this, it is true, bv
violating their oaths, but this. 1 think, is better than tempting the judge to violate his
oath of office .. ..

Euthanasia is one example of exceptional cases. The law recognises that it is incapable
of dealing with euthanasia directly and candidly. So the law handles these killings devi-
ously, or better, disingenuously. Licking itself the genius to cope with them, the !aw
turns them over to ajury, puts the jury on oath to decide according to the evidence, and
at the same time takes pains to set no penalty on the jurors if they break their oaths,
[emphasis added]
Id at 94.
See also higher, A Dialectic: The Fulfillment and Decrease of Passion in Criminal Law. 28 Rt tcers
L Rtv. 861. 933 n.344 (1975). Professor higher discusses jury nullification at pages 932-37 and
concludes that "the jury's prerogatives should he retained.” Id. at 937.
87. Local 36 of Int'l Fishermen & Allied Workers of America v. United States. 177 F2d 320
(9th Cir. 1949).
88 1d. at 339.
89. |/iflagrant instances, the /toy has always exercised the pardoning power, notwithstanding
the law. which is their actual prerogative. This feature is of more importance here, since
the jury, notwithvtatidh .; the arguments regarding economic oppression, did nut see lit
to acquit appellants . . [/luriri uhi/li repeel common irnse and the sentiment of local
communities do, in fait, modify the doctiwe of taw. Snell a process is Mill going on. (emphasu
added|
Id.
Another Nimli Circuit panel supported the lawmaking role ol the jutv a lew sears earlier As
the majority observed in Mmrii v. United Stairs, 156 F.2d 525, 530 (9th Cir. 1946), “Juries tin.
however, have decisions to make that arc not wholly (actual.”
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C. 'I'ne U.S. Supreme Court's Recent Views
on the Jury’s Lawmaking Role

The Supreme Court has been silent on the nullification instruction9 since
Sparf and Hansen.91 However, in a number of recent cases the Court has rec-
oghized the jury’s role as the community’s conscience and its importance in
bringing common sense to the interpretation of technical laws. In the 1968
case of Duncan v. Louisiana,®2 the Court ruled that the U.S. Constitution re-
quires states to provide jury trials for all defendants facing a possible punish-
ment of six months or more. The justification for this ruling was not that ju -
rors are more efficient or more reliable as finders of fact than judges, but
rather that they bring the community’s comrnon-sense approach to the matter
and can mitigate the harshness of the law in appropriate cases. The key
passage in Justice Byron R. White's majority opinion provides a persuasive ar-
gument favoring jury nullification:

A right to jury trial is granted to criminal defendants in order to prevent oppression by
the Government. Those who wrote our constitutions knew from history and ex-
perience that it was necessar) to protect against unfounded criminal charges
brought to eliminate enemies and against judges too responsive to the voice of
higher authority. The framers of the constitutions strove to create an inde-
pendent judiciary but insisted upon further protection against arbitrary ac-
tion. Providing an accused with the right to be tried by ajury of his peers gave him an
inestimable sajeguard against the corrupt or overzealous prosecutor and against the
compliant, biased, or eccentric judge. If the defendant preferred the common-
sense judgment of ajury to the more tutored but perhaps less sympathetic re-
action of the single judge, he was to have it. Beyond this, the jury trial provi-
sions in 'he Federal and State Constitutions reflect a fundamental decision
about the exercise of official power—a reluctance to entrust plenary powers
ovi the life and liberty of the citizen to one judge or to a group ofjudges.
Fear of unchecked power, so typical of our State and Federal Government in
eiher respects, found expression in the criminal law in this insistence upon com-
munity participa ion in the determination of guilt or innocence, [emphasis added] R

justice White did not say specifically what the jury should be told about irs re-
sponsibilities. but one cannot help but feel that he was imagining that a rep-

90. The Supreme Court has specifically recognized, with apparent approval, the jury's power
to nullify. In ’lorisscitc v United States. 312 U.S. 216. 276 (1952). the Court concluded its opin-
ion with the following language:

Had the jury convicted on proper instructions it would be the end of the matter. Butju-
ries are not bound by what seems inescapable logic to judges. . .. They might have re-
fused to brand Morissctte as a thief. Had they done so. that too would have been the
end of the matte..
Express approval of the pardoning power is also found in United States v. Dottcrwcich, 320 U.S.
277. 285 <1913). involving strict criminal liability. Noting that hard cases may arise under this
doctrine, the Court observed, "the good sense of prosecutors, the wise guidance of trial judges,
and the ultimate judgment of juries must be trusted.™ [emphasis added]. The Court was not referring to
the jury's fact-finding role.

91. Sparfand Hansen v. United States, 156 U.S. 51 (1895); sec discussion of this case in text
at notes 36-40, supra.

92. 391 U.S. 145(1968).

93. Id. at 155-56
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resentative jury mighi well have exercised the nullification power. The Duncan
case involved a nineteen-year-old black who was given a sixty-day jail sentence
because he jostled a white teenager after a discussion in which the black youth
attempted to act as peacemaker between whites and blacks.

A second 1968 Supreme Court decision, Witherspoon v. Illinois,0' confirmed
that the Court was acutely aware of the jury’s role as community conscience,
and wanted to strengthen it. Witherspoon was sentenced to death by ajury
from which, in accordance with an Illinois statute, all persons who harbored
any doubt over imposing the death penalty were excluded.%

The Court declared this procedure unconstitutional, a violation of Wither-
spoon's right to due process of law, because lIllinois had impaneled a “hanging
jury" and thus “stacked the deck" against the defendant.06 The Court opinion
suggests that it views the jury’s essence as the ability to express its common-
sense judgment, subject to each juror’s willingness ro pay respectful attention
to th * law as ordained by the legislature and as explained by the court. The
Court said:

[0]ne of the most important functions any jury can pcrjorm in making such a selec-
tion [between life and death] is to maintain a link between contemporary community
values and the penal system—a link without which the determination of punish-
ment could hardly reflect "the evolving standards of decency that mark the
progress of a maturing society." [emphasis added]97

94. 391 U.S. 510 (1968).

95. The Illinois statute said the judge should excuse every juror who states that “he has con-
scientious scruples against capital punishment, or that he is opposed to the same.” (391 U.S. at
512, quoting Ill. Rev. Stat. ch. 38. § 743 (1959); that section was not specifically repeated in the
Code of Criminal Procedure of 1963. hut the Illinois Supreme Court has held that § 743 is incor-
porated into Ill. Rev. Stat.. ch. 38. § 115-4(d) (1967), which states that "(e)ach party may chal-
lenge jurors for cause ")

96. Id. at 523.

97. 1d. at 519 n.I 5.

The right of ajury to express community values and to temper the strict rule of law has been
considered relevant not only in the determination of guilt, but also in the selection of penalty in a
capital case. However, a Florida death penalty statute that permits a trial judge to impose death
after ajury penalty verdict of life imprisonment raises the issue of the juiy's inherent power in a
criminal proceeding to decide for the accused despite the letter of the law. Florida Code. Section
921.141 (1977).

Under Florida law. after a person has been convicted of a capital offense there is a separate
jury hearing on penally, with a majority verdict necessary for life or death. The trial judge may
reverse a verdict for either life or death hut the Florida Supreme Court reviews all death sen-
tences.

In Tedder v. State. 322 So. 2d 908 (Fla. 1975). the Florida Supreme Court said that in order to
sustain a death sentence after a reversal of a jury life serdict "the facts . . . should be so clear and
convincing that virtuallv no teasonable person could differ.” Id. at 910. Justice Arthur England,
concurring in the later case of Chambers v. State, 339 So. 2d 204 (Fla. 1976). explained that the
purpose of overturning verdicts of life was "to insuie the jurv's adherence to law" and to prevent
an "impassioned and unreasoned" decision to spare a defendant's life. Thus, the power nr nullify
is central to the Constitutionality of the Florida procedure.

The U.S. Supreme Court, in Witherspoon v. Illinois, 391 U.S. 510 (1968), applied the sixth
amendment to the penalty decision in a capital case by barring the broad use of challenges for
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The Court did not pursue this issue further, but it seems logical- if the jury
is to maintain this link— to tell jurors that they have the authority to reject ju -
dicial instructions when they conflict with community values.18

In 1971, the Supreme Court explicitly acknowledged the importance of
jury nullification in shaping law. The case challenged the constitutionality of
the death penalty. In explaining why many states left the question whether to
impose the death penalty to the jury, the Court noted thatjuries were already
making such decisions by refusing to convict in cases with sympathetic de-
fendants or mitigating circumstances:

cause to eliminate those with scruples against death. Obviously the Florida procedure serves pre-
cisely the end condemned in Witherspoon: to obtain a death sentence where "the law" requires it,
despite the reluctance of a fairly-chosen jury to impose it. Thus, Witherspoon logically protects the
sixth amendment integrity of a capital penalty jury (including the power to "nullify" for life),
even though the states may be free to exclude jury participation in capital sentencing,

Presnell v. Georgia, 439 U.S. 14 (1978), suggests another challenge to the Florida procedure
under the due process clause of the fourteenth amendment by holding that "fundamental princi-
ples of procedural fairness apply with no less force at the penalty phase of a trial in a capital case
than they do in the guilt-determining phase of any criiT'inal trial." Id. at 16. The earlier case of
Gregg v. Georgia, 428 U.S. 153 (1976), noted that any attempt in a trial of gnilt to override "the
discretionary act of jury nullification™ would he "of course . . . totally alien to our notions of criminal
justice.” (emphasis added]. Id. at 199 n.50. Therefore, what would be "totally alien” in
determining guilt may not be permitted in choosing life or death.

Another rationale for rejecting the Florida procedure on either sixth or eighth amendment
grounds is suggested by McGautha v. California, *lo2 U.S. 183 (1971), and by the views of Justices
Douglas, Burger and Powell in Furman v. Georgia, 408 U.S. 238 (1972). These opinions hold that
jury nullification has been crucial in the restrained application of the death penalty according to
"evolving standards of decency." The Florida practice of overruling life verdicts aborts this pro-
cess of evolution in the bud.

At present there are at least twenty-six persons in Flo'ida under sentence of death after jury
verdicts of life. Cases presenting constitutional challenges to death sentences after life verdicts
pending in the Florida Supreme Court are Phippen v. State (FSC Case No. 54, 664); Porter v.
State (FSC Case No. 55. 841); and Johnson v. State (Case No. 56, 167). In Douglas v. State, 373
So.2d 895 (Fla. 1979), il:e Court rejected a fifth amendment double jeopardy argument. As of
December, 1979, that decision was on appeal in the habeas corpus action of Douglas v. Wainwright,
No. 79-775-Civ.T,K. (M.O. Fla.). The lives of these people are now linked to the survival of the
jury as we know it.

We gratefully acknowledge the advice and assistance of Margo Paula Schulter of San Francisco
for compiling the information on the Florida statute.

98. Justices Black and White, in their dissenting opinion, criticized the Court for ignoring the
decision made by the Illinois Legislature that ajury in a capital case should be biased toward cap-
ital punishment, and argued that the jury should not be encouraged to nullify the legislature’
decision (391 U.S. 535-40, at 541-42). It is conceivable that the majority did mistakenly fail to
consider the intent of the Illinois Legislature, but it is much more likely that they believed it to be
unconstitutional for a legislature to deprive ajury of its power to nullify, because such a power is
inherent in the American concept of a jury.

The Court's majority opinion tempered the jury's power of nullification somewhat by de-
manding that each juror be willing at least to consider imposing the penalty desired by the legis-
lature and by allowing the exclusion of those prospective jurors who had formulated a firm and
unyielding determination to disobey the law. (391 U.S. at 522 n.21). Only Justice William O.
Douglas would have gone one step further and said that even those persons unalterably opposed
to the death penalty should be allowed to participate in the determination of whether the death
penalty should be imposed. (391 U.S. at 528). See generally Note, Trial by Jury in Criminal Cases.
69 Con st. L. Rkv. 419, 419-32 (1969).
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In order to meet the problem ofjury nullification, legislatures did not try,
as before, to refine further the definition of capital homicides. Instead they
adopted the method of forthrightly granting juries the discretion which they
had been exercising in fact.90

Still more recently, in 1974, the Court again acknowledged the lawmaking
function of the jury. The Court stated that it was appropriate to allow the ju -
rors to decide— based solely on their individual knowledge and experiences
— what constitutes the contemporary community standards of obscenity.10

The Supreme Court has clearly refused to confine the jury to a fact-
finding role and has, in rc«_ent years, specifically acknowledged the role of the
jury as a repository of community wisdom and as a lawmaking body. The
jury brings community standards to bear on any number of legal questions,
and the act of refusing to convict some defendants in special circumstances is
consistent with that role. One final case that illustrates this view is the 1975
case of Taylor v. Louisiana.101 The Court faced the question of whether a male
criminal defendant had standing to challenge a state statute that excluded
women from jury service except those who had filed a written declaration of
their interest in serving. The Court held that the defendant had standing and
struck down the law as discriminatory, once again affirming its commitment
to the jury:

The purpose of ajury is to guard against the exercise of arbitrary power— to

make available the commonsense judgment of the community as a hedge

against the overzealous or mistaken prosecutor and in preference to the pro-
fessional or perhaps overconditioned or biased response of ajudge.102

Justice White’s opinion for the Court pointed out that this purpose could
hardly be served if distinctive groups in the community were excluded from
jury service: "Community participation in the administration of the criminal
law ... is not only consistent with our democratic heritage but is also critical
to public confidence in the fairness, of the criminal justice system."13 Citing
and approving the Federal Jury Selection Act of 196S,H as legislation de-
signed to enhance the jury’s role as representative of the community, the
Court stressed that “the Committee Reports of both the House and the Senate
recognized that the jury plays a political function in the administration of the
law.” [emphasis added]1®6 That political function was articulated in the House
Report as follows:

99. McGautha v. California, 402 U.S. 183. 199 (1971).

100. Jenkins v. Georgia, 418 U.S. 153 (1974); Hamling v. United States, 418 U.S. 87 (1974).
In Hnmting, Justice Rehmijtiist wrote for the Court that a juror may "draw on knowledge of the
community or vicinage from which lie comes in deciding what conclusion ‘the average person, ap-
plying contemporary communitv standards' would reach in a given case." 418 U.S. at 105.

101. 419 U.S. 522 (1975).

102. 1d. at 530.

103. Id.

104. 28 U.S.C. 8§ 1801 rt. stif. (1970),

105. Taylor \. Louisiana, 419 U.S. 522, 529 (1975).

Nrt**: 7hi* may t*
pratooto* toy copyright Is*
(Ttt* 17 US Cocfc)
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It must be remembered that the jury is designed not only to understand the
case, but also to reflect the community's sense of injustice in deciding it. [emphasis
added]10*

Justice White’s language, that the function of the jury is to protect against ar-
bitrary power by making available the common-sense judgment of the com-
munity “in preference to the professional .. .judge,"107 supports thejury nul-
lification position. This conclusion seems especially true when this language is
added to his later observation that the jury is "critical to public confidence” 108
in the processes of law.

A jury that is denied the nullification instruction is less apt to act as the
common-sense conscience of the community and may be apt to disrespect the
system that deliberately withholds vital information necessary for its perfor-
mance.10 It seems hypocritical to laud the jury as a bastion of liberty, pro-
tecting the citizens from oppression by the government, but decide that jurors
should not be informed that this is their historic role. As explained above,110
early common law juries were instructed about their broad powers. Today, al-
though the same view of the jury prevails, jurors are told far less.

V
How Jury Nullification Works in Practice Today

Indiana and Maryland have maintained their commitments to a candid
jury nullification instruction, and they provide laboratories that illustrate how
this instruction operates.1ll Although further empirical work is necessary,
scholars and judges have written frequently about the instruction in recent
years.

A, Indiana

The Indiana Constitution says that ”[iln all criminal cases whatever, the
jury shall have the right to determine the law and the facts."'12 During the

106. H. R. Rep. No. 1076, 90th Cong., 2d Sess. 8 (1968); 1968 U.S. Code Cong. Ad. News
1797.

107. 419 U.S. at 530.

108. Id.

109. The Supreme Court has not, of course, granted the jury power to decide all questions of
law, see, e.g., Jackson v. Denno, 378 U.S. 368 (1964), and has in general .ried to encourage legisla-
tures to provide general guidelines to aid juries in their exercise of discretion. See, e.g., Ginccio v.
Pennsylvania. 382 U.S. 399 (1966); United States v. Park. 421 U.S. 658, 678 (1975) (Stewart. J,,
dissenting); and Gregg v. Georgia. 428 U.S. 153 (1976).

110. See text at footnote 23, supra,

111. Georgia's code also preserves the right of the jury to decide the law: "On the trial of all
criminal cases the jury shall he the judges of the law and the facts, and shall give a general ver-
dict of'guilty’ or ‘not guilty’" . .. Ga. Cook Ann. § 27-2301 (1978). The Georgia Supreme Court
has, however, interpreted this provision to deny the jurors the opportunity to leant that they
have this power. Brown v. State. 40 Ga. 689 (1870).

112.  Ino. Const, art L § 19. See generally Note. The Jury's Role Under (he Indiana Constitution,
52 Ind. L.J. 793 (1977) |hereinafter cited as iudiana Note|.
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nineteenth and early twentieth century this provision was cited rarely, but the
Indiana Supreme Court stated in 1967 that it means exactly what it says, and

is constitutional:113

It appears to this Court that Art. I, § 19 taken in conjunction with the pre-
sumption of inm.ccncc is far from an outmoded, archaic anachronism.
Rather, despite its venerable age. it appears to be in the vanguard of modern think-
ing with regard to the full protection of the rights of the criminal defendant, [emphasis
added]"'1l

The decisions of the Indiana appellate courts explain how the jurv nullifi-
cation instruction works in actual practice. A review of some of the recent de-
cisions may reduce fears that critics of the instruction have expressed.

1. Caii theJury Declare a Statute Unconstitutional?

No. The Indiana Supreme Court has stated, in cases involving the prosti-
tution statutes of Indiana that, "the constitutionality of a statute is not a mat-
ter for the jury."113 The jury’s prerogative lies with questions of the applica-
tion of the law. The question of the law’s constitutionality resides with the
courts.

2. Can theJ my Define or Create Crimes?

No. "Hugh no case has been presented to Indiana’s appellate courts
where the jury has created a new crime-on its own, the Indiana Supreme
Court has specifically rejected the jury’s power to do so on several occasions:

It was never intended that the legislative prerogative to define crime be ex-
tended to the jury.110

Juries are not at liberty to create new offenses, or find a defendant guilty of
an offense not charged even though they might attempt to do so. because the

113. Hollidnv v. State. 254 Ind. 85. 257 N.E. 2d 679 (1970).

114. Pritchard v. State. 248 Ind. 566. 576, 230 N'.E. 2d 416. 421 (1967).

115. Sumpter v. State. 261 Ind. 471. 480, 306 N.E. 2d 95. 102 (1974). cert, denied. 425 U.S.
952 (1976): Fultz v. State. 265 Ind. 626. 629. 358 N'.E. 2d 123. 125 (1976); Beavers v. State. 236
Ind. 549. 558. 11l N.E. 2d 118. 122 (1957).

116. Denson v. State. 263 Ind. 315. 320. 330 N.E. 2d 734. 737 (1975). This statement was
made in response to a convicted armed robber's appeal challenging the trial court's refusal to give
one of his instructions. The requested instruction was taken from Article 1. § 18. of the Constitu-
tion oi Indiana which provides (hat "(t]be penal code shall lie founded on the principles of refor-
mation. and not of vindictive justice.” The defendant contended that the instruction should have
been given because the jury is the determiner of the law and facts.

I he Supreme Court found that Article 1. § 18. "is an admon' 'tin to the legislative branch of
the government' in relation to the formation of public policy, and that "the jury is, in fact, con-
Imed to the existing law of the State in making a determination in a criminal case." 263 Ind. at
320. 330 N'.E, 2d at 737, The Court ruled that although the instruction was "a correct statement
of the law, it is inapplicable as an instruction to a trial jury." 263 Intl. at 320. 330 N.E. 2d at 737.
I Inis, it seems that the jury may not define what is a crime, but must take the law as defined by
the legislature and then determine its applicability in a given criminal case. The Court stated that
"lilt is (the jury's] ., . duty to apply the law to the facts of the case, and they have to lie the judge
of both, to come to a conclusion as to both," 263 Ind. at 319. 330 N.E. 2d at 737.



Page 51: Autumn 1980| Jury Nullification 81

judge in the Inst analyst* has n duty under his oath to invoke the constitution,
and prevent a travesty on justice.l17

3. Can the Jury Return a Conviction for a Leaser Offense When the Evidence
Does Not Support a Convictionfor This Offense?

This question is similar to the one the U.S. Supreme Court faced in the
1895 Sparfand Hansen case,118 and it has been discussed on several occasions
by the Indiana courts. Juries are authorized to convict for lesscr-includecl of-
fenses that arc “necessarily" included in the charged offense, if all elements of
the lesser crime are included in the greater crime. Problems arise when the
"lesser" offense has additional elements. The manslaughter instruction in
Sparf and Hansen appeared to present this problem because manslaughter
generally requires a sudden heat of passion, but that clement may not be nec-
essary for murder.

Indiana’s Third District Court of Appeals considered this issue in 1976 in
an assault case."1 The accused, Holloway, was stopped in his automobile by a
police officer for suspicion of shoplifting. Before the police officer could ar-
rest him. Holloway drove into the officer, knocking him down and causing
bruises and minor abrasions. Holloway was charged with "assault and battery
with intent to kill." but the jury returned a verdict of "aggravated assault and
battery." a charge that is not necessarily a lesser-included one because a re-
guired element is great bodily harm or disfigurement.

The Court of Appeals reversed the conviction because the lesser charge
was not supported by the evidence thus holding that Indiana juries cannot
alter the legislative requirements for conviction even when convicting for a
lesser offense. The court distinguished other cases that permit juries to con-
vict for manslaughter even without a sudden heat of passion by concluding
that the sudden heat requirement is a legal fiction that helps define man-
slaughter as "an intentional and unlawful Killing without malice."120 Under
this interpretation, manslaughter becomes a "necessarily” lesser-included of-
fense. and jury convictions for manslaughter when murder is charged become
proper.12l

This issue is likely to arise again, but the Holloway case provides sound
guidance about how the jury nullification instruction relates to these difficult
issues. Juries instructed fin their power to nullify have no greater power to

117. Beaver* v. State. 236 fuel. 549, 557-58. MI N.E. 2d IIS. 122 (1057). tiling Parker s.
State. 136 Ind. 281. 35 N.H. 1105 (1804).

118. Sparf and Hansen v. United States. 156 I'.S. 51 (1805). discussed in text at notes 36-10.
supra.

110. Holloway v. State. 352 N.H. 2d 523 (Ind. App. 1976).

120. Id. at 526.

121. ('nnipare Sparl and Hansen v. United -States. 156 U.S. 51 (1895), text at notes 36-40, ju-
pro. and holding* in other juimiii lions, note 40, sufru.
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depart from the statutory guidelines defining crimes than do juries not so in-
structed.

4. Can the Court Give Mandatory Instructions?

No. The trial judge cannot tell the jurors they must convict if they find
certain facts,12 but the judge can explain the law to the jurors and give them
guidelines and examples about how the law was meant to be applied.123 The
jurors are also told that they have the right to determine and construe the law
themselves, even though their determination may differ from the judge’s.241

5. What Is the Role of Counsel?

Indiana's courts have been silent on the role of the lawyers in discussing
the law with the jury. Trial judges generally control counsel arguments, but
whether a trial j ldge could prevent an attorney from presenting a version of
the law contrary to the judge’s instruction remains an unresolved issue in
Indiana.15

6. Summary

Indiana has adjusted easily to its nullification instruction and jurors appear
to have acted responsibly. There is no evidence indicating that juries are
acquitting more often or that judges are unhappy with the instruction. Appel-
late courts are interpreting the provision conscientiously, recognizing the im-
portant role thatjuries play, but also protecting the rights of the accused.1%

B. Maryland
Maryland’s constitutional provision on the jury’s power reads as follows:

In the trial of all criminal cases, the Jury shall be the Judges of Law, as well
as of fact, except that the Coutt may pass upon the sufficiency of the evidence
to sustain a conviction.127

122. Pritchard v. State, 218 Ind. 5C6, 230 N.E. 2d 110 (1967): sec also Candler v. Slate. 266
Ind. 140. 303 N.E. 2d 1233 (1077).

123. Powell v. State. 100 Ind. App. 557, 312 N.E. 2d 521 (1971) provides otic example. 7 nc
trial judge told the jurors that “the use of the slightest force in pushing aside a door in order to
enter don constitute a breaking through the doorway." Id. at 560, 312 N.E. 2d at 522. The de-
fendant asserted that this language was mandatory in character. Id. 7'he appellate coutt ruled
that "(a)lthough this instruction is not of a class that should serve as a model lor future jury in-
structions due to its mandatory nature, it served only to point out to the jury the sole conclusion
they could have reached given certain facts, and not to select one ultimate conclusion of fact for
the jury from several alternatives.” ld. at 561, 312 N.E. 2d at 323. Thus, although a mandatory
instruction "invades the constitutional province of the criminal jury." id. at 561, 312 NT!. 2d at
523. this instruction was not grounds for reversible error because the accused was not prejudiced
"since the jury could not have properly found otherwise." Id.

121. Sff. t.g.. Sankey v. Stale. 157 Ind. App. 627. 631-35, 361 N.E. 2d 235. 239 (1973).

125. Stf generally Indiana Note, lufim note 112. at 806-10.

126. Id. at 810-11

127. M>. Const, art. 15. 5 5.
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Because of this constitutional mandate, this instruction is 9 en to criminal ju -
rors in Maryland:

Members of the Jury, this is a criminal case and under the Constitution and

the laws of the State of Maryland in a criminal case the jury are the judges of

the law as well as of the facts in the case. So that whatever 1 tell you about the

law while it is intended to be helpful to you in reaching ajust and proper ver-

dict in the case, it is not binding upon you as members of tbe jury and you

may accept or reject it. And you may apply the law as you apprehend it to be
in the case.13*

This instruction is different from ones suggested above as appropriate jury
nullification instructions,12 but its use helps to understand how the nullifica-
tion instruction might work.

1. The Nature of the Instruction

How does the Maryland jur* instruction work in practice? Some of the
answers to questions about the jury’s role in Maryland are like those in In-
diana. Jurors do not, for instance, have the right to declare a statute
unconstitutional, and lawyers are not permitted to argue that a statute is
unconstitutional.13

To protect the accused from a jury that might act improperly, a number
of safeguards have been built into the trial process. The trial judge decides all
questions concerning the admissibility of evidence. If either party requests the
judge to do so, he or she must give the jury an advisory instruction on the
law. If the trial judge thinks insufficient evidence exists to support ajury ver-
dict of guilty, he or she is empowered to issue a directed verdict of acquittal.
If the jury has misapplied the law to the prejudice of the accused, the trial
judge can order a new trial. Similarly, the Maryland Supreme Court can re-
view the sufficiency of the evidence if the defendant argues on appeal that
the jury has convicted improperly.13l The defendant, therefore, has the bene-
fit of a jury determination on the applicability of the law, but is protected
from ajury that might use its power to the defendant’s detriment.

The attorney is allowed to argue the law to the jury and can present any
disagreement about the applicable law to the jurors for their resolution.13?

128. Wyley v. Warden. 372 F.2d 742. 743 n.l (4th Cir. 1967).Juror* arc sometimes cautioned
against relying on their own prejudices, and can be instructed not to "apply the law as you think
it ought to be or what it should he, but what, in fact, it is in this case." Hamilton v. State. 12 Mil.
App. 91, 98. 277 A.2d 460. 464 (1971).

129. Compare example* in the text at note* 3, 9. and 44. and in note 64.

130. Franklin v. State 12 Mil. >36 (1858)

131. Slansky v. State. 192 Md. 94. 108. 63 A.2d 599. 006 (1919): Giles v. Stale. 229 Mil. 370.
384-85. 183 A.2d 359, 366 (1962), appeal dumuud for uant oj a uibitantialfederal quotion, 372 1'S.
67 (1963). Cf. brads v. Maryland. 373 U.S. 83 (1963) (court, not jury, rule* on effect improperly
excluded evidence would have had on jury's verdict).

132. ixwiv v. State. 2 Mil App. 678. 686-87. 237 A.2d 73. 78 (Ct Spec. App. 1968)
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The: judge may, however, “dissent” from counsel's interpretation, and present
his or her views in the form of an “advisory” instruction.133

2. llon' Maryland's TrialJudges View the Instruction

The instruction informing jurors about their power appears to have served
Maryland well. One critic of the instruction, writing in 1943, conceded that in
Maryland "[cjriminal trials go on with fair success and justice."134 More re-
cently. Professor Gary J. Jacobsohn surveyed Marybnd’sjudges in 1975 to de-
termine their views.1% Professor Jacobsohn sent questionnaires to the
eighty—one circuit court judge, and received forty—four responses. The ques-
tionnaire asked what effect the instruction had on the outcomes of trials. Most
responded that the instruction had "not been a significant factor in shaping
the output of the trial process."130 Only three of the responding judges felt
that trial outcomes were frequently affected by the instruct.on; another eight
said verdicts were occasionally affected.137 Jacobsohn suggested that many
lawyers did not take advantage of the instruction because they were uncertain
about its meaning and their rights.138 Only eight of the forty—four responding
judges felt negatively about the instruction. The responses of most judges
suggest that they think the instruction should be retained.13 Jacobsohn sur-
mises that "to the extent that the provision is valued, it is valued precise’ be-
cause its impact is so marginal.”110

Professor Jacobsohn also asked the judges specifically about jury nullifica-
tion. Twentv-two of the thirty-six judges who responded to this question dis-
approved of this jury power: the other fourteen supported it because such
verdicts informed them about community reactions to the laws and enabled
the jury to act as the "conscience of the community "m The judges who com-
mented on disagreements they had experienced with juries did not think
many were actually instances of jury nullification. Only two judges felt that
opposition to the relevant law was the most important factor in such disagree-
ments. and only two others felt that oppo i-ion to the anticipated harshness of

133. Si/em.irc t. Stale, 3 M<l. App. .107. 248 A.2d 417. 421 (Ct. Spec. App. 1*168); iff
Sthankcr s. Stale. JOS Md. 13, 22. 116 A.2«l 303. 367 (11>55); Jacobinhn. Tht Right tn Diutgrrr:
Judgfi, Junei. dint th- Ailmiiiisttntinn of Criminal Jmtiff in Maiylanti. 1076 Wash. U.l..Q. >71
377-7*1.

134. Dennis, .Mnryniiil'i Antn/itr Cinntitiitinnnl Thorn. 22 t'- I'*. « Kit. mSiMI‘.MS).

133. Jucubtultn. iufint note 133.

13G. lit. .it#8.).

137. hi. .it384.tali. 1

138. lit. .11380-81.tali 6.

130. hi .it31U).

140. 1d. at5H)

141. hi. 1 3117. V=8 ii.71 Mu»st Ul the iiidgrs ulto opposed nullifuatioii did mi became they

tvhiili. Lcording to |.iKil)Mihii. “nt.it lit the must pnut-ilul thcoiriital iili|ciiiitii hi the practice."
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the penalty was the crucial fact.M2 Other judges explaining judge-jury lis-
agreement mentioned the juors' reaction to the defendant’s personality or to
the persuasive force of one of the attorneys.H3 These comments explained
the infrequent instances when the jury verdict differed from the judge’s view
of the case.

Although forty of the forty—four responding judges stated that their own
instructions constituted one source of law for the jurors, a significant number
stated that jurors received knowledge of the law from other sources. Twelve
judges felt that the attorneys’ interpretations of law were one source of law
relied on by the juries. Seven judges felt jurors relied on their own knowledge
of the law and nine stated that jurors relied on their emotional commit-
ments.?* Professor Jacobsohn summarizes this part of his study:

It appears, then, that the traditional deference to the judge’s authority is not

seriously, if at all. diminished by the advisory nature of judges' instructions in

Maryland. Nevertheless, the fact that more than one out of every four judges

believes that counsel's interpretations of the law constitute an important

source of juror legal awareness calls attention to the difference between
Maryland's practice and that of other jurisdictions.141

Thus, two states tell their jurors they should do more than simply evaluate
the facts: and their criminal justice systems apparently work as well as those
of other states. Nonetheless, most judges and some commentators continue to
resist this idea. It is. therefore, important to take a closer look at the contours
of the current controversy.

Vi

The Current Debate O ver Jury Nullification

Modern opposition to the jury nullification instruction can be divided into
five arguments:

(@) it would be anarchy to give it:

(b) it is unnecessary;

() it is unwise:

(d) the nullification power is necessary, but better left unsaid; and
(e) the instruction would impair the responsibility ofthe juror.

We will consider these arguments in this order.

A. The "Anti-Anarchy” Position

Some critics of the jury nullification instruction describe it as an insidious
device that beckons anarchy under the innocent guise of jury sovereignty.

142. id. .a 586.

JA.1. 1d, .it 586, 586 it.60.

144 Id. .u 387. mb. 8. 1'hc nutttbm add up to more dun 44ltc«.iutc the judge* uere aitnl
In give multiple re*jmntet if appropriate.

115 Id. at 381.
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They feci that if juries were given a nullification instruction, lawlessness
would result.HG One illustration t f this position appeared in a 1971 editorial
in the American Bar Association Jow-ial,1*7 in response to a panel discussion on
the role of thejury:

Nihili-m at Santa Barbara

The [w]ork of institutions such as the Center for the Study of Democratic
Institutions at Santa Barbara certainly deserves to be encouraged. The nation
needs organizations, not connected with either local or national government,
in which impartial and objective research is done on the manner in which our
governments arc operating. Now and then, however, proposals are made that
arc not only on the silly side but also dangerous to the fundamental principles
on which our system of government is based.

This is illustrated by a position taken by Jon M. Van Dyke, a visiting fellow
at the center, in a discussion on “The Jury as a Political Institution.” Accord-
ing to the center's magazine of July, 1970, Professor Van Dyke urged that ju-
rors be gi"en full authority to disregard the instructions of the judge as to
what the law is. stating: "We should tell the jurors that they have the power to
acquit, even if the accused's activities have violated the law as it is articulated
by the trial judge."”

Certainly no principle of law could survive if a jury were free to disregard
it. substituting only the jury’s own sense, which might be rational or emo-
tional. of what fairness and justice require. As a participant in the same panel
a' which Professor Van Dyke made his proposal, Abe Fortas, the former
[U.S.] Supreme Court Justice, put his finger on the vice of the proposal by
pointing out:

In effect, it is an attack upon law itself. In effect, it is an assertion of
the right of the individual to determine for himself what the standard of
his conduct shall be. What is being proposed is not merely that jurors
should be given the power to determine what is the law, but that they
should be instructed that they may acquit a defendant even though they
believe that he did something the law forbids. This goes to the heart of
our society because it says that this shall not be a society in which there
are general rules of law and conduct which apply to everybody and to
which everybody is held accountable.

Another participant, Judge Simon H. Kifkind, put the finishing touch to
the argument:

Mr. Van Dyke asks why. if | am in favor of some kind of departures
bv the jury, | am afraid to make that universal. The answer is that one
can have a fine musical composition made up of a theme with variations,
but if you had a composition made up entirely of variations you would
have discord. His proposal would create law-less society, not a lawless so-
ciety, but a law-less society, a society without law. without regulations.
I hat is a monstrosity. No such society has ever existed or ever will exist.

| he ’'anti-anarchy” argument has also been urged by some judgesMH and has
I Stf.t.g.. United States v Doughcrtv, 173 F'’il 1113, 1131 (D C. Cir. 197J)

M7 37 A.B.AJ. 999 (1971).
MH A (-atticuhirlv good illustration of the utiti-anareliy school and the emotional rather than
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been adopted by some courts, most notably by the U.S. Court of Appeals for
the Fourth Circuitld and by the Kansas Supreme Court which said that "idjis-
regard for the principles of established law creates anarchy and destroys the
very protections which the law affords."150
Advocates of the "anti-anarchy” position ovcr-dramatizc what jury nullifi-
cation means. Supporters of the nullification instruction agree that the jury
should be instructed to take its interpretation of the law from the judge. But
nullification proponents contend that the dispensing power of the jury, which
all concede to exist, may properly be exercised in certain cases in the interest
of justice and that the jury has the right to be so instructed. The dispensing
power is not the power to make law, is not the power to redefine the law, is not
the power to supplant the law with the jury's own notions of what it should
be. is not the power to overrule the law, and certainly is not the power to take
the law into the jury’s own hands.151 The dispensing power is a power of con-
science which permits the jury to suspend the application of a particular law
in a particular instance to a particular defendant in the interest of conscience
and justice.
Police officers investigating criminal matters have discretion whether or
not to make an arrest. Prosecutors have discretion whether or not to bringr-* (VYWY "°"
criminal charges to court. Trial judges have discretion whether or not to allow —
the case to proceed to trial. Jurors, who also act on behalf of the public, have  v—yw.-w-"W-"0
discretion in deciding whether or not to convict the ae.uscd. Frequently, how-
ever, jurors are not informed that they have this discretion, thus depriving
the accused of an important safeguard.158
In many situations warranting mercy, the police officer, prosecutor or
judge will act to temper the rigor of the law to let an individual remain free
despite a technical violation of the law. In some instances— when the glare of

logical nature of its presentation is McBn.le. The Jury /, Not A Potmcal 'n>Uunon Il Jones
JOURNAL 37 (April 1972). Judge MiBride describes what hr understands jury nul.fication to be
« “an unworkable and essentially irresponsible theory" that ,s eborn of anarchy and destruct.se of
democracy and any other form of government with justice under law. 1d. at 38

149. United States v. Moylan. 117 F.2d 1002 (4th Or 1969). ml. dtnud, 397 U S 910 (19,0)
See also United States v. Wiley. 503 F.2d 106 (8th Cir.197411

150. State v. McCfanahan. 212 Kan. 208. 216. 310 P.2d 153. 159 (19/3). dlscussed it r./.tes

how these «ucstions arc clarified in Indiana and Maryland, doomed icxt at

n°l5211 Ivfio/'the 1968 Boston mat ol Dr. Benjamin Spock. Rev. William Shunt- Colfin and
three others for aiding dial, trs.stcrs hr/ »10 F2d 165 << Cir. ' *». icmal ,«.«,* .epo.trd
that they felt they had .... choi.c hut ... tciurn a guilty verdict after the trial judge c narrow m-
strmtii.us. One juror noted: "1 knew they were guilty when we were charged ti> (he pidge. | du
no. know pnof to that time-1 was in full agreement with the defendants un.d we were charged
by the judge. That wav .he km of death!™J M moho. Tor. I hul or Dr. S»n* 232 (1969) Not
everyone mpanclcd as a juror remembers the lessons of the.r American history ...,,,sr» when
they Irarnn! about John f'rlct Zenger
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publicity limits discretion or when the government has a particular stake in
the prosecution because of the nature of the accusation— only the jury has the
freedom to act mercifully. We value the jury because it can introduce com-
mon sense and conscience when the law and governmental officials may not
he in touch with those values. Judge Learned Hand explained this phenome-
non a generation ago, with his elegant phrasing:

. .. The institution of trial by jury—especially in criminal cases—has its hold

upon public favor chiefly for two reasons. The individual can forfeit his

libctty—to say nothing of his life—only at the hands of those who. unlike any

official, arc in no wise accountable, directly or indirectly, for what they do.

and who at once separate and melt anonymously in the community from

which they came. Moreover, since if they acquit their verdict is final, no one is

likely to suffer of whose conduct they do not morally disapprove; and this in-

troduces a thick into the enforcement of law, tempering its rigor fa the mollifying influ-

ence of current ethical conventions. A trial by any jury, however small, preserves

both these fundamental elements and a trial by a judge preserves neither, at
least to anything like the same degree, (emphasis added!11’

Jury nullification, rather than destroying the law. is necessary to protect it. As
Koscoc Pound pointed out long ago, the law on the books is often quite dif-
ferent from the law in practice.m "Jury lawlessness." he said, "is the great
corrective of law in its actual administration.,,,3i When the law becomes too
rigid, too mechanical, or too far behind public opinion, the jury may make
minor adjustments to bring it back into conformity with justice. In this way,
according to Pound, the letter of the law may be kept, yet the jury may be al-
lowed to accommodate it to the law in practice. Pound appears lo approve of
this power, although he correctly points out that a legal system that relics too
heavily upon the jury as a corrective device is far from the optimal system.
Jury nullification is paradoxical in this respect. The more juries exercise their
power to acquit, the more they illustrate the defects in the legal system that
need correcting by more equitable legislation or prosecutorial practices.116 In
James Gould Coz/ens's novel. The Just mid Unjust, a jury returns a merciful
verdict that contradicts the evidence. The assistant disttict attorney, son of the
small town's wise old judge, now retired, tells his fathet that the jury has
acted outrageously. The old pidgc patiently explains to his distressed son:

. . . Justice is an inexact science. As a mailer of fact, a judge is so gieailv
in ajiiiy's debt, lie shouldn't begiudge them the little llungs they help them-

selves to.
155 United Statesr*tel Mdjnn i Aihim. ISS1'W 7 1 CMflit VI
131  hiutiil. fate m Awti fjis'i*itt/w. tl Am | Ro [I'ltI.HUI
135 |« at IK

ISb>  Ilio rsj.ljn iti.ii* i Knu.ir 1'ouiidt limiting should turn the stjirmcnts .a Judgc
rtmluil in I'luted Statet r f>-'ligSnrt win* lead 1'oond ni a dillrrritt s.js. ue t#3 *«d IMS.
1134-33 <1)1 Co. IU72I
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Flic jury protects the Court. It's a question how long any system of
colitis could last in a free country ifjudges found the verdicts. It doesn't mat-
ter how wise and experienced the judges may be. Resentment would build up
every time the findings didn't go with current notions or prejudices. Pretty
soon half the community would want to lynch the judge. There’s no focal
point with ajury: the jury is the public itself. That's why ajury can say when
a judge couldn't. 'l don't care what the law is, that isn't right and | won’t do
it. ... Ilhey may be wrong, they may refuse to do the things they ought to
do: but freedom just to be wise anti good isn’t any freedom. We pay a price
for lay participation in the law; hut it's a necessary expense.l11

Advocates of the "anti-anarchy” school fail to evaluate fully the extent to
which the dispensing function of the jury shores up respect for the law.14®
| hose who disapprove of this important function are in the uncomfortable
position of arguing that the jury should have convicted John Peter Zenger,
should have sent scores of persons to the gallows in seditious libel eases,
should have returned guilty verdicts for prosecutions under the British Navi-
gation Act. the Embargo Act. the Fugitive Slave Law. and should have con-
victed more regularly in countless capital punishment eases in the days when
230 or more offenses carried that penalty in England. Should these juries
have simply examined the facts and fit them to the law enunciated by the
judge? Or should they have used their conscience and common sense to ac-
quit? Have these instances of "anarchy" destroyed the legal system?

137 J. Coz/tvs. Tilt |tsr ami L'SjCSt -127-28 (1942)
138 Wigmorc discussed this phenomenon with the following language:
Liu and Justice arc from time to time inevitably tn conflict. That is because law is a gcn-
eral tide (even the stated exceptions to thr rules are genetal exceptions): while justice is
the fairness of this precise case under all its circumstances. And as a rule of law only
takes account of broadly typical conditions, and is aimed at average results, law and jus-
tice everv so often do not coincide. Escrybody knows this, and can supply instances. But
the trouble is that Law cannot concede it. Law—the rule—must Ik- enforced—the exact
terns of the rule, justice or no justice. 'All Persons arc Equal before the Ijw ;’ this sol-
< in injunction, in large Icttets is painted on the svall over the judge's bench in every
Italian court. So that the judge must apply the law as he finds it alike for all. And not
esen the genet.il exceptions (bat the law itself mav concede wi'i enable the judge to get
down to tlie- justice of the particular case, in extreme instances. The whole basis of our
general confidence in the judge rests on our experience that we can tely on him for the
law as it is. But. dm being so. the repeated instances of hardship and injustice that arc
bound to incur tn the lodge s rulings will in the long run fttijc>re- that same public confi-
dence in (tistice. and bring cKlitith on the law. We scant justice, and we think see are go-
ing to get tt through the law* and when we do not, we blame the law. Now this is sshcrc
the [tily comes in. Thr /un, in thr pttivcy of iti irtirrment, ad;ion ihr gtnttal rulf of thr law la
ihr tuiticr oj thr fmrticular cnir. Thus the ikliuiii of inflexible rules ol tbr law is avoided,
and popular satisfaction is preserved ... That u what/un trial don. It mpplin that Jirxtbil-
at of legal ruin which u rnmtial to juxlict and popular contentment. And dial flexibility could
nrvrr be givrn h> judge itt.il The judge (as in a chancery case) must wnte out bis opin-
ion driLiting the lass jnd die findings ol fact, fie cannot in this jiublic recortl ilcsutc
one jot Itout those requirements Thr ;«nr, and thr ircrery of thr yurs room, arr thr indnpema’
hlr rlrmtnii in popular juiticr (rmpllatis added|
VVigmoir. A Program for the Trial ofa /un. I As|, [tt». Sim. 106(19291.
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The "anti-anarchy” argument, with its emotional appeal and intellectual
confusion, is not the strongest argument against a jury nullification instruc-
tion. Some commentators have offered a more informed and intelligent
discussion of the issue, to which we now turn.

B. ‘'flic "Nullification-is—-Unnccessary" Position

Some critics ofjury nullification argue that a nullification instruction is un-
necessary because it does not serve any useful function in our legal system,
'flic evils that jury nullification is designed to correct, it is argued, are better
handled through other legal channels. Professor Gary J. Simson has ex-
pressed his criticism more strongly than others.153 In his view, jury nullifica-
tion can be valuable in only two distinct situations: first, where an unjust law
is involved; and, second, where ajudge makes an unjust interpretation of a
just law.100 Professor Simson concludes that ajury nullification instruction is
unnecessary bee use both situations can be resolved properly within the con-
fines of the existing rules. Unjust laws can be declared unconstitutional or can
be legislatively changed; the judge’s construction of a statute can be chal-
lenged on appeal.

Jury nullification proponents would not restrict the need for nullification
to these two situations. A partial list of situations when the exercise of con-
science by the jury is particularly important to protect the defendant and to
ensure the fairness of the legal system would include the following:

(1) the prosecutor may be ovcrzealous in bringing a prosecution be-
cause a particularly prominent or controversial person is involved or
because of some personal relationship between the prosecutor and one
of the parties;

(2) the trial judge may not be able to view the case objectively because
of personal eccentricity or deep-seated bias;

(3) the government may be the victim of the crime in a way that makes
it impossible for the prosecutor not to prosecute or for the judge to
dismiss the matter;

(4) the case may be so highly publicized that prosecution is unavoidable
even though undesirable;

(5) the government may have, in the opinion of the community,
overstepped legitimate bounds in its efforts to bring the defendant to
trial; and

(6) the defendant may be a highly sympathetic person who (the com-
munity feels) has suffered enough, has been singled out unfairly for
prosecution, has violated an unpopulai law, or has acted in a manner
which the community does not condemn.

130. Sinunn, tupta nmc 1l
160. /./. .it *08.

copyng
\(IM» 17 I8 Co



Page 51: Autumn 1980] Jury Nullification 91

In many of these eases, the jury is the only institution sufficiently free of tech-
nical legal constraints to reach ajust and reasoned conclusion.

Candor and honesty require us to inform the jurors that we expect them
to respond to these situations when they arise. As explained in Section 1V
above,161 we expect our jurors to "make" law in many instances. If we refuse
to tell jurors they have the power to act conscientiously in appropriate circum-
stances. we may be unnecessarily constraining their actions when we clearly
want them to help establish legal norms. It seems better to frame a clear and
concise nullification instruction than to rely on the happenstance that a strong
juror may remember from a high school history course that jurors sometimes
rejected the court's view of the law.

C. The "Nullification-Is-Unwise" Position

Jury nullification has been criticized on the ground that it is inconsistent
with democracy because it allows a single juror to overthrow the majority will
as expressed in legislative enactments. This "anti-democratic" character of
jury nullification has persuaded some commentators to disapprove a nullifica-
tion instruction.

Professor Simson, for example, has argued that a nullification instruction
would be more detrimental than beneficial because "juries told of their right
to nullify would often frustrate the people's sense ofjustice by refusing to en-
force an act of Congress, for in all probability Congress' decision rather than
the jury’s will reflect the majority’s view."*8 O f course, an occasional jury will
refuse to apply a law in its attempt to do justice, as some juries did last cen-
tury with the Fugitive Slave Act. It is unlikely that this will happen often,
however, because most laws do have the support of most people, or they
would not be laws. If a law is frequently nullified, it probably is not reflec-
tive of the people's will and the jurors, as representatives of the people, arc
saying so.

Juries arc more likely to exercise their nullification power, however, in a
case involving a factual setting the legislature did not anticipate. Legislation is
not so specific that it responds to every situation.163 Even assuming that legis-
lation reflects the wishes of the majority, the majority may not have under-
stood the full implications of its law. If legislators considered the extenuating
circumstances of the case at bar, they might not desire strict application of the
statute. The jury performs the important function of occasionally resisting
majority will when minority rights need protection. In the rare instances when

101. See text .it notes 6fi.| 10. tuf/ra.

162. Simson. supra note 41, at 512.

163. Set Aristotle, F.lhiu, Honk V, ch. 10. fol. 1137, and 2 I'lowdcn 459. 466, 467, quotfti in L.
Hand, The Bill or Rights 20-22 (1958) and in P Hwsr, Processes or Constitutional
Decisionmaking 34-35 (1975).
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the jury suspends the law, it is more apt to be supporting national policy than
otherwise. The history ol nullification certainly supports this interpretation.

The "nullilicatinn-is-unwise" argument does not seem to he directed pri-
marily at nullification. It seems rather to be directed at the jury system ir
ger ral, and, more particularly, the requirement that jury verdicts be unani-
mous. But whatever the target, this argument fails to appreciate the unique
role ofjuries. A central feature of the jury system, and the entire judicial sys-
tem in many cases, is the fact that it should not be answerable to the popular
will. The jury exists to protect minority rights and to prevent a majority from
imposing its will on the powerless. It may also help prevent a majority from
violating its own rules in the heat of passion, prejudice or retribution. Justice
Joseph Story saw this point clearly:

The great object of a trial by jury in criminal cases is, to guard against a spirit

of oppression and tyranny on the part of rulers, and against a spirit of vio-

lence and vindictiveness on the part of the people. Indeed, it is often more
important to guard against the latter than the former ... 154

The executive and legislative branches of the government are designed to
answer to the majority. Without protection of minority interests by the judici-
ary, our government would have infringed on the rights of minorities fre-
qguently. In some cases, nullification is an essential response to majority over-
reaching. B\ failing to recognize that the jury, as part of the judiciary, is
entrusted with sacred responsibilities in guarding minority rights, many legal
scholars seek to use its "anti-democratic character” as an argument against its
right to nullify. In fact, it isan argument in favor of it.16

An honest and candid jury nullification instruction has an important psy-
chological dimension that offers clear political benefits. Professor Simson re-
luctantly concedes that although he thinks nullification does "more harm than
good," he would nevertheless not tinker with the jury’s present power to nul-
lify because he fears "that any mcasutcs calculated to diminish significantly

185%?)4' 2 |. Story, ("omminiariis on rut; Constitution-or tiii: United States § 1780 (5th cd.
1(55. A rel;itrd conflict of views occurred in the case of Johnson v. Louisiana. 400 U.S. 356
(1972), in which the Coutt ruled that a unanimous jury vote was not necessary for conviction and
that a 9-3 jury vote was constitutionally acceptable. Justice Powell argued m his concurring opin-
ion that the possibility of "juror irrationality” justified a less-than-unanimous vote. hi. at 377. Just-
ice Matshall attacked this approach in his dissent from a perspective that is consistent with the
historical protections that have been provided by our jury system. Justice Matsliall argued that
what Justice Powell called "irrational" is
precisely the essence of the tight of a jury trial .... The juror whose dissenting nice
is unheard may he a spokesman, not for any minority viewpoint, but simply for
himscll—and that, in my view, is enough. The doubts of a single jurot are in my view
evidence that the government has failed to carry its huiden ol [nosing guilt beyond a
reasonable doubt.
Id. at 402-03. Srr £/nrrally. J. Van Dike.Jury Siiiction. rupia note 2. at 203-14.
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the scope of the jury’s current power to nullify [would cause] unacceptable re-
percussions for the system as a whole.” 1688 We agree that it would have that ef-
fect, but so does failure to inform the jury of their right to nullify.

In a democracy, the people are sovereign. The jury, as representative of
the people, constitutes democrati Hf-rule.167 Denying the dispensing power
to jurors creates the appearance ol impotence. Jurors who are not informed
of their powers, but are told instead that they do not have those powers and
must obey the judge’s instructions, will learn a lesson in democracy: that they
do not rule themselves. The refusal to give a nullification instruction is an at-
tempt to reduce popular sovereignty and replace it by the rule of experts.168

Professor Simson has raised a series of other objections to a nullification
instruction which lead him to the conclusion that the instruction is politically
unwise. For example, in his opinion, if juries are instructed that they can nul-
lify bad laws, those laws are more apt to stay on the books than ifjuries con-
victed.169 Professor Simson appears to believe that it is better that more peo-
ple suffer so that they may convince their legislators (from their jail cells) to
change the laws. This approach seems awkward and unrealistic.1/0 The inabil-
ity to convict under a bad law serves to remove that law from the books at
least as convincingly as Hoes sending people tojail under it, and fewer people
suffer unjust punishment.

Professor Simson has also argued that jury nullification will produce more
biased verdicts, will encourage convictions, and will not produce just decisions.
He says that an "invitation to jurors to vote their consciences is inevitably an
invitation to greater parochialism in jury ‘ecision-making. Local biases . . . are
legitimated and activated. . . ,”171 Even further, he says that activation of these

166. Simson, supra note 41, at 524. Professor Simson is particularly concerned about weak-
ening "the integrity of the reasonable doubt standard."” Id.

167. See Scheflin, supra note S. at 188*90, for a discussion of the jury and participatory de-
mocracy.

168. Sec also Kcrshcn. supra note 67, at 88 n.450.

169. Simson.tuprn note 41. at 514*15.

170. In our view, legal injustice should be resisted whenever it is faced and not ignored in the
hope that someone else will do the right thing. Professor Simson overlooks two important points.
First, if juries continue to nullify, the law cannot be applied successfully and further use of it
would arouse public indignation. Second, the history of the nullification power disproves the ar-
gument that jury acquittals keep bad laws on the books. Quite the reverse is true. Sec the text at
notes 79*80.supra,

171. Simson, supra note 41. at 514. Judge Bazelon responds to this argument by reminding us
that "(t]hc very essence of the jury’s function is its role as spokesman for the community con-
science in determining whether or not blame can be imposed."” United States s. Dougherty, 473
F.2d 1113, 1142 (D.C. Car. 1972) (Bazelon, C.J.. dissenting). The exercise by the jury of its nullifi-
cation power, whether one agrees with that particular acquittal or not. is an important indicator
of the relationship between the community and its laws. No doubt the jury will occasionally acquit
on the basis of considerations other than justice. The propel response is not to take away the jury
power to acquit, but instead to educate the public to reduce the role of bias and prejudice. So
"the solution is not to condemn the nullification power, but to spotlight the prejudice and paro*
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local biases "may at times in effect immunize criminal acts visited upon mem-
bers of society’s 'discrete and insular minorities,” " a consequence which he says
"is not one that | at least can take lightly."12 We share Professor Simson's
concern that the invitation to do justice will invite unwelcome guests. A jury
that is instructed to suspend the law only on the basis of conscience and jus-
tice may well act, in fact, from ignorance and prejudice. If the jury represents
a cross section of the community, the prejudices of individual jurors should
cancel each other out to produce a collective sense ofjustice and fair play, but

this may not always happen.173
Proponents of jury nullification have never doubted that jury acquittals

chial values that underlie the verdict in the hope that public outcry will force a re-examination of
those values, and deter their implementation in subsequent cases.” Id. at 1143. This solution is an
honest one that seeks to confront the source of acquittals rather than the fact of them.

172.  Simson, supra note 41, at 514.

173. When a jury returns a verdict of acquittal, or a verdict more lenient than the evidence
suggests is permissible, there is a natural tendency to assume that the jury has nullified. But this
may not always be the proper explanation.

The May 1979 jury verdict in the case of Dan White might at first be viewed as an instance of a
jury altering the law in a way that did not produce justice. White as accused of murdering San
Francisco Mayor George Mosconc and Supervisor Harvey Milk, a leader of San Francisco’s large
gay community. The jury returned a verdict of "voluntary manslaughter” instead of "murder"
which was the original charge. This verdict astounded many observers because White had
sneaked into the City Hall with a loaded gun, killed Mosconc in cold blood, reloaded his gun,
and then killed Milk in a nearby office. Significant rioting and destruction occurred in San
Francisco after the lenient verdict was teturned. Media reaction was antagonistic towards the jury
verdict.

In our view, this verdict was not a case of jury nullification, but rather a case of an inept prose-
cution and a non-representative jury. The prosecution, for reasons which remain obscure, did not
present a very strong case. White’s personal background was largely ignored and the political
controversy which provided a strong motivation for the killings was strangely excluded from the
prosecution's presentation of evidence. Moreover, the jury that was assembled was not represen-
tative of San Francisco’s heterogeneous community. Because the original charge carried the possi-
bility of a death penalty, all jurors with doubts about the death penalty were excluded from the
panel. No gay persons were selected to serve as iurors. No blacks served on the jury panel and no
Asians were selected.

What was particularly unusual was not merely the non-representative nature of the jury, but
rather the fact that the prosecutor helped to make it so by challenging potential jurors whose
backgrounds suggested they might have been more favorable to the prosecution. In short, both
the defense lawyers and the prosecutor chose the same portion of the San Francisco community
to bump from jury service. The jury thus chosen was predictably defense-prone from the start.

The Dan White case contains a further complication. The prosecution did not >al on experts
to testify concerning White’s state of mind at the time of the Kkillings. Since the actual facts were
not in doubt, a mental defense was the only available argument left to the defense. Although the
prosecutor did introduce psychiatric testimony in rebuttal, it was a half-hearted effort which fell
before a persistent and carefully constructed cross-examination. The lack of a challenge to the ex-
tensive mental excuse testimony supplied by defense psychiatrists left the jury with only one
strong side of the case to consider—the side of mercy.

The lenient verdict in the Dan White case was not the product ofjury nullification, it was the
product of a deficient prosecution and an unrepresentative jury which did not really serve as the
conscience of the community.

See the excellent analysis in W. Hinckle, Dan While's San Francisco. Inquiry. Vol. 2. No. 18, at 8
(October 29, 1979).
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will, in some rare cases, be more deploral le than beneficial to the community.
But even these jury acts are not entirely without their useful purpose. As
Judge Bazelon pointed out in his Dougherty dissent:

One oft-cited abuse of the nullification power is the acquittal by bigoted
juries of whites who commit crimes (lynching, for example) against blacks.
That repellent practice cannot be directly arrested without jeopardizing im-
portant constitutional protections—the double jeopardy bar and the jury's
power of nullification. But the revulsion and sense of shame fostered by that
practice fueled the civil rights movement, which in turn made possible the en-
actment of major civil rights legislation. That same movement spurred on the
revitalization of the equal protection clause and, in particular, the recognition
of the right to he tried before a jury selected without bias. The lessons we
learned from these abuses helped to create a climate in which such abuses
could not so easily thrive.174

Professor Simson says that even though jury nullification may bring the *sys-
tem closer to the people’s sense of justice,”1/h proponents have never proved
that in doing so our legal system actually becomes more just. In Simson’s lan-
guage: "The proponents of jury nullification assume that it does, and this as-
sumption forms the foundation for the nullification position.”1® Professor
Simson's attack is misguided. Nullification proponents do not rest their argu-
ment on the ground that the people’s sense ofjustice is the most just. If they
did. they might argue that juries also have the right to convict even when the
evidence has not proved guilt beyond a reasonable doubt. Nullification rests
more on political than on moral grounds.177 Proponents believe that people
have the right to govern themselves within the boundaries of the Constitution. The
Constitution sets the rules for American democracy: protections such as the
right to due process, and protections against double jeopardy and ex post
facto laws, are vital to sustain the uniqueness and individual freedoms of us
all. Nullification is not a doctrine that seeks to replace the restraints of law.
Those restraints arc vital for people living together in societies. But those re-
straints could become repressive and defeat the goals of political and social

174. 473 F.2d 1113, 1143 (D.C. Cir. 1972) (Bareion, C.J., dissenting). The frequently-offered
example of the Southern jury acquitting the white who lynches a black is also misleading because
those Southern juries did not contain a cross section of their community. Juries that were repre-
sentative probably would not acquit in such circumstances. See Van Dyke. 16 Catii. Law. supra
note 8, at 238.

173. Simson, supra note 41, at 311

176. Id.

177. Nullification proponents also defend the doctrine on moral grounds but it is its political
significance which is most important. Because nullification supports popular sovereignty and pro-
tects against governmental tyranny, majority oppression, and legal injustice, it is to be defended
primarily on political grounds. Although the decision to nullify is usually a moral decision, it may
not always be so. Nullification proponents admit that juries occasionally act immorally in the exer-
cise of their dispensing power. But nullification is a political process that protects even the free-
dom to reach an immoral con lusion. The price, we believe, for elimination of this occasional im-
moral result is elimination of political freedom. That price is too high to pay.
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freedom they were devised to protect. Nullification responds to the right of
the people to be unjust if they so choose, provided they obey the ground
rules of the Constitution in the process. If freedom means anything, it means
one is free to make mistakes and upon occasion to do the wrong thing. But it
is also the freedom to correct one’s mistakes and to avoid releating them. If
occasional injustice is the price we must pay to be free, we do not feel that it is
an excessive cost. Bringing the law closer to the people may not make it more
just in all cases, but it will make it the law of the people, which is what it
should be in a constitutional democracy.

A final criticism ofjury nullification by Professor Simson concerns the pos-
sibility of increasing jury convictions. Simson says that “[a] jury free to decide
where blame should justly lie may acquit a defendant guilty under a faithful
application of the law, but it may also co 'ct a legally innocent defendant."178
As explained earlier, 18 jury nullification proponents have maintained strenu-
ously that the jury instruction must clearly indicate that although the jury may
acquit on the basis of conscience, it may not convict unless convinced beyond
a reasonable doubt that the defendant violated the law. In an earlier article,
one of us criticized a draft of a nullification instruction drawn up by the
Kansas trial judges because the instruction failed to make this point clear.18
The instruction was revised in light of this criticism.18 Professor Simson
knows that proponents argue that nullification is a conscience technique, but
he is not convinced. He says "any court persuaded to recognize a right to nul-
lifty would probably find the proposal unacceptable, because it draws a wholly
unprincipled distinction.” 18

Professor Simson may think that the difference between vengeance and
mercy is an “unprincipled distinction” but many legal thinkers have felt that

178. Simson, supra nolc 41. at 516. He also says:

By authorizing the jury to place blame where it sees Fit, jury nullification, even when
made formally acquittal-oriented, enhances the likelihood that defendants will be con-
victed of conduct that they are not on notice to avoid. The jury in effect passes a new
statute and proceeds to convict the defendant for its violation. Indeed, jury nullification
invites convictions under statutes not simply vaguely known to defendants but not known
to them at all. ...

Id. at 520. Professor Simson provides no evidence to support his .him that convictions will in-
crease. He fails to mention that even if juries should improperly conuct, their verdict can be
overturned. He asserts that the nullification instruction asks jurors "to place blame where [they]
see fit." Id. A nullification instruction does not ask a jury to place hi: me where it chooses; it ex-
plains that the jurors have the power to recognize that certain lechtu al violations of law may be
blameless.

179. See text at notes 15-16, supra, and see Section V on the Indiana and Maryland experi-
ences, text at notes 111-45. uipra.

180. Scheflin, sufna note 8, at 205-07.

181. Personal communications from Judge Frederick M'olcslagel, Division |, Twentieth Judi-
cial District, Kansas, to Alan Scheflin on Jan. 20. 1972 and Jan. 27. 1972. Judge Woleslagel was
the principal draftsman of the Kansas nullification instruction.

182. Simson.su/tm note 41, at 516.
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this is a distinction essential to our freedoms.18B In the first place, this "un-
principled distinction" is deeply imbedded in our law already. Juries can ac-
quit in cases where the state cannot appeal, but jury convictions may be sub-
jected to a wide variety of challenges at the trial and appellate levels. Second,
jury nullification proponents do not say, as Professor Simson asserts they do,
that “ajury is better suited than a legislature to place blame."13 Simson says
that the nullification position replaces the legislature with the jury, and there-
fore, the jury should have the authority “to mete out greater penalties than
required by law as - ' as lesser ones."18% He says that the nullification in-
struction “makes sc.. nly if the goal of the criminal justice system s
maximizing acquittals rather than improving the quality of criminal justice."186

Proponents of jury nullification do not view the matter in this light, but
rather see die nullification instruction as an added protection for a defendant
in criminal cases. The law criminal procedure is designed to protect the de-
fendant against goverr d overreaching. The exclusionary rule, the re-
quirement of prGwr i a reasonable doubt, the presumption of inno-
cence, the ability of a d endant to challenge and appeal jury convictions, the
prohibition against double jeopardy, and countless other rules protect the de-
fendant and ensure fairness. No one argues seriously that the purpose of
these rules is to “maximize" acquittals, and this is not the purpose of the jury
nullification instruction. Professor Simson’s balancing off of “acquittals” with
“improving the quality of criminal justice”187 seems inappropriate. Would we
improve the quality of criminal justice by allowing police to return to “the
third degree”? We would get more convictions. Is that the type of improve-
ment Simson is talking about? Elimination of the third degree improved
criminal justice by forcing police to obtain hard evidence of guilt. It elimi-
nated laziness, for, as Sir James Stephen wryly noted, “it is far pleas'-nter to sit

183. If there is such overwhelming evidence of guilt that no rational jury could find that
the defendant was not guilty and a jury nevertheless returns a ve Jict of not guilty, does
it follow t! it the jury has acted irrationally? Should we then avert our eyes from that all
too plain verdict, pretending that the jury has acted inscrut tbly?

IVe could be done with such pretenses if we abandoned the unrealistic supposition that the jury is
invariably limited to deciding questions offact. In the narrow area of criminal acquittals, it may do
more; it may also evaluate the law and veto its application in the case before it.

In contrast with the tacit veto of a law. a verdict of guilty adjudges the merits not of
the law but of the facts. Whatever leeway a jury has sub silentio to narrow the application
of a law by an acquittal or by convicting the defendant of a lesser offense, it has no com-
parable leeway to enlarge the application of the law by a verdict of guilty. Hence an appellate
court can evaluate a verdict of guilty in terms of whether there has been harmless error
or harm by reference to what a rational jury might do. [emphasis added)

R. T raynor. T he Riddle ok Harmless Krror 30-33 (1971). Chici Justice Traynor obviously does
not see the difference between acquittals and convictions as "a wholly unprincipled distinction."

184. Simson, supra note 4 1. at 516.

185. Id.
186. Id.
187. Id.

fEHW 1fJ* mauKift* may t*
17U&
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comfortably in the shade rubbing red pepper into a poor devil’s eyes than to
go about in the sun hunting up evidence."188 The price for this improvement
may have been fewer convictions, but the improvement in the criminal justice
system (in ensuring that only the guilty are convicted) is apparent and highly
beneficial. A jury nullification instruction provides similar benefits.

Professor Simson further suggests that not only judges but juries also may
not understand the difference between acquittals and convictions. He fears
that if the jury is "[ijnstructed that it is fine to ignore the command of the law
to do justice in some instances, then, juries are apt to feel unconstrained by
law from doing what they believe to be just in all instances."189 Careful in-
structions by the judge and the reviewability of convictions should eliminate
this difficulty, if indeed it is one.10 An instruction clearly and candidly staling
that the jury may acquit on the basis of conscience, but may not so convict is
more likely, we believe, to be obeyed than no instruction at all. This point will
be amplified in the next Section. For now, we restate our belief thatjurors arc
able to see the difference between acquittal and conviction, are not so callous
that they would lightly disobey the judge’s instructions, and are not so foolish
that they would jeopardize their liberties and consciences by unduly claiming
unlawful authority.

Two other arguments have been made recently against the nullification in-
struction. The current debate centers around them. In the next two Sections,
we focus on these objections that have been carefully articulated by distin-
guished scholars and judges.

D. The “Damn-Good-Rcason” Position

Professors Mortimer and Sanford Kadish have written the most complete
version of this argument in Discretion to Disobey.'9. They accept the naked
power of the jury to nullify, but question whether the jury has the right to do
so (and be so instructed). Kadish and Kadish offer two models of the jury’s
function. The first requires that the jury always follow the judge’s instructions
and never exercise the power of nullification: the second allows the jury to do
whatever it thinks best in all cases. Both models follow the "rulc-of-law model
for official roles;"102 each by its terms disallows room for a notion of tule de-
partures. Both models are rejected by Kadish and Katiirh for neither is an ac-
curate description of how the jury functions. Jurors are tori to follow the law.

188. 1 | Stephen, A History of thr Criminal Law 4-11 <ftolrd in Pound. Law in Books ami Law in
Action, 44 Am. L. Rtv. 12. 17 (1( 10).

189. Simson, supra note 41. at 516.

190. see. for imi.ancc, the Indiana experience described in the text at notes 116*21.supra.

191. Kadish & Kadisii, Discretion to Disobey (1973) [hereinafter cited as Kadish &
Kadish],

192. Id. at 59-
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but they are at liberty not to do so. This flexibility gives the juror a “recourse
role™93 that Kadish and Kadish describe as the authority to reexamine the
constraints (such as following the judge's instructions on the law) when those
constraints appear to conflict with the goals they were set up to further (such
as justice). This recourse role, the dispensing power of the jury, thus serves a
valuable purpose in the legal system.

The recourse role differs from expressly delegated discretion, according to
Kadish and Kadish, in that the jury (acting in its recourse role) is not told ex-
plicitly to exercise its best judgment in the case.19* Nor is the recourse role a
"usurpation,” because it is not exercised by the jury in defiance of their au-
thority.1% Rather, the jury occupies a position of "legitimated interposition"1%
which permits it to move legitimately beyond its normal constraints and de-
part from the rules that ordinarily govern its conduct.

Kadish and Kadish approve of the jury’s recourse role, but emphasize that
a difference exists between a juror’s rejection of the judge's instructions "at
will" and a juror’s departure from them "because he has 'damn good rea-
son'."197 The line between “at will" and for a "damn good reason” is not al-
ways a clear one. of course. In order for a reason to he "damn good," accord-
ing to Kadish and Kadish, it must be consistent with the goals of the legal
system. In other words, the juror may depart legitimately from the otherwise
obligatory instructions of the judge only if this departure is absolutely essen-
tial "as determined by the role ends he is committed to serve . .. .”18 These
ends include justice because ”[t]hc rules of law have presumably been formu-
lated to achieve justice. The jury liberty is extended because in some un-
known and hence unstable circumstances"” the rules of law may not achieve
justice, "and the determination of those circumstances is left at large to the
jury."19

Nevertheless, the question of how justice is to be served in any given case
is not free from ambiguity. Is every jury departure a "legitimate"” one under
this theory? Kadish and Kadish argue that this is not the case. They argue
that any decision to depart that is not based on serving the ends of the legal
system is not a proper exercise of the juror's recourse role. An example

193. Id.
191. Id. ;it 66.
193. Id.

196. Id. When a legal system presents an official with the liberty to depart from a rule
that might work against hit achieving the ends of his role, it legitimates his departure
from the rule; that is, it legitimates the interposition between the rule and hit action of

; his own judgment that departure from the rule best serves the prescribed end.
Id. at 67.

197. Id. at 62. "But we claim only that the jury is at liberty to depart from the judge's instruc-
tions, not that it has a right to do so at will 1d. at 60.

198. Id. at 62.

199. Id. at 63.
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would be the bribed juror.200 What if the jury departure was intended to
serve the interests of justice, but the juror’s perception of justice differs sub-
stantially from that of the rest of the society? Kadish and Kadish discuss the
example of acquittal by a white southern jury of white defendants accused
(and clearly guilty) of murdering blacks and civil rights workers:201
Is this an instance of legitimated rule departure? The answer, we think,
has to be yes. One is entitled to say that this jury is egregiously wrong in its
interpretation of the ends of its role . . . : that its ventured justification rests
on premises that contravene the basic ethos of d’- Constitution and the legal
system founded on it; even that it has violated the law insofar as one may re-
gard policies and ends of this kind as part of the law, as we do. But if our ar-

gument is correct, one cannot say that this jury has acted lawlessly, in the
sense of usurping an authority it did not have ... .20

Although the jury may occasionally "act in crass and d maging ignorance,"203
this is the price of liberty and “the law has chosen to take that chance in the
case of the jury."-0L

So far, little disagreement can be found in the position of Kadish and
Kadish and the position of jt ¢ nullification proponents. The two sides part
company on the question whether jurors should be told about their nullifica-
tion power. Kadish and Kadish argue that they should not be told. Despite
Kadish and Radish’s recognition of the value of the nullification power and
their assertion that "the jury’s fundamental function is not only to guard
against official departures from the rules of law, but on proper occasions
themselves to depart from unjust rules or their unjust applications,”20' they
nevertheless object to informing the jury of ibis power for two reasons.

First, by not informing the jury of its nullification power, the legal system
can ensure that such power will only be exercised when there is a "damn
good reason” for it. By instructing the jury that they must follow the law, an
“extra surcharge”20® is imposed on their departure. This helps to limit jury
nullification only to those instances of great injustice where the jury is espe-
cially prepared, on the basis of conscience, to override the judge's instruc-
*0ns.

The second objection raised by Kadish and Kadish to giving a nullification
einstruction follows from the first. If the instruction were given, it would in-
crease the number of times that juries nullified. It would be an invitation to
wide-scale disobedience.2u; Thus, the refusal to instruct the jury on the nullifi-

200. Id. .it tj«.
201. Id., sec also note 17-1, \ufitn,
202. Kaiiism & Kadisii. iti/iia note 191, at »8

203. Id. at 09.
204. Id.

203. Id. at 3H-3
200. Id. at 03

20“- Id. Professor George Christie, a jut> nullifnalioii opponent, nevertheless lirnls ihr
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cation power serves for Kadish and Kadish the dual advantages of ensuring
that the power will be used only in extraordinary cases of injustice and of lim-
iting the number of times the power is exercised at all. Kadish and Kadish
prefer the present balance- the jury may, and should, nullify in certain cases
but it need not be told about this power.

Judicial support for this view is found in the majority opinion of the
Dougherty case20* where Judge Leventhal, drawing upon an earlier version of
the Kadish aid Kadish argument,302 adopted it fully. According to Judge
Leventhal,

[T]hc existence of an unrcviewable and unrcversiblc power in the jury, to ac-
quit in disregard of the instructions of the law given by the trial judge, has for
many years(s) co-existed with legal practice and precedent upholding instruc-
tion. to the jury that they arc required to follow the instructions of the court
on all matters of law.*10

Judge Leventhal accepts the present balance of power between judge and
jury. To instruct the jury of the nullification authority would, he fears, en-
courage them to act as a mini-legislature*1l "determining the rules of law."213
| his result, when coupled with the unanimity requirement, would expose the
"criminal law and administration to paralysis, and to a deadlock that betrays
rather than furthers the assumptions of viable democracy."313 Judge
Leventhal believes that failure to inform the jury of its nullification authority
will not prevent the jury from exercising its power in exceptional cases be-
cause the jury informs itself about its role in other ways than through the
judge s instructions.314 For example, he cites the media, literature, conversa-
tions with others, and history as sources of informal knowledge ofjury func-
tion and responsibility. These sources "convey adequately enough the idea of

Kadish and Radish position to he inconsistent in its refusal to permit the jury to be instructed as
to its power to nullify:
It seems to me that if the legal system really docs rccogni/e justified rule departures
bs juries, then a defendant is entitled to have the jurv instructed on that subject. Other-
s»ise. his fate depends upon whether the jury chosen to hear h;s case happens to be suf-
ficiently cantankerous or tough-minded or imaginative to disregard s»hat the judge tells
them and look instead to the deeper structure of the legal system. | do not see how any-
thing so chancy can be called legitimate: the stakes are too high to resort to a lottery.
Christie. ljiu/ ul Drpatture from Ltgal Rulft: ‘Jury Xulhficalion™ and Legitimated Disobedience, 2
Caiii. L Rtv 1289. 1303 (197-1) [hereinafter cited as Christie).
208. United States v. Dougherty. 173 F.2d 1113 (D C. Cir. 1072), discussed in the text .1l
notes 49-58, supra.
209. Kadish & Kadish, )n Juitified Rule Drfxirturrt by Officials, 50 Cstu. L. Riv.905 (1971).
210. United Statesv. Dougherty. 173 F.2d 1113. 1132 (D.C. Cir. 1972).
Sl 1d. at 1130.
212, 1d.
213. 1d. Note how die arguments concerning the nullification instructionrelateto dieargu-
ments rt ricerning jurs unanimity; sec note l<»5, supta
211. "The jury knows well enough that its prerogative is not limited to the choice* articulated
in the foim.il instructurns of the court.” Id, at 1135.
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prerogative, of freedom in an occasional case to depart from what the judge
says.”*11 One asks whether this reliance on informal information conveyance
is not dishonest and irresponsible, like relegating sex instruction of one's chil-
dren to the streets rather than assuming parental responsibility to do the job.
Judge Leventhal replies that when the legal system leaves the responsibility of
informing the jury of its dispensing power to informal channels "it is not be-
ing duplicitous, [not is it] chargeable with chicane and intent to deceive."216
Rather, it is “a governor to avoid excess."*17

For Judge Leventhal, the informal processes of information maintain the
necessary tension between law and justice. Tampering with that delicate struc-
ture (by telling jurors they have the power to nullify) would distort the bal-
ance by eliminating the constraints now provided by the judge's instructions.
Anticipating the nullification proponents' objection that it is irrational to favor
jury power while disfavoring discussion of it. Judge Leventhal, in a telling
piece of candor, concludes:

In the last analysis, our rejection Of the request for jury nullification doc-

trine is a recognition that there arc times when logic is not the only or even
best guide to sound conduct of government.*'*

Nullification proponents would respond that a government that can exist onlv
by formally and officially deceiving its citizens may not be worth preserving in
the first place. In addition, Judge Lcvcnthal's view seems unfair to defendants
whose jurors may not have learned informally of their nullification power or
may have been convinced that it is a relic of the past after hearing the judge's
limiting instruction.

The contours of the current controversy over jury nullification flow from
the Kadish and Kadish-l.eventhal views. Except for occasional backsliding,
the "anti-anarchy" language has disappeared from discussions, to be replaced
by more intelligent concern about the proper exercise of the jury's special
dispensing power. The line that separates adherents and opponents of jury
nullification is whether or not to instruct the jury of their nullification author-
ity. Kadish and Kadish, Judge Leventhal in the Doughtrty case, the U.S. Court
of Appeals for the Ninth Circuit.3 and others have rejected the instruction
in favor of the present balance of power. Their arguments, presented above,
arc well reasoned but. as we shall trv to demonstrate, ultimately unpersuasive.

215. 1d.
216. /.
217. U

218 Id Jill.v>

219. L'mtcil St.on t Simpson. 460 F2d M5 <9th tin 172> Ihr couii comludrtl that "the
existing .nr j(li*ijujir  so ih.it the instruction, ninth tnil{ht rn(uui.i];r jiijiniuli,
should not lie given. Id .it .MU-20
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1. Will the Acquittal Rate Increase if the Nullification Instruction is Given?

The essential premise of the "damn-good-reason” position, that juries will
act in a different and less desirable way if informed about their nullification
power, is not based on actual occurrences20 and is not convincing in theory.
Why do nullification opponents feel that the more knowledgeable jurors be-
come, the less conscientiously they will act?22l Why do nullification opponents
assume that juries will run amuck after being told by the judges that they
should exercise their nullification powers only after careful and conscientious
deliberation and only on the basis of conscience or justice? Is this innate dis-
trust of juries a product of traditional professional elitism that has sought to
eliminate the lay and uninitiated from a share in the law?22

Proponents of nullification prefer to demystify the law by making it acces-
sible and responsible to the community it serves. An honest instruction would
give the jurors a sense of responsibility, respect, and influence over the law
that regulates their lives. Proponents do not fear the power ofjuries to nullify
and do not expect good and honest citizens to turn suddenly into lawless an-
archists on the basis of ajudicial instruction to deliberate with conscience and
justice. The ordinary jury deliberating about a violent crime is unlikely to ig-
nore the law and the judge’s instructions, because the people are victims of
these crimes. Consider, for example, the following comments of a black juror
aboutjury duty:

Sornc defense lawyers may feel that the predominately middle-aged, pre-
dominately black jury most often chosen in the District [of Columbia] is more
sympathetic to the black defendant. But they arc espousing what seemed to
rnc yet another bit of folklore. In fact, quite the opposite is true. Enough
crime is enough, such juries feel. We are the victims. You sec it on the
unsigned exit questionnaires handed out at month's end in the early-sunsct
wintertime. “Give us more protection walking from the Courthouse to the
bus." Or "This is a high crime neighborhood; don’t hold us in the court past
dark."2”

This view is supported by the Chicago Jury Project’'s monumental study of the
jury system. When attempting to explain examples of disagreement between

judge and jury. Professors Harry Kalven and Hans Zeiscl wrote:

220. Sec the discussion of the Indiana and Maryland experiences tcvf, tupra notes 111-45.

221  United States v. Doughc.ty. 173 1 2d 1115. 1136-57 (D C. Cir. 107?).

222. On the tension in early American law between professionals and the Initv. ut IV Miller,
Tilt Lin or no Mind in Xmerica 00-116 (1'J65). For the view that judges perceive jurors and
latpcrvms as unsophisticated, see Note. Jury Suthfuaiwn: The Forgotten Right, 7 New Eng. I.. Rev.
105 (1071). The author suggests that jury nullification is not only guaranteed by the sixth
amendment hut also by the ninth which protects tights ol the people not enumerated in the
Constitution Because jury nullification was a lotnmon-law tight at the lime of the drafting of the
Constitution, according to this view, it lias been retained by the people under the ninth amend-
ment. hi. at 121.

223 Spingain, tly theJury, The Washington Post. Sept. II). 1072. 5 Potomac, at 16.
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.. . [WJc suspect there is little or no intrinsic directionality in the jury’s re-
sponse. It is notfundamentally defendant-fnonr, rather it is non-rule minded; it
will move where the equities are. And where the equities are at any given time
will depend on both the stjue of the law and the climate of public opinion,

[emphasis added]24

Other commentators support the proposition that juries act sensibly even if
they are given a nullification instruction. A recent Vale Law Journal survey**5
of social-psychology literature on this question addressed Judge Leventhal’s
fear of unjust acquittals and "a loss of the tension in the juror’s role between
following general law as opposed to the juror's own sense of justice."2*> The
survey also examined Chief Judge Bazelon’s dissent in that case, which argued
that sufficient internal checks, balances, and constraints exist to prevent juries
from acquitting excessively. In Judge Bazelon’s view, jurors are not apt to free
dangerous persons to return and prey on the community from which those
jurors are drawn.*27 Is the position of Judge Leventhal or Judge Bazelon
more accurate? The Yale survey concludes:

. . . Social psychological research indicates that the internal checks referred to
by Chief Judge Bazelon arc very real and that, even where he knows of his
power of nullification, a juror has a strong psychological need to see the case
settled according to his sense of equity.,2h This need should act as a restraint
on the juror's feelings of sympathy for the defendant. In light of a judge’s
probable influence as an authority figure on the way jurors perceive their
own roles, an instruction which informed the jury of its power of nullification
but at the same time conveyed the legal system's expectation that it follow the
general law in reaching its verdict would likely retain the necessary tension in
the jury’s role.221*

224.

H. Kalvkn St H ZtisiL. nipta note 10. it 495; *Ce also Myers, Rule Departures and

Making Law: Juries and their I'rtdiets. 13 I.. & Sot:. Rrv. 7HI (1079).

225.
226.
227
senting).
223.

Note, Toward Pnaopln ofJury Equity. 83 Y.vit L.J. 1023 (1074).
Id. at 1051.
United States s. Douglietty, 473 1.2d 1113. 1143 iD.C Cir. 1072) (ILizrlon. CJ,. dis-

It should be mentioned Itete that 'fruits™ is not being used as a SMionvtn for justic-."

Indeed, the two concepts might at times be antagonistic tn each other. The jurors* sense of
treating the defendant equitably might very well conflict with the sense of Mealing the defendant
jtistlv. foi example, the equitable imperative to treat all persons alike might cause tension with
the desire to neat this particular defendant as an exception in order in do justice.

220.

Note, Toward Printipln ofJury Pt/uiiy, supra note 225. at 1051-52.

The .Solicitor General of the I’nited States has written that jury nullification is not likelc to pro-
duce biased, discriminatory or anarchic vrtdicts. Responding to the argument that the death pen-
alty is unconstitutional because jury discretion can result in capricious and arbitrary verdicts, the
Solicitot Genet.il agrees with |udgc fta/elon tb.it joints mas Ire trusted to act responsibly:

The potential vice of juts nullification, even though its availabilits e. created b\ the

Constitution, in that the juts may acquit in an irrational or prejudicial manner. However,
the constitutional guarantee of a jury tiial rests on the assumption that the jury is not
animated by bias, and that the jury is capable tesponsiblv of discharging its duties, If the
jurs is given to caprice, it would undeimine convictions for am crime no less than con-
victions lot capital crimes, licit this Conti has always assumed that, at least when
screened from pic-judicial pressures and from legalls inadmissible but "powerfully
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Another example supporting the good judgment of jurors who arc given
the right to nullify can lie offered from the British experience following the
passage of Fox's Libel Law in 1792. That statute authorized juries to pass on
the law as well as the facts,230 but passage did not make it more difficult for
the Crown’s prosecutors to obtain criminal convictions.231

We feel that logic, common sense, and the available evidence support the
conclusion that a carefully drafted instruction informing the jury of its nullifi-
cation power would not produce unjust acquittals or increase the likelihood of
departures from the law except in rare situations justifying departures. The
burden now falls on nullification opponents to demonstrate that their fears
are justified.2 But even if our view of the empirical evidence is mistaken and
even ii the level of acquittals would rise, we feel nonetheless that other con-
siderations support giving the nullification instruction.

2. Honesty Is the first Policy

The arguments for opposing the nullification instruction are, in our view,
deficient because they fail to weigh the political advantages gained by not ly-
ing to the jury.233 Even if Kadish and Kadish and Judge Leventhal are correct
about the resultant decrease in tension in the juror’s role, this element must
be balanced against the fact that this tension is maintained by deceit. What

incriminating extrajudicial statements” (Brut n v. UniteJ States, 391 U.S. 123, 135), the
jury can lie trusted tn decide the controversy reasonably, conscientiously, and i.rtclligent-
ly. See MrCaulha, supra [-102 U.S. 183 (1971)]. Cf Duncan  t.ouuiana, supra, 391 U.S.

at 157.
The argument that juries "ill act unfairly and arbitrarily assumes that, on this most se-

rious decision, ttselvc jurors who have been carefully screened by defense counsel will si-
lends cast their sntes for private reasons without reference to the commands of the law.
The available evidence is to the contrary. Professors Harry Kalven, Jr. and Hans Zeiscl,
in preparing their massive study The American Jry (1966). analyzed in depth the work-
ings of more than 3.500 jury trials, and concluded that in the great majority of cases in
svhich the jury declined to convict (whether or not of a capital offense) when the evi-
dence apparently was persuasive, the jury svas making a reasoned and reasonabl- re-
sponse to the excessiveness of a penalty in light of the nature of the crime and the cir-
cumstances of the defendant. The authors uncovered no evidence that the jury was
behaving capriciously in these instances of "nullification” (. at 306-312).

We submit that there is simply no evidence that the jury, when deciding whether to
convict in capital cases, acts in a wanton or freakish or discriminatory manner. The jury
is fulfilling a function given to it by the Constitution itself, tnore is needed than petition-
ers' groundless speculation that the jury might act irrationally to demonstrate that the
Constitution's guarantee til trial bv jury is a bar to the imposition of capital punishment.

Brief for the United States as Amicus Curiae in Gregg v. Georgia, at 90-91. -128 U.S. 153 (1976).
The Attorney General of North Carolina has echoed similar sentiments. Brief For the Re-
spondent State ol Noilh Carolina m It'ruutson v. Xorth Carolina, at 51-52. -128 U.S. 280 (1975).

230. See the discussion of this statute, text at noteil. supra.

231. Sec Sax, supra note 8, at -191-92.
232. fudge Balelon has also extended this challenge to nullification opponents. United States

s Dougherty. -173 K2d 1113. Il1l (D C. Cir 1972) (Ba/elon, C.J.. dissenting).
233. See text at notes 167-68. supra.
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impact will this deception have on jurors who fell coerced into their verdict by
the judge’s instructions and who learn, after trial, that they could have voted
their consciences and acquitted? Such ajuror is less apt to respect the legal
system. As Judge Bazelon has cogently observed, the trial judge is not neutral
on nullification because it is a doctrine "that must not only be concealed from
the jury, but also effectively condemned in the jury’s presence.”Z4 Therefore,
even if a few more seemingly irrational acquittals were to result from the nul-
lification instruction, which we doubt, the price would be worth the benefit to
democracy, honesty and each individual’s pride in governmental participation.

3. Internal Inconsistency

Another objection to the view of those who argue against giving the nulli-
fication instruction is that their position is internally inconsistent. Judge
Leventhal favorsjury nullification that spontaneously occurs because of strong
juror feelings or that results from knowledge ofjury power obtained outside
the courtroom. He rejects explicitly instructing jurors about the power he ad-
mits they have. He appears to wantjurors to know what they can do, but he
does not want to be the one to tell them. This position creates a serious di-
lemma because of its inconsistency. What ruling would Judge Leventhal make
on the question whether a prosecutor could challenge every potential juror
for cause who has heard about jury nullification? In the 1970-71 New York
City Black Panther trial, the judge permitted the prosecutor to ask prospec-
tive jurors. “Do you have any reservations in your mind that if Robin Hood
were indicted for robbery, that you would convict him of robbery even
though he might have wanted to give money to the poor?”23l If Judge
Leventhal agrees that all persons with knowledge of the nullification power
can be removed from the jury, he would defeat his purpose of having the
jury know about its powers without being specifically instructed. On the other
hand, if he refuses to allow the prosecutor to ask questions about nullification,
because jurors arc entitled to sit on juries knowing about nullification, would
he permit the defense to inform them of their power? If not, then jurors with
distorted, prejudiced or misinformed views of their role would sit in judg-
ment of their peers.

According to Judge Leventhal’'s reasoning, as Judge Bazelon’s dissent

23-1. United States v. Dougherty, -173 F.2d 1113, J140 (D.C. Cir. 1972) (Ba/elon, C.J., dis-
senting). See also Note, Laws That Are Made To Be Broken: Adjusting For Anticipated Xoneompliance,
75 Mich. L Rrv. G87 (1977):

... the nullification rule relies essentially on deception—that is it operates by means of
deception. The nullification rule leads at least some jurors to believe that they do not
have the ability to nullify and arguably deceives at least some jurors into believing that
the legal system regards all instances of nullification as undesirable. Moreover, this de-
ception is not innocuous: it has an adverse impact on jurors, [footnotes omitted)
Id. at 712.
235. K Kcnvcbick,Juror Number Four 3fi (1973).

TNt material may
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points out,2% the legal system has no duty to be honest with jurors. Indeed,
its duty is to be affirmatively dishonest by instructing jurors that they must
obey the judge’s instructions and by preventing counsel from arguing to the
contrary. This view harms the people the nullification doctrine exists to pro-
tect. If Judge Leventhal's view remains the law, only those persons with
enough education or knowledge of legal proceedings, or with friends who are
lawyers, will know what authority they possess when they sit on juries. The
more complacent, obedient, less educated, and less intelligent members of so-
ciety will not have this knowledge and the legal system will not inform them
ot it. Against such a discriminatory practice, we prefer, with Judge Bazelon,
to dissent.

4. The Nullification Instruction Would Produce More Rational Verdicts

Nullification opponents feel that unjust verdicts would increase if the jury
is informed of its authority to acquit despite a technical violation of the law.
But is not the reverse more likely? Judge Bazelon notes:

... The juror motivated by prejudice seems to me more likely to make spon-

taneous use of the power to nullify, and more likely to disregard the judge's

exposition of the normally controlling legal standards. The conscientious ju-
ror, who could make a careful effort to consider the blame-worihiness of the
defendant's action in light of prevailing community values, is the one most

likely to obey the judge’s admonition that the jury enforce strict principles of
law.23T

The nullification instruction, therefore, would serve to discourage acquittals
based on prejudice instead of encouraging them, as nullification opponents
argue. Because the nullification instruction sets justice and conscience as the
standards for acquittal rather than leaving the jurors to use their own biases
as standards, it would help prevent unjust acquittals on the basis of prejudice.
The obstreperous juror who insists that juries have the power to acquit for
any reason at all (a doctrine that this juror may have picked up through one
of the informal channels discussed by Judge Leventhal)238 would find it diffi-
cult to promote that view with co-jurors who had received a careful nullifica-
tion instruction.

Defense lawyers occasionally ask the trial judge to give the so-called "Perry
Mason" instruction to the jury, that at the end of the trial no person is likely
to jump up and confess guilt. It was discovered that juries would sometimes
convict defendants only because nobody else had confessed in the courtroom.
Jurors had received their knowledge of the law and of legal proceedings in

230. United States v. Dougherty, 473 F.2d 111S, 1141 (D.C. Cir. 1972) (Baxclon, C.J.. dis-

serting).
237. Id.
238. Id. at 1135; discussed in text at footnote* 53 and ilf»suj>ra.
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the informal way that Judge Leventhal applauds. The legal system has incor-
porated a new instruction to correct this error. Judge Leventhal's position,
that bad verdicts will be the consequence of the nullification instruction,
seems to us to be mistaken. It is the failure to give an honest and forthright
nullification instruction that may lead to injustice.

E. The "Responsibility-of-the-Juror" Position

A final objection to giving the jury nullification instruction has been raised
by Professor George Christie and Judge Leventhal. Christie believes that the
nullification instruction would "erode" the sense of responsibility of each
juror:

... The power that juries have to ignore the judge's instructions is the price
we pay, and | think should pay, to insulate the jury as much as we can from
official pressure. It is like academic freedom. Instructors are free to tench
nonsense. Is this because it is legitimate to teach nonsense? Of course not. It
is the price we pay to free teachers from the control of authority. If an in-
structor "seeking truth" is in fact propagating nonsense, is he acting illegiti-
mately? Again the answer is, not necessarily. The legal and moral universes
are not always two-valued. 1l

The law permits nullification, but it neither authorizes nor commands it.
Christie fears that the nullification instruction would be perceived by jurors as
a command that they inust acquit "if [they] feel strongly enough about the
matter."240 This is the basis of his objection because he believes "that the ju -
rors alone bear responsibility for acquitting in these circumstances, not the
law which permits them to get away with doing so."241 Judge Leventhal has
also voiced concern aboutjuror responsibility:

It is one thing for ajuror to know that the law condemns, hut lie has a
factual power of lenity. To tell him expressly of a nullification prerogative,
however, is to inform him, in effect, that it is he who fashions the rule that
condemns. That is an overwhelming responsibility, an extreme burden for the
jurors’ psyche. And it is not inappropriate to add that ajuror called upon for
an involuntary public service is entitled to the protection, when he takes ac-
tion that he knows is right, but also knows is unpopular, either in the commu-
nity at large or in his <wn particular grouping, that he can fairly put it to
friends and neighbors that he was merely following the instructions of the
court.242

Professor Christie would not give the jury a nullification instruction because
lie believes that it would decrease the individual juror’s responsibility for ac-
quittals and would detract from the moral neutrality of the law. Judge
Leventhal, on the other hand, would not give the nullification instruction be-

230. Christie, jupm note 207, at 1303.

240. hi. at 1301.

241. 1d.

242. United States v. Dougherty. 473 1'.2d 1113. 1136 (D.C. Cir. 1072).
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cause, in his view, the law must bear the responsibility for jury verdicts and
the instruction would increase the individual juror's responsibility by communi-
cating that each juror is the author of the "rule that condemns.” Both Christie
and Leventhal thus focus on the jurors’ responsibility for their verdicts.

Let us examine that responsibility. It is not the responsibility ofjurors to
make laws and it is an illegitimate exercise of their authority to create new
crimes. The juror does not “fashion the rule that condemns” because the jury
takes the law from the court and cannot substitute its own version of what the
law should be. Judge Leventhal probably has a different meaning in mind
when he expresses concern about juror responsibility. He appears to be
worried that if jurors are told of the nullification power, they will be under a
heavy burden because they know they have the power to free the defendant.
They may feel that if they convict, it is their decision and not a legal decision.
We sympathize with this point of view that seeks to protectjurors, but we are
compelled to disagree with it. Jury service is a heavy responsibility and any at-
tempt to make it lighter by passing responsibility to another governmental
agency or institution violates the concept of the jury. Jury service should be
understood and treated as one of the most solemn and meaningful obligaiions
a citizen can be called upon to perform. In the words of oneJuror's Handbook:

Jury service is one of the most vital functions of citizenship. It is the most im-

portant duty of a citizen of the L'nited States, next to fighting in the defense
of one's country.243

The criminal juror's function is to sit in judgment of an accused person.
Our system ofjustice is not served by trying to lighten the juror’s responsibil-
ity by encouraging the juror to rely on “the law" rather than weighing the
matter in terms of the community conscience. Although the juror must listen
responsibly to the judge’s instruction on the law, the juror cannot avoid mak-
ing an individual evaluation of the defendant’s conduct. Even under Judge
Leventhal's view, it is permissible for jurors to know that they may nullify;
many jurors do know they have this power. These jurors cannot escape re-
sponsibility in the way Judge Leventhal suggests. It seems more honest and
honorable to tell all jurors about their power and responsibility in a clear and
careful manner, at the same time that the judge outlines the law that governs
the case.

Judge Leventhal says thatjurors who have reached what they believe to be
the right verdict, but who think that the community disagrees with their con-
clusion, can use the law as an excuse. We do not believe that it is conducive to
good citizenship or good character to shift the responsibility elsewhere rather
than standing up for what you believe is right. If jurors have reached unpop-

213. jurors* Handbook. Santa (Mara County. California, quoted in M. Timothy, Jukv Woman
1(1074) |hereinafter titl’d as M. T imothy).
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ular verdicts which they feci are nevertheless correct, and if they feel that
they have the obligation to explain those verdicts, then their explanation
should be based upon their recognition of their own role in attempting to do
justice within the law. The juror’s position is a responsible one and the full
impact of that responsibility must be brought home to jurors so that they may
perform their historic function.

Christie objects to the nullification instruction because it would be viewed
by the jury as a command by the law that they acquit "if they feel strongly
enough about the matter."241 A carefully drafted nullification instruction that
clearly limited situations justifying the exercise of that power245 would answer
this objection. Christie’s concern that jurors would feel compelled to acquit
would be satisfied with an instruction stating they do not have to acquit. The
instruction could explain their power to acquit, but would make clear that
nullification was not commanded.

Christie, however, may have had a slightly different point in mind. He
appears concerned about the law remaining value-neutral. Unlike Judge
Leventhal who appears to prefer that the law absorb responsibility for jury
verdicts, Christie believes that the law should be free of such responsibility.
Jury verdicts, he believes, should belong to juries and the law should keep a
discrete distance from them. This approach ignores the role ofjury service in
self-governance. As explained above,246 our law is a dynamic force that springs
from the people and is ultimately accountable to them. The essence of the
jury is its obligation to pass judgment on each law it is asked to apply. Laws
that are found to be inequitable when applied in certain instances should be
"nullified' by the refusal of the jury to convict under them. Further, the neu-
trality that Christie favors isjeopardized by refusal to grant the nullification
instruction; for what better way is there for the law to coerce a particular ver-
dict than by refusing to tell the jury all the options it has available? The only
way to maintain the neutrality of the law and to have the jurors bear responsi-
bility for their decisions is to inform them of their prerogatives.

Christie’s comparison of the juror with the school teacher and academic
freedom questions247 illustrates the problem with his approach. Professors in
environments where academic freedom is nurtured are not instructed that
they can only teach what they are told to teach. They do not need to rely on
television and other informal sources to learn that they may teach what they
want without being punished for it. They are encouraged to innovate and ex-
plore the uncertain realms of their subjects, and are usually promoted if they
succeed in these endeavors. We would not have “free" teachers unless they

2¥14. Christie, iupra note 207, ;it 1301.

241>, See text at notes 3, 9, and TI. and note 64,supra, for examples.
2-16. See text at notes 167-68 and at notes 233-34. supra.

247. Christie, supra note 207, at 1303, quoted in text at note 239.supra.
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clearly understood that they were free to teach what they believed to be true.
Similarly, we will not have “free" (and truly responsible) jurois until they are
told that they have the authority to acquit on the basis of conscience in appro-
priate cases.

VI

Conclusion and Summary

We have shown that jury nullification is more than just a price the legal
system pays for jury service. Rather, it is a distinct and unique benefit to our
system of government that not only brings the community and the law closer
together, but also adds a new dimension to the concept of democratic self-rule
for all participating in the jury experience. Therefore, it is not merely a prac-
tice that should be tolerated, but it is a practice that should be applauded and
treated with dignity and honesty. Even in those rare instances when juries
reach verdicts that do not win public support, the community is learning vital
lessons about itself. And, of course, whenever the jury returns a verdict with
which the community morally agrees, even though it may run counter to the
instructions of the judge on the law, faith in the jury system is openly vindi-
cated.

In the final analysis, we believe chat the jury power to acquit, in considera-
tion of but against the judge’s instructions on the law, is not an accidental
by-product of the general verdict, the double jeopardy provision, and the
judge’s inability to punish jurors for their verdict. The jury, with its power of
nullification, is a deliL ite attempt to increase citizen participation in govern-
ment, ameliorate the rigors of laws that may be too harsh when applied in
certain cases, prevent governmental tyranny, bring the law and the commu-
nity in closer harmony, and allow the people to make the final decision on
moral blameworthiness in criminal cases. To achieve these goals, the jury
must be instructed of its authority to acquit in appropriate circumstances.

Any examination of the history and development of the jury reveals how
closely intertwined this institution is to the exercise of political freedom and
individual liberty.248 Defense of the jury need not rest solely with the major

248. For more than seven out of the eight centuries during which the judges of the com-
mon law have administered justice in . . . [England], trial by jury ensured that English-
men got the sort of justice they liked and not the sort of justice that the government of
the lawyers or any body of experts thought was good for them.

P. Devi.in, Supra note 66, at 159-60.

... The fundamental safeguards have been established, not so much by Lawyers as by
the common people of England, by the unknown juryman who in 1367 said he would
rather die in prison than give a verdict against his conscience, by Richard Chambers who
in 1629 declared that never till death would he acknowledge the sentence of the Star
Chamber, by Edmund liushell and his eleven fcllow-jurors who in 1670 went to prison
rather than find the quakers guilty, by the jurors who acquitted the printer of the Let-
ters of Junius, and by a host of others. These are the men who have bequeathed to us
the heritage ol freedom,

A. Denning. Freedom Under Law 63-64 (1949) [hereinafter cited as A. Denning). Ifci* *n
,-eive\MO oi UOOyOi/n I*»#
(Tn* 17 tLS. 0«d*
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political issues of any given era. It is in the little cases as well that the jury
ameliorates the harshness of the law, thereby furthering respect for laws and
leg2l procedures. If our legal system did not permit the dispensing function
of the jury, it would grow cold and stale, the object of ridicule and disobedi-
ence. No legislature can anticipate all the situations that would fall under the
terms of a statute. It is virtually impossible to write a general law to cover the
identified problem, which is also detailed enough to prevent prosecution in all
cases the legislature does not intend to cover. The generality of law necessi-
tates the exercise of discretion and conscience in its enforcement.

The prosecutor has discretion to refuse indictment in sympathetic cases. In
many instances, prosecutorial discretion is exercised in accord with commu-
nity opinion, thus eliminating the necessity for jury nullification. But not in all
cases. Prosecutors may bring defendants to trial for a variety of reasons, not
all of which serve the interest ofjustice. Political cases attest to the willingness
of prosecutors to curtail dissent by using the law as a sword to cut a wide
swath through minority opposition to governmental policies. The extensive
publicity given to some cases, the elective status of many prosecutors and the
necessity for maintaining solid and cordial relations with the police may in-
uucc prosecutors to try cases that might otherwise not be brought to trial. In
such cases, prosecutorial discretion fails to serve as a shield against unjust in-
dictments. Jury nullification is necessary and essential to justice in these situa-
tions.

Judges also have discretion in the enforcement of laws, but they too are
subject to the strictures of their role and are accountable to the people (if
elected), the appellate courts, and the legal profession for their actions. Ir
cases where justice might demand dismissal, politics may demand otherwise.
Mary Timothy, jury foreperson in the Angela Davis murder case, subse-
quently wrote:

Suppose he (Judge Arnnson] were to rule that the prosecution had not
proven its case and then dismissed all charges. Then the whole thing would

be over! Wouldn’t that he fantastic? The decision would be made and we ju-

rors wouldn't have that burden. Fantastic, but not likely. Could any judge

take that responsibility himself in a trial with so many political overtones? |
doubted it.J4u

Once again, the exercise ol its dispensing power makes the jury indispens-
able to justice. The essential dirr*ience between the jury and other legal in-
stitutions is that the jury, which meets for a trial and then melts back into the

(FJor a time in eighteenth-century England a jury’s uncontrolled general verdict of
acquittal—given in deilance of the judge's instructions—was the strongest safeguard
available for the free discussion of public affairs.

Henderson, Thr Background of the Seventh Amendment, 80 Hakv. L. Rr.v. 389, 328 (1966).
2'J9. M. Timothv. supra note 2-13. at 185.
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community, is, in the words ofJustice Douglas, “the one governmental agency
that has no ambition,"250 It is free to do what is right.

The right of the jury to nullify applications of law in a particular case can
also be supported on political grounds as an essential aspect of democratic
self-government. It serves to remind governments and legal professionals that
the people are sovereign. It serves to remind the community that protection
of its liberty and freedom rests in the hands of the people. The Senate and
House reports on the 1968 federal Jury Selection and Service Act expressly
state that, “// must be remembered that thejury is designed not only to understand the
case, but also to reflect the community's sense oj justice in deciding it." [emphasis
added]xl

Today, the jury system is under attack. In some courts, it is shrinking in
size,252 in strength,253 and in usage,?4 and it is frequently criticized on
grounds of expense and inefficiency.25 Part of the campaign to weaken the

250. W.O. Douglas. We, The Judges 389 (1956), quoted in A.F. Ginger, supra note 8, at 10.
Douglas also says "Since [the jury] is of and from the community, it gives the law an acceptance
which verdicts ofjudges cannot do." Id.

251. Senate Comm, on the Judiciary, Improved Judicial Machinery for the Selection of
Federal Juries, S. Rep. No. 891, 90th Cong.. 1st Sess. 24 (1967); House Comm, on the Judi-
ciary, Federal Jury Selection Act, H.R. Rep. No. 1076, 90th Cong., 2d Sess. 8 (1968).

252. In Williams v. Florida. 399 U.S. 78 (1970), the Court held seven-to-one that the number
“12" for ajury was an “historical accident” and is not constitutionally required in non-capital state
criminal trials. In Colgrove v. Battin, 413 U.S. 149 (1973), a divided Court held five-to-Four that
the seventh amendment did not require a 12-person jury in federal civil trials. For an analysis of
these cases and the issue of jury size, sec J. Van Dyke, Jury Selection, supra note 2. at 193-203.
In Ballew v. Georgia, 435 U.S. 223 (1978), the Court held that juries in state criminal trials could
not consist of fewer than six persons.

253. InJohnson v. Louisiana, 406 U.S. 356 (1972), a divided Court held five-io-four that the
fourteenth amendment's due process clause requiring proof beyond a reasonable doubt in crimi-
nal cases was not violated by a state law permitting non-unanimous jury verdicts in state
non-capital criminal cases. In Apodaca v. Oregon, 406 U.S. 404 (1972), a divided Court (four-to
one-to-four) held that it was not a violation of the sixth amendment for a state to permit a
non-unanimous verdict in a non-capital criminal case. Justice Powell’s vote joined the plurality
opinion on state trials, but noted that the sixth amendment might bar non-unanimous jury ver-
dicts in federal criminal proceedings. For an analysis of these cases and the issue of non-
unanimous jury verdicts, see J. Van Dyke, Jury Selection, supra note 2, at 203-14. In Burch wv.
Louisiana, 441 U.S. 130 (1979), the Court ruled that if state criminal juries consist of only six
persons, their verdict must be unanimous.

254, The Supreme Court has ruled in a series of cases that defendants have no constitutional
right to ajury trial if they are accused of only a "petty offense.” Whether or not a petty offense is
involved depends upon the sentence. So far the Court has ruled that violations lending to
six months in jail, three-vears probation, and a Hne of S10,000 are each "petty offenses" in con-
tempt cases. Muniz v. Hoffman, 422 U.S. 454 (1975); Taylor v. Hayes, 418 U.S. 488 (1974):
Codispoti v, Pennsylvania, 418 U.S. 506 (1974); Baldwin v. New York, 399 U.S. 66 (1970); Frank
v. United States, 395 U.S. 147 (1969): Bloom v. Illinois. 391 U.S. 194 (1968).

255. It is important to mention that although the Supreme Court in the last decade has weak-
ened the constitutional protection of the jury’s structure, it has not deviated from its conception
of the jury’ function enunciated in Duncan v. Louisiana, 391 U.S. 145 (1968), quoted in the text
at note 93. Indeed, the Court has been careful to point out that it would not change the structure
of the jury if it thought that the function would thereby be weakened. We arc, therefore, optimis-
tic that the Court will recognize that the nullification instruction promotes the jury's function and
must therefore be supported. Kadish and Kadish, who disagree with us that the jury should rc-
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jury is based on the proposition that the jury’s only function is to decide the
facts and thatjuries do a poorjob at that.20

We believe that refusal to instruct the jury of its nullification power con-
tributes to weakening the jury as a legal and political institution. It produces
mendacious judges and more complacent and servile jurors (and citizens).
Charles C. Curtis once remarked:

In the judge we have our intellectual side. In the jury, we have the intuitive
part of us. Together they reflect each of us as the jury reflects all of us. And
a society which does not trust itself may be a state, but is not a society at all.257

In dismissing the jury in the Angela Davis trial after their verdict of not
guilty, Judge Arnason read to them from G. K. Chesterton:

Our civilization has decided, and very justly decided, that determining the
guilt or innocence of men is a thing too important to be trusted to trained
men. If it wishes for light upon that awful matter, it asks men who know no
more law than | know, but who can feel the things | felt in the jury box.
When it wants a library catalogued or the solar system discovered, or any tri-
fle of that kind, it uses its specialists. But when it wishes anything done that is
really serious, it collects twelve of the ordinary men standing about. The same
rhing was done, if | remember, by the founder of Christianity.258

The jury is responsible for the exercise of delicate moral, legal, social and
political judgments. Sometimes it makes mistakes,259 but mistakes cannot be
eliminated because justice cannot be programmed into a computer. Some-
times juries reach verdicts that are not popular with particular segments of
the community, but ajury verdict is never without an important social lesson
that will help the community. Juries are less likely to make mistakes as to their
function and are more likely to benefit the community if they are honestly in-

ccive a nullification instruction, nevertheless agree that the Supreme Court has recognized "the
jury's power to displace law by appeal to conscience as one of the characteristics that makes the
right to a jury trial 'fundamental to our system of justice'. [Duncan v. Louisiana, 391 U.S. 145,
153 (1968)] ... In other words, the jury’s fundamental function is not only to guard against offi-
cial departures from the rules of law, but on proper occasions themselves to depart from unjust
rules or their unjust application." kadish & kadish, supra note 191, at 53-54. The only real issue
concerning jury nullification is whether or not the jury should be honestly instructed as to its au-
thority. The value of nullification to the legal system no longer appears to be a matter of dispute.
256. Duncan v. Louisiana. 391 U.S. 145, 186-89 (1969) (Harlan, J.. dissenting).
257. C. Curtis, It’s Your Law 104 (1954).
225982 G. Chesterton, Tremendous Trifles 86 (1920), quoted in M. Timothy, suhra note 243,
at . r
259. Juror errors are more often demonstrations of human fallibility than a weakness in
the system. When an innocent defendant is convicted, the state has committed the original
error in charging him, despite supposedly exhaustive investigations by police. The
trained district attorney sustains it by prosecuting the case. The grand jury studies the
charge and brings back a false indictment. The trained defense attorney presents an in-
effectual defense. But only the trial jury is blamed if it brings in a false conviction.
G. Lehman, What You Need to Know for Jury Duty 83 (1968).
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structed that they may, on the basis of conscience, acquit a defendant when
the strict application of the law would lead to an unjust or inequitable result.

The jury may not always be right, but neither is any other deliberative
body. As the conscience of the community drawn from a representative cross
section of that community, it is the best we have . .. because it is us.200

260. To this day, when a man accused of serious crime is put in charge of the jury, it is
in words which have come down through the centuries: 'To this charge he has pleaded
not guilty and puts himself upon his country, which country you are."” All our past strug-
gles are bound up in that one sentence. He entrusts his liberty to a jury of his
fellowmcen. So in the last resort do we all.

A. Denning, supra note 248. at 50.
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6-1927A -
Chenoweth
1/16/90
BY REP. TAYLOR
IN THE HOUSE
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to jurors in <criminal actions, and

to the oath taken by jurors; and amending Rule 24 of
the Alaska Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.45 is amended by adding a new section to read:
Sec. 12.45.015. SCOPE OF TRIAL JURY'S DETERMINATION. (a) The
trial jury shall judge both the law and the facts pertaining to the

case that is tried before it. The court shall advise the jury of its

duty under this subsection.

(b) In subscribing the oath, each juror shall affirm that the
juror understands the duty imposed by (a) of this section.

(c) A party to the trial may not be prevented from wencouraging
jurors to exercise the duty imposed by (a) of this section.

(d) The failure of the trial court to advise jurors as required
by (a) of this section is not harmless error and is grounds for decla-
ration of a mistrial.

(e) A potential juror may not be disqualified from serving on a
jury because the juror expresses willingness to judge the law and its
ipplication, or to vote according to the juror's conscience.

* Sec. 2. Rule 24(f), Alaska Rules of Criminal Procedure, is repealed
and reenacted to read:

(f) CHARGE TO JURORS. The court shall, immediately before the

jury is sworn and again before jury deliberation begins, advise the

jurors:
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* Sec. 3.

WORK DRAFT

"As jurors, your first responsibility is to decide
whether the defendant has broken the law. If you
decide that the defendant has, but that you cannot
in good conscience support a guilty verdict, you
are not required to do so. To reach a wverdict
that you believe is just, each of you has the
right to consider to what extent the defendant's
actions have actually caused harm or otherwise
violated your sense of right and wrong. If you
believe justice requires it, you may also judge
both the merits of the Jlaw under which the de-

fendant has been charged and the wisdom of apply-

ing that law to the defendant. Accordingly, for
each <charge against the defendant, if review of
the evidence under the law would result in a

guilty wverdict, nevertheless, you have the right
to find the defendant innocent. The court cau-

tions that with the exercise of this right comes

full moral responsibility for the wverdict you
deliver."
Rule 24, Alaska Rules of Criminal Procedure, is

adding a new subsection to read:

(9)

stantially

OATH OF JURORS. The jury shall be sworn by the
as follows:

"You and each of you do solemnly swear (or
affirm) that you will well and truly try the
issues in the matter now before the court in
accordance with the instructions of the court and
the court’s explanation of your responsibilities

-2-

WORK DRAFT

amended by

clerk

sub -

j
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as jurors to determine the law and the facts
pertaining to the case; so help you God."
Sec. 4. APPLICABILITY. The provisions of this Act apply to trial

juries in criminal judicial proceedings commenced on or after the effective

date of this Act.

* Sec. 5. Section 2 of this Act takes effect only if sec. 2 receives
the two-thirds majority vote of each house required by art. IV, sec. 15,
constitution of the State of Alaska. Section 3 of this Act takes effect

only if sec. 3 receives the two-thirds majority of each house required by

art. 1V, sec. 15, Constitution of the State of Alaska.
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TiUe: An Act relating to the treatment and BRU: Trial Courts
and rehabilitation or a defendant
Sponsor: Ulmer Compooenti:
Requestor;
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Alaska Court Sysv*...
HB 366

This proposed legislation may impact the Alaska Court System if a
significant number of review hearings are held under sections 4
and 7. Because that number cannot be determined with any
accuracy at this time, no present fiscal impact is indicated. It
the court finds that it 1is holding an appreciable number of
review hearings, a supplemental appropriation will be requested.
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Original sponsor(s): REP. ULMER, Ellis, Goll

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 366 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the treatment and rehabilitation
of a defendant convicted of an offense; and providing
for an effective date.”
RE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 12.55.015(a) is amended to read:

(a) Exceptas limited by AS 12.55.125 - 12.55.175, the court, in
imposing sentence on a defendant convicted of an offense, may singly
or in combination

(1) impose a fine when authorized by law and as provided in
AS 12.55.035;

(2) order the defendant to be placed on probation under
conditions specified by the court L at may include provision for
active supervision;

(3) impose a definite term of periodic imprisonment;

(A impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution wunder AS 12.-
55.045;

(6) order the defendant to carry out a continuous or peri-
odic program of community work under AS 12.55.055;

(7) suspend execution of all or a portion of the sentence
imposed under AS 12.55.080;

(8) suspend imposition of sentence under AS 12.55.085;

(9) c 'ir the forfeiture to the commissioner of public
safety of a dead.y weapon that was in the actual possession of or used

“1- CSSSHB 366(Jud)
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by the defendant during the commission of an offense described in

AS 11,41, AS 11.46, AS 11.56, or AS 11.61j_

(10) order the defendant, while incarcerated, to participate

is related to the defendant's offense or to the defendant's reha-
bilitation, if the program is made available to the defendant by the
Department of Corrections.

Sac. 2. AS 12.55.085(b) is amended to read:

(b) At any time during the probationary term of the persot
released on probation, a probation officer may, without warrant or
other process, rearrest the person so placed in the officer's care and
bring the person before the court, or the court may, in its discre-
tion, issue a warrant for the rearrest of the person. The court [AND]
may revoke and terminate the probation [,] if the interests of justice
require, and if the court, in its judgment, has reason to believe that
the person placed upon probation is

(1) violating the conditions of probation”

(2) [, OR] engaging in criminal practices; or

(3) violating an order of the court to participate in or
comply with the treatment plan of a rehabilitation program under
AS 12.55.015(a)(10) [, OR HAS BECOVE ABANDONED TO IMPROPER ASSOCIATES,
OR A VICIOUS LIFE].
Sec. 3. AS 12.55.100(a) is amended to read:

(a) While on probation and among the conditions of probation,
the defendant may be required

(1) to pay a fine in one or several sums;
(2) to make restitution or reparation to aggrieved parties

for actual damages or loss caused by the crime for which conviction

was had;

SSSHB 366(Jud) -2-
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(3) to provide for the support of any persons
support the defendant is legally responsible; [AND]
(A) to perform community work in accordance with AS 12.-

55055

(5) to participate in or comply with the treatment plan of

the court or the defendant's probation officer that is related to the
defendant 's offense or to the defendant's rehabilitation; and
(6) to satisfy the screening, evaluation, referral, and

program requirements of an agency authorized by the court to make
referrals for rehabilitative treatment or to provide rehabilitative
treatment.
Sec. AAS 12.55.100is amended by adding a newsubsection to read:

(c) A program of inpatient treatmentmay be required by the
authorized agency under (a)(6) of this section only if authorized in
the judgment, and may not exceed the maximum term of inpatient treat-
ment specified in the judgment. A person who has been referred for
inpatient treatment may make a written request to the sentencing court
asking the court to review the referral. The request for review shall
be made within seven days of the agency's referral, and shall specif-
ically set out the grounds upon which the request for review is based.
The court may order a hearing on the request for review.

Sec. 5.AS 12.55.110is amended by adding a newsubsection toread:

(b) Good cause justifying the revocation of a suspendedsentence

for

is established if the defendant has violated an order of thecourt to

participate in or comply with the treatment plan of a rehabilitation

program under AS 12.55.015(a)(10).

* Sec. 6. AS 28.35.030(c) is amended to read:

(c) Upon conviction under this section the court shallimpose a

-3- CSSSHB 366(Jud)
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minimum sentence of imprisonment of not less than 72 consecutive hours
and a fine of not less than $250 if the person has not been previously
convicted in this or another jurisdiction of driving while intoxicated
under this or another law or ordinance with substantially similar
elements or refusal to submit to a chemical test under AS 28.35.032 or
another law or ordinance with substantially similar elements. Upon
conviction under this section the court shall impose a minimum sen-
tence of imprisonment of not less than 20 consecutive days and a fine
of not less than $500 if, within the preceding 10 years, the person
has been previously convicted once in this or another jurisdiction of
driving while intoxicated under this or another law or ordinance with
substantially similar elements or refusal to submit to a chemical test
under AS 28.35.032 or another Jlaw or ordinance with substantially
similar elements. Upon conviction under this section the court shall
impose a minimum sentence of imprisonment of not less than 30 consecu-
tive days and a fine of not less than $1,000 if, within the preceding
10 years, the person has been previously convicted in this or another
jurisdiction of more than one of the following offenses or has more
than once been pre”~’ously convicted of one of the following offenses:
(1) driving while intoxicated under this or another law or ordinance
with substantially similar elements; (2) refusal to submit to a chemi-
cal test under AS 28.35.032 or another law or ordinance with substan-
tially similar elements. The execution of sentence may not be sus-
pended nor may probation be gra ied -rept on condition that the
minimum imprisonment provided in this section is served. Probation may
be conditioned as provided in AS 12.55.102. Imposition of sentence
may not be suspended. In addition, if the offense involved driving a
motor vehicle for which a driver’s license is required, the person's

driver's license shall be revoked in accordance with AS 28.15.181 and

CSSSHB 366(Jud) -4-



the vehicle used in commission of the offense may be forfeited under
AS 28.35.036. [IN ADDITION, THE COURT SHALL ORDER, AND A PERSON
CONVICTED UNDER THIS SECTION SHALL UNDERTAKE, FOR A TERM SPECIFIED BY
THE COURT, THAT PROGRAM OF ALCOHOL EDUCATION OR REHABILITATION THAT
THE COURT, AFTER CONSIDERATION OF ANY INFORMATION COMPILED UNDER (d)
OF THIS SECTION, FINDS APPROPRIATE.]

Sec. 7. AS 28.35.030 is amended by adding new subsections to read:

(1) The court shall order a person convicted under this sectic
to satisfy the screening, evaluation, referral, and program require-
ments of an agency authorized by the court to make referrals for
rehabilitative treatment or to provide rehabilitative treatment.

() A program of inpatient treatment may be required by the
authorized agency under (i) of this section only if authorized in the
judgment, and may not exceed the maximum term of inpatient treatment
specified in the judgment. A person who has been referred for
inpatient treatment under this subsection may make a written request
to the sentencing court asking the court to review the referral. The
request for review shall be made within seven days of the agency's
referral, and shall specifically set out the grounds upon which the
request for review is based. The court may order a hearing on the
request for review.

(k) If a person fails to satisfy therequirements of an au-
thorized agency under (j) of this section, the court

(1) may impose any portion of a suspended sentence;

(2) may punish the failure as contempt of the authority of
the court under AS 09.50.010 or as a violation of a condition of
probation; and

(3) shall order the revocation or suspension of the per-
son's driver's license until the requirements are satisfied.

-5- CSSSHB 366 (Jud)



probation; and

(3) shall order the revocation or suspension of the per-

son's driver's license until the requirements are satisfied.
* Sec. 10. AS 33.16.220(a) is amended to read:
(a) The board may revoke parole if the parolee

(1) engages in [FOR] conduct in violation of AS 33.16.-
150(a) or (b); or

(2) has violated an order of the court to participate in or
comply with the treatment plan of a rehabilitation program under
AS 12.55.015(a)(10).

* Sec. 11. AS 33.30.011 is amended to read:
Sec. 33.30.011. DUTIES OF COMMISSIONER. The commissioner shall

(1) establish, maintain, operate, and control correctional
facilities suitable for the custody, care, and discipline of persons
charged or convicted of offenses against the state or held under
authority of state law;

(2) classify prisoners;

(3) for persons committed to the custody of the commis-
sioner, establish programs, including furlough programs that are
reasonably calculated to

(A) protect the public;

(B) maintain health;

(C) create or improve occupational skills;

(D) enhance educational qualifications;

(E) support court-ordered restitution; ar'4

(F) otherwise provide for the rehabilitation and
reformation of prisoners, facilitating their reintegration into
society;

(4) provide necessary medical services for prisoners in

CSSSHB 366(Jud) -8-



* Sec. 8. AS 28.35.032(g) is amended to read:

(g0 Upon conviction of a person under this section, the court
shall impose a minimum sentence of imprisonment of not less than 72
consecutive hours and a fine of not less than $250 if the person has
not Dbeen previously convicted in this or another jurisdiction of
driving while intoxicated under AS 28.25.030 or another law or ordi-
nance with substantially similar elements or refusal to submit to a
chemical test wunder this section or another law or ordinance with
substantially similar elements. Upon conviction under this section the
court shall impose a minimum sentence of imprisonment of not less than
20 consecutive days and a fine of not less than $500 if, within the
preceding 10 years, the person has been previously convicted once in
this or another jurisdiction of driving while intoxicated under
AS 28.35.030 or another law or ordinance with substantially similar
elements or refusal to submit to a chemical test under this section or
another law or ordinance with substantially similar elements. Upon
conviction under this section the court shall impose a minimum sen-
tence of imprisonment of not less than 30 consecutive days and a fine
of not less than $1,000, if, within the previous 10 years, the person
has been previously convicted in this or another jurisdiction of more
than one of the following offenses or has more than once been previ-
ously convicted of one of the following offenses: (1) driving while
intoxicated under AS 28.35.030 or another law or ordinance with sub-
stantially similar elements; (2) refusal to submit to a chemical test
under this section or another Ilaw or ordinance with substantially
similar elements. The execution of sentence may not be suspended nor
may probation be granted except on condition that the minimum impris-
onment provided in this section is served. Probation may be condi-
tioned as provided in AS 12.55.102. Imposition of sentence may not be

CSSSHB 366 (Jud) -6-
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suspended. If the offense involved driving a motor vehicle for which
a driver's license is required, the person's driver's license shall be
revoked under AS 28.15.181. [IN ADDITION, THE COURT SHALL ORDER, AND A
PERSON CONVICTED UNDER THIS SECTION SHALL UNDERTAKE, FOR A TERM SPEC-
IFIED BY THE COURT, THAT PROGRAM OF ALCOHOL EDUCATION OR REHABILITA-
TION THAT THE COURT, AFTER CONSIDERATION OF ANY INFORMATION COMPILED
UNDER (h) OF THIS SECTION, FINDS APPROPRIATE.] The sentence imposed
by the court under this subsection shall run consecutively with any
other sentence of imprisonment imposed on the committed person.

Sec. 9. AS 28.35.032 is amended by adding new subsections to read:

(1) The court shall order a person convicted under this sectio

to satisfy the screening, evaluation, referral, and program require-
ments of an agency authorized by the court to make referrals for
rehabilitative treatment or to provide rehabilitative treatment.

(m) A program of inpatient treatment may be required by the
authorized agency under (1) of this section only if authorized in the
judgmen , and may not exceed the maximum term of inpatient treatment
specified in the judgment. A person who has been referred for inpa-
tient treatment under this subsection may make a written request to
the sentencing court asking the court to review the referral. The
request for review shall be made within seven days of the agency's
referral, and shall specifically set out the grounds upon which the
request for review is based. The court may order a hearing on the
request for review.

(n) If a person fails to satisfy the requirements of an au-
thorized agency under (m) of this section, the court

(1) may impose any portion of a suspended sentence;
(2) may punish the failure as contempt of the authority of
the court under AS 09.50.010 or as a violation of a condition of

-7- CSSSHB 366 (Jud)
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correctional facilities or who are committed by a court to the custody
of the commissioner, including examinations for communicable and
infectious diseases; and
(5) provide necessary psychological or psychiatric treat-
ment if a physician or other health care provider, exercising ordinary
skill and care at the time of observation, concludes that
(A) a prisoner exhibits symptoms of a serious disease
or injurythat is curable or may be substantially alleviated; and
(B) the potential for harm to the prisoner by reason
of delayor denial of care is substantialj_
(6) establish minimum standards for sex offender treatment
programs offered to persons who are committed to the custody of the

commissioner.

* Sec. 12. AS 12.55.015(d) is repealed.

* Sec. 13. This Act takes effect immediately under AS 01.10.070(c).

-9- CSSSHB 366(Jud)
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Representative Fran Ulmer
MEMORANDUM

TO: Democratic Caucus Members DATE: December 5, 1989

FROM: Representative Fran Ulmer

SU3J: Problem Regarding Treatment for Criminal Offenders

When we met in Anchorage last week, | mentioned a problem regarding treatment
for criminal offenders. Recent court decisions in Alaska limit the ability of
judges to require treatment of any kind as a part of sentencing, probation or
parole. These recent opinions have attracted the attention of many people who
are interested in a progressive rehabilitative approach to incarceration in
Alaska. It's really important that we change the statutes to clarify that t
is appropriate for judges to require treatment for offenders. This induces
drug and alcohol treatment, sex offender treatment and violence counseling.

| have attached, for your information, a memo from the Department of Law which
describes the problem that we need to address statutorily. | want to clarify
that the court opinion was not based on a constitutional interpretation, but
rather on an alleged absence of statutory authority.

The second thing which is attached is a bill which | plan to introduce that
would do two things. It would clarify the ability of the judge to require
treatment and it would make "good time" conditional upon the successful comple-
tion of treatment, so that there is the necessary carrot for offenders to
receive the treatment that they need.

| would really appreciate any comments that you might have on this and would
welcome cosponsors of this legislation. Please call my office at 46b-4947 if
you are interested.

Also enclosed is a copy of a bill 1 have prefiled which requires Information
regarding fetal alcohol syndrome to be distributed with every marriage license
issued by the State of Alaska. | welcome your support and co-sponsorship for
this b ill.

My best wishes to you and your families during this holiday season.

FU/bvh
Enclosure

District4B — Juneau

pPo.BOX vV +« Juneau.Alaska 90811-31(10 =« <907)465-4947
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»EP VRTMENT OF LAW X CRIMINAL DIVISION CENTRAL OFFICE
P.0. BOX KC
JUNEAU. ALASKA 99811-0310
CRIMINAL DIVISION PHONE: (907) 465-3428

O OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE. SUITE 318
ANCHORAGE. ALASKA 99501-5993
November 17, 1989 PHONE: (907) 279-7424

The Honorable Fran Ulmer
Alaska State Representative

P.O. Box V
Juneau, Alaska 99811

Dear Representative Ulmer:

On September 8, 1989, you asked whether a sentencing
court has the power to order mandatory treatment as a condition of
probation, and if not, what legislative action 1is necessary in
order to provide the courts with this authority. On November 8,
1989, you asked our opinion of an amendment to AS 33.20.010
proposed by the Juneau Child Sexual Abuse Taskforce relating to
mandatory treatment for incarcerated prisoners. Since the two
issues are related, both are addressed in this letter.

The short answers to your questions are:

1. Under current law, courts probably do not_ have the
power to order in-patient treatment as a condition of probation.
In order for courts to have this power, legislation is necessary.

2. Although we agree wi h the Juneau Child Sexual Abuse
Taskforce that offenders should be required to participate in
treatment while in custody, we suggest that this be accomplished
by amending the sentencing statutes in T itle.12. rather than the
good time statutes in Title 33.

3. A discussion draft of legislation addressing a range
of treatment issues that are currently causing significant problems
for the criminal justice system is attached for your information.
The draft will be considered during the Governor's Criminal Justice
Working Group meeting on December 14, 1989.

Treatment as a Condition of Probation

The issue c¢f ordering incarceration as a condition of
probation was first addressed in Boyne v. State, 586 P.2d 1250
(Alaska 1978). After analyzing Alaska's probation statutes, the
supremo court found that the court did not have the power to order
incarceration as a probation condition. The supreme court adopted
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the following reasoning from People v. Ledford, 477 P.2d 374 (Colo.
1970) :

When an accused is granted probation, he s
also granted his liberty and freedom from
confinement in a jail or penitentiary. Unless
there is specific statutory authority to the
contrary, a trial court may not on the one
hand grant probation and on the other hand
impose institutional <confinement or a jail
sentence as a condition of that probation.

In fn. 3 of Boyne, the supreme court pointed to several
jurisdictions with statutes specifically authorizing confinement
as a condition of probation, including a federal statute permitting
confinement in an alcohol or drug treatment center as a condition

of probation.

The court in Boyne reversed a court order requiring
incarceration as a condition of a suspended imposition of sentence.
The legislature responded by passing AS 12.55.086. This statute
allows a court, as a special condition of probation in cases where
imposition of sentence 1is suspended, to require a defendant to

serve a term of imprisonment. However, at the time AS 12.55.086
was passed, thelegislaturedid not consider whether legislation
was necessary to provide the courts with the power to order in-
patient treatment as a condition of probation. Presumably this

issue was not addressed because the court's power to order in-
patient treatment for probationers had never been challenged.

Recently, however, the court in Hester v. State, 777 P. 2d
217 (Alaska App. 1989) considered the propriety of revoking a
defendant's probation for failing to participate in in-patient
treatment based on a probation condition that the defendant "enroll
in and satisfactorily complete a program to be designated by the
Kodiak Alcohol Safety Action Program (KASAP)." The court pointed
out that following the KASAP recommendation would mean that the

defendant would need to serve, thirty days of "custodial
confinement” in addition to his twenty day jail term. The court
noted:

We recognize that a court may impose conditions
of probation which are reasonably related to
a person's rehabilitation. However, where, as
here, these conditions severely restrict a
defendant's freedom of movement, they shall be
regarded as the functional equivalent of
imprisonment.
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Reading Boyne and Hester together, we believe that
legislation is necessary for courts to have the power to order in-
patient treatment as a condition of probation.

In Custody Treatment

As discussed in our memorandum to you of August 8, 1989,
under current law defendants may not be required to participate in
treatment vhile incarcerated. We agree with the Juneau Child
Sexual Abuse Taskforce that it 1is important for offenders to
receive treatment while in custody. However, we believe that this
objective should be accomplished by authorizing sentencing courts
to order in-custody treatment, and by allowing probation, or a
suspended imposition of sentence, to be revoked for refusal to

participate in treatment.

Although the regulation 1is not being enforced at the
present time as a result of the decision in Benboe v. State, 738
P.2d 356 (Alaska App. 1987), the Department of Corrections has the
authority to impose a wide range of disciplinary actions, including
taking away good time, for failure to comply with court-ordered in-
custody treatment. The regulation is set out in 22 AAC

05.40C (c)(22), and reads as follows:

22 AAC 05.400. PROHIBITED CONDUCT FOR
PRISONERS. (a) Prohibited conduct for
prisoners in state facilities is governed by
(b) - (e) ofthis section. A violation must

be punished as either a major, high- or low-
moderate, or minor infraction.

(c) High-moderate infractions include the
following:
h h*

(22) refusal or failure to
participate in a court-ordered treatment
program, unless the conviction is being
appealed and refusal is based upon advice of
counsel;

If Jlegislation reversed Benboe by giving <courts the specific
authority to order in-custody treatment, the Department could use
22 AAC 05.400 to help enfcrce the court's treatment order. As a
result, if Title 12 is amended as suggested in our August 8, 1989
memorandum, the amendment to Title 33 suggested by the Juneau
Sexual Assault Taskforce is unnecessary.

Conclusion and Recommendation

The criminal justice system is currently experiencing
significant problems as a result of a series of recent court
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opinions limiting the court's authority to make treatment and
rehabilitation part of a defendant's sentence. AIll of the opinions
have been based on the interpretation of existing statutes. As a

result, the Governor's Criminal Justice Working Group is currently
in the process of developing draft legislation to alleviate the

current situation. A discussion draft of the legislation s
attached for your information. As soon as the draft legislation
is in final form, we will provide \iu with a copy.

The problems and issues involved in developing
legislation to deal with Benboe and Hester are complicated. It
might be worthwhile for us to sit down and talk about your various
proposals for legislation before a bill is introduced.

Very truly yours,

DOUGLAS B. BAILY

A ssistant Attorney General

Attachment

LHO:me-133
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More companies
are making
devices to monitor
criminals under
‘house arrest.’

my JOSH KURTZ

.« m gnu prlton xytltmi uninol
by ovcrcro- ' ng and law-vn-
V V lorccrrwnt official! burdened
by record number* ol drug related
arrrtll. Hale* and munlrlpalulet
throughout ihe Uniled Slain are u«-
Ing electronic monitoring device* 10
lum an offender* home inio a pinon
tell.

A handful ol entrepreneur* have
been making lie ty*iem* *wce the
mid-ItM* Analyiit etlimale Ihal
the bustnei* ha* now ailratird well
ovei adoirn companie: Some larger
companies, like Milsublthi F.lecirk
Sales ol America, have emered ihe
msrkel

"ITS Jusi a given lhal Thal business
la going 10 grow,” nid John Wesier-
gaard, an analyst for Equliy Re
search Associaies in New York "Ev-
ery momh. lhere are more new
accounts"”

In ISac Ihere were J "house arresl"
programs in lhe Uniled Stales, by
|1Sal there were 171 Aboul 6.900 peo-
ple were being watched with ihe de-
vices in Sl slates as of lasi February

. and the number hat probably doubted
, since then, said Marc Rfeiema, an
associate professor of criminal jus-

/Ny

w th in a
tice al Kulllown University, In Kulf
town. Pa , who is conducting a study
of electronic monitoring for lhe Jus-
tice Department

Most of ihe systems employ a
tamper proof anklei lhal sends Sig-
nals to a central computer at a law-
enforcement agency if lhe detainee
strays from the expected schedule
(Many detainees are allowed to trav-
el toa |ob)

Another system lellet on voice ver-
ification The detainee receives tele-
phone calls at random times, and his
or her voice Is then compared to
existing records Some companies
are developing a hybrid of the two
systems and others are experiment-
ing with video verification

The sysiems are being used for
offenders on parole nr proballon, as
well as prisoners deemed nonviolent
law-enforcement officials say ibe
sysiems cut down on paperwork, alle-
viate the need for personal check-ins
and are generally more reliable in
keeping labs on people

By most arcnunis. ihe msplraiioo
for ihe lechmdcey came from a Spi-
derman comic in which the villain
attached a gadget to Spiderman‘a
wrist to track his whereabouts

A |udge m New Mesico, Jack love,
read (lie comic In 1171 and then dis-
cussed ihe idea with computer com
panics None were interested Dm he
eventually persuaded a Hone; »'ell
executive, Michael Goaa, lo set out on
his own to develop the bracelets That
technology was sold In 1945 to R |
Inc. based In Boulder. Colo, which
now has aboul M peiceni of ihe mom
lonng connects in lhe country

DO NOT FORGET THI NEfOIESTI

'Tfrna .s,

Captive

Competition hss developed rapidly
since 19X5 When Michigan, whu h hss
llie largest monitoring program in
lhe country, announced this fall Ihal
H was starting a second program for
100 io IM) people on parole or proha
lion, IS companies said ihey were
Interested its bidding for ihe conirad
— even lhough some did mil even
have working mulcts

"H's such a new area, a ku of ihe
vendors can come in and explain
what lheir syilem can do, but they
can't show us what Ihelr equipment
can do," said l.suia Young, lupervi
sue of electronic monuoring lor ihe

States seethe
gadgetsasa
solution to prison
overcrowding.

Michigan Drpatlmem of Cnrrrilinn

Analysis and vendors stress lhel
lhe irihnokigy is evolving quickly
end lhal players whu survive will be
those with ihe technical esperlise lo
keep up lhe pace "We are in nur
tourih or hith generation of prnduc».”
said Ersnk Bauer, vice president nl
Corrections! Services Inc. nt Fori
Lauderdale, Fla, which was four-fed
five years ago "ITa noc a type of
retail industry where anybody can
come in and sell widgets"

Il Is dear lhal iherr are greal
rewards for Ibe survivors For exam
pie. Il won athree year. 17a million
contract lor Michigan's Il si monitor
mg program, which covers L.TOO pus

M

I ~z-3 N 11

arket

uners. probationers and parolees B |

also holds lhe contra! | for North Car-
olina's program, whit h was espanded
this year from 1 counties lo IS The
number of detainees involved is ex-
pected in reach MOO in 1990 B | is
charging SI90.0tt> per county and il

also receives a small fee for lhe
sysiem s use. a fee which is based cm
ihe numliei of offenders under deten

lion each day

The indosirv's growth Is reflected
inlll se.mings In 19*7, il reported
losies ol MOO.nno on revenues of Il 7
million By [9XX. Il had SIOOCQO in
piolns on levenues ol S9S million
Profits m I9H9 should reach Il mil
linn, on reverr es of 19 6 million, said
Mr Westergjard, Ib* analyst

Although lhe tethnology is berom
mg more widely accepted, its merds
are still debated by correclions ea-
pens James K Fullwond. director of
Nurih Carolina's Iniensiseand House
Ariesi Sysiems, called ihe concept
"winner" la-rause cl enables a pelson
In ntitnlatn lhe semidance of a nor
mal life style —even hold a |ob

"He's got a parent ur a spouse lhal
he lives with." Mr Fullwood said
"He's gol lo have a [0'- Anytmdy who
works ha'got lo pay taxes He's bark
on ihe lax roll"

Rid Professor Renrema said
claims lhal Ihe sysiems would loner
rehabdiialion remain unrcalued for
example, he said. Ihe agencies oflen
fail lo provide parolees under "house
arrest ' with lhe kind of counseling
ihey need to teenier society

The primary Incentive for Hie
agencies is simply lo ease crowding
and save money, Dr Renrema said
"IT* hasicallv a respunse In. 'My
fiod. where are we golrgiupul all Ihe
belles’ "

Bui debate has not dampened lhe

A paroled drug addict in West Covina, Calif., wean an an*
kle hand that communicates with a monitoring computer.

industry's prospects for growth *1
calltheseibe Revolution JOOOiompa
nte<." said Mr Wettrrgaaid “ The**
in companies working to solve a
social problem in the VO%"

I hr success of monitoring compa-
nies il eiprcie<J lo «Mraci more inter-
est from larger companies Mitsubi-
shi, for example, which already
makes voice verification systems, is
planning « joint venture with C S | to
make hybrid systems CSI| has a

joint vrniure with Marconi Electron-
ic Devices Ltd. a British company, In
which  Marconi will design and
pmdute new software for C SI'i
monitoring sysiems

Some of the smaller entrep.-etvevn
welcome their bigger rivals As Mr.
Unuer of CSI put it "They are
gomg to help develop the industry,
and help develop the state-cf-the/arl
equipment that is going to be neces-
sary" .



Alaska State Legislature

l[loi sitor Representatives

Representative Fran Ulmer

MEMORANDUM

January 17, 1989

TO: Rep. Peter Goll, Co-Chair
Rep. Ma: Gruenberg, Co-Chair
House Judiciary Committee

FROM: Rep. Fra

v
RE: SSHB 366 \ relating to offender treatment

In 1987, the Court of Appeals ruled in Benboe v State. 738 P.2d 356
(Alaska App. 1987), that a sentencing court cannot order an inmate
to participate in a sex offender (or any other) treatment program
while in prison because the statutes do not give the courts the
authority to enter such an order. In addition, as a result of the
combined effect of two other court decisions, Hester j. State. 777
p.2d 217 (Alaska App. 1989), and Bovne v. State. 586 p.2d 1250
(Alaska 1978), a court probably cannot order in-patient treatment
as part of probation. Offenders who might otherwise be ordered to
in-patient treatment in lieu of jail, will now simply receive jail
time.

SSHB 366 addresses these limitations relating to sentencing courts.
In brief, it does the following:

(1) Authorizes a sentencing court to require a convicted
defendant to participate in "an appropriate rehabilitation
or treatment program"” while incarcerated;

(2) Makes the defendant's "participation in [and] successful
completion of a rehabilitation [or treatment] program"” a
condition of probation: and

(3) Makes the defendant's failuro to "participate in or success-
fully complete” a rehabilitation or treatment program (a)
grounds for revocation of probation, or (b) reason to revoke

a suspended sentence.

District 41.* - Juneau
no.BoxV =« Juneau.Alaska O0OSIKJIOO « (007)405-4047



House Judiciary Committee
January 17, 1990
Page 2

(4) Authorizes the Parole Board to revoke parole if the defen-
dant fails to successfully complete a rehabilitation
program ordered by the court.

Most offenders, regardless of offense, suffer from a variety of
problems which require treatment in order for rehabilitation to
occur. These problems include sexual disorders, alcohol and drug
addictions, anger disorders, and others. If we are to reduce the
offender recidivism rate, we must ensure that appropriate treatment
does occur, either while a person is in custody or while they are
on probation. This b ill provides a mechanism for requiring
offenders to receive necessary treatment, and a mechanism for
enforcing court treatment orders.

FU/dI



REP. ULMER
1/19/90

SECTIONAL ANALYSIS OF SSHB 366, RELATING TO OFFENDER TREATMENT

SECTION 1: Authorizes the court to order the offender, while
incarcerated, to ©participate in or successfully complete a
rehabilitation program that is related to the defendant's offense.
This order would apply only to those programs made available by the
Department of Corrections.

SECTION 2: Authorizes the court to revoke and terminate probation
if the person on probation fails to participate in or successfully
complete a rehabilitation program.

SECTION  3: Authorizes the <court to require an offender on
probation to participate/complete inpatient treatment or to satisfy
the screening, evaluation, referral, program, and fee requirements
of a referral agency (e.g. Alcohol Safety Action Programs) for
rehabilitative treatment.

SECTION 4: Requires that referrals for in-patient treatment' first
be authorized by the court; treatment may not exceed the maximum
term of inpatient treatment specified in the judgment. A person
referred for inpatient treatment may challenge the referral by
requesting review within 7 days of the agency's referral. Court
may. ordefc, a hearing on the referral. A person challenging a
referral must present clear and convincing evidence that the
referral was "arbitrary or capricious.”

SECTION 5: A suspended imposition of sentence may be revoked if
the defendant does not complete a rehabilitation program ordered by
the court.

SECTION 6: Amends DW statutes to delete requirement regarding
alcohol education or rehabilitation. This is a technical amendment

necessitated by b ill section 7.



Rep. Ulmer
SSHB 366

SECTION 7: Amends the drunk driving statutes: Authorizes the
court to require the offender to satisfy the screening, evaluation,
referral, program and fee requirements of a referral agency for
rehabilitative treatment. Requires that referrals for in-patient
treatment first be authorized by the court; treatment may not
exceed the maximum term of inpatient treatment specified in the
judgment. A person referred for inpatient treatment may challenge
the referral by requesting review within 7 days of the agency's

referral. Court may order a hearing on the referral. A person
challenging a referral must present clear and convincing evidence
that che referral was "arbitrary and capricious.” If a person fails

to satisfy the requirements of the referral agency, the court:
--may impose any portion of a suspended sentence;
--may punish the failure as contempt of court or as
a violation of a condition of probation;
--shall order revocation or suspension of driver's
license until the requirements are satisfied.

SECTION 8: Amends DW statutes to delete requirement regarding
alcohol education or treatment. This is a technical amendment
necessitated by b ill section 9.

SECTION 9: Amends the drunk driving statutes: Authorizes the
court to require the offender to satisfy the screening, evaluation,
referral, program and fee requirements of a referral agency for
rehabilitative treatment. Requires that referrals for in-patient
treatment first be authorized by the court; treatment may not
exceed the maximum term of inpatient treatment specified in the
judgment. A person referred for inpatient treatment may challenge
the. referral by requesting review within 7 days of the agency's

referral. Court may order a hearing on the referral. A person
challenging a referral must present clear and convincing evidence
that the referral was "arbitrary and capricious.”" If a person fails

to satisfy the requirements of the referral agency, the court:
--may impose any portion of a suspended sentence;
--may punish the failure as contempt of court or as
a violation of a condition of probation;
--shall order revocation or suspension of driver's
license until the requirements are satisfied.

SECTION 10: The Parole Board is given the discretion to revoke
parole if the parolee does not participate in or complete a
rehabilitation program ordered by the court. This authority applies
ONLY to situations where an offender has received a presumptive
sentence and is released on mandatory parole as a result of the
accumulation of good time.



c City of Fairbanks ¢

Police Department

656 7th Avenue Fairbanks, Alaska 99701
(907) 459-6500

November 24, 1989

Representative Fran Ulmer
Alaska State Legislature
1700 Angus Way

Juneau, Ak 99801

Re: Offender treatment

Dear Representative Ulmer:.

Please accept my support for the bill you plan to introduce
pertaining to an offender's mandatory participation and successful
completion of treatment programs. ¢ e o'

| hope you will find funding within Corrections budget to support
treatment programs, that increase the defendant's possibilities of
rehabilitation. . >

Please keep me informed on the progréss of this bill and any

assistance you need. . Thank you very much for seeking Law
Enforcement's opinion. . .
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BILL NO: HB 366 DATE: January 22, 1990

TITLE: Treatment and rehabilitation CONTACT: Barbara Miklos
of offenders 465-4356

The Council on Domestic Violence and Sexual Assault supports HB 366,
"An Act relating to the treatment and rehabilitation of a defendant
convicted of an offense”. Among other things, this legislation en-
ables the Court to order the defendant, while incarcerated, to partici-
pate in or successfully complete an inpatient rehabilitation program;
to participate in, or successively complete, an inpatient rehabilita-
tion program while on probation, which could be revoked if the court
order is violated; to satisfy screening, evaluation and other require-
ments to make referrals for rehabilitative treatment or to revoke
parole if the parolee violates an order of the court to participate in
or successfully complete a rehabilitation program.

Under current law, courts probably do not have the power to order
inpatient treatment as a condition of probation or parole. Recent
court cases have limited the courts authority to make treatment and
rehabilitation part of a defendant's sentence. We believe it is impor-
tant that the courts have the authority to do this.

It has been shewn that many domestic violence offenders can learn new
ways to deal with their anger if given information and treatment.
Prison batterers programs have helpel reduce aggression in many prison-
ers. Community batterers' programs have proved that court-mandated
treatment programs can affect positive change.

Although the efficacy of sex offender programs is often controversial,
it stands to reason that jail time alone will do nothing to change a
sex offender's behavior. Other interventions must occur.

Since so much crime in Alaska is associated with alcohol, alcohol
treatment is crucial. Alcohol treatment often must be provided before
issues of violence can be addressed.

In order to protect victims, we must do all we can to stop crimes.
Therefore, courts should have all the tools necessary to help
offenders stop their violent or other crimes.

i . |
Arthur English
Commissioner
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Sec. 12.55.005. Declaration of purpose.

NOTES TO DECISIONS

Chaney crilerin incorporated, etc.

In accord with original. See Schnecker
v. State. 739 P.2d 1310 IAInska Ct. App.
1987).

Sentencing of "worst offender.” — A
"worst offender” designation, standing
alone, permits imposition of the maxi-
mum term for the single most serious of-
fense. The designation doe3 not, however,
automatically permit consecutive sen-
tences exceeding the maximum for the
single most serious crime. In order to im-
pose such a sentence, the court must actu-
ally find, as a matter of fact, that the de-
fendant will continue to pose a danger to
the community ’uring the extended term
and that his continued isolation is actu-
ally necessary. Such a finding dees not
necessarily justify pyramiding consecu-
tive maximum sentences; rather, such a
finding permits only an incrementally
more severe sentence based on the actual
need for protection of the public under the
totality of the circumstances of the prose-
cution's case. Hancock v. State, 741 P.2d
1210 (Alaska Ct. App. 1987).

Sentencing for extended term for
deterrence and rehabilitation. — In or-
der to make the determination that a de-
fendant require =i period in excess of 15
years for deterrence and rehabilitation, it

is imperative that the tnal court compare
his background, experience, and offenses
with those ofothers sentenced to extended
terms, disregarding eligibility for parole.
Hancock v, State. 741 P 2d 1210 (Alaska
Ct. App. 1987).

Emphasis on isolation in sentencing.
— Based on the trial judge's discretion un-
der the Chaney criteria and the defen-
dant's status as a repeat offender and a
worst offender in his class, the original
sentence of seven years' imprisonment,
with five and one-half years suspended,
for 14 fish and game violations was rein-
stated; the sentencing judge specifically
emphasized the Chaney factor of isolation
based on the defendant's extensive record
of flagrant fish and game violations. State
v. Graybill, 695 P.2d 725 (Alaska 1985).

Applied in State v. Andrews, 707 P.2d
900 (Alaska Ct App. 1985).

Quoted in Hancock v. State, 706 P.2d
1164 (Alaska Cl. App. 1985); Aveoganna
v. State, 757 P.2d 75 (Alaska Ct. App.
1988).

Cited in Crouse v. State, 736 P.2d 783
(Alaska Ct. App. 1987); Kirby v. State,
748 P.2d 757 (Alaska Ct. App. 1987);
State v. Ambrose, 758 P.2d 639 (Alaska
Ct. App. 1988).

Sec. 12.55.015. Authorized sentences, (a) Except as limited by
AS 12.55.125 — 12.55.175, the court, in imposing sentence on a defen-
dant convicted of an offense, may singly or in combination

(1) impose a fine when authorized by law and as provided in AS

12.55,035;

(2) order the defendant to be placed on probation under conditions
specified by the court that may include provision for active supervi-

sion;

(3) impose a definite term of periodic imprisonment;

(41 impose a definite term of continuous imprisonment.;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to carry out a continuous or periodic pro-
gram of community work under AS 12.55.055;

(7) suspend execution of all or a portion of the sentence imposed

under AS 12.55.080;

(8) suspend imposition of sentence under AS 12.55.085;
(9) order the forfeiture to the commissioner of pul lie safety of a
deadly weapon that was in the actual possession of or used by the

25
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defendant during the commission of an offense described in AS 11.41,
AS 11.46, AS 11.56, or AS 11.61.

(b) The court, in exercising sentencing discretion as provided in this
chapter, shall impose a sentence involving imprisonment when

(1) the defendant deserves to be imprisoned, considering the seri-
ousness of the present offense and the defendant’ prior criminal his-
tory, and imprisonment is equitable considering sentences imposH for
other offenses and other defendants under similar circumstances;

(2) imprisonment is necessary to protect the public from further
harm by the defendant; or

(3) sentences of lesser severity have been repeatedly imposed for
substantially similar offenses in the past and have proven ineffective
in deterring the defendant from further criminal conduct.

(c) In addition to the penalties authorized by this section, the court
may invoke any authority conferred by law to order a forfeiture of
property, suspend or revoke a license, remove a person from office, or
impose any other civil penalty.

(d) A court, in imposing sentence on a defendant convicted of mis-
conduct involving a controlled substance in the first, second, third,
fourth, fifth, or sixth degree, may, in addition to any mandatory mini-
mum sentence required by law, order the defendant to participate in a
program for treatment ofdrug abusers ifthe court determines that the
defendant is a drug abuser. Participation in such a program may be
imposed as a condition of probation, a condition of suspended execu-
tion of sentence, or a condition of suspended imposition of sentence.
Nothing in this subsection shall be construed to reduce any manda-
tory minimum sentence.

(e) If the defendant is ordered to serve a definite term of imprison-
ment, the court may recommend that the defendant serve all or part of
the term in a correctional restitution center.

(fl In this section "deadly weapon” has the meaning given in AS
11.81.900. (S 12 ch 166 SLA 1978; am § 37 ch 102 SLA 1980; am § 3
ch 45 SLA 1982; am § 3ch 72 SLA 1985; am &* 2. 3 ch 169 SLA 1988)

Effect of amendments. — The 1985 graph <2i and "under" for "as provided in”
amendment added subsec'ion >ei. in paragraphs t5i — 18>, and added para-
The 1988 amendment, in subsection 4=  graph (9i; and added subsection (0.

substituted "that” for "which" in para-

NOTES TO DECISIONS

Trial court exceeded scope of sen- predirate for a finding of criminal con-
tencing powers by ordering defendant to  tempt. Benboe v. State. 738 P.2d 356
attend a sexual offender rehabilitation (Alaska Ct. App. 1987).

program while incarcerated, where the or- Quoted in Hancock v. State, ~0S P.2d
der was set out as a separate provision of 1164 (Alaska CI, App. 19851.
the WTitten judgment and not as a condi- Cited in Schnecker v. State. 739 P.2d

tion of probation, and any failure to abide 13)0 IAlaska Ct. App. 1987); State v.
by the order could not have served as a '
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provides that imprisonment for failure to
pay court-ordered restitution is permissi-
ble only if the failure to pay was inten-
tional or the result of bad faith Lominac
v. Municipality of Anchorage, (558 P.2d
792 (Alaska Ct. App. 19831.
Legislative mand .te of AS 1255.-
045(a) is not replaced. — Opportunity
provided by this section for the court to
later modify a restitution order does not

replace the legislative mandate of AS
12.55.045(a) Karr v. State, 686 P.2d 1192
(Alaska 19841.

Refusal to pay a fine is like a con-
tempt of the court, not an "offense against
the state” within the meaning of AS
33.20.010, which provides for the compu-
tation of "good time" for prisoners. Mur-
phy v. City of Wrangell, 763 P.2d 229
(Alaska 1988).

Sec. 12.55.080. Suspension of sentence and probation.

NOTES TO

Condition of probation vacated. — A
probation condition that prohibited a de-
fendant from part of the Anchorage down-
town area, the city's "high crime district,"”
effectively prohibited the defenda.it from
maintaining his residence and employ-
ment and was vacated because he was no
clear nexus between the area and the de-
fendant's misconduct; the condition was
unnecessarily r?vere and restrictive, en-
compassing an area of -15 blocks; and the
condition was not reasonably related to
the defendant's rehabilitation. Jones wv.
State, 727 P 2d 6 (Alaska Ct. App. 1986).

With suspended sentence probation
is mandatory. — Under this section
whenever a sentencing judge suspends a
sentence of imprisonment, the judge is re-
quired to place the defendant on proba-

DECISIONS

tion; while the initial decision whether to
suspend n sentence of imprisonment is a
discretionary one. once all or part ofa sen-
tence is suspended, the statute make pro-
bation mandatory Figueroa v. State, 689
P.2d 512 (Alaska 1984).

Correction of oral sentence permis-
sible. — Where an oral sentence as origi-
nally pronounced suspended two years of
imprisonment without providing for any
period of probation whatsoever, the oral
sentence was obviously incomplete when
first pronounced and therefore not mean-
ingfully imposed; correction of the origi-
nal sentence was permissible under the
circumstances. Figueroa v. State, 689
P.2d 512 (Alaska 1984).

Applied in Edwin v. State. 760 P.2d
499 (Alaska Ct. App. 1988).

Sec. 12.55.085. Suspending imposition of sentence, (al Except

as provided in (f> of this section, if it appears that there are circum-
stances in mitigation of the punishment, or that the ends ofjustice
will be served, the court may, in its discretion, suspend the imposition
of sentence and may direct that the suspension continue for a period of
time, not exceeding the maximum term of sentence that may be im-
posed, and upon the terms and conditions that the court determines,
and shall place the person on probation, under the charge and supervi-
sion of the probation officer of the court during the suspension.
<pb) At any time during the probationary term of the person released
on probation, a probation officer may, without warrant or ether pro-
cess, rearrest the person so placed in the officer’s care and bring the
person before the court, or the court may, in its discretion, issue a
warrant for the rearrest of the person and may revoke and terminate
the probation, if the interests ofjustice require, and if the court, in its
judgment, has reason to believe that the person placed upon probation
is violating the conditions of probation, or engaging in criminal prac-
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tices, or has become abandoned to improper associates, or a vicious
life.

() Upon the revocation and termination of the probation, the court
may pronounce sentence at any time after the suspension of the sen-
tence within the longest period for which the defendant might have
been sentenced, subject to the limitation specified in AS 12.55.08 c).

(d) The court may at any time during the period of probation revoke
or modify its order of suspension of imposition of sentence. It may at
any time, when the ends ofjustice will be served, and when the good
conduct and reform of the person held on probation warrants it, termi-
nate the period of probation and discharge the person held. If the court
has not revoked the order of probation and pronounced sentence, the
defendant shall, at the end of the term of probation, be discharged by

th° court.

(e) Upon the discharge by the court without imposition of sentence,
the court may set aside the conviction and issue to the person a certifi-

cate to that effect.

(fl The court may not suspend the imposition of sentence ofa person
who is convicted of a violation of AS 11.41.410 — 11.41.455. (8 1ch 50
SLA 1965; am § 2 ch 32 SLA 1979; am S! 1, 2 ch 36 SLA 1988)

Effect of amendments. — The 1988
amendment added subsection (f) and, in
subsection (a>, added "Except as provided

NOTES TO

Notice of refusal to set aside convic-
tion. — Before a sentencing court may re-
fuse to set aside a conviction under sub-
section (e), the defendant must be given
notice that there is reason to believe a set-
aside should not be granted, with a pre-
cise statement of the reason or reasons.
and must be afforded an opportunity for a
hearing on the set-aside issue. Mekiana v.

n a . ? (Alaska Ct. Apjr

189 (Alaska i.
Correct re[medy where defendant

hearing was not an automatic set-aside
but a delaved hearing on the set-aside is-
sue State v. Mekiana. 72G P.2d 189
(Alaska 1986).

When set-aside orders may be on-
tered. — Set-aside orders may be entered
only in cases where a sentence has never
formally been imposed against the defen-
dant. Richey v. State. 717 P.2d 407
(Alaska Ct. App. 1986).

Where the judge had already rescinded
defendant's tuspendeu imposition of sen-

in If) of this section" at the beginning and
substituted “that"™ for "which" twice,

DECISIONS

tence and had formally imposed sentence
and defendant was never discharged from
probation wunder AS 12.55085(d), the
judge had no authority to set aside his
conviction under AS 12 55.085(e). Richey
v. State, 717 P2d 407 (Alaska Ct. App.
igg6>.

Granting set-aside os matter of
right. — No affirmative showing or find-
ing of rehabilitation need be made before
a set-aside is granted, rather, a set-aside
should be granted as a matter of right un-
less some speci{ic reason %or Yenial is es-
ybl.»W ;v,? h,™ /S, ., ,™p.2d7S7
Alaska Ct. App 198J).

Belated set-aside hearing comport-
,nB wl]lh due Process. - A belated set
aside hearing will not otlend due process
as long as the trial court (1 <considers only
‘hose facts existing at the time the proba-
tinner was discharged and (2) explains on
the record its reasons for denying a set-
aside. In other words, the court must de-
cide the set-aside question based upon an
evaluation of the defendant's conduct and
situation as of the date of discharge from
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for time served on probation during lhe Stale, 702 P.2d 64 j tAlaska Ct. App.
period between the filing of the petition 1985).
and its ultimate adjudication. (Inge v

Sec. 12.55.100. Conditions of probation, (a) While on probation
and among the conditions of probation, the defendant may be required

ill to pay a fine in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual
damages or loss caused by the crime for which conviction was had;

(3) to provide for the support of any persons for whose support the
defendant is legally responsible; and

(41to perform community work in accordance with AS 12.55.055.

(b)  The defendant’s liability for a fine or other punishment imposed
as to which probation is granted shall be fully discharged by the ful-
fillment of the terms and conditions of probation. (§ 8.10 ch 34 SLA
1962; am § 13 ch 166 SLA 1978; am § 3 ch 104 SLA 1984; am § 13 ch

138 SLA 1986; am § 1 ch 26 SLA 1989)

Effect of amendments. — The 1986
amendment added paragraph (5) of sub-
section (a) and made a related grammati-
cal change.

The 1989 amendment, effective May 12,
1989, repealed former paragraph
relating to payment of a periodic proba-
tion fee, and made related grammatical
changes.

NOTES TO

Editor's notes. — The note under the
catchline "Enforcement of court orders re-
quiring payment of fines or restitution” in
the main pamphlet should t disregarded.
See the note below under the same catch-

line
Limitation on authority lo impoie
fine. — The existence of an express legis-

lative limitation on the permissible
amount of a fine effectively conflicts with
the apparent open ended authority pro-
vided lur under paragraph la'ili, and in
keeping with accepted principles of statu-
tory construction, this conflict must be re-
solved in favor of the more specific of the
two statutes Stone v. State, 690 P.2d 22
(Alaska Ct. App. 1984).

The $5,000 maximum fine provided for
in former AS 17.10 010 constitutes an im-
plied limitation on the court’s authority to
impose a fine as a condition of probation
under paragraph (aitl), Stone v State,
690 P 2d 22 (Alaska Ct. App 1384)

Remand for determination of earn-
ing capacity for restitution order. —
Though a prcsentence report recom-

Editor's notes. — Section 5. ch. 26,
SLA 1989 provides that the amendments
to ia) of thin section by 5 1, ch. 26, SLA
1989 "do not affect the collection of proba-
tion fee puyments ordered by a court un-
der AS 1255 105, repealec by S 4 of *his
Act, after June 30, 1986, ano before Mav
12. 1989."

DECISIONS

mended restitution, it did not discuss the
defendant's earning capacity or the kinds
of jobs that she could reasonably be ex-
pected to perform in the future; it was
therefore necessary’ that the case be re-
manded to the trial court for further find-
ings Zimmerman v. State. 706 P.2d 343
(Alaska Ct. App 1985).

Enforcement of court orders requir-
ing payment of fines or restitution. —
AS 12 55.051iai prescribes a specific
method for dealing with enforcement of
court orders requiring the payment of
fines or restitution, regardless of whether
such orders are directly imposed as part of
the original sentence, under AS
12.55.045, or indirectly imposed as a con-
dition of probation, under this section; AS
12 55.051 expressly provides that impris-
onment for failure to pay coirt-ordered
restitution is permissible only if the fail-
ure to pay was intentional or the result of
bad faith Lominac v. Municipality of An-
chorage. 658 P,2d 792 IAlaski Ct. App
19831.

Quoted in Hood v. Smedley, 498 P.2d
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vided by AS 12.55.086(a). Whittlesey v.
State, Sup. Ct. Op. No. 2231 (File No.
5155). 626 P.2d 1066(1980).

Applied in Schwing v, Stale, Ct. App.
Op. No. 44 (File No. 5695i. 633 P.2d 311
(1981).

Quoted in Hood v. Srnedley. Sup. Ct.

Collateral references - Probation
conditioned on restitution in connection
with application for. or receipt of, public
relief. 92 ALR°1| 458.

Propriety of conditioning probation or
suspended sentence on defendant’s
refraining from political activity, protest
or the like. 45 ALR3d 1022.

Ability to pay as necessary condition in
conditioning probation or suspended sen-
tence upon reparation or restitution, 73
ALR3d 1240.

Propriety of condition of probation
which requires defendant convicted of
crime of violence to make reparation to
injured victim, 79 ALR3d 976.

Op. No. 800 (File No. 1406). 498 P.2d 120
(1972); Thibedeau v. State. Sup. Ct. Op.
No. 2182 (File No. 4325), 617 P.2d 759
(1980).

Cited in Leuch v. Stale. Sup. Ct. Op. No.
2419 (File No. 5255). 633 P 2d 1006(1981).

Propriety ofcondition of probation upon
defendant's posting of bond guaranteeing
compliance with terms of probation, 79
ALR3d 1068.

Validity of requirement that, as a condi-
tion of probation, defendant submit to
warrantless searches. 79 ALR3d 1083.

Propriety of conditioning probation on
defendant's remaining childless or having
no additional children during proba
tionary period, 94 ALR3d 1218.

Propriety of conditioning probation on
defendant's not associating with partic-
ular person. 99 Al.LR3d 967.

See. 12.55.110. Notic? and grounds for revocation of suspen-
sion. When sentence has been suspended, it shall not be revoked except
for good cause shown. In all proceedings for the revocation of a sus-
pended sentence, the defendant is entitled to reasonable notice and the
right to be represented by counsel. (§ 8.11 ch 34 SLA 1962)

NOTES TO

Constitutionality. — This section
would be repugnant to the equal protection
clause of both the federai and Alaska
constitutions if it were construed as
embodying an intended dichotomy be-
tween indigent probationers and those
who could afford counsel. Alex v. State,
Sup. Ct Op No. 689 (File No 1224'. 484
P 2d 677 <19711.

Section applies to probation revo-
ck ions. — In light of the provisions of AS
12.55.080, it is apparent that this section
is applicable to probation revocations
Hoffman v. State, Sup Ct Op No. 297
(File No. 562i, 404 P.2d 644 (19651.

This section governs revocation of pro-
bation proceedings. Murtin v. State. Sup.
Ct. Op No. 983 (File No 1785). 517 P.2d
1389(1974).

The supreme court has explicitly applied
the 'good cause" requirement of this sec-
tion to probation revocations Alexander v.

DECISION’S

State. Sup. Ct. Op. No 1622 'File No.
3505i, 578 P.2d 591 11978).

And it grants an indigent proba-
tioner the right to court-appointed
coi- iscl in n prooation revocation pro-
ceeding Reeves v. Slate. Sup. ClI Op. No.
329 .File No. 683* 411 P 2d 212 (1966i.

An indigent has a right to be rep-
resented by counsel at a probation revo-
cation proceeding Alex v State. Sup. Ct.
Op No 689 (File No. 12241. 484 P 2d 677
(1971).

The supreme court refuses to sanction
discrimination between indigents and
others in the application of the rights to
counsel granted by this section Alex wv.
State, Sup. Ct. Op. No. 689 (File No, 12241.
484 P.2d 677il971).

A probation revocation is not tech-
nically a criminal apprul. Alex v. State,
Sup Ct. Op No. 689 (File No 1224). 484
P 2d 677 (1971i.
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See. 28.35.030. Opernting a vehicle, aircraft or *»atercraft
while intoxicated, (a) A person commits the crime of driving while
intoxicat'd if the person operates or drives a motor vehicle or operates
an aircraft or a watercraft

(1) while under the influence of intoxicating liquor, or any con-
trolled substance listed in AS 11.71.140 — 11.71.190;

(2) when, as determined by a chemical test taken within four hours
after the alleged offense was committed, there is 0.10 percent or more
by weight of alcohol in the person's blood or 100 milligrams or more of
alcohol per 100 milliliters of blood, or when there is 0.10 grams or
more of alcohol per 210 liters of the person’ breath; or

(31 while the person is under the combined influence of intoxicating
liquor and another substance.

(b) Driving while intoxicated is a class A misdemeanor.

() Upon conviction under this section the court shall impose a min-
imum sentence of imprisonment of not less than 72 consecutive hours
and a fine of not less than $250 if the person has not been previously
convicted in this or another jurisdiction of driving while intoxicated
under this or another law or ordinance with substantially similar
elements or refusal to submit to a chemical test under AS 28.35.032 or
another law or ordinance with substantially similar elements. Upon
conviction under this section the court shall impose a minimum sen-
tence of imprisonment of not less than 20 consecutive days and a fine
of not less than $500 if, within the preceding 10 years, the person has
been previously convicted once in this or another jurisdiction of driv-
ing while intoxicated under this or another law or ordinance with
substantially similar elements or refusal to submit to a chemical test
under AS 28.35.032 or another law or ordinance with substantially
similar elements. Upon conviction under this section the court shall
impose a minimum sentence of imprisonment of not less than 30 con-
secutive days and a fine of not less than $1,000 if. within the preced-
ing 10 years, the person has been previously convicted in this or an-
other jurisdiction of more than one of the following ofienses or has
more than once been previously convicted of one of the following of-
fenses: <1) driving while intoxicated under this or anothei law or ordi-
nance with substantially similar elements; (2) refusal to submit to a
chemical test under AS 28.35.032 or another law or ordinance with
substantially similar elements. The execution of sentence may not be
suspended nor may probation be granted except on condition that the
minimum imprisonment provided in this section is served. Probation
may be conditioned as provided in AS 12.55.102. Imposition of sen-
tence may not be suspended. In addition, if the offense involved driv-
ing a motor vehicle for which a driver's license is required, the per-
son’s driver's license shall be revoked in accordance with AS 28.15.181
and the vehicle used in commission of the offense may be forfeited
under AS 28.35.036. In addition, the court shall order, and a person
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