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? ¢ .ac . e e e* “<ameo Insured Damages o* - - o
s a .3 -area or .-eg.,at.- -b::"; .* a.
INC.j I .10 J3*a, ™5 .

* to liaoiiitv of any Named Insured 'or any ounitive Oamagqes:
g to liability of any Named Insured ar.s.-g out af acts ar a—:ss :-s .v~
any time the Named Insured’s license to oract.ee 'T,eo0;Cine -as ;=j-
revoked or voluntarily sufe”™aerec:
h to liability of any Named Insured ar:smg out of acts ar a-mss-a-s of j-. Employed

Physician which occj: an. :; e sucn Employed Physician's ..ce-;e ; v Vv
medicme ''‘as been s”sc-r :e.‘. re.o”™ed or .oluntan!/ surrendered;

i’ to liaoility of an> Named Insured for Oamages arising cut of the asae-s.-" :*
prescribing of controlled substances oy any Named Insured dur ng 3-, . ~0 |
Named Insured's controlled suostonce registration has been susoenqgec. *e.:*?/ ;e
surrendered;

jt to liaoility of any Named Insured ‘or Damages arising out of the 3:sce~s.-- ;*
prescribing of controlled substances by any Employed Physician during an, ;,r«

Employed Fhysician’s controlled substance registration has been Suspended. *?vc<ec :r

voluntarilv surrendered:
k" to liabi!;t. of any Named Insured 'nr Damages with respect to:
v any claim made aga.nst an. Named Insured at any time during any Prior Policy

Period, regardless of wnetner or not such claim has been reportea to a-,

applicable liability insurer;

2; any potential claim against anv Named Insured of which any Named Insured s
aware, or reasonaol. snouid oeen aware, as of the date this Policy is i3sued,
regardless of wnetner net sucn claim nas yet been made or reported to any,
applicable liability .ns-rer. Por purposes of this section (kH2), potential claim
includes without limitation instances where any Named Insured nas received
either an oral or w-itten communication from a patient or his legal
representative, ano/or ? request by a patient or his legal representative fer copies
of medical records u: circumstances reasonar.. indicative of a Sltent.al
claim;

'3' any claim based, in wnole or ,n part, upon any act or omission of the Named
Insured while outside the territorial Jnited States and Canada.

PART n - PROFESSIONAL PREMISES LIABILITY

To pay on behalf bf the Named Insured an sums which the Named Insured shai become
legally obligated tb bay as Damages because of:

BODILY INJURY,
PROPERTY DAMAGE, or
PERSONAL INJURY

caused by an Occurrence and srsmg out of the ownership, maintenance or use, as 4
Professional OffiCe, of the Insured Premises and all cperations necessary or incident!,
thereto, and MMIE shall have :-«* r.gnt and duty to defend any claim or suit agamst t-e
Named fﬂsur((d alleging Oamages. even if sucn suit is groundless, false or fraudulent, a-o
ma* mace.>,,cn .*%ext.gat.on C , settlement of any claim or suit as it deems expedient.

MMIE SNad.l net oe OCI.gate: o anV claim CI judgment Of to cefeno any suit after t-e
200/.C30ie *'wije *.a0 * NEreunce* nas oeen exhausted DV oavment of iucq—f'3

or sett.ements.



Exclusions:

3arc Il joes not aopiy:

a to Bodily Injury or Property Oamage arising out z' :-e O*-m»e--
operation, use, loacmg :r mioaomg of
1) any automoOile. s.roraft or ot**er air. sea or land .en.c.e ¥

rented or loaned to t-e Named Insured, or

Z, any other auto-nooue. aircraft or other air, sea or land *en.c.e ooe*-,:-*:
person ,n tne course of - se-'c.Ovmenc o* tne Named Insured:

"3) tnts exclusion does -ot uc.. to t-e oarking of an auionnccMe t-e Named
Insured's professional office Premises, if such automcoiie s -a: L
rented or loaned o t-e Named Insured;

O) to any obligation for wnicn rne Named Insured or any carrier as his mjt.rer -a. :e
liable under any worker's dn—censat.on. unemployment compensation or 0.Sao0.
oenefits law, or under anv similar law;

c) to Bodily Injury to anv aqe-t or e~slovee. partner, fellow worker or tenant
Named Insured arising out of *nd .n tne course of ms engagement or e~p.a.-e-"t o.

the Named Insured;
d/ to property damage to
(1) property owned or accuo ;d oy or rented to tne Named Insured,
(2) property used by tne Named Insured, or
3) property in the care, custody cr control of the Named Insured or as to wn.cn me
Named Insured is for anv puroose exercising pnysical control;
but part (3) of this exclusion ices not apply with respect to property damage, other
than to elevators, arising put of me use of an elevator at the insured premises:
nt to Bodily Injury or Property Damage due to nuclear reaction, nuclear -adiat.on or
radioactive contamination or c*c-»pc of pollutants, or to any act or ccnpit..--. -c :e-t
to any of the foregoing:
f) with respects to Personal
contract or agreement:
g) to liability of any Named Insured for Personal Iniury resulting from an act or
ommission which is a wiiiful violat.on of a statute, -romance or regulation ;"‘oosmg

t-e

HT

Injury. :0 liability ass imeq z» the Named Insured wrcer i

criminal penalties 'incluCirg ounitive damages.;

h' to Personal Injury ansi .jt of any publication or utterance described m GrouD 72.". if
the first injurious oublication or utterance ofthe same or similar material bv cr on
behalf of the Namad Insured was made pr.or to the effective date of this insurance;
to Personal Injury arising out of a publication or utterance described in Grbuo 2°' of
Section IV. a.. ,2) nereof concerning anv organization or Ousmess enterpr.se. or .ts
brbducts or services, made by or at the direction of anv Named tnsurea wtm -no.vleage
of tne faisitv thereof;

j to any obligation for wnicn the Named Insured may be liable ar.smqg out 3* t"e
performance of Professional Services.

<, to liability of any Named Insured witn resoect to:

1) any claim made agi -st any Named Insured at anv during anv Prior Policy
Pirlod, r»qgardlei> wnetner or not such claim e'as been reportec to anv
applicable liabiht- -Surer;

2) any potential c.a>-" agamst 3nv Nemed Ineured of whicn anv Named Insured s

aware, or reasonaoi. snouip nave been aware, as of the cate tnis Policy is issued,

regardless of wnet-er or not sucn claim has yet been made or reported tbanv

applicable liabii.t* *“Surer, "or purposes of this Section. 2 . potential :a.
includes without .-—tat.on nances *nere any Named Insured -as re:e .e:
either an oral or wf.tten ‘0o-'~unication from a patient or o

representative, a”™i :r a -eo-est bv apatient or nu legal representative *3* ::0 es
of medical records under o.rcumstances reasonably indicative of a oat--* a.
claim;



3 3 c.i - case:. - r - -art. -cc- ar. act :* .- . _
Insured * - m **» Named Insured is cuts.de t-e terr:::. a. te:

Canada.

SUPPLEMENTARY PAYMENTS

In addition to the applicable limit of liability, MMIE will pay:

a)

all expenses incurred o, MMIE. all costs taxed against tne Named Insured - 3-. A e
defended by MMIE arc 31l .nterest on tnat part of any judgment /.n.cn oces -ot
the limit of MMIE's liahility t-ereon /.men accrues after ent.-. of tne iuo;-'e-t i-:
before MMIE has paid or tendered or deposited m court sucn part o t-e -6;

premiums on appeal Dcncs ‘equireo ,n any suit defenced and appealed “UUIE a-
premiums on ponds to re.ease attachments in any such suit for a*i a—ount no: - eeii
of the apphcaoie limit of .:aoility of tn.s ~ohcy, but MMIE snail ha,e no :b,.gat O tc
apply for or furnish any sucn ponds:

expenses incurred br,tne Named Insured for first aid to others at the ti~e o°3-
accident. for Bodily njury to //men tms Policy apFlles;

tne reasonable expenses .ncurred by tne Named Insured for eacn day or oar: of a ca.
the Named Insured is required to attend tne trial of a civil suit against tne med

Insured for Damages resulting from causes of action as described under Parts | Jd 'l

not m excess of $200.QQ per dav: ) .

if coverage IS purchas under 3art I, -easonable medical expgpses for BOdI|y Injury
ef //men res ..ted from an OCCUIrence the Named Insured's

sustained by an. perso &
prOfeSSIOHHT office Premises, or dur.ng 3** operations necessar* or incidental tnereto
regardless of M- Name>d insured's ..a for SUCN BOdl|y INjury, and "W /.me- ssere
ncurred by tne Nameo Insured w .f N an? . yea: from Such OCCUITENCE: provided,
nowev/', that pa. ncnts un * tn.s pro..s.on snail not exceed $1,000 per person and
$10,000 per accident, and <= not aocU to BOd||y InJury:

1 ar.smg out pf tne ownersmp. m3.r.;or.ar,ce> ooeratiom .,v. loadi-g or jnload.n-

3 aUtomOb.;e, arri:aft or .~er air. Sea or la-- .eMCIe owned or operated
or rented or loaned to tne Named |n3Uf9d, or
p any otner automobile, aircraft :* other air. S€d O land vehicle operated by
an. person in tne course of his employment by the Named Insured;
but tms exclusion dees not apply to the parking of anautomobile on the Named
Insured's prOfeSS|0na| office Prémises, if suchautomobile is not owned by or
rented or loaned to the Named Insured:

2 d-e to //ar. whether or not declared. ci«.l war. .-Surrection, rebellion or
rex put.on o* to my act or condition incident to 3ny of t-e foregoing;

3 to t-e Named Insured. any agent, empioxee. fellow worker, partner, tenant or
otne* oerso- reguUily residing on the Named Insured's prOfe$S|0na| office
Premises, ar any emplovee of am pf tne foregoing ,f tne BOdlly Injury arises out
of and in the COUISEe of his employment therewitn;

- to aly chEl tenant .f t-e BOdlly Injury occurs on that part of tne Named Insured's
pr0f955|0na| office PremiSes rented ‘rom the Named Insured or to any agent or
employee of suchm te-mt if tne BOdlly Injury occurs on tne te-ant’s part of the

-5/*ed p-e t «e$ * t- *es out of and in the course of n;s employment for t-e
te-a-t;

$ to a-* trson “~n..e engaged m maintenance ana repair of or alteration,
de—qut3 ‘r new cc-strudtion at the Named Insured's prOfeSSiona| office
emises:

3 IV jm pe-ic- * anv benefit! for sucn Bodily Injury are oaxaole or required to ce
pro»-.te3 jnper an. worker's compenjation. --ent compensat.on r

d.sao....* ce-elLts .aw. .l jnoer an. s.-m.ar .aw.



a)

NtANIriON UF INSURED

» Named Insured i-. . _-73~ is -escert; -vt
;  vender Individual Professional Liability ea-i- - >
Page;
2 under PartnershiD, Professicnil Association, Business Trust ur |- -
Professional Liability :~e 3irt'ersnio. 3n 4?;a :-a. -
3roor:*Mrj- * m-e0 ;n t-e Dec.arat.i-j -i ;0. v <- -
*: *:~ 13.ms af at-ers. err. v, .
Named Insured « ** '~o”~ct to ..i0o>. for ms
-ature:
5 any Paramedical Employee c4 :*e Named Insured. m= ? me e
his employ—eri: i-it.es, orov.cei t-at notice of t-e e-p.:. = *
Paramedical Employees is quen to MMIE ,vngn -eouir®'j;
j anv other e—c.nvee not a onvsic.an or Paramedical Employee ~ Named
Insured wh,le act.ng withm tne scope of n,s dur.*s as sucn.
The insurance afforded acpi.es separately to eac~ Named Insured -agi ~tt -«

.5 made or suit ;s onug-'t except with -esoect to limits of w |E's ..aot,.*.. o o o

.n Article IV, Section o .

The word Named Insured snail mean as respects Part IS

the Named Insured, and .ncludes any executive officer, director, or.e -
thereof while acting within the scope of his duties as such, and an> organ, o'-,..an
roprietor with respect to real estate management for the Named Insured. i
KlamGd Insured is a Partnership. Professional Association, Business Trust or
Proprietorsnip, the jnqualifiea wards "Named Insured" aiso include an, partner,
shareholder, beneficiary or proorietor or member therein but only witn respect to - j
liability as such,

v

POLICY PERIOD - TERRITORY

*
k

r?

Under Part | the insurance crowded -ereoy oni, applies to Professional Services
rendered or which should have Oeen -entered subsequent to the retroactive date stated
on tne Declarations Page and tnen only .f claim is first nade aurmg the POlICy Period
or a Reportlng Period purchased in accordance with Article |V, Section ¢ .

A craim snail be considered to be first made when MMIE first receives not.re z* t-e
claim or of an event which may suosequentlv give rise to i claim see Art
section r for Named Insured's rights to have extended reporting endorse-e-ts

.ssued .

A claim snail be COﬂSidEfEd to D€ "first made during che P0||Cy Period" or *st - 3te

durlng d Raportlng Period" only unoer the following conditions:

1) It during the P0||Cy Period or a Reporting Period .» Purchased t-e Named Insured
shall have wnow.e .ge or become aware of anv event, ar.sinq out of t-e re- S N
or failure to re-:ex Professional Services covered hereov. wnicn —av s-osei .mP™ .
give rise to a :.a. » and snail, during the P0||Cy Period or such Reportmgqg Period,
give writtt m'ct.re thereof to MMIE in accordance #yith Article IV. Sect t- : :*
this Pqlicv, :-en snotice snail oe considered a cldm noreunder:

2) if any claim is ‘'rat made during the PO||Cy Period or a Reporting Period

alleg.ng miurv to an individual that would be covered

purchased*,
made, or suits or pro:?-?* xe

Policv, any aoo.t.onai claims .vmcn are
connect.on rnerewi"’ *n,cn are orougnt suOsequent to the POlle Period



o ’
Reporting a ')< Damagqges e - =1 - > ~ *

Policy Period :» . . Reporting Period.
--der -art Il. the msura'*:? cec -e*eo» ao0c..?s Bodily Injury. Property Damnqge
Personal Injury .vnic- z*r~: t~e Policy Period - t-e e my***

ar

States and Canada.

CONDITIONS

Definitions * ee'e - * 12n.:. E-corse-e-ts fo r 3part -e*ec':

Aponcaole to Part I

1
"Dar].age mmc-vii .. Damaqea.5.no,j0. 3Damages for deaf., .yn,;? 3'3ca.ac.e
%B ..n in,... t: . ' 1 .-s~:v-re applies, .nclud.ng an.counter :.a..3
.n su.t oro~c-: * t"*4 Named Insured .n tne process ofattempt.-.- ,

co..cot fees.

"Named Insured"” ‘'eo-> : 30—?r:c— -m-voa on the Declarations Page.

"Paramedical Employee"” nciui -edicol assistants, tecnmcians including. ou:
np:  lim.te.t % . - 33 ‘m tneraov. laporatory and way . n,rse
a- * 'netists vV oe- -= tv nurses mid.vivesv optic.a-.s.
opt. "*r it . ... * - e - e:--*s. chvs.-ai ;nei apists. psychologists,
ps. - . 'm ‘e e ._rse pract.tioners a.g..
ri'J. ]. l:*t . j-]‘.. r .tner nurse practit.oner or

nu.*:- nose<?t - * ri-jex . * o -j'ict.O. .n tne practice of tne Named

Insured's professic-.

"Policy Period" -?b" t-e cemc¢ n; coverage co n—a--; nq on the date snown on
oc.vaf.ons ~age ucarned to cvs 3c,.c* as -“oi.c- effective date and ending

4-e effectr.e iata ~! ter-vmst, m. expiration p- cancellation of coverage
o) Nolii.. :nj aoec.f.cj...udes in. Reporting Period purchased

eecre- Ov*.
"Policy Year" reins eacn consecutive annuai period of tne policy.

"Prior Policy Period"™ means tne o0enoo o0* coverage commencing on tne
e:r;a::..e taf sno.wn on the Declarations page attacned to tnis ooticv and
e-c.- * .-c- t~e oate sno*n as Policy Effective Dace.

"ProfteeionalSEIVICES" --eans tnose services performedin tne practice of the
NamEd Irteured’'s profess : e as prusic.an mending service 3S .1, a memoer of any
committee ofMinne-t' «*ed:c Insurance Exchange or Minnesota Medical
elanagment. he.: . -cer of anv committee of tne American Meaical
-s''"? it.on Vv . **ee ?2nt cr comconent society tnereof; .3; a memoer of anv

*tr- e ¥ e e ..onal -edical society recoqniced ov tne American
o . e .*. cpnstitj?nt or comoonent societv thereof: m 3
— o Yoo ej' an. e'osoital accredited Dv tne Joint Commissun on
ST ED e e — . *e or tne A—encan Gsteooaf'ic Association: 5 a

-- eV * e s :‘cj.cation or professional standards review ooard or



L* ji :* Profess.onai Services ; ~ N " v [

subsequent to t-e *?:*ee:;..e :aie arc Cc: :r =3 t"3 * eee- POITY .

-e* o 1.

"Employed Physician" .res in% sui* ..ce'-iec
employed by tne Named Insured.

Applicable to Dj::

"Bodily Injury"” —san; Bodiiy Injury, sic-"ess jr c.seaze z: zer.-

person.

"Damages” means Damages for deaf' snc f-r 23e
resulting from Bodily Injury. 2 Damages Nr loss if ,se :* .-
from Property Damage j--o 3 Damages .vmcn are ui.aoie ceza.ze :J Personal

Injury.

"Medical Expense"” “eans expenses for necessav medical, surgicai.
dental services, including prostnetic devices, and necessary amp.jijr™o,
professional nursing ana funeral services.

"Nameu Insured" means tne person named on tne Declarations 3--ge.

'‘Occurrence”"means an acc cenr. including injurious etposure ].3conp.t zZn
results, during tne Policy Period.,n Bodily Injury. Property Damage or Personal

Injury neitner expected -or .nte” jed fro-n tne standpoint of tneNamed Insured.

"Personal Injury"™ mean? pn- or more of tne fa .ing -rcuos jr-.
committed during tne Policy Period:
Group 1 "aise arrest, tetention or . ecrison-"enr. or -"auCious
prpze:..t.on:
Group 2 tne puDl.cation or utterance of a l.oel or slander or ot—3
defamatory or disparaging material, or a publication

utterance in violation of an individual's rignt of privacv. except
publications or utterances m the course of or related
advertising, oroadcastmg or telecasting activities conducted
or on oenalf of tne Named Insured;

Group 3 wrongful entry or eviction, or ether m.asion of tne t.;m

private occupancy.

"Property Damage" means injury to or destruction of tangible orooertv.

"Pr*f#aeional Office Premises" means L) the process.onal office orem les

designated on the G-+ ’'ations Page 2! professional office premises ahenate: p.
the Named Insured :-er than premises constructed for saie bv f’e Named
Insured., if possess.;- is been relmquisned to others, and 3 professional -
premises as to J Named Insured acquires ownersnip or control ano *e; :**,

nis intention to insur? t.cn premises under tnis policy and nc :tner wit':'l *2 :«e .

after sucn acquisit.o~: ’eludes tne wavs immeciatelv adjo.nmg suC” p-e —

on land.



Limits of Liaci. t*

w-Hoer Dar® i. ;-r . " : * 30.lit. stated jn Gec.amy: z--
to "each c.ai-" - - I %" 1E's  30.1.c- 23 i . -
clainm or suit or 1. —. * *s f.-st -see Zur.-g Policy Year
miurv tc c* d*-: e Vv. ;-j ce-so-. SwOiez: to t"a =
170111tV
1y TFee’ I'\llamed insured izj.-es ‘or t-e Reporting Endorsement - .
. t-e " tof laolit. stated z- t-e >: |-* -
ae me jt* -"st tim? ) 3t,  m— -V -e
tne h mt ze 0 t. etr .333 resuitmg from an. 13- - e e
j” S Foom L2 g eacn Reporting Endorsement oeza.s® ¢
o Fot F 0 % Person,
S.jzv*rt t- ' ¢ L . e*: -cspectmqg "eacn clai—." t-e It—: .ap .t
1 0. ~tgo as "aqgregate" is tne totai unit w ;- S
. | lu-,ng tne effecti.e Policy Year or z_r.-z ear-
Reporting Pericd. lReporting Period exceeds one vear. t-e "aggregate -t
-cpl.-’s se.iarat-1. - a- nj.i. per.od commencing with tne effective zate :e

rni reporting »nj.zrsp *

Regn-lie:s if f-r e - *Named Insureds under tnis <olicv t*v -z..z

nd"e tn.an v.- Named Insured <“".eunder snail not operate to increase tne ..m;

. iG's Inn.l.t m

2 *Jnder dart Il:

T-e || r-,t of lii).n.’ stated on tne Declaration’s Page as applicable to

ts of

"eacn

Occurrence" is t-\ -.t af e"e'IE's liability fo- *.! Damages Decause a* Bodily
Injury. Property Damage or Personal Injury regar :.ess of tne number of | Named
Insureds unjer tn.s Jj..ov. 2 persons or orgamcat.ons who sustain Bodily Injury.
Property Damage — Personal Injury, or 3 cia.m$ made or suits brought on
a*-o.it of Bodily Injury. Property Damage or Personal Injury. For the purpose of
z-'tt* nmmg r*e . - : ot e"*'IG's ..ao.lttv. all Bodily Injury, Property Damage and
Personal Injury i.'ismg out of coot.nuous or repeated exposure to substantially tne

same general conditions snail oe considered as arising out of one Occurrence.

Reporting Endorsement

--cor "Nr. L n tne event of terminationof insurance eitner oynon-renewal or
and?..at,]’ f 3 Po.cv cr termination of @ reporting Period, tNE named INjured
'mjU nave  the. r.jnt uoon t-e pavment of anadditional premium tobe computed m
accordance WIth M'.'IG" - _.es. rates. rat.-g plans and premiums applicable on th®

effective Oate of = - T:c'se-en; to, nave issued an endorsements.’ orovidmg

additional Reporting PEI00 s m .vnen Otaims otherwise covered Qy tnis Pohcv mav OB

«CNItC i such - z-* e* - st. “Owever, Ce exere.sed O/ the named insured OV
e e t'.rt” vy Javs after such termination-ate.

Named Insured"s Duties m the Event of an Occurrence, Claim, or Suit

t Named Injured :o:a.n -g knowledge or oecommg aware of anv alegez
* ... . ':re?-d:. z .? r.se to a clai—. written notice contain.ng *.-e
*, D e *ic = e *rspact to tne c.rcumstances Out of wmc- *
arose, mr.N "4*—* t » ; acaress of tne injured, tne nature and extent o* t-e
Professional Services *e-oe'ed or -icn snould nave oeen rendered and t-e lat-re
ano e-tent af t.j.m or ¢ Jims anticipated, snail be given ov or ‘or t“e

e8 -



Named Insured : r anv if s v
uract.cac.e.

Z) If claim is made or suit .s oraught against ;ne Named Insured. *4mert Insured
shall immediatelv ‘orward to MMIE every demand. -ot
ProCessS receivec oy mm cr ms representative.

3) The Named insured snail cooperate *itn MMIE and, upon MV|E£-, -a- .= -
making sett.e eents. m fe conduct of suits and n en*o-- -: .
rontr.oution ;r rcemnit. against any person or organ:’at.pn
the Named Insured peca-ise of Bodily Injury, Property Damage :* Personal Injury
with respect to .vmcn msur3nce is afforded jnder tnis 30i.;.; j-; --j Named
Insured shaii attena near.ngs and trials ana assist m securing j-« i-.-
and obtaining tr.e attendance of witnesses. Tne Named Insured s-ai. -
at his own cost, voljntanly na”e any payment, assume any ooi.gat.pn :r
expense otner than for first aid to otners at the time of accident,

N °

Action Against MMIE

No action shall lie against MMIE unless, as a condition precedent thereto. m/*-
have been full compliance with all of the terms of this Policy, nor until *-e «
the Named Insured's obligation to pay shall have been finally determ,-e : ®"er ov
final judgment after expiration of period for appeal against the NamEd Insured after
actual trial or by written agreement of the Named Insured, the Claimant and v ’.tIE.

* 0

Any person or organization or tne legal representative thereof .vha has se:-.*ed sucn
judgment or written agreement snail thereafter be entitled to recover under this

Policy to the extent if *oe .nsurance afforded ‘. this Polic\. *o ae*s:" or
organization shall nave anv rignt under this Pol.:- join MMIE ss m rt. to
action against the Named Insured to determine the Niimed Insured's ..aoi,.t . "or sna..

MMIE Oe impleaded ov tne Named Insured or ms le’'ti "epresentative. Bankruptcy or
insolvency of the Named Insured or of the Named Insured's estate snail not relieve

M MIE of any of its obligations hereunder.

Other Insurance

with respect to Part |, it the Nemed Insured nas other insurance against a loss covered
by this Polioy, MMIE shall not be liable under this Policy far a jreater proportion of
sucn loss than the limit of liability stated on the Declarations Page oears to tne total
limit of ..aoility of a” valid and collectible insurance against sucn loss.

With respect to Part I, the insurance afforded by this 3clic> is onmarv insurance,

EXCGpt When stated to apply in excess of or contingent uoon tne acsence of otner
insurtnce. WNEN this .nsurance is primary and the Named insured has ptner insurance

whicfc 1s stated to be acpl.cable to the loss on an excess or contigent oasis, the amount
of MM|E'S liability -ncer this Policy shall not Oe reduced Oy the existence of such
other insurance. When ooth this insurance and other insurance applies to tne.loss on
the same basis, wnetner primary, excess or contingent, MMIE shall not Oe Uaole under
this Policy for a greater proportion of the loss than that stated in tne aopliC30'.e

contrtDution provision oelow:

\l) Contribution by Equal Shares

If all of such other v?h<j and collectible insurance provides for cpntnout.pn :e
equal shares, MMIE shall not be tiaole for a greater proportion of sucn 10ss :~an

-9 .



zi.iz-i 1 eac- —saer cortnoules an eq”a, 3—3:

fj"Sure eo-s aoolicaole Jlen>=t of ,.ac...t. .-.m?*

t_e f-il amour: O ‘~e .css is paid and .vitn respect to an. a-"-:.-*. ;e 013
paid, the remaining .-'surers continue to contribute equal snares ;f

amount of the Ioss3 eacn such insurer nas pa.d .ts - e
amount of the loss Mraid.

2. Contribution by Limits

If ans of sucn otner .nsurance does not provide for contriDution ayequals'a:
MMIE snail not oe liaoie for agreater proportion of sucn loss "™an t’\eac_me
limit of liaDility under tnis Policy for such loss bears to the total 3pplicaoie ..-.t
of liability of all vj.d and coilectioie insurance against sucn loss.

Subrogation

In the event of any pavment under this Policy, MMIE snail be suDrogated to all t™e
Named Insured's rignt: of recovery therefore against any person or organ*.at.on
excluding, under Part |I. emplovees of the Named Insured) and MMIE may requ.re an
assignment of sucn rights from the Named Insured to the extent of any payments mace
under this Policy plus reasonaole cost of collection. The Named Insured shall execute
and deliver instruments and papers and do whatever else is necessary to secure sucn
rights. Tne Named Insured shall do nothing either before or after loss to orejudice
such rights and shall ccooer.ate .vitn MMIE in assisting it to protect its rights under
this provision. The Named Insured acknowledges that MMIE's rights under thfs
provision snail be cons.dered as tne first priority claim against any sucn person or
organization, to be paid before any other claims which may exist. MMIE may. at its
option, take such action a: may Oe necessary and appropriate to preserve .ts rtgnts
under this provision, .ncluding the right to brtng Su.t in the name of tne Named
Insured. MMIE may, at .ts ootion, collect such amou'ts from the proceeds of any
settlement or judgment that may De recovered by tne Named Insured or his legal
representative. Any such proceeds of settlement or jucg-nent snail be held in trust by
tne Named Insured for tne Denefit of MMIE, and MMIE shall be entitled to recover
reasonaole attorneys’ fees from tne Named Insured incurred in collecting proceeds neld
py him.

Changes

Notice to anx representative or knowledge possessed by anv representative or bv am,

otner pe*son snail not effect a waiver or a cnange in any part of this Policy or prevent

MMIE *om asserting any rignt under the terms of this Policy: nor shall the ter~s of
this Policy be waived or changed, except oy endorsement issued to form a part of tn s
Policy. Failure of MMIE to require performance by tne Named Insured of 3n»
ooligations under this Policy snail not affect its right to require performance cf s”cn
obligation. Any waiver p. MMIE of any breach of anv provision of tnis Policy snail -c

be construed as a waiver c¢* any continuing or succeeding oreacn of sucn provision. 3
evaiver or modification tne provision itself, or a waiver or modification of anv

jnger t~.s PoiiCv.

Assighment

-ssign- c"; iv.crest j-"cer this p31k* snail not bmg MMIE until its conse-: ,
?"Corseu ".ereon; vc.v-»»r. tne Named Insured snail d.e. sucn ,nsuran;e
afforded :. w13 Pp..:.. s~s.i apolv 1 to ;ne Named Insured's legal representa: .¢ <

tne Named Insured. Out oniv /.niie acting *itnm the scope of ms duties as sucm a" :



m - * Mamed Insured. m? * j e

e—C;*3r. -3 33 .Mamed Insured.
qualification of tne .e;a. -ecresentative.

Cancellation

This Policy may oe C3"e:ea ov tne Mamed Insured b» f o .
any of its authorised -eoresentati.es or 3< "nailmq to v."E tt?2- - o=
wnen tnereafter t~e ca-ceilation snail oe eMectiv?. T-u3 -S.

MMIE oy mailing to 'me Mamed Insured at tne aodress sno.wvn - t~ 3 --

notice stating a date net .ess t-an ten days tnereafter .vn?n sue- :a“ce,.v. e-
effective. The mailing of notice 3s aforesaid snail oe suffic.ent oroof — -\

time of surrender cr tKe effective date and nour of cancellation stated - *m= * *e
shall become the end of the Policy Period. Delivery of such written not.ee ¢ t-3:
the Named Insured or ov MMIE shall be equivalent to mailing.

If the Mamed insured cancels tnis Policy, earned premium snail oe cs—o-te: -

accordance with the customary snort rate table and procedures, if Mt.'IE ra-:-?...
earned premium shall be computed pro-rata. Premium adjustment may be mace e.me-
at the time cancellation is effected or a3 soon as practicaole after can:.-..-.*.

becomes effective, out tender oy MMIE of unearned premium is not a co-s s*

cancellation.

This policy may be canceled by MMIE without cause and made retroactive to the
inception of the Policy if fraud oy tne Named Insured with regard to the .nformation

the Named Insured provided MMIE is proved.

Declarations

9y acceptance of this Policy, the Named insured agr-?°s that the statements ]
Declarations Page are his agreements and representae.ons, that this Policv is issued .’
reliance wupon the truth of sucn representations ana that this Policy emoodies all
agreements existing Detween himself and MMIE or any of its agents relating to this

insurance.

Inspection and Audit

MM IE shall be permitted but not obligated to insoect the Named insured's premises at
any time. Neither MMIE's right tc make inspections nor the making tnereof nor any
report thereon shall constitute an undertaking, on behalf of or for the Denefit of tne
Named Insured or others, to determine or warrant that such premises are safe ar
healthful, or are in compliance with any law, rule or regulation.

MMIE may examine and 3Udit the Named Insured's books and records at anv :mj
durln_ tha P0||Cy_ Period and extensions thereof and witnm three »ears 3fter tne fmai
termination of this 00..:.. as far as they relate to the subject matter of this insurance.

Governing Law

The validity, construction and enforceability Of this Policy snail be governed * ail
respects by the law of tne State of Minnesota or such other states in wnicn tne Named

Inwred performs Professional Service* and-mmie is qualified to sell insurance.
and all provisions of tn.s 3ohcv wnicn are in conflict witn statutes of these 3t3t3i 3re
understood, declared and agreed to be automatically cnanged to conform to tne .

- 11 -



Assessability

Tn.s

.S hon-assessacie. e Named Insured mereov ac<rc *.e:;«

nor other memDers of v.UE sna.i oe oohgated for anv deots ano l.aoi..*. -7a -»

Severability

[n the event any oort.o™ of tnis “olicv Shall oe neid to oe invalid, t-e 33- = 3-3
affect, » anv respect .vnatsoever. the validity of the remainder of this ~oi.cv.

Gender

Any

oersonal pronoun or tne masculine gender used in tnis Policy shall oe oee”™*“- --

include the feminine aencer.

Notices

Except as otherwise soecificallv stated in this Policy, all notices or o:~er
communications required or contemolated Oy this Policy shall be addressed:

h If to MMIE, at its offices;
2} If to tne Named Insured, at its address stated on the Declarations Page or a:

such new address as tne Named Insured may designate by written notice to
MMIE.

NUCLEAR ENERGY LIABILITY EXCLUSION

A.

This Policy does not apply:

L to injury or deatn including all forms of rad.oacttve contamination.

a witn respect to wnicn an Named Insured under this Policy is also an
Named Insured under a nuclear energy liaoility policy issued by Nuclear
Energy Liabilitv Insurance Association. Mutual Atomic Energy Liability
Underwriters or Nuclear Insurance Association of Canada, or would oe an
Named Insured under any such policy but for its termination upon
exhaustion of its limit of liaL.. .y; or

0o, resulting from the hazardous properties of nuclear material and with
respect to which ID any person or organization is required to maintain
financial protection pursuant to the Atomic Energy Act of 195 cr an>
law amendatory thereof, or 2! Named Insured is, or had this Pohcv ' c:
oeen issued would be. entitled to indemnity from the United States :f
America, or anv agency thereof, under any agreement entered into O.
the United States of America, or any agency thereof, with any person ;r
organization.

.2 to injury or ceitn including all forms of radioactive contamination resu.t-g

tmzm the :iwS properties of nuclear material, if

j t"? -aterial i is at any nuclear facil.tv owned bv. or operated
7. * 'mel.1 of. an Named Insured or 2 has been discharge: :r
*JC9TS9 - *- rpe
o*y .0V -ate*,0i .s contained in spent fuel or *aste a: a“. ¢ -

. .o ,e0. -sad. processed, stored, transported or disoose: m c.
*or of“ 3" Named Insured: or



cedt- arses out

3.3 carts or ecuo-e-t ” .
:3ns:r "3.n:enance, cDerat.cn cr .3*
B. Alusedmth13exclus.cn:

"hazardous prooerties ' -elude radioactive, toxic or w® . ®
"nuclear material” -ea”s source material, special -.:.ei*
material;
:ource --mate' a.. “:cec:ai nuclear material.” ano "0.product ; -
meanings give- - t-e Atomic E-erg, Ac* zf or -
thereof;
"soent fuel” means j-. Nel element ar fuel co’-oone-t. *o0..:
been used or exposed ta -ao.at.on :n a nuclear react:*:
"waste" means an. waste -aterial i containing pvpr:du:t i -
resulting from tne joerat.pn ov anv person ar prganizat.pn o* 3-. ]

included within the cefmit.on of nuclear facility as set 'art- -m%> - .-

paragraph .a* or O:

"nuclear facility" —eans

a) any nuclear reactor.

,b; any equipment :r ce. ce Jesigned or used for . secarat.rg
uranium or pi*tcm-jm. * processing or utilizing spent fuel. :r
processing or packaging .vaste.

.c) any equipment ar sev.ee used for the processing faoncatmg
special nuciear -aterial .f at an, time tne total amount of 3uc-> -at:* a, .n
the custody :£:~e .nsured at tne premises where sucn equipmer t :: Je. ce .3
located consists :f ar contains more than 25 grams of piutomu - cr .ran.jm
233 or any co *c n3t.cn tnereof. or more than 250 grams of jrarv.; s 2;5.

L e*

IN WITNESS WHERECF. t-e said '.'innesota Medical Ins.*, ce Exchange has :3,se:
Policy to be signed by its Chairman. 3-.q Secretary, O t snail not oe valid -n.ess
countersigned on the Deciarat.ons Page py a dulv authori :e j -epresentative of MMIE.

Secretary
Minnesota Medical Insurance Exchange

ANadrmoan
Minnesota Mtdical Insurant E«cnange
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INTRODUCTION

This policy protects against a variety of lossis.
There are also some restrictions. We've written
the policy in plain, easy-to-undarstand Englisn.
We encoura9« you to read it carefully to
determine what is and is not covered, as well as
the rights and duties of those protected.

The words you, your and yours mean the
insured named here:

Which is a
=corporation
z partnership
z other

z individual

z joint venture
zcondominium

We, us, our and ours mean the St Paul Fire and
Marina Insurance Company. We re a capital stock
company locsted m St. Paul. Minnesota.

Vour policy ts composed of General Rules, an
explanation of What To Do If Vou Have A Loss.

Forms Included Whan This Policy Bagins

Form number and edition data

Our authorized representative is:

4070P prl

APPENDIX A-2

one or more Coverage Summaries, and one or
more Insuring Agreements explaining /our
coverage. It may also include one or more
endorsements. Endorsements are documents
that change your policy. The agreements and
endorsements included when this policy oegmj
are listed below. One of our authorized
representatives must also countersign the
policy before it is valid.

This policy will begin on_
and continue until

Your former policy, number
is automatically cancelled on the date this
policy begins.

In return for your premium, we'll provide the
protection stated in this policy.
Vour premium is

President Secretary
QmxHi
Authorized Representative Date

'evoHi.ci.on



The St. Paul

Important Nota: This isa : air-s - a-a ;:
piease read it C3re#uilv. esceciailv :"e A-
Oaim is Made and Ootionai aeoorr.-g
Endorsement sections

Physicians' Professional Liability Protection-Claims Made

How thit agreement protects you

Agreement taxes e”ect J0lC /0. j-z-i"

This agreement provides protection against orofessionai liability claims whicn might oe orougnt agamst

you in your practice as a physician or surgeon.

Who'* protected under this egreement

Retroactive

Name Oate

Name of Covered Profeuionai Organization

Each person and organization named above or in
the "Who's protected" section of the Introduction
page is covered under this agreement. The words
you, your and yours refer to these people or

this organization.

Limit, of your coverege

Two limes apply to the amount we'll pay for
professional claims. These limits are shown below
or on the Introduction page. The limits apoiy
separately to each covered person. When an
organization is also covered, the limits apply
secirately to 'hat organization

Each person limit. This
s the most we'll pay for ail damns resulting from
the m|ury or death of any one person.

Total limit. This is the
most we'll pay for all claims hrst made m a
oolicv year Bv oolicv year we mean each
consecutive jnnwa: paruJ cf :ho policy, if no
total limit is shown, the total limit is 3 times
the each person limit.

Thu agreement must be signed only whan
it s '<sued after the affective date of the policy

Retroactive
Oate

When you're covered

To be covered the professional service must have
been performed (or should have been performed)
after your retroactive date that applies. The claim
must also first Oe made while this agreement s

in effect.

When isa claim made?

A claim is made on the date you first reoort an
incident or injury to us or our agent. You mu$*
include the following information

» Date, time and place of the incident

e What happened and what professional sen ce
you performed.

e Type of claim you anticiDate.

e Name and address of miured oartv

e Name and address of any witness.

What this agreemtnt covers

Individual coverage. Your professional ir *
protection covers you for damages fes- * *:

1. Your providing or withholding of
professional services.

Authorized
Representative



GENRAL RUES

These rules apply to the antire oohcy unless
you're notified otherwise.

Special Rights And Outies Of The First Named

Insured

You agree that when more than one insured is
named in the introduction, tne first named in-
sured has special rights ano duties. These rights
and duties are explained m the following Gener-
al Rules:

*Premiums.

sCancellation.

*Policy Changes.

Your Policy Period

Insuring agreements in this policy begin at
12:01 a.m.. standard time, on the effective date.
If this policy replaces policies ending at noon,
rather than 12:01 a.m., coverage begins at noon
when the old policy ends.

insuring agreemerts added to this policy after
its effective date begin on the effective date of
the added agreement.

Coverage ends at 12:01 a.m.. standard tima, on
the expiration data. If all or part of this policy
is cancelled for any rejson before that data,
that coverage will end at 12:01 a.m.. standard
time, on the cancellation data.

Premiums

We computt the premium you pay for tnis poli-
cy using information available at tha time. So.
all or part of your premium may ba based on es-
timates. if estimates .re used, we'll compute
your actual premium when complete informa-
tion is available at the and of the oohcy panod.
if it's more than you ve paid, you'll owe us the
difference. If it's less, we Il return tne differ-
ence. But you won t pay lass than any minimum
annual premium agreed on. Th® first named in-
sured is responsible for paying si* premiums
ano will be the one to whom wc Upay any re-
turn premiums.

eSKfeli

You must keep accurate records o' the informs
tion we'll need to compute your premium, vour
agent can explain the type of records we Il
need. The first named insured agrees to send
copies of these records at tne end of eacn co"
cy period - or any other time we request tnem.

Our Right To Inspect And Audit

You agree to let us inspect your prooerty and
business operations during normal business
hours while this policy is in force. We re not.
however, lequired to make inspections. Nor wi
we auarantaa that your propartv or operations
ar, safe, or that they conform to any laws,
codes, standards or regulations. This rule else
applies to any organization which makes insur-
ance inspections, surveys, reports or recomm-
endations for us.

You also agrea to let us examine end audit vou
financial books and records that relate to this
insurance at any time up to 3 years after this
policy ends.

Policy Chtfigas

This policy contains ell the agreements be-
tween you and us concerning this insurance. T
first named insured *s authorized to make
changes in this policy with our consent. Thu
policy can only be changed by a written form
included as part of tha policy. This form must
ba signad by ona of our authorized represen-
tatives.

We make changes m our standard msurarce pc
icy forms from tima to tima. Thasa cnanges
must conform to stata law and art filed wm
surance supervisory authorities for approval.
White your coverage >n force we can njie
any cnanga m the form of thu policy t"at p*::
dans or extends your coverage, if we op. a-3
the cnang”can be added to your pohcv w t-p.
*

increasing tne pramium. you'll autom ata -
ceiva tna benefit of tn# axtanoed or prcace-e



Lawsuits Against Us

No one can sue us to recove'’unaer this oolicv
unless all of its terms nave oeen hvea uo to.

If your palfcy Includes property insurance. Any
lawsuit to recow on a prooertv ciaim must Be-
gin within 2 years after tne oate on wmcn the di-
rect physical loss or aamage occurrea. State
law gives you more time for orooe'ty 'ocateo in
these states:

*North Dakota. North Carolina.

Maryland - 3 years;

*Wyoming - 4 years; and

eKansas. Neoraska - 5 years.

If your policy indudis liability insurance. No one
can sue us on a liability claim until the amount
of the protected person's liability has oeen fi-
nally decided either by a tnai or by a written
agreement signed oy the protected person, by
us and by the party making this claim. Once li-

fOwWAa.VBFfPr~ieg.nu.S a

astftui

aoii-tvras been pete"”~'"900. .uag~enr c*c.
written agreeme n. tne oartv maxing -ne ¢ a —
mav oe aoie to "ecow u<-ae' :->5 00iiCv. -0 e;
the limits of coverage mat aocy. Bw;, mat oa't,
can tsue us directly orjcn,s -a .3z3,s.
tne protected cersor jn>  a= . X 2¢ee, S;

determined.

if tne orotectea oe'son orn.s cr *e' estate
oankruot or becomes insolvent, we =st o,
ligated under this ooiicy.

Provision Required By Law

"This policy is issued unaer and m oursuance o°
the laws of the State of Minnesota, reiatir- to
Guaranty Surplus and Special Reserve Fur. j *
Chapter 437. General Laws of 1909. (This pro-
vision applies only if this policy is issued r
St. Paul Fire and Marine Insurance Comoanv.



WHAT TO 00 IF YOU HAVE A LOSS

Loss Or Damage Ts Covered Property

If an accident or >.ncident causes a DroDertv loss
tnat's covered under this policy vou must:

1. Notify the police if a law may nave oeen
broken.

2. Tell us or our agent what haooened as soon
as possible. Include the time and piece of the
event, a description of the property and the
names and addresses of any witnesses.

3. Do what is reasonable and necessary to
protect covered property from further damage.
Keep arecord of your expenses for
consideration in your claim.

4. If feasible, separate the damaged property
from the undamaged and make an inventory of
the damaged items. This doesn't apply to Auto
insurance if included in your policy.

5. Cooperate with us m the investigation and
settlement of the claim. Show us the damaged
property and any records you have to prove
your loss at such times as may reasonably be
required. Also permit us to take samples of
damaged property for inspection, testing, and
analysis. If your loss involves acovered auto,
permit us to inspect the auto before it is
repaired or disposed of.

6. Allow us to question you under oath at such
times as may ba reasonably required about any
matter relating 10 this insurance or your claim,
including yoar books and racords. if we do.
you agree to ttfn a copy of your answers.

7. Sand us a signed, sworn statement of loss
containing the information we request to
envestigate the claim. Vou must do this within
00 days after our request. We Il supply the
forms. We'll pay within 30 days after wo reach
agreement with you.

40755 Ed. 10*86 Printed tn U.S.A.
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Someone Is Injured Or Something Happens Which
Can Result In A Liability Claim

If an accident or incident occurs that may
involve this policy, you or any otner protected
person involved must:

1. Notify the pc'ice if a law may have ueen
broken.

2. Tell us or our agent what happened as soon
as possible. Do this even though no claim has
been made but you or another protected person
is aware of having done something that may
later result in a claim. This notice should
include:
*The time and place of the event;
*The protected person involved;

The specific nature of the incident including
the type of claim that may result; and
*The names and addresses of any witnesses
and injured people.

Important Exception For Hospitals
If Professional Hospital Liability Protection -
Claims Made is included in this policy, we won't
consider a "Patient Incident Report" or "Vari-
ance Report” to be your report of a claim made
-even if you sand it to us or one of our agents.

3. Send us copies of all demands or legal docu-
ments if someone makes a claim or starts a
lawsuit.

4., Cooperate and assist us m securing and
giving evidence, attending hearings and trials,
and obtaining the attenaance of witnesses.

5. Not assume any financial obligation or pay
out any money without our consent. But this
rule doesn't apply to first aid given to others at
the time of an accident.

What To Do If Vou Have A Loss




PREJUOGVENT INTEREST ENDORSBVENT JStitwul

This endorsement changes vour:

How Your Coverage Is Changed Other Terms

Your Liability Protection is changed bv adding All other terms of your ooiicy remain the same

tha following to the Additional Benefits
section.

Prejudgment Interest We'll oay the prejudgment
interest awardod on that part of any judgment
we pay. But if we make an offer to pay the limit
of coverage that applies, we won’t pay the pre-
judgment interest that accumulates after the
date of our offer.

Endorsement to insuring Agreement



REPORT QUANTITY
CLAIMS

YEAR

1982
1983
1984
1985
1986
1987

TOTALS

REPORT QUANTITY

1982
1983
1984
1985
1986
1987

TOTALS

REPORT QUANTITY

1982
1983
1984
1985
1986
1987

TOTALS

595
660
662
811
635
659

4.022

CLAIMS

7
66
58
67
69
76

413

CLAIMS

49
50
48
59
54
52

312

EARNEO
PREMUM

S517.389.490
21,186.612
25,677,303
34.469.869
45.306.249
55,612.065

S200,141.488

EARNED
PREMUM

$ 2.907,823
3,298,398
3.939.474
5.116.721
6,569,294
9,222,907

$31,054,617

" LO

b 7

S 2,572,536
2,455,518
2.873.114
3,864,849
5,126.260
6.509.527

S$23.401.804

PAID
LOSS

S$13.579.982
6,584,01*
9.324.311
9.170.537
3,280.682
1,157,647

S43.097.175

PAIO
LGSS

Sl1. 152,407
931,254
2.459.148
846,894
1,399,882
149,950

S$6.939.53S

PAIO
LCSS

$1,301,980
214,614
226,205
630.623
550,282
685.474

S$3.609.178

MNNESOTA

COVBINED COVPANIES
LOSS EXPERIENCE

APPENDIX B

PAID LOSS OUTSTANDING  OUTSTANDING ~ TOTAL LOSSES
and RESERVES RATIO

EXPENSE

S 2.566.569
1,888.960
2.267,169
2,756,639
1.282.389

454,174

$11.215,900

NORTH QAKOTA

PAIO LOSS OUTSTANDING ~ OUTSTANDING

EXPENSE

S 921,361
507,344
1.155,779
663,964
616,777
195,066

S4.060.291

SOUTH QAKCTA

PAIO LOSS OUTSTANDING ~ QUTSTANDING

EXPENSE

S 345,782
117,394
123,179
456,637
172,648
111,813

S$1.327.4S3

LOSS RESERVE

S 1.840,000
2,890,501
7,850,000
16,608,353

21,075,356
26,701,391

$76,965,601

DOVBINED COMPANIES
LOSS EXPERIENCE

LOSS RESERVE

S 645,000
125,000
880,000

2,126,000
3,100,000
4,958.000

$11,834,000

COVBINEO COVPANIES
LOSS EXPERIENCE

LOSS RESERVE

S 70,000
25,000
50,000

940.000
2.944.500
996.500

S$S.026.D00

LCSS EXP.

S 177,822
458.015
1,266,545
2,311,973
4,123,340
5,812,193

$14,149,888

LOSS EXP.

S 91,328
16,710
144,862
211,323
1,004,435
552,172

$2,020,838

LOSS EXP.

S 20.855
73,791
19,630

183,685
509,662
552,165

Si.359.788

$ 18,164,373
11,821,492
20,708,025
30,847,502
29,761,767
34,125,405

$145,428,564

TOTAL LOSSES
and RESERVES

S 2,810,096
1,580,316
4,639,789
3.848.181
6,121,094
5,855,188

$24,854,664

TOTAL LOSSES
and RESERVES

S 1,738,617
430,799
419.014

2,210,945
4,177,092
2.345.952

SU.322.419

LGSS

101.51
55.8
80.6
89.5
65.7
61.4

72.7%

LCSS
RATIO

96.6X
47.9
117.8
75.2
93.2
63.5

80.CX

LOSS
RATIO

67.6X
17.5
14.6
57.2
31.5
16.3

*3.4:



Payment/Reserve Distribution

$ - 0
1 - 999
1.000 - 4,999
5.000 - 14,999
15.000 - 24,999
25.000 - 49,999
50.000 - 99,999
100,000 - 249,999
250.000 - 499,999
500.000 - 999,999
1,000,000 - Over
Unknown

TOTAL

LOSS PAYMENT AND OPEN RESERVE

DISTRIBUTION COMPARISON

Number of Payments
(Closed Claims)

2,707

82

182

199

111

151

112

97

33

12

3,689

APPENDIX C

Number of Reserves
(Open ri_aims)

0
55
28
165
109
145
179
157

97

26

89

1,058
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CLAIM SEVERITY AT
EQUAL LOSS DEVELOPMENT YEARS
YEAR 1
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CLAIM SEVERITY AT
EQUAL LOSS DEVELOPMENT YEARS
YEAR 2
(1,527 CLAIMS)
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CLAIM SEAAITY AT
EQUAL LOSS DEVELOPMENT YEARS
YEAR 3
(724 CLAIMS)
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CLAIM SEVERITY AT
EQUAL LOSS DEVELOPMENT YEARS
YEAR 5

(109 CLAIMS)
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Mddd Insuranee Edrane of Gllifomia
Mudicd Underriters of Gllifomia

May 10, 1989

MEMORANDUM TO ALASKA POLICYHOLDERS REGARDING RENEWAL RATES

(Policy Year August 1,1989 to July 31, 1990)

This Is to inform you that effective August 1,1989, MIECs basic rates for Alaska will be
increased 11,7%. MIECs recent loss experience in Alaska shoas a continuing increase
in the frequency and severity of claims to the point where Alaska’s claims now average
almost twice the size, and about 35% greator frequency than for the company as a
whole. Attached ore graphs which compare Alaska's and MIECs overall claims
frequencies, severities and loss ratios for two recent five-year block* of time,

In addition to this increase in basic rates, those doctors insured lets than Eve years also
will receive the step rate increases which occur as claims-made discounts diminish each
year until the fifth, when the mature claims-made rate is attained. Some step-rate
increases, and the 11.7% basic rate Increase, will be modified by the following company-

wide specialty classification changes:

ti Cardiologiitt who do not perform catheterization or angioplasty by a 13%
reduction. Rates of cardiologists who do porform these procedures will increase
by 30.4%, in addition to the 11.7% basic rate increase. Cardiologists who
conduct invasive procedures have incurred 90% of claims costs of all cardiologRts
MIEC insujw, Over six years of combined claims experience, cardiology losses
have been 39% higher thBn those of all non-surgical specialties. MIEC continues
loss-preventlon activities with this specialty through claims analysis, on-site visits,
and office consultations.

| Family and general practitioners who do no surgery will receive a 10% rate
reduction; those who do limited surgery and assist, a 14.3% reduction; and thase
who do surgery but no obstetrics, a 30.6% reduction.

n Physical medicine and rehabilitation specialists will receive a 10% rate reduction.

n Industrial medicine specialists will receive a 30.6% rate reduction,

The changes in classification result from MIECs continuing analysis of loss pattemns
among specialties and MIECs long-standing policy to adjust premiums to the relative
losses of various specialties.



FROM

A§V FEB-13-"90 THU 17J04 IDIMEDICW. UNDERWRITERS TEL NOI413-634-4" ,W

We arc pleased to announce that because of reduced reinsurance costs, MIEC Is able to
lower the charges for limits of liability in excess of 51,000,000/53,000,000 in many
classifications. If you are interested in obtaining a quotation for either the
52,000,000/54,000,000 or 55,000,000/55.000,000 limits options, please call MIECs

Underwriting Department.

MIEC has been insuring Alaska physicians since 1978, and is Alaska's only doctor-
owned, medical society-sponsored carrier. Physician ownership means physician
direction of policy, physician peer review, active loss prevention, policy control over
claims and underwriting, equitable treatment of policyholders, proper investigation, and
vigorous, steadfast defense of claims through knowledge and experience in medical

professional liability. MIEC is rated A+ by A.M. Best Company, the insurance industry

rating service,
%

MIEC supports Alaska State Medical Association’s ongoing efforts to achieve more
meaningful tort reform. California’s Medical Injury Compensation Reform Act
(MICRA), combined with MIEC’s loss prevention activities, have moderated rate
increases there. The tort reforms which have moderated malpractice claims are
MICRA’s changes to the collateral source rule, limits on noneconomic dameges, periodic
payments of awards, and limits on attorneys’ contingency tees,

Upon approval of the new rates by the Alaska Insurance Division, premium invoices for
renewal will be sent to policyholders in late June. |If you have questions about these
changes or wish to change your coverage limits or classification, please contact MIECs

Underwriting Department.

Sincerely,

Board of Governors, Medical Insurance Exchange of California
Board of Directors, Medical Underwriters of California



r

/

FROM

- FEB-13--90 THU 17:03 IDIHEDICPL UNDERWRITERS TCL NO0.413-W4-4634
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m CO TOTAL

O ALASKA

0.00 CLfTCCtfNSO

icr¥/Rfi POLICY YEARS COMBINED

n0.00C
WO . 000

$40,000
m 00 TOTAL

130.000
I

10,000

O ALASKA

$10,000

0

AVQ INC LOSS

ff37S HUA4

Medical Insurance Exchange of California

* Meical Uncerwriters of iiformiar =+

130.00%
130.00% -

140.00% -

120.00%

m  CO TOTAL
100.00%

60.00% O ALASKA
.00%
30.00%
40.00%
20.00%
0.00% =

LOW RATIO

,982/86 POUCY YEARS COINED

LOSS RATIOS: M3BC TOTAL
AND ALASKA COMPARED



\/T TFAA  Medical Indemnity

1'X Lvy/l. CorporaHimofAldska

ALECTPLAZA
4000 OLD SEWAKNIIWY.,SI ITK -Jor»
A\ni()«A ( ,P., ALASKA DOSOA
(907)A0!LA414

December 29. 1989

Rcprcscntaiive Max  Gruenberg
House Labor and Commerce Committee
House of Representatives

P.O. Box V

Juneau. AK 99811

Dear Representative Gruenberg:

The House Labor and Commerce Committee had hearings on November 30, 1989
at which time | was asked to have an "informal" chat with the committee.
Since 1 wasn’t prepared to testify, | gave you some estimated premium figures
and promised to follow up with exact rate information.

MICA's 1990 Premium Schedule is enclosed foryour information. The
committee had asked me questionsat the hearings specifically relating to die
cost of insurance to physicians delivering babies. I mentioned that the

majority of our phsician policyholders have Ilimits $500,000 per claim,
$1,000,000 aggregate. Physicians delivering babies arc Class 3 on the schedule.
Assuming a physician had policy limits of $500,000/1.000.000 and had been
insured with MICA for five or more years bis premium for 1990 would be
$30,162. (This is about $20,000 less than | quoted to you.)

Another question is the difference inpremium between aFamilyPractioner
doing obstetrics and those who were not. Assuming the same sccncrio as above
and that the Family Practioncr not doingobstetrics was doing minor surgery

the difference would be $14,046. In oilier words, the FamilyPractioncr who
delivers babies pay $14,046 to do so (or about 1/2 of the total premium is for
obstetrical coverage).

I hope that this letter and the attached premium schedule better answers your
questions. If you have any further question, please feel free to call me.

Executive Director
MA P/blb

Enclosure
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PROFESSIONAL LIABILITY COVERAGES

Explanation of Policy:

~The Clairmns-Made Policy extends professional
liability protection to the physician, clinic or
employee for claims reported in a single year,
regardless of when service is rendered as long as
the incident occurred while continuously insured
under Claims-Madc with MICA. Thus, claims
reported this year are covered by this year's pol-
icy; claims reported next year by next year's
pohcr and so on.. _

~MICA’s premium rates are derived from the
historical pattern of reported claims resulting from
the performance of professional services which
form a “stair step” with an mcreas_m% number of
claims being reported each year until the Fifth year.
Inthe f rst year, only about 19%of the total claims
resulting from professional services are reported;
the second 39% the third 78 %; the fourth %o
the fifth and subsequent years, about 100 %

Cost:

In keeping with the “stair step" development of
claims, the rates charged for the Claims-Madc
pohc* mature at the fifth year. Subsequent re-
newal policies arecharged at the mature rates. The
specific cost of coverage is shown within our table
bnE|Et|Ied CLAIMS-MADE PREMIUM SCHED-

All policies issued by MICA arc renewed on
January 1of each year. Your first years and
renewal rates arc pro-rated from the first date of
coverage ﬂmc.epnon date) of the original policy.
Forcxample, ifyourcontinuouscoveragc became
effective on July 1 198G your annual renewal
Premmm on January 1 1990 would be pro-rated
rom January Lthrough June 30on the fourth year
rates and from July 1through December 3Lon the
fifth year rates.

Limits of Liability:

“MICA’s professional and optional comprehen-
sive general liability coverages are available with
policy limits of:

$200,000 per occurrcncc/SGOO.000

aggregate per calendar year.

S500.000 per occurrcnee/S 1,000,000
aggregate per calendar year.

$1.000,000 per occnrrenec/S2,000.000
aggregate per calendar year.

$1,000,000 per occurrcncc/B53.000,000
aggregate per calendar year.

Reporting Endorsement

(Tail Coverage) *

~ Should you stop practicing or change to another
insurance company, MICA guarantees availabil-
ity of a limited or Unlimited Reporting Endorse-
ment known as “tail” covera.?e to cover subse-
quently reported claims.  Tail coverage must be
purchased by the insured within 30days of termi-
nation of coverage,( by cancellation or non-re-
newal) or by termination of employment or asso-
ciation with the physicians insured under a master
group policy. .

“Tail" coverage must also he recognized when a
phjsman reduces rating classification to offset
reduced premium charges while subsequently
reported claims from the higher specialty contin-
ues to occur. This is currently being accom-
Ehs.hcdbv chargm% "tail" premium on a pro-rata

asis as hetween the two speciality classes when
the policy is ultimately terminated.

Cost:

The cost of "tail" coverage will depend upon the
length of t|me_¥ou have been insured with MirA,
limits of liability purchased, physician's rating
class and will be subject to the company’s rules,
rates, and rating plans in effect at the time the
Unlimited Reporting Endorsement is requested.

» The policy limits purchased for the I'nlirnitrd Reporting endorsement will be applicable just as if the policy had not
hern cancelled or terminated and all subsequently reported claims had been reported during (hr last policy year.



The (ail premium is quoted as a one time cost but
may be paid in installments. Refer to paragraph
INSTALLMENTS.

Retirement Benefit: . .
An Unlimited Reporting Endorsement (tail
coverage) will be issued at no extra cost to any
Rﬂlr'mman who hasattained the age and years in the
ICA program (as per the schedule below) and
having completed five consecutive years as a
MICA insured just prior to retirement:**

Age &ars.as MICA Insured
60 5
59 6
58 7
57 8
56 9
55 10

«* Retirement is defined as totally ceasing the private
practice of medicine. A limited or parttime practice is
not considered retirement.

Death or Total and Permanent Disability:

A Reporting Endorsement (tail coverage) will
be issued at no extra cost because of death or
permanent total disability, i.e..unable tocontinue
the practice of medicine inany limited ormodified
capacity.

New Doclor Rule: | |

For physicians entering private practice for the
first time following completion of medical school,
residency tramm?, military or public health serv-
ice, premiums will be discounted 25%for the first
year of coverage.

Claims Free Premium Discount: .

A 20 % premium discount will be provided to
our insured physicians for a five year claims free
history. This policyholder benefit will be Prowded
upon renewal following the completion of the fifth
year in which a claims free record has been dem-
onstrated.

Claims Experience Premium Surcharges:
~ Claims experience premium surcharges may he
imposed upon insureds with twoor more claims in

the last three years in which some elements of
negligence or other contributing adverse factors
are involved.

Employee Coverages:

‘Unlike many policies, most employees are pro-
vided coverage under the MICA policy.

Employee ’\Premmm charges are limited to: (1)
Advanced Nurse Practitioners or Physician’s
Assistants added to a physician’s or clinics policy
subject to 50%of Class 1premium (shares policy
limits with employer, sponsor or supervising
Bhy5|p|_an); (2) Physician's Assistants or Nurse

ractitioners on policies providing separate limits
of liability from .sij]onsormg/superwsmg physi-
cian, sutgect to higher premium based upon spe-
cialty and practice situation; (3) employed Nurse
Midwives or directly supervised Certified Regis-
tered Nurse Anesthetists (CRNAs) are subject to
100%Class 3annual premium; (4) unsupervised
CRNASs or Nurse Midwives are subject to 100%
of Class 4and Class 4A premium respectively.

No additional premium charges are incurred for
other employees.

Locum Tenens:

MICA provides up to 60days of coverage annu-
ally for a temporary substitute physician -locum
tenens -for surgical and non-surgical specialties.
Completion of application and prior approval 0f
MICA is remiired. .

This coverage is limited to 6separate periods per
year (except for illness or family emergencies of
the insured physician) and any additional periods
will involve the customary premium charges for
short-term practice situations (see next paragraph’)

A negative factor in considering the acceptabil-
ity of a locum tenens physician is the lack of
current or recent professional ||_ab|||tZ insurance
coverage on the applicant. This lack precludes
verification of prior claims experience and other
elements of insurability.

Short Term Practice Situations:

Pro-rated amount of annual premium computed
on short rate tables subject to $250 minimum
premium.



Part Time Practitioners: . N
Class 0 1 1-A 2.2-A and Family practitioners
in anr class: 357 of the scheduled annual premi-
ums for 10hours or less per week practice; 66 %
of the scheduled annual premium for 20 hours or
less per week practice.

Comprehensive General Liability Coverages:

This optional coverage is available at S50 per
thsmn covered, subject to the same limits of
jability carried for professional liability. This
coverage extends to bodily ml]ury and property
damagee liability protection for those injuries acci-
dentally sustained on the office premises by pa-
tients or the general public. |

This coverage is limited to premises actually
occupied bv our insured in rendering professional
services. For example, if an insured occupied one
suite of a building, coverage would be limited to
only that suite. ~An entire building cannot be
covered under the Comprehensive General Liabil-
ity Endorsement unless the insured or the insured’s
employees occupy the entire building in the ren-
dering of medical services.

Epr@?{ate/Partnership/Group Professional
jability:
This optional coverage is available at no addi-

tional charge to solo practitioners and group ﬂraq-
Si-

tices, providing each member or tmployed p
Cian carries coverage througih the Company. The
only requirement for group limits is that the limits
of liability on the group may never be higher than
the lowest limit carried by any member of the
group. The separate limits of liability for the
corporatlon/partnersmp/Proup docs not apéle to
policyholders whoare solo practitioners nor does it
apply concurrentlr 0r on an excess hasis to the phy-
sician () scheduled on the policy or associated
with the same medical organization who alsoalleg-
edly provide ncligent patient care for the same
occurrence.

This form provides individual limits of liability
to each ﬁhysm]an named on the policy schedule
except these limits shall not be concurrent nor
excess to the corporate limits of liability stated in
the previous p:iragruph.

Optional Shared Limits Professional Liability
Group Coverage: o

This optional coverage is available through the
Company for your group at reduced premium lev-
els. (sec discount schedule that follows). One
master policy is issued with each associated or
employed physician covered by endorsement.

Coverages are limited to the course and scope of
employment or association with your group. The
combined pl|n|c/grtu_msureds arc subject to
the single limits of liability per occurrence and
annual aggrePate limits as procured.
Completion of the Physician's and Surgeon's Pro-
fessional Liability _GrouP Application Is required,
along with completion otindividual application for
each physician to be insured.

Disoounts Ter Limitsof Lisbility

20n Policy  $500.000_ _ S51.000.000
1 0 0

2 9% 7%
3 11% 9%
4 12% 10%
5 13% 1%
6 14% 12%
7 15% 13%
8 16% 14%
0+ 17% 15%

Installments -Deferred Payments:

initial pohcwssuancesubject todeposit of $1,000
or two month's annual premium. Deferred pay-
ments arc available in quarterly or semi-annual
installments gélyable: Fc, 25 7¢, HDoand e
quarterly or 60 70 and 40 %semi-annually. Pre-
mium invoices should be paid upon recew)t and the
policy is subject to immediate cancellation if
payment is not received by the first day of the
quarter in which the premium is earned. Carrying
charges arc computed at 10 % annual simple
interest on the unpaid balance. |

The full premium for an Unlimited Reporting
Endorsement must be received by the company
within twelve months fqllowmg its inception date.
The Unlimited Reporting Endorsement will be
cancelled at the end of this twelve month ﬁenp 'if
the full premium has not been received at that time,
and only premium earned for this twelve month
Reporting Endorsement period will be charged in
accordance with rales actuarially determined and
filed with the Division of Insurance.



PHYSICIAN'S RATE CLASSIFICATIONS

Class 0

Psychiatry * Excluding ECT
Pathology

Class 1

Neurology

Physicians * no surgery

Applies to general practitioners and physician specialists
who do not perform obstetrical procedures or major / minor

surgery (other than incision of boils and superficial ab-

scesses, suturing of skin and superficial fascia or neonate
circumcision) whodo not ordinarily assist in major surgical
procedures.

Class 1-A

General Practitioners assisting at surgery (own patients

only)
Opthalmology (excluding Radial Karatolomy)

Class 2

Physicians -minorsurgery or assisting inmajor surgery*
Applies to general practitioners and physician specialists
who perform minor surgery or assist in major surgery.

Neonatology
Cardiology

Class 2-A

Emergency Medicine
Therapeutic Radiology

Class 2-C

Urology

Class 3

Physicians e major surgery e

Physicians who include obstetrical procedures as any part of
their practice.

Proctology

Otorhinolaryngology

Abdominal Surgery-

General Surgery

Pediatric Surgery

Thoracic Surgery

Traumatic Surgery

Plastic and Reconstructive Surgery (excluding cosmetic
surgery-)

Urology

Gynecology (No Obstetrics)

Class 4

Anesthesiology

Class 4-A

Physicians - major surgery *

Obstetrics - Gynecology

Cardiovascular Surgery

Hand Surgery

Plastic and Reconstructive Surgery (including cosmetic
surgery)

Vaseu'ar Surgery

Orthopedic Surgery (excluding total joint procedures
spinal surgery and insertion of prosthetic devices)

Class 5

Physicians - major surgery*

Neurosurgery

Orthopedic Surgery (including total joint proccdures.spinal
surgery and insertion of prosthetic devices)

jor Surgery.-involves operations in or upon
aHod cagnt;ymcludmrg blPt no ||m|te8 topt%

cr nium: t oraX, abdome é)[pe VIS, Or an OtF
Bgeraﬂon that regents a distinct hazard ‘
casue of the condition of Paﬂent or the ? g

or mrcumstances 0f an operation. It also incly
gemoval oftumors excegtskm tumors), ogen one
ract res, amﬁutatl ns, abortions, removal of any
ﬂ ororg ashcsurgery and any operations
sing general anesthesia.

NOTE: IF A PORTION OF THE PHYSICIANS PRACTICE IS IN A SPECIALITY WITH A HIGHER CLASS THAN
HIS NORMAL SPECIALTY. HE OR SHE MAY BE PLACED IN THE HIGHER SPECIALTY FOR RATING PUR-

POSES.



CLAIMS -MADE PREMIUM SCHEDULE

Effective January 1, 1990

LIMITS OF LIABILITY: EACH CLAIM AND ANNUAL AGGREGATE

CLASS 0

1st year rates
«2nd year renewal rates
«3rd year renewal rates
« 4th year renewal rates
« 5th year renewal rates

CLASS |

1st year rates
« 2nd year renewal rates
« 3rd year renewal rates
«4th year renewal rates
* 5th year renewal rates

CLASS I-A

Ist year rates
«2nd year renewal rates
«3rd year renewal rates
« 4th year renewal rates
* 5th vear renewal rates

CLASS 2

1st year rates
* 2nd year renewal rites
« 3rd year renewal rates
*4th year renewal rates
« 5th year renewal rates

CLASS 2-A

1st year rates
¢ 2nd year renewal rates
«3rd year renewal rates
«4th year renewal rates
« 5th vear renewal rates

1st « 5th Years

Jan.
Jan.

Jai.

Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Jan.

1,1990
1,1989
1, 1988
1,1987
1,1986

1,1990
1,1989
1,1988
1,1987
1,1986

1,1990
1,1989
1,1988
1,1987
1,1986

1,1990
1,1989
1,1988
1,.987
1.1986

1,1990
1,1989
1,1988
1,1987
1,1986

$200,000/5600,000

2,924
3,467
4,559
5,026
5,177

3,798
4,828
6,724
7,517
7,772

4,548
5,997
8,584
9,657
10,001

5.33.

7.228
10,542
11.909
12.348

7,093
9,971
14,905
16,928
17,577

*PREMIUM COST IS 4%AltOVF. SI.000.00042. 00,000. LIMITS.
Claims-made premium prepared by Milliman & Robertson, Inc.. consulting Actuaries fcr the Medical tndemmt> Corporation of Alaska. are bared on
a five year pneing ncp for rtponcd claim adjusted annually for claimi eipenence
Retroactive date* and renewal premiumapply to 2nd through 5th year annual renewal Ftrrt year physicians are subject to lint year met

+M policies are renewed each year on January 1 All la and renewal premiuns are pro rated subject tothe fini day ¢4 coverage under the ongtrul

policy.

5500,000/51,000,000

3,1#7
4,02u
5,607
6,271
6,485

4,305
5,809
8,497
9,612
9,970

5,270
7,341
10,980
12,482
12,964

6,286
8,953
13,593
15,503
16,116

8.550
12.547
19.417
22.235
23.139

51.000.000/52,000,000
51.000.000/S3.000.000 *

3,601
4,857
7,119
8,058
8,361

5,067
7,230
11,031
12,599
13,103

6,326
9,268
14,391
16,499
17,176

7.651
11,414
17,928
20.605
21,464

10,605
16,196
25.811
29,755
31,020



CLAIMS -MADE PREMIUM SCHEDULE

Effective January 1, 1990
LIMITS OF LIABILITY: EACH CLAIM AND ANNUAL AGGREGATE

1st « 5th Years $200,000/5600,000 5500,000/51.000,000 51.000.000/52,000,000
51.000.000/53.000,000 *

CLASS 2-C

1st year rates Jan. 1,1990 8,294 10,089 12,613
* 2nd year renewal rates Jan. 1,1989 11,836 14,991 19,448
« 3rd year renewal rates Jan. 1,1988 17,872 23,377 31,171
« 4th year renewal rates Jan. 1,1987 20,342 26,813 35,976
« 5th year renewal rates Jan. 1,1986 21,133 27,915 37,518
CLASS 3

Ist year rates Jan. 1,1990 8,857 10,813 13,558
 2nd year renewal rates Jan. 1,1989 12,713 16,140 20,978
« 3rd year renewal rates Jan. I, 1988 19,268 25,241 33,693
* 4th year renewal rates Jan. 1,1987 21,948 28,967 38,904
* 5th year renewal rates Jan. 1,1986 22,807 30,162 40,576
CLASS 4

Ist year rates Jan. 1.1990 11,218 13,850 17,520
« 2nd year renewal rates Jan. 1,1989 16,392 20,960 27.392
 3rd rear renewal rates Jan. 1,1988 25,120 33,052 44,266
"4lh year rtnewo' rates Jan. 1,1987 28,680 37,997 51,176
* 5th year renewal rates Jan. 1,1986 29,821 39,582 53.393
CLASS 4-A

1st year rates Jan. 1,1990 14,140 17,608 22,422
e 2nd year renewal rates Jan. 1,1989 20,944 26,926 35,330
« 3rd year renewal rates Jan. 1,1988 32J62 42,720 57,351
« 4th year renewal rates Jan. 1,1987 37,012 49,172 66,365
« 5th year renewil rates Jan. 1,1986 38,502 51,241 69,255
CLASS 5

1st year rates Jan. 1,1990 19,199 24,116 30,914
* 2nd year renewal rates Jan. 1,19H9 28,829 37,257 49,079
« 3rd year renewal rates Jan. 1,1983 44,906 59,463 80,014
« 4th year renewal rates Jan. 1,1987 51,443 68,528 92.670
 5th vear renewal rates Jan. 1,1986 53,536 71,433 96,729

* PREMIUMCOST IS  ABOVE51.000.000/52.000,000 LIMITS.

Clarmt-maJe premium prepared by MiUiman A Robertton. Inc., conmlung Actuane* for the Medical Indenmity Corporation of Alaska. arc based on
a five year pacing Hep for rrpe-red claimt adjusted annually for claint* eapenence.

Retroactive dale* and renewal premiumapply to 2nd through ?ih year annual renewal. First year phyncian™ are subject to first year rate*.

* Ml policies are renewed each year on January 1 All 1st and renewj' premiunt* are pro-rated mbjedto the first day of coverage under the original

policy
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolulion No. HB 351

This bill amends various sections of AS 28.35 to permit the court to suspend
the imposition of sentence for driving while intoxicated violations, in those cases where
a convicted defendant has been recommended for and agrees to complete a specified alcoholism
or drug treatment program. The amendments proposed in the bill are sentencing provisions,
and they will therefore not have a fiscal impact on the Department of Law.
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The JUDICIARY Committee considered: HB 351

HOUSE BILL NO. 351 [DEFERRED D.W.I. SENTENCING]
"An Act relating to the penalty for driving while 1intoxicated and refusal
to take a chemical breath test."

RECOMMENDATIONS: [ 1 the same title
be replaced with [ 1 a new title
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do pass

do not pass

no recommendation

individual recommendations
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C ] zero with analysis [ ] zero fn/analysis
SIGNING DO PASS: SIGNING:
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Jan 16, 1990

Fully Informed Jury Association (FIJA)
Larry Slone, Chairman

PO Box 379

Homer, Alaska 99603

Rep. Robin Taylor
PO Box V
Juneau, Alaska 99811

Dear Rep. Taylor,

| take great satisfaction in announcing to you the recent (Jan
13th) formation of the Alaska chapter of the Fully Informed Jury
Association (FIJA), myself as Chairman. You may be assured that
| speak for the thirteen charter members of FIJA Alaska, when |
tell you that | am immensely pleased with your effort to
introduce a "mercy doctrine” into the state legislature. In fact,
we are now encouraged to redouble our efforts to persuade other
legislators and the governor to support your proposal.

We will be following the progress of the proposed bill with keen
interest 8nd would appreciate continuous updates. Meanwhile we
are about to unlease a statewide campaign to gather supporters
for the FIJA proposal. We expect that public interest in this
issue will build up at an exponential rate and we will do our
utmost to channel it in support of your efforts on behalf of all
Alaskans.

Once again, ourAthanks.

Larry S
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LEI3 AINVE AHFAIRS AARNCY

MEMORANDUM January 16, 1990

SUBJECT: Jury responsibilities and jurors' oaths (work
order 6-1927A)

TO: Representative Robin Taylor, Minority Leader

FROM: Jack Chenoweth

Legislative Counse

The draft legislation is not without problems.

In format, the text of proposed AS 12.45.015 differs sub-
stantially from the model provided. Among the principal

changes:

I have narrowed the overly grandiose "natural right of every
state citizen" into a more workable definition of a duty or
responsibility of every jury to "judge both the law and the
facts pertaining to the case that is tried before it." |
reduced the other verbiage appearing in paragraph 1 of the
model provided, but retained, in proposed AS 12.45.015(a),
the requirement of court notice to the jurors of their re-

sponsibility.

I've converted the oath suggested by paragraph 2 of the
model into a "charge to the jury," modifying the language of
the oath/charge for clarity.

The initial part of the first sentence of paragraph 3 of the
model, the affirmation of understanding, appears, albeit not
in so many words, within that portion of the oath (bill sec-
tion 3) wherein the jurors "try the issue . . . in accor-
dance with . . . the court's explanation of your responsi-
bilities as jurors to determine the law and the facts per-
taining to the case . . . ." I opted for this approacn for
I was hard pressed to understand how a juror could attest
under oath that he or she "(understood] the information con-

cerning their rights."
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Page 2
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The remainder of the first sentence of paragraph 3 of the
model--"no party to the trial may be prevented from en-
couraging . . . --is carried forward into proposed

AS 12.45.015(c). The remainder of paragraph 3 of the model
appears in subsections (d) and (e) of proposed AS 12.45.015.

Your proposal to broaden the responsibility assigned to the
jury in a criminal proceeding invites an early, and probably
successful, constitutional challenge. Four provisions may

be cited.

Violation of separation of powers: encroachment on the legis-
lature ;

Alaska's courts have recognized the separation of powers
doctrine. Bradner v. Hammond, 553 P .2d 1 (Alaska 1976).

In jurisdictions that have recognized the doctrine, courts
have likewise determined that the power to define crimes is
a legislative prerogative that may not be delegated or as—
signed to, or assumed by, the judiciary. See Ravin v.
State, 537 P.2d 494 (Alaska 1975) (wisdom of-statute pro-
scribing possession of marijuana was for the legislature,
rather than the judiciary); State v. Campbell, 536 P.2d 105
(Alaska 1975) (court prohibited from substantially redraft-
ing defective statute). Thus, insofar as this measure pro-
poses to assign to a jury plenary responsibility to deter-
mine whether a defendant has committed a crime and the dimen-
sions of that criminal conduct and the jury is guided only
by its instincts as it exercises a responsibility to inter-
pret and apply state law, the measure surely fails this most
fundamental expression of the doctrine of the separation of

powers.

Violation of separation of powers: encroachment on the
judiciary:

Alternatively, the substantive change made by the measure
invites a challenge that it conflicts with that portion of
Article 1V, section 1 of the Alaska Constitution that as-
signs "the judicial power of the State" to the various con-
stitutional and statutory courts. Accepting that "the judi-
cial pcwer of the State" incorporates at least the power to
declare what the law 1is, the judicial system is bound to
take the law as enacted by the law-making power, save only
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where the law is inconsistent with the state constitution.
State v. Camphbell, 536 P.2d 105 (Alaska 1975). The measure
accompanying this memo would take from the judiciary the
righ~. to interpret and apply the law according to standards
defined by the legislature, substituting in its stead the
authority of jurors, collectively, to make that determina-
tion and application. Such an expansion of the jury's role
relative to the powers and duties of the court compromises
the authority of the institutions that constitute the third
branch of government by further delegating the duties as-
signed to judges.

Violation of constitutional provisions guaranteeing trial by
jury in certain criminal actions:

The applicable constitutional provisions are the due process
clause, and article I, section 11 and the Sixth Amendment to
the United States Constitution, guaranteeing a trial by jury
in criminal matters.

In a set of early cases, Knudsen v. City of Anchorage, 358
P.2d 375 (Alaska 1960), overruled in part, 471 P.2d 386, and
West v. State, 409 P .2d 847 (Alaska 1966), the Supreme Court
noted that article 1, section 11 of the State Constitution
was intended to "be interpreted as securing to an accused
such rights as trial by jury as [the defendant] had been
found entitled to under applicable Supreme Court interpre-
tations of the Sixth Amendment.” Knudsen, at 358. Subse-
quently, in Baker v. City of Fairbanks, 471 P .2d 386 (Alaska
1970), expounded wupon its view of what that right to trial
by jury entailed. The court noted, in a reference to
Blackstone's Commentaries, the generally accepted role that
has traditionally been assigned to juries:

There is no doubt that the right to jury trial
holds a central position in the framework of
American justice. Trial by jury is one of the
oldest discernible and distinguishing institutions
of our Anglo-American system of jurisprudence.

Its heritage can be traced in an unbroken Iline at
least from the 14th century forward. o The
importance of jury trial in the English constitu-

tional tradition was commented upon by Blackstone
as follows;

Our law has therefore wisely placed this
strong and two-fold barrier, of a
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presentment and a trial by jury, between t
liberties of the people and the prerogativ
of the crown. It was necessary, for pre-

he
e

serving the admirable balance of our consti-

tution, to vest the executive power of the
laws in the prince; and yet this power mig
be dangerous and destructive of that very

constitution, if exerted without check or
control, by justices of oyer and terminer
occasionally named by the crown: who migh
then, as in France and Turkey, imprison,

dispatch, or exile any man that was
obnoxious to government, by an instant dec
ation that such is their will and pleasure
But the founders of the English law have,
with excellent forecast, contrived that
the truth of every accusation, wheth

preferred in the shape of indictment, info
mation, or appeal, should afterwards be co
firmed by the unanimous suffrage of twelve
of his equals and neighbors, indifferently
chosen and superior to all suspicion."” 4

Blackstone Comm. 349, 350 (Cooley ed. 1899

ht

t,

lar-

er
r-
n-

).

quoted in Baker v. City of Fairbanks, 396, 397 (Emphasis

added).

To the same end, though with admittedly less artfu
language, the Washington Supreme Court, citing the
Amendment and the equivalent clause of the Washing
Constitution guaranteeing trial by jury in crimina
concluded:

Appellant next contends that he was entitled

|

Sixth
ton State
I matters,

to a

jury trial upon the issue of whether the judgment

and sentence should be vacated. We do not ag
In a criminal proceeding, the constitution gu

ree.
aran-

tiees to the defendant a jury trial only on the
Issues of fact which detei-mine his guilt or inno-

cence. U.S. Constitution, Sixth Amendment;

[Washington] Constitution, Art. 1, 8 22 (amendment

LO) . Appellant was afforded a jury trial in

this

respect. A motion to vacate a judgment involves a

guestion of law; it presents no issue of fact.

Therefore, appellant was not entitled to a jury

trial
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State v. Price, 370 P.2d 979, 981 (Wash. 1962) (Emphasis
added).

Violation of due process:

The applicable constitutional provisions are article I, sec-
tion 7 of the Alaska Constitution and its federal counter-
part in the Fourteenth Amendment to the United States

Constitution.

Under the state constitutional provision, a statute will be
found to violate due process if, among other reasons, the
statute is vague. A statute is vague if it confers
unbridled discretion to government officials and thereby
raises the possibility of uneven and discriminatory enforce-
ment. Brown v. Municipality of Anchorage, 584 P.2d 35
(Alaska 1978)! The measure proposed in this work order

would assign to the jury unfettered discretion to interpret
and apply state law, or to ignore state law if the jurors so

determined. Thus, though the statutory law itself may be
certain and incapable of alternative meanings, if the
measure becomes law, then, in application, there is, in my

judgment, virtual certainty that, as juries exercise author-
ity and begin to determine whether or not to apply elements
of the law, the body of state criminal statutes would come
to be enforced in an uneven, discriminatory manner enforce-
ment of state law. Before that occurs, the courts would
likely strike down the source of the inconsistency on an
application of the due process provision.

In summary, | have no doubt that Alaska's Supreme Court
would swiftly find unconstitutional the proposed measure
changing jury function contemplated by this legislation as
violative of one or more of the constitutional provisions
cited.

JC:pi
wkpl/009



December 30, 1979
X <
Larry Slone

John J. (Jack) Polster
Lynn House
Chuck House

P.0. Box 379
Homer, Alaska 99603

Phone # 907-P35-6805
907-4797250

Dear Legislatori

We, the above, request your sponsorship of one or both of our proposals to remedy a small, hut vitally
important omission within the Alaska Criminal Justice System, concerning juror®s rights.

Specifically we request your sponsorship/co-sponsorship and support of an Amendment to the Alaska
State Constitution. (Please see below requested wordage for the proposed Amendment, which we refer to
informally as the "mercy doctrine®™ or "fully informed jury amendment®)

Addditionally wo request your sponsorship/co-sponsorship and support of a legislative bill to effect
a statutory change asserting the natural and traditional role of the jury to apply the law in accordance with
community standards as expressed by their own conscience and moral beliefs.

Although it is undisputablo that in a specific criminal case, the Jury, in direct opposition to a
particularly ill-conceived or onerous law, has the power to return a "mercy verdict", the real 1issue Is
jury"s need to be informed of their true right to do so. Public ignorance of this right is a serious
inhibitor of contemporary justice and has been exacerbated by a failure of our educational, judicial, and
political systems to keep the citizenry informed. We believe it crucial for the maintenance of respect and
confidence in our democratic system, by the many and diverse groups who constitute the people of Alaska,
that this obscure right, which embodies within itself the ultimate form of human checks and balances, bo
politically recognized and resurected, to shine within the courtrooms of Alaska.

"mercy doctrine®™ has been incorporated into the Alaska State Constitution and/or Alaska

Only when a
beliefs, cultrual

State Statutes, will each and every Alaskan know, that., regardless of his or hor political
values, or lifestyle, ..... justice does indeed prevail throughout the land.

(The obverse of this page contains quotes and cites, part of an overwhelming body of nvidonco that the
juror holds both the rights and power enumerated within the wordage of the proposed Amenndmont and Rill

which you will find below)

We tK&gk you forl our consideration

For Justice

(for 1S/JP/t H/CH)



REQUESTED WORDAfiE FOR FULLY INFORMED JURY BILL AMD AMENDMENT
when sorving on a criminal trial jury, to judge

(1) It is the natural right of every citizen of this state,
in order to determine whether justice will

both the law and the facts pertaining to the case before that jury,
be served by applying the law t the defendant. It is mandatory that all jurors be informed of this right.

(2) Before the jury hears a case, and again before jury deliberation begins, the court shall inform the jurors
of their rights in these wordsi "As jurors, your first responsibility is to decide whether the defendant has
broken the law. If you decide that he has, but that you cannot in good conscience support a guilty verdict,
you are not required to do so. To reach a verdict which you believe is just, oach of you has the right to

do so. To reach a verdict which you boliove is just, oach of you has the right to consider to what extent

the defendant®s actions have actually caused harm or otherwise violated your sense of right and wrong. If you
you may also judge both the merits of the law under which he has been charged and
law to the defendant. Accordingly, for each charge against the defendant, even

law would indicate a guilty verdict, you have the right to
responsibility

believe Justice requires it,

the wisdom of applying that
if review of the evidence strictly in terms of the
find him innocent. The court cautions that with the exercise of this right comes full moral

for the verdict you bring in."
(3) As part of their oath, the jurors shall affirm that, thoy understand the information concerning their rights

which t_ils section requires the court to rive them, and no party t.o the trial may be prevented from encouraging
jurors to oxercise this right. For t.hn jurors to bo so Informed is declared to be part of the defendant"s
fundamental right to trial by jury, and failure to conduct any criminal trial in accordance with this section
shall not constitute harmless error, and shall bo grounds for mistrial. No potential juror may be disqualified
from serving on a jury because he expresses willingness to judge the law or its application, or to vote

according to conscience. <



+*+ "It may not be amiss, hero, gentlemen, to remind you of the good old rulo, that, on quest ionsrof fact, It is
the province of the jury, on questions of law it is the province oT the court to decide. But it must be observed
that by the same law, which recognizes this reasonable distribution of justiction, you have nevertheless a right
to take upon yourselves to judge of both, and to determine the law as well as the fact controversy. On this, and
on every other occasion, however, wo have no doubt you will pay that respect which 1is due to the opinion of the
court; for, as on the one hand, it is presumed that juries arp the best judges of facts; it is, on the other hand,
presumable that the courts are the best judges of law. But still, both objects are lawfully within your pou9r of
decision.” Statement of Chief Justice John Jay in the first, jury trial before the United States Supreme Court

in 17977 Georgia v. Brailsford (3Dall. 1), Quoted in dissenting opinion of 156 U.S. 511 emphasis added,

*** "These magistrates have jurisdiction both criminal and civil. If the question before them be a question of law
only, they decide on it themselves; but if it be of fact, or of fact and law combined, it must, be referred to a Jury.
In the latter case, of a combination of law and fact., it i3 usual for the jurors to decide the fact and to refer

the law arising on it to the decision of the judges. But. this division of the suhject. lies with their discretion
only. And if the question relate to any point of public liberty, or if it be one of those in which the judges may
be suspected of bias, the jury undertake to decide both law aid fact, ifthey bo mistaken, a decision against right,
which 1is casual only, is less dangerous to the State, and less Afflicting to the loser, than one which makes part of

regular and uniform system. In truth, it is better to toss tip cross and pile In a cause, than to refer it to a judge
whose mind is warped by any motive whatovnr, in that particular case. But the common sense of twelve honest men
gives still a better chance of just decision, than the hazard of cross and pilo."” Thomas Jefferson. Padover, The

Complete Jefferson, p. 656

"For more than six hundred years - that is, since Magna Carta, in 1215 thorn has been no clearer principle of
Fnglish or American constitutional law, than that, in criminal caser, it is not only the right atxl duty of juries
to judge what are the facts, what is the law, and what was the moral intent of the accused; but. that is also their
right, and their primary and paramount duty, to judge of the Justice of the law, arrt to hold all laws invalid, that
are, in their opinion, unjust or oppressive, and all persons guiltless in violating, or resisting the execution of,

such laws." Lysander Spooner, An Essay on the Trial by Jurv”AIft52; reprint od.t New Yorkt Da Caro tress. 1971) P. 5.
*** John Adams, who baeame the second U.S. president, said of the juror: "It. is not. only his right, but his duty...
to find the verdict according to his own best understanding, judgment, and conscience, though in direct opposition

to the direction of the court.™ Quoted in Yale Law Journal, 19*V*:173

*** Alexander Hamilton (180*0* Jurors should acquit oven against the judge®"s instruction "if exercising their
judgment with discretion and honesty they have a clear conviction that the chargp of the court is wrong." Quoted
in Joseph Sax, Yale Review 5?(«J"no): **81-*194, 1968

"The jury has the power t.o bring a verdict, in the teeth o** both the law and fact.” Oliver Wendell Holmes,
U.S. Supreme Court Justice, 1902.
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4*% Tho jury has the right to determine both the law and the facts." Samuel Chase, Supremo Court Justice and
r,i >ner if the Declaration of Independence, 1804.

**= |f a juror accepts as tho law that, which t.hp judge states r.hen that, juror has accepl ®* tie exercise of absolute
authority of a government employee and has surrendered a power and right tliat once war tho oi*izen"s safeguard of
liberty.-- For tho saddest eqitaph which can be carved in memory of a vanished liberty is that It was lo;;t because
its possessors failed to stretch forth a saving hand while yet there was time."” 2 Rlliots Debates, 9, Bancroft,
History of the Constitution, 267, 1788, .-

eee John Peter Zenger®"s lawyer in his 1735 seditious libel trial was Alexander Hamilton. Hamilton conceded that.
Zonger had published the criticisms of Now York colony®s Royal Governor (in violation of the law), hut. asked the
Jury to acquit Zenger nevertheless. "And this | hope is sufficient, t.o prove that jurymen are to see with their own

eyes, to hoar with their own ears, and to make use of their own consciences.”™ Quoted in Steven E. Parkan, Jury
Nullification in Political Trials, Social Problems, Vol. 31« No. 1, October 1983*

444 "In the trial of all criminal cases, the Jury shall be the Judges of the law, as well as of fact, except that
the Court may pass upon the sufficience of the evidence to sustain a conviction." Article XV, section 5 of the
Constitution of Marylartf.

"If the jury fools the lav; is unjust., we recognize the undisputed power of the jury to acquit, and if its verdict,
is contrary to the law as given by a judge, and contrary t.o the evidence. This power of the jury is not always
contrary to the interests of justice." Supreme Court, U.S. v. Moyland, 1969.

444 The jury has an "unreviownble and irroversihle pover...to acquit, in disregard of the instruction on t.ho law
given by the trial judge.".. ."The pages of history shine on instances of t.he jury"s exorcise of its prerogative to
disregard instructions of the judge; for example, acquittals undor t.he fugitive slave law." D.C, District Court,
U.S. v. Dougherty, 1972,

4,0 "In a representative government..._.there 1is no absurdity or contradiction, nor any arraying of the people against
themselves, 1in requiring that the statutes or onactments of the government shall pass the ordeal of any number

of separate tribunals, before it shall be determined that they are to tave the force of laws. Our American
constitutions ha”® provided five of these separate tribunals, to wit, representatives, senate, executive,...jury,
and judges; and have made it necessary that oach enactment shall pass the ordeal of all these separate tribunals,
before its authority can be established by the punishment of those who choose to transgress it...There is no more
absurdity in giving a jury a veto upon the laws than there is in giving a veto to each of these other tribunals."
Lysander Spooner, op cit.

440 "Tho peoplo themsolves have It in their powrr effectually to resist ursurpation, without being driven to an
appeal to arms. An act of usurpation is not obligatory; it is not law; and any man mav be justified in his resist—
ance. Lot him bo considered as a criminal by the general government, yet only his fellow-citizens can convict him;
they are his Jury, and if they Dronounen him innocent., not all t.ho powers of Congress ran hurt, him; and innocent

they certainly wi.l pronounce him, if the supposed law he resisted was an act of usurpation.” Thoophilus Parsons.

2 Elliot"s Dehates, 94; 2 Bancroft"s History of the Constitution, 267?.



TRUE
OR
FALSE

WHEN YOU ARE
ASKED TO SIT ON A
JURY, YOU HAVE A

RIGHT TO VOTE

ACCORDING TO
YOUR CONSCIENCE.



Docombor 30, 19B9

Larry Slone
John J. (Jack) Polstnr
Lynn House
Chuck House

P.O. Box 379
Honor, Alaska  99(>0J

Phono ¥ 907-235-680%;
907-1794250

We, tho atovo, request your sponsorship of ono or both of our proposals to remedy a small, but vitally
Important omission within tho Alaska Criminal Justice Systom, concerning Juror's rights.

Specifically wo request your sponsorship/co-sponsorship and support of an Amendment to tho Alaska
State Constitution.  (Pleaso soo below roquostod wordago for tho proposed Amondnont, which wo refer to
informally as tho 'morcy doctri.io' or ’fully informed jury amendment')

Addditlonally wo roquost your sponsorship/co-sponsorship and support of a legislative bill to effect
astatutory change asserting the natural and traditional role of tho Jury to apply tho lawin accordance with
community standards as pxprossod by their own conscience and moral beliefs.

Although it is urdlsputable that in a specific criminal cane, the Jury, in direct opposition to a
particularly ill-conceived or onerous law, has the power to return a 'mercy verdict', the real issuo is
jury's noed to be informed of their true right to do so. Public ipnoranco of this right is a sorious
Inhibitor of contemporary justico and has boon exacerbated by a falluro of our educational, Judicial, and
political systoms to keep the citizonry informed. We believe it crucial for tho maintenance of respect and
confidence in our democratic system, by the many and diverse groups who constitute tho people of Alaska,
that this obscure right, which embodies within Itself the ultimate form of human chocks and balances, bo
politically recognized and rasurected, to shine within the courtrooms of Alaska,

Only when a 'mercy doctrine' has been incorporated into the Alaska State Constitution and/or Alaska
State Statutes, will each and every Alaskan know, that, rogardloss of his or hor political beliefs, cultrual
values, or lifestylo, justico doos indeed prevail throughout the land.

(The obverse of this page contains quotes and cites, part of an overwhelming body of evidence that the
juror holo- both tho rights and power enumerated within the wordage of tho proposed Amorndmont and Bill
which you will find below)

ur consideration

(for LS/JP/LH/CH)

RFQURSTED WOPACK FOR FULLY THFORFED JURY RILL AND AKEHDIEHT

(1) It is the natural right of evory citizen of this state, when sorving on O criminal trial jury, to judge
both the law and the facts pertaining to tho case boforo that jury, In order to determine whether Justico will
be served by applying the law to tho defendant. It is mandatory that all Jurors bo Inforr.od of this right.

(?) Before the jury hears a case, and again before jury deliberation begins, the court shall Inform the jurors
of their rights in ther.e wordsi "As Jurors, your first responsibility is to doclde vhother tho defendant has
broken tho law. If you decide that ho has, but that, you cannot in good conscience support a guilty vordict,
you are not required to do so. To reach a verdict which you believe is just, oach of you has th.i right to

do so. To roach a verdict which you believe is just, each of you has tho right to considor to what extent

the defendant's actions have actually caused harm or otherwise violated your sonso of right and wrong. If you
believe Justice requires it, you may also judge both the merits of the Inw urvinr which ho has boon charged and
the wisdom of applying that law to the defendant. Accordingly, for each charge against the defendant, even

if review of the evidence strictly in to-ms of the lew would Indicate a guilty vnnllet., you have the right to
find him innocent. The court cautions that with the exorcise of this right comos full moral .osponsibllity
for the vordict you bring in."

(3) As part of their oath, the jurors shall affirm that they understand tho Information concerning tholr rights
which this section requires she court to give them, and no party to the trial may be provontod from encouraging
Juror* to exercise this right. For tho Jurors to bo so informed is declared to be part of tho defendant's
fundamental rlrht to trial by Jury, and failure to conduct any criminal trial in accordance with this section
'mhall rot constitute harmless error, and shall he grounds for mistrial. Ho potential Juror may be disqualified
frcm serving on a Jury beeauso be expresses willingness to Judge tho law or Its application, or to vote /
according to consclenco, Cj



TRUE!

... BUT IT’S VERY UNLIKELY THE JUDGE
WILL TELL YOU THIS, BECAUSE HE DOESN'T

HAVE TO.

INSTEAD, THE JUDGE IS LIKELY TO SAY
THAT YOU MAY CONSIDER "ONLY THE
FACTS™ OF THE CASE, AND MAY NOT LET
YOUR OPINION OF THE LAW OR THE MOTIVES
OF THE DEFENDANT AFFECT YC'JR DECISION.

THIS IS A SERIOUS PROBLEM. HOW CAN
ANYONE EXPECT TO GET A FAIR TRIAL IF THE
JURY HEARING HIS CASE IS NEVER TOLD OF
ITS RIGHTS TO JUDGE THE LAW AND TO
CONSIDER HIS MOTIVES, AS WELL AS THE
FACTS OF THE CASE?

A LOT OF PEOPLE DON'T. TOO OFTEN.
JURORS END UP APOLOGIZING TO PEOPLE
THEY'VE VOTED TO CONVICT. JUST BECAUSE
THEY THOUGHT THEY HAD TO VOTE FOR A
GUILTY VERDICT BASED UPON THE FACTS

ALONE.

OBVIOUSLY. THIS SHOULD NEVER HAPPEN
IN A COUNTRY WHOSE STATE AND FEDERAL
CONSTITUTIONS GUARANTEE EVERY ACCUSED
PERSON THE RIGHT TO A FAIR TRIAL BY A

JURY OF HIS PEERS.

THE WHOLE IDEA. OF JUDGEMENT BY
PEERS IS TO PROMOTE JUSTICE BY HAVING
PEOPLE WITH BACKGROUNDS MUCH LIKE
THAT OF THE DEFENDANT, WITH THE POWER
TO USE BOTH THE LAW AND THEIR OWN
FEELINGS ABOUT RIGHT AND WRONG, DECIDE

HIS GUILT OR INNOCENCE.

% &

I— r~i

CHANCES ARE GOOD YOU NEVER KNEW
THE JURY COULD JUDGE ACCORDING TO
CONSCIENCE, REGARDLESS OF THE LAW, AND
REGARDLESS OF THE FACTS 0= THE CASE,
BECAUSE NO ONE EVER TOLD YOU.

THE FULLY INFORMED JURY AMENDMENT
IS A WAY TO TELL EVERYBODY, JUST WHEN
IT COUNTS, RIGHT IN THE COURTROOM. THE
IDEA IS TO FULFILL THE PLAN FOR AMERICA
DEVELOPED BY OUR NATION’S FOUNDERS. IN
THEIR VIEW, THE JURY WAS THE KEY TO OUR
CONTINUING FREEDOM. THEY INTENDED
THAT THE JURY WOULD HAVE THE FINAL SAY
SEEYLAWS AMERICANS WERE EXPECTED TO

WHEN THE FOUNDING FATHERS DESIGNED
A GOVERNMENT °'OF THE PEOPLE, BY THE
PEOPLE, AND FOR THE PEOPLE’, THEY KNEW
THAT ONLY FULLY INFORMED JURIES COULD
KEEP IT THAT WAY. OUR THIRD PRESIDENT.
THOMAS JEFFERSON. PUT IT THIS WAY:

"I CONSIDER TRIAL BY JURY AS THE
ONLY ANCHOR YET IMAGINED BY MAN. BY
WHICH A GOVERNMENT CAN HELD TO THE
PRINCIPLES OF ITS CONSTITU™ JN."

JOHN ADAMS. OUR SECOND PRESIDENT.
HAD THIS TO SAY ABOUT THE JUROR:

"IT IS NOT ONLY HIS RIGHT, BUT HIS
DUTY.. TO FIND THE VERDICT ACCORDING TO

HIS OWN BEST UNDERSTANDING, JUDGEMENT.
DIRECT

AND CONSCIENCE. THOUGH IN
OPPOSITION TO THE DIRECTION OF THE
COURT.”

BUT IF ALL THIS IS TRUE, YOU ASK.

WHY DOESN'T THE JUDGE TELL THE
JURY ABOUT IT?

FROM COLONIAL TIMES UNTIL JUST LESS
THAN A HUNDRED YEARS AGO. IT WAS
ROUTINE FOR THE JUDGE TO INFORM JURIES
OF THEIR FULL RANGE OF RIGHTS. BUT IT’S A
SAD FACT OF LIFE THAT JUDGES GENERALLY
DON'T WANT ORDINARY CITIZENS MAKING
DECISIONS ABOUT THE LAW, EVEN IF IT IS
THEIR COUNTRY.

DURING THE LATE 1800’S. Jl
ACQUITTING WORKERS FOR STRIK
WAS AGAINST THE LAW AT THE
OTHERWISE DISPLEASING BIG BUS
THEIR VERDICTS. LINDER PRES!
COPORATE LEADERS. THE SUPRI
DECIDED THAT JUDGES NO LONG
TELL JURORS OF THEIR RIGHT TO
LAW ITSELF.

WORSE YET, THE COURT RI
DEFENSE ATTORNEYS WHO TOO
THEMSELVES TO REMIND JUROR!
RIGHT TO DRAW UPON THEIR CONI!
VOTING FOR A VERDICT COULD BE
CONTEMPT OF COURT!

TO THIS DAY, JURORS STILL
RIGHT TO REFUSE TO CONVICT A |
OF VIOLATING AN UNJUST LAW, BI
NO LONGER TOLD ABOUT IT.

BUT EVEN AS RECENTLY AS 1
V. DOUGHERTY, THE SUPREME C(
THAT THE JURY HAS AN "UNR
AND IRREVERSIBLE POWER...TO
DISREGARD OF THE INSTRUCTIOI
LAW GIVEN BY THE TRIAL JUDGE...
OF HISTORY SHINE ON INSTANCE
JURY’'S EXERCISE OF ITS PREROI
DISREGARD INSTRUCTIONS OF T
FOR EXAMPLE, ACQUITTALS Uf
FUGITIVE SLAVE LAW."

FUA-THE RULY NFORFED JURY AFENDAENT-
AFO EDUCATICNAL OGI\PAIG\ICESIGEDTOOXI
QTIZENS ABOUT THEIR RIGHTS AS POTENTIAL JURCR!
PERMT PASSAGE OF LAWS CRAVENDMENTS TO TTER
BY DRECT UOTES OF THE PECPLE
THESE STATES, FUAWLL BE -ISSLE CAFRt
JUDEES TO INCRM JURES THAT THEY MAY UOTE
THEH CONSCENCES, ONCE PASSED ALAWOULD |
ATTCRAEYS ONCE AGAIN TO EXPLAH A DEFENDANT
CIROUVBTANCES. AND TO ASK FCRACOUTTAL FOR TN

COLRT PROCEDLRE, AI\DHD/IIZEASSTA\[EAT'D
FOR GRASSROOTS CAVPAIGNS,  JLRORS EVERYWHU
INFCRVED Of THHR RIGHT AID RESPONSEUTY TO
WH L ASFACTS INCOURT TRAS

. VIE WANT EVERY POTENTIAL JURCR IN AVERCA
TRUTH YOU CANHELP! JUST GONTACT FLVWNATIONAL
ATBOX5a HELMMLLE. MT 53843, (406) 733-5550
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December 30, 19«9

Larry Slone
John J, (Jack) Polstnr
Lynn House
Chuck House

P.O. Box 379
Homer, Alaska 99603

Phono # 907-235-6805
907-479-/1250

We, the above, request your sponsorship of ono or both of our proposals to remedy a small, but vitally
Important omission within tho Alaska Criminal Justico System, concerning Juror's rights.

Specifically we request your sponsorship/co-sponsorship and support of an Amendment to tho Alaska
State Constitution, (Please see below requested wordago for tho proposed ..mondmont, which wo refer to
informally as tho 'morcy doctrlno’ or ’fully informed jury amendment')

Adddltionally wo request your sponsorship/co-sponsorship and support of a legislative bill to effect
a statutory change asserting thonatural and traditional rolo of tho jury toapply tho law in accordance with
community standards as expressed by thoir own conscionco and mortl beliefs.

Although it is undisputable that in a specific criminal case, the jury, in direct opposition to a
particularly ill-conceived or onerous law, has the power to return a 'mercy verdict', tho real issuo is
jury's need to be informed of their true right to do so. Public ignorance of this right is a serious
inhibitor of contemporary justice and has been exacerbated by a failuro of our educational, judicial, and
political systems to keep the citizenry informed. W believe it crucial for the maintenance of respect and
confidence in our democratic system, by the many and diverse groups who constitute the people of Alaska,
that this obscure right, which embodies within itself the ultimate form of human chocks and balances, bo
politically recognized and resurected, to shine within tho courtrooms of Alaska.

Only when a 'mercy doctrine* has been incorporated into the Alaska State Constitution and/or Alaska
State Statutes, will each and every Alaskan know, that, regardless of his or her political beliefs, cultrual
values, or lifestyle, ..... justice does indeed provail throughout tho land.

(The obverse of this page contains quotes and cites, part of an overwhelming body of evidence that the
juror holds both tho rights and power enumerated within the wordage of the proposed Amenndment and Bill
which you will find below)

consideration

LS/JP/LH/CH)

REQUESTED WIHDAGE FOR FULLY INFORVED JURY BILL AVD AVBNDIVENT

(1) It is tho natural right of every citizen of this state, when serving on a criminal trial jury, to judge
both the law and the facts pertaining to tho caso before that jury, in ordor to dotormino whether Justico will
be served by applying the law to tho dofendant. It is mandatory that all jurors bo informed of this right.

(2) Before the jury hoars a case, and again before jury deliberation begins, the court shall Inform the jurors
of their rights in those wordsi "As jurors, your first responsibility is to decide uhother tho dofondant has
broken tho law. If you decide that ho has, but that you cannot in good conscience support a ruilty vordict,
you are not required to do so. To roach a vordict which you boliovn is just, oach of you has the right to

do so. To roach a verdict which you bnliovo is just, oach of you has tho right to considnr to what extent

tho defendant's actions havo actually caused harm or otherwise violated your sonso of right and wrong. If you
believe justico requires it, you may also judgo both tho merits of tho law under which ho has boen charged and
tho wisdom of applying that law to tho dofondant. Accordingly, for oach charge against thn dofondant, ovon

if review of tho evidence strictly In terms of the law would Indicate a guilty vordict, you have thn right to
find him innocent, Tho court cautions that with tho oxorcisn of this right comos full moral responsibility
for thn vordict you bring in."

(3) As part of thoir oath, tho jurors shall affirm that thoy understand tho information concerning t.holr rights
which this section requires tho court to give them, and no party to thn trial may bo provontod from encouraging
jurors to oxorclso this right. For tho Jurors to bo so Informed Is doclarod to bo jurt of tho dofondantls
fundamental right to trial by Jury, and failuro to conduct any criminal trial in accordance with this section
shall not constitute harmless orror, and shall bo grounds for mistrial. No potential Juror may bo disqualified
from serving on a jury because ho exprossos wlllingnoss to Judgo tho law or its application, or to voto /
according to conscionco,



"It. may not, he amiss, linr** gentlemen, In r»inlid you of IIm good old rule, WMni, on gimnl Inns of fact, Il in 1
M P5s5#vinon of Hm Jury, on iliioul.lnnn of law IL Li lim province of the court to docidn. [llut It must bn otinurvml' e
Lhnl. liy tho same law, which rncognlzos this roasonnblo distribution of Justlctlon, you have novnrtholoss a rlrht
to t.ako upon voursolvos to judge of both, and to determine the law as well as tho fact controversy. On this, and
on over.y othor occasion, however, wo havo no doubt you will pay that respnet which is duo to tho opinion of tho
court; for, as on tho ono hand, it is presumed that jurlos arc tho bost. Judges of factsi it is, on tho other hand,
presumablo that the courts are tho bost Judges of law, flut still, both objects are lawfully within your power of
doc 1slop.L  Statement of Chief Justice John Jay in thn first Jury trial before tho United Stntos Supreme Court
in 1774. Georgia v. lirnllsronl ODiil). 1), Quotod In dissenting opinion of 156 U.S. 511 emphasis added,

*** "These magistrates havo jurisdiction both criminal and civil. [If tho qunstion before them bo a question of law
only, they decide on it themselves| but if It be of fact, or of fact, and law combined, it must bo roforred to a jury.
In tho latter caso, of a combination of law and fact, it Is usual for tho jurors to decide the fact and to rofor

tho law arising on It to tho decision of tho judges. But this division of tho subject lies with their discretion
only. And if tho question relate to any point of public liberty, or if it bo ono of those in which tho judges may
bo suspected of bias, tho jury undortako to doclde both law and fact, ifthoy bo mistaken, a decision against right,
which is casual only, is less dangerous to tho Stato, and less afflict-.ig to tho loser, than one which makes part of
regular and uniform system. In truth, it is better to toss up cross and pile in a cause, than to refer it to a Judco
whoso mind 13 warpod by any motive whatover, in that particular caso. But tho common sense of twelvo honest men
gives still a bettor chance of just decision, than the hazard of cross and pile." Thomas Jefferson. Padovor, The
Complete Jefferson, p. 656

ese "For more than six hundred years - that is, since Magna Carta, in 1215 there has been no clearer principle of
English or American constitutional law, than that, in criminal cases, it is not only the right and duty of juries

to judge what are tho facts, what is tho law, and what was the moral intent of the accusedl but that is also their
right, and their primary and paramount duty, to judgo of tho justico of tho law, and to hold all laws Invalid, that
are, in their opinion, unjust or oppressive, and all porsons guiltless in violating, or resisting the execution of,
such laws." Lysander .Spooner, An Essay on the Trial by Jury (1852: reprint od., How Yorki Da Capo Press, 1971) < 5*

John Adams, who became tho second U.S. president, said of tho jurorl "It is not only his rieht, but his duty...
to find the vordict according to his own host understanding, Judgment, and conscience, though in diroct. opposition
to the direction of the court."” Quoted in Yale Law Journal, 1966:173

**s Alexander Hamilton (1006): Jurors should acquit, even against the judge’s instruction "if exercising their
judgment with discretion ar.d honesty they havo a clear conviction that tho charge of the court is wrong." Quoted
in Joseph .Sax, Yale Review 57(Juno): 681-606, 1968

*" "The jury has the power to bring a verdict, in the tooth of both the law and fact.” Oliver Wendell Holmes,
U.S. Supreme Court Justice, 1902.

**s The jury has the right to determine both thn law and the facts." Samuel Chase, Supreme Court Justice and
signer of the Declaration of Independence, 1806.

** |f a juror accepts as tho law that which the judgestatos then that juror has accepted the exercise of absolute
authority of a government employee and has surrendereda power and right that once was the citizon's safeguard of
liberty.-- For the saddest eqltaph whichcan be carved in memory of a vanished liberty is that it was lost because
its possessors failed to stretch forth a saving hand whilo yvst there was time." 2Elliots Dobates, 96, Bancroft,
History of tho Constitution, 267, 1708.

*»* John Peter Zengor's lawyer in his 1735 seditious libel trial was Aloxandor Hamilton. Hamilton conceded that
Zongor had published the criticisms of Now York colony’s Royal Governor (in violation of the law), but asked tho
jury to acquit Zongor nevortholoss. "And this | hopo is sufficient to provo that jurymon are to sea with their own
eyes, to hear with thoir own ears, and to make use of thoir own consciences.” Quoted in Stevon E. Barkan, Jury
Nullification in Political Trials, Social Problems, Vol. 31, No. 1, October 1983*

*e* "In the trial of all criminal cases, tho Jury shall bethe Judges of the Law, as well as of fact, except that
the Court may pass upon the sufficience of the evidence to sustain a conviction." Article XV, section 5 of the
Constitution of Maryland.

eee "|f the jury feels the law is unjust, we recognize the undisputed power of the jury to acquit, and if it? verdict
is contrary to the law as given by a judge, and contrary to the evidence. This power of the jury is not always
contrary to the interests of justice." Supreme Court, U.S. v. Moyland, 1969*

ees Tho jury has an "unreviewable and irreversible power...to acquit in disregard of tho instruction on the law
given by the trial judge."The pages of history shino on Instances of the jury's exercise of It? prerogative *O
disregard instructions of the judges for oxamplo, acquittals tindor tho fugitive slave law." D,C. District Court,
U.S. v, Doughnrty. 1972.

In a representative government...thorn is no absurdity orcontradiction, norany arraying of the people against
themselves, in requiring that tho statutos or enactments of tho government shall pass the ordeal of any number
of separate tribunals, before it shall be determined that they are to have tho force of laws. Our American
constitutions have provided five of those separate tribunals, to wit, representatives, senate, executive,,,.jury,
and judges: and havo made it necessary that oach enactment shall pans tho ordeal of all these separate tribunals,
before Its authority can be eritnhl Inbod by the punishment, of those who choose to transgross It,,,There Is no more
absurdity In giving a iury a voto upon tho laws than there Is in giving n voto to oach of those other tribunals."”
Lysander Spooner, op clt.

"Tho people themselves havo it in thoir power effectually to resist ursurnation. without helm- driven to an



TRUE!

. . BUT IT'S VERY UNLIKELY THE JUDGE
WILL TELL YOU THIS, BECAUSE HE DOESN'T

HAVE TO.

INSTEAD, THE JUDGE IS LIKELY TO SAY
THAT YOU MAY CONSIDER "ONLY THE
FACTS" OF THE CASE, AND MAY NOT LET
YOUR OPINION OF THE LAW OR THE MOTIVES
OF THE DEFENDANT AFFECT YOUR DECISION.

THIS IS A SERIOUS PROBLEM. HOW CAN
ANYONE EXPECT TO GET A FAIR TRIAL IF THE
JURY HEARING HIS CASE IS NEVER TOLD OF
ITS RIGHTS TO JUDGE THE LAW AND TO
CONSIDER HIS MOTIVES, AS WELL AS THE
FACTS OF THE CASE?

A LOT OF PEOPLE DON'T. TOO OFTEN.
JURORS END UP APOLOGIZING TO PEOPLE
THEY'VE VOTED TO CONVICT. JUST BECAUSE
THEY THOUGHT THEY HAD TO VOTE FOR A
GUILTY VERDICT BASED UPON THE FACTS

ALONE.

OBVIOUSLY. THIS SHOULD NEVER HAPPEN
IN A COUNTRY WHOSE STATE AND FEDERAL
CONSTITUTIONS GUARANTEE EVERY ACCUSED
PERSON THE RIGHT TO A FAIR TRIAL BY A

JURY OF HIS PEERS.

THE WHOLE IDEA- OF JUDGEMENT BY
PEERS Is TO PROMOTE JUSTICE BY HAVING
PEOPLE WITH BACKGROUNDS MUCH LIKE
THAT OF THE DEFENDANT. WITH THE POWER
TO USE BOTH THE LAW AND THEIR OWN
FEELINGS ABOUT RIGHT AND WRONG, DECIDE

HIS GUILT OR INNOCENCE.

Urer-r-i

CHANCES ARE GOOD YOU NEVER KNEW
THE JURY COULD JUDGE ACCORDING TO
CONSCIENCE, REGARDLESS OF THE LAW, AND
REGARDLESS OF THE FACTS OF THE CASE,
BECAUSE NO ONE EVER TOLD YOU.

THE FULLY INFORMED JURY AMENDMENT
IS A WAY TO TELL EVERYBODY, JUST WHEN
IT COUNTS, RIGHT IN THE COURTROOM. THE
IDEA IS TO FULFILL THE PLAN FOR AMERICA
DEVELOPED BY OUR NATION’S FOUNDERS. IN
THEIR VIEW, THE JURY WAS THE KEY TO OUR
CONTINUING  FREEDOM. THEY INTENDED
THAT THE JURY WOULD HAVE THE FINAL SAY
ON LAWS AMERICANS WERE EXPECTED TO

OBEY.

WHEN THE FOUNDING FATHERS DESIGNED
A GOVERNMENT 'OF THE PEOPLE, BY THE
PEOPLE, AND FOR THE PEOPLE’, THEY KNEW
THAT ONLY FULLY INFORMED JURIES COULD
KEE™ IT THAT WAY. OUR THIRD PRESIDENT,
THOMAS JEFFERSON, PUT IT THIS WAY:

"I CONSIDER TRIAL BY JURY AS THE
ONLY ANCHOR YET IMAGINED BY MAN. BY
WHICH A GOVERNMENT CAN BE HELD TO THE
PRINCIPLES OF ITS CONSTITUTION."

JOHN ADAMS. OUR SECOND PRESIDENT.
HAD THIS TO SAY ABOUT THE JUROR:

"IT IS NOT ONLY HIS RIGHT, BUT HIS
DUTY..TO FIND THE VERDICT ACCORDING TO
HIS OWN BEST UNDERSTANDING, JUDGEMENT.
AND CONSCIENCE. THOUGH IN DIRECT
OPPOSITION TO THE DIRECTION OF THE
COURT."

BUT IF ALL THIS IS TRUE, YOU ASK.
WHY DOESN'T THE JUDGE TELL THE
JURY ABOUT IT?

FROM COLONIAL TIMES UNTIL JUST LESS
THAN A HUNDRED YEARS AGO. IT WAS
ROUTINE FOR THE JUDGE TO INFORM JURIES
OF THEIR FULL RANGE OF RIGHTS. BUT IT'S A
SAD FACT OF LIFE THAT JUDGES GENERALLY
DON'T WANT ORDINARY CITIZENS MAKING
DECISIONS ABOUT THE LAW, EVEN IF IT IS

THEIR COUNTRY.

DURING THE LATE 1800°'S. Jl
ACQUITTING WORKERS FOR STRIK
WAS AGAINST THE LAW AT THE
OTHERWISE DISPLEASING BIG BUS
THEIR VERDICTS. UNDER PRES!
COPORATE LEADERS. THE SUPRE
DECIDED THAT JUDGES NO LONG
TELL JURORS OF THEIR RIGHT TO
LAW ITSELF.

WORSE YET, THE COURT RI
DEFENSE ATTORNEYS WHO TOO
THEMSELVES TO REMIND JURORI
RIGHT TO DRAW UPON THEIR CON!
VOTING FOR A VERDICT COULD BE
CONTEMPT OF COURTI

TO THIS DAY, JURORS STILL
RIGHT TO REFUSE TO CONVICT Al
OF VIOLATING AN UNJUST LAW, BI
NO LONGER TOLD ABOUT IT.

BUT EVEN AS RECENTLY AS 1
V. DOUGHERTY, THE SUPREME C(
THAT THE JURY HAS AN "UNR
AND IRREVERSIBLE POWER...TO
DISREGARD OF THE INSTRUCTIOI
LAW GIVEN BY THE TRIAL JUDGE...
OF HISTORY SHINE ON INSTANCE
JURY’'S EXERCISE OF ITS PREROI
DISREGARD INSTRUCTIONS OF T
FOR EXAMPLE. ACQUITTALS Uf
FUGITIVE SLAVE LAW."

FUR—THE FUILV NFORSED JURY AVINDIVENT-
AD HDCATIANAL CAVPAIGN CEHIGND TO HUJ
AMZENS ABOUT THER RIGHTS AS POTENTIAL JURCRS
PERMIT FASSACE CF LANS CRAVENDMENIS TO TVHR
BY DRECT DOTES COF THE P%L_ELA‘TH-E IMITATM
THESE STATES, FUAWLL BEr -1SSUE CAVA
JL[I;ES TO 1IPORM JURES .HAT THEY MAY DOTE

THET CONSCENCES.  ONCE PASSED. FUA WOULD |
ATTOIEYS ONCE ACAIN TO EXPLAM A DEPENDANT
CIRCUVBTANCES, AND TO ASKFORACQUITTALFOR TH

V\HLL AS FACTS INCOURT TRALS

. VAE WANT BLERY JURCR IN AVERICA
TRUTH YOU CANHH P! JUST GONTACT FUANATIONAL
ATBOX59, HHMALLE MT 59843. (406) 793-5550



Can you think «r a law which 1" so morally re-
pugnant to you that It mgnr» you to havo to oboy ItT
Havo you ovor thought about how you might explain
yoursolf to a jury ir you woro arrested for violating
that law? Can you imagine a trial whoroin tho court
does not allow tho defendant, to argue - while his
behavior nay have boon technically illegal - that it
should not ho trcatod as a criminal act, dosorving of
punishnont, because it was not really a dangerous
or immoral action?

If you answered yes to any ¢ * thoso questions,
the following story about tho background and intent
of a st.ato-uido offort known as tho Fully Informed
Jury Alaska (FIJA) may bo among tho more intriguing
reading you've done in quito a while,

Exactly two hundred years ago, Thomas Jofforson
sent his friend Thomas Paine a letter in which ho said
"l consider trial by jury as tho only anchor yet imag-
ined by man, by which a government can bo hold to tho
principles of its constitution.”

It's worth wondering what ho could have meant by
that. Try to think of any direct connection between
the activities of today's juries, either actual or
dramatized, which limit government activity to tie
few tasks allowed it by tho peoplo who wroto the
United States Constitution.

If no light bulb flashes, do not despair. You're
not alone, you're merely uninformed. And for tho past
95 years, nearly universally throughout America, the
public—from public school children through university
law students, to jurors thcmsolvos—has been kept in
the dark about tho role the nation’s founding fathers
had in mind for tho jury, in order to perpetuate their
dream of government of, by, and for the people.

The unsung, connection is this: in Jefferson's
day, and for over five previous conturies (dating
from the signing of tho Magna Carta in 1215), juries
were responsible not only for determining whether a
defendant had b-okon the law, but whethor tho law It-
self was just or properly applied to the accused,
Thoir feelings about tho law could not and did not
char.ee the law, but could and did affect many verdicts,
leading to acquitals whenever tho jury folt that tho
defendant had acted morally, even if illegally.

In other words, Mr. Jefferson was saying that the
ability of tho poople to put both law and defendant on
trial whenever the law was actually applied was es-
sential if government wore going to remain the servant
of the peoplo, and not tho reverse. Tho nation's found-
ers so fi-mly believed in the jury as the ultimate check
and balance upon tho American system of government that
some even argued against adding a Bill of Rights to tho
Constitution because juries could always bo counted upon
to veto the application of laws which the people found
objectionable,

When underground railroads woro operating to froo
escaped slaves, just a few decades into the 19th con-
turav, juries routinely refused to convict peoplo
arrested for violations of tho Fugitive Slavo Act. And
in the last yoars before repoal of Prohibition juries
across the country wore refusing to convict people for
violations of liquor laws (leading directly to repeal).

This is exactly tho "anchor" Thomas Jofforson
envisioned: Whennvor repeated nullification of a law
by trial juries renders it not worth trying to onforco,
the law: ikers faco a moaningful incentive to oraso it.
Without this mechanism for grounding thn actions of
thn government in public npuroval, tho American system
suffers from lack of control by tho citizens.

In tho later 1800's, when it was illegal for workers

to defend the value of thoir labor by rofusing to work
(i.e., by going on strike), courts began responding to
prnsv.:rc from business interests bv failing to remind
juries of thoir right to Judge both law and fact.
Mnally. in Scarf vs. United Rtat.nr., 1895, tho M.S.
ifm-« Court rulod that judges no longer had to Inform

.Jrors of what the first U.S. Supremo Court Chief Justice,

John Jay, had declared in 1806, that "tho Jury has a rltrht to .
judgo both tho law as woll as tho fact in controversy,"”

Worse yet, tho Sparf decision held that defense toams could e
be cited for contempt of court should they attempt to inform juri
of thoir power to Judgo the lawl So for nearly 100 years, it ha*
boon an official secret, guarded bv the judicial branch and ig-
nored by the other two; none of thorn relish the loss of power
which would certainly result if tho public could' "Just say no"
whonovor tho government began acting as masters rathor than
sorvnnts of tho people,

Fully Informed Jury of Alaska (FTJA) is a growing, broad-
basod group of concornod Alaskans who believe that jury nullifies
tion (also roferrod to an tho "Mercy Doctrine™) la more than Just
a price tho legal system pays for Jury service. Rather, it is a
distinct and unique benefit to our system of government that not
only brings tho community and tho law closer together, but also
adds a now dimension to the concept of democratic self-rule for
all participating in tho jury experience. Therefore, it is not
merely a practice that should bo tolerated, but it is a practice
that should be applauded and treatod with dignity and honesty.

We believe that tho jury, with its power of nullification,
is a deliberate attempt to increase citizen participation in
government, ameliorate the rigors of laws that may be too harsh
when applied in certain cases, provont government tyranny, bring
the law and the community in closer harmony, and allow the peoplo
to make thn final decision on moral blameworthiness in criminal
cases. To achieve these goals, the prospective juror must be
informed 'of his right and power of jury nullification by concern
and informed poors: and instructed appropriately by tho Judge
during criminal trial.

Fully Informed Jury of Alaska is dedicated to informing the
residents of Alaska of Jury nullification: through newspaper ads,
guosting radio talk shows, direct mailings, providing spoakers fo:
organization mootings, etc. W6 are also involved In direct polit
ical and legal activities through which the judiciary will hope-
fully come to recognize tho rights of jurors to nullification of
of law, and advise of the same during court proceedings (a "Mir-
anda Warning" for jurors), Wb havo also approached each Alaska
Stat.o legislator requesting their sponsorship of either a legis-
lative bill (which would become law) or an amendment to the
Alaska Stat.o Constitution, both of which would cause the Alaska
State Judiciary to Inform jurors, during jury instruction, of
all thoir rights and responsibilities.

In these times of world uphoavol in demand of individual
freedom and rights, we Americans must remember the roots of our
liberty, and that tho price of restoring our freedom is both
vigolance and action. "...for tho saddest epitaph which can he
carved in memory of a vanishod liberty is that it was lost bn-
causo its possessors failed to stretch forth a saving hand while
yet there was timo." 2 Elliots Debates, 96, Bancroft, History of
the Constitution, 26?, 1788,

Success of the FIJA effort to preserve liberty is dependent,
in part, on your help. And how just might you take part? vour
assistance with donated timo or other Iresources would bo invalu-
able. Letters to tho editor. Discussions with friends, Advlsir-f
organisations of the availability of F-JA speakers. Contact your
local legislator requesting thoir sponsorship nnd/or support
of tho very proposal before him or her,, which as law or Consti-
tutional Amendmont would facilitate tho goal of FIJA. Please
feel free to writo to your local office of FIJA (stamped below)
with your ideas and suggestions or requests for information or
addltioaal literature.

If this writing was interesting and important enough to hold
your attention until tho very erxi, please consider passing it on
to a frtorvt who night find it tile sane.



Jan 3, 1990

Larry Slone/Jack Polster
FO Eox 379
Homer, AK 99603

235-0805/235-3777

Arthur H. Snowden. Administrative Director
Judicial Branch

303 K Street

Anchorage, Alaska 99501

Dear Mr. Snowdens
On Jan 13 a group of concerned citizens, for whom we speak, will be

meeting in Anchorage and we request the presense of yourself, or one of

your representatives, to answer any questions that we may have regarding
the procedure for changing the Alaska Rules of Court. We trust that
1 pm would be convenient for you.

Also, we would be greatly interested in having you express your viewpoint
on how the Justice -Depart views the right of a juror, in a criminal case,
to judce the merits of the law and his or her right to apply it in a
particular case.

I trust that there are paid individuals within the Alaska Court System
who would bo willing to address this most important question which is of

intorest to many Alaskan taxpayers.

Plea



Jan 8, 1990

Larry Slone/Jack Polster
PO Box 379

Homer, AK. 99603
235-6805/235-8777

Governor Steve Cowper
PO Box A
Juneau, AK. 99811-0101

Dear Governor Cowper,

Our concem for the cause of justice in the State of Alaska has prompted
us to make an effort to remedy what we consider to be a serious omission of
righ& within the Alaskan judicial system. We believe that juries in all
criminal cases should have, and be Instructed In, their traditional right and
responsibility to judge the application of a particular law to p particular
case as well as havino the right to judge the facts.

This "mercy doctrine" would mitigate the injustice and cruelty of poorly-
applied, badly-conceived laws and allow the jury to reassume, without
deceit, its role as the final arbiter in determining a defendant's guilt or
innocence according their own moral values, conscience, and sense of
community standards. It is precisely to reflect these qualities that our
political structure was originally formed.

We realise that you have direct authority only over the executive branch of
state government, however as grvernor you also have considerable
influence over the affairs of the legislative and judicial branches;
therefore, we request that you do everything possible, within yjur proper
role as chief executive, to assist the successful passage of our recent
request to the legislature seeking a constitutional amendment, and to the
Judiciary regquesting a change in the rules of court, in both cases for the
purpose of Implementing a “mercy doctrine".

For~ticeirp)laska,A uje.
Larry Slone/Jack Polster Lolg. ,
ffec]. | Q}ﬂ/]ﬂKf? Pnvio  "tT\ /51 * :
3% t#* N C<rYYWwO't

Q O-cj5



FROM: The Fully Informed Jury of Alaska (FIJA)
P.0. Box 379
Homer, Alaska 99607
907 235 6805

TO: All interested parties.

The success of the Fully Informed Jury of Alaska effort is dependent
upon your assistance. It is imperative that all individuals who would be
favorably responsive be contacted. And you can help!

If you know of individuals within the state of Alaska who would like to

hear from us, please include their names and addresses below. We will see that

they are sent an informational packet, including general information on FIlJA,
a copy of the U.S. Constitution, a copy of the Bill and Amendment which all
Alaska State Legislators were recently asked to sponsor, etc..

We .ire also willing to send packets outside, 1if you wish, to let someone
know what project you are involved with this winter..._with notice that you
requested the mailing, if you wish.

We do ask that you include one federal reserve note ("paper dollar"™) for



Matflia S>tatc I*atelature

COMMITTEES: P.Q BOX 1441
WRANGELL, ALASKA 99929
MEMBER (907) 874-2316
(MtfLEN
COMMITTEE ON COMMITTEES RO. BOXV
JUNEAU, ALASKA 99811
WESTERN STATES LEGISLATIVE (907)465-4905
FORESTRY TASK FORCE

FINANCE SUBCOMMITTEE
DEC jogjouof ftcpretfcntnttbes

ROBIN L. TAYLOR
MINORITY LEADER

January 6,1990

Larry Slone

John J.[Jack] Polster
Lynn House

Chuck House

P.0. Box 379

Homer, Alaska 99603

Dear Mr. Slone,
In regard to your letter of December 30,1989 this is a
subject | have been interested in for a long time.

In 1895 a decision by the Supreme Court removed the right of
nullification by a jury.

Judges determine the application of law and instruct the jury
that they must follow it. 1 have always believed that it was
appropriate for the Judge to advise the jury on application of
law,but the jury should not be bound to follow the
interpretation expressed by the Judge. For to prevent the jury
from exercising the right of nullification you remove one of
the most fundamental checks and balances originally
incorporated into the constitution.

I have requested legislative drafting and research to review
your proposal with the intent of presenting a bin to
accomplish this purpose

Sin

Rep sin L. Taylor

RLT/mh
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Introduction

Must a jury always apply the judge's instructions on the law rigorously to
the facts of a criminal case and convict whenever the law has been violated?
Or should the jurors also be told that they should consider whether it would
befair and just to apply the full force of the criminal law to an accused per-
son. and that they should refuse to convict if a guilty verdict would lie incon-
sistent with community standards ofjustice and fair play?

Consider die 1973 trial of twenty-eight religiously-motivated antiwar activ-
ists in the federal court in Camden. New Jersev.l These individuals were
caught red-handed by the Federal Bureau of Investigation (FBIl immediately
after they destroyed records of their local selective service of m Evidence
later revealed that the FBI had been told of the activists’ plan at an early
stage, and that the FBI’s informant had supplied the activists with the tools
and knowledge to carry out their act of civil disobedience.

At the trial. Judge Clarkson S. Fisher permitted the defendants to make
statements about their purposes and political feelings, and allowed the jury to
hear testimony about the Pentagon Papers and the nature of the Vietnam
War. But even more significantly. Judge Fisher allowed defense attorney Da-
vid Kairys to make an impassioned closing argument to the jury about their
right to acquit in these circumstances.2 The judge had told the jury previously

I. United Suit's v. Andeison. (aim. Nn. lit)2*71iD.N.J. I')7.9).

David Kairv's rinsing .irRiimeiit intituled die billowing statements:

Nuiv, 11l like tn mnve on—anti | am alums! done tints—to the second reason why |
think this t.ite i\ nut simple and whs | think these defendants should he ait|tiilted. And
that's jut> millificatinn.

Now. tile term ‘nullilitatmn’ | think is a had term. It's used tn describe the power ol a
jure tn atcpiit il they believe that a particular law is oppressive, nr il they believe that a
law o lair, but to appls u iniciiaiu tin iniistanus would be oppressive.



Page 51: Autumn 1980] Jury Nullification 53

that they did not have the power to nullify, but, after argument by counsel,
he .hanged his mind. Judge Fisher told the jury that his earlier comment had

been incorrect. He specifically instructed them:

if you find that the overreaching participation by Government agents or in- fy
formers in the activities as you have heard them was sofundamentally unfair to

be offensive to the basic standards of decency, and shocking to the universal sense of
justice, then you may acquit any defendant to whom this defense applies,
[emphasis added]3

The jury acquitted all twenty-eight defendants.

For contrast, consider the 1969-70 Chicago Conspiracy Trial where eight
men were accused of plotting to cause violence at the 1968 Democratic Con-
vention. At the beginning of this trial, Federal District Judge Julius j.
Hoffman told the jurors that they must always follow his instructions on mat-
ters of law. Defense lawyer Leonard Weinglass immediately objected:

The defense will contend that the jury is a representative of the moral con-
science of the community. If there is a conflict between the judge's instruc-
tions and that of conscience, it should obey the latter.4

Judge Hoffman overruled the objection and the jury subsequently convicted

five of the defendants.3
W hich approach is preferable? Judge Hoffman’s ruling is certainly the
more typical judicial attitude. In recent years, most American judges have in-

Now, the second situation might be something like the Boston Tea Party. No one
would say that breaking into a ship shouldn't be criminJ, shouldn't be a crime. But in
those particular circumstances, should people be convicted of doing that? That’ the
question.

This power that jurors have is the reason why we have you jurors sitting there instead
of computers. Because you arc supposed to be the conscience of the community. You are
supposed to decide if the taw, as t Judge explains it to you, should be applied or if it should not.
Nothing the Judge would say to you is inconsistent with this power.

It's not a request on our part that you show any disrespect for the law. It's part of the
law . ... It's as essential as reasonable doubt. It’s the same kind of function.

. You decide, considering the circumstances of the ease, should you brand the defendants as
enmin .t. And it's very important in that regard, that you arc only required to say guilty
or not guilty. That's what people call the general verdict. You don’t have to give reasons.
Vm don't have to give specifics. You don't have to justify what you did; and if you say
not guilty, it can't he reviewed by any Court.
. Are they deseri’ing of the community's scorn—you being the community—or are they not de-
serving of the community's scorn? That': what the question is, [emphasis added]
Transcript at 8386-9*1. United States v. Anderson, Crim. No. 002-71 (D.Nj. 1973). "or a more
complete version 0f Knirys's dosing statement, SeC J. van DVkf. Jury Selection Procedures:
Our Uncertain Commitment to epresentative Panels 239-10 (1977) (hereinafter cited as J.
Van Dyke Jury Selection).
3. "ranscript at 8729. United States v. Anderson. Crim. No. 602-71 (D.N.J. 1973), reprinted
inJ. Van Dyke. Jury Selection, supra note 2. at 238-39.
. N.Y. Times. Sept. 26. 1969. at 25 (city cd.).
j. Judge Huffman's ruling on this issue »>s upheld in United States v. Dellinger, 172 F.-'d
3*10. *108 (7th Cir. 1972), ten. denied. *110 U.S. 970 (1973): the convictions were, however, reversed

on other grounds.
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|
sistcd that they alone can articulate and interpret the law and that the role of
the jury is simply to evaluate the evidence, decide what happened, and then
apply the law—as enunciated by the judge—to the facts.0 Indeed, thisjury in-
struction is so commonplace that any other advice to the jury is scarcely imag-
inable in most courts,

But for much of the seventeenth, eighteenth, and nineteenth centuries, ju-'
rors were told frequently that they had the right and power to reject the
judge’s view of the law.7 In recent years, many defense lawyers and scholars
have tried to keep a portion of this tradition alive by arguing tor what they
believe to be a more candid, just, and democratic view of the role of the jury,8
The doctrine of "jury nullification" includes the defendant’s right to have the
jurors instructed that they have tlte power to refuse to apply a law (or "nul-
lify” its effect) in situations when the strict application of the law would lead
to an unjust or inequitable result. The appropriate jury nullification instruc-
tion has been described as follows:

Jurors should ... be told that although they are a public body bound to give
respectful attention to the laws, they have the final authoiitv to decide
whether or not to apply a given law to the acts of the defendant on trial

6. See, e.g., Morris v. United States, 156 F.2d 525, 531 (9th Cir. 1946); Berra \ United States,
351 U.S. 131, 134 (1956); United States v. Marchcsc, 438 F.2d 452. 455 (2d Cir. 1971); United
States v. Simpson, 460 F.2d 515, 519 (9th Cir. 1972); United States v. Dougherty, 473 F.2d 1113,
1130-37 (D.C.. Cir. 1972); State v. McClnnah.v , 212 Kan. 208, 510 P.2d 153, 158 (1973); United
States v. Moylan. 417 F.2J 1002, 1006 (4th Cir. 1969), cert, denied, 397 U.S. 910 (1970); Arshack
". United States, 321 A.2d 845, 850 (D.C. Ct. App. 1974).

7. There was only one judge in the United States who. between 1776 and 1800, was to
deny the jury the right to decide law in criminal cases . . .. H* was afterwards im-
peached by the House of Representatives of Pennsylvania and removed by the
Pennsylvania Senate, on the grounds of interference wit.i the rights [ofi a fellowjudge in
the charging of grand and petit juries.

Lioyd 1. Moout. 'litr. Jury: T ool of Kings, Palladium of Liberty, at 107 (1% 3).

Until nearly forty years after the adoption of the Constitution of the United States, not

a single decision of the highest court or any State, or of any judge of a court of the
United States, ha; been found, denying the right of the jury upon the general issue in a
criminal case to decide, according to their own judgment and consciences, the law in-
volved in that issue—except the two or three cases . . . concerning the constitutionality of
a statute. And it cannot have escaped attention that many af the utterances ... main-
taining the right of the jury, were by some of the most eminent and steadfast supporters
of the Constitution of the United States, and of the authority of the national judiciary.

Sparf and Hansen v. United States 156 U.S. 51, 168 (Gray, J., dissenting.)

8. See, e.g., llowe. Juries As Judges oj Criminal l.aw, 52 Hakv. L Rev. 582 (1939); Sax, Con-
science and Anarchy: The Prosecution of War Resistas. 57 Yale Review 481 (1968); Kunstler, Jury
Sullification in Conscience Cases, 10 Va.J. Int'L L. 71 (1969): Van Dykc.Thr Jury As A Political Institu-
tion, 16 Caill. Law. 224 (1970) and 3 The Center Magarine 17 (No. 2. March-April 1970);
Srhcfiin./ury Sullification: The Right To Say So, 45 So C.si. L RI.v. 168 (1972); Sperlich. Trial ley
Jury: It May Have a Future, 1978 Tut Supreme Court Review 191, 193 note II). Jury nullification
has been argued bv defense lawyers in almost every major political case in the last fifteen years.
We will discuss some of these cases and arguments later in this article. An excellent book which
discusses the jury Irom the perspective of defense advocacy IS A.F. Ginger, Jury Selection in
Criminal Trials: New TICIISIqUIS anis COHC(—)p'[S (1975) (Chapter 15 discusses jury nullifica-
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before them. More explicitly, jurors should be told that they represent their
communities and that it is appropriate to bring into their deliberations the
feelings of the community and their own feelings based on conscience.
Finally, they should be told that despite their respect for the law, nothing
would bar them from acquitting the defendant if they feel that the law, as ap-
plied to the fact situation before them, would produce an inequitable or unjust
result.®

This instruction allows juries to be merciful toward a defendant in those un-
usual and rare situations when a strict application of a specific law would lead
to a result that is inconsistent with community notions of justice and fairness.
It does not permit jurors to "make law" or to convict an accused of some act
not covered by a statute and the indictment. Judges would reverse such a con-
viction if it occurred, as they do now. j

Even without such an instruction, in a small but significant number of
cases, juries return verdicts of “not guilty" despite strong evidence to the con-
trary because they feel the application of the law to the defendant would lead
to an unjust result.10 This “dispensing power™1l is acknowledged by all observ-
ers of the jurv system, even those who disapprove of the nullification instruc-
tion.1* .

The critical issue in recent years has become whether the defendant has
the right to have the jury instructed as to its universally-recognized power. In
Arschnck v United States,13 the District of Columbia Court of Appeals said that
to instruc the jury of its power to nullify “would actually encourage anarchy
in the courtroom"” that "might in the end harmfully infect organized soci-
ety."14 We will attempt to demonstrate that this view misrepresents the nature
of the nullification instruction and misstates the likely consequences of giving
itt. We will argue that giving the nullification instruction allows the jury to op-
erate in a more honest and just fashion. In our opinion, the failure to tell the
jury of its power to nullify seriously weakens the concept of "jury,” thereby
impermissibly diluting the defendant’s Sixth Amendment rights.

Historically, three jury-power arguments have been made and the failure
to carefully distinguish between them continues to cause unnecessary confu-
sion in the modern literature on jury nullification.

Thefirst power ajury might exercise is the power to interpret and ultimately
decile all questions of law. In many early courts, the judge’s interpretation of
the law was not binding on the jury and could be challenged by the attorneys

9. Van Dyke, ufna note 8. at 2-11.

10. stt H. Kaiaf.n < H. Zcisfl. The American Jirv pauiin (191)0) (hereinafter cited as Il.
Kalvfn & II. Ziasti|.

11. Brown v. United States, 334 F.2d 488. 500 (9tl» Cir. 1904).

12.  See, r.r.. State v. McClanahan. 212 Km, 208. 214. 510 I*.2d 153. 158 (1973); United States
v. Dougherty. 473 F.2d 1113. 1130 (D.C. Cir. 1972).

13. 321 A.2d 845 (1974).
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in the case.15 The judge would give instructions on the law, followed by the
government’s and defense attorney’s interpretations of the law. The jury
would then retire to decide which interpretation, if any, it favored. Most
modern proponents of a jury nullification instruction do not believe that the
jury has or should have this type of power. Proponents of jury nullification
accept the right of the judge to instruct the jury on the law, and they support
the instruction that this interpretation is binding.

The second power a jury might exercise is that of declaring a statute
unconstitutional. Jury nullification "has occasionally been argued to include
the right of the jury to declare a statute unconstitutional.”16 Although this is-
sue was hotly debated in the nineteenth century, today virtually everyone
agrees that it is absurd to think that juries can invalidate statutes. A jury's re-
fusal to convict a defendant might be based on a belief that a statute is
unconstitutional, but a jury’ decision cannot have direct effect beyond the
case at hand; ajury cannot eliminate a statute from the law books. Thus, jury
nullification does not include the authority to declare statutes unconstitutional.

The third power a jury might have is to acquit the defendant on the basis of
conscience even when the defendant is technically guilty in light of the judge’s
instructions defining the law and the jury’ finding of the facts. This power con-
stitutes jury nullification. Of the three powers discussed, this one is clearly the
least revolutionary and the most defensible. This power is the focus of our ar-
ticle. In our judgment, jurors should be instructed that they have this impor-

tant power of nullification.

Historical Summary

A. The Early Period

Juries began asserting their nullification power at the same time that they
were asserting their independence in other respects. The history ofjury nulli-
fication is a rich one. Although it has been reviewed in detail elsewhere.17 se-
lected highlights will be examined in this Section because the history is essen-
tial to understanding ‘lie modern debate.

Ph« fust clear acceptance of the jury as an independent decision-making
body came in the 1670 London trial of William Penn and William Mead.18

If), lor a modem version of this argument, ur J. Stun, C-cosing Akgcmcnt: Tiit. Akt and
Tilt: Lvw t't-riS (1dti‘).

Iti. Srhellin. nyA<{ note H .it |tit* n.2.

17. Sre. e.g.. Howe, lufirn note 8. at 583-%: S>«-Oh* \upta note 8, at | I: Van Dyke. supra
note 8. at 225-29; Note, /tin Xulhfuation in flistonral Perspective: Massachusetts us u Cine Study, 12
St non, I'. L. Riv. ebs>x 47(i-1003 (1:i78|.

18. IVnn X Mead's Case. > H(twin's Siati Twain 051 (London tKI(s) (1st ed. London
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The jury refused to follow the judge's instructions on the law ordering them
to convict. For this act of disobedience, several jurors were forced to spend
months in jail insisting on their right to make the final decision on the guilt
or innocence of the accused. The subsequent vindication of their position is
commemorated in the Old Bailey courthouse in London—the only trial to be

so remembered.10
The broader right of the jury to pass on questions of law as well as issues

of fact was quickly accepted in England, and spread to the North American
colonies where juries periodically refused to convict for violations of the
Crown's laws. Colonial juries regularly refused, for instance, to enforce the
navigation acts designed by the British Parliament to channel ail colonial trade
through England. Ships impounded by the British for violations of trade re-
strictions were released by juries in disregard of law.20

The most famous colonial example of jury nullification was the case of
John Peter Zenger. the only printer in New York who would publish material
without the authorization of the British mayor. Under British law, printing
such material was criminal sedition and truth was no defense to the charge.
Zenger’s lawyer. Andrew Hamilton, told the jurors that they "ha[d) the right
beyond all dispute to determine both the law and the fact[s].”2l The jury fol-
lowed his advice, acquitted Zenger. and again demonstrated the jury’ role as

the ultimate arbiter of criminal disputes.
By the end of the eighteenth century, this principle was accepted by the

leaders who helped form the colonies into a nation. John Adams, one of the
more conservative leaders of this period, wrote in his diary in 1771;:

1783). The jury was vindicated in Bushell's Case, id. at 999. Seed. Van Dyke. Jury Selection, su-
pra note 2. at 5.

19. The memorial hung in the courthouse reads as follows:

Near this site William Penn and William Mead were tried in 1670 for preaching to an
unlawful assembly in Gracechurch Street.

This tablet commemorates the courage and endurance of the Jury. Thomas Vcre.
Kdward Bushcll and ten others, who refused to give a verdict against them although
they were locked up without food for two nights and were lined for their final verdict of
Not Guilty.

The case of these jurvmcn was reviewed on a writ of Habeas Corpus and Chief Justice
Vaughan delivered the opinion of the court which establishes the Right of the Juries to give
their t'crdicl according to their conviction, (emphasis added]

20. Because North American juries refused to follow the law in these cases, the British estab-
lished courts of vice-admiralty to try maritime cases (including violations of the navigation acts)
without a jury, a source of great bitterness among the colonists and one of the many grievances
tha» culminated in the revolution. See 1 C. Andrews. Tilt: Colonial Period ok American His-
tory 21-10if.. I.12ff.. 222-27. 211ff (1931). One of the grievances listed in the Declaration of In-
dependence is the denial of the right of trial by jury in certain cases, an apparent reference to,
among other things, the courts of vice-admiralty. See id. at 270. and see generally. |.. M0Ore, supra
note 7. at 107-13. ) ) . ) . )

21. A Briii Narration oi mi Casi and Trial or |oin Peter Zknc.er 78 (1. Alexander ed.

1963).
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Now, should the melancholy case arise that the judges should give their opin-
ions to the jury against one of these fundamental principles, is ajuror obliged
to find his verdict generally, according to this direction, or even to find the
fact specially and submit the law to the court? Every man of any feeling or
conscience, will answer no. It is not only his right, but his duty, in that case tofind
the verdict according to his own best understanding, judgment, and conscience, though
in direct opposition to the directions of the court, [emphasis added]*2

A 1794 civil case, heard before the U.S. Supreme Court under its original
jurisdiction, is another example of the widespread acceptance of this jury
power. ChiefJustice John Jay, after instructing the jury on the law and advis-
ing them that, as a general rule, they should take the law from the court, told
the jurors:

But it must be observed that by the same law, which recognizes this reason-
able distribution of jurisdiction, you have, nevertheless, a right to take upon your-

selves tojudge of both, and to determine the law as well as thefact in controversy, [em-
phasis added]*3

Justices James Iredell and James Wilson were on the Supreme Court in 1794
and expressed agreeme nt in another case with the doctrine that the jurors can
judge the law.24 Even the politically repressive Sedition Law of 1798 adhered
to this principle of jury authority by providing that in prosecutions for sedi-
tious libel, "the jury who shall try the cause shall have a right to determine
the law and the fact, under the direction of the court, as in other cases."25
During this period, English jurors were also insisting on their right to de-
cide questions of law. The Crown repeatedly attempted to prosecute for libel;
the Crown’s judges tried to control jury verdicts. In one celebrated case, the
judge told the jurors that because the defendant did not deny that he pub-
lished the document in question and Decause the judge ruled as a matter of
law that the document was libelous, the jurors were obliged to return a ver-
dict of guilty.26 Such high-handed pressure tactics caused an uproar. In 1792,
after much debate, Parliament passed Fox’s Libel Act27 which stated that the
judge could explain the law to the jurors, but gave the jurors a choice of how
to respond. The jurors could return either a special verdict, responding to each
tactual issue and leaving the law to the judge, or a general verdict, simply guilty
or not guilty with no explanation of how the result was reached. The jury's
right to decide matters of law moved in only one direction; they could decide
that the law did not apply to a defendant when ajudge thought it did, and

22. Lirr. Asn Works of John Adams 253-55 (C.F. Adams cd. 1856).

23. Georgia v. Brailsford, 3 US. (3 Dali.) 1 I (1791).

24. Bingham v. Cabot, 3 U.S. (3 Dali.) 19. 32-33 (1795); 2 Wilson’s Works 371-74 (J. Andrews
ed. 1895).

25. Ch. 75. | Stat. 597 (1798). o

26. The Dean of St. Asaph's Caw. 21 Mowh1's Stati: Trials 847. 869 (London 1816) (st

ed. London 1783).
27. See Sparfand Hansen v. United States, 156 U.S. 51. 134-40 (1895) (Cray. J., dissenting).
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their decision would be final. But if they decided that the law did apply when
the judge thought it did not, the judge could set their decision aside. Because
the jury could only mitigate the harshness of the law, and could not impose a
harsher view of the law to convict an unsuspecting person, this limited view of
the jury’s right to consider the law as well as the facts did not raise any due
process problems. This approach provides a mood for modern jury nullifica-
tion, which permits the jury to shift the law in only one direction—that of mercy.

B. The Nineteenth Century Revision

The jury’s right to consider the equities of the law was sharply curtailed in
the United States during the nineteenth century, in part because some leading
judges did not think that a jury could be permitted to mitigate the law with-
out also being able to create harsh and vindictive laws. Supreme Court Justice
Joseph Story was the most forceful advocate of limiting the jury's function to
fact-finding. In a case involving the transportation of slaves along the coast of
Africa, defense attorneys argued that the jurors should be told they can judge
the law as well as the facts.28 As trial judge, Story conceded that the jurors
have the "physical power to disregard the law, as laid down to them by the
court.” Nonetheless, he did not think jurors’ decisions should be based simply
on their own notions or whims:

On die contrary, | hold it the most sacred constitutional right of every party

accused of a crime, that the jury should respond as to the facts, and the court

as to the law. It is the duty of the court to instruct the jury as to the law; and

it is the duty of the jury to follow the law, as it is laid down by the court. This

is the right of every citizen; and it is his only protection. If the jury were at

liberty to settle the law for themselves, the effect would be, not only that the

law itself would be most uncertain, from the different views, which different

juries might take of it; but in case of error, there would be no remedy or re-

dress by the injured party: for the court would not have any right to review

the law as it had been settled by the jury .... Every person accused as a

criminal has a right to be tried according to the law of the land ., . and not

by the law as a jury may understand it. or choose, from wantonness, or igno-

rance, or accidental mistake, to interpret it.23

Story’s language is strong, bur careful analysis of the case indicates that his
reasoning does not apply to the current jury nullification debate, i.e., the
right of the jury to refuse to apply the law. Justice Story was construing an
1820 statute that provided the dealth penalty for any American citizen who
should “seize any negro or mulatto” with the intent of making the person a
slave. The defendant had been a sailor on a ship that transported slaves from
Portuguese Africa. According to Story, before the statute could be applied
to the defendant's acts, two questions of interpretation had to be resolved:

28. United Suites v Battistc, 21 F. Cas. 1042 (C.C.D. Mass. 1835) (No. 14,545).
29. 1d. at 1043.
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() whether the statute applied to sailors who gained no title over slaves and
no profit from their sale; and (2) whether it applied to the transportation of
slaves between two points within a country practicing slavery. Justice Story an-
swered both questions no. Story's concern, in depriving the jurors of the
power to interpret the law, was to prevent them from convicting and
executing the defendant out of vengeance when he was inclined to be merci-
ful. He was worried that the jury would punish the defendant for an act that
the legislature did not intend to criminalize, rather than act mercifully and re-
fuse to punish the violation of a statute.

Although Justice Story did not address specifically the jury’s right to act
mercifully, he apparently could not accept the seeming inconsistency of al-.
lowing ajury to reduce a punishment if it could not also increase it. He felt
that if the jury’s power to create laws was to be limited, its power to nullify
them also had to be limited. Modern proponents of jury nullification would
agree with the result reached by Justice Story in his case. A trial judge should
decide questions of law, and ajudicial ruling that the law does not apply to
the accused cannot be reversed by the jury. The jury’s power to “nullify” the
law is simply a power to be merciful.

Justice Story’s successor in the judicial campaign to limitjury freedom was
Supreme Court Justice Benjamin R. Curtis. In 1851, Curtis was the trial judge
in a slave case30 involving a violation of the Fugitive Slave Act.3l This statute
was obnoxious to a large part of the population and difficult to enforce be-
cause juries habitually acquitted in cases of obvious violation. The defendant’s
lawyer argued to the jury: “this being a criminal case, the jury were rightfully
the judges of the law, as well as the fact.”® He continued, if any of the jurors
believed the statute "to be unconstitutional, they were bound by their oaths to
disregard any direction to the contrary which the court might give them.”33

Justice Curtis interrupted the lawyer’'s argument and gave a long opinion
rejecting his assertion. Unlike Story. Curtis was squarely confronted with the
argument that the jury should be allowed to act mercifully to mitigate the ef-
fect of an unjust law. Like Justice Story, Curtis refused to consider that prop-
osition alone, but he seemed to view the argument as something more— that
the jurors should have total authority to pass on the law, with the power to in-
crease as well as decrease the penalties to be imposed. Justice Curtis cited an
1802 congressional statute that said the decisions of the Supreme Court were
final..M He argued, if jurors were permitted to decide questions of law. then
they could overturn decisions of the Supreme Court, the purpose of the 1802

30. United States v. Morris, 20 F. Cas. 1323 (C.C.l). Mass, 18>1>(No. 13.815).

31. Ch. 113. S 1 3 Stal. 001) (1820).
32. |United Slates v. Morris. 20 F. Cas. at1331.

33.

>
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statute would be subverted, and uniform interpretations of the law would be
impossible.3S This argument is inapplicable to the contentions of modern pro-
ponents ofjury nullification. They do not ask thatjuries be allowed to reverse
decisions of the Supreme Court, or even that any jury’s decision should have
any effect beyond the limits of the specific case. Their contention is that
within one courtroom, with regard to one defendant and one set of facts, the
impaneled jurors should be told that they have the discretion to mitigate the
law’s harshness if justice so requires.

The rulings of Justices Story and Curtis were widely examined throughout
the country, but they were only decisions of individual judges and hence were
only as influential as they were persuasive.

In 1S95, the Supreme Court finally considered 'he question of whatjurors
should be told about their power. Quoting extensively from Story and Curtis,
the Court agreed with their conclusions by a vote of seven-to-two. The case,
Sfmrfand Hansen v. United States,36 involved two sailors accused of throwing a
comrade overboard. The sailors were charged with murder; their defense was
that what they did constituted the lesser offense of manslaughter. The de-
fendants asked the trial judge to tell the jurors that it was within their power
to return a verdict of either murder or manslaughter. The judge refused, say-
ing no evidence had been introduced that would support a verdict of man-
slaughter. The judge conceded that it was within the power of the jury to re-
turn a verdict of manslaughter, but maintained that such a conclusion would
not be legally defensible. In response to a request for additional instruction,
the trial judge told the jurors:

In a proper case, a verdict for manslaughter may be rendered, . .. and even

in this case you have the physical power to do so; but as one of the tribunals

ot the country, ajury is expected to be governed bv law, and the law it should
receive Irom the court, (emphasis deleted]37

The convicted defendants appealed to the Supreme Court, arguing that
the jury had been improperly instructed. The lengthy majority opinion re-
jecting the appeal concludes that because jurors cannot be permitted to in-
crease penalties or create laws on their own, they cannot be allowed to reduce
such penalties or nullify laws. The reasoning parallels that of Justices Story
and Curtis and fails to distinguish between jury vengeance and jury mercy.

Ever though no one argued that the jury should be allowed to create its
own crimes or to impose stiffer punishment than permitted by law, the Court
was haunted by that specter:

[11f ajury may rightfully disregard the direction of the court in matter of law,
and determine for themselves what the law is in the particular case before

35. Id.
36. 156 L.S. 51 (1895).
37. /<. at 63 n.l.
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them, it is difficult to perceive any legal ground upon which a verdict of con-
viction can be set aside by the court as being against law. If it be the function
of the jury to decide the law as well as the facts—if the function of the court
be only advisory as to the law—why should the court interfere for the protec-
tion of the accused against what it deems an error of the jury in the matter of

law.38

Thus, the majority opinion contains broad language limiting the jury's power,
but it cannot be viewed as a holding rejecting the modern concept ofjury nul-
lification. First of all, the trial judge in Sparf told the jurors they had the
"physical power" to return a verdict of manslaughter despite the evidence;3
the Supreme Court did not criticize that instruction. Second, the majority
opinion argues forcefully thatjuries may not decide questions of law or create
crimes. No modern jury nullification proponent would question either of
these principles. It does not necessarily follow that juries must be deprived of
the power to be merciful."l0 Although the Sparf majority clearly did decide
that jurors must take the law from the judge and may not substitute their own

38. Id. at 101.
39. 156 U.S. at 62 n.l, quoted above in the text at note 37.

40. Another aspect of Sparf also makes it inapplicable to the contemporary nullification posi-
tion. From the facts of that case it is clear that the jury was considering a verdict of manslaugh-
ter. but evidence for that offense was lacking. The court instructed the jury to that effect. The
Supreme Court was therefore simply upholding the principle that ajury cannot convict in the ab-
sence of evidence beyond a reasonable doubt. In order for the jury to lessen the penalty in Sparf,
they would have to convict the defendant of a crime for which the defendant was not indicted.
Even though the jury would have acted out of leniency, they would nevertheless be convicting
against the evidence. Sparf concludes that they should be told they should not do this.

Support for this view of Sparf may be found in the recent case of United Stales ex. rcl. Mat-
thews v. Johnson, 503 F.2d 339 (3rd Cir. 1974), cert, denied sub nom. Cuvier v. Matthews, 420 U.S.
952 (1975), which involved the constitutionality of a practice allowing the jury to return a volun-
tary manslaughter verdict despite the absence of evidence. Pennsylvania 'sase law permitted juries
to convict for voluntary manslaughter in murder cases despite the lack of evidence of provocation
or heat of passion. This rule was based upon two different considerations: (I) that voluntary
manslaughter is a lesser-included offense of murder, and (2) “a realistic appreciation of the fact
that factors such as sympathy or extenuating circumstances may lead ajury to find a defendant
guilty of the lesser included offense" (503 F.2d at 341) even though the evidence supports the
greater verdict. Thus. Pennsylvania permitted a jury to do what Sparf had forbidden, i.e. convict
for a lesser offense even though the evidence taken strictly would not support the conviction.
The U.S. Court of Appeals for the Third Circuit upheld this practice in Matthews, but struck
doun as unconstitutional the unfettered discretion of the trial judge to refuse to instruct the jury
as to this authority. According to the court, such discretion violates due process because il is arbi-
trary, it subjects similarly situated defendants to unequal protection of the law, and it removes
front the jury the opportunity to considet another legitimate verdict.

Thus, in Pennsylvania, a judge is required, upon request of the defendant, to instruct the jury
that it may convict for a lesser offense, despite the absence of evidence. The U.S. Court of Ap-
peals for the Third Circuit approved the specific practice that had been disapproved eighty years
earlier in Sparfand Hansen.

This same result has been reached in Indiana, where the court now permits juries to return
verdicts of manslaughter when murder is charged, despite technical inadequacies in the evidence.
See the text at notes 118-21, infra, (lintcf, People v. Gunman, 64 Cat. App. 3d 775, 134 Cal. Rptr.
834.837 (1977)).
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beliefs of what the law should be, they did not address the specific question
whether jurors should be told they can refuse to enforce the law’s harshness
when justice so requires." The Supreme Court has yet to address this issue
directly, although the Court has recently reaffirmed the jury's lawmaking role
in other contexts.'2 Before looking at examples of approved jury lawmaking
— and the Supreme Court's opinions supporting this role— we will survey the
current views of lower-court judges who have discussed whether jurors should
be told of their nullification power.

Recent Judicial Attitudes Toward Jury Nullification

For the first half of this century the controversy over jury nullification re-
mained largely dormant.43 It began anew in the 1960s in criminal cases
involving political controversies. As the Department of Justice moved dramat-
ically against antiwar activists, defense lawyers sought a legal means to allow
the jurors, as the conscience of the community, to consider the morality of the
defendant’s actions. Although initially dismissed as historically unsound, func-
tionally unwise, and legally untenable, the jury nullification argument has ac-
qguired important judicial and academic support in the last ten years.

41. Modern commentators do not disagree on the content of these historical precedents, but
they do differ on the application of these precedents to the current controversy. Professor Gary
J. Simson has argued, for instance, that the power to acquit on the basis of conscience is a
broader and more substantial power than the power to interpret the law. Simson, Jury Nullifica-
tion in the American System: A Skeptical View, 54 Tex. L. Rev. 488, 506 (1976). The power of inter-
pretation. lie says, would be “a right on thejury’s part to step into the judge’s shoes,” (1d.) but the
power to nullify is analogous to the more substantial role of the legislator:
Like a legislature, a jury with a right to nullify defines blameworthy conduct according
to its own notions of justice. Ajudge’s authority to "make law"—an essentially interstitial
or, in the case of common law, incremental operation—pales in comparison.

Id. at 507.

Proponents of jury nullification view the matter differently. Jurors possessing the right to de-
cide what the law is would appear toconstitute amuch greaterthreat toliberty than jurorswho
must take the law from the judge but arealso told they may acquit onthe basis of conscience in
exceptional situations. In the former instance, a consistent body of law could not develop. Appel-
late courts could not review jury decisions because juries, having the authority to decide the mean-
ing of law, could not erroneously apply it. See. e.g.,, F. Wiiartos, A T reatise on the Criminal
Law of the United States 1119 (4th ed. Philadelphia 1857) (Ist ed. Philadelphia 1856): United
States v. Shivc, 27 F. Cas. 1065 (C.C.K.D.Pa. 1832) (No. 16,278). Ajury that is considering acquit-
tal even though the facts indicate that the law has been broken is subject to many constraints,
which we shall review later (see text at notes 220-32, infra).

Jury nullification proponents would argue that a jury that has the power to interpret the law is
a jury that has the power to make law, thereby occupying a "legislative™ role. On the other hand,
a jury that acquits on the basis of conscience occupies a policy-making or prosecutorial role, act-
ing not as a lawmaker but as a discretionary botlv deciding how to apply law.

Another problem with Professor Simson's analogies is that they appear to be equally applicable
to the discretion ext rcised by prosecutors and police officers, who also occupy what he would
term a "legislative" role. See text at notes 152-53. infra.

42. Sec text at notes 90-110, infra.

43. Hut see Howa, supra note 8.
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In 1971, the trial judges in Kansas approved the principle ofjury nullifica-
tion, and printed the following instruction in the official jury instructions as
one that could- at the discretion of the judge, but not over the objectic is of
the defendant— be given tojuries in criminal cases:

It is presumed that juries arc the best judges of fact. Accordingly, you are
the solejudges of the true facts in this case.

I think it requires no explanation, however, that judges are presumed to
be the best judges of the law. Accordingly, you must accept my instructions as
being correct statements of the generally accepted legal principles that apply
in a case of the type you have heard.

The order in which the instructions are given is no indication of their rela-
tive importance. You should not single out one or more instructions and dis-
regard others but should construe each one in the light of and in harmony
with the others.

These principles are intended to help you in reaching a fair result in this
case. . . . You should do just that if, by so doing, you can do justice in this

case.
Even so, it is difficult to draft legal statements that arc so exact that they

are right for all conceivable circumstances. Accordingly, you are entitled to act
upon your conscientiousfeeling about udmt is afair result in this case and acquit the de-
fendant ifyou believe thatjustice requires such a result.

Exercise your judgment without passion or prejudice, but with honesty
and understanding. Give respectful regard to my statements of the law for
what help they may be in arriving at a conscientious determination ofjustice
in this case. That is your highest duty as a public body and as officers of this
court, [emphasis added] X4

In authorizing this instruction, the trial judges included “Notes on Use" as an
explanation of its meaning. These Notes describe the instruction as a “more
honest statement” of the jury’s role than the traditional instruction that orders
the jurors to adhere rigidly to the judge’s explanation of the law:

Arguably, the above instruction should bring into play the underlying value
of trial by jury: The application of community conscience. If extenuating cir-
cumstances make an otherwise culpable act excusable, a jury should feel empowered to
sofind. Community standards arc more apt to be applied if the jurors are told
they are free to do what, overall, seems right to them, [emphasis added]4%

The Kansas instruction clearly recognized that nullification is a mercy doc-
trine permitting the jury to acquit despite a defendant’s technical gui't. This
nullification irstruction was used only a few times; the Kansas Supreme Court
disapproved it in 1973.40 Although the court recognized the power of the jury
to return any verdict whatsoever, the court said, "power is one thing and

44, Pattern Instructions for Kansas 51.03, at 36 (1971): see F. WolLeslackl, Jurv 112-13
(National College of the State Judiciary, Reno, Nev.. 1973). This instruction was declared to be
inappropriate by the Kansas Supreme Court in the case of State v. MtClanahan, 212 Kan. 208,
310 I'.2d 153 (1973), see text at notes ‘16-18. in/ra.

45. 510 I’.2d at 157; Pattern Instructions for Kansas, supra note 44, at 37; F. Woi.esi.agei..
supra note 44. at 113.

46. State v. MtClanahan. 212 Kan. 208. 510 I».2d 153 (1973).
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proper function and legal duty is another."47 The crux of the court's opinion

appears below:
The administration of justice cannot be left to community standards or com-
munity conscience but must depend upon the protections afforded by the
rule of law. The jury must be directed to apply the rules of law to the evi-
dence even though it must do so in the face of public outcry and indignation.
Disregard for the principles of established law creates anarchy and destroys
the very protections which the law affords an accused.18

The court appears to have misunderstood the purposes of the instruction,
which does not authorize the jury to proceed lawlessly, but tries to impress
upon the jurors, in as careful a fashion as possible, their role as the ultimate
decision-makers on whether a general law can be equitably applied to a partic-
ular situation. Despite the Kansas Supreme Court’s holding, the fact that the
trial judges recognized the justice of giving a more honest guide to the jury in
its deliberations, and fashioned instructions designed to support mercy and
conscience, is a real victory for jury nullification.

Of even greater significance is United States v. Dougherty,43 the first modern
case to discuss the jury nullification instruction at length and debate the wis-
dom of instructing the jurors about their power to nullify. In this case, nine
members of the Catholic clergy broke into Dow Chemical Company offices
and ransacked the premises to protest Dow’s manufacture of napalm. The de-
fendants. the "D.C. Nine," requested a jury nullification instruction at the
trial, but the request was refused. On appeal, the U.S. Court of Appeals
upheld, by a two-to-one vote, the trial judge’s refusal to give the nullification
instruction.

Judge Harold Leventhal wrote for the majority and conceded that “[t]he
pages of history shine on instances of the jury’s exercise of its prerogative to
disregard uncontradicted evidence and instructions of the judge,”®0 specifi-
cally citing the Zenger case5l and the nineteenth century acquittals in fugitive
slave cases. But then, after acknowledging the value of jury nullification,
Judge Leventhal said tie feared that ”[tlhe way the jury operates may be radi-
cally altered if there is alteration in the way it is told to operate.”®2 He as-
serted that jurors already know of their power to nullify through "informal
communication from the total culture,” citing literature, television, newspa-

*17. 1d. ;« 21*1, 510 I\2d ;il 158.

*18. Id. at 216. 510 P.2d at 150.

«19. *173 F.2d 1113 (L).f.. Cir. 1972) (the debate on jury nullification in Dougherty was not essen-
tial to the disposition of the appeal, because the issue of self-representation required the rase to
be returned to the trial court). This case is discussed in more detail in the text at footnotes
208-12, infra.

50. Al/.at 1130.

51. Id.: see text supra at note 21.

52. United States v. Dougherty. 173 F.2d at 1135.
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pers, conversations and readings of history.53 These informal sources convey
the idea that jurors are free to depart from the judge’s instruction in rare
cases. But, according to Judge Leventhal’s conclusion, what functions as an in-
formal procedure might be unworkable if institutionalized.

Judge Leventhal suggests that we consider the analogy of speed limits. A
posted speed limit of 60 mph produces speeds of 10 or 15 mph in excess of
that limit. Some of this greater speed is tolerated, as motorists know, even
though they are not officially told this. If the speed limit were raised to the
speeds now tolerated, motorists would drive at even greater speeds, and the
tolerance factor would have to be raised as well. Judge Leventhal then asks,
” ... can it be supposed that the speeds would stay substantially the same if
the speed limit were put: Drive as fast as you think appropriate, without the
posted limit as an anchor, a point of departure?”% Judge Leventhal con-
cludes that, in cases of high conscience, the jury v/ill exercise its strong prefer-
ence for freedom without being told to do so; but the jury should not be en-
couraged to deviate from the norm. Any other rule would make the juror feel
"that it is lie who fashions the rule that condemns."$%

It is significant that Judge Leventhal does not define his concept of jury
nullification. His speed limit analogy reveals that he is focusing on the ques-
tion whether the jury can decide what the law is, rather than on the more
modest question whether the jury can refuse to apply the law it- specific situa-
tions. Jury nullification proponents would respond to his analogy by saying
that speed limit signs should state that "the posted limit is 60 mph, but if
emergency conditions exist, persons who drive faster may not be punished."
Jury nullification does not ask the jury to make up the law, but permits the
jury to recognize that specific departures from the law can be justified.

Chief Judge David Bazelon, in his dissenting opinion, condemns the in-
consistent view that glorifies nullification as enhancing the “over-all normative
effect of the rule of law,"30 while requiring that the nullification power be
concealed from jurors and perhaps even denounced in their presence- as had
been done in the Dougherty case.57 In Judge Bazelon's view, jurors should be
told candid?’ that part of their job is to decide on the equity of applying the
law in their particular case:

... The [jury nullification] doctrine permits the jury to bring to bear on the

criminal process a sense of fairness and particularized justice. The drafters of

legal rules cannot anticipate and take account of every case where a defen-

dant's conduct is "unlawful™ but n > blameworthy, any more than they can
draw a bold line to mark the boundary between an accident and negligence.

53. Id.

54. /+/. at 1134.

55. Id. at 1136.

50. 1d. at 1143 (Bazelon. C.J., dissenting).

57. Id. at 1144.



Page 51: Autumn 1980] Jury Nullification 67

It is the jury—as spokesman for the community’s sense of values—that must

explore that subtle and elusive boundary.
I'he very essence of the jury’s function is its role as spokesman for

the community conscience in determining whether or not blame can be
imposed.58

Both the majority and dissenting opinions in Dougherty recognize the value of
the jury’s power to nullify, but they disagree over whether the jury should be
told about its power. Judge Leventhal fears that a specificjury instruction will
upset the delicate balance that reserves nullification for cases truly requiring
it. On the other hand. Judge Bazelon believes that jurors will not revolt sim-
ply because they are told of their nullification power, because many internal
restraints keep juries from acting irrationally. Modern debate over jury nulli-
fication is shaped bv the difference of opinion on this vital issue.

Another important judicial convert on the nullification instruction is U.S.
District judge Frank A. Kaufman of the District of Maryland.53 He admits
that he originally opposed giving the nullification instruction and advised
against it in a Vietnam protest case.63 By the late 1970s, however, Lis views
had changed. Maryland is one of the states that gives a nullification instruc-
tion in its state courts,6l and Judge Kaufman may have been influenced by
the smooth operation of the system he saw in nearby courts. The most signifi-
cant influence, however, was the issue of a defendant’s right to self-represen-
tation. After the Supreme Court ruled that all defendants have the right to
represent themselves,62 Judge Kaufman felt that candor and honesty required
that jurors be told of their power to nullify in appropriate cases. The defend-
ant acting without an attorney will inevitably appeal to the jurors’ sense of
justice, and the constraints a trial judge has over such defendants will inevita-
bly be less than the power ajudge has over an attorney.03Judge Kaufman ar-
gues that it is preferable to instruct a jury clearly about its power®4 rather

58. Id. at 1142 (Bazelon, C.J., dissenting).

59. Kaufman. Thf Right of SelfRepresentation and the Power ofJury Nullification, 28 Cask \V. Res.
L. Rev. 269(1978).

60. Id. at 283-84. Judge Kaufman reports thathe was consultedregarding U.S.DistrictJudge
Roszel C. Thomsen's refusal to give the nullificationinstruction in the case ofUnitedStates v.
Moylan, 417 F.2d 1002 (4th Cir. 1969), eert. denied, 397 U.S. 910 (1970).

61. See text at notes 127-45. infra.

62. Farctta v. California. 422 U.S. 806 (1975).

63. Kaufman, supra note j9.at 281-82.

64. Judge Kaufman recommends that jurors be instructed "along the following lines:”

... (1) in a democracy, the way to change a law is not to violate it. whether by passive.
non-violent, or any other means, but instead by expression of views at the polls and oth-
erwise: (2) a juror should never fail to enforce a law as defined m the judge's instruc-
tions unless the very roots of his conscience and his vcty guts will not permit him to do
so; (3) ajuror should never act out of bias, prejudice or sjit pathy; (4) a juror should
rarely, except in that once in a lifetime type of case when he just cannot pctmit himself
to do otherwise, reject and fail to follow the court's instructions on the law.

Id. at 286.
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than force the jury to guess about its role in weighing the justice of enforcing
a law. Although not every case warrants the nullification instruction, he con-
cludes, "fairness and candor demand that judges should have the flexibility to
provide for a nullification instruction in ap, 'opriatc cases."6l

Fairness and candor are thus at the heart of today’s debate on jury nullifi-
cation. Should the jury be told of its nullification power so it can exercise it
wisely, or should we keep jurors mystified, hoping they will exercise the
power in extreme cases but withholding from them a full explanation of their
responsibilities? Before reviewing how jury nullification works in states that
use it, we will review the lawmaking power ofjuries in other contexts.

v

T he Lawmaking Power of Juries in Other Contexts

One of the reasons some judges acknowledge the need for a formal jury
nullification instruction is their recognition that they instruct jurors in a num-
ber of other contexts that the jurors should serve as the community’s con-
science and determine what conduct is reasonable and appropriate in the situ-
ation they are judging. We frequently ask jurors to make law when we ask
them to compare the litigants’ conduct to that of a "reasonable person.” When
jurors are asked to determine “malice” or “self-defense,” we are asking them
to weigh the reasonableness of the accused's activity, and, in that sense, to
make law.

In the vast majority of civil and criminal trials, most judges instruct the
jury that they are the finders of fact and must take their understanding of the
law from the judge. That instruction divides the jury (d c fact-finder) from
the judge (the law-giver). Although simple to state, this division is, in the
words of Sir Patrick Devlin, "quite misleading.”08 Disputes that reach the level
of adjudication are rarely so simple that the law/fact dichotomy can be made
with ease.O0T The disagreement is usually complex and the product of conflict-
ing sets of understanding and experience. For this reason juries are asked to
weigh the evidence, sift the information, judge the credibility of witnesses,
and reach a general verdict applying those "facts" to the law. The consti-
tutional requirement that the jury be selected from a representative cross
section of the community is essential because segments of the community dif-
fer in their perceptions, and because all viewpoints are entitled to be heard.6*
Jurors bring a variety of perspectives to their deliberations that enables them
to see beyond the single viewpoint of theljudge. The jury verdict may thus act
as a social barometer that measures the communiiv response to the legal

05. /<. .a 209.

66 I* Diviiv | kiai. nvjt'’KV 150 (1956).

07 St/ grnnaU) Kervheii. l'ieiiugr. 30 Ohi.vl.. K»v. 1. 79-85 (1977).

68 St/ gtntrall) «/. and | Van Uvm. |i hv Siuctihn. \upra rote 2. at 45*83.
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system. Jury verdicts provide significant information about the harmony, or lack
thereof, between the laws and the people. This information, when fed back to
the legal system and to the community, can serve to bring the law and its ad-
ministration in line with popular scndment and can act as a reliable guide for
citizens seeking to order thei in accordance with the law.

All of this is old learning. The important point is not simply that jurors
have discretion because the law/fact dichotomy is unclear, but that jurors arc
often expressly authorized bv the legal system to engage in lawmaking and
policy-deciding.8 Although jurors are frequently told that their role is to find
the fa~ts and apply the law to those facts, in reality the legal system counts on
them to do much more.

A. The Civil Jury

A trial judge will send a case to the jury only if reasonable persons could
disagree on how the factual issues arc to be resolved. If the jury could legiti-
mately decide the case in favor of either party, it is clearly being asked to do
more than apply reason to the evidence— it is being asked to use its intuition
and instincts to decide which result is the “right” one.70 In so acting, the jury
is in effect making policy or declaring law— at least for the case at hand. Civil
jurors, in struggling with the factual issues, must often decide how the parties
ought to have acted, or how a reasonable person would have acted, under the
circumstances. This judgment requires a policy decision— not just an evalua-
tion of the facts.

Professor Harry Kaivcn noted that the civil jury is "the ‘expert’ tribunal
for the two great distinctive issues posed by the common law: drawing the
profile of negligence and handling the individual pricing of damages."71 The
reason we entrust the calculation of damage to the jury has been explained by
federal Judge Charles Wyzanski of Boston: "[T]hc estimate of what loss the
plaintiff suffered can best be made by men who know different standards of
working and living in oar society."72Judge Hogan has observed on the ques-

69. The jury historically functioned not only as fact finder but as a tempering element in
criminal prosecutions. As Mr. Justice Nix observed in his Opinion in Support of Affir-
mance in Commonwealth v. Jonrt. (157) Pa. [563, 568-70], 319 A.2d M2, 146 (197*1), [cert,
dtnud *119 U.S. 1000]. the capacity rf the jury to find voluntary manslaughter even with-
out evidentiary support derives particularly from its "historically recognized mercy
dispensing power." [457 Pa. at 572, 319 A.2d at 1*18] t he absence of a logical basis for a
voluntary manslaughter charge is thus not conclusive of the issue.

United Slates rvrr/ Matthews v. Johnson, 503 K2d 339, 350 n.O (3rd Cir. 197*1) (Adams, J., con-
curring). tat. drnird sub num. Ctisler v. Matthews. *120 U.S. 952 (1975).

70. Michael. The Ruur iluln < {trading. 5 Ut.c. Alll. Cm N.Y. 199-200 (1950). Prolcssor Mi-
chael considered the jttrv function to he more emotional™ *h,in rational. He did not specifically
mention or notice the lawmaking function involved.

71. Kalven. 1hr Dignity of thr Civil Jury. 50 Va. L. Rrv. 1055, 1058 (1964). Srr also, P. Dcvlin,
tufna note 66, at 112-13.

72. Wy/anski. | TrialJudgr's Ftrrdom and Hnpomibility, 65 Hakv. I.. Rrv. 1281. 1287 (1952).



