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§ 09 .55 .536 Alaska Statutes 5 09.55.536

s t a t e m e n t s ,  o p in io n s , o r  r e c o rd s  r e l ie d  u p o n  by  th e  p a n e l nnd  e i t h e r  \  
t r a n s c r ip t io n  o r  o t ln ir  re c o rd  o f  a n y  o r a l  s t a t e m e n ts  o r  o p in io n s ; ' h a l l  
s p e c ify  a n y  m ed icn l o r  s c ie n t i f ic  a u t h o r i t y  re l ie d  u p o n  by  th e  p a n e l ; an d  
s h a l l  in c lu d e  th e  r e s u l t i  o f  a n y  p h y s ic a l o r  m e n ta l e x a m in a t io n  p e r ­
fo rm e d  on  t h e  p la in t i f f .  F n c li m e m b e r  s h a l l  s ig n  th e  r e p o r t  n nd  th e  
s ig n a tu r e  c o n s t i t u t e s  th e  m e m b e r ’s  a d o p t io n  o f  n il s t a te m e n ts  and  
o p in io n s  c o n ta in e d  in  i t ;  h o w e v e r , a  m e m b e r  m a y , in s te a d  o f  s ig n in g  
th e  r e p o r t , s u b m it  a  c o n c u r r in g  o r  d is s e n t in g  r e p o r t  w h ic h  c om p lie s  
w ith  th e  r e q u ir e m e n t s  o t th is  s u b s e c t io n . A  m e m b e r  m a y  n o t  a t t e s t  to  
a n y  p o r t io n  o f  th e  r e p o r t  na to  w h ic h  th e  m e m b e r  is  n o t  q u a l i f ie d  to  g iv e  
e x p e r t  te s t im o n y .

Co) T h e  r e p o r t  o f  th e  pn n e l w ith  u n y  d is s e n t in g  o r  c o n c u r r in g  o p in io n  
is  a d m is s ib le  in  e v id e n c e  to  th e  s a m e  e x te n t  a s  t h o u g h  its  c o n te n ts  w ere  
o r a l ly  t e s t i f i e d  to  by th e  p e r s o n  o r  p e r s o n s  p r e p a r in g  i t . T h e  c o u r t  s h a l l  
d e le te  n n y  p o r t io n  t h a t  w o u ld  n o t  h e  a d m is s ib le  b e c a u s e  o f  la c k  o f  
f o u n d a t io n  fo r  o p in io n  te s t im o n y , o r  o th e rw is e . E i t h e r  p a r ty  m a y  su b  
rn it  t e s t im o n y  to  s u p p o r t  o r  r e fu t e  th e  r e p o r t . T h e  ju r y  s h a l l  be  
in s t r u c t e d  in  g e n e ra l t e rm s  t h a t  t h e  r e p o r t  s h a l l  b e  c o n s id e r e d  and  
e v n lu n tc d  in  t h e  s a m e  m a n n e r  n s n n y  o t h e r  e x p e r t  te s t im on y . A n y  
m e m b e r  o f  t h e  p a n e l m a y  b e  c a l le d  b y  a n y  p n r ty  a n d  m a y  bo 
c r o s s -e x a m in e d  a s  to  t h e  c o n te n ts  o f  t h e  r e p o r t  n r o f  t h a t  m em be r 's  
d is s e n t in g  o r  c o n c u r r in g  o p in io n .

( f )  N o  d is c o v e ry  m a y  b e  u n d e r t a k e n  in  a  c a s e  u n t i l  th e  r e p o r t  o f  th e  
e x p e r t  a d v is o r y  p a n e l is  r e c e iv e d . H o w e v e r , th e  c o u r t  m u y  re la x  th is  
p r o h ib i t io n  u p o n  n s h o w in g  o f  g o od  c a u s e  b y  n n y  p a r ty . I f t h e  p a n o l h a s  
n o t  c o m p le te d  it s  r e p o r t  w i th in  th e  3 0 - d a y  p e r io d  p r e s c r ib e d  in  (b ) o f  
t h is  s e c t io n , ( l ie  c o u r t  m a y , u p o n  a p p l ic a t io n , g r a n t  it a n  a d d it io n a l 3 0  
d a y s .

(g )  M e m b e r s  o f  u p a n e l a r e  e n t i t le d  to  t r a v e l  c x | hmi8C3 an d  p e r  d iem  
in  a c c o r d a n c e  w ith  s t a t e  law  p e r t a in in g  to  m e m b e r s  o f  b o a rd s  a n d ' 
c o m m is s io n s  fo r  a l l  t im e  s p e n t  in  p r e p a r in g  its  r e p o r t .  I f  n pn n e l m em - * 
h e r  is  c a l le d  u p o n  a s  a  w itn e s s  a t  t r i a l  o r  u p o n  d e p o s i t io n , th e  m em b e r  > 
is  e n t i t le d  to  p a y m e n t  o f  a n  e x p e r t  w itn e s s  fe e , w h ic h  m a ”  n o t  exceed  ‘ 
$ 1 5 0  p e r  d a y . A l l  e x p en s e s  in c u r r e d  by  th e  pn n e l s h a l l  be  p a id  b y  th e^  
c o u r t . H o w e v e r , in  nny  c a s e  in  w h ic h  t h e  c o u r t  d e t e rm in e s  th a t  n p a r ty  
h a s  m a d e  a  p a t e n t ly  f r iv o lo u s  c la im  o r  a  p a t e n t ly  f r iv o lo u s  d e n ia l o f  
l i a b i l i t y ,  it  s h a l l  o r d e r  t h a t  a l l  c o s ta  o f  t h e  e x p e r t  a d v is o ry  pnne l be 
b o rn e  by  t h e  p u r ly  m ilk in g  t h a t  c lu im  o r  d e n iu l . .’

(h )  P a r t ie s  to  th e  c a s e  a n d  t h e i r  c o u n s e l m n y  n o t  in i t ia t e  c o m m u n i­
c a t io n  o u t  o f  c o u r t  w ith  m e m b e r s  o f  t h e  pn n e l on  th e  s u b je c t  m a t t e r  o f 
it s  in q u ir y  a n d  r e p o r t  o r  c b u h c  o r  s o l i c i t  o t h e r s  to  d o  s o . e x c e p t  th ro u g h  
o r d in a r y  d is c o v e ry  p ro c e e d in g s . (5  3 3 c h l 0 2 S I . A  1 9 7 6 , ru n ?  2 3 c h l 7 7  
S L A  1 9 7 8 )
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N O T E 8  T O  D E C IS IO N S

Chapter 102, H1.A 1976, enacted in 
violation of Alan. ConaL, art. II, I 14. — 
Whne the frra conference committee 
recommended adoption of a vctaion of ch. 
102, SI.A 1970, that differ id in ninny 
reaprda from the veralon originally passed 
by the hnu»e; the free conference commit- 
tee'a bill waa paaaed by Ihr senate by a 
recorded vole; bul in the houie there waa 
no roll rail or recorded vote and Ihe free 
conference committee bill wan paaaed 
there by a aimulLanroua voire vole, thia 
voice vota constituted 'final p*aa«gr>'*nfch. 
102, .SI,A 1976, and Ihua violated tha 
recorded vote requirement of Alaa. Conat., 
art. II, |  14. i’lumley v George E. Hale. 
M I ) . Inc .Sup Ct Op No IA47 (File Noa. 
4014, 4017). 694 P 2 d  497 11979)

But thia holding la -o be applied 
proapccUvely. — Although Die aupreme 
court held that ch. 102, SLA 1976, waa 
m adid in violation of the recorded vote 
requirement of Alaa. Conat, art. II, I 14, 
the aupreme court held that ita holding in 
thia caar ahould he applied proapectivrly

in light of ita conduaiona Dint ita deciaion 
waa ot." of firat impreaaion, that aubatan- 
tint rrlienre had followed from Ihe legiala- 
tur"'a nlteinative interpretation of law. 
Dint undue hatdship would have reaultad 
from rrlroartive application of ita holding, 
and llint the rationale of the holding did 
not compel retroactivity, Plumley v. 
George E Hale. M D . Inc., Hup. Ct Op. 
No 1847 tFile Noa 4014, 4017), 694 P 2d 
497 (1979)

Therefore, thia tec Don waa not Inval­
idated. - Since neither ch 102, 'j!«A 
1970. nor any other hill pret lomly enacted 
Into law by voice vote, will be overturned 
by ita interpretation of Alaa Conat, art II, 
I 14, the aupreme court did not invalidate 
thia aection However, in order lo effectu­
ate the goala of fairnraa and intelligent 
advocacy, the aupreme court held that thia 
aection would not be applicable in the mal­
practice action* conaolidnlrd for thia 
appeal. I’lumley v. George E Hale, M P., 
Inc.Sup.Ct Op No l&47<FileNo« 4014. 
40171, 694 P 2d 497 11979)

Collateral referrncca. — Validity and cry in medical malpractice claim and 
construction of atata statutory provision aubmiaaion cf such claim to pretrial pantl, 
relating to limitation* on amount of recov- 80 Al.fl.1d 681

S e c .  09.55.5-10. D u r d e n  o f  p r o o f ,  l o )  in  n m a lp r a c t i c e  n c l io n  bunco  
on  th e  n e g l ig e n c e  o r  w ilfu l m is c o n d u c t  n f u h e n l th  en re  p r o v id e r , th e  
p lu in lifT  h u s  th e  b u rd e n  o f  proving by a  p r e p o n d e ra n c e  o f  th e  e v id en ce  

( 1 )  th e  d e g re e  o f  k n ow le d g e  o r  s k i l l  p o s s e s s e d  o r  t h e  d e g re e  o f  c a re  
o r d in a r i ly  e x e r c is e d  t in d e r  th e  c i r c u m s ta n c e s , a l  t h e  t im e  o f  th e  a c t  
c o m p la in e d  o f , b y  h e n l th  c a r e  p r o v id e r s  in  th e  f ie ld  o r  s p e c ia l t y  in  
w h ich  th e  d e f e n d a n t  is  p r a c t ic in g ;

(21  U n it  th e  d e fe n d a n t  e i t h e r  In rk e d  th is  d e g re e  o f  k n  . .a l l e g e  o r  s k i l l  
o r  fn iied  to  c x e r c is o  t h is  d e g re e  o f  c o r e ;  n nd

(3 )  t h u t  a s  n p r o x im a t e  r e s u l t  o f  t h is  In ck  o f  k n ow le d g e  n r s k i l l  o r  th e  
fa i lu r e  to  e x e r c is e  t h is  d e g re e  o f  en re  th e  p ln in tifT  su fT r r rd  in ju r ie s  th a t  
w ou ld  n o t  o th e rw is e  h a v e  b e en  in c u r r e d .

(b )  In  m n lp 'n c t ic e  a c t io n s  th e r e  io n u  p r e s u m p t io n  o f  n e g lig e n c e  on  
th o  p o r t  o f  th e  d e fe n d a n t  (§  1 c h  <9 S I .A  1967; am  i  3 4  c h  1 0 2  S L A  
197F.I
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NOTES TO DECISIONS

The language of Ihlw section Iw wo 
clear nnd unambiguous that the 
aupremn court ir foreclosed from 
broadening Ihe wtnndard contained 
therein through judicial construction. 
Poulin v. Znrtinnn, Sup Cl. Op No. 1204 
(Kile Nos. 2)20, 21271, 042 P2d 251 
11975), unmodified on reheating, 519 P.2d 
1299(1976).

Optometrists were not included In 
thia aection prior to 1976. Steele v. 
United Stales, 463 F Supp .121(1) Alsskn 
1978).

nei|ulretnenlN of surgeon's report. •- 
It ta incumlient upon n surgeon to describe 
accurately and fully in his report of nn 
operation everything of consequence Ihnt 
he did and which his trained rye observed 
during an operation. Patrick v. Sedwick, 
Sup. Ct. Op. No 206 (Kile No, 314). 391 
P.2d 453(1964)

To have rnsximui. probative force, the 
report should be dictated immediately 
after the operation I'atrirk v Hedw.ek. 
Sup, Ct. Op No 206 (Kile No 314). 391 
I 2d 453 (1961).

Informing patirnt of haiards of 
operation. — Tlierc ia good law in support 
of the argument that n doctor need not 
inform the patient of all Ihr hnrsrda 
involved in an operation; that doctora 
frequently tailor the extent of their 
preoperative warnings to Ihr particular

Collateral refrrrnera. — Qualification 
of medical expert witness, 33 Am Jur. 
POF2d. pp. 179 210 

Proximate cause. 13 AI.II2d II 
Aggravation of ir\jurie« as mitigating 

damage* in action againat physician or 
surgeon for malpractice. 50 AlRl’d 1055.

Necessity of expert evidence lo support 
an action for malpractice against a physi­
cian or surgeon, HI AI.R2d 597.

Competency of physician or surgeon of 
school of practice othrr Ihan that to w hich 
defendant belongs to testify in malpractice 
case, 85 AI 112.1 1022 

Standard uf skill nnd tare rrqciirrd of 
specialist. 21 Al.lt.1d 9bj 

(‘•<rn|icirncy of general practitioner Is 
testify at rspeit wllnrss in action sgsmst 
specialist for medical malpractice, 31 
Al.lUd 1163

patient to avoid the unnecetaary anxiety 
and apprehension which such appraisals) 
might arouse in the mind of the patien t'' 
Patrick v. Sedwick, Sup Ct Op. No. 206. : 
(File No. 314). 391 P.2d 453 (1964). i 

Absence of surgeon's personal i 
recollection or of recorded facta not 
defense. — Under the circumstances oft,',- 
the inwlant cane, the court would noti j 
permit the absence of a surgeon's personal 
recollection or of recorded facta to serve a t . : 
s defense in an arijon for mslpractica.J *, 
Patrick v. Sedwick, Sup Ct Op. No. 206/ , 
(Kile No. 314), 391 l\2d 463(1964). I • 

I'rimn facie -*»e of negligence.— Boat I 
Patrick v. Sedwick, Sup Ct Op. No. 206b; 
(Kile No. 3141. .191 P.2d 453 (I960.

Failure of trial court to make finding i r  
of lack of Informed consent waa not \c 
dearly erroneous. Patrick v. Sedwick, 8up.f f  
CL Op No 206 (File No 3141, 391 P.Zd/i 
453 (1964). .. .* j

"Similar communities" Instruction 
did noi convey a standnid of conduct mors IT 
lenient than a national stardard in»truc-| [ 
(ion. Priest v. Lindig. Sup. Cl. Op. No.j *•'.
1660 (File No 30161,583 P.2d 173(1978).,* ( j L
remanded rn other grounds, Sup Ct. Op.™
No 1812.691 P. 2d 1299(19791.

Cited in Baker v Werner, Supi. Ct. Op. ^
No 2541 (File No 5753). 648 P.2d W0,,
(1982).

Competence cf physician or surgeon l&ij 
from one locality to testify. In malprsitics ;(] 
c- .e. na lo sts idard of care required of.,*! 
defendant practicing in another locality,*”  
37 ALR3d 420.

Necessity and sufficiency of showing of*| 
medical witness' familiarity with partl6-j 
ular medical or surgical technique, 
involved in suit, 46 Al.R3d 276.

Patient's failure to return, as directed, 
for examination or treatment u |{  
contributor) nrgligence 100 AIJLId 723 * 

IVopriety, in medical malpractice caa*,1 
of admitting testimony rrgarding physl- 
clan's usual custom or habit in ordwr 
establish nonlinbiliti, 10 AUMth 1241.

Standard of csre owrd to patient try* 
medical specialist as determined by local| 
"like community." slate, national, or other M 
standards. 18 AM(4lh 603 4

304
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S e c .  0 9 .5 5 . 5 4 6 .  A d v a n c e  p a y m e n t s .  In  a n  a c t io n  to  r e c o v e r  d am *  

f  a g e s  u n d e r  A S  0 9 .5 5 . 5 3 0  —  0 9 .5 5 . 5 6 0 ,  r ><i a d v a n c e  p n y m en t m a d e  by  
 ̂ th e  d e fe n d a n t  h e a l t h  c a r e  p r o v id e r  o r  th e  p ro fe s s io n a l l i a b i l i t y  in s u r e r  
I o f  th e  d e fe n d a n t  to  o r  on  b e h a l f  o f  t h e  p l a in t i f f  is a d m is s ib le  a s  e v id en ce  
n o r  m a y  be  c o n s t r u e d  o s  a n  a d m is s io n  o f  l i a b i l i t y  fo r  in ju r ie s  o r  d a m a g e s
• s u f fe r e d  by  th e  p la in t i f f ;  h o w e v e r , a  f in a l  a w a r d  in  fa v o r  o f  th e  p la in t i f f  

s h a l l  b e  re d u c e d  to  th e  e x te n t  o f  a n y  a d v a n c e  p n y m en t . T h e  a d v an c e
I p a y m e n t  s h n ll in u r e  to  th e  e x c lu s iv e  b e n e f it  o f  t h e  d e fe n d a n t  o r  th e  
« in s u r e r  m a k in g  th e  p a y m e n t . (5  35 c h  1 0 2  S L A  1 9 7 6 )

S e c .  0 9 .5 5 . 5 4 7 .  P l e a d i n g  o f  d a m a g e s .  In  a  c a u s e  o f  a c t io n  a g a in s t  
! a h e a l t h  c a r e  p r o v id e r  fo r  m a lp r a c t i c e ,  th e  c o m p la in t  o r  a n y  o th e r  
f p le a d in g s  m ay  n o t c o n ta in  a n  n d  d a n in u m  clause o r  m o n e ta r y  a m o u n t  
i  c la im e d  a g a in n t th e  d e fe n d a n t  h e n l th  c a r e  p r o v id e r , e x c e p t  a s  neces* 
rl sn ry  fo r  ju r i s d ic t i o n a l  p u rp o s e s . (§  3 5  c h  1 0 2  S L A  1 9 7 6 )

[■ S e c .  0 9 .5 5 . 5 4 8 .  A w a r d s ,  c o l l a t e r a l  s o u r c e ,  ( a )  D a m a g e s  s h a l l  be  
L  a w a rd e d  in  a c c o r d a n c e  w ith  p r in c ip le s  o f  th e  c o m m o n  law . T h e  fa c t
b  f in d e r  in  a  m a lp r a c t i c e  a c t io n  s h n ll r e n d e r  a n y  a w a rd  fo r  d a m a g e s  by
F  c a te g o ry  o f  lo s s  T h e  c o u r t  m n y  e n t e r  a  ju d g m e n t  th n t  fu tu r e  d a m a g e s  
I  be  p a id  in  w h o le  o r  in  p a r t  b y  p e r io d ic  p n y m en ts  r a t h e r  t h a n  by  a 
|  lu m p -s u m  p a y m e n t ; th e  ju d g m e n t  s h a l l  in c lu d e , i f  n e c e s s a r y , o th e r  
P ’ p r o v is io n s  to  a s s u r e  t h a t  fu n dB  a r e  a v a i la b l e  a s  p e r io d ic  p a y m e n ts  
Li b e com e  d u e . In s u ra n c e  fr om  a n  a u th o r iz e d  in s u r e r  a s  d e f in e d  in  A S
f 1 2 1 .9 0 .0 8 0  o r  from  th e  M e d ic a l  In d e m n ity  C o r p o r a t io n  o f  A la s k a  is
5 s u f f ic ie n t  a s s u r a n c e  t h a t  fu n d s  w il l b e  a v a i la b le .  A n y  pn rt o f  t h e  a w a rd  
. w h ic h  is  pn id  on  a  p e r io d ic  b a s is  s h a l l  b e  a c tu a te d  a n n u a l ly  a c c o rd in g

to  c h n n g e s  in  th e  c o n s u m e r  p r ic e  in d e x  in  th e  c o m m u n ity  w h e r e  th e  
1 c la im a n t  r e s i d e s . .'n t h is  s u b s e c t io n , f u t u r e  d a m a g e s  in c lu d e s  d a m u g e s  
[ fo r f u tu r e  m ed ic a l t r e a tm e n t ,  c a r e  o r  c u s to d y , lo s s  o f  fu tu r e  e a rn in g s , 
|.  o r  lo ss  o f  b o d ily  fu n c t io n  o f  th e  c la im a n t .
L  (b )  E x c e p t  w h en  th e  c o l la t e r a l  s o u r c e  is  a  fe d e r a l p r o g r a m  w h ic h  by  
^  law  m u s t  s e e k  s u b r o g a t io n  a n d  e x c e p t  d e a th  b e n e f it s  p n id  u n d e r  life  
I ' in s u r a n c e , a  c l a im a n t  m a y  o n ly  r e c o v e r  d n m n g e s  f r om  th e  d e fe n d a n t
* w h ic h  e x ce ed  a m o u n t s  r e c e iv e d  by  t h e  c la im a n t  a s  c o m p e n s a t io n  fo r  
F th e  ir y u r ic s  from  c o l la t e r a l  s o u r c e s , w h e th e r  p r iv u te , g r o u p  o r  g o v e rn - 
|  rn en tn l. n n d  w h e th e r  c o n t r ib u to r y  o r  n o n c o n t r ib u t o r y . E v id e n c e  o f  c o l- 
P la te r a l s o u r c e s , o t h e r  th a n  a  fe d e r a l p r o g r a m  w h ic h  m u s t  b y  law  se ek  
L s u b r o g a t io n  a n d  t h c o e a t h  b e n e f it  p a id  u n d e r  li fe  in s u r a n c e , is n d m is s i*
[I b le  a f t e r  th e  fa c t f in d e r  h a s  r e n d e r e d  a n  a w a r d  T h e  c o u r t  m a y  L ak e  in to  
I  a c c o u n t  t h e  v a lu e  o f  c la im a n t ’s  r i g h t s  to  c o v e r a g e  e x h a u s t e d  o r  
K  d e p le te d  by  p a y m e n t  o f  th e s e  c o l la t e r a l  b e n e f its  b y  a d d in g  b a c k  n re a - 
9  son n b le  e s l im n .» o f  th * .;r  p r o b a b le  v a lu e , o r  b y  e a rm a r k in g  un d  h o ld in g

fo r p o s s ib le  p e r io d ic  p a y m e n t  u n d e r  (n ) o f  t h is  s e c t io n  t h a t  a m o u n t  o f  
[ .  Ih e  a w u rd  th n t w o u ld  o th e rw is e  h i v e  b e en  d e d u c te d , t o  s e e  i f  th e  
L  im p a irm e n t  o f  c l a im a n t ’s  r ig h t s  a c t u a l l y  t a k e s  p la c e  in  th e  fu tu r e , 
ft (S 3 5  c h  1 0 2  S L A  1 9 7 6 )
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The information requested concerning statistics dealing with the expert 
advisory panel process and the medical malpractice suits follows:
Total number o f claims processed since the inception o f AS 09.55.536:

338 claims
Annual number o f claims:

1977 -  12
1978 -  6
1979 -  15
1980 -  12
1981 -  16
1982 -  27
1983 -  32
1984 -  37
1985 -  55
1986 -  31
1987 -  37
1988 -  29
1989 ~ 29 to date 

TOTAL 338 to date*
Information concerning the decision o f the expert advisory panel is not 
complete, since records have not been supplied by the court. Although the 
court sends notices o f dismissals o f cases, data concerning the status o f 
the case at this point is unavailable, therefore a determination can't be 
made concerning fault or no fault on dismissed cases.
The following information might be helpful concerning the final results o f 
some o f the cases:

Dismissed cases: 27 
Dropped cases: 10
Excused expert advisory panel members: 2i *nels 
Panel ruled fault and jury ruled against plaintiti: 1 
Plaintiff ordered to pay settlement: 2

Expert Advisory Panel determination:
Defendant -- No Fault: 138 o r 73% o f the total cases 
Defendant -  Fault: 40 or 21% o f the total cases 
No report available: 93

The number o f judgements entered in favor o f the plaintiff is unknown.



P .O .  Box S I 06 16 
A u k 0  B a v  i AK' 99321 
N o v e m b e r  2 I I 1939

A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n  
4107 L a u r e l  S t r e e t  
A n c h o r a g e *  AK 9950B

D e a r  M r .  S c h a l o w .

T h i s  l e t t e r  i s  m  r e s o o n s e  t o  v o u r  r e q u e s t s  f o r  c o m m e n t s  o n  
HEi336. H e r e  a r e  a  f e w  o f  my t h o u g h t s .

I n c r e a s i n g  t h e  n u m b e r  o f  m e m b e r s  o n  t h e  a d v i s o r y  p a n e l  w i l l  
c o m p l i c a t e  t h e  p r o c e s s  u n n e c e s s a r i l y .  I t  w i l l  m a k e  i t  l e s s  l i k e l v  t o  
h a v e  r e p o r t s  i n  30 t o  oO d a v s .  G o in g  t o  a f i v e  m em be r  p a n e l  ma-/ m a k e  
t h i s  p r o c e s s  s o  a w k w a r d  t h a t  i t  w i l l  u n d e r m i n e  t h e  p u r p o s e  o f  ♦■he p a n e !  
a n d  l e a d  t o  s t r o n g e r  s e n t i m e n t s  to  d l s o a n d  i t  a l t o g e t h e r .

A l a s k a  i s  t h e  o n l y  s t a t e  l i s t e d  i n  E x h i b i t  "A " t h a t  h a s  o n l y  
p h y s i c i a n  m e m b e r s .  I n  S e c t i o n  1. p a r a g r a p h  a* l i n e  16 to  19* t h e  c o u r t  
i s  g i v e n  t h e  p o w e r  t o  d e t e r m i n e  t h e  p r o f e s s i o n s  o r  s p e c i a l t i e s  t o  b e  
r e p r e s e n t e d  o n  t h e  e x p e r t  a d v i s o r y  p a n e l .  S t i p u l a t i n g  l a t e r  i n  S e c t i o n  
1 t h a t  t h r ^ e  o u t  o f  f i v e  m em b e r s  n o t  b e  h e a l t h  c a r e  p r o v i d e r s  
u n n e c e s s a r i l y  r e s t r i c t s  t h e  c o u r t s  a b i l i t y  t o  c h o o s e  t h e  m o s t  
a p p r o p r i a t e  e x p e r t s  f o r  t h e  a d v i s o r y  p a n e l .  Why n o t  l e t  t h e  c o u r t  
d e c i d e  i n  e a c h  c a s e  w h e t h e r  t h e r e  s h o u l d  b e  o n e  o r  no  n o n - h e a l t h  c a r e  
p r o v i d e r  on  a n  i n d i v i d u a l  p a n e l ?

The  d i s c o v e r y  i s s u e  i s  c o n f u s i n g ,  s i n c e  I  d o n ’ t  know  how 
S e c t i o n  2 o r i g i n a l l y  r e a d .  Am I  c o r r e c t l y  i n t e r p r e t i n g  t h e  i n f o r m a t i o n  
p r e s e n t e d  w h en  I c o n c l u d e  T h a t  a s  t h e  1 aw now s t a n d s ,  t h e  p a n e l  c a n  
p e r f o r m  d i s c o v e r y  b u t  t h e  r e s p e c t i v e  p a r t i e s  c a n n o t 7 D o e s  t h i s  h i n d e r  
t h e  p r o c e s s ,  o r  w o u l d  m o re  i n f o r m a t i o n  b e  a v a i l a b l e  t o  t h e  p a n e l  i f  
d i s c o v e r y  w e r e  a l l o w e d  p r i o r  f o a n d  d u r i n g  t h e  e x p e r t  a d v i s o r y  p a n e l  
r e p o r t 7 W o u ld  a l l o w i n g  d i s c o v e r ' ,  d e l a v  t h e  r e p o r t ?  T h e  J i s c o v e r v  
p r o c e s s  c e r t a i n l y  c a n  b e  u s e d  t o  g e n e r a t e  l e g a l  f e e s — i s  t h i s  m o r e  o f  
w h a t  t h e  l a w y e r s  a m e n d in g  t h i s  l a w  a r e  a f t e r 7

I f  t h e r e  a r e  no s e r i o u s  p r o b l e m s  w i t h  ♦he l a w  a s  i t  now 
s t a n d s ,  w i l l  c h a n g i n g  i t  b e n e f i t  t h e  p e r s o n a l  i n j u r v  l a w y e r s ,  t h e  c o u r t ,  
t h e  i n j u r e d  p a r t i e s  b e i n g  r e p r e s e n t e d ,  o r  t h e  p h y s i c i a n s  o n  t h e  p a n e l ?  
E x c e p t  t o  p o s s i b l y  a l l o w  a n  n o n - h e a l t h  c a r e  p r o v i d e r  o n  t h e  p a n e l  w h en  
t h e  c o u r t  m i g h t  d e em  i t  a p p r o p r i a t e .  I  c a n n o t  f i n d  a n v  r e a s o n  t h e  l a w  
s h o u l d  b e  a m e n d e d .

S L n c e r e l v .  . f  

>/M a r c i a  A , L i b e r n t o r e .  M .D .

S a v  S c h a l o w



saUforttfc/ h a  ^
R O D M A N  W I L S O N ,  M . D .

f e l l o w  o f  A m e r i c a n  C o l l e g e  o f  p h y s i c i a n s  

INTERNAL MEDICINE

6 2 3 4  TANAINA DRIVE. ANCHORAGE, ALASKA 9 9 5 0 2 ,  U.S.A.
(9 0 7 )  2 4 3 -5 5 8 3

N o v e m b e r  2 8 ,  1 9 8 9

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r m a n  
L a b o r  & C o m m e r c e  C o m m i t t e e  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
P . O . B o x  V 
J u n e a u ,  AK 9 9 8 1 1

R e :  HB 3 3 6 :  " A n  A c t  r e l a t i n g  t o  m e d i c a l  m a l p r a c t i c e  a d v i s o r y  
p a n e l s . "

D e a r  R e p r e s e n t a t i v e  D o n l e y :

I  am w r i t i n g  a s  a p h y s i c i a n  w h o  s e r v e d  o n  t h e  G o v e r n o r ' s  
C o m m i s s i o n  o n  M e d i c a l  M a l p r a c t i c e  I n s u r a n c e  i n  1 9 7 5  t h a t  
d e v i s e d  t h e  t h r e e - j . e r s o n  e x p e r t  a d v i s o r y  p a n e l  s y s t e m  t o  
a s s i s t  t h e  c o u r t s  i n  a d j u d i c a t i n g  m e d i c a l  m a l p r a c t i c e  
l a w s u i t s .  F o r  12 y e a r s  a f t e r  t h a t  I  s e r v e d  a s  c h a i r m a n  o f  
t h e  M e d i c o - L e g a l  C o m m i t t e e  o f  t h e  A l a s k a  S t a t e  M e d i c a l  
A s s o c i a t i o n .  My  c o m m i t t e e ' s  p r i n c i p a l  t a s k  w a s  t o  r e c r u i t  
p h y s i c i a n s ,  a n d  o c c a s i o n a l l y  o t h e r  e x p e r t s ,  f o r  n o m i n a t i o n  
t o  t h e  c o u r t  f o r  s e r v i c e  o n  p a n e l s  a n d  t o  a s s i s t  p a n e l s  
a d m i n i s t r a t i v e l y  i n  d o i n g  t h e i r  j o b .  T h u s  I  am i n  a p o s i t i o n  
o f  k n o w l e d g e  c o n c e r n i n g  t h e  o r i g i n s  o f  t h e  p a n e l  s y s t e m  a n d  
h o w  t h e y  h a v e  w o r k e d .  U n f o r t u n a t e l y  t h e r e  h a s  n o t  b e e n  a 
s y s t e m a t i c ,  c o m p l e t e  a n a l y s i s  o f  p a n e l  p e r f o r m a n c e ,  a l t h o u g h  
I  h a v e  v / o r k e d  o n  t h i s  t o  s o m e  e x t e n t  i n  p a s t  y e a r s .

HB 3 3 6  w i l l  e m a s c u l a t e  o r  d e s t r o y  t h e  e x p e r t  a i v i s o r y  p a n e l  
s y s t e m .  T h i s  a p p a r e n t l y  i s  t h e  p u r p o s e  o f  t h e  o i l l .

T h e  p r i m e  r e a s o n  f o r  t h e  p a n e l ,  a s  i t  w a s  c r o a t c d  i n  AS
0 9 . 5 5 . 5 3 6 ,  i s  t o  e x p l a i n  t h e  b i o l o g y  o f  t h e  c a s e  t o  t h e  
c o u r t - t o  e x p l a i n  t h e  n a t u r e  a n d  n a t u r a l  m a r c h  o f  d i s e a s e  a s  
a l t e r e d  i n  m o s t  c a s e s  b y  m e d i c a l  i n t e r v e n t i o n .  T h e  p u r p o s e  
i s  a o t  t o  a p p l y  t h e  l a w  t o  c a s e s  o r  t o  a n s w e r  t h e  q u e s t i o n  
a s  t o  w h e t h e r  m e d i c a l  m a l p r a c t i c e  o c c u r r e d .

HB 3 3 6  w o u l d  c o m p l e t e l y  c h a n g e  t h i s  b e c a u s e  o n 1 */ t w o  a t  m o s t  
o f  t h e  p a n e l i s t s  w o u l d  b e  p h y s i c i a n s .  I t  i s  e v e n  p o s s i b l e  
t h a t  a t  s o m e  t i m e s  n o n e  o f  t h e  p a n e l i s t s  w o u l d  b e  
p h y s i c i a n s .  H o w  c o u l d  a p a n e l  w i t h  a m i n o r i t y  o f  m e m b e r s  
b e i n g  " e x p e r t "  i n  t h e  b i o l o g i c a l  i s s u e  a t  h a n d  b e  " e x p e r t " ?  
Who  o t h e r  t h a n  a t t o r n e y s  w o u l d  p r e s u m e  t o  b e  q u a l i f i e d  t o  b e  
n o n - m e d i c a l  e x p e r t s  o n  t h e  c o m m i t t e e ?  T h e  e n t i r e  n a t u r e  o f  
t h e  e x e r c i s e  w o u l d  b e  a l t e r e d  a n d  w o u l d  b e  t h e n ,  i n  my 
o p i n i o n ,  u s e l e s s .
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F e l l o w  o f  A m e r i c a n  C o l l e g e  o f  P h y s i c i a n s  

I n t e r n a l  m e d i c i n e

6 2 3 4  Tanaina  Dr iv e , An c h o r a g e , Alaska 9 9 5 0 2 ,  U.S.A.
(9 0 7 )  2 4 3 -5 5 8 3

N o v e m b e r  2 8 ,  1 9 8 9

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r m a n  
L a b o r  & C o m m e r c e  C o m m i t t e e  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
P . O . B o x  V 
J u n e a u ,  AK 9 9 8 1 1

R e :  HB 3 3 6 :  " A n  A c t  r e l a t i n g  t o  m e d i c a l  m a l p r a c t i c e  a d v i s o r y  
p a n e l s . "

D e a r  R e p r e s e n t a t i v e  D o n l e y :

I  am w r i t i n g  a s  a p h y s i c i a n  w h o  s e r v e d  o n  t h e  G o v e r n o r ' s  
C o m m i s s i o n  o n  M e d i c a l  M a l p r a c t i c e  I n s u r a n c e  i n  1 9 7 5  t h a t  
d e v i s e d  t h e  t h r e e - p e r s o n  e x p e r t  a d v i s o r y  p a n e l  s y s t e m  t o  
a s s i s t  t h e  c o u r t s  i n  a d j u d i c a t i n g  m e d i c a l  m a l p r a c t i c e  
l a w s u i t s .  F o r  12  y e a r s  a f t e r  t h a t  I  s e r v e d  a s  c h a i r m a n  o f  
t h e  M e d i c o - L e g a l  C o m m i t t e e  o f  t h e  A l a s k a  S t a t e  M e d i c a l  
A s s o c i a t i o n .  My  c o m m i t t e e ' s  p r i n c i p a l  t a s k  w a s  t o  r e c r u i t  
p h y s i c i a n s ,  a n d  o c c a s i o n a l l y  o t h e r  e x p e r t s ,  f o r  n o m i n a t i o n  
t o  t h e  c o u r t  f o r  s e r v i c e  o n  p a n e l s  a n d  t o  a s s i s t  p a n e l s  
a d m i n i s t r a t i v e l y  i n  d o i n g  t h e i r  j o b .  T h u s  I  am i n  a p o s i t i o n  
o f  k n o w l e d g e  c o n c e r n i n g  t h e  o r i g i n s  o f  t h e  p a n e l  s y s t e m  a n d  
h o w  t h e y  h a v e  w o r k e d .  U n f o r t u n a t e l y  t h e r e  h a s  n o t  b e e n  a 
s y s t e m a t i c ,  c o m p l e t e  a n a l y s i s  o f  p a n e l  p e r f o r m a n c e ,  a l t h o u g h  
I  h a v e  w o r k e d  o n  t h i s  t o  s o m e  e x t e n t  i n  p a s t  y e a r s .

HB 3 3 6  w i l l  e m a s c u l a t e  o r  d e s t r o y  t h e  e x p e r t  a d v i s o r y  p a n e l  
s y s t e m .  T h i s  a p p a r e n t l y  i s  t h e  p u r p o s e  o f  t h e  b i l l .

T h e  p r i m e  r e a s o n  f o r  t h e  p a n e l ,  a s  i t  w a s  c r e a t e d  i n  AS
0 9 . 5 5 . 5 3 6 ,  i s  t o  e x p l a i n  t h e  b i o l o g y  o f  t h e  c a s e  t o  t h e  
c o u r t - t o  e x p l a i n  t h e  n a t u r e  a n d  n a t u r a l  m a r c h  o f  d i s e a s e  a s  
a l t e r e d  i n  m o s t  c a s e s  b y  m e d i c a l  i n t e r v e n t i c n . T h e  p u r p o s e  
i s  n o t  t o  a p p l y  t h e  l a w  t o  c a s e s  o r  t o  a n s w e r  t h e  q u e s t i o n  
a s  t o  w h e t h e r  m e d i c a l  m a l p r a c t i c e  o c c u r r e d .

HB 5 3 6  w o u l d  c o m p l e t e l y  c h a n g e  t h i s  b e c a u s e  o n l y  t w o  a t  m o s t  
o f  t h e  p a n e l i s t s  w o u l d  b e  p h y s i c i a n s .  I t  i s  e v e n  p o s s i b l e  
t h a t  a t  s o m e  t i m e s  n o n e  o f  t h e  p a n e l i s t s  w o u l d  b e  
p h y s i c i a n s .  H o w  c o u l d  a p a n e l  w i t h  a  m i n o r i t y  o f  m e m b e r s  
b e i n g  " e x p e r t "  i n  t h e  b i o l o g i c a l  i s s u e  a t  h a n d  b e  " e x p e r t " ?  
Who o t h e r  t h a n  a t t o r n e y s  w o u l d  p r e s u m e  t o  b e  q u a l i f i e d  t o  b e  
n o n - m e d i c a l  e x p e r t s  o n  t h e  c o m m i t t e e ?  T h e  e n t i r e  n a t u r e  o f  
t h e  e x e r c i s e  w o u l d  h e  a l t ^ r ^ d  a n d  w o u l d  b e  t h e n ,  i n  my 
o p i n i o n ,  u s e l e s s .



2

F u r t h e r ,  u n d e r  S e c .  2 ,  t h e  p a n e l  w o u l d  n o  l o n g e r  b e  a b l e ,  
a m o n g  o t h e r  t h i n g s ,  t o  d o  t w o  v a l u a b l e  f u n c t i o n s  o f  p r e s e n t  
p a n e l s ,  n a m e l y ,  p h y s i c a l l y  e x a m i n e  p a t i e n t s  ( c l a i m a n t s )  a n d  
a d d u c e  o t h e r  e x p e r t  o p i n i o n  f r o m  c u r r e n t  m e d i c a l  l i t e r a t u r e .  
B o t h  o f  t h e s e  f a c e t s  o f  t h e  p r e s e n t  s y s t e m  a r e  e m i n e n t l y  
p e r t i n e n t

t o  t h e  m e d i c a l  e x e g e s i s  o f  t h e  c a s e  a n d  s h o u l d  n o t  b e  s o  
l i g h t l y  d i s c a r d e d .

I t  h a s  b e e n  v e r y  d i f f i c u l t  t o  g u a g e  w h e t h e r  o r  n o t  t h e  p a n e l  
s y s t e m  i s  s o c i a l l y  c o n s t r u c t i v e  o r  n o t ,  i . e . ,  w h e t h e r  
l a w s u i t s  a r e  h a n d l e d  i n  a w a y  t h a t  i s  f a i r e r ,  q u i c k e r ,  a n d  
o p e r a t i o n a l l y  c h e a p e r  t h a n  t h e  s y s t e m  w i t h o u t  a m i c u s  c u r i a e  
p a n e l s .  I t  m a y  w e l l  b e  t h a t  t h e  p a n e l s  a r e  t o o  p o n d e r o u s  a n d  
h a v e  o u t l i v e d  w h a t e v e r  u s e f u l n e s s  t h a y  o r i g i n a l l y  h a d .  I f  s o  
a f t e r  t h o r o u g h  s c r u t i n y ,  t h e y  s h o u l d  b e  a b o l i s h e d  ( n o t  
v i t i a t e d  a s  i n  HB 3 3 6 )  b u t  t h i s ,  I  s u b m i t ,  s h o u l d  b e  a p a r t  
o f  e l a b o r a t e  t o r t  r e f o r m  t h a t  w o u l d  r e p l a c e  a h o a r y  s y s t e m  
n o  l o n g e r  s e r v i n g  t h e  p u b l i c  w e l l .

R e s p e c t f u l l y ,

R o d m a n  W i l s o n ,  M . D .
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The s i n g u l a r  f e a t u r e  o f  A l a s k a ' s  s y s t e m  f o r  p r e - t r i a l  r e v i e w  o f  

l e g a l  a c t i o n s  a l l e g i n g  m e d i c a l  m a l p r a c t i c e  i s  t h a t  t h e  t h r e e - p e r s o n  

e x p e r t  a d v i s o r y  p a n e l  i s  a l l  m e d i c a l .  A l t h o u g h  t h e  s t a t u t e  ( a p p e n d i x )  

i n  1976  w h i c h  e r f  t e d  t h e  p a n e l s  a l l o w s  any  p e r s o n  e x p e r t  i n  t h e  m a t t e r  

a t  hand t o  s i t  on a p a n e l ,  i n  p r a c t i c e  t h e  c o u r t s  h a v e  a p p o i n t e d  o n l y  

p h y s i c i a n s  o r  o t h e r  m e d i c a l  p r o f e s s i o n a l s  s u c h  as  d e n t i s t s ,  n i  s e s ,  and 

o p t o m e t r i s t s .

Th e  p a n e l  s c r u t i n i z e s  t h e  m e d i c a l  r e c o r d s ,  i n t e r v i e w s  wh om eve r  i t  

w a n t s  t o  i n t e r v i e w ,  e x a m in e s  t h e  p a t i e n t  i f  i t  w i s h e s ,  a n s w e r s  e i g h t  

c a r d i n a l  s t a t u t o r y  q u e s t i o n s ,  e x p a n d s  on i t s  a n s w e r s  i f  i t  d e s i r e s ,  and 

w i t h i n  30 d a y s ,  o r  60 i f  e x t e n s i o n  i s  r e q u e s t e d  and g r a n t e d ,  r e p o r t s  t o  

t h e  c o u r t .

T h e  k e y  q u e s t i o n  is n u m b e r  "Did an i n j u r y  a r i s e  f r o m  the m e d i c a l  
A

c a r e ? "  I f  t h e  a n s w e r  i n  y e s ,  q u e s t i o n  number  7 i s  a l s o  s a l i e n t :  "Was

t h e  m e d i c a l  i n j u r y  c a u s e d  b y  u n s k i l l f u l  c a r e ? "

N o t i c e  t h a t  n e i t h e r  o f  t h e s e  c r u c i a l  q u e s t i o n s ,  n o r  a n y  o t h e r ,  

p r e c i s e l y  a s k s  t h e  p a n e l  t o  d e t e r m i n e  w h e t h e r  o r  n o t  " m a l p r a c t i c e "  

o c c u r r e d ,  a n a t t e r ,  a s  i n  m o s t  j u r i s d i c t i o n s ,  h a v i n g  t o  do w i t h  p r o x i m i t y ,  

s t a n d a r d  o f  c a r e ,  and t h e  l i k e .  The d i s t i n c t i o n  i s  i m p o r t a n t ,  f o r  i t  

a l l o w s  whe  p a n e l i s t s  t o  c o n f i n e  t h e i r  o p i n i o n  t o  m e d i c a l  r a t h e r  t h a n  

l e g a l  q u e s t i o n s .  P a n e l i s t s  a r e  t h u s  c o m f o r t a b l e  as  a r u l e  i n  t h e i r  r o l e  

a s  m e d i c a l  c o n s u l t a n t s  t o  t h e  c o u r t .

O t h e r  s t a t e s  h o v e  c r e a t e d  s c r e e n i n g  p a n e l s  o f  v a r y i n g  s i z e  and 

c o m p o s i t i o n  b u t  u s u a l l y  i n c l u d i n g  a t t o r n e y s  and  l a y  p e r s o n s .  The c l o s e s t  

p a r a l l e l  i s  t h e  p a n e l  i n  L o u i s i a n a  w h e r e  t h r e e  p h y s i c i a n s ,  o b s e r v e d  b y  

a n  a t t o r n e y ,  r e v i e w  c a s e s .  By and l a r g e  t h e y  h a v e  been  c u m be rs o m e ,  

c o s t l y ,  and u n c o n s t i t u t i o n a l .  P a n e l s  i n  F l o r i d a ,  I l l i n o i s ,  M i s s o u r i ,  

N e v a d a ,  N o r t h  D a k o t a ,  P e n n s y l v a n i a ,  Rhode I s l a n d ,  and T e n n e s s e e  have  

c i t h e r  been  r e p e a l e d  o r  h a v e  f a l l e n  t o  c o u r t  c h a l l e n g e .  P a n e l s  p e r s i s t

L



i n  xu  s t a t e s  i n c l u d i n g  A l a s k a .  A l a s k a ’ s p a n e l  s y s t e m  was u p h e l d  b y  t h e
*

A l a s k a  S up reme C o u r t ,  a l b e i t  o b l i q u e l y .  P lum by  v s  H a l e  p o i n t e d  o u t  t h a t  

t h e  f i n a l  v o t e  on t h e  1976 s t a t u t e  i n  t h e  S t a t e  S e n a t e  was b y  v o i c e  

r a t h e r  t h a n  r o l l - c a l l .  The c o n s t i t u t i o n  c a l l s  f o r  r o l l ^ c a l l  v o t e s  on
A

f i n a l  a d o p t i o n  o f  s t a t u t e s .  The A l a s k a  Supreme C o u r t  a g r e e d  t h a t  t h e  

v o t e  was p r o c e d u r a l l y  i r r e g u l a r  b u t  l e t  t h e  s t a t i t e  s t a n d ,  t h r o w i n g  t h e
( X d v o c

c o m p l a i n i n g —p a r t y  a b o n e  by  a l l o w i n g  t h e - p l e a d e r  t o  p r o c e e d  w i t h  two 

c a s e s  w i t h o u t  e x p e r t  a d v i s o r y  p a n e l s .

APPOINTMENT OF PANELS

S i x t y - t h r e e  m e d i c a l  m a l p r a c t i c e  l a w s u i t s  w e r e  f i l e d  i n  s t a t e  c o u r t s  

i n  A l a s k a  i n  t h e  f o u r - y e a r  p e r i o d  1 9 7 8 - 1 9 8 1 .  One c a s e ' was su bs -eq t r e r r f i y  

£ x * f « j f  e r r e d  L U " f  e d u L U l^C U lu  L J u t  i s d  n m m r .  M o s t  c a s e s  w e r e  f i l e d  ‘ n t h e  

T h i r d  J u d i c i a l  D i s t r i c t  ( 3 J D )  i n  A n c h o r a g e  w h e r e  a p p r o x i m a t e l y  o n e - h a l f  

o f  t h e  s t a t e ' s  4 6 0 , 0 0 0  p e o p l e  l i v e .  M o s t  ac ' i n s  named m o r e  t h a n  o n e  

p h y s i c i a n .  One c o m p l a i n t  l i s t e d  13 p h y s i c i a n s .  Ten p h y s i c i a n s  w e r e  

named m o r e  t h a n  o n c e .  D e n t a l  c a s e s  i n v a r i a b l y  nam ed^o ne  d e n t i s t .  One 

d e n t i s t  was  named t w i c e .  An a c t i o n  a g a i n s t  a n  o p t o m e t r i s t  named h i s  

f i v e  c o l l e a g u e s  and t h e i r  c o r p o r a t i o n .  S u i t s  a g a i n s t  p h y s i c i a n s  o f t e n  

named t h e i r  a s s o c i a t e s ,  t h e i r  c l i n i c ,  and t h e  h o s p i t a l  w h e r e  t h e  a g g r i e v e d  

had  l a i n .  An a c t i o n  s o l e l y  a g a i n s t  a  h o s p i t a l  d i d  o c c u r .  A t o t a l  o f  99 

h e a l t h  p r o f e s s i o n a l s ,  i n c l u d i n g  78 p h y s i c i a n s ,  and 33 i n s t i t u t i o n s  w e r e  

named ( T a b l e s  1 and  2 ) .  N o t  i n c l u d e d  i n  t h e  t a b l e s  w e r e  many " J o h n  

D o e ' s "  and  "XYZ C o r p o i a t i o n s . "

C a t e g o r i e s  o f  a l l e g a t i o n s  among 63 l a w s u i t s  a r e  a r r a y e d  i n  T a b l e  3 .  

F a u l t y  s u r g e r y  o*  a v o i d a b l e  c o m p l i c a t i o n ^  o f  s u r g e r y  was c l a i m e d  i n  16 

c a s e s  ( 2 5 % ) ;  no two c a s e s  w e r e  a l i k e .  M i s h a n d l i n g  o f  f r a c t u r e  was 

a l l e g e d  i n  14 c a s e s  ( 2 2 % ) :  f r a c t u r e  was miGsed a c c o r d i n g  t o  t h e  c o m p l a i n t  

i n  f o u r  i n s t a n c e s  ( c e r v i c a l  v r r r e b r a ,  s c a p u l a ,  w r i s t ,  p e l v i s ) ;  a n g u l a t i o n  

o f  t h e  t i b i a  a f t e r  h e a l i n g  was s p e c i f i e d  t h r e e  t i m e s .  F a u l t y  d e n t i s t r y  

was t h e  i s s u e  i n  11 c a s e s  ( 1 7 % ) :  s i x  i n v o l v e d  o r a l  o r  f a c i a l  c o m p l a i n t s

\



m

a f t e r  e x t r a c t i o n ;  f o u r  i n v o l v e d  d i s s a t i s f a c t i o n  w i t h  r o o t - c a n a l  p r o c e d u r e s .  

The a c c u s a t i o n  was f a u l t y  o b s t e t r i c a l  o r  G y n e c o l o g i c  c a r e  i n  e i g h t  

l a w s u i t s  ( 1 3 % ) :  t h e r e  w e r e  two c l a i m s  o f  p r e g n a n c y  a f t e r  t u b a l  l i g a t i o n ;  

tw o  c l a i m s  a l l e g e d  damage f r o m  f o r c e p s  d e l i v e r y  w i t h  d e a t h  i n  o n e  i n s t a n c e  

and  c e r e b r a l  p a l s y  i n  a n o t h e r .  M i s s e d  d i a g n o s i s ,  c a n c e r  t w i c e  and 

y o c a r d i a l  i n f e c t i o n  t w i c e ,  was s p e c i f i e d  i n  e i g h t  a c t i o n s  ( 1 3 % ) .  S i x  

p a t i e n t s  o r  t h e i r  s u r v i v o r s  (10%) w e r e  d i s s a t i s f i e d  w i t h  managem en t  o f  

m e d i c a l  p r o b l e m s ;  no two c a s e s  w e r e  a l i k e .

A l t h o u g h  t h e  s t a t u t e  o r d e r i n g  e x p e r t  a d v i s o r y  p a n e l s ^ '  and  a t  t h e  

same t i m e  c r e a t i n g  a s t a t e - s p o n s o r e d  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y

i n s u r a n c e  c om pany ,  i n i t i a l l y  m a n d a t o r y  f o r  p h y s i c i a n s  b u t  amended i n
\

1977 t o  be  o p t i o n a l ,  and w o r k i n g  m i n o r  t o r t  l a w  a l t e r a t i o n s ^  w a s  e n a c t e d

i n  J u n e  1 9 7 6 ,  t h e  f i r s t  p a n e l  was n o t  a p p o i n t e d  u n t i l  O c t o b e r  1978  ^  
of

p a r t l y  b e c a u s e  i n s t i t u t i o n a l  i n e r t i a s  and p a r t l y  b e c a u s e  f e w  c o m p l a i n t s  
A

w e r e  b r o u g h t  i n  t h e  wake  o f  t h e  new l a w  w h i l e  a t t o r n e y s  p o n d e r e d  i t s  

m e a n in g  and b e c a u s e  o f  u n c e r t a i n t y  a s  t o  w h e t h e r  p h y s i c i a n s  w e r e  i n s u r e d  

o r  n o t .  M o s t  w e r e  n o t  f o r  a t h r e e - t o - f o u r - y e a r  p e r i o d  f r o m  1975  t o  

1 9 7 8 .

11 ( , S

I n  f i v e  i n s t a n c e s  among 62 c a s e s  i n  s t a t e  c o u r t s  p a n e l s  w e r e  n o t

a p p o i n t e d .  I n  t h e s e  p a n e l s  w e r e  n o t  a p p o i n t e d  b e c a u s e  c e r t a i n  j u d g e s
' 4 -  H

— *
 ̂ m i s u n d e r s t o o d  t h e  i n t e n t  o f  t h e  l a w ,  b e c a u s e  t h e  c a s e s  w e r e  d r o p p e d

a f t e r  t h e  c o m p l a i n t s  w e r e  a n s w e r e d ,  o r  b ec a u s e ^  i n  o ne  i n s t a n c e ^  a c h a r g e  

was  d e f e n d e d  s u c c e s s f u l l y  b e f o r e  a j u r y  and an  a p p e a l  on  t h e  i s s u e  o f  

t h e  s t a t u t e  o f  l i m i t a t i o n s  b e f o r e  t h e  m e d i c a l  i s s u e  was c o n s i d e r e d .

N i n e t e e n  j u d g e s  a p p o i n t e d  57 e x p e c t  a d v i s o r y  p a n e l s .  I n  t h r e e  

c a s e s  l a w s u i t s  w o r e  d i s m i s s e d  b e f o r e  t h e  p a n e l s  c o n v e n e d .  I n  a f o u r t h

c a n e  s e t t l e m e n t  o u t  o f  c o u r t  i n  an amount  o f  $ 1 4 2 , 5 0 0  was made when a



n e w b o r n  i n f a n t  d i e d  f r o m  damage t o  t h e  head d u r i n g  f o r c e p s  d e l i v e r y  

w i t h o u t  u s i n g  t l i e  p a n e l .

F i f t y - t h r e e  p a n e l s  c o m p l e t e d '  t h e i r  w o r k  by  f i l i n g  r e p o r t s  a t  t h e  

c o u r t .  F o r t y - e i g h t  o f  t h e s e  w e r e  a v a i l a b l e  t o  t h e  a u t h o r s  f o r  r e v i e w  

and  t h e  o p i n i o n s  as  t o  f a u l t  o r  no f a u l t  a r e  known i n  t h e  f i v e  r e p o r t s  

w h i c h  w e r e  n o t  i n  h and .

PROCESS

I n  3JD t h e  t i m e  l i n e  f o r  l a w s u i t s  f r o m  f i l i n g  t o  p a n e l  r e p o r t  i s  

shown  I n  t h e  f i g u r e .  The s y s t e m  i s  d e s i g n e d  t o  c o m p l e t e  t h i s  p h a s e  i n  

1 0 0  t o  130  d a y s .

N o m i n a t i o n s  f o r  p a n e l  s e a t s  i n  3JD c a s e s  w e r e  made b y  a r r a n g e m e n t  

b e t w e e n  t h e  c o u r t  and t h e  A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n  (ASMA) o r  i n  

a d e n t a l  c a s e  t h e  A l a s k a  D e n t a l  A s s o c i a t i o n  (A D A ) .  As a r u l e  n i n e  names 

w e r e  s u b m i t t e d  t o g e t h e r  w i t h  s u g g e s t i o n s  a s  t o  a p p r o p r i a t e  s p e c i a l t y  

r e p r e s e n t a t i o n .  S o m e t im e s  n i n e  names c o u l d  n o t  be m u s t e r e d  w h e n ,  f o r  

e x a m p l e ,  s p e c i a l i s t s ,  u n i n v o l v c d  i n  t h e  c a s e ,  i n  a s m a l l  f i e l d  l i k e  

n e u r o s u r g e r y  o r  o t o l a r y n g o l o g y  w e r e  s c a r c e .

N o m i n a t i o n s  w e r e  made by  ASMA o r  ADA m e r e l y  upon  a r e a d i n g  o f  t h e  

c o m p l a i n t  o r  o c c a s i o n a l l y  i n  a d d i t i o n  f r o m  h a v i n g  w in d  o t h e r w i s e  o f  t h e  

m a t t e r .  F o r  e x a m p le ,  i n  a c o m p l a i n t  a b o u t  an  I n f e c t e d  compound f r a c t u r e  

n a m i n g  an o r t h o p e d i c  s u r g e o n ,  t h e  ASMA n l g h c  s u b m i t  t h e  names o f  s i x  

o r t h o p e d i c  s u r g e o n s  and t h r e e  I n t e r n i s t s  e s p e c i a l l y  k n o w l e d g e a b l e  a b o u t  

I n f e c t i o u s  d i s e a s e .  None o f  cho n i n e ,  o f  c o u r s e ,  w o u l d  h a v e  been
• I
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i n v o l v e d  i n  t h e  c a r e  o f  t h e  p a t i e n t .  Or i n  a c a s e  a g a i n s t  a d e n t i s t  

a l l e g i n g  m a n d i b u l a r  n e r v e  damage a f t e r  m o l a r  e x t r a c t i o n ,  t h e  ADA and t h e  

ASMA t o g e t h e r  m i g h t  s u g g e s t  t o  t h e  c o u r t  t h e  names o f  t h r e e  d e n t i s t s ,  

t h r e e  o r a l  s u r g e o n s ,  and t h r e e  n e u r o l o g i s t s .

No m in ee s  u s u a l l y ,  b u t  n o t  i n v a r i a b l y ,  l i v e d  w i t h i n  t h e  sa n e  j u d i c i a l  

d i s t r i c t  i n  w h i c h  t h e  c o m p l a i n t  had b ee n  e n t e r e d ,  b u t  s o m e t im e s  o u t - o f -  

c i t y  p a n e l i s t s  w e r e  d e l i b e r a t e l y  p r o p o s e d ,  f o r  e x a m p l e ,  p h y s i c i a n s  f r o m  

F a i r b a n k s  t o  s t u d y  a K c n a i  P e n i n s u l a  c a s e  w h e r e  p h y s i c i a n s  a r e  f e w .

I n  3JD t h e  c o u r t  a l l o w e d  t h e  ASMA o r  ADA 30  d a y s  t o  make n o m i n a t i o n s .  

I n  t h e  54 c a s e s  u n d e r  s t u d y  i t  t o o k  2 t o  41 d a y s  ( m e d ia n  1 4 )  f o r  t h e  

ASMA t o  do t h i s  and  f r o m  2 t o  30 d a y s  ( m e d i a n  1 0 )  f o r  t h e  ADA.

The j u d g e  h e a r i n g  t h e  c a s e  t h e n  s e l e c t e d  a n y  t h r e e  o f  t h e  n i n e  

n o m i n e e s ,  u s u a l l y  a d h e r i n g  t o  t h e  s p e c i a l t y  d i s t r i b u t i o n  p r o p o s e d .  I n  

o t h e r  j u d i c i a l  d i s t r i c t s  j u d g e s  s e l e c t e d  p a n e l s  i n  t h e i r  own m a n n e r ,  

l i s t e n i n g  i n  some i n s t a n c e s  t o  c o u n s e l  f o r  each  s i d e  o r  p e r h a p s  e v e n  t o  

t h e  j u d g e ' s  p e r s o n a l  p h y s i c i a n ' s  r e r o m m e n d a t i o n s . U n s o l i c i t e d  n o m i n a t i o n s  

w e r e  s o m e t im e s  o f f e r e d  b y  t h e  ASMA i n  j u d i c i a l  d i s t r i c t s  o t h e r  t h a n  3JD .

I n  o n e  c a s e  a F i r s t  J u d i c i a l  D i s t r i c t  j u d g e  a l l o w e d  t h e  p l a i n t i f f  t o  

name 2 p e r s o n s  and t h e  d e f e n d a n t  t o  name 1 .  The p l a i n t i f f  c h o s e  a 

p o d i a t r i s t  and  a n o n - p h y s i c i a n  p r o f e s s o r  o f  a n a t o m y ;  t h e  d e f e n d a n t  c h o s e  

a p r o f e s s o r  o f  o r t h o p e d i c  s u r g e r y .  The c a s e  was d r o p p e d  a f t e r  t h ,  a l l  

S e a t t l e  p a n e l  a g r e e d  t h a t  t h e r e  was n o - f a u l t  i n  t h e  m a n n e r  i n  w h i c h  t h e  

A l a s k a  o r t h o p e d i c  s u r g e o n  h a n d l e d  M o r t o n ’ s n e u ro m a  o f  t h e  f o o t  ( u s e  3 6 ) .

T h e r e  w o r e  an a v e r a g e  o f  385 p h y s i c i a n s  and 192 d e n t i s t s  i n  p r i v a t e  

p r a c t i c e  i n  A l a s k a  d u r i n g  t h e  y e a r s  1 9 7 8 - 1 9 8 1 ,  N o m i n a t i o n s  f o r  p a n e l
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p o s i t i o n s  w e r e  made a l m o s t  e x c l u s i v e l y  f r o m  t h e s e  p o o l s .  N u r s e s  and 

o p t o m e t r i s t s  w e r e  s o m e t im e s  p r o p o s e d .  I n  a l l  243 i n d i v i d u a l s  w e r e  

n o m i n a t e d  f r o m  a r o u n d  t h e  s t a t e ,  95 o n c e ,  64 t w i c e ,  28 t h r i c e ,  27 f o u r  

t i m e s ,  15 f i v e  t i m e s ,  -and 14 s i x  o r  more t i m e s .  F o r t y - t w o  p e r c e n t  o f  

t h e  a v e r a g e  p h y s i c i a n - d e n t i s t  p o o l  t h u s  w e r e  n o m i n a t e d  a t  l e a s t  o n c e  

d u r i n g  t h e  p e r i o d .

F i f t y - s i x  p a n e l s  w e r e  a p p o i n t e d ,  c o m p r i s i n g  168 p e r s o n s ,  a l l  b u t  

f o u r  o f  whom w e r e  p h y s i c i a n s  o r  d e n t i s t s .  M a k e -u p  o f  t h e  p a n e l s  b y  

s p e c i a l t y  i s  shown i n  T a b l e  4 .  E x c e p t  i n  d e n t a l  c a s e s  i t  was uncommon 

f o r  p a n e l s  t o  c o n s i s t  o f  i n d i v i d u a l s  a l l  p r a c t i c i n g  t h e  s a n e  s p e c i a l t y  

b u t  t h e r e  w e r e  f o u r  p a n e l s  e n t i r e l y  o f  o b s t e t r i c i a n - g y n e c o l o g i 3 t s ,  t h r e e  

o f  o r t h o p e d i c  s u r g e o n s ,  two o f  i n t e r n i s t s ,  and o ne  e a c h  s o l e l y  o f  r a d i o l o g i s t s ,  

o t o l a r y n g o l o g i s t s ,  o r  o p h t h a l m o l o g i s t s .  I t  was common f o r  an  I n t e r n i s t  

t o  be on a p a n e l  i n v o l v i n g  a c o m p l i c a t i o n  o f  s u r g e r y ,  and  he waa o f t e n  

c h o s e n  c h a i r m a n  ( T a b l e  5 ) .

T h i r t y - t h r e e  i n d i v i d u a l s  w e r e  a p p o i n t e d  t w i c e ,  14 t h r i c e ,  4 f o u r  

t i m e s ,  1 f i v e  t i m e s ,  and 2 s i x  t i m e s .  A f e w  g r u m b l e d  when d e s i g n a t e d  

a g a i n ,  b u t  no o n e  r e f u s e d  t o  s e r v e  u n l e s s  he  d i s c o v e r e d  t h n t  he had been  

i n v o l v e d  i n  t h e  c a r e  o f  t h e  p a t i e n t  a f t e r  a l l ,  was i l l ,  o r  was on  an 

e x t e n d e d  h o l i d a y .

Modus Operand  1 o f  P a n e l s

T he s t a t u t e  c o m p e l s  p r o d u c t i o n  o f  a l l  r e l a t i v e  m e d i c a l  r e c o r d s  and  

o t h e r  m a t e r i a l s  f o r  u s e  by t h o  m e d i c a l  p a n e l .  C o p i e s  o f  r e c o r d s  w o r e  

u s u a l l y  p r o v i d e d  t o  t h e  c o u r t  by  t h e  p l a i n t i f f ,  o f t e n  i n  t r i p l i c a t e ,  and  

w o r e  f o r w a r d e d  to t in :  p a n e l .  R e c o r d s ,  h o w e v e r ,  w e r e  f r e q u e n t l y  i n c o m p l e t e  

o r  c o p i e s  i l l e g i b l e  e s p e c i a l l y  oil m a r g i n s ,  l a b o r a t o r y  r e p o r t *  w o re
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s o m e t i m e s  c o p i e d  o v e r l a i n ,  o n l y  names  an d  d a t e s  s h o w i n g .  A c c o r d i n g l y ,  

p a n e l i s t s ,  h a v i n g  c h o s e n  a  c h a i r m a n  ( two t y p i c a l l y  f i n g e r i n g  o n e )  u s u a l l y  

f i r s t  i n d i v i d u a l l y  i n s p e c t e d  t h e  o r i g i n a l  h o s p i t a l  c h a r t  i f  t h e  c a s e  had 

o c c u r r e d  i n  t h e i r  c o m m u n i t y ,  n e x t  s t u d i e d  x - r a y s  a n d  o t h e r  m a t e r i a l s ,  

t h e n  m e t  i n f o r m a l l y ,  s o m e t i m e s  by t e l e p h o n e ,  t o  d e c i d e  how t o  p r o c e e d .

T h i s  u s u a l l y  i n v o l v e d  i n t e r v i e w i n g  t h e  d e f e n d i n g  p h y s i c i a n  o r  d e n t i s t ,  

q u e s t i o n i n g  n u r s e s  o r  o t h e r  p e r s o n s  h a v i n g  f i r s t - h a n d  k n o w l e d g e  o f  t h e  

m a t t e r ,  and  a r r a n g i n g  t o  e x a m i n e  o r  a t  l e a s t  i n t e r v i e w  t h e  i n j u r e d  

p e r s o n  i f  s t i l l  a l i v e .  I f  h e  had l e f t  t h e  s t a t e ,  i n t e r v i e w i n g  was 

s o m e t i m e s  d o n e  by a  l o n g - d i s t a n c e  c o n f e r e n c e  c a l l .

A murky  a r e a  h a 3  b e e n  i n  t h e  m a t t e r  o f  w h a t  r e c o r d s  t o  k e e p  a n d  

w h e t h e r  t o  a l l o w  r e p r e s e n t a t i o n  a t  h e a r i n g s  a n d  p h y s i c i a n  e x a m i n a t i o n s .  

J u s t i c e s  i n  3JD h a v e  g e n e r a l l y  b e e n  s u p p o r t i v e  o f  i n f o r m a l i t y  i n  t h e s e  

a r e a s ,  l e a v i n g  i t  t o  t h e  p a n e l  c n a i m a n  w h e t h e r  t o  s u f f e r  a t t o r n e y s  an d  

w h e t h e r  t o  m u z z l e  them  o r  n o t .

L i k e w i s e  Che c o u r t  h a s  n o t  i n s i s t e d  upon  r e c o r d e d  o r  w r i t t e n  t e s t i m o n y  

a n d  p r o c e e d i n g s  s o  l o n g  a s  a  l i s t  o f  t h e  names  o f  t* o s e  i n t e r v i e w e d  an d  

d o c u m e n t s  o r  o t h e r  r c s o u r c c c  u s e d  was  a t t a c h e d  t o  t h e  r e p o r t .  The 

s t a t u t e ,  h o w e v e r ,  s p e c i f i c s  t h a t  t h e  p a n e l  " s h a l l  m a i n t a i n  a  r e c o r d  o f  

a n y  t e s t i m o n y  o r  o r a l  s t a t e m e n t s  o f  w i t n e s s e s " .  T a p e  r e c o r d i n g s  o f  

h e a r i n g s  w o r e  made by some p a n e l s ,  b u l  a s  a  r u l e  t h e s e  w e r e  n o t  t r a n s c r i b e d  

o r  s u b m i t t e d .

P h y s i c i a n s  u n d e r s t a n d a b l y  f e l t  m os t  a t  e as e  when  w o r k i n g  a p p r o x i m a t e l y  

a s  t h e y  do when c o n s u l t i n g ,  t h a t  I s  t o  s a y ,  I n v e s t i g a t i n g  t h e  c a s e  

h o w e v e r  t h e y  c h o s e .  A s a l i e n t  d i f f e r e n c e  b e t w e e n  a c o n s u l t a t i o n  and 

t h i s  m o d a l i t y ,  o f  c o u r s e ,  l o  t h a t  I t  I s  a t h r c c - p c r o o n  c o n s u l t a t i o n ,  an 

e x e r c i s e  n o t  c u s t o m a r i l y  p r a c t i c e d  b y  p h y s i c i a n s ,  b u t  on t h e  o t h e r  hand
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not that s trange.

A f t e r  d e l a y s  f o r  r e c e i p t  and  p e r s t i a l  o f  f u r t h e r  r e c o r d s ,  s e a r c h  o f  

m e d i c a l  w r i t i n g s  o n  t h e  t o p i c ,  r e - i n t e r v i e w i n g  and  m u l l i n g ,  o f t e n  l e a d i n g  

t o  a r e q u e s t  f o r  t h e  s t a t u t o r i a l l y  p e r m i t t e d  3 0 - d a y  e x t e n t i o n  o f  t i m e ,  

and s o m e t im e s  a f t e r  p r o d d i n g  f r o m  AS" and ADA, p a n e l i s t s  t y p i c a l l y  m e t  

i n  camera  t o  d i s c u s s  t h e  c a s e ,  t o  d e c i d e  o n  t h e i r  a n s w e r s  t o  t h e  e i g h t  

q u e s t i o n s ,  and t o  d r a f t ,  o r  d e l e g a t e  t h e  c h a i r m a n  t o  d r a f t ,  f u r t h e r  

p a r a g r a p h s  o r  p a g e s  o f  e x e g e s i s .  When thi3 had b e e n  r e v i e w e d ,  r e v i s e d ,  

and s i g n e d  b y  e a c h  p a r t i c i p a n t ,  i t  was d e l i v e r e d  t o  t h e  c o u r t ,  w h i c h
3

p r o m p t l y  d i s t r i b u t e d  i t  t o  a l l  p a r t i e s .

R e p o r t s  h a v e  v a r i e d  i n  l e n g t h  f r o m  e x t r e m e l y  b r i e f  a n s w e r s  t o  t h e  

f i x e d  q u e s t i o n s  t o  l e n g t h y  e l a b o r a t i o n s  r u n n i n g  t o  e i g h t  t o  t e n  p a g e s .

M o s t  h a v e  b ee n  tw o  t o  t h r e e  p a g e s  i n  l e n g t h  and h a v e  i n c l u d e d  a l i s t  o f  

m a t e r i a l s  s c r u t i n i z e d ,  p e r s o n s  q u e r i e d ,  and r e f e r e n c e s  c o n s u l t e d .  M o s t  

r e p o r t s  h a v e  b e e n  d i r e c t  and s p e c i f i c ,  c o v e r i n g  e a c h  p o i n t  i n  t h e  c o m p l a i n t  

h o w e v e r  t r i v i a l .  Some h a v e  been  v e r y  i m a g i n a t i v e .  One p a n e l  p o l l e d  

t w e l v e  g e n e r a l  s u r g e o n s  o n  t h e  q u e s t i o n  o f  w h a t  e a c h  w o u l d  do  i n  a 

h y p o t h e t i c  c a s e  l i k o  t h e  o n e  b e f o r e  '■he p a n e l .  T h e y  us i -d  t h e  r e s u l t s  o f  

t h e  p o l l  t o  s u p p o r t  t h e i r  o p i n i o n .

I t  t o o l :  f r o m  23 t o  308 d a y s  f o r  p a n e l s  t o  c o m p l e t e  t h e i r  w o r k  f r o m  

d a y  o f  a p p o i n t m e n t  t o  d a y  o f  d e l i v e r y  o f  t h e  r e p o r t  t o  t h e  c o u r t .

A v e r a g e  nnd m e d i a n  t i m e s  i n  1 9 7 8 - 1 9 7 9  wa3 . '31 and 104 d a y a  r e s p e c t i v e l y ,  

and  i n  1 9 8 0 - 1 9 8 1 ,  80 and 63 d a y s  r e s p e c t i v e l y  ( T a b l e  6 ) .  As p h y s i c i a n s  

and  d e n t i s t s  h a v e  become a c c u s t o m e d  t o  t h e  t a s k ,  w o r k  h a s  b ee n  d o n e  

f a s t e r  b u t  s t i l l ,  a s  a r u l e ,  n o t  q u i t e  w i t h i n  t h e  3 0 - 6 0  d a y  p e r i o d  

s p e c i f i e d  by  t h e  s t a t u t e ,  and  some p a n e l s  h a v e  been  e x t r a o r d i n a r i l y  s l o w  

i n  c o m p l e t i n g  t h e i r  c h o r e .



Panel members a r e  e n t i t l e d  by the  law. to payment f o r  t ime spent and
V

t r a v e l ,  but pay fo r  t ime i s  the  S t a t e ' s  per diem r a t e  f o r  members of 

boards  and commissions.  As panel work has been done an hour h e re ,  a 

q u a r t e r  nour t h e r e ,  i t  has been a bo ther  f o r  d o c to r s  and d e n t i s t s  to 

compute h i l l s ,  and s i n c e  the  S t a t e  c o n s id e r s  per diem as payment f o r  an 

e ig h t -h o u r  day, or  a t  l e a s t  a f o u r  or f iv e -h o u r  day of  d u ty ,  most p h y s ic i an s  

and d e n t i s t s  have no t  deigned to b i l l .  The amounts a u th o r i z e d  do not 

a dequa te ly  compensate them fo r  the  many hours  expended and the  g r a v i t y  

o f  the  t a sk .  Pay, however, has not been an i s su e  of  importance  to 

d o c t o r s  and d e n t i s t s  thus  f a r .  Even count ing  a d m i n i s t r a t i v e  cou r t  

c o s t s ,  the exper t  adv iso ry  panel system has been inexpens ive  to the 

p u b l ic  to say the  l e a s t .



Find ings  of Panels  and Outcomes of  Cases

The study w i l l  now focus  on the 54 in s t a n c e s  in which the  exper t  

ad v iso ry  panels  f in i s h e d  t h e i r  work. Outcomes both  l e g a l  and medical  

have been t r a c ed  fo r  a t  l e a s t  e ig h teen  months in a lmost every case .

Some d o l l a r  d a t a  a re  e s t i m a te s  r a t h e r  than exac t amounts but r e p r e s e n t  

f i g u r e s  as  c lo s e  as  the  a u th o r s  could o b t a i n .  Amounts of o u t - o f - c o u r t  

s e t t l e m e n t s  and pe rsona l  l e g a l  expenses  a r e ,  as  a r u l e ,  p r i v a t e  in fo rm at ion  

and hard  to g e t .  Valves recorded  a r e  probably a c c u r a t e  to w i th in  20 

p e r c e n t .

A. Cases in  Which Panels  Found Fau l t

Twelve e x p e r t  adv iso ry  pane ls  (22%) found t h a t  i n j u r y  a r o s e  from 

u n s k i l l f u l  c a r e .  Table 7 p r e s e n t s  f e a t u r e s  of t h e se  12 c a s e s .

In f i v e  i n s t a n c e s  su rgery  was deemed to be f a u l t y  by reason  o f  m is takes  

a t  su rg e ry  in t h r ne i n s t a n c e s  and because of p o s to p e r a t i v e  com pl ica t ions  

in  two. In Case 16 the  panel thought  t h a t  a surgeon had severed  a 

t ru n k  of  the  b r a c h i a l  p lexus  in performing a s c a le n e  a n t i c u s  o p e ra t io n ,  

but he was f u l l y  exonerated by a j u r y .  On ap p ea l ,  however, the  case  was 

remanded when l a t e r  su rgery  e l s e  where showed t h a t ,  indeed, the  trunk 

had been seve red .  An o u t - o f - c o u r t  s e t t l e m e n t  in an amount o f  approximate ly  

$250,000 was made. In Case 44 a surgeon cu t  the  femoral a r t e r y  in the 

c o u rse  of a he rn io r rhaphy  on a woman. The ve sse l  was subsequen t ly  

r e p a i r e d  w i th  a p r o s t h e s i s  a t  f u r t h e r  su rge ry .  There i s  p r e s e n t l y  no



ev idence  of  v a sc u la r  i n s u f f i c i e n c y  in the  l imb. F ina l  s e t t l e m e n t  has 

n o t  been made. In Case 49 a g e n e r a l  surgeon of g r e a t  ex per ience  but 

s c a n t  formal t r a in in g  in  p l a s t i c  and r e c o n s t r u c t i v e  su rg e ry  performed 

p r o p h y la c t i c  simple mastectomy and i n s e r t i o n  of a p r o s t h e s i s  on the  l e f t  

a f t e r  modif ied r a d i c a l  mastectomy f o r  carcinoma of the  r i g h t  b r e a s t .  

N ec ro s i s  of the  sk in  and permanent d i s f igu rem en t  occur red  on the  l e f t .  

O r i g i n a l l y  the  surgeon, the  h o s p i t a l ,  the  c r e d e n t i a l s  committee,  and the 

c h i e f  of  su rgery  who allowed him to do " p l a s t i c "  su rge ry  were a l l  named, 

b u t  t h e  c r e d e n t i a l s  committee and c h ie f  of su rge ry  were subsequen t ly  

dropped from the  a c t i o n .  The p a n e l i s t s  a l l  agreed t h a t  t h e r e  was some 

deg ree  of  f a u l t  on the  p a r t  of  the  surgeon, but t h e i r  r e p o r t  hedged.

J u r y  t r i a l  ensued and awarded the  p l a i n t i f f  $220,000. This inc luded  a
5

p o r t i o n  of the  woman's c o s t s  and pre- judgment i n t e r e s t .  In  Case 13 

i n f e c t i o n  complicated replacement of a knee j o i n t  with an a r t i f i c i a l  

d e v ice .  Ankylos is  ensued. The panel did not b e l i e v e  t h a t  the  o r thoped ic  

surgeon was s u f f i c i e n t l y  t r a in e d  and exper ienced to have under taken  the 

p r o s t h e t i c  procedure .  S e t t l e m e n t  in the amount of $85,000 was made. In 

Case 56 glaucoma occurred !l>00N a f t e r  c a t a r a c t  su rg e ry .  V i t r eo u s  m a te r i a l  

ex t ruded  through the  i r i s  i n to  the a n t e r i o r  chamber. Although v i s i o n  

was r.ot l o s t ,  the  panel . e l t  t h a t  the  p a t i e n t  was a t  r i s k  f o r  f u t u r e  

t r o u b l e  in  the  eye. S e t t lem en t  has not ye t  been made.

In t h r e e  in s tan ces  d ia g n o s i s  was missed to the  de t r im en t  of the  p a t i e n t  

in  the  op in io n  of pane ls .  In Case 28 an o p to m e t r i s t  f a i l e d  to a p p r e c i a t e  

t h a t  a p a t i e n t ' s  complaint  of sudden lo s s  of v i s i o n  was due to r e t i n a l  

de tachment .  R efe r ra l  to an oph tha lm olog is t  was delayed fo r  s e v e r a l  days 

by which t ime a s u b s t a n t i a l  amount of v i s io n  was i r r e t r i e v a b l y  l o s t .  A 

panel comprised of two o p h tha lm o log is ts  and one o p to m e t r i s t  se rv ing  as  

chairman thought th a t  while  an o p to m e t r i s t  cannot be considered  competent

ti



to d iagnose  r e t i n a l  de tachment,  t h i s  one should have been a l e r t  enough 

even on a Fr iday a f t e rn o o n  to  suspec t  from the  compla in t  t h a t  something 

d i r e  was happening and should have r e f e r r e d  the  p a t i e n t  on an emergency 

b a s i s  to  an op h th a lm o lo g is t .  Se .c lement in an amount of $240,000 

fo llowed r e c e i p t  of the  panel  r e p o r t  even though, the  a t t o r n e y  f o r  the 

d e fenden t  p r o t e s t e d  t h a t  the  case  was s t i l l  d e f e n s i b l e  on s e v e r a l  grounds.

Case 9 was s e t t l e d  o u t - o f - c o u r t  f o r  $110,000. The e x p e r t  ad v iso ry  panel 

thought t h a t  a family  p r a c t i t i o n e r  should have heeded a r a d i o l o g i s t ' s  

s u g g e s t io n  t h a t  more x - r ay s  be taken in a case  of i n j u r y  to the  neck. 

F r a c t u r e  of the  c e r v i c a l  v e r t e b r a  with p a r t i a l  l o s s  of s e n s a t i o n  and 

s t r e n g t h  in the  l e f t  s i d e  of the body o ccu r red ,  but the  p a t i e n t  ambulates 

s a t i s f a c t o r i l y  w i th  a cane.

In the  t h i r d  case  of  missed d ia g n o s i s  th e  panel blamed an i n t e r n i s t  for  

d ea th  of  a p a t i e n t  due to de lay  in  d iagnosing  and removing carcinoma of 

th e  cecum. Se t t l em en t  i n  an amount of $400,000 was e n t e r t a i n e d  u n t i l  

a n o th e r  phys ic ian  a c t i n g  as a c o n s u l t a n t  to the  de fen se  r e c o n s t r u c t e d  

t h e  c a se  to demonst ra te  conv inc ing ly  t h a t  dea th  had occur red  not from 

the  carcinoma of the  cecum but from a second primary adenocarcinoma of 

th e  lung .  P h y s ic i a n s ,  in  ano ther  s t a t e  (and not named in the  s u i t )  

c a r in g  f o r  t h e  p a t i e n t  a t  t h i s  time had missed t h i s  second tumor. When 

i t  was f i n a l l y  found, they pre tended t h a t  i t  was m e t a s t a t i c  spread from 

t h e  carcinoma of th e  cecum. The l i v e r  was un involved .  F in a l  s e t t l em e n t  

was $225,000.

Panels  found f a u l t  in the  way p hys ic ians  handled two n o n - s u r g i c a l  cases .

A woman had mild v i r a l  pneumonia (Case 7) dur ing  pregnancy and s u f fe re d  

c h es t  pa in  and an x ie ty  when one a f t e r  ano ther  of s ix  p h y s ic i an s  a t tended



her dur ing  s e v e r a l  days of  h o s p i t a l i z a t i o n  inc lu d in g  some days on the  

d e l i v e r y  ward even though she was not in l a b o r .  She recovered  from the  

pneumonia and subsequen t ly  gave b i r t h  to a normal baby. The panel found 

f a u l t  w i th  the  handl ing  of the p a t i e n t ,  s p e c i f i c a l l y  blaming the  p h y s ic i a n s  

f o r  in e p t  communication w i th  the  woman, thus c o n t r i b u t i n g  to  he r  a n x ie t y .

An o u t - o f - c o u r t  s e t t l e m e n t  in a smal l  amount was made. A panel  f a u l t e d  

a p a r t - t i m e  j a i l  phys ic ian  f o r  not c o n su l t in g  a p rev ious  p h y s ic i an  

b e f o r e  r e - o r d e r in g  an o r a l  e s t rogen  p r e p a r a t io n  (Case 37 ) .  The female 

p r i s o n e r  claimed i n j u r i o u s ,  t r a n s i e n t  g a l a c t o r r h e a .  The pane l  ag reed ,  

though p r e c i s e l y  what s i g n i f i c a n t  i n j u r y  had o c c u r re d ,  i f  any, was f a r  

from c l e a r  in  t h e  panel r e p o r t .  The case  was s e t t l e d  f o r  $7,000 by th e  

i n su ra n ce  company on b eha l f  of The S t a t e  of Alaska which insu red  the 

j a i l  phy s ic ian .

Two d e n t a l  cases  (34,35) invo lv ing  ro o t  cana l  p ro c e d u re s ,  bo th  done by 

the  same, d e n t i s t ,  were poor ly  handled in  the  op in ion  of  p an e ls  o f  d e n t i s t s .  

O u t -o f - co u r t  s e t t l e m e n t  in  an amount of  approximate ly  $15,000 was made 

in  Case 34. S e t t l e m e n t  in  an unknown amount was reached in  Case 35.

B. Cases in Which Pane ls  Did Not Find F a u l t  

For ty- two (78%) o f  exper t  ad v iso ry  pane ls  did  not f ind  t h a t  i n j u r y  a ro s e
b

from medical  c a r e .  Table 8 d i s p l a y s  s e l e c t e d  f e a t u r e s  of  th e se  42 

a c t i o n s .

In 25 + case s  the  law su i t  was dropped, d ism issed ,  or summarily d ism issed  

soon a f t e r  the panel r e p o r t .  In 2 + in s ta n ce s  the  judge  awarded p a r t i a l  

c o s t s  to the  de fendan t .



Ic appeared to the  pane ls  t h a t  many t imes th e re  was simply confus ion  on 

th e  p a r t  of the  p l a i n t i f f  about the  n a tu re  of h i s  d i s o r d e r  and about the  

sequence  of medical  ev en ts .  Often he d id  not seem to a p p r e c i a t e  what 

was i n e v i t a b l e  and u n a l t e r a b l e  or what the  outcome would have been 

w i thou t  medical  i n t e r v e n t i o n .  Likewise the re  was m isunders tand ing  about 

what d i s e a s e  and what was t r e a tm e n t ,  about d e c i s io n  p o in t s  in t r e a tm e n t ,  

and about  what c o m p l ica t io n s  a r e  common and not n e c e s s a r i l y  to  be 

a s c r ib e d  to shoddy c a re .  Although l a w su i t  might w e l l  have been aver ted  

in  many in s t a n c e s  had th e  p h y s ic i a n  c a r e f u l l y  exp la ined  th e se  m a t t e r s . t o  

th e  p a t i e n t  or to loved -ones ,  ye t  p a n e l i s t s  did  not f in d  g e n e r a l l y  th a t  

th e  i n j u r i e s  claimed were produced by l a c k  of proper e x p la n a t io n .  An 

ex cep t io n  was Case 7 (Table 7 and t e x t ) .

F r a c t u r e  outcomes, i l l u s t r a t e  these  p o in t s .  Everyone wants a 

" s t r a i g h t " ,  s t rong  bone aga in  no m a t t e r  how complex the  o r i g i n a l  break .

I f  outcome i s  l e s s  than expec ted ,  d isappoin tment  ensues .  The r i s k s  and 

co m p l ica t io n s  of o r th o p e d ic  r e s t o r a t i o n  a re  not o f t e n  unders tood  and 

sometimes no t  f u l l y  expla ined  to an in ju r ed  person or i f  exp la ined ,  not 

hea rd .  Once a panel  s e t  out the  d e t a i l s  and sequence of d e c i s i o n  p o i n t s ,  

p e r s p e c t i v e  u s u a l l y  improved. Indeed th e r e  were no in s t a n c e s  among t h i s  

m a t e r i a l  where f r a c t u r e  t r e a tm e n t  was found to be a t  f a u l t  except  in  

Case 9 (T ab le  7 and t e x t )  where c e r v i c a l  f r a c t u r e  was missed.

The v a lu e  of the  a l l - m e d i c a l  panel  in  s i f t i n g  through the  i n t r a c a c i e s  

of c e r t a i n  cases  is. i l l u s t r a t e d  by an in s ta n c e  of  quick dea th  from 

unrecognized bacte remic  pneumococcal pneumonia (Case 32) in  which the  

panel of i n t e r n i s t s  made the  f i n e  but t e l l i n g  p o i n t ,  an n o ta t in g  i t  

c a r e f u l l y ,  t h a t  m o r t a l i t y  du r ing  the  f i r s t  th ree  days of t h i s  d i s e a s e  i s  

not a l t e r e d  by p e n i c i l l i n  the rapy .  The case  was thereupon dropped, but



the  t r i a l  lawyer exacted a promise from the  de fendan t  t h a t  he would not 

c o u n te r su e  him fo r  b r in g in g  the  a c t i o n .

In Case 54 a c t io n  was brought a g a i n s t  a family  p r a c t i t i o n e r  11 years  

a f t e r  the. b i r t h  of a c h i ld  with  c e r e b r a l  pa l sy .  Prgenancy in  1970 had 

been u n e v en t fu l  u n t i l  membranes ru p tu red  a t  36 weeks. The d o c to r  ordered  

an  in t r av en o u s  d r ip  of p o s t e r i o r  p i t u i t a r y  e x t r a c t  t h r e e  days  l a t e r  to 

s t i m u l a t e  l a b o r .  When va ry ing  f e t a l  h e a r t  r a t e  and meconium s t a i n i n g  

were no ted ,  the  p h y s ic ian  came to the  h o s p i t a l  and e x t r a c t e d  a f l a c c i d  

i n f a n t  by low. fo r ce p s  t e chn ique .  The c h i ld  remains b r a i n  damaged. The 

pane l  was a b le  to show from i t s  a c c u r a t e  knowledge o f  the  s t an d a rd s  of 

p r a c t i c e  in  Anchorage in 1970 (b e fo re  s o p h i s t i c a t e d  f e t a l  m oni to r ing)  

t h a t  the  family  p r a c t i t i o n e r  had not s t r a y ed  from accep ted  p r a c t i c e  of
7

the  day.

In ano the r  in s t a n c e  (Case 33) a panel s u c c i n c t l y  ex, l a in e d  t h a t  s a l p i n g i t i s  

and s t e r i l i t y  were n o t  n e c e s s a r i l y  produced by an i n t r a - u t e r i n e  dev ice  

placed by a family  p r a c t i t i o n e r  but could have j u s t  as  w e l l  been a s s o c i a t e d  

w i th  two ep isodes  of s e x u a l ly  t r a n s m i t t e d  i n f e c t i o n .

Twice (Cases 18, 22) fam i ly  p r a c t i t i o n e r s  were excused by pane ls  from 

not r ecogn iz ing  a c u te  myocardia l  i n f a r c t i o n ,  e v e n tu a l ly  f a t a l ,  in  emergency 

rooms in  smal l  communities.  In  one in s t a n c e  (Case 22) the  p a t i e n t  was 

seen  i n i t a l l y  by a p h y s i c i a n ' s  a s s i s t a n t  on beha l f  of  the  p h y s ic i a n .  He 

wa> q u i t e  unaware t h a t  m yocard ia l  i n f a r c t i o n  could occur in  a 3 0 -y e a r -  

o ld  women who was n e i t h e r  h y p e r t e n s iv e ,  d i a b e t i c ,  o r  obese .  She did  

smoke and was on b i r t h  c o n t r o l  p i l l s  but these  d e t a i l s  were not known to 

the  PA. The case  was e v e n tu a l ly  d ism issed .  The o t h e r  c a se  (Case 18) 

went to t r i a l .  A fam i ly  p r a c t i t i o n e r ,  a medical  s t u d e n t ,  and a h o s p i t a l



were blamed f o r  a l lowing a man who e a r l i e r  in the  day had had c h es t  pain 

l e a v e  an emergency room. In the  EP. he had been asymptomatic and the 

e lec t ro ca rd io g ram  was e i t h e r  normal or c lo se  to normal ( l a t e r  i n t e r p r e t a t i o n s  

v a r i e d ) .  He died a few hours a f te rw ards  on a f l i g h t  to S e a t t l e .  The 

medical  s tu d en t  was dropped from the case  s h o r t l y  b e fo re  t r i a l  began.

The j u r y  exonerated th e  p h y s ic ian  and the  h o s p i t a l .

In 16 + o f  38 in s t a n c e s  s u i t s  progressed toward t r i a l  d e s p i t e  exonera t ing

panel op in io n s .  In one case  (Case 2) two of t h r e e  pane l  members were 
5

deposed. A n e u r o l o g i s t  and an orthoped ic  surgeon r e i t e r a t e d  t h e i r  

s t a n c e  t h a t  a neursurgeon was no t  cu lpab le  f o r  fo o td ro p  caused by damage 

a t  reopera t ' .on  of an a l r e a d y  compromised lumbar ne rve .  Nonetheless  the 

neurosurgeon, on advice  from h i s  i n s u r e r ,  s e t t l e d  o u t - o f - c o u r t  f o r  

$50,000.

In t h e  15 + o th e r  cases  ( t a b l e  8) 8 + o u t - o f - c o u r t  s e t t l e m e n t s  were 

reached ranging from $10,000 to $80,000 + (average  $40,000 +, median 

$25,000 + ) .  Seven + cases  a re  pending but only 2+ a r e  ever l i k e l y  to 

reach, a ju ry???

S u i t s  a g a in s t  c l i n i c s  and h o s p i t a l s  were g e n e r a l ly  s e t t l e d  or  o the rw ise  

d isposed  of  soon a f t e r  the  panel  decided about the  d o c to r .  In no case  

has an a c t i o n  a g a in s t  a c l i n i c  o r  h o s p i t a l  p rogressed  a lone  to t r i a l .

C. Cases Without Expert Advisory Panel Action 

Table 9 l i s t s  l a w su i t s  in which medical  adv iso ry  pane ls  were e i t h e r



n o t  appoin ted  fo r  one reason  or ano ther  o r ,  i f  a p p o in te d ,  d id  not f i n i s h  

t h e i r  work be fo re  the  case  was s e t t l e d .  In one important ca se  (Case ) 

in 1978 a judge misunders tood the  i n t e n t  of the  s t a t u t e  and g ran ted  a 

motion by the  p l a i n t i f f  to proceed without a panel in a  case  of  s u i c i d e  

by drug and a lco h o l .  The de fense  was ab le  to convince the  j u r y  t h a t  a 

f am i ly  p r a c t i t i o n e r  and a h o s p i t a l  were not r e s p o n s ib l e  f o r  the  dea th  

and the  j u r y  d e c i s io n  was narrowly  sus ta ined  on ap p ea l .  The co s t  of 

defending  the  d o c to r s  and the  h o s p i t a l  was $150,000. In  two in s t a n c e s  

(Cases ) r e f e r r e d  to e a r l i e r  the  p l a i n t i f f  was excused from having 

panel  s c r u t i n y  because of  an i r r e g u l a r i t y  in the  way in  which the l e g i s ­

l a t u r e  voted on the  s t a t u t e  c r e a t i n g  the  p a n e l s .  This r u l i n g  did not 

apply  to ocher cases .

In  s e v e r a l  o th e r  cases  pane ls  were appointed but h a rd ly  began t h e i r  

work be fo re  the  case  was dropped,  d ismissed ,  or  s e t t l e d  o u t - o f - c o u r t .

In ? i n s t a n c e s  panel r e p o r t s  have s t i l l  not been r e c e iv e d .

In ano ther  F i r s t  J u d i c i a l  D i s t r i c t  case a panel  s t i l l  had not been 

appo in ted  one year  a f t e r  f i l i n g  of the s u i t .  The case  went to t r i a l  

w i thou t  panel f in d i n g s  and found

Acceptance

(.1) The c o u r t s  in Alaska have g e n e r a l l y  been h e l p f u l  in  implementing 

th e  panel mechanism. In 3JD the  p re s id in g  j u s t i c e ,  the  c o u r t  a a m i n i s t r a t o r  

and h i s  a s s i s t a n t s ,  de fense  and t r i a l  a t t o r n e y s ,  and r e p r e s e n t a t i v e s  of 

ASMA met seve ra l  t imes to work cu t  o rd e r s  and schedules  f o r  panel appointment 

and o p e ra t io n .



Although the  s t a t u t e  a l lows  a t t o r n e y s  " to  o b j e c t  or make s u g g e s t i o n s "  

concerning p a n e l i s t s ,  the  p re s id in g  J u s t i c e  of 3JD has  not pe rm i t ted  

o b je c t io n s  to be p r e -e n p to ry .  Judges have a lmost i n v a r i a b l y  followed 

the  recommendations of ASMA fo r  s p e c i a l t y  d i s t r i b u t i o n .

The c o u r t s  have l e t  panels  proceed in fo rm al ly  and have l e f t  i t  to  the  

panel  chairmen whether to a llow a t to r n e y s  a t  h e a r in g s .  The c o u r t s  have 

ordered th a t  r e p o r t s  be on t i n e ,  but these  d a t e s  have sometimes s l i p p e d  

anyway. Judges have d i s t r i b u t e d  the  op in ions  to a l l  p a r t i e s  promptly 

but no t  be fo re  reading  them, fo r  in one in s t a n c e  (Case 15) a judge  

considered  a  panel r e p o r t  to be so b r i e f  and so poor ly  p repared  t h a t  he 

sea led  i t ,  a l lowing  the a c t i o n  to proceed without panel  r e p o r t .

(.2) At to rneys  unders tandab ly  do not welcome onto t h e i r  t u r f  new 

p l a y e r s  who can t r u n c a t e  t h e i r  cher ished  j o u s t i n g .  To a man t r i a l  

lawyers  o b je c t  to the  ex p e r t  adv isory  panel system.  Defense a t t o r n e y s  

by -a n d - la rg e  do too ,  though some see  m er i t  in the  sys tem,  p a r t i c u l a r l y  

in  the  a u t h o r i t y  of some of the  more s c h o l a r l y  r e p o r t s .  Both t r i a l  and 

d e fense  lawyers have commented on the speed and s p e c i f i c i t y  w i th  which 

p h y s ic i an s  bore  in  upon what a c t u a l l y  in ju red  or bo the red  a p l a i n t i f f .  

They have a l s o  been s u r p r i s e d  a t  how e f f e c t i v e l y  d o c to r s  ca^. l o c a t e  

r e c o rd s  or o th e r  im por tant m a te r i a l  of which they • •* .ware.

Panels  thus have a b e t t ed  d i sco v e ry .  On the o th e r  ha., t some pane ls  have 

no t  looked beyonl m a t e r i a l s  provided by the c o u r t .

To d a t e  the re  has not been much to sugges t  t h a t  o t i o s e  a t t o r n e y s  a r c  

u s ing  panels  to work up a case  for them to see i f  a q u ic k ,  f a v o ra b le
9

op in ion  and th re e  exper t  w i tn e s se s  can be suddenly a cc ru ed .  The cou r t  

has the  power under the law to  a s s e s s  c o s t s  i f  i t  de te rm ines  t h a t  a

I •



claim or a d e n ia l  of  l i a b i l i t y  i s  " p a t e n t l y  f r i v o l o u s " .  Moreover,  some

of the  c o s t s  of de fense  a r e  r e c o v e ra b le  i f  th e re  i s  summary d i s m is s a l  of
10

the  case  under Alaska Court Rule 82.

(3) In su ra n ce  companies, r e t u r n i n g  to the  f i e l d  a f t e r  the  1976 a c t ,  

have been uneasy about the  p a n e l s .  There i s  no way t h a t  they can
II

l e g i t i m a t e l y  i n f l u e n c e  a p ane l .  Thus they f e e l  a  l o s s  of c o n t r o l  of the  

c a se .  I f  a panel  does not f ind  f a u l t ,  the  c a r r i e r  i s  in  a good, though 

not u n a s s a i l a b l e ,  p o s i t i o n .  I f  the  panel f inds  f a u l t ,  c a p i t u l a t i o n  i s  

l i k e l y  even i f  t h e r e  remain p o s s ib l e  de fenses  s i n c e  a t  l e a s t  two and 

u s u a l l y  th r e e  Alaska p h y s ic i an s  have opined th a t  t h e i r  in su red  was 

u n s k i l l f u l  and can be led  i n to  co u r t  to say so to a  j u r y .

D esp i te  t h e i r  m isg iv ings ,  and perhaps  hear tened by the  f a r t  t h a t  t h e r e  

has  never  been an award or s e t t l e m e n t  in excess of $500,000 f o r  medical  

m a lp r a c t i c e  in  Alaska,  in su rance  companies have watched the  panel system
i3

w i th  i n t e r e s t  and have from time to t ime even made h e l p f u l  genera l  

s u g g e s t io n s ,  in  p a r t i c u l a r  warning th a t  panels  should no t  g r a t u i t o u s l y  

e n l a r g e  a case .

(4) Phys ic ians  fo r  t h e i r  p a r t  have mixed f e e l i n g s  about th e  p a n e ls ,  

chough th e r e  f e e l i n g s  a r e  more f a v o ra b le  than no t .  From a d e sp e ra te  

t ime in  1975 when p r o f e s s i o n a l  l i a b i l i t y  insurance  was a v a i l a b l e  to  a 

few p s y c h i a t r i s t s  and to  almost no one e l s e  in Alaska to the  p resen t  

when a t  l e a 3 t  t h r e e  companies, inc lud ing  the one c r e a te d  by the  s t a t e  in 

th e  1976 law, u nde rw r i te  coverage a t  r a t e s  s l i g h t l y  l e s s  than those  in 

Northern  C a l i f o r n i a ,  some o rde r  and ease  of mind haa a t  l e a s t  been 

r e s t o r e d .  Some d oc to rs  choose to remain uninsured ,  f e e l i n g  among o th e r  

t h i n g s  th a t  in su rance  i n v i t e s  c la im s .  These,  in p a r t i c u l a r ,  l i k e  the
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pane ls  f o r  chey g ive  quick d e t e r m in a t io n s  without h igh  Legal f ee s  or 

i n t e r f e r r i n g  a d v ice  from c a r r i e r  a t t o r n e y s .  For Insured d o c t o r s ,  p a r i  

passu ,  c o s t s  can a l s o  he l e s s .  This should e v e n tu a l ly  make insurance  

cheaper .

P hys ic ians  have been o u t s t a n d in g ly  t r a c t a b l e ,  though newcomers a r e  

u n f a m i l i a r  w i th  the  system and o c c a s i o n a l l y  seem not to t a k e  i t  s e r i o u s l y .  

No one has wanted to be on a panel  because the t a sk  i s  d i f f i c u l t ,  even 

p a i n f u l .  More o f t e n  than not in  t h i s  sp a r se ly  popula ted  s t a t e ,  a p a n e l i s t  

i s  judg ing  someone he knows and with  whom he may even s h a r e  c a s e s .  But

no one has r e fu sed  to  s e rv e .

t

(5) There has been no way to t e l l  what the  pub l ic  t h i n k s  abou t  the

ex p e r t  a dv iso ry  panel system. I t  has had no p u b l i c i t y  s i n c e  enactment .

Inasmuch as  a m a j o r i t y  of panel r e p o r t s  favor d e fe n d a n t s ,  t h e r e  a re  

undoubtedly  many d i s g r u n t l e d  p l a i n t i f f s .  But t h i s  h a rd ly  measures 

p u b l i c  s en t im en t .  L e g i s l a t o r s ,  s u r f e i t e d  with the i s s u e  in  1975-1977, 

have paid the  m a t t e r  no a t t e n t i o n  s in c e .

Discussion

During the  d e l i b e r a t i o n s  in 1975 of  the  Governor 's  Commission on Medical 

M a lp rac t ice  In su ran ce  p h y s ic i an s  i n s i s t e d  tha t  a major  d e f e c t  in m a lp r a c t i c e  

a c t i o n s  was cha t  the  medical  s t o r y  was not l a id  out e a r l y  and in proper
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c l i n i c a l  p e r s p e c t iv e . .  Even a t  t r i a l  t h i s  i s  sometimes no t  done.

The exper t  ad v iso ry  panel  mechanism was fashioned  from th e  Commission's 

recommendations to do t h i s .  The aim was to provide b o th  p a r t i e s  soon 

a f t e r  f i l i n g  and w h i le  f u r t h e r  c o s t l y  d iscovery  was s t a y e d  an exp lana t ion  

by t h r e e  knowledgeable persons of the  biology of the c a s e  and how the 

n a t u r a l  process  in  q u e s t io n  had been a l t e r e d  by medical  i n t e r v e n t i o n .

The e ig h t  s t a t u t o r y  q u es t io n s  were to provide the m a t r ix  f o r  t h e  response .  

F u r th e r  e x p lan a t io n  was a l s o  i n v i t e d .

A :p e c i a l  f e a t u r e  of the  law allows panel members the  o p p o r t u n i t y  to 

examine p h y s i c a l ly  the  aggrieved person , i f  a l i v e ,  to h e l p  dete rmine  fo r  

themselves  the n a t u r e  and ex ten t  of  i n j u r y .  Phys ic ians  have no t  ava i l ed  

themselves enough of t h i s  unusual  p r i v i l e g e ,  perhaps b ecau se  the  s i t u a t i o n  

i s  awkward. They have tended to depend e n t i r e l y  upon rev iew  of records  

and in te rv iews.

D e ta i l ed  q u e s t io n in g  (medical  h i s t o r y )  i s  a powerful t o o l  in  the  hands 

of ph y s ic i an s  f o r  de te rm in ing  " t r u t h " ,  J u s t  as i n t e r r o g a t o r i e s  and 

c ross -exam ina t ion  a r c  for a t t o r n e y s .  Phys ic ians ,  however, a r e  more 

g u l l i b l e  than law yers  in  a cc e p t in g  what a person says a s  f a c t ,  f o r  in 

the  u su a l  d o c t o r - p a t i e n t  r e l a t i o n s h i p  th e re  is  l i t t l e  I n c e n t i v e  to  

exaggera te  or d e c e iv e .

In t h '  m a lp ra c t i c e  s e t t i n g ,  however, a p a r t  of the game seems, a t  l e a s t  

to p h y s ic i an s ,  to  be exagge ra t ion  or even mendacity.  Doc to rs  may f a l l  

prey to  t h i s  by b e l i e v i n g  every th ing  a p l a i n t i f f  says .  P e r s p ic a c io u s  

ph y s ic i an s  on a p a n e l ,  however, have been ab le  to d e t e c t  hyperbo le  and 

p r c v o r i c a t i o n ,  r e c o g n iz in g  i t  sometimes as behavioral  s i c k n e s s  o r  n e u ro s i s .
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S t i l l  they s ' .ould seek more o f t e n  to c o r ro b o ra te  what t h e  p l a i n t i f f  

a v e r s  by c a r e f u l  p h y s i c a l  examination of  t h e i r  own.

I t  had been f e a re d  by many t h a t  b i a s  would be so s t ro n g  t h a t  panel 

r e p o r t s  would r e g u l a r l y  whitewash d e fe n d an ts .  Some a t t o r n e y s  con t inue  

to  a s s e r t  t h i s .  But the  o v e r r id in g  a f f l a t u s  of panel work lias been 

p r o f e s s io n a l i s m  r a t h e r  than animus toward a t t o r n e y s .  Too much i s  a t  

s t a k e  in terras of  c r e d i b i l i t y  as  a s p e c i a l i s t  or simply as  a  phys ic i an  

to  r i s k  shading an op in ion  f o r  the  b e n e f i t  of a c o l l e a g u e .  The f a c t  

t h a t  t h r e e  work i n  c o n ce r t  h e lp s .  Each keeps the  o t h e r s  t r u e .

C o n t ra r iw ise  t h e r e  has been l i t t l e  to sugges t  consp i racy  to h u r t  a 

p h y s i c i a n .  Not t h a t  t h e r e  i s  not i n t e r n e c i n e  s t r i f e  among d o c to r s ;  

t h e r e  i s ,  but p a n e l s  have no t  been a b a t t l e g ro u n d  f o r  e x t r a n eo u s  i s s u e s .

I t  should  s u r p r i s e  no one t h a t  a l a r g e  m a jo r i ty  of p a n e l s ,  78% in  t h i s  

e x p e r ien c e ,  have,  so to speak,  found fo r  de fendan ts .  Approximate ly  80% 

of  m a lp r a c t i c e  c l a im s  a c r o s s  the  n a t io n  prove to be w i th o u t  m e r i t .  The 

s u r p r i s e  r a th e r  may be chat  p r o f e s s i o n a l s  have adjudged p r o f e s s i o n a l s  

u n s k i l l f u l  24% o f  the  t ime. Doctors may prove to be h a r s h e r  judges  of 

t h e i r  b re the ren  th a n  j u r i e s .  I t  has no t  always been easy  to  con t inue  to 

p r a c t i c e  in a community where one has dec la red  a c o l l e a g u e  a t  f a u l t .

On the  o th e r  hand p h y s ic i a n s  may measure the  ex ten t  of an i n ju r y  (q u e s t io n  

51 l e s s  thon a j u r y  might,  f o r  they eschew q u an t i fy ing  u n q u a n t i f i a b l e  

t h i n g s  such aa p a i n ,  s u f f e r i n g ,  and l o s s  of consor tium. F o r t u n a t e l y ,  

t h e  s t a t u t e  docs not c a l l  upon the panel  a c t u a l l y  to r a t e  impairment or 

d i s a b i l i t y  and c e r t a i n l y  not to t ransmute  d i s a b i l i t y  i n t o  go ld .

I
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Panel performance has been uneven in q u a l i t y ,  some of i t  poor ,  some 

adequa te ,  some b r i l l i a n t .  Although competent to do c o n s u l t a t i o n s ,  

p h y s ic i a n s  a re  not accustomed to working by th re e s  and not a t tu n ed  in 

c o n s u l t a t i o n  work to answering i n t e r r o g a t o r i e s ,  even the  d isa rn . ing ly  

s t r a i g h t f o r w a r d  q u e s t io n s  in  the  s t a t u t e .  But th e re  i s  reason  to b e l i e v e  

t h a t  Alaskan p h y s ic i an s  a r e  l e a r n in g  how to do t h i s  chore .  .'•lore thoroughgoing,  

ba lanced ,  well-documented r e p o r t s  a r e  now flowing to c o u r t .

Problems remain: (1) Complaints a r e  f r e q u e n t ly  vague and f i l l e d

w i th  e r r o r s  of f a c t .  I t  may not be of much importance l e g a l l y  a t  t h a t  

s t a g e  of the  a c t i o n ,  but i t  does make i t  d i f f i c u l t  a t  t imes to t e l l  what 

the  medical  problem may be and t h e r e f o r e  hard to a d v i s e  the  cou r t  what 

s p e c i a l i s t s  should be impaneled.

(2). Copies of a l l  the  medical  reco rds  a r e  supposed to be d e l iv e red  

to t h e  panel  upon appoin tment.  I t  has sometimes been d i f f i c u l t  f o r  the  

c o u r t  to  g e t  these  from p l a i n t i f f ' s  a t t o r n e y .  Delay comes when the  

panel chairman has to  commandeer records  h im se l f .

(3) Expansion of  a case  by a zealous  p a n e l ,  as mentioned above, 

may prove to be troublesome. Blame not pos i ted  by the  p l a i n t i f f  nay be 

f i x e d .  R a t t l e sn a k es  thus  aroused may be hard to shoot .

(4) In t h i s  and o th e r  r e g a rd s ,  can the  subs tance  of a l a w su i t  be

amended a f t e r  r e c e iv in g  a panel r e p o r t?  I f  so ,  does the panel  reconvene

to  ponder the rev ised  charge? When would such c y c le s  t e r n i n a t c ?  What

about d iscove ry  of important medical  m a te r i a l  a f t e r  tho  r e p o r t  of the
l‘l

panel  has been f i l e d ?  The3c a re  ques t ions  of lega l  procedure  which nay 

r e q u i r e  d e f i n i t i o n .

I

1 1



(5) Phys ic ians  up to now have been e n t i r e l y  c o o p e r a t iv e .  Will

they  main ta in  t h i s  a t t i t u d e ,  p a r t i c u l a r l y  when the  s t a t e  i s  parsimonious

in  paying them fo r  t h e i r  l abor?  Host have not minded, indeed have not

even b i l l e d .  But i s  i s  a proper q ues t ion  to a sk  how long phys ic ians

w i l l  con t inue  to do g rave ,  unp leasan t  work f o r  a f r a c t i o n  of what they

6c u s to m ar i ly  f e t c h  f o r  t h e i r  t i n e .

(6) A more important qu es t io n  i s  w i l l  p h y s ic i a n s  t i r e ?  Will  t h e i r

work on pane ls  d e t e r i o r a t e ?  Overa l l  i t  has been f a r  from p e r f e c t .  The

b e t t e r  t r i a l  a t t o r n e y s  v i r t u a l l y  ig nore  over ly  t e r s e ,  obscu re ,  or  fence-  
/O

s i t t i n g  r e p o r t s .  I f  the  load of m a lp ra c t i c e  a c t i o n s  i n c r e a s e s ,  phys ic ians  

in  c e r t a i n  s p e c i a l t i e s  l i k e  o b s t e t r i c s - g y n e c o l o g y , neu ro su rg e ry ,  o to l a r y n ­

gology, and o r a 1 surgery  w i l l  be overused.  P r a c t i c i n g  p h y s ic i an s  co n ce n t ra te  

enormous energy and a t t e n t i o n  upon t h e i r  p a t i e n t s .  Nothing e l s e ,  except 

m a t t e r s  in  t h e i r  pe rsona l  l i v e s ,  can re p e a te d ly  command t h a t  much focus .

There i s  a l so  a problem w ith  new p h y s i c i a n s ,  perhaps  a t t r a c t e d  to Alaska 

in  p a r t  by r e l a t i v e l y  low medical  m a lp r a c t i c e  in su ran ce  r a t e s .  They did 

no t  know the  wrenching days of the  mid-1970's.  and have l i t t l e  or  no 

f a m i l i a r i t y  w i th  the  panel mechanism. How wel l  w i l l  they perform on a 

panel?  Thus t h e r e  i s  a p o s s i b i l i t y  thr. t the  panel  dev ice  w i l l  wither 

by d e f a u l t  on th e  p a r t  of p h y s ic i an s .

In sum, then,  what of the  exper t  ad v iso ry  panel system? I s  i t  worthwhile?

Is  i t  s o c i a l l y  c o n s t r u c t i v e ?  I t  i s  too e a r ly  to say .  The c o u r t s  and 

medical  p r o f e s s i o n a l s  a r e  s t i l l  l e a r n in g  how to use  i t .  A ttorneys  and 

in su rance  companies a r e  s t i l l  l e a r n in g  how to l i v e  with  i t .  More exper ience  

i s  needed.

In th e  f i n a l  a n a l y s i s  the  panel mechanism should be measured by whether 

i t  l a  f a i r e r ,  qu icker ,  and o p e r a t i o n a l l y  cheaper than the  previous

M
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system.  Perhaps the  only way to de termine  t h i s  with  s c i e n t i f i c  c e r t a i n t y

would be to randomize o r  a l t e r n a t e  cases  p r o s p e c t i v e l y  over a four  or 

f i v e - y e a r  pe r io d ,  then compare the  two groups .  I t  is  u n l i k e l y ,  however, 

t h a t  the  cou r t  or the  L e g i s l a t u r e  would a l low such r a t i o n a l i t y .  Someone

Expert  ad v iso ry  p a n e l s  composed of th re e  medica l  p r o f e s s i o n a l s  found 

among 54 m a lp ra c t i c e  a c t i o n s  in Alaska t h a t  d e fen d an ts  had not caused 

i n j u r y  by u n s k i l l f u l  c a re  in 42 cases  (78%) and th a t  they  had in 12 

in s t a n c e s  (22%). Panel  opin ions  appear to have led to e a r l y  se t t l em en t  

o f  s u i t s  in  many i n s t a n c e s ,  but i t  i s  premature to conclude  th a t  the new 

system i s  f a i r e r ,  q u ic k e r ,  and cheaper than t r a d i t i o n a l  ways of  handling 

medical  m a lp ra c t i c e  l a w s u i t s .

Many people  ga thered  d a ta  fo r  t h i s  s tudy .  We thank p a r t i c u l a r l y  the 

members of the  J u d i c i a r y  Committee of Che Alaska S t a t e  Medical A sso c ia t io n .  

We a l s o  e s p e c i a l l y  thank The Honorable Ralph A. Moody, P re s id in g  J u s t i c e .  

Third J u d i c i a l  D i s t r i c t ,  Alaska fo r  he lp ing to make the  medical  panel

would s u r e l y  appeal h i s
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Footnotes

1. AS 09 ,55 .536 does not a b s o l u t e l y  r e q u i r e  a pane l  " i f  the  co u r t  

d e c id e s  t h a t  an ex p e r t  ad v iso ry  op in ion  i s  not n ece s sa ry  f o r  a 

d e c i s i o n  in  the  c a s e . "  I t  was, however, c l e a r l y  the  recommendation 

of  the Governor 's  Commission on Medical M a lp r a c t i c e  In su rance  in 

1975 and c l e a r l y  the  i n t e n t i o n  of  the  L e g i s l a t u r e  which in c o rp o ra te d  

most of the  Commission's  recommendations i n t o  law in  1976 t h a t  a 

pane l  be s ea ted  in  every case .  The c o u r t s  have now adopted t h i s  

p r a c t i c e .

2.  One United S t a t e s  P u b l i c  H eal th  Se rv ice  p h y s ic i a n  and one s t a t e -  

employed ph y s ic i an  were nominated but not s e l e c t e d .  One USPHS 

o p t o m e t r i s t  was named to a panel  and was chairman.

3. AS 09 .55 .536  a l lows  concur r ing  or d i s s e n t i n g  r e p o r t s .  So f a r  no 

d i s s e n t i n g  reporc  has been subm it ted .  Two concur r ing  o p in io n s  were 

o f f e r e d .

A. F i f t y - f i v e  d o l l a r s  per day.

5. As a l lows  awards to be inc reased  by an amount of i n t e r e s t  

computed from the  day to f i l i n g  to the day of payment. The i n t e r e s t  

r a t e  i s

6. When the  answer to qu es t io n  numbor A was "no" ,  the  remaining 

q u e s t i o n s  were l e f t  unanswered or were marked "N/A."

fli n 
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7. Alaska law, AS 09 .55 .510 ,  a l lows " the  c i rcum stances  a t  the  time of 

the  a c t  complained o f"  to be cons idered  in measuring the  s tandard  

of ca re .

8. Panel r e p o r t s  a r e  ad m is s ib le .

9. P a n e l i s t s  may be c a l l e d  to c o u r t .

10. In a d d i t i o n  a t  l e a s t  one c o u n te r s u i t  a g a in s t  an a t t o r n e y  f o r  

a l l e g e d l y  b r in g in g  a c t i o n  f a l s e l y  i s  under way in  Alaska.

11. P a r t i e s  to a case  and t h e i r  counsel  a r e  en jo ined  by the  s t a t u t e  

from i n i t i a t i n g  communication o u t - o f - c o u r t  w i th  an exper t  adv iso ry  

pane l .

12. The. word " u n s k i l l f u l "  was chosen with g r e a t  c a r e  in d r a f t i n g  

q u es t io n  7, "Was the  medical  i n ju r y  caused by u n s k i l l f u l  ca re?"  A

p h y s ic i an  above a l l  a l l  e l s e  i s  supposed to be s k i l l f u l .  I f  he i s

n o t ,  he i s  no more than a "man on the s t r e e t . "  Lay persons  have 

d i f f i c u l t  in  d i s t i n g u i s h i n g  s k i l l  from la c k  of s k i l l ,  but phy s ic ian s  

do not and tend to scorn i n e p t i t u d e .  This i s  the  q u i n t e s s e n t i a l  

t a l e n t  of th e  a l l - m e d i c a l  p r o f e s s i o n a l  panel  and l a r g e l y  exp la ins  

why t h e r e  has  not been d i s s e n t  anoung p a n e l i s t s .

13. T a c i t  approval of the  panel design  by one in su rance  company came 

when i t  began to appoin t  i t s  own paid exper t  ad v iso ry  pane ls  of 

l o c a l  d o c to r s  to i n t e r p r e t  c la ims,  even u s ing  the  e ig h t -q y es t^o n  

format of the  new law. This i n i t i a l l y  c r e a te d  confus ion among

p h y s ic i an s  and o t h e r s .  The company i s  now more d i s c r e e t  and c a l l s

i t s  p h y s ic i an - in v es t ig d C o rs  something o th e r  than "exper t  adv isory  

p a n e l s . " , t
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16.

One panel did reconvene s e v e ra l  months a f t e r  s u b m i t t in g  i t s  r e p o r t  

when a subsequent  o p e ra t io n  added in fo rm at ion ,  but the p a n e l i s t s  

op in ion  about the  case  did  not change.

A f l a t ,  worthwhile  s t ip en d  (p lus  t r a v e l  expanses ,  i f  any) however 

s imple  or  convolu ted  the  c a s e ,  would be p r e f e r a b l e  to the  p re sen t  

perdiem allowance.  I t  would a l s o  be e a s i e r  f o r  the  cou r t  pay c l e r k  

than p iec ing  to g e th e r  as  now sna tches  of t ime h e re  and t h e r e  in to  

one perdiem u n i t .  The m a t te r  f who pays f o r  d e p o s i t i o n  subsequent  

to  the  panel r e p o r t  i s  a l so  confus ing ,  a l though  the  s t a t u t e  c l e a r l y  

s p e c i f i e s  t h a t  a p a n e l i s t  w i l l  be paid up to $150 per day f o r  

appearance  in  c o u r t  as an exper t  w i tn e s s .  P a n e l i s t s  f e e l  h a r ra s sed  

when they a r e  deposed a t  low f e e s  to r e p e a t  what they have a l ready  

s a i d .  Perhaps r e q u i r i n g  the  p a r ty  deposing a p a n e l i s t  to pay the  

p h y s ic i an  a t  h i s  customary or  an agreed upon f e e  would s o lv e  t h i s  

problem.

Such as  when the  answer to ques t ion  4 i s  "no",  bu t  e x p o s i to ry  

paragraphs  say "maybe".

And c o n s t i t u t i o n a l  (see  page 1).
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June 4, 1986

Closed Cases 

No Fault Found by Expert Advisory Panel

Case Description Legal Cut come Cost of Defense

1 Infected laminectomy dropped
2 Footdrop after disc surgery settled $50,000
3 Lacerated uterus at colposcopy dismissed
4 malaligned wrist fx dismissed
5 missed wrist fx dismissed 1,500
8 post-op adhesions dismissed 15-20,000

10 angulated leg fx dismissed
1 2d facial paresis after extraction disnissed
15 angulated fx femur dismissed
18 missed myo infarction exonerated by jury 91,717
20 pg after tubal ligation dismissed 10 ,0 00
22 missed myo infarction dropped
23d root canal settled 1 1 ,0 0 0
24 missed sickle cell anemia disnissed
25 unnecessary riJb biopsy dropped
27 rogrrt carcinoid dropped .5-10,000 x 4
30 malfunctioning defibrillator settled 45,000 83,666
31 tinnitus p ear surgery disnissed 8 ,000
32 missed pneumonia dropped
33 IDD complications disnissed
36 Morton's neuroma foot dropped 5,843
38 ankle fx surgery exonerated by jury 45,000
39 ncn-unicn fx femur dismissed 6 ,0 0 0
40 cast phlebitis dropped 3,000
41 K-wire hand dropped
42 T & A  sore throat dropped 5,000 +
45d numb face p extractions settled 15,000
47 missed Hodgkin's breast dropped
48 pg after ligation settle 5,000
54 oerebral palsy forceps settled 1,300,000
61 «iH 11 horn settled 60,000
64 cast phlebitis dropped
66 dissatisfied about gastroplasty dropped 5,000

68d multiple tooth extractions settled 30,000
without written oar sent

70d unsatisfactory orthodontics disnissed 6-7 ,0 0 0
74 hamiorraphy atrophy testis jury award 50,000
75 hung self at hospital settled 780,000 (?)
85 bladder t o m  at surgery dropped
90 missed pn child dismissed 1 2 ,0 0 0



Closed Cases

May 20, 1986

No Expert M v i s o r y  Panel 

Description Legal Outcome Cost of Defense

1 1 ovary removed s consent dismissed
17 nerve damage p  shoulder disloc dropped
19 hypoparathyroidism p surg settled 35,000 <20,000
26 missed diverticulitis settled 600,000
43 fx ankle surgery dismissed
46d nunb face p  extractions dismissed
50 severed tendons not served
51 forceps crushed head settled 142,000
55 Hodgkins staging surgery dismissed
5 7 hematoma p groin surgery dismissed
58 missed stress fx femur dismissed 1 ,0 0 0
59 missed fx scapula dismissed 6,394
62n infection after B1 inj not served
63pa delay in dx head inj not served
92 negligent rx craniotomy not served
94 nanm n  suicide exonerated by jury 150,000
95 alteration of records statute of limitations 15,000
96 drowning resusitation child jury award 1,175,000
97 IV infiltration arm child settled 250,000

133 ' S E TTLED 3.69 MILLION
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MKNADLER: What worries me is that despite many years of civil cnforcemep^f environmental laws 
we stMS^ave widespread non-compliance. Let me give you an example^Cccording to the General 
Accountin^Office, a recent study, four oul of every ten industries ivKo discharge toxic waste into 
the nation’s sfcwer systems are violating their discharge permits dyxpite civil compliance. Obviously, 
we don't have eihmgh deterrence, and without this sort of acjimt corporate America is not getting 
the message that IN^as to comply with environmental law^r

MR. LEHRER: Do you tntqk this sends (he new mesydge though on those kinds of cases as well?

MR. ADLER: I think It does toMJicorpora tionv^vho are responsible for complying with pollution 
laws if pursued aggressively. /
MR. LEHRER: Your concern, Mr. SarmrfiKlhat it sends a double message, it may send a message
to the bad guys, but It also sends the/wrong massage to (he good guys as well?

MR. SAMP: Exactly, and it se^ms to me (hat, asSyStated before, that this is not a reasonable
environment in order to allow/uusiness to thrive in thiWountry, that I would certainly agree that
there are appropriate circumstances under which criminaNaw should be enforced. For example, it 
seems to me that any cpmpany that goes out in the middlevnight and takes drums full of toxic 
waste and dumps therp'in a park and does so knowingly and inftqtionally, that sort of corporation 
ought to be indicteir But we're not talking about that kind of clxe here. We’re talking about a 
corporation whicjr had no intention of spilling any oil, did so, perhaj\ through its own negligence, 
and now they’rr  finding themselves in a criminal court.

MR. LEHRER: All right. Mr. Samp, Mr. Adler, thank you both for being wi(h us.

MR. /V0LER: Thank you.

MR/SAMP: Thank you.

FOCUS - NEGLIGENT TREATMENT

MR. MAC NEIL: Next tonight new facts and the new debate about medical malpractice. A major 
study released today found that thousands of hospital deaths and tens of thousands of injuries each 
year arc the result of negligence bul that relatively few victims ever file malpractice claims in 
courts. The study conducted by Harvard researchers examined one state, New York, that drew 
conclusions with implications for a malpractice insurance system nationally. The study was based 
on New York hospital patients in 1984. It found more than 27,000 patients were treated negligently 
in hospital, 6,630 deaths were due in part lo negligence, but only one in eight of the patients 
injured by negligence actually sought compensation and filed malpractice claims. These figures fuel 
an already heated debate over what can be done to cut malpractice insurance costs and improve 
medical care. Pres. Bush spoke last week to doctors at Johns Hopkins University about the impact 
of malpractice lawsuits on medical care.

PRES. BUSH: (February 22) And I ask you today to avoid the understandable urge to practice 
defensive medicine, where doctors fearing litigation too often dictate treatment (hat is unnecessary, 
where the threat of lawsuits threatens the very research that is so desperately needed to save lives, 
and in return, we’ve got to restore common sense and fairness to America’s medical malpractice 
system.

MR. MAC NEIL: Restoring common sense to the system Is the subject of a proposal in this week’s 
New England Journal of Medicine. The article calls for implementing a no fault malpractice 
insurance system. The no fault system would take cases out of courtrooms and set up expert panels 
to compensate victims. We turn now to reaction to today's study and a debate over the no fault 
solution proposal. Dr. David Axelrod Is the New York State Commissioner of Health. He
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commissioned the Harvard Report today and is one of the leading proponents of the no fault 
insurance solution. Harvey Wachsman is a physician and practicing lawyer. He is president of the 
American Board of Professional Liability Attorneys. He's on the faculty of Brooklyn Law School 
and the University of South Florida College of Medicine.
Dr. Axelrod, what is the surprising finding in your study, the large amount of negligence, or the 
small amount of claims?

DR. DAVID AXELROD, New York Health Commissioner: I think it was rather the small amount 
of claims. A previous study done at Stanford approximately 10 years ago Identified roughly the same 
percentage of adverse events, that is injuries to patients that occurred that would lead us to have 
believed at least that the number would be approximately the same. There is a concern I have with 
the data that are being presented and that is that this is an extrapolation from the review of some
30.000 charts to over 2.7 million discharges in 198-4. So to say that numbers of thousands of 
individuals who are identified as having died represents an extrapolation from 1,100 cases in which 
injury was identified in the Harvard study.

MR. MAC NEIL: I see. It’s like a poll. In other words, you’ve taken a sample and you’re saying that 
represents that reality?

DR. AXELROD: That is correct.

MR. MAC NEIL: Right, like a blood sample.

DR. AXELROD: Yes.

MR. MAC NEIL: Okay. Why do you believe there are so few malpractice claims arising out of so 
many cases of negligence?

DR. AXELROD: I think in many instances, the patient is not aware of the fact that any negligence 
has been committed. I think there are difficulties in accessing what is otherwise identified as an 
officious system with respect to the individual person. I don’t think that the average person thinks 
that there is much chance of success. An individual who comes from a lower socii-econoraic 
background may not feel that he has the wherewithal or she has the wherewithal to purse a 
malpractice suit. There is no clear indication that our system is geared to one of social responsibility 
with respect to payment for medical injury and it leads more to an event that looks like entering 
a lottery with respect to a return with a medical malpractice suit.

MR. MAC NEIL: Do you share Pres. Bush’s belief that fear of malpractice claims, that doctors hold 
of malpractice claims, is distorting the medical delivery system?

DR. AXELROD: Yes, I believe that there is a distortion which Is occurring. 1 think it’s occurring 
in a number of different areas. The most important of them may, in fact, be the unwillingness of 
physicians to participate in peer review of their own colleagues. That fear I think has removed an 
important element of maintaining the quality of healthcare within our Institutions. Without full 
participation of physicians, I; Is not going to be possible to have a full review of what happens and 
the manifestation of quality that we would like to have. I do believe there is a cost impact 
associated with the practice of defensive medicine. I don’t know what it is. It's been estimated to 
be 5 percent or 10 percent or 15 percent in various studies.

MR. MAC NEIL: How docs that come about?

DR. AXELROD: Doctors because of their concern for their ultimate testimony in the event that they 
should be faced with a malpractice suit attempt to go to the nth degree with respect to the ruling 
out of diseases. There is an error of commission in many Instances with respect to reaching the 99.9 
percentile In terms of likelihood of a given disease by some very expensive tests. We have a broad 
armamentarium of diagnostic tests, valuativc procedures (hat are available to the valuatlve
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procedures that are available to the medical profession, and the physician may choose to utilize one 
or many of them or all of them in an effort to assure himself that he is not going to be subject to 
litigation by virtue of his failure to have done a single test.

MR. MAC NEIL: Okay. We’ll come back in a moment.
Dr. Wachsman, do you dispute the findings of the survey?

DR. HARVEY WACHSMAN, Malpractice Lawyer: I think the survey’s findings of enormous of 
amount of malpractice in (his country is true. I think that there arc numbers of physicians who are 
alcoholics, drug addicts, psychiatrically impaired. According to the AMA 7 to 9 percent, or thirty 
to forty thousand physicians in this country are impaired. Obviously, that would cause an enormous 
amount of malpractice which does cut across this country, and you extrapolate those numbers, that 
comes out to about 100,000 people a year die because of malpractice In hospitals alone. This was 
a study of hospitals, not even doctors’ offices, and hundreds of thousands of people arc Injured. The 
reason for the great disparity between the numbers of lawsuits and the numbers of malpractice is 
clear. It’s due to deception and fraud practiced by physicians and hospitals in this country, 
misleading patients, so that they do not know, and they are misrepresented to in a wholesale manner 
by physicians so that they cannot find out what exactly occurred. There’s also changing of records, 
forgery that goes on on a national level, that’s as significant as well.

MR. MAC NEIL: But for those patients who do find out and do know or suspect there’s been 
malpractice, Dr. Axelrod said they don’t claim because they think they’re throwing themselves into 
a lottery.

DR. WACHSMAN: It’s not so. First of all. those people who are significantly injured or, in fact, 
were injured, they win the cases because they're meritorious. In our office, we just heard before 
from Dr. Axelrod, there’s very few wins by patients, not so. In our office, more than 90 percent of 
the patients who come to us, who we actually bring a lawsuit for, we win, and although we only 
take about 3 percent of those patients who actually call or contact our office in order to bring a 
suit.

MR. MAC NEIL: Do you agree with Dr. Axelrod and the President that doctors fearing malpractice 
are practicing defensive medicine and that that is raising the cost of healthcare?

DR. WACHSM AN: That's absolutely untrue Thn t'c something thnt hns h e e n  propagated by medicine 
and also obviously misled the President into thinking that there is so much defensive medicine going 
on. There is none essentially, because no test that does not help a patient or at least find the 
diagnosis or help elucidate the diagnosis for that patient in no way assists (he physician in 
defending himself. And the truth of the mailer is, that most malpractice is not due to the 99 
percentile test but is due to three things, one, the physician not showing up, two. I’m talking about 
seeing (he patient and evaluating him rather than over the phone or showing up some other time, 
two, is not taking a proper history, which takes time to evaluate a patient and 80 percent of 
diagnosis is made on history, and three, is not doing a proper, a physical examination. 70 percent 
of all malpractice cases across this country are due to a physician not showing up, not taking a 
proper history, examining, and if you look at (hat, I think any patient is entitled to those things 
and not due to some test that somehow he didn’t do. Those cases we have wide experience, we’ve 
written three volumes in Ihc area, it’s not so.

MR. MAC NEIL: You say it’s not so, but you wouldn’t agree with the cartoon, with the sort of folk 
wisdom that’s in the cartoon in the New Yorker recently where a doctor is saying to a patient, well,
I think it’s just a common cold, but let’s run a full battery of tests just to be sure?

DR. WACHSMAN: No, because that's just not true. Again that’s misrepresentation. There have been 
a lot of things in history, as you’re aware of, that have occurred and knowledge that’s pushed 
around and staled when, in fact, it's not true. The truth is that there is no great defensive medicine. 
The only defensive medicine that does exist, which I do agree with, is when a physician spends
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, more time with his patient, talks him and examines him over a longer period of time, and, therefore,
can see less patients per hour and therefore, there’s a cost to (hat physician because he can't make 
as much money. But it’s certainly not due to tests.

MR. MAC NEIL: Two quite different points of view on this. Now, you arc in favor of replacing the 
present system with a no fault system. Can you explain briefly how that would work and why it 
would improve things, in your view?

DR. AXELROD: I think the first difficulty is that you’ve been talking about the Harvard study 
dealing with medical malpractice. The Harvard study did not deal with medical malpractice. The 
Harvard study dealt with medical injury and the nature of that injury and the extent to which 
negligence was responsible for that injury. Only 1 percent of the cases that were reviewed by the 
Harvard study demonstrated negligence, so (hat what we have tried to do is to define our terms a 
little bit better. We are concerned with a social system which provides justice to those who arc 
injured by virtue of their contact with the healthcare system. Our concern is that the medical care 
system is a hazardous one in terms of your entry into that system because of the nature of the 
interventions, and that there is a distinct possibility for injury. The no fault system which we are 
proposing would have a mechanism by which individuals would be paid on the basis of the nature 
of that injury if there was causality established, rather than fault assigned to a given physician. It 
would not be necessary for an individual to become a plaintiff within an adversarial system in order 
lo be compensated for the injury which occurred.

MR. MAC NEIL: Well, who would decide whether they were at fault, the office or hospital - -

DR. AXELROD: It would presumably be a panel of individuals who would be expert with respect 
to the nature of those injuries, it would work similar to worker’s compensation where those who 
make decisions with respect to occupational health would make a judgment.

MR. MAC NEIL: Why would that be an improvement over the system now?

DR. AXELROD: Because as it currently stands, the Harvard study demonstrates that only 1 in 10, 
approximately 1 in 10 individuals, who have been injured as a result of negligence ever receive any 
kind of compensation. There is nothing to suggest that there is any equity, that it’s an effective 
system with respect to compensation for mcd:r ai injury. ! 'hink what we have to do is to separate 
what it is we’re trying to do. Are we simf/ly ’rying to provide a sm;!1 number of individuals that has 
no relationship to the nature of the injury?

MR. MAC NEIL: In other words, big awards, millions of dollars?

DR. AXELROD: Big awards as opposed to providing everyone who suffers an injury that Is 
significant with a level of compensation that is relevant to the nature of that injury.

MR. MAC NEIL: Why wouldn’t that be an improvement on this system?

DR. WACHSMAN: I think first of all, all it does is grant immunity and that’s what they’re really 
interested in. The whole purpose of the study was not to see to it how they can compensate people 
better but to gain immunity. I can point to Virginia and New Zealand which has no fault. In New 
Zealand, since January 1, 1988, they have a brain damaged baby circumstance —

MR. MAC NEIL: No fault —

DR. WACHSMAN: — no fault system, and they’re going to compensate all these children, the total 
number of children in two years and two months that have been compensated is zero. In New 
Zealand, there’s no fault system where a patient has to prove their case to an official of the 
government. That just doesn’t occur, because they can't do it. One little comment that Dr. Axelrod 
mentioned in passing was the word "causation". The word "causation" means proximate cause under

V
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the law. That Is the most dirficult thing for a malpractice lawyer who’s capable to prove in any 
case. No patient will ever be able to prove it by themselves.

MR. MAC NEIL: In other words, this is just giving the doctors immunity because you’ll never pay 
anybody because the doctors will never admit If they review themselves or a committee reviews them, 
they’ll never admit that there was malpractice.

DR. AXELROD: But we’ve confused two very different things. We’ve confused physician discipline 
and deterrence with an equitable system for compensation for medical injury. Both Dr. Wachsman 
and I would agree that there needs to be a better disciplinary system. I do not believe that there is 
any data that would suggest that the existing malpractice system represents an effective deterrent. 
That was one of the elements of (he Harvard study and I think that there is, if any presence of 
deterrence, it’s very limited.

MR. MAC NEIL: But his point is that the system you’re proposing would represent no deterrence 
at ail.

DR. AXELROD: Oh, no, oh, no, hardly.

MR. MAC NEIL: I mean, he instances no compensation for birth damaged babies under the 
Virginia’s r.c fault system and the inability of patients :n New Zealand under their system to gain 
any admission of malpractice.

DR. AXELROD: Well, there’s, I don’t want to get into other systems, because I think that there are 
complexities about the New Zealand system which has been in place for 15 years that, in fact, has 
not had an effective deterrent system. The Virginia system has been in place for one year in which 
there has been any experience, and I don’t know that that is an appropriate time frame in which 
lo judge the effectiveness of the program. What I think you have to do is identify the fact that we 
have not been as good as we think we have been with respect to oversight of physicians. I think that 
there needs to be a whole new arena in which we evaluate the effectiveness of the oversight of 
government, the failures of the existing physician peer review process, the failures of the hospital 
review process, but I think that the most important thing of all that will challenge the effectiveness 
of any malpractice system, any no fault system even, will be the new information that is emerging. 
One of the major revolutions that has occurred is the availability of information with respect to 
o u tc o m e , with respect to  procedures within institutions, procedures done by physicians. I arr. firmly 
convinced that it is (he public, it is the advocacy of the public, it is the public requesting 
information that is going to change the medical practice in the most imaginative way possible.

MR. MAC NEIL: I’m sorry, gentlemen, but (hat is the end of our time. Thank you both for joining 
us.

RECAP

MR. LEHRER: Again, the major stories of (his 'Wednesday, Nicaragua's Sundinista gu* eminent 
declared a unilateral cease-fire in the war against the conlras. On the Newshour, Pres. Ortega said 
if the contras refuse to disband, he will do what is needed lo defend his nation. And after five 
previous attempts, NASA successfully launched the space shuttle Atlantis.
Cood night, Robin.

MR. MAC NEIL: Cood night, Jim.
That’s the Newshour tonight and wc will be back tomorrow night. I’m Robert MacN'eil. Good night.
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Division: Insurance ■ , A/ ; >! Date:_____ 11 /3Qlfl3-

Ar-pre^edbyCommissioner: l.P.ri^.M p r rn l  fnf.f  Date: 1
Agency: Department of Ccmnercc & LL.cr.omir. flpvrlnnnrn±-

Distnbudon (by preparer):
Legislative Finance 

Legislative Sponsor 

Requestor

Cffie* of Management and Budget ]
I'rcp&.ted Agencyfws)  °*
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S T A T E  O F  A L A S K A  

OFFICE OF THE QOVEAMOfl

BILL ANALYSIS

O f P A A T M tW T O C rtM O N M U N U M M H

Commerce 4 Econ. Dev. Insurance HB 337

9 P O M O O M

Labor 4 Coirmerce Committee
3HQHT TITLE OP I U
M alpractice Insurance for Health Care Providers

DtPAKTVIIKT POA1TTON

N eutra l
date COMUtAAKX

/ n  S U M ! d A R Y  /
OTNfcjt AOINCIE* APPICTtO AY M U

Unknown

c o w r r r r v c M T  o a o u p t m  A P r t c T t o  r r  m u

Hospital? and Physicians

ONOANtiATIONAl SUPPOHT POH M U

Unknown

O W O A X tfA T lO H A A . O P P O M T K 3 H  T O  M U

Unknown

H i C M .  IM PACT: □  NOW* □ PT9CAL NOT* ATTACMO
SACXQAOUNcyuOrtCATrv* in t ik t

• u K . v f t  o p  e 'V L 'o » ? o n . * t *  t r r t c T S

It appears that the Intent of  this l egislation Is for a physician to provide a hospital
malpra ct ic e cover age  for liability aris in g out of the physician's medical practice. As

drafted, however, It does not limit the coverage requirement to the vicarious liability of 

the hospital. As a result, liability for the negligence of the hospital might be 

transferred to the physician.

As drafted, the required provision only applies to an insurance policy, not to the 

physician. An issue currently exists in wnich uninsured physicians practice at 

hospitals. This provision m ig ht  increase the disincentives for ca rr yi ng  insurance.

It is p ro ba bl e that as written this legislation wo ul d result in a substantial premium

increase for health care providers.

AM tHOW lXTl PHOPCW0

mml 3811

9i«ca*•» i  l l )
M A M  A T T A C H  A  ( V U A A T 1  « H M T  P O «  A M m O N A L



HB 337

A na lysis of Bill/Program Effects:

(Continued)

The fiscal impact for the division would be m od erate to substantial. 

The division would receive a number of filings providing the additional 

c ov er a ge  which would require substantial time to establish an 

appropriate rate which would be neither inadequate nor excessive.

SG/mml381t 
080789c



HOUSE COMMITTEE REPORT
(7)
Date Referred: F e b r u a r y  16, 1990 F U R T H E R  REFERRALS:

Date of C o m m i t t e e  Action: _____________  F I N AN CE

The J U D I C I A R Y  C o m m i t t e e  c o nsidered: HB 337

H O U S E  B I L L  NO. 337 M A L P R A C T I C E  I N S U R A N C E

"An Act r e l a t i n g  to m a l p r a c t i c e  i n s u ra nc e for h e a l t h  care pr ov id e r s . "

R E C O M M E N D A T I O N S :
be r e p l a c e d  w i t h

] t he same title 
] a n e w  title

h av e a t t a c h e d  amendment(s) 

do p a s s  

do n o t  pa ss  

no r e c o m m e n d a t i o n  

i nd iv id ua l r e c o m m e n d a t i o n s  

a d d i t i o n a l  r e f er ra l to the C o m m i tt e e

A D O P T S :

A T T AC HE S N E W  F I S C A L  NOTE(s):
(Dept)

[ ] fiscal i m p a c t _______________

[ ] zero fiscal note 

[ ] zero w i t h  analysis_

l e t t e r  of intent

A P P R O V E S  PREVIOUS:

[ ] fiscal note(s) _____

t ] zero fisca l  note(s)

[ ] zero f n / a n a l y s i s

(Date/Dept)

S I G N I N G  DO PASS: SIGNING:
(Check approp. column)

C h a i r m a n ' s  Signa t u r e



HOUSE COMMITTEE REPORT

:C ^

Date of C o m m i t t e e  Action:

( V
Date Referred: M a y  4, 1989 F U RT HE R REFERRALS:l J U D I C I A R Y

7  
>

The L A B O R  & C O M M E R C E  C o m m i t t e e  considered: HB 337

HOUSE B I L L  NO. 337 [MALPRACTICE INSURANCE]
"An A ct r e l a t i n g  to m a l p r a c t i c e  i n su rance for h e a l t h  care p r o v i d e r s . "

R E C O M M E N D A T I O N S : /) ^  j / ~ 2  ~7 / /  f A  \ [ ] the same title
[ b e  r e p l a c e d  wi th  f l J  /  { [ \Q  a n e w  title

[ ) h a v e  a t t a c h e d  amendment(s)

EX'] do p a s s

[ ] d o  n o t  pass

[ ] n o  r e c o m m e n d a t i o n

[ ] in d iv i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  re fe rr al  to t h e     C o m m i tt e e

S I G N I N G  DO PASS SIGNING: /
.^ C h e c k  a p p r o ] o y ^ 'c o lu m n T '

ADOPTS: letter of intent

A T T A C H E S  N E W  F I S C A L  NOTE(s):

zero f i sc al  note

zero w i t h  a n a l y s i s

A P P R O V E S  PREVIOUS:

[ ] fiscal note(s) _____

[ ] zero fiscal note(s)

[ ] zero f n /a na ly si s

(Date/Dept)

*<9<f

C h a i r m a n ' s  S i g n a t u r e



ALEUTPLAZA
4000 OLD SEWARD HWY., SUITE 203 
ANCHORAGE, ALASKA 99503 
(907)563-3414

February 13, 1990

R epresentative Dave D onley, Chairm an 
Labor and Commerce Comm ittee 
House o f  Representatives 
State o f  A laska 
PO Box V
Juneau, A laska 99811

I V / r T / ^ A  M e d ic a l  I n d e m n i t y
I V X J L V - ^ X J l  C o r p o r a t i o n  o f  A la s k a

Dear C hairm an D onley:

I tes tified  in fron t o f the House Labor and Commerce Comm ittee and was requested to 
subm it m y  comments in  w ritin g . Please share this w ritten  testim ony w ith  the other 
com m ittee  members.

Chairm an D onley and Com m ittee members, I am M ary Pierce, Executive D irecto r o f M IC A . 

C SH B334 - R equiring insurance o f outstanding judgem ent.

W c wanted to make a few  b rie f in fo rm ationa l comments on this b il l .  We, like  a ll insurance 
com panies, have unde rw riting  requirem ents to w rite  physicians. We do gather previous 
c la im s experience and our U n de rw ritin g  Manager and the U n de rw ritin g  Com m ittee may not 
cover an app licant based upon that experience. In other words, we do not o ffe r insurance 
coverage to  a ll applicants. I f  this b il l  is passed we wanted the com m ittee to know  that 
physicians w'.-h an ju tstand ing judgem ent may not be able to procure coverage and 
therefore not abu  to practice.

CSHB336 - M edica l M a lpractice  A dv iso ry  Panels.

w T r e e l  strong ly  that i f  current M edica l M alpractice A d v iso ry  panels are to w ork  they 
need to be comprised o f  experts, more im portan tly  specialists who can understand the 
technica l m edica l procedures and make assessments that o ffe r  the judge and both parties 
accurate m edica l conclusions.

Wc fig h t now  to obtain the appropriate physicians specialist on a panel. It does no good 
whatsoever to have a fa m ily  p rac titione r on a panel where wc have technical com plica tions 
in vo lv in g  an orthopedic procedure. We feel that adding lay people to this panel would not 
make it any better. In fact, the time the panel would need to review a case w ould  increase 
as the physicians would have to educate the lay people.

Wc ask you to not fu rther d ilu te  the c re d ib ility  o f the panel but in  fact m aintain it as an 
"expert" adv isory panel membered w ith  medical experts. W c suggest that lay people have 
a place in the system and that is on the ju ry . I f  you must put a lay person on the panel to 
make sure the doctors p lay straight then please make them non-vo ting  members on these 
h ig h ly  techn ica l issues.



M edical Indemnity Corporation of A laska

CSHB337 - Mandatory insurance requirements for hospitals.

Our comments here arc similar to HB334. We do have underwriting requirements for 
hospitals. We arc concerned since wc are the only company offering coverage in the state 
to the rural hospitals that wc may not chose to underwrite a hospital. Wc want the 
committee to understand that we are unwilling to compromise our standards because the 
strength and stability of those standards allow us to continue in business. We arc not 
interested in becoming a substandard market or acquiring risks that may lead to our 
insolvency. It is our commitment to be here to write malpractice for the majority.

IIB349 - Money from Medical Malpractice Revolving Loan Fund.

This fund was established to fund the operations of MICA. We have borrowed from it twice 
and have an outstanding balance of S2,402,286 on the first note and $800,000 on the 
second note. This fund has been important to us both in our original capitalization and 
also as surplus. This rurplus is critical when being reviewed by reinsurers because it
helps add stability to our small company. Needless to say, we are concerned about any
depletion to the fund.

HB350 - Matching Fund.

We arc certainly supportive of the concept of a matching fund. We do have some questions 
regarding this in legislation.

First of all, I believe I understand the intent of the formula but for the life of me, I can’t
get it to work. Perhaps someone can explain it to me.

We are also curious as to a definition of the term "rural" as it applies to the bill.

Finally, we have some concerns if we arc to administer this fund.

1) The first is a potential restraint of trade problem that might occur by a
physician with another carrier being denied access to the fund. It is at the very
least a potential conflict of interest.

2) Secondly, if we do administer it we are concerned with the increase in 
administrative costs to us. Our question is therefore one of developing a budget 
and receiving compensation to administer the fund.

Again, we don't disagree in concept to the idea of a matching fund but do have questions 
regarding the mechanics.

Thank you for your time. I will be happy to answer any questions.

Sincerely,

N

Execu tive  D irec to r



J V I  \  M ed lcu l  I n d e m n i t y
Xt  .A. .JLV^'j l j L C o r p o r a t i o n  o f  A la s k a

ALEUTPLAZA
4000 OLD SEWARD HWY. SUITE 20:)
AiXCI IORAGE, ALASKA 99503 
(907)563-3414

F e b ru a ry  14, 1990

R e p r e s e n ta t i v e  M ax  G ru e n b e r g ,  C o -C h a i rm a n
J u d ic i a r y  C o m m i t t e e
H o u se  of  R e p r e s e n ta t i v e s
Sta te  o f  A la ska
PO Box V
Ju n eau ,  A la sk a  99811 

Re: CSHB337

D e a r  R e p r e s e n ta t i v e  G r u e n b e r g :

At a recen t  H ouse  L a b o r  and  C o m m e r c e  C o m m it tee  hear ing  you had 
r e q u e s te d  in fo r m a t io n  r e g a rd in g  add i t io n a l  p r e m i u m s  h o sp i ta l s  
w ou ld  have  to pay  if  the c o m m i t t e e  subs t i tu te  w as  passed  requ i r ing  
l imits o f  l iabil i ty  o f  $ 1 ,0 0 0 ,0 0 0  per  occur rence .  This  m e m o r a n d u m  
lists the  hosp i ta ls  we cu r ren t ly  insure ,  their  cu r ren t  l imit s  and  the  
a d d i t io n a l  p r e m i u m  re q u i re d  if ap p l icab le .

T h e  Lab o r  and  C o m m e r c e  C o m m i t t e e  d iscussed  add ing  an 
a m e n d m e n t  to C S H B 3 3 7  to a l low se l f - insu red  hosp i ta ls  m ee t ing  
cer ta in  financial  qua l i f ica t ions ,  to be exem pted .  I w ou ld  a lso  like to 
br ing  to you r  a t ten t ion  a n o th e r  g ro u p  o f  hosp i ta ls  that  c u r re n t ly  fall 
u n d e r  the  bill r e q u i r e m e n t s  for m a n d a to ry  insu rance .

A la sk a  N a t ive  H eal th  Serv ice  hosp i ta ls  and cer ta in  Tr iba l  C o n t r a c to r  
hosp i ta ls  fall u n d e r  the pro tec t ion  o f  the federa l  g o v e rn m e n t .  Until  
co u p le  o f  years  ago  w e  provided  insurance  to the Tr ibal  C o n t ra c to r  
faci l i t ies but the  Federa l  Tor t  C la im s  Act o f  1987 now prov ides  for 
the U.S.A. to co v e r  both the hospita ls  and phys ic ians  fo r  m a lp rac t ice .  
It seem s  to m e  you m ay  w an t  to wri te  some exc lus iona ry  language  
for them also.



Medical Indemnity Corporation of Alaska

M IC A  Insu red  C u r r e n t  L im i t s  C u r r e n t  Add'I  P r e m iu m  to 
H o s p i t a l  o f  L iab i l i ty  P r e m i u m  in c rease  to  $ 1 ,0 0 0 ,0 0 0

B a r t l e t t 1 M / 3  M 4 4 8 , 6 8 2
S ew ard  G enera l 5 0 0 / 1  M 5 9 , 8 3 7 2 7 , 6 6 9
Si tka  Comm. 5 0 0 / 1  M 9 2 , 2 6 5 4 2 , 3 7 9
So. Peninsula 5 0 0 / 1  M 1 3 3 , 5 4 1 4 7 , 6 1 7
S t .A nn 's  N u rs in g 1 M / 2 M 8 8 , 7 1 7
V aldez  C o m m . 1 M / 3 M 5 2 , 1 7 9
V a l ley  H osp i ta l 5 0 0 / 1  M 2 6 7 , 6 9 7 1 2 4 , 9 4 2
W rangel l  Gen. 5 0 0 / 1  M 3 9 , 5 5 6 1 4 , 5 4 0

I hope  this answ ers  y o u r  ques t ions .  P lease  feel  free to con tac t  me 
for ad d i t iona l  i n fo r m a t io n .

V e ry  tru ly  yours ,



H0 3 3 7

HOUSE LABOR AND COMMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811 * S r

(907) 465-3892 '* r J '

February 6, 1990 

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair

House Labor and Commerce Committee

He: Proposed CS for HB 337 (L&C)

Work Order # 6-1322E, by Ford, dated 2/5/90

The proposed CS for Hb 337 (LSC) requires all hospitals in the state to be
i n s u r e d  under a  malpractice insurance policy when the hospital:

a. receives public funding or

b. is requried to obtain a certificate of need under AS 
18.07.031 or

c. acts under a certificate of need issued under AS 18.07.040 or 
18.07.071.

Required insurance under the Act must provide minimum coverage of $500,000 for 
injury or death to one persone resulting from one incident and $1,000,000 for
injury or death to more than one person resulting from one incident.

dd/gbs90
b/hb337-l
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R E C E W E O  ner. •» r 1W8.

J M a s l m  C o u r t  S y s t e m  

S f i i l r  u f JMcialui 

O FFICE OF ADMINISTRATIVE DIRECTOR

JAN ALEE R. STRANDBERG
Staff Counsol

D ec em b e r  21, 1989

303 K Street 
Anchorage, AK 99501 

(907) 264-8228

R e p r e s e n t a t i v e  P eter Goll 
R e p r e s e n t a t i v e  M a x  G r u e n b e r g  
R e p r e s e n t a t i v e  Dave Donley- 
3111 C Street 
Anchorage, A K  99503

Re: HB 348 An Act re la t i n g  to claims by victims of cr im e
ari s in g from criminal conduct.

De a r R ep r es en ta ti ve s  Goll, G r u e n b e r g  and Donley:

This bill provides that cr ed it o rs  m a y  levy agai ns t ex empt 
p r o p e r t y  of a d e b t o r  to enforce claims arising from c r i m i n a l  
c o n d u c t  of the d e b t o r  that results in a felony conviction. 
A l t h o u g h  the purp os e of the bill is to allow c re di to rs  of these 
d e bt or s to reach exem p t property, the first section of t he bill 
grants these debt or s most of the exemptions li sted in AS 
09 .38.020 (omitting onl y the jewelry, pets and m o t o r  v e h i c l e  
exemptions). This u n d u l y  c om plicates the ex em p ti on  p r o c e d u r e  for 
the c r ed itors as well as the w o r k  of c ourt clerks. A l s o  the 
c ourt system will n e e d  to c h a n g e  its forms and h a n d b o o k s  for 
c r e d i to r s and d e b t o r s .

S e c ti on  2 of the bill requires c re di to r s of these debto rs  to use 
the p ocedures of AS 09.38.075 on those items (jewelry, p e t s  and 
m o t o r  vehicles) that are not m a d e  e xempt b y  Section 1. This is 
inco ns is te nt  wi th  the purpo se  of AS 09.38.065(c) that allows 
c r e d it or s  si mply to serve the d e bt or  wi th  a n o ti ce  of levy 
s t a ti ng  the basis of the credit o r' s right to levy on exem pt  
p r o p e r t y  w i t h ou t h aving to give the d e b t o r  notice and o p p o r t u n i t y  
to a pp ly  for exemptions.

A l t h o u g h  Section 2 of the bill r equires the cre di to r to u s e  the 
e x e c u t i o n  p rocedures of AS 09.38.075(a), Section 3 of th e bill 
al so  requires cr ed i to rs  to follow the r e g u l a r  e x e c u t i o n  
p r o c e d u r e s .



„

R e p r e s e n t a t i v e s  Goll, G r u e n b e r g  & D o n l e y  
D e c e m b e r  21, 1989 
Pa ge  2

The e f f e c t  of AS 09.38.065(3) is to d e ny  the d e b t o r  his
exemption. By d oi ng  so, this s e c t i o n  gives the c r e d i t o r  a
r e l a t i v e l y  st ra ig h t f o r w a r d  levy p r o c e d u r e  to follow. However, 
this b i l l  gives the d e b t o r  of c riminal con du ct  claims most, but
not all, of the s t a t ut or y exempt io ns  a n d  makes it d i f f i c u l t ,  if
not impossible, for t h e  c r e d i t o r  to follow the e x i s t i n g  le vy  
p r o c e d u r e s .

Sincerely,

^ J a n  S t r a n d b e r g 
Staff C o u ns el

J S :gah



FISCAL NOTE
REQUEST:___________

S T A T E  O F  A L A S K A  BILL VERSION: _____ HB ,3̂ 8
1990 L E G I S L A T I V E  S E S S I O N  p u b l i s h  n a t e  ? Hay 5 , i989

Revision Dale: Agency Affected: Departm en t  o f  Law
Title : "An A c t  r e l a t i n g  to  c l a i m s . . .  : P r o s e c u t i o n ,  Legal S e r v i c e s

a r i s i n g  from c r im in a l  c o n d u c t . "

Sponsor : Rep r .  Donley______________________  Components •_ A l l ,  O p e ra t io n s
Requestor: House J u d i c i a r y ___________________ ______________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY94 FY 95 FY 96

PERSONAL SERVICES 
TRAVEL 
CONTRACTU. \L 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS. CLAIMS 
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

-0- -0- -0- -0- -0- -0-

m

POSITIONS:
FULL-TIME 
PART-TIME 
TEMPORARY •*=

-0- -0- -0- -0- -0- -0-

ANALYSIS : (Attach a separate page if necessary)
T h i s  b i l l  amends AS 09.38 to  p r o v id e  f o r  a p r i v a t e  r i g h t  o f  a c t i o n ,  f o r  v i c t im s  o f  a c r im e ,  a g a in s t  
o th e rw is e  exempt p r o p e r t y .  B ecau se  t h e  b i l l  d e a ls  w i th  c la im s  between p r i v a t e  p a r t i e s  t h e r e  w i l l  
n o t  be a f i s c a l  im pact  on th e  Departm ent  o f  Law.

f i V t L J l  o K .

Prepared by: R i c h a r d  I. Pegues, D i r e c ^ r ____________________________  Phnne. • ^5-3672____________

D iv is io n  : A d m in i s t r a t i v e  S e r v i c e s  . Y  D a t e : Jan u a ry  9 ,  1990

/<ViiwJL /t^OA./
Approved by Commissioner: Douolas  B. B a i l v ,  A r to rn n v  C e n t r a l________ Date . J a n u a ry  9 ,  1990
Agency : Department o f  Law

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget , 1
Impacted Agcncy(ics) pJgc  o f ------



FISCAL NOTE
REQUEST:_________________________________________________________________________________

STATE OF ALASKA ' BILL VERSION: H 6

1990 LEGISLATIVE SESSION PUBLISH DATE: S / S / Q9

Revision Date:________________________________ A g en cy  Affected: Revenue

Title: Claims by victims of crime BRU: Income & Excise Audit

arising from criminal conduct__________ __________________________________________

Sponsor: Rules Committee__________________ Components: Operating

Requestor:__ Governor________________________  _________________________________

EXPENDITURES/REVENUES: (Thousands of Dol ars)

FY 90 FY 91 FY 92 FY 93 FY 94 FY 95

OPERATING

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LANDS & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

[ CAPITAL o o 1 o o o o

1 REVENUE o o 1 o o o o

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OT HE R 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page/?1f necessary)/ *

Prepared By: Steven E. K e t t e l £  ' c jy W W  / /  Phone: (907) 465-2320
Division: Income and Excise Aim it ' s /  /  Date: December 4. 1989

A pp ro v ed  by Commissioner: Hugh Malone  /  / / ' HA ate: December 4. 1989

Agency: Department of Revenue /  /

D istr ib ut io n (by preparer):

Legislative Finance 

L egislative Sponsor 
Requestor

O ffi ce  of Management and Budget

Impacted Agency(ies) page 1 o f  2



House Bill 348 

Analysis 

Prepared by:

Steven E. Kettel

Income and Excise Audit Division 

December 4, 1989

Analysis:

Although this legislation Is intended to provide direct benefit to 

victims (prsons) of  a crime against their property, the am endment will 

strengthen the 't a t e 1s ability to collect taxes which were fr au dently 
understate or reported.

Fiscal Impact:

We do not anticipate that this legislation will markedly increase revenue 

collections. It will require no additional appropriation to this division.
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HOUSE COMMITTEE REPORT

(7)
Date Referred: J a n u a r y  24, 1990

Date of Com m it te e Action:

F U R T H E R  R EFERRALS:

T he J U D I C I A R Y  C o m m i t t e e  considered: S S H B  348

SS HO US E BI LL  NO. 348 R E P E A L  25 CT H U N T I N G / F I S H I N G / T R A P P I N G  LIC

"An Ac t r e l a t i n g  to c l a i m s  that are m a d e  by v i c t i m s  of c r i m e s  a n d  that 
a ri se  from criminal c on duct."

RE COMMENDATIONS:
be r e p l a c e d  w i t h

[ ] t h e  same title
[ ] a n e w  title

ha v e a tt ac h e d  amendment(s) 

do p a s s  

do not pass 

no r e c o m m e n d a t i o n  

i ndividual r e c o m m e n d a t i o n s  

a dd it i o n a l  r e f e r r a l  to the C o m m i t t e e

A D O P T S :

A T T A C H E S  N E W  F I S C A L  NOTE(s):
(Dept)

[ ] fiscal impact_______________

[ zero fiscal not e

zero wit h analysis__

letter of intent

A P F R O V E S  PREVIOUS:

[ ] fiscal note(s) _____

C ] zero fiscal note(s)

[ ] zero f n / a n a l y s i s

S I G N I N G  DO PASS: SIGNING:
(C h e c k  approp. c o l u m n )

(Date/Dept)

C h a i r m a n ' s  S i g n a t u r e





ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY-

t

May 8, 1989

TO: Representative Peter Goll

FROM: Patricia Young
Legislative Analyst

RE: Medical Malpractice Insurance Costs

Insurance Services Office, Inc. is a company which calculates advisory rates 

for liability insurance across the country. Although their rates are advisory 

rather than actual, it occurred to me that the single source perspective on 

what liability insurance should cost would De useful.

I requested advisory rates for all 50 states for physicians with liability 

coverage of $100,000 per occurrence/$300,000 annual aggregate and $200,000/ 

$600,000 in the following categories:

1. Family practitioners who perform no surgery (low risk)

2. Emergency room physicians who perform no major surgery (medium risk)

3. OB/GYNs who deliver infants (high risk)

I hope that the attached response is of some use to you.

Attachment

P.O. Box Y. Slate Capitol 
Juneau, Alaska 99811-3100 

Mail Stop 3100 
(907) 465-3991

MEMORANDUM



( 2 }  INSURANCE SERVICES OFFICE, INC.
1(10 STR IC T N tW  * 0 » «  N 1 10039 ' J I J i  4 8 7  WOO

A pri l  29, 1989

Ms, P a t r i c i a  A. Young 
L e g i s l a t u r e  Analyst  
Alaska S t a t e  L e g i s l a tu re  
House of R ep re se n ta t iv e s  

Research Agency 
P.O. Box Y, S t a t e  C ap i to ’
Juneau,  Alaska 99811-3100

Dear Ms. Young:

Advisory M a lp rac t i c e  Rates 

This  i s  in  response  to  your A p r i l  18 l e t t e r .

You had req u es ted  advisory  r a t e s  f o r  a l l  50 s t a t e s  fo r  th ree  p h y s ic i a n s  
c l a s s e s  w i th  l i a b i l i t y  coverage of $100,000/300,000 and $200,000/600,000. 
The t h r e e  c l a s s e s  were Family P h y s ic ia n s ,  Emergency Medicine (no major 
s u rg e ry )  and Surgery - OB/GYN. Your s t a t e  l e g i s l a t o r s  need t h i s  
in fo rm at ion  to  a s s i s t  in a s tudy  of  t o r t  re form measures.

I ' v e  a t t a c h e d  v a r ious  e x h i b i t s  which p rov ide  the  in format ion you re q u e s te d .  
P l e a s e  no te  the  following:

1. E x h ib i t  A provides  the  ad v iso ry  r a t e s  f o r  Emergency Medicine (no major 
s u rg e ry )  and Family P hys ic ians  a t  l i m i t s  of $100,000/300,000 f o r  most 
s t a t e s .  The column marked "$200,000/600,000 ILF" provides  in c re a se d  
l i m i t s  f a c t o r s .  You can determine  th e  adv iso ry  r a t e s  for  $200,000/
600,000 by m u l t ip ly ing  th e  in c reased  l i m i t  f a c to r  by the  b a s i c  l i m i t  
r a t e  in each of the f i r s t  two columns. Ex h ib i t  A-l p rovides  the  same 
in fo rm at ion  fo r  surgery  OB/GYN c l a s s i f i c a t i o n .

2. E x h ib i t  B provides  bas ic  l i m i t s  r a t e s  ($100,000/300,000) f o r  s t a t e s  
t h a t  have more than one t e r r i t o r y .  I t  a l s o  inc ludes  s t a t e s  which have 
b a s ic  l i m i t s  oi $25,000/75,000 r a t h e r  than $100,000/300,000. The 
in c reased  l i m i t s  f a c t o r s  f o r  a l l  s t a t e s  l i s t e d  on Exhibit  B can be 
found on Exhib i t  A.

3. E x h ib i t  C l i s t s  the t e r r i t o r i e s  a s s o c i a t e d  w i th  t e r r i t o r y  codes  on 
E x h ib i t  B.

8 0 C C M M l» C l» l  » is *  8 l» . i C C S  INC 4 N O IM  T U IC O U U U M C A T iD N S  INC ttM O L U fO r tN tO  S u e V O t A H l i  07 IN»'J«»NC£ S E O V lC i i  O f f l C C  INC



Ms. Patricia A. Young - 2 - April 29, 1989

A. Keep in mind t h a t  a l l  r a t e s  shown a re  ad v iso ry  r a t e s .  Each company 
makes i t s  own d e te r m in a t io n  of the  r a t e s  and premiums t h a t  apply .
S o , th a t  adv isory  r a t e s  may not r e f l e c t  a c t u a l  premium le v e l s  in each 
s t a t e .

I t r u s t  t h i s  has answered your in q u i ry .  P lea se  c a l l  i f  you have any 
q u e s t io n s .

S i n c e r e l y ,

John P. S a lv a to ,  CPCU 
A s s i s t a n t  Manager 
In d u s t ry  R e la t io n s  
(212) 487-5047

j p s : zn

cc:  J .  Masek
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EXHIBIT B

STATE CLASSIFICATION 

80102 80153

CODE NO. 

80420

COMMENTS

FL

terr 001 32,860 89,944 11,992
terr 002 27,732 75,908 10,121

LA
1,446 2,892 482 25/75 B/L Rates

NY

terr Oil 18,878 53,257 7,304
012 22,909 64,632 8,862
013 22,909 64,632 8,862
014/015 17,728 50,014 6,858
016 20,026 56,498 7,747
017 10,364 29,238 4,010

OK

4,284 10,725 1,563 25/75 B/L Rates

PA

terr 001 12,227 33,467 4,462
002 6,334 17,339 2,312
003 7,508 20,552 2,740

PR
1,361 3,725 528 25/75 B/L Rates



T e r r i t o r y  D e f i n i t i o n s
F lo r id a

t e r r  001 Dade and Broward Coun t ies
t e r r  002 Remainder of S t a t e

New York

EXHIBIT C

t e r r Oil New York City
t e r r 012 Nassau County
t e r r 013 Suffo lk  County
t e r r 014, 015 Westchester  and Orange Coun t ies
t e r r 016 R o c k la n d /S u l l iv a n /U ls t e r  Counties
t e r r 017 Delaware County and Remainder of S ta te

Pennsylvania

t e r r 001 Delaware and Montgomery Count ies  and the c i t y  of
P h i l ad e lp h ia

t e r r 002 Remainder of S t a t e
t e r r 003 Allegheny County



W a r y  l _ .  W i n y ,iny ,

L E M E T A  M E D I C A L  C U N I C ,  I N C  

M O  B O N N I E  S T R E E T  

F A I R B A N K S ,  A L A S K A  0 0 7 0 1

TELEPHONE (0071 438-571 I

March 21, 1990

To: House Judiciary COmutte
Peter Goll Co-Chairman Cliff DAvidson
Max Gruenberg Co-Chairman Johnny Ellis
Mike DAvis Vice-Chairman Terry Marlin

Mike Miller

We met with many of you during our February visit to Juneau. Here 
are our comments on the following bills:

HB334
This bill would require doctors to carry malpractice insurance after 

having a judgment entered against them. This is a pooo way to guarantee 
financial responsibility. The malpractice insurance obtained under these 
circumstances would certainly not apply to the judgment already entered 

since the bill only requires malpractice coverage be carried until the 
judgment is satisfied. Please vote no.

HB349/350/355
These series of bills would provide financial relief to beleaguered 

rural physicians, particularly those who do obstetrics. Up to $500,000 
would be available to subsidize malpractice premiums of eligible doctors. 
Funding would cane frcm an increase in the premium tax, from the present 
2%, to 2.7% and frcm a revolving account set up to capitalize MICA.

The practicality of this is that the state of Alaska would establish a 
system of subsidization of one category of physicians thcough additional 
indirect taxation on other physicians. The formula by which rural doctors 
would be eligible for premium subsidies os complicated and rules would 
require a doctor to reveal actual income reported to the IRS. This pre­
supposes that town physicians aren't having problems like rural physicians. 
The stipulation of ten or less pregnancies makes no sense as one more 
delivery does not generate thousands of dollars. Please vote no.

HB336
The current system calls for an expert medical advisory panel. Members 

are physicians only and are able to examine the patient as well as the re­
cords. They answer medical questions only. The panel will no longer be 

expert if lay people are added. The lay members cannot be given seven 
to ten years of educational knowledge during the few weeks the panel 
meets. This will dilute the benefit of the panel. The current system 
works. Please vote no on the change.

HB337
This bill would force physicians to indemnify the hospital for any 

negligence it camits. It is an effort to transfer cost and liability -freon 
hospitals to physicians. Please vote no.



March 22,1990
Judiciary Committee continued:

Thank you for your consideration of these natters.

P i n c p r p lv vours,

(page 2)

Gary Johnson, M.D

President
Fairbanks Medical Association

Vice-President

Fairbanks Medical Association
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HOUSE COMMITTEE REPORT -7/

(7) c  ^Date Referred: M a y  6 , 1989 F U R T H E R  R E F E R R A L S : \ J U D I C I A R Y )
.  ^ - ^ F l M T r C E

Date of C o m m i t t e e  Action: g>l"l I u O

T he L A B O R  & C O M M E R C E  C o m m i t t e e  consi de re d:  HB 349

H OU SE  B I L L  NO. 349 [APPROP:ME.> M A L P R A C T I C E  INS. M A T C H I N G  FUND]
"An A c t  m a k i n g  a spec ia l a p p r o p r i a t i o n  to t h e  A l a s k a  m e d i c a l  m a l p r a c t i c e  
m a t c h i n g  fu n d for m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  p r em iu ms ; and p r o v i d i n g  for 
an e f f e c t i v e  date."

R E C OM ME ND A TI ON S:

\A

b e  r e p l a c e d  w i t h   f S  ^  <L)
[ ^  the same title 
[ ] a n e w  t it le

h a v e  a t t a c h e d  amendment(s) 

do pa ss  

do n o t  pass 

n o  r e c o m m e n d a t i o n  

i nd iv i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  r ef er r a l  t o  the
r

C o m m i t t e e

A D O P T S :

A T T A C H E S  N E W  F I S C A L  NOTE(s):
(Dept)

[ ] f iscal i mpact_______________

[ ] zero fiscal n o t e___________

[ ] zero w i t h  a n a l y s i s _________

l e t t e r  of i nt en t

A P P R O V E S  PREVIOUS:

[ ] fisca l note(s)

(Date/Dept)

[ ] zero fiscal note(s) 

[ ] zero f n / a n a l y s i s

SIGNING:
(Check approp. column)

q p v ^ A

U j M  K J & m x h

C h a i r m a n ' s  S i g n a t u r e



HOUSE COMMITTEE REPORT
(7)
Date Referred: M a r c h  8 , 1990 F U R T H E R  REFERRALS:

F INAN CE
Date of C o m m i t t e e  Action:

T he J U D I C I A R Y  C o m m i t c e e  considered: H B  349

H O U S E  B I L L  NO. 349 A P P R O P : M E D  M A L P R A C T I C E  INS. M A T C H I N G  FUND

" A n  A c t  m a k i n g  a special a p p r o p r i a t i o n  to t he A l a s k a  m e d i c a l  
m a l p r a c t i c e  m a t c h i n g  fund for m e d i c a l  m a l p r a c t i c e  in su r a n c e  premiums; 
and p r o v i d i n g  for an e f f e c t i v e  date."

R E C O M M E N D A T I O N S :
b e  r e p l a c e d  w i t h

] t he same title 
] a n e w  title

h a v e  a t t a c h e d  amendment(s) 

d o  pass 

d o  not p a s s 

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s 

a d d i t i o n a l  r e f er ra l to the C o m m i t t e e

A D O P T S :

A T T A C H E S  N E W  F I S C A L  NOTE(s):
(Dept)

[ ] fiscal i m p a c t _______________

[ ] zero fiscal n o t e ___________

[ ] ze ro  w i t h  analysis_

S I G N I N G  DO PASS:

l e t t e r  of inten t

A P P R O V E S  PREVIOUS:

[ ] fiscal note(s) _____

[ ] zero fiscal note(s)

[ ] zero f n / a n a l y s i s   

SIGNING:
(Check approp. c o l u m n )

(Date/Dept)

■ /

C h a i r m a n ' s  S i g n a t u r e



HOUSE COMMITTEE LEPORT
(7)
Date Referred: May 6, 1989

Date of Committee Action: g>|H M O

FURTHER REFERRALS: JUDICIARY
FINANCE

The LABOR & COMMBRCS* Committee considered:

HOUSE BILL NO. 3 4 ^  [APPROP:MED MALPRACTICE INS. MATCHING FUND]
"An Act making a special appropriation to the Alaska medical malpractice 
matching fund for medical malpractice insurance premiums; and providing for 
an effective date."

R E C O M M E NDATIONS:
be replaced with __

] have attached amendment(s)

s/\ do pass

] do not pass

] no recommendation

] individual recommendations

] additional referral to the

the same title 
] a new title

Committee

A D O P T S :

ATTACHES NEW FISCAL NOTE(s):
(Dept)

[ ] fiscal impact_______________

[ ] zero fiscal note___________

[ ] zero with analysis______

O

_letter of intent

APPROVES PREVIOUS:

[ ] fiscal note(s) _____

t ] zero fiscal note(s)

C ] zero fn/analysis __

(Date/Dept)

SIGNING:

7k«
YX / v\

rym

/ _  f l u #  1
Chairman'.s S i g n ature



WORK DRAFT WORK DRAFT WORK DRAFT

6-1 381Ei/
Ford
2/7.7/90

Fur.oing I n f o r m a t i o n : General Fund $500,000
Ocher Funds -0-

S 5 W T 0 '0 '0

Original sponsor(s): REP. DONLEY, Gruenberg, Boyer

IN THE HOUSE BY THE L A B O R  & COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 349 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALA S K A  

SIXTEENTH LEGISLATURE - SECOND ^ESSION

A BILL

For an Act entitled: "An Act making a special appropriation to the Alaska ;
i

medical malpractice matching fund for medical m a l­

practice insurance premiums; and •providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The sum of $500,000 is appropriated to the Alaska medical

malpractice matching fund (AS 21.88.310), from unexpended and unobligated 

funds repaid to the medical malpractice liability revolving loan fund 

(AS 21.88.210), for the purpose of paying medical malpractice insurance 

p r e m i u m s .

* Sec. 2. The unexpended and unobligated balance of the appropriation 

r*ade by this Act lapses into the general fund July 1, 1993.

* Sec. 3. This Act takes effect on the effective date of the section of

an act enacted by the Sixteenth Alaska State Legislature that establishes 

the Alaska medical malpractice matching fund (AS 21.88.310).

- 1 - CSHB 349(L&C)



In tro d u c e d : 5/6/89
R e fe r re d : Lab or & Commerce
J u d ic ia r y  and F in a n ce

6-1381A

Funding In fo rm a tio n
G e n e ra l Fund $500 ,000 
O ther Funds -0-

$500 ,000

1 IN THE HOUSE BY DONLEY AND GRUENBERG

2 HOUSE B IL L  NO. 349

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - F IR S T  SESSION

5 A B IL L

6 Fo r an A ct e n t i t l e d :  "An A ct making a s p e c ia l  a p p ro p r ia t io n  to the A la sk a

7 m ed ica l m a lp ra c t ic e  m atch ing  fund fo r  m ed ica l mal-

8 p ra c t ic e  in su ra n c e  prem ium s; and p ro v id in g  fo r  an

9 e f f e c t iv e  d a te ."

10 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 *  S e c t io n  1. The sum o f $500 ,000  i s  a p p ro p r ia te d  to  the A la sk a  m ed ica l

12 m a lp ra c t ic e  m atch ing fund (AS 2 1 .8 8 .3 1 0 ) , from  unexpended and u n o b lig a te d

13 funds re p a id  to the m ed ica l m a lp ra c t ic e  l i a b i l i t y  re v o lv in g  lo a n  fund

14 (AS 2 1 .8 8 .2 1 0 ) , fo r  the purpose o f p ay in g  m ed ica l m a lp ra c t ic e  in su ra n c e

15 prem ium s.

16 *  S e c . 2 . The unexpended and u n o b lig a te d  b a la n ce  o f the a p p ro p r ia t io n

17 made by t h i s  A ct la p se s  in to  th e  g e n e ra l fund J u ly  1 , 1995.

18 *  S e c . 3 . T h is  A ct ta k e s  e f f e c t  on the e f f e c t i v e  d ate  o f the s e c t io n  o f

19 an a c t  enacted  by the S ix te e n th  A la sk a  S ta te  L e g is la t u r e  th a t e s t a b l is h e s

20 the A la sk a  m ed ica l m a lp ra c t ic e  m atch ing  fund (AS 2 1 . 8 8 . 3 1 0 ) .
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