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wages or other remuneration but not including reimbursement for actual
expenses incurred;

(A) "discharge" means spilling, leaking, pumping, pouring,
emitting, emptying, or dumping;

(5) "gross combination weight rating” means the value
specified by the manufacturer as the loaded weight of a combination
vehicle, except that, if a value has not been specified by the man-
ufacturer, the gross combination weight rating is determined by adding
the gross vehicle weight rating of the power unit and the total weight
of the towed unit and the load on the towed unit;I

(6) "gross vehicle weight rating" means the value specified
by the manufacturer as the loaded weight of a single vehicle; ,

(7) "hazardous substance™ means a substance found by the
United States secretary of transportation to be hazardous for purposes
of 49 U.S.C. 1801 - 1813 (Hazardous Materials Transportation Act);

(8) "operate an aircraft” means to use, navigate, pilot, or
taxi an aircraft in the airspace over this state or upon the land or
water inside this state;

(9) "operate a train" means to be employed as an engineer,
a conductor, or a brakeman and to bo on a train under power inside
this state;

(10) "operate a vessel™ means to be employed as a pilot,
master, or crewmcmbcr, and to be on a vessel in any water, fresh -c
salt, inland or coastal, inside the territorial limits or under the

jurisdiction of this state;

(11) "vessel"™ means all foreign or domestic vessels, except
(A) a cannery tender, fishing tender, or fishing
vessel of not more than 500 gross tons, when actually engaged in

the fishing industry; and

HBO11l/A -7- HD 3i.



(R) a vessel of not more than 5,000 gross tons used in
processing and assembling fishery products, when not carrying

flammable or combustible liquid cargo in bulk.

HD 317 -8- HBO317A
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Alaska State Legislature eA
HOUSE OF REPRESENTATIVES

HOUSE TRANSPORTATION COMMITTEE

fcial Busin s Gty
Official Business State Capitol

Juneau, Alaska 99811

TO: All House Judiciary Committee members

FROM: House Transportation Committee members
SUBJECT: Committee substitute for HB 317 (Transportation)
DATE: February 19, 1990

Last week, the House Transportation Committee considered HB 317 -
An act relating to operating a motor vehicle, vessel, aircraft or
train for compensation while under the influence of an intoxicating
substance.

After a long discussion, the committee adopted and passed a
committee substitute for HB 317. While this CS does address the
transportation related concerns, committee members believe that
there are still several important areas in the bill that need to be
reviewed. Members of the Transportation Committee believe the
Judiciary Committee would be a more appropriate place to deal with
these points.

Areas of concern:

1. The definition of commercial motor vehicle should be expanded
to include taxis, buses, vans and other vehicles where the
operator/owner is compensated for providing the
transportation service.

2. Several duplicative and confusing definitions in Title 28
need to be clarified. The attached memo from Mr. Mike Ford,
legislative legal services, outline these areas.



2. Three members on the House Transportation Committee
believe that the current level of 0.1 grams of alcohol per 210
litres of a person’s breath should be reduced to 0.08 percent
blood alcohol content. As CS HB 317 deals specifically with
commercial operators, members believe that this change
should be dealt with in a separate bill.

Thank you
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MEMORANDUM February 15, 1990

SUBJECT; Operating certain vehicles while intoxicated
CSHB 317 (Trsp)
(Work Order No. 6-1269)

TO: Representative Richard Foster

FROM; Michael F. F o v d 7/~ ¢t~
Legislative Couns 1

The attached work draft contains numerous form and style
changes, and contains the following 1issues that still need
resolution:

1. There are several duplicative definitions in AS 28.35.
Possibly AS 28.35.029(c)(1) and AS 28.35.030(h)(1) should be
repealed and other sections containing cross references to
them amended.

2. AS 28.35.033(a) should be amended to except proposed
AS 28.35.033(g) (section 6 of the work draft).

3. In sec. 28.35.055(a)(l), a person operating a vessel or
aircraft is required to immediately stop at the scene of an
accident and remain there. Is this practical or safe for an

aircraft or vessel in all circumstances?

4. There are several driver s license revocation sections
that should be amended to apply to violations contained 1in
sections 3 and 9 of the draft.

5. The application of both section 9 and the existing law
in AS 28.35.030 to watercraft and aircraft is confusing.
There should be clear distinctions between the type of
vehicle covered by each section of law.

MFF :pi
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Enclosure



HOUSE TRANSPORTATION COMMITTEE STAFF OVERVIEW

OS HOUSE ©oILL 317

Currently, all persons who commit a crime of driving while
intoxicated are guilty of a class A misdemeanor and subject to the
penalties in AS 28.35. This includes drivers of commercial vehicles
including trains, aircraft, motor vehicles or vessels.

HB 317 proposes to add a new section to the current DWI, laws that
would deal specifically with operating a CommerC|a| vehicle
while intoxicated.

How would the new laws differ from those currently in
place?

Under current law, a driver of a commercial vehicle is guilty of
driving while intoxicated if the person's alcohol level isfound to be

- 100 milligrams per 100 millilitres of blood
0.10 grams of alcohol per 210 litres of person's breath
or if it is determined that the person is under the
influence of a controlled substance

HB 317 proposes

- 40 milligrams per 100 millilitres of blood
0.04 grams of alcohol per 210 litres of person's breath
While under the influence of a controlled substance
HB 317 also defines actions an operator of a commercial
vehicle must take immediately after an accident.

The reductions proposed in HB 317 would bring the state laws in line
with the federal laws. Currently, the blood/breath alcohol i -gal
limits under federal law for commercial operators of trains, boats,
planes and vehicles are:

- 40 milligrams per 100 millilitres of blood

= 0.04 grams of alcohol per 210 litres of persons breath



Also, Alaska must comply with the Federal Commercial Drivers
License Law no later than October 1, 1993. One of the requirements
of this law is that each state set a maximum level of 0.04 for
offences relating to operation of a commercial vehicle while
intoxicated. (See attachment #3)

SECTIONAL ANALYSIS OF HB 317

AS 28.35.031 deals with IMPLIED CONSENT
Page 2 Line 14 adds a new subsection to Section 3.
This subsection specifys three areas where an operator of a
commercial vehicle is considered to have given consent for
chemical test.

Damage to a person

Damage to property

Unlawful discharge of oil or another hazardous substance

AS 28.35.033 deals with presumption and chemical analysis
of breath or blood

(Page 3 Line 6) adds a new subsection to Section 5

This subsection defines the legal limit of alcohol, or controlled
substance, allowable in a persons blood or breath while operating a
commercial vehicle.

Sec. 28.35.039 - This is a new section (page 4, line 16)
Operating commercial vehicle while under influence of
intoxicating substance

This section defines when a person operating a commercial vehicle
has commited a crime of driving while intoxicated and, states the
procedures/penalties for refusing to submit to a chemical test.



AS. 28.35 adds a new section Sec. 28.35.055
Action of operator of commercial vehicle immediately
after accident.
This section defines steps that must be taken by an operator of a
commercial vehicle after an accident involving damage to person or
property, or unlawful discharge of a hazardous substance,
stop the vehicle
remain on the scene until a peace officer arrives
immediately notify local police department or Dept of Public
Safety.
may not consume alcohol for 6 hours following accident
unless required chemical tests have been done. If a person
knowingly violates tnis requirement, he/she is guilty of a
class A misdemeanor.

NOTE: Under HB 317, penalties for driving a commercial vehicle
while intoxicated differ slightly from exisiting DWI
penalties. Both make the offense a class A
misdemeanor however, unlike current DWI laws there would

would be no minimum penalties imposed under HB 317



Page 2,

Page

Page

Page
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DISCUSSION DRAFT - PROPOSED AMENDMENTS TO

line 15:

HB 317

Delete "carrying a cargo of hazardous substances™

line 18, following "breath":

Insert

"if lawfully arrested for an offense arising out of acts

alleged to have been committed while

the person was

operating a commercial vehicle while under the influence

of an intoxicating substance as described
or"

line 24, following "discharged":
Delete "oil or another"”

Insert "a"

line 27, following "subsection,"”
Delete "oil"

Tnsert "hazardous substance"

line 28:
Delete "AS 46.04.120"

Insert "AS 46.03.826"

line 12:
Delete "0.01"

Insert "0.04"

in AS 28.35.039



Page

Page

Page

Page

Page

Page

Page

line 13:
Delete

Insert

line 14:
Delete

Insert

line 20:
Delete

Insert

line 21:
Delete

Insert

line 22:
Delete

Insert

line 20,

Delete

line 23:
Delete

Insert

"40"

"0.01"

"0.01"

"0.04"

||40n

following

"carrying

"listed

"as defined

"vehicle"

a cargo of hazardous substances"”

in AS 11.71.140

11.71.190"

in AS 11.71.900"



Page 4, line 25:
Delete "0.01"

Insert "0.04"

Page 4, line 26:
Delete "1™

Insert "40"

Page 4, line 27:
Delete "0.01"

Insert "0.04"

Page 4, line 28, following "breath;"

Insert or"

Page 4, Uline 29 and page 5, line 1:

Delete all material

Page 5, line 3:
Delete "another substance"
Insert

"a controlled substance as defined in AS 11.71.900"

Page 5, line 25:

Delete "carrying a cargo of hazardous substances™



Page 5,

Page 6,

line 28, following "discharges":

Delete "oil or another™

Insert a

lines 25 - 28:

Delete all material
Insert:

A) used to transport passengers or property
upon a highway or vehicular way 1in the state;

() which

(i) has a gros. vehicle weight rating or
gross combination weight vrating greater than 10,000
pounds;

ii) is designed to transport more than
ncluding the driver; or

(
1

15 passengers,

(ii) is used in the transportation of
hazardous substances;

(C) except that the following vehicles meeting
the criteria in (A) - (B) of this paragraph are not
commercial vehicles:

(1) emergency or fire equipment that 1is
necessary tothe preservation of life or property;

(i) farm vehicles that are controlled
and operated by a farmer; used to transport agricultural
products, farm machinery, or farm supplies to or fronm
that farmer®s farm; not used in the operations of a
common or contract motor carrier; and used within 150
miles of the farmer®s farm;

(iii) recreational vehicles used
exclusively for non-commercial purposes.

3) "commercial purposes™ moans activities for
which a person receives direct monetary compensation or
activities for which a person receives no direct monetary
compensation but arc incidental to and done in
furtherance of the person®s primary business;



Page 7, lines 13 - 15:
Delete all material

Insert

) "hazardous substance™ has the meaning
given in AS 43.03.826"
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MEMORANDUM State of Alaska

to

fromy

Gayle Horetski
Dgpwty Boumii §§ioner n 4n0On
Department of Public Safety

oate: November 29, 1989

TELEPHONE HO 465-4335

" Bill Brown subject. Commercial Motor
Chief of Driver Services Vehicle Penalties Bill

Division of Motor Vehicles

My understanding from Laurie Otto, Department of Law, is that DMV was
to provide her with items to be included in a commercial motor vehicles
penalties bill, however, not the actual wording, as this would be
hardled by Law. Following are the items 1 feel are necessary in order
for Alaska to comply with the Federal Commercial Driver License Law.
These are to be in effect no later than October 1, 1993. However, 1 do
not feel we should wait until that date, but should get this in the
mill as soon as possible. I have attached a copy of the latest Rule
dated September 22, 1989, regarding "requirements and penalties', that
addresses disqualifications. Also the Rule dated September 29, 1988,

on "requirements and penalties” that addresses the blood alcohol
concentration.

1. "Disqualification™ needs to be defined.

2. Establish a 60 day ineligibility period for obtaining a commercial
driver®s license for providing false information when applying for
CDL. Recommend adding wording to AS 28.15.161(b).

3. Establish penalties for DWI; Refusal; leaving scene of accident
involving CMV; and a felony involving use of a GMV, which for
conviction of first offense the revocation for all driving is the
same as current law, PLUS one year for operation of commercial
vehicles, or three yerrs if the offense was while operating a
vehicle with HAZMAT. For second conviction, while operating a
commercial vehicle, the revocation of all driving same as current
law, PLUS lifetime for conroercial vehicles.

New law should contain wording to the effect that "only offenses
coimiitted iIn a commercial motor vehicle after the effective date

of this law may be considered in applying additional penalties for
operation of a commercial motor vehicle™.

May also want to include a section reflecting that the department
may 1issued reeul»tlcns establishing guidelines, including condi-
tions, under which a disqualification tor life may be reduced to a
period of not less than 10 years. Would have to Ffurther reflect
that should a driver reinstated after this 10 year period be
subsequently convicted of another disqualifying offense that
requires revocation for life, he/she shall be ineligible to again
apply for reduction of the lifetime disqualification.



( C

Deputy Commissioner Horetski
Commercial MV Penalties Bill
November 29, 1989

Page 2

New law would need to specify person is disqualified for life from
driving commercial motor vehicle if convicted of offense iIn which
commercial motor vehicle was used in commission of felony involv-

ing manufacturing, distributing, or dispensing a controlled
substance.
4. Establish disqualifying penalties for "Serious- Violations".

This could probably be done by regulations, however, statute may
need amen ed to give DMV the authority.

Heed to disqualify operation of CMV (Commercial Motor Vehicle) for
not less than 60 days when convicted of two 'serious violations"
(as defined by Fed..) within 3 years, and not less than 120 days
when convicted of three "serious violations” within 3 years.

Need to be sure to work in with current revocation for driving any
vehicle because in some circumstances the current revocation
period 1is Tfor a longer period of time than the Feds minimum
requirement 1is. An example 1is Reckless Driving in which current
law requires minimum of 90 days for 2nd offense, and minimum of 1
year TfTor 3rd offense.

5. Require record be updated within 10 days of revoking a commercial

driver®s license, and require notification of home state if other
than Alaska.

6. Establish section on "Prohibited Alcohol Offenses".

a) No alcohol in system while operating CMV - require 24 hour
out-of-service if any detection of alcohol.

b) .04 or more per se. Does not need to be a criminal offense.

Can be handled as civil - disqualification by administrative
revocation.

7. Determine whether or not Alaska®s current Implied Consent law Iis

sufficient to meet minimum standards required of commercial
vehicle drivers in Federal regulation.

8. Establish section regarding "Notification Required by Driver"™ as
outlined in model Ilegislation. I have not been able to get a
straight answer from the Federal Government 1iIn regard to whether

or not this 1is necessary to meet minimum standards to avoid loss
of federal highway funos.

9. Establish section regarding "Employer Responsibilities” as out-
lined in model [legislation. Comments same as T8 above.

Attachment
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DEPARTMENT OF TRAHSPORTATIOH
Federal Highway Administration

49 CFR Parts Ota and 391
IFHWA Docktt No. M C-U-14]
RIN 2125-AC19

Commercial Driver's License
Standarda; Dtaquallllcatiomi

AOKNCY: Federal Highway
Administration (FHWA), DOT.
action: Final rule.

suwuary: Tha FHWA U amandins 49
CFR part 383 to define the tenons traffic
violations frr which commercial motor
vehicle operators may be disqualified
for periods of 00 and 120 days under
{383.51. Specifically, the FHWA is
defining these serious traffic violadons
to include a conviction for "excessive
speeding.” which is any speed of IS
miles per hour or more shove the posted
speed limit; "reckless driving":
“improper or erratic traffic lane
changes": "following the vehicle ahead
too closely”: and. any other motor
vehicle traffic control laws which arise
in-connection-wrtlrr fetal- traffic
accident The FHWA is also allowing
States, under certain circumstances, to
reduce a lifetime disqualification from
driving a commercial motor vehicle
(CMV) to tan years. This final rule also
clarifies other issues pertaining to.
convictio.is and disqualifications «f.
CMV drivers, and makes a conforming
amendment to 49 CFftpart391 of the
Federal Motor Carries Safety
Regulations-

trrecrnvt DATcNartmbsr2.im u

SON rUNTHOI MPOfWA-nOM CONTACT;
MX fill L. tfochman. QileC Standards
Rrview Division. Office ofWotorCarrier
Standards. (202) 380-4001. or Mr. Paul
Bmnnem OZQeeof the CifefCounsel
(202) 300-0834. FederalLHighway
Administration. 400 Seventh Street SW,,
Washington. DC 2059a Office hours are
from 7:45an. to 4:15 pm. e.L Monday
through Friday, except legal holidays.
tUPetJEMEMTARY MPOMSATtOC

Background

On October 27. 1960, the Commercial
Motor Vehicle Safety Act of 1988. Title
XII of Public Law 99-870 (the Act), was
signed Into lew by the President. As a
First step in Implementing the
requirements of the Act a final rule and
request for comments on “Commercial
Driver Ucensisc Standards;
Requirements and Penalties" was
published in the Federal Regular on
juno 1.1987 (52 FR 20574). Implementing
the single license requirement

notification,teqerontnis. Federal
disgpaiificatiaaa. and other provision*
of the Actrequired to be effectiaeom
July 1.1987.

The june 1.1987 tule left several
components under “serious traffic,
violations” undefined, and soughtpubtic
comment on these areas. On Isenary 3X.
1989 the FHWA published a notice of
proposed nilemaldng (NPRM) (54 Fit
5038) based on those comments, seeking-
to rectify the omissions and clarify other
points of the lona L 1987 rule. The:
FHWA received 80 responses to the
NPRM: these an listed by category la
Exhibit 1.

The final rule amends 49 CFR pertStO.
“Commercial Driver Licensing
Standards; Requirements and
Penalties,” to clarify whickviobLtioRS
will be defined as "sarionstraffic
violations." It amends 138301 to clarify
certain notification megmreixsent*
especially how such requirement*weu&E
apply to casuaL intermittent, or
occasional driven. Section 383JT.
“Disqualification of Drivers.” Is
modified to allow redaction of lifetime-
disqtullflcatinnaunder certain
circumstances. Also, the final rule-add*
predrien to-tfaawording of other
existing regulations pertaining to-tfie
disqualification of driven In 40 CFR
parts 383 and 39L

Each of these changes Is discoaasd.
belosr-inthR context of the relevant
public responses to the docket

ExfiOas—RMgModcaU to the NPV UET
Category

Sleta agencies representing 14 Siateer

Dsyaetweel at Motor Vehicle* Tl
Slat* Mie* Departments_ 2
Oiler State Agsnnes m X
Tefal KarWAgenoe*.
(AAMVA).

Trucking lodnetry and related pasties:
>
Csnieta— - -
Unions t

Total truddnyreUted.
tea IndustrY and related parties;
AIMH1hMI

Canters-
Union* .

AL

Total Braveiited.

tndirtjaaia

Uuurenoa Industry.

Trade aaeocsattuea-
Ceoseltal | .

Public Association (AAAL-

Total

Beflnitkas of “Serioae Traffic Violations"
Ercettiva Speeding

As demonstnted In Exhibit Zthe
a»»nty ofrespoodsnls in most
categories supported the definition of
owesslve speed proposed in the
RPR><—15 mills per hour or more shove
the. posted lim.L In endorsing the

' FBWATSs proposal, most respondents

elawfavored a single standard which
canid be applied universally tn all speed
zones and unc er all conditions and
situations. Several opposing views wen.
hsmrever. also presented for
consideration.

Biui'S fUwoumwia Pwo*oso> Ow mow*
ortxcoarvi &m3mar

Boutet ' K LIh 3801
P- HLiirt

[N 1
fri it bnow ittt

mmCrnmm% | 1

22 10

A motor earner asserted that a “flat
wta” concept of greater thin 15mph.
over the posted speed limit for excessive
speed is not consistent with providing
greater nitriction fcr greater hazard.
OSdatng that areas that are posted with
speed limits less than 55/65 mod. an
lower because excessive speed presents
e(Beater danger, the respondent
nsQtesied that a standard based on
pnaeentage of tnaease over posted
limns, specifically 29%. would provide a
standard which is more representative
otlbe n«k factor at all speeds.

Anther respondent from a bus trenail
aoopcnyexplained that many factors
thruld Influence the development of an
appropriate definition for excessive
speed. As an example, the respondent
explained that a truck carrying
hoardous materials loaded to 81000
poonds. going 50 in a 33 tnp.L zoee
rbacJd t1 ron*u'—»-: »u be travauag at
awsitewlive speed. However, a bus or
eragtjrswkada treveimg at the same

ithe same epeed sons may not
[tn be traveling at an
stve speed.
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Other respuodeate recomme(r%ded that
maximum speed limit* be included in
the definition. The Amancan
Automobile Aseodatioa (AAA) pointed
out that In forty-oae States winch have a
OGS m.pJiL maxunum speed limit, the
proposal would allow drivers to speed
up to 80 m.p.h. before being charged
with an axcesarra speeding violation
Thus, the AAA recommends a cap of 75
m.p.h. above which any speeding-would
be considered "excessive.”

The maiooty of respondents reiterated
the FHWA'a belief that Congress
intended the definttioa for "exceiiivs
speed" to be used to identify end
penalize the most severe cases of
speeding violations. Several
respondents, however, maintain that any
speed over the posted limit should be
considered to be "excessive."

One commenter noted that no
provision for appeal baa been provided
for those driver* with impeccable
records who. quite Inadvertently in
many cases, are stopped for operating at
15 m.p.h. or more above the postod
speed limit The respondent suggested
that the driver's record be taken into
consideration before disqualifying him/
her for two serious violations.

Although some of the alternatives
offered by respondents may have mant
each one haa related enforcement or
administrative problems; For example, a
standard which would change with
posted limits would be confusing to
drivers end to enforcement officials. The
FHWA agrees with the overwhelming
Oumber of respondents who explained
that anything other than a practical,
straightforward definition would not be
effective. To be practical, "excessive
speed" needs to be defined tn terms that
are both easy to understand and
practical to administer. Thus. the FHWA
h*e elected to retain the proposed
definition of "exoevetvrepeed" as any
single coovictioa for any speed of IS
miles per hour or more, above the
posted speed UmH. This deftaltlou Is not
intended to supplant existing State
cumuli live point syrtetu®* which
continue to control the boensiag
privilege andvr existing edmeeaiT* Ore
procedures. The concerns, therefore,
expressed by cnmreeotera-wbo believe
that there would be no prw Mw s for
appeal or that conditions cv special
zones woafd no Ite w be conaidgred
will confirms to be dealt wtddn
rnforoReaent of State speeding
conviction*.

In retaining lh« pmgueed definition,
the IHWA isoee nogwanz  give the
Unpceeenxrtbet etberatagter speeding
violation* or that repu ted notetime of
driving above ibepneaed w « d ttudi
should be cue4ow d bscaeee they mmj
not be cousidareo la be "excvsaive"
according to thv dsftnltioo. On the
enrtrary. the FHWA betieree that all

speeding violations—either driving
shave the postlimitor driving too feet
far conditions—pose a potential hazard
and sbonld continue to be strictly
enforced by the States. While e more
stringent encompassing definition
which tndudes a cap of 75 m.pJL ore
standard based on per. tr itsgo above
posted limita may spptiar to give mere
recognition to the greater potential
dangers associated with the higher
speeds, the FHWA agrees with the
msjonty of respondents that a aiagia
definition would be more enforceable
than a more intricate definition which
incorporates other factors. However.
Slates are free to establish more
stringent definitions to address local or
particular concerns. The comments
submitted by the Owner-Operatore
Independent Driven Association of
America. Inc. (OOIDA) reflect the
concerns expressed by mejonty of the
respondents wbo objected to a multi-
part definition for "excessive speed."”
The OOIDA wrote: "The Association
feels strongly that the CMVSA must be
Interpreted by the FHWY/. in a simple
and straightforward manner such that
drivers are aware of tha specific
offenses for which they may be -
disqualified, aa wall as tha penalties, to
be Imposed. OOIDA feels that a
situational d*RTviflmi that tnrlnri** other
factors in the definition, of “excessive
speed" would needlessly confuse the
issue among drivers, and create a very
cumbersome administrative process."
Also, the single license provision of the
Act will greatly reinforce tha sites'
authority to asses* points for speeding,
since driverscan no longer spread
conviction* over several license*. The
points will arid, up and tha likelihood
that a driver who habitually speeds will
lose his/her license will be greatly
increased. Thus, all CMV drivers will be
deterred from speeding, even at levels,
below tha 15 orph. trend*rd.
Furthermore. Stales may apply other
chargee to address local conean™* or
special conditions. For example. State*
apply chargee, such as "reckits*
driving" tn cases of speeding at lass
than 15 mph. abova tha polled speed
limit where weather, traffic, hazardous
cargo or other conditions combine to
constitute a willful or wanton disregard
for safety. Soch actions are not
prohibited by this rulemaking.

In sunt, tha FHWA believes that whr-s
considered tn oonpioctioa with the
current State penalty system™. the
definition that he* been adopted will
"Hilly satisfy the Act's goal to promote
compHancs with the poeied speed limit*
and encourage drivers to use good
judgement under all kioda of driving

fUcJJIms Driving
Retarding tha diflatt'oo of "reddeee
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driving." section 1201* of the Act state*
that "reddeee driving shall be as
defined under Slate or local law." To
promote uniformity end became a
majority of the State* are already using
tha Uniform Vehicle Code and Model
Traffic Ordinance (UVCMTO)
definition, tha FHWA proposed to
cnumrt tha definition ol recxlee* driving
to Incorporate the language seed tn the
UVCMTO. 1B87 Edition, published by
the National Committee on Uniform
Traffic Lew*and Ordinances. Soch
language state* (In chapter 21.Rnle* of
tb* Road, at section 11-401—Reckless
Driving (a) that “any person wbo drives
aey vehicle, la willful orwanton
disregard for the safety of persons or
property le guilty of reddeee driving"
The FHWA farther proposed to emend
tha definition of "reckless driving" to
darify that it would include two
additional traffic offenses, both of which
are frequently associated with excessive
speeding and/or reckless driving These
two additional offenses were

1. Improper/erratic lone changes
(Incorporating the concepts cited in the
UVCMTO section11-304 through
section.U-40C and section 11-400); and

2. Following the vehicle ahead too
doedy (Incorporating the cuoceptsta
the UVCMTO section 11-310).

The FHWA asktd lot rrwunents on
whether these two infraction* should be
listed separately as serious traffic
violation* Instead of being Included
under “reckless driving." Of the 31
docketrespondents wbo addracred this
Issue, ofwhom 12 repretented State,
agenda*. 23 (Including 1Q from State
agendas) supported treating these two
infraction* a* aenou™ traffic violation*
either as part o£"rcckleaa driving" or aa
separate serious violations. However.
most respondents stated that the
Indusion of the two « -Jltionai
violations in the baste definition of
"reckless driving" would overly
complicate that definition and the
manner tn which existing State traffic
code* are anforocd and handled in the
courts.

In opposition, several drivers. motor
carriers, aad m oc rsprcmatatrrae
asserted that tha two additional
violations should net:hat ba incfad*d m
the definition of."redd*** dnvtng" aoc
Uttod separately a*sextos*moUtioa*.
The Owner-Opentors Independeot
Driven Association of Ameoca.
cootended that the two sddltioiMI
violations are ralativdy miner traffic
Infraction* in the me|onty of cs»*e tn
wfrtch they ocxuz. They further claimed
that stnoa "following the vahid* *b**d
too closety" can be the equal fault of
both vehtcfea. It would be unfair fora
truck driver to be subject to a severe
penalty for as infraction for which W
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the wii oniy partly to blame. The
International Brotherhood cf Teamatera
presented a similar argument for its
recommendation against mentioning
these additional violations in the rule.

Accident data available to FHWA
show that these two violations are
commonly attributed to commercial
motor vehicle accidents in which human
factors or drivererroris dted as a
casual factor. Ina 1988 »port entitled
"Gearing Up for Safety; Motor Carrier
Safety in a Competitive Environment."
the Office of Technology Assessment
(OTA) lists "following too closely” as a
contributor in nearly 10 percentof the
heavy truck accidents. Tha same report
identifies "improper lane change”
violations as major contributors in more
than 13 percent of heavy truck
accidents. The "Heavy Truck Safety
Study” final report of the National
Highway Traffic Safety Administration
(NHTSA, 1987), explains that regardless
of any improvements made to vehicle
characteristics, to the roadways, or to
other features of the operating
environment to improve safety, the
manner in which a vehicle la driven will
always plsy a paramount role in the
safe operation of the vehicle. The
NHTSA report dtesan analysis by the
Stale of Ohio of crashes In which the
truck driver was at fault. The analysis
identifies "Improper lane changes" and
"following too dosely” as the two most
frequent driver errors contributing to the
accident On the basis of available
acddent data, and tn ligbt of the
comments to the docket from State
agencies which support induding these
violations because of their potential for
causing serious accidents. the FHWA
has conduded that "improper/erratic
lane changes” and "following too
doseiy” should be treated as serious
violations for the purposes of the final
rule. .

The FHWA shares the concern of
some of the respondents that
enfoi rement officials may die CMV

drivers for these offenses when they are .

tho equal fault of both drivers or the
fault of nonconnnerdal drivers..
However, @ CMV driver is not
disqualified until ha or she Is convicted
of the ofTense. The due process
embodied in @ conviction determination
should prevent unfair or unfounded
violations from becoming ¢ conviction.
Finally, some of the respondents
opposed Induding "Improper/erratic
lane chang'«" and "following too
dosely “e» serious violation* because of
ihn resultant penalties. Under 1383.31. m
CMV dri\ *rwho la convicted a second
time for . serious violation within a
three-y' rperiod is disqualified for 80
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days; the penalty for a third such
violation in a three-year period is a 120
day disqualification. Given the potential
importance of these penaltios on a
driver's employment and livelihood, the
FHWA recognizes the possibility thot
more "Improper/erratic lane changes"
and "following too dosely” traffic
violations may be contested, resulting in
lost time to drivers and an increased
burden on the judicial system. The
expected safety benefit however, la
considered countervailing, especially
since these two types of violations are
major contributors to acddents tn whicn
driver error is the casual factor. The
penalties related to convictions for these
violations are also considered by the
FHWA to be appropriate.

In formulating the final definition for
"reckless driving,” tha FHWA agrees
with the numerous respondents wbo
asserted that the two additional
violations should be listed separately in
order to mtnlmtr* my administrative
complications. Therefore, the definition
of "reckless driving” in the fl"«l rulo
incorpcrates-tho UVCMTO wording
regarding "willful or wanton disregard
for the safety of persons or property.”
The other two items, "improper ox
erratic lane changes” and “following the
vehide ahead too closely™ are included,
however, aa serious traffic violations.
States may apply their existing
corresponding violations 10 deal with
situations involving improper/erratic
lane changes and following the vehide
ahead too dosely.

Lifetime Disqualifications

The FHWA proposed to amend
1383J1(b)(3)(v). to allow States the
option of providing an opportunity for
sanctioned drivers to apply fora
reduction of their lifetime penalty only
after they serve a minimmn
disqualification period of tea years, and
only after they successfully complete a
requisite rehabilitation program as
determined by their State's driver
licensing agency. The lifetime * ...
disqualification would not be expunged
from the driver's record for any reason
even after successful rehabilitation and
reinstatement’and a third conviction of
an offense under f 383.81(b) would lead
to permanent disqualification for Ufa. A
CMV driver convicted of any felony
Involving tha manufacture, distribution,
or dispensing of controlled substances
(under 938341(b)(2)(v)) will continue to
be ineligible to apply for any reduction
wh*isoever of the lifetime
disqualification, hence, permanently
disqualified for Ufe.

Most respondents on this Isrue
supported the FHWA's proposal, which
Is adopted in the final nils. Several

State* and the American Association of
Motor Vehicle Administrators
(AAMVA), however, alerted the FHWA
that other concerns related to the
content end effectiveness of
rehabUitation programs still need to be
addressed. Since tha States have until
October 1.1993. to begin enforcement of
commercial driver qualifications, ample
time remains for the States to develop.
In concert, appropriate CMV driver
rehabUitation programs. FHWA could
then consider such State-developed
urograms in future rules. This approach
Is consistent with federalism
considerations.

Sectioa-by-Seciioa Analytic

Items not discussed in detaU in this
section-by-section analysis are either
highlighted as major issues above,
adopted verbatim from the NPRM and
discussed tn its preamble, or of a
nonsubstantive nature (for example,
wording changes to conform with other
Items),

Section 383.1 Purpose and Scope

The wording changes in this section
are for conformity with 9383J1,
discussed below.

Section 3633 Definitions

Disqualification. The FHWA has
Incorporated a definition for ,
"dUqwnHfirjirirm™ in tho final rule faj.
response to several requests that FHWA
provide further clarification on how to
apply the sanctions included In the Act
and the implementing regulations. The
FITWA agrees with the contention of the
AAMVA's Model CDL Law
Subcommittee that nothing In the Act or
Federal rules prohibits the holder of a
CDL. disqualified from driving a
commercial motor vehicle, from driving
a non-commercial motor vehicle. If he/
she is otherwise legally eligible to do so.
The FHWA further agrees voth tha
Subcommittee that a CDL holder subject
to a disqualification should not 0*
allowed to operate c commercial motor
vehicle under any circumstances during
that periocLThe Act does net provide'
forany type of"limited” driring m
privilege for someone who is mes oo o
disqualified from operating-a *
commercial motor vehicle.

In developing a definition for
“disqualification." the FHWA
recoprized that procedures differ from
Stats to Stats, and that the most
effective way to impose the
disqualification sanctions Is to allow
Stales to use their own current systems.
States may Impose the disqualification
through a suspension, revocation,
cancellation or any other means a Slate



determines to ba appropriate. (
tha driver's privilege to operarsf«
commerdai motor vehicle tr withdrawn
in conformancrwtth tha Act While'the
definition also prcrvidovfor Federal
disqualification* by the FHWA. the
disqualification of drivers undertho
provisions of part 383 will be'primarily
the responsibility of the States through
their extiting driver's licensing
mechanism*.

Employee. The FHWA noted tn the
NPRM that because tho casual.
Intermittent or occasional type of driver
has no “regular employer” per se. the
regulations, published on fune 2.1087,
are unclearas to whom such casual.
Intermittent or occasional drivers should
report their convictions and adverse
actions against theirdriving privileges,
as set forth In 1} 383.ii and 383.3X In
response, the FHWA proposed to amend
the definition of “Employee” to indude
all casual, inlemdttanr or occasional
type drivers; and tn specify in
138X31(b) that notification must be
given to the “current” employer.

All the respondents torthis issue
agreed with FHWA'’s proposed
definition, which ha* been incorporated
In the firil nilit;

Section 36331 Notification of
Convictimsfor Driver Violations

The FHWA has made tha following
technical modification! to this section:

(If Drivers must notify their licensing
State and employer of "convictions:' for
violatioosof State or local motor vehide
traffic control laws (other than parking,
violations). Notification of the
"violations" themselves is not inquired
This darification, which is in keeping
with due process. was endorsed by most
commenters on this issue.

og at

(2  The FHWA has replaced the term

"State." as used tn the June 1,1987 rule,
with the term “Stale or jurisdiction” In
order to indude convictions incurred in
Canadian provinces end territories end
other foreign jurisdictions which tbs
FHWA recognizes, as testing driven

and issuing CDL* in accordance with or
under standards similar to the standards
of part 387. This change is consistent
with the intent of the Act and
Incorporates concerns of AAMVA and
several States that driver* licensed tn
the United States may fall to report their
convictions by foreign jurisdictions to
their employer* and licensing States. In
accordance with the commerdai driver
licensing reciprocity recently announced
by the United States and Canada (at54
FR 22392. May 23.1989). tha FHWA
believe* that foreign conviction* most
bo reported tn orderto allow State* to
escemtn thedriver’s gnuliflfcation* and
fully implement the tntent of the Act. (A
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conforming chaog* has also been m 1.
to | 38X33.)

(3) Section 38X31 requi.is that CDL
holder* report their conv. ctioni
Irrespective of the type of vehicle in
which the violation occur*. Thit
requirement, however, is only explicit In
9 383.31(c)(5) which specifies that tha
notification to the State and employer
must state whether the violation was in
a commerdai motor vehide. To provide
furtherclarification and eliminate any
doubt on the applicability of tha
notification requirements, FHWA hss
Included language in 1 383.31(s) and
938381(b) to make it explicitthat tha
notifications apply to "any type of motor
vehide.”

The FHWA does not have tha
authority to impose disqualifications, or
to require States to impose
disqualifications, on CDL holders who
commit criminal or other offenses under
938381 innoncommeraal.uehides.
However, the purpose of requiring
drivers to report such convictions In
noncommercial vehicles is to provide
additional information to States which
may wish to consider such convictions
in their licensing.actions. (Also sea
discussion of tr*If-reporting below.)

(4) As discussed above under the
definition of “employee.” notification Is
to be made to the "current employer.”
Conforming changes have been made In
99 383.1 and 38383. If a driver is not
currently employed, he/she must still
notify the State of licensure. One
rejpendent from,a State motorvehide
department recommended that the rule
further clarify that intermittent and
occasional driver*need to also notify
their permanent employer*. Since it is
the currentemployerwhoisina
position to take immediate action
(Including tha permanent employer), and
since the addition of further subtleties to
this section will make its enforcement
more difficult, the FHWA has not
adopted that suggestion.

Several respondent States questioned
the need for end efficacy of any self-
reporting of convictions by drivers to
their licensing Stales. These States
assert that they cannot legally impose
sanctions against a drives until they
receive formal notification about the
conviction. Similar objections were
expressed prior to the publication of tha
June 1.1987. final rule. "CommericalL
Driver Licensing Standards”
Requirements and Penalties." As noted
In that rule, one purpose of requiring
driver notification to tha State is to alert
a State of violations which, m»y
ultimately warrant the suspension,
revocation, or disqualification of tha
driver’s CDL At this lima. States ore not
required to Impose sanctions based on
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the driver’s Informal, notification. When
tha Stxte-io-GUia reporting of
convictions through the Connnerical
Driver's License Information System
(CDLJS) is fully operational, the FHWA
will consider elimmatioaoi this
requirement.

Section 36351 Disqualification of
Driven

Period of Disqualification

Tha FHWA has received several
questions asking whether the period of
time for which a driver may be
disqualified is.to begin on the data of the
violation or the data of conviction. In the
NPRM, the FHWA explained that,
because tha Actrequires that driver* be
disqualified when they era "foundto
have committed" certain offenses, tha
disqualification period should begin at
the time when the driver is convicted of
the disqualifying offense.

Several States end tha-AAMVA
pointed outpotential problems with the
proposal that disqualification begin at
the time of conviction. They assorted
that. In many instances, the "conviction”
la detannmeid by b court or another
State egssqr. and the motor vehicle
agency responsible, for taking action
againstthe license is not notified ofthe
conviction until somehow later. Others
Indicated that because of tfflfercnces in
the due process and epv.eeie
mechanisms-among the varies* Slates,
setting the disqualification starting point
at the “time of conviction” fr not
manageable.

The FHWA frawere of thr vuTytng
procedures used by the Stater In-
applying sanction*. The FHWA b rlro
aware that under certain
circumstances—i.e.. when r drivrrls
considered (o be dangerous: orwhetrthe
violation is severe enough—thecuun®
are able to revoke the driver's driving
privileges immediately upon conviction.
On the other hand, the FHWA
appreciates the administrative problems
to which the AAMVA refers.

As a compromise between tha
practical reality adduced by the
AAMVA and the expectations, of the
underlying legislation, the final rule
omits tha phrase “at tha lime of such,
convictioo'.' from 1383-51 (bKI) and
(€)(1). sod daiera establishment ef a
timr limit on when s State would begin
the disqualification of driver* until the
forthcoming rulemaking an S| 6*
compliance under section 1206 "of the
Act. la tits uwmnttina. State*ahoald
mttach at least tha same degree oi
urgency to CDL sanctums as-they bow
do InsimiUrmiuncez. Witheest
precluding Stales from using the't
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current penalty system* or from dealing
with any due-process issues, the FHWA
expccta States to begin the
disqualification process immediately
upon conviction; and If circumstances
warrant It. to provide an administrative
mechanism whereby the CDI. holder's
driving privileges can also be taken
away immediately upon conviction. In
any event whenever the disqualification
penod begins for a CDL sanction. States
will still need to comply with sections
12009(a) (8) and (9] of the Act which
specify that a State convicting a CMV
operator of any traffic violation (other
then a parking violation) must notify the
State of license issuance within 10 days
after such conviction: and that
disqualifications must b . reported to the
CDL1S and to tha Statu of license
issuance within 10 days irom the date of
disqualification.

Leaving the Scene of an Accident

Because the driver of a large
commercial motor vehicle may be
involved in a minoracadent of which
he/she is genuinely unaware, the FHWA
proposed to add "knowingly and
willfully” to the disqualifying offense of
"leaving the scene ofan accident while
operating e commercial motor vehicle.”

Most respondents, including the
States and the AAMVA. considered the
addition of the “knowingly end
willfully” qualifiers to be unnecessary,*
and to place a potentially unreasonable
burden of proof on the States. Since the
issues Inherent in the words “knowingly
end willfully” would undergo
examination during the due process
leading to a conviction, the FHWA has
elected to eliminate “knowingly and
willfully™ from the proposed description
of "leaving the scene of an accident.”
Section 383ZI(b)(2)(1li) will therefore
remain unchanged.

Lifetime Disqualification From Separate
Incident!

In the NPRM. the FHWA proposed to
clarify that the driver is disqualified for
life if he or she is convicted for offenses
which arise from two or more separate
Incidents.

All comments which addressed this
Issue speed with this proposal, which is
incorporated In i 3B3JI(b)(3)(tv) and
applied by analogy to { 383-51(c)(2) (i)
snd (ii) dealing with senous traffic
violations.

Section 363.73 State Procedure

Ail Stales cunenuy nave laws which
doaJ with falsification of information on
license document*. These laws,
however, are not consistent. As part of
the NPRM. the FHWA included a
requirement that Stales must Impose a
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penalty on @ CDL applicant who Is
discovered by the State to have falsified
Information required for the CDL The
FHWA explained in the NPRM that It
believes that a minimum level for such
penalties need to be established to
ensure similar treatment of CMV
operators across the country. Such
penalties would also help deter an
applicant from attempting to get d
second license or @ new CDL during the
time be/she |a disqualified.

All respondents who provided
information on this issue endorsed the
proposed 80day penalty. Several
respondents indicated, however, that
they currently have and will continue to
Impose stringent penalties, a policy
which the FHWA endorses.

Thus, the FHWA has amended
1 383.73(g) to provide minimum
penalties of at least 60 days for those
persons who knowingly falsify or evade
submitting required information when
applying for any CDL licensing action
under f } 383.71 and 38X73. States may
apply the sanction either through a
license suspension, revocation,
cancellation, or disqualification.

The deadline for imposing the penalty
(formerly “30 days after discovering the
falsification”) has been eliminated
because it does notallow for due
process and State administrative

r res. -
procedures < rm s

Regulatory Impact

The FHWA haa determined that this
action does not constitute a majorrule
under Executive Order 12291. The final
rule Is not expected to result In an
annual effect on the economy of $100
million or more, or lead to a major
increase in costa or prices, or have
significant adverse effects on the United
States economy. Because of the public
interest In tho issue of commercial motor
vehicle safety and the expectod benefits
of improved transportation safety,
however, this action is considered
i 'gnificant under the regulatory policies
and procedures of the DOT. For this
reason and pursuant to Executive Order
12496. this rulemaking action has been
included on tha Regulatory Program for
significant rulemaking actions.

The economic impacts of this
rulemaking that will occur are primarily
mandated by the statutory provisions
themselves. For this reason, e full
regulatory evaluation is not required.
However, since an analysis of impacts,
induding economic (actors, is
necessarily Involved in the preparation
of related motor vehide safety
regulations. mregulatory evaluation has
been prepared for this rulemiking action
as well as other actions needed to
implement the Commercial Motor

Vehide Safety Act of 1986. This
evaluation addresses the provisions
contained in this action end has b««n
placed in the public docket and is
available for inspection in tha
Headquarters office of the FHW 400
Seventh Street SW,, Washington. DC
2059a

A significant part of tha motor carrier
Industry and other employers covered
by the Act are made up of small firms,
from one-person, one-truck operations of
some owner-opentors, to the thousands
of small Oeet operators throughout the
country. For this reason, the benefit and
cost considerations described in the
regulatory evaluation/regulatory
flexibility analysis as applicable to
employers and tf : motor carriar
Industry in general are equally
applicable to the small entity component
of the industry. Small entities have been
represented at public meetings held to
discuss tha Act and small enotiss have
had the opportunity to submit comments
to the public docket established in
conjunction with FHWA'a August 1.
1986, ANPRM as well as the several
other rulemaking notices required by the
Act The FHWA is fully committed to
doing all that it can to eosnre that no
undue burdens are placed on small
entities as a result of this action.

For the foregoing reasons and under
the criteria of the Regulatory Flexibility
Act the FHWA hereby certifies that this
action will not have a significant
economic impact on a substantial
number of small entities.

Federalism Impact

The FHWA has reviewed these
changes to the Commerdai Driver
Licensing Standards tn light of the
purposes of the Act and the President's
Executive Order on Federalism
(Executive Order 12812 October 26.
1987). In enacting the Commerdai Motor
Vehide Safety Act of 1986. the Congress
found that It Is in the public Interest to
enhance commerdai motor vehide
safety. Congresc identified commerdai
motor vehide safety as a matter of
national Importance end indudad
requirements for a single license and
driver disqualifications as part or ths
mandates In the Act

In the Executive Order on Federalism.
Executive Departments snd agencies
were directed to be guided by certain
fundamental federalism principle* is
formulating snd implementing policies
that have federalism Implications. These
policies have been taken fully into
account In tha development of thla rule.
Thus rule would limit the policy makinf
discretion of the States only tn narrow
ways, and does to only to schlrvs the
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national purposes of the set For
example. States would continue to have
sole discretion as to whether or not to
license any CMV operator and what
specific procedures, tests, feeo or
penalty applications are applicable.-
Thus. it is certified that the policies
contained in this document have been
assessed In light of the principles,
criteria, and requirements of the
Federalism Executive Order, and accord
fully with the letter and spirit of the
President's federalism initiative.

A regulatory information number
(RIN) is assigned to each regulatory
action listed tn the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda In April and
October of each year. Tha RIN number
contalnedIn the beading of this
document can be used to cross reference
this action with the Unified Agenda.

Paperwork Reduction Act

The collection of information required
by the final rule published on |une 1.
1987, to implement the single license and
certain reporting snd notification
requirements has been approved by the
Office of Management and Budget (OMB
No. 2125-0542). No additional burdens
are expected to result from this
rulemaking.

list of Subjects in 49 CFR Port 383

Commercial driver's license standards
requirements and penalties. Highways
and roads. Motor carriers. Motor vehicle
safety. Reporting snd recordkeeping
requirements.

(Calalog of Federal Domestic AasisUnca

Program Number 20217. motor earner safety)
Issued on: September 22.1080.

ID . Ltrsoa.

Administrator.

In consideration of the foregoing, the
FHWA hereby proposes to amend title
49. Code of Federal Regulations, subtitle
B. chapter 1IL as set forth below:

PART 383-COMMERCIAL DRIVER'S
LICENSE STANDARDS;
REQUIREMENTS AND PENALTIES

1. The authority citation for 49 CFR
part 383 continues to read as follows:

Authority:Tills XJI of Pub. L 00-670.100
SUL 3207-170: 49 U.S.C. 3102: 40 US.C. App.
130S: and 49 CFR 1.44.

2. Section 383.1(b) (2) and (5) are
revised as follows:
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b
gz; Requires a driver to notify the
driver s current employer and the

driver's State of domicile of ctrtain
convictions;

(5) Establishes periods of
disqualification and penalties for those
persons convicted of certain criminal
end other offenses and serious traffic
violations, or subject to any
suspensions, revocations, or
cancellations of certain driving
privileges;

. . t .

3. Section 383.5 is amended by adding

one definition entitled
"Disqualification”, and by revising four
other definitions and placing them in
alphabetical order as follows:

13434 DeflnMona.

o * . .

Controlled substance has the meaning
such term has under section 102(8). of
the Controlled Substances Act (21 U.S.C.
802(8)) and includes all substances
listed on schedules 1through V of 21
CFR pari 1308. as they may be revised
from time to time. Schedule 1substances
axe identified In appendix D of this
subchapter and schedules U through V
are identified in appendix E of this
subchapter.

Disqualification meani either

(@)  Tha suspension, revocation,
cancellation, or any other withdrawal
by a State of a person's privileges to
drive a commercial motor vehicle: or

fb) A determination by the FHWA.
under the rules of practice for motor
carrier safety contained In part 388 of
this title, that a person is no longer
qualified to operate a commercial motor
vehicle under part 391: or

() The loss of qualification which
automatically follows conviction of an
offense listed In J 38341.

Driver's license means a license
Issued by a State or other jurisdiction, to
en individual which authorizes the
Individual to operate a motor vehicle on
the highways.
« Employee means any operator of a
commercial motor vehicle, including full
time, regularly employed drivers; casual,
intermittent or occasional drivers:
leased drivers and Independent, owner*
operator contractors (while tn the course
of operating e commensal motor
vehicle) who are either directly
employed by cr -endsr lease to sn
employer.

Serious traffic violation means
conviction, when operating a
commerdai motor vehide. of:

/ Rules and Regulations 40737.

(ml Excessive speeding. Involving any
sixigla offense for any speed of 15 miles
per hour or more above the posted
speed limit;

(b) Reckless driving, as defined by
State or local law or regulation.
Including but not limited to offenses of
driving e commercial motor vehide in
willful or wanton disregard for the
safety of persons or property;

(c) Improper or erratic traffic lane
changer

(d) Following the vehide ahead too
dosely, or

(e) A violation, arising in connection
with a fatal accident, of State or local
law relating to motor vehide traffic
control (other than a parking violation).
(Serious traffic violations exclude

vehide weight and defect violations.)
4 . . . [ ]

4.  Section 38341 is amended by
revising paragraphs (a), (b) and (c)(4) as
follows;

[34X31 Notification of coovfctiona for
drivervtotationa.

(@) Each person who operates a
commercial motor vehide. who has a
commercial driver's license issued by m
State or jtr.sdlcticm. and who Is
convicted of violating, in any type of
motor vehide, a State or local law
relating to motor vehide traffic control
(other than a parking violation) Ina
State or jurisdiction other than the one
which issued his/her license, shall
notify an offidal designated by the State
or jurisdiction which issued such
license, of such conviction. The
notification must be made within 30
days after the date that the person has
been convicted.

(b) Each person who operates m
commercial motor vehide. who has a
commercial driver's license issued by a
Stale or jurisdiction, and who ts
convicted of violating, in any type of
motor vehide. a State or local law
relating to motor vehide traffic control
(other than a parking violation), shall
notify his/her currant employer of such
conviction. The notifies (ton must be
made within 30 days after the dole that
the person hnu been convicted. If the
driver is not currently employed, he/she
must notify the State or jurisdiction
which issued the license according to
138X31(1).

©° >

(4)  The specific criminal or other
offensefs). serious traffic violstioigs).
and other violationfs) of State or local
law relating to motor vehide traffic
control, for which the person was
convicted and any suspension,
revocation, or cancellation of certain



5. Section 383.33 is revised to raadas
follows:

1343.33 . Notification of drtvot'a Bcenee
suspensions.

Each employee who uas a driver's
license suspended revoked at canceltd
by a State or jurisdiction, who loses the
natn to operate a commercial motor
venicle in a State or jurisdiction for any
period orwho iadisqualified from-
eueraimg a commercial motor vehide
nt anw pumni. shell notify his/her
currmt emuU><r««of sodistMpensfon.
reviM-dium. canodietivi* tostprivilege,
or disqualification. The notification mast
be medc-befarrtheend-ofthe business
day following the day the employee
received notice of the suspension,
revocation: cancellation lostprivilege,
or disqualification.

8. The subpart heading for subpart D
Is revised to read as follows:.

Subpart 0—Driver Disqualifications
and Penal&c*

7.  Section38341Isamended by
revising paragraphs (JoHI)i 1b)[3f0)
through (v), and. (cj.(1)and (2). to read
as follows”

} 34341 t\/\tlaqueSacetion ofdrivers.
. o * » *

Ib)- « *

(1))Generalrale. Adriver who is
convicted of a disqualifying offense
specified iii paragraph (b)(2) of this
section, is disqualified for thapsriodof
time specified in paragraph (b)(3) of this
section. ifthe offense was committed
while operating a commercial motor
vehicie. )

]3) * X% %

(i) Fiatoffenders. Adriver who is
convicted of oaoflaiue described in
paragraphs (b)(2)(1) through (b)(2)(iv) of
this section, is disqualified for a period,
of ona year provided the vehicle was.not
transporting hazardous materials.

required tn be placarded under the
Hazardous Materials Transportation
Act (40 U.S.C. App. 1801-1813).

(ii) First offenders transporting
hazardous-materials. A driver who ia
convicted of an offense described in
paragraphs (b)(2)(i) through (b)(2)(ivj at
this section, is disquatitie. for a period
of three years if the vehicle,wee
transporting hazardousmsierieie
required to be placarded under the
Hazardous Materials Transportation
Act (49 U.S.C. App. 1801-1813).

(iii) Firstoffenders ofcontrolled
substance felonies- A driver wbo is
convicted ofan offense described in
paragraph (b)(2)(V) of this section, is
disqualified for Ufa.

(iv) Subsequent Offenders. A driver
who is convicted of an offense-
described. In.paragraphs (b)(3)(I) hrough
(b)(2](v.) of this section. Is disqualified
foe life if the driver had been cacvicted
once before In.a separate incidentof
any offense described in.paragraphs
(b)(2)(1J through (b)(2)(Iv). of this, section.

ty) Any drives disqualified for life
under |38341(b)(3}(iv) of this
paragraph,,who has.bolh voluntarily
enrolled in.endsnccessfiiliy completed,
an appropriate rehabilitation program
which meets the standards of his/her
State's driver licensingagency,,may
apply to the licensing agency for
reinstatementoH Itx/ber commexrial
driver's-Hcensa..Sndrapplicants shall
not be eligible-forreinjtatement from
the State unless and nntfr such time as
he/she has firsnerved a.tmmmara
disqualification period of Ifryears and
has fnfly met the licensing State’s
ilandardi forreinstetemenrof
commercial motorvefdclu driving
privileges. Should a reinstated driver be
subsequently convicted at another
disqualifying-offense, ar specified in
paragraphs (b)(2)(-t) through (b)(2)(Iv)of
this section, he/she shall be
permanently disqualified for fife, and
shall be ineligible to again eppiy fora

reduction of the tiletime disqualification.

<*” * *
él) General rule. A driver who is
convicted of serious traffic violations is

disqualified for the period of time
sperified in paragraph-(c)(2) ofthis
section, if the offenses were committed
while operating a commerdai motor
vehicle.

(2  Duration ofdisqualificationfor
serious traffic violations—{i) Second
violation. A driverwho, during any 3-
year period, is convicted of two serious
traffic violations in separate incidents.
I» disqualified-for a period of 80 days

(i) Tfiirchriolation. A driverwho.
during any 3-yearperiod. tv convicted of
three serious-trafficviolations in
sepnratoincidents; is-disqualified for a
period of 120 days.

« » m

8 Section 383.73(gJ Is revised to read
as follows:

1343.73 Statsprocedures.
] o0 [ m 9

(90 Penalties-forfaitemformation Ifa
State determines, sn Us check of an.
tppiicant's license status and record
priortotarring-* CDL or atany time
after the-CDL is issued, that the
applicant bsrfalsified information
containedirreubpart fof this pert or any
of ther rtffications required in.

1 38T"I(aX tire State shallata minimum
suspend: cancel orrevoke tbs person's
CDL or his/her pendingapplication. or
disqualify the person from operathrg m
conunerari motor vthisle far a period af
st least 80 consecutive days.

. . (] »

r ATT M t—OUAUCATTOITS OF
DRIVERS

9. Section 39LIS(c)(2){iv) ia crritsdb to.
read as follows:.

1391.15 Otsqueftfleettouctdriver*.

C)ooo

while operating a commercial motor
vehide; or

. . . *

[FR Doc. WWZ28M FIUd 10-3-**. ftxaam [

mm** cam m m
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DEPARTMENT OF TRANSPORTATION

Federal Highway Administration
49 CFR Parta 383,390,391, and 392

IFHWA Docket No. UC-128)
RIN 2125-AB-ABT9

Blood Alcohol Concentration Lavel (or
Commercial Motor Vehicle Drivers

agency. Federal Highway
Administration (FHWA). DOT.

action: Fins! rule.

summary: The FHWA is amending Parts
383,390,391. and 392 of the Federal
Motor Carrier Safety Regulations
(FMCSRa) in accordance with the
Commerdai Motor Vehicle Safety Act of
1988 (the Act). The revisions establish
0.04 percent as the blood alcohol
concentration (BAC) level at or ab~ve
which a commercial motor vehicle
(CMV) operator would be disqualified
from operating a CMV under Section
12008 of the Act As used in this
document BAC means alcohol
concentration expressed in grams of
alcohol per 100 milliliters of blood, or In
grams of alcohol per 210 liters of breath,
regardless of the means of measurement
employed. The rulealso requires CMV
operators with any measured or
detected BAC to be placed out-of-
service for a 24-hour period in
accordance with Section 392.50f the
FMCSRa. Sections 12009.and 12011 of
the Act require States to adopt similar
licensing sanctions for CMV operaton
to avoid « withholding of Fodend-aid
highway funds.

The rule Is bated on comments
received toe notice of proposed
rulemaking {NPRM) published la tho
Federal Register on May 10,1988 (53 FR
168S8), and findings of a study by the
National Academy of Sciences (NAS),
1987, Special Report No. 218, "Zero
Alcohol and Other Options: Limits for
Truck and Bus Drivers™(the NAS
Study).

EFPECTnrtdate October 27,1988.

FOR FURTHER INFORMATION CONTACT:
Ms. (ill L Hnchman, Chief. Standards
Review Division, Office of Motor Carrier
Standards (202) 388-4009. or Mr. Thomas
P. Holian. Office of the Chief Counsel
(202) 368-1350, Federal Highway
Administration, 400 Saveolh Street SW,,
Washington. DC 20500. Office hours ere
from 7:45 ajr . to 4:15pjn. ET. Monday
through Friday, except legal holidays.

, No. 192 / Tuesday, October 4, 1988 A Jes and Regulations

SUPVUEMCKTARY meOfUSATKNC
Background

Summary ofthe BAC L evi Provisions
ofthe Act

Section 12008(f) of the Act requires
the Secretary of Transportation
(Secretary) to establish the BAC level
not to exceed 0.10 percent, at or above
which a person when operating a CMV
shall be deemed to be driving while
under the Influence (DUI) of alcohol end
subject to the licensing sanctions
described in the Act in Section 22008
(discussed below). Failure to issue such
a rule by October 27,1988, will result in
this level being set at 044 percent

Under section 12009(a)(3) of tie Act
each State must by October L 1993,
adopt and enforce laws oonalatent with
the Federal requirement,and consistent
with any out-of-service regulations
Issued by the Secretaryundersection
12008(d)(1) ofthe Actinorlertoavoid
having Federal-aid highway
construction funds withheld.

Also under section 12009, States must
adopt disqualification provisions for
CMV operators described in the Act
These disqualification provisions -
becameaffective on July 1,1987 (52 FR
20574), and are contained in Section
33X51 ofthe FMCSRa (49 CFR33X81).
Disqualifications under the Actapply to
operators of "commercial motor
vehicles” as defined In the Act and
occur for offenses which were
committed afterJuly 1.1987. Certain of
these disqualifications, or licensing
sanctions, would apply to CMV drivers
who are "deemed to be underthe
influence of elcoboL"

Section 12008 of the Act provides that
CMV operators who are found to have
committed a first violation of drivings
CMV under the influence of alcohol
shallbe disqualified for a least 1year.
For a CMV operator carrying hazardous
materials, this disqualifiestion-shall be
forat least 3 years. Any CMV operatar
found to have committed a secondsuch
offense (at any time without regard to a
time limit for the second ofiense) shall
receive a lifetime disqualification or a
disqualification for a period of not less
than 10 years, as may be prescribed by
the Secretary.

The requirement in the Act for the
Secretary to commence a rulemaking to
determine the appropriate BAC level by
October 27.1987. was fulfilled by
publication of the advance notice of
proposed rulemaking (ANPRM) of
March 23,1987 (52 FR 9192), to which 31
responses were received. Also as
required by the Act. the FHWA
contracted with the NAS to conduct a
study of the appropriateness of reducing
the BAC level at or above which m
person, when operating a CMV. is

deemed to be driving while under the
influence of alcohol from 0.10 to 044
percent The findings of the NAS study
and comments received on the ANPRM
formed the basis of the NPRM of May
10,1988.

Comments on the NPRM

The FHWA received 78 responses to
the NPRM: these are enumerated by
category In Exhibit 1. In addition to
considering the written docket, tha
FHWA sponsored two public
information forums (In Washington. DC
and Denver, Colorado) at which 17
persons testified on behalf of a wide
range of organizations.

Exhibitl
Respondents in the BAC NPRM by Category

National Transportation Safety Board— l
National Academy of Sdcncet |
Other Federal i

State agencies representing 37 States:
Departments of motorrehicJes
State Police deportments

Other StaU agenciesm

_Total Slata ogendei 4
mocalities
Stale- and

tions

—ro

N oo —ur—oo

locality-related organiza-

Tricking industry and related partita:

Carriers

Total trucking-related ... |
~Bn«tm W fry
Trade
Insurance fattest;y 3
JPxibDc Interest groups. ... 3
Individuals l

I e e

Total respondents. 78

The FHWA expects to assess whether
and what types of duplication or overlap
may exist between alcohol-related
requirements of the Commercial Driver's
License (CDL) program (i.e., Part 383)
and the requirements in Parts 390,391.
and 392 of the FMCSRa. This will be
part of the FHWA'’s continuing efforts to
ensure that the CDL program is practical
and effective. Any reduction or
elimination of burdens on drivers.
States, local jurisdictions, or motor
carriers that may be realized ae part of
this assessment would be Incorporated
into future rulemaking actions.

The res. of this supplementary
information section summarizes tho
major differences between the NPRM
andthis final rule, discusses the
FHWA'a selected approach to
establishing the BAC levels and
penalties as mandated In the Act
discusses th« resultant enforcement
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issues, and presents a section-by-sectioa
analysis of the rule.

Major Differences Between NPRM sod
Final Rule

In response to the comments on the
NPRM. the FHWA has incorporated
numerous changes and refinements in
the final rule, all of which are discussed
In detail further below. In brief, the
FHWA has;

1. Established 0.04 percent aa the BAC
level at or above which e person when
operating a CMV shall be deemed to be
driving while under the influence of
alcohol:

2. Revised the definition of
“conviction" to specifically include
administrative determinations;

3. Specifically stated that COL
holders, by the act of driving a CMV,
have given their implied consent to such
testing as ia requisite to the enforcement
of this rale;

4. Clarified that the 24-hour out-of-
service sanction applies to all drivers
having any measured or detected
alcohol cnnreotraUoo while on duty, or
operating, or in physical control of a
CMV or other motor vehicle covered by
Section 3815: and

SnvDelineated the minimum
requirements for State cotnpUmce with
tha BAC-ceiated disqualification
provision” of the Act and clarified that
States need notnecessarily apply their
other DUI sanctions at tha 004 percent
BAC level

Selection of BAC Levels and Associated
Penalties

The NPRM addressed both the
substance and the farm of the BAC
offenses and penalties mandated by the
AcL

In terms of substance, the NPRM
designated 0.04 percent as the BAC level
at or above which the disqualification
provisions of the Act—generally, ona
year for the first offense and life far the
second offense—would taka effect The
final rule retains this QD4 percent
threshold because It garnered the
implicit or explicit support of moat
docket respondents and because the
NAS study recommended a 004 percent
leyel

With respect to the docket the
overwhelming majority of respondents
Inall categories supported no change in
the 0.04 level as demonstrated tn
Exhibit 2. Among the commenters
seeking a different level there was no
agreement as tn what that level should
be. For example, while tho NTSB urged
a 0.00 percent standard, the
International Association of Chiefs of
Police urged the retention of 0.10 percent
or existing Stale per se percentages, If

* TCRO / Rules and Regulations

lower, as the trigger for disqualification
for one year or more.

Exhibit 2.— Recommended BAC Levels
FOn DtSCHJAUBCATTON

0.10
Rewoodart 004 or 0.05
aegoy P00 eyt e oY
wren 1
MAS 1
Other Federal |
m eiFggnctoe_ 4 3% ' 3
St%?ﬁéﬁcaw- | ¢
Trucking Inttjetfy .
»
2
Trade eeeoagttwe . 2
Vmranc* tnXjeay 3
PU?SO interest
m 3
In L 1

In tha absence of any consensus for
change from the proposed OQJM percent
level the-FHWA continues to agree with
tha sckslific findings of tha NAS study.
Briefly, the NAS commlrise concluded
thatany BAC lavel above sero. most
commercial drivers would experience a
degradation |d skill thatweaID increase
the risk of crash involvement The
majority (three-fourths) of tha committee
recommended that penalties required by
tho Actbe applied to violations of 004
percent ochigher BAC.(Thareportmay
be purchased from the Transportation
Research Board. 2101 Constitution
Avenue. NW,, Washington. DC 20418,
for a 22000 far. A copy of the report is
availahle for examination la the docket)

Thus, the FHWA has retained 0.04
percent as the BAC level at or above
which CMV operators will be subject to
the disqualification provisions Df the
Act Furthermore, In light of the NAS
recommendations and the Act the final
rule retains the 34-hoar out-of-service
sanction to be applied to drivers who
have any measured BAC or any
detected pretence ofalcohol

The form of the proposed rule elicited
significant comma t. Setting up a three-
tiered structure of atcohol-related
offenses and penalties for CMV
operators, the NPRM—

1. Defined "driving under the
Influence" (DUT) for CMV operators at
0.10 percent BAC or the Stale DUI level,
whichever Is lower. At this leveL State
criminal and/or administrative
penalties. ttie disqualifications specified
in the AcL aud the 24-hour out-of-
service would all apply. (Tha purpose of
this proposed definition was to formally
satisfy the requirements of tha / ct

' 395

without conflicting with existing State
DUI statutes.)

.2. Expanded the list of offenses under
Part 3B3 to include "driving a
commercial motor vehicle with an
alcohol concentration of (104 percent or
more." At this level the
disqualifications of the Act and the 24-
hour out-of-service sanction would both
apply. (This provision was intended to
meet the substantive thnut-of the Act
which was to provide for
disqualification at a BAC level
consonant with the Act's goal of
improved highway safety.)

3. Modified Sectioo 3B2J of the
FMCSRa to apply the 24-boor out-of-
senrice sanctions t0 CMV operators
having any positive alcohol
concentration. (Hut was tn
conrideratien of tha NAS study majority
recommwndaHa—. and tn keeping with
sections uOOCfaXri) aad 22006(dXl) of
the Act and the FHWA** existing
authority tegatdiag Sections+o0s )

In comamrtfag oc the three Hired
structure of the NPRM. the International
Brotherhood of Ihemstore (IBT) asserted
that “the DﬂT hae exceeded Congress'

(grant of aut O(QTQ/ by creating a
disquehfytey ©ffeooe not fwsod In the
statute"—that 0, mother2 above,
According to the IBT. thEActonIy gave
the Secretary the authority to determine
"the blood alcohol concentration level at
or above which a person when operating
a commercial motor vehide shall be
deemed to be driving under the
Influence ofalooholT and subject to the
penalties Included in the Act

Although tha FHWA believe* that the
“three-tiered” structure included In tha
NPRM would fully accord with tha
substantive requirements of the Act the
FHWA ha* altered-the form of the final
rule to accommodate objections such as
those raised by the EBT. Under this
revised, two-tiered structure, tha FHWA
baa—

1. Established 0.04 percent as the level
at or above which a person whan
operating a commercial motor vahide
shall be doemad to be driving under the
influence of alcohol and cubjact to the
disqualification provisions, of the Act;
and

2. Continued to spedfy that drivers
having any positive r Icohol
concentration will be subject to the 24-
hour out-of-service sanctions.

To elidta broad range of opinloo and
to assist the FHWA in the long-term
planning of its regulatory* cgsada. tie
NPRM raised three specific questions
related 10 the propoecd BAC levels and
associated penalties.

First, the NPRM asked whether
additional penalties (l.a" over aod above
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the 24-hour out-of-service) would be
appropriate for aecond offense* below
0.04 percent BAC. The respondent State
agencies expressed a 2-to-| preference
against the imposition of such an
ascending scale of sanctions, largely
because of the associated record-
keeping and administrative problems.
On the other ham’ the International
Association of Chiefs of Police, the
National Transportation Safety Board,
and five other non-State respondents
favored the idea. Since the Act provides
no explicit authority for penalties other
than 24 hours out-of-service for
violations of section 392.5, and since the
State agencies generally opposed the
concept, the FHWA baa not added such
ascending penalties to this regulation
and does not currendy intend to seek
addidonal authority to impose them.

Second, the NPRM asked whether
there were any practical alternatives to
the repeal or amendment, with respect
to CMV operators, of State laws
presuming that d person with @ BAC of
less than 0.05 percent is not under the
Influence of alcohoL Nine States
asserted that no such alternative exists;
Tour States stated that no conflict would
existasS long aS the CMV offense is
treated administratively at levels below
0.05 percent The final rule, as discussed
further below under “enforcement”
allows the States to treat violations of
the disqualifying BAC level by means of
administrative or criminal proceedings,
or both.

Third, the NPRM asked whether CMV
drivers having a BAC between 0.04
percent and 0.10 percent (or the State
DUI level if lower) should receive
shorter-term disqualifications than those
specified in the Act for violadons of the
disqualifying BAC levelL Of the 43
respondent Stste agencies, 13 suggested
such a change. However, the
restructuring of offenses end penalties
in this final rule into a “two-tiered
approach” obviates any such possibility.

Enforcement Issue*

Enfortx meat of this regulation will be
primarily r State responsibility.
Howevor. he docketrevealed that 20 of
the retp' ndent State agencies
(repress.ting 18 of the 37 respondent
States) foresaw enforcement difficulties
with the B/.C levels proposed in the
NPRM.

In essence, the enforcement problem
in as follows. (Chapter 4 of the NAS
report, cited abovo, provides further
details.) Each State, In working out its
DUI policies as a synthesis of
legislative, judicial and enforcement
precedents and actions, has laboriously
developed a set of standard procedures
with which to deal with DUI cases. In

general aa a typical DUI case
progresses through the successive stages
of identification of a vehicle to be
stopped, determination of the driver's
alcohol use. testing for impairment,
arrest, evidential testing, and criminal
and/or administrative proceedings, an
ever-higher degree of reasonable
suspicion/probable cause is required.
The fundamental concern of the States
is that, at the relatively low levels of
BAC established in this rula, driver
performance behind the wheel may not
be auffldently erratic to justify stopping
a given vehide much less proceeding *
with driver testing procedures.
Furthermore, even if the driver Is
already stopped consistent with proper
legal procedures, such as at d roadblock
or weigh station or pursuant to other
legitimate enforcement actions, the lack
of reasonable suspicion/probable cause
(which are generally not present at the
lowest BAC levels) may prohibit
proceeding with driver testing
procedures.

An analysis of the enforcement
problem demonstrates that the States
will Indeed be able to enforce this rule
to the FHWA's satisfaction without
compromising their individual positions
on legal and constitutional issues. Thle
rule does not require, nor does FHWA
Intend to mandate, any change Ina
Stale's existing procedures for initially
stopping vehicles and theirdriven for
the enforcement of DUI laws. A State
will not have to Institute roadblocks,
random testing programs or other
enforcement procedures which have
been held unconstitutional In the State
or which the State does not wish to
implement. On the other hand, FHWA
does view the institution cf additional
enforcement techniques as consonant
with tho highway safety goals of the
Act and encourages the implementation
of such techniques as are legally
permissible within a given Stale.

This rule does, however, Intensify the
stringency of the procedures and
sanctions to be applied to those CMV
operators who are stopped, whether the
stop is Instituted to enforce the State
DUI laws or is a routine stop, such as at
nweigh station. Any measured alcohol
concentration or detected presence of
alcohol according to permissible State
procedures, will be cause for a 24-hour
out-of-service order. Moreover. Ifan
enforcement officer has reasonable
suspicion/probable cause or other legal
justification to require a CMV operator
to submit to alcohol concentration
testing as permitted by the State, levels
o0i 0.0-i percent and above will subjecta
driver, after due process, to
disqualification under the Act and to
such other State sanctions as may be
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appropriate. Because the final rule
specifically extends implied consent to
all CDL holders, a CMV operator who
refuses a test required of him/her by the
State will be subject to the
disqualifications of the Act as well.
Thus, within the limits of each State's
unique compromise between law
enforcement needs and tha protection of
individual rights, tha States will be
expected to intensify the stringency with
which they deal with CMV operators
who are identified for alcohol
enforcement

In sum. to be In compliance "re
BAC regulations, a State will
adopt and enforce legislation —

1. Establishes 004 percent a* the BAC
level at or above which a person when
operating a commercial motor vehicle
shall be deemed to be driving under thu
influence of alcohol according to section
12009 of the A d and enforces the
corresponding disqualification
of the Act by means of administra
and/or civil proceedings. Nothing I »
A d orInPart 383 as revised in this final
rule, requires d State to handle the

lviolation of the disqualifying BAC level
as d criminal offense, or to necessarily
apply its other DUI sanctions at the 004
percent BAC leveL However, the States
would also be expected to continue to
apply their existing criminal and/or
administrative DUI statutes to CMV
 >eratora found to be operating d
vehide at or above tha BAC level
otherwise established by State law as
DUI and to subject violators of the
disqualifying BAC level to any
consequent additional penalties;

2. Eatabliahea and enforces a 24-hour
out-of-iervice sanction againat any
CMV operator having any measured
alcohol concentration or any detected
presence ofalcohol and

3. Implements and enforces an implied
consent provision for all CMV operator*
with respect to any testing requisite to
the enforcement of tho items numbered 1
and 2 above, so that refusal to submit to
testing would subject a person to
penalties that are no less stringent than
those to which testing could lead.

A sample of legislation accomplishing
the above purposes, prepared by legal
consultants to AAMVA, is reproduced
herein as Appendix A.

Furthermore, to be in compliance with
the BAC provisions of the Act, a State
will not have to adopt legislation or
procedures which would run counter to
tha State's const!to'ional limitations or
policy choices on enforcement
techniques (e. g.. a State would not have
to implement roadblocks if luch a
measure has been held to be
unconstitutional by that State's courts.
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or if the State chooses not tc uu that
measure). States ore, however,
encouraged to strengthen their testing
method* and procedures.

Section-By-Section Analysis
Section 383.5 Definitions.

Alcohol concentration. "Alcohol
concentration.” when expressed as a
percentage, is here defined to mean
grams of alcohol per 100 milliliters of
blood or grams of alcohol per 210 liters
of breath. This definition is not intended
to restrict the types of bodily fluids
tested by the Slates in order to arrive at
the blood or breath alcohol level Tests
of urine or saliva, if part of a State's
availahle procedures, would be perfectly
acceptable under this regulation aa long
as the scientific accuracy of the test
meets the Slate's requirements, and at
long aa the results are expressible in
terms of alcohol concentration as
defined herein.

Conviction. Seven Sn tes commented
that the definition of "conviction* in the
regulatory text oi the NPRM needed to
be revised to include an administrative
finding by a State that a violation was
committed. Based on Section ft-205fc) of
the Uniform Vehicle Code (1987) as
adopted by the Legal Services
Committee of AAMVA. the revised
definition specifically includes such
administrative findings. According to
this definition, a "conviction™ will occur
even ifa person is referred to ¢ remedial
program as a substitute for the
imposition of a penalty, fine, or other
sanction.

Driving a commercial motor vhicle
wbi': under the influence of alcohol.
This definition embodies i 383.
51(b)(2)(i). which is analyzed In detail
further below.

Section 38351 Disqualification of
drivers.

The final rule revises the wording of
the introductory trxt ofparagraph (b)
because the wordi.ig In the NPRM.
"Disqualification fcr criminal offenses,"”
implied that the violation of tha
disqualifying BAC level is to be tn.ated
as a criminal offense. However, nothing
in the Act requires such a violation to be
dealt with exclusively through criminal
proceedings. Thus, the revised language,
"Dlsqualilication for driving under the
influence, leaving the scene of an
accident, or commission of a felony,"
affords a State the flexibility to handle
violations of the disqualifying BAC level
by whatever administrative and/or
cirminal procedures it deems
appropriate. A conforming change has
been made in the wording of the

introductory text of paragraph (b)(3) as
well

Paragraph 1b)(2)(i) defines tho
disqualifying offense of “driving a
commercial motor vehicle while under
the influence of alcohol.” Thli offenso
may occur in any case meeting any one
or more of the following three criteria:

(A) Driving a commercial motor
veidde while the person‘a alcohol
concentration is 0.04 percent or more.
This Is one of the perse offenses of
violating the disqualifying BAC level far
CMV operators.

(B) The Uniform Vehicle Code (section
11-902(a)(2)) retains the offense of
driving under the Influence of alcohol to
cover cases where no determination of
the alcoholic content of a driver's blood
was performed or available for use as
evidence. For the tame reason, the final
rule includes the behavioral
determination of driving under the
influence of alcohol aa one of tha three
criteria, any one or more of which would
trigger BAC-related disqualification
proceedings if the person is driving a
CMV.

(C) Finally, seven States, the NTSB,
the NAS, AAMVA, and two other
respondents commented that implied
consent provisions are essential to the
enforcement of the disqualifying BAC
level. To be effective, a State jjuit
provide that the penalty arising from
refusal to take a test that ia required of a
CMV driver in accordance with State
procedures lano less stringent than the
worst potential outcome of the teat. This
can bo accomplished by modifying ’
existing implied consent laws or by
enacting implied content lam which
apply specifically to CMV drivers.
Therefore, the third of the criteria, any
one or more of which mey trigger
proceedings under 1383.51(b)(2)(I), Is a
refusal to undergo such testing as |j
required by any Stale or jurisdiction in
the enforcement of the BAC-related
disqualification aa defined in criteria (A)
and/or (B) above.

To be n compliance with Ihe Act. tha
FHWA would expect e State to ensure
by statute thata CMV operator is
subject to disqualification proceedings if
his/her offense meets any one or more
of the criteria outlined above. In other
words, ihe FHWA does not Intend to
give Status Ihe option of selecting one or
the other of the criteria for enforcement:
instead. States are expected to enforce
all of them.

In addition, States must ensure thst
the procedures and consequent
penalties for CMV operators* violations
of the disquslifying BAC level are in
addition to any applicable procedures
and penalties understate DUI laws for
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all drivers. Por example, if a CMV
operator is found to have a measured
BAC level of 0.20. he/she will have
violated oot only the disqualifying CV
oiVnso but also the State illegal per si
statute for DUI. Likewise, if a CMV
operator ia convicted of "driving unde:
the influence" as specified in State lav
he/she would likewise be subject to
disqualification for excessive BAC as
well as to additional penalties impose’
by tha State on all motorists to
convicted. Finally. Inrefusing to take |
test required under the provisiooa of tl
regulation, a CMV operator will most
often be violating Slala Implied conser
provisions applicable to all drivers, an
will thus b« subject both to the
disqualifications of the Act and to
general penalties.

The purpose of the new paragraph <
Is to clarify what the FHWA expects
each State to do, af @ minimum, to be I:
compliance with section 12009(a)(3) of
the Act (49 U.S.C. app. 2700). which
requires State enforcement of the
alcohol concentration Irrei establishec
herein. The FHWA wtB not require
States to amend thair existing criminal
statute* dealing with “driving tinder th
influence." Instead, it wt9 suffice for
State™ to establish aa administrative
procedure to disqualify (hy license
suspension, revocation, or cancellation
CMV operator* who violate any elemc
of paragraph (b](2)(l) of 1383.51. Thli
administrative procedure would be (a
addition to any pre-existing State
criminal or administrative procedures
applicable to the CMV operator's
specific offense.

Section 383.72 Implied consent to
alcohol tasting.

The final rule adds s r «w section to
the CDL testing and licensing portion o
Part 383. This new section stales that, |
tha act of driving @ CMV, d CDL holder
has given his/her Implied consent to
alcohol testing required of bim/her by <
State or jurisdiction in tha enforcement
of the BAC-related disqualifying offers
aa defined in 138371, and of the 24-hoi
out-ofservice provision (Section 392.5)
for any positive BAC.

Section 383J31 Testprocedures.

The change to paragraph (a)(1)
requires the State to inform every CDL
applicant of the implied consent staled
in new Section 383T2. and of the
resuiiao’ exposure to procedure* and
penaltUs.The purpose of thin change ::
to assure that applicants for the CDL a.
fully apprised of the terms implicit In
their acceptance and use of the CDL Ir.
addition. States are encouraged to mak
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full disclosure in tbs manual (to be
provided to all CDL applicants in accord
with Section 343.131) of all the
disqualification offenses and penalties
for CMV operators, so that driver
applicants will undeisland that the
offenses may ha more terious
consequence* on their COL than on
other types of licenses.

Parts 390and 391

Part 343 applies to all CMV operators.
All drivers covered by Parts 390 and 391
of the FMCSRa are also covered by Part
343, except fordriven in intentate
commerce who operate vehicles that
have a gross w jide rating of greater
than 10X00 pounds and lesa than 20X01
pounds, and that are neither placarded
for hazardous materials nor designed to
carry 16 occupants or more. The purpoee
of the revision to Part 390 is to
incorporate the new definitions for
alcohol concentration, conviction, and
driving a commercial motor vehide
under the influence of alrchoL These
definitions were induded in the NPRM
under Part 391 revisions. However, with
the revisions to Parts 390 and 391 (43 FR
10056) published Mav 19,1984 tha
definitions will now be contained in Part
39a The purpose of the revisions to Part
391. as contained in this final rule. Is to
make consistent the BAC level
requirements for all drivers covered by
Part 391. The penalties applicable at 004
percent BAC and above will continue to
differ for the two groups (CDL-holders
and noo-CDL-holdars) covered by Part
391. Tha revision to Part 391 aloo
changes the term “criminal offenses” lo
"criminal and other offenses" to reflect
the fact that violation of the 004 BAC
standard need not be a criminal offense.

Section SSZS Intoxicating beverages.

The revised paragraph (a)(2) forbids a
CMV operator from having "any
measured aloohoi concentration, or any
detected presence of alcohol while on
duty, or operating, or in physical control
of a motor vehide." The penalty for
violation of this regulation, as mandated
in Section 12008(d)(1) of the AcL ia a 24-
hour OUt-of-eerviOe order.

The new wording measured ¢ ¢ *or
detected * * *~) follow™ the
recommendations of three States and of
the International Assodatlon of Chiefs
of Police, which noted that “there are
many times that the driver will not be
available to an instrument for measuring
blood alcohol.” Each State will have the
discretion to determine whether
"detection" atone is sufGdent to fusttfy
imposition of the 24-hour out-of-service
penal'y. or whether and by what means
"measurement” will be required. States
will be responsible for enacting
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Appropriate legislation and for issuing
conforming policy guidelines to
enforcement officials.

The responses of Gve States exhibited
aome uncertainty over the applicability
of 392X to CDL holder* who are not in
intentata commerce and who are thus
not covered by the FMCSRa in Parts 390
through 397. By virtua of the Act (at
Sections 12000(a)(21) snd 12006(d)(1)).
the FHWA believe* that State
application of 1392X to all CDL holders
la one of the 21 requirements with which
States most comply to avoid a
withholding of Fojderal-ald highway
funds. The FHWA wilL therefore, expect
the States to enact legislation adapting
§382X to apply to all CDL bolder* tn
addition to any other drivers subject to
the FMCSRa.

The 24-hour out-of-service penalty for
violations of {3005 is an explidt
requirement of the Act and is thus not
subject to regulatory change.
Nevertheless, nine State agencies
emphasized potential enforcement
difficulties with the 24-hour penalty. For
example. States are concerned about
what mechanism to use to implement
the out-of-eervicc requirement and how
to actually keep the driver out of service
for tho required period. Commenter*
questioned what should be done with
trucks pulled over on the side of the
road, the cargo, and the driver, and what
record* they will be required to keep
and transmit Respondent* pointed to
problem* with the transmittal of out-of-
service information, and with
recordkeeping for out-of-service
violations.

Most of the out of service comments
address the m*rh*ntr» of putting a
driver out of senrioe for 24 hours.
Currently, if a driver is inspected at a
State-operated MCSAP inspection
station the standard inspection form
must be forwarded to FHWA. If the
driver is put out of service this is noted
on the form. In 1987 slightly over 1
million state MCSAP Inspections were
reported, of which 57X81 resulted In
driver out-of-service violations.
(Admittedly, the majority of these out-
of-service sanctions were for less than
24 hours.) If an authorized official takes
a driver out of service after stopping him
along the road. Stata procedures, which
ore not controlled by FHWA. apply.
These procedures will not be changed

.by this regulation.

While foreseeing some difficulties
arising when a driver is put out of
service at the side of the road, as
opposed to an Inspection station, the
FIfW A does not anticipate that these
problems will be drastically different
from those that now axIsi with out-of-
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service orders, which may already be
issued under a variety of circumstance*.
(For instance, drivers are already placed
out of service for violations of houraof-
toprice regulations.) Stales will be free
to implement these orders in whatever
way they deem effective. While tha
Slate may wish to utilize out-of-service
tags, secure tha vthide, or if necessary
tow or impound it these decisions will
be made by the States. Whether or not a
dtatioo ia issued is also a State
decision. Recordkeeping and record
transmittal practices also do not need to
differ from those currently need.

Although 44 State cgendea
commented on the propoeed rule, only
nine presented comments which
suggested difficulties with this proposalL
Of eleven Stale police agendc* that
commented, only three suggested
difficulties with the proposaL One, New
Jersey, commented that this proposal
should be workable.

Regulatory Impact

The FHWA has determined that this
action doe* not constitute a major rule
under Executive Order 12291. The rule is
not expected to result Inan annual
effect on the economy of $100 million or
more, or lead to a major Increase in
costs or prices, or have significant
adverse effects on the United Slate*
economy. However, because of the
public interest in the issue of CMV
safety and alcohol u*e and the expected
benefit in transportation safety, this rule
is considered significant under the
regulatory polidea and procedures of
the DOT. For this reason, and pursuant
to Executive Order 12494. this
rulemaking action has been induded on
the Regulatory Program for significant
rulemaking actions.

The economic Impacts of this
rulemaking that will occur are primarily
mandated by the statutory provisions
themselves. The FHWA has prepared an
overall regulatory evaluation for the
various motor vehide rulemaking
actions that will be Issued lo implement
the AcL This evaluation, which
addresses some of the provisions
contained in the final rale Issued on |une
L 1987 (52 FR 20574, FHWA Docket No.
MC-125), and the testing and licensing
standards issued on July 21,1984 (53 FR
27824 FHWA Docket No. 47-18), is in the
public docket and s (liable for
inspection in the Headquarters office of
the FHWA. Room 4132.400 Seventh
Street SW. Washington. DC 20590
Specific impacts associated with this
NPRM were analyzed In the NAS study
snd are summarized below.

The NAS study examined the costs
snd benefits of a scenario which
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Involved incroatod enforcement at three
BAC level*.0.10,004, end zero percent
In thi* enforcement scenario, passive
sensors and/or portable breath testers
were assumed to be used. Using (1
million as the value of a life, the
specified minimum vahie for DOT
regulatory purposes, the benefit to cost
ratio for the 0.10 percent BAC option
would be 6.0 to 1. For both the 044

rcent and zero BAC options tha
Kncfit cost ratio was found to be 67 to
i

Using the same increased enforcement
strategy assumptions, but assuming that
the use of passive sensors and or

table breath testers would not be

ally permitted, resulted in benefit-to-
cost ratio ranging from4.1to1to<9 lo 1
for the three BAC level* studied.

As noted in the NAS report, the
estimated benefits and costa are based
on extrapolation from a limited and
Imperfect data base. Nonetheless, tha
benefits would have to be overestimated
in excess of 650 percent, relative to cost,
before any of the stated increased
enforcement levels and/or lower BAC
levels would not be oost-eifective when
the above devices an used to determine
probable cause. Greatestabsolute
benefits were with the zero BAC option
with the lerst being at 0.10 percent BAC.

A significant part of tha motor carrier
industries covered by the Act are made
up of small firms, from one-person, one-
track rperationa of some owner-
opentora, to the thousands of smr.ll
fleet operators throughout the country;
For this reason, the benefit and cost -
considerations described In the NAS
study and the regulatory evaluation aa
applicable to employers and the motor
carrier industry in general, an equally
applicable to the small entity component
of the industry. Small entities have been
represented at public meetings held to
discuss the Act and have had
opportunities to submit comments to the
public docket established tn conjunction
with FHWA's ANPRM of March 23.1087
(52 FR 0102) and tho NPRM of May 10.
1066 (53 FR 16656). The FHWA is fully
committed to doing all that it can to
ensure that no undue burdens ere placed
on small entities as e result of this
proposaL

Federalism Assessment

ThJi action rmenda portions of the
FMCSRs primarily to include driving at
BAC levrls of 0.04 percent or higher as a
disqualifying offense for CMV operators.
Section 12006(0 of the Act directs the
Secretary to taka this actioo pursuant to
notice and comment nilsinsking. Failure
to establish a BAC level wilf result In
the adoption of a 0.04 level by operation
of law.

State laws and regulation® are not *
preempted by this action. However, in
order to avoid a withholding of Federal-
aid highway funds, Slates are required
to adopt for CMV operators the BAC
level eitablished pursuant to this
rulemaking or that level which Is
established by Section 12006 if the
agency does not set tha level as well as
conforming laws and procedures
necessary to enforce the new
requirement*.

The statutory basis for this action is
expressly set forth Inth  Act (Section
12006(0]. The FHWA has carefully
considered the federalism implications
of this action in light of the principles,
criteria, and requirements of the
President's Executive Order on

Federalism, E.0.12812. October 28,1987.

This action limits the policy making
discretion of the States only to the
extent required by the Act. end does to
only to achieve the national safety goals
of the AcL This action would Impose
only minimal additional ootia and
burdens on the States. The FHWA does
not believe that this action vrould
materially reduce tha scope of the

governmental functions discharged by *

the States, or other aspects of State
sovereignty. Furthermore, the final rule
accords significant flexibilities to tha
States tn the implementation of the
congrtsslonally-mandated BAC
standards. For example. States will be
able to treat violations of the 004 BAC
level as administrative end/or criminal
proceedings. For all these reasons, the
FHWA believes that this action will be
consistent with the President's
Executive Order on Federalism.

Appendix A—Typical example of State
baplaaeaadng legislation.

The following excerpt* from the fifth draft
of the Model Uniform Command*) Driver's
License Act (prepared In July IM S by the
Model CDL Law Saboommittee of tha Legal
Service* Committee of AAMVA) exemplify
the approaches that Slates may wish to
consider in meeting the requirements of tn-,
final rule. Adoption of this specific; wotuiiu k
notbinding on lhe State*. Furthermore. States
ere advised that AAM VA Is cootinnicy to
refine its model legislation, end Is expected
to Incorporate the results of this final rule In
Its subsequent eriitioa*. however, the FHWA
believes that this drift contains a useful
appro ch to the sub*lance of this rule.

Section 12: Disqualification ad
cancellation

(@) Ducoahftcoliotto//ensee

Any person is diiquallfled from driving s
CMV foraprr.odolnotless than one year tf
convicted of a first viol*lion of:

(1) Driving a commercial motor vehicle
under the influence of iloofeoi or mcontrolled
substance:

(2) Driving a commerdai motor vehicle
while the alcoiioi concentration of the

300*

person’shlood (] (or) breath (. or other bodi
tub*larfme] 1004 or more.
. t . «

(5) Refusal to submit lo a tail to detertmn
(he driver's alcohol concentration while
driving a commercial motor vehide.

Ifany of the above violations occurred
whils transporting a hazardous malarial
required to be placarded, the person is
di.s%ualified fora period of not less than Ihf
yitft,

(b) A p"rsoo Isdisqualified for life 1/
oocvicUJ of twoormore violations of soy ¢
tha oflense* specified ia paragraph («).or 1l
combination of tho** offrrwes, arising from
two orstore separata incidents.

Section 13. Commercial drivers prohibited
from operating with any aloobol In system.

(a) Notwithstanding aay other provision 0
this (Code), a person stay not drive, operate
or be inphysical controlofa CMV while
having alcohol tn his or bar system.

(b) A parson who drives,operalas.or It In
physical control ofa CMV while having
alcohol inhisor her system orwho refuses |
lake a lest to dstarmin* fhis/her| alcohol
contenta* provided by (Section 14 of this
draft model legislation] must I's placed Out-
of-Servioa for 24 hours.

Section 14. Implied consent requirements
lor CMV driver*.

(@) A person who drivesa CMV within thi
State (adeemed to have given consent,
subject to provision* of (die State law
establishing alcohol tasting standards) lo
taka a testor tests of that person’s blood,
breath, or anna for the purpose of
determining that parson's aloobol
concentration, or tha presence of other drugs

(b) A testor testamay be administered at
tha direction of a law soforoement officer,
who after stopping or detaining the CMV
driver, has probable cause lo believe that
driverwas drivinga CMV whils having
alcohol in his/her system.

(c) A person requested to submit to * test
as provided In subsection (a) above must be
warned by the law enforcement officer
requesting the test that a refusal to submit ¢
th* test will result la that person being
disqualified from operating: * CMV under
(fleet.' of this draft modal legislation.!

(rl , person refuses testing, or sobmitr

vhich discloses an alcobot

stion of 0j04 (percent) cr more, the
Isvt rnforcamrnt officer must submit a *won
report to (State Licensing Ag*ncy| certifying
that the test was requested pursuant to rsub-
section (a) shove| and that tLa person
refused lo submit to testing, or submitted to.
test which ditdosed so alcohol concentraiio
0f 0.04 (percent| or more.
(*) Upon receiptof th, swvn report of a
law enforcement officer submitted under Sul
section (d). the (state Iteeruuig agency Imull
disquality tha driver from driving a
comraerail motor vehide under [Section 12
of this draft model legislation).

IN tia by Iha AAM VA atodal law
subcommittee: "Tc facilitate lha alcohol
tasting of CMV driver* at BACi
recommended by [ha FHWA * * *tha
Committee rrcommer*J* incorporation of thi
above implied consent provision into the
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Mods! State COL Law. Tha above provision
flrtidanfin the authority ol latv
enforcement officer* lo request a CMV drivar
to aubmit to a teat of their aloobol
concentration at lower level* than currently
allowed under State Implied convent lew*.
The adoption of thli provtston would abo
aliiainalo tho acossslty of officer* estimating
a driver'! specific BAC at roadaida.as a
condition to requesting a CMV driver taking
an alcohol teat Appropriate ad Jnictr*uv*
actions would then be imposed upon the teat
results. Since driver* face being ch*cm*iifVrd
from operaUnga CMV. for teetremit* of Qj04
or greater;the Committee roommend*
adopting a Uka disqualification period for
thoea who refuaa lo be tested. To bteure that
tha sanctioning of CMV driver* compile* wtth
due prooaaa requkemeot*. eech Stats aboeld
Integrals provision* of tha A d into existing
nolios. basting.and appaai procedure*
currently utilizad lor other motor vehicle
administrative aaerttoning actions.*']

A regulatory information number
(RIN) ia assigned to each regulatory
action listed in tha Unifled Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unifled Agenda in April and
October of each year. The RIN number
contained in the beading of thi*
document can be used to eroea reference
this action with the Unified Agenda.

In consideration of the foregoing, the
FHWA hereby amende Title 48. Code of
Federal Regulations. Chapter UL
Subchapter B. as set forth below:

Listof Subject*in 49 CFR Part* 383.390,
381.and 332

Highway safety driver requirement*.
Highways and roads. Licensing. Motor
carriera—Oriver qualification. Reporting
and recordkeeping requirements. -
(Catalog of Federal Dome*tic Assistance
Program Number20217. Motor Carrier
Safety)

Issued on September73.108!

Robert E. Facie.

Fedeted ngJkW"yM ailamLrator.

PART 383—COMMERCIAL DRIVER'S
LICENSE STANDARDS;
REQUIREMENTS AND PENALTIES

1.Tbe authority dlation for Part 383
continue* to read as follow*:

Authority: Tltla XI1 of Pub. L 33-5.a 100
SUL 0207-170.49 U5.G 3102;40US.C App.
250! 40 CFR 1.4!

2. Section 363.5 is emended by adding
two definitions and reviaing the

definition entitled “convtcbou.”*placing
them in alphabetical order aa follow *;

132X5 OsOnNun*.
‘Alcohol concentration"(AC) mean*

the concentration of alcohol In m

person's blood or breath. When

expresaed aa a percentage it means
grams of alcohol per 100 milliliter* of
blood or grams of alcohol per 210 liters
of brezth.

“Conviction*means an unvacated
adjudication of guilt or a determination
that a person has violated or (ailed to
comply with tho law in a court of
original jurisdiction or by an anthorized
administrative tribunal, an mnrscated
forfeiture of bail or collateral deposited
to secure the person™ appear*.-coin
court, a plea of guilty or nolo contendere
accepted by the court, the payment of a
floe or court coat, or violation ofa
condition of release without bail,
regardlesa of whether or not the penalty
i4arebated,2uspendedi or probated.**

“Driving a commercial motor vehicle
while under the influence ofakohoT
maana committing any one or more of
tha following acts in a CMV: driving a
CMV while the person’s alcohol
concentration is 004 percent or more
driving under the influence of alcohol, es
prescribed by State Uiq or refusal lo
undergo such testing as is required by
anv Stale or taritdictioa in the
enforcement of 138351(b)(2)(1)(A) or (B).
or 13825(a)(2).

£38351 [Amended]

3. In {38351. paragraph (b) is revised,

snd a new paragraph (d) Is added, to
read as follows:

13*351 JNagoaMeatlonof driver*,

(b)  Disqualification for driving while
under tha influence, leaving the scene of
an accident, or commission of a felocy.

(1) Generalrule. A driver wbo is
convicted of a disqualifying oflense
specified in paragraph (b)(2) of this
section, is disqualified (er tha bate
specifiod In paragraph (b)(3) *fthis
sect!'a. if the offense was committed
while operating s commercial motor
vehicle.

(2) Disqualifying offenses. The
following offenses are disqualifying
offenses:

(1) Driving a commercial motor vchida
while under the influence of aicohoL
This shall include:

(A)  Driving a commercial motor
vehicle while the person's aloobol
concentration ia 0.04 percent or more: or

(D)  Driving under the influence of
alcohol, aa prescribed by State law*, or

©
is required by any State or jurisdiction
in the enforcement of 13835I(b)(2)(i)(A)
or fB). or 138Z5(«K2).

(ii) Driving a commerdai motor
vehicle while under tha Inflococs of a

Refusal lo undergo such testing as
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controlled substance os defined under
Section 1112(6) of the Controlled
Substances Act (21 U.S.C. 802(6)).
induding all substances listed in
Schedules 1through V of 21 CFR Part
1308, as they may be amended from time
to time. Schssdnle | subetancae are
identified in Appendix D of this
eubduptorend Schedule* Il throogh V
era identified la Appendix E of this
subchaptor.

(lii) Leaving the scene of on accident
involving a commerda motor vehide:

(hr) A fehny fnvohr~g the use of a
commerdai motorvehide, other than a
felony described In paragraph (b)(2)(v)
of this section: or

(v)  Theuse of e commerdai motor
vehide in the commission of a (elcuy
involving manufacturing, distributing, or
dispensing e controlled substance when
definedas any substance under Section
102(6) ofthti Controlled Substances Act
(21 U.S.C. 802(6)) induding all
substances Dated tn Schedules I through
V of 21 CFR Part 1306, as they may be
amended from time to time. Schedule |
substances are identified in Appendix D
of this subchapter and Schedules Il
through V are identified in Appendix E
of this subchapter.

(3) Duration ofdisqualification for
driving while under the influence,
looting the scene ofan accident, or
commission ofafelony.

()  Firstoffenders. A drive ia
disqualified for 1 year after the date the
driveris found to have committed an
oflense described in paragraphs (b)(2)(i)
through (bX2)(Iv) of this section,
provided the vehicle was not
transporting harardom materials
required to be placarded under the
Haxordoue Materials Transportation
Act (49 U.S.C. App. 1801-1813).

(if) Firstoffenders transporting
hazardous materials. A driver it
disqualified lot 3 years after the date the
driver is found to have committed on
ofleose described in paragraph* (b)(2)(i)
through (bX2K*Vv) of this section, if the
vehicle was transporting hazardous
materials reqoirod to be placarded
under tha Hazardous Materials
Transportation Act (49 U.S.C. App.
1801-1813).

(ill) First offenders ofcontrolled
substance felonies. A driver is
disqualified for life after the driver is
found to bsve commuted an offense
described Inparagraph Ib](2)(v) of this
section.

(hr) Subeeauent Offenders. A driveT is
disqualified lor life slier the data the
driver la found to have committed an
oflenoe described in paragraphs (b)t*)]i)
through (bX2)(hr) of this section, if the
driver hsd been found to have
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committed once before any offense
described in paragraphs (b)(2)(i) through
(0)(2)(iv) of this section.

(d) Substantial compliance by States.
(1) Nothing in this rule shall be
construed to require a State to apply Its
criminal or other sanctions for driving
under the Influence to a person found to
have oper *H a commercial motor
vehicle wiin an alcohol concentration of
0.04 percent except licensing sanctions
including suspension, revocation, or
cancellation.

(20 A State that enacts and enforces
through licensing sanctions the
disqualifications prescribed in
f 343.51(b) at the 0.04 alcohol
concentration level and gives full faith
and credit to the disqualification of
commerdai motor vehicle driven by
other States shall be deemed in
substantial compliance with section
12009(a)(3) of the Commerdai Motor
Vehide Safety Act of 1986.

4. Section 383.72 la added to Subpart
E. as follows;

%a%%Z tmpQad consent to aieotiol

-Any person who holds a CDL shall be
deemed to have consented to such
testing as is required of him/her by any
State or jurisdiction in the enforcement
Ofi 383 _51(b)[2)(I) and | 39X5(a)(2).
Consent Is implied by driving a
commerdai motor vehide.

6. Section 383.131 is amended by
revising paragraph (a)(1) to read as
follows:

{3*3.131 Testprocedures.

?1) Information ou the requirements
described In 138X71. the implied
consent to alcohol testing described In
| 38372. the procedures and penalties,
contained in | 383.51(b) to which a CDL
holder is exposed for refusal to comply
with such aloobol testing. State
procedures described In 13837X and
other appropriate driver information
contained in Subpart E of this part;

PART 390—FEDERAL MOTOR
CARRIER SAFETY REGULATIONS:
GENERAL

0.  The authority dtalion for Part 390
continues to resd as follows:

Authoritzyi 49US C. A%D. 2503 and 2505; 40
U.S.C. 3102 snd 3104; 40 CFR

7. Section 39X5 Is amended by adding
three definitions.

| 30X3 DefinWona.

*Alcohol concentration” (AC) means
the concentration of alcohol Ina
person's blood or brrslh. When
expressed aa a percentage it means
grams of alcohol per 100 milliliters of
blood or grams of alcohol per 210 liters
of breath.

"Conviction" means an unvacated
adjudication of guilt or a determination
that a person hat violated or failed to
comply with the Law In a court of
original jurisdiction or by an authorized
administrative tribunal an unvacated
forfeiture of ball or collateral deposited
to secure tha perr-m's appesrance In
court a plea of guilty or nolo contendere
accepted by the court tha payment of a
fine or court cost, or violation of a
condition of release without bsiL
regardless of whether or not the penalty
ia rebated, suspended, or probated.

*Driving a commerdaimotor vehicle
while under the influence ofalcohol”
means committing any one or more of
the following acts ina CMV: driving a
CMV while the person's alcohol
concentration ia 0.04 percent or more;
driving under the influence of alcohol, aa
prescribed by State law; or refusal to
undergo such testing aa is required by
anv State or iurisdiction in the
enforcement of i 38X51(b](2)(i](A) or
(B), or | 3925(a)(2).

PART 391—QUALIFICATIONS OF
DRIVERS

8.  The authority dtation for Part 391
continues to read aa follows:

Authority; 49 U.S.C. App. 2505:40 LLS.C.
604 and 3102; 40 CFR 1.46.

X In | 391.15, paragraph (c) la revised
to read as follows:

1311.15 DtaquaMeatton of drtvw*.

(c) Disqualification for criminal and
other offenses.

1. Generalrule. A driver who ia
convicted of (or forfeits bond or
collateral upon a charge of) a
disqualifying offense specified In
paragraph (c)(2) of this section is
disqualified for the period of time
specified in paragraph (c)(3) of this
section, if—

(1) The offense wss committed during
on-duty time as defined in | 3957(a) of
this subdiapler or as otherwise
specified; and

(i) The driver Is employed by a motor
earner or iaengaged in activities that
are in furtherance of a commercial
enterprise in interstate, intrastate, or
foreign commerce;

(2) Disqualifying offenses. The
following offenses are disqualifying
offenses:

390

(I) Driving a commercial motor vehit
while under the Influence of alcohoL
This shall Include:

(A) Driving a commercial motor
vehicle while the person's alcohol
concentration (50D4 percent or morr.

fB) Driving under the influence of
alcohol as prescribed by State law; or

(C)  Refusal to undergo such testing i
ia required by any Stats or jurisdiction
In tha anforcaoent of 1 391.15(c)(2)(i)
(A)or(BJ.orH3a25(aX2).

(i) Driving a molar vehicle under th'
Influence of a Schedule I drug or other
substance identified ia Appendix D to
this subchapterC), an amphetamine, t
narcotic drug, a formulation of an
amphetamine or a derivative of a
narubbering;

(111) Transportation, poasession, or
unlawful use of a Schedule I drug or
other aubstanca identified In Appendh
1) of this subchapter (1), amphetamine-
narcotic drugs, formulaboos of an
amphetamine, or derivatives of narcoi
drugs while on on-duty time:

(iv) Leaving tha scene of an accideni
which resulted in injury or death; or

(v) A felony Involving tha usa of a
motor vehicle.

(3  Duration ofdisqualification—(i)
First offenders. A driver is disqualifies
for 1 year after tha data of conviction i
forfeiture of bond or collateral if. dune
tha 3 years preceding that data, the
driver waa not convicted of. or did not
forfeit bond or collateral upon a charg-
of an offense that would disqualify the
driver under tha rules of this section.
Exemption. The period of
disqualifiestion is 0 months if the
conviction or forfeiture of bond or
collateral toley concerned the
transportation or possession of
substances named in paragraph
(c)(2)(ili) of this section.

(I1) Subsequent offenders. A driver i-
disqualified for 3years after the dste«
his conviction or forfeiture of bond or
collateral If. during tha 3 yean
preceding that dale, be was convicted
of, or forfeited bond or collateral upon
charge of. an offense that would
disqualify him under the rules in this
section.

PART 392—ORtVINO OF MOTOR
VEHICLES

IX The authority citation for Part 39
continues to read as follows:

*A«VJ B It* Sfividaia | Sraga tad oihxe
mUumm anjr b* »o>lis>4 by wilim Mt
Uu*ewr. OHm*4 [liw C*m«r Sundjnl*
WMkl\éfftoi.IDC Z( ll.{ 2* *I’* M %J*rlj Rﬁg’iﬂfl offa*

(H« « ll] "ok S¥[e<r .
EI C AiFny m**1 0% 144n«prtm in
I%tt\ﬁv.w*zl [n" rotnh*>i.r P
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Authoriy: 49 US C. App. 23049
US.C 3102:49CFR 1.V

11. In Part 382. | 392J(a)(2) is reviccd
to read aa follows:

1 39X5 Intoxicating boyrag—
(«)ee*

(1)***

(2) Consume an intoxicating beverage
regardieaa of ita alcohol co-itanL be
under the influence of an intoxicating
beverage, or have any measured alcohol
concentration or any detected presence
of alcohol, while on duty, or operating,
or in physical control ofa motor vehicle:

or
. . a . «

(FR Poc. M -228JJ Fllod 9-30-86; 644 ami
MJJW1 COO* 4HS-0-U
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Class A Misdemeanor

Mandator}’ Jail Term

Mandatory Fine

Suspended Sentence Permitted

Mandatory Treatment

Mandatory Court Revocation

Mandatory Administrative Revocation
Permissive Forfeiture For Repeat Offenders

Counts /s Prior Conviction For DWI Sentencing,
License Revocation, or Forfeiture

mtrtd/y

DWI under AS 2S.35.U30

Yes
Yes
Yes
No
Yes
Yes
Yes
Yes

Yes

DWI

3/7

under AS 28.35.039

Yes
No
No

Yes
No
No
No
No

No



CRIME

1st DWI

2nd DWI

3rd DWI

4th DWI

5th DWI

6th DWI

DWLR/DWLS

1/non-DWI

DWLR/DWLS

2/non-DWI

DWLR/DWLS
Court ordered
revoc for |1/DWI

DWLR/DWLS
Court ordered
revoc Tfor 2
or more DWI

COMPARISON OF PENALTIES

CSHB 53 (JUD)

CURRENT LAW

3 days in jail;
90 day loss/license
$250 fine

20 days in jail;
1 yr loss/license
$500 fine

30 days in jail;
10 yr loss/license
$1000 fine

30 days in jail;
10 yr loss/license
$1000 fine

30 days in jail;
10 yr loss/license
$1000 fine

.30 days in jail;

10 yr loss/license
$1000 fine

10 days in Jail;
1 yr loss/license

10 days in Jail;
1 yr loss/licenso

30 days in Jail;
I yr loss/licenso
$500 fine

90 days in Jail;
1 yr loss/license
$1000 fine

CSHB 53 (Jud)

3 days in jail;

90 day loss/license
Earn back last 60 dy
$250 fine

20 days in jail;

I yr loss/license
Earn back last 60 dy
$500 fine

60 days 1in jail;

5 yr loss/license
Earn back last 2 yrs
$1000 fine

120 days in jail;

10 yr loss/license
Earn back last 5 yrs
$2000 fine

240 days in Jail;

10 yr loss/license
Earn back last 5 yrs
$3000 fine

360 days in Jail;

10 yr loss/license
Earn back last 5 yrs
$4000 fine

10 days/Jail w/10 sus
90 day loss/licensc
80 hrs comm, service

10 days in Jail
90 day loss/license

20 days/jail w/10 sus
90 day loss/license
80 hrs comm, sorvice
$500 fine

30 days in Jail;
90 day loss/licensc
$1000 fine
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Collntcrul references. — Criminal of-
fenses in connection with rental of motor
vehicles. 38 ALR3d 949.

Article 2. Offenses Related to Alcohol and Controlled
Substances; Implied Consent.

Section Section

29. Open container 34. Surrender of license or permit

30. Operating a vehicle, aircraft, or wa- 35. Administration of chemical tests
tercraft while intoxicated without consent

31. Implied consent 36. Forfeiture of motor vehicle

32. Refusal to submit to chenecal test 37. Remission of forfeitures

33. Presumptions and chemical analysis 38. Municipal impoundment and forfei-
of breath or blood ture

See. 28.35.029. Open container, (a) A person may not drive a
motor vehicle on a highway or vehicular way or area, when there is an
open bottle, can, or other receptacle containing an alcoholic beverage
in the passenger compartment of the vehicle, except as provided in (b)
of this section.

(b) A person may transport an open bottle, can, or other receptacle
containing an alcoholic beverage

(1) in the trunk of a motor vehicle;

(2) on a motor driven cycle, or behind the last upright seat in a
motor home, station wagon, hatchback, or similar trunkless vehicle, if
the open bottle, can. or other receptacle is enclosed within another
container;

(3) behind a solid partition that separates the vehicle driver from
the area normally occupied by passengers; or

(4) if the open bottle, can, or other receptacle is in the possession of
a passenger in a commercial motor vehicle.

(c) In this section

ill "alcoholic beverage" has the meaning given in AS 04.21.080(b);

(2) "commercial motor vehicle" means a motor vehicle for which the
owner receives direct monetary compensation and that has a capacity
of 12 or more persons;

(3) "motor vehicle" means a vehicle for which a driver’ license is
required;

14) "open" includes having a broken seal;

(5) "passenger compartment” means the area normally occupied by
the driver and passengers and includes a utility or glove compartment
accessible to the driver or a passenger «>hjl» »he motor v*»h»rl» i« h«ini»
operated.

(di A person who violates (a) of this section is guilty of an infrac-
tion. 8 1 ch 142 SLA 1988)
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Sec. 28.35.020. Operating a vehicle, aircraft or watercraft
while intoxicated. tat A person commits the crime of driving while
intoxicated if the person operates or drives a motor vehicle or operates
an aircraft or a watercraft

ill while under the influence of .nt.-X’cating ligi. r. or any con-
trolled substance listed in AS 11.71.140 — 11.71.11 );

i2> when, as determined hv a chemical test taken w bin four hours
after the alleged offense was committed, there is 0.10 ercent or more
by weigiit of alcohol in the person’s blood or 100 millit, .tins or more of
alcohol per 100 milliliters of blood, or when there '« 0.10 grams or
more of alcohol per 210 liters of the person’s b'vath: or

i3i while the person is under the combined intluence of intoxicating
liguor and another uibstance.

ihi Driving while intoxicated is a class A misdemeanor.

(cl Upon conviction under this section the court shall impose a min-
imum sentence of imprisonment of not less than 72 consecutive hours
and a fine of not less than $250 if the person has not been previously
convicted in this or another jurisdiction of driving while intoxicated
under thi.- oi another law or ordinance with substantially similar
elements or refusal to submit to a chemical test under AS 28.35.032 or
another law or ordinance with substantially similar elements. Upon
conviction under this section the court shall impose a minimum sen-
tence of imprisonment of not less than 20 consecutive days and a fine
of not less than $500 if, within the preceding 10 years, the person has
been previously convicted once in this or another jurisdiction of driv-
ing while intoxicated under this or another law or ordinance with
substantially similar elements or relu al to submit to a chemical test
under AS 2S.35.1132 or another law or ordinance with substantially
similar elements. Upon conviction under this section the court shall
impose a minimum sentence of imprisonment of not less than 30 con-
secutive days and a line of not less than $1.1100 if. within the preced-
ing 10 years, the person has been previously convicted in this or an-
other jurisdiction of more than one of the following offenses or has
more than once been previously convicted of one of the following of-
fenses: 111driving while intoxicated tuulci this or another law or ordi-
nance with substantiallv -irnilar elements: i2> refusal to submit to a
chemical test under AS 2V 15.032 or another law or ordinance with
substantially similar elements. Ihe execution of sentence may not be
suspended nor may probation be granted except on condition that the
minimum imprisonment provided in this section t>served Probation
muv be conditioned as provided in AS 12.55 102. Imposition of sen-
tence may not i»- suspended. In addition, it the olfense involved driv-
ing a motor vehicle for which a driver’s license is required, the per-
son's driver’s license shall be revoked in accordance with AS 28.15.181
and the vehicle used in commission of the otfense may lie forfeited
under AS 28.35.ti It! In addition, the court shall order, and a person
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convicted under this section shall undertake, for a term specified by
the court, that program of alcohol education or rehabilitation that the
court, after consideration of any information compiled under idi of this
section, finds appropriate.

id) Except as prohibited by federal law or regulation, every pro-
vider of treatment programs to which persons are ordered under (c) of
this section shall supply the Alaska court system with the information
regarding the condition and treatment of those persons as the su-
preme court may require by rule. Information compiled under this
subsection is confidential and may only be used by a court in sentenc-
ing a person convicted under to of this section, or by an officer of the
court in preparing a presentence report for the use of the court in
sentencing a person convicted under ic* of this section.

it*) A person who is sentenced to imprisonment for 72 consecutive
hours upon a first conviction under ici of this section and who is not
released from imprisonment after 72 hours may not bring an action
against the state or a municipality or its agents, office  or employees
for damages resulting from the additional period of confinement if

1) the employee or employees who released the person exercised
due care and. in releasing the person, followed the standard release
procedures of the prison facility: and

i2l the additional period of confinement did not exceed 12 hours,

if) For purposes of this section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test of breath under
AS 28.85.031'ui. if arising out of a single transaction and a single
arrest, are considered one previous conviction.

igi Notwithstanding let of this section, if the court imposes proba-
tion under AS 12.55.102 the court may reduce the fine required to be
imposed under <ci of this section by the cost of the ignition interlock
device,

ill) In this section,

ill "operate an aircraft” means to use. navigate, pilot, or taxi an
aircraft in the airspace over this state, or upon the land or water
inside this state;

‘2] "operate a watercraft" means to navigate or use a vessel used or
capable of being used as a means of transportation on water for recrea-
tional or commercial purposes on all waters, fresh or salt, inland or
coa. tal. inside the territorial limits or under the jurisdiction of the
state. t§ 50-5-3 At.’LA 11)10; am * 1ch 107 SLA 1055; am s 1leh 121
SLA 11)67; am 5 15ch 32 SLA 1071; am ~ 1ch 71 SLA 1974; am &8 2,
3ch 152 <1 A 197K; ;;is = -h "1 S' \ 1080; am * It) ch 120 SLA
1080: am $ 21 ch 15 SLA 1082: am 13 - 15ch 117 SLA 1082; am

13 15 ch 77 SLA 1083: am 1 5 ch 57 81,A 1080)

110
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Sec. 28.35.031. Implied consent. ia) A person who operates or
drives a motor vehicle in this state or who operates an aircraft as
defined in AS 28.35.030(h)( 1) or who operates a watercraft as defined
in AS 28.35.0301 hl(2) shall be considered to have given consent to a
chemical test or tests of the person’s breath for the purpose of deter-
mining the alcoholic content of the person's blood or breath if lawfully
arrested for an offense arising out ofacts alleged to have been commit-
ted while the person was operating or driving a motor vehicle or oper-
ating an aircraft or a watercraft while intoxicated. The test or tests
shall be administered at the direction ofa law enforcement officer who
has reasonable grounds to believe that the person was operating or
driving a motor vehicle or operating an aircraft or a watercraft in this
state while intoxicated.

(b) A person who operates or drives a motor vehicle in this state or
who operates an aircraft or watercraft shall be considered to have
given consent lo a preliminary breath test for the purpose ofdetermin-
ing the alcoholic content of the person's blood or breath. A law enforce-
ment officer may administer a preliminary breath test ui the scene of
the incident if the officer has reasonable grounds to believe that a
person's ability to operate a motor vehicle, aircraft, or watercraft is
impaired by the ingestion of alcoholic beverages and that the person

(1) was operating or driving a motor vehicle, aircraft, or watercraft
that is involved in an accident;

(2) committed a moving traffic violation or unlawfully operated an
aircraft or watercraft; in this paragraph, "unlawfully” means in viola-
tion of any federal, state, or municipal statute, regulation, or ordi-
nance, except for violations that do not provide reason to believe that
the operator’s ability to operate the aircraft or watercraft was im-
paired by the ingestion of alcoholic beverages; or

(3) was operating or driving a motor vehicle in violation of AS
28.35.029(a).

<c) Before administering a preliminary breath test under ib) of this
section, the officer shall advise the person that refusal may be used
against the person in a civil or criminal action arising out of the
incident and that refusal is an infraction. If the person refuses to
submit to the test, the test shall not be administered.

td> The result of the test under ib) of this section may be used by the
law enforcement officer tn determine whether the driver or operator
should be arrested.

ie! Refusal to submit to a preliminary brt-uin test at trie requ* st ofa
law enforcement officer is an infraction

if Ifa driver or operator is arrested, the provisions of (a) of this
section apply. The preliminary breath test authorized in this section is
in addition to any tests authorized under (a) of this section. <§ 1ch 83
SLA 1969; am fi 11 ch 129 SLA 1980; am * 16 ch 117 SLA 1982; am
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§ 16 ch 77 SLA 1983; am 8§ 1 — 4 ch 76 SLA 1985; am § 2 ch 142

SLA 1988)

Revisor'w notes. — The last clause of
tbl(2) of this section was enacted as AS
28.35.031(g). Reorganized in 1985.

Effect of amendments. — The 1985
amendment in subsection (b) inserted "or
who operates an aircraft or watercraft" in
the first sentence, inserted "aircraft, or
watercraft” in the second sentence, in
paragraph ill inserted "operating or" and
"aircraft, or watercraft." and in paragraph
12) added the language beginning "or un-

NOTES TO

Editor's notes. — Anchorage v, Geber,
592 P.2d 1187 IAlaska 1979*. and other
cases cited in the notes below, were de-
cided prior to the enactment of AS
28.35.035, which authorizes the adminis-
tration of a chemical test without consent
in certain circumstances to determine the
amount of alcohol in breath or blood.

Section constitutional. — The porta-
ble breath test authorized by this section
does not constitute an unreasonable
search under the fourth amendment to the
United States Constitution. Leslie v
State. 711 P.2d 575 (Alaska Ct. App.
19861.

The imposition of criminal penalties
upon a motorist for his peaceful refusal to
submit to a breath test does not violate his
right to equal protection under the law.
Burnett v. Municipality of Anchorage,
634 F. Supp. 1029 <D. Alaskai. alfd. 806
I’.2d 1447 (9th Cir. 1986).

The implied consent statute clearly
serves a legitimate state interest. All
drivers lawfully stopped are treated
equally, and, from the perspective of the
fourth und fourteenth amendments, those
drivers are treated i.o differently from
other sorts of persons suspected of com-
mitting criminal acts. 800 F."Jd 1447 i9th
Cir. 1986).

Legislative intent. — In the implied
consent statutes, the legislature has gone
to great lengths lo avoid authorizing the
police to lake blood alcohol tests forcibly
horn defendants charged with driving
while intoxicated: the legislature has. in-
stead, provided extremely strong incen-
tives to u defendant to take a breath lest
for blood alcohol by providing criminal
penalties. Bassv. Municipality of Anchor-
age. 692 P 2d 961 (Alaska L't App. 1984).

lawfully operated”; and in subsections (d)
and if) inserted "or operator.”

The 1988 amendment, in subsection (b),
deleted "or" at the end of paragraph (1).
added "or" at the end of paragraph i2).
and uddcd paragraph (3).

Opinions of attorney general. — The
Intoximeter 3000, an infrared alcohol
breath test apparatus, is a "chemical test"
under this section. 1984 Op. Att'y Gen.
Vo. 01.

DECISIONS

Consent to breathalyzer test when
driver operates motor vehicle in state.
— It is clear from this section that a
driver consents to take the breathalyzer
test when he operates a motor vehicle in
the State of Alaska. State v. Nease, Supe-
rior Court, 1st Jud. Dist.. Cr. No. 72-23
G972).

Just as a driver’ failure to cooperate in
the search conducted by means of a
breathalyzer lest is no impediment to the
classification of the proceeding as a search
incident to arrest, the absence of coopera-
tion is no bar to the characterization of
the taking of breath as a consent search
for which consent has already been sup-
plied by the act of drving on Alaska
roads. Burnett v. Municipality of Anchor-
age, 634 F. Supp. 1029 (D. Alaska |, aft’d,
806 F.2d 1447 i9th Cir. 1986).

Analysis of this section and AS
28.35.032 demonstrates the legislature's
intention that drivers be considered to
have consented to a chemical est for de-
termining the alcohol content of their
blood and that refusal on the driver’s part
to submit to such a test will trigger cer-
tain specified consequences, Wirz v, State.
577 P.2d 227 (Alaska 19781.

As the supreme court analyzes the leg-
islature's intent in enacting this section
and AS 28.35.032, the sections provide
that the operator of a motor vehicle in
Alaska has consented to chemical tests of
his blood's alcohol content and that >*W
the arrested operator refuses to take the
chemical test, he must be advised of the
consequences flowing from his contem-
plated refusal. The arrestee must he per-
mitted to reconsider his refusal in light of
that information. Wirz v. State, 577 P 2d
227 'Alaska 197Hi
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Sec. 28.35.032. Refusal to submit to chemical test, (a) Ifa per-
son under arrest refuses the request of a law enforcement officer to
submit to a chemical test under AS 28.35.031(a). alter being advised
by the officer that the refusal will, if that person was arrested while
operating or driving a motor vehicle for which a driver’ license is
required, result in the denial or revocation of the license or nonresi-
dent privilege to drive, that the refusal may be used against the per-
son in a civil or criminal action or proceeding arising out of an act
alleged to have been committed by the person while operating or driv-
ing a motor vehicle or operating an aircraft or a watercraft while
intoxicated, and that the refusal is a misdemeanor, a chemical test
may not be given, except as provided by AS 28.35.035.

ib) IRepealed, $ 25ch 77 SLA 19A3.1

(c) IRepealed, § 25ch 77 SLA 1983.1

(d) IRepealed, § 25ch 77 SLA 1983.1

(e) The refusal of a person to submit to a chemical test of breath
under (a) of this section is admissible evidence in a civil or criminal
action or proceeding arising out ofan act alleged to have been commit-
ted by the person while operating or driving a motor vehicle or operat-
ing an aircraft or watercraft while intoxicated.

(f) Refusal to submit to the chemical test of breath authorized by
AS 28.35.031'a) is a class A misdemeanor.

<g» Upon conviction of a person under this section, the court shall
impose a minimum sentence of imprisonment of not less than 72 con-
secutive hours and a fine of not less than $250 if the person has not
been previously convicted in this or another jurisdiction of driving
while intoxicated under AS 28.25.030 or another law or ordinance
with substantially similar elements or refusal to submit to a chemical
test under this section or another law or ordinance with substantially
similar elements. Upon conviction under this section the court shall
impose a minimum sentence of imprisonment of not less than 20 con-
secutive days and a line of not less than $500 if, within the preceding
10 years, the person has been previously convicted once in this or
another jurisdiction of driving while intoxicated under AS 28,35.030
or another law or ordinance with substantially similar elements or
refusal to submit to a chemical test under this section or another law
or ordinance wi h substantially similar elements. Upon conviction
under this section the court shall impose a minimum sentence of im-
prisonment of not less than 30 consecutive days and a fine of not less
than $1,000, if. within the previous 10 years, the person has been
previously convicted in this or anotherjurisdiction of more than one of
the following offenses or has more than once been previously convicted
of one of the following offenses: 111driving while intoxicated under AS
28.35.030 or another law or ordinance with substantially similar ele-
ments; (2) refusal to submit to a chemical test under this section or
another law or ordinance with substantial Iv similar elements. The
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execution of sentence may not be suspended nor may probation be
granted except on condition that the minimum imprisonment pro-
vided in this section is served. Probation may be conditioned as pro-
vided in AS 12.55.102. Imposition of sentence may not be suspended.
If the offense involved driving a motor vehicle for which a driver’s
license isrequired, the person’s driver’s license shall be revoked under
AS 28.15.181. In addition, the court shall order, and a person con-
victed under this section shall undertake, for a term specified by the
court, that program of alcohol education or rehabilitation that the
court, after consideration ofany information compiled under (h) of this
section, finds appropriate. The sentence imposed by the court under
this subsection shall run consecutively with any other sentence of
imprisonment imposed on the committed person.

(h) Except as prohibited by federal law or regulation, every pro-
vider oftreatment programs to which persons are ordered under (g) of
this section shall supply the Alaska court system with the information
regarding the condition and treatment of those persons as the su-
preme court may require by rule. Information compiled under this
subsection is confidential and may only be used by a court in sentenc-
ing a person convicted under (g) of this section, or by an officer of the
court in preparing a pre-sentence report for the use of the court in
sentencing a person convicted under (g) of this section.

(i) A person who is sentenced to imprisonment for 72 consecutive
hours under (g) of this section and who is not released from imprison-
ment after 72 hours may not bring an action against the state or a
municipality or its agents, officers, or employees for damages result-
ing from the additional period of confinement if

(1) the employee or employees who released the person exercised
due cnre and. in releasing the person, followed the standard release
procedu -es of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.

(> For purposes of this section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test of breath under
AS 28.35.031(a). if arising out of a single transaction and a single
arrest, are considered one previous conviction.

(k) Notwithstanding <g) of this section, if the court imposes proba-
tion under AS 12.55 102 the court may reduce the fine required to be
imposed under (g) of this section by the cost of the ignition interlock
device. <€ 1ch 83 SLA 1969; am S 28 ch 71 SLA 1972; am S 12 ch 129
SLA 1980; am S 17 ch 117 SLA 1982; am *§ 17 — 20, 25 ch 77 SLA
1983; am .; I. cl; 60 SLA 1986; am SS 6. 7 ch 57 SLA 1989)

Kffcct of amendments. -- Th# 198G J38.1989. inserted "Probation may be con-
amendment substituted "tuny" for "e.hftll" ditinned as provided in AS 12.55.102"
following "chemical test*near the end ol near the end of subsection tgi and added
subsection tal. subsection iki.

The 1989 amendment, eifective August Legislative history reports. — For re-
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In order to convict n person of refusing
to submit to a chemical test of his or her
breath, the state must prove that the indi-
vidual in question knew or perhaps should
have known that the breath test was
sought as evidence in connection with an
investigation of his or her driving while
intoxicated, and, second, that with that
culpable mental state, he or she declined
the test. Brown v. State, 7.i) P.2d 182
'Alaska Ct. App. 1987).

Admission of intoxication. — While a
trial court might consider defendant’s ad-
mission of intoxication in mitigation of
punishment, it is net a defense to a refusal
lo provide a chemical breath test. Brown
v. State. 739 P.2d 182 (Alaska Ct. App.
19871.

Duty to public. — This section does
not create a duty by the Department of
Public Safety toward the public which, if
breached, can form the basis of a civil ac-
tion for negligence against the depart-
ment. Lundquist v. Depurtinent of Pub.
Safely. 87-1 P.2d 780 (Alaska 1983).

Limitation for purposes other thnn
DWI prosecutions. — AS 28.35.032(a)
cannot he restricted to apply solely tn
driving while intoxicated prosecutions,
and to the extent that the statute, by pro-

Collateral references. — 7A Am. Jur.
2d. Automobiles and Highway Traffic,
« 122 to 132. MI.

00 Motor Vehicles, S Kit. 10;
*ilA C.J.S., Motor Vehicles, s 593(1).

Requiring submission to physical exam-
ination or lest as violation of constitu-
tional rights. 25 Al,R2d 1-107.

Admissibility in criminal case of evi-
dence that accused refused to submit to
scientific test to determine amount of al-
cohol in svstem, 87 ALR2d 370; 26
ALU-Ilh 1112.

Suspension or revocation of driver’s li-
cense for refusal to take sobrietv test, 88
\I.R2d 1064.

viding that ”a chemical test shall not be
given" following a breathalyzer refusal,
affirmatively limits the manner in which
evidence of intoxication may be obtained,
its limitation must apply with equal force
in all prosecutions "arising out of acts al-
leged to have been committed while the
defendant was operating or driving n mo-
tor vehicle while intoxicated." Pena v.
State, 664 P.2d 169 (Alaska Ct. App.
1983), rev’d on other grounds. 684 P.2d
864 (Alaska 1984).

Conviction affirmed. — See
McCracken v. State, 685 P.2d 1275
'‘Alaska Ct. App. 1984).

Former subsection ib) construed. —
See Graham v. Stale. 633 P.2d 211
(Alaska 1981).

Applied in Skuse v. State, 714 P.2d 368
(Alaska Ct. App. 1986); Callahan v. State,
769 P.2d 444 (Alaska Ct. App. 1989).

Quoted in Cunningham v. State, 768
P.2d 634 (Alaska Ct. App. 1989).

Cited in Wilson v. State, 714 P.2d 362
(Alaska Ct. App. 1984); Witt v. State. 692
P.2d 976 (Alaska Ct. App. 198-1): Srala v,
Municipality of Anchorage, 765 P.2d 103
'Alaska Ct. App. 1988): Stocker v. State,
766 P.2d 48 (Alaska Ct. App. 1988).

Request before submitting to chemical
sobriety test to communicate with counsel
as refusal to take test, 97 ALI13d 852.

Request for prior administration of ad-
ditional test as constituting refusal to sub-
mit to chemical sobriety test under im-
plied consent law, 98 ALR3d 572.

Validity, construction and application
of statutes proscribing driving with blood-
alcohol level in excess of established per-
centage, 54 Al.R4th 149.

Use of horizontal gaze nystagmus test
in impaired driving prosecution. 61)
Al.R-tth 1129.

Sec. 28.35.033. Presumptions and chemical analysis of breath
or blood, (a) Upon the trial ofa civil or criminal action or proceeding
arising out ol acts alleged to have been committed by a person while
operating or driving a motor vehicle or operating an aircraft or a
watercraft while intoxicated, the amount of alcohol in the person’s
blood or breath at the time alleged shall give rise to the following

presumptions;
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(1) II'there was 0.05 percent or less by weight of alcohol in the
person’s blood, or 50 milligrams or less of alcohol per 100 milliliters of
the person’s blood, or 0.05 grams or less of alcohol per 210 liters of the
person’s breath, it shall be presumed that the person was not under
the influence of intoxicating liquor.

(2) Ifthere was in excess of 0.05 percent but less than 0.10 percent
by weight of alcohol in the person’s blood, or in excess of 50 but less
than 100 milligrams of alcohol per 100 milliliters of the person’s
blood, or in excess of 0.05 grams but less than 0.10 grams of alcohol
per 210 liters of the person’s breath, that fact does not give rise to any
presumption that the person was or was not under the influence of
intoxicating liquor, but that fact may be considered with other compe-
tent evidence in determining whether the person was under the influ-
ence of intoxicating liquor.

(3) IRepealed, $ 13 ch 129 SLA 1980.)

*4) If there was 0.10 percent or more by weight of alcohol in the
person’s blood, or 100 milligrams or more of alcohol per 100 milliliters
of the person's blood, or 0.10 grams or more of alcohol per 210 liters of
the person’s breath, it shall be presumed that the person was under
the influence of intoxicating liquor.

(b) For purposes of this chapter, percent by weight of alcohol in the
blood shall be based upon milligrams of alcohol per 100 milliliters of
blood.

<¢) The provisions of (a) of this section may not be construed to limit
the introduction of any other competent evidence bearing upon the
question of whether the person was or was not under the influence of
intoxicating liquor.

id) To be considered valid under the provisions of this section the
chemical analysis of tho person’s breath or blood shall have been per-
formed according to methods approved by the Department of Public
Safety. The Department of Public Safety is authorized to approve sat-
isfactory techniques, methods, and standards of training necessary to
ascertain the qualifications of individuals to conduct the analysis. Ifit
is established at trial that a chemical analysis of breath or blood was
performed according to approved methods by a person trained accord-
ing to techniques, methods, and standards of training approved by the
Department of Public Safety, there is a presumption that the test
results are valid and further foundation for introduction of the evi-
dence is unnecessary.

(el The person tested may have a physician, or a qualified techni-
cian. chemist, registered nurse, or other qualified person of tne n«r-
son’s own choosing administer a chemical test in addition to the test
admin'-tered at the direction ofa law enforcement officer. The failure
or inability to obtain an additional test by a person does not preclude
the admission of evidence relating to the test taken at the direction of
a law enforcement officer; the fact that the person under arrest sought
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to obtain such an additional test, and failed or was unable so to do, is

likewise admissible in evidence.

<f) Upon the request of the person who submits to a chemical test ut
the request of a law enforcement officer, full information concerning
the test, including the results of it, shall be made available to the
person or the person’s attorney. (8§ 1ch 83 SLA 1969; am S 6 ch 104
SLA 1971; am 8§ 13 ch 129 SLA 1980; am 88 18 — 20 ch 117 SLA
1982; am E.O. No. 67, S 2 (1987)1

Effect of amendments. — The 1987
amendment substituted "The Department
of Public Safety" for "The Department of

NOTES TO

Editor's notes. — Anchorage v. Geber,
592 P.2d 1187 iAlaska 1979). cited in the
notes below, was decided prior to the en-
actment of AS 28.35.035, which autho-
rizes the administration ofa chemical test
without consent in certain circumstances
to determine the amount of alcohol in
breath or blood.

The Implied Consent Statute was in-
tended to provide nn exclusive
method for obtaining direct evidence
of a suspect's blood alcohol content, absent
his or her express consent to the use of
some other form of testing. Anchorage v.
Geber. 592 P.2d 1187 (Alaska 19791

No other chemical test allowed after
breath test refused. — The express lan-
guage of AS 28.35.032(ai. coupled with
the legislative history of the Implied Con-
sent Statute, leads lo the conclusion that
in enacting the Implied Consent Statute
the legislature intended that once a
breath lest had been refused no other
chemical test would be ullowcd. Anchor-
age v. Geber. 592 P.2d 1187 (Alaska
19791.

In prosecuting a charge of operating a
motor vehicle while under the influence of
intoxicating liquor, law enforcement offi-
cials cannot utilize the results of a blood
alcohol test, when the blood used in (Re-
forming the test was extracted from the
accused against his or her will, after re-
fusal to submit lo a breathalyzer exami-
nation Anchorage v. Geber. 592 P2d
1187 iAlaska 19791

"Chemical test" means any chemical
test. - The language of AS 28,35 032(a)
stating that after refusal to submit to a
test of the breath, "a chemical test shall
not lie given." means any chemical test, be
it of the breath, blood, urine nr otherwise,
and notjust u chemical test of the breath

Health and Social Services" in three
places in subsection <dl.

DECISIONS

Anchorage v. Geber, 592 P.2d 1187
(Alaska 19791.

Alaska legislature has specified the
foundational facts necessary for the
admissibility of a chemical analysis of
brenth in subsection <¢> Wester v. Stale,
528 P.2d 1179 (Alaska 19741 cert, denied,
423 U.S. 836.96 S. Ct. 60. 16 L. Ed. 2d 54
(19751.

This section does not specify the
method of proof of the foundationnl
facts, which is controlled by the applica-
ble rules of evidence. Wester v. State. 528
P.2d 1179 'Alaska 19741, cert, denied. 423
U.S. 836, 96 S. Ct. 60. 46 L. Ed. 2d 54

'1975).
Itigid proof of such facts not re-
quired. — With the increasing accep-

tance and reliability of the breathalyzer
has come a relaxation of any notion of
rigid proof of foundational facts. Wester v.
State. 528 P2d 1179 (Alaska 1974). cert,
denied, 423 U.S. 836, 96 S. Ct. 60. 46 L.
Ed. 2d 54 (1975).

Effect of Inst sentence of subsection
(d). — The last sentence of subsection (d)
merely defines the elements that must be
proved before breathalyzer lest results
may be admitted into evidence; it does not
make those results unassailable. Indeed,
the statute creates only a presumption of
the test's validity Keel v. State. 609 P.2d
555 (Alaska 1980i

Compliance with "Breathalyzer Op-
erational Checklist" required. The
approved methods of ndminislermg llu-
breathalyzer, established hy the Depart-
ment of Health and Social Services in ac-
cord with subsection Idl ofthis section, are
i*vl forth in 7 Alaska Administrative
Code, SEC 30020. Completion of the
"Breathalyzer Operational Checklist" is
the first of 13 procedures established for
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proper test administration. Completion of
the checklist is required under subsection
id) of this section; however, absolute com-
pliance in completing the checklist is not
required in order to render the test results
valid and admissible in evidence. Oveson
V. Municipality of Anchorage, 574 P.2d
801 (Alaska 1978).

Effect of compliance with "Breatha-
lyzer Operational Checklist'. — The
"Breathalyzer Operational Checklist" is a
simplified method of establishing the ad-
missibility of the evidence. It furnished
the court with a clear record that all the
substantive lest procedures were accom-
plished, thereby minimizing the possibili-
ties of human error and failed memory.
This then warrants the presumption un-
der subsection (d) of this section that the
results are valid without any additional
showing of foundational facts. If the
checklist is not complete, the presumption
of validity is inapplicable. But it does not
necessarily follow that the test results
are, therefore, automatically inadmissi-
ble Oveson v. Municipalitv of Anchorage,
574 P.2d 801 (Alaska 1978).

Where there has been substantial
compliance with the "Brcnthalyzcr
Operational Checklist" provision of 7
AAC 5 30.020, and where the record dem-
onstrates that the test was properly per-
formed, the test results are admissible un-
der subsection (d) of this section. Oveson
v. Municipality of Anchorage, 574 P.2d
801 (Alaska 1978).

Where the checklist for administering
the breathalyzer test was complete but for
one checkmark, all other pertinent data
were filled in, and there was uncontro-
verted testimony that the step in question
was performed despite the failure to check
off the box representing thut step, once
the trier of fact believed the evidence thut
the step in question was performed, a
proper foundation was laid to find the re-
sults valid under subsection (di of this sec-
tion Oveson v. Municipality of Anchor-
age, 574 P,2d 801 (Alaska 1978).

Compliance with the observation
period of 7 AAC d 30.020 prior to the
administration of the breathalyzer test
is a requirement for the admissibility of
the test results. Wester v. State, 528 P.2d
1179 (Alaska 1974), cert, denied, 423 U.S.
836. 96 S. Ct. 60. 46 |,. Ed. 2d 54 (1975).

W here substantial compliance with
the observation period provision is es-
tablished on the record, a prinin facie
showing of the foundational fact of the ob-
servation period necessury tn establish ad-
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missibility is satisfied. Wester v. State,
528 P.2d 1179 (Alaska 1974), cert, denied,
423 U.S. 836, 96 S. Ct. 60. 46 L. Ed. 2d 51
(1975); Oveson v. Municipality of Anchor-
age, 574 P.2d 801 (Alaska 1978).

A clerical error by the breathalyzer
test operator ought not to render the
results inadmissible without a showing
that the validity of the results is tainted.
Oveson v. Municipalitv of Anchorage, 574
P.2d 801 (Alaska 1978).

Merc assertion that ingestion was
hypothetically possible ought not to
vitiate the observation period founda-
tional fact so as lo render the breathalyzer
test results inadmissible. Wester v. State.
528 P.2d 1179 (Alaska 1974), cert, denied,
-123 U.S. 836, 96 S. Ct. 60. -16 L. Ed. 2d 54
(19751.

Personal testimony not necessary as
to breathalyzer calibration or am-
poule certification. — While it is re-
quired that a qualified witness explain
the functional effect of the chemical test-
ing, personal testimony is not required as
to the calibration of the instrument or the
accuracy of the ampoules. Wester v. Stale,
528 P.2d 1179 (Alaska 1974), cert, denied,
423 U.S. 836, 96 S. Ct. 60, 46 L. Ed. 2d 54
(1975).

A defendant can guaruntee the reli-
ability of the results of a breathalyzer
test by retesting the ampoules. The am-
poules arc preserved and the amount of
fluid and the chemical composition of the
control ampoule are not significantly al-
tered by performance of the lest. Oveson
v. Municipality of Anchorage, 574 P.2d
801 (Alasku 19781.

Defendant should be permitted to
check the specific ampoules used in
his breathalyzer test. Lauderdale v.
State. 548 P.2d 376 (Alaska 1976).

Since they could be evidence of pro-
priety of test. — The test and reference
ampoules could be probative evidence of
the propriety or impropriety of the breath-
alyzer test. Lauderdale v. State. 548 P.2d
376 (Alaska 1976).

Denial of right to analyze compo-
nents is reversible error. — Where de-
fendant was charged with operating a mo-
tor vehicle while intoxicated, denial of the
right to make r.tt nnal.Vois >f«imn of (lie
components of the breathalyzer machine,
that is to say, to "cross-examine" the re-
sults of the test, would bo reversible error
without any need for a showing of preju-
dice. It would be a denial of u right to a
fair trial, and a fair trial is essential to
affording an accused due process of law,
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Lauderdale v. State. 548 P.2d 376 (Alaska
1976).

Discretion of district court properly
exercised in requiring production of
ampoules used in breathalyzer test. —
See Lauderdale v. Slate, 548 P.2d 376
'Alaska 1976).

District court was correct in sup-
pressing results of brenthalyzer test
where stale unable to produce am-
poules used in test. — See Lauderdale v.
State, 548 P.2d 376 (Alaska 1976).

Rule announced generally to have
prospective effect but also to have
purtial retroactive effect. — See Lau-
derdale v. State. 548 P.2d 376 (Alaska
1976).

No evidentiary privilege estab-
lished. — Subsection (a) does not ex-
pressly establish an evidentiary privilege,
and the Court of Appeals of Alaska stated
that it would be inappropriate for the
courts to construe subsection (at as estab-
lishing such a privilege by implication.
Russell v. Municipality of Anchorage, 706
P.2d 687 (Alaska Ct. App. 1985).

Testing brenthalyzer for rudio fre-
quency interference. — When a timely
and appropriate challenge to admissibility
of a breathalyzer test result is made, a
municipality must, ut a minimum, dem-
onstrate that the breathalyzer instrument
in question was tested successfully for ra-
dio frequency interference iKFI) at least
once in a manner substantially complying
with the manufacturer's recommenda-
tions, and that none of the conditions for
retesting listed in the manufacturer's RFI
advisory occurred between the time of the
initial RFI test and the challenged breath
lest. Thuyer v. Municipality of Anchor-
age, 686 P.2d 721 (Alaska Ct. App. 1984,

This section contains no require-
ment thnt advice of the right to obtain
an independent blood alcohol test be
given, and it is not required by any provi-
sion of the state or federal constitution.
Palmer v. State, 604 P.2d 1106 iAlaska
1979).

Independent chemical test forfeited
if not demanded. — A statutory right to
an independent sobriety test is available
but it is forfeited if not demanded.
Gunderscn v. Municipality of Anchorage,
762 P,2d 104 (Alaska Ct. App. IHVM.

Police interference with indepen-
dent testing. — The statutory right to an
independent sobriety test is actually a mo-
torists right to be free of police interfer-
ence when obtaining such a test by his
own efforts and at his own expense.

Whether the police have substantially in-
terfered with a defendant’s opportunity to
obtain an independent lest is a question of
fuel to be decided by the trial judge.
Gundersen v. Municipality of Anchorage,
762 P.2d 101 (Alaska Ct. App. 1988).

Denial of right to independent
chemicnl test. — Where the police de-
prive a defendant of his or her statutory
right to an independent blood test, the re-
sults of the defendant's breath test must
be excluded. Ward v. State, 758 P.2d 87
(Alaska 1988).

Police denied defendant his right to ob-
tain an independent blood test, where the
only reason given for not taking him to
the hospital where he had requested the
test be performed was that the state did
not have a contract with that hospital.
Ward v. Slate. 758 P.2d 87 (Alaska 1988).

Failure to present evidence of re-
sults of independent testing. — Where
the court allowed the prosecution to
present testimony establishing that the
arresting olTicers gave defendant a sample
of his breath for independent testing, and
the prosecution was allowed lo argue that
his failure to present evidence concerning
the results of the independent tests of this
sample indicated the accuracy of the in-
toximoter test, any error was clearly
harmless since overwhelming evidence
was presented to establish that he was un-
der the influence of intoxicuting liquor
when contacted by the troopers following
his arrest and in his own testimony he
acknowledged consuming a substantial
quuntitv of alcoholic beverages. Lee v.
Stale, 760 P.2d 1039 (Alaska Ct. App.
19881.

Discovery of results of independent
test. — No statute expressly prohibits a
blood test of n defendant where the defen-
dant consents to a chemical lest of his
breath, nor does any statute limit prosecu-
tion access to the results of an indepen-
dent test performed pursuant to subsec-
tion (e); the state is entitled to discover
the results of any independent test actu-
ally obtained. Cunningham v. State. 708
P.2d 634 (Alaska Ct. App. 19891.

Cross-examination improperly re-
stricted. — In a prosecution for operation
of a motor vehicle while intoxicated, the
court improperly restricted defendant's
cross-examination of the person who ad-
ministered the breathalyzer test when it
sustained the slate's objection lo defen-
dant's line of inquiry, where defendant
was seeking through his attempted ques-
tioning to raise doubts in the jury's mind
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regarding the reliability of the test. Keel
v. State, 609 P.2d 555 |Alaska 1980*.

Presumption in hrcuthnlyzcr result.
— Under the wording of this section, the
breathalyzer result is clearly viewed as
the presumptive equivalent of the amount
of alcohol in the person’s blood "at the
lime iJleged"; in other words, at the time
that the olTense was committed, not just
when the breathalyzer examination was
administered. Doyle v. State, 633 P.2d 306
iAlaska Ct. App. 19811

Substantial compliance with regula-
tions. — Under subsection id), even if the
state does not strictly comply with the
regulations, it can still show that it has
substantially complied with the regula-
tions in order to establish a sufficient
foundation to admit the brenthalyzer ex-
amination. Ahsogaek v. Stale, 652 P.2d
505 (Alaska Ct. App. 1982); Gilbreath v.
Municipalitv of Anchorage, 773 P.2d 218
(19891.

Results of the breathalyzer test were
admissible even though the records for the
breathalyzer instrument showed that it
had been calibrated at an intervul of 61
days instead of within 60 days us required
by 7 AAC $ 30.050. Ahsogaek v. State,
652 P.2d 505 (Alaska Ct. App. 1982).

Admission of breath test results
where substantial compliance with
regulations. — Even where defendant’

breath test was administered bv an uncer-
tified officer on an intoximeler that was
not recalibrated at 60-day intervals as re-
quired by 7 AAC 30.050, the test results
were still admissible because only sub-
stantial compliance with the applicable
regulations is required. llerter v. State,
715 P.2d 274 (Alaska <t. App. 1986).

Drenthnlyzcr packet admissible as
evidence. — The admission of the breath-
alyzer packet as a foundation for the in-
troduction of breathalyzer evidence in a
drunk driving case is the introduction of a
public record of factual findings recorded
in the regular course of official business,
inude independently and well in advance
of any particular prosecution, and does
not violate the defendant’s right to con-
frontation under the 6th amendment.
State v Huggins, 659 1'2d 613 (Alaska
Ct. App. 1982(.

Documents referred to as a breathalyzer
packet were admissible under the public
records exception to the hearsay rule.
State v. Huggins, 659 I*2d 613 (Alaska
Ct. App. 19821.

Suppression of breath test results.
— A defendant has the burden of showing
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that by virtue of some action or inaction
on the part of the prosecuting authority,
he was not furnished a reasonable means
of verifying an adverse breath test result
Once the defendant has sustained his bur-
den of showing that he was not furnished
u reasonable means cf verification, he has
established a pritna facie case that the
breath test results should be suppressed;
and in order to avoid suppression, the gov-
ernmental ugency in question must then
prove by a preponderance of the evidence
thnt its failure to provide the defendant
an independent means of verifying the re-
sult was free of fault. State v. Kerr, 712
P.2d 400 (Alaska Ct. App. 1985).

W aiver of objection — In the absence
of a specific reservation of the issue dur-
ing the course of a trial, a party failing to
object on foundational grounds to admis-
sion ofblood- or breath-alcohol lest results
cannot later object to the application of
the statute-)' presumption of intoxication
Mucauly v. State, 734 P.2d 1020 (Alaska
Ct. App. 1987).

Effect of alcohol consumption after
accident isjury question. — The issue
of whether and to what extent defendant's
consumption of alcohol ufler the accident
but before a breathalyzer examination af-
fected his breathalyzer result was a ques-
tion which was properly left for the jury
Dovle v. State, 633 P.2d 306 (Alaska Ct.
App. 1981)

Jury should he made aware of statu-
tory presumption. — A jury considering
drunk driving, assault 'involving motor
vehicles), manslaughter, and negligent
homicide cases should he made aware of
the statutory presumption concerning in-
toxication in subsection nil. Dresnvk v.
State, 697 P.2d 1059 (Alaska Ct. App
1985), alTd, 718 P 2d 156 (Alaska', cert
denied, 479 U.S. 1021. 107 S. Ct. 679. 93
I- Ed. 2d 729 11986).

Jury Instructions. In prosecution
for drunk driving manslaughter and sec-
ond-degree assault, the trial court did not
err in instructing the jury that if it found
that there was 10" or more alcohol in
defendant’s blood at the tune of the acci-
dent, it could infer that he was under ihe
influence of intoxicating liquor Dresnek
v 1*97 I* VI 1ATtiru (»  App.
1985). ail'd, 718 P.2d 156 (Alaska ,id ,
denied 479 US 1021. 107 S. I'l 679. 93
I, Ed. 2d 729 (1986).

Applied in Catlett v. Stale 585 P 2d
553 (Alaska 1978i, Erickson v Municipal-
ity of Anchorage. 662 P'2d 963 (Alaska
ut. App 1983>
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Quoted in Godwin v. State, 554 P.2d
453 (Alaska 1976(; Simpson v. Municipal-
ity of Anchorage, 635 P.2d 1197 (Alaska
Ct. App. 19811; Cooley v. Municipality of
Anchorage. 6-19 P.2d 251 (Alaska Ct. App.
19821.

Stated in Wren v. State, 577 P.2d 235
IAlasku 1978); Lyle v. State. 600 P.2d
1357 (Alaska 19791; O'Leary v State. 604
P.2d 1099 (Alaska 19791; Municipality of
Anchorage v. Serrano, 649 *2d 256
(Alaska Ct. App 1982),

Collateral references. — 7A Am Jur.
2d, Automobiles and Highway Traffic.
54 361. 375 to 360.

61A C.J.S., Motor Vehicles. 4 633(2).

Admissibility and weight of evidence
based on scientific test for intoxication or
presence of alcohol in system. 127 ALR
1513; 159 ALR 209.

Pegrop or nature of intoxication for pur-
poses of statute making it a criminal of-
fense to operate an automobile while in
that condition, 142 ALR 555.

Validity, construction, und application
of legislation creating presumption of in-
toxication or the like from presence of
specified percentage of alcohol in blood, 46
ALR2d 1176; 16 ALR3d 748.

Qualification as expert to testify as to
findings or results of scientific test to de-
termine alcoholic content of blood. 77
ALR2d 971.

Constitutional right of one charged
with intoxication to summon a physician

Cited in Sullivan v. Municipality of An-
chorage, 577 P.2d 1070 (Alaska 1978);
Reeves v. Stale. 599 P.2d 727 (Alaska
19791; Nygren v. State. 616 P.2d 20
(Alaska 19801; Graham v. State, 633 P.2d
211 (Alaska 1981); Morris v. Farley En-
ters.. Inc.. Pfil P.2d 167 (Alaska 1983);
Pena v. Stale. 664 P.2d 169 (Alaska Ct.
App. 1983); Edgmon v. State. 702 P.2d
643 (Alaska Ct. App. 19851.

at accused's own expense to make test for
alcohol in system. 78 ALR2d 905.

Admissibility in criminal case of blood
alcohol test where blood was taken from
unconscious driver. 72 ALR3d 325,

Necessity and sufficiency of proof that
testa of blood alcohol concentration were
conducted in conformance with prescribed
methods, 96 ALR3d 745.

Admissibility In criminal case of blood
alcohol test where blood was taken despite
defendant’s objection or refusal to submit
to test. 14 ALR-Ith 690.

Destruction of ampoule used In alcohol
hreath lost os warranting suppression of
result of test. 19 ALIUth 509.

Validity, construction and application
of statutes proscribing driving with blood-
alcohol level in excess of established per-
centage, 54 ALR-Ith 149.

Use of horizontal gaze nystagmus test
in unpaired driving prosecution. 1k)
ALR-Ith 1129.

Sec. 28.35.034. Surrender of license or permit. A person whose

license or permit to operate or drive a motor vehicle has been revoked
under AS 28.15.165 or 28.15,181 shall surrender the license or permit
to the department on receipt of notice of the revocation. After the
period of revocation has expired, the person may make application for
a new license as provided hv law. (8 I ch 83 SLA 1969;am $ 14 ch 129
SLA 1980; am 8§ 21 ch 77 SLA 1983)

NOTES TO DECISIONS

Quoted in Graham v Stale. 633 I*2d 1187 sAlaska 1979); Ivna V Stall*. 66!

211 (Alaska 1981« P2d 169 (Alaska Ct. App IM* 11
CiU'cl in Anchorage v GeUi. 592 I’2d
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Collateral references. — 7A Am. Jur. 60 C.J.S., Motor Vehicles, 3 164.24.

2d, Automobiles and Highway Traffic,
5 141

Sec. 28.35.035. Administration of chemical tests without con-
sent. lai Ifa person is under arrest for an offense arising out of acts
alleged to have been committed while the person was driving a motor
vehicle while intoxicated, and that arrest results from an accident
that causes death or physical injury to another person, a chemical test
may be administered without the consent of the person arrested to
determine the amount of alcohol in that person’ breath or blood.

<> A person who is unconscious or otherwise in a condition render-
ing that person incapable of refusal is considered not to have with-
drawn the consent provided under AS 28.35.031(a) and a chemical test
may be administered to determine the amount of alcohol in that per-
son's breath or blood. A person who is unconscious or otherwise inca-
pable of refusal need not be placed under arrest before a chemical test
may be administered.

(ci If a chemical test is administered to a person under (a) or ib) of
this section, that person is not subject to the penalties for refusal to
submit to a chemical test provided by AS 28.35.032 and 28.35.034.
(S 21 ch 117 SLA 1982; am § 22 ch' 77 SLA 1983)

NOTES TO DECISIONS

Section should not be rend brondly.
— In light of the fact that the legislature
has gone to great lengths to avoid uutho-
ruing the police to forcible take blood
tests, this section should not be read
broadly. Bum v. Municipality of Anchor-
IKrrr r Li»l (Alaska Ct. APP 19841

Effect of section. - lhe legislature
hu.i eliminated u driver s ability to refuse
a chemical subnetv test when an arrestee
IS involved m an accident that results in
the death of or injury to another person.
Pena v.State.684 P 2d864 (Alaska 19841.

Application of subsection thl. — The
fac. that it was not practical to olTer a
defendant a breathalyzer test does not
hritg the case within subsection ibi ofthis
section; what does seem to fall within sub-
section 'In i- narrow class of case* where
the defendant is unconscious or otherwise

Sec. 28.35.fl.Hf*

incapable of manifesting his intent to re-
fuse. Bass v. Municipality of Anchorage,
r>92 P.2d 961 (Alaska Ct. App. 19841.
The legislature's choice of language
seems to be consistent with the theory
IhIU -.~section .hi of this section was in-
u,nd,,d 10 npplv onlv to situations where a
hlood.nlcohol lest could bc conducted
without anv violence such as where an ar-

I* “ncossc.ous Bbm v Mumcipal-

" "f Anchorage. 692 P2d 961 (Alaska

C," Apl>- ,984°-

Hinted in Copclinv. State. 659 P.2d
1206 (Alaska 1983i; Pena v. State. 664
P-2d 169 (Alaska CIl. App. 1983).

Cited in Herter v. Stale, 715 P.2d 274
'‘Alaska Cl. App. 1986); Srala v. Munici-
pality of Anchorage, 765 P.2d 193 'Alaska
Ct. App. 1988),

Forfpifur** of motor »'ohicle. (a) After conviction

of an ofTense under AS 28.35.030 or 28.35.032 involving u motor vehi-
cle of a type for which a driver’s license is required, the state may
move the court to order the forfeiture of the motor vehicle involved in
the commission of the offense if the convicted person has been previ*
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ously convicted in this or another jurisdiction of more than one of the
following offenses or has more than once been previously convicted of
one of the following offenses:

(1) driving while intoxicated under AS 28.33.030 or another law or
ordinance with substantially similar elements, or

(2) refusal to submit to a chemical test under AS 28.35.032 or an-
other law or ordinance with substantially similar elements.

(b) For purposes of this section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test of breath under
AS 28.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction.

Ic) Upon receipt ofa motic for forfeiture, the court shall schedule a
hearing on the matter and shall notify the state and the convicted
person of the time and place set for the hearing. At the hearing, the
court may order the forfeiture of the motor vehicle ifthe court, sitting
without a jury, determines by a preponderance of the evidence that
the forfeiture of the motor vehicle will serve one or more of the follow-
ing purposes:

(1) deterrence ofthe convicted person from the commission of future
offenses under AS 28.35.030:

(2) protection of the safety and welfare of the public:

(3) deterrence of other persons who arc potential offenders under
AS 28.35.030; or

(4) expression of public condemnation of the serious or aggravated
nature of the convicted person’s conduct.

td) Upon forfeiture of a motor vehicle the court shall require the
surrender of the registration and certificate of title ofthat motor vehi-
cle. The registration and certificate of title shall be delivered to the
department.

tel If not released under AS 28.35.037, a motor vehicle forfeited
under this section may he disposed of at the discretion of the depart-
ment. <§ 23 ch 77 SLA 1983)

NOTES TO DECISIONS

Srction mappllcable to nirbout*. nirbnnt i* not "a motor vehicle ol a tylie
A court may not forfeit the vehicle of a  for which a driver* licen*e is required "
perrcn convicted of driving while into*!-  Slate v. Stagno, 7.19 I’ Jd 198 'Alaska t't
cnted on public property in an airl'ojt. an ~ App 19K7I

See. 28.35.037. Remission of forfeitures, la) Upon receiving no-
tice from the court of the time and place set for a hearing under AS
28.35.036, the state shall provide to every person who hasan ascer-
tainable ownership or security interest in the motor vehiclewritten
notice that includes

ilia description of the motor vehicle;

iji the time and place of the forfeiture hearing;

§28.3%.1
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(3) the legal authority under which the motor vehicle may be for-
feited;

(4) notice of the right to intervene to protect the interest in the
motor vehicle.

(b) At the hearing, a person who claims an ownership or security
interest in the motor vehicle must establish by a preponderance of the
evidence that

(1) the petitioner has an interest in the motor vehicle acquired in
good faith;

(2) a person other than the petitioner was convicted of the offense
that resulted in the forfeiture; and

(3) before parting with the motor vehicle, the petitioner did not
know or have reasonable cause to believe that it would be used in the
commission of an offense.

(c) If a person satisfies the requirements of (b) of this section, the
court shall order that an amount equal to the value of the petitioner’s
interest in the motor vehicle be paid to the petitioner or the court
shall order that the motor vehicle be released to the petitioner to-
gether with title to the motor vehicle.

(d) Forfeiture of a motor vehicle under AS 28.35.036 is without
prejudice to the rights, and does not extinguish the claims ofa creditor
with an interest in the motor vehicle. <§ 23 ch 77 SLA 1983)

Sec. 28.35.038. Municipal impoundment and forfeiture. Not-
withstanding other provisions in this title, a municipality may adopt
an ordinance providing for the impoundment or forfeiture of a motor
vehicle involved in the commission of an ofiense under AS 28.35.030.
28.35.032, or on ordinance with elements substantially similar to AS
28.35.030 or 28.35.032. An ordinance adopted under this section is not
required to be consistent with this title or regulations adopted under
this title. (9 23 ch 77 SLA 1983)

Article 3. Reckless and Negligent Driving.

Section
40. Rrckli'M driving
45 Negligent driving

Sec. 28.35.040. Reckless driving, la) A person who drives a mo-
tor vehicle in the state in a manner that creates a substantial and
uniustifinble risk of hnrm tn n norson or to property is guilty of reck-
less driving. A substantial and unjustifiable risk is a risk of such a
nature and degree that the conscious disregard of it or a failure to
perceive it constitutes a gross deviation from the standard of conduct
that a reasonable person would observe in the situation.
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SUBCHAPTER F—VESSEL OPERATING REGULATIONS

\RT 95—OPERATING A VESSEL
WHILE INTOXICATED

| Purpo
t Ap |ab|I|%/. ,
frtDe inition Of terms as used In this

Oper ting a vessel.
p ndard ot ntoxmatlo

tlon ot te ¢ standards.

] ence '[IHIOXIC&}IOH
[ ea na e cause 0{ directing a

usal to submit to tfesgl g vessels

'R
LT ccte 8 opesratlrg? Y Inspection
tlaaes gthaepter %) Tlt(f R
i Bgﬁg?tri]esslbmty for compliance.

S 40 U.S.C. 2302. 3300. and 7701

4-099. 52 FR 47532. Dee.
87 un(iess o erw%se note@

101 Purpose.

>The purpose of this part is to es-
|sh Intoxication standards under
'.S.C. 2302 and to prescribe rcstric-
I and responsibilities for personnel
essels Inspected, or subject to in*
tion. under Chapter 33 of Title 46
ed States Code. This part does not
mpt enforcement by a State of its
.icable laws and regulations con-
ilng operating a recreational vessel
le intoxicate
i Nothing in this part shall be con*
eed as limiting the authority of a
el's marine employer to limit or
mbit the use or possession of alco*
on board a vesselp

005 Applicability.

.) This part Is applicable to a vessel
cept those excluded by 46 U.S.C.
91 operated on waters subject to
jurisdiction of the United States,
i to a vessel owned In the United
Acs on the high seas. This Includes
oretgn vessel operated on waters
jject to the Jurisdiction of the
ited States.
ii if «1<nponTiJlrohlA eif tit)

tes to vessels Inspected, or subject

to Inspection, under Chapter 33 of
Title 46 United States Code.

CGD 84099, 52 FR 47532, Dec. 14 1987
o8 R Bt D85 ke

995.010 Definition of terms as used in
this part.

"Alcohol" means any form or deriva-
tive of ethyl alcohol (ethanol).

'‘Alcohol  concentration”  means
either grams of alcohol per 100 millili-
ters of blood, or grams of alcohol per
210 llteis of breath.

“Chemical test" means a test which
analyzes an Individual's breath, blood,
urine, saliva and/or other bodily fluids
or tissues for evidence of drug or alco-
hol use.

"Controlled substance" has the same
meaning assigned by 21 U.S.C. 802 and
Includes all substances listed on
Schedules I through V as they may be
revised from time to time (21 CFR
Part 1308).

"Drug" means any substance (other
than alcohol) that has known mind or
function-altering effects on a person,
specifically including any psychoactive
substance, and including, but not lim-
ited to. controlled substances.

"Intoxicant" means any form of al-
cohol. drug or combination thereof.

"Law enforcement officer" means a
Coast Guard commissioned, warrant,
or petty officer: or any other law en-
forcement officer authorized to obtain
a chemical test under Federal, State,
or local law.

"Marine employer" means the
owner managing operator, charterer.
nEcnt master, or person In charge of a
vessct other than a recreational vessel.

"Recreational vessel" means a vessel
meeting the definition In 46 U.S.C.
2101&25) that Is then being used only
for pleasure.

"Underway" means that a vessel Is
not at anchor, or made fast to the
shore, or aground.

“Vessel" includes every description
of watercraft or other artificial con-
trivance used, or capable of being
used, as a means of transportation on
water.

206

<>

Coait Guard, DOT

"Vessel owned in the Urlted States"
means any vessel documr ted or num-
bered under the laws oi the United
States; and, any vessel owned by a citi-
zen of the United States that Is not
documented or numbered by any

nation.

EP el 508 st Rt PR 1, Yool

995,015 Operating a vessel.

For purposes of this part, an Individ-
ual Is considered to be operating a
vessel when:

(@) Th’ Individual has an essential
role In the operation of a recreational
vessel underway, including but not
limited to navigation of the vessel or
rontrol of the wvessel's propulsion
system.

(b) The individual Is a crewmember
(including a licensed individual), pilot,
or watchstander not a regular member
of the crew, of a vessel other than a
recreational vessel.

995.020 Stnndnrd of intoxication.
An Individual Is intoxicated when:

(@) The Individual Is operating a tec-

reational vessel and has an alcohol
concentration of .10 percent by weight
or more in their blood:

7b) The individual Is operating a
vessel other than a recreational vessel
and has an alcohol concentration of
.04 percent by weight or more In their
blood: or.

— (c) The individual Is operating any

vessel and the effect of the
Intoxicant(s) consumed by the Individ-
ual on the person’s manner, disposi-
tion, speech, muscular movement, gen-
eral appearance or behavior is appar-
ent by observation.

a8t Bl ko, Yol
995,025 Adoption of Slate standards.

(a) This section applies to recre-
ational vessels on waters within the
geographical boundaries of a State
having a statute defining a percentage
of alcohol In the blood for *hc pur-
poses of establishing that a person op-
erating a vessel Is Intoxicated or Im-
paired due to alcohol.

(b) If the applicable State statute es-
tablishing a star'dard (nr Hi>rermlining

X

J
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iy operate a civil aircraft in a Cate,
ry Il or Category Ill operation con-
cted by the holder of a certificate
ucd under Part 121. 123, 125, 129, or
5 of this chapter unless the oper.
.on Is conducted in accordance with

at certificate holder's operations
educations.

mdt. 91-173. 46 FR 2289. Jan. 8. 1081]

L7 Flight crewmember* at stations.

a) During takeoff and landing, and
lie en route, each required flight
swmember shall—

1) Be at his station unless his ab-
ice ts necessary in the performance
his duties in connection with the
eratlon of the aircraft or in connec-
n with his physiological needs; and
2) Keep his seat belt fastened while
his station.

b) After July [P, 1978. each re-
ired flight crewmember of a US.
Tlstered civil airplane shall, during
<ceoff and landing, keep the shouldcf"
mess fastened while at his station,
ils paragraph does not apply If—

1) The seat at the crcwmember’s
ttlon is not equipped with a shoul-
r harness; or

2) The crewmember would be
able to perform his required duties
th the shoulder harness fastened.

OC. No. 1580. Amdt. 1-1. 28 FR 6704.8une

1963, as amended by Amdt, 91-24. 30 ER
noe b EEX 10 1 R
i 5% 1 b A

1.8 Prohibition uguinst interference

with crcwmembcni.

a) No person may assault, threaten,
imldate, or interfere with a crew-
ember in the performance of the
swmembcr's duties aboard an air-
ift being operated.

mdt. 91-152. 43 FR 22840. May 25. 1978)

‘19 Carrie** ur reckless operation.

No person may operate an aircraft In
careless or reckless manner so as to
danger the life or property of an-
her.

federal Aviation Admlniiiratlon, DOT

19110 Careless or reckless operation
other than for the purpose of air navi-
gation.

No person may operate an aircraft
other than for the purpose of air navi-
gation, on any part of the surface of
an airport used by aircraft for air com-
merce (including areas used by those
aircraft for receiving or discharging
persons or cargo), in a careless or reck-
less manner so as to endanger the life
or properly ofanother.

(Amdt. 91-43, 32 FR 9641, July 4. 19671

(91.11  Alcohol or drugs. (

(a) No person may act or attempt to
act as a crewmember of a civil air-
craft—

(1) Witnln 8 hours after the con-
sumption of any alcoholic beverage;

(2) While under the Influence of al-
cohol;

(3) While using any drug that af-
fects the person's faculties in any way
contra\% to safety; or

4) hile having .04 percent by
weight or more alcohol in t'ne blood.

(b) Except In an emergency, no pilot
of a civil aircraft may allow a person
who appears to be Intoxicated or who
demonstrates by manner or physical
Indications that the Individual Is
under the Influence of drugs (except a
medical patient under proper care) to
be carried in that aircraft.

(c) A crewmember shall do the fol-
lowing:

A/ NANXATT?™

§91.13

trator. or authorize any clinic, hospi-
tal, doctor, or other person to release
to the Administrator, the results of
each test taken within 4 hours after
acting or attempting to act as a crew-
member that indicates Bercentage by
weight of alcohol In the blood.

(d) Whenever the Administrator has
a reasonable basis to believe that a
person may have violated paragraph
(2)(3) of this section, that person
shall, upon request by the Administra-
tor, furnish the Administrator, or au-
thorize any clinic, hospltul. doctor, or
other person to release to the Admin-
istrator. the results of each test taken
within 4 hours after acting or attempt-
ing to act as a crewmember that indi-
cates the presence of any drugs in the
body.

(e) Any test information obtained by
the Administrator under paragraph (c)
or (d) of this section may be evaluated
In determining a person’s qualifica-
tions for any airman certificate or pos-
sible violations of this chapter and
may be used as evidence in any legal
proceeding under section 602, 609, or
901 of the Federal Aviation Act of
1958.

Doc. No, 21956, Amdt. 91-188. 50 FR 1533 ,
&\ 17 19 %i (ft 2

I, b as amende Amat. 91-1
5PER 120 1 S Geet.

991.12 Carriage of narcotic drug*_, mari-
huana. anJ depressant ur Stimulant
drugs or substances.

(a) Except as provided in paragraph

(1) On request of a law enforcement (b) of this Section, no person may op-

officer, submit to a test to indicate the
percentage by weight of alcohol In the
blood, when—

() The iaw enforcement officer is
authorized under State or local law to
conduct the test or to have the test
conducted: and

(ii) The law enforcement officer Is
requesting submission to the test to in-
vestigate a suspected violation of State
o- local law governing the same or sub-
stantially similar conduct prohibited
by paragraph (a)(1). (a)(2). or (a)(4) of
this section.

(2) Whenever the Administrator has
a reasonable basis to believe that a
person may have violated paragraph
(@)(2), (@)(2), or (a)(4) of this section,
that person shall, upon request by the
Administrator, furnish the Adminis-

Jjobu 0-»— «

erate a civil aircraft within the United
States with knowledge that narcotic
drugs, marihuana, and depressant or
stimulant drugs or substances as de-
fined in Federal or State statutes are
carried in the aircraft.

(b) Paragraph (a) of this section
does not apply to any carriage of nar-
cotic drugs, marihuana, and depres-
sant or stimulant drugs or substances
authorized by or under any Federal or
State statute or by any Federal or
State agency.

SDOC. No. 12035, Amdt. 91-117. 38 FR 17493,
uly 2. 19731
991.13 Dropping objects.

No pilot in command of a civil air-
craft may allow any object to be
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8219.19

(b) Creates a private right of action

on the part of any person for enforce-
ment of the provisions of this part or
for damages resulting from noncompll-
ance with this part.

9219.19 Field Manual.

(a) Techidcal procedures for post-ac-
cldent testing required by Subpart C
of this part, recommended practice
standards for breath and urine testing
under Subpart D of this part, and re-
lated materials designed to assist the
railroads In establishing programs for
control of alcohol and drug use are*

49 CFR Ch. Il (10-1-87 Edition)

Subpart B—Prohibltioni

9219101 Alcohol end drug use prohibited

(a) Prohibitions. Except as provided
In 5219.103-

(1) No employee may use or possess
alcohol or any controlled substance
while assigned by a rtnlroad to per.
form covered service:

(2) No employee may report for cov-
ered service, or go or remain on duty
In covered service while—

(D Under, the Influence of or Im-

paired by alcohol;
(19) Having .04 percent or more alco-

contained In the FRA Alcohol ancfr (hpl In the blood; or

Drug Field Manual which is revised
from time to time by the Office of
Safety. FRA..

(b) The Field Manual may be In-
spected at the Office of the Associate
Administrator for Safety, FRA, 400
Seventh Street, SW,, Washington, DC
20590. The Field Manual may be pur-
chased the National Technical Infor-
mation Service, Order Department.
5285 Port Royal Road. Springfield,
Virginia 22161.

921921 Information collection.

(@) The Information collection re-
quirements of this part have been re-
viewed by the Office of Management
and Budget pursuant to the Paper-
work Reduction Act of 1980 (44 U.S.C.
3501 €l seqﬁ and have been assigned
OMB control number 2130-0526.

(b) The Information collection re-
quirements are found In the following
sections:

1) Section 219.20
2) Section 219.10
3) Sectjon 219.20
4) Section 219.20
5) Section 219.21
0) Section 219.21
1) Sectjon 219.30
8) Section 219.303.
9 9.305.
1 19.3
1 19.3

194

194

194

19.5

< 2
( 2
<12 Sectlon 2
<13) Sectjon 2
<14) Sectjon 2
<15) Sectjon 2 .
7 Sectlon 219.503.

(50 FR 38680. Sept. 24, 1085]

7
9
1.
o]
!
1

92

(111) Under the influence of or Im-
paired by any controlled substance.

(b) ontrolle substance.  "Con-
trolled substance"” Is defined by 5219.5
of this part. Controlled substances are
grouped as follows: marijuana, narcot-
ics (such os heroin and codeine) stimu-
lants (such as cocaine and amphet-
amines), depressants (such as barbitu-
rates and minor tranquilizers), and
hallucinogens (such as the drugs
known as PCP and LSD). Controlled
substances Include Illicit drugs (Sched-
ule 1), drugs that are required to be
distributed only by a medical practi-
tioner's prescription or other authori-
zation (Schedules Il through 1V, and
some dxugs on Schedule V), and cer-
tain preparations for which distribu-
tion Is through documented over the
counter § IeséS hedule V only).

(c) Rallroad rules. Nothing In this
section restricts a railroad from Impos-
ing an absolute prohibition on the
presence of alcohol or any drug In the
body fluids of persons In Its employ,
whether In furtherance of the purpose
of this part or for other purposes.

(d) Construction. This section shall
not be construed to prohibit the pres-
ence of an unopened container of an
alcoholic beverage In a private motor
vehicle that Isnot subject to use In the
business of the railroad; nor shall It be
construed to restrict a railroad from
prohibiting such presence under its
own rules.

9219.103 Prescribed and over-the-counter
drugf.

(@) This subpart does not prohibit

the use of a controlled substance (on
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ALASKA RAILROAD CORPORATION

P.0. Box107500« Andhorage, Alaska 99510-7500

VIA U.S. HAIL AND FACSIMILE

March 13, 1990

Honorable Max F. Gruenberg, Jr.
and Honorable Peter Goll
Co-Chairmen, House Judiciary Committee
Alaska State Legislature
P.0. BOX V (MS 3100)
Juneau, Alaska 99811

Re: CSHB 317 Relating to Operating a Commercial
Vehicle While Intoxicated

Gentlemen:

I have enclosed a copy of a letter to Assistant Attorney
General Laurie Ottowho inviter ™ the Alaska Railroad Corporation
to comment upon «cshb 317 which, as you know, relates

operating a commercial motor vehicle while intoxicated.

operations in Alaska are affected by the legislation and we are
keenly 1interested 1in the outcome of your deliberations,

believe that there are several important modifications

should be considered to the House Bill and have explained these
to Ms. otto. IT there are any hearings planned with respect to
CSHB 317, we would also appreciate the opportunity to discuss

the bill with you at that tims.

Thank you very much for your attention to this matter,

sinc/”~cely yours.

Larry D. Wood
General Counsel

ccC: F. G. Turpin, President & CEO
L. J. Houle, ARRC Legislative Liaison

Enclosure

9598L
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ALASKA RAILROAD CORPORATION

P.0. Box107500* Anchorage, Alaska 99510-7500

March 13, 1990

VIA U.S. MAIL AND FACSIMILE

Laurie H. Otto

Assistant Attorney General
Department of Law

State of Alaska

P.0. Box KC

Juneau, Alaska 99811-0310

Re; CSHB No. 317 Relating to Operation of Commercial

Equipment While Intoxicated

Dear Laurie;

Thank you for inviting our comments with respect to CSHB No.
317. In light of the Exxon Valdez disaster, we certainly
understand the state"s interest in adopting more comprehensive

anti-drug and alcohol use legislation 1in the commercial
important

However, we"re hopeful that vyou <can support some
modifications to this legislation which we believe will
its practicality and fairness. In addition, the rail
is already suf-ject to significant federal regulation

area and, unlesschanged, the new state law may unreasonably

burden interstate commerce. Also, ~could you please
posted with respect tolegislative hearings regarding
b1117 Thank you very much. Theseare our comments:

l. Page 2. lines 16-23; The Implied

currently provides that a motorist is considered to have given
consent to a chemical test if lawfully arrested for operating
his automobile while intoxicated. In addition, a peace officer
but only
if he has reasonable grounds to believe that a person®s driving
ability 1is impaired and that the person was operating a motor
vehicle which 1is 1involved 1in an cccident, committed a moving
traffic violation, or violated the Open Container
However, CSHB 317 permits a peace officer to direct chemical
testing even in the absence of probable cause to believe that
an individual operated a commercial vehicle while 1intoxicated
so lona aa property was damaged, a person was injured,

may administer a preliminary breath test at the scene,

hazardous substance was discharged. Consent is implied
this search even if the person is not under arrest

tine. We believe that probable cause ought to be

before chemical testing for practical and constitutional

reasons.

industry

required

Law
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Virtually all vrailroad mishaps involve some property damage.
Minor mishaps are not infrequent since the nature of the
business includes the risk and delays 1inherent 1in derailments.
Chemical testing as a result of minor incidents may add little
to the deterrent effect of this legislation, but will
undoubtedly result in much waste of time and economic resources
for municipal authorities, commercial enterprises, and.
ultimately, Alaska consumers. To avoid a similar problem, the
federal Department of Transportation adopted testing thresholds
which trigger chemical testing requirements under the Control
of Alcohol and Drug Use regulations, 49 <c¢fr 219.201. For
example, such testing 1is only required if a fatality results to
any person, a hazardous materials release occurs which results
in injury or evacuation, vrailroad property 1is damaged 1in the
amount of $500,00.? or more, or a collision results with a
"reportable™ injury or at least $50,000 damage to railroad
property.

However, even if CSHB 317 was amended to restrict chemical
testing to only serious incidents, the statute will largely
duplicate Federal Railroad Administration and Alaska Railroad
Corporation ("ARRC™) testing procedures. In addition, the
statute would 1impose new and significant health and safety
responsibilities wupon local and state police in metropolitan
and remote locations whose resources are already limited by

funding cuts. To the extent that such additional testing
interferes with federal testing procedures, it will also be
preempted. Federal and ARRC policies already require
post-accident testing 1in a broad array of circumstances. At

least as regards the rail industry, sufficient deterrents
already exist to penalize 1illicit drug and alcohol use even 1in
the absence of obvious impairment. Hence, chemical testing for
criminal law enforcement reasons should be Jlimited to those
cases where the police officer has probable cause to believe
that impairment 1is involved.

In addition, my wunderstanding 1is that tha breathalyzer and
other chemical tests do amount to a search of the person.
However, so long as probable cause exists to charge an
individual with driving while 1intoxicated, such testing amounts

to a lawful search incident to an arrest. svedlund v,
Municipality of Anchorage. 671 P.2d 378, 384 (Alaska 1983). No
warrant or consent IS required. Burnett v. Municipality of

Anchorage. 806 F.2d 1447 (9th Cir. 1986). Accordingly, there
is no Fourth Amendment right to refuse a breathalyzer
examination and, by criminalizing ? breathalyzer refusal, the
state has not attached an wunconstitutional <condition to the
privilege of using the state®s highways, id., p. 1450.

In contrast, Dby directing a search of a commercial vehicle
operator without probable cause to believe that a violation of
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the state"s new intoxication statute has occurred, and by
criminalizing a refusal to submit to such a test, CSHB 317 may
invite constitutional <challenges on the Dbasis that such a
search ia wunreasonable since thera 1is no "clear indication”
that 1in fact the desired evidence will be found (Schmerber wv.
California, 384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908 (1966))
and Dbecause the search 1is not incident to a Jlawful arrest.
Even if the breathalyzer search 1is viewed to be minimally
intrusive, no showing of individualized suspicion 1is required

by the bill"s provisions, in addition, the government may not
impose conditions which require the relinquishment of
constitutional rights (Burnett, p. 1450) and, under such
circumstances, commercial vehicle operators arguably have a

right to refuse chemical testing without fear that refusal will
constitute a separate criminal act.

We believe that post-accident chemical testing and severe
employment-related penalties already deter alcohol and drug use
among vrailroad employees. Although CSHB 317 will supplement
federal and company procedures which are already 1in place,
because of practical and constitutional reasons, the new law"s
testing requirements should be Ilimited to those cases where, as
in the case of the motorist statute, grounds for arrest already
exist,

You are undoubtedly aware that the U.S. Supreme Court sustained
the Federal Railroad Administration®s safety regulations even
though alcohol and drug tests of railroad employees do not

require warrants or individualized suspicion. Skinner vy,
Railway Jlabor Executives® Association, 439 U.S. __ , 103 L.Ed
639, 109 S.Ct. ___ (1989). However, I believe that Skinner
will not serve as useful precedent to help defend

constitutional attacks against CSHB 317 on privacy and search
and seizure grounds if the Dbill is enacted as currently

written.

Skinner notes that the "FRA has prescribed toxicological teats,
not to assist 1in the prosecution of employees but rather Tto
prevent accidents and casualties 1in railroad operations that
result from impairment ot employees by alcohol or drugs.®”” 103
L.Ed 2d at 662 (emphasis added). It left "for another day the
question whether routine use in criminal prosecutions of
evidence obtained pursuant to the administrative scheme would
give rise to an inference of pretext, or otherwise impugn the
administrative nature of the Agency®s program.” id., fn. 5. A
majority of the Court authorized FRA-sanctioned civil searches
only on the basis that ""special needs, bevond the normal need
for law enforcement, make the warrant and probable-cause
requirement impracticable.™™ id.., p. 661 (emphasis added). The
balancing test applied by the court tipped the scales against
employees*® privacy interests in light of the governmental
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interest in ensuring the safety of the traveling public and

railroad employees. But Skinner carefully emphasizes that FRA
already pervasively regulates railroad operations to insure
safety. Expectations of privacy of <covered employees are

accordingly Jlessened by their participation 1in this industry,
and drug and alcohol testing was sanctioned on this basis.

Nonetheless. criminal sanctions were not imposed by the
agency”"s administrative scheme and the court consciously
avoided the guestion of whether such prosecutions would
measurably influence 1its balancing test. Should this occur,
employee liberty interests, not merely employment interests,
would be added to the constitutional -equation. The result is
predicted by a strong dissent. CSHB 317 authorizes criminal
prosecutions based on suspicionlees searches of the human body
and 1 am not aware of <case precedents which authorize this
approach.
2. Page 3. lines 9-16; There 1is an inconsistency between

section 6(g)(1l) and existing statute AS 28.35.033. Under

current law, if .05% or less by weight of alcohol 1is found in a
motorist®s blood, 11t 1is presumed that the person was not under

the influence of 1intoxicating liquor. However, section 6(g)(1)
states that less than .04% in acommercial vehicle operator”s

blood will not giverise to any presumption and may be
considered in determining whether a person waB wunder the
influence of an intoxicating substance. Are there clearly
defined medical, scientific, and policy bases for this

inconsistency? Although ARRC operating rules prohibit anv use
of alcohol or drugs on or within eight hours of duty, 1imposing
criminal penalties in addition to employment-related penalties
is, of course, a serious matter and, in all fairness to the
accused, clear deviations from what 1is expected of motoriBts

from a criminal law perspective should require sound
justification. For example, even though legislators may
tolerate a higher blood alcohol level in motorists”® blood,

shouldn®"t a commercial vehicle operator be entitled to claim
the same presumption available to a motorist when blood alcohol
content falls below .05%? Do facts indicate that commercial
vehicle operators have a tendency for intoxication at Ilower

blood alcohol levels?

Finally, while 1 note that CSHB 317 has raised the prohibited
blood alcohol content levelfrom an earlier .01% to .04%, we
would appreciate any information you may have regarding the

general trend of similar statutes elsewhere. Also, are there
scientific/medical articles which indicate that most people are
impaired at this level? IfT there has been a shift in medical
thought since the original DWI statute was enacted, should the
motorist blood alcohol 1limit also be reduced at this time? Is
there any concern that Ilimitations of testing equipment could
lead to unfair results at this level? I believe the tolerance

range of most equipment is plus or minus .01%.
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To reiterate, ARRC tolerates no on-the-job drug or alcohol use
and FRA®"s regulations require action when .04% alcohol content
is exceeded. However, as noted, these rules impose
employment-related penalties and, from ARRC"a perspective, the
federal regulations help enforce 1its long-standing Rule G

prohibition. However, imposition of criminal penalties should
call for a higher blood alcohol 1level 1in view of the liberty
interests at stake. Note, for example, that the federal

criminal law applicable to common carrier operations 1imposes a
.10% threshold. 18 use S343.

3. Pace 4. lines 19-22: As mentioned above, we would
appreciate receiving further information regarding the bill"s
proposed lower blood alcohol content level, .04%, for
commercial vehicle operators. It medical/scientific

information supports the view that impairment should be assumed
at this lower level, won"t the same information support
lowering the levelfor motorists as well? Do impaired
motorists or impaired commercial vehicle operators cause more
deaths/serious 1injuries/property damage each year? Particularly
if data does not support this distinction, will it 1invite
attacks on equal protection grounds?

4. Page 4. Line 27: Insert "under arrest”™ after "[iI)f a
person™ to follow [language which appears in the motorist
statute. A.s. 28.35.032(a). As noted above, unless a person

is lawfully arrested for operating a commercial vehicle while
intoxicated, a warrantless search of his body cannot Dbe

justified as a search incident to an arrest. An arrest, of
course, must be predicated upon probable cause that an operator
violated this proposed statute. Therefore, he probably has a

constitutional right to refuse a chemical test and this
section, Dbecause 1t would inhibit the exercise of such a right,
seems invalid.

5. Page 5. 1line 101 sec. 10 requires commercial vehicle
operators to generally wait at accident scents until released
by a peace officer, We first note another 1inconsistency when
this proposed law 1is compared to the motorist statutes. AS
28.35.050 does not require motorists to vremain at accident
scenes until released by a peace officer. However, | suspect
that private motorists cause most serious accidents and are
more frequently impaired than commercial vehicle operators. As
you know, a motorist involved in an accident 1is required to
stop, Jleave his name on an unattended vehicle, give his name,
address, and license number to any person struck or 1injured,
render assistance if necessary, and report the accident to the
police. But he need not remain at the scene of the accident to
report. Preliminarily, why are motorists exempted from this

aspect of the bill?
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Secondly, wunless this section 1is Jlimited to certain types of
serious accidents, it will be entirely impractical if strictly

applied.

In typical metropolitan highway/railroad crossing accidents,

train crews always atop and render assistance. When time and
safety permits, the crossing 1is ther* "cleared” so that other
traffic may proceed. Most often, local law enforcement

officials have already arrived at the scene and participate in
decisions such as moving the equipment to avoid traffic
congestion and unnecessary vrailroad delays. We are not aware
of any Jlaw enforcement complaints that ARRC crews have not
fully cooperated so as to jJustify this legislative mandate.
Has anyone complained that trains ar<e not stopping at accident
scenes or that this aspect of this legislation 1is needed to
remedy problems created by ARRC operations? You may not know
that ARRCs security officers are specially-commissioned state
troopers (AS 42.40.250(20)) and work closely with Jlocal and
state police to insure that law enforcement agencies receive
all the information they require to fully investigate incidents
which interest them, particularly grade crossing accidents.

The word "immediately™ is troublesome since to "immediately
stop”™ a train in any situation can be dangerous to crew,
passengers, and lading. Emergency braking can 1injure persons
on board and may result in a derailment. Train crews must
exercise their discretion as regards emergency braking - it
will not be required 1in all circumstances. If trains are not
entirely deleted from this section, "immediately™ should be
deleted before *"stop” in Iline 16 and the train crew should
retain discretion to <clear highway crossings so as not to
unnecessarily impede other traffic. Will "until...a peaiﬁ
officer authorizes the person to leave the scene” in line

permit state troopers or local police to release trains by

radio or telephone?

Accidents which do not 1involve 1injuries to the members of the
public, private automobile damage, or a hazardous materials
release with an evacuation should be entirely deleted from this
section. As noted, serious accidents in this category are
already regulated by FRA rules and ARRC policies. Adding a
third Jlayer of regulation applicable to all train accidents
strictly for law enforcement purposes invites unnecessary costs
and delays and adds much to the new assignments made to police
departments without greatly promoting the public safety aspects
of the bill. The private automobile damages which will invoke
this provision should 1involve damage above a certain threshold,

say 95,000.

The other subsections of section 10 will also be affectod by
changes to subparagraph (1).



Page 7
Letter to Me. Otto
March 13. 1990

6. Paoe 7. line 29: This section defines "operate a
train” to mean "to be employed aa an engineer, a conductor, or
a brakeman and to be on a train under power 1inside this state."”
Delete "brakeman"™ from this definition. For criminal 1law, aB
opposed to employment, purposes, it is unfair to say that a
brakeman 1is either operating or directing the operation of a
train. The engineer is behind the controls; the conductor 1is
the supervisor. Note that the federal criminal law vrequires
the employee to "operate a train or direct the operation of a
train” before criminal liability may apply to illicit conduct.
18 use 8342.

Thank you for providing wus with this opportunity to submit
comments.

tarry~D. Wood
General Counsel

ccC: Honorable Max F. Gruenberg and Honorable Peter Goll
Co-chairmen, House Judiciary committee
F.G. Turpin, President & CEO

9573L
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Original sponsor(s): BY REP. FINKELSTEIN, Wallis, M.Davis, Gruenberg,
Menard, EIlis, Donley, Ulmer, Brown, Goll, Koponen, Boucher

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 318 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating tothe Fair Campaign Practices
Code."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.20 is amended by adding new sections to read:
ARTICLE 6. FAIR CAMPAIGN PRACTICES CODE.

Sec. 15.20.810. SUBSCRIPTION TO FAIR CAMPAIGN PRACTICES CODE,
(a) The director shall prepare a form chat contains the Fair Campaign
Practices Code established wunder AS 15.20.820 with a place for a
candidate to sign the form and toindicate that the candidate en—
dorses, subscribes to, and pledges to abide by the code.

(b) The director shall provide a copy of the Fair Campaign
Practices Code to each candidate who files a declaration of candidacy
or nominating petition with the director. A candidate who agrees to
comply with the Fair Campaign Practices Code shall sign the form and
return the signed copy to the director at the time the candidate files
a declaration of candidacy or nominating petition. A candidate who
does not sign the Fair Campaign Practices Code does not violate a
provision of this chapter.

Sec. 15.20.820. FAIR CAMPAIGN PRACTICES CODE. The Fair Campaign
Practices Code 1is:

There are basic principles of decency, honesty, and Tfair play
that every candidate for public office in the state has a moral obli—

gation to observe and uphold in order that, after vigorously contested
but fairly conducted campaigns, our citizens may exercise their

-1- CSHB 3 1S(Jud)
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constitutional right to a free and untrammeled choice and the will of

the people may be clearly expressed on the 1issues before the state.

Therefore,

* Sec.

I will conduct my campaign without the use of personal vilifica—
tion, character defamation, whispering campaigns, libel, slander,
or scurrilous attacks on my opponent or the personal or family
life of my opponent.

I will not use campaign material of any sort that misrepresents,
distorts, or otherwise falsifies the facts nor will 1 use mali—
cious or unfounded accusations that aim at creating or exploiting
doubts, without jJustification, as to the Iloyalty and patriotism
of my opponent.

I will not make any appeal to prejudice based on race, sex,
creed, or national origin.

I will not undertake or condone any dishonest or unethical prac-—
tice that tends to corrupt or undermine our American system of
free elections or that hampers or prevents the free and full
expression of the will of the voters.

Insofar as 1is possible, 1 will immediately and publicly repudiate
support deriving from any individual or group that resorts, on
behalf of my candidacy or 1in opposition to that of my opponent,
to the methods and tactics that |1 have pledged not to use or
condone.

2. AS TS.SS.0SO 1is amended by adding a new subsection to read:

(h) The page that contains the candidate®s photograph or state-—

ment must also prominently reflect whether the candidate has agreed to

the Fair Campaign Practices Code under AS 15.20.810 - 15.20.820.

CSHB 318(Jud) -2-
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Original sponsor(s): BY REP. FINKELSTEIN, Wallis, M.Davis, Gruenberg,
Menard, Ellis, Donley, Ulmer, Brown, Goll, Koponen, Boucher

IN THE HOUSE
CS FOR HOUSE BILL NO. 318 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relacing to the Fair Campaign Practices

Code."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.20 is amended by adding new sections to read:
ARTICLE 6. FAIR CAMPAIGN PRACTICES CODE.
Sec. 15.20.810. SUBSCRIPTION TO FAIR CAMPAIGN PRACTICES CODE,
(a) The director shall prepare a form that contains the Fair Campaign
Practices Code established under AS 15.20.820 with a place for a
candidate to sign the form and to indicate that the candidate en—
dorses, subscribes to, and pledges to abide by the code.
(b) The director shall send a copy of the form containing the
Fair Campaign Practices Code to each candidate who files a decimation
of candidacy or nominating petition with the director. The director
shall also make copies of the form containing the Fair Campaign Prac—
tices Code available to each municipal <clerk for distribution to
candidates for municipal office. A candidate who agrees to comply
with the Fair Campaign Practices Code shall sign the form and return
the signed copy to the director. A candidate who fails or refuses to
sign the Fair Campaign Practices Code does not violate a provision of

this chapter.
Sec. 15.20.820. FAIR CAMPAIGN PRACTICES CODE. The Fair Campaign

Practices Code 1is:
There are basic principles of decency, honesty, and fair play

that every candidatefor public office in the state has a moral

-1- CS1IB 318 ()
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obligation to observe and wuphold in order that, after vigorously
contested but Tfairly conducted campaigns, our citizens may exercise
their constitutional right to a free and untrammeled choice and the
will of the people may be clearly expressed on the issues before the
state. Therefore,
I will conduct my campaign in the best American tradition, dis—
cussing the issues as | see them, presenting ray record and poli—
cies with sincerity and frankness, and criticizing without fear
or favor the record and policies of my opponent and the party of
my opponent that merit such criticism.
I will defend and uphold the right of every Alaskan voter to full
and equal participation in the electoral process.
I will conduct my campaign without the use of personal vilifica—
tion, character defamation, whispering campaigns, libel, slander,
or scurrilous attacks on my opponent or the personal or family

life of my opponent.

I will not use campaign material of any sort that misrepresents,
distorts, or otherwise falsifies the facts nor will | use mali—
cious or unfounded accusations that aim at creating or exploiting

doubts, without justification, as to the loyalty and patriotisnm

of my opponent.

I will not make any appeal to prejudice based on race, sex,

creed, or national origin.

I will not undertake or condone any dishonest or unethical prac-—
tice that tends to corrupt or undermine our American system of
free elections or that hampers or prevents the free and full
expression of the will of the voters.

Insofar as 1is possible, 1 will immediately and publicly repudiate

support deriving from any individual or group that resorts, on

CSHB 318( ) -2-
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behalf of my candidacy or 1in opposition to that of my opponent,
to the methods and tactics that 1 have pledged not to use or

condone.

2. AS 15.58.030 1is amended by adding a new subsection to read:

(h) The page that contains the candidate®s photograph or state—

ment must also prominently reflect whether the candidate has agreed to

the Fair Campaign Practices Code under AS 15.20.810 - 15.20.820.

-3- CSHB 318(
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FISCAL NOTE
HB 318

NARRATIVE

This measure establishes a fait* campaign practices cede. it
requires the commission to prepare s form for candidates to sign
indicating they will abide by the code. The commission would have
to send a copy to each candidate who calcs reports under AS 15.13,
and by implication would maintain copies of signed forms for public
review. These administrative tasks could be absorbed with existing
resources.

The commission has been advised that the bill is not intended
to authorize citizens to file complaints alleging that candidates
who signed the code have not abided by Iit. Nonetheless, the
commission anticipates a high volume of calls from citizens who
will be aware cf the cede, but will not be aware that APOC"s
investigatory, quasi-judicial authority does not extend to these
type3 of complaints. Staff time will be expended responding to
citizens®™ confusion and disappointment about APOC"s inability tc
investigate and responding to inquiries about remedies available
tc a member of the public vno believes a candidate has not abided
by the cede. Although the additional time dealing with these
questions cannot be quantified fcr purposes of this fiscal note,
the commission believes this bill would result 1in a noticeable
increase in work which will have to be absorbed by an already
overextended staff.
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Alaska State Legislature
House

P.0. BOX V
State Capitol

Official Business Jjneau, Alaska 99811

January 10, 1990

MEMORANDUM

TO: Representative Red Boucher
State Affairs Committee Chairman

FR: Representative David Finkelstein
RJ: Background on HB 318, Fair Campaign Practices
Code

HB 313 1is based on the Fair Campaign Practices Code adopted
by Montana in 1979. Since that statutue was implemented,
campaigns are considered to have gotten much cleaner there.

The Montana Commission of Campaign Practices is responsible
for providing the code to all local, county and state
candidates. Signing the code 1is voluntary although
Commissioner Delores Colberg states no candidate has ever
refused to sign the code.

Attachment
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147 ELECTION AND CAMPAIGN PRACTICES 13-35-301
AND CRIMINAL PROVISIONS

13-35-230. Rcpcaled. Sec. 407. Ch. 571. L. 1979.
History: Ep 23-47-137 b>Set. 37. ¢V 3K L. 1977, R.C.M. 1947. 23-47-137.

13-35*231. Unlawful for political party to endorse judicial candi-
date. A political party may not endorse, contribute to. or make an expendi

ture to support or oppose a judicial candidate.
History E*. 23-47-138 b, Set. 38. Ch. 334, L. 1977. R.C.M. 1947. 23-47-138. imd. Set. 2:3.

Ch. 571, L 1979
Cropn-Referenct* Election of T/intrirt Court Judgrs. 35 201.

E’'rttion of Supreme Court Justicr*. 3 2 101, 3-5 202
3-2-102 Election of Justice of the Pe*ce. 3-10 201
VioDtion e» mivlemnnor. 13 36-10.1

13-35-232. Repealed. Sec. 407, Ch. 571. L. 1979.
Hi\lory in. 23-47-139 b) Sec. 39. Ch. 334. L- 1977; R.C.M. 1947. 23-47-139.

13-35-233. Solicitation of votes on election day. (1) It is unlawful
for a person or a political committee to place an advertisement supporting or
opposing a candidate or a ballot issue for use on election day. Failure to
remove billboards, yard signs, or posters on election day is not considered a
violation.

(2) A person convicted of solicitation of votes on election day is guilty of
a misdemeanor and shall be imprisoned in the county jail for a term not to
exceed o months or be fined not to exceed $1,000, or both.

History Ep.Sec. 1. Ch. 539. L 1979.

13-35-234. Political criminal libel — misrepresenting voting
records. (1) It is unlawful for any person to make or publish any false state-
ment or charge reflecting on any candidate's character or morality or to
knowingly misrepresent the voting record or position on public issues of any
candidate. A person making such a statement orrepresentationwith  knowl-
edge of its falsity or with a reckless disregard as to whetheritis true or not
is guilty of a misdemeanor.

2) In addition to the misdemeanor penalty of subsection (1). a successful
candidate who is adjudicated guilty of violating this section may be removed
from office as provided in 13-35-106 and 13-35-107.

History Ep- Sec. 2. Ch. 539. L 1979: »n*) See. . CY 545. L 1983
Cro«s-Reference* Misdemeanor penalty. 46 18-212.

When owner of r»dio sution not held respon-
sible fordef«m*lor> broadcast. 27-1-811

Part 3
Code of Fair Campaign Practices

13-35-301. Adoption of code of fair campaign practices. The fol-
lowing code of fair campaign practices ia adopted by Montana:

“There are basic principles of decency, honesty, and fair play that every
candidate for public office in the United ctates has a moral obligation to
observe and uphold, in order that, after vigorously contested but fairly con-
ducted campaigns, our citizens may exercise their constitutional right to a
free -nd untrammeled choice and the will of the people may be fully and
clearly expressed on the issues before the country. Therefore:



13-35-302 ELECTIONS U8

1 will conduct my campaign in the best American tradition, discussing the
issues aa 1 see them, presenting my record and policies with sincerity and
frankness, and criticizing without fear or favor the record and policies of my
opponent and his party which merit such criticism.

1 will defend and uphold the right of every qualified American voter to full
and equal participation in the electoral process.

I will conduct my campaign without the use of personal vilification, charac-
ter defamation, whispering campaigns, libel, slander, or scurrilous attacks on
my opposition or his personal or family life.

I will not use campaign material of any sort which misrepresents, distorts,
or otherwise falsifies the facts, nor will 1 use malicious or unfounded accusa-
tions which aim at creating or exploiting doubts, without justification, as to
the loyalty and patriotism of my opposition.

I will not make any appeal to prejudice based on race, sex, creed, or
national origin.

1 will not undertake or condone any dishonest or unethical practice which
tends to corrupt or undermine our American system of free elections or which
hampers or prevents the full and free expression of the will of the voters.

Insofar as is possible, | will immediately and publicly repudiate support
deriving from any individual or group which resorts, on behalf of my candi-
dacy or in opposition to that of my opponent, to the methods and tactics that
| have pledged nut to use or condone."

History: Ea. See. 1, Cb. 478, L. 1979.

13-35-302. Candidates to be given opportunity to subscribe to
campaign practices code — publicity. (1) The commissioner of campaign
practices shall prepare a form which contains the code of fair campaign prac-
tices provided for in 13-35-301 and a place for a candidate to sign the forn.
and to indicate that the candidate endorses, subscribes to. and pledges to
abide by the code.

(@ Each candidate required to file statements or reports with the commis-
sioner shall be sent a copy of this form. Signing the form is voluntary, and
a failure or refusal to sign is not a violation of the election laws. A form shall
be sent for each election as soon as feasible. The signed form shall be
returned to the commissionc.

(@ The commissioner shall supply the secretary of state, the county regis-
trars, and the city and town clerks with forms. Any candidate not required
to file with the commissioner but wishing to subscribe to the code may obtain
the form from the commissioner, the secretary of state, a county registrar, or
a city or town clerk and may sign the form and deliver it to the commis-

sioner.
History: EjI Sec 2, Cb. 475, L. 1979.

CHAPTER 36
CONTESTS

Part | — Genera] Proviaiona

13-36-101  Grounds for conteat of nomination or election to public office
13-36-102  Time for commencing conteat.
13-36-103. Court having juriadiclKin of proceeding!
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13-36 104  Nomination co

13-36 201.  Content* of cor
1336 202 Reception of ill
13-36 203 Form of compLt
13-36-204  Bond required
13-36 205  Recovery of cof
13-36 206  Notice of filing
13-36 207 Heanng of conl
13-36-208  Advancement oi
13-36-209  Forfeiture of no
13 36 210  Punishment
1336 211 When nominal!)
13-36-212  Declaration of r

Chapter Croaa-Referencea
Salaries withheld during
2-16-202.
Role and duties of Cc
Recorder. 7-4-2611.
Challenges to local gover
lions, 7-7-105.
Definitions applicable
13-1-101.

13-36-101. Groui
public office. An elect
tion or election to pub
for any of the following

(1) on the ground <
provision of the Law reL

(2) whenever the pe
the election, eligible to >

(3 on account of ill
vass of votes.

History; Ea. See. 45, Uit

R.C.M. 193%; Sec. *4-1464, R
59.Ch. 365, L 1*77; RCM.

Cron*.References
Definition of "elector™ anc
1 1.



