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to deter corporate officer*, auch aa the Film Recovery ex­
ecutive*, with crim inal sanctions. Imprisonment is on* 
penalty that cannot be paeeed on to other*. (Tr. 87.)

The criminal provisions of the 18-year-old OSH statute are out­
dated and need to be strengthened *o that the Federal Government 
can effectively and m eaningfully procecut* caae* of murder and *e- 

injury that reeult from willful disregard for worker safety.nous

C. 0*H A  AND T H I  H X K M T T IO N  QUESTION

?!Ji

While OSHA has failed to seek crim inal penalties for workplace 
safety violations, State and local prosecutors In dotena of jurisdic­
tions across the coun have used the States' historic police 
powers to prosecute employers for willful conduct that has caused 
workers to be killed or injured on the job.

In the past 2 years the Los Angeles district attorney's office has 
roeecuted 18 such cases. Los Angeles A ssistant District Attorney 
an Chatten-E.'own describee one auch proeecution:

Our first involuntary m anslaughter proeecution was 
against the president of o small drilling company who sent 
u worker down a 33-foot hole— if you can envision this— 
that was only 16 to 18 inches in diam eter.

The worker was lowered into the hole that was being 
drilled for an elevator sh a ll with h is foot through a sling.
He had no aafety hameaa. The air was not tested. And the 
sidee o f tr.* well were not encased.

Wh*n the worker w ent into seizures and the rescue per­
sonnel responded, they were told that they could not pump 
oxvgen into the hole because the sidee of the wall might 
collapse. Therefore, by the tim e they were able to remove 
the victim , he was dead. (Tr. 41.)

Many of the resulting State court convictions have been chnl- 
ippeale< 
s prose

preemption claim has been raised in State courts by defendant em-

ng S
lenged or appealed on the ground that the Federal OSH Act pre­
empts State proeecution for workplace injuries and fatalities. The

ployers who seek to use the Federal OSHA law as a shield against 
criminal proeecution. W hile an enormous amount of time and 
monev is being spent on appeals on the preemption issue. OSHA  
and the Depsmment of Labor have not taken an official position on 
the preemption question.

By its inaction and silence in some cases, and mixed signals in 
others, OSHA is only adding to the confusion. This confusion, and 
uncertainty have had the effect of thw arting criminal prosecutions 
in some jurisdictions.

In the F ilm  Recovery  case, OSHA investigators backed off and de­
ferred to the State of  Illinois. As Jorey Thorn, Deputy Solicitor of 
Labor for National Operations, explained to the subcommittee:

(TJhe investigation that went on in F ilm  Recovery, as I 
understand it, we were there— OSHA’s inspectors were 
there either sim ultaneously with Mr. Daley's people, but 
when our OSHA inspector ,.1 found out that there was clear 
interest on th ep a rt of the Slate of Illinois and the county 
prosecutor's office w ith respect to the death, they some-
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what backed off their investigation and simply let them, as 
I understand it, take over. (Tr. 89.)

By "backing ofT in F ilm  Recovery because the State of Illinois was 
involved in tho case, OSHA tacitly acknowledged the State’s right 
to act in terms of criminal prosecutions.

OSHA is not a disinterested bystander in this matter. OSHA 
should take an official position on the preemption question and 
should issue a policy statem ent. In addition, OSHA should not w 'it  
for a particular case to work its way up to the U.S. Supreme Court, 
but rather should file am icus  briefs in various cases pending on 
appeal in State courts, including the Chicago M agnet Wire Corp 
case, which is pending before the Illinois Supreme Court.

OSHA should take the poeition that the States have clear au­
thority under the Federal OSH Act, as it is written, to prosecute 
employers for acta against their employees w hi.h  constitute crimes 
under State law.

Nothing in the OSH Act or its legislative history «-ugge«ta that 
Congress intended to shield employers from criminal liability in 
the workplace or to preempt enforcement of State criminal laws of 
general application, such as murder, manslaugher, and assault.

Generally speaking, preemption is not read into a statute, and 
must be unmistakable. It would be moot unusual for Congress to 
displace ordinary criminal laws. Further, the OSH Act is basically 
an anti preemption statute. Section 8(bX4) provides:

Nothing in this act shall be construed to supersede or in 
any manner affect any workmen’s compensation law or to 
enlarge or dim inish or affect in any other manner the 
common law or statutory rights, duties, or liabilities of em­
ployers and employees under any law with respect to inju­
ries, disease, or death of employees arising out of, or in the 
c'urse of employment.

It would have been most illogical for Congress specifically to au­
thorize a private right to employees to pursue claims under State 
tort law for injuries incurred in the nurse of employment while at 
the same t„ne prohibiting States from using their police power and 
criminal laws to punish the intentional acts that caused these same 
injur.es.

Section 18 of the OSH Act, however, provides that ‘‘[njothing in 
this Act shall prevent any State agency or court from asserting ju­
risdiction under State law over any occupational safety or hoaith 
issue with respect to which no standard is in effect under section 
6 " and that "Any State which, at anv time, desires to assume re­
sponsibility for development and enforcement therein of occupa­
tional safety and health standards . . . with respect to which a 
Federal rtandard has been promulgated . . . shall submit a State 
plan. . . ." In this provision forbidding States without an approved 
plan from setting or enforcing occupational safety and health  
standards, Congress’ focus was on administrative regulation of 
standards and was not meant to apply to or to deprive employees 
of the longstanding protection providu, by State criminal laws.

As Cook County State’s Attorney Richard DaJey stated:

PliMilOtO Oy Th« & , i i i u of ta io n t !  ASffclri. I X
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We are not enforcing Government standard*, as OSHA 
does Rather, we are enforcing our criminal code lo protect 
the people of Cook County from gross misconduct. 1 submit 
to you that there is no conflict of jurisdiction on the issue.
On the contrary, the responsibilities and objective* of 
OSHA end local prosecutors can complement each other 
quite effectively. (Tr. 32)

Daley cited an example of how absurd and detrimental to public 
safety it would be if Congress had intended to preempt State crimi­
nal prosecutions of employers acts against their employees:

For exam ple, if there ■ as an explosion in a factory stem ­
ming from hazardous conditions and dozens of workers 
died, local prosecutors would be preempted from proeecu­
tion.

Yet if the explosion resulted in the deaths of residents in 
the surrounding area, or a passerby, or a delivery person, 
we would not be preempted from prosecution.

All these deaths would occur due to the same reckless or 
negligent conduct. But we could prosecute only for the 
deaths of those who were not employed by the factory. (Tr.
32.)

Further, the imbalance of crim inal penalties would mean that in 
the above exam ple, the employer, under State law, could face up to 
25 years in prison for the death of a nonemployee, but under the 
OSH Act, could receive only 6 months in prison for a worker’s 
death. We ce mot imagine that Congress intended such a result.

The States have an interest in controlling conduct that endan­
gers the lives o f their citizens whether it be at home, at work, or on 
the road. S tate and local prosecutors should be commended and en­
couraged to continue their efforts *o protect people in their work­
places by utilizing the historic police power of the State to pros­
ecute workplace injuries and fatalities as criminal acts.

D. COOPERATION WITH THE STATES

OSHA's record with respect to cooperation with State and local 
prosecutors has been spotty. Cook County State's Attorney Richard 
Daley told the subcommittee:

Unfortunately, cooperation is not the current norm. 
OSHA has been reluctant, at best, to cooperate in our 
State prosecution of these cases. <Tr. 32.)

It is absurd that Io caJ  OSHA offices do not routinely fully cooper­
ate with local law enforcement officials who seek to prosecute 
crimes that occur at the workplace. There is a need for a real part­
nership between the Federal Government and State and local proa- 
ecutors in the area of worker safety, similar to the partnership 
that exists in prosecuting drug dealers and environmental pollut­
ers.

At the urging of subcommittee members, on June 15, 1988, 
OSHA belatedly issued l  memorandum to its field offices concern­
ing cooperation with State and local prosecutors in cases where em ­
ployees have been killed or injured on the job. While the raemoran-
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dum encourage* cooperation in State or local prosecutions "to the 
fullest extent appropriate" and is a step in the right direction, 
more coordination is needed to achieve a real partnership.

VI. S u m m a r y

OSHA's record in referring cases for criminal action is dismal. 
Part of the problem is that OSHA "cannot" and part is it "will 
not." Deficiencies in the Federal OSH statute preclude OSHA from 
seeking crim inal sanctions in cases such as P ym m  Thermometer, 
where there was no fatality. In cases such as Film  Recovery, where 
there was a .taJity, OSHA has regularly and consistently choeen 
not to seek criminal penalties. There is an institutional reluctance 
by OSHA, the Justice Department, and the U.S. Attorney’s Office 
to pursue criminal prosecutions in workplace safety cases.

There is a need" for OSHA to be more aggressive and tim ely in 
using available criminal sanctions. U nless the OSH statute is 
beefed up and vigorously enforced by OSHA to punish crim inally  
those who show willful disregard for worker safety, some employers 
will continue "to get away with murder."

O
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ARIZONA:

CALIFORNIA:

CONNECTICUT:

ILLINOIS:

INDIANA:

MARYLAND:

Marty Woelflc
Assistant Attorney General for Environmental Crimes
Organized Crime and Racketeering Division
Arizona Attorney General's Office
1275 W. Washington
Phoenix, Ariz. 85007
(602)542-3881

Ira Reiner, District Attorney for the County of Los Angeles 
Jan Chatten-Brown, Assistant District Attorney 
210 W. Temple St.
Los Angeles, Calif. 90012 
(213) 974-5903

John A. Connelly 
Waterbury State’s Attorney 
P.O. Box 2157 
Waterbury, Conn. 06702 
(203)756-4431

Frank J. Parkerson, Assistant State’s Attorney 
Cook County (111.) District Attorney’s Office 
500 Richard J. Daley Center . .
Chicago, 111. 60602
(312)443-5365

David H. Coleman
Hendricks County Prosecuting Attorney 
P.O. Box 59 
Danville, Ind. 46122 
(317) 745-9283

Elizabeth Volz, Assistant Attorney General
Environmental Crimes Unit
Maryland Attorney General’s Office
2500 Broening Highway
Baltimore, Md. 21224
(301)631-3025

Copyright C 1989 The Bureau of National A/fairi, toe
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MICHIGAN:

MINNESOTA:

NEW YORK:

NORTH CAROLINA:

OREGON:

TENNESSEE:

Scott Harshbarger
Middlesex County District Attorney
40 Thorndike St.
Cambridge, Mass. 02141 
(617) 494-4050

Theodore Klimaszewski
Assistant Attorney General for the State of Michigan 
6520 Mercantile Way, Suite 1 
Lansing, Mich. 48913 
(517) 334-6013

Michael Modelski
Oakland County Assistant Prosecuting Attorney 
Court House Tower 
Pontiac, Mich. 48053
(313) 858-5230

Nancy Leppink, Special Assistant Attorney General 
Minnesota Attorney General’s Office 
520 Lafayette Road 
Minneapolis, Minn.

' (612) 296-0695

Elizabeth Holtzman
Brooklyn (N.Y.) District Attorney
Municipal Building
Brooklyn, N.Y. 12201
(718) 802-2995

Ronald Stephens
Durham County District Attorney 
Judicial Building 
Durham, N.C. 27701 
(919) 560-6840

Stephanie Smythe 
Assistant Attorney General 
100 Justice Building 
Salem, Ore. 97310 
(503) 378-4732

James R. White
State Labor Commissioner
501 Union Building, Second Floor
Nashville, Tenn. 37219
(61 5 )  741-1991
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TEXAS:

VIRGINIA:

WASHINGTON:

WISCONSIN:

D-5

Kenneth Oden
Travis County Prosecuting Attorney 
314 W. 11th, Room 300 
Austin, Texas 78701 
(512) 473-9415

Cathleen M. Pritchard, Assistant Commonwealth’s Attorney
City of Virginia Beach
Municipal Center
Virginia Beach, Va. 23456
(804) 427-4401

Norm Maleng 
Prosecuting Attorney 
W554 King County Courthouse 
Seattle, Wash. 98104 
(206) 583-2200

E. Michael McCann
Milwaukee County District Attorney
821 W. State St.
Milwaukee, Wise. 53223 
(414) 278-4646

Perry Foltz
Rock County (Wis.) District Attorney 
51 S. Main St.
Janesville, Wis. 53545 
(608) 755-2115
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THIS SAFETY RULING COULD BE 
HAZARDOUS TO EMPLOYERS’ HEALTH
Illinois' OSHA decision opens business up to more criminal charges

ercury is certainly lethal 
enough. To Brooklyn District 
Attorney Elizabeth Holuman. 

it looked like a deadly weapon. In 19?7 
her prosecutors convinced a New York 
jury that two Pymm Thermometer Co. 
executives were guilty of assault and 
reckless endangerment for exposing 
their workers to the poisonous metal. 
One employee suffered permanent brain 
damage. But the judge had a last-minute 
change of heart. He set aside the ver­
dict, ruling that job safety could be reg­
ulated only by the federal Occupational 
Safety & Health Act 

Hoitzman is hardly the only D. A to 
be rebuffed on this issue. But as she 
pursues her appeal of the 
decision, she and other 
prosecutors who want to 
crack down on unsafe 
work conditions have some 
new ammunition. On Feb.
2 the Illinois Supreme 
Court ruled that OSHA does 
not bar states from prose­
cuting corporate officials 
for work-related injuries 
and deaths. The decision 
gives the stale the go- 
ahead to prosecute five ex- 
ecutius of Chicago Mag­
net Wire Co. While the 
Illinois decision doesn’t ajs 
ply outside that state, oth­
er slate courts where ap­
peals of such cases are 
pending could he influ­
enced by the ruling and by 

December Justice Dept
opinion that reached the 
same conclusion (table). 
filajno A cur. The Illinois 
ruling buoyed prosecutors 
who have had little success 
in Appeals of overturned 
convictions for workplace 
offenses. In Chicago. 
State's Attorney Richard 
M. Daley says he will use 
the decision to seek extra­
dition from Utah of 1 de- 
fendant in a murder case 
the sta le  has brought 
against Film Recovery 
System;- Inc Utah had 
balked at extraditing com­
pany Pr<-Mdint Michael

MacKay until the state supreme court 
ruling clarified that Illinois had the right 
to prosecute him. Daley has- already won 
convictions and 25-year prison sentences 
against three other Fr “xecutives who 
exposed their employees to cyanide 
fumes, resulting in one death.

In Milwaukee, County District Attor­
ney E, Michael McCann is weighing 
criminal charges against a contractor 
and others in the deaths of three work­
ers who died in a methane explosion on 
Nov. 10. “My message to business." he 
warns, "is you better care about safety 
or l»e prepared to go to jail."

Business is worried. Employer groups 
contend that it’s unfair for companies

COURTROOM CONFLICT OVER WORKER SAFETY
CHICAGO MAGNET WIRE CO. Elk
Grove Villoge. III. On Feb. 2 the 
Illinois Supreme Court upheld 
Cook County's criminal piose- 
cution of five senior executives 
for allegedly allowing workers 
to become ill from exposure to 
hazardous chemicals. A lower 
app< al» court, ruling that OSH A 
preem pted tin- staii- criminal 
code, sup|K>nc<l a trial judgi’s 
dismissal of tin case.

FILM RECOVERY SYSTEMS INC. Elk Grove Villoge, III The Cook Cu.'.iuy 
sta le 's  attonu-t successfully prosecuted tineesetuo i ollictaisoi. niui- 
dor and re. klo-sconduct charges in 19X5.uiei a wmket died Hum in- 
haling cyanide fumes. The officials have appealed, atginng in p ,rt lhai 
OSHA preem pted stale law.

PYMM THERMOMETER Brooklyn, N.Y In 19.x: ih r K i n g s  C o u i i m  district 
attorney won convictions against the compam '* ; w i. im ner* <•:. 
charges of assault and reckless cndangeruu-ni In excising worker* to  
mercury. The trial judge overturned the verdict on the pound  that 
OSH \  preempted state prosecution The decision is on npjw a.

SABINE CONSOUDATED INC.
Aujtin, T«x. The state prosecu­
tor won a conviction of crimi­
nally negligent homicidi ap.unsl 
the compam presided’ ui con­
nection with ih r death of tu o  
employ ecs in a trench rothpsc 
.An appeals court ».ud the state 
had nojurtsdiruon T h e su ie  
has taken us case io the Texas 
C oun of Cnniir.nl Appeal- 

lilt s i.»

that comply with OSHA regulations to be 
prosecuted for criminal conduct They 
assert that the whole point of OSHA was 
to codify an explicit set of regulations to 
guide employers. "The issue here b  
whether we have a clear standard for 
employers to follow or whether we are 
going to be at the mercy of the whims 
and caprices of every county state attor­
ney in the U. S.." says Thomas L  Reid, 
vice-president of the Illinois Manufactur­
ers Assn. The IMA filed a brief in the 
Illinois case supporting Chicago Magnet, 
a unit of North American Philips Inc. 
MOflE c lo u t. Local prosecutors, for their 
part, claim they're filling a void. Since 
1970 the Occupational Safety & Health 
Administration has referred 44 cases to 
Justice for criminal prosecution, and 
charges have been filed in only a few of 
them. Prosecutors complain that crimi­
nal penalties of up to sue months in jail 
are so weak that Justice is reluctant to 
go to court. And OSHA rarely gets prose­
cutions because it can pursue criminal 
cases only when a worker has died. "I 
have to face families of victims and tell 

them I have a legal prob­
lem—that an OSHA fine of 
several hundred dollars 
may stand in the way of 
holding these people truly 
accountable," says Austin 
(Tex.) D. A. Kenneth Oden.

Local prosecutors dis­
miss OSHA's civil penalties 
as a toothless deterrent. 
They "are just passed on 
to the consume • as a cost 
of business." says Jan E. 
Chaiten-Brown, a D. A. in 
Lo> Angeles County's oc­
cupational safely and 
health unit.

Congress may give OSHa 
more clout. Representative 
Tom Lantos (D-Calif.) 
plans to introduce legisla­
tion that would strengthen 
criminal penalties for 
worker safety violations. 
And at some point, the 
U. S. Supreme Court is 
likely to rule on the stale- 
federal dispute. In the 
meantime, prosecutors say 
that managers should be 
able to figure out when 
they are committing poten­
tially criminal acts in the 
workplace. " If  mercury 
can put holes in someone's 
brain," says Hoitzman, 
"that * not much different 
from a gun putting a hole 
in someone-* brain "

b y  S i t in n  b  C o r /a n d  in 
M’oxAi nglo>i





plant came on tin* heels of a lengthy investi­
gation described in FBI agent Jon S. Lipsky's 
I Hi pa^c affidavit, which convinced a fed' 
eral judge to unleash the agents. In his report, 
lapsky accused Rockwell International and 
the I VS. Department of Kncrgy tDOKt of 
“knowingly and falsely" staling that the 
plutoniinn processing plant complied with this 
country's environmental laws. In doing so, 
the contractor and its government client con­
cealed "serious contamination" at the site. 
Lipsky charged that Rockwell and DDK 
secretly dumped hazardous waste into public 
drinking water and surreptitiously operated 
nn incinerator they said had been shut down.

While scandal <u nuclear weapons plants 
seems almost a regular news feature of late, 
the capacity demonstrated by the Justice 
Department in Colorado to deploy an envi­
ronmental police force—replete with FBI 
agents, investigators, prosecutors, wiretaps 
and aerial surveillance—is in fact an unusual 
thing. The government rarely flexes its 
legal muscle to prosecute major environ­
mental crimes or, for that matter, corporate 
crimes generally. For every Rocky Flats, 
there are dozens of corporate environmental 
crimes that go undetected, unprosecuted 
and unpunished.

" C r im e  is  a  s o c i o p o l i t i c a l  a r t i f a c t ,  n o t  
a natural phenomenon," writes legal scholar 
Herbert Packer in The Limits of the Criminal 
Law. "We can have as much or as little crime 
as we please, depending on what we choose 
to count as criminal." In this country, we have 
chosen to have very little corporate crime. 
Most corporate wrongs against humans and 
the environment are not considered criminal 
in the traditional sense—that is, activity that

is pmhibitcd by the state and prosecuted to 
conviction. While corporations like Rockwell 
International can be criminally prosecuted 
for serious violations of environmental laws, 
thev usually face less demanding and less 
visible civil procedures.

On the face of it. this leniency is grossly 
out o f  proportion to the effects o f  the corpo­
rate cnme wave. Every year, roughly 28,000 
deaths and 130,000 serious injuries are 
caused by dangerous products. At least
100,000 workers die from exposure to deadly 
chemicals and other safety hazards. Work 
place carcinogens are estimated to cause 
between 23 and 38 percent of all cancer 
deaths. More than 45,000 Americans die in 
automobile crashes every year. Many of those 
deaths either are caused by defects or are 
easily preventable by a simple redesign.

The financial cost to society is staggering. 
The National Association of Attorneys Gen­
eral reports that fraud costs the nation's busi­
nesses and individuals upwards of $100 billii >n 
each year. The Senate Judiciary Committee 
has estimated that faulty goo-.,s. monopolis­
tic practices and other such violations annu 
ally cost consumers $174 to $231 billion. 
Added to this is the $10 to $20 billion a year 
the Justice Department says taxpayers lose 
when corporations violate federal regulations. 
As a rule of thumb, the Bureau of National 
Affairs estimates that the dollar cost of cor­
porate crime in the United States is more 
than 10 times greater than the combined total 
from larcenies, robberies, burglaries and auto 
thefts committed by individuals.

The full extent of the corporate crime 
wave is hidden. Although the federal govern­
ment tracks street crime month by month, 
city by city through the FBI's Uniform Crime 
Reports, it does not track corporate crime. So

the government can tell the public whether 
burglary is up or down in Los Angeles for 
any given month, but it cannot say the same 
about insider trading, midnight dumping, con 
sumer defrauding or illegal polluting.

Still, we do know that corporate crime is 
pervasive A 1979 Justice Department study, 
’'Illegal Corporate Behavior," found that 582 
corporations surveyed racked up a total of
1.554 law violations in just two years. A 1980 
Fortune magazine survey revealed that 11 
percent of 1,043 large companies had been 
convicted on criminal charges or consent 
decrees for five offenses; bribery, criminal 
fraud, illegal political contributions, t-x eva­
sion and criminal antitrust. A U.S. News & 
World Report study of the 500 largest corpo­
rations found that “115 have been convicted 
in the last decade of at least one major crime 
or have paid civil penalties for serious misbe­
havior" in excess of $50,000. And in 1985. 
George Washington University Professor 
Amitai Etzioni found that roughly two-thirds 
of America’s 500 largest companies were 
involved to some extent in illegal behavior 
over the preceding 10 years.

B^ THE M ID -I930s , EVIDENCE WAS MOUNTING 
that exposure to asbestos was a threat to 
human health. In 1982, the Manviile Corpora­
tion (previously Johns Manviile), the nation's 
largest manufacturer of asbestos, filed for 
bankruptcy to shelter its assets from 16,500 
personal injury lawsuits. In the intervening 
50 years, the corporation actively suppressed 
asbestos studies and hid information from its 
employees on the dangers of working with 
asbestos. They even cut workers off from 
their own health records. “As long as [the 
employee] is not disabled," rationalized the 
company's medical director in 1963, "it is felt 
that he should not be told of his condition 
so that he can live and work in peace, and the 
company can benefit from his many years 
of experience."

Over the next 30 years, 240,000 people-
8,000 per year, almost one every hour on 
average-will die from asbestos-related can­
cer. The company will pay some S2.5 billion 
to its victims, a hefty civil penalty. But no 
asbestos executive has ever been prosecuted 
for reckless homicide.

Likewise, it was not a "crime." in the tradi 
lional sense of the word, for Union Carbide's 
Bhopal India, subsidiary to operate a pesti 
cide manufacturing plant so incompetently 
that in 1984, clouds of deadly methyl isocya­
nate gas escaped, killing 2,000 to 5,000 per­
sons and injuring 200,000.

And it is not a "crime" for the tobacco 
companies knowingly to market a highly 
addictive ding that kills more than 365,000 
Americans a year, 1,000 every day. This toll 
is higher than the number of Amencans killed 
annually by AIDS, heroin, crack, alcohol, car 
accidents, fire and murder combined.

And it is not a "crime” to market known 
cancer-causing pesticides such as Alar Nor



CORPORATE CRIME-EUmWQt 
»OM I LIQAL ANO »OCIAL 
R tM ID JU

X Congress should oass an execu­
tive responsibility statute making it a 
criminal offense (or a corporate super­
visor willfully or recklessly to fail to over­
see an assigned activity that results 
m criminal conduct The globe-trotting 
chief executive, like Exxon's Lawrence 
G. Rawt, would have a new incentive 
to monitor the safe conduct of his 
corporation.

X Corporate managers shouU be 
required to report to federal authont.. s 
a product or process that may caute 
death or serious injury, This would 
ensure that R&D departments keep 
worker health and safety in mind. A bill 
to this effect, introduced by Representa­
tive George Miller (D-CA) in 1979, was 
defeated thanks in part to corporate 
lobbying.
X Congress should require publicly 

held corporations to report their litiga­
tion records-mdictments, convictions, 
sentences, fines and product-liability 
lawsuits-to the FBI This corporate 
crime database could then be used by 
communities and prosecutors to inform 
their fights against criminally inclined 
companies.
X At the local level, corporate 

cnme-watch committees should be 
formed to keep an eye on the activities 
of neighboring corporations and to 
kecr do ce and prosecutors on their 
toes Victims of corporate crime, such as 
those who have been injured by the 
Daikon Shield, Agent Orange and 
asbestos have formed organizations to 
lobby for just compensation, strong 
laws and, where applicable, effective 
prosecution and strict sentences
X Creative penalties should be 

devised, such as court-ordered adverse 
publicity. As a condition of probation, 
tor example, a iudge could order a 
company to take out network television 
advertisements telling viewers about its 
long criminal record.
X More than anytfvng else, corporate 

criminals should do 'ime. They should 
oe jailed alongside the mugger and 
drug dealer, not m the posh "Club 
Feds" usually reserved for white- 
collar crooks

is it a "erotic" U ump toxins into the air and 
water. General Motors (GM). among others, 
has been campaigning actively against pub 
In: health firr decades. In 1949, the company 
was convicted of conspiracy to destroy the 
nation's mass transit systems by buying up 
and then dismantling electrical transit sys­
tems in urban areas around the country.

The environmental consequences of this 
crime are still felt today. Los Angeles, which 
in the 1930s boasted an efficient system of 
electrified public transit that served 56 cities, 
saw the system destroyed and replaced with 
diesel buses and a freeway network for GM's 
cars. The city now has one of the worst 
air pollution problems in the country, and 
the Hush administration has proposed 
exempting it from some provisions of the 
Clean Air Act.

"What is good for General Motors is not 
necessarily good for the country," forme- San 
Francisco Mayor Joe Alioto told senators in a 
hearing about the destruction of the electric 
transit system in the Bay Area. "In the field 
of transportation, what has been good for 
General Motors has. in fact, been very, very 
bad for the country."

With the enormous resources available to 
then, companies like General Motors can 
ensure that the laws protecting us from them 
remain weak. During the last decade, for 
example, General Motors has successfully 
opposed amendments that would strengthen 
federal clean air and federal fuel-efficiency 
standards. GM has spent more than $1.8 
billion lobbying Congress against clean air 
amendments since 1981, the year the Clean 
Air Act came due for reauthorization. In addi­
tion. GM's political action committee made 
more than $750,000 in campaign contribu­
tions, much of it to legislators who sit on com­

mittees with jurisdiction over clean air issues

L a c k  or a c c o u n t a b i l i t y  is  d o b ' l y  em bed- 
ded in tha concept of tho corporation. Share­
holders' liability is limited to the amount of 
money they invest. Managers' liability is lim 
tied to what they choose to know about the 
operations of the company. And the corpora 
tion's liability is limited by Congress (the 
I’rice-Anderson Act, for example, caps the 
liability of nuclear power companies in the 
aftermath of a nuclear disaster), by insurance 
and by laws allowing corporations to duck 
liability by altering their corporate structure 
(the Manviile bankruptcy dodge, for example •

In addition, since the turn of the century, 
most laws governing corporate behavior give 
regulators the option of avoiding criminal 
charges and proceeding with less burden­
some and less noticeable civil enforcement. 
In this way, corporations avoid either admit­
ting or denying that they violated the law and 
are let off with slap on-thc wrist fines and 
consent decrees. For environmental, labor, 
securities, energy, and food and drug viola­
tions, the civil injunction is today the primary 
method of enforcing the law against big 
business.

Fines, dismissed by criminologists as 
“license fees to violate the law," are die cus 
fomary civil penalty for corporate wrong­
doing. “One jail sentence is worth 100 consent 
decrees," said one federal judge. “Fines arc 
meaningless because the defendant in the 
end is always reimbursed by the proceeds of 
his wrongdoing or by his company."

L'nder civil enforcement, the executives 
of criminal corporations are freed from the 
stigma uf prosecution and possible jail sen­
tences. "The violations of these laws are
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crimes," wrote Edwtn Sutherland in hit 1949 
clamc. Whtu-CoUmr Crims. “but they are 
treated as though they are not crime*, with 
the effect and probably the Intention of elimi 
nntmg the stigma of crime."

Sanctions for egregious corporate crimes 
rarely match the gravity of the offense, nor 
do they compare well with the punishment 
meted out for common street crimes Not one 
corporate executive went to jail for market 
ing thalidomide, a drug that caused severe 
birth defects in 8,000 babies during the 1960s. 
but Wallace Richard Stewart of Kentucky 
was sentenced in July 1983 to 10 years in 
prison for stealing a pizza. Not one Hooker 
Chemical manager went to jail, nor was 
Hooker charged with a criminal offense after 
the company exposed its workers and Love 
Canal neighbors to toxics, but under a Texas 
habitual offenders statute, William Rummel 
was sentenced to life in prison for stealing a 
total of $229.11 over a period of nine years. 
And General Motors was fined a mere $5,000 
for its mass transit conspiracy, which set 
back the country's environmental standards 
for decades.

"No amount of money paid out of corpo­
rate assets can address the wrongful acts of 
the individuals responsible within the organ­
ization," says Kenneth Oden, a District Attor­
ney in Austin who has prosecuted a number 
of occupational homicide cases. "Sometimes 
the boss needs to be placed in handcuffs and 
taken to jail." While incarceration of street 
criminals may have a limited deterrent effect, 
jail time for corporate executives has a mark 
edly different impact. "I would starve before 
I would do it again," said one General 
Electric official, convicted and jailed in a 
price-fixing scandal.

In  FEBR l'A RY 1983, A W ORKER AT FILM RECOV- 
ery Systems' silver extraction plant became 
nauseated w hile working in a room with open 
vats of hvdrogcn cyanide. He staggered out­
side the plant, collapsed and died. The medi­
cal examiner reported that he died of “acute 
cyanide toxicity.” A month later the state 
attorney for Cook County, Chicago, charged 
three executives of Film Recovery Systems 
with homicide.

Prosecutors argued that plant employees 
were forced to work in the equivalent o ' a 
huge gas chamber, that the company hired 
mostly illegal aliens who spoke little English, 
that the company had scraped skull and cross 
bones warnings off the side of the cyanide 
drums, and that ventilation was so inade­
quate that a thick yellow haze hung inside 
the plant.

After a twomonth trial, each of the three 
executives was found guilty of murder and 
reckless conduct, fined $10,000 and sen­
tenced to 25 years in prison fir murder and 
364 days fcr reckless conduct. Two operating 
corporations were found guilty of reckless 
conduct and involuntary manslaughter and 
fintu *11.000 rach.

The Film Recovery Systems case repre­
sents the first time a corporate executive has 
been found guilty of murder in an occupa­
tional death case, and public sentiment seems 
to be calling for more such legal actions. 
Earlier this year in Torrance, California, the 
city attorney, citing the fear of a "disaster of 
Bhopal-like proportion." filed an unusual law­
suit against Mobil Oil. He sought to have 
Mobil’s giant Torrance refinery declared a 
public nuisance, thus giving the city the 
authority to regulate it. The lawsuit cites the 
plant's appalling safety record —127 accidents 
at the refinery since December 1979. includ­
ing the fiery deaths of three persons, among 
them a passing motorist, in an explosion and 
fire at the tank farm.

The district attorney (DA) for Los Ange­
les County requires prosecutors to investi­
gate the circumstances of every occupational 
death or serious injury on the jiob. In the past 
four years, the DA has investigated more 
than 100 such cases and has brought criminal 
chaises in more than two dozen cases. And 
in Austin, Milwaukee and New York City, 
activist prosecutors are hitting employers with 
homicide charges for death on the job.

In early 1989, the Commonwealth of 
Massachusetts announced the creation of a 
statewide Environmental Crimes Thsk Force 
that will use prosecutors, scientists, investi­
gators and police officers to target high- 
priority threats to public health and n tural 
resources. The 34-member strike free  will 
special1 je in major cases involving threats to 
drink.ng w'atcr supplies, harm to wetlands, 
die ,al dumping and toxic discharges into 
sf wage systems.

"This should send a clear message to 
everyone across the state If you pollute, we're

going to catch you and you'll pay the price." 
said Massachusetts Environmental Affairs 
Secretary John DeVillars. "Poisoning some­
one's water supply or illegally dumping 
material isn't a victimless crime. It's a costly 
crime that has a major impact on individuals 
whose health may suffer. It damages o u t 
quality of life."

At the federal level, the Justice Depart 
inent's Environmental Crimes Section, which 
was created in 1983. has recorded 520 indict­
ments and more than 400 convictions, bring 
ing in S22 million in fines and more than 240 
years of actual jail time. Earlier this year. 
Ashland Oil was found guilty of violating 
federal environmental laws in connection with 
the collapse of an Ashland storage tank that 
spilled more than 500.000 gallons of oil into 
the Monongahela River outside of Pittsburgh 
on January 2,1988.

The developments described above point 
to a new willingness on the part of the public 
and the judicial system to see corporate cnme 
punished fairly. Until now. the law has taught 
that if you are strong, rich and corporate, you 
can inflict the m<>st egregious wrongs on soci­
ety and continue business as usual. There is 
no reason why this cannot change. In a just 
society, the criminal law should also teach 
that those who poison the air. water and land, 
injure and kill others, or inflict cancer and 
birth defects are criminals and should be 
justly punished. □

Russrll MMuber is a lauvtr and author of 
Corporate Crime and Violence: Big Business 
Power and the Abuse of the Public This; 
iSiem  Club Books, 1989). Hr is rum-nth rdi 
tor of Tlie Corporate Crime Reporter, <z u etkly 
neu sUttrr tuisrd in i\ashinj[Um. P C



Deterring Death 
in the Workplace: 

The Prosecutor’s Perspective

Ira Reiner and Jan Chatten-Brown

Int roduction

In 1 9 7 0 , when Congress was debating the Occupational 
Saterv and Health Act. it was argued that:

The problem of assuring sate and heaithiul work­
places tor our working men and women ranks in 
importance with any that engages the national at­
tention todav . . .

Congress cited some grim statistics necessitating vigor­
ous action:

• l 4 o ° °  per'on* Jrc killed annually as a result 
ot industrial accidents . . .  more than in the Viet­
nam war. Bv the lowest count, a.a million persons 
are disabled on the 10b each sear, resuiting in the 
loss or a 1 i million man davs ot work . . .

The human tra g e d v  associated with the loss or lives, 
adverse neaith impacts, and serious imuries were the 
tocus ot legislative hearings, out Congess also addressed 
the economic impact ot industrial deaths and disability.

Over Si *, billion is wasted in loss or wages, and 
:ne annual loss to the gross national product is 
estimated to be over SS billion. Vast resources that 
couid be available tor productive use are siphoned 
art to pav workmen’s compensation benetits and 
medicai expenses. And this grim 'current scene’ 

represents a worsening trend . . .

These deaths and imuries were the cataivst for adop­
tion ot OSHA. despite strong opposition trom in d u s t r y  

The Act was heralded as providing a legal and institu­
tional framework for achieving greater saterv in the 
workplace I ntortunatelv. expectations have not been 
Mlhlled.

Althouj,'- the exact numbers are subiect to debate, it 
is clear that enforcement of federal and state laws has 
failed to turn the tide, and workplace deaths, serious 
imuries. and occupational illnesses are on the rise. In 
response, there is a growing national trend to use crim­
inal prosecutions as one weapon in the battle to achieve 
safe workplaces tor all Americans. This article will ex­
plore the scope of the problem created by unsate work­
ing conditions, contrast the federal and state responses, 
describe the pecialized prosecution program within the 
Los Angeles District Attorney's Office, discuss some or 
the obstacles to etreenve local enforcement, and articu­
late the reasons we believe such prosecutions are an 
essential element ot any plan to reduce the rash or un­
timely and unnecessary workplace deaths.

The Widespread Failure to Provide 
Safe Workplaces

The purpose or the Occupational Saterv and Health Act 
adopted in 1 9 7 0 ' was to "assure so tar as possible even  
working ma.. and woman in the nation safe and health­
ful working conditions.' ' Despite this lotrv obiective. 
the tragic toll taken in the workplace in lives, saterv and 
health continues.

There have been no comprehensive national survevs 
or occupational fatalities. As a result, figures range 
widclv For example, the Bureau ot Labor Statistics es­
timated the number ot occupational fatalities m ioS-i at 
<.7 3 0 . while the National Waters Louncil calculatea the 
figure at 1 1 ,3 0 0 . In a report entitled \ j n o n j l  
•vjtic O iiu p jt ion a l Fjuhties. lo fo - iu f .j .  the National 
Institute for Occupational Saterv and Health estimates 
that approximately ".ono traumatic occupational fatal­
ities occurred each sear during ig 6<^ i9 t*4 . This figure.
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which represent* 8 M persons per 1 0 0 , 0 0 0  worker*, 
exclude* death* from a*be*to* expo*ure and other oc­
cupational!* related di*ea*e* which do not re*ult in trau­
matic or immediate death. The National Sate Work­
place Institute, in a 1 9 8 7  rep on entitled Safety at fljv— 
fhe Failure of the Department ot Justice to Enforce 
federal Occupational Safely and Health L aw s , esti­
mated that ran,0 0 0  men and women had died in Amer­
ican workplace* *mce July of 1 9 7 1 . when the Occupa­
tional Saterv and Health Act w:* signed into law.

While a wide range of estimates of occupational fa­
talities exists at the national level, the Los Angeles 
Countv Coroner's Office tracks deaths with consider­
able care. Each vear there have been over 1 0 0  such 
deaths m Los Angeles Counrv.

For everv one death, there are hundreds, and per­
haps thousands, of serious tniuries each vear. including 
ar. putations. blinding*, hearing losses, disfiguring 
burns, and disaM ng imuries such as back pan. The 
illnesses and deaths attributable to workplace exposures 
to caicinogcns. and the birth defects, still-binhs, and 
cases of sterilirv resulting from exposure to chemicals 
that cause reproductive hazards remain unquantitied.

While quantification is difficult, what is clear is that 
the regulatory s r . . .  re and penalties provided in the 
Federal Occupational Safety and Health Act have not 
achieved an acceptable level ot deterrence ot unsafe 
working conditions. As a result, since the early 8̂ os. 
there has been a national trend toward imposing corpo­
rate and individual liability for deaths resulting trom 
unsafe working conditions.

T he National Trend toward Imposing 
Criminal Liability on Corporations and 
Individual Managers

Since three corporate otticers were sentenced to rwenr*- 
tive vcars in state prison in fhe Film Recovery Systems 
case, there has been a national trend toward local pios- 
ecutions tor OSHA violations. This recent surge in the 
number ot cases against corporations and their manag­
ers tor occupational tatalities has not taken place in a 
vacuum Prosecutions tor occupational satetv and 
health violations increase as socierv tocuses more atten­
tion on white collar, business, and corporate crime.

The use ot civil, and sometimes criminal sanctions 
to maintain mmimai standards ot business ethics was 
tirst accepted to protect the integrity ot the stock mar- 
*et. Increasingl*. violations ot anti-trust laws and in­
sider trading iaw*. among others, have reen prosecuted. 
Health and Saterv Code violations prosecuted as part ol 
consumer protection ertort* emerged in the 1 9 7 0 s. In 
>97  j . the U.S. Supreme Court held that the president ot 
a companv could be liarle tor Health Code violations, 
even though he has no specific knowledge ot such vio­

lations. if he exercised responsibility, management, and 
control over the company's operation. 4 Such health and 
saterv violations were held punishable, even without 
criminal intent, because ot society's need for protection 
Persons with responsibility over such operations could 
be held "strictly liable" if the violation were in that class 
of crimes sometimes referred to as "malum proh i­
b i tu m "

It was a significant development in the effort to 
achieve responsible corporate conduct when a local 
prosecutor attempted to hold Ford Motor Co. liable for 
deaths resulting trom the explosion ot die gas tanks ot 
Pintos, but that prosecution proved unsucccsstul.' In tm 
1 qbos. in the areas ot environmental crimes, and pa' 
ticularlv hazardous waste disposal, the puolic’s demand 
for aggressive enforcement has led to an explosion in 
criminal prosecutions for violations of environmental 
laws. The Los Angeles District Attorney's Office, and 
the Los Angeles Ciry Artornevs Olfice betorc it. have 
been the most active in the country in terms ot the 1.am­
ber and scope of such crimes prosecuted. Prosecutions 
for occupational safety and health violations should be 
viewed in the context of other efforts to deter irrespon­
sible corporate conduct.

Criminal Enforcement under the Federal 
Occupational Safety and Health Act

VChen Congress passed the Federal Occupational Saterv 
and Health Act in 1 9 7 0 , the primary enforcement mech­
anism was civil penalties. The Secretary ot Lai or mav 
impose a civil penalty ot up to S 1 . 0 0 0  for each s rious 
violation.”* Willful or repeat violations of the general 
dutv on employers to provide a place ot employment 
free trom hazards which are likely to cause death or 
serious physical harm, or tor anv specific saterv stan­
dards. can result in imposition ot a civil penalty ot not 
mote than S 1 0 .0 0 0 .: Failure to abate a hazard tor 
which the employer has been cued mav result in a civil 
penalty ot up to tor each dav the hazard
continues." With the exception ot criminal penalties tor 
giving advance notice ot a safer* inspection, or tor fal­
sification ot documents, criminal penalties were re­
served tor willful violations ot a specific standard which 
results in death. A fine of up to Sio.isoo. and or not 
more than b months imprisonment could be imposed 
arter a first offense. A second offense could result in a 
tine of not more than Sao.ooo. and or not more than 
one vear's imprisonment.-

Since enactment ot the criminal penalties in the fed ­
eral Occupational Satetv and Health Act. man* com­
mentators have questioned the ctticacv or utilizing crim­
inal sanctions. In fact. t..e experience with such prose­
cutions has been disappointing According to the Labor 
Department, between 1 9 7 0  and 1 9 '*  thete were onlv
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1 1  referrals from the Department it Labor to the De­
partment ot Justice. ' \n additional i «.aiei were re­
quested of the Department of Labor bv the U S A’tor- 
nev Of those 14 -aves. not j  >maie vase resuited in the 
imposition or ijil time In at least tsso ^ases. mdisidual 
Jcfcndants were dismissed. In j vJses. the action was 
unsuccessful in that the Grand Jurs did not return an 
indictment, there wjs an acquittal, or there ssas a hung 
iurv $esen cjses were declined bv the Department of 
Justice, and i 3 b-. the U.S. Attornev. besen cjsr re­
sulted in tines, and in an additional \ cases, the corpo­
ration ssas convicted, but the Department of Labor does 
not report that a fine was imposed In one case, an 
indictment was returned, and as of Februarv i t h e  
action was still pending. In 8  cases, either the Depart­
ment of Justice or the U.S. Attorney has not vet acted. 
Some ot those cases go back to 1 9 8 3 . The likelihood or 
obtaining a successful prosecution, even it the U S. At­
torney decided to go forward, becomes more remote 
with the passage ot time.

To some extent, the Department of Justice s reluc­
tance to commit the necessarv resources for successful 
criminal prosecutions mav be explained bv reviewing its 
earls experiences with such actions. A summary of such 
prosecutions follows.

In iu“ j. the U.S. Attorney prosecuted the first crim­
inal action under the OSHA Act. ' The case involved a 
death resulting trom failure to shore a trencn. The cor­
poration had been cited bv state inspectors tor lack of 
trench shoring 1 1  times, and had trench tobs closed 
down as imminent Hazards six times in the nine months 
preceding tnc ratal incident. Immediately after tne work­
er's deatn. the president of Dve Construction Co. in­
formed an OSHA inspector that compliance with 
trenching requirements would be too expensive. The 
tact tnat he nad knowledge ot such requirements was 
never denied In tact, he had signed several ot the earlier 
state citations. Despite this terrible historv. the U S. Dis­
trict Court dismissed all counts against the president ot 
Dve Construction Co. The court further dismissed two 
or tne tntet counts against the corporation, and impose J 
a tine ot ontv S3 . 5 0 0  on the remaining count.

\n industrial cleaning compinv and its two operat­
ing officers were charged with two counts ot having 
willhjllv taiird co provide necessary air supplies and re­
lated saten equipment to employees who died arter en­
tering contmcd spaces containing poisonous gases m 
United States 1 O oitn  atd O t/r to n  * The officers ot 
the corporation were personally aware of the assign­
ment ind the tact tn it the air compressor they provided 
w as unreliable and inadequate because it tended to draw 
carbon monoxide trom its own engine exhjust. The ot- 
tuers were aware ot the death ot employees ot somr ot 
their competitors, and vet thcv decided not to rrovtdc 
standby rescue equipment An attempt was made to

cover up the violation after the deaths, When the viola­
tions were discovered, the individuals and the corpora 
tion pled nolo contendere At sentencing, the U S \f- 
tornev argued for tail terms a..d tines as a 'signai" to 
mdustrv The district court declined to impose tuner, 
but simplv placed the individu.l defendants f n tour 
vears parole on condition that thev implement a saterv 
program,

Earlv experiences with iurv trials were is disappoint­
ing as those with the courts. In United States r  Pm*- 
ston-Hollar. employees under the direct supervision or 
the corporate vice president were installing rooring in­
sulation 3 3  teet above a concrete floor. Winds were so 
high that one of the employees tell through an opening, 
catching himself moments before he would hase 
dropped 3 3  feet. He then warned the vice president tnar 
continued work without protection trom tailing wouid 
be deadlv. The vice president was aware that the com­
pany twice had been cited tor tailure to provide tail 
protection. Nevertheless, he ordered work to proceed. A 
short time later, a worker tell through an opening to ms 
Jeath. Despite all ot this evidence, the iurv acquitted 
both the individual and the corporation. '

United Sutes  V* TurconCo  resulted in the acquittal 
or the president ot a corporation tor a death rtom a 
violation which had been cited betore the ratal incident 
\lthough the corporation was fined $ 3 ,0 0 0 . the monev 
was never collected since the corporation tiled tot 
bankruptcy.'«

US. v. Jones was decided in 1 9 7 8 . * 4 A large gram 
elevator in Galveston. Texas, exploded, killing eignteen 
and miuring rwentv-rwo. Two on-site manager were 
indicted tor wtllfullv violating OSHA requirements to 
keep the grain elevators clean and sate. A 3 - 1  week triai 
resulted in a hung iurv.

Perhaps as a result ot adverse experiences in litigat­
ing these cases, a number 01  less than satisfactory piea 
bargains were negotiated. For example, in L* S . : Hue\ 
Construction Corporation. a plea bargain resulted :n 1 
guilrv plea bv the corporation tor a death from a tren d ­
ing collapse in exchange tor dismissal ot charges agumst 
two individuals.*®

In 1080. a plea bargain resulted m the dismissal or 
charges against the president or P o ri A llen  Wanne >**• 
1 ices in exchange tor a plea trom the corporaricn 
That prosecution was tor improperlv crectrd guardrails, 
and the president previously had been informed rr.jt 
men tails constituted a saterv violation

Of the cases which have been "successfu.lv  
completed." onlv three resulted in imposition ot **e 
maximum tine ot $ 1 0 ,0 0 0 . In a number i t cases. :rc 
tints imposed hase been less than would, in ail likrii- 
hood, be imposed through civil penalties

More tmporiantls. there appears to be a reluctance 
to prosccutr tatalirv cases Thrre ot the cases coniidrrcu
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bv the Department or Justice since m « 3  have been tor 
. lolations ot record keeping requirement!, 'and one for 
irferferenie with an OSHA inspection.'*

As a resuit of the failure to use the criminal enforce­
ment provisions of the Federal OSHA Act etiectivelv. 
commentators question the emcucs ot these criminal 
sanctions Mans attribute me lack ot successtul prose­
cution to the ract mat tutors were unwilling to attach 
the morai stigma of a conviction to individuals who jre 
often leaders in the communirv A related concern, 
which Stephen Redin refers to as a "spillover problem.” 
is the concern mat a corporate fine would penalize 
shareholders, creditors, employees, and consum ­
ers.*" As to whether the reliance the OSHA Act places 
upon criminal sanctions •» appropriate, at least one 
commentator concludes the iurv is still out."

Recent prosecutions in state courts, however, sup­
port the conclusion that criminal prosecutions ot cor­
porations and managing officials and supervisors can 
plav an important role in ettorts to achie-e safer work 
places.

The Focus Shifts 1 0  Local Prosecutions

An active field presence bv the regulators' agencies, ac­
tions to abate, and civil penalties are all critical elements 
ot an effective regulators scheme. However, most pros­
ecutors rlieve criminal prosecution is a substantially 
more effective ucterrent than civil penalties tor altering 
conduct that normailv is dependent upon economic con­
siderations. Far more man with street criminals, plant 
managers mav radically change their behavior if thev 
reueve failure to do so mav result in imposition or even 
a short pence ot tail time

The genera.iv accepted obiectivcs ot criminal prose­
cution are punishment, incapacitation, rehabilitation, 
and deterrence Rehabilitation and incapacitation are 
oDxcmcs rareiv applicable to cnminal conduct bv cor­
porate manacers Punishment in some cases >s clearlv 
appropriate Normailv. however, the most important 

nective is to deter unsafe conduct bv other industries 
wmcn mav otnerwise treat the possibility ot the civil 
penairv or a nr.e as a cost ot doing business.

Increasing, prosecutors are convincing turies that a 
homicide can be committed bv 1 manager wielding 
nothing more deadJv than a pen. Howeve*. mator legal 
.'Pstacict to successrul prosecutions still remain m mans 
parts of the *ountrv

The first reported hom ode prosecution against an 
empiover tor t ie  deatn 01 employees rcsulteJ in dis­
missal ot the grand iurv s indictment in People  t 
'4 j ' t e r  Ljmre’t Co ions  m  New York Supple­
ment .-nj series. P 1 3 9 . Defendants in the U j met' 

case were a chewing gum manufacturer and 
»<%rfjlot i t to th.ert  andrmpioveet Thev werevharged

with manslaughter and crimmallv negligent homicide 
tor the death ot six emplovees in an explosion a id tire in 
the corporate defendant's manufacturing plant. The 
grand iurv indicted Jetendants after the People pre­
vented evidence that 'OC'arner-Lambert's insurance car­
rier had advised defendants that the us: ot magnesium 
stearate and liquid nitrogen could result in a Just ex­
plosion hazard. The insurance carrier recommended in­
stallation ot a dust exhaust svstcm and modification ot 
wertain electrical equipment. Although some work was 
done, detendants declined to shut down the operation 
pending modifications. The evidence showed that the 
cause ot the explosion was related to the dust hazard, 
but the exact catalvst was the subiect ot considerable 
speculation. As a result, the Court ot Appeal held that 
the corporation and ind.vidual detendants could not be 
held crimmallv liable, because the triggering mechanism 
was not identified. The Court said that despite the de­
fendant’s awareness ot the risk ot explosion from the 
use ot magnesium stearates, the risk was "undif­
ferentiated.” and therefore the explosion was "neither 
foreseen or foreseeable ” People r. W jrn er-L jm ben  
Co. 1 0 8 0 1  4 3 4  NYS ad 1 3 9  at ibo.<

The W jrner-L jm bert  decision constituted a regret­
table setback m the effort to achieve more responsible 
corporate conduct. It appears to misconstrue legal prin­
ciples relating to foreseeability.”

In California in 1 9 8 3 . the State Court ot Appeal 
spccitically held that a corporation could be cnargca 
with manslaughter tor the workplace deaths ot its em­
ployees G rjn tte  v. Superior Court 1 1 9 8 3 / 1 4 9  Cal. 
App. 3 d 4 6 5 /. More importantly, in a prosecution bv 
the Los Angeles District Attorney's Office, the superin­
tendent ot the Ciry ot Burbank's water reclamation sys­
tem was found guilrv ot involuntary manslaughter tor 
the deaths ot rwo workers who were allowed to enter 
contined spaces as part ot the plant's maintenance. The 
defendant repeatedly had been warned ot the inade­
quacy ot the plant's safety procedures.

VX'hilc a tew successful prosecutions were taking 
place, national attention did not tocus on the viability or 
»ritnmai prosecutions tor OSHA violations until lune or 
1 9 3 5 . Then, three management otticials from him Re­
covers- Svstems were found guiltv ot murder tor the cy­
anide poisoning or one of their employees. 3 9 -year-old 
Polish immigrant Stephen G olab . * 4 i'he evidence 
showed that the managers knew or the hazards ot cva- 
mde and the appropriate antidote. A ventilation ssstem 
had been recommended. Numerous employees surrereu 
nausea, vomiting. and oleeding trom the nostrils before 
Stephen Golab's death. 'X'hcn otnce workers became ill. 
thes were protected bv moving the otficc to a building 
next door. More large vats utilized :n the recovers or 
*ilsr' trom used film were crammed into the plant area. 
Iron.cailv. Federal OSHA inspectors had vome to ;r.-
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spcct the taciluv several months before the Jeath. Un­
fortunately. thev onlv conducted a res iew ot the records, 
which were not propcrlv maintained. and did not go 
into the plant.•'

On Februars n>. iu* i. Steven Golab went into con­
vulsions av a revult ot exposure to cvjnide fumes. He 
was one ot mans- empiosees who phvsicallv entered the 
vats to remove residue No antidote was administered 
and Golab died. According to Jav Magnuson, the lead 
prosecutor on the case, the turning point in the trial w as 
when another tormer emplovee raised his pants leg dur­
ing trial to expose the scar tissue where csamJe had 
eaten the flesh down to the bone.

Defense counsel waived iurv m the Film Recoverv 
Svstems Case. The court tound defendants guiltv. sen­
tenced the three individuals to 2 5  years in state prison, 
and fined the company $2 4 ,0 0 0 . At last, corporate man­
agers were on notice that thev mav be held crimmallv 
liable lor unsafe working conditions. The consequences 
might no longer be j  mere slap on the wtijt.

The Film Recovery Svstems prosecution quicklv was 
followed bv several other newsworthy cases. The Mil­
waukee District Attorney obtained a iurv verdict finding 
detendants guiirv of homicide after an emplovee was 
crushed to death when a bulldozer he w as driving tell otr 
a cliff. The emplover had prior notice that the voung 
driver had a historv or epilepsy. In People 1 . 
Thermometer, the iurv likewise reached a quick verdict 
that detendants were euiltv ot assault for the mercurv 
poisoning or employees.'10 In P\m m  Thermometer, em­
ployees worked in an unventilated basement which was 
closed off ar.d hidden from view when health officials 
conducted inspections. L’nfortunateiv. the (iidge set 
aside the verdict, holding that state prosecution viola­
tions were preempted bv the Federal OSHA Act, a sub- 
:ect discussed k;|ow,

Despite some reversals, prosecutors around the 
countrx are expressing a heightened interest in investi­
gating ar.d prosecuting the more egregious vi .lations ot 
occupational satetv and health laws. Nowhere has me 
errort been institutionalized as completely as in the 
Countv ot Los Angeles.

The Los Angeles District Attorney's OSHA  
Prosecution Program

In December or 1 0 8 5 . Ira Reiner, a co-author ot this 
article, took office as l.os Angeles District Attornev At 
that time, the first occupational safety and health sec­
tion in a locai prosecutor's office m the counirv was 
established.

After several montns of reiving upon referrals from 
Cal OSHA. the state agenev with responsibility tor oc­
cupational saret\ and health, the District Attorney con­
cluded that a more aggressive program was needed to

idcntirv and investigate cases potentially appropriate for 
criminal prosecution Letters were sent to all police  
chiefs and th  ̂ Counrv Sheritt. asking that all occupa­
tional fatalities be investigated as potential homicides A 
one-dav occupational fatality investigation seminar was 
conducted tor approximately eighty homicide investiga­
tors. Subsequently. OSHA rjtalitv investigation training 
videotapes were prepared and distributed counrv-wide 
to law enforcement

In September or 1 0 * 3  the District Attorney initiated 
a program in which a deputy District Attornev and an 
investigator arc on call 24  hours a dav. 7 davs a week, 
to respond to the scene ot traumatic occupational fatal­
ities in Los Angeles Countv. District Attorney personnel 
are notified bv law enforcement, the tire department, or 
the Coroner s Office. Thev in turn notify the appropri­
ate state or federal occupational satetv and health 
agenev The program is known as the "roll-out'' pro­
gram. and is the linchpin ot the District Attorney’s 
OSHA prosecution ettorts.

I'pon arrival it the scene, the responsibility ot the 
deputy district attorney and district attorney investiga­
tor is to obtain the necessary physical and testimonial 
evidence to determine whether the fatality was due to 
emplovee negligence, was an accident, or was the result 
of a criminal act ot the emplover, Without prompt in­
vestigation. important phvsical evidence can be lost. Ot 
even greitcr concern is the ract that, in most cases, kev 
witnesses continue working tor the emplover. It state­
ments are not promptiv obtained trom such witnesses, 
their concern over the death ot a worker mav be super­
seded bv their own concern tor 1 0 b secunrv.

Since establishment of the OSHA Section. District 
Attornev personnel have responded to over too work­
places. At several ot the locations there were multiple 
deaths. Twcntv-rwo cases have been tiled thus tar. All 
but two ot those cases involve fatalities. Of the nonratal 
cases, one concerned a chlorine leak which sent over "o 
people to the noypitai. Approximately half ot those hos­
pitalized were students and teacners from a nearrw 
school. I'he other nonratalitv was due to satetv viola­
tions at an oil retir.erv which resulted in third decree 
burns over approximately 9 0  percent ot the oodv ot a 
plant worker.

The ttrst involuntary manslaughter case tiled bv the 
OSHA Section was against Michael M aggio/* Mr 
Maggio was president ot a small drilling company, and 
was personalis present when a share tor an elevator was 
being drilled. At approximately 1 3  rect in dcptn. an ob­
struction was hit. Maggio directed the victim rn go to 
the bottom or the shart and remove the obstruction. 
After doing so. me victim was lined out ot the shart 
Drilling continued with a 1 »»inch diameter drill hr At 
about u  feet, another obstruction was hit Maccio 
again sent me victim dowo to remove the obstruction
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TUe victim was lowered bv cable to the bottom ot the 
hole with his toot inserted in a sling. The air was not 
tested, the walls or sides of the hole were not encased or 
shored, and the victim was not placed in a saterv har­
ness Almost immcdiatelv the victim went into convul­
sions. The tire Jcpaitment was called. When thev ar­
rived. the' \ouaht to blow trcsh air into the hole. Mag- 
Cio told them thev could not do so. since the walls ot the 
well were not encased and might collapse, burving the 
victim. Bv the time the victim was removed, he was 
dead.

After the defendant was held to answer at a prelim­
inary hearing, he pled nolo contendere to the charge ot 
involuntary manslaughter. He was sentenced to 6 0  davt 
in countv iail jnd was required as a condition ot pro­
bation to adopt and implement a comprehensive acci­
dent prevention plan for his companv.

Two other involuntary manslaughter cases involved 
deaths caused bv unshored excavations. In People v. 
G o n t e r m j n . Gonterman, w ho was the manager ot the 
trenching company, was personally present when the 
excavation was being made. A cave-like undercut was 
made under a street, with no shoring. A series of small 
cave-ms refilled the excavation. Shoring materials were 
present, but were not of adequate size. Gonterman di­
rected the workers to continue to dig. The entire em­
bankment collapsed, fcurving the victim. After Gomcr- 
man was held to answer at a preliminary hearing, he 
pied guiltv. He was sentenced to qo davs in county jail 
and was required as a condition of probation to adopt 
and implement a comprehensive accident prevention 
plan.

In the third excavation case, charges were filed 
aeainst tise defendants, including the soils engineer on 
the proiect. This case is believed to be the first time in 
the United States that a professional consultant was 
charged with involuntary manslaughter for the death of 
a worker based upon gross negligence m the exercise ot 
his professional responsibilities. ' 9 Also charged were the 
owner anj foreman ot the construction nrm emploving 
the sic: m. the construction company, and the corporate 
cenerai contractor. In this case, the victim was removing 
dirt trom a trench where footings were to be poured. 
The dirt apparently was in the trench as a result ot a 
slide that bad occurred the night betore. While he was 
working in the trench, a iq-foot embankment collapsed 
and buried the victim. The investigation showed that the 
soils report was crosslv inadequate because it tailed to 
recommend shoring tor a vertical cut when exposed 
planes ot rock jngied toward the excavation area into 
tnc mllside Jt aimost a 4 3  degree angle. There is sub­
stantial evidence ot the personal knowledge ot the soils 
engineer rceardmg the conditions and warnings from 
the excavation contractor who did the wrrk. In addi­
tion. G A.L. Concrete Construction Companv. the em­

ployer. had received 4 0  citations from Cat OSHA for 
violations at 1 0  different construction sites. At least 
three of the citations were for the same rvpc of hazards 
which led to the victim s death.

The fourth involuntary manslaughter case was died 
against the owner of an unreinforced brick building and 
the contractor who was doing remodeling work on the 
building. 10 Representatives from the concrete coring 
companv who made the cuts in the walls of the building 
repeatedly warned defendants that bricks should not be 
removed without the bricks above the cut being shored 
After a portion of the bricks were so removed, the brick 
wall collapsed, burying the victim, who was an undoc­
umented day laborer.

All of the other cases prosecuted by the section have 
been filed under either Labor Code Section 6 4 2 5 , which 
makes 11 a misdemeanor to willfully violate an OSHA 
regulation when such violation results in death or per­
manent or prolonged impairment;3' Labor Code Sec­
tion 6 4 2 3 (a), which makes it a misdemeanor to know­
ingly or negligently violate a Cal/OSHA regulation, 
when that violation is serious;3* or Penal Code Section 
3 8 5 , which makes it a misdemeanor to work within six 
feet of a high voltage line. 33 Under all of these sections, 
a supervisor or management official wiio exercises re­
sponsibility. management, custody or control ot the 
place of employment can be charged. As a result, all of 
the cases except one have resulted in the naming ot an 
individual as well as the corporation. The onls case 
which was filed solely against a company was tor an 
electrocution of an employee of Southern California Gas 
Co . 34 The death occurred before the District Artornev 
instituted the roll-out program. The referral from Cal 
OSHA came so late that it was impossible to investigate 
the case adequately to determine which individuals were 
responsible prior to the running of the statute of limi­
tations.

A maior concern of critics considering the effective­
ness of occupational safetv and health prosecutions has 
been the j ility of prosecutors to determine the culpa­
bility of higher level corporate officials in large compa­
nies. Although a number of the defendants in those cases 
have been small employers and supervisors from those 
companies, several have been large employers. These 
include Golden State Foods Co.. which is the nation­
wide distributor of meat tor McDonalds restaurants, 
and one of its general managers; 33 Reliance Steel ana 
Aluminum Co.. which is one of the largest metal pro­
cessing companies in the Southwest United States and its 
president; 30 and GTE. a large electrical supplier. 37

OSHA prosecutions include several for violation a: 
California requirements tor a lock-out device or some 
means ot preventing inadvertent movement ot equip­
ment during cleaning and operation. Those deaths in­
clude situations where an individual was literal!*
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ground up in i  meat blender.'” crushed to death in a 
poultrv blender. ' ' 1 and cut in half in a steel scrapping 
machine.'" Federal OSHA has no equivalent standard 
mandating equipment lock-out.

Two cases hase been tiled based upon electrocutions 
where an individual was allowed to work too v.iose to a 
high voltjge line. In one ot those cases, the evidence 
showed that the tree trimmers employed bv defendants 
were not trained regarding the dangers ot touching any­
thing that tell on high voltage lines, Mot. :nts betr" the 
victim was electrocuted, a fellow employee remo.ed a 
palm trond trom the line. The supervisor was present, 
but took no action. When the victim attempted to re­
move a similar palm trond. he was electrocuted.'* The 
supervising partner ot the tree trimming company wa.: 
sentenced to 3 0  days in county tail. The other partner 
was required to institute a comprehensive sarerv pro­
gram and pay a tine 01  S8 . 3 0 0  as a condition ot proba­
tion.

On April 5 , 1 9 8 8 . a iurv found Reliance Steel and 
Aluminum Co. and two corporate managers guilty of 
tailing to train employees on the unique hazards of their 
10b. The case arose after an employee was killed when 
caught in the recoiler of a steel slitter. A recotler acts like 
a large spindle to rewind the steel after it is slit on a steel 
slitting machine. The standard practice of the company 
had been to have the employees insert pieces ot card­
board at the pinchpoint where the steel was rewound. 
The slitter had the capacity to run at over 1 . 1 0 0  feet per 
minute, although the actual speed at which the steel was 
normally running was substantially less.

There had been no policy against wearing gloves 
when inserting cardboard. Tne victim apparently was 
pulled into the machine when his gloves became caught. 
In Relunce Steel, evidence obtained during execution of 
a search warrant showed repeated prior recommenda­
tions trom Reliance's insurance company regarding the 
need tor more satetv training, and prior imuries of a 
nature tnat should have put the company on notice of 
ijterv hazards. What was more shocking was that nor­
mally jo davs or training was provided to a new opcr- 
itor on t.ne machine. In this case, the victim was given 
nlv three to tour hours of training, and was then left to 

irerate the machine with a Spanish speaking heiper. 
Thev ictim did not speak Spanish.4'

Thus tar only one of the cases, against Dial 
Corporation.4J involved health issues. However, the 
District Attorney's Office anticipates that there will be a 
substantial number ot prosecutions for illegal exposure 
ot worker* to asbestos, in violation of various asbestos 
■•nines* practice requirements set forth in the California 
•-aoor Code and California Business and Professions 
•-ode Further, fhe provisions of California's Proposi- 
’•on 8 5 , which prohibits discharges ot known carcino- 
{fns and reproductive hazards into drinking water and

also requires all persons to warn individuals exposed to 
such hazards, went into effect at the end of F e b ru a rv , 
1 9 8 8 . This law will be verv useful as applied to chemi­
cals in the workplace.

In addition to the 2 3  cases the District Attorney's 
Office has filed, a substantial number n' o ses  arc re­
ferred to local city attorneys tor misdemeanor prosecu­
tions. Approximately one dozen of these cases have been 
filed, including a second death of a tree trimmer, utiliz­
ing the investigation conducted by the District Attor­
ney's Office.

The Los Angele District Attorney’s Occupational 
Safety and Health enforcement program has made a 
substantial difference in convincing corporate managers 
and supervisors that safety in the workplace should be 
given high priority. This conclusion has been confirmed 
by the comment of numerous safety engineers and in­
dustrial hvgienists located throughout the C o u n t v  ot 
Los Angeles.

Defendants Attempt to Use the OSHA Act as 
a Shield from Criminal Prosecution

Despite encouraging signs regarding the potential tor 
using criminal prosecutions to deter unsafe work prac­
tices, prosecutions in a number of jurisdictions have 
been thwarted by arguments of federal preemption.

In 1 9 7 0 , business interests opposed enactment ot the 
Federal OSHA Act, arguing that it provided an unnec­
essary federal sword for forcing changes in the work­
place. State regulation was preferable, according to 
many of these interests. Ironically, it is largelv these 
same interests which now argue the Federal OSHA law 
provides a shield against state prosecutions, except in 
those states with federally approved State OSHA pljns.

Although the District Attorney believes the argu­
ment is unfounded, thus far it has achieved considerable 
success in the courts, prompting a recent Harvard Law 
Review article entitled ' Getting Away With Murder: 
Federal OSHA Preemption of State Criminal Prosecu­
tions for Industrial Accidents. ” 44

Essentially, defendants argue that section 1 8  of the 
Act precludes states trom exercising jurisdiction over 
occupational safety and health, unless Federal OSHA 
has approved a state plan. Such a plan must be at least 
as effective as the federal plan to be approved by Federal 
OSHA. Section t8  provides:

a. Nothing in this Act shall prevent any State 
agency or court trom asserting jurisdiction un- 
Jer State law over any occupational satetv or 
health issue with respect to which no standard 
is in effect under section 6 .

b. Anv State which, at anv time, desires to assume 
responsibility tor development and enforcement

an
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therein ot occupational satetv and health stan­
dards relating to anv occupational satetv or 
health issue with respect to which a Federal 
standard has been promulgated under section 6 
shall submit a State plan for the development ot 
such standards and their enforcement, aq. L'SCS 
Section 0 6 7 .

This preemption argument was reiected bv a trial 
court in Texas but accepted by a Texas court ot appeals 
in State p. Sabine Consolidated, Inc.*'' Shortly thereaf­
ter, however, an appellate court in Illinois, in People v. 
Chicago Magnet Wire Corporation,*0 held that the Act 
preempted a state prosecution for aggravated batterv 
and reckless conduct. The People appealed, and the Los 
Angeles District Attorney, Brooklyn, New York District 
Attorney; and Middlesex, Massachusetts District Attor­
ney filed an amicus curiae brief in support of the Illinois 
prosecutor. The U.S. Chamber of Commerce, and oth­
ers, tiled an amicus curiae briet supporting the preemp­
tion arguments of the defendants. A decision is currently 
pending.

Another decision adverse to the interest of the People 
was handed down by a New York trial court when it set 
aside a |ury verdict that detendants were guilty of as­
sault, conspiracy, and reckless endangerment for the 
mcrcurv poisoning ot their employees at a thermometer 
plant. 47

The sole appellate court decision reiecting preemp­
tion came on April at, 1 9 8 8 . when the Wisconsin Court 
of Appeals. District 4 , ruled that the Federal Occupa­
tional Safety and Health Act does not preempt a hom­
icide bv reckless conduct prosecution against an officer 
or a fireworks company tor the death of an employee.'*3

Our position, and that of other prosecutors, is that 
the Act neither expressly nor implicitly preempts crim­
inal prosecutions for safety and health violations 
through applicable state criminal laws. Rather, Section 
1 8  of the Act is designed to preclude adoption of weaker 
state regulatorv standards. This same position is fully 
articulated in the Harvard Law Review article, “Getting 
Away With Murder. " 49

On February 4 , 1 9 8 8 , before the U.S. House of Rep­
resentatives, Housing and Labor Subcommittee of the 
Government Organizations Committee, regarding use 
or criminal prosecutions for satetv and health violations, 
we recommended that Congress attempt to determine 
whether President Reagan would sign legislation mak­
ing it absolutely clear that the Act does not preclude 
state prosecutors from using criminal laws of general 
applicability to pursue cases involving employee ill­
nesses. imuries. and death. It is believed Congress would 
quicklv pass such legislation, but a Presidential veto 
would onlv muddv the legal waters. Absent enactment 
ot such legislation, the issue undoubtedly will not be

resolved until it is ultimately decided bv the U S 
preme Court.

Conclusion

Legal and practical hurdles impede the more exter> 
use of criminal prosecutions to achieve satetv in 
workplace. Small prosecution offices often lack the 
sources to tile and try this type of case, which is on 
technically complex and generally requires expert w 
nesses. Most offices will await resolution ot the preerr 
non issue before proceeding. However, the Los Ange 
District Attorney's Office, and a few others, are co 
mitred to pursuing these cases. We hope to make t 
path easier for those prosecutions yet to come.
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4 5 . L o te u c e  1 Sabine C onsolidated  io a 8 750  S W  zr.-i 

9 6 5 .
46 . 1 47  III. App. 3 d 7 9 7 .  5 1 0  N Ead  1 1 * 3  1997
4 7 . P eoplei P \m m  Therm om eter. N.Y. Sup C :. Novem­

ber 1 3 , 1 9 6 7 .
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16 W HEN IT IS NOT AN A C CID EN T. BUT A CRIME:
17 PROSECUTORS GET TOUGH W ITH  OSHA
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20

I .  I n t r o d u c t i o n

: 1  In 1911. more than 100 w orkers, ail w om en, w ere killed in the
2 2  Triangle Shirt W aist fire. A ll ex it doors to the factory were
23 bolted closed, p reven tin g  the em ployees esca p e . Som e jumped to
24 their death. O thers burned in the fire or d ied  from the sm oke.
25 The inhum ane conditions in which th e  w om en w orked caused
26 public outcry. T he N ew  York D istr ict A tto rn ey  charged the
27 ow ners of the factory w ith m anslaughter. D esp ite  the fact that
28 the defendants w ere eventua lly  acquitted , em ployers w ere put
29 on notice that their w hite-collar sta tu s w as not a shield of
30 im m unity from crim inal prosecution for failure to elim inate work-
31 place hazards.
32 Since the T riangle Shirt W aist fire, public in tere st in seriously
33 attacking the cau ses of occupational d ea th s, injuries, and d isease
34 has waxed and w aned. M easured by leg is la tiv e  a ctiv ity  and media
35 coverage, it currently  has reached a n ew  high.
36 In 1970. unions achieved a long-term  o b jectiv e  by persuading
37 C ongress to pass the Occupational S a fe ty  and H ealth  A ct. Opti-
38 mism regarding O SH A 's potential slow ly  turned to dLsappoint-
39 m ent. how ever, as the agency's sta ff w as cut. new  standards
40 delayed, civil p en alties com prom ised, and crim inal prosecutions
41 of the m ost egreg iou s offenders thw arted .
42 By the m id-1980s, much of the battle to d eter  unsafe working
43 conditions m oved to another arena — the s ta te  courts. Though
44 but one of the too ls for im proving w orkin g  conditions, criminal
45 prosecution is an im portant option, and is th e  focus of this article.
46 Before turning to the em erging area of crim inal prosecutions.
47 how ever, it is usefu l to have som e sen se  of the scope of the
48 problem.
12
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.-,9 I I .  S c o p e  o f  t h e  P r o b l e m

jo
W orkplace-related deaths, injuries, and d isease are far m ore

51 pervasive than often  perceived . T here is no com prehensive na-
52 tional survey of occupational fa ta lities, nor is there a standardized
53 s ta te  reporting sy s te m . A s a resu lt, estim ates of deaths range
54 w idely. The Bureau of Labor S ta tistics , which relies so le ly  on
55 em ployer su rv ey s , estim ated  the num ber of occupational fa ta lities
56 in 1984 at 3,750. T he N ational S afety  Council, on the oth er hand,
57 calculated the figure for the sam e year at 11,500. In a report
53 entitled  N a t io n a l  T r a u m a t i c  O ccu p a tio n a l  F a ta l i t i e s ,  19S0-108U,
59 the National In stitu te  for O ccupational S afety  and H ealth  esti-
60 m ates that approxim ately  7,000 traum atic occupational fa ta lities
61 occurred each y e r r  during 1980-1984. This figure, which repre-
62 sen ts  8.3 person s per 1 0 0 , 0 0 0  w orkers, excludes deaths from
63 asbestos exposure and other occupationally related d iseases which
64 do not resu lt in traum atic or im m ediate death. T he N ational S afe
65 W orkplace In stitu te , in a 1987 report,' estim ated  120,000 m en
66 and wom en died traum atic deaths in A m erican w orkplaces since
67 July 1971. when the OSH A ct w as signed  into law . The Bureau
68 of N ational A f  rs concludes that m ore than 100,000 w orkers
69 may have died nationally  in job-related accidents since 1984.*
' 0  Occupational d isease  estim ates are higher, and at lea st as
'I uncertain. A  recen t congressional report found th at occupational
72 health su rveillance is "fragm ented, unreliable, and 70 y ea rs be-
"3 hind com m unicable d isease su rveillan ce . " 3 D esp ite the s ta tis tica l
74 uncertainties, th ere  is no question  that the m agnitude of th e
'5 problem of occupational d isease is great. Many ex p erts  b e liev e
" 6  that 50.000 to 70,000 w orkers die each year from occupational
77 d isea ses .4
78 A ccording to John  Moran, former D irector of S a fety  R esearch
"9 at the N ational In stitu te  of O ccupational Safety  and H ealth:
12
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656 J u s t ic e  7 ' P r o s e c u t e  C r im in a l  OSHA C a s es  iN'auonai Sate Workplace in stitu te  19871.
68* 2. B u reau  or N a t io n a l A f f a i r s .  O ccu p a tio n a l S a fe ty  and H e a lth : Seven  C r i t i c a l
638 I s su es  for t h e  1990s at 9 ■ Juajr 19591 (hereinafter S e v e n  C r it ic a l  Is s u e s !.
689 3. C o m m ittee  on G o v er n m en t  Oper a t io n s . Oc c u p a t io n a l  I l l n e s s  Da t a  C o l l e c t io n :
690 F r a g m en t ed . U n r e l ia b l e , and  S e v e n t y  Y ea r s  B eh in d  Co m m u n ica ble  D is e a s e  S u r v e il -
691 LANCE 119841.
692 4. Statement ot Dr Phillip Landrtgao. Mount Sinai School of Medicine, to the Senate
693 Comm, on Labor and Homan delations (Apr. 19SSU



80 [DJeaths caused by work-related injuries re su lt in more years of
81 human life lost than  those caused by cancer and heart disease
82 combined. In fact, from ages 1 through 44, injury is the leading
83 cause of death in the nation. The cost to our nation exceeds S100
84 billion annually.
85 Every day of the year an average of 32 w orkers die on the job,
86 and 5.500 suffer a disabling injury. In addition, an average of 165
87 w orkers die of illness that is work-related while another 1,000 new
88 cases of w ork-related illness develop. The cost to our nation ex-
89 ceeds S50 billion annually.*

Behind each statistic there is a face and a family. There is more
91 than economic loss: there is human suffering. Faces — The Toll
92 of Workplace Deaths On American Families6 tells the story of a
93 few of those deaths, but most go untold. They are deaths Con-
94 gTess had hoped to prevent when enacting th e  OSH Act in 1970.
95

III. T h e  C r i m i n a l  S a n c t i o n s  i n  t h e  OSH
96 A c t  A r e  R a r e l t  A p p l i e d

97 The purpose of the OSH Act was to "assure so far as possible
98 every man and woman in the nation safe and healthful working
99 conditions."7 To do so, the Act established a standard setting and
100 regulatory process intended to ke prophylactic. Punitive meas-
101 ures for failure to comply were primarily contained in the civil
102 penalty provisions of the Act.* However, the Act also included
103 limited provision for criminal prosecution: willful violations of the
104 Act can be prosecuted if the violation results in death.9
105 Unfortunately, even this limited tool has been extremely under-
106 utilized. As a congressional committee recently concluded:

The criminal penalty  provisions of the OSH Act. as presently
108 w ritten  and as enforced by OSHA. provides no de terren t to em-
109 plovers violating the s ta tu te . A company official who willfully and
110 recklessly violates Federal OSHA laws stands a g reater chance of 
12
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111 winning a S ta te  lo tte ry  than being criminally charged by the
112 Federal G overnm ent for workplace safety violations.1’
113 For good reasons th is congressional com m ittee concluded the
114 likelihood of federal prosecution  is slight. B etw een  1970 and 1988.
115 a m ere 42 cases w ere  referred  by OSHA to federal prosecutor?.
116 Of those, only 14 w ere prosecuted . The reasons for th e scant
117 number of p rosecution s are severa l. First, early efforts to pros-
118 ecute under the OSH  A ct w ere often  unsuccessful. In four fed-
119 erally prosecuted  ca ses , e ith er the grand jury did not return  an
1 2 0  indictm ent, or th ere  w as an acquittal or a hung jury. Ir< a t lea st
1 2 1  two cases, the individual defendants w ere dism issed  sc th at only
1 2 2  the corporate d efen d an t rem ained charged . 11
123 Second, the d e te rre n t value of a successfu l prosecution under
124 the federal A ct is p erceived  as sm all. T he maximum p enalty
125 under the A ct is a fine of $10,000 and up to six  months impris-
126 onm ent. A  second conviction  could resu lt in a fine of up to $20,000
127 and not more than  one year in ja il . 12 More im portant than the
123 amount of the m axim um  fine available is the lim ited jail tim e
129 that can be im posed. To federal prosecutors accustom ed to seek-
130 ing and obtain ing  long prison term s, six  m onths in jail m ust seem
131 short indeed. N e v e r th e le ss , w hile jail tim e is provided as an
132 option at sen ten c in g , th e reality  is. no one has ever sp en t a day
133 in jail for a crim inal violation  of the OSH A ct . 13 It is unclear
134 w hether a U.S. J u stic e  D epartm ent Official has ever so u g h t the
135 sanction of jail tim e.
136 Third, federal case law defining “willful" places a heavy burden
137 on p rosecutors. E ssen tia lly , the em ployer’s action m ust exh ib it
138 an intentional d isregard  of a standard, or a “knowing, conscious.
139 and deliberate flaunting of the A ct."1' A ccording to  ou tgo in g
140 OSHA A ss is ta n t S ecretary , John P endergrass, before m aking a
141 referral the a g en cy  rev iew s their records to determ ine w h eth er
142 the em ployer:
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703 10. H o u s e  C o m m it t ee  on G ov 't  O p er a t io n s . G ett in g  A w ay w ith  M u r d e r  in  t h e

704 Wo r k p l a c e : OSHA's N o n u se  or C r im in a l  P e n a l t ie s  for S a f e t y  V io la t io n s  at 4 iOct.
705 4, 19881 [hereinafter G e t t in g  A w ay  w it h  Ml r d e r |.
706 11. Id.
707 12. However, It is the opinion of some Department of Justice officials that higher fines
708 for violations of OSHA standards resulting in dcatn would be available under the 19S4
709 statute, increasing the maximum fine for misdemeanors to $250,000 for individuals and
710 $ 500,000 for corporations. IS  U.S.C . $ 3623. However, that theory has yet to be tested.
711 13. G e t t in g  A w a y  w ith  M u r d er , supra note 10.
712 14. Frank Ireg. J r . .  Inc. v. OSHRC. 519 F.2d 1290, 1207 13d C ir. 19741.



113 a) had a prior history of similar violations: bl was responsible for
144 other injuries and/or deaths in connection with similar conduct: cl
145 was apprised of the hazardous conditions by recent events or some
146 other person: and d) lacked a safety program  designed to inform
147 employees of hazards and methods by which thos1 Tirds could
148 be elim inated.'5

lljy F our t h ,  a federa l O S H A  inspec to r  in the  field locuses  his or
150 her  a t t e n t io n  on w h e t h e r  an em p lo y e r  v io lated  a s t anda rd ,  r a t '  er
151 than g a r n e r in g  ev idence  of an individua l ’s willful misco^ :t.
152 While O S H A  has a s t a f f  of in dus t r i a l  hyg ienis ts  a r ^  cy
153 compl iance officers,  t he  federa l  g o v e r n m e n t  has not  ted
154 any re sourc es  specifically to the  inve s t iga t ion  of safe... r imes .
155 In con t ra s t ,  the  federa l  g o v e r n m e n t  in 1988 had 50 cr iminal
156 inves t iga to rs .  20 FBI  ag e n ts ,  and  e i g h t  D e p a r t m e n t  of J u s t i c e
157 a t t o r n e y s  ass igned  to in v es t ig a te  a n d  p rose cu te  env i ro nm en ta l
158 c r i m e s / 4 Unl ike federa l  OSHA, Cal i fornia law provides for a
159 cr iminal  bu re au  of inves t igat ions  wi th in  California O S H A .17
160

I V .  S t a t e  P r o s e c u t o r s  F i l l  t h e  V o id

161
A f t e r  a decade of fede-a l  inact ion u n d e r  the  criminal  provisions

162 of the Act, sta te prosecutors nationw ide began to pursue work-
163 place d e a t h s / 5 In 1980, p ro secu to rs  in N e w  York ch a rg ed  an
164 employer ,  W a r n e r - L a m b e r t ,  and its m a n a g e r s  wi th m an s l au g h te r
165 for t h e  d e a th  of six employees  in an  explos ion and fi re in a
156 chewing-gum man ufa c tu r i ng  plant .  T h e  g ra n d  ju r y  indicted  de-
167 f endant s  a f t e r  the  s t a t e  p re s en t ed  ev iden ce  t h a t  W arner -Lam-
168 b e r t ' s  insurance  c a r r i e r  had adv i sed  d e f en d a n t s  t h a t  the  use  of
169 m agnes ium  s t e a r a t e  and liquid n i t ro g en  could re su l t  in a dus t
170 explosion hazard .  T he  insu rance  c a r r i e r  r e c o m m en d ed  ins tal la t ion
171 of a du s t  e x h a u s t  s y s t e m  and modif icat ion of cer ta in  e lec tr ical
172 equipmen t .  A l though  som e  work w as  done,  def en dan t s  declined
173 to s h u t  down  the  ope ra t ion  pendi ng  modificat ions.  The ev idence
174 s how ed  th a t  the cause  of the explos ion w as  re la ted  to a dus t  
12
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175 haz ard ,  b u t  the  ex a c t  ca ta ly s t  was  t h e  s u b j e c t  of cons ider ab le
176 spec ula t ion.  As  a re su l t ,  the  New Y o r k  C o u r t  of A p p e a l s  held
177 t h a t  the  co rp o ra t io n  and  individual  d e f e n d a n t s  could no t  be held
178 cr iminal ly  liable,  b ec au se  the  t r i g g e r in g  m ec h a n i s m  was  not iden-
179 t ified.  T h e  cou r t  said t h a t  desp i t e  t h e  d e f e n d a n t s '  a w a r e n e s s  of
180 t h e  r i sk of explos ion f rom th e  use of m a g n e s i u m  s t e a r a t e s ,  the
181 r i s k  was  "u n d i f f e re n t i a t ed ."  and t h e r e f o r e  t h e  explos ion w as
182 " n e i t h e r  fo reseen  or  foreseeable .
183 In  o u r  opinion,  th e  cour t  in W a r n e r - L a m b e r t  m i s c o n s t ru e d
184 pr inc iples  r e l a t i n g  to foreseeabi l i ty .  Na t ional ly ,  t h e  decis ion had
185 a chi ll ing ef fect  on p rosecu to rs  c o n t e m p l a t i n g  use of  cr iminal
186 sanc t ions  to r e d r e s s  d ea th s  caused by  e m p l o y e r  negl igence .
187 T h ings  c h a n g ed  d ras t i ca l ly  in J u n e  1985. w h e n  t h r e e  manage-
188 m e n t  officials f rom Film Recovery  S y s t e m s  w e r e  found gui l ty  of
189 m u r d e r  for t h e  cyan ide  poisoning of one  of t h e i r  em p lo y ees ,  a
190 59-year-old Pol ish  im m igra n t ,  S te fan  Golab.”  F i lm  R e co v e ry  was
191 a p ro ces s ing  f i rm  t h a t  used cyan ide  to r e c o v e r  s i lver  from film
192 p u t  into l arge  vats .  Th e ev idence  s h o w e d  t h a t  th e  m a n a g e r s
193 k n e w  of t h e  h az a rd s  of cyan ide  and w e r e  a w a r e  of the  a p p r o p r i a t e
194 an t ido te .  A  ve n t i l a t ion  s y s t e m  had b ee n  r e c o m m e n d e d .  N u m e r o u s
195 em p lo y ee s  su f f e red  nausea ,  vomiting,  a n d  b leed ing  f rom the  nos-
196 t r i l s  bef o re  S te f a n  Golab ’s dea th .  W h e n  office w o r k e r s  b ec am e
197 ill, th ey  w e r e  p r o t e c t e d  by m oving  the  office to a bui lding n ex t
198 door .  M o r e  l a rg e  v a t s  uti lized in s i lve r  r e c o v e r y  w e r e  c r a m m ed
199 in to  th e  p lant  a r e a .  Ironical ly,  fe de ra l  OSH A ca m e  to inspect  the
200 facil ity s e v e r a l  m o n th s  before t h e  d e a th .  U n fo r tu n a te ly ,  they
201 c o n d u c te d  only a r e v ie w  of the  r e c o rd s ,  which  w e r e  not  p ro pe r l y
202 m a in t a in ed ,  an d  did not  inspect  t h e  plant.- '1
203 On F e b r u a r y  20. 1983, Stefan Golab w e n t  into convuls ions  as
204 a  re su i t  of t h e  e x p o s u re  to cv an ide  fu m es  a f t e r  r e p e a t e d ly  going 
12
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205 into v a t s  to r em o v e  res idue .  No a n t i d o t e  was adm in i s t e red .  A f t e r
206 being convic ted  of m u r d e r ,  the  t h r e e  m a n a g e r s  w e r e  s e n t e n c e d
207 to 25 y e a r s  in s t a t e  prison.  W i th  ex ten s iv e  nat ional  c o v e rag e  of
203 the  convict ions,  not ice of t h e  po ten t i a l  c r iminal  p rosecu t ions
209 s p r e a d  from c our t r oom s  to b o a rd ro o m s .
210 A n u m b e r  of o the r  n e w s w o r t h y  p rosecut ions  soon followed the
211 Film R eco v e ry  case.  One of t h e  most  eg reg ious  se t  of facts
212 involved P y m m  T h e r m o m e te r .  T h e  s i tua t ion a t  P y m m  Thermom-
213 e t e r  was  well des c r ibed  in t h e  congress iona l  r e p o r t  G ettin g  A w a y
214 w ith  M u rd e r :

- 1* In January 1381. a worker at the  Pymm Thermometer plant in
216 Brooklyn. New York, wrote to OSHA:
217 “Mercury is being used, gas and ovens.  Please, we don t know how
218 to describe any violations, but we are sure there are more. Please
219 send an inspector down to see for himseif. We only make the
220 minimum wage, so a t  least we will know our health is okay."
221 In March 1981. OSHA inspected the  Pymm plant and found serious
222 violations. No protective gear was being used to reduce workers’
223 exposure to mercury -  r.o respira tor  masks, no aprons, and no
224 gloves. Work surfaces were covered with mercury, and even the
225 area where workers ate their lunch was contaminated with mer-
226 cury. OSHA issued a citation, assessed a fine of S1.400. and se t  a
227 deadline of October 1981 for the company to clean up the factory.
228 However, over the next  few years.  OSHA regularly extended the
229 compliance deadline.
230 In 19S4. the New York City Depar tment  of Health was alerted by
231 a local doctor to elevated levels of mercury in the body of a Pymm
232 worker.  The New York City Health Department  went  to the Pymm
233 factory, inspected it. conducted tes ts,  found violations of the heaith
234 code and discovered elevated levels of mercury in the workers.
235 In October 1985, tipped off by a former Pymm worker,  an OSHA
236 inspector discovered a hidden cellar operation at the Pymm plant
237 — a cellar virtually without ventilation, filled with broken ther-
238 mometers.  with pools of mercury on *hc floor, and noxious vapors
239 in the air. which produced permanent  brain damage in one em-
240 ployee. Vidal Rodrigue:,  ar.d exposed manv others to serious health
241 risks.a

Based upon these facts, the Brooklyn D istrict A ttorney  and
243 N ew  York A ttorney G eneral p rosecuted  Pymm T herm om eter and
2 44  its  ow ners and m anagers for crim inal assault and reck less en- 
12
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d angerm ent for exposing  em ployees to m ercury . 3  A fter a four- 
w eek trial, the jury was quick to convict, but the trial judge set 
aside th e conviction , on grounds of preem ption .24

C hicago  M a g " e t  W i r e *  like F i l m  R ecovery ,  w as prosecuted by 
the Cook C ounty, III.. D istrict A ttorn ey . The charge involved not 
a death  but. rather, exposure of 42 em ployees to various hazard­
ous su b sta n ces during the coating of w ire. C harges filed included  
a g g ra v a ted  b attery , reck less conduct, and conspiracy.

A side from the prosecutions in California, which are based on 
unique crim inal provisions for OSHA violations, perhaps a dozen  
other prosecution s for workplace sa fe ty  violations have occurred  
across the country since 1985.:s H ow ever, th e  mom entum for 
crim inal prosecutions has been delayed , if not derailed, by the 
con tention  that the ex isten ce  of the federal OSH A law preem pts  
sta te  crim inal prosecutions.

V T t i r  P  * o ♦ n n v  a h  \   ........-  r» -------• — — *
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IS. People v. Chicago Maenet Wire t\> rp . 1IC II!. Id  336. 534 N E 14 962. cert : m u i  
run mm AST A v. Illinois. 33 I ’ SLAV 3102 (US. Oct. 3. 1969'.

26. P.eported eases mouse Wisconsin tz  ret. Cotne»l*cr v. Black. 144 Wis. Id  745. 413 
N.W.24 21 Wis. C t. App. 19631 prosecution of i  fireworks manufacturer for reckless 
homicide, based upon nnowtedee of numerous fire hazards'. Pec-ie v. Heeedui. 169 Mich. 
Apr. 62. 425 NAV I . '  *29 1939>. -n- i .  432 Mich 3!<8. 443 N.W 2d 129 '1969' 'caole 
spi.cer s supervisor was charged with involuntary manslaughter for the r.arben monoside 
piisonine of the sltcer in a defective truch'. and Sabine llonsol.. Inc. v. T r ia l .  736 SAV 2J 
36$ '19661 icompanv and its msnaijers char<cd with nriclikcnt homicide for two trenenmif 
deaths'
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employees of the longstanding protections provided by state crim­
inal law/ 7

Yet. so som e courts have ruled,1*
T he basic argum ent o f the defend an ts is t l r t  5 13 of the OSH 

A ct" exp ressly  p reem p ts s ta te  prosecution under a general crim ­
inal s ta tu te  for a death  arising out of a w orking condition over 
which federal O SH A has jurisd iction , unless the s ta te  has a 
federally approved plan that allow s such prosecution. S ection  IS 
sta tes , in pertin en t part:

(a) Nothing in this Act shall prevent any State agency or court 
from asserting jurisdiction under State law over any occupational 
safety or health issue with respect to which no standard is in 
effect under section 6 .
(b) Any State which, at any time, desires to assume responsibility 
for development and enforcement therein of occupational safety 
ana heaith standards relating to any occupational safety or health 
issue with respect to which a Federal standard has been promul­
gated under section 6 shall submit a State plan for the development 
of such standards and their enforcement.

Proponents of preem ption  argue j 18(a) precludes s ta te s , in­
cluding local prosecutors, from exercisin g  authority over any 
su bject lor which federal OSHA has adopted a standard, uniess 
the s ta te  has su b m itted , and gained approval for. a s ta te  plan/ 0 
P rosecutors b elieve that 5 IS refers only to the process of 
star.dard-setting.Jl Furtherm ore, the savings clause found in the

746 27. Cohen, P ’ t cn y t io n  I L'-.ton L i v , r r  < '.'unt'. Seven CRITICAL ISSUES, supra note 2.
747 at 43. Mr. Cohen j  article is reprinted in its entirety in this voiume. 17 N. K * . L . R ev .
748 143. ifa ll  1939t.
749 29. Sabine Consol.. Inc.. v . Texas. 735 S.U' 2d 385 < 19S8»; People v Hegedus. 169 Mich.
750 App. 62. 425 N.W. 2d 729 '19331 rr-d . 432 Mich. 599. 443 N.W.2d t r  19991; Colorsoo v.
751 Kehran Constr. Inc.. 13 O S .C- 1398 'Colo. D ist. Ct. 1939'; and the intermediate appellate
752 court in Peopie v Chicago Magnet W ire. 137 III. App. 3d 797. 310 N E 2d 1173. rn-a, 128
733 111. 2d 336. 334 N E.2d 962 .1939'. cr-: ccnira r.o  w n . A ST A  v. Illinois. 38 U .S .tAV ,
754 32G2 (V S. Oct. 3. 1939'.
7 3 $  29 . 2 9  U .S .C . S W -
726 23. Approx imate ly  naif the  states r a v e  the ir  own p.ans.
*57 21. 29 I ’ .S.C. S emphasis aaaed'. The i.linois Supreme Court, in -.irajo .'lionet it''re
739 agTteo.
"*9 I'Vie cannot n «  that ths ianguage of section 18 of OSHA can reasonably re
763 construed as explicitly preempting the enforcement of the criminal law of the
*61 States is  to conduct governed by OSHA occut itionai heailh and safety standards.
762 The language of section 13 refers oniy to a States development ind enforcement
763 of .'ccupitionai heaith ana sifety stanoards.' 29 U .S.C . 4 6671a1 i!992". Nownert
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Act precludes an interpretation of 5 13*2) that would resu lt in 
exp ress preem ption. Section  4(b)(4) of the A ct provides:

Nothing in <the Act) shall bt construed to supersede or in any 
manner affect workmen's compensation law or to enlarge or d i­
minish or affect in any manner the common law  or statutory rights, 
duties, or liabilities A  employers with respect to injuries, diseases, 
or death of employees arising out of, or in the course of. employ­
ment.”
We b elieve  the right to prosecute an em ployer for murder, 

m anslaughter, battery , or any sim ilar crim es found at common 
law would be retained under 5 4(b)(4), w hile defendants argue 
this section  should be construed only as sa v in g  tort and worker 
com pensation laws. In reconciling and in terp retin g  th ese sections, 
an im portant principle is the presum ption aga in st preem ption . -3 
This presum ption is particularly strong when the historic police 
pow ers of the sta te s  are at issu e , w here preem ption  is allowed  
only if it w as the “clear and m anifest purpose of C ongress . ' ' 31 
F urther, th e U.S. Suprem e Court rejected  a sim ilar preemption  
argum ent like that made by defendants in a case regarding sta te  
action for injuries in areas regulated  under the Federal Atom ic 
E nergy A ct of 1954.35 In light of th ese  presum ptions against 
preem ption, and the language of $5 13(3) and 4(6)(4). it is difficult 
to s e e  how the argum ent of ex p ress  preem ption  can prevail.

H ow ever, proponents of preem ption are not lim ited to argu* 
m ents regarding ex p ress  preem ption pursuant to 5 18(a). There 
are three other th eories under which courts may preclude sta te  
action.3* Courts im ply preem ption, even  in th e absence of express  
leg is la tiv e  language, when the C ongress intended to occupy the 
field . 33 w hen sta te  regulation conflicts with federal law by making 
com pliance with both laws im p ossib le . 31 or when preem ption can

in  lection 18 . i  there a statement or lucgeiiion that the enforcement of State 
criminal la *  i t  to federally rtfuiated wornpiace m attert it  preempted unless 
ip p ro v il it  obtained from OSHA o ff ic ia l* .

126 III. 2d i t  • S3! N E  2d it  i5S.
32. 29 U .S .C . ( 853ibtli 'emnnatu lddedi.
33. Roy v. Atlantic Richfield Co.. 135 U S . 131. ’.ST il?7 J i.
31. Rice v. Santa Fe  Elevator C o rp . 331 U S . 218. 230 •19*6*.
35. Silk»ood v. K err McGee Corp. :6 4  U S . 23S U M l'
36 . The rationale appnet with equti force «»nrn iia te  .equation preempts .ocai re<y 

la tion .
37. F idelity Fed S iv .  Loan A im  v . Pe La C u ftia . «33 U S . 111. 153 *3?J2’
38. HtUtboroucn County. F!a. v. Automated Medi .i Lao o ra io riri. -471 U  S *v7 . *12 13



10 1989] PROSECUTORS 93

328 be inferred by the leg isla tive  history of the a c t.’* N one of th ese
329 theories apply to the OSH A ct.
330 By m aintain ing sta te  authority  under $ 13(a). providing for
331 subm ission  and adoption of more str in gen t s ta te  plans under
332 $5  18(b) and 6 .'® and enacting the sav in gs c la u se  under $ -I'bl.
3 3 3  C ongress made it clear that it did not intend to  occupy the field.

(T]he purpose underlying section 18 was to ensure that OSHA 
3 3 5  would create a nationwide floor of effective safely  ana health
338 standards and provide for the enforcement of those standards. \See
3ST Untied A irlines. Inc. v. Occupational Safety £  Health Appeals3!S Board. 82 Cal. 3d 762. 654 P 2d 157. 187 CaL Rptr. 337 (19821). It
339 was not fear that the States wouid apply more stringent standaras
340 or penalties than OSHA that concerned Congress but that the
341 States would apply lesser ones which would not provide the nec-
342 essarv level of safety.**

L ik ew ise , crim inal prosecution of w orkplace sa fe ty  v iolations  
3 «  support and com plem ent, rather than conflict w ith  the federal
3-»5 A ct.

(Prosecutions of employers who violate State criminal law by
347 failing to maintain safe working conditions for their employees will
348 surciy further OSHA's stated goal of assorting' so iar as possible
349 every working man ar.d woman :n the Nation safe and healthful
350 working conditions. »29 U.S.C. Section 65l'b <1982'*.‘!

1551 F in a lly , th ere  is no leg isla tive  h istory to  support th e conclusion
332 that C on gress intended to preem pt the field. Indeed , in lig h t of
3 5 3  the d earth  of earlier prosecutions, it is unlikely that s ta te  pro-
354 secu tors w ere a m atter of concern, and d iscussion  of such  pro-
3 5 5  sccu tio n s is ab sen t from th e  A c t s  leg is la tiv e  h istory .
356 We a g r e e  w ith  t h e  Illinois S u p r e m e  Court in Chicago M a g n et
35" Wiry;

To adoot the defendants' interpretation of OSHA wou»d. m effect. 
359 convert the statute, whicn was enacted to create a safe worn
369 environment for the nations workers, into a grant or immunity
361 for em ployers responsible fo r serious injuries or deaths of employ-
1 2

? f  M a lo n e *  'A M e  Motor Corp . . . ' J a  .>7 ! ! 4 ! v l * U 7 | '
*M W  27 V S C \ <5J
*•» i t .  P cor-e  * C h .r a n  Maine; A' re C .* * . ; *5 I.. 21 i t  —  ’ J» ** t  21 a ; H ' The
*S9 L o i A re e .e i S - it r .c i Attorney je.tietl l* e  S iw aw n a^d Middieae* D .ttr itt  A tto r- .e n  at
* f t  i" iu v»  rfc rv tf m im p o rt o l the Penp.ea
*•: 12. a; 1L. : j » n  at h »



362 ees. We are sure that that would be a consequence unforeseen by
363 Congress.*1
364 We b elieve the decisions in Chicago M a g n e t  W ire  and W iscon sin
365 ex rel. C or e i l ier  v. B lack 41 bode well for a successfu l resolution
366 of the preem ption question .45
367 F ortunately , prosecutions under California law do not need to
368 aw ait resolution of the preem ption issu e .

VI. T h e  L o s  A n g e l e s  D i s t r i c t  A t t o r n e y ' s  OSHA  
370 P r o s e c u t i o n  P r o g r a m

California law contains two crim inal provisions far more ex-
372 pansive than that provided under the federal A ct. Labor Code §
373 6425 m akes it a m isdem eanor to w illfu lly  v iolate an OSH A reg-
374 ulation when such violation resu lts in death  or perm anent or
375 prolonged im pairm ent.4* Labor Code 5 6423(a) makes it a m isde-
3*6 meanor to know ingly or negligently  v io la te  a Cal-OSHA regula-
377 tion. when that violation is ser iou s .47 Both of th ese  provisions1 2
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793 43. :<L
784 44. l i t  W ii. 24 745. 425 N.W2d 21 tWis. C t. App. 19981
*35 45. We nose shot the U .S . Department ol Justice in a letter to Congressman Tom
736 Lanins doted December 9. 1998. opined that they, "see nothin* in the OSH Act or its
*57 legislative history which indicates that Congress intended for the re latively limited
*98 criminal penalties provided by the Act to deprive employees of the protection provided
*39 by State criminal laws of general applicability.'' The letter is reproduced in S even  C r it ic a l
790 L tS ttJ . rupra note 2. at B3 B6 tl9S9l. See aiso the well-reasoned analysis of this preemption
791 question ia  Note. Celling Away IVttA Murder: Federal OSHA Preemption o f State Prose-
"Ji cwwna for Industrial Accidents. 101 H a Rv . L . R ev .  535 11987).
*93 46. C a l . L a b . C o d e  J 6435 iWest 1977):
*9 i Any employer, and every employee having direction, management, control, or
*95 cuitody of any employment, place of employment, or other employee, who willfully
*96 violates any occupational safety or health standards, order, or special order, or
*37 section 25910 of the Health and Safety Code, and that violation caused death of
*98 any employee, or caused permanent or prolonged impairment of the body of any
7}3 employee, shall, upon conviction, be punished by a fine of not more than ten
fOO thousand dollars >510.000). or by imprisonment for not more thin six montns. or
401 by both: except that if the conviction n  for a violation commuted after a first
•0 2  conviction of such person, punishment shall be by fine of not more than twenty
•03 thousand dollars $20.0001 or by imprisonment for not more than one year, or both.
304 |7 . C a l . Lab. C o o l . S 64231a) <19731:
505 Except where another penalty is specifically provided, every employer, and every
•C-6 officer, management official, or supervisor navmg direction, management, control.
•07 or custody of any employment, place of employment, or other employee, whc does
- ;4 acy of the following shall be guilty of a misdemeanor: <a) Knowingly or negligently
•C9 violates any standard, order, or special ot ate. ot any provision ol this division, or
410 of soy psrt thereof >n. or authorised by. this part of the violation of which is
9 l i  deemed to be a serious violation purtuaot to Section 6432.
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arc incorporated in California's sta te  plan. A dditionally , Penal 
Code 5 385 m akes it a m isdem eanor to work within six  feet of a 
high-voltage lin e .*1

U nder the Labor Code section s, a su p erv isor  or m anagem ent 
official who e x e r c ise s  responsib ility , m anagem ent, custody, or 
control of the p lace of em ploym ent can be charged in addition to 
the corporate em ployer . Pursuant to th ese  section s. California  
p r o se c u to r  long have charged corporate and individual em ploy­
ers for OSH A vio lations. H ow ever, now here have the p rosecu­
tions been as fully institutionalized  as in the Los A n g eles  D istrict 
A ttorney's O ffice.

In D ecem ber 1984. Los A n geles D istr ict A ttorn ey  Ira R einer 
established  the first occupational sa fe ty  and health section  in a 
local prosecutor’s office in the country. In itia lly , the O SH A S e c ­
tion relied upon referrals from Cal-OSHA. the sta te  agency  w ith  
responsib ility  for occupational safety  and health . A fter  severa l 
m onths, the D istr ic t A ttorn ey  concluded r more a g g re ss iv e  pro­
gram was n eed ed  to identify and to in v estig a te  cases potentia lly  
appropriate for crim inal prosecution. L e tter s  w ere sen t to all 
police ch iefs, and the County Sheriff, a sk in g  that all occupational 
fata lities be in v estig a ted  as potential hom icides. A one-day oc­
cupational fa ta lity  investigation  sem inar w as conducted  for ap­
proxim ately 80 hom icide in vestiga tors. S u b seq u en tly , train ing  
tapes on O SH A  fatality  in vestigation s w ere  prepared and d is­
tributed  county-w ide to law enforcem ent.

In S ep tem b er 1985. a program  was in itia ted  in w hich a deputy  
district a tto rn ey  and an in vestigator are on call 24 hours a day. 
seven  days a w eek , to respond to the sce n e  of traum atic occu­
pational fa ta litie s  in Los A n g eles  C ounty. D istr ict A ttorn ey  p er­
sonnel are notified  by law enforcem ent, th e fire departm ent, or 
the C oroner’s O ffice. We turn notify Cal-O SH A .** The program  
is known as th e  "rollout" program and is the linchpin of the  
D istrict A tto rn ey 's  OSHA prosecution effo rts .

aS. C a l  P e n a l  C ode  < 3S5<b* tWeit l9Mh
Any prrton who either penonaily or throufh an employee or i<ent. or at an 
employee or a«ent of another, operatet. p.aeet. erect*. or move* any toon, rracmn- 
ery. c-iuipsr.ent. material, building or ttrueture »itntn t i t  feel of a hi<h vo ia< r 
overhead conductor it ifuiity of a mudrntrinor.

19. Qefveen Ju ly  1997 and May 1999. whi.t federal O SHA etereiteo ;«?itdiction for 
private lector enforcement. »e  notified federal OSHA



411 Upon arrival at the scene, the respon sib ility  of the deputy
412 district a ttorn ey  and d istr ict attorney  in vestiga tor  is to obtain
413 the necessary physical and testim onial evidence to determ ine
414 w hether the fatality w as due to em p loyee negligence, was an
415 accident, or was the resu lt of a crim inal act of the em ployer.
416 W ithout prompt investiga tion , im portant physical evidence can
417 be lost. Of even  grea ter  concern is the fact that in m ost cases
418 key w itn esses  continue w orking for the em ployer. If sta tem en ts
419 are not prom ptly obtained from such w itn esses , their concern
420 about th e death of a w orker may be superseded  by their own
421 concern for job secu rity .
422 Since estab lishm en t of the OSH A S ection . D istrict A ttorn ey
423 personnel have responded to more than 140 w orkplaces. A t many
424 of the locations, there w ere m ultiple d ea th s. T w enty-five criminal
425 cases had been filed by the Los A n g eles  D istrict A ttorney as of
426 May 1989. M ost of the cases involve m ultiple defendants. More
427 than 15 other cases in vestiga ted  by th e Los A n geles D istrict
428 A ttorney  have been filed by local city  a ttorn eys w ith authority
429 for m isdem eanor prosecutions in th eir  jurisd iction . A ll but five
430 of the cases filed by th e Los A n g eles  D istr ict A ttorney's Office
431 involve fatalities. Of the nonfatal cases, one concerned a chlorine
432 leak that sen t m ore than SO people to  the hospital.50 Approxi*
433 m ately half of those hospitalized  w ere stu d en ts  and teachers from
4 3 4  a nearby school. A nother nonfataiity  prosecution was due to
4 3 5  sa fety  violations at a refinery51 and a third at a m etal forging
436 plant.50 Both resulted  in th ird-degree burns to w orkers. A fourth
437 filing w as for am putation of fingers on a punch press.50 A recen t
438  :ase involved  an 18-foot u n s h o re d  t r e n c h  c i ted  by O S H A  as a
439 w illful violation. W e filed even  though the trench had not col-
440 lapsed and no one w as injured.54 D eaths from unshored trenches
441 are so frequent that it is very im portant to prosecute w h en ever
442 w e learn of a violation in order to m axim ize the d eterrent effect.
443 The first involuntary m anslaughter case filed by the OSHA
444 Section  w a s  against Michael M aggio .55 M aggio w a s  president of

12
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919 50. Peop.e * D ill Corp.. No. 57 M00549 'Feb. 21. 19S81.
820 51. Peop.e . Am ericin  Plant Servicer. No. 51206397.
•21 52. Peop.e v Weber M en u . No. 59MC122S (Apr 10. :959'.
522 53. Peopie v Inwerco. No. 66M17974 .Dec. 29, 1999'.
923 3t. Peop.e * Pj^noorn Plumbmp Corp . No. e9M0059l June 13. 1939'.
921 55. Peop.e * M itp o , No. A7S0779 iM»r. 26. 1996'.
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445 a sm all d r illin g  com pany  and w as personally  p re s e n t  w h en  a shaft
J46 for an  e le v a to r  w as b e in g  d rilled . A t a p p ro x im a te ly  15 feet in
447 d e p th , an  o b s tru c tio n  w as h it. M aggio d ire c te d  th e  v ic tim  to go
448 to  th e  b o tto m  of th e  sh a f t and  rem ove th e  o b s tru c tio n . A fte r
449 do ing  so. th e  v ictim  w as lifted  o u t of th e  sh a f t.  D rilling  con tinued
450 w ith  *. 1 6 -inch -d iam eter d rill b it. A t a b o u t 33 fee t, a n o th e r  ob-
451 s tru c t io n  w as h it. M aggio  again  se n t th e  v ic tim  dow n to  rem ove
452 th e  o b s tru c tio n . T h e  victim  w as low ered by  cab le  to  th e  bottom
453 of th e  hole w ith  his foot in se r te d  in a s lin g . T h e  a ir  w as not
454 te s te d ,  th e  w alls o r s id e s  of th e  hoie w ere  n o t en cased  o r  sh o red .
455 an d  th e  v ic tim  w as no t p laced  in a s a fe ty  h a rn e ss . A lm ost
456 im m e d ia te ly , th e  v ictim  w en t in to  convulsions. F ire f ig h te r s  w ere
457 ca lled . W hen  th ey  a r r iv e d , they  so u g h t to  blow  fresh  a ir  in to  the
458 hole. M aggio  told th em  th ey  could no t do so since th e  walls of
459 th e  w ell w e re  no t en cased  and  m ight co llapse , b u ry in g  th e  victim .
460 By th e  tim e  th e  v ic tim  w as rem oved , ho w as d ead .
461 A f te r  th e  d e fe n d a n t w as held to  a n s w e r  a t  a p re lim in a ry
462 h e a rin g , he p lead ed  nolo co n ten d e re  to th e  c h a rg e  of in v o lu n ta ry
463 m a n s la u g h te r .  H e w as sen ten c ed  to  60 d a y s  in co u n ty  jail and
464 re q u ir e d  as a co n d itio n  of p ro b a tio n  to a d o p t and im p lem en t a
465 co m p re h e n s iv e  ac c id en t p rev en tio n  plan fo r his com pany.
466 T w o  o th e r  in v o lu n ta ry  m an s lau g h te r cases  invo lved  d ea th s
467 cau sed  by  u n sh o re d  ex cav a tio n . In F eople v. C o n te n tio n .*  Gon-
468 te rm a n  w as th e  m a n a g e r of a tren c h in g  com pany  and  w as p re sen t
469 w hen  a cave-like  ex cav a tio n  w as m ade u n d e r  a s t r e e t  w ith  no
470 sh o rin g . A  se r ie s  of sm all cave-ins p a r tia lly  re filled  th e  excava-
471 tion . S h o rin g  m a te r ia ls  w ere  p re se n t b u t w e re  no t of ad eq u a te
47; size . G o n te rm a n  d ire c te d  th e  w o rk e rs  to  co n tin u e  to  dig. The
473 e n t i r e  e m b a n k m e n t co llapsed , b u ry in g  th e  v ic tim . A f te r  G onter-
474 m an w as  held to  a n sw e r a t a p re lim in a ry  h ea rin g , he pleaded
475 nolo c o n te n d e re  to  in v o lu n ta ry  m an s la u g h te r . H e w as sen ten ced
476 to  90 d a y s  in co u n ty  ja il and req u ired  as a cond ition  of p robation
477 to  a d o p t and  im p lem en t a co m p reh en siv e  ac c id en t p rev en tio n
478 p lan .
4-9 In a th ird  ex cav a tio n  ca se .;’ ch a rg es  w e re  filed ag a in s t five
480 d e fe n d a n ts ,  in c lu d in g  th e  o w n er and fo rem an  of th e  co n stru c tio n
481 firm  em p lo y in g  th e  v ictim , th e  co n s tru c tio n  com pany , th e  corpo-

1 2

555 53. People v. Gonterman. No. A919T2 51. 1987*.
•56 57. Peopie v. Ho. So. M62219 Jan i.



482 rate general contractor, and the projects soils engineer. In this
483 case, the victim w as  rem oving dirt from a trench w here footings
484 were to be poured. The dirt apparently was in the trench as a
485 result of a slide th at  had occurred the night before. While working
486 in the trench, a 14-foot embankment immediately above the
487 worker collapsed and buried the victim. The investigation  showed
488 that the soils report  was grossly  inudequate because it failed to
489 recommend sh or in g  for a vertical cut when exposed  planes of
490 bedrock angled tow ard the excavation area at almost a 45-degree
491 angle. D esp ite  su bstan tia l  evidence of the personal know ledge of
492 the soils en g in e er  regarding  the conditions, and warnings f^om
493 the excavation contractor who did the work, the soils eng ineer
494 was not held to a n sw er  to the criminal charge. A s of June 1989,
495 of the rem aining  defendants , one pleaded nolo contendere to a
496 violation of Labor Code 5 6423 and was sentenced. The rest  awr>:i,
497 trial.
498 The aurth involuntary  manslaughter case was filed against
499 the owi ir of an unreinforced brick building and the contractor
500 who wa doing rem od eling  work on the building.* R epresenta-
501 tives fr( n th e  concrete  coring company, who made the cuts in
502 the wai' of th e  building, repeatedly warned defendants that
503 bricks slmuld not be rem oved without the bricks above the cut
504 being shored. A f t e r  a portion of the bricks were so rem oved, the
505 brick wall collapsed , burying the victim, who was 3 n undocu-
506 mented day laborer. Both defendants pleaded nolo contendere to
507 involuntary m an slaugh ter ,  were lined, required to adopt sa fe ty
503 programs, and sen ten ced  to 90 days in jail.
509 All of the ca se s  filed ex c ep t  two. named one or more individuals
510 as well as th e  corporation. One of the cases which was filed
511 solely against a com pany w as for an electrocution of an em ployee
512 of Southern California Gas Company.* The death occurred before
513 we instituted  our roll-out program. The referral from Cal-OSHA
514 came so late that it was impossible to ad e q u a te ly  invest igate  the
515 case to d eterm in e  which individuals were responsible prior to
516 the running of th e  s ta tu te  of limitations.
517 The other ca se  w h ere  no individual was charged was against
513 eight corporations for violations of the Labor Code and Fire

1 2
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53. Peop.e v. W ilion . No. A9S4496 'Ju ly  1 . 19371.
59. People v. Souinern C iut. G»j  Co.. No. M?t44J$ 'July 13. 19351.
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519 Code, resulting in the death of a m aintenance worker during the
520 Firs t  I n t e r s t a t e  B ank  Budding fire in May 1988.*° A t the  t ime .
521 the First Interstate  Bank Building was the tallest building in
522 Los Ange les .  It  w as  completed in 1972. before  th e  F i r e  Code
523 required sprinkler system s. Although not legally required to
524 retrofit, the building Management decided to do so, and the
525 installation of the sorinkler system  w as proceeding for approxi-
526 mately a year before the fire. Because the construction work
527 involving the installation of th prinkler system  generated  dust.
528 between 30 and 40 false alarms occurred a month. In order to
529 avoid the audible alarms, the electronic alarm system  was mod-
530 ified. The modification allowed lights to show alarms without an
531 audible signal. T he modification also resulted in overriding the
532 fire safety return of all elevators to the mezzanine level.
533 When the warning alarm was bypassed, communications w ere
534 by hand held radio w ith  engineers working in the building. T he
535 engineers w ere asked  to check the areas in which the alarms
536 were activated to s e e  if there was actually a fire. It was a routine
537 practice for the en g ineers  to utilize the e levators in responding
538 to an alarm.
539 The City Fire Code requires audible alarm and that the alarm
54G immediately be transm itted  from the place at which it occurs to
541 th e  Fi re  D e p a r t m e n t .  S eve ra l  not ices  of violat ion w e re  i ssued  by
542 the Fire D epartm ent. In December 1987, First Interstate man-
543 agement and the Fire Department agreed on a procedure to
544 avoid false alarms during construction or repair work by remov-
545 ing the sm oke d etectors  in the work area and replacing them
546 when the work was complete. H ow ever, the procedure was not
547 followed.
548 On May 4, 1988. installation of sprinklers w as taking place
549 during the night sh ift on the fourth, fifth, and 58th floors. The
550 smoke detectors  w ere  not disconnected. Insteau, the alarm sys-
551 tern was overridden. When a series of alarms w ent off, a security
552 officer asked for a maintenance person to check the 12th floor
553 for a poss ib le  fire.  A l e x a n d e r  H andy  re s p o n d e d  a n d  was  en gu l fed
554 in flames w hen the elevator doors opened on the 12th floor. The
555 fire doors to the elevator vestibule had been propped open by
556 the cleaning crew s with combustible materials, and the ‘fire 
1 2
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557 mode" (where tho e levator  doors would not automatically open)
5 5 3  was not operaiive. Many other workers and tenants  were trapped
559 for hours in the w orst high-rise fire in Los A n geles  bistory. No
560 individual was charged because the culpability was so diffused
561 amongst the various corporate defendants.
562 A major concern of critics considering the effec tiveness  of
563 occupational sa fe ty  and health prosecutions has been the ability
564 of prosecutors to determ ine the culpability of higher level cor-
565 porate officials in large companies. A lthough a number of the
566 defendants in our cases have been small em ployers and super-
567 visors from those companies, severa l have been large em ployers.
568 T hese include Golden S tate  Foods Company, which is the nation-
569 wide distributor of m eat for McDonald’s restaurants, and its vice
570 president ; * 1 GTE, a large electrical supplier ;02 and one of the
571 largest metal processors in the S ou th w est .*3
572 Deaths resulting in prosecution include several for violation of
573 California requirem ents for a lockout d ev ice  or some means of
574 preventing inadvertent m ovem ent of equipment during cleaning
575 and operation. T hose  deaths include situations where an individ-
576 ual was literally ground up in a meat b lender ;54 crushed to death
577 in a poultry b lend er ;51 ".nd cut in half in a s tee l  scrapping
578 machine.5*
5'9 Four cases have been filed in Los A n g e les  County based on
5S0 electrocutions, w h ere  an individual was a llowed to work too close
531 to a high-voltage line. In one of those cases, th: evidence showed
532 that the tree-trimmers em ployed by defendants were not trained
533 regarding the dangers of touching anyth ing  that fell on high
5 3 4  voltage linas. M om ents before the victim was electrocuted, a
5S5 fellow em ployee rem oved  a palm frond from the line. The super-
586 visor was present but took no action. W hen the victim attem pted
587 to rem ove a similar palm frond, he was e lectrocuted .*1 The su-
538 pervising partner of the tree-trimming company was sen tenced
589 to 30 days in county jail. The other partner was required to
590 institute a com prehensive  sa fe ty  program and pay a Dne of $8,500

330 61. People v. Golden S u te  Foodi, No. 313S6211 'June 11. 1985),
531 62. People v. G T E  Prod. Corp.. No. M270690 iFeb. 6. 19861.
532 63. People v. Reliance Steel. No. S34359 (Ju ly 22. 1995).
933 64. Gotten sto le Feed*. No. 3138621U ? •  •*« • - i i V
934 65. People v. California Pacific Poultry. Inc., No. M139709 (Jan. 27. 19861.
935 66. People v. Star Scrap Mela! Co.. No. M964S2 (Jan. 31, 19861.
936 67. People v Lymon. No. M48042 lOct. 21, 19851.
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on gua rd ing  and s a f e ty  t r a in in g  and to dev e lo p  a mode l  saf e t y  
and  health p ro g r a m ,  which includes:

(a) employment of a full time, qualified safety and health profes-
sional;
(b) designation of a plant safety chairperson:
(c) creation of a comprehensive joint employcr employee health and
safety committee;
(d) a requirement for a safety consultant to conduct a detailed job
safety analysis for each piece of equipment;
(e) daily safety inspections:
(f) a prohibition on the insertion of cardboard in steel slitters: and
(g) detailed t raining requirements.*'

T h u s  far, only tw o  p ro secu t io ns  h ave  been  b a se d  on hea l th  
haz a rd s  in the  w o rk p lace .  T h e s e  w e re  ag a in s t  Dial C o r p o r a t i o n ,70 
for a chlorine e x p o s u r e ,  an d  People v. F ederaied-W einer M etals, 
In c .,'1 for lead e x p o s u r e s .  H o w e v e r ,  s e v e r a l  S t a t e  H a z a r d o u s  
W a s te  Control  A c t  p ro se cu t io n s  for i l legal d isposal  of a s b e s to s  
h av e  involved t h e  e x p o s u r e  of em ployees  to  a sbe s to s .  In  one such  
a s b e s to s  case,72 t h e  d e f e n d a n t  was  s e n t e n c e d  to six m o n t h s  in 
jail .  W e  an t i c ipate  t h a t  o v e r  th e  n ex t  s e v e r a l  y e a r s  t h e r e  will be 
a subs tan t i a l  n u m b e r  of p ro secu t io ns  for il legal ex p o s u r e  of 
w o r k e r s  to a s b e s to s  (in violat ion of v a r io us  a s b e s to s  b us iness  
p ra ct i ce  r e q u i r e m e n t s  s e t  fo r th  in the  Cal i fornia  L a b o r  Code and  
Cal i fornia Business  and P ro fe ss ions  Code) an d  o t h e r  haz a rd o u s  
su b s tan ces .  F u r t h e r ,  t h e  provis ions  of Cal i fornia  P ro pos i t i on  65, 
which prohibi ts  d i s c h a r g e s  of know n ca rc inogen s  and r e p r o d u c ­
t i ve  hazards  into d r i n k i n g  w a t e r  and also  r e q u i r e s  all pe r so n s  to  
w a r n  individuals  ex p o sed  to such h az a rd s ,  w e n t  into ef fec t  as  to 
t h e  f i rs t  gTOup of s u b s t a n c e s  l i sted in F e b r u a r y  1988.70 I t  goes 
in to  effect  as  to  t h e  w a r n i n g  r e q u i r e m e n t  for specific s u b s t a n c e s  
12 mon ths  a f t e r  t h e y  a r e  ident i f ied  by the  s t a t e  as  k now n  
ca rc ino gens  or  r e p r o d u c t i v e  toxins .  E i g h t e e n  m o n th s  a f t e r  such 
l is ting,  the  d i s c h a r g e  of such s u b s t a n c e s  is p roh ib i t ed  w h e r e  it 
m a y  c o n tam in a te  d r i n k i n g  w a te r .  W e  an t i c ip a t e  u t i l izing th e  
provis ions  of P ro p o s i t i o n  65 in con junct ion wi th  the  Cal i fornia 
W o r k e r ' s  P.ight to Know L aw .

69. Id .
70. See r.isr*. note 30 and accompanying text._________________
71. Peopie v. Federated-VVeiner Metals^May 23. 19391.
72. People v. Industrial Salvage. Inc., No. 790399 'Oct. 8. 1939'.
73. C a l .  H e a lth  £  S a fe ty  C o d c  S S 25249.5-25249 13 iWeM 1996.^
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VII. C o n c l u s i o n

None of the  ca ses  p ro s e c u te d  by the  O S H A  Sect ion involved 
in ten t iona l  d e a th s .  T h e y  w e r e  all the  r e s u l t  of e i t h e r  a  reck les s  
o r  neg l igen t  ac t.  or  a fa ilure to act.  N o n e th e le s s ,  in each case 
the  d e f en d an t  v i o l a t ed  his d u t y  of ca re  to a n o t h e r  h u m an  being.  
U n d e r  Cal i fornia  law.  th e  ac ts  or  omiss ions  w e r e  cr iminal .  T h e  
d e a th s  or  in ju r i es  w e r e  not  accidents .

I t  is o u r  bel ief ,  conf i rmed  by the  c o m m e n t s  of n u m e ro u s  sa fe ty  
en g in ee r s  and  in d u s t r i a l  hyg ien i s t s  t h r o u g h o u t  the  C ou n ty  of Los 
Ange les ,  t h a t  the  Los  A n g e le s  Dis t r ic t  A t t o r n e y ' s  Occupat ional  
S a fe ty  and H e a l th  e n f o r c e m e n t  p r o g r a m  has  made a s u b s tan t i a l  
d i f ference  in co nvincing  c o rp o ra t e  m a n a g e r s  and s u p e r v i s o r s  t h a t  
s a fe ty  in t h e  w o rk p lace  should  be g iven high pr ior i ty .  We bel ieve 
th is is t r u e  of s imi la r  p ros ecu t ion  p r o g r a m s  ac ross  the  c o u n t ry .14 
T he  n u m b e r  of p ro se cu t io n s  may be smal l,  but ,  l ike a b a r k in g  
dog,  t he i r  v e r y  p r e s e n c e  m ay  ’e t e r  t h o u s a n d s  of violat ions.

343
314

74. S tro rij commitments to OSHA prosecutions also have been made by prosecutors 
Cook County, 111.; Urooxiyn. N .Y .; M iUauxee, W is . and Austin. Tex.in



From the National Safe Workplace In sti tu te 's  Safer Wort..

The Job Safety and Health Act of 1989

Title One: Joint W orker/M anagem ent Com m ittees

A. Worker/Management Committees must be authorized to:
1. Stop work until hazardous conditions are abated.
2. Review appointment and employment of safety and health personnel.
3. Conduct monthly inspections.
4. Obtain employer's information concerning safety and health practices.
5. Investigate accidents.

B. Worker participation must be legitimate.
C. Committee members must receive sufficient training.
D. All businesses with eleven or more employees must designate a safety and health 

officer.

Title Two: Rights of Victims and  W histleblow ers

A. Victims must have:
1. The right to obtain copies of OSHA investigative files and citations quickly and 

free of charge.
2. The right to participate in appropriate deliberations and adjudicative processes, 

personally or through their representatives, as proposed in the Construction 
Safety and Health Improvement Act, S. 2518.

B. Whistleblowers must have:
1. The right to disclose hazards which violate federal law or threaten health and 

safety.
2. The right to participate in a federal agency proceeding relating to the dangerous 

activities of an employer.
3. The right to refuse to perform dangerous work, as proposed in the Uniform 

Health and Safety Whistleblower Act, S. 2095.

Title Three: Civil and Crim inal Penalty S tructu res

A. Civil penalty changes.
1. Minimum penalty increases should:

a. Adjust all civil penalties for inflation (a maximum willful violation 
penalty would be increased from S 10,000 to S29.700).

b. Tie future penalties to the cost-of-living index, as proposed in the 
Federal Civil Penalties Inflation Adjustment Act, S. 1014.

2. NSWI recommends penalty increases of:
a. S50,000 (up from $10,000) for a willful violation.
b. $10,000 (up from SI,000) for a serious violation.

B. Penalty settlement guidelines.
1. Penalty reductions must not exceed 30%.
2. Settlement discussions must not occur until after abatement of hazardous 

conditions.

National Safe Workplace Institute
122 South Michigan Avenue 

Suite 1450 
Chicago, Illino is 60602 

(312) 939-0690
Page I
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3. Written rationalizations for any reduction must be made available to all 
concerned parties.

4. Settlements overS 100,000 should be entered into U.S. District Court records.
C. Criminal penalties.

1. Current maximum fine of S10.000 and a six month prison sentence for 
an individual or a corporation are too weak.

2. An increased fine of S250.000 for an individual and S500.000 for a corporation 
(as proposed by former Assistant Attorney General William Weld) should set 
the new standard.

D. Willfulness.
1. The current willfulness standard, requiring an employer to have a history of 

previous citations, and subsequently to have a repeat violation involving a 
fatality, makes it very difficult to convict serious offenders.

2. A new definition of willfulness, based on the California penal code, should be 
adopted.

E. Reckless endangerment.
1. A new standard for reckless endangerment should be based on the following 

criteria:
a. Any violator with one serious or willful violation during the previous 

four years would potentially be liable of reckless endangerment.
b. Willfulness would not be considered in applying the reckless 

endangerment test.
c. Reckless endangerment would carry a maximum fine of $100,000 and 

a prison sentence of one-to-five years.
F. Fatalities.

1. Increase penalties for violations involving fatalities to a maximum prison 
sentence of 20 years, as proposed in S. 2518.

Title Four: Public W elfare Cost Recovery

A. In cases where federal funds provide suppon for victims of job-related injury or illness, 
the government should litigate to recover costs from employers for standards-related 
violations.

B. The Departments of Labor and Justice would litigate under this provision.

Title Five: Rights of Local and State Governm ents

A. Current case law discourages a state or local government from pressing criminal 
charges against an employer in a federally-regulated OSHA state.

B. Federal preemption of state or local laws, including criminal laws, which provides 
more stringent job safety and health standards should be prohibited, as proposed in S. 
2518.

Title Six: S tate-PIan States

A. State-PIan States should be encouraged to experiment in developing safer workplaces 
by providing a grant program for special initiatives.

B. The Secretary of Labor should develop standard reporting measures for State-PIan 
States and make repons available to the public.

C. Workers in State-PIan States should have the right to demand inspections by federal 
officials when state inspections fail to eliminate hazardous conditions.

D. The Secretary of Labor should terminate inadequate State-PIan programs.
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Title Seven: Safety and Health Standards

A. The revision of existing standards and promulgation of new standards lags far behind 
sound scientific knowledge.

B. The Secretary of Labor's responsibility to promulgate standards should be strengthened 
by:

1. Reasserting the right to propose individual standards.
2. Reasserting the right to promulgating consensus standards.

Title Eight: Licensed Technicians

A. In oversight of all high-risk activities, the law should:
1. Require licensing of all key supervisory personnel.
2. Provide general definitions of the work functions to be supervised by licensed 

technicians.
B. An employer’s failure to comply with this provision should constitute a serious 

violauon.

Page 3
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be e v al u at e d on a c a s e - b y - c a s e  basis. In fact, t o m o r r o w  the 

N SW I  wil l releas e a r ep o rt  w h i c h  is hig hl y c r i t i c a l  of a state 

run p r o g r a m  of a M i d w e s t  state. If that p a r t i c u l a r  p r o g r a m  

do es  not show im me d ia t e improvement, the NSWI w i l l  r e c o m m e n d  

t ha t  the Sec re ta ry of Labor take acti on to retu rn  it to f e d­

eral  control.

For the record, NS W I favors Proposition 97 w h i c h  w i l l  p r o­

vide a m a nd a te  to r et u rn  job s a fe ty  and health in C a li f o r n i a ' s  

pr iv a te  sector to st a te  jurisdiction. The NSWI take s this p o s­

ition beca u se  of its p r o f e s s i o n a l  judgment that fe de ra l  j ur i s­

diction, unless d r a s t i c a l l y  c h a n ge d  from its p r e s e n t  form, will 

res ul t in s ub s ta n t i a l l y  mo r e job-rela te d f a ta l it i es  a nd  injuries. 

More over, state job s a fe ty  and health re gul a ti o n in C a l i f o r n i a  

w as  c l e ar l y e c o n o m i c a l l y  bene fi c ia l  to both e m p l o y e r s  a n d  to the 

state' s taxpayers.

The re mainder of this t e s t i mo n y is d i v i d ed  in t o two  parts. 

First, the NSWI wi ll  focus on its criticisms of the U.S. O c c u­

pa t i o n a l  Saf ety and H e a l t h  A dm in i s t r a t i o n  (OSHA). Thi s e x a m i­

nat i o n  w i l l  d e m o n s t r a t e  w h y  r eg u la t o r y  pro g r am s th a t e x i s t e d  until 

J u l y  1, 1987, we r e p a r t i c u l a r l y  ef f ective in r e d u c i n g  job -r el ated 

inj uries.  Second, the NSWI w i l l  ex amine w h a t  l e v e l s  o f  j o b - r e­

lated f at alities  and c o st s  C a l i f o r n i a  would have e x p e r i e n c e d  if 

s a f e t y  regula ti o n had been u n d e r  federal jurisdi ction. T h is  re­

v i e w  wil l consider o v e r a l l  fatalities wi t h  a m o r e  d e t a i l e d  look
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Backgr ound

The N a t i o n a l  Safe Workplace I n s t i t u t e  (NSWI) is a 501(c )3 

n ot - fo r - p r o f i t  o r g a ni z at i on  based in Chicago. The NSWI's primary 

a ct i vi t ie s incl u de  i nvestig at iv e research/ intervention, and social 

service d e d i c a t e d  to safer and he a lt h i e r  w o rk p la c es .  The NSWI's 

p ri ma ry  funders are the Joyce Foun dation, the J. Roderi ck  MacArt hu r 

Foundation, and the Chi ca g o R es ou rc e Center.

Since the NSW I was established in 1987, it has engaged in a 

numbe r of n a t i o na l and regional job s a f e t y  and h e al th  studies.

The NSWI has e s t a b l i s h e d  a national r e p u t a t i o n  for its work in 

e va lu a ti n g a w i d e  v a r i e t y  of o c c u p a t i o n a l  s a f e t y  and health is­

sues and for its l ea d er sh i p in changin g p u b l i c  policy.

Introduction

The NSWI fully supports rasto ri ng  C a l i f o r n i a ' s  private sector 

job safety a nd  h e a l t h  jurisdiction to s t a t e  government. In the 

U.S., 20 sta te g o v e r n m e n t s  have s u c c e s s f u l l y  p e t i t i o n e d  the Secre- 

taiy of L a bo r for the right to reg u la t e job s a f e t y  and health. In 

turn for this respo ns ib ility, the fe de ra l  g o v e r n m e n t  will pay up 

to 50% of the c o s t  of program  ad m in istr at io n.

The NS WI  n e it he r  favors nor oppo s es  the idea of state job 

safety regulation. The NSWI believes that state programs should
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be ev aluated on a c a s e - b y - c a s e  basis. In fact, t o m o r r o w  the 

NS WI  will release a re po rt w h i c h  is highly c r i t i c a l  of a state 

run p r o g r a m  of a M i d w e s t  state. If that p a r t i c u l a r  p r o g r a m  

doe s not show  im me d ia t e improvement, the NSWI w i l l  r e c o m me n d 

that the Secretary of Labor take action  to r eturn it to f e d­

eral control.

For the record, NSWI favors P ro p os it i on  97 w h i c h  w i l l  p r o­

vide  a manda te  to ret ur n job s a f et y and hea lt h  in Ca l if o r n i a ' s  

private sector to s t a te  jurisdiction. The NSWI takes this p o s­

ition be ca us e of its p r o f e s s i o n a l  judgment th at  fe de ral j u r i s­

diction, unless d r a s t i c a l l y  c h a n g e d  f r o m  its p r e s e n t  form, will 

result in s u b s t an ti a ll y  more j o b-rel at ed  f a ta l it i es  and injuries. 

Moreover, state job sa fety and health r eg u l a t i o n  in C a l i f o r n i a  

w as  cl early e co n om i c a l l y  b e n ef i ci a l to both e m p l o y e r s  and to the 

state's taxpayers.

The remainder of this te s ti m on y  is d i v i de d  into two  parts. 

First, the NSWI wi l l focus on its cri ticisms of th e  U.S. O c c u­

pati on al Safety and H e al t h A d m i n i s t r a t i o n  (OSHA). This e x a m i­

nation wi l l d e m o n s t r a t e  w h y  r e g ul at o ry  pr og r am s  that e x i s t e d  until 

J u l y  1, 1987, were p a r t i c u l a r l y  e ff e ct iv e in r e d u c i n g  jo b- r el a te d 

injuries. Second, th e NSWI wi ll  ex am ine w h a t  l e v e ls  of j o b - r e­

lated fatalities and  costs C al i f o r n i a  would h a ve  e x p e r i e n c e d  if 

s afety regula tion had been u nd e r federal juris diction. T h is  r e­

vi e w  will consider o v e r a l l  fatalities w i t h  a m o r e  d e t a i l e d  look



at the construction industry. Wh ile NSWI hopes ot he rw is e , it 

is diffi cult to e n v i s i o n  a scenario for the next f iv e  years where 

the federal g o v e r n m e n t  wo ul d  adopt a r e g u l a t o r y  s y s t e m  as c om p re­

hensive and as e f f e c t i v e  as that wh ic h e x i s t e d  here un t il  1987.

In closing this p a r t  of this testimony, it is im per a ti ve  

that the reader u n d e r s t a n d  that regulat or y p o s t u r e  is on l y  one 

of several elements th at  influences jo b- related fatality, injury, 

and disease levels. An important factor is workers' compensation. 

As a general rule, t h e r e  is an inverse r e l a t i o n s h i p  b e t w ee n  the 

level of workers' c o m p e n s a t i o n  benefits and jo b -r e l a t e d  f a ta li­

ties. In other words, higher average c o m p e n s a t i o n  c l a i m s  yields 

to the recipients c o r r e s p o n d  to lower fa t al i ty  level s in the 

state. In other words, a state can almost a s s u r e d l y  r e du ce  fa t­

ality (and injury) l e v e l s  by increasing workers' c o m p e n s a t i o n  

benefits.

California is an ex c ep ti o n to this i m po rt a nt  rule. C a l i­

fornia, at best, p r o v i d e s  only average workers' c o m p e n s a t i o n  

benefits. As w e  can see in Table 1 below, C a l i f o r n i a  has very 

m o d e st  benefit levels.

T able 1. 1984 Workers'  Compensation A v e r a g e  B e n e f i t  Levels

State
CA LIF OR NI A

A v e r a g e  per C a s e
$ 7,192.29
$ 15 , 07 9. 9 3 
$ 2,850.72
S 1 0, 05 6 . 8 9  

$ 3,421.33

Illinois
Indiana
Virginia

Washing ton



As T a b l e  1 shows, C a l i f o r n i a  trails two of the five states 

c o n s i d e r e d  in terms of wor kers' comp e ns a ti on  b e n e f i t  levels. 

However, Ca li f or n ia  w o r k e r s  are much less likely to d i e  on -t he- 

job than are wo rkers in a ny  of the states included in this group. 

Inc id en tally, Indiana, Vi rg i ni a , and W a s h i n g t o n  are stat es , like 

C al i fo r n i a ,  w h er e the s t a t e  g o v e r n m e n t  has ju r is di ction o v e r  job 

s a f e t y  a n d  health.

C a l i f o r n i a  has d e m o n s t r a t e d  a v e r y  im po rt ant l e s so n  for 

job s a f e t y  and health advocates. The lesson is that s t r o n g  en­

forc emen t and m o de r a t e  workers' c o m p en s at i on  ben ef i t l e v e l s  are 

strong in du c em e nt s  to e m p l o y e r s  to p r e v e n t  job injuries. In fact, 

it is r e a s o n a b l e  to project,  absent a return to a s tr o ng  regulatory 

regime, th at  job-i nj ur y and fatality levels in C a l i f o r n i a  wil l 

e v e n t u a l l y  rise to the l e v e l s  of states wit h c o m p a r a b l e  workers' 

c o m p e n s a t i o n  benefit levels.

P e d e r a l O S H A

O n e  l e s s o n  can be l e a r n e d  fro m federal OSHA's p e r f o r m a n c e  

over the l a s t  eight years. The lesson: L e a d e r s h i p  is c r i ti ca l

t o  s o u n d  re gu lat ion. T h e r e  can be no que s ti o n that the federal
\

g o v e r n m e n t  bac ke d away f r o m  s trong r eg u la t io n  in the e a r l y  a nd 

m i d - 1 9 8 0 s .  Since 1986, fe d er a l OS HA  has e n g a ge d in some w i d e l y  

v i s i b l e  p e n a l t y  actions a g a i n s t  major corporations, a r e v e r s a l  

of  its "be nd ed -knee" a p p r o a c h  du ri ng  the ea rl y ye ars of t he  d e­

par t i n g  Ad m in i st ra ti on. However, this rev ersal is far le ss  than



wh at m e e t s  the eye. T h e  NSWI researched federal O S H A ' s  me ga - 

fines. As NSWI r e p o r t e d  (1), federal OSHA's m e g a - f i n e s  nearly 

always r e s u l t e d  in m e g a - s w e e t h e a r t  deals. Indejd, O S H A  seld o m 

gains m e a n i n g f u l  a b a t em e nt  in turn for penalty r e du c t i o n .  It 

is p o s s i b l e  that this d e a l m a k i n g  strateg y has g r e a t l y  w e a k e n e d  

the r e s p e ct  employers h a v e  for OSHA. In r ev ie wing fin e c o l l e c t­

ion d a t a  co mp il ed by t he D e pa r tm en t  of Labor's I n s p e c t o r  General, 

N S W I  f o un d - o u t  that less than 24% of U.S. e m p l o y er s  c i t e d  by 

O SH A  pa id  their fines in a tim el y fashion(2). No b u s i n e s s  or 

s t at e  g o v e r n m e n t  could t o l e r a t e  such a debt c o l l e c t i o n  record.

C A L / O S H A  Ve rs us  Federal OSHA

T h er e  are several k e y  di f fe re nces in the o p e r a t i o n s  of fed­

eral O S H A  and what w as  CA L/OSHA.  In general, f e d er a l O S H A  lacks 

t h e  tools and /or the w i l l  to exercise the level a nd  s c o p e  of e n­

forcement  that existed in California. As we  w i l l  see .later in 

this testimony, that d i f f e r e n c e  can be meas ur ed  in lives.

T h e r e  a re key e l e m e n t s  in any prog r a m d e s i g n e d  to g a i n  safety 

a n d  h e a l t h  compliance. T h e s e  ele ments really c a n  be g r o u p e d  into 

three areas: standards, enforcement, and education. F o r  the p ur­

pos e  of this report, e d u c a t i o n  wi ll  not be c onsi de re d. However, 

the e d u c a t i o n  function t a k es  on sp ecial meaning w h e n  e m p l o y e r s  

k n o w  th at  the standards w h i c h  have been p r o m u l g a t e d  a r e  s o u n d  and 

w i l l  be f ai t hf ul l y e n fo rc ed. Economists have d e m o n s t r a t e d  that 

employers  wa n t to inject as m u c h  c er t ai nt y as p o s s i b l e  into their



- 6 -

Tettimony

bu si ne ss o p er at io ns. Safe ty-orien te d e m p l o ye r  strongly fa v or  

sound r e g u l a t i o n  and enforcement, p a r t i c u l a r l y  j f the r e g u l a t i o n  

re sults in an even p l a y in g  field, fo rc ing u n s a f e  c o m p e t i t o r s  to 

inve st in s a f e t y  measures.

S t a n d a r d s . The record of federal  O S H A  in p r o m u l g a t i n g  e f­

fec tive  s t a n d a r d s  is poor. Indeed, n e a r l y  all of the s t a n d a r d s  

p ro m ul g a t e d  by OS H A  in recent years c a m e  as a result of l i ti g a t i o n  

by p u b l i c  i nt erest gr ou ps or org anized labor. T e s t i m on y b e f or e  

the U.S. S e n a t e  ea rlier this year d e m o n s t r a t e d  that OSH A has 

s u f fe re d  f r o m  a sh o rt a ge  of will to r e g u l a t e  and s u f f i c i e n t  r e­

sour ce s (3). Likewise, the U.S. O f f i c e  of M a n a g e m e n t  a nd B u d g e t  

be gan d e m a n d i n g ,  in the early 1980s, e x t e n s i v e  c o s t - b e n e f i t  

a n al ysis for e a c h  regulation, an i n t e r v e n t i o n  w hi c h e f f e c t i v e l y  

s t a l le d  O S H A ' s  ru l em a k i n g  process (4).

T h e  st o ry  in Ca li f or n ia  was s u b s t a n t i a l l y  dif ferent. U n t i l  

recen tly, ther e app e ar ed  to be strong, b i p a r t i s a n  sup po r t for 

CAL/ OSHA. T h e  d i f f e r e n c e s  that e m e r g e d  over time we r e d r a m at i c.  

C A L / O S H A  s u c c e s s f u l l y  promu lg at ed s t r i c t e r  e x p os ur e  l imits  fo r  267 

chemica ls, i n cl u d i n g  23 reproductiv e ha z ar d s,  29 c a n c e r - c a u s i n g  

a gents, and 34 p e s t i c i d e s  (5).

M o r e  im p or t an t ly ,  CAL /O S HA  p r o m u l g a t e d  e f f e ct i ve  s t a n d a r d s  

for the c o n s t r u c t i o n  industry. C A L / O S H A  has a c o n s t r u c t i o n  p e rm i t 

system, and  re g ul a t i o n s  concerning logging, p et r ol e um  d r i l l i n g
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and production, crane op eration, high hazard  tunneling, a c c i­

dent  pr eve n ti on  programs, and high v o l t a g e  line work. By 

comparison, the federal g o v e r n m e n t  has not pr o mu l g a t e d  s t a n d a r d s  

for an^ of these areas.

T he  absence of fe d er a l reg ulations  does not m e a n  that 

fe deral OSHA does not regulate. However, the absence of s t a n­

dards forces OS H A  to rely on wh at is known as the g e n e ra l  d u t y  

clause. The ge neral d u t y  c l au s e has been i n c o n s i s t e n t l y  a p p l i e d  

by federal OSHA, a source of irritation for man y em ploy e rs .  E m­

ployers are e n t i t l e d — and should d e m a n d - - c l e a r  rules.

E n f o r c e m e n t . C al if o r n i a  a ut h or i ti es  learned s e v e ra l  y e a r s  

ago that strict e n f o r c e m e n t  is an im p o rt a nt  tcol for a c h i e v i n g  

compliance. Clearly, n e i t h e r  the fed er al  go v er n m e n t  nor C A L / O S H A  

have pro po se d a level of fines w h ic h  co uld force e m p l o y e r s  into 

bankruptcy. For the fed e r al  government, the a b s en c e of s i g n i f i­

cant pe na lt ie s me an s that the g o v e r n m e n t  must rely, in l ar g e part, 

on the good intentions of those e m pl oyers w h o  c o n s i s t e n t l y  av o id  

com pliance. Here, once again, C A L / O S H A  has d i f f e r e n t i a t e d  itself 

from the federal g o v e r n m e n t  in two ve r y  im portant ways. First, 

C A L / O S H A  could dem and i m m e d i a t e  a b a t em en t  or c o r r e c t i o n  of u n s a f e  

w o r k i n g  conditions. By  comparison, the federal gov er n m en t , if 

req uired, must seek a c o u r t  order. That di f fe r e n c e  a l o n e  has p r o b­

ably c o s t  lives. The r i g h t  to seek immed iate a b a t e m e n t  is c r i t­

ical and cannot be ad e qu a t e l y  emphasized.



The second e n fo rc e m e n t - r e l a t e d  issue c o n c e rn s the use of 

criminal pr osecu t io n s.  The National Safe W o r k p l a c e  Institute 

has studied the federal gover nment's r e c o r d  in considerable d e ­

tail. The r e c o r d  is s ho ck ingly weak. S i n c e  1981, the federal 

governm ent has i n d i c t e d  only two firms. O n e  fi rm  w a s  convicted 

and another was ac q ui te d.  A third, r o n - i n d i c t e d  f i r m  arranged 

for a plea bargain. D u r i ng  that same pe riod, the State of C a l i­

fornia achie ved 112 su cce s sf ul  pr os e cu ti o ns .  The message: C a l­

ifornia will e n f o r c e  the law when e m p l o y e r s  take actions that 

threaten lives. The federal go ve r nm e nt  d o e s  not.

So W h a t ?

To this point, we have reviewed i m p o r t a n t  dif fe rences in 

job safety e n f o r c e m e n t  between  what was C A L / O S H A  and the f e d e r­

al government. This le f t that task of e v a l u a t i n g  the impact of 

these two s t r a t e g i e s  on: (1) Lives -saved; and (2) Potential

costs. The a n a l y s i s  c o n d uc t ed  by NSWI i n d i c at e s that continued 

jur isdiction by the fe de ra l government, g i v e n  c u r r e n t  trends, 

wi ll  result in s u b s t a n t i a l l y  more j o b - r e l a t e d  fatal it ies in C a l­

ifornia is f ut u re  years. Indeed, short of r e s t o ri n g CAL/OSHA, 

t he only wa y  for C a l i f o r n i a  lawmakers to  p r e v e n t  an increase in 

fatalities wil l b e  t o  s h ar pl y  increase wo rkers' compensation. 

Otherwise, there w i l l  not be adequate i n c e n t i v e  for California 

em ployers to p r e v e n t  job- related f at a li t i e s  and injuries.

A word of c a u t i o n  is in order. The a n a l y s i s  that follows



relies heavily on d e a t h  c er ti ficate data. O t h e r  job safety and 

health related s t a t i s t i c s  are unreliable. For example, both 

the Bureau of L a b o r  S t a t i s t i c s  (BLS) and the N a t i o n a l  Safety 

Council (NSC) rely, to so me extent, on e m p l o y e r  surveys, which 

is a poor w ay  to c o l l e c t  such important data. W h i l e  death c e r­

tificates  p r o v id e  th e bes t information ava il a b le ,  we do  not know 

how much u n d e r r e p o r t i n g  by  cornoners of p r o p e r  ca u se  of death 

m a y  exist. For the p u r p o s e  of this an a ly s is , there is no reason 

to believe that C a l i f o r n i a  coroners u n d e r r e p o r t  prop er cause of 

death mo r e than c o r o n e r s  in other states.

N IO S H Fatality Data

The best a v a i l a b l e  s ourc e of i n f o r m a t i o n  concer ni n g job 

related fatality d a t a  is the National  I n s t i t u t e s  of Occ up a ti o na l  

Safety and Health (NIOSH) w h i c h  pu rc h as e s d e a t h  ce r ti fi cates 

from all states. N I O S H  has analyzed the c a u s e  of death in each 

instance. Recently, N IO S H released a s ur v ey  r e p o r t  co vering job 

related fatalities f r o m  1980-1985. NSW I u s e d  N I O S H  da ta  to 

assess Ca l if o r n i a ' s  e x p e r i e n c e  as c o m p a r e d  w i t h  s e l ec t ed  State 

Plan (state re gulated) states and w i t h  s e l e c t e d  federally r e g­

ulated  states. T a b l e  2 (page 10) r e v e a l s  tha t C al i fo r n i a  would 

ha ve  ex pe rience d 203 a d d i t i o n a l  dea ths p e r  y e a r  d u r i n g  the N I O S H  

re porti ng  period if it had be en  under fe de r a l jurisdiction.

It is like ly t ha t  future fatalities w i l l  s i g n i f i c a n t l y  o u t­

pace the 203 a n n u a l  f atality rate r e p or t ed  in T a b l e  2, since
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California's a c tu a l r e d u c t i o n  in job-related fatalities was 

dr o pp i ng  at \ m u c h  f a s t e r  rate during the end of the reporting 

pe ri od  (1984-1985). D u r i n g  that same period, the w e a k  e n f o r c e­

me n t  of the d e p a r t i n g  f e de ra l  Admin is t ra t io n was r es u lt in g in 

an increase in the rate of fatalities, p a r t i c u l a r y  for high-risk 

w o r k e r s  (7). Again, it is important to e m p h a s i z e  that strong 

enf orceme nt  will s t i m u l a t e  investments in s a f e t y  equipment, 

w o r k e r  training, and s a f e t y  personnel, c a u s i n g  a r ippl e effect 

in fatality and  i n ju ry  reductions.

Table 2. F a t a l i t y  Co mp arisons B e t w e e n  C a li f o r n i a  
a nd  S e l e c t e d  States, 19 8 0-198 5

F a t a l i t y  Rate Per A v e r a g e  Annual
Category 1 0 0 ,0 0 0 Workers F a t a l i t i e s

California 7.1 739
Federal G r ou p * 8.4 876
State Group* 9.7 1,008
Fed/State A v e r a g e  9.1 942
D i f f e r e n c e ............................................... 203

♦Federal Group: Flor ida, Illinois, Ohio. Pennsylvania,
and Texas.

**State Group: Indiana, Kentucky, Mi chigan, Oregon,
a n d  Washington.

C o m p i l e d  by  NSWI from N I O SH  Data.

There is r e a s o n  to b e l i e v e  that C a l i f o r n i a ' s  co ro n er s d o  

a m o r e  accurate job in r e c o r d i n g  the c a us e  o f  d e a t h  California 

has a strong D e p a r t m e n t  o f  Publ i c Health a n d  c oron er s receive 

p r i m a r y  medical reports. In general, other states are far less
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sys tematic  and complete. Preliminary r e s u l t s  f r o m  a study being 

c o n d u c te d in O k l a h o m a  i nd i c a t e  that c o r o ne r s t h e r e  u n de r re po r t 

job -related d e a th s b y  50% (8). If one w e r e  to a s s u m e  that C a l i f­

ornia  co ro ne rs r e c o r d  the cause of death  m o r e  a c c u r a t e l y ,  then 

it is p o s s i b l e  chat the d i f f e r e n c e  could be an a d d i t i o n a l  50 or 

m o r e  d eaths per year.

C onstruction

Pr obably the m o s t  im p or ta nt research on s a f e t y - r e l a t e d  f a t­

alities was d o n e  in 1987. This study c o n s i d e r e d  o n l y  safety r e­

lated d e a th s  in the 35 m o s t  populous U.S. c i t i e s .  Th is  analysis 

rank ed these c i ti e s by fatalities per b i l l i o n  d o l l a r s  worth of 

c on s t r u c t i o n  (9). T h e  e c o n o m i c  value of the c o n s t r u c t i o n  was r e g­

ionally w e i g ht e d to e l i m i n a t e  distortions f r o m  h i g h  cost of living 

cities. C a l i f o r n i a ' s  m a j o r  cities (San F r a n c i s c o ,  Lo n g  Beach,

San Diego, Los An g el es ,  a n d  San Jose) r a n k e d  at t he  bottom.

T a b l e  3. U r b a n  C o n s t r u c t i o n  Fa tality R a t e s f 19 7 9- 1 98 6

Safety-Relat ed D e a t h s  P e r
C a t e g o r y  Fataliti es B i l l i o n  Dollars

Ca lif o rn i a 56 1.26
Fe deral G r o u p *  272 5.89
State G r o u p *  79 4.26
Fe d/ S ta t e A v e r a g e  176 5.08
D i f f e r e n c e ............................................... 170

♦Federal Group: N e w  York, Denver, J a c k s o n v i l l e ,  H o u s­
ton, and Kansas City.

♦♦State Group: Memp hi s,  Seattle, B a l t i m o r e ,  Honolulu,
and Detroit.

C o m p i l e d  by NSW I f r o m  d a t a  collected by T h e  N e w  Y o r k  Times
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Table 3 clearly s uggest s that under fe deral regulation, we 

c a n  expect 170 additional constru ct io n f at al i ti e s ea c h  y e a r  just 

in California's m aj or  cities! If just the f a t a l i t y  level from 

f e d e r a l l y  regulated c i t i e s  w e r e  considered, then C a l i f o r n i a  fat­

ali ties  w ou l d have i n c r e a s e d  b y  206 or by 467%! This d a t a  and 

a n a l y s i s  is important b e c a u s e  construction r e m a i n s  the m o s t  s i g­

nif i c a n t  source of o c c u p a t i o n a l  death in the U.S. Also, it d e m­

onst r a t e s  t he impact that CAL/OSHA, with its t h o u g h t f u l  a nd e f­

fective  programs, had on th e  lives of C a l i f o r n i a  workers.

E c o n o m i c s  of Job Safety 

Job safety and h e al th  p r o gr am s  have im p o rt a nt  e c o n o m i c  im pl i­

cat i o n s  for workers, emp lo y e rs ,  and government. In the U.S., the 

c o s t  of a job-related i nj ur y  is seldom in t er n a l i z e d  to the b u s­

iness en vi ron ment that g e n e r a t e d  the injury. W h e n  costs  a re  s u c­

ces s f u l l y  internalized, e m p l o y e r s  have s u f f i c i e n t  i n c e n t i v e  to in­

v e s t  in injury- prevention strategies. Until 1987, C a l i f o r n i a  

a d o pt ed  a pr ogram of s t r o n g  re gulation and e n f o r c e m e n t ,  fe at uring 

i m m e d i a t e  hazard a b a t e m e n t  a nd  the potential for c r i m i n a l  e n force- 

ment. U nl i ke  other st ate s, C al if or nia has a v o i d e d  d r a m a t i c  in­

cre a s e s  in workers' c o m p e n s a t i o n  levels as a m e a n s  of i n j u r y  p r e­

vention.

The National S a fe t y C o u n c i l  (NSC) has e s t i m a t e d  the c os t  of 

a j o b- r e l a t e d  fatality at $460 ,0 0 0 and the c o s t  of a job-related 

inj ur y at $12,600 (10). S i n c e  the NSC is l a r g e l y  i nd us tr y funded,
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t h e r e  is reason to b e l ie v e that costs are not o v e r - s t a t e d .  We 

c a n  a ssume  that 25% of thes e c o s t s  are e x t e rn a li ze d  to the p u b­

lic. Tabl e 4 shows the cost impact of job- related fatal ities 

o v e r  o ne-year  and f i v e - y ea r  ti me  horizons.

Table 4. J o b - R e l a t e d  Patality C o st s
(In m i l l i o n  dollars)

F a t a l i t y  Total On e  P u b l i c  One Total F i v e  P u b l i c  Five
L e v e l  Year Costs Yea r C osts Year C o s t s  Y e a r  Costs

100 $ 46 $ 11.5 $ 230 $ 57.5
150 $ 69 $ 17.3 $ 345 $ 86.3
200 $ 92 $ 23.0 $ 460 $115.0
300 $138 $ 34.5 $ 690 $172.5

Source: NSWI c a l c u l a t i o n s  based on N a t i o n a l  S a f e t y
Council i n j ur y co s t  estimates.

Based on the p r e c e d i n g  a n a l y s i s  of fatalities in fe d erally  

r e g u l a t e d  envi ronment s,  it is high ly  possible th at  Ca l iforn ia 's  

fatali t ie s  could i n c re a se  by 300 per year. F a t a l i t i e s  a r e  only a 

small part of total j o b - i n j u r y  costs. One should e x p e c t  that in­

juries w i l l  increase by at l e a s t  30,000 a year. By u s i n g  the NSC's 

$ 1 2, 6 00  cost estimate, the p r o j e c t e d  cost of i n j u r i e s  w i l l  be 

$ 3 7 8  m i l l i o n  annually. The e x te r n a l i z e d  cost of i n j u r y  in C a l­

ifornia  can be c a l c u l a t e d  by  m u lt i pl y in g  the a v e r a g e  workers' com­

pe n s a t i o n  c l ai m ($7,200) by t h e  number of injurie s (30,000) which 

e q u a l s  $216 million. O n e - f o u r t h  of that cost, $54 m i l l io n,  is p r o­

ba b l y  absorbed by t he  public.

There is little d o u b t  th at  increases in j o b - r e l a t e d  injuries 

w i l l  res ult in e normou s i n c r e a s e s  in workers' c o m p e n s a t i o n  costs.
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Moreover , the insurance i n d u s t r y  be l ie v es  that a 1% i n c r e a s e  in 

i nj u r i e s  will increase the c o s t  of workers' c o m p e n s a t i o n  to  C a l­

ifornia em ployers by at least $40 mil lion. Workers' c o m p e n s a t i o n  

c os ts  in California co ul d  e a s i l y  increase by $250 m i l l i o n  annually.

C o n c l u s i o n

Th is  a n al ys is  has not t o u c h e d  upon the s oc i al  c o s t s  a s s o c i­

ated wi th  job-related f a t a l i t i e s  and injuries. Each d a y  c h i l d­

ren will  w a i t  at the d i n n e r  t a b l e  for a p a re n t w h o  w i l l  n ev e r 

arrive. The agony a s so ci a t e d  w i t h  that e xp e ri e n c e  s i m p l y  cann o t  

be q u a n t i f i e d  or justly c o m p e n s a t e d .  Unle ss one b e l i e v e s  that 

the fe deral government is go i ng  to d r a s t i c a l l y  alte r its r e gu l a t o r y  

and e n f o r c e m e n t  strategies, t h e r e  will be sharp i n c r e a s e s  in in­

juries and fatalities and c h i l d r e n  w i th ou t  a parent. C A L / O S H A ' s  

imp act c a nn o t be disputed. W i t h o u t  question, the f u t ur e co st s of 

in cr ea sed fatalities a nd  i n j u r i e s  wil l g r e a t l y  e x c e e d  the $8 

m i l l i o n  that CAL/OSHA cost C a l i f o r n i a  taxpayers in 1987. The 

NSWI  trusts that this t e s t i m o n y  will ass ist C a l i f o r n i a n s  in coming 

to an in f or m e d  judgment on P r o p o s i t i o n  97.
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Foreword
This report has been some time in the making. 

Several months ago, representatives from the Founda­
tion ror the Advancement of Industrial Research (FAIR), 
a not-for-profit corporation concerned about protecting 
Indiana workers' safety and health, contacte*1 us after 
the horrible industrial disaster at Bastian Plating in 
Auburn which claimed five lives.

Growing out of this initial contact was a recogni­
tion that FAIR and the National Safe Workplace Insti­
tute (NSWI) shared an  interest in promoting workplace 
safety.

Since we wanted to study a state th a t was ro t 
under federal OSHA Jurisdiction, we quickly had a 
convergence of interest. Thus. FAIR commissioned us 
to prepare a report evaluating Indiana's record of pro­
tecting worker safety and of compensating the victims 
of workplace accidents.

In the ensuing period, we learned th a t many men 
and women care deeply about the Job safety crisis in 
Indiana. In conducting our study, we benefited from the 
insights of num erous individuals, both on and off-of- 
the record.

FAIR was enormously helpful in tracking down 
docum ents and in getting to know those who make a 
difference and those who do not. This project, we trust, 
will be the starting point of an enduring relationship. 
While the National Safe Workplace Institu te’s origins 
arc substantially different from those of FAIR we have 
a common bond in our dedication to drama tically 
reduce Job-related deaths and injuries and to protect 
the dignity of Indiana workers and their families.

This project benefited from the special skills of 
David L. Nichols who recently resigned as NSWI’s 
Director of Program Development to accept a new 
position with the Jacobs Engineering Group. Mr.



Both men and women are the victims of 
workplace homicide in Indiana. Anytime someone 
dies, it is a tragedy. It is our utm ost responsibility to 
leam  from those deaths, to make sure tha t the same 
does not happen again. Shamefully, Indiana's leaders 
have not learned these important lessons. This report 
m ust help. That is our d u tj .

We invite Indiana’s political leaders, particularly 
the new Governor, tojoin with us in meeting the victims 
and family members in Indiana’s sorry job safety 
legacy. Perhaps the new Governor will leam the 
lessons which his predecessors did not.

In closing, we dedicate this report to the children 
of victims whose lives will be shortchanged by this 
leadership breakdown. May their children not be so 
cheated.

Nichols added greatly to NSWI and will be missed.

Sincerely,

Joseph A. Kinney 
Executive Director
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T he  w o r k in g  m e n  a n d  
w om en o f  In d ia n a  a re  no t 
m e a n in g f u l l y  p r o te c te d  
fro m  unsa fe  w o rkp la ce  co n ­
d it io n s  a n d  once they a re  in ­
ju re d ,  co m pensa tion  is  a t  
p o ve rty  levels.

Chapter One
Introduction

In 1970. the U.S. Congress passed the Occupa­
tional Safety and Health Act (Job Safety Act), a law 
designed to ensure men and women safe 'md healthy 
workplaces. Passage of the Job  Safety Act, combined 
with sta te workers' compensation laws, offered workers 
the promise of workplaces free of Job-related Injury or 
death.

On a national level, the U.S. has fallen far short 
of tha t goal. For Indiana, the results have been even 
more dismal. The working men and women of Indiana 
are not meaningfully protected from unsafe workplace 
conditions and once they are injured, compensation is 
at poverty levels.

The Job Safety /  ct provides state officials with a 
choice. Under law a state can gain Jurisdiction of Job 
safety and health regulation if that state can assure the 
Secretary of Labor th a t it is willing and able to provide 
its workers with Job safety protection equal to tha t 
offered by the federal government. In turn , the federal 
government will make grants of up to 50% of the costs 
of the program. Indiana is one of 20 sta tes which has 
assum ed Jurisdiction for Job safety and health.

In this report, we strive to accomplish several ob­
jectives. We will evaluate Indiana’s Job safety statistics 
relative to its neighboring sta tes-M ich igan . Ohio, 
Kentucky, and Illinois.

These are the states which will compete with In­
diana for new Jobs and economic growth. Indeed. 
Indiana business groups argue tha t excessive regula­
tions or a “generous" workers* com pensation program 
will Jeopardize future economic opportunities for Indi­
ana businesses and workers alike. These claims will be 
examined during the course of this report.

Also, this report will focus on the effectiveness of 
the state agercy charged with protecting workplace
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Chapter Two
How Does Indiana Rate 

in the Midwest?

Public official have boasted th a t Indiana is the 
tenth safest state in the U.S.1 Hoorlers could be proud 
of such  a ranking— if only it were true. The favorable 
Indiana ranking depends upon a 1984 U.S. Bureau of 
Labor Statistics (BUS) study. A study th a t BLS officials 
have acknowledged ns flawed because it depends on 
voluntary reporting by employers with 11 or more em ­
ployees.

U.S. job safety and health statistics are signifi­
cantly flawed, as a 1987 National Academy of Sciences 
report revealed.2 Recent government action shows that 
employers dramatically underreport workplace injuries 
and even fatalities.3

The most reliable study available was published 
by the National Institute of Occupational Safety and 
Health (NIOSH). It paints a far different picture of 
Indiana. The NIOSH study used a form of evidence 
which is hard to refute, death certificates.4 The NIOSH 
study team looked at death certificates in all 50 states 
and found Indiana to be far above average for the U.S.

Indiana’s fatality results are even less impressive 
when one considerr that the states with the highest 
death rates are heavily rural states such Alaska, Idaho, 
Montana, South Dakota, and Wyoming. These states 
have high fatalities because of population dispersion 
and the problems which exist in getting proper medical 
treatm ent to seriously injured workers. In other words, 
a M ontana worker has a m uch higher chance of dying 
from a  workplace accident than  a similarly injured 
worker in Indiana, since travel time to hospitals is 
longer. Improved traum a and health care in ru i ii 
areas, especially in states like Montana, would reduce 
job-related fatalities.
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Chapter One
Introduction

In 1970, the U.S. Congress passed the Occupa­
tional Safety and Health Act (Job Safety Act), a law 
designed to ensure men and women sale and healthy 
workplaces. Passage of the Job  Safety Act. combined 
with state workers’ com pensation laws, offered workers 
the promise of workplaces free of Job-related Injury or 
death.

On a national level, the U.S. has fallen far short 
of tha t goal. For Indiana, the results have been even 
more dismal. The working men and women of Indiana 
are not meaningfully protected from unsafe workplace 
conditions and once they are injured, compensation is 
at poverty levels.

The Job Safety Act provides sta te officials with a 
choice. Under law a state can gain jurisdiction of Job 
safety and health regulation if tha t sta te  can assure the 
Secretary of Labor th a t it is willing and able to provide 
its workers with Job safety protection equal to tha t 
offered by the federal government. In turn, the federal 
government will make grants of up to 50% of the costs 
of the program. Indiana is one of 20 states which has 
assum ed Jurisdiction for Job safety and health.

In this report, we strive to accomplish several ob­
jectives. We will evaluate Indiana’s Job safety statistics 
relative to its neighboring sta tes—Michigan, Ohio. 
Kentucky, and Illinois.

These are the states which will compete with In­
diana for new Jobs and economic growth. Indeed, 
Indiana business groups argue th a t excessive regula­
tions or a “generous" workers’ compensation program 
will Jeopardize future economic opportunities for Indi­
ana businesses and workers alike. These claims will be 
examined during the course of this report.

Also, this report will focus on the effectiveness of 
the state agency charged with protecting workplace
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Clearly, as long  as the costs 
o f  enforcem ent a n d  com pen­
sation are less th a n  the costs 
o f  p reven tio n , em ployers  
w ill have little  incentive to 
take corrective action.

safety and health, the Indiana Occupational Safe ty and 
Health Administration (IOSHA). We have scrutinized 
the effectiveness of IOSHA- We especially focus on the 
tragic community of Auburn and the unwillingness and 
inability of IOSHA to come to grips with problems in 
northwest Indiana.

Enforcement, in our view, is an important 
element of prevention. The second leg of prevention is 
the compensation system. Clearly, as long as the costs 
of enforcement and compensation are less than the 
costs of prevention, employers will have little incentive 
to take corrective action.

Before we begin our examination, it is important 
to note tha t safe and healthy workplaces are not a "gov­
ernment only" question. Many employers have worked 
constructively with workers to achieve reasonably safe 
and healthy work environments.

The role of government concerns employers who 
have not made workplace safety and health a high pri­
ority. Effective regulation can stir those employers with 
whom safety and health  are not priorities and engage 
them in initiatives which are essential for m a k i n g  
workplaces safer and healthier. If the existence of regu­
lation is not enough, then the enforcement agency 
m ust have the legal muscle to effectively regulate. If an 
agency cannot effectively regulate, then one m ust 
question the desirability of m aintaining that organiza­
tion.
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C hapter Two
How Does Indiana Rate 

in the Midwest?

Public official have boasted th a t Indiana is the 
tenth safest state in the U.S.1 Hoosiers could be proud 
of such a ranking— If only it were true. The favorable 
Indiana ranking depends upon a 1984 U.S. Bureau of 
Labor Statistics (BLS) study. A study th a t BLS officials 
have acknowledged as flawed because it depends on 
voluntary reporting by employers with 11 or more em­
ployees.

U.S. job safety and health statistics are signifi­
cantly flawed, as a 1987 National Academy of Sciences 
report revealed.2 Recent government action shows that 
employers dramatically underreport workplace injuries 
and even fatalities.3

The most reliable study available was published 
by the National Institute of Occupational Safety and 
Health (NIOSH). It pain ts a far different picture of 
Indiana. The NIOSH study used a fomi of evidence 
which is hard to refute, death certificates.4 The NIOSH 
study team looked at death certificates in all 50 states 
and found Indiana to be far above average for the U.S.

Indiana's fatality results are even less impressive 
when one considers th a t the sta tes with the highest 
death rates are heavily ru ra l states such  Alaska. Idaho, 
Montana, South Dakota, and Wyoming. These states 
have high fatalities because of population dispersion 
and the problems which exist in getting proper medical 
treatm ent to seriously injured workers. In other words, 
a  M ontana worker has a  m uch higher chance of dying 
from a workplace accident than  a similarly injured 
worker in Indiana, since travel time to hospitals is 
longer. Improved traum a and health care in rural 
areas, especially in states like M ontana, would reduce 
Job-related fatalities.



Indiana and Its Neighbors~

Who is Safe?

An objective determination of how safe Indiana 
workplaces are can be made by comparing actual 
workplace deaths in Indiana with its neighboring 
states: Michigan, Ohio, Kentucky, and Illinois.

Compared with bordering states, Indiana ranks 
only above Kentucky and substantially worse than 
Michigan, Ohio, or Illinois. While it is difficult to 
determine, it is very likely tha t Kentucky’s higher 
death rate is due to mining fatalities.

As we can see from Table 2.1, the average fatality 
rate in Illinois is 13.5% below tha t in Indiana. The 
comparison is even more dramatic for Michigan, 33% 
below Indiana, and Ohio, which is 37% below Indiana. 
This means that three Indiana workers die for every 
two in Michigan and Ohio. Michigan and Kentucky are 
state-regulated, while Ohio and Illinois are federally- 
regulated.

Table 2.1

T raum atic  O ccupational F ata lities , 1980-85
Average A n n u a l N u m b er & F a ta lity  Rate, 

fo r  Private Sector W orkers

Average Annual Fatality Rate
State Number per 100,000

Illinois 309 7.1
INDIANA 160 8.2
Kentucky 160 14.0
Michigan 167 5.5
Ohio 200 5.2

Source: NIOSH
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T h is m eans th a t three con­
struction  w orkers in  In d i­
ana are d y in g  for every tw o  
in M ichigan  a n d  Ohio.

Construction

The largest source of Job-related deaths in the 
U.S. Is the construction industry. Only Kentucky has 
a higher construction death rate than  Indiana of the five 
states reviewed in this study. Once again, however, 
Indiana’s death rate is substantially higher than that in 
Michigan, Ohio, or Illinois. In this instance, Indiana’s 
fatality rate of 34.1 per 100,000 construction workers 
is much higher than  the national average of 24.1.

Table 2.2

T raum atic  O ccupational F a ta lities , 1980-85
in the C onstruction In d u s try

Average Fatality
Annual Rate Per

State Number 100,000

Illinois 42 26.0
INDIANA 26 34.1
Kentucky 19 42.0
Michigan 20 20.5
Ohio 30 21.4

Source NIOSH

As we can see from Table 2.2, the construction 
death rate in Illinois, the next closest state is 24% lower 
than the death rate in Indiana. The comparison is even 
more dram atic for Michigan and Ohio.

The construction death rate in Michigan is 40% 
below Indiana’s and the death rate in Ohio is 37% below 
its neighbor, Indiana. Again, this m eans tha t three 
construction workers in Indiana are dying for every two 
in Michigan and Ohio.
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Manufacturing

Indiana has a slightly better record In manufac­
turing than in construction. There are a num ber of 
large, highly ’inionized auto m anufacturing plants in 
Indiana whicn tend to provide safer workplaces than 
non-union m anufacturing. Kentucky, consistent with 
trends in other areas, has a higher death rate than 
Indiana. Indiana and Illinois have the same death 
rates, bu t Michigan and Ohio, which are heavily union­
ized in relative-terms, have m uch lower death rates.

Table 2.3

T raum atic  O ccupational F a ta litie s , 1980*85
in  M a n u fa ctu rin g

Average Fatality
Annual Rate Per

State Number 100,000

Illinois 39 3.4
INDIANA 21 3.4
Kentucky 13 5.1
Michigan 24 2.5
Ohio 34 2.9

Scarce: NIOSH

The m anufacturing death rate in Michigan is 
23.5% below Indiana, while th a t of Ohio is 14.8% below 
Indiana.

Public Utilities

In the fourth category which we examined, trans­
portation, communications, and public utilities, the 
same pattern prevails—only Kentucky has a worse 
death rate than Indiana. However, Indiana's death rate 
of 37.8 per 100.000 Indiana workers is much higher



In d ia n a  w orkers are fa r  
more like ly  to die than  their  
counterparts in  neighbor­
ing  M ichigan, Ohio, a n d  I l ­
linois.

Page 7

than  its midwest neighbors.

Table 2.4

T raum atic  O ccupational F a ta lities , 1980-85
in  T ra n s p o rta tio n , C o m m u n ica tio n s ,

a n d  P u b lic  U t i l i t ie s

Average Fatality
Annual Rate Per

State Number 100,000

Illinois 51 21.9
INDIANA 35 37.8
Kentucky 30 57.4
Michigan 28 20.8
Ohio 46 24.9

Source: NIOSH

The relative statistics from transportation, com­
m unications, and public utilities are dramatic. An 
Indiana worker employed in the area of public utilities 
has a much higher chance of being killed than  his or 
her counterparts in Michigan, Ohio, or Illinois. A 
worker in this category has a 42.1% less chance of 
being killed in Illinois, a 45% less chance in Michigan, 
and a 34.2% less chance in Ohio.

Conclusion

As we have seen, Indiana workers are far mo e 
likely to die than  their counterparts in neighboring 
Michigan, Ohio, and Illinois. Unfortunately, mine- 
related fatalities tend to make it difficult to compare 
Kentucky with Indiana.

Furthermore, it is likely tha t Indiana’s state Job 
fatality statistics are inaccurate. Aforthcoming study 
reveals tha t one-fifth of Indiana’sjob-related deaths do
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not yield workers’ compensation claims5 when death 
certificate data are matched with workers’ compensa­
tion claims.

This m eans th a t fatalities are either underre­
ported or do not involve workers’ compensation claims. 
In the case of individuals who do not have dependents, 
Indiana law limits workers' compensation to only bu r­
ial expenses.

Finally, this review has not considered agricul­
tural fatality data. Purdue University has an outstand­
ing farm safety program which benefites thousands of 
Indiana farmers. Generally, agriculture is not regu­
lated in the U.S., even though agriculture may have a 
higher death rate than mining.6
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Chapter Three
Auburn, Indiana 

A Tragedy Waiting to Happen
Auburn. Indiana has become Infamous over the 

past five months and for some time to come It will be 
remember as the town where “those workers died." On 
Ju n e  28, 1988 tragedy struck Bastian Plating Com­
pany. It Is a day that few in Auburn will ever forget.

It Is a shame anytime someone dies. But in this 
case, that shame Is magnified by the youth of the five 
workers who died. Everything tha t they would have 
produced or done in their lifetime is lost. It Is also a 
sham e because their deaths were needless and pre­
ventable.

The Indiana Occupational Safety and Health 
Administration had warning signals regarding the 
problems in Auburn several years before this five- 
person tragedy occurred. On April 4, 1986, Darrell 
Bland, a worker at the Aubum  Foundry, was killed 
while working with solvents. Bland's death was the 
fifth a t that p lant since 1974.

•The first death occurred in October 1974 when 
Leroy Funk. 30. was killed when a casting fell through 
the roof striking him on the head.

•The second occured ir April 1976, when John  
Mann, 32, died after a grinding wheel exploded and 
pieces struck him in the abdomen.

•The third occured in Septem ber 1978, when 
Thomas Takacks, 19, was killed in a  conveyor belt 
accident.

•The fourth occured In May 1979, when Willis 
Chrisman, 46, was checking the electrical hook-up on 
a furnace and he was electrocuted. Bland's death was 
the fifth in a never-ending litany of death in Aubum .
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A news release reported Bland’s wife as saying, 
“What is going on where my husband and five other 
employees died in a 13-year period?"7

But apparently the warning signals were not 
bright enough for IOSHA to see, as citations were issued 
in some of those instances bu t the unsafe situations 
were allowed to remain.

On Ju n e  28, 1988, five workers at the Bastian 
Foundry died. They were Jeff Link, 25, Barney Sweet, 
21, Larry O. Hensinger, 29, BillM. Freeze, 19. and Craig 
Fogle, 19. Link was cleaning sludge out of a tank when 
he was overcome by hydrogen cyanide. The other 
workers died attem pting to rescue Link or each other. 
Bastian had a history of problems which IOSHA ig­
nored.

The Bastian deaths were the topic of news stories 
as authorities tried to get to the bottom of this tragedy. 
Family members lashed out at the different parties who 
they blamed for the accident, namely IOSHA and the 
company, Bastian Plating.

IOSHA issued Bastian Plating four knowing cita­
tions, two serious citations, and six non-serious cita­
tions. The total proposed fine was $41,700 for the five 
deaths.

For those who have had a workplace accident or 
for those who have had a family member die, there are 
many different reactions. Often these victims either 
w ant to sh u t themselves away and forget. O thers want 
to prevent the same thing from happening to someone 
else. IOSHA has used the former approach for too long. 
They should begin to adopt the latter approach.

In m ost Instances, m istakes can be a positive 
Influence if something is learned. But IOSIIA appar­
ently did not leam  from the first five deaths. One can 
only hope th a t the same cannot be said about these 
recent five deaths.



Chapter Four
IOSHA 

A Safety Agency in Disguise?

In Indiana, the primary agency which has the 
task of protecting workplace safety and health is the 
Indiana Occupational Safety and Health Adm inistra­
tion (IOSHA). IOSHA combined with the Indiana Occu­
pational Safety S tandards Commission (OSSC), should 
form an effective partnership which would lead to a 
reduction in Job injuries and diseases.

Unfortunately, it does not work tha t way in 
Indiana. IOSHA is understaffed and lacks the political 
and legal clout th a t is essential for a meaningful 
program. As we saw in Chapter Two. Indiana clearly 
has a poor safety and health record, especially in 
comparison with comparable Midwest states.

As we saw in Chapter Three, the recent tragedy 
in A ubum  is an example of w hat can happen if safety 
and health conditions are neglected over time.

In th is chapter, we focus on evaluating the 
performance of IOSHA and its sister standards-sctting 
agency, the OSSC. Despite the dedication of its em­
ployees, IOSHA has failed to llve-up to its commitment 
in promoting safer and healthier workplaces for Hoo- 
siers.

A Job safety and health agency, whether a t the 
federal or state level, m aintains and increases its 
effectiveness and credibility depending upon its ability 
to:

1) enforce the safety and health standards 
though the use of inspections and civil and criminal 
penalties;

2) commit adequate resources to tne task; and

3) sei standards which protect the safety and
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health o f workers under its jurisdiction.

With regards to each of the aforementioned three 
m easures upon which effectiveness and credibility 
ests, Indiana's Occupational Safety and Health Ad­

m inistration (IOSHA) falls short.

Inspections: A Cover-up?

At first glance, statistics appear to show that 
IOSHA is performing its inspection function a t a level 
which exceeds federal OSHA and which compares 
favorably to other state administered job safety pro­
grams.

In 1986. for example. Ird iana conducted 96 
inspections per IOSHA inspector and inspected a total 
of 4% of the state's workplaces. By comparison, federal 
OSHA’s record for that year, was 62.5 inspections per 
federal OSHA inspector. Only 2.8% of the workplaces 
under its jurisdiction were inspected.®

However, on closer examination, the Indiana 
record is shown to be less than what meets the eye- 
much less. As Table 4 shows, Indiana has shifted its 
inspection resources from private sector companies, 
which employ 86.8% of the state's workers and account 
for 92.3% of the occupational injuries and illnesses, to 
the public sector.

From 1982 to 1986. public sector Inspections 
grew by 745% while private sector Inspections fell by 
11.6%. Workers employed by the state and local 
governments are now nearly 4.5 times more likely to see 
an  IOSHA inspector than  are workers on construction 
sites, in factories, or in private offices. The private 
sector employs more than  80% of the Indiana's citizens.

In addition. Indiana seriously lags behind other



r Page 13

Table 4.1
IOSHA Inspection  Totals 

1982 &  1986

1982
Type o f
'Workplace Number % o f Total

Industrial 1,957 44.6
Construction 1,898 43.2
Health 765 3.8

Totals
Private Sector 4,620 91.6
Public Sector 369 8.4

1986
Type o f
Workplace Number 9c o f Total

Industrial 651 9.5
Construction 3,080 45.1
Health 354 5.2

Totals
Private Sector 4,085 59.8
Public Sector 2,744 40.2

Source LegUlattve Service* Afcocy. p. 22

state OSHA programs and federal OSHA In addressing 
the problems of occupational health Inspections. In 
1986, IOSHA conducted 354 health inspections. This 
num ber represented only 5.2% of the total inspections 
done by IOSHA in 1986.

Olner state-plan states generally devote 10% or 
more of their inspection resources to health inspec­
tions and federal OSHA completed nearly three times 
the num ber of health Inspection as Indiana. Federal 
OSHA devoted 15.3% of its total Inspections to health 
Inspections.®
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Civil Penalties

To make employers comply with health and 
safety standards and to deter violations, Job safety 
programs assess civil penalties against violators. As 
with safety and health standards, Indiana has followed 
the federal standard by adopting meager penalties 
which, at best, represent a slap on the wrist.

Penalties range from $1,000 for non-serious, 
serious, and failures to abate safety problems to 
$10,000 for employers who knowingly violate stan­
dards.10

The penalties for workplace safety violations have 
remained unaltered since 1971 when workplace safety 
was first regulated. If penalties had been adjusted for 
inflation, a $10,000 knowing citation would, in 1988, 
cost employers $29,700. A serious citation would cany 
a fine of $2.970. Inflation has eroded the value of IOSHA 
fines by 68%, as shown in Table 4.2.

Table 4.2
OSHA Civil Fines
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