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tian Schools. Inc.. 4 7 7  U .S . 6 19  (19S6). th e  S u p re m e  C o u r t  
observed:

(W ]e h av e  r e p e a te d ly  re jec ted  the  a rg u m e n t  th a t  a 
c o n s t i tu t io n a l  a t t a c k  o n  s ta te  p ro c e d u re s  th em se lv es  
‘a u to m a tL a l ly  v i t ia te s  th e  a d e q u a c y  o f  th o se  proce- 
d u re s  fo r  p u rp o s e s  o f  th e  Younger-Huffman l in e  o f  
rases.’

Id. a t  628  (c i ta t io n  o m i t te d ) .

In Flangas v State B cv o f Hevada. 655  F .2 d  946  (9 th  C ir .  
19 8 1), the  a p p e l la n t  o b ta in e d  an  in ju n c t io n  f ro m  th e  D is t r ic t  
C o u r t  o f  N e v a d a  to  b a r  th e  r e m a in in g  u n re c u se d  ju d g e s  o f  th e  
S u p rem e  C o u r t  o f  N e v a d a  fron t h e a r in g  d isc ip l in a ry  p r o c e e d ­
ings ag a in s t  an  a t t o r n e y  b ased  o n  affidavits  alleging th a t  b ia s  
against h im  by  th e  p re s e n t  m e m b e r s  o f  the  c o u r t  w o u ld  a lso  
ta in t  an y  s u b s t i tu te  ju d g e s  f ro m  th e  t r ia l  co u r t .  Id . a t  947 -48 .  
W e rev e rsed  the  o r d e r  g ra n t in g  th e  in ju n c t io n .  W e d is t in ­
gu ished  Gibson o n  t h e  g r o u n d  th a t  the  fa ilu re  o f  th e  a p p e l la n t  
to u ti l ize  N e v a d a ’s d is q u a l i f ic a t io n  p ro c e d u re s  m a k e s  it 
im po ss ib le  fo r  us to  d e t e r m in e  w h e th e r  th e  fac tua l a l leg a t ion s  
o f  p e rv as iv e  b ias  w e re  t rue .  Id . a t  950 . W c  he ld  th a t  “ F langas  
m ay n o :  s im ply  ig n o re  th e  d isq u a l if ic a t io n  p ro c e d u re s  b a s e d  
u p o n  h is  p e rc e p t io n  t h a t  b is  c h a n c e s  o f  success in  d is q u a l i fy ­
ing th e  b ia se d  ju d g e s  ‘a re  n o t  a u s p ic io u s . ’ "  Id. (c i ta t io n  o m i t ­
ted). W e  also n o te d  in  Flangas t h a t  “ ( t lh e re  is n o  in d ic a t io n  
in Gibson th a t  th e r e  w as  a  s ta tu to ry  p ro c e d u re  for d is q u a l i f i ­
ca t io n  o f  th e  b ia se d  B o a rd  m e m b e r s .” Id.

(2| In  A laska, ju d g e s  m a y  be ch a l len g ed  fo r cau se  u p o n  a 
show ing  o f  f in a n c ia l  in te re s t  in  th e  m a t te r .  (A laska S ta tu te  
2 2 .20 .020 .)  A t s u c h  a  p ro c e e d in g ,  th e  P ro d u c e rs  can  m o u n t  a 
cha llenge  to  the  im p a r t i a l i t y  o f  th e  A lask a  ju d g e s  by  a t t e m p t ­
ing to  show  th a t  e a c h  o f  th e m  h a s  a  substantial p e c u n ia ry  
in te res t  in  th e  o u t c o m e  o f  th e  Hess m a t te r .  W e  c a n n o t  d e t e r ­
m ine  f rom  the  p r e s e n t  re c o rd  w h e th e r  th is  m a t te r  co m e s  
w ith in  the  Gibson e x c e p t io n  to  Younger a b s te n t io n .  In
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Gibson, a d e c is io n  to  re v o k e  th e  l icenses  o f  all o p to m e tr i s t s  
em ployed  b y  a  b u s in e ss  e s ta b l i s h m e n t  w ould  h a v e  red u ced  
c o m p e t i t io n  b y  a lm o s t  fifty p ercen t.  Because all B o a rd  m e m ­
bers were in p r iv a te  p ra c t ic e ,  r e v o ca t io n  w ould  m e a n  th a t  it 
was possib le  th a t  each  B o a rd  m e m b e r  could  a lm o s t  d o u b le  
his inco m e  th r o u g h  fees o b ta in e d  f rom  f o r m . r  p a t ien ts  o f  the 
e m p lo y e e -o p to m e tn s t s .  H e re ,  th e  P ro d u c e rs  a rgue  th a t  a 
ju d g m en t fo r  A laska  w o u ld  u l t im a te ly  increase  a  qualif ied  
re s id en t’s d iv i d e n d  f ro m  th e  p e r m a n e n t  fund  by $ 7 0  a  year. 
N o  ev id ence  h a s  been  p re s e n te d ,  h o w ev e r ,  th a t  s u p p o r ts  th is  
figure. A ssu m in g  th a t  i t  is a cc u ra te ,  w e d o  n o t h i v e  e f f i c i e n t  
facts b efo re  u s  to  d e t e r m in e  w h e th e r  an  incr- ase o f  $70  in 
d iv id en d s  as a  resu lt  o f  1 favo rab le  ju d g m e n t  lo r  th e  s ta te  in 
Hess w ould  c o n s t i tu te  a s u b s ta n t ia l  f inancia l in te re s t  c o m p e l ­
ling d isq u a l if ic a t io n  fo r  cause . A q  e v id e n t ia ry  h e a r in g  will 
also in fo rm  a rev iew in g  c o u r t  w h e th e r  all A laska ju d g e s  and  
ju ro rs  h av e  a p p l ie d  fo r  p e r m a n e n t  fu nd  d iv id e n d s  o r  
w hether, in  o r d e r  to  p ro v id e  a fo ru m  for th e  tria l o f  th is  m a t ­
te r  any  a re  w ill ing  to  w a iv e  such  benefits .

(31 T he  P r o d u c e r s ’ fa i lu re  to  ra ise  th e i r  c la im  o f  b ia s  before  
the  A laska c o u r t s  has  d e n i e d  th a t  s u t e ' s  ju d g e s  th e  o p p o r tu ­
nity  to d e t e r m in e  w h e th e r  th e y  m u s t  d ec l in e  to  h ^ a r  th is  m a t ­
te r  because  th e y  h av e  a s u b s ta n t ia l  in te re s t  in  the  o u tc o m e  o f  
this m a tte r .  In  Partington v. Gedan. N o .  87-2375 , s lip  op. 
2161 (M arch  1 3 , 1989), w e s ta te d  th a t  w h e n  a  p a r ty  "  'h a s  n o t  
a t te m p te d  to  p re s e n t  h is  federa l  c la im s  it re la ted  s ta te  c o u r t  
p roceedings, (we will] a s s u m e  th a t  s ta te  p ro c e d u re s  will 
afford an  a d e q u a te  re m e d y ,  in th e  ab sen ce  o f  u n a m b ig u o u s  
a u th o r i ty  to  th e  c o n t r a r y . ’ "  Id . a t  2 1 7 7  (q uo ting  Pennzoil Co. 
v. Texaco. Inc.. 481 U.S. I ,  15 (1 987)) .  H ere ,  a p r o m p t  d u e  
process ch a l len ge  in  the  A lask a  t r ia l  c o u r t  m a y  resu lt  in  a  fac­
tual d e t e r m in a t io n  th a t  e a c h  A laska  ju d g e  a n d  j u r o r  is n o t  
c o m p e te n t  to  h e a r  th is  m a t te r .  S u ch  a  ru ling  w ou ld  e l im in a te  
the  federal c o n s t i tu t io n a l  c la im  w i th o u t  federal c o u r t  in t e r ­
ference a n d  a v o id  a n eed less  conflic t  in th is  n a t io n 's  d u a l  
co u r t  system .
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In ad d i t io n ,  the  P rod uce r*  have  fa ileo  to  m e e t  th e ir  b u r d e n  
o f  show ing  th a t  the  A lask an  s tate  c o u r ts  c a n n o t  p ro v id e  a fa ir  
t r ib u n a l  to  hea r  th e ir  federa l  c o n s t i tu t io n a l  c la im s .  See id. (a 
l i t igant bears  the b u rd e n  o f  show ing  “ th a t  s ta te  p ro ced u ra l  
law  barfs] p re se n ta t io n  o f  [hij] c la im s " )  (c i ta t io n  o m it te d ) .  
In s tead ,  th e  P ro d u ce rs  h a v e  bypassed  th e  A la sk a  co u r t  system  
o n  the  sens itive  issue o f  its  ability  to p r o v id e  a fa i r  a n d  im p a r ­
tial tr ia l in  th is  m a tte r .  As a result, c r i t ica l  a n d  d is p o s i t iv e  fac ­
tua l  q u es t io n s  re m a in  un reso lved .

W# ogreo w ith  the  e x p la n a t io n  by th e  E ig h th  C irc u i t  o f  its 
d isp o s i t io n  o f  an  ap p ea l  regard ing  a s im i la r  c la im  o f  b ias:

T h e  difficu.iy  here  is th a t  the  b ias  c la im ,  un less  first 
p re sen te d  to  the  s ta te  co u r t ,  does n o t  reac h  c o n s t i tu ­
t io n a l  r ipeness . I f  req u es te d  to d o  so , so m e  s ta te  
s u p re m e  c o u r t  ju s t i c e s  m ight w ell ru le  u n d e r  th e  
reco rd  p re s rn te d  to  th e m  tha t  th a y  sh o u ld  s tep  a s id e  
a n d  allow o the rs  to  be  des ig n a ted  in  th e i r  p lace. I f  
s o m e  recuse th e m se lv es ,  an d  we in  n o  w ay  suggest 
th a t  th e y  shou ld  o r  s h o u ld n ' t ,  th is  w o u ld  o b v ia te  th e  
necess ity  for an y  c o u r t  to  p u s  on  t h e  federa l  c o n s t i ­
tu t io n a l i ty  c la im s. T h u s ,  we rule th e  c o n s t i tu t io n a l  
iMUM are  n e t  r ipe  fo r  decis ion  s ince  all s ta te  issues  
hav e  n o t been  p re s e n te d  to  the s ta te  c o u r t .

Peterson v. Sheran, 635  F .2 d  1 3 3 5 ,1 3 4 1 (8 th  C ir .  1980) ( c i ta ­
t io n  o m i t te d ) .

|4] T h e  d is tr ic t  c o u r t  d id  no t e rr  in  d e t e r m in in g  th a t  the  
P ro d u c e r s '  c la im  o f  b ia s  in  the  A laska c o u r t  sy s tem  c a n n o t  be  
re so lv ed  u n ti l  a fac tua l  p re sen ta t io n  d e m o n s t r a t in g  b ia s  is 
m a d e  befo re  th e  s ta te  tr ia l  judge .

T h e  P r o d u c e n  c la im  th a t  the  failure o f  th e  d is t r i c t  c o u r t  to  
d e c id e  w b a th i r  an  in ju n c t io n  sh o u ld  l i l u v  v is  r ip e n e s s  
g ro u n d s  c rea te s  a h a r d s h ip  for them . N o  sh o w in g  h a s  t e e n  
m a d e  th a t  the  P ro d u c e r s  will suffer an y  h a r d s h ip  by p r e s e n t -

P.iS
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ing to the  s ta te  ev idence ,  i f  a n y  exists, t h a t  th e  A la sk an  ju d g e s  
an d  p o ten t ia l  ju ro r s  have  a s u b s ta n t ia l  p e c u n ia ry  in te re s t  in  
the  o u tc o m e  o f  the  Hess m a t te r .  T h e  P ro d u c e r s  a rg u e  t h a t  
"( i ] f  the  / . a te  is c o n s t i tu t io n a l ly  r e q u i re d  to  t««k re l ie f  in tn  
a l te rn a t iv e  fo ru m , th a t  d e t e r m in a t io n  sh o u ld  be m a d e  a t  th e  
earl ies t o p p o r tu n i ty  to  p r e v e n t  as m u c h  n eed less  de lay  a n d  
v e s t e d  p re tr ia l  a n d  tr ia l  p r e p a ra t io n  as  p o ss ib le ,"  B r ie f  fo r  
A ppellan ts  at 12. T h is  is a  su rp r is ing  a r g u m e n t  fo r  th e  P r o ­
ducers  to  assert .  T h e y  h ave  h a d  severa l  y ea rs  to  p re s e n t  a d i s ­
qua l if ica tion  m o t io n  in  th e  s ta te  c o u r t  reg a rd in g  th e  
co m p e ten c y  o f  an y  A laska ju d g e  to  try  th e  Hess m a t te r .  T h e y  
hav e  no t d o n e  so. A n y  in ju ry  suffered  b y  th e  de lay  in  d e t e r ­
m in in g  th e  P ro d u c e r s ’ b ia s  c la im  has  b e u i  self-inflic ted. T h e  
P ro d u ce rs  suggest th a t  i f  th e y  p rev a i l  o n  th e i r  d isq u a l i f ic a t io n  
theo ry , th is  m a t t e r  c an  b e  t r i e d  in  an  “a l te r n a t iv e  f o r u m .” I f  
so. no  t im e  h as  been  w as ted  in  tr ia l  p re p a r a t io n .

W e are p e r s u a d e d  f ro m  o u r  i n d e p e n d e n t  rev iew  o f  th e  m e a ­
gre record  b e fo re  us, th a t  th e  q u e s t io n  o f  th e  c a p a c i ty  o f  th e  
S ta te  o f  A laska to  p ro v id e  a fa i r  a n d  im p a r t i a l  tr ia l  a n d  a p p e l ­
la te  review  In th e  Hess m a t t e r  is n o t  r ipe .  U n t i l  a  p r o p e r  
m o t io n  fo r  d isq u a l if ic a t io n  is m a d e  in  th e  s ta te  c o u r t ,  th e  d is ­
p u te d  fac tua l q u e s t io n s  c o n c e rn in g  th e  a lleged  b ia s  o f  all 
A laska judges  a n d  ju r o r s  c a n n o t  be rev iew e d  by an y  federa l 
court .

In  d ism iss in g  th is  m a t te r  w i th o u t  p re ju d ic e ,  the  d is t r ic t  
n v i r t  i i i u t d  a ohallenge to  th e  S ta ie  o f  A la sk a  " to  p ro v id e  a 
fo ru m  w hich  w ill  en su re  a fa i r  t r ia l  b e fo re  a n  u n b ia s e d  ju d g e  
a n d  u nb ia sed  j u r o r s "  w ith in  a re a so n ab le  t im e .  T h e  d is t r i c t  
c o u r t  in v i ted  th e  P ro d u c e rs  “ to  re -op en  th is  federa l c a s e "  i f  
the  S ta te  Officials fail to  p r o v id e  an  u n b ia s e d  fo ru m  w ith in  a 
reasonab le  t im e .  W e a p p la u d  th e  d is t r ic t  c o u r t ’s w ise  re so lu ­
t io n  o f  a very  d e l ic a te  tes t o f  th e  jo in t  r e s p o n s ib i l i ty  o f  s ta te  
a n d  federal c o u r t s  to  p ro v id e  every’ p e rs o n  w ith  d u e  p rocess .

V I

In  th e i r  crous-appeal ,  th e  S ta te  Officials c o r i e n d  th a t  th e  
d is tr ic t  cou r t  sh o u ld  hav e  d is m is s e d  th is  m a t t e r  p u r s u a n t  to
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the  d o c t r in e  o f  Younger v. Harris. W e n e e d  n o t a d d re s s  the  
m e r i ts  o f  th is  issue  b eca u se  we have  d e te r m in e d  th a t  th e  d is ­
tr ic t  c o u r t  p ro p e r ly  d is m is s e d  the  federal c o n s t i tu t io n a l  issue 
ra ised  in  th is  m a t t e r  b e c a u se  it is n o t r ipe  fo r  rev iew .

VII

T h e  d is tr ic t  c o u r t ’s o r d e r  deny ing  th e  m o t io n  to  d is m is s  
p u r s u a n t  to  th e  E lev en th  A m e n d m e n t  is A ffirm ed. T h e  o r d e r  
d ism iss in g  th is  m a t t e r  b eca u se  it is n o t  r ip e  is A ffirm ed.
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ALASKA OIL < QMPANY, a general part­
nership, and C harter Oil (Alaska). Inc., 
a corporation. Appellants,

v.

STATE OF ALASKA. Appellee.
Civ. A. Nos. A83-428, A83-I29.
Bankruptcy Nos. 1-82-0000-1, 

1-82-0000-2.

United States District Court,
D. Alaska.

Jan. 4, 1985.

On appeal from decision in the United 
States Bankruptcy Court, David N. Naugle, 
J., ruling for debtors, but denying attorney 
fee award, debtors moved for recusal. The 
District Court, Fitzgerald, J., held that 
judge's entitlement, as Alaska resident, to 
Alaska permanent fund dividend was nei­
ther "financial interest in the subject mat­
ter in controversy" nor "any other interest 
that could be substantially affected by the 
outcome of the proceedings" so as to re­
quire disqualification from hearing appeal 
which involved amounts which debtors 
owed state as royalties under mineral leas­
es.

So ordered.

1. Judges 0=42
Entitlement of federal judge, as resi 

dent of Alaska, to dividends from perma­
nent fund and in which percentage of all 
mineral lease rentals, royalties, etc., re­
ceived by state is placed, is not "financial 
interest," within meaning of statute which 
governs disqualification of federal judges 
in Alaska permanent fund, since entitle­
ment to dividend does not confer any own­
ership interest in permanent fund. 28 U.S. 
C.A. 455.

Svc publication  W ords and  Phrases 
for o th er judicial constiuc tions and 
definitions.

2. Judge* c=»39
Alaska permanent fund, in which per­

centage of mineral lease rentals, royalties,

etc., received by state is placed, was not 
part of "subject matter in controversy, 
within statute which governs judge's 
qualification, in appeal from decision t,f 
bankruptcy court dismissing invoiuntar. 
bankruptcy proceedings, in which basic :>• 
sue faced was whether state was entitle: 
to additional payments under royalty oii 
sale agreement with debtor; rather, on ap­
peal, issues were whether bankruptcy court 
should have entered findings of fact ar.-i 
conclusions of law and whether bankr -ptcv 
court should have awarded attorney fees tu 
debtors. 28 U.S.C.A. § 455.

Sec publication W ords and  Phrases 
for o th e r judicial constructions and 
definitions.

3. Judges <>=39
Entitlement of federal judge, as resi­

dent of Alaska, to dividend from permanent 
fund, in which percentage of mineral lease 
rentals, royalties, etc., received by state is 
placed, did not warrant disqualification of 
judge, for having "any other interest that 
could be substantially affected by the out­
come of the proceeding" from presiding 
over appeal in bankruptcy initiated by 
state's involuntary petitions against oil 
companies, in which permanent fund was 
only indirectly implicated and amount at 
stake was possible increase in individual 
dividends of only Sl.78 annually. 28 U.S.
C.A. § 455(b)(4).

See publication W ords and  Phrases 
for o th e r jud icial constructions and 
definitions.

Charles E. Cole, Law Offices of Charles
E. Cole. Fairbanks, Alaska, Stuart L. Kadi- 
son, Lee L. Blackman, Monica Bachner. 
Kadison, Pfaelzer, Woodara, Quinn & Ros­
si, Los Angeles, CaJ„ Stephen D. Busey. 
Douglas P. McClurg, Smith & Hubcy. 
Jacksonville, Fla., Richard B. Levin, Antho­
ny Castanares, members of Slutman, Treu- 
ter i  Glatt, Professional Corp., Lo? Ange­
les, Cal., for appellants.

Norman C. Gorsuch, Atty. Gen. of State 
of Alaska, Juneau. Alaska, Haley J. From- 
holz, Jonathan M. Landers, Kenneth M

f
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Glazier, Steven S. Rosenthal, Morrison & 
Foerster, Los Angeles, Cal., for appellee.

OPINION 

FITZGERALD, District Judge. 
Background 

The original dispute had to do with the 
sale of oil which the State of Alaska was 
entitled to receive as "in kind" royalties 
under its North Slope mineral leases. Ap­
pellant Alaska Oil Co. (AOC) succeeded in 
1979 to the obligations to purchase the 
royalty oil under a 1978 contract. Charter 
Oil (Alaska), Inc. (COA) owns a majority 
interest in AOC.

A dispute arose as to whether AOC ful­
filled its contractual obligations under the 
agreement. In December 1981, AOC filed 
suit for declaratory judgment against the 
state in the state superior court.1 In Feb­
ruary 1982, the state filed involuntary peti­
tions in bankruptcy against AOC and COA 
seeking payments allegedly due under the 
contract.2

Judge David N. Naugle, Bankruptcy 
Judge for the Central District of California, 
was designated by Chief Judge James 
Browning of the Ninth Circuit to Alaska 
and was assigned the bankruptcy court 
proceedings. On January 21, 1983, after 
five days of trial, Judge Naugle ruled in 
favor of AOC and COA, and requested that 
the companies submit proposed findings of 
fact and conclusions of law. AOC and 
COA did so on February 11, 1983, and also 
filed a Motion for an Award of Reasonable 
Attorneys’ Fees. At a post-trial hearing on 
April 27, 1983, the court denied the award 
of attorneys’ fees. It also settled the find­
ings of fact and conclusions of law, and 
announced them from the bench.

The state then requested that the court 
not enter adverse findings, and. at the 
court's suggestion, the stale moved for 
leave to dismiss the petitions with prejudice 
Without formal entry of findings of fact

!• Alaska OH Co. v. Suite u / Alaska. So. 4F.V 
81-2071 (filed December 17, 19811.

and conclusions of law. On June 15, 1983, 
the bankruptcy court granted the state's 
motions. The Order of Dismissal, entered 
on June 29, 1983, specifically denied the 
request for entry of findings and conclu­
sions and the request for attorneys' fees.

On July 7, 1983. AOC and COA appealed 
to this court. The case was initially as­
signed to Judge von der Heydt, but later 
reassigned to me. On appeal, AOC and 
COA seek reversal of the decision of the 
bankruptcy court, and a remand with in­
structions to enter the settled findings of 
fact and conclusions of law and to deter­
mine and enter judgment for the reason­
able attornevs' fees incurred bv AOC and 
COA.

On October 25, 1983, appellants \OC and 
COA filed a Motion for Recusal, ^questing 
tnat I disqualify myself from hearing the 
appeal, and that the Chief Judge of the 
Ninth Circuit designate a nonresident dis­
trict jvdge to preside. In support of their 
motion. AOC and COA cite 28 U.S.C. § 455
(1982) which provides for disqualification if 
a judge has "a financial interest in the 
subject matter in controversy . . .  or any 
other interest that could be substantially 
affected by the outcome of the proceed­
ing." AOC and COA observe that a por­
tion of any income the state might recover 
in this action would be deposited in the 
state’s permanent fund, and that part of 
the income from the fund would be distrib­
uted to all Alaska residents, including resi­
dent federal judges, as a permanent fund 
dividend. This, AOC and COA reason, 
gives the judge an "interest" in the pro­
ceedings, thus requiring disqualification. 
Applicable S tatutes  

Title 28 L'.S.C. § 455 (1982) provides for 
disqualification of federal judges under cer­
tain circumstances. In relevant part, this 
statute reads:

la) Any justice, judge, or magistrate of 
the United States shall disqualify himself 
in any proceeding in which his impartiali­
ty might reasonably be questioned.

2. In  re Alaska O il Co.. Mo. I-82-OOOOI 
(BankrCl. Med February 2*. 1982): In  re Char­
ter O il iAh iska l. Inc.. No. 1082-00002 <n.mkr.Ct. 
b ird  February 2*. 1982).
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(b) He shall also disqualify himself in 
the following circumstances:

(4) He knows that he. individually or 
as a fiduciary, or his spouse or minor 
child residing in his household, has a 
financial interest in the subject matter 
in controversy or in a party to the 
proceeding, or any other interest that 
could be substantially affected by the 
outcome of the proceeding;

(d) For the purposes of this section the 
following words or phrases shall have 
the meaning indicated:

(1) “proceeding” includes pretrial, 
trial, appellate review, or other stages 
of litigation;

(4) "financial interest” means own­
ership of a legal or equitable interest, 
however small

(e) No justice, judge, or magistrate 
shall accept from the parties to the pro­
ceeding a waiver of any ground for dis­
qualification enumerated in subsection 
(b).
The Alaska permanent fund was created 

by art. IX, § 15 of the A laska Constitution 
which provides:

At least twenty-five percent of all min­
eral lease rentals, royalties, royalty sale 
proceeds, federal mineral revenue shar­
ing payments and bonuses received by 
the State shall be placed in a permanent 
fund, the principal of which shall be used 
only for those income-producing invest­
ments specifically designated by law as 
eligible for permanent fund investments. 
All income from the permanent fund 
shall be deposited in the general fund 
unless otherwise provided by law
Alaska Stat. title 43, ch. 23 (1983) pro­

vides for permanent fund dividends, Un­
der this statute, 50% of the income from 
the permanent fund i. transferred each 
year to the dividend fund. Alaska Stat.
§ 43.23.015(b) (1983). The dividend fund is 
then distributed each year in equal shares 
to all eligible Alaska residents. Id. § 43.-

23.025. In general, an individual who ha* 
been a state resident for at least six 
months is eligible to receive a permanent 
fund dividend. Id. § 43.23.005(a).
Issues

(1) Do the federal judges of the District 
of Alaska have a "financial interest," a# 
that term is defined in 28 U.S.C. § 455. in 
the Alaska permanent fund?

(2) Is the Alaska permanent fund part of 
the "subject matter in controversy”?

(3) Does the judge’s entitlement to a per­
manent fund dividend constitute “any other 
interest that could be substantially affected 
by the outcome of the proceeding"?

Title 28 U.S.C. § 455 defines "financial 
interest” as "ownership of a legal or equi­
table interest however small." I must ini­
tially determine whether as an Alaska resi­
dent I have a "financial interest” in the 
Alaska permanent fund.

Alaska Constitution art. IX, § 15 man­
dates that ”[a]t least twenty-five percent of 
all mineral lease . . .  royalties [and] royalty 
sale proceeds” be placed in the permanent 
fund. In these involuntary bankruptcy 
proceedings, the state seeks payments al­
legedly due under a contract for the sale of 
the state’s royalty oil. Thus, if successful, 
any money recovered by the state would 
constitute "royalty sale proceeds," and at 
least 25% would be deposited in the perma­
nent fund. Under the statutes providing 
for the permanent fund dividend, half of 
the annual income from these proceeds 
would be distributed to all eligible resi­
dents. Alaska Stat. §§ 43.23.025, 43.23.045
(1983).

[ 1] I conclude t».a' entitlement to a per­
manent fund dividend is not a "financial 
interest” as that term is defined in 28 
U.S.C. § 455(d)(4). Entitlement to a divi­
dend does not confer any "ownership" in­
terest in the permanent fund. The com­
mentary on Canon 3(C) of the ABA Code of 
Judicial Conduct, on which § 455 was 
based, supports this conclusion:

Not all of a i’ 4ge's economic interests 
are defined us "financial interests." . • 
The "financial interest" of a judge that 
will disqualify him is his direct legal O'"



ALASKA OIL CO. v.
Clle os 45 B.R.

e q u ita b le  ownership no matter how 
small . . .  in the subject matter in a pro­
ceeding before him.

E. Thode. Reporter’s Notes to Code of Judi­
cial Conduct, 69-70 (1973) (emphasis add­
ed). The reporter further noted that cer­
tain interests were not direct financial in­
terests. These included financial interests 
as a customer of a public or private utility, 
as a taxpayer, and as a premium payer in a 
stock insurance company. Id. at 66 ; see 
also New Orleans Public Service, Inc. v. 
United Gas Pipe Line Co., 719 F.‘2d 733, 
734 (5th Cir. 1983) (en banc) (holding that 
judge's status as rate payer did not require 
automatic disqualification); In re New Mex­
ico Natural Gas A ntitrust Litigation, 620
F.2d 794 (10th Cir.1980) (same).

I therefore conclude that I do not, as an 
Alaska resident, have a "financial interest” 
in the permanent fund.

[2] Turning to the second part of the 
statutory requirement for disqualification 
based on "financial interest," I further con­
clude that the permanent fund is not a part 
of the “subject matter in controversy." 
The case at bar in the district court is an 
appeal from a decision of the bankruptcy 
court dismissing the involuntary bankrupt­
cy proceedings. One of the basic issues 
faced by the bankruptcy court was whether 
the state was entitled to additional pay­
ments under the royalty oil sale agreement. 
Thus the permanent fund was more direct­
ly implicated in the bankruptcy court pro­
ceedings.

The same is not true in this court, how­
ever. There are two issues before me in 
this appeal: (1) whether the bankruptcy 
court s', ould have entered findings of fact 
and conclusions of law. and (2) whether the 
bankruptcy court should have awarded at­
torneys fees to AOC and COA. Whatever 
decision I make here can have no direct 
effect on the permanent fund.

AOC and COA argue, however, that the 
statute's focus on "the subject matter in 
controversy,” rather than on the particular 
issue to be resolved, requires a broad inter-

3. See Appellants' Rcplv to the State of Alaska' 
Opposition to Motion for Recusal at 3-> (filed
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pretation of "the subject matter in contrc 
versy .":| The companies suggest that the 
permanent fund is indeed part of the larger 
"subject matter in controversy” for these 
reasons: The merits of the royalty pay­
ment dispute are currently before the state 
superior court in a declaratory judgment 
action. If the bankruptcy court is ordered 
to enter findings of fact and conclusions of 
law, the state court judge may give such 
findings and conclusions collateral estoppel 
effect in the state court proceeding. The 
outcome of the underlying royalty payment 
dispute, and potential permanent fund reve­
nues, thus may be affected by whether or 
not I direct the bankruptcy court to enter 
findings and conclusions.

I conclude otherwise. While the proceed­
ings in bankruptcy court may have had an 
impact on the amount of revenue obtained 
by the state for the permanent fund, the 
issues raised on appeal are otherwise. Per­
manent fund revenues are not at stake in 
this appeal. I therefore conclude that the 
permanent fund is not part of the “subject 
matter in controversy" before me.

Given my conclusion that entitlement to 
a permanent fund dividend is no; a “finan­
cial interest in the subject matter in contro­
versy,” I now turn to the second provision 
of 28 U.S.C. § 455(b)(4). This provision 
requires disqualification if a judge has 
“any other interest that could be substan­
tially affected by the outcome of the pro­
ceeding." The term "other interest" is not 
defined in the statute. Whereas the first 
provision of § 455(b)(4) requires disqualifi­
cation for any financial interest, “however 
small." id. § 455(d)(4), the second provision 
applies only to those other interests which 
could be "substantially affected” by the 
outcome.

It has been suggested that the outcome 
of this test should "depend on the interac­
tion of two variables: the remoteness of 
the interest and its extent or degree." 
Note, Disqualification o f  Judges and Jus­
tices in the Federal Courts, 86 Harv.L. 
Rev. 736, 753 (1973). To elaborate.

November 15. 15*83).
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If the interest strongly resembles a di­
rect interest—for example, stock held in 
a subsidiary (or parent) of the corporate 
party—any amount should disqualify, 
just as does any stock held in the party 
itself. As the interest becomes less di­
rect, such as that in an enterprise carry­
ing on business with the party, only if 
the extent of the interest is itself sub­
stantial can the judge’s impartiality rea­
sonably be questioned.

Id.; see also In re Virginia Electric and  
Power Co.. 539 F.2d 357, 368 (4th Cir.1976); 
13A C. Wright, A. Miller &. E. Cooper, 
Federal Practice and Procedure § 3547 
(2d ed. 1984).

[3] Applying this analysis to the facts 
of the case before me, I conclude entitle­
ment to a permanent fund dividend does 
not warrant disqualification. First, as dis­
cussed above, t ie  permanent fund is only 
indirectly implicated in this appeal. My 
decision here will not directly increase or 
decrease permanent fund revenues. Sec­
ond, the extent of my interest is very small. 
AOC and COA themselves estimate that 
the amount at stake in these proceedings 
might translate into an increase of $1.78 in 
the annual permanent fund dividend for 
each Alaska resident.' This small amount, 
coupled with the indirectness of the effect, 
does not rise to the level of "any other 
interest that could be substantially affect­
ed." This conclusion comports with deci­
sions of the Fourth and Tenth Circuits in 
which small, indirect, potential benefits 
were held to not require disqualification. 
See In re New Mexico N atural Gas A n ti­
trust Litigation, 620 F.2d 794 (10th Cir. 
1980); In re Virginia Electric and Power 
Co., 539 F.2d 357 (4th Cir.1976).

In In re New Mexico N atural Gas, the 
Tenth Circuit identified additional factors 
to be considered under the “substantially 
affected" provision of § 455(b)(4). The 
court observed:

In view of the statutory requirement 
that interests must be substantially af­
fected before recusal is required, we be-

J. Sec Afiiii.'iwi o f  Charles E. Cole in Support of 
Motion lot Recusal. exhibit 2 .11 11-12 (filed

iieve Congress did not intend to require 
disqualification in all cases in which the 
judge might benefit as a member of the 
general public. We realize that recusal 
would be required by the statute if the 
judge owned even one share of stock in a 
party to the litigation. But an interest 
shared by the judge in common with the 
public is distinguishable for at least two 
reasons. First, the policy to promote 
public confidence in the impartiality of 
the judicial system is not served to as 
great an extent by disqualifying a judge 
who would receive only such a benefit. 
It is not simply a question of de minimis 
effect; a personal benefit or detriment 
shared in common with the community at 
large is perceived to have a different 
psychological effect on a judge than 
would a benefit or detriment not so 
shared.

Second, practical problems abound if 
recusal is required whenever a judge 
benefits simply as a member of the com­
mon populace. There is much litigation 
today that can have far-reaching effects 
on large segmen's of the nation. For 
instance, an antitrust suit against a ma­
jor oil company could reduce gasoline 
prices within the entire United States, 
and hence affect the transportation costs 
of every judge. The ratemaking pro­
ceedings of public utility commissions 
throughout the nation are reviewed by 
the courts in the states involved, where 
most of the reviewing judges are custom­
ers of the telephone, electric, water or 
gas company; yet there is no suggestion 
in any cases w*e have seen that these 
judges should disqualify themselves. 
Federal and state judges sit every day on 
tort, patent or other cases in which po­
tentially large verdicts could affect an 
insurance or other company’s profitabili­
ty, and the loser is in a position to pass 
the loss on through higher future costs 
which increase the judges' cost of living. 

62(1 F.2d at 796-97.
Similar considerations apply here. Ac­

cording to the records of the Clerk of the

October 25, l()!*J).
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Court for this district, 60 cases have been 
filed here since 1981 which likely involve 
potential permanent fund revenues. This 
averages 15 cases per year, and these cases 
often entail far-reaching and complex liti­
gation. Moreover, I note that the state is 
entitled to 90% of oil revenues received by 
the federal government from federal oil 
leases in the state. Cases involving federal 
leases thus may also have an impact on the 
permanent fund. It is readily apparent 
that frequent assignment of nonresident 
judges to hear these cases would impair 
the effective administration of justice in 
the federal court in the District of Alaska.

For these reasons, I conclude that my 
entitlement to an Alaska permanent fund 
dividend does not constitute either a “finan­
cial interest in the subject matter in contro­
versy" nor "any other interest that could 
be substantially affected by the outcome of 
the proceedings." Accordingly, there are 
no grounds for disqualification under 28 
U.S.C. § 455. The Motion for Recusal is 
therefore DENIED.

ORDERED ACCORDINGLY.

In re STORAGE TECHNOLOGY 
CORPORATION. Debtor.

RENDER & TREECE. P.C.. .Movant, 
v.

STORAGE TECHNOLOGY 
CORPORATION.

Respondent.
Bankruptcy No. 84 B 051177 G. 

.Motion No. 1130JI3.

United States District Court.
D. Colorado.

Jan. 7. 1985.
As Amended Jan. 8, 1985.

Former counsel for Chapter 11 debtor 
moved for relief from automatic stay to

perfect and otherwise enforct its attorneys’ 
lien. The District Court, Roland J. Brum­
baugh. J., held that lien was statutory and 
that counsel violated automatic stay when it 
filed its notice of lien after the bankruptcy 
filing.

Motion denied.

1. Bankruptcy c=>191
An attorneys' lien is "statutory” for 

purpose of avoiding the fixing of a statuto­
ry lien. Bankr.Code, 11 U.S.C. A. 
§§ 101(45), 545(2).

See publication W ords and Phrases 
for o ther judicial constructions and 
definitions.

2. Attorney and Client <̂ =174
Under Colorado law, an attorneys' lien 

does not exist apart from statute. C.R.S. 
12-5-119. 12-5-120.

3. Attorney and Client <5=174
Attorneys' lien arises solely by force of 

a statute on specified conditions, i.e., en­
titlement to the fruits of a suit or settle­
ment accruing to the client.

4. Bankruptcy <5=659(3)
Attorneys having lien under Colorado 

law for services rendered Chapter 11 debt­
or in connection with civil action violated 
automatic stay by filing notice of attor­
neys’ lien, and perfection of lien as to third 
parties was not retroactive so as to trigger 
Bankruptcy Code provision exempting the 
“act” of filing from the automatic stay and, 
thus, notice was void and lien was neither 
enforceable nor perfected against third par­
ties. C.R.S. 12-5-119, 12-5-120; Bankr. 
Code. 11 U.S.C.A. 101(45). 362. 362(a)(5),
(b)(3), 546(b).

5. Bankruptcy <5=675
Debtor in possession stands in shoes of 

the trustee and may exercise lien avoidance 
powers, but such requires filing of an ad­
versary proceeding. Bankr.Code, 11 U.S. 
C.A. <i 545(2); Rules Bankr.Proc.Rule 7001, 
11 U.S.C. A.

Paul G. Hyman. Jr., Holme. Roberts & 
Owen. Denver, Colo., for Storage Technolo­
gy Corp.. debtor.
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FAIRBANKS

V IC E-C H A IRM A N , H O U SE  
H E A L T H  ED U C A T IO N  A N D  

SO C IA L  S E R V IC E S  C O M M IT TE E

M E M B E R . H O U SE  LABOR A N O  
C O M M E R C E  C O M M IT TEE

JUNEAU

C H A IR , C H ILD R EN 'S  C A U C U S

3Ho u b c  c f  J l c p r c a c t t t n t i f a c B

p o. bo x v
STATE CAPITOL 

JUNEAU. ALASKA 99811 
(907) 465-3466

M E M O R A N D U M

TO R e p r e s e n t a t i v e  "Red" Boucher 
Chair, S t a t e  A f fairs Committ ee

F R O M

DATE A p r i l  9, 1989

SUBJECT: S c h e d u l i n g  a h e a r i n g  on H B  277, "An A c t  r e q u i r i n g
g e n d e r  b a l a n c e  on state boards, c o m m i s s i o n s  and s i m i l a r  
g r o u p s . "

I a m  r e q u e s t i n g  that  y o u  s c h edul e a h e a r i n g  on H B  277. I a m  
p r o u d  to be a s p o n s o r  of this l e g i s l a t i o n  b e c a u s e  I b e l i e v e  that 
e q u a l i t y  b e t w e e n  the sexes will not be a c h i e v e d  until wome n are 
a l l o w e d  t o  p a r t i c i p a t e  in all w a l k s  of life on an equal basis 
w i t h  men. I am a p p a l l e d  that w o m e n  in Alaska, even t h o u g h  they 
c o m p r i s e  48% (Department of L a b o r  statistic, J u l y  1, 1987) of the 
popula t i o n ,  are e i t h e r  not repre s e n t e d  or u n d e r - r e p r e s e n t e d  on 
t h e  137 s t a t e  b o ards and commissions. T o  name a few, there are 
no  w o m e n  o n  the s ix m e m b e r  P e r m a n e n t  Fund Board, t he s e v e n  m emb er 
R a i l r o a d  C o r p o r a t i o n  Board, the fourteen m e m b e r  F o r e s t r y  Board, 
a n d  the five m e m b e r  A l a s k a  H o u s i n g  F i nance C o rpor ation. I would 
al s o  t h i n k  t h a t  of the 21 m e m b e r s  of the A l a s k a  T o u r i s m  Council, 
o n e  q u a l i f i e d  w o m a n  c o u l d  be found to serve.

Ou r  s t a t e  has a stron g h i s t o r y  of equality. T h e  c i t i z e n s  of 
A l a s k a  v o t e d  for e q u a l i t y  in 1972 b y  a d o p t i n g  a const i t u t i o n a l  
a m e n d m e n t  p r o h i b i t i n g  s ex discri mination. Also, the first act of 
t h e  1st T e r r i t o r i a l  L e g i s l a t u r e  in 1913 was to give w o m e n  the 
ri g h t  to vote. T h o u g h  our state has e n d orsed equality, I think 
it is c l e a r  b y  the a t t ached  list that we have failed to achieve 
this goal. T h e r e  are q u a l i f i e d  w o m e n  for each of t h e s e  boards 
a n d  commissions.

Red, m y  sincere thanks to you for being in t h e  forefront by 
c o - s p o n s o r i n g  this "fairness" p iece of legislation. If you have 
a n y  q u e s t i o n s  or r e q u i r e  further information, c o n t a c t  me or my 
staff, N a n c y  G r o s z e k  at 465-3466.

F A I R B A N K S  20B
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T h a n k  you in a d v a n c e  for y o u r  p r o m p t  c o n s i derati on. 

M B / N J G / b h n  

A t t a c h m e n t

cc: S t a t e  A f f a i r s  C o m m i t t e e  M e m b e r s
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T A I IE  1
FEMALE BOARD AMD COW ISSION MEMBERS

BOARD BOARD 00
MVMBER COMMISSION IOTA

1 Accountancy Board
2 A g r ic u ltu ra l Revolving Loan Fund Board
3 A lco h o lic  Beverige Control Boerd
A Review Boerd on A lcoho'; sm (Term inated)
5 A r c h it e c t * .  Engineer*, land  Sur- r»

6  A rts  C o uncil
7 Assessment Review Board
0 A t h le t ic  Ccmmissicn
9 Bald E ag le  Preserve Advisory Council

10 Bar A sso c ia tio n

11 Barb ers and M airdressers
12 B ice n te n n ia l C om ission
13 B lock G rant Advisory C o m itte e
U  B ro adcasting  C o m is iio n
15 8uildir>g A uthority

16 C h iro p ra c t ic  Examiners
17 Clemency Advisory Committee
IS  C o asta l P o lic y  Council
19 Code R e v is io n  O m is s io n
20 Ccnm ercial F ish e r ie s  Entry  C o m iss io n

21 C o rm e rc iii F ish ing  and A g ricu ltu re  8 ank
22 Compensation e m is s io n
23 C o rre c t io n a l Ind ustries Commission
24 Dental Examiners
25 P u b lic  Employees and Teachers D is a b i l i t y  Review Board

26 D ispensing  O pticians Board
27 Domestic Vio lence and Sexual A ssau lt
20 A d viso ry Boa.d on Orug Abuse (Term inated)
29 Education  Board
30 Education  C o m issio n  of the States

31 Emergency Medical Serv ices Advisory C o uncil
32 Emergency Response Commission
33 Employees Retirement Board
34 Employment of the Handicapped
35 Employment S ecu rity  Advisory Council

36 Federa l Areas oF Alaska
37 f is h e r ie s  Board
30 r ith e rm a n 's  Fund Advisory and Appeals Co uncil
39 F o re s t ry  Board
40 Game Board

41 Geographic Board
42 Guide Board
43 Handicapped and G ifted  Council
44 H is t o r ic  S it e s  Advisory Committee
45 H is t o r ic a l  C e m iis io n

46 H is t o r ic a l  Records Advisory board
47 Housing Finance Corporation
40 Hunan R ig h ts  C om ission
49 Hum anities Form
50 In d u s t r ia l  Develop-m t and Export A u th o rity

51 Job T ra in in g  Coordinating Council 2
52 J u d ic ia l  Conduct Com ission
53 Judicia l Council
54 J u v m lIe  J u s t ic e  and Family S e rv le ts  A d v iso ry  C o m itte e  1
55 lab o r R e la t io n s  Agency

M8ERS • FEMALE MEMBERS

3 
2 
1 
0 
2

0 
0 
0 
0
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4
7
6 
6 
2

1 
0 
2 
2 
0

0
4 
2
3 
0

2 
6 
0
5 
0

5
4 
2 
7 
2

4 
0 
1 
0 
1

3 
1 
9
5
4

4 
0
5 
0 
0

7 
3 
2 
0 
1

PERCENT OF FEMALE 
MEMBERS AS 

PERCENT Of TOTAL 
MEMBERS

4 2 .9X 
20.6
20.0
0 .0

22.2
7 2 .7  
0 .0  
0.0 
0 .0

4 1 .7

00 .0
35 .0
54.5
6 6 .7
4 0 .0

20.0 
0 .0

12.5
2 5 .0  
0 .0
0 .0

57.1
20.6
3 3.3  
0 .0

40.0
0 5 .7  
0 .0

55.6  
0 .0

31.3
30.0
40.0
50.3
40.0

25.0  
0 .0

16.7  
0.0

12.5

37.5
14.3
39.1
71.4
6 6 .7

57.1  
0 .0

71.4 
0 .0  
0 . 0

33.3
33.3
20.6
53.3
33.3



BOARD BOARD OR PERCENT OF TOTAL
MUHBER COMMISSION TOTAL MEMBERS • FEMALE MEMBERS MEMBERS

56 Lend Use Council Advisors C o m it te e  20 A 20.0
57 L ib r a r ie s  Advisory CounciI 10 6 80.0
56 L o c il  Boundary C o m issio n  5 p 4 0 i0
59 Marine P i lo t s  Board 7 0 0 .0
60 M edicaid R ite  C o m issio n  5 o 0 .0

61 Medical Board 7 2 28.6
62 Medical ln d e m ity  Corporation o f A laska  9 2 22.2
63 Mental Health Board 13 6 46^2
64 Mental Health Trust C o m iss io n  5 2 4 0 .0
65 M inera ls C o m issio n  11 1 g j

66 M unicipal Bond Bank A u tho rity  5 0 0 .0
67 Nursing Board 7 7 100.0
66 Nursing Heme A d a in istra to rs  Board 3 2
69 Occupational Sa fety  and Health Review Board 3 0 o!o
70 O i l  and Gas Conservation Commission 3 0 o.O

71 O lder Alaskans C e m lss lo n  11 6 5 4 . 5
72 Optometry Board 5 1 20.0
73 P a c if ic  Marine F ish e r ie s  C o m is s io n  3  0 o.O
74 Park and Park Monument S u b s is te n cy  R esource C o m is s io n s  20 5 2 5 .0
75 Paro le  Board 5 1 2 0 I 0

76 Permanent Fund Corporation 8oard of T ru s te e s  6  0 0 .0
77 Personnel Board 3 1 3 3 , 3
78 Pharmacy Board 7  4 57_1
79 P h y sica l Therapy and O ccupational Therapy Board 7 4 5 7 . 1
60 P ioneers' Hemes Advisory Board 7  1 4̂ * 3

81 P o lice  Standards Council 11 2  18>2
82 Postsecondary Education Commission 14 6  42 .9
83 Power Authority 7 1 14^3
84 P r iv a te  Industry Council 15 a 53 *3
85 P ro fessio n a l Teaching P ra c t ic e s  C o m is s s io n  9  5 55* 5

86  Psycho log ist and Psycho log ical A s so c ia te  Exam iners 5  2 40.0
87 P u b lic  O ffice s  C o m issio n  5 1 2 0.0
88  R a ilro ad  Corporation Board 7  0 0 .0
69 R a ilro ad  Labor Re lations Agency 3  1 3 3 * 3
90 Real E sta te  C o m issio n  7  3  42<9

91 Regents, U n iv ers ity  of A laska 11 5 4 5 . 5
92 Royalty  O il and Gas Development A d v iso ry  Board 6  1 16.7
93 Rural A laska T e lev is io n  U sers Network 14 6  42 .9
94 Safety  Advisory Council 14 2 1 4 . 3
95 Science and Engineering A d viso ry  C o m is s io n  7 1 14.3

96 Seafood Marketing In s t itu t e  18 2 11.1
97 S o il and Water conservaiton Board 6  1 16.7
98 Student loan Corporation 5  2 40.0
9? Teachers' Retirement Board 5 2 40.0

100 Telecom uni cat ions Inform ation Co uncil 19  3 15.8

101 U t i l i t i e s  C o m issio n  5 3 60.0
102 V eterin ary  Examiners 5 2 40.0
103 V io lent Crimes Corpensation B c 'rd  3 2 6 6 .7
104 Vocational and Career education  Council 13 5 38 5
105 Water and Wastewater Works A d v iso ry  Board 9 0 0 .0

106 Water Resources Board 9 3 33.3
107 Western In te rsta te  C o m issio n  o f Higher Education  3 1 33.3
108 Women's C o m issio n  10 9 90.0
109 Wood-Tlkehik State  Park Management C o u ncil 7 0 0 .0
110 Worker's Compensation Board 11 1 9.1

TA B LE  1 (C o n t in u e d )
FEM ALE W ARD AMO COMMISSION MEMBERS

PERCENT OF FEMALE
MEMBERS AS



TA B LE  1 ( C o n t in u e d )
FEM ALE BOARD AND COMMISSION MEMBERS

PERCENT OF FE

BOARD
MUHBER

BOARD OR 
COMMISSION TOTAL MEMBERS • FEMALE MEMBERS

MEMBERS AS 
PERCENT OF TO 

MEMBERS

111 C M ld re n  and Youth Ccnmission 22 15 6 8 . 2
1 1 2 H ealth  Care 12 0 0 . 0
113 Housing Market Council 12 4 33.3
114 Trade A laska  Advisors 20 5 25.0
115 Tourism  Coordinating Committee 12 2 16.7

116 Tourism  Marketing Council 21 0 0 . 0
117 S c ie n c e  and Technology Foundation Board 9 2 2 2 . 2
118 G uid ing  and Came Task Force 0 0 0 .0
119 M echanical Examiners Board 3 0 0 .0
120 E le c t r i c a l  Examiners Board 3 0 0 .0

121 A la sk a -S o v ie t  Relations C o m issio n In a c t iv e 0 0 .0
1 2 2 C l i n i c a l  So cia l Work Examiners 5 4 80.0
123 R e c re a t io n  R ivers Advisory Board 11 0 0 . 0
124 F in f i s h  farming Task Force In a c t iv e 0 0 .0
125 F is h i r g  V essel Sa fety  In terim  Commission In a c t iv e 0 0 .0

126 A lco h o lism  and Drug Abuse Advisory Board 12 5 4 1 .7
127 N a tiv e  Se rv ices Commission 8 1 * 12.5
126 final I Business Conference Board 22 5 22.7
129 0 0 0 . 0
130 N orth P a c if ic  and Bering Sea F is h e r ie s  A dviso ry Body • •  0 0 0 .0

131 Equal Opportunity Advisory Council 12 3 25.0
132 N orth P a c if ic  F ish e r ie s  Management Council • • 0 0 0 .0
133 P u b lic  Oeferder (Not a Board or Commission) 0 0 0 .0
134 jud g esh ip s (Not a Board or Commission) 0 0 0 .0
135 0 0 0 .0

136 Yukon R iv e r Salmon Negotiations • • 0 0 0 .0
137 H ealth  Care Cost Containment Task Force 7 2 28.6

TOTALS 1,098 338 3 0 .8X

•  T c ta l number of members is  co nstan tly  changing.
• •  Fed era l Board 
• • •  «o : p re s e n t ly  f i l le d .

P r e o a r e d  b y  the Hou s e  Research Agency, April 1959 (8 9 .3 3 1 ).



Int r o d u c e d :  4/7/89
R e f e r r e d :  State A f f a i r s
an d  J u d i c i a r y

6-1067A

BY BOYER, S P O H N H O L Z ,  -"'PONEN, 
BROWN, ELLIS, U L M E R ,  ,._.tARD.

1 IN T HE H O U S E  BOUCHER, A N D  G O L L

2 H O U S E  B I L L  NO. 277

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an Act entitled: " An A c t  r e q u i r i n g  g e n d e r  b a l a n c e  on  s t a t e  b o a r d s ,

7 c o m m i s s i o n s ,  a n d  s i m i l a r  g r o u p s . "

8 BE IT E N A C T E D  BY T HE L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

9 * S e c t i o n  1. AS 39.05 is a m e n d e d  by  a d d i n g  a new s e c t i o n  to read:

10 Sec. 39.05.062. G E N D E R  B A L A N C E  O N  B O A R D S  A N D  C O M M I S S I O N S .  (a)

11 A l l  a p p o i n t i v e  b o a r d s ,  c o m m i s s i o n s ,  c o m m i t t e e s ,  co u n c i l s ,  t a s k  f o r ces,

12 and s i m i l a r  groups e s t a b l i s h e d  b y  l a w  m ust be g e n d e r  b a l a n c e d ,  u n l e s s

13 o t h e r w i s e  p r o v i d e d  by the l a w  e s t a b l i s h i n g  the group.

14 (b) U n l e s s  o t h e r w i s e  p r o v i d e d  b y  law, a p e r s o n  m a y  n o t  be

15 a p p o i n t e d  or r e a p p o i n t e d  to a b o a r d ,  c o m m i s s i o n ,  c o m m i t t e e ,  c o u n c i l ,

16 tas k  force, or s i m i l a r  g r o u p  e s t a b l i s h e d  by law if that a p p o i n t m e n t  or

17 r e a p p o i n t m e n t  w o u l d  c a u s e  t h e  n u m b e r  of  m e m b e r s  of one g e n d e r  to

18 e x c e e d  by more tha n  o ne t he n u m b e r  of  m e m b e r s  of t he o t h e r  g e n d e r

19 s e r v i n g  as m e m b e r s  o f  the g r o u p .

20 (c) If there a r e  m u l t i p l e  a p p o i n t i n g  a u t h o r i t i e s  for a board,

21 c o m m ission, c o m m i t t e e ,  c o u n c i l ,  t a s k  force, or s i m i l a r  g r o u p  g o v e r n e d

22 by this section, the a p p o i n t i n g  a u t h o r i t i e s  shall c o n s u l t  e a c h  o t h e r

23 to a v oid a v i o l a t i o n  of t h i s  s e c t i o n .

24 * Sec. 2. T R A N S I T I O N A L  P R O V I S I O N .  N o t w i t h s t a n d i n g  AS 3 9 . 0 5 . 0 6 2 ,  e n act-

25 cd by sec. 1 of this Act, an  i n d i v i d u a l  m a y  c o m p l e t e  a t e r m  as a m e m b e r  of

26 a board, commission, c o m m i t t e e ,  c o u n c i l ,  t a s k  force, or  s i m i l a r  g r o u p  if

27 the t erm is b e i n g  s e r v e d  o n  the e f f e c t i v e  d a t e  of this Act.

H B 0 2 7 / A HB 2 77
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April 17, 1989

MEMORANDUM

TO: Representative Mark Boyer

ATTN: Nancy Groszek

FROM: Sandi DepuejifflP"

Administrative Officer

RE: Women Serving on Alaska Boards and Commissions
Research Request 89.331

Attached is a revised Table 1 showing the number of women serving on Alaska's 

boards and commissions. Two changes have been made: one woman serves on board 

no. 115--the Tourism Coordinating Committee--compared to two previously 

reported, and five women serve on board no. 116--the Tourism Marketing 

Council--compared to none being previously reported. Consequently, the percent 

of female members as a percent of total members changes from 30.8% to 31.1%. 

Please replace the original tau.e with the attached revised table. I apologize 
for any inconvenience this error has caused.



TABLE 1
FEMALE BOARD AND COMMISSION MEMBERS

PERCENT OF FEMALE
MEMBERS AS

BOARD BOARD OR PERCENT OF TOTAL
NUMBER COMMISSION TOTAL MEMBERS • FEMALE MEMBERS MEMBERS

1 Accountancy Board 7 3 4 2 .9X
2 A g r ic u lt u ra l  Revolving Loan Etnd Brard  7 2 28.6
3 A lc o h o lic  Beverage Contro l Board 5 1 20 . 0
A Review Board on A lcoho lIsm  (Term inated) 0 0 0 .0
5 A r c h lt e c ta ,  Eng lneera , Land Surveyora 9 2 22 . 2

6 A rts  C o u ncil 11 8 72.7
7 Assessm ent Review Board 5 0 0 .0
8 A t h le t ic  Commission 5 0 0.0
9 Bald  E a g le  P reserve  A d v iso ry  Council 12 0 0 .0

10 Bar A s s o c ia t io n  12 5 41 .7

11 B arb ers  and H a ird re sse rs  5 4 80.0
12 B ic e n te n n ia l Commission 20 7 35.0
13 B lock G rant A dviso ry Commit*ee 11 6 54.5
14 Bro ad castin g  Commission 9 6 66 .7
IS B u ild in g  A u th o rity  5 2 40.0

16 C h iro p ra c t ic  Exam iners 5 1 20 . 0
17 Clemency A dviso ry Committee 3 0 0 .0
18 C o asta l P o lic y  Council 16 2 12.5
19 Code R e v is io n  Commission 8 2 25.0
20 Commercial F is h e r ie s  E n try  Commission 3 0 0.0

21 Commercial F ish in g  and A g ricu ltu re  Bank 7 0 0 .0
22 Compensation Commission 7 4 57.1
23 C o rre c t io n a l In d u s t r ie s  Commission 7 2 28.6
24 Dental Exam iners 9 3 33.3
25 P u b lic  Employees and Teachers D i s a b i l i t y  Review Board 5 0 0.0

26 D ispensing  O p tic ia n s  Bosrd 5 2 40.0
27 Domestic V io len ce  and Sexual A ssa u lt 7 6 85.7
28 A d viso ry  Board on Orug Abuse (Term inated) 0 0 0.0
29 Education  Board 9 5 55.6
30 Education  Commission of the S ta te s  7 0 0.0

31 Emergency Medical S e rv ic e s  A dvisory Co uncil 16 5 31.3
32 Emergency Response Commission 13 4 30 .8
33 Employees Retirem ent Board 5 2 40.0
34 Employment of the Handicapped 12 7 58.3
35 Employment S e c u r ity  A d viso ry  Council 5 2 40.0

36 Federal Areas of A la ska  16 4 25.0
37 F is h e r ie s  Board 8 0 0.0
38 Fisherm an 's Fund A d v iso ry  and Appeals Council 6 1 16.7
39 F o re s t ry  Board 14 0 0.0
40 Game Board 8 1 12.5

41 Geographic Board 8 3 37.5
42 Guide Board 7 1 14.3
43 Handicapped and G ifte d  Council 23 9 39.1
44 H is t o r ic  S it e s  A d v iso ry  Committee 7 5 71.4
45 H is t o r ic a l  Commission 6 4 6 6 .7

46 H is t o r ic a l  Records A d viso ry  board 7 4 57.1
47 Housing Finance Corporation  5 0 0.0
48 Human R ig hts Commission 7 5 71.4
49 Hum anities Forus 3 0 0.0
50 In d u s t r ia l  Development and Export A u th o r ity  5 X 0.0

51 Job T ra in in g  Coord inating  Council 21 7 33.3
52 J u d ic ia l  Conouct Commission 9 3 33.3
53 J u d ic ia l  Council 7 2 28.6
54 Ju v e n ile  J u s t ic e  and Fam ily S e rv ic e s  A d v iso ry  Committee 15 8 53.3
55 Labor R e la t io n s  Agency 3 1 33.3



TA B LE  1 ( C o n t in u e d )
FEMALE BOARD AND COMMISSION MEMBERS

PERCENT OF FEMALE
HEHBERS AS

BOARD
NUMBER

•OARO OR 
COMMISSION TOTAL MEMBERS • FEMALE MEM8 ERS

PERCENT OF T< 
MEMBERS

56 Land U i«  Council A d v U o ri ConrnlttM 20 4 2 0 . 0
57 L ib r a r ie s  A dvisory Council 10 8 60 .0
58 Lo ca l Boundary Commission 5 2 4 0 .0
59 M arine P i lo t *  Board 7 0 0 .0
60 M edica id  Rate Commission 5 0 0 . 0

61 M edical Board 7 2 28.6
62 M edical Indem nity Corporation  of A laska 9 2 2 2 . 2
63 Mental H ealth  Board 13 6 46 .2
64 Mental H ealth  Trust Commission 5 2 4 0 .0
65 M in e ra l*  Commission 11 1 9.1

6 6 M u nicip a l Bond Bank A u th o rity 5 0 0 .0
67 N ursing  Board 7 7 100 .0
6 8 N ursing  Home A d m in istrato rs Board 3 2 6 6 .7
69 O ccup atio n a l Sa fe ty  and Health Review Board 3 0 0 . 0
70 O i l  and Gas Conservation Commission 3 0 0 . 0

71 O ld er A laskans Commission 11 6 5 4 .5
72 Optometry Board 5 1 2 0 . 0
73 P a c i f i c  Marine F is h e r ie s  Commission 3 0 0 . 0
74 P ark  and Park Monunent Su b sisten cy  Resource Commissions 20 5 25 .0
75 P a ro le  Board 5 1 2 0 . 0

76 Permanent Find Corporation  Board of T ru stees 6 0 0 . 0
77 Perso nn e l Board 3 1 3 3 .3
78 Pharmacy Board 7 4 57.1
79 P h y s ic a l Therapy and O ccupational Therapy Board 7 4 57.1
80 P io n e e rs ' Homes A dvisory Soard 7 1 14.3

81 P o lic e  Standards Council 11 2 18.2
82 Po stseco nd ary  Education Commission 14 6 4 2 .9
83 Power A u th o rity 7 1 14.3
84 P r iv a t e  In d u stry  Council 15 8 53 .3
85 P ro fe s s io n a l Teaching P ra c t ic e s  Cemmisssion 9 5 55.6

8 6 P s y c h o lo g is t  and P sycho log ica l A sso c ia te  Exem iners 5 2 4 0 .0
87 P u b lic  O f f ic e s  Commission 5 1 20 . 0
88 R a ilro a d  Corporation Board 7 0 0 . 0
89 R a ilro a d  Labor R e la tio n s  Agency 3 1 33.3
90 R ea l E s t a te  Commission 7 3 4 2 .9

91 R eg ents, U n iv e rs ity  of A laska 11 5 45 .5
92 R o y a lty  O i l  and Gas Development A d v iso ry  Board 6 1 16.7
93 R u ra l A la sk a  T e le v is io n  U sers Network 14 6 4 2 .9
94 S a fe ty  A dviso ry Council 14 2 14.3
95 S c ie n ce  and Engineering ’ d v iso ry  Commission 7 1 14.3

96 Seafood Marketing In s t it u t e 18 2 1 1 . 1
97 S o i l  and Water Conservaiton Board 6 1 16.7
98 Student Loan C o r- jra t io n 5 2 4 0 .0
99 T e a ch ers ' Retirement Board 5 2 4 0 .0

100 Telecom m unications Inform ation Council 19 3 15.8

101 U t i l i t i e s  Commission 5 3 6 0 .0
102 V e te r in a ry  Examiners 5 2 40 .0
103 V io le n t  Crim es Compensation Board 3 2 6 6 .7
104 V o ca tio n a l and Career Education Council 13 5 38.5
105 W ater and Wastewater Works A dvisory Board 9 0 0 . 0

106 Water Resources Board 9 3 33.3
107 W estern In te r s ta te  Commission of Higher Ed acatio n 3 1 33 .3
108 Women's C o m iss io n 10 9 9 0 .0
109 W ood'Tikchik S ta te  Park Manager ent Council 7 0 0 . 0
1 10 W orker's Compensation Board 11 1 9 .1



TABLE 1 (C o n t in u e d )
FEMALE BOARD AND COMMISSION MEMBERS

PERCENT OF FEMALE

BOARD BOARD OR
NUMBER COMMISSION

111 C h ild re n  and Youth Conm liilon
112 H ealth Care
113 Housing Market Council
114 Trade A la sk a  A dvisors
115 Tourism  C o o rd inating  Committee

116 Tourism  M arketing Council
117 S c ie n ce  and Technology Foundation Board
118 Guiding and Game Task Force
119 M echanical Exam iners Board
120 E le c t r i c a l  Exam iners Board

121 A la sk a -S o v ie t  R e latio n s Commission
122 C l in ic a l  S o c ia l Work Examiners
123 R e cre a t io n  R iv e rs  Advisory Board
124 F in f is h  Farming Task Force
125 F ish in g  V e s se l S a fe ty  Interim  Commission

126 A lco h o lism  and Drug Abuse Advisory Soard
127 N ative  S e rv ic e s  Commission
128 Sm all B u s in e ss  Conference ?o*rd
129 •* *
130 North P a c i f i c  and Bering Sea F is h e r ie s  A d v iso ry  Body • *

131 Equal O pportunity Advisory Council
132 North P a c i f i c  F is h e r ie s  Management Co uncil * *
133 P u b lic  Defender (Not a Board or C o m is s io n )
134 Judgeships (Not a Soard or Commission)
135 * • *

136 Yukon R iv e r  Salmon Negotiations **
137 H ealth  Care Cost Containment Task Force

TOTALS

MEMBERS AS
PERCENT OF TC

TOTAL MEH3ERS * FEMALE MEMBERS MEMBERS

22 15 6 8 . 2
12 0 0 . 0
12 4 3 3 .3
20 5 2 5 .0
12 <

8 .3

21 2 3 .8
9 -i 2 2 . 2
0 0 0 . 0
3 0 0 . 0
3 0 0 . 0

In a c t iv e 0 0 . 0
5 4 EO.O

11 0 0 . 0
In a c t iv e 0 0 . 0
In a c t iv e 0 0 . 0

12 5 4 1 .7
8 1 12.5

22 5 2 2 .7
0 0 0 . 0
0 0 0 . 0

12 3 2 5 .0
0 0 0 . 0
0 0 0 . 0
0 0 0 . 0
0 0 0 . 0

0 0 0 . 0
7 2 2 8 .6

1,098 342 3 1 .1X

*  T o ta l nurber of members i s  constantly  changing.
* *  Federa l Board
* **  Not p re se n t ly  f i l l e d .

Prepared by the House Research Agency, A p r il 1989 (8 9 .3 3 1 ) .
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A p r i l  17, 1989

To R e p r e s e n t a t i v e  R e d  Boucher, C h a i r  
Members, H ouse S t a t e  A f f a i r s  C o m m itte e

Re: H o u s e  Bill No. 277; "An Act r e q u i r i n g  g e n d e r  
b a l a n c e  on sta te boards, commissions, and 
s i m i l a r  groups."

N E A - A l a s k a  s u p port s a n d  encou r a g e s  y o u r  favorable 
c o n s i d e r a t i o n  of HB 277.

T h i s  l e g i s l a t i o n  a d d r esse s an area of c o n c e r n  w hich h a s  been 
too l o n g  i g n o r e d  in A l a s k a  and p r o v i d e s  an e f f e c t i v e  means 
to p o s i t i v e  resolution.

W o m e n  c o m p r i s e  48% of t h e  state p o p u l a t i o n  but t h e y  hol d 
o n l y  3 0% of t h e  a p p o i n t i v e  p o s i t i o n s  on the b o a r d s  and 
c o m m i s s i o n s  of t h e  state. Even m o r e  s i g n i f i c a n t  is t h e  fact 
t h a t  s o m e  of the more p r e s t i g i o u s  and s i g n i f i c a n t  b o a r d s  and 
c o m m i s s i o n s  h a v e  no w o m e n  in t h e i r  me mbership.

T he b a s i c  p r e m i s e  of equal o p p o r t u n i t y  is jus t that - equal 
opportu nity. T h e  o p p o r t u n i t y  to b e  inv olved t h r o u g h  active 
p a r t i c i p a t i o n  at the b o a r d  and c o m m i s s i o n  level o p e n s  other 
d o o r s  o f  opportunity.

A l a s k a  c an and must r e - a f f i r m  its c o m m i t m e n t  to affi rm a t i v e  
a c tio n b y  p a s s i n g  HB 277.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  of our position.

Bob M a n n e r s  
E x e c u t i v e  S e c r e t a r y

R e s p e c t f u l l y  s u b m itted

Judy S a l o  
Presid ent

cc: R e p r e s e n t a t i v e  M a r k  Boyer
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69.16A Gender balance.
All appointive boards, commissions, committees and councils of the state 

established by the Code if not otherwise provided by law shall be gender balanced. 
No person shall be appointed or reappointed to any board, commission, committee, 
or council established by the Code if that appointment or reappointment would 
cause the number of members of the board, commission, committee, or council of 
one gender to be greater than one-half the membership of the board, commission, 
committee, or council plus one. If there are multiple appointing authorities for a 
board, commission, committee, or council, they shall consult each other to avoid a 
violation of this section. This section shall not prohibit an individual from 
completing a term being served on June 30, 1987

87  A r t* . <h 2 1 8  |- S F  1*8
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D E P A I I T M E . V T  ( » F  L A W

OFFICE OF THE ATTORNEY GENERAL

□  1031 W 4th AVENUE  
SUITE 300
ANCHORAGE. ALASKA 99501-1994 
PHONE 1907) 276-3550

R E P LY  TO:

STEVE COWPER, GOVERNOR

May 4, 1989

□  1st NATIONAL CENTER 
100 CUSHM AN ST 
SUITE 400
FAIRBANKS. ALASKA 99701-4679

P O  BOX K -S T A T E  CAPITOL 
JUNEAU. ALASKA 99811-0300  
PHONE (907) 465-3600Hon. M a x  G r u e n b e r g  AN D

Hon. P e t e r  Goll, Co -c ha irs 
House J u d i c i a r y  C o mm it tee 
Alas ka St a te  L e gi s la t ur e 
P.O. Box V 
Juneau, A K  99811

Dear R e p r e s e n t a t i v e s  G r u e n b e r g  and Goll:

R e g a r d i n g  the a bo v e bill, w h i c h  w e  u n d e r s t a n d  w i l l  not
be heard again u n t i l  n e xt  session, p l e a s e  fin d e n cl o s e d  a m e m o­
randum w e  have p r e p a r e d  o u t l i n i n g  the c o n s t i t u t i o n a l  p r o bl e ms  the 
bill presents.

We have p r o v i d e d  a co p y  to an aide of the pr i me  sponsor.

Please advise us if we can p r o v i d e  any a d d i t i o n a l  i n­
format io n .

VBR/pjg

Enc.
cc: A r t h u r  H. P eterso n

A s s i s t a n t  A t t o r n e y  General  
D ep a rt me n t of  L a w  - J u ne a u

Re: CSHB 277 (SA)

V er y  truly yours,

D OU GL A S B. B AI L Y 
A T T O R N E Y  G E N E R A L

A ss is tant A t t o r n e y  General



MEMORANDUM State of Alaska
Department of Law

TO

'HOM

M a y  2, 1 9 8 9  

6 6 3 - 8 9 - 0 5 0 4  

4 6 5 - 3 6 0 0

HB 277 -- Gender balance 
on state beards and c o m­
missions

y o u  nave asxec cnis orrice co rev ie w HB 277 and Co a d­
dress c o n s t i tu t io n al  quescions presented by the bill. We believe 
that it m a y  be difficult to defend this legislation a g ai n st  a 
challenge  alleging v i olati on  of  the equ al  prote ct ion c l au se  of 
the F ou r t e e n t h  Am en dm ent to the United Sta te s Constitution.

Provisio ns  of HB 277

HB 277 requires all appointive boards, commissions, and
similar groups e st ab lished by law (hereafter "boards") to be g e n­
der balanced, unless the law e st ab lishing  the bo ar d p r o vi d es  o t h­
erwise. The bill proh ibits app ointment or re a pp oi n tm e nt  of a
person co a board if the appointment w o u l d  cause the n u m b e r  of 
persons o f  one gender to exceed  bv m o r e  chan one the n umber of
persons o f  the ocher gender on the board. The bill does not p r e­
vent e x i s t i n g  board me mb ers from serving out terms on b oa r ds  chat 
are not g e nd er  bal a nc e d on the effective dace of the Act. A c o m­
mittee s u bs t it ut e  of fered by the House State Af fairs Co m mi tt ee
limits Che gender balance requirement co nongo v er n me n ta l me mbers 
of boards. There is no pr ovision for w a i v e r  of the g e n d e r  b a l­
ance requirement, and the duration o f  the requir em en t is not 
limited in time.

E v i d en c e p r es en ted at hearing on HB 2 7 7

The prime sp onsor of  the bill testified in support of 
the bill before the House Scace Affairs C o mmitt ee  at a he arine on 
April 20, 1989. The co m mi tt ee was pr o vi d e d  w i t h  a copv o e in
Iowa s t a t u t e  chat includes provisions similar co HB 1"7. The 
comm ittee was also pr o v id e d wi th a table that lists 135 beards 
and that shows the number of members, n u mb e r of  female members, 
and p e rc e nt a ge  o f  female me mbers on the boards. A re 
attached co the cable, dated Aorii 17, 198°, indicates th 
percent o f  the total members of the 135 boards are female.

Carrey Peska, Chief of Staff 
Office o f  the Governor

^  ^  '(.C.
Virginia B. Paele J
A ss i st an t A t t o rn e v General 
G ov e rnmenta l Affair s -J u ne a u

►' c£ NO 

' E l  NO 

5o8.EC*



Garrey Peska, Chief of Staff
Office of the Governor
663 - 89-0504

bers of the committee noted that there were a n u m b e r  of boards on 
w hich the m a j or ity of m e mbe rs were female. It was p o i n t e d  out 
by the prime sponsor that "men serve on men kinds of things," 
such as fisheries, game, guide, and "money" boards like the P e r­
manent Fund Board, while w omen served on the arts council, the 
barbers and hairdressers beard, domestic v i o l e n c e  board, and 
women's commission.

The prime spcr.scr read to the committee from a review 
prepared a number of years ago concerning w o m e n's routes to e l e c­
tive office, which in dicated that women elective office holders 
were more likely than men office  holders to have held appointive 
positions and w orked in political campaigns, w h i c h  gave women 
v isability in the community. He stated that "what we're trying 
to suggest here is that we have an ongoing commitme nt to equality 
and affi rm a t i v e  action in the State of Alaska, that it's i m p o r­
tant on boards and commissions in the State of A l a s k a  that we 
strive to have gender balanc e . . . "  A l t h o u g h  the c o m m i t t e e  c h a i r­
man stated his belief that there is a bias against women, there 
was no testimon y offered at the hearing co ncer n i n g  specific e v i­
dence of d iscrimination against members of either g e n d e r  in 
appoint ments to state boards.

A n  amendment co m a k e  the gender balance eff ective for a 
board on the board's sunset date, thereby a l l owing the l e g i s l a­
ture to consider the gender balance r e quiremen t one b o a r d  at a 
time, was not adopted by the committee.

Potential consti tutional problems with HB ?77

There is some q u e stion as to w h e t h e r  the requir ements 
of HB 277 would unduly infringe on the governor 's appoin t m e n t  
authority. These appo intments are "political" in nature and, e x­
cept for b r o a d  eligibility requirements imposed by law, are e x c l u­
sively m ad e  at the g o v e r n o r’s discretion. It is possible chat a 
blanket g e n d e r  allocation applying to all board appointments c o n­
stitutes a usurpation of the executive power of appointment. 
However, o u r  main concern w i t h  the bill is that it is subject to 
challenge on equal protectio n grounds.

HB 277 e s s e n t i a l l y  establishes g e n d e r - b a s e d  quo ta s for 
m e mb e r s h i p  on boards. 's'e have found no cases s p e ci fi c al l y ad­
dressing the c o n s t i t u t i o n a l i t y  of race or e e n de r -b a se d c l a s s i f i­
cations for de termini ng  e li g ib i li t y for m e m b e r s h i p  on boards. 
However, case law on the c o n s t i t u t i o n a l i t y  of race and ger.der- 
based quotas in af fi rmative action plans e m c e e d  co rer.edv past 
di scri m in a ti o n in public employment and e x t r a c t i n g  provides a

May 2, 1989
Page f2
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basis for analysis of HB 277. 1/ That case law is evolving, and
the analysis by the U.S. Supreme Court is s h if ti ng  w it h  the shift 
in the ideological balance on he court.

Hundreds of D a g e s  of pl ur ality decis io ns  could be r e­
viewed and analysed in discussing the p o t e n ti al  outcome of a 
ch alleng e to HB 277. The recent case of R i c h m o n d  v. Croson C o . ,
488 U.S. ___ , 102 L.Ed.2d 35^ < 1989), so "modifies the analysis
lower courts should eoply whe n reviewing  the c o n s t i t u t io n al i ty  of 
af fi rm a ti v e action programs" chat "cases de c id ed  before Croson 
are of limited us efulness." Mi lwaukee  C o un cv  Pavers Ass-rn v T
F i e l d e r , F. Supp. ___ , No. 89-C -0 17 7-C (W.D. Wis., Feb. 27,
1989). 2 / The shift rep resented by this case is not in a d i r e c­
tion favorable to the gender balance re qu i re m en t of  HB 277. 3/

V

A lthoug h the race cl as si fi c at io n  c h a l l e n g e d  in C r oa on  
was ena c te d  for "benign" or remedial purposes, a m a j o r i t y  of the 
court applied strict scrutiny in revie wi ng  the city of R i c h m o n d’s 
m i n o r i t y  set-aside program. 4/ The p r og r am  r e q ui re d  prime c o n­
tractors (other than m i n o r i t y  prime contra ctors) to s u b c on tr a ct  
at least 30 percent of the dollar amount of  city c on s truct io n

1/ The se cases involve economic opportunity. We do not s p e c u­
late w h et h er  the equal protection analysis wo u ld  be sig ni f. _a n tl y
di fferen t for HB 277, w h i ch  pr im a ri ly  af fects p o l i t ic a l o p p o r­
tunity.

2 / The Iowa A t to rn ey  General's Office has a d v is e d us that, based 
on case law that predates C r o s o n , it issued an informal op in io n 
that Iowa's gend er  balance legislation w as  cons ti tu tional, a l­
though it was a close issue. No legal ch a lleng e to Iowa's gende r 
ba lance law has yet been filed.

3/ In this memorandum, we limit our de t ai l ed  analysis of case
T a w  to the Croso n case, because it repre se n ts  a change in the
court's analysis of affirmative action p ro grams and be cause of 
time con st ra ints in preparing our advice in ad va nc e  of the House 
J u d i c i ar y Committee heari ng  of HB 277 on M a y  2, 1989. If you
requi re more detailed analysis of ea rl ie r  case law c oncerni ng  
race and gender-base d quotas in the context of emplo ym ent law (a 
few of Ala sk a' s board positions are ac t ua l ly  full-time jobs), we 
can provide that analysis durine the legislative interim.

4/ In Alaska, the scace supreme court uses a sliding scale to 
cletermine the level of scrutiny, thereby m a k i n g  the state';’ b 
den of proof difficult to assess.
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co ntracts to m i n o r i t y  business en te rprises (MBEs). The program 
was found to be c o ns t i t u t i o n a l l y  deficient because (1) the racial 
c l a s s i f i c a t i o n  was not based on specific evidence of past d i s­
crimin a t i o n  against the identified  minorities  sufficient to s u p­
port a co nclusio n that remedial action was necessary, and (2) the
p r o g r a m  co u ld  not be shown to be na rr o wl y  tailored to remedy past
discrimination.

In reviewing the evidence of  discrimination, the court 
c o n s i d e r e d  facts recited bv the district court to support R i c h­
mond's 30 percent set-aside, wh ic h wer e

(1) the ordinance declares itself to be remedial;
(2) several prop on en ts of the me asure stated their 
views that there had been past discri m i na ti o n in » 
the co ns tructio n industry; (3) m i n o r i t y  businesses 
r eceive d .677. of prime contracts from the city 
wh il e  mi no r it i es  c o n s t i t u t e d  50.1 of the city's 
population; (4) there were v e r y  few m i n or i ty  c o n­
tractors in local and state contractor's a s s o c i a­
tions; and (5) in 1977, Congress made a d e t e r m i n a­
tion chat the effects of past d i sc ri mination  had 
stiffled m i n or it y  pa rticipa ti on  in the c o n s t r u c­
tion industry nationally.

102 L . E d .2 d  at 885-86. These facts were found by the Supreme 
Court to be insufficient to support a conclusion that remedial 
action was necessary. The me re  re ci t at i on  of a remedial purpose 
was d e c l a r e d  to be entitled to little or no wei ght in determining 
w h e t h e r  a suspect c l a s s if ic a ti o n could be employed. Assertions 
by the pr o gram' s propo nents that there was discr im in ation in the 
c o n s t r u c t i o n  industry we re  c o ns i de re d  to be "of little probative 
v a lu e  in e s ta bl i s h i n g  i de ntified di scri m in a ti on  in the Richmond 
c o n s t r u c t i o n  industry." 102 L.Ed.2d at 886. The disparity b e­
tween the numbe r of contracts awarded co MBEs and the number of 
me mb e rs  o f  m in o ri t ie s in the p o pu l at io n  of Ric hm on d could not be 
reli ed  on to support the set-aside, since the city did "not even 
k n o w  h o w  m a n y  MBE's in the relevant mark et [were] qualified to 
un de r ta k e prime or s ub c on tr ac ting w o r k  in public construction 
p ro j ec ts " and, "where specia l qu al ificati on s are necessary, the 
relevant statisti ca l pool for pur poses of dem on str ating d i s c r i m­
inatory ex c l us i on  must be the numb er of m i no r it ie s  qualified co 
un de rtake the part ic ul ar task." 102 L. Ed .2d at 887. Low m e m b e r­
ship in c o ntrac to rs  as sociati on s could not, alone, e s t a b l i h   ̂
prima facie case of discrimination: It wo u ld  have to be shewn
that there was a ereat statistical d i s p ar i ty  between e*i;ib!e 
MBEs and MBE membership. Co ngres s io n al  findings of p.atic-vide
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di sc ri mi na t io n  in the c o ns t ru c ti on  i ndustr y coul d also not be 
reli ed upon. Rather, the city h ad  to e s t a b li s h the presence of 
di s cr i mi n at i on  in Richmond.

In discussing the r e qu ir ement that r e me di al  action u s­
ing a suspect cl as s i f i c a t i o n  must I n a r r o w l y  tailored, the court 
stated that it was impos si bl e to assess that issue, since the 
R ichmon d pr og ra m  was not linked to id e nt i fi ed  discrimination. 
The court ob se rved (1) that it did not a p pe ar  that there had been 
any c o n s i de r at i on  of ra c e-reu tr al  means to i nc re ase MBE p a r t i c i­
pation in city contracting, and (2) that "the 30Z quota cannot be 
said to be n a r ro wl y  tailored to any goal, ex ce pt perhaps outright 
racial balancing. It rests on the 'complet ely unrealistic' a s­
sump ti on that minor i ti e s will choose a p a r t i c u l a r  trade in l o c k­
step p ro p or ti o n to their r ep re s e n t a t i o n  in the local p o p u l a t i o n . " 
102 L . E d .2 d at 890-91 (citation omitted).

A p p l y i n g  the analysis o f  the court in C r o s o n , we think 
it q u e s t io na b le  that the gender c l a s s i f i c a t i o n  is s up ported by a 
factual basis e s ta b l i s h i n g  d i s c r i mi n at i on  a g a in s t either gender 
or that the gende r balan ce  r e q ui re m en t  is n a r r o w l y  tailored to 
remedy past discrimination. The gene ra l views of  mem be rs  of the 
House State Affair s C om m it te e that there is bias a g ai ns t  women do 
not cons ti t ut e  specific findings of  d i s c r i m i n a t i o n  ag ainst women. 
The fact that men  pr e do mi na te in m e m b e r s h i p  on some boards while 
wo me n  p re d om i n a t e  on others does not n e c e s s a r i l y  e s tablis h d i s­
crimina t io n  agains t eit he r gender. Croson in di cates that s t a t i s­
tical di s p ar i ty  alone is not enou gh to j u s t i f y  u ti l iz a t i o n  of  a 
suspect classification, but p r ob ab ly w o ul d  r e q ui r e conside r a ti on  
on a bo a rd - b y - b o a r d  basis of the relevant  pool o f  available 
a p p o i n t e e s .

The legi slation is not n a r r o w l y  ta i l or e d to r e m e d y  
id ent i fi e d past discri mination. E v en  if the d i s p a r i t y  in the 
ge nder balance of some boards were linked to i de n ti fi e d d i s c r i m i­
nation, the inflexible r eq u ir e me nt  that gend e r be a controlling 
c on s id e r a t i o n  for a ppointm en t to all boards is not na r ro w l y  t a i­
lored to re me dy  that discrimination. The court s ta t ed  in Croson 
"the inrerest in a v o id i ng  the b u r e a u c r a t i c  effort  n e ce s s a r y  to 
tailor remedial rel ie f to those wh o truly have su ffered the e f­
fects of  prior d i s c ri m in a ti on  cannot iustifv a r i g id  line drawn 
on the basis of a suspect c l a s s i f i ca ti o n. "  102 L . Ed . 2d  at 891.

Please let us k n o w  if y ou  need further advice in this
matter.

V3R/pjg
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CS for H B  277 (State Affairs) - "An A c t  r e q u i r i n g  gender 
b a l a n c e  on s t a t e  boards, commissions, a n d  s i m i l a r  g r o u p s . "

S e c t i o n  1 states that n o n g o v e r n m e n t a l  m e m b e r s h i p  of all 
ap p o i n t i v e  boards, commissions, committees, councils, t a s k  forces 
an d  s i m i l a r  g r o u p s  estab l i s h e d  by l a w  m u s t  b e  g e n d e r  b a l a n c e d  
u nless o t h e r w i s e  p r o v i d e d  b y  the law e s t a b l i s h i n g  th e group. It 
further s t a t e s  t h a t  no p e r s o n  m a y  be a p p o i n t e d  o r  r e a p p o i n t e d  if 
it w o u l d  c a u s a  t h e  number of n o n g o v e r n m e n t a l  m e m b e r s  of one 
g e nde r to e x c e e d  b y  more t h a n  one t he n u m b e r  of n o n g o v e r n m e n t a l  
m e m b e r s  of t h e  o t h e r  g e n d e r  servin g as m e m b e r s  of t h e  group. 
Also, if t h e r e  are m u l tiple a p p o i n t i n g  auth orities, t h e y  are 
requi r e d  t o  c o n s u l t  with each o ther so the  g r o u p  is gender 
balanced. N o n g o v e r n m e n t a l  m e m b e r  is defined.

S e c t i o n  2 is a "grandparent claus e" w h i c h  s t a t e s  that a 
p e r s o n  m a y  c o m p l e t e  their t e r m  if the t e r m  is b e i n g  s e r v e d  on the 
e f f e c t i v e  d a t e  of the act.
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D I V I S I O N  OF O C CU P A T I O N A L  L I C E N S I N G  

(Gender s a m p l i n g  of occupat io na l l i c e n s i n g  boards)
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§ 08.45.200 A l a s k a  S t a t u t e s § 08.48.011

See. 08.45.200. D e fin itio n s . In th is  chapter
(1) "controlled substance" h as  the  m eaning  given in AS 11.71.900; 
(2 l "d iv ision” m eans the  division o f occupational licensing in th e  

D epartm ent of Com m erce and Economic Development;
(3) "n a tu ro p ath y "  m eans th e  use of hydrotherapy, dietetics, e lec tro ­

therapy. san ita tio n , suggestion, m echanical and m anual m an ip u la ­
tion for th e  stim u la tio n  of physiological and psychological ac tion  to 
establish a norm al condition of m ind and  body. (§ 1 ch 56 SLA 1986)

Chapter 48. Architects, Engineers and Land 
Surveyors.

A rticle
1. Board of Registration 15$ 08.48.011 — 08.48.141»
2 Registration and Practice (S5 08.48.171 — 08.48.2651

3. Unlawful Acts i$5 08.48.281 — 08 48 291)
4. General Provisions (§5 08.48.311 — 08.48.3511

C olla tera l re fe ren ces . — 5 Am. Ju r. 
2d, Architects, §5 1-4; 58 Am. Ju r. 2d. Oc­
cupations. Trades and Professions, §§ 1, 
17-22.

6 C.J.S., Architects, §5 7-15; 53 C.J.S., 
Licenses, 55 4-11, 32-45.

Failure of architect to procure license as 
affecting validity or enforceability of con­
tract. 30ALR 851:42 ALR 1226; ilS A L R  
646.

C onstitutionality of statu tes regulating

land surveyors or civil engineers. 55 ALR 
307.

Practice of architecture by corporation 
as affected by license regulation. 56 
ALR2d 726.

R ight of architect or engineer licensed 
in one state to recover compensation for 
services rendered in another state, o r in 
connection with construction in another 
sta te , where he was not licensed in the 
la tte r  slate. 32 ALR3d 1151.

A rtic le  1. B o a rd

Section
11. Board created 
21. Appointments 
31. Qualifications 
41. Removal of members 
51 Organization and meetings 
61. Finances 
71 Records and reports 
81. Roster

o f  R e g is tra tio n .

S ection
91. W ritten examinations and exam ina­

tion fees
101 Regulations, bylaws; code of ethics
111. Power to revoke, suspend, or reissue 

certificate
121 Disciplinary action and procedure 
131. Injunction 
141. Legal counsel

Sec. 08.48.010. (Repealed . § 1 ch 179 SL A  1972.J

Sec. 08.48.011. B o a rd  c r e a te d ,  (a) T here is created  th e  S ta te  
Board of R eg istration  for A rchitects, E ngineers and Land Surveyors. 
The board shall ad m in is te r the provisions of th is  chap ter and  comply 
with the A dm in istra tive  P rocedure Act (AS 44.62).
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§ 08.48.011 § 08.48.020 B u s i n e s s  a n d  P r o f e s s i o n s § 08.48.041

n «n AS 11.71.900; 
'• licensing  in th e  
m ent;
• d ietetics, electro- 
lan u al m an ip u la - 
!°logical ac tion  to 

ch 56 SLA 1986)

»nd Land

engineers. 55 ALR

•"■e by corporation 
e regulation. 56

engineer licensed 
compensation for 
•ther sta te , or in 
ction in ano ther 

licensed in  the 
U 51.

• and exam ine-

code of ethics 
■nd. or reissue

id procedure

th e  S ta te  
'u rveyors. 
id com ply

♦

(b) T he board  consists of n ine m em bers appointed by th e  governor 
h av ing  th e  qualifica tions as set out in AS 08.48.031. T he board con­
sists  of two civil engineers, one land surveyor, one m in ing  eng ineer, 
two en g in ee rs  from other b ranches of the profession of eng ineering , 
two a rch itec ts , and  one public m em ber, t§ 3 ch 179 SLA 1972; am  § 1 
ch 44 SLA 1975; am  $ 2 ch 63 SLA 1984)

E ffect o f  am en d m en t* . — The 1984 
am endm ent substitu ted  "two architects, 
and one public mem ber" for "and three

architects." in the second sentence in sub­
section ibi.

Sec. 08.48.020. [Repealed, § 1 ch 179 S L A  1972.1

S ec. 08.48.021. A p p o in tm e n ts , (a) The governor shall give each 
m em ber of th e  board a certificate of appoin tm ent, and  th e  m em ber 
shall file w ith  th e  lieu ten an t governor a w ritten  oath  or affirm ation  
for fa ith fu l d ischarge of th e  m em ber’s official duty.

(b) [Repealed, § 49 ch 94 S L A  1987.] (§ 3 ch 179 SLA 1972; am  § 3 
ch 63 SLA 1984; am  § 49 ch 94 SLA 1987)

C ro ss  re fe re n c e s . — For term of office, 
see AS 08.01.035.

E ffec t o f  am en d m e n ts . — The 1984 
am endm ent, in  subsection (b>, substituted 
"four” for "six” in the first sentence and 
substituted the presen t second sentence

for the former second and th ird  sentence, 
relating to term s of office for the first 
board and successive term s, respectively.

The 1987 am endm ent repealed subsec­
tion (bl. concerning term s of office and fill­
ing of vacancies.

Sec. 08.48.030. [Repealed. $ 1 ch 179 S L A  1972.]

S ec. 08.48.031. Q u a lif ic a tio n s . Each m em ber of the  board m ust 
have been a  re s id en t in the  s ta te  for th ree  consecutive y ea rs  im m ed i­
ately  p receding  appo in tm ent and, except for the  public m em ber, m ust 
be reg iste red  an d  have a m inim um  of five years  of professional p rac ­
tice in th e  m em b er’s respective field. (§ 3 ch 179 SLA 1972; am  § 2 ch 
44 SLA 1975; am  § 4 ch 63 SLA 1984)

E ffect o f  a m e n d m e n ts . — The 1984 
amendm ent inserted  "except for the pub­
lic member."

Sec. 08.48.040. [Repealed. § 3  ch 59 SL A  1966.]

S ec . 08.48.041. R em o v a l o f  m e m b e rs . The governor m ay rem ove 
a m em ber of th e  board for m isconduct, incom petencv or neglect of 
duty. (§ 3 ch 179 SLA 1972)
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§ 08,18.350 § 08.20.010 B u s i n e s s  a n d  P r o f e s s i o n s § 08.20.050

m endm er.ts. _  The I985 
ded pa-agraph i •] ■

vnse of setting about, en- 
•ntering upon an activity  

sta tu te . Industrial Power 
rp. v. W estern M odular 
Op. No. 2259 (File Nos. 
I P.2d 291 119811. 
undertake" in parag raph  
• e r  sense o f a contractual 
•uld exempt all profes- 
who build an th e ir  own 
,tual resale. Such a resu lt 
tem plated by the s ta tu te  
161(13» specifically ex- 
•builder who constructs 
year. By clear im phca- 
uilders would be covered 
cept for th is exemption, 
rs who build more th an  
year are covered by the 
il Power & L ighting 
M odular Corp., Sup Ct. 
e Nos. 4163, 4176*. 623

s v. Bavshore Land Co., 
1002 (Files Nos. S-711. 
007 (1985*.
Protection Servs.. Inc. 

h ie . Inc.. Sup. Ct Op. 
7562, 7609*. 660 P  2d

100 SL A  1968.1

o*

statute prescribing 
ng medicine as af- 
<ion against chiro- 
■; 42 ALR 1342; 54

Kind or character of trea tm en t which 
may be given by one licensed chiropractor. 
86 ALR 630.

*

A rtic le  1. B o a rd  o f  C h iro p ra c t ic  E x a m in e rs .

Section
10. C reation and m em bership of Board 

of Chiropractic Exam iners 
20. Members of board 
25. Removal of board mem bers 
40. O rganization of board

S ection
50. Power of officers to adm inister oaths 

and take testimony 
55. Board regulations 
60. Power of board to adopt seal 
90. Quorum of board

S ec. 08.20.010. C re a t io n  a n d  m e m b e rs h ip  o f  B o a rd  o f  C h iro ­
p r a c t ic  E x a m in e r s .  T here  is created  the Board of C hiropractic E x­
am in ers  consisting  of five m em bers appointed by the governor. 
(§ 35-3-23 ACLA 1949; am  § 2 ch 102 SLA 1976)

C ro ss re fe ren ces . — For constitution 
ality  of ch. 102, SLA 1976. see notes to AS 
09.55.536 and Alas. Const., art. II. § 14.

S ec. 08.20.020. M e m b e rs  o f  b o a r d .  Four m em bers of the  board 
shall be licensed ch iropractic  physicians who have practiced ch iro­
practic  in th is  s ta te  no t less th an  two years. One m em ber of the board 
shall be a person w ith  no d irec t financial in te re st in the  h ea lth  care 
industry . E ach m em ber serves w ithou t pay but is en titled  to per diem  
and  trav e l expenses allow ed by law. (§§ 35-3-23, 35-3-30 ACLA 1949; 
am  § 3 ch 102 SLA 1976; am  § 2 ch 162 SLA 1980)

S ec . 08.20.025. R e m o v a l o f  b o a r d  m e m b e rs . A m em ber of the 
board m ay be rem oved from office by th e  governor for cause. T he 
board m ay by reg u la tio n  provide th a t unexcused absences from m eet­
ings co n stitu te  cause for rem oval. (§ 3 ch 162 SLA 1980)

Sec. 08.20.030. M em bers ' terms; vacancies. [Repealed, § 19 ch 94 
S L A  1987. For curren t law, see A S  OS.01.035.]

S ec. 08.20.040. O rg a n iz a t io n  o f  b o a rd .  E very two years, th e  
board shall elect from its m em bership  a president, vice president and 
secretary . (§ 35-3-24 ACLA 1949)

S ec . 08.20.050. P o w e r  o f  o ff ic e rs  to  a d m in is te r  o a th s  a n d  ta k e  
te s tim o n y . The p residen t and  th e  sec re tary  m ay adm in iste r oaths in 
conjunction w ith th e  business of the board. (£ 35-3-24 ACLA 1949)
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§ 08.36.010 A la sk a  S t a t u t e s

(3 ) "direct supervision” m eans the d en tis t is in the  d en ta l office, 
personally  diagnoses the condition to be trea ted , personally  au th o rizes  
th e  procedure, and before dism issal of the p a tien t ev a lu a tes  th e  p e r­
form ance of the dental hygienist;

(4) "general supervision” m eans the  d en tist has au tho rized  th e  p ro ­
cedures and they  are being carried out in accordance w ith th e  d e n tis t 's  
diagnosis and treatm ent plan;

(5) " ind irect supervision" m eans a licensed d en tis t is in  th e  d en ta l 
facility , au thorizes the procedures, and rem ains in the d en ta l facility  
w hile th e  procedures are being performed by the dental h y g ien ist. (am  
§ 13 ch 59 SLA 1978)

R ev iso r 's  no tes . — Reorganized in 
19S7 to alphabetize the defined terms.

Chapter 36. Dentistry.
A rtic le

1. Board of Dental Examiners (§§ 08.36.010 — 08.36.0911
2. Exam ination and Licensing (§§ 08.36.100 — 08.36.290)
3. Unlawful Acts (§§ 08.36.315 -  08.36.340)
4. G eneral Provisions (§§ 08.36.350 — 06.36.370)

NOTES TO D ECISION S

C ited  in Allison v. State, Sup. Ct. Op. 
No. 1703 -File No. 3716), 583 P.2d 813 
)1976'.

A rtic le  1. B o ard  o f D e n ta l E x a m in e rs .

S ection
10 C reation and membership of board
20. Term of office
25. Suspension of board members
30. Election of officers
40. M eetings
50. Quorum

Section
61. Reimbursement for expenses 
70. General powers
80. Applicability of A dm inistrative Pro­

cedure Act 
91. Records and reports

S ec. 08.36.010. C rea tio n  a n d  m e m b e rsh ip  o f  b o a r d .  T here  is 
crea ted  th e  Board of Dental Exam iners consisting of n in e  m em bers. 
Six m em bers shall be licensed dentists who have been engaged  in th e  
practice of d en tis try  in the s ta te  for five years im m ediately  p receding  
appo in tm en t, two members shall be dental hygien ists licensed u n d er 
AS 08.32 who have been engaged in the practice of den tal hyg iene in 
th e  s ta te  for five years im mediately preceding appo in tm ent, and  one 
m em ber shall be a public member. (§ 1 a rt 11 ch 186 SLA 19.55; am  § 2 
ch 155 SLA 1968; am  § 8 ch 102 SLA 1976; am  § 12 ch 49 SLA 1980; 
am  § 17 ch 100 SLA 1984; am § 1 ch 63 SLA 1987)

§ 08.36.020

C ross re fe ren ces , 
ality of ch 102, SLA 1 
09.55 536 and Alas ( 
for the purposes o f ch 
§ 1, ch. 155. SLA 196* 
and Special Acts.

For in itial term s 
pointed to the position 
SLA 1987, see § 7. ch 
the Temporary and  S

E ffect o f  am en d n v  
am endm ent, in th e  se  
stitu ted  "licensed" for

Sec. 08.36.020. 
th e  board begins c 
ch 59 SLA 1964; a 
am  § 18 ch 94 SL

C ross re fe re n c e s . — 
and term of office, se r 

E ffect o f  am endm e

Sec. 08.36.025. ? 
ag a in st whom an  a 
tion  of AS 08.32.16' 
th e  decision of th e  
44.62.520. (§ 14 ch 
ch 94 SLA 1987i

C ross re fe ren ces . — 
office, see AS 03 01 02 

E ffect o f a m e n d m e r 
amendm ent inserted "c: 
the catchline and added • 

The 1987 am endm ent 
or" a t the beginning of :

Sec. 08.36.030. E 
den t and a secretar> 
no t to exceed two vc 
SLA 1972)

Sec. 08.36.040. M 
president a t  least fo,. 
conduct its business 
ity of the board m av 
§ 19 ch 100 SLA b



§ 08.40.011 A l a s k a  S t a t u t e s  S u p p l e m e n t  § 08.40.060

(2) a su ffic ien t nu m b er of persons a re  so qualified . ($ 2 ch 53 SLA 
1977)

E d ito r 's  n o tes . — This section is set 
out to incorporate editorial changes by the 
Revisor of S tatu tes.

S ec . 08.40.011. B o a rd  o f e le c tr ic a l  e x a m in e rs ,  (a) T here  is cre­
ated  th e  B oard of E lectrical E xam iners consisting  of th ree  m em bers, 
two of w hom  are  licensed electrical ad m in is tra to rs  and  one o f whom is 
a public m em ber.

(b) T he board sh a ll m eet at least an n u a lly . T he board m ay also 
m eet a t  o th e r  tim es as determ ined  by the  board. (§ 4 ch 98 SLA 1988)

E ffec tive  d a te s . — Section 13, ch. 98,
SLA 1988, provides: "This Act takes efTect 
Ju ly  1, 1988."

S ec . 08.40.045. C a te g o r ie s  o f  lic e n se s . T he board m ay adop t reg­
u la tio n s e s tab lish in g  categories of electrical ad m in is tra to rs , e s ta b lish ­
ing q u a lifica tio n s  for those categories and th e  con ten t of ex am in a tio n s 
for ap p lican ts  for each  category. (§ 4 ch 53 SLA 1977; am  § 22 ch 94 
SLA 1987; am  § 5 ch 98 SLA 1988)

E ffect o f  a m e n d m e n ts . — The 1988 
am endm ent, effective Ju ly  1, 1988, substi­
tuted "board" for "departm ent."

S ec. 08.40.050. R e g u la t io n s . The board shall adopt reg u la tio n s  
subject to  th e  A d m in is tra tiv e  P rocedure Act (AS 44.62), re la tin g  to 
the  ex am in a tio n  and  licensing of e lectrical ad m in is tra to rs , th e  e s ta b ­
lish ing  of th e  con tinued  com petency of an  app lican t for license re ­
new al an d  re in s ta te m e n t, and  the suspension or revocation of licenses. 
(§ 2 ch 158 SLA 1960; am  § 5 ch 53 SLA 1977; am  § 3 ch 71 SLA 
1980; am  § 23 ch 94 SLA 1987; am  § 6  ch 98 SLA 1988)

Effect o f  a m e n d m e n ts . — The 1988 
am endm ent, effective Ju ly  1, 1988. substi­
tuted "board" for "departm ent."

Sec. 08.40.060. E x a m in a tio n s .  A licensing exam ination  sh a ll be 
ofTered by th e  board  a t  least twice du rin g  each y ea r a t  ap p ro p ria te  
places in  th e  s ta te . (§ 2 ch 158 SLA 1960; am  § 24 ch 94 SLA 1987; 
am § 7 ch 98 SLA 1988)

E ffect o f  a m e n d m e n ts . — The 1988 tuted "offered by the board" for "con- 
am endm ent, effective Ju ly  1,1988, substi- ducted by the departm ent."
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S ec. 08.54.010. C reation and  m em b ersh ip  o f  b oard . For the
purposes of licensing and reg u la tin g  th e  activ ities of guides in th e  
in te re st of the s ta te ’s wildlife resources there  is c reated  the  G uide 
Board consisting of seven m em bers. No more th an  th ree  m em bers of 
the board shall hold or have held a  reg istered , m aste r, or c lass A 
a ss is tan t guide license. The o ther m em bers m ust have a g en e ra l 
knowledge of the game resources of th e  s ta te  and m ay not have a 
vested in terest in the gu iding industry . A m inim um  of 10 y ea rs  re s i­
dence in th e  sla te  is required for all m em bers of the  board. For ad m in ­
is tra tiv e  purposes, the board is in th e  D epartm ent of Com m erce and  
Economic Development. (§ 1 ch 17 SLA 1973: am  § 3 ch 71 SLA 1986)

E ffec t o f am endm ents. — The 1986 second sentence inserted "hold or," "held," 
amendm ent in the first sentence substi- and "registered, m aster, o r class A assis- 
tuted "For the purposes of licensing and tan t,"  in the third sentence substitu ted
regulating the activities of guides in the "m ust" for "shall" and added "and may
in terest of the slate's wildlife resources not have a vested in terest in the guiding
there for There and deleted Licensing industry." and added the last sentence,
and Control" preceding "Board." in the

Sec. 08.54.020. A ppo in tm ent an d  term  o f  office. [Repealed, § 49 ch 
94 S L A  1987. For current law, see A S  08.01.035.]

S ec . 08.54.030. C h a irm a n  o f  b o a r d .  The board sh a ll elect one of 
its m em bers as chairm an. (§ 1 ch 17 SLA 19 7 0

S ec. 08.54.035. Q u o ru m ; v o tin g  re q u ir e m e n t.  F our m em bers of 
the board constitu te a quorum  for th e  transaction  of business, for th e  
perform ance of a duty, and for th e  exercise of any  power u n d er th is  
chapter. The board may not adopt a regulation , revoke, suspend, or 
deny renewal of a license, or assign , modify, or revoke a re s tr ic ted  
guide area unless the action is approved by a vote of a m ajority  o f the  
full m em bership of the board, (j) 5 ch 71 SLA 1986)

S ec . 08.54.040. P o w e rs  a n d  d u tie s ,  (a) Except as provided in AS 
08.54.045, the board shall

(1 ) prepare, grade and ad m in is te r exam inations, which m ay in ­
clude oral exam inations of app lican ts who dem onstra te  lim ited  ab ility  
to read or w rite the English language;

(2 ) determ ine qualifications o f app lican ts  for licenses and  au th o rize  
th e  issuance of licenses to those who qualify;

(3) establish  guide perform ance s tan d a rd s  and reg u la te  ac tiv ity ;
(4 ) compile, m ain tain  and publish  an  annual reg is te r of m as te r  and 

reg istered  guides who have not been convicted of a violation o f a s ta te  
gam e or guiding s ta tu te  or regu la tion ; a guide listed in the  reg is te r 
whose license is revoked nr suspended  shull be rem ived from th e  reg ­
is te r while the guide's license is revoked or suspended;

§ 08.54.010 B u s i n e s s  a n d  P r o f e s s i o n s  § 08.54.040
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§ 08.62.010 B u s i n e s s  a n d  P r o f e s s i o n s  § 08.62.020

club, governmental agency, organization, association, or other combi­
nation of individuals. (§ 6 ch 26 SLA 1962)

Rcviaor'i note*. — Reorganized in 
1987 to alphabetize the defined terms

A rticle
1. Board of Marine Pilots 154 08.62.010 — 08.62.0401 
2 Licensing (55 08 62.080 -  08 62 1501
3. General Provisions (55 08.62.160 — 08.62.2001

C olla tera l reference*. — 70 Am. Ju r. 
2d. Shipping. 55 92-95. 288-293 

70 C J.S., Pilots. 54 1-6.

Sec. 08.62.010. Creation an d  m e m b ersh ip  o f  board . There is 
created the Board of Marine Pilots. It consists o f two pilots licensed 
under this chapter who have been actively  engaged in piloting on 
vessels subject to this chapter, two agen ts or m anagers of vessels 
subject to this chapter, two public m em bers in accordance with AS
08.01.025, and the commissioner or the commissioner's designee. Not 
more than one pilot and one agent or m anager shall be from any one 
judicial district. All members o f the board shall be residents of the 
state. (S 2 ch 106 SLA 1970; am  § 8 ch 258 SLA 1976)

Sec. 08.62.020. A p p oin tm en t a n d  term  o f  o ff ic e . The governor 
shall appoint the pilot and agent or munager members of the board, 
subject to confirmation by a majority o f the members o f the legislature 
in joint session, for terms of four years, or until their successors are 
appointed. A person, with the exception o f the commissioner or the 
commissioner's designee, may net be appointed to the bourd for more 
than two consecutive terms. (§ 2 ch 106 SLA 1970; um § 1 ch 143 SLA 
1980; am § 8 ch 14 SLA 1987)

Effect o f  am endm ent*. — The 1987 th re e  and four year term s" and in the lint 
amendm ent deleted the former second sentence substitu ted  "A" for "No" and in- 
sentence, which read "The first mem bers serted  "not.” 
shall be initially appointed for one, two.

Chapter 62. M arine  Pilots.

A rticle 1. B oard  o f  M a rin e  P ilo ts .

Section
10. Creation and membership of board 
20. Appointment and term of office

S e c tio n  
30. M eetings 
40 Powers and duties



S 08.70.010 A l a s k a  S t a t u t e s § 08.70.020

by the  board. (§ 2 ch 90 SLA 1957; am  § 5 ch 37 SLA 1970; am § 3 ch 
67 SLA 1973; am  §§ 1 1 . 12 ch 129 SLA 1974; am  § 25 ch 14 SLA 
1982)

Chapter 70. Nursing Home Administrators.

Section
10 Creation of Board of N ursing Home 

A dministrators 
20. Board membership 
30 Election of officers 
40 Board meetings: quorum 
50. Duties and powers of the board 
55. Removal of board members 
80. License required 
90. Application 

110. Licensing

S ec tio n
120. Exam ination 
130. Provisional licenses 
140. Expired licenses 
150. Fees
155. Grounds for imposition of disciplin­

ary sanctions 
170. Penalties 
180. Definitions
190. Facilities operated by religious orga­

nizations

C o lla te ra l re fe ren ces. — 58 Am. Ju r. 
2d, Occupations, Trades and Professions, 
§§ 17-22.

Licensing and regulation of nursing or 
rest homes. 97 ALR2d 1187.

Sec. 08.70.010. C reation  o f  B oard  o f  N u rsin g  H om e A dm inis­
trators. T here is estab lished  the  B oard of N u rs in g  Home A dm inistra­
tors. (§ 1 ch 123 SLA 1975)

Sec. 08.70.020. B oard m em b ersh ip , (a) T he board consists of 
th ree members: one n u rsin g  hom e a d m in is tra to r  licensed under th is 
chapter and  practicing in th e  s ta te , a  reg is te red  nu rse  licensed in the 
s ta te  and having no direct financial in te re s t in any  nursing  home, and 
one person from the  general public.

<b> IRepealed . >K' 4 9  ch 94 SL A  1987.]
(ci I Repealed. $ 49 ch 94 S L A  1987.HS  1 ch 123 SLA 1975; am $ 1 

ch 77 SLA 1977; am  §§ 3, 4 ch 141 SLA 1980; am  § 2 ch 99 SLA 1986; 
am  $ 49 ch 94 SLA 1987)

C ross re fe rences. — For transitional 
provisions related to the 1986 am end­
ments to (a) of this section, see 4 4, ch. 99, 
SLA 1986, in the Temporary and Special 
Acts

For appointment and terms of office, see 
AS 08 01.035.

Effect o f am endm en ts . — The 1986

am endm ent in subsection la) substituted 
"three" for "five.” "one" for "two," "admin­
istra tor" for "adm inistrators” and "one 
person" for "two persons."

The 1987 am endm ent repealed subsec­
tions (b) and (cl, concerning appointment 
by the governor and  term of office respec­
tively.
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§ 08 .70.180 § 08.70.190 B u s in e s s  a n d  P r o f e s s io n s {? 08.71.020

used a d esig n a tio n  
om e a d m in is tra to r  
•ss exem pted from  
ch 141 SLA 1980 *

vely regulated by the 
Home A dm inistrators, 

lat a re  not specifically 
section could give n se  

ider the U nfair T rade 
isum er Protection Act 
p. A tt’y Gen.

i ,  § 49 ch 94 S L A

f  v io la tin g  a provi- 
?anor. (§ 1 ch 123

A d m in is tra to rs ; 
m m erce an d  Eco-

? board  to a  q u a li-  
ng hom e ad m in is-

.*d a license to  be a  
board;
a ted  in connection  
te care , an d  m edi- 
g en e ra l d irec tio n  

ith in  th e  s ta te  for 
■ons who a re  not 
• n u rs in g  ca re  an d  

is re s tr ic ted  to 
lied o r in te n n e d i-  
period of n o t less 
of illness, d isease

m who m an ag es  
, even th o u g h  th e  
a  board  o f direc- 

ne board  m em b er

i'

also serves in the  ad m in is tra tiv e  capacity defined in th is  paragraph . 
(§ 1 ch 123 SLA 1975; am  S 51 ch 218* SLA 1976)

S ec. 08.70.190. F a c il i t ie s  o p e ra te d  b y  re lig io u s  o rg a n iz a t io n s . 
N oth ing  in th is  ch ap te r or the regulation under th is  chap ter is to be 
construed as req u irin g  a person who applies for a license as ad m in is­
tra to r  o f a facility  operated  by a religious organization re ly ing  on 
sp iritu a l m eans alone for healing  to have sk ills  in m edical techniques 
or educational qualifica tions which are not in accord w ith  the  care and 
tre a tm e n t provided in th e  facility. (§ 1 ch 123 SLA 1975)

Chapter 71. Dispensing Opticians.
A rtic le

1. Board of Dispensing O pticians (§§ 08.71.010 — 08.71.055)
2. Licensing (§§ 08.71.080 — 08.71.160)
3. Unlawful Acts <§& 08.71.170 -  08 71.180)
4. M iscellaneous Provisions (§ 08.71.200'
5. General Provisions (§§ 08.71.230 — 08.71.240)

C o lla te ra l re fe ren ces . — 61 Am. Jur. 
2d, Physicians, Surgeons and Other 
Healers, §§ 3. 40-43.

70 CJ.S., Physicians and Surgeons. 
§§ 11. 13.

A rtic le  1. B oard  o f  D isp en sin g  O pticians.

S ection  
10. C reation of board 
20 Membership

Section
40. Election of officers 
55. Powers and duties

Sec. 08.71.010. C re a tio n  o f b o a rd . There is created  the Board of 
D ispensing O pticians. (§ 1 ch 45 SLA 1973)

S ec. 08.71.020. M e m b e rsh ip . The board consists of four opticians 
licensed u n d er AS 08.71.080 and one public m em ber appointed by the  
governor. (§ 1 ch 45 SLA 1973; am § 20 ch 102 SLA 1976; am  § 2 ch 
56 SLA 1980; am  § 36 ch 94 SLA 198-; )

C ross re fe ren ces . — For appointment 
and terms, sec AS 08.01 035.

E ffect o f am en d m en ts . — The 1987 
am endm ent deleted "and term of office" at

the end of the catchline and deleted the 
second, third and fourth sentences of the 
section, concerning term s of office.
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5 08.92.090
* « •

th e  scheduled

00  or less, and
1 $5,000, or by 
b ;
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has qualified  
yvenue Code

ity h av in g  a 
-A 1977)

Jopt reg u la - 
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•LA 19771

§ 08.98.010 B u s i n e s s  a n d  P r o f e s s i o n s § 08.98.050

I

C o lla te ra l re fe re n c e s . — 78 Am J u r
2d, V eterinarians, §$ 1-3.

70 C J.S .. Phvsiciuns and Surgeons, 
«  3. 4.

Validity, construction, and effect of 
sta tu tes  or regulations governing practice 
of veterinary medicines, 8 A LRllh 223

A rtic le  1 . B o a rd  o f  V e te r in a ry  E x a m in e rs .

Section
10. Creation and membership of the 

board 
40. Board m eetings 
50. Powers and duties of the board 
70 Duties of the departm ent

S ection
80 Departm ent regulations 
9U. Applicability of the A dm inistrative 

Procedure Act 
100. Compensation

&ec. 08.98.010. C re a tio n  a n d  m e m b e r s h ip  o f  th e  b o a rd .  T here 
is created  th e  Board of V e te rin ary  E xam iners composed of five m em ­
bers appoin ted  by the governor and  approved by the  leg isla tu re . Four 
m em bers shall be licensed v e te r in a ria n s  who have been in active prac­
tice in the  s ta te  for a t least five y ea rs  preceding appo in tm ent and one 
shall be a public  m em ber. A person m ay not serve on the  board who is, 
or w as d u rin g  th e  two years im m ed ia te ly  preceding appoin tm ent, a 
m em ber of a facu lty , board of tru s tees , or advisory board of a veteri­
nary  school. (§ 1 ch 91 SLA 1963; am  § 1 ch 94 SLA 1966; am  § 2 ch 
130 SLA 1980)

Sec. 08.98.020. Term  o f  office. [Repealed, § 49 ch 94 S L A  1987. For 
current law, see  A S  08.01.035.]

Sec. 08.98.025. R em oval o f  board m em bers. [Repealed, § 49 ch 94 
SL A  1987. For curren t law, see A S  OS.01.020.1

Sec. 08.9S.030. E xecu tive  secretary  o f  board. IRepealed. $ 16 ch 
130 S L A  19SO.]

Sec. 08.98.040. B o a rd  m e e tin g s . The board shall hold a t least 
th ree m eetings each year. The board m ay hold special m eetings a t the 
call of th e  ch a irm an  or of a m ajority  of th e  m em bers. A m ajority  of 
board m em bers constitu tes a quorum  and  a  m ajority  vote of those 
present is the decision of th e  board. (S 1 ch 91 SLA 1963; am  § 5 ch 
130 SLA 1980; am  § 12 ch 59 SLA 1982)
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6 - 0 4 9 5 A a
L a u t e r b a c h

A M E N D M E N T  y  |

O F F E R E D  IN THE HOUSE 

TO: H B  286

Page  1, line 7, after "laws":

I n s e r t  and a s s e s s i n g  costs for an em pl o y e r ' s  f a i lu r e to a p p e a r  at

c e r t a i n  h e a r i n g s  of the O S H A  R e v i e w  Board"

Pa ge  1, a f t e r  line 8:

I n s e r t  a n e w  bi l l s e c t i o n  to read:

"* S e c t i o n  1. AS 18 .6 0. 09 3 is a m e n d e d  by a d d in g  a n e w  s u b s e c t i o n  to

r e a d :

(f) If an e m p l o y e r  fails w i t h o u t  good c a u s e  to a p p e a r  at a 

h e a r i n g  h e l d  u n d e r  this s e c t i o n  afte r r e c e i v i n g  p r o p e r  n o t i c e  o f  the 

hea ri ng , the O S H A  R e v i e w  B o a r d  m ay o rder the e m p l o y e r  to p a y  all 

r e a s o n a b l e  e xpen se s i n c ur r ed  by  the b o a r d  for the hearing,  i n c l u d i n g  

the b o a r d ' s  actual tra ve l e x p e n s e s  and per diem."

Pag e 1, line 9:

D e l e t e  "Sect io n 1"

In se rt  "Sec. 2"

R e n u m b e r  the follo wi ng  bill s e c t i o n s  accordingly.

- 1 - 3/7/90



6- 0 49 5Aa
L a u t e r b a c h

O F F E R E D  IN T H E  HOU SE

TO: H B  286

A M E N D M E N T

P ag e  1, line 7, after "laws":

I n s e r t  and a s s e s s i n g  co sts for an em p lo y e r ' s  fa il ure to a p p e a r  at 

c e r t a i n  h e a r i n g s  of the O S H A  R e v i e w  Bo ar d"

P ag e  1, a f t e r  line 8:

I n s e r t  a n e w  bi ll s e c t i o n  to read:

"* S e c t i o n  1. AS 18. 60 . 09 3  is a m e n d e d  by a d di n g a n e w  s u b s e c t i o n  to 

r e a d :

(f) If an e m p l o y e r  fails w i t h o u t  go o d cause to a p p ea r at a 

h e a r i n g  h e l d  u n d e r  this s e c t i o n  a f t e r  r e c e i v i n g  p r o p e r  n o t i c e  of  the 

he a ri n g,  the O S H A  R e v i e w  B o a r d  m a y  o rd er  the e m p l o y e r  to p ay  all 

r e a s o n a b l e  expe ns e s i n c u r r e d  by the b o a r d  for the hea ring, i n c l u di ng  

the b o a r d ' s  actual t r a ve l  e x p e n s e s  and per diem."

P a g e  1, line 9:

D e l e t e  " S e ct i on  1"

Ins er t "Sec. 2"

R e n u m b e r  the fo l lo w in g bi l l s e c t i o n s  ac c or d in g ly .

- 1 - 3/7/90



TO:

FROM:

DATE:

s u b j e c t :

jMouse of ^{cprcsentatmes
House Judiciary Committee

P. O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907)465-4712

M E M O R A N D U M

R e p r e s e n t a t i v e  L y m a n  Hoffman, C o - C h a i r  
R e p r e s e n t a t i v e  R o n  Larson, C o - C h a i r  
House F i n a n c e  C o m m i t t e e   ^

f  y '
R e p r e s e n t a t i v e  P e t e r  Goll, C o - C h a i r  
H ouse J u d i c i a r y  C o m m ittee

M a r c h  7, 1990

CSHB 286 (JUD)

The H o u s e  J u d i c i a r y  C o m m i t t e e  respe c t f u l l y  requests c a ref ul 
re v i e w  of the j u s t i f i c a t i o n  for t h e  fiscal note s u b m itted 
b y  the D e p a r t m e n t  of L a b o r  in the a m o u n t  of $40.0.
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Fiscal Note Analysis
for

"An Act relating to penalties for violation of workplace safety laws."

This bill would increase the penalties charged for the violation of workplace safety laws. 
Because of the increase in penalties, we expect an increase in the number of contested 
violations and in the number of requests for informal conferences. This increased workload 
would result in additional travel for existing staff as well as the OSHA Review Board 
members. Additional legal support would also be required. The additional costs are 
summarized as follows:

Travel $ 10.0
OSHA Review Board (6.0)
Existing staff (4.0)

Contractual $ 30.0
Legal support for Review Board (10.0)
Legal support for department (20.0)

Total Cost S 40.0

These costs should decrease after the first two years if  the bill achieves its goal of providing 
more incentive for employers to voluntarily correct hazards so that we find fewer serious 
violations. Therefore we should have no additional costs beyond 1992.

We assessed a total of $272,296 in penalties in FY 1989 of which we collected S 101,394. 
Given that this bill will increase penalties by 300 percent, it is reasonable to project at least 
an increase of $100,000 in actual revenues during the first year and this hopefully would 
decline as employers voluntarily correct hazards and fewer violations are detected.
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Biii N o : House Bill No. 286 Dat e : April 24, 1989

T i t l e :  "An Act relating to penalties for C o n t a c t :  Richard Arab
violation of workplace safety 4 6 5 -4 8 5 5
laws ." Eileen Plate

4 6 5 -2 7 0 0

House Bill No. 286 proposes that the penalties the Department of Labor 
may assess for violations of Alaska's Occupational Safety and Health law 
and regulations be increased to keep pace with inflation.

Specifically, the provisions of this bill:

(1) increase the maximum penalty for a willful or repeat violation from 
$10,000 to $30,000;

(2) increase the maximum penalty for a serious or non-serious violation 
from $1,000 to $3,000;

(3) increase the daily penalty for not correcting a violation from $1,000 
to $3,000;

(4) increase the maximum penalty for a willful or repeat vio lation 
which results in the death of a worker from $10,000 to $30,000; and 
increase from $20,000 to $60,000 the maximum penalty for a second 
conviction of a willful or repeat violation causing death;

(5) increase from $10,000 to $30,000 the maximum penalty for 
fals ify ing or otherwise m isrepresenting occupational safety and 
health records or documents; and

(6) increase the maximum penalty for a violation of occupational safety 
and health posting requirements from $1,000 to $3,000.

The penalties currently in effect have not been increased since Alaska's 
occupational safety and health law was initially enacted in 1973. The 
state's penalty structure is based on the federal OSHA Act that was 
adopted in 1970. Since 1970, the rate of inflation has increased by 300 
percent. This bill, therefore, reflects the inflationary increase that has 
occurred since the penalty amounts were established in 1970.

P O S IT IO N  PAPER/Department of Labor



More important than providing for an overdue inflationary increase in the 
penalty structure, however, the increased penalties would serve as an 
effective deterient to workplace safety and health violations. This, of 
course, will translate into safer workplaces, and a reduced risk of injury 
and illness to Alaska's workers. Alaska's occupational injury and illness 
rate is one of the highest in the nation. The latest available information 
indicates that the Alaska rate stands at 10.7 injuries and illnesses per 
100 full-time workers. Only Oregon and Maine had higher rates in 1986. 
In addition, there are some industries in Alaska with some of the highest 
rates in the nation. For example in 1987, the injury and illness rate for 
logging was 51.8 which means that one out of two workers in this 
industry suffered an injury.

An increased emphasis on worker safety and health is particu larly 
important in slower economic times, such as presently being experienced 
in Alaska. When cost-saving measures are implemented by employers 
during recessionary periods, equipment maintenance and replacement are 
diminished, and the need to increase worker productivity often results in 
unsafe "shortcuts" that would not be taken or even considered in more 
prosperous times. The deterrent effect of increased penalties would, 
therefore, help assure that implementation of cost-saving measures by 
Alaska business is not at the expense of or to the detriment of the safety 
and health of Alaska's workers.

The need for increasing the penalty amount for occupational safety and 
health violations is becoming evident throughout the nation. The states of 
Washington, Oregon, California, Arizona, and Utah have recently passed 
legislation to increase penalties, and legislation has been introduced in 
the U.S. Congress this year to increase federal OSHA penalties to the same 
amounts as proposed by HB 286.

The Department of Labor supports the increased penalties for violations of 
Alaska's occupational safety and health laws and regulations as provided 
in this bill.

APPROVED:

JirrTSarnpson, Commissioner 
Department of Labor
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Fiscal Note Analysis 
for

"An Act relating to penalties for violation of workplace safety laws."

This bill would increase the penalties charged for the violation of workplace safety laws. 
Because of the large increase in penalties, we expect an increase in th* number of contested 
violations and in the number of requests for informal conferences. This increased workload 
would result in additional travel for existing staff as well as the OSHA Review Board 
members. Additional legal support would also be required. In order to handle the increased 
clerical workload a pan lime Clerk Typist III would be hired. The additional costs are 
summarized as follows:

Personal Services S 14.6
For pan time Clerk Typist III

Travel S 8.0
OSHA Review Board (2.0)
Existing staff (6.0)

Contractual S 20.0
Legal suppon for Review Board (5.0)
Legal suppon for department (15.0)

Total Cost $ 42.6

These costs should decrease after the first two years if the bill achieves its goal of providing 
more incentive for employers to voluntarily correct hazards so that we find fewer serious 
violations. Therefore we should have no additional costs beyond 1991.

The increase in pena'ties will increase the amount of revenue to the state. While we project 
this will be about S 100.0 in the first year, that amount should decline as employers 
voluntarily correct hazards and less violations are issued. These revenues are deposited in 
the general fund as unrestricted receipts.

We have assumed an effective date o f July 1, 1989.



Position Tide
Clerk Typist III

No.of Positions Range/Step
8A

Uarg. Unit
GGU

Time Status 
Part Time

Sta ff Months Location
Anchorage

election District

Type of Oipcndilure Amount
1 2 3

Salary $9,786
Dcncfils 4,856
Premium Pay
Other

Total Personal Services $14,642
Travel
Contractual
Commodities
Equipment
Other

Total Cost $14,642

Justification

t id in g  Source fo r Total Cost
Federal Receipts 1002

G. F. Match 1003
General Fund 100-1
GF Program Receipts 1005
Oilier

7,321
7,321

s i i i i i: •; :'\‘i ■
■ . M

This position will handle the increased clerical work 
associated with the increase in contested violations and 
informal conferences. The position will provide support both 
for .the departm ent and the OSIIA Review Hoard.

Non-personal services costs will he covered out of our 
existing budget.

Labor

R e q u e s t  F o r BRU Labor S tandards & Safety Page 3 of 3 F Y  8 9
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The case of two Cambodian refugees, 
who were prosecuted in California last 
spring for killing a German shepherd for 
food, was dismissed after a judge ruled 
that there was no law against eating 
dogs. There is now. Newly enacted Cali­
fornia legislation makes it a misde­
meanor to possess, sell or give away for 
the sole purpose of killing for food any 
animal "commonly kept as a pet or com­
panion." Violators can receive up to six 
months in jail and a S i,000 fine. Live­
stock, poultry, fish and game are exemp­
ted; in case hasenpfeffer lovers wonder, 
rabbits are classified as livestock.

New ECS rep o rt 
su rveys state p lans 
fo r  tu ition  p rogram s
A new survey of state programs to help 
parents pay for their children's college 
education reports that 11 states (up from 
nine in 1988) have passed laws giving 
parents the opportunity to invest with 
the state a certain sum of money now in 
exchange for guaranteed payment of 
their childrens tuition in the future. 
Three of these 11 states-Florida, Michi­
gan and W yom ing-are already selling 
contracts. The survey is available at $5 
per copy from the Education Commis­
sion of the States Distribution Center, 
18o0 Lincoln St.. Suite 300, Denver, CO 
80295.

Rhode Is land g ran ts 
tax  exem ption 
to w itches' coven
In Rhode Island, a witches' coven has 
been granted a state sales tax break on 
the grounds that it is a church. In a rever­
sal of an earlier ruling, the state exempted 
the Rosegate Coven, a.k.a. O ur Lady of 
the Roses Church, from the sales tax on 
equipment and supplies for the church. 
Tax department officials decided that the 
witches had specific doctrines and a 
system of prayer, and w ere i a nonprofit 
group not set up for t h e ^  purpose of 
avoiding ta^cs.

Bush adm in istra tion  
appo in ts le g is la to rs  
to  oxocu tlvo posts
The Bush administration has named sev­
eral state legislators to executive posts, 
amcng them John Turner, ex-president 
of the Wyoming Senate, director of the 
Fish and Wildlife Service; Deborah 
Anderson, former speaker of the South 
Dakota House, director of the Office of 
Intergovernmental Affairs; Paul Cover- 
deil, ex-minority leader of the Georgia 
Senate, director. Peace Corps; Susan 
Engeleiter, ex-minority leader of the 
Wisconsin Senate, administrator of the 
Small Business Administration; Tom 
Stroock, vice president of the Wyoming 
Senate, ambassador to Guatemala; and 
Mary McClure of South Dakota, ex- 
Senate president pro tern, special assis­
tant to the president for intergovernmen­
tal affairs. (Senator McClure is current­
ly on leave because of an illness in her 
family.)

U.S. Sup ram e Court 
| a llow s sta tes to  sue 
on w orlcp laco haza rds
The U.S. Supreme Court, by declining 
in October to review an Illinois court rul­
ing in Asta vs. State o f Illinois, left the 
states free to prosecute corporate officials 
for workplace hazards that are also regu­
lated by the federal Occupational Safety 
and Health Act (OSHA). The Illinois Su­
preme Court ruling of a year ago resulted 
in the reinstatement of criminal charges 
ot aggravated battery against officers of 
the Chicago Magnet Wire Corporation. 
The firm and its executives had been in­
dicted by a Chicago grand jury on 
charges of "knowingly and recklessly" 
failing to protect workers from hazard­
ous chemicals, allowing injuries to 42 
employees. Industry representatives have 
expressed concern that state criminal 
prosecution of corporate officers for in­
juries or deaths resulting from workplace 
conditions frustrates the operation of 
OSHA regulations. The state of Illinois, 
however, argued that federal law does 
not pre-empt state prosecution for 
murder or aggravated battery that hap­
pens to occur in the workplace and does 
not "immunize employers as a class from 
criminal prosecution."

Fata lities a re  up 
since speed  lim its 
rose to  6 5  mph
After Congress permitted states to raise 
the speed limit to 65 mph on rural inter­
state highways in 1987. 40 states did so. 
And in those 40 states, traffic fatalities 
on ru-al interstates have increased 21 
percent in tw o years, according to the 
National Highway Traffic Safety Ad­
ministration. F tality rates on other 
roads showed only minor changes.

How tough 
is th a t dogg ie 
in the w indow ?

State Logblaturv* Ijnuarv •#



A l a s k a  S t a t e  L e g i s l a t u r e

Pouch V  
Juneau, Alaska 99811 

(907) 465-4992

Representative Niilo Koponen
House District ‘21 119 N. Cushman, Suite 207 

Fairbanks. Alaska 99701 
(907)456-8172

*  Position  Paper *  
HB 286

This legislation would reinforce the legislative findings in AS 18.60 0 10 
which state that "...personal injuries and illnesses arising out of work 
situations impose a substantial burden upon, and are a hindrance to, the 
people of the state in terms of loss of production, wage loss, medical 
expenses and disability compensation payments."

According to the latest available statistics, Alaska has the third highest 
rate of occupational injuries in the nation. House Bill 286 is designed to 
reduce the incidence of work related hazards by increasing penalties for 
serious workplace safety violations. At present, the maximum amount that 
can be levied for a serious violation is $ 1,000. The same violation in the 
state of Washington carries a $50,000 fine.

Alaska’s already small penalty is further reduced by the federal 
Occupational Safety and Health Administration (OSHA), taking into 
consideration such factors as the size of the employer's business, good faith 
of the employer and previous history of violations. Last year's average fine 
after such adjustments was $ 192. This penalty structure has been 
unchanged for 18 years.

This bill will triple the allowable level of fines. In addition, it makes the 
fines applicable to those who knowingly violate the law. Current statutes 
require the state to prove willful violation.

HB 286 is intended to encourage businesses to conform to workplace safety 
laws and regulations. As busir. ,ses adjust to a tight economic 
environment, it is important that worker health and safety not be 
sacrificed. There is no reason why an employer cannot abide by the 
standards established by federal and state statutes.

It is my sincere hope that this legislation will result in fewer injuries, 
fewer fines and lower workers' compensation insurance costs 
. The rising number of injuries and fatalities to Alaskan workers testifies 
to the insufficiency of our present statutes So long as it is cheaper to pay 
the fine than to correct a dangerous situation we cannot expect 
improvement.



COMPARISON OF 1987 ALASKA AND NATIONAL 

OCCUPATIONAL INJURY AND ILLNESS INCIDENCE RATES

Alaska Rate National Rate

Oil and Gas Extraction 9.0 8.3

General Building Construction 17.5 14.2

Heavy Construction 19.4 14.5

Special Trade Construction 15.0 15.0

Canned and Cured Fish Processing 35.2 26.4

Fresh/Frozen Fish Processing 35.3 18.8

Logging Camps and Contractors 51.8 19.3

Trucking and Warehousing 17.7 12.3

Water Transportation 13.2 12.9

Tranportation by Air 13.9 14.3

All Private Industries 10.9 8.3



T A B L E  A - l l
I n c i d e n c e  r a t e s  of  O c c u p a t i o n a l  I n j u r i e s  a n d  I l l n e s s e s  

' C o m p a r i s o n  o f  a l l  S t a t e s  - P r i v a t e  S e c t o r
1 9 8 3  to 1 9 8 7

«

I

1983 1984 ? 985 1986 1987

USA 7 . 6 8 .0 7 . 9 7 . 9 8 . 3

A l a b a m a 7 . 9 8 .3 8 . 4 8 . 7
A l a s k a 1 0 .6 10 .3 10 .7 10 . 2 10 . 9
A r i z o n a 9 . 3 9 . 5 9 . 2 8 . 9 9 . 0
A r k a n s a s 8 . 1 8 . 0 8 . 0 8 . 4
C a l i f o r n i a 9 . 1 9 . 3 9 . 1 8 . 9 8 . 8
C o l o r a d o — — — — —
C o n n e c t i c u t 8 . 0 8 . 3 8 . 3 8 . 2
D e l a w a r e 5 . 3 5 . 5 5 . 6 6 . 0
F l o r i d a 8 . 7 8 . 9 8 . 8 a . 8
G e o r g i a - - — — — —
H a w a i i 10 . 6 10 .0 9 . 6 9 . 5 9 . 8
I d a h o — — — — —
I l l i n o i s — - - — — —
I n d i a n a 7 . 3 7 . 7 7 . 7 8 . 2
I o w a 7 . 8 8 .1 8 . 2 8 . 4
K a n s a s 7 . 5 7 . 7 7 .7 7 . 6
K e n t u c k y 7 . 6 8 .3 8 . 3 8 . 4
L o u i s i a n a 7 . 4 7 . 9 7 . 3 7 . 0
M a i n e 1 1 . 0 1 3 .2 1 2 . 5 12 . 9
M a r y l a n d 7 . 6 7 . 8 7 . 9 7 . 8
M a s s a c h u s e t t s — — — — —
M i c h i g a n 6 . 8 7 . 6 8 . 0 8.. 2
M i n n e s o t a 7 . 3 7 . 7 7 . 6 7 . 3
M i s s i s s i p p i — 8 . 0 7 . 8 8 . 0
M i s s o u r i 7 . 5 8 . 0 . . 9 8 . 5
M o n t a n a — 8 . 5 8 . 0 8 . 2
N e b r a s k a 8 . 4 8 . P 7 . 9 8 , ' K
N e v a d a 9 . 0 9 . 0 8 . 5 8 . 4 9 . 4
N e w  H a m p s h i r e — — — — —
N e w  J e r s e y — — — - - —
N e w  M e x i c o 7 . 8 8 . 7 8 . 4 7 .7
New Y ork — — — — —
N o r t h  C a r o l i n a 6 . 8 7 . 2 7 . 4 7 . 2
N o r t h  D a k o t a — — — — - -
O h i o — -  - — —
O k l a h o m a 8 . 9 9 . 8 9 . 5 8 . 1
O r e g o n 9 . 8 10 .6 10 . 5 1 0 .7 10. 7
P e n n s y l v a n i a — — — — —
R h o d e  I s l a n d 8 . 3 8 .4 8 . 9
S o u t h  C a r o l i n a 6 . 7 6 . 9 7 . 1 6 . 9
S o u t h  D a k o t a — — — — —
T e n n e s s e e 7 . 9 8 . 6 8 .2
T e x a s — - - - - - - - -
U t a h 8 . 5 9 . 2 8 . 5 9 . 1
V e r m o n t 9 . 2 1 0 .0 9 . 1 8 . 9
V i r g i n i a 7 . 0 7 . 6 7 . 3 7 . 6
W a s h i n g t o n 9.7 9.9 ? .4 9 . 8 1 0 . 6
W e s t  V i r g i n i a 6 . 7 7 . 2 7 . 2 7 . 7
W i s c o n s i n -- — — --

W y o m i n g 7 . 9 8 . 6 7 . 4 7 . 6
A m e r i c a n  S a m o a 2 . 5 3 . 0 3 . 6 3 . 2 2 . 6
G u a m 2 . 7 2 . 8 3 . 6 3 . 7 3 . 6
P u e r t o  R i c o 4 . 2 3 . 9 3 . 8 3 .9
V i r g i n  I s l a n d s 2 . 8 2 . 4 2 . 4 2 . 4

S O U R C E :  B u r e a  i of L a b o r  S t a t i s t i c s .
-- « P u b l i s h a b l e  R a t e  U n a v a i l a b .  *.

X • 1 9 8 7  d a t a  n o t  a v a i l a b l e  at t i m e  of p u b l i c a t i o n .

r*
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Incidence Pates of Recordable Occupational In ju r ie s  arx t l ln es ' .es  
Industry Oata Time S e r ie s ,  Alxska 1978 to 198'^

TABLE A-3 .

SIC
Industry Code 1978 1979 1930 1981

TOTAL PRIVATE ANO PUBLIC SECTOR........................ 9 .4  9 .2  9.1 9 .2

TOTAL PRIVATE SECTOR........................................ 10-0 10** 10>0

MIMING........................................................................ ' 15.2 14.0 12.1 15.4
O il  and Gas E x t r a c t io n .............................. 13 15.7 13.7 12.4 15.8

Petroleum 4 Gas ,' roducticn ................. 131 •• • ;  2 .5  7.3
O i I  4 Cas F ie ld  S e r v i c e s . . . . . . . . . .  138 22.6  23.0 23.3  24.9

CONSTRUCTION................................................................... 16-4 16.4 18.5 17.2
Ceneral Buildm q Contractors ................. 15 17.1 14.3 .6 .5  19.8

R es id en t ia l  B u i ld in g s ............................ 152 16.5 11.9 15.1 15.6
Nonrestdential B u i ld in g s .....................  154 18.0 16.8 18.0 23.7

Heavy Construction Co ntractors  16 14.2 16.6 17,3 15.1
Higfiway and Street  C o n s t ru c t io n . . .  161 9 .7  18.8 19.2 17.8
Heavy Construct ion , Except H u y . . . .  162 16.4 15.1 16.4 14.0

Sp ec ia l  Trade Co n tractors ........................ 17 17.6 17.4 15.9 17.8
P luro ing, Heating 4 A ir  C e n d i t . . . .  171 14.6 14.8 16.7  18.8
E le c t r i c a l  Uorit..........................................  173 17.0 10.8 16.5 15.4
H is c  Spec ia l  Trade C o n t r a c t o r s . . . .  179 *• 23.1 16.3 21.6

MANUFACTURING........................................................ ^  21.4  24.1 23.3 19.1
food and Kindred Products ........................ 20 21.3 25.7  2 6 . i 22.2

H is c  Food Prep & Kindred Prod  209 22.3 26.0 26.9 22.5
Canned S Cured F i s h  4 Seafoods..  2091 18.7 23.5 21.4 J9 .9
F rcsh /fro z  Pkgd F ish  *■ S e a f d s . . .  2092 27.4 29.2 31 .7  24.6

lu rb e r  4 Wood Prod Except Furn iture  24 31.8  31.0 32.5 ‘ " f
Logging Carres 4 Co ntractors    241 38.6  39.1 37.3  27.2

P r in t in g ,  Publish ing 4 Al ied I n d . . .  27 •• •• 2 .5  3.1

TRANSPORTATION ANO PU8L IC  U T I L I T IE S . . .  11.4 11.4 12.2 11.6
Local 4 Interurban P a s r .n g - r  T ran sit  41 ••  • 5.1 4 .8  6 .7
Trucking arid Warehousing.........................  42 21.4  20.6 21.7  17.8

Trucking, Local and Long D istance . 421 21.3 21.0 22.1 18.0
Water Transportati an...................................44 18.6 16.0 16.2 16.6
Transportat ion  by A i r .................................45 15.2 12.4 13.2 13.0
Communication...................................................  48 3 .0  6 .9  9.1 8 .4
E l e c t r i c ,  Cas and San ita ry  S e rv ic e s .  49 15.5 14.6 14.6 13.9

WHOLESALE ANO RETAIL TRADE...................................  8 .2  7 .9  7 .7  8 .0

WHOLESALE TRADE.................................................... ]2 .2  11.*  10.9 9 .8
Ourabtc Goods...................................................  50 12.2 11.6 8 .5  7 .9
Nondurable Goods  ................. 51 8.1 11.0 15.4 12.8

RETAIL TRA0E................................................. .. „  7 .4  6 .9  6 . 8  7 .4
Build ing  H a te r ia ls  4 Carden Supplies 52 8 .9  6 .2  9 .4  12.3

lu rb e r  4 Bldg M a t e r i a l s . . . . . . . . . . .  521 ' *  ** 7  .
Ceneral Merchandise S to re s .....................  53 9 .2  8 .8  6 .0  7 .1
food S to re s ........................................................  54 9 .5  8 .9  10.1 8.5
Auto Oealers  and S e rv ic e  S t a t i o n s . . .  55 10.2 8 .5  9 .5  8 .7
Apparel and Accessory  S to res    56 3 .4  2 .7  Z.1 c .4
Fu rn itu re ,  Heme Furn ish ing*...................  57 ••  *• ”  "!
Eat in g  and Drinking P la c e s .....................  58 6 . 6  7 .2  '6 .5  o . i
M iscellaneous R e t a i l ...................................  59 4 .7  3 .9  2 .9  5.1

FINANCE, INSURANCE ANO REAL ESTAIE 0 .7  1.4 1.3 1.5
Banking................................................................. 60 1.1 2.1 1.9 i . i
C r e d it  Agencies...............................................61 •• ”  "
Real E s t a t e ........................................................  65 0 .8  0.1 2 .3  i . v
Holding I  Other Investment O f f i c e s . .  67 0 .3  1.8 U.u . 2

SERVICES............................................................................. 4 .3  4 .0  4 .3  4 .3
Hotels and Other lodging P la ce s   70 5 .5  7 .9  9 .3  6 .3
Personal S e r v i c e s . . . ................................. <2 0 .6  1.3 2.5 2 .3
Business S e r v i c e s . . . . . . . . . ................... .. 73 7 .2  3 .6  6 ./  3 ./
Automotive S e r v ic e s   ...................... 75 •• •• •• J .5
Health S e r v ic e s ............................................... 80 4 .0  3 .7  5 . 6  5 .4
Legal S e r v i c e s .................................................81 0 .5  1.C 0 .2  ••
S o c ia l  S e rv ic e s ............................................... 83 4 .3  4 .9  3 .5  3 .9
Membership O rg a n ita t io n s .......................... 86  2 .9  2 .9  3.1 3 .0
M iscellaneous S e r v ic e s ..............................  89 2 .9  1.8 2 .3  3 .0

STATE ANO 10CAL GOVERNMENT...................................  7.1 6 .3  * 4 .9  6 .5

STATE GOVERNMENT..........................................................  6 .2  3 .8  3 .3  > 4 .7

LOCAL GOVERNMENT........................................................... 8.1 8 .7  6 .3  I 8 .1

1982  1983 1984
9.5

10.3

14.8
15.3
6 .7

24.6

19.4
19.6
16.5
21.9
20.9
27.6  
16.8
17.9
17.0
16.6
18.6

17.9  20.2 
20.8 
18.6  
21.8
26.9  
30.8

5 .7

10.7  
4.9

14.0
13.8
11.7
12.7  
8.6

14.8

9 .9  9 .7

10.6 10.3

11.5 
11.8 
5.1

19.6

17.6
21.6
17.7  
26.0
14.9
19.0
12.9
17.7
25.6
13.2
14.6

23.2  
29.5
30.1
21.4
32.9
31.2
35.7  

6 .3

11.4

2o!f
19.8
11.9 
10.7 
9 .6

16.4

10.5
10.6 
2.0

22.0

16.9
17.7  
13.4 
22.0
15.7
19.8
13.9 
17.1
23.3
14.3 
20.6

23.0
25.0
25.7
25.0
26.1
43.0  
45.6

6.2

12.1 
7.1

24.2
23.9
10.8
14.2 
5 .7

19.4

1985

10.1

1 0 .7
9.4
9 .7  
2.6

17.4

1 9 .4
19.5 
15-4
2 2 .9
18.9
16.6
2 0 .3
19.8
18.9
16.4 
23.6

26.3
32.5
32.9
30.3
33.9
38.6
45.0  

5.1

11.3
6 .3

17.4
17.5 
16.2
14.0
6 .7

16.0

9 .6
7.4  

13.4

9 .3  
13.7
17.2 8.2
11.3  
8.1 1.0
4 .8  

11.2
5.5

1.5
1.8
1.5
2.3  
0 .7

4.4
7.0
1.7
6 .7
8 .4
4.1  
0.3
3 .7  
2.3 
2.0
6 .7

4 .6

8.6

12.3 
8 .9

18.0

9 .6
20.5
25.5
12.3
9 .7

10.4 
1.0 
3.5
9 .8
6 .4

2.0
2 .9  
1.1 
2.1 
1.3

4 .7
9 .9
4.1
3 .9
8.2
5 .5  
0.1
4 .2
3 .0
1.1
7.3

5 .5

8 .7

11.7
9 .7  

15. r

9.5
17.7  
22.6
10.4
15.8
10.5

1.5
4 .4
6.6 
6.6
1.7  
2.1 
1.6
2.4
1.3

5.1
11.0
5.3
3.4  
6.6 
7.9  
0.1
3.5 
0 .7
2.6
7.7

5.5

9.5

1986

9 .6

10.2

8.1
8.2
2.1

14.8

16.2
17.6 
18.0
17.3
16.5
20.8
14.3
14.9 
16.0
15.9
15.9

28.3  
3 3 . ’
33.4
34.3  
33.0
50.9
56.6  

6 .5

I T . 3
11.3
19.5
19.7
10.7
13.3 
6.2

16.2

9 .3  10.2 9 .9  10.0 8 .9

10.9
8 .9

14.4

9.8  
17.6 
21.3

9.3
15.5

'!■:?
5 .2
8.5
5 .9

2.1
2.6 
0 .7
4.1
2.3

5.5  
10.0
6 .3
2.6
9 .9
8 .9  
0.8
7.3  
1.8 
2.6

8.1

5 .2

10.5

8.0
5 .3

11.5

9 .2
11.3
12.4  
10.7  
18.0
8 .3  
C.4
6 .4  
8-3
4 .3

3 .3  
2.6 
T.7 
4 .9

5 .4  
13.4

1 .7
4 .5
6 .3
6 .3  
1.1
3 .0
4 .0
2.8

7 .7

6.0 

9 .0

1987

10.1

10.9

8 .9
9 .0  
3.5

15.2

17.1
17.5
17.0
17.7
19.4
14.4
22.8
15.0
14.4
15.4
12.6

29.5
34.5
35.3
35.2
35.3
48.5
51.8

5 .3

10.9
12.3 
17.7
17.9 
13.2
13.9
4.5

15.5

9 .3

9 .4
7 .7

11.5

9 .3
12.7

10.8
15.6
8 .7
3 .3
5 .8
8 .9
3 .6

2.8
3 .3
3 .2
2 .7
3.5

6.5  
13.6
3 .7
5 .0
11.2
8 .0  
0 .7
3 .7
5 .3
2 .7

7.3  

6.0 

0.4

See footnotes at end of  sec t ion .
•« ■ Publishab le  ra te  unavailab le . *
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December 15, 1939

MEMORANDUM

TO: Representative Dave Donley

FROM: Patricia Young
Legislative Analyst

RE: Criminal Prosecution of Employers for Workplace Safety Violations
Research Request 90.085

You asked this agency for information on criminal prosecution of executives of 

California companies in which safety violations have occurred. You also wished 

to know why companies in Scandinavian countries consistently have fewer 
workplace deaths and serious injuries than their American counterparts. 

Lastly, you requested copies of model workplace safety programs recognized by 

any states or by the federal government which could be adapted for use by 

Alaska companies.

Background Information

The Occupational Safety and Health Act (OSH Act, 29 U.S.C. 651-668), passed by 

Congress in 1970, was thought to be a landmark measure which would ensure safe 

working conditions throughout the United States.1 To this end, the 
Occupational Safety and Health Administration (OSHA) was given broad authority 

and responsibility to establish appropriate standards and to enforce them 

through civil and criminal penalties.2

’Although the OSH Act covers most workplace situations, mining operations, 
nuclear plants, and railroads are covered by other regulatory measures.

2States have the option of being governed by federal OSHA regulations or 

develooing their own. State plans must be as or more effective and must 

provide workers with at least the same rights and protections as does the 
federal program.
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According to John Hynan, OSHA counsel of general legal advice, criminal 

penalties were originally thought to be less effective than civil penalties 
(i.e., fines) in abating workplace hazards. Therefore, fines have generally 
been levied for violations. OSHA has authority to seok criminal prosecutions 

only in cases of willful violation of a standard resulting in a death, 

falsification of records, or giving advance notice of an OSHA inspection. 
Criminal penalties are not available to OSHA in cases of injuries or illnesses 

which do not result in fatalities.

In general, OSHA may asses maximum civil and criminal fines of no more than 

$10,000 and maximum jail sentences of no more than six months. Penalties are 

doubled for second convictions. Since passage of the Comprehensive Crime 
Control Act of 19S4 (18 U.S.C 3571), under limited circumstances the maximum 

fine for a misdemeanor resulting in a fatality may be increased to $2^0,000 for 
an individual defendant and 5500,000 for an organization which is a defendant. 
However, union representatives, among others, contend that the penalties are 

inadequate to deter violations. They point out that, unlike jail time, fines 

are easily passed on as business expenses, and they note that other regulatory 
acts provide for substantial fines as well as substantial terms of imprisonment 

for knowingly putting a person in imminent danger of death. For example, in 

such cases, the Resource Conservation and Recovery Act, which deals with 

hazardous waste, provides for up to $250,000 in fines or 15 years' 

imprisonment3

Statistics of job-related fatalities and illnesses tend to support union 

arguments. A recent special report. Occupational Safety and Health: 7
Critical Issues for the 1990s, published by the Bureau of National Affairs (a 

leading publisher of information on government and public policy issues), 
quotes studies showing that between 7,000 and 20,000 people die each year in 

the U.S. in job-related accidents, and that job-related diseases may account 

for as many as 50,000 to 70,000 deaths annually.4 However, from 1970 through 
February of 1988, only 42 cases had been referred by OSHA to the Department of 

Justice for possible criminal action. Of those, 14 were prosecuted, resulting 

in ten convictions. Until this year, no one had ever been incarcerated for a 

criminal violation of the OSH Act. According to Mr. Hynan, this year, one 

person went to j a i l .

Believing that current OSHA regulations do not adequately protect workers, 
state and local prosecutors in many parts of the country are resorting to their

3House Committee on Government Operations, Getting Away With Murder in 
the Workplace: OSHA'a Nonuse of Criminal Penalties for Safety Violations,
100th Congress, 2d session, 1988, House Report 100-1051, (Attachment A).

4Occupational Safety and Health: 7 Critical Issues for the 1990s
(Washington D.C.: BNA, 1989), p. 2. Copies of this report are available for 

inspection in this agency's library and in the Legislative Library.



Representative Donley
December 15, 1989
Page 3

own police powers to criminally prosecute employers for serious OSHA violations 

and for willful conduct resulting in death or serious injury. The Los Angeles 
County District Attorney's Office, for example, has a unit which focuses 

specifically on criminal prosecutions for occupational violations. Severa1 
states, including Illinois, Michigan, New York, North Carolina, Texas and 

Wisconsin, have filed criminal suits in particularly egregious cases.

A critical question in these cases has been whether federal workplace safety 

laws preempt states and local jurisdictions from using states' historic police 

powers t.o prosecute employers for acts which are crimes under state laws. 

Accord.ng to Jan Chatten-Brown, assistant district attorney in Los Angeles, 

although statr convictions have been challenged on issues of preemption, 

supreme court rulings in Illinois, Michigan Texas, and Wisconsin have upheld 

states' rights to prosecute employers with criminal laws of general 
application, such as those against murder, manslaughter, and assault. The 
Illinois Supreme Court ruling in State of Illinois v. Chicago Magnet Wire 
Corporation was appealed to the U.S. Supreme Court, which denied a hearing of 

the case and, thus, upheld the lower court's decision that the state is not 

preempted from prosecuting. In addition, it is the opinion of the U.S. 

Department of Justice that

. . . nothing in the OSH Act or its legislative history . . . 

indicates that Congress intended for the relatively limited 

criminal penalties provided by the Act to deprive employees of 

the protection provided by State criminal laws of general 

applicability.5

Although OSHA has taken no stand on whether state and local actions are 

appropriate, such actions appear to be an increasingly accepted trend. 

Attachment B includes a list of prosecution contacts in 17 states--Appendix 
D of the BNA report--as well as various articles related to this issue.

Workplace Safety in Scandinavian Countries

The Occupational Safety and Health Law Center, a public interest firm, 

monitors workplace legislation in the U.S. and abroad. According to J. Davitt 

McAteer, executive director, Scandinavian countries--which have labor 

governments of long standing--are highly unionized. Is a whole, these 

governments have taken workplace health and safety very seriously and have 

adopted preventive approaches to industrial accidents and illnesses. Many

Letter from Thomas M. Boyd, U.S. assistant attorney general, Office of 
Legislative and Intergovernmental Affairs, to Tom Lantos, Chairman, 

Subcommittee on Employment and Housing, U.S. House Committee on Government 

Operations, published in Occupational Safety and Health: 7 Critical Issues for 
the J990s, BNA, appendix B.
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potential problems have been systematically eliminated through careful 

workplace design. For example, the Volvo company is noted for its person- 

oriented assembly process. Machinery, equipment, and work environments are 

designed to fit and complement workers. By comparison, in the U.S., workers 
generally accommodate and adjust to machinery.

Model Workplace Safety Programs

None of the sources contacted for this memorandum were aware of any recognized 

model programs which include both penalties for violations and specific 

incentives for compliance with workplace standards. However, according to 

Bruce Hillenbrand, OSHA director of Federal and State Operations, OSHA's 

Voluntary Protection Programs (VPPs)--in effect since 1982--have been 

relatively successful in raising corporate concern for safety and health 

standards closer to the level of concern for quality control and production. 

Inclusion in these programs depends, among other things, on a company's safety 

record within the previous three years. Random OSHA inspections are
eliminated under these programs because joint labor and management committees 

help to create self-policing situations. Detailed information on OSHA's VPPs 
will be forwarded to you upon its arrival.

According to Mr. McAteer, California's scheme is widely recognized as being 

one of the more well-developed, having gone substantially beyond the federal 
standards. Ms. Chatten-Brown is forwarding copies of California's enabling 
legislation, articles from a number of law journals, and a District Attorney 

white paper report on OSHA standards which includes recommendations for both 

increased penalties and incentives. This information will also be forwarded 

to you upon its arrival.

I hope this information is useful to you. Please call if you have any

questions or need further information.

Attachments



Attachment A
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Getting Away With Murder in the Workplace:
OSHA's Nonuse of Criminal Penalties for Safety Violations,

100th Congress, 2d session, 1988, House Report 100-1051
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LETTER O F  TRAN8MITTAL

House or Rkprjcskntativks, 
W a th in g to n , DC, October i ,  1988.

Hon. Jim W rjoht,
S peaker o f  the  H ouse o f  Representatives,
W ash ing ton , DC.
D xar M r. Spraxxr: By diroction of the Committee on Govern­

ment Operations, I subm it herewith the committee's sixty-eixth 
report to tho 100th Congreee. The com m ittee’s report is based on a 
study made by its Employment and Housing Subcommittee.

Jack Brooks, C h a irm a n .
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O ctober 4. 1988.—Committed to the Committee of the Whole Houoe on the S tate of 
the Union and ordered 10 be pnnled

Mr. B r o o k s , from the Committee on Government Operations, 
submitted the following

SIXTY-SIXTH REPORT

BASED ON A 8TUDY BY TH E EM PLOYM ENT AND HOUSING SUBCOMMITTEE

On September 27, 1988, the Comm ittee on Government Oper­
ations approved and adopted a report entitled "Getting Away With 
Murder in the Workplace: OSHA’s Nonuse of Criminal Penalties 
for Safety Violations." The chairman was directed to transmit a 
copy to the Speaker of the House.

I .  I n t r o d u c t i o n

At a March 19, 1987, hearing on the Occupational Safety and 
H ealth Administration’s [OSHA] policy o f exempting companies 
from inspections based on injury records, the Employment and 
Housing Subcommittee heard testim ony about the tragedy of 
Stefan Golab, a 61-year-old immigrant worker who in 1983 died 
from inhaling j^anide fumes while working at the Film Recovery 
System s plant in suburban Chicago.

Two montl.s prior to Mr. Golan's death, an OSHA inspector vis­
ited the Film Recovery plant where the company was engaged in 
the business of reclaiming silver from used x-ray film, reviewed the 
company's injury records in the plant’s front office, determined 
that the company’s injury rate was below the national average, 
and left. Had the OSHA inspector come in and observed the condi­
tions on the plant floor, he would have seen 70 boiling vats full of 
used film from which lethal cvanide vapors were being released, 
the floor covered with cyanide-contaminated solutions, warning

(1)
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labels on cyanide containers painted over, and immigrant workers, 
many unable to speak English, unaware of the unsafe conditions. 
Had the OSHA inspector conducted a wall-to-wall inspection of the 
plant, the deadly cyanide exposure would easily have been 
detected . 1

However, the story does not end there. Upon investigating Mr. 
Golab's death, OSHA inspected the plant and discovered numerous 
health and safety violations. OSHA issued a citation and fined the 
company $4,855, which was subsequently bargained down to less 
than $2,400.

By comparison, the Cook County State's attorney charged the 
company and its officials with criminal conduct. Company officials 
were convicted of murder and 14 counts of reckless conduct and 
were sentenced to 25 yeara in prison. The company was convicted 
of manslaughter and reckless conduct and fined $24,000.

During the May 1986 Senate confirmation hearings on John Pen­
dergrass to be Assistant Secretary of I ibor for OSHA, Senator 
Paul Simon referred to a worker's death at the Film Recovery Sys­
tems plant and stated that in a precedent-shattering case the four 
owners of that plant had been found guilty of murder. Mr. Pender­
grass commented:

You bring up a case that brings forth a passion, I think, 
in many people, it certainly does in me. . . .  It was an in­
excusable Bet of circumstances that would allow people to 
be exposed to thingB that would damage their health, such 
as happened there. As a personal opinion, I think the 
owners and managers got what they deserved.*

The criminal convictions of Film  Recovery officers are now under 
appeal in the Illinois courts on the issue o f  whether State criminal 
prosecutions for workplace safety violations are preempted by Fed­
eral OSHA law.

The Film  Recovery  case, and others like it, prompted the Employ­
m ent and Housing Subcommittee to hold a hearing on February 4, 
1988, to examine OSHA’s apparent nonuse of criminal sanctions 
for workplace safety violations and efforts by State and local pros­
ecutors to fill the vacuum by utilizing historic police powers and 
enforcing State criminal laws against employers who knowingly 
and recklessly expose workers to toxic substances and dangerous 
working conditions, causing them serious in; u y  or death.

II. B a c k g r o u n d

The Federal Government has been involved in worksite safety  
since the first Congress. In 1790, Congress passed legislation which  
allowed merchant seamen to refuse to serve on unsafe ships.

1 to reepooae in p u t  to Uui committee'* report, 'H tre 'i the Beef: Underreporting of Injuries. 
OSHA'i Policy of Exempting Compeiue* From P ro m mmed Inspection* Beaed on Injury 
Record*, end Unaafa Condi dona in the Meatpacking Induitry," K. Rapt- 100-542. Mat. 30. 1388. 
Forty-aecond report by th* Committee on Government Operation*, OSHA h** ehangod it* in­
spection policy. OSHA inveatifitore err now required to u ipect "high luLuud" *re*« of the 
workplace even though an examination of the employer'* injury and tllneaa record* ahow* * 
below average rein.

'  Hearing on Nomination of John A. Pendergraaa to be Aaautant Secretary of Labor for Occu-
e ttonaJ Safety and Health before the Senate Committee on Labor and Human Rjaouroee, 99th 

ng , 2d nm ., S. Hi* 99-864 at 27-28 (1986).
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Through the decadea, Federal laws evolved to address workplace 
safety issues, often targeting particular groups such as child labor, 
occupations such as railway workers, and industries such as 
mining.

In 1970, Congress passed the Occupational Safety and H ealth Act 
(OSH Act, 29 U.S.C. 651-668) to bring Federal interests in worksite 
safety stan urds and their enforcem ent within one new agency at 
the Department of Labor. The Occupational Safety and H ealth Ad­
ministration [OSHA] was charged with assuring, ". . . so far as 
possible, every working man and woman in the Nation safe and 
healthful working conditions and to preserve our hum an re­
sources." (OSH Act, Sec. 2(b).] To accomplish this goal, OSHA was 
given broad authority and responsibility to establish health and 
safety standards, and to enforce them through civil and crim inal 
penalties.

Since the establishm ent of OSHA, more than 100,000 workers 
have lost their lives because of unsafe working conditions. It is esti­
mated that annually 7,000-11,000 workers are killed on the job 3 
and thousands more die from the long-term effects of occupational 
illnesses.

OSHA is charged with inspecting worksites ard identifying  
unsafe practices and equipm ent to ensure that they meet industry- 
specific and general health and safety standards. OSHA has the au­
thority to issue citations for violations and assess penalties. In ad­
dition, the Secretary of Labor is authorized to seek an injunction in 
U.S. district court when a condition of immediate danger is clear to 
OSHA inspectors.

OSHA may assess civil penalties of $1,000 for a serious violation  
(defined as one where there is a substantial probability that death  
or serious physical harm could result and tne employer knew or 
should have known of the hazard) and up to $ 1 0 ,0 00  for a willful 
violation (defined as one where an employer knew that a hazardous 
condition or violation existed and maae no reasonable effort to cor­
rect it).

OSHA has authority to seek criminal prosecution for workplace 
violations in three situations:

(1) a willful violation of a specific OSHA standard that 
results in death to an employee (maximum penalty is a 
$10,000 fine plus 6 months imprisonment); [OSH Act, Sec. 
17(e).4

(2) giving advance notice of an OSHA inspection (m axi­
mum penalty is a $ 1 , 0 0 0  fine plus 6 months imprison­
ment); [OSH Act, Sec. 17(f)].

(3) knowingly m aking a false statem ent or supplying 
false documents to OSHA (maximum penalty is a $10,000 
fine plus 6 months imprisonment). (OSH Act, Sec. 17(g).]

Cases are referred by OSHA to the Department of Justice for 
possible crim inal action. The criminal prosecution of cases requires 
the recommendation of the Justice Department and the agreem ent

1 P rm n lin f  Illnaaa and In.'ury ui th« Workplaca Ofllea of Tachnoloo -1 M f m m l. W aahan- 
ton, DC. tl9A6h Report of iha National Safaty Workplace Inatituta, Chicago, lilinoia 11987)

* P e r a aacond c o n v ic t io n  t i n  m a x im u m  f ln a  and  la rm  o f im p n ao n m an t a n  d o u b ta d
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of the local U.S. attorney’s office who is responsible for prosecuting 
the case

Since tl*e establishm ent of OSHA som e 18 years ago, only 42 
cases have been referred b” OSHA for criminal prosecution.' Only 
14 of those cases were prosecuted, resulting In 10 convictions, with 
fines or suspended sentences. Tr. 75, 8 8 - 8 8 .* In the 18-year history 
of 06H A , no ons has ever spent one day In Jail 'or a criminal viola­
tion of the OSH Act.

During the 1980‘s, State and local law enforcement officials have 
with increasing frequency used the historic police powers of the 
State to prosecute company officials for knowingly and recklessly 
exposing employees to toxic aubetances, causing death and serious 
injuries. This stems from the State's interest in controlling conduct 
which endangers the lives of its citizens, whether it be recklessly 
operating an automobile or an autom obile plant. In some cases 
where State and local prosecutors have obtained convictions 
against company officials and m anagers for acta against their em ­
ployees that constitute crimes under State law, the convictions 
have been overturned on the grc ind that Federal worksite health  
and safety laws preempt a State from pursuing criminal actions.

III. F in d in g s  a n d  C o n c lu s io n s

1. OSHA's ncmrd with respect to seeking criminal penalties for 
workplace safety violations and fata lities is dismal. Since its cre­
ation by Congiees in 11T0, OSHA has referred only 42 cases to the 
Justice Department for possible crim inal action. Only 14 of those 
cases were prosecuted, resulting in 1 0  convictions, but no jail sen­
tences. No one has ever spent a day in  ja il for violating tne OSH  
Act. OSHA’s record of crim inal referrals is even bleaker when com­
pared to the growing number of S tate and local prosecutions for 
workplace related fatalities and serious injuries. For example, since 
1978 the State of California has prosecuted over 250 cases involving 
workplace related deaths, injuries, and illnesses, and in the past 8 
years there have been 1 1 2  successful prosecutions.

2. The criminal penalty provisions o f the OSH Act, as presently 
written and as enforced by OSHA, provides no deterrent to employ­
ers violating the statute. A com pany official who willfully and 
recklessly violates Federal OSHA law s stands a greater chance of 
winning a State lottery than being crim inally charged by the Fed­
eral Government for workplace safety violations. The current 
system , which relies primarily on citations, abatement, fines, and 
education and training, is insufficient to ensure that every work­
place is safe and healthful. The w eak criminal sanctions in the 
Federal OSH Act are outdated and need to be strengthened and 
utilized more by OSHA to be a deterrent. In most areas of the law, 
the prospect of c  im inal prc  'ecution and imprisonment has a sub­
stantial deterrent effect whereas civil fines can often be passed on 
as part of the cost of doing business.

a. While much of the failure by the Federal Government to seek  
criminal sanctions for violating Federal OSH laws stems from re-

1 TSaa* fifOTM i n  m tl TAcomij L  1968.
* Tr. n f i n  to ti»  p riaud  ncord of th« Ytbraxrj 4, 1988, wjhmmmitl— h u m *  on "Cnffllnil 
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luctance by OSHA to proceed, part of the blame rests with the Jus­
tice Department. The Justice Department has been slow to act on 
cases referred by OSHA. Some cases have been pending at the Jus­
tice Department, without a response, since 1985. With a few excep­
tions the Justice Department and the U.S. Attorney's Office have 
consistently declined to prosecute these types of cases. Since 1981, 
of the 17 cases referred by OSHA for criminal action, there has 
been one guilty plea, one indictment, and in two cases action is 
pend'.ng by the U.S. Attorney. In seven cases prosecution was de­
clined by either the Justice Department or the U.S. Aitom ey. In 
the remaining six cases there has been no response from the Jus­
tice Department or the U S. Attorney.

4. By "backing off" in the F ilm  Recovery case because there was 
an ongoing criminal investigation by the State of Illinois, by inac­
tion and silence, and by sending mixed signals, OSHA hasn't 
helped to resolve the issue of whether the Federal OSH Act pre­
empts the traditional police power of the State to prosecute crimi­
nal acts that occur in the workplace. Tnis confusion surrounding 
the preemption question has discouraged some State and local pros­
ecutors from bringing criminal charges in egregious cases, and may 
have had the effect of shielding employers from responsibility for 
criminal conduct.

IV. R e c o m m e n d a t i o n s

1. OSHA should take an official position on the preemption ques­
tion and should asue a policy statement. That position should be 
that the Federal OSH Act, as written, does not preempt the use of 
historic police powers by the States to prosecute employers for acta 
against their employees that constitute crim es under State law.

2. There is a need for a real partnership between the Federal 
Government and the States in pursuing criminal action in work­
place safety cases, similar to the partnership that exists in pros 
ecuting drug dealers. This partnership should be premised on coop­
eration, sharing information and coordinating investigations of 
workplace accidents and fatalities.

3. Congress should increase the criminal penalties provided by 
the OSH Act and expand the application o f criminal sanctions to 
include violations which result in serious injuries Criminal penal­
ties do not now apply to willful safety violations unless there is a 
resulting fatality, th u s , an employer who willfully and recklessly 
exposes workers to mercury poisoning, causing permanent brain 
damage and other serious injury, is not crim inally liable under the 
OSH Act unless a worker dies. Permanent brain damage is not 
enough to trigger criminal penalties.

4. th ere  is no real program a place at OSHA to handle criminal 
investigations. OSHA should establish a special criminal investiga­
tion unit in its regional offices. Modeled after programs set up in 
some State and local prosecutors’ offices, this new OSHA unit 
should have necessary expertise in criminal investigations and be 
available to respond to workplace fatalities 24 hours a day. A 
prompt response to a workplace fatality or serious injury and a 
thorough investigation are key elements in building a "ucceasful 
criminal case.

Publii^ tO  by Th» B u i* iu  ol M tlion ii A T tm  me
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V  D i s c u s s i o n

A. PYM U T l i H M O U m *

The P ym m  Therm om tU r  case dram atically illustrates the inad­
equacies of the present Feoeral regulatory schem e for dealing with 
workplace aa/ety violationa.

In January 1981, a worker at the Pymm Thermometer plant in 
Brooklyn, NY. wrote to OSHA:

Mercury ia being uaed, gas and ovens. Please, we don't 
know how to de«cnbe any more violations, but we are aure 
there are more. Please send an inspector down to see for 
him self. We only make the m inim um  wage, bo  at least we 
will know our health is okay.

In March 1981, OSHA inspected the Pymm plant and found seri­
ous violations. No protective gear was being used to reduce work­
ers’ expoeure to mercury—no respirator masks, no aprons, and no 
gloves. Work surfaces were covered w ith mercury, and even the 
areas where workers ate their lunch were contam inated with mer­
cury. OSHA issued a citation, assessed a fine of $1,400, and set a 
deadline of October 1981 for the com pany to clean up the factory. 
However, over the next few years, OSHA regularly extended the 
compliance deadline.

In 1984, the New York City Departm ent o f H ealth was alerted by 
a local doctor to elevated levels o f mercury in the body of a Pymm  
worker. The NYC Health Department w ent to the Pymm factory, 
inspected it, conducted tests, found violations of the health code 
ana discovered elevated levels of mercury in the workers.

In October 1985, tipped off by a former Pymm worker, an OSHA 
inspector discovered a hidden cellar operation at the Pymm plant— 
a cellar virtually without ventilation, filled w ith  broken thermom­
eters, with pools of mercury on the floor, and noxious vapors in the 
air, which produced perm anent brain dam age in one employee, 
Vidal Rodriguez, and exposed many others to serious health risks.

In 198C OSHA issued citations against Pym m  for exposing work­
ers to dangerous levels of mercury and assessed fines of over 
$100,000. To date, the company has paid just $22,410 in fines, con­
testing the remainder.

Two months later, the Kings County (Brooklyn) district attorney, 
in cooperation with the New York State attorney general, brought 
a crim inal prosecution, charging Pymm Thermometer, its owners 
and officers, William and Edward Pymm , w ith criminal assault and 
reckless endangerment for knowingly and continually exposing 
workers to a toxic substance, mercury.

Kings County District Attorney Elizabeth Holtzman explained:
The theory of the Pymm prosecution was that assaulting 

a worker with a toxic substance, such as mercury, ia as se­
rious and criminal as assaulting a person with a knife or 
gun. (Tr. 11.)

New York State Attorney General Robert Abrams told the sub­
committee:
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A -12 PROSECU TING WORKPLACE IN JU RY AND DEATH
7

I c«n m u m  you, however, that the injured workers in 
theee cases are fully aware that they have been the vie* 
tirna of violent crime*. People aometimea recover from the 
moat terrible of beatings. People never recover from mer­
cury poieoning. (Tr. 18.)

In November 1987, after a 4-week trial, the jury in the New York 
criminal prosecution returned a guilty verdict, finding the compa­
ny and two of ita executives guilty of aaaault and reckleea endan- 
germ ent by exposing workers to mercury. Under New York law 
these crimes are punishable by up to 15 years in prison. However, 
the guilty verdict was subsequently overturned by the trial ju d ge  
on the ground that State proeecution was preempted by the Feder­
al OSH Act. That decision is under appeal in the New York courts.

B. T H I  N IX D  TO B t x r  UP CRIM IN AL PROVISIONS OP T H I  FTDKRAL OSH
ACT

The criminal provisions of the OSH Act are limited to a willfiil 
violation of a standard that results in a fatality, falsification of 
records, and giving advance notice of an OSHA inspection. Crimi­
nal sanctions are not applicable to cases of injuries or illneeees that 
do not result in a death. Thus, in the case of P ym m  Thermometer  
where a worker suffered perm anent brain damage from mercury, 
OSHA could not statutorily pursue crim inal proeecution. It is 
sim ply unacceptable to have death as the trigger point. In compari­
son, under the Mine Safety and Her 1th A ct[M SH A ), death is not 
required for there to be criminal action.

Even in workplace safety violation cases where there is a fatali­
ty, under the OSH Act the maximum penalty is only a $10,000 fine 
and 6 months' imprisonment. This “slap on the wrist" penalty is to 
low that motivation is taken from the Justice Department to 
pursue criminal proeecution in workplace safety cases. By contrast, 
the Resource Conservation and Recovery Act (RCRAl which deals 
with hazardous waste provides for a penalty of up to $250,000 or up 
to 15 years’ imprisonment for knowingly putting a person in immi­
nent danger of death.

While the primary emphasis of the OSH Act is on civil not crimi­
nal penalties, there ia a need to beef up and strengthen the crimi­
nal provisions of the statute.

The threat or imposition of jail tim e can have a substantial de­
terrent effect not achieved through other mechanisms. Jan Chat- 
ten-Brown, a special assistant for occupational safety and health  
protection in the Los Angeles district attorney’s office, testified:

Civil penalties can simply be passed on as part of the 
cost of doing business. For a corporate officer to face even 
a few days of jail time is generally of greater conseauence 
than long prison sentences for most crim inals. (Tr. 43.)

Cook County State's Attorney Richard Daley told the subcommit­
tee:

The fines being levied against corporations have not 
been enough to deter serious neglect and abuse. Corpora­
tions such as Film Recovery have protected themselves 
from fines by filing for bankruptcy. . . . Instead, we need
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