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in the U nited St at es  the j u d g e  p l e a d s  g u il ty  or no c o n t e s t  or  is found 

g u i l t y  of a crime p u n i s h a b l e  as a felony under s t at e or fe der al law or 

of a crime that invo lves moral t u r p i t u d e  under s t a t e  or federal law. 

If the co nv i c t i o n  is r e versed , s u s p e n s i o n  terminat es , and the judge 

shall be paid the jud g e' s  salary for the period of s u s p e n s i o n .  If the 

ju dge is su s pe nd ed  and the c o n v i c t i o n  becomes final, the s u p r e m e  court 

shall remove the judge f r o m  office.

* Sec. 9. AS 22.30.070(c) is a m e n d e d  to read:

(c) On r e c o m m e n d a t i o n  of the c o m m i s s i o n  fOR A F T E R  A N  A P P EA L  

U N D E R  AS 22.30.01 1 (e)], the sup re m e court cay (1) r e t i r e  a jaJge for 

d i s a b i l i t y  that s e r i o u sl y  in te rf er e s w i t h  the p e r f o r m a n c e  of  duties 

and that is or m a y  b e c o m e  pe rm a ne n t,  and (2) rep*, i m and. p u b l i c l y  or 

p r i v a t e l y  cens u re A  or r e m o v e  a j u d g e  for act ion o c c u r r i n g  not more 

than six years before the c o mm e n c e m e n t  of  the j u d g e ' s  c u rr e nt  term 

w h i c h  co ns t it u te s  wilf ul  m i s c o n d u c t  in the office, w i l f u l  an d  p e r s i s­

tent failure to pe rf or m duties, h a b i t u a l  intemperance, co nd uc t p r e j u­

dicial to the a d m i n i s t r a t i o n  of justice, or co nd uct that br in gs  the 

j u d i c i a l  office into disrep ut e . The e f fective  d a t e  of retirement 

u n o e r  (1) of this s u b s e c t i o n  is the first day of the m o n t h  co i nc i d i n g  

w i t h  or after the date that the sup re m e court files w r i t t e n  notice

w i t h  the c o m mi s si o ne r  of a d m i n i s t r a t i o n  that the judge was r e t i r e d  for

di sa bi l it y . A du pl icate c op y of the notice shall be filed w i t h  the 

j u d i c i a l  c o u n c i ! .

* Sec. 10. AS 22.30.080(2) is a m e n de d  to read:

(2) "judge " m e a n s  a j u s t i c e  of the su pr em e court, a judge

o f  the court of appeals, a Judge of the supe rior court, or a Judge of 

the district court who is the subject  of an i n v e s t i g a t i o n  or p r o c e e d­

ing un der sec. 10, art, IV, C o n s t i t u t i o n  of the S t at e  of A l a s k a  and 

this c h a p t e r , including a j u s t i c e  or j u d g e  who is se rv ing in a full-
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6 - 1 1 3 2 P  
L a u t e r b a c h  
3/5 /90

O r i g i n a l  spo ns o r( s ):  J u d i c i a r y  C o m m i t t e e

IN T H E  H O U S E  B Y  THE J U D I C I A R Y  C O M M I T T E E

CS F OR  HO U SE  B I L L  NO. 268 (Judiciary)

IN THE L E G I S L A T U R E  OF  T HE  S T A T E  O F  A L A S K A  

S I X T EE N TH  L E G I S L A T U R E  - S E C O N D  S E SS IO N

A  B I L L

For an A ct  entit led: "An Act r e l a t i n g  to the C o m m i s s i o n  on J u d i c i a l  Con-

duct and to the A l a s k a  S u p r e m e  C o ur t 's  p o w e r  to 

d is ci pl in e  j u d g e s . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  CF  THE S T AT E  OF  ALASKA:

* S e c t i o n  1. AS  15.58.050 is a m e n d e d  to read:

Sec. 15.58.050. I N F O R M A T I O N  A N D  R E C O M M E N D A T I O N S  ON  J U D I C I A L  

O FF I CE RS .  No la ter than A u g u s t  T ^ o f  the y e a r  in w h i c h  the state 

g e n e r a l  e l e c t io n  w i ll  be held, the j u d i c i a l  council shall file w i t h  

the lieut en a nt  gov e rn o r a s t a t e m e n t  i n c l u d i n g  i n fo rm a t i o n  a b o u t  each 

su pr e me  court justice, court of a p p e a l s  j ud g e,  s u p e r i o r  court judge, 

a nd  d i s t ri c t court judge w h o  wi l l be s u b j e c t  to a r e t e n t i o n  election. 

The st a te me nt  shall reflect the e v a l u a t i o n  o f  each j u s t i c e  or ju dge 

c o n d u c t e d  by the jud icial co un ci l  a c c o r d i n g  to law and shall c o n t a i n  a 

b r i e f  st a t em e nt  de s cr i b i n g  each p u b l i c  r ep r im a n d ,  p u bl i c censure, or 

s u s p e n s i o n  r ec e i v e d  by the j u d g e  u n d e r  AS 2 2 . ^ . . 0 1 1(d) ((3) O R  ( M l

d u r i n g  the p e r i o d  covere d in the e v a l u a t i o n .  A s t a t em e nt  m a y  not 

e x ce e d 600 words.

* Sec. 2. AS 22 . 30 . 01 0 is a m e n d e d  to read:

Sec. 22.30.010. C O M M I S S I O N  ON J U D I C I A L  CONDUCT. The C o m m i s s i o n  

on  J ud i c i a l  Co nd uc t shall consist of nin e m e m b e r s  as follows: three 

p e r so ns  w h o  are justices or j u d g e s  of s t a t e  courts, e l e c t e d  by  the 

j us t i c e s  and judges  of the state courts; t h r e e  memb er s w h o  ha ve  p r a c­

ticed law in this state for 10 years, a p p o i n t e d  by the g o v e r n o r  fron 

n o m i n a t i o n s  m a d e  by the g o v e r n i n g  b o d y  o f  the o r g a n i z e d  b a r  and

-1- CSHB 2 6 8 (Jud)
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su bject to c o n f i r m a t i o n  b y  a m a j o r i t y  of the m e m be r s o f  the l e g i s l a­

ture in j o i n t  session; and three citizens w ho are not judge.,, r e ti r ed 

judges , or m e m b e r s  of the state bar, a p p o in t ed  by the g o v e r n o r  and

s u b je ct  to c o n f i r m a t i o n  by a m a j o r i t y  of the m e mb e rs  of  the l e g i s l a­

ture in j o i n t  session. C o m m i s s i o n  m e m b e r s h i p  te rm i na te s  if a m e m b e r  

c e a s e s  to h o l d  the p o s i t i o n  that q u a l i f ie d  that p e r s o n  for a p p o i n t­

ment. A  p e r s o n  m ay not serve on the co m mi s s i o n  and o n  the j u d i ci a l

c o u n c i l  simu lt a ne o us ly .  A  q u o r u m  of  the c o m m i s s i o n  m u s t  includ e at

le as t one p e r s o n  who is a justice or judge, at least one p e r so n ap-

p o i n t e d  by t he  g overnor w h o  has p r ac ti c ed  law in the state for 10

years, and at least one c i t i z e n  m e m b e r  who is no t  a justice, judge, or

m e m b e r  of the state bar. T he  co m mi s s i o n  shall elect one of its m e m­

ber s  to serve as chairm an  for a term p r es cr i be d  by the com mi ssi on. A 

v a c a n c y  sha ll be filled by the a pp o in t in g  p ow er  for the r e m a i n d e r  of 

the term.

* Sec. 3. AS 22.30. 01 1( a) is a m e n d e d  to read:

(a) T h e  co m mi s si o n shall on its own m o r i o n  or on re ceipt of a 

w r i t t e n  c o m p l a i n t  inquire into an al lega t io n  that a judge

(1) has been c o n v i c t e d  of a crime p u n i s h a b l e  as a felo ny  

u n d e r  state or federal law or c o n v i c t e d  of a crim e that involves mo ral  

t u r p i t u d e  u n d e r  state or fede ra l law;

(2) suffers from a d is ab i li t y that s e r i o u s l y  interferes

w i t h  the p e r f o r m a n c e  of j u d i c i a l  duties and that is or m a y  bec ome 

p e r m a n e n t ;

(') w i t h i n  a p e r i o d  of not more than six y ea r s be fo re  the

f i l i ng  of the complaint or b e f o r e  the b e g i n ni ng  of the c o mm is s i o n ' s

i n q u i r y  b a se d on its own m o t i o n  [START O F  THE C U R R E N T  TERM), c o m m it t ed

an act or acts that c on s ti t u t e

(A) wilful m i s c o n d u c t  in office;

CSHB 2 6 8 (Jud) -2-
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d u t i e s ;

j u s t i c e ;

(B) w i l f u l  a n d  p e r s i s t e n t  f a i l u r e  to perforin j u d i c i a l

(C) conduct p r e j u d i c i a l  to the a d m i n i s t r a t i o n  of

(D) conduct that b r i n g s  the ju di cial o f f ic e  into 

di sr e p u t e ;  or

(E) conduct in v i o l a t i o n  of. the code of j u d i c i a l  

co nduct; or

(A) is h a b i t u a l l y  i n t e m p e r a t e ^  ;
* Sec. A. AS 22 .30.011(b) is a m e n d e d  to r e a d

(b ) A f t e r  p r e l i m i n a r y  i n f o r m a l / c o n s i d e r a t i o n  of an al le ga t io n ,

the c o m m i s s i o n  m a y  exo ne r at e  the judge, i nf or ma lly a nd p r i v a t e l y

a d m o n i s h  the judge, or r e c o m m e n d  c ou n se l in g . U p o n  a fi n di n g of p r o b a­

ble cause, the com missi^^ m a y Tljiold a for ma l h e a r i n g  on the fAN] a l l e­

gation [UN DER (a) OF T H I S ; E C T I O N ] . A  h e a r i n g  u n d e r  this s u b s e c t i o n  

[SECTION] is p ublic. P r o c e e d i n g s  and r e co r ds  p e r t a i n i n g  to p r o c e e d­

ings that o c c u r  b efore  the c o m m i s s i o n  h o l ds  a public h e a r i n g  on an

a l l e g a t i o n  ar e con fidentia l s u b j e c t  to the p ro v is i on s o f  AS 22 .3 0 .-

060(b) [A H E A R I N G  UND ER AS A l 
H E A R I N G  IS R E Q U E S T E D  BY T H E / ’

s e c t i o n ,

.62.310(d) A N D  IS P R I V A T E  U N L E S S  A  P U B L I C 

I UDGE].

* Sec. 5. AS  22.30.01 1 (d) isj/amended to read:

(d) T h e  commission/friay./ afper a h e a r i n g  hel d un der (b) of this

(1) e x o n e r at e the j u d g e " o f  the charges; or

(2) [INFORMALLY A N D  P R I V A T E L Y  A D M O N I S H  THE J U D G E  OR R E C O M­

M E N D  C O U NS E LI NG ;

(3) R E P R I M A N D  THE J U D G E  P U B L I C L Y  OR PRIVATELY;

(A)] refer the m a t t e r  to the s u p r em e  court w i t h  a r e c o m m e n­

dation that the judge be r e p r i m a n d e d , suspended, removed, or r e t i r e d

-3- CSH H 2 6 8 (Jud)
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fr o m office or p u b l i cl y  or p r i v a t e l y  ce ns u re d  by the su pr em e  court.

* Sec. 6. AS 22 .30.060( b)  is a m e n d ed  to read:

(b) All pr oceedin gs , records, files, and r e p o r ts  of the c o m m i s­

sion are c on fi dential  and d i s c l o s u r e  m a y  not be m a d e  exce p t

(1) u po n  w a i v e r  in w r i t i n g  by  the j ud g e at any stage of the 

p r o c e e d i n g s ;

(2) if the s u bj e ct  m a t t e r  or the fac t of the filing of

c h a r g e s  has b e c o m e  public, in w h i c h  cas e the c o m m i s s i o n  m a y  issue a

s t a t e m e n t  in o r d e r  to c o n f i r m  the p e n d e n c y  of the in ve st igation,  to

c l a r i f y  the p r o c e d u r a l  a s p e c t s  of the proceedings, to e x p l ai n the

r i gh t  of the j u d g e  to a fair hearing, or to state that the j u d g e

deni e s the al legations; or

(3) u p o n  f i l i n g  of form al  charges, in w h i c h  case only the 

c h a r g e s , the su bseq u en t formal hearing, and the c o m m i s s i o n ' s  u l t i m a t e

I d e c i s i o n  and m i n o r i t y  report, if any, are [SHALL BECOME] p u b l i c ; even

a f t e r  formal ch ar ges ar e filed, the d e l i b e r a t i o n s  of the c o m m i s s i o n  

c on c er n i n g  the case are c o n f i d e n t i a l .

* Sec. 7. AS 22.30 is a m e n d e d  by a d di ng  a n e w  se c ti o n to read:

Sec. 22.30.068. M I N O R I T Y  REPORTS. A m e m b e r  of the c o m m i s s i o n

u h o  be lieves that the c o m m i s s i o n  failed to impose an a pp r o p r i a t e

d i s c i p l i n a r y  m e a s u r e  a f t e r  a h e a r i n g  u n d e r  AS 22 .30.011 (b ) m a y  u bm it  

a r e po rt  re co m me n di n g a d i f f e r e n t  d i s c i p l i n a r y  m ea sure. The re po rt 

shall ac co m pa n y the m a j o r i t y  report and m a y  be s u b m i t t e d  by the m e m b e r  

to the chief j u s t i c e  of the su pr e m e court, the a t t o r n e y  general, and 

the c h a i r  of the senate and house j u d i c i a r y  committees.

* Sec. 8. AS 22.30.070(b) is a m en d ed  to read:

(b) On r e c o m m e n d a t i o n  of the c o m m i s s i o n  [OR A F T E R  A N  A P P E A L  

U N D E R  AS 22.30.011(e)], the suprem e court may r e p r i m a n d , p ub l i c l y  or 

p r i v a t e l y  ce ns ur e x  or s u s p e n d  a judge from offic e w i t ho u t salar y w h e n  

C S H B  2 6 8 (Jud) -A-



WORK DRAFT WORK DRAFT WORK DRAFT

in the U n i t e d  States the j u dg e p l e a d s  g u i l t y  or no  c o n t e s t  or is found 

g u i l t y  of a crime p u n i s h a b l e  as a f e lo n y under state or f e d e r a l  law or 

of a crime that invo lves m o r a l  t u r p i t u d e  under state or f e d e ra l  law. 

If the c o n v i c t i o n  is re ve rs ed, s u s p e n s i o n  terminates, a n d  the judge 

s hall be pai d the j u d ge ' s sala ry  for the period of s u s pe ns i on .  If the 

j u d g e  is s u s p e n d e d  and the c o n v i c t i o n  be comes final, the s u p r em e  court 

sh all r e mo v e the judge f r o m  office.

* Sec. 9. AS  22.30.070(c) is a m e n d e d  to read:

(c) On r e c o m m e n d a t i o n  o f  the c o m m i s s i o n  [OR A F T E R  A N  A P P E A L  

U N D E R  AS 22.30.01 1 (e)], the s u p r e m e  co urt may (1) r e t i r e  a j u d g e  for 

d i s a b i l i t y  that s e r i o u s l y  i n t e r f e r e s  w i t h  the p e r f o r m a n c e  of duties 

and that is or ma y b e c o m e  pe rm a n e n t ,  a n d  (2) r e p r i m a n d , p u b l i c l y  or 

p r i v a t e l y  c e n s u r e ^  or r e m o v e  a ju d ge  for acti on o c c u r r i n g  no t  m o r e  

than six y e ar s before the c o m m e n c e m e n t  of the j u d g e ' s  c u r r e n t  ter m 

w h i c h  co n st i t u t e s  w i l f u l  m i s c o n d u c t  in the office, w i l f u l  and 

p e r s i s t e n t  fa il ure to p e r f o r m  duties, h abitual  i n t e m p e r a n c e ,  co nd uct 

p r e j u d i c i a l  to the a d m i n i s t r a t i o n  of justice, or c o n d u c t  that brin g s 

the j u d i c i a l  office into disrepu te . The effective date o f  r e t i r e m e n t  

u n d e r  (1) of this s u b s e c t i o n  is the first day of the m o n t h  c o i n c i d i n g  

w i t h  or a f te r  the date that the su pr e m e court fi les w r i t t e n  n o t ic e 

w i t h  the co m mi s s i o n e r  of a d m i n i s t r a t i o n  that the j u d g e  w a s  r e t i r e d  for 

d i s a b i l i t y .  A du p l ic a te  copy o f  the n o t ic e rhall be f i l e d  w i t h  the 

j u d i c i a l  council.

* Sec. 10. AS 22. 30.080(2) is a m e n d e d  to read:

(2) "judge" m e a n s  a j u s t i c e  of the su preme court, a ju d ge  

of the court of appeals, a j u d g e  of the superi or  court, or a j u d g e  of 

the d i s t r i c t  court who is the s u b j ec t of an i n v e s t i g a t i o n  or p r o c e e d­

ing u n d e r  sec. 10, art. IV, C o n s t i t u t i o n  of the State o f  A l a s k a  and 

this c h a p t e r , including a justice or judge who is s e r v i n g  in a full-

-5- C S H B  2 6 8 ( Jud)
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A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E

TO: CS H B  268 [ 2 / 2 0 / 9 0  L a u t e r b a c h  # 6 - 1 1 3 2 G ]

P a g e  3, L i n e  12:

D e l e t e  » . o r  [THE C O M M I S S I O N  MAY]

I n s e r t  " . U p o n  a f i n d i n g  of  p r o b a b l e  cause, t h e  

c o m m i s s i o n  m a y "

P a g e  3, L i n e  23, a f t e r  " c h a r g e s ; "

I n s e r t  "or"

P a g e  3, L i n e  26, a f t e r  "(3)":

D e l e t e  "]"; a f t e r  " p r i v a t e l y ; " ,

I n s e r t  "]"

P a g e  3, L i n e  27:

D e l e t e  "2", I n s e r t  "2"

P a g e  3, l i n e  28, a f t e r  " t h a t  t h e  j u d g e  be": 

I n s e r t  " r e p r i m a n d e d , "

P a g e  5, L i n e  2:

D e l e t e  " . o r  w h o  is r e t i r e d "

P a g e  5, L i n e  3:

I n s e r t  a n e w  b i l l  s e c t i o n  t o  r e a d

Sec. 9. AS  2 2 . 3 0 . 0 1 1 ( e )  a n d  AS 2 2 . 3 0 . 0 1 1 ( f )  are repea l e d .sec. y. a s



f P h v k z A .  " P  ^

O r i g i n a l  s p o n s o r ( s ) : J u d i c i a r y  C o m m i t t e e

6-1132G * 
L a u t e r b a c h
2/20/90

flf Cn*

/ A
IN TH E  H O U S E  BY  THE J U D I C I A R Y  C O M M I T T E E

CS FO R  H O U S E  B I L L  NO. 268 (Judiciary)

IN THE L E G I S L A T U R E  OF THE S TA TE  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BIL L

F o r  an Ac t  e n t i t l e ^  "An A c t  r e l a t i n g  to the C o m m i s s i o n  on J u d i c i a l  C o n­

duct.'^ ajO f t
BE IT E N A C T E D  BY THE LI T S L A T U R E  OF  T HE  STATE OF  ALASKA:

*  S e c t i o n  1. AS 15.58.050 is a m e n d e d  to read: S-£E.C,7~)0/U

Sec. 15.58.050. I N F O R M A T I O N  A N D  R E C O M M E N D A T I O N S  O N  J U D I C I A L  

OFFICERS. No later t h a n  A u g u s t  7 of the ye ar  in w h i c h  the state 

g e n e r a l  e l e ct io n  will be held, the j u d i c i a l  c o u n c i l  s h a l l  fi l e  w i t h 

the lieutenant g o ve r n o r  a s t a t e m e n t  i n c l u d i n g  i n f o r m a t i o n  abo--*- each 

s up re m e court justice, court  of  ap pe als judge, s u p e r i o r  c ou r t judge, 

and d i st ri ct  court j u d g e  w h o  w i l l  be subj e c t to a r e t e n t i o n  election. 

T he  st at em ent shall r e f l e c t  the e v a l u a t i o n  of ea ch j u s t i c e  or judge 

c o n d u c t e d  by the j u d i c i a l  c o un c il  a c c o r d i n g  to law and sh all c o n t a i n  a 

b r i e f  sta tement d e s c r i b i n g  ea ch public reprimand, p u bl ic  cen sure, or 

s u s p e n s i o n  re ceived by  the j u d g e  u n d e r  AS 22.30. 01 1(d) f(3) O R  (A)]

d u ri n g the pe ri od c o v e r e d  in the eva luation. A s t a t e m e n t  m a y  not 

e x ce e d 600 words.

* Sec. 2. AS 22.30.010 is a m e n d e d  to read: JvJfEXO 5 6 C T * Z O A ~ 7

Sec. 22.30.010. C O M M I S S I O N  ON J U D I C I A L  CONDUCT. T he  C o m m i s s i o n  

on J u d i c ia l  Conduct sha ll c o ns i st  of nine m e m be r s as follow s:  three 

p e rs o ns  who are ju st i ce s  or j u d ge s  of state courts, e l e c t e d  by the 

j u s t i c e s  and judges of the s ta te  courts; three m e m b e r s  w h o  have 

p r a c t i c e d  law in this s ta te for 10 years, a p p o i n t e d  by the g o v e r n o r  

from no mi na t io ns  made by the g o v e r n i n g  body of the o r g a n i z e d  b ar  and 

su bject to c o n f i r m a t i o n  by a m a j o r i t y  of the m e m b e r s  of the
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l eg is l at u re  in joint session; and three citizens w h o  are n o t  judges, 

r e t i r e d  judges, or memb e rs  of the st ate bar, a p p o i n t e d  by the g o v er n or  

and subj ec t to c o n f ir m at io n  b y  a m a j o r i t y  of the m e m b e r s  of the l e g i s­

lature in joint session. C o m m i s s i o n  m e m b e r s h i p  term in a te s  if a m e mb e r  

ceases to h o l d  the p o s i t i o n  that q u a l i f i e d  that p e r s o n  for a p p o i n t­

ment. A  p e r s o n  m a y  not serve on the c o m m i s s i o n  an d on the j u di c i a l  

c ou nc i l simultaneously. A q u o r u m  of  the c o m m i s s i o n  mus t i n c l u d e  at 

least one pe rs on wh o is a justice or judge, at least one p e r s o n  a p­

poi n t e d  by the g o v e rn o r w h o  has p r a c t i c e d  law in the state for 10 

years, and at least one c i t iz en  m e m b e r  w h o  is not a justice, judge, or 

m e m b e r  of the state bar. The c o m m i s s i o n  shall elec t one of  its m e m­

bers to serve as ch a ir ma n  for a te rm  p r e s c r i b e d  by the com mission . A 

v a c a n c y  shall be filled by the a p p o i n t i n g  po we r for the r e m a i n d e r  of 

the term.

* Sec. 3. AS 22.30.01 1 (a) is a m e n de d to read: J \jO  C H "A .AJ

(a) The c om mi s s i o n  shall on its ow.i m o t i o n  or on r e c e i p t  of a 

w r i t t e n  c o mp l ai n t ■Jnquire into an a l l e g a t i o n  that a j u d g e

(1) has been c o n v ic t ed  of a crime p u n i s h a b l e  as a felony 

u n d e r  state or federal law or c o n v i c t e d  of  a crime that in volves moral 

turpitude  u nd e r state or federal law;

(2) suffers from a d i s a b i l i t y  that s e r i o u s l y  in ter f er es  

w i t h  the pe r fo r m a n c e  of j ud ic i a l  duties and that is or m a y  become 

p e r m a n e n t ;

(3) w i t h i n  a period of not m o r e  chan six years b e f o r e  the 

fili ng of the c om pl aint or be fo re  the b e g i n n i n g  of the c o m m i s s i o n ' s  

in q u i r y  based on its own m o ti o n (START O F  THE C U R R EN T TERM], c o m m it te d  

an act or acts that co ns t it ut e

(A) wilful m is co n d u c t  in office;

(B) wilfu l and pe r si s te n t failure to p e r f o r m  judicial 
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d u t i e s ;

(C) conduct p r e j u d i c i a l  to the a d m i n i s t r a t i o n  of

j u s t i c e ;

(D) conduct that b r i n g s  the j u d i c i a l  o f f i c e  into

disrepute;  or

(E) conduct in v i o l a t i o n  of the code of j u d i c i a l

conduct; or

(4) is h a b i t u a l l y  in te mp er a te .

* Sec. 4. AS 22 .30.011 (b ) is a m e n d e d  to read:

(b) A f t e r  p r el i m i n a r y  in f or ma l  c o n s i d e r a t i o n  of an a ll e ga t io n ,  

the c o m m i s s i o n  may e xo n er at e the judge, inform al ly  and p r i v a t e l y  

a d m o n i s h  the judge or re c om me n d c o un s el i ng ,  or (THE C O M M I S S I O N  MAY] 

h o l d  a formal h e a ri n g on the (AN] a l l e g a t i o n  [UNDER (a) O F  T H I S  S E C­

TION] . A  h e a r i n g  under this s u b s e c t i o n  [SECTION] is public. P r o c e e d­

ings and r e c o r d s  pe rt a i n i n g  to p r o c e e d i n g s  that occur b e f o r e  the 

c o m m i s s i o n  h o l d s  a pu bl ic  h e a r i n g  on an a l l e g a t i o n  are c o n f i d e n t i a l ,  

s u b j e c t  to the p r ov i si o ns  of AS 2 2 . 3 0 . 0 6 0 ( b )  [A H E A R I N G  U N D E R  AS 4 4. -

* Sec. 5. AS 22.30.01 1 (d) is a m e nd e d to read: J Q q  k )£ r
(d) T he  c o mm i s s i o n  may, a f t e r  a h e a r i n g  held u n d e r  (b) of  this 

s e c t i o n ,

(1) e x on er at e the j ud ge  of the charges;

(2) [INFORMALLY AN D  P R I V A T E L Y  A D M O N I S H  THE  J U D G E  O R  R E C O M­

ME N D  C O UN S EL I NG ;

J U D G E ] .

62.310(d)  A N D  IS PR I VA T E UNLESS A  P U B L I C R E Q U E S T E D  BY T H E

(3) {(4)] refer the m a t t e r  to the supreme co ur t w i t h  a

re pr i ma n d the j :dge p u b l i c l y  or pi

r e c o m m e n d a t i o n  that the judge be  ̂ s u s p e n d e d , removed, or r e t i r e d  f r o m  

o f f i c e  or p u b l i c l y  or p r i v a te l y c e n s u r e d  by  the supreme court.
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* Sec. 6. AS 22.30 .0 60(b) is a m e n d e d  to read:

(b) All proceedings, records, files, and r e p o r t s  of the c o m m i s­

sion are c o n f id e nt ia l  and d i s c l o s u r e  m a y  not be m a d e  except

(1) upon w a i v e r  in w r i t i n g  by the j u d g e  at any stage of the 

p r o c e e d i n g s ;

(2) if the subject m a t t e r  or the fact of the f ilin g of 

c harges has b e c o m e  public, in w h i c h  c a s e  the c o m m i s s i o n  m a y  issue a 

st at e me n t in o rd e r to c o n f i r m  the p e n d e n c y  of the in ve st i ga t io n , to 

c l a r i f y  the p r o c e d u r a l  aspects o f  the proceedi ng s,  to e x p l a i n  the

ri ght of the judge to a fair hearing, or to st at e that the j u d g e

deni es the allegat io ns ; or

(3) upon fili ng  of f ormal charges, in w h i c h  case onl y the 

c h a r g e s , the s ub s eq u en t  formal hearing, and the c o m m i s s i o n ' s  u l t i m a t e  

d e c i s i o n  and m i n o r i t y  report, if any, are [SHALL BECOME) p u b l i c ; even 

af te r  formal charges are filed, thc^'dej.ibe rat ions of the c o m m i s s i o n  

c o n c e r n i n g  the case are c o n f i d e n t i a l . ' K ) ^ - 0

Sec. 7. AS 22.30 is a m e n d ed  by add in g a n e w  s e c t i o n  to read:

Sec. 22.30. 068. M I N O R I T Y  REPORTS. A m e m b e r  o ^ t h e T  c fm ^ s s i ! o r /  
w ho  b el ie ves that the c o m m i s s i o n  f a il ed  to i mp os e  an a p p r o p r i a t e

d i s c i p l i n a r y  m e a s u r e  af ter a h e a r i n g  u n d e r  AS 22.3 0 .0 1 1( b)  m a y  submit 

a repo rt  r e c o m m e n d i n g  a d i f f e r en t  d i s c i p l i n a r y  me as ure. T h e  repo rt 

shall a c c o m p a n y  the m a j o r i t y  repor t and m a y  be s u b m i t t e d  by the m e m b e r  

to the ch ie f ju st ic e of the supreme court, the a t t o r n e y  gen eral, and 

the ch ai r of the senate and h ou se  j u d i c i a r y  committees.

of the court of appeals, a judge of the su perior court, or a ju dge of 

the di st rict court w ho  is the subject of an i nv e st i g a t i o n  or p r o c e e d­

ing u n d e r  sec. 10, art. IV, C o n s t i t u t i o n  of the State of A l a s k a  and

Sec. 8. AS 22 .30 .080(2) is a m e n d e d  to read:

(2) "judge" me an s a j u s ti c e of  the s u p re m e court, a j u d g e
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this c h a p t e r , in cl u di n g a justice or .judge who is serfr-inK lrr~a -fu 11-
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I
-1132C ^ 
auter bach

2/20/90

O r i g i n a l  sponsor(s): J u d i c i a r y  C o mmitte e

IN T H E  HOUSE BY T H E  J U D I C I A R Y  COMMITTEE

CS FOR H O U S E  BI LL  NO. 268 (Judiciary)

IN T H E  L E G I S L A T U R E  OF THE ST ATE OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A BILL

F o r  an Act entitled: "An A c t  re la t in g to the C o m m i s s i o n  on J u d ic i al  C o n­

duct."

BE  IT E N A C TE D BY THE L E G I S L A T U R E  OF  THE STATE O F  ALASKA:

* S e c ti on  1. AS 15.58.050 is am en de d to read:

Sec. 15.58.050. I N F O R M A T I O N  AND R E C O M M E N D A T I O N S  O N  JUDICI AL  «
I

OFFICERS. No later th an  A ugust 7 of the y e a r  in w h i c h  the state 

gene r al  e l e c t i o n  will be held, the ju di c ia l  c o u n c i l  sh a ll  file with 

the lieutenant g o v e r n o r  a s ta teme nt  in c lu d in g  i n f o r m a t i o n  about each 

supreme court justice, f o u rt  of  appeals judge, s u p e r i o r  court judge, 

and dist ri ct  c ourt j u d g e  w h o  will be subject to a r e t e n t i o n  election. 

Th e st atement shall r e f l e c t  the ev a lu a ti o n of e a c h  j u s t i c e  or Judge 

c o n d u ct e d by the j u d i ci al  cou nc il  a cc ording to law a n d  s ha ll  contain a 

b r i e f  statement d e s c r i b i n g  each public r epriman d,  p u b l i c  censure, or 

s u s p e n s i o n  r e c e i ve d by the judge under AS 2 2. 3 0. 0 1 1 ( d )  ((3) OR (A)J

d ur i ng  the p e r i o d  c o v e r e d  in the evaluation. A s t a t e m e n t  may not

exceed 600 words.

* Sec. 2. AS 22 .3 0 .0 10  is a m e n d e d  to read:

Sec. 22.30.010. C O M M I S S I O N  ON J U D I C I A L  COND UC T . The Commission 

on J ud ic ia l Co nd u ct  shall co ns ist of nine m e m b e r s  as follows: three 

p e r s on s  who are j u s t i c e s  or  judges of state courts, e l e c t e d  by the 

J u s t i c e s  and jud ges o f  the state courtsj three m e m b e r s  who have 

p r a c t i c e d  law in this s ta t e for 10 years, a p p o i n t e d  by  the governor 

from n o m in at i on s  ma de  by the go ve rn in g body of the o r g a n i z e d  bar and

su bject to c o n f i r m a t i o n  by a majority of the m e m b e r s  of the
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le gi sl at ure in joint session? a n d  three citi ze ns w h o  are not judges 

re tired judges, or m e m be rs  of the s t a t e  bar, a p p o i n t e d  by the governor 

and subject to con f i rm at i on  by a m a j o r i t y  of the m e m b e r s  of the legis­

lature in joint session. C o m m i s s i o n  m e m b e r s h i p  t e r m i n a t e s  if a member 

ceases to hold the pos it i on  that q u a l i f i e d  that p e r s o n  for a p p o i n t­

ment. A person m a y  not serve on the co m mi s si o n a n d  on  the jud icial 

council simultaneously. A  q u o r u m  o f  the c o m i s s l o n  m u s t  i n cl u de  at 

least one person who is a justice or judge, at least one p e r s o n  a p­

pointed by the governor w h o  has p r a c t i c e d  law in the state for 10 

years, and at least one citiz en  m e m b e r  w h o  is not a justice, judge, or 

m ember of the state bar. The c o m m i s s i o n  shall e le c t one of its m e m­

bers to serve as c ha ir ma n for a t e r m  p r e s c r i b e d  by the c o m m i s s i o n .  A 

vac an c y shall be filled by the a p p o i n t i n g  power for the r e m a i n d e r  of 

the term. t
* Sec. 3. AS  22.30.011(a) is a m e n d e d  to read:

(a) T h e  commi ss ion shall on  its own m o t i o n  or on  r e ce i pt  of a 

wr itten co mplaint inquire into an a l l e g a t i o n  that a J u d g e

(1) has been c o n v i c t e d  o f  a crime p u n i s h a b l e  as a felony 

u nd er  state or federal law or c o n v i c t e d  of  a cr im e that i n v ol v os  moral 

turpitude u n d e r  state or federal law?

(2) suffers from a d i s a b i l i t y  that s e r i o u s l y  interferes 

w i t h  the pe r fo rm ance of Ju di cial d u t i e s  and chat is or m a y  beco me 

p er m an en t j

(3) within a period of not m o r e  than six y ea r s b e f o r e  the 

filing of the complaint or be fo re the b e g i n n i n g  of the c o m m i s s i o n ' s  

in quiry b a se d  on its own m o t i o n  (STA RT  O F  THE C U R R E N T  TERM), c o m m it t ed  

an act or acts  that co nstitute

(A) w il f u l  m i s c o n d u c t  in of fi c e:

(B) wi lf u l  a n d  p e r s i s t e n t  f a i l u r e  to p e r f o r m  j u d i c i a l  
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d u d e s ;

( C )

justice;

(D)

disrepute; or

(E)

conduct; or

c o n d u c t  p r e j u d i c i a l  to the a d m i n i s t r a t i o n  of

cond u ct  that b r i n g s  the j u d i c i a l  o f f i c e  into

co nd u ct  in v i o l a t i o n  of the code o f  j u d i c i a l

0 Uppvy a - f i tSidivja <gf i
(4) is h a b i t u a l l y  in te mp er a te .  ^  ^  '

* Sec. 4. AS 22 .3 0. 011(b) is a m e n d e d  to read: J  o n

(b) A f ter p r el i mi n ar y  in f or m a l  c o n s i d e r a t i o n  of an al le ga ti o n, 

the come ssion may e x o n e r a t e  the judge/, informally and p r i v a t e l y  

ad mo n is h  the judge or r e c o m me n d c o u n s e l i n g ^  or (THE C O M M I S S I O N  MAY]~|

hold a formal h e ar i ng  on the (AN] a l l e g a t i o n  (UNDER (a) O F  T H I S  S E C­

TION). A h e a r i n g  under this s u b s e c t i o n  (SECTION] is public. P r o c e e d­

ings and re co rd s pe rt a in i ng  to p r o c e e d i n g s  that occu r b e f o r e  the 

co mm i s s i o n  ho ld s a public  h e a r i n g  on an a l l e g a t i o n  are c on f id e n t i a l ,  

subject to the p ro v is i on s  of A S  2 2 . 3 0 . 0 6 0 ( b )  (A HE AR ING U N D E R  AS 4 4.- 

62.310(d) A N D  IS PRIVATE U N L E S S  A P U B L I C  H E A R IN G IS R E Q U E S T E D  BY T H E  

JUDGE).

* Sec. 5. AS  22.30.011(d) is a m e n d e d  to rend:

(d) The comraission may, a f t e r  a h e a r i n g  held under (b) of this

section,

(1) ex oner at e the jud ge  of the charges:

(2) ( INFORMALLY A N D  P R I V A T E L Y  A D M O N I S H  THE J U DG E  O R  RECOM- 1 

M E N D  COUNSELI NG ;

(jfj^ reprimand the j u d g e  p u b l i c l y  or p r i v a t e l y : "~j 11 J
r the m a t t e r((4)] refer the m a t t e r  to the supreme court wi t h

r e c o m m e n d a t i o n  that the j u dg e be  s u s p e n d e d ,  removed, or r e t i r e d  f r o m

/A
of! ice or p u b l i c l y  or p r i v a t e l y  c e n s u r e d  b y  the su p r e m e  cou rt .
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* Sec. 6. AS 22.3 0 .0 6 0( b ) is a m e n de d to read:

(b) A ll  pr o ce e d i n g s ,  records, files, and r e p o r t s  of the c o m m i s­

sion are c o nf i de nt i al  and d i s c l o s u r e  m a y  not be m a d e  e x ce pt

(1) up o n  w a i v e r  in w r i t i n g  by the j u d g e  at any stage of the 

p r o c e e d i n g s ;

(2) if the s u b j ec t m a t t e r  o r  the fact o f  the filing of 

charges has becom e publ i c,  in w h i c h  case the c o m m i s s i o n  m ay issue a 

st atement in o rd e r to c o n f i r m  the pe n de n cy  of the in vestig at io n, to 

cl arify the p r o c e d u r a l  as pe ct s o f  the pr oceedings, to e x p l a i n  the 

right of the j u d ge  to a fair hearing, or to s ta t e that the judge 

denies the a l le g at io ns ; or

(3) u p o n  f i l i n g  of  formal charges, in w h i c h  case o n l y  the 

c h a r g e s , the s ub s e q u e n t  formal hearing, and the c o m m i s s i o n ' s  u l t i m a t e  

d ecisio n and m i n o r i t y  report, if any, are (SHALL BECOME) p u b l i c ; even ' 

a ft e r formal ch arges a r e  filed, the d e l i b e r a t i o n s  o f  the co m mi s s i o n 

c o nc e r n i n g  the case are c o n f i d e n t i a l .

Sec. 7. AS 22.30 is a m e n d e d  by a d d i ng  a n e w  s e c t i o n  to read:

Sec. 22.30.068. M I N O R I T Y  REPORTS. A m e m b e r  of  the co m mi s si on  

w ho belie ve s that the c o m m i s s i o n  failed to Impose an a p p r o p r i a t e  

d i s c i p l i n a r y  m e a s ur e  a f t e r  a h e a r i n g  u n d e r  AS 22. 3 0 .0 11 ( b)  may submit 

a report r e co m m e n d i n g  a d i f f er e nt  d i sc i pl i na ry  me a su r e .  The report 

shall a c c o mp an y  the m a j o r i t y  report and m a y  be s u b m i t t e d  by the m e m b e r  

to the c hi ef  ju st ic e  o f  the su pr e me  court, the a t t o r n e y  genera l,  and 

the ch air of the senat e and house j u d i c i a r y  committees.

Sec. 8. AS 22.30.08 0( 2)  is amen d e d to read:

(2) "Jud ge " m e a n s  a justi ce  of the s u pr e me  court, a Judge 

of the court of appeals, a J ud g e of Che superior court, or a Judge of 

the di s t ri ct  court w h o  is the subject of an i nv e st i g a t i o n  or p r o c e e d­

ing u n d e r  sec. 10, art. IV. C o n s t i t u t i o n  of the St a te  of A l a s k a  and 

26S(Jud) -4-



this c h a p t e r , including a ju s ti c e or judge w h o  is s e r v in g  in a full-

time, part-time, permanent, or t e m p o r a r y  posi ti o n , or w h o  is retired/-  J

-5- CSHB 2 6 S ( J u d '
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A p r i l  11, 1 9 8 9

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  R e d  B o u c h e r
C h a i r m a n ,  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  

F R O M :  R e p r e s e n t a t i v e  M a x  G r u e n b e r g  

RE: A n a l y s i s  o f  H B  268

H o u s e  B i l l  268 m a k e s  s e v e r a l  m i n o r  t e c h n i c a l  c h a n g e s  t o  t h e  
s t a t u t e s  g o v e r n i n g  t h e  C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t ;
S e c t i o n s  2 a n d  4 m a k e  s u b s t a n t i v e  c h a n g e s  i n t e n d e d  to m a k e  
C o m m i s s i o n  p r o c e e d i n g s  m o r e  o p e n  t o  t h e  p u b l i c :

S e c t i o n  1: A  t e c h n i c a l  c h a n g e ,  c l a r i f y i n g  t h a t  t h e  C o m m i s s i o n
is n o t  a u t h o r i z e d  t o  i n v e s t i g a t e  a l l e g a t i o n s  m o r e  t h a n  s i x  
y e a r s  old.

S e c t i o n  2: P r o v i d e s  c l e a r  a u t h o r i t y  f o r  t h e  C o m m i s s i o n  t o
m a k e  p r e l i m i n a r y  i n q u i r i e s  i n t o  a c o m p l a i n t  a g a i n s t  a j u d g e  
b e f o r e  h o l d i n g  a f o r m a l  p u b l i c  h e a r i n g .  P r o c e e d i n g s  p r i o r  to 
a p u b l i c  h e a r i n g  r e m a i n  c o n f i d e n t i a l ,  as t h e y  a r e  u n d e r  
c u r r e n t  A S  2 2 . 3 0 . 0 6 0 ( b ) ( 3 ) .  (In a d d i t i o n ,  u n d e r  t h e  O p e n  
M e e t i n g s  Ac t ,  A S  4 4 . 6 7 . 3 1 0 ( c ) ( 7 ) ,  a g e n c i e s  m a y  d i s c u s s  
" s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c t e r  
o f  a n y  p e r s o n "  in e x e c u t i v e  s e s s i o n . )  T h e  b i l l  a l s o  r e m o v e s  
t h e  j u d g e ' s  a b i l i t y  u n d e r  c u r r e n t  l a w  t o  k e e p  a h e a r i n g  c l o s e d  
t o  t h e  p u b l i c .

S e c t i o n  3: A  t e c h n i c a l  c h a n g e  —  l a n g u a g e  r e m o v e d  in t h i s
s e c t i o n  o f  t h e  b i l l  is n o w  c o n t a i n e d  in S e c t i o n  2 (page 2, 
l i n e s  4 - 6).

S e c t i o n  4: R e q u i r e s  t h a t  a C o m m i s s i o n  d e c i s i o n  m a d e  a f t e r  a
p u b l i c  h e a r i n g  a l s o  b e  m a d e  p u b l i c .  H o w e v e r ,  t h e  
d e l i b e r a t i o n s  of  t h e  C o m m i s s i o n  (like t h e  d e l i b e r a t i o n s  of 
o t h e r  q u a s i - j u d i c i a l  a g e n c i e s ,  p u r s u a n t  t o  A S  4 4 . 6 2 . 3 1 0 ( d ) ( 1 ) )  
a r e  e x p r e s s l y  m a d e  c o n f i d e n t i a l .

S e c t i o n  5: A  t e c h n i c a l  a m e n d m e n t ,  c l a r i f y i n g  t h e  t e r m  " j u d g e "
as  i n c l u d i n g  p a r t - t i m e  or  r e t i r e d  j u d g e s .
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A p r i l  3, 1989

M E M O R A N D U M

TO: M e m b e r s  of H o u s e  J u d i c i a r y  C o m m i t t e e

F ROM: M a r l a  N. G r e e n s t e i n ,  E x e c u t i v e  D i r e c t o r

RE: C o m m i s s i o n  C o n f i d e n t i a l i t y  a n d  I n d e p e n d e n t  P u r p o s e

(1) C o n f i d e n t i a l i t y  o f  C o m m i s s i o n  P r o c e e d i n g s

U n l i k e  o t h e r  s t a t e  a g e n c i e s ,  A l a s k a ' s  C o m m i s s i o n  o n  
J u d i c i a l  C o n d u c t  e x i s t s  s o l e l y  a s  a n  i n v e s t i g a t o r y  a n d  
a d j u d i c a t o r y  b o d y .  T h e  C o m m i s s i o n ' s  s o l e  p u r p o s e  is t o  
i n v e s t i g a t e  a l l e g a t i o n s  o f  m i s c o n d u c t  a g a i n s t  j u d g e s .  A f t e r  a 
f u l l  i n v e s t i g a t i o n ,  if t h e r e  is p r o o f  of m i s c o n d u c t  in o f f i c e ,  
t h e  C o m m i s s i o n  w i l l  i s sue f o r m a l  c h a r g e s  a n d  t r a n s f o r m  into a 
c o u r t - l i k e  b ody. A f t e r  f o r m a l  c h a r g e s ,  t h e  C o m m i s s i o n  w i l l  h e a r  
a r g u m e n t s  a n d  i s s u e  a r e c o m m e n d a t i o n  f o r  a s a n c t i o n  t o  t h e  A l a s k a  
S u p r e m e  C o u r t .

T h r o u g h o u t  t h e  i n v e s t i g a t o r y  s t a g e s  t h e  p r o c e s s  is 
c o n f i d e n t i a l .  P u r p o s e s  of c o n f i d e n t i a l i t y  i n c l u d e :

(a) p r o t e c t i o n  of t h e  j u d g e ' s  c o n s t i t u t i o n a l  d u e  p r o c e s s  
r i g h t s

(b) e n c o u r a g e m e n t  of  c a n d o r  by  w i t n e s s e s
(c) m a i n t e n a n c e  of p u b l i c  c o n f i d e n c e  in t h e  j u d i c i a r y
(d) e n c o u r a g e m e n t  o f  r e t i r e m e n t  a s  a n  a l t e r n a t i v e  to 

c o s t l y  fo r m a l  p r o c e e d i n g s
(e) p r o t e c t i o n  of c o m m i s s i o n e r s  f r o m  o u t s i d e  p r e s s u r e s .

T h e s e  p u r p o s e s  a r e  a c h i e v e d  b y  t h e  s t a t u t o r y  r e q u i r e m e n t s  of A S  
2 2 . 3 0 . 0 1 1  a n d  2 2 . 3 0 . 0 6 0  a n d  C o m m i s s i o n  R u l e  5 ( a t t a c h e d ) .  A n y  
c h a n g e  t o  t h e  c o n s t i t u t i o n ,  s t a t u t e s ,  o r  r u l e s  p e r t a i n i n g  to t h e  
C o m m i s s i o n  m u s t  b e  c o n s i s t e n t  w i t h  t h e  p u r p o s e s  s t a t e d  above.
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(2) N e e d  for C o m m i s s i o n  I n d e p e n d e n c e

T h e  a m e n d m e n t  to o u r  s t a t e  c o n s t i t u t i o n  t h a t  c r e a t e d  t h e  
C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t  in 1968 w a s  a n  o u t g r o w t h  o f  a 
n a t i o n a l  m o v e m e n t  to  c r e a t e  i n d e p e n d e n t  j u d i c i a l  d i s c i p l i n a r y  
c o m m i s s i o n s .  T h e  p r i n c i p l e  b e h i n d  t h e  c r e a t i o n  of a n  i n d e p e n d e n t  
c o m m i s s i o n  w a s  t o  p r o v i d e  a b o d y  t h a t  w o u l d  " p r o t e c t  t h e  p u b l i c ,  
p r e s e r v e  t * e  i n t e g r i t y  of  t h e  j u d i c i a l  p r o c e s s ,  m a i n t a i n  p u b l i c  
c o n f i d e n c e  ^n t h e  j u d i c i a r y ,  and c r e a t e  a g r e a t e r  a w a r e n e s s  o f  
p r o p e r  j u d i c i a l  b e h a v i o r  of t h e  p a r t  of j u d g e s  t h e m s e l v e s . "  (A B A  
S t a n d a r d s  R e l a t i n g  t o  J u d i c i a l  D i s c i p l i n e  a n d  D i s a b i l i t y  
R e t i r e m e n t . 1977)

A t  t h e  t i m e  u h e  a m e n d m e n t  w a s  f o r m u l a t e d  b y  t h e  A l a s k a  
S t a t e  L e g i s l a t u r e ,  t h e  J u d i c i a l  C o u n c i l  h a d  b e e n  in e x i s t e n c e  f o r  
a l m o s t  a d e c a d e .  T h e  J u d i c i a r y  C o m m i t t e e s  o f  b o t h  h o u s e s  k n e w  
t h a t  t h e y  c o u l d  m e r e l y  e x p a n d  t h e  f u n c t i o n s  of t h e  J u d i c i a l  
C o u n c i l  t o  i n c l u d e  the d i s c i p l i n e  of j u d g e s  b u t  c h o s e  not to. 
R e a s o n s  f o r  c r e a t i n g  a s e p a r a t e  b o d y  w i t h  s e p a r a t e  r u l e s  
g o v e r n i n g  it, i n c l u d e d  a n  i m p l i c i t  r e c o g n i t i o n  o f  t h e  v e r y  
d i f f e r e n t  f u n c t i o n  o f  t h e  C o n d u c t  C o m m i s s i o n .  A s  a n  
i n v e s t i g a t o r y  b o d y ,  t h e  C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t  
n e c e s s a r i l y  r e q u i r e d  s t r i n g e n t  r u l e s  o f  c o n f i d e n t i a l i t y  a n d  
p r o c e d u r e s  t h a t  w o u l d  g u a r a n t e e  the c o n s t i t u t i o n a l  r i g h t s  of b o t h  
c o m p l a i n a n t s  a n d  judges. A s  a n  a d j u d i c a t o r y  b o d y ,  t h e  C o m m i s s i o n  
r e q u i r e d  a n e e d  of  i n d e p e n d e n c e  f r o m  o u t s i d e  p r e s s u r e s  in its 
d e c i s i o n  m a k i n g  a n d  s p e c i a l  s u b p o e n a  powe r s .  A n y  c o m b i n a t i o n  of 
f u n c t i o n s  w i t h  t h e  J u d i c i a l  C o u n c i l  a p p e a r e d  t o  h a v e  t h e  
p o t e n t i a l  o f  d i l u t i n g  t h e s e  e s s e n t i a l  c o n c e r n s .
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A l a s k a  S t a h t k s  Sum - l l .m i . v t  A r t  4, i  10

Section  10. C om m ifls ion  on J u d ic ia l C onduc t. The Commission 
on Jud ic ia l Conduct sha ll consist o f nine members, as follows* three 
persons who Rre justices or judges o f state courts, elected by the justices 
and judges of state courts; three members who have practiced law  in 
this state for ten years, appointed by the governor from nom inations 
made by the governing body o f the organized bar and subject to con fir­
mation by a m ajority  o f the members o f the leg is la tu re in jo in t session; 
and three persons who are not judges, retired judges, or members o f the 
state bar, appointed by the governor ana subject to confirmation by a 
majority o f the members o f the leg is la tu re  in jo in t session In addition 
to being subject to impeachment under Section 12 o f this artic le , n 
justice or judge may be disqualified from  acting as such and may ne 
suspended, removed from office, retired, o j censured b y  the supreme 
court upon the recommendation o f the'commission. The powers and 
duties o f the commission and the bases for jud icia l disqualification 
shall be established by law .



Chapter 30. Judicial Conduct.
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Sec. 22.30.010. C o m m i s s i o n  on  j u d i c i a l  c o n d u c t .  The  Com m is­
sion on Jud ic ia l  Conduct  shall consist of n ine  m em bers  as follows: th ree  
persons who a re  jus t ices  or judges  of s ta te  courts, elected by the just ices  
and  judges  of the  s ta te  courts; t hree m em bers  who have  practiced law 
in this s t a te  for 10 years ,  appointed by the governor  from nominat ions  
made by the  govern ing  body of the  organized bar  and subject  to confir­
mation by a major i ty  of the m em bers  of the  legis lature  in jo in t  session; 
and th ree  citizens who are  not judges, re t i red  judges, or m em bers  of the 
s ta te  bar, appoin ted  by the governor and subject  to confirmation by a 
majority  of the  m em bers  of the  legis lature  in jo in t  session. Commission 
m em bersh ip  t e rm in a te s  if a m em b er  ceases to hold the  position tha t  
qualif ied t h a t  person for appoin tment .  A person may not serve on the 
commission and  on the  Judic ia l  Council s imultaneously .  The commis­
sion shall  elect one of its m em bers  to serve  as  ch a i rm a n  for a term 
prescribed by the  commission. A vacancy shall be filled by the 
appo in t ing  power for the  rem a in d e r  of the  term. (§ 1 ch 213 SLA 1968; 
am  § 23 ch 71 SLA 1972; am § 1 ch 160 SLA 1984)

Sec.  22.30.011. P o w e r s  a n d  d u t i e s  o f  th e  c o m m i s s i o n ,  (a) The 
commission shall  on its own motion or on receipt of a wri t ten  com­
plaint  inqu ire  into an a llegation th a t  a judge

(1) has  been convicted of a crime punishable  as a felony under  s ta te  
or federal law or convicted of a crime th a t  involves moral  turp i tude  
under  s t a t e  or federal law;

(2) suffers  from a disabil ity th a t  seriously interferes with  the  per­
formance of judic ial  dut ies  and tha t  is or may become permanent ;

(3) w i th in  a period of not more th an  six years  before the  s tar t  of the 
current  te rm ,  committed  an act or acts that  constitute

(A) wilful misconduct  in office,
(B) wilful and  persistent  fai lure to perform judicial duties,
(Cl conduct prejudicial to the  adm in is t ra t ion  of just ice,
(D) conduct th a t  br ings the judic ial  office into disreputt  . or 
(K) conduct in violation of the  code of judic ial  conduct; or
(4) is h a b i tu a l ly  in tempera te .
(hi The commission may hold a hear ing  on an  a l legat ion under  la) 

of this  sect ion A hear ing  under  th is  section is a h ea r in g  under  AS 
44 62.310(d) and is pr iva te  unless a public hear ing  is requested by the
judge



(c) A judge appearing  before the commission at. the  hear ing  is en t i ­
tled to counsel, may present evidence, and may cross-examine wit­
nesses.

(d) The commission may,  after  a h e a r in g  held under  (b) of t h i s  sec­
tion,

(1) exonera te  the  judge of the charges;
(2) informally and pr ivate ly  admonish the judge  or recommend 

counseling;
(3) rep r im and  the judge  publicly or privately;
(4) refer the  . .u t te r  to the  supreme court with a recommendation  

that  the  judg^ be suspended, removed, or ret ired from office or  pub­
licly or pr ivate ly  censured by the suprem e court.

(r) A decision by the commission to repr im and a judge publicly or 
privately may be appealed by the judge  to the  supreme court.

(0 If the commission decides to repr im and  a judge pr ivately, the 
commission shall forward the  repr im and to the judge.  A copy of the 
rrprimand shall be sent  to the  chief just ice  of the  suprem e court.  A 
private reprimand is confidential.

(g) If the commission exonerates  a judge,  a copy of the  proceedings 
*nd report of the  commission may he m ade  public on the request  of  the 
judge

(h) If a judge has  been publicly reprimanded, suspended,  or publicly 
censured under th is  section and the judge  has filed a declara t ion of 
candidacy for re ten t ion  in office, the  commission shall report  to the 
Judicial Council for inclusion in the s ta tem en t  filed by the  judicial  
council under AS 15.58.050 each public repr imand,  suspension, or 
public censure received by the judge

fl> since appointment;  or
<2> if the judge has  been re ta ined by election, since the  lust r e t e n ­

tion election of the  judge.  (§ 1 ch 58 SLA 1981; am  §§ 2 — 4 ch 160 
KLA 1984; am {j 13 ch 38 SLA 1987)



See. 22.30.000. R u le s  a n d  c o n f id e n t i a l i t y .  la) J Iu* commission 
Cshm 11 m ake  rules  im p lem en t ing  this chap ter  and providing for confi­
dentia l i ty  of proceedings.

(1>) All proceedings, records, files, a n d  reports of the  commission arc 
confidential and disclosure may not be made except

(1) upon waiver  in wri t ing  by the ju d ge  at any s tage  of the  proceed­
ings;

(2) if the  subject  m a t t e r  or the  fact of the filing of charges  has 
become public, in which case the  commission may issue a s t a te m e n t  in 
order to confirm the  pendency of the  investigation, to clarify th e  proce­
dural  aspects  of th e  proceedings, to expla in  the r igh t  of the  judge  to a 
fair hear ing ,  or to s ta te  t h a t  the  judge  denies th e  allegat ions;  or

(3) upon filing of formal charges, in which case only the charges 
shall become public. (§ 1 ch 233 SLA 1968; am § 7 ch 160 SLA 1984'

Sec. 22.30.066. I n q u i r y ,  (a) The commission m a y  subpoena  wit­
nesses, adm in is te r  oaths,  t ak e  the  tes t imony of any person u n d e r  oatli, 
and require  the production for exam ina t ion  of docum en ts  or records 
re la t ing  to its inquiry  un d e r  AS 22.30.011.

(b> In the  course of an  inqu iry  under  AS 22.30.011 into judicial  
misconduct or the  disabil i ty  of a judge, the  commission may request 
the  judge to su b m i t  to a physical  or m en ta l  exam inat ion .  If the  judge 
refuses to submit  to the exam ina t ion ,  the commission must  de te rm ine  
the issue for which the exam in a t io n  was  required adverse ly  to tlm 
judge 2 ch 68 SLA 1981, am  8 ch 16" SLA 1984)



A. C o n f i d e n t i a l i t y .  A l l  i n v e s t i g a t i v e  and d i s c i  i p ]  i n a r y
p r o c e e d i n g s , r e c o r d s ,  f i l e s ,  and r e p o r t s  of the Commiss ion s h a l l  
lie c o n f i d e n t i a l  and no d i s c l o s u r e  s h a l l  be made except as
p e rm i t t e d  by A .S . 2 2 . 3 0 . 0 6 0 .

D. D i s c l o s u r e  - G e n e r a l l y .  In o r d e r  t o p r e s e r v e  p u b l i c
co n f i d en ce ' a  t he a d m i n i s t r a t i o n  o f j u s t i c e  t h e  Commiss ion , i n 
i t s  d i s c r e j n, may issue one o r more announcements c o n f i r m i n g  u r  
deny ing the e x i s t e n c e  o f a c c u s a t i o n s b e f o r e  i t ,  c l a r i f y i n q  the 
p r o cedu ra l a s p e c t s ,  o r e x p l a i n i n g  the r i g h t  o f a j u dge t o a f a i r  
hea r i n g when: 1) a judge has been charged p u r s u a n t t o  Ru le 9c(*<) 
o f these Ru l e s , o r 2) the s u b j e c t m a t t e r o f a p r o c e e d i n g i s
g e n e r a l l y  known t o the p u b l i c .

C. D i s c l o s u r e  -  D i sm i s s a l .  I n any i n s t a n c e where a c c u s a t i o n s  
aga i n s t a judge have been co n s i d e r e d by the Commiss ion and i t  has 
been de t e rm i ned t h a t  t h e r e i s  no bas i s f o r  t h e f i l i n g  o f the 
charges or f o r  f u r t h e r  p r o c e e d i n g s be f o r e t he Commiss ion , the 
Commission may, at the r e q u e s t ,  or w i t h  the app r o v a l o f the
j u d y e , i s s ue an e x p l a n a t o r y  s t a t em en t .

D. Nondis c o v e r a b l e  Matters.

( 1) The f o l l o w i n q  m a t t e r s  and m a t e r i a l s  are not d i s c o v e r a b l e :

a. Commiss ion d e l i b e r a t i o n s  c o n c e r n i n g a l l e g e d  a c t s  
o f  j u d i c i a l  m i s c ondu c t o r d i s a b i l i t y ,  and

b. Commiss ion s t a f f  memoranda, n o t e s  and a t t o r n e y  
work p r o d u c t .

(2) Except as p r o v i d e d in Rule 8A, the i d e n t i t y  and s t a t em e n t s  of 
w i t n e s ses are not d i s c o v e r a b l e  p r i o r  to a p r o b a b l e  cause 
d e t e rm i n a L i o n .

E. Determi nation D i s c l o s u r e  - Determination. Upon c om p l e t i o n  o f 
an i n v e s t i g a t i o n  o r p r o c e e d i n g , the Commiss ion s h a l l  d i s c l o s e  t o 
the person f i l i n g  an a c c u s a t i o n  aga in s t the j u d g e that , a f t e r  an 
i n v e s t i g a t i o n  o f t tic? cha rges the Commission (i) has found no 
ba s i s fc r a c t i o n  a ga i n s t the j u d g e , ( i i )  has t a k e n ar; a p p r o p r i a t e  
c o r r e c t i v e  a c t i o n ,  the n a t u r e  o f wh i ch , pu r s uan t t o s t a t u t e ,  
cannot be d i s c l o s e d ,  ot ( i i i )  has f i l e d  a recommend. i t tot* w i t h  t he 
Supreme Cour t .

F. P u b l i c  I n f o r m a t i o n .  The Commission n r / ,  f r om t ime i< t im e , 
i ssue p r e s s r e l e a s e s  and o t h e r p u b l i c  st at on ent r. ext la i f i i n c t : he 
na tu re o f i t s  j u r i s d i c t i o n ,  p rocedu re t o r  t nt. t 11 ut ion of 
a c c u s a t i o n s , l im. i t .at i •ns upon i • i power end a i r hot i t y , and

r e p o r t s  on the conduct o f the a f f a i r :  of the Comir. i *;.• n*n ,
p r o v i d i n g  th a t such r e l e a s e s and repo r t s h a l l  not i d e n t i f y  hy 
name, p o s i t i o n ,  or address l ie l d e n t i ’ y ! any judo** <>r o t h e r 
person i n v o l v e d  i n  anv i n q u i r y  be f o r e the Commiss ion u n l e ? : • -orb
d i s c l o s u r e  i i  o t h e r w i s e  p r o v i d e d  feu i r  A . f . 22. 10.060 and th e : •- 
Hu 1e s .

R U L E  5 C O N F I D E N T I A L I T Y
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Chief Justice 
Supreme Court

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  h a s  r e q u e s t e d  t h a t  the 
f o l l o w i n g  i s s u e s  be a d d r e s s e d  in w r i t i n g  f o r  t h e  p u r p o s e  of 
d i s c u s s i o n  at the April 3rd m e e t i n g  of the commit t e e .

1. W h a t  is the s tatus of the communication of i n f o r m a t i o n  between 
t h e  A l a s k a  J u d i c i a l  C o u n c i l  ( h e r e i n a f t e r  C O U N C I L )  a n d  the 
C o m m i s s i o n  on Judicial Conduct (hereinafter C OMMIS SION) .

T h e  s h a r i n g  of i n f o r m a t i o n  between the t w o  agencies is not 
a n d  h a s  n o t  b e e n  a p r o b l e m ,  i n s o f a r  as t h a t  e x c h a n g e  is not
p r o h i b i t e d  b y  law. AS 22.30.060 prohibits t h e  COMMISS ION from 
r e l e a s i n g  i n f o r m a t i o n  c o n c e r n i n g  evidence or a l l e g a t i o n s  a g a i n s t  a 
judge until and u n l e s s  formal charges have beer, filed, in which
event o n l y  the c h arges will be made public. A j u d g e  can w aive the 
c o n f i d e n t i a l i t y  p r o v i s i o n s  of the statute and, o f  course, if the 
a l l e g a t i o n s  result in d i s c i p l i n e  serious enough t o  reach the level 
of p u b l i c  s a n c t i o n  or more, the information to t h e  extent refl ected 
in t h e  o p i n i o n  of t h e  S u p r e m e  C o u r t  b e c o m e s  a v a i l a b l e  to the
public.

Twice, the C O U N C I L  requested the l e g i s l a t u r e  to modify the
s t a t u t e  s o  t h a t  o t h e r w i s e  c o n f i d e n t i a l  i n f o r m a t i o n  in the 
p o s s e s s i o n  of t h e  C O M M I S S I O N  could be shared v i t h  the COUNCIL.
M o s t  r e c e n t l y ,  in 1986, t h e  C O U N C I L ,  without o b j e c t i o n  by the
COMMISSION, urged the l e g i s l a t u r e  to amend AS 22.30 . 0 1 1 ( f )  so as to 
read:

(f) If the c o m m i s s i o n  d e c i d e s  to reprimand a judge privately,
the c o m m i s s i o n  shall forward the reprimand t o  the judge. A
c o p y  of the reprimand shall be sent to the chief justice of 
the s u p r e m e  co urt and to the judicial c o u n c i l . A  private 
r e p r i m a n d  is confidential.
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W h e n  t h e  C O U N C I L  i n d e p e n d e n t l y  d e v e l o p s  i n f o r m a t i o n  
r e f l e c t i n g  a d v e r s e l y  on the q u a l i f i c a t i o n s  of a judge, it will be 
f o r w a r d e d  to t h e  C OMMIS S I O N  if the C O U N C I L  votes to do so. This 
r e q u i r e s  a n  a f f i r m a t i v e  v o t e  b y  f o u r  o r  m o r e  m e m b e r s  o f  th e 
COUNCIL. See Article IV, Sec. S of the Co nstitution of the State 
of Alaska.

2. W h en is in formation c o n f i d e n t i a l ?

T h e  c o n f i d e n t i a l i t y  of compla i n t s  to and evidence developed 
by the C O M M I S S I O N  is g o v e r n e d  by AS 22.30.060 and the rules adop ted 
p u r s u a n t  thereto. The c o n f i d e n t i a l i t y  of information p r o vide d to 
o r  d e v e l o p e d  b y  t h e  C O U N C I L  d e p e n d s  o n  t h e  c i r c u m s t a n c e s .
I n i t i a l l y ,  it should be noted that all records of the COUNCIL,
u n l e s s  c o n f i d e n t i a l  or privileged, are p u b l i c  as provided in AS 
09.25.110. See Article XI of the bylaws, (tab B ) . Article 1, Sec.
22 of the S t a t e  C o n s t i t u t i o n  p r o vides for the right of privacy. 
W h i l e  t h e  p a r a m e t e r s  of t h i s  "rj.cht" h a v e  not yet been fully 
artic u l a t e d ,  it is a p r i n c i p l e  t h a t  must be examined and b a l a n c e d  
w i t h  o t h e r  p r i n c i p l e s  or rules o f  .Law on a case by case basis. 
T h i s  "right" is inco rporated in A r t i c l e  XI, Sec. 2 of the COUN CIL'S 
b y l a w s  which, in turn, p r o v i d e s  for the c o n f i d entialit y of certain 
c o m m u n i c a t i o n s  i n c l u d i n g  s o l i c i t e d  information or c o m m unications  
c o n c e r n i n g  a judicial c a n d i d a t e  or judge standing for retention 
w h e r e  t h e r e  i s  a p r o m i s e  o r  a r e a s o n a b l e  e x p e c t a t i o n  o f  
confid e n t i a l i t y .  See Doe v. A! ;ska S u p e r i o r  Court 721 P. 2d 617 
(AK. 1986) . S e e  also, page two cf the O c t o b e r  1984 opinion of the 
A t t o r n e y  G e n e r a l  (tab D, p . 1:17.31) e n d o r s i n g  the adoption of rules 
by the C O U N C I L  g o v e r n i n g  c o n f i d e n t i a l i t y  that are co nsistent with
st a t e  law.
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scnted as to the charges that it consti 
tuted misconduct for the judges to act as 
attorneys in cases which originated in 
their courts, but in which they took no 
action as judges. Accordingly, these com­
missioners voted that respondents merely 
be admonished.

The Commission found that the 
judges’ actions in transferring cases and 
later acting as attorneys in the cases also 
violated certain sections of the New York 
Judiciary Law. Section 16 prohibits a 
judge from practicing law in a matter 
originating in his court, and Section 17

b y  A n i ta  iSo k ttto s

I n 1985 an anicle was published in die 
Temple Law Quarterly which in­
cluded an appendLx- showing when 

each state ceased confidentiality in the 
judicial discipline process. Shaman and 
Begue, Siletice Isn't Always Golden: 
Reassessing Confidentiality in tfje Judi­
cial Discipline Process, 58 TEMP. LQ.
(1985).

According to this anicle, in 1985 nine­
teen commissions had provisions 
whereby confidentialityceased upon the 
commission's post-Investigation filing of 
formal charges agairst the judge, 22 
commissions ceased confidentiality upon 
the commission’s filing a recommenda­
tion for discipline with the state supreme 
court, and ten commissions ceased con­
fidentiality upon the ordenng of dis 
cipline.

In the last three years several states 
have amended their governing provi­
sions to permit public scrutiny of com­
mission records or proceedings at an ear­
lier date. Since 1985, five states have 
changed their governing provisions, in­
creasing from 19 to 24 the number of 
utc' which cease confidentiality upon 

the filing of formal charges against the 
judge. Three of these states. Ohio, Texas, 
and Washington, formerly ceased confi­
dential Ity upon the filing of a recom

further piohlbits a judge from acting as 
an attorney in any case in which he or she 
took official action as a judge. Section 
471 prohibits the law partner of a judge 
from accepting employment in any cases 
which originated before the judge. The 
term "originating" is not defined by 
statute or case law The Commission 
stated that the term’s meaning is clear: 
"any claim or charge initiated in respon­
dent's court, whether or not he took any 
action on it, originated in his court." The 
dissent apparently disagreed with the 
Commission’s interpretation of Section

mendatiun for discipline widi die state 
supreme court. The other two, Nevada 
and Massachusetts, made a more drastic 
change by shifting from provisions which 
ceased confidentiality upon the ordering 
of discipline—the least open type of 
provision—to provisions which cease 
confidentiality upon the filing of formal 
charges—the most open type of provi­
sion. Furthermore, nine states now allow 
judges to waive confidentiality in the 
hearing stages.

Footnote to Confidentiality Chart
‘ States in which a judge can waive confidentiality In 
the hearing stages.

1 Alaska. On ly the charging document Is made 
pub lic The hearing ts confidential.

2 California. Censure recommendations are not 
made public until thirty days alter filing.

3 Connecticut. I f  probable cause Is found to 
exist, an open public hearing shall be held.

4 District o f  Columbia. Confidentiality ceases 
on filing o f  notice o f  appeal o f  Commission dec­
ision with D C  Court o f  Appeals

5 Hawaii. Confidentiality only ceases if the 
Supreme Court enters an otder Imposing public 
discipline o r the lodge requests that the matter be
public-

6  Kentucky. I f  die Commission's oriicr is not 
appealed, the otder becomes public when the 10 
itry appeal period has expired Otherwise, die nut 
ter becomes public tf die Supreme Court, after 
review, orders discipline o r removal

16 and the tern "originating" regarding 
cases in which the judges took no action 
and later acted as attorneys. Further the 
Commission found that the judges’ prac­
tice of transferring cases out of their 
courts and later representing a party to 
the matter "created the impression that 
the courts were being manipulated to 
benefit (respondents’) private law prac­
tice, to the possible inconvenience of the 
parties and to the burden of other courts 
dial had to assume an additional case­
load." > ----

Consequently, a slim majority of 27 
states and the District of Columbia still 
hold judicial disciplinary proceedings 
confidential until after a hearing to ascer­
tain whether discipline is justified. How­
ever the trend is toward allowing public 
access to information about disciplinary 
proceedings earlier in the disciplinary 
process.

The chart which follows this article is 
an update on the material published in 
die 1985 anicle.

• •  w i . ,
— *■

7 Maine. Confidentiality also ceases i f the judge 
o r Commitree, after allowing the judge to com­
ment. determines the committee hearing should 
be pub lic . . y>

8 Masschusetts. Proceedings may remain corv 
fidentul if the lodge, the Commission, and the 
complainant, if any a ll concur *< jWr-* •9  New York. Hearing tnnsrnpts, the complaint, 
and the dispositive action o f  the Commission with 
respect to the complaint will not be made public 
unless the judge w  requests in writing. „  .J

10 North Dakota Confidentiality ceases at the 
start o f  the bet finding heanng. '  V ."’«4

11 Oregon. Confidentiality ceases at the start o f
the bet finding heanng

12 South Carolina. I f  the court orders private 
reprimand, all proceedings remain confidential.

13 Texas Confidentiality craves ax the stan of the 
bet-find ing  heanng

14 Utah. Only the actic n ts im  becomes public.

Confidentiality Survey Results

J U n l td i i l  i  i iu a tu  t  K i v t t r t t r  ‘ .ill l " H ”  W in t e r  C S H



When Confidentiality Ceases

Sta'c

Commission files form al charges 
against die judge (p o * : ... -s tig a tion )

Commission dies recommendation fo r 
discipline with the state s supreme 
court (post hearing)

Discipline is 
ordered

Alabanu X ..... -  » *.. .. .....
Alaska X*
Arizona * • • • * .* X f t *n.  * -**•- *
Arkansas X
California X* • ••• f — - ' i • -
C olorado ............................ X
Connecticut x»
Delaware* X
D .C* X9
Florida X *
Georgia X
Hawaii’ X5
Idaho X
Illino is X
Indiana . . . .  . . . .  . x • - • -*«' - . . . . . . . .  J.. to -
Iowa X
Kansas X ?
Kentucky* x*
Louisiana X * "** "*  ̂ .
Maine X7
Maryland V •. t x . . . '»•••• *. J-'f
Massachusetts*
Michigan X * . " V , •

. • ( 'A’** . * _
Minnesota X
Mississippi X
Missoun X
Montana* ^  - v  ''“ J  * w-i. ,  ..
Nebraska X
Nevada X , „  . . .
New Hampshire* X
New Jersey X
New Mexico X
New York* X9 . . .  . - •» . .
North Carolina* X
North Dakota xw
O hio X
Oklahoma X .V
Oregon X11
Pennsylwnia X
Rhode IsLind X
South Carolina • • » 1 x»
South Dakota X
Tennessee X . •« 1 .
Texas X'1
Utah • • ■ s,« . . . .  . % . . x'V
Vfermont X
Virginia X
Utishington X
Wtet Virginia X
Wisconsin X
Wyoming X

,'uttuuil (n iu iim  Ncpornr i'.ill l " r t “  W 'im cr u is s
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662(c); ex-wife there fore could not garnish 
ex-husband's federal retirem ent pay), cert, 
denied, 459 U.S. 927, 103 S.Ct. 238, 74 
L.Ed.2d 188 (1982).

12] On the basis of thus record we are 
of the view that Judge Carlson's unap­
pealed order of September 24, 1986, estab­
lishing that the $182 monthly payments 
were in the nature of "a property settle­
ment," was correct. We therefore hold 
that 42 U.S.C. § 659(a) prohibits Heidi from 
garnishing Bill’s military retirement pay.

Further we are of the view that 10 U.S. 
C. § 1408(d)(2) precludes Heidi from reach­
ing Bill's military retirement pay for pay­
ment of a proper y settlement because the 
parties were not married for ten years.* 
See, e.g., In re Marriage o f Beltran, 183 
Cal.App.3d 292, 227 Cal.Rptr. 924, 927
(1986) (subsection (d)(2) imposed require­
ment of ten-year marriage before direct 
payment may be made to former spouse as 
part of property settlement); Le Vine v. 
Spickelmier, 109 Idaho 341, 707 P.2d 452, 
455 (1985) (ten-year limitation applies 
where direct payments made to spouse in 
response to court order); Anderson v. 
Anderson, 13 Ohio App.3d 194, 468 N.E.2d 
784 , 789 (1984) (ten-year limitation is 
threshold requirement to former spouse’s 
entitlement to recover); In re Marriage o f 
Wood and Wood, 66 Or.App. 941, 676 P.2d 
338, 341 (1984) (before an ex-spouse can 
receive direct payments from the pension 
account, the couple’s marriage must have 
spanned at least ten years of a military 
career).

Given the foregoing we hold that the 
superior court erred in denying Bill’s mo­
tion to terminate garnishment of his mili­
tary retirement pay.

IV. ACCOUNTING.
Bill’s final specification of error in this 

appeal is that "the [t]rial [c]ourt [e]rr[ed] 
[w]hen [i]t [d]enied the [mjotion for an 
[accounting of [improperly [c]ollected 
[a]limony[.]’’ Given our holding that Heidi 
may not garnish Bill's military retirement 
pay for payment of a property settlement,
3. See supra note 1.

she has improperly collected the monthly 
$182 payments from Bill. Thus an ac­
counting should be conducted on remand to 
determine the amount improperly ga r­
nished as well as the amount to be credited 
to child support.

R EV ERSED  and REM ANDED  fo r  fu r ­
ther proceedings not inconsistent with this 
opinion.

»un*i « vr»lM>

In re INQUIRY 
CONCERNING A JUDGE.

No. S-2529.
Supreme Court of Alaska.

Oct 21, 1988.

On appeal from order of the Commis- 
on on Judicial Conduct publicly repri­

manding a judge, the Supreme Court, 
Compton, J., held that statute empowering 
Commission to publicly reprimand judge vi­
olates provision of Alaska Constitution es­
tablishing Commission.

Reversed.

Judges «=>1H1»
Statute empowering Commission on 

Judicial Conduct to publicly reprimand 
judge violates provision of Alaska Constitu­
tion authorizing Commission to "recom­
mend" sanctions. AS 22.30.011(d)(3); 
Const Art 4, § 10.

George N. Hayes, Jill E. Mickelsen, Dela­
ney, Wiles, Hayes, Reitman & Brubaker, 
Inc., Anchorage, for appellant

Arden E. Page, Burr, Pease & Kurtz, 
Anchorage, for appellee Alaska Com’n on 
Judicial Conduct
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IN RE INQUIRY CONCERNING A JUDGE 
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Alaska 1293

Before MATTHEWS, C.J., and 
BURKE and CO MI TON. JJ.

OPINION 
COMPTON, Justice.
This case presents the question of wheth­

er the Alaska Commission on Judicial Con­
duct (the Commission) acted within the au­
thority given to it by the Alaska Constitu­
tion in publicly reprimanding a judge.

In 1986 Appellant1 was served with a 
formal complaint regarding actions by Ap­
pellant in a judicial capacity that arose out 
of events which occurred in 1985. Appel­
lant contested the complaint, and a hearing 
was conducted before the Commission.

The Commission concluded that there 
was insufficient evidence to support a find­
ing of an actual impropriety committed by 
Appellant. However, the Commission de­
termined that Appellant had failed to avoid 
conduct that created an appearance of im­
propriety. The Commission concluded that 
Appellant’s conduct was prejudicial to the 
administration of justice and brought the 
judicial office into disrepute, in violation of 
AS 22.30.011(aX3XC) and (D). The Commis­
sion further concluded that Appellant had 
violated Canons 1 and 2(A) of the Code of 
Judicial Conduct and AS 22.30.01 l(aX3XE).

In furtherance of its conclusions, the 
Commission determined that the appropri­
ate sanction was a public reprimand of 
Appellant by the Commission, pursuant to 
AS 22.30.01 l(dX3). It 60 ordered.

Appellant appealed the Commission’s de­
termination to this court This court sua 
sponU ordered the parties to brief whether 
AS 22.30.01 l(dX3), which grants the Com­
mission the power to issue public repri­
mands, conflicts with article IV, § 10 of the 
Alaska Constitution. It also ordered all 
further proceedings stayed pending its de­
cision.1

The sole issue before this court is the 
constitutionality of the statute empowering 
the Commission to publicly reprimand a
t. This court has ordered that the identity o f  the 

judge be protected. Therefore, the judge is re ­
ferred to throughout this opinion as the “Appel­
lant."

judge. This issue is a matter of constitu­
tional and statutory interpretation in which 
the appropriate standard of review is this 
court's independent judgment See Bor- 
kowski v. Snowden, GG5 P.2d 22, 25 (Alas­
ka 1983).

Article IV, section 10 of the Alaska Con­
stitution provides for a Commission on Ju­
dicial Conduct. The section states in part: 

In addition to being subject to impeach­
ment under section 12 of this article, a 
justice or judge may be disqualified from 
acting as such and may be suspended, 
removed from office, retired, or censured 
by the supreme court upon the recom­
mendation of the commission. The pow­
ers and duties of the commission and the 
bases for judicial disqualification shall be 
established by law.

Alaska Const art IV, § 10. This section 
was added by amendment in 1968. It was 
based on a 1966 revision of the judicial 
article of the California Constitution. In re 
Robson, 500 P.2d 657, 658 n. 1 (Alaska 
1972).

Under authority of this Bection the Alas­
ka legislature passed AS 22.30.010-.080. 
These statutory sections delineate the 
membership, powers and duties, and proce­
dures of the Commission. Among the pow­
ers granted the Commission are the follow­
ing:

The commission may, after a hearing 
•  •  • «

(1) exonerate the judge of the charges;
(2) informally and privately admonish 

the judge or recommend counseling;
(3) reprimand the judge publicly or pri­

vately;
(4) refer the matter to the supreme 

court with a recommendation that the 
judge be suspended, removed, or retired 
from office or publicly or privately cen­
sured by the supreme court.

AS 22.30.011(d). This Bection was adopted 
in 1981. Subsection (2) was added by 
amendment in 1987.
2 . The (acts are those agreed upon by the parties.
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This court has had limited opportunities 

to review the functions of the Commission. 
We first discussed the Commission's pow­
ers in In re Robson. There we wrote:

Concerning the subject of sanctions ar­
ticle IV, section 10 of the Alaska Consti­
tution, and AS 22.30.070<cX2), provide 
that upon recommendation of the com­
mission the Supreme Court of Alaska 
may suspend, remove, retire or censure a 
judge. Under this discretionary grant, 
our review of a particular recommenda­
tion by the commission is necessarily 
broader than the substantial evidence cri­
terion adopted for review of findings of 
fact made by the commission. Normally 
considerable weight will be accorded to a 
given recommendation from the commis­
sion, if supported by an adequate factual 
basis. Nevertheless, both article IV, sec­
tion 10 of the constitution and AS 22.30.- 
070(cX2) clearly establish that the Su­
preme Court of Alaska ia to exercise its 
independent judgment in determining an 
appropriate sanction, if any, as to any 
recommendation made by the commis­
sion. It would be tantamount to an abdi­
cation of our constitutional and statutory 
obligations if we were to automatically 
adopt the commission’s sanction recom­
mendations. In every case of this char­
acter we must insure that procedure’ e 
process has been accorded the judicial 
officer proceeded against and that requi­
site findings of fact have been made and 
are supported by substantial evidence. 
We are further obligated to decide 
whether the commission’s recommended 
sanction is justified by the record and is 
in accord with the objectives of the com­
mission as reflected in the relevant con­
stitutional and statutory provisions.

3, Thai the legislature intended reprimand to be 
a lesser sanction than those reserved to the 
Supreme Court in artic le IV, section 10 seems to 
be supported by the little legislative history that 
exists. Bruce Campbell, Chairman o f  the Com­
mission on Judicia l Qualification explained the 
bill to the Senate Judiciary Committee saying;

We are look ing  fo r  a lesser response than 
going fo r  censorship by the Supreme Court. 
That is a very heavy response to make on a 
judge fo r  a m in o r transgression.

Robsoji, 500 P.2d at 059-60, quoted in hi 
re Hanson. 532 P.2d 303. 315-10 (Alaska
1975).

In Hanson, we further ob se rved  that 
"article IV, section 10 of the Alaska Consti­
tution lodges in the Supreme Court of Alas­
ka the exclusive adjudicatory power to sus­
pend, remove from office, retire, or censure 
a justice or judge in the Alaska Court Sys­
tem." 532 P.2d at 307. Later in the opin­
ion we concluded that our role required us 
to review independently Lite evidence sup­
porting the Commission’s recommendation: 

Article IV, section 10 of the Alaska Con­
stitution and AS 22.30.070(c) unambig­
uously • "tablish the Supreme Court of 
Alaska as the body entrusted with the 
ultimate dispositive decision in a judicial 
qualifications matter. In light of this 
constitutional grant and adopting the 
reasoning of [Geiler v. Commission on 
Judicial Qualifications, 10 Cal.3d 270, 
110 Cal.Rptr. 201, 515 P.2d 1 (1973)], we 
conclude that this court's scope of review 
in a judicial qualifications proceeding 
should be that of an independent evalua­
tion of the evidence.

532 P.2d at 309.
The Commission argues that in spite of 

this court’s "unambiguous’’ role in deciding 
questions of judicial qualifications, it may 
issue public reprimands regarding the con­
duct of a judge. The Commission sets 
forth two rationale in support of this argu­
ment: (1) article IV, section 10 authorizes 
the legislature to give the Commission the 
power to impose lesser sanctions than 
those reserved to the Supreme Court. Sub­
parts of this argument are that the legisla­
ture intended a reprimand to be a lesser 
sanction and that by law it is a lesser 
sanction; * (2) the Alaska system is consist-

Whcther the legislature attained its goal is 
another matter. As the Appellant points out. 
Black's Law Dictionary defines both 'censure" 
and "reprimand" by ur ng the other word. See 
Black's Law Dictionary 203, 1170 (rev. 5th ed. 
1979). Webster's 3d New International Dictio­
nary lists "censure* as a synonym fo r  repri­
mand. In view o f ou r resolution o f the underly­
ing issue, we do not address this question.
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of mission does not have the authority to 
investigate a ‘‘court." Its inquiry must 
be limited to misconduct or disability of

ent with the judicial discipline systems 
other states and appeals to common sense.

The threshold question underlying the 
Commission's arguments is whether the 
Commission constitutionally may impose 
any sanction at all on a judge. To answer 
this question it is helpful to compare the 
system of discipline established by the 
Alaska Constitution and AS 22.30.010-.080 
with that of other states. What can be 
seen by this comparison is that the Alaska 
statute is similar to other states' constitu­
tions, but that the Alaska Constitution is 
more limited than either the Alaska statute 
or other states' constitutions.

As observed supra, the Alaska system 
was originally derived from California. 
The California Constitution allows the Com­
mission on Judicial Performance (the Cali­
fornia Commission) to do two things: (1) 
recommend suspension, retirement, cen­
sure or removal to the supreme court, Cal. 
Const, art. 6, § 18(b) and (c), or (2) on its 
oum authority privately admonish a judge, 
subject to supreme court review. Cal. 
Const, art.. 6, § 18(c) (added by amendment,
1976). The California Supreme Court has 
strictly construed the options of the Cali­
fornia Commission. In Geiler v. Commis­
sion on Judicial Qualifications, 10 Cal. 
3d 270, 110 Cal.Rptr. 201, 203 n. 5. 515 P.2d 
1, 3 n. 5 (1973) cerL denied, 417 U.S. 932, 
94 S.Ct 2643, 41 L.Ed.2d 235 (1974), the 
California Supreme Court noted that ‘‘a 
recommendation of censure or removal ... 
is not self-effectuating." Then, in Mosk v. 
Superior Court, 25 Cal.3d 474, 159 Cal. 
Rptr. 494, 601 P.2d 1030 (1979), where the 
California Commission tried to hold public 
hearings, the California Court wrote:

The question of confidentiality of pro­
ceedings before the Commission on Judi­
cial Performance must be considered in 
light of the Commission's history and the 
limited scope of its constitutional authori­
ty. It was, as previously noted, created 
by constitutional amendment in Novem­
ber 1960. (See Cal.Const, art. VI, § 8.) 
It has authority to investigate complaints 
of judicial misconduct, a judge's failure 
or inability to perform the duties of a 
judge, and other conduct prejudicial to 
the administration of justice. The Com­

an individual judge. The Commission 
has authority to conduct hearings, make 
findings of fact (see Gov.Code, §§ 68750- 
68755; Cal. Rules of Court, rules 901— 
922), and recommend to the Supreme 
Court that a given judge be censured or 
removed or retired from the court. (Cal. 
Const., art. VI, § 18, subd. (c)). The 
Commission may privately admotiish a 
judge fo r  improper action or a derelic­
tion o f duty, but it has no power to 
censure, remove, retire or othemnse 
discipline a judge. It can only make 
certain recommendations to the Su­
preme Court, which then reviews the 
evidence and makes its oum findings. 
(Geiler v. Commission on Judicial 
Qualifications (1973) 10 Ca!.3d 270, 276, 
110 Cal.Rptr. 201, 515 P.2d 1; Spruaiice 
v. Commission on Judicial Qualifica­
tions (1975) 13 Cal.3d 778, 119 Cal.Rptr. 
841, 532 p.2d 1209.)

Mosk, 159 Cal.Rptr. at 501-505, 601 P.2d at 
1040-41 (footnotes omitted, emphasis add­
ed).

Consistent with a strict reading of the 
powers of the California Commission, Cali­
fornia statutes do not provide for sanctions 
in addition to those provided for constitu­
tionally. The California statutes merely 
empower the California Commission to em­
ploy experts and counsel, pay its expenses, 
serve process and conduct hearings at 
which testimony m3y be taken under oath 
and witnesses may be compelled to attend 
and testify. See Cal,Gov.Code §§ 68701- 
68755 (West 1976 and Supp.1988). In other 
states too, where the power to sanction is 
reserved to the Supreme Court, that reser­
vation is respected. See, e.g., In re Neely, 
364 S.E.2d 250, 251 (W.Va.1987); In re 
Voorhees, 739 S.W.2d 178, 181 (Mo.1987); 
Small v. Guste, 383 So.2d 1011, 1013-14 
(La.1980); West Virginia Judicial Inquiry 
Commission v. Dostert, 165 W.Va. 233, 
271 S.E.2d 427, 428 (1980). But see In re 
Van Susteren, 82 Wis.2d 307, 262 N.W.2d 
133, 135 (1978) (Commission took action; 
Wis. Const art 7, § 11 provides in part
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"Each judge or justice shall be subject to reprimnnd, or requirement that the person 
reprimand, censure, suspension, removal obtain additional training or education.”), 
for cause or for disability, by the Supreme However, the question before the court is 
Court pursuant to procedures established nut, as the Commission argues, whether 
by the legislature by law."). the powers granted the Commission by AS

The reasons for guarding the power to 22.30.011 appeal to common sense. In­
sanction were expressed by the Missouri sWad, the question is whether the powers 
Supreme Court in Voorhccs: aro constitutional. In New York and Tex-

Any discipline of a judge, even a repri- “ • the 8taU? constitution expressly pro- 
mand, is a serious matter, and should be ™,cs that the commission on judicial con-
imposed only for substantial reasons and duct may act on lt£ own authon^ ' A,as- 
with all due process rights preserved. A ka’s constitution contains no such express
reprimand is a public denunciation which Pruvlsl°n.
permanently scars the judge's record. This court has held that on review of the
Cf Zauderer v. Office o f Disciplinary Commission’s findings the court must “ex- 
Counscl, 471 U.S. 626, 636-37, 105 S.Ct. ercise its independent judgment in deter-
2265, 2274, 85 LEd.2d 652 (1985). It is mining an appropriate sanction." Robson,
not a minor matter and should not be 500 P.2d at 660. Furthermore, this court
lightly imposed. While complaints of vi- has said that failure to exercise its indepen-
olation of the constitutional standards dent judgment "would be tantamount to an
should be thoroughly investigated when abdication of our constitutional and statu-
complaint is made, zealously prosecuted tory obligations.” Id.* Given this court's
when possible cause is shown, and pun- strict interpretation of its role, and the
ished by appropriate sanctions when apparent agreement of other courts that
proved, judges should not be held up to the powers of a judicial disciplinary corn-
public censure on account of good faith mission should be limited to those constitu-
exercisc of judgment. Our system pro- tionally granted, we conclude that granting
vides other means of correction for erro- the Commission the authority to impose
neous decisions. sanctions is not permitted by article IV,

739 S.W.2d at 180. Compare, Board o f section 10 of the Alaska Constitution. 
Overseers o f the Bar v. Rodway, 461 A.2d Because article IV, section 10 of the
1062, 1064 (Me.1983) (admonition was a Alaska Constitution only empowers the
form of discipline and therefore judge re- Alaska Commission on Judicial Conduct to
ceiving admonition was due the same pro- recommend sanctions to the Alaska Su-
cedural protection as judges receiving oth- preme Court, AS 22.30.01 l(dX3) is in con-
er forms of discipline), appeal after re- flict therewith.8 The Commission vos
mand, 470 A.2d 790 (Me.1984). without authority to impose any self-effec-

Some states' constitutions grant their re- tuating sanction on the Appellant,
spective judicial review commissions the REVERSED,
power to admonish or censure judges. See,
e.g„ N.Y.Const art 6, § 22(a) ("The com- RABINOWITZ and MOORE, JJ., not
mission on judicial conduct ... may deter- participating.
mine that a judge or justice be admonished,
censured or removed from office for
cause...."); Texas Const art 5, § l-a(8)
("the commission may in its discretion issue 
a private or public admonition, warning,
4, The Commission argues that because a judge lion  requires this court to independently deter-

may appeal its decision to reprimand, AS 22 JO.- mine the sanction in each case.
01 l(dX3y does not deprive this court o f its u lti­
mate authority to discipline judges. However. 5i Neither party has raised, n o r do we address, 
the language o f both Robson and Hanson indi- , )le constitutionality o f AS 22.30.011(d)(2). 
calcs that article IV , 5 10 o f the Alaska Constitu-
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Fiscal Note. Analysis 
for

"An Act relating to workplace safety for  certain franchises."

Th is  bill w ould  increase the number and frequency o f  inspections required for every all night 
grocery and gasoline station in the state. In order to accomplish this the department would  
have to hire one pan  time compliance officer and a pan  time clerk. Because o f  the 
penalties involved, we expect an increase in the number o f  contested violations which would  
mean in increase in the costs for the O S H A  R ev iew  Board. Additional legal support would  
a lso  be required. The costs are summarized as fo llows:

Personal Services 43.6
Compliance O ff ice r  (29.3)
Clerk Typ is t  (14.3)

Travel for Compliance O f f ic e r  5.0

Contractual 11.4
OSH A  R ev iew  Board (2.5)
Legal Support (2.5)
Costs for positions (6.4)

Commodities for positions .8

Equipment for positions 3.0

T.0.tal.C0St 63.8

Th is  analysis assumes a start date o f  7/1/90 with no fiscal impact to F Y ’90.

Contractual, Commodities, and Equipment costs for positions shown above are normal costs 
f o r  these positions which include: phone & postage costs, o ffice space rent, indirect costs, 
o f f ic e  supplies, and office equipment.

Page 2 o f  4



Poiiiion Title
Occupational Safety Compliance Officer IA

No.of Posiiicms Ringe/Slep
son

Btrg. Unit
LTC

Tune Stitui
PPT

Stuff Month) I x) ci lion
Anchorage

niection District

Juslificilion
Type o f Bipaidiiure

S iiu y
Bene lit)
Premium P iy
CXher

Tou l Personit Services

$22,100
$7,200

Amount

■

W'tS.'S; I
1  I s l

Travel
Comracmil
Commodiuej
Equipment
Other

Tou l Con

$29,300
$5,000
$9,200

$500
$1,500

$45,500

Funding Source for Tou l Coil
Federal Receipts 1002

G. F. Much 1003
General Fund lOOt
GF Program Receipts 1005
Other

$45,500

S i l l ®

■ M m  
l l M t

This position would inspect every all night grocery and 
gasoline station in Anchorage every two months and inspect 
on a semi-annual basis, all night groceries and gasoline 
stations in other parts of Alaska.

Travel costs would allow the officer to cover all parts of 
the state.

Contractual, commodity, and equipment costs are average 
per-employee costs.

Department of l.ubor
Request For BRU Labor Standards & Safety Page 3 of 4 FY 91
New Position Component Occupational Safely & Health Revised Date



Clerk Typist III
S iaI I  Monlhj (oc ilion

Poiition Title Ku>|e/Siep Bui. Uoii

func Sluuj
Anchorage

(•lection District

TVpe o f Bipoiditu/e Amount
1 2 3

S ilu y 59 ,800 y,. •
Benefit! 5*1,500
Premium P«y
Other

Tou l PcimmulI Services 5 1 4 3 0 0
Trivet
fVuU f l r t i i l 52 .200
Commoditiei 5300
Equipment 51 ,500
CXher

Tout Com 518 ,300
r M  n fc  * ■ ’ m i  » t t f  '* • ■■

Juitifkniun

TliU position would provide the clerical support for Ibis 
program.

Contractual, commodity, and equipment costs are average 
per-eraployee costs.

Pin dint Source for Totil Coil
Fedenl Receipt! 1002
G. P .M iub
GcdctsI Fund
GP Pro Receipt i 10QS

518 ,300

Request For 
New Position

Agency Department of Labor__________
BRU Labor Standards & Safety

Component Occupa.tonal Safety &  Health
Rage A o f  4 
Revised Date

FY 91
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6 - 1 2 0 0 H

O r i g i n a l  sponsor(s): REP. SPOHNHOLZ, M a r t i n

IN T H E  HOUSE BY THE J U D I C I A R Y  C O M M I T T E E

CS FOR HOUSE B I L L  NO. 275 (Judiciary)

IN THE L E G I S L A T U R E  OF T H E  STATE OF A L A S K A  

SIXTEENTH L E G I S L A T U R E  - S E C O N D  SESSION

A  BILL

F o r  an Act entitled: "An Act r e l at ing to w o r k p l a c e  safety for c e rtai n

franchises a n d  c o r p o r a t i o n s . "

BE IT E N A C T E D  BY THE L EGISL ATURE O F  THE S T A T E  OF ALASKA:

* Section 1. AS 18 is amended by a d d i n g  a new chapter to read:

C H APT ER 61. SAFETY REQUIREMENTS FOR A L L - N I G H T  BUSINESS ENTERPRISES.

Sec. 18.61.010. SAFETY R E Q U I R E M E N T S  FOR A L L - N I G H T  BUSINESS 

ENTERPRISES. (a) A business e n t e r p r i s e  whose industry  is d e fined by 

the U n i t e d  States office of m a n a g e m e n t  a n d  budget in the 1972 stan dard 

industrial classification code m a n u a l  as number 5411 (grocery stores) 

or 5541 (gasoline service stations), and that remains open for 24 

hours a day, shall

(1) where p r acticable e q u i p  the w o r k p l a c e  w i t h  a l a r m  e q u i p­

men t  that signals to the peace o f f i c e r  in the j u r i s d i c t i o n  w i t h i n  

w h i c h  the w o r k p l a c e  is located that a r o b b e r y  is taking place; and

(2) provide training for e a c h  employee, b e g i n n i n g  w i t h i n  30 

days af ter the employee is first hired, in h o w  to minimize  the danger 

of or p r e v e n t  accidents, robberies, a n d  c~her viwle^rt on the w o r k­

place premises.

(b) A franchisor that requi r e s  a franchisee to remain o p e n  24

hours a day is liable for the cost o f  c o m p l y i n g  wit h (a) of this s e c­

tion.

(c) An employer who violates this section is liable for civil 

penalties u n d e r  AS 18.60.095.

(d) A b usiness enterprise shall m a i n t a i n  the records required by

-1- CSHB 2 7 5 (Jud)
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the depar tment conce rning c o m p l i a n c e  w i t h  this section.

(e) The dep art m e n t  may adopt r e g u l a t i o n s  n e c e s s a r y  to imp lement 

this chapter.

(f) In this chapter,

(1) "business e n t e r p r i s e "  means

(A) a franchisee;

(I>) a c o r p o r a t i o n  that has three or more o u t l e t s  at 

different locations; j

(2) "depar t m e n t , "  " e m p l o y e e , "  and "employer" h a v e  the l 

m e a n i n g s  given in AS 18.60.105(a).

* Sec. 2. N o t w i t h s t a n d i n g  AS 18.61.010, e n a c t e d  by sec. 1 of this Act, 

an em ployer shall, no later than 90 days after  the effective date of this 

Act, install the required equi p m e n t  a n d  b e g i n  training of e m p l o y e e s  h ired 

b efore the effective date o f  this A c t  or h i r e d  w i t h i n  60 days after the 

effective date of this Act.

I

CSHB 2 7 5 ( J u d )  - 2 -

i
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BY THE J U D I CIARY  COMMITTEE 

CS FOR H O U S E  BILL NO. 275 (Judiciary)

IN THE L E G I S L A T U R E  OF THE S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E SSION

A  BILL

For an A c t  e n t i t l e d :  "An Act relating to w o r k p l a c e  safety for certain

franch ises and c o r p o r a t i o n s . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* S e ction 1. A S  18 is a m ended by adding a n e w  chapter  to read:

C H A P T E R  61. S A F E T Y  REQU I R E M E N T S  FOR A L L - N I G H T  BUSINESS  ENTERPRISES.

Sec. 18.61.010. SAFETY R E Q U I R E M E N T S  F O R  A L L - N I G H T  BUSINESS 

E N TER PRISES. (a) A bus iness e n t e r p r i s e  w h o s e  industry is defined by

the U n i t e d  S t a t e s  office of manage m e n t  a n d  b u d g e t  in the 1972 standard

indust rial c l a s s i f i c a t i o n  code manual as n u m b e r  5411 (grocery stores) 

or 554 1 ( g a s o l i n e  s e r vi ce stations), a n d  that remains open for 24 

hours a day, shall

(1) w h e r e  p r a c t i c a b l e  equip the w o r k p l a c e  w i t h  alarm e q u i p­

ment that s i g n a l s  to the peace o f f i c e r  in the j u r i s d i c t i o n  w ithin 

w h i c h  the w o r k p l a c e  is located that a r o b b e r y  is taking place; and

(2) p r o v i d e  training for each employee,  b e g i n n i n g  w i t h i n  30 

days aft er the e m p l o y e e  is first hired, in h o w  to m i n i m i z e  ti.e danger 

of or p r e v e n t  accidents, robberies, and o t h e r  v i o l e n c e  on the w o r k­

place premise s.

( {
(b' A f r a n c h i s o r  that requires a f r a n c h i s e e  to remain open 24 

hours a day is liable for the cost of c o m p l y i n g  w i t h  (a) of this s e c­

tion.

(c) An e m p l o y e r  w h o  violates this s e c t i o n  is liable for civil 

pe n a l t i e s  u n d e r  AS 18.6C.095.

(d) A b u s i n e s s  en t er p r i s e  shall m a i n t a i n  the records requir ed  by
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the depart m e n t  c o n c e r n i n g  c o m p l i a n c e  w i t h  this section.

(e) The dep art m e n t  m a y  a d o p t  r e g u l a t i o n s  n e c e s s a r y  to implement 

this chapter.

(f) In this chapter,

(1) "busi ness e n t e r p r i s e "  m eans

(A) a franchisee;

(B) a c o r p o r a t i o n  that has three or mor e o u t lets at 

d i f f e r e n t  locations;

(2) " d e p a r t m e n t , "  " e m p l o y e e , "  and "employer " have  the 

m e a n i n g s  g i v e n  in AS 18.60.105(a).

* Sec. 2. N o t w i t h s t a n d i n g  AS 18.61.010, enacted by sec. 1 of this Act, 

an e m p l o y e r  shall, no later than 90 days a f t e r  the e f f e ctive date of this 

Act, install the r e q u i r e d  e q u i p m e n t  a n d  b e g i n  train ing of employees hired 

b e f o r e  the e f f e c t i v e  date of this A c t  or h i r e d  w i t h i n  60 days a f t e r  the 

e f f e c t i v e  date o f  this Act.



6-12 0 OEb 
Cramer

A M E N D M E N T

O F F E R E D  IN THE H O U S E  BY R E P - M A R T I N

TO: CSHB 275 (L&C)

Page 1, line 21, a f t e r  "premises":

Insert "and in h o w  to m i n i m i z e  or p r e v e n t  s h o p l i f t i n g  on the p r e m ises"

- 1 - 4/6/90



6 - 1 200Ea 
Cramer

A M E N D M E N T

O F F E R E D  IN THE H OUSE BY REP. MARTIN

TO: CSHB 275 (L&C)

Page 1 , lines 16 - 18:

D e l e t e  all material.

Page 1, line 19:

D e l e t e  "(2)"

-1 - 4/6/90



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 7, 1990

SUBJECT: Amendments to CSHB 275 (L&C)
(Workplace safety)

TO: R e p r e s e n t a t i v e  T e r r y  M a rtin

FROM: Teresa B. CramerHj^jC-^
Legisl ative C o u n s e l

You have asked for answers to ques tions on the s e c o n d  a m e n d­
ment prepared to CSHB 275 (L&C) at your request.

Robbery and shoplifting are both crimes of theft. However, 
the elements for r o b b e r y  in b o t h  the first and s e c o n d  d e­
grees require proof that the crime occurred "in the course 
of taking or attempting to take p r o perty from the immed i a t e  
presence and control of a n o the r" and that the r o b b e r  u se or 
threaten the immediate use of force. (See AS 11. 41.510 and
11.41.520.) The crime of c o n c e a l m e n t  of m e r c h a n d i s e ,  w h i c h  
is the statutory name for shoplifting, does n o t  r e q u i r e  the 
presence of a victim or any threat of force. The elements 
of that crime, set out in A S  11.46.220, r e q u i r e  the k n o w i n g  
concealment wit h intent to d e p r i v e  the owner of the m e r c h a n­
dise. I have attached copies of the statutes r e f e r r e d  to 
for yo ur convenience.

I have not included a d e f i n i t i o n  of "sh opl i f t i n g "  in the 
second amendment. The r e q u i r e m e n t  imposed by the amendment, 
that employers provide t r a i n i n g  in m i n i m i z i n g  or p r e v e n t i n g  
shoplifting, does not r e q u i r e  a close scrutiny of w h a t  is 
and w h a t  is not shoplifting.

You have asked why the b i l l  does not include all 24 hour 
markets and liquor stores. T h e r e  is no legal r e a s o n  of 
which I am aware for e x c l u d i n g  them  from the c o v e r a g e  of the 
bill. The original spon sor m a y  have further i n s ight to o f­
fer on the scope of tne bill.



R e p r e s e n t a t i v e  Terry  M a r t i n  
Page 2
A p r i l  7, 1990

If I may be of further a s sistance, plea se advise.

T C : pi 
W K P 4 / 0 2 9

Enclos ure: AS 11.41.500
AS 11.41.510 
AS 11.46.220
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6-1200E
C rame r
3/28/90

O r i g i n a l  sponsor(s): REP. S P O H N H O L Z

IN T H E  HOUSE BY THE L A B O R  & C O M M E R C E  COMMITTEE

CS FOR H O U S E  B I L L  NO. 275 (L&C)

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BILL

For an A c t  en titled: "An Act r e l a t i n g  to w o r k p l a c e  s afe ty for certain

f r a n c h i s e s ."

BE IT E N ACTED BY T H E  L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* Sect ion 1. A S  18 is a m e n d e d  b y  a d d i n g  a new c h apter to read:

C H A P T E R  61. S A F E T Y  R E Q U I R E M E N T S  FOR A L L - N I G H T  FRANCHISES.

Sec. 18.61.010. S AFETY R E Q U I R E M E N T S  FOR A L L - N I G H T  FRANCHISES,

(a) A f r a n c h i s e e  w h o s e  i n d u s t r y  is d e fined by the U n i t e d  States 

office o f  m a n a g e m e n t  and b u d g e t  in the 1972 standard  indust r i a l  c l a s­

sif i c a t i o n  c o d e  m anual as n u m b e r  5411 (grocery stores) or 5541 (gaso­

line service s t a t i o n s ) , and w h o  remains open for 24 h ours a day, shall

(1) equip the w o r k p l a c e  w i t h  sound a l a r m  e q u i p m e n t  that 

signals to the peace o f f i c e r  in the j u r i s d i c t i o n  w i t h i n  w h i c h  the 

w o r k p l a c e  is located that a r o b b e r y  is taking place; and

(2) p r ovide t r a i n i n g  for each employee, b e g i n n i n g  within 30 

days after the e m p l o y e e  is first hired, in h o w  to m i n i m i z e  the danger 

of or p r e v e n t  a r o b b e r y  or o t h e r  v i o l e n c e  on the f r a n c h i s e d  premises.

(b) A f r a n c h i s o r  that r e q u i r e s  a f r a n c h i s e e  to remain open 24 

hours a day is liable for thp cost of c o m p l y i n g  w i t h  (a) I t* ~ s ec­

tion.

(c) An e m p l o y e r  w ho v i o l a t e s  this s e ction is liable for civil 

p enalties u n d e r  AS 18.60.095. In addition, an e m p l o y e r  w h o  knowingly 

refuses  o r  fails to p r o v i d e  an e m p l o y e e  w i t h  tra ining r e q u i r e d  by this 

section  is liable to the e m p l o y e e  w h o  did not receive  training for a 

civil p e n a l t y  in the amount of S 100 and for costs and attorneys  fees

-1- CSHB 2 7 5 (L&C)
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as the court m a y  allow.

(d) A franchisee shall m a i n t a i n  the records r e q u i r e d  by the 

d e p a r t m e n t  c oncern ing c o m p l i a n c e  w i t h  this section.

(e) The depar t m e n t  m a y  a d o p t  regulat ions n e c e s s a r y  to implement 

this chapter.

(f) In this chapter, " d e p a r t m e n t , "  "employee," and "employer" 

have the m e a n i n g s  g iven  in AS 18.60.105(a).

* Sec. 2. N o t w i t h s t a n d i n g  AS 18.61.010, enacted by sec. 1 of this  Act, 

an e m p l o y e r  shall, no later than 90 days after the effect ive date o f  this 

Act, i n s tall the required e q u i p m e n t  and b egin training of e m p l o y e e s  hired 

b e f o r e  the e f f e c t i v e  date of this Act or w i t h i n  60 days after the effective 

date o f  this Act.

CSHB 275(L&C)





M k i ® f  L

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

A p r i l  10, 1989

REPLY TO:

□ 1031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907) 276-3550

□ 1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

0  £ 0 .  BOX K -S T A  TE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600

STEVE COWPER, GOVERNOR

The H o n o r a b l e  H. A. Boucher 
Chair, H o u s e  State Affair s Comm ittee 
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. Box V
Juneau, A l a s k a  99811

Re: P r o p o s e d  committee
su b s t i t u t e  for HB 276 
O u r  file: 773-89-0114

Dear R e p r e s e n t a t i v e  Boucher:

It has come to o u r  a t t e n t i o n  that the title of HB 276 
c o u l d  be m a d e  more specific and that it w o u l d  be h e lpful to make 
express a point that is now o n l y  i m plied  in the amendment in sec. 
1 of the original bill. A  p r o p o s e d  commi ttee substitute, drafted 
for p o s s i b l e  adop tion by y o u r  committee, is attached.

The change in the b i l l  title makes clear that the bill 
is to p r e v e n t  amounts r e c e i v e d  as a result of the State v. 
A m e r a d a  Hess litigation from b eing u s e d  for p e r m anent fund d i v i­
dends . T h e  current title m e r e l y  indicates that the effect of the 
bill w i l l  be to permit litigation of that case in A l a s k a  courts 
and thus m a k e  moot the current legal challenge to h a v i n g  that 
case h e a r d  by an A l a s k a  court.

W i t h  regard to the change in the text, the original 
v e r s i o n  of the bill relies on the a p p l i c a t i o n  o f  e x i s t i n g  law 
w i t h  re gard to oil and gas income. The change o f f e r e d  by this 
d raft c o m m i t t e e  substitute m a k e s  cl ear that m o n e y  r e c eived as a 
r e sul t of the State v. A m e r a d a  Hess litigation will be treated 
the same as other income of the A l a s k a  permanent fund, e x c e p t  for

03.C5LM



H o n o rable H. A. Boucher, Chair 
H o u s e  State Affairs C o m m i t t e e  
Our file: 773-89-0114

A p r i l  10, 1989 
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p e r m a n e n t  fund dividends. B o t h  v e r s i o n s  make c l e a r  that that 
m oney is not availa ble for d i s t r i b u t i o n  to the d i v i d e n d  fund from 
w h i c h  permanen t fund d i v i den ds are paid.

T h a n k  you for your c o n s i d e r a t i o n  of this matter.

Y ours truly,

DOUGLAS  B. BAI LY 
A T T O R N E Y  G E N E R A L

By:
A r t h u r  H. P e t e r s o n  

A s s i s t a n t  A t t o r n e y  G e n e r a l

A H P / c b

E n c l o s u r e

cc w/encl.: Robert A. Evans
L e g i s l a t i v e  L i a i s o n  
Office of the G o v e r n o r

Bruce B o t e h l o
A s s i s t a n t  A t t o r n e y  G e n eral 
Juneau
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IN THE HOUSE BY THE STATE A F F A I R S  C O M M I T T E E

COMMITTEE S U B S T I T U T E  FOR HOU SE BILL NO. 276

IN THE L E G I S L A T U R E  OF THE STATE OF A LA SKA

SIXTEEN TH L E G I S L A T U R E  - FIRST SESSION

A  BILL

For an Act entitled: "An Act a m e nding the permanent f u n d  d i v i d e n d  fund

BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  THE STATE OF ALASKA:

* S e c t i o n  1. AS 4 3 . 2 3 . 045(b) is a m ended to read:

(b) N o t w i t h s t a n d i n g  any contrary prov ision of law, each yea r the 

c o m m i s s i o n e r  shall t r a n s f e r  to the d i v i d e n d  fund 50 p e rcent of the 

income of the A l a s k a  p e r m a n e n t  fund earned during the fiscal year 

ending on June 30 of the current year and available for distribution. 

However, income earned on m o n e y  awarded after trial in State v. 

Am e r a d a  Hess, et. al. , 1J U — 77 — 847 Civ. (Superior Court, First J u d icial 

District) shall be t r e a t e d  in the same m a n n e r  as o t h e r  income of the 

Al a s k a  p e r m a n e n t  fund, e x cept that it is not a v a i l a b l e  for dis-

statutes to prevent amounts r e c ei ved as a r e s u l t  of 

the l itigation o f  State v. A m e r a d a  Hess in A la ska 

courts f r o m  being  used for permanent  fund dividends; 

and p r o v i d i n g  for an effective date."

t r i b ution to the dividend fund.

* Sec. 2. This Act takes effect immediately under AS 0 1 . 1 0.07 0(c).



s t 'e v e  c d w p e r

GOVCNNQR

V’ • *
S t a t e  o r  A  l ,a  s  ic a

OTF ICE OF THE GOVCHNQn
J U N K A U

April 7, 1989

The H o n o r a b l e  Sam C o t t e n  
S p e a k e r  of the House 
Al a s k a  State Legislature 
P.O. B o x  V 
Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. Ill, sec. 18, of the Alaska 
Consti t u t i o n ,  I am t r a n s m i t t i n g  a bill that amends AS 43.- 
23.045 by excluding p o t e n t i a l  r e ve nue from the S t a t e  v. 
A m e r a d a  Hess case from the p e r m a n e n t  fund earnings a v a i l a b l e  
for d i s t r i b u t i o n  as divid e n d s .

Under c u r r e n t  law, the c o m m i s s i o n e r  of r e venue must transfer 
to the dividend fund 50 p e r c e n t  of the income of the A l a s k a  
p e r m a n e n t  fund which is d e t e r m i n e d  to be a v a i lable for 
distribution . N o r m a l l y  this w o u l d  include income d e r i v e d  
from litigati on involvin g the state's royalties. However, 
in N o v e m b e r  1987 three d e f e n d a n t s  in the S tate v. A m e r a d a  
Hess r o ya lty litigation filed suit in federal c o u r t  to 
p r e v e n t  that case f r o m  b e ing tried in any court in Alaska. 
S t a n d a r d  Alaska Petroleum, Exxon, and C h e v r o n  USA c l a i m  that 
no judge or jury in A l a s k a  can p r o v i d e  them w i t h  a fair
trial since all judges and jurors have a financial s t a k e  in 
the o u t c o m e  and are, therefore, u n c o n s t i t u t i o n a l l y  biased. 
In part icular, the c o m p a n i e s  a s s e r t  that these j u d g e s  and 
jurors q u a l i f y  for p e r m a n e n t  fund d i v i d e n d s  and w o u l d  finan­
cia l l y  b e nefit if the state p r e v a i l e d  in the A m e r a d a  Hess 
case b e c a u s e  any m o n e y  a w arded  the state w o u l d  increase the 
a mount availa ble for distri b u t i o n .

The state Department o f  L a w  is v i g o r o u s l y  c o n t e s t i n g  this
c l a i m  and was s uccessf ul in h a v i n g  the federal c a s e  d i s­
miss e d  in the United S tat es D i s t r i c t  Court. However, the
ma t t e r  has been a p p ealed to, and is p e n ding before, the 
Court o f  A p pea ls for the N i n t h  C i r cuit. Were we to lose 
this case, the state w o u l d  be faced with having a n o n - A l a s k a  
court interpreting the m e a n i n g  of an A l a s k a  lease form and 
de c i d i n g  fundamental s t a t e  p o l i c i e s  r e g a rding oil a n d  gas 
leasing in this state. If the c a s e  is still on a ppeal at 
the time of trial, n o w  s c h e dule d for A p r i l  4, 1990, there
would be a cloud h a n g i n g  o v e r  the l e n g t h y  p r o c eedings, p e r­
haps c o m p e l l i n g  enough to lead to furth er p ostponements.
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This bill wou ld eliminate the due process arguments a d v a n c e d  
by the companies, thus making it p o s si ble for the trial to 
stay on schedule in an A la ska court w h e r e  it belongs. T h i s  
result is achieved by preventing income earned from any 
judgment favorable to the state from entering the p e r m a n e n t  
fund d i v idend stream. This sacrifice is a small price to 
pay for assuring that A l a s k a  p<iurtb wilj, be the final a r b i­
ters of A l a s k a  royalty law.
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C o nti nuation of Fiscal N o t e / B i l l  Analysis

HB 276
HOUSE 4 / 7 / 8 9

P e r m anent Fund Dividend Fund S t a t u t e  A m e n d m e n t  to P e rmit 
Litiga tion of S t a t e  v. A m e r a d a  Hess in A l a s k a

This bill w o u l d  elimi nate c e r t a i n  due p r o c e s s  a r g u m e n t s  
c u r r e n t l y  adv anced by tl.j d e f e n d a n t s  in State v. A m e r a d a  
H e s s . by neut ralizing the impact u p o n  P e r m anent  Fund 
d i v i d e n d s  of a decision  f a v o rable to the State. T h e  A l a s k a  
P e r m a n e n t  Fund's legally m a n d a t e d  share of all funds 
r e c e i v e d  in a set tlement of the litigation, i n c l u d i n g  
a s s o c i a t e d  interest, w o u l d  b e  c r e d i t e d  to the p r i n c i p a l  of 
the F u n d  at the time of receipt. It is expec ted t h a t  the 
s e t t l e m e n t  could range from $400 m i l l i o n  t c  $2.6 billion, 
t he l a t t e r  n u m b e r  e s t i mat ed by t h e  defendants.

All f utu re earnings on t h i s  p o r t i o n  of F u n d  p r i n c i p a l  w o u l d  
be f o rever excluded from P e r m a n e n t  Fund d i v idend 
calculations. In this manner, t h e  bill p r e v e n t s  all income 
e a r n e d  from a judgment favor able t o  the S t a t e  from e n t e r i n g  
the Perm a n e n t  Fund d i v i d e n d  stream, and m a k e s  it p o s s i b l e  to 
c o n t i n u e  che trial in an A l a s k a  c o u r t  on schedule.

Page 2 o f  2
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S T A T E  OF ALASKA

1989 L E G I S L A T I V E  SESSION
B I L L  VERSION:

PU B L I S H  DATE:

No. 2
HB 276

HOUSE A/7/89

FISCAL NOTE

R E Q U E S T

R e v i s i o n  Date:________________________________

Title: An Act amending the PFD statutes

Sponsor: R ules/Governor___________________

Requestor: Rules____________________________

EXrENDITURES/REVENUES: (Thousands of Dollars)

Agency Affected: Revenue

B R U : Permanent Fund Dividend Division

C o m p o n e n t s : Permanent Fund Dividend

________________ Division

OPERATING

1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 93 1 FY 94

1 J L 1 1 1 1
P ERSONAL SERVICES |  - 0 - |  - 0 - |  - 0 - |  - 0 - |  - 0 - |  -0-
TRAVEL |  -0- |  -0- | - 0 - |  -0- | -0- |  -0-

CONTRACTUAL |  -0- i -0- | -0- | -0- |  -0- |  -0-
SUPPLIES |  -0- |  -0- |  -0- |  -0- |  -0- |  -0-

EQUIPMENT |  -0- |  -0- | -0- |  -0- |  -0- |  -0-
LANDS & STRUCTURES |  -0- |  -0- |  -0- |  -0- |  -0- |  -0-

GRANTS, CLAIMS |  -0- |  -0- |  -0- |  -0- |  -0- |  -0-

MISCELLANEOUS I -0- |  -0- | -0- | -0- |  -0- |  -0-

TO T A L  OPERATING |  -0- |  -0- |  -0- |  -0- |  -0- |  -0-

1 CAPITAL 1 - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -

1 REVENUE I 

FUNDING: (Thousands of Dollars)

- 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -

| GENERAL FUND 
j FEDERAL FUNDS 
| OTHER 
 TOTAL___________

| - 0-  

| - 0-  

| - 0 -  

I - 0-

| - 0-  

| - 0-  

| - 0 -  

I - 0 -

| - 0-  

| - 0-  

| - 0 -  

I - 0-

| - 0- 

| - 0- 

| - 0- 

| -0-

-0-
-0-
-0-
-0-

| -0- 
| - 0 - 

| - 0 - 

| - 0-

POSITIONS:

FULL-TIME 

! TEMP O R A R Y

have no affect on the administration of the dividend program.

| - 0 -  

| - 0 -  

I - 0 -

| - 0-  

| - 0 -  

| - 0-

| - 0-  

| - 0 -  

| - 0 -

P r e p a r e d  By:  Ec

Division: Permanent F u nd Diy/dei

A p p r o v e d  by Commission 

Agency: _____ Reve

D i s t r i b u t i o n  (by preparer): 

Legislative Finance 
Legislative Sponsor 

Requestor

Office of Management and Budget 

Impacted Agency(ies)

Thone:

Date:

Date:

465-2323

page of



MEMORANDUM State of Alaska
Department of Law

FROM

Mer.bers of the L e g i s l a t u r e

D o u g  Las 
A t t o r n e y  Genera l

DATE 

FILE N O  

TEL N O  

S U BJECT

A pril 24, 1989

465-3600

HB 276 and the recent 
court d e c i s i o n  in 
Standard v. Schaible

The r e c e n t  Ninth C i r c u i t  Court of A p p e a l s  d e c i s i o n  in 
S t a n d a r d  v. S c h a i b l e  did n e t  r e so lve the bias issue -- it only 
d e l a y e d  its resolution. Basica l l y ,  the court ruled that the 
issue was n o t  "ripe", and that the federal c o urts w o u l d  rule on 
the issue only  a f t e r  the A l a s k a  courts had the initial chance to 
d e c i d e  w h e t h e r  t h e r e  was u n c o n s t i t u t i o n a l  bias b e c a u s e  of the 
p o t e n t i a l  impact o f  the A m e r a d a  Hess case on the amount of 
P e r m a n e n t  F u n d  dividends. The m a t t e r  was d i s m i s s e d  "without 
p r e j u d i c e "  and w i t h  the e x p r e s s  invitation  to the Pr oducers to 
c o m e  b a c k  to the federal c o u r t s  if the State d i d  not p r o v i d e  a
fair and u n b i a s e d  f o r u m  for the r eso lution of the dispute. The
N i n t h  C i r c u i t  Court of A p p e a l s  stated:

In d i s m i s s i n g  this m a t t e r  without  prejudice, the 
distric t court i s s u e d  a challenge to the State of 
A l a s k a  to provide a forum w h i c h  will e ns ure a fair 
trial b e f o r e  an u n b i a s e d  j u d g e  and u n b i a s e d  jurors 
w i t h i n  a r e a s o n a b l e  time. The d i s tri ct court 
invited the P r o d u c e r s  "to reopen this federal
case" if the State O f f i c i a l s  fail to provide an
u n b i a s e d  f orum w i t h i n  a reaso nable time. We
a p p l a u d  the d i s tri ct court 's wise r e s o l u t i o n  of a 
v e r y  d e l i c a t e  test o f  the joint r e s p o n s i b i l i t y  of 
state and federal c o u r t s  to provide e v e r y  person 
w i t h  due process.

The burden, therefore, is still on the State to
g u a r a n t e e  a fair tribunal. W i t h o u t  passage of legislation, the
S t a t e  w o u l d  have to con vince b o t h  the state courts and the
federal courts that the effect on P e r m anent Fund dividends does 
not raise c o n s t i t u t i o n a l  p r o b l e m s .  Failure to convince either 
tribuanl w o u l d  result in losing the state forum. In essence, the 
Ni n t h  Circuit Court o f  Appeals m e r e l y  p assed on the issue for the 
time being, r e s e rvin g its look at the issue until after the state 
S u p e r i o r  Court and Suprem e C o u r t  has a chance to m a k e  the initial 
judgment.

DB B r j f
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HOUSE COMMITTEE REPORT
( 7 )
Date R e f e r r e d :  April 19, 1989 ,

ion: f

F U R T H E R  R E F E R R A

Date o f  C o m m i t t e e  Action:

The J U D I C I A R Y Commit tee c o n s i d e r e d : H B  276

H O U S E  B I L L  NO. 276 [ P E R M A N E N T  F U N D  - A M E R A D A  H E S S  LITIGATION]
'•An A c t  a m e n d i n g  the p e r m a n e n t  fund d i v i d e n d  fund s t a t u t e s  to permit 
l i t i g a t i o n  o f  State v. A m e r a d a  H e s s  in A l a s k a  courts; and p r o v i d i n g  for an 
e f f e c t i v e  d a t e . "

R E C O M M E N D A T I O N S :  r c  , ^  . n p r
[ b e  r e p l a c e d  wi th . n  ntVW.rs

'X
h a v e  a t t a c h e d  amendment(s) 

do p a s s  

d o  n o t  pass 

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  referral to the

[ ] the same  title
[ ] a new title

C o m m i t t e e

ADOPTS:

A T T A C H E S  N E W  F I S C A L  NOTE(s):
(Dept)

[ ] fiscal impact_______________

l e t t e r  o f  intent

A P P R O V E S  PREVIOUS:

[ ] f isc al note(s)

[ ] zero fiscal note 

( ) zero w i t h  analysis_

S I G N I N G  DO PASS:

O l lj > w >  -M  • /y&vfc

(Date/Dept)

[ j z e r o  f i s c a l  n o t e ( s )
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H O U S E  C O M M I T T E E  K E F U J t T

( 7 )
D a t e  Referred: April 7, 1989

D a t e  of C o m m i t t e e  Action:

FURTHER REFERRALS: J U D I C I A R Y
F I N A N C E

T h e S T A T E  AFFAIRS C o m m i t t e e  considered: HB 276

H O U S E  B I L L  NO. 276 . [PERMANENT FUND - A M E R A D A  H E S S  LITIGATION]
"An A c t  e m e n d i n g  t h e  p e r m a n e n t  fund dividend fund s t a t u t e s  t o  permit 
l i t i g a t i o n  of State v. A m e r a d a  Hess in Alaska courts; a n d  p r o v i d i n g  for an 
e f f e c t i v e  date."

X

E M E N D A T I O N S : r  r  N
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[ ] the same  title
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C o m m i t t e e

ADOPTS:

A T T A C H E S  N E W  F ISCAL NOTE(s):
(Dept)

[ ] fiscal impact_______________

letter of intent

APPROVES PREVIOUS:

[ ] fiscal note(s)

[ ] zero fiscal n o t e  

[ ] zero w i t h  analysis_

S I G N I N G  DO PASS:

(Date/Dept)

[ / ]  zero fiscal note(s)

C Y ] zero f n/analy sis A p k j& M E C ,\ . . ___

SIGNING:
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

FOR PUBLICATION

Standard Alaska Production  
Company, Exxon C orporation , 
Chevron U.S.A., Inc.,

Plamtiffs-Appellants/
Cross-Appellees,

v .
G race  B. Schaible, Attorney 
Genera l o f  Alaska, Judith M .  
Brady, C o m m ’r o f  Natural 
Resources o f  Alaska, M arg a re t J. 
Hayes, D irec tor  o f  D iv .  o f  Lands, 
James E. Eason, D irector o f  D iv .  
o f  O i l  and Gas, and W a lte r  L. 
Carpeneti, Judge o f  Superior 
C ou r t  o f  Alaska,

Defendants- Appellees/ 
Cross-Appellants.

Appeal from the U n ited  States D istr ict Cou rt  
for the D istr ict o f  Alaska 

Robert C .  Belloni, D istr ict Judge, Presiding

Argued And Subm itted  
March 7, 1989— Seattle, W ash ington

Filed April 21, 1989

Before: Eugene A. Wright and Arthur L, Alarcon, C ircu it  
Judges, and Edward Rafeedi?*, D istr ic t Jurigr

•H onorab le  Edw ird Rafeedle, United S u te i D in ric t Judge fo r the Cen* 
tral D in ric t o f  Californ ia , sitting by dctignation.

Nos. 88-4008: 
88-4035
D .C .  N o .

C V  87-521.RCB
O P I N I O N

4133
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4134 S t a n d a rd  A la s k a  P ro d u c t io n  v . S ch a ib le

Op in ion  by Judge Alarcon

SUMMARY

Jurisdiction
Affirming the district court's order deny ing m otion  to d is ­

miss, the court held that the claim was not ripe.

Standard Alaska Production Co., E xxon  C orpora t ion  and 
Ch ev ron  U .S.A ., Inc. (Producers) filed suit in the D istr ict o f  
Alaska for in junctive and declaratory relief. Th ey  con tended  
that con tinuation  o f  an underlying state action filed by the 
State o f  Alaska against Producers and other defendants for 
damages fbr underpayment o f  royalties statutorily ow ed  
every Alaska resident, was a violation o f  Producer’s four­
teenth am endm en t right to trial before an impartial tribunal. 
Because o f  the damages sought in the underlying state action . 
Producers c la im ed that every potential judge and ju ror  in 
Alaska state court had a direct and substantial pecun iary  
interest in the ou tcom e o f  the underlying state action. Judge 
Bciloni o f  the District o f  O regon  presided over the federal 
court proceedings and dism issed the Producers’ federal cause 
o f  action on  ripeness grounds.

111 There  was no finding by any court that Alaska cou ld  not 
prov id e  an unbiased trier o f  fact and appellate court to c o n ­
sider Producers' federal constitutional claims. M ere ly  alleg­
ing there was no com peten t court in Alaska d id  not 
demonstrate that Alaska’s disqualification procedures were 
inadequate to resolve the issue o f  bias. (2) There was no  e v i ­
dence in the record to support any estimated figure by P r o ­
ducers establishing that as a result o f  a favorable ju d gm en t in 
the underly ing state action there would be a substantial f inan­
cial interest com pell ing  disqualification for cause. |3] 
Producers' failure to raise their claim o f  bias b efore the
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A U jKa wuuiu  d en ied  mat state’s judges the opportun ity to 
determ ine whether they must decline to hear this matter 
because they have a substantial interest in the outcome. (4| 
Thus, the district court d id not err in its determ ination that 
Producers’ c la im  o f  bias cou ld not be resolved until a factual 
presentation demonstrating bias was made before the state 
trial judge.
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OPINION
A L A R C O N ,  C ircu it  Judge:

Standard Alaska Production  C om pan y ,  Exxon  C o rp o ra ­
tion and Ch evron  U .S.A .. Inc. (Producers), appeal from the 
order granting the m otion  of G r a c e  R Schaible, at al. (State 
Uthcials) to d ism iss this suit on  the ground that the claim is 
not ripe. Th e  State Officials cross-appcal from  (I) the denial 
o f  their motion  to d ism iss pursuant to the E leventh A m end ­
ment and (2) the refusal to d ism iss this matter under Younger 
v. Harris, 401 U .S. 37 (1971).

I

W e review independently, w ithou t deference to the district 
court’s rulings, each o f  the issues raised on this appeal: (I) 
whether the district court erred in denying the me don  to dis-
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miss based on  the ground that federal jurisd iction was lacking 
due to the E leven th  Am endm ent, South Delta Water Agency 
v United States Dept, o f  Interior, 7G7 F .2d 531, 335 (9th C ir . 
1985); (2) whether the district court erred in dism issing the 
case on ripeness grounds, Assiniboine and Sioux Tribes v. 
Board o f  O il and Gas Conservation o f  Montana, 792 F.2d 782, 
787 (9th C ir . 1986); and (3) whether this suit should have 
been dism issed pursuant to the Younger abstention doctrine. 
World Famous Drinking Emporium, Inc. v. City o f  Tempe. 
820 F.2d 1079, 1081 (9th C ir . 1987).

II
O n  September 2 ,1977, the State o f  Alaska (Alaska) filed an 

action in an Alaskan trial court for in junctive and declaratory 
relief against Am erada  Hess Corpora t ion  and eighteen North  
Slope oil c om pan ie s  including Standard Alaska Production  
Com pany . E xxon  Corpora t ion , and Chevron , U .S.A ., Inc. 
State o f  Alaska v, Amerada Hess Corporation et al., C iv i l  N o .  
IJU-77-847, (Hess). Alaska sought a declaration o f  its rights 
under certain oil and gas leases negotiated with the P rodu c ­
ers.

O n  July 6, 1983. Alaska filed a second am ended  com p la in t  
in the state action seeking damages for underpaym en t o f  roy ­
alties pursuant to the leasing agreement. In this pleading. 
Alaska alleged it had not rece ived  all o f  its royalties because  
the Producers had been underestimating the value o f  the oil 
and gas taken from  Prudhoe Bay and Kuparuk R iv e r  oil 
fields. The state court proceedings are scheduled for trial on  
April 4.. 1990.

In their am ended  com p la in t for in junctive and declaratory 
judgment, the Producers c la im  that there would  be three 
basic adjustments to Alaska's share o f  royalties: (1) the lessees 
will owe at least $ I billion in royalties on past production; (2) 
the value o f  royaltie.* on  future production  would increase by  
an additional $1 billion; and (3) Alaska wou ld  receive $600
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million in contract adjustments on any oil p r e v io u s ^  
rece ived in the form  o f  royalties*in-kind.

T h e  Producers contend that “the m onetary recovery sought 
by the state in Hess will substantially increase the Alaska Per­
manent Fund  and, consequently, the annual amount o f  d iv i ­
dends from  the fund that every Alaska resident has a 
statutory right to r e c e iv e "  Brie f for Appellant? at 3. F v p h  
resident o f  Alaska who applies and who meets certain resi­
dency requirements is entitled to rece ive an annual d iv idena  
from  the earnings on the permanent fund investment. (Alaska 
Statute §§ 43.23.005-.015.) Th e  residency requirements are: 
(1) that an applicant live in Alaska from  O c to b e r  1 st through 
March  31st o f  the year preceding d isbursement o f  d iv idends, 
and (2) the applicant submit a written statement o f  intent to 
remain a permanent resident o f  Alaska. Id. T h e  amoun t o f  
each year’s d iv id end  is determ ined by a fixed formula. 
(Alaska Statute 37.13.140).

I l l
O n  N o v em b e r  2, 1987, the Producers filed suit in the uis- 

trict C o u r t  for the District o f  Alaska for in junctive and  
declaratory relief under 42 U .S .C . § 1983 “on  the ground that 
the con tinuation  o f  [the state] action is a v io la t ion  o f  their 
Fourteenth  Am endm en t right to trial b efore an impartial 
tribunal." B rie f for Appellants at 2. T h e y  c la im  that with an 
annual increase in dividends, “every potential judge  and  
juror in Alaska state court has a direct and substantial p ecun i ­
ary interest in the ou tcom e o f  H e s s I d .  at 3. T h e  Producers  
argue that issuance o f  an injunction "wou ld  not prevent the 
state from  pursuing its royalty cla ims against the Hess 
defendants, but wou ld  require it to pursue those c la im s in an 
alternative forum where the judges and jurors have n o  finan­
cial interest in the case, such as the court o f  another state.’’ Id.

Th e  State Officials m oved  to dism iss on  the fo llow ing  
grounds: (1) T h e  Eleventh Am endm en t deprives the district
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tuu i I u f subject matter jurisdiction; (2) There is no justiciable 
case or controversy; (3) Principles o f  com ity  and federalism  
em bod ied  in the rule o f  abstention require dismissal; and (4) 
Th e  compla in t failed to allege sufficient facts to support a 
finding o f  a due process violation.

Th is  matter was atcignod to Judge Klciiifc ld o f  the United  
States D istrict C ou r t  for the District o f  Alaska. Judge Klein- 
feld recused h im se l f  from presiding over  this matter. Judge 
KJeinfeld ad v ised  the parlies o f  the reasons he disqualified 
h im self as follows:

I d on ’t think we need go so far as to exam ine a 
judge's h ' lan ce  sheets and the exact size o f  his fam ­
ily. M in e  is five, as counsel obviously researched 
when they w rote  their memorandum . Som e judges  
have smaller families and they make less m oney o ff 
o f  d iv idends, but it doesn ’t matter a whole lot, it’s 
still substantial. It’s substantial enough so that it 
would make a good  hostile headline impairing the 
appearance o f  integrity o f  the judicial process.

A s a result o f  Judge K le in fe ld ’s recusal. Judge Belloni o f  the 
United  States D is tr ic t Cou rt for the District o f  O regon  was 
designated to pres ide over the federal court proceedings. Th e  
district cuurt d ism issed  the Producers’ federal cause o f  action  
on  ripeness grounds. T h e  court expressly den ied the motions  
f o  dismiss based on  the Eleventh Amendmen t and failure to 
state a claim. T h e  court d id  not reach the State Officials* 
abstention arguments.

W e  first con s id e r  the State Officials’ contention in their 
cross-appeal that the district court lacked jurisd iction to hear 
this matter because they are immune from suit under the 
E leventh  A m endm en t .

IV
T h e  State O ffic ia ls argue that there is no federal court ju r is ­

d ic t ion  over  this matter because the Eleventh Am endm en t
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prohibits a citizen from  suing a state. Ex  Parte Young, 209 
U.S. 123, 139-60 (1908). E leventh Am endm en t im m un ity  
ex tend i to an action or a suit filed against a state agency or 
official. Pennhurst State School <4 Hosp. v. Halderman, 463 
U.S. 89, i01-102 (1984). I n e  Eleventh Am endm en t does  not, 
however, preclude a suit to en jo in  a itate official from  v io la t­
ing the federal constitution . E x  Parte Young, 209 U.S. at 139* 
60; Pennhurst, 465 U.S. at 101-103.

T h e  Producers allege that the filing o f  the Hess action in an 
Alaskan state court is a v io la tion  o f  their right under the 
Fourteenth Am endm en t to an impartial tribunal. T h e y  con ­
tend that the monetary recovery sought in the Hess matter 
will increase the annual d iv id ends paid to the Alaska resi­
dents. Thus, it is argued, every  judge and potential ju ror  in 
that state “has a direct and pecuniary" interest in the ou tcom e  
o f  Hess, B r ie f for Appellants at 3.

T h e  State Officials argue, however, that “the connection  
between them and the alleged due process deprivation must 
be d eem ed  to o  tenuous to perm it reliance upon  the doctrine 
o f  E x  Parte Young to  avo id  the bar o f  E leven th  Am endm en t  
state immunity ," Br ie f for Appellees at 36. Th ey  further argue 
that the essence o f  the Producers’ cla im  “is directed at the 
effect o f  the Permanent Fund  d iv id end  program on the 
Amerada Hess judge  and jury; their cla im  does not arise out 
o f  any allegation o f  unconstitu tional conduct on the part e f  
any a f  the defcnaants nam ed  here." Id.

T h e  State Offic ia ls’ argument is unpersu ts ive . Th ey  are the 
parties; responsible for the filing and maintenance o f  the state 
court action against Hess, G r a c e  B. Schaible is the Attorney 
G en e ra l  o f  Alaska. She is responsib le for bringing civil suits 
on  beha lf  o f  the state. (Alaska Stat., 9 44.23.020(b)). Judith 
M . Brady, the C om m is s io n e r  o f  Natural Resources o f  the 
State o f  Alaska, M a ry  J. Hayes, the D irec to r  o f  the D iv is ion  
o f  Lands, and James E. Eason, the D irec to r  o f  the D iv is ion  o f  
O i l  and G a s  are the officials responsible for collecting the roy-



APR 21 '69 19:56 MOFO SF

4140 S ta n d a rd  A u sk a  P rod u c tio n  v. So m iile__________

alty rPYcnues in dispute ia the state com  I proceedings. (Id. 
§§44 .37 .010 -.020, 38.05.035.) T h e  action war assigned for 
trial before Walter L. Carpeneti o f  the Superior Court o f  the 
Slate o f  Alaska. T h e  required connection with the en force ­
ment o f  the act, under the doctrine announced in Ex  Parte 
Young, is therefore present.

W e  find that the E leventh Amendment does not bar the 
Producers from  seeking relief in the federal courts and we 
affirm the district cou rt’s den ia l o f  appellees' motion to d is­
miss under E leven th  Am endm en t state immunity.

V

The Producers con tend  that the district court erred in 
granting the state officials’ m ot ion  to dismiss on the ground  
that the issue was not ripe for review, Th e  Producers allege 
that “the district cc urt failed to address the relevant questions  
governing the ripeness deterqijnation," Brief fnr Appellants 
at 13.

The doctrine o f  ripeness is intended “to prevent the courts, 
through avo idan ce  o f  premature adjudication, from entan­
gling themselves in abstract disagreements over admin istra­
tive policies, and also to protect the agencies from  jud ic ia l 
interference until an administrative decision has been for ­
malized and its effects felt in a concrete way by the challeng­
ing parties.” Abbott Laboratories v. Gardner, 387 U .S. 136, 
148-49 (1967). R ipeness requires an evaluation o f  “the fitness 
o f  the issues for jud ic ia l dec is ion  and the hardship to the par­
ties o f  withholding court consideration ." Id. at 149. A  cla im  
is fit for dec is ion  i f  the issues raised ar? Primarily legal, dn  nnt 
require further factual deve lopment, and the challenged 
action is final. Friedman Brothers Investment Co. v. Lewis, 
676 r .2 d  1317, 1319 (9th C ir, 1962).

T h e  Producers con tend  that their due process c laim is ripe 
for review because “there is nothing hypothetical, specula­
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tive, remote, or contingent about the denial o f  due process 
presently resulting from  the pending Alaska state court action 
in Hess." Brie f for Appellants at 10. Th ey  claim that their 
action seeks “to en jo in  currently ongoing proceedings before 
a financially interested tribunal on the ground that they have 
an absolute due process right to the adjudication o f  Hess by  
a disinterested judge and jury." Id. (emphasis in original). 
They  argue that "(t]he right to a decis ionmaker free o f  a p ecu ­
niary interest is absolute (and] it does Qot depend on any 
determination o f  actual bias." Id. at 11. T h e  Producers assert 
that their "due process claim in this case thus presents a legal 
issue that 'will nnt be clarified by fuiliter fVctual 
deve lopm en t.’ " Id. (citation omitted). T h ey  claim that the 
financial interest o f  every Alaskan Judge or juror in the ou t­
com e o f  the pending state proceedings supports a ruling that, 
as a matter o f  law, Alaska cannot p rov id e  an unbiased tribu­
nal.

Th e Producers argue further that the district court should 
not have d ism issed their claim on ripeness grounds because 
“the state’s disqualification procedures are inadequate to cure 
the financial bias in Hesi, w h ich , . . .  affects every Alaska resi­
dent regardless o f  subjective belief, and works a per se consti­
tutional disqualification o f  every judge or juror in Alaska 
state court." Id. at 24. They  contend that "(successful in voca ­
tion o f  the state’s disqualification procedures would simply  
result in the appoin tment o f  another judge or juror  having an 
identical pecuniary interest." Id. at 24-25. T h e  Producers rely 
on Gibson v. Berryhill. 4 1 1 U.S. 564 (1973), for the p ropos i ­
tion that "an ‘adequate opportun ity ’ does not exist whctc, as 
in this case, the state tribunal has a financial interest in the 
ou tcom e o f  the case:

'[Younger] naturally presupposes the opportun ity  to 
raise and have timely decided by a com peten t state 
tribunal the federal issues invo lved . Here the predi­
cate for a Younger v. Harris dismissal was lacking, 
for appellees alleged, and the District C ou r t  con-
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eluded, that the State Board o f  O p tom e tr y  was 
incompetent by reason o f  bias to adjudicate the issues 
pending before i t ( I d .  at 577Xcraphasis added).' "

R ep ly  Brief for Appellants at 21.

A  brief summary o f  the issue before the Supreme C ou r t  in 
Gibson will readily demonstrate that it d oes  not support the 
Producers’ argument. In Gibson, the A labama O p tom e tr ic  
Association (Association) filed with the A labama Board o f  
Op tom e try  (Board) charges against various op tometr is ts  (the 
cmployce-pharmacists) who were practicing their profession  
as em p loyees o f  Lee Optica l C o .  T h e  Associat ion  asked the 
Board to revoke the licenses o f  each o f  the employee*  
optometrists. The Association alleged that the practice o f  
op tom etry  by individuals em p loyed  by a business establish* “1
m en t was unethical conduct. Id. at 567*68.

T w o  days later, the Board filed a suit in state court against 
Lee Op t ica l C o .  “seeking to en jo in  the c om pan y  from  engag­
ing in the ‘unlawful practice o f  o p tom e tr y . ' " Id. at 568. T h e  1
state court enjoined Lee Optica l from practic ing op tom etry  
without & license or from employ ing licensed optometrists .
Thereafter the Board scheduled hearings on  M a y  26th and  
27th on  the unethical conduct charges brought against the 
employee-optometrists by the Association.

T h e  employee-optometrists filed suit in the U n ited  States 
D istr ic t C ou r t  against the Board, its indiv idual m embers, and 
the A ssoc ia t ion  pursuant to the C iv i l  R ights Act. 42 U .S .C .
§ 1983, for an injunction against the scheduled license r evo ­
cation  proceedings. Id. at 569. Th e  employee-optometrists  
alleged that they could not get a fair and impartia l hearing 
because the Board was biased. Id. at 570.

T h e  district court concluded that the Board was so  biased  
by pecun iary interests that it cou ld  not conduc t  the revoca ­
tion hearings. Id. at 578. Th e  district court found  that o f  the
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192 licensed optometrists in Alabama, 92 were em p loyed  by 
a business establishment. N on e  belonged to the Association . 
Each m em ber  o f  the Associat ion was an independent o p tom ­
etrist engaged in private practice for his own accord. O n ly  
members o f  the Association were eligible to be members o f  
the Board. Id. at 578. T h e  district court conc luded  from  these 
facts that revocation o f  the employee-optometrists licenses 
"would possibly redound to the personal benefit o f  members  
o f  the Board." Id. at 578.

The Supreme Cou rt conc luded  that the district cou rt’s find­
ings were not clearly erroneous. Id. at 579. Accordingly, the 
Supreme C ou r t held in Gibson that, based on  the district 
court’s findings, ’’the pecuniary interest o f  the m embers o f  the 
Board o f  O p tom e try  had sufficient substance to disqualify 
them, given the context in which this case arose." Id, at 579, 
The Supreme Cou rt also conc luded  that the district court d id  
not err in failing to  abstain because the matter was pending  
before the Board. Id. at 577. T h e  C ou r t  instructed that the 
application o f  Younger v. Harris “presupposes the opportu- 
nity to raise and have t im ely  d ec id ed  by a competent state tri­
bunal the federal issues invo lved ."  Id. (emphasis added). 1 he 
Supreme Court conc luded  that “th t State Doard u f  O p t o m e ­
try was incompeten t by reason o f  bias to adjudicate the issues 
before it." Id.

[11 In the matter before this court, there has been no finding 
by any court that Alaska cannot p rov id e  an unbiased trier o f  
fact and appellate court to cons ider the Producers’ federal 
constitutional claims. T h e  Producers have not presented to 
the state courts their c la im  that all Alaskan judges and pro ­
spective jurors are b in ied  because o f  a substantial pecuniary  
interest in the ou tcom e  o f  the pend ing proceedings in Hess. 
The simple fact that the Producers c la im  that there is no c om ­
petent court in Alaska to preside o v e r  the in junctive and 
declaratory relie f action does not d em c  titrate that Alaska's 
disqualification procedures are inadequate to resolve the 
issue o f  bias. In Ohio Civil Rights Comm'n  v. Dayton Chris•
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