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Original sponsor: Rules/Governor

IN THE HOUSE

CS FOR HOUSE BILL NO. 262 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the high seas interception of

BE

salmon."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.10 is amended by adding new sections to read:

ARTICLE 10. HIGH SEAS INTERCEPTION OF SALMON.
Sec. 16.10.750. FINDINGS AND PURPOSE. (€)) The legislature
finds that

(1 the salmon fishing industry is among the state"s larg-
er industries and generates hundreds of millions of dollars and
thousands of jJAbs each year; the salmon TfTishery is vitally important
to commercial, subsistence, personal use, and sport fishing Iinterests,
and to the state"s developing tourist industry;

(2) the state is committed to maintaining and enhancing its
wild stocks of salmon by careful management, by 1initiating a 20-year
rebuilding program, and by investing in the fishing industry;

(3 millions of Alaska salmon are being caught and injured
by high seas fisheri®™"; that intercept salmon contrary to state, feder-
al, or international law; the high seas interception of Alaska salmon
defeats the state"s management and rebuilding programs, deprives the
state of a return on its 1iInvestment in the Tfishing industry, and
detrimentally affects subsistence and sport Tfishing uses of Alaska
salmon;

(4) vessels that engage 1in the high seas interception of

salmon can move relatively freely and undetected from region to region
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in the North Pacific and thus are able to harvest whatever species is
most readily available or most valuable; by moving farther westward, a
greater proportion of the take 1is Asian salmon; moving eastward re-
sults in a greater proportion of the take being Alaska salmon; al-
though there is intermixing of Asian and North American salmon stocks,
scientific evidence proves that even a minimal harvest of salmon
within the migratory range of each species will contain Alaska salmon;
() the 1illegal taking of salmon detrimentally affects the
Alaskan Tishing industry; the 1illegal taking of Alaska salmon is of
primary concern because of the direct and i1mmediate effect on the
state; i1n addition, the illegal taking of Asian salmon 1is also of
concern because depletion of those stocks will ultimately result in a
shifting of high seaP? fishing efforts, both 1legal and illegal, to
Alaska salmon;
®) high seas 1iInterception of salmon occurs beyond the
exclusive economic zone of the United States, or through 1incursion
within the exclusive economic zone and the state®s territorial sea, by
vessels that are usually not registered iIn this state; moreover, these
vessels are not based ir. Alaska and can thus avoid detection more
easily than Alaska-based vessels; as a practical matter, it 1is ex-
tremely difficult to directly or indirectly regulate the vessels
themselves; 1t is therefore necessary to prohibit activities within
the state that give aid, comfort, and financial incentives to high
seas interception of salmon.
(b) The purpose of AS 16.10.750 - 16.10.800 1is to prevent re-
sources, TfTacilities, and expertise within the state from being avail-
able to promote or TfTacilitate the high sens interception of salmon or

the making of intercepted salmon ready for or accessible to world

markets.



Sec. 16.10 760. TRAFFICKING IN INTERCEPTED SALMON. () A

person commits the offense of trafficking in intercepted salmon i1f the

person

(1) buys, oclls, trades, processes, or possesses salmon, or

attempts to buy, sell, trade, process, or possess salmon, with reck-

less disregard that the salmon has been, or will be, obtained by high

seas interception;

(@) provides financing, premises, equipment, supplies,
services, power, or fuel used to buy, sell, trade, process, Or possess
salmon, with reckless disregard that the salmon has been, or will be,

obtained by high seas interception; or

(€©)) acts as a broker or middleman, or otherwise acts on
behalf of another party, to arrange for or negotiate, or attempts to

arrange for or negotiate, the purchase, sale, trade, processing, or

possession of salmon, with reckless disregard that the salmon has

been, or will be, obtained by high seas interception.

(b)) Trafficking in intercepted salmon is a class C felony.

Sec. 16.10.770. FALSIFICATION RELATED TO HIGH SEAS INTERCEPTION
OF SALMON. (@ A person commits the offense of falsification related

to high seas interception of salmon i1f the person creates, utters, or

possesses a written instrument related to salmon, or makes an asser-

tion for the Durpose of having a written instrument related to salmon

created, uttered, or accepted, with reckless disregard that the salmon

was obtained by high seas 1interception and that the written instrument

or assertion conveys misleading or untrue iInformation about the owner-

ship, possession, processing, origin, destination, route of shipping,

type, condition, or time, place, and manner of *he taking of the

salmon.
() In this section
- 3- CSHB 262( )



(1) Tutter” has the meaning given in AS 11.46.580(b);

(@ "written instrument”™ has the meaning given 1in AS 11.-
46.580(b) and 1includes ships®™ 1logs and papers, bills of lading and
sale, documents relating to processing, shipping, and customs, and
information stamped on or affixed to cans, crates, containers,

freight, or a means of storage or packaging.

© Falsification related to high seas interception of salmon
a class C felony.

Sec. 16.10.780. ASSISTING A VESSEL IN HIGH SEAS INTERCEPTION OF
SALMON. (@ A person commits the offense of assisting a vessel in
high seas interception of salmon if, with reckless disregard that a
vessel 1is 1in possession of salmon obtained by high seas interception
or that the owner or operator of the vessel intends to engage in the
imminent interception of salmon, the person

(1 moves persons, cargo, or other property to or from the
vessel;

(2) services or repairs the vessel or its equipment;

(@) provides the vessel with power, supplies, equipment, or
fuel;

(4 J-rovides the vessel with information, other than weath-
er reports, capable of aiding the high seas interception of salmon or
frustrating or avoiding detection, including communicating the move-
ments, intentions, or activities of state or federal law enforcement
officials or other fishing vessels; or

o) is in charge of a docking facility, harbor, or anchor-
age, and permits the vessel to dock or anchor, or to remain docked or
anchored.

) It 1s an affirmative defense, as defined in AS 11.81.900(b),

to a violation of this section, if the person honestly and reasonably



believed that the assistance provided to the vessel was necessary for

humanitarian or environmental purposes.
() In this section
(1O “environmental purpose™ means the intent to prevent or
minimize adverse ecological effects to water iuality;
@ “"humanitarian purpose”™ means the intent to provide

medical services for a sick or injured person, or to prevent the loss

of human life;

(@) "owner or operator of the vessel” means a person who
(A) has an ownership interest in the vessel;
(B) has authority to control or direct the vessel®s
activities; or
(©) physically operates a vessel or itsequipment.

(d) Assisting a vessel in high seas interceptionof salmon is a

class A misdemeanor.
Sec. 16.10.790. FINES. Notwithstanding the provisions of

AS 12.55.035(b) and (), a person convicted of an offense under

AS 16.10.760 - 16,10.780 may be sentenced to pay a fine not exceeding

the greater of
(1O $k\000;

(@) three times the pecuniary gain realized by the person

as a result of the offense; or
(€)) if the person 1iIs convicted under AS 16.10.760, two

times the fTair market value of the salmon involved or contemplated in

the commission of the offense.

Sec. 16.10.800. DEFINITIONS. In AS 16.10.750- 16.10.800

(@D "high seas interception,™ "interception,”™ or a s

term, means the unauthorized catching, taking, or harvesting of salmon

for other than sport, subsistence, or personal use purposes,

-5- CSHB 262( )



throughout the migratory range of each species, by a vessel not regis-

tered under the laws of this state;

(@ '"process'"™ means affecting the condition or location of
salmon, including preparation, packaging, storage, refrigeration, or

transportation;

(B "reckless disregard” has the meaning given for "reck-

lessly”™ iIn AS 11.81.900(a);

(A) "salmon™ means Pacific salmon and steelhead, and parts

of Pacific salmon and steelhead, whether mature or immature, processed

or unprocessed; and

©) "unauthorized”™ means contrary to a statute
lation of the United States or the state, or to a treaty or interna-

tional TfTishery agreement, or in violation of a foreign law.

or
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IN THE HOUSE
CS FOR HOUSE BILL NO. 262 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the high seas interception of
salmon.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.10 is amended by adding new sections to read:

ARTICLE 10. HIGH SEAS INTERCEPTION OF SALMON.
Sec. 16.10.750. FINDINGS AND PURPOSE. (€)) The legislature
finds that

(1) the salmon fTishing iIndustry is among the state"s larg-
est iIndustries and generates hundreds of millions of dollars and
thousands of jobs each year; the salmon Tfishery 1is vitally important
to commercial, subsistence, personal use, and sport fishing interests,
and to the state"s developing touristindustry;

(2) the state is committed to maintainingand enhancing its
wild stocks of salmon by careful management, by initiating a 20-year
rebuilding program, and by investing in the Ffishing industry;

@3 millions of Alaska salmon are being caught and injured
by high seas Fisheries that interceptsalmon contrary tostate, feder-
al, orinternational law; the high seas interception of Alaska salmon
defeats the state®"s management and rebuilding programs, deprives the

state of a return on its investment 1in the Ffishing 1Industry, and
detrimentally affects subsistence and sport Tfishing uses of Alaska

salnon;

@) vessels that engage iIn the high seas 1interception of

salmon can move relatively freely and undetected from region to region

~J- CSHB 262( )
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in the North Pacific and thus are able to harvest whatever species 1is
most readily available or most valuable; by moving farther westward, a
greater proportion of the take is Asian salmon; moving eastward re-
sults in a greater proportion of the take being Alaska salmon; al-
though there is intermixing of Asian and North American salmon stocks,
scientific evidence proves that even a minimal harvest of salmon
within the migratory range of each species will contain Alaska salmon;

(5) the illegal taking of salmon detrimentally affects the
Alaskan fishing 1industry; the 1illegal taking of Alaska salmon is of
primary concern because of the direct and immediate effect on the
state; in addition, the 1illegal taking of Asian salmon 1is also of
concern because depletion of those stocks will ultimately result in a

shifting of high seas fishing efforts, both legal and 1illegal, to

Alaska salmon;

(6) high seas interception of salmon occurs beyond the
exclusive economic zone of the United States, or through 1Incursion
within the exclusive economic zone and the state®s territorial sea, by
vessels that are usually not registered iIn this state; moreover, these
vessels are not based 1iIn Alaska and can thus avoid detection more
easily than Alaska-based vessels; as a practical matter, it is ex-
tremely difficult to directly or indirectly regulate the vessels
themselves; it 1is therefore necessary to prohibit activities within
the state that give aid, comfort, and financial 1iIncentives to high
seas 1iInterception of salmon.

(b The purpose of AS 16.10.750 - 16. 10.800 is to prevent re-
sources, Tacilities, and expertise within the state from being avail-
able to promote or facilitate the high seas interception of salmon or

the making of intercepted salmon ready for or accessible to world

markets.

CSHB 262( ) —2-
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Sec. 16.10.760. TRAFFICKING IN INTERCEPTED SALMON. €)) A
person commits the offense of trafficking in intercepted salmon iIf the
person

(1) buys, sells, trades, processes, or possesses salmon, or
attempts to buy, sell, trade, process, or possess salmon, with reck-
less disregard that the salmon has been, or will be, obtained by high
seas interception}

@ provides financing, premises, equipment, supplies,
services, power, or fuel used to buy, sell, trade, process, O0Or possess

salmon, with reckless disregard that the salmon has been, or will be,

obtained by high seas interception; or
(@ acts as a broker or middleman, or otherwise acts on

behalf of another party, to arrange for or negotiate, or attempts to
arrange for or negotiate, the purchase, sale, trade, processing, oOr
possession of salmon, with reckless disregard that the salmon has
been, or will be, obtained by high seas interception.

(b) Trafficking in iIntercepted salmon is a class C felony.

Sec. 16.10.770. FALSIFICATION RELATED TO HIGH SEAS INTERCEPTION
OF SALMON. (@ A person commits the offense of falsification related
to high seas interception of salmon if the person creates, utters, or
posserses a written instrument related to salmon, or makes an asser-
tion for the purpose of having a written instrument related to salmon
created, uttered, or accepted, with reckless disregard that the salmon
was obtained by high seas interception and that the written instrument
or assertion conveys misleading or untrue information about the owner-
ship, possession, processing, origin, destination, rouLe of shipping,

type, condition, or time, place, and manner of the taking of the

salmon.

) In this section
-3- CSHB 262( )
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(1) Tutter” has the meaning given in AS 11.46.580(b);

) "written instrument™ has the meaning given iIn AS 11.-
46.580(b) and 1includes ships® logs and papers, bills of lading and
sale, documents relating to processing, shipping, and customs, and
information stamped on or affixed to cans, crates, containers,
freight, or a means of storage or packaging.

© Falsification related to high seas interception of salmon i
a class C felony.

Sec. 16.10.780. ASSISTING A VESSEL IN HIGH SEAS INTERCEPTION OF
SALMON. (@) A person commits the offense of assisting a vessel in
high seas interception of salmon if, with reckless disregard that a
vessel 1is iIn possession of salmon obtained by high seas interception
or that the owner or operator of the vessel intends to engage in the
imminent interception of salmon, the person

(1) moves persons, cargo, or other property to or from the
vessel;

(2) services or repairs the vessel or 1i1ts equipment;

(3 provides the vessel with power, supplies, equipment, or
fuel ;

(4) provides the vessel with information, other than weath-
er reports, capable of aiding the high seas interception of salmon or
frustrating or avoiding detection, 1including communicating the move-
ments, iIntentions, or activities of state or federal law enforcement
officials or other fishing vessels; or

o) is in charge of a docking Tfacility, harbor, or anchor-
age, and permits the vessel to dock or anchor, or to remain docked or
anchored.

(b) It 1s an affirmative defense, as defined In AS 11.81.9(
to a violation of this section, i1f the person honestly and reasonably

CSHB 262( ) —4-
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believed that the assistance provided to the vessel was necessary for
humanitarian or environmental purposes..
() In this section

(1) "environmental purpose® means the intent to prevent or
minimize adverse ecological effects to water quality;

@ "humanitarian purpose'™ means the 1intent to provide
medical services for a sick or iInjured person, or to prevent the loss
of human life.

(d) Assisting a vessel 1iIn high seas interception of salmon is a
class A misdemeanor.

Sec. 16.10.790. FINES. Notwithstanding the provisions of
AS 12.55.035(b) and (), a person convicted cf an offense under
AS 16.10.760 - 16.10.780 may be sentenced to pay a fine not exceeding
the greater of

(1) S100.000;

(2) three times the pecuniary gain realized by the person

as a result of the offense; or

(©)) if the person is convicted under AS 16.10.760, two
times the fair market value of the salmon involved or contemplated iIn
the commission of the offense.

Sec. 16.10.800. DEFINITIONS. Ir AS 16.10.750 - 16.10.800

(1) "high seas 1interception,”™ "interception,”™ or a similar
tern, means the unauthorized catching, taking, or harvesting of salmon
for other than sport, subsistence, or personal use purposes, through-
out the migratory range of each species, by a vessel not registered

under the laws of this state;

(2) ‘"process" means affecting the condition or Qlocation of
salmon, 1including preparation, packaging, storage, refrigeration, or

transportation;
-5- CSHB 262( )
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(©)) "reckless disregard” has the meaning given for "reck-
lessly™ iIn AS 11.81.900(a);

(4) salmon”™ means Pacific salmon and steelhead, and parts
of Pacific salmon and steelhead, whether mature or iImmature, processed
or unprocessed; and

o) “"unauthorized™ means contrary to c statute or regu-
lation of the United States or the state, or to a treaty or interna-

tional TfTishery agreement, or in violation of a foreign law.

CSHB 262( ) -6-
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* Section 1.
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ARTICLE 10. HIGH SEAS INTERCEPTION OF SALMON.
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tha f-ol-lowingT

Q)

.The salmon fishing

INTENT. (@) The

industry is among AiaskV-s

legislature finds CJuf

-t

of

largest

industries and generates hundreds of millions of dollars and thousands

of jobs each yeary® _Tfie fishery is
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most readily available or most_valuable. By moving farther westward.

a greater proportion ofMAsian ;Zlmon am taken; moving eastward re-
suits In a greater proportion of the take being Alaska salmon* *

though there is intermixing of Asian and"/ American salmon stocks,
scientific evidence proves that even a minimal harvest of salmon
within the migratory range of each species will contain Alaska salmon*1

(5) /The illegal taking of any Pacific salmon detrimentally
affects the Alaska fishing industry/~Tfie 1illegal taking of Alaska
salmon is of primary concern because of the direct and iImmediate
effect onti]arkaA* Tn addition, the illegal taking of Asian salmon is
also of concern because depletion of chose stocks will ultimately
result in a shifting of high seas fishing efforts, both Ilegal and
illegal, to Alaska Salmon*; / r. Xt~M.

(6) "Kigh seas interception” a- comm-.tied beyond ,Che cxclu-
sive ”“economic .cone of the United States, or through excurnotrs within
the cone, including,within Uirkn-» territorial sea,by vessels that
are usually not registered in this statcAj*.Moreover, these vessels are
not based in Alaska and can thus avoid detection more easily than
Alaska-based vessels™* —<s a practical matter, it iIs extremely diffi-
cult to directly or IndireiU” regulate the vessels thcnselves™ -rf is
therefore necessary to”ero-hrte activities within thi”~ut* »(— Aleekm
whichr Rive aid, comfort, and financial 1incentives to high seas inter-

ol *"T*e li - /<.10D->»

(b) The purpose of this-rhauter is Co prevent resources, Tacil-
Ities, and expertise within the State-ef Aleefre from being available
to promote or fTacilitate th”™binterceptlon of Jaeifrc* salmon or the
making of -rttH. salmon ready for or accessible to world markets.

Sec. 16.10.260, TRAFFICKING IN INTERCEPTED SALMON. (€)) A

person commits the offense uf trafficking in intercepted salmon if the

tj HB 262 t ) -2* HBO162A
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person

(1) buys, sells, trades, processes, or possesses salmon, or
attempts to buy, sell, trade, process, or possess salmon, with reck-
less disregard that the salmon has been, or will be, obtained by high
seas 1iInterception;

@ provides financing, premises, equipment, supplies,
services, power, or fuel used to , sell, trade, process, or
possess salmon, with reckless disregard that the salmon has been, or
will be, obtained by high seas interception; or

(3) acts as a broker or middleman, or otherwise acts on
behalf of another party, to arrange for or negotiate, or attempts to
arrange for o» negotiate, the purchase, sale, trade, processing, or
possession of salmon, with reckless disregard that the salmon has
been, or will be. obtained by high seas interception.

(b) Trafficking in intercepted salmon is a class C felony.

Sec. 16. 10. 770. FALSIFICATION RF1 aTFD TO HICH SEAS IMTERCEFTION
OF SALMON. (@) A person commits the offense of falsification related
to high seas interception of salmon if the person creates, utters, or

possesses a written instrument related to salmon, or makes an asser-

tion for thw purpose of having * written iInstrument created,

uttered, oj; accepted, with reckless disregard that the salmon was
obtained hjyinterception and that the written instrument or assertion
conveys misleading or untrue information about the ownership, pos-
session. processing, origin, destination, route of shipping, type,
condition, or time, place, and manner of the taking of the salmon.
(b) At wex tern this section
(1) “utter* has the meaning given in AS 11.66. 580(b)(W;
@ “written instrurent” has the meaning given in

AS 11.66. 5BO(b)@Y and specifically includes ships® logs and papers,

H80/62A HB 262



bills of lading and sale, documents relating to processing, shipping,

and customs, and information stamped on or affixed to cans,
crates, containers, freight, or ‘means of storage or packaging.
© Falsification related to high seas interception of salmon is

a class C felony.

Sec. 16.10.780. ASSISTING A VESSEL IN HIGH SEAS INTERCEPTION OF
SALMON . (@) A person commits the offense of assisting a vessel in
high seas interception of salmon if. with reckless disregard that a
vessel 1is in possession of salmon obtainedfry”™nterception or that the
person/Atn®Jcharge of the vessel intends to engage in the imminent
interception of salmon, the -defendant

(1) moves cargo or other property to or from the vessel;

(2) services or repairs the vessel or its equipment;

(@ provides the vessel with power, supplies, equipment, or
fue 1;

(A) provides the vessel with information, other than weath-
er reports, capable of aiding the high seas interception of salmon or
frustrating or avoiding detection, including rsmmunicating the move-
ments, iIntentions, or activities of state or federal law enforcement
officials or other fishing vessels, or

(B) 1is a parr<M> m charge of a docking facility, harbor, or
anchorage, and permits the vessel to dock or anchor, or to remain
docked or anchored.

() It is an affirmative defense, as defined m AS 11.81.*
SOOtbH)”™ to a violation of this section, if the person honestly and
reasonably believed that the assistance provided to the vessel was
necessary for humanitarian or environmental purposes.

(c) -As usetW™n this section” T

() jJpPxX“environmental purpose’ ene-designed to prevent

262 -4- H80162A



or minimize adverse ecological effects to water quality;
W <t CY

@ A"humanitarian purpose" « — one— designed to provide
medical services for a sick or injured person, or to prevent the loss
of human life.

@ Assisting a vessel in high seas interception of salmon is a
class A misdemeanor.

Sec. 16.10.75Ft\ FINES. jV; Notwithstanding the provisions of
AS 12_.55.035(b)/, a person convicted of an offense under | this- ehapter
may be sentenced to pay a fine which it the greater of

(1) $100,000;

(2) three times the pecuniary gain realized by the "Uhkt-
-dant as a result of the offense; or

ifHC*

(3) 1if the*defendant 1is convicted under AS 16.10.750, two
times the fair market value of the salmon involved or contemplated in
the commission of the offense.

Sec. 16.10.800. DEFINITIONS. — u*ed* AS 16.10.750 -
16.10.800

@ "Alaska jaln.on" means oalmon thac spawn—- jn f-rerh— OT
eatw nne wat*rr~or~Alaska;

X2)p "eMclwoivr eiunomie cone-— has— the—tmrTning given in”

Wt U.-S-C. 1801
—<4-) V"high seas interception,”™ "interception,'" or 1 similar
terra, means the unauthorized catching, taking, or harvesting of >
<J#EvFWKri Sprcr,

salmon, throughout the migratory range of eac.< species”™ by A vessel Au&UXU.
not registered under the laws of this state;

U w "“X b reckless disregard" has the aeaning given for
"recklessly" in AS 11.81.900(a)$ ;

—4-H' "processVon-s»liowX means affecting Che condition or

location of salmon, including preparation, packaging, storage,

HB0262A *5- KB 262
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refrigeration, or transportation;

"salmon™ means Pacific salmon and steelhead, and parts
of Pacific salmon and steelhead, whether mature or immature, processed

or unprocessed; and

I5U~T "unauthorized” means contrary to a statute or regu-

‘ZfPr a*- -t
lation of the United States or the State-of Alaska* or to a treaty or

international fishery agreement, or in violation of-a«* foreign law.

262 -6 - HBO162A



$ 11.81.900 Alaska Statutes Supplement § 11.81.900
Article 6. Definitions.

Section
900. Definitions

Sec. 11.81.900. Definitions, (a) For purposes of this title unless
the context requires otherwise,

(1) a person acts "intentionally” with respect to a result described
by a provision of law defining an offense when the person’s conscious
objective is to cause that result; when intentionally causing a particu-
lar result is an element of an offense, that intent need not be the
person’s only objective;

(2) a person acts "knowingly" with respect to conduct o: to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware ofa substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowingly with respect to
that conduct or circumstance;

(3) a person acts "recklessly™ with respect to a result or to a circum-
stance described by a provision of law defining an offense when the
person is aware ofand consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware ofa risk of which the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence™ with respect to a result
or to a circumstance described by a provision of Inw defining an of-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviution from the standard of care that a reason-
able person would observe in the situation.

(b) In this title, unless otherwise specified or unless the context
requires otherwise,

(1) "affirmative defense” means that

(A) some evidence must be admitted which places in issue the de-
fense; and

(Bt the defendant has the burden of establishing the defense by a
preponderance of the evidence;
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PHONE: (907) 279-7424

The Honorable Peter Goll

The Honorable Max Gruenberg
Alaska House of Representatives
P.O. Box V

Juneau, Alaska 99811

Re: CS HB 262 ()

Dear Representatives Goll and Gruenberg:

The purpose of this letter iIs to respond to comments
about HB 262 from the legislative affairs agency, which were
contained i1n a April 14 memorandum to Representative Goll attached
to a draft committee substitute. The points raised iIn the
memorandum primarily relate to the definition of the term "high
seas interception™. As explained below, no significant changes in
the proposed committee substitute are required. The Tfive points
raised were as follows:

1. The first point raised in the memorandum was that it
iIs often the "retention” of salmon, rather than the initial taking,
which 1is 1illegal, and that the definition of "high seas
interception”™ should therefore be changed to prohibit retention.

The phrase 'catching, taking, or harvesting” 1in the
definition is based on similar language iIn the federal Magnuson
Act. The critical language, however, iIn the proposed definition
iIs the word "unauthorized”. If the incidental "catching” of salmon
IS authorized, then 1t does not become "high seas interception"
until the salmon has been illegally retained, i.e., "unauthorized
... taking or harvesting”. In my opinion, "unauthorized retention”
iIs a narrower phrase than '"unauthorized catching, taking, or
harvesting™, and I see no valid reason to deviate from the federal

language.

2. The second 1issue i1s whether the definition of "high
seas interception” should exclude the state®s territorial seas and
inland waters because sport fishermen might be subject to the law.
If this change were made, the prosecution would be required to
prove beyond a reasonable doubt not only that the salmon was taken
beyond state waters, but also that the person who trafficked in the
salmon or who assisted a vessel, was aware of that risk. Since it
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may be difficult to prove exactly where the salmon was caught, the
definition should not be changed as recommended by the legislative

affairs agency.

However, just so there is no confusion on this point, it
might be worthwhile to add the phrase '"other than for sport,
personal use, or subsistence purposes,'” to the definition of "high
seas Interception™. Itcan be iInserted on page five of the
committee substitute, on line 22 following the word ''species,™.

3. The third point was that the definition of "high seas
interception” excludes vessels registered in Alaska that might also
be i1nvolved i1n illegal interception. One reason for excluding
Alaska-registered vessels 1is explained in paragraph six of the
legislative findings on page two: 1t is easier for unregistered
vessels (those which cannot Ilegally fish in Alaska waters) to
escape detection. Another reason is that state-registered vessels
do not appear to be a significant part of the problem of high seas
interception. Finally, unless state-registered vessels are
excluded, an Alaskan fisherman would be engaged iIn ™"high seas
interception’” by violating any one of the many state fishing laws,
such as straying too far over the line (even unintentionally) into
a closed area.

4. The fourth point made in the legislative affairs
memorandum was that a person cooperating with law enforcement
officials could be '"theoretically subject”™ to prosecution for
assisting a vessel. At common law, a person whoacts at the
direction of a lawenforcement officer does notpossess the
"general criminal intent” necessary for prosecution. In Alaska
that concept has been codified In AS 11.81.420. In other words,
a tow truck operator who hauls away a stolen car at the direction
of a police officer cannot be prosecuted for possessing stolen
property; an informant who buys drugs at the direction of the
police cannot be prosecuted for possession of narcotics; a person
who assists a police officer iIn making an arrest cannot be
prosecuted for assault. Similarly, a tugboat operator who guides
a Coast Guard-seized fTishing vessel iInto port, or the harbormaster
"who provides services or docking facilities to this seized vessel”
could not be prosecuted.

5. The final point was that the section on Tfines
specifies a fixed amount and that judges do not have the discretion
to Impose a lesser fine. This comment is based on a reading of the
phrase "may be sentenced” which 1s entirely too narrow, and 1
believe the current wording gives courts discretion to impose any
fine up to the amount specified. However, | have no objection to
substituting the words "'not exceeding'” for 'that is" on page five,
line 11, of the committee substitute, so that the wording is
precisely the same as in AS 12.55.035(c).
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I have also reviewed the technical drafting changes made
in the comii-.tee substitute, ar.d | disagree with two:

a. Page three, line 22: the word "such" should be put
back in following the word "having'”, otherwise the phrase "related
to salmon™ would have to be repeated following the words "written
instrument” on line 22.

b. Page four, line 13: for clarity the word 'person™
should be changed back to "defendant' because two different persons
are mentioned in the previous four lines.

Finally, there are three other changes which should be
made, one of which 1 mentioned during my brief testimony before the
committee:

c. Page four, line 14: the word 'persons,' should be
added following the word "moves'.

d. Page five, line 16: the statutory reference should
be to "AS 16.10.760" 1i1nstead of "AS 16.10.750".

e. Page five, line 26: the word '"person'" should be
defined to 1include corporations and other similar entities.
Although the definition of "person™ iIn AS 11.81.900(b) includes a
corporation, the word is not defined In AS 16.05.940, the general
definition section in Title 16, and therefore i1t would be prudent
to do so.

ITf you or any member of your staffs have questions about
the bill, please call me.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By:
Dean*J. Gu/feli
Assistant®Attorney General
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ndictments delivered In salmon scam

Feds net 3 companies, 19 people in smuggling ring

SAN FRANCISCO (AP) - A
ideral grand jury Wednesday
Klicto”"tkw companies and 19

MasedJy involved in an

ahos9J* acara to smuggle 15
itftomands of illegally caught
riflttBmto the United States, re-
ackaga Uand sell it in Japan.
The indictments for conspir-
cy, smuggling and other
harges ended a 2i/2-year investi-
ation into a scheme officials
iid was designed to circumvent

treaty between the Unir?
tates, Japan and Canada. That
reaty limits the importation of
almon into each country to the
mount harvested and exported
y the others.

The fishermen, based in Tai-

wan and working with others in
Singapore, Hong Kong and the
United States, took the salmon
unlawfully on the high seas and
imported, boxed and packaged it
as a product of Japan to the port
of San Francisco, scktU.S. Attor-
ney Joseph P. Russoniello.

The salmon was then taken to
Oakland and transported to Bel-
lingham, Wash., where it was re-
labeled and reboxed as product
of the United States, to be
shipped frozen to Japan for sale
there at prices three to five
times higher than U.S. prices

"This rather elaborate

schema involved fish brokers,
proceuors and fisheries, as well
as the fishermen,” Russoniello
said.

The operation was "particu-
larly insidious,” Russoniello said,
because it threatened the supply
of salmon originating off the
Ngrth American coast from
Alaska, to Canada, Washington,
Oregon and California.

"When you put together the
prospect of this unchartered, un-
regulated fishing with the (Alas-
kan oil spill) catastrophe we’ve
experienced, you can see mat in
the future all of this supply could

be depleted and we would lose
this very precious natural re-
source," Russoniello said.

Dr. William Evans, assistant
secretary of commerce and ad-
ministrator of the National Oce-
anic and Atmospheric Admin-
istration, called the indictments
“a very significant event.*’

"We look at this as a' conser-
vation issue,” he said. "These
are salmon that we can’t man-
age.”

The illegal salmon catches
also hurt the United States econ-
omically, he said.

"With Japan we have one of

the few positive trade balances
in the area of fisheries that we
have with any countries,” he
said. “This kind of illegal activity
eats very seriously into that mar*
ket for American fishermen. We
have a number of other (cases)
that are being worked on and one
of the things we’re pushing for,
with customs and the depart-
ments of justice, state and com-
merce, is to make sure that we
shut down this kind of activity
once pod for all.”

The salmon scam investiga-
tion began with the seizure of

580,000 pounds of fish 2~ years

Salmon: 19 indicted In alleged scam

Continued from page B-l

gal fishing) has stopped as a re-
sult of the investigation that’s
been done,” he said. "We have
very serious concerns that even
as we stand here today people
may be planning for the future
unlawful harvesting of salmon.
We hope they get the message
that we’re not going to let up on

MSEvans said most of the illegal
salmon originated off the North
American coast and were taken
incidental to gill net fishing for
squid on the high seas.

"There are thousands of nauti-
cal miles of pill net spread across
the ocean for the purposes of
catching squid," he said. "How-
ever, there's a very, very high in-

cidental take of salmon. The
salmon, because of Taiwanese
law, cannot be packaged and sold
to the world’s biggest market,
Japan. Therefore, this very
elaborate scheme was developed
inorder to circumvent this."
Among those named in the in-
dictments were Wescon Trading
International Inc. of San Bruno,
Calif., an importer-exporter and

broker of seafood. Its president,
Kunioki Takayama, and two sub-
sidiaries, Aqua Meal Co. and
Mustika Hawaii Corp, were men-
tioned but not indicted. Also In-
dicted was Kenichi Haramoto of
Fuji Express Co. in South San
Francisco.

Haramoto is a U.S. citizen and
Takayama is a permanent resi-
dent, Russoniello said.

ago and represents “the tip of
the iceberg” illegal fishing,
said John Hensley, assistant re-
gional commissioner of U.S. Cus-
toms.

“We are going to pursue with
vigor these trans-shipments of il-
legal fish," he said.

Fifty thousand pounds of the
580.000 pounds seized were dis-
tributed to the poor and needy in
the San Francisco Bay area,
through the San Jose Food Bank,
and the rest was sold on the open
market, Russoniello said. That
580.000 pounds had a wholesale
value in the United States.ottl.67
million,be»id.

"We do not believe this (ille-

See Salmon, page B-4



STEVE CQWPER
GOVERNOR

State ov A laska

OFFICE OF THE GOVERNOR

JvnkaO

March 31, 1939

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. [IlIl, sec. 18, of the Alaska
Constitution, | am transmitting a bill relating to the high
seas iInterception of salmon. These provisions are needed so
that the State of Alaska can do everything within 1iIts
authority to prevent persons within this state from further-
ing the illegal high seas taking of one of the state’s most

valuable renewable resources.

Although the federal Magnuson Act may preempt much of the
field of high seas fishery regulation, the State of Alaska
has broad latitude to prohibit conduct occurring wholly
within 1ts territorial jJurisdiction. Therefore, this
proposed bill 1is not in conflict with federal law. A
section-by-section description of the bill follows.

Proposed AS 16.10.750 sets out |legislative findings to
establish a basis for legislation 1in this area. These
findings adopt the position taken by the federal government,
that the mobility of the high seas fishing fleets and the
intermixing of salmon species make high seas interception an
international concern, and that the salmon-producing
countries iIn the North Pacific have a legitimate iInterert In
the preservation of each other"s salmon stocks. By making
findings in this area, it relieves the state of having to
prove which precise species has been taken iIn any specific
instance.

Proposed AS 16.10.760 is intended to prohibit trafficking 1iIn
intercepted salmon by covering a wide range of conduct
engaged In by dealers in 1illegal salmon products and the
persons who assist them. The phrase "will be obtained by
high seas interception™ 1is 1iIntended to cover those situ-
ations iIn which the salmon that 1i1s the subject of the
trafficking has not yet been harvested but the circumstances
cause the person to be aware of a risk that it will be taken
by high seas interception.

Vi
SN



The Honorable Sam Cotten Page 2

The word ™"attempts™ is used iIn this provision to prohibit
conduct that constitutes a ‘'substantial step” toward
commission of the offense and to treat such a person as a
principal. Thus, entering iInto a contract would constitute
a completed offense, whether it 1iIs viewed as buying or
selling, or merely an attempt to buy or sell. However, it
iIs not iIntended that a completed, formal contract be proven
in order to establish an "attempt,' but only that a substan-
tial step was taken. Offers to buy or to sell that do not
rise to the level of a st >~tantial step are adequately dealt
with by the 'solicit;provisions iIn AS 11.16 and
AS 11.31.110.

In situations in which the offer is actually completed or

in which the deal goes far er« so that an attempt can be
proven, class C felony pern provide up to five years
imprisonment. This 1s the same penalty that would be

provided under current Alaska theft statutes for someone who
steals more than $500 of salmon, and is also consistent with
penalties under the Lacey Act, which governs federal fish
and game violations. However, under current Jlaw, these
tough federal fTelony penalties do not apply to much of the
high seas i1nterception of salmon.

Instead, lower penalties under the Magnuson Act (six months
maximum imprisonment) currently apply to much of the conduct
covered by this proposed bill. The reason for this is that
the Lacey Act specifically does not apply to any activity
regulated by a fTishery management plan under the Magnuson
Act. Thus, to the extent that these proposed state laws are
violated because of a violation of Magnuson (see the pro-
posed definition of "high seas interception'™), the Lacey Act
will not apply and the applicable felony penalties can o.ily
come from state law. This bill will help fill that gap.

Proposed AS 16.10.770 prohibits fTalsification of documents
that makes 1t difficult to discover the true origin of
illegally taken high seas salmon. This offense is compar-
able to forgery in many ways and in fact borrows the defi-
nitions of certain terms iIn the criminal forgery statutes.
Like fTorgery of contracts or public records, it 1is also
proposed to be a class C felony.

Proposed AS 16.10.780 1is the finalcriminal statute inthis

bill. It prohibits the use of shore-based resources and
facilities from being used to aid vessels that engage in the
high seas iInterception of salmon, except iIn emergency
circumstances. There 1is a potential overlap between this
section and the ‘“trafficking” provisions iIn proposed
AS 16.10.750, since both would apply to a person who pro-
vides supplies or services to process or possess intercepted
salmon. However this section 1is intended to specifically
apply to those who provide services to vessels, even i1f the
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vessel has also the capability to operate as V- processing
plant.

This section is consistent with the principle of necessity
in AS 11.81.320 by providing an "affirmative defense" 1i1f the
assistance was rendered for humanitarian or environmental
purposes. An affirmative defense is one that must be proven
by the defendant by a preponderance of the evidence.
Without such a provision it would be extremely difficult for
the state to prove that the defendant did not believe that
the assistance was necessary, especially 1In cases in which
the vessel has already left port.

Because shore-based service providers might be considered to
be less "culpable,”™ this offense 1iIs proposed to be a class A
misdemeanor, which provides up to one year iImprisonment.

Proposed AS 16.10.790 provides a special type of fTine for
offenses created under the bill so as to take the profit
motive out of this type of activity. In general, the bill
establishes a fine which is the greater of (@) $100,000, (@
triple the profit, or () with Itrafficking” offenses under
proposed AS 16.10.760 , double the value of the salrron
contemplated In the deal.

The standard criminal code provisions- levy a fine of three
times the pecuniary gain, but only if the defendant 1is an
organization. This separate provision for fines is
therefore proposed because the present $50,000 limit for
individuals convicted of class C felonies and the $5,000
limit for class A misdemeanors will not provide a sufficient

financial deterrent.

Proposed AS 16.10.800 provides needed definitions for terms
used In this bill.

I urge your prompt and this bill.

Governor
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For Dill/Resolution No. HB 263

This bill would establisha special arbitration commission fcr
claims related tc the Valdez oil ciscnarge disaster, which occurred
after the grounding of the Exxon Valdez on Blye Reef, March 24, 1989.

Currently, claims of this nature can proceed under the state"s
existing Uniform Arbitration Act, AS 09.43.010 - 09.43.180, provided
that all of the parties to a dispute agree to resolve the dispute
through arbitration.

The bill, however, differs from the Uniform Act in two
important respects. First, Section | provides that the five arbitrator
members of the commission are to be appointed by the governor. Under

existing statute, arbitrators are selected by the parties to a dispute
or, if they are unable to do so, selection is made by the court.

Sec md, Section 4 requires that an arbitration award by the
commission must provide that the arbitrators®™ expenses and fees,
together with other expenses, including counsel fees, incurred in the
conduct of the arbitration, shall be paid by the person against whom the
claim is brought. Here, the bill is unclear as to the paying party when
there is no arbitration award. As appointees of the governor, it might

be assumed that  thearbitrators” expenses and fees, in this
circumstance, are to be paid by the governor. Furthermore, when a claim
before the commission is, after lengthy proceedings, substantially

reduced, it appears that all of the artibtrators®™ expenses and fees will
be paid by the personagainstwhom the claim 1is brought. Under the
existing Act, arbitrators®™ expenses and Tfees are usually prorated
between the parties, depending upon the arbitrators®™ findings.

As mentioned previously, Section 4 also requires that
arbitration awards include the cost of attorney"s fees. Here again,
under the existing Act, attorney"s fees are not ordinarily awarded where
natters are submitted to arbitration. The existing method is consistent
with the strong publicpolicy favoring arbitration, which would be
seriously undercut if a party couldobtain attorney®"s fees merely by
filing a complaint as an initial step iIn the arbitration process. To
the extent the bill mandates the payment of attorney®s fees, it Iis
probably inconsirtcnt with that public policy. Certainly, it will
invite unnecessary, and in sone cases, even unmeritorius claims.

Because Section 3 preserves the voluntary nature of
arbitration contained in the Uniform Arbitration Act, which provides
that both sides nust agree to submit the dispute to the arbitration
process, it is unlikely that a person from whom damages are sought will
willingly agree to go to arbitration due to the "no fault™ claims
process chat is provided to claimants in Section 4.

It is likely, however, that the state will also be subject to
clains under the provisions of the proposed Act. The Department of Law
would be responsible for representing and defending agencies and
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For Bill/Resolution No. tE 263

department *s against whom claims may be brought. In such events, the
state vouic be responsible tor paying tne claims awaraed against it, and
the state would be responsible for paying arbitrators®™ expenses and
fees, and for paying claimants® attorney’s fees when damage awards are
made against the state.

It is not possible to accurately predict these costs in

advance. However, they will probably be substantial and could cost
hundreds of thousands cf dollars per vyear. The current fee for an
individual arbitrator 1is $ 150.00 per hour plus expenses. Most

arbitration proceedings require three arbitrators, although proceedings
can be conducted with fewer than three arbitrators, if the parties agree

to a smaller number. Attorneys representing claimants customarily
charge similar fees. What cannot be predicted at this time is the
extent to which the state might be responsible for these costs. The

department therefore request $ 500,000 to pay for arbitrators®™ expenses
and special fees, and claimants®™ attorney fees, for which it might be
responsible, if the arbitration commission is established. This request
does not include obligations that might become the responsibility of the
Office of the Governor, on those occasions when a claim is heard, but no
award 1is made. This request also does not include the cost of damage
awards made against the state, which would be subject to Ffuture
consideration and appropriation by the legislature.

pfc 3 of 1
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HOUSE BILL NO. 263 [ARBITRATION COMMISSION/VALDEZ DISASTER]
"An Act establishing a special arbitration commission for claims
related to the Valdez oil discharge disaster."

RECOMMENDAT IONS: [ ] the same title
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do pass
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JAMES M_PPESTON)  AKCW/\NT

1205 E INTERNATIONAL AIRPORT ROAD. {UITE 103
ANCHORAGE. ALASKA 99518
(907)562-3272

April 5, 1989

Representative Gruenberg
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

RE: HB 263
Dear Representative Gruenberg:

I fully support the passage of HB 263. Businesses and individuals
in Prince William Sound and along our Southcentral coast will be
heavily impacted by the oil spill. Many of them will not be able
to economically survive long enough to pursue litigation. The
proposed arbitration commission is an excellent idea.

I would like to make a couple of suggestions to improve the bill
and settle some ambiguities. The following are some ideas which 1
would like to have you consider:

1) Line 14 should be amended to read: "member of the American
Arbitration Association or a Certified Public Accountant.”
The vast majority of the work of this commission will be
analyzing and interpreting financial and tax iInformation.
Most of this information will be iIn poor form. The claimants
will present oral iInformation that conflicts with written
information. This 1s common and as CPAs we are accustomed to
asking questions and determining the proper amounts. A mix of
arbitrators and CPAs would be preferable.

2) Nothing in the bill indicates how damages are computed. Some
general guidelines should be included. The commission should
develop 1ts own rules based on general guidelines, case
precedent, accounting and tax standards.

The commission has a big problem that is going to be difficult
to work with. Many people in the rural communities live in a
cash economy. They may claim income from wages or 1099s on
their tax returns, but they rarely claim cash received for
small jobs and fishing. My sense of the size of the cash
economy is that i1t i1s very large and very important.
Compensation for reported income will probably not help the
region significantly. The IRS probably has a better
understanding of the magnitude of the problem.
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Even 1f the legislature was to reward tax evasion by allowing
compensation to individuals wno operated iIn the cash economy,
computing damages will be almost impossible. People with
unreported income tend to h.’de 1t well, and only extensive and
time consuming auditing could verify their estimates. Should
the commission require an IRS audit In some circumstances?

Another factor i1s the validity of reported information. The
commission should probably require a power of attorney from
the claimants In order to obtain copies of tax returns from
the IRS. I amn sure that some people will be less than honest
in their claims. The oil companies will need some protections
built into the procedures. Should an oil company
representative be on the commission?

I will assist you in addressing these issues if you would like.

This

is an important bill. IT 1t doesn*"t work well then the

political and economic repercussions will be severe.

P

/
James M. Preston
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LEGISLATIVE AFFAIRS AGENCY

MEMO RANDUM April 12, 1989

SUBJECT : Arbitration under the TAPS
liability fund, HB 263

TO: Representative Fritz Pettyjohn

FROM: Terri Lauterbach

Legislative Counsel

I have discovered some new information that might be
relevant as you consider your options in relation to HB 263,
a bill that would establish a special arbitration commission
for Valdez disaster claims.

That new information relates to the federal Trans-Alaska
Pipeline Liability Fund, the $100,000,000 fund that may be
sued for claims arising fromdischarges of oil that was
carried through the pipeline and later carriedby tankers.
The Fund regulations provide for binding arbitration of
claims if the parties toa claim agree.

The time line fTor claims filed against the Fundmight also
interest you. According to regulations in the Code of
Federal Regulations, the Fund is supposed to be currently
advertising its claims procedures (15 - 20 days after the
incident) . After a person presents a claim, the claim is
sent to the responsible company where it is supposed to be
paid within 90 days. IT it is not paid, the claimant can
file against the Fund or go to court. IT a claim is
presented to the Fund, the Fund must decide the claim within
120 days. A3 C.F.R. 29.1 - 29.13.

It is during the time the claim is being considered by the
responsible company that arbitration is an option. So, It
appears to me thut arbitration is available to claimants
under Tfederal law without a special commission. Of course,
arbitration is also available under state law without a
special commission, by submission of a dispute to an
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arbitrator under AS 09.43 (Uniform Arbitration Act),
referred to in HB 263.

If, in your judgment, you believe a special arbitration
commission would better serve the interests of the people of
the state than either the federally authorized arbitration
or the procedures already available under AS 09.43, then

HB 263 is an appropriate vehicle. But | thought you would
want to know that binding arbitration is authorized under
the federal law.

ITf I can be of further assistance, please let me know.

TL :gc
WKG9/053
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MEMORAN DUM March 30, 198.9.

SUBJECT : Arbitration of Valdez disaster claims
(Work Order No. 6-1124)

TO: Representative Fritz Pettyjohn

]
FROM: Terri Lauterbachsjlj—
Legislative Coun

Enclosed is a draft of your bill establishing a special ar-
bitration commission for Valdez oil spill claims.

As you have probably heard, there is a federal law that has
set up a special fund for claims based on oil discharges
from vessels carrying crude oil that flowed through the
Trans-Alaska Pipeline System. Strict liability, up to a
maximum of $100 million per incident, is imposed under the
federal law unless the owner or operator of the vessel or
the fund administrator can prove the damages were caused by
negligence of a government entity or the damaged party. It
claims exceed that amount, each claim i1s reduced
proportionately. The unpaid portion of a claim may be
pursued under other applicable law, which may or may not
require proof of negligence.

I do not know if a claim must be pursued under federal law

before other remedies are pursued. So, 1 do not know pre-
cisely when arbitration by your special commission would be
appropriate. However, since it seems likely that total

claims arising from the Valdez disaster will exceed $100
million, arbitration by the special commission will even-
tually be appropriate even if a claim must be pursued under
the federal law first. As a practical matter, Exxon will
probably not agree to arbitration until the $100 million
federal fund is depleted.
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I have enclosed a copy of the entire chapter of federal law
related to the pipeline. The most pertinent section begins
on page 509. If 1 can be of further assistance, please let

me know.

TL:-gc
WKG8/094

Enclosure



CHAPTER 34—TRANS-ALASKA PIPELINE

8#c
165!.  Congressional findings and declaration.
1652.  Authorizations for construction.
(a) Congressional declaration of purpose.
(b) Issuance, administration, and enforcement of rights-of-way, permits,
leases, and other authorizations.
(c) Applicability of statutes governing rights-of-way for pipelines through
Federal lands; other statutory terms and conditions; waiver of
procedural requirements; supersedure of administrative authoriza-

tions for construction.

(d) National Environmental Policy Act of 1969 by-passed; issuance of
authorizations for construction and operation not to be subject to
judicial review; time limits on charges of invalidity or unconstitution-
ally; jurisdiction; hearings; review.

(e) Amendment or modification of rights-of-way, permits, leases, or other
authorizations.

1653.  Liability for damages

(@ Activities along or in vicinity of pipeline right-of-way; strict liability;
limitation on liability; subrogation; emergency subsistence and other
aid; exemption for State of Alaska.

(b) Control and removal of pollutants at expense of right-of-way holder.

(c) Discharges of oil from vessels loaded at terminal facilities of pipeline;
strict liability; limitation on liability; apportionment of liability;
establishment and operation of Trans-Alaska Pipeline Liability Fund.

1654.  Antitrust laws.
1655. Roads and airports.

8 1651. cCongressional findings and declaration

The Congress Finds and declares that:

(a) The early development and delivery of oil and gas from Alaska’s
North Slope to domestic markets is in the national interest because of
growing domestic shortages and increasing dependence upon insecure for-
eign sources.

(b) The Department of the Interior and other Federal agencies, have,
over a long period of time, conducted extensive studies of the technical
aspects and of the environmental, social, and economic impacts of the
proposed trans-Alaska oil pipeline, including consideration of a trans-Can-
ada pipeline.

(c) The earliest possible construction of a trans-Alaska oil pipeline from
the North Slope of Alaska to Port Valdez in that State will make the
extensive proven and potential reserves of low-sulfur oil available for
domestic use and will best serve the national interest.

(d) A supplemental pipeline to connect the North Slope with a trans-Can-
ada pipeline may be ne«lcd later and it should be studied now, but it should
not be regarded as an alternative for a trans-Alaska pipeline that does not.’
traverse a foreign country.

(Pub.L. 93-153. Title Il, § 202, Nov. 16. 1973, 87 Stat. 584.) -
504
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ch. J4 TRANS-ALASKA PIPELINE

43 § 1651

Historical Note

Short Title. Section 201 or Pub L. 93-153
provided that: "This title (which enacted this
chapter] may be cited os the ‘Trans-Alaska
Pipeline Authorization Act’."

Separability of Provisions. Section 411 of
Pub L. 93-153 provided that: "If any provi-
sion of this Act [enacting this chapter, section
1436a of this title, and section 3512 of Title
44. public Printing and Documents, amend-
ing section 1608 of this title, sections 45. 46,
J3 and 5b of Title 15, Commerce and Trade,
action 185 of Title 30. Mineral Lands and
Mining, section 3502 of Title 44. and section
191a of Title 4b, Shipping, and enacting pro-
visior set out as notes under sections 1608
and 1651 of this title, section 1904 of Title 12.
Banks and Banking, section 45 of Title 15,
section 791a of Title 16, Conservation, and
section 1221 of Title 33, Navigation and Nav-
igable Waters] or the applicability thereof is
held invalid the remainder of this Act shall
not be affected thereby.”

North Slope Crude Oil; Report on Eq-
uitable Allocation. Pub.L. 94-586. § 18,
Oct. 22, 1976, 90 Stat. 2916, directed that the
President, within 6 months of Oct. 22, 1976,
determine special expediting procedures nec-
essary to insure the equitable allocation of
North Slope crude oil to the Northern Tier
Sistes of Washington, Oregon, ldaho, Mon-
tana. Illinois, Indiana, and ldaho to carry out
the provisions of section 410 of Pub.L.
93—153 (set out below], and to report his
findings to Congress, such report to include a
statement demonstrating the impact that the
delivery system would have on reducing the
dependency of New England and the Middle
Atlantic States on foreign oil imports.

Trans-Canada Pipeline; Negotiations With
Canada; Feasibility Study. Title Il (sec-
tions 301 to 303) of Pub.L. 93-153 authorized
the President to enter into negotiations with
the Government of Canada to determine Ca-
nadian willingness to permit construction of
pipelines or other transportation systems
across its territory to bring gas and oil from
Alaska's North Slope to the United States;
the need for intergovernmental agreements to
protect interests of any panics involved with
construction, operation, and maintenance of
such natural gas or oil transportation sys-
tems; terms and conditions for construction
across Canadian territory; desirability ofjoint
studies to insure environmental protection,
reduce regulatory uncenamty, and insure
meeting energy requirements; quantity of oil
*nd gas for which Canada would guarantee

transit, and acquisition of other energy
sources so as to make unnecessary the ship-
ment of oil from lhe Alaska pipeline by tank-
er into ihe Puget Sound area. The President
was to report to Congress on actions taken
and recommendations for further action. In
addition, the Secretary of the Interior was to
investigate, and to report in Congress within
2 years of Nov. 16. 1973, as to lhe fea- ibiliiy
of oil or gas pipelines from the North Slope of
Alaska to connect with a pipeline though
Canada that would deliver oil or gas lo Unit-
ed States markets. Nothing in Title Il was
lo limit the authority of the Secretary or any
other Federal official lo gram a gas or oil
pipeline right-of-way or permit, which that
official was otherwise authorized by law to
grant.

Exclusion of Persons From Trans-Alaska
Pipeline Activities on Basis of Race, Creed,
Color, National Origin, or Sex Prohibited.
Section 403 of Pub.L. 93-153 provided that:
“The Secretary of the Interior shall take such
affirmative action as he deems necessary lo
assure that no person shall, on the grounds of
race, creed, color, national origin, or sex, be
excluded from receiving, or participating in
any activity conducted under, any permit,
right-of-way, public land order, or other Fed-
eral authorization granted or issued under
title Il [this chapter). The Secretary of the
Interior shall promulgate such rules as he
deems necessary to carry out the purposes of
this subsection and may enforce this subsec-
tion, and any rules promulgated under this
subsection, through agency and department
provisions and rules which shall be similar to
those established and in effect under title VI
of the Civil Rights Act of 1964 [section 2000d
et seq. of Title 42]."

Equitable Allocation of North Slope Crude
Oil. Section 410 of Pub.L. 93-153 provided
that: “The Congress declares that the crude
oil on the North Slope of Alaska is an impor-
tant part of the Nation's oil resources, and
that the benefits of such crude oil should be
equitably shared, directly or indirectly, by all
regions of the country. The President shall
use any authority he may have to insure an
equitable allocation of available North Slope
and other crude oil resources and petroleum
products among all regions and all of the
several States."

Legislative History. For legislative history
and purpose of Pub L. 93-153, sec 1973 U S
Code Cong, and Adm.News, p 2417.

03]
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8 1652. Authorizations for construction
(a) Congressional declaration of purpose

The purpose of this chapter is to insure that, because of the extensive
governmental studies already made of this project and the national interest
in early delivery of North Slope oil to domestic markets, the trans-Alaska
oil pipeline be constructed promptly without further administrative or
judicial delay or impediment. To accomplish this purpose it is the intent of
the Congress to exercise its constitutional powers to the fullest extent in the
authorizations and directions herein made and in limiting judicial review of
the actions taken pursuant thereto.

(b) Issuance. administration, and enforcement of rights-of-way, permits,
leases, and other authorizations

The Congress hereby authorizes and directs the Secretary of the Intenor
and other appropriate Federal officers and agencies to issue and take all
necessary action to administer and enforce rights-of-way. permits, leases,
and other authorizations that arc necessary for or related to the construc-
tion, operation, and maintenance of the trans-Alaska oil pipeline system,
including roads and airstrips, as that system is generally described in the
Final Environmental Impact Statement issued by the Department of the
Interior on March 20, 1972. The route of the pipeline may be modified by
the Secretary to provide during construction greater environmental protec-

tion.

(c) Applicability of atatutes governing rights-of-way for pipelines through Federal
lands; other statutory terms and conditions; waiver of procedural
requirements; supersedure of administrative
nuthorizations for construction

Rights-of-way, permits, leases, and other authorizations issued pursuant
to this chapter by the Secretary shall be subject to the provisions of section
185 of Title 30, as amended by Pub.L 93-153, (except the provisions of
subsections (hXO. 00- (g)« (wX2), and (x)); all authorizations issued by the
Secretary and other Federal officers and agencies pursuant to this chapter
shall include the terms and conditions required, and may include the terms
and conditions permitted, by the provisions of law that would otherwise be
applicable if this chapter had not been enacted, and they may waive any
procedural requirements of law or regulation which they deem desirable to
waive in order to accomplish the purposes of this chapter. The direction
contained in subsection (b) of this section shall supersede the provisions of
any law or regulation relating to an administrative determination as to
whether the authorizations for construction of the trans-Alaska oil pipeline

shall be issued.
(d) National Environmental Policy Act ol 1969 by-passed; Issuance of
authorizations for construction and operation not to be subject to
Judicial review, time limits on charges of Invalidity or
uncofuitltutlonallty, Jurisdiction; hearings, review

The actions taken pursuant to this chapter which relate to the construc-
tion and completion of the pipeline system, and to the applications filed in
connection therewith necessary to the pipeline’s operation at full capacity, as
described in the Final Environmental Impact Statement of the Department
of the Interior, shall be taken without further action under the National

506
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Ch. 34 TRANS-AI.ASKA PIPKI.INK 43 &1652

tnvironmcenlal Policy Act of |9h9 (42 L'.SC A 6 4121 cl scq ). and Ih
action' of the Federal officers concerning the issuance of the necessary
rights-of-way. permits, leases, and other authorizations for construction and
initial operation at full capacity of said pipeline system shall not he subject
1o judicial review under any law cxccpl lhaf claims alleging the invalidity of
this section may be brought within sixty days following Notember 16, 173
and claims alleging that an action will deny rights under the Constitution of
the United Slates, or that the action is beyond the scope of authority
conferred by this chapter, may be brought within sixty days following the
date of such action A claim shall be barred unless a complaint o filed
within the time specified Any such complaint shall be filed in a United
States district court, and such court shall have exclusive jurisdiction lo
determine such proceeding in accordance with the procedures hereinafter
provided, and no other court of the United States, of any Slate, territory, or
possession of the United States, or of the District of Columbia, shall have
jurisdiction of any such claim whether in a prtKcedmg instituted prior to or
on or after November 16, 1973 Such court shall not have jurisdiction to
grant any injunctive relief against the issuance of any right-of-way. permit,
lease, or other authorization pursuant to this section except in conjunction
with a final judgment entered in a case involving a claim filed pursuant lo
this section  Any review of an interlocutory or final judgment, decree, or
order of such district court may be had only uj>on direct appeal to the
Supreme Court of the United States.

(e) Amendment or modification ol nghts-of-way. permits, leases,
or other authorizations

The Secretary of the Interior and the other Federal officers and agencies
are authorized at any time when necessary to protect the public interest,
pursuant to the authority of this section and in accordance with its
provisions, to amend or modify any right-of-way, permit, lease, or other
authorization issued under this chapter.

(Pub L 93-153. Title Il. § 203. Nov. 16. 1973. 87 Stat 584, Pub L 98-620. Tillc
IV. § 402(46). Nov 8. 1984, 98 Stat. 3360 )

Historical Note

References in Tut. The National Envi- hid to be expedited in everv wjy b> such
ronmtnta! Policy Acs of 106®. referred to in court
subset (d). tv Pub L 91-100. Jan . 1970. 83

Stat 852. as amended, which is classified Effective Itile of 1984  Amendment.

Amendment b> Pub I. 98-620 not to applv

generall) lo chapter $5 (section 432) et seq )
of Title 42. The Public Health and Welfare
For complete clavvification of thiv Act to the
Code see Short Title non vet out under
section 4321 of Title 42 and Tablev volume

I1I9M Amendment. Subset Id) Pub L
98-620 struck out provision that anv such
proceeding had to be assigned for hearing at
the earliest possible date, had to take prece-
dence over all other matters pending on the
dcckes of the district court ai that nmc. and

to caves pending on Nov 8. 1984, see section
403 of Pub I. 98-620. set ou: as a note under
section 1637 of Title 28. Judtciarv and Judi
cial Procedute

legislator Motors. For legislative htvtorv
and purpose of Pub L 93-153. see 1973 U.S
Code Cong and Adm News, p 2417  See.
also. Pub L 98-620. 1984 I'S Code Cong
and Adm New-s. p *708

Cross References

Roadv and airports e* section 1655 of this title

507
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Short xupplv controls, domesticill) prexJ»crrf crude oil. ver section 2406 of the Appendix to
Title 50. Wir ind Niliom!| Defense

Federjtl Pr»cticc »nd Procedure

Relationship to lowv federal court juriwJeuon, aee Wright. Miller A Cooper Jurisdiction 2d
& 3526

West'™* Federal Forms

Prelimmar) injunctions and lemporar> roiraimng orders, matters pertaining to. see § 5271 el

seq
Supreme Court jurisdiction on appeal, see } 121 el seq

West's Federal Practice Manual

Rights-of vsas. see 5 5446

Notes of Decisions

I. Purpose litigation that would delas construction of the

The intent of this section which sesta a- pipeline Alseska Pipeline Service Co v.

elusive jurisdiction over certain disputes m U.S. 1980. 624 F.2d 1005. 224 CI.Cl 240

the United States district courts was to bmit

§ 1653. Liability for damages

(@) Activities along or In vicinity of p”setine right-of-way; strict liability; limitation
on liability; subrogation; emergency subsistence and other aid; exemption
for Sole of Alaska

(1) Except when the holder of the pipeline right-of-way granted pursuant
to this chapter can prove that damages in connection with or resulting from
activities along or in the vicinity of the proposed trans-Alaskan pipeline
right-of-way were caused by an act of war or negligence of the United
States, other government entity, or the damaged party, such holder shall be
strictly liable to all damaged parties, public or private, without regard to
fault for such damages, and without regard to ownership of any affected
lands, structures, fish, wildlife, or biotic or other natural resources relied
upon by Alaska Natives, Native organizations, or others for subsistence or
economic purposes. Claims for such injury or damages may be determined
by arbitration or judicial proceedings. J

(2) Liability under paragraph (1) of this subsection shall be limited-.to
550,000,000 for any one incident, and the holders of the nght-of-way dr
permit shall be liable for any claim allowed in proportion to their ownership

interest in the right-of-way or permit. Liability of such holders for damage ;

in excess of 550,000,000 shall be in accord with ordinary rules of negligence.

(3) In any case where liability without fault is imposed pursuant to this
subsection and the damage involved were caused by the negligent of a
third party, the rule of subrogatxxi shall apply in accordance with the law
of the jurisdiction where the damage occurred. A

(4) Upon order of the Secretary, the holder of a right-of-way or permit
shall provide emergency subsistence and otheraid to an afTected Alaska
Native, Native organization, or other person pending expeditious filing cE
and determination of, a claim under this subsection

5C8
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(5)  Where the Stale of Alaska is the holder of a right-of-way or permit
under this chapter, the Stale shall not be subject lo the provisions of thi-
subsection, but the holder of the |>crmil or right-of-way foi ihe trans-Alaska
pipeline shall be subject to this subsection with respect lo facilities con-

on Id structed or activities conducted under nghlx-of-way or permits issued to the
State to the extent that such holder engages in the construction, operation,
maintenance, and termination of facliiies. or in other activities under

. rights-of-way or permits issued lo the Stale.

(b) Control and removal of pollutants at expense of right-of-way holder

If any area within or without the right-of-way or permit area granted
under this chapter is polluted by any activities conducted by or on behalf of
the holder to whom such right-of-way or permit was granted, and such
pollution damages or threatens to damage aquatic life, wildlife, or public or
private properly, the control and total removal of the pollutant shall be ai

of iht the expense of such holder, including any administrative and other costs

Co \ incurred by the Secretary or any other Federal officer or agency  Upon

I 240 failure of such holder to adequately control and remove such pollutant, the
Secretary, in cooperation with other Federal, State, or local agencies, or in
cooperation with such holder, or both, shall have Ihe right to accomplish
the control and removal at the expense of such holder.

(c) Discharges of oil from vessels loaded at terminal facilities of pipeline; strict

itg:]ton liability; limitation on liability; apportionment of liability; establishment and
operation ol Trans-Alaska Pipeline Liability Fund
-suant () Notwithstanding the provisions of any other law. if oil that has been
: from transported through the trans-Alaska pipeline is loaded on a vessel at the
pclinc terminal facilities of the pipeline, the owner and operator of the wvessel
Jniled (jointly and severally) and the Trans-Alaska Pipeline Liability Fund estab-
lall be lished by this subsection, shall be strictly liable without regard to fault in
ard to accordance with the provisions of this subsection for all damages, including
fleeted clean-up costs, sustained by any person or entity, public or private, includ-
relied ing residents of Canada, as the result of discharges of oil from such vessel.
nee or (2) Strict liability shall not be imposed under this subsection if the owner
mined
or operator of the vessel, or the Fund, can prove that the damages were
caused by an act of war or by the negligence of the United Slates or other
itcd to governmental agency. Sinct liability shall not be imposed under this
Way or subsection with respect to the claim of a damaged party if the owner or
nership operator of the vessel, or the Fund, can prove that the damage was caused
Images by the negligence of such party.
igencc.
(3) Strict liability for all claims arising out of any one incident shall not
cteo Otpg exceed 5100.000,000. The owner and operator of the vessel shall be jointly
and severally liable for the first SI4.000.000 of such claims that are allowed
the law Financial responsibility for 514.000,000 shall be demonstrated in accordance
with the provisions of section 132l(p) of Title 33 before the oil is loaded
permit The Fund shall be liable for the balance of the claims that arc allowed up to
Alaska $100.000.000 If the total claims allowed exceed 5100.000.000. they shall be
ling of. reduced proportionately. The unpaid portion of any claim may be asserieJ

and adjudicated under oihet applicable Federal or state law
509
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(4) The Trans-Alaska Pipeline Liability Fund is hereby established ax (
non-profit corporate entity that may sue and be sued in its own name. The
Fund shall be administered by the holders of the trans-Alaska pipeline
right-of-,vay under regulations prescribed by the Secretary The Fund shall
be subject to an annual audit by the Comptroller General, and a copy of the
audit shall be submitted to the Congress

(5) The operator of the pipeline shall collect from the owner of the ail at
the time it is loaded on 'he wvessel a fee of five cents per barrel The
collection shall cease when S100,000.000 has been accumulated in the Fund,
and it shall be resumed when the accumulation in the Fund falls below

S100.000.000.

(6) The collections under paragraph (5) shall be delivered to the Fund
Costs of administration shall be paid from the money paid to the Fund, and
all sums not needed for administration and the satisfaction of claims shall be
invested prudently in income-producing securities approved by the Secre-
tary. Income from such securities shall be added to the principal of the
Fund.

(7) The provisions of this subsection shall apply only to vessels engaged
in transportation between the terminal facilities of the pipeline and pom
under the jurisdiction of the United States. Strict liability under this
subsection shall cease when the oil has first been brought ashore at a port
under the jurisdiction of the United Slates

(8) In any case where liability without regard to fault is imposed pursuant
to this subsection and the damages involved were caused by the unseaworth-
iness of the vessel or by negligence, the owner and operator of the wvessel,
and the Fund, as the case may be shall be subrogated under applicable Stale
and Federal laws to the rights under said laws of any person entitled to
recovery hereunder. If any subrogee brings an action based on unseaworth-
iness of the vessel or negligence of its owner or operator, it may recover
from any affiliate of the owner or operator, if the respective owner or
operator fails to satisfy any claim by the subrogee allowed under this
paragraph. r

(9) This subsection shall not be interpreted to preempt the field of stria
liability or to preclude any State from imposing additional requirements.

(10) If the Fund is unable to satisfy a claim asserted and finally deter-
mined under this subsection, the Fund may borrow the money needed to
satisfy the claim from any commercial credit source, at the lowest available
rate of interest, subject to approval of the Secretary .

(11) For purposes of this subsection only, the term "affiliate” includes-y

(A) Any person owned or effectively controlled by the -essel owner
or operator; or
(B> Any person that effectively controls or has the power effectively
to control the vessel owner or operator by— p
(i) stock interest, or
(if) representation on *board of directors or similar body.»Jf
(ili) contract or other agreementwith other stockholders,-.

510 r
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34 Ch. 34 TRANS-ALASKA PIPKI.INK
*Note 4
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s below Delegation of Functions  Function* of (hr  in whuh the Cojvl (isiatil I- operating sr.
President under section 1.721(phl) lo I2I of LvUfd No 12418. t a Mas } lost 4°
Title Navigation and Nj»if>Mr Waters FR 208®! vi mu a» j n.ile under v. Inn
r Fund a- incorporated b> rcfcientt ir. subsei (th™® 1391 of Title J.I
nd, and of ihiv section, relating lo the demonstration
shall be of fininoal tesponstbihi) for srsvels earring tegislilitr History. For legislative htvtorv
oil loaded from ihe Tran'-Alaska pipeline, and purpov of Pub L ®3-15.". vc 1973 L S
. Sccre- delegated 10 lhe Secretar) of the Department Code Orng and Adm News, p 2417
| of the
West's Federal Practice Manual
rngaged Righls-ofwas. see $ 544®
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ler this Code of Federal Regulations
a port Liability f nd. ve 41 CFR 2® | et seq
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Not* 4

ihf com of cleaning up oil discharged fiom
Ihr pipeline inlo navigable waters dur lo the
fault of a pari). lhtv chapter m»df the pipe-
line companv absolulel) liable for anv pollu-
tion resulting from operalioo of the pipeline
and pretailed over the earlier enacted W ater

PUBLIC LANDS Ch. 34

Operator of the facilnv that caused pollution
ma> recover its cleanup costs from the United
States if the oil discharged was caused b> a
third pans arid did not involve anv fault of
the owner or operator Al>rsla Pipeline Ser-
vice Co v US, 1981. 649 F 2d 831. 227

Pollution Control Act, section 132I(iHI) of Ct ClI 297. certiorari denied 102 SCt 505
Title 33. which provides that the owner or 454 U S 9W, 70 L Ed 2d 380

§ 1654. Antitrust laws

The grant of a nghi-of-way. permil. lease, or other authorization pursuant
to this chapter shall grant no immunity from the operation of the Federal

anti-trust laws.
(Pub L 93-153, Title II. $ 205. Nov 16. 1973. ~ Slat 5S8 |

Historical Note

References in Teal. The Federal antitrust Legislative Historj. For legislative htstor>
laws referred to in teat, are classified general- and purpose of Pub L 93-153. see 1973 U.S
1) to chapter | (section 1et seq ) of Title 15. Code Cong and Adm News, p 2417

Commerce and Trade

§ 1655. Roads and airports

A right-of-way. permit, lease, or other authorization granted under
section 1652(b) of this title for a road or airstrip as a related facility of the
trans-Alaska pipeline may provide for the construction of a public road or

airstnp
(PubL. 93-153. Title Il. § 206. Nov. 16, 1973. 87 Stat 588.)

Historical Note
legislative History. For legislative histor)

and purpose of Pub L 93-153. see 1973 U.S
Code Cong and Adm News, p 2417.
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6 -im E
Lauterbach
A/8/89
Original sponsors; Pettyjohn, Collins,

Menard, et al.

1 IN THE HOUSE

2 CS FOR HOUSE BILL NO. 263 \ )

3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6  For an Act entitled: "An Act establishing a special arbitration commission

7 for claims related to the Valdez oil discharge disas-
8 ter; and providing for an effective date."

9 BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. VALDEZ DISASTER ARBITRATION COMMISSION. (@) There iIs

11 established the Valdez Disaster Arbitration Commission consisting of TfTive

12 members appointed by the governor to serve at the governor®s pleasure.

() A member of the commission must, at the time of appointment, be a

I

4 - member of the American Arbitration Association.

51 © IT the governor determines that the caseload of the commission

16 § warrants, the governor may establish additional Tfive-member panels under

17 this section. Each panel has the powers and duties of the commission, as

18 described in this Act.
19 * Sec. 2. DUTIES OF THE COMMISSION. Upon a properly presented request

20 under sec. 3 of this Act, the commission shall hold hearings andmake

21 awards for claims arising from the Valdez oil discharge disaster.

22 * Sec. 3. PRESENTATION OF CLAIMS. (@ A person who has a claim for
23 damages or the costs of containment and cleanup arising from the Valdez oil
apply to the commission in writing for arbitration

24 discharge disaster ma,

25  of the claim. A person may present a claim fora specific damage or cost,

26 limited in type or the time period to which the claim relates, and assert
27 other claims at other times or in other forums.
28 (b) ITf the coosnission determines that the person from whom damages

2 and costs are sought agrees to arbitration of the claim by the commission,
-1- CSHB 263( )
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1 the commission shall proceed under sec. A of this Act.

2 © If the commission determines that the person fromwhom damages
3 and costs are sought does not agree to arbitration of the claimby the com-
mission, the commission shall promptly notify the claimant.

5 * Sec. A. ARBITRATION PROCEDURES. (@) Arbitration by the commiosion
6 is governed by AS 09.A3.010 - 09.A3.180 (Uniform Arbitration Act), except
7 as provided in this Act.

8 ()] An arbitration award by the commission must provide that the
9 Izarbitrators' expenses and fees and the claimant®s reasonable expenses,
10 including reasonable attorney fees, incurred in the conduct of the arbitra-

1 tion, shall be paid by the person against whom the claim s brought.

2 * Sec. 5. DEFINITIONS. In this Act

i3: (¢)) commission™ means the Valdez Disaster Arbitration Commis-
sion;

15 (2) "Valdez oil discharge disaster”™ means the incident involving

16 the discharge of crude oil after the grounding of the Exxon Valdez south of
171 valdez on March 2A, 1989; the discharge of ballast water from another
18“ tanker on the subsequent weekend 1iIn order to accommodate the transfer of
Il crude oil from the Exxon Valdez to the second tanker; and attendant con-

‘0 tainment and cleanup actions.

g * Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 263( ) Jilz.
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6-1124E
Lauterbach
4/8/89

Original sponsors; Pettyjohn, Collins,
Menard, et al.

IN THE HOUSE
CS FOR HOUSE BILL. NO. 263 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
"An Act establishing a special arbitration commission

For an Act entitled:
for claims related to the Valdez oil discharge disas-

ter; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. VALDEZ DISASTER ARBITRATION COMMISSION. (€)) There is
established the Valdez Disaster Arbitration Commission consisting of five
members appointed by the governor to serve at the governor®s pleasure.

(b) A member of the commission must, at the time of appointment, be a

member of the American Arbitration Association.
©) IT the governor determines that the caseload of the commission

warrants, the governor may establish additional Tfive-meuber panels under

this section. Each panel has the powers and duties of the commission, as

described iIn this Act.

* Sec. 2. DUTIES OF THE COMMISSION. Upon a properly presented request

under sec. 3 of this Act, the commission shall hold hearings and make

discharge disaster.

* Sec. 3. PRESENTATION OF CLAIMS. (@ A person who has a claim for

damages or the costs of containment and cleanup arising from the Valdez oil

discharge disaster ma> apply to the commission 1in writing Tfor arbitration

of the claim. A person may present a claim for a specific damage or cost,

Mmited 1iIn type or the time period to which the claim relates, and assert

other claims at other times or in other forums .

() IfT the commission determines that the person from whom damages

and costs are sought agrees to arbitration of the claim by Che commission,

- 1. rcuo oail/ \
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Che commission shall proceed under sec. A of this Act.

© IT the commission determine§v that the person fromwhom damages

and costs are sought does not agrea to arbitration of theclaimby the com-

mission, the commission shall promptly notify the claimant.
* Sec. A. ARBITRATION PROCEDURES. (@) Arbitration by the commission

is governed by AS 09.A3.010 - 09.A3.180 (Uniform Arbitration Act), except

as provided in this Act.
) An arbitration award by the commission must provide that the

i arbitrators®™ expenses and Tfees and the claimant®™s reasonable expenses,

including reasonable attorney fees, incurred in the conduct of the arbitra-

shall be paid by the person against whom the claim is brought.

tion,
* Sec. 5. DEFINITIONS. In this Act
QO commission” means the Valdez Disaster Arbitration Commis-
sion ;

(2 "Valdez oil discharge disaster'™ means the incident involving

the discharge of crude oil after the grounding of the Exxon Valdez south of

Valdez on March 2A, 1989; the discharge of ballast water from another

tanker on the subsequent weekend 1iIn order to accommodate the transfer of

crude oil from the Exxon Valdez to the second tanker; and attendant con-

tainment and cleanup actions.

* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).-
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§ 09.40.310 Code of Civil Proced re § 09.40.310

Sec. 09.40.310. Third party claims. If the property taken is
claimed by any person other than the defendant, and that person
makes an affidavit oftitle to the property or the right to the possession
of it, stating the grounds of ihe title or right, and serves it upon the
peace officer taking the property while the property is still in the peace
officer’s custody, the peace officer may release the property unless the
plaintiff, on demand of the officer, indemnifies the peace officer against
the third party claim by a written undertaking approved by the clerk
of court and executed by sufficient sureties. <8 24.06 ch 101 SLA 1962)

NOTES TO DECISIONS

Stated in First Nat | Bank v, Zawodny,
Sup. Ct. Op. No. 1976 <File No. 41881, 602
P.2d 1254 (1979).

Chapter 43. Arbitration.

Article
1. Uniform Arbitration Act 09.43.010 — 09.43.180i
2. Arbitration of Small Claims i$S 09.43.190 — 09.43.2201

Article 1. Uniform Arbitration Act.

Section Section
10. Arbitration agreements valid; appli- 100. Fees and expenses of arbitration
cation of article 110. Confirmation of an award
20. Proceedings to compel or stay arbi- 120. Vacating an award
tration 130. Modification or correction of award
30. Appointment of arbitrators by court by court
40. Majority action by arbitrators 140. Judgment or decree on award
50. Hearing 150. Applications to court
60. Representation by attorney 160. Appeals
70. Witnesses, subpoenas, depositions 170. Court, jurisdiction
80. Award 180. Short ttle

90. Modification of award by arbitrators

Cross references. — Forcourt rule pro-
vision on arbitration and award as an
uffirtrmtive defense, see Civ. R. 8(c».

NOTES TO DECISIONS

Public policy in Alaska favors arbi-
tration as a means of resolving disputes
without  court interference. Arctic
Contractors v. State, Sup Ct. Op. No 1420
'File Nos 2595, 2657'. 564 P 2d 3011977".
nfi*d on other grounds. Sup Ct Op No
1557, 573 P 2d 1385 '1978'

And U demonstrated by adoption of
this orticle. — Alaska's strung public pol-
icy in favor of arbitration is demonstrated
by the adoption of this orticle. Modern
Constr., Inc v Barce. Inc., Sup. Ct Op. No.
1336 'File No 3060i. 556 P 2d 528 11976)

159
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§ 09.40.310 Code of Civil Procedure § 09.40.310

Sec. 09.40.310. Third party claims. If the property taken is
claimed by any person other than the defendant, and that person
makes an affidavit oftitle to the property or the right to the possession
of it, stating the grounds of the title or right, and serves it upon the
peace officer taking the property while the property is still in the peace
officer's custody, the peace officer may release the property unless the
plaintiff, on demand of the officer, indemnifies the peace officer against
the third party claim by a written undertaking approved by the clerk
of court and executed by sufficient sureties. (§ 24.06 ch 101 SLA 1962)

NOTES TO DECISIONS

Stated in First Nat'l Bank v. Zawodnv.
Sup. Ct. Op. No. 1976 tFile No. 4188), 602
P 2d 1254 (19791.

Chapter 43. Arbitration.

Article
1. Uniform Arbitration Act I8S 09.43.010 — 09.43.180>
2. Arbitration of Small Claims (&> 09.43.190 — 09.43.220)

Article 1. Uniform Arbitration Act.

Section Section
10. Arbitration agreements valid: appli-  100. Fees and expenses of arbitration
cation of article 110. Confirmation of an award
20. Proceedings to compel or stay arbi- 120. Vacating an award
tration 130. Modification or correction of award
30. Appointment of arbitrators by court by court
40 Majority action by arbitrators 140. Judgment or decree on award
50 Hearing 150. Applications to court
60. Representation by attorney 160. Appeals
70 Witnesses, subpoenas, depositions 170. Court, jurisdiction
60. Award 180. Short title

90. Modification of award bv arbitrators

Cross references. — For court rule pro-
vision on arbitration and award as an
affirmative defense, see Civ. R. 8(ci.

NOTES TO DECISIONS

Public policy in Alaska favors arbi-
tration as a means of resolving disputes
without court interference. Arctic
Contractors v State. Sup Ct. Op. No 1420
'File Nos. 2595, 2657>. 564 P 2d 30<1977>.
affd on other grounds, Sup. Ct. Op No.
1557. 573 P.2d 1385 .1978i

And is demonstrated by adoption of
this article. — Alaska's strong public pol-
icy in favor of arbitration is demonstrated
by the adoption of this urticle. Modem
Constr , Inc v. Barce. Inc., Sup. Ct Op. No.
1336 (File No. 30601, 556 P 2d 528 <1976).



09.43 art. 1

Freedom to contract for arbitration
terms. — In the absence of statutory
restrictions, parties are free to contract for

Collateral references. — 5 Am. Jur.
2d. Arbitration and Award, i 1et seq.

6 C.J.S., Arbitration, S 1 et seq.

Resolving real estate disputes through
arbitration, 27 Am. Jur. Trials, pp.
621-678.

Validity of state statutory provisions for
arbitration of labor disputes, as against
the objection of delegation of legislative
power without setting up adequate stan-
dards to guide the administrative agencv,
9 ALR2d 871.

Quotient arbitration award or appraisal,
20 ALR2d 958.

Matters arbitrable under arbitration
provisions of collective labor contract. 24
ALR2d 752.

Equity jurisdiction to determine valu-
ation. where arbitration or appraisal has
failed, under long-term lease providing for
appraisal of premises and fixing rental
value at stated intervals. 26 ALR2d 744.

Arbitrator's viewing or visiting prem-
ises or property alone as misconduct jus-
tifying vacation ofaward. 27 ALR2d 1160.

Laches or statute of limitations as bar to
arbitration under agreement, 37 ALR2d
1125.

Arbitration provisions of employment
contract providing for severance or
dismissal pay. 40 ALR2d 1052.

Contract providing that it is governed
by or subject to rules or regulations of a
particular trade, business, or association
as incorporating agreement to arbitrate.
41 ALR2d «72.

Validity and effect of arbitration
agreement provision that, upon one
party's failure to appoint arbitrator,

controversy may be determined by
arbitrator appointed by other panv. 47
ALR2d 1346.

Arbitrator's consultation with outsider
or outsiders as misconduct justifying vaca-
tion of award. 47 ALR2d 1362.

Effect of vacancy through resignation,
withdrawal, or death of one of multiple
arbitrators on authority of remaining
arbitrators to render award, 49 ALR2d
900.

Constitutionality of arbitration stat-
utes, 55 ALR2d 432.

Death of party to arbitration agreement
before award as revocation or termination
of submission. 63 ALR2d 754

Alaska Statutes

09.43 art. 1

the terms ofarbitration they desire. Board
of Educ v Ewig, Sup. Ct. Op. No. 2048
(File No. 42531 609 P.2d 10 <1980).

Arbitration of disputes within close cor-
poration. 64 ALR2d 643.

Construction and application of provi-
sions of general arbitration statutes
excluding from their operation contracts
for labor or personal services, 64 ALR2d
1336.

Disqualification ofarbitrator by court or
stay of arbitration proceedings prior to
award, on ground of interest, bias, preju-
dice. collusion, or fraud of arbitrators, 65
ALR2d 755.

Power ofpresident ofcorporation to com-
mence or to carry on arbitration pro-
ceedings, 65 ALR2d 1321.

Power of arbitrators to award injunc-
tion. 70 ALR2d 1055.

Dissolved corporation’s power to partici-
pate in arbitration proceedings, 71 ALR2d
1121,

Agreement to arbitrate future
controversies as binding on infants, 78
ALR2d 1292.

Covenant in lease to arbitrate, or to sub-
mit to appraisal, as running with the
leasehold so as to bind assignee, 81 ALR2d
804.

Necessity that arbitrators, in making
awards, make specific or detailed findings
of fact or conclusions of law. 82 ALR2d
969.

Time for impeaching arbitration award.
85 ALR2d 779.

Claim offraud in inducement of contract
as subject to compulsory arbitration clause
contained in contract, 91 ALR2d 936.

Appealability of order or decree com-
pelling or refusing to compel arbitration,
94 ALR2d 1071.

Discovery in aid of arbitration pro-
ceedings, 98 ALR2d 1247.

Enforcement of contractual arbitration
clause as affected by expiration of contract
prior to demand for arbitration. 5 ALR3d
1008.

Confirming or setting aside award,
appealability of judgment confirming or
setting aside arbitration award. 7 ALR3d
608.

Availability and scope of declaratory
judgment actions in determining rights of
parties, or powers and exercise thereof by
arbitrators, under arbitration agreements.
12 ALR3d 854.

160
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§ 09.43.010 Code of Civil Procedure § 09.43.010

Validity and effect, and remedy in
respect, of contractual stipulation to sub-
mit disputes to arbitration in another
jurisdiction. 12 ALR3d 892.

Validity and construction of provision
for arbitration ofdisputes as to alimony or
support payments, or child visitation or
custody matters. 18 ALR3d 1264.

Municipal corporation's power to submit
to arbitration. 20 ALR3d 569.

Validity and enforceability of provision
for binding arbitration, and waiver
thereof. 24 ALR3d 1325.

Necessity and sufficiency of notice of
and hearing in proceedings before
appraisers and arbitrators appointed to
determine amount of loss. 25 ALR3d 680.

Delay in asserting contractual right to
arbitration as precluding enforcement
thereof. 25 ALR3d 1171.

Waiver, or estoppel to assert, substan-
tive right or right to arbitrate as ques.ion
for court or arbitrator, 26 ALR3d 604.

Breach or repudiation of collective libor
contract as subject to, or as affecting right
to enforce, arbitration provision in
contract, 29 ALR3d 688.

Breach or repudiation of contract as
affecting right to enforce arbitration
clause therein. 32 ALR3d 377.

Participation in arbitration proceedings
as waiver of objections to arbitrabilitv. 33
ALR3d 1242.

Power of arbitrator to correct, or power
of court to correct or resubmit, nonlabor
award because of incompleteness or failure
to pass on ull matters submitted, 36
ALR3d 939.

Setting aside arbitration award on
ground of interest or bias ofarbitrators. 56
ALR3d 697.

Construction and effect ofcontractual or
statutory provisions fixing time within
which arbitration award must be made, 56
ALR3d 815.

Liability of parties to arbitration for
costs, fees, and expenses, 57 ALR3d 633.

Privileged nature of communications

made in course of grievance or arb -ation
procedure provided for by collective bar-
gaining agreement, 60 ALR3d 1041

State court's power to consolidate arbi-
tration proceedings, 64 ALR3d 528.

Validity and construction of statutes or
ordinances providing for arbitration of
labor disputes involving public employees.
68 ALR3d 885.

Demand for or submission to arbitration
as affecting enforcement of mechanics'
hen, 73 ALR3d 1042.

Filing of mechanics' lien or proceeding
for its enforcement as affecting right to
arbitration. 73 ALR3d 1066.

Refusal of arbitrators to receive evi-
dence, or to permit briefs or arguments, on
particular issues as grounds for relief from
award, 75 ALR3d 132.

Admissibility ofaffidavit or testimony of
arbitrator to impeach or explain award, 80
ALR3d 155.

Modern status of rules respecting con-
currence of all arbitrators as condition of
binding award under private agreement
not specifying unanimity, 83 ALR3d 996.

Arbitration of medical malpractice
claims. 84 ALP.3d 375.

Arbitrator's power to award punitive
damages, 83 ALR3d 1037.

Statute of limitations as bar to arbi-
tration under agreement, 94 ALR3d 533.

Conflict of laws as to validity and effect
of arbitration provision in contract for pur-
chase or sale of goods, products, or ser-
vices. 95 ALR3d 1145.

Defendant's participation in action as
waiver of right to arbitration of dispute
involved therein. 98 ALR3d 767.

Appealability of state court's order or
decree compelling or refusing to iompel
arbitration. 6 ALR4th 652.

Claim of fraud in inducement ofcontract
as subject to compulsory arbitration clause
contained in contract. 11 ALR4th 774.

Validity of statute or rule providing for
arbitration of fee disputes between attor-
neys and their clients, 17 ALR4th 993.

Sec. 09.43.010. Arbitration agreements valid; application of
article. A written agreement to submit an existing controversy to
arbitration or a provision in a written contract to submit to arbitration
a subsequent controversy between the parties is valid, enforceable and
irrevocable, except upon grounds \. hich exist at law or in equity for the
revocation of a contract. However. AS 09.43.010 — 09.43.180 do not
apply to a labor-management contract unless they are incorporated
into the contract by reference or their application is provided for by
statute. <8 1ch 232 SLA 1968; am § 3 ch 113 SLA 1972>

161



§ 09.43.020

Cross references. — For arbitration
agreements under Public Employment
Relations Act, see AS 23.40.20010.

NOTES TO
Section applicable to option to
arbitrate. — An option to arbitrate in a

written contract is a provision in a written
contract to submit a controversy to arbi-
tration and is thus literally within the
meaning of this section which states that
such a provision is valid. Willis Flooring.
Inc. v. Howard S. Lease Constr. Co. &
Assocs., Sup. Ct. Op. No. 2598 tFile No.
6736). 656 P.2d 1184 U983>.

Alaska Statutes

§ 09.43.020

Legislative history reports. — For
report on ch. 232. SLA 1968 iHB 212 am
FCCi, see 1968 House Journal, p 861

DECISIONS

Cited in Harold’s Trucking v. Kelsev,
Sup. Ct. Op. No. 1739 'File No. 3695). 584
P.2d 1128 11978); Alaska Stale Hous.
Auth. v. Rilev Pleas, Inc.. Sup. CI. Op. No.
1765 (File No. 3208), 586 P.2d 1244119781;
Citv of Fairbanks v. Rice. Sup. Ct. Op No
2354 (File No. 4951). 628 P.2d 565 (1981);
Masden v. University of Alaska. Sup. Ct.
Op. No. 2421 (File No. 52911 633 P.2d
1374 11981 .

Sec. 09.43.020. Proceedings to compel or stay arbitration, (a)
On application of a party showing an agreement described in AS
09.43.010, and the opposing party’ refusal to arbitrate, the court shall
order the parties to proceed with arbitration, but ifthe opposing party
denies the existence of the agreement to arbitrate, the court shall
proceed summarily to the determination of the issue and if the
agreement is found to exist shall order arbitration.

<> On application, the court may stay an arbitration proceeding
commenced or threatened on a showing that there is no agreement to
arbitrate. The issue, when in substantial and bona fide dispute, shall
be immediately and summarily tried and the stay ordered if no
agreement is found .o exist. If found for the opposing party, the court
shall order the parties to proceed to arbitration.

(c) Ifan issue subject to arbitration under the alleged agreement is
involved in an action or proceeding pending in a court having jurisdic-
tion to hear applications under (a) of this section, the application shall
be made in that court. Otherwise the application may be made in any
court of competent jurisdiction.

(d) An action or proceeding involving an issue subject to arbitration
shall be stayed ifan order for arbitration or an application for the order
has been made under this sec .on or, ifthe issue is severable, the stay
may be with respect to the issue c-ly.

(e) An order for arbitration may not be refused on the ground that
the claim in issue lacks merit or because a fault or ground for the
claims sought to be arbitrated has not been shown. <8 1 ch 232 SLA

1968)

NOTES TO DECISIONS

Arbitrability to be determined prior
to rendition of nwurd. — Tins section
provides for court determination of the
issue of arbitrability prior to rendition of

an award and before the parties have sub-
jected themselves to the effort and expense
ofarguing the merits of the dispute to the
panel University of Alaska v Modern
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Constr., Inc.. Sup. Ct. Op No 1048 «ilr Modern Constr. Inc.. Sup. Ct. Op. No

No 197"i. 522 P 2d 1132 U974>. 1048 «File No 1977i.522 P.2d 1132119741
Possibility of waiver or estoppel Applied in Anchorage Daily News, Inc.

where party fails to seek court review . Anchorage Times Publishing Co. Sup

of the arbitrators' decision on Ct Op No. 2393 iKile No. 49661 631 P 2d

arbitrability until after rendition of 500 1198ti.

award. — See University of Alaska v.

Sec. 09.43.030. Appointmentofarbitrators by court. Ifthe arbi-
tration agreement provides a method of appointment of arbitrators,
this method shall be followed. 1fno method of appointment is provided,
or if the agreed method fails or for any reason cannot be followed, or
when before the hearing an arbitrator appointed fails or is unable to
act and a successor has not been appointed, the court on application of
a party shall appoint one or more arbitrators. An arbitrator so
appointed has all the powers of one specifically named in the
agreement. (8§ 1ch 232 SLA 1968)

Sec. 09.43.040. Majority action by arbitrators. The powers ofthe
arbitrators may be exercised by a majority unless otherwise provided
by the agreement or by AS 09.43.010 — 09.43.180. (§8 1 ch 232 SLA

1968)

Sec. 09.43.050. Hearing. Unless otherwise provided by the
agreement,

(1)  the arbitrators shall set a time and place for the hearing and
cause notification to the parties to be served personally or by registered
mail not less than five days before the hearing; appearance at the
hearing waives the notice; the arbitrators may adjourn the hearing
from time to time as necessary and, on request of a party and for good
cause or upon their own motion, may postpone the hearing to a time not
later than the date fixed by the agreement for making the award unless
the parties consent to a later date; the arbitrators may hear and deter-
mine the controversy upon the evidence produced notwithstanding the
failure of a properly notified party to appear;

(21 the parties are entitled lo be heard, to present evidence material
to the controversy and to cross-examine witnesses appearing at the
hearing;

(3) the hearing shall be conducted by all the arbitrators but a major-
ity may determine any question and render a final award; if, during the
course of the hearing, an arbitrator for any reason ceases to act, the
remaining arbitrator or arbitrators appointed to act as neutrals shall
continue with the hearing and determination of the controversy. i§ 1
ch 232 SLA 1968)

Sec. 09.43.060. Representation by attorney. A party has the
right to be represented by an attorney at a proceeding or hearing under
this chapter. A waiver ofthe right before the proceeding or hearing is
ineffective. (8 1ch 232 SLA 1968)
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$ 09.43.070

Sec. 09.43.070. Witnesses, subpoenas, depositions, (a) The
arbitrators may cause to be issued subpoenas for the attendance of
witnesses and for the production of books, records, documents and other
evidence, and have the power to administer oaths. Subpoenas shall be
served, and upon application to the court by a party or the arbitrators,
enforced in the manner provided by law for the service and
enforcement of subpoenas in a civil action.

(b) On application ofa party and for use as evidence, the arb’trators
may permit a deposition to be taken, in the manner and upon the terms
designated by the arbitrators, of a witness who cannot be subpoenaed
or is unable to attend the hearing.

(c) All provisions of law compelling a person under subpoena to
testify are applicable.

(d) Fees for attendance as a witness shall be the same as for a wit-
ness in the superior court. (§ 1ch 232 SLA 1968)

Sec. 09.43.080. Award, (@) The award shall be in writing and
signed by the arbitrators joining in the award. The arbitrators shall
deliver a copy to each party personally or by registered mail, or as
provided in the agreement.

(b)  An award shall be made within the time fixed by the agreement
or, if not so fixed, within the time the court orders on application of a
party. The parties may extend the time in writing either before or after
the expiration of the time. A party waives the objection that an award
was not made within the time required unless the party notifies the
arbitrators of the objection before the delivery of the award to that
party. (§ 1ch 232 SLA 1968)

NOTES TO DECISIONS

The law favorn arbitration with a
minimum ofcourt interference. Univer-
sity of Alaska v. Modern Constr.. Inc., Sup.
Cl Op. No. 1048 'File No. 1977). 522 P 2d
1132 11974); Board of Educ. v. Ewig, Sup.
Ct Op No 2043 (File No 4253i. 609 P.2d
10H980).

W henever possible an arbitration
mward rendered in the form required
by this section is presumptively valid
and shall be upheld without inquiry into
tFc merit of the dispute. University of
Alaska v. Modem Constr. Inc.. Sup Ct
Op. No. 1048 (File No 1977), 522 P.2d
1132(1974).

Subsection <a>sets out the minimum
requirement* as to the form of an

award. University of Alaska v. Modem
Constr.. Inc., Sup. Ct, Op, No. 1048 (File
No. 19771. 522 P 2d 1132 (1974).

Wrritten findings and conclusions not
required. — The language in subsection
'Oi does not require the arbitrators to sub-
mit written findings of fact or conclusions
of law University of Alaska v Modem
Constr.. Inc.. Sup. Ct. Op. No. 1048 (File
No. 19771. 522 P.2d 1132 (1974)

Authority to fashion remedies. —
There is ample authority for the proposi-
tion thut arbitrators generally have
authurity to fashion any remedy necessary
to the resolution of the dispute. Board of
Educ. v. Ewig, Sup. Ct. Op. No. 2048 iFile
No. 4253i. 609 P.2d 10(1980).

Sec. 09.43.090. Modification of award by arbitrators. On appli-
cation to the arbitrators by a party or. if an application to the court by
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a party is pending under AS 09.43.110 — 09.43.130 on submission to
the arbitrators by the court under the conditions the court may order,
the arbitrators may modify or correct the award upon the grounds
stated in AS 09.43.130(a)( 1) and (3), or for the purpose of clarifying the
award. An application to the arbitrators by a party shall be made
within 20 days after delivery of the award to the applicant. Written
notice of the application shall be given promptly to the opposing party,
stating that objections to the application must be served within 10 days
from the notice. A modified or corrected award is subject to the provi-
sions of AS 09.43.110 — 09.43.130. (8 1ch 232 SLA 1968)

NOTES TO DECISIONS

Superior court authorized to order  University of Alaska v. Modern Constr.,
clarification. — This section clearly Inc., Sup. Ct. Op. No. 1048 (File No. 1977),
authorizes the superior court to return an 522 P.2d 1132 H974l.
award to the arbitrators for clarification.

Sec. 09.43.100. Fees and expenses of arbitration. Unless,
otherwise provided in the agreement to arbitrate, the arbitrators’
expenses and fees, together with other expenses, not including counsel
fees, incurred in the conduct of the arbitration, shall be paid as pro-
vided in the award. (8 1 ch 232 SLA 1968)

NOTES TO DECISIONS

Ordinarily attorney's fees are not the arbitration process. Harold’s Trucking
awarded where matters are submitted  v. Kelsey. Sup. Ct. Op. No. 1739 (File No.
to arbitration. This is consistent with the ~ 3695), 584 P.2d 1128(1978).
strong public policy favoring arbitration, Award of attorney’s fees held
which would be seriously undercut if a proper. — See Harold's Trucking v.
party could obtain attorney’s fees merely  Kelsey, Sup. Ct. Op. No. 1739 (File No.
by filing a complaint as an initial step in  3695i, 584 P.2d 1128 (1978).

Sec. 09.43.110. Confirmation of an award. Upon application ofa
party, the court shall confirm an award unless within the time limits
imposed by AS 09.43.120 and 09.43.130 grounds are urged for vacating
or modifying or correcting the award, in which case the court shall
proceed as provided in AS 09.43.120 and 09.43.130. (S 1ch 232 SLA
1968)

NOTES TO DECISIONS

Applied in Willis Flooring, Inc. v. Sup. Ct. Op. No. 25981File No. 6736), 656
Howard S. Lease Constr. Co. & Assoes., P.2d 1184 (19831.
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§ 09.43.120

Sec. 09.43.120. Vacating an award, (a) On application of a party,
the ccurt shall vacate an award if

(1) the award was procured by fraud or other undue means;

(2) there was evident partiality by an arbitrator appointed as a neu-
tral or corruption in any of the arbitrators or misconduct prejudicing
the rights of a party;

(3) the arbitrators exceeded their powers;

(4) the arbitrators refused to postpone the hearing upon sufficient
cause being shown for postponement or refused to hear evidence mate-
rial to the controversy or otherwise so conducted the hearing, contrary
to the provisions of AS 09.43.050, as to prejudice substantially the
rights of a party; or

(5) there was no arbitration agreement and the issue was not
adversely determined in proceedings under AS 09.43.020 and the party
did not participate in the arbitration hearing without raising the objec-
tion.

(b) The fact that the relief is such that it could not or would not be
granted by a court of law or equity is not ground for vacating or
refusing to confirm the award.

(c) An application under this section ohall be made within 90 days
after delivery of a copy of the award to the applicant. However, if the
application is predicated upon corruption, fraud or other undue means
by either the opposing party or an arbitrator, it shall be made within
90 days after the grounds are known or should have been known.

(d) In vacating the award on grounds other than those stated in
(a)(5) of this section the court may order a rehearing before new
arbitrators chosen as provided in the agreement, or in the absence of
a provision in the agreement, by the court in accordance with AS
09.43.030, or, ifthe award is vacated on grounds set out in (a)(3) or (4)
of this section, the court may order a rehearing before the arbitrators
who made the award or their successors appointed in accordance with
AS 09.43.030. The time within which the agreement requires the
award to be made is applicable to the rehearing and commences from
the date of the order.

te) If the application to vacate is denied and no motion to modify or
correct the award is pending, the court shall confirm the award. i§ |
ch 232 SLA 1968)

NOTES TO DECISIONS

This section and AS 09.43.130 define  except on questions of arbitrability.

the superior court’s power to review
and either vacate or modify ai arbitration
award. Alaska State Hous. Auth. v. Riley
Pleas, Inc., Sup. Ct. Op. No. 1765 iFile No.
3208), 586 P.2d 1244 (1978).

An arbitrator's miscor. itruction of a
contractis not open to judiciul review,

Alaska State Hous. Auth. v Riley Pleas,
Inc.. Sup. Ct. Op. No, 1765'File No. 3208),
586 P.2d 1244 «1978).

No review for gTos9 errors. — The
"fraud or other undue means" standard of
this section does not authorize review for
gross errors. Alaska State Hous. Auth. v.



>.43.120

a party.

¢ a neu-
udicing

ITicient
i mate-
mtrary
lly the

as not
e party
? objec-

not be
ing or

0 days
. if the
means
within
\n.
ted in
e new
mnee of
th AS
or (4)
rators
?with
*5 the
from

lifv or
(8 1

ibility.
Pleas.
3208i.

- The
lard of
cw for
uth .

«

§ 09.43.120

Riley Pleas. Inc.. Sup. Ct. Op. No. 1765
(File No. 32081. 586 P.2d 1244 (19781.

There is a substantial difference be-
tween procurement of an award by fraud
or other undue means and an award in
which the arbitrators have allegedly made
large mistakes. The former instances
connote affirmative wrongdoing by a party
to the arbitration and often by an
arbitrator; gross error carries no such
connotation. Moreover, fraud or undue
means in the procurement of an award
does not require a review on the merits of
the controversy; a review for gross errors is
a review on the merits. Alaska State Hous.
Auth. v. Rilev Pleas, Inc., Sup. Ct. Op. No.
1765 (File No. 3208). 586 P.2d 1244 (19781

Proceedings not rcviewable for evi-
dentiary sufficiency. — Since arbi-
tration proceedings are not required by
rtatute or by the rules of the American
Arbitration Association to be conducted on
the record, it is not possible to review them
for evidentiary sufficiency. Alaska State
Hous. Auth v. Rilev Pleas, Inc., Sud. Ct.
Op. No. 1765 (File No. 3208), 580 P.2d
1244 (19781.

This article evinces a strong public
policy in favor of arbitration. Univer-
sity of Alaska v. Modern Constr.. Inc.. Sup.
Ct. Op. No. 1048 (File No. 1977*. 522 P 2d
1132 (1974i.

The power of arbitrators are
confined to those conferred upon them
by the arbitration agreement, subject,
ofcourse, to further limitations imposed by
the law of the jurisdiction. University of
Alaska v. Modern Constr.. Inc., Sup. Ct.
Op No. 1048 (File No. 1977». 522 P2d
1132(19741.

A particular claim may be arbitrable
although it is not so designated by
"clear and unequivocal" contract lan-
guage. University of Alaska v. Modern
Constr., Inc., Sup. Ct. Op. No. 104** (File
No. 19771. 522 P.2d 1132 (1974-

Ambiguous contract terms may be
construed in favor of arbitrability
where such construction is not obviously
contrary to the parties' intent, especially
where the party contesting arbitrability
drafted the contract. University of Alaska
v. Modem Constr., Inc.. Sup. Ct Op. No
1048 (File No. 1977(.522 P 2d 1132 <1974».

Claim not arbitrable. — Where the
parties have clearly agreed to arbitrate
only those "disputes arising in connection
with this contract" o particular claim is
not arbitrable if it is nowhere mentioned
in the contract. University of Alaska v
Modern Constr., Inc. Sup Ct Op No
1048 iFile No 1977».522 P 2d 1132 (19741

Code of Civil

Procedi'rf. 5 09.43.120

The question of whether the
arbitrator exceeded his power in
ordering monetary damages can be
appealed BourdofEduc v Ewig, Sup. Ct.
Up No. 2048 (File No. 42531, 609 P 2d 10
11980).

Question on review. — When an
award is attacked under this article on the
grounds that the arbitrators exceeded
their powers through erroneous interpre-
tation ofthe contract, the reviewing court
should determine whether the con-
struction of the contract made by the
arbitrators is a reasonably possible one
that can seriously be made in the context
in which the contract was made. Univer-
sity of Alaska v. Modem Constr., Inc., Sup.
Ct. Op No 1048 (File No 1977i, 522 P.2d
1132 <1974», Anchorage Medical & Surgi-
cal Clinic v. James. Sup Ct. Op. No. 1333
(File No 2780i, 555 P.2d 1320 (1976».

Stated affirmatively, if all fair and rea-
sonable minds would agree that the con-
struction of the contract made by the
arbitrators was not possible under a fair
interpretation of the contract, then the
court would be bound to vacate or refuse to
confirm the award. University of Alaska v.
Modern Constr.. Inc., Sup. Ct. Op. No.
1048'FileNo. 1977i.522 P 2d 1132(1974);
Anchorage Medical & Surgical Clinic v.
James. Sup. Ct. Op. No. 1333 (File No.
2780*. 555 P 2d 1320 11976'".

Arbitrators' interpretation entitled
to significant weight. — The arbitrators’
interpretation of what is submitted to
them is entitled to significant weight
Anchorage Medical & Surgicul Clinic v.
James. Sup. Ct. Op No. 1333 'File No.
2780i, 555 P.2d 1320 11976

Arbitrators generally need not
follow applicable law when deciding
issues. — The general rule in both statu-
tory and common-law arbitration is that
arbitrators need not follow otherwise
applicable law when deciding issues
properly before them, unless they are
commanded to do so by the terms of the
arbitration agreement. University of
Alaska v, Modern Constr.. Inc. Sup Ct
Op No 1048 (File No 1977». 522 P2d
1132 '19741: Anchorage Medical & Surgi-
cal Clinic v James, Sup Ct Op. No. 1333
'File No 2780i, 555 P 2d 1320 +1976*

Authority to fashion remedies. —
There i» ample authority for the proposi-
tion that arbitrators generally have
authori / to fashion any remedy necessary'
to the resolution of the dispute Board of
Educ v Ewig, Sup Ct Op. No 2048'File
No 4253'. 609 P 2d 10 -1980'
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Arbitrators held not to have
exceeded their powers by awarding
compensation based upon the claims of a
party's subcontractors, who were not
parties to the contract. |"mversity of
Alaska v Modem Constr . Inc.. Sup Ct
Op. No 1048 ifil. No 19T71. 522 P.2d

A laska Statutes

§ 09.43.130

the arbitration hearing. Alaska State
Hous Auth. v Riley Pleas. Inc. Sup. Ct.
Op. No 1765 iKile No 3208i. 586 P2d
1244 U978).

Cited in Kodiak Oilfield Haulers. Inc. v
Local 879. Hotel L'nion. Sup Ct. Op No
2471 iKile No 5758). 641 P 2d 11 (1982).

Applied in Masden v. University of
Alaska. Sup. Ct. Op. No. 2421 <File No.
5291). 633 P 2d 1374 '1981).

1132 119741

Right to object to the alleged bias of
an arbitrator was waived where the
objecting party did not raise the matter at

Sec. 09.43.130. Modification or correction of award by court.
(a) On application made within 90 days after delivery ofa copy of the
award to the applicant, the court shall modify or correct the award if

(1) there was an evident miscalculation of figures or an evident
mistake in the description of a person, thing or property referred to in
the award;

<2) the arbitrators have awarded upon a matter not submitted to
them and the award may be corrected without ufiecting the merits of
the decision upon the issues submitted; or

f3) the award is imperfect in a matter of form not affecting the
merits of the controversy.

(b) If the application is granted, the court shall modify and correct
the award to effect its intent and shall confirm the award as modified
and corrected. Otherwise, the court shall confirm the award as made.

<c) An application to modify or correct an award may bejoined in the
alternative with an application to vacate the award. i$ | ch 232 SLA

1968)

NOTES TO DECISIONS

This section and AS 09.43.120 define
the superior court's power to review
and either vacate or modify an arbitration
award. Alaska State Hous Auth v Rilcv
Plrju. Inc .Sup Ct Op No. 1765'Kile No
3208". 586 P.2d 1241 <19781.

An arbitrator's misconstruction of a
contract is not open to judicial review,
except on questions of arbitrability
Alaska State Hous Auth v Riley Plea*.
Inc.Sup Ct Op No 1765'KileNo 3208).
586 P2d 1244 (1978"

Proceedings not reviewable for evi-
dentiary' sufficiency. — Since arbi
tration proceeding* are not required by
*uuute or by the rules of the American
Arbitration Association to be conducted on
the record, it is not possible to review them
for evidentiary sufficiency Alaska State
Hous Auth v Riley Pleas. Inc. Sup Ct

Op No 1765 'Kile No 3208'. 586 P2d
1244 '1978)

Errorcalling for modification or cor-
rection must be manifestly clear. —
Given the presumption that arbitration
awards rendered in proper form are valid
and the evident mistake™ prerequisite
language of subsection ‘'a*, it follows that
the error which colls for modification or
correction of an arbitration award must be
manifestly clear Anchorage Medical &
Surgical Clinic v. James. Sup Ct. Op. No
1333) Kile No 2780). 555 P 2d 1320) 1976)

Arbitrators' interpretation entitled
to significant weight. — The arbitrators'
interpretation of what is submittrd to
them is entitled to significant weight
Anchorage Medical & Surgical Clinic v
James, Sup Ct Op No 1333 'Kile No
2780*. 555 P 2d 1320 11976)
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Sec. 09.43.140. Judgment or decree on award. Upon the
granting of an order confirming, modifying or correcting an award, a
judgment or decree shall be entered in conformity with the award and
be enforced as any other judgment or decree. Costs of the application
and of the proceedings subsequent to the application, and dis-
bursements may be awarded by the court. <€ 1ch 232 SLA 1968)

NOTES TO DECISIONS

Award of attorney's fees held Cited in Harold's Trucking v. Kelsev,
proper. — See Anchorage Medical & Sur-  Sup. Ct. Op. No 1739 (File No. 3695i, 58*4
gical Clinic v. James, Sup. Ct. Op. No. P.2d 1125(1978).

1333 (File No. 2780). 555 P.2d 1320< 1976).

Sec. 09.43.150. Applications to court. An application to the court
under AS 09.43.010 — 09.43.180 shall be by motion and shall be heard
in the manner and upon the notice provided by law or rule of court for
the making and hearing of motions. Unless the parties have agreed
otherwise, notice of an in iial application for an order shall be served
in the manner provided ly law for the service of a summons in an
action. (§ 1ch 232 SLA L,M8)

Cro*g references. — For court rules on
service of motions and service procedures,
see Civ. R. ?7(ai nnd Civ. R. 5.

Sec. 09.43.160. Appeals, la) An appeal may be taken from

ill an order denying an application to compel arbitration made
under AS 09.43.020;

(2) an order granting an application to stav arbitration made under
AS 09.43.020(b);

(3) an order conforming or denying confirmation of an award;

(4) an order modifying or correcting an award;

<5) an order vacating an award without directing a rehearing; or

(6) a judgment or decree entered under the provisions of AS
09.43.010 — 09.43.180.

(b)  The appeal shall be taken in the manner and to the same extent
as from orders or judgments in a civil action. (8 1ch 232 &LA 1968)

Sec. 09.43.170. Court, jurisdiction. In AS 09.43.010 — 09.43.180,
the term "court” means the superior court of this state. The making of
an agreement described in AS 09.43.010 providing for arbitration in
this state confers jurisdiction on the superior court to enforce the
agreement unde AS 09.43.010 — 09.43.180 and to enter judgment on
an award under the agreement. <€ 1ch 232 SLA 1968)

Sec. 09.43.180. Short title. AS09.43.010 — 09.43.180 may be cited
as the Uniform Arbitration Act. <8 1ch 232 SLA 1968; am § 1ch 94
SLA 1972)
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subsequent recording. Whenever the lien is discharged, it is the duty

sare to
msection: of the recorder, when requested, torecord the transcriptof an order,
entry of satisfaction of judgment, orother proceeding of record
equired whereby it appears that the lien has been discharged. (§ 7.05 ch 101
ivalent SLA 1962)
lex and
Reviaor's notes. — Minor word because of the enactment of ch. 161, SLA
. changes related to the recording of docu-  1988.
in of a ments were made in this section in 1988
i to the
>2 SLA Chapter 43. Arbitration.
87; am Article
1. Uniform Arbitration Act (85 09.43.160, 09.43.170)
hat year NOTES TO DECISIONS
o change
ember of Cited in City of Valdex v. 18.99 acres,
mnee basf Sup. Ct. Op. No. 2834 (File No. 6940), 686
r"Apnl P.2d 682 (1984).
Article 1. Uniform Arbitration Act.
Section
160. Appeals
170. Court, jurisdiction
Sec. 09.43.160. Appeals, (a) An appeal may be taken from
(1) an order denying an application to compel arbitration made un-
der AS 09.43.020;
(2) an order granting an application to stay arbitration made under
AS 09.43.020(b);
(3) an order confirming or denying confirmation of an award;
ice on a (4) an order modifying or correcting an award;
Corp V. (5) an order vacating an award without directing a rehearing; or
rio 3154 (6) a judgment or decree entered under the provisions of AS
987> 09.43.010 — 09.43.180.
(b) The appeal shall be taken in the manner and to the same extent
ached, as from orders or judgments in a civil action. (§ 1ch 232 SLA 1968)
of the
.ached, Editor’s notes. — this section is set
nt has out above to correct a minor error in the
leliver main pampbhlet.
ch the L
te tn a Sec. 09.43.170. Court, jurisdiction. In AS 09.43.010 — 09.43.180,
'ed the the term "court” means the court with jurisdiction in thL state. The
ibéd in making of an ngreement described in AS 09.43.010 providing for arbi-
i after- tration in this sta.» confers jurisdiction on the court to enforce the
of the ngreement under AS 09.43.010 — 09.43.180 und to enter judgment on
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§ 09.45.010 Alaska Statutes Supplement § 09,45.015

an award under the agreement. (8 | ch 232 SLA 1968; am § 4 ch 38
SLA 1987; am 8 4 ch 38 SLA 1987)

Effect of amendments. — The 1987 firstsentence and deleted "'sup'trior'” pre-
amendment substituted "court with juris- ceding 'court” in the secondsentence,
diction in” for "superior court of in the

Chapter 45. Actions Relating to Real Property.

Article

Adverse Claims and Boundary Disputes (85 09.45.010, 09.45.015)
. Forcible Entry and Detainer (§ 09.45.090)

. Nuisances (8§ 09.45.235)

Partition (§ 09.45.480)

Recovery of Possession (5 09.45.720)

Trespass ($§8 09.45.730 — 09.45.735)

Miscellaneous Provisions (14 09.45.790 — 09.45.795)

Earthslide Relief Act (88 09.45.840. 09.45.845)

O OWNOUADNR

=

Article 1 Adverse Claims and Boundary Disputes.

Section
10. Action to quiet title
15. Presumption in certair. cases

Sec. 09.45.010. Action to quiet title. A person in possession of
real property, or a tenant of that person, ma” bring an action against
another who claims an adverse estate or interest in the property for
the purpose of determining the claim. (8 6.01 ch 101 SLA 1962)

Editor’s notes. — This section is set
out above to correct a minor error in the
main pamphlet.

Sec. 09.45.015. Presumption in certain cases, (a) A conveyance
of land after April 7.1958. that, at the time the conveyance was made,
adjoined a highway reservation listed in section 1 of Public Land
Order 1613 of the Secreta.y of the Interior (April 7,1958), is presumed
to have conveyed land up to the center-line of the highway subject >
any highway reservation created by Public Land Order 601 and any
highway easem.nl created by Public Land Order 1613.

(b)  The burden of proof in litigation involving land adjoining a
highway reservation created by Public Land Order 601 or a highway
easement created by Public Lr.nd Order 1613 is on the person who
claims that the conveyance did not convey an interest in land up to
the center-line of the highway. (8 2 ch 141 SLA 1986)
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Written testimony by Jan Strandberg, ACS
on proposed CSHB 268 (Judiciary)

The supreme court has very limited comments on the
proposed Judiciary Committee substitute.

First, a majority of the court endorses the adoption of
the American Bar Association standards which open to
the public those proceedings that take place after the
filing of formal charges.

The entire court has three concerns that it has asked
me to discuss:

(D Retired judges should come within the commission®™s
jurisdiction only when they are acting in their
judicial capacities as pro tem judges.

@ The bill should take care of the conflicts i1t now
has with article 1V, Section 10 of the Alaska
Constitution which grants the commission authority
only to recommend sanctions to the supreme court,

and not to 1Impose sanctions itself. See In re
Inquiry Concerning a Judge, 762 P.2d 1292 (Alaska
1983).

3 Finally, the court recommends that the Commis-
sion"s probable cause standard be defined iIn the
statute and that i1t be similar to the present
grand jury standard: that all evidence taken
together would warrant a sanction.

This would provide knowledge of the standard to the
public as well as to the judges under consideration for
discipline at the time formal charges are filed.
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IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 268 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For anAct entitled: "An Act relating tothe Commission onJudicial Con-
duct and to the Alaska Supreme Court"s power to
discipline judges."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.58.050 is amended to read:

Sec. 15.58.050. INFORMATION AND RECOMMENDATIONS ON JUDICIAL
OFFICERS. No later than August 7 of the year in which the state
general election will be held, the judicial council shall Tile with
the lieutenant governor a statement including information about each
supreme court justice,Lcourt of appeals judge, superior court judge,
and district court judge who will be subject to a retention election.
The statement shall reflect the evaluation of each justice or judge
conducted by the judicial council according to law and shall contain a
brief statement describing each public reprimand, public censure, or
suspension received by the judge under AS 22.30.011(d) [(3) OR @]
during the period covered in the evaluation. A statement may not
exceed 600 words.

* Sec. 2. AS 22.30.010 is amended to read:

Sec. 22.30.010. COMMISSION ON JUDICIAL CONDUCT. The Commission
on Judicial Conduct shall consist of nine members as follows: three
persons who are justices or judges of state courts, elected by the
justices and judges of the state courts; three members who have prac-
ticed law iIn this state for 10 years, appointed by the governor from
nominations made by the governing body of the organized bar and

~1- CSHB 268(Jud)



subject to confirmation by a majority of the members of the legisla-
ture iIn joint session; and three citizens who are not judges, retired
judges, or members of the state bar, appointed by the governor and
subject to confirmation by a majority of the members ofthe legisla-
ture iIn joint session. Commission membership terminates if a member
ceases to hold the position that qualified that person for appoint-
ment. A person may not serve on the commission and on the judicial
council simultaneously. A quorum of the commission must include at
least one person who is a justice or judge, at least one person ap-
pointed by the governor who has practiced law in the state for 10
years, and at least one citizen member who is not a justice, judge, or
member of the state bar. The commission shall elect one of its mem-
bers to serve as chairman for a term prescribed by the commission. A
vacancy shall be filled by the appointing power for the remainder of
the term.
Sec. 3. AS 22.30.011(a) 1is amended to read:

€)) The commission shall on its own motion or on receipt
written complaint inquire into an allegation that a judge

(1) has been convicted of a crime punishable as a fTelony
under state or federal law or convicted of .i crime that involves moral
turpitude under state or federal law;

(@) sui ers from a disability that seriously interferes
with the performance of judicial duties and that is or may become
permanent;

(3 within a period of not more than six years before the
filing of the complaint or before the beginning of the commission®s
inquiry based on its own motion (START OF THE CURRENT TERM], committed
an act or acts that constitute

(A wilful misconduct in office:

268(Jud) —2-
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(B) wilful and persistent failure to perform judicial

duties;

© conduct prejudicial to the administration of
justice;

(()) conduct that brings the judicial office into

disrepute; or

(B conduct in violation of the code of judicial

conduct; or

(@) is habitually intemperate.

fSec. 4. AS 22.30.011(b) 1i1s amended to read:
(b) After preliminary informal consideration of an allegation,

the commission may exonerate the judge, informally and privately

admonish the judge, or recommend counseling. Upon a finding of proba-

ble cause, the commission shall [MAY] hold a formal hearing on the

[AN] allegation [UNDER “(a) OF THISSECTION], A hearing under this
subsection [SECTION] is public. Proceedings and records pertaining to

proceedings that occur before the commission holds a public hearing on

an allegation areconfidential, subject to the provisions of

AS 22.30.060(b) [A HEARING UNDER AS 44.62.310(d) AND 1S PRIVATE UNLESS

A PUBLIC HEARING IS REQUESTED BY THE JUDGE]

Sec. 5. AS 22.30.011(d) 1is amended to read:
@ The commission shall [MAY], after a hearing held under (b)

of this section,

(1) exonerate the judge of the charges; or

@ [ INFORMALLY AND PRIVATELY ADMONISH THE JUDGE OR RECOM-
MEND COUNSELING;

(3 REPRIMAND THE JUDGE PUBLICLY OR PRIVATELY;

@] refer the matter to the supreme court with a recommen-

dation that the judge be reprimanded, suspended, removed, or retired
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from office or publicly or privately censured by the supreme court.
* Sec. 6. AS 22.30.G6G(b) is amended to read:

(b) All proceedings, records, Tfiles, and reports of the commis-

sion are confidential and disclosure may not be made except

(1 upon wailver in writing by the judge at any stage of the
proceedings;

@ if the subject matter or the fact of the Tfiling of
charges has become public, in which case the commission may issue a
statement iIn order to confirm the pendency of the 1investigation, to
clarify the procedural aspects of theproceedings, to explain the
right of the judge to a fTairhearing, or to state that the judge
denies the allegations; or

(3 upon Ffiling of formal charges, in which case only the
charges, the subsequent formal hearing, and the commission®s ultimate
decision and minority feport, if any, are [SHALL BECOME] public; even
after formal charges are fTiled, the deliberations of the commission
concerning the case are confidential.

* Sec. 7. AS 22.30 1is amended byadding a new section to read:

Sec. 22.30.068. MINORITY REPORTS. A member of the commission
who believes that the commission Tfailed to 1Impose an appropriate
disciplinary measure after a hearing under AS 22.30.011(b) may submit
a report recommending a different disciplinary measure. The report
shall accompany the majority report and may be submitted by the member
to the chief justice of the supreme court, the attorney general, and
the chair of the senate and house judiciary committees.

* Sec. 8. AS 22.30.070(b) is amended to read:

(b) On recommendation of the commission [JOR AFTER
UNDER AS 22.30.011(e)], the supreme court may reprimand, publicly or
privately cenaurex or suspend a judge Tfrom office without salary when

CSHB 268(Jud) ~A-



in the United States the judge pleads guilty or no contest or is found
guilty of a crime punishable as a felony under state or federal law or
of a crime that involves moral turpitude under state or federal law.
IT the conviction is reversed, suspension terminates, and the judge
shall be paid the judge’s salary for the period of suspension. IT the
judge 1s suspended and the conviction becomes final, the supreme court
shall remove the judge from office.

Sec. 9. AS 22.30.070(c) 1is amended to read:

(© On recommendation of the commission [OR AFTER AN APPE
UNDER AS 22.30.01 J(e)], the supreme court may (1) retire a judge for
disability that seriously interferes with the performance of duties
and that is or may become permanent, and (2) reprimand, publicly or
privately censure”™ or remove a judge for action occurring not more
than six years before the commencement of the judge®s currert term
which constitutes wilful misconduct in the office, wilful and persis-
tent fTailure to perform duties, habitual intemperance, conduct preju-
dicial to the administration of justice, or conduct that brings the
judicial office iInto disrepute. The effective date of retirement
under (1) of this subsection is the first day of the month coinciding
with or after the date that the supreme court Tiles written notice
with the commissioner of administration that the judge was retired for
disability. A duplicate copy of the notice shall be filed with the
judicial, council.

Sec. 10. AS 22.30.080(2) is amended to read:

@ "judge"™ means a justice of the supreme court, a judge
of the court of appeals, a judge of the superior court, or a judge of
Che district court who is the subject of an investigation or proceed-
ing under 3ec. 10, art. 1V, Constitution of the State of Alaska and

this chapter, 1including a justice or judge who 1is serving in a TfTull-
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time, part-time, permanent, or temporary position.

Sec. 11. AS 22.30.011(e) and 22.30.011(f) are repealed.
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Orig nal sponsor(s): Judiciary Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 268 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: “"An Act relating to the Commission on Judicial Con-
duct and to the Alaska Supreme Court®"s power to
discipline judges."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.58.050 is amended to read:

Sec. 15.58.050. INFORMATION AND RECOMMENDATIONS ON JUDICIAL
OFFICERS. No later than August 7 of the year in which the state
general election will be held, the judicial council shall Tfile with
the lieutenant governor a statement including iInformation about each
supreme court justice, court of appeals judge, superior court judge,
and district court judge who will be subject to a retention election.
The statement shall reflect the evaluation of each jJustice or judge
conducted by the judicial council according to law and shall contain a
brief statement describing each public reprimand, public censure, or
suspension received by the judge under AS 22.30.011(d) T*(3) OR @]
during the period covered 1iIn the evaluation. A statement may not
exceed 600 words.

+ Sec. 2. AS 22.30.010 1is amended to read:

Sec. 22.30.010. COMMISSION ON JUDICIAL CONDUCT. The Commission
on Judicial Conduct shall consist of nine members as follows: three
persons who are justices or judges of state courts, elected by the
justices and juJdges of the state courts; three members who have prac-
ticed law in this state for 10 years, appointed by the governor from

nominations made by the governing body of the organized |I1ir and
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1 subject to confirmation bya majority of the members of the legisla-
2 ture 1In joint session; and three citizens who are not judges, retired
3 judges, or members of the state bar, appointed by the governor and
4 subject to confirmation by a majorityof the members of the Ilegisla-
5 ture 1iIn joint session. Commission membership terminates i1f a member
6 ceases to hold the position that qualified that person for appoint-
! ment. A person may not serve on the commission and on the judicial
8 council simultaneously. A quorum of tlecommission must 1include at
9 least one person who is a justice orjudge, at least one person ap-
10 pointed by the governor who has practiced law iIn the state for 10
1 years, and at least one citizen member who is not a justice, judge, or
12 member of the state bar. The commission shall elect one of its mem-
13 bers to serve as chairman for a term prescribed by the commission. A
14 vacancy shall be filled by the appointing power Tfor th"™ remainder of
15 the term.
5 * Sec. 3. AS 22.30.011(a) is amended to read:

- ©)) The commission shall on its own motion or on receipt
18’;i written complaint inquire into an allegation that a judge
9 (¢)) has been convicted of a crime punishable as a felony
20 under state or federal law or convicted of a crime that involves moral
2t turpitude under state or federal law;
221 @) suffers from a disability that seriously interferes
23 with the performance of judicial duties and that 1is or may become
24 permanent;
25 (3 within t period of not more than six years before the
26 filing of the complaint or before the beginning of the commission®s
21 inquiry based on its own motion (START OF THE CURRENT TERiM), committed
28 an act or acts that constitute
29 (A wilful misconduct in office;
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(B wilful and persistent Tfailure to perform judicial

duties;

© conduct prejudicial to the administration of
justice;

()] conduct that brings the judicial office iInto
disrepute; or

(D) conduct in violation of the code of judicial
conduct; or

(A) is habitually intemperate.
Sec. A. AS 22.30.011(b) 1is amended to read;

(b) After preliminary informal consideration of an allegation,
the commission may exonerate the judge, 1informally and privately
admonish the judge, or recommend counseling. Upon a finding of proba-
ble cause, the commission shall (MAY) hold a formal hearing on the
(AN) allege cion [UNDER (a) OF THIS SECTION). A hearing under this
subsection [SECTION) 1is public. Proceedings and records pertaining to
proceedings that occur before the commission holds a public hearing on
en allegation are confidential, subject to the provisions of
AS 22.30.060(b) (A HEARING UNDER AS AA_62.310(d)AND IS PRIVATE UNLESS
A PUBLIC HEARING 1S REQUESTED BY THE JUDGE).

Sec. 5. AS 22.30.011(d) 1is amended to read:

@ The commission shall [MAY), after a hearing held under

of this section,

(1) exonerace the judge of the charges? or

@) [ INFORMALLY AND PRIVATELY ADMONISH THE JUDGE OR RECOM-
MEND COUNSELING;

(3 REPRIMAND THE JUDGE PUBLICLY OR PRIVATELY;

(A)) refer the matter to the supreme court with a recommen-
dation that the Judge be reprimanded, suspended, removed, or retired

~3- CAHB 268 (Jud)
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! from office or publicly or privately censured by the supreme court.
2 * Sec. 6. AS 22.30.060(b) 1is amended to read:
3 ) All proceedings, records, fTiles, and reports of the commi
4 sion are confidential and disclosure may not be made except
> (1) upon waiver in writing by the judge at any stage of the
6 i proceedings;
! (@) if the subject matter or the fact of the Tiling of
8| charges has become public, iIn which case the commission may issue a
d statement in order to confirm the pendency of the investigation, to
10 clarify the procedural aspects of the proceedings, to explain the
! right of the judge to a fair hearing, or to state that the judge
12 denies the allegations; or
13 (3 upon filing of formal charges, in which case only the
1 charges, the subsequent formal hearing, and the commission®s ultimate
151 decision and minority report, if any, are (SHALL iECOME] public; even
ﬂ after fTormal charges are fTiled, the deliberations of the commission
I concerning the case are confidential.
* Sec. 7. AS 22.30 is amended by adding a new section to read:

Sec. 22.30.068. MINORITY REPORTS. A member of the commission
20' who believes that the comn.lasion TfTailed to 1Impose an appropriate
a1 disciplinary measure after a hearing under AS 22.30.011(b) may submit
221 a report recommending a different disciplinary measure. The report
231 shall accompany the majority report and may be submitted by the member
2 to the chief justice of the supreme court, the attorney general, and
23 the chair of the senate and house judiciary committees.
26 * See. 8. AS 22.30.070(b) 1is amended to read:
27| ) On recommenu.ition of the commission TOR AFTER AN APPr.AL
2b UNDER AS 22.30.011(e)!, che supreme court may vreprimand, publicly or
29 privately ccnsurex or suspend a judge from office without salary when
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