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MEMORANDUM

TO: Representative Lyman Hoffman

ATTN: Bob Herron

FROM: Sandi Depue ,*/.
Administrative Officer

RE: Bills which Prohibit Facsimile Transmission of Unsolicited Advertising
Material
Research Request 89.315

Attached are copies of bil's from Connecticut, Oregon and Washington which 
prohibit the facsimile ("^AX") transmission of unsolicited advertising 
material. Also attached are three articles relating to "junk FAX 
transmissions."

According to Steve Graff of the National Conference of State Legislature:, 

there are currently no state laws regardirg junk FAX transmissions; the proble.i 
is a relatively new issue.

If you need further information, please et me know.

Attachments

P.O. Bo* V. S u it  Capnol 
Juneau. Alaska 99811 -3100 

Mail Slop 3100 
(907) 46S-J99i

cc: Terry Cramer

Division of Legal Services
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65th OREGON LEGISLATIVE ASSEMBLY -1989 Regular Session

House Bill 2227
O rdei-d  printed by the Speaker pursuant to House Rule 12.00A (5). Presession filed (at the request o f  Jo in t Interim

Task Force on Telecommunications)

SUMMARY
The follow ing summary is not p ropa rH  by the sponsors o f  the measure and is not a part o f  the body the reo f subject 
to consideration by the Legislative Assembly. It is an editor's b rie f statement o f  the essential features o f  the 
measure as in trod u ced .

P ro h ib it s  use o f  a u tom a t ic  d ia lin g  a n d  a n n o u n c in g  d e v ic e s  and re c o rd e d  m e r sag e  f o r  c e r ta in  
te le p h o n ic  s o lic i ta t io n s . P ro h ib it s  use o f  " f a x "  m ach in e s  to  t ra n sm it  u n s o lic ite d  a d v e r t is in g  m a te r ia l.

A  B I L L  F O R  A N  A C T  
R e la t in g  to  te le c om m u n ic a t io n s ; c re a t in g  new  p ro v is io n s ; an d  am end in g  O R S  6-16.608.
B e  I t  E n a c te d  b y  th e  P e o p le  o f  th e  S t a t e  o f  O r e g o n :

S E C T IO N  1 . S e c t io n  2  o f  th is  A c t is added  to  and  m ade  a p a r t  o f  s e c t io n s  1 to  2 0 , c h a p te r  4 4 7 , 
O re g o n  L aw s 1987.

S E C T IO N  2 . (1 ) N o  p e rs o n  s h a l l  u se  a n  a u tom a t ic  d ia lin g  an d  a n n o u n c in g  d ev ic e  to  c a l l  f o r  a n y  
p u rp o se  an y  u n lis te d , u n p u b lish e d , em e rg e n c y  o r  t o l l  f re e  lo n g  d is ta n c e  n um be r.

(2 ) A s used  in  th is  s e c t io n , “ a u to m a t ic  d ia lin g  and  a n n o u n c in g  d e v ic e "  m ean s eq u ip m en t th a t  
d ia ls  p ro g ram m ed  te le p h o n e  n um be rs  an d  p la y s  a  re c o rd e d  m essage  w hen  th e  c a ll is  a n sw e re d .

S E C T IO N  3 . N o  p e rs o n  s h a l l  use a  m a ch in e  th a t  e le c t r o n ic a l ly  t ra n s m its  fa c s im ile s  o f  d o c u ­
m en ts  th ro u g h  c o n n e c t io n  w ith  a  te le p h o n e  n e tw o rk  to  t ra n sm it  u n s o lic ite d  a d v e r t is in g  m a te r ia l f o r  
th e  s a le  o f  an y  r e a l ly ,  g ood s  o r  s e rv ic e s .

S E C T IO N  4. O R S  6 4 6 .6 0 8  is am ended  to  re a d :
6 4 6 .6 0 8 . (1 ) A p e rs o n  en g ag e s  in an  u n law fu l p ra c t ic e  w hen  in th e  c o u r s e  o f  th e  p e rs o n 's  b u s i­

n e ss , v o c a t io n  o r  o c c u p a t io n  th e  p e rs o n  d o e s  a n y  o f  th e  fo l lo w in g :
(a ) Passes ofT re a l e s ta te , goods o r  s e rv ic e s  as those  o f  a n o th e r .
(b ) C au se s l ik e lih o o d  o f  c o n fu s io n  o r  o f  m is u n d e is ta n d in g  as to  th e  s o u rc e , s p o n s o rs h ip , a p ­

p r o v a l ,  o r  c e r t i f ic a t io n  o f  r e a l e s ta te , g ood s  o r  s e rv ic e s .
(c ) C ause s l ik e lih o o d  o f  c o n f  usion o r  o f  m isu n d e rs ta n d in g  a s  to  a f f i l i a t i o n ,  c o n n e c t io n , o r  a s s o ­

c ia t io n  w ith , o r  c e r t i f ic a t io n  b y , a n o th e r
(d ) U ses  d ecep tiv e  re p re s e n ta t io n s  o r  d e s ig n a tio n s  o f  g e og ra p h ic  o r ig in  in  c o n n e c t io n  w ith  re a l 

e s ta te , g ood s o r  s e rv ic e s .
(e ) R ep resen ts  th a t re a l e s ta te , goods o r  se rv ic e s  h a ve  sp on so rsh ip , a p p ro v a l, c h a ra c te r is t ic s , 

in g red ien ts , uses, bene fits , q u an titie s  o r  q u a lit ie s  th a t th e y  do not h a ve  o r  th a t a p e rson  has a 
sp on so rsh ip , e p p ro v a l, s ta tu s , q u a li f ic a t io n , a f f i l i a l .o n , o r  conn ec tio n  th a t th e  p e rson  d oes  n o t have .

( f i  R ep re se n ts  th a t r e a l e s ta te  o r  g o od s  a r c  o r ig in a l o r  new  i f  th e y  a r e  d e t e r io r a t e d , a lt e r e d , 
re c o n d it io n e d , re c la im e d , u sed  o r  s e c on d -h an d .

(g ) R ep re se n ts  th a t  r e a l e s ta te , g o od s  o r  s e rv ic e s  a r c  o f  a  p a r t ic u la r  s ta n d a rd , q u a li t y ,  o r  g ra d e , 
o r  t h a t  r e a l e s ta te  o r  g ood s a r e  o f  a p a r t ic u la r  s t y le  o r  m o d e l, i f  th e y  a r e  o l  a n o th e r .

(h ) D ispa rages the re a l e s ta te , good s, se rv ic e s , p ro p e r ty  o r  business o f  a c u s tom e r o r  a n o th e r

NOTE: M ittrr in bold f i r r  in in  vn im ltd m uon  it nrw, mtttrr luahe and bratktttd] it ru tting liw  to be omitttd
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1 b y  fa ls e  o r  m is le a d in g  re p re s e n ta t io n s  o f  fa c t .
2 ( i) A d v e r t is e s  re a l e s ta te , g ood s o r  s e rv ic e s  w ith  in te n t  n o t to  p ro v id e  them  as a d v e r t is e d , o r
3 w ith  in te n t  n o t to  supp ly  r e a s o n a b ly  e x p e c ta b le  p ub lic  d em and , u n le s s  th e  a d v e r t is em en t d is c lo s e s
4 a l im ita t io n  o f  q u a n t i ty .
5 ( j)  M ake s  fa ls e  o r  m is le a d in g  re p re s e n ta t io n s  o f  fa c t  c o n c e rn in g  th e  re a s o n s  fo r ,  e x is te n c e  o f ,
6 o r  am ou n ts  o f  p r ic e  re d u c tio n s .
7 (k ) M ake s  f. ls e  o r  m is le a d in g  re p re s e n ta t io n s  c o n c e rn in g  c re d i t  a v a i la b i l i t y  o r  the n a tu re  o f  th e
8 t ra n s a c t io n  o r  o b lig a t io n  in c u r re d .
9 (L )  M a ke s  fa ls e  o r  m is le a d in g  re p re s e n ta t io n s  re la t in g  to  c om m iss ion s  o r  o th e r  c om p en sa t io n  to

10 be pa id  in e x c h a n g e  fo r  p e rm it t in g  re a l e s ta te , g o od s  o r  s e rv ic e s  to  be used  fo r  m ode l o r  dem on-
11 s t r a t io n  p u rp o s e s  o r  in e x ch an g e  fo r  su bm itt in g  nam es o f  p o te n t ia l c u s tom e rs .
12 (m ) P e r fo rm s  s e rv ic e  on  o i d ism an t le s  a n y  g ood s o r  r e a l e s ta te  w hen  n o t a u th o r iz e d  b y  the
13 o w n e r  o r  a p p a re n t  ow n e r th e re o f .
14 (n ) S o lic i t s  p o te n t ia l c u s tom e rs  by t e le p h o n e  o r  d o o r  to  d o o r  a s  a s e l l e r  u n le s s  th e  p e rs o n  p ro -
15 v id e s  the  in fo rm a t io n  re q u ire d  u n d e r O R S  6 4 6 .6 1 1 .
16 (o ) In  a  s a le ,  r e n ta l o r  o t h e r  d isp o s it io n  o f  r e a l e s ta te , g o od s  o r  s e rv ic e s , g iv e s  o r  o fTers t o  g iv e
17 a  re b a te  o r  d is c o u n t  o r  o th e rw is e  p ay s  o r  o f f e r s  to  p ay  v a lu e  to  th e  c u s tom e r in c o n s id e ra t io n  o f
18 th e  c u s tom e r g iv in g  to  the  p e rs o n  th e  n am es o f  p ro s p e c t iv e  p u rc h a s e rs , le s s e e s , o r  b o r r o w e rs ,  o r
19 o th e rw is e  a id in g  th e  p e rson  in  m ak in g  a s a le ,  le a s e , o r  lo a n  to  a n o th e r  p e rs o n , i f  e a rn in g  th e  re b a te ,
20 d is c o u n t o r  o t h e r  v a lu e  is c o n t in g e n t upon  o c c u r re n c e  o f  an  e v e n t su b se q u en t to  th e  tim e  th e  cus-
21 tom e r  e n te rs  in t o  th e  t ra n s a c t io n .
22 (p ) M a k e s  a n y  fa ls e  o r  m is le a d in g  s ta te m e n t a b o u t a  p r iz e , c o n te s t  o r  p ro m o t io n  used  to  p u b li-
23 c iz e  a  p ro d u c t , b u s in e s s  o r  s e rv ic e .
24 (q ) P ro m is e s  t o  d e liv e r  r e a l '’ s ta te , g ood s  o r  s e rv ic e s  w ith in  a c e r ta in  p e r io d  o f  t im e  w ith  in te n t
25 n o t  to  d e l iv e r  th e m  as p rom ised .
26 ( r )  O rg a n iz e s  o r  induces o r  a ttem p ts  to  in d u c e  m em be rsh ip  in  a p y ram id  c lu b .
27 (s ) M a ke s  f a ls e  o r  m is le a d in g  re p re s e n ta t io n s  o f  fa c t c o n c e rn in g  th e  o f fe r in g  p r ic e  o f ,  o r  the
23 p e rs o n 's  c o s t f o r  r e a l e s ta te , g o od s  o r  s e rv ic e s .
29 (t ) C o n c u r r e n t  w ith  te n d e r o r  d e liv e ry  o f  a n y  r e a l e s ta te , g o od s  o r  s e rv ic e s  fa i ls  to  d is c lo s e  a n y
30 k n ow n  m a te r ia l d e fe c t  o r  m a te r ia l n o n c o n fo rm ity .
31 (u ) E n g ag e s  in  a n y  o th e r  u n fa i r  o r  d e c e p t iv e  c ond u c t in t ra d e  o r  c om m e rc e .
32 (v ) V io la t e s  a n y  o f  the  p ro v is io n s  r e la t in g  to  a u c t io n  s a le s , a u c t io n e e rs  o r  a u c t io n  m a r ls  u n d e r
33 O R S  6 9 8 .6 4 0 , w h e th e r  in a c om m e rc ia l o r  n o n c om m e rc ia l s i tu a t io n .
34 (w ) V io la t e s  th e  p ro v is io n s  o f  O R S  8 0 3 .3 7 5 , 8 0 3 .3 8 5  o r  8 1 5 .4 1 0  to  8 1 5 .4 3 0 .
35 (x ) V io la te s  O R S  646 .8 50  (1 ) .
36 Cy) V io la te s  a n y  re q u irem en t o f  O R S  6 4 6 .6 6 1  to  6 4 6 .6 8 6 .
37 (? ) V io la te s  O R S  128 .821 , 1 2 8 .8 36 , 12 8 .8 5 6  to  1 28 .8 66  o r  1 2 8 .8 91 .
38 (a a ) V io la t e s  O R S  64 6 .8 83  o r  64 6 .8 8 5 .
39 . (b b )  V i o la t e s  s e c t io n  3 o f  t h is  1989  A c t .
40 (2 ) A re p r e s e n ta t io n  u n d e r su b se c t io n  (1 ) o f  th is  s e c t io n  o r  O R S  6 4 6 .6 0 7  m ay  be an y  m an ife s t .!-
41 t io n  o r  a n y  a s s e r t io n  by w o rd s o r  c o n d u c t , in c lu d in g , bu t n o t lim ite d  to , a  f a i lu r e  to  d is c lo s e  u fa c t .
42 <31 In  o r d e r  to  p re v a i l in  an  a c t io n  o r  s u it  u n d e r  O R S  6 4 6 .6 0 5  to  6 4 6 .6 5 2 , a  p ro s e c u t in g  a t t o r n e y
43 n eed  not p ro v e  c o m p e t it io n  b e tw een  th e  p a r t ie s  o r  a c tu a l c o n fu s io n  o r  m isu n d e rs ta n d in g .
44 (4 ) N o  a c t io n  o r  su it  s h a ll be b ro u g h t u n d e r  p a ra g ra p h  (u ) o f  s u b s e c t io n  (1 ) o f  th is  s e c t io n  u n le s s
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r 1 th e  A t to rn e y  G e n e ra l h a s  f i r s t  e s ta b lis h e d  a  r u le  in  a c c o rd a n c e  w ith  th e  p ro v is io n s  o f  O R S  1 8 3 .3 1 0
2 to  1 8 3 .5 5 0  d e c la r in g  th e  c o n d u c t to  b e  u n fa i r  o r  d e c e p t iv e  in  t r a d e  o r  c om m e rc e .
3 ____________________
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HOUSE BILL NO. 1513
S l a t e  o f  Washington 5 1 s t  L e g i s l a t u r e  1989 Re gu l a r  Se s s i o n
by R e p r e s e n t a t i v e s  J aco bse n .  Todd.  Ande r son ,  Heavey ,  K.  W i l s o n .  

D e l l w o ,  Beck ,  Bowman and Appelwick

Read f i r s t  t ime 1 / 2 7 / 8 9  and r e f e r r e d  t o  Commit tee on Energy & 
U t i l i t i e s .

1 AN ACT R e l a t i n g  t o  t he  use o f  f a c s i m i l e  de v i c e s  f o r  commerci a l
2 s o l i c i t a t i o n ;  and adding a new s e c t i o n  t o  ch ap t e r  8 0 . 3 6  RCW.

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

4 NEW SECTION. Sec .  1 .  A new s e c t i o n  i s  added t o  c h a p t e r  8 0 . 3 6
5 RCW t o r e ad  as f o l l o w s :
6 ( 1 )  As used in t h i s  s e c t i o n :
7 ( a )  A ‘ f a c s i m i l e  d e v i c e *  i s  a de v i c e  t h a t  i s  c a pa b l e  o f  r e c e i v i n g
8 and copy ing  on t o  pape r  r e a so n ab l e  r e p r o d u c t i o n s  o r  f a c s i m i l e s  o f
9 documents and pho t og r aphs  t h a t  have been t r a n sm i t t e d  e l e c t r o n i c a l l y
10 o r  t e l e p h o n i c a l l y  o v e r  t e l e c ommun i ca t i on  l i n e s .
11 ( b )  ’ Commercia l  s o l i c i t a t i o n *  means t he  u n s o l i c i t e d  e l e c t r o n i c  o r
12 t e l e p h o n i c  t r a n sm i s s i o n  t o  a f a c s i m i l e  dev i c e  f o r  t he  purpose o f
13 encou rag ing a pe r son o r  pe r s on s  t o  pur cha se  p r o p e r t y ,  goods ,  o r
14 s e r v i c e s .
15 ( 2 )  No pe r s on  may make a t r a n sm i s s i o n  t o  a f a c s i m i l e  d ev i c e  f o r
16 purposes  o f  commercia l  s o l i c i t a t i o n .  T h i s  s e c t i o n  a p p l i e s  t o  a l l
17 commercia l  s o l i c i t a t i o n  i n t ended t o  be r e c e i v e d  by f a c s i m i l e  de v i c e s
18 w i t h i n  t he  s t a t e .
19 ( 3 )  A v i o l a t i o n  o f  t h i s  s e c t i o n  i s  a v i o l a t i o n  o f  cha p t e r  1 9 . 8 6
20 RCW. I t  s h a l l  be presumed th a t  damages t o  t he  r e c i p i e n t  o f
21 commercia l  s o l i c i t a t i o n s  t r a n sm i t t e d  t o  a f a c s i m i l e  d e v i c e  a r e  f i v e
22 hundred d o l l a r s .
23 ( 4 )  Noth i ng  i n t h i s  s e c t i o n  s h a l l  be cons t r u ed  t o  p r event  t he
24 Washington u t i l i t i e s  and t r a n s p o r t a t i o n  commiss ion f r om adop t i ng
25 a d d i t i o n a l  r u l e s  r e g u l a t i n g  t r a n sm i s s i o n s  t o  f a c s im i l e  d e v i c e s .
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R e s t r i c t i n g  the use of f a c s i m i l e  d e v i c e s  for c o m m e r c i a l  s o l i c i t a t i o n .

P r o h i b i t s  t r a n s m i s s i o n s  to f a c s i m i l e  d e v i c e s  for the p u r p o s e  of 
c o m m e r c i a l  s o l i c i t a t i o n .

M a k e s  v i o l a t i o n s  u n f a i r  b u s i n e s s  p r a c t i c e s  a n d  p r e s u m e s  d a m a g e s  in 
the a m o u n t  o f  fi v e  h u n d r e d  d o l l a r s  to the r e c i p i e n t s  of c o m m e r c i a l  
s o l i c i t a t i o n s  t r a n s m i t t e d  to a f a c s i m i l e  d e v ice.
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A M E N D E D  B I L L  C O M P A R E D  T O  O R I G I N A L :  T h e  o r i g i n a l  b i l l  c o n t a i n e d  a n
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Hot gadget often 
just a high-tech 
headache

By DONNA FREEDMAN 
Da*y New* feoccef

l O n e  o f the
accessories in 

/ J S P v ]  Los Angeles 
n . - these days is a

^  fax machine fo r 
you r car phone. It says “ prestige." It says 
"status."

I  i i y  baloney. Nobody can be that 
Lmporta-t. (Besides, i f  you re phoning .too 
faxing, who's driving?)

In case you don't already know, a 
facsimile machine can send an 6-by-K-lnch 
document anywhere tn the world , in under 
ha lf a minute, fo r tL*.* pr.ee o f a phone call. 
I t  scans a document and changes the dark 
n a rk s  into digital pulses. The phone line 
converts 'he pulses into voice tones; the 
phone oh the other end changes the voice 
tones br.ck to dig ita l puli.es. which are 
printed on papc r.

The machines used to be big, ug ly and 
expensive. Modem technology has made 
them smaller, cuter and cheaper ias litt le  as 
$700). Managers o f huge businesses and 
small offices don’t knr w how they ever got 
along without them.

The Anchorage Telephone U tility  installs 
about .3  fax lines a rnuutii. You ion  find 
faxes n  Anchorage o il companies and 
village city councils. Consumers can dial 
locally o r oatl i l ly  to order everything 

•Jkxwoujto parts :o  gag gift* At least one • - 
ttui'dwtch shop in Arcnorage takes lunch 
orders **: fax and faxes its daily menu to 40 
rrgula. r.stom ers.

fVase seo Pago E-2. FAX



F A X : High-tech miracle, or waste of paper?
Continued from Pago E-1

Not that faxes are strictly 
business. Rich kids in Bever­
ly  H ills fax each other their 
homework assignments. On 
t e le v i s i o n ’ s "M u rp h y  
Brown," a character played 
by Candice Bergen once got 
tanked at a company party 
and faxed her chest to the 
West Coast.

Local disc jockey Greg 
Wilkinson asks listeners to 
fax him weird things. The 
strangest so la r was a photo­
copy of someone’s edible un­
derwear. Nothing as good as 
the "Murphy B rown" stunt: 
"No body pa rts ,’ ’ Wilkinson 
says.

Etiquette specialists may 
have to incorporate fax facts 
into their next books. Is it 
acceptable to send wedding 
invitations by fax? What 
about RSVPs? And can the 
happy coup le  fa x  its 
thank-you notes?

Then there’s fax flirting : 
I f  a faxer in another office 
seems funny and charming, 
are you allowed to strike up 
an clectiunic conversation,

o r ask fo r a date?
At least one entrepreneur 

is making a buck on this 
sort o f thing. SinglesFax, an 
electronic personals column 
in New Y o rk , matches up 
w ary sing les to exchange 
faxes be fo re  agreeing to 
date. It may be a new trend: 
"safe fa x ."

A potentia lly serious is­
sue is fax advertising. Fax 
ov/ners are a direct-market- 
er’s dream: the ultimate cap­
tive audience. You can’t hide 
from advertisers once they 
have your fax number. And 
it gets belter: they tie up 
your line to send you some­
thing you never asked fo r — 
and you get to pay fo r  the 
paper!

Luis Marquez owns a new 
Anchorage company special­
izing in fax-direct advertis­
ing. So fa r he has several 
customers, and a list o f 1.C00 
fax numbers.

He says he doesn't send 
obnoxious ads, and on ly  
faxes a fte r regu lar business 
hours. He invites people to 
fax him back i f  they'd like  
their number taken o f f  his 
list.

"I'm  being very responsi­
ble about th is ," Marquez in­
sists. He says the cost o f 
paper is negligible: two to 
fou r cents a page.

Sean E lder o f The Office 
Place disagrees. Paper can 
cost from  4 to 7 cents a 
sheet, he say s. and as much 
as 10 cents a sheet when you 
add the cost o f regular fax 
machine maintenance.

He also says that after 
business hours is when some 
fax machines are busiest — 
phone rates are low er then. 
Someone trying to send le­
gitimate documents "might 
not be able to get through 
because someone was flood ­
ing the lines w ith  ju n k  
m a il," E lde r says.

Ken Longacre is one o f 
Marquez’s customers; he re­
cently had 750 health insur­
ance bidding proposals sent 
out. He says that about 25 
people were interested, that 
two faxces were "completely 
ira te" and that h a lf a dozen 
asked to be excluded from  
future faxings.

"Y ou 're  going to step on 
some toes ,”  Longacre ad­

rU7~/

mits, "but you ’ re also gener­
ating a lo t o f business."

As someone w ith toes, I ’m 
concerned. I get hundreds o f 
pieces o f junk  m ail a year. It 
doesn't cost me anything to 
throw it away. But how 
much paper would a ll those 
pizza coupons and magazine 
s o lic ita t io n s  use? When 
would the business s tu ff be 
able to get through?

And imagine calling a ll 
those advertisers and asking 
them to remove you from 
their lists. Sure sounds like  
u pleasant way to spend a 
couple o f years — that 'is, 
assuming they agree to do1 it.

I t ’s just anothci de lightfu l 
consequence o f technology. 
We got the wondejs o f com­
puters, and viruses started 
cropping up. Now that the 
nation is hooked on faxes, 
we won’t be able to escape 
from  somebody who v/ants 
to se ll us life  insurance o r 
sligh tly  irregu lar pantyhose.

Chalk it up to the fax o f 
life . And i f you care to dis­
cuss the subject, feel free to 
cull o r write. Please don't 
fax.

*• lasj u ic  i iu  iua* u
she says. <-.t £

Researchers say that a ' t
sh ift in social attitudes — 
including changes in sexual '
mores and the fam ily , and.h. * 
red e fin it io n  o f w om en ’s *
roles — has lessened the 1
stigma o f oeing an unmarr- I
ied mother o r single parent, 
which in turn has had a •
sign ificant impact on the 1
number o f babies placed fo r  <
adoption. That sh ift in social ‘
a ttitudes occurred d f i n g  i
the time when abortion be- *
came legal. '

The vast m ajo rity  o f ba- :
bies who a .e  p laced fo r  
adoption are the children o f ‘
teen-age mothers, but abolit 1
42 percent o f teen-agers end 
their pregnancies with abor­tion.

No statistics are availab le j 
on the number o f married , 
women o r couples who place £ 
bab ies fo r  adop tion , but 
fam ily-p lanning experts say , 
that the number is sm all.

According to the A lun i 
G u ttm acher In s t itu te , a s 
non-profit group specializing t 
in reproductive research, 19 t 
percent o f women who have > 
abortions are married , and i 
women over age 4 0  end 51 |
percent o f the ir pregnancies i 
w ith abortion. About 35 per- s 
cent o f women who have 
abortions have either one o r a 
two children, according to v
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a |/i mitlt
d ire c to r .
umion has s laved  
Ham's p rrv iou tily  
Uul "A T a lc  o f 
i i  M r. Quinton's 
Opened l l l l i  week 
the firs i non I.m l- 
lic it' lu 20 yea rs 
I*; v iiin  Ilnur, 
a rn ld  Mr Quin- 
. lu l l in in ) think- 
■ l.Ill lu  liv e  up lu  
i i  l l i r  m istake 
n iic lln ii,; D ia l's

s i ’
.n  lin t n l  w ide 

iid c , am i a l Ins 
• i |;c  o f it.niiui)! 
n ic iue , Im la s  

III I n l l l  m a le  
id hi:, w ild, way- 
lik e  "  l la : Mys 
I " I h e  A r i llu  la l

ii lli.it i l i i i  i i  a 
"  Mr Qiiiutun 
..a inc as before, 
me u a / y  was 
v ii could Ik* llie  
•' in llie  n  a li/a - 
it ' Ih e  sam e lo  
m ild In’ daiiKer- 
i ll us lie i ause
llu lij; llia t Imp- 
.ays " l i ’ s  ve iy  
l lt l l  it was uul

»s, Is iii a sto le  
w li.ll the s la le  
lie adds " It 's  
I leve l 1 h e l l ’ s 
u jile, and  I'm

l l l i | I C S  M l l l l f  of 
i.iVe a |i|n '.iied  
llie  years , like 
I lie  ava ilab le

.............................       a m fn W i.s  u i l l i e  t e i y  I i i  si

N jj^ _ L i± z [n .
Heading- Off ‘Junk F ax ’ at the Wire

U y K IR K  JO H N S O N
»•.«! iw | l«  Si ■ t i i *  l im i t

I IA K 1 1 'D U I) . J a n  I'J • •  D i i i i ' I  
fax  me, I ' l l lax  you: Under a lu ll 
p roposed m ihe (.'ounce In ut ( i d l ­
e r  a I A ssem b ly . I lia l would be Ihe 
u lfm a l message lie ie  to h ilse 
llesses, d u e c l m a ik e le is  and 
others whu send unsuheiled udvci- 
l i s t  incuts — " ju n k  fa x "  — ovei 
llie  le lep hn n t'w in s

I he h ill, p ro jm sril hy a Ir j ' . i . ' . lm  
whu (n i i f i sM s  In a (ilu lii'.o jih aa l 
d is like  fo r fa iM im le  le i lu .a locy , 
would m ake it a c iv il o lle n se  lu 
Im ilie r peop le with unwanted la x  
messages. F ines could lie J20U o r 
m ore , i I i im ij:I i  deta ils o f llie  pro- 
jm is .iI have  nut liccn w orked out.

W li.il h as lu ilow ed  a lew  b low s 
is d ia l not even the h ill's  au tho r, 
R ep resen ta tive  R ichard  I). lu l l-  
sunn is s i i ie  that junk la x  is much 
if a jiro h lem  in ('uuneetic iil o r  

anyw here e lse  And Ihe u ltim a te  
fa te  id the lu ll is anyone's y.iie.ss 

l lu l M l lu lisa ilu . a l t i i i i i i i i . i l ,  
said he thinks Ihe jiiu h le i .i liu i i o f 
Ihe m ach ines, two m illiu it n( w lm h 
have been sold nationw ide in ihe 
Iasi few y e a rs , w ill sooner m la te r 
hi IMg oil fa x  at lacks hy |>eojtle se ll- 
my; jii'odut is o r  se rv o  es — and 
ly in j; up la x  mat lim es m the pin* 
cess S im ila r lu lls  a re  h e fu ic  Ihe 
Wdshiiij'.lon and (hcy jon  s ta le  
Ify t ls lo U llrs  this yea l 

" I  don't want m wait until the 
horse has esc . i |h  J, and then wut i y 
a liou l i t ,"  M r to 'isunus.iid  

I ax teehnulujty, w lucli a llow s III*

s la l l l.m e o i li  li.illM llls .'.lu ll ill dm m 
merits lim n  one m ach ine in am 
n l l le l ,  has li . ih s fi i im ed  lu ian ess  
c tin tiilin iii a lum  i ii Ihm i'.ain ls ul o f 
I n c .  And Ihm iyji the use o l I lie 
llia t hu ll's a', a sale • loo ) I . appal 
ent I s' lu.I wnli‘s |ii i' .i i l l l l . i l t i  lu ij; 
ex |M 'its ap.iee with Mi lu h .a im  
l l l . i l  the vuliiiiie w i l l , : i o *

I o r  exam jile . a tu m jia o y  i i i  l i -

Vllli'. I lilt . ra i le d  M l l 'a \  I l l s  
Compiled ,11la l,i  Iia > til allll Ullil I.IX 
iiiiuihi i • ami i .  Im .km,: lot m u ie , 
even u lh l i i v .  ,*•!! - In (■ u |.|e  who 
|.I.e .n |i IliiUe lo i lllh e i .  a lie e
Mi i o lie i I.u I no iiim iU 'i • util a 
S o i l. Wan hm . i i i  I.ii I nun mum 
lie l •• A11! 11 •. i p 11 Mi I a \  I lu.W 
m ill,* ii . data lia  .e lo  m a ik . I mny 
Its liw li la x  Jt.tp i'l, lli . le a . I . llia t

II .e io io j i . iuV , a l l l l  o l l l i ' l  • l i k e  II, 
I mild a llutt nl hi I hllMlli 's'i 'S In  Use 
l lu  ii d a ta  ti.isi's

We fee l l l i . i l  we . i i t n ‘ 1 l e u l l )  
p . n I I I  lp . i l il i |;  i l l  ju n k  l a x , "  s . i iJ  1.1 
li.ni Si , ;a l ,  v i n  p i t ' s u lm i  in 
i l i . u y c e o l  i i i .n k t ' lm p  a l  Mi I ax. 
ss hit h 11 .ii im  i n l  o lx io l i.o In iu la x  
slii e l -  a  w i i k  III i l s  i In  I l l s  M l 
l a x  ld l .e s  in d e l s  Im Us |i .i |KT, 
i l ... I i l l i t l . l l  . i l l  V h )  la x  III.I I hul l '

A l tea ily , some loca l Im aue .si 
have I d  i'.iiii . u I v t i I i  . i i i j ;  hy la x  In 
Ha l I lia d , whit h has a lxn il .‘0.000 
la x  hi,a hint's, at i u id i li j: lu  an e s ll-  
i ii .ilc hy Ihe Southern New l-.nyp 
land I e lc |ihune Company, sue h a d  
v ed isvm c ills  a le  sent m ia s ium  
a lly  hy Im a l e .u  ilc .ilc i sh ips lin e  
such a il say s  a d ea le r w ill la k e  
SI no n il nn a Honda if a Im yvi 
l i i in j ;s i i i t li i ' fa x  sheet 

Meanwhile , the iiiiinlM-r uf 
jiu le llt l.i l lu iy jc ls  lo r  a d v e ll ls i  i s  is 
j'lnw illy : A l III* C'llV's la l l ' i ’ xt e l l l  
j . l . . , .  i th e  Ae li ia  I •!< ui*l I a ai 
ni l,' I m o j i a l l ) ,  Ih e  I .null | . .  oji lt 
Who wmk i l l  Ihe «uiu|i.iiiv - l i m e  
nl I it i Im l'diliyis im iiliitiliii a l e  bv 
la s  .ii I a ll iiilt-i il.al tin f t  to |>  is 
p idd i'liia l h i Ihe  m ili ji .i i i )  in m ake
II iMMii

Hue p iu lilem  i i i i i  |n . ijde like 
M i > ) |; . i ls i  . I ll the  a iililaX  li l l lv  IS 
ex.n I I I  how llu ' law s should Iw 
Will ile .l mi us l|**l to 11.dale l i f t '
s p o i l  | i | . . l e i l in n s  In Im t n i i t '  
ii til as w il l  as in W a sillily. 114 1 and  
(n.y;uii . im Jnd.a, lie.illlly'.s l i . ite 
I -  . n h< Id an d  (lie Im *1 wm.liii ,;  ul 
Ihe |itu |k isa ls h a s  Uul h  i II t i n  k. d
uul

n u ll u l l l i ix  i i i l l u l  ■ 
invested th en  wot 
s jiiru u a liiy . ahslei 
p a u d e u r  

|  l y t i  was Hu* h 
h llu le d  a l 11 tv/J .nil 
is .'s |k -i t a l l )  hum# 
Mon Ins (.aaitiii# , 
s e ii le d . oniony ih 
and Ihe D am  > i i 
il- . > in  v a i c o iis li a l 
ul ihe liu iu .m  l'i “
■ m inium  wuh s. 
S o im iu u e sHit iw. 
Im iiuw iii|; 11mu ih 
w ili l I t'y'.CI s I »
and AI p s ' M* >bl' 
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Wonders o f technology brought cheap communications. Great, 
but one consequence is a bad case o f information overload—a 
nuisance fo r  consumers, a headache fo r  marketers.

P r e p a r e  f o r  I - m a i l  a t t a c k

IK ICT MAIL OPIRATORS
send so many "urgent"

B
mailgrams that most people don't even open 
the envelopes now. Solicitors hit you at night 
with so many phone solicitations that you 
shelled out the extra bucks for on unlisted number. Then 
they got through with random dialers. So you bought an 
answenng machine. And now they've invaded your com ­

puter and your lax machine with iunk mail. Is there 
no peace*

This is the information age that the futurists talked 
about, the day w h :n  telephone technology, fax machines 
and electronic m ail would make communication cheap 
and plentiful. T oo  plentiful.

Says M itchell Kapor. the fom ict chairman of lo tu s  
Development Corp "It's a well-known phenomenon ui 
large corporations tha- when you come back from  a long 
weekend you II find SO pieces ot electronic mail in your 
mailbox, spend houts going through it. and end up with 
most ot it being stuit you don t want to see." Kapor 
protects hitmelr at home with an unpublished telephone 
number, and opts tor a public electronic mail address tor 
hts computer Yet the unwanted messages still come 
through

37 David Cbarbaek So many unwonted messages are
  floating around that the wanted ones

sometimes g i lost in the snuffle. And so we have what 
could perhaps be called a war of access, fought on a 
battleground of c ups and software. Everyone, it seems, is 
screaming for your attention. Among the callers' weapons 
arc electronic white pages, power dialers that can do
20 ,000 calls a day, and systems that hunt down unpub­
lished fox numbers.

Defensive strategies? These include pbx switchboards 
with sottwarc to route unwanted calls into answering 
machines and call blockers that rcicct calls rrom specific 
unwanted numbers. Tomorrow 's strategies will include 
software that filters out sales pitches from electronic mail 
by looking tor telltale words like "insurance" and "finan­
cial planner."

The ultimate gatekeeper for the busv executive or the 
very private individual is, ot course, another human being 
But scctctanes and butlers arc expensive. For most people, 
then, the answer to iunk communications w ill be tound in 
call blockers, software filters and screening devices that 
enable communication targets to dig an electronic moat 
around themselves.

The lo o ts  ot this emerging electronic wanare arc to be
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found in the very success oi semiconductors, which have 
made talk cheap. But with information, more can be less— 
a phenomenon once quantified by m it  Professor Ithiel de 
Sola Pool. Traclui.. various media hom 1960 to 1977, Dc 
Sola Pool found thav '••ere has been a rapid growth (9% 
annually) in data made a \ . 'able in the form of pcnodicals, 
television, radio, phone can. mail, faxes and telexes. At 
the same time there has been a much siower growth (3% 
annually) in data consumed. Out there at the margin, in 
short, only about a third of the extra information is getting 
through. We are suifcnng hom information overload. The 
transmission of information, while becoming cheaper, is 
becoming le^s efficient. The Dc Sola Pool study concluded 
that even while transmission costs are dropping, it is 
costing more to send a message and have it sink in.

While senders are spending more to reach out, some 
receivers are spending more not to be touched. Survey 
Sampling, a Fairfield Conn. research firm, says 2S% of all 
U.S. househt'ds have an unlisted number. Los Angeles is 
56% unlisted.

New Icrsey Bell, which already charges customers
S12.50 a year for the pnvilcgc or not having their numbers 
published, is offenng another defense this year, Caller ID , 
in some pans of us territory. For $78 a year plus a onetime 
charge of $60 for a readout device, a residential customer 
sees the number of the caller when his phone nngs. If he 
recognizes the number, he picks up; if he doesn't, he might 
ignore the call or maybe let an answenng machine get it.

For $48 a year New Jersey 3cll will accept a list of up to 
six calling numbers that will be blocked from your phone 
altogether; the callers get a central-office recording telling 
them to buzz ofi. Depending ou how many stockbrokers, 
bill collectors and cx-spouscs you arc trying to avoid, six 
may fall far short ot your needs. But New [crscy Bell's 
services are lust the opening wedge ot call-blocking tech­
nology. If a $60 device can capture phonc-number data 
from the phone line for display, another device could sit 
between a telephone and a personal computet, trapping 
ana stonng incoming phone numbers. Tlicie u  could be 
compared against an unlimited list of tiutnen non rtmi 
Perhaps, as Caller ID  spreads to other Bell companies 
(Nynex plans to oner the service as well), some entrepre­
neur will market suttwarc that can identity the -.leazicr 
phone solicitors—penny stock touts, tot example—and cut 
them off.

Businesses arc already tigunng ways to turn Caller in

I l f

r

into an offensive weapon, says a telephone consul taint who 
is advising them. In New fcrscy, commercial accounts can 
identify calling phone numbers for S102 a year. Obvious 
scheme: Advertise, say. a free book on municipal bonds 
with a phone number to call, then capture the callers' 
numbers and feed them to ravening cold-call brokers.

Don't forget that the strongest weapon in the arsenal of 
people making calls is phone numbers. Getting those 
numbers along with your name, address, zip code and any 
other personal information (the more personal the better) 
is big business. List brokers thnvc by leasing computer 
tapes containing magazine circulation lists, product war­
ranty registration lists and other information to direct 
marketers.

Technology makes this process a bigger problem. Nynex 
is selling, for $10,000, a compact disc containing 10 mil­
lion white page listings tor its New York and New England 
service area. The discs are updated monthly and include a 
little more information than the paper white pages: 
names, addresses, zip codes and, oi course, phone num­
bers. Chief customers for Nynex' disc: hill collectors, 
banks and law enforcement agencies.

Once the marketer has a million numbers, what does he 
do with them? Feeds them into a power dialer, also known 
as a iunk-call machine. About $38 million worth of the 
power diaL.g equipment was sold in 19S-L according to 
William Reed at Link Resources, a New York market 
research firm. This notwithstanding about 30 state laws 
supposedly restricting them. (Massachusetts has a law 
requiring phone companies to make available to operators 
of power dialers a list ot phone customers who h*vc asked 
to be spared such solicitations. But the law does not 
require the iunk call operators to get the list, much less to 
honor it. In Florida a 1987 law bans phone machines from 
calling people with pitches for "tangible" goods like alu­
minum siding. 'Tangible." however, docs not cover the 
activities of stockbrokers and insurance salesmen.

Boston-arca-based Davox Corp. says one purchaser of its 
c .a s - 1 0 0 0  system, which supports 64 phone lines and 32 
customer service representatives, was able to dial 20.000 
numbers and make 4.000 contacts tn one day. Those 
dialers aren't cheap. A midlevcl Davox system—one that 
supports 16 lines and 8 to 10 agents—is priced at $125,000

As telemarketers spend more for offense, their audience 
will have to step up delcnsive outlays One manager ot a 
bcd-and-brcakfast in San Francisco uses a device called
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PnveCode to stop his phone from nnging. "I was tired of 
bei-.g offered free dancing lessons,' he says. "With a phone 
in every room, every time they rang the house sounded 
like it was taking off to the sky."

PnveCode asks callers for their access number, which 
they punch in with a touch-tonc phone. The inn s guests 
have a code that makes the phone nngs come in bursts ot 
four. The booking agent uses a code that nngs three times. 
The manager's inends have yet another code that sets off 
two nngs The stnglc-nng code is tor "special occasions, 
he says. Dance lesson pitchmen can't make the phone nng 
at all.PnveCode was invented by imm Corp. in Philadelphia, 
which, alas, docsn t sell it anymore. It was a marketing 
failure, partly because of its high pnee (about $300 for a 
single extension1 and partly because it doesn't also have a 
message-taking option for people who don't know the 
code. But experts say it would be easy to build a nng- 
blocking device into the cun-r.: generation ot $100 an­
swering machines, which already use codes to read back 
messages to the owner calling in from another phone.

Another defensive technology has been around for a long 
while but is much more feasible with modem software- 
controlled pbxcs. or switchboards. Keep two phone exten­
sions. One nngs when a stranger dials your company and 
asks to be connected to you. That extension is shunted to a 
secretary’. The other extension is known to people you 
want to hear fTom You pick up that extension yourself, 
saviMfthe inconvemencVof •» screening by your secretary. 
Software-driven switchboards facilitate this dodge im­
mensely. For one thing, they can easily cnange youi pri­
vate extension number if it leaks out to outsiders For 
another, they can shunt the cold-caJIcts to a low-cost 
dump such as a voice mailbox If corporate executives of 
the tutute can win this little lectromc battle, they can 
probably make do with fewer secretaries

But markctmgpcople, desperate tor new leaus. are fight­
ing back: Oftcnsive software is moving ahead A Norcross 
Cj company, Digital Publications, is selling a program 
and $.000 name database that a l lo w s  puolictsts to mass- 
distribute taxed ptess releases automatically at night, a: a

o  &

cost of 10 cents each, much cheaper than the average 60 
cents paid per mailed ptess release. M. Fax, a f-jt supply 
company in Irvine, Calif., has accumulated a large data­
base of fax numbers by offering cameras and Sonv Walk­
mans ior lists of fax numbers. Such lists are one reason fax 
users ate inundated with mail—and paying for the insult, 
since suppliers are on them.

D etense against iunk lax assaults: Don't let out your fax 
numbers. Soon, however, fax marketers will have a 
powerful retaliatory weapon, inspired by the "demon dial­

e r ' of the movie u<*r Gamn Zoom Telephonies tn Boston 
plans to release in March a $595 modem that can be 
rogumracd to randomly dial thousersds of numbers 
•anting for responses that betray the charactcnstu signals 

of a tax machine beginning to receive The fax numbers are 
stored for later retrieval.

Now what do vcu dot So far onlv a few tax manufactur­
ers have added a feature that demands an access code 
before permitting a transmission to begin But such fea­
tures tr ay soon become standard on all machines rather 
than options.

Electronic mail—messages sent trotn computet to com­
puter—presents a mote complicated battlefield It s mote
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powerful thin letter mail and potentially more invasive. 
Why so? With a fax message, you don't know whether or 
not the intended recipient got the message or read it, but 
some electronic mail systems, for instance, permit the 
sender to attach a "receipt" to a message so he'll know 
when you've read it and can follow up with a shone call. 
Defense: Forward the message to yourself and then read it. 
The receipt won be triggered.

E-mail still has a way to go before it replaces the post 
office—or snailmail, as its detractors call it. However, it is 
already formidable. The number of messages over public 
systems (such as CompuServe and M CI Mail’ reached 
about 500 million in iy87. Coopers A Lvbrand predicts 
that number will reach 2 billion in 1992. On private, 
corporate electronic mail systems, there were about 1 
billion messages in 1988, and there could be over 10 billion 
by 1992

When the first corporate electronic mail svstems were 
installed in the 1970s, users noticed a disquicttnc phenom­
enon unwanted messages. "Someone in a branch omce 
hues a new salesman and sends a message to cvervonc in 
the company, including the chairman," says Walter U l­

rich, a partner at Coopers &. Lybrand in Houston. 'That 
clutters everyone's mailbox. It is so simple to simply 
address the message to 'evervone' ’hat there is abuse. 
Without electronic mail that branch manager would never 
think of making the same announcement, running off
10,000 Xerox copies and then mailn ; i t  out.”  As chairman 
of the privacy and security subcomn ittec of the Electronic 
Mail Association, Ulnch is moniror.ug ways to cope with 
this problem of overuse.
H elp is on the wav. Professor Thomas Malone at mi t ' s  

Sloan School of Management is leading a protect 
called the Information Lens, a system of fi lte r . defined by 

the user, that scans incoming na il and sons it into "fold­
ers”  according to uscr-defineo cntena Mail from the boss 
will be flagged as urgent if the user has so programmed the 
system The Lens can also identify messages from elec­
tronic pests by the wav the user handles them, and can 
route them into an electronic cash can or low-pnonty 
folder.

Ccncral broadcasts, like iunk mail can be regarded as 
useless by many recipients, who would prefer not to re­
ceive impersonal communications. The Lens, rather than 
posting a copy of a broadcast message in everyone's in-box, 
puts r. into an electronic pool of other broadcast messages. 
Members ot the svstcm can tell the Lens to search the pool 
for items of interest, retrieve them, and save them tn a 
personal file. In this system the receiver has moic control 
over the communication channel than the sender.

"Imapne various kinds ot pricing schemes." says Ma­
lone. "On a simple level a sender is caarged for sending 
messages and charged more for sending a message to many 
people You can imagine some more elaborate schemes: 
One would be a toll for getting mrcrmaiion into your 
mailbox You won't be willing to look at messages from 
random strangers unless thev are wtlimg to pay to get that 
iniormation into your mailbox

"That wav I have a certain kind oi niter that says it has 
to be worthwhile to the sender to get u to me. Such a 
system increases the incentive for the sender to target his 
communications more directly."

Protestor Nicholas Negjoponte, director of m it's  Mt l ‘a  
lab, envisions a world of "reverse advertising " '1 tell ’n r 
computer to tell the world that I want to buy a win Jsu. fei 
for under S500. and the windtuner world responds w-th 
bids " Don t call us. we II call you. Now we re talking ■
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April 2, 1989

nr. u y u w u M l o f  fman,

I am directly opposed to your introduction of House Bill 
232, "An Act relating to the use of -facsimile devices for 
commercial solicitation."
I am opposed to this type of legislation for the very fact 
that I am in this type of "Business Advertising."

I believe that I am the only person in Anchorage, for that 
matter, the state of Alaska, that does fax advertising.
As you can read from my letterhead, it is called Fax Direct 
Advertising. I do the very thing that you are trying to 
legislate by sponsoring House Bill 232.

Since I'm the opposition, and I've read your side of the 
story (HB 232), let me tell what my concerns are.

It is true fax user does pay for the paper cost. But the 
cost to the user is only S.03 to *.05 per page depending on 
the length of the message.
As to fax machines being occupied with unsolicited messages, 
the nature of most unsolicited messages is that they are 
sent by computer. Those computers are usually programmed to 
take advantage of low night phone rates. Most fax users 
have little rr no fax traffic during the night hours.
Hence, the concern for tieing up a fax machine with an 
unsolicited message may be overblown.

The Federal Communications Commission received a total of 
0,000 complaints about various telecommunications problems 
during 1988. Only 20 of these complaints were directed at 
j u n k  fax. (Reported in NOMDf "Hotline" Feb. 1909, page 2.)
A spokeswoman for the American Facsimile Association, an 
association of fax users, says, "When fax users mention junk 
fax, I ask them how many pieces of junk fax they receive. 
They usually tell me one or two per week."
In snort, the problem of unsolicited fax messages is perhaps 
over blown.

If fax messages are illegal, it will mean that each fax user 
must obtain permission from the intended recipient prior to 
maxing a transmission. There are various problems with this;
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1. M o r e  than rt b i l l i o n  fax m e s s a g e s  a r e  s e n t  in the U.S. 
e a c h  y e a r  The laoor c o s t  to o b t a i n  p e r m i s s i o n  to se n d  
( l n c l u d . n g  c o s t s  t o r  b o t h  the s e n d e r  ar.d th** intended 
r e c e p i e n t )  c o u l d  ear. ilv - x r o c i  $1 r**r r o - . s . w  » h*» 
c o s t  to A m e r i c a n  b u s i n e s s e s  c o u l d  e x c e e d  io bliii - t i

2. W i t h  s o  m a n y  billioi.s o f  fax m e s s a g e s  f l y i n g  around, 
t h e r e  c o u l d  be p o t e n t i a l l y  m i l l i o n s  of d i s p u t e s  a b o u t  
w h e t h e r  v e r b a l  p e r m i s s i o n  was g i v e n  to t r a n s m i t  a message. 
G o v e r n m e n t s  w o u l d  need s i g n i f i c a n t  s t a f f s  to and b u d g e t s  in 
t he t e n s  o r  h u n d r e d s  of m i l l i o n s  o f  d o l l a r s  in o r d e r  to 
r e s o l v e  t h e s e  d i s p utes.

3. F a x  u s e r s  h a v e  i n v e s t e d  o v e r  $4 b i l l i o n  in t h e i r  fax 
e q u i p m e n t .  M a n y  of t h e s e  a r e  s m a l l  b u s i n e s s  firms. W h e n  
t h e y  p u r c h a s e d  t h e i r  f a x  e q u i p m e n t ,  m a n y  w e r e  m o t i v a t e d  by 
the low l a b o r  c o s t  of fax e q u i p m e n t ,  w h i c h  f e a t u r e s  
u n a t t e n d e d  o p e ration. If f a x  u s e r s  m u s t  o b t a i n  p e r m i s s i o n  
to s e n d  m e s s a g e s ,  ma n y  wi l l need " F a x  M a c h i n e  O p e r a t o r s "  to 
o b t a i n  p e r m i s s i o n  to s e n d  m e s s a g e s  to i n t e n d e d  r e c i p i e n t s  
a nd to g i v e  p e r m i s s i o n  to o t h e r  s e n d e r s  to t r a n s m i t  
m e s s a g e s .  T o  a l l  firms t h i s  will r e p r e s e n t  a s i g n i f i c a n t  
cost. T o  s m a l l  firms, the c o s t  m a y  be p r o h i b i t i v e .  It will 
r e s u l t  in m a n y  f i rms n o t  g e t t i n g  t h e  v a l u e  o u t  of the 
e q u i p m e n t  t h a t  t h e y  have a l r e a d y  p u r c h a s e d .

4. W i t h  s u c h  r e s t r i c t i o n s  o n  fax u s a g e  a n d  t h r e a t s  of large 
f in es o r  law vi o l a t i o n s ,  f a x wil l no  l o n g e r  be s u c h  a 
p o p u l a r  m e d i u m  to the a v e r a g e  b us i n e s s .  As such, s a l e s  of 
new fax m a c h i n e s  will drop. And in v i r t u a l l y  c v e r v  s t a t e  of 
the U.S. t h e r e  a r e  s a l e s  o f f i c e s  for  fax  m a c h i n e s  m a k e r s  and 
a n u m b e r  of m a n u f a c t u r i n g  plants. T h e s e  will u n d o u b t e d l y  
lay o f f  t h o u s a n d s  of workers.

5. W h i l e  laws l i m i t i n g  t e l e p h o n e  s o l i c i t a t i o n s  to r e s i d e n c e s  
ha ve  b e e n  u p h e l d  bv the co u r t s ,  th e c o u r t s  ha ve  n e v e r  
p e r m i t t e d  a n y  c o m p l e t e  p r o h i b i t i o n  o f  th e  u n s o l i c i t e d  mail 
or t e l e p h o n e  s a l e s  pitches. And the  s t a n d a r d  of p r i v a c y  is 
m u c h  h i g h e r  for r e s i d e n t i a l  s o l i c i t a t i o n  than  it w o u l d  be 
for b u s i n e s s e s  w i t h  fax m a c h i n e s  S o  it is h i g h l y  likely 
t h a t  a n y  c o m p l e t e  p r o h i b i t i o n  of u n s o l i c i t e d  fax m e s s a g e s  
w o u l d  be r u l e d  u n c o n s t i t u t i o n a l .

I w o u l d  like to d i s c u s s  th i s f u r t h e r  w i t h  y o u r s e l f  or  for 
that m a t t e r ,  y o u r  co mm it te e .
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Sec. 45.50.470. [Repealed, § 1 ch 240 SLA 1970.1

I

Sec. 45.50.471. U n law fu l acts and practices, tai U n fa ir methods 
o f competition and un fa ir or deceptive acts or practices in the conduct 
o f trade or commerce ure declared to be unlawful.

tb) The terms "unfair methods o f competition" and "un fa ir or decep­
tive ucts o r practices" include, but are not limited to, the following 
acts:

<1) fraudulently conveying or transferring goods or sendees by 
representing them to be those o f another:

>2i fa lse ly representing or designating the geographic origin o f 
goods o r services:

<3» causing a likelihood o f confusion or misunderstanding as to the 
source, sponsorship, o r approval, o r another person's affiliation, con­
nection. o r association with or certification o f goods or services;

<41 representing that goods or sen  ices have sponsorship, approval, 
characteristics, ingredients, uses, benefits, or quantities that they do 
not have or that a person has a sponsorship, approval, status, a ffi lia ­
tion. or connection that the person docs not have;

i5» representing that goods are original or new if they are deterio­
rated. altered, reconditioned, reclaimed, used, secondhand, or seconds;

<6) lepresenting that goods or services are o f a particu lar standard, 
quality, o r grade, or that goods are o f  a particular style o r model, if 
they are o f another: 

t7> disparaging the goods, services, or business o f unother by false 
o r misleading representation o f fact:

(8» advertising good* or services with intent not to sell them as 
advertised;

<9* advertising goods or services with intent not to supply reason­
able expectable public demand, unles* the advertisement prominently 
discloses a lim itation o f quantity;

110* making fr.lse o r misleading statements o f fact concerning the 
reasons for. existence of, o r amounts o f price reductions:

1 11» engaging in any other conduct creating a likelihood of confu­
sion or o f misunderstanding and which misleads, deceives or damages 
a buyer o r a competitor in connection with the sale o r advertisement 
o f good* o r services;

> IJ | using or employing deception, fraud, false pretense, false prom­
ise. misrepresentation, nr knowingly concealing, •unpr^ssmg. >>r 
omitting a material fact with intent that others relv uoon the conceal­
ment, suppression or omission in connection with the sale or adver­
tisement o f goods or service# whether o r not a person has in fact been 
misled, deceived or damaged;

«5 3• fa iling lo  deliver lo  the customer at the tune o f an installment 
sale of goods or services, a written order, contract, o r receipt M-uing

*15
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out the name and address o f the se lle r and the name and address o f 
the organization that the se lle r represents, and a ll o f the terms and 
conditions o f the sale, including a description of the goods or services, 
which sha ll be stated in readable, clear, and unambiguous language;

'14) representing that an agreement confers or involves rights, 
remedies or obligations which it does not confer or involve, or which 
are prohibited by law;

• 15) knowingly making false or misleading statements concerning 
the need for parts, replacement, or repair service;

' 16) misrepresenting the authority o f a salesman, representative or 
agent to negotiate the fina l terms o f a consumer transaction;

' 17> basing a charge for repair in whole or in part on a guaranty or 
warranty rather than on the actual value o f the actual repairs made 
or work to be performed on the item without stating separately the 
charges for the work and the charge for the guaranty or warranty, i f  
any;

) IS ) disconnecting, turning back or resetting the odometer o f a ve­
hicle to reduce the number o f miles indicated;

(19) using a chain re fe rra l sales plan by inducing or attempting to 
induce a consumer to enter into a contract by offering a rebate, dis­
count. commission, or other consideration, contingent upon the hap­
pening o f a future event, on the condition th.it the consumer either 
sells, or gives information or assistance for the purpose o f leading to a 
salt* by the seller o f the same or related goods;

»2()> selling or offering to selt a right o f participation in a chain 
distributor scheme;

(21) selling, falsely representing or advertising meat, fish or poul­
try which has been frozen as fresh food;

(22' failing to comply with AS 45.02.350;
°3 ) failing to comply with AS 45.45.130 — 45.45.240;
24» counseling, consulting or arranging for future services relating 

to the disposition o f a body upon death whereby certain personal prop­
erty, not including cemetery lots and markers, will be furnished or the 
professional services o f a funeral director or embalmer w ill be fu r­
nished. unless the person receiving money or property deposits the 
money or property, and money or property is received, within five 
davs .if its receipt. in a trust in a financial institution whose deposits 
are insured by an instrumentality o f the federal government designat- 
iiu  the institution as the trustee as a separate trust in the name only 
n f the person oil whose beha lf the arrangement. are made with a 
provision that the money or property may only he applied to the pur- 
ch..si* **f designated merchandise or services and should the money or 
property deposited .u 1 any accrued interest not he u*ed lor the pur- 

intended on the leath o f the person <>n whose behalf the ar- 
tangetiierus are made, a ll money or property m the trust sha ll become 
* <r* ■'! that person's estate; upon demand by tlu* person on whose

2*J»>
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behalf the arrangements are made, all money or property in the trust 
including accrued interest, shall be paid to that person: this para­
graph does not prohibit the charging of a separate fee for consultation, 
counseling or arrangement services if the fee is disclosed to the person 
making the arrangement; am arrangement under this paragraph 
which would constitute a contract of insurance under AS 21 is subject 
to the provisions of AS 21;

(25) failing to comply with the terms of the Alaska Gasoline Prod­
ucts Leasing Act (AS 45.50.800 — 45.50.8501;

(26) failing to comply with AS 45.30 relating to mobile home war­
ranties and mobile home parks;

(27) failing to comply with AS 14.4S.060(b)(13);
(28) dealing in hearing aids and failing to comply with AS 08.55.
(c) The unlawful acts and practices listed in ib) of this section are in 

addition to and do not limit the types of unlawful acts and practices 
actionable at common law or under other state statutes.

(d) [Repealed, § 21 ch 166 SLA 197S.] (if 2 ch 246 SLA 1970; am 
§ 1 ch 53 SLA 1974; am § 1 ch 13S SLA 1974; am § 1 ch 183 SLA 
1975; am § 2 ch 146 SLA 1976: am S 3 ch 197 SLA 1976: am if 3 ch 
234 SLA 1976; am if 21 ch 166 SLA 1978; am $ 5 ch 15 SLA 1986; am 
§ 5 ch 64 SLA 1986; am § 12 ch 131 SLA 1986)

R ev iso r's  n o tes . —  Parag raph 'b)«2 1 • 
was enacted as (b)(23> and paragraph 
(b)(25) was enacted as (b i(22). Renum­
bered in 1976.

Paragraph (b )(28 l was enacted as 
ib )(27l. Renumbered in 1986.

E ffe c t o f  nm endn  'nts. — The first 
1996 amendment added paragraph <26* o f 
subsection lb).

The second 1986 amendment added 
paragraph (27 ) o f  subsection ib).

The th ird  1966 amendment added p a ra ­
graph 128) o f subsection lb).

L eg is la tiv e  h is to ry  re p o r ts . — For re ­
port nn ch. 2-16. S LA  1970 iFCCS 2d HCS 
CSSB 252 ). see 1970 House Jou rna l Sup­
plement 10. follow ing p. 7-13 o f the 1970 
House Jou rn a l: fo r report o f the confer­
ence committee, see e ithe r 1970 House 
Jou rn a l, p. 13-16. o r 1970 Senate Jou rn a l, 
p. 1296.

N O T E S  TO  D E C IS IO N S

Th is s ta tu te  d id  not c h i ll c o n s titu ­
t io n a lly  p ro tec ted  speech , where the 
speech in question involved comrnun.cn- 
tions regarding a lleged debts and thus fe ll 
within the rub ric o f commercial speech, 
winch enjoys a low e r firs t amendment 
protection than noncommercial speech. 
State v O 'Neill Investigations, Inc.. Sup. 
Ot Op No, 2053 (F ile  Nos. 4109 , 1165.. 
60!) P.2d 520 '19801 

Subsec tion  (n l not vague . — The 
words o f subsection .u io f th is  section huv- 
a ‘'well-defined'' meaning in the a rea o f 
trade regulation and are therefore not 
vague State v. O 'Neill Investigation- 
In c . Sop. t't. Op No, JII53 iF ile  No*
4109. 41651. 609 I ' 2d 520 '1980 '

Tw o e lem en ts must lie  p roved  to e s ­
tab lish  a p riinu  fac ie  case  n f u n fa ir  o r  
d ecep tive  acts n r p ra c t ic e s  under the 
-id : . 1 .  that the defendant is engaged in 
trade o r commerce: and . 2 ' that in the con- 
duct o f trade oi itiiiinierce, an un la ir act nr 
practice has occurred. S ta te  v O 'Neill In ­
vestigations. Inc.. Sup. t ' l l ip  N<i 2053 
F ile Nos. 4 1 0 1 1 .  4165 . 60!) P.2d 520 
t!)S0
W hen act n r p ra c t ic e  i* d ecep tive o r  

u n fa ir . — An .wt nr practise o- deceptive 
• -r um .n r ii i: hu* th cc tip ju tv  nrtendenc.v 
to deceive S ta tes O 'Neill Investigation*. 
In i.. S up  f t  vip No jo 5 3  iF ile  No*,
1 1 0 9 .  11 6 5 ' .  < • '1 4  P 2 -1  " J i t  ' 1‘ i s i n

I
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A ctua l in ju ry  as a  re s u lt  o f  the d e ­
ception  is  not req u ired . S tate v. O 'Neill 
Investigations. Inc.. Sup. C t. Op. No 2053 
(F ile  Nos. -1109. 4165). 609 P .2d o'
(1980).

In ten t to  dece ive need  n o t lie 
p ro ved . S tate v. O 'Neill Investigations. 
Inc.. Sup. Ct. Op. No. 2053  > File Nos. 
4109. 4165 ), 609 P.2d 520 49801 .

T e s tim ony  o f  c o n sum e rs  t liu t they 
w e re  m is led  is sufficient to sustain a 
prima facie case o f  un fa ir and deceptive 
practices. State v. O ’N e ill Investigations. 
Inc.. Sup. Ct. Op. No. 2053  I F ile Nos. 
4109. 4165 ). 609 P.2d 520 09801 .

P rim a  fac ie  case. —  In  a consumer 
protection action, a p rim a facie case is 
presented when the p la in t iff establishes 
that the defendant enguged in trade or 
commerce and in the course o f that busi­
ness commuted an un fa ir act o r practice. 
State v. Grogan. Sup. C t. Op. No. 2356 
i F ile No. 5 1 9 9 \ 623 P.2d 570 <1981'.

An ac t o r  p rac tice  need  not be d e ­
ceptive to  be u n fa ir . S ta te v. O 'Neill In ­
vestigations. Inc.. Sup. Ct. Op. No. 2053 
•File Nos. 4109. 4165>. 609 P 2 d  520 
119801.

U n fa irn e s s  w ill be d e te rm in ed  b y  n 
v a r ie ty  o f  fa c to rs , including: 11 1 whether 
the practice, without necessarilv having 
been previously considered unlaw fu l, o f­
fends public policy as it has been estab­
lished by statutes, the common law . or 
otherwise —  whether, in o th e r words, it is 
within a t least the penumbra o f  some 
common law , statutory, o r  other estab­
lished concept o f unfairness; < 2  whether it 
is im moral, unethical, oppressive, or 
unscrupulous; '3' whether it causes sub­
stantia l iiiiu rv to consumers o r competi­
tors or other businessmen. S ta te v. O 'Neill 
Investigations. Inc . Sup < t Op. No 2053 
• F ile Nos. 1109, 11651, 60 9  I ’ 2.1 520 
- 1:1*0 '

S im ila r ity  to fe d e ra l law . -- The p ro­
hibition m  tl;i* -.•ction again*! "unfair 
methods o f  vn'iit't’ tit lon  and unfair o r de­
ceptive acts nr practices in (lie  Conduct of 
trade o r commerce i* ?ub-tun ti,illv  Mint- 
lo r to that contain' d in -i i tion 5 - , t ' t * *■• 
the Federal Trade Commission \ct. 15 
C S C  > troo ]■ M .,tonu -k .i M .iol. Inc 
v -t.ite. Sup Ct O p  No. 2223 F ile No* 
lo t '). It: 11'. " 2 "  I* 2.1 ;.*2 ' 1 9 '"

V . i t i d a l i / i n g  a  i - U ' t o m i - r '»  p r o p e r l y  
i* .in u n fa ir trade act •.•illiin 'he tt i a inog 
t tin* oi-kinm S ta le  v G rogan, pup t j

" p  N -, 2 3 5 6  F o e  .No "> | ' * 9 '  *-2* I '  2*1
ISH l'
D ecep tive and u n fa ir  n ets In  c i lic e -

tion  agencies. —  Threats by debt collec­
tion agencies o f imm inent legal action 
when no such action is ac tua lly  contem­
plated is a deceptive act o r practice. S tate 
v. O'Neiil Investigations. Inc.. Sup. Ct. 
Op. No. 2953 -F ile  Nos 4109 . 4165 ). '309 
P .2J 520 <19601.

Harassment o f  debtors by telephone 
ca lls to them, the ir relatives o r the ir em ­
p loyer! constitutes an un fa ir act o r prac­
tice. State v O 'Neill Investigations, inc.. 
Sup. U l. On. No. 2053 ‘ F ile  Nos, 4109, 
4165 '. 609 l ’ 2d 520 <19601.

A m isrepresentation by a debt collec­
tion agency that fa ilu re  to pay an a lleged 
debt ‘Aiil result in impairment o f one's 
credit r j i in g  has been iieid to be an un la ir 
and deceptive act or practice. S ta le  v. 
O 'Neill Investigations. Inc.. Sup. Ct. Op. 
No. 2053 File Nos. 41 "9 . 4 l65> . 609 P.2d 
520 I960 '.

The use by collection agencies o f 
simulated legal documents o r collection 
forms labelled "F in a l Demand Before 
I.c-gal Action" when no legal action is in 
fact taiien constitutes .1 deceptive act. 
S tate O 'Neill Investigations. Inc.. Sup. 
Ct Op No. 2-'33 'F ile  Nos. 4109 . 41651, 
609 P 2d 32" • 19601.

A rtic le  not a p p lic a b le  to  sa le  o f  re a l 
p ro p e rty .

See note under this catchline follow ing 
the artic le analysis. State v. F irst Nat'I 
Bank. Sup. Ct. Op. No 2591 (F ile  Nos. 
5006. 5107 . 660 P.2d 406 '19821.

In ves tig a tion  o f  acts v io la t in g  both  
th is  a r t ic le  and  a rt ic le  t o f  c h a p te r . — 
Although .t does not necessarily follow  
that .,n act which violates the U n fa ir 
Trade Practices and Consumer Protection 
Act. AS 4 5  *i> 171 — 45.50 .501 would also 
v io la t, the Restraint o f T rade Act. AS 
1.3 30 5ti2 — 4.5 50  596. i f  an act dees viu. 
L ite > -id -t.'tuto*. an investigation pursu­
ant to .vS 43 50 195 would be appropriate. 
M.itauaM.u Maul. Inc v S la te . Sup Ct. 
Op N - 222.' F ile  N"« 1640. 4 6 4U . 620 
I ' 2d t ' 2  -IP.Mli

Since the Dntdmg and pricing activities 
under in vo 'ig a iitin  could have eon- 
•.eiv.o'iv l.n-M’d -n e e  Cspi-llllal e leilii m  ,.f 
..n V> 15 3" 562  vi-ilaiii-r.. which i* 
A la-k .i < • p i...O en l ei the Sherm an Act.
1 '* i .' < • , el - " i | . o w.ij. apprupri.'tie
! - r »In - la te  » inie.-Uii-Uc , l '  well l lie  pu*-
• tlile ■ - .0 n »4 "o»  -ee lion wh Ii i»

h v jlc n t  *t the Federal i'nuie
i ' " I i i j m i m I I i I I  A .I. 1-5 t S  c  . , tt ,  t 

i.- l "U l- k . M a id , in.- v S i a te . S up  C :
• )p Na 2 2 . ( F ile  No* I'-IO. l u l l -  I . . . I  
* 2d



■i -15.50.471 » 45.50.472 T r a d e  a n d  C o m m e r c e i  45.50.461

ats by debt collec- 
nen l legal action
• actually content- 
. or practice. State 
its. Inc., Sup. Ct

1109. 4165i. 609

trs by telephone 
tives o r the ir cm- 
in fa ir act or prac- 
vestieations. Inc.. 
'F ile  Nos. 4109. 

980<.
by a debt collec- 
to pav an alleged 

oairinent o f  one's 
.•id to be an un fa ir 
•iractice. S tate v. 
Inc.. Sup. C t. Op. 
9 .4 1 6 5 1 .6 0 9  P 2 d

ion agencies o f 
.•nts or collection 
Demand Before 

legal action is in 
a deceptive act. 
tation-. Inc.. Sup. 
S’ns. 1109. 4 l6 5 i .
le to >»le o f  re a l

ilchlme follow ing 
tie v. F irst Nat l 

9591 i F ile  Xo>. 
(06  ' 19 6 2 1, 
s v io la tin g  both  

1 o l ch ap te r. — 
wce--an ly tallow 
latei* ‘ lie Cut.n r 
i *umer Protect inn 
50.561 would .il>o 
f  Trade Act. AS 
f  an act does c i m. 
>-tic* it ion nur*u- 
' i be t-i propriate. 

S ta te . Sup ( 
W ill 1641 >. t.JU

pntitig activities 
old have i tt-
■ tltiai eleitn in 
men, wli a n  i . 
:e Mn-rm,llt A t.
A.it itnrtipi' in* I* its C e|| (lie 1 1 '. - 
. 'i lt  .n vie h 
o , ' i.e r.il 11 .elo
• t : H "  et, 

.-I i l l  * l l l  I I
ti. In ia t> ' . ■

Q uoted  in Swenson T rucking & Exca­
vating. Inc. v Truckweld Equip. Co.. Sup. 
Ct. Op. No. 2 0 0 8 1F ile  No. 4288 '. 604 P .2d 
1113 ' 19S0i.

C ited in O 'Neill Investigations. Inc. v. 
Illino is Employers In s . Sup. Ct. Op. No, 
2444 iF ile  No. 44291. 636 P.2d 1170 
11961).

I

C o lla te ra l re fe ren ce s . —  32 Am. Ju r. 
2d. False Pretenses. 5 1 et se q : 37 Am. 
•)ur. 2d. Fraud and Deceit. 4 4 ! et seq. 35 
C .J.S . False Pretenses i  14; 37 C .J .S . 
Fraud $ 154; 37 C .J.S . Fraudu lent Con­
veyances i  469.

V a lid ity , construction, and effect o f 
state legislation regulating o r  contro lling 
“ hait-and-switch" o r "disparagement" ad ­

vertising o r sales practices. 50  ALR3d 
1008.

Scope and exemptions o f state deceptive 
trade practice and consumer protection 
acts. 89 ALR3d 399.

Practices forbidden by state deceptive 
trade practice and consumer protection 
acts. 89 ALK3d 449.

Sec. 45.50.472. Junk telephone calls, (a) Making a junk tele­
phone call without the prior written consent of the person called is 
unlawful.

ibi In this section “junk telephone call" means a telephone call 
made for the purpose of advertising through the use of a recorded 
advertisement.

<ci The provisions of AS 45.50.481 — 45.50.561 apply to this sec­
tion. 1 ch 17 SLA 197S)

Sec. 45.50.4S0. I Repealed, ii 1 ch 246 SLA 1970.]
Sec. 45.50.481. Exemptions. Nothing in AS 45.50.471 —

45.50.561 applies to
<H an act or transaction regulated under laws administered by the 

state, hy a regulatory hoard or commission except as provided by AS 
45.50.471<bli27), or officer acting under statutory authority of the 
state or of the United States, unless the law regulating the act or 
transaction does not prohibit the practices declared unlawful in AS 
45.50.471;

<2 i an act done by the publisher, owner, agent, or employee of a 
newspaper, periodical or radio or television station in the publication 
or dissemination of an advertisement, when the owner, agent o r  e m ­
ployee did not have knowledge of the false, misleading or deceptive 
character of the advertisement or did not have a direct financial inter­
est in the sale or distribution of the advertised product or service;

<3< an act or transaction regulated under AS 21.36 or AS 116,05 nr a 
regulation adopted under the authoritv oftho.->e chapter* 2 ch 216 
SI.A 1970. am «  2. 3 ch 53 <L.\ 1971: .un * 6 ch  64 SI.A !'»H6 *

E f f e c t  n l  a m c m l m r n i v  i t  ■ I ’ * "  

n m - n d m c n i  o i  p a r a g r a p h  ‘ I 1 - n b - t i l U t i - i t  
.i f« T  . i n v  i m p e d i n g  t c g u l i i t o r v  b>>arU 
a id  in -e r t id  ■ x ic fit . i ,  c rm id i-d  bv A S

i t * n  | ;t> Im g ji  .n it m ii.tr.ig ,npti 
•ittM ttiiln l t n -gu ljt ivn  ,nlo|i*i t i o  
any ti itul.iinm* rii'imuig.ibit out ot. 

• c i t r . l  M u r’ ( i n v i t i n g  i iM in n u  "
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N O TES  TO  D E C IS IO N S

§ 45.50.495

A p p lic a b ility  o f  p a ra g ra p h  ( I )  e x ­
em p tion . —  Paragraph ID  o f this section 
exempts only those acts o r transactions 
which are the subject o f ongoing, careful 
regulation . Mutanuska Maid. Inc. v. 
S ta te . Sup. Ct. Op. No. 2223 (F ile  Nos. 
•1640. 4641i. 620 P.2d 1S2 (19S0I.

U n fa ir  acts o r prtxtices are exempt un ­
der paragraph ( 1 ) o f th is section on ly 
where the business is both regulated and 
u n fa ir acts and practices are prohibited. 
M atanuska Maid. Inc. v. State. Sup. Ct. 
Op. No 2223 (F ile  Nos. 4640 . 4641'. 620 
P .2d 182 (19801.

The exemption contained in paragraph 
( I t  o f  this section was not intended to 
app ly to acts proscribed by the A laska Re­
s tra in t o f Trade Act. AS 45 .50 .562 —  
45 .50 .596 . M atanuska Maid. Inc. v. S tate. 
Sup. Ct Op. No. 2223 (F ile  Nos. 4640. 
4 6 4U . 620 P .2d 132 (19801.

Since the Restrain t o f  Trade Act. AS 
45 .50 ,562 —  45 .50 .596 . does not regulate 
he da iry  industry w ithin the meaning o f 
.ragraph <1) o f th is section, the exemp­

tion does not apply . Matanuska Maid . Inc. 
v. State. Sup. C t. Op. No. 2223 ' K ile  Nos. 
4640. 46 4U , 6 2 0  P.2d 182 (19801.

M e re  re g u la t io n  u nd e r a sep a ra te  
and d is tin c t s ta tu to ry  schem e satisfies 
only one prong o f paragraph ( 1 ' o f this 
section: u n fa ir acts and practices are ex­
empt from  the purview o f the act on ly 
where the business is both regulated else­
where and the un fa ir acts and practices 
are therein prohibited. State v, O ’N e ill In ­
vestigations. Inc.. Sup. Ct. Op. No. 2053 
(F ile Nos. 4109 . 4165i. 609 P .2d 520 
119801.

Th is  a r t ic le  em b races ind ep end en t 
debt c o lle c t io n  p rac tices . —  See note 
under this catchlinc follow ing the article
analysis.

A rtic le  n o t n p p lic a o le  to  s a le  o f  re a l 
p ro p e rty .

See note under this catchline fo llow ing 
the artic le analysts. S tate v. F irs t Nat l 
Rank. Sup. Ct. Op. No. 2591 iF i le  Nos. 
5006. 51071. 66 0  P.2d 406 (1982 ).

C o lla te ra l re fe re n c e s . — Scope and ’ ice and consumer protection acts. 89 
exemptions o f  state deceptive trade prac- ALKild 399.

S o c . -15.50.490. [R e p e a le d . $ 1 ch 2 1 6  SLA 1970.1
Sec. 45.50.491. Regulations. The attorney general, in accordance 

with the Administrative Procedure Act 'AS 44.62). may adopt regula­
tions interpreting and forms necessary for administering the provi­
sions of AS 45.50.471 — 45.50.561. U 2 ch 246 SLA 1970; am S 4 ch 
53 SLA 1974)

Sec. 45.30.495. Investigative power of attorney general, (a) If
the attorney general has cause to believe that a person has engaged 
in. is engaging in or is about to engage in. a deceptive trade practice 
u n d e r AS 45.50.471. ’.lie attorney general may

11 request the person to file a statement or report in writing, under 
oath, on forms prescribed by the attorney general, setting out alt facts 
and circumstances concerning the sale or advertisement of property 
hy the person, and other information considered necessary;

<2 > examine under oath any person in connection with the sale or 
advertisement of property;

(.'I' examine property or -ample of the property, record, hook, docu­
ment account or paper that the attorney general considers necessary;

.MU)
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(4) make true copies of records, books, documents, accounts, or pa­
pers examined under (3) of this subsection which may be offered in 
evidence in place of the originals in actions brought under AS 
45.50.471 — 45.50.561; and 

(51 under an order of the superior court, impound samples of prop­
erty which are material to the investigation and retain the sample 
until proceedings undertaken under AS 45.50.471 — 45.50.561 are 
completed.

(b) The attorney general, in addition to other powers conferred by 
this section, may issue subpoenas to require the attendance of wit­
nesses or the production of documents or other physical evidence, ad­
minister oaths, and conduct hearings to aid an investigation or in­
quiry. Service of an order or subpoena shall be made in the same 
manner as a summons in a civil action in the superior court, i S 5 ch 53 
SLA 1974)

N O T E S  TO  D E C IS IO N S

Inves tig a tio n  o f  acts v io la tin g  both  
a r t ic le  .5 an d  a r t ic le  4 o f  c h ap te r . —
Although it does not necessarily follow  
tha t an act which violates the U n fa ir 
Trade Practices and Consumer Protection 
Act. A3 45 .50 .471 —  45 .60 .561 . would 
a lso violate the Restraint o f Trade Act. AS 
45 50 .562 —  45 .50 .596. i f  an act does vio­
la te  both statutes, an investigation pursu­
ant to this section would be appropriate. 
Matanuska Maid. Inc. v. S tate . Sup. Ct. 
Op. No 2223 (F ile  Nos. 4640. 46411. 620 
P .2d 152 <1980>.

Since the bidding and prsci tg activities 
under investigation could have con­
ceivably lacked some essential e lem ent o f 
an AS 45 .50 .562 violation, which is

A laska's equivalent o f the Sherman Act. 
it was appropriate fo r the state to investi­
gate as well the possible vio la tion o f AS 
45 .50 .471 . which is A laska's equivalent o f 
the Federal Trade Commission Act. 15 
U .S .C . S 41 et seq. M atanuska Maid. Inc 
v, State, Sup. Ct. Dp. No. 2223 iF ile Nos. 
4640 . 46 4U . 620 P.2d 182 • 19S0*.

The state cannot be expected to know 
with certainty the exact nature o f a sus. 
pected violation. This uncertainty is the 
very reason lo r conferrinc precomplaint 
investigatory au thority on the attorney 
general. Matanuska Maid. Inc. v. State. 
Sup. C l. On No. 2223 'F ile  Nos. 4640 . 
4 6 41 ), o20 P .2d 182 il9S0>

Sec. •15.50.500. /Repealed, ,\s' / ch 2-46 SLA 1270.]
Sue. 45.50.501. Restraining prohibited acts. <ai When the attor­

ney general has reason to believe that a person has used, is using, or is 
about to use an net or practice declared unlawful in AS 45.50 471, and 
that proceedings would he in the public interest, the attorney general 
may bring an action in the name of the state against the person to 
restrain by injunction the use of the act or nractice. The action mav he 
brought in the superior court in the judicial district in which the 
person resides or is doing business or has the person's principal place 
of business in Alaska, or. with the consent of the parties, at any other 
judicial district in the state.

• In The court may make additional orders or judgments that are 
necessary to restore to any person in interest any money or property.
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real or personal, which may have been acquired by means of an act or 
practice declared to be unlawful by AS 45.50.471. (!? 2 ch 246 SLA 
1970)

N O TES  TO  D E C IS IO N S

A rt ic le  not a p p lic a b le  to sa le s  o f  re a l 
p ro p e r ty . —  The scope o f the consumer 
protection act does not en large to include 
saies o f  reai property when suit is insti­
tuted by the state even though th is sec­
tion contains no lim ita tion  to "goods or 
services" comparable to that in such sec­
tions as AS 45 .50 .561(G) o r AS 45 .50 .-

531(a l. S tate v. F irst Nat'! Bank , Sup. Ct. 
Op. No. 2591 i F ile  Nos. 5006 . 5107 ). 660 
P.2d 406 11982). See note from  th is case 
follow ing artic le analysis.

C iterl in State v. Grogan, Sup. Ct. Op. 
No. 2356 (F ile  No. 5199', 628 P .2d 570
(1981).

C o lla te ra l re fe ren ce s . —  Va lid ity o f  lo  seek, o r to court to grant, restitu tion o f 
express statu to ry grant o f  power to state fru its o f  consumer fraud. 59 A LR3d 1222.

Sec. 45.50.510. /Repealed, .$ 1 ch 246 SLA 1970.1
Sec. 45.50.511. Assurances of voluntary compliance. In the ad­

ministration of AS 45.50.471 — 45.50.561. the attorney general may 
accept an assurance of voluntary compliance with respect to any act or 
practice considered to be violative of AS 45.50.171 — 15.50.561 from a 
person who has engaged or was about lo engage in such an act or 
practice. The assurance shall be in writing and shall be filed with and 
is subject to the approval of the superior court in the judicial district 
in which the alleged violator resides or is doing business or has the 
principal place of business in Alaska. The assurance of voluntary com­
pliance is not considered an admission of violation for any purpose. 
Matters closed in this way may at any time he reopened by the attor­
ney general for further proceedings in the public interest, under AS 
45.o0.501. (S 2 ch 246 SLA 1970)

Sec. 45.50.521. When information situl evidence confidential 
and nonadmissible. ta) I Repealed, ,\s 6 ch 53 SLA 1974.1

il>) Subject to the provisions of AS 45.50.501(a), the attorney gen­
eral may not make public the name of a person alleged to luive com­
mitted an act or practice declared unlawful in AS 45.50.471 during an 
investigation conducted by the attorney general under AS 45.50.471 
— 45.50.561. nor are the records of investigation or intelligence infor­
mation of the attorney general obtained under AS 45.50.471 —
15.50.561 considered public records available for inspection by the 
general public. However, the attorney general i' not prevented from 
issuing public ftatemetits describing or warning of a course ol conduct 
or a conspiracy which constitutes or will constitute an unlawful act or 
practice, whether on a local, slale, regional, or national basis. J 2 ch 
216 SI.A 1970: am ? n ch 511 SLA 1974'
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Sec. 45.50.531. Private and class actions. <a) A person who pur­
chases or leases goods or services and thereby suffers an ascertainable 
loss of money or property, real or personal, as a result of another 
person’s act or practice declared unlawful by AS 45.50.471, may bring 
a civil action in the judicial district in which the seller or lessor re­
sides or b'"? the principal place of business or is doing business, to 
recover a .al damages or $200, whichever is greater. The jury or, if 
the action is tried without a jury, the judge may, in cases of wilful 
violation, award up to three times the actual damages sustained, and 
in all cases the court may provide equitable relief it considers neces­
sary or proper.

<bi A person entitled to bring an action under this section may, 
after investigation by and approval of the attorney general, if the 
unlawful act or practice has caused similar injury to numerous other 
persons similarly situated and if the person adequately represents the 
similarly situated persons, bring an action on behalf of the person and 
other similarly injured and situated persons to recover actual dam­
ages. A person planning to bring an action under this subsection shall 
first submit to the attorney general a copy of the proposed complaint, 
and the person may not file the complaint in court without the attor­
ney general’s approval. In an action brought under this subsection, 
the court may in its discretion order, in addition to damages, injunc­
tive or other equitable relief.

(ci Upon commencement of an action hrought under this section the 
clerk of the court shall mail a copy of the complaint or other initial 
pleading to the attorney general and, upon entry of an order or judg­
ment in the action, shall mail a copy of the order or judgment to the 
attorney general.

id> In an action brought by a person under this section, the court 
may award, in addition to the relief provided in this section, reason­
able attorney fees and costs.

lei A permanent injur, "ion or final judgment against a person 
against whom an action was initiated under AS 45.50.501 is prima 
facie evidence in an action brought under this section that the person 
used or employed an act or practice declared unlawful by AS 
45.50.471.

n't A person may not commence an action under this section more 
than two years alter the person discovers or reasonably should have 
discovered that the loss resulted from an act or practice declared un­
lawful by AS 15.50.4V 1.

<gi If the court finds for the defendant in an action brought under 
this section, it may award the defendant an amount equal to the 
actual costs and attorney fees the defendant incurred in the defense.

ilit Manufacturers or suppliers of merchaiuli.se. the fault of which is 
the basis for the action under this chapter, are liable for the damages 
,isM’»ed to or .suffered by retailers charged uniter this chapter. 2 ch 
216 SLA 107O; am * 1 ch 225 SI.A !!'70'

. l i d
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N O TES  TO  D E C IS IO N S

O pp o rtu n ity  to  c u re  techn ica l p le a d ­
ing  d e fic iency . —  A lthough defendant is 
a New Jersey corporation with its p rinci­
pal place o f business in Ohio and p la in tiffs 
failed to set forth  in the ir amended com­
p la in t the essential a llegation that defen­
dant was "doing business" in A laska 
w ithin the meaning o f subsection <a » o f 
th is section, dism issing the claim  on the 
basis o f this technicality was inappropri­
ate; leave to amend the complaint should 
have been granted in order to afford the

p la in tiffs ihe opportunity to cure their 
technical pleading deficiency. Shooshan- 
ian v. Dennis E. Wagner, Borden. Inc., 
Sup. Ct. Op. No. 27-17 (F ile  Nos. 6S41, 
6874), 672 P.2d 455 (1983).

A pp lied  in Swenson T rucking  & Exca­
vating, Inc. v. Truckweld Equip. Co.. Sup. 
Ct. Op. No. 200b 'F ile  No. 4 288 ), 604 P.2d 
1113 (1980 ); State v. F irst N a t ’I Bank, 
Sup. Ct O r  No. 2591 (F ile  Nos. 5006, 
5107). 660 i- M 406 (1982).

C o lla te ra l re fe ren ce s . —  Consumer Reasonableness o f  offer o f  settlement 
class action based on fraud o r m isrepre- under state deceptive trade practice and 
sentations. 53 ALR3d 534. consumer protection acts. 90  A LR3a 1350.

R ight to i .vate action under state con­
sumer protection act. 62 A LR3d 169.

Sec. 45.50.541. Nonnegotiability of consumer paper, ta) If a 
contract for sale or lease of consumer goods or services on credit en­
tered into between a retail seller and a retail buyer requires or in­
volves the execution of a promissory note or instrument or other evi­
dence of indebtedness of the buyer, the note, instrument or evidence of 
indebtedness shall have printed on its face the words "consumer pa­
per,” and the note, instrument or evidence of indebtedness with the 
words "consumer paper” printed on it is not a negotiable instrument 
within the meaning of the Uniform Commercial Code (AS 45.01 — AS 
45.09).

(b) Notwithstanding the absence of such a notice on a note, instru­
ment or evidence cf indebtedness arising out of a consumer credit sale 
or consumer lease as described in this section, an assignee of the 
rights of the seller or lessor is subject to all claims and defenses of the 
buyer or lessee against the seller or lessor arising out of the sale or 
lease. An agreement to the contrary has no effect in limiting the 
rights of a consumer.

(c) The assignee’s liability under this section may not exceed the 
amount owing to the assignee at 'he time the claim or defense is 
asserted against the assignee. 2 eh 24(5 SLA 1970)

N O TES  TO  D E C IS IO N S

S tille d  in Hvmltx Home Systems v 
•lt*»sop. Sup  C t. t )p N o 2 5 0 3  F ile  N il*  
liUAT. HI 1(0. 614 P  2d M J '1982'

HU
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Sec. 45.50.54*2. Waiver. A waiver by a consumer of the provisions 
of AS 45.50.471 — 15.50.561 is contrary to public policy and is unen­
forceable and void. (5 7 ch 53 SLA 19741

Sec. 45.50.545. Interpretation. In interpreting AS 45.50.471 due 
consideration and great weight should be given the interpretations of 
15 L'.S.C. 45tanl> (,§ 5(a)(1) of the Federal Trade Commission Act). 
(8 S ch 53 SLA 1974)

N O T E S  TO  D E C IS IO N S

The F e d e ra l F a i r  D eb t P ra c tic e s  
Act. 15 L'.S.C. t 1692 iSupp. 1977). 
expands a lready existing Federa l Trade 
Commission jurisd iction over un fa ir o r de­
ceptive acts and practices o f  collection 
agencies; it is not w ritten on a  clean slate. 
The Federal Trade Commission ’s p rio r ex ­
ercise o f  jurisd iction in this a rea is en ti­

tled to great weight, and leads to the con­
clusion that the new net m ere ly supple­
ments the old. State v. O ’N e ill Investiga­
tions. Inc.. Sup. Ct. Op. No. 2053 (F ile  
Nos. 4109. 4165). 6 0 9  P  2d 520 (1980 ).

Q uoted  in M atanuska Maid. Inc. v. 
S tate , Sup. Ct. Op. No. 2223 (F ile  Nos. 
4640 . 46411. 620 P.2d 182 (1980).

Sec. 45.50.551. Penalties, tai A person who violates the terms of 
an injunction or restraining order issued under AS 45.50.501 shall 
forfeit and pay to the state a civil penalty of not more than $25,000 per 
violation. For the purposes of this section, the superior court in a 
judicial district issuing an injunction retains jurisdiction, and the 
cause shall be continued, and in these cases the attorney general 
acting in the name of the state may petition for recovery of the penal­
ties.

(b/ In an action brought under AS 45.50.501, if the court finds that 
a person is using or has used an act or practice declared unlawful by 
AS 45.50.471. the attorney general, upor. petition to the court, may 
recover, on behalf of the state, a civil penalty of not more than $5,000 
per violation.

1 c) [Repealed. $ 21 ch 166SLA W78 . l <§  2ch246SLA I970;am 8 9 
ch 53 SLA 1974; an) § 21 ch 166 SLA 1978)

Sec. 43.50.561. Definitions. In AS 45.50.471 — 45.50.561
(1 1 "advertising” includes the uitempt directly or indirectly by pub­

lication. dissemination, solicit tion. endorsement or circulation, dis­
play in any manner, including solicitation or dissemination by mail, 
telephone or door-to-door contacts, or in any other way, to induce 
directly or indirectly a person to enter or not enter into an obligation 
nr acquire title or interest in any merchandise or to increase the con- 
-umption of it or to make a loan;

■2 cemetery lot” means a Im, plot, space, grave, niche, m itiso- 
leum. crypt, vault or columbarium, used or intended to be used for the 
interment ot human remains.

105
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i3) "chain distributor scheme" means u sales device whereby a per­
son. upon condition that the person make an investment, is granted a 
license or right to solicit or recruit for profit one or more additional 
persons who are also granted a license or right upon condition ot' 
making an investment and may further perpetuate the chair, of per­
sons who are granted a license or right upon the condition of invest­
ment; a limitation as to the number of persons who may participate, or 
the presence of additional conditions affecting eligibility for the li­
cense or right to solicit or recruit or the receipt of profit from these 
does not change the identity of the scheme as a chain distributor 
scheme; as used in this paragraph, "investment" means acquisition, 
for a consideration other than personal services, of tangible or intangi­
ble property, and includes but is not limited to franchises, business 
opportunities and services; "investment" does not include sales dem­
onstration equipment and materials furnished at cost for use in mak­
ing sales and not for resale;

<41 "consumer" means a person who seeks or acquires goods or ser­
vices by lease or purchase; 

ioi "dealing in hearing aids” has the meaning given in AS

i6 > "documentary material" means the original or a copy of a Look, 
record, report, memorandum, paper, communication, tabulation, map, 
chart, photograph, mechanical transcription, or other tangible docu­
ment or recording, wherever situate:

<7i "examination" of documentary material includes the inspection, 
study, or copying of the material, and the taking of testimony under 
oath or acknowledgment in respect of documentary material or copy of 
it;

181 "fresh” means a condition of food which has never been frozen; 
(9» "hearing aid" has the meaning given in AS 08.55,200;
110i "knowingly" means actual awareness of the falsity or decep­

tion. but nctu.il awareness may be inferred where obiective manifesta­
tions indicate that a person acted with actual awareness;

' 1 1 ' "seconds" means manufactured items having Haws or confin­
ing of a standard quantity or quality less than the manufacturer’s 
quality standard • * 2 ch 216 SLA 1970; am > 10 ch 53 SLA 1974: am 
* 2 ch 138 SLA 1974; am 4 13 ch 107 SLA 1964: am * 13 ch 131 SLA

08.55.200;

19861
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O f f l C k  OF T H k  A  T T Q R N E Y  G E N E R A L  '
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STEVE COW  PEP, GOVERNOR

REPLY TO:

•O ' 1031 W <m /VENUE SUITE 200
'  ANCHORAGE. ALASKA 99501-1994 

PHONE: (907) 276-3550 
TAX (907 ) 270-3097

D  1st NATIONAL CENTER
100 CUSHMAN ST. SUITE 400  
FAIRBANKS, ALASKA 39701/679 
PHONE: (907) 452-1568 
FAX: (907 ) *58-1317

□ P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99011-0300 
PHONE: (907) 465-2600 
FAX: (907 ) 463-5295

Re: T e l e p h o n e  and fax sol ici t a t i o n s

D e a r  C h a d  and D e n n i s :

As y o u  r equested, I a m  p r o v i d i n g  further i n f o r m a t i o n  on 
the C o n s u m e r  P r o t e c t i o n  Section's e x p e r i e n c e  w i t h  "junk telephone 
ca l l s , "  "junk fax" solicit ations, a n d  telephone solicita tions in 
general.

Statis tics in t h ese areas are somewhat h a r d  to come by, 
for two reasons. First, the i n d ustry categories that w e  a ssign 
to comp la i n t s  a n d  i n v e s t i g a t i v e  nips do not c o r r e s p o n d  d irectly 
to these forms o f  solicitations, so w e  have to do some m a n u a l  
so r t i n g  and e s t i m a t i n g  to locate the relevant data. Second, our 
i n v e s t i g a t i v e  tip data b a s e  suffered a ser-fnua c o m p u t e r  glitch, 
w h i c h  c a u s e d  about h a l f  the data to be destroyed, and we are 
still in the p r oc ess of r e c o v e r i n g  the hard c o p y  i n f o r m a t i o n  to 
be r e - e n t e r e d  into the a a t a  base.

Gi v e n  those limitations, J. can report the following. 
Out of the 613 w r i t t e n  i n v e s t i g a t i v e  tips c u r r e n t l y  in the data 
b a s e  -- r e p r e s e n t i n g  a p p r o x i m a t e l y  h a l f  of the tips r e c e i v e d  at 
the A n c h o r a g e  office d u r i n g  the curr ent and previous fiscal years 
-- about 75 involved telemarketing. Out of 320 w r i t t e n  c o n s u m e r  
c o m p l a i n t s  filed at the F a i r b a n k s  o f f i c e  so far this fiscal year, 
a m i n i m u m  o f  12 (and I suspect s i g n i f i c a n t l y  more) involved 
telemarketing. The F a i r b a n k s  o ffice reports r e c e i v i n g  "masses" 
of phone call3 in a d d i t i o n  to the formal w r itten complaints; the 
A n c h o r a g e  office also r e c eives  m a n y  m o r e  phone calls chan w r i t t e n  
tips.

O n e  r e ason w h y  the p e r c e n t a g e  of t e l e marketi ng " t i p 3 "  is so 
m u c h  h i g h e r  than the p e r c e n t a g e  o f  t e l e ma rketing "compl a i n t s "  13 
that most o f  the tips w e  get on t e l e m a r k e t i n g  are not f r o m  
v i cti ms but from c o n s u m e r s  w h o  are suspic ious o f  the s o l i ci ta- /•
tions a n d  want to report the m to us. W h e n  w e  i n t e r v i e w  consumers 
w h o  have a c t u a l l y  be en " t a k e n , "  w e  find that they h ave rarely 
taken any 3 teps to r e c o v e r  their losses, either becaus e they are

0 9 - C t l M
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n o t  aware o f  the e x i s t e n c e  of e f f e c t i v e  remedies or b e c a u s e  they 
are embarrassed a b o u t  their situation.

The v a s t  m a j o r i t y  o f  t e l e m a r k e t i n g  p r o ble ms that w e  have 
become  aware of d u r i n g  the last c o u p l e  of years involve o u t righ t 
scams, usual ly w h a t  I ref er to as " p r i z e  scams." In this type of
o p e r a t i o n  the initial contact doe3 n o t  appear to be a s o l i c i t a­
tion to buy something, but instead p u r p o r t s  o b e  an a n n o u n c e m e n t  
of a v a l u a b l e  award. (We h a v e  s ued two such o p e r a t i o n s  in the 
past year? see the e n c l o s e d  press  releases.) A  s e c o n d  m a j o r
c a t e g o r y  involves decep t i v e  h a r d - s e l l  tactics for o v e r p r i c e d
merchandise, such as magazines, or b o g u s  travel "clubs". F r a n k l y  
w e  h a v e  seen very few instances o f  legitimate b u s i n e s s e s  doing 
telemarketing.

I should p o i n t  out that the " prize  scams" are g e n e r a l l y  
s w i t ching from jelephone to m a i l  f o r  the i n iti al contact. N o w  
the recipi ents are o f t e n  asked to p h o n e  the telemarketer, r ather 
than the other w a y  around. This m a y  be done in an effo rt to 
a v o i d  telemarketing laws that a n u m b e r  of states have r e c e n t l y  
enacted.

Tu r n i n g  to the issue o f  "junk p h o n e  calls," o r  s o l icitation s 
by r e c o r d e d  message, w e  have r e c e i v e d  o n l y  a h a n d f u l  o f  tips o r  
complaints. With one  exception, w h a t  w e  do hear about from time 
to time are local b u s i n e s s e s  u s i n g  this technique for promotion. 
Wh e n  we learn their i d e ntit y and c o n t a c t  them, t h e y  report b e i n g  
unaware that junk p h o n e  calls are i l l e g a l  and agree to st op once 
they learn of that fact. The e x c e p t i o n  was a n a t i o n - w i d e  s c a m  
about a year ago that u s e d  c o m p u t e r - g e n e r a t e d  phone calls to m a k e  
the initial contact. This  o p e r a t i o n  e n d e d  w h e n  a n u m b e r  of l a w  
e n f o r c e m e n t  authorities, inc lu d i n g  our office, c o n d u c t e d  i n v e s t i­
gations.

Recipi e n t s  of j u n k  phone calls g e n e r a l l y  s e e m  v e r y  annoyed, 
i r res pective of w h e t h e r  the b u s in ess b e h i n d  the calls is l e g i t i­
mate  or not.

w o a " " ^
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Finally, wit h respect to junk fax solicitations, w e  have as 
yet r e c e i v e d  no w r i t t e n  complaints o r  tips and o n l y  one or two 
informal inquiries or complaints. T h e  custodian o f  the fax 
m a c h i n e  in the A n c h o r a g e  o f f i c e  o f  the Civil D i v i s i o n  o f  the 
De p a r t m e n t  of Law does, however, report receiving such s o l i c i t a­
tions on the average o f  once a week.

I h o p e  this i n f o r m a t i o n  is helpful. Please feel free to 
co n t a c t  me if we c a n  p r o v i d e  any f u rther assistance.

Sincerely,

D O U G L A S  B. BAILY 
A T T O R N E Y  GENERAL

B Y  F A X
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DEPARTM ENT OF LAW
OFFICE OF ATTORNFY GENERA I 

CONSUMER PROTECTION SECTION

C onsumer 
Filed Against
T e l e m a r k e t e r  
June 2, 1988

Protecti on 
kas

Suit For f u r t h e r  I n f o r m a t i o n  —
Vegas contact S c o t t v  D a wkins

276-3550
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JUNEAU - A  Las Vegas t e l e m a r k e t i n g  firm has b e e n  
m i s l e a d i n g  Alaska consu m e r s  to get t h e m  to buy g r o s s l y  overpriced 
vitamins, a c c o rding to a l a w s u i t  f i l e d  T u es day by the Attor n e y  
General's Consumer P r o t e c t i o n  Section. The S t a t e  is a s k i n g  the 
superior court to b a r  C o n t i n e n t a l  Sales, Inc., a N e v a d a  c o r­
poration, and its p r i n c i p a l s  from v i o l a t i n g  A l a s k a ' s  consumer 
protection act, A t t o r n e y  G e n e r a l  G r a c e  Berg S c h a i b l e  announced 
today. T h e  lawsu it also seeks c i v i l  penalties of $5,00 0 per 
v i o l ation from e a c h  d e f e ndant a n d  an order r e a u i r i n g  the 
d efendants to r e f u n d  m o n e y  to purchasers.

The defendants, u s i n g  the n a m e  " V i t a - L i f e , "  a l l e gedly 
p h o n e d  consumers to say they had b e e n  "selected" to p a r t i c i p a t e  
in a " s u p e r  bonus b o n a n z a "  a n d  w e r e  " g u a r a n t e e d  to r e c e i v e "  one 
of five "fabulous a w a r d s . "  The a wards s u p p o s e d l y  i n c l u d e d  a 1988 
Ford pickup, an R C A  48" b i g  screen TV, 53,000 in cash, a 7-day 
trip to H a waii for two, a n d  an AI1-FM home s t e r e o  system. T h e  
State's complaint a l l e g e s  that this "award" o f f e r  was part of a 
so l i c i t a t i o n  in w h i c h  V i t a -Life c h a r g e d  consumers' c r e d i t  cards 
at least $399 for the sale o f  vi tamins, and chat the only 
"awards" actually p r o v i d e d  to c o n s u m e r s  were l o w  quality, l o w  
value items or items w i t h  s u b s t a n t i a l  and costly condit i o n s  o n  
their use.

The complaint gives as e x a m ples of actual awards a dyed 
r n b b i t - f u r  jacket w i t h  a w h o l e s a l e  price of a b o u c  $30, and a 
tickec for a 7-doy Caribbean  crviise requiring c o n s u m e r s  to pay 
for cravcl frora A la ska to doekaidc  and hack. The c o m p l a i n t  also 
alleges that in some cases consumers gor. r.o "award " at all.

Among the violations o f  law claimed in the lawsuit are 
V i e a - L l f c’s railure to notify c o n s u m e r s  of their f i v e - d a y  right 
to cancel under A l a s k a ' s  d o o r - t o - d o o r  s o l i c i t a t i o n  act. The 
complaint also clai ms that the " s u p e r  honus b o n a n z a "  p r o g r a m  
c onstitutes  a lottery, w h i c h  is p r o h i b i t e d  by A l a s k a  lavr.

In addit i o n  to C o ntinental  Sales, Inc,, the lawsuit 
names as defendants two corporate officers, Eugene L. B owen and 
David k’etherill, and general m a n a g e r  J o h n  Mood,

- 30 -
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A g a i n s t  Florida T e l e m a r k e t e r  
X p r  l  L ^ T r i ”  1 9 8 9 ---------------------------------------------

For more information 
call Robert E. Mint?. 
276-3550

FOR IMMEDIATE R E L E A S E

A n c h o r a g e . A  F l o r i d a - b a s e d  c o mpany that sends postcards to 
Alask a n s  p r o m is ing them  "valuable awards" has violated Alaska's 
c o n s u m e r  p r o t e c t i o n  laws, a c c o rding to a lawsuit filed in A n c h o r­
age by the A t t o r n e y  G eneral's Consumer P r o t e c t i o n  Section. The 
lawsuit  n ames as defendan ts Copy S u p p l y  Corp. of America, w h i c h  
does b u s in ess as "Ponus Awa rds," and the company's president, 
M a r c i a  Josowitz.

C o n s u m e r s  w h o  c a l l e d  the defendants' Florida phone n u m b e r  to 
c l a i m  their awards w e r e  a l l e g e d l y  told chat they had to purchase 
a w a t e r  f i l t e r  for $389  but that they w e r e  g u a r a n t e e d  to receive 
a 1989 Ford M u s t a n g  convertible, a $5,000 U.S. savings bond, a 
A0" R C A  television, a v a c a t i o n  in p laces like Che Bahamas or 
Mexico, or a $1,000 cashiers check. However, the lawsuit claims, 
consumers w e r e  not told chat the w a t e r  filter was worth at most 
$50 a n d  that the o n l y  "awards" a c t u a l l y  g i v e n  were v a c a t i o n  
c e r t i f i c a t e s  that h a d  little o r  no p r a c tical  value.

F o r  instance, the so-called "Bahamas Cruise" award allegedly 
did not include a i rfare b e tw een A l a s k a  and Florida, meals, 
transfers, hotel taxes, or shipboard accommodations, and it 
r e q u i r e d  a d v ance p a y ment of a n o n - r e f u n d a b l e  $25 processing fee 
as w e l l  as a supposedly r efundabl e S100 r e s e r v a t i o n  deposit.

A c c o r d i n g  to pa pers filed in court, the defendants got at 
least 107 A l a s k a  con sumers Co give t h e m  their credit card n u m­
bers, c o l l e c t i n g  a total of $35,027. In some instances, when 
consumers b a l k e d  at p a y i n g  the $389 price, the defendants a l l e g­
edly agreed to sell the w a t e r  filter for $195.

In a d d i t i o n  to c h a rgi ng chat "Bonus A w ards" misled consumers 
into b uying  grossly o v e r p r i c e d  m e rch andise, the C onsumer P r o t e c­
tion Section alleges that the company's "award" offer, contingent 
on consumers' m a k i n g  a purchase, amounts to a lottery, v h i c h  also 
v i o l a t e s  the consumer p r o t e c t i o n  statute. A n ot her v i o l a t i o n  
a l leg ed In the lawsuit la the company's failure to notify c o n s u­
mers of rheir right to c .cel the purc hase under Alaska's door- 
to-door  solicitati on law. This law gives consumers a "cooling- 
off period" of five busin eas days to cancel purchases made either 
in o r d i n a r y  d o o r - t o - d o o r  sales o r  in telephone sales.

- more  -
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In b r i n g i n g  the suit, w h i c h  was filed o n  W e d n e s d a y  in 
S u p e r i o r  Courc, the state is a s king for an injun c t i o n  prohib i t i n g  
the d e f e n d a n t s  from c o n t i n u i n g  their i l l e g a l  pra ctices and for an 
o rder r e q u i r i n g  them to m a k e  r e funds  to injured consumers. The 
court is also b e i n g  a s k e d  to as sess civil penalties of $5,000 for 
each v i o l a t i o n .

A s s i s t a n t  A t t o r n e y  G e n e r a l  Robert E. Mintz, who heads the 
C o n s u m e r  P r o t e c t i o n  Section, u r g e d  c o n s u m e r s  w h o  believe they 

.Jiave b e e n  " t a k e n” in t e l e p h o n e  s o l i c i t a t i o n s  to exercise their 
rights u n d e r  A l a ska's c o o l i n g - o f f  law a n d  the federal Fair C redit 
B i l l i n g  Act. The s e c t i o n  can p r ovide  forms and informati on to 
persons n e e d i n g  assistance. " T h e  one c o n s o l a t i o n  in m o s c  of 
these cases is that s ince  the cons umers u s e d  their credit cards, 
they h a v e  a g o o d  chance of g e t t i n g  their m o n e y  b a c k  f r o m  the card 
i ssue r —  if they act p r o m p t l y ," he said.

- 30 -
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LEGISLATIVE AFFAIRS A GEN CY  
\ | | E C  DIVISION O F  PUBL IC  S ERV ICES

■'*' F.O. Box Y
Juneau, A K  9 9 8 1 1

S e p t e m b e r  26, 1989

M E M O R A N D U M

TO: D e nni s Burns
Rep. B o u c h e r ' s Office

FROM: Pe g g y  Simons *7
Manager, Divis;Lon of P u b l i c  Services

RE: Fax p r o c e d u r e s in the LIO's

In r e s p o n s e  to y o u r  inquiry r e g a r d i n g  o u r  fax polici es a n d  
procedur es, I w o u l d  first lik e to p o i n t  out t h a t  rax u s a g e  is 
i n c r e a s i n g  every year. In 1985, all LIO's s e n t  and r e c e i v e d  
25,422 p a g e s  of m a t e r i a l s  as compa r e d  to 1988, when the total 
w a s  86,227. D urin g the 1989 legi sl a t i v e  session, the t o t a l  
sent a n d  receive d wa s 42,591. I will have a y e a r - e n d  f i gu re 
a v a i l a b l e  in J a n u a r y  of 1990.

W e  have  only one written, in-house p o l i c y  specif i c a l l y  
a d d r e s s i n g  fax u s a g e  and t h a t  is r e g a r d i n g  n o n - l e g i s l a t i v e  
usage: "LIO's m a y  a cce pt n o n - l e g i s l a t i v e  t e l e c o p y  for
t r a n s m i s s i o n  on a t i m e - a v a i l a b l e  basis, if w e  have a 
c h a r g e - b a c k  number. The t e l e c o p y  m u s t  c o n f o r m  to the p o l i c y  
on use o f  LAA equipment, space and staff." It has been our 
p r a c t i c e  to send and receive fax for l e g i s l a t o r s  and s t a f f  in 
order to facilitate t h e i r  w o r k  and t h i s  comes out of o u r  
D i v i s i o n  budget. We do not always k n o w  w h a t  mater i a l s  a 
l e g i s l a t o r  has r e q u ested  so we will g e n e r a l l y  forward a n y  fax 
re c e i v e d  t o  the a p p r o p r i a t e  recipient. We d o  sometimes 
re ceive l e ngthy d o c u m e n t s  w i t h  i n s t r u c t i o n s  to d u p l i c a t e  to 
all 60 legislators. We t r y  to v e r i f y  this type of t r a n s a c t i o n  
b e f o r e  d u p l i c a t i n g  and distributing, since th is is c o s t l y  in 
b o t h  t i m e  and materials.



* * - i

V e r y  l i t t l e  of the " u n s o l i c i t e d "  fax that w e  receive is of a 
c o m m e r c i a l  nature. It is m o r e  l i k e l y  to b e  letters or o t h e r  
t y p e s  o f  m e s s a g e s  to legislato rs, from b u s i n e s s  
e s t a b l i s h m e n t s  and individuals. As you p r o b a b l y  know, all the 
fax n u m b e r s  for the LIO's are p u b l i s h e d  in the D i r e c t o r y  of 
S t a t e  O f f i c i a l s  and are g i v e n  o u t  r e adily u p o n  request.

I w o u l d  be h a p p y  to p r o v i d e  f u r t h e r  i n f o r m a t i o n  on o u r  fax 
p r o c e d u r e s .  You can r e a c h  m e  at the J u n e a u  LIO, ph. 465-4648. 
T h a n k  you.

cc: W a r r e n  E n d i c o t t
E x e c u t i v e  Director
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MEMORANDUM

November 3, 1988

TO:

FROM: Legislative Council Staff

SUBJECT: Junk Fax

The number for fax machines installed since 1984 has increased 
almost tenfold —  from 89,000 in 1984 to an estimated 864,000 in 

1988. \/ The total number of machines in use could reach 2.5 million 
by the end of 1990. 2/ As the number of facsimile machines has grown, 
fax use as a method of transmitting advertisements, or junk fax, has 
also expanded. According to The Economist, junk fax is problematic 

because, "unlike mail, it ties up machines, blocks more important 
messages, and costs the recipient electricity and paper —  chemically 
coated thermal paper that costs almost 10 cents a sheet."

In response to your request, staff contacted the American 
Facsimile Association, the National Conference of State Legislatures, 
and the Colorado Public Utilities Commission to determine whether 
other states have taken any steps to regulate junk fax. None of these 
organizations was aware of any state initiatives in this area. 
However, it was suggested that similarities exist between junk fax and 

unwanted telephone solicitations, and states have acted to regulate 
certain types of telephone solicitations. For example, Arizona, 
Maryland, and Washington have banned the use of automatic dialing and 
announcing devices (ADADs). Laws in Michigan prohibit the use of 
prerecorded messages in telephone solicitations. Other states, such 
as Colorado and Wisconsin, require that the person called consent to 
listen to a prerecorded message. Colorado law also requires an 
existing business relationship be present. These statutes may provide 
some precedent and ideas for the regulation of certain fax 
transmissions. Although the Federal Communications Commission (FCC) 
decided in 1980 that it lacked jurisdiction to regulate telephone 
solicitations, it has been suggested that the FCC may eventually be 
forced to regulate fax machine usage. 2/

According to a spokesperson for a Denver fax dealership, fax 

owners can reduce the receipt of junk fax by being circumspect about 
distributing their numbers. For example, placing a fax number on 
stationery increases the circulation of the number. Some 

technological advances may also reduce junk fax. Fax manufacturers

1/ "Not just the fax -- its junk mail, too," USA Today, Wednesday, 
October 26, Section B, p. 1.

2/ "Cold-fax and fouler," The Economist. October 8, 1988, p. 70.



/am

are experimenting with methods of screening or blocking unwanted fax 

messages through unique fax compression algorithms and closed fax 

networks. 3/ A machine that blocks fax transmissions that do not have 
an access code is currently available. With these machines, senders 
must call to receive approval for a transmission. 4/

For further information, please contact 

Deborah Godshall, 866-4782.

3/ USA Today. Ibid.

4/ Fax Focus. American Facsimile Association, Vol. I, Issue 9,
October 17, 1988.



§ 13-2918 H C R IM IN A L  CO DE

I *

d a n g e r  o i  se n o u s  pnys ica t in tu rv  o r  in wm ch p ro p e r ty  ts o r  is re a so n a o lv  oe lie ved  by m e  
p e rson  tra n sm itt in g  the  com m un ica tion  to  oe  in im m inen t a a n g e r o t  aam age  o r  d e s t ru c ­
tio n .

D . A  person  w ho  v io la te s  th is sec tion  is g u i lty  o t  a c la ss 1 m isd em eano r.
Added by Laws 1986. Ch. 25. § I.
1986 Reviser's Note:

Laws 1986, Ch. 359. § 1 added another new 
j  13-2918 which was renumoereo as 9 13-2919. 
pursuant lo  authority o l § 4 1 -U 04 .02 .

§ 13-2919. Automated telephone so lic ita tion : v io la tion ; c lassification
A. A person sha ll not use an automated system fo r  the selection and dialing o f 

telephone numbers and the playing o f a recorded message fo r the purpose o f  soliciting 
persons to purchase goods o r services o r requesting survey information if the resu lts are 
to be used directly fo r the purpose o f soliciting persons to purchase goods o r services.

B . A person who violates this section is gu ilty  o f a class 2 misdemeanor.
Added as $ 13-2918 by Laws 1986, Ch. 359. 5 1. Renumbered as § 13-2919.
1986 Reviser's Note:

Pursuant to authority o f  § 41-1304 ,02 . this 
section, added by Laws 1986, Ch. 359. § 1 as 
§ 13-2918. was renumbered as § 13-2919.

L ib ra ry  Reference*
Telecommumeauons «=»361 et seq.
C J .S . Telegraphs. Telephones. Radio, and 

Television 4 104 et seq.

CH A PTER  30.— E A V ESD R O PP IN G  AND COM M UNICATIONS
§ 13-3001. Sending threaten ing o r  anonym ous le tte r, c lassification

C J .S . Threats and Un law fu l Communications 
§ 12 et seq.

L ib ra ry  Reference*
Extortion and Threats *=*26.
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§ 13-3005. W iretapping and eavesdropping; c lassifica tion : exception
Notes o f  Decisions

I .  tn  general
Because defendant had no reasonable expecta­

tion 0 : privacy with respect to his conversation 
with g irl friend in police interview room , u pe

recording o f  the conversauon by police o ffice rs 
using a listening device did not vio late ih ii sec­
tion prohibiting the recording o f  conversauons. 
S tate v. Hauss iApp.1984) 142 Anz. 159. 688  P.2d 
1051.

13-3007. Obtain ing in fo rm ation  by tr ic k , fa lse  representation o r  im personation  
from  telegraph o r  telephone company, o ffic e r o r  employee: obtain ing access to 
premises by tr ic k , fa lse rep resen tation  o r  im personation : c lassification

\  p e rson  is g u iitv  o f  a  c la ss  2  m isd em ean o r w ho:
1 Bv tn ck  o r  fa ls e  re p re sen ta t io n  o r  im p e rson a tio n , kn ow in g ly  n o ia in s  f r o m  an y  

te le g ra p h  o r  te ieon one  com panv . o r  an y  o f f i c e r  o r  em p loy ee  th e re o f, in fo rm a t io n  c o n c e rn ­
ing  iden tifica tion  o r  lo ca tio n  o f  a n y  w ire s , c a b le  lin es , te rm in a ls  o r  o th e r  a p p a ra tu s  u sed  
in fu rn is h in g  le ie g ra p n  o r  te lephone  se rv ic e , o r  a n y  in fo rm a tio n  conce rn ing  an y  c om m un i­
ca tion  passing  o v e r  te le g ra p h  o r  te lep h on e  lin es o f  a n y  such com pany , o r  the e x is ten ce , 
c on ten t o r  m ean ing  o f  a n y  reco rd  th e re o f : o r  

2 . B y  tric k  o r  fa ls e  re p re s e n ta t io n  o r  im p e rson a tio n , kn ow ing ly  ob ta in s access to  an y  
p rem ises  o r  to in s ta lla t io n s  o f  an y  te le g ra p n  o r  te lephone  com pany upon such  p rem ise s . 
Added as 4 13-10.54 by Laws 1968. Ch. 126. § 1. Renumbered as % 13-3007 by Laws 1977. Ch. 142. 
§ 93. e lf . Oct. 1. 1978. Amenaed by Law* 1978. Ch. 201. § 186. e ff. Oct. 1. 1978

$ 13-3010. Ex parte o rd e r fo r w iretapping and eavesdropping
A . An ex  p a rte  o rd e r  f o r  w ire tap p in g  o r  e a ve sd rop p in g  m ay  be issued by a n y  ju s t ic e  

o f  the sup rem e c o u rt , ju d g e  o f  th e  c o u rt o f  a p p ea ls  o r  ju a g e  o f  the  su p e r io r  c o u r t  upon
46
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S0 .J 6 . j8 0 Tide 80 R C W : Public Utilities .■* •! n r*
80 .36 .380  Reports. Sub ject to R C W  40 .07 .040 . the 

commission shall provide the legislature with a biennial 
report through 1991 on the status o f the Washington 
telecommunications industry. The report shall describe 
the competitiveness ot' a ll markets as defined by the 
commission: the availab ility  o f  diverse and a ffo rdab le  
telecommunications services to a ll people o f W ashington, 
particu larly to customers m ru ra l o r sparsely populated 
areas: and the level o f rates fo r local exchange and in­
terexchange telecommunications service. The report also 
shall address the quality and extent o f the states tele­
communications in frastructu re , The report also shall ad­
dress the question o f  whether competition in certain 
markets has developed to such an extent that the com­
mission recommends add itiona l regu la to ry  flex ib ility  
such as deta riffing  or to ta l deregulation and the evidence 
therefor: and the need fo r fu rthe r legislation to achieve 
the purposes o f  R C W  8 0 .3 6 .3 0 0  through 80 ,36 .370  and 
80 .04 .010 . The commission shall a lso monitor cost o f 
service methodologies and sha ll recommend to the legis­
lature whether cost o f service ratemaking shall become a 
standard fo r telecommunications services. (1987 c 505 § 
78: 1987 c 293 § 6: 1985 c 4 5 0  § 41 .)

R r* t j* r ' j note: This section was amended by 1987 c 293 § 6 and by 
1987 c 505 § 78 . each without reference io the other. Both amend­
ments are incorporated in ihe publication o f this section pursuant io 
R C W  1 .1 2 .0 2 5 (2 ). For ru le o f construction, see R C W  I 12 .025 (1 ).

8 0 .36 .3 90  Telephone solicitation. ( I )  As used in this 
section, "telephone so lic ita tion ’  means the unsolicited 
initiation o f  a telephone c a ll by a commercial or non­
profit company or organ ization to a residential telephone 
customer and conversation fo r the purpose o f encourag­
ing 3 person :o  purchase property , goods, o r services or 
soliciting donations o f  money, property, goods, o r ser­
vices. "Telephone solicitation ’ docs not include:

(a ) C a lls  made in response to a request or m auiry by 
the called party. This includes calls regaramg an uem 
that has been purchased by the called party from  the 
company o r organization during a period not longer than 
twelve months prior to the telephone contact:

(b ) C a lls  made by a n o t - fo r -p ro fit  organization to its 
own list o f  bona fide o r  active members o f  the 
organization :

(c ) C a lls  limited to polling o, soliciting the expression 
o f ideas, opinions, o r votes; o r

td ) Business-to-busincss contacts.
For purposes o f this section, each individual real es­

tate agent o r insurance agent who maintains a separate 
list from other individual rea l estate o r insurance agents 
shall be treated as a company or organization . For pur­
poses o f this section, an organization as defined in R C W  
29 .01 .090 o r 29 .01 .100  and organized pursuant to K C W  
2 9 .4 2 .0 10  shall not be considered a commercial o r non­
profit company or organization .

12) A person making a telephone solicitation must 
identify him or herse lf and the company o r organization 
on whose behalf the so licitation is being made and th r 
purpose o f  the call within the first th irty seconds o f the 
telephone ca ll.
fT ltk  80  R C W —f  M |

1 3) I f . at any time during the telephone contact, the 
called party states o r indicates that he o r she does not 
wish to be called again by the company o r organization 
o r wants to have his or her name and individual te le­
phone number removed from  the telephone lists used by 
the company or organization making the telephone so­
licitation. then.

la )  The company o r organization sha ll not make any 
additional telephone solicitation o f the ca lled party at 
that telephone number within a period o f  at least one 
year: and

(b ) The company o r organization sha ll not sell or give 
the called party s name and telephone number to an ­
other company or organization : P r o v i d e d .  T hat the com ­
pany o r organization may return the list, including the 
called party's name and telephone number, to the com­
pany o r organ ization from  which it received the list.

(4 )  A vio lation o f subsection (2 ) or ( 3 )  o f  this section 
is punishable by a fine o f  up to one thousand do lla rs fo r 
each v io la tion .

15) The attorney general may bring actions to enforce 
compliance with this section. For the firs t vio lation by 
any company o r organization o f this section, the a tto r­
ney general shall notify the company with a letter o f 
warning that the section has been violated.

(6 )  A person aggrieved by repeated vio lations o f this 
section may bring a civil action in superior court to en­
jo in  fu tu re violations, to recover damages, o r both. The 
court sha ll award damages o f  at least one hundred d o l­
lars fo r each individual violation o f this section. I f  the 
aggrieved person prevails in a civil action under this 
subsection, the court shall award the aggrieved person 
reasonable attorneys' fees and cost o f the suit.

(7 )  The utilities and transportation commission shall 
by rule ensure that telecommunications companies in­
form  their residential customers o f the provisions o f this 
section. The notification may be made by (a ) annual in­
serts in the billing statements mailed to residential cus­
tomers. o r (b ) conspicuous publication o f  the nonce in 
the consumer information pages o f local telephone d i­
rectories. (1 9 8 7  c 229 § 13: 1986 c 277 § 2.J

L ff isU t iv r  finding 1986 c 277 : 'The legislature finds that cer­
tain kinds oi telephone solicitation are increasing and that these so lic i­
tations in te rfe re  wuh the legitimate privacy rights o f  the citizens o f the 
state. A study conducted by the utilities and transportation commis­
sion. as directed by the fo rty -n in th  legislature, has found that the level 
o f telephone solicitation in this state is significant to warrant regu la­
tors action to protect the privacy rights o f the citizens o f the state. It is 
ihe intent o f the legislature to c la rify  and establish the rights o f indi­
viduals to reject unwanted .elcphone solicitations.* 11986 c 277  § l . |
Chiriuble sohciutions■ C /up re r 19 09 RCW '

y 8 0 .3 6 .4 0 0  Automatic dialing and announcing de­
vices Commercial so.icitation by. ( I )  As used in this
section:

(a ) An automatic dialing and announcing device is a 
device which autom atica lly dials telephone numbers and 
plays a recorded message once a connection is made.

(b ) Com m ercia l solicitation means the unsolicited in i­
tiation o f  a telephone conversation fo r the purpose o f  
encouraging a person to purchase property , goods, or 
services.

(1917 Ed.)



T elecommumcations SO.36 .460

(2 )  N o person may use an automatic a ia line and an­
nouncing device t'or purposes o f  commercial solicitation. 
This section applies to a ll commercia l solicitation in­
tended to be received by telephone customers within the 
state.

(3 )  A vio lation o f  this section is a violation o f chapter 
IV.hb R C W . It shall be presumed that damages to the 
recipient o f comm ercia l so licitations made using an au­
tomatic d ialing and announcing device are five nundred 
do lla rs .

( 4 )  Nothing in this section sha ll be construed to pre­
vent the Washington utilities and transportation com­
m ission from  adop ting  ad d itio n a l ru les regu la ting  
automatic dia ling and announcing devices. [1 9 8 6  c 281 § 
2-1

finding 1986 c 2 81 : ‘ The legislature finds that the
use o i automatic d ia ling and announcing devices fo r purposes o i com­
mercial solicitation: ( I )  Deprives consumers o i the opportunity to im­
mediately question a seller about the veracity o i  their claim s. (2 )  
subjects consumers to unwarranted invasions o i their privacy: and 13) 
encourages ineific ien i and potentia lly  harm iu l use o i the telephone 
network. The legislature iu rther finds that it is in the public interest to 
prombit the use o i automatic d ia ling and announcing devices ior pur­
poses o i commercial so lic itation .' 1198b c 281 § I )

8 0 .3 6 .4 1 0  L ife lin e  service Leg islative finding.
(E ffective until June 30 . 1990 .) The legislature finds that 
universal telephone service is an important policy goal o f 
the state. The leg is la tu re  fu rth e r finds that recent 
changes in the telecommunications industry, such as 
federal access charges, raise concerns about the ability 
o f low -incomc persons to continue to a ffo rd  access to 
local exchange telephone service. Therefore , the legisla­
ture finds that it is in the public interest to take steps to 
mitigate the effects o f these changes on low -incom c 
persons. [1987 c 229 § 3.)

E xp irition  datt 1987 c 229  §§ 3 -1 0 : "RCW SO 36 -*10  through
80 .36 .480 shall expire June 30. 1990 . umess extended bv the legisla­
ture.* [1987  c 229 § 12.1

80 .36 .4 20  L ife line service Availability , compo­
nents. lE ffe  tive until June 3 0 , 1990.) L ife line assist­
ance shall tie availab le to participants o f dcpariment 
programs set fo rth  in R C W  80 .36 .4 70 . L ife line assist­
ance shall consist o f the fo llow ing components:

(1 ) A discount on service connection fees o f  fifty  per­
cent as set fo rth  in R C W  80 .36 ,4 60 .

(2 ) A waiver o f deposit requirements on local ex­
change service, as set forth in R C W  80 .36 .460 .

(3 ) A discounted fla t rate life line service rate fo r local 
exchange service, which sha ll be subject to the follow ing 
conditions:

(a ) The commission sha ll establish a single life line 
service rate for a ll local exchange companies operating 
in the state o f W ashington. The life line service rate shall 
include any federa l end user access charges and any 
other charges necessary to obtain local exchange service.

(b ) The commission sha ll, in establishing the life line 
service rate, consider a ll charges fo r local exchange ser­
vice. including federa l end user access charges, mileage 
charges, extended area service, and any other charges 
necessary to obtain local exchange service.

ic ) The life line  service rate shall only be ava ilab le to 
eligible customers subscribing to the lowest ava ilab le lo­
cal exchange fia t rate service, where the lowest local ex­
change fia t ra te , including any federal end user access 
charges and any other charges necessary to obtain local 
exchange service, is greater than the life line service rate.

Id ) The cost o f providing the lifeline set vice sha ll be 
paid, to the m axim um  extent possible, by a waiver o f a ll 
o r part o f  the federa l end user access charge and. to the 
extent necessary, from  the life line fund created by R C W  
80 .36 .430 . [1 9 8 7  c 229 § 4 .)

Expi ra tio *  d u e -------1947 e 229  §§ 3 -1 0 : See note fo llow ing R C W
30 .36 .410 .

8 0 .3 6 .4 3 0  L ife line service Surcharge. (E ffective
until June 3 0 . 1990 .) Costs associated with life line tele­
phone service sha ll be recovered through a life line  sur­
charge on a ll o the r switched access lines. The life line 
surcharge sha ll be applied equally to a ll residential and 
business access lines not to exceed sixteen cents per 
month. The surcharge collected by the telecommunica­
tions companies sha ll not be construed as gross income 
or gross receipts fo r purposes o f state, county o r munici­
pal public u tility  taxes. A ll money collected from  the 
life line surcharge sha ll be transferred to a life line fund 
adm inistered by the department. Local exchange com­
panies sha ll b ill the fund fo r their expenses incurred in 
offe ring life lin e  telecommunications services, including 
adm inistrative and program expenses. The department 
shall disburse the money to the local exchange compa­
nies. The departm ent shall recover its adm inistrative 
costs from  the fund. [1987 c 229 § 5.)

E xp ir it io *  dale 1987 e 229 §§ 3 -1 0 : See noie fo llow ing R C W
80 36 410.

8 0 .3 6 .4 4 0  Life line service----- Rules. (E ffective until
June 30 . 1990 .) The commission and the department 
may adopt any rules necessary to implement R C W
50 .36 .41 0  through SO 36.480. [1987  c 229 § o.J

Expiration dale 1987 c 229 §$ 3 -1 0 : See note fo llow ing R C W
80.36.410

8 0 .3 6 .4 5 0  Life line--service----- Lim itation. (E ffective
until June 3 0 , 1990.1 L ife line service shall be lim ited to 
one residential access line per eligible household. [1 987  c 
229 § 7.)

Expiration dale 1947 c 229 $$ 3—10: See note fo llow ing R C W
80 36 410

8 0 .36 .4 60  L ife line senice----- Deposit waivers, con­
nection fee discounts. (E ffective until June 30 . 1990.)
Local exchange companies shall file ta riffs  with the 
commission which waive deposits on local exchange ser­
vice fo r e lig ib le subscribers and which establish a fifty  
percent discount on service connection fees fo r eligib le 
subscribers. The remaining portion o f the connection fee 
lo  be paid by the subscriber shall be expressly payable 
by insta llm ent fees spread over a period o f months. A 
subscriber m ay . however, choose to pay the connection 
fee in a lum p sum . Costs associated with the waiver and 
discount sha ll be accounted fo r separately and recoveredfTIil* 40 R C W —t  3*|
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134.75 
Repealed

e o r exchange, any seconahand firea rm , whether smooth bore, shotgun, n f le  o r 
gun o r any secondhand article maae in whole o r  in p an . o f gold, siiver. precious 

copper, lead o r brass, shall, within 24 hours a fte r receiving the article, report to 
chief o f police o r the sh e r if f o f the county the fact that it has been received, with the 

, address and description o f the person from  whom Die artic le was received, together 
a description o f the artic le and * * * sha ll not destroy o r a lte r the fo rm  o f the artic le 
* * * 24 hours a lte r  it was received * *

(2) The dealer o r m anufacturer shall enter, in ink. in a book to be kept fo r that purpose 
correct description, in the English language, o f a ll secondhand articles composed, in 

jbole o r in part, o f gold, s ilver, precious stones, copper, lead o r brass so received * * * 
the name and residence and description o f. die person from  whom the articles were 

feceived. and no entry made in the book shall be erased, obliterated o r defaced.
*  (3) The book and entries as well as every such secondhand article received by the dealer 
o r manufacturer, shall, a t a ll reasonable times, be open to the inspection o f the sn en ff o r 
the chief o f police o r any police o ffic e r designated by the chief fo r  this purpose.
r ' fO  The sh e riff o r chief o f police may cause any artic le re fe rred  to in sub. i l l  which he 

, or )he~Kas reason to believe was sold o r exchanged by some person other than the owner, 
to be held fo r the purpose o f  identification by its owner, fo r  such reasonable length o f 
‘time as deemed necessary.
-'.(5) Any person violating this section may be fined not more than $100 nor less than $10. 
qr imprisoned not to exceed G months, o r both.
Sou rce

L1901. c. 372. 
L1909. c. 210 
L1911. c 663. ft 265 
St.1911. ft 1584cn. 
L1923. c. 291. ft 3. 
SL1923, ft 129.18. 
L1935. c. 5'0. ft 287 
L 1959. c 145

SL1967. ft 129.18.
L1969. c. 336. ft 30. eff. Jan. 29. 1970. 
St.1975. ft 440.95
L1977. c. 29. ft 1503. eff. Julv 1. 1977.
1985 Act 135. ftft 46 to 49. e lf. Marcn 20. 1986.

L ib ra ry  Reference*
Consumer Credit
f J S  Interest and Usurv: Consumer Credit 

ft 302.

134.72. P roh ib it ion  on the use ot prerecorded messages in te lephone solicitation
*1) Defin it ion . As used in this section telephone solicitation means the unsolicited 

initiation o f a telephone conversation fo r  tne purpose o f encouraging a person to purcnase 
property, goods o r services.

:2> P roh ib ition . No person may use an electronically prerecorded message in tele­
phone solicitation without the consent o f  the person called.

<31 T e r r i to r ia l  app licat ion , la ) I n t r a s t a t e .  This section applies to any in trasu ie  
telephone solicitation.

<b) I n t e r s t a t e .  This section applies to any interstate telephone solicitation received by 
a customer tn this state.

ift) Penalty . A person who violates this section may fo rfe it up to $300.
Source: C J 5 . Trade-Marks. Tnde-Name* and Unfair

L1977. t 301. ft 1. c ff May 12. 1978 Competition y 237.

Library Reference* 
Trade Regulation <»«62.L

W ESTLA W  E lectron ic Research 
See W ESTLAW  Electronic Reaearcn Guide fo l­

lowing the Preface

134.75. Repealed by I9H5 Act 120. ft !99em . e ff. J u ly  1. 1986
The repealed section, relaung to renewable 

energy resource *y»iem dealer* »aa denvrd 
from 1987# Ac* 2V ft l»WJg. elf. July 20. 1985

aoditaorw m 1**1 »#• >no<caieo Oy unUerunr d«««uon« or i i w w i  * ’  *

L



18-9-311 Criminal Code 394
18-9-311. Automated dialing systems prohibited. (1) No person shall util­

ize an automated dialing system with a prerecorded message for the purpose 
o f soliciting another person to purchase goods or services unless there is 
an existing business relationship between such persons, and the person being 
called then consents to hear the prerecorded message.

(2) Any person who violates this section commits a class 1 petty offense.
Source: L. 79, p. 745, § 1.

18-9-312. Hostages in geographical area - cutting, rerouting, or diversion 
of telephone lines. (1) Notwithstanding the provisions o f sections 18-9-302 
to 18-9-311, any supervising representative o f a law enforcement agency who 
has probable cause to believe that one or more hostages are being held in 
the geographical area in which he has jurisdiction shall have the authority 
to order a previously designated telephone company security employee to 
arrange to cut, reroute, or divert telephone lines for ihe purpose o f preventing 
telephone communication by the holder o f such hostages with any person 
other than a peace officer or a person authorized by the peace officer.

(2) The serving telephone company within the geographical area o f a law 
enforcement agency shall designate a telephone company security official and 
an alternate to provide all required assistance to law enforcement officials 
to canry out the purposes o f this section.

(3) Good faith reliance on an order by any supervising representative 
o f a law enforcement agency shall constitute a complete defense to any action 
brought against a telephone company or any o f its employees or agents in 
connection with actions taken under this section.

Source: L. 81, p. 976. § 17.

C row  re ftrto c ti: F o r the power o f  municipahuei to regulate gambling. see § 31 -15 -401 (1 Ko>. 

18-10-101. L e iuU u ve  declaration • con- 18-10-105 . P o s ie s iio n  o f  a (am b lin g

18-10-103. Gambling - professional gam- 18-10-107. Gambling premises.
bling - ofTenses. 18-10-108. Eaceptioni.

18-10-104 Gambling devices - gambling 
reco rds • gam b ling  p ro ­
ceeds.

18-10-101. legislative declaration - construction. (1 ) It is declared to be 
the policy o f the general assembly, recognizing the close relationship between 
professional gambling and other organized cnme. to restrain all persons from 
seeking profit from  gambling activities in this siaie: io restrain all persons 
from  patronizing such activities when conducted for the profit o f any person; 
to safeguard the public against the evils induced by common gamblers and 
common gambling houses; and at the same time to preserve the freedom

ARTICLE 10
Gambling

ju n c tion . 
18-10-102. D e fin ition !.

device o r record. 
18-10-106. Gambling m form tnon .
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Juneau, Alaska 9981.1

M E M O R A N D U M

TO: H o u s e  S t a t e  A f f a i r s C o m m i t t e e  M e m b e r s

FROM: R e p r e s e n t a t i v e  H.A. "Red" Boucher, Chair
H o u s e  S t a t e  A f f a i r s

DATE: J a n u a r y  23, 1990

RE: H B  232

Y o u  w i l l  r e c a l l  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  h e l d  two 
h e a r i n g s  on H B  232 l a s t  session. T h e  f o l l o w i n g  s u m m a r i z e s  
t h e  t e s t i m o n y  and c o m m e n t s  f r o m  t h o s e  hearings:

T e s t i m o n y

1. R i c k  L a u b e r , P a c i f i c  S e a f o o d  P r o c e s s o r s  A s s o c i a t i o n

S t a t e d  h e  r e c e i v e d  u n s o l i c i t e d  F a x  a d v e r t i s i n g  w h i c h  he 
opposes:—  H i s  concern, however, r e l a t e d  to s i t u a t i o n s  
w h e r e  fish p r o c e s s o r s  sell t o  b r o k e r s  b y  Fax. W o u l d  t h e y  
b «  v i o l a t i n g  the p r o v i s i o n s  in H B  232?

C o m m e r c i a l  s o l i c i t a t i o n  u n d e r  H B  232 m e a n s  u n s o l i c i t e d  
e l e c t r o n i c  or t e l e p h o n e  transmission . T h e  p r o c e s s  u s e d  b y  
Mr. L a u b e r  w a s  u n soli cited, however, it s eemed a p p r o p r i a t e  
a n d  legitimate.

C o m p a n i e s  w h i c h  h a v e  a b u s i n e s s  r e l a t i o n s h i p  w i t h  a 
c u s t o m e r  c o u l d  e a s i l y  r e c e i v e  the c u s t o m e r ' s  p e r m i s s i o n  
to, a n d  in the future, use t h e  c u s t o m e r ' s  Fax for u n­
so l i c i t e d  adver tisements. T h e  real p r o b l e m  w a s  
u n s o l i c i t e d ,  u n w a n t e d  t r a n s m i s s i o n s  a n d  this included 
a u t o m a t i c  d i a l i n g  machines.

O ffic ia l Business



J u l i e  Barney, staff N e w  Y o r k  A s s e m b l y

S i m i l a r  l e g i s l a t i o n  w a s  p e n d i n g  b e f o r e  t h e  N e w  Y o r k  
Assembly. M s  B arney  i n d i cated t h a t  t h e  costs and losses 
i n c u rred to t h e  r e c i p i e n t  of "junk" F ax t r a n s m i s s i o n  was 
t h e  impetus b e h i n d  t h e  legislation.

Ms B a r n e y  t e s t i f i e d  t h a t  she b e l i e v e d  c o m p a n i e s  w h i c h  had 
a b u s i n e s s  r e l a t i o n s h i p  w i t h  a c u s t o m e r  c o u l d  e a s i l y  
r e c e i v e  t he c u s t o m e r ' s  p e r m i s s i o n  to u s e  the c u s t o m e r ' s  
m a c h i n e  for u n s o l i c i t e d  a d v e r t i s e m e n t s  f r o m  the company.

A n n e  Darr. Direct: M a r k e t i n g  A s s o c i a t i o n  (DMA)

S u p p o r t e d  H B  232. She t e s t i f i e d  t h a t  D M A  deleted' a n y  
p e r s o n  from t h e  natio n a l  m a i l i n g  lists w h o  w i s h e d  t o  be 
r e m o v e d .

Ms D a r r  said t h e  DMA h a d  e s t a b l i s h e d  a s p e cial t a s k  force 
l o o k  into u n s o l i c i t e d  F ax transm issions. She t e s t i f i e d  
t h a t  DMA w a s  u r g i n g  a n d  s u p p o r t i n g  a r e g u l a t o r y  a p p r o a c h  
to u n s o l i c i t e d  Fax transmissions.

Luis M a r q u e z , Direct A d v e r t i s i n g

T e s t i f i e d  a g a i n s t  HB 232. Mr. M a r q u e z  i n d i c a t e d  t h a t  his 
b u s i n e s s  sent Fax a d v e r t i s i n g  t o  2,000 F a x  m a c h i n e s ,  
t h r o u g h o u t  Alaska.

Mr. M a r q u e z  d i s c u s s e d  his p o l i c y  for F a x  t r a n s missions . He 
s t a t e d  h e  d i d  not sell his d a t a b a s e  list and t h a t  h e  had 
o n l y  r e c e i v e d  c o m p l a i n t s  from 1 to 2 p e r c e n t  of h i s  
customers^ Mr. M a rq uez indicat ed he d i d  not b e l i e v e  Fax 
a d v e r t i s i n g  h a d  b e c o m e  a p r o b l e m  in Alaska.

Mr. M a rquez t e s t i f i e d  h e  b e l i e v e d  the i n d u s t r y  s h o u l d  be 
self-policing.

R o b e r t  M i n t z . A s s i s t a n t  A t t o r n e y  General

T e s t i f i e d  t h a t  n a t i o n a l  studies s howe d t h a t  p e o p l e  
g e n e r a l l y  d i d  not v o i c e  their  o b j e c t i o n s  to u n s o l i c i t e d  
transmiss ions. Those studies s h o w e d  t h a t  only I o u t  of 26 
d i s s a t i s f i e d  c u s t o m e r s  on a v e r a g e  w o u l d  a c t u a l l y  t a k e  the 
time to c o m m u n i c a t e  a c o m p l a i n t  to a company.

Mr. Mintz t e s t i f i e d  t h a t  he b e l i e v e d  it w a s  b e t t e r  p u blic 
p o l i c y  to stop a p r o b l e m  before it b ecame a widesp read.
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HOUSE COMMITTEE REPORT
( 5 )
Date Referred: M a r c h  21, 1989 F U R T H E R  REFERRALS: J U D I C I A R Y

Date of C o m m i t t e e  Action:

T h e  T R A N S P O R T A T I O N  C o m m i t t e e  considered: . H B  234

g 2 S § 3 L B I L k J j U . . - [ALASKA R A I L R O A D  C R O S S I N G  A G R E E M E N T S ]
"An A c t  r e l a t i n g  to s t a n d a r d i z e d  r a i l road c r o s s i n g  p e r m i t  a g r e e m e n t s  of the 
A l a s k a  R a i l r o a d  C o r po ration? a n d  p r o v i d i n g  for an e f f e c t i v e  date."

R E C O M M E N D A T I O N S :
] b e  r e p l a c e d  w i t h  _____________

] h a v e  a t t a c h e d  amendment(s)

i/f d o  pass

] do not pass

] no r e c o m m e n d a t i o n

] i n d i v i d u a l  r e c o m m e n d a t i o n s

] a d d i t i o n a l  r e f e r r a l  t o  the

[ ] the s a m e  title
[ ] a new titl e

C o m m i t t e e

A D O P T S :

A T T A C H E S  N E W  F I S C A L  NOTE(s):
(Dept)

fiscal i mpac t _______________

l e t t e r  of intent

AP P R O V E S  PREVIOUS:

[ ] fiscal note(s)

(Date/Dept)

zero fiecal note___

zero w i t h  analysis_

[ ] zero fiscal note(s)

[ ] zero fn/ana l y s i s   

J'
S I G N I N G  DO PASS: SIGNING:

(Check approp. column)

C h a i r m a n 's Signature
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House Transportation Committee
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STATE OK ALASKA
1990 LEG ISLAT IVE SESSION

Bill Version: hb 22A
Publish Date:

FISCAL NOTE
REQUEST:_____________________________________________________________________

Revision Oate:____________________ Agency Affected: Depa r tment  o f  A dm in i s t r a t i o n
Ti t i p ;  An Act  r e l a t i n g  to V e t e r a n ' s  BRU:______ Pe r s onn e l _____________________________________

p r e f e r e n c e  in  S t a t e  employment 
S p o n s o r :  C a t o ,  C r u s s e n d o r f ,  e l  a l ._____  Components: Pe r s onn e l
Requestor: House J u d i c i a r y _____________________________________________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92' FY 93" FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
CRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 c
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPTTAT

'REVENUE"

FUNDING: (Thousands of Pol ars)
: en era l  fund 
FEDERAL FUNDS 
OTHER 1 0 3A 
TOTAL

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Th i s  b i l l  would n o t  have  a f i s c a l  impact  on th e  D i v i s i o n  o f  P e r s on n e l  e i t h e r  in  F i s c a l  Yea r  90  
o r  In  sub sequen t  y e a r s .

Prepared by: 
Division:

Dav id K.  F .  O t t o
Pe r s onne l

rank S. BaxterApproved by Commissioner:_____
Agency: Department of Administration

Distribution (by preparer): 
Legislative Finance 
legislative Sponsor

d c  j . L i
Office of Management and Budget 
Impacted Agency(ies)

Phone: ‘t65-<**t30 

D a t e : / / # * . / ? #

Date

Page i of
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Rev: 11/89



HOUSE COMMITTEE REPORT
( 7 )
Date Referred: M a y  2, 1989 F U R T H E R  REFERRALS:

Date of C o m m i t t e e  Action:

The J U D I C I A k Y C o m m i t t e e  considered: HB 2 3 4

HOUSE B I L L  NO. 234 [ALASKA R A I L R O A D  C R O SS ING AGREEMENTS]
"An A c t  r e l a t i n g  to s t a n d a r d i z e d  r a i l r o a d  c r o s s i n g  p e r m i t  agree m e n t s  of the 
Al a s k a  R a i l r o a d  Corporation; and p r o v i d i n g  for an effective date."

R E C O M M E N D A T I O N S :
] be r e p laced v;ith

[ ] t h e  same title
[ ] a new title

] h a v e  a t t a c h e d  amendment(s)

] d o  pass 

] d o  not pass 

] no r e c o m m e n d a t i o n  

] individ ual r e c o m m e n d a t i o n s  

] addi tional referral t o  the C ommittee

A D O P T S :

A T T A CHES N E W  F I S C A L  N O T E ( s ) :
(Dept)

[ ] fiscal impact_______________

[ ]

C 3

zero fiscal note

zero w i t h  analysis_

l e t t e r  o f  intent

A P P R O V E S  PREVIOUS:

[ ] fiscal note(s) _____

[ ] zero fiscal note(s)

[ ] zero fn/analysis

(Date/Dept)

S I G NING DO PASS: SIGNING: 
fCheck approp. column!

Chairman's Signature



HOUSE COMMITTEE REPORT
' ' , r — >  £ LDate Referred: M a r c h  21, 1989 F U R T H E R  REFERRALS: J U D I C I A R Y  (jOL

Date of C o m m i t t e e  Action: L, / ^

T h e  T R A N S P O R T A T I O N  C o m m i t t e e  considered: H B  234

H O U S E  B I L L  NO. 234 [ALASKA R A I L R O A D  C R O S S I N G  AGREEMENTS]
"An A c t  r e l a t i n g  to s t a n d a r d i z e d  r a i l r o a d  c r o s s i n g  p e r m i t  a g r e e m e n t s  of the 
A l a s k a  R a i l r o a d  Corp oration; and p r o v i d i n g  for an e f f e c t i v e  date."

RECOMMEN DATIONS:
] be r e p l a c e d  w i t h  _____________

] h a v e  a t t a c h e d  amendment(s)

i/ i do p a s s

] do n o t  pass

] no r e c o m m e n d a t i o n

] in divi d u a l  r e c o m m e n d a t i o n s

] a d d i t i o n a l  referral t o  the

[ ] the same title
[ ] a new title

C ommittee

ADOPTS: l e t t e r  of intent

A T T A C H E S  N E W  F I S C A L  NOTE(s):
(Dept)

[ fiscal impact_

[ 3 zero fiscal n o t e  

[ ] zero w i t h  analysis_

AP P R O V E S  PREVIOUS:

[ ] fiscal note(s) ______

[ ] zero fiscal note(s)

[ ] zero f n / a n a l y s i s

(Date/Dept)

<1/

Chairman's Signature

SI G N I N G  DO PASS: SIGNING:
(Check approp. column)

C A -T O



aintffea £§>tate legislature
R E P R E S E N T A T IV E

M IK E  W  M ILLER
P O  B o x  5 5 0 9 4  

f-Jofth P o le  A laska 9 9 7 0 5  
( 9 0 7 )  4 8 8  2 6 8 7

D istric t 18 
N o rth  P o le  

B adger Road 
E ielson 

M oose  C reek  
Sa lcha
M E M O R A N D U M

Jjousfe of EeprescntatibcS

TO:

FROM:

RE:

R e p r e s e n t a t i v e  Bet te Cato
Chair, Ho use T r a n s p o r t a t i o n  C o m m i t t e e

R e p r e s e n t a t i v e  M i k e  M i l l e r iiw . id .

Whll* In Junttu 
P O  B o x  V  

Juneau  A laska 9 9 8 1 1  
(9 0 7 )  4 6 5 -4 9 7 6

H o u s e  Bill 234, A n  A c t  r e l a t i n g  t o  stan da r d i z e d  
r a i l r o a d  c r o ssing p e r m i t  a g r e e m e n t s  of the A l a s k a  
R a i l r o a d  C o r p o r a t i o n

DATE: 4/10/89

T h a n k  y o u  for m a k i n g  a r r a n g e m e n t s  to h o l d  a J o i n t  H o u s e  a nd 
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  m e e t i n g  t o  d i scuss H B  234 and 
SB  233; ide ntical bills d e a l i n g  w i t h  r a i l r o a d  c r o s s i n g  p e r m i t  
a g r e e m e n t s  of the A l a s k a  R a i l r o a d  C o rporatio n.

M a n y  r a i l b e l t  municipalit ies, and i n d i v i d u a l  p r o p e r t y  owners, 
h a v e  g r o w n  i n c reas ingly f r u s t r a t e d  w i t h  t h e  A l a s k a  R a i l r o a d  
C o r p o r a t i o n ' s  (ARRC) a t t i t u d e  s t e m m i n g  f r o m  its r a i l r o a d  
c r o s s i n g  p e r m i t  policy. T h i s  p o l i c y  a l l o w s  A R R C  to m a k e  
d e c i s i o n s  in volving maintenance, upgra d i n g ,  and c l o s i n g  of 
r a i l r o a d  c r o s sings w i t h  m i nima l o r  n o  i n p u t  from the 
i n d i v i d u a l s  or m u n i c i p a l i t i e s  tha t h o l d  s p e c i f i c  c r o s s i n g  
permits. This p o w e r  has left m a n y  m u n i c i p a l  l e a d e r s  a n d  
p r i v a t e  l a n d  owne rs feeling as if t h e y  a r e  c o n t i n u a l l y  g i v e n  
"take it o r  leave it" propo s a l s  from ARRC.

U n d e r  t h e  existing s t a n d a r d i z e d  p e r m i t  system, p e r m i t  h o l d e r s  
a r e  r e q u i r e d  to b e a r  100% of the cost of m a i n t a i n i n g  p e r m i t t e d  
c r o s s i n g s  w h i l e  A R R C  makes 100% of t h e  d e c i s i o n s  on w h a t  
m a i n t e n a n c e  w o r k  needs to be done on them, w h e n  it will  be 
done, a n d  w h o  will do it.

H B  234 a n d  SB 233 w e r e  intro duced in a n  a t t e m p t  to b r i n g  a 
sense of b a l a n c e  b a c k  to the issue of s a f e  access a c r o s s  the 
A l a s k a  R a i l r o a d  right-of-way. The b i l l s  e s t a b l i s h  a s y s t e m  by 
w h i c h  all future s t a n d a r d i z e d  c r o s s i n g  a g r e e m e n t s  m u s t  b e  
b r o u g h t  b e f o r e  the L e g i s l a t u r e  for r e v i e w  b efore t h e y  c a n  be 
i m p l e m e n t e d  by ARRC. In addition, the b i l l s  d i r e c t  A R R C  to 
r e n e g o t i a t e  all the exi sting c r o s s i n g  p e r m i t s  once the first 
s t a n d a r d i z e d  p e r m i t  is a p p r o v e d  in 1990.

I have p l a c e d  in each m e m b e r s  packet c o p i e s  of letters, 
agreem e n t s ,  r esol utions and n e w s p a p e r  a r t i c l e s  I have 
c o l l e c t e d  in the one and a half  years I h a v e  b e e n  f o l l o w i n g  
this issue.



ncnMCCT FISCAL NOTE
R EQUEST:_______________________________________________________________________________________

Revision Date: Agency A lfpcteri: A laska Ra i l r 0 acl l o r p p r a t ion

Title: Relating to Stand rdized__________ B R U : _______________________________________
Crossing Permit A g r e e m e n t s  ____ ______________________________________________

Sponsor: Rep- Miller Co m p o n e n t s : __________________________________

Requester: PCED----------------------- ------------------------------------------

STATE OF ALASKA b i l l  v f r s i o n  hb ?34___________

1989 LEGISLATIVE SESSION p u b l i s h  d a t e _________________________

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

OPERATING i FY 89 | FY 90 FY 91 i FY 92 FY 93 FY 94
PEP 'ONAL SERVICES i $ 1 0 .0  S 1 1 J .0  1
TFiAV l

CON FACTUAL
SUPPLIES I 1
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING $1U.U J I I I . U
 *ARRC operates on a calendar fiscal year.

CAPITAL

REVENUE

FUNDING: (Thousand? of dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER ARRC 
TOTAL

POSITIONS:

FULLTIME 1
PARTTIME } 1 1 '
TEMPORARY I ’ •

ANALYSIS: (Attacn a separate page if necessary )

This fiscal note is for informational purposes only, as the Alaska Railroad is 
not subject to the Executive Budget Act.

(CONTINUED - NEXT PAGE)

Prepared py. _ Larry D. Wood ________ ____________________  Pnone — ----------------
Division ^Taska RailroatTCorporation______________  Date q-iu-tfy________

Approved by Commissioner Larry Merculieff -S. Pnone 465-2500________
Agency: Department of commerce a Economic Development QaIe ___________ _

Distribution (by preparer).
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget .
Impacted Agency(ies) P»go — ! _  of — £_

380 9D ~ 3 /0 4 1189a



STATE OF ALASKA LEGISLATIVE SESSION 

FISCAL NOTE

ANALYSIS:

The legislation requires the Alaska Railroad Corporation (ARRC) to develop a 
new railroad crossing permit form by January 20, 1990. Development of a new 
form will cost approximately $8,000 to $10,000. The existing form will be 
revised by real estate staff and reviewed by attorneys. Revision costs will vary 
sharply if public comments are to be solicited as a result of an extensive hearing 
process. Once the form is authorized by legislative action or inaction, the bill 
next requires renegotiation of all railroad crossing permit agreements. There 
are approximately 273 crossings under permit to federal, state, university and 
private entities which would be affected by this requirement. Existing 
agreements have been negotiated ever the course of many years and involve 
many different permittees. Consequently, a real estate leasing specialist 
position would be added to commit full-time personnel resources to ‘he 
enormous task of renegotiating all of these agreements within a 12-month 
period. The engineering department will commit the equivalent of one-half man 
year of time to various levels of internal review, comment, and analysis. The 
estimate includes the expenses associated to an additional leasing specialist 
position and associated benefits, legal and engineering review, and printing, 
word processing, and supply costs.

The estimate does as t include any other expenses which may be assessed 
against the ARRC after a new form is prepared. For example, if, as a result of 
legislative review, ARRC is required to pay for signal maintenance costs under 
revised permit terms, such costs will accrue at the rate of approximately $3,700 
per signalized crossing. • Sight triangle, sign, and road surface maintenance 
costs are additional expenses associated with grade crossing which also have 
previously been the financial responsibility of requesting agencies. Finally, the 
shifting of grade crossing liabilities to ARRC will add less ascertainable, but 
certainly significant, costs to the other burdens imposed by this legislation.

3809D
page 2 of 2



By: The Railbelt 
coalition 

Introduced: April 9, 1989

A pproViA' April Sj

A JOINT RESOLUTION Or THE fOUR B O R O X M  OF ,THE R M LB E LT  AREA 
RELATING TO THE ALASKA RAILROAD CORPORATION

WHEREAS, AS 4 2 .4 0 .9 1 0  p rov id e* that the Alaska Railroad  
Corporation "e x is t*  fo r  tha b e n e f it  of the pecple o f the s ta te , f o r  
th e i r  w ell-beiny and p roep ec ity , and fo r  the urprovcmcnt o f th e ir  
social and economic conditions,'*: and

WHEREAS, according to AS 42.40.010, the Alaska Railroad 
Corporation has a legal existence independent and separate £r«n the 
state; and

WHEREAS, the Alaska R a i lro a d  Corporation haa ccnplete and 
absolute control over its property; and

WHEREAS, while the Alaska Railroad would not hesitate to
request f u n d o  frcm the fits*-©, i f  rv»od©d, b*it do©* noh any n f
its profits into the General Fund; and

WHEREAS, the S ta te  L eg is la tu re  ie considering reducing funds 
f o r  municipal ass is tance , revenue sharino and education: and

WHEREAS, the Alaska Railroad Corporation has previously 
maintained its crossings and is now taking an antagonistic attitude 
w i t h  m u n i c i p a l i t i a a  a n d  p r c p © c c y  ou/n«ra a l o n y  its r o u t e  in r e l a t i o n  t o

railroad crossings and adjacent property; and

WHEREAS, the Alaska Railroad Corporation provides subsid ies 
to certain shippers and not others and competes unfairly with 
private transportation modes because It does not have to pay taxes; 
and

WHEREAS, the Alaska Railroad corporation has increased 

easement and permit coo ts , maintenance coats, in sore cases, blocked 
railroad crossings In communities, threatened to close roads unless 

crossing maintenance fees are paid, and generally is assessing unfair 

charges to ccnxinities and local citizens.

^ .u  r~TQrC> T h - ^
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NOW, THEREFORE, BE IT RESOLVED that If the legislature Asea 
. not wish to allow municipalities to tax the Alaska Railroad 
Corporation, the Governor or the Alaska Railroad Corporation Board of 
Oi rectors era requested tot

(1) reduce or eliminate the coets of maintaining railroad 
croeairg to municipalities and private land omers;

(2) uae Alaska Railroad Corporation profits to maintain 
railroad croesirgs.

BE IT fWIHER RESOLVED that copies of this resolution shall
oe senc to  Steve cowper, Governor, S ta te  o f M«»ka, David O. Hoffman, 
Commission o f  the Department o f  Ccmnunity and Regional A f fa i r s  and a l l  
le g is la t o r *  representing the R a i lb e lt  C o a li t io n .

PASSED AND APPROVED THIS 8TH DAY Cf APRIL, 1989

M U N I C I P A L I T Y  O T  A t f C H O R A S E F A IR B A N K S  NJORTH RTAR W W X IO H

KENAI PENINSULA BOROUGH MATANUSKA-SUSITNA BOROUGH
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ALASKA RAILROAD CORPORATION

P.O. Box 7-2111 • Anchorage, Alaska 99510-7069 m

Contract No. 5881
Perm it For: Private Road Crossing
ARRC Milepost: 193.56
DOT ID No.: 910 226V

PERMIT

THIS PERMIT, dated ___________________________________, 1987, is made by and
between the ALASKA RAILROAD CORPORATION , a public corporation o f  the 
State o f  A laska formed pursuant to AS 42.40 ("ARRC"), and PACCO, INC ., (check 
one) [] a sole proprietorship or an individual [] a general partnership [] a limited 
partnership [X ] a(n) Washington corporation (insert state o f incorporation) [] a 
governmental unit ("Permittee").

1. GRANT OF PERMIT. ARRC  hereby grants to the Perm ittee a perm it to 
construct, reconstruct, operate and/or maintain a private road crossing at Milepost 
193.56 (the "Facility") upon ARRC's track r igh t-o f-w ay , communications po le  line 
r igh t-o f -w ay , o r  other property o f  ARRC , as set fo r th  on the drawing attached as 
Exhibit A (the "Site"). The permission herein granted is subject to the terms and 
conditions set fo rth  in this permit.

2. TERM . This permit shall be fo r  a term o f  five (5) years, commencing 
September 1. 1987 and ending August 31. 1992. ARRC  may terminate this perm it at 
any time on ninety (90) days' written notice.

3. PERMIT FEE. As partia l consideration f o r  this permit. Perm ittee shall 
pay an annual fee o f  four hundred dollars ($400) which is due upon the execution o f 
this perm it and on every September 1 the rea fte r .

4. PLANS AND SPECIFICATIONS.
4.1 Perm ittee's predecessor in interest has constructed the Fac i l i ty  in 

the location outlined in red on Exhibit A.
4 .2 Perm ittee shall construct, reconstruct, operate and/or maintain the 

Fac il i ty  in the location shown outlined in "red" on Exhibit A.
it

4.2 P r io r  to advertising fo r  bids, issuing amendments and/or issuing a 
change order(s) to its contractor fo r  work on any part o f  the Facility covered by this 
perm it, o r p rio r to commencing any such work itse lf , the Perm ittee shall submit to 
ARRC  fo r  approval a l l plans and specifications and a l l amendments, additions or 
'-orrections thereto, fo r  the original construction and a l l future modifications o f  the 
f-acility . Pe rm ittee  agrees not to commence any associated work until the aforesaid 
approval has been received.



c

4.3 Perm ittee agrees that any Facility construction shall be substantially 
in accordance with Perm ittee's plans and specifications as first approved by A RRC .

4.4 Perm ittee agrees that i f , at any time during the term of this permit, 
ARRC  deems it necessary to have additional safety equipment installed fo r  the 
protection o f its passengers, personnel, o r equipment, the Perm ittee w i l l ,  upon 
request from  ARRC , install such equipment or safety devices as are prescribed by 
ARRC . Perm ittee agrees to comply with a l l ARRC standards fo r side and overhead 
clearances, which may be obtained from  ARRC .

4.5 The Standard Specifications fo r Work on Railroad P roperty  (the 
"Standard Specifications") attached as Exhibit B are incorporated herein by 
re fe rence . Perm ittee hereby agrees that a l l construction, reconstruction, operation 
and maintenance upon ARRC  property shall be performed in accordance with the 
Standard Specifications and any supplemental conditions required by paragraph 4.6 
o f  this document o r by any supplements hereto. Permittee agrees to make the 
Standard Specifications and any supplemental conditions part o f  a l l contractua l bid 
specifications which the Perm ittee may publish fo r  work associated with its Fac ility  
covered under this permit. In the event the Standard Specifications are revised by 
ARRC  prior to termination o f  this perm it, Perm ittee agrees that any changes in or 
additions to the Fac ili ty  shall be performed in accordance with such revised 
Standard Specifications, provided that ARRC  has given notice o f  the change to 
Perm ittee .

4 .6 Perm ittee hereby agrees to the supplemental conditions, i f  any, to 
this permit attached as Exhibit C.

4.7 I f  automatic crossing signal devices (including improved crossing 
protection devices required by revised industry standards) are required by applicable 
law o r regulation, by ra i lroad industry standards, or by either party, such signals 
shall be fumi-'hed, installed and maintained by ARRC at the expense o f  the 
Perm ittee .

5. MAINTENANCE OF FAC IL ITY ; INSTALLATION CT GATE.
5.1 During the term o f this permit, the Permittee shall maintain the 

Fac il i ty  to industry standards, or to those standards or levels o f  maintenance 
prescribed by federa l, state o r  municipal laws and regulations. I f  no industry 
standards, laws or regulations exist, then the Permittee shall maintain its F ac i l i ty  to 
the satisfaction o f  ARRC . Sight triangles shall be maintained by Perm ittee  fre e  o f 
vegetation and other obstructions to vision in accordance with the table entit led 
"Sight Triangle Distance" attached as Exhibit D and as otherwise established and 
revised from  time to time by ARRC .

5.2 Perm ittee shall, within two (2) months o f  the date o f  execution o f 
this permit, construct a gate and e rect signage at the Facility in accordance with 
pages 2.76 and 2.77 o f  the ARRC 's Standard Plan attached to this permit as Exhibits 
E and F.

6. PAYMENT FOR W ORK .

6.1 Perm ittee shall pay fo r  a l l Facility construction, reconstruction, 
operation and/or maintenance, including the cost o f  ARRC inspectors and flagmen 
whose duties will be to pro tect the interests of ARRC and to insure the completion 
o f  the work to the satis faction o f  ARRC .

2



6.2 Perm ittee shall reimburse ARRC  fo r  a ll costs in connection with the 
granting and operation o f this perm it, including but not limited to, labor, materials, 
and equipment furnished by ARRC . Such reimbursement shall be at rates 
established by ARRC , and shall be due and payable within thirty (30) days following 
the date invoices are submitted by ARRC  to the Perm ittee .

6.3 Perm ittee acknowledges that ARRC  has previously performed work in 
connection with the construction o f the Facility at the request o f  Pe rm ittee ’ s 
predecessor in interest. In fu rthe r consideration fo r this perm it, Pe rm ittee shall pay 
ARRC the sum o f one thousand f ive  hundred one dollars ($1 ,501 .00 ) representing the 
labor expended by ARRC  in connection with such construction. Receipt o f such 
amount is acknowledged by execution o f  this permit by ARRC .

7. INTEREST IN RA ILROAD  PRO PERTY .
7.1 It is understood that the Perm ittee acquires no interest in or t it le  to 

ARRC property by means o f  this permit. Perm ittee shall have, at the discretion o f  
ARRC , access to ARRC  property fo r  the purpose o f  construction, reconstruction, 
operation and/or maintenance o f  the Facility . This shall be done at times which will 
not in any way in te r fe re  with the operation o f  ARRC .

7.2 ARRC  reserves the right o f ingress to and egress from  the Site and 
the right to enter any part o f  the Site, including buildings thereon, fo r  the purpose 
o f  inspection at any reasonable time, and in time o f  emergency. A ll inspections w ill 
be coordinated with the Perm ittee in order to minimize interference with the 
Perm ittee's activities on the Site.

7.3 P r io r to the expiration o r  termination o f  this Perm it, the Perm ittee 
w ill remove the Fac il i ty  and other property o f  P e ro i t t e e  and restore the Site to its 
original condition unless otherwise directed by AF RC. Failure o f  the Perm ittee to 
do so by the expiration o r  termination date w ill resu lt in ARRC  removing the 
Facility and other p roperty o f  Perm ittee and restoring the Site at the Pe rm ittee ’ s 
expense, which expense Perm ittee agrees to pay ARRC  upon demand.

8. NON-EXCLUSIVE USE/RA ILROAD CONSTRUCTION .
8.1 ARRC  reserves the right to grant permission to others to use and 

occupy the Site, provided that said use and occupancy w il l not, in the opinion o f  
ARRC , unreasonably in te r fe re  with the Perm ittee's use o f  the Facility .

8.2 In the event ARRC  finds it is necessary to a lte r  o r add to its 
construction within the Site, the Perm ittee shall make a l l a lterations to the Fac ili ty  
necessary to accommodate ARRC 's  construction without cost to ARRC .

9. INSURANCE AND INDEMNIFICATION.
9.1 Workers' Compensation. Perm ittee shall ensure that, with respect to 

a ll personnel perform ing work on the Facility , Perm ittee maintains in e f fe c t  at a l l 
times during the term o f  this permit, coverage or insurance in accordance with the 
applicable laws re lating to workers' compensation and employer's liab ility insurance, 
regardless o f whether such coverage or insurance is mandatory o r  mere ly e lective 
under the law.
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9.2 Liability Insurance. P r io r  to construction, reconstruction, operation 
and/or maintenance o f the Facility, Pe rm ittee shall secure such liability insurance 
as will p ro tec t Perm ittee and ARRC from and against any and all c laims and 
liabilities arising out o f  bodily harm (including death) or property damage that may 
resu lt from such construction, reconstruction, operation and/or maintenance. A ll 
such insurance shall be placed with such insurers and under such forms o f  policies as 
may be acceptable to ARRC . Without limiting the generality n f the foregoing, such 
insurance shall include the following; provided however, that the provisions o f  this 
paragraph shall contro l over any inconsistent provisions contained in the Standard 
Specifications attached hereto:

(a) Comprehensive general liab ility insurance (including, but not limited 
to, premises-operations, products, contractua l, b road-form  property and 
independent contractors) with a combined single lim it per occurrence o f  not less 
than one million dollars ($1,000,000) fo r  bodily harm (including death) and property 
damage.

(b) comprehensive automobile liab ility insurance (including owned, hired, 
and non-owned) with a combined single lim it per occurrence o f not less than five 
hundred thousand dollars ($500,000) fo r  bodily harm (including death) and property 
damage.

(c) explosion, collapse and underground damage insurance with a 
combined single limit per occurrence o f  not less than N/A Do lla rs  
( I _________________________________ ) .

(d) excess umbrella liability insurance o f  not less than N/A dollars 
( i  ) .

(e) Railroad protective liab ility insurance, naming the Alaska Rai lroad  
Corporation as insured, o f  not less than one million dollars ($1 ,000,000) per 
occurrence fo r  bodily injury and one million dollars ($1,000,000) per occurrence fo r  
property damage; provided that such insurance shall be required only during the 
period(s) o f  time during the term o f  this perm it that Perm ittee is performing work 
on ARRC  r igh t-o f-w ay property.
The amounts and types o f insurance set fo rth  in this paragraph 9.2 are subject to 
review and reasonable change annually by ARRC . ARRC  shall provide Pe rm ittee  
written notice o f  a change sixty (60) days' p rio r to the e ffec tive  date.

9 .3 Evidence o f Insurance. Perm ittee shall deliver to ARRC ce rt if ica tes  
o f  insurance prior to the construction reconstruction, operation and/or maintenance 
o f the Fac il i ty  (o r within such further time as ARRC  may allow in writing), and such 
additional assurance certified by an authorized representative o f  the insurer as 
ARRC  may from  time tp time request.

9 .4 Additional Insured. Perm ittee shall ensure that any policies o f  
insurance that Perm ittee carries against loss o f  o r  damage to property o r  against 
liab ility fo r  property damage or bodily harm that may occur in connection with the 
Fac ili ty  or this permit shall name ARRC  as an additional insured.

9 .5 No Lim itation. The requirements o f  this permit as to insurance and 
acceptability to ARRC  o f insurers and insurance to be



maintained by Perm ittee is not intended to and shall not in any manner lim it or 
qua lify  the liabilities and obligations o f  Pe rm ittee  under this permit.

9.6 Indemnity. Pe rm ittee  shall assume complete liability fo r  any and a l l 
claims resulting from the construction, reconstruction, maintenance, operation, use 
and existence o f the Facility located on, under, or over die Site. Pe rm ittee  re leases 
and shall defend, indemnify and hold harmless ARRC from  and against all roya lt ies , 
claims, losses, harm, costs, liab ilities , damages, and expenses (including, but not 
limited to, attorneys' fees), whether su ffe red  by ARRC  or any other person or 
entity , in any manner directly o r  indirectly arising out o f  or due to:

(a) any act, omission, fau lt , negligence, o r  str ic t liability o f  P e rm ittee  in 
connection with o r incident to the Fac ili ty  o r  performance o f this permit;

(b) any bodily harm (including death) to any person o r  damage to any 
p roperty or to the environment in connection with or incident to the F ac i l i ty  o r  
performance o f  this permit by Pe rm ittee ;

(c) any lien or asserted liens upon the property o f ARRC  arising out o f  o r 
in connection with the Facility o r the performance o f  this permit by Pe rm ittee ;

(d) any failure o f  P e rm ittee  to comply with a l l  applicable laws, 
ordinances, rules, regulations, orders, license*, permits, and other requirements, now 
or h e rea fte r in e f fe c t , or any governmenta l authority;

(e) any failure o f  Pe rm it tee  to secure and maintain insurance as required 
by this permit; or

(f) any fa ilure o f  P e rm it tee  to comply with the requirements o f  this
perm it.
To the fu llest extent permitted by applicable law, the provisions o f  this paragraph
9.6 shall apply regardless o f  any acts, omissions, fau lt , negligence, o r str ic t liab il i ty  
o f  any employees or agents o f  A RRC ; provided, however, Lliat Pe rm ittee  shall not 
be required by this permit to indemnify any person against l iab il i ty  fo r  damages 
arising out o f bodily injury o r p roperty  damage caused by or resulting from  the sole 
negligence o f such person or such person’ s agents or employees.

10. DEFAULT AND REMEDIES .
10.1 D e fau lt . The occurrence o f  any one or more o f the fo llow ing events 

shall constitute a material de fau lt by Pe rm ittee .
(a) The failure by Pe rm ittee  to make any payments required to be made by 

Pe rm ittee  hereunder, as; and when due, where such failure shall continue fo r  a period 
o f  five (5 ) days a fte r  written notice the reo f from  ARRC  to Perm ittee ;

(b) Except as otherwise provided in this permit, the fa i lu re  by P e rm it te e  
to observe or perform any o f  the covenants, conditions o r provisions o f  this perm it 
to be observed or performed by Perm ittee , other than described in paragraph (a) 
above, where such failure shall continue
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fo r a period of ten (10 ) days a f t e r  written notice thereof from A RRC  to Perm ittee :

(i) the making by Perm ittee o f  any general arrangement or general 
assignment for the benefit o f  creditors;

(ii) Pe rm ittee  becomes a debtor in bankruptcy;
(iii) the appointment o f  a trustee or receiver to take possession o f  

substantially a ll o f Perm ittee 's assets;
(iv) the attachment, execution or other judicia l seizure o f  

substantially all o f Perm ittee 's  assets.
(c) The discovery by ARRC  that any financial statement given to ARRC  

by Perm ittee, any assignee o f  Perm ittee , any successor in interest o f  Pe rm ittee  o r 
any guarantor o f Perm ittee 's obligation hereunder, was materia l ly  fa lse at the time 
given.

(d) Vacation o r  abandonment o f  the Fac ili ty  by Perm ittee .
10.2 Remedies , in ihe event o f  any materia l default by Perm ittee , ARRC  

may at any time the rea fte r , without notice o r demand and without limiting ARRC  in 
the exercise o f any right or remedy which ARRC  may have by reason o f  such defau lt :

(a) Terminate Perm ittee's rights under this perm it and A RRC  may pursue 
other remedies.

(b) Mai itain Perm ittee 's rights under this permit in which case this permit 
shall continue in e f fe c t .  In such event ARRC  shall be entitled to en force a l l o f  
ARRC's rights and remedies under this perm it, including the right to recover the 
payments du*> nereunder.

(c) Pursue any other remedy now o r herea fter available to ARRC  under 
the laws o r judicial decisions o f  the State o f Alaska.

10.3 Late Charges; Interest, i f  any payment due from Pe rm ittee  shall not 
be received by ARRC when such amount shall be due, then, without any requirement 
fo r  notice to Perm ittee . Perm ittee shall pay to ARRC a l l  charges and interest as set 
forth in ARRC's credit policy. This late charge does not waive, excuse o r  cure any 
default.

11. LAWS AND TAXES.
11.1 This perm it is issued subject to a l l requirements o f  the laws o f  the 

State o f  Alaska and regulations o f  ARRC re lating to the granting o f  privileges on 
ARRC lands and fac ilit ies .

11.2 Pe rm ittee  shall comply with a l l  applicable laws, ordinances, rules, 
regulations, orders, licenses, permits and other requirements, now or h e rea fte r in 
e f fe c t , o f  any governmental authority including, but not limited to, matters o f 
health, safety, sanitation and the environment. Perm ittee shall execute and deliver 
to ARRC  copies o f a l l documents as may be required to e ffec t o r  to evidence such 
compliance. All laws, ordinances, rules, regulations, orders, licenses, and permits 
required to be incorporated in agreements of this character are incorporated herein 
by this reference.

6
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11.3 Unless otherw ise specified in this perm it, the attachments hereto or 
as directed by ARRC, P e rm it tee  shall obtain and pay fo r  a l l permits, inspections, 
licenses and fees and shall furnish a ll bonds, security o r deposits required to 
construct, reconstruct, operate and/or maintain the Facility  in accordance with this 
perm it. Perm ittee shall advise ARRC  in writing and consult with ARRC  prior to 
applying fo r  any permit o r  other authorization from , o r enterinq into any aqreement 
with, any governmental authority with regard to the construction, reconstruction, 
operation and/or maintenance o f  the Facility .

11.4 Perm ittee agrees to notify A RRC  o f any claim, demand o r lawsuit 
arising out o f  the Pe rm ittee ’ s occupation o r  use o f  the Site. Upon A R R C ’s request, 
the Perm ittee  will cooperate and assist in the investigation and litigation o f any 
such c laim , demand or lawsuit.

11.5 ARRC maker no specific warranties, expressed or implied, concerning 
the t i t le  o r condition o f the Site, including survey, access or suitability fo r  any use, 
including those uses authorized by this permit. Perm ittee 's  use o f the Site is subject 
to any and a l l  o f the covenants, terms and conditions affecting A R R C ’ s t it le  to the 
Site.

12. L IENS. Perm ittee shall keep the Site free  o f  a l l liens, pay a l l costs for 
labor and materials arising out o f  any construction o r improvements by the 
Perm ittee on the Site, and hold ARRC  harmless from  liability fo r  any liens, 
including costs and attorneys' fees. This provision shall not be interpreted to mean 
that ARRC  in any way recognizes a liab ility on its part fo r  any such liens.

13. IMPOSSIBILITY OF PERFORM ANCE : FORCE MAJEURE
13.1 Defined. The term "Force Majeure" as used herein shall mean any 

cause beyond the control o f  the parti a f fec ted  which could not be overcome with 
reasonable diligence and e f fo r t ,  including: Acts o f  Cod, acts o f  public enemy, 
insurrection, war, blockades, strikes, lockouts, o ther labor stoppage, riots, other 
public disorders, stoims. landslides, avalanches, floods, washouts, earthquake, 
lightning, civ il or m ilita ry  disturbances, restra in t by court or public authority, 
boycotts, embargoes, or ac ts o f  m ilita ry  authorities.

13.2 Procedure f o r  C la im o f  Force M a jeu re .
13.2.1 The party asserting a c la im  o f  Force Majeure shall, as soon as 

reasonably practical a f te r  knowledge o f  the s ta r t  o f  such Force M -jeu re , provide 
notice to the other party  hereto in writing, cert ify ing all available facts and 
circumstances surrounding the occurrence o f  the Force Majeure, including, but not 
limited to: its causes; expected duration: e f fo r t s  to overcome; and the claimed 
e f fe c t  on the party's obligations to perfo rm  under this permit.

I13.2.2 When the Force Majeure condition has terminated, the party 
claiming the Force Majeure shall, within th irty (30 ) days o f termination, ce rt i fy  in 
writing a l l available facts and circumstances surrounding the occurrence ot the 
event, including, but not lim ited to: its causes: timo o f  start and end, and duration 
o f  condition: e f fo rts  taken to  overcome; and the e f fe c t  on the parties’ obligations to 
perfo rm  under this perm it. The party shall, upon request, promptly provide 
additional documentation o f  supporting facts and calculations relating to the claim 
o f  Force Majeure.

7
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15.3 E ffec t Hereunder. I f  because o f  Force Majeure. any party is unable 
to c a r ry  out any o f  its obligations under this perm it, and if such party shall, as soon 
as reasonably practical a f te r  knowledge o f  the s tart o f  Force Majeure, give to the 
other party notice o f  such Force Majeure, then the obligations o f a l l parties shall be 
suspended to the extent made necessary by the Force Majeure and during its 
continuance; provided, however, the party experiencing Force Majeure shall take 
prompt and reasnnahle action to overcome such causes of Force Majeure and its 
operation shall be resumed immediately a f t e r  such causes have been removed. 
Nothing contained in this paragraph shall cause the party a ffected  by the Force 
Majeure to submit to what it considers to be an unreasonable labor agreement.

14. ASSIGNMENT. This perm it shall not be assigned o r in any manner 
trans fe rred  without the p rio r w ritten consent o f  ARRC . This shall not be construed 
to impair or prevent the carrying out by public agencies o f responsibilities not 
inconsistent with the operation and policies o f  ARRC  relative to reconstruction, 
maintenance o r contro l o f  the Fac ili ty .

15. NOTICES. Any notice perm itted o r required to be given hereunder shall be 
in writing and either delivered by hand, sent by ce rt if ied  o r registered mail, return 
receipt requested, or sent by te legram with con firmed delivery;

(a) If to ARRC , at ALASKA RA ILROAD CORPORATION
P .O . Box 107500 
Anchorage, AK 99510-7500 
ATTN: D irec to r , Real Estate

(b) I f  to Perm ittee, at PACCO , INC.
P .O . Box 759 
Tenino, WA 98589 
ATTN: Brian Martin

Notice shall be deemed to  have been given on the date delivered to the recipient, 
regard less o f any other date indicated thereon.

16. NO WAIVER. The fa i lu re  o f  ARRC  to  insist in any one or more instances 
upon the strict performance by the Pe rm ittee  o f  any provision or covenant in this 
permit shall not be considered as a waiver o r  relinquishment fo r the *uture, and any 
such provision or covenant w ill continue in fu l l fo rce , unless ARRC  issues an 
authorized written waiver there from .

17. VALIDITY OF PARTS . I f  any provision o r covenant o f this permit is 
declared to be invalid by a court o f  competent jurisdiction, the remaining covenants 
and provisions will continue in fu l l force.

18. INTERRELATIONSHIP OF PROVISIONS. The basic provisions, general 
covenants, special covenants, supplements, addendums and drawings contained 
herein a re essential parts o f  this permit and are intended to be co-operative in 
designating and describinq the respective rights and obligations of the parties Lo this 
perm it. Should discrepancies appear, special covenants govern over basic provisions, 
both o f  which govern over general covenants, and figured dimensions govern over 
scaled dimensions unless obviously incorrect.

19. HEADINGS AND CAPTIONS. The heading and captions used in this permit 
have been inserted sole ly fo r  convenience o f  reference and shall
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not a f fe c t ,  or be deemed to a f fe c t ,  the meaning o f any provision o f  this permit.
20. BINDING. S'lbject to the provisions o f paragraph 14 above, this permit 

shall be binding on the successors and assigns o f Perm ittee and ARRC .
21. INTEGRATION AND MERGER . This permit sets forth a l l the terms, 

conditions, and agreements o f  the parties and supersedes any previous 
understandings o r agreements regarding the Facility and the Site, whether ora l or 
written . No modification o f  this permit is e ffective unless made in writing and 
signed by both parties.

22. GOVERNING LAW. This oermit and the rights and obligations o f the 
parties hereto shall be governed by and construed in accordance with the applicable 
laws o f  the State o f  Alaska and o f  the United States o f  America. Perm ittee shall 
not commence or prosecute and su t, proceeding or claim to enforce the provisions 
o f  this permit, to recover damages fo r breach or defau lt under this permit, or 
otherwise arising under o r by reason o f this permit, other than in the courts o f  the 
State o f  Alaska o r  the D is tr ic t Court o f  the United States fo r  the D istrict of 
Alaska. Perm ittee hereby irrevocab ly consents to the jurisdiction o f  the courts o f 
the State o f  Alaska with venue laid in the Third Judicial D istrict o r  the District 
Court o f  the United States fo r  the D istrict o f  Alaska.

D a te d :_____    ALASKA RA ILROAD CORPORATION

Attachments fcheck as attached]:
X Exhibit A -  Map/legal description
x Exhibit B -  Standard Specifications

 Exhibit C -  SupDlementai Conditions
X Exhibit D -  Sight Triangle Distance
X Exhibits E and F -  Pages 2 .76 , 2.77, ARRC  Standard Plan

By:
Larry J. Houle 
Director, Rea l Estate

Dated: PACCO, INC.

By:
Its:
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P.O . Box 7-2111 • Anchorage, Alaska 99510-7069

Contract. Nn. 5719

Perm it Fo r : Two Public Road Crossings, 
Public Roadway and Bicycle 
Path

ARRC  Milepost: G - 15.77 (Cross Wav St.)
C -16 .39  (8th Ave.) and
G -16 .37  to G -16 .76  (8th 
Ave. to Grange)

PERMIT AND CONSTRUCTION ACREFMENT

THIS PERMIT (herein called "this Perm it" ) is made this day o f
c / v i . i a ' , !  . 19 o H  . by and between the ALASKA RA ILROAD 

CORPORATION (herein ca lled "Perm itto r" ) , whose principal place r f  business is 
P .O . Box 107500, Anchorage, Alaska, 99510-7500 , and C ITY OF NORTH POLE, 
(herein called "Perm ittee"), whose principal p lace o f  business is P.O. Box 55109, 
North Pole . Alaska, 99705.

WITNESSETH:
Ra i lroad  hereby grants Lo the Perm ittee a perm it to construct, reconstruct, 

operate and maintain two at-q rade public road crossings at Milepost G - 15.77 (Cross 
Way S treet) and G -16 .39  (0th Ave.); bicycle path crossing the Railroad's tracks at 
Milepost G -16 .39  (8ch Ave.) and a public roadway within the Railroad's r igh t-o f-w ay  
from  Milepost G -16 .37  to G -16 .76  (8th Ave. to Grange), (herein ca lled the 
" fac i li ty " ) , upon Railroad's track r igh t-o f-w ay , communications pole line 
r igh t-o f-w ay , o r other property o f  Ra i lroad , as design-ted on the print attached 
hereto , which by this re fe rence is made a part hereof. The permission herein 
granted i* subject to the fo llowing terms and conditions:

1, TERM

This permit shall be fo r  a term  o f  TWENTY (20) YEARS , commencing 
JUNE 1, 1985. Provided, however, that this permit may be terminated at any time 
by Perm ittee o r by Ra ilroad should Pe rm ittee  fa i l to comply with the terms and 
conditions o f  this permit.

2. PLANS AND SPECIFICATIONS
a. Perm ittee shall construct tho fac i l i ty  in the location shown outlined 

in "red" on the print attached hereto.
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b. Perm ittee agrees that the fac i l i ty  constructi ?n at Milepost G -16 .39 
shall be performed in accordance with State o f  Alaska’ s plans and specifications 
dated March 3. 1985. ARRC Contract No. 5718 with the State o f  Alaska, and that 
the fac i l i ty  construction at Milepost G -15 .77  (Cross Way S treet) and the public 
roadway from  Milepost G -16 .37  to G -16 .76  (8th Ave. to Grange) be performed in 
accordance with the Perm ittee's plans and specifications dated July, 1986.

c. P r io r  to advertising f o r  bids, issuing amendments and/or issuing a 
change order(s) to its contracto r fo r  work on any part o f the fac i l i ty  covered by this 
permit, the Perm ittee shall submit to Railroad 's Chief Engineer fo r  approval a l l 
plans and specifications and a ll amendments, additions or corrections mereto , fo r 
the original construction and a l l fu ture modifications. Pe rm ittee agrees not to 
commence any associated work until the aforesaid approval has been received.

3. PERMIT FEE
As consideration fo r  this Pe rm it , Pe rm ittee agrees to pay a TWO 

HUNDRED DOLLAR ($200.00) administrative fee per annum payable ANNUALLY in 
advance on JANUARY 1 o f  each year to the ARRC .

4. WORK BY THE PERMITTEE
Perm ittee shall perform , at its own expense and in accordance with the 

prior-approved plans and specifications, a l l work associated with this permit, 
excepting such work as may be performed by Railroad at the expense o f  the 
Perm ittee , as hereinafte r set forth .

5. MAINTENANCE OF FAC IL ITY
During the term o f this perm it, the Perm ittee shall maintain the fac i li ty  

to industry standards, or to those standards o r levels o f maintenance prescribed by 
federa l, state or municipal laws and regulations. I f  no industry standards, laws or 
regulations exist, then the Perm ittee shall maintain its faci lit ies to the satisfaction 
o f  Railroad .

6. PAYMENT FOR WORK
a. Perm ittee shall pay fo r  a l l fa c i l i ty  construction, reconstruction, 

operation and maintenance, including the cost o f  Rai lroad inspectors and flagmen 
whose duties w ill be to protect the interests o f  Railroad and to insure the 
completion o f  the work to the satis faction o f  Ra i lroad .

b. Perm ittee shall reimburse Ra i lroad  fo r a ll costs in connection with 
the granting o f  this permit, including but not limited to, labor, materia ls , and 
equipment furnished by Railroad . Such reimbursement shall be at rates established 
by Railroad , and shall be due and payable within thirty (30) days following the 
receipt o f  invoices submitted by Ra i lroad  to the Perm ittee .

7. INDEMNITY
Perm ittee shall indemnify and save harmless Railroad from  and against all 

losses and a ll claims, demands, payments, suits, actions, recoveries, legal expenses 
and judgments o f  every nature and description made, brought o r  recovered against
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Ra ilroad  by reason o f  any act or omission o f  the Perm ittee , its bidders, contractors, 
subcontractors, agents or employees, in the execution o f work o r in guarding the 
same. Perm ittee shall assume complete liab ility  fo r  any and a l l claims resulting 
from  the construction, reconstruction, maintenance, use and existence o f  the 
fac i l i ty  located on or over the permit area. This provision shall nnt he interpreted 
to mean that the Perm ittee shall assume liab ility fo r  the negligence o f  ra ilroad 
employees while acting within the scope o f  their employment.

8. ASSIGNMENT
This perm it shall not be assigned o r in any manner transferred without the 

prio r written consent o f Ra ilroad . This shall not be construed to impair or prevent 
the carrying out by public agencies o f  responsibilities not inconsistent with the 
operation and policies o f Ra i lroad  re la t ive  to reconstruction, maintenance o r contro l 
o f  the fac i lity .

9. INTEREST IN RA ILROAD  PRO PERTY
It is understood that the Pe rm ittee  acquires no interest in or t it le  to 

Ra i lroad  property by means o f  this perm it. Pe rm ittee  shall have, at the discretion 
o f  Ra ilroad , access to Ra i lroad  p roperty fo r  the purpose o f  construction, 
reconstruction, operation and maintenance o f the fac i lity . This shall be done at 
times which will not in any way in te rfe re  with the operation o f Railroad .

10. FUTURE PERM1TS/EA5EMENTS
Railroad reserves the right to grant permission to others to use and 

occupy the permit area, provided that said use and occupancy will not, in the opinion 
o f  Ra i lroad , unreasonably in terfe re with the Perm ittee 's use o f  the permit area.

11. FUTURE RA ILROAD CONSTRUCTION
In the event Ra i lroad  finds it is necessary to a lte r  or add to its 

construction within the permit area, the Pe rm ittee  shall make a l l a lterations to the 
fac i l i ty  necessary to accommodate R a i lro ad ’ s construction without cost to Railroad .

12. AUTOMATIC CROSSING P R D T E C . ION (Applies only to Highway and
Public Road C rossing Perm its)
I f  automatic crossing signal devices are required by either party , such 

signals shall be furnished, installed and maintained by Railroad at the expense o f the 
Perm ittee .

13. SAFETY EQUIPMENT
Perm ittee agrees that i f , at any time during the term o f  this perm it, 

Ra i lroad  deems it necessary to have additional sa fe ty  equipment installed fo r  tho 
protection o f its passengers, personnel, o r  equipment, the Perm ittee w ill , upon 
request from Railroad , install such equipment o r sa fe ty  devices as are prescribed by 
Railroad . Pe rm ittee agrees to comply with a l l Ra ilroad standards fo r  side and 
overhead clearances, which may be secured from  Railroad's Chief Engineer.

- 3 -
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14. REMOVAL OF FACILITIES
Prio r to the expiration or term ination o f  this Perm it, the Perm ittee will 

remove its facilities and restore the perm it area to its original condition. Failu re o f 
the Perm ittee to do so by the expiration o r  term ination date will result in Ra i lroad  
romoving 3aid facilities and restoring tho pormit aroa at tho P o rm it toe ’c oxponso, 
which expense Perm ittee agrees to pay Ra i lro ad  upon demand.

15. INTEGRATION AND MERGER
This permit sets fo r th  all the terms, conditions, and agreements o f  the 

parties and supersedes any previous understandings o r agreements regarding the 
premises, whether oral o r written. No modification o f  this perm it is e f fe c t ive  
unless made in writing and signed by both parties.

16. INGRESS/EGRESS
Railroad reserves the right o f ingress to and egress from  the premises and 

the right to enter any part o f  the premises, including buildings thereon, fo r  the 
purpose o f  inspection at any reasonable time, and in time o f  emergency. All 
inspections will be coordinated with the Pe rm it tee  in order to minimize interference 
with the Perm ittee's activities on the premises.

17. SECURITY OF AGREEMENT
a. Railroad warrants that no person o r selting agency has been 

employed or retained to so lic it or secure this permit upon an agreement or 
understanding fo r a commission, percentage, brokerage or contingent fee, excepting 
bonafide employees or bonafide established commercia l o r selling agencies 
maintained by Railroad fo r the purpose o f  securing business. Fo r breach or violation 
o f  this warranty, the Perm ittee shall have the right to annul this permit without 
liab il i ty  fo r  the annulment or, in its discretion, to deduct from the permit fees or 
consideration, or otherwise recover, the fu l l amount o f  such commission, 
percentage, brokerage or contingent fee . (Licensed rea l estate agents o r brokers 
having listings on property fo r  rent, in accordance with general business practice, 
and who have not obtained such licenses fo r  the sole purpose o f  e ffecting this 
perm it, may be considered as bonafide agencies within the exception contained in 
this clause).

b. No member o f  o r delegate to congress, or resident commissioner 
shall be entitled to any share o r  part o f  this perm it, o r  to any benefit that may arise 
there from .

18. EXECUTION 9Y  RA ILROAD
This permit is o f  no e f fe c t  until it has been signed by an authorized 

representative o f Railroad.
19. DISCRIMINATION

Perm ittee covenants and agrees that discrimination on the grounds o f 
race, co lor , religion, national origin, ancestry, age o r sex will not be perm itted 
against any patron, employee, applicant fo r  employment, or other person or group o f
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persons In any manner prohibited by federa l o r  state law. Perm ittee recognizes the 
right o f Ra i lroad  to take any action necessary to enforce this covenant, including 
actions required pursuant to any fede ra l or s tate law.

20. LAWS AND TAXES
a. This permit is issued subject to all requirements o f the laws o f the 

State o f Alaska and regulations o f Ra i lroad  re lating to the granting o f privileges on 
Railroad lands, and facilities .

b. At no expense to Ra i lroad , the Perm ittee w ill conduct a l l activities 
or business authorized by this perm it in compliance will a l l applicable federa l, state 
and local laws, ordinances, rules and regulations now or herea fte r in fo rce , including 
but not lim ited to matters o f  health , sa fe ty , sanitation and the environment. 
Perm ittee must obtain a ll necessary licenses and permits, pay a l l fees and charges 
assessed under applicable public statutes or ordi lances.

c. Perm ittee agrees to notify  Ra i lroad  o f  any claim , demand or lawsuit 
arising out o f  the Perm ittee's occupation or use o f  the premises. Upon Railroad's 
request, the Perm ittee w ill cooperate and assist in the investigation and litigation o f 
any such c la im , demand or lawsuit.

d. Railroad maker no specific warranties, expressed o r implied, 
concerning the tit le r r  condition o f  the property , including survey, access or 
suitability fo r  any use, including those uses authorized by this permit. Perm ittee 
takes the premises subject to any and a l l o f  the covenants, terms and conditions 
affecting Railroad's t it le  to the premises.

21. LIENS
Perm ittee shall keep the premises f re e  o f a l l liens, pay a l l costs fo r  labor 

and materia ls arising out nf any construction o r  Improvements by the Perm ittee on 
the premises, and hold Railroad harmless from  liab ility fo r  any liens, including costs 
and atto rney fees. This provision snail not be interpreted to mean that Railroad in 
any way recognizes a liability on its part fo r  any such liens.

22. NO WAIVER
The failure o f  Railroad to insist in any one or more instances upon the 

strict performance by the Pe rm ittee  o f  any provision or covenant in this permit 
shall not be considered as a waiver o r  relinquishment fo r  the future, and any such 
provision o r  covenant w ill continue in fu l l fo rce , unless Ra ilroad issues an authorized 
written waiver therefrom .

23. MODIFICATION
Railroad may modify this permit to meet the revised requirements o f  

federal o r  state grants or to con fo rm  to the requirements o f  any revenue bond 
covenant to which the Stato o f  Alaska is a party . Provided, that a modification may 
not act to reduce the rights or privileges granted the Perm itteo by tnis permit nor 
act to cause the Perm ittee financial loss.
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24. VALIDITY OF PARTS
I f  any provision o r covenant o f  this perm it is declared to be invalid by a 

cou i . o f competent jurisdiction, the remaining covenants and provisions will 
continue in fu l l force.

25. INTERRELATIONSHIP OF PROVISIONS
The basic provisions, general covenants, special covenants, supplements, 

addendums and drawings contained herein are essentia l parts o f  this permit and are 
intended to be co-operative , in designating and describing the respective rights and 
obligations o f  the parties to this agreement. Should discrepancies appear, special 
covenants govern over basic provisions, both o f  which govern over general 
covenants, and figured dimensions govern over scaled dimensions unless obviously 
incorrect.

26. IMPOSSIBILITY OF PERFORMANCE
In the event any cause not due to the fau lt  or negligence o f  e ither the 

Perm ittee o r  Railroad renders the premises unusable or makes the performance o f  
this perm it impossible, this permit may be terminated by either party upon written 
notice to the other party.

27. NOTICES
Any notice required by this permit must be hand delivered o r  sent by 

registered o r certified mail to the appropriate party  at the address set fo rth  on page 
one o f  this permit or to any other address which the parties subsequently designate 
in writing.

28. STANDARD SPECIFICATIONS ON RA ILROAD  PROPERTY
a. The attached Standard Specifications fo r  Work on Railroad Property 

are incorporated herein by re fe re
b. Perm ittee hereby agrees that a l l construction, reconstruction, 

operation and maintenance upon Ra i lroad  property shall be performed in accordance 
with the Standard Specifications fo r  Work on Railroad Property and any 
supplemental conditions required by paragraph 3 o f  this document o r  by any 
supplements hereto.

c. Perm ittee agrees to make said Standard Specifications fo r  Work on 
Rai lroad  Property and supplemental conditions part o f  a ll contractua l bid 
specifications which the Perm ittee  may publish fo r  work associated with its fac i li ty  
covered under this permit.

d. Any changes in the insurance provision in Section 3 o f the Standard 
Specifications fo r Work on Ra i lroad  P roperty must be complied with on the next 
anniversary date o f the P e rm it tee ’s insurance policy following date o f  notification 
o f  change in Section 3.
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29. SUPPLEMENTAL CONDITIONS TO THE STANDARD SPECIFICATIONS 
FOR WORK ON RA ILROAD  PRO PERTY
Perm ittee hereby agrees to the fo llow ing supplemental conditions to the 

Standard Specifications fo r  Work on Ra i lroad  P roperty  included herein:
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as o f  

the day and year f i rs t  above written.
ALASKA RA ILROAD  CORPORATION

Dated: / O

Dated

Houle,
Rea l Estate

USrry J. 1 
^Director,

C ITY OF NORTH POLE

Its:

STATE OF ALASKA )
)ss.

TH IRD JUD IC IAL DISTRICT )
I/The foregoing instrument was acknowledged before me this 1 0  day o f  

\ J j p  J o  A H(lh~A  19 0 7  . by Larry  J. Houle, D irec to r o f Rea l Estate, o f  the
Alaska Ra i lroad  Corporation,, a public corporation created oy Alaska Statute 42.40, 
on behalf o f  the corporation.

^ G o T M J j u n .  Q ,
Notary Public in and fo r  Alaska 
My Commission expires: t ' J j - o  1____
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(  (
STATE OF ( /  f c u i l r a ^  )

JUD IC IAL DISTRICT )
j j 7 ^ -Tbb foregoing instrument ,was acknowledged before me Jthis day o f

19 c ' 7  . by C ' 'o_»l.c / .T .A .    o f
v/ » >  , ^  c y  A t - IA *  Cyfr-c* a » /  .> a / * *..<_/• < y u .  ch
corporation , on beha lf o f  thfe cbrporation. . v

; V  C C ^ d c k -  \ /  K - t A - t e ^ a L
~  Notary Public in and fo r  1 /  //;*• 7>

My Commission expires: c/  J f i  / 9 n
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ALASKA RAILROAD c o r p o r a t i o n

T.O. Box 7-2111 • Anchorage, Alaska 99510-7069

January 4, 1987

Mr. David T. Bloom
Pro jec t Manager
S tate o f Alaska, DOT/PF
Northern Region
2301 Peger Road
Fairbanks, Alaska 99709-6394
Re : Eighth Avenue Grade Crossing Signalization

DOT/PF Pro ject No. RRP -2 (31 ) /6 4017 , ARRC  MP G16.39 
ARRC  Contract No. 23 -8 7 -0 18 , ARRC Pe rm it No. 3719

Dear Mr. Bloom:

Enclosed are two copies o f  the Automatic Crossing Signal Construction Agreement. 
P lease execute both originals and return the originals to me at:

An original Agreement w ill be returned fo r  your f i le s  when the Agreement is fu l ly  
executed. Thank you fo r  your prompt attention and cooperation in this matter.

Francis C. Weeks, P .E . i. 
Ch ie f Engineer

Enclosures: 2 copies o f  Automatic Crossing Signal Construction Agreement

cc: C ity  o f  North Po le
Contract No. 2 3 -8 7 -0 1 0  
Perm it No. 5719 
Work Order 1/25399 
Work Order 1/21899

Alaska Railroad Corporation 
Engineering Department 
P.O. Box 107500 
Anchorage, Alaska 99510-7500

Sincerely,

001 IE
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ALASKA RAILROAD CORPORATION

P.O . Box 7-2111 » Anchorage, Alaska 99510-7069

ARRC Contract No. 2 3 -8 7 -0 1 8  
DOT/PF Pro ject f/RRP -2 (31 )/64017  
P ro ject : 8th Avenue Grade Crossing 

Signalization 
ARRC  Milepost G16.39

AUTOMATIC CROSSING SIGNAL CONSTRUCTION AGREEMENT

THIS AGREEMENT, made and entered into t h i s ___________  day
o f ________________________  1988, by and between ALASKA RA ILROAD CORPORATION.
herein re fe rred  to as "ARRC" and the ST /TE  OF ALASKA, DEPARTMENT OF 
TRANSPORTATION AND PUBLIC FACILITIES. 2301 Peger Road , Fairbanks, Alaska 
99709-6394 , hereinafter re fe rred  to as "DOT/PF".

WITNESSETH:

WHEREAS, the following contract has been signed fo r  the right to construct 
and maintain road crossings.

PERMITTEE PERMIT NO. ROAD NAME ARRC MP. AAR -DOT INV. If
C ity  o f  8th Avenue,
North Po le 5719 North Pole G16.39 8 6 8 -4 6 3 -X

WHEREAS, DOT/PF has requested ARRC , to construct automatic crossing 
signals, and provide flag protection fo r  DOT/PF contractor in accordance with plans 
submitted by the DOT/PF .

WHEREAS, improvements made under this agreement w ill be maintained in 
accordance with the permit listed above.

NOW THEREFORE, o f and in consideration o f the mutual covenants herein 
recited , the ARRC and DOT/PF hereby agree as fo llows:

1. Plans and specifications fo r  this project are being developed. A 
condition precedent to any rights or obligations accruing under this 
agreement is the ARRC  Chief Engineer's final approval in writing o f 
DOT/PF final plans and specifications (which may bo withheld at the 
Chief Engineer's sole discretion).



Under the terms o f this agreement, DOT/PF or DOT/PF through its
con tra c to rs )  w ill:
a. Pe r fo rm  a l l clearing required fo r  sight triangles.
b. Provide and install the load center and a l l conduit (except conduit 

from  con tro lle r base to J -Box  No. 1) and junction boxes fo r the 
railroad warning system and provide power to the signal 
con tro lle r panel. E lec tr ica l w o r  fo r  the signal system shall be 
coordinated with the ARRC  Manager, Telecommunications & 
Signaling to assure power is available fo r  operation o f the 
crossing signals and gates per ARRC  schedule.

c. Construct embankment widenings fo r  signal/gate bases and 
construct an approach fo r  access to the con tro lle r and load 
center.

d. Be responsible fo r  a l l t r a f f ic  contro l and construction signing 
except fo r  ra ilroad f lag  protoctior. and ra i lroad signals which are 
the responsibility o f  ARRC .

Under the terms o f  this agreement, the ARRC will:
a. Furnish and install signals, gates, con tro lle r and con tro lle r base, 

and wire the ra i lroad  warning system from  con tro lle r to J-boxes 
to signals and gates.

b. Provide a l l ra ilroad f la g  protection fo r  the pro ject.
Standard Specifications f o r  Work on Railroad Property .
a. ARRC Standard Specifications fo r  Work on Railroad Property as

modified in the advertised specifications fo r  the subject pro ject, 
Section 107-1 .08 , Ra i lroad  Highway Provisions, are hereby 
incorporated herein and by this re ference made a part o f this 
Agreement.

Reimbursement:

a. DOT/PF will reimburse the A RRC  fo r costs o f  all services, labor 
and materia ls furnished by the ARRC  fo r  the aforesaid pro ject. 
Reimbursement fo r  overhead, materia l handling and equipment 
rates w ill be based upon the audited rates in e f fe c t  at the time 
the work is accomplished.

b. Billing procedures w ill be as established by ARRC  and approved 
by the DOT/PF .

c. Volume 1, Chapter 4, Section 3 and Volume 6, Chapter 6, Section 
2, Subsection I o f  the Federa l-A id  Highway Program manual will 
also apply where applicable.

d. ARRC estimated completion date is dependent upon DOT/PF 
Contractor. Billing w il l be made during the pro ject with final 
billing to be made within 90 days a f te r  p ro ject completion.
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5. Reimbursement:

Continued...
e. ARRC estimate fo r  this work is $87,316 based upon 1988 

construction costs and 1987 overhead rate.
f .  Ci*y o f North Pole w ill pay fo r signal maintenance costs d irectly 

to the A RRC  as provided fo r in Perm it 1/5719.

ARRC  WORK ORDER
PROJECT
CODE EXHIBIT AMOUNT

25599 MP G16.39 Crossing Signal (8th Avenue) 
21899 Railroad Flag Protection 

TOTAL
1A
2

8 M 0 4
1.120

$87.316
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IN WITNESS WHEREOF, the parties here to  have executed this Agreement as o f  the 
day and year f irs t above written.

APPROVED:
FEDERAL HIGHWAY ADMINISTRATION 
BY:
TITLE:.
DATE:

THE ALASKA RA ILROAD CORP.
BY :

VICE PRESIDENT, OPERATIONS

DATE

^ T A T F  D F  A l A 'iW A
DEPARTMENT OF TRANSPORTATION & 
PUBL IC  FACILITIES
BY :
T ITLE:.
DATE:

C ITY  OF NORTH POLE 
BY : ___________________
TITLE:.
DATE:

EXHIBITS: 1A, P ro jec t Estimate, Install Gates/Signals 
IB, Materia ls List
2, P ro jec t Estimate, Ra ilroad F lag  Protection

001 IE

cc: Work Order 1/25599
Work Order 1/21899 
Perm it No. 5719
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EXH IBIT  1A

A L A S K A  R A IL R O A D  CO R PO R ATIO N  
EN G IN EER IN G  D E PA R T M E N T  

P ro je ct E stim a te  Sheet 
Decem ber 10, 1987

Pro ject #25599 P ro je c t T itle  Insta ll Signal Gates 8th Avenue. North  Po le. A laska

D escrip tion  of Work: Install post mounted gates and motion p red icto r con tro lle r a t 8th
Avenue, North  Pole, A R R C  M P G16.39

Average base hourly ra te  $22.00 x Est H rs 450 = 9,900.00

Tota l base hourly pay

Aqreed Overhead F Y  88 -  160.00% o f to ta l base hourly rate 

Pe r D iem  and Travel
4

Veh ic le  Renta l

Con tractua l Services -  Boom truck  and backhoe

M a te ria ls  -  Post mounted gates w ith  flashing lights, motion 
p red ic to r contro lle r, bonds, chargers, w ire, and 
m iscellaneous m ateria l

12% M a te r ia l Handling

A R R C  Equipment -  Trencher

Tota l Estim ated Cost

$ 9,900.00

15.840.00 

1,800.00 

1,600.00

600.00

48.450.00 

5,814.00

400.00 

8-4.404.00
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EXHIBIT  2

A L A S K A  R A ILR O A D  C O R PO R A T IO N  
EN G IN EER IN G  D EPA R T M EN T  

P ro je c t E stim ate  Sheei: 
Decem ber 10, 1987

P ro je ct 112.1899 Pro ject T it le  Install Signal Gates 8th Avenue, North Po le. Alaska

D escrip tion  o f Work: P rov ide R a ilroad  flag p ro tection  fo r insta lla tion  of post mounted
gates and motion p red icto r con tro lle r at 8th Avenue, North Po le,
A R R C  M P G16.39

Ra ilroad  flagging rate $14.00 x Est Hrs 80 = $1,120.00

Tota l base hourly pay $1,120.00

Agreed Overhead F Y  88 -  160.00% o f to ta l base hourly rate 1,792.00

Tota l Estim ated Cost * * 2.912.00
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vLASKA RAILROAD c o r p o r a t i o n

Box 107500* Anchorage, Alaska 99510-7500

April 4 ,1989
I

The Honorable Carleta Lewis.; 
Mayor
City o f North Pc le 
P .O .Box 55109 
North Pole, Alaska 99705
Dear Carleta,
Over the past few months the Alaska Railroad and the City o f North Pole 
have been unable to agree on the specifics o f our railroad/highway 
crossings permits, especially regarding 8th Avenue. We would like to 
resolve this issue, and I'm sure you would, too.
Therefore, we have asked that a representative from the State 
Ombudsman's Office review the matter and act as an impartial third party 
to evaluate both our positions. We have asked specifically that your 
concerns about crossing liability and maintenance fees be reviewed.
I hope the City o f North Pole will accept this idea as a starting point for 
resolving our differences regarding railroad/highway crossings and that 
you w ill participate in the process. I'm sure you w ill receive an inquiry 
from the Ombudsman's Office soon.
Attached is a copy o f a news release we are issuing today to announce 
the pending review by the State Ombudsman. I f  you have any questions 
or comments, I  would welcome an opportunity to discuss them with you.
Sincerely,

P. G. Turpin
President and Chief Executive Officer
cc: Sen. Jack B. Coghill 

Rep. Mike M iller


