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JAKM S
ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES

RESEARCH AGENCY

.Suit Capnol
ka 9391%(1)1-3100
0
68-J99I
March 16, 1989
MEMORANDUM
TO: Representative Lyman Hoffman
ATTN: Bob Herron

FROM: Sandi Depue ,*.
Administrative Officer

RE: Bills which Prohibit Facsimile Transmission of Unsolicited Advertising
Material
Research Request 89.315

Attached are copies of bil"s from Connecticut, Oregon and Washington which
prohibit the facsimile (""AX") transmission of unsolicited advertising
material. Also attached are three articles relating to "junk FAX
transmissions."

According to Steve Graff of the National Conference of State Legislature:,
there are currently no state laws regardirg junk FAX transmissions; the proble.i
is a relatively new issue.

If you need further information, please et me know.

Attachments

cc: Terry Cramer
Division of Legal Services



STATE OF CONNECTICUT

Proponed Bill No. (,030 +Pete | of 1
Referred to Coealttee on WWW UTILITIES
-CO No. 3002

Introduced br 1. NANIA, 63rd DIST.
General Aeaeably

January Seaalen, A.D., 1989

AN ACT PNOHIITINS THE TRANSMITTAL OF UNSOLICITED COMMERCIAL
*E33ACE3  THIOUGM THE USE OT MACHINES VHICH SEND ON RECEIVE
FACSIMILES THIOUCH THE TELEPHONE.

Be It enacted by the Senate and Houae of Reprraentat «ee In

General Aaatably convenedi
That the general atatutea Dbe aatndtd to prohibit the

trenaalttal of any unaollctted coaaerclal aeaaagea through the
uae of a aaehlne which aenda or recetvea facalallea through the
telephone.

STATEMENT CP PUIPOSEi To protect ownara of aachinca which aend or
reeelee facalallea through the telephone froa receiving any
unaelleited eenserctal aeaaagca.
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§T@B Or CONNECTICUT
Fropoaed Bill No. S 1 oof 1

leferred to Coaalttee on JUD|C|ARY

ICO No. 10«9
Introduced by NET. TULISANO, 29th OIST.
Canaral Aaaeably
January Saaalon, A.0., 1919

AN ACTMOHIBITING ~ UNSOLICITED FACSIMILE MACHINE MESSAGES.

Et It anacttd by tha Sanata and Houaa of Aepreaentatlvei in
Canaral Asaaably convanadi

That tha (enaral atatutaa ba aaandad to provide that no
paraon ahall uaa a aaehlna that alactronlcally tranaatta

facalallea or docuaenta tnroujh connection with a telephone
network to tranaalt unaollelted advartlalnf aatarlal for the aale

of any real property, (ooda or aarvicaa.

STATEMENT OF FUNFOSEi To prohibit tha uaa of a faa aaehlna to
tranaalt unaollelted advertlalnc aeaaafea.
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65th OREGON LEGISLATIVE ASSEMBLY -1989 Regular Session

House Bill 2227

Ordei-d printed by the Speaker pursuant to House Rule 12.00A (5). Presession filed (at the request of Joint Interim
Task Force on Telecommunications)

SUMMARY

The foIIqwingz_ summar%/ is not proparH by the sponsors of the measure and is not a ?art of the body thereof subject
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential” features of the

measure as introduced.

Prohibits use of automatic dialing and announcing devices and recorded mersage for certain
telephonic solicitations. Prohibits use of "fax" machines to transmit unsolicited advertising material.

A BILL FOR AN ACT
Relating to telecommunications; creating new provisions; and amending ORS 6-16.608.
Be It Enacted by the People of the State of Oregon:
SECTION 1. Section 2 of this Act is added to and made a part of sections 1 to 20, chapter 447,

Oregon Laws 1987.

SECTION 2. (1) No person shall use an automatic dialing and announcing device to call for any
purpose any unlisted, unpublished, emergency or toll free long distance number.

(2) As used in this section, "automatic dialing and announcing device" means equipment that
dials programmed telephone numbers and plays a recorded message when the call is answered.

SECTION 3. No person shall use a machine that electronically transmits facsimiles of docu-
ments through connection with a telephone network to transmit unsolicited advertising material for
the sale of any really, goods or services.

SECTION 4. ORS 646.608 is amended to read:

646.608. (1) A person engages in an unlawful practice when in the course of the person's busi-
ness, vocation or occupation the person does any of the following:

(a) Passes ofT real estate, goods or services as those of another.

(b) Causes likelihood of confusion or of misundeistanding as to the source, sponsorship, ap-
proval, or certification of real estate, goods or services.

(c) Causes likelihood of confusion or of misunderstanding as to affiliation, connection, or asso-
ciation with, or certification by, another

(d) Uses deceptive representations or designations of geographic origin in connection with real

estate, goods or services.
(e) Represents that real estate, goods or services have sponsorship, approval, characteristics,

ingredients, uses, benefits, quantities or qualities that they do not have or that a person has a
sponsorship, epproval, status, qualification, affilial.on, or connection that the person does not have.

(fi Represents that real estate or goods arc original or new if they are deteriorated, altered,
reconditioned, reclaimed, used or second-hand.

(g) Represents that real estate, goods or services arc of a particular standard, quality, or grade,
or that real estate or goods are of a particular style or model, if they are ol another.

(h) Disparages the real estate, goods, services, property or business of a customer or another

NOTE: Mittrr in bold firr inin vnimitd muon it nrw, mtttrr luahe and bratktttd] it rutting liw to be omitttd



HB 2227

by false or misleading representations of fact.
(i) Advertises real estate, goods or services with intent not to provide them as advertised, or

with intent not to supply reasonably expectable public demand, unless the advertisement discloses

a limitation of quantity.
() Makes false or misleading representations of fact concerning the reasons for, existence of,

or amounts of price reductions.
(k) Makes f. Ise or misleading representations concerning credit availability or the nature of the

transaction or obligation incurred.

(L) Makes false or misleading representations relating to commissions or other compensation to
be paid in exchange for permitting real estate, goods or services to be used for model or demon-
stration purposes or in exchange for submitting names of potential customers.

(m) Performs service on oi dismantles any goods or real estate when not authorized by the

owner or apparent owner thereof.

(n) Solicits potential customers by telephone or door to door as a seller unless the person pro-

vides the information required under ORS 646.611.

(0) In a sale, rental or other disposition of real estate, goods or services, gives or ofTers to give
a rebate or discount or otherwise pays or offers to pay value to the customer in consideration of
the customer giving to the person the names of prospective purchasers, lessees, or horrowers, or
otherwise aiding the person in making a sale, lease, or loan to another person, if earning the rebate,
discount or other value is contingent upon occurrence of an event subsequent to the time the cus-
tomer enters into the transaction.

(p) Makes any false or misleading statement about a prize, contest or promotion used to publi-
cize a product, business or service.

(q) Promises to deliver real "state, goods or services within a certain period of time with intent
not to deliver them as promised.

(r) Organizes or induces or attempts to induce membership in a pyramid club.

(s) Makes false or misleading representations of fact concerning the offering price of, or the
person's cost for real estate, goods or services.

(t) Concurrent with tender or delivery of any real estate, goods or services fails to disclose any

known material defect or material nonconformity.
(u) Engages in any other unfair or deceptive conduct in trade or commerce.
(v) Violates any of the provisions relating to auction sales, auctioneers or auction marls under

ORS 698.640, whether in a commercial or noncommercial situation.
w) Violates the provisions of ORS 803.375, 803.385 or 815.410 to 815.430.
x) Violates ORS 646.850 (1).
Cy) Violates any requirement of ORS 646.661 t0646.686.
(?) Violates ORS 128.821, 128.836, 128.856 to 128.866 or 128.891.
(aa) Violates ORS 646.883 or 646.885.
.(bb) Violates section 3 of this 1989 Act.
(2) A representation under subsection (1) of this section or ORS 646.607 may be any manifest.!-
tion or any assertion by words or conduct, including, but not limited to, a failure to disclose u fact.
Bl In order to prevail in an action or suit under ORS 646.605 to 646.652, a prosecuting attorney
need not prove competition between the parties or actual confusion or misunderstanding.
(4) No action or suit shall be brought under paragraph (u) ofsubsection (1) of this section unless
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1 the Attorney General has first established a rule in accordance with the provisions of ORS 183.310
2 to 183.550 declaring the conduct to be unfair or deceptive in trade or commerce.
3
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HOUSE BILL NO. 1513

Slate of Washington 51st Legislature 1989 Regular Session
b t t Jacoh Tod d H , Ko Wil

y B resentC ve%ow%%% gﬁg Ap%e?wcn erson, Heavey ilson.

Be qltfll rst time 1/27/89 and referred to Committee on Energy &

AN ACT Relating to the use of facsimile devices for commercial
solicitation; and adding a new section to chapter 80.36 RCW.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 80.36
RCW to read as follows:

(1) As used in this section:

(a) A ‘facsimile device* is a device that is capable of receiving
and copying on to paper reasonable reproductions or facsimiles of
documents and photographs that have been transmitted electronically
or telephonically over telecommunication lines.

(b) "Commercial solicitation* means the unsolicited electronic or
telephonic transmission to a facsimile device for the purpose of
encouraging a person or persons to purchase property, goods, or
services.

(2) No person may make a transmission to a facsimile device for
purposes of commercial solicitation. This section applies to all
commercial solicitation intended to be received by facsimile devices
within the state.

(3) A violation of this section is a violation of chapter 19.86
RCW. It shall be presumed that damages to the recipient of
commercial solicitations transmitted to a facsimile device are five
hundred dollars.

(4) Nothing in this  section shall beconstrued to prevent the
Washington utilitiesand transportationcommission from adopting
additionalrulesregulating transmissions  to facsimile devices.

HB 1513



Restricting the use of facsimile devices for commercial solicitation.

Prohibits transmissions to facsimile devices for the purpose of
commercial solicitation.

Makes violations unfair business practices and presumes damages in
the amount of five hundred dollars to the recipients of commercial
solicitations transmitted to a facsimile device.
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AMENDED BILL COMPARED TO ORIGINAL: The original bill contained an
absolute prohibition of commercial solicitation through fax.

Fiscal Note: Not Requested.

House Committee - Testified For Original Measure in Committee:
Ravelle Brickman; Pauline Bowers.

House Committee - Testified Against Original Measure in Committee:
None Presented.

House Committee - Testimony For: It is a great inconvenience and
costly to Fax machine owners to receive advertising over the”r
machines.

House Committee - Testimony Against: None Presented.
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\Wanders oftechnolog?g grggght cheap. C mmunicationﬁ. Great,

but one consequence

Prepare for

IKICT MAIL OPIRATORS
send so many "ur?ent" .
mailgrams that mos F_eo le don't even open
the envelopes now. Solicitors hit you at night
with so many phone solicitations that you

shelled out the extra bucks for on unlisted num
got through with random dialers. So you ba

they

CaSe 0
NUISaNCETo I CoNSumers, a head%c%e

37 David Cbarbaek

Information overload—a
0t marketers.

m all attack

S0, many unwonted messages are
_ _ floating around that the wanted ones
sometimes ¢ i lost in the snuffle. And so we have what
could perhaps be called a war of access, fought on a
battleground of ¢ ups and software. Everyone, it seems, is

teorediing for your attention. Among the callers' weapons

redentronic” white pages, power™ dialers that can do

answenng machine. And now they've invaded ya0j080mealls a day, and Systems that hunt down unpub-

puter and your lax “machine with iunk mdil. Is there

No_peace™ . . .

T?ns Is the information age that the futurists talked
about, the day wh:n telephone technology, fax machines
and electronic_mail would make communication cheap
and plentiful, TooKpIent|f l _ _

Says Mitchell Kapor. the fomict chairman of lotus
Devélopment Corp ~ "It's a well-known phenomenon ui
large corporations tha- when you come hack from_ a long
weekend you Il find SO pieces ot electronic mail in your
mailbox, Spend houts going through it. and end up with
most ot it being stuif you, don { want to see.” Kapor
protects hitmelr at homé with an unpublished telephone
number, and opts tor a public electronic mail address tor
ms cohmputer Yet the unwanted messages still come

roug

12

lished fox numbers. _ _

Defensive strategies? These include pbx switchboards
with sottwarc to toute unwanted, calls into answering
machines and call blockers that rcicct calls rrom specific
unwanted numbers. Tomorrow's strategies will include
software that filters out sales pitches from electronic mail
by looking tor telltale words like "insurance" and "finan-
cial planner." _

The ultimate gatekeeper for the busv executive or the
very private individual is, ot course, another human being
But'scctctanes and butlers arc expensive. For most people,
then, the answer to iunk communications will be tound in
call blockers, software filters and screening devices that
enable communication targets to dig an electronic moat
around themselves. _ _

The loots ot this emerging electronic wanare arc to be
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907-345-4490 April 2, 1989
FAX-345-2363

SH5mbRsts
nr. uyuwuMlof fman,

I am directly opposed to your introduction of House Bill
232, "An Act relating to the use of -facsimile devices for
commercial solicitation.”

I am opposed to this type of legislation for the very fact
that 1 am in this type of "Business Advertising.”

I believe that 1 am the only person in Anchorage, for that
matter, the state of Alaska, that does fax advertising.

As you can read from my letterhead, it is called Fax Direct
Advertising. I do the very thing that you are trying to
legislate by sponsoring House Bill 232.

Since I°m the opposition, and I1°ve read your side of the
story (HB 232), let me tell what my concerns are.

It is true fax user does pay for the paper cost. But the
cost to the user is only S.03 to *.05 per page depending on
the length of the message.

As to fax machines being occupied with unsolicited messages,
the nature of most unsolicited messages 1is that they are
sent by computer. Those computers are usually programmed to
take advantage of low night phone rates. Most fax users
have little rr no fax traffic during the night hours.

Hence, the concern for tieing up a fax machine with an
unsolicited message may be overblown.

The Federal Communications Commission received a total of
0,000 complaints about various telecommunications problems
during 1988. Only 20 of these complaints were directed at
junk Fax. (Reported in NOMDF "Hotline™ Feb. 1909, page 2.)
A spokeswoman for the American Facsimile Association, an
association of fax users, says, "When fax users mention junk
fax, 1 ask them how many pieces of junk fax they receive.
They usually tell me one or two per week.™

In snort, the problem of unsolicited fax messages is perhaps
over blown.

IfT fax messages are illegal, it will mean that each fax user
must obtain permission from the iIntended recipient prior to
maxing a transmission. There are various problems with this;
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1. More than rt billion fax messages are sent in the U.S.

each year The laoor cost to obtain permission to send
(Includ.ng costs {0l both the sender ar.d th** intended
recepient) could ear.ilv -xroci $1 r*r ro-.s.w » '

cost to American businesses could exceed io bliii -i

2. With so many billioi.s of fax messages flying around,
there could be potentially millions of disputes about
whether verbal permission was given to transmit a message.
Governments would need significant staffs to and budgets in
the tens or hundreds of millions of dollars in order to
resolve these disputes.

3. Fax users have invested over $4 billion in their fax
equipment. Many of these are small business firms. When
they purchased their fax equipment, many were motivated by
the low labor cost of fax equipment, which features
unattended operation. IT fax users must obtain permission
to send messages, many will need "Fax Machine Operators" to
obtain permission to send messages to intended recipients
and to give permission to other senders to transmit
messages. To all firms this will represent a significant
cost. To small firms, the cost may be prohibitive. It will
result in many Tfirms not getting the value out of the
equipment that they have already purchased.

4. With such restrictions on fax usage and threats of large
fines or law violations, fax will no longer be such a
popular medium to the average business. As such, sales of
new fax machines will drop. And in virtually cverv state of
the U.S. there are sales offices for fax machines makers and
a number of manufacturing plants. These will undoubtedly
lay off thousands of workers.

5. While laws limiting telephone solicitations to residences
have been upheld bv the courts, the courts have never
permitted any complete prohibition of the unsolicited mail

or telephone sales pitches. And the standard of privacy is
much higher for residential solicitation than it would be
for businesses with fax machines So it is highly likely

that any complete prohibition of unsolicited fax messages
would be ruled unconstitutional.

I would 1like to discuss this further with yourself or for
that matter, your committee.
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§ 4550.470 Trade and Commerce 5 4550.47i
Sec. 45.50.470. [Repealed, § 1 ch 240 SLA 1970.1

Sec. 45,50.471. Unlawful acts and practices, tai Unfair methods
of competition and unfair or deceptive acts or Fractlces in the conduct
of trade or commerce ure declared to be unlawful, _

_th) The terms "unfair methods of competition" and "unfair or decep-
tlvte ucts or practices" include, but are not limited to, the following
acts;
<l) fraudulently conveying or transferring goods or sendees by
representing them to be those of another: S

> falsely representing or designating the geographic origin of
goods or services; . _ .

< causing a likelihood of confusion or misunderstanding as to the
source, sponsorship, or approval, or another person's affiliation, con-
nection. or association with or certification of goods or services;

<4 representing that goods or sen ices have sponsorship, apﬁroval,
characteristics, ingredients, uses, benefits, or quantities that t efy do
not have or that a person has a sponsorship, approval, status, affilia-
tion. or connection that the person docs not have; _

I representing that goods are original or new if they are deterio-
rated. altered, reconditioned, reclaimed, used, secondhand, or seconds;

<6) lepresenting that goods or services are ofa particular standard;
quality, or grade, or that goods are of a particular style or model, if
they are of another: _ _

t7> disparaging the goods, services, or business of unother by false
or misleading representation of fact:

(8» advertising good* or services with intent not to sell them as
advertised; _ o

<O* advertising goods or services with intent not to supply reason-
able expectable public demand, unles* the advertisement prominently
discloses a limitation of quantity; .

110* making fr.se or misleading statements of fact concerning the
reasons for. existence of, or amounts of price reductions:

_111» engaging in any other conduct creatlng a likelihood of confu-
sion or of misunderstanding and which misleads, deceives or damages
a buyer or a competitor in connection with the sale or advertisement
of ?ood* 0r Services; _

)| using or employing deception, fraud, false pretense, false prom-
ise. misrepresentation, nr knowingly concealing, eunprssmg. >
omitting a material fact with intent that others relv uoon the conceal-
ment, suppression or omission in connection with the sale or adver-
tisement of goods or service# whether or not a person has in fact been
misled, deceived or damaged; _

&3 failing lo deliver lo the customer at the tune of an installment
sale of goods or services, a written order, contract, or receipt M-uing

*15
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out the name and address of the seller and the name and address of
the organization that the seller represents, and all of the terms and
conditions of the sale _mcIudmg a description of the goods or services,
which shall be stated in readable, clear, and unambiguous language:

'14).represen_t|n?_ that an agireement confers or_nvolves rights,
remedies_or obligations which it does not confer or involve, or which
are prohibited by law; - .

+15) knowingly making false or misleading statements concerning
the need for parts, replacement, or repair Service; .

*16) misrepresenting the authority ofa salesman, representative or
agent to negotiate the final terms of a consumer transaction;

‘> basm%a charge for repair in whole or in part on a guaranty or
warranty rather than on the actual value of the actual repairs made
or work to be performed on the item without stating separately the
charges for the work and the charge for the guaranty or warranty, if

any, - : : .
.)yIS) disconnecting, turning back or resetting the odometer ofa ve-
hicle to reduce the number of miles indicated: ,
_ 819) using a chain referral sales plan by inducing or attempting to
induce a consumer to enter into a contract by offering a rebate, dis-
count. commission, or other consideration, contmﬁent upon the hap-
pening of a future event, on the condition th.it the consumer either
sells, or ?IVGS information or assistance for the purpose of leading to a
sat* by the seller of the same or related goods, _
> selling or offering to selt a right of participation in a chain
distributor scheme; _ - ,
(21) selling, falsely representing or advertising meat, fish or poul-
try which has beenfrozen as fresh food:;
(22" failing to comply with AS 45.02.350;
°3) failing to comply with AS 45.45.130 — 45.45.240; _
24» counseling, consulting or arranging for future services relating
to the disposition'ofa body upon death whereby certain personal prop-
erty, not Including cemeterr lots and markers, will be furnished or the
professional services of a funeral director or embalmer will be fur-
nished. unless the person receiving monez/ or property deposits the
money or property, and mongy or property is received, within five
davs Jif its receipt. in a trust i a financial institution whose deposits
are insured by an instrumentality of the federal government designat-
liu the institution as the trustee as a separate trust in the name only
nf the person oil whose behalf the arrangement. are_made with a
provision that the money or property may only he applied to the pur-
ch.si* *fdesignated merchandise or Services and should the money or
property deposited .u 1any accrued interest not he u*ed lor the pur-
intended on the leath of the person <n whose behalf the ar-
tag,getnerus are made, all money or property m the trust shall become
*<* i that person's estate; upon demand by tiu* person on whose

2}
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behalf the arrangements are made, all money or property in the trust
including accrued interest, shall be paid to that person: this para-
graph does not prohibit the charging of a separate fee for consultation,
counseling or arrangement services if the fee is disclosed to the person
making the arrangement; am arrangement under this paragraph
which would constitute a contract of insurance under AS 21 is subject
to the provisions of AS 21;

(25) failing to comply with the terms of the Alaska Gasoline Prod-
ucts Leasing Act (AS 45.50.800 — 45.50.8501;

(26) failing to comply with AS 45.30 relating to mobile home war-
ranties and mobile home parks;

(27) failing to comply with AS 14.4S.060(b)(13);

(28) dealing in hearing aids and failing to comply with AS 08.55.

(© The unlawful acts and practices listed in ib) of this section are in
addition to and do not limit the types of unlawful acts and practices
actionable at common law or under other state statutes.

(d) [Repealed, § 21 ch 166 SLA 197S.] Gf 2 ch 246 SLA 1970; am
8 1ch 53 SLA 1974; am 8§ 1ch 13S SLA 1974; am § 1 ch 183 SLA
1975; am 8 2 ch 146 SLA 1976: am S 3 ch 197 SLA 1976: am if 3 ch
234 SLA 1976; am if 21 ch 166 SLA 1978; am $ 5 ch 15 SLA 1986; am
85 ch 64 SLA 1986; am § 12 ch 131 SLA 1986)

Revisor's notes, — Para%raph 'Dj«21+  The third 1966 amendment added para-
was enacted as (@(23> and_paragraph graph.128{_of subsection Ib).
b)(25). was enacted as (bi(22). Renum- ~ Legislative history reports. — For re-
ered in 1976, Eort nn ch, 2-16. SLA 1970 iFCCS 2d HCS

_ Paragraph Lb)(23|. was enacted as  CSSB 252). see 1970 House Journal Sup-
ib)(271."Renumbered in 1986. ) i .
)éffect umbered in 199 o plement 10. following p. 13 of the 1910

ouse Journal: for report of the confer-

1996 amendment added paragraph <26* of
subsection Ib).

The second 1986 amendment added
paragraph (27) of subsection ib).

ence committee, see either 1970 House
JoulrzngaGI, p. 13-16. or 1970 Senate Journal,
. )

NOTES TO DECISIONS

_This statute did not chill constitu-
tionally protected speech, where the
speech “in guestlon involved comrnun.cn-
tigns re(t;ar mgJ alleged debts and thus fell
within the rubric 0f commercial speech,
winch enjoys a lower first amendment
rotection than noncommercial speech.
tate v O'Neill Inve,stlgﬁtlons Inc.. Sup.
Ot OFP No, 2053 %Flle 0s. 4109, "1165..
609 .24 520 '19801

ubsection (nl not vague. — The
words of subsection .uiofthis section huv-
a "well-defined™ meaning in the area of
trade reso{ulatlon and are therefore not
vague State v. O'Nelll Inve,stl_?atlon-
Inc. 80{). t't. Op No, JII53 iFile No*
4109, 41651, 609 1'2d 520 1980

Two elements must lie proved to es-
tablish a priinu facie case nf unfair or
deceptive acts nr practices under the
-id: 1. that the defendant is engaged in
trade or commerce; and .2" that in"the con-
duct of trade oi itiiiinierce, an unlair act nr
practice has occurred. State v O'Neill In-
vestigations. Inc.. Sup. t'l I||p N<i 2053
tF|I)|SeO NOS. s1012. 4165 . 60) P.2d 520

When act nr practice i* deceptive or
unfair. — An .wt nr practise o- deceptive
erum.nrii i: hu* thcctlpJutv nrtendenc.v
to deceive States O'Neill Inve,stl,?atwn*.
Ini.. Sup ft vip No jo53 iFile No*,

1109 165" <e14 P 2-1 "Jit '1‘isin
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Actual injury as a result of the de-
ception is not required. State v. O'Neill
Investigations. Inc.. Sug. Ct. Op. No 2053
1F5|§30 0s. -1109. 4165). 609 P.2d o

Intent to deceive need not lie
Froved. State v. O'Neill Investlgfatlons.
nc.. Sup, Ct. Op. No. 2053 >File Nos.
4109. 4165), 609 P.2d 520 49801.

Testimony of consumers tliut they
were misled is sufficient to sustain, a
prima facie case of unfair and deceptive
Practlces. State v. O'Neill Investigations.
nc.. Sup. Ct. Op. No. 2053 IFile Nos.
4109, 4165). 609 P.2d 520 09801.

Prima facie case. — In a consumer
protection action, a prima_facie case is
Presented when the plaintiff establishes
hat the defendant enguged in trade or
commerce and in the course of that busi-
ness commuted an_ unfair act or practice.
State v, Grogan. Sup. Ct. Op. No. 2356
iFile No. 5199\ 623 P.2d 570 <1981".

An act or practice need not be de-
ceptive to be unfair. State v. O'Neill In-
vestigations. Inc.. Sug. Ct. Op. No. 2053
*File "Nos. 4109. 4165>. 609 P2d 520
119801, . , _

Unfairness will be determined by n
variety of factors, including: 111whether
the practice, without necessarilv havm?
been previously considered unlawful, of-
fends public policy as it has been estab-
lished by statutes, the common law. or
otherwise — whether, in other words, it is
within at least the penumbra of some
common law, statutory, or other estab-
lished concept of unfairness; < whether it
is immoral, unethical, oppressive, or
unscr,uPu,l_o,us; ‘3" whether It causes sub-
stantial 1iiiurv to consumers or competi-
tors or other businessmen. State v. O'Neill
Investigations. Inc . Sup <t Op. No 2053
'FI|E Nos. 1109, 11651 609 I'21 520

Similarity to federal law. -- The pro-
hibition m “thi* -sction again*! “unfair
methods of vn'iit't'titlon and unfair or de-
ceptive acts nr practices in (lie Conduct of
trade or commerce i* ?ub-tunti,illv Mint-
lor to that contain’ d_in -iitin 5- t't*"m
the Federal Trade Commission \ct. 15

CSC. > troo {- M.tonu-k.I M.iol. Inc
v -tite. Sup Ct Op No. 2223 File No*
lot'). It11% "2" 21 ;%2 '19™

_Viitidali/ing a i-U'tomi-r's properly
*.in unfair trade act «.«illiin 'he ttiainog
t tin* oi-kinm Stale v Grogan, Pup t]
"D l\|l 2356 Foe .No S|"*9' %% [' 2%
ISHI' . -
Deceptive and unfair nets In cilice-
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tion agencies. — Threats by debt collec-
tion agencies of imminent IePaI action
when no such action is actuall/, contem-
plated is a deceptive act or practice. State
v. O'Neiil Investigations. Inc.. Sup. Ct.
Op. No. 2953 -File'Nos 4109. 4165). '309
P.2J 520 <19601.

Harassment of debtors by telephone
calls to them, their relatives or their em-
?_oner! constitutes an unfair act or prac-
icé. State v O'Neill Investigations, inc..
Sug. Ul On. No. 2053 ‘Filé Nos, 4109,
4165". 609 I'2d 520 <19601.

A misrepresentation by a debt collec-
tion agency that failure to pay an alleged
debt_ ‘Alil result in impairmént of one's
credit rjiing has been iieid to be an unlair
and decepfive_act or practice. Stale v.
O'Neill Investigations. Inc.. Sup. Ct. Op.
No. 2053 File Nos. 41"9. 4165>. 609 P.2d
520 1960", , ,

“The use by collection agencies of
simulated legal documents or collection
forms labelled "Final Demand Before
I.c-(t;al Action" when no legal action is in
fact taiien constitutes .1 deceptive act.
State  O'Neill Investigations. Inc.. Sup.
Ct Op No. 2-'33 'File Nos. 4109, 41651,
609 P2d 32" +19601.

Article not applicable to sale of real
property. , . .

See note under this catchline ,followmq
the article analysis. State v. First Nat
Bank. Sup. Ct. OB. No 2591 (File Nos.
5006. 5107 . 660 P.2d 406 '19821.

,Inves,tl(TJatlon of acts violating both
this article and article tofchapter, —
Although .t does not necessarily follow
that .0 act which violates the Unfair
Trade Practices and Consumer Protection
Act. AS 45 %> 171 — 45.50.501 would also
violat, the Restraint of Trade Act. AS
1330 5ti2 — 4550 596. if an act dees viu.
Lite >-id -t."tuto*, an investigation pursu-
ant to .vS 43 50 195 would be appropriate.
M.itauaM.u Maul. Inc v Slate, SLﬂP Ct.
Op N- 222" File N« 1640. 464U. 620
1"2d t'2 -IP.Mli . o

Since the Dntdmg and pricing activities
under . mvoﬂgautm could Thave. . eon-
«eiv.0'iv In-Md -nee Cs.f)l;.l.lllal eleiliim .f
2N V> 153"562 vi-ilaiii-r. which ¥
Ala-k.i < pi...Oenl ei the Sherman Act.
1%i "< o el,-"U,.o Wi apf)ru,pn.'tle
-roin -late »inie.-Uii-Uc 1" well llie pu*-
otlile =m0 n » "o» -eelion wh i j»

hvjlent * the Federtal t|'nu|e
i.-l "Ul-k., Maid, in- v Siate, Sup C:
-lpZdNa 22.( File No* 110, lull- 1.1
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Quoted in Swenson Trucking & Exca-  Cited in O'Neill Investigations. Inc. v.
vating. Inc. v Truckweld qumé). Co.. Sug. Illinois Employers Ins. Sug. Ct. Op. No,
Ct. Op. No. 20081File No. 4288". 604 P.2d 2444 iFile No. 44291. 636 P.2d 1170
1113 1950, 11961).

Collateral references. — 32 Am. Jur.  vertising or sales practices. 50 ALR3d
2d. False Pretenses. 5 1 et seq: 37 Am.  1008.
gur- 2d. Fraud and Deceit. 4 4! et seq. 35 Scope and exemptions of state deceptive

J.S. False Pretenses i 14: 37 C.J.S.
Fraud § 154: 37 C.J.S. Fraudulent Con- }{Catﬂ?3Braﬁ'§%da’3‘ggf°”3“mer protection

veyances i 46, Practices forbidden by state deceptive

alidity, construction, and -effect of
state Iegl%lation regulating or controllin grcatgeBBrz’iL\clt_lﬁgdaqgglconsumer protection

“hait-and-switch" or "disparagement" ad-

Sec. 4550.472. Junk telephone calls, (a) Making a junk tele-
phone call without the prior written consent of the person called is
unlawful.

ibi In this section ‘junk telephone call* means a telephone call
made for the purpose of advertising through the use of a recorded
advertisement.

<d The provisions of AS 45.50.481 — 45.50.561 apply to this sec-
tion. 1 ch 17 SLA 1975

Sec. 45.50.450. IRepealed, i 1 ch 246 SLA 1970.]

Sec. 45.50.481. Exemptions. Nothing in AS 4550471 —
45.50.561 applies to

<H an act or transaction regulated under laws administered by the
state, hy a regulatory hoard or commission except as provided by AS
45.50.471<bli27), or officer acting under statutory authority of the
state or of the United States, unless the law regulating the act or
transaction does not prohibit the practices declared unlawful in AS
45.50.471;

<1 an act done by the publisher, owner, agent, or employee of a
newspaper, periodical or radio or television station in the publication
or dissemination of an advertisement, when the owner, agent or em -
ployee did not have knowledge of the false, misleading or deceptive
character of the advertisement or did not have a direct financial inter-
est in the sale or distribution of the advertised product or service;

<X an act or transaction requlated under AS 21.5)6 or AS 116,05 nr a
requlation adopted under the authoritv oftho->e chapter*  2ch 216
SIA 1970. am « 2. 3 ch 53 <L.\ 197L: .un * 6 ch 64 SLA I»b*

Effect nl amcm Im rniv it m | *" |t*n |,t>|mg]| nlt m ”trlg,nptl .
nm-ndmecni oi paragraph ‘11-nb-tilUti-it ‘|ttMtt_||_|n| t n'g_uljtwn n|0||*| t 10

i feT inv impeding teguiiitory b>-au ANy 1 ituliinm* fAiimuig.ibit” out ot.
aid in-ertid micfit .i, crmidi-d bv AS  scitr.l Mur (inviting  1iMinnu "
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NOTES TO DECISIONS

Applicability of paragraph (I) ex-
emption. — Paragraph D" of this section
exempts only thoSe acts or transactions
which are the subject of ongaing, careful
regulation. Mutanuska Maid.” Inc. V.
State. Sup. Ct. OB. No. 2223 éFHe Nos.
*1640. 46411, 620 P.2d 1S2 (19S01.

Unfair acts or prtxtices are exempt un-
der paragraph (1) of this section only
where the business is both regulated and
unfair acts and,dpractlces are prohibited.
Matanuska Maid. Inc. v. State. Sup. Ct,
Op. No 2223 6F|Ie Nos. 4640. 4641". 620
P.2d 182 (19801, o

The exemption contained in paragraph
(It of this section_was not intended to
appl,y to acts proscribed by the Alaska Re-
straint of Trade Act. AS 4550.562 —
45.50.596. Matanuska Maid. Inc. v. State.
Sup. Ct Op. No. 2223 éFHe Nos. 4640.
464U. 620 P.2d 132 (19801,

Since the Restraint of Trade Act. AS
4550,562 — 45.50.596, does not requlate
he dairy industry within the meaning of

ragraph <) of this section, the exemp-

Collateral references. — Scope and
exemptions of state deceptive trade prac-

tion does not apply. Matanuska Maid. Inc.
v. State. Sup. Ct."Op. No. 2223 "Kile Nos.
4640. 464U, 620 P.2d 182 (19801.

Mere regulation under a separate
and distinct statutory scheme satisfies
only one prong of paragraph (1" of this
section: unfair-acts and practices are ex-
empt from the purview of the act only
where the business is both regulated else-
where and the unfair acts and_practices
are therein prohibited. State v, O'Neill In-
vestigations. Inc.. Sup. Ct. Op. No. 2053
SlilgIBeOlNos. 4109. 4165i. 609 P.2d 520

This article embraces mdegendent
debt collection practices. — See note
under this catchlinc following the article
analysis. ,

Afticle not npplicaole to sale of real
property. . . .

See note under this catchline ,followmq
the article analysts. State v. First Nat
Rank. Sug. Ct. OB. No. 2591 iFile Nos.
5006. 51071. 660 P.2d 406 (1982).

'ice and consumer protection acts. 89
ALKild 399.

soc. -15.50.490. [Repealed. $ 1 ch 216 SLA 1970.1

Sec. 45.50.491. Regulations. The attorney general, in accordance
with the Administrative Procedure Act 'AS 44.62). may adopt regula-
tions interpreting and forms necessary for administering the provi-
sions of AS 45.50.471 —45.50.561. U 2 ch 246 SLA 1970; am S 4 ch

53 SLA 1974)

Sec. 45.30.495. Investigative power of attorney general, (a) If
the attorney general has cause to believe that a person has engaged
in. is engaging in or is about to engage in. a deceptive trade practice
under AS 45.50.471. lie attorney general may

11 request the person to file a statement or report in writing, under
oath, on forms prescribed by the attorney general, setting out alt facts
and circumstances concerning the sale or advertisement of property
hy the person, and other information considered necessary;

< >examine under oath any person in connection with the sale or
advertisement of property;

('I' examine property or -ample ofthe property, record, hook, docu-
ment account or paper that the attorney general considers necessary;

M)
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(4 make true copies of records, books, documents, accounts, or pa-
pers examined under (3) of this subsection which may be offered in
evidence in place of the originals in actions brought under AS
45.50.471 — 45.50.561; and

(61 under an order of the superior court, impound samples of prop-
erty which are material to the investigation and retain the sample
until proceedings undertaken under AS 45.50.471 — 45.50.561 are
completed.

(b) The attorney general, in addition to other powers conferred by
this section, may issue subpoenas to require the attendance of wit-
nesses or the production of documents or other physical evidence, ad-
minister oaths, and conduct hearings to aid an investigation or in-
quiry. Service of an order or subpoena shall be made in the same
manner as a summons in a civil action in the superior court, iS 5 ch 53
SLA 1974)

NOTES TO DECISIONS

Investigation of acts violatingi both  Alaska's equivalent of the Sherman Act.
article 5and article 4 of chapter. — it was appropriate for the state to investi-

Although it does not_necessarily follow
that an act which violates the Unfair
Trade Practices and Consumer Protection
Act. A3 4550471 — 45,60.561. would
also violate the Restraint of Trade Act. AS
4550562 — 45.50.596. if an act does vio-

gate as_well the possible violation of AS
5.50.471. which 1s Alaska's equivalent of
the Federal Trade Commission Act. 15
US.C. S 41 et seq. Matanuska Maid. Inc
v, State, Sup. Ct. Dp. No, 2223 iFile Nos.
4640. 464U. 620 P.2d 182 +1950*.

late both statutes, an investigation pursu-

ant to this section would begapprogriate. ,T#e state Ca”ﬁ(’t be expected t]9 know

Matanuska Maid. Inc. v. State. Sup. Ct  WIth certainty the exact nature ofa sus.
pected violation. This uncertainty is the

8%de5222<%8865.”8 Nos. 4640. 464LL. 620 very reason lor conferrinc precomplaint

Since the bidding and prsci tg activities i”VEStiPam{agﬂgﬂgm o Itnhce 3tt§tr2teey

under investigation could have con- genera .
ivably lacked some essential element of Sup. Cl. On No. 2223 'File Nos. 4640.
celvap ome gssential eement of 36bi) 620 P.2d 187 119505

an AS 4550.562 violation, which is 46
Sec. 45.50.500. /Repealed, ¥ 7 ch 246 SLA 1270

Sue. 45.50.501. Restraining prohibited acts. <ai When the attor-
ney general has reason to believe that a person has used, is using, or is
about to use an net or practice declared unlawful in AS 45.50 471, and
that proceedings would he in the public interest, the attorney general
may bring an action in the name of the state against the person to
restrain by injunction the use of the act or nractice. The action mav he
brought in the superior court in the judicial district in which the
person resides or is doing business or has the person’s principal place
of business in Alaska, or. with the consent of the parties, at any other
judicial district in the state.

*In The court may make additional orders or judgments that are
necessary to restore to any person in interest any money or property.
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real or personal, which may have been acquired by means of an act or
practice declared to be unlawful by AS 45.50.471. (? 2 ch 246 SLA
1970)

NOTES TO DECISIONS

Article not aﬁplicable tosales ofreal  531(al. State v. First Nat'! Bank, Sup. Ct.
property. — The scope of the consumer  Op. No. 2591 iFile Nos. 5006. 5107). 660
protection act does not enlarge to include  P.2d 406 11982). See note from this case
Saies of reai pro?erty when suit is insti-  following_ article analysis.

tuted by the state even though this sec-  Citer|in State v. Grogan, Sup. Ct. Op.
tion contains no limitation to "goods or  No. 2356 (File No. 5199', 628 P.2d 570
services” comparable to that in such sec- (1gg1) '

tions as AS 45.50.561(G) or AS 45.50.- '

Collateral references. — Validity of o seek, or to court to grant, restitution of
express statutory grant of power to state  fruits of consumer fraud. 59 ALR3d 1222.

Sec. 45.50.510. /Repealed, $1 ch 246 SLA 1970.1

Sec. 45.50.511. Assurances of voluntary compliance. In the ad-
ministration of AS 45.50.471 —45.50.561. the attorney general may
accept an assurance of voluntary compliance with respect to any act or
practice considered to be violative of AS 45.50.171 — 15.50.561 from a
person who has engaged or was about lo engage in such an act or
practice. The assurance shall be in writing and shall be filed with and
IS subject to the approval of the superior court in the judicial district
in which the alleged violator resides or is doing business or has the
principal place of business in Alaska. The assurance of voluntary com-
pliance is not considered an admission of violation for any purpose.
Matters closed in this way may at any time he reopened by the attor-
ney general for further proceedings in the public interest, under AS
45.00.501. (S 2 ch 246 SLA 1970)

Sec. 45.50.521. When informatjon situl evidence confidential
and nonadmissible. ta) |Repealed, 6 ch 53 SLA 1974.1

i Subject to the provisions of AS 45.50.501(a), the attorney gen-
eral may not make public the name of a person alleged to luive com-
mitted an act or practice declared unlawful in AS 45.50.471 during an
investigation conducted by the attorney general under AS 45.50.471
— 45.50.561. nor are the records of investigation or intelligence infor-
mation of the attorney general obtained under AS 45.50.471 —
15.50.561 considered public records available for inspection by the
general public. However, the attorney general i' not prevented from
issuing public ftatemetits describing or warning of a course ol conduct
or a conspiracy which constitutes or will constitute an unlawful act or
practice, whether on a local, slale, regional, or national basis. J 2 ch
216 SILA 1970: am ? n ch 51 SLA 1974
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Sec. 45.50.531. Private and class actions. <g) A person who pur-
chases or leases goods or services and thereby suffers an ascertainable
loss of money or property, real or personal, as a result of another
person’s act or practice declared unlawful by AS 45.50.471, may bring
a civil action in the judicial district in which the seller or lessor re-
sides or b"? the principal place of business or is doing business, to
recover a .al damages or $200, whichever is greater. The jury or, if
the action is tried without a jury, the judge may, in cases of wilful
violation, award up to three times the actual damages sustained, and
in all cases the court may provide equitable relief it considers neces-
sary or proper.

<o A person entitled to bring an action under this section may,
after investigation by and approval of the attorney general, if the
unlawful act or practice has caused similar injury to numerous other
persons similarly situated and if the person adequately represents the
similarly situated persons, bring an action on behalf of the person and
other similarly injured and situated persons to recover actual dam-
ages. A person planning to bring an action under this subsection shall
first submit to the attorney general a copy of the proposed complaint,
and the person may not file the complaint in court without the attor-
ney general’s approval. In an action brought under this subsection,
the court may in its discretion order, in addition to damages, injunc-
tive or other equitable relief.

(ci Upon commencement of an action hrought under this section the
clerk of the court shall mail a copy of the complaint or other initial
pleading to the attorney general and, upon entry of an order or judg-
ment in the action, shall mail a copy of the order or judgment to the
attorney general.

id> In an action brought by a person under this section, the court
may award, in addition to the relief provided in this section, reason-
able attorney fees and costs.

lei A permanent injur, "ion or final judgment against a person
against whom an action was initiated under AS 45.50.501 is prima
facie evidence in an action brought under this section that the person
used or employed an act or practice declared unlawful by AS
45.50.471.

nt A person may not commence an action under this section more
than two years alter the person discovers or reasonably should have
discovered that the loss resulted from an act or practice declared un-
lawful by AS 15504V1

<g If the court finds for the defendant in an action brought under
this section, it may award the defendant an amount equal to the
actual costs and attorney fees the defendant incurred in the defense.

ilit Manufacturers or suppliers of merchaiuli.se. the fault of which is
the basis for the action under this chapter, are liable for the damages
JisM»ed to or .suffered by retailers charged uniter this chapter. 2 ch
216 SLA 1070, am * 1 ch 225 SL.A II'70'

did
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NOTES TO DECISIONS

_ Oppartunity to cure technical plead-
le deficiency. — Although defendant is
a New Jersey ‘corporation Wwith its princi-
Pal place of business in Ohio and plaintiffs
ailed to set forth in their amended com-
plaint the essential allegation that defen-
dant. was "doing business" in Alaska
within the meaning. of subsection <a» of
this section, dlsmls_smg[ the claim on the
basis of this technicality was inappropri-
ate; leave to amend the’complaint should
have been granted in order to afford the

Collateral references. — Consumer
class action based on fraud or misrepre-

plaintiffs ihe opportunity to cure their
technical pleading defmencE. Shooshan-
ian v. Dennis E."Wagner, Borden. Inc.,
Sug. Ct._Op. No. 27-1 gFlle Nos. 6541,
6874), 672 P.2d 455 (1983).

Applied in Swenson Trucking & Exca-
vating, Inc. v. Truckweld E%mé). Co.. Sup.
Ct. Op. No. 200b 'File No. 4288), 604 P.2d
1113 é1980); State v. First Nat'l Bank,
Sug. t Or No. 2591 gFlle Nos. 5006,
5107). 660 i- M 406 (1982).

Reasonableness of offer of settlement
under state deceptive trade practice and

consumer protection acts. 90 ALR3a 1350.
tate con-

sentatﬁons.,Ss ALR3d 534
Right i

toi .vate action under s
sumer protection act. 62 ALR3d

Sec. 45.50.541. Nonnegotiability of consumer paper, ta) If a
contract for sale or lease of consumer goods or services on credit en-
tered into between a retail seller and a retail buyer requires or in-
volves the execution of a promissory note or instrument or other evi-
dence of indebtedness of the buyer, the note, instrument or evidence of
indebtedness shall have printed on its face the words "consumer pa-
per,” and the note, instrument or evidence of indebtedness with the
words “consumer paper” printed on it is not a negotiable instrument
within the meaning of the Uniform Commercial Code (AS 45.01 —AS
45.09).

(b) Notwithstanding the absence of such a notice on a note, instru-
ment or evidence cf indebtedness arising out of a consumer credit sale
or consumer lease as described in this section, an assignee of the
rights of the seller or lessor is subject to all claims and defenses of the
buyer or lessee against the seller or lessor arising out of the sale or
lease. An agreement to the contrary has no effect in limiting the
rights of a consumer.

(c) The assignee’ liability under this section may not exceed the
amount owing to the assignee at 'he time the claim or defense is
asserted against the assignee. 2 eh 245 SLA 1970)

NOTES TO DECISIONS

Stilled in Hvmltx Home Systems v
Jt*»sop. Sup Ct. IH) No 2503 File Nil*
IUAT. HI l&). 614 P2d MJ '1982'

HU
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Sec. 4550.54*2. Waiver. A waiver by a consumer of the provisions
of AS 45.50.471 — 15.50.561 is contrary to public policy and is unen-
forceable and void. (5 7 ch 53 SLA 19741

Sec. 45.50.545. Interpretation. In interpreting AS 45.50.471 due
consideration and great weight should be given the interpretations of
15 L'.S.C. 45tanl> (8 5(a)(1) of the Federal Trade Commission Act).
(8 S ch 53 SLA 1974)

NOTES TO DECISIONS

The Federal Fair Debt Practices tled to great weight, and leads to the con-
Act. 15 L'S.C. t 1692 iSupp. 1977). clusion that the new net merely supple-
expands already existing Federal Trade  ments the old. State v. O'Neill Investiga-
Commission jurisdiction over unfairor de- tions. Inc.. Sup. Ct. Op. No. 2053 éFHe
ceptive acts and practices of collection  Nos. 4109. 4l6pM) 609 P 2d 520 (1980)
agencies; it is not written on a clean slate. Quoted atanus a Maid. Inc V.

The Federal Trade Commission's prior ex- State Sup. Ct, OB 223é File Nos.
ermse of jurisdiction in this area is enti-  4640. 46411 620 P.2d 182 (1980).

Sec. 45.50.551. Penalties, tai A person who violates the terms of
an injunction or restraining order issued under AS 45.50.501 shall
forfeit and pay to the state a civil penalty of not more than $25,000 per
violation. For the purposes of this section, the superior court in a
judicial district issuing an injunction retains jurisdiction, and the
cause shall be continued, and in these cases the attorney general
acting in the name of the state may petition for recovery of the penal-
ties.

(b/ In an action brought under AS 45.50.501, if the court finds that
a person is using or has used an act or practice declared unlawful by
AS 45,50.471. the attorney general, upor. petition to the court, may
recover, on behalf of the state, a civil penalty of not more than $5,000
per violation.

ic) [Repealed. $ 21 ch 166SLA W78.1<§ 2ch246SLA 1970;am 8 9
ch 53 SLA 1974; an) § 21 ch 166 SLA 1978)

Sec. 43.50.561. Definitions. In AS 45.50.471 — 45.50.561

(11 "advertising” includes the uitempt directly or indirectly by pub-
lication. dissemination, solicit tion. endorsement or circulation, dis-
play in any manner, including solicitation or dissemination by mail,
telephone or door-to-door contacts, or in any other way, to induce
directly or indirectly a person to enter or not enter into an obligation
nr acquire title or interest in any merchandise or to increase the con-
-umption of it or to make a loan;

= cemetery lot” means a Im, plot, space, grave, niche, mitiso-
leum. crypt, vault or columbarium, used or intended to be used for the
interment ot human remains.
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i3) "chain distributor scheme™ means u sales device whereby a per-
son. upon condition that the person make an investment, is granted a
license or right to solicit or recruit for profit one or more additional
persons who are also granted a license or right upon condition o
making an investment and may further perpetuate the chair, of per-
sons who are granted a license or right upon the condition of invest-
ment; a limitation as to the number of persons who may participate, or
the presence of additional conditions affecting eligibility for the li-
cense or right to solicit or recruit or the receipt of profit from these
does not change the identity of the scheme as a chain distributor
scheme; as used in this paragraph, "investment" means acquisition,
for a consideration other than personal services, of tangible or intangi-
ble property, and includes but is not limited to franchises, business
opportunities and services; "investment" does not include sales dem-
onstration equipment and materials furnished at cost for use in mak-
ing sales and not for resale;

<1 "consumer" means a person who seeks or acquires goods or ser-
vices by lease or purchase;

ioi "dealing in hearing aids” has the meaning given in AS
08.55.200;

16 >"documentary material” means the original or a copy of a Look,
record, report, memorandum, paper, communication, tabulation, map,
chart, photograph, mechanical transcription, or other tangible docu-
ment or recording, wherever situate:

<7 "examination” of documentary material includes the inspection,
study, or copying of the material, and the taking of testimony under
oath or acknowledgment in respect of documentary material or copy of
it;

181 "fresh” means a condition of food which has never been frozen;

(® "hearing aid" has the meaning given in AS 08.55,200;

1101 "knowingly" means actual awareness of the falsity or decep-
tion. but nctu.il awareness may be inferred where obiective manifesta-
tions indicate that a person acted with actual awareness;

11" "seconds" means manufactured items having Haws or confin-
ing of a standard quantity or quality less than the manufacturer’s
quality standard «* 2ch 216 SLA 1970; am > 10ch 53 SLA 1974: am
1‘9% é:h 138 SLA 1974; am 4 13ch 107 SLA 1964: am * 13ch 131 SLA

1

IInlwirS noil™M. Hi-nrgant/i-d in  .iim-indnit-ni iiWimItheiL-fimlit'n s 'n-mi-
[:*M -ind mmi ealphabetize til* evivima torv ut. o
I rtn. _ [In- liiso iimi'nilntynt it ti-ir.ier.iun-*
Kffrct of nnu-ndnu-nt». ~ Hit- lvm 10 and ™
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STEVE COWPEP, GOVERNOR

REPLY TO:
«0" 1031 W <m /VENUE SUITE 200
DEPARTMENT OF LAW t " ANCHORAGE. ALASKA 99501-1994
PHONE: 89076276-3550
0 ffIC k OF THk A TTQRNEY GENERAL TAX (907) 270-3097
' D 1st NATIONAL CENTER
April 21, 1939 100 CUSHMAN ST. SUITE 400

FAIRBANKS, ALASKA 39701/679
PHONE: 907% 452-1568
FAX: (907) *58-1317

[ PO. BOX K-STATE CAPITOL
JUNEAU. ALASKA 99011-0300
PHONE: (907) 465-2600
FAX: (907) 463-5295

Re: Telephone and fax solicitations

Dear Chad and Dennis:

As you requested, 1 am providing further information on
the Consumer Protection Section®"s experience with "junk telephone
calls,”™ "junk fax" solicitations, and telephone solicitations 1in

general.

Statistics in these areas are somewhat hard to come by,
for two reasons. First, the industry categories that we assign
to complaints and 1investigative nips do not correspond directly
to these forms of solicitations, so we have to do some manual
sorting and estimating to locate the relevant data. Second, our
investigative tip data base suffered a ser-fnua computer glitch,
which caused about half the data to be destroyed, and we are
still in the process of recovering the hard copy information to
be re-entered into the aata base.

Given those limitations, J can report the following.
Out of the 613 written 1investigative tips currently 1in the data
base -- representing approximately half of the tips received at
the Anchorage office during the current and previous fiscal years
-- about 75 1involved telemarketing. Out of 320 written consumer
complaints filed at the Fairbanks office so far this fiscal year,
a minimum of 12 (and I suspect significantly more) involved
telemarketing. The Fairbanks office reports receiving "masses”
of phone call3 in addition to the formal written complaints; the
Anchorage office also receives many more phone calls chan written

tips.

One reason why the percentage of telemarketing "tip3" 1is so
much higher than the percentage of telemarketing "complaints™ 13
that most of the tips we get on telemarketing are not from

victims but from consumers who are suspicious of the solicita- A
tions and want to report them to us. When we interview consumers
who have actually been "taken,” we find that they have rarely

taken any 3teps to recover their losses, either because they are

09-CtlIM
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not aware of the existence of effective remedies or because they
are embarrassed about their situation.

The vast majority of telemarketing problems that we have
become aware of during the last couple of years involve outright
scams, usually what 1 refer to as "prize scams.” In this type of
operation the initial contact doe3 not appear to be a solicita—
tion to buy something, but instead purports o be an announcement
of a valuable award. (We have sued two such operations 1in the
past year? see the enclosed press releases.) A second major
category involves deceptive hard-sell tactics for overpriced
merchandise, such as magazines, or bogus travel "clubs". Frankly
we have seen very few instances of legitimate businesses doing
telemarketing.

I should point out that the "prize scams"™ are generally

switching from jelephone to mail for the 1initial contact. Now
the recipients are often asked to phone the telemarketer, vrather
than the other way around. This may be done in an effort to

avoid telemarketing laws that a number of states have recently
enacted.

Turning to the issue of "junk phone calls,” or solicitations
by recorded message, we have received only a handful of tips or
complaints. With one exception, what we do hear about from time
to time are local businesses using this technique for promotion.
When we 1learn their 1identity and contact them, they report being
unaware that junk phone calls are illegal and agree to stop once

they learn of that fact. The exception was a nation-wide scam
about a year ago that used computer-generated phone calls to make
the initial contact. This operation ended when a number of law

enforcement authorities, including our office, conducted investi—
gations.

Recipients of junk phone calls generally seem very annoyed,
irrespective of whether the business behind the calls is legiti—

mate or not.
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Finally, with respect to junk fax solicitations, we have as
yet received no written complaints or tips and only one or two
informal inquiries or complaints. The custodian of the fax
machine in the Anchorage office of the Civil Division of the
Department of Law does, however, report receiving such solicita—
tions on the average of once a week.

I hope this information is helpful. Please feel free to
contact me if we can provide any further assistance.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

BY FAX
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June 2, 1988
FOR IMMEDIATE RELEASE
JUNEAU - A Las Vegas telemarketing firm has Dbeen

misleading Alaska consumers to get them to buy grossly overpriced
vitamins, according to a lawsuit filed Tuesday by the Attorney
General®s Consumer Protection Section. The State is asking the
superior court to bar Continental Sales, 1Inc., a Nevada cor—
poration, and 1its principals from violating Alaska®s consumer
protection act, Attorney General Grace Berg Schaible announced
today. The lawsuit also seeks civil penalties of $5,000 per
violation from <each defendant and an order reauiring the
defendants to refund money to purchasers.

The defendants, using the name "Vita-Life,"” allegedly
phoned consumers to say they had been "selected"” to participate
in a "super bonus bonanza"™ and were "guaranteed to receive"™ one

of five "fabulous awards."” The awards supposedly included a 1988
Ford pickup, an RCA 48" big screen TV, 53,000 in cash, a 7-day
trip to Hawaii for two, and an All-FM home stereo system. The

State®"s complaint alleges that this ™"award"™ offer was part of a
solicitation in which Vita-Life charged consumers®™ credit cards
at least $399 for the sale of vitamins, and chat the only
"awards"™ actually provided to consumers were Jlow quality, low
value items or 1items with substantial and costly conditions on

their use.

The complaint gives as examples of actual awards a dyed
rnbbit-fur jacket with a wholesale price of abouc $30, and a
tickec for a 7-doy Caribbean crviise requiring consumers to pay
for cravcl frora Alaska to doekaidc and hack. The complaint also
alleges that 1in some cases consumers gor. r.o "award"” at all.

Among the violations of law claimed in the Ilawsuit are
Viea-LIfc ® railure to notify consumers of their five-day right
to cancel under Alaska®s door-to-door solicitation act. The
complaint also claims that the "super honus bonanza"™ program
constitutes d lottery, which is prohibited by Alaska lavr.

In addition to Continental Sales, Inc,, the lawsuit
names as defendants two corporate officers, Eugene L. Bowen and
David k&therill, and general manager John Mood,

- 30 -
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CONSUMER PROTECTION SECTION
Consumer Protection Lawsuit Filed For more information
Against Florida Telemarketer call Robert E. Mint?.

Xprl LATri" 1989 276-3550
FOR IMMEDIATE RELEASE

Anchorage. A Florida-based company that sends postcards to
Alaskans promising them "valuable awards™ has violated Alaska®s
consumer protection laws, according to a lawsuit filed in Anchor—
age by the Attorney General®s Consumer Protection Section. The
lawsuit names as defendants Copy Supply Corp. of America, which
does business as "Ponus Awards,"” and the company®"s president,
Marcia Josowitz.

Consumers who called the defendants®™ Florida phone number to
claim their awards were allegedly told chat they had to purchase
a water filter for $389 but that they were guaranteed to receive
a 1989 Ford Mustang convertible, a $5,000 U.S. savings bond, a
A0"™ RCA television, a vacation in places 1like Che Bahamas or
Mexico, or a $1,000 cashiers check. However, the lawsuit claims,
consumers were not told chat the water filter was worth at most
$50 and that the only ™"awards™ actually given were vacation
certificates that had little or no practical value.

For instance, the so-called "Bahamas Cruise™ award allegedly
did not include airfare between Alaska and Florida, meals,
transfers, hotel taxes, or shipboard accommodations, and it
required advance payment of a non-refundable $25 processing fee
as well as a supposedly refundable S100 reservation deposit.

According to papers filed 1in court, the defendants got at
least 107 Alaska consumers Co give them their credit card num—
bers, collecting a total of $35,027. In some instances, when
consumers balked at paying the $389 price, the defendants alleg—
edly agreed to sell the water filter for $195.

In addition to charging chat "Bonus Awards™ misled consumers
into buying grossly overpriced merchandise, the Consumer Protec—
tion Section alleges that the company®s "award"™ offer, contingent
on consumers® making a purchase, amounts to a lottery, vhich also
violates the consumer protection statute. Another violation
alleged In the lawsuit la the company®s failure to notify consu-—
mers of rheir right to c¢ .cel the purchase under Alaska®"s door-
to-door solicitation law. This law gives consumers a "cooling-
off period” of five busineas days to cancel purchases made either
in ordinary door-to-door sales or in telephone sales.

- more -
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In bringing the suit, which was Tfiled on Wednesday in
Superior Courc, the state 1is asking for an injunction prohibiting
the defendants from continuing their illegal practices and for an
order requiring them to make refunds to injured consumers. The
court is also being asked to assess civil penalties of $5,000 for
each violation.

Assistant Attorney General Robert E. Mintz, who heads the
Consumer Protection Section, wurged consumers who believe they
.Jiave been "taken”” in telephone solicitations to exercise their
rights under Alaska®s cooling-off law and the federal Fair Credit
Billing Act. The section can provide forms and 1information to
persons needing assistance. "The one consolation 1in mosc of
these cases is that since the consumers used their credit cards,
they have a good chance of getting their money back from the card
issuer — if they act promptly,” he said.

- 30 -
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LEGISLATIVE AFFAIRS AGENCY
\JJEC DIVISION OF PUBLIC SERVICES

o F.0. Box Y
Juneau, AK 99811

September 26, 1989

MEMORANDUM

TO: Dennis Burns
Rep. Boucher®s Office

FROM: Peggy Simons *1
Manager, Divis;Lon of Public Services

RE: Fax procedures in the LI0"s

In response to your inquiry regarding our fax policies and
procedures, |1 would first like to point out that rax usage 1is
increasing every year. In 1985, all LIO"s sent and received
25,422 pages of materials as compared to 1988, when the total
was 86,227. During the 1989 legislative session, the total
sent and received was 42,591. I will have a year-end figure
available in January of 1990.

We have only one written, 1in-house policy specifically
addressing fax usage and that is regarding non-legislative
usage: "LIO"s may accept non-legislative telecopy for
transmission on a time-available basis, if we have a
charge-back number. The telecopy must conform to the policy
on use of LAA equipment, space and staff.”™ It has been our
practice to send and receive fax for legislators and staff in
order to facilitate their work and this comes out of our
Division budget. We do not always know what materials a
legislator has requested so we will generally forward any fax
received to the appropriate recipient. We do sometimes
receive lengthy documents with instructions to duplicate to
all 60 legislators. We try to verify this type of transaction
before duplicating and distributing, since this is costly 1in
both time and materials.



* i

Very little of the "unsolicited” fax that we receive 1is of a

commercial nature. It is more likely to be letters or other
types of messages to legislators, from business
establishments and individuals. As you probably know, all the

fax numbers for the LIO"s are published in the Directory of
State Officials and are given out readily upon request.

I would be happy to provide further information on our fax
procedures. You can reach me at the Juneau LIO, ph. 465-4648.
Thank you.

cc: Warren Endicott
Executive Director
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MEMORANDUM

November 3, 1988

TO:
FROM: Legislative Council Staff

SUBJECT: Junk Fax

The number for fax machines installed since 1984 has increased
almost tenfold - from 89,000 in 1984 to an estimated 864,000 in
1988. \/ The total number of machines in use could reach 2.5 million
by the end of 1990. 2/ As the number of facsimile machines has grown,
fax use as a method of transmitting advertisements, or junk fax, has
also expanded. According to The Economist, junk fax is problematic
because, "unlike mail, it ties up machines, blocks more important
messages, and costs the recipient electricity and paper - chemically
coated thermal paper that costs almost 10 cents a sheet.”

In response to your request, staff contacted the American
Facsimile Association, the National Conference of State Legislatures,
and the Colorado Public Utilities Commission to determine whether
other states have taken any steps to regulate junk fax. None of these
organizations was aware of any state initiatives in this area.
However, it was suggested that similarities exist between junk fax and
unwanted telephone solicitations, and states have acted to regulate
certain types of telephone solicitations. For example, Arizona,
Maryland, and Washington have banned the use of automatic dialing and
announcing devices (ADADs). Laws in Michigan prohibit the use of
prerecorded messages 1in telephone solicitations. Other states, such
as Colorado and Wisconsin, require that the person called consent to
listen to a prerecorded message. Colorado law also vrequires an
existing business relationship be present. These statutes may provide
some precedent and ideas for the regulation of certain fax
transmissions. Although the Federal Communications Commission (FCC)
decided in 1980 that it lacked jurisdiction to regulate telephone
solicitations, it has been suggested that the FCC may eventually be
forced to regulate fax machine usage. 2/

According to a spokesperson for a Denver fax dealership, fax
owners can reduce the receipt of junk fax by being circumspect about
distributing their numbers. For example, placing a fax number on
stationery increases the circulation of the number. Some
technological advances may also reduce junk fax. Fax manufacturers

1/ "Not just the fax -- its junk mail, too,"” USA Today, Wednesday,
October 26, Section B, p. 1.

2/ "Cold-fax and fouler,”™ The Economist. October 8, 1988, p. 70.

lo



are experimenting with methods of screening or blocking unwanted fax
messages through wunique fax compression algorithms and closed fax
networks. 3/ A machine that blocks fax transmissions that do not have
an access code 1is currently available. With these machines, senders
must call to receive approval for a transmission. 4/

For further information, please contact
Deborah Godshall, 866-4782.

3/ USA Today. Ilbid.

4/ Fax Focus. American Facsimile Association, Vol. 1, Issue 9,
October 17, 1988.

/am



§ 13-2918 H CRIMINAL CODE

danger oi senous pnysicat inturv or in wmch property ts or is reasonaolv oelieved by me
person transmitting the communication to oe in imminent aanger ot aamage or destruc-
tion.

D. A person who violates this section is guilty ot a class 1 misdemeanor,
Added by Laws 1986. Ch. 25. § I.

1986 Reviser's Note:

 Laws 1986, Ch. 359. § 1 added another new
j 13-2918 which was renumoereo as 9 13-2919.
pursuant lo authority ol § 41-U04.02.

§ 13-2919. Automated telephone solicitation: violation; classification

A. A person shall not use an automated system for the selection and dialing of
telephone numbers and the playing of a recordéd message for the purpose of soliciting
Persons to pu_rchasetgoods or services or requesting survey information if the results are
0 be used directly for the purpose of soliciting persons ‘to purchase goods or services.

B. A person who violates this section is guilty of a class 2 misdemeanor.
Added as § 13-2918 by Laws 1986, Ch. 359. 5 1. Renumbered as § 13-2919.

1986 Reviser's Note: Library Reference*

Pursuant to authority of § 41-1304,02. this Telecommumeauons «=»361 et seq.
section, added by Laws 1986, Ch. 359. § 1 as CJ.S. Telegraphs. Telephones. Radio, and
§ 13-2918. was renumbered as § 13-2919. Television 4 104 et seq.

CHAPTER 30.—EAVESDROPPING AND COMMUNICATIONS

§ 13-3001. Sending threatening or anonymous letter, classification

Library Reference* CJ.S. Threats and Unlawful Communications
Extortion and Threats *=*26, § 12 et seq.

§ 13-3005. Wiretapping and eavesdropping; classification: exception

Notes of Decisions reqordin? of the conversauon by police officers
: Btn gen%rafl dant had bl ?i%lr?gpraohibiting the recording of conversauons

ecause defendant had no reasonable expecta- :
tion 0: privacy with respect to his convergation State v. Hauss 1App.1984) 142 Anz. 159. 688 P.2d
with girl friend in police interview room, upe 1051,

13-3007. Obtaininﬁ information by trick, false representation or impersonation
from telegraph, or telephone company, officer or employee: obta_mm?_ access to
premises Dy trick, false representation or impersonation: classifica

\ person is guiitv of a class 2 misdemeanor who:

1 Bv tnck or false representation or impersonation, knowingly noiains from any
telegraph or teieonone companv. or any officer or employee thereof, information concern-
ing 1dentification or location of any wires, cable lines, terminals or other apparatus used
in furnishing leiegrapn or telephone service, or any information concerning any communi-
cation passing over telegraph or telephone lines of any such company, or the existence,
content or meaning of any record thereof: or

2. By trick or false representation or impersonation, knowingly obtains access to any
premises or to installations of any telegrapn or telephone company upon such premises.

Added as 4 13-10.54 by Laws 1968. Ch. 126. 8 1 Renumbered as %13-3007 by Laws 1977. Ch. 142.
§93. elf. Oct. 1 1978, Amenaed by Law* 1978. Ch. 201. § 186. eff. Oct. 1. 1978

$ 13-3010. Ex parte order for wiretapping and eavesdropping

A, Anex parte order for wiretapping or eavesdropping may be issued by any justice
of the supreme court, judge of the court of appeals or juage of the superior court upon

46
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SENATE =it Bo. 20
(01(0035)

Introduced by Senator wiser
lead and Eiaaiaed by Proofreader:

Proofreader.

Proofreader.

Sealed vith the Great Seal aod presented to the Acting
Governor, for his approval this day 0f

at . . o"clock; S.

\

CHAPTER

It let coLceroing
: . 7
lotoaatcd Dialing Systeas |

fOR the purpose . of prohibiting the utilization of an
autonated dialing or oush-button or to:e-activated
address signaling systea for tne purpose of soliciting
cnstoaecs Or sales.

BY adding to

Irticle 78 - Public Service coisissian taw
Section 55C to be under the new subheading "Telephone

oepanies
Innotated Code of Harylacd
(1975 Beplacenent T7olu2e and 1977 Suppleaent)

SECTION 1, 3! |T ISACTED 3T THE CENEBIL ASSES3LT QT
NIBTLAND, That section (s) of the Annotated Code of Maryland
be repealed, anended, or enacted to read as follows:

Irticle 78 - Public Service Conission Lav
TELEPHONE COBPLINIES
EXPLANATION: CAPITALS INDICATE 3ATTER ADDED TO EXISTING LA?.
Brackets] indicate natter deleted fros ensting law.

- r_Ii_eic3 indicates aeendnonts to hill,

Urt™m indicates eattet stricken by azendaent.



SENATE BILL No. 24

55C.

A PERSON "AT NOT_ UTILIZE AN AUTOMATED 3TALTXG 3*
PUSR-BOTTOX OR T'INE-ACTIY ATS3 ADDRESS SIGNALiy; SISTEN JITH
A PREBSCO?3ED +SSSISS [zH THE s5If£ FCPPOSS c» SOLICITING
PEHSOXS TO ?0BCHASS GOODS CS SESYICES

SECTION 2. 1X0 BE IT EUBTHEB ENACTED, That this Act
shall tale effect July 1, 1978.

Approved:
Acting Governor,
President of the SenaTe.*

Speaker of the Ho'ise 0f cTlegates*.
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80.36.380 Reports. Subject to RCW 40.07.040. the
commission shall provide the legislature with a biennial
rePort through 1991 on the status of the Washington
telecommunications industry. The report shall describe
the competitiveness ot' all markets as defined by the
commission: the availability of diverse and affordable
telecommunications services to all people of Washm?ton,
particularly to customers m rural or sparsely populated
areas: and the level of rates for local exchange and in-
terexchange telecommunications service. The report also
shall address the qYuaIity and extent of the states tele-
communications infrastructure, The report also shall ad-
dress the question of whether competition in certain
markets has developed to such an extent that the com-
mission recommends additional regulatory flexibility
such as detariffing or total deregulation and the evidence
therefor: and the need for further legislation to achieve
the purﬁoses of RCW 80.36.300 through 80,36.370 and
80.04.010. The commission shall also monitor cost of
service methodologies and shall recommend to the legis-
lature whether cost of service ratemaking shall become a
standard for telecommunications services. (1987 ¢ 505 §
78: 1987 ¢ 293 §6: 1985 ¢ 450 §41)

Rr*tj*r‘tnote: This section was amended by 1987 ¢ 293 § 6 and kg
1987 ¢ 505 § 78. each without reference io the other. Both amend-
ments are incorporated in ihe publication of this section pursuant io
RCW 1.12.025(2). For rule of construction, see RCW 1 12.025(1).

80.36.390 Telephone solicitation. (1) As used in this
section, "telephone solicitation’ means the unsolicited
initiation of a telephone call by a commercial or non-
profit company or organization to a residential telephone
customer and conversation for the purpose of encourag-
|n(11_ 3 person 0 purchase property, goods, or services or
soliciting donations of money, property, gioods, or ser-
vices. "Telephone solicitation " docs not include:

(a) Calls made in response to a request or mauiry by
the called party. This includes calls regaramg an uem
that has been purchased by the called partY from the
company or organization during a period not longer than
twelve months prior to the telephone contact:

(b) Calls made by a not-for-profit organization to its
own list of bona fide or active members of the
organization:

(c) Calls limited to polling o, soliciting the expression
of ideas, opinions, or votes; or

td) Business-to-busincss contacts.

For purposes of this section, each individual real es-
tate agent or insurance agent who maintains a separate
list from other individual real estate or insurance agents
shall be treated as a company or organization. For pur-
poses of this section, an orgamzanon as defined in RCW
29.01.090 or 29.01.100 and organized pursuant to KCW
29.42.010 shall not be considered a commercial or non-
profit company or organization.

12) A person makin
identify him or herself and the company or organization
on whose behalf the solicitation is being made and thr
purpose of the call within the first thirty seconds of the
telephone call.

TItk 80 RCW—f M|

Tide 80 RCW:

a telephone solicitation must

Public Utilities -l r*

13) If. at any time during the telephone contact, the
called party states or indicates that he or she does not
wish to be called again by the company or organization
or wants to have his or her name and individual tele-
phone number removed from the telephone lists used by
the company or organization making the telephone so-
licitation. then. o

la) The company or organization shall not make any
additional telephone solicitation of the called party at
that teIeJJhone number within a period of at least one
year: an o _

(b) The company or organization shall not sell or give
the called party s name and telephone number to an-
other company or organization: pProvided. That the com-
pany or organization may return the list, including the
called party's name and teleﬁ_hone number, to the com-
pany or organization from which it received the list.
~ (4) A violation of subsection (2) or (3) of this section
is punishable by a fine of up to one thousand dollars for
each violation. . '

15) The attorney general maz bring actions to enforce
compliance with this section. For the first violation by
any company or organization of this section, the attor-
ney general shall notify the company with a letter of
warming that the section has been violated. _

(6) A person aggrieved by repeated violations of this
section may hring a civil action in superior court to en-
join future violations, to recover damages, or hoth. The
court shall award damages of at least one hundred dol-
lars for each individual violation of this section. If the
aggrieved person prevails in a civil action under this
subsection, the court shall award the aggrieved person
reasonable attorneys' fees and cost of the suit.

(7) The utilities and transportation commission shall
by rule ensure that telecommunications companies in-
form their residential customers of the provisions of this
section. The notification may be made by (a) annual in-
serts in the billing statements mailed to residential cus-
tomers. or (b) conspicuous publication of the nonce in
the consumer information pages of local telephone di-
rectories. (1987 ¢ 229 § 13: 1986 ¢ 277 § 2

[LffisUtivr finding 1986 ¢ 277: 'The legislature finds that cer-
tain kinds oi telephone solicitation are increasing and that these solici-
tations interfere wuh the legitimate privacy rights of the citizens of the
state. A study conducted by the utilities and transportation commis-
sion. as directed by the forty-ninth legislature, has found that the level
of telephone solicitation in this state 'is 5|gn|f|c.a.nt to warrant regula-
tors action to protect the privacy rights of the citizens of the state. It is
ihe intent of the legislature to clarify and establish the rights of indi-
viduals to reject unwanted .elcphone “solicitations.* 11986 ¢ 277 § I.|

Chiriuble sohciutionsmC/uprer 1909 RCW'

y 80.36.400 Automatic dialing and announcing de-
vices  Commercial so.icitation by. (I) As used in this
section: - . o

(a) An automatic dialing and announcing device is a
device which automatically dials telephone numbers and
plays a recorded message once a connection is made.

%) Commercial solicitation means the unsolicited ini-
tiation of a telephone conversation for the purpose of
encouraging a person to purchase property, goods, or
services.

(1917 Ed)



T elecommumcations

(2) No person may use an automatic aialine and an-
nouncing device t'or purposes of commercial solicitation.
This section applies to all commercial solicitation in-
t(%néjed to be received by telephone customers within the
state.

(3) A violation of this section is a violation of chapter
IV.nb RCW. It shall be presumed that damages to the
recipient of commercial solicitations made using an au-
(tjornanc dialing and announcing device are five nundred

olfars.

(4) Nothing in this section shall be construed to pre-
vent the Washington utilities and transportatlon com-
mission from adopting additional rules regulatin
automatic dialing and announcing devices. [1986 ¢ 281

2-1

. finding 1986 ¢ 281: 'The legislature finds that the
use oi automatic dialing and announcing devices for purposes oi com-
mercial solicitation: (1) Deprives consumers oi the opportunity to im-
mediately question a seller about the veracity oi their claims. 52
subjects consumers to unwarranted invasions oi their privacy: and 13
encourages ineificieni and potentially harmiul use oi the telephone
network. The legislature iurther finds that it is in the public interest to
prombit the use oi automatic dialing and announcing devices ior pur-
poses oi commercial solicitation." 1198h ¢ 281 § I )

80.36.410 Lifeline service  Legislative finding.
(Effective until June 30. 1990.) The legislature finds that
universal teleﬁhone service is an important policy goal of
the state, The Ie?lslature further finds that recent
changes in the telecommunications industry, such as
federal access charges, raise concerns about the ability
of low-incomc persons to continue to afford access to
local exchange telephone service. Therefore, the legisla-
ture finds that it is in the public interest to take steps to
mitigate the effects of these changes on low-incomc
persons. [1987 ¢ 229 §3.)

Expirition datt 1987 ¢ 229 §8 3-10: "RCW 3036 -*10 thro.ucT]h
80.36.480 shall expire June 30. 1990. umess extended bv the legisla-
ture.* [1987 ¢ 229 § 121

80.36.420  Lifeline service ~ Availability, compo-
nents. [Effe tive until June 30, 1990.) Lifeline assist-
ance shall tie available to participants of dcpariment
programs set forth in RCW 80.36.470. Lifeline assist-
ance shall consist of the following components:

(1) A discount on service connection fees of fifty per-
cent as set forth in RCW 80.36,460.

(2) A waiver of deposit requirements on local ex-
change service, as set forth in RCW 80.36.460.

(3) A discounted flat rate lifeline service rate for local
exchange service, which shall be subject to the following
conditions: . _ _ o

(@) The commission shall establish a single lifeline
service rate for all local exchan([;e companies operatlnﬂ
in the state of Washington. The lifeline service rate sha
include any federal end user access charges and any
other charges necessary to obtain local exchange service.

(b) The commission shall, in establishing the lifeline
service rate, consider all charges for local exchange ser-
vice. including federal end user access charges, mileage
charges, extended area service, and any other charges
necessary to obtain local exchange service.

50.36.460

‘ic) The lifeline service rate shall only be available to
ehPlble customers subscribing to the lowest available lo-
cal exchange fiat rate service, where the lowest local ex-
change fiat rate, including any federal end user access
charges and any other charges necessar*_ to obtain local
exchan%e service, is greater than the lifeline service rate.

Id) The cost of providing the lifeline setvice shall be
paid, to the maximum extent possible, by a waiver of all
or part of the federal end user access charge and. to the
extent necessary, from the lifeline fund created by RCW
80.36.430. [1987 ¢ 229 §4.)

Expiratio* due-—-1947 e 229 88 3-10: See note following RCW
30.36.410.

80.36.430 Lifeline service  Surcharge. SEffective
until June 30. 1990.L Costs associated with lifeline tele-
phone service shall be recovered through a lifeline sur-
charﬂe on all other switched access lines. The lifeline
surcharge shall be applied equally to all residential and
business_access lines not to exceed sixteen cents per
month. The s_urcharc];e collected by the telecommunica-
tions companies shall not be construed as gross income
or gross receipts for purposes of state, county or munici-
Fal_publlc utility taxes. All maoney collected from the
ifeline surcharge shall be transferred to a lifeline fund
administered bY the department. Local exchange com-
panies shall bill the fund for their expenses incurred in
offering lifeline telecommunications services, including
administrative and program expenses. The department
shall disburse the money to the local exchange compa-
nies. The department shall recover its administrative
costs from the fund. [1987 ¢ 229 §5.)

Expiritio* dale 1987 e 229 8§ 3-10: See noie following RCW
80 36 410.

80.36.440 Lifeline service-—Rules. (Effective until
June 30. 1990.) The commission and the department
mag adopt any rules necessar& to implement RCW
50.36.410 through SO 36.480. [1987 ¢ 229 §0.)

Expiration dale 1987 ¢ 229 §8 3-10: See note following RCW
0.36.410

80.36.450 Lifeline—-service—Limitation. (Effective
until June 30, 1990.1 Lifeline service shall be limited to
one residential access line per eligible household. [1987 ¢
229 87)

Expiration dale
80 36 410

80.36.460 Lifeline seniqe-----De_Iposit waivers, con-
nection fee discounts.(Effective until June 30. 1990.)

Local_exchan%e companies shall file tariffs with the
commission which waive deposits on local exchange ser-
vice for eligible subscribers and which establish a_fifty
percent discount on service connection fees for eligible
subscribers. The remamm_% portion of the connection fee
lo be paid by the subscriber shall be expressly payable
by installment fees spread over a period of months. A
subscriber may. however, choose to p_ai/] the connection
fee in a lump sum. Costs associated with the waiver and
discount shall be accounted for separately and recovered

fTlil* 40 RCW —t 3%

1947 ¢ 229 $§ 3-10: See note following RCW
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TION OF TRADE 134.75
Repealed
e or exchange, any seconahand firearm, whether smooth bore, shotgun, nfle or
gun or any secondhand article maae in whole or in pan. of giold, siiver. precious
,coprper,_ ead or brass, shall, within 24 hours after recelvmg he article, report to
chief of police or the sheriff of the county the fact that it has Deen received, with the
,address and description of the person from whom Die article was received, together
a description of the article and * * * shall not destroy or alter the form of the article
¥ * % 24 hours alter it was received * *

(2) The dealer or manufacturer shall enter, in ink. in a book to be kept for that purpose
~correct description, in the English language, of all secondhand articles composed, in
joole or in part, of gold, silver, preciousstones, copper, lead or brass so received * * *
the name and residence and description of. die person from whom the articles were
feceived. and no entry made in the book shall be erased, obliterated or defaced.

% * (3) The book and entries as well as every such secondhand article received by the dealer

or manufacturer, shall, at all reasonable times, be open to the inspection of the snenff or
the chief of police or any police officer designated by the chief for this purpose.

r'fQ The sheriff or chief of police may cause any article referred to in sub. ill which he
,0r )he~Kas reason to believe was sold or exchanged by some person other than the owner
to be held for the purpose of identification by its owner, for such reasonable length of

time as deemed necessary.
-'(5) Any person violating this section may be fined not more than $100 nor less than $10.
grimprisoned not to exceed G months, or”both.

e e DIBEEr ot 380 et san. 2. 1m0
L1909. ¢ 210 o> 808 ot g 1 1077
Sk G O 1 269 108 Ak 13, ot . & rch 20, 196
NERYAS o
|[1199%%.’g. 5121%.'1&'287 FJOﬁsznterest and Usurv: Consumer Credit

134.72. Prohibition on the use ot prerecorded messages in telephone solicitation
_ *1) Definition. As used in this section telephone solicitation means the unsolicited
initiation of a telephone conversation for tne purpose of encouraging a person to purcnase
property, goods or services.

22> Prohibition.  No person may use an electronically prerecorded message in tele-
phone solicitation without the consent of the person called.

L Territorial application, 1a) Intrastate. This section applies to any intrasuie
telephone solicitation.

<) interstate,  This section applies to any interstate telephone solicitation received by
a customer tn this state.

ift) Penalty. A person who violates this section may forfeit up to $300.
Source: CJ5. Trade-Marks. Tnde-Name* and Unfair

L1977.t 30L ft L cff May 12 1978 Competition y 237.

- WESTLAW_Electronic Research
Library Reference* Soe WESTLAW Electrorc Reaearcn Guide fol-
Trade Regulation <»«62.L lowing the Preface

134.75. Repealed by 19H5 Act 120. ft !99em. eff. July 1. 1986

The repealed section, relaung to_renewable
energy resource *y»iem dealer™ »aa_denvrd
from™ 1987 Ac* 2V "t bWJg. elf. July 20. 1985

aoditaorw m 1%L »é >no<caieo Oy unUerunr deeton« of iiw w i *

L. 3



18-9-311 Criminal Code 394

18-9-311. Aué ateddralrngnsyst ms prohibited. ( 1{% Noprsonshall util-
rze an aufomate arngsste with a rerecorded essage rthe purpose
of soliciting another pérson to Burc a 00ds or services unless %e IS
an ex|s n% usiness r ﬁtronshrp tweens ch persons, and the person being
ca Iedt consents to eait epf]erecor ed message.

Any person who violates this section commits a class 1 petty offense.

Source: L. 79, p. 745, § 1.

18-9-312. Hostages in geographical ara cutting, rerouting, or diversion
ofteleghone Ines. Nowr andrng provrsr }sofsec lons 18932
311 any supervising representative o aIa en orceme ta c
as robabl cquse to believe that one.or more osta sare rn
the rap ica area in W ich he has urrsdrctron have the ut orrt
to order a previously designated te p eco pany securit e loyee. t
ar an etoc t, reroute, or divert telep es orr ur os eventin
e ecommunr ation by the ho suc st e ny perso
rt apeaeeof |ceror erson aut Hze y the aeo |cer
eservrn teleph mpany within the eo ra are
enocementa en sh I esrgnat telephone co ecurr rc
an aternatet rovide a re urre assistance to wen orcement offi cra
fo0 canryGout rF rpro?esno senc |c}r(rj b vising renresenat
of a aw eonoorcementeaaer(r:cey gﬂ ﬁeoonst(ratuteyaEeoymprJ tg \éesg r'(r’se %8 grse agtrr\)/ﬁ
brougnt. against a telephope company.or an ts employees or agents In

conn ctro with actions taken under this section.

Source: L. 81, p. 976. § 17.

ARTICLE 10
Gambling

Crow reftrtocti: For the power of municipahuei to regulate gambling. see § 31-15-401(1 Ko>.
18-10-101.  LeiuUuve declaration » con-  18-10-105.  Posiesiion of a (ambling

junction. device or record.
18-10-102.  Definition!. 18-10-106.  Gambling mformtnon.
18-10-103. Gamblrng professional gam-  18-10-107.  Gambling premises.
bIrn% ofTenses. 18-10-108.  Eaceptioni.
18-10-104  Gambling devices - gambling

records « gambling pro-
ceeds. J 9p

18-10-101, legislative declaration - canstruction, (1) It is declared to be
the policy of the general assembly, recognizing the close reIatronshrp between
rofessronal am ling and other organized cnme. tq restrain all persons from
seekrn p from %amblrng activities in this siaie: io restrain all persons
from pa ronizing such activities when conducted for the profrtofan%/ person
to safequard the’ public against the evils induced by common gamblers and
common gambling houses; and at the same time to preserve the freedom
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Alaska State Legislature
House

P.0. BOX V
State Capitol

Official Business Juneau, Alaska 9981.1

MEMORANDUM

T0: House State Affairs Committee Members

FROM: Representative H.A. "Red" Boucher, Chair
House State Affairs

DATE: January 23, 1990

RE: HB 232

You will recall the House State Affairs Committee held two
hearings on HB 232 last session. The following summarizes
the testimony and comments from those hearings:

Testimony
1. Rick Lauber, Pacific Seafood Processors Association

Stated he received unsolicited Fax advertising which he
opposes:— His concern, however, related to situations
where fish processors sell to brokers by Fax. Would they
b« violating the provisions in HB 232?

Commercial solicitation under HB 232 means unsolicited
electronic or telephone transmission. The process used by
Mr. Lauber was unsolicited, however, it seemed appropriate
and legitimate.

Companies which have a business relationship with a
customer could easily receive the customer®s permission
to, and in the future, use the customer®s Fax for un-—
solicited advertisements. The real problem was
unsolicited, unwanted transmissions and this included
automatic dialing machines.



Julie Barney, staff New York Assembly

Similar legislation was pending before the New York
Assembly. Ms Barney indicated that the costs and losses
incurred to the recipient of "junk™ Fax transmission was
the impetus behind the legislation.

Ms Barney testified that she believed companies which had
a business relationship with a customer could easily
receive the customer®s permission to use the customer®s
machine for unsolicited advertisements from the company.

Anne Darr. Direct: Marketing Association (DMA)

Supported HB 232. She testified that DMA deleted” any
person from the national mailing lists who wished to be
removed.

Ms Darr said the DMA had established a special task force
look into unsolicited Fax transmissions. She testified
that DMA was urging and supporting a regulatory approach
to unsolicited Fax transmissions.

Luis Marquez, Direct Advertising

Testified against HB 232. Mr. Marquez indicated that his
business sent Fax advertising to 2,000 Fax machines,
throughout Alaska.

Mr. Marquez discussed his policy for Fax transmissions. He
stated he did not sell his database list and that he had
only received complaints from 1 to 2 percent of his
customers”™ Mr. Marquez indicated he did not believe Fax
advertising had become a problem in Alaska.

Mr. Marquez testified he believed the industry should be
self-policing.

Robert Mintz. Assistant Attorney General

Testified that national studies showed that people
generally did not voice their objections to unsolicited
transmissions. Those studies showed that only 1 out of 26
dissatisfied customers on average would actually take the
time to communicate a complaint to a company.

Mr. Mintz testified that he believed it was better public
policy to stop a problem before it became a widespread.






HOUSE COMMITTEE REPORT

(5)
Date Referred: March 21, 1989 FURTHER REFERRALS: JUDICIARY

Date of Committee Action:

The TRANSPORTATION Committee considered: . HB 234

g2S8 3LBILkJjU. .- [ALASKA RAILROAD CROSSING AGREEMENTS]
"An Act relating to standardized railroad crossing permit agreements of the
Alaska Railroad Corporation? and providing for an effective date."

RECOMMENDATIONS: [ ] the same title
] be replaced with [ 1 a new title
] have attached amendment(s)
i/f do pass
] do not pass
] no recommendation
] individual recommendations
] additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)
fiscal impact [ ] fiscal note(s)
zero Tiecal note_ [ 1 zero fiscal note(s)
zero with analysis_ [ 1 zero fn/analysis
3"
SIGNING DO PASS: SIGNING:

(Check approp. column)

Chairman®s Signature
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STATE OK ALASKA Bill Version: hh 24

1990 LEG ISLAT IVE SESSION Publish Date:
FISCAL NOTE
REQUEST:
Revision Oate: Agency Affected: Department of Administration
Titip; An Act relating to Veteran's BRU: Personnel
preference in State employment
Sponsor: Cato, Crussendorf, el al. Components: Personnel

Requestor: House Judiciary

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FYy 91 FY 92° Fy 93" FY 94 Fy 95 Fy 96
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 c
CRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 0] 0 0 0 0

CAPTTAT

"REVENUE™
FUNDING: (Thousands of Pol ars)
reneral fund 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 103A 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page i1f necessary)
This bill would not have a fiscal impact on the Division of Personnel either in Fiscal Year 90
or In subsequent years.

Prepared by: David K. F. Otto Phone: 16G<"1D
Division: Personnel Date://#* .2 #
Approved by Commissionerrank S. Baxter Date

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
legislative Sponsor

de j.Li
Office of Management and Budget .
Impacted Agency(ies) Page | of

S/4K3/011BOA-0/1

Rev: 11/89



HOUSE COMMITTEE REPORT

!
éate Referred: May 2, 1989 FURTHER REFERRALS:

Date of Committee Action:

The JUDICIAKY Committee considered: HB 234

HOUSE BILL NO. 234 [ALASKA RAILROAD CROSSING AGREEMENTS]
"An Act relating to standardized railroad crossing permit agreements of the
Alaska Railroad Corporation; and providing for an effective date.”

RECOMMENDATIONS: [ ] the same title
] be replaced v;ith [ ] a new title
] have attached amendment(s)
] do pass
] do not pass
] no recommendation
] 1individual recommendations
] additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)
[ 1 fiscal impact [ 1 fiscal note(s)
1 zero fiscal note [ 1 zero fiscal note(s)
¢ 3 zero with analysis_ [ ] zero fn/analysis
SIGNING DO PASS: SIGNING:

fCheck approp. column!

Chairman®s Signature



HOUSE COMMITTEE REPORT

Date Referred: March 21, 1989 FURTHER REFERRALS: JUBITIARY £k)|_
Date of Committee Action: L, / N

The TRANSPORTATION Committee considered: HB 234
HOUSE BILL NO. 234 [ALASKA RAILROAD CROSSING AGREEMENTS]

"An Act relating to standardized railroad crossing permit agreements of the
Alaska Railroad Corporation; and providing for an effective date."”

RECOMMENDATIONS: [ 1 the same title

] be replaced with [ 1 a new title

] have attached amendment(s)

V i do pass

] do not pass

] no recommendation

] individual recommendations

] additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

(Dept) (Date/Dept)
[ fiscal impact_ [ 1Jfiscal note(s)
[ 3 zero fiscal note [ 1Jzero fiscal note(s)
[ 1 =zero with analysis_ [ Jzero fn/analysis
d

SIGNING DO PASS: SIGNING:

(Check approp. column)

CA-TO

Chairman®s Signature
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REPRESENTATIVE
MIKE W MILLER PO Box V
Juneau Alaska 99811

PO Box 55094
f-Jofth Pole Alaska 99705 (907) 465-4976

(907) 488 2687

District 18
North Pole
Badger Road - .
Elelon Jjausfe of EepresontatibcS
Moose Creek
Salcha
MEMORANDUM
TO: Representative Bette Cato
Chair, House Transportation Committee
FROM: Representative Mike Milleri-MV id
RE: House Bill 234, An Act relating to standardized

railroad crossing permit agreements of the Alaska
Railroad Corporation

DATE: 4/10/89

Thank you for making arrangements to hold a Joint House and
Senate Transportation Committee meeting to discuss HB 234 and
SB 233; 1identical bills dealing with railroad crossing permit
agreements of the Alaska Railroad Corporation.

Many railbelt municipalities, and individual property owners,
have grown increasingly frustrated with the Alaska Railroad
Corporation®s (ARRC) attitude stemming from its railroad
crossing permit policy. This policy allows ARRC to make
decisions involving maintenance, upgrading, and closing of
railroad crossings with minimal or no input from the
individuals or municipalities that hold specific crossing
permits. This power has left many municipal leaders and
private land owners feeling as if they are continually given
"take 1t or leave it" proposals from ARRC.

Under the existing standardized permit system, permit holders
are required to bear 100% of the cost of maintaining permitted
crossings while ARRC makes 100% of the decisions on what
maintenance work needs to be done on them, when it will be
done, and who will do it.

HB 234 and SB 233 were introduced in an attempt to bring a
sense of balance back to the issue of safe access across the
Alaska Railroad right-of-way. The bills establish a system by
which all future standardized crossing agreements must be
brought before the Legislature for review before they can be
implemented by ARRC. In addition, the bills direct ARRC to
renegotiate all the existing crossing permits once the first
standardized permit is approved in 1990.

I have placed in each members packet copies of letters,
agreements, resolutions and newspaper articles 1 have
collected in the one and a half years 1 have been following

this issue.



STATE OF ALASKA bill virsion hb 234
1989 LEGISLATIVE SESSION publishd ate

CoVGT FISCAL NOTE

Revision Date: Agency Alfpcteri: A laska RailrOal lorppration

Title: Relating to Stand rdized BRU:
Crossing Permit Agreements
Sponsor: Rep- Miller Components:

Requester:  PCED
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING i FY 89 | FY 90 FY 91 i FY 92 FY 93 FY 94
PEP'ONAL SERVICES i $10.0 S11J.0 1
TRAV 1
CON FACTUAL
SUPPLIES | 1
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING $1U.U JI.u
*ARRC operates on a calendar fiscal year.

CAPITAL

REVENUE

FUNDING: (Thousand? of dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER  ARRC

TOTAL
POSITIONS:
FULLTIME 1
PARTTIME } 1 1
TEMPORARY | ' .

ANALYSIS: (Attacn a separate page if necessary)
This fiscal note is for informational purposes only, as the Alaska Railroad is

not subject to the Executive Budget Act.

(CONTINUED - NEXT PAGE)

Prepared py- _ Larry D. Wood Pnone — = s
Division ~"Taska RailroatTCorporation Date q-iu-tfy
Approved by Commissioner Larry Merculieff -S. Pnone  465-2500

Agency: Department of commerce a Economic Development Qale _

Distribution (by preparer).
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) P»go — !_ of — £

3809D~3/041189a



STATE OF ALASKA LEGISLATIVE SESSION
FISCAL NOTE

ANALYSIS:

The legislation requires the Alaska Railroad Corporation (ARRC) to develop a
new railroad crossing permit form by January 20, 1990. Development of a new
form will cost approximately $8,000 to $10,000. The existing form will be
revised by real estate staff and reviewed by attorneys. Revision costs will vary
sharply if public comments are to be solicited as a result of an extensive hearing
process. Once the form is authorized by legislative action or inaction, the bill
next requires renegotiation of all railroad crossing permit agreements. There
are approximately 273 crossings under permit to federal, state, university and
private entities which would be affected by this requirement. EXisting
agreements have been negotiated ever the course of many years and involve
many different permittees. Consequently, a real estate leasing specialist
position would Dbe added to commit full-time personnel resources to ‘he
enormous task of renegotiating all of these agreements within a 12-month
period. The engineering department will commit the equivalent of one-half man
year of time to various levels of internal review, comment, and analysis. The
estimate includes the expenses associated to an additional leasing specialist
position and associated benefits, legal and engineering review, and printing,

word processing, and supply costs.

The estimate does ast include any other expenses which may be assessed
against the ARRC after a new form is prepared. For example, if, as a result of
legislative review, ARRC is required to pay for signal maintenance costs under
revised permit terms, such costs will accrue at the rate of approximately $3,700
per signalized crossing. *Sight triangle, sign, and road surface maintenance
costs are additional expenses associated with grade crossing which also have
previously been the financial responsibility of requesting agencies. Finally, the
shifting of grade crossing liabilities to ARRC will add less ascertainable, but
certainly significant, costs to the other burdens imposed by this legislation.

3809D
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By: The Railbelt
coalition
Introduced: April 9, 1989

A pproViA® April Sj

A JOINT RESOLUTION Or THE fOUR BOROXM OF ,THE RMLBELT AREA
RELATING TO THE ALASKA RAILROAD CORPORATION

WHEREAS, AS 42.40.910 provide* that the Alaska Railroad

Corporation "exist* for tha henetit o the pecple of the state, for
theﬁ)r we?l-bany and proepecbny, and”Tor th uPprovcmcnt 0% their
d

social and economic conditions,"*: an

WHEREAS, according to AS 42.40.0%?, the Alaska Rai%road
Corporation has a legal existence Indepen ent and Separate r«n the

state; and

whereas, the Alaska Railroad Corporation haa ccnplete and
absolute control over its property; and

request runao T e fits<O, 11" rwoded, DYt Qo6% moh o any nf

1
its profits into the General Fund; and

_WHEREAS, the State Legislature ie considering reducing funds
for municipal assistance, revenue sharino and education: and

WHEREAS, the Alaska Railroad Corporation has previously
maintained its crossings and 1is now taking an antagonistic attitude
with municipalitiaa and prcpOccy ou/n«ra alony its route in relation to

railroad crossings and adjacent property; and

WHEREAS, the Alaska Railroad Corporation provides subsidies
to certain shippers and not others and competes unfairly with
private transportation modes because It does not have 10 pay taxes;

and

WHEREAS, the Alaska Railroad corporation has increased
easement and permit COOS, maintenance coats, in SOre cases, Dlocked

railroad crossings In communities, threatened to close roads unless
crossing maintenance fees are paid, and generally 1is assessing unfair
charges to ccnxinities and local citizens.

A U r~TQre> Th-n
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NOW, THEREFORE, BE IT RESOLVED that If the legislature Asea
.not wish to allow municipalities to tax the Alaska Railroad
Corporation, the Governor or the Alaska Railroad Corporation Board of

Oirectors €ld requested tot
(1) reduce or eliminate the coets of maintaining railroad

croeairg to municipalities and private land omers;
(2) uae Alaska Railroad Corporation profits to maintain

railroad croesirgs.

BE IT fWIHER RE %I_VVeErD thagtg%eple «» |s B% A(! 6|op|0ﬂwall

e senc .to S}eve CBW PO
artment of Cemnunity an Reg|ona ffairs an a||

ommission of the
legislator* representing the Railbelt Coalition.

PASSED AND APPROVED THIS 8TH DAY Cf APRIL, 1989

FAIRBANKS NJORTH RTAR WWXIOH

M UNICIPALITY OT AtfCHORASE

KENAT PENINSULA BOROUGH MATANUSKA-SUSITNA BOROUGH
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ALASKA RAILROAD CORPORATION
P.O. Box 7-2111 « Anchorage, Alaska 99510-7069 m

Contract No. 5881 _
Permit For: Private Road Crossing
ARRC Milepost; 193.56

DOT ID No.: 910 226V

PERMIT

THIS PERMIT, dated , 1987, Is made by and
between the ALASKA RATCRUAD CORPOURATION, a public corporation ot the
State of Alaska formed pursuant to AS 42.40 ("ARRC"), and PACCQ, INC., (check
one) [] a.sole proprietorship or an individual [] a general partnership [] a limited
partnérship [X aFn) Washington corporation (insert state of incorpofation) [| a

governmental unit ("Permitteé").

1. GRANT OF PERMIT. ARRC hereby grants to the Permittee a permit to
struct, reconstruct, operate_and/or maintain-a private road crossing at Milepost
193.56 (the "Famh%") upon ARRC's track right-of-way, communications pole line
ight-0 -wak/, or other property of ARRC, as set forth"on the drawm% attached as
Exhibit A (the "Site"). "The permission herein granted is subject to the terms and

conditions set forth in' this permit.

2. TERM._This permit shall be for a term of five (5) years, c_ommencin%
September 1. 1987 and ending August 31, 1992, ARRC may terminate this permit a
any time on ninety (90) days' written notice.

3. PERMIT EEE. As partial consideration for this permit. Permittee shall
Pa_y an annual fee of four hundred dollars (8400) which is due upon the execution of
his permit and on every September 1 thereafter.

4

. PLANS AND SPECIFICATIONS.

con
93
[

4.1 Permittee's predecessor in interest has constructed the Facility in
the location outlined in red on Exhibit A.

... 4.2 Permittee shall c?_nstru_cth req'onstru%t operate and/or maintain the
Facility in the location shown outlined in "red" on Exhibit'A.
It
4,2 Prior to advertising for bids, issuing amendments and/or issuing a
change order(s) to its contractor for work on any pajt of the Facility covered by this
permit, or prior to commencing any such work itself, the Permittee shall submit to
ARRC for ‘approval all Plans and specificatigns and all amendments, additions or
-orrections thereto, for the original construction and all future modifications of the
f-acility Pergnttee aqrees not to commence any associated work until the aforesaid
approval has been received.
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, 4.3 Permittee agrees that any Facility construction shall be substantially
in accordance with Permittee's plans and specifications as first approved by ARRC.

4.4 Permittee agrees that if, at any time during the term of this Permlt,
ARRC deems it necessary to have additional safety equipment installed for the
protection of its 8assen ers, personnel, or equipment, the Permittee wil|, upon
reguest from ARRC, insfall such equipment or safet¥ devices as are prescribed b
ARRC. Permittee agrees to com Iy with all ARRC standards for side and overhea
clearances, which may be obtained from ARRC.

45 The Standard Specifications for Work on Railroad Property (the
"Standard Specifications”) attached as Exhibit B are incorporated heréin’ by
reference. Permittee hereby agrees that all construction, reconstruction, operation
and maintenance upon ARRC property shall be performed in accordance with the
Standard Specifications and any supplemental conditions required by paragraph 4.6
of this document or by any supplements hereto. Permittee agreés to make the
Standard Specifications  and any supplemental conditions part of all contractual bid
specifications which the Permiftee may publish for work associated with its Facility
covered under this permit. In the event. the Standard Specifications are revised by
ARRC prior to termination of this permit, Permittee agrees that any changes in or
additions to the Facility shall be performed in accordance with such™ revised
ggarrrlﬁiaﬂgeSpeC|f|cat|ons, provided that ARRC has given notice of the change to

ittee.

_ 4.6 Permittee hereby agrees to the supplemental conditions, if any, to
this permit attached as Exhibit C.

. 4.7 If automatic crossing ,signal devices éincluding improved crossing
Protecnon devices required by revised industry standards) are réquired by aRpll_cabIe
aw of regula_tlon, by. railroad industry standards, or by either ‘party, Such signals
shall be Tumi-'hed, “installed and mdintained by ARRC at the expense of the

Permittee.
5, MAINTENANCE OF FACILITY: INSTALLATION CT GATE.

.51 During the term of this Rermlt, the Permittee shall maintain the
Famh% to industry” standards, or to those standards or levels of maintenance
prescribed by federal, state or municipal laws and regulations. If no industry
standards, laws or requlations, exist, then the Permittee shall maintain its Facility to
the satisfaction of ARRC. Sight triangles shall be maintained by Permittee freé of
vegetation and other obstructions to Vision in accordance with’ the table entitled
"Sight Triangle Distance" attached as Exhibit D and as otherwise established and
revised from“time to time by ARRC.

5.2 Permittee shall, within two (2) months of the date of execution of
permit, construct a gate and erect mgna?e at the Facility in accordance with
Eagﬁa E.?G and 2.77 of thé ARRC's Standard Plan attached to this permit as Exhibits
6

PAYMENT FOR WORK.

6.1 Permittee shall pay

a
operation and/or maintenance, including the “cos
whose duties will be to protect the intérests of ARRC and to insure the comp

of the work to the satisfaction of ARRC.

for all Facility construction, reconstruction,
t of ARRC inspectors and flalgrtnen
etion



~ 6.2 Permittee shall reimburse ARRC for all costs in connection with the
granting and o?erano_n of this permit, including but not limited to, labor, materials,
and equipment furnished by ARRC. Such” reimbursement shall be at rates
established by ARRC, and shall be due and payable within thirty (30) days following
the date invoices are submitted by ARRC to the Permittee.

. 6.3 Permittee acknowledges that ARRC has previously performed work in
connection with the construction of the Facility at the request of Permittee’s
predecessor in interest. In further consideration for this permit, Permittee shall pay
ARRC the sum of one_thousand five hundred one dollars ($1,501.00) representing the
labor expended by ARRC in connection with such construction. " Receipt of “such
amount is acknowledged by execution of this permit by ARRC.

/. INTEREST IN RAILROAD PROPERTY.

1.1 1t is understood that the Permittee acquires no interest in or title to
ARRC property by means of this permit, Permittee shall have, at the discretion of

ARRC, "access to” ARRC property for the purpros_e of construction, reconstruction
operation and/or maintenance of the Facility. This shall be done at times which will

not in any way interfere with the operation of ARRC.

. 1.2 ARRC reserves the rg?ht_of ingress to and egress from the Site and
the right to enter any part of the Site, including buildings thereon, for the_purpose
of inspection at any reasonable time, and in timé of emergency. Al inspections will
be coordinated with the Permittee in order to minimize interference with the
Permittee’s activities on the Site.

, 1.3 Prior to the expiration or termination of this Permit, the Permittee
will remove the Facility and other property of Peroittee and restore the Site to its
original condition unless otherwise directed by AF RC. Failure of the Permittee to
doso by the expiration or termination date will result in. ARRC removm_(tq the
Facility “and other property of Permittee and restoring the Site at the Permittee’s
expense, which expense Pefmittee agrees to pay ARRC “upon demand.

8. NON-EXCLUSIVE USE/RAILROAD CONSTRUCTION.

8.1 ARRC reserves the right to grant permission to others to use and
occu%y the Site, provided that said use and occupancy will not, in the opinion of
ARRC, unreasonably interfere with the Permittee's use of the Facility.

8.2 In_the event ARRC finds it is necessary to alter or add to_jts
construction within the Site, the Permittee shall make all alterations to the Facility
necessary to accommodate ARRC's construction without cost to ARRC.

9. INSURANCE AND INDEMNIFICATION.

9.1 . Workers' Compensation. Permittee shall ensure that, with respect to
all personnel performing work on the Facility, Permittee maintains in effect at all
times during the term of this Eermlt, coverage or insurance in accordance with the
applicable laws relating to workers' compensation and employer's liability insurange,
re%ard{%sslof whether “such coverage or insurance is mandatory or merely elective
under the law.



9.2 L|ab|||_tP( Insurance. Prior to construction, reconstruction, operation

and/or maintenance of the Facility, Permittee shall secure such liability insurance
as will protect Permittee and ARRC from and against any and all claims and
liabilities arising out of bodily harm (including death% or property damage that maP/
result from such construction, reconstruction, operation and/or’ maintenance, All
such insurance shall be placed with such, insurers and under such forms of policies as
may be acceptable to ARRC, Without limiting the generality nf the foregoing, such
insurance shall include the following; provided however, that the provisions of this
garagr_aph,shall control over any inconsistent provisions contained in the Standard
pecifications attached hereto:

(a) Comprehensive general liability insurance (including, but not limited
fo, premises-operations, _Rroducts,_ contractual, . broad-form gropert and
Independent, contractors) with a combined single limit per occurrence of not less
than one million dollars'($1,000,000) for bodily”harm (including death) and property

damage.

ile liability insurance (including owned, hired,
imit per occurrence of nof less than five
odily harm (including death) and property

(b) comprehensive
and non-owned) with a combi

O —

damage.

. (c). explosion, collapse and underground damage insurance with a
combined "single limit per occurrence of “not less than  N/A Dollars

(1 )
(d) excess umbrella liability insurance of not less than  N/A  dollars
(i )

. (e) Railroad protective liability insurance,_namin? the Alaska Railroad

Corporation as insured, of not less than one million dollars (81,000,000) per

occurrence for bodily m(Ju(rjy and one million dollars ($1l900’000) per occurrence for
e

property damage; provided that such insurance shall be required only during the
penodgéof_ time during the term of this permit that Permittee is performing “work
on ARRC right-of-way property.

The amounts and types of insurance set forth in this FE)aragraph 9.2 are subject to
review and. reasonable change annually by ARRC. ARRC “shall provide Permittee

written notice of a change sixty (60) days' prior to the effective date.

, 9.3 Evidence of Insurance. Permittee shall deliver to ARRC certificates
of insurance prior to, the construction reconstruction, operation and/or maintenance
of the Facility (or within such further time as ARRC may allow in writing), and such
additional assurance certified by an authorized representative of the™insurer as
ARRC may from time tp time request.

_ 9.4 Additional Insured. Permittee shall ensure that any policies. of
insurance that Permittee carries agamst loss of or damage to property or against
liability for property. damage or bo |F|{y harm that may occur in connection with the
Facility or this permit shall'name ARRC as an additional insured.

95 No Limitation. The requirements of this permit as to insurance and
acceptability ~ to  ARRC ~ of  insurers and  insurance  to  be



maintained by Permittee is_not intended to and shall not in any manner limit or
qualify the lidbilities and obligations of Permittee under this permit,

, 9.6 Indemnity. Permittee shall assume complete liability for any and all
claims_resulting from_the construction, reconstruction, maintenance, operation, use
and existence of the Facility located on, under, or over die Site. Permittee releases
and shall defend, indemnify and hold harmless ARRC from and against all rogaltles,
claims, losses, harm, costs, liabilities, damages, and expenses gzmcludmg, ut not
limited  to, attorneys' _fees?, whether suffered by ARRC or any other person or
entity, in any mannér directly or indirectly arising out of or due to:

. (a). any act, omission, fault, negligence, or strict liaility of Permittee in
connection with or incident to the Facilityor performance of this pérmit;

(b) anK bodily harm (including death) to any person or damage to any
roPerty or to the environment "in_connection with or “incident to the Facility or
performance of this permit by Permittee;

, (c) an%lien or asserted liens upon the property of ARRC arisin_? out of or
in connection with the Facility or the performance of this permit by Permittee;

_ (d) any failure of Permittee to comply with all applicable laws,
ordinances, rules regzulatlons, orders, license*, permits, and other requirements, now
or hereafter in effect, or any governmental authority:;

. (e) any failure of Permittee to secure and maintain insurance as required
by this permit; of

oermit (f) any failure of Permittee to comply with the requirements of this
ermit,

To the fullest extent permitted by applicable law, the provisions of this paragraph
9.6 shall apply regardless of any acts, omissions, fault, negligence, or_strict lid |I|t¥
of any employees or agents of 'ARR ;_PrOV|ded, however, Lliat Permittee shall no
be required by this permit to mdemmg any person against liability for damages
arising out of odily injury or property damage caused by or resulting from the sole
negligence of such person or such person's agents or employees.

10. DEFAULT AND REMEDIES.

10.1 . Default, The occyrrence of any one or more of the following events
shall constitute a material default by Permittee.

_ a?] The failure by Permittee to make anyroayments required to be made_b
Permittee hereunder, as; and when due, where such failure shall continue for a perio
of five (5) days after written notice thereof from ARRC to Permittee;

(b) Except as otherwise provided in this permit, the failure by Permitteg
to observe ‘or perform any of the Covenants, conditions or provisions of this permit
to be observed or performed by Permittee, other than described in paragraph ()
ahove, where such failure shall continue
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for a period of ten (10) days after written notice thereof from ARRC to Permittee:

_ (i?] the making by Permittee of any general arrangement or general
assignment for the benefit of creditors;

) Permittee becomes a debtor in bankruptcy;
i

{
_ Si ) the appointment of a trustee or receiver to take possession of
substantially all of Permittee's assets;

, ﬁiv) the, attachment, execution or other judicial seizure of
substantially all of Permittee's assets.

(c) The discovery b?/ ARRC that any financial statement given to ARRC
by Permittee, any assignee of Permittee, any successor in interest of Permittee or
any quarantor of Permittee's obligation hereunder, was materially false at the time

given.
(d) Vacation or abandonment of the Facility by Permittee.

10.2 Remedies, in ihe event of any material default by Permittee, ARRC
may at any time thereafter, without notice or demand and without limiting ARRC in
the exercise of any right or remedy which ARRC may have by reason of such default:

(a). Terminate Permittee's rights under this permit and ARRC may pursue
other remedies.

{b) Mai itain Permittee's rights under this permit in which case this permit
shall continue in effect. In such event ARRC shall be entitled to enforce all of
ARRC's r%ts and remedies under this permit, including the right to recover the
payments dr> nereunder,

(c). Pursue any. other remedy now or hereafter available to ARRC under
the laws or'judicial deciSions of the State of Alaska.

- 10.3 Late Charges; Interest, if any payment due from Permittee shall not
be received by ARRC when such amount shall be due, then, without any requirement
for notice to Permittee. Permittee shall paz to ARRC all charges and interest as set
(fjorfth I|tn ARRC's credit policy. This late charge does not waive, excuse or cure any

efault.

11 LAWS AND TAXES.

111 This permit is issued subject to all requirements of the laws of the
State of Alaska and _re,%ulatmns of ARRC relating to the granting of privileges on
ARRC lands and facilities.

. 11,2 Permittee shall comply with all applicable laws, ordinances, rules,
re?ulatlons, orders, licenses, permits and other requirements, now or hereafter in
effect, of any governmental authority mcIudmg, ut not limited to, matters of
health, safety, sanitation and the environment. Permittee shall execute and deliver
to ARRC copies of all documents as may be required to effect or to evidence such
compliance. ~ All laws, ordinances, rules, relgula lons, orders, licenses, and permits
required to be incorporated in agreements of this character are incorporated herein
by this reference.
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. 11.3 Unless otherwise specified in this permit, the attachments hereto or
as directed by ARRC, Permittee shall obtain and pay for all permits, inspections,
licenses and “fees and shall furnish all bonds, secun_ty or deposits required to
construct, reconstruct, operate and/or maintain the Facility in accordance with this
permit. Permittee shall advise ARRC in writing and consujt with ARRC prior to
apPIymg for any permit or other authorization from, or entering into any aqreement
with, any governmental authontY with regard to the construction, reconstruction,
operation and/or maintenance of the Facility.

- 114 Permittee agrees to notify ARRC of any claim, demand or lawsuit
arising out of the Permittee's occupation”or use of the Site. Upon ARRC’s request,
the Permittee will cooperate and assist in the investigation and litigation of any
such claim, demand or lawsuit.

115 ARRC maker no specific warranties, expressed or implied, concerning
the title or condition of the Site, including survey, access or SU|tab|I|t¥_for, any Use,
including those uses authorized by this permit. Permittee's use of the Site. is subject
to any and all of the covenants, terms and conditions affecting ARRC's title to"the

Site.

12, LIENS. Permittee shall keep the Site free of all liens, pay all costs for
labor and materials  arising out of any construction or improvements by the
Permittee on the Site, and hold ARRC harmless from liability for anY liens,
mcIudmg{ costs and attorneys' fees. This provision shall not be interpreted to mean
that ARRC in any way recognizes a liability on its part for any such liens.

13, IMPOSSIBILITY OF PERFORMANCE: FORCE MAJEURE

13.1 Defined. The term "Force Majeure” as used herein shall mean an
cause berond_ the control of the parti affectéd which could not be overcome wit
reasonable diligence and effort, mcludlng: Acts of Cod, acts of public enemy,
insurrection, war, blockades, strikes, lockouts, other labor stoppa?e, riots, other
i)_ubhc_ disorders, stoims. landslides, avalanches, floods, washouts,  earthquake,
ightning, civil or military disturbances, restraint by court or public authority,
boycotts, embargoes, or acts of military authorities.

13.2 Procedure for Claim of Force Majeure.

13.2.1 The party assertm? a claim of Force Majeure shall, as soon, as
reasonably practical after knowledge of the start of such Force M-jeure, provide
notice to the other party hereto in wr|t|n% certlfylnh% all available facts and
circumstances surrounding”the occurrence of the Force Majeure, including, but not
limited to; its causes; €xpected duration: efforts to overcome; and the claimed
effect on the party's obligations to perform under this permit.

. 13.2.2 When the Force Ma{eure condition has terminated, the party
claiming the Force Majeure shall, within thirty (30) days of termination, certify in
writing "all available facts and circumstances syrrounding the occurrence ot “the
event, m_clude, but not limited to: its causes: timo of start and end, and duration
of condition: efforts taken to overcome; and the effect on the parties’ obligations, to
perform under this permit. The party shall, upon request, promptly provide
additional documentation of supporting facts and calculations relating to ‘the claim
of Force Majeure.
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15.3 Effect Hereunder. If because of Force Maleure. any party is unable

to carry out any of its obligations under this permit, and if such party shall, as soon
as reasonably practical after knowledge of the start of Force Majeure, give to the
other party notice of such Force Majeure, then the obligations of all parties shall be
suspended” to the extent made necessary by the Force Majeure and during its
continuance; provided, however, the party experiencing Force Majeure shall “take
prompt and reasnnahle action to overcome such causes of Force Majeure and its
operation shall be resumed immediately after such causes have been removed.
Nothing contained in th|s_Paragr_aph shall cause the party affected by the Force
Majeure to submit to what it considers to be an unreasonablé labor agreement.

14, ASSIGNMENT. This permit shall not be ass]|%r_1ed of In any manner
transferred without the rr]mor written consent oLARRC. is shall not b.%.?.onstrued
to Impair or prevent the carrying out by public agencies of responsibilities not
inconsistent with the operation and policies of ARKRC relative to reconstruction,

maintenance or control of the Facility.

.15, NOTICES. Any notice permitted or required to be given hereunder shall be
in writing and either délivered by hand, sent by certified or registered mail, return
receipt réquested, or sent by telegram with confirmed delivery;

(a) If to ARRC, at ALASKA RAILROAD CORPORATION
P.0. Box 107500
Anchorage, AK 99510-7500
ATTN: Director, Real Estate

PACCO, INC.
P.0. Box 759
Tenino, WA 98589
ATTN: Brian Martin

Notice shall be deemed to have been given on the date delivered to the recipient,
regardless of any other date indicated thereon.

16.  NO WAIVER. The failure of ARRC to insist in any one or more instances
upon the strict performance by the Permittee qf any provision or covenant in this
permit shall not be considered as a waiyver or relinguishment for the *uture, and any
such provision or covenant will continue in full force, unless ARRC issues an
authorized written waiver therefrom.

17, VALIDITY OF PARTS. If any Erovisio_n or covenant of this permit is
declared, to be invalid by a court of competent jurisdiction, the remaining covenants
and provisions will continue in full force.

18. INTERRELATIONSHIP OF PROVISIONS. The basic provisions, general
covenants, special covenants, supplements, addendums and drawings contained
herein are essential ,Earts of this permit_and are intended to be co-operative in
deagnatmg and describing the respective r_|(_1hts and obligations of the parties Lo this
Bermn. Should discrepancies appear, specidl covenants govern over basic provisions,
oth of which govern over general covenants, and figured dimensions govern over
scaled dimensionis unless obviously incorrect.

19. 'HEADINGS AND CAPTIONS. The heading and captions used in this permit
have been inserted solely for convenienCe of = reference and  shall

(b) If to Permittee, at



not affect, or be deemed to affect, the meaning of any provision of this permit.

20.  BINDING. S'lbject to the provisions of paragraph 14 above, this permit
shall be binding on the successors and assigns of Permittée and ARRC.

21.. INTEGRATION AND MERGER. This permit sets forth all the terms,
conditions, and agreements of the parties. and supersedes anty previous
understandings or agreements regarding the Facility and the Site, whether oral or
written. No_ modification of this permit is effective unless made in writing and
signed by both parties.

22.  GOVERNING LAW. This oermit and the rights and obligations of the
Partles hereto shall be Poverned by and construed in actordance withthe _aPphcabIe
aws of the State of Alaska and df the United States of America. Permittee shall
not commence or prosecute and su t, proceeding or claim to enforce the provisions
of this permit, to recover damages for breach or default under this permit, or
otherwise arising under or by reason of this ?ermn,_other than in the courts of the
State of Alaska or the District Court of the United States for the District of
Alaska. Permittee hereby irrevocably consents to the jurisdiction of the courts of
the State of Alaska with” venue laid”in the Third Judicial District or the District
Court of the United States for the District of Alaska.

Dated: ALASKA RAILROAD CORPORATION

By:
y Larry J. Houle
Director, Real Estate

Dated: PACCO, INC.

By:
Its:

Attachments fcheck as attached]:

Exhibit A - Map/legal description

Exhibit B - Standard Specifications

Exhibit C - SupDlementai Conditions

Exhipit D - Sight Triangle Distance

x  Exhibits E and F - Pagés 2.76, 2.77, ARRC Standard Plan

> X<

>
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P.O. Box 7-2111 « Anchorage, Alaska 99510-7069

Contract. Nn. 5719

Permit For. Two_ Public Road Crossings,
Public Roadway and Bicycle
Path

ARRC Milepost: | %Cross Wav  St)

9 (8th Ave) an

! to G-16.76 (8th

0 Grange)

15.
16.
16.
VE.

[SCY IOy

G
C
G
A

—

PERMIT AND CONSTRUCTION ACREFMENT

THIS PERMIT (herein called "this Permit") is made this day of
[vi.ja',! 1 by and between the ALASKA RAILROAD

C Ao oH .
CORPORATION (herein called "Permﬂtor"l, whose principal place rf business is
P.0. Box 107500, Anchorage, Alaska, 99510-7500, and CITY OF NORTH POLE,
herein_called "Permittee");” whose principal place of business is P.0. Box 55109,
orth Pole. Alaska, 99705.

WITNESSETH:

Railroad hereby (I;rants Lo the Permittee a permit to construct, reconstruct,
operate and majntain two at-qrade public road crossmgs_ at Milepost G-15.77 éCross

ay Street) and G-16.39 (0th” Ave.); hicycle path crossing the Railroad's tracks at
Milepost. G-16.39 (8ch Ave.) and a public roadway within the Railrpad's right-of-way
from Milepost G-16.37 to G-16.76 (8th Avé. to Grange), (herein Tcalled the
"_faC|I|t¥"), upon Railroad's track right-of-way, —communications. pole line
right-ot-way, or other property of Railroad, as design-ted on the print attached
hereto, which b}/ this reference is made a part. hereof. The permission herein
granted i* subject to the following terms and conditions:

1, TERM

This permjt shall be for a term of TWENTY (201 YEARS, commencing
JUNE 1,.1985. "Provided, however, that this permit may be terminated at any time
bg P.ermltteF 0f bg Railroad should Permittee fail to comply with the terms and
conditions of this permit.

2. PLANS AND SPECIFICATIONS

, a, . Permittee shall construct tho facility in the location shown outlined
in "red" on the print attached hereto.

WA*; TVFP” VFoiDGD BY
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b.  Permittee agrees that the facility constructi’n at Milepost G-16.39
shall be performed in accordance with State of Alaska’s plans and specifications
dated March 3. 1985. ARRC Contract No, 5718 with the State of Alaska, and that
the facility construction_at Mllepost G-15.77 (Cross Way_ Street) and the public
roadway from Milepost G-16.37 1o G-16.76 (8th Ave. to Grange) be performed in
accorddnce with the Permittee's plans and specifications dated July, 1986.

c. . Prior to advertising for bids, issuing amendments and/or |ssumgn_a
change order(s) to.its contractor for work on any part of the facility covered by this
permit, the Permittee shall submit to Railroad's Chief Engineer for approval all
Plans and specifications and all amendments, additions or_corrections mereto, for
he original construction and all future modifications. Permittee agrees not to
commence any associated work until the aforesaid approval has been recgived.

3. PERMIT FEE

As consideration for this, Permit, Permittee agrees to pay a TWO
HUNDRED DOLLAR ($200.00) administrative fee per annum payable ANNUALLY in
advance on JANUARY 1of each year to the ARRC.

4. WORK BY THE PERMITTEE

_ Permittee shall perform, at its own expense and in accordance with the
prior-approved plans and specifications, all work associated with this permit,
excepting such work as maY be performed by Railroad at the expense of the
Permittee, as hereinafter set torth,

5. MAINTENANCE OF FACILITY

_ During the term of this permit, the Permittee shall maintain the facility
to industry standards, or to those standards or levels of maintenance prescribed b
federal, state or municipal laws_and regulations. If no indystry standards, laws. or
requlations exist, then the Permittee shall maintain its facilitie$ to the satisfaction

of Railroad.
6.  PAYMENT FOR WORK

~a  Permittee shall pay for all facility construction, reconstruction,
operation and maintenance, including the cost of Railroad inspectors and flagmen
whose duties will be to protect the interests of Railroad and to insuré the
completion of the work to the satisfaction of Railroad.

b, Permittee shall_ reimburse Railroad for all costs in connection with
the _granting of this permit, including but not limited to, labor, materials, and
equipment furnished be Railroad. Such reimbursement shall be at rates established
by Railroad, and shafl be due and payable within thirty (30) days following the
réceipt of invoices submitted by Railroad to the Permittee.

1. INDEMNITY

Permittee shall indemnify and save harmless Railroad from and against all
losses and all claims, demands, payments, suits, actions, recoveries, legal expenses
and judgments of every nature and description made, brought or recovered against
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Railroad by reason of any act or omission of the Permittee, its bidders, contractors,
subcontractors, agents or employees, in the execution of work or in guarding the
same. Permittee “shall assume complete liability for any and all claims resulting
from. the construction, reconstructjon, maintenance, use and existence of the
facility located on or over the Rermn area. _This, provision shall nnt he interpreted
to mean that the Permittee shall assume liability for the negligence of railroad
employees while acting within the scope of their employment.

8. ASSIGNMENT

_ . This permit shall not be assigned or in any manner transferred without the
?rlor written consent of Railroad. This shall not_be construed to impair or prevent
he carrying out by public_agencies of responsibilities. not inconsistent with the
oPeratlon and policiés of Railroad relative to reconstruction, maintenance or control

of the facility.
9. INTEREST IN RAILROAD PROPERTY

_ It is understood that the Permittee acquires no interest in or title, to
Railroad property by means of this permit. Permittee shall have, at the discretion
of Railroad, aCcess to Railroad property for the purpose of construction,
reconstruction, operation and maintenance of the facility. This shall be done at
times which will not in any way interfere with the operation of Railroad.

10.  FUTURE PERMITS/EASEMENTS

Railroad reserves the right to grant permission to others to use and
occup_Y the permit area, provided that said use and occupancy will not, in the opinion
of Railroad, unreasonably interfere with the Permittee's use of the permit area.

1. FUTURE RAILROAD CONSTRUCTION

_In the event Railroad finds it is necessary to alter or add to its
construction within the permit area, the Permittee shall make all alterations to the
facility necessary to accommodate Railroad’s construction without cost to Railroad.

12. AUTOMATIC CROSSING PRDTEC.ION (Applies only to Highway and
Public Road Crossing Permits)

_ If automatic crossin(ﬁ signal devices are required by either party, such
signals shall be furnished, installed and maintained by Railroad at the expensé of the

Permittee.
13, SAFETY EQUIPMENT

_ Permittee agrees that if, at any time during the term_ of this permit,
Railroad deems it necessary to have additional safety equipment installed for tho
protection of its passengers, personnel, or equipment, the Permittee will, upon
request from Rallroad, inStall such equipment or safety devices as are prescribed by
Rallroad, Permittee agrees to comply with all Railroad standards for side and
overhead clearances, which may be secured from Railroad's Chief Engineer.
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14, REMOVAL OF FACILITIES

_ Prior to the expiration or termination of this Permit, the Permittee will
remove its facilities and restore the permit area to its original condition. Failure of
the Permittee to do so by the expiration or termination date will result in Railroad
romoving 3aid facilities and restoring tho_pormit aroa at tho Pormittoe’c oxponso,
which expense Permittee agrees to pdy Railroad upon demand.

15 INTEGRATION AND MERGER

_ This permit sets forth all the terms, conditions, and agreements of the
parties and supersedes any previous understa_n_dlntgs or agreements  regarding the
premises, whether oral or’ written. No modification of this permit is effeCtive
unless made in writing and signed by both parties.

16.  INGRESS/EGRESS

. Railroad reserves the right of ingress to and egress from the premises and
the right to enter any part of the premises, including byildings thereon, for the
purpose of inspection” at any reasonable time, and in time 0f emergency. All
m_sRecnons will be coordinated with the Permittee in order to minimize interference
with the Permittee's activities on the premises.

17, SECURITY OF AGREEMENT

a. Railroad warrants that no person or selting agency has been
em(i)loyed or retained to. solicit or secure this permit upon an agreement or
understanding for a commission, ercentaq,e, brokerage or contingent fee, excepting
bonafide employees or bonafide established commercial o selling agencies
maintained by Railroad for the purpose of securing business. For breach or violation
of this warranty, the Permittee shall have the fight to annul this permit without
liability for the annulment_or, in its discretion, to deduct from the permit fees or
considération, or otherwise recover, the full amount of such commission,
Rer,centa_ge_, brokerage or contingent fee. (Licensed real estate agents or brokers
aving listings on property for rent, in accordance with general blsiness practice,
and Who have not obtaired such [icenses for the sole purpose of effecting this
?ﬁ_rmlt, m?y be considered as bonafide agencies within the exception contaifed in

is clause).

b. ~ No member of or delegate to congress, or resident commissioner
%Hall ]pe entitled to any share or part of this permit, or to any benefit that may arise
erefrom.

18.  EXECUTION 9Y RAILROAD

This permit is of no effect until it has been signed by an authorized
representative of Railroad.

19.  DISCRIMINATION

Permittee covenants and agrees that discrimination on the grounds of
race, color, religion, national oan, ancestry, age or sex will not be permitted
against any patron, employee, applicant for eniployment, or other person or group of



persons In any manner Erohibited by federal or state law. Permittee recognizes the
right of Railroad to take any action necessary to enforce this covenant,” including
actions required pursuant to dny federal or state law.

20.  LAWS AND TAXES

a.  This permit_is issued subject to all requirements of the laws of the
State of Alaska and reg?,ul_atlons of Railroad relating to the granting of privileges on
Railroad lands, and facilities.

~ b, At no expense to Railroad, the Permittee will conduct all activities
or business authorized by this permit in compliance will all apfphcable federal, state
and local laws, ordinancés, rules and regulatipns now qr hereafter in force, including
but not limited to matters of health, safety, sanitation and the environment.
Permittee must obtain all necessary licenses and permits, pay all fees and charges
assessed under applicable public statutes or ordi lances.

. .  Permittee agrees to notify Railroad of any claim, demand or lawsuit
arising out of the Permitteé's occupation or use of the premises. Upon Railroad's
request, the Permittee will cooperate and assist in the investigation and litigation of
any such claim, demand or lawsuit.

. d.  Railroad maker no specific warranties, expressed or implied,
concerning the title rr_condition of the proPerty, including surve}/, access or
suitability” for any use, including those uses authorized by this permit. Permittee
takes .thé premisés subject to dny and all of the covenants, terms and conditions

affecting Railroad's title to the premises.

21, LIENS

Permittee shall keep the premises free of all liens, pay all costs for labor
and materials ansmq out nf any construction or Improvements by the Permittee on
the premises, and hold Railroad” harmless from liability for any liéns, including costs
and attorney fees. This provision snail not be interpreted to mean that Railfoad in
any way recognizes a liability on its part for any such liens.

22. NO WAIVER

_ The failure of Railroad to insist in any one or more instances upon the
strict performance by the Permittee of any provision or covenant in this permit
shall, not be consideréd as a waiver or relinguishment for_the future, and any such
provision or covenant will continue in full force, unless Railroad issues an authorized

written waiver therefrom.
23. MODIFICATION

Railroad may modify this permit to meet the revised requirements of
federal or state grants or to conform to the requirements of any revenue hond
covenant to which"the Stato of Alaska is a party. Provided, that a modjfication may
not act to reduce the rights or privileges granted the Permitteo by tnis permit nor
act to cause the Permittee financial loSs.
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24, VALIDITY OF PARTS

, If any provision or covenant of this permit is declared to be invalid by a
coui. of competent jurisdiction, the remaining covenants and provisions will
continue in full force.

25. INTERRELATIONSHIP OF PROVISIONS

The basic provisions, general covenants, special covenants, supplements,
addendums and drawmgs containéd herein are gssennal_ﬁarts of this permit %nd are
Intended to be co-operative, In designating and describing the respective rights and
obligations of the parties to this agreement, Should discrepancies appear, special
covénants govern over basic. provisions, both of which  govern over general
covenants, and figured dimensions govern over scaled dimensions unless obviously

incorrect.
26.  IMPOSSIBILITY OF PERFORMANCE

~In the event any cause not due to the fault or negligence of either the
Permittee oy Railroad renders the premises unusable or makes the Performanc_e of
this permit |m?033|ble, this permit may be terminated by either party upon written
notice to the other party.

21. NOTICES

, Any notice required by this permit must be hand delivered or sent by
registered or certified mail to thé appropriate ,partﬁ at the address set forth on pa%e
one of this permit or to any other address which the parties subsequently designate

in writing.
28.  STANDARD SPECIFICATIONS ON RAILROAD PROPERTY

, a.  The attached Standard Specifications for Work on Railroad Property
are incorporated herein by refere

b Permittee hereb% .agrees that all construction, reconstruction,
operation and maintenance upon Railroad property shall be performed in accordance
with the Standard = Specifications for “Work “on Railrpad  Property and any
supplemental conditions required by paragraph 3 of this document™ or by any
supplements hereto.

_ c.  Permittee agrees to make said Standard Specifications for Work on
Railroad Property and supplemental conditions part of all contractual _bid
specifications which the Permittee may publish for work associated with its facility
covered under this permit.

0. Any changes in the insurance provision in Section 3 of the Standard
Specifications for Work on Railroad Property myst be complied with on the next
anniversary date of the Permittee’s insurance policy following date of notification
of change 1n Section 3,
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29, SUPPLEMENTAL ITIONS TO THE STANDARD SPECIFICATIONS
FOR WORK ON RAI PERTY

Permittee hereby agrees to the following supplemental conditions to the
Standard Specifications for'Work on Railroad Property included herein:

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first above written.

A
N

ALASKA RAILROAD CORPORATION

Dated: / O
USrry J. Houle,
ADirector, Real Estate
CITY OF NORTH POLE
Dated
ItS:
STATE OF ALASKA )

SS
THIRD JUDICIAL DISTRICT )

IThe foregoing instrument was acknowledged before me this 10 day of

\Jip Jo A élh~A 1907 . b%/ Larry J. Houle, Director of Real Estate, of the
Alaska Railroad Corporation,, a public corporation created oy Alaska Statute 42.40,
on behalf of the corporation.

AGOTMJjun, Q,
Notar Pujnﬂg In a%d_ for Alaska .
My Commission expires:  t'Jj-01
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STATE OF (/ fcuilra™ )
JUDICIAL DISTRICT )

Tbb foregoing instrument ,was acknowledged before me Jthis T day of
19c'7 . Y C™'o»lc/TA, of
vi»> A cg At-1A* Cyfrc* a »/ 2a/**<p<yu. O
corporation, on behalf of thfe cbrporation. . v

Vo cCArdck- \/ K-tA -te*al
Notary Public in and for 1/ /I 7>
My Commission expires: ¢/ J fi /9n



ALASKA RAILROAD corporation

T.0. Box 7-2111 < Anchorage, Alaska 99510-7069

January 4, 1987

Mr. David T. Bloom
Prolect Manager

State of Alaska, DOT/PF
Northern Region

2301 Peger

, 0ad
Fairbanks, Alaska 99709-6394

Re: Eic();hth Avenue Grade Crossing Signalization
DOT/PE Project No. RRP-25318)/64017, ARRC MP G16.39
ARRC Contract No. 23-87-018, ARRC Permit No. 3719

Dear Mr. Bloom:
Enclosed are two copies of the Automatic Crossing Signal Construction Agreement,

Please execute both originals and return the originals to me at;

Alaska Railroad Corporation
Ené,]meerm De8artment

P.0. Box 10750

Anchorage, Alaska 99510-7500

An original_Agreement will be returned for your files when the Agreement is fully
executed. Thank you for your prompt attention and cooperation in this matter.

Sincerely,

Francis C. Weeks, P.E. i
Chief Engineer

Enclosures: 2 copies of Automatic Crossing Signal Construction Agreement

cc.  City of North Pole
Contract No. 23-87-010
Permit No. 5719
Work Order 1/25399
Work Order 1/21899

001 IE
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ALASKA RAILROAD CorrPORATION

P.O. Box 7-2111 » Anchorage, Alaska 99510-7069

ARRC Contract No. 23-87-018

DOT/PF Prohect f/RRP-2(31)/64

Project: 8th Avenue Grade
. Signalization

ARRC Milepost G16.39

AUTOMATIC CROSSING SIGNAL CONSTRUCTION AGREEMENT

f

efein Teferred 10 as "ARRC™ and
RANSPORTATION AND PUBLIC FAC
9709-6394, nereinafter referred to as "D

WITNESSETH:

0
h
1
9

0171
Crossing

day

LROAD TORPORATION.
ALASKA, DEPARTMENT OF
2301 Peger Road, Fairbanks, Alaska

REAS, the following contract has been signed for the right to construct

L WH%
and maintain roa Crossings.
PERMITTEE PERMIT NO. ROAD NAME ARRC MP.  AAR-DOT

City of 8th Avenue,
North Pole 5719 North Pole G16.39 868-463-X

qnals, and ovde. g protsctin F DGR Rohtacy d
signals, and provide_flag protection for contractor in accordance
SLﬂ)mnted%y fhe DOT}PFg. P

accordance with the permit liste

NOW_ THEREF

WHEREAS, imqro

th

. OR
recited, the ARRC and DOT/PF hereby agree as follows:

INV. I

ARRC, to construct automatic crossing

with plans

ve(lnents made under this agreement will be maintained in
ted above.

E, of and in consideration of the mutual covenants herein

1. Plans and specifications for this proé)ect are being developed. A

condition precedent to ana(hrights or 0

ligations accruing under this

agreement is the ARRC Chier Engineer's”final approval in writing of
DOT/PE final plans and specifications (which may ho withheld at"the

Chief Engineer's sole discretion).



Under the terms of this agreement, DOT/PF or DOT/PF through its
contractors) will;

a. Perform all clearing required for sight triangles.

b.  Provide and install the load center and all conduit (except conduit
from controller base to J-Box No. 1) and junction boxes for the
railroad warning system and provide power to the S|?nal
controller panel. Electrical wor  for the_signal system shall’ be
coordinated with the ARRC. Mana_?er Telecommunications &
Signaling to assure power is_available for operation of the
crossing signals and gates per ARRC schedule.

c. Construct embankment widenings for signal/gate bases and
con%truct an approach for access to the” controller and load
center.

d. Be responsible_ for all traffic control and construction signing
except for railroad flag_protoctior. and railroad signals which are
the responsibility of ARRC.

Under the terms of this agreement, the ARRC will;

a.  Furnish and install signals, gates, controller and controller base,
and wire the railroad warning system from controller to J-boxes
to signals and gates.

b.  Provide all railroad flag protection for the project.
Standard Specifications for Work on Railroad Property.

a.  ARRC Standard Specifications for Work on Railroad Property as
modified in the advertised specifications for the subject project,
Section 107-1.08, Railroad Highway Provisions, "are herehy
IAné:rOer r(r)]rearhed herein and by this Teference made a part of this

Reimbursement:

a.  DOT/PF will reimburse the ARRC for costs of all services, labor
and materials furnished by the ARRC. for the aforesaid project,
Reimbursement for overfiead, material handlmlg and equipment
rates will be based _uRon the audited rates in effect at the time
the work is accomplished.

b.  Billing Brocedures will be as established by ARRC and approved
by the DOT/PF.

c. Volume 1, Chapter 4, Section 3 an

2 Subsection | of the Federal-Al
also apply where applicable.

d.  ARRC estimated completion date is dependent upon DOT/PF
Contractor. Billing will be made during the project with final
billing to be made within 90 days after project completion.

d Volume 6, Chapter 6, Section
d Highway Program manual will
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5. Reimbursement:
Continued...

e. ARRC estimate for this_work is $87,316 based upon 1988
construction costs and 1987 overhead rate.

f, Ci*)( of North Pole wijll pay for signal maintenance costs directly
to the ARRC as provided for in Permit 1/5719,

ARRC WORK ORDER

PROJECT

CODE EXHIBIT AMOUNT

25599  MP G16.39 Crossing Signal (8th Avenue 1A

21899 Railroad F|a19 Protegctign | ) 2 8%"_(1)240
OTAL $87.316
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IN WITNESS WHEREQF, the parties hereto have executed this Agreement as of the

day and year first above written.

APPROVED:
FEDERAL HIGHWAY ADMINISTRATION
BY:

THE ALASKA RAILROAD CORP.

BY:

VICE PRESIDENT, OPERATIONS
DATE
ATATF Al A'IWA

DF Al
DEPARTMENT OF TRANSPORTATION &
PUBLIC FACILITIES

BY:
TITLE:.
DATE:

CITY OF NORTH POLE
BY:

TITLE:.

DATE:

TITLE:.
DATE;
EXHIBITS: 1A, Project Estimate, Install Gates/Signals
|B, Materials List _ _
2, Project Estimate, Railroad Flag Protection
001 IE
cC. Work Qrder 1/25599
Work Order 1/21899
Permit No. 5719



EXHIBIT 1A
ALASKA RAILROAD CORPORATION
ENGINEERING DEPARTMENT
Project Estimate Sheet
December 10, 1987
Project #25599 Project Title Install Signal Gates 8th Avenue. North Pole. Alaska

Description of Work: Install post mounted gates and motion predictor controller at 8th
Avenue, North Pole, ARRC MP G16.39

Average base hourly rate  $22.00 x Est Hrs 450 = 9,900.00

Total base hourly pay $ 9,900.00
Aqgreed Overhead FY 88 - 160.00% of total base hourly rate 15.840.00
Per Diem and Travel . 1,800.00
Vehicle Rental 1,600.00
Contractual Services - Boom truck and backhoe 600.00

Materials - Post mounted gates with flashing lights, motion
predictor controller, bonds, chargers, wire, and

miscellaneous material 48.450.00
12% Material Handling 5,814.00
ARRC Equipment - Trencher 400.00

Total Estimated Cost 8-4.404.00



EXHIBIT 2
ALASKA RAILROAD CORPORATION
ENGINEERING DEPARTMENT
Project Estimate Sheei:
December 10, 1987
Project 1121899Project Title Install Signal Gates 8th Avenue, North Pole. Alaska

Description ofWork: Provide Railroad flag protection for installation of post mounted
gates and motion predictor controller at 8th Avenue, North Pole,
ARRC MP G16.39

Railroad flagging rate $14.00 x Est Hrs 80 = $1,120.00

Total base hourly pay $1,120.00

Agreed Overhead FY 88 - 160.00% of total base hourly rate 1,792.00
** 2.912.00

Total Estimated Cost
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VLASKA RAILROAD corporation

Box 107500* Anchorage, Alaska 99510-7500

April4,1989
I
The Honorable Carleta Lewis.

Mayor

City of North Pcle
P.0.Box 55109

North Pole, Alaska 99705

Dear Carleta,

Over the past few months the Alaska Railroad and the C|ty of North Pole
have been unable to agree on the specifics of our railroad h|?hway
crossings permits, especially regarding 8th Avenue. We would like to
resolve™this issue, and I'm sure you would, too.

Therefore, we have asked that a representative from the State
Ombudsman's Office review the matter and act as an.impartial third party
to evaluate both our positions, We have asked specifically that your
concerns about crossm% liability and maintenance fees be reviewed.

| hope the City of North Pole will accept this idea as a starting point for
resolva our differences regarding ra|Iroad/h|ghwa?/ crossings and that
You will"participate in the P_rocess. I'm sure you will receivean inquiry
rom the Ombudsman's Office soon.

Attached is a copy of a news release we are issuing today to announce
the pending review bg the State Ombudsman. If you havé any questions
or comments, | would welcome an opportunity to discuss them with you.

Sincerely,

P.G, Turpin , _
President and Chief Executive Officer

cc. Sen. Jack B. Coghill
Rep. Mike Miller



