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BUSINESS VALUATION RESUME
Addendum to Porsonal Resume

mCAXIQH

lindonwood College - St. Charles, MO: Business valuation courses,
accredited. (1907)

A fillidaJfcEL fclio ..Va.Luatlgqjv®*C_Sm&U Businesses for th« Trial Crta
of the State of Alaska. Unpublished work by James M. Preston,
CPA. October, 1987, 32 page3. A history of significant
valuation casco before the California, Washington, and Alanka
supreme courts. Includes analysis and recommendations based on
current valuation authorities. Updated for Alaska annually and
distributed to interested attornoys and CPAs.

Continuing professional education courses:
Valuation of Businesses: California CPA Foundation.
CPA a3 a Valuation Advocate in Divorce, Estate, and Gift Tax:
Alaska Society of CPA"s.
Forensic Accounting: California CPA Foundation.
Considerations in Buying ad Selling a Business In Alaska:
National Business Institute - Anchorage.
Valuation of Closely Held Businesses: Rainier Bank, Anchorage.
Three self-study AICPA courses in business valuation.
Subscriptions:
Valuation. Journal of the American Society of Appraisers.
Business Valuation Re lew. Journal of the Business Valuation
Committee of the American Society of Appraisers.
Lexis/Veralex 2. computer databases that include all U.S.
and state court cases*
Comprehensive business valuation library, 1including the leading
authorities.

ftfiim iflS a

American Institute of Certified Public Accountants (AICPA)
American Society of Appraisers (ASA) - Business Valuation

PROFESSIONAL .EXPERIENCE

Numerous valuatione of small businesses since 1984 for buy/sell
purposes. Most work referred to us by national CPA firms in
Anchorage. Mostly retail, construction, real estate development,
with various other types of businesses.

several valuations of small businesses for litigation purposes.
All settled before trial. Most were personal service firms.

Several valuations performed for personal business purchaso
purposes 1in personal service and retail areas.
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March 17, 1989

Max Gruenberg
P.0. Box V
Juneau, Alaska 99811

RE: House Bill #195

Dear Max,

The undersigned would appreciate your support of
house bill #195. The Alaska Supreme Court, 1in it"s January
1989 decision in Moffett v Moffett, emasculated the ability
of the non-working spouse to obtain a fair settlement when
the nusband is a professional who has career assets. House
bill S195 will go a long way toward remedying this injustice,

Very truly yours,

G. R. Eschbachcr
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LEGISLATIVE AFFAIRS AGENCY

M E£EMORAM D UM March 29, 1989

SUBJECT: Technical changes
CSHB 195(Judiciary)

TO: Representative Peter Goll, Co-Chair
Representative Max Gruenberg, Co-Chair
House Judiciary Committee

FROM: Terri Lauterbach
Legislative Counsel

Enclosed is CSHB 195(Judiciary).

As you know, when preparing CS*s for bills originally draft—
ed by the AG"s office, we review the entire bill to ascer—

tain if there 1is a need to make technical changes. Because
of that review, | have made the following changes:
(1) | have deleted the phrase "as defined in AS 25.24.350"

where it has been used in relation to "career assets";

since the definition enacted in bill sec. 17 applies to all
of AS 25.24 and all sections of the bill are in AS 25.24, it
is improper to use the phrase "as defined in AS 25.24.350"
every time the term 1is used;

(2) I have mode more consistent the language referring to
spousal maintenance and property division; in AS 25.24_-
200(b)(2), 25.24.220(d)(3), and 25.24.220(g), | have used
the type of phrasing used by the AG"s "a AS 25.24.230(a)(2)
and (b)(3) 1in relation to career assets, ;.e., | moved the
phrasing to the end of the paragraph; that phrasing 1is more
readable and 7Yess ambiguous in that position than when the
phrasing is inserted within the preceding series of items;

3) I slightly changed the wording of the new language at
the end of AS 25.24.200(a)(3) for grammatical reasons;

(4) 1 changed the wording in the second sentence to AS 25.-
24 _.220(b) for clarity.



I also note the following points for your further consid—
eration :

(1) AS 25.24.200(c) uses the career assets language to
modify only spousal maintenance, not property division; al—
most every other section says that both the division of
property and the award of spousal maintenance must take into
consideration career assets;

(2) AS 25.24.210(e) states only that the agreement on
spousal maintenance must take 1into consideration career as—
sets; again, unlike many other sections, the division of
property language is not modified by the career assets lan—
guage;

(3) The requirement that career assets be considered
seems misplaced in AS 25.24.200(b)(2); AS 25.24.200(b)(2)
only pertains to situations where a petitioning spouse has
been unable to ascertain the whereabouts of the other
spouse; no awards or property divisions are made under this
paragraph.

Please let me know if | can answer questions about these
changes or if | can be of further assistance.

TL:gcC

WKG8/083

Enclosure
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go0949hE,
| .auterbach
3/29/89
Original sponsor: Rules/Governor

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE
) CS FOR HOUSE BILL NO. 195 (Judiciary)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6I For an Act entitled: "An Act relating to divorce, dissolution, and annul —
; ment, and amending Rule 84(a), Alaska Rules of Civil
8 Procedure."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 | * Section 1. AS 25.24.100 1is amended to read:
1 Sec. 25.24.100. RESIDENCY OF MILITARY PERSONNEL. A person
1 serving in a military branch of the United States government who has
13 been continuously stationed at [IN] a military base or installation in
1l the state for at least 30 days is considered [A PERIOD OF ONE VYEAR

SHALL BE DEEMED] a resident [IN GOOD FAITH] of the state for the
E: purposes of this chapter [AS 25.24.010 - 25.24.180].
17' * Sec. 2. AS 25.24.140 1is repealed and reenacted to read:
18 Sec. 25.24.140. ORDERS DURING ACTION. (@) During the pendency
191 of the action, a spouse may, upon application and in appropriate
201 circumstances, be awarded expenses, including
’1 (1) attorney fees and costs that reasonably approximate the
2 actual fees and costs required to prosecute or defend the action;
» @) reasonable spousal maintenance, including medical
o expenses; and
- 3) reasonable support for minor children in the care of
26 the spouse, if there is d legal obligation of the other spouse to
. provide support.
28 | (b) During the pendency of the action, wupon application,
- spouse is entitled to necessary protective orders, 1including orders

-1- CSHB 195 (Jud)
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(1> providing for the freedom of each spouse from the
control of the other spouse?

(2) restraining each spouse from subjecting the other
spouse or another person living in the household to domestic violence,
as defined in AS 25.35.060;

(3) directing one spouse to vacate the marital residence or
the home of the other spouse;

4 restraining a spoube from communicating directly or
indirectly with the other spouse;

(5) restraining a spouse Tfrom entering a propelled vehicle
in the possession of or occupied by the other spouse? and

(6) prohibiting a spouse from disposing of the property of
either spouse or marital property without the permission of the other
spouse or a court order.

(©) After a hearing, if both parties agree, the court may also
order that the parties engage in personal or family counseling or
mediation. In ohe order, the court shall provide for the payment of
the costs of the counseling or mediation.

* Sec. 3. AS 25.24.160(a) 1is amended to read:

() In a judgment in an action for divorce or action declaring
marriage void or at any time after judgment, the court may provide

D) for the payment by either or both parties of an
of money or goods, in gross or installments that may include cost-
of-living adjustments, as may be just and proper for the parties to
contribute toward the nurture and education of their children, and the
court may order the parties to arrange with their employers for an
automatic payroll deduction each month or each pay period, 1if the
period is other than monthly, of the amount of the installment? 1if the

employer agrees, the installment shall be forwarded by the employer to

CSHB 195 (Jud) -2-
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the clerk of the superior court that [WHICH] entered the judgment or
to the court trustee, and the amount of the installment 1is exempt from
execution;

(2) for the recovery by one party from the other of an
amount of money for maintenance, in gross or in installments, as may
be just and necessary without regard to which of the parties is in
fault; an award of maintenance must take into consideration the extent
to which each spouse contributed to the acquisition of career assets;

3) for the delivery to either party of that party®"s per—
sonal property 1in the possession or control of the other party at the
time of giving the judgment;

(4) for the division between the parties of their property,
including retirement benefits, whether jJoint or separate, acquired
only during marriage [COVERTURE], 1in a just [THE] manner [AS MAY BE
JUST,] and without regard to which of the parties 1is in fault; howev—
er, the court, 1in making the division, may 1invade the property, Iin—
cluding retirement benefits, of either spouse acquired before marriage
when the balancing of the equities between the parties requires Iit;
and to accomplish this end the judgment may require that one or both
of the parties assign, deliver, or convey any of their real or person-—
al property, including retirement benefits, to the other party; a
division of property must take 1into consideration the extent to which
each spouse contributed to the acquisition of career assets

[(6) TO CHANGE THE NAME OF ONE OF THE PARTIES].

* Sec. A. AS 25.24 is amended by adding a new section to read:
Sec. 25.24.165. CHANGE OF NAME IN DIVORCE OR ANNULMENT. (@) In
a judgment in an action for divorce or action declaring a marriage
void, the court may change the name of either of the parties.

(b) If a party seeks a change of name to a name other than a

-3- CSHB 195(Jud)
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prior name, the court shall set a date for hearing not less than AO
days after filing of th? action. Notice of the application for a
change of name to a name other than a prior name and the date of the
hearing shall be published once each week for four consecutive calen—
dar weeks before the hearing in a newspaper of general circulation in
the judicial district. The court may also require posting of the
notice at locations it considers appropriate. The court shall by
judgment authorize the party to assume the new name not Iless than 30
days after issuance of the judgment, if the court is satisfied that no
reasonable objection exists to assumption of the new name. Within 10
days after 1issuance of the judgment the party shall publish notice of
the approval of the name change in a newspaper of general circulation
in the judicial district. The court may also require the posting of a
copy of the judgment.
* Sec. 5. AS 25.24.200 1s amended to read:

Sec. 25.24.200. DISSOLUTION OF MARRIAGE. (a) A husband and
wife together may petition the superior court for the dissolution of
their marriage under AS 25.24.200 - 25.24.260 1if the following con—
ditions exist at the time of filing the petition:

¢)) incompatibility of temperament has caused the irremedi—
able breakdown of the marriage;

(2 if there are minor children of the marriage or the wife
is pregnant, and the spouses have agreed on which spouse or third
party is to [SHALL] be awarded custody of each minor child of the
marriage and the extent of visitation, 1including visitation by grand—
parents and other persons, if in the <child"s best interests, and
support to be provided on Che children®s behalf, whether the payments
are to be made through the child support enforcement agency and the
tax consequences of that agreement;

CSHB 195(Jud) -4-
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3) the spouses have agreed as to the distribution
jointly owned real and personal property, including retirement bene—
fits, and the payment of spousal maintenance [SUPPORT], 1if any, and
the tax consequences resulting from these payments; the agreement must
be fair and just and take into consideration career assets; and

(A) the spouses have agreed as to the payment of all unpaid
obligations incurred by either or both of them, and as to payment of
obligations incurred jointly in the future.

(b) A husband or wife may separately petition for dissolution of
their marriage under AS 25.24.200 - 25.24.260 1if the following con—
ditions exist at the time of filing the petition:

(1) incompatibility of temperament, as evidenced by extend—
ed absence or otherwise, has caused the irremediable breakdown of the
marriage;

(2) the petitioning spouse has been unable to ascertain the
other spouse®s position inregard to the dissolution of their marriage
and in regard to the fair and just division of property, 1including
retirement benefits, spousal maintenance, payment of debts, and
custody, support and visitation because the whereabouts of the other
spouse 1is unknown to the petitioning spouse after reasonable efforts
have been t..ade to locate the absent spouse; the division of property
and spousal maintenance must take 1into consideration career assets;
and

3) the other spou:;e cannot be personally served with
process inside or outside the state.

(©) Except as provided in AS 25.24 .220 (i). [NOTHING IN THIS
SECTION PROHIBITS) a spouse who has been personally served with a copy
of a petition fTiled [MADE] under (a) of this section may execute [FROM
EXECUTING] an appearance, waiver of time to answer, and waiver of

-5- CSHB 195(Jud)
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1 notice of hearing. The appearance and waivers must [SHALL] include an
2 acknowledgment signed before an officer authorized to administer an

oath or affirmation that the spouse being served has read the peti-

n tion; assents to the terms relating to custody of the children, child
5 support, visitation, spousal maintenance, taking 1into consideration
career assets, [SUPPORT] ana [RESULTANT] tax consequences, division of
property, including retirement benefits, and allocation of debts;
agrees that the conditions otherwise required by (a) of this section
0] exist; agrees that the petition constitutes the entire agreement
between the parties; understands fully the nature and consequences of
1 the action; and is not signing the appearance and waivers under duress
" or coercion.
(d) The action created under this section is separate from the
| action created by AS 25.24.010. The procedures prescribed by AS 25.-
15 24.200 - 25.24.260 do not applyto an action brought under AS 25.24.-
16 1 010, nor dc procedures prescribed under AS 25.24.010 - 25.24.180 apply
r to an action filed [BROUGHT] under this section, except as specifical-
ig. ly provided.
19 * Sec. 0. AS 25.24.200 is amended by adding a new subsection to read:
20 (e) A division of property, and spousal maintenance, must take
” into consideration career assets.
* Sec. 7. AS 25.24.210(d) is amended to read:
N (d) The petition shall request that the marriage be dissolved
ot i and that the [PRIOR] name of a spouse be changed [RESTORED], if
desired by that spouse.
25
% | * Sec. 8. AS 25.24.210(e) is repealed and reenacted to read:
”? (¢) |If the petition 1is Tfiled by both spouses under AS 25.24.-

200(a), the petition must state in detail the terms of the agreement
between the spouses concerning the custody of children, child support,

CSHB 195 (Jud) -6-
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visitation, spousal maintenance and tax consequences, if any, and fair
and just division of property, including retirement benefits. Agree —
ment onspousal maintenance must take into consideration career as-—
sets. In addition, the petition must state

(1) the respective occupations of the petitioners;

(2) the income, assets, andliabilities of the respective
petitioners at the time of filing the petition;

(3) the date and place of the marriage;

(A) the name, date of birth, and current custodial status
of each minor c. 7 born of the marriage or adopted by the petition—
ers ;

(5) whether the wife is pregnant;

(6) whether either petitioner requires medical ~care or
treatment;

@) whether a domestic violence complaint has buen filed
during the marriage by a member of the household;

(8) whether either petitioner has received the advice of
legal counsel regarding a divorce or dissolution;

9 other facts and circumstances that the petitioners
believe should be considered;

(10) that the petition constitutes the entire agreement
between the petitioners; and

(11) any other relief sought by the petitioners.
Sec. 9. AS 25.24.220(b) 1is repealed and reenacted to read:

(b) Except as provided 1in (i) of this section, if the petition
is filedby both spouses under AS 25.24.200(a), both spouses shall
attend the hearing personally and not through counsel. However, if
the petition 1is not subject to (i) of this section, a spouse who

complies with AS 25.24.200(c) 1isnot required to attend the hearing.

-7- CSHB 195(Jud)
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1 Either spouse may have counsel at the hearing.

2 * Sec. 10. AS 25.24.220(c) is amended to read:

3 (©) If the petition 1is filed [BROUGHT] by one spouse under
4 AS 25.24.200(b), that spouse shall submit proof of diligent inquiry as
5 to the whereabouts of the absent spouse and provide notice by publica—
c tion, posting, or other means as ordered by the court under [IN ACCOR—
! DANCE WITH] the Alaska Rules of Civil Procedure.

8 * Sec. 11. AS 25.24.220(d) 1is amended to read:

9 (d) If thepetitionis filed [BROUGHT] by both spouses under

10 AS 25.24.200(a), the court shall examine the petitioners or petitioner
u present and consider whether

12 (1) the spouses fully understand the nature and conse—
13 quences of their action;

1 (2) the written agreements between the spouses concerning
5] child custody, child support, and visitation are [FAIR,] just [, AND
6! EQUITABLE] as between the spouses and in the best interests of the
1 children of the marriage;

18 3) the written agreements uetween the spouses relating to
« the division of property, including retirement benefits, spousal
2 maintenance [SPOUSAL SUPPORT], and the allocation of obligations are
2 [FAIR,] Just; thedivision of property ond spousal maintenance must
22 take into consideration career assets; [, AND EQUITABLE; AND]

23 4 the written agreements constitute the entire agreement
24 between the parties; and

25 (5) the conditions in AS 25.24.200(a) have been met.

%G * Sec. 12. AS 25.24.220(e) 1is amended to read:

21 (e) If the petition is filed [BROUGHT] by one spouse
28 AS 25.24.200(b), the court shall examine the petitioner and consider
29 whether the petitioner fully understands the nature and consequences

CSHB 195 (Jud) -8-
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of the action and whether the conditions in AS 25.24.200(b) have been
met.
* Sec. 13. AS 25.24.220(g) 1is amended to read:

()] The <court may amend the written agreements between the
spouses relating to child custody, child support, visitation, [SPOUSAL
SUPPORT,] division of the property, including retirement benefits,
spousal maintenance, and allocation of obligations, but only if both
petitioners concur in the amendment 1in writing or on the record.
Division of property and spousal maintenance must take 1into consid—
eration career assets.

* Sec. 14. AS 25.24.220 1is amended by adding new subsections to read:

) In its examination of a petitioner under (d) of this sec—
tion, the court shall use a heightened level of scrutiny of agreements
if

(1) one party is represented by counsel and the other is
not;

(2) a domestic violence complaint has been filed during the
marriage by a member of the family or there 1is evidence of domestic
violence during the marriage;

3) there isa minor child of the marriage; or

@) there isa patently inequitable division of the marital
estate.

(1) If the court finds that a higher level of 0Ocxrutiny is re—
quired by (h) of this section, the court shall examine the written
agreements between the spouses to determine that they are just, that
they constitute the entire agreement between the parties, and that the
agreements concerning child custody, child support, and visitation are
in the best interest of the children of tho marriage, if any. The
court shall require the presence of both spouses at a hearing for this

-9- CSHB 195 (Jud)
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purpose unless the court finds on the record that it would constitute
a significant hardship on one of the spouses to appear and that a just
agreement has been reached. IT one of the spouses cannot attend the
hearing because it would constitute a significant hardship, the court
may require that spouse to be available by telephone to answer
questions, at that spouse®s expense.

* Sec. 15. AS 25.24.230 is repealed and reenacted to read:

Sec. 25.24.230. JUDGMENT. (@) If the petition is filed under
AS 25.24.200(a), and is not subject to AS 25.24.220(h), the court may
grant the spouses a final decree of dissolution and shall order other
relief as provided in this section if the court, upon consideration of
the 1information contained 1in the petition and the testimony of the
spouse or spouses at the hearing, finds that

€D the spouses wunderstand fully the nature and conse—
quences of their action;

(2) the written agreements between the spouses concerning
spousal maintenance and tax consequences, 1if any, division of proper—
ty, 1including retirement benefits, and allocation of obligations are
fair and just and constitute the entire agreement between the parties:
division of property and spousal maintenance must take 1into consid-—
eration career assets;

(3) each spouse entered into the agreement voluntarily and
free from the coercion of another person; and

(4) the conditions in AS 25.24.200(a) have been met.

(b) If the petition is filed under AS 25.24.200(a) and 1is sub-—
ject to AS 25.24.220(h), the court may grant the spouses a final
decree of dissolution and sha”l order other relief as provided 1in this
section if the court, upon consideration of the information containod
in the petition and the testimony of the spouse or spouoos r* the

CSHB 195 (Jud) -10-
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hearing, finds that

1

5 D) the spouses wunderstand fully the nature and conse—

3 quences of their action;

a (2) the written agreements between the spouses concerning

5 child custody, child support, and visitation are in the best interest

C of the children of the marriage, constitute the entile agreement of

7 the parties on child custody, child support, and visitation, and, as

8 between the spouses, are just;

9 3) the written agreements between the spouses cone- ning

10 spousal maintenance and tax consequences, 1if any, division of proper—

1 ty, 1including retirement benefits, and allocation of obligations are

© just and constitute the entire agreement between the parties; division

13 of property and spousal maintenance must take into consideration

1 career assets;

15 4 each spouse entered the agreement voluntarily and free

o from the coercion of another person; and

17 (5) the conditions in AS 25.24.200(a) have been met.

st (c) If the petition 1is Tfiled by one spouse under AS 25.24.-

1 200 (b), the court may grant the spouse a final decree of dissolution
and change the petitioner®s name, 1if so requested, 1if the court, upon

7 consideration of affidavits supplied by the spouse and the testimony

D of the spouse at the hearing, finds that

- (1) the Gpouse present at the hearing understands fully the

- nature and consequences of the action;

- (2) the conditions in AS 25.24.200(b) have been met; and

- (3) the requirements of AS 25.24.165(b) have been sat-—

27 isfied, if a change of name 1is requested.

8 (d) The court shall dismiss a petition or continue action on a

e petition filed under AS 25.24.200 - 25.24.260 before findings are made

-11- CSHB 195 (Jud)
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if

(1) a representative of the minor children objects to a
term of an agreement between the spouses;

(2) either of the spouses withdraws from an agreement
required under AS 25.24.200(a); or

3) the petition alleges that the conditions in AS 25.24.-
200(b) exist, but the whereabouts of the absent spouse becomes known
to the other spouse or the court before findings are made.

(e) The court shall deny the relief sought in a petition filed
under AS 25.24.200 - 25.24.260 if the court does not make the findings
required under (a) - (c) of this section.

D) IT the petition is filed by both spouses under AS 25.24.-
20c(a), the court shal™ change either spouse®s name, if the spouse
seeking a change of name to a name other than a prior name complies
with AS 25.24.165(b), and shall fully and specifically set out in the
decree the written agreements of the spouses and shall order the
performance of those written agreements. The court shall also state,
in che decree, whether child support payments are to be made through
the child support enforcement agency. IT the petition is filed by one
spouse under AS 25.24.200(b)", the decree must state that it does not
bar future action on the issues not resolved in the decree.

(9) Notwithstanding other provisions of AS 25.24.200 - 25.24.-
260, the court may not award to one spouse real or personal property
acquired by the other spouse before the date of the marriage, unless
the spouses expressly agree otherwise or the court determines that the
property should be made available, by sale or other conveyance, to
ensure that the best interests of vhe children are provided for. If
the court determines that the best interests of the children require

an award of premarital property, but the spouses do not agree, the

CSHB 195 (Jud) -12-
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court shall dismiss or continue the action.

(h) IT a judgment under this section distributes benefits to an
alternate payee under AS 14.25, AS 22.25, AS 26.05.222 - 26.05.226, or
AS 39.35, the jJudgment must meet the requirements of a qualified
domestic relations order under the definition of that phrase that 1is
applicable to those provisions.

* Sec. 16. AS 25.24.250 is amended by adding a new subsection to read:

(©) Forms or 1instructions prepared under (a) of this section
must specify that the dissolution petition constitutes the entire
agreement between the parties and must provide examples of 1linds of
property and obligations that are subject to distribution.

* Sec. 17. AS 25.24 is amended by adding a new section to read:

ARTICLE 4. GENERAL PROVISIONS.

Sec. 25.24.400. DEFINITION. In this chapter, '"career assets”
means the ability of a spouse to earn money resulting from that
spouse®s education, profession, or employment that was acquired at
least in part as a result of the direct or indirect contribution,
including the value of homemaking and child rearing services, provided
by the other spouse.

* Sec. 18. AS 25.24.165, as added by sec. 4 of this Act, AS 25.24.-
210(d) as amended by sec. 7 of this Act, and AS 25.24.230(c) and 25.24.-
230(f) as amended by sec. 15 of this Act, have the effect of amending Rule
84(a), Alaska Rules of Civil Procedure, to allow a change of name to a name
other than a prior name to be commenced 1in a complaint for divorce or

annulment or a petition for dissolution of marriage.

13- CSHB 195(Jud)
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SECTIONAL ANALYSIS OF HB 195

HB 195 provides expressly for spousal support and
attorney fees to be awarded during the pendency of divorce
proceedings. It also requires a greater judicial scrutiny of
marriage dissolution agreements in specific situations. With some
of 1its clean-up and technical amendments, the bill seeks to
simplify the dissolution statutes by removing the present inconsis—
tency in references to the dissolution petition being "fUed"™ or
being "brought.”” (Normally "actions" are "brought," and "pet—

itions" are "filed.") A section-by-section description follows.

Section 1

In sec. 1, the bill amends AS 25.24.100 to eliminate a
one year durational residency requirement for divorce proceedings

for military personnel stationed 1in Alaska.

Section 2

In sec. 2, the bill repeals and reenacts AS 25.24.140(a)
to deal more specifically with attorney fees and costs, and to
state that the court may require one spouse to provide reasonable
spousal support, including medical expenses, as well as child
support, during the pendency of the divorce proceedings. Existing
AS 25.24.140(b) allows the court to restrain either spouse fronm

disposing of property of either party during the pendency of the



action. The bill repeals and reenacts AS 25.24.140(b) to provide
that during the pendency of the proceeding, the court may 1issue an
order restraining a spouse from disposing of the property of either
spouse, or marital property, without the permission of the other
spouse unless there 1is a court order. The court may also order
that each spouse be restrained from subjecting the other spouse or
another person living 1in the household to domestic violence, that
one spouse vacate the marital residence, or that one spouse be
restrained from communicating directly or indirectly with the other
spouse or from entering a vehicle in the possession of or occupied

by the other spouse.

Section 3

In sec. 3, the bill amends AS 25.24.160(a)(4) to include
retirement benefits in the property that may be divided at the time
of the divorce. The amendment also provides that in the property
division decisions the court must consider the contribution of each
spouse in the acquisition of career assets. Career assets, defined
in sec. 17 of the bill, means the ability of a spouse to earn money
resulting from the education, profession or employment acquired in
part as a result of the contributions, including homemaking and

child rearing, provided by the other spouse.



Section 4

In sec. 4, the bill adds a now section which provides
that in the divorce or annulment action a court has jurisdiction
to change the name of either party. Tho now section provides a
notice and hearing procedure for tho change of name to other than

a prior name.

Section 5

AS 25.24.200 (a), (b) and (c) are amended 1in sec. 5 to
reflect that property to be distributed in a property settlement
in a dissolution proceeding includes retirement benefits and
consideration of career assets. AS 25.24.200(c) is also amended
to require, through reference to AS 25.24.220(i), that if only one
party is represented by an attorney, if a family member has filed
a domestic violence complaint, 1if there are minor children of the
marriage, or 1if there 1is a patently 1inequitable division of the
marital estate, a spouse may not waive his or her right to answer
the petition, or to receive notice of the hearing. A third
amendment to AS 25.24.200(c) requires that when a party does
execute a waiver he or she must acknowledge under oath that the

dissolution petition constitutes the entire agreement between the

parties.



Section 6 of the bill adds a new subsection to AS 24.25.-
200 which specifically states that property division and spousal

maintenance must take 1into consideration career assets.

gggfrign 7

Section 7 makes an amendment 1in the provision regarding
a spouse changing his or her name as part of the dissolution
process. A spouse may change his or her name as part of the

dissolution action, not merely restore his or her prior name.

Section 8

Section 8 of the bill repeals and reenacts AS 25.24.-
210(e) to provide that, in addition to the statements currently
required in a dissolution of marriage petition, the parties must
also state whether either spouse requires medical care or treat—
ment, whether a domestic violence complaint has been filed during
the marriage, whether either party has received the advice of legal
counsel, and whether the petition constitutes the entire agreement
between the parties. A reference to retirement benefits and career
assets has also been added, to correspond to other amendments made

by the bill.



Session. 9

Soction y of the bill repeals and reenacts AS 25.24.-
220(b) to require that both parties must attend the dissolution
hearing personally, and not through counsel if one party is
represented by counsel and the other is not, if a domestic violence
complaint ha3 been filed during the marriage, or if there are
children of the marriage. One of the spouses to be absent from the
hearing if the court finds it would be an undue hardship for hinm

or her to attend.

Sections 10 and 12

Section 10 and sec. 12 of the bill make <conforming
amendments to AS 25.24.220 (¢) and AS 25.24.220 (e) to provide

consistency 1in references.

Section 11

Section 11 of the bill amends AS 25.24.220(d) to require
that the written agreements of spouses who have filed for dissolu—
tion of their marriage under AS 25.24.220(a) constitute the entire
agreement between the parties. Other conforming amendments are
also made in AS 25.24.220(d). This statute currently using the
legalese triplet "fair, just, and equitable™ as the standard for
acceptable agreements between the spouses. The bill removes the

redundancy and relies simply on the word "just."



Section .U

AS 25.24 .220(g) is amended 1in sec. 13 of the bill to
require that the court"s amendments to written agreements must be
agreed to by both petitioners in writing or on the record, other
conforming amendments regarding retirement benefits and career

assets are also made in this subsection.

Section 14

AS 25.24.220 1is further amended in sec. 14 by adding two
new subsections that require that, for a dissolution petition filed
under AS 25.24.200(a), the court will use a heightened level of
scrutiny if one party is represented by counsel and the other is
not, if a domestic violence complaint has been filed during the
marriage by a member of the family, or 1if there are any minor

children of the marriage.

Section 15

Section 15 of the bill repeals and reenacts AS 25.24.-
230(a) to require that if the dissolution petition is not subject
to AS 25.24.220(h), the court, 1in granting the dissolution, must
find that the written agreements regarding spousal support and tax
consequences, division of property including retirement benefits

and consideration of career assets, and allocation of obligations,



are fair and just. In this case there would be no children of the

marriage to consider.

"*Section 15 also repeals and reenacts AS 25.24.230 (b) to
require that, if there are rl .ldren of the marriage, if only one
party is represented by counsel, if a complaint for domestic
violence has been filed during the marriage, or if the division of
the marital estate is patently inequitable (i.e., if the dissolu—
tion petition 1is subject to AS 25.24.220(h)), the standard to be
used by the court in review of the written agreements 1is that the

agreements are just.

Under both AS 25.24.230(a) and (b), the court must find
that the parties understand the nature and consequence of their
action and that they entered into the agreements voluntarily and

free from coercion.

The language of existing AS 25.24.230(b) - (g) appears
as AS 25.24.230(c) - (h) in the bill, with some minor corrections
and conforming Jlanguage changes including a hearing and notice
requirement if a spouse seeks a change of a name other than a prior

name.

Section 16

AS 25.24.250 is amended in sec. 16 by adding a new

subsection that requires that the forms or instructions prepared



by the Department of Law and the Alaska Court System for use by the
public must specify that the dissolution petition constitutes the
entire agreement between the parties, and the forms or instructions
must provide examples of the kinds of property and obligations that

are subject to distribution.

Section 17

Section 17 of the bill adds a new section to AS 25.24 to
define "career assets.” That term relates to the petitioners”

property, and 1is added to AS 25.24 in several places by the bill.

Section 18

Section 18 of the bill notes that the effect providing
for hearing and notice procedures for name changes 1in divorce and
dissolution proceedings will have the effect of amending Rule

84(a), Alaska Rules of Civil Procedure.
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loiyne v Nllen.Su 5!( Op No 2300 (File
No 5HH7I. 632 P 2d 234 T1OH1L
cited in Szmyd v S/myd, Sup CI Op

the entry ol i deuce of diMolutinn under ~ No 2472 (File” No. 5H54I, 641 I*2d 14
AS 2524 2301*1 unleaa one of the cnndi ol 4H2e
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Sec. 25.24.210. Petition for dissolution, (a) The caption in a peti-
tion for dissolution of marriage under AS 25.24.200 — 25.24.260 shall
he styled substantially "In the Matter of the Dissolution of the Mar-
riage of , i AN oo

(b) The petition shall he filed with the superior courtand shall either

<> recite that the conditions enumerated under AS 25.24.200(a)
exist and shall be signed nr»d verified by both of the petitioners or by
one petitioner, if that pe  oner personally serves the petition on the
other spouse in accordance with the Alaska Rules of Civil Procedure in
anticipation that the spouse will comply with AS 25.24.200'c); or

(2) recite that the conditions enumerated under AS 25.24.200(b)
exist and he signed and verified by one of the petitioners.

<> The petition shall state that the spouse or spouses executing the
petition consent to the jurisdiction of the court.

id) The petition shall request that the marriage be dissolved and
that the prior name of a spouse be restored, if desired by that spouse.

lei Ifthe petition is brought by both spouses under AS 25.24.200(a),
the petition shall state in detail the terms ofagreement as between the
spouses with regard to the custody ofchildren, child support, visitation,
spousal support and tax consequences, ifany, division of property, and
allocation of debts, and. in addition, shall state

(1) the respective occupations of the spouses;

<21 the income, assets, and liabilities of the respective spouses at the
time of filing the petition;

(3) the date and place of the marriage:

(4) the name, date of birth, and current custodial status of each
minor child born of the marriage or adopted by the petitioners;

(5) whether the wife is pregnant;

(6) other facts and circumstances which the petitioners believe
should be considered; and

(7) any other relief sought by the spouses. <€ 1 ch 260 SLA 1976)



825.24.220 Alaska Statutes 825.24.230

lirvixur’n not**.  Formerly AS
0 SIS 232 Rpnumlwrvd in 10HI

Sec. 25.24.220. Hearing. <a) After u petition for dissolution is filed
under the provisions of AS 25.24 210, u hearing shall be scheduled in
accordance with the Alaska Holes of Civil Procedure,

(hi Ifthe petition is brought by both spouses under AS 25.24.200(a),
both tiie husband and wife are required to attend the hearing
personally and not through counsel unless the court, for good cause,
provides otherwise, or unless a spouse has complied with AS
25 24.200(c), in which case only the spouse filing the petition is
required to attend. Either spouse may have counsel at the hearing.

(c) If the petition is brought by one spouse under AS 25.24.200(b),
that spouse shall submit proofofdiligent inquiry us to the whereabouts
ofthe absent spouse and provide notice by publication, posting, or other
means as ordered by the court in accordance with the Alaska Rules of

5Procedure.
fthe petition is brought by both spouses under AS 25.24.200(a),
the court shall examine the petitioners or petitioner present and con-
sider whether

(1) the spouses fully understand the nature and consequences of
their action-

(2) the ar >emenis between the spouses concerning child custody,
child suppc on are fair, just, and equitable as between the
spouses and ot interests of the children of the marriage;

(3) the agreements between the spouses relating to the division of
property, spousal support, and the allocation of obligations are fair,
just, and equitable; and

(4) the conditions in AS 25.24.200(a) have been met.

(el If the petition is brought by ne spouse under AS 25.24.200(b),
the court shall examine the petitioner and consider whether the peti-
tioner fully understands the nature and consequences of the action and
whether the conditions in AS 25.24.200(b) have been met.

<> The court may appoint a guardian ad litem to represent the best
interests of the child. Appointment of a guardian ad litem or attorney
for the child shall be made under the terms of AS 25.24.310.

tg) The court may amend the agreements between the spouses
relating to child custody, child support, visitation, spo>-;al support,
division of the property, and allocation of obligations, but only if both
petitioners concur in the amendment. (8 1 ch 260 SLA 1976)

Revisor'B notes. — Formerly AS
09.55.233. Renumbered in 1983.

Sec. 25.24.230. Judgment, (a) If the petition is brought by one or
both spouses under AS 25.24.200(a), the court may grant the spouses
a final decree of dissolution and shall provide the other relief as pro-

84
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Sec. 25.24.230. Judgment, (a) If the petition is brought by one or
both spouses under AS 25.24.200(a), the court may grant the spouses o
final decree of dissolutton and shall provide the other relief as pro-
vided in this section ifthe court, upon consideration of the information
contained in the petition u..,» the testimony of the spouse or spouses at
the hearing, finds that

(1) the spouses understand fully the nature and consequences of
their action;

(2) the agreements between the spouses concerning child custody,
child support, visitation, spousal support and tax consequences, ifany,
division of property, and allocation of obligations are not grossly
unfair, unjust, or inequitable and are in the best interests of the chil-
dren of the marriage, if any; and

(3) the conditions in AS 25.24.200(a) have been met.

(b) If the petition is brought by one spouse under AS 25.24.200(b),
the court may grant the spouses a final decree of dissolution and
restore the petitioner’s prior name, when so requested, if the court,
upon consideration of affidavits supplied by the spouse and the testi-
mony of the spouse at the hearing, finds that

(1) the spouse present at the hearing understands fully the nature
and consequences of the action; and

(2) the conditions in AS 25.24.200(b) have been met.

(c) The court shall dismiss or continue an action brought under AS
25.24.200 — 25.24.260 before findings are made if

(1)a representative of the minor children objects to a term ofany of
the agre.-ments between the spouses;

(2) ettner of the spouses withdraws from any of the agreements
required under \S 25.24.200(a); or

(3) the petition alleges that the conditions in AS 25.24.200(b) exist,
but the whereabouts of the absent spouse becomes known to the other
spouse or the court before findings are made.

(d) The court shall deny the relief sought in an action brought un-
der AS 25.24.200 — 25.24.260 if the court does not make the findings
requisite under (a) and (b) of this section.

(e) Ifthe petition is brought by both spouses under AS 25.24.200(a),
the court shall restore either spouse’s prior name, if so requested, and
shall fully and specifically set out in the decree the agreements of the
spouses relating to child custody, child support, visitation, spousal
support, division of property, and the allocation of the obligations of
the spouses; and the court shall order the performance of those agree-
ments. The court shall also state, in the decree, whether child support
payments are to be made through the child support enforcement
agency. Ifthe petition is brought by one spouse under AS 25.24.200(b),
the decree shall state that it does not bar future action on the issues
not resolved in the decree.



825.24.300 Alaska Statutes Supplement 825.24.300
(f) Notwithstanding any other provisions of AS 25.24.200
25.24.260, the court may not award as between the spouses any real or
personal property acquired by the spouses before the dote of the mar-
rhge, unless the spouses expressly agree otherwise or the court deter-
mines that such property should be made available, by sale or other
conveyance, to ensure that the children's best interests are provided
for. If the court determines that the children's best interests require
an award of premarital property but the spouses do not agree, the

action shall be dismissed or continued.

(gl Ifajudgment under this section distributes benefits to an alter-
nate payee under AS 14.25, AS 22.25, AS 26.05.222 — 26.05.226, or
AS 39.35, the judgment must meet the requirements of a qualified
domestic relations order under the definition of that phrase that is
applicable to those provisions. (§ 1ch 260 SLA 1976; am § 28 ch 117

SLA 1986)

Effect of amendments. — The 1986
amendment added subsection (gl.

NOTES TO DECISIONS

Support of illegitimate children. —
Although a hushand's support obligation
is regarded as extending only to children
"of the marriage," a mistake in the deter-
mination of paternity is not regarded as
jurisdictional error and the superior court

can enforce nn agreement to support n
child even thou?h both parties to the dis-
solution action later admit that the child
was bom out of wedlock J.C. v. M L.C,,
Sup Ct. Op No. 2724 (File No. 7166). 668
P.2d 1351 U983).

Article 3. Miscellaneous Provisions.

Section . _
310. Representation of minor

Sec. 25.24.300. Action for failure to permit visitation with

minor child.

NOTES TO DECISIONS

Full attorney fee recoverable. — The
term "a reasonable attorney fee" as set
out in subsection (bl means full, rather
than partial, fees L L M.v.P M, Sup. Ct.
Op. No 3323 (File No. S-190U.  P2d

(1988

But only where denial of visitation
unjustified. — Trial court's award of at-
torney's fees in nn nction for enforcement
of visitation rights was reversed and the
case was remanded, where the award was

based on the inafpropriate “prevailing
party" standard of Civil Rule 82. rather
than on a determination that the father
had "willfully and without just excuse"
failed to permit visitation. LLM v PM,
Sup Ct Op No. 3323 Kile No S-1901),

P2d (1988).

Cited in Gorlach v State, Ct App. Op
?1%8%1‘68 iFile No A-501), 699 P2d 358
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mines that such property should be made available, by Hale or other
conveyance, to ensure that the children's best interests are provided
for. Ifthe court determines that the children's best interests require nn
award of premarital property but the spouses do not agree, the action
shall be dismissed or continued. ($ 1 ch 260 SLA 19761

RrvUor'k notes. — Formerly AS court to make child cuntody drtrrmmu
09 55234 Renumbered hi 1983 linn, tee AS 25.30 020*ai
Cron# reference*. — Forjurisdiction of

NOTES TO DECISIONS

Jurisdiction to mnke child custody subsection  unless one of the conditions

determination.  The superior court has listed m AS 25.30 020<«l exists Iwnr v
nojurisdiction to make the "child custody  Nile*. Sup Ct Op No 2396 (File No.
dtlcrminntion" that is u prerequisite to 58871, 632 I*2d 234 M98D

the entry of n decree of dissolution under

Sec. 25.24.240. Effect and modification ofdecree, (al Adecreeof
dissolution issued under AS 25.24.200 — 25.24 .260 shall huve the same
force and effect as a decree granted under AS 25.24 010 — 25.24.180.

<bl A decree ofdissolution granted under AS 25.24.2tU — 25.24.260
may be modified or enlarged as prescribed by AS -5.24.150 —
25 24.170. (8 1ch 260 SLA 1976)

Revlsor's note*. — Formerly AS
0955235 Renumbered in 1983.

See. 25.24.250. Forms, (a) The Department of Law, in cooperation
with the administrator of the Alaska Court System, shall prepare
forms and instructions for use by persons wishing to obtain a dissolu-
tion of their marriage under AS 25.24.200 — 25.24.260 and wishing to
utilize the services of the child support enforcement agency. These
forms shall conform to the requirements of the Alaska Rules of Civil
Procedure, except that information appearing on the forms in legible
handwriting shall be acceptable.

<b» Forms prepared under <a «of this section shall be made available
to the public at each office of the division of social services of the
Department of Health and Social Services, and every superior court,
and wherever else considered necessary by the Department of Law.
(8§ 1ch 260 SLA 1976)

Rrvisor's nolo*. — Formerly AS
0955236 Rrnumberrd in 1983

Sec. 25.24.260. Miscellaneous. No spouse may be precluded from
filing an action for divorce under AS 25 24.010 — 25.24.180 upon
dismissal or deniul ofa petition filed under AS 25.24.200 — 25.24 260.
<§ 1ch 260 SLA 19761
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MEMORANDUM State of Alaska

mow

Department of Law

Bruce Twomley, Chairman gate February 7, 1989
Rich Listowski, Commissioner
Phil Smith, Commissioner file tio 663-89-0233
Commercial Fisheries Entry
Commi ssion ret no 465-3600
Department of Fish and Game
subject Can permit transfers be
suspended pending prose
cution?

G. Thomas Koester
Assistant Attorney General

You asked whether the Commercial Fisheries Entry Com-—
mission ("the <commission™) has the authority to suspend the
transferability of a permit pending criminal prosecution of the
permit holder for a fish and game violation. The short answer 1is
that the commission probably does not have such authority. In
that event, you then asked whether the same end might be reached
through some ocher procedure, such as requiring a permit holder,
as a condition of release pending prosecution for a fish and game
violation, to agree not to transfer a permit. The courts™
liberal interpretation of their authority to impose conditions on
sthe release of defendants pending trial suggests that the courts
could require a defendant not to transfer a permit while the
criminal proceeding 1is pending.

As a general matter, limited entry permits are freely
transferable. IT a permit holder follows the procedures set out
in AS 16.43.170(b) and Che commission®s administrative regula—
tions, and if the proposed transferee can demonstrate the present
ability to participate actively in the fishery and the transfer
agreement does not violate any provision of AS 16.43 or the com—
mission®s regulations, "the commission shall approve the transfer
and reissue the entry permit to the transferee."” Id. (in part).
Under AS 16.043.170(b), then, the commission is under a mandatory
statutory obligation to transfer the permit if the requisite pro-—
cedures are followed and the required showing of ability to par—
ticipate actively in the fishery 1is made.

There are specific statutory exceptions to this other—
wise mandatory statutory obligation to *transfer a permit.
AS 16.05.710(a) provides that, wupon conviction of a misdemeanor
for violating AS 16.05.440 -- 16.05.690 or a federal or state
commercial fishing statute or regulation, the court may suspend
the permit holder s limited entry permit. AS 16.05.710(c) pro—
vides: "During the period for which a limited entry permit 1is



Bruce Twomley, Chairman, CFEC February 7, 1989
Rich Listowfiki, Commissioner, CFEC Page 2
Phil Smith, Commissioner, CFEC

Our File No. 663-89-0233

suspended under (a) of this section a permit card may not be
issued and the permit may not oe transferred or sold.”” Nothing
in either AS 16.05.170 or 16.05.710, however, prohibits transfer
of a permit prior to conviction.

Under AS 16.43.960(a), the commission has the authority
to revoke, suspend, or transfer all of a person"s entry or
interim-use permits 1f the person knowingly provides or assists
in providing false information or fails to correct false infor—
mation provided to the commission for the purpose of obtaining a
benefit. Under AS 16.43.960(c), a permit subject to commission
proceedings to revoke, suspend, or transfer it may net be trans—
ferred until all administrative and judicial proceedings have
been concluded. Nothing in AS 16.43.960, however, prohibits
transfer of a permit pending a criminal prosecution.

Under AS 16.43.970(d), a permit holder charged by the
state with a violation of AS 16.43 or a regulation adopted under
it may not transfer the permit until after the final adjudication
or dismissal of the charges. Nothing 1in that statute, however,
prohibits transfer of a permit pending the outcome of criminal
proceedings relating to the laws regulating commercial fishing.

Finally, AS 16.43.970(e) provides that a permit under
suspension may not be transferred without the consent of the com—
mission, but does not apply that requirement to a transfer
request made by a permit holder who 1is the subject of a pending
criminal prosecution for violating a law relating to commercial
fishing.

In brief, there 1is no express exception to the other—
wise mandatory statutory obligation to transfer the permit pend—
ing a criminal prosecution of the permit holder for a violation
of AS 16.05.440 -- 16.05.690 or a federal or state commercial
fishing statute or regulation. In the absence of explicit statu—
tory authority to suspend the transferability of a permit pending
such a prosecution, we believe the commission remains under the
mandatory statutory obligation to transfer the permit 1if the
requisite procedures have been followed.

We have discovered no cases directly addressing this
guestion. 1/ In State Bd. of Medical Examiners v. Weiner, 172

I/ Judge Carpeneti apparently reached the same conclusion we
(Footnote cont.)
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A_2d 661 (N.J. Super. Ct. App- Div. 1961), however, the State
Board of Medical Examiners attempted to suspend temporarily a
physician™ license to practice medicine pending a criminal pro—
secution for manslaughter after 15 of his patients died. Under
New Jersey law, the board had the authority to suspend a license
to practice medicine for, 1inter alia, a "crime 1involving moral
turpitude.” Assuming that manslaughter was a crime 1involving
moral turpitude, the court held that the board did not have the
authority to suspend the license pending resolution of the crimi—

nal proceeding.

In reaching this conclusion, the court noted that the

board might well have 1implied authority to suspend the license
temporarily pending formal administrative proceedings before the

board to suspend the license. The court refused, however, to
find that such implied authority necessarily extended to a situa—
tion involving a criminal prosecution 1in court. The court

reached this conclusion through a rigid statutory analysis, find—
ing chat the legislature 1intended the board®s authority to sus-—
pend the license to be contingent on conviction of a crime of
moral turpitude, but not upon an accusation (i.e., an indictment)

standing alone.

ITf an Alaska court were to apply the same strict statu—
tory analysis here, the commission would not have the legal au-—
thority to suspend a limited entry permit temporarily pending the
outcome of a criminal prosecution. Under AS 16.05.710(a), the
court has the authority to suspend a permit following conviction;
under AS 16.05.710(c), the transferability of a permit 1iIs statu—
torily suspended only during the period of suspension ordered by
the court.

It is not entirely clear that all Alaska courts would
apply such a strict analysis, and there certainly are good public
policy reasons why a court would not do so. Judge Carpeneti
apparently did in the Stanbaugh case, however, and there can be

(Footnote cont.)

have reached when he entered a temporary vrestraining order
prohibiting the commission from refusing co process a transfer
request solely on the ground that there was a pending criminal
prosecution of the permit holder on a fishing violation charge.
Stambaugh v. Commercial Fisheries Entry Comm., 1 JU-88-1839 Civ.
(Alaska Super., Nov. 18, 1988). Judge Carpeneti did not,
however, include any legal analysis in his order, and one cannot
determine the reasoning underlying it.
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no argument that the commission®™ 3 express statutory authority to
suspend the transfer of permits temporarily appears limited to
that appearing in AS 16.43.960(c) and L6.43.970(d) and (e).
Under the express language of those statutes, the commission®s
authority to suspend transfers is triggered only by (L) the
initiation of administrative proceedings before the commission
relating to the revocation, suspension, or transfer of entry
permits as a result of a person providing false 1information to
the commission or a charge that the permit holder violated a
provision of AS L6.43; or (2) a suspension of the permit.

While the commission does not have the express statu-—
tory authority to suspend a limited entry permit temporarily
pending the outcome of a criminal prosecution 1in court, the same
result might be reached through judicialL imposition of conditions
on the release of the permit holder pending the outcome of the
criminal prosecution. AS 12.30.020(a) provides that a person
charged with an offense shall

be ordered released pending trial on the person®s
personal recognizance or upon the execution of an
unsecured appearance bond in an amount specified
by the judicial officer unless the offense 1is ar.
unclassified felony or class A felony or unless
the officer determines that the release of the
person will not reasonably assure the appearance
of the person as required, or will pose a danger
to other persons and the community.

The offenses giving rise to judicial authority to suspend an
entry permit are misdemeanors, so a person charged with one of
those offenses would appear to be entitled to be released on his
or her own recognizance or upon execution of an unsecured appear —
ance bond unless the judicial officer finds either that release
of the person will not assure his or her appearance or will pose
a danger co other persons 1in the community.

The courts, however, appear to construe liberally their
authority to 1impose additional conditions on the vrelease of
criminal defendants. Under AS 12.30.020(b)(6), in ordering a
defendant to be released pending trial, the court may "impose any

condition considered reasonably necessary to assure the
defendant®s appearance as required and the safety of other
persons and the community.” An order 1imposing a condition of
release 1is subject to appellate review under AS 12.30.030(b).
The standard on review 1is whether the court abused 1its discre—
tion.
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The Supreme Court considered the issue of appropriate
conditions of bDbail in Martin v. State, 517 P.2d L389, 1398
(1974), and concluded that "trial Jjudges have wide latitude 1in
imposing suitable conditions for prehearing release, other than
the denial of bail."” The 1issue of bail conditions was also
discussed in Gilbert v. State, 540 P.2d 485, 486 (1975):

Although he may not deny bail to an accused, prior
to conviction, the trial judge can consider danger
co the community as a factor 1in assessing the
amount of bail or fixing the terms of a condi—
tional release. He is in a far better position
than an appellate court to assess the evidence and
to determine, 1in the first instance, what alterna—
tives are available, and the amount of bail that

should be required.

Courts 1in Alaska 1impose a wide variety of bail condi—
tions, and tailor the conditions to the facts of a particular

case. For example, a court 1in an embezzlement case may order a
defendant not to transfer funds or sell property while the case
is pending. In a case where forfeiture of a motor vehicle 1is a

possible penalty for driving while intoxicated, a court may order
a defendant to give the title to the motor vehicle alleged to
have been 1involved in the offense to the court and not to trans—
fer title to the vehicle while the case is pending. 2/

Under AS 16.05.710, a possible penalty for a first or

second violation of AS 16.05.440 -- 16.05.690 or a federal or
state commercial fishing statute or regulation is suspension of a
commercial fishing license or limited entry permit. Suspension

is a mandatory penalty for a third or subsequent conviction of
the above-listed offenses, or for any violation of AS 11.46.120
-- 11.46.130 1in which the property 1is commercial fishing gear.
After a limited entry permit is suspended under AS 16.05.710, a
permit may not be transferred or sold.

It would be possible for a person to avoid the penalty
provisions of the statute relating to permit suspension by trans—
ferring the permit prior to conviction. In this contextwe be—
lieve a court has the authority to suspend transferability of a
limited entry permit as a condition of bail pending trial.

2/ Forms of notice of forfeiture, acknowledgment of conditions,
and order for this type of bail condition are attached.
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We realize that the foregoing conclusions Jleave open
the possibility that the transfer of a limited entry permit pend—
ing a criminal prosecution may preclude the sentencing judge,
following conviction, from imposing one of the penalties author—

ized by the legislature -- 1i.e., suspension of the convicted
defendant®s permit under AS 16.05.710(a) -- 1if a suspension on
transfer is not ordered as a condition of bail. At the same

time, there 1is no express statutory basis for administratively

suspending the transferability of a permit pending a criminal

prosecution, although the legislature has authorized suspension

of transferability during the pendency of administrative proceed—
ings (AS 16.43.960(c)), following the charging of a violation of
AS 16.43 (AS 16.43.970(d)), during any period of suspension under

AS 16.05.710(a) following conviction (see AS 16.05.710(c)), or,

without the consent of the commission, during any other period of
suspension. (See AS 16.43.970(e)). Moreover, the court can
guard against such a possibility by suspending transfer of the
permit as a condition of release pending trial.

To the extent that our advice with respect to adminis—
trative suspensions of transfer by the commission conflicts with
the intent of the legislature, the Ilegislature is free to make
appropriate statutory amendments. ITf you believe ouch amendments
would be desirable, we suggest that you make such a recommenda—
tion to the legislature pursuant to your authority 1in AS 16.43 -
980(a) -

We hope this answers your questions. IT we can be of
further assistance, please contact us at your convenience.

GTK:dim
Attachments [3]
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT

STATE OFALASKA, )
)

Plaintiff, )

)

VS. )

)

JOHN DOE )
)

Defendant. )

Case No. i”U-S8970000
NOTICE OF INTENT TO FORFEIT MOTOR VEHICLE

The State of Alaska notifies the court and the defendant
in the above-captioned case that upon the defendant®s conviction
for the crime of driving while 1intoxicated as charged 1in this
case, the State will move, pursuant to AS 28.35.036, to forfeit
the motor vehicle used by the defendant in the commission of this
crime.
fear, Make and Model of Vehicle:
Vehicle License No.:
Vehicle Identification No. (V.I1.N.):

DATED at Juneau, Alaska December 30, 1988.

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By:_
Laurie H. Otto
Assistant Attorney General

NOTICE OF INTENT TO FORFEIT
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663-89-0233

IN THE DISTRICT COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT

STATE OF ALASKA, )
)

Plaintiff, )

)

V3. )

)

JOHN DOE )
)

Defendant. )

)

Case No. 1JU-S89-0000
ACKNOWLEDGEMENT OF CONDITIONS OF RELEASE

I hereby acknowledge that, as a condition of my release
on bail pending trial on the criminal charges 1in this case, the
court has ordered that | may not drive or operate a motor vehicle.
I acknowledge that the court has ordered me to givethe court
within 48 hours the title to the motorvehicle allegedto have
been involved in the commission of the offense with whjch 1 am
charged. I acknowledge that the court has ordered me not to sell
or attempt to sell or transfer title to this vehicle while the
above-captioned case 1is pending.
Year, Make and Model of Vehicle:
Vehicle License No.:
Registered Owner(s) of Vehicle:
Vehicle Ildentification No. (V.I.N.):

1l unaerstand that if I willfully fail to appear in court

as ordered, or if | drive or operate a motor vehicle while this

ACKNOWLEDGMENT OF CONDITIONS - 1



case

above

will

is pending, tho court will order that the vehicle listed

be permanently forfeited to the state and that the title
be turned over to tho state.

SIGNED, at Juneau, Alaska this day of

, 19

Defendant

ACKNOWLEDGMENT OF CONDITIONS - 2
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT

STATE OF ALASKA,

Plaintiff,

JOHN DOE
Defendant.

Case No. 1JU-S89-0000

ORDER OF CONDITIONS OF RELEASE
This matter having come before the court on the State"s
Notice of Intent to Forfeit Motor Vehicle, and the court being
fully advised of the relevant facts,
IT IS ORDERED that, as a condition of his release on bail
pending trial on the criminal charges in this case, the defendant

shall comply with the following restrictions:

1. Defendant may not drive or operate a motor vehicle.
2. Defendant must turn 1in to the court no later than
, 19 the title to the motor vehicle

alleged to have been involved in the commission of the offense
with which he 1is charged.

3. Defendant shall not sell cr attempt to sell or
transfer title to the vehicle described below v/hile the above-
captioned case 1is pending.

Year, Make and Model of Vehicle:

ORDER



Vehicle License No.:
Registered Owner(s) of Vehicle:
Vehicle Ildentification No. (V.I.N.):

DATED at Juneau, Alaska this day of
19

DISTRICT COURT JUDGE

ORDER



Alaska State Legislature

MOUSE OF REPRESENTATIVES

P.O. Ui>x V
State Capitol
Juneau, Alaska 99811

Official Business

15 April 1989

Representative Peter Goll
Representative Max F. Gruenberg, Jr.
Co - Chair, House Judiciary Committee
Room 122

Capitol Building

Juneau, AK. 99811

RE: Sectional Analysis of Proposed Judiciary Committee
Substitute for CSHB 201 (Res).

Greetings Gentlemen:

Upon advise from members of House Resources Committee, | have
had staff meet with members of the fishing industry user
groups and legal counsel and prepare revisions to CSHB 201
(Res), passed by that committee March 31, 1989. The attached

draft incorporates these changes. I would encourage your
discussion and input in realizing a bill that satisfies
concerns you may have on the 1issue. Thank you.

*SEC 1. AS 16.05.710(a) has been rewritten to include
only misdemeanor or felony convictions, this precludes the
unwarranted suspension of a fishing permit for minor
regulation violations, concerns raised by Resource committee
members and user group representatives. Instead of limiting
to merely misdemeanor convictions, it was suggested by the
Department of Law that felonies be included, 1in the event that
one may have had very serious fishing violations in the past,
although, 1t 1is recognized that most violations are
misdemeanor by nature.

Also, we have included a "forgiveness" provision, similar
to the drunk driving forgiveness clause, that allows for
behavior modification improvements. If a permit holder does
not have a fishing violation, as described in the bill, within
a ten year period, his/her prior conviction will be forgiven
and not included toward incremental accumulation. If however,
the violation is within the ten year clock, each incremental
conviction will bring the permit holder closer to the possible
three year suspension of one or more Tfishing privileges or
licenses. This revision was suggested by members of the
Resource committee and user group representatives.



*SEC. 2. AS 16.05.710(b) has been revised to read:
"one or more"™ instead of "any or all.” This was an
improvement in language as suggested by the Department of Law.
In addition, after discussion with the Department of Law, wo
increased the scope of past violations to include convictions
from other jurisdictions. As a result, a new entrant into tho
State of Alaska fisheries cannot merely dismiss his/her past
fishing convictions by beginning anew here. Convictions for
fishing theft violations continue to run with the person, even
if these prior violations occurred in another jurisdiction.
In addition, please note, the ten year forgiveness clause does
not apply to theft violations. It was our understanding, from
testimony before the Resources and representatives from the
industry user groups, that no sympathy ought to be forwarded
foi such devious transgressions. We agree.

*SEC. 3. AS 16.05.710(c) is amended to prevent transfers
of limited entry permits while prosecution for fishing
violations, 1in which that permit may be suspended, are
pending, without approval by the judge in which the
prosecution is pending. This is the original and most
significant intent of the proposed bill. In passing
suspension language last year, the Legislature inadvertently
overlooked the possibility that a permit holder could transfer
his/her permit prior to actual suspension, thereby thwarting
the efforts of public safety and the Legislature itself, in

achieving compliance with existing laws. An actual court
decision against the State exposed this oversight and HB201
was crafted to close the loophole. Please find in your

packet, necessary support documents to support our contention.

*SEC. 4. AS 16.05.710(d) 1is basically definitions of
terms or phrases used throughout the proposed text. Efforts
were made to diminish ambiguities and utilize systematic
terminology throughout.

*SEC. 5. AS 16.43.170(f) 1is an addition to update
limited entry transfer provisions so as to include the effects

of AS 16.05.710(c).

*SEC. 6. This is the effective date clause and as such
stipulates that cases from the date of passage and forward are
effected by the bill.

If you have questions, please speak with myself or John Walsh,
legislative staff in my office. Mr. David Ingram, Hearing
Officer for the Commercial Fisheries Entry Commission, has
informed Mr. Walsh that he will be out of town on April 17,
but if requested, would be available at a later time if the
committee so desires.

Your time and effort on this proposed legislation is greatly
appreciated. Thank you.



Sincerely,

/> i/ an
Repr”s

Enel.
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OFFICE OF THEA TTORNEY GENERAL PHONE 976-3550
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SUITE 100
FAIRBANKS. ALASKA 00701 4670

ill PC BOX K-STATE CAPITOL
March 20, 1989 JUNEAU. ALASKA 09811 0300
PHONE (907) 465-3600

The Honorable Richard Foster
Alaska State Representative
P.0O. Box V

Juneau, AK 99811

Re: HB 201

Dear Representative Foster:

You asked for a legal review of a proposed sponsor sub-—
stitute for House Bill ("HB") 201, relating to "additional penal—
ties for violation of commercial fishing laws and for theft of
commercial fishing gear.”

We have reviewed the proposed sponsor substitute, and
conclude that it presents no legal problems.

We also have looked at Senate Bill ("SB"™) 164, relating
to "additional penalties for violation of commercial fishing laws
and forfeiture of limited entry permits and to transfer limited
entry permits to avoid forfeiture."” We have some technical
drafting concerns with that measure, which we have transmitted to
the chair of the Senate Resources Committee (copy enclosed), but
believe it presents no constitutional or other 1insurmountable
legal problems. We note, however, that it does go substantially
farther in terms of imposing significantly greater penalties for
commercial fishing violations than either HB 201 or the proposed
sponsor substitute. As a consequence, it may be more controver—
sial in terms of obtaining ultimate passage.



The Honorable Richard Foster March 20, 1989
Page 2

We hope this answers your questions. IT we can ¢ of
further assistance, please contact us at your convenience.

Sincerely,

DOUGLAS B. BAIL\
ATTORNEY GENERAL

(lezegrT
By: 1
G. Thomas Koester
Assistant Attorney General

GTK:dim

Enc.

cc w/o enc.: Representative Davidson
Representative Menard
House Resources Committee

Senator Fahrenkamp
Chairman of the Senate Resources Committee

Senator Zharoff

Bob E-"ans
Assistant Chief of Staff
Legislative Liaison
Office of the Governor

Bruce Twomley, Chairman
Commercial Fisheries Entry Commission



MEMORANDUM STATE OF ALASKA

TO: 1louao Resources Committee DATE: March 28, 1989
FILE NO:

TELEPHONE NO:
FROM: David A. Ingranm

Managing Hearing Officer SUBJECT: cs for House Bill

Commercial Fisheries 201/Penalties for

Entry Commission Fishing Violations
M/S 0302

Tel. 465-4081

Herewith i3 a section oy section analysis of the effect of
Committee Substitute for House Bill 201, an act relating to additional
penalties for violation of commercial fishing laws and for theft of
commercial Fishing gear.

Section 1

This section eliminates potentially confusing language in the act;
broadens the court®"s abilities to suspend a violator ®» fishing
privileges; and adopts language that is consistent with language used
elsewhere 1in the act.

Section 2

This section makes it clear that a person®s commercial fishing
licenses as well as fishing privileges may be suspended if he steals
another 3 fishing gear.

Section 3

This 1is the most critical part of the bill. It provides that a
person who 1is facing potential suspension of his commercial fishing
permits under AS 16.05.710(a) or (b) may not permanently transfer away
his permits unless the trial court allows him to do so and further
provides that if such a transfer is completed without the court®"s
permission, it is void.

Section 4

This section provides definitions of "commercial fishing law" and
"commercial Ffishing privileges,"” which are missing from the act as it
now exists and also gives better definitions for the other terms
defined.



MEMORANDUM STATE OF ALASKA

TO: House Resources Committee DATE: March 28, 1989
FILE NO:

TELEPHONE NO:
FROM: David A. Ingranm

Managing Hearing Officer SUBJECT: cS for House Bill

Commercial Fisheries 201/Penalties for

Entry Commission Fishing Violations
M/S 0302

Tel. 465-4081

Herewith 1is a section by section analysis of the effect of
Committee Substitute for House Bill 201, an act relating to additional
penalties for violation of commercial fishing laws and for theft of
commercial fishing gear.

S3SEign...l

This section eliminates potentially confusing language in the act;
broadens the court® abilities to suspend a violator®s fishing
privileges; and adopts language that is consistent with language used
elsewhere in the act.

Section .2.

This section makes it clear that a person®s commercial Ffishing
licenses as well as fishing privileges may be suspended if he steals
another®s fishing gear.

Section 3

This 1is the most critical part of the bill. It provides that a
person who 1is facing potential suspension of his commercial fishing
permits under AS 16.05.710(a) or (b) may not permanently transfer away
his permits unless the trial court allows him to do so and further
provides that if such a transfer is completed without the court”s
permission, it is void.

Section 4

This section provides definitions of "commercial fishing law" and
"commercial fishing privileges," which are missing from the act as it
now exists and also gives better definitions for the other terms
defined.



BRISTOL BAY DRIFTNETTERS' ASSOCIATION

3608 Arctic Blvd., Suite 742 Anchorage, Alaska 99503 (907)502-2161, Ext. 742

April 10, 1.909

Representative Max Gruenberg, Co-Chair
House Judiciary Committee

Alaska State Legislature

Pouch V

Juneau, Alaska 99011

Dear Ropresentative Gruenberg:

Please allow us to call you attention to Section 1 of CSHB201,
which is presently before House Judiciary.

We have had the opportunity to review a draft revision of this
bill which has been submitted for the consideration of the Com-—
mittee by Representative Foster.

Our concerns with CSHB201 alate only to Section 1 and these are
adequately addressed by R< >resentative Foster®s draft. We are
please to support it and urge its passage.

Our support is based upon this version®s 1) exclusion of strict
liability convictions from those which contribute to mandatory
suspension of an individual®s fishing privileges, and 2) its
provision for a ten-year phase out period for accumulated convic—
tions .

To better explain our position, 1 am attaching a copy of the text
of an article on this matter which will appear this week in our
Newsletter, which will be mailed to all Bristol Bay Drift Permit
holders.

The 1988 revision of this section somehow took place without
widespread exposure to most members of the fishing industry. We
do not believe that most fishermen are aware at this time of what
is contained 1in Sec. 16.05.710 as it now stands.

This opportunity for input on behalf of the Bristol Bay Driftnet-
ter"s Association 1is greatly appreciated. We thank you Tfor your
consideration.

Sincerely,

Dean Paddock
Executive Director
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will he personally accompanied while hunting hy it person who is
ualified under Ihe terms nr_ia) of this section. A person who falsifies
the required niTidnvit is guilty of peijury under AS I1.5fi.200.

(C IRvpenled, $ 27 cl) 71 SLA 1986.1 ) )

id) A nonresident who violates (a? of thin section, or who fails to
lurnish nn nflidnvit under (b) or (c) ofthis section, isquil /ofa misde-
meanor and upon conviction is punishable hy imprisonment foe not
more than one year, or by a fine of not more than $5,000, or hy both.

(¢) An applicant for n nonresident big game tag for tho takmg of
moose or caribou shall first furnish to tho statu, on a form provided hy
the state, an affidavit showing where the applicant will he hunting
and what gmdln%, transportation, or other big game hunting services
the applicant will be employing. A person who falsifies nn affidavit
under this subsection is gmlth/ of peijury under AS 11.56.200. (8 1eh
80 SLA 10G7, am 8 39, 40 ch 59 SLA 1982 am 5 1ch 74 SLA 1982;
am § 1 ch 111 SLA 1984; am 58 24, 25, 27 ch 71 SLA 1980; nm 58 9,
10ch 160 SLA 1989)

o R 3 T st oo

Article 4. Licensing of Commercial Fishing Crcwmembcrs
and Vessels.

Jvi-cliim Section

7)0, Su«pcn»ion of commercial licence  72). Miwicnv nnor commerclul fishing
and i'iitry permit pranllira

720. iltcpenlrdl

722. Strict ljapility commerced fishing
pennltici

Sec. 16.05.710. Suspension of comntercinl license and entry
permit, (nl A person convicted of a misdemeanor for violating AS
16.05.440 — 16.05.690 or a federal or stale commercial fishing statute
or regulation is, in nddition to other penalties provided hy law, subject r
to the following penalties;

(I1 upon n first or second conviction the court may suspend, for a
period of not more than one year,

_ (Al the person's commercial fishing license and the right to obtnin a
limited entry permit; or

(Hi one or more of the person's limited entry permits and the per-
son's right to obtain a commercial fishing license; and

12 upon a third or subsequent conviction the court shall suspend,
for n period of not more than three years, . .

_(A) the person’s commercial fishing license and the right to obtain a
limited entry permit; or

<Bi one or more of the person's limited entry permits and the per-
son's right to obtain a commercial fishing license.
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(?UBM n first conviction of a person lor a violation of AS
11.40.120 — 11 -10130 in which Ihe property is commercial fishing
gear as defined in AS 10.43.990, (he court shnll, in nddition In Ihe
penalty imposed hy low, older a suspension ofétle person's commercial
fgsh|n% privileges for_oneg(ear. Upon u second nr subsequent convic-
tion, the court shnll, in nddition to the P_enalty imposed h¥ law, order a
suspension of the person’s commercial Tishing privileges for two years.

© Durm% the period for which u limited entry permit is suspended
under (n) of this section u permit card may not lie issued and the
permit may not ho transferred or sold

) In this se.ctfop L .

1) “commercial Tishing licenso" includes u crew member license;

2) "Limited entry permit" includes un Interim use permit. 18 11
art 11 Ch 94 SLA 1959;nm 8 1ch 112 SLA 19111 am 5 1rh 75 SLA
19R6; am 6 3 ch 73 SLA 1986; am 88 I. 2 ch 46 SLA I9H8

Kffect Of nmendmvnls. —Tilt- HisS  SLA IDBH, which iiiitemlwl th), eectinn,
umcisiment, effective Mny 20, loss, Ir* provide,: "Notwithstanding (heprovisions
ponied NNO rcenscled nyhwetlnn a3, ot tht* AL, In Ncw,e pending ON May 2.\
which formerly relnled In the enine nub- 1088 Involving n commercial felling vio
Jecl mailer, nnd added aub,action, Icland  Inlmn that occurred I. fore May 2V 1ISH,
(c). Ihe court ahull apply the law That wn* in

Kdilnr's note,. — Section 0 of ch 45, elh-rt on lhe dale the vlahiliun mcum-d "

Svc. 16.05.720. PcnnlticH. IRepented, 6 5 ch 47 s1.A 11)881

Sec. 16.05.722. Strict liability commercial fishing penalties,
(n) A person who without any culpable mental stale violates AS
16.05.440 — 16.05.690, or a regulation ol tho Hoard of Fisheries or the
department governing commercial fishing, is guilty of a violation and
upon conviction is punishable hy o fine of not more than

1) $3,000 for a first conviction; nnd o

$6,000 for a second or subsequent conviction. o

?( In addition, the court sluiil order forfeiture of nny fish, or it4fair
market value, taken or retained as n result of the commission of the
violation. For purposes of this subsection, it is u rebuttable presump-
tion that all fish found on honed n fishing vessel used in or in aid of a
violation, or found nt the fishing site, were taken or retained in viola-
tion of AS 16.05.440— 16.05.690 or n i imtncrcial fisheries requlation
of the Hoard of Fisheries or the de?artment. It is the defendant’s
burden to show by a preponderance of the evidence that fish on hoard
or at the site were lawfully taken nnd retained. o

©A f)erson charged with’ a violation under this section is entitled
to atrial by court but not hyjury, nnd is not entitled to representation
nt public expense. (8 3 ch" 46 SLA 1988)
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Kffrellve dslrs,  Svctlon 7, 111 All,  vIdtfl  N<a*Mh*I»n<hillr llit* imiviaiont ol
SLA PISA limbs till* »otMn rlli*itne  oliia Ail, 11 a dai (KHifiAi on May 1%,
Msy if?, IIIHS, In utiuiitsncci wUh AS  Ihas Involving a (iiminarclal n*liinge vin

1T (17IHr 1UTHi dial ik 1111m] laifura Mny JTA Hiss,
kditor's Holm.  Swtlon mof rit a4, |In*limit aliaZln['fily llia law [liul 1l
SI.A Nillll, wind, priAilrt] Wiamlinfi, pm rllait nil llia data lia vinlalliili iwiiimm! "

Her. IL(UL721 Misdciiicnmir ciiinincrrbil fishin%_penalties.
(1) A person who ih-kIiK"iitly violate* AS 1(105 1) ~ 11i 05000, nrn
regulation of tlit> board of fishcrioit nr tho department governing com-
nicri'liil f|sh|n(+ Is guilty of n inlsilotifiiii .r anil in aililitiin In punish
merit under orlier provision* in lliia tide, uneluding AS 10.00.11)5 nntl
1000.710, is punishulile uPon conviction liy a linn nf not morn than
$10,000 or hy imprisonment. fur nut moiu tlinn on" year, nr liy both In
addition, tliu court shall order forfeiture of any fish, nr iis fair ruiirkct
vnlun, taken nr retained as a result nf Ihe etirmm.-lion nfths viohitinn,
and the court may forfeit any vessel nnd any fIShInP geor, Inrluditik
liny net, put, Inckio, or Otherilnvire designed nre_mlp oyed to take fish
commercially, that was used in or in aid of the violation Any fish, nr
iln fair inniket value, forfeited under this subsection may not also he
forfeited under AS 10.00.100. For. ptllgmses of this subsection, it is a
rebuttable presumption Hint nil fish found on lioiird a fishing vessel
used in or in aid of a violation, or found nl the f|sh|n8 site, were taken
or retained in violation of AS 1005.440 — 1000.090 or a commercial
fisheries regulation of the hoard of fisheries nr the department, and It
inthe defendant's burden to show hy u preponderance of the evidence
that fish on bourd or nt tho site were lawfully taken and retained.
Ili) 1fa ﬂerson is convicted under this section of one of the following
ofTenses, then, in nddition to the penalties imposed under (nl of this
section, tho court may impose a ,'ne equal to Ihe gross value of (he lish
found on liourd or nt the fishiisite ot the lime of the violation:
1) commercial fishing in closed waters;
2) commercial _f|sh|_nﬁ_dur|n_g a dosed Perlod 0r season;
commercial fishing with unlawfu ]
tackle, or other device designed or employed to take fish commer-

cially; or
(43,cpmmerced fishing without a limited entry permit holder on
board if the holder is r_eauwed hy law or regulation to he present.
©  Upon a third misdemeanor ¢ nap
foran offense listed in (b) of this section or any combination of offense*
listed in (b) of this section, the court shall impose, in addition to uiiy
penalties |mFosed under (n? of thi.i section, a fine equal to three times
the gross value of the fish found on board or at the fishing site at the
time of the offense, or a fino equal to $10,000, whichever is greater.
(5 3ch 46 SI.A 1988)
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Hntinn Hrdlluli . .
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(nt vinifalimin . [mile (lml Jrm I([i

IV IU[Mikdiun ot Ing( hwrtlifitf
MM mutjM i «ldim , lecty e

lions, lai A p-ison who Iran»|MiitA a lag game bonier to or from the
brio for compensation, or with Ihe intent or an agreement to receive
compensation, shnll ﬁromptly re,#ert to Ihe Department of I'uhlii
Safety, division of fish and wildlife protection, and in no event laler
than 30 days, n violation of a slate fish. giame, nr guiding statute nr
regulation tlial the person reasonably believe* was committed by u
client or employee of lhe person ~ )

gh[ A person who violates thla section is ?ullty of a misdemeanor
and igaal conviction is punishable hy a fine of not mole than $2(H)I) or
%Amﬁ&sglnment lor not more Ilion one year, or hv Imth it 11 ch 100)

Her. 1(11)5.780. Duly ul biL%Agome transporters In report viola

Kffrs thril*irs Hrecllull MU (W), lan# 17, o ermMinrve  ullt AV
MLA 19M, (n«hre tht* erstb*n flirtlitf  til [(M)hHD

Sec. 1d.05.787. Registration nf big game hunting liasr- rumps,
cabins, nnd lodges, Ini |I-!ffcitlve unfil dune 3", 1U89 A (arson
who is not llcenned as a guide under AS 1)854 may accompany or be
present with a hunter at a base camp, cabin, or permanent ItxJ?e in
connection with a big game hunt and for compensation only if the
person hos not heel) convicted of violating a game law or regulation
during tile precedmﬁ five years and tins furnished an affidavit to the
Department of I'uhllr Safety, division of fish and wildlife protection,
nt ienst two weeks in advance. A per.vm who is not licensed as n guide
may not register more than two iuise camp* Tire affidavit must lie
signed liy the |sTsnn oral must provide the following information:

<D the specific location of the ~camp, cabin, orlodge;

(2) the number of big game hunters in each party that will usethe
camp, cabin, or lodge; and

38 the kinds nr species of lug

hi IEffective until dune 30, . .
affidavit under (a) of this section shall notify the Department of Public
Safety of the amount and kinds or species of lug gmne token hy each

ﬂame that willbe bunted.

MU A (icisonwho furnishesnn
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Aim  Inmiiiml

Irt Tinli fiilry [*tru.t i« iwuiitl fin u If nil nf nnt* year mnl i» ifiluw
ulilf iiniuinlly

till Failure to renew .rn entry' |Hitnlt fur n imtkml uf twn year* frniu
tlie year uf tu»t k iiuwiil reaiiltu in n forfeiture nf tim entry |[M'ruut tu
till" IO1NAALin. e«ielit nn vrnivi‘il liy ti=* (iillintaalM 1l fur {<vnl (uune
An entry [ieriiut tuny nnt In* renewed until Die fee* fm eiuh [irece*liii|{
year durintt which (lie entry |h rmit wn» nnt renewed are |iiud Hew
ever, rnllure In renew nn entry [M*rtiul in u year In whit h lliere i» nn
ndminiiitrntive dimure Inr the entire muimiii fur n ¥#ilu fi*hery in
Kond taune nut turern w the entry (leririlt 'llie oiininlailiin nhnll waive
the |inyinent nf feen fur that year

lei An entry in'inut ruiudituten u uw privilege whuli nuiy lie iienh
fil'd or revnked hy the h'Knilntuie without ciiiu/H'ni<n!lun

ofi Kxielil for [miiuitn whuli lire nut trnuafernhle under AS
Iti-1.'l 17(110 nr (e). nil entry [ieritiit muvive* the dentil uf the holder

»K* Kicept nnpn.vnleil in AS 111 1011 Hi 111 'KI7, AS M HI [f|0,
nnd |t HI 710 Il HI 751), un entry [n'iinil may nnt be

Hi lile*ll{ed, fitirt|falle<i, leaned, nr cncumliered in uny wuy,

(71 trunnferrei with any retained rojlit of ie|niAneiuiiiin nr fnreclo-
Hiire, or on any condition reqilirinK n nuhv*nient trnnnfer; or

t'ti ultnrheri, ilintrmnrd, nr wild on execution ofjud”'iicnt or under
uny other pruce** or order of any court

(hi Iffem the death ofun entry [nrmit holder, the permanent permit
nhnll In- tran.ferred hy lhe coinmiAAion directly tu lhe nurviviriK
»|Kiuite hy rii’ht uf nurvivomhip unlciui the ileceoned holder him ex-
priimed a contrary intent in a will that .* prohati-d When no npou»e
Murvtve*, the rinhtn of the decedent pat** an part of the decedent'a
entate Kxccpl ux provided in AS Iti 10.333 — It! 10:i.")7, AS M HI,710,
nnd 11 HI 730 — <l HI 750, the permit la exempt from the claim* of
creditor* of the catute ti | ch 79 SI.LA 1970; am ii |, 7 ch 73 SILA
1977; nm i fich 83 SI.LA 1978;am i 1ch 51 SI.LA 1980.um i 2ch 47
SILA 19HLum ii 7—9ch 145SI.LA IHHIl.nmi 6ch71 SI.A 1985; urn
ii 1. 7ch 72 SI.LA 1985)

Kffed of «.nrn.Inirnl. Tl.c 10H4 mxn.fretcd" At Ihe end of Ihe find Mm
HmenditMfil *uli*tii..lel Ti.turv’ for “ad*  lento uf euhe-eUon .hi. And eutnl luted
nuiulrjt.ve mm” In *ub*iten e, mmedteedenl* e.lAle’ for "hi* r.UH," in
mtird for (wim.U whuh — nut Il.e *eton>| rentence of ftut.vect.on Ihl
IrmiMfvrat.I* under AS Ili 4’1 1700.,,r...*  The find 19*5 Amendment in rubwetlon
to the teytnn.na of »utMr.tun <0. *ut*i.  li m*erte<l *, AS H *| 210i«*72.." and
luted (ft* I*»*U*ye Uyi.in.na 'tl.e dr deleted "ill AS" g..rcedm* "44 *1 230"
(e*«ed ‘trolder" for n ~’>r.Irery mlenl u 'Ito Mcond 19*5 Amendmenl. *n *ute.e

161



t iniiinn

linn*e uimiul A.iu
Inmlik > | ful...Liml "
CUtutillon 1£'I'linijti M i f llia
i I Gill it ,f LUt i1 M aldrd
II'm 1,11 wmit]afHi, of eulim'ilion ilil

Opinion* nf Mlilnriiuy tfritrtm1 A
NUIKM TO

I oiialllullonullly Him «al[[,]] [im]rr
liiiii ilniia* of 1 1. mil 1. of dm alal«* nm
Hltutlufi v w™ Violated liy IIm |wrimt
I (.auafe» |ifov|ainii» i,f [In | [liultal Khtfy
Ad Hmli* v (Mruaky ‘uf I'l RX No
Jitra i .1 No* < 119,e 111,067PM UM
ilHY" 4 |irtil ilmiiim (; LM |70],
lots it j;ijii. hi i. L1 y]jiu ilbmai

I'nr tiiiiah rul.ilili of rnlry Jewmla vi-
ol.ilikrniiltui \ Lifl VI nor 1 TA wt
QOatriMlit Hup <1 Op No J702 tKilr Num.
IiH'ij, 017.1i, mi7 I’ /.0 UM elnNLIL M)>pr<<\
illmniMiil. h»/ /s i/oi km s ft /;m*,
id i. K4 .m:ijtf utiMi

riifptiao uf euli«rcllori <ki.  ftuliMC*
-491i|yiuf lInam Im ti rraullm| fnun mr<
[*14%>r Mini lit ovoid Aiilijrttin,: futn foim
i Vnutoinii n?rrinn*  <n-»ult of liold
Inn 1 vuluulilf hiaiiM> hipurtk ipui* in llm
hdu-ry, [tr< ofTitt i» i iillow hahrrrnin to
liikr udviirillKii of thr talu* of timir |*r
ttnhi if tliry no lontfvr widi tu participate
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llia MIMIu* of a [if..\WIV Htflit nm i lliat
odmrwiao  «mectlil(loiial  ft'tflftlatlve
timiiKva hi Ih* miinir of u linnlrd rnlry
h imil wuoM require gln gngiimnl of coin
h*fitfiliDii Annual ii. 1970 Op All y (lin

Iht'1.HIONM

thin im<tion llrown v_linker. Hup CT Op
No VHU IKile No 74/HI. (MM 1*2d U4l
ihim 1L

Knfurcrtarnt nf past due <HIM ntip-
pnrt.  Kiprvuion* of letialaliva mtanl
m (oridillUhon with Ilm clear provisions
of [Im IWuZ Kieniplloiu Atl me [ieimin-
slva th,it the lerikIntiirv tnranl wliiil It
euni in h rmiUiiiK u Farnil with past due
rIlllil Aiipimrt d alilia In encute iif;uliist un
olllarwioM earnipt lumled entry p*runl
Amleiu,n v Anderson, Hup ft' Op No
A17/1Kile No S IT/m. [F2d  (lIM7I

TrNrisfrr uf ile. rdenl's permit. — A
P>e«pieat o| "all personal projrerty“aupplim
the Contrary intent neceuoiry tu etrinpt a
linilled vntry pvrnul from the ipounnl "liy
Hflit ol aurvivurahiF" inlicrilincu K'hernv
of aul>M<imn ihi of tins Mx-tion. Wik v
Wik. Hup ft Op No 2M22 (Kiln No
TTWD. HMI P /d :ijini iith4 i

AtleteaM<Ipermit holder'ft"contrary In-
tention" under auUrction 1l) of thin"m e-
llon Is tu lie diate.,t red through the appli-
cation of Title 1 will provisions, iiidud
Ini* will construction statutes. Wik v Wik,
Hu/p ft Op No /m/2iKile No 771161, bMI
P'/d 330 FIUMi

Htntrd in Vik v Commercial Kiahrnes
Kntry Cornmn, Hup CT Op No 2431
Iisg N,m 45HM. 46291, 030 P.2d 697

HMT.lIM). brwtt. mi Thu commiiution shall esUibliuh annual

f.i-Hfor H.- iHhuititci- mid animal ruia-wal of entry permits or interim-
use [H-rmils. Tlio amount paid liy u i>ermit holder under the(frovision),
of AS Ifi.or. -t shall he credited by the commission toward payment
of ihe fee charged under this section. No more than one credit may be
obtained annually by u person

il Annual fees established under this section . .lull be no less than
$10and no mare than $750 and shall reasonably reflect the dilTerent
rates of economic return for different fisheries. The amount of an
annual fee for a nonresident shall he three times the amount of the
annual li-e far a resident

Ic) Tlie resident holder of an entry permit or intcrim-use permit
who has a family income falling within the federal poverty guidelines,
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adjusted hy thr loniminnian to relli-cl appropriate cost al-living diller
initials, is indued to ii maximum annual fee of $15 .

(ill The commission may charge interest at a rale Itat to exceed Ilui
legal rate nfinterest established ill AS 45 45.010 oil lees more Ihau i)
days overdue, gt l'ih /DSLA 1073;am ft Ifich 105SI.A 1077;am 6 4
ch™123SI.A 107H; mu S 2till 70 SI,A 1002; am ff) 3, 4ch 22 SI.A 10051

sinﬁiﬁﬂrﬁ’fiﬁ'}w\?ﬁq}liﬁ% iy %éf”\'n-ﬁ”}?ﬂ%nﬁ?frs&'u‘fpé%'i|ﬁ'iHHr']'q”QgJV
puttiling “furiuly Tiumin™ ikl aib»ii - Mxltou )

flail anii (lamk

‘See, 1U.43.170. Transfer of entry permits, la) Kxcept as pro-
vided in AS 16.10.333 - 10 10.138and In AS 44.81.230 — -14.81.250,
entry liermit« and interim use permits are transferable only through
the commission iih provided in this section and AS 10.43.1HO and un-
der regulations adopted hy the I'tiimnistiion, .

(h) Kxcept ail provided la tc% and (el nf this section, the holder of il
entry permit may transfer the permit In another person nr to the
commission upon” 00 days notice of intent to transfer under regiula-
tions adopted hy the commission. No sooner timn 00 days nor later
than 12 months from the date ol iiolicu to the commission, the holder
ofan entry permit may transfer the permit. Ifthe proposed transferee,
other thuti the commission, can demonstrate the present ability la
participate actively in the fishery and the transfer agreement does not
violate uny provision of AS 10.43 or regulations adopted thereunder,
the commission shall approve tha transfer and reissue the entry per-
mit to the transferee provided that neither purty is prohibited hy law
from Partmpatmg in the transfer. . ) )

() If the ‘number of outstanding entry permits fur a fishery is
%renterthan the optimum number ofentry permits established under

S 16.43.290— 1(143.3(8), the holderofan entry permit who qualified
for that entry permit in a priority classification designated under AS
16.43.250(c) may transfer the Fermn_ only to tho commission. The
transfer la the commission shall he niude under the buy-buck provi-
sions or AS 1043310 — 10.43.320.

hRepeaIed, H1) ch 77SLA 1771
el llefore the determination, under AS 10.43.290 and 10.43.300, of
the optimum number of entry permits for n fishery, the holder of an
entry permit who qualified for ti ntentry permit in a priority classifi-
cation designated under AS 10.43.250(c) may nut transfer that permit
unless the commission estimates that the optimum number for that
fishery will he egu_al la or greater than the number of outstanding

entrflé)ermns and interim-use 8erm|ts, ﬁft 1ch 79 SLA 1973;um £ 1
ch 120 SI.A 1974: am ) 3, 4. 9cli 73 SI.A 1977, am ft 7 ch 83 SI.A
1978;um 5 13ch 72 SI.A 1979;am f 2 ch 51 SLA 1980; am ftft 3. 4ch
47 SI.A 15)3L ain ft 10 ch 145 SL.A 1981)
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Effect of iiitM niliiii'itiN.  TIk* 1IMi
neixt, in liud Ib), n'wmil»»|

llip fathi iiuil MiTinni Miitcrtee* in remove
IK"ixoiinl [iroiMMin%, mulialiliilihl '«it>nHin>
nlr.ile (I,* Jifi*A«nl ability” fur VMiiMidi
inriti*nl nlillily" nml iiMcrtMI "and tlitl

NOTES TO

(“oiiHliliilionnllty. ‘Ihoiipnlrmtoc
liotl i LoiM*nf t 1. art I, of tho Mult* inn-
nlitnlimi in not violated hy Ihw: |>cnnit
imiialrr priivtNionn of the Lmuled Kntry
Act Stat.* v <MM-iky. Sup CI Op No
2702«Kilt-Nor IhTIt. (07 IF2< 11H4
11>H]]. opjhml Deiiiiskesl 47 US. 1201,
104 S Ci 2.170.81 L Ed 2dJII'l llOM4*

Fret* (miifefi*fitinlliy o frntry permitx vi*
olule* inilti, r t .1, art Vflf nor 4 16. art

Ai.anka Statute# * 10.43,182

transfer tiKfcoincMI ilum not violate uny
praviHinnR of AS 11441 of irKulutioiiM
adopted thereunder” in tho hint aentciuo.
nnd mhinl 1L hini;iiii|’« Ih-Aiiiiiiiik "pro-
subs! ili.it nrilluT party in prohibited" ul
tin* oiid of tho eulinrclinii.

DKCISIONH

VIII of tin. Kioto tuiulitnlinn .Stole v
Odronky. Sup Ct Op Nu. 2702 (Kilo Non
tuto, tU73>, 6rr. P.2d lih* mdkd, appeal
diamivu-d, 407 U S 1201. 104 S CI. 2270.
HI 1. Kd. 2d .130 110841

(*led in Itoikhon v. Hickey, Sup CI Op
No 1207 tKile No. 25601, 560 I*.2d 350
(1975), Hotter v. Stulu, Sup Ct Op. No
2712 IKile No. 0140), 008 I»2d 1313
1198.11

Sue, 16.43.JH0. Emergency trnnsforH. in) The coimniHsion shall

nilnpt regulations providing for the temporary emerge.ncg.tlransfer of
entry permit* and interim-uso permits when illness, dinability, death,
required military or government service, or other unavoidable hard-
ship prevents the permit holder from participating in the fishery, To
alleviate hardship pending a final determination of the permit
holder's eligibility for an entry permit, the commission shall adopt
requlations providing for the temporary emergency transfer of an in-
lerim-use permit issued undir AS 1 .43.210%b) o

nil The commission shall adopt regulations ﬁrowdmg for the tempo-
rary transfer ofan entry permit upon the death of the permittee pend-
ing final disposition ofthegermn us a part of the permittee’s estate.
g?’-ﬂCh ™ SILA 1971 am 55 ch 73 SL.A 1977, am § 5 ch 123 SLA

NOTES TO DECISIONS

<luolrd in Wik v Wik -Sop. Cl. Op No.
9*22 IKile NI, 7710, liHI P I'd MIS 11951

Si‘c. Hi-13 M2. Entry permit deductible aS business expense. IRe-
peeled. * 11 ch Il SI.LA 1037.1

Article 3. Initial Issuance of Entry Permits.

Section Section
L0O. Adliiiiii.lrutiktf arena number of entry* permits for Initial
Lio Interim 1>~ permit, nu.ddkati.ue, inue
990 Terms ond nindiliom. of interim use 250 Stjnd.iril» fur initial issue of cnlry

permits permit*
910 1),-Lilniii nf iu,ir,,v,,.d fmlierieii ~ 260. Appiicotion tor imtlul is.tie of entry
7(0 HeUriiilniiUon nf  the maximum permits

Hit

fA

()

S It1.,13.201) Kihii anii Oamk S 10.43 210

tkeliuil .
270 Imliol iMuaitr* uf entry [rermit«

Sec. 10.13.200. Ailnilnistrolive areas, t) Thu commission shall
establish administrative areas suitable for requlating and controlling
entry into the commercial fisheries. The commission shall make the
administrative areas rcusonnhly compatible with the geographic
areas for which specific commercial fishing requlations are adapted hy
the Hoard of Fisheries, ) . )

_ (> The commission may modify or chnngo the boundaries ofadmin-
istrative urens when necessary and consistent with the purposes of
this chapter. <§ | ch 79 SLA™1973; am § 30 ch 20li SLA 1976)

Sec. 1643.210. Interim-uso permit; qualificution.s. (a) Pending
the establishment of the maximum number ofentry permits under A

16.43.240 ond the issuance of entry permits under AS 1d.43.270, the
commission sliull issue interim-uso permits under regulations adopted
hy the commission for each fishery, to all ulpplja nts who con establish
their present ability to participate actively in the flshery fur which
they are making application, except us provided under (el of this sec-

tion.

th) Before the issuance of the maximum number of entry permits
fora given fishery, tho commission may issue nn interim-uso permit
to nn applicant who may later become eligible for un entry permit
under AS 16.43.270. o ) .
~(©  Tothe extent that the commissioner of fish and game authorizes
it under AS 16.05.050(10), the commission m_a)( grunt un intcrim-use
permit to a person to engage in the commercial taking from a fishery
on_an_experimental hasiH. )

id) The sustained yield management and economic health or the
following fisheries is Severely impaired us a result, among other fac-
tors. of too many units of gcur participating in the commercial har-
vest:

1) Bristol Bay registration urea — drill gillnct fishery;

2) Cook Inlet registration urea — drift gillnet fishery;

3) Prince William Sound registration area — drift gillnet fishery.

<> IRepealed. § GOch GSLA 103L.1iti 1ch 79 SLA 1973; nm i 69
ch 6 SLA 1984)

Effect of amendmenu. — Tht* 1984 for flalivrtpji npccificd under *ut*M.*ctjnn
amendment repealed former fubaection id*
<e». rvhitint; to 1974 interim um+ permit*
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tunas TO DECISIONS

Commlolon** di*<n lion In Umilng
prrmiU I* Hmlftl,  Tin* (‘<eHWlirfii.il
Fi*hrririt Kntry t'oirimiw-tiorl do*-* not
have 1DI0 authority to i**ur Intcnin uw
}\I/\I/brmitM whrnevrr it hrlipvaa, after toil-

fuiiik tin* varum* inltm i involved,
Unit Ut nfl ImUMIhv Mould Ik *-«fiiitntolr.
thr rommtMion'R dihcrtlion i* limited to
thut winch I* outlined in AS 1643210
and 11 13220 Knlrnnkt.tr v Stale, Com
Futu-rle* F.ntry Comm'n, Sup Cl Op No
2921 <File No 7707»,097 1»2d 660 t 19851

Onri* interim iihc permit In Inui'd
pursuant to AS 10 11210. lhot permit, if
pn>|K*rlv renewed, remain* valid until n
final determination I* made Kolmakolfv

Slate, Corn Fndiorie* Hnlry Comm'n.
Hup CI Op No 29211File No 77071.097
P.2d 060 IlIA5»

Itctfulation held lotunaliteiit with
tlil*« Nrrtinn. A Coinmvtrlul hudierie*
Kntry Comrniuion rr-Kwhillon providing
that an applicant for an rntry permit who
it un/unre*«ful In eupt'rior court will not
Ih* (muni an interim un®© permit on fur-
ther npH*al wan held Inronautenl with
thla M-ttion KalmakofT v State, Com
Ficheric» Kntry Comm’n, Hup Cl Op No
29217File No '7/67), 097 1121650 | I9M.M

Cited in 10m* v. CornmerciM| Fudirm-R
Fnlry Hlomm'n, Sup. t't Op No 2616
4ile No M0O. 017 1*2d 151 /062>

Sec. 104:1.220. Term* utitl conditionn «if ink-rim-nm? permilit.
<n) Tliu commission shall adopt regulation* sPemf ing the date* and

places of application, the procedures to he fol

owed in renewal of the

Interim-usc >ermit including the time, place of its renewal, and for
uny other purpose incident to the administration of interim-usc per-
mits for that fishery. An interim-usc permit shall expire upon the
final determination” of the holder's eligibility for an entry permit,
(b) IRepented, S 9 ch 77SLA 1977.1 o
Icl The holder of nn interim-usc permit must have the permit in
possession nt ull times when _en%aged in the operation of the gear for
it was issued. [l | ch i9°S*A 1973, am § 2 ch 126 SLA 1974;

i 1f>.43.230 KIMI' AND (IAMK ;16 43 2511

Kntry CoitimiMiun regulation providing  (her appeal wm« held Intuu*l«leiit with
thatan appln ant fur an entry permit who iliin * Kahnakolf v Hlate. Coin
la unaiiitetaifiil in auprriwr rmirl will nut ~ Fndii'iM e Fnlry Comm'n.Hup Ct ftp No
lie iMued an Interim u*e permit mi fur-  '2921 iFih No 77671.697 I*2d660 | [tW5>

Sec. MABB(L 1)«*Igniilliiii of (lisht-HNi il fl*fiiri<'N. Pending Hm
determination nf maximum numbers of entry permits under AH
1>43.240 and h«lbii> 1lia initial issue nl entry i.rmlts under AS
[1i 1d.270, Him cummissinn shall designate an distressed fiiduirimn tIlOlu?
far which it estimate* that the optimum number of entry permit* wil
Ih; lea* Ilian the highest neuilier of units of gear fislied in tlint f|sher?/
during any one of Hie four yearn immediately preceding .Inmmry |,
1973.74 [ ch 79 SLA 197.1;

Sec. 111.17.20. Dclerniinnlion of the miixluiuiii number of
entry 9erm|t* for initial i**uc. la) Kxccpt as provided in AS
16.132 O(a?, the maximum number ofentry permits for u distressed
fishery dexlgnated under AS Iti.43.23u sliall he the h|%hest number nf
units of gear fislied in that fmhcrY during imy one of the four yeurs
immediately preceding .lativary I. o .
~(b) When tile commission finds that u fisliery not designated us a
distressed fisliery under AS 1643.230 lias reachied levels ofﬁartlmpa-
tion which require the limitation_ of entry in order to achieve the
purxises of till* chapter, the commission shall establish the maximum
number of entry permit* for that fishery (1 ch 79 SLA 1973)

NOTES TO DECISIONS

1973,

cm § 9 ch 73 SLA 1977)

NOTES TO DECISIONS

CommUidon'a discretion in ianuintf
permit* i» limited. — The Commc-cial
Fmhtnea Kntry Cnmmi**ion doe* nA
have the authority to u«ur interim um+
permIU whenever it M I*vet. after bal-
ancing the various interest* involved,
that tuch on ivtuancr would be equitable;
the cumniiMion'a discretion in limited to
that which la outlined In AS 1613210
and 1643220 KulmakofT v. State. Com
Fitherie* Kntry Cornm'n. Sup CT Up No
2921 iFile No. 77671. 697 I*2d 650 <1985)

Once interim-uao permit i« i*«ued
purau.inl to AH 16 43 210. that permit, if
properly renewed, remain* valid until a
final determination t» made KalmakotT v
State. Com. Flahcre* Kntry Cumm'n.
Suf Ct Op No 2921 iFile No 7767),697
P 2d 659 119851

"Final detcrminNtiun." — The "final
determination" Lintnuit* of thi# orvtinn

and "appeals retolved" Untfu.ijp- of AH
16 13 27i>e» thould I» congruent, u* in-
terim uM* permit* arc immcd under AS
16.43.210d» ©xprrudy for the Urnlil of
applicant* under AS 16 43 270: the lan-
guage ofthi* arction clrnrly refer* to m«o-
[utlon If) the Supreme Coutt of Alarko. an
interpretation Ih.il ir curuiMcnt with und
supélorted by AS 1643 270<ci KnlniuVofT
v. Stale. Com. Fiahcrica Kntry Cornm'n,
Sup Ct Op No 2921 iKile No 77671.697
P 2d 650 <1985»

A ‘"final determination" within the
meaning of thi« aection rrfer* to the deter-
mination of the final authority, which I*
the Supreme Couit of Alutku KalmakufT
v. State. Com Fuheriea Kntry Comm'n.
Sup. Ci Op No 2921 IFile No 77671,697
I*2d 650 <1985

Regulation held lruun»i*trnl with
thi% nwtion. A Commercial Fisheries
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IsrginUlivr Intent. - The legislature
intended the number of permit* initially
uuued tu reflect actual umj Rutin v.
Slate. Sup Ct. Op No 2712 (File No
01461, (48 1*.2d 1313 119831.

Selllit# the maximum number of
malmon hand troll permit* at 2,150 won
reasonable and in accord with the letter
and *pint of the lL.muted Kntry Act
Rutlrr v. State, Sup Ct. Op No 2712
(File No 6140). 568 1'2d 1313 <1983»

Applird in Commercial Fi*hm©*
Kntry Comm'fl v. Apokedak. Sup Ct Op

Sec. 10.43.250, Standard* for

i\lloMZ_Oll File No 11611 606 v 2d 1255
1

Quoted in Nodoit v. Commercial Fish-
eries Kntry Comm'n, Hup Ct Op. No
280H iFile No 04951, 680 493 <19841.
K.ilifick<ilV v Stale. Com Fiahenea Kntry
Cumm’n. Sup Ct. Op Nu '2921 tFile No
7767». 197 1*2d 650 H085i

Stated in Vtk v I'ummomal F»herir*
Kntry Comm’i, Hup Ct. Op No 2431
&Flle No* 4588, 46291, 636 1'2d 597
19811 IP** v Cmnmrrcint Fiahenea
Ei- ry Comm'n, Sup CT. Op No 2515
(File' No -VJfil. 647 P2d 151 t1982I

initial issue of entry permit*,

(ai hollowing the establishment of the maximum number of units nf
gear forn particular flsherK under AS 10.43.240, the commission shall

adopt regulations estahlis

ing qualifications for ranking applicants

for entry permits according to the degree of hardship which they
would suffer by exclusion from the fishery. The regulations shall dc-
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I 11].13 MO At AKANAMITM * it. 43 2fi0

r.liiniiinilili' Ini 11i." fishery. Ili.- pef.entuae *i mc.iiii.. ilrnvr.l Ir.im lin*
fishery, i. liiiu... nn ulli'i ii.itim<ik("Uhillull  vIii0aty nlilllitiik 1 .ve

I CAdE D Juint milleldm1ln (1 dIl fishery, luclililllik, will'll
H'UNiliiilili* fur llic fishery, ill." minilHTuf years oi [iiirliri[iiilim i in Hi.'
fInlirry i.Ini lIn* iilinInl.<iii'y uf participation .1L.111UK uni'll yi'llI*

tlii Tin' commission nluill deniKnale in IlIn" rcxulutiniis those |irinrily
UIn"nidi ntmil™ uf dipplirniilii wliu would sutler nin'lilll.mil I''Ullunilc
1111 1> |mit>liy exclusion from llic linlii'ry

il Thi." commission nluill <L'ni|{iinlr iii lliu r."tpihilmns ilium" |irmrity
class,fictions uf npplicniiti. wliu wuiil.l hiill.t only nnnur economic
li.inl'Inp liy exclusion f1hii Iliu fishery

nil I mi HMildiliinl eligible tu iipply iinil. T AS Hi 13 2ti0'u> Imn
uppll."liliirinp iili]iliruli.ill period* established under AS 1li 43 21,011
Hlii'dfi<' fishery resource iiii.l tile mini.' specific ly|K' nfn.'i.r in .lIT.'r."iit
n.lin.iiinlr.ilivt" uri'liH, Tull liji* fnili‘il lu .piiilily fni un entry permit liir
tlint type or fisliery roiuturic iiii.l itcur, [In* minlivnluil'n tm ii.il.it im*
(fUilificiillimn limy P<&credited lu llic fInlirry fur w)ii<li tin* iiulivi.luiil in
iiiuhl qualified The i.iiiiii* 'hi.iii nluill issue mi entry permit lu lliu
nullvuliiiil fur lliu fishery il the individual's cumulative qunltflcat me
rch.ill iii phuing lliu iiiiliviilim | in u cnt.'Kury dcsignutcd in lIn nf iliih
section Tim i|UiilificiitiM tin credited In u fiulicry under Ililn subsection
may nut he considered for the purptme ofranking the npplicunt under(ni
- let uf this section fur uny utlicr fiehery. The cunmiieeiun may nut
revoke uny permit previously issued notwithstanding ihe issuance of
peiimIH iri excess nf the maximum number established under AS
Hi Id 210 — 11i.43 210 mi result ufliiiu subsection In thin subsection,
"fiehery" Includes all salmon fishoricsolThe elate fur which a maximum
nuinlur ufentry permit* hue been established hy theconimifuuun under
AS 16 43 240ihi.

lei If the ruimihitive<|unlifirutione ufun individual underid luflhie
section milude |Hunle grunted hy the (ummiHxinn under (nl uf thix
heelion for more than one fishery and the number of points required lo
place mi upphennt in lhe priurity claseificulioii under Ilil oftills seelinn
is nut the same for euch uf Ihe fisheries, the cninnussiiiri shall obtain n
quotient fur the individual hy dividing the number of |Hilnls the
individual has been granted fur each fishery hy lhe number of pointe
needed to place an applicant in a priority classification under ihl of thin
section for that fishery. |f the sum ofthe quotient* obtained under this
subsection equals or exceeds 1.00, the individual is entitled to a permit
under id | ofthis section. 14 1ch 70SI.A 1973:am 4 | ch lit SI.A 1070;
um 4 1ch 137 SI.LA 1980; am 4 5ch 47 SI.LA 1981; um 4 1ch 22 SI.A
1085)
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CnMKklilulioinilllv i.f diilHItHK riillvr
mj/ulNliun™, W ithin llic < chrrar of llte
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Imlt in Ihe f*h<in dtkiri'l or «ounly of an
t<gpF|M4IIIr diMr.'tlie tj1t AA* Oft ri.MKh* 40
violmim r¥y>ul prirfvrtfon ngM*

[*«t hd/_ Alnlii 1nn*l, 4t 1 ||
hiiUIUi** v [ofnin*rii*l  loltiiiit*

ILr githly Comm'n, Hup CI lip No V*¥|

*Kile N'O .I I'ilt, IMI4 1* 2d 4*7 i|DH.|\.
ClitMiluiton* 1t* ¥4 InvMIid - It*i(iIn
lion* wltlih milil Ihrre of Ihr four al4lu
lofilv innntlrtUd trileriN of nonotnir dr
[*mtleri(M hip MMVAIZ u» Hi* > teU'tr lo lhe
likM'MMieitl * of  reona*riir <»[Mml* im
Muller V- Mate Sup CI lip No ‘2712
oKile No ni4h. VM I*2d 111t <I'Milt
CHerleem [ty fo* Inr 11 miMm nlimii nf
liilllml per mil*  1h** Iri(ikl4livp hiatory
frtllo rcliMily drinortalralr» 11141 from (lie
util 41 the freiiMtra of lin« I Kivl.*i<.n m
landed "lidrd*lii[i lulm_lhe d<t<rnruiliv*.
hutor in the ell.* nlumi of ihe mmiml frsM
limilrv] riitry ftrrinile 1",ik*uri v 1fnKry,
.orzp Cl Up No 121%7 Kilo No /ftf*ill. ft'iH
1'2d 359 <I'*6) .

Jh finlrix — rrnntim Irili-|h ndem %
*iMii.U/ila In trrmi nf i/eor Itren***
nwr.rrehlp.  The »tduU>ry H™*hU of
Mliiloirily 'Ift Tlil* m llun (five tKr Com
liirrtld| ‘Kikhrne« Knlry CommieAlon llie
pMrr lu drflnr one *f llo* alulutory Ky
nomir depend« mr at.Ini.Irfle in aiili*** tmn
mi'K in Irtmi ot Keur Ik*nee owneniliip
Kalnoikoif v Mate, Nop Cl Up No 2'mni
iKilr Nev 777w, £.001 1 2d Hp» ifMtr

SiMtulorila  «Mm rlrnirnilinx -~ M”olnai
ranrrird  pNrinrres  veert* MppIM-tl In
MHNMIinie prrm lu Thr Cun<rurrciul
toheriiM Knlry CortimiMiort applied im
pn.jN r atandjrda th il unjoatly dis*rimi
nwlid married purtner*. panicu
htrly married women, in aw#rdmi! im*m*
oNja-ndetk*- jktini* in ih*«drirrnunaitofi of
rlillrrnrenl To lillnM**] clilry prflDIt*. lia
elition.il p.iilnritinp “fudoia rvrn hand
«illy applirO are lo P umtl for del* rrnin
jiic’ [Mitnrrohipa  I*elwten  epMiM*
Ct krunkv Slat#, Com Kuhertee Knlry
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* hi i (fiiti Al AiKA

(oinion. Niipy-g'j | >hl» No
ity
I'fHtil tif thvt-Mlittriil of Tooir MiHiiry
liilii fUIieti/ than illioin# ilrdtr<| limn
other riii.i: o)ymrol —not allnaiil *e a
I'lim Tot il *»in%ill** i Lulit # nil tlic nllii'i
employinstil 4 potp**tr# X itrvIviliK
(i IntM'il ii[Mift Tinonm  depend*tut
FrfirnlOK*" «e iMiiif.l be 31 AAI
1 3> Vuilfikil i AUcke* 1'Liu - KI*dt
riln holly Cullilllli. Snfi 11 |1> Nn
IWJiFdi* No Mo ftIMP'3d 2417 lIvjtli
"Applied for ' Udiim<) in milt-Milion uli
of IIn* mi Hun iiujitl I« ir.nl in ftiiijuiii linn
*tlit the Irtl of tfit Imult e I'lllrV Ail lo
[lirnit ‘apply for prflinl* within 1h* vhtfl
lollly requirement* nf AM 11t412* ‘n-
Nadi v Mote [luni Fifth#mm Knlry
Commit, Sup | I UJi Nu JitiiJ if ilr Nu
(UH UMW V IM -Iff «lIMI* .
['Intt-rlotf fUTi ilnra mil vonililiilr
"hurvedintf". ~ ffwiiica * fuh Under
ninl <rv*nitf on il d*e» imf constitute Intr
veiling" a* wt'liiifl in iln> regulation
wituli~ award* Eqmt* fur noli yvii iii
admit Ilir |*E*\*I till! harvested lit# full
«iy @ SAC oM. In | piijucr * M.I*
Cain Tulirnrt Kriliy Cuminn .Hue/ Cl
ftp Nu 27HI [Kite N.I* 6*40. MI10..VIIII.
077 P2d Yin U0kt~
Cfrimfni**lim « it ftiilioi of pu«l par-
1|c_|ﬁat|on_. \s hilt* tin* riiirimiMtiiiii™ if* t
inithin of [iN4l participation a* hurt* ~ »
ln* n-h. > li *uufit’ inriuni-iiitilv (um
inlr# with the It--givlalivr ylew ji.it Ininl
hip Iw innuur ul aiiprding to_tin* aitual
Inkm? nln«h lo Thr [i*]. veiii if 1hr "ill
C[lldll? [ull lint 11 In* liiMiiiiari" nf
eifl*yfcn*ri *» of [lil* ertimn all**& (hr
lonnniMinn lo npand upon thr ronrrpt of

SEALTH ft 1tHiwo

whli an_npiilrmil ilnl UT Tull Y ounker
. i thin hilirtiM Inliy. Quimin
hui» lop No mw'/thuNu” IMTM.VIN
ITM Il / iHi;m

Kriroto Ilvr— applh aIiIIIIKA o of
Irmpltloii Hintv  (‘um_ hilinim
Kniry Commit s Templeton, 6'M *yq 77
eM.itkit IV7(Il ahniilil U applied IH.ua*
11t In IWfAon* wli'i Mpplod for Il
entry |eriinilr mni whose nain** mr
Ihrfrliitt in Ihr commercial ntlioit*
entity commission's imi.ol*. um| *thu have
shown that they fail*-* to submit valid up
FIUaIiun* mloii they «nr rlihihlr luilomi
<<miM> uf th# commission* vriOdMia
paitn*ralnp j..Ini .Stv m.ife oiulft AM
11130 1fl Cwhtfl v Muir. ['um fiilirpI
i i i 0
4D Bl

Applini In Coininrn <d ~ Kuheiie*
Knlry Corninn « AjmIn*il.ik. Sup Cl Op
No Jill | «KIH No 44041, 006 I’ 1'd 1266
ilVftoi |(i,«r v Cuinnivintl Kiftlirnr

ey ol Nl WAl V1

tfuoti'if in Vik v Cnnimvmal Kiahrnr*
Kntry Coiiun'n. hup \S‘I 0p No Jill
itih- Nm I'mh, m2Vl, uio 1*2d 617
tiurill. Jutirt v (‘omniricial hilirrin
Knlry Commn. hup Cl Op No 2M7
iKilaNtf 6V0.i. i\l |* 2d 24471 22 1 Coin

AT TR LG NG
A QY

2792 ipilr No OIWi. ij?h 1'2d" 121
o|IMd», i Alutk.i t'om Kuhnira
Knlry | up Ct Op No 27IM
iKilr No hjIMw H7H I*2d 1111/ lIfMII,

t nn;mo I-ISM soil iSMK i 10 41 200

establishing the applnanl'a ipiallfications under the regulations
adopted under AH Itid.'lItAO

lei When a., applicant Is unable lo establish qualifications far an
entry permit hy submitting the iqgiei'llic verified evidence required In
the application hy the coininlHsion, the iilijiheant may request and
obtain an administrative adjudication of Ihe application according to
the proclaimca >-riildlidied 11 M" [II HI 11lllhi At the hearing the
applicant may present altern itlvu r.videlice ol qualificatioiai (or an
entry permit

Idl Kxcepl as provided L1 lei of tills section, an applicant shall he
iiKslgaed lo a priority clansilicatioa based solely uj«m lhe upplicant’s
qualifications as of .liinonry 1. 107.1

lei Wlam the commission istahlinhcn lhe imisimiim number of
entry permits for a particular firhery under AS 10 dll 210 alter Jnnil-
ury I. 1075. an applicant shall In assigned la a priority elassifieation
bused solely upon tlie applicant’s qgiialificallniiN ns of January | of the
year dining which ihe cammission establishes .lie maximum number
of entry permits for the fishery for winch application is made (I | ell
70 SI.LA 11*73; am « 3 ch 170 HI,A 1071; am 1 0 ch 47 SI.A 1081; am
4 11 ch 145 SI.LA 10841

Kffrei of ftnifmlitirni*. ~ Hi# 16H4
jiiiu hiimvlit thf *r<iiliil MHt#ltr# of
M(iMcdiiui in»

NOIKH TO IKfTHIONH

(oii*(MiillortMItty of ni’rlion. Un*  ration ofentry [wrrnit* tommercial Ki*.’-
ralry rritriM Imit «f IIn* Limitwl Knlrr eric* Kntry Comm'n v Apokcdak.Hup Ct
Act violnlr priifirs (M #rt VIIL nor1 | Op No 2011 (Kile No 44641, @M [»2d
Mit 1. of llic eni#1(Of1KOtion .NItti* V 1266 +1086) )

i Ifttnukv, Sup Ct Op No 2702e Kilg* N** Ihe rttpiimnenl that uppliranta for

participation 1t d'ltfnnt rpllit” It Inllo N.xIn v Cmtimrfilal Kiclicrir> Knlry
*n. ami ihr commission *«e hot miuirnl j#a'n. Hup C1 Op No 2MM iKila Nn
to give paHitlpollon point* fur year* in MI 1¥2d 4U.I HITH4'

im The ciniimi.voon shnll jusrpl n|>|ilirationN for entry [<rmitn only
from iili|)licnnIH who have hnrvrstoil fishery resources commercially
while pnrticipntiMK in the fishery .is holders of near | enses issued
under AS Ili ()i foill — 1005 070 and mterioeu.se permits under AS
10 13.ai0tii» liefore the (Jualilicution date estahli.shed in tdl or le) of
this section The commission may specify by regulation the calendar
years of participation that will he considered for eligibility purposes

(bi The commission shall establish the opening and closing dates,
places and form of application for entry permits for each fishery. The
commission limy require the submission of specific verified evidence
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r.Uti. 6K/ M il 124 11w +IOHcli. tfpiwal entri/ lermil* Im*p.ot Kear licennrca liem*
r

iIMmiMnl. 467 II M 1201, | US Ct 2376,
hi I K4 29 :i»0 OVHII

~(‘onviKudoniilily *f former Nulmr#
lion (M. Sul***#ti*iii in", wlihlt ltnil*
Hppluatnm* fur nitig [»ranlt* Py |* forfiny
li.ridma u#*r lurrue# prior !*»Junuurr .
[V71. viftUIm tin”MJual protrctum nulit*.
~mOnranlM-il liy the ntutr nntl feilrrul con*
«tiliiliont, of rummerciul nNlurnirn wli*i
ol'tnitm|. Jth.tr [Ifciim-4 UT laniinry I,
1673 [ft.ikf'm V Hi.k.y. Slip CI Op Nt*
1267 IKilo No 26501, 650 I* 2d 36111!117«*
trli fiilcil under prc IV74 vrnlofi ofeul»*cg-
tiun (i) .

_The umr llrraM* rcijulmnrnl con*
lilnn] In »uh»rc(ion (» doc# nol vlo-
Itile the cijiim| protection cluum* of the
etalc or federal conMilutionn since it In'nr*
u f.nr ami euhvttintiiil relationship to. and
I* rat,lonall,brelated to. the purpoM* *fpre*
venting anjUAt diAcriniinutiun'in the niP*

a fulr Mild »utM tuntial relationalnp_lo the
i)nrfm*** @fpreventinjt unju*t diarrimma-
ion in iilluratinK entry [*ennit* Commer-
cial  Kialicricn Knt% Comm'n v
A;n‘lkedak,Kup CT_Op No 2704tKlleNo
6761*1, 6HO 1'2d 477 (I0H4»

A (laMinciitiMii ItutM'd on whether mdl-
viduttU were jrear license holder* wan con-
stitutional. and did not violate etéunl pro-
tection Nmh v. State, Com Fl*hertei»
Knlry Comm'n, Sug Cl. Op No 2802
IKilo' No 70161, 679 I*2d 477 119841

Kffnt of Imikiion v. Hickey. —
[*oikfton v. Kickey, Sup S.’t 0p. No. 1267
iKile No 2550#, 660 p.2d 359 119761, did
not invalidate the tfcar license require-
ment contained in subsection tai of thi*
erction Commercial Fisheries Knlry
Comm'n v A\M>k%dak. Sup Ct. 0] No
2794 (File No 67061,680 P 2d 477 t|9B4|

Appliration ju riod diH's not violate

171



* ]t 132(10 At A<hA
cqoul il AilM). *oW quUt'II
In I*eckei*ii v KuKi'V. Miilt <1 tt]i No

I ¥/ 1h I* No itftftin, 6M1 .M \ 1 t17)/6 i
m( ilim <*oi<nii«<ftiml Kuhorir* | Miry Com
no «*i"M in [M«*iMul|C>iiin]| Vo A A<
06 rouingi ettinty e e serAl o e M
iiiml for rnlry m*mitiU uihI*t mjlimhlluii do
liiil ri-Inrling application* in"lIn* |M<ind
til linlv ¥f|M>_ *1.0 ILnl IWliml vMIli pi if
liri'iiM-1 tor Ilic fifel Inn« (luting 1 o r
11 (Ini_uni ilmv rqual |irnUtlion nl Il
low ‘In ihilM appliron* "ML li.nl luifd
Wi )i Jirlisen for (im+ 10%1 NI Ticx
Iwrrll" [IN.Qoiot I'tVVIif requiring Ilirfii In
Imvo I'lliil iirulvr lic 0r|%|nal applir.iliun
hnod oinl nul allowing thmi lo filo under
In* low upplualiori JAfn-i_ Vik v Com
IlirfClul Kuhcfle* Knlljr CioiiMi'n. Sup t'l
?Ip No VIII ThIf Non 4VIA. 4629). (Kill
"2d 597 HUH 1L
. Prqperleﬂ Inlcrnftl.  An appluant fur
i limited fUh**r) e'ntr?/ p*mill ha* oé;rop
eity [iUle*! un.lit (In* M'lInili nnd lir
rrgolularf/ «dirmv irupltiiimling il lIm | 1*
elildled fo dor* prvMiw* i;futlHtan N
nf Munr v_(omiimriMI Tuluri > Knlry
Ci.o0ii"n. s.|£ il 0p No 243 | =mNo
ftSENIt. 635 P2d 827 ll»H|»

tNQI”et( K rllryrrtll_u'_th%ldertf of n
etvsily (ou ur limited mtiy |wr
sitllw Xli<r aIIP‘Pn){rIII ot lo tlii.M* *yl.é re
irivr-d yellow card*. wefr nil Ilir fi*her
man*o hiktnry file and mrivrd comtto*-
ftian mailing*, and wlo re tin rr wa* eiti n
eovr rnrdia nm rage, hu*«ver, nntlie wa*
rumdllutiutially d'-feilive <% violative uf
dtm proKic« 04 lu K.ikton applicant* wliu
ITCrlVed the application it-if. hot who***
rumen wcie drupped Pom ihr Hrllrmiiifr*
hitliiry fileand did nulm nva kubm iuvdl
rofntiiitwiun - mailing* ~ Witkrr*ham v
State, rout t'inherit* Intry Coniin'n,
Suil t'l tip No !MU7d'llr Nn MIWi, SHU
P 2d 1135 tDKIi

Nntii rnuffli ietil. “Yil'oW card”
u-id Ly tin Cotnmrrcial Hdtvnc* Kntry
Cummivdnn il'kh Qi to itnlify gear license
holder* uf tutv»*Ity nfapplying for limited
entry pcinut* under lIn* Milton when
cumodrrvd in ((injunction with (he oih«*r
method* u»*d ly the CI L.t* and with the
widcplead luMiagi- whuh the limited
enlry pmgraiti got fruM Ih» new* media
wilt'm. (. nl Jo »uln>ly On-pfwr** notice
requin nnnl* h'dalc uf Miner v Com*
mernal tidicrir* Knlry Sup (%t
Op No 2132ihtlu Nu 611i'0,6.111' 2d 827
t1g411 ) )

Deadline requirement do*** not vio-
lali* ripial protection Ihr dradimr
rup* remanl for pertm! under the lam*

) 1613 260

lied Knlry A«t d.*« nut violot* Ihe equal
protection piiivimnii uf the Alanka ur fed
end lendllullolia Wlikendniui v Stale,
Cum lidicruM I ntry Column, Hup Ct
OF' Nu VH>7 iKile Nn 6 /801, 680 [* M
Ii.. HV\D

SIAIO IKH

NvIllirr title prime** nor equal pro*
letilon, tiiulrr the federul nr Aluaka
eoiullliillniiN, require* un eseepllon to
the filing deadline in milim'cliuii >l for ap
Flhanl* wliu mil demon*!rate IIml ihey
oiled lu lunely file ImMCMUao uf liMiimty
K.iUte id MIlit-r v OoilUHerriul Kmhefie*
Knlry Cunuti'n. Sup C1 Op Nu ifl.lV
IKile No 6399?. L1%1' Vil 827 ft9811

"llulder* of gear lirrnntia". The
lerin holder* nf gear literme*" refer* only
lo individual mimed litrruee*. nnt iutli
mdividual* and ihrii Pailner* t'ominer
nul  Ki*)irrie* Kn.rrl (Nunin'n v
ﬁ nkfd.lk, iKile No (i7liti>. LHO 1'Vd IMI

mo

Ilo't*mi "holdi la of gear liceilhr*" tun
only lar rra»uiialdy conalrurd lo refrr to
individual named llremiee* Na*li v
Suie. Com Kuherie* Knlry (‘omin'i.
Sup Cl Op No 2HO2(Kile No 7«MI).i>71f
I".'1 179 MSD ) )

Ap| luaiit did nul uulufy Iliu thrediuld
ligihility rtiruremenU nftill* nlalule hy
i ir\r*tm% i<hery rraourre* fammer-
dally while parlmpalin? in Ihe Oahery a*
Iha ‘luddar nf a gear licenr-u where hr
mendy up*ruled under hi* father' licemu.
while hi* father wav ill and fulled lo efTe<t
o valid trahftfrr of hi* fathir'n ItcriiM” pur*
wuaiil (o former AH 1t)0.1670 (inim rtv
Stall-, (font K»*hrrir* Kntry Cumm'n.
Sup C| Op Nn 31l IFile Nu 8 10011,
735 *2d I'H 1]_1?87).

Tendering fiwli due* not conntitutr
"hurvrRting". ~ Owning u ft<h lender
and irewing un il due* nutcorulitule *hnr
Venlitig” N* (KTimd in tile regulation
which award- point* for each year in
winch the apg)licant "hurvewted thr fuh*
fry," VO AAC (i5frll) Kurquer v Stair.
Cum Niherlci ~nlry Cumm'n, Sug A
O%No. V7M Hile Nu* 5849, 51)30, 6113!t,
U7 12d 1216 110811

Hearing provicion comport* with
doe proce*«. — Thr pruvinun fora hear-
ing ut thr cluMifKatlon #tagr wufTicimlly
CutnporO with Ihe rrquirrnu-nla uf due
prucew* Nudcn v. Commrrriul Kuherie*
Kntry Comm'n, Hup Ct Op Nu 2808
tKile' No IHD5I. 680 1*2d 493 119841

Opportunity Ut submit additional
evidence. — When the commi**ton re-
OEen* the evidence period to ritrnd lo ap-
phronL*a nrw oppurtunity (ouuhtnit addi-
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% Hid.T.270

tiiuiul evnlrme, il in rtspured lo conform
(o Ihe imimlalu of (liin *r(lluti and il*
heating requirement Kurquer v Stale,
Cum Kuherie* Knlry Cumm'n, Sup CI
Op No 2781 tKile Nn. 5849. All'l), M ill,
677 b2d mO I11IH4L

Hearing nnl required. 1l an uppli
rulluii under lid* neclioii in replied Im-
cinia* il [* uiiUide valid lime Lmilo and
(hi* lalenen* inupparenl on lhe fan* of the
application nnd innul ronleuled hy lhe ap
Flli'atll, (hen Iheie would Im Du nilhnluii-
ial and muU-riul itatue windi *unlil la- re
vdved at ii lieanng, uml thin na need In
hold a heating al all Knlale u! Miner v
Commercial Kndurie* Kntry t'oinm'ii,
Sup C'.Op Nu 2432 IKile Nn 63991,635
r*2d 827 11981f

Nature of nlululory ncheme.  The
einiulory Mchenic fur mquiriiig u limited
[Uliery entry (wrmil n* applied (o prior
huhler* uf gear lireiim-m in mure un iirately
chiiruc len/ed n* a rwucalion than iu an
npplicalmn pruci-&*  Kntate uf Mtm>r v.
Commercial Kuherie* Knlry Comm'n,
Sup CI Op No. 24321File Nu 63991,635
I*2d 827 119811

Huhneeliun till I* *c veraiile from that
Fortlon of Nulinectlori lIl) found Inviilld
f» iMiknuti V. lIn key. Hup CI Op. No
1267 IKile Nu 26501, 660 I* 2d 35911976/
Vik v CommercINI Kmhertce Knlr’y
4'omnt'n. Sup Cl Op No 2131 iKile Ne*,
4588. 4629), 636 I*.2d 697 H98I).

Sulueetion (hi did nut full along with
that portion of *ulM»ec(mn «n) found In*
solid in Inakwm v. Hickey, Sup Ct Op
Nu. 1267 iFill. No. 2660), 650 I*2d 359

Finn and (Jam.:

4 Hi,4.1270

119761 Vik v Commercial Kuherie*

Knlry Column, Hap Ct Op No 2431

%élé flun 45M8. 4629). 636 I».2d 697
1

IS Iruaelive nppliriililllly of
leuipletoii. - Hlttle, Cum Klsherien
Ktilty Cumin ii v. Templeton, 698 I*2d 77
(Alanka [I/111 iJiouM la* applied retroac-
tively In [M>pwinct who applied fur luniled
enlry permilM, and whose name* art*
(lierefure 11l The caiiviiercial 0-herien
entry tiiinni*NIOI*N retuldn. aial who have
(-huwn thav they fiiled luM ihtnil valid up-
pliditlan* when They were eligible lo <lu no
Imiouh” uf Ihe (QmnUMIon™ crroiuoun
parlnvr*hip [H>liry (*.uhon v Slate, Com
KudierieH Knlry Comiifn,Sug.<T Op No
2863 IKile No 6866), 686 2d 1219
09811 iKdil'u™ tiulex”  Keu dlho note*
under AS I1i 43010.i

AR‘pIied in Simpler v Slate, Sog. (Z'I.
0%844)0 31401Kile Nu 6406), 7281».2d 227

<)iiotc<| in Wlule v Alaska Coin. Kinli-
urie* Knlry Comm'n, Sug Cl. Op No
2793 IKile No 6298). 678 I*2d 1319
09H|», Kalmakulf y. Stale. Sup Ct Op
Nu. 2188) (Kile Nu 7767), 693 I'.2d Mil
1985).

Slated hi Ittise v.Commercial Kuherun
Kntry Cumm'n. Sup Ct. Op No. 2615
IKile No. 6361), 647 I*2d 151 11982);
0-Iman v Stale, Coin Kldierie* Knlry
Cumm'n, Sup Ct. Op. Nu 2792 (Kiln No.
6116)1. 678 [*2d 1323 11984).

Cited iii Knlolc of Smith v. Slate. Sup
Ct OF Nu 2428 (File Nu 63141.635 *2(1
465 119H1)

Sec. 1(4.d3.270. Initial insuancc of entry pcTinitH. (al The com-
mission shall issue entry permits, for each fishery, first toall qualified
agphcants in the priority classifications designated under AS
1G.d3.2n0(b) and then to <[ualilied applicants in order of descending
priority chissification, until the nuniher ofentry permits issued equals

the maximum number of entry

permits established under AS

16.13.230and 16.13.210 for each fishery, except that n person within u
priority classification specified under AS 16.13.2601b) may not he de-

nied an entry permit.

(0) If, within tho lowest priority classification of qualified appli-
cants to which some entry permits may he issued, there are more
applicants than there are entry permits to he issued, then the allocu-
tion of entry permit- within thut priority classification shall be b?/
lottery. However, the commission shall issue entry permits toull qual-
ified applicants in that priority classification if the total number of
permits issued fur the fishery does not exceed the maximum number
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8 10.10.207 Alaska STAurrs 8 10.10.207

Croea reference*! — For additional  of AS Il Cl, itoi i out Imltl n Inuilifiil j«i
IMfally provisinnn related tn unlawful — mil" for "wliu ilih' not hold* In eubwtiioii
purtimvo of fluli, air AS 10 03GHO In! Mini deleted "liuufil or trnriafrrroil to

Kffrct of srnenrlmenta, — Hip 1US4  [In*neller in aceerdawe with AS Hi43"al
nnu-nilment aiihatltutrd "who, in vinlnhnn  litn mol of lImI Mihwrtinn

Sec. 10.10.207. Possession of permit nml idirntiflciition liy
seller, ﬁn) When 4 riMlicrninn sells finli, the llslieriiuin nhnll possess

[l n landing permit, entry permit or interim-line permit issued nr
trminforreil to the tishermnn umler AS 10.43, nr other ilociimenl mi
thi)ri7.eil hy regulation tu he uneil in pinco nf nn entry permit nr in-
terim-use permit; nnd S .

2L nn idontificntion turd tlint tins hoi'll issued In the fisherman hy n
stale nr fedeml agency nnd thnt bears n photograph of the fisherman
~(b) Ifrequested Iy the purchaser ufthe fish nr hy n pence olficcr, the
fishermnn nhnll present for inspection Ih i identification card, entry
P_ermlt, interim-uso permit, or other document required to he in the
isherman's Fossessmn.under. In) nf this section.

(t) Examples of o suitable identification curd required under (nl(2l
of thin section nre n motor vehicle operator's license issued under AS
28.Ifi.l1l nnd nn identification card issued under AS 18.1i5.3lIl.

(d)  Aperson who violates this section is, upon conviction, guilty ofn

class It misdemeanor nnd nuiy he sentenced to n definite term of im
pri.sonmont of not more than 90 days. In addition

(2) upon a first conviction for mwiolation of this section, the court
ma6 sentence the convicted person to pay n fine of not more than
$5,000 and may order the loss of commercial fishing privileges fur n
period of not more than three years from the dale of conviction;

() upon a second conviction for a violation of thin section, the court
moy sentence the convicted person to pay n fine of not more than
$10,000 and may order the loss of commercial fishing privileges for a
period of not more than three years from tho duto of conviction;

(3 upon o third or subsequent conviction for a violation of this
section, the court . .

(Al muy sentence the convi. d person to pay n fine of not more
than $10,000; and . o

(U) shall order that the convicted person lose commercial fishin
privileges for a gerlod of three years from the date of conviction, it
ch 91 SLA 1982, am 84 ch 145 SLA 19H4|

KKrfi of amendmrnte. — The 10SI  mit. entry peunil” fur "an entry 1*fintt’
Amendment eutwhluled "a landinx per- al the beginning of paragraph ia«l>
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8 10.10.268 KIIUI AND (IAMK 8 10 1028(1

See. 10.10,208. Notice of liability, (a) Tho commissioner nf lalsir
shall grmt ﬁosters that contain notice « the requirements ol AS
10.10.205. The commissioner shall distril me the leisters to fish pro-
cessors, primary fish buyers, an 1cooperative corporations organized
under AS HLIfi for the purpose of buying fish. )

(b) A fish processor, primary fish buyer, or cooperative corporation
organized under AS 10.15 for the purpose of buying fish shall display
tha p(om|nentPIace_on ils busli iw premises |sislers ﬁrowded hy the
commissioner n lalsir under nil of this section, 18 2 ch 94 SLA 1982)

See. 10.10.270. Purchase of fish by tho pound, (nl Afish proces-
sor or pnmarK fish buyer sh. 'l purchase raw fish hy tin- pound. The
poundage of the fish to he Eurchased shall he delormined hyweighing
the fish unless both the buyer nnd sell :ragree inwriting upon u
sample weighing technique which will fairly determine the average
weight of the fish purchased. S )

3 A person who violates Ibis section is gU|It¥ of u misdemeanor
and upon conviction is punishable hy mggsonment or not more than
one year, or hy a fine of not more than $5,000, or hi/ Imth. (8 1ch 49
SLA 1905; nm 8 1ch 34 SI.A 1909; am 8 | ch 102 SLA 19771

NOTKH 30 OKCIHIONH

C||,.|l tn Llberati v. Ilrlilul Hay llc.rm
ough, -Sup <1 Op Hu 1733 (Fill- Nu
31131, 3st 1>21 1113 (IN7SI

Sec. 10.10.275. Regulations. The commissioner nmy adozpt re]gu-
lations to carry out the provisions of AS 10.10.270 — 16.10,290. 18 1
ch 18 SLA 1981)

Sec. 10.10.280. Price disputes between fishermen and fish
processors, In nil urea where n price dispute exisls between at least
one-third of the registered commercial fishermen for that urea, us
estimated b'Y the Deﬁartment of Kish nnd Game on the basis of infer-
m lion available to the department, and fish processors onthegrlce to
befpald for salmon, nnd no nF|eemqnt.has been reached up to 120days
before the opening of the salmon fishing season In that area, a repre-
sentative from the Department of Lalsir shnll intervene as mediator of
the dispute upon request of either party. (8 | ch 142 SLA 1970; am
5 1ch 59 SLA 1980. am 8 27 ch 132 SLA 19841

Ilevlaor’a nolra. — Fnaclrd «» AS ami -dinent luhalilulod "eatiniated" fur
10 10290 Renumbered In 1970 "certified" and inwrt.-d on lIlia haaia of
Kffccl of amendmrnta. — The HUM Information available to ihe department-
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Cnlltilrntl n fin ilKn. Iahtrupltlvu(
will. rr«\M 1I;t viuliition of fi-looti |

71 ALIf

Sic. tixnmptlunx. AS Kill) 180 - [(I.10.220 IIn not
apply to

il /ftiyuMW, 3 20 Wi 11111 St.A 1IMII

i"li the um’ ol neto lor lislong for nr tukiny; htiliiuin fur the purposes
of scientific investigation iilitlliu i/iil liy slate luw, mill
i:n existing laws mid regulations |nnililutiiik lIn- taking of salmon

liy mean* of nctnmi the high sens is liih 121 SI.A IDUGC; 4 "lieh 112
SILA HM11

Arlidc 5. Transportation of Kish niul Slii'llfHIi.

Hecllini Nrritoit

il«i nf King, W50 Viighlly
or Tohiii'r cx.iii

See. Iti.l0.2-10. Transportation of King, Pungeiu-ss or Tanner
emit. A person may lint take out nf. ship. tr.nii.port. nr itenil from thin
nt.ile iiny live King crnli. species I'arnlilhoilen cumtschnticu, live
Ibingeness crab, s|ieciea (‘timer mugister. or live Tanner crab, nperien
('llionoeeeti’H h.nrili, except that all ol tliene npeeien may lie nllip|ieil
live via air freight alter pre-packaging <4 | ill @)1SI.A 1N(>2; mil Il 9
ch ft SILA 1000: am 4 | eh 11 SI.LA HIliifl

(i.lalvrtil riftrHill's.  15Am .lor
Dl Si-li A 1lim', | Cl

See. 10.10.25U. I'enally. A |ierson, annoeiation. or eorporation vi »
luting AS Ili 1l 21d or contributing to or coo|>eruting in the violation
ol AS Hild 2HI is guilty of a misdemeanor, and upon conviction is
punishable hy a line uf not more than $5,000. or hy imprisonment tor
not more than one year, or liy Ihhli. Kach unlawful removal of live
crab is a separate utfease. Vessels and equipment used inorin aid ofa
violation of AS Hi Hi 210 may Ik-seized and disposed of an provided in
AN Kill."i JIM) Conviction under AS 10.10,2-10 is grounds for suspen-

sion ofa fishing license nr permit by the department. 11 2 ch XI SI.A
1i>21

Article (i. . ureliase nf Kish.

Section Section
205 Llitr.h.—uff.h (routp. rmit Issld,n - 275 [{<feuljti.-n*

207 r.amonn f|. mol anti nl.our.a  eem IVice |lsliutr« U t*nn fi*lirnii-n
iy 1 MHit o 1

st NHICA ]l o j'ni Sinmt> for colic™ ion & * und
o I'lif It-S' IIf Teh 11 lilt* [n»linti for r*m fmh

HI

—tsi...

ft 10.10745 ‘*llh]l Af«l> 11AMK ft Hi Him 0

. Herllon N . e
H?f”k'ntviiipnoil fiwni Infiscldl]| - re«pjeor -V aiml i*.vteHlion of b»*h
T ft*llltsK nvnlcicic of »ciinfiti*tKi* ,/W| |Ienn FOT&I

21 K*ens|ptxoem friwti Irtnuinit require

See. 10.10.2(111. Tiireluine uf fish frnrm permit bidders, ml Il a.
unlawful fur an individual while acting an a lish processor or primary
finh buyer, »i an an agent, director, ollircr, member, or employee of a
fihli processor,ofa primary lish buyer, or ofa coois-fuli” iorp-oatbm
orpnnl/ed under AS Hi If. tnintentionally or knowingly make an orig
Inal purrhano of Hull from a seller who, in violation of AS H> | I. doe.
not bold a landing permit, an unity |ierinit or an interim use permit

Ilil An individual who violalen la) uf Oils nectimi in

il) iilH.n a first conviction, guilty of u clans Il misdemeanor and
nluill lie Henteneed lu a Dae of not lesn than S1JUKI nor more than
$5,000, and may Ih- sentenced lo a delinife term of imprisonment of
not more than 00 days;

(21 UPON a second conviction, guilty of a class A misdemeanor and
shall he sentenced In a line of not less than $5,01X1 nor more llian
$10,000, and may lat sentenced ta a definite term of imprisonment of
not more than one year,

Id) upon n lliird or subsequent conviction, guilty ofa class A mlisde
mcanor and shall lie sentenced ta a line of not less than $10,000 nor
more than $25,000, and may be sentenced to a definite term ofimpris.
onmenl of not more llian nm- year

(cl The cornmiaslaner of revenue shall impose npun afish processor,
primary fish buyer, ur cooperative corporation organized under AS
10 15, a civil line equal to Ihe value of fish purchased in violation ol
this section hy

111the fish ‘processor or primary fish buyer if tile lish processor or
primury fish huytr is not n corporation, or

121 a director, officer, oremployee in o policy-making position of the
fish processor, ofthe primary fish buyer, or ofthe cooperative corpora-
tion. Value is based on the average price paid tu fishermen at the tirn -
of the_violation.

Id) The commissioner of revenue may suspend or revoke a business
license issued under AS 4d.70.020 or a license tu engage in the busi-
ness of pri .easing or buying raw fish if tho licensee or nn officer,
director or employee in a policy-making |iosilion of the licensee has
been convicted of three offenses under this section Proceedings to
»us|H-nd or revoke a license are governed hy the Administrative Proce-
dure Act IAS 44.02).

lei An organization may not be criminally prosecuted under tni of
this section.

if) In this section, "individual ' means a natural person ii 2 eh IM
SILA 1982; um 4 d ch 145 SI.A 1984)
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IO L T PO T T PO A T T T A UloomrLn 111,
| 9 BY PEPRESRfM AT I FU.; IFP. IHKFK WAS ) PHUPUS'bI*
'l FURL rHt FUMMI fit!:. AMD ASK! D \MR !ES! 1lif IIlY.

JOHN MAI .:H. LFG[SLAI'WE AIOh IM PKPRfeSKNIAILVE FOSTER.
DISCUSSED HU 261. ME 'AID IHERE MAE A ZERO | JECAT. NOTE, LI
WAS IIFRUR1:D By PUBLIC SAFETY AMD IHE DIVISION UF
CUMMhRC) Al f ISHER IF.S, AMD THA | IHERE MAE A CONRANJ(M DILL
in rhk .vimall . SB iAT. HIS EXPLAINED iHAIl HB 261 CORRECTS A
hole im the VIAIUTE.V DEALIN» WITH VUI'REILVIDM HE A W i |M,
PERMIT N'Jr nf IMG defensible |IH COURT. um 201 prevents
TRANSFER M A RERMJ. | KEF ORE SEN fliMC IMG MV CLEARIM. UR AM
OVERSIGHT CH sTATUTE. HE NOTED THAT SOME OBJECTIONS HAD
BEEN RECEIVED REGARDING IHE. REWORDING IM SUHSE.C DON LA).

REPRESENTATIVE DAVIS ASKED HIM TO CLARIFY LANGUAGE ON RAGE
SUBSECTION <C>. AND ASKED WHETHER A PERSON COULD GET A
PERMIT IF A TRIAL HAS RENDING. MR. MALSH SAID IHAf LIMES
< S. PAGE DEALS WITH THE RIGHT TO 1L1 A MEW PERMIT FUR
ANOTHER FISHING ARKA uk ENGAGE IM RELATED ACTIVITY DURING
IMF IIMF. A PERMI f IS SUSPENDED. If MEANS IHAI 1 PERSON
CAN'T GO OFF AND FISH IN ANOTHER REGION WIfH A NEW PERMIT.
HE ADDED THAI |IHERE. ARE RHOVii IL'MS EUR KMFFLEM'-'Y 1RAH.VFHF

t5itl-RESEMTAfIV K A/KFD +meHEM IUF SUNF'F'IS 'I'N ''F  |IRAM.YK *E*
RIGHTS ‘LD *E 1M EEIE.CT. MAL VML VU g g Ul
PROCESS MUULD MURK. STATING IHAI* THE PERMIT CJULD NOI EE
TRANSFERRED UNTIL AE'TER SENI!ENCiML . UNLESS APPROVED BY IKE

JUDGE.

DAVE INGRAM. MANAGING HEARING OFFICER. COMMERCIAL FISHERIES
ENTRY COMMISSION. TESTIFIED NEXT. HE HAD WORKED CLOSELY ON
HD 201 AMD SB 144 AND GAVE SOME HISTORY OF THE LEGISLATION.
HE EXPLAINED THAT A NEW AMENDMENT 10 AS 16.05.710 WENT INTO
EFFECT LAST JULY THAT ALLOWED A COURT TU SUSPEND A PERSON'S
FISHING PERMIT BASED UN FISHING VIOLATIONS, AS OPPOSED TO
VIOLATION OF THE LIMITED ENTRY ACT. SOUN AFTER. A COURT
CASE CHALLENGED THE TRANSFERABILITY OF A FISHING PERMIT
WHILE AN INDIVIDUAL. AWAITED SENTENCING FOR A FOURTH
VIOLATION. HE EXPLAINED THAT THE COURT HAS DISCRETION FU
SUSPEND OH THE FIRST OR SECOND VIOLATION. BUT UN IHE THIRD
VIOLATION THEY MUST SUSPEND. THE DEPARTMENT FRIED TO
SUSPEND TRANSFER OF THE PERMIT, BUT THE COURT SAID THE
STATUTES DID NOT AUTHORIZE THAT. HB 201 ALLOWS THIS
AUTHORIZATION. MR. INGRAM EXPLAINED IHAIl PERSONS CAN STILL
FISH UNTIL SENTENCING. BUT THEY CANNOT TRANSFER THEIR
PERMIT, EXCEPT FOR AN EMERGENCY TRANSFER. HE POINTED OUT
THAT OTHER TECHNICAL PROBLEMS WERE CLEARED UP AS WELL, SUCH
AS DEFINITIONS OF CERTAIN TERMS FOR CLARIFICATION. HE
ADDED I'HAF FHE BILL LEAVES FO FHE DISCKEIIUN OF |IHE COUPF
TO DECIDF ON SUSPENSION UF A PERMIT.

REPRESENTATIVE NAVARRE BROOCHI OP PAGE 1. LINE I/, NOIIMG
THE LANGUAGE. *THE CJUR I SHALL ... SUSPEND ALL." HE POINIlirD
OUT THAT PRESENT STATU IES ALLOW COURTS IHE DISCREIION 10
SUSPEND ONE UR ALL PERMITS. ADDING IRA! IHE LANGUAGE MAY
HAVE A SIGNIFICANT IMPACT.

MR. INGRAM COMMENTED THA Il HIS AGENCY WAS NHJIRAL. UN IHE
ISSUE OF SEVERITY. HE SUGGESTED THAT THE LANGUAGE. "ANY OR
ALL.* WOULD GIVE MORE DISCRETION 10 IMF COOKI.

HdiijF
RISa(.«Ct
CommHtt
7] (tINTES

f1BZoi
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A us i« — it dirdIb L1 i U --wlV. L« -
IHAI DISCRETION litt  INDICATED INTERES"! IN AMENDING (HE
LANGUAGE AND MAKING A NOTE OK IT 10 1HE JUDICIARY
COMMITTEE. THE NEXT REFERRAL FOR IID *201.

REPRESENTATIVE MENARD MOVED CHAT IHE ' JMMI.ITEE ADOPT HIE
PROPOSED CS. THERE BEING NO OBJECTION, Il WAS SO MOVED.

REPRESENTATIVE NAVARRE MOVED TO AMEND PAGE 1. LINES ft M
AMD 27. BY INSERTING. "ANY OR" AFTER "SUSPEND." IMLPE WAS

MO OBJECTION. AND IT WAS SO MOVED.

DEAN PADDOCK . U- IHE BRISTOLBAY DRIP TOE! IEPS ASSOCI.":ITON.
ADDRESSED IHE COMMITTEE. HE WAS SUPPORTIVE "F SECTION

AND HA" A LJ!ILL <UML'EPIM POP SECIION 2. *AI 1INC !! IH.
"POOR LOSERS" ..TOION . AND WAS PAP ! ICOLAI-ILY "e«NCERNED I !H
SECTION | U MB 20! . HE REASONED I[IHA! ESIL.VIIN'. ‘IAIr!IfS
APE STRONG ENOUGH. AND SUSPECTED IHAI IH. SEC'ILION IS A
SMHSYJ !"'I'E POP AN INADPOOAIP ENFORCEHEN! BUDGE! . Hr SiAlr.D

THAT VIOLATIONS INCLUDE NO! ONLY MISDEMEANORS. OUT ALSU
ISSUES 'JP STRICT LIABILITY. AVMD HE WAS CUHCEKNE.O THA! !
ENCROACHES ON BASIC RIGHTS. HE BELIEVED 1I! ALSO !REAIED
PUSHING DIFPERE!!f IHAM OTHER INDUSTRIES . ID !'HAIl CI I Al IONS
I'OP VIOLATIONS ARE ENFORCED ARBITRARILY AND CAPRICIOUSLY.

CHAIRMAN DAVIDSON COMMENIED THAT A PERSON WL1H !'HREE
VIOLATIONS MAY NEED TO LEARN A STRICT LESSON.

REPRESENTATIVE DAVIS NOTED THAT STIFPER LAWS WERE RECENTLY

PASSED TO ADDRESS ILLEGAL COMMERCIAL FISHING. BUT HAVE HOT
MADE A BIG IMPACT. HE SUGGESTED THAT SECT ION ! MIGHT GET
THE ATTENTION OF LAW BREAKERS SINCE LAWS UN THE BUCKS DON'T

SEEM TO BE ENOUGH OF A DETERRENT.
<TAPE HRC 09-173. SIDE 2. *000)

REPRESENTATIVE NAVARRE DISCUSSED THE FINANCIAL
DISINCENTIVES USED AS A TOOL FOR ENFORCEMENT IN LAST YEAR'S
LEGISLATION. he RUIN!ED OUT THAT IHE PENALTY PROVISIONS
WERE MADE PROSPECTIVE. SO THAT THE NUMBER OF VIOLATIONS
WOULD ADD UP PROM IMF TIME THE LAW WAS ENACTED.

MR. PADDOCK STATED THAT HIS CONCERN HAD BEEN VUnEWHA'!
ALl FV1ATFD BY PEPRESEN !A!l VE NAVARRE 'S AMEN.eMET!! . SU!
"UCGESTF'n Ibar rui; rupir.' rliHV'C f4INv <L ! Ilr:le » m
MISDEME AMOR VIOLATIONS\

RE PRESET! TAT XUT NAVARRE .SAID HE ST ILL HAD .SUMP. 1UN1 11LIR
THE LANGUAGE IN HIS AMENDMENT i:ND HUM Il WOULD rE !:;* ALLt

INTERPRETED.

MR. PADDOCK COMMENTED 'HA| HE '<«AS CONCERNED * ! mH IRE
REMOVAL OF JUDICIAL. DISCRETION IN SEC! IUN 1 AMD URGED THAT
STRICT L'ABILITY CONVICT1IUMS NU! BE INCLUDED.



MR. PADDOCK COMMENTED !HAT HE WAS CONCERNED WISH IHE
REMOVAL UK JUDICIAL DISCRETION IN SECTION 1 AND URGED IHAI
.STRICT LIABILITY CONVICTIONS NOT BE INCLUDED.

REPRESENTATIVE NAVARRE DISCUSSED VIOLATIONS IHAIl WOULD !-:;LL

WITHIN THE CATEGORY. SUCH AS FISHING OVER IHE LINE. MR.
PADDOCK ADDED THAT IT WOULD ALSO INCLUDE SUCH IHIMGS AS "H

MARKING A BUOY, NOT TURNING IN A BLUE CARD. EI CEIl ERA.

REPRESENTATIVE MENARD ASKED IK CONSIDERATION 1S GIVEN 10
TIME LIMITS FOR VIOLATIONS.

CHAIRMAN DAVIDSON COMMENTED ON THE PROBLEM WITH KISH
THIEVES AND THE NECESSITY TO GIVE IHE AGENCY [|OOLS !0 MALE
PEOPLE THINK ABUJT VIOLATIONS BEFORE THEY DJ THEM. HE FELT
THF. JUDICIAL SYSTEM WAS APPROPRIATE TO ESTABLISH GUI!..! OR
INNOCENCE AND HE WAS SATISFIED WITH THE CHECKS AND

BALANCES.

0|.L*pir7’CM'j '+ wc. n.M.jy vail;i. "HA" WJ"L:"s! IONS !l|hi<LD . NOLILLV:
NOT ONLY STEALING FI.VH BUI ALSU THINGS SUCH AS NUT HAVING
LIGHTED BUOYS. MiSi"TNG SIGHS. L. CETERA.

REPRESENTATIVE '-'OSIER STATED THAT THE LEGISLA !l UN D'JESM'!
CHANGE CURRENT IATUTE REGARDING I!HiS ISSUE AND IHAI HE

WOULD WORK WITH JR. PADDOCK UN HIS CONCERNS,

REPRESENTATIVE DAVIS SUPPORTED THE CONCEPT UK THE BILL.

REPRESENTATIVE MENARD MOVED TU REPORT OUT OF COMMITI EE CSHB
201(RES) WITH INDIVIDUAL RFCOMMENDATIONS. IHERE BEING NU

OBJECTION, IT WAS SO MOVED.

CSHB OO1(RES) WAS REPORTED OUT OF COMMITTEE WITH A ZERO
FISCAL MUTE, AND PROVIDED A DO PASS RECOMMENDATION.
CHAIRMAN DAVIDSON BROUGHT SB S'J BEFORE THE COMMITTEE AMD

ASKED FOR TESTIMONY.
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;) THE SUPERIOR COURT FCR THE STATE OF ALA SEA
FIRST JUDICIAL DISTRICT AT JUNEAU
P.0OSS GLEN STAM3AUGH , < HR. to ai.COU&'ﬁ_
2

-ED INT i
Atk & Afder
Plaintiff,

V. S8V 13 1283
COMMERCIAL FISHERIES ENTRY
COMMISSION , STATE OF ALASKA , 8v LIZ : aur.
Defendant. No. 1JU-38-1S39 Civil

PRELIMINARY INJUNCTION

Plaintiff has moved for issuance of a temporary
restraining order. After notice, both sides were heard. The
CFEC, through counsel, has opposed the motion.

The court has considered the brief of plaintiff, the
evidence, and the arguments of counsel. The court finds that
the requirements for preliminary 1injunctive relief have been
fulfilled: AS 16,05.710 allows no other conclusion.

It is hereby ordered that the CFEC is enjoined from
suspending approval of the license transfer application
regarding Limited Entry no. S03T 55709U solely on the basis of
the proposed Transferor®s pending criminal charges.

The CFEC is hereby ordered to process the application
in accordance with AS 16 .43 .170 (b) and 20 AAC 05 .1700 et sec.,
without regard to the possible consequences of the criminal
action.

This 1is not a mandatory 1injunction, and does not
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compel transfer of the permit 1in question. :t rerely restrim:
suspension cf transfer proceedings because criminal cr.arges are
pending against the transferor. Therefore, for example, :: me
CFEC moves under AS 15.43.960, it clearly ha3 the authority to
suspend the permit holder®s anility to transfer the permit upon
issuance of a show cause order. AS 16.43.960(b)(3). There -ay
also be other bases for such an action, not addressed here.
This court rules only that the CFEC may not suspend transfer
because a charge 1is pending against the transferer. AS
15.05.710.

N No bond 1is required.

IT IS SO ORDERED.

Done at Juneau, Alaska this fd day of Novemoer, 1953.

"~C cffsy S\

WALTER L. CARPENETI
Superior Court Judge
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WIIAT YOU DIDN T KNOW CAN HUM F YOU*"

A battle that BBDA has been waging in Juneau this session is one
ol which most fisherman may be unaware. We are speaking here of
the changes 1in the fishery penalty statutes (Sec.16.05, 710 (a))
which passed the legislature Jlust year after your Executive
Director departed uneau for the Togiak herring grounds.
We are puzzled that no other fishing groups wore following it

We wore aware that the severity of the fines had been substan—
tially boosted last year. It was not until v/e became involved
in closely reviewing a new piece of legislation which woulu add
further restrictions elsewhere and re-word paragraph (a) of the
aforementioned section, however, that we b,came personally aware
of the Draconian nature of the existing statute.

Specifically. we were distressed to find that a person can have
his ability to participate in any or all fisheries suspended for
a year after one or two convictions, and that after three convic—
tions the court. _SHALL revoke the persons abi lity to obtain a
licence or permit for a period of not more than three years.

What really shook us up was the realization that the ~convictions
referred to in the ©present statute include not only misdemeanors

hut also strict liability violations minor violations for
which a defendant 1is not entitled to trial by jury. These are
called "traffic ticket™ citations, 1in spite of the fact that

direct fines may range up to $6,000, and gear may be confiscat—
ed .in addition to whatever catch may be aboard.

BBDA has always strongly supported a strict adherence to all
statutes and regulations. We have supported 1increased appropria-—
tion forenforcement. We have no truck with 1intentional viola—
tors. By our questioning the appropriateness of the present

statute, we 1intend no departure from this basic position.

It has been our experience, however, through long association
with the process in Bristol Bay. that the great majority of cases
made and "brought to justice"” somehow seem to 1include all too few
of those described by former Board of Fish Chairman Jim 3eaton as
"the heavy hitters™.

We believe that the present statute will eventually impact far
more average fishermen than it will those who make flaunting the
law a regular habit. Also the absence of any provision to phase
out existing violations means that the present "three st ikes
and yer out" applies to an entire lifetime.

We are further concerned that the existing statute inposes an
essentially criminal sanction (suspension of the ability to



exercise ones livelyhood) for violations where the "culpable
mental state” may be wholly absent, and 1is thus a clear violation
of Article 1, Section 7 of the Alaska Constitution. Further, it
i3 our understanding that the law precludes <criminal penalties
where the right to a jury trial and an unqualified right to
counsel has been denied.

0Of course, by creating a blanket approach where strict liability
convictions may be mixed with misdemeanors, we may have seen the
birth of a new breed of critter which can offer a lot of employ—
ment to the 1legal profession 1in the future.

We have no legal expertice out we can use every available means
of making our discomfort with the existing statute widely known,
and we have done so.

We have gone into detail 1in explaining our rationale in this
matter because we know that there are some members who have never
had an unfortunate experience with Fish and Wildlife Protection
or the Courts and who believe that the honest fisherman has
nothing to fear. (We, the editor, have never had a ticket and yet
we sincerely wish we could agree.) We don"t think, however that
it is fair to saddle the entire state with a regulation whose
impetus admi ttedly orginates in the desire to curb the unique
Bristol Bay "line game".

Our arguments seem to have struck a responsive note with Rep.
Richard Foster (D-Nome), freshman legislator and bush pilot.
Though this bill (House Bill 201) was passed out of the House
Resources Committee with little modification and now goes to the
Judiciary Committee, Rep. Foster has subm™ted a draft change
for consideration which we believe 1is reasonable. His new word-—
ing requires that violations leading to suspension be misdemean—
ors and that the three violations occur within a ten-year period.

This wording is much to be preferred, we believe, over that of
Senator Fred Zharoff"s S.B. 164. which asks mandatory FORFEITURE
of ALL permits and suspension of ALL commericial fishing privi—
leges for a period of up to three years. We spoke 1in opposition
to this provision of SB 164 when it was before Senate Resources.

Should you agree that this 1is a matter for concern, please
send a message to your Representative or Senator.
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A/7/89
Original sponsors: Foster, Jacko,
Goll, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 201 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to additionalpenalties for viola-
tion of commercial fishing laws and for theft of

commercial fishing gear."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.710(a) 1is repealed and reenacted to read:

(a) Upon a person®s first or second misdemeanor or felony con-
viction within alG-year period for violating a commercial fishing law
of this state or another jurisdiction, the court may, 1in addition to
other penalties imposed by law, suspend one or more of the person®s
commercial fishing privileges and licenses for a period of not more
than one year. Upon the person®s third or subsequent misdemeanor or
felony conviction within a 1o0-year period for violating a commercial
fishing law of this state or another jurisdiction, the court shall, in
addition to other penalties imposed by law, suspend one or more of the
person®s commercial fishing privileges and licenses for a period of
not more than three years.

* Sec. 2. AS 16.05.710(b) is amended to read:

(b) Upon a first conviction of a person for a violation of
AS 11.A6.120 - 11.A6.130 1in which the property 1is commercial fishing
gear asdefined in AS 16.A3.990, the court shall, 1in addition to the
penalty imposed by law, suspend one or more [ORDER A SUSPENSION] of
the person®s commercial fishing privileges and licenses for one year.
Upon a second or subsequent ccnviction for a violation of AS 11.Ae6 .-
120 11.A6.130 or a similar law of another jurisdiction in which the

-1 CSHB 201C )



property is commercial fishing Rear as defined 1in AS 16.43.990, the
court shall, in addition to the penalty imposed by law, suspend one or
more [ORDER A SUSPENSION] of the person®s commercial fishing privi—
leges and licenses for two years.

* Sec. 3. AS 16.05.710(c) 1is amended to read:

(©) IT proceedings 1in which commercial fishing privileges or
licenses may be suspended under this section are pending against a
limited entry permit holder, the permit holder®s limited entry permit
may not be permanently transferred, unless allowed by order of the
court 1in which the proceedings are pending, and a permanent transfer
of the permit, unless allowed by order of the court, 1is void. During
the period for whicha Ulimited entrypermit or the permit holder®s
right to obtain a limited entry permit or to engage in an activity for
which a limited entry permit 1is required 1is suspended under [(a) OF]
this section® a permit card may not beissued to the permit holder and
the permit holder®s permit may not be transferred or sold.

* Sec. 4. AS 16.05.710(d) 1is repealed and reenacted to read:

(@) In this section

(1) "commercial fishing Jlicense”™ means a limited entry
permit or a crew member license;

(2) "commercial fishing privilege” means the privilege of
participating in an activity for which a commercial fishing license is
required and the privilege of obtaining a commercial fishing license;

(3) "commercial fishing law™ means a statute or regulation
that regulates the conductof a person engaged in commercial Ffishing
activities by establishing requirements relating to fishing licenses
and permits; catch records and reports; size, nature, or use of fish—
ing vessels, sites, and gear; time, place, or manner of taking fishery

resources; possession, transportation, sale, barter, or waste of

CSHB 201 ( ) -2-



1 fishery resources; or other aspects of commercial fishing;

2 4) "limited entry permit” means an entry pernmit
3 interim use permit issued under AS 16.43.

4 * Sec. 5. AS 16.43.170 is amended by adding a new subsection to read:

5 (f) The permanent transfer of an entry permit 1is void 1if pro—

6 ceedings in which commercial fishing privileges and licenses may be

! suspended under AS 16.05.710 are pending against the permit holder at

8 the time of transfer unless the transfer of the entry permit 1is al—
91 lowed by order of the court in which the proceedings are pending.

10 * Sec. 6. The provisions of this Act are applicable to cases involvine

B a4 commercial fishing violation or theft of commercial fishing gear that

1 occurs on or after the effective date of this Act.
I
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HOUSE COMMITTEE REPORT

(7)
Date Referred: April 26, 1989 FURTHER REFERRALS:

Date of Committee Action: 33

The JUDICIARY Committee considered: HB 204

[AMENDMENTS TO NEW CORPORATIONS CODE]

HOUSE BILL NO. 204
and providing for an effective date."

"An Act relating to corporations;

RECOMMENDATIONS: v N [ 1 the same title
] be replaced with HE> VclL C Jidy [3<] a new title
have attached amendment(s)
~ 1] do pass
do not pass
no recommendation
individual recommendations
additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): « APPROVES PREVIOUS:
(Dept) (Date/Dept)
[ 1 fiscal impact [ ] fiscal note(s)
(X] zero fiscal note [ 1 zero fiscal note(s)
1] =zero with analysis [ 1 zero fn/analysis
SIGNING Dy PASS: SIGNING:

(Check appropr column)



