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O r i g i n a l  sp on s or s : Gruenberg and
Zawacki

BY THE HEALTH, E D U C A T I O N  A N D
I N  T H E  H O U S E  S OC IA L  SERVICES C O M M I T T E E

CS FOR HOUSE B I L L  NO. 181 (Jufc^

IN THE L E G I S L A T U R E  O F  T H E  S T A T E  OF ALASKA 

SIXTEENTH L E G I S L A T U R E  - F I R S T  SESSION 

A  B I L L

F o r  a n  A c t  e nt i tl ed : "An Act r e l a t i n g  to the private m a n u f a c t u r e  o f  and

the d e f i n i t i o n  o f  a n  a l c o ho l ic  beverage; and p r o v i d­

ing for an e f f e c t i v e  date."

B E  IT E N A C T E D  B Y  T H E  L EG ISLATURE  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. AS  04.21 is a m e n d e d  b y  a d d i n g  a n e w  section to read:

Sec. 04.21.015. P R I V AT E  M A N U F A C T U R E  OF AL C O HO L IC  B E V E R A G E S . (a)

E x c e p t  as pro v id ed  in (b) o f  this  section, the p r o v i s i o n s  o f  this 

t it l e do n o t  apply to the p r i v a t e  m a n u f a c t u r e  of al co holic b e v e r a g e s .

(b) T h i s  section does n o t  a p p l y  to AS 04. 16.050, 0 4 . 1 6 . 0 5 1  ,

0 4. 1 6. 08 0 ; AS 04.21.010, 0 4. 2 1. 0 2 0 ;  a l c o h o l i c  beverages m a n u f a c t u r e d  

in a q u a n t i t y  that exceeds the l i m i t  im po sed on priva te  m a n u f a c t u r e  

u n d e r  f e d e r a l  law; or an are a tha t h as  adopted a local o p t i o n  l aw  

u n d e r  A S  0 4 . 1 1 . 4 9 0  - 04.11.500.

* Sec. 2. AS 04.21.080(b)(1) is a m e n d e d  to read.

(1) "alcoholic b e v e r a g e "  m e a n s  spirituous, vi nous, m a l t  or 

o t h e r  f e r m e n t e d  or di st il led liq ui ds , w h a t e v e r  the origin, that are 

i n t e n d e d  for h u m a n  c o ns u mp ti o n as a b e v e r a g e  and that c o n t a i n  o n e - h a l f  

o f  one p e r c e n t  or more of a l co h ol  bv  v o l u m e , w h et h er  p r o d u c e d  c o m m e r­

cia l l y  or privately;

* Sec. 3. T h i s  Act takes effect i m m e d i a t e l y  under AS 0 1 .1 0. 07 0(c).
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(7)
Date Referred:

HOUSE COMMITTEE REPORT
.’eb r u a r y  21, 1989 

Date of C o m m i t t e e  Action: 3 j & j &  f
F U R T H E R  REFERRALS: FINANCE

The J U D I C IARY C o m m i t t e e  considered: HB 1 8 8

HOUSE B I L L  NO. 188 [ ADDITIONAL  S U P E R I O R  C O U R T  J U D G E  AT K E N A I ]
"An Act inc reasing the number of s u p e r i o r  c o u r t  j udge s d e s i g n a t e d  for the 
Third J u d i c i a l  D i s t r i c t  to p r o v i d e  an a d d i t i o n a l  s u p e r i o r  court judge at 
Kenai; and p r o v i d i n g  t  i r  an e f f e c t i v e  d ate."

RECOMMENDS:

3 r e p l a c i n g  w i t h  ______________

] the a t t a c h e d  amendment(s) 

A  do pass 

] do not pass 

] no r e c o m m e n d a t i o n  

] individ ual r e c o m m e n d a t i o n s  

] additi o n a l  referral to the

ADOPTS: l ette r of intent

[ i A  the same title 
[ ) a new title

Committee

A T T A CHES NEW F I S C A L  NOTE(s): 

[ ] fiscal impact

[ 3 zero fiscal note

[ 3 zero w i t h  a n a l y s i s

A P P R O V E S  PREVIOUS:

[ X 3 fiscal note(s) published:

(.L /L l l __________________________

[ 3 z e r o fiscal notes(s) published:

SI G N I N G  O T H E R  T H A N  DO PASS:
(Do Npt-^ass, N&, Recommendation, Amend)

no
SI GNING



COMMITTEE:
HOUSE JUDICIARY

DATE: M a r c h  2, 1989

Subject of meeting:
HB 1 1 0  A p p r o p :  A n c h o r a g e  C o u r t h o u s e  F a c i l i t  

!* HB 1 8 8  A d d i t i o n a l .  S u p e r i o r  C o u r t  J u d g e :  K e n

Unfinish ed Business.

Official Bm Ih m SIGN-IN
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HB 188 - Additional Superior Court. Judge at Kenai
Justification Summary

R ep resen ta tiv e  M ike N avarre

In FY88, the Kenai Court:

had the highest number of filings per Judge in the state, 3925 (Palmer 3251; 
Anchorage 2382; Valdez 395)

«•* experienced a 26% Jump in trial activity (Palmer, no change; Anchorage 
minus 46%; Fairbanks +23%)

*•* experienced inordinate delays in routine matters

«•* spent $71,375 on J ury costs

■** assigned all civil trials to visiting Judges

Kenai’s retired Judge, James Hanson, is budg­
eted to work pro tern 2 weeks a month but fre­
quently works another 1 or 2 weeks. In 1988, 
he worked 161 days, which is 73% of what a full­
time judge works. Besides Judge Hanson’s pro 
tem work, other Judges travelled to Kenai. 
Hanson plans to retire completely at the end 
of June. This will leave a single judge with the 
work of almost two judges.

Kenai Superior Court 
Judge Days, 1988

f t i l l  t i m e  j u d | <

U an eo o Jrrla ito ra

r ie ltin i Judfne

J u d g e  l U i u o n

In 1986, the State Bar Association unanimously
recommended an additional Superior Court Judge for Palmer and Kenai.

Kenai Superior Court 
Full-time v. Part-time costs (in $)

FY85 - FY88 the court experienced a 348% 
increase in children’s matters filings, the high­
est in the state. (Juneau-next highest- plus 
293%; Anchorage plus 16%; Fairbanks minus 
29%)

The recently-appointed temporaiy district court 
judge has no assurance of being reapp^ 'nted 
next year.



STATE OF ALASKA 19S9 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:
Bill Version: 
Publish Date:

R e v i s i o n  Date: A g e n c y  Affected:
Title: A n  a c t  i n c r e a s i n g  the n u m b e r  BRU:
of s u p e r i o r  c o u r t  j u d g e s . . . 3rd d i s t r i c t  
Sponsor: N a v a r r e - S w a c k h a m m e r - G r u e n b e r g  Components: 
Requestor: J u d i c i a r y

A l a s k a  Court System 
T rial C o urts

L3 188
2/21/89

E X P E N D I T U R E S / R E V E N U E S (Thousands of Dollars)
OP E R A T I N G FY 89 FY 90 FY 91 FY 92 FY 9 3 FY 94
Personal S e r v i c e s • « • 195.0 257.6 257.6 257.6 257.6
Travel
C ontractual
Su p pl ies
Eq u i p m e n t • • • 2.0
Land & S t r u c t u r e s
Grants & C l aims
T O T A L  O P E R A T I N G

o•
o

1 97.0 257,6 257.5 257.6 257.6

C A P I T A L  ...........................................................................

REVENUE

FUNDING: 
General Funds 
Federal Fun ds 
Other 

T O T A L

( lhousands of Dollars)
0.0 197.0

0.0 197.0

257.6 

2 5 7 . u

257.6

257.6

257.6

257.6

257.6

257.6

POSITIONS:
Full-t ime
Part-time

. . . .  4.0 

. . . .  (2.0)
4.0 4.0

• •

a

• 
o 4.0

T e m p o r a r y  ...................................

ANALYSIS: (Attach a s e p a r a t e  p a g e  if necessary)

S e e  a t t a c h e d  analysis.

P repared b y : / J a n  Stra ndberg, ^feneral Counsel 
Division: A l a s k a  C o u r t  S ystem

A p p r o v e d  by 
Agency:

Phone:
Date:

A d m i n i s t r a t i v e  D i r e c t o r  Date:
A l a s k a  C o u r t  S y s t e m

D i s t r i b u t i o n  (by p r e p a r e r ) : 
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O f f i c e  of M a n a g e m e n t  & Budget 
I m p a c t e d  Agency (ies)

264-8228
03/01/89

03/01/89

Page 1 of 3



A L A S KA C O U R T S Y S T E M  

HB 19.9.

Personal Services:

Position Title Salary Benefits

S u p e r i o r  C o u r t  Judge, Kenai
PFT, 12 months, range 28E with 7% cola $82,716 $55,710

Law C l e r k  I, Kenai
PFT, 12 months, range 13D 31,476 12,197

I n - C o u r t  Clerk, Kenai
PFT, 12 months, range 12A 26,604 11,132

S e c r e t a r y  II, Kenai
PFT, 12 months, range 12A 26,604 11,132

Total P e r sonal S e r v i c e s

Less e x i s t i n g  funding for pro tempo re j u d g e  and s e c r e t a r y  (1)

Net P e r sonal S e r v i c e s  

Equipment: (for L aw Clerk position) (one-time cost)

Desk, chair, typewriter, statutes, rules of co urt

Total Cost (first year)

(1) C a l c u l a t i o n  of Exist i n g  Funding:
Am o u n t

FY 82 - O r i gina l funding (Free C o n f e r e n c e  Committee) $57,200
FY 83 - 5% s a l a r y  increase 2,900
FY 85 - 5% s a lary increase (funded at 80% of actual) 2,400

T o t a l

$138,426 

43,673

37.736

37.736 

257,571

62,500 

195,071

1,962

$ 197,033

Total 
$57,200 
60,100 
62,500

Page 2 of 3



A LASK A C O U R T  S Y S T E M  

HB 188 - A N A L Y S I S

A new B u p eri or court judge in Kenai will requ ire a staff 

c o n s i s t i n g  of a law clerk, in-court c l e r k  and secretary. B e c a u s e  

a pro tem Judge and staff have been b u d g e t e d  to p r o v i d e  judicial 

a nd staff services, the cost of a new judge and staff w i l l  be 

r e d u c e d  by the amount that the c o u r t  s y s t e m  would expect to p a y  

for the pro tem judge and staff for one fiscal year. The o n l y  

e q u i p m e n t  needed is that r e q u i r e d  by the law clerk.

• % 
&
i*j

Page 3 of 3



Bill Version: H B  133
REQUEST: P u b l i s h  Date: 2/1/89

R e v i s i o n  Date: A g e n c y  Affected: A l a s k a  C o u r t  S y s t e m
Title: A n  act r e l a t i n g  to o b s c e n i t y  BRU: T rial C o u r t s

Sponsor: Miller, Martin, & L eman Components:
Requestor: J u d i c i a r y

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)
O P E R A T I N G  FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
P ersonal S e r v i c e s  ...........................................................................
Travel ...........................................................................
Contra c t u a l............ ...........................................................................
S u p p l i e s  ...........................................................................
E q u i p m e n t  ...........................................................................
Land & S t r u c t u r e s  ...........................................................................
G rants & C l a i m s  ...........................................................................
T O T A L  O P E R A T I N G  0.0 0.0 0.0 0.0 0.0 0.0

C A P I T A L ..............................................................................................

RE V E N U E ...................................................................  ...................

FUNDING: (Thousands of Dollars)
G e ner al F unds 0.0 0.0 0.0 0.0 0.0 0.0
Federal Funds ......................................................................................
O t h e r  . . . .  ...........................................................

T O T A L  0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
F u l l - t i m e ................ ...........................................................................
Part-t ime................ ...........................................................................
T e m p o r a r y ................ ...........................................................................

ANALYSIS: (Attach a s e p arate p a g e  if necessary)

No  fiscal impact.

STATE OF ALASKA 1989 LEGISLATIVE SESSION

1 FISCAL NOTE

ral CounselPrepa red by:
Division: A l a s k a  Court Syst

A p p r o v e d  by: A f ^ i ^ ^ f ^ ^ w ^ n ^ i l ^ ^ d m i n i  
Agency: A l a s k a  Court S y s t e m

Phone:
Date:

A d m i n i s t r a t i v e  D i r ector Date:

264-8228
02/28/89

02/28/89

D i s t r i b u t i o n  (by p r e p a r e r ) : 
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O ffice of M a n a g e m e n t  & Budget 
I m p acted A gency(ies)

Page 1 of 1





HOUSE COMMITTEE REPORT
D a t e  R e f e r r e d :  M a r c h  2 2 ,  1 9 0 9  F U R T H E R  R E F E R R A L S :

D a t e  o f  C o m m i t t e e  A c t i o n :

( 7 )

T h e  J U D I C I A R Y  C o m m i t t e e  c o n s i d e r e d :  HJi 1 9 2

H O U SE B I L L  N O .  1 9 2  [ A B S E N T E E  B A L L O T S /C O U R T  OR D E R E D  E L E C T IO N S ]
" A n  A c t  r e l a t i n g  t o  a b s e n t e e  b a l l o t s ,  t o  c e r t a i n  c o u r t  o r d e r s  r e g a r d i n g  
e l e c t i o n s ,  a n d  t o  t h e  g o v e r n o r ' s  p o w e r  t o  a p p o i n t  l e g i s l a t o r s ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

R E C O M M E N D A T I O N S :
be r e p l a c e d  with

] t h e  s a m o  t i t l e  
j a  n e w  t i t l e

have a t t a c h e d  a m e n d m e n t ( s )  

do pass 

do not pass 

no r e c o m m e n d a t i o n  

individu al r e c o m m e n d a t i o n s  

a d d i t i o n a l  referral to the Commit tee

A D O P T S :

A T T ACHES NEW F I S C A L  NOTE(s):
(Dept)

[ ] fiscal i m p a c t ______________

[ ] zero fiscal n o t e  

[ ] zero w i t h  a n a lysis

SIGNING  DO PASS:

letter of intent

AP P RO VES PREVIOUS:

[ ] fiscal note(s)

C 1 zero fiscal note(s)

( ] z°rg f n /analys is  

SIGNING:
(Check approp. column)

( D a t e / D e p t )

■50 s

Ch a i r m a n ' s  Signat ure



HOUSE COMM!
(7)
Date Referred: Febru ry 23, 1909

Pato of C o m m i t t e e  Action:

.

REPORT 3*
\

F U R T H E R  REFERRAL^: J U D I C I A R Y  /

The S T A T E  AF FA IR S C o m m i t t e e  considared:

H O U S E  B I L L  NO. 192 (ABSENTEE B A L L O T S / C O U R T  O R D E R E D  ELECTIONS]
"An Act relating to a b s ontco ballots, to c e r t a i n  court o r d e r s  regarding 
election*!, and to the g o v e r n o r ' s  p o w e r  to a p p oin t loginlatoro; and 
p r o v i d i n g  for an e f f e c t i v e  date."

RECOMMENDS:

r e p l acing w i t h  n  • ;

the a t t ached amendme.it (s) 

d o  pass 

d o  not pass 

no r e c o m m e n d a t i o n  

individual recomm e n d a t i o n s  

additi o n a l  referral to the

( ] the same title
[ s'\ a HQW title
✓

C o m m i t t e e

ADOPTS: letter of int nt

A T T A C H E S  NEW F I S C A L  NOTE(S):

[ ] fiscal impact

[ y f] zero fiscal note ^ (V -<■ C jrw -o
[ ] zero w i t h  a n a lysis

A P P R O V E S  PREVIOUS:

[ ] fiscal note(s) published:

[ ] zero fiscal notes(s) published:

S I G N I N G  DO PASS: S I G N I N G  O T H E R  T H AN DO PASS:
(Do Not Pass, No Recommendation , Amend)

y . / b w f c i r t

D ^ / v / - j = y



FISCAL NOTE
R E Q U E S T !  ___________________________________________________________— i— — — ■— — — —— ■—  ■ i ■ i w  bvb ■ ■ ■ ■ »i  ■ i . —  - —  — ■ ,,  . .  |...

Revision Dale: * / /  / / _______________________ Agency Affected: o f  I I c e  o f  t  lie C u u e r n o r
Tille : Un l l n m .  r i - i K i l n  <11111-1 null - K l c c t l o i l f l ___________________________
u r t l t TH r u  : e U - c t l o i l u .  <m<l t o t h e  L i u v e r n o r n _
Sponsor i  now cr l u . a u n o l n t  .I c c la la L u x f l -  Components : ___ l- n - i i lu u L lm m _____________
Requestor: l l i u ^ l m l l t i L i r v  HuiuuilLLmi  - i . l l,t l n i a r j L & - l :m , lU l________________
SPONSOR: Thu . l u i l l c i n r y  Co mmi t t e e

E X PE N D IT U R E S/R E V E N U E S: (Thousands of Pollan)_________________________________________

STATE O F  ALASKA BiLLVERSION: »» l Ti— ---------
1990 L E G IS L A T IV E  SESSION PUBLISH DATE: H i M m  _____

OPERATTNO F /  91 FY 92 FY 93 FY 91 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
UJNIRACIUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
0  RANTS, CLAIMS
MISCELLANEOUS

•

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITA’

j REVENUE - 0 - - 0 -  | - 0 - - u - - 0 - i 0 1

FUNDI NG:  (Thousaj.ds of DoILtrs)

GENERAL a .  ID 
FEDERAL FUNDS 
OTHER 
TOTAL

- ( ) - - U - - 0 - ’ . - 0 -. „  ___

- 0 - ) - - 0 - - n - - 0 - - n -

P O S I T I O N S :

FULLTLME
PART-TIME
TEMPORARY

ANALYSI S : (Attach a separate page if necessary)

r
Prepared b y : / .1 /IP ’Ja  UECKt f f  Lit ---------  Phone : ' *65-661 1
Division : ZlilvlaJLuu ui, LluLLiqjiL’i, . a   -------------- Date: ■, /iff/fr/i.l.
Approved hy C o m m iss io n er: ^  in •

Agency: P JL y la lm i uL i l u L l l m i a .

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor 

< Office of Management anil Budget 
Impacted Agency(ies)



FISCAL NOTE
RKQIJKST:__________________________________________________________________________

Revision Date: 3 / 1 / 9 0 _________________________ . Agency Affected: O f f i c e  o f  t h e  G o v e r n o r
Title : B e l a  t i n t ’ t o  A b s e n t e e  V o t i n g  . E l e c t i o n s _____________________________

f r o m  o u t s i d e  t h e  U n i t  d S t a t e s ________  ________________________________________________

S ponsor: R u l e s / G o v e r n o r   Components : T_K I p r H n n s _______________ __
Kel t i c , to r : R u l e s / G o v e r n o r ____________________ _________________________________________________________

STATE OF ALASKA BtLLVERSION: CSHB 19.2 (Jud)
1990 LEGISLATIVE SESSION PUBLISH DATE:_________________

E X P E N D I T U R E S / R E V E N U E S :  qiiousands of Do.lart)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

F U N D I N G :  qbousands of Dollars)

GEN.IRALFUND 
FEDERAL FUNDS 
OTHER
to ta l - 0 - - 6 - - 0 - - 0 - - 0 - - 0 -

P O S I T I O N S :

FULL-TIME
PART-TIME
t e m po r a r y

ANALYSI S  : (Attach a separate pogc if necessary)

T he f i s c a l  i m p a c t  f o r  FY 9 0  i s  - 0 -

P rcparcdby : L ^ l n d a  E d g e w o r t h _____________________________________ p ^ , . . . 4 6 5 - 4 6 1 1
D iv ision : /  D i v i s i o n  o f E l e c t i o n s ^ ^ ^ . _______________  Da te : ^ L L p j l

Approved hy C om m issioner' ■ -—  D ate:
A gency: ________________________________________________________________

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget .
Impacted Agencyites) page —!—  of
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H ouse C omm itte e  on State A ffairs

RECAP OF 
H B  192

AlMnlcclUilluts/Cuurt Ordered Elections

Received February 22, 1989
by 'Hie Judiciary Committee

Heard March 21, 1989

Committee Substitute adopted March 21, 1989

Passed Out of Committee March 21, 1989 
5 Do Pass
2 No Recommendation



(7) HOUSE COMMITTEE REPORT
Dato Roferrnd: F e b r u a r y  23, 1909 FURTHER  REFERRALS: J U D I C I A R Y

Date of C o m m i t t o o  Action:

T h e    STA T E  A F F A I R S  C o m m i t t e e  conaidored: yg

HOUSE D I L L  NO. 192 [ABSENTEE B A L L O T S / C O U R T  O R D E R E D  ELECTIONS]
"An Act r o l a t l n g  to absen tee ballota, to c o r t a i n  court o r d e r s  regarding 
elections, and to tho g o v e r n o r ' s  power to a p p o i n t  legislators; and 
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C h a i r m a n ' s  s i g n a t u r e
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ME MO RA ND UM

TO: Representative Peter Goll

FROM: Karen Oakley'

L egislative Analyst

RE: Procedures for Resolving "Failed" Elections to State Legislatures

Research Request 89.137

You asked what constitutional and statutory provisions guided the procedures 

that w e r e  followed in resolving the e xtremely close race for House District 

13, Seat A. In that election, the results of a recount were appealed to the 

Alaska Supreme Court, which set aside the results and ordered a new election. 

The t emporary vacancy thereby created in the House was recently filled by 

appointment by the Governor. You asked w h y  this case was handled as it was and 

h ow  a similar case would be handled in ot he r states.

This m e m o  explains the constitutional and statutory provisions that guided the 

procedures followed in the most recent election for representative for House 
District 13, Seat A. A second m em orandum to follow next week will describe how 

a similar situation would have been handled in ot he r states.

T H E  1988 ELECTION FOR THE REPRESENTATIVE FOR HOU SE  DISTRICT 13, SEAT A

House District 13, which includes east Anchorage, is served by two

representatives, both elected at large. In the 1988 General Election, Democrat 

David Finkelstein and Republican W.E. "Brad" Bradley vied for Seat 13-A in what 

turned out to be a very close election. A brief chronology of subsequent 

events follows:

Af te r the General Election, the Division of  Elections certified

Finkelstein as the winne r based on counts of 3,549 votes for

Finkelstein and 3,546 votes for Bradley, a three vote margin.

At Bradley's request, a recount was conducted. The Division of 

Elections then certified Bradley as the w in n er  based on counts of 

3,563 votes for Bradley and 3,554 votes for Finkelstein, a nine 

vote margin.

Upon certification of Bradley as the winner, Finkelstein filed an 

appeal with the Alaska Supreme Court.



The Alaska Supreme Court referred the appeal to Superior Court 

Judge Joan Katz as a Special Master. Judge Katz concluded that 

because of various errors relating to the counting of ballots, the 

election should be set aside and a new election held.

The Alaska Supreme Court reviewed the findings of Judge Katz. 

They remanded the case to the director of the Division of Elections 

with specific instructions regarding the counting of certain of the 

challenged ballots. Nine absentee votes, which were found to be 

illegally cast and which had not been commingled, were to be 

deducted from the totals of the candidates for whom they were 

cast. After deducting these nine votes, a provisional winner was 

to be declared. The director was then to deduct, based on a 

proportionate formula, 51 illegally counted but commingled ballots 

from the totals of the candidates. If the provisional winner 

remained the winner aft • deduction of these 51 ballots, the 

director was to certify the provisional w in ne r as the winner. If 

the provisional winner did not remain the winner, the director was 
ordered to promptly hold a new election.

The director of the Division of Elections recounted the ballots as 

ordered by the court. After the first step in the recount process, 

Bradley was declared the provisional winner; after the second step, 

Finkelstein was the winner. Because the provisional result was 

overturned, a new election was ordered. Due to federal election 

requirements, a new election cannot be held any sooner than late 
March or early A p r i l .

On January 17, 1989, Governor Steve Cowper appointed Democrat Ann 

Spohnholz to the House District 13-A seat until a new election 

can be held and a winner declared.

On January 18, 1989, the House voted 27 to 12 that the Governor's 

appointee was qualified to be seated pending a new election.

R e p r e s e n t a t i v e  G o l l
J a n u a r y  24 , 1909
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CONSTITUTIONAL AND STATUTORY PROVISIONS

This section discusses the constitutional and statutory provisions which 

determined the procedures followed in the present case involving the House 

District 13-A seat. Two topics are of concern: What procedure is followed

when the results of a recount in a legislative race are appealed? What 

procedure is followed when there is a vacancy in the legislature because the 

results of an election have been set aside by court order?

1 f\ copy of the court order is attached.



Appeal of a Recount of a Legislative Election

Be ca us e Finkelstein won the General Election by a margin of only three votes, 

Br ad le y was authorized, pursuant to AS 15.20.430, to request that the Division 

of Elections conduct a recount. When the results of that \ .ount showed that

Bra dl ey  was the winner, Finkelstein had two options for appealing certification

of the recount result: Pursuant to AS 15.20.510, he could appeal to the Alaska 

S u pr em e Court, or, pursuant to AS 15.20.520, he could appeal to the Alaska 

Ho u se  of Representatives.

T he  authority for appeal of a recount to the House is found in Article II,

S ec tio n 12 o f  the Alaska Constitution, which states that the houses of each

le gislature are the judge of the election and qualification of  its members. 

T he r e is no similar constitutional right to appeal a recount o f  a legislative 

el ec ti on  to the courts; that right is found only in statute. Presumably, the 

1960 legislature, which passed both AS 15.20.510 and AS 15.20.520, wished to 

pro vi de  two options for candidates and other citizens to appeal results of a 

recount.

Finkelstein chose to appeal to the Alaska Supreme Court. AS 15.20.510 

specifies the duties and powers of the court in considering the appeal of a 

recount as follows:

. . . The inquiry in the appeal shall extend to the questions

whether or no" the director has properly determined wha t b al­

lots, parts o, ballots, or marks for candidates on ballots

are valid, and to which candidate . . . the vote should be

attributed. The court shall enter judgement either setting 

aside, modifying, or affirming the action of the direct, r on 

the recount.

The court order of January 11, 1989, which remanded the case back to the 

D iv ision of Elections with specific instructions, essentially "set aside" the 

p ri or  certification of the recount by the director.

R e p r e s e n t a t i v e  G o l l
J a n u a r y  24 , 1989
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P rocedure for Filling Legislative Vacancies Due to a "Failed" Election

A rt ic le  II, Section 4 of the Alaska Constitution addresses vacancies in the 

legislature. It provides:

A vacancy in the legislature shall be filled for the unexpired 

term as provided by law. If no provision is made, the g o v e r­

nor shall fill the vacancy by appointment.



Alaska Statutes 15.40.320 - 15.40.470 set forth the procedures to be followed 

when filling certain types of legislative vacancies. For tho purposes of the 

Election Code, "vacancy" is d ef in ed  in AS 15.60.010(34). This statute 

provides that a

'vacancy' exists in an offi ce  w hen the person elected or 

appointed to the office resigns, retires, dies, is recalled, 

is rejected by majority vote on the question at an election, 

is convicted of a corrupt practice, is removed by impeachment, 

or is expelled.

The type of vacancy that was created in the House of Representatives when the 

court set aside the results of the recount for House District 13, Seat A does 

not appear to be covered by the Election Code. Since no provision is made in 

law for filling this type of l egislative vacancy, the constitution provides 

that the governor shall fill the vaca ncy  by appointment.

For the types of legislative vacancies specified in AS 15.60.010(34),

confirmation by a majority of the memb er s of the political party of the

predecessor in the same house as the p redecessor is required pursuant to AS

15.40.330(a). In the present case, confirmation by the full house was

apparently not r e q u i r’d by statute. Article II, Section 12 of the Alaska 

Constitution provides, however, that

. . . Each [house] is the ju dg e of the election and q u al if i­

cations of its members and m ay  expel a member with the 

concurrence of two-thirds of its members. . .

Thus, the vote cf the house "confirming" the Governor's appointment of  Ann 

Spohnholz to fill the vacancy until ano th er  election can be held was within 

the prerogative of the house to be "judge of the election and qualifications 

of its members."

R e p r e s e n t a t i v e  G o l 1
J a n u a r y  24 , 1989
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I hope you find this information useful. If you need additional information, 

please let me know.

Attachment
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DIVISION O F E LE C T IO N S  
F>0 b O X  A f
JU N EAU  A IA S K A  9 9 d ll OIO ‘, 
PHONE 190?) 4 6 b 4 b II

January 31, 1989

The Honorable Peter Goll 
Alaska State R e p r e s e n t a t i v e  
P. 0. Box AV 
Juneau, Alaska 99811

Dear Represent ative Goll:

The work draft of a bill related to absentee ballots, court  
ordered elections, and the governor's powe r to a p p o i n t  
legislators was p r e s e n t e d  to the Division of E l e c t i o n s  for 
o u r  review and re commendations, in order that t h e y  m ight be 
considered prio r to the bill being introduced. I a p p r e c i a t e  
the opportunity a f f orded us to participate in t h i s  process.

T he scope of our c o m m e n t s  is limited to the p r o v i s i o n s  of 
the draft bill relat i n g  d i r e c t l y  to our r e s p o n s i b i l i t i e s  for 
implementation and g e n eral administration of the e l e c t i o n  
process. We offer no suggestions or comments r e l a t i v e  to 
the power of the l egis lature to judge the e l e c t i o n  or 
qualifications of its members, actions taken by t h e  courts, 
or authority of the G o v e r n o r  to fill v a c a ncies b y  
appointment, as these issues are beyond the s c o p e  of our 
authority or expertise.

I hope that the comments enclosed are helpful t o  y o u  and 
your committee. Please feel free to contact me if I or a 
member of m y  staff c a n  be of further assistance.

Enclosures



C O M M E N T S  ON W O R K  DRAFT 
6-0512A (COOK)

BY G O L L

D i v i s i o n  of E l e c t i o n s  
S andra J. S t o u t  

Di r e c t o r

J a n u a r y  31, 1989

"An Act relating to a b s e n t e e  b a l l o t s ,  t o  certain court 
o r d e r s  regarding elections, a n d  to the govern or's power to 
a p p o i n t  legislators."

The draft bill attempts to address  the issues that were 
raised during the suit b r o ug ht b e f o r e  t h e  Supreme Court 
r e l a t i v e  to the 1988 G e neral  E l e c t i o n  for House District 13, 
Seat A.

S e c t i o n s  1 and 2 deal w i t h  the S u p r e m e  Court's ruling in 
Finkelstein v. Stout, et. a l . . r e g a r d i n g  ballots witnessed 
by two wi tnesses who each signed on a d i f f erent date. The 
court ruled that these b a llot s s h o u l d  n o t  have b e e n  counted. 
T h e s e  sections are d e s i g n e d  to c l a r i f y  that the voter' s 
certif i c a t e  is to be s i g n e d  in the p r e s e n c e  of the 
witnesses, and that the w i t n e s s e s  s i g n  t h e i r  attestation at 
the same time and place. As i n d i c a t e d  in testimony 
pr e s e n t e d  at the House J u d i c i a r y  h e a r i n g  on January 25,
1989, we believe that a s t a t u tory r e m e d y  is not necessary to 
satisfy the requir e m e n t s  of the c o u r t ' s  ruling. We suggest 
th a t  the remedy could be a c c o m p l i s h e d  a d m i n i s trativ ely 
th rough a re-design of the forms u s e d  for b y  mail voting, 
and through c l a r i f i c a t i o n  of t h e  i n s t r u c t i o n s  provided to 
vo t e r s  and the w i t n e s s e s  as p a r t  o f  the by mail ba llot 
packet. A t t a ched are samples of t h e  kin ds of modifications 
w h i c h  could be made  w h i c h  w o u l d  s a t i s f y  the court's ruling.

O u r  m ajor concern w i t h  the w o rding of S e c t i o n  1 in the work 
draft, is that while the r e q u i r e m e n t s  are m a d e  v e r y  clear, 
t h e y  also create a p o t e ntial "mine field" of opportunities 
for voters or their w i t n e s s e s  to e r r  in completing their 
forms, resulting in t h e  voters' b a l l o t s  not being counted. 
Re q u i r i n g  that we p r o v i d e  three d i f f e r e n t  places where 
di f f erent individuals m u s t  write in a date, may cause more 
confusion, rather than less, on the p a r t  of voters and their 
witnesses. As b r o u g h t  out in the S u p r e m e  Court testimony, 
by displaying three d i f f e r e n t  lines on w h i c h  dates can be 
written, it could be construe “ or i n t e r p r e t e d  by the voters



and their "civilian" w i t n e s s e s  that d i f f e r e n t  date s are 
actually permissible.

If the legislature d e e m s  it a d v i s a b l e  to p r o v i d e  
clarification in s t a t u t e s  in a d d i t i o n  to a d m i n i s t r a t i v e  
remedies already contemplated, w e  w o u l d  sugg est 
simplification w i t h i n  the w o r k  d r a f t  w o r d i n g  o f  S e c t i o n  1 as 
follows:

Section 1. AS 15.20.081(d) is a m e n d e d  to read:

(d) Upon r e c e i p t  of an a7, otee b allot b y  mail, the 

voter, in the p r e s e n c e  of a n o t a r y  public, c o m m i s s i o n e d  

officer of the a r m e d  forces inc lu d i n g  the N a t ion al Guard, 

district judge or magistrate, U n i t e d  S t a t e s  p ost al official, 

registration o f f i c i a l , or other perse ’̂l ifie d to 

administer oaths, m a y  p r o c e e d  to m a r k  t w _ctllot in secret, 

to place the b a l l o t  in the small envelope, to p l a c e  the 

small envelope in t h e  larger envelope, and to sign .he 

voter's c e r t i f i c a t e  on the b a c k  of t h e  larger e n v e l o p e  in 

the presence of an official listed in this s u b s e c t i o n  w h o  

shall sign as a t t e s t i n g  official and shall d a t e  the 

signature. If non e of the officials listed in this 

subsection is r e a s o n a b l y  accessible, a n  a b s e n t e e  v o t e r  shall 

sign the v o t e r ' s  c e r t i f i c a t e  in the p r e s e n c e  of [HAVE T H E  

BALLOT W I T N E S S E D  BY] two p e rs ons over the age of 18 years, 

who shall sign as w i t n e s s e s  and a t t e s t  to the date on w h i c h  

the voter signed t h e  c er tificate in the ir presence, and, in 

addition, the v o t e r  shall p r o v i d e  the c e r t i f i c a t i o n  

prescribed in AS 09.63.020.

Based on this s u g g e s t e d  wording, the Division, w o u l d  a l s o  
recommend t h a t  S e c t i o n  2 relating to AS 15.20.203(b) b e  
eliminated as s u b s e c t i o n  (2 ) su fficiently a d d r e s s e s  t h e



issue of deficient witnessing as g r o u n d s  for not counting a 
b allot cast b y  mail.

Sections 3 and 4 p r o v i d e  for t h e  c o n d u c t  of n e w  elections 
should an election be set aside by the court. We note that 
the general w o r d i n g  of Section 3 r e l a t i v e  to co urt action in 
recount appeals is carried forward in S e c t i o n  4 to provide 
co n f o r m i t y  relative  to court o r d e r e d  e l e c t i o n s  as a result 
of election contests.

The Division of Elections raises no o b j e c t i o n  to the general 
content of these sections e xcept t h e  s t i p u l a t i o n  that the 
new election be h e l d  w i thi n 30 days of t h e  e l e c t i o n  order.
In practical terms this time frame w o u l d  be v i r t u a l l y  
impossible to implement. One o f  t h e  m a j o r  f a c t o r s  is the 
requirement that A l a s k a  request p r e c l e a r a n c e  from the U nited  
States Department  of Justice p r i o r  to e n f o r c i n g  a ny change 
in election p r o c e d u r e  under S e c t i o n  5 o f  the V o t i n g  Rights  
A c t  of 1965, (42 U.S.C. 1973, et s e q . ). Spec ial elections
are considere d c h anges in normal procedure, and are 
t h e r e f o r e  subject to this p r e c l e a r a n c e  requiremen t. The U. 
S. Department of J u s t i c e  is a l l o w e d  60 d a y s  for the ir  
review. While exped ited p r e c l e a r a n c e  c a n  be requested, 
g r a n t i n g  of special han dling is g r a n t e d  at t n e  d iscret ion of 
the Department. Therefore, e v e r y  a t t e m p t  s hould be made to 
accommodate the 60 d a y  period. T h a t  m e a n s  t h a t  the period 
of time between the order c a llin g for a new  e l e c t i o n  and 
election day is u s u a l l y  somewhat l o nger than 60 days because  
decisio ns regarding  any special p r o c e d u r e s  w h i c h  will be 
necessa ry in the condu ct of the special e l e c t i o n  mu st also 
be addressed in the pr ecl e a r a n c e  request.

The Division would recommend t h a t  the s e l e c t i o n  of the 
actual date r ema in somewhat d i s c r e t i o n a r y  in o r d e r  that the 
Director can a d e q u a t e l y  review the scope of the court's  
order, seek legal counsel r e g a r ding any specia l proc ed u r e s  
which m a y  be necessary, and to d e t e r m i n e  the time n e c e ssa ry  
to provide adequ a t e  p u b l i c  notice, p r e p a r e  a n d  d i s t r i b u t e  
election materials, a n d  to a p point and t r a i n  e l e c t i o n  
personnel.

The Division w o u l d  reco mmend the f o l l owing r e l a t i v e  to the 
scheduling of the n e w  election:

The director shall promp tly s c h e d u l e  a special election  

to be held not m o r e  than 90 days after the date of the 

court's order, and the dire ctor shall su pervise the election 

in the general m a n n e r  prescribed by this t i t l e .



Finally, with r e g a r d  to an effective date for t h i s  bill if 
it is introduced, w e  note that the Division a n t i c i p a t e s  that 
many of our forms w i l l  have to be revised. O u r  c u r r e n t  
stock of su pplies a n d  forms were ordered p r i o r  to the 1988 
statewide e l e c t i o n s  in q uantities  expected to last through 
December of 1989, at w h i c h  time we would b e g i n  d e s i g n  and 
ordering for the n e x t  m a j o r  electi on cycle. B e c a u s e  no 
statewide e l e c t i o n s  a r e  antic ipated for this year, and in 
order to avoid t h e  e x p e n s e  of total r e p l a c e m e n t  of current  
stock at this time, c o n s i d e r a t i o n  might be g i v e n  to 
p ostpo n i n g  the e f f e c t i v e  date for Section 1 until J a n u a r y  1, 
1990.
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"•ijrn as alti-*tin* wilnea* and dale his 
•Utnaturr," added the third sentence, in 
the fourth sentence substituted "the" for

"his" preceding "personal representative.' 
in the present last sentence deleted 
"within three days from the date ll is ob 
lamed hui” following “elKllon official ' 
and deleted the former Iasi sentence, con 
earning the untimely return nf an atwm 
lee ballot

N O T E S  T O  D E C IS IO N S

Fo rm e r  sections K o vrm in n  absentee 
ballot voting  construed . -  See Hum- 
mond v Ihckrl. Sup C l  Order <File Nos 
4281. 4282. 4283, 4284. 428S, 42911. f.MH

I’ 2d 256 <19781. cert denied, 441 U S  
907. 99 S  C l  1998. 60  I. Ed  2d 376 
•1979)

Sec. 15 20 0H0 Date for application in ptrson /Repealed. $ 2.11 ch 
100 SLA 10H0 For current law, see AS 15.20.061I

S e e . 15.20.081. A b s e n te e  v o tin g  by rnnil. • a > A q u alified  voter 
m ay apply by m ail to  ♦.he director for an ab sen tee  ballot T he app lica­
tion  sh a ll include th e  address to which th e  ab sen tee  b allot is  to be 
returned , the app licant's full A laska residence address, and  the nppli 
ca n t’s  s ig n a tu re  Persons residing outside the U n ited  S ta te s  and ap ­
p ly ing  to  vote a b sen tee  in federal elections in accordance w ith  AS  
15.05.011 need not include an A laska residence ad d ress in  th e  ap p lica­
tion.

(bi A n application  for an absentee ballot by m ail m ust be post­
m arked not le ss  than  ten  days before the election  for w hich  th e  a b sen ­
tee  ballot is sou gh t. T he absentee ballot application  sh a ll perm it the  
person to  reg ister  to  vote under A S 15.07.070 and to  req u est un a b sen ­
tee  b allot for each  s ta te  election  held w ithin that ca len d ar y ea r  for 
w hich th e  voter is e lig ib le  to vote.

(c) A fter receipt o f  un upplicat;on by m ail, th e  d irector sh a ll send  
the ab sen tee  ba llo t and other absentee voting m ateria l to  th e  a p p li­
cant by t) o s l exp ed itiou s m ail service T he m ateria l sh a ll be sen t  

iey  are  ready for distributio:. T in  v e tu r n  en ve lop e  sen t  
n  •/ . .aer ia ls  sh a ll be addressed to the e lection  su p erv isor  in  the  
d is t i.c t  in w hich th e  voter is a resident.
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<«!• Upon receip t of a n  a b s e n te e  ballo t k»y m ail ,  th e  vo te r ,  in  th e  
p resence  of a n o ta ry  ptikilir. co m m iss io n ed  officer of th e  a rm e d  forced 
inc lud ing  th e  N a t io n a l  t i u a r d ,  d is t r ic t  judge or m a g is t r a te ,  U n ited  
S la te s  postul official, or o the r  p e r s o n  qualif ied  to  a d m in i s t e r  o a th s ,  
m ay proceed to  m a r k  th e  ba llo t in  sec re t ,  to place th e  ballo t in th e  
sm all enve lope , to p lace  t h e  s m a l l  iMtvelope in th e  la rg e r  en v e lo p e ,  and  
to s ign  th e  v o te r ’s c e r t i f i c a te  on t h e  track of th e  la rg e r  en v e lo p e  in th e  
p resence  of a n  official l is ted  in th i s  subsec tion  who sha ll  s ig n  us  a t t e s t ­
ing official a n d  s h a l l  d a te  t h e  s ig n a t u r e  If none  of  th e  offic ia ls  listed 
in th is  su b sec t io n  is re a so n a b ly  access ib le ,  an  a b s e n te e  vo te r  sha ll  
h ave  th e  ballot w i tn e s s e d  by tw o p e r s o n s  over thr1 age o f  18 y e a r s  an d .  
in add it ion ,  sh a l l  p rov ide  th e  c e r t i f ic a t io n  pre*cril>ed in A S  09  63  020.

(e) A n a b s e n te e  b a llo t  m u s t  be m a r k e d  on or before t h e  d a te  o f  th e  
e lection Except us  p rov ided  in <L»of  th i s  section, a vo te r  who r e tu r n s  
th e  ballot by m a i l  s h a l l  u se  a m ..il se rv ice  a t least equa l  to  first c lass 
nnd m ail  th e  ba llo t  no t In te r  th a n  t h e  d ay  of th e  e lec tion  to  th e  e lec ­
tion su p e rv iso r  for t h e  e lec tion  d is t r ic t  in which the  v o te r  se e k s  to  
vote T h e  ballot m a y  no t Ix- c o u n te d  un lesi  it is received by  th e  close of  
bus iness  on t h e  10th  duy  n f te r  th e  e lec t io n  If the  ballot is p o s tm a rk e d ,  
it m us t  fa* p o s tm a rk e d  on or  before  e lec tion  day After t h e  d ay  o f  th e  
e lection , no b a l lo ts  sh a l l  be* a ccep ted  u n le ss  received b y  m ail .

(fi T h e  d ire c to r  m a y  r e q u i r e  u v o te r  c a s t in g  a n  a b s e n te e  ba llo t  by 
m ail to  provide p roo f  o f  id e n t i f ic a t io n  o r  o th e r  in fo rm a tio n  to  a id  in 
th e  e s ta b l i s h m e n t  o f  t h e  v o te r 's  id e n t i ty  a s  p rescribed by  re g u la t io n s  
adopted u n d e r  th e  A d m in i s t r a t iv e  P rocedure  Act (AS 44.621.

<gi T h e  d ire c to r  sh a l l  m a in ta in  a  re co rd  of  th e  nam e  o f  e a c h  v o te r  to 
whom a n  ub sen teo  ballo t is sen t  by m a i l  T h e  record m us t  l is t  th e  d a te  
on which  th e  b a llo t  is m a i led  a n d  th e  d a te  on which th e  b a llo t  is 
received by th e  e lec t io n  su p e rv is o r  a n d  th e  d a te s  on w h ich  th e  ballot 
was execu ted  a n d  p o s tm a rk e d  

(hi A n  a b se n te e  b a l lo t  r e tu r n e d  by m a il  from ou ts ide  th e  U n ited  
S ta te s  o r  from a  m i l i t a r y  A P O  or F P O  ad d re ss  th a t  h a s  b een  m a rk e d  
and  m ailed  not l a t e r  t h a n  e lec t ion  d a y  m a y  not be coun ted  u n le ss  th ?  
ballot is  received by th e  e lec tion  s u p e rv is o r  not la te r  t h a n  th e  close of 
b u s in e ss  on t h e  15th  d a y  fo llow ing  th e  election. i$ 87 ch  100 SLA 
1980; a m  5 63  ch  6  SLA  1981; a m  5$ 9  « -  11 ch 85 S L A  1986)

E ffe c t  o f  am endm ent*. — T h r  ISOM 
amendment made a w rit*  of technical and 
internal reference change* in *ubu-ction
(d)

The I9S6 amendment in nubsection >b> 
In the f in t  sentence deleted "more than 
six month* nor" following "postmarked 
not" and substituted "ten" for "seven" u>d 
added the second lenience, in subsection 
(•) deleted "and alteited" following 
"marked" in the f in t lenience, in the sec­

ond lentence aubitituted "Except a* pro­
vided in ihi of th u  section, a" for "If the" 
arid "a mail service at leait c<]ual to fin t 
c la n ” for "thr moat ripenditioui mail ser- 
vice" end "for the’ for "in his." inserted 
"who" preceding "returns," deleted "he" 
following "ballot by mail" and added 'in  
which the voter aeeks to vote" at the end 
o f the oenlence. and added the third and 
laat sentence* of the suboection. and 
added subsection lh>
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n m d d c n t
Itil'B o u t  o f  
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iurt  to  th e  
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r or addition
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tifiratr of

Igmrnt
•■nt
ation

(2) a c lerk  or  d e p u ty  c le rk  o f  n court  of th e  S ta te  of A la sk a  or o f  the  
United States;

( 3 1 a notary public;
id) a (h illed  Staten postmaster; or
tf»i a com m iss ioned  ofl'icer u n d e r  AS 09 .63 .050141. lit I ch 37 SLA 

1981)

Colin (crnl reference*. f>s Am *lur
7d, Onth and Affirmation, i t  6 10

t*7 I M S .  Onthu nad AfTirmntinna, t« f> 
7

l)Ui|tiullll(iillon of nltonicy. olhtrwiM' 
■lunliHi'd. lo liike onlh or ncknowledgmctii 
from client. 71 A LK 3d  483

S e e .  09 .63.020. C e r t i f i c a t i o n  o f  d o c u m e n t * ,  in i A m a t te r  requ ired  
o r  a u th o r iz e d  to  fa* au p p o r ted ,  ev idenced , e s ta b l ish e d ,  or proven  by the  
sw o rn  s t a t e m e n t ,  d e c la ra t io n ,  verif ica t ion , c e r t i f ic a te ,  oa th ,  o r  a ff ida­
v it .  in w r i t in g  of  th e  pe rson  m a k in g  it (o th e r  t h a n  a deposition , an  
a c k n o w le d g m e n t ,  an  o a th  of  office, o r  i n o a th  re q u ire d  to  he tak en  
befo re  a  specified official o th e r  t h a n  a  n o ta ry  public)  m a y  be supported , 
ev id en ced ,  e s tab l ish ed  o r  p ro v e n  by th e  pe rson  c e r t i fy in g  in w rit ing  
" u n d e r  p e n a l ty  o f  p e r ju ry "  t h a t  th e  m a t t e r  is t ru e .  T h e  cer t if ication  
s h a l l  s t a te  th e  d a t e  an d  p lace  o f  execu tion , th e  fact t h a t  a n o ta ry  public 
o r  o th e r  official em p o w ered  to  a d m in i s t e r  o a th s  is u n a v a i la b le ,  a n d  th e  
following:

"I certify  u n d e r  p e n a l ty  o f  p e r ju ry  th a t  th e  foregoing  is t rue ."
(h i  A person  w ho  m a k e s  a fa lse  sw orn  ce r t if ica t ion  w hich  th e  person 

d oes  not be lieve  to  he t r u e  u n d e r  p e n a l ty  of p e r ju ry  is g u i l ty  o f  poijurv. 
f* i ch 37 SLA 198H

CollMtrriil reference*. — | Am Ju r  1 C M S .  
'2d, Acknowledgment*, I I  37 — 79 N Y

Acknowledgment*, t l  83

S e c .  09 .63 .030 . N o t a r i z a t i o n .  <a> W h en  a  d o c u m e n t  is requ ired  by 
law  to  he no tu rized . th e  pe rson  w h o  ex ecu tes  th e  d o cu m en t  sha ll  sign  
a n d  s w e a r  to  or  uff irm  it before  a n  officer au th o r iz e d  b y  law  to  ta k e  t h e  
p e rso n 's  o a th  or  a f f i rm a t io n  a n d  th e  officer sh a l l  c e r t ify  on th e  docu­
m e n t  th u t  it  w as  signed  a n d  sw o rn  to or  a ff irm ed  before  th e  officer.

(b) T h e  c e r t i f ic a te  re q u ire d  b y  th i s  sec t ion  m uy  be  i n  subs tan tia l ly  
th e  fo llow ing form:

S u b sc r ib e d  a n d  sw orn  to  o r  a f f i rm ed  before m e  a t _________________
on

id n te i

S ig n a tu r e  of  Officer

T i t le  o f  Officer 

3 2 5
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M E M O R A N D U  M

TO: Ro prosnntativ o H. A. "Red" Boucher, Chair
House State A f f a i r s  C o m m ittee

FROM: Representati ve Peter Goll

RE: MB 192, relating to a b s entee ballots, court
ordered elections, and the g ove rnor's power to
appoint legislators.

DATE: M a r c h  20, 1989

I r e q u ested that this bill  be drafted in the aftermath of 
the S u preme Court's r uling in F i n k e l s t e i n  v. Stout, et. a l . . 
One of the issues decid ed by the court was that ballots 
w i t n e s s e d  by two w i t n e s s e s  who signed on different dates 
should not have been counted.

Section 1 clarifies the proced ure required for the 
w i t n e s s i n g  of absentee b a llots by two w i t n e s s e s  when a 
person q u a l i f i e d  to a d m i n i s t e r  oaths is not available. The 
new language requires tnat the v o t e r ' s  c e rtif icate be signed 
in the p r e s e n c e  of two witness es, and that the w i t n esses 
sign their attestation at tho same time and place.

Section 2 of the bill a d d s  a n e w  subsection to ex ist i n g  law 
dealing  w i t h  appeal from  the decis i o n  of the Director of the 
D i v ision of Elections a f t e r  a recount. Present law p r o v i d e s  
that the "court shall e n t e r  judgment either setting aside, 
modifying, or affirming the action o f  the director on 
recount." The new sect ion provides that if the court finds 
that it is not possible to ascerta in w h e t h e r  certain b a l l o t s  
are v a l i d  or to which c a n d i d a t e  or p r o p o s i t i o n  the vote 
should be attributed, a n d  the ballots, if counted, could  
change the outcome of the election, the court shall set 
aside the recount results and order a n e w  election.

The court has had implied autho rity to order a new e l e ction 
when it "sets aside" an election. This bill merely p r o v i d e s  
st a t utory authority for such an action in both sections 2 
and 3. T h o s e  sections a l s o  require that the election be 
held w i t h i n  90 days from the date of the court's order.

I l f  1*1*1 til N f A f i V I
PE T ER GOt.I

S  T  A T  F. i t  r  A I. A S  K \
M U tJM  m  III  I ’ H I M  N V A K V t !)



Re p r e s e n t a t i v e  H.A. "Red" Boucher
Pace 2
March 20, 1989

Finally, secti o n s  2 and 3 effec t u a t e  Art. II, Sec. 4 of the 
Al aska C o n s t i t u t i o n  w h i c h  provides:

"A v a c a n c y  in the l e g i s l a t u r e  shall be filled for the 
u n e x p i r e d  term as p r o v i d e d  by law. If no p r o v i sion is 
made, the gov ernor shall fill the v a cancy by 
a p p o i n t m e n t . "

AS 15 .40.320 - 15.40.470 set cut the p r o c e d u r e s  to be 
followed w h e n  filling c e r t a i n  types of legislative 
v acancies. The type of v a c a n c y  w h i c h  o c c u r r e d  when the 
B r adley - F i n k e l s t e i n  e l e c t i o n  was  v a cated is not p r e s e n t l y  
c o v e r e d  by statute and this bill m e r e l y  a d d r esses  that type 
of v a cancy  by p r o v i d i n g  that the g o v e r n o r  shall appoint a 
q u a l i f i e d  p erson to serve until the r e sul ts of a new 
e l e c t i o n  are c e r t ified  and the succe ssor takes office.
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RffC f! Vf
J a n u a r y  31, 1989

The Hono rable Peter Goll 
Alaska State R e p r e s e n t a t i v e  
P. O. Box AV 
Juneau, A laska 99811

Dear R e p r e s e n t a t i v e  Goll:

The work draft of a bill related to a b s e n t e e  ballots, court  
o r d ered elections, and the g o v e r n o r ' s  p o w e r  to a p p o i n t  
legislators was p r e s e n t e d  to the Divis ion of E l e c t i o n s  for 
our review and recommendations, in orde r that they m i g h t  be 
consid e r e d  prior to the bill being introduced. I a p p r e c i a t e  
the oppor t u n i t y  a f f o r d e d  us to p a r t i c i p a t e  in this process.

Th e  scope of our c o m m e n t s  is limited to the p r o v i s i o n s  of 
the draft bill r e l a t i n g  d i r e c t l y  to our r e s p o n s i b i l i t i e s  for 
implement ation and general a d m i n i s t r a t i o n  of the e l e c t i o n  
process. We o f f e r  no sugge s t i o n s  or c o m m e n t s  r e l a t i v e  to 
the p o w e r  of the legisla ture to judge the e l e c t i o n  or 
qualif i c a t i o n s  of its members, act ions taken by the courts, 
or a u t h ority of the G o v e r n o r  to fill v a c a n c i e s  by 
appointment, as t h e s e  issues are b eyond the scope of our 
autho r i t y  or expertise.

I hope that the c o m m e n t s  e n c losed are helpful to you and 
y o u r  committee. Please feel free to c o n t a c t  me if I or a 
me m b e r  of my staff  can be of further assistance.

Sincerely,

D i r e c t o r  y

Enclosures

01-A2LH



COMMENTS ON WORK D R A F T  
6 - 0 5 1 2 A  (C O O K )

»Y G O L L

D i v i s i o n  of E l e c tions 
S andra J. Stout 

D i r e c t o r

J a n u a r y  31, 1989

"An A c t  relating to a b s e n t e e  ballots, to c e r t a i n  c o u r t  
o r d e r s  regarding elections, and to the g o v e r n o r ' s  p o w e r  to 
a p p o i n t  legislators."

T h e  d r a f t  bill a t t e m p t s  to a d d r e s s  the issues that w o r e  
r a ise d during the suit b r o ught b e fore the S u p r e m e  Court  
relati ve to the 1988 Gener al E l e cti on for House D i s t r i c t  13, 
Seat A.

S e c t i o n s  1 and 2 deal w i t h  the S u p r e m e  C o u r t ' s  r u ling in 
Finke l s t e i n  v. Stout, et. a l . . r e g a r d i n g  b a l l o t s  w i t n e s s e d  
by two w i t n es ses w h o  each signed on a d i f f e r e n t  date. T he 
c o u r t  ruled that these b a l l o t s  s h o u l d  not hav e b e e n  counted. 
Th e s e  sections  are d e s i g n e d  to c l a r i f y  that the v o t e r ' s  
c e r t i f i c a t e  is to be s i g n e d  in t h e  p r e s e n c e  of the 
witnesses, and that the w i t n e s s e s  sign t h e i r  a t t e s t a t i o n  at 
t he same time and place. As indicated in t e s t i m o n y  
p r e s e n t e d  at the House J u d i c i a r y  h e a r i n g  on J a n u a r y  25,
1989, we b e l i e v e  that a s t a t u t o r y  remedy is not n e c e s s a r y  to 
s a t i s f y  the r e q u i r e m e n t s  of the c o u r t ' s  ruling. We suggest  
that the remedy c o u l d  be a c c o m p l i s h e d  a d m i n i s t r a t i v e l y  
th r o u g h  a r e - d e sign of the forms used for by mail voting, 
and throu gh c l a r i f i c a t i o n  of the in str u c t i o n s  p r o v i d e d  to 
v o t e r s  and the w i t n e s s e s  as part of the by mail b a l l o t  
packet. A t t a c h e d  are s a m ples  of the k i n d s  of m o d i f i c a t i o n s  
w h i c h  could be m a d e  w h i c h  would s a t i s f y  the c o u r t ' s  ruling.

O u r  m a j o r  c o n c e r n  w i t h  the w o r d i n g  of S e c t i o n  1 in the work 
draft, is that w h i l e  the requir e m e n t s  are m a d e  v e r y  clear, 
they also c reate a p o t e ntial "mine field" of o p p o r t u n i t i e s  
for v o t e r s  or t h e i r  w i t n e s s e s  to err in c o m p l e t i n g  t h e i r 
forms, resulting in the voters' b a l l o t s  not b e i n g  counted. 
R e q u i r i n g  that we p r o v i d e  three d i f f e r e n t  p l a c e s  w h e r e  
d i f f e r e n t  i n di viduals m u s t  write in a date, may c a u s e  more 
confusion, rather than  less, on the part of v o t e r s  and their 
witnesses. As b r o u g h t  out in the S u preme C o u r t  testimony, 
by d i s p l a y i n g  three d i f f e r e n t  lines on w h i c h  d ate s c a n  be 
written, it c o u l d  be c o n s t r u e d  or interpreted by the v o ters



and thoir "civilian" w i t n e s s e s  that d i f f e r e n t  d a t e s  are 
ac t ua lly permissible.

If tho legislature deems it a d v i s a b l e  to p r ovide  
c l a r i f i c a t i o n  in s t a t u t e s  in a d d i t i o n  to a d m i n i s t r a t i v e  
r emedies already contemplated, wo w o u l d  suggest  
s i m p l i f i c a t i o n  w i t h i n  the w o r k  d r a f t  w o r d i n g  of S o c t i o n  1 as 
follows:

S e c t i o n  1. AS 15.20.001(d) is a m e n d e d  to read:

(d) Upon receipt of an a b s e n t e e  ballot by mail, the 

voter, in the p r e s e n c e  of a n o t a r y  public, c o m m i s s i o n e d  

o f f i c e r  of the armed forces including the Nation al Guard, 

d i s t r i c t  judge or magistrate, U n i t e d  S t a t e s  postal official, 

r e g istrati on o f f i c i a l , or o t h e r  p e r s o n  q u a l i f i e d  to 

a d m i n i s t e r  oaths, may p r oceed to m a r k  the b a l l o t  in secret, 

to p lace the b a l l o t  in the small envelope, to p l a c e  the 

small e n v elop e in the larger envelope, and to s i g n  the 

v o t e r ' s  cert i f i c a t e  on the b a c k  of the l a r g e r  e n v e l o p e  in 

the p r e sence of an official listed in this s u b s e c t i o n  who 

shall sign as a t t e s t i n g  official and shall dat e the 

signature. If none of the o f f i c i a l s  listed in this 

s u b s e c t i o n  is r e a s o n a b l y  accessible, an a b s e n t e e  v o t e r  shall 

sign the v o ter's c e r t i f i c a t e  in the p r e s e n c e  of [HAVE THE 

BALLOT W I T N E S S E D  BY] two p e r s o n s  o v e r  the age of 18 years, 

w h o  shall sign as w i t n e s s e s  and a t t e s t  to the d a t e  on which 

the v o t e r  signed the c e r t i f i c a t e  in t h e i r  presence, and, in 

addition, the v o t e r  shall p r o v i d e  the c e r t i f i c a t i o n  

pr e s c r i b e d  in AS 09.63.020.

Based on this s u g g e s t e d  wording, the Division, w o u l d  also  
recomme nd that S e c t i o n  2 r e l ating to AS 15.20.203(b) be 
elimin ated as s u b s e c t i o n  (2 ) s u f f i c i e n t l y  a d d r e s s e s  the



issue of defi cient w i t n e s s i n g  as g r o u n d s  for not c o u n t i n g  a 
b a l l o t  cast by mail.

S e c t i o n s  3 and 4 provide for the c o n d u c t  of new e l e c t i o n s  
s h o u l d  an elec tion be set aside by the court. We n o t e  that 
the general wording  of S e cti on 3 r e l a t i v e  to c ourt a c t i o n  in 
r e cou nt appeals is c a r r i e d  forward in Section 4 to p r o v i d e  
c o n f o r m i t y  relative to c ourt o r d e r e d  el ections as a r esult  
of e l e ction contests.

T h e  D i v ision of Elect ions raises no ob jection to the general  
c o n t e n t  of these sections  except the st ipul a t i o n  t h a t  the 
new e l e c t i o n  be held w i t h i n  30 d a y s  of the e l e ction  order.
In practic al terms this time frame w o u l d  be v i r t u a l l y  
imposs ible to implement. One of the m a j o r  factors is the 
r e q u i r e m e n t  that Alaska request p r e c l e a r a n c e  from the U n i t e d  
S t a t e s  D epartment of J u s t i c e  p r i o r  to en forcing any c h a n g e 
in e l e c t i o n  proce dure u n d e r  S e c t i o n  5 of the V o t i n g  R i g h t s  
A c t  of 1965, (42 U.S.C. 1973, et s e q . ). Special e l e c t i o n s  
are consid e r e d  changes in normal procedure, and are 
t h e r e f o r e  subject to this p r e c l e a r a n c e  requirement. T h e  U.
S. Departm ent of J u s t i c e  is a l l o w e d  60 days for t h e i r  
review. While expedited p r e c l e a r a n c e  can be requested, 
g r a n t i n g  of special h a n d l i n g  is g r a n t e d  at the d i s c r e t i o n  of 
the Department. Therefore, every a t t e m p t  should be m a d e  to 
a c c o m m o d a t e  the 60 day period. T h a t  means that the p e r i o d  
of time between the o r d e r  c a lli ng for a new e l e c t i o n  and 
e l e c t i o n  day is u s ually somewha t l o n g e r  than 60 d a y s  b e c a u s e  
d e c i s i o n s  regarding any special p r o c e d u r e s  which w i l l  be 
n e c e s s a r y  in the conduct of the s p e c i a l  election m u s t  also  
be a d d r e s s e d  in the p r e c l e a r a n c e  request.

T he D i v ision  would r e c o m m e n d  that the selection of the 
actual date remain s o m ewhat d i s c r e t i o n a r y  in o r d e r  t h a t  the 
D i r e c t o r  can adequa t e l y  review the s c o p e  of the c o u r t ' s  
order, seek legal counsel r e g a r d i n g  any special p r o c e d u r e s  
w h i c h  m a y  be necessary, and to d e t e r m i n e  the time n e c e s s a r y  
to p r o v i d e  adequate  p u b l i c  notice, p r e p a r e  and d i s t r i b u t e  
e l e c t i o n  materials, and to a p p oint and train e l e c t i o n  
p e r s o n n e l .

T h e  Division  would r e c o mmend the f o l l o w i n g  r e l ative to the 
s c h e d u l i n g  of the new election:

T h e  d i r ecto r shall p r o mptly  s c h e d u l e  a special e l e c t i o n  

to be held not more than 90 days a f t e r  the date of the 

c o u r t ' s  order, and the d i r e c t o r  shall supervise the e l e c t i o n  

in the general m a n n e r  prescr i b e d  bv t h i s  t i t l e .



Finally, with regard to an e f f e c t i v e  date for this bill if 
it is introduced, we note that the Division a n t i c i p a t e s  that 
m a n y  of our forms will h a v e  to be revised. O u r  c u r rent  
s t o c k  of supplies and forms were o r dered p r i o r  to the 1988 
s t a t e w i d e  e l e c tions in q u a n t i t i e s  e x p e c t e d  to last t h r o u g h  
D e c e m b e r  of 1989, at w h i c h  time we w o u l d  b e g i n  d e s i g n  and 
o r d e r i n g  for the next m a j o r  e l e c t i o n  cycle. B e cause no 
s t a t e w i d e  electio ns are a n t i c i p a t e d  for this year, and in 
o r d e r  to avoid the e x p e n s e  of total r e p l a c e m e n t  of c u r rent  
s t o c k  at this time, c o n s i d e r a t i o n  m i g h t  be g i v e n  to 
p o s t p o n i n g  the e f f e c t i v e  d a t e  for S e c t i o n  1 until J a n u a r y  1, 
1990.



K y

OFFIFE OF THE ^OVEIL'VOII DIVISION o r  ELECTIONS 
P.O. BOX AF
JUNEAU, AI.ASKA 9 9 0 1 1 0 1 OS 
PHONE (907) 400-4011

April 3, 1989

T he H o n o r a b l e  Peter Goll 
Co-Cha i r m a n
House J u d i c i a r y  C o m m ittee 
P. O. Box V  
Juneau, A K  99811

Dear R e p r e s e n t a t i v e  Goll:

W e  have apprec i a t e d  the o p p o r t u n i t y  to work with you on 
H o u s e  Bill 192. We support the bill, however, w e  would 
s u ggest the following amendment:

Lines 22 and 23: Delete the w o r d s  "and date".

We b e lieve that the date of the v o t e r ' s  signature and 
a t t e s t a t i o n  by the w i t n e s s e s  is a l r e a d y  adeq ua t e l y  c o ve red 
in lines 24 through 26.

Our o b j e cti ve is to m a k e  the w i t n e s s i n g  requir e m e n t  as 
simple as possible, and to e l i m i n a t e  any poten tial c o n f u s i o n  
we can. As was b r o u g h t  up in F i n k e l s t e i n  v. Division of 
Elect i o n s  by d i s p l a y i n g  m o r e  t h a n  one line on w h i c h  a date 
c a n  be entered, one could c o n s t r u e  tha t two d i f f e r e n t  d ates 
are acceptable.

E n c l o s e d  for m e m bers of the J u d i c i a r y  Committ ee of samples  
of the v o t e r  ins tructions and the oath and affidavit  
e n v e l o p e  we hav e used  in the D i s t r i c t  13 Special Election. 
T h e  c l e ar ly state the r e s p o n s i b i l i t y  of the v o t e r  and t h e  
witness(es) that the s i g n a t u r e  of t h e  v o t e r  must take plac e 
in the p r e s e n c e  of the w i t n e s s ( e s ) . Additionally, we have 
added an oath w hich  the w i t n e s s e s  t a k e  at the time they 
a t t e s t  to the v o t er's signature. W e  b e lieve these m e a s u r e s  
a d e q u a t e l y  address the issues r a i s e d  in the litigation.

W e  respec t f u l l y  request your c o n s i d e r a t i o n  of the a m e n d m e n t  
w e  propose.

Sincerely,

UJVSandra j. 
'f D i r e ctor



GENERAL INSTRUCTIONS
FOR VOTING BY MAIL

APRIL4, 1989

H O U S E  DISTRICT 13 
SPECIAL ELECTIONS

Your ballot for this election must be voted, 
witnessed and mailed not later than April 4,1989. 
If you mail your ballot on the last day, remind your 
postal clerk that the envelope must be post­
marked not later than April 4,1989.

VO TIN G  YOUR BALLOT

1. Choose your candidate, and with a pen, mark 
an “X" in the box to the right of the name.

2. After you have marked your ballot, put it in the 
SECRECY ENVELOPE before placing it in the 
return mailer.

3. THE LAW REQUIRES THAT YOU FILL OUT 
THE INFORMATION ASKED FOR ON THE 
RETURN MAILER. IF IT IS NOT COMPLETE, 
YOUR BALLOT WILL NOT BE COUNTED.

V O TER OATH

1. To vote in this election, you must be a 
registered voter AND an Alaska resident. You 
are asked to give your physical residence ad­
dress WITHIN THE STATE OF ALASKA. This 
means:

• give your street address, highway name, 
milepost, trailer park and space number, 
tract or plat number. DO NOT use a P.O. 
Box, PSC Number, Star or Rural Route 
Number as a “ residence” address.

(Instructions continued on reverse side)

I Do
C o

Co
r n
: o

O
n
■ n

O

>
r -

w
>

r *

§

CD
O

< :o
CD
rn
r -

- <

CD
m
>
5
00-<
>o
o
Xm
CD
CDm
rn

30
V)H
O

»  c  

C D

s  5x? rn
z  C D  
p  C D

* 3 3
m

c  u

I  <
>

£
CD 
*>
CO CO 
CO

Z !~  5 :  
COO)

c S p

>  v
cn m  
t ;  r~
>  rn
co Q
CO ZJco n
co cn
CO

Z!
JO
CD
H

O
r ~
>
CD
CD



D AVID F I N K E L S T E I N

Appellant

v.

S A N D R A  STOUT, Director of tho 
A l a s k a  D i v i s i o n  of Elections, 
and S T EPHEN A. M c A L P I N E ,

O R D E R
1

L i e u t e n a n t  G o v e r n o r  of Alaska

Appellees No. S-3107

and )
)

W.E. "BRAD" BRADLEY, )
)

Appellee/ )
Intervenor. )

Before: Matthews, C h i e f  Justice, Raoinowitz,
Burke, Compton, and Moore, Justices. 
[Rabinowitz, Justice, and Moore, Justice, 
d i s s e n t i n g .j

I. INT R O D U C T I O N  

This is an e l e ction recount  appeal b r ought p u r s u a n t  to

AS 15.20.510(2). This court referred the appeal to the H o n o r a b l e  

Joan M. Katz of the Superior Court as a Special M aster on D e c e m ~  

ber 8 , 1988. Judge Katz filed her report on J a n u a r y  5, 1989 .

The r e p o r t  contains a d e t ailed an alysis of the c h a l l e n g e s  from  

all p a r t i e s  and of the ev idence submitted in c o n n e c t i o n  w i t h  the

1. An opinion, and partial dissen ting opinions, will

follow.
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challenges.^ Tho following Introduction co ntained in the report 

seta tho context of this caaei

In the g e n e r a l  election of N o v ember 8 ,
1988, David F i n k e l s t e i n  and W.E. "Brad"
Bradley vied for Seat A in House D i s trict 13.
After the election, F i n k e l s t e i n  was certified  
by appellee Stout, Director of the Division  
of Elections, to be the winne r of that race,
The count was 3,549 to 3,546.

At B r a d ley' s request, a recount was c o n­
ducted on D e c e m b e r  1 and 2, 1988. Based on 
the recount, S t o u t  certified that Brad ley had 
defeated F i n k e l s t e i n  3,563 to 3,554, a nine 
vote margin.

In the c o u r s e  of the recount, Stout d e­
termined that 26 votes had been improperly
counted. F i n k e l s t e i n  Ex. 1. The ballots had
been commingled, rendering it impossible to 
ascertain for w h o m  they had b e e n  cast. Based 
on the formula 6et forth in H a m mond v.
H i c k e l , 588 P . 2d 256 (Alaska 1978), c e r t .
d e n i e d , 441 U.S. 907 (1979), Stout p r o p o r­
tionately r e d u c e d  Bradley's vote total by 
15.02 votes and F i n k els tein's total by 9.98 
votes. These reductions resulted only in 
narrowing the g a p  between the candidates to 
3.96 votes. H a v i n g  determi ned that the o u t­
come of the e l e c t i o n  would not have been d i f­
ferent based on the rejected ballots, Stout 
certified the electio n results premised on 
the recount totals d e m o n s t r a t i n g  Bradley to 
be the p r e v a i l i n g  candidate by nine votes.

Judge Katz concluded that because of various errors r e l a t i n g  to

the counting of ballots, the election should be set a side and a

new election held. As e x p l a i n e d  herein, we conclude that a new

2, We express our gratitude to J u d g e  Katz for her 
thoughtful and expeditious report.

- 2 -
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el e c t i o n  may be necessary d e p e n d i n g  on the count of nine

3
illegally cast absentee b a l l o t s  w h i c h  were not commingled and on 

the precise proportionate r e d u c t i o n  formula employed by the 

Director.^ For ease of r e f e r e n c e  we will adopt the same 

n u m b ering  system and t e rminology e m p l o y e d  in the Master's Report.

II. SPECIFIC B A L L O T  C H A L L E N G E S

A. A p p e l l a n t ' s  Cha llenges

1. A b s e n t e e  b a l l o t  envelope  
o aths s u g g e s t i n g  no 

permanent A l a s k a n  r e s i d e n c e

Finkelstein c h a l l e n g e d  fourteen absentee ballots in 

this group. Judge Katz a c c e p t e d  the chall e n g e s  in three cases 

and rejected the other eleven. A m a j o r i t y  of the court is o f  the 

v i e w  that none of the c h a l l e n g e s  should h a v e  been accepted. 

T h e r e  was sufficient evidence in e a c h  case so that the voter's 

intent to indicate a new legal r e s i d e n c e  o u t s i d e  of the district  

was unclear. In the absence of a c l e a r  e x p r e s s i o n  of intent to 

c h ang e a legal residence the r e s i d e n c e  ca nnot be considered to 

have been changed. Fischer v. S t o u t , 741 P . 2d 217, 222-23 (Alas­

ka 1987).

3. See part I I . A . 7., i n f r a .

4. See part I I . B , 3., i n f r a .

-3-
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2. Post-e l e c t i o n  a f f i d a v i t s  
d e m o n s t r a t i n g  n o n - r e s i d e n c y

After the e l e c t i o n  and the recount, twenty-one voters 

signed registration affidavits stating that they were not r e s i­

dents of the district at the time of the election. The Director 

of E lections had c o unted the votes of these individuals and they 

have been commingled. Judge Katz d e c l i n e d  to apply the 

propor t i o n a t e  reduction formula set out in H a mmo nd v. H i c k e l , 588 

P . 2d 256, 260 (Alaska 1978), c e r t , d e n i e d , 441 U.S. 907 (1979) to 

these votes. We agree with this conclu s i o n .  In our view, this 

o b j e c t i o n  was untimely as it was raised after the recount was 

c o n c l u d e d .

3. Military post o ffice  
box "residences"

Eleven c hal lenges were c o n s i d e r e d  under this category. 

A l l  of the challenges were rejected by J u d g e  Katz. We concur.

4. Absentee ballot 
lacking witness signature

One challenge was made under this c a t e g o r y  which was 

accepted by Judge Katz. On the place for the signat ure of the 

witness, with respect to this absentee ballot, the re is only a 

p o s t m a r k , with no signature. We agree with J u d g e  Katz that this 

b allot should not have been counted.

4
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5. Undated witnes s s i g n a t u r e s

Three individuals cast a b s e n t e e  ballots on which the 

a t t e s t i n g  official did not date his or h e r  signature. Judge Katz 

a c c e p t e d  these three challenges. We disagree. The a t t e sting  

o f f i c i a l  witness is required to date his or her signature. AS 

15.20.081(d). However, we have h e l d  that this r e q u i r e m e n t  is 

d i r e c t o r y  rather than m a n d a t o r y  and d o e s  not require i n v a l i d a t i o n  

of the b allot so long as the b a l l o t  in q u e s t i o n  is cast on or 

b e f o r e  election day. Hammond v. H i c k e l , 588 P . 2d 256, 269 (Alas­

ka 1978), c e r t , d e n i e d , 441 U.S. 907 (1979). The b u r d e n  of

p r o v i n g  ballot illegality in g e n e r a l  and p a r t i c u l a r l y  that the 

b a l l o t  in question was not cast on or b efo re election day is on 

the challenger. This b u r d e n  was not c a r r i e d  as all three b a l l o t s  

w e r e  received by the D i v ision of E l e c t i o n s  prior to the election.

Alaska Statute 15.20.081(d) a l s o  requires v o ti ng in the 

p r e s e n c e  of the attesting witness. W h i l e  a m a j o r i t y  of the c o u r t  

a g r e e s  with Judge Katz that this r e q u i r e m e n t  is m a n d a t o r y  r a t h e r  

than directory, it is our v i e w  that F i n k e l s t e i n  did not c a r r y  his 

b u r d e n  of showing a v i o l a t i o n  of this requirement.

6 . Incomp lete v o t e r  s i g n ature

One voter made a hand w r i t t e n  m a r k  which appea rs to bo 

the b eginning of a "K" in the v o t e r  signature b lank o f  the v oter
m

o a t h  on the back of the absent ee ballot. A  q u a l i f i e d  a t t e s t i n g  

o f f i c i a l  witness attested that the oa th was s ubsc ribed and sworn

-5-



J r t N - l  I -  8 9  W E D  1 T X 3  »

to b e f o r e  th o w i t n e s s .  J u d g e  K a t z  r u l e d  t h a t  t h l a  w a s  n o t  a slg- 

n a t u r o  aa r e q u i r e d  b y  A S  1 5 . 2 0 . 0 0 1  (d). S h e  t h u s  a c c e p t e d  tho 

c h a l l e n g e  m a d o  by  F i n k e l s t e i n .  W e  d i s a g r e e .  T h o  m a r k  c o u l d  be  

l e g a l l y  s u f f i c i e n t  to a e r v e  as the  v o t e r ' s  s i g n a t u r e  If t h a t  waa  

t h o  v o t e r ' s  i n t e n t .  F l s c h o r v. S t o u t , 741 P . 2d at 225 . S i n c e  

th e  v o t e r  o a t h  w a s  p r o p e r l y  a t t e s t e d  as s u b s c r i b e d  a n d  s w o r n  t o , 

it is t h o  v i e w  o f  a m a j o r i t y  o f  th e c o u r t  t h a t  it  h a s  n o t  b e e n  

6 h o w n  th at  th o m a r k  w a s  n o t  i n t e n d e d  b y  th o  v o t e r  t o  s e r v e  as hi a 

s i g n a t u r e .

7. D i f f e r e n t  w l t n e 3 3  d a t e s  

T h i r t y - t w u  v o t e r s  s u b m i t t e d  a b s e n t e e  b a l l o t s  w h i c h  h a d  

b e e n  w i t n e s s e d  b y  t w o  n o n - o f f i c i a l  w i t n e s s e s  o n  d i f f e r e n t  d a t e s .  

A l l  o f  t h e s e  v o t e s  w e r e  c o u n t e d .  H o w e v e r ,  t h e  D i v i s i o n  s e g r e g a t ­

ed n i n e  o f  the  t o t a l  so  t h a t  if t h e y  w e r e  c o u n t e d  i l l e g a l l y  the 

v o t e s  c a n  b e  d i r e c t l y  d e d u c t e d .  T h e  r e m a i n i n g  t w e n t y - t h r o o  v o t e s  

h a v e  b e e n  c o m m i n g l e d .  J u d g e  K a t z  r u l e d  t h a t  a l l  t h i r t y - t w o  o f

r

these votes were p r o p e r l y  counted. Kc d i s a g r e e  for the reasons 

that follow.

a.

Alaska s t a t u t e  15.20.081(d) seta o u t  the p r o c e d u r e s  for 

v o t i n g  absentee by mail. In releva nt part, th at s e c t i o n  p r o­

vid e s  :
•

Upon r e ceipt o f  an absent ee b a l l o t  by mail, 
the voter, in the presenc e of (an official)
. . . may p r o c e e d  to mark the b a l l o t  in s e­
cret, to p l a c e  the b a l l o t  in the small

- 6 -
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e n v e l o p e ,  t o  p l a c e  t he  s m a l l  e n v e l o p e  In t ha 
l a r g e r  e n v e l o p e ,  a n d  to s i g n  t h e  v o t e r ' s  c e r ­
t i f i c a t e  o n  t h e  b a c k  of  t h e  l a r g e r  e n v e l o p e  
In t ho p r e s e n c e  o f  an o f f i c i a l  l i a t e d  in t h l a  
s u b s e c t i o n  w h o  s h a l l  s i g n  a s  a t t e s t i n g  o f f i ­
c i a l  a n d  s h a l l  d a t e  th e s i g n a t u r e .  If n o n e  

of the  o f f i c i a l s  l i s t e d  in t h i s  s u b s e c t i o n  is 
r e a s o n a b l y  a c c e s s i b l e ,  an  a b s e n t e e  v o t e r  
s h a l l  h a v e  t h o  b a l l o t  w i t n e s s e d  b y  t w o  p o r -  
c o n s  o v o r  th e a g e  o f  18 y e a r s  . . . .

In F l s c h o r  v. S t o u t , we i n t e r p r e t e d  t h i s  s e c t i o n  to

r-ean t h a t  the tw o  n o n - o f f i c i a l  w i t n e s s e s  m u s t  bo  p r e s e n t  w h e n  tho

v o t e r  s i g n s  th e v o t e r ' s  c e r t i f i c a t e .  W e  s t a t e d :

A S 1 5 . 2 0 . 0 8 1 ( d )  a n d  6 A A C  2 5 . 1 1 0 ( a )  s p o c l f y  
the c l a s s e s  o f  p e r s o n s  a u t h o r i z e d  to  s e r v o  as 
an a t t e s t i n g  o f f i c e r .  If n o  a p p r o p r i a t e  o f ­
f i c e r  is a v a i l a b l e ,  the v o t e r  m a y  s i g n  t h e  
v o t e r ' s  c e r t i f i c a t e  in t h e  p r e s e n c e  o f  t w o  
p e r s o n s  o v e r  t h e  a g e  of 18 y e a r s  a n d  h a v e  
t h o s e  t w o  w i t n e s s e s  s i g n  t h e  a t t e s t a t i o n  

form.

741 P . 2d a t  223 ( e m p h a s i s  a d d e d ,  f o o t n o t e  o m i t t e d ) .  T h u s ,  we 

i n t e r p r e t e d  the s t a t u t e  to m e a n  t h a t  t he  r o l e  o f  th e  tw o 

n o n - o f f i c i a l  w i t n e s s e s  w a s  th e  s a n e  a s  the f u n c t i o n  o f  t h e  a t­

t e s t i n g  o f f i c i a l  w i t n e s s  s e t  f o r t h  in t h e  s t a t u t e .

O n e  p u r p o s e  o f  t h i s  s t a t u t e  is to i n s u r e  t h a t  t h e  b a l ­

l o t  w a s  m a r k e d  b y  t h e  v o t e r ,  a n d  n o t  s o m e o n e  e l s e ,  in c i r c u m ­

s t a n c e s  f re e f r o m  c o e r c i o n .  T h e  M i s s i s s i p p i  S u p r e m e  C o u r t  h a s  

s a i d  c o n c e r n i n g  a s i m i l a r  r e q u i r e m e n t :

T h e  c e r t i f i c a t e  . . .  in  a d d i t i o n  t o  
c e r t i f y i n g  t h a t  t h e  v o t e r  e x e c u t e d  t h e  

a f f i d a v i t ,  c e r t i f i e s  the v o t e r  f i r 6 t  e x ­
h i b i t e d  a b l a n k  b a l l o t  w h i c h  wa s n o t  m a r k e d  
o r  v o t e d  b e f o r e  it w a s  e x h i b i t e d  to t h e  w i t ­
ne ss,  a n d  t h a t  t h e  v o t e r  t h e n  r e t i r e d  o u t  o f  
t h e  w i t n e s s '  p r e s e n c e  b u t  w i t h i n  h i s  s i g h t  s o  
t h a t  h e  c o u l d  s e e  t h a t  h e  v o t e d  b u t  n o t  h o w

- 7 -
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ho votod, that no one waa p r e s e n t  as he 
m a r k e d  hi* ballot, that the voter waa not 
solicited or adv ised in voting, and finally, 
that after m a k i n g  his ballot in secret, the 
v o t e r  placed it in the envelope, cl osed and 
noaled the e n v elo pe in the c e r t i f y i n g  o f f i­
cer'* procence, and then signed and made a f­
fidavit to the first certificate.

Tt is thua clear that the Legisl a t u r e  i n t e n d­
ed both signatures to be on the e n v e l o p e  b e­
cause there w e r e  subsequent requirement s to 
best ensure the integrity of an absente e b a l­
lot .

F cuche v. R a q l a n J , 424 S o . 2d 559, 561 (Miss. 1982).

Since one o b j e c t i v e  is to insure that the voter mark  

hia or her own ballot and that the vote be uncoerced, it would 

m a k e  no sense to require secret v oting in the p r e s e n c e  of an o f­

ficial, while  waiving the presence r e q u i r e m e n t  when two 

n o n - o f f i c i a l  witnesses are used.

The legislative h i s tory of the present statute, AS 

15.20.081(d), confirms the vie w that the b allot is to be voted in 

the p r e sence of either an a t t e sting official or two n o n-offic ial 

witnesse s. Prior to 1980, the p r e d e c e s s o r  s e c tion to AS

15.20.081(d) required on ly one attesting  witne ss who need not be

an official. The statute was, however, clear that v o t i n g  had to 

take p l ace in the presence of the attesting w i t n e s s . 5 F o l l o w i n g

5 . The former statute, AS 15.20.150, read as follows?

CASTING  VOTE BY P E R SONAL REPRE S E N T A T I V E  O R  SY 
MAIL. Upon receipt of an absente e b allot

(Footnote Continued)

— 8-
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our decision in Hammond v. Hickel the legislature a m e n d e d  the 

statute, enacting AS 15.20.081(d) in its present form. The l e g­

islative committee memo a c c o m p a n y i n g  the amendment said:

Requires a person author ized to administer an 
oath to witness the signature on an absentee 
ballot. In the instance that a qualified
official is not available, two persona may
witness the signature.

A l a s k a  State Senate, S p e cial  C o m m i t t e e  on Electoral Reform, D o c u­

me n t  dated April 23, 1980 (section by section analysis) . There 

are two conclusions to be drawn from this comment. The first is 

that there was no intent to change the requirement of voting in 

the presence of an attestor. Had there been such an intent it 

w o u l d  have been mentioned. Second, the two non-official w i t n e s s­

es were regarded as a substi t u t e  for the attesting o f f icial w i t­

ness, if one was not available. W h a t  was to occur b efo re the

(Footnote Continued)

through a personal representative or by mail, 
the voter, w h e t h e r  in or outside the state, 
inthe presence o f  an attesti ng witness who i9 
at least 18 years of age, may proceed to mark  
the ballot in secret, to place the ballot in 
the small blank envelope, to place the small 
envelope in the larger e n v e l o p e  , and to sign 
the voter's c e r t i f i c a t e  on the back of the 
larger envelope in the presence of the 
above-listed o f f i c i a l  or described persons 
who shall sign as attesting witnesses. The 
voter may then return  the ballot properly 
enclosed in the envelopes, by personal 
representative to the elect ion official who 
provided the b allot or by the most 
expeditious m a i l  service, postmarked not 
later than the d a y  of the election, to tho 
election supervi sor in his district.
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a t t e s t i n g  o f f i c i a l  witness or the two non-official witnesses was 

r e g a r d e d  as identical.

b.

Having est abl i s h e d  what the law requires, the next step 

is to deter m i n e  whether it was c o m p l i e d  with. In the case of the 

t h i r t y - t w o  ball ots c o n t a i n i n g  witness signatures subscribed on 

d i f f e r e n t  dates, it can bo said with a high degree of confidence 

that the voter did not m a r k  the ballot, place i.t in the small 

envelope, place the small envelope in the larger envelope and 

sign the voter certi ficate on the b a c k  of the larger envelope in 

the p r e s e n c e  of both n o n - o f f i c i a l  witnesses. If this had been 

dcr.e, the dates following the w i t n esse s signatures would be c o n­

sistent. Thus, the c e r t i f i c a t e s  thems e l v e s  rebut the presumption 

of r e g u l a r i t y  and demon s t r a t e  n o n - c o m p l i a n c e  with the law.

c.

The next q u e s t i o n  is w h e t h e r  the director properly 

c o u n t e d  these absentee b a l l o t s  eve n t h o u g h  they were not cast in 

the p r e s e n c e  of the n o n - o f f i c i a l  witnesses.

A l a s k a  Statute 15.20.203 r e q u i r e s  the district absentee 

c o u n t i n g  board to examine each abse n t e e  b a l l o t  envelope to d e t e r­

min e  w h e t h e r  the absentee b a llot has been properly c a3t. Part 

(b) o f  the statute provides as followst

(b) An absentee b a llo t may not be counted if

- 1 0 -
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(1 ) the voter has failed to properly execute 
the certificate;
(2) an official o r  the witnesses authorize d 
by law to attest the voter's certificate fail 
to execute the certifica te;
(3) the ballot is not attested on or before 
the date of the election;
(4) the ballot, if postmarked, is not p o s t­
marked on or before the date of the election; 
or
(5) after the day of election, the b a l l o t  was 
delivered by a me ans other than mail.

The conditions set o u t  in this statute are not e x c l u­

sive. In Willis v. T h o m a s , 600 P . 2d 1079, 1083 n.9 (Alaska 1979) 

we quoted the following language from Carr v. T h o m a s , 586 P . 2d 

622, 626 (Alaska 1978), which in turn quoted Rich v. W a l k e r , 374

S .W ,2d 476, 478 (1964) as follows;

All provisions of the e l e ction law are m a n d a­
tory, if e n f o r c e m e n t  is sought before e l e c­
tion in a direct p r o c e e d i n g  for that purpose; 
but after election all should be held d i r e c­
tory only, in support of the result, unless 
of a character to affect an o b s t r u c t i o n  to 
the free and i ntel ligent casting of the vote 
or to the ascertainm ent of the result, or 
unless the provis i o n s  affect an e s s e ntia l 
element of the election, or unless it is e x­
pressly declared by the statute that the p a r­
ticular act is essential to the v a l i d i t y  of 
an election, or that its omission shall r e n­
der it void.

The requirement of v o ting in the p r e s e n c e  of the 

non-official witness is, to u s e  the terms of the langu age q u o t e d  

above, "of a character to a ffect  an ob stru c t i o n  to the free and 

i ntelligent casting of the v o t e  . . . or to . . . a f f e c t  an es-
m

6ential element of the e l e c t i o n  . . . As noted earlier, AS

15.20.081(d) is designed to insure that the vote cast is that of

- 1 1 -
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th o e l e c t o r  an d  that it w a s  c a s t  In c l r c u m s t a n c e s  f r e e  f r o m  c o e r ­

c i o n .  M o r o o v o r ,  thin r e q u i r e m e n t  p r o t e c t s  tho i n t e g r i t y  of  t h e  

b a l l o t  p r o c e s s  its el f.  N o n - c o m p  1 l a n c e  w i t h  the r e q u i r e m e n t s  o f  

A S  1 5 . 2 0 . 0 8 1 ( d )  r i s k s  t h o  f r u s t r a t i o n  jf t h e s o  f u n d a m e n t a l  p r i n ­

c i p l e s .

In F i s c h e r  v. S t o u t , 741 P . 2d 217, 223, w e  n o t e d  t h a t  

s i g n i n g  in t he  p r e s e n c e  o f  the a t t e s t o r  w a s  a c o n d i t i o n  of  b a l l o t  

v a l i d i t y :  "AS 1 5 . 2 0 . 0 8 1 ( d )  p r o v i d e s  t h a t  a n  a b s e n t e e  b a l l o t  w i l l  

b e  v a l i d  o n l y  if the b a l l o t  e n v e l o p e  Is s i g n e d  b y  t h e  v o t e r  in 

th e  p r e s e n c e  o f  a n  a t t e s t i n g  o f f i c e r . "  T h i s  s t a t e m e n t  is d i c t u m .  

It is, h o w e v e r ,  c o r r e c t .  B e c a u s e  t h e  r e q u i r e m e n t s  o f  A S  

1 5 . 2 0 . 0 8 1 ( d )  s e r v e  b o t h  to p r o t e c t  t h e  e s s e n c e  o f  fr ee  a n d  i n t e l­

l i g e n t  v o t i n g  a n d  to s a f e g u a r d  t h e  i n t e g r i t y  o f  t h e  b a l l o t  p r o ­

c e s s ,  t h e  r e q u i r e m e n t s  s h o u l d  b e  r e g a r d e d  as m a n d a t o r y .

D e s j o u r d y  v. B o a r d  o f  R e g i s t r a r s , 266 N . E . 2d 67 2 (Ma.

1971) is i n s t r u c t i v e .  T h e r e  t w e n t y - t w o  a b s e n t e e  b a l l o t s  w e r e  n o t

m a r k e d  in t h o  p r e s e n c e  o f  a n o t a r y  a s  r e q u i r e d  b y  M a s s a c h u s e t t s

l a w  a n d  the  b a l l o t  e n v e l o p e s  w e r e  s i g n e d  b y  n o t a r i e s  o u t s i d e  t h e  

p r e s e n c e  o f  the v o t e r s .  I_d. a t  6 7 6,  677.  Th e  S u p r e m e  J u d i c i a l  

C o u r t  o f  M a s s a c h u s e t t s  h e l d  t h a t  t h e s e  b a l l o t 6  s h o u l d  n o t  h a v e

b e e n  c o u n t e d :

T h e  p r o c e d u r e  f o l l o w e d  v i o l a t e d  (the a p p l i c a ­

b l e  s ta tu t e )  w h i c h  s e t s  u p  s i g n i f i c a n t  s a f e ­
g u a r d s  to e n s u r e  t h a t  t h e  b a l l o t  r e p r e s e n t s  
t h e  w i l l  of t h e  v o t e r .  I t s  v i o l a t i o n  r e s u l t s  
in m o r e  t h a n  s i m p l y  a t e c h n i c a l  i r r e g u l a r i t y .
A s  t h e s e  b a l l o t s  s t a n d ,  w e  h a v e  no w a y  o f  
k n o w i n g  w h e t h e r  t h e y  w e r e  i n  f a c t  m a r k e d  b y

- 12-
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those in w h o s e  namon they were received and 
cast.

266 N . E . 2d at 677 (citations omitted).

Xiehne v. A t w o o d , 604 P . 2d 1 23, 1 33 (N.M. 1979) is

another case where a court i n v a l i d a t e d  ballots b o c a u c e  of

a t testatio n Illegality. There the oaths on seven abse ntee

balloto were notarized by the c ou nty clork. The v ot ers were not

in the clork's presence when they signed the documents. All of

the voters testified that they w a n t e d  the c o u n t y  clerk to

notarize their signatures. In i n v a l i d a t i n g  the ballots, the

c o u r t  stated:

(A) s to the affidavits in q u e s ti on, swearing 
to and s u bscribing  by the voter and a t t e s t i n g  
to by a n otary or other o f f icial are not mere 
technicalities. The statute s p r e s c r i b i n g  
these duties ore not simply directory. The 
acts called for are s i g n i f i c a n t  safeguards 
against fraud and mistake, are n e c e s s a r y  to 
preserve the purity of our elections, and are 
mandatory duties.

Id. at 133.

In Fugate v. Mayor and City C o u n c i l  of Town  of City of 

B u f f a l o , 348 P.2d 76 (Wyo. 1959), twelve a b s e n t e e  b a l l o t  

a f f i davit forms were attested to by an e l e c t i o n  o f f i c i a l  not in 

the presence of the affiants, ^d. at 79. These v o t e s  were held 

to be illegal. Id. at 85. See also M c C a v l t t  v. R e g i s t a r a  of 

V o t e r s  of B r o c k t o n , 434 N . E . 2d 620, 6289 (Mass. 1982) (ballots

m a r k e d  outside p r e sence of notary held i n v a l i d ) .

-13-
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The fact that the b a llots in the present case were not  

cast in the presence of two n o n - o f f i c i a l  witnesses is due in part 

to the failure of the voter i n s t r u c t i o n s  on the voter oath form 

to state explicitly the rec :irement that the vote be cast in the 

presence of the witnesses. We have noted that errors "solely on 

the part of election officials" w i l l  not invalidate ballot*. 

W i l l i s  y. T h o m a s , 600 P . 2d 1079, 1087 (Alaska 1979) (registered 

voters' names not on voters' lists on elec tion day). 3ee also 

F i s cher v. S t o u t , 741 P . 2d at 223, 224. That observation, h o w e v­

er, was not made where the o f f i c i a l  omission caused or 

c o n t r i b u t e d  to a violation of a m a n d a t o r y  requirement, and we 

de c l i n e  to extend it to such cases. A voter who has vote d  

illega lly has an interest in having  his or her vote counted, and 

th a t  interest stands on a high level where the source of the 

il l e g a l i t y  lies with election officials. On the other hand, 

w h e r e  the vote violates p r o v i s i o n s  d e s i gned to insure the 

i n t e g r i t y  of the electoral process, the public has a supervening 

in t e r e s t  - that of fundamentally sound elections - which is 

p r o t e c t e d  by not counting illegal votes, regardless of the source 

of their illegality.

8. Ballots w i t h o u t  postmarks  
received after the el ection

Four challenges were m a d e  under this category, all of 

w h i c h  were rejected by Judge Katz. We concur.

- 1 4 -
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9. Unre gistered voter

The state hae conceded that the a b s e n t e e  b a llot of the 

u n r e g i s t e r e d  voter in question should not have b e e n  counted, 

Judge Katz concurred and accepted the challenge. We concur as 

w e l l .

10. Punchmark ballots

Involved here are challenges to fourteen votes for 

B r a d l e y  where the punc hm a r k s  were placed in the boxes for both 

Bradley and Finkelstein. Judge Katz a c c e p t e d  three of these 

challenges, namely to ballots 29, 20, and 30, J u d g e  Katz was

e v i d ently under the i mpression that ballot 29 had been counted, 

We are advised by all c o u n s e l  that in fact it was not counted and 

thus it should not be subtracted from B r a d l e y ' s  total. Ballots 

20 and 30 were called by the Director for Bradley. Judge Katz, 

however, was of the v i e w  that the voters' intent c o u l d  not be 

d e t e r m i n e d  from the ballots. We disagree. In our v i e w  it is 

evident that the v o t i n g  machine was v o t i n g  low a n d  that the 

voters in these cases intended to vote for Brad.!ey.

A different situation exists with r e s p e c t  to ballot 27. 

J udge Katz recommended that this vote be a t t r i b u t e d  to Bradley, 

We disagree and accept Finkelstein's challenge. T h e r e  is no c o n­

sistent pattern on this ballot of the p u n c h m a r k s  b e i n g  either 

high or low. The intent of the voter c a n n o t  be determi ned.

-15-
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On all other ballots within this c a t e g o r y  we concur 

with the recommendations of J udge Katz which upheld tne Director.

B. I n t e r v e n o r 1 a Challe n g e s

1. A b s e n t e e  ballots  
larking voter signatures

Bradley contends that fifteen absentee ball ots which 

were not counted because they were not signed should have been 

included. Judge Katz h e l d  that the D i v i s i o n  was c o rrect in r e­

fusing to include these ballots. We concur.

2. Special overseas  absentee ballots 

Three voters submitted special a b s entee  b a l l o t s  and 

later mailed regular abs en t e e  ballo ts w h i c h  for v a r i o u s  reasons 

were held invalid. Bradley argues that under  these c i r c u m s t a n c e s  

the original special b a llot s of these v oters should have been 

counted. The Division d i s a g r e e d  and Judge Katz r e c o m m e n d e d  that 

the decision of the D i v i s i o n  be upheld. We concur.

3. P r o p o r t i o n a t e  Formula 

In order to determine w h e t h e r  the errors in c o u ntin g c o m m i n g l e d  

b a llo ts might have affected the election, a p r o p o r t i o n a t e  formula 

was employed. See Hamm ond v. H i c k e l , 588 P . 2d 256, 260, c e r t . 

d e n i e d , 441 U.S. 907 (1979). Bradley contends that „the formula 

was not strictly p r oporti onal because it failed to include 

b a llo ts which were cast for write- in c andida tes or w h i c h  were 

bl a n k  with respect to the

-16-
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F i n k e l s t e i n - B r a d l o y  race, We agree that the p r i n c i p l e  espoused 

by Bradley is correct. We are, however, u n c e r t a i n  as to what the 

precise r a t i o  is w h i c h  r e s u l t B  from a p p l i c a t i o n  o f  this p rinci­

ple. That should be d eter mined by the Di rec t o r  o n  remand.

III. C O N C L U S I O N

T he D i r e c t o r  certified that B r a d l e y  had defeated 

F inkelstein  by nine votes, 3,563 to 3,554, We h a v e  accepted one 

challenge which redu ces Bradley's total to 3 ,5 62 votes (part

I I . A . 10. of this order, ballot 27). There were f i f t y- one illegal 

ballots w h i c h  wer e c o u n t e d  and commingled. (Twenty-six found by 

the Director, t w e n t y - t h r e e  in accord with pa rt I I . A . 7. of this 

order, and one each for parts I I . A . 4. and i i .a .9.) In addition, 

there were nine illegal ballots which were c o u n t e d  but not com­

mingled. (Part I I . A . 7.)

This case is R EMAN D E D  to the Director w i t h  the follow-

r
ing instructions:

1, The nine segregated ballots should be d e d u c t e d  from 

the vote totals o f  the candida te for w h o m  they w e r e  cast. A p r o­

visio n a l  p r e v a i l i n g  c a n d idate will then be a pparent.

2. The a p p r o p r i a t e  proportional r e d u c t i o n  formula 

should be applied to the fifty-one illegally c o u n t e d  commingled 

ballots.
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3. If a p p l i c a t i o n  o f  the p r o p o r t i o n a l  r e d u c t i o n  f o r m u­

la d o e s  n o t  c h a n g e  t h e  p r o v i a i o n a l  r e s u l t  n o t e d  in 3 t e p  1, t h e  

D i r e c t o r  w h o u l d  c e r t i f y  t h e  p r e v a i l i n g  c a n d i d a t e  f o r t h w i t h .

4. If a p p l i c a t i o n  o f  tho p r o p o r t i o n a l  r e d u c t i o n  f o r m u­

la w o u l d  c h a n g e  t h e  p r o v i s i o n a l  r e s u l t  a c h i e v e d  in s t o p  1, a n e w  

e l e c t i o n  s h o u l d  be h e l d  p r o m p t l y .

E n t e r e d  a t  t h e  d i r e c t i o n  o f  the c o u r t  t h i s  1 1 t h  d a y  o f  

J a n u a r y ,  1989.

Di
Clerk of the Supreme C ourt



R A D I N 0 W I T 2 , Justice, Joined by MOORE, Justice, 

dissenting.

I d i ssent  from tho court's holding that the director 

i m p r o p e r l y  counted 32 a b s entee ballots which had been w i t n essed 

by lay persona on d i f f e r e n t  d a t e 3 . Thus, I w o u l d  a f f i r m  the 

c e r t i f i c a t i o n  of the D i r e c t o r  of the Division of Elec t i o n s  that 

W,E. "Brad" Brad ley is the winne r of the election for Seat A in 

House D i s t r i c t  13.

This c o u r t ' s  special master rejected the s t ate 's c o n­

tention that the d a t i n g  of lay witnesses signature s is only 

directory. Instead  the special master ruled that it is a m a n d a­

tory aspect of a b s e n t e e  v o t i n g  that lay witnesses be p r e s e n t  when 

the b a llot is cast and the voter certificate is executed. AS 

15.20.081(d). The s p e c i a l  m a s t e r  further reasoned that normally 

the failure to c omply w i t h  a m a n d a t o r y  provision which has as its 

pu r p o s e  e stab l i s h i n g  "presence" should prove fatal to these 

ballots. N e v e r t h e l e s s  the special master concluded that the 

d i r e c t o r  properly c o u n t e d  these disputed absentee ballots. In so 

d o i n g  the special m a s t e r  r e a s o n e d  as follows:

However, once again, the Division has 
ut i li zed pr oced u r e s ,  in this case forms, that 
are s e r i ous ly deficie nt. Option 2 under the 
w i t n e s s i n g  a f f i d a v i t  provides in full:

If no a u t h o r i z e d  official is reasonably 
available, y o u  m a y  have the certificate 
w i t n e s s e d  by two persons over the age o-f 
18.

Wi t n e s s  S i g n a t u r e ___________________  Date______
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Witness S i g n a t u r e Date

at (City/State or C o u n t r y ) _______________ _

Finkelstein Ex. 147, p. 1. Unlike the 
official e x e c u t i n g  an a f f i davit under O ption 
1 , the lay w i t n e s s e s  are not told what it is 
that they are to "witness." They may r e a s o n­
ably believe that it is sufficient if a 
person they k n o w  to be the individual w h o s e  
name appears o n  the o a t h  brings the c e r t i f i­
cates to them to sign, after the fact. Such 
an i n t e rpretat ion w o u l d  be consistent w i t h  
tho type of c e r t i f i c a t i o n  required on p e r m a n­
ent fund d i v i d e n d  a p p l i c a t i o n  forms.

While the witness ' certificate is simply 
unclear, the i n s t r u c t i o n s  to the voter on the 
secrecy e n v e l o p e  are actually misleading. 
The voter is d i r e c t e d  to take the certain  
steps, The first four are summarized below. 
The fifth step is q u o t e d  as it appaars in the 
instructions.

(1. & 2. M a r k  the ballot.)

[3. Turn the b a l l o t  ove r and vote the other 
s i d e . ]

[4. After all choices have been marked, put 
the ballots in the secrecy envelope.)

5. Complete and sign the VOT ER OATH on the 
back of the r e t u r n  m a il ing e n v e l o p e . A l s o  
have your o a t h  WITNESSE D, using OPTION 1 or 
OPTION 2 d e s c r i b e d  on the back of the return 
mailing envelope.

Two a d d i t i o n a l  steps regarding m a i l i n g  
follow, 0

These i n s t r u c t i o n  suggest that the v o t i n g  
process i tself n e e d  not be witnesses. There 
is, furthermore, n o t hing said to inform the 
voter that his or her oath should be executed 
in the p r e s e n c e  o f  the lay witnesses. To 
negate the v o t e s  of 35 individuals on the 
groundB that they did not meet requirements 
never made k n o w n  to them or their witness es 
would c o n s t i t u t e  d i s e n f r a n c h i s e m e n t  of a most

- 2 0 -



egregious sort. Under these circumstances, 
the ballots of these individuals were p r o p e r­
ly counted.

In my view the special m a s t e r ' s  analysis is in accord

w i t h  this court's voting decisions. In Fischer v. S t o u t , 741

P . 2d 217, 223, 224 (Alaska 1987) we said:

In Willis we upheld the d e c is ion of a master 
to count the votes of two voters whose names 
did not appear on the v oters list because the 
registrars failed to send their registration 
applications to the D i v i s i o n  of Elections.
600 P . 2d at 1087, As in W i l l i s , the error 
w i t h  regard to Ms. Munoz'i application was 
'solely on the part of the election o f f i­
cials.' Id. Her vote should have been 
c o u n t e d ,

A n  additional point in F ischer c o n c e r n e d  w h ethe r the b allot of 

Daryl W a llace should have been counted. In attempting to corre ct  

an error in the address given on his v ote r registration card, the 

voter c h ecked the box cancelling his registration. In regard to 

the issue we said:

Fischer argues that the voter registration 
card is confusing and that Mr. Wallace's 
ballot should have been counted. We agree 
, . . his vote should have b e e n  c o u n t e d . 1/

Of additional significance is that portion of our d e c i­

sion in Fischer v. Stout wher e in c o n n e c t i o n  with a name change 

issue it w a s  observed that:

Accordingly, we will seek a const jction of 
the phrase which avoids the who le s a l e  d i s­
franchisement of q u a l i f i e d  electors. See

1, Fischer v. Stout, 741 P . 2d 217, 224 (Alaska 1987).



C a r r  v. T h o m a s, 586 P . 2d 622 , 62b (Alaska
T9T5T (footnote o m i t t e d ) .2/

Th e  a u t h o r i t i e s  alluded to above are reflective o f  this court's

r e c o g n i t i o n  that the right to vote is a f u n damentally  important

ri g h t .  O u r  o w n  preced ents are also in accord w i t h  the v i e w  that

" A b s e n t e e  v o t i n g  r egula tion should n o t  be c o n s trued in a m a n n e r

t h a t  u n d u l y  interferes w i t h  the e x e r c i s e  of this r i g h t  by those

4
o t h e r w i s e  q u a l i f i e d  to v o t e . "  In this regard the S u p r e m e  Court

of  C o l o r a d o  further c o n c l u d e d  that;

N o r  should the exerci se of the voting r i g h t  
be conditioned u p o n  complianc e v/ith a d e g r e e  
o f  precision that  in m a n y  cases m a y  b e  a 
s o u r c e  of m o r e  c o n f u s i o n  than e n l i g h t e n m e n t  
to interested voters. A  rule of strict  
compliance, e s p e c i a l l y  in the absence of any  
s h o w i n g  of fraud, un due influence, or i n t e n­
ti o n a l  w r o n g d o i n g  results in the n e e dless  
d i s e n f r a n c h i s e m e n t  of absent voters for 
u n i n t e n d e d  and i n s u b s t a n t i a l  irr eg u l a r i t i e s  
w i t h o u t  any d e m o n s t r a b l e  social b e n e f i t . 5/

2. Id. 741 P . 2d a t  225. In C a r r  this c o u r t  noted:

Courts are r e l u c t a n t  to permit a w h o l e s a l e  
d i s f r a n c h i s e m e n t  o f  q u a l i f i e d  electors t h r o u g h  no 
f a u l t  of their o w n  and ' [where] any r e a s o n a b l e  
c o n s t r u c t i o n  o f  the statute can be found w h i c h  
w o u l d  avoid such a result, the courts s h o u l d  and 
w i l l  favor i t .’

C a r r  v. T h o m a s ,  586 P . 2d 622, 626 (Alaska 1973).

3. Erickson v. Blair, 670 P,2d 749, 754 (Col. 1983).

4. Id. 670 P . 2d at 754.
m

5. Id. 670 P . 2d at 755.

( f o o t n o t e  continued)
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G iven the importance o f  tho right to vote, and our 

decision** w h i c h  have refused to d i s e n f r a n c h i s e  v o t e r s  due to m i s­

takes of e l e ction officials, I c o n c l u d e  that the special m aster  

c o r r e c t l y  upheld the dir ector's d e c i o i o n  to count these 32 d i s­

pute d  a b s e n t e e  b a l l o t s . 6 As the special m a ste r noted the lay 

w i t n e s s e s  w e r e  given u n c lear inst r u c t i o n s  c o n c e r n i n g  the witness  

certifi cate. Additional ly, the i n structio ns to the a bs ent voter 

w e r e  "actually mislea d i n g . "  In short, these inadequate 

d i r e c t i o n s  failed to articulate the p r ecise roles the v o t e r  and 

his or her w i t n esses were to play in the absentee v o t i n g  process. 

Further, there is no indication in this record of fraud, voter 

coercion, i nte ntional w r ongdoing , or a p a t t e r n  o f  s i m i l a r i t y  

a m o n g  the names o f  the w i t n e s s e s  who 3igned the witness 

c e r t i f i c a t i o n s  on these absentee ballots. In such circ um s t a n c e s  

X w o u l d  not p e n a lize the absente e voters for the failure of 

A l a s k a ' s  e l e c t i o n  o f f i c i a l s  to f u r n i s h  u n a m b i g u o u s  i n s tructions  

c o n c e r n i n g  the m a n n e r  in w h i c h  the a b s entee  voter, and his or her

(footnote continued)

T he E r i c k s o n  court w e n t  on to reject the rule o f  strict 
c o m p l i a n c e  anci In turn a d o p t e d  a standard of su bsta n t i a l  
c o m p l i a n c e  c o n c l u d i n g  that such s t a n dard "is a d e qua te to the task 
of b o t h  p r e v e n t i n g  fraud in the election s and p e r s e r v i n g  the 
a b s e n t  v o t e r ' s  r ig ht of suffrage against u n n e c e s s a r y  and 
t e c h nical rest rictions."

6 . A p p l i c a t i o n  of Moore, 154 A . 2d 631, 637-38 (N.J.
1959).



tw o  la y w i t n e s s e s ,  w e r e  r e q u i r e d  to c a r r y o u t  t h e i r  r e s p e c t i v e

7
r o l e s  in t h e  a b s e n t e e  v o t i n g  p r o c e s s .

7. Implicit in the resoluti on I would reach is my 
a g r e e m e n t  with the state's c o n t e n t i o n  that the requirements of A S  
15.20.081(d) should be c o n s t r u e d  as directory, 'under AS 
15.20.203(b)(2), for p u r p o s e s  o f  determ i n i n g  the consequences of 
any noncomplian ce on the p a r t  of lay witnesse s in executing 
a bsentee v o t e r  certificates.
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*

AS 1!>.20.510 THE. SUPREME COURT REVIEWS C H A LLE N G E S TO

THE B A L L O T S  C A S T  A T A S T A T E  SEN A TE 

E L E C T IO N .

The Supreme Court of Alaska held that there was 

required to be a partial recount of the ballots 

counted. It also held that

(1) the director  of  elections was without any 

statutory or administrative authority to set 

deadlines for the submission by candidates of 

specif ic  ballot challenges;  while it agreed that the 

deadlines were probably "wise and expedit ious,  

streamlining the recount and providing faster 

c e r t i f ic a t io n , " ,  the court would not imply an 

authority to " a rb i t r a r i ly  limit the scope of  a 

recount" ;

(2) a punch-card  ballot that was signed by the 

voter could be counted; it was not,  the court sa id,  

a "spoiled ballot" under A S 15.15.280 -  15.15.300 

because it was "exhib it ed" ;

(3) a punchcard ballot that was marked with a pen 

could be counted, neither A S  15.15.360 (h and-  

marked ballot counting ru les)  nor AS 15.20.730 

(ru les  for counting p unch -card  bal lots) req u ire  a 

voter to use a p unch -card  machine i f  one is 

available;

/  (4) a residence described only as "Elmendorf  Air 

[ Force Base" was suff icient to fix a voter 's  residence
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since dll of the base is within a single election 

d is t r ic t ;

(5) a residence described as a post office box or 

private mail s erv ice  is inadequate to fix a voter 's  

residence within an election dis tr ic t  unless 

additional information has also been provided;

(6) while a voter  registered under AS 15.05.011 

may vote only in a "federal"  election, a person 

residing outside the United States is not required 

to register  under that section and may instead 

register under A S  15.05.010 and vote in all state 

elections;

(7) absentee ballots that indicate a new permanent 

Alaskan residence outside the distr ict  may not be 

counted as to the candidates seeking election only 

within the d is t r ic t ;

(8) that the fai lure of otherwise qualified attesting 

off icers to identify the off icer 's  authority does not 

invalidate the ballot; the presumption of val idity  

may be rebutted only by an affirmative showing of 

a lack of authority;  and

(9) the failure of state election registration off icers 

to complete the registration does not disqualify the 

voter and the vote under a questioned ballot should 

be counted. Fischer  v .  S to u t , 791 P . 2d 217.

The Supreme Court of Alaska construed the law 

according to the apparent legislative intent.

Legislative action is not recommended.
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Date of C o m m i t t e e  Action: <$/A*P/<fr'?

The  J U D I C I A R Y  C o m m i t t e e  considered:

F U R T H E R  REFERRALS: FINANCE

H D  195

HOUSE B I L L  NO. 195 [DIVORCE, DISSOLUTION, & ANNULMENT]
•'An A c t  r e l a t i n g  to divorce, dissolutio n, and annulment, and a m e n d i n g  Rule 
84(a), A l a s k a  R ules of Civil P r ocedure. "

R E C O M M E N D S :

(  -■ j r e p l a c i n g  w i t h  • '> ///" ' ' r ' / J ' )
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ALASKA COURT SYSTEM

FISCAL ANAL YSIS 

H B  195 - Divorce and D i s s o l u t i o n

Personal Services: S a l a r y  Be nef i t s

C u sto dy Investigator, R a n g e  18A,
Anchorage, PFT - 12 m o n t h s  $37,548 $13,526

T r a v e l :

C u stody i n v e s t i g a t o r  t r av el-

M o n t h l y  s e r v i c e  to Fairbanks, Kenai and 
Kodiak. Q u a r t e r l y  s e r v i c e  to Ketchikan, 
Sitka, Wrangell, & Peters b u r g

Forms C o m m i t t e e  m e e t i n g -  (one time cost)

C o s t  of D i s s o l u t i o n  Forms C o m m itte e m e e t i n g  in 
A n c h o r a g e  for two days w i t h  one and o n e - h a l f  days 
of i n - t r a n s i t  time.

Total Travel

E q u i p m e n t : (one time cost)

Desk, chair, filing cabinet, and t y p e w r i t e r  for each 
n e w  e m p loyee

Total F i r s t  Year Cost

Total

$51,074

1 0 , 0 0 0

2,900

12,900

2,574

$66,548
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ALASKA COURT SYSTEM

FISCAL ANALYSIS

S u m m a r y  of FY 88 Filings - D i s s o l u t i o n  of M a r r i a g e

Court
N u m b e r  

of Fil inas

E s t i m a t e d  # 
of Cases 
I n v o l v i n g  

C h i ldren (1)

E s t i m a t e d  # of 
Cases Requiring 

Custody 
Investiqation (2 )

A n c h orage 1,455 975 98

Fairbanks 500 335 34

Palmer 191 128 13

Kenai 131 8 8 9

K odia k 50 34 3

J unea u 139 93 9

Ketch i k a n 73 49 5

Sitka 39 26 3

W rangell/
P e t e r s b u r g 26 17 2

Others 76 51 5

(1) T w o - t h i r d s of d i s s o l u t i o n cases are e s t i m a t e d  to involve children.

(2) T e n  percent  
to r e qu ire

. of d i s s o l u t i o n  cases i n v o l v i n g  c h i l d r e n  are estimated 
c u sto dy investigations.

Although the esti mated increase  in d i s s o l u t i o n s  that will require 
custody i n v e st igations is principall y c e n t e r e d  in Ancho r a g e  and 
Fairbanks, each of the o t h e r  superior co urts is e x p ecte d to be im­
pacted as well. To meet these needs on a s t a t e w i d e  basis, one new 
custody i n vesti gator will be hired in A n c h o r a g e  to provide services 
to Anchorage, F a i r banks  and other commun i t i e s  on an as needed basis.

The propo s e d  s t a nding  m a s t e r  position in F a i r b a n k s  has been eliminated 
with the e xpectati on that increased custody investigation  support from 
Anchorage will partially assist the present judicial staff in absorbing 
the ext ra work e ngen dered by heightened scrutiny.
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F e b r u a r y  2 4 ,  1989

T he H o n o r a b l e  Sain C otten 
Speaker  of the House 
A lask a State  L e g i s l a t u r e  
P . O .  B o x  V 
Juneau, A K  99811

Dear Mr. Speaker:

Under tho a u t h ority of art. Ill, sec. 18, of the Alaska 
C o n s titution, I am t r a n s m i t t i n g  a bill to amend the Alaska 
Statute s regardi ng d i v o r c e  proce e d i n g s  and marriage 
d i s s o l u t i o n  proceedings. T h e  bill deals expressly with 
award of spousal m a i n t e n a n c e  and a t t orney fees during the 
p e n dency of a proceeding, judicial scrutiny of marriage 
d i s s o l u t i o n  agreements, and name changes in connection with 
divorce s and dissol utions. The bill includes some clean-up 
and technical amendments, end, in so doing, seeks to 
simplify the d i s s o l u t i o n  s tatutes by removing the present 
i n c o n s i s t e n c y  in refe re n c e s  to the dissol ution petition 
b eing "filed" or being " b r o u g h t .” (Normally, "actions" are 
"brought" and "petitions" are "filed.")

I believe that the change s p r o p o s e d  in this bill will result 
in s i g n i f i c a n t l y  g r e a t e r  justice in divorc e and dissolution 
proceedings, as well as provi d i n q  some basi c clean-up in the 
statutes g o v e r n i n g  those proi?€edl\ngs. I urge your prompt 
and favorable action on this/measure.

:ve Cowper 
Govern or
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D l vor on and D l a a o l u t l o n

No, 1

HB 195
HOUSE 2/ 24/89

P e r s o n a l  Iigy lpM l Salary B tnilli*  XfttAl

S p e c i a l  Master, Range 2 i\,
F a i r b a n k s ,  p p t  - 6 months $32,310 $9,723 $42,033

C u s t o d y  Investigator, R ange ISA,
A n c h o r a g e ,  P P T  - 6 m o n t h s  18,774 6,763 25,537

Total Personal Services 67,570

T r a v e l !

C u e t o d y  i n v e e t i g a t o r  travel-

K o n t h l y  service to Kenai and Kodiak. Q u a r t e r l y  
s e rvi ce to Ketchikan, Sitka, Wrangell, &
P e t e r s b u r g  7,500

K o r n s  C o m n i t t e e  nesting- (one tine coat)

C o a t  of Disso l u t i o n  T o m s  C o m n ittee n e e t i n o  in
A n c h o r a g e  for two days with one and o n e - h a l f  days
of i n - t r a n a i t  tine. 2,900

To t a l  Travel 10,400

E q u i p m e n t !  (one time coat)

Desk, chair, filing cabinet, and t y p e w r i t e r  for each
n e w  e m p l o y e e  5,148

T o t a l  F irst Y e a r  Coat $83,118
raais r x K
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F I S C A L  A N A L Y S I S  

HB Filincrs - D i s s o l u t i o n

No.

HB 195
HOUSE 2/24/89 

of Mfirrlfca®

C o u r t
jrurmber 

si r i l i n q s

E s t i m a t e d  # 
o f  C a s e s
I n v o l v i n g  

C h i l d r e n  r i )

Es t i mated f of 
Cases R e q u i r i n g  

Custody 
Inveoticratlon (j x

A n c h o r a g e 1 , 4 5 5 975 98

F a i r b a n k s 5 0 0 335 34

P a l m e r 1 9 1 128 13

X e n a i 1 3 1 88 9

K o d i a k 5 0 34 3

J u n e a u 139 93 9

K e t c h i k a n 73 49 5
S i t k a 39 26 3

W r a n g e l l /
P e t e r s b u r g 26 17 2

O t h e r s 76 51 5

(1) T v o - t h i r d a o f  d i i s s o l u t i o n  cases are e s t i m a t e d  to involve children.

(2) T e n  p e r c e n t  of d i s s o l u t i o n  cases i n v o l v i n g  c h i l d r e n  are est imated 
t o  r e q uire c u s t c c d y  i n v e s t i g a t i o n s .
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American Association of University Women 

_____________________________Alaska Division

U U J
T E S T I M O N Y  O N ' V F ^ ^ j S  M a r c h  20, 1989
By R o s e m a r y  v a n  d e r  Laan, President Ameri can A s s o c i a t i o n  of 
U n i v e r s i t y  Women, A l a s k a  Division, 3549 S p i n n a k e r  Drive, 
A n c h o r a g e ,  A K  99516: tel: 345-4644

T h e  A m e r i c a n  A s s o c i a t i o n  of Un ive r s i t y  Women (AAUW) in A laska  
s u p p o r t s  H B 1 9 5 .0 j .>- cU v tn O i corU.'A/j d  iq o  frjk L id  .

A l a s k a  is one of eight states to have a d o p t e d  a n o - f a u l t  
d i v o r c e  law, a l l o w i n g  p e o p l e  to fashion t h e i r  own d i v o r c e s  
w i t h o u t  lega l assistance. Currently about two thirds of all 
A l a s k a n  d i v o r c e s  are termi n a t e d  through d i s s o l u t i o n
p r o c e d u r e s  as o p posed to the more traditional and s t r u c t u r e d   -
d i v o r c e  p r oc eedings. R e c e n t  research, however, s u g g e s t s  that 
m a n y  w o m e n  and c h i l d r e n  s u f f e r  severe 'downward mobility' as 
t h e  u n i n t e n d e d  r e s u l t  of these reforms. E c o nom ic s e t t l e m e n t s  
a re o f t e n  unfair, and w o m e n  and children a p p e a r  to be l o s i n g  
g r o u n d  f i n a n c i a l l y  b e c a u s e  of them.

C u r r e n t  A l a s k a n  law does not authorize spousal support w h i l e  
a d i v o r c e  is pending. In addition, the co urt o f t e n  awards 
i n s u f f i c i e n t  attorn e y ' s  fees to a spouse a l ready in fi nancial  
need. P r o p o s e d  Divorce and Dissolut ion bills address these 
p r o b l e m s ;  f u r t h e r m o r e  p r o p o s e d  legislation w o u l d  c l a r i f y  that  
" c a r e e r  a s s ets " are p a r t  of marital p r o perty  u n d e r  
d i s s o l u t i o n  law. In a d d i t i o n  reform w ould require g r e a t e r  
j u d i c i a l  s c r u t i n y  to e n s u r e  fair and eq uitable e c o n o m i c  
settle m e n t s .

A A U W  a d v o c a t e s  r e f o r m  in the Divorce and Disso l u t i o n  lav/s. 
I n a d e q u a t e  and p o o r l y  e n f o r c e d  child support awards, the ne ar  
a b s e n c e  of spousal support, and unequal d i v i s i o n  of m a r i t a l  
p r o p e r t y  are c r e a t i n g  a n e w  class of poor. L e g i s l a t i v e  
reform, such as HB 195, is n e c e ssary to correct these 
inequities.
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In the last two decades, the d i v o r c e  process has u n d e r g o n e  m a j o r  
reform. The i n t r o d u c t i o n  of n o - f a u l t  divorce  and the p r o c e d u r e  of 
d i s s o l u t i o n  for t e r m i n a t i n g  m a r r i a g e s  have had a m a j o r  impact on 
d i v o r c e  and its c o n s e q u e n c e s  in Alaska. The impetus b e h i n d  this 
l e g i s l a t i o n  was to r e m o v e  the b i t t e r  court b a t t l e s  that  had 
t r a d i t i o n a l l y  a c c o m p a n i e d  d i v o r c e  and to lessen the financial b u r d e n  
of divorce. W h i l e  e m o t i o n a l l y  less traumatic and, in the case of 
dissoluti ons, m u c h  cheaper, we are seeing a serious n e g ative e c o n o m i c  
im p a c t  of d i v o r c e  on w o m e n  and children. A recent study by the A l a s k a  
W o m e n ' s  C o m m i s s i o n  s h o w e d  t h a t  w o m e n ' s  p e r  capita income d e c l i n e s  33% 
a f t e r  d i v o r c e  and m e n ' s  increase s 17%.

D i s s o l u t i o n  is u s e d  b y  2/3 of A l a s k a n  couples who en d t h e i r  ma rriages.  
A l a s k a  <s one of only 8 states  t h a t  p e r m i t  dissolution. It is al so one 
of t h e  m j B t  liberal in its p rovisions. Mo st other 9tates do not p e r m i t  
d i s s o l u t i o n s  if there are m i n o r  children, if the m a r r i a g e  is o n e  of 
long duration, or if t he c o u p l e  has property. A l a s k a  law p l a c e s  no 
l i m i t a t i o n s  on the use of d i s s olutions.

W h a t  we have found is t h a t  w o m e n  w h o  ohoose d i s s o l u t i o n  s u f f e r  even 
m o r e  financial h a r d s h i p  than w o m e n  w h o  go through divorce, o u r  s tudy  
i n d i c a t e d  that w o m e n  u s i n g  d i s s o l u t i o n s  r e c e i v e d  o n l y  29% of the 
m a r i t a l  property. P h y s i c a l  c u s t o d y  of the c h i l dren was a w a r d e d  t o  the 
m o t h e r  in 70% of cases u s i n g  d i v o r c e  compared w i t h  52% of cases using  
dissolution. W o m e n  are not faring so well w i t h  d i s s o l u t i o n s  b e c a u s e  
t h e r e  is o f ten an i m b a l a n c e  of p o w e r  in marital r e l a t i o n s h i p s  and w o m e n  
are p r e s s u r e d  or t h r e a t e n e d  to agree to settlem ents w h i c h  are net in 
t h e i r  or t heir c h i l d r e n ' s  b e s t  interests. In A l a s k a  26% of w o m e n  
r e p o r t  h a v i n g  b e e n  in a v i o l e n t  relationship. D o m e s t i c  v i o l e n c e  is a 
f a c t o r  in a s i g n i f i c a n t l y  h i g h  n u m b e r  of divorces.

For all of the above reasons, the A l a s k a  Women 's C o m m i s s i o n  b e l i e v e s  
that there s h o u l d  be h e i g h t e n e d  judicial scrutiny of d i s s o l u t i o n s  u n d e r  
c e r t a i n  c i r c um stances. H B  195 w o u l d  require i n c r e a s e d  j u d i c i a l  
s c r u t i n y  for d i s s o l u t i o n s  w h e r e  t h e r e  are m i n o r  children, t h e r e  is 
e v i d e n c e  of d o m e s t i c  violence, one p a r t y  has an attorney, or t h e r e  is 
a p a t e n t l y  i n e q u i t a b l e  d i v i s i o n  of property. In a d d i t i o n  to s t a t e m e n t s  
c u r r e n t l y  r e q u i r e d  in a d i s s o l u t i o n  of marriage petition, p a r t i e s  m u s t  
st a t e  w h e t h e r  e i t h e r  s p o u s e  n ee ds medical care, w h e t h e r  a d o m e s t i c  
v i o l e n c e  c o m p l a i n t  has b e e n  filed, w h e t h e r  e i t h e r  p a r t y  has r e c e i v e d  
legal c o u nsel and w h e t h e r  the p e t i t i o n  constitutes the e ntire a g r e e m e n t  
b e t w e e n  the parties. Both p a r t i e s  are required to be p r e s e n t  at the 
h e a r i n g  e x c e p t  upon a f i n d i n g  that th ere are c o m p e l l i n g  c i r c u m s t a n c e s  
w a r r a n t i n g  absence.
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A Bocond area a d d r e s s e d  by HB 195 is the d i v i s i o n  of p r o p e r t y  and 
spousal maintenance, in m a n y  marriages the couple's m a j o r  investments 
are in the education and c a r e e r  of the p r i m a r y  wage earner, u s ually the 
hueband. Homemaki ng and child raising, w h i c h  are u s u a l l y  done by 
women, enable the p r i m a r y  w a g e  earner to make career advanc e m e n t s .  The 
v alue of homama k i n g  and c h i l d  raising, w h i c h  are e s s e n t i a l  to the 
m a r r i a g e  p a r t n e r s h i p  and thus t;o the b u i l d i n g  of c a r e e r  assets, are 
p r e s e n t l y  v i r t u a l l y  ignored. The divisio n of marital  p r o p a r t y  usually 
ex c lu des career assets, thus allowing tho m a j o r  w a g e  e a r n e r  to keep 
w h a t  are often the m o s t  v a l uable assets of the marriage. For example, 
not only do almost twice as many men as women have r e t i r e m e n t  benefits, 
b u t  the median v a l u e  of the husband's b e n e f i t s  is three t i m e s  that of 
the wife's. R e t i r e m e n t  b e n e f i t s  w e r e  d i v i d e d  by o n l y  20% of couples 
in our study. Oth*»r types of career assets w e r s  r a rely i n c l u d e d  in the 
d i v i s i o n  of property. By not i ncluding c a r e e r  a s s e t s  we are
c o n t r i b u t i n g  to the r i s i n g  n umber of w o m e n  and c h i l d r e n  in poverty.

A l i m o n y  or spousal m a i n t e n a n c e  was a w a r d e d  in o n l y  10 p e r c e n t  of 
d i v o r c e s  surveyed. A w a r d s  lasted usu ally for one year, at m o s t  two, 
and averaged $500 month. Y e t  moat w h o  r e c e i v e d  it h a d  no job, no other 
i ncome and ware of an age w h i c h  made it d i f f i c u l t  to find p a i d  work.

In HB 195 career a sse ts are defined as the a b ilit y of a spouse to earn 
m o n e y  re sulting from education, p r o f e s s i o n  or e m p l o y m e n t  a c q u ired in 
p a r t  aB a result of the contributions, inoludin g h o m e m a k i n g  and child 
rearing, p r o vided b y  tha o t h e r  spouse. T h i s  l e g i s l a t i o n  w o u l d  require 
t h a t  c a r e e r  assets be c o n s i d e r e d  in the d i v i s i o n  of p r o p e r t y  and award 
of spousal maintenance. R e t i r e m e n t  b e n e f i t s  are als o specified.

A t h i r d  area a d d r e s s e d  b y  H B  195 is the a b i l i t y  of the p a r t i e s  involved 
to o b t a i n  legal representation , support and p r o t e c t i o n  p r i o r  to a 
settlement. Ha lf of the w o m e n  we s u r v e y e d  felt p r e s s u r e d  to reach a 
d i v o r c e  settlemen t by e c o n o m i c  factors such as n o n - s u p p o r t  of the 
c h i l d r e n  until s e t t l e m e n t  of ths divorce. O n l y  15% i n d i c a t e d  that the 
o t h e r  spouse paid any p o r t i o n  of the resp on d e n t ' s  a t t o r n e y  fees. HB 
195 cla rifies and s t r e n g t h e n s  orders d u r i n g  t he p e n d e n c y  of the action 
p r o v i d i n g  for spousal maintenance, a t t o r n e y ' s  fees, c h i l d  s u p p o r t  and 
p r o t e c t i v e  r e s t r a i n i n g  orders.

Finally, the bill p r o v i d e s  for name c h anges in d i v o r c e  a n d  disso l u t i o n  
proceedi ngs, w h i c h  will h a v e  the effect of amending R u l e  8 4 (a), Alaska 
R u l e s  of Civil Procedure.

In Alaska, with a d i v o r c e  rate of 63% c o m p a r e d  with 47% nationally, it 
is i mperative t h a t  the econo m i c  h a r d s h i p s  for w o m e n  a n d  children 
c r e a t e d  by divorce be a d d r e s s e d  and increased j u d i c i a l  s c r u t i n y  of 
d i s s o l u t i o n s  be i n c o r p o r a t e d  into the statute. D i v o r c e  laws are based 
u p o n  the notion t h a t  w o m e n  have achieved e q u a l i t y  of o p p o r t u n i t y  in the 
job market. M a r r i e d  w o m e n  earn on a v e rage h a l f  of w h a t  t h o i r  spouse's 
earn. M a n y  have p u t  t h e i r  own careers or e d u c ation on h o l d  a nd thus 
not a t t aine d an e a r n i n g  p o w e r  adequate to support  t h e m s e l v e s  a n d  their 
children, even w i t h  c h i l d  support. H a r d e s t  h i t  are o l d e r  homemakers.

195 is a criti c a l  piece  of legislation. T h s  A l a s k a  Women's 
C o m m i s s i o n  strongly ur ges y o u r  support.
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A L A S K A  W O M E N ’ S  C O M M I S S I O N

FAMILY LQUITY AT ISSUE: A Study of the Economic 
Consequences of Divorce 011 Women and Children

I 'l inn)' th e  I 0 “0 ’s see i;il reform ers sou ght to  ease  tin 
,ic n i i ion y  nl d i v o n e  .uni 1 rente m ore  fairness a n d  equ ity  
ti ir rIn- tiimilies in v o lv e d .  " N o  lault" d iv o rce  reform  was  
mtr iclin eel in m a n y  states i iw in d in g  A laska . In ad d itn m ,  
A lask a  d e v e lo p e d  .1 d is so lu t io n  p roced u re  that a llow s  
peop le  to i 1 Ie w ith o u t  th e  e x p e n s e  ol an  a t to r n e y .  
I In for tu n ate ly , m any  ol th e se  1 h a t e s  h a v e  had  
u n in ten d ed  ec o n o m ii  results for w o m e n .  It n o w  appears  
that w o m e n  a n d  e h ildren  are su ffer ing  m ajor fm a iu  ini 
inc(|t llt ies as a direct result of s o m e  of ' l i e  c h a n g e s  in 
d iv o n  e law a n d  procedu re .

T h e  must s tr ik in g  d m  u m e n t a t io n  of t h e  " d o w n w a r d  
m o b il i ty ” o f  w o m e n  an d  1 h i ld ren  c reatcd b y  “ n o  fauit"  
d iv o rce  was in th e  s tate  o f  C a li fo rn ia .  Bec au se  of th e  
ser iou sn ess  of t h e  f in d in gs  th e re ,  in PY86 t h e  A la sk a

W o m e n ’s ( .o m m iss io u  u n d e r to o k  a s tu d y  to  d e te r m in e  
if A la sk a n  w o m e n  a n d  c h i ld ren  w ere su ffer ing  ths' sam e  
effei is.

I h e  s tu d y  o f  d iv o r c e  is im portan t  bec au se  so  m a n y  
p eop le  are affected  b y  it. The d iv o rc e  rate in  A lask a  is 
M  p ercent c o m p a r e d  to  Th percent n a t io n a l ly .  M o r e  
th a n  11,0 0 0  p eop le  are affected each  year, ^,00^ o f  th e m  
ch ild re n ,  k e e n  th o u g h  t h e  tw o -d e c a d e  in crease  in th e  
d iv o rc e  rate se em s to  h a v e  p eak ed ,  ea c h  year th o u sa n d s  
of A la s k a n  fam il ies  are aftcctcsi b y  d iv o rc e .

T h e  stuily  site c h o se n  w as A n c h o r a g e ,  w h e r e  m ore  th a n  
half o f  th e  s ta te ’s d iv o r c e s  o ccu r .  A  statis t ica lly  valid  
sa m p le  d r a w n  from  all d iv o r c e  a n d  d is so lu t io n  cases  
occ u r r in g  in a o n e -y e a r  p eriod  was a n a ly ze d .

GENERAL FINDINGS:
•  In Alaska, d ivorce  ha - substantia lly  different econom ic  

c o n s e q u e n c e s  for w o m e n  a n d  m e n .

•  D ivorced  w o m e n  a n d  thcii ch i ld re n  e x p er ie n c ed  a 33 
p ercent d e c l in e  in  per cap ita  in c o m e  resu lt in g  in a 
radical d o w n w a r d  shift o f  th e ir  stand ard  o f  l iv in g  (see 
Figure 1). T h e  greatest re lative d ep r iva t ion  was exp er­
ienced  b y  w o m e n  an d  c h i ld r e n  o f  m id d le  a n d  upper  
m iddle  c lass families .

•  D ivorced  m e n ,  how ever ,  exp er ienced  an  im p rovem en t  
in  their s ta n d a rd  o f  l iv in g  a s  a result o f  a 17 p ercen t  
rise in the ir  per cap ita  in c o m e s  (see F igure I).

•  In m a n v  m arriages t h e  c o u p le ’s m ajor in v e s t m e n ts  
w e n  in th e  e d u c a t io n  a n d  career o f  th e  prim ary  w age  
earner. Yet th e  d iv is io n  of m arital p rop erty  o ften  
ex c lu d e d  career  assets. D isr eg a r d in g  th is  prop erty  
allow s th e  m ajor  w age earn er ,  usually  t h e  h u s b a n d ,  
to  keep w h a t  are o f te n  th e  m o st  va lu ab le  assets  o f  th e  
marriage.

FIGURE I: PERCENTAGE C H A N G E  IN PER 
CAPITA INCOM E OF DIVORCED MEN A N D  WOMEN
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* Fifty-four percent o f  d ivorcing  m en Itatl p en s ion s  c o m ­
pared to  33 percent o f  d iv o n  m g w o m e n .  T h e  m edian  
va lu e  o f  th e  h u sb a n d 's  p e n s io n  was w o rth  m ore  th a n  
3 t im es that ol t h e  w i l e ’s ($ 2 7 ,5 0 0  a n d  $7*500  I'espei 

lively). Vet, o n ly  21) percent of the couples  in th e  study  
d iv id e d  p en s io n s .

’ O th e r  types o f  career assets such as life insurance, paid  
leave,  p rofess iona l l icenses ,  m ed ica l a n d  den ta l  
in su ran ce  w ere rarely iru lu ded  in th e  d o  ion  * >( p ro ­
p erty ,  e v e n  th o u g h  th e y  w ere acquit d u r in g  the  
m arriage.

' A w a r d  o l  th e  fam ily  h o m e  was in f lu e n c e d  by the  
p resen ce  o f  c h i ld re n .  In 7*1 percent of t h e  cases ,  th e  
h o m e  was given  to  the parent h aving  physical custody.  
F athers w ith  physica l  c u s to d y  alm ost a lw ays  got th e  
h o m e  (93 p ercen t)  w h i le  m o t l i e -  w ith  c u s to d y  w ere  
aw arded  th e  family h o m e  o n ly  6, percent o f  th e  time.

A m o n g  th e  fam ilies w h o  m o v e d  f o l lo w in g  d iv o rce  
w ere a c c o u n t s  of i h ildren  traum atized  by t h e  d is lo c a ­
t io n .  N e w  s c h o o ls  a n d  n e ig h b o r h o o d s  in creased  the  
d isruption  already generated  from e c o n o m ic  an d  e m o ­
tio n a l  d istress.

lit th e  a b s e n c e  o f  c h i ld re n ,  h u sb a n d s  w er e  aw ard ed  
t h e  fam ily  h o m e  a n d  m ortgage  m ore  freq u en tly  (60  
p ercen t)  th a n  w ives  (40 percent).

A l i m o n y  w as aw ard ed  in o n ly  10 p erc en t  o f  th e  
d iv o rc es  su rv e y ed .  For t h e  few w h o  rece ive  it, th is  
“safety n e t ” appears to  b e  an illusion. A w a r d s  usually  
lasted  for o n ly  o n e  year a n d  p rov id ed  an  average of  
o n ly  $ 5 0 0  a m o n t h ,  d esp ite  th e  fact th a t  m ost  w h o  
rece ived  it h a d  n o  jo b ,  n o  o th e r  in c o m e  or w ere o f  
a n  age w h ic h  m akes  it d ifficult to  f ind  p a id  w ork .

D iv o r c e d  m o th e r s  are t h e  prim ary caretak ers  o f  
c h ild re n .  S o le  c u s to d y  w as aw ard ed  to  m o th e r s  in 58 
p erc en t  o f  t h e  cases ,  w h i le  fathers rece iv ed  it in 18 
p ercen t  of  t h e  cases .  Joint c u s to d y  w a s  a w ard ed  19 
p erc en t  o f  th e  t im e .

C h i ld  su p p ort  w as aw ard ed  in 80  p ercen t  o f  th e  
divorces w h ere  m in or  ch ild ren  were present. H ow ever ,  
th e  a verage  a m o u n t  per c h i ld  was $1 9 1 . T h is  barely  

m eets  h alf  t h e  m o n t h ly  cost  of c h i ld  care in  A n c h ­
orage  to d a y  (see Figure 2). T h is  figure a lso  falls b e lo w  
th e  s tan d ard  used to  d e ter m in e  el igibility  for welfare.

t \> s t  ol l iv in g  in cr em en ts  w ere in c lu d ed  in  o n ly  2 )  
percen t  o f  t h e  ch ild  support  awards. W it h o u t  th e se  
a d ju s tm e n ts ,  th e  p u r ch a s in g  p ow er  of  t h e  su p p o it  
aw ard  c o n t in u a l lv  d ec l in e s  b eca u se  of in f la t ion  a n d  
th e  in creased  iost>  a sso c ia ted  w ith  o ld e r  c h i ld re n .

O n ly  22 percent of c h i ld  support aw ards w ere w ritten  
b ey o n d  th e  age of majority a lthou gh  financial burdens  
su c h  as e d u c a t io n  c o n t in u e  lor several years b e y o n d  
th is  p o in t .

FIG URE 2: AVERAGE M O N T H L Y  C O S T  O F C H IL D  
CARE C O M P A R E D  T O  AVERAGE M O N T H L Y  

C H IL D  S U P P O R T  AWARD

M l HI

( h il.l Support

A ivanl

( I n l y  58  p erc en t  o f  t h e  p eop le  in th e  su rvey  received  
th e  full a m o u n t  o f  ch ild  support awarded. T h is  is c o n ­
sistent w ith  s ta te w id e  data  from  th e  C h i ld  S u p p ort  
E n fo r c e m e n t  A g e n c y .

D iv o r c e d  m e n  are rarely required  to  p ay  m o r e  th a n  
15 p ercent of their  pred ivorce  in co m e  t o  support their  
ch ild ren .

IMPACT OP DISSOLUTION:

In A la sk a  p e o p le  c a n  e n d  the ir  m arriage in t w o  w avs.  
B oth  are c o n s id er ed  * no-fault."  O n e ,  a d iv o r c e ,  usually  
in v o lv e s  a l t o r n e v s ’ fees a n d  court h earin gs ,  w ith  t h e  
jud ge  m a k in g  a final d e c is io n  in areas w h e r e  th e  t w o  
parties c a n n o t  agree. T h e  o th er ,  a d is so lu t io n ,  can  be  
d o n e  w ith o u t  a t to r n e y s ,  w ith  m in im a l e x p en se ,  a n d  re­
quires that b o t h  parties agree ab o u t  every  issue. A b o u t  
tw o -th ir d s  of ali A la s k a n  co u p les  w h o  e n d  their m a r­
riages c h o o s e  a d is so lu t io n .

A laska  is o n e  o f  o n ly  8  state - that pert tit d isso lu tions.  
It is a b i i  o n e  o f  th e  m ost  liberal tn its p ro v is io n s .  M ost

o th er  states d o  n o t  permit d isso lu tions  if there are m inor  
ch ild re n ,  if  th e  m arriage is o n e  o f  lo n g  d u r a t io n ,  or  if 
th e  c o u p le  has property . A la sk a  law  p laces n o  l im ita ­
t ion s  o n  th e  u se  o f  d is so lu t io n s .

In ad d it io n  to  th e  s t u d y ’s general f ind in gs ,  it appears  
that  w o m e n  w h o  c h o o s e  d is so lu t io n  suffer e v e n  m ore  
f inancial h a rd sh ip  th a n  w o m e n  w h o  go  th r o u g h  a 

divorce ,

W o m e n  w h o  used  th e  d is so lu t io n  p roced u re  received  
far less th a n  h a lf  o f  th e  c o u p le ’s prop erty .  W ives  
rece ived  o n ly  29  p erc en t  o f  th e  p rop erty  in d is so lu ­
t ions .  W o m e n  w h o  u sed  d iv o r c e  rece ived  50 p ercen t  
o f  m e  m arital p rop erty .

C h i ld  su p p o rt  aw ard s  w ere  lo w er  w h e n  the  d is so lu ­
t io n  p roced u re  w as u sed .  Particularly hard  hit w ere  
fam ilies w ith  o n e  c h i ld  w h e re  average  aw ard s were  
27 p ercen t  low er t h a n  in d iv o r c e  (see F igure 3).

FIGURE 3: AVERAGE M O N T H L Y  C H IL D  S U P P O R T  AWARD FOR A L L  C H IL D R E N  A N D  
O N E  C H IL D  FAMILIES BY LEGAL PR O C E D U R E
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SUMMARY:

T h e  f in d in gs  o f  th is  s tu d y  to g e th e r  w ith  a g ro w in g  
b o d v  o f  research suggest tliar t h e  current legal system  
o f  d ivorce  creates  e c o n o m ic  h ard sh ip s  for w o m e n  an d  
c h ild re n  in stead  ot p r o v id in g  greater fam ily  eq u ity .  
In ad eq u ate  a n d  p oorlv  en fo rc ed  ch ild  support aw ards,  
t h e  near absent c o f  spousal su p p ort ,  a n d  u n e q u a l  d iv i ­
s ion  ot marital property are creating  a n ew  class of poor.

D ivorced  w o m e n  a n d  tlietr <. h ildren  face a precip itous  
d ro p  in fam ily  itKotne. S o m e  face certa in  im p o v e r i sh ­
m en t,  W o m e n  w h o  c h o o s e  th e  d isso lu t io n  p r o ie d u r e  
suffer e v e n  m ore  tin m etal h a rd sh ip  t h a n  th o s e  w h o  go  
th r o u g h  a d ivon .0 .

T h e  A la sk a  W o m e n 's  C o m m is s io n  w as created  to  
e n su r e  e q u ity  c  ir w o m e n  in A la sk a .  1  lie  C o m m i s s i o n ’s 
current legislative p la tform  a tte m p ts  to  correct  m a n y  o f  
th e  in eq u it ie s  that o c c u r  u n d er  e x i s t in g  d iv o r c e  laws.  
T h e  f ind in gs  o f  th e  C o m m is s io n ' -  s tu d y  support  th ese  
efforts,

r h e  report w as w rit ten  h v  Barbara Baker, research  
analyst for th e  A laska W om en 's  C o m m is s io n .  For a copy  
o l th e  full report or lor m o re  in fo r m a t io n  about th e  
( 'o tnm iss ion's  legis lative a d v o ca i  \ , rcse i n  li efforts an d  
e d u c a t io n  tl services, p lease  con ta t  t t h e  C o m m is s io n  o f ­
fice at 3( 91 "C " S treet .  S u ite  7-12, A n c h o r a g e ,  A la sk a  
M 50I o r  call 581 -1227 .
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12051 INTERNATIONAL AJRPOr/T r#OAD SUITE 103 
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(907)562-3272

H o u s e  J u d i c i a r y  C o m m i t t e e  
T e s t i m o n y  r e g a r d i n g  ftousa B i l l  19|

M a r c h  20, 19B9

Mr. C h a i r m a n :

P l e a s e  s e e  a t t a c h e d  r e s u m e s  as m y  i n t r o d u c t i o n ,  I i n t e n d e d  t o  
t e s t i f y  at  t h e  A n c h o r a g e  t e l e c o n f e r e n c e ,  b u t  c o u l d  n o t  d u e  t o  the 
d e l a y .  T h e  f o l l o w i n g  a r e  m y  n o t e s :

T h i s  p r o p o s e d  l a w  h a s  t w o  p r o v i s i o n s  w h i c h  a r e  u n f a i r  to  a w o r k i n g  
spouse. I t  is a n  a t t e m p t  t o  l e g i s l a t e  f a i r n e s s  t h a t  m e r e l y  s h i f t s  
u n f a i r n e s s  f r o m  a l i m i t e d  s e t  o f  c i r c u m s t a n c e s  to  t h e  p o p u l a t i o n  
at la r g e ,  I d o  s u p p o r t  a l l  o t h e r  p r o v i s i o n s  a n d  e n c o u r a g e  t h e i r  
a d o p t i o n  t h i s  s e s s i o n .  T h e  t w o  p r o v i s i o n s  t h a t  I t a k e  i s s u e  w i t h  
are g o o d  c o n c e p t s ,  b u t  a r e  n o t  d e v e l o p e d  t o  t h e  p o i n t  of b e c o m i n g  
o r k a b l e  l e g i s l a t i o n .  I h a v e  v o l u n t e e r e d  t o  a s s i s t  t h e  A l a s k a  

W o m e n ' s  C o m m i s s i o n  in f i n d i n g  m o r e  w o r k a b l e  w o r d i n g  for 
i n t r o d u c t i o n  in t h e  n e x t  s e s s i o n .

S e c t i o n  2 5 . 2 4 . 1 4 0  (1) L e g a l  F e e s  ( P age 1)

M i n n e s o t a  h a s  r e c e n t l y  r e v e r s e d  t h i s  law. It w a s  b e i n g  
a b u s e d  b y  v e n g e f u l  s p o u s e s  w h o  u s e d  it as a w e a p o n .  L e t ' s  
n o t  c r e a t e  m o r e  d i v o r c e  h o r r o r  s t o r i e s  b y  i n c l u d i n g  t h i s  
s e n t e n c e  in t h e  p r o p o s e d  c h a n g e s .  A g a i n ,  s o m e t h i n g  s h o u l d  be 
d one, b u t  n o t  this.

S e c t i o n  2 5 . 2 4 . 3 5 0  C a r e e r  A s s e t s  (page 13)

1) T h e  v a l u a t i o n  o f  a n y  a s s e t  t h a t  is n o t  s o l d  at  f a i r  m a r k e t  
v a l u e  is h i g h l y  s u b j e c t i v e  a n d  m a y  n o t  b e  p o s s i b l e  in m a n y  
c i r c u m s t a n c e s .  V a l u i n g  c a r e e r  a s s e t s  is a t a n g l e d  w e b  of 
c o n f l i c t i n g  t h e o r i e s  w i t h  n o  g o o d  a n s w e r s .

2) T h e  w o r d  " a b i l i t y "  a s  i n  t h e  p r o p o s a l  w i l l  r e s u l t  in g r o s s  
d i s t o r t i o n s  o f  f o r e c a s t e d  i n c o m e .  N o t  e v e r y o n e  can o r  w i l l  
b e  p a i d  b a s e d  on a b i l i t y .  T h i s  w o r d  o p e n s  a c a n  o f  w o r m s  in 
a l e g a l  s e t t i n g .  I t  is s i m i l a r  t o  t h e  " c o m p a r a b l e  w o r t h "  
p r o b l e m s  r e c e n t l y  a d d r e s s e d  a n d  r e j e c t e d  in W a s h i n g t o n .

3) T h i s  p r o p o s a l  d o e s  n o t  c o n s i d e r  c i r c u m s t a n c e s  w h e r e  t h e  m a n  
s u f f e r s  e c o n o m i c  l o s s  b e c a u s e  t h e  w i f e  is not wor k i n g .  He 
m a y  h a v e  b e e n  h a r a s s e d  i n t o  h a v i n g  k i d s  b y  a d e t e r m i n e d  wife. 
U s i n g  l e g i s l a t i o n  t o  f o r c e  a r e l u c t a n t  h u s b a n d  to 
e c o n o m i c a l l y  m a i n t a i n  t h e  w i f e ' s  a v o c a t i o n  b a s e d  on  his 
p o t e n t i a l  ca c e r  e a r n i n g s  is u n f a i r  in a t  l e a s t  some 
c i r c u m s t a n c e s  A l i m o n y  s h o u l d  c e r t a i n l y  b e  g i v e n  w h e n  the 
w i f e  n e e d s  t o  s t a y  h o m e  w i t h  c h i l d r e n  o r  h a s  to a c c e p t  low 
p a y  d u r i n g  c h i l d  r e a r i n g  y e a r s .
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4) T h e  d e f i n i t i o n  of c a r e o r  a s s e t s  d o e s  n o t  to k o  i n t o  a c c o u n t  
th e  v a l u e  of  c h i l d  r e a r i n g  t o  t h e  w i f e .  She m a y  h a v e  m o r e  
e a r n i n g  p o t e n t i a l  t h a n  t h o  h u s b a n d ,  b u t  choor.e to f o r o g o  this 
for c h i l d  r e a r i n g .  H o w  a r o  h o r  p o t o n t l a l  e a r n i n g s  c a l c u l a t e d  
a n d  u s e d ?  W h a t  a n i g htmare* t h i s  w o u l d  be  in trial.

5) M y  e x p e r i e n c e  h a s  b e e n  t h a t  w i v e s  a n d  m o t h e r s  a r e  w a l k i n g  out 
on m a r r i a g e s  t h a t  a r e  n o t  a b u s i v e ,  j u s t  n o t  as s a t i s f y i n g  as 
t h e y  w o u l d  like. I n  t h e s e  s i t u a t i o n s ,  w h y  h u r t  t h o  h u s b a n d  
e v e n  m o r e  t h a n  h e  4 s. M o s t  o f  m y  d i v o r c e d  f r i e n d s  w o r e  in 
t h i s  s i t u a t i o n .  I n t e r e s t i n g l y ,  t h e  h u s b a n d s  h a v e  c u s t o d y  of 
t h e  c h i l d r e n .  M o s t  o f  t h e  f o r m e r  w i v e s  arc c o l l e g o  e d u c a t e d  
a n d  w o r k i n g  a t  h i g h  p a y i n g  j o b s  now. M o s t  w a n t e d  c h i l d r e n  
and t h e n  t i r e d  of r a i s i n g  t h e m .  I n  t h e s e  c a s e s  m e n  c o u l d  
g a i n  fr o m  t h e  p r o p o s e d  c h a n g e s .  T h i s  1b not j u s t i f i c a t i o n  
f o r  e n a c t i n g  the c h a n g e s  a s  w r i t t e n .

C o n c l u s i o n :

T h e s e  p r o v i s i o n s  w o u l d  c r e a t e  m o r e  t a n g l e d ,  lengthy, a n d  c o s t l y  
t r i a l s .  It i n c r e a s e s  t h e  o p p o r t u n i t y  f o r  u n f a i r n e s s  t o  a m u c h  
l a r g e r  p a r t  of o u r  p o p u l a t i o n .  I w o u l d  n o t  g e t  m a r r i e d  u n d e r  th i s  
l a w  as  p r o p o s e d .  I f e e l  t h a t  t h e s e  t w o  p r o v i s i o n s  w i l l  a c c e l e r a t e  
t h e  t r e n d  a w a y  f r o m  m a r r i a g e  a n d  t h a t  t r e n d  ie n o t  h e a l t h y  f o r  o u r  
s o c i e t y .

W e  s h o u l d  b e  e n c o u r a g i n g  i n t e l l i g e n t ,  h a r d  w o r k i n g  p e o p l e  to  e n j o y  
the e m o t i o n a l  a n d  s p i r i t u a l  b e n e f i t s  o f  m a r r i a g e ,  n o t  s c a r i n g  th e m  
away. P e o p l e  r a r e l y  g e t  m a r r i e d  f o r  e c o n o m i c  r e a s o n s .  W h e n  t h e  
m a r r i a g e  c o n t r a c t  is s i g n e d  t h e  c o u p l e  u s u a l l y  d o e s  n o t  h a v e  a 
m e e t i n g  of t h e  m i n d s  r e g a r d i n g  loncj-range e c o n o m i c  o b l i g a t i o n s .  
L e t ’s n o t  m a k e  m a r r i a g e  a n d  i t ’s d i s s o l u t i o n  m o r e  c o m p l i c a t e d  than 
it is now. L e t ' s  w o r k  t o g e t h e r  t o  f i n d  a w o r k a b l e  s o l u t i o n  t o  the 
i n j u s t i c e s  t h a t  d o  ex i s t .

S i n c e r e l y ,

J a m e s  M. P r e s t o n
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