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Requestor:    ________________________________

EXPENDI TURESf REVENUES:  (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LAND* STRUCTURES 
GRANTS. CLAIMS 
MISCELLANEOUS

q n r. c n n q n  n q n  n 5 0 .  n o n . n

TOTAL OPERATING 5 0 . 0 5 0 . 0 ......5 n . o „ , .

ccIT

.  5 A - 0 - iIL .Q ____

CAPITAL

REVENUE

FU N D IN G : (Thousandsof Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
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qn n r  n Pi s n n 5 0 . 0 ___5 0 . 0
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P O S IT IO N S :

FULL-TIME
PART-TIME
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FISCAL NOTE C O
REQUEST:____________________________________ _____________________________________________________

Revision Date:_________________________ Agency Affected: Administration__________________

Title: An Act relating to Indemnity of BRU: Risk Management________________________________

foster parents.__________________________________________________  _
5ponsor:HESS_____________________________ Components:

Requestor: Labor and Commerce____________________________________________________________________________________________________________

STATE OF ALASKA 3111 Versions CSH B  178 £ H E S S )
1990 LEGISLATIVE SESSION Publish  Date: HOUSE 3/26/90

EXPENDITURES/REVENUES: _ (Thousands o f D o l l a r s )

"  'OPERATING FY 91 T Y  92 ' T T 5 3 Fy 94 TY" 95 FY 9b

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
CRANTS, CLAIMS 900.0 900.0 900.0 900.0 900.0 900.0

h ; scellaneous 0 0 0 0 0 0
i m r  OPERATING 900.0 900.0 900.0 900.0 900.0 900.0

! CAPITAL 0 0 0 0 0 0

REVENUE 0 _ 0 0 0 0 0

FUNDING: (Thousands of Doll ars)

CENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 900.0 900.0 900.0 900.0 900.0 900.0

TOTAL 900.0 900.0 900.0 900.0 900.0 900.0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIHE 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

A N A L Y S I S : (Attach a separate page if necessary)

This f is c a l note is  very d if f ic u lt  to estimate since the possible loss exposures are "open ended" 

on over 800 foster homes plus 35 res identia l f a c i l it ie s  and past claims experience d e ta il is  
lack ing . The attached explains the reasoning used in  a rr iv in g  at the fiscal note estimate.
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oner: Frank S. BaxterA p p r o v e d  by Commissi one  ̂ ___________

Agency: Department of Administration



No. 2 
CSHB 1 7 8 (HESS) 
HOUSE 3/26/90

Continuation of Fiscal Note Analysis for CSHB 178 (HESS)

This bill provides for the protection of foster parents against loss or damage 

to tangible property-owned by the foster parent if the loss is not covered by 

insurance. The protection provided is excess of $100.00 ($100.00 deductible) 

per incident, without limitation, and is "all risk," covering fire, theft, 

vandalism, or any other type of damage allegedly caused by the foster child. 

Tangible property includes dwellings, money, jewelry, electrical appliances, 

furniture, plants, automobiles, e t c . — any real or personal property-owned or 

in the c u s tody of the foster parent.

This committee substitute further expands the fiscal impacts estimated for the 

previous bill version by extending the indemnification commitment to all 

"out-of-home care providers."

The bill als o  repeals the statute which provided civil immunity for the acts 

of the minors in a foster, receiving or detention home. Given the new 

indemnification commitment, the state may be held responsible to pay for 

damages if no insurance protection is available.

Also, with loss of immunity the State and the foster parent may be exposed to 

subrogation action on behalf of the insurance companies. In other words, the 

State may have to reimburse insurance companies who have paid for damages 

caused by the foste*' child. Such losses m a y  include a burned home, stolen 

j e w elry or a ny type of public liability caused by the child.

We have no actual loss statistics in order to project the State's estimated 

loss costs, however, we are advised that there are currently approximately 

3,000 positions for foster care children in foster homes or residential care 

facilities, we have estimated average loss of $300 per foster child. Our 

projections are based on the increased indemnification commitment as well as 

an escalated responsibility for third party c l a i m s .

Since all Risk Management funding is collected through Reimbursable Services 

Agreement (RSAs) from the agencies, this request would be added to the 

Department o f  Health and Social Services insurance RSA billing from the 

Division o f  Risk Management.

A



STATE OF ALASKA
1990 LEGISLATIVE SESSION

No. 3 
BILL VERSION: CSHB 17 8(HESS) 

PUBLISH DATE: H OUSE 3/26/90

REQUEST:
FISCAL NOTE C(y

Revision Date:   Coimerce 4 Economic Dev,
T itle : An Act relating to civil liability ^ , 7  Insurance ----
and uninsured property 1os~ses related to tosteFchVI'dr'e'n------------ -----------

Sponsor: HESS Committee
Requestor: House Labor & Commerce

Components:___Operations.

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 ' 0 0 0 ______ 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL U ” “ r r “ 0 a  .. n

P O S IT IO N S :

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 . 0 0

ANALYSIS : (Attach a separate page if necessary) No fiscal impact in FY 90.

The bill does not impact the division.

Prepared by: Joan Brcwn, Administrative Officer

D ivision:• i n s u r a n c e __________________
P h o n e: . ___ 465-2597
D a te : -2J2J3H -----------
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Alaska Foster Parents Association
P. O. BOX 140651 •  ANCHORAGL, ALASKA 99508

POSITION PAPER 
r 178

L I A B ILITY  OF FOSTER PARENTS

Alaska Foster Parent A ssoc iation supports this legislation which 
would address civil liability and uni-.sured property losses of
foster parents. The importance of this legislation is far
reaching and will positively impact the entire foster care
s y s t e m .

Limiting the liability of foster parents is a national priority 
whose time has come. Fear of liability has severely limited the 
recruitment and retention of foster homes. Valuable foster 
parents have been lost when they realize that they could be 
liable for acts or omissions and are possibiy jeopardizing their 
income and property by volunte ering to be foster parents. It is 
difficult to recruit foster homes when they have no liability 
protection cr liability insurance.

We do want recognition that foster parents may make mistakes, but 
do not want to exempt foster parents from negligent acts. 
Therefore, we suggest deletion of the word negligent on line 16.

Re i mb ursement to foster parents for loss or damage is important, 
especiall y when foster parents are reimbursed only for cost of 
care. Since many of the children and youth are emotionally 
damaged, they "act out" their anger, hurt, and frustrations in 
many ways, including damage. This is not intentional misconduct, 
but a normal reaction to the rage found in abused and neglected 
youngsters. We suggest d eletion of the word "intentional" on 
line 27.

At some time, the $100.00 limit needs to .be addressed and 
defined. Does this $100.00 limit refer to each incident or to an 
a c c u mulation over a set time frame? Some youth create damage or 
loss that clearly exceeds this $ 100 .00 limit, while others are 
r egularly destructive. Each incident may be relatively minor but 
could amount to several hundred dollars per month.

We feel an additional section needs to be added to this bill to 
provide for coverage of costs to the foster parents for medical 
attention or psychological intervention needed to correct 
problems caused by a foster child in state custody. This might 
be for medical attention for a foster youth assaulting a foster 
parent or their children. Or it might be therapy and/or medical 
treatment if a foster youth physically or sexually abuses a 
member of the foster family. Although these occasions are not 
common, the damage is disastro us and a real financial burden to 
foster parents.

Miriam Sumner 
President

Frank H. Wasmer 
Vice President
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For an Act entitled:

POSITION PAPER

HOUSE DILL NO. 178

"An Act relating to civil liability and 
uninsured prope r t y  losses related to 

foster children'-'.

Section 1 of this bill provides fostei parents, state employees, 
and representatives of the state with :mmunity from liability for 
acts or omissions of a foster child p laced in care of the foster 
parent. The bill also provides immunity from liability for
negligent acts or 'emissions of the foster parents, state employees, 
or representatives of the state that result in ha rm to a child 
p lace d in a foster parent's care under AS A l.

Section 1 v uld relieve foster parents, state employees, and 
representatives of the state of virtually all liability for their 
own acts or omissions, except those which were intentional or 
grossly negligent. The Department supports this section of the 
p r o p o s e d  legislation.

Section 2 mandates the Departme nt to reimburse a licensed foster 
parent for lost or damage exceeding $100 on u n i n s u r e d  tangible  
property that was harmed by the intentional m i s c o n d u c t  of a foster 
child in the foster home.

The ability of foster parents to obtain and afford insurance and 
to collect b e cause of loss damage to p r o p e r t y  is erratic at best, 
creating a hardship. Should a foster p a r ent' s natu ral child 
destroy property, the insurance company will pay. If foster 
children destroy property, foster parents are finding it more 
difficult, if not impossible, to collect damages. S ho uld they be 
able to collect for damages, the foster paren ts can expect their 
insurance rates to increase.

Additionally, the issue of poten tial p r o p e r t y  losses by foster 
parents has been pro ble m a t i c  to the Departm ent b e c a u s e  of the costs 
involved and as a factor increasing the d i f f i c u l t y  of r ecruit ing 
and retaining foster parents. F oster parents g e n e r a l l y  have been  
told by their insurance companies that they are not p r o t e c t e d  from 
loss or damage to their property caused i n t e ntionally by a foster 
child in their care. The Department of Administration, Division  
of Risk Management has verbally a d v i s e d  the D e p a r t m e n t  of H e alth  
and Social Services that this may be incorrect, but to date it has 
not been t ested t h roug h litigation, and th ere is no defin itive 
answer.

In the absence of a definitive a n s w e r  to this problem, and in the 
face of refusal of p r i v a t e  insurers to cover such claims, the 
Department has chosen to reimburse foster p a rents for their 
docume nted losses upon request. T h o ugh the Depart m e n t  has been 
u nder no legal oblig ation to reimburse foster p a r e nts for such 
losses and has received advice against the practice, a p o l i c y



Position Paper 
House Bill No. 178 
Page 2

decision was made to continue doing so in order to facilitate 
retention of qualified foster parents. However, there is no 
statutory basis or dedicated funding for making such 
reimbursements. Currently, reimbursement for foster parent losses 
is made from funds budgeted to meet the needs of children in foster
care. Use of these funds to cover foster parent losses causes
several problems, including:

1 . decrease d money available to meet the needs of children 
in care;

2 . several limitations on the amount of funds available to 
cover losses; and

3. inequity in reimbursement because, although these funds 
are u sed for dual purposes, they must be allocated 
between regions based on child foster care placements 
and needs of children rather than on the basis of 
unpredi ctable foster parent losses, with the result that 
losses in one region may not be covered because of 
insufficient funds, while losses in another region are 
reimbursed.

This m e c h a n i s m  has been functionally u n s a t isfactory and po tentially 
insufficient to deal with even a single large universal property 
loss (such as d e struction of a foster family home by an 
inten t i o n a l l y  set f i r e ) . Fortunately, recent losses have been 
relati v e l y  small when compared to potential loss. However, the 
Depart m e n t  cannot estimate the cost, should this bill become law. 
There will be an increase in claims, the degree of which cannot be 
d e t e r m i n e d  at this point.

W hile not intentional, Section 2 of the bill, in fact, creates an 
a dversarial  relat ionship between foster child and foster parent, 
if the only way a foster parent can collect for damages is by 
p r o v i n g  the child's intentional misconduct contr ibuted to the loss 
of or damage to the property. This places the foster parent in the 
p o s i t i o n  of p r o v i n g  the foster child's behavio r was deliberate. 
In some cases it will be the foster child's word against the word 
of the foster parent. It is not neces sary nor desirable to place 
foster children and foster parents into an adversarial 
relationship. In addition, recovery by foster parents for damages 
to t heir prop erty will be limited. Elimin a t i n g  the requirement



PO
SI

TI
ON

 
P^

PE
R/

tte
pa

rtm
en

t o
f H

eal
th 

& 
So

cia
l S

erv
ice

s
Position Paper 
House Bill No. 
Page 3

17 8

that the damage was intentional will allow the foster pa rent to 
c laim for accidental damages.

The Department recommends that additional funds be b u d g e t e d  
s p eci fically to reimburse foster parents for their losses, with 
ad m i nistra tion of these funds and determinations on r eimbursement 
to be made by the Division of Risk Management c o m mensurate with 
a c c e p t e d  insurance practice.

DEPARTMENT P O S I T I O N

The Department supports Section 1 of HB 178, which w ould extend 
immunity protec t i o n  to state employees, representa tives of the 
state, and foster parents. However, because the d e l i cate 
relati o n s h i p  b e t w e e n  those being cared for and those c a r i n g  for 
childre n in o ut-of -home pi icement would deteriora te or be de s t r o y e d  
with the necessity of p r o v i n g  intentional damage to property, the 
Depar t m e n t  recommends that Section 2 be d e leted from HB 178 and 
that funding be a p p r o p r i a t e d  to pay for damages b a s e d  on a c c e p t e d  
insurance practice. A d m i n i s t r a t i o n  of these funds and d e t e r m i n a t i o n  
of reimbursement is most a ppropriate in the Division of Risk 
Management, Depa rt m e n t  of Administration.

RECOMMENDED:
Yvonne M. Chase, A C S W  
director 

'Division of Family 
and Youth, Services

DATE

A P P R O V E D :
lyra/M. Munson 
C o mmi ssioner  
Department of H e a l t h  

and Social Services

DATE:
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Representative Peter Goll,
Chairperson jt\ , ,
Judiciary Committee [7 ^ » », <
Bov V (Mail Stop 3100) I f V
Juneau, AK 99835

✓

Re: House Bill 178; Civil Liability to Foster Children 

Dear Represen tative Goll:

The Sitka Bar A s s ociation opposes the passage of House Bill 
178.

f Vjl

We are not aware of any valid justi fication for this proposed 
bill such as, possibly, a claim that so many claims are being 
made on behalf of injured foster care children that a burden 
is being placed u p o n  the state's budget, or an asser tion that 
without such a protective law it would be dif ficult to 
convince persons 4 > be foster care parents.

There m a y  or may ' ot be a shortage of foster care parents.
If there is such a shortage, we do not believe a reason 
therefore is possible liability to the foster care child.

Even if there were such a justification, the q u e st ion would 
become whether the v i c t i m  (foster child) should bv ar the 
entire risk of dam age/inj u r y / l o s s  or whether that risk should 
be covered by the foster parent having insurance or be spread 
throughout Alaska society, at an increased cost of state 
government, by way of the state's paying the insurance 
premium (whether self insured or not) for foster care parent 
coverage. The Sitka Bar Associ a t i o n  would support the latter 
approach of spreading the risk rather than h av ing the loss 
fall upon the defensele ss victim.

We wish to point out that natural parents are, as they should 
be, liable to their children if they n egligently injure their 
children. We do not see the logic in imposing a lesser 
standard of care u p o n  foster care parents or u p o n  u p o n  the 
State of Alaska w h i c h  has taken custody of and respon s i b i l i t y  
for foster children.

The "right" of the state to intrude into people's lives, even 
for the quite valid r eason of protecting and p r o v iding for 
children in need of care not being supplies by their parents, 
carries w i t h  it a co ncom i t a n t  respo nsibility to act in a 
reasonable and non negligent ma nner towards those for w h o m  it

- 1 -
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is assumed such custo dy and control.

'•Tith respect to foster children, the state is, in effect, 
saying to the real parents chat the state is stepping into 
the shoes of those parents and is going to do the job that 
they are not doing. By stepping into the shoes of the 
parents the state thereby acquires not only the rights but 
the responsib ilities of the natural parent towards the child,

We also urge non passage of this bill if it intends to 
insulate the State of Alaska from liability to foster care 
parents or to other c h i ld ren in the foster home should tha 
state neglige ntly fail to properly advise prospective foster 
care parents of problems the foster care child has w h i c h  are 
indicative of potential harm to others in the foster home.

T hank you for your committee's c o n s i d e r a t i o n  of our comments 
and concerns against the passage of House Bill 178.

Very truly yours,

Donald L-. Craddick, Secretary,
Sitka Bar Assoc i a t i o n  

and

*  *  \
Vlarren Christianson, President
Sitka Bar As soc i a t i o n

DLC/kb



HEALTH. EDUCATION AND SOCIAL SERVICES COMMITTEE
ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES

P.O. BOX V, JUNEAU 09811

S T A T E M E N T  O N  H B  178 
b y  the 

H 0 U S „  HESS C O M M ITTEE

H o u s e  Bill 178 "tort l i a b ility r e lated to f oster c a r e 11, 
w as i n t r o d u c e d  as one of a p a c k a g e  of m e a sures p r o p o s e d  or 
s u p p o r t e d  b y  the H ouse HESS Committee, as a r e s u l t  of the 
C o m m i t t e e ' s  interim compre h e n s i v e  r e v i e w  of the s t ate's child  

' p r o t e c t i o n  and foster c a r e  systems. This bill respo n d s  to 
t e s t i m o n y  p r e s e n t e d  at h e a r i n g s  in tha  fall of 1988 r e g a r d i n g  
the e f f e c t i v e n e s s  of t h e  state's foster care system.

H B  178 is similar to H B  258 w h i c h  was h e a r d  b y  the H o u s e  
HESS C o m m i t t e e  in the last legislature. It i n corpo rates 
se veral s u g g e s t e d  a m e n d m e n t s  to that  bill. This m e a s u r e  is 
d e s i g n e d  p r i m a r i l y  to a i d  in the r e c r u i t m e n t  and r e t e n t i o n  of 
fo s t e r  parents.

S e c t i o n  one r e l i e v e s  foster parents, state e m p l o y e e s  and 
r e p r e s e n t a t i v e s  of the sta te o f  m o s t  civil l i a b i l i t y  
a s s o c i a t e d  w i t h  the care of foster children, e xcept civil 
d a m a g e s  r e s u l t i n g  from g r o s s  n e g l i g e n c e  or r e c kle ss or 
intent i o n a l  misconduct.

S e c t i o n  t wo g u a r a n t e e s  t h a t  p r o p e r t y  d a mages in excess  
$100 d o l l a r s  caused i n t e n t i o n a l l y  b y  a foster c h i l d  w i l l  be 
c o v e r e d  b y  t h e  state, if t h e r e  is o t h e r w i s e  no i n s u rance  
c o v e r a g e  for such losses. T h e  state m a v  c o n t i n u e  t o  c o v e r  
losses u p  t o  $ 1 0 0 .



L e g i s l a t i v e  Audi: c o n t i n u e s  to suppo rt  a b e t t e r  m a n a g e m e n t  
i n . r o m a c i o n  s y s t e m  for DFYS. E nd i n g  the need  for m a i n t a i n­
ing both an a n t i q u a t e d  a u t o m a t e d  p a y m e n t s  system and a m a n u ­
al i n f o r m a t i o n  s y s t e m  w o u l d  a l l o w  o v e r b u r d e n e d  line staff to 
de v o t e  m o r e  time to a c t u a l  so cia l work. The n e e d  for t i m e­
ly a c c u r a t e ,  p e r t i n e n t  i n f o r m a t i o n  is a b s o l u t e l y  c r i t i c a l  
to the e f f e c t i v e  m a n a g e m e n t  of a d i v i s i o n  as large, c o m p le x,  
and  g e o g r a p h i c a l l y  d i s p e r s e d  as DFYS.

Re cc".r er.cn t i o n

DFY S sh ou l d  d e v e l o o  s t a n d a r d i z e d  foster care p r o c e d u r e s  and
e n c o u r a g e  core..lance t n r o u c n  i m n r o v e c  t r a i n i n g  ar.u
s u : l r v i s o r y  review, y n  aciciticn, DFYS shou l d c o n t  ir.ue 
w o r d i n g  t o w a r o  in p r o \ e ^  r e l a t i o n s  w i t h  fos te r p a r e n t s  in 
o r d e r  to s u s t a i n
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Complaints are not cla ssi f i e d  and Investigated c o n s i s­
tently and often are not a d e q u a t e l y v ^ c u m e n t e d .

A u g m e n t e d  rates for special ized foster care are not 
being equi tably administered.

Tr a i n i n g  provided varies across the state and is rarely 
docume n t e d  in foster parent files.

Foster parents are not fully informed about liability 
and loss w h i c h  m a y  result from foster care.

Relations b e t w e e n  DFYS and foster parents are often 
less than cooperative.

M a n y  of these defici encies w e r e  identified in a 1983 L e g i s­
lative A udit report. M a n a g e m e n t  should review the situation 
ir. each area and act a c c o r d i n g  to DFYS priorities.



: c v u * i r  'r j r e n :  o r i e n t J t i c r .  c l a s s e s  p r i c r  t o  l i c e n s i n g ,  • m Ll- 
o t h e r \  u s e  a  h o m e  v i s i t  a n d  a n  i n f o r m a l  r e v i e w  o f  t h e  rogu- 
L a t i o n \ a s  o r i e n t a t i o n  f o r  f o s t e r  p a r e n t s .

!6. DF YS  c o n t r a c t e d  w i t h  the A l a s k a  Foster Fa/ent 
A s s o c i a t i o \  t o  p r o v i d e  s t a t e w i d e  o n g o i n g  t r a i n i n g ,  l/e  c o n ­
t r a c t  r e c u i \ e d  D F Y S  t o  j o i n t l y  p a r t i c i p a t e  i n  i m p l e m e n t  
cion. h c u e v e V  D F Y S  d i d  l i t t l e  t o  f a c i l i t a t e  t h e  jfucces - i u l  
c o m p l e t i o n  o f V c h i s  c o n t r a c t .  T h e  t r a i n i n g  t h a t / < v a s  p r c v i c e d  
w a s  t e  c rrarhica'ily l i m i t e d  a n d  of q ues t icnab  ̂ r v a l u e  t: s o m e  

t h e  r u - p o r . e c \ 3 e r . c : i c i a r i e s .

p a r e n t s  w n c  \ a n t  t r a i n i n g  h a v e  h / e n  o b t a i n i n g  it 
r their lccal S o s c e r  p a r e n t  a s s o c i a t i o n s ,  coll ege  
s, and t r a i n i n g \ o o n s o r e d  b y iJrYS. In recent yea: 
as b e e n  c o n s i d e r i h g  the p o s s i b i l i t y  of r e q u i r i n g  < 
r. am.cunt of t r a i n i n f c t o  r e c e i v e  and m a i n t a i n  a ic: 
icense. Tho*ve fostervorfrents r e c e i v i n g  a u g n e n t e d  
u n d e r  the A rb,uah S e r v l e t s  p r o g r a m  are c u r r e n t l y  re- 
to h av e a X c C ^ - ^ i n > * m o u r \’of tr ain in g.  In our re' 

te r h om e  lice tie e'vi'iles a c r o s s  the state, we founc
io r e r l e c c  a re cc rc

\  N \
. n c r e a s e c  D F Y S  irommitnfi’p.th. to f o s t e r  p a r d n x  t r a in in g wot. 
net o n l y  p r o m p r e  b e t t e r  'relations b e t w e e n ^ i o s t e r  parent: 

Id a l s o  p r o v i d e  frFYS w i t h  a m o r ^ a u a l i r i e a  
arents. A  mu lti — m e d i a  s e l f - s t u d y  p r o g r a m  su, 

>e^5g d e v e l o p e d  by S o u t h c e n t r a l  Y o u t h  Servichvs may  
^fective m e t h o d  for  proVvi’difvg s t a t e w i d e  train! 

lining a r e c o r d  of trainitv^‘-received in each  fosl 
:ile w o u l d  m a k e  it e a s i e r  foi\ C h o s e  m a k i n g  placemef 
:cn the c h i l d ' s  n e e d s  w i t h  C b e \ q u a l i f i c a t i o n s  of t: 
h o m e .

F o s t e r  P a r e n t  L i a p i n t y

L i a b i l i t y  is c u r r e n t l y  a n e x t r e m e l y  v o l ^ r i l e  issue for f o s­
ter p a r e n t s .  In 1981, DF YS  m a d e  e f f o r t s  to de fi ne  areas 
of r e s p o n s i b i l i t y  f o r  v a r i o u s  ty pes of l i a b i l i t y  or losses 
r e s u l t i n g  f r o m  f o s t e r  care. T h e  F o s t e r  Parents' H a n d b o o k  
tells f o s t e r  p a r e n t s  that they a r e  p r o t e c t e d  b y  the State 
a g a i n s t  l e ga l a c t i o n s  for a c c i d e n t a l  i n j u r y  to the c h i l d  and 
a g a i n s t  su i t for d a m a g e s  c a u s e d  to t h i r d  p a r t i e s  by the 
c h i l d .

In an e f f o r t  to a d d r e s s  f o s t e r  p a r e n t s '  c u r r e n t  co nce rn s 
ov e r l i a b i l i t y ,  D F Y S  has c o n t a c t e d  the A t t o r n e y  G en er a l ' s  
O f f i c e  an d  the D i v i s i o n  of R i s k  M a n a g e m e n t .  D i s c u s s i o n s  
w i t h  R i s k  M a n a g e m e n t  c o n f i r m  t ha t  in the a b s e n c e  of grcss 
n e g l i g e n c e ,  f os t e r  p a r e n t s  w i l l  be p r o t e c t e d  by the State



fcr b ot h i nj u r y  to the c h i l d  and to third parties. H c w e v e -  
this a s s u r a n c e  is n o t e c h o e d  in a re ce nt  m e m o  f r o m  the A t ­
torn ey G e n e r a l ' s  O f f i c e  w h i c h  co ncludes:

fo s t e r  p a r e n t s  w i l l  g e n e r a l l y  be s h i e l d e d  from 
l i a b i l i t y  for i n j u r y  to a c h i l d  w he re  they have 
at t e m p t e d ,  in g o o d  faith, to c o n d u c t  t h e m s e l v e s  
r e a s o n ab l y.  T h e r e  is no in su ra nc e p r o t e c t i n g  . 
fo s t e r  p ar e n t  f r o m  the n e g l i g e n c e  of a child. ,
e x ce p t  for the p o s s i b’e p r o t e c t i o n  of AS J h 50
there is no p r o t e c t i o n  ag a i n s t  suit by third p c rscr.: 
s c a m s  t f os t e r  p a r e n t s  b e c a u s e  of n e g l i g e n t  ccr.au: a 
of a child.

I
The fo st e r  care r e g u l a t i o n s  m a k e  c l e a r  that this l i a b i l i t y  
i n s u r a n c e  "will no t c o v e r  m a t t e r s  for w h i c h  f os t e r  p a r e n t s  
are n o r m a l l y  e x p e c t e d  to ha ve  ins urance, such as fire i n s u r­
ance for their h o m e . "  Th e  i m p l i c a t i o n  that f o s t e r  pa re nts ' 
i n s u r a n c e  w i l l  c o v e r  t h ei r lo s s / i f  ji he fo ste r c h i ld  b u r n s  
their home  is true o n l y  if t h e ' g t t / w a s  ac ci den tal . As DF Y S 
d i s c o v e r e d  in t he ir  1951 e f f o r c e  ̂ / d e li be ra te  acts by fe st er  
c h i l d r e n  are  g e n e r a l l y  n o t q o v e r e d  by h o m e o w n e r ' s  i n s u r a n c e
po l ic i e s .  / / /

/  *
/  r, • *

We r e c o m m e n d  that. DF YS , jLii. con j u n c t i o n  wit h the A t t o r n e y  
G e n e r a l  and  the D i v i s i o n  of R i s k  M a n a g e m e n t ,  d e v e l o p  seme 
c o h e s i v e  g u i d e l i n e s  in the a r e a  of fo s te r p a r e n t  l i a b i l i t y  
w i t h  r e g a r d  to t hi rd  p a r t y  d ama ges . Once d e t e r m i n e d ,  this 
i n f o r m a t i o n  s h o u l d  b e i n c l u d e d  in the F os t e r  Parerts' H a n d ­
book, as s h o u l d  sotne w a r n i n g  of  the li mi ta ti o ns  ol c o m m o n  
h o m e o w n e r ' s  i n s u r a n c e . /  F o s t e r  p a r e n t s  n e e d  this i n f o r m a t i o n  
in o r d e r  to m a k e  i n f o r m e d  c h o i c e s  in a c c e p t i n g  and r e j e c t i n g  
p l a c e m e n t s .  /  /  /

 ------------------------------
R e l a t i o n s  W i t h / F o s t e r  P a r e n t s

I

Ins q ur  1983 w e  n o t e d  that D F Y S  n e g l e c t e d  to n a ^ m t a m
cooplhsa.tive r e l a t i o n s h i p  w i t h  the f os t e r  p a r e n t  c o m m u n i t y ,
In a M a r H v ^ l ^ S b  l e t t e r  to the p r e s i d e n t  of t h p x ? u a s k a  F o s t e r  
P a r e n t  A s s o c i a t i o n  (AFPA) , the d i r e c t o r  st a t e s  "I t
w o u l d  be less m S - s ^ c a n d i d  of  m e  to n o ^ t f ^ m i t  that t h er e ha s  
b e e n  a h i s t o r y  of cofr£slj.ct and resj*r£ment b e t w e e n  A F P A  a n d  
the d i v i s i o n . "

The t r a i n i n g  c o n t r a c t  f p ^ f i s c a l T ' y s ^ r  1986 w a s  a d i s a p p o i n t­
ment  fcr  b o t h  p a r t i g ^ T  T h i s  c o n t r a c t
r e s p o n s i b i l i t y  f p ^ o o t h  D F Y S  an d AFPA, b u t >> e 4 b h er WS£ s a t­
isf ie d w i t h  L k e o t h e r ’s p e r f o r m a n c e .  The q u a l i l m ^ a n d  q u a n ­
tity cf t p « r m i n g  w h i c h  r e s u l t e d  w o u l d  likely have  irTtreased 
if D F Y ^ ^ n d  A F P A  h a d  b e e n  m o r e  c o o p e r a t i v e  in i m p l e m e n t i n g  
thej?t?rms cf the c o n t r a c t .
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HOUSE HEALTH, E D U C A T I O N  A N D  S O C I A L  SERVICES 
S T A N D I N G  CO MMI T T E E  

) M a y  5, 1987
3;00 p.m.

M E M B E R S  PRESENT.

Rep. N i i l o  Xoponen, C o - C h a i r  
Rep. J o h n n y  Ellis, C o - C h a i r  
Rep. M a x  G r u e n b e r g  
Rep. A l y c e  H anley  
Rep. Bill Hudson 
Rep. R a n d y  Phillips

C O M M I T T E E  CAL EN D A R

SSHB 50 —  "An Act relating to acces s to criminal r e c o r d s
b y  t he D e p a r t m e n t  of Education."

H B  241 —  "An ftjt p r o v i d i n g  for independent i n v e s t i g a t i o n
of co mplaints a g ainst foster parents,"

H B  242 —  "An A c t  r e l a t i n g  to the t r a i n i n g  of foster 
p a r e n t s ,,c

H B  258 —  "An A c t  r e l ating to the civil l i a b ility cf, and 
l i a b ility  ins urance for, foster p arents."

H B  201 —  "An A ct r e l ating  to h a z a r d o u s  p a i n t i n g
certification; and p r o v i d i n g  for an e f f e c t i v e  
date." (was n o t  heard)

W I T N E S S  R E G I S T E R

M i r i a m  S u mner 
A K  F o s t e r  Pare nt Assoc.
P.O. Box 140651 
Anchorage, A K  99508
Position; F a v or ed H B  258, H B  241 and HB 242. 

J o h n  S auve
A l a s k a  State T r o opers 
269-5511
Position: Favored SSHB 50.

Randall  Burns
Dept, of H e a l t h  and Social S e r v i c e s 
P.O. Box H 
Juneau, A K  99811 
465-3030
Position; Had s u g g e s t i o n s  for HB 258.
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Don Hitch c o c k
Dept, of A d m i n i s t r a t i o n
P.O. Box C
Juneau, A K  99811
465-2180
Position: Gave i n f o r m a t i o n  on HB 258.

Steve McPhetre s
A K  Council of School A d m i n i s t r a t o r s  
326 Fourth Street, #24 
Juneau, AK 99801 
586-9702
Position: Favored S S H B  50.

Elaine H o p s o n  
Ju n e a u  School Distr ict 
10014 Crazy Horse Dr 
Juneau, A K  99801 
586-2303
Position: F a vore d SSHB 50.

Yvonne Chase 
DFYS
P.O. H05
Juneau, A K  99811 
465-3170
Position: H a d  s u g g e s t i o n s  for H B  241 and H B  242.

Rep. J i m  Zawacki 
P.O. Box V 
Juneau, A K  99811 
465-2719
Position: F a vored S S H B  50.

PREVIOUS A C T I O N

HB 50: Date Page
01/16/87 (H)
01/19/87 (H) 28

01/19/87 (H) 28
04/15/87 (H) 853

04/15/87 (H) 853
04/23/87 (H) 959

HB 241: Date Page
04/03/87 (H) 727

04/03/87 (H) 727

A c t i o n  
Prefile relea s e d  
R e a d  the first time w i t h  
referral(s)
HESS, J u d i c i a r y  
Sponsor S u b s t i t u t e  
Introduced  
HESS, J u d i c i a r y  
C o s p onsor added: Furnace

A c t i o n  
Read the first time with  
referral(s)
HESS, Finance
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HB 242: Date Page
04/03/87 (H) 727 Read the first time with 

referral(s)
HESS, Finance

A ction

04/03/87 (H) 727

HB 258: Date Page
04/08/67 (H) 776 Read the first time with 

referral(s)
HESS, J u d i c i a r y

A ctio n

04/08/87 (H) 776

Previous c o m m i t t e e  c o n s i d e r a t i o n  and t e s t i m o n y  on H B  258 
was h e l d  and h e a r d  on Ap ril 23, 1987.

A C T I O N  N A R R A T I V E  
TAPE O NE SIDE ONE 
N U M B E R  000

The m e e t i n g  of the H ouse Health, Educa tion and Social 
Service s C o m m i t t e e  was c a l l e d  to order at 3:10 p.m. by Rep. 
Ellis. M e m b e r s  p r e s e n t  were R e p r e s e n t a t i v e s  Koponen,
Ellis, Hanley, Hudson, Gruenberg, and Phillips.

Rep. Ellis annou n c e s  t h a t  HB 205 will be h e a r d  Thursday,
M a y  7, He f u r ther a n n o unc es that  the new draf t of H B  201 
is not ready y e t  and the bill will be h e a r d  w h e n  it is.

Rep. Ellis b r i n g s  HB 258, H B  241 and H B  242 b e f o r e  the 
c o m m ittee  and asks M i r i a m  S ummer to t e s t i f y  via 
t e l e c o n f e r e n c e .

N u m b e r  030

Ms. S u m n e r  states that she has t e s t ified  on HB 258 
p r e v i o u s l y  b u t  she adds that the issue of liability  
insura nce has b e c o m e  a natio nal issue and there will be 
l e gis lation p r o p o s e d  on a n a t ional level as well as in 
o ther states.

In regards to H B  241, Ms. S u m n e r  supports t h e  bill. She 
states that the A l a s k a  F o s t e r  Parent A s s o c i a t i o n  in no way 
c o n d o n e s  sbuse or neglect, b u t  th ey do b e l i e v e  in the right 
to a fair and u n b i a s e d  i n v e s t i g a t i o n  and hearing. Ms. 
S u m n e r  claims that the p r e s e n t  s i t u at ion leads to a 
c o n f l i c t  of interes t w h e n  the foster p a r e n t  a d v o cate also 
b e c o m e s  the investigator. H B  241 leaves room for 
n e g o t i a t i o n  w i t h  the Dept, of H e a l t h  and Social Serv ices 
and h o w  the s y s t e m  w o u l d  be set up.

N u m b e r  069

Rep. Phillips  asks about the d i f f e r e n c e s  b e t w e e n  the April 
23rd fiscal not e and the M a y  4th fiscal note from the 
Department. He will ask  Depart m e n t  r e p r e s e n t a t i v e s  later.
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N u m b e r  0 7 8

Rep. H a n l e y  asks if there is adequate p r o t e c t i o n  for foster 
parents in regard to child abuse and neglect. Ms. S umner  
replies that a foster p arent becomes the focus of the 
n e i g h b o r h o o d  and at times c h i l d r e n  hope that if they ma ke  
allega t i o n s  a g a inst a home they will be able to get out.
The original parents may also ma ke a llega t i o n s  out of 
anger. A l s o  the regu l a t i o n s  may be i n terpreted  in 
different ways. She be lieves that if u n b i a s e d  
i n v estigat ors would interpret the regula t i o n s  in the same 
way, the n u mber of a l l e g a t i o n s  would decrease. She states 
that there are other people in the D e p a r t m e n t  w ho do not 
license the foster home who cou ld do the investiga tion so 
additional p ecp le w o u l i  not have to be added.

Rep. K o p o n e n  (taking over for Rep. Ellis) asks Randall 
Burns and Don H i t c h c o c k  to testify.

Number  127

Mr. Burns state.u t h a t  in o r d e r  to retain and m a i n t a i n  go od 
foster parents, t h e r e  needs to be a r e s o l u t i o n  to the 
pr o b l e m  t h a t  is a d d r essed in H B  258, h o w e v e r  the De part m e n t  
has p r o b l e m s  w i t h  H B  258. S e ction 1 of the bill is fine.
He recomm e n d s  th at the tit le of section 2 be c h anged to 
Un i n s u r e d  P r o p e r t y  Less. T h e  new languag e w o u l d  b a s i c a l l y  
say that t h e  state w o u l d  r e i m b urse a l i c e n s e d  foster p arent  
for the loss or d a m a g e  to t a n g i b l e  p r o p e r t y  of value 
e x c e eding $100 t h a t  is owned o r  u n d e r  cont rol of the foster 
parent  and w h i c h  results  in t h e  intentional m i s c o n d u c t  of a 
child t h a t  is in s tate  custody. The r eason  for this is the 
costs i n v o l v e d  in the c u r r e n t  bill. Mr. Burns d eclares  
that the D e p a r t m e n t  c u r r e n t l y  has no a u t h o r i t y  t o  rei mburse  
foster p a r e n t s  for losses so t h e y  are u s i n g  m o n e y  from the 
foster c a r e  line. However, the D e p a r t m e n t  n e v e r  knows w h a t  
the a mount  will be a n d  a lar ge loss will p l a c e  the 
De p a r t m e n t  at a disadvantage . W i t h  the p r o p o s e d  language, 
R i s k  M a n a g e m e n t  w o u l d  he lp p a y  the losses and h e l p  to 
assure  the* foster p a r e n t s  of b e i n g  covered.

N u m b e r  184

Rep. K o p o n e n  asks if this w i l l  be c o v e r e d  b y  R i s k  
Management. Mr. Burns repl ies in t he affirmative.

N u m b e r  187

Mr. H i t c h c o c k  states that the fiscal note  for the original 
bill was $450,000 b a s e d  on the broadness of H B  258 itself. 
H e  has no b a c k g r o u n d  as to h o w  m u c h  m o n e y  has b e e n  paid in
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the past for the losses. The $450,000 would cover the loss 
of one foster home per year out . 800,000 plus asso ciated
costs.

N u mbe r 221

Rep. Phillips asks Ms. S u mne r w hat she thinks of the 
pr o po sed language by the Department. Ms. S u m n e r  asks why  
the arbi trary number of $100 deductible. M o s t  of the 
d a mag es are small but on a r e g u l a r  basis. The $100 w o u l d  
cut down on the costs to the state but m ight not be fair to 
the foster parents. She is also con cerned w i t h  the 
"intentional misconduct" phrase. Foster c h i ldren do damage 
out of anger and frustration, but n.'w intentionally. She 
comments that when the state takes custody of a child, the 
state becomes the parent and parents are r e s p o n s i b l e  for 
their children.

Nu m b e r  272

Mr. Burns notes that the legislature can decide to c o v e r  
all the losses, but it w o u l d  be very expensive. Mr. 
Hi t c h c o c k  explains that an alternative w o u l d  be that the 
state pays the $100 deductible. This means that the state 
w o u l d  be p aying only for losses not covered b y  insurance. 
The fiscal note for this a lternat ive woul d be $290,000. If 
the state does not pay the $100 deductible, then the fiscal 
note w o u l d  be $150,000. Mr. H i t c h c o c k  agrees w i t h  Ms. 
S u m n e r  that most of the claims are small, b u t  the state
m u s t  be p r e pared to lose a home.

N u m b e r  321

Rep. Phillips asks if t he state c ould provide ins urance for 
over the $100 deductible and the parents have the o p t i o n  to 
get insurance for the first $100. Mr. H i t c h c o c k  replies 
that it w o u l d  be difficult  to price and w o u l d  be expensive.

N u m b e r  339

Rep. G r u e n b e r g  states that the second section of HB 258 has 
m a n y  ramifications. He suggests that H B  258 be s e p a r a t e d  
into two bills, and the second section is the m o r e
complicated. He would like to change the first section.
T h e  title w o u l d  be changed to "An A c t  rela ting to the civil 
l i a b ility of foster parents." T h e  phrase "withs t a n d i n g  
other provisions of law." Section 1 w ould s i mply say "A 
foster p a r e n t  is not liable for civil damages as a r e s u l t  
of acts or omissions by a m i n o r  p l aced in the care of a 
f oster parent u nder AS 47." He will have to t h i n k  about  
the rest of section one. Rep. Koponen comments that H B  258 
m a y  be referred to subcommittee. He also p o i n t s  out that 
the Department still needs a u t h orizat ion to reimburse.
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Rep. K o p o n e n  asks Ms. Yvonne Chase to testify on H B  241. 

N u m b e r  417

Ms. C hase explains that the d iffer ence in the two fiscal 
notes m e n t i o n e d  by Rep. P hillips is due t o  an error in the 
first note in the c a l c u l a t i o n  of personnel services. The 
e m p l o y e e s  were not upped a range. Ms. Chase states that 
the D e p a r t m e n t  is supportive of the concept and agrees that 
a b i a s  can o c c u r  if a p e r s o n  who licenses a home also 
i n ves tigates a compl aint again st it. However, she is 
c o n c e r n e d  about not a l l owing  people w h o  train and recruit 
to also investiga te b e cau se of t he diffic ulty of 
implementation. Ms. Chase b e l ie ves that this would be best 
h a n d l e d  b y  a d m i n i s t r a t i v e  p o l i c y  or regulation. She also 
p r o p o s e s  to require only people w h o  license a foster home 
not t o  investigate, so more staff w o u l d  be available to 
investigate. A l s o  the final outcome of the complaint would  
b e  s i g n e d  off b y  a regional manager.

N u m b e r  519

Rep. G r u e n b e r g  asks why four mo re investigators are needed. 
Ms. C h a s e  replies that in S o u t h e a s t  the pos itions wo uld be 
half-time, part in J u n e a u  and p a r t  in Ketchikan. Rep. 
G r u e n b e r g  states that he does not t h i n k  all the positions  
are justified. Ms. Chase respon ds that the people would be 
d o i n g  m o r e  than just investigating.

N u m b e r  571

Rep. H a n l e y  states that the concerns of the foster parents 
ne e d  to be a d d r e s s e d  or w e  w i l l  be faced w i t h  no foster 
p a r e n t s . Ms. C hase agrees and reitera tes that w h i l e  the 
D e p a r t m e n t  o p poses the spec ific bill, it agrees w i t h  the 
intent.

N u m b e r  609

Ms. S u m n e r  c o m me nts that she has a concern with just 
c h a n g i n g  a g enc y policy, b e c a u s e  the p ol icy then depends on 
w h o  is in the d r i v e r’s seat. She also points out that 
ex c e p t  for one area of the state, the same p ers on does 
licensing, t r a i n i n g  and recruitment, so it w ould not m a t t e r  
if t r a i n i n g  and r e c r u i t m e n t  w e r e  t aken out. She suggests 
t h a t  a p e r s o n  in a regional o ffice or in a ne ighb o r i n g  
office  c o u l d  do t h e  investigation.

N u m b e r  657

Rep. G r u e n b e r g  s u g gests  that t he langua ge in the curre nt 
HB 241 be s truck and r e p l a c e d  w i t h  the language p r o p o s e d  by 
the D e p a r t m e n t  so the bill w o u l d  read "A complaint filed
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w i t h  the department c onc erning a foster p a rent m a y  ba 
investig ated only by a p er son w h o  has not licensed the 
foster  h o m e  against w h i c h  a specific com pl a i n t  is filed." 
T h i s  w o u l d  be done w i thout  additio nal cost and the fiscal 
*'ote w o u l d  be zero. Rep. G r u e n b e r g  asks if Ms. C h a s e  w o u l d  
s u p p o r t  such a bill. Ms. Chase r e p lies in the affirmative. 
Rep. G r u e nberg  asks if Ms. S u m n e r  w o u l d  support it. Ms. 
S u m n e r  responds in the affirm a t i v e  if the i n v e s t i g a t i o n  was 
s i g n e d  off by the regional manager. Ms. Chase su ggests 
t h a t  t h a t  could be done in regulation.

TAPE ONE SIDE TWO 
N U M B E R  000

Rep. Gruen berg moves that the langu age m e n t i o n e d  above be  
ad o p t e d  in place of the original bill, t h a t  a zero fiscal 
note b a  submitted b y  the Department, and t h a t  a L e t t e r  of 
I ntent be included reg arding the regional manager. S ee ing  
no objections, Rep. Koponen so orders. Rep. K o p o n e n  states 
that the bill will be taken up t o m o r r o w  w h e n  t h e  c o m m i t t e e  
substitute, fiscal note, and L ett er of Intent are prepared.

Rep. K o p o n e n  brings HB 242 b e f o r e  the committee.

N u m b e r  023

Ms. Chase testifies that the D e p a r t m e n t  supports  H B  242 and 
the included fiscal note is the same as w a s  i n i t iall y given 
to the Senate for their SB 169. W i t h  the changes in SB 
169, the fiscal note for that bill is n o w  zero. T h e  S ena te  
CS g i v e s  additional time for c o m p l i a n c e  for the initial 
training. This appears in s e c t i o n  3 of CS SB 169. Ms. 
Chase continues that the specif ic n um ber of hours of 
t r a i n i n g  was also excluded and left u p  to the Department.

N u m b e r  059

Rep. H a n l e y  moves tha t the l a n guage in the CS for SB 169 be 
a d o p t e d  in a CS for HB 242. S e e i n g  no objections, Rep. 
Ko p o n e n  so orders. The comm ittee will approve the CS 
t o m o r r o w  when it is prepared.

N u m b e r  075

Rep. Ellis (who has rejoined the committee) reports that  
the H o u s e  Finance Co mmittee p a s s e d  out HB 157 as p r o p o s e d  
b y  the HESS Committee.

Rep. Ellis brings SSHB 50 b efo re the comm ittee and asks 
Rep. Zawacki to make his presentation. (Pause for a 
w i t n e s s  to be calle d on the teleconference.)
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N u m b e r  1.19

Rep. Z awack i , s t a t e s  that the p u r p o s e  of SSHB 50 is to allow 
t h e  Depart m e n t  of E d u c a t i o n  to be an interest ed party  in 
c h e c k i n g  the backg r o u n d s  of p e o p l e  w a n t i n g  teaching and 
a d m i n i s t r a t i v e  p o s i ti ons in A l a s k a ' s  schools. O n l y  five 
school d i s t r i c t s  have any p r o c e d u r e  for checking criminal 
records of n e w  applicants. N e w  appli c a n t s  w o u l d  be 
r e q u i r e d  b y  DOE to be fingerprinted. S S H B  50 woul d 
m a i n s t r e a m  the p r o c e s s  and w o u l d  p r o t e c t  the school 
children. Rep. Zawacki lists the follo w i n g  organizations 
w h i c h  s u p p o r t  S S H B  50: J u n e a u  School District, A K  Council
of School Administrators, State Board of Education, Dept, 
of Education, NEA-Alaska, A s s o c i a t i o n  of A laska School 
Boards, and the Cordova  C h a m b e r  of Commerce. Rep. Zawacki 
further m e n t i o n s  that Public S a f e t y  supports SSHB 50 and 
ha s  s u b m i t t e d  a fiscal n o t e  for about $18,000.

N u m b e r  169

Rep. H a n l e y  asks if the f i ngerprints w o u l d  be done on 
a p p l i c a t i o n  for c e r t i f i c a t i o n  r at her than applic a t i o n  for 
employment. Rep. Zawacki replies t h a t  is correct. He 
c l a r i f i e s  t h a t  the expense w o u l d  b e  incurr ed by Public 
Safety, n o t  the applicants. Rep. H a n l e y  asks who does tho 
actual b a c k g r o u n d  check. Rep. Zawacki r esponds th at either 
th e  federal g o v e r n m e n t  or the S t a t e  T r o o p e r s  w o u l d  do that.

Rep. Ellis asks Mr. J o h n  S auve to t e s t i f y  via 
t e l e c o n f e r e n c e .

N u m b e r  204

Mr. S auv e exp lains the f i n g e r p r i n t i n g  a n d  b a c k g r o u n d  check 
process.

N u m b e r  216

Rep. K o p o n e n  asks w h a t  o t h e r  classes  c 
are checked. Mr. Sauve r e p l i e s  that * 
cr i mi nal justice s ys tem are checked, 
drivers, etc.

Rep. Ellis asks Mr. Steve M c P h e t r e s  t 

Number 237

.blic em ployees 

.e involved in the 
:e a t t o r n e y s , bus

stify.

Mr. M c P h e t r e s  supports S S H B  50 b e c a u s e  it lps all school 
d i s t r i c t s  to hire profes s i o n a l  t e a cher s anc. ad ministrators 
in a c o o r d i n a t e d  and eff ic i e n t  manner.
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N u m b e r  2 5 8

Rep. H a n l e y  asks Mr. Sauve w h o  will a c t ua lly take the 
fingerprints. Mr. Sauve replies that the school d i s t r i c t  
c ould hire the local police, a p r i v a t e  s e c u r i t y  c o m p a n y  or 
s o meo ne on staff.

Rep. Ellis asks Elaine H op son to testify.

Nu m b e r  292

Ms. H o p s o n  e x p lains  that J u n e a u  has c o n t r a c t e d  w i t h  a 
p r iva te c o m p a n y  and requires the a p p l i c a n t  to pay $25 for 
the fingerprinting. She states that t e a chers are the 
co n d u i t  to tell authorities of c hild abuse. She sup ports  
S S H B  50 for t a k i n g  good finger prints is d i f f i c u l t  and time 
consuming. Ms. H o pson also points out th at c u r r e n t l y  sex 
o f f e n d e r s  can go to the 50 school d i s t r i c t s  w h o  do not 
r e q uire fingerprinting. S S H B  50 p r o vides for an eq uitable  
wa y  to c h e c k  all applicants.

N u m b e r  378

Rep. K o p o n e n  c o m ments that h e  hope s the school d i s t r i c t  
wiil als o use b a c k g r o u n d  checks on t h o s e  t hat h a n d l e  the 
finances.

N u m b e r  386

Rep. H a n l e y  expresse s surprise in the s u p p o r t  for 
f i n g e r p r i n t i n g  w h i c h  w as not e v i d e n t  seve ral years ago. 
People  saw it as an in frin g e m e n t  on t h e i r  rights. She is 
p l e a s e d  w i t h  t he support

N u m b e r  408

Rep. H u d s o n  asks if there is a s i m i l a r  p r o v i s i o n  for d a y  
care centers. Mr. S auve says t h a t  any o n e  w i t h  s u p e r v i s i o n  
ov e r  a m i n o r  w o u l d  be c o v e r e d  b y  SSHB  50.

N u m b e r  437

Rep. H u d s o n  m o v e s  that S SHB 50 b e  p a s s e d  out of c o m m i t t e e  
w i t h  indi vi d u a l  recommendations. S e e i n g  n o  objections,
Rep. Ellis so orders.

yep. Ellis notes for the r e c o r d  that  Rep. D o n l e y  was 
e x c u s e d  t o d a y  and that HB 201 will  be h e a r d  tomorrow.

N u m b e r  453

Rep. Ellis adjou r n s  the m e e t i n g  at 4:25 p.m.
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HOUSE HEALTH, EDUCATION A N D  S O CIA L SERVICES 
STANDING COMMITTEE 

April 23, 1987 
8:30 a.m.

MEMBERS PRESENT

Rep. Niilo Koponen, C o - C hair
Rep. J o h n n y  Ellie, Co -Ch a i r
Rep. Dave Donley
Rep. M a x  G r u e n b e r g
Rep. Alyce H anley
Rep. Bill Hudson
Rep. Randy Phillips

COMMITT EE CALEN D A R

HB 248 —  "An A c t  r e l at ing to adult basic education."

HB 242 —  "An Act r e l ating to the t r a inin g of foster
p a r e n t s . "

MB 258 —  "An A c t  r e l a t i n g  to the civil lia bility of, and 
liabi l i t y  insurance for, foster parents."

HB 241 —  "An A c t  p r o v i d i n g  for independent investigatio n  
of compl aints against foster parents."

HB 260 —  "An A c t  estab l i s h i n g  an excise tax on the sale of
smokeless tobacco; and pro vi d i n g  for an
e f f e ctive date."

WITNESS R E G I S T E R
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P.O. Box S 
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2841 DeBarr, #23 
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Box 7-741 
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PREVIOUS A CTION

HB 248; Date Page
04/06/87 (H) 746

04/06/87 (H) 746

A ctio n
Read the first time with  
referral(s)
HESS, Fina nce
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HB 258: Date
04/08/87 (H)

Page
776

04/08/87 (H) 776

HB 241: Date
04/03/87 (H)

Page
727

04/03/87 (H) 727

HB 242: Date
04/03/87 (H)

Page
727

04/03/87 (H) 727

HB 260: Date
04/08/87 (H)

Page
777

04/08/87
04/15/87

(E)
(H)

777
868

A c tio n
Read the first time with 
referral(s)
HESS, J u d i c i a r y

A c t i o n  
Read the first time wi th 
referral(s)
HESS, Finance

A c t i o n  
Read the first time with 
referral(s)
HESS, Finance

Ac t i o n  
Read the first time wi th 
referral(s)
HESS, Finance 
Cospon sor added: Navar; ?

A C TIO N N A R R A T I V E  
TAPE ONE SIDE ONE 
N UMBER 000

The m e e t i n g  of t he H o u s e  Health, E d u c ation and S cial 
Services was c a l l e d  to o r d e r  at 8:35 a.m. M e m b ers present 
were R e p r e s e n t a t i v e s  Ellis, Hudson, Phillips, Hanley, and 
Donley.

Rep. Ellis a n n o u n c e s  t h a t  there is a m e m o  in front of the 
members that is from h i m s e l f  and Rep. K o ponen to the chair 
of the H o u s e  F i n a n c e  Commi t t e e  reg arding bill s that we re in 
the H o u s e  HESS C o m m i t t e e  and are now in Finance. The memo 
will be sent this afternoon.

Rep. Ellis also a n n o u n c e s  that there is a p ropo s e d  
committee bill on the s u bj ect of optometry. U nle ss there 
are objections, it will be introduced t o m o r r o w  as a 
c ommittee bill.

Rep. Ellis furthe r states the resumes of J a c k  Ch enowith and 
Vince S p e r anza are b e f o r e  the committee a nd if there are 
any o b jections p l e a s e  let staff know b y  A p r i l  30. Rep. 
Phillips states t h a t  lie w o u l d  like to have c ommittee time 
to r e v i e w  the resumes and nominations.

Rep. Ellis notes t h a t  H B  204 will be b efore the committee 
tomorrow.

Rep. Ellis brings H B  260 b e f o r e  the committee.
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N u m b e r  0 5 9

Rep. Ellis c o m me nts that he introduced HB 260 b e cause of 
the social p r o b l e m  of c h i l d r e n  u sin g smoke less t o b acco  
t hroughout tins state. He w a s  also c o g n i z a n t  of the fiscal 
problems facing the state and HB 260 has a p o s i t i v e  fiscal 
note of a p p r o x i m a t e l y  $500,000. T h e  intent w o u l d  be to 
have the m o n e y  g o  into h e a l t h  p r o m o t i o n  programs.

Rep. Ellis notes t h a t  the c o m m i t t e e  substi t u t e  has two 
changes from the original bill. The CS adds p i p e  tobacco 
and cigars to be taxed, and p r o h ibits the t a x  on m i l i t a r y  
bases w h i c h  c o m p l i e s  w i t h  exist ing federal and state laws.

Rep. Ellis asks C a n d y  S c h l i f  to t e s t i f y  via teleco nference.

Number 108

Ms. Schlif says t h a t  the A l a s k a  N at ive H e a l t h  S e r vi ces 
favors K &  260. She states that  the u s e  of sm okeless  
tobacco is i n c r e a s i n g  about 11% each y e a r  s i n c e  1974. A 
national survey s h o w e d  t h a t  16% of the male s b e t w e e n  12 and 
25 years of age h a v e  used some form of s m o k e l e s s  t o b a c c o .
A  survey that w a s  d o n e  in A l a s k a  in 1986 shows t h a t  as 
nearly as m a n y  h i g h  school females are u s i n g  s m o k eles s 
tobacco p r o duc ts as school age males. B e t w e e n  25%-33% of 
high school s t u d e n t s  are u s i n g  smo keless tobacco. U s i n g  
smokeless t o b a c c o  is also c o m m o n  w i t h  v e r y  y o u n g  children. 
The length of p e r i o d  that t h e  c h i ldren w e r e  u s i n g  s mokeless  
tobacco ranged f r o m  1.3 y e a r s  for 3 y e a r  olds to 7.9 years 
for 18 year old femailes. The use of s m o k ele ss t o b a c c o  in 
Alaska is h i g h e r  t h a n  in o t h e r  states.

Ms. Schlif also r e p o r t s  that  43% of t he females and 45% of 
the males h a d  t r i e d  smokeless  t o bacco products, a nd m a n y  
knew the h e a l t h  r i s k s  involved. She supports the p r o v i s i o n  
in HB 260 th at h a s  the m o n e y  intended for h e a l t h  promotion.

Ms. Schlif s u g g e s t s  that t h e r e  be a c a m p a i g n  to i n form  
store w o r k e r s  of t h e  p e n a l t y  of s e lling t o b a c c o  to minors.

N u m b e r  189

Rep. Phillips asks if there is an age limit to w h i c h  
smokeless t o b acco p r o d u c t s  c an be sold over the counter.

Ms. Schlif r e s p o n d s  that a p e r s o n  m u s t  b e  16 y e a r s  of age. 
Rep. Phillips c o m m e n t s  t h a t  he does n o t  see h o w  H B  260 will 
help dete r p e o p l e  from  b u y i n g  smokeless tobacco. Ms.
Schlif answers t h a t  b y  inc rea s i n g  the cost w i t h  the e x cise  
tax, it w o u l d  d e t e r  children. A l s o  the funds from t h e  tax 
could be used to h e l p  educate the children. Rep. P h i llip s  
states that he t h i n k s  it is an e n f o r c e m e n t  p r o b l e m  r a t h e r  
than a tax c o l l e c t i o n  problem. Rep. Ellis r e i t e r a t e s  t h a t
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poople u n d e r  16 years old are most sensitive to price 
changes and can be deterred.

N u mbe r 221

Rep. H u dson asks if smokeless tobacco is habit forming like 
cigarettes. Ms.. S chlif responds, "Yes.'*

Rep. Ellis asks Mr. David Tones to testify via 
t e l e c o n f e r e n c e .

N umber 227

Mr. J ones  favors HB 260 b e cause the use of smokeless 
tobacco is a l a r m i n g l y  high in Alaska. Evidence shows that 
smokeless t o b a c c o  can cause c a ncer in humans e s p e c i a l '1 ' in 
the mouth. A l s o  us ers of smokeless tobacco can be more 
s usceptible  to tumors in the upper digestive track. There 
are c a r c i n o g e n s  in smokeless tobacco. Smokeless t o bacco  
can also cause o t h e r  mouth diseases, wh ich can lead to 
c a nce r later on. A f f e c t  on teeth by use of smokeless 
tobacco are unconfirmed. Mr. Jones urges that the tax 
m o n e y  be d i r e c t e d  to the Department j t  He alth and Social 
Services.

Rep. Ellis asks Dr. Anne M o r r i s  to testify via 
t e l e c o n f e r e n c e .

N u m b e r  304

Dr. M o rr is suppo r t s  the p r o p o s e d  changes to H B  260 that 
w o u l d  add pipe t o b a c c o  and cigars to the bill. Pipe and 
cigar smokers h a v e  h igh er d e a t h  rates than nonuse rs t hough 
n ot as h i g h  as cigar e t t e  smokers. Pipe and c i g a r  smoke 
have m a n y  of the same h a r mful chemicals as c i g a r e t t e  smoke, 
and are p o t e n t i a l l y  carcinogenic. Dr. Morris c o m ments that 
the p u b l i c  p e r c e p t i o n s  is t h a t  pipes, cigars a n d  smokeless 
tobacco are safe substi t u t e s  to cigarettes and suggests 
that t h e i r  use w i l l  increase as the ban on cigare ttes 
increases.

N u m b e r  358

Rep. Ellis not’*'** fr -.he r e c o r d  that Rep. K o p o n e n  has 
joined the cr

Rep. Ellis asks Mr. Hal Post  to t e stify via teleconference. 

N u m b e r  364

Mr. Post s u p por ts H B  260 b e c a u s e  an excise t a x  will be a 
deterrent. He sugg ests th at the amount cf the t a x  be 
increased to $0,015 p e r  0.1 oun ce or 18 cents p e r  p a c k a g e  
so that t h e  state t a x  per p a c k a g e  will be h i g h e r  than
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cigarettes. Mr. Post notes that since t her e is no federal 
tax on s m o k e l e s s  t o b acco like there is on c i g a r e t t e s , the 
smokeless tobacco  tax needs to be higher to adequat ely 
d i s c o u r a g e  its use.

Mr. Post s u p p o r t s  the p r o p o s e d  committee s u b s t i t u t e  that 
would add pipe  t o b a c c o  and c i gar s to be taxed. He also 
supports the repor t i n g  requirement, and b e l i e v e s  that all 
Alaskans s h o u l d  kno w about the use of t o bacco in Alaska.

Mr. Post s u g g e s t s  that all sellers  of t o bac co be required  
to hang signs  t e l l i n g  of the prohibition of s e l l i n g  tobac co  
to minors.

Nu m b e r  429

Rep. Ellis notes that Rep. G r u e n b e r g  has j o i n e d  thte 
c o m m i t t e e .

Rep. Ellis asks Ms. Bonnie  R a p oport to t e stif y via 
teleconference.

N umber 434

Ms. R a p o p o r t  repo rts that she has received a two y e a r  
h e a l t h  e d u c a t i o n  g r a n t  for d e v e l o p m e n t  of p u b l i c  
infor m a t i o n  and m a t e r i a l s  on t h e  issue of s m o k e l e s s  
tobacco. T h e  d e m a n d  for the mat erials has b e e n 
overwhelming. Ms. R a p o p o r t  notes that m a n y  c h i l d r e n  get 
s mokeless t o b a c c o  from o t h e r  p eople and s u g g e s t s  t h a t  the 
m o n e y  from the tax be m a n d a t e d  to be used s p e c i f i c a l l y  for 
p r e v e n t i o n  and e d u c a t i o n  purposes. Ms. R a p o p o r t  supports  
H B  260.

N u m b e r  571

Rep. Ellis e x p l a i n s  that it is uncon s t i t u t i o n a l  to dedi cate 
funds for a s p e c i f i c  purpose. H e  also m e n t i o n s  t h a t  the 
o ther ideas t h a t  h a v e  b e e n  s u g g ested in t e s t i m o n y  will be 
i n c o r p o r a t e d  in o t h e r  legislation.

N u m b e r  606

Rep. H u d s o n  asks if p e o p l e  w h o  u s e  chewing t o b a c c o  also use 
drugs. Ms. R a p o p o r t  r e plies t h a t  she knows of no 
statis t i c s  t h a t  shows a n y  c o r r e l a t i o n  one w a y  o r  t h e  other. 
U s u a l l y  though, the use of o n e  substance leads to u s e  of 
o ther substances. Rep. H u d s o n  comments t h a t  d e t e r r i n g  the 
u s e  of t o b a c c o  also needs to be tied to g o o d  nutrition.

Rep. Ellis asks Mr. R o d m a n  W i l s o n  to t e s t i f y  v i a 
t e l e c o n f e r e n c e .
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N u m b e r  6 4 9

Mr. Wilson c o m ments that one study has shown that 
two-thirds of the 8 and 9 y e a r  olds who use smokeless 
tobacco go o n  to use cigarettes later. Mr. W i l s o n  notes 
that blood p r e s s u r e  is elevated in persons w h o  use 
smokeless t o b a c c o  and it is addictive.

Mr. Wilson su ggests that the intent language in HB 260 be 
stronger by saying that it is the desire of t h e  leg isl a t u r e 
to use the t a x  money for h e a l t h  promotion a n d  educ ation 
purposes. H e  asks if there is any way c o n s t i t u t i o n a l l y  to 
funnel some of the mone y to communities.

Mr. Wilson summarize s by saying that he b elieves that the 
use of t o bacco and mar ijuana should be p r o h i b i t e d  b y  anyone 
under the a g e  of 21, w h i c h  is the law for alcohol. He also 
suggests t h a t  the selling of tobacco should b e  limited to 
certain types of stores or pharmacies.

Rep. Ellis asks Mr. Neal C oo per to testify v i a  
teleconference.

N u m b e r  740

Mr. Neal C o o p e r  is repr es e n t i n g  the tobacco m e r c h a n t s  in 
Anchorage.

TAPE ONE S I D E  TWO 
NU M B E R  000

Mr. Cooper s tates  that his m e r c h a n t  organizati on deals w i t h  
a legal s u b s tance  and do not knowingl y sell t o  any minor.
H e  notes t h a t  t a x ation is to raise revenue n o t  to 
discourage u s e  of a legal substance. If the c o m m i t t e e  
wa n t s  to d i s c o u r a g e  the use of smokeless tobacco, he 
suggest that H B  260 be d e s t r o y e d  and another b i l l  c r eated  
that would a b o l i s h  the use of smokeless tobacc o in 
A n c h o r a g e .

Mr. Cooper a g r e e s  that the use of smokeless t o b a c c o  is 
a bused by c h i l d r e n  and will fight to not sell it to any one 
u n d e r  age.

Mr. Cooper s t a t e s  tha t t a x a t i o n  in this time of e c o n o m i c  
h a r d s h i p  w i l l  not do busines s any favors. A  lot of p e o p l e  
will purchase the product, "Outside,'’ which w i l l  not help  
business at all.

Rep. Ellis a s k s  Mr-. Greg R ay to testify via te leco n f e r e n c e .
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N u m b e r  0 2 7

Mr. R a y  supports H B  260. He also supports a d d i n g  p i p e  
tobacco and c i g a r s  to the bill. Mr. Ray would like t he tax 
to be one and a h a l f  cents for the smokeless tobacco. He 
urges that the i n tent language be m a d e  stronger. Mr. Ray
feels that the e x e m p t  language is confusing and should be
taken out.

Rep. Ellis asks Ms. Debo rah W i l l i a m s  to testify via 
t e l e c o n f e r e n c e .

N u m b e r  057

Ms. Williams f a v o r s  HB 260 and the proposed c o m m i t t e e  
substitute. S h e  notes that every witness today t e s t if ied 
to the health p r o b l e m  of toba cco in Alaska. Ms. W i l l i a m s  
states that A l a s k a  cannot afford the health cos ts 
associat ed w i t h  t o bacco and the co st is a social cost.
House Bill 260 is not the total answer, but it is an
important first step.

Ms. Williams r e i t e r a t e s  that increas ing the p r i c e  of 
tobacco  does d e t e r  use. W i t h  cigarett e taxes, a 10% 
increase in c o s t  a 4% overall drop in consumption, a n d  a 
14% d r o p  in c o n s u m p t i o n  b y  teenagers. Ms. W i l l i a m s  points 
out t h a t  28 s t a t e s  tax one or m o r e  of the a l t e r n a t i v e  forms 
of tobacco. T h e  bill will also indicate how m u c h  t o b ac co 
is sold in Alaska.

Ms. Williams r e p o r t s  that last n i g h t  the Health and H u m a n  
Services C o a l ition p a s s e d  a resol u t i o n  that e n d o r s e d  taxing  
the alternative forms of tobacco. T h e  resolution will be 
sent to the committee.

Rep. Ellis asks Mr. Royce W e l l e r  from the Depart m e n t  of 
Re venue to testify.

N u m b e r  124

Mr. Wellei: s tat es that the Dept, of Revenue s u p po rts H B  
260. Mr. W e l l e r  suggests three chan ges to HB 260. The 
first is to add l a n gua ge that will h a v e  the n e w  t a x  levied 
in the same m a n n e r  as the cigarette tax, AS 4 3 . 5 0 . 0 1 0  - 
43.50.180. T h i s  w o u l d  m a k e  it uniform. The s e c o n d  change  
is to add l a n g uage that w o u l d  p r o h i b i t  the tax of products  
on m i l i t a r y  bases, w h i c h  is identical to AS 43.40.090(c). 
The t h i r d  change w o u l d  be to require licensing of sellers 
of n o n - c i g a r e t t e  type products. The seller of c i g a r e t t e s  
are alrea dy r e q u i r e d  to be licensed.
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N u m b e r  1 5 1

Rep. G r u e n b e r g  states that t hose are e x c e llent suggestions 
and v o l u n t e e r s  to w o r k  on m a k i n g  the changes to HB 260. He 
suggests also that perhaps t h e  license fees c o u l d  be 
raised.

N u m b e r  174

Rep. G r u e n b e r g  states that t h e r e  is an e m e r gency r e g a r d i n g  
a bill by the a d m i nistration that will be read across 
today. U s u a l l y  the bill w o u l d  go first to the HESS 
Committee. The bill says that a b o r o u g h  m a y  c o l l e c t  tax on 
food stamps and vouchers u n d e r  the W I C  program. Rep. 
G r u e n b e r g  asks if it is okay to w aiv e the HESS commit tee 
referral on this bill, and h a v e  it go d i r e c t l y  to Finance. 
Rep. Phill i p s  objects.

N u m b e r  198

Rep. G r u e n b e r g  reports that H B  248, the adult basi c 
e d u c ation  bill is n o t  n e c e s s a r y  since the p r o v i s i o n s  in the 
bill are a l r e a d y  in statute. There is a memo from  the 
c o m m ittee to the S p e a k e r  e x p l a i n i n g  w h y  the c o m m i t t e e  will 
n ot be p a s s i n g  out H B  248. Rep. G r u e n b e r g  moves that the 
c o m m ittee  a ccep t the memo and the a t t a c h e d  l e t t e r  from 
Steve Hole from the Dept, of E d u c a t i o n  and send t h e m  b o t h  
to the Speaker. Seeing no objections, Rep. El lis so 
orders.

Rap. Ellis br ings H B  258 b e f o r e  the c o m m ittee a n d  asks Ms. 
Lydia J o n e s  to t e s t i f y  on b e h a l f  of Rep. Martin.

N u m b e r  227

Ms. J o n e s  states that foster parents a re c o n c e r n e d  that 
w h e n  a foster child causes d a m a g e  to t h e i r  or a ne ighb o r ' s  
property, that  the foster p a rents are responsible. The 
f oster p a r e n t s  h a n d b o o k  states that  l i a b ility insurance is 
p r o v i d e d  to all foster fa milies t h r o u g h  the D i v i s i o n  of 
R i s k  Management. The in surance is to p r otect the p a r ents  
f r o m  any legal action. H o w e v e r  in a 1986 audit  of DFYS, a 
g r a y  area was dis cov e r e d  in that foster parent s m a y  not 
a lways be shielded from liabil ity in t h i r d  p a r t y  claims.
Rep. M a r t i n  felt it was time that the foster p a r e n t s  are 
protected, and the state s h o u l d  share in the r e s p o n s i b i l i t y  
for the children. House Bill 258 w o u l d  r e quire the state 
to p r o v i d e  lia bility insuranc e against legal action.

Rep. Ellis asks C o m m i s s i o n e r  M u n s o n  to testify.
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N u m b e r  2 7 9

Ms. M u n s o n  explain s that H B  258 pr ovides three things.
First it p r o vides p r o t e c t i o n  to the foster parents from 
a ction a g a i n s t  the foster parents for acts of the child. 
Secondly, it also provi d e s  p r o t e c t i o n  for foster parents 
from h a r m  t h a t  m a y  come t o  the child as a result of 
n e g l i g e n c e  of the foster parents. Thirdly, it provides 
c o m p e n s a t i o n  for the foster p a r e n t  for d amage to their home 
or p o s s e s s i o n s  that m a y  r esult from the m i s c o n d u c t  of the 
foster child.

Ms. M u n s o n  notes that the fear that a fo ster parent m a y  be 
at risk is v e r y  w i d e  spread. However, the Depart ment is 
not awa re of any instance of an action t a k e n  against the 
foster p a r e n t  w h e r e  the state  has not d e f e n d e d  the foster 
p aren t o r  p r o v i d e d  the compensation.

Ms. M u n s o n  states that in regards to the p r o t e c t i o n  from 
negligence, the D e p a r t m e n t  w o u l d  s u p port a dding state 
e m p l oyees  to t h a t  provision. This w o u l d  shift the b urden  
from the foster p arent and from the individual who p l aced 
the c h i l d  in the home to the state. However, this w o uld 
n ot p r o t e c t  the p e r s o n  from gross negligence. Costs are
a t t a c h e d  to shift i n g  the b u r d e n  to the state.

N u m b e r  332

T he D e p a r t m e n t  opposes the c o m p e n s a t i o n  to damage s to house 
or possessions. The state could p u r c h a s e  t h r o u g h  R i s k  
M a n a g e m e n t  the h o m e  o w n er's p o l i c y  for e v e r y  foster home. 
T h e r e  is a q u e s t i o n  as to w h e t h e r  the p o l i c y  would cover 
the risk. Ms. M u n s o n  admits that foster c h i ldren do cause 
m o r e  d a m a g e  t h a n  r e g u l a r  children. The D e partment is 
c u r r e n t l y  t r y i n g  to c o m p e n s a t e  foster p a r e n t s  for this kind 
of damage, b u t  it is a h a p h a z a r d  p r o c e s s  a n d  is 
unsati sfactory. The D i v i s i o n  of R i s k  M a n a g e m e n t  c ould also 
act as an insurer r a t h e r  t h a n  b u y i n g  the policies.
However, it is d i f f i c u l t  to k n o w  h o w  m u c h  to fund this
since it is h a r d  t o  k n o w  the level of claims.

N u m b e r  393

Ms. M u n s o n  admits that t h e r e  are p r o b l e m s  in each of the 
t hree areas, b u t  some of it is a p e r c e p t i o n  p r o b l e m  in that 
p e o p l e  feel that they are m o r e  at r i s k  t h a n  they  are 
c o m f o r t a b l e  with. T h e y  w a n t  s t a t u t o r y  protection.

Rep. Ellis asks M i r i a m  S u m n e r  to t e s t i f y  v i a  
t eleconference.
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N u m b e r  4 1 2

Ms. S u m n e r  states that foster p a rent s are p a r t i a l l y  
reimbu rsed for costs, but those costs d o  not c o v e r  any 
po s si ble legal action t h a t  m i g h t  occur, or toward damages. 
Ms. S u m n e r  c laims that l i a b i l i t y  insurance for foster  
parents is no l onger  available. She says that p u r c h a s i n g  
home or car insurance for f o s t e r  p a r e n t s  is not a viable 
a l t e r n a t i v e  b e c a u s e  the foster c h i l d  is not v i e w e d  as part 
of the family or as a visitor, so the c laim s are denied.
Ms. S u m n e r  recom mends that there be s t a t u t o r y  a u t h o r i t y  so 
that DFYS can r e i m burse foster parents. Secondly, she 
s uggests that a line item in the b u d g e t  be set s p e c i f i c a l l y  
for this purpose.

Rep. Ellis asks J o l a n d a  C o o k  to t e s t i f y  via teleconference. 

N u m b e r  522

Ms. C o o k  asks if the l i a b i l i t y  in surance co verage extends 
only t oward the state or to all foster children.

N u m b e r  550

Rep. H u d s o n  states t h a t  h e  b e l i e v e s  tha t H B  258 is g o i n g  in 
the w r o n g  d i r e c t i o n  in t h a t  the D i v i s i o n  of R i s k  M a n a g e m e n t  
can take care of the concerns. Rep. K o p o n e n  s u g g e s t s  that 
a r e p r e s e n t a t i v e  from the D i v i s i o n  of R i s k  M a n a g e m e n t  be 
p r e s e n t  at the next h e a r i n g  of the bill.

Rep. Ellis asks K a t h y  S p u r g e o n  to t e s t i f y  via 
teleconference.

N u m b e r  574

Ms. S p u r g e o n  r e i t e r a t e s  Ms. S u m n e r ' s  testimony, and she is 
c o n c e r n e d  about the l a c k  of l i a b i l i t y  insurance.

N u m b e r  594

Rep. E l l i s  s ta tes that H B  241 a n d  H B  242 will be h e a r d  on 
M o n d a y .

N u m b e r  611

Rep. Ellis adjou r n s  the m e e t i n g  at 10:00 a.m.
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Outline of chang es to C S H B  178 (HESS) in CSHB 178 (L&C)

1. Expands i n d e m n i t y  to all uninsured, n o n -punitiv e c i v i l  
damages related to foster care of children. Sec. 2 , p. 1, 
line 25 page 6, line .

2. Changes c o v e r a g e  of the bill to out-of-home care p r o v i d e r  
w h i c h  is d e fin ed to include all t h o s e  out-of-home care 
providers of c h i l d r e n  in state custody. T h r o u g h o u t  Def. p. 3, 
line 4.

3. Changes r e i m b u r s e m e n t  for p r o p e r t y  damage section  to 
require that foster p a r e n t s  d o c u m e n t  that the loss w a s  c a u s e d  
b y  the child and file a report w i t h  law enforcem ent if t h e  
department requires. O c c u r s  while t h e  minor is u n d e r  t h e  
case. P. 2, line 27(c).

4. Limits i n d e mnity and r e i m b u r s e m e n t  for d a mages c a u s e d  and 
civil actions that arise from activiti es of t h e  child d u r i n g  
the period w h i c h  t h e  c h i l d  was c o m m i t t e d  to t h e  foster p a r e n t s  
care. Occurs w h i l e  t he m i n o r  is u n d e r  the care. P. 1, 1. 28 
and p. 2, line 29.

5. Repeals AS 34.50.020(b), e x i s t i n g  law which p r o v i d e s  state 
and out-of-home care p r o v i d e r  i m m unity for p r o p e r t y  d a m a g e  
caused by foster children. Sec. 3, p. 3, line 12.

6. Provides that t h e  sta te m a y  seek reimbursement from 
out-of-home care p r o v i d e r s  w h e n  the state p r o vides 
indemnification for d a ma ges caused b y  the out- of - h o m e  c a r e  
providers' willful or intentional misconduct. P. 2, line 
10 » (c)".

7. Amends i nsurance statutes to p r o h i b i t  d i s c r i m i n a t i o n  
against ou t-of-home care p r o v i d e r s  in sale of h o m e  o w n e r  and 
home fire/accidental loss p o l i c i e s  a n d  prohi b i t  w r i t i n g  d a m a g e  
c a u s e d  by foster c h i l d r e n  out of t he coverage such p o l i c i e s  
provide. Section 1, p. 1, line 12.

8 . Gives the state the r i g h t  to d e f e n d  the out-of-horae c a r e  
p r o v i d e r  against c l aims w h e r e  the state must provide 
indemnity. P. 2, line 5(b).
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, 4 HOUSE COMMI TTEE REPORT
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D a t e  Referred: Febr uary 15, 1989 FURTHER REFERRA LS: L A B O R  & COMMERCE

» J U D I C I A R Y
D a t e  o f  C o m m i ttee Action: // / U y£>

T h e  HEALTH. E D U C A T I O N . & S O C I A L  SERVICES C o m m i t t e e  c onsidered: HB 178

H O U S E  B I L L  NO. 178 [TORT LIABILITY R E L A T E D  T O  F O S T E R  CARE]
"An A c t  r e l a t i n g  to civil l i a b i l i t y  and u n i n s u r e d  p r o p e r t y  losses related 
to f o s t e r  children."

R E C O M M E N D S :

c X

t x
c

[

c

u

r e p l a c i n g  with C S  Affi 178 [^ £ 5 5 ]
the a ttached amendment(s) 

d o  pass 

d o  not pass 

no r e c o mmend ation 

indiv i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  referral to the

A D O P T S : l etter of intent

[ ] the same title
[ new title

Co m m i t t e e
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[)( ] fiscal impact

[ ] zero fiscal note

[ ] zero w i t h  analysis
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[ ] fiscal note(s) published:

[ ] zero fi scal notes(s) published:

S I G N I N G  DO PASS: S I G N I N G  O T H E R  T H A N  DO PASS:
(Do N o t  Pass, N o  Recommendation, Amend)
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Continuation of Fiscal Note Analysis for CSHB 178 (HESS)

This bill provides for the protection of foster parents against loss or damage 

to tangible property-owned by the foster parent if the loss is not covered by 

insurance. The protection provided is excess of  $100.00 ($100.00 deductible) 

per incident, without limitation, and is "all risk," covering fire, theft, 

vandalism, or any other type of damage allegedly caused by the foster child. 

Tangible pro pe rt y includes dwellings, money, jewelry, electrical appliances, 

furniture, plants, automobiles, etc.--any real or personal property-owned or 
in the c u st o dy  of the foster parent.

This c o mm it te e substitute further expands the fiscal impacts estimated for the 

previous bill version by extending the indemnification commitment to all 
"out-of-home care providers."

The bill a lso repeals the statute which provided civil immunity for the acts 

of the minors in a foster, receiving or detention home. Given the new 

indemnification commitment, the state may be held responsible to pay for 

damages if no insurance protection is available.

Also, with loss of immunity the State and the foster parent may be exposed to 

subrogation action on behalf of the insurance companies. In other words, the 

State may have to reimburse insurance companies who have paid for damages 
caused by the foster child. Such losses may include a burned home, stolen 

jewelry or a ny type of public liability caused by the child.

We have no actual loss statistics in order to project the State's estimated 

loss costs, however, we are advised that there are currently approximately

3,000 positions for foster care children in foster homes or residential care 

facilities, we have estimated average loss of $300 per foster child. Our 

projections are based on the increased indemnification commitment as well as 
an escalated responsibility for third party c l a i m s .

Since all Risk Management funding is collected through Reimbursable Services 

Agreement (RSAs) from the agencies, this r equest would be added to the 

Department of Health and Social Services insurance RSA billing from the 
Division of  Risk Management.

4/9K1/012305-0/?. Paae 2 of  2



STATE OF ALASKA
1990 LEGISLATIVE SESSION

B i l l  V e r s i o n :  cs h b  17a (hess)

Pub 1 i s h  Da te :

FISCAL NOTE
REQUEST:____________________________________ ____________________________________

»  a

Revision Date:_________________________  Agency Affected: Administration

1 itie: An Act relating to Indemnity of BRU I Risk Management______________

.fe3.£or...E&£3P.t$i______________________________ ________________________________________
Sponsor:HESs_____________________________ Components:________________________

Requestor: Labor and Commerce*______________ _____________________________________________

O P E R A T I N G F Y  01 EY 9 2 " F Y  i f F Y  9 4 r F Y  0 5 FY 05 ' ■

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

CRANTS, CLAIMS

MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

900.0 900.0 9C0.0 900.0 900.0 900.0

0 0 0 0 0 0
T O T A L  OPERATING 900.0 900.0 900.0 900.0 900.0 900.0

T m m :

REVENUE

FUNDING: (Thousands of Doll ars)

CENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 900.0 900.0 900.0 900.0 900.0 900.0

TOTAL 900.0 900.0 900.0 900.0 900.0 900.0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

A N A L Y S I S : (Attach a separate page if necessary)

This fiscal note Is very difficult to estimate since the possible loss exposures are "open ended" 

on over 800 foster homes plus 35 residential facilities and past claims experience detail is 

lacking. The attached explains the reasoning used in arriving at the fiscal note estimate.

Phone: »65-2i80 

D a t e :

Pat

Dis tr ib ut io n (by preparer): 

Le gislative Finance 

Le gislative Sponsor 

R equestor

Office of Management and Budget 
Impacted Agency(ies)

Rev: 11 /8 9

Page j of i___

4/9K1/012305-0/1&2

Prepared by: Donald j 

Division : Risk Manaqemela q e m e p t__________

A ppr ov ed  by C o m m i s s i o n e d  Fran^'^'f^Ba^ler"

A g e n c y :__ Department of Admini stration"



STATE OF ALASKA
1990 LEGISLATIVE SESSION

BILL VERSION: CS HB 178
PUBLISH D A T E : ____________

R E Q U E ST :
FISCAL NOTE

Revision D a t e : ------     . A gencyA ffected: C om merce & Economic Dev
T id e : to A c t  relating to civil l i a b i l ity n n n -  Insurance---------- ----- -
and uninsured property losses related to foster cTTil'dren ----------------—

S ponsor: HESS doamittee"_________
House T a b o r  & Commerce

C om ponen ts: — Q p en at.ln n .T

E X P E N D IT U R E S/R E V E N U E S: (Thousands of Dollars)

OPERATINO FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATINO 0 0 0 0 0 0

CAPITAL | 0 0 0 0 L j l _ 2___

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

... 0--------
U 0 0 ...... ------Q_ — Q______

P O SIT IO N S:

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 Q

ANALYSIS : (Attach a separate page if necessary) No fiscal impact in FY 90.

The bill does n ot  impact the division.

Prepared b y : 
Division : _

Jo a n Brown, Administrative Officer 
insurance

P h on e: ____ 4 6 5 -2 5 9 7

A p p r o v e d b t C o m m i s s i o n e r : Larry Mercul _______________
Aoencv• De pa rtm en t o F T o m m e r c e  & Economic Development

U H

A gency:

Distribution (by preparer) :  
Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget 
Impacted Agency(ies)
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Committees

t  CM  H A IM . H O I  S I  JU D IC IA R Y

V IC E - i I I  \ I R .  H O U S E  L A B O R  A N D  C O M M E R C E

H O U S E  H E  A I I I I .  E D U C A T IO N  
A M )  M U  I \ L  S E R V IC E S

State of Alaska

■ «* ——• —..*i

• V ? * y

Representative Max F. Gruenberg, Jr.
District 11 

Spenard, Upper Midtown Anchorage

P  O  B O X  V 
J U N E A U .  A L A S K A  99811 

(907)465-4712 
465-4968/4986 

( S E S S IO N )

914 C L A Y  C O U R T  
A N C H O R A G E .  A L A S K A  99505 

(907) 276-6844

M E M O R A N D U M

TO: Members of the HB 178 Working Group

FRCM: Max Gruenberg 

DATE: March 7, 1990 

RE: Soliciting cccnments on proposed draft of HB 178.

I would very much appreciate it if you would review the enclosed draft
of HB 178. I have identified seme problems areas with the draft as 
written, but I think this is a good starting point from which to start 
discussion on the bill.

Please contact ne or my staff attorney Mark Handley at A65-!*968 if you
have any questions or comments by 5:00 p.m. Monday, March 12.

Thank you.



I

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

4. 4.

WORK DRAFT WORK DRAFT WORK DRAF

6- 07 5 2D

Lauterbacl
2/ 10/90

Or iginal sponsor(s): H E S S  Committee

IN THE HOUSE

CS F O R  HOUSE BILL NO. 178 ( )

IN T H E  L E G I S L A T U R E  OF THE S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BILL

For an Act entitled: "An Act r e l a t i n g  to l i a b i l i t y  and insurance for acts

or omissions of or h a r m  to c h i l d r e n  in the cu stody of 

the state; a nd  pr o vi di ng for an effecti ve  date."

BE IT EN ACTED BY THE L E G I S L A T U R E  OF THE STATE OF AL ASKA:

* Section 1. AS 21 .3 6.090(c) is amended to read:

(c) A p e r s o n  m a y  not m a k e  or perm i t a r b i t r a r y  or unfair d i s­

criminati on  b e t w e e n  insureds or p roperty  h a v i n g  like insuring or risk
I

ch aracteristics, in the p r e m i u m  or rates c h a r g e d  for a policy or 

con tract of proper ty , casualty, surety, marin e,  w e t  marine or t r a n s­

portat io n insurance, or in the dividends or o t h e r  benefits  payable on 

the insurance, or in the s e l e c t i o n  of it, or in a ny  other of the terms 

and conditions of the insurance. A r b i t r a r y  or u n f a i r  disc rimination 

I pr oh i bi t ed  u n d e r  this s u bs ec t io n  includes c o n s i d e r a t i o n  of the pres-

e n c e \ o f foster■ child r e n  in a home as b e i n g  a d i f f e r e n t  risk charac-
li-

teristic than the p r e s e n c e  of natural c h i l d r e n  in a home in relation

to pr op erty or c a s u a l t y  i ns ur a nc e  of a f oster pa rent. \

Sec. 2. AS 6 7 .35 is am ended by adding n e w  se ct ions to read:

Sec. 67 .3 5 .1 1 0.  I N D E M N I F I C A T I O N  OF F O S T E R  PARENTS. (a) The 

state shall i n d e m n i f y  a f os t er  parent, a state employee, and a rep­

resen tative of the state for u ni n su re d civil da ma ge s that are a result

of

(1) ac ts  or o m i s s i o n s  by a foster c h i l d  that occur while 

tho child is u n d e r  the care -of £4vs-tar p a r e n t  u n d e r  this title; or

(2) n e g l i g e n t  acts or omissions by the f o st e r parent, state

- 1 -  C S H B  1 7 8 (  )
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employee, or r e p r e s e n t a t i v e  of the state that result in harm to a

foster child placed in the care of the foster parent u n d e r  this title 

if the acts or om is sions o cc ur  w h i l e  the child is under the care of 

the foster parent.

(b) This section does not a p p l y  to civil damages that are a

res ul t of wilful or in te n t i o n a l  m i s c o n d u c t  of a foster parent , state

employee, or r e p r es e nt a ti v e of the state.

(c) For purposes of i n d e m n i f i c a t i o n  for damages for h a r m  to the

foster child caused by an act or o m i s s i o n  of the foster parent o c c u r­

ring while the foster child is in the foster parent's care u nder this 

title, "intent io na l m i s c o n d u c t  of a foster parent" under (b) of this 

s ec ti on  includes int e nt i on al l y a l l o w i n g  a foster child to eng ag e in an 

ac ti v it y  proh ib it ed by the d e p a r t m e n t  in regulations a d o p t e d  u n d e r  (e) 

of this section.

(d) N o t w i t h s t a n d i n g  AS 0 9 . 1 7. 0 80 (d ) , the state is liabl e for

full civil damages for ^ e r s o n a l  i n j u r y  to a foster child u n d e r  (a)(2) 

of this section if the in jury is the r esult of i n te nt i on a l m i s c o n d u c t  

of the foster parent as d e s c r i b e d  in (c) of this section. The state 

m a y  seek i nd e mn if i ca t io n  from the f os te r  parent for da mages it pays

u n d e r  this subsection to the extent that the foster pa re n t' s  i n t e n­

tional m i sc o n d u c t  c on tr i b u t e d  to the child' s injury.

(e) The d epartme nt  shall by r e g u l a t i o n  sp ec if y ac ti v it i es  in 

w h i c h  a fost er child m a y  not engage. The regulations mus t be det ailed 

in nature, sp ec ifically d e s c r i b i n g  or n a m i n g  the p r o h i b i t e d  activity.

Sec. 67.35.120. U N I N S U R E D  P R O P E R T Y  LOSS. (a) Su bject to (c) of 

this section, the d i v is i on  of r i s k  ma na gement,  D e pa rt m en t  of A d m i n i s­

tration, shall rei mb u rs e  a lic en s ed  f oster  parent: for the u n i n s u r e d

— — ----M 1
loss or, or uninsur ed  d a m a g e  t o  , x a n g i o i e  p r o p e r t y  - t n u n n .  -lttc x a w  r u i .  

cont r ol  of a foster p ar e nt  to the ext en t that the loss or damage 

C S H B  178( ) -2-
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exceeds $100 if the loss or d a ma ge  resulted from the m i s c o n d u c t  of a 

child in the custod y of the s ta te  who was placed in the ca r e  of the 

foster parent under this title.

(b) Under the c on di t i o n s  de sc ribed in (a) of this s e c t i o n  and

subject to (c) of this section, the divis io n of risk m a n a g e m e n t  may 

r ei mburse a foster pare nt for an uninsu re d loss or u n i n s u r e d  damage 

that does not exceed $100.

(c) In order to be r e i m b u r s e d  under (a) or (b) of this section, 

the foster parent shall pr o vi d e evi dence satisfactory to the d i v i s i o n  

that the loss or damage was c a u s e d  by an act or o m i s s i o n  of the child 

that occurred while the child wa s in the custody of the f oster parent. 

Be fo re  r e imburs in g a foster p a r e n t  under (a) or (b) of this section,

the division may also re qu ir e the foster parent to r ep or t  the loss or 

d am ag e  to appropriate law e n f o r c e m e n t  authorities.

* Sec. 3. AS 34.50.020(b) is repealed .

* Sec. 4. The Depar tm ent of  H e a l t h  and Social Services sha ll n o t i f y  the

r e v i s o r  of statutes and the l i e u t e n a n t  governor in w r i t i n g  w h e n  it has 

a d o p t e d  regulations under AS 47.3 5. 1 10 (e ) , en acted by sec. 2 of this Act. 

T h e  n o t i c e  must specify the e f f e c t i v e  date of the regulations.

* Sec. 5. AS 47.35.110(c) and (d), ena ct e d by sec. 2 of this Act, take 

e f f e c t  on the effective date of the r e gu l a t i o n s  adopted by the D e p a r t m e n t  

of H e a l t h  and Social Services u n de r AS 47.35.110(e), en acted by sec. 2 of 

this Act.

- 3 - CS HB 1 7 8 ( )
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O r i gi na l  spon so rt  Health, E du ca tion and
Social Services Com mi t te e

BY THE HEALTH, EDUCA TI ON  AND
IN T HE  H O U S E  SOCIAL S ERVI CE S CO MM ITTEE

CS FOR  HOUSE BIL L NO. 178 (HESS)

IN THE L E G I S L A T U R E  OF  THE STATE OF A L A S K A  

S I X T EE N TH  L E GI S L A T U R E  - FI R ST  SESSION 

A  B IL L

F o r  an A ct  entitled: "An Act r elat in g to in demnity and u n i n s u r e d  p r o p e r t y

losses rela t ed  to foster children."

BE  IT E N A C T E D  BY THE L E G I S L A T U R E  OF T HE  STATE OF ALASKA:

* S e c ti on  1. AS 47.35 is am ended by  addi ng  n e w  sections  to read:

Sec. 47.35.110. I N D E M N I F I C A T I O N  O F  F O S TE R  PARENTS. (a) The 

state shall in d em ni fy  a foster parent, a state employee, and a r e p r e­

sentati v e o f  the state for civil damages that are a result of

(1) acts or omissions by a m i n o r  plac ed  in the care of the 

foster p a re nt  u n d e r  this title; or

(2) n e g l i g e n t  acts or omissions by the f o s te r  parent, state 

employee, or r e p r e s e n t a t i v e  of the state that result in h a r m  to a 

m i n o r  p l a c e d  in the care of the foster par en t u n d er  this title.

(b) This s e c t io n  does n ot apply to civil damages that are a 

r es u lt  of gross n e g l i g e n c e  or re ckless or in te n ti o na l mi sc o nd u ct  of a 

foster parent, state employee, or repres e n ta ti v e of the state.

Sec. 47.35 .1 20. U N I N S U R E D  P R O P E R T Y  LOSS. (a) The di v i si o n of 

r i s k  m an a ge m en t,  D e p a r t m e n t  of  Admi ni str ation, shall re im burse a 

l i c e n s e d  foster p a r en t  for the u n i n s u r e d  loss of, or un i ns u re d  damage 

to, t angible  p r o p e r t y  u nd er  the lawful control of a foster parent  to 

the exte nt  that the loss or d amage exceeds $100 if the loss or damage 

r e s u l t e d  fr o m the m i s c o n d u c t  of a child in the c u s t od y of Che state 

w ho  was p l a c e d  in the care of the foster parent u n d e r  this title.

(b) U n d e r  the condi ti ons d es cr i be d  in (a) o f  this section, the 

d i v i s i o n  of r i s k  m a n a g e m e n t  m ay r ei mb urse a fo st er  parent for an

- 1 -  CSHB 1 7 8 ( H E S S )
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2 CS FOR H O US E  BILL NO. 178 (HESS)
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BE IT ENACT ED  BY THE L E G I S L A T U R E  OF  THE STATE OF ALASKA:

* Se ction 1. AS 47.35 is a m e n d e d  by  adding no;* sections to read:

Sec. 47.35.110. I N D E M N I F I C A T I O N  OF  F O S T E R  PARENTS. (a) The 

state shall in d emnify a foster p arent for civil damages that are a 

result of

(1) acts or om is s io ns  by  a m i n o r  placed in the care of the 

foster pare nt u n d e r  this title; or

(2) n e g l i g e n t  acts or o mi s si on s by the foster parent that 

result in ha r m to a m i n o r  p l a c e d  in the care of the foster parent 

under this title.

(b) This sect i on  does not ap pl y to civil damages that are a 

result of gross n e g l i g e n c e  or reck le ss or i n te nt io nal m is co nduct of a 

foster parent.

22 Sec. 47.35.120. U N I N S U R E D  P R O P ER T Y LOSS. (a) The divisi on  of

23
risk ma n ag em en t, D e p a r t m e n t  of A d mi n is t ra t io n,  shall re imburse a

24
lice ns ed  foster parent for the u n i n s u r e d  loss of, or un in s ur e d damage 

to, ta n g ib le  p r o p e r t y  u n d e r  the lawful c o n t ro l of a foster parent to 

the e x te n t that the loss or damage ex ce ed s $100 per incident if the 

loss or damage was p r o x i m a t e l y  ca us ed  by the acts of a child in the 

cu st od y of  the state who was pl ac ed  in the care of the foster parent 

under this title.

- 1 -  CSHB 1 7 8 ( H E S S )



(b) Under the co n di t i o n s  d e s c r ib e d in (a) of  this section, the 

de par tm en t m a y  r e i m bu r se  a f oste r p a r en t for an u n i n s u r e d  loss or 

u n i n s u re d damage that does not e x c ee d  $100.
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L au t er ba c h
3/20/90

O r i g i n a l  sp on sor (s): HESS C o mm it t ee

IN THE H OU SE

CS FOR H O U S E  BILL NO. 178 ( )

IN TH E  L E G I S L A T U R E  OF T HE  ST ATE OF A L AS K A 

S I X T E E N T H  L E G I S L A T U R E  - SE C ON D * S E S S I O N

A B I L L

F o r  an A c t  entitled: "An Act r e l a t i n g  to liability, in demn if ic ation, and

i ns u ra nc e in r e l a t i o n  to children in the c u s to d y of 

the state who are p l a c e d  w i t h  o ut -of-hom e care p r o­

viders ."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  T HE STATE OF  ALASKA:

* S e c t i o n  1. AS 21.36.090( c)  is a m e n d e d  to read;

(c) A  p e r s o n  m a y  n o t  m a k e  or p er m it  ar b it r ar y  or u n f a i r  d i s­

cr i m i n a t i o n  b e t w e e n " i n s u r e d s  or p r o p e r t y  h a vi n g like insur in g or risk 

characte ri s ti c s,  in the p r e m i u m  or rates charged for a p o l i c y  or 

c o n t r a c t  of property, casualty, surety, marine, wet m ar i ne  or t r a n s­

po r t a t i o n  insurance, or in the d i v i d e nd s or other be ne f it s p a y ab le  on 

the insurance, or in the s e l e c t i o n  of it, or in any o th er of the terms 

and c on di tions of  the insurance. A r b i t r a r y  or u n f a i r  d i s c r i m i n a t i o n  

p r o h i b i t e d  u n d e r  this s u b s e c t i o n  includes c o n s i d e r a t i o n  of the pres-

ence'l in a home or other b u i l d i n g  of a m i n o r  w ho  is in the c u s t o d y of

the state as be i ng  a d i f f e r e n t  r i s k  c ha ra c t e r i s t i c than the p r e se n ce

of a m i n o r  who is not in the c.ustodv of the state in r e l a t i o n to

p r o p e r t y or casua lt y in su r an c e of an o u t- of - ho m e care provider. as

de fi n ed  in AS 47. 35.130

* Sec. 2. AS 47.35 is a m e n d e d  by a d d i n g  n e w  sections to read:

Sec. 47.35.110. I N D E M N I F I C A T I O N  OF  O U T - O F - H O M E  CARE PROVI DERS,

(a) The state shall in de m ni f y a m i n o r ' s  ou t -o f- home care p r o v i d e r  for 

u n i n s u r e d  civil damages, o th er  than pu ni t iv e damages, that are a 

result of

- 1 -  C S H B  1 7 8 (  )
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(1) acts or omi ss i on s  by the m i n o r  that occur  w hi le  'he

m i n o r  is u n d e r  the care of the o u t - o f - h o m e  care provider; or

(2) n e g l i g e n t  acts or o mi ss i o n s  by the o u t - o f - h o m e  care

p r o v i d e r  that result in h a r m  to the m in o r p l ac e d in the care of the 

p r o v i d e r  if the acts or om issions o c c ur  wh il e  the m i n o r  is un de r the 

care of the provider.

(b) In order to be eligible for i n d e m n i f i c a t i o n  under (a) of

this section, the o u t - o f - h o m e  care p r o v i d e r  shall o ff e r the state the 

o p p o r t u n i t y  to de fe n d  the p r o v id er  in the acti on  for civil damages and 

sh all as si st  the state in the defense if the state accepts the o p p o r­

tunity to d e f en d the provider.

(c) The state m a y  seek to r e c o v e r  fr om  the o u t - o f - h o m e  care

p r o v i d e r  for damages the state pays u n d er  (a)(2) of this se ct io n to 

the e x t e n t  that the p r o v i d e r ' s  w i l f u l  or int en t io n al  m i s c o n d u c t  c o n­

tri b u t e d  to the m i n or ' s injury.

Sec. 47.35.120. U N I N S U R E D  P R O P E R T Y  L O S S . (a) Su bj ec t to (c) of

this section, the d i v i s i o n  of risk ma n ag em ent, D e p a r t m e n t  of A d m i n i s­

tration, sh all r e i m b u r s e  an o u t -o f- h om e  care p r o v i d e r  for the u n i n­

sure d  loss of, or u n i n s u r e d  damage to, t an gi bl e p r o p e r t y  u n d e r  the 

l awful c o n t r o l  of the p r o v i d e r  to the extent that the loss or damage 

e x c e ed s  $100 if the loss or damage r e s u l t e d  f r o m  the m i s c o n d u c t  of a 

m i n o r  in the c u s t od y  of the state wh o  was p l ac e d in the care of the 

p r o v i d e r .

(b) U n d e r  the c o n d i t i o n s  d e s c r i b e d  in (a) of this s e ct io n  and 

s u b j e c t  to (c) of this section, the divi si on of risk m a n a g e m e n t  may 

r e i m b u r s e  an o u t - o f - h o m e  care provi de r for an u n i n s u r e d  loss or u n i n­

sured d am a ge  that does not exceed S100.

(c) In order to be re imburs ed  u n d e r  (a) or (b) of this section,

the o u t - o f - h o m e  care p r o v i d e r  shall p r o v i d e  ev i d en c e s a t i s f a c t o r y  to

C SH B  178( ) -2-
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the d i v i s i o n  that the loss or d a m a g e  was caus e d  by an act or o m i s s io n  

of the m i n o r  that occ u rr ed  w hi l e the m i n o r  was in the c u st o dy  of the 

pr ov id er. Before r ei m bu r si ng  a p r o v i d e r  u n d e r  (a) or (b) of this 

section, the division m ay  also r e q u i r e  the provid er  to r eport  the loss 

or d a m ag e  to a p propr ia te  law e n f o r c e m e n t  authorities.

Sec. 47.35. 130. DEFINITION. In AS 47 .35.110 - 47.35.120,  "out- 

o f - h o m e  care provider" and " p r o v i d e r "  m e a n  an agen c y  or a person, 

other than the minor's legal parents, w i t h  w h o m  the m i n o r  is c u r r e nt l y 

p l a c e d  and who is in the c u s t o d y  of the state u n d e r  AS 47.10.- 

080(b)(3), (c)(1), or (c)(3), 4 7. 10 . 14 2 , or 47.10.230(c), i n c l u d i n g  a 

foster parent, a relative other th an  a parent, a p e r s o n  w h o  has p e t i­

tioned for ad op t io n  of the minor, or a r e s i de n ti a l c h il d car e f a c i l i­

ty.

* Sec. 3. AS 34.50.020(b) is repealed.
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MEMORANDUM State of Alaska
T0: The H on orable Johnny Ellis DArE March 16, 1989

C ha ir persog
House HESS f i l e n o

TELEPHO NE NO

THRU. SU BJEC T

465-3170

Comm ittee Request

FROM Yvonne M. Chase, AC S w A'  
D ir ec to r (
Div ision of Family 

and Youth Services 
D ep ar tm ent of Health 

and Soci al Ser vices

During the hearing s in foster care week, the HESS committee 
requ ested copies of the Division's policy and procedural manual for 
the youth c o r r ec ti o ns  section of this agency. This manual has 
rec ently been revised;, the family services section's manual is in 
the final stages of revision and will be sent to the printer before 
the end of March. I would also be happy to provide the committee 
with copies of that manual as soon as they are available. I have 
att ached a memo from Richard Illias, the field ad ministrator for 
youth corrections, which addresses the specific question of the 
c o m m i t t e e .

Y M C :jsd 

At tachments
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MEMORANDUM State of Alaska'
™ Yvonne Chase, DirectorLVlAiiiC VA-WUK9 | f Cw LU Ik

Family & Youth Services
March 13, 1989

HLSNOt

T IL fW C N t HOt

T H R U
UJ EJECT

Special Heeds

• Dick Illias V
Youth Corrections Administrator

I undarncand that foster parents recently raised a concern during a 
legislative hearing that Youth Jorractionfl required than to provide a police 
report before approving a special needs request for damegea or loee. That 
io not true.

The Youth Correocioce policy and procedure manual ewers thia iaaue in tha 
last paragraph o£ page 153 and in sub-paragraph #5 on page 154. If the 
financial loaa was caused by theft or criminal mischief, the foster parent 
m a t  report tha incident to the local law enforcement agency. Foster 
parents are not required to produce a copy of the police report. The 
requirement to report the loaa to a local law enforcement agency ia 
contained en the instructional ahcat acconpanying DSYS form #06-3440, titled 
"Foster Parent Report of Stolen/Damaged Proparty or Personal Injury1'. The 
documentation is provided in a section of the foster parent report. A copy 
of the report form end instructions is contained in tha Youth Corrections 
procedure manual appendix, pegs #5.a.l & 2,

A  request for special needa -will not ba denied because a foe ter parent ia 
unable to document tbe police report number. If a footer parent docuaanCs 
the date, time, and police agsicy notified* Youth Corrections staff may 
accept that information as documentation or may directly request: additional 
information from tha law enforcement agency. Ordinarily iee would requaet 
additional informtiai because the police investigation report racy provide 
evidence to determine the foster child's responsibility.

Prior to final approval of a epecial needs request to reiriburse a foster 
parent for damages or loss, it must be determined If the youth in foster 
cars woe responsible for the loss or daoage, Tha potential for the youth to 
directly relnburee the foster parents through restitution is also examined 
as an alternative to special needs approval. If the loss or damage waa the 
result of a law violation by a foster child, a court order for restitution 
may be obtained. Approval of a special needs request m y  be delayed while 
this information is oeing gathered by Youth Correction's staff, If there is 
insufficient evidence to determine that a youth in foster care waa

M-001 A<*cv. l/MI
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Yvonn* Chxa*
3/13/89 

Pag*  2 

Chen Che apeoLol rweda request nay be 
, paragraphs #4 and /7 of tha Youth 
_Cha_ instructions. -oa~ • the- -Fos ter- - Parent - • •

Dl/br

roeponuible for d a m a g e  or Ioub, 

disapproved. Reference page U 4  
Corracfctona procedure manuS_SWJ. 
Report of Stolen/Damaged Property,
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A i i t A  C o r ?  BO /  
«77'4BBI

J a n u a r y  30, 1990 

VIA FAX AND MAIL

R e p r e s e n t a t i v e  Dave Donley 
A l a s k a  S t a t e  Legislature 
P.O. Box V  (MS 3100)
Juneau, A l a s k a  99811

Re: CS for House Bill 178: "An Act R e l a t i n g  to In demnity
of Foster Parents and F oste r Parents' U n i n s u r e d  P r o p e r t y  
L osses R e l ated to Foster Childiin."

Dear R e p r e s e n t a t i v e  Donley:

T he m o s t  r ecent draft of this bill (received by me on J a n u a r y  29, 
1990), does not appear to immunize the s t ate of A laska or foster 
p a r e n t s  from liability to those w h o  are injured or d a m a g e d  as a 
result of n e g l i g e n t  conduct. Because this bill, in its p r e e m p t 
f o r m , d o e s  not a p p e a r  to limit victims' rights, I have no o b j e c t i o n  
to the p r e s e n t  form of the bill.

T h a n k s  for y o u r  consideration.

s i n c e r e l v  vours.

K e n t  Da^3on (via fax)



SITKA BAR ASSOCIATION

Re pr es entative  Peter Goll, 
Ch airpe rs on  
Judiciary Committee 
Box V (Mail Stop 3100) 
Juneau, AK 99835

March 10, 1989

Re: House Bill 178; Civil Li ability to Foster Chi l d re n 

Dear Re pr es en tative  Goll:

The Sitka Bar A s s oc i at i on  opposes the passage of House Bill 
178.

We are not aware of any valid j u s t i f ic a ti o n for this propo sed 
bill such as, possibly, a cla im  that so many claims are be in g 
made on behalf of injure d foster care chi ld r en  that a b u r de n  
is being placed u p o n  the state's b u dg e t or an a s s e r t i o n  that 
wi thout such a protective la* it w ou ld  be d i f f i cu lt  to 
convince persons to be foster care parents.

There may or may not be a shortage of foster care parents.
If there is such a shortage, we do not believe a re as on  
therefore is possible li ab ility to the foster care child.

Even if there were such a justifi ca ti on, the q u e s t io n  w o u l d  
become wh et he r the v i c t i m  (foster child) should bear the 
entire ri sk  of da m ag e /i nj u r y / l o s s  or wh et he r that r i s k  should 
be covered by the foster par en t h av i ng  insurance or be spread 
throughout Alaska society, at an in creased cost of state 
government, by way of the state's pay in g the insurance 
prem i um  (whether self insured or not) for foster care pare nt 
coverage. The Sitka Bar A s s o c i a t i o n  wo uld support  the latter 
a pp ro ach of spreading the ri s k  rather than h a vi n g the loss 
fall upo n the d ef en seless victim.

We wi sh  to point out that natural pa ren ts are, as they should 
be, liable to their ch i ld r en  if they n e g l i g e n t l y  injure their 
children. We do not see the logic in imposing a lesser 
standard of care u p o n  foster care pa re nts or u p o n  u p o n  the 
State of Alaska w h i c h  has taken cu st o dy  of and r e s p o n s i b i l i t y  
for foster children.

The "right" of the state to intrude into peop le's lives, even 
for the quite valid r e a s o n  of p r ot e ct i ng  and p r o v i d i n g  for 
children  in need of care not being supplies by their parents, 
carries w i t h  it a co n co m i t a n t  r e s p o n s i b i l i t y  to act in a 
reasonable  and non n eg ligent ma nn er  towards those for w h o m  it

- 1 -



is assumed such c u s t o d y  and control.

With respect to foster children, the state is, in effect, 
saying to the real parents that the state is stepping into 
the shoes of those parents and is going to do the job that 
they are not doing. By stepping into the shoes of the 
parents the state thereby acquires not only the rights but 
the responsibil ities of the natural parent towards the child.

We also urge non passage of this bill if it intends to 
insulate the State of Alaska from liability to foster care 
parents or to other c h i ld ren in the foster home should the 
state negligent ly fail to properl y advise prospective foster 
care parents of problems the foster care child has which are 
indicative of potential harm to others in the foster home.

T h a n k  you for your committee's  considerat ion of our comments 
and concerns against the passage of House Bill 178.

Very truly yours,

Donald L. Craddick, Secretary,
Sitka Bar Associ a t i o n  

and

Sitka Bar As soc i a t i o n

DLC/kb
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Ou tline of changes to CS H B  178 (HESS)

1. Expands indemnity to all uninsured, n o n-pun itive civil 
d a m ages related to f o s t e r  care of children.

2. Changes coverage of the bill to out-of-home care prov i d e r  
w h i c h  is define I to i n c l u d e  all those out-of-home care 
provid ers of children in state custody.

3. Changes reim b u r s e m e n t  for p r o p e r t y  damage s e ction to 
require tnat o u t - o f - h o m e  c a r e  providers d ocument t h a t  the loss 
was ca used by the c h i l d  a n d  file a report with law e nforc ement 
if the department requires.

4. Limits indemnity a n d  r e i m b u r s e m e n t  for damages caused and 
civil actions that a r i s e  from activities of the child during 
the p eriod which the c h i l d  w a s  commi tted to the f oster parents 
care.

5. Repeals AS 34.50.020(b), exis ting law which p r o v i d e s  state 
and out-of-home care p r o v i d e r  inmunity for p r o p e r t y  damage 
ca u s e d  by foster children.

6. Provides that the s t a t e  m a y  seek re imbursement from 
o u t - o f - h o m e  care p r o v i d e r s  w h e n  the state provides 
indemnificatio n for d a m a g e s  c a used b y  the o ut-of -home care 
providers' willful or i n tentiona l misconduct.

7. Amends insurance s t a t u t e s  to p r o hibit discri m i n a t i o n  
a g a i n s t  out-of-home c a r e  p r o v i d e r s  in sale of home owner and 
h o m e  fire/accidental loss p o l i c i e s  and prohibit w r i t i n g  damage 
c a u s e d  b y  foster c h i l d r e n  o u t  of the coverage such p olicies 
provide.

8. Gives the state t h e  r i g h t  to d e f e n d  the out-of - h o m e  care 
p r o v i d e r  against c l a i m s  w h e r e  the state must p r o v i d e  
indemnity.



AP R I L  5, 1990

CS HB 178 “An A c t  relating t o  civil li ability and uninsured 
pr o pe rty losses r e l a t e d  to foster children."

1. Amends insurance statutes t o  prohibit d i s c rimina tion 
against foster p a r e n t s  in s a l e  of home owner and home 
fire/accidental loss policies a n d  prohibit w r i t i n g  damage 
caused by foster chi ldren out o f  the coverage such policies 
provide.

2. Provides indemnity to all out-of-home care providers for 
uninsured, non-punitive civil damages related to foster care 
of children.

3. Gives the state the right to defend the out-of-home care 
provider against claims where the state must provide 
indemnity.

4. Provides that t h e  state m a y  s e e k  reimbursemen t from 
out-of-home care p r o v iders w h e n  t h e  state provides 
indemnification for damages c a u s e d  b y  the out-of-home care 
provider' w i l l f u l  or i nten tional misconduct.

5. Provides reimburse ment to o u t - o f - h o m e  care providers for 
uninsured p r o p e r t y  loss and d a m a g e  in excess of $100 that is 
caused by a foster child.

6. Requires that out- of-home c a r e  providers d ocument that the 
loss or damage w a s  c a u sed by t h e  c h i l d  and file a report with 
law enforcement if t h e  d e p a r t m e n t  requires.

7. Limits ind emnity and r e i m b u r s e m e n t  for damages caused and 
civil actions that arise from a c t i v i t i e s  of t h e  child during 
the period w hich the child was c o m m i t t e d  to t h e  foster parents 
care.

8. Out-of-home provider is defi n e d  to include all those 
out-of-home care providers of children in state custody.

9. Repeals AS 34.50.202 (b), existing law which provides 
state and out-of-home care p r o vider immunity for property 
damage caused by foster children.

10. Further referral to Finance.

11. Teleconference t o  Anchorage, p o s s i b l y  Kodiak, Valdez, 
Homer, and Fairbanks.
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S e c . 3 4 .50 .020 . L ia b ility  for d e str u c tio n  o f  property  b y  
m in o r s , (a) A person , m unicipal corporation, association, v illa g e , 
school d istrict or re lig io u s  or charitable organization, incorporated or  
unincorporated, m a y  recover dam ages in a civil action in an am ount 
not to exceed $ 2 ,0 0 0  and court costs, from eith er parent or both  
p arents or the leg a l gu ard ian  or person having the legal custody o f  a n  
unem ancipated  m in or under the age of 18 years, who maliciously or 
w ilfu lly  destroys rea l or personal property belonging to the person, 
m unicipal corporation, association , village, school d istrict or religious 
or charitab le organ ization .

(b) A sta te  a g en cy  or its  agen ts, including a person working in or 
responsib le for th e  operation  o f a foster, receiving, or detention hom e, 
or ch ildren’s in stitu tio n , is  n o t liable for the acts o f  unemancipated  
m inors in  its ch arge or custody. (§ 1 ch 98 SLA 1957; am § 1 ch 107  
SL A  1967)

C hapter 55. U niforai Land Sales Practices Act.
Section Section

04. Administration 24. Cease and desist orders
06. Fraudulent and prohibited practices 26. Revocation
08. Prohibitions on dispositions of inter- 28. Penalties

ests in subdivisions 3 0 . Civil remedy
10. Appl.-ation for registration 32. Jurisdiction
12. Public offering statement 34 Interstate renditjon

4. ^ t u i y u d  examination 36. Service of process

X  38. Uniformityofint.ipret.tion

20. General powers and duties ' x®mptin "J
22. Investigations and proceedings De“nmons

§ 34 .50 .020  P r o p e r t y  § 34.50.020

N O T E S  T O  D E C I S I O N S

Basis for this chapter. —  This chapter 
is based on the Uniform Land Sales 
Practices Act prepared by the National 
Conference of Commissioners on Uniform 
State Laws. Steps r.ov v. Gavrilovich, Sup. 
Ct. Op. No. 1823 (File No. 3236), 594 P.2d 
30(1979).
Constitutionality of 1977 a m e n d a­

tory act —  Chapter 138, S L A  1977, 
entitled "An Act Relating to Land; and 
Providing for an Effective Date," did not 
violate Alaska Const., art. II, $ 13 since 
land” can be considered "one subject” and 
all of the provisions of Chapter 138 relate 
to this subject State v. First Natl Bo.ik, 
Sup. Ct. Op. No. 2591 (File Nos. 6006, 
5107), 660 P.2d 406 (1982). Chapter 138, 
S L A  1977 added A S  34.55.006 and

amended A S  34.55.008, 34.55.022, 34.55- 
.028, 34.55.030. 34.55.032. 34.55.042, and 
34.55.044. —  Editor's note.

1977 amendatory act not retroactive. 
-  Chapter 138, 55 1 -  8. S U  1977, 
which added A S  34.55.006 and amended 
this chapter to apply to in-state subdi­
viders. contained no express declaration of 
retroactivity, nor does its legislative his­
tory indicate that retrospective applica­
tion was intended. State v. First Natl 
Bank, Sup. C L  Op, No. 2591 (File Nos. 
5006,5107), 660 P.2d 406 (19821
This chapter cannot be retrospectively

Sup. Ct Op. No. 2591 (File Nos. 5006, 
5107), 660 P.2d 406 (1982).
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S e c . 3 4 .5 0 .0 2 0 . L ia b ility  fo r  d estru c tio n  o f  p r o p e r ty  b y  
m in o r s , (a) A person, m unicipal corporation, association , v illa g e , 
school d istr ic t or re lig iou s or charitable organization, incorporated or 
unincorporated, m ay recover dam ages in a civil action in an am ount 
not to exceed  $ 2 ,0 0 0  and court costs, from either parent or both  
p arents or th e  leg a l guardian  or person having the legal custody o f an  
u n em ancipated  m inor under the age o f 18 years, who m aliciously  or 
w ilfu lly  d estroys real or personal property belonging to the person, 
m unicipal corporation , association, village, school d istrict or re lig iou s  
or ch aritab le  organ ization .

(b) A  s ta te  a g en cy  or its  agen ts, including a person w orking in or 
responsib le for th e  operation o f a foster, receiving, or detention  hom e, 
or ch ild ren ’s  in stitu tio n , is  not liable for the acts o f unem ancipated  
m inors in its  ch arge  or custody. (§ 1 ch 98 SLA 1957; am  5 1 ch 107 
SLA  1967)

C hapter 55. Uniform Land Sales P ractices Act.

Section
04. Administration
06. Fraudulent and prohibited practices 
08. Prohibitions on dispositions of inter­

ests in subdivisions 
10. Application for registration 
12. Public offering statement 
14. Inquiry and examination 
16. Notice of filing and registration 
18. Annual report 
20. General powers and duties 
22. Investigations and proceedings

S ec tio n
24. Cease and desist orders
26. Revocation

28. Penalties

30. Civil remedy

32. Jurisdiction

34. Interstate rendition
36. Service of process

38. Uniformity of interpretation
42. Exemptions

44. Definitions
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149)

Basis for this chapter. —  This chapter 
is based on the Uniform Land Sales 
Practices Act prepared by the National 
Conference of Commissioners on Uniform 
State Laws. Stepanov v. Gavrilovich, Sup. 
Ct. Op. No. 1823 (File No. 3236), 594 P.2d 
30 (1979).

Constitutionality of 1977 a m e n d a­
tory act —  Chapter 138, S L A  1977, 
entitled "An Act Relating to Land; and 
Providing for an Effective Date,” did not 
violate Alaska Const., art. II, § 13 since 
"land” can be considered "one subject” and 
all of the provisions of Chapter 138 relate 
to this Bubject. State v. First Natl Bank, 
Sup. Ct. Op. No. 2591 (File Nos. 5006, 
6107), 660 P.2d 406 (1982). Chapter 138, 
S L A  1977 added A S  34.55.006 and

amended A S  34.55.008, 34.55.022, 34.55- 
.028, 34.55.030, 34.55.032, 34.55.042, and 
34.55.044. —  Editor's note.

1977 amendatory act not retroactive. 
—  Chapter 138, §§ 1 —  8, S L A  1977, 
which added A S  34.55.006 and amended 
this chapter to apply to in-stale subdi­
viders, contained no express declaration of 
retroactivity, nor does its legislative his­
tory indicate that retrospective applica­
tion was intended. State v. First Nat’l 
Bank, Sup. Ct. Op. No. 2591 (File Nos. 
5006,5107), 660 P.2d 406 (1982).
This chapter cannot be retrospectively 

applied to hold a developer liable for 
conduct predating its application to in­
state land sales. State v. First Natl Bank, 
Sup. Ct. Op, No. 2591 (File Nos. 5006, 
5107), 660 P.2d 406 (1982).
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[ f  21394 J
(e) IU tC A L iY  Psoouczd W i H t — Notwith­

standing subsection (a), anr wine produced 
us the United Sutes at any placa other 
than the bonded premise* provided for in 
this chapter t/hail (except as provided In 
tection 5042 in the case of tax-free produc- 

Jion) be subject to tax at the rate prescribed 
in suotectton (b) at the time of production 
acd whether or not removed for consump- 
tion or .'ale.

(5Vf. 5041 or amended fry Act of Jun* JO, 
1959, P. L. S6-75. 73 Slat. 157; Act of Jan* 
JO. I960, P. L  86-564. 74 Slat. 290: A d  of 
Jun*  JO. 1961, P. L. 87-72. 75 Slat. 194; A d  
of Jun* 23, 1962. P. L. 87-508. 76 Slat. 114; 
A d  of Jun* 29, 1963, P. L. 88-52; A d  of 
Jun* JO. 1964, P. L. 88-348; A d  of Jun* 21, 
1965, P. L  89-44, 79 Slot. 136; A d  of Od. 
26, 1974. P. L  93490. 88 Slat. 1466; A d  of 
Od. 4. 1976, P. L. 94455, 90 Slat. 1520; Act 
of Nov. 10, 1988, P. L  100-647. 102 Slat. 
3342, aopluabl* to win* rtmtrvtd after Dec. 
31, 1988.)

[f 23395]

Sec. 5042. Exemption from Tax. (a) 
T a x -Frtz Peooocnow.— (1) Cmt*.— Subject 
to regulations prescribed by the Secretary, 
the noneffervescent product of the normal 
alcoholic fermentation of apple juice only, 
which is produced at a place other than a 
bonded wine cellar and without the use of 
preservative methods or materials, and which 
is sold or offered for sale as cider and not 
as wine or as a substitute for wine, shall 
not be subject to tax as wine nor to the pro­
visions of subchapter F.

(2 ) W n n t  ro*  p e r s o n a l  oa f a m i ly  u s e — 
Subject to regulations prescribed by the 
Secretary—

(A) Exem ption.— Any adult may, without 
payment of tax, produce wine for personal 
or family use and not for sale.

(B) L im it a t io n .— The aggregate amount 
of wine exempt from tax under this para­
graph with respect to any household shall 
not exceed—

(i) 200 gallons per calendar year if there 
are 2 or more adults in such household, or

(u) 100 gallons per calendar year if there 
‘is only 1 adult in snch household.

(C) A d u l ts .— For purposes of this para­
graph, the term "adult" means an individual 
who has attained 18 years of age, or the 
minimum age (if any) established by law 
applicable in the locality in which the

23,172
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household is situated at which m a t  may bw 
sold to individuals, whichever is greater.

(3 ) E x p u u m in ta l  w in*.—Subject to  r e g ­
u lations p rescrib ed  by th e  Secretary , any  
scientific  u n iv ers ity , college of learn ing, o r  
institution of scientific research may produce, 
receive, b lend, tre a t, and  s to rs  wine, w ithou t 
p a y m en t o t rax, for experim ental or research 
use bu t n o t fo r  consum ption  (o th e r  than  o r-  
gano lep ticai te s ts )  o r sale, and m ay receive 
such w ine sp irits w ith o u t paym en t of tax  as 
rtuy be necessary  fo r such producuoo.

(f 23398]

(b )  C ro ss RxTZJtxieaa.—
(X) f o r  provisions relating to m n rp tlo a  or 

tax on ,'oimi ot wtns i including lo w s  o r 
th*r. o r /<utHoru«il destruction), m o  nciioa 
5370.

(2) For provisions exem pting tram  tax  
samples ot wine. se« sacllon 5372.

(3> For provisions authorizing withdrawals 
ot wine frea o t tax or w ithout payment ot tax. 
sea section 5362.

[See. 5042 ai amended by Act of Od. 4, 
1976, P. L  94455, 90 Slat. 1520; A d  of Od. 
13, 1978, P. L  95458, 92 Slat. 1255.;

- •(123397] -’

Sac. 5043. Collection of T tx aa on Wine*,
(a) Pzatsoxs Liajuc ror Patmxxt.— The 
taxes on wine provided for in this subpan 
shall be paid—

(1) Bond id  w tn x  c x l la x s .— In the case of 
wines removed from any bonded wine cellar, 
by the proprietor of such bonded wine 
cellar; except that—

(A) in the case of any transfer of wine 
in bond as authorized under the provisions 
of section 5362(b), the liability for payment 
of the tax shall become the liability of fhe 
transferee from the time of removal of 
the vnne from the transferor’s premises, 
and the transferor shall thereupon be re­
lieved of such liability; and

(B) in the case of any wine withdrawn 
by a person other than such proprietor 
without payment of tax as authorized ander 
the provisions of section 5362(c), the lia­
bility for payment of the tax shall become 
the liability of such person from the time 
of the removal of the wine from the bonded 
wine cellar, and such proprietor shall there­
upon be relieved of such liability.

(2) Foancw w i w l — In the case of for­
eign wines, by the importer thereof.

(3) O t h i x  w utzs .— Immediately, in the 
case of any wine produced, imported, re­
ceived, removed, or possessed otherwise 
than as authorised by taw, by any person

©  1988, Commerce Clearing Houee. Inc.
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[ |  23419A]
( d )  R e m o v a ls  ro e  R jc u a e c m . D r v tL o e -  

m d v t, 0 1 T e s t i n g .— U n d e r  s u c h  c o n d it io n s  
and regulations u  the Secretary m a y  pro- 
soibe, beer may be lemoyed from the brewery 
without payment of tax for use in reserch, 
development, or testing (other than consumer 
testing or other market analysis) of proc­
esses. systems, materials, or equipment re­
tiring to beer or brewery operations.

[H23419B]

(e) B e n  roe P z u o n a l  oe F a m i l y  U s e —  
Subject to regulation prescribed by the Sec­
retary, any adult may, without payment of 
tax, produce beer for personal or family 
nse and not for sale. The aggregate amount 
of beer exempt from tax under this sub­
section with respect to any household shall 
not exceed—

(1) 200 gallons per calendar year if there 
are 2 or more adults iu such household, or

(2) 100 gallons per calendar year if there 
is only 1 adult in such household.

For purposes of this subsection, the term 
"adult" means an individual w h o  has at­
tained 18 years of age, or thu m i n i m u m  age 
(if any) established by law applicable in 
the locality in which the household is sit­
uated at which beer m a y  be sold to indi­
viduals, whichever is greater.

[123420]

(0 R e m o v a l  a s  S tn r u E J . r o *  C o b ta e n  
V ts jn .s  a n d  AncaArr.—

For exemption as to supplies for certain 
vessels anil aircraft, see ' section 309 of tOo 
Tarlll Act of 1330, as amended (19 U. 3. CL 
1309).

[5Vc. 5053 a* amended by Act o f Juue 21, 
1965. P. L  89-44, 79 Slot. 136: Ac1 of Jon. 
12, 1971, P. L  91-673; 84 Slat. 2056; Act of 
Oct. 4, 1976, P. L  94455, 90 Slot. 1520; Act 
of Oct. 13, 1978, P. L. 95458, 92 Slot. 1255.]

[J 23421]

See. 5054. Determination and Collection 
of Tax on Beer, (a) Trux or DrnxscrwA- 
noM.— (1) B e n  rtoDccsa n* t h e  m m ta  
s t a t e s .— Except as provided in paragraph 
(3), the tax imposed by section 5051 on beer 
produced in the United States shall be de­
termined at the time it is removed for con­
sumption or sale, and shall be paid by the 
brewer thereof In accordance with sectioa 

5061.

(2) B n x  u m i m  i n t o  t h *  u n i t e s  s t a t e s .  
— Except as provided in paragraph (4), the 
tax imposed by section 5051 on beer imported

Liquor Control L a w  Reports

into the United States shall bs determined 
at the time of importation thereof, or, if 
entered for warehousing, at the time of re­
moval from the 1st sttch warehouse.

(3) I l l e g a l l y  rsonuoi* arzx.— The tax oa 
aoy beer produced in the United States 
shall be due and payable immediately upon 
production unless—

(A) ruch beer is produced in a brewery 
qualified under the provisious of rubchap- 
ter G, or

(B) such production is exempt from tax 
under sections 5053(a) (relating u. beer for 
personal or family use).

(4) U n l a w f u l l y  im tc s t p  ix x x .—  Beer 
smuggled or brought into th United States 
unlawfully shah, for purpoi. of this chapter, 
be held to be imported into the United 
States, and the internal revenue tax shall 
be doe and payable at the time of such 
importation.

[f 23422]

(b) T a x  o n  Rxrutxx* B m —  Beer which 
has bees removed for consumpoon or sale 
and is thereafter returned to the brewery 
shall be subject to aii provisions of this 
chapter relating to beer prior to rem oval 
for consumption or sale, including the tax 
imposed by section 505L T h e  tax on any 
such returned beer which is again removed 
for consumption or sale shall be determined 
and paid without respect to the tax which 
was determined at the time of prior re­
moval of the beer for consumption or sale.

[J 23424]

(c) ArrucAarLrTY or O r a n  P r o v is i o n s  
o f  L a w .— All admini«rr«riv» m d  penal pro­
visions of this title, insofar as applicable, 
shall apply to any tax imposed by sectioa 
5051.

[JSVr. 5054 ax amended by Act of OcL 4, 
1976, P. L  944 >5, 90 Stot 1520; Act of Oct 
13. 1978, P. L  954S8, 92 Slat. 1255; Act of 
Oct. 21. 1986. P. L. 99-509, 9100 Slat. 27S6, 
applicable to removals during semimonthly pe­
riods ending on or after Dee, 31. 1986.]

[|23425]

Sec. 5055. Drawback of T a x ,  O n  the 
exportation of beer, brewed or produced in 
the United States, the brewer thereof shall 
be allowed a draw bad equal in amount 
to the tax found to have teen paid on such 
beer, to be paid on submission of such 
evidence, records and certificates indicating 
exportation, as the Secretary may by regula-

26 U. S. C. 5055 \ 23425
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[ f  233941

(e )  IUKAU.Y P a o o u a u  W in l —N o tw ith ­
s ta n d in g  subsec tion  ( a ) ,  a n y  w ine p ro d u ced  
in th e  U n ited  S ta te s  a t  an y  p lace  o th e r  
th a n  th e  bonded p rem ises p rovided fo r in 
th is  c h ap te r  shall (e x ce p t as p ro v id ed  in 
sec tio n  5042 in the case  o f tax -free  p ro d u c - 

_tion) be su b jec t to tax  a t  th e  ra te  p re sc rib ed  
in su bsec tion  (b ) a t  th e  tim e of p ro d u c tio n  
and  w h e th e r  o r  no t rem oved  for c o n su m p ­
tio n  o r  sale.

[SVr. 5041 or amended by A c t o f  June  30, 
1959. P. L . 36-75. 73 S lo t. 157; A c t o f  June
30. 1960, P. L  86-564, 74 Slo t. 290; A c t  o f  
June  30. 1961, P. L  87-72, 75 Slot. 194; A c t  
o f  June  23. 1962. P. L. 87-S08, 76 S la t. 114; 
A c t o f  June  29. 1963, P. L  88-52; A c t o f 
June  30, 1964, P. L. 88-348; A ct o f  June  21, 
1965, P . L  89-44, 79 S la t. 136; A c t o f  Oct. 
26, 1974. P . L  93-490, 88 S lo t. 1466: A c t o f  
Oct. 4, 1976, P . L. 94-455, 90 S lo t. 1520; A c t  
o f .Wav. 10. 1988. P . L  100-647, 102 S la t. 
3342, applicable to w ine removed a f te r  Dec.
31, 1988.1

[123395]

S e e  5042. E x em p tio n  from  T a x . (a )  
T ax-Fbex  Peoouciton.— (1) Q d o l—Subject 
to  reg u la tio n s prescribed  by  the S ec re tary , 
th e  noneffervescent p ro d u c t of th e  n o rm al 
alcoholic  ferm entation  o f  a p ile  ju ice only, 
w h ich  is p roduced  a t  a  p lace o th e r  th an  a 
bonded  w ine cellar an d  w ith o u t th e  use  oi 
p reservative methods o r  materials, and which 
is so ld  o r  offered  fo r sa le  as c id e r a n d  not 
as w ine  o r  as a su b s titu te  for w ine, shall 
no t be su b jec t to  tax  as w ine n o r  to th e  p ro ­
visions o f su b ch ap te r F .

(2 ) W tx s  r o e  p e r s o n a l  ob t a m i l y  u s e .—  
S u b jec t to  reg u la tio n s p rescribed  b y  the 
S ecretary—

(A )  E xem p tio n .—A ny adult may, w ithout 
p a y m en t o f tax , p ro d u ce  w ine for p e rso n al 
o r  fam ily  use  and n o t fo r sale.

(B )  L im it a t io n .—T h e  ag g reg a te  am o u n t 
o f  w ine  ex em p t from  tax  un d er th is  para­
g ra p h  w ith  re sp ec t to  any household  shall 
n o t  exceed—

(i)  200 gallons pe r ca len d ar y ear if  there  
a re  2 o r  m ore  ad u lts  in  su ch  h o u seh o ld , o r

(u )  100 gallons pe r ca len d a r y ear if  th ere  
is o n ly  1 a d u lt in sn ch  household .

( Q  A d u lt s .— F o r pu rposes o f th is  p a ra ­
g rap h , th e  term  " a d u lt"  m eans an ind iv idual 
w ho  has a tta ined  18 years of age, o r  the 
rm nim um  age (if an y ) established by  law 
app licab le  in the lo ca lity  in w hich  the

1 23394 26 U. S. C. 5041

househo ld  is s itu a ted  a t  w h ich  w ine m ay  be 
so ld  to  ind iv iduals , w h ich ev er is g r a te r .  .

(3 ) Exm iM ENTAt. w i n e .— Subject to  r e g ­
ulations p rescrib ed  by  th e  Secretary , a n y  
scientific  u n iv ers ity , college of learning, o r  
institution of scientific research may produce, 
receive, b lend, tre a t, and sto re  wine, w ith o u t 
p a y m e n t o f tax , fo r experim ental o r research 
use bu t n o t fo r consum ption  (o th e r  th in  o r- 
ganoleprical te s ts )  o r  sale, and  m ay receive 
such  w ine  sp irits  w ith o u t p ay m en t of tax  as 
m ay  be necessary  for such production.

[ f  23396]

( b )  C z j s j  R x p ex lv c x s . -

(1) F or orovtsioni re I* tin e  to ex rap tlo a  oi 
Ux on loises or wine (Including loowi bp 
theft o r  cu tn o n z td  destruction), u e  taction
5370.

(2) F o r provisions exem pting Cram tax  
samples ot win*, s c* section 5372.

(3) F or provisions suthorlzlnc withdrawals 
o t win* tree ot tax  or w ithout payment oi t*y . 
i d  section 5383.

[5>c. 5042 as amended by A c t  o f Oct. 4, 
1976, P. L  94-455, 90 S la t.  IS20; A c t o f  O ct.
13. 1978, P . L  95-458, 92 S la t. 1255.J

- ■ [ f  23397]

See. 5043. C ollection  o f T i m  a n  W in es,
(a )  P b u o n s  L ia ju x  r a t  P a t m d t t . — T h e  
tax e s  o n  w ine  p rov ided  fo r  in  th is  su b p a rt 
sh a ll b e  paid—

(1 ) I l o im s  w in e  cxLLAis-— In  the case  o f 
w in es rem oved  fro m  a n y  bonded  w ine cellar, 
b y  th e  p ro p r ie to r  o f su ch  bonded w in e  
c e lla r ; e x ce p t th a t—  ...............

(AO in th e  case  of a n y  tra n s fe r  o f w in e  
in  b o n d  a i  au th o rized  u n d e r  the  p rov isions 
o f  se c tio n  5362(b ), th e  liab ility  fo r p a y m e n t 
of th e  tas: sh a ll bimome the  liability  of th e  
tra n s fe re e  from  th e  tim e o f rem oval o f 
th e  w in e  fro m  th e  tra n s fe ro r 's  p rem ises, 
an d  th e  tran s fe ro r  sh a ll th ereu p o n  be r e ­
lieved of in ch  liab ility ; a n d

(B )  in  th e  case  of a n y  w ine  w ith d raw n  
by a  p e rso n  o th e r  th an  su c h  p ro p rie to r  
w ith o u t p a y m e n t o f ta x  a s  au th o rized  u n d e r  
th e  p ro v is io n s  o f se c tio a  5362(c), th e  lia ­
b ility  fo r p a y m e n t o f th e  ta x  sha ll b eco m e 
th e  liab ility  o f such p e rso n  from  the tim e  
of th e  rem o v a l o f th e  w in e  from  the bon d ed  
w ine cella r, a n d  such  p ro p r ie to r  shall th e re ­
up o n  b e  re lieved  of su ch  liab ility .

(2 ) F oijqcn  w in *.— I n  th e  case  of fo r­
eign  w in es, by  The im p o rte r  th ereo f.

(3 ) O r s n t  w m ts .— Im m ed ia te ly , in th e  
case  o f  an y  w ine  p ro d u ced , im ported , re ­
ceived, rem oved , o r  p o ssessed  o th e rw ise  
th an  asi au th o rize d  by law , by  any p e rso n

©  Commerce Clearing Rouse. Inc.
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brew ers u n d e r com m on  contro l w here o n e  
o r m ore ot th e  b rew ers is no t a  corporation.

(3) Tof.EJUNcn.— W h ere  th e  S e c re ta ry  
finds that the revenue will not be endangered 
thereby, he m ay  by  regu la tions p rescrib e  
to le rances for b a rre ls  and fractional p a r ts  
of barre ls, and , if such to lerances a re  p re ­
s c r ib e s  no  a sse ssm en t shall be m ad e  and  no 
tax  shall be collected  for any  excess in an y  
case w here  th e  con ten ts of a b a rre l o r  a 
frac tiona l p a r t o f a b a rre l a re  w ithir. th e  
lim it c i  the  applicable to lerance prescribed.

[! 23412]
(b )  A s s e s s m e n t  o h  M a te r ia l s  U s tu  in  

P e o d u c t io n  in  C a s e  or  F e a u d .— N othing 
co n ta ined  in th is  s a b p a rt  o r  su b c h a p te r  G 
shall be  consum ed to  au th o rize  an  a sse ss ­
m e n t on  th e  q u a n tity  o f  m ate ria ls u se d  in 
p ro d u c in g  o r  p u rch ased  fo r th e  p u rp o se  o f 
p ro d u c in g  beer, n o r  sha ll th e  q u a n tity  o f 
m a te ria ls  so  used  o r  p u rch ased  b e  ev idence , 
fo r th e  p u rp o se  o f tax a tio n , o f th e  q u a n ti ty  
o f b e e r p ro d u c ed ; b u t th e  tax  on  a il b e e r  
sha ll be  paid  a s  p ro v id ed  in sec tio n  5054, 
a n d  n o t  o th e rw ise ; e x cep t th a t  th is  su b ­
sec tion  sha ll n o t  a p p ly  to  cases o f fraa d , 
a n d  n o th in g  in  th is  su b sec tio n  sha ll h av e  
th e  effec t to  ch an g e  th e  ra le s  o f law  re ­
sp ec tin g  ev idence  in  a n y  p ro secu tio n  o r  s u i t

[123412A]
(c ) I l l e g a l l y  P b o d u czd  B m — T he p ro ­

d u c tio n  of a n y  b eer a t  an y  place in th e  
U n ited  S ta te s  shrJl be su b jec t to  ta x  a t  th e  
ra te  p re sc rib ed  in  subsec tion  (a )  and su c h  
ta x  sha ll be d u e  an d  payab le  as p ro v id ed  in  
se c tio n  5 0 5 4 (a )(3 ) un less—

(1) such  b eer is produced  in a  b re w ery  
qualified  u n d e r th e  p rov isions of sub ch ap ­
ter G, o r

(2) such  p roduction  is ex em p t from  ta x  
u n d e r se c tio n  5053(e) ( re la tin g  to  b eer fo r 
p ersonal o r  fam ily  u se ).

[SVr. 5051 o r amended by A c t  o f  June  30, 
1959, P. L  86-75, 73 S ta t. 157; A c t  o f  June  
30, 1960, P. L  86-564. 74 Sla t. 290; A c t o f  
June  30, 1961, P . L  87-72, 75 S la t. 194; A c t  
o f  June  28, 1962, P. L. 87-508. 76 Sla t. 114; 
A c t o f  June  29, 1963, P. L  88-52; A c t  o f  
June  30. 1964, P. L. 88-348; A c t o f June  21, 
1965. P. L  39-44, 79 S la t. 136; A c t o f  Oct. 
4, 1976, P . L. 94-455, 90 Sta t. 1520. effectm e  
Feb. 1, 1977; A c t o f  Oct. 17. 1976, P . L .  
94-529. °0  S ta t. 2485; A c t o f Oct. 13, 1978, 
P. L  95-458, 92 S ta t.  1255.]

[J 23413]
Sec. 5052. Definitions, (a) Brrx—For

p u rp o ses o f  th is  c h a p te r  (ex cep t w hen  u sed

1 23412 26 U. S. C  5052

w ith  re fe re n ce  to  d is tillin g  c r  d is tillin g  
m a te ria l)  th e  te rm  “b e e r"  m eans beer. ale. 
p o r te r , s t o u t  End o th e r  s im ila r fe rm en ted  
b ev erag es  (In c lu d in g  sake o r  sim ilar p ro d ­
u c ts )  of an y  nam e o r  descrip tion  c o n ta in ­
in g  o n e-h a lf o f  1 p e rc e n t o r  m ore  of a lcoho l 
b y  vo lum e, b rew ed  o r  p roduced  from  m a l t  
w ho lly  o r  in p a r t  o r  from  any su b s titu te  
th e re fo r.

( J  23414]

(b ) G a l lo n .— F o r p u rp o ses  of th is su b ­
p a r t  th e  te rm  “ g a llo n "  m eans th e  liquid 
m ea su re  co n ta in in g  231 cubic inches.

[ J  23415]

(e ) R xmoveu to e  C oN S tm rnoN  o t S al*.— 
E x c e p t as p ro v id ed  fo r in th e  case of re ­
m oval of b e e r  w ith o u t p a y m e n t of tax , the  
te rm  " re m o v e d  fo r co n su m p tio n  o r  s a le , ' 
fo r  th e  p u p o se s  of th is  sn b p a rt, m eans—

(1) S a l *  o r  s a x . — T h e  sa ls  and tra n s fe r  
o f  p o ssessio n  of b e e r lo r  co nsum ption  a t 
th e  b re w e ry ; o r ..........................

(2 ) R emovals. —  A n y  rem oval o f b e e r 
from  the br ewery . • : t . • . - .  *

[ J  23416]
(d )  Baxwxa.—  _ • -  * •* •-
For definition ot brewer ,  m  Medoo 5DBX
[Sec. 5052 a t amended, by A ct o f  Jan. L2, 

1971, P. L  91-673, 84 Sta t. 3056.]

-  • [1 2 3 4 1 7 ] -  .

Sec. 5053. E x e m p tio n s , (a )  R em ovals roe 
E xpoet.— Beer m ay be removed from  the 
b rew ery , w ith o u t p a y m e n t o f tax , fo r e x p o r t  
in  such  c o n ta in e rs  a n d  u n d e r  such  re g u la ­
tions, a n d  ol th e  g iv in g  of such notices, 
en tries , ar.d  S an d s a n d  o th e r  security , as th e  
Sec r etary  may by regulations prescribe.

[123418]

(b )  R emovals W h e n  U N rrr  ro* B*te*ac* 
U se.— W h e n  b e e r has b ecom e so u r o r  d a m ­
aged, so as to  be incapable of use as such, 
a  b rew er m ay rem ove th e  same from  his 
brew ery  w ithou t paym ent of tax . for m anu­
factu ring  purposes, under such regulations as 
th e  S e c re ta ry  m ay  prescribe .

[ J  23419]

(c )  R em ova ls  r o t  Laeoeatoe t A n a ly s is . 

— Beer m ay be rem oved from  the brew ery, 
w ith o u t p a y m e n t o f t a x  fo r la b o ra to ry  
analysis, sub ject to soch lim itations and under 
su c h  reg u la tio n s as th e  S ec re ta ry  m ay  
p rescrib e .

©  1988, Commerce Clearing House, Inc.
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[f  23419A]
(d )  R em o v a l) n *  R x se a sc h . D r rc u ir -  

w c f r .  oe T o r tN a .— U n d e r  su ch  con d itio n s 
and regu la tions u  th e  S e c re ta ry  m ay  p re ­
scribe, beer may be removed from  the bre wery 
w ithou t paym en t of tax  fo r  u se  in rw e rch , 
development, o r  testing (o th er t iu n  consum er 
te s tin g  o r o th e r m ark e t an a ly s is )  o f  p ro c ­
esses, system s, m ate ria ls , o r  eq u ip m en t re­
lating  to  beer o r  b rew ery  o p e ra tio n s .

(U 234I9B]
(e ) Btrv. soa P ersonal on F a m ily  U se.— 

S u b ject to  regulation  p re sc rib ed  b y  th e  S ec ­
re ta ry , any a d u lt m ay, w ith o u t p ay m en t of 
tax , p ro d u ce  b eer fo r p e rso n a l o r  fam ily  
use an d  no t (o r sale. T h e  a g g re g a te  am o u n t 
of beer exem pt from  tax  u n d e r  th is  sub­
section  w ttn  respec t to  an y  ho u seh o ld  shall 
uo t exceed—

(1) 200 gallons pe r c a len d a r  y e a r if th ere  
a re  2 o r  m ore  ad u lts m su ch  h o u seho ld , o r

(2 ) 100 gallons pe r ca len d ar y ear if  th ere  
is  o n ly  1 a d u lt in  such household .

F o r  purposes o f  th is sub sec tio n , th e  term  
“a d o lt"  m eans a n  ind iv idual wl ftaa a t ­
tained 18 y ears o f age, o r  th e  m in im u m  age 
( i f  a n y )  e stab lish ed  b y  la w  ap p licab le  in 
th e  locality  in w hich  tn e  h o u seho ld  is s it­
u a te d  a t w hich b eer m ay be  so ld  to  iad i- 
v idoals, w h ichever is  g reato /.

[123420]
(0 R e m o v a l a s  S t i r r u n  r o t  C e e t a ih  

V e s s e l s  a n d  A h o j c t .—
For exemption as to  supplies for certain 

vessels and a lrcm t, see ' s e c t io a  x s  or th a  
T a r lfl A c t o t  1339, LS am en d ed  (18 U . 3, C . 
1309).

[.SVf. 5053 or amended by A c t  o f  June  21, 
1965, P. L  89-44. 79 S ta t. 136: A d  o f  Jon. 
12, 1971. P. L  91-673 ; 84 S la t. 2056; A c t  o f  
Oct. 4, 1976, P. L  94-455. 90 S ta t.  1520; A c t  
o f  Oct. 13, 1978, P. L  95-458, 92 S la t. 1255.]

[ f  23421]
Sec. £054. D e te rm in a tio n  a n d  C o llec tion  

o f  T a x  o n  B eer, ( a )  T n a  o r  D n u M n t i -  
H o n .— (1 ) B i n  r*ODOon> n r  t h e  u n i te d  
s t a t u . — E xcept a s  provided in  parag raph
( 3 ) ,  tlir  tax  Imposed by sectioa 5051 oo beer 
produced in thp U nited  S ta tes shall be de­
term ined a t the tim e it  is rem oved fo r con­
sum ption o r  sale, and shall be  paid  by  the 
brew er thereof in  accordance w ith  sectioa 
5061.

(2 ) B m  1M70ETZD INTO THE UNITED STATU.
— Except as provided in pa rag rap h  ( 4 ) ,  the 
tax  imposed try section 5051 on beer im ported

L iq u o r  C o n tro l L a w  R ep o rts

into the U nited S ta tes i l» l l  bo determ ined 
a t  th e  tim e o f  im p o rta tio n  th e reo f, o r , if  
e n te red  fo r w a reh o u sin g ; a t  th e  tim e  o f r e ­
m oval fro m  th e  1st such  w areh o u se .

(3) (lu ca lly  ntooucr* s e n . —T h e  tax  oo 
an y  b e e r  p ro d u ced  in  the  U n ited  S ta te s  
shall b e  doe  an d  payable im m ed ia te ly  np o o  
p ro d n c tio n  unless—

(A ) such  b e e r is prod n e rd  in a  b re w ery  
qualified un d er (be provisions o f ju b eh a p - 
te r  G, o r

(B )  such p ro d u c tio n  is exem pt fro m  o x  
under sections 50S J(a) ( re la tin g  to  b ee r fo r  
personal o r  fam ily  u se ).

(4 ) U n ia w t u l l y  tM iu rn o  e x b l — B e e r 
sm uggled or b rough t into tb s  U nited S ta tes  
unlaw fully shall, fo r purposes of th is chap te r, 
be held  to  b e  im p o rte d  in to  th e  U n ite d  
S ta te s , an d  th e  in te rn a l rev en u e  ta x  sha ll 
be  due an d  p ay ab le  a t  th e  tim e  of su c h  
im p o rta tio n .

[ f  23422]
(b )  T a x  on  R e tu rn e d  B u t — B eer w hich 

h as  been  rem o v ed  fo r c o n su m p tio n  o r  r a le  
a n d  is th e re a f te r  re tu rn e d  to  th e  b re w e ry  
sh a ll be  su b je c t to  all p ro v isio n s o f  th is  
c h a p te r  re la tin g  to  b eer p r io r  to  re m o v a l 
fo r  co n su m p tio n  o r  s a u ,  in c lu d in g  th e  t a x  
im posed by  sec tio n  505L T h e  ta x  on  a n y  
su c h  re tu rn e d  b e e r  w h ich  is  a g a in  re m o v e d  
fo r  co n su m p tio n  o r  sa le  sh a ll b e  d e te rm in e d  
a n d  pa id  w ith o u t re sp e c t to  th e  ta x  w h ic h  
w a s  d t 'e rm in e d  a t  th e  tim e  of p r io r  re ­
m oval o f  th e  b e e r  fo r  co n su m p tio n  o r  sa le .

[5  23424]

(c ) A r r u c A i im Y  o r  O r a n  P rovisions 
o r  Law .— All  a d m in is tra tiv e  a n d  p e n a l p r o ­
v isions o f th is t itle , in so fa r  a s  ap p lic ab le , 
sh a ll ap p ly  to  a n y  ta x  im p o sed  b y  s e c tio a  
5051.

(57c. 5054 a t amended by A c t o f  O c t  4, 
1976, P. L  94-455. 90 S l a t  1520; A c t  o f  O c t  
13, 1978, P. L  95-458, 92 S ta t.  125S; A c t  o f  
O ct. 21. 1986. P . L  99-509. 9100 S ta t.  2TS6. 
applicable to rem ovals during sem im on th ly  pe­
riods ending on o r  a f te r  Dec. 31, 1986.]

[12 3 4 2 5 ]

See. SOU. D ra w b a c k  o f T a x . O n  th e  
e x p o rta tio n  of b e e r , b rew ed  o r  p ro d u c e d  in  
th e  U n ited  S ta te s , th e  b re w er th e re o f sh a ll 
b e  a llow ed  a  d ra w b a c k  e q u a l in  a m o n u t 
to  th e  ta x  fo u n d  to  hav e  been  p a id  o n  su c h  
beer, to  be p a id  o n  su bm ission  o f  su c h  
evidence, re co rd s  a n d  certifica tes  in d ic a tin g  
exportation, as tlie Secretary  m ay by rcg u ia -

26 U. S . C . 5055 1 23425



B E T

rertiin, or according as a question disputed be­
tween them Is settled In one w a y  or the other. 
Coulter v. State, 122 Tex.Cr.R. 9, 53 S.W,2d 4T7, 
180.

A contract by w h ich  rwo or more parties sgre* tha t a 
rum of money. or o thar th in s , sha ll be paid or delivered to 
ona of tham on the happenin'* or not hoppenm* of an un- 
■erlain event. Groom* v. Knox. 13 A,*.Ai>p .63. 142 So. 
"JQ .

fn a. "b a t "  or " w a * * r "  money belongs to the p e r io n i 
p o ilin s  It, ea. h of wnom h u  a chanca to w in It . but. in  
the caaa of a 'p u r ie "  or "p rem ium  ' money belongs to the 
penon offering If . woo ha* no cnanee to w in it , Put la cer­
ta in  to lo ie  It. Toom.ey v. Penw ell. TO Mont. 164, 143 P . 
94J, M3. 43 A L R .  991.

Bet and wager are tynonym ou i le rm i. Woodcock v. M o  
Quean. U  Ind . 18: Shum ate v. Com.. 13 C rs t . (V a .) 060.

B E T H L E H E M .  See Bedlam.

B E T T I N G  B O O K .  A  book kept lor registering 
bets on the result of a race as operated on race 
track. In a broader sense, the “betting book" is 
that book which enables the professional bettor to 
carry on his business, and to promote a race, and 
It Includes the book, the ma k i n g  book and the 
bookmaker. State v. Austin, i-*'! La. 3S4. 76 So. 
S09. 810; People v. Semmler. .v I1L 272, 178 N.E. 
100, 101.
B E T R A Y A L .  A  "betrayal." as of a professional 
secret on the part of a physician, signifies a 
wrongful disclosure in violation of the trust i m­
posed by the patient. Slmonsen v. Swenson, 104 
Neb. 224, 177 N .W .  831. S32, 9 A.L.R. 1250.

B E T R O T H E D .  O n e  w h o  has exchanged promises 
to marry. T h e  term m a y  be synonymous with "In­
tended wife." M a c e  v. Grand Lodge. A. O. U. W .  
of Massachusetts, 234 Mass. 299, 125 N.E. 569.

B E T B O T H M E N T ,  B E T R O T H A L .  Mutual p r o m­
ise of marriage; the plighting of troth; a mutual 
promise o;r contract between a m a n  and w o m a n  
competent to m a k e  It, to m a r r y  at a future time.

B E T T E R  D E S C R I B E D .  M o r e  fully delineated or 
m o r e  fully pictured or painted. K a m n  v. Kru- 
vant, 99 N.J.Eq. 619, 133 A. 516, 517.

B E T T E R  E Q U I T Y .  See Equity.

B E T T E R M E N T .  A n  Improvement put upon an 
estate which enhances its value more than mer e  
repairs. T h e  Improvement m a y  be either t em p o­
rary or permanent. People v. Klee, 282 111. 440, 

118 N.E. 7154, 757.
Also appLl id to dsnots th t  add itiona l value w hich an ta­

u t *  acqu.ir*i in eonaequenc* of tom* pub lic Improvement, 
u  lay ing  out or w iden ing  * street. * 10 . , Q u a *  v. S io u x  
C ity . 88 lo w ,I, 803. 53 N .W . i  J .

B E T T E R M E N T  A C T 3 ,  Statutes which provide 
that a bona fide occupant of real estate m a k i n g  
lasting Improvements In good faith shall have a 
lien upon the estate recovered by the real owner 
to the extent that his Improvements have In­
creased the value of the land. Also called “oc­
cupying claimant acts.” Jones v. Hotel Co., 86 
F. 386, 30 C.C.A. 108.

B E T W E E N .  A  apace which separates. H o b s c n  v. 
Postal Telegraph-Cable Co., 161 Tenn. 419, 32 S.

W.2d 1046. Strictly applicable only with reiets. 
ence to two things, but this m a y  be understood aj 
Including case* In which a number of things are 
discriminated collectively as two wholes, or as tak­
en In pairs, or where one thing Is set oft against 
a nu m b e r  of others, in re McShane's Will, 286 
N.Y.S. 680, 682. 158 Vise. 777. Sometimes used 
synonymously with "among". In re Moore's Ea- 
tate, 157 Pa.Super. 296, 43 A.2d 359.

A* * measure o r Ind ication of dliLanc*. th is word h u  
th* affect of exclud ing the two term lc j. M orris A E. R. 
Co. v. Centra l R . Co.. 31 N .J .L a w . 212.

I f  an act l i  to be done "between" two certa in  d a n . It 
muat be performed before the conrrencvmenc of the Latter 
day. In  computing the Ume in luch a c u e . both the d a n  
named are to be excluded. Hodgei v. F lU in jp , 94 F la . 9U, 
114 So. 321. 522, B u t o d a u ie  In a contract of (Ale to the 
effect (ha t th t  purchaser could require the vendor to rcpur- 
cnaae between the H th  and s ix th  year from a certa in  date 
means during the e lx lh  year. Van Demark v. C a lifo rn ia  
Home Extension  A u  n. 43 Cal.App. 683. 1S5 P . 366, 868.

In  case o f  a devise to A. and B . "between them ." thee* 
worda create a tenancy In common. L u h b ro o k  r .  Cock. 2 
Mer. 70,

Between equal equities the law m ost prevail. 
This Is hardly of general application.

B E V E R A G E -  A  liquor or liquid for drinking. 
Burns'eln v. U. S., C.C.A.Cal.. 55 F.2d 599. 603. 
Especially pleasant or refreshing drink, or a ha­
bitual one. Tennant v. F. C. Whitney <fe Sons, 133 
Wash. 581, 234 P. 666, 670.

Th la  term  la properly used to d lstlngulah a aaie of liquors 
to be d runk fo r the p .*c ju re  of d rink ing , from liquors to 
be drunk In  obedience to a physician's advice, Fa la ta ff 
Corporation v. A llen . D .C .M o., rs F. .A3. 643: or from  a 
liq u id  which It  Is possible to sw allow , but which la not rea­
sonably palatable or f it  fo r d rink ing , Tennant v, F . C. 
W hitney A  Sons. 133 Weah. 581. 334 P. 666. Thua. I t  la 
held that pure alcohol I* not a "beverage" but a vio lent 
Ir r ita n t . Chaa. L .  Jo y  A  Co. v. Car Lion, 23 Idaho 445. 134 
P. 640. M L

Thla  term  sometimes hna a narrower meaning s ig n ify ­
ing a d r in k  a rt lH c la lly  prepared. CTItr.ajc D a iry  Co. r . 
Mulder. 78 Colo. 407. 242 P . 666, 669. United S ta tes r .  Rob- 
ason, D .C .K an .. 38 F .Supp . 991. 992.

B E W A R E D .  O. Eng. Expended. Before the 
Bruons and Saxons had introduced the general 
use of money, they traded chiefly by exchange of 
wares. Wharton.

B E Y O N D  A  R E A S O N A B L E  D O U B T .  In evi­
dence mea n s  fully satisfied, entirely convinced, 
satisfied to a moral certainty; State v. Harris. 28
S.E.2d 232, 237, 223 N.C. 697: and phrase Is the 
equivalent of the words clear, precise and Indubi­
table. Ferguson Packing Co. v. Mihallc, 99 Pa.Su- 
per. 158, 162.

An accused's g u ilt  must b* established "beyond ■ rea­
sonable doubt," which means that facta proven muat. by 
v irtue  of the ir probaUv* fore*, establish gu ilt. People ex 
r t l .  Schubert v. P lnder. 9 N .V .S .Id  311. J12, 170 M isc. 
343.

B E Y O N D  S EA- Beyond the limits of the kingdom 
of Great Britain and Ireland; outside the United 
Statei; out of the state.

Beyond sea. beyond ths fo u r m u .  beyond th* s u t .  and 
out of th* re* lm . ar* synonymous. P r io r to th* union o< 
the two crowns o f England and ScoUand. in  th* aocveaioa 
of Jam es I . ,  tha ph raua  "beyond L ie  four m u , "  "beyona 
the m u , "  and "o u t of tha rtsum .'' a ig n iitd  out o l 

->nU
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d April 1989

House Stan di n g C om mi t te e  on
Health, E d u c a t i o n  and S o ci al  S e r v i c e s

Re: House Bill 181 t e l e c o n f e r e n c e  sch ed u le d
for 7 Ap ril at 8 : 3 0 a m

In asmuch as h o m e m a d e  beers, wines, l iqueur s and
co rdials have be en  a par t of our c o m p e t i t i v e  e x h i b it s  
for a number  of years, we s t r o n g l y  urge p a ss a ge  of HB 
181 to br in g A l a s k a  S t a t u t e s  into c o m p l i a n c e  wi t h  
Federal guidelines. /

; Sincerely, r. ^ — 4- I

/  7 l ^
M a r s h a  M. Mel to n 
General Ma na g er

V______________________
Mile 4 0  Gl enn  H ighw ay

2 0 7 5  Gl e nn  Hi ghway  
Pa l mer ,  Al a ska  9 9 6 4 5

 )
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H O U S E  H E A L T I . .  t L * I C A T I O N  
A N D  S O C IA L  S E R V IC E S

Representative Max F. Gruenberg, Jr.
District 11 

Spcnard, Upper Midtown Anchorage

A p r i l  6, 1989

MEMORANDUM

TO: M e m b e r s  of the H o u s e  HESS Comm ittee

FROM: R e p r e s e n t a t i v e  M a x  G r u e nb erg

RE: H B  181, "An A c t  r e l a t i n g  to t h e  p r ivate m a n u f a c t u r e
of an alcoholic beverage? and p r o v i d i n g  for an
effective date."

In 1986 the d e f i n i t i o n  of an a lcoholic bever a g e  was r e w r i t t e n  
to e n c o mpass p r i v ately p r o d u c e d  alcoholic beve rages to 
eliminate a p e r c e i v e d  l o o pho le in local option statutes. 
Inadvertently, this has b e e n  i nterp r e t e d  to ban "homebrewing" 
in all areas of the state. A l t h o u g h  it is w ithin the ABC 
Board's a utho r i t y  to issue licenses for the private 
m a n u f a c t u r e  of homebrew, the Board has declined to do so.

H B  181 w o u l d  exempt "homebrewing" from m o s t  provisions 
go v e r n i n g  a l c o holic b e v e r a g e s  - m a i n l y  those related to 
licensing. H o m e b r e w i n g  w o u l d  still b e  pro hib i t e d  in b o t h  
"damp" and "dry" local o p t i o n  areas; m unici p a l i t i e s  w o u l d  
co n t i n u e  t o  have the a u t h o r i t y  to r e g ula te "homebrewing" and 
possession, c o nsum ption o r  sa le of h o m e b r e w  for persons u n d e r  
age 21 w o u l d  be prohibited.

Th e  bill h a s  received n o  opposition, has a zero fiscal note, 
and is supported b y  t h e  D e p a r t m e n t  of Revenue.

y

/ f
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