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INTERIOR TAXPAYERS v. FAIRBANKS N. STAR

Alaska 781

m*M741 IMd 701 (Al.tk. 11*71

INTERIOR TAXPAYERS ASSOCIA-
TION, INC.. an Alaska non-profit
corporation, Petitioner,

v,

FAIRBANKS NORTH STAR
[iIOROIICH. Kcupondcent.

No. S-2.715.
supreme Court of Alaska.

Sept. 15. 11)87.

After borough refused to suspend col-
lection of sales tal pending referendum on
sale? tax ordinance that had been sched-
uled. suit was brought to mjoin collection.
The Superior Court denied motion for pre-
liminary injunction and review was sought.
The Supreme Court held that “effective
date of the matter referred,” within mean-
ing of statute requiring suspension of ordi-
nance against which petition for refer-
endum is filed if such petition is certified
liefer* such date, refers to when ordinance
becomes operative, rather than when ordi-
nance becomes law.

Order reversed, case remanded with

instructions.

1. Statutes <*=>301. 341

Initiative and referendum powers set
forth in Alaska Constitution, and laws im-
plementing those powers, should be liberal-
ly construed.

2. Municipal Corporations «*108.10

“Effective daie of the matter re-
ferred," within meaning of statute requir-
ing suspension of ordinance or resolution
against which a petition for referendum is
filed if petition ia certified before such
date, refers to when ordinance becomes
operative such that compliance with ita
terma ia required, rather than when ordi-
nance becomes effective, AS 29.26.1&0fl>).

See publication Words and Phrases
for other Judicial constructions and

definitions.
AImMM 1** 7*7-T44 F M -»

Peter Jm Aschonbrenner, Fairbanks, for
petitioner.

Eugene P. Manly, Asst. Borough Ally.
Fairbanks, for respondent

Before RABINOWITZ, CJ., and
BURKE. MATTHEWS, COMPTON and
MOORE. JJ.

ORDER

This petition for review involves a refer-
endurn petition on a sales tax for the hair
hanks North Star Borough. The petition
for referendum was certified as meeting
the requirements of law by the clerk of the
borough on July 23, 1987. AS 29.2G 180(h)
provides:

If a petition ia certified before the effec-

tive date of the matter referred, the ordi

nance or resolution against which the
petition ia filed shall be suspended pend-
ing the referendum vote.

The referendum vote is scheduled for Octo-
ber 6, 1987. However, the borough re-
fused to suspend the collection of the sales
Lax which waa to begin on August 1, 1987
The pctiti* icr sued to enjoin collection and
moved for a preliminary injunction. The
tnal court denied the motion for a prelimi-
nary injunction on the grounds that the
effective date of the ordinance rcimposmg
the sales tar. was June 15, 1987 even
thoug. fhe sales tax was not to go into
effect until August 1. Thus, the court
reasoned, certification of the referendum
petition occurred after, rather than before,
the effective date of the matter referred
and suspension was not required under the
statute. Petitioner seeks review of thia
ruling.

The court has previously stayed collec-
tion of the sales Lax pending a decision on
the petition for review. We now grant the
petition and order entry of s preliminsry
injunction for the reasons that fellow

The term “effective date of the matter
referred” can reasonably have at least two
meanings, Under one meaning the term
may refer to when the ordinance becomes
law. Alternatively, the term may refer to
when the ordinance becomes operative,
that ia, when compliance with its terms is
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requiredl The tnal court adopted the first
meaning. In our view the second meaning
ia to l-e preferred for several reasons

[1,21 Pint, initiative and referendum
(Miwen ure net fort> in uur constitution ami
the laws implementing them should P lib-
erally construed Municipality uf An
chornge v. FVnhne, 568 P 2d I, M(Alaska
1977) "To that end 'all doubts as to tecli
meal deficiencies or failure to comply with
the exact letter of procedure shall lie re
solved in favor of the accomplishment of
that purpose'" Id. (citing Houcher i
Engitrom, \M2H I’ 2d 456, 462 (Alaska 19741,
quoting Cope t Toronto, 8 Utah 2< 255,
332 P.2d »77, "JVJ (1058) (footnote omitted))

Second, the referendum process can not
start without having an onlinance which
haa been passed by the municipality in
question. Under the Fairbanks North Star
Borough procedure, an ordinance takes ef
feci on the first business day following th-
day it ia paiscd. There ia obviously no
caae where AS 29.26.180(h) could operate
with respect to Fairbanks North 3'ar Bor
ough ordinance* if "effective date” meana
merely when the ordinance become! law.
Thus, the automatic suspension alalute
could be made completely mraninglesa if
we interpret "effective date" aa did the
tnal judge

Third, the purpose of the "before the
effective date" limitation on suspension
seems to be to avoid public confuaion, as
where the public fint must comply with a
new law, then the need for compliance is
i-iiminated because of certification of a ref-
erendum petition, and then compliance ia
required because of voter approval at the
referendum election. Interpreting effec-
tive dale m the sense of operative date ia
consistent with this purpose.

Fourth, "matter referred" is a vague
term. Ita use suggests that the legislature
did not umu that it would be necessarily
synonymous with *ordinance or resolution
against which the petition is filed.” If so,
the distinction is between the ordinance on
the one hand and ita subject matter on the

I. A com which demonstrate* that ‘effective
dale* does not necr sartly mesa the dale on
which ihl law beci nrs taw, but when Il br-

712 PACIFIC REPORTER. 2d SERIES

other  Accepting this distinction, one msy
rendily ssy in the context of this case that
while the effective date of the ordinance is
the day after it was passed, the effective
date of the subject matter, the tax. is when
the tax is first levied

The |K'tition for review is granted, the
order denying the motion for preliminary
injunction u reversed, and this rase is ie
mandcd to the superior court with mstruc
lion* in grant the motion for preliminary
injunrtion and for further proceedings

AN\ -
((]) Jni. «etm>i>

Onus IR80N, Petitioner,

‘YTATE of Alaaka, Respondent.
No. S-2262.

Supreme Court of Alaska.
Stpt 17, 1987

Appeal from the District Court, Thiri-
Judicial District; James C. Homsday,
Judge.

Kevin F. McCoy, Asst. Public Defender,
Kenai, Dana Fabe, Public Defender, An-
chorage, for petitioner.

James V. Gould, A»st Atty. Gen.. An-
chorage, Grace Berg “haible, Atty Gen.,
Juneau, for respondent

Before RABINOWITZ. CJ, and
BURKE. MATTHEWS. COMPTON and
MOORE. JJ.

ORDER

On consideration of the petition for hear-
ing filed July 6, 1987. and response thereto,

IT IS ORDERED.

The petition for hearing ~ denied.

cornea operative, U Clry el /UhH/kw h Ueten,
170 So Jd 441, 44] (FUIMa).
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LEGISLATIVE AFFAIRS AGENCY

MEMO HAWD11 M April 26, 1989

SUBJECT: Amendment lo HB 174

TO: Representative Terry Martin

FROM: Tamara Brandt Cook.AT,
Director

Division of Legal Services

Here 1s the amendment that you requested providing that when
a referendum petition 1is certified the ordinance or resolu—
tion that 1is the subject of the petition is suspended pend—
ing the referendum vote. A petition is certified when it 1is
filed with the municipal clerk and is found to meet the form
requirements and signature requirements of statute.

Under existing law the matter that is the subject of a ref—
erendum petition is suspended only if it has not yet takei
effect at the time of :ertification. HB 174 in 1its original
form clarifies the language used in accordance with the
decision, Interior Taxpayers Association Inc. v. Fairbanks
North Star Borough, 742 P.2d 781 (Alaska 1978).

TBC:gcC
WKG9/118

Enclosure



6-0722Aa
Cook

AMENDMENT

ERED IN THE HOUSE BY MARTIN

TO: HB )74

*, lines 11 - 15:
-elete all material and insert:
"(b) When (IF) a petition is certified (BEFORE THE EFFECTIVE DATE
OF THE MATTER REFERRED,] the ordinance or resolution against which the

petition is filed shall be suspended pending the referendum vote."

1 4/25/89



To:

AMENDMENT

HB 174 Offered in House Judiciary

On page 1, line 11, delete subsection (b) and insert:

(b) When [IF] a petition is certified [BEFORE THE
EFFECTIVE DATE OF THE MATTER REFERRED], the ordinance or
resolution against which the petition is filed shall be
suspended pending the referendum vote. During the period
of suspension, the governing body may not enact an
ordinance or resolution substantially similar to the

suspended measure.



8§29.25.020 Alaska

Vnlidity and construction of statute or
ordinance restricting outdoor rate adver-
tising by motels, motor courts, and the
like. 80 ALR3d 710.

Validity of state or locul regulation
dealing wilh resale of tickets to theatrical
or sporting events. 81 ALR3d 655.

W hat constitutes "sale" of liquor in vio-
lation of statute or ordinance. 89 ALR3d
551.

Statutes 829.25.020

Vnlidity and construction of statute or
ordinance prohibiting desecration of
church. 90 ALR.Id 1128.

Vnlidity, construction, and application
of regulation regarding outside employ-
ment of governmental employees or offi-
cers. 94 ALR3d 1230.

Sec. 29.25.020. Ordinance procedure, (a) An ordinance is intro-

duced in writing in the form
Ib) The following procedure g
nances, except emergency ordina

(1) an ordinance may be introd

required by the governing body.

overns the enactment of all ordi-
nces:

uced by a member or committee of

the governing body, or by the mayor or manager,;
(2) an ordinance shall be set by the governing body for a public

hearing by the affirmative vote o
on the question;

fa majority of the votes authorized

i3i at least five days before the public hearintr a summary of the
ordinance shall be published together with a notice of the time and

place for the hearing;

(4) copies of the ordinance shall be available to all persons pn_

at the hearing, or the ordinance

it

shall be read in full;

15) during the hearing the governing body shall hear all interested

persons wishing to be heard;

(6) after the public hearing the governing body shall consider the
ordinance, and may adopt it with or without amendment;

(7) the governing body shall pr
ordinance that is adopted.

int and make available copies of an

(c) An ordinance takes effect upon adoption or at a later date speci-

fied in the ordinance.

id) This section does not apply

to an ordinance proposed under AS

04.11.502(c). <§ 8 ch 74 SLA 1985; am $ 15 ch 80 SLA 1986)

Effect of amendments. — The 1986
amendment added subiecf.cn <di.

NOTES TO

An ordinance may be amended after
public hearing without the necessity
of a new hearing. Liberali v Bristol Bay
Borough. Sup Ct. Op. No. 1735 il;ile No.
3365*. 584 P 2d 1115 09781. decided un-
der former, similar law.

Only thone changes to an ordinance
which are *o substantial as to change its
basic character require that the public
hearing process be repeated Liberaii v

DECISIONS

Bristol Bay Borough. Sup, Ct. Op. No.
1735 +Kile No. 33651, 584 P2d 1115
'1978*. decided under former, similar law.

W here a public hearing on an ordinance
took place, and subsequently the ordi*
nance was amended but the amendments
fell squarely within the descriptive sum-
mary published in the n<wspaper .IS no-
nee of the previous public hearing, no ad-
ditional hearing was required and failure

56
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Alaska State Legislature

HOUSE OF REPRESENTATIVES

Official Business P.O. Box V
Stale Capitol
Juneau. Alaska WHII

MEMORANDUM

TO: ALL MEMS3EPS
HCUSE OCTAUNITY AfD REGIONAL AFFAIRS CCHMITTEF

FROM: REPRESENTATIVE EILEEN P. MACLEAN, CHAIRMAN «2.lum La*
FOJSE OM/IINITY AND REGIONAL AFFAIRS 'TT.MITTEE

DATE: February 13, 1989

Rr: Proposed Committee Legislation

Please review the enclosed legislation and information pertaining to it.
I plan to introduce this legislation on Wednesday, February 15th as a
committee bill unless there is objection from merrbers on the committee.
The legislation would clarify in statute that an c'dinance or resolution
is suspended if a referendum petition is filed before the operative date
of the ordinance or resolution.

cc: Representative Peter Goll, Co-Chair
Representative Max Cruenberg, Co-Chair
House Judiciary Committee
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 989
SUBJECT: Municipal Referenduma
(Work Order No. 16-0722A)
TO: Representative Eileen MacLean, Chairman
Community and Regional Affairs Committee
FROM: Tamara Brandt Co o w«y
Director ™

Division of Legal Services

You have asked for a draft bill that incorporates the sub—

stance of the decision, Interior Taxpayers Association, Inc.
v. Fairbanks North Star Borough, 742 P.2d 781 (Alaska 1987).
A copy of that case is enclosed for your reference. That

case held, 1in essence, that even when a referendum petition
is filed against an ordinance that has already gone into
legal effect, that ordinance 1is suspended if it has not yet
become operative. At 1issue was a sales tax which had been
enacted, but collection of the tax had not yet begun at the
time the referendum petition was filed.

Existing law now provides for suspension when a petition is
filed before the effective date. This draft expands that
section to provide for suspension of ordinances or resolu—
tions to when a petition is filed before the operative date
of the ordinance or resolution. Please contact me if you
would like any changes.

TBC:gc
W6/071

Enclosure(2)



AS 29.26.180(b)

THE EFFECTIVE DATE OF THE SUSPENSION OF AN
ORDINANCE’ BEING REFERRED 'IS EXAMINED.
oo\/—

W.-.:
°|"A
"4Fj.:

rv;

The Supreme Court of Alaska held that "effective
date of the matter referred"” refers to the date
when the ordinance becomes operative rather than
the date when the ordjnance becomes law; the law
requires tha't*-lwhen a petition» for a referendum is
filed, the ordinance that is the subject of the
referral is suspended pending the referendum vote
if the "petition is certified before the effective date
of the matter referred". The court noted that the
term "effecti\;e date of the rlnatter referred” can
reasonably have at least two meanings: either when
the ordinance becomes law or.when the ordinance
becomes operative. The ordinance in question had
become law but did not yet require the collection of
the new sales tax. The court noted that under the
procedure o fSie borough, an ordinance takes effect
as an ordinance on the first business day after it is
adopted; the**kutomatic suspension procedure would
be completely meaningless unless the effective date
is interpreted to mean when the ordinance becomes
operative, “h e court also agreed that the term
"matter referred" is vague." Interior Taxpayers
Ass'n. Inc. v. Fairbanks North Star Borough, 7U2
P.2d 781.

While the decision of the court clarifies the vague

phrase, review is recommended.

-57-
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INTERIOR TAXPAYERS v. FAIRBANKS N. STAR Alaska 781
Cite m 743 PVil 78L (Aluk* 1787)

INTERIOR TAXPAYERS ASSOCtA
TION, INC., an Aluaka non-profit
corporation, Petitioner,

V.

FAIRBANKS NORTH STAR
BOROUGH. Respondent.

No. S-2315.
Supreme Court of Alaska.

Sept. 15, 1987.

After borough refused to suspend col-
lection of sales talc pending referendum on
sales tax ordinance that had been sched-
uled, suit was brought to enjoin collection.
The Superior Court denied motion for pre-
liminary injunction and review waa sought.
The Supreme Court held that "effective

date of the matter referred,” within mean-
ing of statute requiring suspension of ordi-
nance against which petition for refer-
endum is filed if such petition ia certified
before such date, refers to when ordinance
becomes operative, rather than when ordi-

nance becomes law.

Order reversed, case remanded with

instructions.

1. Statutes =301, 341

Initiative and referendum powers set
forth in Alaaka Constitution, and laws im-
plementing those powers, should be liberal-

ly construed.

2. Municipal Corporations «=»108.10

"Effective date of the matter re-

ferred,"” within meaning of statute requir-
ing suspension of ordinance or resolution
against which a petition for referendum is
filed if petition is certified before such
date, refers to when ordinance becomes
operative such that compliance with its
terms is required, rather than when ordi-
nance becomes effective. AS 29.26.180(b).

See publication Words and Phrases
for other Judicial constructions and
definitions.

AMU tap. 747-7%4 87b—«

Peter J. Aschenbrenner, Fairbanks, for
petitioner.

Eugene P. Hardy, Asst. Borough Attv.,
Fairbanks, for respondent.

Before RABINOWITZ, C.J., and
BURKE, MATTHEWS, COMPTON and
MOORE. JJ.

ORDER

This petition for review involves a refer-
endum petition on a sales tax h r the Fair-
banks North Star Borough. Tiie petition
for referendum was certified as meeting
the requirements of law by the clerk of the
borough on July 23, 1987. AS 19.26.180(b)
provides:

If a petition is certified before the effec-

tive date of the matter referred, the ordi-

nance or resolution against which the

petition is filed shall be suspended pend-

ing the referendum vote.
The referendum vote is scheduled for Octo-
ber 6 1987. However, the borough re®
fused to suspend the collection of the sales
tax which was to begin on August 1, 1987.
The petitioner sued to enjoin collection and
moved lot a preliminary injunction. The
trial court denied the motion for a prelimi-
nary injunction on the grounds that he
effective date of the ordinance leimposing
the sales tax was June 15, 1987 ever
though the sales tax was not to go ir.to
effect until August 1. Thus, the court
reasoned, certification of the referendum
petition occurred after, rather than before,
the effective date of the matter referred
and suspension was not required under the
statute. Petitioner seeks review of this
ruling.

The court has previously stayed collec-
tion of the sales tax pending a decision on
the petition for review. We now grant the
petition and order entry of a preliminary

injunction for the reasons that follow.

The term "effective date of the matter
referred" can reasonably have at least two
meanings. Under one meaning the term
may refer to when the ordinance becomes
law. Alternatively, the term may refer to
when the ordinance becomes operative,

that is, when compliance with its terms is
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required.l The trial court adopted the first
meaning:. In our view the second meaning
is to be preferred for several reasons.

(1,21 First, initiative and referendum
powers are set forth in our constitution and
the laws implementing them should be lib-
erally construed. Municipality of An-
chorage v. Frohne, 568 P.2d 3, 8 (Alaska
1977). "To that end ‘all doubts as to tech-
nical deficiencies or failure to comply with
the exact letter of procedure shall be re-
solved in favor of the accomplishment of
that purpose.’” ld. (citing Boucher wv.
Engstrom, 528 P.2d 456, 462 (Alaska 19*74),
quoting Cope v. Toronto, 8 utah 2d 255,
332 P.2d 977, 979 (1958) (footnote omitted)).

Second, the referendum process can not
start without having an ordinance which
has been passed by the municipality in
question. Under the Fairbanks North Star
Borough proceaure, an ordinance takes ef-
fect on the first business day following the
day it is passed. There is obviously no
case where AS 29.26.180(b) could operate
with respect to Fairbanks North Star Bor
ough ordinances if "effective date"™ means
merely when the ordinance becomes law.
Thus, the automatic suspension statute
could be made completely meaningless if
we interpret "effective date" aa did the
trial judge.

Third, the purpose of the "before the
effective date" limitation on suspension
seems to be to avoid public confusion, aa
where the public first must comply with a
new law, then the need for compliance is
eliminated because of certification of a ref-
erendum petition, and then compliance is
required because of voter approval at the
referendum election. Interpreting effec-
tive date inthe sense of operative date is
consistent with this purpose.

Fourth, “matter referred” is a vague
term. Its use suggests that the legislature
did not mean that it would be necessarily
synonymous with "ordinance or resolution
against which the petition is filed." If so,
the distinction is between the ordinance on
the one hand and its subject matter on the

l. A case which demonstrate* that ‘effective
date* does not necessarily mean the dale on
which (he law become* law, but when il br-

other. Accepting this distinction, one may
readily say in the context of this case that
while the effei ive date of the ordinance is
the day after it was passed, the effective
date of the subject matter, the tax, is when
the tax is first levied.

The petition for review is granted, tho
order denying the motion foi oreliminary
injunction is reversed, ami this case is re-
manded to the superior court with instruc-
tions to grant the motion for preliminary
injunction and for further proceedings.

Douglas A. CARSON, Petitioner,
V.
STATE of Alaska, Respondent
No. S-2262.

Supreme Court of Alaaka.
Sept 17, 1987.

Appeal from the District Court Third*
Judicial District James C. Homaday,
Judge.

Kevin F. McCoy, Asst Public Defender,
Kcnai, Dana Fabe, Public Defender, An-
chorage, for petitioner.

James V. Gould, Asst Atty. Gen.. An-
chorage, Grace Berg Schaible, Atty. Gen.,
Juneau, for respondent

Before RABINOWITZ, CJ., and
BURKE, MATTHEWS, COMPTON and
MOORE, JJ.

ORDER

On consideration of the petition for hear-
ing filed July 6,1987, and response thereto,

IT IS ORDERED:

The petition for hearing ia denied.

come* open Live, I* City of PUtUtion v. Ujjon,
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WORK DRAFT WORK DRAFT WORK DRAFT

6-0722A/

Cook
2/1/89

BY THE COMMUNITY AND
REGIONAL AFFAIRS COMMITTEE

IN THE HOUSE
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to suspension of a municipal ordi—

nance or resolution against which a referendum peti—
tion is filed."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.26.180(b) is amended to read:
(b) IT a petition is certified before the effective date of the

ordinance or resolution against which the petition is filed or before

the operative date when compliance with the ordinance or resolution is
required (MATTER REFERRED), the ordinance or resolution (AGAINST WHICH
THE PETITION IS FILED) shall be suspended pending the referendum vote.

During the period of suspension, the governing body may not enact an

ordinance or resolution substantially similar to the suspended mea—

sure .
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HOUSE COMMITTEE REPORT
FURTHER REFERRALS: JUDICIARY

(7)

Date Referred: February 15, 1989

Date of Committee Action: AN I ((37%$>9

The HEALTH. EDUCATION. & SOCIAL SERVICES Committee considered: HB 175

HOUSE BILL NO. 175 [PROGRAMS & PROCEEDINGS RELATING TO MINORS]

«"An Act relating to programs and proceedings concerning children; and
emphasizing that the best interests of the chilel must be considered under
certain programs and during certain proceedings involving children."

RECOMMENDS:
[ ] the same title

replacing with //™> [ a new title

the attached amendment(s)
do pass

do not pass

no recommendation
individual recommendations

additional referral to the Committee

ADOPTSXx) AOQCLdJIL _letter of intent

APPROVES PREVIOUS:
[ 1 fiscal note(s) published:

ATTACHFS NEW FISCAL NOTE(s):
[ ] fiscal impact

[ 1 zero fiscal note

[ X1 zero with analysis [ 1 zero fiscal notes(s) published:

SIGNING OTHER THAN DO PASS:

SIGNING £0 PASS:
(Do Not Pass, No Recommendation, Amend)



()
Date Referred: April 7, 1989 FURTHER REFERRALS:

Date of Committee Action: WA i /i n

The JUDICIARY Committee considered: HB 175
HOUSE BILL NO. 175 [PROGRAMS & PROCEEDINGS RELATING TO MINORS)
"An Act relating to programs and proceedings concerning children; and

emphasizing that the best interests of the child must be considered under
certain programs and during certain proceedings involving children."”

RECOMMEN DAT HOWS : a . /.) > \ [
be replaced with C v) /7/77)/7/>m) ( [« ) (U"T a new title

r
have attached amendment(s)
do pass
do not pass
no recommendation

individual recommendations

additional referral to the Committee
ADOPTS: latter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOQUS:
(Dept) (Date/Dept)
[ ] fiscal impact [ ) fiscal note(s)
[ 1 zero fiscal note [ ] zero fiscal note(s)
[ ] zero with analysis_ [ ) zejjo fn/analysis

SIGNING DO PASS:

glaa

] the same title
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17 *09 16142 «:a 2ND JUD DIST FAX276-6342

STATE OF AIASKA
19S9 U10ISLATIVB SIiSSION

RBQUB3T:

Rawviilon Detax

Tulo: An act relating to prognmi
& proceeding! concerning chlldron..,

Sponiar; HES8

Requaitor;  HESS

BU Varatoo. HD 176
Pudlisb Detar 2/16/89

FISCAL NOTE

Acgency Affectect
RRU

Gompoat™

KXPBNI3ITURE3/RBVKNUES:  (Thouitndi of Dollar)

OPERATING FY b FY \O
Paraorel Senicaa
Traval
CootractLel
Spplki
Equprat
Land ft Sructural
Oranti ft aimi

TOTAL OPF.RATINO 0.0 00

| CAPITAL I I
| REVENI"Z I I
FUNDINO:  (Thousarnd* of Dollar*)

Cararal Fudi 0.0 00

Fechral Puadi
Cther

TOTAL 00 00

POSITIONS:
Full-time
Part-time
Temporary

ANALYSIS: (Attach a agparatc pi|t if Decerary)

No fiscal impact.

Alaska Court 8yslem
Trial Courts

FY o' FY 92 FY B FY A

00

00

00
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Original sponsor: Health, Education and

IN THE HOUSE

Social Services Committee

BY THE HEALTH, EDUCATION AND
SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 173 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION /
A BILL i
For an Act entitled: "An Act relating to the construction
Jitjflu*, /hfrof 11

ing to adoption""; modifying policy st

to removal of a child from the custody

parents and from the child"s home; requiring the
court to make certain findings and conclusions of lav-
related to children who arc delinquent or 1in need of
aid;modifying the definition of “child abuse or
neglect™; and emphasizingthat the best interests of
the child must be considered under certain programs
and during certain proceedings involving children."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.23 is amended by adding a new section to read:

Sec.25.23.005. CONSTRUCTION OF CHAPTER;RIGHTS OF PERSONS
AFFECTED BY ADOPTION. This chapter shall be Iliberally construed to
the end that thebest interests of adopted <children are promoted. Due
regard shall Ve £fiven t» therights of all persons affected by a
child"s adoption.

Sec. 2. AS (<7.05.060 1i1s amended to read:

Sec. Lh.05.060. PURPOSE AND POLICY RELATING TO CHILDREN. The
purpose of this title as it relates to children 1is to secure for each
child the care and guidance, preferably in the child"s own home, that
will serve the moral, emotional, mental, and physical welfare of the
child and the best interests of the community; to preserve and

strengthen the child"s family ties unless those tics are not 1in the

-1- CSHB 175 (HESS)



best interest"s of the child [WHENEVER POSSIBLE], removing the child
from the custody of the parents only as a last resort when the child"s
welfare or safety or the protection of the public cannot be adequately
safeguarded without removal; and, when the child 1is removed from the
family, to secure for the child adequate custody and care and adequate
planning for permanent placement of the child.
* Sec. 3. AS 47.10.080(f) 1is amended to read:
(f) A minor found to be delinquent or a child in need of aid is

a ward of the state while committed to the department or the depart—
ment has the power to supervise the minor®"s actions. The court shall
review an order made under (b) or (¢)(1) or (2) of this section an-—
nually, and may review the order more frequently to determine if
continued placement, probation, or supervision, as it 1is being pro-—
vided, is in the best interest of the minor and the public. The
department, the minor, the minor"s parents, guardian, or custodian are
entitled, when good cause is shown, to a review on application. -
the application 1is granted, the court shall afford these parties jnd
their counsel reasonable notice in advance of the review and hold a
hearing where these parties and their counsel shall be afforded an
opportunity to be heard. The minor shall be afforded the opportunity
to be present at the review. At a hearing held under this subsection,
the court shall make specific findings of fact and conclusions of law,
which shall be contained 1in an order relating to the hearing, regard-
ing whether or not

D) the child 1is able to be returned to the child" s home;
and

) the department has made reasonable efforts to avoid
removal of the child or to facilitate the return of the child to the
child"s home.

CSHB 175 (HESS) -2-



* Sec. 4. AS 47.17.010 is amended to read:

Sec. 47.17.010. PURPOSE. In order to protect children whose
health and well-being may be adversely affected through the inflic—
tion, by other than accidental means, of harm through physical abuse
or neglect or sexual abuse or sexual exploitation, the legislature
requires the reporting of these cases bv practitioners of the healing
arts and others to the appropriate public authorities. Tt is the
intent of the legislature that, as a result of these reports, protec—
tive services will be made available in an effort to prevent further
harm to th> child, to safeguard and enhance the general well-being of
the children in this state, and to preserve Tfamily life unless it is
not in the best interests of the child to do so (WHENEVER POSSIBLE],

* Sec. 5. AS 47.17.070(2) is attended to read:

(2) "child abuse or neglect” means the phvsical 1injury or
neglect, mental injury, sexual abuse, sexual exploitation, or mal—
treatment of a child under the age of 18 by a person who 1is responsi—
ble for the child"s welfare under circumstances which indicate that

the child®"s health or welfare 1is harmed or threatened thereby;

-3- CSHB 175(HESS)



Alaska Foster Parents Association
I' 9 BOX 140651 ¢ AN( IIOKA<.r, Al ASKA WH50H

POSITION PAPER
HB 175
PROGRAMS AND PROCEEDINGS RELATED TO CHILDREN

The Alaska Foster Parent Association supports this
legislation. Sections one, two and four contain long
needed corrections to curren" statutes.

Section three contains language relating to termination
proceedings that appears to make termination of parental
rights, when appropriate, easier fcr the state to
accomplish. We do have reservations about this specific
language. However, 1in our contacts with legislators and
legal professionals it would seem that there 1is about an
equal opinion concerning this languaga and possible
alternatives. It 1is our position that we agree with the
intent of the language and if the legislature <chooses to
uphold rebuttable presumption, we feel we can only concur.

We agre”™ whole-heartedly with the enhancement of the best
interest Oi the child that this legislation will provide.
Hopefully, it will give the courts in the state of Alaska

a vehicle to provide children a permanent setting that is

conducive to their well being and emotional and physical
development. We cannot overstate the importance to children
of a loving, nurturing family that they can call their own.

It should be considered, when termination 1is necessary, that
one of the factors of determination should be the age of the
child. Two years 1is not a long time to a teenager, however,
to a four vyear old toddler it is half of their life! For
extremely young children developmental years are crucial and
the need for beneficial bonds with adult parents can have

far reaching effects. For very young children whose
families have an unfavorable ©prognosis, the decision to
terminate parental rights should not be delayed

unnecessarily.

Also, 1in discussing termination, we feel that the concept of
open adoption should be considered when it can be accomplished
without endangering the child or the child"s new family.

Miriam Sumner Frank H. Wasmer
President Vice President
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UK; FOSTER CAKE ISSUES: Flua.se let. me, leanlIne Ilrown - Foster Mom
voice my opinion un thia bill I have been at your

hearings and Ilstunud to testimony regarding HB 175 As a foster

parent of long standing, | support this bill and think it may be

one of the most Important bills before this legislation this year

I listened to Martha Holmberg this morning and could not help but

think "Is this the same policy that | deal with daily?" Peter
Goll asked the right questions. Foster Parents see the failure of
policy every day. I understand that good policy procedures exist,

but are maybe not able to get down to our level of working with

children under Alaska's protective services?

It is very frustrating. We all seem to want the best nor these
minors, and work toward that end. Why are we failing then? In
my opionion, theladder of policy seems to be inassessable. That
child, needing our help, is almost abused by quote, "The System"

as much as he/she was before being placed into protective services.

IT 1| had toask any foster parent to voice their main concern out
of probablymany concerns, the answer would be, "Why do these
children remain in the system so long." Back and forth to parents,
bounced between foster care providers, any persons chances go

"down the drain" when their lives are uprooted, inconsistant, and

uncertain of thier survival: and it is survival.

Consider the Dept, of H.S.S. the General: Foster parents the
Sargents and foster care children the soldiers. These soldiers

are on manuvers: survival the goal. Their training has been

very limited 1if any. Not much of self-esteem, bonding, or security
has been given them. They have no goals, battle plans, or futures
that they can see. They have been sent to the isolation of unknown
territory and given no weapons. Fear and uncertainy have been their

background with Jlittle good modeling available for then. They leal



Alaska State Legislature

HOUSE OF REPRESENTATIVES

Representative Ann M. Spohnholz
District 13  Rant A PO Box V
State Capitol
Juneau, Alaska 99811

465-2435

Official Uusinm

TO: Members of tho House HESS Committ/e)
FROM Representative Ann Spohnhoi
DATE: March 10, 1989

RE: Attached comments

During discussion of HB175 at yesterday's meeting of the HESS
Committee, one of the young people in the audience passed me the
attached comments. I was moved by his statement and wanted to
share :Lt with you.

The young man's name is Tony Boykin, he is a student at East High
School in Anchorage, and he was one of a group of students in
attendance at yesterday's meeting as part of his participation in
the CloseUp Program.
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RE: FOSTER CARE ISSUES: Please 1let me, .leonine Brown - Foster Mom,

voice my opinion on this bill. I have been at your

hearings and listened to testimony regarding HB 175 As a foster
parent of 1long standing, | support tills bill and think it may be

one of the most important bills before this legislation this year

I listened to Martha Holmberg this morning and could not help but

think "Is this the same policy that 1 deal with daily?"” Peter
Goll asked the right questions. Foster Parents see the failure of
policy every day. I understand that good policy procedures exist,

but are maybe not able to get down to our level of working with

children under Alaska ™ protective services?

It is very frustrating. We all seem to want the best for these
minors, and work toward that end. Why are we failing then? In
my opionion, theladder of policy seems to be 1inassessable. That

child, needing our help, 1is almost abused by quote, "The System"

as much as he/she was before being placed into protective services.

IT 1 had toask any foster parent to voice their main concern out
of probablymany concerns, the answer would be, "Why do these
children remain in the system so long." Back and forth to parents,
bounced between Tfoster care providers, any persons chances go

"down the drain" when their lives are uprooted, 1inconsistant, and

uncertain of thier survival: and it 1is survival.

Consider the Dept, of H.S.S. the General: Foster parents the
Sargents and foster care children the soldiers. These soldiers

are on manuvers: survival the goal. Their training has been

very limited 1if any. Not much of self-esteem, bonding, or security
has been given them. They have no goals, battle plans, or futures
that they can see. They have been sent to the isolation of unknown
territory and given no weapons. Fear and uncercainy have been their

background with little good modeling available for them. They deal
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with a day to day existence and their own IIf® style, cultur.il back-

ground or any other form of themselves on hold

They live on threads of Information, or misinformation and walt
dally for the next "battle plan” to be told them. The moat fortunate

soldiers are too young to realize just why thuy are here The older

soldiers know exactly why they are here; they have been here many
times before and know how to manipulate to survive Soon these
soldiers will be to "wise" for foster care and go on to the next

level of manuvers, Juvenile receiving homes and lock-up facilities.

These soldiers are now into many different wars, including the
war on drugs or alcohol. Running without any plan 3eema "o be in
most of these soldiers lives. These soldeirs are lost. The system

has claimed them.

What we need to work on is how to get the soldiers nev recruits who
can help them to get through the wars going on Iti their lives. Many

times we need to "muster out" these people before they get into the

"hard timers". Termination can be their only resource.

Please, please, please, do not let (3) out of this bill. Ho not
white wash any bill dealing with foster care to get it passed. We
need your input and interest in foster care children. They need vou
to help them through. I did not agree with Martha's estimate of

how many children remain in the foster care system for long periods

of time. I consider it a major number with difficult means to get
children WO be terminated. Even sending back home is a bad battle
plan at More work has to be done in this area. More looking

and asking will help. You are onthe right track. Thank you.

Jeanine Brown
P.0O. Box 210584
Auke Bay, AK 99821

789-5051
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TO: Members of tho Houso HESS Commit
FROM: Representative Ann Spohnhol
DATE: March 10, 1989

RE: Attached comments

During discussion of HB175 at yesterday's mooting of tho MFSS
Committee, one of tho your.g people In the audience passed mo the
attached comments. I was moved by his statement and wanted to
share it with you,

Tho young man's nnmu Is Tony Boykin, he Is a student at East High
School in Anchorage, and ho was one of a group of students in
attendance at yesterday's meeting as part of his participation in
the CloscUp Program.
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During tho time |I'vo nat horo and listen to this mooting, | haven't heard
anyono try or toll the kids side of It. Before you start making parallels and
making any other moves, you should havo your exports talk to kids because the
things wo kids toll other kids are tho same things they will never tell a
export bocauso an export is not a friend but a person wanting to halp so bud
that they listen but don't fool the pain with tho Kkid. In shorter words, tho
system doesn't work bocauso the kids don't understand why there lives are
controlled by rules and strangers that don't love them and only about how
smoothly tho systom works. All I'm trying to say is talk to the kids and

listen and feel.



DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF FAMILY AND YOUTH SERVICES

PERMANENCY FOR DEPENDENT CHILDREN
AN INNOVATIVE PROJECT

March 1989

Every child should have the right to a permanent and safe home.

DOES EVERY CHILD HAVE A PERMANENT HOME?

No! At any time in Alaska 900 to 1,100 children are in out of home
care. Today, there are 222 children in the custody of the State
of Alaska who have been in continuous out of home care for more
than two years.

Although most children in custody will return to their own homes,

for some, termination of parental rights is the only way they will

ever have a chance for a permanent family. A quick survey through—
out the state revealed that there have been approximately 35 cases
of nonvoluntary terminations of parental rights during the past 18
months. There have also been five guardianships, 17 relinquish—
ments, and there are approximately 50 cases pending termination.

Some parts of the state have not had a termination of parental

rights case before the court for ten years.

More must be done to assure a permanent home Tfor every dependent
child. Better assessment and focused treatment are needed to help
the child7s parents, and, when that 1is unsuccessful, faster, more
definitive action 1is needed to make a permanent, substitute home
possible for the child.

WHAT CAN BE DONE TO ASSURE PERMANENCY FOR CHILDREN?

The Division of Family and Youth Services (DFYS), together with the
Department of Law, 1is Jlaunching a new project, Permanency for
Dependent: Children (PDC) . This project will be 1implemented in
Nome, Bethel, Barrow, Fairbanks, Juneau, Anchorage, and Ketchikan
by July 1, 1989. Training to prepare staff will occur in June.

The goals of PDC are to speed up recognition of those cases in
which termination of parental rights, or another permanent plan,
should be pursued and to reduce delays 1in court action necessary
to achieve the permanent plan. There are many components to
achieving tnese goals:
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Permanency Planning Court; Specialists -

At least one permanency planning court specialist will bo
identified and trained in each of the offices listed above. Tho
social workers will be trained as a team so that standardized
procedures are developed statewide and so that these specialists
have special support for their work.

The court specialists will conduct periodic reviews of all cases
in which a child has been in custody for one year or has been
removed from parental core and placed in foster care more than
once. The specialists will also be available to consult and assist
regarding any child"s case where the caseworker or supervisor
believes that a permanent plan other than return to the parents may
be needed.

In those cases where the parents are not actively 1involved and
progressing, a team decision will be made about whether continued
effort with the parents 1is most appropriate or termination of
parental rights should be pursued. In the former cases, further
review will occur quarterly to be certain that no "drift””occurs.

In situations where termination of parental rights 1is identified
as the most appropriate permanent plan, the permanency planning
court specialist will be responsible for preparing the case for
presentation to the court. The specialist will prepare chron—
ologies of events, organize the evidence, interview and prepare
witnesses, 1identify and prepare expert witnesses, and aenerally
assist the ongoing caseworker and the assigned attorney.

Freeing a child for adoption requires the court to terminate the

most precious relationship in our society - that between parent
and child. Preparation for these proceedings is extraordinarily
demanding, time consuming, and stressful. By assigning special—

ists, we expect to eliminate delays which occur when ongoing
workers are trying to balance this kind of preparation with their
day-to-day obligations to respond to the needs of children,
parents, and foster parents. The added expertise the specialists
can bring to consultation about ongoing cases will also help less
experienced workers improve their assessment and treatment skills.

Training regarding Permanency Planning -

In conjunction with the Department of Law, training and orientation
for all new social workers will 1include 1information concerning
legal standards for termination of parental rights, documenting
events and services offeree, throughout a case, and assessing when
termination of parental rights or another permanent plan should be
pursued.
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Updates on these subjects will ho included in periodin training lor
all of the social workers. Thia will help keep skills current and
offer an opportunity to incorporate the findings of the permanency
planning court specialists about how best to prepare for court
proceedings when they are required.

Specialists will be trained as a tr‘urn. Their training will focus
on legal and child welfare 1issues associated with permanency
planning. The training will 1include information on how to conduct
case reviews, assessment of treatment plans and progress, weighing
permanent plan alternatives such as guardianship, adoption and
long-term foster care, and preparing for complex legal proceedings.

Department ol Law Participation -

In the Fairbanks, Anchorage, and Juneau offices of the Attorney
General, arrangements will be made to make attorneys available to
assist with training the DFYS specialists and to co.isult with the
specialists and take cases to court. In the other offices, the
Assistant Attorneys General assigned to represent DFYS will be
offered support and consultation from the three larger offices, as
needed.

In Juneau, a paralegal position, which 1is currently not filled,
will be dedicated specifically to child in need of aid termination
proceedings.

In Anchorage, the 1990 budget request includes the addition of an
attorney and a paralegal to the human services section. Both of
those positions will be dedicated to children®s proceedings-
including consultation with other attorneys handling termination
cases. The attorney specialist will also be responsible for
developing and implementing the monitoring and evaluation system
for all child protection attorneys®™ cases 1in Anchorage.

Fairbanks attorneys will continue weekly staffings on all pending
cases. The Fairbanks office has been involved in vigorously
pursuing termination cases for quite a period of time. They will
participate 1in concerted monitoring of cases, and evaluation of
this new statewide effort.

HOW WILL HE KNOW IF WE ARE SUCCEEDING?

No later than August 15, 1990, a report will be jointly issued by
the two Departments on the project®"s first year of operation.

In developing this project, DFYS gathered significant information
about the status of permanency planning 1in Alaska. With the
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Department ol Law, we closely examined statutes ~concerning
termination ot parental rights and the many percept iona about pox -
manency planning and "the best 1interests "t a child."” The

information we have gathered 1ia aet out here ao t.hu starting place
for tho project evaluation, which will be described in the August

1990 report.

The annual report, will 1include an analysis of the 1impact tho
project has had on achieving a permanent plan for the children
presently in placement more than two years. It will address tho
project®"s 1impact on reducing the average length of time before a
permanent plan is achieved for all children 1in out of home care.
It will also include findings about what works and what doesn"t and

plans and recommendations lor further action.

WHY SHOULD WK STAItT THIS PROJECT?

What 1is happening to children in the custody of the
State of Alaska?

Are plans for permanency being made in a timely
manner?

What 1is the Division of Family and Youth Services
doing to prevent foster care drift?

What 1is in the best interest for each child?
Are permanent plans being finalized for children?

What are the barriers to quality care for children
in State custody?

For several hundred children, the answers to these questions are
vital elements in their day-to-day survival and their future well —
being. These are questions considered by policy-makers, legis—
lators, judges, social workers, guardians, and DFYS. These are the
gquestions that drove us to the conclusion that we needed more
focused attention than had previously been devoted to permanency
planning in Alaska.

Even after a child has been removed from his or her home, the
child®"s immediate safety is not assured. Without continuing appro—
priate service for the child and the family, the child is at risk

of victimization by the protection systen. Immediate and long-term
goals are necesrary for each child who is removed from his or her
home. The nationally recognized term for this type of planning is

"permanency planning."
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WITAT IS PKKMANKNCY PLANNING?

Permanency planning for children in a concept, a philosophy* and
the desired outcome of DFYS intervention with a family. In prac—
tice, permanency planning begins with tho first act of intervention

by the agency. Kach child"s situation 1is assessed in two ways:

1) The risk of harm to the child in his own homo is determined.

2) The family 1is assessed to identify needed changes so the family
can provide safe* nurturing care for the child.

Through permanency planning, the goal of safe, stable care is
achieved individually for each child:

1. When the child"s family can be rehabilitated in a
reasonable period of time, the permanency planning
goal is to reunite the child with his family;

2. When the potential for reuniting a child with his
family exists, an interim pLacement should be found
which "could be permanent”™ if the attempt to reunite
the child with his family is unsuccessful. Future
planning 1ii. this direction reduces the number of
placements the child must experience;

3. Sometimes adoption is best for the child and is pos—
sible when the child"s parents® rights are termin-—
ated 1in court;

4. When the child"s family cannot be rehabilitated and
relatives can provide a safe, nurturing environment,
a permanent relative placement may be the plan;

5. For Alaskan Native children, relatives and tribal
members must be considered, and are usually most
appropriate to provide the needed permanent place—
ment;

6. Foster families frequently are willing to provide
permanent care to a child who cannot be freed for
adoption and has no relatives who can provide safe
and permanent care;

7. Guardianship is also an avenue for permanency which
does not require termination of parental rights.
Relatives, tribal members and foster families can
be named guardians.
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WHERE ARE WE JN MEETING PERMANENCY PLANNING GOALS IN A TIMELY
MANNER?

According to a recent analysis (data from December 1905 and the
most recent analysis 1in January 1909), approximately 21% to 23% of
the children in state care have been there for more than two years.

In Washington, Maine, and Massachusetts the statistic is 30%, 51%
and 31%, respectively. Alaska has a lower percentage rate. How —
ever, Tfor the 222 children in Alaska who have been in substitute

care for more than two years, timely permanency planning has not
occurred, and for the 33 children v/ho are between the ages of two
and five, out of homo care represents the majority of their life
span. The foilowing chart shows the region, age, and sex of these
children.

1

1 REGION AGE AND SEX TOTAL
1

1 _2-5 vrs 6-10 vrs. 11-18 wvrs.

1

| M 1F M 1F M 1F

1 1 1

1 Western 2 16 4 6 3 14 25
1 1 |

1 Northwestern 1 11 1
1 1 1

1 Northern 11 7 15 8 118 39
1 1 1

1 Southcentral 12 115 18 113 32 141 131
1 1 1

1 Southeastern 11 4 11 10 110 26
1 1 1

1 1 1

| Totals 15 122 33 [25 54 173 222
1 1 1 1

1 37 58 127

1

1

Alaska also appears to be doing a better job than some of the other
states by not "losing"” children for years 1in the system.

At the same time, the number of moves a child makes from foster
home to foster home and from the child"s home to a foscer home 1is
a measure of the quality of care the child is receiving from the
"system". In 1985, 74% of the children 1in DFYS custody had been
in at least two placements and 25% had over five placements.
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In comparison, New Jersey reports that 453. of their children in
substitute care have had only one placement. However, the other
55% represent multiple placements. Washington State"s data for FY
86 1indicated that of the 5,745 children placed, 3,058 (67%) re—
ceived one placement each; 1,114 (20%) received two placements;

711, three to five placements; and 62 children had received more
than six placements. The Division®"s program goals include reduc—
ing the number of placements for each child as well as reducing
the length of time in placement for children.

HOW DO STATUTES AFFECT THIS PROCESS?

State and federal statutes define standards of proof for termina-—
tion of parental rights: state statute mandates clear and convinc—
ing evidence that the parents®™ conduct is likely to continue. The
Indian Child Welfare Act mandates evidence beyond a reasonable
doubt that continued custody by the parents is likely to result in
serious physical or emotional damage to the child and proof that
active efforts have been made to offer remedial services. The
statutes do not give time frames for the filing of a petition to
terminate parental rights.

Both the parents®™ ability to change and to meet the child"s needs

are key elements. Although there are barriers to the timely
planning for children in custody in Alaska, thestatutes are
rarely, if ever, the barrier. Ideal progression is dependent on

the resources and skill of staff in the state agency, the com—
munity"s resources for assisting the parents to learn to care for
their child and to overcome the parents®™ problems, the skill and
availability of the state®s attorney, and the wisdom of the court.

Permanent status for some childrencan be achieved only through
the termination of their parents” rights. State and federal
statutes give the legal rules and structure tothe courts and the
state agency to use in deciding when the termination of parental
rights can be granted:

AS 47.10.080 (c)(3) provides that by order, upon a show-—
ing in the adjudication by clear and convincing evidence
that there is a child in need of aid under AS 47.10.010
(@ () as a result of parental conduct and upon a showing
in the disposition by clear and convincing evidence that
the parental conduct is likely to continue to exist if
there 1is no termination of parental rights, terminate
parental rights and responsibilities of one or both
parents and commit the child to the department or to a
legally appointed guardian of the person of the child,

and the department or guardian shall report annually to
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the court on efforts being made to Tfind a permanent
placement for the child.

The Indian Child Welfare Act (P.L. 95-600) provides 1in
pertinent part that no termination of parental rights
may be ordered 1in such proceeding 1in the absence of a
determination, supported by evidence beyond a reasonable
doubt, 1including testimony of qualified expert witnesses,
that the continued custody of the child by the parent or
Indian custodian is likely to result in serious emotional
or physical damage to the child.

The Adoption Assistance and Child Welfare Act of 1980
(P.L. 96-272) provides 1in pertinent part that effective
October 1, 1983, in each case, reasonable efforts will
be made (A) prior to the placement of a child in foster
care, to prevent or eliminate the need for removal of the
child from his home, and (B) to make it possible for the
child to return to his home; and it provides for the
development of a case plan (as defined in section 475(1])
for each child receiving foster care maintenance payments
under the State plan and provides Tfor a case review
system which meets the requirements described in section
475 (5) (B) with respect to each such child.

The term "case plan® means ... a plan for assuring that
the child receives proper care and that services are
provided to the parents, child, and foster parents in
order to 1improve the conditions in the parents®™ home,

facilitate return of the child to his own home or the
permanent placement of the child . . . 475(5) The ternm
"case review system®™ means a procedure for assuring that
.. (B) the status of each child is reviewed period—
ically but no less frequently than once every six months

by either a court or by administrative review . . . in
order to determine the <continuing necessity for and
appropriateness of the placement, the extent of com—
pliance with the case plan, and the extent of progress
which has been made toward alleviating or mitigating the
cause; necessitating placement in foster care, and to
project a likely date by which the child may be returned
to the home or placed for adoption or legal guardianship
and



Thia question elicits emotional, philosophical, societal, tribai,
and sometimes relicjioua responses which are different for every
child whose needs have not been met by the child"s parents. Tho
court ultimately may have to provide the answer for many children.

We believe it is in the best interest of every child to be loved
cind cared for by the child"s own parents. Unfortunately, even with
help to the parents, this is riot always possible. The "reasonable
efforts” requirement of the Adoption Assistance and Child Welfare
Act of 1980 recognized, on a federal level, the bond which a child
has with his family and the importance of maintaining that bond.

The Indian Child Welfare Act has similar requirements. Both
federal laws, like Alaska State lav/, recognize, however, that this
goal may not be attainable Tfor every child. When it is riot,

another permanent: family must be found for the child.

FINALLY -

We v/ill need lots of help to make this project work. We must have
enough social workers and lawyers. Treatment providers must
recognize the urgency. Tribal advocates and Native organizations

must be included so we have the best possible support for parents
of Native children and help finding and supporting the most appro—
priate substitute placements, when that is required. Guardians ad
litem must advocate vigorouslv.

Meeting the goal of a permanent home for every child requires
difficult decisions and painful choices. Most important, we need
the commitment of every Alaskan to meeting this goal.
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For more information, please contact:

Yvonne M. Chase, ACSW

Di rector
Division of Family and Youth Services

P.0. Box H-05
Juneau, Alaska 99811-0630
(907) 465-3170

/\7’
"onne M. Chase, ACSW
director
"Division of Family
and Youth Services

Date

Myra -"t. Munson

Commissioner

Department of Health and
Social Services

Date: 3/ 7~r7 "
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5_JBJCCT HB 175 - An Act Relating

THRU
to Programs and
Proceedings Concerning
Children
FROM: .
Rarhara Prink
Deputy Public Defender
The attached memo is in response /" .our request for comment on the
above-referenced proposed lecislav . The memo was prepared by one of our
lawyers,. R. Scott Taylor.
Do not hesitate to contact our if you need further information and

please let us know when hearings =*? rc”eduled concerning this proposal.
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Attachment
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1,)0oM Scott subject HB 175

The substantive effect of this bill is to create a
rebuttable presumption in a termination proceeding of a
likelihood that the parental conduct that resulted in the
child being in need of state aid will continue. Ostensibly,
this change would make it easier for the state to meet its
burden of proving "by clear and convincing evidence that the
parental conduct is likely to continue to exist if there is
no termination of parental rights.” The amendment to AS
47.10.080(c) 1is ill-advised as it violates parents®™ due
process rights, does not comport with the federal standards
of the Indian Child Welfare Act of 1978, and will have the
practical effect of complicating and prolonging litigation.
These reasons for rejecting the proposed amendment are
further outlined below:

1. A natural parent®"s "right to the companion—
ship, care, custody, and management of his or her children
is an interest far more precious than any property right."”
Santosky v. Kramer. 455 U.S. 745, 758-59, 102 S.Ct. 1388, 71
L.Ed2d 599 (1982). The right of parents to the care,
custody and control of their children "is an important and
substantial right protected by ... both the United States
and Alaska Constitutions." Matter of S.D., Jr.. 549 P._2d
1190, 1200 (Alaska 1976). In Santosky the Supreme Court
recognized that parents have due process rights at a
termination of parental rights proceeding. Similarly, the
Alaska Supreme Court has acknowledged that due process
dictates that the state (the Division) carries the burden of
proving its allegations by clear and convincing evidence.
K.T.E. v. State. 689 P.2d 472, 476 (Alaska 1984). By
creating a presumption of continuing parental conduct, the
proposed amendment would unconstitutionally shift the burden
of proof from the Division to the parents.

2. The majority of termination proceedings 1in
Alaska involve Native children. For termination of parental
rights of a Native child, the Indian Child Welfare Act
(ICWA) requires "evidence beyond a reasonable doubt" "that
continued custody of an Indian child is likely to result, in
serious emotional or physical harm." 25 U.S.C. Sec.
1912 (f). Amending AS 47.10.080(c) will not affect most
Alaska termination proceedings, since the ICWA pre-empts any
lower standard for termination under state law.



3. In the remaining non-Native cases, to which
the amended standard would apply, the process of creating
the presumption will further complicate and prolong the
proceedings. Under the present scheme, the court orders an
appropriate disposition under AS 47.10.080(c). A treatment
plan to promote reunification is agreed to by the parents
and the Division without further court intervention. The
state has the option of petitioning for termination as the
disposition under subsection (c). The proposed amendment
would require a court determination of what services are
appropriate for reunification. Additional proceedings would
be necessary with litigation over what services are
appropriate, whether sufficient assistance was provided by
the Division, whether there was substantial participation 1in
services or whether there was good cause not to participate.
By interjecting the need for additional court proceedings
and findings over these new potentially divisive issues, the
proposed amendment would ironically prolong the termination
process, a result which is almost never in the child/s best
interest.

Recently, 1in considering this section, the Alaska
Supreme Court concluded, "The statute is as specific as it
can usefully be, even though its application requires
interpretation. We believe that the scheme accomplishes its
purpose of protecting children, while balancing the parents”
interests and still allowing reasonable flexibility for the
exercise of discretion in the individual case." R.C. v.
State. DHSS. 760 P.2d 501, 506 (Alaska 1988). The supreme
court 1is probably right; making the statute more specific
will make it less useful.

The bill purports to emphasize that the best
interests of the child must be considered. But termination
proceedings are part of the dispositive phase of a
children®s case where consideration of the "best interests
of the child” is already mandated pursuant to AS 47.10.082.
The only change the bill will effect is to further
complicate the process of terminating parental rights; a
change which is clearly not in the children®s best
interests. I agree with the supreme court that the current
statute 1is as specific as it can usefully be. There is no
reason to change it, especially in a way that raises more
issues for litigation while contravening parents due process
rights and the Indian Child Welfare Act.
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ALASKA STATIC LEGISLATURE P.0. BOX V, JUNEAU 99811
HOUSE OF REPRESENTATIVES <907)4450739

HOUSE HESS COMMITTEE
LETTER OF INTENT TO HB 175

It is the intent of the House HESS Committee to endorse the
Division of Family and Youth Services"™ "Permanency for
Dependent Children"” project as a means of expediting the
planning and placement of children in state custody 1in

permanent and safe homes. The Division is requested to report
to the Committee on the progress of this project by October
15, 1989.

Rep. Johnny Ellis Date of Adoption

Chairman
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STATEMENT ON HB 175
by tho
HOUSE HESS COMMITTEE

Houso Bill 175, "relating to programs and proceedings
concerning children"™, was introduced as one of a package of
noasuros proposed or supported by the Houso HESS Committee,
a3 a result of the Committoo"3 comprehensive interim review of
the state®"s child protection and foster care systems. This
bill responds to testimony presented at hearings in the fall
of 1988 regarding two different, but related concerns.

Sections 1 and 3 respond to concerns that the Division of
Family and Youth Services and the court may not bo given clear
direction when deciding between the values of preserving
family ties and the safety and welfare of children. The
intent of these sections is to clarify that the best interests
of the child shall be the state"s paramount concern and that
family preservation or reunification shall be promoted if they
are in the best interests of the child.

Section 2 is offered in response to concerns that abused
and neglected children often linger unnecessarily long 1in
foster care when there 1is little or no hope of parental
rehabilitation. The intent is to encourage parents to
participate in services leading to a beneficial reunification
and, if they do not, to make it easier to for the state to
terminate parental rights. The ultimate goal is to expedite
the placement of children in a secure and stable home so they
can quickly reestablish family bonds which are so critical to
their emotional well-being.

The rebuttable presumption 1in section 2, which was
borrowed from the Nevada statutes, is a legrl mechanism which
switches the burden of proof from a state showing of parental
unfitness to a parental showing of renewed fitness. It may
not be the only or best means of securing the goals stated
above
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POSITION PAPER
MOUSE BILL NO. 175

Eor an Act entitled: "An Act relating Lo programs and
proceedings concerning children; and
emphasizing that tho best interests of the
child must be considered under certain
programs and during certain proceedings
involving children.”

The intent ot Mouse Bill 175 1is to carefully examine the best
interest ot a child in State custody and to terminate parental
rights if the latter io in conflict with chi 1d'3 best interests.

There are potential problems with tho proposed changes in Section
3. The amendment to AS "17.10.080 (c)(3) will prolong termination
litigation, 1is in conflict with the Indian Child Welfare Act, and
may violate parents®™ due process rights.

By focusing on the Department®"s level of assistance rather than the
parent®s conduct 1in a termination hearing, the parent®s attorney
will have the opportunity to shift the focus and delay termination
of parental rights based on the best interest of the child.
Additional proceedings would be necessary with litigation over what

services are appropriate, whether sufficient assistance was
provided by the Division, whether there was substantial
participation in the services or whether there was good cause not
to participate. This could result in delaying the termination of

parental rights in cases where termination is justified.

Defining "assistance" would be essential since it could range from
facilitating a referral by telephone contact to personally
transporting both parent and child to <classes or psychiatric

counseling. For example, the court could require the Department
to pay for any treatment programs in-state or out-of-state and for
all counseling. The Department®s failure to pay for any or all

treatment and treatment related expenses could result 1in removal
of the presumption that the parents behavior will continue and
termination of parental rights is justified.

Additional delays could occur by having the court determine what

services are appropriate for facilitating reunification.
Furthermore, the fiscal impact of this bill is similar to creating
a new entitlement program. Without an entitlement "type" formula

funding there is no predictability in service costs since the court
will determine the appropriate service, not the Department.

Permanent status for some children can be achieved only through
the termination of their parents® rights. State and federal
statutes give the legal rules and structure to the courts and the
State agency to use 1in deciding when the termination of parental
rights can be granted.
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There are many barriers to the progression of termination of
parental rights tor any child®"s case in the State of Alaska. The
statutes are rarely, if ever, the barrier. Ideal progression is
dependent on the State agency®s capabilities, the community"s
treatment resources, the skill of the State®"s attorney, and the
wisdom of the court.

Secondly, House Hill No. 175 is in conflict with the Indian Child
Welfare Act. Public Law 95-608, 25VSC 1912 Sec.102(f) provides
that:

"No termination of parental rights may be
ordered in such proceeding in the absence of
a determination, supported bv evidence beyond
a reasonable doubt, 1including testimony of
qualified expert witnesses, that the continued
custody of the child by the parent or Indian
custodian is likely to result 1in serious
emotional or physical damage to the child."

Therefore, amending AS 47.80.080(c) will not effect many
termination hearings, because federal law will pre-empt the state"s
lower burden of proof standard,.

In an effort to determine-if termination of parental rights 1is in
the best interest of a child, the Division of Family and Youth
Services, together with the Department of Law, 1is launching a new
program, Permanency for Dependent Chilaren (PDC).

This program will use a team of highly trained individuals who will
provide specialized legal and social work expertise, to increase
the State"s ability to expeditiously handle termination cases and
thereby promote early permanent placements of children 1in state
custody.

This program will begin July 1, 1989, and 1initially will be
implemented in Nome, Bethel, Barrow, Fairbanks, Juneau, Anchorage,
and Ketchikan. A progess report regarding this program will be
issued after the project has been in operation for ore year.

DEPARTMENT POSITION
The Department cannot support HB 175 because it would in effect

prolong termination hearings and decisions, which would not be 1in
the best interest of the child.
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RECOMMENDED:

DATE:

APPROVED:

DATE:

/h-
Yvonne M. Chase, Director
N.ovision of Family
and Youth Services

h,
Myra M.”aunson, Commissioner
Department of Health
and Social Services
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MEMORANDUWM March 6, 1989

SUBJECT: Sectional Analysis
HB 175

TO: Representative Johnny Ellis, Chair
Health, Education and Social Services
Committee

FROM: Terri Lauterbach \\A

Legislative Counsel

Following is an analysis of HB 175 with respect to its prob—
able legal effects.

Sec. 1 enacts a new policy statement that will be applicable
throughout AS 25.23. This chapter deals with adoptions.

The best interests of the child are already important 1in
adoption proceedings, but to the extent that a case is
"close,”” this policy secti n could tip the scales in favor

of the best interests of the child compared to other consid—
erations such as the rights of the child"s natural parents.

Sec. 2 amends a general policy statement that applies
throughout AS 47. To the extent that a court considers a
general 1intent statement when deciding specific cases under
other sections of AS 47, clear changes 1in this general poli—
cy statement could affect some court decisions.

The changes on page 1, lines 24 - 25, appear to elevate the
best interests of the child compared to the old language on
those lines. However, the change on page 1, line 26, by
using the phrase "when necessary,”™ probably would allow a
court to be as reluctant to remove the child from the home
as it could have been under the old language. Therefore, |
am uncertain whether the changes made in the section, on the
whole, are clear enough to lead to any different results 1in
children®s proceedings.
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Sec. 3 establishes a rebuttable presumption that would apply
to proceedings to terminate parental rights. The presump—
tion would be that the parental conduct that caused a child
to be adjudicated a child in need of aid 1is likely to con—
tinue without termination of parental rights if the parents
have failed, without good cause, to participate 1in services
offered by the Department of Health and Social Services to
help them become better parents, or in equivalent services.

In Alaska, once a presumption is established, the opposing
party has the burden of proving that the nonexistence of the
presumed fact is more probable than its existence. Rollins
v. Liebold, 512 P.2d 937, 944.

With respect to the presumption described in sec. 3 of the
bill, the presumption, 1if established, would shift to the
parents the burden of proving that the parental misconduct
is not likely to continue even though they failed to partic—
ipate in rehabilitative services. Without the presumption,
the burden would be on the department to show that the par—
ental misconduct was likely to continue. With the presump—
tion, the department can shift that burden of proof to the
parents by concentrating on showing by clear and convincing
evidence that they failed to participate in rehabilitative
services. Regardless of the presumption and other evidence,
however, the court would still need to find by clear and
convincing evidence that the child was a child in need of

aid as a result of parental conduct.

Given these considerations, the probable effect of this
change in statutory language would be to indicate to the
courts and to the parents a legislative intent that the
failure to use rehabilitative services by the parents is to
be given great weight. The courts and parents might already
be giving these services this kind of importance, but these
statutory changes would ensure it.

Sec. 4 amends another general policy statement. This state—
ment occurs in connection with a specific chapter of AS 47,
the chapter requiring certain persons to report cases of
suspected child abuse. The change on lines 8 - 9 indicates

a legislative intent that preservation of family life is
important only to the extent that it is in the best inter—
ests of the child. While this changes the emphasis of the
policy statement, it is impossible to predict whether this
change will affect the outcome of actual cases.
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Let mu note as one final comment that the provisions of thin
bill and ita amendments do not necessarily apply to cases
Involving Indian or Native children. Those cuses are gov—
erned by the ICWA, a federal law. Where ita provisions are
more strict, they supersede state law.

I hope this discussion is helpful to you. Please let me
know if 1 can be of further assistance.

TL :gc
WKG7/099
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MEMORANDUM
TO: Representative Johnny Ellis

ATTN: Jim Nordlund

FROM: Patricia Young
Legislative Analyst

RE: Involuntary Termination of Parental Rights--An Overview
Research Request 89.089

You asked this agency to provide an overview of approaches taken by other
states with respect to the involuntary termination of parental rights. You
wished particularly to know of states with criteria for involuntary termina—
tion which varies from the norm.

General Background

The U.S. Supreme Court held 1in Santosky v. Kramer (1982) that the minimum
standard of proof required 1in termination of parental rights cases 1is clear
and convincing evidence of parental unfitness or inadequacy. In addition,
the petitioner must also prove that termination of the parent"s rights would
be in the best interest of the child. Traditionally, parents are held to have
a fundamental, common law right to the custody of their children. Because of
the serious penalty that termination represents, this demanding standard of
proof has been deemed necessary, and courts have, in general, Dbeen
conservative about terminating parental rights.

The rights and preferences of the parent must be weighed along with the needs
of the cMTd and a balance struck. What best serves a child®s interests
rarely lentft Itself to a simple formula; however, clearly defined grounds for
termination provide needed guidance to courts and improve a child®"s chances
for a permanent home. The mobility of Individuals coupled with the dramatic
increase in out-of-wedlock births suggests that the best interests of children
would be best served by uniformity among states 1n their laws on the subjects
of terminating of parental rights, notice of termination, visitation, custody,
and withholding of consent to adoption. To this end, the National Conference

~“In cases involving Indian children, a state must make its findings
beyond a reasonable doubt [25 USC 1912(f)(Supp V 1981)].
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of Commissioners on Uniform State Laws are inthe process of drafting the
"Uniform Putative and Unknown Fathers Act" (Attachment A).

Mark Hardin, director of the Foster Care Project, National Legal Resource
Center for Child Advocacy and Protection, made pertinent, specific suggestions
concerning termination proceedings in a letter to Myra Munson, Commissioner,
Alaska Department of Health 2;m Social Services (Attachment B). According to
Mr. Hardin, there are cases 1n which somewhat less stringent standards of
substantive grounds for termination or notice are justified. Mr. Hardin
particularly recommends the following special cases which apply only to
infants 18 months of age or less and require a showing that adoption 1is in the
child®s best interest:

failure of an unmarried father to provide reasonable child support
within his ability to pay, or the failure to regularly visit the child
when able to do so;

disinterest in the child during the pregnancy of the mother; and
conception as the result of rape or incest committed by the biological
father.

Overview of Grounds for Termination of Parental Rights

Attachment C contains three overviews of various aspects of the termination

issues. Extensive references to court decisions 1in various states are
included. Most states provide for termination of parental rights on grounds
of moral unfitness, serious and continuing neglect, or abandonment. Serious
physical, sexual, or mental abuse of the child ranks among the highest grounds
for termination. Mental illness, and drug or alcohol abuse are frequently
grounds for termination. However, diagnosis per se does not constitute
grounds. Termination generally requires a showing that the parent 1is unable
to provide proper care for the child and that the inability 1is likely to
continue for the foreseeable future. In most states, conviction of certain
types of felonies or extended imprisonment constitute grounds for termination;
however, 1incarceration per se does not constitute sufficient grounds. In some

states, parental rights may be terminated if the child has been removed from
the home for a certain length of time and there 1is little likelihood of
returning hose within the foreseeable future. Some states provide for termi—
nation if t(i« parent 1is unable or unwilling to make adjustments or prepara—
tions necessary for the return of the child.
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I have also attached information from a National Conference of State
Legislatures (NCSL) survey of child welfare statutes and implementation
patterns compiled in 1986 (Attachment D). Attachment E 1is a copy of the
National Council of Juvenile Court Judges® "Model Statute for Termination of
Parental Rights.™

Recent Notable Variations in Termination Proceedings

Alaska 1is the only state which provides for termination of parental rights
gained as the result of sexual assault or sexual abuse of a minor. Indiana,
New York, and Wisconsin statutes provide that notice to putative fathers 1is
not required in cases of termination of parental rights when rape is
involved. Minnesota, |like many states, allows for termination of parental
rights if the parent is found to be morally unfit. Nevada has recently
added "failure of parental adjustment,™ or the inability or unwillingness of a
parent within a reasonable time to correct conditions or conduct which led to
the removal of the child to the list of grounds for termination of parental

rights. Louisiana has enacted legislation which provides for the involun—
tary termination of rights of a parent convicted of a felony under certain

circumstances. (See Attachment F for Minnesota, Nevada, and Lou™> na

statutes.)

In addition to these statutory changes, the following rulings are of note:

The Arkansas Supreme Court, relying on the U.S. Supreme Court"s opinion
in Lehr v. Robertson (1983), has “uled that a putative father who is
ignorant of the existence of his child does not have to be given notice
of an action to adopt the child.

Acknowledging both a parent®"s lack of fitness as a parent and the close
relationship between that parent and the children, the Montana Supreme
Court has held that although parental rights be terminated, contact be
maintained.

A County Superior Court in New Jersey has held that a father®s 30 year
incarceration for murder of his wife 1is sufficient to terminate his
parental rights. The court notes that although prior case law has
established the principle that conviction per se should not be grounds
for termination, the father®"s imprisonment 1is the consequence of his
voluntary act, and he has thereby deprived his child of the regular and
expected parental functions of care and support.

The U.S. Supreme court has recently upheld the California Civil Code
which authorizes termination of parental rights in cases where the
parent has been convicted of a felony, the nature of which proves the

unfitness of the parent.

I hope that this information is useful to you. If you have further questions,
please call.

Attachments
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465-3603
The Honorable Max F. Gruenberg, Jr.
Co-Chairman of the House
Judiciary Committee
P.0. Box V Y
Juneau, AK 99811 T

The Honorable Peter Goll
Co-Chairman of the House
Judiciary Committee

P.0. Box V
Juneau, AK 99811

Dear Representatives Gruenberg and Goll:

The following are our concerns regarding section 3 of
the committee substitute for House Bill No. .175. We apologize
for not making our comments sooner.

1. Section 3 amends the wrong statute. Section 3 of
CSHB 175 proposes to amend AS A7.10.080(f) by requiring the court
to make certain findings at review hearings. The court is al—
ready required to make similar findings at review hearings pursu—
ant to AS 47.10.083. It would be confusing and unnecessary for
two separate statutes to require such findings. Therefore, if
the language 1in section 3 must be somewhere, it should be part of
AS 47.10.083, not AS 47.10.080.

2. Section 3 is redundant. The two findings required
in section 3 of CSHB 175 are already essentially required under
AS 47.10.083. The first court finding required by section 3 is
whether or not "the child is able to be returned to the child X

home." AS 47.10.033(6) requires the court to establish "when
return of the child can be expected,” which presumes that the
child 1s not able to be returned at this time. The second court

finding required by section 3 1is whether or not "the department
has made reasonable efforts to avoid removal of the child or to
facilitate the return of the child to the child®s home.”™ This 1is
addressed already in AS 47.10.083(2) and (5) by requiring the
court to establish "what services have been provided to or of—
fered to the parents to facilitate reunion” and "whether addi—
tional services are needed to facilitate the return of the child
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The Honorable Peter Goll Pugc 2

to the child"s parents.” Furthermore, the "reasonable efforts"”
finding 1is already required Lo be made at the initial custody
hearing pursuant to Child in Need of Aid Rule 10(c), so there is
no need to reestablish this finding at the annual review hearing.

3 Section 3 will not aid federal reimbursements.

assume the intent of section 3 of CSIIB 175 is to ensure that the
court make certain findings required by the federal government
under Title I1V-E of the Social Security Act before it will reim—
burse the state for foster care placements. Section 3 1is not
necessary because the findings required for federal vreimburse—
ments are actively sought by the assistant attorneys general lit—
igating child in need of aid cases, and, as stated 1in paragraph
2, these findings are required already 1in another statute and a
court rule.

For the above reasons, we recommend that section 3 be
deleted from CSHB 175. Please call if you have any gquestions.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY CENERAL

//Tan A. Rutherdale
/ /Assistant Attorney General

JAR:ebc

cc: Robert Evans, Legislative Liaison
Arthur H. Peterson, Assistant Attorney General

We
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April 17, 1909

Mr. Hayden Kaden
Legislative Assistant
Representative Peter Goll
P.0. Box V

.Juneau, Alaska 99811

During House HESS hearings regarding HB 175, questions were
raised regarding the cost of implementing the change in statute
which would 1include mental injury within the definition of child
abuse. Representatives of the Department of Health and Social
Services testified that these implementation costs would be
negligible. The attached letter from Region X indicates that
other states have experienced this same result.

Also, please note that the letter reaffirms that Alaska“"s
special waiver, which allows the state to receive federal child
abuse and neglect funds even though the state has not included
mental injury within it"'s child abuse laws, expires this year.
The result of the loss of this waiver will mean the loss of
approximately $100,000 in federal funds.

-Sincerely

Legislative Liaison
JL:nb

attachment
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DEPARTMENT OF HEALTH UHUMAN SERVICES Dpvtlopmartt Servian

toolon X
W
2201 aixin Avenue
Skaltlt. WA 99121

April 11/ 1989

Yvonns chxaa, Director

Division of Family and Youth sarvicee
Department of Health and Social services
V. o. BOXx B-0OS

Juneau, Alaska  99811-0630

Dear Yvonne:

t was vary pleased to learn that the Legieietjre 1is consldoring isolation
vhlch would add tha category of "mental injury* to Alaska"s statutory
definition of child abuse and naglect. Adding this category or ctilld abuse
vould orir.g Alaaka Into compliance with tha Child ABuse Prevention and
Treatment Act (Title 1 of Public Law 100-294) and would enable thie state to
continue receiving federal funds authorized under this Act.

Aa you know, the state of Alaaka ia ourrantly not in compliance With the
p«deral statute because the issue of "mental injury* to children la not
addressed in your Child protection law. Ordinarily thia would make the State
ineligible for receipt of Federal child abuse and neglect, funds (both the
baeic atatw grant and Children®"s Juetlce Act funde). The /State haa continued
to receive those funds under a Special waiver enacted by Congrea”. This
waiver, however, la due to expire at the end of tha fieoal year.

Hoot States have included "nental injury* 1in tholr definition of oblld abuse
end neglect end have found the fiscal impact to be negligible, desides
Alaaka, only two other Statae do not Include "rental injury®" in iheir
atatutory definitions of child abuse and neglect. 0f the three Other States
in Region X, Washington and Ildaho have had ao few child abuse and neglect
cases fall solely into the "mental injury* category that they dop®"t even
maintain specific statistics on theae types of cases. Officials from both
Statea report tbac adding "mental injury* to their child protection statutes
has had no measurable effect on state caseloads. The State of Oregon does
track cases falling within tha oategocy of "mental injury.* Statistics from
1k00 indicate Ilial <.74 «f 15,708 oseas of docr.menfert child dbuot end neglect
were categorized aa oaneo of "mental Injury®, sy comparison, 30/61 were
classified aa sexual abuee, 24,3* as physical abuse and 38.34 aa; neglect.
Officials indicate thia trend toward small numbers of cases of uental injury
contlnuos. i

Alaska®s use of Federal child ebuss and neglect Ilf[t haa been eotemplary.

Loca of these fund/: would be detrimental to your efforts ained at preventing
and treating thia nerioue problem. Since Alaska"s special valvar expires thia
year, 1 am hopeful that the Legislature will act favorably to bring Alaska in
compliance With tho public Law 100-294 by adding "mental injury", to Che
State®"S acacutory definition of ohild abuse and naglact.

Slnoerely yours

Richard Hcconnell, chief
children®s Bureau
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conn proK'niiftw" (hr ina«cliffjtr famimK nl tribal rouct* jm1 Indun child

or proprriv. ol ihr Indun inhr. and ihr iprcul iiandtrds applicable 10 Indian
children luted onb »n ihnr racial background.”™

Ttrmirulion ol Parental Rights

89.16 Terminalion ol Parental Rights

Termination of parental rtghu action! are brought to secure permanent
Homn lor ihildren who are unable to return home. A termination of parental
nght! completely icven Ihe parent's nght 10 vim or communicate with the
child and 10 receive information aboui ihe child. In moit junidictiom, u alto
abrogaie! the dulv 10 luppon the child. Termination free! the child for adop-
tion bv removing thr parent ! nght to conient to an adoption. Termination
alio cloiei olf further litigation contenting the ctutodv of the child.

.Although lermmation proceeding! varv bv jumdicuon. ail iiatei require
leparatr heanng! baled on a rpectal petition or motion. When contested,
termination action! lhould be full advrnarv heanng!

The child ! nght to coumel in lerminauon proceeding! ia not univenallv
recogttucd. Some itaies have itatutortlv created anght to coumel for the child
in lerminauon proceeding!,110and model acu on termination luppon a nght
to coumel for both the child and the parent!ft Some state couni have alio
found a conititunona! bam for thr required appointment of coumel for chul-
drrn in lerminauon acuom I*1 The Supreme Coun hai not ruled on thti
quntion bui. in a lomewhat analogoui muation. held ihat a child facing
removal from a long-term foner home may not alvavi be enutied 10 Separate
counsel315

Appointment of counsel for indigent parents : provided for in most nates

o5t Schweiirrr, Thr Indian Ckiu |l'dfart trl and CXddrm 1 HigAti. 2 LeFaI_Response:
Child Advocacv and Protection 2_|Hune-Julv 1979). bui_ire American Idian Lavrvrr
Hg%ging Program Inc. Indun Child Welfare An of 1978 "A Law for our Children *

*+ MIvnicc, Pnu-.unna a Trmmuion of Psrmul Hifku Cur. in Foster Children in ihe

Count 194 1l Hardin ed 1983)
W r%.ln rt Child X. 617 P?d 1078 IWvo 1960) lierminauon ovenumed where

coumel not appointed for child though such appointment mandated bv itauuel.

t" See r g, VBA/Inst of Jud Admin. Fuul Juvenile Juiucc Standards Comouiiion
Sundardi Relating 10 Abuve and Neglect. Standard 8 3 11981)

us W t(, Inr/ TAIH. 613 P2d 468 0ila 1960) ueparaie counsel foe child required
,n all future lerminauon caiei unce lerminauon proceeding! bv iheir nature cm i
potemul comhcti between parent and diddi

s;%‘71(2miih v Organisation of Fnurr fimiliei foe Equaluv 1t Reform. 432 L'S 816

A IH T4 «tNM I »IAM|> 11 HMI VA III »N

bv tiaiuie *)* Accininiuuiinal right to rnunirl. liuwrvrr. tluci nut .ippear in
exist hiall use! Ihe Supreme Limrt. in fauur/r 1 Orfmnmtiti nf V*nit Vmun
uaied Ihai the nghi lu itiunvrl lur indigent parent! should he individually
determined in each lerminauon case -t Among ihe laciorv a cuurt should
consider in deciding on an indigent parent 1 need lor the assistance ol appoint-
ed coumel are the degree nl complexity of the rate and the poivibiluv ol
criminal liability ol the parenl.

The Supreme Cuurt held in Smttaikv i- AVamrrthat ihe tiaie vconililuuonal
minimum burden ol proof in a lerminauon ot parental nghis ease 1 ihai of
clear and convincing evidence.The Coun reasoned dm a higher standard
of proof than preponderance of the evidence is required because ul the heavv
penalty that lerminauon represent!—ihe total legal destruction ol the parent-
child relationship. In tome states, the clear and convincing evidence require-
ment not only governs ihe tnal courtjudge in termination proceedings bui also
demands additional scrutiny of the evidence bv appellate count.*® Even in
these sutes, however, appellate courts continue to deler to tnal court determi-
nations of fact which are based upon the demeanor of witnesses. It has also
been held that apresumption which shifts the burden ofproofonto the parents
violates the requirement of proof bv clear and convincing evidence.'l9

Ifa Date divides its lerminauon ofp-nental nghu proceedings into adjudica-
tory and disposiuorui hearings, under Sanrulj the dear and convincing evi-
dence standard probably need apply onlv to the fact-finding tiage of the
proceeding!. 70

The policy issues surrounding the rauonalc and grounds for termination are
quite complex, and natei have dealt with these issues ut a variety of wavs. Even
Ihe different proposed model acu arrive at no clear consensus on the grounds
for termination.!! However, tome general guidelinei are poitible in ap-
proaching ihe lerminauon case. Toe first inquiry regarding ihe appropnatc-
ncis of termmauon ihould be whether the child ton or koubl t ntumrd 1o ifir
pam| imAin a rmonatU nmt There are five common indicators that the child

14 Hev-eti. Dtfndtnf t Trrmnanon of Parmul tfgAu Cut. in Fouer Children in the
Courts 234 (M. Hardin ed 1983).

>'< 432 L'S 18 (19811,

"o Hewett. iarra note 230. at 234-36.

|" Sanlotkv v Kramer. 433 US 745 11982).

11 See M. Hanues leM. Har . Cltarand Comnntwd Emdtoa m Trrmnuion 0 PamtaJ
WgAu Cun. Tit Import of So u smmtt. 3 Legal Response. Child Advocacv and
~rotfcuon [ tWin/Sp 19831,

»» Washington Countv Dept of Soctal Serv v Clark. 296 Md 190 tbl 42d 1077
E1983) (IWiufe which pteiumed ihat irntunaucn waa w the best imereti ol child
ecame chdd had been in foncr care foe iwo vran lound unconiuiuuonali
_ 1s*The New Fori termyyuon tutuie at uiuedijd bifurcate the lerminauon proceed-
ing!. and ihe Saruoskv decision dearly applied onlv io ihe adjudxauun ier VI Hanues
It M. Hardin, mpn note 218

ai Foe acomFanion of the vanoua model acu see Al Harom tP rT_ttim. Tmnn-
non of ParmirJ RtgkU..( Sntmon tnd Comtmmtm of Cnondifor V.w 1/iwLIiUIAB A 19V 1i

Vn-A7



parent lu reined* llie iimdiiiuni whith caused ihe separation. extreme ur
repealed neglect and ahuie. parental incapacity 0 rare lor ihe child, and
extreme detrriununii uf ihe parem-ihild relaliomhip Hie lecond mauirv n
U-AerArr terminalion U m tht -A/Aft den inifrnu Because lerminaiion ends all
parent-child coniaci. u is imponani lo consider whether termination will lead
lo amore secure and appropriate home lor the child

59.17 —Extreme Parental Diiintereit

Termination nu* be based on the parent's extreme disinterest in or lack of
commitment lo the child In these cases n appears lilel* that the child will not
be permitted to return home because the parent has demonstrated an unwill.
mjness to tale responsibility for the child.

Traditional!*, termination b* reason of lack of parental intereit and concern
for the child has been panted onl* in the e»em of abandonment. This restnc-
tt*e legal approach focuses on the intern of the natural parents to gi*e up their
nghr lo the child. In tu extreme expression this has required an almost total
lack of desire to retain parental rights ** Like the traditional propen* law
concept of abandonment of chattel, this approach stresses the parent s ngdu
to the child. Couns using this analysis ma* refuse to terminate based upon
abandonment if there has been minimal contact between parent and child, or
if the parent exhibits a desire to maintain contact.

With increased recognition of the importance of permanencv to the child,
man* count and legislatures ha*e taken a broader new of abandonment. The
abandonment concept has been expanded in several wevs. First, some count
have interpreted an intent to abandon achild as an intent to refrain front
accepung full responsibility as a parent, rather than an intent to give up all
nghu to the child.** Second, others ha*e inferred intent to abandon b* analyz-
ing the parent's acuons in light of what could reascublv be expected of the
parent in the circumstances. ™ Still other count have defined abandonment
according to affirmative conauct. not intent.-*JS Finally, some legislatures have

N In rrDAH. 390 So 2d 379 iFla Dist CI ApP 19801 (parent s behavior must indicate
%esgltUed purpose permanent!* io forego parental nghu and thirl parental responsibili-

™ In rt Bums. 474 Pa 613. 379 A2d 333 11977) iparenial dul* includes acuve
pertoemir.ee of love, protection, guidance, and luppan of child and includes continu-
ing Interest in and genuine elfon” to maintain cunuci with ihe chitdl.

t» In rt Adoption of David C. 479 Pa |. 387 A2d 804 il978i gabandonment found
shen. overdag)enod ul g|ghﬁ,t?ars a Igther wRLed his son onl* once, tailed lo pa*
luppon. and onl* sporadigalli leni cards or gsftii

o In re Rose Linn C, 57 Cal App 3d 406. 129 Cal Rptr 338 119761 (desiring and
demanding return of children not Tubmiutes for dnp_laun% the emotional control or
rapabilm o care for them that would hate resulted in ibetr resumi, In -* Vanessa F.
"6 Mtsc 3d617. J?I M§2d 337 iSur Ct 19741 -parents abanooned child that the* had
laticd to mil lor I»o -ram

lit  =li*s|\» « ti

reietted (lie abandonment inntr|ii t-nttrrli in luinr ut m t-saiiinuiiiui <
parental ligliaimr showing lesk nl' p.iiefli.il initierlt ur luiniiiii‘iiein wm
several nprt nl fsulentr mat hr petltnrnt in <wuiinne nhtilter m nermi
nate parental rights, inrluilnig

I The parent lailt to itsit nr tiimmnmcair with the thiltl  This is espr
cullv persuasive when ihe sgenrv hai encouraged iistu ur made *utli
*isni possible™*

2. The parent male* a tlatemeni showing lack uf interest in the tinlti ur a
willingness to relinquisis ihe child

3. The parent exhibits a pattens ol needlesslv leaving ihr child wuh others
for prolonged penods. deipne the fact that the parent 11 capable of
canng for the child**

4. The parent fails to tale affirmative steps to secure the return of the child
from foster care *>Of particular micrctt here are both the degree of the
parent 1 cooperation with ihe agency and the parent's prugress toward
removal of the bamers 10 return of the child*5L

5. The parent, despite abilitv to pav. fails to provide support for ihe child
when required 10 do so** Failure to pav support Is Tarelv the tole

"e set. n . In AAdoption of [LC. 492 Pa 507. 424 A2d 1306 419811 ifailure 10
demoruinie an inieren in die child for longer iban six month isaiuion penod sulfi-
ciem ground! for lermmauonl. ) .

™ In rrjeinca B. 121 SH 291. 429 A2d 3,2011981% ibandonmem eilshinhed whm
natural mother made no attempt 10 communicate wnh bee daughter for iwo lean. e<cn
though ihe* Ined near one another! Buiut In rt Snvder. 418 \E2d 1171 1Ind Ct App
19811 licrminanon denied because mother vuued children when agenci allowed and
boug t them clothes and gdui. o .

rt* In erManlvn H. 106 Wise 2d972,436 VYS2d814 tFam CI 19811 imoihrr 1 lailure
to maintain toman with child, even though agenev provided her funds iu do to
mupponcd lerminauon decutom o

*n In <rlLevi. 131 Ca 348.206SE2d 82 11974%t|erm|nau0n wammed where, dunng
the fini 18 months of the ttuld's life, mother had had die child less than une monin
and. on each occition of custodv. had casuallv leli the child in ihe hands ol strangeni

5 n vlennifer S 69 Misc 2d 951. 333 NV52d 79 iSur CI 1972) laoandonmem
found where, dunng five and one-half vein of child's life, the natura) mother never
made anv effort to contact or mil the child oe agenev. m-ide onlv one lutemem
indicating her desire for the child's return, and never performed anv act that would
ensure ihe child's resumi o

Aﬁ)eal of Maricopa Countv Jutcmie Action S'0JS-4283. 135 Anc 598 n53 P-'A
55 119821 imother 1 refusal 10 cooperate in anv wxv with miruficauon plan justified
lerminauon on grounds of abandonment!.

(rt McCowen 1 Suie. 538 SW2d 561 iTex Civ App 19772}Jt,ermuuiion granied when
parent madenoellon 10 pavtugé)on despite financial capability 1. In trbchutt Lhildren
n05 S\v2d 201 1Mo Cl App 19301 uerminanao granted because ot muiher 1 lailure 10
Fav,support despite fmancul abilus lacs of aiienuvenest 1o lamtls mauen and lailuie
oeiemiehcrvsiiiailonpniiletexi Seealso Mivmee. Pmeniinin rrminaium m I'aim ui
(figsrt cau in Foster Children in the Couns 205 IM. llardin ed 10831
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jusiilirsnnn lor irrmmiiion. npccull* where ihr parmi hid some JUd
rrialinoihip with ihr thitcl-"**

Two ipecial caici involving parcnial ilinnirrrii and lack ol concern require
ipeeiil sittnnun Ihe lint i» ihe abanunnrd infani Some titles have recog-
mred and rncied lo ihn phenomenon bv ihorirning ihe lime period nrtetiarv
before a lerrnininon pennon can be filed.

Hie second ivpe nf case raises the question whether a parent tan abandon
achild before it is bom Stain mav deal with this bv legislating grounds to
terminate the parental nghu of a father who abandons the mother dunng
pregnane* ,M Cuuni alio have found abandonment in prrgnancv based upon
either repeated denials of paternitv and failure to show concern for the welfare
of mother or child*1* or statements of diiinterdt and intention to give up the
child at birth ,MThe Supreme Court also has suggested that termination of
the parental rights of unwed fathers of newborn infants might be pesmuted on
(he of abandonment when the father does not take affirmative slept to
acknowledge paternity 1.1

§9.18 —Parent's Failure to Remedy conditions
Causing Removal

A basts for lerminauon of parental nghls mav oust when achild has been
in foster care for a long period of lir.se and the parent has been uruble or
unwilling to make the adjustments or preparations necessary for (lie child's
return 54 In general, three requirements must be met for termination on this
ground. First, there must have been good case planning bv the agenev. includ-
ing arealistic program aimed at correcting the problems (hat caused the initial
parent-child separation.15*

™ Str.rg. Tr* Fun Code Ann ut 2. 11502(11(0 (Vernon 1981).

» S eg. Te* Fam Code Ann ut 2. fI502(1)(H) (Vemon 1981)
. State « rWLewii * Lutheran Socul Sen*. 68 Wiic 2d 36. 227 NW2d 643 (1975>
ibovfnends repeated denuli of Ratem|t> and lack of concern for or interest in the
égﬁﬁqoerktpare‘ and well-being of child and mother dunng prrgnancv commuted aban-

** Dm v Berger, 611 SW2d 726 (Te* Civ App 1981) Imother abandoocd child
dunn%Prt%namv when ihe agree to glve p mg, child to foster parcnia aa toon aj u
Wi born in return for room and board and medical costs).

w Caban v Mohammed. 441 US 580 H979)

o Set.r (. VaCode 116 1-283 (Supp 19811 Wn Sut Ar.n 148A 15 (Weil Supp 1982)
~Smtg. /x"LaFrmKTe. 420 A2d 82 (RI 1980) itennuuuon not permitted where
Jgseno attempted to discourage relationship between parents and children!: In rrjones.
456 NE2d 849 *Ind Ct App 1982) (termination not permitted where agenev failed to
show bv clear and convincing evidence that it had offered or provided parent! with
necnury services!. Weaver v Roanoke Dept of Human Resources. 220 Va 921. 265
sE2d 692 '1960) iterminalion order rrvmed when agenev provided some services to
parent and encouraged contact with children, but failed to provide a&usuncr in moe-

VoL MOt NS > w (1) » "

'srrund. the jgentv must have nem inJ due diligence in lolinwing through
with m (dan ~ Main mav impose ihn rfi/igmr e//off» requirement (iv eair Ij«
nr statute Mihough agencs behavior »»scnumi/ed uA a i*schv.» ate nans ai
least one *osirs hii attempted to define whai it genet*l* rtjietlet] ol ihr
agentv elloris w1 rehabilitation should be designed to remedv ihr particular
deliciencv that mandated the separation, the pLan should teek to achieve train
nc short-term and long term goals, diagnostic workups on adult and ihild
should be obtained when necessary. and planning should involve the natural

parent, foiter parents, and child 241 o
Finally, despite agency efforts, the parent must have persisted in improper

conduct or failed lo correct the conditions that led lo the original removal of
the child.HV For rumple, a parent may continue to maintain dangerous
household conditions h i mav exhibit bua/Te. violent beh nor.iM mav<omrm
frequent contact with other* who endanger the child.HI or mav lad to cooper-
ate with the agency i efforts to provide KHW ei and reunite the famdv

dvin.f the father s fi/unoal irubdnv to provide for children, which was Die reason
behind (oiler care glac_ement! See also Kau. Model An to Free Children foe Perma-
nent Placement. | CI|||.(2).((%ZS) in_Kan. frmmg ChUn* f* [turnwwi
T\t~45a Fans LQ. 70S (1978). HHS Model State Adoption Act 1313<r)(2I
1980

( & )Sm. ig. Sute v Robert H. 118 SH 713 593 Aid 1587 11978% (Eltate under
obligauon to make ever* effon to aid famdaei facing termination! Sarabe HHS Model
State Adoption An [313(el<2) 5I960) .

«e fa crRaymond. 81 Mac 2d 172. 564 NYS2d 521 iFa« CI 1975)

*LW.eg. /arrCore. 174 Mont 32).370 P2d 111011977) (failure jo seek counseling
and Kelp for established rtrsooonai and menul Broblem* wamnts lerminauon). In rr
Robenson, 45 1U App 3d_148. 359 NE2d 491 11977) (death of one-mcnih-old child in
parent s home under aminutames suggesting abuse u evidence of parent s failure io
correct conditions that ted to removal of ocher child }

W.rg. [*rrC lc K, 322 NW]d 76 (lowa 1982). duwuieg. —US - 103
S Ct 711 (1983) (termination baaed on parent s mabditv to d o Hop rudimentary skills
to function adequatdvi. B
- W.rg. /nrrFnei.4I6NE2d906fIndCtApp 198lI(motheT sspouse i incarcera-
tion on fefonv murder convxuon and mother sown recent convxuons for theft, decep-
tion. and trafficking in * controlled tuUcanrr luppon tnal couni order lor

termination!.

hi S rg. Peop*e a rWCAX. 652 P2d 603 (Colo 19821. mg People v CAK. 628 P7d
156 (Colo EUApp 1960) (nxxher s failure to protect child from abuse bv child's grand-
father waa a contributing factor in decuaoa io terminate)

u W rg. Miller* Alabama Depc of Penaion* and Sec. 374 So 2d 1370 (Ala Civ App
1979) fageno attempted altenruuvei to termmaoon but absoluteiv no cooperation
obtained Trompxrrms!, /mrrMortfoed. 207 Neb 627, 300 NW2d 795 (1981) tierrmru-
non based on failure of mother to meet guadefann foe establishing * stable home lor
the child) /* reGain. 57 (1L App Jd 844”373 VE2d 568 511978) ifailurr ol mo} er t?
obtainsp-cul medical training necon/v foe her to care loe handicapped child surricien
grounds foe lerminauon|



19 19 —Pjrrnfil Incjpjotv lo Carr for Ihr Child

11 rmiiUMon ul parental tights ma» altu  appropriate when ihr parrm hii
(iimr (tii-iiul ul [>ht<Kjl tIKipjuiv mhwlin mi in nt ihn ihr prreni it out
irpjlilr nl irnnii lor ihr >hilil Piiiinpil tiuin nl pirrnul mrrpjiiv tit
mriiul hi riMiiiirul illnrn «* rarnul elrimrni* "*e iimhnl nr <ru< rddxm
Man#*( mil rturinr plixnil ihuhiln* ev \nv «ti*jrnlriv tumling jlonr it
<rnriillt intiiUtcirni Inr irrmininnf ihr pirrnMhilil rrUiumthip In idd|.
non. ihr ditibililv m ill prrvrm ihr parmi Irom pmnding minimally ucrpra-
hir urr lor ihr ihild e

In tuiri ohrrr pirrnul inciparnr n a bana lor irrmirulion. an riprn a
diaynom u uijuall« nrrntarv Thr rvaluanon mull mablnh ihr mti'ncr ol
adiiahilnv ihr mulling mabilnv ol (hr parrm 10 prottdr proprr tarr. and ihr
likrlih Ktd ihat tint rondmon fill noi improtr otrr nmr and vnth irraimrm
ortwicn "*

If (hr mijpacnv n lulfiurnilv rtirrmr n mav tir unnrrnurv In provtdr
trrvicrt 10 rrunnr ihr lamilv whrn it ran br iho»n that thr parrm 1l unapthlr

w tf . In*rrRLD 253 NVvv2d 870 IND «%771(mother i rrtvimng mental illnetti
I* * \ child/en. 107 MiK 2d 763 433 NYS7d 1018 dam Ct 198h<mothrr %K huo-
phrrnu resulted in dangerous home situaiton for chddimi

** vr eg IN * JLP 416 So 2d 1250 «Fb Dui U App 1962> (mother mentallv
retarded ANd unable io consider child » weifalei. /« I PLL 397 P2d 686 (Utah 1979)
(mother i (lasstlicaDon al borderline mentaUv irn/dH ii>d pAimr -leper*lent person-
aim plus evidence ol hrr inability io cart (of ipeiul needs of ihdd. held luifioent
Crounds for (frminj(K)o)

M w.eg. InftNelson, 216 Kan 271. 531 P2d 48 119731 (father sole naaiodun rtf
ngtii children. wu alcoholic and home environment problematic). /* r? %2S 284
NW2d 879 (SD 1979> (mother a hahuiuJ pamitmfTrrl

**6%11* rg.Inrrswanjtager 480t App 205 616 P7d 572 11980) ttermirunon
denied because mother i failure to provide (or daughter s U ik phrural and ptveholo*
pnl needs lor one *ear reasonably baaed 0N mother *need io seek treatment {0l her
|Jnn systemic Ilvmphai* disease*

. State a Blum. | Or Sﬂ) 40¢7 465 P2d 567.<1970% 5*nit* In n_Vera v Cheese. 80
\D?d 511 435VYS2d 598 119811 (schizophrenic mother found at time of tnal and lor
foreseeable future_to_he unable to care lor rhddl. People a*HCR. 38 Colo App 252.
357 P/d 1225 +1976i'menjallv retarded mot/KT lound unable to peotrtt children now
or in «he luture Irom ahuie or to proode lor thru cart

AW ot ¢ Inrt McDonald. 38 Or App 399. 590 P2d 289 <19781 (termination (ranted
beeauig lather achrome alcoholic, faded vreral treatment prt>(ranu and pivehiamtt
<awe him no reasonable proipeti for succetilui refubtination|. Carter » Dtilu Countv
Child Welfare Liut, 532 SW2d 140 (Tea Cir Ap{) 1976) MetTrunnion justified when
mmhrr diafnosed at paranoid tchuoph/emc rrustrrated children and doctoo imidWd
ihat the would nr»er be complneir cured!. /anrHime V.52 VY3d242.4I8N£2d 1305,
437\YS2d 286 11981) (termination gverturned where pmhiamst tetilied that men*
laii* ill mother could récover at tome future nerve throu thera?v and mediation). 6 nJ
* in rr.Sera v Chene, 80 AD2d 511 435\>52d 598 <19811 (trmunatson (ranted
dnpite iranmonv nl a prvchumit that mother might pOMibf* recorrr in the future If
me inoa her medmne and nothmg unutuai ocrurrr), the coun not pmuaded that. J
o.ured. the mother would he capable ut providing adequate care)

1* «u b1 Vo>

il trapunditig «o lutlt vervitft «* In ihdU <ate* h«i«rsn evttim.r mow.n«
both parrntal irwapantv and untutteitlul agftu» rtloria in iruntir hr i<miic
itortfitirv. w

HO 20 —tilffme Of Keptited Abuie or Nfglrcl

Inrideni»ulabtnivetondu«idonoi | enfraliv warrannrrmmation out mme
(onni ol abuse or negleti are to eitreme or rfpetntout »n iharaiirt that
termtnation ta juinfied Tffminjtaon n permitted when the abuie ur nrgim
iaso terrible or prolonged that it n uniikrlv that the parent wiU irlorm e«
ehen the nil ol harm to the thtld » loo great to olfrr the patent lunhrr
ituners  In tome caaet the abuse or neglect is to egtegtous that the iteno
need not work mth the parents belore seeling termination 94 Tosi» « moat
often tnif when a tenoua crime has been committe«J alfecttng ihe child i*

reimifunon mar also be ordered agatpsi the parent who permits or is able
hut fails to prrrent. senous abusive conduct ifim st the thtld.rsfecwailv
where the parent lives with the abusive adult ~ Where one parent iui commit*
ted a vuilent act against the other, especially where this mi aiTnts the «tuid
termination of the perpetrator s nghts mav also be warranted For rvample
termuution mar be jusufied when the father has been convKied of murdenng

“» W #]| [+ *Campbell 208 Neb 374. 393 VWrTd 318 r|[M | Hirrmiruiiofi swdrvrd
where nsoihet u a paranowj schitotihreTUC and has a luaioo of drug abuse and whrte
cMdren were not proprriv carrd lof)

** w #]. InrrCC. 637 TX6 66 (CHJa 19811 tirrminauon overturned wherv agrvk>
failed to instruct nsenullv ill father Of the minimum lunda/da u4 proper pa/mtai
conduct towhKhhemusl (ontorm to prevent terminationl. In*tChapman. 310r App
268 631 P2d 831 (1981)

** W eg. /+ M PIM. 266 3t2d 114 tW Va 1980) (court need rthjwii rore»
tprruiauve pois*bdi(v of parental improvement where no reasonable Ideuhr**! thai
(onditions o< abuae or neglect cm be lubitanuaiiv i~rrrcifdi

m W eg Model Dusolution of Parent-Child Reiauonship tit [[VIiC»(2t an»j
V|I»C)td» RRI Cv~Adehnn lor the Invotunurv XtrMUUOOO «4 Paremai Righu 111't
in M Hardi/i it P Taaura. Tvrwmasiew 0f Pnrmui H ku ,i aae cvnpeniew ¢/
crmrUifr* New MOM im (AAA 1981)

»’ W. eg. /+ wCal/taon 207 Neb 340 299 NW2d 760 i!980i -itaie need nr*
implement case plan for parent J plan has little chance of success and nut ut hot
interests of child)

* W eg /. oAngeisa P 28 Cal 3d 908 623 P!d 198 121 Cal *p.r o3T <I1%ls
‘permanent bram damage uUlicied through abusive conduct ol laiheri

a* W eg. Staie v Gx>4] 208 Neb V9 304 SW?2d 390 (1981) ‘meaner perruued
father i sesual abuse of child for t«*o 'tin and refused to cooperate with auihonun<

** W rr mPeople isreT1J. 303 NW2d 800 (50 1981t mother i nghis irnmruird
because child srvetefv burned while in er care and lather vnghts irrmuuird bcrauae
Se intended tu fnamum household with fe and such a utuauon <!» pmentiaiiv
injunoua to the child)
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[hr dulll i mother *i i.uurit Im r nrlil thji *h. nr.fold m tljm.It .t j
twim .| tmimi jbuir irrminjnon nl pjcefiijl ., ut* lur Ji» ...lor children
mjt jlio lie linifiei w» Further j pjrrm 1 Iflnni urn. mu helet rti-
drmr 1 <irrm.njiuri uir ehrn .hr crime icimifiiiiril .1 pjrtKulitlt ti.
olrm r*

Morr mmmnnlt hnttrtrr .m .| jbui.tr ..r nrglrtilul conduct. ijken
jlonr jet nm utrd 10 iun.it irrm.nji.on Kjihrr ihr hiiiurt ol pin j<it ol
thuir or nrgleci tit mujlit contcdered in deiermminR «hrihrr ihr pjrrm hji
[ulTintntlt improved =o ihli ihr child tjn trium homr  Ihr Irtrl ul pjrrn-
ul improtrmrni ilui ihr tourii require drprndi upon ihr njiurr jnd nirni
nlihrpill pjrenul mmerrjimeni Whrrepjtt Jbuir 0Lnrglrcl hji pjrncuUrlt
mremrorrrpriird ITmirgwjl improtrmrni mjt br jn iniulfKimi drlrnir
id irmiinjuon i*> ttrn incttrt nftepeiird urmrrmr jhuir or neglert tome
count imp.ur onihr jjrnrv jduct co provide lervtcet Jimrd ji rrunir.cjn..n
nlihr limilr nmiljr 10 ihjc required in irrminjnon cjin btird un pjrrnul
[jilurrt 10 rrmrdt thr uuin ol tepjution "*

$9.21 —£ilr»m* Drleriorjlion ol th*
Pirenl-Child ReUlionthip

Another (round lor lermiruuon wihr irnouj rronon ornonnuirnrrolihr
rmouorul bond brittm pjrmi jnd child Thr brrikdoon ol ihr pjrrm-child
rrUuoruhip 1 generallt not iu "iorm on m o«m 10 luppon innmuuon ol
E)tjrrnté! nlhu More commonlt. u muj| br lound in conjunction with oihrr

oundi

Infomrimuneri however plicrmmt i homr mjy br uuppropruir lor s
child, ttrn »hrn ihr pjirni i» rrhjbilivird ind rmoiionjilt commmrd 10 ihr

« '/.._rMH'r,cctS 7) Cil App Jd 766 1CO Cud Rptr 91?7 119771 Hjihrr 1 (ontvuon
lor nuniljufhirr ol mother mu.1l.11rm (or irtmiruuon *hrrr m.u(ion( nrrumiunen
jnd ch.ldrm lute poui.tr rrUoonih.p »uh fjihrti Setbt 1t 1 Scon. 1L NW?d w i

. HT li.Urnji lji Lit.mhibi.tdht imuh,nf jejr «tnd

jant%OOU?]]ilh?* lml%e”apiﬂ rfh”i\#\ﬂﬂ nm*?{um, \1er[‘).Jluiu?trl,thlﬂugJ%HL«s%Pz

nt/r 79 S“Zbd H56§T0T5>>t .A?p | <01 (lrvxfelur ofttolmg 'Xiwrm paimn jomu

rrujfrke ol ttM 0 child M 1ulTkxtm Tor itrmuuuoo orderi .

ofﬂ]t ?gtbfit(mliHPch'ildlrg MO»TK%»*Sogﬁ)iPZd §9) 119791 ipt/rmt ihoedd noi emot
"** Adoption ol DSC. 9J Ctl App 5d 11 1S CjJ Rpcr 40A 11979)

W rs‘/j.rD od«r bSSRA US ihm Cl App 19821 .child lugjittr prntoiult
brrn crmotrd Irom homrbm uir ofextern_ibutn; It nCoodon SO# SW2d 2781Srb
19111yrrm.njoon ordtrrd »hrrr moenrr_t]) otrd tnujllt jbuutr fachrt to I.tr »uh
umdt ind <hrrr lim.It hjd 1 hie.oft ol jbuir jnd nrglm procttd.npi

w Fiuurr io .mprotr it diKuued in morr drud >n it. II.

m_br rr Mrmjodn_t Sine n uCAruonj Ope ol lignonw See. 2) Am Ipp 52.
JW P?d 569 * 97S.".moihrr ront.cird ol mrrutui jbutr jnd nrtlrn ol child utrulcnr
%not'ﬁrerpmmon >oun eonuoerrd rtuJmer ol uniucemlul j(met jitrmpci io od

Inld Inr rtjnplr Inrnuijnuii .| .hr pjirniohilcl irilj.i.in.li.p nut
dnenn ehr.i ihr <h.lil "err iprut...need period..oniliuuutlt litpljt t r.no.l.tt
.. or trier ul ihr pnrni Thr .hud mjt hr ircril.r.l ul il.r pjirni ur ran
hjihor drrp unrrlrniin®* hnenlit... .hr pjirni hrrjucr >Ipm jUucr jiul.hr
.uni.nu.nR jilirnr irui.un ul >hr >hld 10 ihr pjrrm un pe.t.drr. drmr
jgj.nii irun.l.uiioii

Mhrtr hr jni.pjiht ul ihr child io ihr pjrrm it nul rtirjuidininlt -Irrp
bui llirpjirni child rrUlicfiin.p lui ditupjirci orbrokm down utrr umr «nh
[lir piolonjrd jbtrncr ol ihr pjirni ihr dtcuioi. whri irr in criurn ihr child
lut ciutrd ihr count eonudmblr d.llccuiit Count hjtr dmdrd on hem to
»rt|h the cirtrlopmrnl ol tubtinuir purnl child rrijiionilipt in dreidm(
shrihrrioicrmmnr Inmon [Uin, die ptwirlrpe*/ prmrlifumrni ukrn bt
iltrllit noi rnccujh lu jutiilt irrminjnon  Rjihrr, rtidrmr ol j pttcholop.
ul pj/rni rrlinonthip it morr ofim utrd in conjuncuon nuh oihrr rtidrncr
io luppuri irrminjnon.

Somriuitrt ihr uuie nf breikdoun ul ] pirmKhild rcUuunihip it ihr
pratonjrd impntonmrni ol ihr pjrrm "* f.ouru irr imrrillt rrlucum to
trrmirutr tolrlt on ihn hint1-0 >nt rtpU/uuon ol ihii mjt brihr court t
reluctjncrio ruci adoublr puruthmmi j(>inti ihr pjrrm Hourtrr. j num.
brrolcount hjtr hrld due imﬁntorunmi mjt brultn into jcrouru ji j (jctor
inJirrminjnon dronon. buiihJi crrun oihrr ljciort muti jJio br prrtrni «*

Trrmuution olihr nfhitolimpntonrd pjrrnu Itp*ill* drprndi urRtlt on
thrcucurroldir pjrrnirhild rrtUnonthip Some unporum contidrrjuom irr
tthnhrr prior io impntonmrni ihr pj/mi lud nrtlrcird or jbutrd ihr
cheld.T7L whrihrt ihe pjrrm fjdrd io tommununr with ihr child.I'* shrihrr
ihr pjrrm provided tuppon.” * trhrihrr the child it Imn* tnih rrijuvrt.”
jnd whether ihr pjrrm njt jn inumi in jnd ibilil* io mjinuui ] dote
rrUimnthip »tih ihr child*s Thr length ol ihr pjrem t tmirnce jnd thr

_ W if. 1t ITBAM 290 VW7d 196 I1SO 19001 ‘filhcr htd mucdnro mother ol
child then in fur io ljmilt home duld lulltrrd trtrrr tnunu jnd rmouonjl dcueh
mmi fiom inhrri

i>hi| /ot]lcW. IMViIM 1S Ud SII 119T6i

» See tntm It Mimirc /Wtuotr] Term.mn « Ftmu! #<Ju Uu in Tottrr
Cluldrm ur ihr Count 206 iM wudin rd 196J1 )

nwr< /jrrMjreotS. " JCjJ App Sd 760 [tOCil Rper 917119771, 1t -r AbdulUh.
101U App Jd Tid 19001 me 12) M2d 915 (Il 190 .

nbrj.li oDepcolPubWeilto Chtpnur «Hh Contenl to Adoption. 421 M 2d
28 iMju 19611 o .

m be rr_Kuurt t kuntrt 206 S'r6 19). V» NWJd 707 il961i ifjihrr neilmrt
child jnd (jilrd IOEtnorm pirmuj chjurci ) o

N zr.r(. /jrr Adoptmnof Hermlit. 106 M 3d 277 ilnd Cl App 19801 tiuiufrol
riivonifup numcjined ihroufn Inim ind telephone m il i coniuleuiioni

r' W.cf, /cr Idopcion ol Jjcorto. 126 Pi 96. 2)1 A2d 29) 119671

n W rg. It n Viidrr. 29 Luh 2d 6). 50t P2d 1)72 il97)I

i W r< 6mtm > Drpmmml ol Hunun Reiourin 1)7 Cj 106 276 Sl2d 1)S
119611 icoun looted ji lidtrr i dct ol Iruncul luppon ol child/én »hilr mcjectnim



utrenAafive 1 ktl

eimiim m| (M**<it)lr jj.ilnlr ia ** i 4« iht ,[jf ,i| i|[r rhihl of ihiM rrn mjv jh.i
< 1ip Mt

$9.22 Termination ind Ihe Bnf Interest* ol lhr

Child
With Irw rtcrpinins m* therr muti isr a showing iKji irrmiruitun 1 in /Ar
An/ m urfiti W/ i§ m addition to ihr rtublishmrni ol specific grounds

indicating ihji a child iannul he returned homr Pm iwo-ucp anal*ill mclud-
enlt M,h * specific ground jnd ihrn jn inquirv loncrming the hoc interests
nl Hir child nu* hr requited b* njiuir'™or h* case taw <*

In deciding **hrihrr terminjiion »tll hr in ihr chdd i brn internti. rouru
conndrr ihr likelihood ihn irrminjnon will Irad 10 j brtier. morr itjblr
plicrmrm for ihr child Thr proiprd nl rdopnon of ihr child is ofirn j ktv
factor Evidence ihji J iprcific adopmr homr hj» brrn irleetcd it probjblv
noi required*® jnd it olirn prrmjtuir guen ilui ihr purpoir of irrminjnon
ol 10 frrrihr child lor jdopnon. jnd irrminjnon jnd Jdopnor are i**o dnunci
legil procmes Ihr likelihood nl jdopnon cjn olirn br drmoniinied
through rvidrncr ihji nmilir childrrn jrr rrgularl* jnd rapediiiouilv adopt-
rd, for rttm plIr through ihr irinmon* of jn jdopnon specialm. jornr courts
hj*r elected 1o review ihr ctir jflrr irrminjnon n grtnird lo mturr ihji ihr
agency Il making rnionjbIr rifoni 1o pljcr ihr child for jdopnon.»e Federal
law requires periodic rrvirw hranngi lor ihr rnnrt Irrgih of nmr a child
rrmaim in agmcv carr. rvrn alirr irrminjnon *e*

Al'lhrirrminjnon procrrdmgi. courti mav jlio conndrr wheihrr adopuon
itadrtirablr option for ihr child 1,1 Thu u noi ajwavi ihr cair Forrumple,
irrminjnon mav noi improve ihr child'i chances for apmrunmi homr. Thr
child mav br living in ihr homr ol a long-term caretaker. tuch a>a relative, who
s unwilling or unable 10 adopt thr child, and thr ctuld mav br al nils of

andhis_jbdu* 10 provide lupponi /+ -t Adoption ol AfTT. 167 Pa 88. 3VI A2d 561
n19761 iitrmuuuon rriuird where lather drmonttmrdinirrni inmacntaining a parm-
ui rrljcmnthip enh Du ion bui igrno made n unpomble for him io locate hu com

o 10 rg DC Code Ann $16-2353 119781 toni* lerminauon ground n hrti UUfffgsU
ol ihrchild!

n Seif Tei Wrlf Code Annui 2, [I50t(ll iVrmon 19811
c* to rg Chancrv * Drpanmmi ol Humjn Krvouirn. 156Ca App 556. 271 Slid,
gﬁrlnll%iwl noun mull conndrrpjrrnul faur or incapacity m addition to brti imrmi

28*' Mt_o: rlr%/la irOrpi ol Pub Wrlf io Disprnie with Conienc io Adoption. A2I N12d
iMjii i

m to *t f« mAdoption ol Snfnrr 627 P2d 436 10kUCi Aﬁ)p 19811 (final ortirr
ol Jdopnon can tw rnirrrd onl* alirr thorougn mnugjuon ol adopnvr parmtii

42 1SC 107Si3.iBi

" Hardin tyru ffanwi "Woo a Mrs* f -wrvrvi kruuUm » fnm Carr, in
Fonrr Children in ihr Count 129-73 i34 Hardin rd 19831

tui ADD2fitts  h:

cubnannal rmonnnal hum semnvrtl Irom ihal plat rmrm  [hr smild nu* hr
tuulirrahlt opposed in ihr adnpiiun Some cuiri rrijuur that ihililren ul a
mruin age contrni in adopuun -M Alsu, aclose and punuvr rrlaiiunship uu*
ensi lietwrrn ihr pairni and child which ihould hr maiiiumrd rtrn though
ihr child iannul hr rnumrd homr

Open adopuun. ur adopuon »uh vinuiion nghu lor ihr biologual parents,
siblings, gramJpaimti nr other indiv Juals wilh whom ihr child hat ilusr lies,
ma* br an imporum option, especullv lor older ihildrm »hoir lamil* rela-
nonihtpi ha*r drvrloprd o*rr nmr.*** This alirmaiivr nu* noi br Irgall*
atailiblr in all junsdiniont <*

cjihrr uprs ol placrmrnu which would noi require airrminjnon ol pairmal
nghu ma* also br conudrrrd as alternators io adoption The ju*enile coun
ma* have ihr power io crrair a Irgal guardianship or lo give legal cusiodv io
anindividual mnradof freeing the child for adoption *mitLong-irm lusirr carr
is another placement option ihr coun mav conndrr**e when ihe child cannm
lie irtumed homr but where adoption u noi a samljctorv alternative ;w

Adoption

$9.23 Introduction lo Adoption

Adoption is the legal procrss through which achild loses Irgal lies with
hii or hrr biological parents and acquires similar Irgal lies wiih adopinc
parcmi.<tThr jdopoon process is governed br statute in orr* stale since
adoption wes not rrcognnrd under English common law »sm

.An adoption procrrding is innuird bv petiuon. which grnerall* must br
filed br the protpeeu*e adopmr parentsm Where ihrrt ha*r brrn pnee

w* 10, rg. VAt Sul Ann IA8 8411)Ib) (West 19791
Srrgmrrsi* Gausm. Ilicmamr Ley-Trrm liroyr-wwu in Pnxrcung Children

Through ihr LrgiJ 5»iirmo4] |ABA 19611 baron. Panor K Sotosl*.dww.iaacnaa 21
Soc Work 97 11976*. Hardin, nrs note 283. al 17V73. to abaHHS Modellute
Adopuon AN. 13 Fed 1ag 10672 iFrb IS. 19801

w* to. if. Browmng r Tarwairr. 524 M 1133 (Kan 19741.

m Srr Hardin, iw*t nocr 283. at 130-57

< U 144-30

*o If 129-13. 144-30

o+ See general!» H Clark. The Law oi Domestic RrUooni 602-71 i1908> A Kadu-
stun. Child VIrSlarr 3rm rrs 163-382 (19601

ev Srr general* L Coir, i/iwaiucr /iw (atoon* im vn in Fosirr Children m mr
Count S49.ill Si M Ha/c'inrd 19631. Clark, upn i*Qde 290 ai 002 US .|9ent.
kadushin. ow nor 290 ai 463-69 119601. renter. FAr Wuiancai C irnu n *
Inanraa Law ar IM m 2| Fam L *46-00 1197?)

*" to rg.CaiC<Codr|226iW r*i 19821.Conn Cm Sui Ann IsSnSuiilnV Vrsi
19611
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NATIONAL COUNCIL OF JUVENILE COURT JUDGES

Model Statute for Termination of Parental Rights

PERMANENT CUSTODY

SEC. 1

The purpose of this act is to provide a judicial process for
the termination of all parental rights and responsibilities in
situations set forth in this act; to delineate mandatory, but
not exclusive, criteria for judicial consideration; to
acknowledge that the time perception of children differs
from that of adults; to provide stability in the lives of
children who must be removed from their home and to make
the ongoing needs of a child for proper physical, mental and
emotional growth and development, the decisive con-

.siderationsjn permanent-"tody~rocaeding”J*eoceedings.

shall be civil in nature and governed by rules of civil
procedure.

SEC. 2

(a) The Court of juvenile jurisdictioo has exclusive and
original jurisdiction to terminate the rights and respon-
sibilities of parents of any child underT8 years-of nge.found
in the State for the reasons and circumstances set forth in
Section 12.

<b) Where the Court has terminated the rights and respon-
sibilities of parents, and has placed custody with a public or
a private agency for adoptive placement, the Court shall, at
least yearly, as long as the child remains unadopted, review
the circumstances of the child to determine what efforts
have been made to assure that the child has been adopted.

If the child has not been placed in a home for adoption, the
Court may enter such orders as it deems necessary to
furi er the adoption including placement with another agen-

cy.
SEC. 3 PETITION

(1) (a) The petition to terminate parental rights and all
subsequent Court documents in the proceeding shall be sub-
titled "'In the matter of achild." The petition
shall be in writing and verified. The petition may be filed by
a peace officer. Juvenile Court counselor, officer of the
Court or emgfcjpn of any public or private licensed child
caruig ageocrag; with permission of the Court, by any in-
terested pH

(b) A petition filed by a peace officer. Juvenile Court
counselor, officer of the Court, or employee of a pimilc or
private licensed child caring agency may be on information
and belief of the petitioner. In all other cases the petition
shall be on the personal knowledge of the petitioner.

(2) The petition snail set forth in ordinary and concise
language such of the following facts as are known and in-
dicate any which arc not known:

(@) The name. age. and residence of child.

(b) Th' facts which bring ihe child within the jurisdiction
of the Court as provided in Section 12

6-14-77

(c) The name and residence of the child's parents guar-
dian. lawful custodian and person presently having physical
custody of the child.

(d) That the petition is for the purpose of divesting all
parental rights.

(e) The Court may for good cause suppress the address of
any party.

SEC. 4 SUMMONS, ETC.

(1) Upon filing of the petition summons shall be issued
forthwith on all persons required to be named in Sec. 3 (2)
(c).

A-copy of the petition ihall b«attached to the-summons,
in allcases other than service by publication. Whep served
by publication, the notice shall contain a statement of the
substance of the facts. All summons ihall contain a state-
ment to the effect that the hearing is for the purpose of ter-
minating parental rights.

©)

«?--have physical cuslody-of the child toappear personally and
bring the child before the Court at the time and place stated
in the summons. Where, at the Court's discretion, it is deem-
ed in the interest of the child that he need not be brought
before the Court, the Court may so indicate. The summons
shall be served at least 72 hours before the time set for the
hearing and a copy of the petition shall be served together
with the summons, and shall be made in the manner provid-
ed in the rules of dvil procedure.

SEC 5 SERVICE OF SUMMONS. ETC.

(1) Service of process shall be made according to the rules
of civil procedure of the state.

SEC. 6 COMPLIANCE WITH SUMMONS

(1)1/ any person named in, and properly served with sum-
mons. shall without reawnable cause fail to appear or, when
directed in the summons, to bring the child before the Court,
then the Court may issue a bench warrant for such person,
directing that he be taken into custody and brought before
the Court.

J2) If the summons cannot be served or if the person to
whom the summons is directed fails to obey it, the Court
may issue an order to take the child into protective custody.

SEC. 7

(1) In any proceeding for terminating parental rights or
any rehearing or appeal thereon, the Court shall appoint an
attorney to represent the child as his counsel and guardian
ad lilem.

(2) If the parent, or parents of the child desire to be
represented by counsel but are indigent, the Court shall ap-
point an attorney (or such parent or parents.

PubliVWwU bv Tha Bureau of National Affair*. Inc. 7

The summons shall require the person or persons who
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SEC i

11lin jin proceedings under (his act (he standard ot proof
to be adduced in ail proceedings (o terminate the rights jnd
responsibilities ot parents shall be a preponderance ol the
evidence

SEC 9

ill No doctor-patient privilege may bt invoked with
respect to hospital or medical records pertaining to any ill-
ness. trauma, incompetency, addiction to drugs or
alcoholism of any parent.

SEC 10

The record oi the testimony ot the parties adduced in any
proceeding terminating parental rights and responsibilities
to a child shall not be admissible in any civil criminal or any
other cause or proceedings m any Court against a person
named as respondent for any purpose whatsoever, except in
subsequent proceedings involving the same child or
proceedings mvclving the same respondent, under *he above
sections.

v/.SEC.-tl.

(1) The Court may conduct hearings in an Informal
manner and may adjourn the hearing from time to time
Stenographic notes or other verbatim reports of the hearing
shall be taken and such record shall be stored as a perma-
nent record of the Court.

SEC. 2 TERMINATION OF PARENTAL RIGHTS

(1) The Court may terminate parental rights when the
' Court finds Gieparent unfit or that the conduct or condition
of the parent is such as to render him/her unable lo properly
care for the child and that sud> corJuct or condition is un-
likely to change in the fortseeaole future Indetermining un-
fitness. conduct or condition the Court shall consider, but is
not limited to the following:
la | Emotional illness, mental illness or mental deficiency
of the parent, of such duration or r-’-re as to render the
parent unlikely to care for the ongoing physical, mental and
emotional needs of the child.

(b)  Conduct towards a child of a physically, emotionally or

sexually cruel or abusive nature.

fc) Excessive use of intoxicating liquors or narcotic or
dangerous drugs,

td) Physical, mental or emotional neglect of the child

(e> Conviction of a feUoy and imprisonment,

tfi Unexplained iajpy or death of a sibling.

<g; Reasonable e”Ht by appropriate public or private
child caring agenefcflpa been unable to rehabilitate the
family. ™

(2) Where a child it sot in the physical custody of the
parent, the Court, in proceedings concerning the termination
of parental rights, in addition to the foregoing, shall also con-
sider. but is not limned to the following:

MODEL ACT

< i .jiluij tu provide t-jre. or pjv j rrjvonjble portion ol
substitute Iﬁ)livsicjl run* and maintenance where custody is
lodged with others

ibi Failure to maintain regular visitation or other contact
with the child as designed in a plan lo reunite the rnild with
the parent

(ci failure to maintain reasonably ronsistenl contact
and or communication with child

id i Lack ol effort on the part of the parent toadjust his cir-
CH%stances. conduct or conditions to meet the needs of the
chi

131Where a child has been placed in foster care by a Court
order or has been otherwise placed by parents or others into
the physical custody of such family, the Court shall in
proceedings concerning the termination of parental rights
and responsibilities consider whether said child has become
integrated into the foster family to the extent that his
familial identity is with that family, and said family or per-
son is able and willing to permanently so integrate the child
In such consideratons. the Court shall note, but is not
limited to the following:

(at The love, affection and other emotional lies existing
between the child and the parents, and his ties with the in-
tegrating family.

A -,(b) The capacity and disposition of the parents from whom
he was removed as compared with that of the integrating
family to give the child love, affection and guidance and con-
tinuing the education of the child.

ici The capacity and disposition of the parents from whom
the child was removed and the integrating family to provide
the child with food, clothing, medical care and other
ohysicaLmemal aad-emotioiM| needs.

(d) The length of time the child has lived in a stable,
satisfactory environment and the desirability of maintaining
such continuity.

(el The permanence as a family unit of the integrating
family or person.

ifl The moral fitness, physical and mental health of the
parents from whom the child was removed and that of tht in-
tegrating family or person.

(g) The home, school and community record of the child,
both when with the parents from whom be was removed and
when with the integrating family.

(hi The reasonable preference of the child, if the Court
deems the child of sufficient capacity to express a
preference.

ti) Any other factor considered by the Court to be relevant
to a particular placement of the child.

14) The nghts of the parents may be terminated as provid-
ed herein if the Court finds that the parents have abandoned
the child or the child was left under such circumstances that
the identity of the parents is unknown and cannot be ascer-
tained. despite diligent searching, and the parents have not
come forward to claim the child within three months follow-
ing the 'finding of the child.

15) In considering any of the above basis for terminating
the rights of a parent, the Court shall give pnmiry con-
sideration to the physical, mental or emotional coalition
and needs of the child.
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to Programs and
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lawyers, R. Scott Taylor.

Do not hesitate to contact our office if you need further information and"
please let us know when hearings are scheduled concerning this proposal.
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Attachment



MEMORANDUM State of Alaska

© OAtr
Barb Brink February 27, 1989
HU NO
MUHONF no
| MOM Scott SUHJICI HB 175

The substantive effect of this Dbill is to create a
rebuttable presumption in a termination proceeding of a
likelihood that the parental conduct that resulted 1in the
child being in need of state aid will continue. Ostensibly,
this change would make it easier for the state to meet its
burden of proving "by clear and convincing evidence that the
parental conduct is likely to continue to exist if there 1is
no termination of parental rights.”™ The amendment to AS
47.10.080(c) 1is ill-advised as it violates parents®™ due
process rights, does not comport with the federal standards
of the Indian Child Welfare Act of 1978, and will have the
practical effect of complicating and prolonging litigation.
These reasons for rejecting the proposed amendment are
further outlined below:

1. A natural parent"s "right to the companion—
ship, care, custody, and management of his or her children
is an interest far more precious than any property right."
Santosky v. Kramer. 455 U.S. 745, 758-59, 102 S.Ct. 1388, 71
L.Ed2d 599 (1982). The right of parents to the care,
custody and control of their children "is an important and
substantial right protected by ... both the United States
and Maska Constitutions.”™ Matter of S.D. . Jr.. 549 P.2d
1190, 1200 (Alaska 1976). In Santosky the Supreme Court
recognized that parents have due process rights at a
termination of parental rights proceeding. Similarly, the
Alaska Supreme Court has acknowledged that due process
dictates that the state (the Division) carries the burden of
proving its allegations by clear and convincing evidence.
K.T.B. v. State. 689 P.2d 472, 476 (Alaska 1984). By
creating a presumption of continuing parental conduct, the
propoaad amendment would unconstitutionally shift the burden
of proof from the Division to the parents.

2. The majority of termination proceedings 1in
Alaska involve Native children. For termination of parental
rights of a Native child, the Indian Chixd Welfare Act
(ICWA) requires "evidence beyond a reasonable doubt™ "that
continued custody of an Indian child 1s likely to result 1in
serious emotional or physical harm.”™ 25 U.S.C. Sec.
1912(f). Amending AS 47.10.080(c) will not affect most
Alaska termination proceedings, since the ICWA pre-empts any
lower standard for termination under state law.



3. In the remaining non-Native cases, to which
the amended standard would apply, the process of creating
the presumption will further complicate and prolong the
proceedings. Under the present scheme, the court orders an
appropriate disposition under AS 47.10.080(c). A treatment
plan to promote reunification 1is agreed to by the parents
and the Division without further court intervention. The
state has the option of petitioning for termination as the
disposition under subsection (c). The proposed amendment
would require a court determination of what services are
appropriate for reunification. Additional proceedings would
be necessary with litigation over what services are
appropriate, whether sufficient assistance was provided by
the Division, whether there was substantial participation in
services or whether there was good cause not to participate.
By interjecting the need for additional court proceedings
and findings over these new potentially divisive issues, the
proposed amendment would ironically prolong the termination
process, a result which is almost never in the child"s best

interest.
Recently, 1in considering this section, the Alaska

Supreme Court concluded, "The statute 1is as specific as it
can usefully be, even though 1its application requires
interpretation. We believe that the scheme accomplishes its

purpose of protecting children, while balancing the parents”
interests and still allowing reasonable flexibility for the
exercise of discretion in the individual case.” R.C. v.
State. DHSS. 760 P.2d 501, 506 (Alaska 1988). The supreme
court is probably right; making the statute more specific
will make it less useful.

The bill purports to emphasize that the best
interests of the child must be considered. But termination
proceedings are part of the dispositive phase of a
children®s case where consideration of the "best interests
of the child” is already mandated pursuant to AS 47.10.082.
The only change the bill will effect is to further
complicate the process of terminating parental rights; a
change which is clearly not in the children®s best
interests. I agree with the supreme court that the current
statute is as specific as it can usefully be. There 1is no
reason to change it, especially in a way that raises more
issues for litigation while contravening parents due process
rights and tho Indian Child Welfare Act.



Rule 7

0] Dismissal. The court may dismiss a petition

at any time based on a finding of good cause consis-
tent with the welfare of the child and the family.

(g) Amendment. A petition may be amended by
leave of the court and wilh reasonable notice on all
parties at any time before the adjudication order.
Amendment with appropriate continuances will be
permitted to promote the interests ofjusticc and the
welfare of the child and the family.

(SCO 845 effective August 15. 1987, amended by
SCO 913 effective January 15, 1989)

PART V. PRELIMINARY
PROCEEDINGS

Rule 10.

(a) Time of Hearing. At the request of the peti-
tioner, the court shall schedule a temporary custody
hearing:

(1) within 48 hours, including weekends and hol-
idays, of when the court is notified of emergency
custody taken pursuant to CINA Rule 6(a) or (b); or

(2) within a reasonable time following a petition
for temporary custody or adjudication when emer-
gency custody has not been taken.

(b) Conductor Hearing.

(1) Opening address. The court shall determine
whether all parties have received copies of the peti-
tion and understand its contents and shall advise the
parties of the nature of the proceedings and possible
dispositions. In addition, the coun shall advise the
panics of the possibility ofa temporary custody or
supervision order pending adjudication and final
disposition.

(2) Advice of rights. The court shall advise the
panics of their right to counsel, including the: ight to
court-appointed counsel if applicable; the childs
right toaguardian ad litcm;thcirrighltoahearingat
which the state is required to present evidence to
prove the allegations in its petition; their right to
confront and cross-examine witnesses al such a
hearing, to present witnesses on their own behalf,
and to compulsory process to compel these wit-
nesses to attend; and their pnvilegc against self-
incrimination. In cases involving an Inuian child,
the coun shall also advise the parties of an Indian
custodian's or tribe s right lo intervene,

(3) In cases involving an Indian child, the
Department must present evidence which demon-
strates its efforts to comply with the placement
requirements of 25 U.S.C. Section 1915(b).

(4) The court may admit hearsay evidence which
would be otherwise madmissablc under the Evi-
dence Rules if the hearsay is probative ofa material

46

Temporary Custody Hearing.

ALASKA RULES OF COURT

fact, has circumstantial guarantees of trust-
worthiness. and the appearing particsarc given a fair
opportunity to meet it.

(c) Findings of Fact and Order.

(1) The court shall order the child relumed to the
home and dismiss the petition if the court docs not
find probable cause to believe the child is a child in
need of aid under the provisions of AS
47.10.010(a)(2).

(2) The court shall arder the child placed in the
temporary custody of the Department or order the
child returned to the home with supervision by the
Department if the court makes a finding that there is
probable cause to believe that the child is a child in
need of aid.

(3) The court may grant the Department author-
ity to remove the child from the child's home only if
the court makes the following additional findings:

(A) cither that reasonable efforts have been
made to prevent removal ofthe child from the home
in accordance with the Adoption Assistance and
Child Welfare Act of 1980, 42 USC &71(a)(15), or
that, under the circumstances of the case, il is not
reasonable to require such elTorts prior to removal;

(B) in the case of a non-Indian child, that con-
tinued placement in the home is contrary to the
welfare of the child;

(C) in casesinvolving an Indian child, either (i)
that removal from the parentsor Indian custodian’
care is necessary to prevent imminent danger of
physical harm or damage to the child; or (ti) that
thereisclcarandconvincingevidencc. including the
testimony or qualified expert witnesses, that the
child is likely to sulTer physical or emotional damage
if left in the custody of ihe parent or Indian custo-
dian; and

(D) in cases involving an Indian child, concern-
ing the Department efforts to comply with the
placement requirements of 25 U.S.C. Section
1915(b).

(d) Review.

(1) The court must hold a hearing to review an
order for temporary custody or supervision not
more than 90 days from the date of the original
hearing or any subsequent review hearing

(2) If circumstances relating to the child s place-
ment change at any time between the temporary
custody hearing and a final disposition, any party
may request that the court review the initial tempo-
rary custody or superv ision order. In casesinvolving
an Indian child, any party may move the court to
icturn the child to the home of the parents or Indian
custodian. The court shall return the Indian child lo
the home if the mov ant shows by a preponderance of
the evidence that removal is no longer necessary to



ranlccs of trust-
nicsarcgivena fair

hild returned lothc
the court docs not
cchild isachild in
ovisions of AS

child placed in the
tment or order the
supervision by the
finding that there it
echild isachild ;n

department autnor-
hild Shomeoniy if
dditional findings:

efforts have been
hild from the home
on Assistance and
SC &71(a)(15), or
f the ease, it is not
sprior to removal;

an child, that con-
is contrary to the

ian child, either (i)
Indian custodian’s
imincnt danger of
. child: or (ii) that
ence, including the
vitnesscs, that the
emotional damage
it or Indian custo-

ian child, concern*
momply with the
5 U.S.C. Section

aring to review an
I supervision not
itc of the original
v heanng

o the child's place-
en the temporary
ositi.n. any party
the initial tempo-
In casesinvolving
move the coun to
sparentsor Indian
the Indicn child to
tpreponderance of

mger necessary to

CHILD IN NEED

prevent imminent physical harm or damage.

(SCO 845 effective August 15. 1987, amended by
SCO 898 effective July 15 1988: by SCO 914 effec-
tive January 15 1989; and by SCO 915 effective
January 15, 1989)

PART VII. DISPOSITION

Rule 19. Review and Extension of
Disposition Orders.

(@) Annual Review. The coun shall review its
disposition order annually. The review will take
place without a hearing on the basis of written
rcpons. statements and affidavits unless an eviden-
tiary hearing is requested by a party oi ordered by the
court on its own motion. The Department shall
serve the parties with copies of the reports, state-
ments and affidavits submitted to the court tor its
annual review together with a notice of their right lo
submit statements, affidavits or other evidence lo
the court and notice cf their right to request an
evidentiary' hearing within 10days of service.

(b) Review Upon Application. A party may apply
for review of a disposition order at any time. The
court shall order an evidentiary hearing to review
the disposition upon a showing of good cause by a
party or on its own motion. Notice by a party that
there is reason to believe that the Department has
not followed the placement preferences of AS
47.10.230 or. in the case of an Indian child, of 25
U.S.C. Section 1915, constitutes good cause for pur-
poses of this paragraph.

(c) Notice— Indian Child. In cases involv ing an
Indian child, notice of an evidentiary hearing held
under paragraphs (a) or (b) of this rule must be given
to the child s tribe and Indian custodian, even if the
tribe or Indian custodian has not intervened in the
ease.

(d) Findings. Al the conclusion of a hearing
under subparagraph (a) or (b), the court must make
findings based on the totality of the evidence before
the coun. The child sh.-ll be returned home unless
the coun finds by a preponderance of the evidence
that the basis upon which the child was adjudicated

nu

OF AID RULES Rule 10

asachild in need ofaid continues io exist. |f the child
is not returned home, the coun shall establish on the
record:

(1) why the child was removed from the home:

(2) what services have been provided to or
offered to the parents to facilitate reunion:

(3) what services were utilized by the parents to
facilitate reunion;

(4) the visitation history between the parents
and the child;

(5) whether additional services are needed to
facilitate ihe return ofthcchild tothechild s parents:

and

(6) when icturn of the child can be expected.
(e) Extension of Custody or Supervision.

(1) Petition. The Department may file a petition
for an extension of the commitment to custody or
supervision no later than thirty days prior to the
expiration of the existing disposition order. The
Department shall notice a hearing on the petition.
The child and the childs parents or guardian must
be advised of their rights loan attorney and guardian
ad litem at the extension hearing. In eases involving
an Indian child, notice of the hearing must be given
to the child s tribe and Indian custodian, even if the
tribe or Indian custodian has not intervened in the
ease.

(2) Extension of Custody. At the conclusion of
the hearing the court shall make findings indicating
whether the child continues to be a child in need of
aid under AS 47.10.010(a)(2) and whether a basis
exists for continuing or modifying its disposition
order.

(3) Report. The Department shall submit a writ-
ten report comparable to the annual review report
and make it available to all persons entitled to
receive it ten days prior to the extension hearing,
unless a different time period is ordered.

(4) Status Pending Decision. Ifthecourt isunable
to decide the extension petition before expiration of
the existing disposition order, the court may extend
custody or supervision for a reasonable time pend-
ing a decision on the extension petition.

(SCO 845 effective August 15 1987, amended by
SCO 916 effective January 15. 1989)
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(d) A student shall be excused from service ann panel member if tho
student submits a written request to the court indicating the reason for
not wishing to serve. (8§ 2 ch >19 SLA 1968)

Le(%lnlotlvp history_reports. For
report on ch 49,91.A 1966, see 1960 House
Journal, p. 5

Sec. 47.10.080. Judgments und orders, (a) The court, at the con-
clusion of the hearing, or thereafter as the circumstances of the case
may require, shall find and enter ajudgment that the minor is or is not
delinquent or a child in need of aid.

(b) If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the Department of Health and
Social Services for a period of time not to exceed two years or in any
event extend past the day the minor becomes 19, except that the
department may petition for and the court may grant in n hearing (A)
two-year extensions of commitment which do not extend beyond the
child's 19th birthday if the extension is in the best interests of the
minor and the public; and (B) an additional one-year period of supervi-
sion past age 19 if continued supervision is in the best interests of the
person and the person consents to it; the department shall place the
minor in thejuvenile facility which the department considers appropri-
ate and which may include a juvenile correctional school, detention
home, or detention facility; the minor may be released from placement
or detention and placed on probation on order of the court and may also
be released by the department, in its discretion, under AS 47.10.200;

(2) order the minor placed on probation, to be supervised by the
department, and released to the minor's parents, guardian, or a suit-
able person; if the court orders the minor placed on probation, it may
specify the terms and conditions of probation; the probation may be for
a period of time, not to exceed two years and in no event extend past
the day the minor becomes 19, except that the department may petition
for and the court may grant in a hearing

(A) two-year extensions of supervision which do not extend beyond
the child’s 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it;

(3) order the minor committed to the department and placed on
probation, to be supervised by the department, and released to the
minor’s parents, guardian, other suitable person, or suitable
nondetention setting such as a family home, group care facility, or child
care facility, whichever the department considers appropriate toimple-
ment the treatment plan of the predisposition report; if the court orders
the minor placed on probation, it may specify the terms and conditions
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of probation; tin* department nuiy transfer tho minor, in the minor’s
best interest*, from one of the probationary placement setting listed
in this pemgruph to another, and the minor, the minor's parents or
guardian, and the minor’'s attorney are entitled to reasonable notice of
the transfer; the probation may he fur a period of time, not to exceed
two years and in no event extend past the day the minor becomes It),
except that the department may petition lor and the court may grant
in a heartrig

(Al two-year extensions of commitment which do not extend beyond
the child’'s 19th birthday if the extension is in (behest interests of the
minor and the public; and

(It) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

(4) order the minor to make suitable restitution in lieu of or i

addition to the court's order under (11 (2) or (3) of this subsection

<51 order the minor committed to the Department of Health und
Social Services for placement in an adventure-based education pro-
gram established under AS 47.21.020 with conditions the court con-
siders appropriate concerning release upon satisfactory completion of
the program or commitment under (11of this subsection if the program
iH not satisfactorily completed.

(c) Ifthe court finds that the minor is a child in need of aid, it shall

(1) order the minor committed to the department for placement in an
appropriate setting for a period of time not to exceed two yearsor in any
event past the date the minor becomes 19 years of age, except that the
department may petition for and the court may grant in a hearing 'A’
two-year extensions of commitment which do not extend beyond the
minor’s 19th birthday if the extension is in the best interests of the
minor and the public; and (Bi an additional one-year period of supervi-
sion past age 19 if the continued supervision is in the best interests of
the person and the person consents to it; the department may transfer
the minor, in the minor's best interests, from one placement setting to
another, and the minor, the minor’'s parents or guardian, and the
minor’s attorney are entitled to reasonable notice of the transfer;

(2) order the minor released to the minor's parents, guardian, or
some other suitable person, and, in appropriate cases, order the
parents, guardian, or other person to provide medical or other care and
treatment; if the court releases the minor, it shall direct the depart-
ment to supervise the care and treatment given to the minor, but the
court may dispense with the department’ supervision ifthe court finds
that the adult to whom the minor is released will adequately care for
the minor without supervision; the department’ supervision may not
exceed twoyears or in any event extend past the date the minor reaches
age 19, except that the department may petition for and the court may
grant in a hearing
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the minor's (Al two-year extensions of supervision which do not extend beyond
ttings 1j the minor’s 19th birthday il the extension is in the best interests of the
' parents or minor and the public; and

*Hi an additional one-year period of supervision past ago 19 if the
continued supervision is in the best interests of the person and the

hie notice of
et to exceed

becomes 19, person consents to it, or

"' may grunt i'll by order, upon a showing in the adjudication hv clear and
convincing evidence that there is a child iii need of aid under AS

end beyond 47.10.010iiii(21 as a result of parental conduct and upon a showing in

the disposition by clear and convincing evidence that the parental
conduct is likely to continue to exist if there is no termination of
parental rights, terminate parental rights and responsibilities ofone or
isith parents and commit the child to the department or to a legally
appointed guardian of the person of the child, and the department or
guardian shall report annually to the court on efforts being made to
find a permanent placement for the child

erests of the

go 19 if the
*on nnd the >

eu of or in

Ibsection. (&> An order issued under lei (Hi of this section authorizes the com-
Health and o . . . .
. ) missioner of health and social services or a designee or the guardian of
ication pro- the person of the child to consent to the adoption of the child.
?COWF con- (e) If the court finds that the minor is not delinquent or a child i
mpletion of need of aid, it shall immediately order the minor released from the
he program department’s custody nnd returned to the minor’ parents, guardian, or
o custodian, and dismiss the case.
aid. it shall (ft A minor found to he delinquent or a child in need of aid is a ward
emont in an of the state while committed to the department or the department has
irsorin any the power to supervise the minor's actions. The court shall review an
eptthat the order made under ibi or <cn 1eor i2l of this section annually, and may
hearing <A™ review the order more frequently to determine if continued placement,
beyond the probation, or supe. vision, as it is being provided, is in the best interest
rests of the of the minor and the public. The department, the minor, the minor’s
lofsupervi- parents, guardian, or custodian are entitled, when good cause is shown,
interests of to a review on application. Ifthe application if- granted, the court shall
iay transfer afford these parties und their counsel reasonable notice in advance of
it setting to the review and hold a hearing where these parties and their counsel
n. and the shall be afforded an opportunity to be heard. The minor shall be
ransfer; afforded the opportunity to be present at the review.
uardian, or * (@) No adjudication under this chapter upon the status ofa child may
order the operate to impose any of the civil disabilities ordinarily imposed by
ier care and conviction upon a criminal charge, nor may a minor afterward be con-
the depart- sidered a criminal by the adjudication, nor may the adjudication be
lor, but the afterward deemed a conviction, nor may a minor be charged with or
ecourt finds convicted of a crime in a court, except as provided in this chapter. The
ely care for commitment and placement of a child and evidence given in the court
on may not are not admissible as evidence apainst the minor in a subsequent case
nor reaches or proceedings in any other court, nor does the commitment and
jcourt may placement or evidence operate to disqualify a minor in a future civil

service examination or appointment in the state.
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<h) The department bluill pay all court costs incurred in all pro-
ceedings in connection with the adjudication of delinquency under this
chapter, including hearings which result in the release of the minor.

(i) A minor, the minor’ parents or guardian acting on the minor’s
behalf, or the depart ment may appeal ajudgment or order, or the stay,
modification, setting aside, revocation, or enlargement of ajudgment
or order issued by the court under this chapter.

(i IRepealed, $ 29 ch (id SLA 1977]

Iki In making its order under (cl of this section, the court shall
consider the fact, if it is a fact, that the minor was being provided
treatment by spiritual means through prayer in accordance with the
tenets and practices of a recognized church or religious denomination
by an accredited practitioner of the church or denomination. (§ 10(2)
art 1ch 145 SLA 1957; am § 2 ch 110 SLA 1960; am § 2 ch 118 SLA
1962; am § 1ch40SLA 1967; am 88 1-4 ch 27 SLA 1970; am 12—15
ch 245 SLA 1970; am § 6 ch 104 SLA 1971; am 856, 7 ch 1 SLA 1972;
am 88 1,2 ch 125 SLA 1974; am 14— 18. 29 ch 63 SLA 1977; am § 6
ch 86 SLA 1979)

'his Act which specify th. length of
commitment to_the department or proba-
tion or supervision by the department are
applicable to_those minors affected tinder
former AS 47.10.080(h). (¢) and (j) before
the effective date of this Act (August 26,

77) S0 that the commitment, probation
or supervision of minors by the depart-

Cross references. — For the stundnrd
of proof fur findings under this section, see
Children's Rule 21, Alaska Rules of Court.
See al_so,'Chlldren‘s Rules 22 und 23.

Kditor'a notes. — Section 31, ch. 63
SLA 1977, Prowdes: "Section 180fthis Act
has the effect of adding to the court’s
responsibilities when holding n review

under Rule 28, Alaska Rules of Children's
Procedure, by requiring the court to hold a
hearing upori g showing of good cause, give
Hotlcde, and afford an” opportunity 1o be

ear
Section 34, ch 63.SLA 1977, in the first
sentence provides; "The portions of AS
47.10080(h) and (c> in secs. 15and 16 of

ment before the effective ddte of this Act
August 26, 1977i shall continue, but may
not ‘exceed two years from the_effective
date of this Act, ¥August 26, 1977) unless
two-year extensigns have been granted by
the court under this Act " Subsection i 0f
AS 47.10 080 was repealed bv § 29, ch 63,
SLA 1977

NOTES TO DECISIONS

‘Each category of children mandates
differences Tegurding content of dis-
positional ordérs. — "Alaska’s pertinent
statutory Rrovmons and procedural rules
distinguish befween categories of children
for purposes of administering Alaska chil-
dren’s laws. Of controlling Significance Is
that each class or category mandates dis-
tinct differences regardingthe permissible
content ofany dispositional order the trial
court can enter. In re A Minor Child Sug.
Gt OE. No. 737 (File No. 1524), 490 P.2d
658 (1971).

Where "a delinquent child was sen-
tenced for a fixed time period and
ordered to an adult institution, this

amounted to a penal sentence as opposed
0 the{uverlnle dlsBposmon required  under
subsection 'bn 1eB.AM V. State,Slép. Ct.
?1%7%_0. 1104 (File No. 2144), 528 P.2d 437

Court ennnot place child in partic-
ular institution. — Under this section as
amended, the court no longer has discre-
tion to order the delinquent child placed in
aparticular institution, The court only has
authority to commit the child to the
deRartment which then Places the child.
BAM. v. State SUB. Ct. Op. No. 1104
(File No. 2144), 528 P.2d 437 (19741 AA.
V. State. Supo. Ct, 085 No. 1181 (File No.
2400). 538 P.2d 1004 (1975).
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(3) a description of the potential harm to the child which may result
from removal from the home and any efforts which can be made to
minimize such harm; and

(4) any further information which the court may request.

(c) The court shall inform the child, the child's parents and the
attorneys representing the parties and the guardian ad litem that the
predisposition report will be available to them not less than 10 days
before the disposition hearing.

(d) For purposes of this section "parents" means the r jral or
adoptive parents, and any legal guardian, relative, or other adult per-
son with whom the child has resided and who has acted as a parent in
providing for the child for a continuous period of time before this action,
(8 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Applied in Grannto v. Occhipinti, Sup. Cited in. MO.W. v, State, Ct. App.l(zi)g9
Ct. ?f‘ No. 1962 (File No. 3756f 602P.2d No. 95 (File No. 48461, 645 P.2d
442(1979). (1982

Sec. 47.10.082. Best interests of the child. In making its disposi-
tional order under AS 47.10.080(b) the court shall consider the best
interests of the child and the public, and in making its dispositional
order under AS 47.10.080(c) the court shall consider the best interests
of the child; in either case the court shall consider also the ability of the
state to take custody and to care for the child to protect the child’ best
interests under AS 47.10.010 — 47.10.142. (§ 26 ch 63 SLA 1977)

NOTES TO DECISIONS

_Showing retiuire_d t justify termina-  No. 2632 (File Nos. 6546. u693), 660 P.2d

tion of parental rights. — While best 436 <1983"

Interests of the child’become relevant at  Cited in Granato v. Qcchipinti, Sup. Ct.

oD ST DSt . (BTSN O\ St & A Go e
uct suffici ustify ter- " . . App. Op. No.

mi%at?on. Nada A v. State, Slfp. Ct¥ Op. 85 tFife No. 484\6>. 6a4§'P.2d 1p2D29 &9823

Sec. 47.10.083. Review hearing information. In the case of a
child in need of aid, the child shall be returned home at the review
hearing under AS 47.10080(f) wunless the court finds by a
preponderance of the evidence that the basis upon which the child was
adjudicated under AS 47.10.010(a)(2) continues to exist. If the child is
not returned home, the court shall establish on the record

(1) why the child was removed from the home;

(2) what services have been provided to or offered to the parents to
facilitate reunion;
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§ 47.10.084 W elfare, Social Services and Institutions § 47.10.084

(3) what services were utilized by the parents to facilitate reunion;

(4) the visitation history between the parents and the child;

(5) whether additional services are needed to facilitate the return of
the child to the child’s parents;

(6) when return of *he child can be expected, i5 2(5ch 63 SLA 1977)

NOTES TO DECISIONS

Cited in M.O.W. v. State, Ct. App Op.
2\‘1%82 %5 (File No. 4846). 645 P.2d" 1229

Sec. 47.10.084. Legal custody, guardianship, and residual
parental rights and responsibilities, (a) When a child is committed
under AS 47.10.080(b)(1) or (c)(l)to the department or released under
AS 47.10.080(b)(2) or (3) or (c)(2) to the child's parents, guardian, or
other suitable person, a relationship of legal custody exists. This
relationship imposes on the department and its authorized agents or
the parents, guardian, or other suitable person the responsibility of
physical care and control of the child, the determination of where and
with whom the child shall live, the right and duty to protect, train and
discipline the child, and the duty of providing the child with food,
shelter, education, and medical care. These obligations are subject to
any residual parental rights and responsibilities and rights and
responsibilities ofa guardian ifone has been appointed. When parental
rights have been terminated, or there are no living parents and no
guardian has been appointed, the responsibilities of legal custody
include those in (b) and (c) of this section. The department or person
having legal custody of the child may delegate any of the
responsibilities under this section, except authority to consent to mar-
riage, adoption, and military enlistment may not be delegated. For
purposes of this chapter a person in charge of a placement setting is an
agent of the department.

(b) When a guardian is appointed for the child, the court shall spec-
ify in its order the rights and responsibilities of the guardian. The
guardian may be removed only by court order, The rights and
responsibilities may include, but are not limited to, having the right
and responsibility of reasonable visitation, consenting to marriage,
consenting to military enlistment, consenting to major medical
treatment, obtaining repres®ntation for the child in legal actions, and
making decisions of legal or financial significance concerning the child.

() When there has been transfer of legal custody or appointment of
a guardian and parental rights have not been terminated by court
decree, the parents shall have residual rights and responsibilities.
These residual rights and responsibilities of the parent include, but are
not limited to, the right and responsibility of reasonable visitation,
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Continuation of Fiscal Note Analysis for CSHB 178 (HESS)

This bi provides for the protection of foster parents against loss or damage
io tangible property ownmed hy thé foster parent if the& loss is not covered by
insurance. fThe protection provided is excess bf S100.00 ($200.00 deductible)
per incident, without limitation, and is ™"all risk,” covering fire, theft,
vandalism, or any other type of damage allegedly caused by the foster child.
Tangible property includes dwellings, money, jewelry, electrical appliances,

furniture, plants, automobiles, etc.--any real or personal property owned or
in the custody of the foster parent.

We estimate the average value of a foster home dwelling at least $150,000 with
at least $75,000 in contents. This fiscal note is designed to respond to one

total dwelling loss per year plus an additional $100,000 for miscellaneous
losses and adjusting expenses.

Risk Management has been advised the State lias approximately Q00 foster homes
at present--so we believe this fiscal note may he conservative. The note
issumes approximately C5 percent of the foster homes will have miscellaneous
Hisses during a year that could fall within the scope of this new legislation.

jince all Risk Management funding is collected through Reimbursable Services
Agreement (RSAs) from the agencies, this request would be added to the

Department of Health and Social Services insurance RSA billing fiom the
Division of Risk Management.

a /0ki /ni9*nt; _n/9
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