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IN T E R IO R  TA X PA Y ER S v. FAIRB AN K S N. STAR Alaska 781
m * M 7 4 1  IM d  701 (A l. tk .  11*71

IN TER IO R  TA X PA Y ER S ASSOCIA­
TIO N , INC.. an  A laska n o n -p ro fit 

co rp o ra tio n , P e titio n e r ,

v,
FA IRBANKS NORTH STAR 

l iOROl lCH .  Kcupondcn t.
No. S-2.7I5. 

su p rem e C ourt o f Alaska.

S e p t. 15. 11)87.

A fter borough refu sed  to  suspend  col­
lection of sales t a l  pending referendum  on 
sale? tax ordinance th a t had been sched­
uled. su it w as b ro u g h t to  mjoin collection. 
The Superior C ourt denied motion for p re­
lim inary injunction and  review  w as sought. 
The Suprem e C ourt held th a t  “effective 
da te  o f the m a tte r re fe rre d ,” within m ean­
ing of s ta tu te  requiring  suspension o f o rd i­
nance ag a in s t which petition for re fe r ­
endum  is filed if such petition is certified 
liefer* such date, re fe rs  to  w hen ordinance 
becomes operative, ra th e r  th an  when ordi­
nance becom es law.

O rder reversed, case rem anded with 
instructions.

1. S ta tu te s  <*=>301. 341

In itiative and referendum  pow ers se t 
fo rth  in A laska C onstitution, and law s im­
plem enting those pow ers, should  be liberal­
ly construed.

2. M unicipal C o rp o ra tio n s  «^I08.10

“ E ffective d a ie  o f the  m a tte r  re­
ferred ,"  w ithin m eaning o f s ta tu te  requ ir­
ing suspension o f ordinance o r resolution 
ag a in st which a petition fo r referendum  is 
filed if petition ia certified  before such 
date, re fe rs  to  w hen ordinance becomes 
operative such th a t  com pliance w ith ita 
term a ia required , ra th e r  th an  when ordi­
nance becomes effective, AS 29.26.1&0fl>).

See publication W ords and Phrases 
for other Judicial constructions and 
definitions.

A Im M  I * *  7 * 7 -7 4 4  F M - »

Peter J■ A schonbrenner, Fairbanks, for 
petitioner.

Eugene P. Manly, A sst. Borough A l ly . 
Fairbanks, for respondent

Before RAB1NOWITZ, C J ., and 
BURKE. MATTHEWS, COMPTON and 
MOORE. JJ .

ORDER
This petition for review involves a refer- 

endurn petition on a sales tax for the hair 
hanks N orth  S ta r  Borough. The petition 
fo r referendum  was certified as  m eeting 
the  requ irem en ts of law by the clerk of the 
borough on Ju ly  23, 1987. AS 29.2G 180(h) 
provides:

If a petition ia certified  before the effec­
tive d a te  o f the m atte r referred , the ordi 
nance o r resolution ag a in s t which the 
petition ia filed shall be suspended pend­
ing the referendum  vote.

The referendum  vote is scheduled fo r O cto­
ber 6, 1987. However, the borough re ­
fused to  suspend the collection of the sales 
Lax which waa to  begin on A ugust 1, 1987 
The pctiti* icr sued to enjoin collection and 
moved fo r a  prelim inary injunction. The 
tn a l co u rt denied the motion for a prelim i­
nary  injunction on the grounds th a t the 
effective d a te  o f  the ordinance rcim posmg 
the  sa les  tar. was Ju n e  15, 1987 even 
thoug. fh e  sa les tax w as not to go into 
e ffec t until A u g u st 1. Thus, the court 
reasoned, certification of the referendum  
petition occurred  a fte r, ra th e r  than before, 
the  effective date  o f the m a tte r referred  
and suspension w as not required  under the 
s ta tu te . P etitioner seeks review  o f thia 
ruling.

The cou rt has  previously stayed  collec­
tion o f the  sa les Lax pending a decision on 
the petition fo r review. We now g ran t the 
petition and  o rd er en try  o f s prelim insry 
injunction fo r the reasons th a t fellow 

The term  “effective date  of the m atte r 
re fe rre d "  can reasonably  have a t least two 
m eanings, U nder one m eaning the term  
m ay re fe r  to  when the  ordinance becomes 
law. A lternatively , the term  may re fe r  to 
when the  ordinance becomes operative, 
th a t ia, w hen com pliance w ith its term s is
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r e q u ir e d 1 The tn a l cou rt adopted th e  first 
m eaning. In ou r view the second m eaning 
ia to l-e p referred  for several reasons

|I , 2 I  P in t ,  initiative and referendum 
(Miwen u re net fo rt>. in uur constitu tion  ami 
the  laws im plem enting them  should I** lib­
e r a lly  construed  M unicipa lity  u f  An  
chornge v. FVnhne, 568 P 2d .'I, M (A laska 
1977) "To th a t end 'all doubts as to  tecli 
meal deficiencies o r failure to  comply with 
the  exact le tte r  of procedure shall lie re  
solved in favor o f the  accom plishm ent of 
th a t p u rp o se ' "  Id. (citing Houcher  i>. 

E ngitrom , .V2H I’ 2d 456, 462 (A laska 19741, 
quoting  Cope t>. Toronto, 8 U tah 2<i 255, 
332 P.2d !»77, 'JVJ (1058) (footnote om itted))

Second, th e  referendum  process can not 
s ta r t  w ithout having an on linance which 
haa been passed by the m unicipality in 
question. U nder the F airbanks N orth  S ta r 
Borough procedure, an ordinance takes ef 
feci on the f irs t business day following th -  
day it ia paiscd . T here ia obviously no 
caae w here AS 29.26.180(h) could opera te  
w ith respect to  F airbanks N orth  3 'a r  B o r  
ough  ordinance* if "effective d a te ” m eana 
m erely when the ordinance becom e! law. 
T hus, th e  au tom atic suspension a la lu te  
could be m ade com pletely m ran ing lesa if 
we in te rp re t "effective  d a te"  aa did the 
tn a l  judge

Third, the purpose o f the "b e fo re  the 
effective d a te"  lim itation on suspension 
seem s to  be to  avoid public confuaion, as 
w here the public f i n t  m ust comply w ith a 
new law, then the need for com pliance is 
i-iim inated because of certification  o f  a re f ­
erendum  petition, and then  com pliance ia 
requ ired  because o f vo te r approval a t  the 
referendum  election. In te rp re tin g  effec­
tive d a le  m the sense o f  opera tive d a te  ia 
consisten t w ith th is purpose.

Fourth, "matter referred" is a vague 
term. Ita use suggests that the legislature 
did not u m u  that it would be necessarily 
synonymous with "ordinance or resolution 
against which the petition is filed.” If so, 
the distinction is between the ordinance on 
the one hand and ita subject matter on the

I. A com  which demonstrate* that 'effective 
dale* does not necr sartly mesa the dale on 
which ih l law beci nrs taw, but when ll br­

o ther Accepting this distinction, one msy 
rendily ssy  in the context o f this case that 
while the  effective date o f the ordinance is 
the day a f te r  it was passed, the effective 
da te  o f the sub ject m atter, the tax. is when 
the tax is f irs t levied

The |K'tition for review is g ran ted , the 
o rder denying th e  motion for prelim inary 
injunction u  reversed , and this ra se  is ie 
m andcd to  the superio r court with m struc 
lion* in g ran t th e  motion for prelim inary 
injunrtion  and for fu rth e r  proceedings

J^\ _
(o Jni.,«etm>i»>

Onus IR 8 0 N , P e titio n e r ,

‘/TA TE o f  A laaka, R esponden t.

No. S-2262.

S uprem e C ourt o f Alaska.

S tp t 17, 1987

Appeal from  th e  D istric t C ourt, T h ir i-  
Judicial D istrict; Ja m es C. H om sday, 
Judge .

Kevin F. McCoy, A sst. Public D efender, 
Kenai, D ana Fabe, Public D efender, An­
chorage, fo r petitioner.

Jam es V. Gould, A » s t A tty . Gen.. An­
chorage, G race B erg ^haib le , A tty  Gen., 
Ju n e au , fo r re sp o n d e n t

B efore RABINOW ITZ. C J „  and 
BU RKE. M ATTHEW S. COM PTON and 
MOORE. JJ .

O RD ER
On consideration  o f  the  petition  fo r h ea r­

ing filed Ju ly  6, 1987. and response there to ,

IT IS O RD ERED .

The petition fo r h earing  ^  denied.

cornea operative, U Clry e l /‘UhH/kw h  Ueten,
170 So Jd  441, 44] ( F U l M a ) .
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LEGISLATIVE AFFAIRS AGENCY

M E M O  H A W D 1 1  M April 26, 1989

» * K K M r  .1 A l l  I  A I I I  f  4

I t  I M  A l l  A l  A V t  A  V I A  I I  

WI Kim

SUBJECT: Amendment lo HB 174

TO: Representative Terry Martin

FROM: Tamara Brandt C o o k .A f ,
Director
Division of Legal Services

Here is the amendment that you requested providing that when 
a referendum petition is certified the ordinance or resolu­
tion that is the subject of the petition is suspended pend­
ing the referendum vote. A petition is certified when it is 
filed with the municipal clerk and is found to meet the form 
requirements and signature requirements of statute.

Under existing law the matter that is the subject of a ref­
erendum petition is suspended only if it has not yet takei 
effect at the time of :ertification. HB 174 in its original 
form clarifies the language used in accordance with the 
decision, Interior Taxpayers Association Inc. v. Fairbanks 
North Star B o r o u g h , 742 P.2d 781 (Alaska 1978).

TBC:gc 
W K G 9 / 1 18

Enclosure



A M E N D M E N T

6-0722Aa
Cook

' ERED IN THE HOUSE 

TO: HB )74

BY MARTIN

*, 1ines 11 - 15:

-•lete all material and insert:

"(b) When (IF) a petition is certified (BEFORE THE EFFECTIVE DATE 

OF THE MATTER REFERRED,] the ordinance or resolution against which the 

petition is filed shall be suspended pending the referendum vote."

-1- 4/25/89



A M E N D M E N T

To: H B  174 O f f e r e d  in H o u s e  J u d i c i a r y

O n  p a g e  1, li n e  11, d e l e t e  s u b s e c t i o n  (b) a n d  i n s ert:

(b) W h e n  [IF] a p e t i t i o n  is c e r t i f i e d  [ B E F O R E  T H E  

E F F E C T I V E  D A T E  O F  T H E  M A T T E R  R E F E R R E D ] ,  t h e  o r d i n a n c e  o r  

r e s o l u t i o n  a g a i n s t  w h i c h  the p e t i t i o n  is f i l e d  s h a l l  be 

s u s p e n d e d  p e n d i n g  t h e  r e f e r e n d u m  v o t e .  D u r i n g  t h e  p e r i o d  

o f  s u s p e n s i o n ,  t h e  g o v e r n i n g  b o d y  m a y  n o t  e n a c t  a n  

o r d i n a n c e  o r  r e s o l u t i o n  s u b s t a n t i a l l y  s i m i l a r  t o  t h e  

s u s p e n d e d  m e a s u r e .



§ 29.25.020 A l a s k a  St a t u t e s § 29.25.020

V nlid ity  and  construction  of s ta tu te  or 
ord inance  re s tr ic tin g  outdoor ra te  ad v er­
tis in g  by m otels, m otor courts, and  the  
like . 80 ALR3d 710.

V alid ity  o f  s ta te  or locul reg u la tio n  
d ealin g  w ilh  resale  o f tick e ts  to th ea tric a l 
o r sp o rtin g  even ts. 81 ALR3d 655.

W hat co n stitu te s  "sale '' o f liquor in vio­
la tio n  of s ta tu te  o r ord inance. 89 ALR3d 
551.

V nlidity and construction  of s ta tu te  or 
o rdinance p roh ib iting  desecration  of 
church. 90 ALR.Id 1128.

V nlidity, construction , and  application  
o f reg u la tio n  reg ard in g  ou tside  em ploy­
m en t o f  governm ental em ployees or offi­
cers. 94 ALR3d 1230.

S e c .  2 9 .2 5 .0 2 0 . O r d i n a n c e  p r o c e d u r e ,  (a) A n  o r d in a n c e  is in t r o ­
d u c e d  in  w r i t in g  in  th e  fo rm  r e q u ir e d  by  th e  g o v e rn in g  body.

lb ) T h e  fo llo w in g  p ro c e d u re  g o v e rn s  th e  e n a c tm e n t  o f  a l l  o r d i ­
n a n c e s ,  e x c e p t e m e rg e n c y  o rd in a n c e s :

(1) a n  o rd in a n c e  m a y  b e  in tro d u c e d  by  a  m e m b e r  o r  c o m m itte e  o f  
t h e  g o v e r n in g  body , o r  by  th e  m a y o r  o r m a n a g e r ;

(2) a n  o r d in a n c e  s h a l l  b e  s e t  by  th e  g o v e rn in g  body fo r a  p u b lic  
h e a r in g  by  th e  a f f i r m a t iv e  v o te  o f  a  m a jo r ity  o f  th e  v o te s  a u th o r iz e d  
o n  th e  q u e s tio n ;

i 3 i a t  l e a s t  f iv e  d a y s  b e fo re  th e  p u b lic  h e a r in tr  a  s u m m a r y  o f  th e  
o r d in a n c e  s h a l l  be p u b lis h e d  to g e th e r  w ith  a  n o tic e  o f  th e  t im e  a n d  
p la c e  fo r th e  h e a r in g ;

(4) c o p ie s  o f  th e  o r d in a n c e  s h a l l  be a v a i la b le  to  a l l  p e rs o n s  pn_ i t  
a t  th e  h e a r in g ,  o r  th e  o r d in a n c e  s h a l l  be re a d  in  fu ll;

15) d u r in g  th e  h e a r in g  th e  g o v e rn in g  b o d y  s h a ll  h e a r  a l l  in te r e s te d  
p e r s o n s  w is h in g  to  b e  h e a rd ;

(6) a f t e r  th e  p u b lic  h e a r in g  th e  g o v e rn in g  body s h a l l  c o n s id e r  th e  
o r d in a n c e ,  a n d  m a y  a d o p t i t  w ith  o r  w ith o u t a m e n d m e n t;

(7) th e  g o v e r n in g  bo d y  s h a l l  p r in t  a n d  m a k e  a v a i la b le  co p ie s  o f  a n  
o r d in a n c e  t h a t  is a d o p te d .

(c) A n  o r d in a n c e  ta k e s  e ffec t u p o n  a d o p tio n  o r  a t  a  l a t e r  d a t e  s p e c i­
fied  in  th e  o rd in a n c e .

id ) T h is  se c tio n  d o es  n o t  a p p ly  to  a n  o rd in a n c e  p ro p o se d  u n d e r  A S  
0 4 .1 1 .5 0 2 (c ) . <§ 8  ch  74 S L A  1985; a m  $ 15 ch  80  S L A  1986)

E ffe c t o f  a m e n d m e n ts .  — T he 1986 
am en d m en t added su b iecf.cn  <di.

N O T E S  TO  D E C IS IO N S

A n o r d in a n c e  m a y  b e  a m e n d e d  a f te r  Bristol Bay B orough. Sup, Ct. Op. No.
p u b l ic  h e a r in g  w ith o u t  th e  n e c e s s i ty  1735 • Kile No. 33651, 584 P 2d 1115
o f  a  n e w  h e a r in g .  L ib e ra li v B risto l Bay ' 1978*. decided u n d e r form er, s im ila r law .
Borough. S u p  Ct. Op. No. 1735 il; ile  No. W here a  public  h e a r in g  on a n  o rd in an ce  
3365*. 584 P  2d 1115 09781 . decided un- took place, and  su b seq u en tly  th e  ordi* 
d e r form er, s im ila r  law. nance w as am ended  bu t th e  am en d m en ts

O nly  thone changes to  an  o rd inance  fell sq u arely  w ith in  th e  d esc rip tive  sum -
w hich a re  *o su b s ta n tia l  as to ch an g e  its m ary  published in th e  n< w spaper .is no-
basic c h a ra c te r  req u ire  th a t th e  public  nee  of th e  previous public  h earin g , no ad-
h e a rin g  process be rep ea ted  L iberaii v d itional h ea rin g  w as req u ired  and  fa ilu re

56
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Alaska State Legislature
HOUSE OF REPRESENTATIVES

O ffic ia l B u s in ess P .O . Box V 
S ta le  C ap ito l 

J u n e a u . A la s k a  W H II

M E M O R A N D U M

T O :

FROM:

DATE:

Rr :

ALL MEM3EPS
HCUSE OCTAUNITY AfD REGIONAL AFFAIRS OCTyMITTEF

REPRESENTATIVE EILEEN P. MACLEAN, CHAIRMAN •? . IU m L a^
FOJSE OM/IJNITY AND REGIONAL AFFAIRS 'TT.MITTEE

February 13, 1989

Proposed Committee Legislation

Please  review the enclosed le g is la t io n  and information perta in in g  to i t .
I plan to introduce th is  le g is la t io n  on Wednesday, February 15th as a 
committee b i l l  u n less  there is  o b jectio n  from merrbers on the committee. 
The le g is la t io n  would c l a r i f y  in s ta tu te  that an c 'd in an ce  or re so lu tio n  
is  suspended i f  a referendum p e t it io n  is  f i l e d  before the operative  date 
o f  the ordinance or re s o lu t io n .

c c :  R e p resen ta tive  P e te r  G o l l ,  C o-C hair
R e p re se n ta tive  Max Cruenberg, C o -C h a ir 
House J u d ic ia r y  Committee
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SUB J E C T :

TO:

FROM:

Municipal Referenduma 
(Work Order No. 16-0722A)

Representative Eileen MacLean, Chairman 
Community and Regional Affairs Committee

Tamara Brandt C o o vk(y 
Director I™
Division of Legal Services

You have asked for a draft bill that incorporates the s u b­
stance of the decision, Interior Taxpayers Association, Inc. 
v. Fairbanks North Star B o r o u g h , 742 P . 2d 781 (Alaska 1987). 
A  copy of that case is enclosed for your reference. That 
case held, in essence, that even when a referendum petition 
is filed against an ordinance that has already gone into 
legal effect, that ordinance is suspended if it has not yet 
become operative. At issue was a sales tax wh i c h  had been 
enacted, but collection of the tax had not yet begun at the 
time the ref e r e n d u m  petition was filed.

Existing law n o w  provides for suspension when a petition is 
filed before the effective date. This draft expands that 
section to provide for suspension of ordinances or r e s o l u­
tions to w h e n  a p e t i t i o n  is filed before the operative date 
of the ordinance or resolution. Please contact me if you 
w o u l d  like any changes.

T B C :gc 
W6/071

E n c l o s u r e (2)



AS 29.26.180(b) TH E E F F E C T IV E  DA TE OF TH E SU SPEN SIO N  OF AN

O RD IN A N CE’ BEIN G R E F E R R E D  ' lS  EXAMINED.

• •V-
W.-.: rv;
•I'A.

'4fj.:

The Supreme C o u rt of Alaska held that "e ffective

date of the matter re fe rre d "  re fe rs  to the date

when the ordinance becomes operative rather than

the date when the ordjnance becomes law; the law 
. *-1 »

re q u ire s  that when a petition for a referendum is

filed, the ordinance that is  the subject of the

re fe rra l  is  suspended pending the referendum vote

if  the "petition is certif ied  before the effective  date

of the matter r e f e r r e d " .  The court noted that the
• i

term "e ffe c t iv e  date of the matter r e fe rre d "  can 

reasonably have at least two meanings: either when 

the ordinance becomes law o r . when the ordinance 

becomes o p erative . Th e  ordinance in question had 

become law but d id  not y et req u ire  the collection of 

the new sales ta x .  Th e  court noted that under the 

procedure o f S ie  borough, an ordinance takes effect 

as an ordinance on the f i r s t  b u s in e ss  day after it is 

adopted; the**kutomatic suspension procedure would 

be completely meaningless un less  the e ffective  date 

is  in terp reted  to mean when the ordinance becomes 

o p erative , ^ h e  co u rt  also agreed that the term 

"m atter r e fe r r e d "  is  v a g u e . "  In ter io r  T a x p a y e rs  

A s s 'n .  In c .  v .  F a irb a n ks  North S ta r  B o ro u g h , 7U2 

P. 2d 781.

While the decision o f the court c la r if ie s  the vague 

p h ra se , review is  recommended.

- 5 7 -
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m l R u le  11(h)(2). 

aae, we hold thnt 

;r r  in fin d in g  th at 

h a fa ir  and ju a t  

den.

IR M E D .

W|M>

I N T E R I O R  T A X P A Y E R S  v. F A I R B A N K S  N. S T A R  A la sk a  7 8 1
Cite m  74J; P.Vil 781 (A luk* 1787)

P e te r J . A sch en b ren n er, F a irb a n k s , for 

p etitioner.

E ug en e P . H a rd y , A s s t . B oroug h  A ttv ., 

F a irb a n k s, fo r  respondent.

I N T E R I O R  T A X P A Y E R S  A S S O C t A  

T IO N , IN C .,  an  A lu a k a  n o n -p ro fit  

c o rp o ra t io n , P e t it io n e r ,

v.

F A I R B A N K S  N O R T H  S T A R  

B O R O U G H . R e sp o n d e n t.

N o. S -2 3 1 5 .

S u p re m e  C o u rt  o f  A la sk a . 

S e p t. 15, 1987.

A fte r  borough re fu s e d  to su sp en d  co l­

lection o f sa le s  talc pen din g re feren d u m  on 

sa le s  tax  ordinance th a t had been sch ed ­

uled, s u it  w as b ro u g h t to enjoin  co llectio n . 

T h e  S u p e rio r  C o u rt  denied  m otion fo r  p re ­

lim in a ry  in ju n ctio n  and re v ie w  waa so u g h t. 

T h e  S u p re m e  C o u rt  h eld  th a t "e f f e c t iv e  

d ate o f the m a tte r  r e f e r r e d ,"  w ith in  m ean ­

ing o f  sta tu te  re q u ir in g  su sp e n sio n  o f  o rd i­

nance a g a in st  w hich  petitio n  fo r  r e fe r ­

endum  is filed  i f  su ch  petitio n  ia ce rtifie d  

b efo re  su ch  d ate, r e fe r s  to w hen ord inance 

becom es o p e ra tive , ra th e r  than when o rd i­

nance becom es law .

O rd e r re v e rse d , ca se  rem an ded w ith 

in stru c tio n s.

1. Statutes ♦=301, 341

In it ia t iv e  and re fe re n d u m  p o w ers se t 

fo rth  in A la a k a  C o n stitu tio n , and la w s im ­

p lem en tin g  th ose p o w e rs, sh o u ld  be lib e ra l­

ly  co n stru ed .

2. M u n ic ip a l C o r p o r a t io n s  «=»108.10

" E f f e c t iv e  d a te  o f  th e m a tte r  re ­

f e r r e d ,"  w ith in  m e a n in g  o f  s ta tu te  re q u ir ­

in g  su sp e n sio n  o f  o rd in a n ce o r  re so lu tio n  

a g a in st  w hich  a  p etitio n  f o r  re fe re n d u m  is 

f ile d  i f  petitio n  is  c e rt if ie d  b e fo re  su ch  

d a te , r e fe r s  to w hen o rd in a n ce  b ecom es 

o p e ra tive  su ch  th a t co m p lia n ce  w ith  its  

te rm s is  re q u ire d , r a t h e r  than when o rd i­

nance becom es e f fe c t iv e . A S  29.26.180(b).

See publication Words and Phrases 
for other Judicial constructions and 
definitions.

A M U  ta p . 747-7*4 87b— «

B e fo re  R A B IN O W IT Z , C .J . ,  and 

B U R K E ,  M A T T H E W S , C O M P T O N  and 

M O O R E . J J .

O R D E R

T h is  p etition  fo r  review  in vo lve s a re fe r ­

endum  petitio n  on a sa le s  ta x  h  r  the F a ir ­

b an ks N o rth  S t a r  B oro u g h . T iie  petition 

fo r  re fe re n d u m  w as ce rtif ie d  a s m eeting 

the re q u ire m e n ts o f  law by the c le rk  o f  the 

borough on J u ly  23, 1987. A S  19.26.180(b) 

p ro vid e s:

I f  a petitio n  is  ce rtif ie d  b efore the e f fe c ­

tive  d ate  o f  the m a tte r re fe rre d , the o rd i­

nance o r  reso lu tio n  a g a in st  w hich the 

petition  is  filed  sh a ll be su sp end ed  pend­

in g  th e re fe re n d u m  vo te .

T h e  re fe re n d u m  vote is  sch ed u led  fo r  O cto­

b e r 6 , 1987. H o w ever, the borou g h  re^ 

fu sed  to su sp e n d  the co llectio n  o f  the sa le s  

ta x  w hich w as to begin on A u g u s t  1, 1987. 

T h e  p e titio n e r su ed  to en join  co llectio n  and 

m oved lot a p re lim in a ry  in ju n ctio n . T h e  

tr ia l c o u rt  denied the m otion  fo r  a  p re lim i­

n a ry  in ju n ctio n  on the g ro u n d s th a t h e  

e ffe c t iv e  d ate  o f  the o rd in a n ce le im p o sin g  

th e s a le s  ta x  w as J u n e  15, 1987 e v e r  

though th e sa le s  ta x  w a s n ot to go ir.to  

e f fe c t  u n til A u g u s t  1. T h u s , the co u rt 

reason ed , c e rtif ica tio n  o f  th e re fe re n d u m  

p etition  o ccu rre d  a fte r , ra th e r  than b e fo re , 

the e f fe c t iv e  d a te  o f  the m a tte r  re fe rre d  

and su sp e n sio n  w as not re q u ire d  u n d er the 

s ta tu te . P e t it io n e r  s e e k s  re v ie w  o f  th is  

ru lin g .

T h e  c o u rt  h a s p re v io u s ly  s ta y e d  co lle c ­

tion o f  th e sa le s  ta x  p en d in g  a d ecisio n  on 

the p etitio n  fo r  re v iew . W e now  g ra n t the 

petitio n  an d  o rd e r  e n try  o f  a  p re lim in a ry  

in ju n ctio n  fo r  the re a so n s th a t fo llo w .

T h e  te rm  " e f f e c t iv e  d a te  o f  th e m a tte r  

r e fe r r e d "  can  re a so n a b ly  h ave a t  le a s t  tw o 

m e a n in g s. U n d e r one m e a n in g  the te rm  

m a y  r e f e r  to  w hen the o rd in a n ce b ecom es 

la w . A lte rn a t iv e ly , the te rm  m a y  r e fe r  to 

w hen th e ord in a n ce b e co m e s o p e ra tiv e , 

th a t is , w hen co m p lia n ce  w ith  it s  te r m s  is
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re q u ire d .1 T h e  tr ia l c o u rt adopted the f ir s t  

meaning:. In  o u r view  the second m ean in g  

is  to be p re fe rre d  fo r  se v e ra l reaso n s.

(1 ,2 1  F ir s t ,  in itia tiv e  and re feren d u m  

pow ers a re  s e t  fo rth  in o u r co n stitu tio n  and 

the law s im p lem en tin g  them  should  be lib ­

e ra lly  co n stru ed . M unic ip a lity  o f  A n ­
chorage v. Frohne, 568 P .2 d  3, 8  (A la s k a  

1977). " T o  th at end ‘a ll dou b ts a s to tech ­

nical d efic ie n c ie s o r fa ilu re  to co m p ly  w ith 

the e x a ct le tte r  o f p ro cedu re sh a ll be re ­

so lve d  in fa v o r  o f  the a cco m p lish m en t o f 

th a t p u rp o se .’ ”  Id. (c it in g  Boucher v. 
Engstrom , 528 P .2d  456, 462 (A la s k a  19*74), 

q uo tin g  Cope v. Toronto, 8  U ta h  2d 255, 

332 P .2d  977, 979 (1958) (fo otn o te om itted )).

Second, th e  referendum  process can no t 
s ta r t  w ithout having an  ord inance w hich 
has been passed  by th e  m unicipality in 
question. U nder the F a irb an k s N o rth  S ta r  
B orough p roceaure, an  ordinance tak es  e f ­
fec t on th e  f irs t  business day follow ing th e  
day it is passed . T here  is obviously no 
case w here AS 29.26.180(b) could o p era te  
w ith resp ec t to F airbanks N o rth  S ta r  B o r  
ough ordinances if "e ffec tive  d a te "  m eans 
m erely w hen the  ord inance becom es law. 
T hus, the au tom atic  suspension  s ta tu te  
could be m ade com pletely m ean ing less if 
we in te rp re t "e ffective  d a te "  aa did the  
tria l judge.

Third, th e  purpose o f the  "b e fo re  th e  
effective d a te "  lim itation on suspension  
seem s to  be to  avoid public confusion, aa 
w here the public f irs t  m u s t com ply w ith  a  
new  law, then  th e  need fo r  com pliance is 
elim inated because o f certifica tion  o f  a  re f ­
erendum  petition , and  th en  com pliance is 
requ ired  because o f  v o te r  approval a t  th e  
re feren d u m  election. In te rp re tin g  e ffe c ­
tive d a te  in th e  sense  o f  opera tive  d a te  is 
co n sis ten t w ith  th is  purpose.

F o u rth , “m a tte r  re fe r re d "  is a  v ag u e  
term . Its  u se  su g g e s ts  th a t  th e  le g is la tu re  
did n o t m ean th a t  it w ould be necessarily  
synonym ous w ith  "o rd inance o r  reso lu tion  
ag a in s t which the  petition  is filed ." I f  so, 
the distinction  is betw een  th e  ord inance on 
the one hand and  its su b je c t m a tte r  on th e

I. A case which demonstrate* that 'effective 
date* does not necessarily mean the dale on 
which (he law become* law, but when il b r­

oth er. A cce p tin g  th is d istin ction , one m ay 

re a d ily  s a y  in the co n text o f th is ca se  th at 

w hile the e ffe i ive d ate o f  the ordinance is 

the day a ft e r  it  w as passed , the e ffe c tiv e  

d ate o f the su b je ct m atter, the ta x , is when 

the tax is  f i r s t  levied.

T h e  petition  fo r  review  is  g ran ted , tho 

o rd e r d en yin g  the m otion fo i o re lim in a ry  

in junction  is  re v e rse d , am i th is ca se  is  re­

m anded to the su p e r io r co u rt w ith in stru c ­

tio ns to g ra n t the m otion fo r p re lim in a ry  

in junction  and for fu rth e r  p roceedings.

D ouglas A. CARSON, P e titio n e r ,

v.

STA TE o f  A lask a , R e s p o n d e n t 

No. S-2262.

S uprem e C o u rt o f  A laaka.

S e p t  17, 1987.

Appeal from  the  D istric t C o u r t  Third* 
Jud ic ia l D is tr ic t  Ja m es  C. H om aday , 
Ju d g e .

K evin F. McCoy, A s s t  Public D efender, 
K cnai, D ana Fabe, Public D efender, An­
chorage, for petitioner.

Ja m es V. Gould, A s s t  A tty . Gen.. A n­
chorage, G race B erg  Schaible, A tty . Gen., 
Ju n e a u , fo r re sp o n d e n t

B efore RA BIN O W ITZ, C J . ,  and  
B U R K E, M ATTHEW S, COM PTON and 
M OORE, J J .

O R D E R

On consideration  o f  the  pe tition  fo r  h ea r­
ing filed Ju ly  6 ,1987 , and  resp o n se  th e re to ,

IT  IS O R D ER ED :

The petition  fo r h ea rin g  ia denied.

come* o p e n  Live, I* City of P U t U t i o n  v. Ujjon,

170 So-2d 441. 442 (FU.IW4I.
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BY THE COMMUNITY AND
IN THE HOUSE REGIONAL AFFAIRS COMMITTEE

HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to suspension of a municipal o r d i­

nance or reso l u t i o n  against which a r e f erendum p e t i­

tion is filed."

BE IT E N A C T E D  BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.26.180(b) is amended to read:

(b) If a petition is c e r tified before the effective date of the 

ordinance or resolution against w h i c h  the petition is filed or before 

the operative date when compliance w i t h  the ordinance or res o l u t i o n  is 

required (MATTER REFERRED), the ordinance or r e s olution (AGAINST WHICH  

T HE P E T I T I O N  IS FILED) shall be suspended pending the r e f e r e n d u m  vote. 

Dur i n g  the period of suspension, the gov e r n i n g  body m a y  not enact an 

o r d i n a n c e  or r e s olution s u b s t a n t i a l l y  similar to the suspended m e a­

sure .
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(7)
HOUSE COMMITTEE REPORT 

D a t e  R e f e r r e d :  F e b r u a r y  15, 1989 F U R T H E R  R E F E R R A L S :  J U D I C I A R Y

D a t e  o f  C o m m i t t e e  A c t i o n :   ^ J ((>/$>9

T h e  H E A L T H .  E D U C A T I O N .  & S O C I A L  S E R V I C E S C o m m i t t e e  c o n s i d e r e d : H B  175

H O U S E  B I L L  NO. 1 7 5  [ P R O G R A M S  & P R O C E E D I N G S  R E L A T I N G  T O  M I N O R S ]
•'An A c t  r e l a t i n g  t o  p r o g r a m s  a n d  p r o c e e d i n g s  c o n c e r n i n g  c h i l d r e n ;  a n d  
e m p h a s i z i n g  t h a t  t h e  b e s t  i n t e r e s t s  o f  the chile1 m u s t  b e  c o n s i d e r e d  u n d e r  
c e r t a i n  p r o g r a m s  a n d  d u r i n g  c e r t a i n  p r o c e e d i n g s  i n v o l v i n g  c h i l d r e n . "

R E C O M M E N D S :

r e p l a c i n g  w i t h  //^>

t h e  a t t a c h e d  a m e n d m e n t ( s )  

d o  p a s s  

d o  n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  r e f e r r a l  t o  the

A D O P T  S x )  ^ O C L d J L  _ l e t t e r  o f  i n t e n t

[ ] t h e  s a m e  title

[ a n e w  t i t l e

C o m m i t t e e

A T T A C H F S  N E W  F I S C A L  N O T E ( s ) :  

[ ] f i s c a l  i m p a c t  

[ ] z e r o  f i s c a l  n o t e  

[ X ]  z e r o  w i t h  a n a l y s i s

A P P R O V E S  P R E V I O U S :

[ ] f i s c a l  n o t e(s) p u b l i s h e d :

[ ] z e r o  f i s c a l  n o t e s ( s )  p u b l i s h e d :

S I G N I N G  £ 0  PASS: S I G N I N G  O T H E R  T H A N  D O  PASS:
(Do N o t  Pass, N o  R e c o m m e n d a t i o n ,  Amend)

\



(?)
D a t e  R e f e r r e d :  A p r i l  7, 19 8 9  F U R T H E R  R E F E R R A L S :

D a t e  o f  C o m m i t t e e  A c t i o n : W A i / i  n

T h e  J U D I C I A R Y  C o m m i t t e e  c o n s i d e r e d :  H B  175

H O U S E  B I L L  NO. 175 [ P R O G R A M S  & P R O C E E D I N G S  R E L A T I N G  T O  M I N O R S )
"An A c t  r e l a t i n g  to  p r o g r a m s  a n d  p r o c e e d i n g s  c o n c e r n i n g  c h i l d r e n ;  and 
e m p h a s i z i n g  t h a t  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  m u s t  b e  c o n s i d e r e d  u n d e r  
c e r t a i n  p r o g r a m s  a n d  d u r i n g  c e r t a i n  p r o c e e d i n g s  i n v o l v i n g  c h i l d r e n . "

R E C O M M E N D A T I O N S

r b e
D A T I O N S : a  . / , )  > \
r e p l a c e d  w i t h  C_ v ) / / / ) / / > ■ )  (  /'«• )

[ ] t h e  s a m e  title
( U'T a n e w  t i t l e

h a v e  a t t a c h e d  a m e n d m e n t ( s )  

d o  p a s s  

d o  n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  r e f e r r a l  t o  t h e C o m m i t t e e

A D O P T S :

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :
(Dept)

[ ] f i s c a l  i m p a c t _______________

l a t t e r  of i n t e n t

A P P R O V E S  P R E V I O U S :

[ ) f i s c a l  note(s)

(Date/Dept)

[ ] z e r o  fi s c a l  n o t e  

[ ] z e r o  w i t h  analysis_

S I G N I N G  DO  PASS:

[ ] z e r o  fi s c a l  note(s)

[ ) zejjo f n / a n a l y s i s   

qlaa*
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A

i IN THE HOUSE
BY THE HEALTH, EDUCATION AND 
SOCIAL SERVICES COMMITTEE

For an Act entitled:

CS FOR HOUSE BILL NO. 173 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION /

A BILL i
"An Ac t relating to the construction

jj'jfluh*', /hfrof 11

ing to adoption''; modifying policy st

to removal of a child from the custody 

parents and from the child's home; requiring the

court to make certain findings and conclusions of lav- 

related to children who arc delinquent or in need of 

aid; modifying the definition of 'child abuse or

neglect'; and emphasizing that the best interests of

the child must be considered under certain programs 

and during certain proceedings involving children."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.23 is amended by adding a new section to read:

Sec. 25.23.005. CONSTRUCTION OF CHAPTER; RIGHTS OF PERSONS

AFFECTED BY ADOPTION. This chapter shall be liberally construed to

the end that the best interests of adopted children are promoted. Due

regard shall Ve £iven t» the rights of all persons affected by a

child's adoption.

* Sec. 2. AS (<7.05.060 is amended to read:

Sec. U7.05.060. PURPOSE AND POLICY RELATING TO CHILDREN. The

purpose of this title as it relates to children is to secure for each 

child the care and guidance, preferably in the child's own home, that 

will serve the moral, emotional, mental, and physical welfare of the 

child and the best interests of the community; to preserve and 

strengthen the child's family ties unless those tics are not in the

-1- CSHB 175(HESS)



b e s t  interest's o f  t h e  c h i l d [WHENEVER P O S S I B L E ] ,  r e m o v i n g  the c h i l d  

f r o m  the c u s t o d y  o f  the p a r e n t s  only as a last r e s o r t  w h e n  the c h i l d ' s  

w e l f a r e  or s a f e t y  o r  the p r o t e c t i o n  o f  the p u b l i c  c a n n o t  be a d e q u a t e l y  

s a f e g u a r d e d  w i t h o u t  r e m o v a l ;  and, w h e n  the c h i l d  is r e m o v e d  f r o m  the 

f a m i l y ,  to se c u r e  f o r  the c h i l d  ade q u a t e  c u s t o d y  and c a r e  and a d e q u a t e  

p l a n n i n g  for p e r m a n e n t  p l a c e m e n t  of the c h i l d .

* S e c .  3. AS  4 7 . 1 0 . 0 8 0 ( f )  is a m e n d e d  to read:

(f) A m i n o r  f o u n d  to b e  d e l i n q u e n t  or a c h i l d  in n e e d  of aid is 

a w a r d  o f  the s t a t e  w h i l e  c o m m i t t e d  to the d e p a r t m e n t  or the d e p a r t­

m e n t  has the p o w e r  to s u p e r v i s e  the m i n o r ' s  act i o n s .  T h e  court shall 

r e v i e w  an o r d e r  m a d e  u n d e r  (b) or (c)(1) or (2) of  th i s  s e c t i o n  a n ­

n u a l l y ,  a n d  m a y  r e v i e w  the o r d e r  m o r e  f r e q u e n t l y  to d e t e r m i n e  if 

c o n t i n u e d  p l a c e m e n t ,  p r o b a t i o n ,  or sup e r v i s i o n ,  as it is b e i n g  p r o­

v i d e d ,  is in the b e s t  i n t e r e s t  of the m i n o r  and the public. T h e  

d e p a r t m e n t ,  the m i n o r ,  the m i n o r ' s  parents, g u a r d i a n ,  o r  c u s t o d i a n  are 

e n t i t l e d ,  w h e n  g o o d  c a u s e  is shown, to a r e v i e w  o n  a p p l i c a t i o n .  I' 

th e  a p p l i c a t i o n  is g r a n t e d ,  the court shall a f f o r d  t h e s e  p a r t i e s  jnd 

t h e i r  c o u n s e l  r e a s o n a b l e  n o t i c e  in a d v ance of the r e v i e w  and h o l d  a 

h e a r i n g  w h e r e  t h e s e  p a r t i e s  a n d  their c o u nsel s h all be a f f o r d e d  an 

o p p o r t u n i t y  to be h e a r d .  T h e  m i n o r  shall be a f f o r d e d  the o p p o r t u n i t y  

t o  b e  p r e s e n t  at the r e v i e w .  At a h e a r i n g  held u n d e r  this s u b s e c t i o n ,

t h e  c o u r t  shall m a k e  s p e c i f i c  fi n d i n g s  of fact and c o n c l u s i o n s of  law,

w h i c h  s h all be c o n t a i n e d  in an o r d e r  r e l a t i n g  to the h e a r i n g , r e g a r d -

i n g  w h e t h e r  or not

(1) the c h i l d  is ab l e  to be r e t u r n e d  to the child' s h o m e ;

a n d

(7) the d e p a r t m e n t  has m a d e  r e a s o n a b l e  e f f o r t s  to a v o i d

r e m o v a l  o f  the c h i l d  or to f a c i l i t a t e  the return of the c hild to the

c h i l d ' s  home.

CSHB 1 7 5 (HESS) -2-



* Sec. 4. A S  4 7 . 1 7 . 0 1 0  is a m e n d e d  t o  read:

Sec. 4 7 . 1 7 . 0 1 0 .  PU R P O S E .  In o r d e r  to p r o t e c t  c h i l d r e n  w h o s e  

h e a l t h  a n d  w e l l - b e i n g  m a y  be a d v e r s e l y  a f f e c t e d  t h r o u g h  the i n f l i c­

tion, b y  o t h e r  than a c c i d e n t a l  m e a n s ,  of h a r m  t h r o u g h  p h y s i c a l  a b use 

o r  n e g l e c t  or s e x u a l  a b u s e  or s e x u a l  e x p l o i t a t i o n ,  the l e g i s l a t u r e  

r e q u i r e s  the r e p o r t i n g  of these c a s e s  b v  p r a c t i t i o n e r s  o f  the h e a l i n g  

a r t s  a n d  o t h e r s  to the a p p r o p r i a t e  p u b l i c  a u t h o r i t i e s .  Tt is the 

i n t e n t  of the l e g i s l a t u r e  that, as a r e s u l t  o f  t h ese r e p o r t s ,  p r o t e c­

ti v e  s e r v i c e s  w i l l  be m a d e  a v a i l a b l e  in a n  e f f o r t  to p r e v e n t  f u r t h e r  

h a r m  to th> child, to s a f e g u a r d  a n d  e n h a n c e  the g e n e r a l  w e l l - b e i n g  of 

t h e  c h i l d r e n  in this state, and to p r e s e r v e  f a m i l y  life u n l e s s  it is 

n o t  in the b e s t  i n t e r e s t s  of  the c h i l d  to do so ( W H E N E V E R  P O S S I B L E ] ,

* Sec. 5. A S  47.1 7.070(2) is attended to read:

(2) " c h i l d  a b u s e  or n e g l e c t "  m e a n s  the p h v s i c a l  i n j u r y  or 

n e g l e c t ,  m e n t a l  injury, se x u a l  a b u s e ,  s e x u a l  e x p l o i t a t i o n ,  or m a l ­

t r e a t m e n t  o f  a c h i l d  u n d e r  the age of  18 b y  a p e r s o n  w h o  is r e s p o n s i­

b l e  f o r  the c h i l d ' s  w e l f a r e  u n d e r  c i r c u m s t a n c e s  w h i c h  i n d i c a t e  that 

th e  c h i l d ' s  h e a l t h  or  w e l f a r e  is h a r m e d  or t h r e a t e n e d  t hereby;
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Alaska Foster Parents Association
I' <) BOX 140651 • AN( IIOKA<.r, AI ASKA W50H

P O S I T I O N  P A PER 
H B  175

P R O G R A M S  A N D  P R O C E E D I N G S  R E L A T E D  T O  C H I L D R E N

T h e  A l a s k a  F o s t e r  P a r e n t  A s s o c i a t i o n  s u p p o r t s  this 
l e g i s l a t i o n .  S e c t i o n s  one, two and four c o n t a i n  long 
n e e d e d  c o r r e c t i o n s  to c u r r e n "  statutes.

S e c t i o n  t hree c o n t a i n s  l a n g u a g e  r e l a t i n g  to t e r m i n a t i o n  
p r o c e e d i n g s  that a p p e a r s  to ma k e  t e r m i n a t i o n  of p a r e n t a l  
rights, wh e n  a p p r o p r i a t e ,  e a s i e r  fcr the s t a t e  to 
a c c o m p l i s h .  We do have r e s e r v a t i o n s  a b o u t  this s p e c i f i c  
langu a g e .  However, in o u r  c o n t a c t s  wi t h  l e g i s l a t o r s  and 
l e gal p r o f e s s i o n a l s  it w o u l d  s e e m  that t h e r e  is a bout an 
e q u a l  o p i n i o n  c o n c e r n i n g  this l a n g u a g a  and p o s s i b l e  
a l t e r n a t i v e s .  It is o u r  p o s i t i o n  that we a g r e e  wi t h  the 
i n t e n t  of the l a n g u a g e  and if the l e g i s l a t u r e  c h o o s e s  to 
u p h o l d  r e b u t t a b l e  p r e s u m p t i o n ,  we feel we c a n  o n l y  concur.

We a g r e ^  w h o l e - h e a r t e d l y  w i t h  the e n h a n c e m e n t  of the best 
i n t e r e s t  Oi the c h i l d  that this l e g i s l a t i o n  wi l l  provide. 
H o p e f u l l y ,  it will g i v e  the c o u r t s  in the s t a t e  of Alaska 
a v e h i c l e  to p r o v i d e  c h i l d r e n  a p e r m a n e n t  s e t t i n g  that is 
c o n d u c i v e  to their well b e i n g  and e m o t i o n a l  and p h y s i c a l  
d e v e l o p m e n t .  We c a n n o t  o v e r s t a t e  the i m p o r t a n c e  to c h i l d r e n  
of a loving, n u r t u r i n g  f a m i l y  that they can call t h eir own.

It sh o u l d  be c o n s i d e r e d ,  w h e n  t e r m i n a t i o n  is n e c e s s a r y ,  that 
o n e  of the f a c tors of d e t e r m i n a t i o n  s h o u l d  be the age of the 
child. Two years is not a l o n g  time to a t e e n a g e r ,  h owever, 
to a four year old t o d d l e r  it is ha l f  of t h e i r  life! For 
e x t r e m e l y  y o u n g  c h i l d r e n  d e v e l o p m e n t a l  y e a r s  are c r u c i a l  and 
the need for b e n e f i c i a l  b o n d s  w i t h  a d u l t  p a r e n t s  can h a v e  
far r e a c h i n g  e f f e c t s .  For v e r y  y o u n g  c h i l d r e n  w h o s e  
f a m i l i e s  h a v e  an u n f a v o r a b l e  p r o g n o s i s ,  the d e c i s i o n  to 
t e r m i n a t e  p a r e n t a l  r i g h t s  s h o u l d  not be d e l a y e d  
u n n e c e s s a r i l y .

Also, in d i s c u s s i n g  t e r m i n a t i o n ,  we feel t h a t  the c o n c e p t  of 
o p e n  a d o p t i o n  s h o u l d  be c o n s i d e r e d  wh e n  it can be a c c o m p l i s h e d  
w i t h o u t  e n d a n g e r i n g  the c h i l d  or the c h i l d ' s  n e w  family.

M i r i a m  Sum n e r  
P r e s i d e n t

Frank H. W a s m e r  
Vi c e  P r e s i d e n t
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UK; FOSTER CAKE I SSUES:  F l u a . s e  l et .  me,  l e a n  In e l l rown -  F o s t e r  Mom,

v o i c e  my o p i n i o n  un t h i a  b i l l  I h a v e  b e e n  a t  y o u r

h e a r i n g s  a n d  l l s t u n u d  t o  t e s t i m o n y  r e g a r d i n g  HB 175 As a f o s t e r  

p a r e n t  o f  l o n g  s t a n d i n g ,  I s u p p o r t  t h i s  b i l l  a n d  t h i n k  i t  may be 

o n e  o f  t h e  m o s t  I m p o r t a n t  b i l l s  b e f o r e  t h i s  l e g i s l a t i o n  t h i s  y e a r

I l i s t e n e d  t o  M a r t h a  H o l m b e r g  t h i s  m o r n i n g  a n d  c o u l d  n o t  h e l p  b u t  

t h i n k  " I s  t h i s  t h e  s a me  p o l i c y  t h a t  I d e a l  w i t h  d a i l y ? "  P e t e r  

G o l l  a s k e d  t h e  r i g h t  q u e s t i o n s .  F o s t e r  P a r e n t s  s e e  t h e  f a i l u r e  o f  

p o l i c y  e v e r y  d a y .  I u n d e r s t a n d  t h a t  g o o d  p o l i c y  p r o c e d u r e s  e x i s t ,  

b u t  a r e  ma y b e  n o t  a b l e  t o  g e t  down t o  o u r  l e v e l  o f  w o r k i n g  w i t h  

c h i l d r e n  u n d e r  A l a s k a ' s  p r o t e c t i v e  s e r v i c e s ?

I t  i s  v e r y  f r u s t r a t i n g .  We a l l  s e e m t o  wa n t  t h e  b e s t  n o r  t h e s e  

m i n o r s ,  a n d  w o r k  t o w a r d  t h a t  e n d .  Why a r e  we f a i l i n g  t h e n ?  In

my op i o n  i o n ,  t h e  l a d d e r  o f  p o l i c y  s e e m s  t o  be  i n a s s e s s a b l e .  T h a t

c h i l d ,  n e e d i n g  o u r  h e l p ,  i s  a l m o s t  a b u s e d  by q u o t e ,  " Th e  S y s t e m "  

a s  much a s  h e / s h e  wa s  b e f o r e  b e i n g  p l a c e d  i n t o  p r o t e c t i v e  s e r v i c e s .

If I had to ask any fos t e r  p a r e n t  to v o i c e  their m a i n  c o n c e r n  out

of p r o b a b l y  m a n y  c o n c e r n s ,  the a n s w e r  w o u l d  be, "Why do these

c h i l d r e n  r e m a i n  in the s y s t e m  so long." Back and f o rth to parents, 

b o u n c e d  b e t w e e n  f o s t e r  care p r o v i d e r s ,  any p e r s o n s  c h a n c e s  go 

" d o w n  the d r a i n "  w h e n  t heir l i ves are u p r o o t e d ,  i n c o n s i s t a n t , and 

u n c e r t a i n  o f  t h i e r  s u r v i v a l :  and it is s u r v i v a l .

C o n s i d e r  the Dept, of H.S.S. the G e n e r a l :  F o s t e r  p a r e n t s  the

S a r g e n t s  and f o s t e r  ca r e  c h i l d r e n  the s o l d i e r s .  T h e s e  s o l d i e r s  

ar e  on m a n u v e r s :  s u r v i v a l  the goal. T h e i r  t r a i n i n g  has be e n

v e r y  l i m i t e d  if any. Not m u c h  of s e l f - e s t e e m ,  b o n d i n g ,  or s e c u r i t y  

has be e n  g i v e n  them. T h e y  h a v e  no goals, b a t t l e  plans, or f u t u r e s  

that they can see. T h e y  h a v e  be e n  sent to the i s o l a t i o n  of u n k n o w n  

t e r r i t o r y  and g i v e n  no w e a p o n s .  Fear and u n c e r t a i n y  ha v e  be e n  their 

b a c k g r o u n d  w i t h  l i t t l e  good m o d e l i n g  a v a i l a b l e  for them. T h e y  leal
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MEMORANDUM

TO: Members o f  tho House HESS Committ/e)

FROM: R e p r e s e n t a t i v e  Ann Spohnhoi 

DATE: March 10, 1989

RE: A t t a c h e d  comments

Dur ing  d i s c u s s i o n  o f  HB175 a t  y e s t e r d a y ' s  m ee t ing  o f  t h e  HESS 
Committee,  one o f  the  young people  i n  the au d ien ce  p a s s e d  me the  
a t t a c h e d  comments. I was moved by h i s  s t a t e m e n t  and wanted to  
s h a r e  :Lt w i th  you.

The young man 's  name i s  Tony Boykin, he i s  a  s t u d e n t  a t  E a s t  High 
School in  Anchorage ,  and he was one o f  a group o f  s t u d e n t s  i n  
a t t e n d a n c e  a t  y e s t e r d a y ' s  m ee t ing  as  p a r t  o f  h i s  p a r t i c i p a t i o n  i n  
t h e  CloseUp Program.
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RE: FOSTER CARE I SSUES:  Ple a s e  let me,  .leonine Brown - F o s t e r  Mom,

v o i c e  my o p i n i o n  on this bill. I have been at your

h e a r i n g s  and l i s t e n e d  to t e s t i m o n y  r e g a r d i n g  HB 175 As a foster 

p a r e n t  of long s t a n d i n g ,  I s u p p o r t  tills bill and think it may be 

one of the mo s t  i m p o r t a n t  b i l l s  b e f o r e  this l e g i s l a t i o n  this year

I l i s t e n e d  to M a r t h a  H o l m b e r g  this m o r n i n g  and could not help but 

t h i n k  "Is this the same p o l i c y  that I deal w i t h  d a i l y ? "  Peter 

G o l l  a s k e d  the r i ght q u e s t i o n s .  F o s t e r  P a r e n t s  see the f a i l u r e  of 

p o l i c y  e v e r y  day. I u n d e r s t a n d  that good p o l i c y  p r o c e d u r e s  exist, 

but are m a y b e  not a b l e  to get down to our level of w o r k i n g  w i t h  

c h i l d r e n  u n d e r  A l a s k a ’s p r o t e c t i v e  s e r v i c e s ?

It is v e r y  f r u s t r a t i n g .  We all se e m  to w a n t  the best for these 

m i n o r s ,  and w o r k  to w a r d  that end. W h y  are we f a i l i n g  then? In

m y  o p i o n i o n ,  the l a d d e r  of p o l i c y  s e ems to be i n a s s e s s a b l e .  That

ch i l d ,  n e e d i n g  our help, is a l m o s t  a b u s e d  by quote, "The S y s t e m "  

as m u c h  as h e / s h e  w a s  b e f o r e  b e i n g  p l a c e d  into p r o t e c t i v e  s e r v i c e s .

If I had to ask any f o s t e r  p a r e n t  to v o i c e  t h eir main c o n c e r n  out

of p r o b a b l y  m a n y  c o n c e r n s ,  the a n s w e r  w o u l d  be, "Why do these

c h i l d r e n  r e m a i n  in the s y s t e m  so l o n g . "  Back and forth to p a r e n t s ,  

b o u n c e d  b e t w e e n  f o s t e r  care p r o v i d e r s ,  any p e r s o n s  c h a n c e s  go 

" d o w n  the d r a i n "  w h e n  their lives are u p r o o t e d ,  i n c o n s i s t a n t , and 

u n c e r t a i n  of t h ier s u r v i v a l :  and it is s u r v i v a l .

C o n s i d e r  the Dept, of H.S.S. the G e n e r a l :  F o s t e r  p a r e n t s  the

S a r g e n t s  and f o s t e r  ca r e  c h i l d r e n  the s o l d i e r s .  T h ese s o l d i e r s  

a r e  on m a n u v e r s :  s u r v i v a l  the goal. T h e i r  t r a i n i n g  has been

v e r y  l i m i t e d  if any. Not m u c h  of s e l f - e s t e e m ,  b o n d i n g ,  or s e c u r i t y  

has be e n  g i v e n  them. T h e y  h a v e  no goals, b a t t l e  plans, or f u t u r e s  

that they can see. T h e y  have been sent to the i s o l a t i o n  of u n k n o w n  

t e r r i t o r y  and g i v e n  no w e a p o n s .  Fear and u n c e r c a i n y  h a v e  be e n  their 

b a c k g r o u n d  w i t h  l i t t l e  good m o d e l i n g  a v a i l a b l e  for them. They de a l
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w i t h  a d a y  t o  d a y  e x i s t e n c e  a nd  t h e i r  own I l f ®  s t y l e ,  c u l t u r . i l  b a c k ­

g r o u n d  o r  a n y  o t h e r  f o r m o f  t h e m s e l v e s  on h o l d

Th e y  l i v e  on  t h r e a d s  o f  I n f o r m a t i o n ,  o r  m i s i n f o r m a t i o n  a nd  w a 1t 

d a l l y  f o r  t h e  n e x t  " b a t t l e  p l a n "  t o  be  t o l d  t h e m.  The  mo a t  f o r t u n a t e  

s o l d i e r s  a r e  t o o  y o u n g  t o  r e a l i z e  j u s t  why t h u y  a r e  h e r e  The  o l d e r

s o l d i e r s  know e x a c t l y  why t h e y  a r e  h e r e ;  t h e y  h a v e  b e e n  h e r e  many

t i m e s  b e f o r e  a n d  know how t o  m a n i p u l a t e  t o  s u r v i v e  S oon  t h e s e  

s o l d i e r s  w i l l  be  t o  " w i s e "  f o r  f o s t e r  c a r e  a n d  go on  t o  t h e  n e x t  

l e v e l  o f  m a n u v e r s ,  J u v e n i l e  r e c e i v i n g  h o me s  a n d  l o c k - u p  f a c i l i t i e s .  

T h e s e  s o l d i e r s  a r e  now i n t o  many d i f f e r e n t  w a r s ,  i n c l u d i n g  t h e  

wa r  on d r u g s  o r  a l c o h o l .  R u n n i n g  w i t h o u t  a n y  p l a n  3 e e m a  ^o be  i n  

m o s t  o f  t h e s e  s o l d i e r s  l i v e s .  T h e s e  s o l d e i r s  a r e  l o s t .  Th e  s y s t e m  

h a s  c l a i m e d  t h e m .

Wha t  we n e e d  t o  wo r k  on  i s  how t o  g e t  t h e  s o l d i e r s  n e v  r e c r u i t s  who

c a n  h e l p  t h e m t o  g e t  t h r o u g h  t h e  w a r s  g o i n g  on  lt i  t h e i r  l i v e s .  Many

t i m e s  we n e e d  t o  " m u s t e r  o u t "  t h e s e  p e o p l e  b e f o r e  t h e y  g e t  i n t o  t h e  

" h a r d  t i m e r s " .  T e r m i n a t i o n  c a n  be  t h e i r  o n l y  r e s o u r c e .

P l e a s e ,  p l e a s e ,  p l e a s e ,  do  n o t  l e t  ( 3 )  o u t  o f  t h i s  b i l l .  Ho n o t

w h i t e  w a s h  a n y  b i l l  d e a l i n g  w i t h  f o s t e r  c a r e  t o  g e t  i t  p a s s e d .  We 

n e e d  y o u r  i n p u t  a n d  i n t e r e s t  i n  f o s t e r  c a r e  c h i l d r e n .  T h e y  n e e d  v ou  

t o  h e l p  t h e m t h r o u g h .  I d i d  n o t  a g r e e  w i t h  M a r t h a ' s  e s t i m a t e  o f  

how many c h i l d r e n  r e m a i n  i n  t h e  f o s t e r  c a r e  s y s t e m  f o r  l o n g  p e r i o d s  

o f  t i m e .  I  c o n s i d e r  i t  a m a j o r  n u m b e r  w i t h  d i f f i c u l t  m e a n s  t o  g e t  

c h i l d r e n  to be t e r m i n a t e d .  Ev e n  s e n d i n g  b a c k  home i s  a b a d  b a t t l e
W

p l a n  a t  Mo r e  w o r k  h a s  t o  b e  d o n e  i n  t h i s  a r e a .  Mor e  l o o k i n g

a n d  a s k i n g  w i l l  h e l p .  You a r e  on  t h e  r i g h t  t r a c k .  T h a n k  y o u .

J e a n i n e  B r o w n  
P . O .  B o x  2 1 0 5 8 4  

A u k e  Bay, A K  9 9 8 2 1

789-5051
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Representative Ann H. Spohnholr 

District 13 Sout A

MEMORANDUM

TO: Members o f  tho  Houso HESS Commit

FROM: R e p r e s e n t a t i v e  Ann Spohnhol 

DATE: March 10, 1989

RE: A t ta c h e d  comments

D ur ing  d i s c u s s i o n  o f  HB175 a t  y e s t e r d a y ' s  moot ing  o f  tho  MF.SS 
Committee,  one o f  tho your.g peop le  In the  au d ience  p a s s e d  mo the  
a t t a c h e d  comments.  I was moved by h i s  s t a t e m e n t  and wanted to  
s h a r e  i t  wi t h  you,

Tho young man 's  nnmu I s  Tony Boykin,  he I s  a s t u d e n t  a t  Eas t  High 
School in  Anchorage,  and ho was one o f  a group o f  s t u d e n t s  in  
a t t e n d a n c e  a t  y e s t e r d a y ' s  m ee t ing  a s  p a r t  o f  h i s  p a r t i c i p a t i o n  in  
th e  CloscUp Program.
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D uring  tho  t ime I ' v o  na t  horo and l i s t e n  t o t h i s  moot ing ,  I h a v e n ' t  hea rd  

anyono t r y  o r  t o l l  t he  k id s  s i d e  o f  I t .  Before  you s t a r t  making p a r a l l e l s  and 

making any o t h e r  moves, you s h o u ld  havo your  e x p o r t s  t a l k  to  k id s  because  the  

t h i n g s  wo k i d s  t o l l  o t h e r  k id s  a r e  tho  same t h i n g s  they  w i l l  never t e l l  a 

e x p o r t  bocauso an e x p o r t  i s  n o t  a  f r i e n d  b u t  a p e r s o n  w ant ing  to  ha lp  so  bud 

t h a t  they  l i s t e n  b u t  d o n ' t  fool the  p a i n  w i th  tho  k i d .  In s h o r t e r  words,  tho  

sys tem  d o e s n ' t  work bocauso th e  k id s  d o n ' t  u n d e r s t a n d  why t h e r e  l i v e s  a r e  

c o n t r o l l e d  by r u l e s  and s t r a n g e r s  t h a t  d o n ' t  love them and on ly  a b o u t  how 

smooth ly  tho  systom works.  A l l  I 'm t r y i n g  to  say  i s  t a l k  to  the k i d s  and 

l i s t e n  and f e e l .
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D E P A R T M E N T  OF H E A L T H  A N D  S O C I A L  S E R V I C E S  
D I V I S I O N  OF F A M I L Y  A N D  Y O U T H  S E R V I C E S

P E R M A N E N C Y  F O R  D E P E N D E N T  C H I L D R E N  

A N  I N N O V A T I V E  P R O J E C T  

M a r c h  1989

E v e r y  c h i l d  s h o u l d  h a v e  the r i g h t  to a p e r m a n e n t  a n d  safe h o m e .

D O E S  E V E R Y  C H I L D  H A V E  A  P E R M A N E N T  H O M E ?

No! A t  a n y  t i m e  in A l a s k a  900 to 1 ,100 c h i l d r e n  are in out o f  h o m e  
care. Today, t h e r e  are 222 c h i l d r e n  in t h e  c u s t o d y  of t h e  S t a t e  
o f  A l a s k a  w h o  h a v e  b e e n  in c o n t i n u o u s  o u t  of h o m e  care f o r  m o r e  
t h a n  two years.

A l t h o u g h  m o s t  c h i l d r e n  in c u s t o d y  w i l l  r e t u r n  to t h e i r  own homes, 
for some, t e r m i n a t i o n  of p a r e n t a l  r i g h t s  is the o n l y  way t h e y  will 
e v e r  h a v e  a c h a n c e  for a p e r m a n e n t  family. A  q u i c k  s u r v e y  t h r o u g h­
out the s t a t e  r e v e a l e d  t h a t  t h e r e  h a v e  b e e n  a p p r o x i m a t e l y  35 c a s e s  
o f  n o n v o l u n t a r y  t e r m i n a t i o n s  o f  p a r e n t a l  r i g h t s  d u r i n g  the p a s t  18 
m o n t h s .  T h e r e  h a v e  al s o  b e e n  f i v e  g u a r d i a n s h i p s ,  17 r e l i n q u i s h­
ments ,  a n d  t h e r e  a r e  a p p r o x i m a t e l y  50 c a s e s  p e n d i n g  t e r m i n a t i o n .  
S o m e  p a r t s  o f  the s t a t e  h a v e  n o t  h a d  a t e r m i n a t i o n  of p a r e n t a l  
r i g h t s  c a s e  b e f o r e  the c o u r t  f o r  ten years.

M o r e  m u s t  b e  d o n e  to a s s u r e  a p e r m a n e n t  h o m e  for e v e r y  d e p e n d e n t  
c h i l d .  B e t t e r  a s s e s s m e n t  a n d  f o c u s e d  t r e a t m e n t  a r e  n e e d e d  t o  h e l p  
t h e  c h i l d 7s p a r e n t s ,  and, w h e n  t h a t  is u n s u c c e s s f u l ,  faster, m o r e  
d e f i n i t i v e  a c t i o n  is n e e d e d  t o  m a k e  a p e r m a n e n t ,  s u b s t i t u t e  h o m e  
p o s s i b l e  f o r  t h e  child.

W H A T  C A N  B E  D O N E  T O  A S S U R E  P E R M A N E N C Y  F O R  C H I L D R E N ?

T h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  ( D F Y S ) , t o g e t h e r  w i t h  t h e  
D e p a r t m e n t  o f  Law, is l a u n c h i n g  a n e w  p r o j e c t ,  P e r m a n e n c y  f o r  
Dependent: C h i l d r e n  (PDC) . T h i s  p r o j e c t  w i l l  be i m p l e m e n t e d  in 
Nome, Bethel, Barrow, F a i r b a n k s ,  Juneau, A n c h o r a g e ,  and K e t c h i k a n  
b y  J u l y  1, 1989. T r a i n i n g  t o  p r e p a r e  s t a f f  w i l l  o c c u r  in J u n e .

T h e  g o a l s  of P D C  a r e  t o  s p e e d  u p  r e c o g n i t i o n  o f  t h o s e  c a s e s  in 
w h i c h  t e r m i n a t i o n  o f  p a r e n t a l  rights, o r  a n o t h e r  p e r m a n e n t  plan, 
s h o u l d  b e  p u r s u e d  a n d  to r e d u c e  d e l a y s  in  c o u r t  a c t i o n  n e c e s s a r y  
to a c h i e v e  t h e  p e r m a n e n t  p l a n .  T h e r e  are m a n y  c o m p o n e n t s  to 
a c h i e v i n g  t n e s e  goals:
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P e r m a n e n c y  P l a n n i n g  Court; S p e c i a l i s t s  —

At least one p e r m a n e n c y  p l a n n i n g  court s p e c i a l i s t  will bo  
i d e n t i f i e d  a n d  t r a i n e d  in e a c h  of the o f f i c e s  l i s t e d  above. T h o  
so c i a l  w o r k e r s  wi l l  be t r a i n e d  as a t e a m  so that s t a n d a r d i z e d  
p r o c e d u r e s  a r e  d e v e l o p e d  s t a t e w i d e  a n d  so t h a t  t h e s e  s p e c i a l i s t s  
h a v e  s p e c i a l  s u p p o r t  for t h e i r  work.

The c o u r t  s p e c i a l i s t s  wi l l  c o n d u c t  p e r i o d i c  r e v i e w s  o f  all c a s e s  
in w h i c h  a c h i l d  has b e e n  in c u s t o d y  for o n e  y e a r  o r  h a s  b e e n  
r e m o v e d  f r o m  p a r e n t a l  c o r e  a n d  p l a c e d  in f o s t e r  c a r e  m o r e  t h a n  
once. The s p e c i a l i s t s  w i l l  a l s o  be a v a i l a b l e  t o  c o n s u l t  a n d  a s s i s t  
r e g a r d i n g  a n y  c h i l d ' s  c a s e  w h e r e  the c a s e w o r k e r  o r  s u p e r v i s o r  
b e l i e v e s  that a p e r m a n e n t  p l a n  o t h e r  t h a n  r e t u r n  to t h e  p a r e n t s  m a y  
be  needed.

In t h o s e  c a s e s  w h e r e  the p a r e n t s  a r e  not a c t i v e l y  i n v o l v e d  a n d  
p r o g r e s s i n g ,  a t e a m  d e c i s i o n  w i l l  b e  m a d e  a b o u t  w h e t h e r  c o n t i n u e d  
e f f o r t  w i t h  the p a r e n t s  is m o s t  a p p r o p r i a t e  or t e r m i n a t i o n  of 
p a r e n t a l  r i g h t s  s h o u l d  b e  p u r s u e d .  In the f o r m e r  cases, f u r t h e r  
r e v i e w  wi l l  o c c u r  q u a r t e r l y  to be  c e r t a i n  th a t  no " d r i f t” oc c u r s .

In s i t u a t i o n s  w h e r e  t e r m i n a t i o n  of p a r e n t a l  ri g h t s  is i d e n t i f i e d  
as the m o s t  a p p r o p r i a t e  p e r m a n e n t  plan, the p e r m a n e n c y  p l a n n i n g  
c o u r t  s p e c i a l i s t  w i l l  be r e s p o n s i b l e  for p r e p a r i n g  t h e  c a s e  for 
p r e s e n t a t i o n  to the court. T h e  s p e c i a l i s t  will p r e p a r e  c h r o n­
olo g i e s  of events, o r g a n i z e  the e v i d e n c e ,  i n t e r v i e w  a n d  p r e p a r e  
w i t n e s s e s ,  i d e n t i f y  a n d  p r e p a r e  e x p e r t  w i t n e s s e s ,  a n d  a e n e r a l l y  
a s s i s t  t h e  o n g o i n g  c a s e w o r k e r  a n d  t h e  a s s i g n e d  a t t o r n e y .

F r e e i n g  a c h i l d  for a d o p t i o n  r e q u i r e s  t h e  c o u r t  to t e r m i n a t e  the 
m o s t  p r e c i o u s  r e l a t i o n s h i p  in our s o c i e t y  —  that b e t w e e n  p a r e n t  
a n d  child. P r e p a r a t i o n  for t h e s e  p r o c e e d i n g s  is e x t r a o r d i n a r i l y  
d e m a n d i n g ,  t i m e  c o n s u m i n g ,  a n d  s t r e s s f u l .  B y  a s s i g n i n g  s p e c i a l­
ists, w e  e x p e c t  to e l i m i n a t e  d e l a y s  w h i c h  o c c u r  w h e n  o n g o i n g  
w o r k e r s  a r e  t r y i n g  to b a l a n c e  t h i s  k i n d  of p r e p a r a t i o n  w i t h  t h e i r  
d a y - t o - d a y  o b l i g a t i o n s  t o  r e s p o n d  to the n e e d s  of c h i l d r e n ,  
par e n t s ,  a n d  foster p a r e n t s .  The a d d e d  e x p e r t i s e  t h e  s p e c i a l i s t s  
c a n  b r i n g  to c o n s u l t a t i o n  a b o u t  o n g o i n g  c a s e s  wi l l  a l s o  h e l p  less 
e x p e r i e n c e d  w o r k e r s  i m p r o v e  t h e i r  a s s e s s m e n t  a n d  t r e a t m e n t  s k i l l s .

T r a i n i n g  r e g a r d i n g  P e r m a n e n c y  P l a n n i n g  —

In c o n j u n c t i o n  w i t h  the D e p a r t m e n t  of Law, t r a i n i n g  a n d  o r i e n t a t i o n  
for all n e w  soc i a l  w o r k e r s  will i n c l u d e  i n f o r m a t i o n  c o n c e r n i n g  
legal s t a n d a r d s  for t e r m i n a t i o n  of p a r e n t a l  rights, d o c u m e n t i n g  
e v e n t s  a n d  s e r v i c e s  offeree, t h r o u g h o u t  a case, a n d  a s s e s s i n g  w h e n  
t e r m i n a t i o n  of p a r e n t a l  r i g h t s  o r  a n o t h e r  p e r m a n e n t  p l a n  s h o u l d  b e  
p u r s u e d .
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U p d a t e s  on t h e s e  s u b j e c t s  will h o  i n c l u d e d  in p e r i o d i n  t r a i n i n g  lor 
all of the s o c i a l  w o r k e r s .  T h i a  will h e l p  k e e p  s k i l l s  c u r r e n t  a n d  
o f f e r  an o p p o r t u n i t y  to i n c o r p o r a t e  the f i n d i n g s  of the p e r m a n e n c y  
p l a n n i n g  c o u r t  s p e c i a l i s t s  a b o u t  h o w  b e s t  to p r e p a r e  for court 
p r o c e e d i n g s  w h e n  th e y  a r e  r e q u i r e d .

S p e c i a l i s t s  will be t r a i n e d  as a tr*urn. T h e i r  t r a i n i n g  wi l l  focus 
on legal a n d  c h i l d  w e l f a r e  i s s u e s  a s s o c i a t e d  w i t h  p e r m a n e n c y  
p l a n n i n g .  T h e  t r a i n i n g  will i n c l u d e  i n f o r m a t i o n  on h o w  to c o n d u c t  
c a s e  reviews, a s s e s s m e n t  of t r e a t m e n t  p l a n s  a n d  p r o g r e s s ,  w e i g h i n g  
p e r m a n e n t  p l a n  a l t e r n a t i v e s  s u c h  as g u a r d i a n s h i p ,  a d o p t i o n  a n d  
l o n g - t e r m  f o s t e r  care, a n d  p r e p a r i n g  for c o m p l e x  legal p r o c e e d i n g s .

D e p a r t m e n t  ol L a w  P a r t i c i p a t i o n  —

In the F a i r b a n k s ,  A n c h o r a g e ,  a n d  J u n e a u  o f f i c e s  of the A t t o r n e y  
G e n e r a l ,  a r r a n g e m e n t s  will be  m a d e  to m a k e  a t t o r n e y s  a v a i l a b l e  to 
a s s i s t  w i t h  t r a i n i n g  t h e  D F Y S  s p e c i a l i s t s  a n d  to co.isult w i t h  t h e  
s p e c i a l i s t s  a n d  t a k e  c a s e s  to court. In t h e  o t h e r  o ffices, the 
A s s i s t a n t  A t t o r n e y s  G e n e r a l  a s s i g n e d  to r e p r e s e n t  D F Y S  wi l l  be 
o f f e r e d  s u p p o r t  a n d  c o n s u l t a t i o n  f r o m  t h e  t h r e e  l a r g e r  o f f i c e s ,  as 
n e e d e d .

In Juneau, a p a r a l e g a l  p o s i t i o n ,  w h i c h  is c u r r e n t l y  not filled, 
w i l l  b e  d e d i c a t e d  s p e c i f i c a l l y  to c h i l d  in n e e d  of a i d  t e r m i n a t i o n  
p r o c e e d i n g s .

In A n c h o r a g e ,  the 1990 b u d g e t  r e q u e s t  i n c l u d e s  t h e  a d d i t i o n  of an 
a t t o r n e y  a n d  a p a r a l e g a l  to t h e  h u m a n  s e r v i c e s  s e c t i o n .  Both of 
t h o s e  p o s i t i o n s  will be  d e d i c a t e d  t o  c h i l d r e n ' s  p r o c e e d i n g s —  
i n c l u d i n g  c o n s u l t a t i o n  w i t h  o t h e r  a t t o r n e y s  h a n d l i n g  t e r m i n a t i o n  
ca s e s .  T h e  a t t o r n e y  s p e c i a l i s t  w i l l  a l s o  b e  r e s p o n s i b l e  for 
d e v e l o p i n g  a n d  i m p l e m e n t i n g  t h e  m o n i t o r i n g  a n d  e v a l u a t i o n  s y s t e m  
for all c h i l d  p r o t e c t i o n  a t t o r n e y s '  c a s e s  in A n c h o r a g e .

F a i r b a n k s  a t t o r n e y s  w i l l  c o n t i n u e  w e e k l y  s t a f f i n g s  on all p e n d i n g  
c a s e s .  T h e  F a i r b a n k s  o f f i c e  h a s  b e e n  i n v o l v e d  in v i g o r o u s l y  
p u r s u i n g  t e r m i n a t i o n  c a s e s  f o r  q u i t e  a p e r i o d  o f  time. T h e y  will 
p a r t i c i p a t e  in c o n c e r t e d  m o n i t o r i n g  o f  cases, a n d  e v a l u a t i o n  of  
t h i s  n e w  s t a t e w i d e  e f f o r t .

H O W  W I L L  H E  K N O W  IF W E  A R E  S U C C E E D I N G ?

N o  l a t e r  t h a n  A u g u s t  15, 1990, a r e p o r t  w i l l  b e  j o i n t l y  i s s u e d  b y  
t h e  two D e p a r t m e n t s  on t h e  p r o j e c t ' s  f i r s t  y e a r  of o p e r a t i o n .

In d e v e l o p i n g  th i s  p r oject, D F Y S  g a t h e r e d  s i g n i f i c a n t  i n f o r m a t i o n  
a b o u t  t h e  s t a t u s  of p e r m a n e n c y  p l a n n i n g  in A l a s k a .  W i t h  the
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D e p a r t m e n t  ol Law, we c l o s e l y  e x a m i n e d  s t a t u t e s  c o n c e r n i n g  
t e r m i n a t i o n  ot p a r e n t a l  r i g h t s  a n d  t h e  m a n y  p e r c e p t  iona a b out pox - 
manency planning and "the best interests "t a child." The 
i n f o r m a t i o n  we ha v e  g a t h e r e d  ia aet out h e r e  ao t.hu s t a r t i n g  p l a c e  
for tho p r o j e c t  e v a l u a t i o n ,  w h i c h  will be  d e s c r i b e d  in t h e  A u g u s t  
1990 report.

T h e  a n n u a l  report, will i n c l u d e  an a n a l y s i s  of t h e  impact tho 
p r o j e c t  h a s  h a d  on a c h i e v i n g  a p e r m a n e n t  p l a n  for the c h i l d r e n  
p r e s e n t l y  in p l a c e m e n t  m o r e  t h a n  two years. It wi l l  a d d r e s s  tho 
p r o j e c t ' s  impact on r e d u c i n g  t h e  a v e r a g e  length of  ti m e  b e f o r e  a 
p e r m a n e n t  p l a n  is a c h i e v e d  for a l 1 c h i l d r e n  in out of h o m e  care. 
It wi l l  a l s o  i n c l u d e  f i n d i n g s  a b o u t  wh a t  w o r k s  a n d  what d o e s n ' t  and 
p l a n s  a n d  r e c o m m e n d a t i o n s  lor f u r t h e r  a c t i o n .

W H Y  S H O U L D  W K  STAItT T H I S  P R O J E C T ?

... W h a t  is h a p p e n i n g  to c h i l d r e n  in the c u s t o d y  of t h e  
S t a t e  of A l a s k a ?

... A r e  p l a n s  for p e r m a n e n c y  b e i n g  m a d e  in a t i m e l y  
m a n n e r ?

... W h a t  is the D i v i s i o n  of F a m i l y  a n d  Y o u t h  S e r v i c e s  
d o i n g  to p r e v e n t  f o s t e r  c a r e  d r i f t ?

... W h a t  is in the b e s t  i n t e r e s t  for e a c h  c h i l d ?

... A r e  p e r m a n e n t  p l a n s  b e i n g  f i n a l i z e d  for c h i l d r e n ?

... W h a t  are the b a r r i e r s  t o  q u a l i t y  c a r e  for c h i l d r e n  
in S t a t e  c u s t o d y ?

F o r  s e v e r a l  h u n d r e d  c h i l d r e n ,  t h e  a n s w e r s  to t h e s e  q u e s t i o n s  are 
v i t a l  e l e m e n t s  in t h e i r  d a y - t o - d a y  s u r v i v a l  a n d  t h e i r  f u t u r e  w e l l­
being. T h e s e  are q u e s t i o n s  c o n s i d e r e d  b y  p o l i c y - m a k e r s ,  l e g i s­
lators, judges, so c i a l  wor k e r s ,  g u a r d i a n s ,  a n d  DFYS. T h e s e  a r e  the 
q u e s t i o n s  th a t  d r o v e  us to t h e  c o n c l u s i o n  that w e  n e e d e d  m o r e  
f o c u s e d  a t t e n t i o n  t h a n  h a d  p r e v i o u s l y  b e e n  d e v o t e d  to p e r m a n e n c y  
p l a n n i n g  in Alaska.

E v e n  a f t e r  a c h i l d  h a s  b e e n  r e m o v e d  f r o m  his or her home, the 
c h i l d ' s  i m m e d i a t e  s a f e t y  is not a s s u r e d .  W i t h o u t  c o n t i n u i n g  a p p r o­
p r i a t e  s e r v i c e  for t h e  c h i l d  a n d  t h e  family, the c h i l d  is at risk 
o f  v i c t i m i z a t i o n  by t h e  p r o t e c t i o n  s y s tem. I m m e d i a t e  and l o n g - t e r m  
g o a l s  a r e  n e c e s r a r y  for e a c h  c h i l d  w h o  is r e m o v e d  fr o m  his o r  h e r  
home. T h e  n a t i o n a l l y  r e c o g n i z e d  t e r m  for t h i s  t y p e  of p l a n n i n g  is 
" p e r m a n e n c y  p l a n n i n g . "
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WIIAT IS P K K M A N K N C Y  P L A N N I N G ?

P e r m a n e n c y  p l a n n i n g  for c h i l d r e n  in a concept, a p h i l o s o p h y *  a n d  
the d e s i r e d  o u t c o m e  of D F Y S  i n t e r v e n t i o n  w i t h  a family. In p r a c­
tice, p e r m a n e n c y  p l a n n i n g  b e g i n s  w i t h  tho first act of i n t e r v e n t i o n  
b y  the a g e n c y .  Ka c h  c h i l d ' s  s i t u a t i o n  is a s s e s s e d  in two ways:
1) The ri s k  of h a r m  to the c h i l d  in his own h o m o  is d e t e r m i n e d .
2) The f a m i l y  is a s s e s s e d  to i d e n t i f y  n e e d e d  c h a n g e s  so the f a m i l y
c a n  p r o v i d e  safe* n u r t u r i n g  c a r e  for the child.

T h r o u g h  p e r m a n e n c y  p l a n n i n g ,  t h e  goal of safe, s t a b l e  c a r e  is 
a c h i e v e d  i n d i v i d u a l l y  for e a c h  child:

1. W h e n  the c h i l d ' s  f a m i l y  can be r e h a b i l i t a t e d  in a 
r e a s o n a b l e  p e r i o d  of time, the p e r m a n e n c y  p l a n n i n g  
g o a l  is to r e u n i t e  t h e  c h i l d  w i t h  his family;

2. W h e n  the p o t e n t i a l  for r e u n i t i n g  a c h i l d  w i t h  his
f a m i l y  exists, an i n t e r i m  p L a c e m e n t  s h o u l d  be f o u n d  
w h i c h  "c o u l d  be  p e r m a n e n t "  if the a t t e m p t  to r e u n i t e  
t h e  c h i l d  w i t h  his f a m i l y  is u n s u c c e s s f u l .  F u t u r e  
p l a n n i n g  ii. th i s  d i r e c t i o n  r e d u c e s  t h e  n u m b e r  of 
p l a c e m e n t s  the c h i l d  m u s t  e x p e r i e n c e ;

3. S o m e t i m e s  a d o p t i o n  is b e s t  for the c h i l d  a n d  is p o s­
s i b l e  when the c h i l d ' s  p a r e n t s '  r i g h t s  are t e r m i n­
at e d  in court;

4. W h e n  the c h i l d ' s  f a m i l y  c a n n o t  b e  r e h a b i l i t a t e d  a n d  
r e l a t i v e s  can p r o v i d e  a safe, n u r t u r i n g  e n v i r o n m e n t ,  
a p e r m a n e n t  r e l a t i v e  p l a c e m e n t  m a y  be  the plan;

5. F o r  A l a s k a n  N a t i v e  c h i l d r e n ,  r e l a t i v e s  a n d  t r i b a l  
m e m b e r s  mu s t  b e  c o n s i d e r e d ,  a n d  are u s u a l l y  m o s t  
a p p r o p r i a t e  to p r o v i d e  t h e  n e e d e d  p e r m a n e n t  p l a c e­
ment;

6. F o s t e r  f a m i l i e s  f r e q u e n t l y  are w i l l i n g  to p r o v i d e  
p e r m a n e n t  c a r e  to a c h i l d  w h o  c a n n o t  be  f r e e d  for 
a d o p t i o n  a n d  has no r e l a t i v e s  w h o  can p r o v i d e  s a f e  
a n d  p e r m a n e n t  care;

7. G u a r d i a n s h i p  is a l s o  an a v e n u e  for p e r m a n e n c y  w h i c h  
d o e s  not r e q u i r e  t e r m i n a t i o n  o f  p a r e n t a l  rights. 
R e l a t i v e s ,  t r i b a l  m e m b e r s  a n d  f o s t e r  f a m i l i e s  can 
be  n a m e d  g u a r d i a n s .
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W H E R E  A R E  W E  JN M E E T I N G  P E R M A N E N C Y  P L A N N I N G  G O A L S  IN A  T I M E L Y  
M A N N E R ?

A c c o r d i n g  to a re c e n t  a n a l y s i s  (data f r o m  D e c e m b e r  1905 a n d  the 
m o s t  recent a n a l y s i s  in J a n u a r y  1909), a p p r o x i m a t e l y  21% to 23% of 
the c h i l d r e n  in s t a t e  care h a v e  b e e n  t h e r e  for m o r e  than two years. 
In W a s h i n g t o n ,  Maine, and M a s s a c h u s e t t s  the s t a t i s t i c  is 30%, 51% 
a n d  31%, r e s p e c t i v e l y .  A l a s k a  has a l o w e r  p e r c e n t a g e  rate. H o w­
ever, for t h e  222 c h i l d r e n  in A l a s k a  w h o  h a v e  b e e n  in s u b s t i t u t e  
c a r e  for m o r e  t h a n  two years, t i m e l y  p e r m a n e n c y  p l a n n i n g  has not 
occur r e d ,  a n d  for t h e  33 c h i l d r e n  v/ho a r e  b e t w e e n  the a g e s  of two 
a n d  five, out of h o m o  c a r e  r e p r e s e n t s  t h e  m a j o r i t y  of t h e i r  life
span. T h e  foil 
c h i l d r e n .

o w i n g  chart s h o w s  the region, age, a n d  sex of t h e s e

1
1 R E G I O N A G E  A N D  S E X T O T A L  1

1
1 _ 2-5 vrs 6-10 v r s . 1 1 - 1 8  vrs.

1
I M  1 F M 1 F M  1 F

1
1 W e s t e r n

1
2 1 6 4 6

1
3 1 4 25 1

1
1 N o r t h w e s t e r n

1
1

I
1 1 1 1

1
1 N o r t h e r n

1
1 1 7 1 5

1
8 118 39 1

1
1 S o u t h c e n t r a l

1
12 115 18 113

1
32 141 131 1

1
1 S o u t h e a s t e r n

1
1 1 4 I 1

1
10 110 26 1

1 1 1

1
| T o t a l s

1
15 122 33 [25

1
54 173 2 22 |

1
1
1
1

1
37

1
58

1
127

A l a s k a  a l s o  a p p e a r s  to be d o i n g  a b e t t e r  job t h a n  s o m e  of t h e  o t h e r  
s t a t e s  b y  not " l o s i n g "  c h i l d r e n  for y e a r s  in t h e  system.

A t  the s a m e  time, the n u m b e r  of m o v e s  a c h i l d  m a k e s  f r o m  f o s t e r  
h o m e  to f o s t e r  h o m e  and f r o m  the c h i l d ' s  h o m e  t o  a f o s c e r  h o m e  is 
a m e a s u r e  of t h e  q u a l i t y  of c a r e  t h e  c h i l d  is r e c e i v i n g  f r o m  the 
" syst e m " .  In 1985, 74% of t h e  c h i l d r e n  in D F Y S  c u s t o d y  h a d  b e e n  
in at l e ast two p l a c e m e n t s  a n d  25% h a d  o v e r  f i v e  p l a c e m e n t s .
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In c o m p a r i s o n ,  N e w  J e r s e y  r e p o r t s  that 453. of  t h e i r  c h i l d r e n  in 
s u b s t i t u t e  c a r e  have h a d  o n l y  o n e  p l a c e m e n t .  However, the o t h e r  
55% r e p r e s e n t  m u l t i p l e  p l a c e m e n t s .  W a s h i n g t o n  S t a t e ' s  d a t a  for FY 
86 i n d i c a t e d  that of the 5 , 7 4 5  c h i l d r e n  placed, 3 , 058 (67%) r e­
ce i v e d  one p l a c e m e n t  each; 1,114 (20%) r e c e i v e d  two p l a c e m e n t s ;
711, t h r e e  to five p l a c e m e n t s ;  a n d  62 c h i l d r e n  h a d  r e c e i v e d  m o r e  
t h a n  six p l a c e m e n t s .  T h e  D i v i s i o n ' s  p r o g r a m  g o a l s  i n c l u d e  r e d u c­
ing  the n u m b e r  of p l a c e m e n t s  f o r  e a c h  c h i l d  as w e l l  as r e d u c i n g  
the l e n g t h  o f  t i m e  in p l a c e m e n t  f o r  c h i l d r e n .

H O W  D O  S T A T U T E S  A F F E C T  T H I S  P R O C E S S ?

S t a t e  a n d  f e d eral s t a t u t e s  d e f i n e  s t a n d a r d s  of p r o o f  for t e r m i n a­
ti o n  of p a r e n t a l  rights: s t a t e  s t a t u t e  m a n d a t e s  c l e a r  a n d  c o n v i n c­
ing e v i d e n c e  that the p a rents' c o n d u c t  is l i k e l y  to c o n t i n u e .  The 
I n d i a n  C h i l d  W e l f a r e  A c t  m a n d a t e s  e v i d e n c e  b e y o n d  a r e a s o n a b l e  
d o u b t  that c o n t i n u e d  c u s t o d y  by the p a r e n t s  is l i k e l y  to r e s u l t  in 
s e r i o u s  p h y s i c a l  or e m o t i o n a l  d a m a g e  t o  the c h i l d  a n d  p r o o f  t h a t  
a c t i v e  e f f o r t s  have b e e n  m a d e  to o f f e r  r e m e d i a l  s e r v i c e s .  The 
s t a t u t e s  do not g i v e  ti m e  fr a m e s  for the f i l i n g  of a p e t i t i o n  to 
t e r m i n a t e  p a r e n t a l  rights.

B o t h  the pa r e n t s '  a b i l i t y  t o  c h a n g e  a n d  to m e e t  the c h i l d ' s  n e e d s  
are key e l e m e n t s .  A l t h o u g h  t h e r e  a r e  b a r r i e r s  to the t i m e l y  
p l a n n i n g  for c h i l d r e n  in c u s t o d y  in A l a s k a ,  the s t a t u t e s  are
rarely, i f  ever, t h e  b a r r i e r .  I d e a l  p r o g r e s s i o n  is d e p e n d e n t  on 
the r e s o u r c e s  a n d  s k i l l  of s t a f f  in t h e  s t a t e  agency, the c o m­
m u n i t y ' s  r e s o u r c e s  f o r  a s s i s t i n g  t h e  p a r e n t s  to l e a r n  to c a r e  for 
t h e i r  c h i l d  a n d  to o v e r c o m e  the par e n t s '  p r o b l e m s ,  the s k i l l  a n d  
a v a i l a b i l i t y  of  the s t a t e ' s  attor n e y ,  a n d  t h e  w i s d o m  of the court.

P e r m a n e n t  s t a t u s  for s o m e  c h i l d r e n  can b e  a c h i e v e d  on l y  t h r o u g h
the t e r m i n a t i o n  of t h e i r  pa r e n t s '  r i g hts. S t a t e  a n d  f e d e r a l
s t a t u t e s  g i v e  the l e g a l  r u l e s  a n d  s t r u c t u r e  to the c o u r t s  a n d  t h e
s t a t e  a g e n c y  to use in d e c i d i n g  w h e n  the t e r m i n a t i o n  of p a r e n t a l  
r i g h t s  can be g r anted:

A S  4 7 . 1 0 . 0 8 0  ( c ) (3) p r o v i d e s  that b y  order, u p o n  a s h o w­
ing in the a d j u d i c a t i o n  by  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  
that t h e r e  is a c h i l d  in n e e d  of a i d  u n d e r  AS 4 7 . 1 0 . 0 1 0  
(a) (2) as a re s u l t  o f  p a r e n t a l  c o n d u c t  a n d  u p o n  a s h o w i n g  
in the d i s p o s i t i o n  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  that 
t he p a r e n t a l  c o n d u c t  is l i k e l y  to c o n t i n u e  to e x i s t  if 
t h e r e  is no t e r m i n a t i o n  of p a r e n t a l  rights, t e r m i n a t e  
p a r e n t a l  ri g h t s  a n d  r e s p o n s i b i l i t i e s  of one or  b o t h  
p a r e n t s  a n d  c o m m i t  t h e  c h i l d  to the d e p a r t m e n t  or  to a 
l e g a l l y  a p p o i n t e d  g u a r d i a n  o f  the p e r s o n  of t h e  child, 
a n d  the d e p a r t m e n t  or g u a r d i a n  s h a l l  r e p o r t  a n n u a l l y  to
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the c o u r t  on e f f o r t s  b e i n g  m a d e  to f i n d  a p e r m a n e n t  
p l a c e m e n t  for the child.

T h e  I n d i a n  C h i l d  W e l f a r e  A c t  (P.L. 95-600) p r o v i d e s  in 
p e r t i n e n t  p a r t  t h a t  no t e r m i n a t i o n  of p a r e n t a l  r i g h t s  
m a y  b e  o r d e r e d  in s u c h  p r o c e e d i n g  in the a b s e n c e  of a 
d e t e r m i n a t i o n ,  s u p p o r t e d  by e v i d e n c e  b e y o n d  a r e a s o n a b l e  
doubt, i n c l u d i n g  t e s t i m o n y  of q u a l i f i e d  e x p e r t  w i t n e s s e s ,  
th a t  t h e  c o n t i n u e d  c u s t o d y  of  the c h i l d  by the p a r e n t  or 
I n d i a n  c u s t o d i a n  is l i k e l y  to r e s u l t  in s e r i o u s  e m o t i o n a l  
or p h y s i c a l  d a m a g e  t o  t h e  child.

T h e  A d o p t i o n  A s s i s t a n c e  a n d  C h i l d  W e l f a r e  A c t  o f  1980 
(P.L. 96-272) p r o v i d e s  in p e r t i n e n t  p a r t  t h a t  e f f e c t i v e  
O c t o b e r  1, 1983, in e a c h  case, r e a s o n a b l e  e f f o r t s  wi l l  
b e  m a d e  (A) p r i o r  to the p l a c e m e n t  of a c h i l d  in f o s t e r  
care, to p r e v e n t  o r  e l i m i n a t e  the n e e d  for r e m o v a l  of the 
c h i l d  f r o m  his home, a n d  (B) to m a k e  it p o s s i b l e  for the 
c h i l d  to r e t u r n  to his h ome; a n d  it p r o v i d e s  for the 
d e v e l o p m e n t  of a c a s e  p l a n  (as d e f i n e d  in s e c t i o n  475(1]) 
f or e a c h  c h i l d  r e c e i v i n g  f o s t e r  c a r e  m a i n t e n a n c e  p a y m e n t s  
u n d e r  t h e  S t a t e  p l a n  a n d  p r o v i d e s  for a c a s e  r e v i e w  
s y s t e m  w h i c h  m e e t s  the r e q u i r e m e n t s  d e s c r i b e d  in s e c t i o n  
475 (5) (B) w i t h  r e s p e c t  to e a c h  s u c h  child.

T he t e r m  ' c ase plan' m e a n s  . . .  a p l a n  for a s s u r i n g  th a t  
t he c h i l d  r e c e i v e s  p r o p e r  c a r e  a n d  th a t  s e r v i c e s  are 
p r o v i d e d  to t h e  p a r e n t s ,  child, a n d  f o s t e r  p a r e n t s  in 
o r d e r  t o  i m p r o v e  t h e  c o n d i t i o n s  in t h e  p a r e n t s '  home, 
f a c i l i t a t e  r e t u r n  o f  t h e  c h i l d  t o  h i s  o w n  h o m e  or t h e  
p e r m a n e n t  p l a c e m e n t  of t h e  c h i l d  . . . 475(5) The t e r m  
' c a s e  r e v i e w  s y s tem' m e a n s  a p r o c e d u r e  f o r  a s s u r i n g  t h a t  
. . . (B) t h e  s t a t u s  of e a c h  c h i l d  is r e v i e w e d  p e r i o d­
i c a l l y  b u t  no l e s s  f r e q u e n t l y  t h a n  o n c e  e v e r y  six m o n t h s  
b y  e i t h e r  a c o u r t  or  b y  a d m i n i s t r a t i v e  r e v i e w  . . .  in 
o r d e r  t o  d e t e r m i n e  the c o n t i n u i n g  n e c e s s i t y  for a n d  
a p p r o p r i a t e n e s s  o f  the p l a c e m e n t ,  the e x t e n t  of c o m­
p l i a n c e  w i t h  t h e  c a s e  plan, a n d  t h e  e x t e n t  of p r o g r e s s  
w h i c h  h a s  b e e n  m a d e  t o w a r d  a l l e v i a t i n g  or  m i t i g a t i n g  t h e  
c a u s e ;  n e c e s s i t a t i n g  p l a c e m e n t  in f o s t e r  care, a n d  t o  
p r o j e c t  a l i k e l y  d a t e  by  w h i c h  t h e  c h i l d  m a y  b e  r e t u r n e d  
to the h o m e  or p l a c e d  for a d o p t i o n  or l e g a l  g u a r d i a n s h i p  
a n d



T h i a  q u e s t i o n  e l i c i t s  emo t i o n a l ,  p h i l o s o p h i c a l ,  s o c i e t a l ,  tribai, 
an d  s o m e t i m e s  relicjioua r e s p o n s e s  w h i c h  a r e  d i f f e r e n t  for e v e r y  
c h i l d  w h o s e  n e e d s  h a v e  not b e e n  met by t h e  c h i l d ' s  p a r e n t s .  T h o  
c o u r t  u l t i m a t e l y  m a y  h a v e  to p r o v i d e  the a n s w e r  for m a n y  c h i l d r e n .

We b e l i e v e  it is in t h e  b e s t  i n t e r e s t  o f  e v e r y  c h i l d  to be  l o v e d  
cind c a r e d  for b y  the c h i l d ' s  own p a r e n t s .  U n f o r t u n a t e l y ,  e v e n  w i t h  
h e l p  to t h e  par e n t s ,  t h i s  is riot a l w a y s  p o s s i b l e .  T h e  " r e a s o n a b l e  
e f f o r t s "  r e q u i r e m e n t  of the A d o p t i o n  A s s i s t a n c e  a n d  C h i l d  W e l f a r e  
Act of  1980 r e c o g n i z e d ,  on a f e d e r a l  level, t h e  b o n d  w h i c h  a c h i l d  
has w i t h  his fa m i l y  a n d  the i m p o r t a n c e  of m a i n t a i n i n g  that bond. 
The I n d i a n  C h i l d  W e l f a r e  Act has s i m i l a r  r e q u i r e m e n t s .  B o t h  
f e d e r a l  laws, like A l a s k a  S t ate lav/, r e c o g n i z e ,  h o w e v e r ,  that t h i s  
g o a l  m a y  not be a t t a i n a b l e  for e v e r y  child. W h e n  it is riot, 
a n o t h e r  permanent: f a m i l y  m u s t  b e  f o u n d  f o r  t h e  child.

F I N A L L Y  —

We v/ill n e e d  lots of h e l p  to m a k e  t h i s  p r o j e c t  work. We m u s t  h a v e  
e n o u g h  s o c i a l  w o r k e r s  a n d  lawyers. T r e a t m e n t  p r o v i d e r s  m u s t  
r e c o g n i z e  the urg e n c y .  T r i b a l  a d v o c a t e s  a n d  N a t i v e  o r g a n i z a t i o n s  
m u s t  b e  i n c l u d e d  so we h a v e  the b e s t  p o s s i b l e  s u p p o r t  for p a r e n t s  
of N a t i v e  c h i l d r e n  a n d  h e l p  f i n d i n g  a n d  s u p p o r t i n g  the m o s t  a p p r o­
p r i a t e  s u b s t i t u t e  p l a c e m e n t s ,  w h e n  that is r e q u i r e d .  G u a r d i a n s  a d  
l i t e m  m u s t  a d v o c a t e  v i g o r o u s 1v.

M e e t i n g  the g o a l  of a p e r m a n e n t  h o m e  for e v e r y  c h i l d  r e q u i r e s  
d i f f i c u l t  d e c i s i o n s  a n d  p a i n f u l  c h o i c e s .  M o s t  i m p o r t a n t ,  we n e e d  
the c o m m i t m e n t  of e v e r y  A l a s k a n  to m e e t i n g  t h i s  goal.
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MEMORANDUM State of Alaska
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FILE NO 

TELEPHONE NO

l,)OM S c o t t  subject H B  1 7 5

T h e  s u b s t a n t i v e  e f f e c t  of t h i s  b i l l  is t o  c r e a t e  a 
r e b u t t a b l e  p r e s u m p t i o n  in a t e r m i n a t i o n  p r o c e e d i n g  of a 
l i k e l i h o o d  t h a t  t h e  p a r e n t a l  c o n d u c t  t h a t  r e s u l t e d  in t h e  
c h i l d  b e i n g  in n e e d  of s t a t e  aid will c o n t i n u e .  O s t e n s i b l y ,  
th i s  c h a n g e  w o u l d  m a k e  it e a s i e r  for t h e  s t a t e  t o  m e e t  its 
b u r d e n  of p r o v i n g  " b y  c l e a r  and c o n v i n c i n g  e v i d e n c e  t h a t  the 
p a r e n t a l  c o n d u c t  is l i k e l y  to c o n t i n u e  t o  e x i s t  if t h e r e  is 
no t e r m i n a t i o n  of p a r e n t a l  r i g h t s . "  T h e  a m e n d m e n t  t o  A S  
4 7 . 1 0 . 0 8 0 ( c )  is i l l - a d v i s e d  as it v i o l a t e s  p a r e n t s '  due 
p r o c e s s  r i g h t s ,  d o e s  n o t  c o m p o r t  w i t h  the f e d e r a l  s t a n d a r d s  
of t h e  I n d i a n  C h i l d  W e l f a r e  A c t  of 1978, a n d  w i l l  h a v e  t h e  
p r a c t i c a l  e f f e c t  of c o m p l i c a t i n g  a n d  p r o l o n g i n g  l i t i g a t i o n .  
T h e s e  r e a s o n s  f o r  r e j e c t i n g  t h e  p r o p o s e d  a m e n d m e n t  are 
f u r t h e r  o u t l i n e d  be l o w :

1. A  n a t u r a l  p a r e n t ' s  " r i g h t  to t h e  c o m p a n i o n­
ship, care, c u s t o d y ,  and m a n a g e m e n t  of his o r  h e r  c h i l d r e n  
is an i n t e r e s t  f a r  m o r e  p r e c i o u s  t h a n  any p r o p e r t y  r i g h t . "  
S a n t o s k y  v. K r a m e r . 455 U.S. 745, 758-59, 102 S . Ct. 1388, 71 
L . E d 2 d  599 (1982). T h e  r i ght of p a r e n t s  to t h e  care, 
c u s t o d y  a n d  c o n t r o l  of t h e i r  c h i l d r e n  "is an i m p o r t a n t  a n d  
s u b s t a n t i a l  r i g h t  p r o t e c t e d  by  ... b o t h  the U n i t e d  S t a t e s  
and A l a s k a  C o n s t i t u t i o n s . "  M a t t e r  of S . D . , J r . . 549 P . 2d 
1190, 1200 ( A l a s k a  1976). In S a n t o s k y  the S u p r e m e  C o u r t  
r e c o g n i z e d  t h a t  p a r e n t s  ha v e  d u e  p r o c e s s  r i g h t s  a t  a 
t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  p r o c e e d i n g .  S i m i l a r l y ,  t h e  
A l a s k a  S u p r e m e  C o u r t  h a s  a c k n o w l e d g e d  th a t  d u e  p r o c e s s  
d i c t a t e s  t h a t  t h e  s t a t e  (the D i v i s i o n )  c a r r i e s  t h e  b u r d e n  of 
p r o v i n g  its a l l e g a t i o n s  by  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .  
K.T.E. v. S t a t e . 689 P . 2d 472, 476 (Alaska 1984). B y  
c r e a t i n g  a p r e s u m p t i o n  of c o n t i n u i n g  p a r e n t a l  c o n d u c t ,  t h e  
p r o p o s e d  a m e n d m e n t  w o u l d  u n c o n s t i t u t i o n a l l y  s h i f t  t h e  b u r d e n  
of p r o o f  f r o m  t h e  D i v i s i o n  to t h e  par e n t s .

2. T h e  m a j o r i t y  of t e r m i n a t i o n  p r o c e e d i n g s  in 
A l a s k a  i n v o l v e  N a t i v e  children. F o r  t e r m i n a t i o n  of p a r e n t a l  
r i g h t s  of a N a t i v e  child, the I n d i a n  C h i l d  W e l f a r e  A c t
(ICWA) r e q u i r e s  " e v i d e n c e  b e y o n d  a r e a s o n a b l e  d o u b t "  " t h a t  
c o n t i n u e d  c u s t o d y  of an I n d i a n  c h i l d  is l i k e l y  t o  result, in 
s e r i o u s  e m o t i o n a l  o r  p h y s i c a l  h a r m . "  25 U.S.C. Sec.
1912(f). A m e n d i n g  A S  4 7 . 1 0 . 0 8 0 ( c )  w i l l  not a f f e c t  m o s t  
A l a s k a  t e r m i n a t i o n  p r o c e e d i n g s ,  s i n c e  t h e  IC W A  p r e - e m p t s  any 
l o w e r  s t a n d a r d  f o r  t e r m i n a t i o n  u n d e r  s t a t e  law.
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3. In the r e m a i n i n g  n o n - N a t i v e  cases, to w h i c h  
t h e  a m e n d e d  s t a n d a r d  w o u l d  ap p l y ,  the p r o c e s s  o f  c r e a t i n g  
t h e  p r e s u m p t i o n  wi l l  f u r t h e r  c o m p l i c a t e  and p r o l o n g  t h e  
p r o c e e d i n g s .  U n d e r  t h e  p r e s e n t  s c h eme, t h e  c o u r t  o r d e r s  an 
a p p r o p r i a t e  d i s p o s i t i o n  u n d e r  A S  4 7 . 1 0 . 0 8 0 ( c ) .  A  t r e a t m e n t  
p l a n  to p r o m o t e  r e u n i f i c a t i o n  is a g r e e d  to by t h e  p a r e n t s  
a n d  t h e  D i v i s i o n  w i t h o u t  f u r t h e r  c o u r t  i n t e r v e n t i o n .  T h e  
s t a t e  has t h e  o p t i o n  o f  p e t i t i o n i n g  for t e r m i n a t i o n  a s  t h e  
d i s p o s i t i o n  u n d e r  s u b s e c t i o n  (c). T h e  p r o p o s e d  a m e n d m e n t  
w o u l d  r e q u i r e  a c o u r t  d e t e r m i n a t i o n  of w h a t  s e r v i c e s  a r e  
a p p r o p r i a t e  f o r  r e u n i f i c a t i o n .  A d d i t i o n a l  p r o c e e d i n g s  w o u l d  
b e  n e c e s s a r y  w i t h  l i t i g a t i o n  o v e r  w h a t  s e r v i c e s  are 
a p p r o p r i a t e ,  w h e t h e r  s u f f i c i e n t  a s s i s t a n c e  w a s  p r o v i d e d  by 
t h e  D i v i s i o n ,  w h e t h e r  t h e r e  w a s  s u b s t a n t i a l  p a r t i c i p a t i o n  in 
s e r v i c e s  o r  w h e t h e r  t h e r e  w a s  g o o d  c a u s e  not t o  p a r t i c i p a t e .  
B y  i n t e r j e c t i n g  the n e e d  for a d d i t i o n a l  c o u r t  p r o c e e d i n g s  
a n d  f i n d i n g s  o v e r  t h e s e  n e w  p o t e n t i a l l y  d i v i s i v e  i s s u e s ,  t h e  
p r o p o s e d  a m e n d m e n t  w o u l d  i r o n i c a l l y  p r o l o n g  t h e  t e r m i n a t i o n  
p r o c e s s ,  a r e s u l t  w h i c h  is a l m o s t  n e v e r  in the c h i l d /s b e s t  
i n t e r e s t .

R e c e n t l y ,  in c o n s i d e r i n g  t h i s  s ection, t h e  A l a s k a  
S u p r e m e  C o u r t  c o n c l u d e d ,  "The s t a t u t e  is as s p e c i f i c  a s  it 
c a n  u s e f u l l y  be, ev e n  t h o u g h  its a p p l i c a t i o n  r e q u i r e s  
i n t e r p r e t a t i o n .  W e  b e l i e v e  t h a t  t h e  s c h e m e  a c c o m p l i s h e s  its 
p u r p o s e  of p r o t e c t i n g  c h i l d r e n ,  w h i l e  b a l a n c i n g  t h e  p a r e n t s '  
i n t e r e s t s  a n d  s t i l l  a l l o w i n g  r e a s o n a b l e  f l e x i b i l i t y  f o r  t h e  
e x e r c i s e  of d i s c r e t i o n  in t h e  i n d i v i d u a l  ca s e . "  R.C. v. 
State. D H S S . 760 P . 2d 501, 506 ( A l a s k a  1988). T h e  s u p r e m e  
c o u r t  is p r o b a b l y  r i g h t ;  m a k i n g  t h e  s t a t u t e  m o r e  s p e c i f i c  
w i l l  m a k e  it le s s  u s e f u l .

T h e  bi l l  p u r p o r t s  t o  e m p h a s i z e  th a t  t h e  b e s t  
i n t e r e s t s  of t h e  c h i l d  m u s t  b e  c o n s i d e r e d .  B u t  t e r m i n a t i o n  
p r o c e e d i n g s  a r e  p a r t  o f  t h e  d i s p o s i t i v e  p h a s e  of a 
c h i l d r e n ' s  c a s e  w h e r e  c o n s i d e r a t i o n  of t h e  " b e s t  i n t e r e s t s  
of  t h e  c h i l d "  is a l r e a d y  m a n d a t e d  p u r s u a n t  to A S  4 7 . 1 0 . 0 8 2 .  
T h e  o n l y  c h a n g e  the b i l l  w i l l  e f f e c t  is to f u r t h e r  
c o m p l i c a t e  t h e  p r o c e s s  of t e r m i n a t i n g  p a r e n t a l  r i g h t s ;  a 
c h a n g e  w h i c h  is c l e a r l y  n o t  in t h e  c h i l d r e n ' s  b e s t  
i n t e r e s t s .  I a g r e e  w i t h  t h e  s u p r e m e  c o u r t  t h a t  t h e  c u r r e n t  
s t a t u t e  is as s p e c i f i c  as i t  c a n  u s e f u l l y  be. T h e r e  is no  
r e a s o n  to c h a n g e  it, e s p e c i a l l y  in a w a y  t h a t  r a i s e s  m o r e  
i s s u e s  for l i t i g a t i o n  w h i l e  c o n t r a v e n i n g  p a r e n t s  d u e  p r o c e s s  
r i g h t s  a n d  t h e  I n d i a n  C h i l d  W e l f a r e  Act.
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S T A T E M E N T  O N  H B  175 
b y  t h o  

H O U S E  H E S S  C O M M I T T E E

H o u s o  B i l l  175, " r e l a t i n g  t o  p r o g r a m s  a n d  p r o c e e d i n g s  
c o n c e r n i n g  c h i l d r e n " ,  w a s  i n t r o d u c e d  as o n e  o f  a p a c k a g e  of 
n o a s u r o s  p r o p o s e d  o r  s u p p o r t e d  b y  the H o u s o  H E S S  C o m m i t t e e ,  
a3 a r e s u l t  o f  t h e  C o m m i t t o o ' 3  c o m p r e h e n s i v e  i n t e r i m  r e v i e w  of 
t h e  s t a t e ' s  c h i l d  p r o t e c t i o n  a n d  f o s t e r  c a r e  s y s t e m s .  T h i s  
b i l l  r e s p o n d s  t o  t e s t i m o n y  p r e s e n t e d  at h e a r i n g s  in t h e  fall 
o f  1988 r e g a r d i n g  t w o  d i f f e r e n t ,  b u t  r e l a t e d  c o n c e r n s .

S e c t i o n s  1 a n d  3 r e s p o n d  t o  c o n c e r n s  t h a t  t h e  D i v i s i o n  of  
F a m i l y  a n d  Y o u t h  S e r v i c e s  a n d  t h e  c o u r t  m a y  n o t  bo  g i v e n  c l e a r  
d i r e c t i o n  w h e n  d e c i d i n g  b e t w e e n  t h e  v a l u e s  o f  p r e s e r v i n g  
f a m i l y  t i e s  a n d  t h e  s a f e t y  a n d  w e l f a r e  o f  c h i l d r e n .  T h e  
i n t e n t  of t h e s e  s e c t i o n s  is t o  c l a r i f y  t h a t  t h e  b e s t  i n t e r e s t s  
o f  t h e  c h i l d  s h a l l  be  t h e  s t a t e ' s  p a r a m o u n t  c o n c e r n  a n d  t h a t  
f a m i l y  p r e s e r v a t i o n  o r  r e u n i f i c a t i o n  s h a l l  be  p r o m o t e d  if t h e y  
a r e  in t h e  b e s t  i n t e r e s t s  of t h e  child.

S e c t i o n  2 is o f f e r e d  in r e s p o n s e  t o  c o n c e r n s  t h a t  a b u s e d  
a n d  n e g l e c t e d  c h i l d r e n  o f t e n  l i n g e r  u n n e c e s s a r i l y  l o n g  in 
f o s t e r  c a r e  w h e n  t h e r e  is l i t t l e  o r  n o  h o p e  of  p a r e n t a l  
r e h a b i l i t a t i o n .  T h e  i n t e n t  is t o  e n c o u r a g e  p a r e n t s  to 
p a r t i c i p a t e  in s e r v i c e s  l e a d i n g  t o  a b e n e f i c i a l  r e u n i f i c a t i o n  
and, if t h e y  d o  not, t o  m a k e  it e a s i e r  t o  for t h e  s t a t e  to 
t e r m i n a t e  p a r e n t a l  r i g h t s .  T h e  u l t i m a t e  g o a l  is t o  e x p e d i t e  
t h e  p l a c e m e n t  o f  c h i l d r e n  in a s e c u r e  a n d  s t a b l e  h o m e  so  t h e y  
c a n  q u i c k l y  r e e s t a b l i s h  f a m i l y  b o n d s  w h i c h  a r e  so  c r i t i c a l  t o  
t h e i r  e m o t i o n a l  w e l l - b e i n g .

T h e  r e b u t t a b l e  p r e s u m p t i o n  in s e c t i o n  2, w h i c h  w a s  
b o r r o w e d  f r o m  t h e  N e v a d a  s t a t u t e s ,  is a l e g r l  m e c h a n i s m  w h i c h  
s w i t c h e s  t h e  b u r d e n  o f  p r o o f  f r o m  a s t a t e  s h o w i n g  o f  p a r e n t a l  
u n f i t n e s s  t o  a p a r e n t a l  s h o w i n g  of  r e n e w e d  f i t n e s s .  It m a y  
n o t  be  t h e  o n l y  or  b e s t  m e a n s  o f  s e c u r i n g  t h e  g o a l s  s t a t e d
a b o v e
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M O U S E  B I L L  NO. 175

Eor an Act e n t i t l e d :  "An Act r e l a t i n g  Lo p r o g r a m s  a n d
p r o c e e d i n g s  c o n c e r n i n g  c h i l d r e n ;  a n d  
e m p h a s i z i n g  that tho b e s t  i n t e r e s t s  of t h e  
c h i l d  m u s t  b e  c o n s i d e r e d  u n d e r  c e r t a i n  
p r o g r a m s  a n d  d u r i n g  c e r t a i n  p r o c e e d i n g s  
i n v o l v i n g  c h i l d r e n . "

T h e  intent ot M o u s e  Bill 175 is to c a r e f u l l y  e x a m i n e  the b e s t  
i n t e r e s t  ot a c h i l d  in S t a t e  c u s t o d y  a n d  to t e r m i n a t e  p a r e n t a l  
r i g h t s  if t h e  latter io in c o n f l i c t  w i t h  chi I d ' 3 b e s t  i n t e r e s t s .

T h e r e  a r e  p o t e n t i a l  p r o b l e m s  w i t h  t h o  p r o p o s e d  c h a n g e s  in S e c t i o n
3. The a m e n d m e n t  to A S  '17. 10 . 0 8 0  (c)(3) will p r o l o n g  t e r m i n a t i o n  
l itigation, is in c o n f l i c t  w i t h  the I n d i a n  C h i l d  W e l f a r e  Act, a n d  
m a y  v i o l a t e  pa r e n t s '  due p r o c e s s  rights.

By f o c u s i n g  on the D e p a r t m e n t ' s  level of a s s i s t a n c e  r a t h e r  t h a n  the 
p a r e n t ' s  c o n d u c t  in a t e r m i n a t i o n  he a r i n g ,  t h e  p a r e n t ' s  a t t o r n e y  
w i l l  h a v e  the o p p o r t u n i t y  to s h i f t  the f o c u s  a n d  d e l a y  t e r m i n a t i o n  
of p a r e n t a l  rig h t s  b a s e d  o n  t h e  b e s t  i n t e r e s t  of the child. 
A d d i t i o n a l  p r o c e e d i n g s  w o u l d  b e  n e c e s s a r y  w i t h  l i t i g a t i o n  o v e r  what 
s e r v i c e s  a r e  a p p r o p r i a t e ,  w h e t h e r  s u f f i c i e n t  a s s i s t a n c e  was 
p r o v i d e d  b y  the D i v i s i o n ,  w h e t h e r  t h e r e  w a s  s u b s t a n t i a l  
p a r t i c i p a t i o n  in the s e r v i c e s  or w h e t h e r  t h e r e  w a s  g o o d  c a u s e  not 
to p a r t i c i p a t e .  T h i s  c o u l d  r e s u l t  in d e l a y i n g  the t e r m i n a t i o n  of 
p a r e n t a l  r i g h t s  in c a s e s  w h e r e  t e r m i n a t i o n  is jus t i f i e d .

D e f i n i n g  " a s s i s t a n c e "  w o u l d  b e  e s s e n t i a l  s i n c e  it c o u l d  r a n g e  f r o m  
f a c i l i t a t i n g  a r e f e r r a l  b y  t e l e p h o n e  c o n t a c t  to  p e r s o n a l l y  
t r a n s p o r t i n g  b o t h  p a r e n t  a n d  c h i l d  to  c l a s s e s  o r  p s y c h i a t r i c  
c o u n s e l i n g .  F o r  ex a m p l e ,  t h e  c o u r t  c o u l d  r e q u i r e  t h e  D e p a r t m e n t  
to pay f o r  a n y  t r e a t m e n t  p r o g r a m s  i n - s t a t e  o r  o u t - o f - s t a t e  a n d  for 
a l l  c o u n s e l i n g .  T h e  D e p a r t m e n t ' s  f a i l u r e  to p a y  for a n y  or  all 
t r e a t m e n t  a n d  t r e a t m e n t  r e l a t e d  e x p e n s e s  c o u l d  r e s u l t  in r e m o v a l  
o f  t h e  p r e s u m p t i o n  th a t  t h e  p a r e n t s  b e h a v i o r  w i l l  c o n t i n u e  a n d  
t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  is j u s t i f i e d .

A d d i t i o n a l  d e l a y s  c o u l d  o c c u r  b y  h a v i n g  t h e  c o u r t  d e t e r m i n e  w h a t  
s e r v i c e s  a r e  a p p r o p r i a t e  for f a c i l i t a t i n g  r e u n i f i c a t i o n .  
F u r t h e r m o r e ,  the f i s c a l  i m p a c t  of t h i s  b i l l  is s i m i l a r  to c r e a t i n g  
a n e w  e n t i t l e m e n t  p r o g r a m .  W i t h o u t  an e n t i t l e m e n t  "type" f o r m u l a  
f u n d i n g  t h e r e  is no p r e d i c t a b i l i t y  in s e r v i c e  c o s t s  s i n c e  the c o u r t  
w i l l  d e t e r m i n e  the a p p r o p r i a t e  ser v i c e ,  n o t  t h e  D e p a r t m e n t .

P e r m a n e n t  s t a t u s  for s o m e  c h i l d r e n  c a n  b e  a c h i e v e d  o n l y  t h r o u g h  
t h e  t e r m i n a t i o n  of  t h e i r  p a r e n t s '  r i g h t s .  S t a t e  a n d  f e d e r a l  
s t a t u t e s  g i v e  the l egal r u l e s  a n d  s t r u c t u r e  to t h e  c o u r t s  a n d  t h e  
S t a t e  a g e n c y  to u s e  in d e c i d i n g  w h e n  t h e  t e r m i n a t i o n  o f  p a r e n t a l  
r i g h t s  c a n  b e  g r a n t e d .
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P o s i t i o n  P a p o r  
H o u s e  Hill 175 
P a g o  2

T h e r e  are m a n y  b a r r i e r s  to the p r o g r e s s i o n  of t e r m i n a t i o n  of 
p a r e n t a l  r i g h t s  tor a n y  c h i l d ' s  c a s e  in the S t a t e  of A l a s k a .  The 
s t a t u t e s  are rarely, if ever, the bar r i e r .  Ideal p r o g r e s s i o n  is 
d e p e n d e n t  on the S t a t e  a g e n c y ' s  c a p a b i l i t i e s ,  the c o m m u n i t y ' s  
t r e a t m e n t  resources, the s k i l l  of the S t a t e ' s  attor n e y ,  a n d  the 
w i s d o m  of the court.

S e c o n d l y ,  H o u s e  Hill No. 175 is in c o n f l i c t  w i t h  the I n d i a n  C h i l d  
W e l f a r e  Act. P u b l i c  L a w  95-608, 2 5 V S C  1912 S e c .102(f) p r o v i d e s  
t h a t :

"No t e r m i n a t i o n  of p a r e n t a l  ri g h t s  m a y  be 
o r d e r e d  in s u c h  p r o c e e d i n g  in the a b s e n c e  of 
a d e t e r m i n a t i o n ,  s u p p o r t e d  bv  e v i d e n c e  b e y o n d  
a r e a s o n a b l e  d o u b t , i n c l u d i n g  t e s t i m o n y  of 
q u a l i f i e d  e x p e r t  w i t n e s s e s ,  t h a t  the c o n t i n u e d  
c u s t o d y  of the c h i l d  by  the p a r e n t  or I n d i a n  
c u s t o d i a n  is l i k e l y  to r e s u l t  in s e r i o u s  
e m o t i o n a l  o r  p h y s i c a l  d a m a g e  to the c h i l d . "

T h e r e f o r e ,  a m e n d i n g  A S  4 7 . 8 0 . 0 8 0 ( c )  wi l l  n o t  e f f e c t  m a n y  
t e r m i n a t i o n  h e a r i n g s ,  b e c a u s e  f e d e r a l  l a w  wi l l  p r e - e m p t  t h e  s t a t e ' s  
l o w e r  b u r d e n  of p r o o f  standard,.

In an e f f o r t  to d e t e r m i n e -if t e r m i n a t i o n  of p a r e n t a l  r i g h t s  is in 
th e  b e s t  i n t e r e s t  o f  a child, t h e  D i v i s i o n  of F a m i l y  a n d  Y o u t h  
S e r v i c e s ,  t o g e t h e r  w i t h  t h e  D e p a r t m e n t  of  Law, is l a u n c h i n g  a n e w  
p r o g r a m ,  P e r m a n e n c y  for D e p e n d e n t  C h i l a r e n  ( P D C ) .

T h i s  p r o g r a m  w i l l  u s e  a t e a m  o f  h i g h l y  t r a i n e d  i n d i v i d u a l s  w h o  will 
p r o v i d e  s p e c i a l i z e d  l e g a l  a n d  s o c i a l  w o r k  exp e r t i s e ,  to i n c r e a s e  
t h e  S t a t e ' s  a b i l i t y  to e x p e d i t i o u s l y  h a n d l e  t e r m i n a t i o n  c a s e s  a n d  
t h e r e b y  p r o m o t e  e a r l y  p e r m a n e n t  p l a c e m e n t s  of c h i l d r e n  in s t a t e  
c u s t o d y .

T h i s  p r o g r a m  w i l l  b e g i n  J u l y  1, 1989, a n d  i n i t i a l l y  w i l l  be
i m p l e m e n t e d  in Nome, Bethel, Barr o w ,  F a i r b a n k s ,  Juneau, A n c h o r a g e ,  
a n d  K e t c h i k a n .  A  p r o g e s s  r e p o r t  r e g a r d i n g  t h i s  p r o g r a m  w i l l  b e  
i s s u e d  a f t e r  t h e  p r o j e c t  h a s  b e e n  in o p e r a t i o n  for o r e  year.

D E P A R T M E N T  P O S I T I O N

T h e  D e p a r t m e n t  c a n n o t  s u p p o r t  HB  175 b e c a u s e  it w o u l d  in e f f e c t  
p r o l o n g  t e r m i n a t i o n  h e a r i n g s  a n d  d e c i s i o n s ,  w h i c h  w o u l d  not b e  in 
t h e  b e s t  i n t e r e s t  of  the ch i l d .
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Following is an analysis of HB 175 with respect to its p r o b­
able legal effects.

Sec. 1 enacts a new policy statement that will be applicable 
throughout AS 25.23. This chapter deals with adoptions.
The best interests of the child are already important in 
adoption proceedings, but to the extent that a case is 
"close,” this policy secti n could tip the scales in favor 
of the best interests of the child compared to other consid­
erations such as the rights of the child's natural parents.

Sec. 2 amends a general policy statement that applies 
throughout AS 47. To the extent that a court considers a 
general intent statement when deciding specific cases under 
other sections of AS 47, clear changes in this general poli­
cy statement could affect some court decisions.

The changes on page 1, lines 24 - 25, appear to elevate the 
best interests of the child compared to the old language on 
those lines. However, the change on page 1, line 26, by 
using the phrase "when necessary," probably would allow a 
court to be as reluctant to remove the child from the home 
as it could have been under the old language. Therefore, I 
am uncertain whether the changes made in the section, on the 
whole, are clear enough to lead to any different results in 
children's proceedings.
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S e c . 3 est ablishe s a rebuttable pr es u m p t i o n  that w ou ld apply 
to proc e ed i ng s to terminate parental rights. The p r e s u m p­
tion w o u l d  be that the parental conduct that caused a child 
to be a dj u d i c a t e d  a child in need of aid is likely to c o n­
tinue without t e rminat io n of p arent al  rights if the parents 
have failed, w i t ho ut  go od  cause, to p ar ti cipate in services 
o f fe r ed  by the Depar tm en t of Health and Social Services to 
help them bec ome bet ter parents, or in equivale nt  services.

In Alaska, once a p r e s u m p t i o n  is established, the opposing 
par ty has the burden of proving that the n o n ex is t en c e of the 
pr e su m ed  fact is more probable than its existence. Rollins 
v. L i e b o l d , 512 P . 2d 937, 944.

Wi t h re spe ct to the pr esum pt io n de s cr ib e d in sec. 3 of the 
bill, the presumption, if established, wo ul d  shift to the 
pa re nt s the burden of pro v in g  that the parental misconduc t 
is not likely to conti nue even though they failed to p a r t i c­
ipate in re h ab i li t at iv e  services. Without the presumption, 
the b u r d e n  w o u l d  be on the depar tm en t to show that the p a r­
ental mi sc o n d u c t  was likely to continue. With the p r e s u m p­
tion, the departm en t can shift that burd e n  of proof to the 
parents by c on c en t r a t i n g  on showing by clear and convi nc in g 
ev i de n ce  that they failed to p a rt i ci p at e  in rehab il it ative 
services. Regardless of the p re su m p t i o n  and other evidence, 
however, the court w o u l d  still n e e d  to find by clear and 
c on v in c i n g  ev id ence that the ch il d was a child in ne e d  of 
aid as a result of parental conduct.

Given these consi derations, the pro b ab l e effect of this 
change in st atutory language w o u l d  be to indicate to the 
courts and to the par en t s a legislative intent that the 
failure to use re h ab il i ta t iv e  services by the par e nt s is to 
be gi v en  great weight. The cou rt s and parents mi gh t already 
be g i vi n g these services this ki nd  of importance, bu t these 
st at u to r y changes w o u l d  ensure it.

S e c . 4 amends another gene r a l p o l i c y  statement. This  s t a t e­
ment occurs in co n ne c t i o n  wi t h  a specific ch apter of AS 47, 
the c h a p t e r  r e q u ir i ng  certain  pe rs on s to report cases of 
su sp e ct e d child abuse. The cha ng e on lines 8 - 9  indicates 
a le gi slative intent that p r e s e r v a t i o n  of fami ly  life is 
im porta nt  only to the ext en t that it is in the best i n t e r­
ests of the child. W h i l e  this ch anges the emphasis of the 
p ol i cy  statement, it is impossible to predict w h e t h e r  this 
change w i l l  affect the outcome of actual cases.
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Let mu note as one final comment that the provi si ons of thin 
bill and ita a me nd me nts do not n e c e s s a r i l y  apply to cases 
Involving Indian or Nativ e children. Th os e cuses are g o v­
erned by the ICWA, a federal law. W h e r e  ita provi si o ns  are 
more strict, they supersede state law.

I hope this d is cussion is helpful to you. Please let me 
kno w if 1 can be of furthe r assistance.

TL :gc 
WK G7 /0 99
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TO: Representative Johnny Ellis

ATTN: Jim Nordlund

FROM: Patricia Young

Legislative Analyst

RE: Involuntary Termination of Parental Rights--An Overview

Research Request 89.089

You asked this agency to provide an overview of approaches taken by other 

states with respect to the involuntary termination of parental rights. You 

wishe d particularly to know of states with criteria for involuntary ter mi na­
tion which varies from the norm.

General Background

The U.S. Supreme Court held in Santosky v. Kramer (1982) that the minimum 

standard o f  proof required in termination of parental rights cases is clear 

and co nv incing evidence of parental unfitness or inadequacy. In addition, 

the p et it io ne r must also prove that termination of the parent's rights would 

be in the best interest of the child. Traditionally, parents are held to have 

a fundamental, common law right to the custody of their children. Because of

the serious penalty that termination represents, this demanding standard of

p r o o f  has b e e n  d e e m e d  n e c e s s a r y ,  and c o u r t s  have, in g e n e r a l ,  been 

c o n s e r v at i ve  about terminating parental rights.

The rights and preferences of the parent must be weighed along with the needs 

o f  the c M T d  and a balance struck. What best serves a child's interests 

rarel y lentft Itself to a simple formula; however, clearly defined grounds for 

termi na tio n provide needed guidance to courts and improve a child's chances 

for a p er ma nen t home. The mo bi l it y  of Individuals coupled with  the dramatic 

in crease in out- of -w edl oc k births suggests that the best interests of children 

wo u ld  be best served by un if ormity among states 1n their laws on the subjects 

o f  t e r m i na t in g  of parental rights, notice of termination, visitation, custody, 

and w i th h o l d i n g  of consent to adoption. To this end, the National Conference

^In cases involving Indian children, a state must make its findings 

beyond a reasonable doubt [25 USC 1912(f)(Supp V 1981)].
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of Commissioners on Uniform State Laws are in the process of drafting the

"Uniform Putative and Unknown Fathers Act" (Attachment A).

Mark Hardin, d ir ector of the Foster Care Project, National Legal Resource 

Center for Child Advocacy and Protection, made pertinent, specific suggestions 
concerning termination proceedings in a letter to Myra Munson, Commissioner, 

Alaska D ep artment of Health 2;:u Social Services (Attachment B). According to 

Mr. Hardin, there are cases 1n which somewhat less stringent standards of

su bstantive grounds for termination or notice are justified. Mr. Hardin

p a r t i c u l a r l y  recommends the following special cases which apply only to

infants 18 months of  age or less and require a showing that adoption is in the 
child's best interest:

failure of an unmarried father to provide reasonable child support 

within his ability to pay, or the failure to regularly visit the child 
whe n able to do so;

d is in te re st in the child during the pregnancy of the mother; and

co nc eption as the result of rape or incest committed by the biological 

father.

Ov er vi ew  o f  Grounds for Te rm in at io n of Parental Rights

At ta ch me nt C contains three overviews of various aspects of the termination 

i s su e s.  E x t e n s i v e  references to court decisions in various states are 

included. Most states provide for termination of parental rights on grounds 

of moral unfitness, serious and continuing neglect, or abandonment. Serious 

physical, sexual, or mental abuse of the child ranks among the highest grounds 

for termination. Mental illness, and drug or alcohol abuse are frequently 

grounds for termination. However, diagnosis per se does not constitute 

grounds. Te rmination gener al ly  requires a showing that the parent is unable 

to provide proper care for the child and that the inability is likely to 

continue for the foreseeable future. In most states, conviction of certain 

types of felonies or extended imprisonment constitute grounds for termination; 

however, i nc arceration per se does not constitute sufficient grounds. In some 

states, parental rights m a y  be terminated if the child has been removed from 

the home for a certain length of time and there is little likelihood of 

returning hose withi n the foreseeable future. Some states provide for te r mi­

nation if t(i« parent is unable or unwilling to make adjustments or p re pa ra­

tions n e ce ss ar y for the return of  the child.
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I h a v e  a l s o  a t t a c h e d  i n f o r m a t i o n  from a National Conference of State 

L e g i s l a t u r e s  (NCSL) survey of child welfare statutes and implementation 

patterns compiled in 1986 (Attachment D). Attachment E is a copy of the

National Council of Juvenile Court Judges' "Model Statute for Termination of 
Parental Rights."

Recent Notable Variations in Termination Proceedings

Alaska is the only state which provides for termination of parental rights 

gained as the result of sexual assault or sexual abuse of a minor. Indiana, 

N e w York, and Wisconsin statutes provide that notice to putative fathers is 

n ot  r e q u i r e d  in c a s e s  of te rmination of parental rights when rape is

involved. Minnesota, like many states, allows for termination of parental 

rights if the parent is found to be morally unfit. Nevada has recently

added "failure of parental adjustment," or the inability or unwillingness of a 

parent within a reasonable time to correct conditions or conduct which led to 

the removal of the child to the list of grounds for termination of parental 

rights. Louisiana has enacted legislation which provides for the invol un­

tary termination of rights of a parent convicted of a felony under certain 

c i r c u m s t a n c e s .  (See Attachment F for Minnesota, Nevada, and L o u’- na 
statutes.)

In addition to these statutory changes, the following rulings are of note:

The Arkansas Supreme Court, relying on the U.S. Supreme Court's opinion 

in Lehr v. Robertson (1983), has ^uled that a putative father who is

ignorant of the existence of his child does not have to be given notice

of an action to adopt the child.

Acknowledging both a parent's lack of fitness as a parent and the close 

relationship between that parent and the children, the Montana Supreme 

Court has held that although parental rights be terminated, contact be 
maintained.

A  County Superior Court in New Jersey has held that a father's 30 year 

incarceration for murder of his wife is sufficient to terminate his 

parental rights. The court notes that although prior case law has 

established the principle that conviction per se should not be grounds 

for termination, the father's imprisonment is the consequence of his 

voluntary act, and he has thereby deprived his child of the regular and 

expected parental functions of care and support.

The U.S. Supreme court has recently upheld the California Civil Code

which authorizes termination of parental rights in cases where the 

parent has been convicted of a felony, the nature of which proves the 

unfitness of the parent.

I hope that this information is useful to you. If you have further questions, 

please c a l l .

Attachments
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The Hon orable Pe te r  Goll 
C o - C h a i r m a n  of  the House 

J u d i c i a r y  C o m m i t t e e  
P.O. Box V 
Juneau, A K  99811

D e a r  R e p r e s en t at i ve s  Gruenber g and Goll:

The f o l l ow in g  are our concerns r e g a r d i n g  sect io n 3 of 
the committee s u bs ti t ut e  for House Bill No. .175. We ap o lo g i z e  
for not  m a k i n g  our comments sooner.

/'/; ::i

1. Se ct i on  3 amends the wr on g statute. Sect io n 3 of______________ ne ________
CSH B 175 pro poses to amend AS A 7 . 10.080(f) by r e q u i r in g the court 
to m a k e  ce rt a in  findings at review hearings. The court is a l­
ready re q ui r ed  to m a k e  similar findings at r e v i e w  hearin gs  p u r s u­
ant to AS 47.10.083. It w o u l d  be confusing and u n n e c e s s a r y  for 
two separate sta tu te s to requir e such findings. There fore, if 
the language in secti on  3 mu s t  be somewhere, it shou ld  be p a r t  of 
A S  47.10.083, not AS  47.10.080.

2. S e c t i o n  3 is r e d u n d a n t . The two findings r e q u i re d  
in se ct i on  3 of CSHB 175 are already e ss en t ia l ly  r e q ui re d  u n d e r  
A S  47.10.083. T he  first court finding r e q u i r e d  b y  section 3 is 
w h e t h e r  or n ot  "the child is able to be r e t ur n ed  to the c h i l d’s 
ho m e . "  AS 47. 10. 03 3( 6) requires the court to e s t a b l i s h  "when 
r e t u r n  of the ch i ld  can be expected," w h i c h  presumes  that the 
c hi l d is not able to be r e tu rn ed at this time. The second court 
f i n d in g  re qu i re d by section 3 is whether or not "the de p ar tm e nt  
has ma de  r ea s on a b l e  efforts to avoid removal of the child or to 
fa cil i ta t e the return of the child to the child's h ome. " Th i s is 
a d d r e s s e d  al ready in AS 47.10.083(2) and (5) by r e q u i r i n g  the 
co urt to e s ta bl i sh  "what services have be e n  pro vi d ed  to or  o f­
fered to the parents to facilit ate reunion" and "wheth er  a d d i­
tional services are nee de d to facilitate the re turn of the ch ild
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to the child's  parents." Furthermore, the " r ea s o n a b l e  efforts" 
finding is already required Lo be m a d e  at the initial custody 
he aring p u r s ua n t to Child in Need of Aid Rule 10(c), so there is 
no need to re e st ab li sh this finding at the annual r e v i e w  hearing.

3. Section 3 will not aid federal r e i m b u r s e m e n t s . We 
assume the intent of section 3 of CSIIB 175 is to e n su r e that the 
cou rt make certain findings requ ired by the federal government 
under Title IV-E of the Social S e c u ri t y Act b e fo r e it will r e i m­
burse the state for foster care pla ce ments.  Se ct ion 3 is not 
ne ce ss ar y be ca us e the findings r e q u i r e d  for federal r e im b u r s e­
ments are actively sought by the a s s i s t a n t  at t or n ey s  general lit­
igating child in ne ed  of aid cases, and, as st at ed  in paragraph 
2, these findin gs  are req u i re d alr e ad y in ano t he r  statute and a 
court rule.

For the above reasons, we r e c o m m e n d  that section 3 be 
delete d fr o m CSHB 175. Please call if yo u  have any questions.

Sincerely,

D O U G L A S  B. B A I L Y
A TT OR NE Y C E N E R A L

//Tan A. R u t h e r d a l e  
/ / A s sistant A t t o r n e y  G e n e r a l

J A R : e b c

cc: R o b e r t  Evans, L e g i s l a t i v e  L i a i s o n
A r t h u r  H. P e t e r s o n ,  A s s i s t a n t  A t t o r n e y  G e n e r a l
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A p r i l  17, 1909

Mr. H a y d e n  K a d e n  
L e g i s l a t i v e  A s s i s t a n t  
R e p r e s e n t a t i v e  P e t e r  G o l l  
P.O. B o x  V  
.Juneau, A l a s k a  99811

D u r i n g  H o u s e  H E S S  h e a r i n g s  r e g a r d i n g  H B  175, q u e s t i o n s  w e r e  
r a i s e d  r e g a r d i n g  t h e  c o s t  of i m p l e m e n t i n g  the c h a n g e  i n  s t a t u t e  
w h i c h  w o u l d  i n c l u d e  m e n t a l  i n j u r y  w i t h i n  t h e  d e f i n i t i o n  o f  c h i l d  
ab u s e .  R e p r e s e n t a t i v e s  o f  t h e  D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  
S e r v i c e s  t e s t i f i e d  t h a t  t h e s e  i m p l e m e n t a t i o n  c o s t s  w o u l d  be 
n e g l i g i b l e .  T h e  a t t a c h e d  l e t t e r  f r o m  R e g i o n  X i n d i c a t e s  t h a t  
o t h e r  s t a t e s  h a v e  e x p e r i e n c e d  t h i s  s a m e  result.

Also, p l e a s e  n o t e  t h a t  the l e t t e r  r e a f f i r m s  t h a t  A l a s k a ' s  
s p e c i a l  waiver, w h i c h  a l l o w s  the s t a t e  to r e c e i v e  f e d e r a l  c h i l d  
a b u s e  a n d  n e g l e c t  f u n d s  e v e n  t h o u g h  the s t a t e  has not i n c l u d e d  
m e n t a l  i n j u r y  w i t h i n  it ' s  c h i l d  a b u s e  laws, e x p i r e s  t h i s  year. 
T h e  r e s u l t  of t h e  l o s s  of  t h i s  w a i v e r  w i l l  m e a n  t h e  loss of 
a p p r o x i m a t e l y  $ 1 0 0 , 0 0 0  in f e d e r a l  funds.

- S i n c e r e l y

L e g i s l a t i v e  L i a i s o n

J L : n b

a t t a c h m e n t

O6-F30LH
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D E P A R T M E N T  O F  H E A L T H  U H U M A N  S E R V I C E S

0  lie* 01 H u m i r  

Dpvtlopmartt Servian

to o lo n  X

W ____
2201 a ix in  A ven ue 

S k a lt l t .  WA 99121

A p r i l  11/ 1989

Y v o n n s  c h x a a ,  D i r e c t o r  

D i v i s i o n  o f  F a m i l y  and Y o u t h  s a r v i c e e  

D e p a r t m e n t  of H e a l t h  and S o c i a l  s e r v i c e s  

V. O.  BOX B - O S

J u n e a u ,  A l a s k a  99811-0630

Dea r  Y v o n n e :

t w a s  v a r y  p l e a s e d  to l e a r n  that the L e g i e i e t j r e  is c o n s l d o r i n g  i s o l a t i o n  

v h l c h  w o u l d  add t h a  c a t e g o r y  of ' m e n t a l  i n j u r y *  to A l a s k a ' s  s t a t u t o r y  

d e f i n i t i o n  of c h i l d  a b u s e  a n d  n a g l e c t .  A d d i n g  thi s  c a t e g o r y  or ctilld abu s e  

v o u l d  orir.g A l a a k a  Int o  c o m p l i a n c e  w i t h  t h a  C h i l d  A B u s e  P r e v e n t i o n  and 

T r e a t m e n t  A c t  ( T i t l e  I of P u b l i c  L a w  100-294) a n d  w o u l d  e n a b l e  thie s t a t e  to 

c o n t i n u e  r e c e i v i n g  f e d e r a l  f u n d s  a u t h o r i z e d  u n d e r  t h i s  Act.

A a  y o u  know, the s t a t e  of A l a a k a  ia o u r r a n t l y  not in c o m p l i a n c e  W i t h  the 

p « d e r a l  s t a t u t e  b e c a u s e  the iss u e  o f  ' m e n t a l  i n j u r y *  to c h i l d r e n  l a  not 

a d d r e s s e d  i n  y o u r  C h i l d  p r o t e c t i o n  law. O r d i n a r i l y  thia w o u l d  m a k e  the S t a t e  

i n e l i g i b l e  for r e c e i p t  of F e d e r a l  c h i l d  a b u s e  a n d  neglect, fun d s  ( b o t h  the 

b a e i c  a t a t w  g r a n t  an d C h i l d r e n ' s  J u e t l c e  A c t  f u nde ).  The /State haa c o n t i n u e d  

to r e c e i v e  those f u n d s  u n d e r  a S p e c i a l  w a i v e r  e n a c t e d  by C o n g r e a ^ .  T h i s  

w a i v e r ,  h o w e v e r ,  la due to e x p i r e  at the end of tha fieoal year.

Hoot S t a t e s  h a v e  i n c l u d e d  ' n e n t a l  i n j u r y *  in t h o l r  d e f i n i t i o n  of o b l l d  a b u s e  

end n e g l e c t  end h a v e  f o u n d  t h e  f i s c a l  i m p a c t  t o  be n e g l i g i b l e ,  d e s i d e s  

A l a a k a ,  o n l y  t w o  o t h e r  S t a t a e  d o  not I n c l u d e  " r e n t a l  injury' in i h e i r  

a t a t u t o r y  d e f i n i t i o n s  of c h i l d  a b u s e  a n d  n e g l e c t .  O f  the thr e e  O t h e r  S t a t e s  

in R e g i o n  X, W a s h i n g t o n  and I d a h o  h a v e  h a d  ao f e w  c h i l d  a b u s e  a n d  n e g l e c t  

c a s e s  fall s o l e l y  int o  the ' m e n t a l  in j u r y *  c a t e g o r y  that t h e y  d o p ' t  e v e n  

m a i n t a i n  s p e c i f i c  s t a t i s t i c s  on t h e a e  t y p e s  of c a s e s .  O f f i c i a l s  f r o m  b o t h  

S t a t e a  r e p o r t  t b a c  ad d i n g  ' m e n t a l  i n jury* to t h e i r  c h i l d  p r o t e c t i o n  s t a t u t e s  

has h a d  no m e a s u r a b l e  e f f e c t  o n  s t a t e  c a s e l o a d s .  T h e  S t a t e  of O r e g o n  d o e s  

t r a c k  c a s e s  f a l l i n g  w i t h i n  t h a  o a t e g o c y  of ' m e n t a l  i n j u r y . *  S t a t i s t i c s  f r o m  

1 K 0 O i n d i c a t e  llial < .74 « f  1 5 , 7 0 8  o s e a s  of docr.menfert child d b u o t  end n e g l e c t  

w e r e  c a t e g o r i z e d  aa o a n e o  of ' m e n t a l  I n j u r y ' ,  s y  c o m p a r i s o n ,  3 0 / 6 1  w e r e  

c l a s s i f i e d  aa s e x u a l  abuee, 24,3* as p h y s i c a l  a b u s e  a n d  38.34 aa; n e g l e c t .  

O f f i c i a l s  i n d i c a t e  t hia t r e n d  t o w a r d  s m a l l  n u m b e r s  o f  cases of u e n t a l  i n j u r y  

c o n t l n u o s .  j

A l a s k a ' s  u s e  of F e d e r a l  c h i l d  e b u s s  a n d  n e g l e c t  runds haa bee n  eotemplary.

Loca of t h e s e  fund/: w o u l d  be d e t r i m e n t a l  to y o u r  e f f o r t s  ained at preventing 

a n d  t r e a t i n g  t h i a  n e r i o u e  p r o b l e m .  S i n c e  A l a s k a ' s  sp e c i a l  v a l v a r  e x p i r e s  t h i a  

year, I a m  h o p e f u l  t hat the L e g i s l a t u r e  w i l l  act f a v o r a b l y  to bring Alaska in 

c o m p l i a n c e  W i t h  tho p u b l i c  L a w  10 0 - 2 9 4  b y  a d d i n g  ' m e n t a l  injury', to Che 

S t a t e ' S  a c a c u t o r y  d e f i n i t i o n  of o h i l d  a b u s e  a n d  n a g l a c t .

S l n o e r e l y  y o u r s

R i c h a r d  H c c o n n e l l ,  chief 

c h i l d r e n ' s  B u r e a u
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conn proK’niifW ' (hr ina«1r<|«fjtr fnmlmK nl tribal r o u c t *  jm l Indun child 
H fllarr i r m i i ' i  firnwrarm. die irfjtn trn i id thildfcn m a ien»r j i  ihr < lu iie l 
or p r o p r r iv . ol ih r Indun inhr. and ihr ip rcu l iiandtrds applicable 10 Indian 
children luted onb »n ihnr racial background.^

Ttrm iru lion  ol Parental Rights

§9.16 Term inalion ol Parental Rights
Termination of parental rtghu action! are brought to secure permanent 

Homn lor ihildren who are unable to return home. A termination of parental 
nght! completely icven Ihe parent's nght 1 0  vim or communicate with the 
child and 1 0  receive information aboui ihe child. In moit junidictiom, u alto 
abrogaie! the dulv 1 0  luppon the child. Termination free! the child for adop­
tion bv removing thr parent ! nght to conient to an adoption. Termination 
alio cloiei olf further litigation contenting the ctutodv of the child.

.Although lermmation proceeding! varv bv jumdicuon. ail iiatei require 
leparatr heanng! baled on a rpectal petition or motion. When contested, 
termination action! lhould be full advrnarv heanng!

The child ! nght to coumel in lerminauon proceeding! ia not univenallv 
recogttucd. Some itaies have itatutortlv created a nght to coumel for the child 
in lerminauon proceeding!,110 and model acu on termination luppon a nght 
to coumel for both the child and the parent! f t  Some state couni have alio 
found a conititunona! bam for thr required appointment of coumel for chul- 
drrn in lerminauon acuom I*1 The Supreme Coun hai not ruled on thti 
quntion bui. in a lomewhat analogoui muation. held ihat a child facing 
removal from a long-term foner home may not alvavi be enutied 1 0  separate 
counsel315

Appointment of counsel for indigent parents 11 provided for in most nates

•s* Schw eiirrr. Thr Indian CkiU  ll'dfar t  trl and CXddrrn 1 HigAti. 2 Legal Response: 
C hild Advocacv and Protection 2 ijune-julv 1979). bui ir e  American Indian Lavrvrr 
Training Program  In c. In d u n  Child Welfare A n  o f 1978 " A  Law for O u r  Children ‘ 
119791

* *  Mlvnicc. Pnu-.unna a Trm m uion  of P srm u l H ifku  C ur. in Foster Children in ihe 
C o u n t 194 i l l  H ardin  ed 1983)

W  r ( . I n  r t  C h ild  X . 617 P ?d  1078 IW vo I960) lierm inauon o ve n u m ed  where 
coum el not appointed for child though such appointment mandated bv itauuel.

t "  See r  g , V BA/Inst of Jud Admin. Fuu l Juvenile Ju iu c c  Standards C om o u iiio n  
S u n d a rd i Relating 10 Abuve and Neglect. Standard 8 3 11981)

u s W  t  ( ,  I n r /  T A IH . 613 P2d 468 lO ila  I960) ueparaie counsel foe child required 
,n all future lerm inauon caiei unce lerminauon proceeding! bv iheir nature c m  i f  
p otem ul com hcti between parent and diddi

• "  Cmiih v O rganisation o f F n u r r  fim ilie i foe Equaluv I t  Reform . 432 L’S  816 
1 19771

bv tia iu ie  •')* A ccin in iu u iin a l right to r n u n ir l.  Iiu w r v rr . t lu c i nut .ip p e a r in  
exist hi all u s e !  Ih e  S u p re m e  l.im rt . in  fauur/r 1 O rfm n m titi nf V* n i t  V m u n  
u a ie d  lhai the n g h i lu  it iu n v rl lu r indigent p a re n t! sh o u ld  he ind ivid ually  
d eterm in ed  in  each le rm in a u o n  case -'t' Am ong ih e la cio rv a cuurt sh o u ld  
co n sid e r in d ecid in g  on an indigent parent 1  need  lo r the a ssistan ce o l a p p o in t­
ed  c o u m e l a re  the d e g re e  nl co m plexity o f the ra te  and the p o iv ib ilu v ol 
crim in a l liability o l the p aren l.

T h e  S u p rem e C u urt h eld  in Smttaikv i- AVamrrthat ih e  t ia ie  v c o n ililu u o n a l 
m inim u m  b u rd e n  ol p ro o f in a le rm in a u o n  ot p aren tal n g h is  ease 11 ih a i of 
c le a r and co n vin cin g e v i d e n c e . T h e  C o u n  re a so n e d  d m  a h igh e r sta n d ard  
o f  p ro o f than p re p o n d e ra n ce  o f  the evid en ce is re q u ire d  b ecau se ul the heavv 
p enalty that le rm in a u o n  re p re se n t!—ih e  total leg a l d e stru ctio n  ol the p are n t- 
ch ild  relation ship. In  tom e states, the cle a r and co n vin cin g  evid en ce re q u ir e ­
m ent not o n ly go vern s ih e  tn a l court ju d g e  in term in a tio n  p ro ce e d in g s b u i also 
d em an d s add itional scru tiny o f  the evidence bv a p p ellate c o u n t .* 1* E v e n  in 
th ese s u te s , h o w ever, a p p ellate co u rts contin ue to  d e le r  to tn a l court d e te rm i­
natio n s o f fact which are b ased  u p o n  the d e m e a n o r o f  w itnesses. It has also 
b ee n  held that a presu m p tion  w hich shifts the b u rd e n  o f  p r o o f  on to  the p aren ts 
violates the req u irem en t o f p ro o f bv clea r and co n vin cin g  e v id e n c e .'19

I f  a  Date d ivid e s its le rm in a u o n  o fp -n e n ta l n g h u  p ro ce e d in g s into a d ju d ica ­
to ry  and d isp o s iu o ru i h e a rin g s, u n d e r S a n ru lj  th e d e a r  a n d  co n vin cin g e v i­
d e n ce  standard p ro b ab ly need  a p p ly  o n lv to th e fa ct-fin d in g tia g e  o f  the
proceed ing!.770

T h e  p olicy issues su rro u n d in g  the ra u o n a lc  a n d  g ro u n d s fo r te rm in a tio n  are 
q u ite  co m p le x , and n a t e i h ave dealt w ith these issues ut a variety o f  wavs. E v en  
Ih e d ifferent p ro p o se d  m o d e l a c u  a rriv e  at no c le a r co n se n su s on the g ro u n d s 
fo r te rm in a tio n .'!!  H o w e v e r, to m e general g u id e lin e i a re  p o it ib le  in a p ­
p ro a c h in g  ih e  le rm in a u o n  case. T o e  first in q u iry re g a rd in g  ih e  a p p ro p n a tc - 
n c is  o f  term m a u o n  ih o u ld  b e w h eth er the ch ild  ton or 1 koubl tu ntumrd 10 ifir 
pam l imAin a rmonatU nmt T h e re  a re  five co m m o n  in d icato rs that th e ch ild

1,4 Hev-eti. D tfn d tn f t  Trrmnanon o f P a rm u l tfgAu C u t.  in Fo u e r Children in the 
Courts 234 (M. Hardin ed 1983).

>'< 432 L’S 18 (19811.
" •  Hewett. ia»ra note 230. at 234-36.
I "  Sanlotkv v Kramer. 433 U S 745 11982).
111 See M. H anues leM. H a r . Cltar and Comnntwd Em dtoa m Trrm nuion 0/  PamtaJ  ■’ igAu Cun. T i t  Import of So u Smmtt. 3 Legal Response. C hild Advocacv and

.-rotfcuon I I  tW in/Sp 19831.
»»  Washington Countv Dept o f Soctal Serv v Clark. 296 Md 190 tb l 42d 1077 

(1983) (lU iute which pteiumed ihat irntunaucn waa uv the best imereti ol child 
becam e chdd had been in fo n c r care foe iwo vran  lound unconiuiuuonali

rs* T h e New F o r i  term uuuon tutuie at u iu e d id  bifurcate the lerm inauon proceed­
ing!. and ihe Saruoskv decision dearly applied onlv io  ihe ad|udxauun i e r  VI H anu es 
I t  M. Hardin, m p n  note 218

a i  Foe a com panion of the vanoua model acu see Al H a r o m t P  r a t t a n . T m n n -  
non of ParmirJ  RtgkU..( S ntm on tn d  Comtmmtm of Cnond i for V.w 1 /iw L liU lA B  A 19V 1 i

Vn-A 7 ,

U i t T f T : ,
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usually ranmti «jirlv return Inline extreme parental (Jisiiiicretl. failure ul a 
parent lu reined* llie iimdiiiuni whith caused ihe separation. extreme ur 
repealed neglect and ahuie. parental incapacity 1 0 rare lor ihe child, and 
extreme detrriununii uf ihe parem-ihild relaliomhip Hie lecond mquirv n 
u-AerArr te rm ina l ion u m tht -Ai/rf't den in i f r n u  Because lerminaiion ends all 
parent-child coniaci. 11 is imponani lo consider whether termination will lead 
lo a more secure and appropriate home lor the child

59.17 —Extreme Parental Diiintereit
Termination nu* be based on the parent's extreme disinterest in or lack of 

commitment lo the child In these cases n appears lilel* that the child will not 
be permitted to return home because the parent has demonstrated an unwill. 
mjness to tale responsibility for the child.

Traditional!*, termination b* reason of lack of parental intereit and concern 
for the child has been panted onl* in the e»em of abandonment. This restnc- 
tt*e legal approach focuses on the intern of the natural parents to gi*e up their 
nghr lo the child. In tu extreme expression this has required an almost total 
lack of desire to retain parental rights *** Like the traditional propen* law 
concept of abandonment of chattel, this approach stresses the parent s ngdu 
to the child. Couns using this analysis ma* refuse to terminate based upon 
abandonment if there has been minimal contact between parent and child, or 
if the parent exhibits a desire to maintain contact.

With increased recognition of the importance of permanencv to the child, 
man* count and legislatures ha*e taken a broader new of abandonment. The 
abandonment concept has been expanded in several wavs. First, some count 
have interpreted an intent to abandon a child as an intent to refrain front 
accepung full responsibility as a parent, rather than an intent to give up all 
nghu to the child.*** Second, others ha*e inferred intent to abandon b* analyz­
ing the parent's acuons in light of what could reascublv be expected of the 
parent in the circumstances.™ Still other count have defined abandonment 
according to affirmative conauct. not intent.-*JS Finally, some legislatures have

^  In  rrD A H . 390 So ’2d  379 iFla Dist C l App 19801 (parent s behavior must indicate 
a setUed purpose permanent!* io  forego parental n g h u  and thirl parental responsibili­ties!

™  In  r t  B u m s. 474 Pa 613. 379 A2d 333 11977) iparenial d ul* includes acuve 
pertoemir.ee o f love, protection, guidance, and lu p po n  o f child and includes continu­
ing interest in and genuine elfo n  to maintain cunuci with ihe chitdl.

t »  In  r t  Adoption o f David C . 479 Pa I. 387 A2d 804 iI9 7 8 i (abandonment found 
•h en . over a period ul eight tears a lather vinted his son onl* once, tailed lo  pa* lu p p o n . and onl* sporadiealli leni cards o r gsftii 

•■*» In  re Rose L in n  C . 57 Cal App 3d 406. 129 C al Rptr 338 119761 (desiring and 
demanding return of children not lu b m iutes for d np laiin g the emotional control or 
rapabilm  io care for ihem  that would hate resulted in ibetr resum i. In  -* Vanessa F. 
"6 Mtsc 3 d 6 l7 . J 5 I  M S 2 d  337 iSur C t 19741 -parents abanooned child that the* had laticd to m il  lo r l» o  - r a m

V

reiettcd (lie abandonment inntr|ii t-nttrrli in luinr ut m t-saiiinuiiiui <<l 
parental lieliaimr showing lask nl p.iiefli.il initierlt ur luiniiiii'iiein ■

lit light nl these mule liberal ipprnathn in the ahaiinniiiiiein . .niiipi 
several nprt nl fsulentr mat hr petltnrnt in <111111111111118 nhtilter m n-rmi 
nate parental rights, inrluilnig

I The parent lailt to itsit nr tiimmnmcair with the thiltl I his is espr
cullv persuasive when ihe sgenrv hai encouraged iistu ur made *utli 
*isni possible"*

2. The parent male* a tlatemeni showing lack uf interest in the tlnlti ur a 
willingness to relinquisis ihe child

3. The parent exhibits a pattens ol needlesslv leaving ihr child wuh others 
for prolonged penods. deipne the fact that the parent 11 capable of 
canng for the child***

4. The parent fails to tale affirmative steps to secure the return of the child 
from foster care '*> Of particular micrctt here are both the degree of the 
parent 1 cooperation with ihe agency and the parent's prugress toward 
removal of the bamers 10  return of the child*51

5. The parent, despite abilitv to pav. fails to provide support for ihe child 
when required 1 0  do so *>* Failure to pav support is Tarelv the tole

”• Set. n . In  #v Adoption of I L C . 492 Pa 507. 424 A2d 1306 419811 ifailure 10 

d em oru in ie an inieren in die child for longer iban six month isa iu io n  penod sulfi- 
ciem ground! for lermmauonl.

r*’  In rrjein ca  B. 121 S H  291. 429 A2d 3 2 0 11981) (ibandonm em  eilsb ln h ed  whrn 
natural mother made no attempt 10 communicate wnh bee daughter for iwo le a n . e<cn 
though ihe* In ed near one another! Bui u t  In  r t  Snvder. 418 \ E 2 d  1171 1 Ind Ct App 
1981) iicrminanon denied because mother vuued children when agcnci allowed and 
bought them clothes and gd ui.

rt* In  erManlvn H . 106 Wise 2 d 9 7 2 ,4 3 6  ,V Y S 2 d 8 l4  tFam  C l 19811 im oihrr 1 lailure 
to maintain to m a n  with child, even though agenev provided her funds iu  do to 
■upponcd lerminauon decutom 

•n  In  <r Levi. 131 Ca 3 4 8 .2 0 6 S E 2 d  82 11974) tierm inaiion w a m m e d  where, dunng 
the f in i 18 months o f the ttuJd's life, mother had had die child less lhan une monin 
and. on each o ccitio n of custodv. had casuaJIv leli the child in ihe hands ol strangeni 

•'*> In  rv Jennifer S ". 69 Misc 2d 951. 333 NV52d 79 iS u r C l 1972) laoandonmem 
found where, dunng five and one-half v e in  o f child's life, the naturaJ mother never 
made anv effort to contact o r m il  the child oe agenev. m-ide onlv one lu tem em  
indicating her desire for ihe child's return, and never perform ed anv act that would 
ensure ihe child's resumi

Appeal o f Maricopa Countv Ju tcm ie Action S 'o JS -4 2 8 3 . 135 Anc 598 n53 P-’A 
55 119821 im oiher 1 refusal 10 cooperate in anv wxv with m iruficauon plan justified 
lerminauon on grounds of abandonment!.

(rt McCowen 1 S u ie . 538 SW 2d 561 iT e x  Civ App 1977) Iterm uuiion granied when 
parent m a d en o ello n  10 pav tuppon despite financial capability 1: In  trbchutt Lhild ren  
n05 S\V2d 201 1M0 C l App 19801 uerminanoo granted because 01 m uiher 1 lailure 10 
pav support despite fmancul abilus lacs o f aiienuvenest 10  lamtls m a u en  and lailuie lo e ie m ie h c rv s iiia iio n p n iile te x i See also Mlvmee. P m e n iin in  rrm in a iu m  m I ’a im u i 
(figsrt Cau  in Foster Children in the C o u n s 205 IM. lla rd in  ed 10831
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jusiilirsnnn lor irrmmiiion. npccull* where ihr parrni hid some |U«l 
rrlalinoihip with ihr thitcl-'**

Two ipecial caici involving parcnial ilinnirrrii and lack ol concern require 
ipeeiil sitcnnun Ihe l i n t  i» ihe abanUnnrd  infani Some titles have recog- 
mred and rncied lo ihn phenomenon bv ihorirning ihe lime period nrtetiarv 
before a lerrnininon pennon can be filed.

Hie second ivpe nf case raises the question whether a parent tan abandon 
a child before it is bom Stain mav deal with this bv legislating grounds to 
terminate the parental nghu of a father who abandons the mother dunng 
pregnane* ,M Cuuni alio have found abandonment in prrgnancv based upon 
either repeated denials of paternit v and failure to show concern for the welfare 
of mother or child*1* or statements of diiinterdt and intention to give up the 
child at birth ,M The Supreme Court also has suggested that termination of 
the parental rights of unwed fathers of newborn infants might be pes muted on 
(he basts of abandonment when the father does not take affirmative slept to 
acknowledge paternity 1,1

§9.18 —Parent's Failure to Remedy Conditions 
Causing Removal

A basts for lerminauon of parental nghls mav oust when a child has been 
in foster care for a long period of lir.se and the parent has been uruble or 
unwilling to make the adjustments or preparations necessary for (lie child's 
return 554 In general, three requirements must be met for termination on this 
ground. First, there must have been good case planning bv the agenev. includ­
ing a realistic program aimed at correcting the problems (hat caused the initial 
parent-child separation.15*

s

™  Str. r g . T r *  F u n  C od e Ann ut 2. 1 1 502(11(0 (Vernon 1981).
»  S#e. e g .  T e *  Fam C ode Ann ut 2. f l5 0 2 ( l) ( H )  (Vem on 1981)

State «  rW Lewii * Lutheran S o c u l S e n * . 68 W iic  2d 36. 227 NW 2d 643 (I97S> 
ib o v fn en d s repeated d e n u li o f patem it> and lack o f concern for or interest in the 
tuppon. care, and well-being o f child and mother dunng prrgnancv com m uted aban­donment!

* *  D m  v Berger. 6 1 1 SW 2d 726 (T e * Civ A p p  1981) I mother abandoocd child 
dunng p rrg n a m v  when ihe agreed to give up m e child to foster parcnia aa toon aj u w *i born in return for room and board and medical costs).

w  Caban v Mohammed. 441 US 580 H 979)
•** Set. r  ( .  Va Code 116 1-283 (Supp 19811. W n S u t  Ar.n 148A 15 (W eil Su pp 1982) 

Srr. t  g . /* ^ L a F rm K T e . 420 A2d 82 (Rl 1980) itennu uuo n not permitted where 
jg e n o  attempted to discourage relationship between parents and children!: In  rrJones. 
4 56 N E2d 849 *Ind Ct App 1982) (termination not permitted where agenev failed to 
show bv clear and convincing evidence that it had offered o r provided parent! with 
n e c n u r v  services!. Weaver v Roanoke Dept o f Human Resources. 220 Va 921. 265 
s E 2 d  692 ' i960) i terminal ion order r r v m e d  when agenev provided some services to 
parent and encouraged contact with children, but failed to provide a&usuncr in m o e-

's rr u n d . th e  jg e n tv  m ust have n e m i n J  due d ilig en ce in  lo lln w in g  th ro u gh  
with m  (dan M a in  mav im po se ih n  rfi/igmr e//o#i» req u irem en t (iv • a i r  l j «  
n r statute M ih ou gh a gencs b e h a v io r » » sc n u m i/e d  uA a i* s c h v .»  ate n a n s ai 
least o n e  * osirs h i i  attem p ted  to  d e fin e  whai it  gen et*11* r t j ie t le t J  o l ih r 
agent v e llo r is  u l reh ab ilitation sh o u ld  be d esig n e d  to re m e d v ih r  p articu lar 
d elicien cv that m andated  the sep a ra tio n , the pLan should teek to achieve t r a in  
n c sh o rt-te rm  a n d  lo n g  te rm  g o a ls , d iagnostic w o rk u ps o n  adult and  ih ild  
sh o u ld  b e o b ta in ed  when n ecessa ry. and p lan n in g should invo lve the n atural 
p a re n t, fo it e r  p aren ts, a n d  child  141 

F in a lly, d e sp ite  a gen cy  e ffo rts , th e parent m u st have p e rsiste d  in im p ro p e r 
co n d u ct o r  fa ile d  lo  co rre ct the co n d itio n s that led lo  the o rig in a l rem o va l of 
th e child.H V F o r  r u m p l e ,  a p arent m ay co n tin u e  to m aintain d a n g e ro u s 
h o u se h o ld  co n d itio n s h i  m av ex h ib it b ua/Te. violent beh n o r . iM m av < o m r  m 
freq u en t co n tact with o th e r* w ho e n d a n g e r the c h ild .H I o r  m av lad to c o o p e r ­
ate with the ag en cy  i effo rts to p ro v id e  K H W e i  and re u n ite  the fam d v

dvin.f the father s fi/unoal irubdnv to provide for children, which was Die reason 
behind (oiler care placement! See also K a u . Model A n  to Free Children foe Perma­
nent Placement. |4 ( c i l l l .(2).(d)(2) in K an. frm rng C h U n * f *  /turnwwi
T \ t ~ 4S a 12 Fans LQ . 70S ( 1978). H H S  Model State Adoption Act 13 13<r)(2l

(1980)
•’*  Sm. i g .  S u t e  v Robert H . 118 S H  713 593 A id  1587 11978) (state under 

obligauon to make ever* effon to aid famdaei facing termination! Sarabe H H S  Model 
State Adoption A n  |3 l3 (el<2 ) (I960)

« •  /a cr Raym ond. 81 M ac 2d 172. 564 N YS2d 521 iFa«  Cl 1975)
*♦1 W . e g .  /a rrCore. 174 Mont 3 2 ).3 7 0  P2d 111 0 11977) (failure io seek counseling 

and Kelp fo r established rtrsooonai and m enul problem* w am n ts lerminauon). In rr  
Robenson, 45 1U App 3d 148. 359 N E2d 491 11977) (death of one-m cnih-old child in 
parent s hom e under a m in u ta m e s suggesting abuse u  evidence o f parent s failure io 
correct conditions that ted to removal o f ocher child)

W . r g .  /* r r C  Ic K. 322 N W ]d  76 (Iowa 1982). duwuieg. — U S -  103 
S  Ct 711 (1983) (termination baaed on parent s mabditv to d o  H op rudimentary skills 
to function adequatdvi.

W . r g .  / n r r F n e i.4 l6 N E 2 d 9 0 6 fln d C t A p p  l9 8 ll(m o th eT  s spouse i incarcera­
tion on felonv murder con vxuon and mother s own recent convxuons for theft, decep­
tion. and trafficking in * controlled tuU can rr lup po n tnal coun i  o rd er lor 
termination!.

h i  S-r r  g .  Peop*e a  rW CAX. 652 P2d 603 (Colo 19821. m g  People v C A K . 628 P?d 
156 (Colo CU A p p  I960) (nxxher s failure to protect child from abuse bv child's grand­
father waa a contributing factor in decuaoa io terminate)

•u  W  r g .  Miller * Alabama Depc o f Penaion* and Sec. 374 So 2d 1370 (Ala C iv App 
1979) fa g e n o  attempted altenruuvei to termmaoon but absoluteiv no cooperation 
obtained fro m p x rrm s!. /■ rrM ortfoed. 207 Neb 627. 300 NW 2d 795 (1981) tierrmru- 
non based on failure o f mother to meet guadefann foe establishing * stable home lor 
the child) /* re G a in . 57 (11 App Jd  844. 373 V E 2 d  568 (1978) ilailurr ol mother to 
obtain s p -c u l medical training n e c o n / v  foe her to care loe handicapped child sufficient 
grounds foe lerminauon I



1)9 19 — P jrrn fil In c jp jo tv  lo Carr for Ihr Child
11 rmiiUMon ul parental tights ma» altu appropriate when ihr parrm h ii 

(iim r (tii-iiul u l  |>ht<K j l  t lK ip ju iv  ■hwli n  m i i n n t  ihn  ihr prrcni it out 
i r p j l i l r  nl irn n ii lor ih r >hilil P iiiin p il t iu in  nl p irrnu l m rrp jiiiv  t i t  
m riiu l h i  rniMiiiirul illn rn  •*' rnrnul •Irlm rni* '*• ilm hnl nr <lru< rd dx■ 
M n n .* * ‘( m il r tu r in r  p l ix n i l  ihuhiln* •v  \nv «ti*jrnlriv tumling jlon r it 
< rn riillt  intiiUtcirni Inr irrm in inn f ihr p irrnM hilil rrUiumthip In idd|. 
non. ihr d itib ililv  m ill  prrvrm ih r parmi Irom pmnding minimally ucrpra- 
h lr u r r  lor ih r ih ild  '*•

In t u ir i  ohrrr p irrn u l inciparnr n a bana lor irrmirulion. an r ip rn  a 
diaynom u uiuall« n rrn tarv Thr rvaluanon mull mablnh ih r m t i'n c r  ol 
a diiahilnv ih r m u lling  mabilnv o l (hr parrm 10 prottdr proprr tarr. and ih r 
likrlih  Ktd ihat tint rondmon f i l l  noi improtr otrr nmr and vnth irraim rm 
or t w ic n  '**

I f  (hr mi jpacnv n lu lfiu rn ilv  rt ir rm r n mav tir unnrrnurv In provtdr 
trrv icrt 10 rrunnr ih r lamilv whrn it ran br iho»n that thr parrm 11 unapt hlr

1

W  t  f . !n* r  R L D  25 3  NVv2d 8 7 0  IN D  • ‘#771 (m o th e r  i r r tv im n g  m e n ta l  i l ln e t t i  
I* * \ C h ild /e n .  107 M iK  2 d  763  4 3 3  N Y S7d 1018 d a m  C t l 9 8 h < m o t h r r  % K h u o -  
p h r r n u  re s u lte d  in  d a n g e ro u s  h o m e  s i tu a ito n  for c h d d im i  

* *  V r e g  In  *  JL P  4 1 6  S o  2 d  1 2 5 0  «F b  D u i U  A p p  I96?>  (m o th e r  m en taJlv  
r e ta r d e d  And  u n a b le  io  c o n s id e r  c h ild  » w e ifa /e i. /«  n  P L L  397 P2d  6 8 6  (U ta h  19 7 9 ) 
(m o th e r  i  ( la s s tlic a D o n  a l  b o rd e r l in e  m entaU v i r n / d H  ii>d p A im r  -leper*  le n t  p e r s o n -  
a im  p lu s  e v id e n c e  o l  h r r  in a b ility  io  c a r t  (o f i p e iu J  n e e d s  o f  ih d d .  h e ld  l u i f io e n t  
C ro u n d s  fo r (f rm in j(K )o )  

m  W . e g .  In  f t  N e lso n , 2 1 6  K an  2 7 1 . 531 P ?d  48 1 19731 (fa th e r  so le n a a io d u n  r tf  
n g t i i  c h i ld re n . w u  a lc o h o lic  a n d  h o m e  e n v iro n m e n t p ro b le m a tic ) . /*  r? %2S 28 4  
N W 2 d  8 7 9  (S D  1979> ( m o th e r  a h a h u iu J  p a m itm fT r r l  

* * 6 *11*  r g . In  r r S w a n j ta g e r  48 O t  A p p  2 05  6 1 6  P7d 5 7 2  11980) t t e r m i r u n o n  
d e n ie d  b e c a u s e  m o th e r  i  fa ilu re  to  p ro v id e  (o r d a u g h te r  s U i k  p h  r u r a l  a n d  p tv eh o lo *  
p n l  n e e d s  l o r  o n e  * e a r re a so n a b ly  b a a e d  on m o th e r  * n e e d  io  seek  tre a tm e n t to r  h e r  
I jn n  sy stem ic  Iv m p h a i*  d isease *

'•  State a Blum . I O r Spp 40*7 465 P2d 567 <1970) 5* nit* In  n  Vera v Cheese. 80 
\ D ? d  511 435 V Y S 2 d  598 119811 (schizophrenic mother found at time of tnal and lor 
foreseeable future to he unable to care lor rhddl. People a *H C R .  38 C olo A p p  252. 357 P'.’ d 1225 • I 9 7 6 i ' m enial I v retarded mot/KT lound unable to peotrtt children now 
o r  in «he luture Irom  ahuie o r  to p ro o d e  lor thru cart 

^  W  t  (  In  r t  McDonald. 38 O r A pp 399. 590 P2d 289 < 19781 (termination (ranted 
beeauie lather a chrom e alcoholic, faded vr»eraJ treatment prt>(ranu and pivchiam tt 
<a»e him no reasonable p ro ip e ti for succetilui refubti nation I. C arter » D t ilu  Countv 
C h ild W elfare Liu t, 532 SW 2d 140 (Tea C ir  App 1976) Met Trunnion justified when 
m m hrr d iafnosed a t  paranoid tchuoph/em c rrustrrated children and doc t o o  im idW d 
ihat the would nr»er be co m p ln e ir curedl. /anrHime V. 52 V Y 3 d 2 4 2 .4 l8 N £ 2 d  1305. 
437 \ Y S 2 d  286 1 1981) (termination overturned where p m h iam st tetiJied  that men* 
laii* ill mother could recover at tome future nerve through therapv and m ediation). 6 nJ 
*  in  rr  S era v C hene. 80 AD2d 51 1 4 35 \ > S 2 d  598 <19811 (trmunatson (ranted 
d n p ite  iranm onv nl a p rv ch u m it that mother might pOMibf* rec o rrr in the future if 
me inoa her m edm ne and nothing unutuai o c ru rrrJ. the coun not p m u a d cd  that. J  
•.ured. the mother would he capable ut providing adequate care)

I *  « u  l» I  Vt i  .»

il trapunditig •«» lutlt verv itft  •'* In ih d U  <a te * h « i« r » n  e v t t lm .r  m ow .n« 
both p arrntal irwapantv and u n t u t t e it lu l a g f t u » rt lo ria  in ir u n t ir  'h r  i<mii« 
i t  o r t f i t i r v  w

H9 20 —  tilffm e Of Keptited Abuie or Nfglrcl

lnrideni»ulabtnivetondu«idonoi|enfraliv warrannrrmmation out mme 
(onni ol abuse or negleti are to eitreme or rfpetntout »n iharaiirt that 
termtnation ta juinfied Tffminjtaon n permitted when the abuie ur nrgim 
ia so terrible or prolonged that it n uniikrlv that the parent wiU irlorm •>* •* 
•hen the nil ol harm to the thtld »» loo great to olfrr the patent lunhrr 
ituners In tome caaet the abuse or neglect is to egtegtous that the iteno 
need not work mth the parents belore seeling termination ,%1 Tt»i» «i moat 
often tnif when a tenoua crime has been committe«J alfecttng ihe child i*

reimifunon mar also be ordered agatpsi the parent who permits or is able 
hut fails to prrrent. senous abusive conduct i f i m s t  the thtld.rsfecwailv 
where the parent lives with the abusive adult Where one parent iui commit* 
ted a  vuilent ac t against the other, especially where this m i aiTnts the «tuid 
termination of the perpetrator s nghts mav also be warranted For rvample 
termuution mar be jusufied when the father has been convKied of murdenng

" »  W  # |  / •  *?C am pbell 2 08  N e b  374. 3 93  VWrTd 3 1 8  r | M I  H i r r m iru i io f i  •w drvrd  
w here n so ih e t u  a paranow j schitotihreTUC a n d  has a l u a i o o  of d r u g  ab u se  and  w h r te  
c M d r e n  w ere n o t p ro p r r iv  c a r r d  lo f)

**  W  # | .  In rrC C .  6 37  TX6 6 6  (CHJa 19811 t i r r m in a u o n  o v e r tu r n e d  wherv agrvK> 
fa iled  to  in s tru c t n sen u llv  ill fa th e r  o f  th e  m in im u m  l u n d a / d a  u4 p ro p e r  p a /m ta i  
c o n d u c t t o w h K h h e m u s l  ( o n to r m  to  p re v e n t  te rm in a t io n  I. I n * t  C h a p m a n . 31 O r  A pp 
2 68  631 P2d  831 (1981)

**  W  e g .  / •  ^  PJM . 2 6 6  3 t 2 d  114 tW  Va 1980) ( c o u r t  n e e d  r t h j w i i  r» rr»  
tp r ru ia u v e  pois*bdi(v o f  p a re n ta l  im p ro v e m e n t w h e re  n o  re a s o n a b le  Id e u h r* * ! th a i 
(o n d it io n s  o< abuae o r n eg le c t c m  b e  lu b i ta n u a i iv  i ^ r r r c i f d i  

m  W  e g  M odel D u  so lu tio n  o f P a re n t-C h ild  R e ia u o n s h ip  t i t  | |V l iC » ( 2 t  an»j 
V |I»C)t4» R R I C v ^ d e h n n  lo r  th e  I n v o tu n u r v  X trm u u o o o  «*4 P a re m a i R ig h u  l l l ' t  
in  M H a rd i/i i t  P T a a u r a .  TVrwma/iew of P n rm u i H ^ k u  ,i a a e  cvnpeniew  •/
C rm rU ifr*  New MOM i m  (AAA 1981)

» ’ W . e g .  / •  w C a / ta o n  2 07  N e b  3 4 0  2 9 9  N W 2 d  7 6 0  i ! 9 8 0 i  - i ta ie  n e e d  nr* 
im p le m en t case p lan  fo r p a re n t J  p la n  h a s  li tt le  c h a n c e  o f su cc ess  a n d  nut u t h o t  
in te re s ts  o f  ch ild)

*  W  e g  / .  o A n g e isa  P 28  C a l 3d  9 0 8  6 2 3  P ! d  198  121 C a l * p . r  o3T  < l% ls  
'p e rm a n e n t b ra m  dam ag e uU lic ied  th ro u g h  ab u s iv e  c o n d u c t  o l  la ih e r i  

a *  W  e g .  Sta ie  v G x>4 l 2 0 8  N e b  V 9  3 0 4  S W ? d  3 9 0  (1 9 8 1 ) 'm e a n e r p e r r u u e d  
fa th e r  i sesu a l a b u se  of ch ild  fo r t«*o ' t i n  a n d  re fu s e d  to  c o o p e ra te  w ith a u ih o n u n <

**  W  r r  ■ P eo p le  i s r e T l J .  303  N W 2 d  8 0 0  ( 5 0  198 I t  m o th e r  i n g h is  i r n m r u i r d  
b ec au se  ch ild  srvetefv  b u rn e d  w hile in  e r  c a re  a n d  l a th e r  v n g h t s  i r r m u u i r d  b c rau ae  
Se in te n d e d  tu  fn a m u m  h o u s e h o ld  w ith  fe  a n d  su c h  a u t u a u o n  • ! »  pm en tiaiiv  
in ju n o u a  to  th e  ch ild)
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I h r  d u ll!  i m o th e r *»i i .u u r i t  I m r  n r li l  t h ji  * h . ,n r  .f o ld  m  t ljm .lt  .t  j  
tw i.m  ..I t m im i j b u i r  i r r m in j n o n  n l p jc e f ii j l  . , 111* lur . | i »  . . . l o r  ch ild re n
m j t  j l i o  l ie  I in i f ie i  ■*» F u rth e r j  p j r r m  1 I f l n n i  u r n .    m u  h e  l e t  r t i -
•I r m r  .11 < ir rm .n ji.u r i u i r  • h rn  .h r  crim e ic im ifiiiir il .1 p jr tK u lJ t lt  t i . 
o lrm  r**

M o rr m m m n n lt  h n t t r t r r  . m  . . |  j b u i . t r  ..r  n r g lr t i lu l  co n d u ct. ijk e n  
j l o n r  j e t  nm  u t r d  10  i u n .i t  ir r m .n j i .o n  K j i h r r  ih r  h ii iu r t  o l p i n  j < i t  o l 
t h u i r  o r n rg le c i t i t  m u j l l t  co n tcd e re d  in  d eierm m in R  • h r i h r r  i h r  p j r r m  h j i  
lu lT in t n t lt  im p ro v e d  *0 i h J i  i h r  ch ild  t j n  t r i u m  h o m r I h r  I r t r l  u l p j r r n -  
u l  im p r o t r m r n i  i l u i  i h r  t o u r i i  re q u ire  d r p r n d i  up on  ih r  n j i u r r  jn d  n i r n i  
n l  ih r  p i l l  p j r r n u l  m m r r j i m r n i  W h r r r p j t t  J b u i r  01 n r g lr c l  h j i  p jr n c u U r lt  
m r r m r  o r  r r p r j i r d  1 m i r g w j l  im p r o t r m r n i  m j t  b r  jn  in iu l f K i m i  d r l r n i r  
id  i r m i i n j u o n  i*> t t r n  in  c t t r t  n f t e p e ii r d  ur m r r m r  j h u i r  o r n eglert to m e  
c o u n t  im p .u r  o n  i h r  j | r n r v  j duct co p ro v id e  le rv tc e t J i m r d  ji r r u n ir.c jn ..n  
n l  i h r  l i m i l r  n m i l j r  10  ih jc  req u ire d  in ir r m in jn o n  c j i n  b t i r d  un p j r r n u l  
I j i l u r r t  10  r r m r d t  i h r  u u i n  o l t e p ju t i o n  " *

$9.21 —£ilr»m* Drleriorjlion  ol th*
P i r e n l - C h i l d  R e U l i o n t h i p

A n o th e r (ro u n d  lo r  le rm iru u o n  11 i h r  i r n o u j  r r o n o n  or n o n n u i r n r r  o l i h r  
rm o u o r u l b o n d  b r i t t m  p j r m i  jn d  ch ild  T h r  b r r ik d o o n  o l i h r  p jr r m - c h ild  
r r U u o r u h ip  11  g e n e ra llt  not iu  " io r m  o n  m  o«m  10  lu p p o n  i n n m u u o n  o l 
p j r r n u l  n | h u  M ore c o m m o n lt . 11 m u j|  b r  lo u n d  in  co n ju n ctio n  with o ih r r  
( t o u n d i

In  l o m r  i m u n e r i  h o w e v e r p l j c r m m t  ji h o m r m jy  b r  u u p p r o p r u i r  lo r  J 
ch ild , t t r n  » h r n  i h r  p j i r n i  i» r r h j b i l i u i r d  i n d  r m o iio n jilt  c o m m m r d  10  ih r

« ' / . . r M j r c c t S  7 ) C il  A pp J d  766 ICO Cud Rptr 9 1 ? 1 19771 H jih r r  1 (o n tv u o n  
lor n u n ilju fh ir r  ol mother 1n u .1l .11rm  (or irtm iru u o n  * h r r r  m .u ( io n (  n r ru m iu n e n  
jn d  ch .ld rm  lu t e  p o u i.tr  rrU o o n ih .p  » u h  f jih r t i  See t b t  I t  1  Scon. .’ 11 N W ?d W i
•Mmn H T 6 11 . o l j . U r n j i u r r n l I j i h m p m o r u l .i t .m h ib i.td b t im u h .n f  j e j r  «tn d o» jnd  th o o u n i hi* m fe d r id  - h i l r  h ii ion * 1 1  in h rr Up. juiuftrd trm iu u u o n i. <11t n  
n t / r  79  S ^ 2 d  HS6 ( T c *  C»t .App I ‘><101 (rvx fe iu r o f  t t o lo v r  'x iw r m  p a im n  j b m u  rru jfrK e  ol jbttM o f child rxM iuITkxtm lor itrm u u u o o  orderi 

m  Set f ( ,  I t i m .  18) Mom 97 S9» P2d S 9 ) 119791 ip t/rm t ihoedd noi em otoffit (c b i u r r  ih n r  ch ild rm  m »u< in » *o n i 
'** Adoption o l  D SC . 9 J  C t l  App 5d 11 I J S  C jJ  Rpcr 40A 1 1979)

W  r ( , / j . r D o d « r  b S S R d  U S  i h m  C l A pp 19821 .child lucj i t t r  p rn to iu lt  b rrn  crm o trd  Irom ho m r b m u i r  o f extern jb u t n ; I t  n C o o d o n  SO) S W 2 d  2 7 8 iS r b  
19111 u rrm .n jo o n  o rd trrd  » h r r r  moenrr j J o t r d  t n u j l l t  jb u u t r  lachrt to l.t r  » u h  um d t in d  • h r r r  lim .lt  h jd  i  hie.oft o l  j b u ir  jn d  n r g lm  p ro c t td .n p i 

w  F iu u r r  io .m p ro tr it  d iK u u e d  in m o rr d r u d  >n i t .  I I .  
m  b r  r r  M rm jo d n  t S in e  n  uC A ru o n j O p e  ol l io n o n w  See. 2 )  A m  Ip p  52.

J W  P ?d  569 * 97S. .m o ih rr ro n t.c ird  o l m rrutu i jb u tr jn d  n r t lr n  ol child ut rulcnr 
on 'rrm in io o n  >ou n eo n u oerrd  r t u Jm c r  o l u n iu c c m lu l j ( m c t  jitrm p ci io o d  mother.

.In ld  I n r  r t j . n p l r  I n r  n u i j n u i i  . |  .h r  p j i r n i o h i l c l  i r i j . i . i n . l i .p  n u t  
dnenn • h r . i  ih r  < h .lil '.e rr  i p r u t .. .need p e r i o d .. o n i.liu u u tlt  .l it p ljt  t r.n o .l.tt  
. . .  or t r i e r  ul ih r  p n r n i  I h r  .h u d  m j t  h r  i r c r i l .r . l  ul i l .r  p j i r n i  u r r n n  
h jih o r  d r r p  u n r r lr n iin *  h n c n l . i t . . .  .h r  p j i r n i  h r r  j u c r  >.l p m  jU u cr j i u l . h r  
. u n i.n u .n R  j i l i r n r  i r u i . u n  ul > h r >h.ld io  i h r  p j r r m  u n  p c . t . d r  r .  d r m r  
j g j .n i i  i r u n . I .u i i o ii  

M h rt r  .h r  j n i .p j i h t  ul ih r  c h ild  io  ih r  p j r r m  it n u l r t i r j u i d i n i n l t  - lr r p  
b u i l lir  p j i r n i  ch ild  r r U lic f i in .p  l u i  d it u p jir c i  or b r o k m  dow n u t r r  u m r  « n h  
l l ir  p i o l o n j r d  j b t r n c r  ol ih r  p j i r n i  ih r  d t c u i o i .  w h ri ir r  in  c r iu rn  i h r  ch ild  
l u t  c i u t r d  ih r  c o u n t  e o n u d m b l r  d .llccu iit  C o u n t  h j t r  d m d r d  o n  hem  to 
» r t | h  the c lrt r lo p m rn l o l t u b t in u ir  p u r n l  c h ild  r r l j i i o n i l i p t  in d r c id m (  
• h r i h r r  io  i c r m m n r  In m o n  l U i n ,  d ie  p tw Jrlrp e * /  p r m r  J i f u m r n i  u k r n  bt 
i l t r l l i t  no i rn ccu jh  lu  ju tiilt  ir r m in j n o n  R j i h r r ,  r t i d r m r  o l j  p t t c h o l o p . 
u l  p j / r n i  r r l in o n t h ip  it m o rr o f i m  u t r d  in c o n ju n c u o n  n u h  o ih r r  r t i d r n c r  
io  lu p p u ri ir r m in jn o n .

S o m r iu it r t  ih r  u u i e  n f b r e ik d o u n  u l J  p i r m K h i l d  rc U u u n ih ip  it ih r  
p r n t o n jr d  im p n to n m rn i o l ih r  p j r r m  " *  f . o u r u  i r r  i m r r i l l t  r r l u c u m  to 
t r r m ir u t r  t o lr lt  o n  ih n  h i n t 1-0 l > n t  r t p U / u u o n  o l  ih ii  m j t  b r  i h r  cou rt t 
re lu c tjn c r  io  r u c i  J d o u b lr p u ru t h m m i j ( > i n t i  i h r  p j r r m  l l o u r t r r .  j  n u m . 
b r r  o l c o u n t  h j t r  h r ld  d ue im p n to ru n m i m j t  b r  u l t n  in to  jc r o u r u  j i  j (jc tor 
in  J  ir r m in jn o n  d r o n o n . bui i h J i  c r r u n  o ih r r  I j c i o r t  m u ti j J i o  b r  p r r t r n i  •'*' 

T r r m u u iio n  o l  ih r  n f h i t  o l im p n t o n r d  p j r r n u  I t p * i l l *  d r p r n d i  u r R t l t  on 
t h r  cu cu rr o l  d ir  p j r r n i r h i l d  r r U n o n t h ip  S o m e  u n p o r u m  c o n t id r r j u o m  i r r  
t t h n h r r  p rio r io  im p n to n m rn i i h r  p j / m i  l u d  n r t l r c i r d  o r j b u t r d  ih r  
chcJd.T71 w h r ih rt  ih e  p j r r m  f j d r d  io  t o m m u n u n r  w ith i h r  c h ild .!’ * • h r i h r r  
i h r  p j r r m  p ro vid ed  t u p p o n .” * t r h r ih r r  the ch ild  it  l m n *  tn ih  r r l j u v r t . 1”  
j n d  whether ih r  p j r r m  n j t  j n  i n u m i  in j n d  i b ili l*  io  m j i n u u i  J  d o t e  
rr U im n t h ip  » t ih  i h r  c h ild .*’ • T h r  len gth o l  i h r  p jr e m  t t m ir n c e  j n d  th r

W  i f .  I t  IT BAM 290 VW 7d 196 ISO 19001 'f ilh c r  htd m u cd n ro  mother ol 
child then i n  fu r io Ijm ilt home d u Jd  lu lltrrd  t r t r r r  t n u n u  jn d  rm o u o n jl d cueh  
m m i fiom  in h rr i 

i > h i |  / .  t ,  | Ic JW . I M Vi I M  1«S U d  S J I  I I9T6i
»  See t n t m l l t  M lm irc / W t u o t r  J  T erm .m n  «r F t  m u !  # < J u  U u  in Tottrr 

C lu ld rm  Ul ih r C o u n t 206 iM H u  din  rd  I9 6 JI  
n w r <  / jrr M jr e o t S . ’ J C j J  App Sd 760 I t O C i l  Rpcr 917 i I977l. I t  -r AbdulUh. 

10 IU App Jd  l i d  .19001 m e  1 2 ) M 2 d  9 IS  (III I90W  
n b r j . l i  o  Depc ol Pub W eil to C h tp n ur «H h Contenl to Adoption. 4 2 1 M 2 d  

28 iM ju  19611
m  be r r  K u u rt t kuntrt 206 S 'r6  19). V »  N W Jd  707 i l 9 6 l i  if jih rr  n e i l m r t  

child jn d  (jilrd  lo p tn orm  p ir m u j chjurci 
"  5»r. r | .  / j r r  Adoptm nof H erm Jit. 106 M 3 d  277 iln d  C l App I980I t iu iu f r o l  

.riiu o n ifu p  num cjined ihroufn I n i m  in d telephone m i l  i  co n iu leu iio n i 
r '  W . c f ,  / c r  Idopcion oI Jjcorto. 126 P i 96. 2)1 A2d 2 9 )  1 19671 
n  W  r g .  I t  n  V iid r r. 29 L u h  2d 6 ) . 50t P2d 1)72 i l 9 7 ) l  
i  W  r <  6rntm  > D rp m m m l ol H unun R e io u r in  1)7 C j  106 276 S l 2 d  l ) S  

1 19611 icoun looted j i  lid trr i d c t  o l Iru n c u J lu p p o n  ol child/en » h ilr m c je c t n im
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$9.22 Termination in d  Ihe B n f Interest* ol Ihr 
Child

W ith  Irw  r t c r p in i n s  ■ * t h e rr  m uti i»r a show ing iK ji  irr m ir u it u n  11  in  /Ar 
An/ m u r f i t i  u/ i Sj  m  a d d itio n  to i h r  r t u b lis h m r n i o l sp ecific  gro u n d s 
in d ica tin g  i h j i  a ch ild  i  a n n u l he re tu rn e d  h o m r  P m  iw o -u c p  a n al* i l l  m clud - 
•n lt ,M,,h *  specific g r o u n d  j n d  i h r n  j n  in q u irv lo n c r m in g  the h o c  interests 
n l l l i r  c h ild  n u *  h r  re q u ite d  b * n j i u i r ' 7* o r  h* case taw <’*

In  d e c id in g  * * h rih r r  t e r m in jiio n  » tII h r  in  i h r  ch d d  i  b r n  i n t e r n t i .  r o u r u  
c o n n d r r  i h r  lik e lih o o d  i h n  i r r m in j n o n  will Ira d  10  j  b rtie r. m o r r  i t j b l r  
p l j c r m r m  fo r i h r  c h ild  T h r  p r o i p r d  n l rd o p n o n  o f ih r  child is o f i r n  j  ktv 
factor E v id e n c e  i h j i  J  ip r c if ic  a d o p m r  h o m r h j»  b r r n  irle e tcd  it  p ro b jb lv  
n o i re q u ire d '* ®  jn d  it  o li r n  p r r m j t u i r  g u e n  i l u i  i h r  p u rp o ir  o f  ir r m in j n o n  
• I  10  f r r r  i h r  c h ild  lo r  jd o p n o n . j n d  ir r m in jn o n  jn d  J d o p n o r  are i**o d n u n c i 
le g i l  p r o c m e s  I h r  lik e lih o o d  n l jd o p n o n  c jn  o lir n  b r  d r m o n i in ie d  
th ro u g h  r v i d r n c r  i h j i  n m i l i r  c h ild rr n  j r r  rr g u la rl*  jn d  ra p e d iiio u ilv  ado p t- 
r d ,  fo r  r t t m p l r  t h ro u g h  i h r  ir i n m o n *  o f j n  jd o p n o n  sp ecia lm . j o r n r  co urts 
h j * r  ele cte d  10  re v ie w  i h r  c t i r  j f l r r  ir r m in jn o n  n  g r t n ir d  lo  m t u r r  i h j i  i h r  
a g e n cy  I I  m a k in g  r n i o n j b l r  r l f o n i  10  p l j c r  i h r  ch ild  fo r jd o p n o n . » •  F ed era l 
law  re q u ire s  p e rio d ic  r r v ir w  h r a n n g i  lo r  i h r  r n n r t  I r r g i h  o f n m r  a ch ild  
r r m a im  in a g m c v  c a r r .  r v r n  a l i r r  ir r m in jn o n  *•*

A l I h r  ir r m in j n o n  p r o c r r d m g i.  c o u rt i m av j l i o  c o n n d r r  w h e ih rr a d o p u o n  
it a d r t i r a b l r  o p tio n  f o r  i h r  c h ild  1,1 T h u  u  n o i a jw a vi ih r  c a ir  F o r  r u m p l e ,  
i r r m in j n o n  m av n o i im p ro v e  i h r  c h ild 'i  ch a n ces for a p m r u n m i  h o m r . T h r  
ch ild  m av b r  liv in g  in  i h r  h o m r  o l a  lo n g -te rm  ca retaker. tuch a> a re la tiv e , w h o  
■I u n w illin g  o r  u n a b le  10  a d o p t t h r  ch ild , a n d  th r ctuJd mav b r  a l  n ils  o f

a n d h is jb d u * 10 provide lu p p o n i / •  -t Adoption o l A fTT. 167 Pa 88. 3 V I A2d 561 
■19761 iitrm u u u o n  r r iu ir d  where lather d rm o n tt m rd in irr n i in macntaining a parm - 
u i  rr ljcm n th ip  en h  Du ion  bui i g r n o  made n u npom ble for him io locate hu  com 

• to . r  g DC Code Ann S16-2353 119781 toni* lerminauon ground n  h r ti UUfffgsU o l ih r  child!
n  Sae. i f  T e i  W rlf C o d e Ann u i 2, | l 5 0 t ( J l  iV rm o n  19811 
c *  t o  r g  Chancrv * D rp a n m m i ol H u m jn K rv o u irn . 156Ca App 556. 271 S l i d  

T 2 S I  I9 8 0 i n o u n  m ull c o n n d rr p j r r n u l  fa u r o r incapacity m addition to b r t i  i m r m iof th ildl
*  to. r r  /a irO rp i o l Pub W rlf io D isprn ie with Conienc io Adoption. A 2I N l2 d  28 i Mj i i  I 9 6 I i
m  t o  * t  f« ■» Adoption o l S n fn r r  627 P2d 436 lO k U C i App 19811 (final o r t i r r  ol Jd o p n o n  can tw r n ir r r d  onl* a lirr thorougn m n u g ju o n  ol adopnvr p a rm tii 
-a« 42 I S C  I0 7 S i3 .iB i
"  H ardin t y r u  f “ a n w i  " W o o  a M r s *  f  -w rv rv i r<r U u U m  .» f n m  Carr, in 

F o n r r  C h ild ren in ih r C o u n t  129-73 i34 H ardin r d  19831

cubnannal rmonnnal hum ■( lemnvrtl Irom ihal plat rmrm I hr ■ hild nu* hr 
tuulirrahlt opposed in ihr adnpiiun Some cuiri rri|uur that ihililrcn ul a 
■ rruin age contrni in adopuun -M Alsu, a close and punuvr rrlaiiunship uu* 
ensi lietwrrn ihr pairni and child which ihould hr maiiiumrd rtrn though 
ihr child iannul hr rnumrd homr 

Open adopuun. u r  adopuon »uh vinuiion nghu lor ihr biologu al parents, 
siblings, gramJpaimti nr other indiv Juals wilh whom ihr child hat ilusr lies, 
ma* br an imporum option, especullv lor older ihildrm »hoir lamil* rela- 
nonihtpi ha*r drvrloprd o*rr nmr.*** This alirmaiivr nu* noi br Irgall* 
atailiblr in all junsdiniont •'"* 

cjihrr uprs ol placrmrnu which would noi require a irrminjnon ol pairmal 
nghu ma* also br conudrrrd as alternators io adoption The ju*enile coun 
ma* have ihr power io crrair a Irgal guardianship or lo give legal cusiodv io 
an individual mnradof freeing the child for adoption *■* Long-irm lusirr carr 
is another placement option ihr coun mav conndrr'*• when ihe child cannm 
lie irtumed homr but where adoption u noi a samljctorv alternative ;w

Adoption

$9.23 Introduction lo Adoption
Adoption is the legal procrss through which a child loses Irgal lies with 

hii or hrr biological parents and acquires similar Irgal lies wiih adopinc 
par cm i .•*• Thr jdopoon process is governed br statute in orr* stale since 
adoption was not rrcognnrd under English common law »■

.An adoption procrrding is innuird bv petiuon. which grncrall* must br 
filed br the protpeeu*e adopmr parents m  Where ihrrt ha*r brrn pnee

■** to . r g .  VAts S u l Ann IA8 8-411) lb) (West 19791
S r r  g m r r s l l*  G a u s m . I l ic m a m r L ey-Trrm l i ro y r-w w u  in  P n x rc u n g  C h ild r e n  

T h ro u g h  i h r  L rg iJ  5 » i i r m o 4 J  i.ABA 1 9 6 1 1. b a r o n . P a n o r k  S o to s l* .  d w w .ia a c n a a  21
S oc W o rk  9 7  11976*. H a rd in , n r s  n o t e  283 . al 1 7 V 7 3 . t o  a b a  H H S M o d e l l u t e
A d o p u o n  A n . 13 Fed  la g  10672 iF r b  I S . 19801 

w* t o .  i f .  B row m ng  r  T a rw a irr . 5 2 4  m  1133 (K an  19741.
m  S r r  H a rd in , iw * t n o cr 283 . a t  1 3 0 -5 7  
<*• U  144-30

* •  I f  1 2 9-13 . 144-30
•v* S ee g enera l!» H Clark. The Law o i  D om estic R rU o o n i 6 0 2 -7 1  i l 9o8 > A Kadu- 

stun. C h ild  V lrS larr 3r m r r s  1 6 3 -3 8 2  (1 9 6 0 1  
•v S r r  g e n e ra l*  L  Co ir, i/ iw aiucr /iw (atoon* i m v n  in  F o s ir r  Children m  m r  

C o u n t  S4 9 . i l l  S i M H a/ c 'in rd  1 9 6 3 1 . C lark, u p n  i*Q4e  2 9 0  ai 0 0 2  US . | 9 ewt. 
k a d u sh in . o w  n o r  290 ai 46 3 -6 9  11 9 6 0 1 . r e n t e r .  FAr Wuiancai C i r n u  n  ** 
In a n ra a  Law ar I M m  2 | Fam L *4 6 - 0 0  1197?)

• "  t o  r g . C a i C < C o d r |2 2 6 i W r * i  1 9 8 2 1 .C o n n  C m  S u i  Ann I s S n S u i i l n V V r s i  
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NATIONAL COUNCIL OF JUVENILE COURT JUDGES

Model Statute for Termination of Parental Rights

PERMANENT CUSTODY

SEC. 1

The purpose of this act is to provide a judicial process for 
the termination of all parental rights and responsibilities in 
situations set forth in this act; to delineate mandatory, but 
not exclusive, criteria for judicial consideration; to 
acknowledge that the time perception of children differs 
from that of adults; to provide stability in the lives of 
children who must be removed from their home and to make 
the ongoing needs of a child for proper physical, mental and 
emotional growth and development, the decisive con- 

..siderationsjn permanent-^tody^rocaeding^J^eoceedings., 
shall be civil in nature and governed by rules of civil 
procedure.

SEC. 2

(a) The Court of juvenile jurisdictioo has exclusive and 
original jurisdiction to terminate the rights and respon­
sibilities of parents of any child underT8 years-of nge.found 
in the State for the reasons and circumstances set forth in 
Section 12.

<b) Where the Court has terminated the rights and respon­
sibilities of parents, and has placed custody with a public or 
a private agency for adoptive placement, the Court shall, at 
least yearly, as long as the child remains unadopted, review 
the circumstances of the child to determine what efforts 
have been made to assure that the child has been adopted.

If the child has not been placed in a home for adoption, the 
Court may enter such orders as it deems necessary to 
furi er the adoption including placement with another agen­
cy.

SEC. 3 PETITION

(1) (a) The petition to terminate parental rights and all 
subsequent Court documents in the proceeding shall be sub­
titled '"In the matter o f__________________   a child." The petition
shall be in writing and verified. The petition may be filed by 
a peace officer. Juvenile Court counselor, officer of the 
Court or emgfcjpn of any public or private licensed child 
caruig ageocrag; with permission of the Court, by any in­
terested pH

(b) A petition filed by a peace officer. Juvenile Court 
counselor, officer of the Court, or employee of a pimilc or 
private licensed child caring agency may be on information 
and belief of the petitioner. In all other cases the petition 
shall be on the personal knowledge of the petitioner.

(2) The petition snail set forth in ordinary and concise 
language such of the following facts as are known and in­
dicate any which arc not known:

(a) The name. age. and residence of child.
(b) Th' facts which bring ihe child within the jurisdiction 

of the Court as provided in Section 12.

(c) The name and residence of the child's parents guar­
dian. lawful custodian and person presently having physical 
custody of the child.

(d) That the petition is for the purpose of divesting all 
parental rights.

(e) The Court may for good cause suppress the address of 
any party.

SEC. 4 SUMMONS, ETC.

(1) Upon filing of the petition summons shall be issued 
forthwith on all persons required to be named in Sec. 3 (2)
(c).

A-copy of the petition ihall b«attached to the-summons, 
in allcases other than service by publication. Whep served 
by publication, the notice shall contain a statement of the 
substance of the facts. All summons iha ll contain a state­
ment to the effect that the hearing is for the purpose of ter­
minating parental rights.

(3) The summons shall require the person or persons who 
•? --have physical cuslody-of the child to appear personally and 

bring the child before the Court at the time and place stated 
in the summons. Where, at the Court's discretion, it is deem­
ed in the interest of the child that he need not be brought 
before the Court, the Court may so indicate. The summons 
shall be served at least 72 hours before the time set for the 
hearing and a copy of the petition shall be served together 
with the summons, and shall be made in the manner provid­
ed in the rules of dv il procedure.

SEC 5 SERVICE OF SUMMONS. ETC.

(1) Service of process shall be made according to the rules 
of civil procedure of the state.

SEC. 6 COMPLIANCE WITH SUMMONS

(1)1/ any person named in, and properly served with sum­
mons. shall without reawnable cause fail to appear or, when 
directed in the summons, to bring the child before the Court, 
then the Court may issue a bench warrant for such person, 
directing that he be taken into custody and brought before 
the Court.

J2) If  the summons cannot be served or if the person to 
whom the summons is directed fails to obey it, the Court 
may issue an order to take the child into protective custody.

SEC. 7
(1) In any proceeding for terminating parental rights or 

any rehearing or appeal thereon, the Court shall appoint an 
attorney to represent the child as his counsel and guardian 
ad lilem .

(2) If the parent, or parents of the child desire to be 
represented by counsel but are indigent, the Court shall ap­
point an attorney (or such parent or parents.

6 -1 4 -7 7 PubliVwU bv Tha Bureau of National Affair*. Inc. 7
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SEC i
1 11 in j I I  proceedings under (his act (he standard ot proof 

to be adduced in ail proceedings (o terminate the rights jnd 
responsibilities ot parents shall be a preponderance oI the 
evidence

SEC 9

i l l  No doctor-patient privilege may bt invoked with 
respect to hospital or medical records pertaining to any ill­
ness. trauma, incompetency, addiction to drugs or 
alcoholism of any parent.

SEC 10

The record oi the testimony ot the parties adduced in any 
proceeding terminating parental rights and responsibilities 
to a child shall not be admissible in any civil criminal or any 
other cause or proceedings m any Court against a person 
named as respondent for any purpose whatsoever, except in 
subsequent proceedings involving the same child or 
proceedings mvclving the same respondent, under *he above 
sections.

.v/.SEC.-tl.

(1) The Court may conduct hearings in an Informal 
manner and may adjourn the hearing from time to time 
Stenographic notes or other verbatim reports of the hearing 
shall be taken and such record shall be stored as a perma­
nent record of the Court.

SEC. 12 TERMINATION OF PARENTAL RIGHTS

(1) The Court may terminate parental rights when the 
' Court finds Gieparent unfit or that the conduct or condition
of the parent is such as to render him/her unable lo properly 
care for the child and that sud> cor Juct or condition is un­
likely to change in tbe fortseeaole future In determining un­
fitness. conduct or condition the Court shall consider, but is 
not limited to the following: 

la I Emotional illness, mental illness or mental deficiency 
of the parent, of such duration or r-’-re as to render the 
parent unlikely to care for the ongoing physical, mental and 
emotional needs of the child.

(b) Conduct towards a child of a physically, emotionally or 
sexually cruel or abusive nature.

fc) Excessive use of intoxicating liquors or narcotic or 
dangerous drugs, 

td) Physical, mental or emotional neglect of the child 
(e> Conviction of a feUoy and imprisonment, 
tfi Unexplained ia jp y  or death of a sibling.
<g; Reasonable e ^ H t  by appropriate public or private 

child caring agenefcflpa been unable to rehabilitate the 
family. ™

(2) Where a child it sot in the physical custody of the 
parent, the Court, in proceedings concerning the termination 
of parental rights, in addition to the foregoing, shall also con­
sider. but is not limned to the following:

- j  i I- . j i I u i  j  tu provide t-jre. or p j v  j  r r j v o n j b l e  portion ol 
substitute plivsicjl run* and maintenance where custody is 
lodged with others 

ibi Failure to maintain regular visitation or other contact 
with the child as designed in a plan lo reunite the rnild with 
the parent

(ci failure to maintain reasonably ronsistenl contact 
and or communication with child 

id i Lack ol effort on the part of the parent to adjust his cir­
cumstances. conduct or conditions to meet the needs of the 
child

131 Where a child has been placed in foster care by a Court 
order or has been otherwise placed by parents or others into 
the physical custody of such family, the Court shall in 
proceedings concerning the termination of parental rights 
and responsibilities consider whether said child has become 
integrated into the foster family to the extent that his 
familial identity is with that family, and said family or per­
son is able and willing to permanently so integrate the child 
In such consideratons. the Court shall note, but is not 
limited to the following:

(at The love, affection and other emotional lies existing 
between the child and the parents, and his ties with the in­
tegrating family.

^ .-.,(b) The capacity and disposition of the parents from whom 
he was removed as compared with that of the integrating 
family to give the child love, affection and guidance and con­
tinuing the education of the child.

ici The capacity and disposition of the parents from whom 
the child was removed and the integrating family to provide 
the child with food, clothing, medical care and other 
ohysicaLmemaLaad-emotioiMl needs.

(d) The length of time the child has lived in a stable, 
satisfactory environment and the desirability of maintaining 
such continuity.

(el The permanence as a family unit of the integrating 
family or person.

if l The moral fitness, physical and mental health of the 
parents from whom the child was removed and that of tht in­
tegrating family or person.

(g) The home, school and community record of the child, 
both when with the parents from whom be was removed and 
when with the integrating family.

(hi The reasonable preference of the child, if the Court 
deems the child of sufficient capacity to express a 
preference.

ti) Any other factor considered by the Court to be relevant 
to a particular placement of the child.

14) The nghts of the parents may be terminated as provid­
ed herein if the Court finds that the parents have abandoned 
the child or the child was left under such circumstances that 
the identity of the parents is unknown and cannot be ascer­
tained. despite diligent searching, and the parents have not 
come forward to claim the child within three months follow­
ing the 'finding of the child.

15) In considering any of the above basis for terminating 
the rights of a parent, the Court shall give pnm iry con­
sideration to tbe physical, mental or emotional coalition 
and needs of the child.
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MEMORANDUM State of Alaska

TO Eileen Self
Aide to Representative Ann Spohnholz

date February 27, 19P9

f il e  n o

THRU

TELEPHO N E NO

SUBJECT HR 175 - An Act Relating 

to Programs and 

Procee lings Concerning 
Chi 1dren

FROM -
Rarbara Prink 

Deputy Public Defender

The attached memo 1s in response to your request for comment on the 

above-referenced proposed legislation. The memo was prepared by one of our 
lawyers, R. Scott Taylor.

Do not hesitate to contact our office if you need further information and" 

please let us know when hearings are scheduled concerning this proposal.

BB:sh

Attachment



MEMORANDUM State of Alaska
OAtr

F e b r u a r y  2 7 ,  1 9 8 9
H U  NO 

m u H O N f  no

SUHJICI HB 175

The s u b s t a n t i v e  e ff ect of this bill is to c r e a t e  a 
r ebuttable presumption in a t e r m i n a t i o n  proceeding of a 
likelihood that the parental c o n d u c t  that resulted in the 
child b eing in need of state  aid will continue. Ostensibly, 
this c hange would make it e a s i e r  for the state to meet its 
burden of proving "by c l e a r  and c o n v i n c i n g  e v i dence that the 
parental conduct is likely to c o n t i n u e  to exist if the re is 
no terminatio n of parental rights." The amendmen t to AS 
47.10.080(c) is ill-ad v i s e d  as it v i o lates parents' due 
process rights, does not c o m p o r t  wit h the federal s t a n d a r d s  
of the Indian C h i l d  W e l f a r e  A c t  of 1978, and will hav e the 
practical effect of c o m p l i c a t i n g  and prolongin g litigation. 
T h e s e  reasons for r e j e c t i n g  the p r o p o s e d  a m e n d ment are 
further o u t l i n e d  below:

1. A natural p a r e n t ' s  "right to the c o m p a n i o n­
ship, care, custody, and m a n a g e m e n t  of his or her c h i l d r e n  
is an interest far more p r e c i o u s  than any p r o perty right." 
Santosk y v. K r a m e r . 455 U.S. 745, 758-59, 102 S.Ct. 1388, 71 
L.Ed2d 599 (1982). T h e  r i g h t  of p a r e n t s  to the care, 
custody  and control  of t h e i r  c h i l d r e n  "is an i m p o r t a n t  and 
s u bst antial r ight p r o t e c t e d  by ... both  the U n i t e d  States  
and M a s k a  C o n s t i t u t i o n s . "  M a t t e r  of S.D. . J r . . 549 P . 2d 
1190, 1200 (Alaska 1976). In S a n t o s k y  the S u p r e m e  C o u r t  
r e c o g n i z e d  that paren ts h a v e  due p r oces s rights at a 
t e r m i n a t i o n  of parental r i g h t s  proceeding. Similarly, the 
A laska S u p reme Court  has a c k n o w l e d g e d  that due p r o c e s s  
d i c tates that the state (the Division) carries the b u r d e n  of 
pr oving its a l l e g a t i o n s  by c l e a r  a n d  convi n c i n g  evidence. 
K.T.B. v. S t a t e . 689 P . 2d 472, 476 (Alaska 1984). By 
c r e a t i n g  a p r e s u m p t i o n  of c o n t i n u i n g  parental conduct, the 
p r o p o a a d  a m e n d m e n t  w o u l d  u n c o n s t i t u t i o n a l l y  s h i f t  the b urden  
of proof from the D i v i s i o n  to the parents.

2. T h e  m a j o r i t y  of t e r m i n a t i o n  p r o c e e d i n g s  in 
Al a s k a  involve N a t i v e  children. For t e r m i n a t i o n  of p a r ental 
rights of a N a t i v e  child, the Indian Ch ixd W e l f a r e  Act  
(ICWA) r e q u i r e s  "evidence b e y o n d  a rea son a b l e  d o u b t "  "that 
co n t i n u e d  c u s t o d y  of an I n d i a n  c h i l d  is likely to r esult  in 
serious e m o t ional or p h y s i c a l  harm." 25 U.S.C. Sec.
1912(f). A m e n d i n g  AS 47. 10.080(c) will not a f f e c t  m o s t  
Al a s k a  t e r m i n a t i o n  p r ocee dings, s i n c e  the ICWA p r e - e m p t s  any 
lower s t a n d a r d  for t e r m i n a t i o n  u n d e r  state law.

to
Barb Brink

I MOM ~  ,
Scott
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3. In the r e m a i n i n g  n o n - N a t i v e  cases, to which 
the amended standard w o u l d  apply, the process of creating 
the presumption will further c o m p l i c a t e  and prolong the 
proceedings. Under the p r es ent scheme, the court orders an 
appropriate dispos ition under AS 47.10.080(c). A treatment 
plan to promote r e u n if ication is a g r e e d  to by the parents 
and the Division without f u rth er c o u r t  intervention. The 
state has the option of p e t i t i o n i n g  for termination as the 
dispos i t i o n  under s u b s e c t i o n  (c). The proposed amendment 
would require a court d e t e r m i n a t i o n  of what services are 
a ppro priate for reunification. A d d i t i o n a l  proceedings would 
be ne cessary with lit igation o v e r  w h a t  services are 
appropriate, whether s u f f i c i e n t  a s s i s t a n c e  was provided by 
the Division, whether there was s u b s t a n t i a l  participation in 
services or whether t h e r e  was g o o d  cause not to participate. 
By interjecting the ne ed for a d d i t i o n a l  court proceedings 
and findings ov er these n e w  p o t e n t i a l l y  divisive issues, the 
propose d a m e n dmen t would i r o n i c a l l y  prolong  the t e rminat ion 
process, a result which is a l m o s t  n e v e r  in the child's best 
interest.

Recently, in c o n s i d e r i n g  this section, the A las ka 
S u p r e m e  C o u r t  concluded, "The s t a t u t e  is as specific as it 
c a n  u s e fully be, even t ho ugh its a p p l i c a t i o n  requires 
interpretation. We b e l i e v e  that t h e  scheme accomplishes its 
p u r pose of protecting children, w h i l e  balancing the parents' 
interests and still a l l o w i n g  r e a s o n a b l e  flexibility for the 
e x e r c i s e  of discretio n in the i n d i v i d u a l  case." R.C. v. 
State. D H S S . 760 P . 2d 501, 506 (Alask a 1988). The supreme 
c o u r t  is p r o bably right; m a k i n g  t h e  statu te more specific 
will make it less useful.

The bill p u r p o r t s  to e m p h a s i z e  that the best 
interests of the child m u s t  be co nsid e r e d .  But termin a t i o n  
p r o c e e d i n g s  are part of t he d i s p o s i t i v e  p hase of a 
ch i l d r e n ' s  c a s e  where c o n s i d e r a t i o n  of the "best interests 
of the child" is a l rea dy m a n d a t e d  p u r s u a n t  to AS 47.10.082. 
T h e  o nly c h a n g e  the bill will e f f e c t  is to further 
c o m p l i c a t e  the process of t e r m i n a t i n g  parental rights; a 
c h a n g e  w h i c h  is c l e arly not in t h e  child r e n ' s  best 
interests. I agree w i t h  the s u p r e m e  c o u r t  that the c u rre nt 
s t a t u t e  is as specific as it c a n  u s e f u l l y  be. T here is no 
r e a s o n  to c h a n g e  it, e s p e c i a l l y  in a w a y  that raises more 
i s s u e s  for litigation w h i l e  c o n t r a v e n i n g  parents due process 
r i g h t s  and t h o  Indian C h i l d  W e l f a r e  Act.



Rule 7 ALASKA RULES O F C O U R T

(I) Dismissal. The court may dismiss a petition 
at any time based on a finding of good cause consis­
tent with the welfare of the child and the family.

(g) Amendment. A petition may be amended by 
leave of the court and wilh reasonable notice on all 
parties at any time before the adjudication order. 
Amendment with appropriate continuances will be 
permitted to promote the interests ofjusticc and the 
welfare of the child and the family.

(SCO 845 effective August 15. 1987; amended by 
SCO 913 effective January 15, 1989)

PART V. PRELIMINARY 
PROCEEDINGS

Rule 10. Temporary Custody Hearing.

(a) Time of Hearing. At the request of the peti­
tioner, the court shall schedule a temporary custody 
hearing:

(1) within 48 hours, including weekends and hol­
idays, of when the court is notified of emergency 
custody taken pursuant to CINA Rule 6(a) or (b); or

(2) within a reasonable time following a petition 
for temporary custody or adjudication when emer­
gency custody has not been taken.

(b) Conductor Hearing.

(1) Opening address. The court shall determine 
whether all parties have received copies of the peti­
tion and understand its contents and shall advise the 
parties of the nature of the proceedings and possible 
dispositions. In addition, the coun shall advise the 
panics of the possibility of a temporary custody or 
supervision order pending adjudication and final 
disposition.

(2) Advice o f rights. The court shall advise the 
panics of their right to counsel, including the: ight to 
court-appointed counsel if applicable; the child’s 
right to a guardian ad litcm;thcirrighltoahearingat 
which the state is required to present evidence to 
prove the allegations in its petition; their right to 
confront and cross-examine witnesses al such a 
hearing, to present witnesses on their own behalf, 
and to compulsory process to compel these wit­
nesses to attend; and their pnvilegc against self- 
incrimination. In cases involving an Inuian child, 
the coun shall also advise the parties of an Indian 
custodian's or tribe’s right lo intervene,

(3) In cases involving an Indian child, the 
Department must present evidence which demon­
strates its efforts to comply with the placement 
requirements of 25 U.S.C. Section 1915(b).

(4) The court may admit hearsay evidence which 
would be otherwise madmissablc under the Evi­
dence Rules if the hearsay is probative of a material

fact, has circumstantial guarantees o f trust­
worthiness. and the appearing particsarc given a fair 
opportunity to meet it.

(c) Findings of Fact and Order.

(1) The court shall order the child relumed to the 
home and dismiss the petition if the court docs not 
find probable cause to believe the child is a child in 
need of aid under the prov is ions o f AS 
47.10.010(a)(2).

(2) The court shall arder the child placed in the 
temporary custody of the Department or order the 
child returned to the home with supervision by the 
Department if the court makes a finding that there is 
probable cause to believe that the child is a child in 
need of aid.

(3) The court may grant the Department author­
ity to remove the child from the child's home only if  
the court makes the following additional findings:

(A) cither that reasonable efforts have been 
made to prevent removal of the child from the home 
in accordance with the Adoption Assistance and 
Child Welfare Act of 1980, 42 USC § 67l(a)(I5), or 
that, under the circumstances of the case, i l is not 
reasonable to require such elTorts prior to removal;

(B) in the case of a non-Indian child, that con­
tinued placement in the home is contrary to the 
welfare of the child;

(C) in cases involving an Indian child, either (i) 
that removal from the parent’s or Indian custodian’s 
care is necessary to prevent imminent danger of 
physical harm or damage to the child; or (ti) that 
there isclcarandconvincingevidencc. including the 
testimony or qualified expert witnesses, that the 
child is likely to sulTer physical or emotional damage 
if left in the custody of ihe parent or Indian custo­
dian; and

(D) in cases involving an Indian child, concern­
ing the Department’s efforts to comply with the 
placement requirements of 25 U.S.C. Section 
1915(b).

(d) Review.

(1) The court must hold a hearing to review an 
order for temporary custody or supervision not 
more than 90 days from the date of the original 
hearing or any subsequent review hearing

(2) If circumstances relating to the child’s place­
ment change at any time between the temporary 
custody hearing and a final disposition, any party 
may request that the court review the initial tempo­
rary custody or superv ision order. In cases involving 
an Indian child, any party may move the court to 
icturn the child to the home of the parents or Indian 
custodian. The court shall return the Indian child lo 
the home if the mov ant shows by a preponderance of 
the evidence that removal is no longer necessary to
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CHILD IN NEED O F  AID RULES Rule 10

prevent imminent physical harm or damage.

(SCO 845 effective August 15. 1987; amended by 
SCO 898 effective July 15. I988: by SCO 9I4 effec­
tive January 15. I989; and by SCO 9I5 effective 
January 15, 1989)

PART V II. DISPOSITION

Rule 19. Review and Extension of 
Disposition Orders.

(a) Annual Review. The coun shall review its 
disposition order annually. The review will take 
place without a hearing on the basis of written 
rcpons. statements and affidavits unless an eviden­
tiary hearing is requested by a party oi ordered by the 
court on its own motion. The Department shall 
serve the parties with copies of the reports, state­
ments and affidavits submitted to the court tor its 
annual review together with a notice of their right lo 
submit statements, affidavits or other evidence lo 
the court and notice cf their right to request an 
evidentiary' hearing within 10 days of service.

(b) Review Upon Application. A party may apply 
for review of a disposition order at any time. The 
court shall order an evidentiary hearing to review 
the disposition upon a showing of good cause by a 
party or on its own motion. Notice by a party that 
there is reason to believe that the Department has 
not followed the placement preferences of AS 
47.10.230 or. in the case of an Indian child, of 25 
U.S.C. Section 1915, constitutes good cause for pur­
poses of this paragraph.

(c) Notice— Indian Child. In cases involv ing an 
Indian child, notice of an evidentiary hearing held 
under paragraphs (a) or (b) of this rule must be given 
to the child’s tribe and Indian custodian, even if the 
tribe or Indian custodian has not intervened in the 
ease.

(d) Findings. Al the conclusion of a hearing 
under subparagraph (a) or (b), the court must make 
findings based on the totality of the evidence before 
the coun. The child sh.-ll be returned home unless 
the coun finds by a preponderance of the evidence 
that the basis upon which the child was adjudicated

as a child in need ofaid continues io exist. If the child 
is not returned home, the coun shall establish on the 
record:

(1) why the child was removed from the home:

(2) what services have been provided to or 
offered to the parents to facilitate reunion:

(3) what services were utilized by the parents to 
facilitate reunion;

(4) the visitation history between the parents 
and the child;

(5) whether additional services are needed to 
facilitate ihe return ofthcchild tothechild’s parents: 
a n d

(6) when icturn of the child can be expected.

(e) Extension of Custody or Supervision.

(1) Petition. The Department may file a petition 
for an extension of the commitment to custody or 
supervision no later than thirty days prior to the 
expiration of the existing disposition order. The 
Department shall notice a hearing on the petition. 
The child and the child’s parents or guardian must 
be advised of their rights loan attorney and guardian 
ad litem at the extension hearing. In eases involving 
an Indian child, notice of the hearing must be given 
to the child’s tribe and Indian custodian, even if the 
tribe or Indian custodian has not intervened in the 
ease.

(2) Extension o f Custody. At the conclusion of 
the hearing the court shall make findings indicating 
whether the child continues to be a child in need of 
aid under AS 47.10.010(a)(2) and whether a basis 
exists for continuing or modifying its disposition 
order.

(3) Report. The Department shall submit a writ­
ten report comparable to the annual review report 
and make it available to all persons entitled to 
receive it ten days prior to the extension hearing, 
unless a different time period is ordered.

(4) Status Pending Decision. Ifthecourt isunable 
to decide the extension petition before expiration of 
the existing disposition order, the court may extend 
custody or supervision for a reasonable time pend­
ing a decision on the extension petition.

(SCO 845 effective August 15. 1987; amended by 
SCO 916 effective January 15. 1989)
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(d) A student shall be e x cu sed  from service an n panel member if tho 
student subm its a written r e q u e s t  to th e  court indicating the reason for 
not w ish ing  to serve. (§ 2 ch >19 SLA 1968)

Leglnlotlvp h is to ry  repo rts . For 
report on ch 49,9I.A 1966, see I960 House 
Journal, p. 52

S e c .  47.10.080. J u d g m e n t s  u n d  o r d e r s ,  (a) The court, at the con­
clusion o f the hearing, or th erea fter  a s  the  circumstances of the case  
may require, shall find and e n te r  a ju d g m en t  that the minor is or is not 
delinquent or a child in need  o f  aid.

(b) If  the court finds th a t  th e  m inor is delinquent, it shall
(1) order the minor com m itted  to the Department of  Health and 

Social Services for a period o f  t im e  not to exceed two years or in any  
event extend past the d ay  th e  m inor becomes 19, except that the 
department may petition for and the  court may grant in n hearing (A) 
two-year extensions of c o m m itm e n t  w hich do not extend beyond the 
child's 19th birthday if  th e  ex ten s io n  is in the best interests of the 
minor and the public; and (B) an  additional one-year period of supervi­
sion past age 19 if  continued superv is ion  is in the best interests of the 
person and the person c o n sen ts  to it; the  department shall place the 
minor in the juvenile  facility  w hich  the  department considers appropri­
ate and which may include a ju v e n i le  correctional school, detention 
home, or detention facility; th e  m inor m ay be released from placement 
or detention and placed on probation on order of the court and may also  
be released by the departm ent, in its  discretion, under AS 47.10.200;

(2) order the minor placed on probation, to be supervised by the 
department, and released to the  minor's parents, guardian, or a su it­
able person; if  the court orders the  m inor placed on probation, it may 
specify the terms and conditions of  probation; the probation may be for 
a period of time, not to exceed  two y ea rs  and in no event extend past 
the day the minor becomes 19, except th a t  the department may petition 
for and the court may gran t  in a h ea r in g

(A) two-year extensions o f  superv is ion  which do not extend beyond 
the child’s 19th birthday i f  th e  ex ten s ion  is  in the best interests of the 
minor and the public; and

(B) an additional one-year period o f  supervision past age 19 if  the 
continued supervision is in th e  best in terests  of  the person and the 
person consents to it;

(3) order the minor com m itted  to th e  department and placed on 
probation, to be supervised by the department, and released to the 
minor’s  parents, guardian, o ther  suitable  person, or suitable  
nondetention setting  such as  a fam ily  hom e, group care facility, or child 
care facility, whichever the  d ep artm en t  considers appropriate to imple­
m ent the treatment plan o f  th e  predisposition report; if  the court orders 
the minor placed on probation, it m a y  specify the terms and conditions
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5 47.10 080 A l a s k a  S t a t t t k -k 8 47 10.080

of probation; tin* department nuiy transfer tho minor, in the minor’s 
best interest*, from one of the probationary placem ent s e t t i n g  listed  
in this pem gruph to another, and the  minor, the minor's parents or 
guardian, and the minor's attorney are en tit led  to reasonable notice of 
the transfer; the  probation may he fur a period of tim e, not to exceed  
two years and in no event extend past the  day the m inor becomes It), 
except that the department may petition lor and the court m ay grant 
in a heart rig

(A I two-year extensions of com m itm ent which do not extend beyond  
the child's 19th birthday if  the extension  is in (b e h e s t  interests o f  the 
minor and t he public; and 

(It) an additional one-year period o f  supervision past age 19 if  the  
continued supervision is in the best in terests  of the person and the  
person consents to it; or

(4) order the  minor to make su itab le  restitution  in lieu of or in 
addition to the court's order under ( 1 1, (2) or (3) of th is  subsection  

<51 order the minor committed to the D epartm ent of  H ealth  und 
Social Services for placement in an adventure-based education pro­
gram established under AS 47 .21 .020  with conditions the court con­
siders appropriate concerning release upon satisfactory completion of  
the program or com m itm ent under ( 1 1 of th is  subsection if the program  
iH not satisfactorily completed.

(c) If the court finds that the minor is a child in need o f  aid, it shall
(1) order the minor committed to the department for p lacem ent in an  

appropriate se tt in g  for a period of t im e not to exceed two years  or in any  
event past the date  the minor becomes 19 years  o f  age, except that the  
department m ay petition for and the court m ay grant in a h ear ing  'A'  
two-year ex ten s ion s  o f  commitment which do not extend beyond the  
minor's 19th birthday if the extension is in the best interests  of  the  
minor and the public; and (Bi an additional one-year period of supervi­
sion past age 19 i f  the continued supervision is in the best interests  of  
the person and the  person consents to it; the department may transfer  
the minor, in the minor's best interests, from one placement se t t in g  to 
another, and the minor, the minor's parents or guardian, and the  
minor’s attorney are entitled to reasonable notice o f  the transfer;

(2) order the  m inor released to the minor's parents, guardian, or 
some other su itab le  person, and, in appropriate cases, order the  
parents, guardian, or other person to provide medical or other care and  
treatment; i f  the court releases the minor, it shall direct the depart­
ment to supervise  the care and treatm ent given to the minor, but the  
court may dispense  with the department’s supervision if  the court finds  
that the adult to whom the minor is released will adequately care for 
the minor w ithout supervision; the  departm ent’s supervision m ay  not 
exceed two yea rs  or in any event extend past the  date the minor reaches  
age 19, except that  the departm ent may petition for and the court m ay  
grant in a h ear in g
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(Al two-year ex ten sion s  of supervision which do not extend beyond 
the minor’s 19th birthday il the extension is in the best interests o f  the 
minor and the  public; and 

• Hi an additional one-year period of supervision past ago 19 i f  the  
continued supervision  is in the best interests of  the person and the  
person consents  to it, or 

i.'ll by order, upon a show ing in the adjudication hv clear and  
convincing ev idence  that there is a child iii need of aid under AS 
47.10 .010iiii(21 a s  a result o f  parental conduct and upon a show ing in 
the disposition by clear and convincing evidence that the parental 
conduct is l ike ly  to continue to exist if there is no termination of  
parental rights, term inate  parental rights and responsibilities o f  one or 
isith parents and commit the child to the department or to a legally  
appointed guardian o f  the person of the child, and the department or 
guardian sh a ll  report annually  to the court on efforts being made to 
find a perm anent placem ent for the child 

(d> An order issued under lei (Hi of th is  section authorizes the com ­
missioner of  health  and social services or a designee or the guardian o f  
the person o f  th e  child to consent to the adoption of the child.

(e) If the court finds that the minor is not delinquent or a child in 
need o f  aid, it shall im m ediately  order the minor released from the  
department's custody nnd returned to the minor’s  parents, guardian, or 
custodian, and d ism iss  the case.

(ft A m inor found to he delinquent or a child in need o f  aid is a ward  
of the s ta te  w h ile  committed to the department or the department has  
the power to supervise  the minor's actions. The court shall review an 
order made under ibi or <cn 1 • or i2l o f  this  section annually , and may  
review the order more frequently to determine if  continued placement,  
probation, or supe. vision, as  it is being provided, is in the best interest  
of the minor and the public. The department, the minor, the minor’s 
parents, guardian, or custodian are entitled, when good cause is shown,  
to a review  on application. If the application if- granted, the court shall 
afford these  parties und their counsel reasonable notice in advance of  
the review  and hold a hearing where these parties and their counsel 
shall be afforded an opportunity to be heard. The minor shall be 
afforded the opportunity to be present at the review.

(g) No adjudication under this chapter upon the  status o f  a child may  
operate to impose any o f  the civil d isabilities ordinarily imposed by 
conviction upon a crim inal charge, nor may a minor afterward be con­
sidered a criminal by the  adjudication, nor may the adjudication be 
afterward deem ed a conviction, nor m ay a minor be charged with or 
convicted of a crime in a court, except as provided in th is  chapter. The  
com m itm ent and p lacem ent of a child and evidence given in the court 
are not adm iss ib le  a s  evidence apainst the minor in a subsequent case  
or proceedings in any other court, nor does the com m itm ent and  
placem ent or evidence  operate to disqualify a minor in a future civil 
service exam in ation  or appointment in the state.
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<h) The departm ent bIuiII pay all court costs incurred in all pro­
ceedings in connection  w ith  the  adjudication of delinquency under this  
chapter, including  h ea r in g s  which result in the release of the minor.

(i) A minor, th e  m inor’s parents or guardian acting on the minor’s 
behalf, or the depart m en t  may appeal a judgment or order, or the stay, 
modification, s e t t in g  aside, revocation, or enlargement of a judgment  
or order issued by th e  court under this chapter.

(ji I Repealed, $ 29 ch (id SLA 1977]
Iki In m aking  its  order under (cl o f  this section, the court shall 

consider the fact, i f  it is a fact, that the minor was being provided 
treatment by sp ir itu a l  m eans through prayer in accordance with the 
tenets and practices o f  a recognized church or religious denomination  
by an accredited practitioner o f  the church or denomination. (§ 10(2) 
art 1 ch 145 SLA 1957; am  § 2 ch 110 SLA 1960; am § 2 ch 118 SLA 
1962; am § 1 c h 4 0 S L A  1967; am  §§ 1 - 4  ch 27 SLA 1970; am 12— 15 
ch 245 SLA 1970; a m  § 6  ch 104 SLA 1971; am §S 6, 7 ch 1 SLA 1972; 
am §§ 1 ,2  ch 125 SLA 1974; am  14— 18. 29 ch 63 SLA 1977; am § 6 
ch 86 SLA 1979)

Cross re ferences. — For the stundnrd 
of proof fur findings under this section, see 
Children's Rule 21, A laska Rules of Court. 
See also, Children’s Rules 22 und 23.

Kditor'a notes. —  Section 31. ch. 63, 
SLA 1977, provides: "Section 18 of this Act 
has the effect of adding to the court's 
responsibilities when holding n review 
under Rule 28, Alaska Rules of Children's 
Procedure, by requiring the court to hold a 
hearing upon a showing of good cause, give 
notice, and afford an opportunity to be 
heard

Section 34, ch 63. SLA 1977. in the first 
sentence provides: "The portions of AS 
47.10 080(b) and (c> in secs. 15 and 16 of

'his Act which specify th . length of 
commitment to the department or proba­
tion or supervision by the department are 
applicable to those minors affected tinder 
former AS 47.10.080(b). (c) and (j) before 
the effective date of this Act (August 26, 
1977) so that the commitment, probation 
or supervision of minors by the depart­
ment before the effective date of this Act 
• August 26, 1977i shall continue, but may 
not exceed two years from the effective 
date of this Act (August 26, 1977) unless 
two-year extensions have been granted by 
the court under this Act " Subsection (ji of 
AS 47.10 080 was repealed bv § 29, ch 63. 
SLA 1977

NOTES TO DECISIONS

Each ca tego ry  o f c h ild re n  m anda te s 
differences re g u rd in g  con ten t o f d is ­
positional o rde rs . —  Alaska's pertinent 
statutory provisions and procedural rules 
distinguish between categories of children 
for purposes of adm inistering Alaska chil­
dren's laws. Of controlling significance is 
that each class or category mandates dis­
tinct differences regarding the permissible 
content of any dispositional order the trial 
court can enter. In re A Minor Child, Sup. 
Ct. Op. No. 737 (File No. 1524), 490 P.2d 
658 (1971).

Where a d e lin qu en t ch ild  w as sen ­
tenced for a fixed tim e period  and  
o rdered  to an  ad u lt institu tion , this

amounted to a penal sentence as opposed 
to the juvenile disposition required under 
subsection 'bn 1 •. B.A.M v. State, Sup. Ct. 
Op No. 1104 (File No. 2144), 528 P.2d 437 
(1974-

Court ennnot place child in p a rtic ­
u la r  institu tion. — Under this section as 
amended, the court no longer has discre­
tion to order the delinquent child placed in 
a particular institution, The court only has 
authority to commit the child to the 
department, which then places the child. 
B.A.M. v. State, Sup. Ct. Op. No. 1104 
(File No. 2144), 528 P.2d 437 (19741; A.A. 
v. State. Sup. Ct. Op No. 1181 (File No. 
2400). 538 P.2d 1004 (1975).
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(3) a description o f the potential harm to the child which may result  
from removal from the home and any efforts which can be made to 
m inim ize such harm; and

(4) any further information w h ich  the court may request.
(c) The court shall inform the child, the child's parents and the 

attorneys representing the parties and the guardian ad litem that the 
predisposition report will be ava ilab le  to them not less than 10 days 
before the disposition hearing.

(d) For purposes of  this section  "parents" means the r jral or 
adoptive parents, and any legal guardian, relative, or other adult per­
son with whom the child has resided and who has acted as a parent in 
providing for the child for a continuous period of time before this action, 
(§ 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Applied in Grannto v. Occhipinti, Sup. Cited in M.O.W. v. State, Ct. App. Op. 
Ct. Op. No. 1962 (File No. 3756), 602 P.2d No. 95 (File No. 48461, 645 P.2d 1229 
442(1979). (1982)

S e c .  47.10.082. B e s t  in te r e s t s  o f  th e  c h i ld .  In making its disposi­
tional order under AS 47.10.080(b) the  court shall consider the best 
interests of the child and the public, and in m aking its dispositional  
order under AS 47.10.080(c) the court shall consider the best interests 
of the child; in either case the court sha ll  consider also the ability of the  
state  to take custody and to care for th e  child to protect the child’s best 
interests under AS 47.10.010 — 47 .10.142. (§ 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Show ing required t justify  te rm ina­
tion o f p a ren ta l rights. —  While best 
interests of the child become relevant at 
some point, there first must be a showing 
of parental conduct sufficient to justify ter­
mination. Nada A v. State, Sup. Ct. Op.

No. 2632 (File Nos. 6546. u693), 660 P.2d 
436 < 1983'.

Cited in Granato v. Occhipinti, Sup. Ct. 
Op. No. 1962 (File No. 3756), 602 F.2d442 
(1979'; M O W v. Slate, Ct. App. Op. No. 
95 tFile No. 4846>. 645 P.2d 1229 (1982).

S e c .  47.10.083. R e v ie w  h e a r in g  in fo r m a t io n .  In the case of a 
child in need of aid, the child shall be returned home at the review 
hearing under AS 47 .10080(f)  u n less  the  court finds by a 
preponderance of the evidence that the basis upon which the child was 
adjudicated under AS 47.10.010(a)(2) continues to exist. If the child is 
not returned home, the court shall estab lish  on the record

(1) w hy  the child was removed from the home;
(2) w h at  services have been provided to or offered to the parents to 

facilitate reunion;

46



§ 47 .10 .083

tich muy result 
in be made to
iuest,
rents and the 
litem that the 
than 10 days

le natural or 
ler adult per­
is a parent in 
re this action.

e. Ct. App. Op. 
6-15 P.2d 1229

I its  disposi- 
ler  th e  best  
ispositional  
•st in terests  
bility  o f  the  
child's best  
A 1977)

93). 660 P.2d
inti. Sup. Ct 
602 P.2d 442 
^PP- Op. No. 
1229 i1982i.

case  o f  a 
ie  review  
i s  by a 
child was  
e child is

arents to

1

*

§ 47.10.084 W e l f a r e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47.10.084

(3) what services were utilized by the  parents to facilitate reunion;
(4) the v isitation  history between the parents and the child;
(5) w hether additional services  are needed to facilitate the return of  

the child to the child’s parents;
(6) when return o f  *he child can be expected, i 5 2(5 ch 63 SLA 1977)

NOTES TO DECISIONS

Cited in M.O.W. v. State, Ct. App Op.
No. 95 (File No. 4846). 645 P.2d 1229 
(1982).

S e c .  47 .10 .084 . L e g a l  c u s t o d y ,  g u a r d ia n sh ip ,  a n d  r e s id u a l  
p a r e n ta l  r ig h t s  a n d  r e s p o n s ib i l i t i e s ,  (a) When a child is com m itted  
under AS 47.10.080(b)(1) or ( c ) ( l ) to the department or released under  
AS 47.10.080(b)(2) or (3) or (c)(2) to the child's parents, guardian, or 
other su itab le  person, a relationship of legal custody exists . This  
relationship imposes on the departm ent and its authorized ag en ts  or 
the parents, guardian, or other suitable  person the responsibility of  
physical care and control o f  the child, the determination of where and  
with whom the child shall live, the  right and duty to protect, train and 
discipline the child, and the duty o f  providing the child w ith  food, 
shelter, education, and medical care. These obligations are subject to 
any residual parental rights and responsibilities and r ights and  
responsibilities o f  a guardian if one has been appointed. When parental  
rights have been term inated, or there are no living parents and no 
guardian has been appointed, the responsibilities o f  legal custody 
include those in (b) and (c) o f  this  section. The department or person  
having legal custody of the  child may delegate any o f  the  
responsibilities under th is  section, except authority to consent to m ar­
riage, adoption, and military en listm ent may not be delegated. For 
purposes of  th is  chapter a person in charge of a placement se t t in g  is an  
agent of  the department.

(b) W hen a guardian is appointed for the child, the court shall spec­
ify in its order the rights and responsibilities of the guardian. The  
guardian m ay  be removed only by court order, The r ights  and  
responsibilities m ay include, but are not limited to, having the  right  
and responsibility of  reasonable visitation, consenting to m arriage,  
consenting to military en listm ent,  consenting to major medical  
treatment, obtaining repres°ntation for the child in legal actions, and  
making decisions of  legal or financial significance concerning the child.

(c) When there has been transfer o f  legal custody or appointm ent of  
a guardian and parental rights have not been terminated by court 
decree, the parents shall have residual rights and responsibilities. 
These residual rights and responsibilit ies  o f  the parent include, but are  
not limited to, the  right and responsibility of reasonable v isitation ,
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Continuation of Fiscal Note Analysis for CSHB 178 (HESS)

provides for the protect ion of foster parents against loss or damage 
le property owned hy the foster parent i f  the loss is not covered by

Hip nrnfnrfinn nrnwiHoH i r  ^ f  c inn nn /f inn nn

This bi
io tangible property ....... _  .....* m .<= . v
insurance. The protection provided is excess of S100.00 ($100.00 deductible) 
per inc ident ,  without l im i t a t i o n ,  and is "a l l  r i s k ,"  covering f i r e ,  theft ,  
vandalism, or any other type of damage a l leged ly  caused by the foster ch i ld .  
Tangible property includes dwe l l in gs ,  money, jewe lry ,  e le c t r ic a l  appl iances,  
fu rn i tu re ,  p lants ,  automobi les, etc.--any real or personal property owned or 
in the custody of the foster parent.

We estimate the average value of a foster home dwel l ing at least $150,000 with 
at least $75,000 in contents. This f isca l  note is designed to respond to one 
total dwel l ing loss per year plus an add it iona l  $100,000 for  miscel laneous 
losses and ad just ing expenses.

Risk Management has been advised the State lias approximately COO foster homes 
at present--so we bel ieve th is  f isca l  note may he conservative. The note 
issumes approximately C5 percent of the foster homes w i l l  have miscellaneous 
Hisses during a year that could f a l l  w ith in  the scope of th is  new le g is l a t i o n .

j ince a l l  Risk Management funding is col lected through Reimbursable Services 
Agreement (RSAs) from the agencies,  this request would be added to the 
Department of Health and Social Services insurance RSA b i l l i n g  fiom the 
D iv is ion of Risk Management.

a /Oki /ni9*nt;_n/9



STATE OF ALASKA BELL VERSION: HB 173
1990 LEGISLATIVE SESSION PUBLISH DATE: _________

FISCAL NOTE
R E Q U E S T :_________________________________________________

Revision Dale:  —  — ------ Agency Affected: H e a l t h  a n d  S o c i a l

™ ei q  ?  4   P u r c h a s e d  S P.rvirpg
a n ?  u n i n s u r e d  l o s s  r e l a t e d  t o  f o s t e r  c h i l d r e n

Sponsor: H ESS C o m m i t t e e  Components F o s t e r  r ’-.T-o______________
Requestor: ______________________________________ ______________________________________________________

E X PEN D ITU R ES/R EV EN U ES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 F Y 0 5 FY 96
PERSONALSER VICES
TRAVFL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

", : q 0, _ o n  a =to n 5 0 . 0 s n . n

TOTAL OPERATING 5 0 .  0 . .  5 0 . 0 5 f l . f l ___ L Q _a.. 5 0 . 0  .

CAPITAL

REVENUE

FU N D IN G : (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

. 0 0 q n n rLA-,-^ -

CcLf 5 0 . 0 5 0 . 0

5 6 . 0 Ccu

-------- sa - .-a - ___ 51L 0

P O S IT IO N S :

FULL-TIME
PART-TIME
TEMPORARY

A N A LY SIS : (Aoach ascpajate page if necessary )T h e  D e p a r t m e n t  c a n n o t  a c c u r a t e l y  e s t i m a t e
t h e  c o s t  s h o u l d  t h i s  b i l l  b e c r m e  l a w .  T h e r e  w i l l  b e  a n  i n c r e i s e  i | n  c l a :
^  i ^ Gu r e e  w h l c t l  c a n n o t  b e  d e t e r m i n e d  a t  t h i s  p o i n t .  C l a i m s  
c o u l d  b e  a s  l o w  a a  $ 5 , 0 0 0  o r  a s  h i g h  a s  $ 1 0 5 , 0 0 0  o r  m o r e .

Prepared by ^  R u s - j p  W eb b -----------------------------------------------------------------  phonc - j  a g _ g t 7 o_______
Division :• T a m i l  y  m r i  V n n ^  q c c   Date : -------

Approved by Commissioner: M y r , - w *nn=.-.r> _____________________  Date : 77 r-J / S , • ‘? r'  0
Agency : . h e a l t h  a n d  .9n r i . i l  g Q y i M . - ? f --------------------------------------- J

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) PaKc -------- of —


