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JACKSON v. POWER Alaska J379

ctum jm rid i17S 1A'm S* ItSTj

sictans, 50 Wash.l. Rev. 385 (1975) (herein
after "Comment, Hospital Responsibih
ty")

Jackson concedes that Dr. Power was an
independent contractor; however, he as
sorts that Alasku’s law of respondeat su-
perior mandates a result different than
that which would be reached under the
general rule* Jackson argues that our
decision in Fruit v. Schreiner, 502 p.2d
133 (Alaska 19/2), establishes that the law
of “vicarious legal responsibility” in Alaska
is "enterprise liability." Titus, he con-
tends, if the enterprise impacts society and
the negligent act occurred during an activi-
ty performed for the benefit or in the inter-
est of the enterprise, the enterprise ia lia-
ble.

[31 Jackson's argument proves unper-
suasive. First, Jackson’s interpretation of
Fruit is flawed. A close reading of that
case shows that we did not view "enter-
prise liability" as a separate theory of lia-
bility or a distinct cause of action. Rather,
enterprise liability was seen as one of ti
widely accepted theories used by courts to
justify imposition of vicarious liability in an
established employer/employee context-
1< at 138-39. As was noted in Fruit:

[T]he "enterprise" theory' - - « finds liabil-

ity whenever the enterprise of the em-

ployer would have benefited by the con-
text of the act of the employee but for

the unfortunate injury.

The rule of respondeat superior how-
ever. ... is limited to requiring an enter-
prise to bear the loss incurred as a result
of the employee's negligence. The acta
of the employee need be so connected to
his employment aa to justify requiring
that the employer bear that losa.

3. The trial court decided the luue of the appli-
cability of enterprise liability aa a mailer of law.
We scrutinize questions of faw under a a* novo
or Independent judgment atandard of review.
Hicktin v. Orbeck, 565 P.2d 159. 163 n 6 (Alaaka
1977), rtv'd on other grounds, 437 US. 311. 98
S.Ct. 2412. 57 LEd.2d 397 f1978). When re
viewing a question ol law. It la our 'duty lo
adopt the rule ol law that la most persuasive In
light of precedent, reaaon and policy* cum v.
Ha, 591 P.2d 12SI. 1284 n. ¢ (Alaska 1979).

Id at 140-41 (emphasis Added) (footmil' "
omitted) See generally Morris, Enter
pnse Liability anil thr Amman/ /o
cess—the Insignificance uf Foresight m
Yale LJ 554 (1901)

Additionally, our derisions since Fruit
ahuw that we have applied the theory of
respondeat superior only m an employ
er/omploye* context, unless one of the well
established exceptions to that rule exists
See, Parker Palling r. O'Setll, 674 P 2d
770, 775 (Alaska 1983); Williams v. Alyes-
ka ftpeline Service Co. 650 P 2d 343. 349
(Alaska 1982), Hammond r. Rechtet /nr,
606 P.2d 1269, 1273 IA'iska 1980); fiarton
v. Lund, 563 P 2d 875. 876 rAlaska 1977),
Luth v. Rogers & Rabler Construction.
507 pP.2d 761. 783-64 (Alaska 1973). Jack-
son’s theory presents no such exception

Finally, the cases from other jurisdic-
tions cited by Jackson provide little support
for his theory; those cases deal only with
theories of apparent agency or corporate
negligence. Moreover, although at least
two courts appear to have implicitly indi-
cated a willingness to recognize a theory of
enterprise liability, see Atden r. Prov-
idence Hospital. 382 F.2d 163. 166 (DC
cir.1967); Adamski r. Tacoma General
Hospital, 20 wash.App. 98. 579 P 2d 970.
977 & n. 5 (1978), to date, no court has

explicitly embraced that concept.*

In short. Jacksor.'s theory of enterprise
liability is not yet the law in Alaska.

\Y

Jackson next argues that the trial court
erred in holding that genuine issues of
material fict prevented it from granting
summary judgment on hia theory of appar-

ent authority.

*. Some commentators hive suggested an enter
prise ion doctrine at a ban* for imposing habit
ily for any ion occurring at pan of the hospital
enterprise. see Southwick. Hospital Liability
Tho Theories Have been \icritd. 4J. Left! Mrd
. 3-5(1983); Comment. Hoipuat ftesponubthry.
supra al 418-19.

— e —



«

1380 71T PACIFIC REPORTER, A SERIES

Although wo li.ivc recognized the doc-
trine of apparent authority in other con-
texts, .tec City 0fDelta Junction r. itack
trucks. =170 1*2d 1128. 1129-30 (Alaska
108.1) (national distributor and local fran-
chise), lerkius r Willacy, 131 1"2d 111,
14'' (Alaska 1007) (husband inn! wife), this
is the first time we have been asked to
apply this doctrine to a hospital-indepen-
dent contractor/physician relationship.

Cases from other jurisdictions show n
strong trend toward liability ngamst hospi-
tals that permit or encourage patients to
believe that independent contractor/physi-
cians are, in fact, authorized agents of the
hospitals * These courts have ht'd hospi-
tal* vicariously liable under a doctrine la-
beled either "ostensible" or "apparent”
agency or 'agency by estoppel.” Sec Po-
rutnansky r. Emory University, 156 Ga.
App. 602, 275 S.E.2d 163, 168 (1981),
Painlsmlie Hospital r. Rose, 683 s.w.2d
255. 257 <Ky.1985); Mehlman r. Powell,
378 Aid 1121 (Md.1977); Grewe t. ML
Clemens General Hospital, 404 Mich. 240,
273 N W id 429. 432-33 (1978); Arthur i.
St. Peters Hospital, 169 NJ.Supor. 575,
4(15 A.2d 443 (1979); Hannola r. City of
Lakewood, 68 ohio App.2d 61, 426 N.E.2d
1187, 1192 (1980), Weldon. 709 P2d at
1060; Themms v Emanuel Lutheran
Chanty Bd.. 51 Or App. 901. 637 P.2d 155,
158-59(1982); Adamski r. Tacoma Gener-
al Hospital. 20 wash.App. 98. 579 P.2d
970. 977 (1978); see generally Janulis SI
Homstein, SUpra at 696-702. Although
courts and commentators often use these
terms interchangeably, they are not theo-
retically identical

(4) The "o*teniible” or "apparent”
agency theory' is based on Section 429 of
the Restatement (Second’ -f Torta (1965).
which provides:

One who employs an Independent con-

tractor to perform services for mother

which are accepted in the reasonable be-

7. The only euepoon io this modem trend of
which we lie aware 1i Grtent v. Rtgtn. 147
1 Ape Jd 1009. 101 Itl Dec. 34). 491 N £M 167
(1916). In Grunt, the cow| specifically refuted
to apply apparent agency to a hvtpitalemergen
¢y room doctor relationship because “tljhe ab-
vence of the power to control the decilion mak-

li.-f that the services are being rendered
by the employer or by his servants, is
subject to liability for physical harm
caused by tho negligence of the contrac-
tor m supplying such services, to the
same extent as though the employer
were supplying them himself or by his

servants.

Two factors are relevant to a finding of
ostensible agency: (1) whether the patient
looks to the institution, rather than the
individual physician, for care; and (2)
whether the hospital "holds out” the physi-
cian as im employee. Simmons v. St
Clair Memorial Hospital, 332 Pa.Super.
444. 481 A 2d 870, 874 (1984); see also
Irving r. Doctors Hospital of l,ake Worth,
415 So 2d 55. 60-61 (Fla.App.1982); Smith
v. St. Francis Hospital, 676 p.2d 279, 282
(Okla.App. 1984).

[5J "Agency by estoppel,” in contrast,
is predicated on the arguably stricter stan-
dard of the Restatement (Second) of Agen-
cy 8 267 (1958). Section 267 provides:

One who represents that another is his

servant or agent and thereby causes a

third person justifiably to rely upon the

care or skill of such apparent agent is
subject to liability tr the third person for
harm caused by the lack of care or skill

A the one appearing to be a servant or

other agent as if he were such.

Under this theory, there must be actual
reliance upon the representations of the
principal by the person injured. Mehlman,
378 A 2d at 1123.
Thus, theoretically, there need be no
causal relationship between the prin'u
psl's corduct and the plaintiffs reliance
to warrant a conclusion of oaten >le
agency; such a causal relationship and
such a change of position, however, is
the essence of estoppel to deny agency.

Janulis & Homstein. supra at 697.

(6) Jackson, in essence, SSkS us to
adopt a rule of ostensible agency. FMH.

myg of the emergency room physician demands

that the independent relationship between hos—
pital and emergent- room physician be recog-

m.ed* U 101 lilOcc. as 347. 4M NEJJ at

171. We vsew Grunt as an aberration depend—
ent upon reasoning which is not particularly

perruAiivc.
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on the other hand, requests thut we follow
Greene and refuse to apply this doctrine in
the hospital physician context or. alterna-
tively, that we adopt a rule which is essen-
tially estoppel by agency. Although we
find nothing antithetical about applying the
doctrine of a' oarent authority to a hospital-
independent contractor/physician relation-
ship, we perceive no reason lo ndopt a
special rule in this area. We believe that
traditional rules of apparent authority pro-
vide sufficient guidelines.

In City of Delta Junction, we defined
the doctrine of apparent authority in Alas-
ka as follows;

Apparent authority to do an act is cre-
ated as to third persons by written or
spoken word or any other conduct of the
principal which, reasonably interpreted,
causes the third person to believe that
the principal consents to have the act
done on his behalf by the person purport-
ing to act for him.

670 P.2d at 1130 (quoting Restatement
(Second) of Agency $ 27. at 103 (19581).
We went on to emphasize that it is the
principal's conduct that gives rise to his
liability and not the conduct of the alleged
agent; "one dealing with an alleged agent
must prove that the principal was respon-
sible for the appearance of authority, by
doing something or permitting the alleged
agent to do something that led others, in-
cluding the plaintiff, to believe that the
agent had the authority he purported to
have.” Id. (quoting W. Scavy. Handbook
of The Law of Agency s 8. at 13 (1964)).

Reiving on City of Delta Junction, the
tm! court held that existing factual dia-
putei required Jackaon to submit hts appar-
ent authority theory to the jury. When
reviewing the denial of a motion for sum-
mary judgment. ve must determine wheth-
er genuine issues of material fact exiat.
and if not. whether the moving party is
entitled to judgment as a matter of law.
Alaska RCiv.P. 56(c); SAcffinp r. Dilhng-

I. The clinics continued lo provide an additional
physMian tot the grave)aid shift on a rotation
Mill

V. Jackson testified at hit deposition that hr re—
called being placed in ihe helicopter but had no
recollection ol being removed from it being

ham City School District, 617 p.2d 9, 1l
(Alaaka 1980). In reaching (his decision we
must draw all reasonable inferences in fa-
vor of the non-moving party and against
the movant. Id.

Drawing all reasonable inferences in ihe
light most favorable to FMH. the record
shows the following: at the time of Jack-
son's accident. FMH was the only civilian
hospital north of Anchorage providing
emergency room services in Alaska. Two
road signs in Fairbanks note the location of
the hospital. However, neither of these
signs specifically refer to ;he existence of
emergency room services. The signs were
not constructed or situated by FMH In
fact, FMH does no advertising at all.

From the lime of its establishment in
1972, FMH has never staffed its emergen-
cy room with its own physician employees,
but has always relied u]*on local physicians
to provide that service Prior to the forma-
tion of ER! in 1977. FMH’s emergency
room was serviced by throe local clinic*,
each providing one physician on a nightly
basis. After 1977, ERI| provided one physi-
cian on a nightly basis who worked a 14-
hour graveyard shift (6:00 p.m. to 800
a.m.).* While on duty in the emergency
r*on, the ERI| physician was "in charge"
and no FMH personnel wore responsible
for either scheduling or monitoring the
emergency room physicians. No contractu-
al arrangement existed between FMH and
ERI for the provision of cme”encv room
physicians.

In apparent non-life tin ilening situa-
tions the first person an incwming patient
sees at the emergency room * the admis-
sions clerk. Immediately adjacent to the
clerk’a desk is a sign which indicated that
physician from ERI were working in the
emergency room Although the exact
~tale of Jackson's awareness is not entirely
clear, there is evidence suggesting that he
waa admitted in a conscious state* Nei-

taken to FMH, oe of meeting the doctor who
"rested him. On the other hand, me medical
record! indicate that Jackson appeared to be
neu/oloficall) liable completelv oriented and
fair no indication that he wav uncontciout oe
in distresi Msirrmer at hi! drputilion. Dr
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thcr Jackson nor his mother s<le tod FMH
as the place of treatment nor Dr. Power us

Jackson's physician.

|7,8| From the nbove, ajury could con-
clude that FMH held itself out as providing
emergency care services to the public. A
jury could also find that Jackson reason-
ably believe J that Dr. Power was employed
by the hospital to deliver emergency room
service. It is also possible, however, that a
jury could find to the contrary.>*

Unless the evidence allows but one infer-
ence. the question of apparent authority is
one of fact for the jury. City of Delta
Junction, *370 pP.2d at 1131; Themins, 637
P.2d at 159; Adamski, 579 P.2d at 978, In
the case at bar, the record is not suscepti-
ble to a single inference. Thus, the trial
court properly denied summury judgment

on this issue.

\2

Jackson's final point is that the trial
court erred in refusing to rule, as a matter
of law, that FMH, as a general acute care
hospital, has a non-delegable duty to pro-
vide non-negligent physician care in its
emergency room. In essence, Jackson's
position is that when a hospital undertakes
to operate an emergency room as an inte-
gral part of ita health care enterprise, pub-
lic policy dictates that it not be allowed to
insulate itself from liability by shunting

that responsibility onto another.

FMH. on the other hand, argues that a
hospital does not have a non-delegable duty
to guarantee safe treatment in its emergen-
cy room. Physicians, not hospitals, FMH
asserts, have a duty to practice medicine
non negligently. Thus, according to FMH.

Power testified that *Jackson was talking" and
“completely oriented."

10. In this refard. we agree with the Welghtlof
authority that application of apparent authority
in the hospital/emergency room physician sitd-
ation does not require an express reptesentation
to the patient that the treating physician is an
employee of the hospital  Nor Is direct testimo-
ny as to rrikancc required absent evidence that

the P,auant knew or should have known that the

treating physician was not a hospital employee
when the freatment was rendered. Sea cases
cited supra p. NIO
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a hospital innot be held lo have delegated

away u duty it never had.

The trial court ruled that "[tjhere cannot
be a non-delegable duty if there is no con-
tractual relationship." Since it waa unclear
from the evidence whether or not there
waa any contractual relationship between
ERI and FMH, the court denied Jackson's
motion for summary judgment. Initially,
we note the trial court's erroneous charac-
terization of the issue. By holding that
there can be no "non-delegable duty if
there is no contractual relationship," the
court confused the question of the exist-
ence of n duty with the issue of whether a
duty is non-delegable. The flaw in this
reasoning is self-evident Aa FMH points
out, a party cannot be held to have delegat-
ed away a duty it never had. Thus, the
threshold question is whether FMH had a
duty to provide emergency room care.
Only if it did, is it necessary to determine
what that duty entailed.

(9] FMH is licensed as a "general acute

care hospital." ]1 Aa such, it ia required to
comply with state regulations designed to
promote "safe and adequate treatment of
individuals in hospitals in the interest of
public health, safety and welfare." AS 18.-
20.060. These regulations provided, at the
time of Jackson’s accident, that an acute
care hospital shall "insure that a physician
is available to respond to an emergency at
all limes." Former 7 AAC 12.110(cK2).1,
Thun, at a minimum, the law imposed a
duty on FMH to provide emergency care
physician* on a 24-hour basia.

FMH, however, voluntarily assumed a
much broader duty. At the time of Jack-
aon’* accident, FMH was accredited by the

11. A general acute care hospital la a "facility
which™ provides hospitalization for inpatient
medical care of acute llness or Injury and ob-
stetric care." 7 AAC 12.100.

12. In 1913, this regulation was amended to pro-
vide that *1*1 general acute care hospital muir
Rrowde ... (among other services not relevant

ere) em.ergencg care services." 7 AAC 12103
(emphasis added).
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Joint Committee on the Accreditation of
Hospitals (JCAH).]J. In order to receive
and maintain accreditation." FMH had to
comply with the JCAH's standards promul-
gated in the Accreditations Manual For
Hospitals, Emergency Services. Standard
I mandates that all accredited hospitals im-
plement a well defined plan for emergency
care based on community need and the
capability of the hospital. The JCAH stan-
dards also mandate, among other things,
that: (1) FMH's emergency room be direct-
ed by a physician member of the active
medical staff (Standard II); (2) FMH's
emergency room be integrated with other
units and departments of the hospital
(Standard I11); (3) that emergency care be
guided by written policies and procedures;
and (4) that the qunlity of care be contin-
ually reviewed, evaluated and assured
through establishment of quality control
mechanisms (Standard V).

Additionally, FMH’s own bylaws provid-
ed for the establishment and maintenance
of an emergency room. Article X, section
I(dXIXb) of FMH's Medical Bylaws pro-
vides for an emergency room as one of the
services of the hospital. Article XI, section
3(e) provides for the creation of an emer-
gency room committee which is required
among other things to:

(a) formulate rules and regulations for
the continuous coverage of the emer-
gency room; and

(b) supervise the clinical work in that

department.

(10) Based upon the ubove, it cannot

seriously be questioned that FMH had a

13. The JCAH was formed in ihe early 1950'» by
the American College of Surgeon*, ihe American
College of Phyilciam, ihe American Hotpital
Association, and the American Medical Associa-
tion. Its purpose was to establish minimum

hosgnal standards for patient care. For details

of the program, see Domette, The Legal Impact
on Voluntary Standards in Cut/ Actions Against

the Health Ca't Provider. N.Y.L-Seh.LRev, 925.

925-28 (19771; Holbrook fc Dunn. Medical Mat-

practice Litigation: The Pucoitrabilry and L'tt

of Hospitals' uality Assurance Committee

Records. 16 Washburn LJ. 54. 57 11976),

14. Hospitals voluntarily seek accreditation for
financial and professional prestige reasons
First, accreditation by the JCAH means the hos-

duty to provide emergency room services
and that part of that duty was to provide
physician care in its emergency room.
Having so determined, we must next ascer-
tain whether FMH's duty to provide physi-
cian care in the emergency room is non-del
egable. That is, we must determine wheth-
er, having assumed the duty to staff an
emergency room, FMH should be allowed
to avoid responsibility for the care ren-
dered therein by claiming that the physi-
cians it provides nre not its employees. We
conclude that it cannot.

1) A non delegable duty is an estab-
lished exception to the rule that an employ-
er is not liable for the negligence of an
independent contractor. \V. Keeton, I).
Dobbs, R. Keeton. D. Owen, Prosser and
Keeton on The Late of Torts, § 71 at 511-
12 (5th ed. 1984). According to the late
Professor Prosser, such a duty "may be
imposed by statute, by contract, by fran-
chise or by charter, or by the common
law." Id, Among the duties considered
non-delegable are the following:

(Tjhe duty of a carrier to transport its

passengers in safety, of a railroad to

fence its tracks properly or to maintain
safe crossings, and of a municipality to
keep its streets in repair; the duty to
afford lateral support to adjoining land,
to refrain from obstructing or endanger-
ing the public highway, to keep premises
reasonably safe for business visitors, to
provide employees with a s:.fe place to
work; the duty of a landlord to maintain
common passageways, to make repairs
according to covenant, or to use proper

pltsl qualifies to participate in the federal Medi-
care and Medicaid programs. Accreditation .b%/
JCAH is deemed substantial compliance wit
the Medicare conditions of participation. 42
us.c.s 1395bb(1982): 42C.F.R. § 405.1901(d)
51986). See generally, Dornetie. supra n 13 at
27, Holbrook & Dunn, supra n. 13 al 58 Sec-
ond. JCAH accreditation is often a prerequisite
to obtaining approval of internship and residen-
Cy programs. See generally, American Medical
Association Directory of Accredited Pendencies J
51975—76). lquoted in Dornetie. supra n 13, at
28. Finally, the institution's reputation and
sianding in the community is affected bv wheth-
er it receives JCAH accreditation. set Hol-
hrook u Dunn, tupra n. 1)
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care in making them, and no doubt oth

ers.

Id. (footnotes omitted) However:

Jt is difficult to suggest any criterion by

which the nondelegable character of

such duties may he determined, other
than the conclusion of the courts that
the responsibility isso important to the
community that the employer should
nut he permitied to transfer it to an-
other.

td. at 512 (emphasis added). Accord, Alas-

ka Airlines r. Sural, 518 P.2d 916, 925-26

(Alaska 1977)

Our principal decision on non-delegable
duty is Surat, 568 P.2d 916. In that case,
Sweat sued Alaska Airlines for injuries
sustained in an air crash while traveling
aboard a Chitina Air Service plane. Id. at
922. Chitina had been engaged under a
contract with Alaska Airlines to service a
portion of Alaska Airlines' regularly sched-
uled routes Id. at 921, 922. Alaska Air-
lines contended that Chitina was an inde-
pendent contractor and therefore it was not
liable for Chitina’'s negligence. ld. at 923.
The trial court found Alaska Airlines vicari-
ously liable based on Restatement (Second)
of Torts § 428. Id. On appeal, we af-
firmed the trial court’s decision on the al-
ternative ground that Alaska Airlines owed
a common law nondelegable duty of safety
to its passengers. Id. at 925 We rea-
soned:

We believe that the responsibility of a

common carrier for the saf ty of its pas-

sengers is so important that the carrier
should not be permitted to transfer it to
another. A scheduled common carrier
such as Alaska is given a monopoly or
semi-monopoly primarily for the purpose
of furnishing safe and reliable scheduled
air transportation. It should not be per-
mitted to barter away its responsibility
to the traveling public by means of con-
tracts with other carriers. If this were
permissible, an air carrier could avoid
liability by engaging in independent con-
tracts for furnishing food, maintenance
of its planes and conceivably even for

13, see AS 18.20020.

713 PACIFIC REPORTER. 2d SERIES

supplying crews Regardless of whether

such contracts may be permitted by reg-

ulatory authorities, the traveling public
is entitled to look for protection to the
certificated carrier responsible for the
scheduled route.

Id. at 926.

We have little trouble concluding that
putients, such us Jucksoii, receiving treat-
ment ut a hospital emergency room are as
deserving of protection as the airline pas-
sengers in Sweat. Likewise, the impor-
tance to the community of a hospital's duty
to provide emergency room physicians ri-
vals the importance of the common-carri-
ers' duty for the sufety of its puHsengers.
We ulso find u close parallel between the
regulatory scheme of uirlines and hospitals.
Undoubtedly, the operation of a hospital is
one of the most regulated activities in this
state. Besides the license,? und certificate
of need,” requirements mentioned above, a
hospital must comply with state regula-
tions promulgated to control its activities,
AS 18.20.070, 7 AAC 12.610; adopt a state
approved risk management program "to
minimize the risk of injury to patients," AS
18,20.075; and undergo "annual inspections
and investigations" of its facilities, AS 18.-
20.080, Failure to comply with these statu-
tory’ requirements can lead to suspension
or revocation of the hospital's license. AS
18.20.050.

The hospital regulatory scheme and the
purpose underlying it (to "provide for the
development, establishment, and enforce-
ment of standards for tie care and treat-
ment of hospital patients -hat promote safe
and adequate treatment" AS 18.20.010),
along with the statutory definition of a
hospital, (an institution devoted primarily
to providing diagnosis, treatment or care to
individuals, AS 18.20.130(3)), manifests the
legislature's recognition that it is the hospi-
tal as an institution which bears ultimate
responsibility for complying with the man-
dates of the law. It is the hospital that is
required to ensure compliance with the reg-
ulations and thus, relevant to the instant
case, it is the hospital that bears final ac-

ta. see AS 18.07.031.
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countahility for the provision of physicians
for emergency room care. Wo, therefore,
hold that a general acute cnre hospital's
duty to provide physicians for emergency
room care is nondelegable. Thus, a hospi-
tal such us FMH may not shield itself from
liability by cIaimin? that it is not respon-
sible for the reiults of negligently per-
formed health taro when the law imposes a
duty on the hospital to provide that health
care.

We are persuaded that the circumstances
under which emergency ,oom care is pro-
vided in a modem hospital mandates the
rule we adopt today. Not only is this rule
consonant with the public perception of the
hoapital aa a multifaceted health care facili-
ty responsible for the quality of medical
care and treatment rendered, it also treats
tort liability in the medical arena in a man-
ner that is consistent with the commerciali-
sation of American medicine. Finally, we
simply cannot fathom why liability should
depend upon the technical employment sta-
tus of the emergency room physician who
treats fhe patient It is the hospital’s duty
to provide the physician, which it may do
through any meanB at its disposal. The
means employed, however, will not change
the fact that the hospital will be respon-
sible for the care rendered by physicians it
has a duty to provide.

[12]  This holding is necessarily limited.
We do not change the standard of care
with which a physician must comply, nor do
we extend the duty which we find non-del®
gable beyond ita natural scope. Our hold-
ing does not extend to situations where the
patient is treated by his or her own doctor
in an emergency room provided for the
convenience of the doctor. Such situations
are beyond the scope of the duty assumed
by an acute care hospital. Ratherour hold-
ing is limited to those situations where a
patient comes to the hospital, as an institu-

tion, seeking emergency room services and
Is treated by a physician provided by the
hospital. In such situations, the hospital
shall be vicariously liable for damages
proximately caused by a physician's negli-
gence or malpractice.

[13)  In the instant case, Jackson came
to FMH as an institution seeking emergen-
cy room services. Dr, Power wa» a physi-
cian FMH had a non delegable duty to pro-
vide. FMH s, therefore, vicariously liable
as a matter of law for any negligence or
malpractice that Dr. Power may have com-
mitted. Accordingly, the trial court’s rul-
ing on this issue must be reversed. Jack-
son is entitled to partial summary judg-
ment on the issue of FMH’s vicarious liabil-

ity.

VI

For the reasons outlined above, the trial
court's denial of summary judgment on
Jackson’s theories of enterprise liability
and apparent authority are AFFIRMED.
However because we hold that FMH has a
non-delegable duty to provide non-negli-
gent physician care in its emergency room,
the trial court’s denial of summary judg-
ment on the theory of non-delegahle duty,
is REVERSED and REMANDED with in-
structions to enter partial summary judg-
ment on the issue of FMH vicarious liabili-
ty in favor of Jackson.

AFFIRMED in part; REVERSED in
part; and REMANDED.

MOORE, J., not participating.
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EXPLANATI~" OF SECTION 17 SUBMITTED BY HEALTH ASSOCIATION OF
ALASKA

I. Sections 17 fa). 17(b). 17(d) and 17(e) (1),

These sections repeal the holding of Jackson v. Power.
743 P.2d 1376 (Alaska Supreme Court, October 21, 1987), that
a general acute care hospital 1is vicariously liable for the
negligence of independent cuntractor emergency room
physicians (and, by inference, all other members cf an
independent medical staff).

These sections are identical to SB 461, sections (a)-
(d), introduced by Senators Jones, Fischer, Coghill, Faiks
and Kelly during the last session. With minor changes, the
substance of SB 461 was incorporated in Section 11 of CSHB
85, which passed the Senate. Attached are summary materials
submitted by the Health Association of Alaska 1in support of

SB 461.

I1. Section 17(c).

This section is new and creates a "safe harbor"
provision enabling hospitals that comply with the public
notice requirements set forth in the section to avoid
liability on a theory of ostensible, apparent or implied
agency.

This section deals with two problems. First, some
opponents of SB 461 felt that hospitals should be

vicariously liable for the negligence of independent



contractor health care providers because the public
reasonably looks to the hospital (not the individual
physicians) as the health care provider, and the hospitals
do nothing to dispel this oelief. This was characterized by
some opponents as a "truth in advertising issue."”

Secondly, although hospitals may be held liable for the
acts of independent contractor health care providers on an
implied agency theory only upon a showing that the hospital
"held itself out” as the employer of the provider, there
were no guidelines to assist hospitals in determining what
steps they might take to avoid this charactization. Since
the issue of implied agency is one of fact, plaintiffs
routinely name hospitals as "deep pocket"” defendants in the
hope that they can convince a jury that the plaintiff had no
way of knowing that the negligent provider was in fact an
independent contractor.

Section 17(c) solves both problems by permitting
hospitals that wish to avoid vicarious liability on a
"holding out"™ theory to give the form of public notice
required by the subsection. The public receives fair notice
that it must look to the provider, not the hospital, 1in the
event of injury. The hospital knows exactly what it must do

to avoid liability on this theory.



HEALTH ASSOCIATION OF ALASKA
February 1980

LEGIS. VTIVE SUMMARY - SB 461. LIABILITY OF HOSPITALS FOR
NON-EMPLOYED PHYSICIANS AND OTHER HEALTH PERSONNEL

By: Senators Jones, Coghill, Falks and Kelly

On October 16, 1987, the Alaska Supreme Court ruled in Jackson
v. Power (no. 3237) that a general acute care hospital has a
nondelegable duty to provide emergency room services, and
therefore, the hospital 1is vicariously liable for the negligence of
an emergency room physician.

** The Jackson decision imposes liability on hospitals for the
negligence of non-employee emergency room physicians solely because
the hospital is required by law to provide emergency room services
u..d is regulated in the provision of those services, without
requiring the plaintiff to show that the hospital has been
negligent or that it has violated any specific regulatory
requirement.

** The implications of the Jackson decision extend far beyond the
emergency room. Although the Jackson case dealt only with the
relationship between the hospital and non-employee emergency room
physicians, the rationale of the case logically extends to other
non-employee physicians and health care providers. Under the
common law prior to the Jackson decision a hospital was not
vicariously liable for the negligence of the non-employees if the
hospital itself was not negligent and had complied with all
applicable statutory and regulatory requirements.

** The Jackson decision runs counter to modern trends of
apportioning liability according to fault. Recent tort reforms
were designed to provide some relief to public entities, which were
often named as "deep pocket™ defendants, even though their share of
the responsibility for the injury was negligible. The Jackson case
insures that municipally owned and non-profit hospitals will be
named as deep pocket defendants in every case involving physicians
negligence, even though the hospital was not negligent and has done
everything within its power to comply with statutory and ~egulatory
requirements. In one recent case, Tfor example, the plaintiff
dismissed all of the allegedly negligent physician defendants and
went to trial solely against the corporate hospital.

** The ruling will not improve hospital and emergency room care
because, by definition, the Jackson rule applies where there is no
fault on the part of the hospital. Hospitals have always been
liable for their own negligence, and would continue to be so liable
if Jackson were legislatively repealed.

** The Jackson ruling could decrease hospital and emergency room
response time if hospitals react to the ruling by requiring
emergency room physicians to practice more "legal"” or "defensive
medicine”™ - more tests, more consultations, etc. Emergency

(over)



situations are inherently risky. The legislature, fo»- example, lias
granted immunity to EMTs, paramedics and ordinary citizens acting
in emergency situations. These legislative choices reflect a
policy decision that the need for swift action in emergency
situations outweighs the policy of compensating injured

plaintiffs. The Jackson decision undercuts this legislative

policy.

** Hospital and Emergency room operating costs could bo inert?.)sod
also if hospitals react to Jackson by imposing more "defensive
medicine" requirements.

** Unless hospitals dramatically restructure their relationship to
physicians (by requiring them to become hospital employees, for
example) the net result of the Jackson decision probably will bo to
Increase insurance costs as both hospital and doctor 1insure to
cover the same risk.

**  There is no showing that medical malpractice plaintiffs have
experienced difficulty collecting their judgments. Most physicians
carry adequate malpractice insurance. The addition of a "deep
pocket"™ corporate hospital to the cast of defendants, however, will
probably increase the size of jury verdicts.

** The burden of the Jackson decision will fall on municipally
owned and non-profit hospitals, which are already caught in a cost
squeeze from state and federal regulatory and rate requirements.

** SB 461 corrects the Supreme Court ruling by clarifying that
hospitals are not liabl eor acts or omissions of non-employed
physicians or other healt*. professionals, solely for the reason
that they must provide those services under Alaska Statue or
regulations. It returns the law to where it was prior to the
decision, with the hospital liable for its negligence or
intentional misconduct.

**  The Medicaid Rate Commission reports that hospital malpractice
insurance premiums increased from a total of $3,147,262.00 in 1986
to $5,377,918.00 for 1988. An increase of over $2 million dollars.

The passage of SB 461 will prevent an even a greater
escalation of hospital liability insurance costs.

For More Information Contact:

Harlan Knudson, Executive Director
Health Association of Alaska - 586-1790

David Crosby, Attorney
Health Association of Alaska - 586-1786

Jerry Reinwand, Lobbyist
Health Association of Alaska - 586-8966
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tm  Headers ol Ilm Claim Kile 0*14 Analysis

Doring Ihe past m-vi'rll years, 1 national debate hai focused oil th* perceived
advantage* and disadvantage* ol *or' r*foim. A* * matter ol course, Insurer*
nuke available lo rvgulator* and IIn* public vast amount* ul I lutnc-1al and
Hi.it lyi 1i*1 information. Nonetheless, Insurers, regulator*, public
pollrymekwrs, and others b*vi< eipresaed « niool to obtain relevant Inlor*i*r lon
linn ilain Illna lo assist In evaluating Ibn cnmples Issues associated with
<hange* lo lort I*w.

In [OHfi, ISO announced it* sponsorship ol two high priority claim tludla*.
The lira! miludy, Ihe Plain Evaluation I'tolnrt, was conducted by Ih#
independent policy and nan*|(rnenl consult log lira ol Hamilton, Kahtnovitr A
Altubulnr, Inc., under 1SO’s sponsorship. It was completed in May 1IB7.

The second study. Ihe (.lain I'll# Data Analyal*. Is now completed. It analyres
detailed Inlortul lon gathered Iron over 1),000 sctual cueroerclal liability
clam Illes, submitted by in participating insurer groups. Die study was
conducted by ISO DATA, Int., a subsidiary ol Insuranco Services Office, Inc.

The report contain* etlensive intonation that will h«lp interested parties
belter understand ihe issues surrounding the ongoing public policy debate.

Among the key IHidings ol this second study are the following:

e On average, a claimant'* liability Insurance compensation represented
several lines his or her compensable economic loss.

Insurer total claim costs are driven by a small minority ol larger claims
that Involve more serious injury, are reForted later, and
ih.iraclor 1st Ically require years to rasolva altar ratvndrd litigation.

e Current application ol tort law doctrines (such as Joint and several
liability and the collateral source rule) contribute slgnll leantly to
higher Insurer claim costs.

e Plalnl 111« and courts frequently Iraat governe-,talenl Il Irs at "deep
pockets.” Governments are more likely than other Intumd* to make
settlement payments eaceeding their percentage ol lault.



1tw types n( risks any one insurer covers may vary lron (tut avarago.
rin'toioro, tint aggregated results ol the saaple claim nay not reflect any
Individual insurer's r.laln portfolio In whola or In pait. Thus, although tint
sillily is liasoil ii|inii Ilia In’s! anil noit comprehensive Inlornat ton that rnulil tia
rnltrcted .iml evaluated, thr utmly waa not designed lot, nor iloaa It raault
In, a pricing ol tort ralotn.

Nevertheless, Iha two ISO ilam atuillaa claarly suggest that meaningful tort
inloin nay rminea th« nualntr anil dollar valua of Insurance loaaaa. Tha site
nl tlua reduction will vary depending on tha package ol ralotaa anactad In a
alata and an Individual Insurer's book of bualnaaa.

[lowavar, tort relum 1la only ona ol nany avanta and forraa that alfai't
insurance prices. Such lactora aa court ilaclatona and thn responses tu thoaa
decisions by claimants, lawyara, Jurlaa, and tho Judiciary, aa wall a*
Inilallon In health cara coata and waga lavala, Intaract continually lu
influence Insurers' loaa coati. Despite the anactawint ol tort rolorm by fanny
jurisdictions In I'Hb and I'IHf, underlying Inaurar clams costa havo cont Ineed
to riae.

Tlie property and casualty insurance Industry Is highly dynaalc and Intensely
toaipet It lve in pricing, in product, and In marketing strategics. An
operalional teellty ol the business is Ihst anything likely to lIncrease
profitability for Insurers is vary soon convstted by rompelltlva pteesuras
into reduced premium levels designed to Increase or retain market share.

The actual impact of tort lelorat will be reflected In Insurers' loss

espcr lone# over IIm . Until then, Infomed Judgment, supplemented by tha
infornatlon In this and nther studies, will assist Insurers In continuing
lo make Ihe dilllcult pricing Judgments necessity to estlaate cost savings
attrihuti ‘it lo tori rvfora.

frad H. Harcon
Chairman
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|. Background

A. Introduction

HXx; recent problems m Hx; lialxlity instxanco merkotfecos
producod hardship wxI dislocation kx somo busirxtssus,
local governments, andprofessionals I wisoentitxis
VNN nfexdiutikT lulljility insurance 1o (Holed tlieir ofxwn
txxis No! surfjrynyty a gy dtatgod jxitjlic debate
orosrj i Ix; root causes ol lIx; profilerns. with some
observers kxRJsmy oo Hie effects ol rising costs and
unpredictability wrtimi Hx; tori system  arxl oHxxsargu
ing that primary responsibility kx lx; proNoms laywilh
tho behavior ol Ihe jxopcr ly and casualty insurance
mauslry itsell

A major try product ol llial dcbato has txrena surge in
efforts lo obtain more dala nixxit insurer claim costs In
1906alone, I7slates enaclrd awide range ol dala report
mg bills, witha diversity ol requirements Hist has virtually
precluded a uniform resfxxiso

Expanded interest in insurer daim cost information
apfx;ars lo reflect a multiplialy ol forces Insome cases,
the dala requests indicate adesire lo improve under-
standing ol Ihe sources ol claims and Hie dynamics ol the
damn negotiation process OHior requests reflect an
understandable impulse lo evaluate Hie cost ellects ol
traditional tort la. rdoctrines and recently enacted and
potential new tort reforms Sorneliinos, Iho spocilic objoc-
trves behind Hedala requests are loss clear Ingeneral,
thonew data reporting laws seem lo bo based on tho
assumption Itial more information will, in some undefined
way, inevitably lead lo belter informed public policy

Supporters ol these laws appear lo presume that tho
social value ol more mtormatioo exceeds Ihe cost ol pro
ducmg that ntormation-or Ihal Hose costs are irrelevant

Before enactment ol tixi rucoht legislation, pmporly and
casually insurerswore already suljject lo oxtensive dala
reporting requirements (See 1() Insurance Issuor, Series,
Instantx.o Data A cinsti1 NOk) 11hi recent lorjisinlxxi has
imposed amassive new Ixml non Insurer dala rejxdiikj
and dawn (unctions Nonelliel ss. liom limo lo limo,
insurers have supplemented tr; litxxial financial rind sla
lislx al dala wilh inlormalxxi from oilier sources. Wtiere
spr/jlic<aiminformntiori ajjpeared useful inenhaix”ng
public debale, insurers have undertaken claim studies,
such as in Hie areas ol mo Jical malpractice and product
liability

lo address inari ofleclive manner the perceived needs
for more dala, Insurance Services Office, iik; (ISO), b jxxi
sored Iwo daim dala studios

Ttxi sl study, Hie Claim [valuation Pio/oct, was con
duclod by Hie indoporxleiil pudo policy and manage
merit consulting lirmol Hamilton. Rabinowitz & Alschuler,
he, urxfor ISO's sponsorship llwas completed inWay
1987 TIx; study involved tbe>evaluation by experienced
claims personnel ol six typical, Ixil hypoll relical, claim sit
ualxxis Tlie Claim Evaluation Pm/oct provided an early
look at Hx; diroclKxi aixJ relative si/e ol the ollecls ol var-
ious tort reforms on bodily injury indemnity costs The
study identified Hie likely effects ol major lortreforms in
Hio claim situations leslix! In Ihe opinion ol 1he experts
who participated mtho Claim Evaluation P’ojecl, the qual
locations and exceptions incorporated iiito many of the
tort reform statutes largety eliminated H¢effects ol those
tort reforms in reducing daim costs. The study alsocon
dudcd that enactmonl ol a three point programZol rela

"Tha thr—-point program conalatadot Iha abolition of tharvla
offolnt and aararatliability, raiaiatbn ol Iha collataral aourca
rvla (Including aat oft ol collataral banatlta), and aatabHah-
mart ofa calling of J250,000 on awarda ot non aconomlc
damagaa.

lively straight lexward lod reform-, would produco
significant cost roductxxis invirtually all ol the claim
situalkxis tested

This Overvxftv prosoriln key findings (tom llx; second
study Hx; Clann filn Dala Analysis (lierealter, Hie study")

B. Study Objectives and

Limitations

Tx; Claim File Dala Analysis is a longer term analysis liy
ISO DATA, Inc, cf 13316actual commercial liability claim
(lies submitled by 24 insurer groups Inthe aggregate, Ihe
participating insurers wrilc a significant portion uf Ihr;
genoral liability coverage written in Hio United Stales A
Technical Analysis ol Hx; study is also available from ISO
DAIA, Inc, lor thoso seeking amore complete under-
standing of Ihe issues highlighted in this Overvxw The
Tedinical Analysis presents an in depth reviewol Ihe find-
irxjsand includos presentations ol 4 major groups ol
reports.

Because tho requests lor more insurer daim dala have
beon rrdivaled by avariety ol concerns, this sludy
souglit lo meet a wide range ol objectives. The study rep-
resents the broadest survey ol commercial liability claim
files ever undertaken, and thus tho most detailed picture
ever produced of the commercial liability compensation
process *"hostudy includes the lirst daim file analysis of
daims against governmental and munidpal insureds. I
also contains a broad-based analysis ol Ihe effects on
insurer daim costs of several important tori law doctrines,
including joint and several liahility, the collateral source
rule, and punitive damages.

The Claim File Data Analysis addresses a series of impor-

tant issues-compensation levels relative lo claimant
losses, the size distribution of daims, the effects of litige-

#



lion on ttio lerxjth of Inno aduxn is open, and ottxxs
Those lop*;?; arecritical lor understanding ttio wotkwigs
ol Itxi insurance modiarxsm and evaluating tod law pol
icy Thocommercial liabdity claim?; universe is Not ik < ;
lithe largo and small claims, lor oxampto, oxhitxt shagily
different characteristics- ai x1Hio ?;ludy dolinoalos soch
distinctions.

Tho otyictivo ol this study is it lo present txrcaso lor
or against any particulai jxilicy initialivo Ratb<*r, ttio rjoal
is lo assist interested parties in making ditficutt jucy
menls about tort law policy issues 1SO DAIA, Irx;, txipes
tty study will encourage a mbxa* inkxrtkxJ pufjfx; policy
debate arxl avoid txrneed lor lurifxr. less useful, tat
expensive stale and federal government demarxJs

tor data

Any claim file study must bo reviewed in light ol tixs Ixorta
tions ol such studies A compete discussion ot tlx; avail
ahility: uses, and limitations ol claim Meinformation can
be found in Tho Report ol ll)e Statistical Inlormation Advi
sory Committee to tho NAIC | egalLiability Insurance (D)
Task Force, dated December 1986 Tlxise limitations
include lhe following

« Inkxmatxxi needed lo study public polx:y issues may
not be available inthe claim file, or may be available
only when aclaimactually goes to verdx:t

« Claim studies contain inlormatxxi only Irom primary
insurers in the admitted market'

Claim Fit*Data Analyti i did co0*ct hilormttlon trom th*
ttui lin*l tubttdlIttht ol th* p*tticlfiling In*ur*e groopt,
htit Ih*y ar t« minority ot Ih=non »dmttt*d m*rt*t

< Claim lilo inkxmatxxi does ¢ rixraruro trends cx
cfuirxjingoorxlitxxi?;<x llieetleotsotfutixocfianye A
daim study is a "*snapstmT at nxxi ixxnt in lwno

Thosolxriitalxxi';, intxxenl to all claim studios. (xit cerium
constraints on 1110 uses ol txrClaim hio hrita Analysts

First, [b@stixly is atxxit claxn costs. X fxx;es 1tx? slixfy
provxJes no inkxmabon on promtumcollected or on expo
sores insured Ootti okxiMmls are necessary to measure
ttio appropriateness ol premiums Mrxe important, during
pcrods wixjn tort laws are « great llux, a dawn tile study
can never yJprecise guanirtalivo jbxkjr.xints about
current prxios

Current msurarx;e prx;es milec.1 Judgmentfs abxxrt lutum
daxncosts  specifxxilly [tX?costs of pa/irx] tfx) claims
expected m Itx) years atxrad und a fxkey written today
But comrmx*reial lialxity losses “imatixe’ slowty Ttiat is.
i hgoctr valued claims produurxj ttX! ;xejxwxJeranco of
msuror cifw <€CslS lerxf lobe litigated arx] settled years
alter ttiey am urst reported Therefore, claims ttiat tiave
actually dosed are predommar illy those reported years m
tix*past Totlx) extent that tfx) tort system esm lerment,
this study could net cajkure xikxmalxxi on tfx] recent
changes ttiat Will determmo luture daxn costs

Second, even al a single fxxnt xi Ixne, a study likothe
Claim File Data Analysts cannot produce apreose, defna
trve (xxfinkj <d ttxreffects ol pailxwitar tort law rekxms
Insurer dam costs are, try dobxxtxxi. thi?best measure ol
ttie ellects ol tort law [rends on insurer costs Arxl over
time, lIX?agijregate effects of tort lawdvmgcs-
wxwoased valuations ol mjury <koxfiansxxi ot liability that
taise costs or meanuxjlut irxi rekxms tfiaf nxkjco costs-
are reflected mxisurer dawn cost data regdarfy sutwrxited

to regulators

Insettling dawns, however, insurers do rk typically ealeu
late txrw dawn payrrxxits would have diftorod it somo tort
law oterrxxit tiarl bon different Insurors. claimants, arxl
attomrrys nogoiiato SOftk*monf8 on Ibx* basis of oxioting
law wrttiwaa jiwasrjiction, llxiy do not make a record ot wiwit
thi sot tkxmx il would fiiive boon liad the law txxxi ditfor
ont, nor do ttxry spoofy how pa/ licuter rJoctrwiis of exist
wig lawcontntx/ted lo tbaw fxiat eiettterixint figure Ttx?
best a dawn Mostudy can do wi measuring ttx) rnpact of
spoofc tort tawchanges is to ask dawns [xofossxxuils lo
offor asubjective estwnale of txvr tfxj outcome of a mufti
laootnd nogofialxxi rmxgtif chango rl one or more etc
moots of ttw lawwore different

C. Scope of the Study

Tex? usual insurance claims survey is a study of dosed
dawns, wiwtndi all outda/xIwxj crxkractual obligations cf
tIx) wisurance comjiurry tiave boon salisfxxl Analysts
value dosed dawn studies because all payment wikxma
bon is ldly developed, and dosed dawns present a com
poyto pcturo ol dawns that liave been resofvod But
cases settte skrwiy-rl may take a decade or more to
resolve a disputed commaoroal dawn- and tho data col
tocted wimany case files may bo slalo by Ihe bine Ux?
dawns kx a given penod of twnohave ail dosed This
prodom iscompounded by the effects of u dynanxc er?
runmentf. wiwhich law. sooal attitudes, soentitc knowi
edge, and. asaresuft. dawn trcguencyand seventy
change ropxliy Tomnrruo Bus profiem. tho Oa«n Ftkj
Data Analysts looked at threo separate samples of
dawns, as described below



ftolosswnal dawns poiso.Kw! fromh sample ot insurers
ropmsontwig at toast 50% ot t?fwnmwnn VOKXIW hi each
ot ttw; 27 stales tilled out a detailed quostionnawT) kxoecli
etwjitjledawn A complelo descnptrori ol llie spocrfca
txxis and scojw ol ttw study can ho kwrxl in tho Tochnr
col Analysis ol ttio CJaim Fito Data Analysts See Soctxxi
Vot tins Overvww kwlintsol ttw participating mnurofs,
states surveytMj, arxl inws Otiju snw ss thdudod

Study Pari -Policy Year 1983 Claims
0f$25,000 oi More

to allay ttw concern atxxit okl dawns hi atfynamc cnvi
moment, Study Part 1surveyed dawns txjthopenand
dosod - ttiat arose out ot pohews written ikxmg >983
Ttxsisa retatrvoty recent policy year,congdonng that a
long settlement [xocess iscommon lor large commensal
liabddy dawns Ttw study collected wikxmatwi on all
eligiblecommercial liatxtay dawns (ottx* than medical
rnalfwactce) with a bodily wijury wakxawady ol $25,000 or
mom Ttve evaluation dale (or ttwse dawnswas Decern
ber 31.19B6 Oawns closed bekxe Juty 1.1985. were
exdudod, tweause ttw dawn \Wes were loo okl ot too artti
cxtl lolocale Cawns repot led allot Jarmary 1.1986. Ifwi
were still open were also exctoded. because ttwy wen?
loo wnmaturo to produce mearxngtutwikxmation Thus,
ttw sample does not represent all dawns horn policies
written during 1983

Tlwso rorjuwrments permitled ttwcolleclen ol niorma
ton on recent largo dawns, yet assured ttiat ttw dawns
were mature enough to permit mearxngtul analysts

gtudylP art 2—August 1987 Closed Claim
ampie

Small dawns wigeneral dose gwcVly. and the wrformalon
re<junedtor Itxs study nxgl* not t* routwwty mswil axwd wi

dawnWos Ttwrelore, a retrospective duty ot small daim
liles may noi provide nr. modi mcanwigliil mfcxmalion an
asludy corxkicled as llwdawnsdose  wiiile liw ifikx
malwxi ts still Iresh in ttw minds ol llw dawns handlers

TInis, Sludy Part 2 examined all commercial lialxlity
bodily injury dawns (ottxrf than mrrtw.al malpractice) Ihal
dosed during ttw Mst wwk ol August 1967, regardless ol
nr/a<Jaool accident, or wtwn llw undertying policy was
writlon Tlw sixvey kxmsworncompleted as Ifwdowns
dosed or soon llwrealler

Study Part 3—Pol|% Year 1983
Govérnmental Claims under $25,000

Akey policy concern has Ixwri llw availatxkty ol liabdity
wisurance lo governmental entities nl an aflordado cost
Ttwmkxe. Slurly Pari 3collected inkxmalion on rJontili
ado bodily wipjry dawns iM*kx $25000 agawisl govern
menial entities Ihal arose Irumpolicies written during
1983 (Governmental dawns ol $25,000 or more were
reported wi Study Part 1with ttw non governmental
dawns) Both open and dosed dawns were surveyed with
Itw same exceptwns as ndod above kx Sludy Par 11

D. NAIC Review

Once ttwmat shxty desxjn was prepared. 1SO DATA,
Inc. wiwrted ttw National Association ot InsurancoCom
mmsewwrs (NAXJ) lo review the lodxxcal spoctfcalwns
and methodology ol llw Clawn Rk>Dala Analysis On Jan
uary 5.1987. ttw NAIC sponsored a mectwig wi\Wastwij
lon. DC. atwtxch O organizations rewwwed ttw study
sfwcerlcatwns As aconsequence ot that roww. 1SO
DAIA. Inc. made various morklcalxxis wi ttw survey kxm
The NAIC confwmed that tlw study spoofcat*x»s met its
concerns and ttwse ot ttw organr/atwns that par topated
wiits ftvww kiaddton. toassure ttiat ttw study worAJ
gawi twoad acceptance, the Wawws Department ot Insw
ance engaged ttwwxfcpendonl pudc accowtwig Mmot
Ernst A \Vbkawiy to review ttw study

The objcctrvo and scope ol Ernsl A Wtnnnwy's rowwy. as
dofwnd try liw Illincis Department ol Insurance and llw
NAJG was lo dolermww wiwliwr llw dala collection jxo
cess tied been perkxmed ni amanner sufficient lo pro
vxJo a reasonabk? dogroo ol assrxance that llw compilod
dalawas Inmeol malonal errorsor irregularities Toaccom
plisti Hms Objoctrvo, Ernsl A Whnxwy

« revwwud a random sample ol survey kxms arvli com
pared lIx* dala lo Iho participating inoxer’s dawn tilos

* perlormod a general computer controls reviewas
related to ttw inputting, editing, processing and output
ol Ihe study dala

« recomputed tho study's output processing kx a sam
pteot output reports

Based on ttw procedure” perkxmed, Ernst A Wtwincy
reported to ttw lUmnts Department d Insurance and ttw
NALC that nothmig came lo tiwwattention that caused
them to believe that ttw compiled data was not collected
wia reasonable manner within ttw Claim Filo Dala Analy «
&s speofcatwns



ll. Major Findings

A. Adequacy of Compensation

For tho vast majority ol claimants in the study liability
msuranco compensation covoex| at least ttieir lautt-
od/ustod economic loss (such as medical costs, past and
luturo wage losses, arxl rehabilitation costs) On average,
claimants received several timos Uxjx componsablo
ecorxmec losses.

Those hndwigs suggest ttiat many claimants roccived
Substantial compensation lor non ocononrvc damages,
including such witangr\\o injuries as pain arxl sullonng.
menial distress, and loss ol consortium

Smco non economc darnacjes are intangible, a quanti
tatrvo analysis cannot say wtx?lher compensation lor
new economic damages is adequate or inadequate.
1herctore. the Claim File Dala Analysis locuscs on
wfiethcr claimants received comjwnsatioo greater or loss
tlian tbxweconomc losses Specilc fwxlings irxAxJe the
following

= Over 90 percent ol claimants wore compensated tor at
least Ibex lautt adjusted econornc toss (Fault adjusted
economc loss is tlx; claimant's economc loss reduced
by the estimated percentage ol lautt attributable lo the
claimant) Gi i average, mStudy Part 2 (dosed dam
sample) claimants received more ttian 3 twix* the*
fault adjusted cconomc loss Even wixsn not fault
adjusted, damants received an average 012V* twnra
ttvexeconomc loss

 Ctomants with small claims received, on average, sev-
eral tmes ttw* tadt adjusted economc toss TIx; ten
dency toward comjxmsalion exceeding economc
toss dechnod as the level ol cconompc toss increased

Figure 1|

Average Compensation Compared to
Economic Loss
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« The great majority ol claimants had relatively small
medical, wage and "other"’ ecrxxxnc tosses. Medcal
oxpensos prodominaled al IIX? lower levels ol eco-
nomc loss, and tost wages predominated at ttx;

Ingbr levels

The real compensation received by many jiawtifls may
bo overstated because plaintifts' legal lees were no!
reflected A‘:hcuyiimany small claims did not involve an
attorney almost all large dams dxl

On the other hand, the findings understate the tola) recov
ery received tymany daman's Claimantsollen
received paynx?nts Iromcoltaleral sources (such as
health insurance. Workers' Compensation, arxl no lautt
insurance) as well as teimbursenxxits Irom otfxx liability
poloes (such as excess and umbrella poloes) juxJ
direct payments from Hie liable par lies (because ol sell
retentions, settlements exceeding polcy Units, and pay-
ments Iromnon insure?* _ However

= ConsxJonng known collateral source jxiyrnefits (with
no Ixd altadxxi) as well as liability componsatxxi.
claimants, on nvorogo. received a total rocovory oovoral
tmes thmr level ol fault adjusted oconomc lose In
Study Par 11(dawns ol $25,000 or more) damanls
rucoivod a total average rocovixy of 2\¥to 3 twnw Ihow
lautt adjusted ooorxxnc loss InStudy Part 2 (dosed
dam sample), reflecting all clam sues, tlx; average
muitiplKX was about 4 tmes ttx; fault adjusted
oconomc toss

An oxampk; will rarity these Iwdings Assume ttiat a
dawnant sulterod a $10000economc loss ($5000 w
nxxlcal costs arxl $5000 in tost wages) and trial ttx;
claimant was 25 percont responsibio lor txs or her own
mjixy Tho Claimant's lautt adjusted loss was 75 percent ol
$100001 or $7500 Assume ttiat tho dawnant rocorvod
$20000 wi liahility compensation and $20000 Irom cotlat
oral sources, tor a total recover'/ ot $30000 Tho multiple
ol lotal recovery (excluding legal X ;s) to fault adjustod
economc toss was $30,000dividod by $750d or 4 to |

B. Claim Size Distribution

The daims inthe study can be divided into two groups-
largedams and small dawns The study found ttiat Iheso
groups exhibited very ditlorent characteristics

The vast majoily ot dams were roratrvety small InStudy
Part 2 (which had asuo ot loss distribution similar to the
overall commercial ligbility booity injury dams universe)
more than 90 percent ol ttie dams wore settled tor less
than $25000



Figure 2

Sl/o o fLoss 3|str|but|on by Porcentago
Ot Claims and Percentage 0t Losses
Study Part2 Closod Chum Sample
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Arelatively small numbw ol largo claims accounted lor
Ihovast proporxjoranco ol total lialxity insurance com
pensalion dollars InStudy Part 2. claims ol $25000 ur
more accountod lor only 9 percent ol Itioclaims hot 76
percent ol all compensation pari Fewer than 3 percent
ol the largest claims were rosponsitilo kx 54 percent ol
ttiototal compensation pari InStudy Part 1(clams ol
$25000 or more), tho same pal lorn lield Gams ol
$1500000r more accounted lor only 16percent ol all
Sludy Part 1claims bet represented 51 percent ol total
Study Par 11compensation

Table 1displays Ihe sire distributions ol claims and aver-
ageloss levels

%

TaMo 1

Average Losses by Study Part

Study Part 1 Policy Year 1963
Claims ol $25jD000r Mxo
Closod Gam Sample
No Payment
Payment under $25,(XX)
Payment ut $25,000 ix More
Policy Year 1983-
Govemmenlal Claims urxloi $25000

Number Average Average
otCUImt Loss par Claim* Loss per Incident*
6,707 $91,026 $128,114
1,965 0 0
3.390 4,495 4,646
499 95,394 109,817
755 6,903 13.748

<Throughout Inli iludy, « Cltin [atFt la=dtmtnd lor Compontthon Irom epotUcuUr Inmrod. Thut, ltwo psrtht Who wort-
Injured In=tlngh =rentr*ch e=ee*computation Irom ==c/io/thru Inturtdt. thwoart titcltlmt An Inckf*U ratart to tho
numb f ol Injuradptrihi tthing compontallon, ragt/dhtttolthonumb* ol Intutadt Thutinlhaprior ctta lharatrt Iwo

Incktanh.

Tix* lad Ihal asmall number ol lunjr; claims drive total
insurer claim costs has several implications

« Tho frequency ol litigation involving small claims 13 less
critical in determining total insurer claim costs than tho
frequency ol litMjatrd arxl award levels in ttio larger
cases

« Tori reforms Ihal targel Hie high cosl cases can jilay a
critical role indetermining tolal insurer claim costs

« Totlie extent thet liability doctrines continue lo change
while Ihe larger claims remain subject to years ol litiga-
tion before settlement, insurers will crxilrrxil a systemic
problemol unjxediclabilily ingauging luturoclam
costs

Just as the dams mthis study do not lulty reflect total
compensation received by dawriants, neither do they pro
vido a lull picturu ol msufor costs. The sludy was Imrtod lo
bodily injurydams and oxdudod clams lor proporly
damage Whito the study dxl exarrwno altocatod toss
adjustment expenses (insurer legal expenses and other
expenses ttiat can bo allocated to a specific claim) these
costs are not included in Tablo 1 Also Ihe sludy did not
include somo types ol daims referred lo in ttio Institute ot
Cm! Justice report. Trends in TortLitigation The Story
Hehindthe Statistics, such as some high slakes personal
injury suits (tor example, medical malpractice) and mass
lort dass action suits Had such high cost claims been
indudod, the phenomenon ol large clams playing a
prominent roto in driving total insurer costs would have
boon even more evident.



C. Settlement Patterns and the

Role of Litigation

An analysis ol claim sol dement pal loins and die Ire
tjuency ol Mtyalxxt oxtends arxl rexikxcos llmi Sinkxki
picture ol Iwo vefy diftorcnl wrxkls within tix»comnxrrcial
lighility claims unrverso

Most claims involved relatively modosl sums ol money,
minrx injuries, and a single insured By and largo, smallor
claims were roporlod shortly alter die accident, dulno:
jxoduco litigalion, anrlwere sollir quickly

Oy conlrasl. a small minority ol larger claims accounlod
lor 1he overwtielrrung preponderance ol total lialxlity
insurance compensation dollars 1liese claims generally
involved more serxxis iii Junes aixl ollen had mulliple
defendants Tixry tended lo be rejxxted moro slowty,
usually led lo liligalxd, and were resolved slowly Indeed,
even among litigated claims. Ihoso involving Ihe largest
sums ol money were resolved die slowest,

The study’s lirTings on soldcment pallerns arxl liligalxxi
include the following

= Withinayear ol l1x) accident, more Ihan 90 percenl ol
all claims were reported, txit claims reporle<d lalOf
involvod (uglier levels ot comjxinsalxxv

« InSludy Part 2(closed claim sample). 56 percent ol lite
claims were closed withina year ol Ihe first repor |, bul
diose claims accounted tor only 14 percent ot die total
ligbility compensalxxi insurers ultimately paid Three
years alter the first report, only 12percent ol al claims
rerairxxl open, but they represented 40 percent ol the
liability compensalxxi Ihal insurers ultimately pad
Looked al another way, average compensation tor
claxns closed within 6 months ol die (irst repor [was
about $2,000 By contrast, average compensation (or
cla'~dosed 3 lo4 years alter Ihe first report
w. (1.000.

Figure 3

Average Compensation hy Time from
Accident to First Report
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Figure 4

Percentage of Claims and Losses by Time
From First Report to Case Closed

Study Part 2 =Closed Claim Sample
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 Withm Study Part | (claims of $25j000 or mxxo), 86 por
cent ol all claimants fikd lawsuits. But in Stixly Part 2
(ctosod daim sample), wixim 90 porcont ol 11x) daims
wrxu urxkx $25000, nily J2 jxirconl liled lawsuits.
TIxise daxns accounted kx /5percent ot lIxi total Ira
tditycornponsalxxi ullimetoly paid. Struarty, winfo 98
jxxcent ol al Stixly Pari 1daimanls wero rcprosontod
I>ya/i attormey, only 64 jxxcont of Sludy Part 2 daim
anlsliadanattonxjy

* Incommercial auloinobilo accidont cases, daims
involving u lawsuit remained Ofxm Iwx:0 as long af lor
|Ixi accident date as daims willxxit a lawsuil In*dl
other lighility' cases, claims with a lawsuit remained
open alnost throe limes as long. Moreover, longer
periods ot liligalxxi corresponded lo higher claim cosls
ullxnalely boing paid Tho avorage compensalxxi roso
Irom $12,000 lor claims closed wilhin 6 months alter
Ihe suit was filed lo $77000 lor daims closed from48
lo 60 months alter Iho suit was filed. Claims invoking
multiple defendants and greater severity ol injury
understandably look longer lo settle than simpler
cases. The consequences tor insurerswere higtier
legal cosls and delay indetermining daim costs.

« Fewer lhan 2 percenl ol thodaims went all the way to
verdict.



Figure 5

Percentage of Claims and Losses
With Lawsuit Filed
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Figure 6

Average Time from Accident Date to

Case Closed
Study Part 2 - Closed Claim Sample
(With Payment Only)
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Figuro 7

Averaqe Compensation by Time from

Suit Filed to Case Closed
Study Part2 - Closed Claim Sample

(With Payment Only)

o

10

@ SIMS

50

40

30 2 D

20

0
Less than 6 Months 2 Yeais 4 Yoars
6 Months 2 Yoars 4 Yoars 5Years

Those findings have significant implications for insurers
and for the tort lawpolicy debate. Some observers have
discounted the effects of recent tort lawtrends on ttie
insurance mechanism by making two assertions. First,
some have said that, while lortawards for serious injuries
may be rapidly rising, median tort awards lor typical,
small tort actions have remained relatively constant. Sec-
ond, some have noted thet, as a practical matter, most
claims are settled through negotiations rather than
through litigation.

Infact, the study suggests that tort trends producing
increased dollar valuations of serious injurycases will
have a very real effect on the insurance mechanism. Tho
litigated claims constitute the majority of insurer claim
costs and thus drive the insurer claimcost base. The vast
preponderance of those litigated claims are indeed set-
tled before verdict, but the parties reach their settlements
inthe context of lawsuits. The litigants' expectations of
how those claims would be resolved if the suits went to
verdict have a strong influenco on the amounts of the
settlements. Inshort, the study indicates that insurer claim
costs will be largely determined by tort law trends affect-
ing the crucial minority of cases involving serious injuries
and large awards or settlements

Because the claims driving insurer claim costs typically
take many years todose, an analysis of recent policy
years cannot quantify external factors that may change
total daim costs. The lengthy claim settlement process
described by this study constitutes a severe obstacle to
efforts to quantify the costs of tort reforms inadvance or
to predict future daim cost levels with precision.



D. Implications of Tort Doctrines
The study provides evidence thet current applications ol
some tort law doctrines contribute to higher daim costs.
This section examines three tort law issues and related
findings of the Claim File Dala Analysis.

1 Jointand Several Liability

Under the traditional rule ol joint and several lighility, a
plaintiff injured by more than one defendant may seek
and receive full payment of any court award fromany lia-
ble defendant, regardless ol the share of the fault
assigned by the court to that defendant. Critics assert
that itis unfair to force a defendant who played a minor
role incausing an injury to pay all or most of a large judg-
ment. As an alternative, these observers have suggested
-and several states have adopted-a rule of several
ligbility only. Linder such arule, each defendant is liable
only for the percentage of the total award corresponding
to that defendant’s percentage ol fait.

The study does not assess the merits of any side inthe
policy debate over joint and several lidality. Rather, the
study provides a firmer factual basis for thet debate. Spe-
cifically, the study addresses the issue of how often
defendants pay a percentage or Ihe total settlement
larger than their indicated percentage of fault. The study
also identifies some of the key characteristics of multi-
defendant daims, irrduding their cost implications.

Inaddition, the study addresses the extent to which claim-

ants are responsible for their own injuries, an issue arising
inthe context of both single and multi-defendant claims.

The study's findings on joint and several liabilityai id
daimant fautt indude the following:

* Insureds inmulti-defendant situations frequently
paid a larger percentage of the settlement than their
percentage of fault. The insured's estimated percent-
age of the settlement was larger Ihan the insured's esti-
mated percentage ot fault inabout 40 percent of the
multi-defendant cases.

Figure 8

Percenta e of Multi-defendant Cases In
Which [nSured’s Percentage of Settlement
Exceeded Percentage of Fault
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Inboth Study Part 1 (daims of $25,000 or more) and
Study Part 2 (dosed daim sample), the daimant was
estimated to bo 50 percent or more responsible for his
or her own injury inalmast 20 percent ol the daims, In
Study Part 1,15 percent of tho total ligbility insurance
costs went to claimants who were estimated to be 50
percent or more responsible for their own injuries. The
erveragucompensation for those daims was more than
$70,000

Figure 9
Percenta%e of Claims and Losses
With Claimant 50% or More Responsible
n %ol Claims v, ol Losses
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« Average compensation inmulti defendant cases sigmf
icantly exceeded compensation insingle defendant
cases. About one third of lire larger claims (Study Part
Jwere multi defendant cases, whereas only about 15
percent of the Study Part 2 claims, mostly small claims,
were multi defendant cases. InStudy Part 1 insurers
paid an average of 24 times more in multi defendant
cases than insingle-defendant cases, in Study Part 2
insurers paid an average of 3.7 times moro in multi-
defendant cases than insingle defendant cases.

» Multi-defendant cases also generated disproportion
ately higher legal cosls than single defendant cases.
When allocated loss adjustment expenses (insurers,
legal cosls. and othei claim expenses) were calculated
asapercentage ol compensation paid to claimants,
those expenses were more than 75percent greater in
multi-defendant cases Ihan insingle-defendant cases.

Figure 10

Multi-defendant Cases As
Percentage of All Cases
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2. Collateral Sources

Under Ihe collateral source rules ineffect in most jurisdic-
tions, the fact that a claimant has received-or isentitled
lo receive-benefits froma collateral source (such as no-
fault or private health or disability insurance) does not
reduce any settlement or court award Indeed, inmany
jurisdictions, the availability of collateral source payments
may not even be introduced as evidence at trid. Critics
say thet itis unfair for some claimants to recover twice for
the same injuries. Insome jurisdictions alternatives to
these rules have been proposed or enacted. These alter-

Figure 11

Ratio of Average | osses In Multi-defendant

Cases 10 Average Losses In
Single-defendant Cases
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natives either permit collateral source benefits to be intro
duced as evidence or more directly mandate that the
amount of the settlement or court award be reduced by
the amount of collateral benefits already received by the
claimant.



TlioClaim hlit Data Analysis hJhkil; light on u number of
issut; r, relaUx locollateral sourcos

» Many claimants did, infact, receive recoveries fromcol-
lateral sources as will as from lialxity insuranco In
Sludy Par | 1 (claims ol $25,000 or more), 57 percont ol
Ilio claimants wore roportod lo have medical collaleral
sources available and 36 fxirconi ol lIni claimants were
reported lo have disalxlity collateral sources available.
InSludy Part 2 (closod claim sample), claimants were
roporlod lo have medical collaleral sourcos availablein
36 percent ol II>ocases and disability collateral
sources in 16percent ol Ihe cases

= Tire study also tndicatod lire potential lor cost rcduclioi
that lire relaxation ol lire traditional collaleral source
rule would permit Despite Ihe wide availability ol collal-
eral source benefits, only 9 percent ol all claims inboth
sludy parts had settlements or court verdicts reduced
becauso ol Ihe availability ol collaleral sourcos.

Figure 12

Percentage of Claims with Collateral
Sources Available and Percentage with
Settlement Reduced Because of
CoIIateraI Sources
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« Incases witeru collaleral sourcoa dxJ reduce tim sal Ho-
Icer it ix cotrrt awards, llio dollar eHix;l was significant
InStudy Pari | (claims ol $26,000 or more), inclaims
Ihal wore reduced because ol collateral sottrees, llw
average reductionwas 20 porcenl InSludy Pari 2
(closod clami samplo), timaverage reduction was 20
pon=>7t Itx affoctod claims

= Tor Sludy Part |, Workers' Compensation was the most
prevalent collateral source ol bonofits reported Alrrxst
40 percent ol Study Par 1 1claimants who had a collat-
eral source reported and almost 20 jxircont of Stixly
Pari 2 claimants who had acollateral sourco roporlod
had Workers' Compensation benefits Thisisconas
tent with Ilio proportion ol claimants wtioso injunos
were related lo Iheir employment. Among Hie employed
claimants inStudy Pari 141 percent ol Ihe injuries were
work related, and among Ihe employed claimants in
Sludy Part 2, 16percent ol the injuries were
workreia'ed.

Figure
DistribUt A aims by Type of
Collateral Source
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« InSludy Par* 2, no fault was Uxomost prevalent collal «
eral source  ported, covering over 30 percont ol al
claimants wt.3had acollateral source repor led

Because ot difficulties incollecting collaleral source dala.
the study probably understated the significance ol collat-
eral sources. Claimants are generally not required by law
todisclose collateral sources-either lo insurers or to the
courts —and dmprocess ol negotiating settlements
strongly discourages plaintiffs Iromvolunteering this
informetion.



Figure I

Distribution of Claims by Type of
Collateral Source
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Thus, collateral source benefits wore probably far more
wicely available Ihan Ihe sludy found For example, in
1983,80 percent ol all Americans had private health
insurance lor Iwsprlal expenses, 76fierccnl had cover
age lor surgical expenses, and 73 percent had coverage
lor physicians' expenses Over 134 million Americans
belonged lo somo lormol employer or union provided
groupcoverage plan (See US Bureaual Il ) Census.
Statistical Abstract of Ihe United Slates 195i7(107lh edi
lion) Washington, DC, 1986, p. 89)

3. Punitive Damages

Awards lor jxinitivri damages are rdl designed locom
jxinsulu (or injury but lojxinaluu llwdoloixiant for con
duct Ihal a court lindstoboboyofxI ordinary rwgligoncn
The slarxlards vary Iromstate to stale Some jurisdictions
jxovido damages kx gross negligence, olltcrr. lor reck
loss misconduct, arxl olhors kx conducl doomed wan
Ind, willful, or maliCKXis

«r. Since a very small mirxily ol claims actually go lo vor

diet, many observers have argued Ihal award levels os
such do ikjl rovaal llio primary eflecl ol punitive dam-
ages Instead, llieir main elfect comes in llwujward
ratcheting ol selllements rxirjdiated with a lineal ol
JXlentially large punitive damage awards Ineffect, lopro
lect insureds against the risk ol large jxjnilivo awards,
insurers are agreeing lo Ixyger settlements lhan Ttwy
would wiiltoul IIx* threal ol punitive damages. The Claim
File Dala Analysis makes an effort lo quantify this
"'shadow elfecl" ol punitive damages awards on actual
claim settlements Ttw relevant findings include tiw
following

« On average, respondents reported Ihal claim settle
ments rose about 10percent when claimants sought
jxinitive damages InStudy Part t (claims ol $25,000 or
more), where claimants sought punitive damages, sur
vey participants reported that the punitive damage
claims influenced Ihe settlement in 13percenl of the
cases Among that 13percent, tlw respondents
reported that compensation would have been 55 per-
cent lower on average if the claimants had not sought
punitive damages

e InSludy Purl 1claim selllonwnls wiwro claimants
sought purxtivo damages were ntxxjl 60 percent
higtxir than those wtwre claimants did rid seek pum
trve damages ($133000 compared with $83,000) In
Study Pari 2 (closed daim samplo), daim settlements
wiwro claimants sought punitive damagos woro nearly
150percont higlwr than 11x)se wfw o claimants dxI rt
seek punitive damages ($37000 compared with
$15000 Much ol llwdifference in daim soltlomonl
value txitween daims wilh. and witlxxit 11w lIxeal ol
punitive damagos may nave resulted Irom llw inhoront
diaraclorislics ol tlwso claims, rallwr Ihan tlw threats
Noverllwloss. as the rospondonts reporled. jxjnilivo
damage claims do have some elfecl on claim
solllenwnls

Figure 16

Average Losses with and without
Punitive Damage Claims
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E. Governmental and Municipal

Claims

Slate and local governments have assorled lhal changes
in Hto logal dimale have, inoffocl, converted govern
monts into ‘deep pockets™ lor potential claimants Tlio
stikly, which colleclod information on approximately 1,000
claims against local governments and municipalities,
suggests that thiscontention has merit Tlte study fouix|
ttiat governmental entities woro more likely Ihan other
insureds lo mako settlement payments moxcess ol their
percentages ol lautt. Claimants against governmental
entities were more likoly tlian oilier claimants to sue and
;[o receive comfwnsalion greater than Itieir economic
0Sses

Specially lor Itie "dtoitior liability* claims

* Inmulti defendant cases, when ttio insured was a
municipal or governmental entity, the insured's esli
mated percentage ot selllernent exceeded itsesti-
mated percentage ol fault in 46 percent o( ttiocases,
compared with 36 percent ot the cases lor all multi
defendant cases.

* Claimants filed suits in Ihe vast majority ol governmen
tat claims-in 75percent of the small governmental
claims and in88 percenl ol Itie large governmental
claims. By contrast, inttiogeneral daim population,
claimai its filed suits inonly about one thirdol Ihe
claims The frequency of suits against governmental
and municipal entities may be attributable inpart to the
light statutory lime limits for Ming suits against such
public entities Claimants are forced to sue early inthe
claims process or forgo Ihe right to sue later

Figure 17

Percentage of Cases In Which Insured's
Percentage ot Settlement Exceeded
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Percentage of Cases with Lawsuit Filed
All Other Liability"
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« The tondericy kx ttioinsurance payment lo exceed ttio
darmant's economic loss was significantly stronger kx
daims agrurist governmental entities than kx tlie gen-
eral daims population For governmental daims, aver
ago compensation was 34 tmmnos tho average
fault adjusted economic logs, whilo kx ttio goneral
daim poptialion, comjxmsation was onty 24 timos ttio
fault odjustod economic loss.

Tho study may not tiave captured a representative
samplo ol governmental and municipal daims because ol
two limitations First, insurers that participated in ttio
study woro not necessarily ti» ones Ihal wrote ttio major
ity ol governmental business during tho sample periods.
And socond, many companies did not segregate daims
against governmental entities in their daim files

Figure 19

Ratio of Compensation to Fault-Adjusted
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F Reserving Practices

Insurer resefvmg practices Ivivo I»en anissuo inliw
racent pubic debate over llw availability and aflordalxhly
ct liabdityinsurance Tl10 study does ikMaddress llw ad<s
quacy ol current insurer reservos Il does, howrjvor. review
ditlerences between initial case reserves and llw ultimate
payments made try insurers

Insurers continually review and update llieir caso
reserves as bettor informationbecomes available Inaddi
tionlothe individual case reserves, insurers havo "bulk”
reserves lor llioexjxxtod development ol open claims
and lorclaims llial have been incurred txit have not yel
been roporlod. known as incurred but not refiorled, or
IBNR Ttwse "bulk reserves are not included in (lus
analysis

findings on reserving practices include 1he following

« Inihe aggregate, Sludy Pari 2 ( doserl claim sample)
claims were initially under rese. ved try 26 percenl
About 61 percenl of Ihe claims wore over reserved by a
total ot more Ihan $169 million (Ol these claims, about
hell were closod without payment) For some claims (11
percenl). the initial case reserves exactly equaled llw
ultimate insurance loss Tho remaining 28 percenl ol
claims were under reserved by a total ol more llran
$333million

Table 2

Adequacy of Initial Reserves
Study Parf2 -Closed Claim Sample

% ot Claim*

Rooorvo >Loso CQ™

Reserve - Loss 114

Reserve <Loss 279
Total 1000%

Initial Reserve minus
Ultimate tnauranca Loaa

$16,995,908
0
(33.332.063)

$(16,336,675)



lll. TortReform Opinion Survey

Inaddition lo Iwranalysis outlined in Section II, l1xi slixfy
alsocolioclod llio opinions ol thopartxjfiating daims
jxolossxxuils on llweffects ol lort rolonns onuctod in
niconl ytiuis

A. Scope of Survey and

Methodology

Tlw opinion survey covorod 24 slates Ihal onacted some
formol lorllawcfiango Each parliapanl was givena
descnplion of tiw relevant lorl reformsenacted m Ifw
stale Ttw participant was then asked lo indicate sopa
ratofy lor oadi slalulory provision witwiher 1he fxuvisxxi
would affect tho claim and. il so. toestimate Ilw dollar
eflocl withina broad range

B. Objectives and Limitations

A full understanding of Ilwconclusions arxl Ixnitatxxis ol
[lw opinion survey requires aroading ol Chapter Vol llw
underlying sludy Brwly liw objective of llw opinion sur
voy was lo determine the relative ellect and directkXi ol
Ihe stales’ lorl lawchanges on bodily injury indemnity
losses and allocated loss adjustment exjwnses Tlw
study analyzed Ihe percentage ol claims estimated lo bo
affected by each lort reform.neach stale arxl l1x) osti
mated dollar eflocl on individual affected claims

14

Nnultompl was made lo quantity a precise dollar impact
ol oach rekxm Tho primary reasons kx this um llw lack
ol statistical rreditxlity caused liy lIxi small numixx ol
darns »: most stales, llwvariation in results that could txi
caused By lixi presence or absence ol a low laigo clauns
inaslate, and lIxi subjective nature ol IIx; jixlgnxints
rrxjuostod xi llwsurvey forms TIx) rxily overall ojxnxxis
quoted inlIxi slixfy alxiul Ifw effect i lolal bxfily injtxy
indormamty losses am lor a lew slates and lort reforms with
aroasonaljly creditJo number ol claims offoclod

Becausool Ifwerxxrtxxjs vanalwns in lIxi tort rekxm
laws enacted inlIxi different stales, the ofxukxi survey
does netpermit crxjnlrywide (ferxirali/alxxis Inadditod,
inmost ol thwstates surveyed, lIxi data is limited arx] is
nqgt credible lor drawing precise conclusions

NexwdIxiless, particularly wixm viewed ni confunction
with llw findings Irom lIxi Claim Ev.iluahon PrOfCCt, this
opinion survoy fxovides valualJo itisxjhls 1w survoy rep-
resents Ilw first quantitative measure ol llw fwrcontago of
claims likely lo te>affected by lIxi recent lorl rekxm legis-
latwn Moreover, IIX? term "'lorl reform” fias lakonon
generic moaning and has como lo cover an extraordinary
varwly ol action:; This survey and its predecessor can
Iwip distinguish reforms likely lo fuivn a fxiwerlul elfoct
Iromthose likely lo have lillieeffect f inally ditfereril lort
reforms affect different sectors ol lIxi claims urwerso.

This survey Iwlps delineate lIxise different elfecls

Slixlws of this nature siwuld help deepen awareness Ihal
no simple mathematical formulacan calculate Ifwpro
speclrve cost infJications ol lorl lawchanges

C. Findings

Inllxi aggregate; tiw slixfy pnrtigp&nttj estimated 1hel
ndarfy 182l llw claims sludxxl would have Ixren
atfuclnd by lIxi enaclixJ lorl rekxmu Morxivor, kx each
category of tort relorm  joint nrxi sevornl lialxity collateral
sourco k), aix! nifxirs-al least sonw slalos onaclod a
variant thet wrxikl have had a meaningful elfoct ina sub
stanliol ngmber of coses for oxampki. inseven of lIxi
slulos Uial amended llw collalural sourco rulo, 20 fxxcenl
rxmore of liw largo claims sludxxl wixAJ have txxin
alluded Furliwrmmore. wixlo Ifwstudy docs not rjuanlily
tho cost reductions associated with oach Ind reform lixi
participants’responses suggest Ihal inclaims 1hal wixik
havo boon affected, 1w potonlial cost reduction ollsn
would havo been substantial

These findings, coufJod with an analysis ol lIx; percent
ages ol claims affected, carry several indications fust.
Ifwsludy rc ikxces lIx; kiximg ol Ifw 1987 Claim Evaluamm
tion Project that many ol Ilw legislative actions falling
urxlor lIlw category ol lorl rekxm were heavily oncom
bored by oxceptxxis arxl qualifwalxxis Wilalevor their
public policy nxxits, those exceptions arxj gualifcalxxis
Ived ifw cost effects ol Ihe reforms Second, while cor lain
classes ol lorl rekxm can inlkwnco itxlomnily levels
across abroad spectrum ol claims, otfwrs may have a



jiowertiil effect ina limited range ol casus Certain lorl
rokxms may Hay an inrxgrdicant Icebin Ukj typical wnull
claimsituation lot c*any>to, nxxlificalkXtsol jowl arxl
sovoral liatdity rosinx:tkxis rxi jxjixtivo damages, and coil
ings 00 non ecrxxxixc damages | towovof, lIxiso samo
rokxms may havo greater kxco mllx; larger claims, wixiro
cost prodictaljilityisaspecial problem kx insurers

Tho ofwwou snivoy indicator Ihal lixi enacted trxl rokxms
generally would havo liad a yroalor ollec! on largo claims
(Studly Pail 1) Ihan on small claims Thai di&panly was
loss pronourxxxl incoboxxdxxi wilh rokxms airmod al
modilyiixj thocollatoralsourcerulo [Ix?survey K hiikl
Ilial dmnges in lx?collateral sourco rulo producod I1X?
Ixoadosl etlecl in llio largest number ol slates 1hi:; l.rd
mg does noi xnply Ihal modilicalions ol lIx* collateral
sourco rule art?inhoronlly lx* most powerful lort rokxim
tool kx reducing mderrxxly cosls 1h?survey did no!
address which hyjxXixrtical lorl rokxms engirt havo pro
duced tIx?groalest cost reductions

Anxxhj lIxi lank? daims. Itxi roke ishi lIX?areaol jart
and several lialxity had fxiwor lul odochi in Iwo Males Ihal
ropoalod tix?rkxIritdt rxtrighl Inlixoc? Iwo slates, Cok?
rado arxj Wyixiiiixj participants kxnxl Ihal over =%l all
Study Pari I damiswrxrld havo boon atloclix

Inmost mslancos. IIX?ca(>s na rxxi ocorxxiwe damagos
urxl restrictions <4 purxtivo dnmagus, as enacted, wrxjki
havo affected relatively lower cases, alllxxxjh insome
individual cases IIX? dollar olfcds apfxraiod fxriontrally

large

TiX? Imdings about limilaltons lo (xinilrvo damages illus
Irate Wiy uggrr=>galo dala na tix?fxircentayo ol claims
inHoenoKl by agiven Ind rolormcan undeislalo tx?
effoct ol lIX? rekxm TIX? participants estimated that tx?
onactod fxirutrvo damage provisxxis w<id bavo alloclod
nxlyasmall sliver ol IX?total daims sludxx! Inlix? largo
daim samplo (Stixly Pari 1) (or the two slates reporlirx]
IIX? groalosl oflocls, lowa arxd Montana, respondents osli
muted Ihal urxkx 10%ol dl claims would havo boon
adoctod However, claimants soughl pomtivo damages in
10%ol 11X? Sludy Pari 1closed claims So Iho projected
effocls ol lIX?roconl legislation appear lar rmxxo impros
snvo Inslxxt, intiX? stalos Ihal enacted strong laws on
punitive damagos, IIX?opinion survey linds powerful
effects anxx?g IX?small, but imporlanl, minority ol daims
wivoro pumtivo damages are an issue.



IV. Additional Study Specifications

A. Participating Insurer Groups
Listed tiekjw ora Hie 24 insurar groups wlioso submis-
sions make up ttio data base underlying this study

Aetna Lile A Casualty

American International Group, Inc
Ctm=pGroup ol Insurance Comj>anios
CIGNA f'rof>erly and Casual! y Conipanios
CNA Insurance Companies

Continental Insurance

Crum & Forsler Insurance Companies
Firornan’s Fund Insurance Companies
General Accidenl Insurance Company ol America
Great American Insurance Company

Tlie Har(ford Insurance Group

Home Insurance Company

Imperial Casually and Indemnity Company

Ilio Kemper National Profiotty arxl Casually Compamos

I iberly Mutual Insurance Company

Lincoln National Coronation

Nalionwido Insurance Companies
(including Wausau Insurance Compamos)

TIx* Reliance Insuiunce Compamos

Royal Insurance US A

Si Paul Compamos

Slalo Farm Insurance Companies

The Travelers Insuranco Company lix;

United Stales Fidelity A Guaranty Company

Zurich American Insurance Group

B. States Surveyed

Listed below are lIx: 27 slates surveyed in Hus study Dur
mg 1986,24 ol lix* stales enacted some nxxJilicalion lo
Iheir lorl laws affecting lIx; sultlements ol cornmorcial lia
blily claims ollx;i Ihan medical malpractice Throe slates
-Kansas, Massachusetts, and South Dakota-were
surveyed lo balance tIiX?goognphx; mix ol stales

Alaska kna NowYbrV
Calilorma Kansas Ohio

Colorado Louisiana Oklahoma
Connecticut Maiylarxt South Car:«na
fkxidu Massachusetts South Dee-cta
Goorgia Micfxgan Utah

[ lawon Mmnosota Waslwngtcr
llinois Montana West ViIr*rxa
Indiana Now Hampshire Wyommg

C. Unes of Business Included
Tlw sludy included all direct busness. including, bet "'C*
limited to, monolinc, package, nabcnal accounts, arc
surplus linos written by Ihe 24 partopahng insurers
Umbrollaand excess policieswere excluded Thebcor*
injury ligbility portions ot tho toMowng imes ot insurance
were examined prunxsosA)pOf3JOns(eg.OL&T. MA*
BusmessownersL (>roducl liabiity and commcraal
automobile
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ANALYSIS:

Section 1§requwe3 nn, anaI SI of medical aI ractice ra‘e changes occurn

a result of colrt deﬁlsmns tesatle EVO V'ﬁ rsonal injury or death h|s
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ction 21 re li es an ex ens(gve review wjth a rep(Prt dug by Februaref 2
ere ort wo rewew(% osed insurance claims to ete mine‘the |mg
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tort reform measures adopte

PJesent system and the actH Peic 0
would review-actual impact on this Ieg ation on insurance rates.
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ustl |cat|on of insurance rates aut ased on personal 1n| deah or
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ANALYSIS:

Section ]%re ungs un, anaIP/S| of medical ractlce ra cha nges occurnn]g
a result of court ﬁmons the s te | vo VI ﬁg sona In ur or death O\/
requires a review that gresent st Iac eeded expertise to conduct
stlma]L% that such u review cou he cond cted an inde endené &]n(ang
|rm | review IS stn[lﬁtured %s otnIgeO|n ene ohgveetlmate

ﬁemgear or this work. The depth of revieWw would be subject to negotiation an

ction 14 re li es un exltensdve review Wllth a repdprt dug hy Februarcy 9%2

ere ort would review closed insurance claims to determine’the .im

ﬂa system OB |Tncr8ase mscira?ce rates oy coverage decreases (1s1s i es

VY1 Ich are not It would Iurther eva uate hoWw victims are arn u(n
esent system and the actH Pa tort reform measures adopte

would review actual impact on this Ieg ation on Insurance rntes.

Sect}on 14 aIs? rovides for a st dy P Hnsgrange finances tci evaluate the cost
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nsurance not capable rov |t|aI de3|%n will resut in mcrerase

empensie ef|r ear. sa e estimates that can only be refine
oug aproposa om persons ca abeo conducting such a study.
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Ketchikan General Hospital

3100 TONGASS AVE.
KETCHIKAN, ALASKA 99901
PHONE 907 225-5171

FAX 907

KCH

225-2173
DAT! March 16, 1990
: Representative Gryenhcr :
o Cha)lrman ouse ?ug?cparyg Committee
FROM: Governing Hoard - Ketchikan General Hospital
RE: TORT REFORM - House Bill 166

The Governlngl Board of Ketchikan General Hospital strongly
supports HB

W& have reviewed doca ments from Medical Infuranc chan e of
Cali ornda W |cp lcateg that meaningfyl tort refo nh

X ressg X alifornia’s Medical Int|(ur m[t)en aIIOP efor

a 8ratd rate mcreas S In ort reforms w |c

? rated actice cIa ms are MICRA‘ cgan es to the
col atera source (ll [tS On non-economic damages, p?rIOdIC
payments of awards, and Imits on attorneys' contingency fees

The Govermrl]_% Board of Ketchikan General Hospital goes on record
supporﬂng

dward Mahn, Chair
Cf(lne obertson, rQ/alce Chair
enry Keene, Secretary

Waf% b e

Roger Stone



KETGfIIKAN MEBIGAL So GIETY

3100 TONGASS AVENUE - KETCHIKAN. ALASKA 99901

DATE: March 16, 1990

TO: Representative Gruenberg
Chairman House Judiciary Committee

FROM: Philip Zeidner, M. D., Vice Chairman, Ketchikan
Medical Society

RE: TORT REFORM - HB 166

I appreciate the opportunity to have given testimony supporting
passage of HB166. Enclosed is a copy of MIEC"s letter to Alaska
physicians dated May 10, 1989. MIEC"s loss ratio clearly
indicates a large differential between Alaska claims frequency
and size of award compared to their overall loss ratio for
policy holders in different states. It is MIEC"s opinion, as
expressed 1in paragraph two, page two, that California®s Medical
Injury Compensation Reform Act has been a factor in moderating
rate increases for California. "The tort reforms which have
moderated malpractice claims are MICRA"s changes to the
collateral source rule, limits on non-economic damages, periodic
payment of awards, and limits on attorneys®™ contingency fees".

I strongly urge the committee to recognize that part of the high
cost of medical Iliability insurance in the State of Alaska is
due to our current tort system. Meaningful tort reform has been
shewn to have mitigated insurance rates for physicians 1in
California.



:J\Mj-crlv Medical Insurance Exchange of California
/ Medical Underwriters of California

May 10,1989

MEMORANDUM TO ALASKA POLICYHOLDERS REGARDING RENEWAL RATES

(Policy Year August 1, 1989 to July 31, 1990)

This is to inform you that effective August 1,1989, MTECSs basic rates for Alaska will be
increased 11,7%. MIEC's recent loss experience in Alaska show» a continuing increase
in the frequency and severity of claims, to the point where Alaska’s claims now average
almost twice the size, and about 35% greater frequency than for the company as a
whole. Attached are graphs which compare Alaska’s and MIECs overall claims
frequencies, severities and loss ratios for two recent five-year blocks of time.

In addition to this increase in basic rates, those doctors insured less than five yean also
will receive the step rate increases which occur as clalms-made discounts diminish each
year until the fifth, when the mature claims-made rate is attained Some step-rate
increases, and the 11.7% basic rate increase, win be modified by the following company-
wide specialty classification changes:

a Cardiologists who do not perform catheterization or angioplasty by a 13%
reduction. Rates of cardiologists who do perform these procedures will increase
by 30.4%, in addition to the 11.7% basic rate increase. Cardiologists who
conduct invasive procedures have incurred 90% of claims com of all cardiologists
MIEC insures. Over six years of combined claims experience, cardiology losses
have been 39% higher than those of all non-surgical specialties. MIEC continues
loss-prevention activities with this specialty through riaimt analysis, on-site visits,
and office consultations.

] Family and general practitioners who do no surgery will receive a 10% rate
reduction; those who do limited surgery and assist, a 143% reduction; and those
who do surgery but no obstetric*, a 30.6% reduction.

| Physical medicine and rehabilitation specialist* will receive a 10% rate reduction.

| Industrial medicine specialists will receive a 30.6% rate reduction.

The changes in dassification result from MTECs continuing analysis of loss patterns
among specialties and MIECi long-standing policy to adjust premiums to the relative
losses of various specialties.

m o CUrtmont AY«./OaJ*od, CAMI11S-1U4/418 42M 411, Outild* CA 800 trj-iM fTU 840-31I-MW. *Ct tTW
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Woc are pleased to announce that because of reduced reinsurance costs, MIEC is able to
lower the charges for limits of liability in excess of S1,000,000/53,000,000 in many
classifications. 1/you arc interested in obtaining a quotation for either the
$2,000,000/54,000,000 or $5,000,000/55,000,000 limits options, please call MIECs
Underwriting Department.

MIEC has been insuring Alaska physicians since 1978, and is Alaska’s only doctor-
owned, medical society-sponsored carrier. Physician ownership means physician
direction of policy, physician peer review, active loss prevention, policy control over
claims and underwriting, equitable treatment of policyholders, proper investigation, and
vigorous, steadfast defense of claims through knowledge and experience in medical
professional liability. MIEC is rated A+ by AJVI. Best Company, the insurance industry
rating service.

%
MIEC supports Alaska State Medical Association's ongoing efforts to achieve more
meaningful tort reform. California’s Medical Injury Compensation Reform Art
(MICRA), combined with MIECs loss prevention activities, have moderated rate
increases there. The tort reforms which have moderated malpractice daims are
MICRA'’s changes to the collateral source rule, limits on noneconomic damages, periodic
payments of awards, and limits on attorneys’ contingency fees.

Upon approval of the new rates by the Alaska Insurance Division, premium invoices for
renewal will be sent to policyholders in late June. If you have questions about these
changes or wish to change your coverage limits or dassification, please contact MIECs
Underwriting Department.

Sincerely,

Board of Governors, Medical Insurance Exchange of California
Board of Directors, Medical Underwriters of California
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Medical Insurance Exchange of California

M IEC * Medical Underwriters of California 4ncavre

m COTOTAL
1 ALASKA

0.00
CLFRECtNSO

1982/86 POLICY YEARS COMBINED
CLAIM FREQUENCY PER INSURED PER YEAR:
MIEC TOTAL AND ALASKA COMPARED

m COTOTAL
1 ALASKA

AVQNCUDS3

1982/86 POLICY YEARS COMBINED
AVERAGE INCURRED LOSS: VCEC TOTAL
AND ALASKA COMPARED

180.00%
160.00%
140.00%
120.00%
100.00%
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00 00%

tu/3 1M

m CO TOTAL
0 ALASKA

40.00%

20 00%
0 00%

LOW RATIO

1982/86 POLICY YEARS COMBINED

LOSS RATIOS: MIEC TOTAL
AND ALASKA COMPARED
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March 22. 1990

AIIANTA
Representative Peter Goll
Alaska State Legislature
P.0. Box V (MS 3100)
Juneau. Alaska 99811
IIOSION
RE: HB 166
VERSION 6-0628A
CARMEL HB 166
CS L&C VERSION 6-0628D
cliicaco Dear Representative Goll
COLUMBIA I appreciate the opportunity in testifying to your
committee during the past week in regards to the above bill
COLUMBUS and its amended versions. | have some recommended changes
on certain portions of the bill. I believe that version
C-0628A 1is the better version.
DENVER
In addition to the language, we have stated the
DETROIT recommendations and reasons. Accordingly, the following is
in order:
HAWAII
COMMENTS OF THE NATIONAL STRUCTURED SETTLEMENT
KANSAS CITY TRADE ASSOCIATION OF HB 166 DRAFT 60628A
MILL VALLEY The section numbers below correspond to the section
numbers of the proposed bill:
ORLANDO SECTION 1 (G1 ADDITION Statement of purpose
PHILADEImIA Recommendation. The legislative finds should be
expanded. For example, the legislature should find that
PHOENIX the compensation to victims should be paid at the time
future damages accrue in order to reduce the burden on
public assistance programs caused by the dissipation of
PITTSBURGH lump-sum awards. As a further example, the legislature
should find that the United States Internal Revenue Code
RICHMOND and the State of Alaska allows the plaintiff to exclude
from income the entire amount of future periodic payments
SAN DIEGO so that the amount recovered can have greater recovery

effect, and the cost to make such payments be reduced
through periodic payments, particularly those utilizing
Qualified funding assets.



Representative Goll
March 22, 1990
Page 2

Reasons. The proposed legislative findings are
directed to the relief of defendant®s costs and
obligations. The additional findings will enhance the
constitutionality of the legislation. Constitutional
attacks on periodic payment legislation often focus on
the equal protection clause of the Constitution. In
examining legislative classifications for equal
protection purposes, courts ask whether those
classifications are reasonable and have a fair and
substantial relation to the object of the legislation.
For those legislators and courts that wish to see
greater benefits articulated in order to justify the
restriction on recoveries of future damages to periodic
payments, the enumeration of the additional findings
will increase the likelihood of a finding of
constitutionality.

l
SECTION 8. AS 09.17.040(D) Changed to read as follows:

In an action to recover future damages the trier of
fact at the request of any party, enter judgment ordering
that amounts be paid to the maximum extend feasible by
periodic payments, rather than by a lump sum payment. If a
portion of the judgment awarded is owed to an attorney
under a contingent fee agreement, that portion of the
judgment shall be reduced to present value and paid in a

lump sum.

A. Reasons For due process reasons, the section 1is
elective by either the defendant or plaintiff. IT the
plaintiff elects to utilize the request, then the
defendant can defeat the request unless the plaintiff
shows that future damages will be awarded. The
defendant can elect to utilize the section with a
showing that funding for the periodic payments can be
provided.

B. Reasons

These changes will achieve the intent of the
legislature, to allow due process by all parties and
allow Judges and Juries to hear evidence and types of
offers for settlement that is now lacking under the
current process. It will expedite the settlement of
cases, help reduce the court backlog, reduce legal
costs, and allow a greater percentage of the total
recovery to injured parties.

ALASKA/ANCHORAGE OffICC: 738 M STREET « SUITE 100 « ANCHORAGE. AIASKA ‘WSOl
907-276-1973 « WITHIN AIASKA: 000-478 197]

OTTICES: ANCHORACE « ATLANTA « BALTIMORE « BUTTE « COLUMBIA « DENVER « DETROIT
KANSAS cm #ORLANDO ¢ PHILADELPHIA « PHOENIX ¢ PITTSBURGH « RICHMOND « SAN DIECO « ST LOUIS
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C. Reasons

For taxation purposes, both parties have equal access
to request the trier of fact to order future payments
on a favorable tax basis under Section 104(A)(2),
attached Exhibit "A".

SECTION 9 AS 09.17.040 (f) Changed to read as follows:

A judgment ordering payment of future damages by
periodic payment shall specify the recipient, the dollar
amount of the payments, including any fixed increases 1in
future payments for anticipated inflation, the interval
between payments, and the number of payments or the period
of time over which payments shall be made. Payments may be
modified only in the event of the death of the judgment
creditor, 1in which case payments may not be reduced or
terminated, but shall be paid to persons to whom the
judgment creditor owed a duty of support, as provided by
law, immediately before death. In the event the judgment
creditor owed no duty of support to dependents at the time
of the judgment creditor®"s death, the money remaining shall
be distributed in accordance with a will of the deceased
judgment creditor accepted into probate or under the
intestate laws of the state if the deceased had no will.

Recommendation. The inflation indexing concept should
be replaced by a stated percentage to be fixed by the
trier of fault.

A. Reasons. First, the inflation index will
fluctuate with economic conditions. Annuity
underwriters are accustomed to a fixed index, the
effect of which can be calculated with certainty when
the annuity is issued. There may be little or no
market available to Casualty Insurers, Plaintiffs, and
Self-Insured Defendants for the type of annuity needed
to fund a judgment that is adjusted by an unknown
factor.

B. Reasons. Section 130(c)(2)(A) of the Internal
Revenue Code of 1986, as amended, requires that
periodic payments be fixed and determinable 1in order
for an assignee to enjoy the exclusion described in

that section. Payments that increase by a stated
percentage are fixed and determinable while payments
that increase by an index are not. Thus, the court

tu

ALASKA/ANCHORAGE O ffICI; 7)8 H STRUT « SUITE ICO+ ANCHORAGE AIASKA W 01
9U7-276-197) . VVITMIN ALASKA 800478 197)

OffICES: ANCHORAGE « ATLANTA « BALTIMORE « BUTTE « COLUMBIA « DENVER « OITROIT
KANSAS cm <« ORLANDO < PHILADELPHIA « PHOENIX « PITTSBURGH  RICHMOND « SAN DIEGO « ST LOUIS
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should be allowed to make adjustments only by a stated
percentage, to be determined based upon the facts of
each case.

C. See attached Section 104.A.2 IRS Code. Exhibit
IIAII

I would appreciate your considering these recommendations
in the output of your final bill. I would be available for
any questions you might have regarding these
recommendations, either personally or by committee.

alaska/am:moragi omri:na msuuitesum tooeascmoracl alasaaw oi
90M7MVT71* WITHIN ALASKA 8COA75-197]




“13) 1-11 & KMKBMQr icquifriniHIL- 1 I nill, i-tilirl* Hmtf 17
\jt-(«innt (rl mtixc ()] *L >H i>n li nlilifjlioni
mcut otier A(wil I*. 1979 »nd Ucfuii lIx i)»> of lla- cueiiunl nl Itii»
All [Spl J, IVU] I'U onljr lo Ifif »*1fnl ilui i'k fU uJi nf luih
vMiAiiioni tic noi committed ai of II'- iliu nf ith rnuimtnt nf this Ad
(Sapt. J. 1912]"

Tof a/Tnlivf dun cf funhrr amfndmenu lo lliti Ktlion 1if Cilb 1
97-24S ~iih rnpni id applicabitiijf io ofil-fiion» mufd alter ) «<mI*r
21. 1917, ate MCI** 210(d) of 1"ub L 97-24S

ffftriitr Date of 1910 Amendment. Inbt 9b-)9). { 5(c). plovided
I1iii itk amendment |y Fub.L. 96-393 Ihatl lile ritett axif intlodrd in
the amendment* made by lection 1102 of I'ub.L 96-499.

trr«tl.« Date. Pub.L 96-499, { HIM, «i amended,by Tub.L

97-241. { 221(<K?i prorided that. ticipi u oil.emiK providrd in
uclion 110»X3> ibreufh («XD of TubL 96-499. Ibi» aeelion ibill

apply lo oblijaliom iuued aflte AfT- 24. 1979. . -———---mm-

Compensation for injuries or sickness

(n) In general.—Except in the ease of amounts
attributable to (and not in excess of) deductions
allowed under section 213 (relating to medical, etc.,
expenses) for any prior taxable year, gross income
docs not include—

(1) amounts received under workmen's com-
pensation acts as compensation for personal inju-
ries or sickness;

(2) the amount of any damages received
(whether by suit or agreement and whether as
lump sums or as periodic payments) on account of

personal injuries or sickness;—

(3) amounts received through accident or
health insurance for personal injuries or sickhess
(other than amounts received by an employee, to
the extent such amounts (A) are attributable to
contributions by the employer which were not
includible in the gross income of the employee, or
(B) are paid by the employer);

(4) amounts received as a pension, annuity, or
similar allowance for personal injuries or sickness
resulting from active service in the armed forces
of any country or in the Coast and Geodetic
Survey or the Public Health Service, or as a

disability annuity payable under the ; of
section 808 of the Foreign Service Act of 1980;

and

(5) amounts received by an individual as dis-
ability income attributable to injuries incurred as
a direct result of a violent attack which the Secre-
tary of State determines to be a terrorist attack
and which occurred while such individual was an
employee of the United States engaged in the
peffermancc of his official duties outside the

Unit4?d States.

For purpose! nf paragi.ipli MJ, in the c.i-e ul an
individual who is, or has hoeii, an employee within
the meaning of section -101(c)(1) (relating In self un
ployed individuals), contributions made on behalf of
such individual while he was such an employee to a
trust described in section -101(a) which is exempt
from Lax under section 501(a), or under a plan
described in section 403(a), shall, to the extent al
lowed as deductions under section 401, he treated ai
contributions by the employer which were not in
cludiblc in the gloss income of the employe*

(b) Termination of application of subsection
(a)(4) in certain cases.—

(1) In general.—Subsection (a)(4) shall not ap-
ply in the case of any individual who is not
described in paragraph (2).

(2) Individuals to whom subsection (aid)
continues to npply.—An individual is described in
this paragraph if—

(A) on or before September 24, 1975, he was
entitled to receive any amount described in sub-
section (a)(4),

(B) on September 24, 1975, he was a member
of any organization (or reserve component
thereof) referred to in subsection (a)(4) or under
a binding written commitment to become such a
member,

(C) he receives an amount described in sub- j

/ section (a)(4) by reason of a combat-rclatcd
injury, or

(D) on application therefor, he would be enti-
tled to receive disability compensation from the
Veterans” Administration.

(3) Special rules for combat-rclatcd injuries.
—For purposes of this subsection, the term "com-
bat-related injury” means personal injury or sick-
ness—

(A) which is incurred—

(i) as a direct result of armed conflict®
(il) while engaged in cxtraharardous ser- |

vice, or
(iii) under conditions simulating war;

(B) which is caused by an instrumentality of

oi

war.
In the case of an individual who is not described
in subparagraph (A) or (B) of paragraph (2). ex-
cept as provided in paragraph (4), the only
amounts taken into account under subsection
(a)(4) shall be the amounts which he receives by
reason of a combat-relalcd injury.

(4) Amount excluded to he not less than vet-
erans* disability compensation.—In the case of
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Compensation for injuries or sickness

104.

(n) In general.—Except in the case of amounts
attributable to (and not in excess of) deductions
allowed under section | 13 (relating to medical, etc.,
expenses) for any prior taxable year, gross income
does not include—

(1) amounts received under workmen's com-
pensation acts as compensation for personal inju-
ries or sickness;

(2) the amount of any damages
(whether by suit or agreement and whether as
lump sums or as periodic payments) on account of

received

|01 Jiui'lio.i'i of pai'Ugi.iill (I, iii tlie C.iso of ,m
iniliviiluil iviui e < hits |

kmmi. an employee within

the meaning of section 101(c)(2) (relating to vil-cm

plo
suc
trust described in section 401(a) which is exempt

from tax under section 501(&%

described in section 403(a), sha
lowed as deductions under section 404, be treated as

?/_ed ir]djV|duaIs?1,_ contributions made on behalf of
I individual while he was such an employee to a

or under a Plan
, to the extent al

contributions by the employer which were not in-
cludible in Die gross income of the employee.

Termination of application of subsection

(b)

(a)(4) In certain cases.—

personal injuries or skkncssf

3) amounts received through
health insurance for personal injuries or sickliess
(other than amounts received by an employee, to
the extent such amounts (A) arc attributable to
contributions by the employer which were not
includible in the gross income of the employee, or
(B) are paid by the employer);

(4) amounts received as a pension, annuity, or
similar allowance for personal injuries or sickness
resulting from active service in the armed forces
of any country or in the Coast and Geodetic
Survey or the Public Health Service, or as a

disability annuity payable under th" ; ¢ . of
section 808 of the Foreign Service Act of 1980;

accident

and

(5) amounts received by an individual as dis-
ability income attributable to injuries incurred as
a direct result of a violent attack which the Secre-
tary of State determines to be a terrorist attack
and which occurred while such individual was an
employee of the United States engaged in the
performance of his official duties outside the

United States.

172

or

(1) In general.—Subsection (a)(4) shall not ap-
ply in the case of any individual who is not
described in paragraph (2).

(2) Individuals to whom subsection (a)(4)
continues to apply.—An individual ir, described IN
this paragraph if—

(A) on or before September 24, 1975, he was
entitled to receive any amount described in sub-
section (a)(4),

(B) on September 24, 1975, he was a member
of any organization (or reserve component
thereof) referred to in subsection (a)(4) or under
a binding written commitment to become such a
member,

(C) he receives an amount described in sub-
section (a)(4) by reason of a combat-rclatcd
injury, or

(D) on application therefor, he would be enti-
tled to receive disability compensation from the
Veterans' Administration.

(3) Special rules for combat-rclatcd Injuries.
—For purposes of this subsection, the term "com-
bat-related injury" means personal injury or sick-
ness—

(A) which is incurred—

(i) as a direct result of armed conflict
(il) while engaged in cxtrahazardous ser-

vice, or

(iii) under conditions simulating war; cr

(B) which is caused by an instrumentality of ;

war.

In the case of an individual who is not described j

in subparagraph (A) or (B) of paragraph (2), ex-
cept as provided in paragraph (4),
amounts taken into account under subsection
(a)(4) shall be the amounts which he receives by
reason of a combat-related injury.

4) Amount excluded to be not less than vet-
erans' disability compensation.—In the case of

the only (
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.1710 linst 20lh Avenue
Anchornne, Alaska 9950H
Telephone: (1)07) 2SK-5HOO

Jennifer H Christian, MP, M.PH

SIM -
< arch 14 190
Rep Peter Gall . .
Co-Chair, Hoyse Judiciary Committee
500" Box %Ms gil)
Juneau, AK

Dear Representative Goll:

We met during the Alaska State Medical Association’s visit to

Juneau in Fepruary. |enjoyed talking with you then, and hope
our conversatPon v\yas the ]ne%?nning o?gan on—éomg deial’ogue. P

Today, m re?uest is simple:  Please pass the Tort Reform Bill out
of youy ¢ m? ttee and let the House ?te on it It seems
nconsistent for a person of your ethic ernmples to allow t]he
ottlin UP of %hIS Issue. The voters of A éﬁ‘kﬁ %ave Ylou a clear
mandate to reform the tort law at the polls 1aSt November.
Please let the House, which represents all the people, and all the
Interests" act on HB 166

| also would like tg share,m%/ personal viewpoint on tort reform.
As | see it, tort reform will help keep Alaska doctors commﬂtgd to
their anents and to good medicine. A national stu_dny showe that
44% of doctors togay say they wouldn't enter medicine If they ha
It to do over again.

Pleél,se, find enclosed an editorial | wrote recently for Al?ska ,
Medicine. We in organized medicine are trying to develop coping
mechanisms and support ph?/s,mgans under “pressure.  We wouLd
rather prevent unmerited of inflated attacks on physicians wno



are merely mortal and trying to do their best. Eighty to ninety

ercent roughly, ot madoractrce Suits are wrthout merrt That
a]s four out of five doctors who are sued n]aa/ become

frrg tened, excessively cautious, and distrustful of their other
lents unnece sarily. ~ The rea rtg/ 1S tha h ractrce Sults have

motiona {ever erations that far xcee their financial ones. To

ook at malpractice as a frnapcrn mech anf]sm or a socrﬂl Justice

1SSye 1S to | nore Its powerful impact on p srcrﬁns willingness to

itments, make decisions, and take the right action on
H]een Tf o(% patients and soclety. )

This is the other element of tort reform I'm interested in. The
enageea qflcuciratrveness of lawsuits makes doing the "right thing"

. * Would you risk drsRIeasrn a patient b¥ denyrﬂg them
a medicine or 3 treatment Ta unn oessar ation’t
Insist they need™ That kind o deman fa re t mau sue.
* Would you sgeak out pu rcy garnst another doctor
octor may sue. Better

wrth unethical. o' yasound practices? That
to let the b'rc taﬁre ItS chgnce? than to P}roteo{t the gublic and

pay the ¢ sts ot a awsuit out of your ow
* ou serve on a poard, a aneI ﬂr a commrttee
{0 confront some r rcuIt [problem ke revie e quality o
oth er o tor's work, or se frn mini u stana a o
coho I¢ or drug-

em ers or. ot er rrvr s orcfn ntrnga

drcted srcran en the price o yo E IC service may’ be

the costs o defen ng yourself agarnst a lawsuit?

ould you a ree to take care of social deviant or poor

or ntaIIy Il or other u ort nate tren who cannot %aey who
ma unax actrve frcut to d wrt or m

ra I not o ow orders an coop rate wit treatmen
n en wr sue you because they didn’t rke how you treate

LY u would do_ all these] things, despite the threats, how Ionga
could you keep it up? These days, each of us expects an average



of %t |east one Iawsmt Could you (eeg trusting and doing the
right th mg even after you were sued by a patient you had done
your fallible best for?

MaIBracttce Insurance rates vary Y]vtdeI}/ from state to state. It is
not |olog of human nature or physic an competency that varies
?ross states — it Is the law, and the culture of I|tlg|ousness
Please see the attached xerox of a chart snowing malpractice

premiums by state.

SRl e, R A s o
cann absorqagthe fee ralses that the %ddttlonal erh%ad o?

mal practtce premlum would add. In the bush, are Rracncmg
"bare" ?te oct%rs have stopped d%mg Import
rocedures or ewenng ables hecayse of the |ncr ased cost of
aIpract|ce msurance

remium would ornmrepero HHUO IVG

MostJ of these doctors W|II not re aIE racll eé/ are su
Can we lose more 8Jt¥3|mans in Alaska, e}) emai %/ |n thé bush? We
Sopu ation ratios in the

aIreadgt have one of the worst physician

ove&%e for those thlng In mang £ases,
el

countr

The mam reason we need tort reform in Alaska Is becau?e Alaska
needs octors. Alaska IS comRetm g with 50 other states ?r new

qZSIgI?snSa to%glh ?asceent%wr{eﬁswhans look favorably tqo Alaska?

uality doctors for. Some
doctors make INncomes here bu?% 3/0 not. The state

needs doctors W 0 want to establ|sh a good steady practice in a
fom unthy that needs them, not temporar doc ?swho are
h incomes and punitive conditions. gska cannot
change |ts climate, or isolation, or ? ul t|on distribution, but we
%an IW practlcm% here more comfortable and certain, bot
Inancially and emotionally

Perhaps it would put my statements In better context if | tell you
a hit more about myself, hav% been in_Anchorage for three
years. |am the public health physician for the Municipality of



Anchorage, and work abouyt half time. lam also in parttim
rvate %racttce as the ontjy certified specialist in occdopattona?

eqdicing in the state 1see at|ents with work-related injuries
and toxic or chemical exposures private practice Is t|ny
(about one atlent %er s not broken even financially
after a and a half o ffort

e cost of m% malpractice
Insuran ast year was y such a lo rate because 1see

P\ahents ess than hou ﬁer we(ﬁ and occupational physicians

ave a very Jow.r sue ned income from
Ve 2 yery. Jom s u 1woui)dn'rn V\Ilork”kj[‘?l

these tv/o act|v|t|e 1S Iess t
time for the city, B have a skill (occu at|ona1 medicine

commun|ty needs an I ove working with my p tients

husband contripbutes most of the sU Iport to our am|I S0 that |

can eepéaractme omg what I'love. [am asot B vears
Anchorage Medical’ Soclety president, and secretary-treasufrer for

the Alaska State Medical "Association.

The purpose of the above [r)ersonal Informat|on Is for u] see
that 1a§t nota I<Ch docto comP Ia|n|n vy
overhea B | sit In severa s t at ave tm

see
esomal c? seguences of unrestrameg |t|d|ousness as we%J is feel
ersona emotional drain that1 Boduces and foretell the
|mp ct on the health of Alaskans in the future

[)(]ou want to talk to me? If so, Blease V' me all
e mornings at the Anchorage Department o t

Human Services.

L aatn 6718

Sincerely yours,

QM. ' c 7<*1i LO'

"Jennifer Christian, MD, MPH
Enclosures -2
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Issue Number Seven

September 19HH

MICHA: Thirteen Years nf Tx/kiience
\\ hit Needs More I'roof?

A recent sludy of mature claims ni;ul<* rales of
8l doctor-owned insurance companies in 33
slates and llie District of Cnhmiliin hv Dick
I.avion, eonsnlinnl In Physicians’ Insurers
Assoi i:ilion of America. slum sustriking dil
fercnee between Calilornia s late tiendsaiid
those of the rest ol llie country, and >ianialieally
demonstrates theellieaes of C'aliloi nia’s
“NI'ICH A" lort lelorins euaeted in 1975. In that
year, ( ,'alifornia‘s rates were among the highest
in the nation, and most <ommereial insurers
lied the state.

The study compared 1987 and 1988 rales nation-
wide for internists. general surgeons, and ()!»/
Cyns. The companies studied aredoctor-ou ued,
not-for-profit. 'I'lievset rates taking investment
income into consideration and to cover no more
than losses and espouses.

In 1988, rates of the California doctor-owned
companies combined h»»all three specialties fall
generally into the bottom half of the nationwide
range of rates. Actual m Icosts to ( lalilorm’a
doctors are still lower than reflected in thiscom-
parison because the California companies arc

paying div idends to long-term policyholders.
In M IECs ease, current dividends reduce fifth*
\cut ( alifoi ma pieinimus b\ an average of 24%,

Caliloi nia internists pay $5,40(Ho $5,900 for

S| million >million coverage, about hall what
Ari/oua and Alaska internists pay, and less than
athird of Michigan, Morida, and New York rates

The differences are wider in the surgical eat-
egoi ies: California general surgeons pay an
aserage of $25000 in 1988 prior to«i\idends.
(.‘eneral surgeons in Miami. Morida pas 899,503.
adifference of almost $75,000! New York's
surgeons pay $59,088, Michigan’s $81,209.
Missoniiand le.sas rates csceed $50,000, Some
states regarded as ’ lower risk pay rates over
$30,000, including Ohio, Georgia Maine.
Colorado, Kentucky and Oregon.

While California Oh/Cyn rates have remained
in the $10,000-range for several years, premiums
over $180,000 exist in Florida, $150,000 in
Michigan and $100,000 in New York. Many other
states' Ob (Jyn rates have cl.mbed beyond
$50,000, as illustrated in the chart below.

St20,000 PIAA Companies 1988 Average Premium by Stale:
Composite ot Internal Medicine, General Surgery and Qbstetrics/Gynecology
$100.000
560.000
560.000
3-iC.C00
SO U | I |
--1Z2<<5"'-500 2 000Q$555<_5d-*-23_f159'22
S0.CA

Another California Dividend:

The MIEC Hoard ol Governors at its August
meeting declared a$2-in’llivii dividend to be
paid to individual California policyholders who
were insured by MIF.C during the period

August 1,1979 to December 51,198-1, and who
remain insured on Febrmirx 1.1989. Tin* div-
idend will he credited against February and May
1989 quarterly premiums and will reduce net
premium costs of eligible California policy-

holders by an average of 24%. M IECscurrent
loss ratio for California during the five-year base
period used to determine dividend allocation
was(>0.74" .asopposed to83 75'3 for MI F (!
asawhole. Loss ratios in MI E C 'sothers: ites
are now beginning to drop due to increased
premiums, and probably due to loss preveuljou
activities and public attention to tort rel urn.

O *
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Guest Editorial

AKEIUGEIKOM IMPOSSIBLE
EXPECTATIONS

liven though they promise us excellent wink, we
don’t persecute good e.upentcis who hang an occa-
sional dooi backwards, We ask them lo pay for lire
replacement and lunp, il again. We don’l impeach the
politicians who include loopholes in even good laws.
We don’l blackball stockbrokers ivho give us one hum
suggestion along with the good ones. And vyet, ihe
public repudiates physicians who cannot hal | (HO.
And wlial's woise, we physicians agree wilh these im-
possihlc expectations by deltidingouisclves Ihal weaie
different, and can exitact continuous perfect pci loim
anee (torn ourselves.

Biologically we me made ol the same material that
carpenters, politicians and stockbrokers are. Our span
of concentration is prone to the same lapses. We can
he overconfident or distracted. We can mishear, mis-
understand, misread. We can lie loo proud lo admit we
don't know or understand. We can he dulled by alco-
hol, drugs, or other compulsions. Money troubles or
similar "outside™ influences can pressure us to com-
promise our own standards. We can he too tired to
make a good decision, or too emotionally involved lo
see the situation fairly.

The standards set for us arc higher than for other
professions, hut we are made of the same fallible stuff,
in fact, the haidcr we try to Ik* perfect, the more we
increase the probability of certain types of failure.
Excessive internal pressure pushes us to chemicals for
relaxation; the zcai not to miss a possibility results in
exorbitant charges, and so on.

Lawyers, insurers,and the public refuse to accept Ilie
inevitability of our frailties. We arc exhorted, goaded,
expected and even ordered to meet “"minimum stan-
dards.” And ifwedaim that pcakperformanccat every
moment cannot he a “minimum' standard, we arc
looked at with suspicion. Why arc we unwilling to
assure all patients such a**simple” thing as ihis reason-
able “minimum” of care? Who can disagree that each
patient deserves acaring and competent and attentive
physician at all times. But where can we find human
beings who can be that way 11)U% of the time?

Other areas of our culture have zero tolerance for
error,like the Defense Department and NASA. Those
areas now use duplicate and triplicate systems, with
fail-safe overrides. Medical decision-making does not
fit that model. The medical culture has reacted !o the
need for unerring performance by expecting more of
the same basic equipment. We merely tighten up our
rear ends, and look behind our shoulder all the time.

Page 170 \Aure>, Nnter



(‘oiisimitly on guard against mistakes, we feel sur-
rounded Ipydangers:
thcdnngcrofcrrorsofomission.forgcilingsoim:-
oliiiiK;
e lliedangeroferrors of commission, doing.some-
ihing incorrectly,
e tin: danger ofcareless speech, ofadmitlingerror,
vulnerability, uncertainly or guilt;
Ilhedangerol atlack, byvcngelulorcral/.y patients,
predatory lawyers, or merciless automaton bu-
teaucrals;
mthe danger of one moment of inattention, that
hurts someone, and tint eventually wipes out
I-VI-RYTIIINC..

One moment ofinattention could destroy our roj»u-
i.nioti,out livelihood,oursocialstandingand material
security, our own sense ofcompetence, our self-worth
and "peace ol mind." Il can invalidate a lifetime of
sincere effort and good work.

Society's loss of respect for physicians weighs on us
heavily. We feel used as scapegoats for the inescapable
rawdealsof life-pain, lossand death. Our motivesarc
suspect, with our commitment to money overestimated
and our commitment to healing underestimated, Those
who feel vulnerable, powerless and dependent on us
resent us. Those who think we are rich, arrogant and
immune from (heinconveniences ofeveryday life look
for opportunities to bring us low.

And here's the sad part: We do not support one
anotherand admit the impossibility ofsociety's expec-
tations. We rail against lawyers, bureaucrats and soci-
ety, but we do not give comfort and protection to each
other. Instead, we keep so busy on the perfection
treadmill, that we have no time tospend with those who
are in trouble.

Few physicians say they are happy to be in medicine
these days. Mostseem to I>xovcrcommiltcd and drained
ofenergy. lIlow can we keep our courage up, be proud
ofourchoice ofan honorable and fulfilling profession,
and find waystoworkaround our natural inability lo be
perfect?

In my opinion, the Alaska State Medical Associa-
tion,and itscomponent local societies have an obvious
but neglected role to play in lending to the emotional
tension and spiritual near-exhaustion of the state’s
physicians. The majorgrowth in ASM A in the last few
years has been focussed outward-developing ties with
the legislature, the bureaucracy,and the public. That
work is essential and will continue. But perhaps we
need to focus new efforts inward as well. By inward, |
mean more than traditional member services like di-
rectories, newsletters and informational meetings.

By inward, 1mean that ASMA could serve as solace
for us, and provide a place and people we can come to
for acceptance, help, and a sympathetic ear. Our

Alaska Medicine, JnlylDeccmber 1989

Impaired Physicians Program has had agood start, but
it isaimcdat thesmallgroupihai has become clinically
ill. Somcolhcrstatcs have formed malpractice.support
groups, acknowledging that a lawsuit may be as much
ormorerdacrisisasdivotceot death. Al leastone.state
society has a gioup that meets monthly for mutual
support ai breakfast. The ASMA Council meeting in
October will hear more about this new "therapeutic"
nde for ASMA. 'lhe Anchorage Medical Society meeting
in February will fealurea medical ellticistwho will help
us talk about our human frailly, and the pressures for
perfection. |If these beginnings ate successful, more
events will be planned.

Those of us who are active inorganized medicine in
Alaska are seeking ways to sctve our constituents-
Alaskan physicians-beller. In order to improve our
healingofothers, perhaps we can begin by healingour-
selves.

Jennifer Christian, M.D.
Municipality of Anchorage
Department ol Ilealth and Iluman Services

Monday Friday 7AM — 7 PM
Saturday 8 AM — 6PM
Ono Hour Service a AM — 2 PM

KIM TANNER
Owner
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HOTETLS March 14, 1990
ALASKA/YUKON

Hon. Max F. Gruenberg Jr., Co-Chairman
Hon. Peter Goll, Co-Chairman

House Judiciary Committee

P.0. Box V

Juneau, AK 99811

Dear Co-Chairmen Gruenberg and Goll:

It is with pride that 1 write on behalf of the some 2,300 people

and over 30 organizations who are the Citizens®™ Coalition for

Tort Reform. It was just a few days ago | was chosen, together
with Frank Turpin and Dr. David A. McGuire, to be the leadership

for the Coalition,

Shortly after its formation in October of 1985, the Coalition
took a close look at how the tort reparations system worked.

It revealed that it wasn®"t working. It was inefficient, not
cost effective and the bulk of i1ts caseload was not addressed

in a timely and fair fashion. The tort reparations system needed

a thorough overhaul then and it does today.

Sixteen proposals were set out to address the major faults of
the system. Since that time, several significant proposals

were put forth by others to deal with other major faults. Only

one issue has been clearly deal with, that is, through Ballot

Measure No. 2, the voters on November 8, 1988, voted by a margin

2

of 72% to 28% to change the doctrine of joint and several liabil—

ity to several liability.

HB 166 addresses most of the proposals, but not all. Further,

HB 166 contains significant modifications to the original concepts
I submit that the Citizens®™ Coalition for Tort Reform has already

compromised its agenda in order to be fair,

Much of the body of tort law by which issues are now judged
has come about through the judicial process. We believe it
is time for public debate. We urge movement of HB 166 from
your committee to the floor of the House where that debate can

occur.
Sincerely,
WESTMARK HOTELS, |INC.
Wr
AT Pjtuurish
8BOH Strast, uite 101 Co-Chairman

.AnchongCj \J"ka 59501
(907) 272-940J
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Alaska State Legislature

Please enter Into the record my testimony to the  House Judiciary Caimittee
committee name

committee on "> >F+ M8 0. B S dated -"*"&R 3 *
bill/subject

The Alaska State Medical Association and the Health Association of Alaska with its

member hospitals and nursing homes in a news release state that they both OPPOSE this
legislation. These two organizations have the most information regarding medical mal —
practice issues and | feel our State Legislature should take into consideration their
combined members knowledge and expertise in this field before considering legislation

in this area.

The Federal Government provides the Federal Tort Claims Act which covers physicians
practicing in Indian Health Service facilities, Federal Hospitals and federal contractors
as well as other providers affiliated with the Federal Government. This makes mal —
practice insurance unnecessary for physicians and hospitals so affiliated.

Most non federal hospitals require their physicians to maintain medical malpractice
insurance as a prerequisite to attaining medical staff privledges. The dis-incentive
to practice in Alaska is no greater than to set up a practice anywhere else because
of the malpractice costs associated with practicing medicine.

Are any other states subsidizing physician 3 malpractice insurance costs? This would
appear to be a tax on all Alaskans to provide a subsidy for a few of the upper income
residents.

Malpractice rates are figured like automobile insurance rates, the more frequent
claims are filed, tha greater the cost of the insurance. Will this subsidy encourage
a high quality supply of physicians? Will this alone increase availability of
physicians in Alaska? Or will it tend to attract those relatively few physicians
who have numerous malpractice claims against them, thus have high malpractice
insurance rates in tha states where they are currently residing? By subsidizing a
physician with mumerous claims in their background, this protects the negligent
physician against the economic penalty of their past malpractice involvements.

This could result in a lower quality of care being provided for Alaskans than

would have occured if seme other enticement to practice here had had been used,

for example: student loan payback funds for years of service, loan forgiveness,

Signed: — A
Testifier
NOrton Sound Health Corp,
Representing (Optional)
Name Alaska

Address
907 443-33]]

Phone No.

9;e0 Ufl tlatu« Irto/rrttior Ofrtc*



KETCHIKAN MEDICAL CLINIC, INC.

3612 Tongass
Ketchikan, Alaska 99901

HJ. Henrickson, M.D., F.A.A.F.P, Phone 225-5144
D.E. Johnson, M.D., F.A.A.P.

March 16, 1990

The Honorable Peter Goll
Alaska State Legislature
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Goll:

I am writing regarding House Bill 166, heard yesterday in the House Judiciary Committee. lam
writing specifically in response to your questions regarding the Statute of Limitations language on

pages 3 and 4.

As a pediatrician, | am certainly in support of special measures to protect children. As I said in my
testimony, | believe that in Alaska children are safeguarded by a system of public and personal
health care that would discover any real problems. Language in other states where this issue has
been addressed has often dealt with the person’s sixth or eighth birthday, the former being after
they are already in one year of school, the second after they have been in three years of school.

Holding a physician responsible for parental actions is a strange wav to proceed, and opens the
door for all sorts of mischief and cross actions between parents and children. 1am not sure that
that is what is intended, but I see it as a likely outcome if you pass the language in lines 6-7 on
page 4. | cannot see that you would harm the intent of that protection for children by simply
deleting the words "a parent, guardian.” and simply substitute "an" so that it would read, "fraud or
collusion by an insurer or physician, resulting in failure".

You mentioned the fact that chiropractors can now do school entrance physical examinations. |
would hasten to remind you that that change was not supported by the medical association, and
was enacted by the legic'ature against the advice of both the physicians and the Department of

Health and Social Services.

Thank you for scheduling more hearings on House Bill 166 in the House Judiciary Committee. |
am hopeful that you will complete your committee deliberations promptly, and send this measure to

the House for deliberations by the full body

If there is other information or other opinion that 1could provide, please do not hesitate to contact
me. | will be following the deliberations of your committee with considerable interest.

Yours ti vy,

Da#idiL Johnspp, M.D.

DEJ:bjh



Alaska State Legislature
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Alaska State Legislature

Please enter into the record my testimony to the _

committee on ™4 0 §'7?fr "
bill/subject

B |

j*L“'t +<nm

)t|>11

YTI' fL ¢ 2
committee name
2 ['» [*

A L]

- 6r <-T*V A ¢
1?1 t f Iy
*r< > [?2 N ] N A
“ 3 07 c/
Signed: _
Testifier
£-MV-- & y -y J
Representing (Optional) y/ «qe— y> V. Aj{Altﬂ’,‘ e
[ 7fT AMfrr - 7N

Phone No.

9/86 L«gtsl*tiv« IrlormAlton OH*#



Alaska State Legislature

Please enter into the record my testimony * the Q/vs//dlaM.]
comnrlitec name
committee on o tzL*. dated -7'/5 90
bill/subject
S u-fs)- D
[1& " ItC* - ~lu>
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/0\Ju S<? £anr-ty

J~ tt'xn aJJL'

A mSrASILfth /6<?471J"0 _ $Q&vuS J,)S U /lir
dyfa) A/"3' yA O

Signed:  /STLAA<M-L 4> A
Testifier y

Representing (Optional) (f~

IL'i>3 M I'iJpJd' dti- 9<?27 M9
Address

4pd'09(3~- hecmlJ. '¢tSS>- P/f/ u M-iA _
Phone No.

9/86 Legislative Information Office



FRANKLIN & ASSOCIATES
1B13 Ease First Avenue

Consulting Engineers Suite SOT

Anchorage. Alaska 99501
(907) 377-1631

Marc h 14, 1*990

Rep. Ma/t Gruenberg

Co-Cha irman

House Judiciary Committee
Alaska State Legislature
P.O. Box V (MS 3100)
Juneau, Alaska 9981L

Dear Representative Gruenberg:

The people of this state left little doubt about their
attitude on tort reform when they voted for pure several
liability. Ballot Measure Mo. 2, in the November 1988 General

Election. The 70*/. vote for the issue means nearly three
quarters of Alaskans want tort reform.

Representatives Cotten (D), Larson CD), Hoffman (D),
Pettyjohn (R), Grussendcrf (D», Roster (D), Collins *RI , and
Boucher :[}) are sponsors of HB 166. a ccmprehensive tort reform
bill. They are doing something about an issue which their
constituents Support stronqiy.

HB 166 was passed out of the House Labor and Commerce
Committee. It is now stuck 1in the Judiciary Committee. Please
pass HB it>6 out of the Judiciary Committee without fjrther

- =acsre ly .

Nelson M. Franklin, P.E.
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Alaska State Legislature'

Please enter into the record my testimony to the 1S jUOjL sj,
committee nirne
committee on ,- tun - , dated 3/ 1K /p
bill/aubjoct
Signed: f
Teetlfler

Representing (Optional)

Addrese

Phone No.

/M UnttUve Irfoymidoon OFF
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Kirch 14, 1990

Dair Gentlemen:

The more 1 itudy the question of tort reform, thi more concerned I
become.

The fir*t point that disturb! me seems to be that we hive blurred
tha concept of fault. M 1legal issuei become more complex, determining
precise fault haa become more difficult. Today, the emphasis la being
placed on providing the injured party with some sort of redress
regardless of blame, especially in the area of non-econonic damages. The
ability to pay becomes more crucial than who is at fault. Ve badly need
a return to fairness in apportioning the award according to apportionment
fault, regardless cf the ability to pay. Insurance companies, | believe,
justly calculate their projections based on the assumption that claims
are legitimate only when their client is at fault. When the courts
abandon fault as an element of liability, the concept of insurance
becomes one of back-breaking social engineering. It will be interesting
to note the effect of the recently passed public initiative on the
system.

Kuch of Rouse Bill 166 seems to concern insurance matters. To my
mind, the insurance dilemma is merely a symptom of an underlying deep-
seated predicament with its roots in the public"s perception of society
and how we use the system. Our society is becoming evermore litigious

and the courts are overburdened, costs are skyrocketing, and incentives

£or big bucks for attorneys end successful plaintiffs are fanning the
flames at public expense. It ie time for the pendulum to swing hack lest

we ruin the clock.

P.3/14



HwP 14 '90 IT:29 LIO - FAIPBANKS

-2-

Ve have developed the moot expensive legal system in the world.
Rising compensation award*, contingency fee*, and court delay* are
escalating this expense. While the health care industry, manufacturers,
design professionals, state and local governments, and other deep
pockets, are the most often saddled with these suits, it must be
remembered that these costs are passed on to the consumer and to the tax
payer. As ?o0go says, "we have met the enemy andhe 1is us”.

The effect of this expensive legal system is that so little of the
award reaches the plaintiff. I have seen an estimate that $.28 of every

dollar of the direct costs goes to the victim. Th* rest goes to lawyers
on koth *id«a. W« roally do h«v« to do Lettci®*. Wo oysteu u«u sulvlvv
such overhead. I believe that House Bill 1(6 addresses this problem and
should be supported in its entirety.

One thing that is often forgotten ie the cost of the court system
itself. One estimate that | have seen, albeit very old, is that ir. 1982,
the Institute for Civil Justice estimated that the public taxpayer
funneled 9320 million into the court system just to process civil suits
related to personal injury, death, and property damage. In addition, one
must remember that when the government 1itself isthe defendant, "that a
few less cops get hired, a fire engine isn"tbought, the pipes leak

longer, the streets deteriorate, it all comas out ot the same kitty".
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Punitive damages, 1if any, should ba paid to th« State or federal
Treasury. The prospect of receiving this bonus offers tremendous
incentives for lawyers and plaintiffs to sue. (2) Additionally and
finally, | am concerned about the concept of non-econonic damages. 1 ask
myself if 1 would accept a large award to be paralyzed for the rest of ny
life and, honestly, my answer would be, 1 would rather not. However,
when reflecting on thiu issue, | remember an incident when my property

waa condemned for a highway. I felt the same way. That is, no amount of
money could rnmpAneato tho traffic, tho noiao, tho drunk* atoppin®
at my door, my car being hit while parked outside my house, people

staring in the windows while waiting for a light, etc. Nor did | receive

any. While not an identical situation, 1 believe that there Jj. a

parallel. My conclusion is that there is. no reasonable compensation for
non-economic damages. And further, | believe, that society as a payor,
has an inte.*st in limiting the cost. It certainly limitad it in oy
case.

According to a Gallup poll, the public urgently believes the system
needs pruning. It believes the system is too expensive and fraught with
too many lawsuits. In addition, tha public fsels that changa is
appropriate for containing court costs and more equitably ehifting the
burden of a lawsuit expanse among tha parties concerned. The public
would like as part of the verdict the courts to apportion court and legal
representation costs among the parties based on the actual hours worked,
actual hours of court time, and ether expenses as accounted for, and to
eliminate contingency fees. I would, therefore, aek you to pass House

Kill 166 as originally written, and I would further aek you to encourage
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Alaska State Legislature

Please enter into the record my testimony to the t*.r.cvu. I
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Alaska State Legislature

Please enter Into tho record my testimony to the  JLJy @t

committfe name U
committee on Nl (et ,dated __ MjIA\NT) _
blll/eubject
KtEjLE& ILT.

Signed: jx a m |,y k *4( a &

Testifier

Representing (Optional)

4 fttj qgcfjo [/

Address

k 2 &
Phone No.

fi/M L«grtUUv« (ntormrtor 0t*a



90 15:31 LIO FAIRBANKS

Wne. Wh, WA
LIMBTA MEDICAL CLINIC, INC ,
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TEETIMOWPCR HOUSE BILL 166
3-14-90

The coat of medical liability insurance is causing a crisis in health care

in America. In tho last 3 - 4 years, one third of tho Family Practice

and Ctostetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000 year. When doctors stop delivering babies, they must then
purchase a tail policy that covers future lawsuits for past events. That
policy costs 3 times the last year"s rate. That iB $267,000 at current rates
in Alaska. That"s why doctors are quitting delivers or retiring early. Unless
doctors add $1000 - 4000 to the oost of each delivery (depending on the Number
done each year), they can not recover.: the expx ey are foroed to raiBe
rates uniformily or stop delivering babies, Family Practice physicians
raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve ccrpensation but there is not enough
money ih tne world to pay everyone what they feel they deserve. We need a
mechanism to make awards more uniform and fair, and we need restrictions on
awards so we don"t bankrupt the system or drive the cost of medical care

beyound the price of the average family.

House bill 166 does not limit the ability to sue. 701 of your fellow Alaskans

voted for the tort reform referendum, 1 ask your support for this bill.



MAR 14 "90 15:32 LIO - FAIRBANKS

WHy C W, W,

UIMITTA »'tDWAL OUNICs INC.
«m vonnii rrhirr
PAMtANKA, ALASKA »»70t

TnuWHOH* [S07) 4M>*T71 1

TESTIMOWFQR HOUSE BILL, 166
3-14-90

The ooot of medical liability insurance is causing a crisis in health care

in America, in the last 3 - 4 years, one third of the Family Practice

and Obstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000"year. When doctors ctop delivering babies, they must then
purchase a tail policy that covers future lawsuits for past events. That
policy costa 3 times the last year®s rate. That is $267,000 at eurrent rates
in Alaska. That"s why doctors are quitting delivers or retiring early. UnlesB
doctors add $1000 - 4000 to the cost of each delivery (depending on the Number
done each year), they can not recover the exp€ ey are forced to raise
rates uniformily or stop delivering babies. Two”Family Practice physicians
raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough
money in the world to pay everyone what they feel they deserve. We need a
mechanism to make awards mors uniform and fair, and we need restrictions on
awards so we don"t bankrupt the system or drive the cost of medical care

beyound the price of the average family.

House bill 16C does not limit the ability to sue. 70% of your fellcw Alaskans

voted for the tort reform referendum. | ask your support for this bill.

D
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TESTHWFOR HOUSE BILL 166
3-14-90

The cost of medical liability insurance is causing a crisis in health care

in America, in the last 3 -4 years, one third of the Family Practice

and Cbstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000eyear. When doctors stop delivering babies, they must then

purchase a tail policy that covers future lawsuits for past events. That

policy costs 3 times the last year"s rate. That is $267,000 at current rates
in Alaska. That"s why doctors are quitting delivers or retiring early. Unless
dcctorB add $1000 - 4000 to the cost of each delivery (depending on the Number
dcr.e each year), they can not recover the expense. They are forced to raiBe
rates uniformily or stop delivering babieB. Twﬁ%ggﬁff; Practice physicians

raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough
money ih the world to pay everyone what they feel they deserve. We need a
mechanism to make awards more uniform and fair, and we need restriction* on

awards so we don"t bankrupt the system or drive the cost of medical cere

Usyound tne price or the average family.

Bouse bill 166 does not limit the ability to sue. 70% of your fellow Alaskans

voted for the tort reform referendum. | ask your support for this oill.
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TESTIMONYFX3R HOUSE BILL 166
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The cost of medical liability insurance is causing a crisis in health care

in America. In the last 3 - 4 years, one third of the Family Practice

and Obstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000 year. When doctors stop delivering babies, they must then
purchase a tail policy that covers future lawsuits for past events. That
policy costs 3 times the last year®"s rate. That is $267,000 at current rates
in Alaska. That"s why doctors are quitting delivers or retiring early. Unless
doctors add $1000 - 4000 to the cost of each delivery (depending on the Number
done each year), they can not recover the expense”™~T*iey are forced to raise
rates uniform!ly or stop delivering babieB. Two~Family Practice physicians
raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve ocmpennation but there is not enough

money ih the world to pay everyone what they feel they deserve. We need a
mechanism to make awards more uniform and fair, and we need restrictionson
awards so we don"t bankrupt the system or drive the cost of medical care

beyound the price of the average family.

House bill 166 does not limit the abilivy to sue. 70% of your fellow Alaskans

voted for the tort reform referendum. 1 ask your support for this bill.

»i
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TESTIMWFCR HOUSE BILL 166
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Ihe cost of medical liability insurance is causing a crisis in health care

in America. In the last 3 - 4 years, one third of the Family Practice

and Obstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000 year. When doctors stop delivering babies, they must then

purchase a tail policy that covers future lawsuits for past events. That

policy coBts 3 times the last year"s rate. lhat is $267,000 at current rates

in Alaska. That"s wny doctors are quitting delivers or retiring early. Unless

doctors add $1000 - 4000 to the oost of each delivery (depending on the Number

done each year), they can not recover the expense. They are forced to raise
JhlLaH

rates uniformily or stop delivering babies. Two"Family Practice physicians

raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough
money ih the world to pay everyone what they feel they deserve. We need a
mechanism to make awards more uniform and fair, and we need restrictions on
awards so we don"t bankrupt the system ot drive the cost of medical care

beyound the price of tha average family.

House bill 166 does not limit the ability to sue. 701 of your fellow Alaskans

voted for the tort reform referendum. I ask your support for thiB bill,
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Tha cost of medical liability insurance ia causing a crisia in health care

in Amaric*. In the last 3 - 4 years, one third of the Family Practice

and Obstetric physician* have quit doing obstetrics. Currently MICA rates

are $89,000 year. When doctor* stop delivering babies, they must then
purchase a tail policy that covers future lawsuits for past events. lhat
policy oosts 3 times the last year®B rate. lhat is $267,000 at current rates
in Alaska, 1ihat"a why doctors are quitting delivers or retiring early. Unless
doctors add $1000 - 4000 to the cost of each delivery (depending on the Number
done each year), they can not recover the expense. They are forced to raise
rates uniformily or stop delivering babies. Two”Family Practice physicians
raised their rates 401 in order to continue obstetrics. Ilhese events are

occurring in other specialties thereby limiting service* to the public.

People who have been injured deserve compensation but there is not enough

money in the world to pay everyone what they feel they deserve. We need a

mechanism to make awards more uniform and fair, and we need restriction* on
award* so we don T bankrupt the system or drive the coat of medical care

beyound the price of the average family.

House bill 166 does not limit the ability to sue. 70ft of your fellow Alaskans

voted for the tort reform referendum. |1 ask ycur support for thi* bill.
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Date Referred: April 5, 1989 / FURTHER REFERRALS:

Date of Committee Action: ) A VA

The JUDICIARY Committee considered: HB 174

HOUSE BILL NO. 174 [MUNICIPAL REFERENDUM]
"An Act relating to suspension of a municipal ordinance or vresolution
against which a referendum petition is filed."”

RECOMMENDATIONS: [ ] the same title
be replaced with [ ] a new title

have attached amendment(s)
do pass
do not pass
no recommendation
\/ individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(S): APPROVES PREVIOUS:
(Dept) (Date/Dept)
[ 1 fiscal impact [ 1 fiscal note(s)
[ 1 zero fiscal note [=] zero fiscal note(s) C A
[ 1 zero with analysis_ [ 1 zero fn/analysis
Jl
SIGNING DO PASS: SIGNING:

kIt
7
N IS

Uj v/xn



HOUSE COMMITTEE REPORT

(5)
Date Referred: February 15, 1989 FURTHER REFERRALSA"JUDICIARYJ
Date of Committee Action: 1K\ \'h&

The COMMUNITY & REGIONAL AFFAIRS Committee considered: HB 174

HOUSE BILL NO. 174 [MUNICIPAL REFERENDUM]
"An Act relating to suspension of a municipal ordinance or resolution
against which a referendum petition is filed.”

RECOMMENDS :
[ ] the same title
] replacing with [ 1 a new title
] the attached amendment(s)
] do pass
] do not pass

no recommendation
individual recommendations

] additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ 1 fiscal impact [ 1 fiscal note(s) published:
[V/"] zero fiscal note
[ 1 zero with analysis [ ] zero fiscal notes(s) published:
SIGNING DO PASS: SIGNING OTHER THAN DO PASS:

“A (Do Not Pass, No Recommendation, Amend)

mclelw Yy v
Perrrfjott.

Chairman®s signature



STATE OF ALASKA BILL VERSION : HB 174
1989 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST:
Revision Date: Agency Affected : Community & Regional Affair

T.:e:"An Act. .auaRfaaiSM L-fll-aJlliial&igal BRU:
ordinance.."

Sponsor: Houuo C&KA Committee
Requestor:

Components

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY 90 Fy 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
GRANTS. 'TAIMS
MISCELL NEOUS

TOTAL OPERATING -0 - -0 - -0- -0 - . Q- -0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars!

GENEPALFUND -0 - -0 - -0 - -0 - -0 - -0 -
FEDERAL FUNDS

OTHER _

TOTAL -u- -0 - -t5- -0- ok -0-

POSITIONS:

FULL-TIME -0 - -0 - -0 - -0 - -0 - -0-
PART-TIME
TEMPORARY

ANALYSIS :  (Artacfc a separaie page if necessary)

Bh one : 4 _6__5____6 7__5__(_)____ _

Date: ft? |

D ate: V|3' ft 9

Prepared by : Plasman, Deputy Director

Agency

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page



Alaska State Legislature

HOUSE OF REPRESENTATIVES

P.O. Box V
State Capitol
Juneau, Alaska 99811

memorandum

T0: ALL MBVBEPS
HOUSE OOTAUNITY AfD REGIONAL AFFAIRS OCMMITTEF

FRCM: REPRESENTATIVE EILEEN P. MACLEAN, CHAIRMAN P .1
HOUSE OOW;NITY AW) REGIONAL AFFAIRS OCAMITTEE

DATE: February 13, 1989

RE: Proposed Corrmi tteelegislation

Please review the enclosed legislation and information pertaining to it.
| plan to introduce this legislation on Wednesday, February 15th as a
ccmnittee bill unless there is objection from menbers on the ccrrmittee.
The legislation would clarify in statute that an ordinance or resolution
is suspended if a referendum petition is filed before the operative date
of the ordinance or resolution.

cc: Representative Peter Goll, Co-Chair
Representative Max Gruenberg, Co-Chair
House Judiciary Committee
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LEGISLATIVE AFFAIRS AGENCY

MEMO RAN DUM February 1, 1989
SUBJECT: Municipal Referendum3
(Work Order No. 16-0722A)
T0: Representative Eileen MacLean, Chairman
Community and Regional Affairs Committee
FROM: Tamara Brandt Coo tji(y
Director 1

Division of Legal Services

You have asked for a draft bill that incorporates the sub—
stance of the decision, Interior Taxpayers Association. Inc.
v. Fairbanks North Star Borough, 752 P.2d 781 (Alaska 1987).
A copy of that case is enclosed for your reference. That
case held, 1in essence, that even when a referendum petition
is filed against an ordinance that has already gone into
legal effect, that ordinance is suspended if it has not yet
become operative. At issue was a sales tax which had been
enacted, but collection of the tax had not yet begun at the
time the referendum petition was filed.

Existing law now provides for suspension when a petition 1is
filed before the effective date. This draft expands that
section to provide for suspension of ordinances or resolu—
tions to when a petition is filed before the operative date
of the ordinance or resolution. Please contact me if you
would Ilike any changes.

TBC:gc
W6/071

Enclosure(2)



AS 29.26.180(b)

.rv
THE EFFECTIVE DATE OF THE SUSPENSION OF AN

ORDINANCE BEING REFERRED I|S EXAMINED.

rf:."
7 It

The Supreme Court of Alaska held that "effective
date of the matter referred" refers to the date
when the ordinance becomes operative rather than

»
requires that when a petition for a referendum is

the date Wh%‘f the ordinance becomes law; the law

filed, the ordinance that is 'the subject of the
referral is suspended pending the referendum vote
if the "petition is certified before the effective date
of the matter referred". The court noted that the
term "effective date of the matter referred” can
reasonably have at least two meanings; either when
the ordinance becomes law or.when the ordinance
becomes operative. The ordinance in question had
become lawinit did not yet require the collection of
the new sales tax. The court noted that under the
procedure o~the borough, an ordinance takes effect
as an ordinance on the first business day after it is
adopted; the automatic suspension procecure would
be completely meaningless unless the effective date
is interprete«(\jﬂc to mean when the ordinance becomes
operative. court also agreed that the term
"matter referred" is vague." Interior Taxpayers
Ass'n. Inc. *v. Fairbanks North Star Boroi.gh, 742
P.2d 781.

While the decision of the court clarifies the vague

phrase, review is recommended.

-57-



