
■ ' •

ALASKA LEGISLATURE COMMITTEE FILES, 1989-1990 8672
5765 HOUSE JUDICIARY / /  

/



us to re so lve  

should be v ica ri- 

of p u blic policy , 

■(practice1 o f  an 

■ysiciun. co m m it- 

in the h o sp ita l's  

icorii'8 o f  ( 1) en- 

•mt a u th o rity ; or

is ca se  p re se n ts 

o f  f ir s t  im p re s ­

sed  ru le  is  that, 

ationship  e x ists  

the hospita l, the 

r the tra d ition al 

r, fo r  an y n eg li- 

re su lts  in in ju - 

E.g., Ring v. 

N ^ jj| .2 d  3, 11, 

>7n̂ ffeldon v. 
dial, 709 P.2d 

iv e r s e ly , no Iia - 

pital when the 

*nt co n tractor. 

III.A p p .3 d  1009, 

,'.E .2 d  867, 871 

osp., 67 N .Y .2 d  

<90 N .E .2 d  S23, 

C om m en t, The 
mship: Hospi- 
ractice of Phy-

•v fo r  Physicians' 
9. 702-03 (1985); 
lity: An E ffective  
Physician fn co m ■ 
160-72 (1979).

a  any  negligence 
ur. In o rd e r  to 
re. however, we 
\  o f course, ex­
te rnal m erits o f

d 263. 267 n. 6  
the tria l court's 

o u t liab ility  In a 
i physician, hot- 
;au ^B k e  upheld  
n d ^ ^ ^ e r e  not 
ie i ^ K i  o f the 
liab ility  (being]

J

JACKSON 
ctu m  jm  r id  i 

sictans, 50 W a sh .I. R e v . 385 (1975) (herein  

a fte r  "C o m m e n t, H ospital Responsibih
ty " )

Ja ck so n  concedes that D r. Po w er w as an 

independent co n tra cto r; how ever, he a s 

so rts that A la sk u ’s law  o f respondeat su ­
perior  m an dates a re su lt  d iffe re n t than 

that which w ould be reached u nder the 

g eneral r u le *  Ja ck so n  a rg u e s that o u r 

decision in F ru it v. Schreiner, 502 P.2d 

133 (A la s k a  19/2), e sta b lish e s that the law 

o f “ v ica rio u s leg al re s p o n s ib ility "  in A la sk a  

is "e n te rp r is e  lia b il it y ."  T itu s , he con­

tends, i f  the e n te rp rise  im p a cts  so ciety  and 

the n eg lig en t a ct o ccu rred  d u rin g  an a c t iv i­

ty  p erform ed  fo r  the b e n e fit o r in the in te r­

e st o f  the e n te rp rise , the e n te rp rise  ia l ia ­

ble.

[31 J a c k so n 's  a rg u m e n t p ro ve s unper- 

su a siv e . F ir s t ,  Ja c k so n ’s  in terp re ta tio n  o f 

F ru it  is  flaw ed. A clo se  read in g  o f that 

case sh ow s that we did not view  "e n te r ­

p rise  lia b ility "  a s  a se p a ra te  th eory o f lia ­

b ility  o r a d ist in c t ca u se  o f actio n . R a th e r, 

e n te rp rise  lia b ility  w as seen  a s one o f  t i  

w idely accepted th e o ries used  by co u rts  to 

ju s t ify  im position  o f  v ica rio u s lia b ility  in an 

estab lish ed  e m p lo ye r/e m p lo y ee  co n text- 

1<L a t  138—39. A s  w as noted in F ruit: 
[T ]h e  "e n t e r p r is e "  theory' - - • fin d s lia b il­

ity  w h en ever the e n te rp rise  o f  the em ­

p lo y e r w ould have benefited  by the con ­

te x t o f th e a c t o f  the em ployee  but for 
the u n fo rtu n a te  in ju ry .

T h e  ru le  o f  respondeat superior  how­

ever. . . .  is  lim ited  to  re q u ir in g  an en te r­

p rise  to b ear the lo ss in cu rre d  a s a re s u lt  

o f  the em ployee's  n eg lig ence. T h e  acta 

o f the em ployee  need be so  connected to 

h is em p loym en t aa to ju s t i f y  re q u irin g  

th at the em p lo y er b e a r th a t losa.

3. The tria l cou rt decided the lu u e  o f the  app li­
cab ility  o f en te rp r ise  liab ility  aa a  m a ile r o f law. 
We scru tin ize question s o f law u nd e r a d* novo 
o r Independen t judgm en t a tanda rd  o f review . 
Hicktin v. Orbeck, S6 S P.2d 159. 163 n 6  (Alaaka 
1977), rtv 'd  on  other grounds, 437 U S . 311. 98 
S.Ct. 2412. 57 LEd .2d  397 (1978). W hen re 
view ing a question  ol law. It la o u r 'd u ty  lo  
adopt the ru le  ol law  th a t la m ost persuasive In 
light o f p receden t, reaaon  and  p o licy*  C um  v. 
Ha, 591 P.2d I2SI. 1284 n. 6  (Alaska 1979).

v. POWER A la sk a  J 379
I7S IA'm S* ItSTj

Id  a t 140-41 (em p h asis Added) (fo o tm il' '  

o m itted ) See generally  M o rris , E nter  
p n se  L iab ility  anil thr A m m a n /  / ‘to 
cess— the Insignificance u f  Foresight 111 
Y a le  L  J  554 (1901)

A d d itio n a lly , o u r d erisio n s sin ce  F ru it 
ahuw that we have applied the theory o f 

respondeat superior  only m  an em ploy 

e r/o m p lo ye *  co n text, u n less one o f  the w e l l  
esta b lish e d  exceptions to that ru le  e x ists  

See, Parker P a llin g  r. O 'Setll, 674 P  2d 

770, 775 (A la sk a  1983); W illiam s v. A lyes - 

ka ftp e l in e  Service Co . 650 P  2d 343. 349 

(A la s k a  1982), H am m ond  r . Rechtet / n r , 
606 P .2d  1269, 1273 lA 'i s k a  1980); fiarton  
v. Lund, 563 P  2d 875. 876 rA la s k a  1977), 

L u th  v. Rogers & Rabler C onstruction. 
507 P .2d 761. 78 3-6 4 (A la sk a  1973). J a c k - 

so n ’s  th eory p re se n ts no su ch  exception

F in a lly , the c a se s fro m  o th er ju r is d ic ­

tio n s cited by Ja ck so n  provide lit t le  support 

fo r  h is th eo ry ; those ca se s deal on ly with 

th e o ries o f ap p arent ag ency o r co rp o rate 

n eg lig ence. M o reo ver, a lth ou g h  at le a st 

tw o co u rts  ap p ear to have im p lic it ly  in d i­

cated  a w illin g n e ss to recog n ize a  theory of 

e n te rp rise  lia b ility , see A tden  r . Prov­
idence H ospital. 382 F .2d 163. 166 (DC 
C ir.1 9 67 ); A d a m ski  r. Tacoma General 
H ospital, 20  W a sh .A p p . 98. 579 P  2d 970. 

977 &. n. 5 (1978), to d ate, no co u rt has 

e x p lic it ly  em braced  that concept.*

In  sh o rt. J a c k s o r .'s  th eory o f  e n te rp rise  

lia b ility  is  not y e t the law  in A la sk a .

V
Ja ck so n  next a rg u e s that the t r ia l co u rt 

e rre d  in holding th a t genuine issu e s  o f 

m a te ria l f i c t  prevented  it fro m  g ra n tin g  

s u m m a ry  ju d g m en t on hia th e o ry  o f  a p p a r­

en t a u th o rity .

*. Som e com m en ta to rs  h iv e  suggested a n  en ter 
p rise  io n  doc trine  a t  a ban*  fo r im posing  hab it 
ily fo r any  io n  o ccu rring  a t  p a n  of th e  hosp ital 
en te rp rise . See Southw ick. Hospital Liability 
Th-o Theories Have been \ i  crftd . 4 J. L e ft!  M rd 
I. 3-5 (1983); Com m ent. H oipuat ftesponubthry. 
supra a l 4 18 -19 .
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«
A lthough wo li.iv c  recognized  the doc­

trin e  o f apparent au th o rity  in o th er co n ­

te x ts , .tec City o f Delta Junction  r. .1 tack  
trucks. *170 I* 2d 1128. 1129-30 (A la sk a  

108.1) (national d istr ib u to r and local f ra n ­

chise), I ’erk ius r Willacy, -131 I ’ 2d 1 11, 

14'.' (A la s k a  1007) (husband inn! w ife), th is 

is  the f ir s t  tim e we have been asked  to 

apply th is doctrine to a h o sp ita l-in depen ­

dent co n tra cto r/p h ysic ia n  re lation sh ip .

C a se s from  oth er ju r isd ic tio n s show  n 

stro n g  trend tow ard lia b ility  n g am st h o sp i­

ta ls  that perm it o r en courag e patien ts to 

believe that independent c o n tra c to r/p h y si­

cian s a re , in fa ct, authorized  ag en ts o f the 

h o sp ita ls ’  T h e se  co u rts  have h t 'd  h o sp i­

ta l* v ica rio u s ly  liab le  under a d octrin e la ­

beled e ith e r "o s te n s ib le "  o r "a p p a re n t”  

ag ency o r  ' ag ency by e s to p p e l."  Sec Po- 
ru tnansky  r. E m ory University, 156 G a. 

A pp. 602, 275 S .E .2 d  163, 168 (1981); 

Pa in Ism lie H ospital r. Rose, 683 S .W .2d 

255. 257 <K y . 1985); M ehlm an  r. Powell, 
378 A id  1121 (M d. 1977); Grewe t-. Ml. 
Clemens General Hospital, 404 M ich. 240, 

273 N W  id  429. 432-33 (1978); A r th u r  i. 
St. Peters Hospital, 169 N J .S u p o r . 575, 

4(l5 A .2d 443 (1979); H annola  r. City o f  
Lakew ood, 68 O hio A pp.2d 61, 426 N .E .2 d  

1187, 1192 (1980), Weldon. 709 P 2 d  a t  

1060; Them m s v E m a n u el Lu theran  
C h a n ty  Bd.. 51 O r App. 901. 637 P.2d 155, 

158-5 9(1 982); A dam ski  r . Tacoma Gener­
al Hospital. 20  W ash .A pp. 98. 579 P.2d 

970. 977 (1978); see generally  Ja n u lis  Sl 
H o m ste in , s u p r a  at 69 6-702. A lth ough  

co u rts  and co m m en ta tors often  u se these 

te rm s in terch a n g eab ly, they a re  not theo­

re tic a lly  identical

(4 )  T h e  "o * te n iib le ”  o r  "a p p a re n t"  

a g en cy theory' is  based on Sectio n  429 o f 

the R e sta tem e n t (Secon d ’ - f  T o rta  (1965). 

w hich p rovides:

O ne who em p loys an Independent con ­

tra cto r to p e rfo rm  se rv ic e s  fo r  m o th er 

w hich a re  accepted in  the reason ab le be-

7. The only euepoon io this modem trend of 
which we lie  aware l i  Grtent v. Rtgtn. 147 
111 Ape Jd 1009. 101 Itl Dec. 34). 491 N £ M  167 
(1916). In Grunt, the cow l specifically refuted 
to apply apparent agency to a hvtpitalemergen 
cy room doctor relationship because "tljhe ab- 
vence of the power to control the decilion mak-

l i . -f  that the se rv ic e s  a re  being rendered 

by the e m p lo y e r or by his se rv a n ts, is 

su bject to lia b ility  fo r p h ysica l harm  

caused  by tho neg lig ence o f the co n trac­

tor m su p p ly in g  su ch  se rv ice s , to the 

sa m e extent a s  though the em ployer 

w ere su p p ly in g  them  h im s e lf o r by his 

se rv a n ts .

T w o  fa c to rs  a re  re le v a n t to a finding o f 

o sten sib le  ag en cy: ( 1) w hether the patient 

looks to the in stitu tio n , ra th e r than the 

in d ividu al p h y sic ian , fo r  ca re ; and (2) 

w hether the h o sp ita l "h o ld s  o u t”  the p h ysi­

cian  a s im  em p loyee. S im m o n s v. S t 
C lair M em orial Hospital, 332 P a .Su p e r. 

444. 481 A 2d 870, 874 (1984); see also 
Irving  r. Doctors H ospital o f  l,ake Worth, 
415 S o  2d 55. 60-61 (F la . A pp. 1982); Sm ith  
v. St. Francis Hospital, 676 P.2d 279, 282 

(O kla . App. 1984).

[5J "A g e n c y  b y e s to p p e l,"  in con trast, 

is  p redicated  on the a rg u a b ly  s t r ic te r  sta n ­

d ard  o f  the R e sta te m e n t (Second) o f  A gen­

cy  § 267 (1958). S ectio n  267 p rovides: 

One who re p re se n ts  that an oth er is  his 

se rv a n t o r  ag en t and th ereb y ca uses a 

th ird  person ju s t if ia b ly  to re ly  upon the 

ca re  o r  s k i l l  o f  su ch  ap p aren t agent is 

su b je ct to  lia b ility  t r  the th ird  person for 

h arm  ca u sed  b y the la ck  o f  ca re  o r sk ill 

A  the one ap p earin g  to be a se rv a n t or 

o th er a g en t a s  i f  he w ere  su ch .

U n d e r th is th eo ry , th e re  m u st be actual 

re lia n ce  upon the re p re se n ta tio n s o f the 

p rin cip a l b y  the person in ju red . Mehlman, 
378 A 2d a t  1123.

T h u s , th e o re tica lly , th ere need be no 

ca u sa l re la tio n sh ip  betw een the p rin 'u  

p s l 's  co rd u c t and the p la in t if f s  reliance 

to w a rra n t a co n clu sio n  o f  oaten >!e 

a g en cy ; su ch  a ca u sa l re la tio n sh ip  and 

su ch  a change o f  position , how ever, is 

the esse n ce  o f  estop p el to deny agency. 

J a n u lis  & H o m s te in . supra  a t 697.

( 6 ) J a ck so n , in  essen ce, ssks u s to 

adopt a ru le  o f o ste n sib le  ag en cy. F M H .

■ng of the emergency room physician demands 
that the independent relationship between hos­
pital and emergent- room physician be recog- 
m .ed* U  101 liLOcc. as 347. 4 M  N E J J  at 
171. W e  v sew G runt as an aberration depend­
ent upon reasoning which is not particularly 
p e rru A iiv c .

■ j

A
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Greene  and re f 
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l iv e ly , th u l we 
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t r  genuine ts> 
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betwj^h©*-
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-tlon depend 
particularly

J A C K S O N
Cll* u  74) P M

on the oth er hand, req u ests thut we follow  

Greene and re fu se  to apply th is  d octrin e in 

the hospita l physician  co n text or. a lte rn a ­

tiv e ly , that we adopt a ru le  which is  e sse n ­

t ia lly  estoppel by ag ency. A lth ou g h  we 

find nothing an tith etical about ap p lyin g  the 

doctrine o f  a ' oarent a u th o rity  to a hospita l- 

independent co n tra cto r/p h ysician  re latio n ­

sh ip , we perceive no reason lo  ndopt a 

sp ecia l ru le  in th is area. W e believe that 

tra d ition al ru le s  o f apparent a u th o rity  pro­

vide s u ffic ie n t  guidelines.

In C ity o f  Delta Junction , we defined 

the doctrine o f apparent a u th o rity  in A la s ­

ka a s fo llow s;

A p p a ren t a u th o rity  to do an a ct is  c re ­

ated as to th ird  persons b y w ritten  o r 

spoken w ord o r  an y o th er conduct o f  the 

principal w hich, reaso n ab ly  in terp reted , 

ca u ses the th ird  person to b elieve that 

the p rin cip al consents to have the act 

done on h is b eh alf by the person p u rp o rt­

ing to act fo r  him .

670 P .2d  at 1130 (quoting R e sta tem e n t 

(Second) o f  A g en cy $ 27. a t 103 (19581). 

W e w ent on to em ph asize that it  is  the 

principal's  conduct that g iv e s r ise  to his 

lia b ility  and not the conduct o f  the alleged 

agent; "o n e  d ealing w ith an alleg ed  ag ent 

m u st prove th at the p rin cip al w as respon­

sib le  fo r  the appearance o f  a u th o rity , by 

doing som eth ing  o r p erm ittin g  the alleged 

agent to do som eth ing  th at led o th e rs , in ­

clud ing the p la in t iff , to believe th at the 

agent had the au th o rity  he purported  to 

h a v e ." Id. (quoting W . S c a v y . Handbook 
o f  The Law o f  Agency  § 8 . at 13 (1964)).

R e iv in g  on C ity o f  Delta Junction , the 

t m !  co u rt held that ex istin g  fa ctu a l dia- 

p u te i req uired  Jackaon to su b m it hts ap p a r­

ent a u th o rity  theory to the ju r y . When 

review in g the denial o f  a m otion fo r  su m ­

m a ry  ju d g m en t. ve m u st d eterm in e w heth­

e r  genuine issu e s o f  m a te ria l fa c t exiat. 

and i f  not. w hether the m ovin g p a rty  is  

entitled  to ju d g m en t as a m a tte r  o f law . 

A la sk a  R C iv .P .  56(c); S A c f f in p  r. D ilhng-

I. The clinics continued lo provide an additional 
physMian tot the grave)aid shift on a rotation 
M ill

V. Jackson testified at hit deposition that hr re­
called being placed in ihe helicopter but had no 
recollection ol being removed from it. being

v. P O W E R  A la sk a  1 3 8 1
1)7* (Alaska 1**7)

ham  City School District, 617 P. 2d 9, 11 
(A laaka 1980). In  reaching (h is decision we 

m u st draw  a ll reasonable in feren ces in fa ­

vo r o f the non-m oving p a rty  and a g a in st 

the m ovant. Id.

D raw in g  a ll reason ab le in feren ces in ihe 

lig h t m ost favo rab le  to F M H . the record 

show s the fo llow ing: a t the tim e o f J a c k ­

so n 's accident. F M H  w as the only c iv ilian  

hospital north o f A nchorage providing 

em erg en cy room  se rv ice s  in A la sk a . Tw o  

road s ig n s in F a irb a n k s note the location o f 

the hospital. H ow ever, n eith er o f  these 

s ig n s sp e c ific a lly  r e fe r  to ;h e ex isten ce o f 

em erg en cy room  se rv ice s. Th e sig n s w ere 

not con stru cted  o r situ a ted  by F M H  In 

fa c t, F M H  does no a d v e rtis in g  at a ll.

F ro m  the lim e  o f  its  esta b lish m e n t in 

1972, F M H  has n ever s ta ffe d  its  em erg en ­

cy  room  w ith its  own ph ysic ian  em ployees, 

b u t has a lw a y s relied  u|*on local p h ysic ian s 

to provide th at se rv ice  P r io r  to the fo rm a ­

tion o f E R !  in 1977. F M H ’s  em erg en cy 

room  w as serv iced  by throe local c lin ic* , 

each p roviding one p h ysic ian  on a n ig h tly  

b a sis . A fte r  1977, E R I  provided one p h y si­

cian  on a  n ig h tly  b asis who w orked a  1 4 - 

hour g ra v e y a rd  s h ift  (6:00  p.m . to 8 0 0  

a.m .).* W hile on d u ty  in the em erg en cy 

r * o n , the E R I  p h ysician  w as " in  c h a rg e " 

and no F M H  personnel wore resp o n sib le  

fo r  e ith er sch ed ulin g  o r m onitoring the 

em erg en cy room  p h y sic ia n s. N o co n tra c tu ­

a l a rran g em en t ex isted  betw een F M H  and 

E R I  fo r  the p rovision  o f  c m e ^ e n c v  room  

p h ysic ian s.

In  apparent n on -life  tin  ile n in g  s itu a ­

tions the f ir s t  person an incwming patient 

se es a t the em erg en cy room  * the a d m is ­

sion s c le rk . Im m e d ia te ly  ad jacent to the 

c le rk ’a d esk is  a sig n  w hich indicated that 

p h y s ic ia n  fro m  E R I  w ere w orking in the 

em ergency room  A lth ough  the exa ct 

•tale o f  J a c k s o n 's  aw aren ess is  not en tire ly  

c lea r, th ere is  evidence su g g e stin g  th at he 

waa adm itted  in a con scious s ta te *  N’ei-

taken to FMH,  oe of meeting the doctor w h o  
'rested him. O n  the other hand, m e  medical 
record! indicate that Jackson appeared to be 

neu/oloficall) liable completelv o rien ted  and 
fair no indication that he wav uncontciout oe 
in distresi Msirrmer at hi! drputilion. Dr
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th cr Ja ck so n  nor h is m o th er s< le tod F M H  

as the p lace o f  tre a tm e n t nor D r. Po w er us 

Ja ck so n 's  ph ysician .

| 7 ,8 | F ro m  the nbove, a ju r y  could con ­

clude th at F M H  held it s e lf  out a s p rovid ing 

em erg en cy ca re  se rv ic e s  to the public. A 

ju r y  could a lso  find th at Ja ck so n  re aso n ­

a b ly  believe J that D r . P o w e r w as em ployed 

by the ho sp ita l to d e liv e r  em erg en cy room  

se rv ice . I t  is  a lso  p o ssib le , how ever, th at a 

ju r y  could find to the c o n tra ry .1*

U n le ss  the evidence a llo w s b u t one in fe r ­

ence. the q uestion  o f  ap p a ren t a u th o rity  is 

one o f  fa c t fo r  the ju r y .  C ity o f  Delta  
Junction ,  *370 P.2d a t  1131; Themins, 637 

P.2d a t 159; A dam ski, 579 P.2d at 978, In  

the ca se  a t b a r, the reco rd  is  not su sc e p ti­

ble to a s in g le  in fe ren ce . T h u s , the tr ia l 

co u rt p ro p e rly  denied su m m u ry  ju d g m en t 

on th is issu e .

V I

J a c k s o n 's  fin a l point is  th at the tr ia l 

co u rt erre d  in re fu s in g  to ru le , a s a m a tte r 

o f  law , th at F M H , as a g en era l acute ca re  

h o spita l, has a non-deleg able d u ty  to pro­

vide n on -negligen t p h ysic ia n  ca re  in its  

em erg en cy  room . In  esse n ce , Ja c k so n ’s 

position is th a t when a h o sp ita l u n d ertakes 

to operate an em erg en cy room  as an in te­

g ra l p a rt o f  ita h ealth  ca re  e n te rp rise , pub­

lic  policy d icta te s th at it not be allow ed to 

in su la te  it s e lf  fro m  lia b ility  by sh u n tin g  

that re sp o n sib ility  onto another.

F M H . on the o th er hand, a rg u e s th at a 

h o sp ita l does not have a non-delegable d u ty  

to g u ara n te e s a fe  tre a tm e n t in its  em erg en ­

c y  room . P h y sic ia n s , not h o sp ita ls, F M H  

a s s e rts , have a d u ty  to p ra ctice  m edicine 

non n eg lig e n tly . T h u s , acco rd in g  to F M H .

Power testified  th a t ’Jack son  w as ta lk ing" and  
"com ple te ly  o rien ted ."

10. In th is  re fa rd . we ag ree  w ith  the weight o f 
a u th o rity  th a t app lica tion  o f apparen t au thority  
in the  hosp ita l/ em ergency  room  physician s itu ­
a tio n  does no t req u ire  a n  express rep tesen ta tio n  
to  the p a tien t th a t th e  trea tin g  physician is an  
em ployee of the hosp ital N or Is d irec t testim o­
ny  as to  rrlkancc requ ired  absent evidence that 
th e  p a tien t knew o r shou ld  have known th a t the 
trea ting  physician  was no t a  hospital employee 
w hen the  trea tm en t was rendered . Sea cases 
cited  supra p. IJIO

a h o sp ita l in n o t be held lo  h ave delegated 

aw ay u d u ty  it  n ever had.

T h e  tr ia l c o u rt ru led  th at " [ t jh e r e  cannot 

be a n on-deleg able d u ty  i f  th e re  is no con­

tra ctu a l re la tio n sh ip ."  S in ce  it  waa unclear 

fro m  the evidence w h eth er o r  not there 

waa an y co n tra ctu a l re la tio n sh ip  between 

E R I  and F M H , the co u rt denied Ja ckso n 's 

m otion fo r  su m m a ry  ju d g m e n t. In itia lly , 

we note the tr ia l c o u rt 's  erro n e o u s charac­

teriza tio n  o f  the issu e . B y  holding that 

th ere  can be no "n o n -d e leg a b le  duty if 

th ere is  no co n tra ctu a l re la tio n sh ip ," the 

co u rt co n fu sed  the q uestion  o f  the exist­

ence o f  n d u ty  w ith the is su e  o f  w hether a 

d u ty  is  non-delegable. T h e  fla w  in this 

reason in g  is  s e lf -e v id e n t  A a F M H  points 

out, a p a rty  cannot be held to have delegat­

ed a w ay a d u ty  it  n ev er had. T h u s, the 

th resh old  q uestion  is  w h eth er F M H  had a 

d u ty  to p ro vide em erg en cy room  care. 

O nly i f  it  did, is  it  n e ce ssa ry  to determ ine 

w hat th at d u ty  entailed.

(9 ] F M H  is licensed  a s a "g e n e ra l acute 

ca re  h o s p ita l."  11 Aa su ch , it ia required to 

co m p ly w ith sta te  re g u la tio n s designed to 

prom ote " s a f e  and adequate treatm ent of 

in d iv id u a ls in h o sp ita ls in th e in terest of 

pu blic h ealth , s a fe ty  and w e lfa r e ."  A S  18.- 

20.060. T h e s e  re g u la tio n s provided, at the 

tim e o f  J a c k so n ’s  accident, th a t an acute 

ca re  h o sp ita l shall  " in s u r e  th a t a physician 

is  a va ila b le  to respond to an em erg en cy at 

a ll  l im e s ."  F o rm e r 7 A A C  12.110(cK2).1, 

Thun, a t  a m in im u m , the law  imposed a 

duty on F M H  to p ro vide em erg en cy care 

ph ysician * on a  2 4 -h o u r basia .

F M H , how ever, v o lu n ta rily  assum ed a 
m uch b ro ad er d u ty . A t  the tim e o f Ja ck ­

aon’* accid en t, F M H  w as accred ited  by the

11. A genera l acu te  care  hosp ital la a  "facility 
w hich p rov ides hosp ita lization  fo r inpatient 
m edical c a re  o f acu te  Illness o r  In ju ry  and ob­
stetric  care ." 7 AAC 12.100.

12. In  1913, th is regu la tion  was am ended  to p ro ­
vide th a t *1 * 1  g enera l acu te  c a re  hospital m uir 
p rov ide . . .  (among o th e r serv ices not relevant 
here) em ergency  c a re  services." 7 AAC 12.103 
(em phasis added).
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Jo in t C om m ittee on the A ccred itation  o f 

H o sp ita ls (J C A H ).11 In  o rd e r to receive 

and m ainta in  a c cre d ita tio n ." F M H  had to 

com ply w ith the J C A H 's  sta n d a rd s p ro m u l­

gated in the Accreditations M anual For 
Hospitals, Emergency Services. S tan d a rd  

I m an d ates that a ll accred ited  h osp ita ls im ­

plem ent a w ell defined plan fo r  em erg en cy 

care based  on co m m unity need and the 

ca p a b ility  o f  the hospital. T h e  J C A H  s ta n ­

dards a lso  mandate, am ong o th er th ings, 

that: (1) F M H 's  em erg ency room  be d ire ct­

ed by a  physician m em ber o f the a ctiv e  

m edical s t a f f  (Stan dard  I I ) ;  (2 ) F M H 's  

em erg en cy room be integ rated  w ith oth er 

units and departm ents o f  the hospital 

(Stan d ard  I I I ) ;  (3) that em erg en cy ca re  be 

guided b y w ritten  policies and p ro ced u res; 

and (4) th at the qun lity  o f ca re  be con tin ­

u ally  review ed, evaluated  and a ssu re d  

through estab lish m en t o f  q u a lity  con trol 

m ech an ism s (Standard V).

A d d itio n a lly , F M H ’s  own b y la w s p ro vid ­

ed fo r the estab lish m ent and m aintenance 

o f an em erg en cy room . A rtic le  X , section  

l(d X lX b )  o f  F M H 's  M edical B y la w s p ro ­

vides fo r  an em erg ency room  as one o f  the 

se rv ice s o f  the hospital. A rtic le  X I ,  section  

3(e) p ro vid es for the creation  o f  an e m e r­

gency room  com m ittee which is  req uired  

am ong o th er th ings to:

(a) fo rm u la te  ru les and re g u latio n s fo r  

th e continuous co verag e o f  the e m e r­

g e n cy room; and

(b) su p e rv ise  the c lin ica l w ork in that 

d epartm en t.

(1 0 ) B ased  upon the ubove, it  cannot 

se rio u sly  be questioned th at F M H  had a

13. The JCAH was form ed in ihe early  I950'» by 
the A m erican College o f Surgeon*, ihe Am erican 
College o f  Phyilciam , ihe Am erican H o tp ita l 
Association, and the Am erican M edical Associa­
tion. Its purpose w as to estab lish  m in im um  
hosp ital standard s fo r patien t care. For deta ils 
of th e  program , see Dornette, The Legal Im pact 
on Voluntary Standards in Cut/ Actions Against 
the Health C a 't Provider. N.Y.L-Seh.LRev, 925. 
925-28 (19771; Holbrook fc Dunn. Medical Mat- 
practice Litigation: The P u co itra b ilry  a n d  L'tt 
o f Hospitals' Quality Assurance C om m ittee  
Records. 16 W ashburn L J . 54. 57 11976),

14. H ospita ls voluntarily seek acc red ita tion  for 
financia l and  professional p restige reason s 
First, acc red ita tion  by the JCAH m eans the hos-

v. P O W E R  A la sk a  13 8 3
I7A lA lu k *  IVS7I

d u ty  to provide em erg en cy room  se rv ic e s  

and th a t p art o f th a t d uty w as to provide 

p h ysic ian  ca re  in its em erg en cy room . 

H a v in g  so  d eterm in ed , we m ust next a s c e r ­

tain w hether F M H 's  d uty to provide p h y si­

cian ca re  in the em erg en cy room is non-del 

eg ab le . T h a t is , we m u st determ ine w heth­

e r , h avin g  assu m ed  the duty to s t a f f  an 

em erg en cy room , FMH should be allowed 
to avoid  re sp o n s ib ility  fo r the ca re  re n ­

dered therein  by c la im in g  that the p h y s i­

c ian s it p rovides nre not its em ployees. W e 

conclude that it cannot.

I l l )  A non d eleg ab le d uty is an e sta b ­

lished exception to the ru le  that an e m p lo y ­

e r  is  not liab le  fo r  the negligence o f an 

independent co n tracto r. \V. K eeton , I) . 

D obbs, R . K eeton . D . Owen, Prosser and  
Keeton on The Late o f  Torts, § 71 a t 5 1 1 - 

12 (5th ed. 1984). A ccord in g to the late 

P r o fe s s o r  P ro s s e r , su ch  a duty "m a y  be 

im posed by sta tu te , by co n tract, by fra n ­

ch ise  o r by c h a rte r , o r  by the com m on 

la w ."  Id, A m on g  the duties considered  

non-delegable are the follow ing:

(T jh e  d u ty  o f a c a r r ie r  to tra n sp o rt its  

p a sse n g e rs in s a fe ty , o f  a ra ilro a d  to 

fence its  tra c k s  p ro p erly  o r to m ainta in  

sa fe  cro ss in g s , and o f a m u n icip a lity  to 

keep its  s tre e ts  in  re p a ir; the d u ty  to 

a ffo rd  la te ra l su p p o rt to adjo ining land, 

to re fra in  fro m  o b stru ctin g  or en d an g er­

ing the p u blic h ig h w a y, to keep p re m ise s 

re a so n a b ly  sa fe  fo r  b u sin ess v is ito rs , to 

p ro vide em p loyees w ith a s : .fe  p lace to 

w o rk ; the d u ty  o f  a landlord to m ainta in  

com m on p a ssa g e w a y s, to m ake re p a irs  

accord in g  to co venant, or to use pro p er

p lts l qua lifies to  p a rtic ip a te  in the  federa l M edi­
c a re  and  M edicaid p rog ram s. A ccredita tion  by 
JCAH is deem ed substan tia l com pliance w ith 
the M edicare cond itio n s of p artic ipa tion . 42 
U S .C .S  I395bb(l982): 42C.F.R. § 405.1901(d) 
(1986). See generally, Dornetie. supra n 13 at
927, H olbrook & Dunn, supra n. 13. al 58 S ec ­
ond . JCAH acc red ita tion  is o ften  a p re requ is ite  
to  ob ta in ing  app roval o f in te rnsh ip  and  re s id en ­
cy p rog ram s. See generally, American Medical 
Association Directory o f Accredited Pendencies J  
(1975-76). iquoted in Dornetie. supra n 13, at
928. Finally, the in stitu tion 's repu ta tion  and 
siand ing  in the com m un ity  is affected bv w h e th ­
er it receives JCAH accred ita tion . S e t H o l­
b rook  U Dunn, tupra  n. IJ

i

» " r «
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ca re  in m aking  them , and no doubt oth 

e rs .

Id. (fo otn o tes om itted ) H o w ever:

Jt is d if f ic u lt  to su g g e st  any crite rio n  by 

w hich the n o n d e leg a b le  ch a ra cte r o f 

su ch  d u tie s m ay he d eterm in ed , oth er 

than the conclusion o f  the courts that 
the responsibility is so im p o rta n t to the 
co m m u n ity  tha t the em ployer should  
nut he perm itied  to transfer it to a n - 
other.

td. a t 512 (em p h a sis added). Accord, A las­
ka A irlines r. S u ra l,  5(18 P .2d 916, 925-26 

(A la s k a  1977)

O u r p rincip al decision on non-delegable 

d u ty  is S u ra t, 568 P .2d 916. In  th at case , 

Sw e a t sued A la s k a  A irlin e s  fo r  in ju ries 

s u sta in e d  in an a ir  cra sh  w hile tra ve lin g  

ab o ard  a C h itin a  A ir  S e rv ic e  plane. Id. a t 

922. C h itin a  had been engaged under a 

co n tra c t w ith A la sk a  A irlin e s  to se rv ice  a 

portion o f A la sk a  A ir lin e s ' re g u la r ly  sched­

uled ro u te s Id. a t 921, 922. A la sk a  A ir ­

lin es contended that C h itin a  w as an inde­

pendent co n tra cto r and th e refo re  it  w as not 

lia b le  fo r  C h itin a ’s  negligence. Id. a t 923. 

T h e  tr ia l co u rt found A la sk a  A ir lin e s  v ic a ri­

o u s ly  liab le  based on R e sta te m e n t (Second) 

o f  T o r t s  § 428. Id. On appeal, we a f ­

firm e d  the tr ia l co u rt ’s  decision on the a l­

te rn a tiv e  ground that A la sk a  A ir lin e s  owed 

a com m on law  nondelegable d u ty  o f sa fe ty  

to its  p a sse n g e rs . Id. a t 925 W e re a ­

soned:

W e believe th a t the re sp o n s ib ility  o f a 

com m on c a rr ie r  fo r the s a f  ty  o f its  p a s­

se n g e rs  is  so im p o rta n t th at the c a rr ie r  

sh o uld  not be perm itted  to t ra n s fe r  it to 

anoth er. A  scheduled com m on c a rr ie r  

su ch  a s A la sk a  is  g iven  a m onopoly o r  

sem i-m o n op o ly p rim a rily  fo r  the purpose 

o f  fu rn ish in g  s a fe  and re lia b le  scheduled 

a ir  tra n sp o rta tio n . It  should  not be p er­

m itted  to b a rte r  aw ay its  re sp o n sib ility  

to the tra v e lin g  public by m ean s o f con­

tra c ts  w ith o th er c a rr ie rs . I f  th is w ere 

p e rm iss ib le , an a ir  c a rr ie r  could  avoid 

lia b ility  by en g a g in g  in independent con­

tra c ts  fo r  fu rn ish in g  food, m aintenance 

o f  its  p lanes and co n ceivab ly  even fo r

13. See AS 18.20020.

su p p ly in g  crew s R e g a rd le ss  o f  whether 

su ch  co n tra cts m ay be p erm itted  by reg­

u la to ry  a u th o ritie s, the tra ve lin g  public 

is en titled  to look fo r protection to the 

ce rtifica te d  c a r r ie r  resp o n sib le  fo r the 

scheduled  route.

Id. a t  926.

We have little  tro u b le  concluding that 

p u tien ts, such us J u c k so ii, re ce iv in g  treat­

m ent ut a hospita l em erg en cy room  are as 

d ese rv in g  o f p rotection  as the a irlin e  pas­

se n g e rs in Sweat. L ik e w ise , the im por­

tance to the co m m u n ity  o f a h o sp ita l's  duty 

to provide em erg en cy room  p h y sic ia n s r i­

v a ls  the im portance o f  the com m on-carri- 

e r s ' d uty fo r the su fe ty  o f  its  puHsengers. 

W e ulso find u c lo se  p a ra lle l betw een the 

re g u la to ry  schem e o f  u irlin e s and hospitals. 

U ndoubtedly, the operation  o f a hospita l is 

one o f  the m o st re g u la te d  a c tiv it ie s  in this 

sta te . B esid es the lice n se ,1’  und ce rtifica te  

o f  n eed,”  re q u ire m e n ts m entioned above, a 

h o sp ita l m u st co m p ly  w ith sta te  reg u la ­

tions pro m ulg ated  to co n tro l its  activ ities, 

A S  18.20.070, 7 A A C  12.610; adopt a state 

approved r is k  m an ag em ent p ro g ra m  "to  

m in im ize  the r is k  o f  in ju ry  to p a tie n ts ,"  A S  

18,20.075; and und erg o "a n n u a l inspections 

and in v e stig a tio n s" o f its  fa c ilit ie s , A S  18.- 

20.080, F a ilu re  to co m p ly w ith th ese sta tu ­

tory’ re q u irem e n ts can lead to suspension 

o r  revocation  o f the h o sp ita l's  license. A S 

18.20.050.

T h e  hospita l re g u la to ry  sch em e and the 

p u rp ose  u n d erly in g  it  (to "p ro v id e  fo r  the 

developm ent, esta b lish m e n t, and enforce­

m e n t o f  sta n d a rd s fo r  t i e ca re  and treat­

m en t o f  hospital p atien ts -h at prom ote safe 

and adequate tre a tm e n t"  A S  18.20.010), 

a lon g w ith the s ta tu to ry  d efin ition  o f a 

ho sp ita l, (an in stitu tio n  devoted p rim a rily  

to pro vid ing  d ia g n o sis , tre a tm e n t o r  care to 

in d iv id u a ls , A S  18.20.130(3)), m a n ife sts  the 

le g is la tu re 's  recog n ition  th a t it is  the hospi­

ta l a s an in stitu tio n  w hich b ears u ltim ate 

re sp o n sib ility  fo r  co m p ly in g  w ith the man­

d a tes o f the law . I t  is  the hospita l that is 

re q u ired  to en su re  com pliance w ith the reg­

u latio n s and th u s, re le v a n t to the instant 

ca se , it  is the h o sp ita l th at b e a rs fin a l ac­

ta . See AS 18.07.031.
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countability fo r the provision o f physicians 
for emergency room care. Wo, therefo re , 
hold th a t a g enera l acu te  cn re  hospital's 
duty to provide physicians fo r em ergency  
room care  is nonde legab le . Thus, a hospi­
tal such us FMH may no t shield itse lf from  
liability by claim ing th a t it is no t re spon ­
sible fo r the re iu lts  o f neg ligen tly  p e r­
formed health  ta ro  when the law imposes a 
duty on the  hospital to provide th a t health  
care.

We a re  p e rsu aded  th a t th e  c ircum stances 
under which em ergency  ,oom ca re  is p ro ­
vided in a m odem  hospital m anda tes the 
rule we adop t today. N o t only is th is ru le 
consonant w ith th e  public percep tion  o f the 
hoapital aa a  m u ltiface ted  h ea lth  care  facili­
ty responsible fo r the  quality  o f medical 
care and tre a tm en t rendered, it also tre a ts  
to r t liability in the medical a re n a  in a m an­
ner th a t is consis ten t w ith the  com m erciali­
sation o f Am erican medicine. Finally, we 
simply canno t fa thom  why liability should 
depend upon the technical em ploym ent s ta ­
tus of the em ergency room physician who 
trea ts fhe p a tie n t I t  is th e  h o sp ita l’s d u ty  
to provide the physician, which it may do 
through any meanB a t  its disposal. The 
means employed, however, will no t ch ange  
the fac t th a t  th e  hospital will be respon ­
sible fo r th e  ca re  rendered  by physic ians it 
has a d u ty  to provide.

[12] This holding is necessarily  lim ited. 
We do no t ch ange the s ta n d a rd  o f care  
with which a  physician m u st comply, no r do 
we extend the d u ty  which we find non-del^ 
gable beyond ita n a tu ra l scope. O ur hold­
ing does no t ex tend  to s itu a tion s w here the 
patien t is tre a te d  by his o r h e r own docto r 
in an em ergency  room  provided fo r th e  
convenience o f th e  doctor. Such s itu a tio n s 
are beyond the  scope o f the d u ty  assum ed  
by an acu te  ca re  hospital. R a th e r o u r hold­
ing is lim ited to those s itu a tio n s w here  a 
patien t comes to  the hospital, a s an  institu-
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tion, seek ing  em ergency  room  serv ices and 
is tre a ted  by a physician provided by the 
hospital. In such s itua tions, the hospital 
shall be v icariously liable fo r dam ages 
p rox im ate ly  cau sed  by a physician 's neg li­
gence o r m alp ractice.

[13) In th e  in s ta n t case, Jack son  came 
to FMH as an  institu tion  seek ing  em e rg en ­
cy room serv ices. Dr, Pow er wa» a physi­
cian FMH had a non de legab le  du ty  to pro­
vide. FMH is, the refo re , v icariously liable 
a s  a m a tte r o f law  fo r any negligence or 
m alp ractice th a t  Dr. Pow er may have com ­
m itted . Accordingly, th e  tria l c o u r t’s ru l­
ing  on th is issue m u st be reversed . J a ck ­
son is en titled  to pa rtia l sum m ary  ju d g ­
m en t on the  issue  o f FM H ’s vicarious liabil­
ity.

VII
Fo r th e  rea son s ou tlined above, th e  tria l 

cou rt's  denial o f sum m ary  judgm en t on 
Ja ck so n ’s th eo rie s  o f e n te rp r ise  liability 
and ap p a ren t a u th o rity  a re  AFFIRM ED . 
H ow ever b ecau se  we hold th a t FM H has a 
non-delegable d u ty  to provide non-negli- 
g e n t physician ca re  in its em ergency  room, 
the  tr ia l c o u r t’s denial o f sum m ary  ju d g ­
m en t on the th eo ry  o f non-delegable duty, 
is REVERSED  and  REM ANDED  with in­
s tru c tio n s  to  e n te r  pa rtia l sum m ary  ju d g ­
m en t on the  issue  o f FMH vicarious liabili­
ty  in favo r o f  Jackson .

A FF IR M ED  in part; REVERSED  in 
part; and REM ANDED .

MOORE, J., no t partic ipa ting .
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E X P L A N A T I ^ "’ O F  S E C T I O N  17 S U B M I T T E D  BY H E A L T H  A S S O C I A T I O N  OF
A L A S K A

I. S e c t i o n s  17 fa). 17(b). 17(d) and 1 7 ( e ) (1),

T h e s e  s e c t i o n s  r e p e a l  the h o l d i n g  o f  J a c k s o n  v. P o w e r . 

743 P . 2d 13 7 6  ( A l a s k a  S u p r e m e  Court, O c t o b e r  21, 1987), t h a t  

a g e n e r a l  a c u t e  c a r e  h o s p i t a l  is v i c a r i o u s l y  l i a b l e  for t h e  

n e g l i g e n c e  o f  i n d e p e n d e n t  c u n t r a c t o r  e m e r g e n c y  r o o m  

p h y s i c i a n s  (and, b y  i n f e r e n c e ,  all o t h e r  m e m b e r s  c f  an 

i n d e p e n d e n t  m e d i c a l  s t a f f ) .

T h e s e  s e c t i o n s  a r e  i d e n t i c a l  t o  S B  461, s e c t i o n s  (a)- 

( d ) , i n t r o d u c e d  b y  S e n a t o r s  Jones, F i s c h e r ,  C o g h i l l ,  F a i k s  

a n d  K e l l y  d u r i n g  t h e  l a s t  s e s s i o n .  W i t h  m i n o r  c h a n g e s ,  t h e  

s u b s t a n c e  o f  S B  461 w a s  i n c o r p o r a t e d  in S e c t i o n  11 o f  C S H B  

85, w h i c h  p a s s e d  t h e  S e n a t e .  A t t a c h e d  a r e  s u m m a r y  m a t e r i a l s  

s u b m i t t e d  b y  t h e  H e a l t h  A s s o c i a t i o n  o f  A l a s k a  in s u p p o r t  of 

S B  461.

I I . S e c t i o n  1 7 ( c ) .

T h i s  s e c t i o n  is n e w  a n d  c r e a t e s  a " s a f e  h a r b o r "  

p r o v i s i o n  e n a b l i n g  h o s p i t a l s  t h a t  c o m p l y  w i t h  t h e  p u b l i c  

n o t i c e  r e q u i r e m e n t s  s e t  f o r t h  in t h e  s e c t i o n  t o  a v o i d  

l i a b i l i t y  o n  a t h e o r y  o f  o s t e n s i b l e ,  a p p a r e n t  or i m p l i e d  

agency.

T h i s  s e c t i o n  d e a l s  w i t h  t w o  p r o b l e m s .  First, s o m e  

o p p o n e n t s  o f  S B  4 6 1  f e l t  t h a t  h o s p i t a l s  s h o u l d  b e  

v i c a r i o u s l y  l i a b l e  f o r  t h e  n e g l i g e n c e  o f  i n d e p e n d e n t
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c o n t r a c t o r  h e a l t h  c a r e  p r o v i d e r s  b e c a u s e  the p u b l i c  

r e a s o n a b l y  l o o k s  to  t h e  h o s p i t a l  (not t h e  i n d i v i d u a l  

p h y s i c i a n s )  as the h e a l t h  c a r e  p r o v i d e r ,  a n d  the h o s p i t a l s  

d o  n o t h i n g  t o  d i s p e l  t h i s  o e l i e f .  T h i s  w a s  c h a r a c t e r i z e d  b y  

s o m e  o p p o n e n t s  as a " t r u t h  i n  a d v e r t i s i n g  issue."

S e c o n d l y ,  a l t h o u g h  h o s p i t a l s  m a y  b e  h e l d  l i a b l e  f o r  t h e  

a c t s  of i n d e p e n d e n t  c o n t r a c t o r  h e a l t h  c a r e  p r o v i d e r s  o n  a n  

i m p l i e d  a g e n c y  t h e o r y  o n l y  u p o n  a s h o w i n g  t h a t  the h o s p i t a l  

" h e l d  i t s e l f  out" as t h e  e m p l o y e r  o f  t h e  p r o v i d e r ,  t h e r e  

w e r e  no  g u i d e l i n e s  to  a s s i s t  h o s p i t a l s  in d e t e r m i n i n g  w h a t  

s t e p s  t h e y  m i g h t  t a k e  t o  a v o i d  t h i s  c h a r a c t i z a t i o n .  S i n c e  

t h e  i s s u e  o f  i m p l i e d  a g e n c y  is o n e  o f  fact, p l a i n t i f f s  

r o u t i n e l y  n a m e  h o s p i t a l s  a s  " d e e p  p o c k e t "  d e f e n d a n t s  in t h e  

h o p e  t h a t  t h e y  can c o n v i n c e  a j u r y  t h a t  t h e  p l a i n t i f f  h a d  n o  

w a y  of  k n o w i n g  t h a t  t h e  n e g l i g e n t  p r o v i d e r  w a s  in fa c t  an 

i n d e p e n d e n t  c o n t r a c t o r .

S e c t i o n  17(c) s o l v e s  b o t h  p r o b l e m s  b y  p e r m i t t i n g  

h o s p i t a l s  t h a t  w i s h  t o  a v o i d  v i c a r i o u s  l i a b i l i t y  on  a 

" h o l d i n g  o u t "  t h e o r y  t o  g i v e  t h e  f o r m  o f  p u b l i c  n o t i c e  

r e q u i r e d  b y  t h e  s u b s e c t i o n .  T h e  p u b l i c  r e c e i v e s  f a i r  n o t i c e  

t h a t  it m u s t  l o o k  t o  t h e  p r o v i d e r ,  n o t  t h e  h o s p i t a l ,  in t h e  

e v e n t  o f  injury. T h e  h o s p i t a l  k n o w s  e x a c t l y  w h a t  it m u s t  d o  

t o  a v o i d  l i a b i l i t y  o n  t h i s  t h e o r y .



H E A L T H  A S S O C I A T I O N  O F  A L A S K A  
F e b r u a r y  1980

LEGIS. VTIVE S U M M A R Y  —  S B  4 6 1 . L I A B I L I T Y  O F  H O S P I T A L S  FOR 
N O N - E M P L O Y E D  P H Y S I C I A N S  A N D  O T H E R  H E A L T H  P E R S O N N E L

By: S e n a t o r s  Jo n e s ,  C o g h i l l ,  F a l k s  a n d  K e l l y

On  O c t o b e r  16, 1987, the A l a s k a  S u p r e m e  C o u r t  r u l e d  in J a c k s o n 
v. P o w e r  (no. 3237) t h a t  a g e n e r a l  a c u t e  c a r e  h o s p i t a l  h a s  a 
n o n d e l e g a b l e  d u t y  to p r o v i d e  e m e r g e n c y  r o o m  s e r v i c e s ,  a n d  
t h e r e f o r e ,  t h e  h o s p i t a l  is v i c a r i o u s l y  l i a b l e  f o r  t h e  n e g l i g e n c e  of 
an e m e r g e n c y  ro o m  physician.

** T h e  J a c k s o n  d e c i s i o n  i m p o s e s  l i a b i l i t y  o n  h o s p i t a l s  f o r  the 
n e g l i g e n c e  o f  n o n - e m p l o y e e  e m e r g e n c y  r o o m  p h y s i c i a n s  s o l e l y  b e c a u s e  
t h e  h o s p i t a l  is r e q u i r e d  b y  l a w  to  p r o v i d e  e m e r g e n c y  r o o m  s e r v i c e s  
u..d is r e g u l a t e d  in t h e  p r o v i s i o n  o f  t h o s e  s e r v i c e s ,  w i t h o u t  
r e q u i r i n g  t h e  p l a i n t i f f  t o  s h o w  t h a t  t h e  h o s p i t a l  h a s  b e e n  
n e g l i g e n t  o r  t h a t  it h a s  v i o l a t e d  a n y  s p e c i f i c  r e g u l a t o r y  
r e q u i r e m e n t .

** T h e  i m p l i c a t i o n s  o f  t h e  J a c k s o n  d e c i s i o n  e x t e n d  f a r  b e y o n d  the 
e m e r g e n c y  room. A l t h o u g h  the J a c k s o n  c a s e  d e a l t  o n l y  w i t h  the 
r e l a t i o n s h i p  b e t w e e n  t h e  h o s p i t a l  a n d  n o n - e m p l o y e e  e m e r g e n c y  room 
p h y s i c i a n s ,  the r a t i o n a l e  of  t h e  c a s e  l o g i c a l l y  e x t e n d s  t o  o t h e r  
n o n - e m p l o y e e  p h y s i c i a n s  a n d  h e a l t h  c a r e  p r o v i d e r s .  U n d e r  the 
c o m m o n  l a w  p r i o r  to t h e  J a c k s o n d e c i s i o n  a h o s p i t a l  w a s  n o t  
v i c a r i o u s l y  li a b l e  for t h e  n e g l i g e n c e  o f  t h e  n o n - e m p l o y e e s  if the 
h o s p i t a l  i t s e l f  was n o t  n e g l i g e n t  a n d  h a d  c o m p l i e d  w i t h  a l l  
a p p l i c a b l e  s t a t u t o r y  a n d  r e g u l a t o r y  r e q u i r e m e n t s .

** T h e  J a c k s o n  d e c i s i o n  r u n s  c o u n t e r  t o  m o d e r n  t r e n d s  o f  
a p p o r t i o n i n g  l i a b i l i t y  a c c o r d i n g  to  fault. R e c e n t  t o r t  r e f o r m s  
w e r e  d e s i g n e d  to p r o v i d e  s o m e  r e l i e f  t o  p u b l i c  e n t i t i e s ,  w h i c h  we r e  
o f t e n  n a m e d  as "deep p o c k e t "  d e f e n d a n t s ,  e v e n  t h o u g h  t h e i r  s h a r e  of 
the r e s p o n s i b i l i t y  for the i n j u r y  w a s  n e g l i g i b l e .  T h e  J a c k s o n  case 
i n s u r e s  t h a t  m u n i c i p a l l y  o w n e d  and n o n - p r o f i t  h o s p i t a l s  w i l l  be 
n a m e d  as d e e p  p o c k e t  d e f e n d a n t s  in e v e r y  c a s e  i n v o l v i n g  p h y s i c i a n s  
n e g l i g e n c e ,  even t h o u g h  the h o s p i t a l  w a s  n o t  n e g l i g e n t  a n d  has do n e  
e v e r y t h i n g  w i t h i n  its p o w e r  t o  c o m p l y  w i t h  s t a t u t o r y  a n d  ~ e g u l a t o r y  
r e q u i r e m e n t s .  In one r e c e n t  case, for e x a m p l e ,  t h e  p l a i n t i f f  
d i s m i s s e d  all of the a l l e g e d l y  n e g l i g e n t  p h y s i c i a n  d e f e n d a n t s  and 
w e n t  to t r i a l  s o l e l y  a g a i n s t  t h e  c o r p o r a t e  h o s p i t a l .

** T h e  r u l i n g  will n o t  i m p r o v e  h o s p i t a l  a n d  e m e r g e n c y  r o o m  care 
b e c a u s e ,  b y  d e f i n i t i o n ,  t h e  J a c k s o n  r u l e  a p p l i e s  w h e r e  t h e r e  is no 
fa ult on t h e  p a r t  of the h o s p i t a l .  H o s p i t a l s  h a v e  a l w a y s  b e e n  
l i a b l e  for t h e i r  own n e g l i g e n c e ,  a n d  w o u l d  c o n t i n u e  t o  b e  s o  liable 
if J a c k s o n  w e r e  l e g i s l a t i v e l y  r e p e a l e d .

** T h e  J a c k s o n  r u l i n g  c o u l d  d e c r e a s e  h o s p i t a l  a n d  e m e r g e n c y  room 
r e s p o n s e  ti m e  if h o s p i t a l s  r e a c t  to  t h e  r u l i n g  b y  r e q u i r i n g  
e m e r g e n c y  room p h y s i c i a n s  to  p r a c t i c e  m o r e  " l e g a l "  o r  " d e f e n s i v e  
m e d i c i n e "  —  mo r e  tests, m o r e  c o n s u l t a t i o n s ,  etc. E m e r g e n c y

(over)



s i t u a t i o n s  a r e  i n h e r e n t l y  risky. T h e  l e g i s l a t u r e ,  fo»- e x a m p l e ,  lias 
g r a n t e d  i m m u n i t y  t o  EMTs, p a r a m e d i c s  a n d  o r d i n a r y  c i t i z e n s  a c t i n g  
in e m e r g e n c y  s i t u a t i o n s .  T h e s e  l e g i s l a t i v e  c h o i c e s  r e f l e c t  a 
p o l i c y  d e c i s i o n  t h a t  the n e e d  f o r  s w i f t  a c t i o n  i n  e m e r g e n c y  
s i t u a t i o n s  o u t w e i g h s  the p o l i c y  o f  c o m p e n s a t i n g  i n j u r e d  
p l a i n t i f f s .  T h e  J a c k s o n  d e c i s i o n  u n d e r c u t s  t h i s  l e g i s l a t i v e  
p o l i c y .

* * H o s p i t a l  and E m e r g e n c y  r o o m  o p e r a t i n g  c o s t s  c o u l d  b o inert?.)sod 
a l s o  if h o s p i t a l s  r e a c t  t o  J a c k s o n  b y  i m p o s i n g  m o r e  " d e f e n s i v e  
m e d i c i n e "  r e q u i r e m e n t s .

** U n l e s s  h o s p i t a l s  d r a m a t i c a l l y  r e s t r u c t u r e  t h e i r  r e l a t i o n s h i p  to 
p h y s i c i a n s  (by r e q u i r i n g  t h e m  t o  b e c o m e  h o s p i t a l  e m p l o y e e s ,  for 
e x a m p l e ) t h e  n e t  r e s u l t  o f  t h e  J a c k s o n  d e c i s i o n  p r o b a b l y  w i 11 b o  to 
I n c r e a s e  i n s u r a n c e  c o s t s  a s  b o t h  h o s p i t a l  and d o c t o r  i n s u r e  to 
c o v e r  t h e  s a m e  risk.

** T h e r e  is n o  s h o w i n g  t h a t  m e d i c a l  m a l p r a c t i c e  p l a i n t i f f s  h a v e  
e x p e r i e n c e d  d i f f i c u l t y  c o l l e c t i n g  t h e i r  j u d g m e n t s .  M o s t  p h y s i c i a n s  
c a r r y  a d e q u a t e  m a l p r a c t i c e  i n s u r a n c e .  T h e  a d d i t i o n  o f  a " d e e p  
p o c k e t "  c o r p o r a t e  h o s p i t a l  t o  t h e  c a s t  of d e f e n d a n t s ,  h o w e v e r ,  w i l l  
p r o b a b l y  i n c r e a s e  t h e  s i z e  o f  j u r y  v e r d i c t s .

* * T h e  b u r d e n  of t h e  J a c k s o n  d e c i s i o n  w i l l  f a l l  o n  m u n i c i p a l l y  
o w n e d  a n d  n o n - p r o f i t  h o s p i t a l s , w h i c h  are a l r e a d y  c a u g h t  in a c o s t  
s q u e e z e  f r o m  s t a t e  a n d  f e d e r a l  r e g u l a t o r y  a n d  r a t e  r e q u i r e m e n t s .

** S B  4 6 1  c o r r e c t s  the S u p r e m e  C o u r t  r u l i n g  b y  c l a r i f y i n g  t h a t  
h o s p i t a l s  are not liabl eo r  a c t s  o r  o m i s s i o n s  o f  n o n - e m p l o y e d  
p h y s i c i a n s  or o t h e r  healt*. p r o f e s s i o n a l s ,  s o l e l y  f o r  t h e  r e a s o n  
t h a t  t h e y  m u s t  p r o v i d e  t h o s e  s e r v i c e s  u n d e r  A l a s k a  S t a t u e  o r  
r e g u l a t i o n s .  It r e t u r n s  t h e  l a w  t o  w h e r e  it w a s  p r i o r  t o  t h e  
d e c i s i o n ,  w i t h  the h o s p i t a l  l i a b l e  f o r  its n e g l i g e n c e  o r  
i n t e n t i o n a l  m i s c o n d u c t .

** T h e  M e d i c a i d  R a t e  C o m m i s s i o n  r e p o r t s  t h a t  h o s p i t a l  m a l p r a c t i c e  
i n s u r a n c e  p r e m i u m s  i n c r e a s e d  f r o m  a t o t a l  of $ 3 , 1 4 7 , 2 6 2 . 0 0  i n  1 9 8 6  
t o  $ 5 , 3 7 7 , 9 1 8 . 0 0  f o r  1988. A n  i n c r e a s e  of o v e r  $2 m i l l i o n  d o l l a r s .

T h e  p a s s a g e  of S B  4 6 1  w i l l  p r e v e n t  an e v e n  a g r e a t e r  
e s c a l a t i o n  o f  h o s p i t a l  l i a b i l i t y  i n s u r a n c e  c o s t s .

F o r  M o r e  I n f o r m a t i o n  C o n t a c t :

H a r l a n  K n u d s o n ,  E x e c u t i v e  D i r e c t o r  
H e a l t h  A s s o c i a t i o n  o f  A l a s k a  -  5 8 6 - 1 7 9 0

D a v i d  C r o s b y ,  A t t o r n e y
H e a l t h  A s s o c i a t i o n  o f  A l a s k a  - 5 8 6 - 1 7 8 6

J e r r y  R e i n w a n d ,  L o b b y i s t
H e a l t h  A s s o c i a t i o n  o f  A l a s k a  - 5 8 6 - 8 9 6 6
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t m  H e a d e r s  o l  I Im C l a i m  K i l e  0*14 A n a l y s i s

Dor  i n g  I h e  p a s t  m-vi ' r .11 y e a r s ,  .1 n a t i o n a l  d e b a t e  h a i  f o c u s e d  oi l  t h *  p e r c e i v e d  
a d v a n t a g e *  a n d  d i s a d v a n t a g e *  o 1 *o r ' r * f o i m .  A* *  m a t t e r  o l  c o u r s e ,  I n s u r e r *  
n u k e  a v a i l a b l e  l o  r v g u l a t  o r *  a n d  I In* p u b l i c  v a s t  a m o u n t *  u l  I I urtnc-1 a  I a n d  
Hi . i t  I y i  l i * I  i n f o r m a t i o n .  N o n e t h e l e s s ,  I n s u r e r s ,  r e g u l a t o r * ,  p u b l i c  
p o l I r y m e k w r s ,  a n d  o t h e r s  b*vi< e i p r e s a e d  « n i ool  t o  o b t a i n  r e l e v a n t  l n l o r * i * r  I o n  
l i n n  i l a i n  l l l n a  l o  a s s i s t  I n  e v a l u a t i n g  I bn  c n m p l e s  I s s u e s  a s s o c i a t e d  w i t h  
< h a n g e *  I o  I o r  t  I * w .

I n  lOHfi, ISO a n n o u n c e d  i t *  s p o n s o r s h i p  o l  t w o  h i g h  p r i o r i t y  c l a i m  t l u d l a * .
T h e  l i r a !  ■iludy, I h e  P l a i n  E v a l u a t i o n  I’t o l n r t , w as  c o n d u c t e d  b y  I h#  
i n d e p e n d e n t  p o l i c y  a n d  n a n * | ( r n e n l  c o n s u l t  l o g  l i r a  o l  H a m i l t o n ,  K a h t n o v l t r  A 
A l t u b u l n r ,  I n c . ,  u n d e r  I S O ’ s  s p o n s o r s h i p .  I t  w a s  c o m p l e t e d  i n  May 1 I B 7.

T h e  s e c o n d  s t u d y .  I h e  ( . l a i n  I ' l l #  D a t a  A n a l y a l * . I s  now c o m p l e t e d .  I t  a n a l y r e s  
d e t a i l e d  I n l o r t u l  I o n  g a t h e r e d  I r o n  o v e r  I ) , 000 s c t u a l  c u e r o e r c l a l  l i a b i l i t y  
c l a m  I l l e s ,  s u b m i t t e d  b y  ih  p a r t i c i p a t i n g  i n s u r e r  g r o u p s .  D i e  s t u d y  was  
c o n d u c t e d  b y  ISO DATA, I n t . ,  a s u b s i d i a r y  o l  I n s u r a n c o  S e r v i c e s  O f f i c e ,  I n c .

T he  r e p o r t  c o n t a i n *  e t l e n s i v e  i n t o n a t i o n  t h a t  w i l l  h « l p  i n t e r e s t e d  p a r t i e s  
b e l t e r  u n d e r s t a n d  i h e  i s s u e s  s u r r o u n d i n g  t h e  o n g o i n g  p u b l i c  p o l i c y  d e b a t e .

Among t h e  k e y  I H i d i n g s  o l  t h i s  s e c o n d  s t u d y  a r e  t h e  f o l l o w i n g :

• On a v e r a g e ,  a  c l a i m a n t ' *  l i a b i l i t y  I n s u r a n c e  c o m p e n s a t i o n  r e p r e s e n t e d  
s e v e r a l  I i n e s  h i s  o r  h e r  c o m p e n s a b l e  e c o n o m i c  l o s s .

I n s u r e r  t o t a l  c l a i m  c o s t s  a r e  d r i v e n  b y  a  s m a l l  m i n o r i t y  o l  l a r g e r  c l a i m s  
t h a t  I n v o l v e  m o r e  s e r i o u s  i n j u r y ,  a r e  r e p o r t e d  l a t e r ,  a n d  
i h . i r a c l o r  1s t  I c a l l y  r e q u i r e  y e a r s  t o  r a s o l v a  a l t a r  r a t v n d r d  l i t i g a t i o n .

• C u r r e n t  a p p l i c a t i o n  o l  t o r t  l aw d o c t r i n e s  ( s u c h  a s  J o i n t  a n d  s e v e r a l  
l i a b i l i t y  a n d  t h e  c o l l a t e r a l  s o u r c e  r u l e )  c o n t r i b u t e  s l g n l I  l e a n t l y  t o  
h i g h e r  I n s u r e r  c l a i m  c o s t s .

• P l a l n l  111« a n d  c o u r t s  f r e q u e n t l y  I r a a t  g o v e  r n e  - ,t a  1 e n l  I I  I r s  a t  " d e e p  
p o c k e t s . ”  G o v e r n m e n t s  a r e  m o r e  l i k e l y  t h a n  o t h e r  I n t u m d *  t o  make  
s e t t l e m e n t  p a y m e n t s  e a c e e d i n g  t h e i r  p e r c e n t a g e  o l  l a u l t .



1 tu> t y p e s  n(  r i s k s  a n y  o n e  i n s u r e r  c o v e r s  may v a r y  I r o n  (tut a v a r a g o .  
r i n ' t o i o r o ,  t i n t  a g g r e g a t e d  r e s u l t s  o l  t h e  s a a p l e  c l a i m  n a y  n o t  r e f l e c t  a n y  
I n d i v i d u a l  i n s u r e r ' s  r . l a l n  p o r t f o l i o  I n  w h o l a  o r  I n  p a i t .  T h u s ,  a l t h o u g h  t i n t  
s i l l i l y  i s  Iia s o i l  i i | ini i I l i a  In’s !  ani l  n o i t  c o m p r e h e n s i v e  I n l o r n a t  t o n  t h a t  r n u l i l  tia 
r n l t r c t e d  . iml e v a l u a t e d ,  t h r  u t m l y  wa a  n o t  d e s i g n e d  l o t ,  n o r  i l o a a  I t  r a a u l t  
I n ,  a  p r i c i n g  o l  t o r t  r a l o t n .

N e v e r t h e l e s s ,  l h a  t w o  ISO i l a m  a t u i l l a a  c l a a r l y  s u g g e s t  t h a t  m e a n i n g f u l  t o r t  
i n l o i n  n a y  r m i ne  a  t h «  n u a l n t r  ani l  d o l l a r  v a l u a  o f  I n s u r a n c e  l o a a a a .  T h a  s i t e  
n l  t l u a  r e d u c t i o n  w i l l  v a r y  d e p e n d i n g  o n  t h a  p a c k a g e  o l  r a l o t a a  a n a c t a d  I n  a 
a l a t a  a n d  a n  I n d i v i d u a l  I n s u r e r ' s  b o o k  o f  b u a l n a a a .

I l o w a v a r ,  t o r t  r e l u m  l a  o n l y  o n a  o l  n a n y  a v a n t a  a n d  f o r r a a  t h a t  a l f a i ' t  
i n s u r a n c e  p r i c e s .  S u c h  I a c t  o r  a a a  c o u r t  i l a c l a t o n a  a n d  t h n  r e s p o n s e s  t u  t h o a a  
d e c i s i o n s  b y  c l a i m a n t s ,  l a w y a r a ,  J u r l a a ,  a n d  t h o  J u d i c i a r y ,  a a  w a l l  a *
I n i l a l I o n  I n  h e a l t h  c a r a  c o a t  a a n d  w ag a  l a v a l a ,  I n t a r a c t  c o n t i n u a l l y  l u  
in f lu e n c e  I n s u r e r s '  l o a a  c o a t i .  D e s p i t e  t h e  a n a c t a w i n t  o l  t o r t  r o l o r m  by  fanny 
j u r i s d i c t i o n s  I n  I ' lHb a n d  I ' lHf ,  u n d e r l y i n g  I n a u r a r  c l a m s  c o s t a  h a v o  c o n t  I n e e d  
to riae.
Tl ie p r o p e r t y  a n d  c a s u a l t y  i n s u r a n c e  I n d u s t r y  I s  h i g h l y  d y n a a l c  a n d  I n t e n s e l y  
t o a i p e t  I t  I v e  i n  p r i c i n g ,  i n  p r o d u c t ,  a n d  I n  m a r k e t i n g  s t r a t e g i c s .  An 
o p e r a l i o n a l  t e e l l t y  o l  t h e  b u s i n e s s  i s  I h s t  a n y t h i n g  l i k e l y  t o  I n c r e a s e  
p r o f i t a b i l i t y  f o r  I n s u r e r s  i s  v a r y  s o o n  c o n v s t t e d  b y  r o m p e l I t I v a  p t e e s u r a s  
i n t o  r e d u c e d  p r e m i u m  l e v e l s  d e s i g n e d  t o  I n c r e a s e  o r  r e t a i n  m a r k e t  s h a r e .
The a c t u a l  i m p a c t  o f  t o r t  l e l o r a t  w i l l  b e  r e f l e c t e d  I n  I n s u r e r s '  l o s s  
e s p c r  l o n e #  o v e r  I Im . U n t i l  t h e n ,  I n f o m e d  J u d g m e n t ,  s u p p l e m e n t e d  b y  t h a  
i n l o r n a t I o n  I n  t h i s  a n d  n t h e r  s t u d i e s ,  w i l l  a s s i s t  I n s u r e r s  I n  c o n t i n u i n g  
l o  ma k e  I h e  d i l l l c u l t  p r i c i n g  J u d g m e n t s  n e c e s s i t y  t o  e s t l a a t e  c o s t  s a v i n g s  
a t t r i h u t i  ' i t  l o  t o r i  r v f o r a .

f r a d  H. H a r c o n  
C h a i r m a n
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I. Background

A. Introduction
Hx; recent problems m Hx; lialxlity instxanco rnarkot#)fac«» 
producod hardship wxl dislocation kx somo busirxtssus, 
local governments, andprofessionals I Iwiso entitxis 
rMNNl nlfcxiiutikT lull jility insurance lo (Holed tlieir ofxwn 
txxis No! surfjrynyty a IwgNy dtatgod jxitjlic debate 
orosrj uv»x lx; root causes ol llx; profiler ns. with some 
observers kxRJsmy oo Hie effects ol rising costs and 
unpredictability wrtlmi Hx; tori system arxl oHxxsargu 
ing that primary responsibility kx llx; proNoms lay wilh 
tho behavior ol Ihe jxopcr ly and casualty insurance 
mduslr y it sell

A major try product ol llial dcbato has txren a surge in 
efforts lo obtain more dala nlxxit insurer claim costs In 
1906 alone, 17 slates enaclr d a wide range ol dala report 
mg bills, with a diversity ol requirements Hist has virtually 
precluded a uniform resfxxiso

Expanded interest in insurer daim cost information 
apfx;ars lo reflect a rnultiplialy ol forces In some cases, 
the dala requests indicate a desire lo improve under­
standing ol Ihe sources ol claims and Hie dynamics ol the 
damn negotiation process OHior requests reflect an 
understandable impulse lo evaluate Hie cost ellects ol 
traditional tort la. r doctrines and recently enacted and 
potential new tort reforms Sorneliinos, I ho spocilic objoc- 
trves behind H<e dala requests are loss clear In general, 
tho new data reporting laws seem lo bo based on tho 
assumption Itial more information will, in some undefined 
way, inevitably lead lo belter informed public policy

Supporters ol these laws appear lo presume that tho 
social value ol more mtormatioo exceeds Ihe cost ol pro 
ducmg that ntormation-or Ihal Hose costs are irrelevant

Before enactment ol tlxi rucoht legislation, pmporly and 
casually insurers wore already suljject lo oxtensive dala 
reporting requirements (See IS( ) Insurance Issuor, Series, 
Instant x.o Data A Cinsti I nok ) IIh i recent lor jislnlxxi has 
imposed a massive new Ixml n on Insurer dala rejxxliiKj 
and dawn (unctions Nonelliel ss. Iiom limo lo limo, 
insurers have supplemented tr; litxxial financial rind sla 
lislx al dala wilh inlormalxxi from oilier sources. Wtiere 
spr/jlic < 'aim informntiori ajjpeared useful in enhaix^ng 
public debale, insurers have undertaken claim studies, 
such as in Hie areas ol mo Jical malpractice and product 
liability

lo address in ari ofleclive manner the perceived needs 
for more dala, Insurance Services Office, I i k ;  (ISO), b j x x i  

sored Iwo daim dala studios

Ttxi fxsl study, Hie Claim [valuation Pio/oct, was con 
duclod by Hie indoporxleiil pudo policy and manage 
merit consulting lirrn ol Hamilton. Rabinowitz & Alschuler, 
he, urxfor ISO's sponsorship II was completed in Way 
1987 Tlx; study involved ttx> evaluation by experienced 
claims personnel ol six typical, Ixil hypoll relical, claim sit 
ualxxis Tlie Claim Evaluation Pm/oct provided an early 
look at Hx; diroclKxi aixJ relative si/e ol the ollecls ol var­
ious tort reforms on bodily injury indemnity costs The 
study identified Hie likely effects ol major lor t reforms in 
Hio claim situations leslixl In Ihe opinion ol Ihe experts 
who participated m tho Claim Evaluation P’ojecl, the qual 
locations and exceptions incorporated ii ito many of the 
tort reform statutes largety eliminated Hx? effects ol those 
tort reforms in reducing daim costs. The study also con 
dudcd that enactmonl ol a three point program1 ol rela

'Tha thr— -point program conalatadot lha abolition of tha rvla 
offolnt and aararat liability, raiaiatbn ol lha collataral aourca 
rvla (Including aat oft ol collataral banatlta), and aatabHah- 
mart of a calling of J 250,000 on awarda ot non aconomlc 
damagaa.

lively straight lex ward lod reform-, would produco 
significant cost roductxxis in virtually all ol the claim 
situalkxis tested

This Overvxftv prosoriln key findings (tom llx; second 
study Hx; Clann filn Dala Analysis (lierealter, Hie study")

B. Study Objectives and 
Limitations
Tlx; Claim File Dala Analysis is a longer term analysis liy 
ISO DATA, Inc, cf 13,316 actual commercial liability claim 
(lies submit led by 24 insurer groups In the aggregate, Ihe 
participating insurers wrilc a significant portion uf Ihr; 
genoral liability coverage written in Hio United Stales A 
Technical Analysis ol Hx; study is also available from ISO 
DAIA, Inc, lor thoso seeking a more complete under­
standing of Ihe issues highlighted in this Overvxw The 
Tedinical Analysis presents an in depth review ol Ihe find- 
irxjs and includos presentations ol 14 major groups ol 
reports.

Because tho requests lor more insurer daim dala have 
beon rrdivaled by a variety ol concerns, this sludy 
souglit lo meet a wide range ol objectives. The study rep­
resents the broadest survey ol commercial liability claim 
files ever undertaken, and thus tho most detailed picture 
ever produced of the commercial liability compensation 
process "'ho study includes the lirst daim file analysis of 
daims against governmental and munidpal insureds. It 
also contains a broad-based analysis ol Ihe effects on 
insurer daim costs of several important tori law doctrines, 
including joint and several liability, the collateral source 
rule, and punitive damages.

The Claim File Data Analysis addresses a series of impor­
tant issues-compensation levels relative lo claimant 
losses, the size distribution of daims, the effects of litiga-

#



lion on ttio lerxjth of In no a duxn is open, and ottxxs 
Those lop*;?; are critical lor understanding ttio wotkwigs 
ol Itxi insurance modiarxsm and evaluating tod law pol 
icy Tho commercial liatxlity claim?; universe i s  not i ik x k j  

lithe largo and small claims, lor oxampto, oxhitxt shagily 
different characteristics- ai x 1 Hio ?;ludy dolinoalos soch 
distinctions.

Tho otyictivo ol this study is rxit lo present ttxr caso lor 
or against any particulai jxilicy initialivo Rattx*r, ttio rjoal 
is lo assist interested parties in making ditficutt |udg 
menls about tort law policy issues ISO DAIA, Irx;, txipes 
ttxj study will encourage a rntxr* inkxrtKxJ pufjfx; policy 
debate arxl avoid ttxr need lor lurlfx;r. less useful, txrt 
expensive stale and federal government demarxJs 
tor data

Any claim file study must bo reviewed in light ol tlxs Ixorta 
tions ol such studies A compete discussion ot tlx; avail 
ability: uses, and limitations ol claim Me information can 
be found in Tho Report ol ll)e Statistical Inlormation Advi 
sory Committee to tho NAIC l egal Liability Insurance (D) 
Task Force, dated December 1986 Tlxise limitations 
include Ihe following

• Inkxmatxxi needed lo study public polx:y issues may 
not be available in the claim file, or may be available 
only when a claim actually goes to verdx:t

• Claim studies contain inlormatxxi only Irorn primary 
insurers in the admitted market'

• Claim lilo inkxmatxxi does rx/t rixraruro trends cx 
cfuirxjingcorxlitxxi?;<x llieetleotsotfutixocfianye A 
daim study is a "snapstmT at rxxi ixxnt in Iwno

Thosolxriitalxxi';, intxxenl to all claim studios. (xit cerium 
constraints on II10 uses ol ttxr Claim hio hr ita Analysts

First, Itx? stixly is atxxit claxn costs. rxX fxx;es Itx? slixfy 
provxJes no inkxmabon on prorntum collected or on expo 
sores insured Ootti okxiMrnls are necessary to measure 
ttio appropriateness ol premiums Mrxe important, d u r i n g  
pcrods wtxjn tort laws are «i great Ilux, a dawn tile study 
can never yx?kJ precise guanlrtalivo jtxkjr.xtnts about 
current prxios

Current msurarx;e prx;es mllec.1 |udgmenfs alxxrt lutum 
daxn costs specifxxilly Itx? costs of pa/irxj tfx) claims 
expected m Itx) years atxrad urxk?r a fxkey written today 
But cornrrx*rcial lialxlity losses “rnatixe" slowly Ttiat is.
Itx.* hxjtx*r valued claims produurxj ttX! ;xejxwxJeranco of 
msuror cifw •• CCslS lerxf lobe litigated arxj settled years 
alter ttiey am urst reported Therefore, claims ttiat tiave 
actually dosed are predommar illy those reported years m 
tlx.* past To tlx) extent that tfx) tort system es m lerment, 
this study could net cajkure xikxmalxxi on tfxj recent 
changes ttiat will determmo luture daxn costs

Second, even al a single fxxnt xi Ixne, a study liko the 
Claim File Data Analysts cannot produce a preose, defwa 
trve (xxfirxj <xi ttxr effects ol pailxwitar tort law rekxrns 
Insurer dam costs are, try dotxxtxxi. tlx? best measure ol 
ttie ellects ol tort law [rends on insurer costs Arxl over 
time, llx? agijregate effects of tort lawdvmgcs- 
wxwoased valuations ol mjur y <x oxfiansxxi ot liability that 
taise costs or meanuxjlut Irxl rekxms tfiaf nxkjco costs- 
are reflected m xisurer dawn cost data regdarfy sutwrxtted 
to regulators

In settling dawns, however, insurers do rxk typically ealeu 
late txrw dawn payrrxxits would have diftorod it somo tort 
law oterrxxit tiarl txx?n different Insurors. claimants, arxl 
attornrrys nogoiiato S0ftk*rnonf8 on Itx* basis of oxioting 
law wrttiwia jiwisrjiction, II xiy do not make a record ot wtwit 
tfxi sot tkxmx il would fiiive boon liad the law txxxi ditfor 
ont, nor do ttxry spoof y how pa/ licuter rJoctrwxis of exist 
wig lawcontntx/ted lo ttxiw fxiat •iettterixint figure Ttx? 
best a dawn Mo study can do wi measuring ttx) rnpact of 
spoofc tort taw changes is to ask dawns [xofossxxuils lo 
offor a subjective estwnale of txvr tfxj outcome of a mufti 
laootnd nogofialxxi rrxgtif chango rl one or more etc 
moots of ttw law wore different

C. Scope of the Study
Ttx? usual insurance claims survey is a study of dosed 
dawns, wi wtndi all outda/xlwxj crxkractual obligations cf 
tlx) wisurance comjiurry tiave boon salisfxxl Analysts 
value dosed dawn studies because all payment wikxma 
bon is Idly developed, and dosed dawns present a com 
poyto pcturo ol dawns that liave been resofvod But 
cases settte skrwfy-rl may take a decade or more to 
resolve a disputed commoroal dawn -  and tho data col 
tocted wi many case files may bo slalo by Ihe bine Ux? 
dawns kx a given penod of twno have ail dosed This 
prodom is compounded by the effects of u dynanxc er? 
runmenf. wi which law. sooal attitudes, soentitc knowi 
edge, and. asaresuft. dawn trcguencyand seventy 
change ropxliy To mnrruo Bus profiem. tho Oa«n Ftkj 
Data Analysts looked at threo separate samples of 
dawns, as described below

• Claim Fit* Data Analyti i did coO*ct h ilormttlon trom th* 
ttui I In* l  tub ttd ltth t ol th* p*t tic I filing  ln*ur*e groopt, 

htit lh*y art« minority ot Ih• non »dmttt*d m*rt*t
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ftolosswnal dawns poiso.Kw! from h sample ot insurers 
ropmsontwig at toast 50% ot ttw? fwnmwnn vokxrw hi each 
ot ttw; 27 stales tilled out a detailed quostionnawT) l«x oecli 
etwjitjle dawn A complelo descnptrori ol I lie spocrfca 
txx is and scojw ol ttw study can ho kwrxl in tho Tbchnr 
col Analysis oI ttio CJaim Fito Data Analysts See Soctxxi 
fV ot tins Over vww kw lints ol ttw participating mnurofs, 
states survcytMj, arxl Ihws ot I j u s h w s s  tndudod

Study Pari 1—Policy Year 1983 Claims 
of $25,000 oi More
to allay ttw concern atxxit okl dawns hi a tfynamc cnvi 
moment, Study Part 1 surveyed dawns txjth open and 
dosod - ttiat arose out ot pohews written ikxmg >983 
Ttxsisa retatrvoty recent policy year, congdonng that a 
long settlement [xocess is common lor large commensal 
Iiatxldy dawns Ttw study collected wikxmatwxi on all 
eligible commercial liatxtay dawns (ottx* than medical 
rnalfwactce) with a bodily wijur y wwkxrwwly ol $25,000 or 
mom Ttve evaluation dale (or ttwse dawns was Decern 
ber 31.19B6 Oawns closed bekxe Juty 1.1985. were 
exdudod, tweause ttw dawn Wes were loo okl ot too drtti 
cxtl lo locale Cawns repot led allot Jar mar y 1.1986. Ifwl 
were still open were also exctoded. because ttwy wen? 
loo wnrnaturo to produce mearxngtutwikxmation Thus, 
ttw sample does not represent all dawns horn policies 
written during 1983

Tlwso rorjuwrments permit led ttw colleclcn ol niorma 
ton on recent largo dawns, yet assured ttiat ttw dawns 
were mature enough to permit mearxnqtul analysts

Study Part 2—August 1987 Closed Claim 
Sample
Small dawns wi general dose qiwcMy. and the wrformalon 
re<|uwed tor Itxs study nxgl* not t*  rout wwty mswil a« wd wi

dawn Wos Ttwrelore, a retrospective duty ot small daim 
liles may noi provide nr. modi mcanwigliil mfcxmalion an 
a sludy corxkicled as llw dawns dose wliile llw if ikx 
rnalwxi ts still Iresh in ttw minds ol llw dawns handlers

TIhis, Sludy Part 2 examined all commercial lialxlity 
bodily injury dawns (ottxrf than rnrrtw.al malpractice) Ihal 
dosed during ttw Iwst wwk ol August 1967, regardless ol 
nr/a <lato ol accident, or wtwn llw undertying policy was 
writ Ion Tlw six vcy kxms worn completed as Ifw downs 
dosed or soon llwrealler

Study Part 3—Policy Year 1983 
Governmental Claims under $25,000
A key policy concern has Ixwr i llw availatxkty ol liatxlit y 
wisurance lo governmental entities nl an aflordado cost 
Ttwmkxe. Slurly Pari 3 collected inkxrnalion on rJontili 
ado bodily wipjry dawns iM*kx $25000 agawisl govern 
menial entities Ihal arose Irum policies written during 
1983 (Governmental dawns ol $25,000 or more were 
reported wi Study Part 1. with ttw non governmental 
dawns) Both open and dosed dawns were surveyed wrth 
It w same except wns as ndod above kx Sludy Par 11

D. NAIC Review
Once ttw mat shxty desxjn was prepared. ISO DATA,
Inc. wtvrted ttw National Association ot Insuranco Com 
mmsewwrs (NAXJ) lo review the lodxxcal spoctfcalwns 
and methodology ol llw Clawn Fik> Dala Analysis On Jan 
uary 5.1987. ttw NAIC sponsored a mectwig wi Wastwxj 
Ion. DC. at wtxch O organizations revwwed ttw study 
sfwcrlcatwns As a consequence ot that rovww. ISO 
DAIA. Inc. made various morklcalxxis wi ttw survey kxm 
The NAIC confwmed that tlw study spoofcat*x»s met its 
concerns and ttwse ot ttw organr/atwns that par topated 
wi its ftvww ki addton. to assure ttiat ttw study worAJ 
gawi twoad acceptance, the Wwwrs Department ot Insrw 
ance engaged ttw wxfcpendonl pudc accowtwig Iwm ot 
Ernst A \Mxrwwy to review ttw study

The objcctrvo and scope ol Ernsl A Wtnnrwy’s rovww. as 
dofwwd try llw Illinois Department ol Insurance and llw 
NAJG was lo dolermww wtwllwr llw dala collection jxo 
cess tied been per kxmed h i a manner sufficient lo pro 
vxJo a reasonabk? dogroo ol assrxance that llw compilod 
dala was Irwe ol malonal errors or irregularities To accom 
plisti H ms objoctrvo, Ernsl A Whnxwy

• revwwud a random sample ol survey kxms arvl com 
pared llx* dala lo Iho participating in oxer’s dawn tilos

• per lormod a general computer controls review as 
related to ttw inputting, editing, processing and output 
ol Ihe study dala

• recomputed tho study's output processing kx a sam 
pteot output reports

Based on ttw procedure'' per kxmed, Ernst A Wtwincy 
reported to ttw lUwwts Department d  Insurance and ttw 
NAtC that nothwig came lo ttww attention that caused 
them to believe that ttw compiled data was not collected 
wi a reasonable manner within ttw Claim Filo Dala Analy • 
&s speofcatwns

3



II. M ajor F indings

A. Adequacy of Compensation
For tho vast majority ol claimants in the study liability 
msuranco compensation covoexl at least ttieir lautt- 
od/ustod economic loss (such as medical costs, past and 
luturo wage losses, arxl rehabilitation costs) On average, 
claimants received several tirnos Uxjx componsablo 
ecorxmc losses.

Those hndwigs suggest ttiat many claimants roccived 
substantial compensation lor non ocononrvc damages, 
including such witangrWo injuries as pain arxl sullonng. 
menial distress, and loss ol consortium

Smco non economc darnacjes are intangible, a quanti 
tatrvo analysis cannot say wtx?lher compensation lor 
new economic damages is adequate or inadequate.
1 herctore. the Claim File Dala Analysis locuscs on 
wfiethcr claimants received comjwnsatioo greater or loss 
tlian ttxw economc losses Specilc fwxlings irxAxJe the 
following

• Over 90 percent ol claimants wore compensated tor at 
least Ibex lautt adjusted econornc toss (Fault adjusted 
economc loss is tlx; claimant's economc loss reduced 
by the estimated percentage ol lautt attributable lo the 
claimant) Gi i average, m Study Part 2 (dosed dam 
sample) claimants received more ttian 3 twix* the* 
fault adjusted cconomc loss Even wtxsn not fault 
adjusted, damants received an average o12V* twnr a 
ttvex economc loss

• Ctomants with small claims received, on average, sev­
eral tmes ttw* tadt adjusted economc toss Tlx; ten 
dency toward comjxmsalion exceeding economc 
toss dechnod as the level ol cconomc toss increased

Figure 1

Average Compensation Compared to 
Economic Loss
Study Part 2  • C b so d  Claim Samplo 
(With Payment Only)
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• The great majority ol claimants had relatively small 
medical, wage and "other" ecrxxxnc tosses. Med cal 
oxpensos prodominaled al llx? lower levels ol eco­
nomc loss, and tost wages predominated at ttx; 
lngtx?r levels

The real compensation received by many jiawtifls may 
bo overstated because plaintifts' legal lees were no! 
reflected A.“.hcuyi i many small claims did not involve an 
attorney almost all large dams dxl

On the other hand, the findings understate the tola) recov 
ery received t>y many daman's Claimants ollen 
received paynx?nts Irom coltaleral sources (such as 
health insurance. Workers' Compensation, arxl no lautt 
insurance) as well as teimbursenxxits Irom otfxx liability 
poloes (such as excess and umbrella poloes) ju x J 
direct payments from Hie liable par lies (because ol sell 
retentions, settlements exceeding polcy Units, and pay­
ments Irom non insure? * However

©

• ConsxJonng known collateral source j xiyrnef its (with 
no Ixxi altadxxi) as well as liability componsatxxi. 
claimants, on nvorogo. received a total rocovory oovoral 
tmes thrnr level ol fault adjusted oconomc lose In 
Study Par 11 (dawns ol $25,000 or more) damanls 
rucoivod a total average rocovixy of 2 V* to 3 twrxw Ihow 
lautt adjusted ooorxxnc loss In Study Part 2 (dosed 
dam sample), reflecting all clam sues, tlx; average 
rnuitiplKX was about 4 tmes ttx; fault adjusted 
oconomc toss

An oxampk; will r'arity these Iwdings Assume ttiat a 
dawnant sulterod a $10000 economc loss ($5000 w 
nxxlcal costs arxl $5000 in tost wages) and trial ttx; 
claimant was 25 percont responsibio lor txs or her own 
mjixy Tho Claimant's lautt adjusted loss was 75 percent ol 
$100001 or $7500 Assume ttiat tho dawnant rocorvod 
$20000 wi liability compensation and $10000 Irom cotlat 
oral sources, tor a total recover'/ ot $30000 Tho multiple 
ol lotaI recovery (excluding legal \f ;S) to fault adjustod 
economc toss was $30,000 dividod by $750d or 4 to I

B. Claim Size Distribution
The daims in the study can be divided into two groups -  
large dams and small dawns The study found ttiat Iheso 
groups exhibited very ditlorent characteristics

The vast majoily ot dams were roratrvety small In Study 
Part 2 (which had a suo ot loss distribution similar to the 
overall commercial liability booity injury dams universe) 
more than 90 percent ol ttie dams wore settled tor less 
than $25000



Figure 2 TaMo 1

Sl/o o f Loss Distribution by Porcentago 
Ot Claims and Percentage ot Losses
Study Part 2 Closod Chum Sample
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A relatively small numbw ol largo claims accounted lor 
lho vast proporxjoranco ol total lialxlity insurance com 
pcnsalion dollars In Study Part ?. claims ol $25000 ur 
more accountod lor only 9 percent ol Itio claims hot 76 
percent ol all compensation pari Fewer than 3 percent 
ol the largest claims were rosponsitilo kx 54 percent ol 
ttio total compensation pari In Study Part 1 (clams ol 
$25000 or more), tho same pal lorn lield Gams ol 
$150000 or more accounted lor only 16 percent ol all 
Sludy Part 1 claims bet represented 51 percent ol total 
Study Par 11 compensation

Table 1 displays Ihe sire distributions ol claims and aver­
age loss levels

Average Losses by Study Part

Study Part 1 Policy Year 1963

Number 
ot CU Im t

Average 
Loss par Claim*

Claims ol $25jDOO or M< xo 6,707 $91,026
Closod Gam Sample
No Payment 1,965 0
Payment under $25,(XX) 3.390 4,495
Payment ut $25,000 ix More 499 95,394
Policy Year 1983-
Govemmenlal Claims urxloi $25000 755 6,903

Average 
Lo ss  per Incident*

$128,114

0
4,646

109,817

13.748

• Throughout Ihli iludy, • Cltlm rat f t  la • d t m t n d  lor c o m p o n t t h o n  Irom • p o tUcuUr Inmrod. Thut, II t w o  psrtht who wort- 
Injured In • tlngh  •rent r*ch  •••* c o m p u t a t i o n  Irom  ••c/i o/ t h r u  Inturtdt. thwo art tit cltlmt A n  lnckf*U rat art to tho 
n u m b f  ol Injur a d  ptrlhi t t h i n g  c ompontallon, ragt/dhttt ol tho n u m b *  ol Intutadt Thut In lha prior ctta Ihara trt Iwo 
Incktanh.

Tlx* lad Ihal a small number ol lurrjr; claims drive total
insurer claim costs has several implications

• Tho frequency ol litigation involving small claims 13 less 
critical in determining total insurer claim costs than tho 
frequency ol litMjatnxi arxl award levels in ttio larger 
cases

• Tori reforms Ihal targel Hie high cosl cases can jilay a 
critical role in determining tolal insurer claim costs

• To tlie extent that liability doctrines continue lo change 
while Ihe larger claims remain subject to years ol litiga- 
tion before settlement, insurers will crxilrrxil a systemic 
problem ol unjxediclabilily in gauging luturo clam 
costs

Just as the dams m this study do not lulty reflect total 
compensation received by daw riant s, neither do they pro 
vido a lull picturu ol msufor costs. The sludy was Irnrtod lo 
bodily injury dams and oxdudod clams lor proporly 
damage Whito the study dxl exarrwno altocatod toss 
adjustment expenses (insurer legal expenses and other 
expenses ttiat can bo allocated to a specific claim) these 
costs are not included in Tablo 1 Also Ihe sludy did not 
include somo types ol daims referred lo in ttio Institute ot 
Cm! Justice report. Trends in Tort Litigation The Story 
Hehindthe Statistics, such as some high slakes personal 
injury suits (tor example, medical malpractice) and mass 
lort dass action suits Had such high cost claims been 
indudod, the phenomenon ol large clams playing a 
prominent roto in driving total insurer costs would have 
boon even more evident.

%



C. Settlement Patterns and the 
Role of Litigation
An analysis ol claim sol dement pal loins and die Ire 
tjuency ol Mtyalxxt ox tends arxl rex ikxcos IImi sink x k i 
picture ol Iwo vefy diftorcnl wrxkIs within tlx.» comnxrrcial 
liability claims unrverso

Most claims involved relatively modosl sums ol money, 
minrx injuries, and a single insured By and largo, smallor 
claims were roporlod shortly alter die accident, dulno: 
jxoduco litigalion, anrl w e re  solllrxl quickly

Oy conlrasl. a small minority ol larger claims accounlod 
lor Ihe overwtielrrung preponderance ol total lialxlity 
insurance compensation dollars Iliese claims generally 
involved more serxxis iii|unes aixl ollen had rnulliple 
defendants TIxry tended lo be rejxxted moro slowly, 
usually led lo liligalxxi, and were resolved slowly Indeed, 
even among litigated claims. I ho so involving Ihe largest 
sums ol money were resolved die slowest,

The study’s lirxTinqs on soldcment pallerns arxl liligalxxi 
include the following

• Within a year ol llx) accident, more lhan 90 percenl ol 
all claims were reported, txit claims reporle<l lalOf 
involvod (uglier levels ot comjxinsalxxv

• In Sludy Part 2 (closed claim sample). 56 percent ol llte 
claims were closed within a year ol Ihe first repor I, bul 
diose claims accounted tor only 14 percent ot die total 
liability compensalxxi insurers ultimately paid Three 
years alter the first report, only 12 percent ol all claims 
rernairxxl open, but they represented 40 percent ol the 
liability compensalxxi Ihal insurers ultimately pad 
Looked al another way, average compensation tor 
claxns closed within 6 months ol die (irst repor I was 
about $2,000 By contrast, average compensation (or 
cla'^dosed 3 lo 4 years alter Ihe first report
w. (^.000.

Figure 3

Average Compensation hy Time from 
Accident to First Report
Study Part 2 Closed Claim Samplu 
(With Payment Only)
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Figure 4

Percentage of Claims and Losses by Time 
From First Report to Case Closed
Study Part 2 • Closed Claim Sample 
(With Payment Only)
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• Withm Study Part I (claims of $25j000 or rrxxo), 86 por 
cent ol all claimants fikxl lawsuits. But in Stixly Part 2 
(ctosod daim sample), wtxim 90 porcont ol llx) daims 
wrxu urxkx $25jOO(J, rxily J2 jxirconl liled lawsuits. 
Tlxise daxns accounted kx /5 percent ot llxi total Ira- 
txlity cornponsalxxi ullimatoly paid. Srrrularty, wtnfo 98 
jxxcent ol all Stixly Pari 1 daimanls wero rcprosontod 
l>y a/i attorney, only 64 jxxcont of Sludy Part 2 daim 
anlsliadanattonxjy

• In commercial auloinobilo accidont cases, daims 
involving u lawsuit remained Ofxm lwx:o as long af lor 
llxi accident date as daims willxxit a lawsuil In "all 
other liability" cases, claims with a lawsuit remained 
open alnost throe limes as long. Moreover, longer 
periods ot liligalxxi corresponded lo higher claim cosls 
ullxnalely boing paid Tho avorage compensalxxi roso 
Irom $12,000 lor claims closed wilhin 6 months alter 
Ihe suit was filed lo $7 7000 lor daims closed from 48 
lo 60 months alter Iho suit was filed. Claims invoking 
multiple defendants and greater severity ol injury 
understandably look longer lo settle than simpler 
cases. The consequences tor insurers were higtier 
legal cosls and delay in determining daim costs.

• Fewer lhan 2 percenl ol tho daims went all the way to 
verdict.
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Percentage of Claims and Losses 
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Average Compensation by Time from
Suit Filed to Case Closed
Study Part 2  - Closed Claim Sample
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Average Time from Accident Date to 
Case Closed
Study Part 2 - Closed Claim Sample 
(With Payment Only)
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Those findings have significant implications for insurers 
and for the tort law policy debate. Some observers have 
discounted the effects of recent tort law trends on ttie 
insurance mechanism by making two assertions. First, 
some have said that, while lor t awards for serious injuries 
may be rapidly rising, median tort awards lor typical, 
small tort actions have remained relatively constant. Sec­
ond, some have noted that, as a practical matter, most 
claims are settled through negotiations rather than 
through litigation.

In fact, the study suggests that tort trends producing 
increased dollar valuations of serious injury cases will 
have a very real effect on the insurance mechanism. Tho 
litigated claims constitute the majority of insurer claim 
costs and thus drive the insurer claim cost base. The vast 
preponderance of those litigated claims are indeed set­
tled before verdict, but the parties reach their settlements 
in the context of lawsuits. The litigants' expectations of 
how those claims would be resolved if the suits went to 
verdict have a strong influenco on the amounts of the 
settlements. In short, the study indicates that insurer claim 
costs will be largely determined by tort law trends affect­
ing the crucial minority of cases involving serious injuries 
and large awards or settlements

Because the claims driving insurer claim costs typically 
take many years to dose, an analysis of recent policy 
years cannot quantify external factors that may change 
total daim costs. The lengthy claim settlement process 
described by this study constitutes a severe obstacle to 
efforts to quantify the costs of tort reforms in advance or 
to predict future daim cost levels with precision.
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D. Implications of Tort Doctrines
The study provides evidence that current applications ol 
some tort law doctrines contribute to higher daim costs. 
This section examines three tort law issues and related 
findings of the Claim File Dala Analysis.

1. Joint and Several Liability
Under the traditional rule ol joint and several liability, a 
plaintiff injured by more than one defendant may seek 
and receive full payment of any court award from any lia­
ble defendant, regardless ol the share of the fault 
assigned by the court to that defendant. Critics assert 
that it is unfair to force a defendant who played a minor 
role in causing an injury to pay all or most of a large judg­
ment. As an alternative, these observers have suggested 
-and several states have adopted-a rule of several 
liability only. Linder such a rule, each defendant is liable 
only for the percentage of the total award corresponding 
to that defendant’s percentage ol fault.

The study does not assess the merits of any side in the 
policy debate over joint and several liability. Rather, the 
study provides a firmer factual basis for that debate. Spe­
cifically, the study addresses the issue of how often 
defendants pay a percentage or Ihe total settlement 
larger than their indicated percentage of fault. The study 
also identifies some of the key characteristics of multi- 
defendant daims, irrduding their cost implications.

In addition, the study addresses the extent to which claim­
ants are responsible for their own injuries, an issue arising 
in the context of both single and multi-defendant claims.

. •

The study's findings on joint and several liability ai id 
daimant fautt indude the following:

• Insureds in multi-defendant situations frequently 
paid a larger percentage of the settlement than their 
percentage of fault. The insured's estimated percent­
age of the settlement was larger lhan the insured's esti­
mated percentage ot fault in about 40 percent of the 
multi-defendant cases.

In both Study Part 1 (daims of $25,000 or more) and 
Study Part 2 (dosed daim sample), the daimant was 
estimated to bo 50 percent or more responsible for his 
or her own injury in almost 20 percent ol the daims, !n 
Study Part 1,15 percent of tho total liability insurance 
costs went to claimants who were estimated to be 50 
percent or more responsible for their own injuries. The 
erveragu compensation for those daims was more than 
$70,000

Figure 8

Percentage o f Multi-defendant Cases In 
Which Insured’s Percentage o f Settlement 
Exceeded Percentage o f Fault
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Figure 9

Percentage of Claims and Losses 
With Claimant 50% or More Responsible
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Figure 10 Figure 11
• Average compensation in multi defendant cases sigmf 

icantly exceeded compensation in single defendant 
cases. About one third of lire larger claims (Study Part 
1) were multi defendant cases, whereas only about 15 
percent of the Study Part 2 claims, mostly small claims, 
were multi defendant cases. In Study Part 1, insurers 
paid an average of 2.4 times more in multi defendant 
cases than in single-defendant cases, in Study Part 2. 
insurers paid an average of 3.7 times moro in multi- 
defendant cases than in single defendant cases.

» Multi-defendant cases also generated disproportion 
ately higher legal cosls than single defendant cases. 
When allocated loss adjustment expenses (insurers, 
legal cosls. and othei claim expenses) were calculated 
as a percentage ol compensation paid to claimants, 
those expenses were more than 75 percent greater in 
multi-defendant cases lhan in single-defendant cases.

Multi-defendant Cases As 
Percentage o f A ll Cases
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2. Collateral Sources
Under Ihe collateral source rules in effect in most jurisdic­
tions, the fact that a claimant has received-or is entitled 
lo receive-benefits from a collateral source (such as no­
fault or private health or disability insurance) does not 
reduce any settlement or court award Indeed, in many 
jurisdictions, the availability of collateral source payments 
may not even be introduced as evidence at trial. Critics 
say that it is unfair for some claimants to recover twice for 
the same injuries. In some jurisdictions alternatives to 
these rules have been proposed or enacted. These alter­

Ratio o f Average l  osses In Multi-defendant 
Cases io Average Losses In 
Single-defendant Cases

□ Mull* (talttfMJanl U  Smgla dofom'Ant

Study P ed t  Claims o f V S  0 0 01*> •»
Study P ad 2  ■ Closed Claim Samp  »Payment Onfy)

natives either permit collateral source benefits to be intro 
duced as evidence or more directly mandate that the 
amount of the settlement or court award be reduced by 
the amount of collateral benefits already received by the 
claimant.



Figurcr 14
Tlio Claim  h l i t  Data Analysis hJhkJl; light on u number of 
issut; r, relaUxI lo collateral sourcos

• Many claimants did, in fact, receive recoveries from col­
lateral sources as will as from lialxlity insuranco In 
Sludy Par I I (claims ol $25,000 or more), 57 percont ol 
llio claimants wore roportod lo have medical collaleral 
sources available and 36 fxirconi ol IImi claimants were 
reported lo have disalxlity collateral sources available.
In Sludy Part 2 (closod claim sample), claimants were 
roporlod lo have medical collaleral sourcos available in 
36 percent ol ll>o cases and disability collateral 
sources in 16 percent ol Ihe cases

• Tire study also tndicatod lire potential lor cost rcduclioi 
that lire relaxation ol lire traditional collaleral source 
rule would permit Despite Ihe wide availability ol collal­
eral source benefits, only 9 percent ol all claims in both 
sludy parts had settlements or court verdicts reduced 
becauso ol Ihe availability ol collaleral sourcos.

Figure 12

Percentage of Claims with Collateral 
Sources Available and Percentage with 
Settlement Reduced Because o f 
Collateral Sources
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• In cases wtteru collaleral sourcoa dxJ reduce tlm sal Ho­
lder it ix cotrrt awards, llio dollar eHtx;l was significant 
In Study Pari I (claims ol $26,000 or more), in claims 
Ihal wore reduced because ol collateral sot trees, llw 
average reduction was 20 porccnl In Sludy Pari 2 
(closod clami samplo), tlm average reduction was 20 
pon>?nt Itx affoctod claims

• Tor Sludy Part I, Workers' Compensation was the most 
prevalent collateral source ol bonofits reported Alrrxjst 
40 percent ol Study Par 11 claimants who had a collat­
eral source reported and almost 20 jxircont of Stixly 
Pari 2 claimants who had a collateral sourco roporlod 
had Workers' Compensation benefits This is conas 
tent with llio proportion ol claimants wtioso injunos 
were related lo Iheir employment. Among Hie employed 
claimants in Study Pari 1.41 percent ol Ihe injuries were 
work related, and among Ihe employed claimants in 
Sludy Part 2, 16 percent ol the injuries were 
workreia'ed.

Figure

DistribUt ^ ,aims by Type of 
Collateral Source
Study Part 1 ■ Claims of $25,000 or More
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• In Sludy Par* 2, no fault was U»o most prevalent collal • 
eral source ported, covering over 30 percont ol all 
claimants wt. 3 had a collateral source repor led

Because ot difficulties in collecting collaleral source dala. 
the study probably understated the significance ol collat­
eral sources. Claimants are generally not required by law 
to disclose collateral sources-either lo insurers or to the 
courts —and dm process ol negotiating settlements 
strongly discourages plaintiffs Irom volunteering this 
information.
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Figure If)

Distribution of Claims by Type of 
Collateral Source
Slmly Part 2 Closod Claim Sample 
(Wilh Payment Only)
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Thus, collateral source benefits wore probably far more 
widely available lhan Ihe sludy found For example, in 
1983,80 percent ol all Americans had private health 
insurance lor Iwsprlal expenses, 76 fierccnl had cover 
age lor surgical expenses, and 73 percent had coverage 
lor physicians' expenses Over 134 million Americans 
belonged lo somo lorm ol employer or union provided 
group coverage plan (See US Bureau ol II ) Census. 
Statistical Abstract of Ihe United Slates 19>i7 (I07lh edi 
lion) Washington, DC, 1986, p. 89)

3. Punitive Damages
Awards lor j xinitivri damages are rxil designed lo com 
jxinsulu (or injury but lojxinaluu llwdoloixiant for con 
duct Ihal a court lindstoboboyofxl ordinary rwgligoncn 
The slarxlards vary Irom state to stale Some jurisdictions 
jxovido damages kx gross negligence, olltcrr. lor reck 
loss misconduct, arxl olhors kx conducl doomed wan 
Irxi, willful, or maliCKXis

Since a very small rnirxxily ol claims actually go lo vor 
diet, many observers have argued Ihal award levels os 
such do ikjI rovoal llio primary eflecl ol punitive dam­
ages Instead, llieir main elfect comes in llw ujward 
ratcheting ol selllements rxirjdiated with a lineal ol 
jxjlentially large punitive damage awards In effect, lo pro 
lect insureds against the risk ol large jxjnilivo awards, 
insurers are agreeing lo Ixyger settlements lhan Itwy 
would wiiltoul llx* threal ol punitive damages. The Claim 
File Dala Analysis makes an effort lo quantify this 
"shadow elfecl" ol punitive damages awards on actual 
claim settlements Ttw relevant findings include tlw 
following

• On average, respondents reported Ihal claim settle 
ments rose about 10 percent when claimants sought 
jxinitive damages In Study Part t (claims ol $25,000 or 
more), where claimants sought punitive damages, sur 
vey participants reported that the punitive damage 
claims influenced Ihe settlement in 13 percenl of the 
cases Among that 13 percent, tlw respondents 
reported that compensation would have been 55 per­
cent lower on average if the claimants had not sought 
punitive damages

• In Sludy Purl 1, claim selllonwnls wl wro claimants 
sought purxtivo damages were ntxxjl 60 percent 
higtxir than those wtwre claimants did rid seek pum 
trve damages ($133000 compared with $83,000) In 
Study Pari 2 (closed daim samplo), daim settlements 
wlwro claimants sought punitive damagos woro nearly 
150 percont higlwr than llx)se wf wo claimants dxl rwt 
seek punitive damages ($37000 compared with 
$15j000) Much ol llw difference in daim soltlomonl 
value txitween daims wilh. and witlxxit llw llxeal ol 
punitive damagos may nave resulted Irom llw inhoront 
diaraclorislics ol tlwso claims, rallwr lhan tlw threats 
Noverllwloss. as the rospondonts reporled. jxjnilivo 
damage claims do have some elfecl on claim 
solllenwnls

Figure 16________________________

Average Losses with and without 
Punitive Damage Claims

O Wilh Punilxo O Without Punitivu 
Djm.iflo Claims Oamnga Claims
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Figure 17

E. Governmental and Municipal 
Claims
Slate and local governments have assorled Ihal changes 
in Hto logal dimale have, in offocl, converted govern 
monts into 'deep pockets" lor potential claimants Tlio 
stiKly, which colleclod information on approximately 1,000 
claims against local governments and municipalities, 
suggests that this contention has merit Tlte study fouixl 
ttiat governmental entities woro more likely lhan other 
insureds lo mako settlement payments m oxcess ol their 
percentages ol lautt. Claimants against governmental 
entities were more likoly tlian oilier claimants to sue and 
to receive comf wnsalion greater than Itieir economic 
losses

Specially lor Itie "alt oitior liability" claims

• In multi defendant cases, when ttio insured was a 
municipal or governmental entity, tlve insured's esli 
mated percentage ot selllernent exceeded its esti­
mated percentage ol fault in 46 percent o( ttio cases, 
compared with 36 percent ot the cases lor all multi 
defendant cases.

• Claimants filed suits in Ihe vast majority ol governmcn 
tat claims-in 75 percent of the small governmental 
claims and in 88 percenl ol Itie large governmental 
claims. By contrast, in ttio general daim population, 
ciaimai its filed suits in only about one third ol Ihe 
claims The frequency of suits against governmental 
and municipal entities may be attributable in part to the 
light statutory lime limits for Ming suits against such 
public entities Claimants are forced to sue early in the 
claims process or forgo Ihe right to sue later

Percentage of Cases In Which Insured's 
Percentage ot Settlement Exceeded 
Percentage o f Fault
"All Other Liab.hly"

*  □  la iQ * □  Small
«*) 4 M

I N M l
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Governmental All
Multi detendJVU Mu’ii detundanl

C iu n  C au tt

• The tonder icy kx ttio insurance payment lo exceed ttio 
darmant's economic loss was significantly stronger kx 
daims agrurist governmental entities than kx tlie gen­
eral daims population For governmental daims, aver 
ago compensation was 3.4 tmnos tho average 
fault adjusted economic logs, whilo kx ttio goneral 
daim poptialion, comjxmsation was onty 24 timos ttio 
fault odjustod economic loss.

Tho study may not tiave captured a representative 
samplo ol governmental and municipal daims because ol 
two limitations First, insurers that participated in ttio 
study woro not necessarily ti» ones Ihal wrote ttio major 
ity ol governmental business during tho sample periods. 
And socond, many companies did not segregate daims 
against governmental entities in their daim files

Figure 18 Figure 19
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Table 2

F. Reserving Practices
Insurer rcsefvmg practices Ivrvo l»en an issuo in llw 
rocent pubic debate over llw availability and aflordalxhly 
ct lialxlity insurance Tl 10 study does ikM address ll w ad<; 
quacy ol current insurer reservos II does, howrjvor. review 
ditlerences between initial case reserves and llw ultimate 
payments made try insurers

Insurers continually review and update llieir caso 
reserves as bettor information becomes available In addi 
tion lo the individual case reserves, insurers havo "bulk" 
reserves lor llio exjxxtod development ol open claims 
and lor claims llial have been incurred txit have not yel 
been roporlod. known as incurred but not refiorled, or 
IBNR Ttwse "bulk" reserves are not included in (lus 
analysis

findings on reserving practices include Ihe following

• In ihe aggregate, Sludy Pari 2 (doserl claim sample) 
claims were initially under rese. ved try 26 percenl 
About 61 percenl o( Ihe claims wore over reserved by a 
total ot more lhan $169 million (Ol these claims, about 
hall were closod without payment) For some claims (11 
percenl). the initial case reserves exactly equaled llw 
ultimate insurance loss T ho remaining 28 percenl ol 
claims were under reserved by a total ol more llran 
$33 3 million

Adequacy of Initial Reserves
Study Part 2 -Closed Claim Sample

Rooorvo >Loso 
Reserve -  Loss 
Reserve < Loss 

Total

%  o t C laim *

CQ7%
11.4
279

1000%

In itia l R e s e r v e  m in u s  
U ltim a te  tn a u r a n c a  L o aa

$16,995,908
0

(33.332.063)
$(16,336,675)



III. Tort Reform Opinion Survey
In addition lo llw* analysis outlined in Section II, llxi slixfy 
also colioclod llio opinions ol thopartxjfiating daims 
jxolossxxuils on llw effects ol lort rolonns onuctod in 
niconl ytiuis

A. Scope of Survey and 
Methodology
Tlw opinion survey covorod 24 slates Ihal onacted some 
form ol lor I law cfiango Each par liapanl was given a 
dcscnplion of tlw relevant lorl reforms enacted m Ifw 
stale Ttw participant was then asked lo indicate sopa 
ratofy lor oadi slalulory provision wtwlher Ihe fxuvisxxi 
would affect tho claim and. il so. to estimate llw dollar 
eflocl within a broad range

B. Objectives and Limitations
A full understanding of llw conclusions arxl Ixnitatxxis ol 
llw opinion survey requires a roading ol Chapter V ol llw 
underlying sludy Brwlly llw objective of llw opinion sur 
voy was lo determine the relative ellect and directKXi ol 
Ihe stales’ lorl law changes on bodily injury indemnity 
losses and allocated loss adjustment exjwnses Tlw 
study analyzed Ihe percentage ol claims estimated lo bo 
affected by each lort reform .n each stale arxl llx) osti 
mated dollar eflocl on individual affected claims

Nnultompl was made lo quantity a precise dollar impact 
ol oach rekxm Tho primary reasons kx this urn llw lack 
ol statistical rreditxlity caused liy llxi small numlxx ol 
darns h i  most stales, llw variation in results that could txi 
caused l>y llxi presence or absence ol a low laigo clauns 
in a slate, and llxi subjective nature ol llx; jixlqnxints 
rrxjuostod xi llw survey forms Tlx) rxily overall ojxnxxis 
quoted in llxi slixfy alxiul Ifw effect <xi lolal Ixxfily injtx y 
indorrwwty losses am lor a lew slates and lort reforms with 
a roasonaljly credit Jo number ol claims offoclod

Becausool Ifw erxxrtxxjs vanalwns in llxi tort rekxm 
laws enacted in llxi different stales, the of xuk xi survey 
does rx>l permit crxjnlrywide (ferxirali/alxxis In additxxi, 
in most ol tlw states surveyed, llxi data is limited arxj is 
rxjt credible lor drawing precise conclusions

Ncxwllxiless, particularly wtxm viewed hi confunction 
with llw findings Irom llxi Claim Ev.iluahon PrOfOCt, this 
opinion sur voy fxovides valualJo it isxjhls 11 w sur voy rep­
resents llw first quantitative measure ol llw fwrcontago of 
claims likely lo tx» affected by llxi recent lorl rekxm legis- 
latwn Moreover, llx? term "lorl reform’’ fias lakon on 
generic moaning and has como lo cover an extraordinary 
varwly ol action:; This survey and its predecessor can 
Iwlp distinguish reforms likely lo fuivn a fxiwerlul elfoct 
Irom those likely lo have lil lie effect f inally ditfereril lort 
reforms affect different sectors ol llxi claims urwerso.
This survey Iwlps delineate llxise different elfecls

Slixlws of this nature si wuld help deepen awareness Ihal 
no simple mathematical formula can calculate Ifw pro 
speclrve cost imf Jications ol lorl law changes

C. Findings
In llxi aggregate; tlw slixfy pnrtiap&nttj estimated Ihal 
rxiarfy l&% ol llw claims sludxxl would have Ixren 
atfuclrxi by llxi enaclixJ lorl rekxmu Monxivor, kx each 
category of tort relorm joint nrxi sevornl lialxlity collateral 
sourco ruk), aixl nlfxirs -al least sonw slalos onaclod a 
variant that wrxikl have had a meaningful elfoct in a sub 
stanliol rxjrnber of coses for oxampki. in seven of llxi 
slulos Uial amended llw collalural sourco rulo, 20 fxxcenl 
rx more of llw largo claims sludxxl wtxAJ have txxin 
alluded Furllwrmore. wtxlo Ifw study docs not rjuanlily 
tho cost reductions associated with oach Irxl reform, llxi 
participants’ responses suggest Ihal in claims Ihal wixikl 
havo boon affected, llw potonlial cost reduction ollsn 
would havo been substantial

These findings, coufJod with an analysis ol llx; percent 
ages ol claims affected, carry several indications fust. 
Ifw sludy rc ikxces llx; kixlmg ol Ifw 1987 Claim Evalua■ 
tion Project that many ol llw legislative actions falling 
urxlor llw category ol lorl rekxm were heavily oncom 
bored by oxceptxxis arxl qualifwalxxis Wflalevor their 
public policy nxxits, those exceptions arxj gualifcalxxis 
Iwxl ifw cost effects ol Ihe reforms Second, while cor lain 
classes ol lorl rekxm can inlkwnco itxlomnily levels 
across a broad spectrum ol claims, otfwrs may have a
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jiowertiil effect in a limited range ol casus Certain lorl 
rokxms may Hay an inrxgrxlicant rc>U» in Ukj typical wnull 
claimsituation lot o*amj>to, nxxlificalKXtsol jowl arxl 
sovoral liatxlity roslrx:tKxis rxi jxjixtivo damages, and coil 
ings oo non ecrxxxixc damages I towovof, II xiso samo 
rokxms may havo greater kxco m llx; larger claims, wlxiro 
cost prodictaljilityisaspecial problem kx insurers

Tho ofwwou sni voy indicator Ihal llxi enacted trxl rokxms 
generally would havo liad a yroalor ollec! on largo claims 
(Study Pail I) lhan on small claims Thai di&panly was 
loss pronourxxxl in cotxxxdxxi wilh rokxms airrxxJ al 
modilyiixj thocollatoralsourcerulo llx?survey K hiikI 
llial dmnges in Itx? collateral sourco rulo producod llx? 
Ixoadosl etlecl in llio largest number ol slates 1 hi:; l.rxl 
mg does noi xnply Ihal modilicalions ol llx* collateral 
sourco rule art? inhoronlly llx* most powerful lort rokxrn 
tool kx reducing mderrxxly cosls I hr? survey did no! 
address which hyjxXIxrtical lorl rokxms engirt havo pro 
duced tlx? groalest cost reductions

An xx h j llxi lank? daims. Itx I rok • is h i llx? area ol |ornt 
and several lialxlity had fxiwor lul odochi in Iwo Males Ihal 
ropoalod tlx? rkx:lritxt rxitrighl In llxxx? Iwo slates, Cok? 
rado arxj Wyixiiiixj participants kxnxl Ihal over 1!>% ol all 
Study Pari I damiswrxrld havo boon atloclixl

In most mslancos. llx? ca(>s rxi rxxi ocorxxiwc damagos 
urxl restrictions <xi purxtivo dnmagus, as enacted, wrxjki 
havo affected relatively lower cases, alllxxxjh in some 
individual cases llx? dollar olfcds apfxraiod fxriontrally 
large

Tlx? Imdings about limilaltons lo (xinilrvo damages illus 
Irate wliy uggrr>galo dala rxi tlx? fxircentayo ol claims 
inHoerxxKl by a given Irxl rolorm can undeislalo tlx? 
effoct ol llx? rekxm Tlx? participants estimated that tlx? 
onactod fxirutrvo damage provisxxis w<?uld bavo alloclod 
rxily a small sliver ol llx? total daims sludxxl In llx? largo 
daim samplo (Stixly Pari I) (or the two slates reporlirxj 
llx? groalosl oflocls, Iowa arxl Montana, respondents osli 
muted Ihal urxkx 10% ol all claims would havo boon 
adoctod However, claimants soughl pomtivo damages in 
10% ol llx? Sludy Pari 1 closed claims So Iho projected 
effocls ol llx? roconl legislation appear lar rrxxo impros 
srvo In slxxt, in tlx? stalos Ihal enacted strong laws on 
punitive damagos, llx? opinion survey linds powerful 
effects anxx?g llx? small, but imporlanl, minority ol daims 
wtvoro pumtivo damages are an issue.
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IV. Additional Study Specifications

A. Participating Insurer Groups
Listed tiekjw ora Hie 24 insurar groups wlioso submis­
sions make up ttio data base underlying this study

Aetna Lile A Casualty
American International Group, Inc
Ct ml >b Group ol Insurance Comj>anios
CIGNA f’rof>er I y and Casual! y Conipanios
CNA Insurance Companies
Continental Insurance
Crum & Forsler Insurance Companies
Firornan's Fund Insurance Companies
General Accidenl Insurance Company ol America
Great American Insurance Company
Tlie Har(ford Insurance Group
Home Insurance Company
Imperial Casually and Indemnity Company

llio Kemper National Profiotty arxl Casually Compamos 
I iberly Mutual Insurance Company 
Lincoln National Coronation 
Nalionwido Insurance Companies 

(including Wausau Insurance Compamos)
Tlx* Reliance Insuiunce Compamos
Royal Insurance US A
Si Paul Compamos
Slalo Farm Insurance Companies
The Travelers Insuranco Company lix;
United Stales Fidelity A Guaranty Company 
Zurich American Insurance Group

B. States Surveyed
Listed below are llx: 27 slates surveyed in Hus study Dur 
mg 1986,24 ol llx* stales enacted some nxxJilicalion lo 
I heir lorl laws affecting llx; sultlements ol cornmorcial Iia 
blily claims ollx;i lhan medical malpractice Throe slates 
-Kansas, Massachusetts, and South Dakota-were 
sur veyed lo balance tlx? goognphx; mix ol stales

Alaska k>wa NowYbrV
Calilorma Kansas Ohio
Colorado Louisiana Oklahoma
Connecticut Maiylarxt South Car:«na
fkxidu Massachusetts South Dee-cta
Goorgia Micfxgan Utah
I lawon Mmnosota Waslwngtcr
Illinois Montana West Vrr r̂xa
Indiana Now Hampshire Wyommg

C. Unes of Business Included
Tlw sludy included all direct busness. including, bet "C* 
limited to, monolinc, package, nabcnal accounts, arc 
surplus linos written by Ihe 24 partopahng insurers 
Umbrolla and excess policies were excluded Thebcor* 
injury liability portions ot tho toMowng imes ot insurance 
were examined prunxsosA)pOf3J©ns(eg.OL&T. MA*_ 
BusmessownersL (>roducl liabiity and commcraal 
automobile
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ANALYSIS:
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the present system and the actual impact of tort reform measures adopted. It 
would review actual impact on this legislation on insurance rates.
Section 21 also provides for a study of insurance finances to evaluate the cost 
justification of insurance rates for fault based on personal injury, death or 
property damage awards, settlements and court decisions. This requires 
considerable actuarial, economic, and legal evaluation which the Division of 
Insurance is not capable of providing. Initial design will result in increased 
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See attached

Prepaitdby: Joan Brown. Administrative Officer  p w * • 465-259?_____

Division: Insurance  .---------------- D a te:-

Approved by C o m m iss io n er: L a r r y --M e r c u l i e f f \ ------10 ^ ' '  . D ate : .
Agency: Department of Commerce & Economic Development

Distribution (by p re p a re r) :
Legislative Finance 
legislative Sponsor 
Requestor
Office o f M anagem ent and Budget i 2
Impacted A gcncyfka) P 1*0 --------  ------
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A N A L Y S IS :

Section 12 requires un analysis of medical malpractice rate changes occurring as 
a result of court decisions in the state involving personal injury or death. This 
requires a review that present staff lacks the needed expertise to conduct. Wo 
estimate that such u review could he conducted hy an independent actuarial 
firm. This review is structured as ongoing, hence, wo have estimated $110,000 
per year for this work. The depth of review would be subject to negotiation and 
design.
Section 14 requires un extensive review with a report due hy February 1992. 
The report would review closed insurance claims to determine the impact of the 
legal system on increased insurance rates or coverage decreases in crisis lines 
which are not defined. It would further evaluate how victims are faring under 
the present system and the actual impact of tort reform measures adopted. It 
would review actual impact on this legislation on insurance rntes.
Section 14 also provides for a study of insurance finances to evaluate the cost 
justification of insurance rates for fault based on personal injury, death or 
property damage awards, settlements and court decisions. This requires 
considerable actuarial, economic, and legal evaluation which the Division of 
Insurance is not capable of providing. Initial design will result in increased 
expense in the first year. These figures are estimates that can only be refined 
through a proposal from persons capable of conducting such a study.

6356D-2/3690c
Page 2 of 2



Ketchikan General Hospital
3100 TO N G A SS  AVE. 
K E TC H IK A N , A LA S K A  99901
PHONE 907 225-5171 
F A X  907 225-2173

TO:

RE:

DAT!

FROM:

March 16, 1990
R e p r e s e n t a t i v e  Gruenhcrg 
Chairman House J u d i c i a r y  Committee
Govern ing Hoard - Ke tch ikan  General H o s p i t a l
TORT REFORM - House B i l l  166

The Governing Board o f  Ke tch ikan  Genera l  H o s p i t a l  s t r o n g l y  
s u ppo r t s  HB 166.
We have rev iewed documents from Medica l I n su r a n c e  Exchange o f  
C a l i f o r n i a ,  which i n d i c a t e s  t h a t  m ean ing fu l  t o r t  re fo rm  
exp re s s ed  by C a l i f o r n i a ' s  Medica l I n j u r y  Compensat ion Reform Act 
has moderated r a t e  i n c r e a s e s  in  A la ska .  The t o r t  re fo rms which 
have modera ted m a l p r a c t i c e  c la im s  a r e  MICRA's changes  to  the  
c o l l a t e r a l  sou rce  r u l e ,  l im i t s  on non-economic damages, p e r i o d i c  
payments o f  awards,  and l im i t s  on a t t o r n e y s '  c o n t in g e n cy  f e e s .
The Governing Board o f  Ke tch ikan  Genera l  H o s p i t a l  goes on r e co rd  
s u p p o r t in g  HB 166
Edward Mahn, Chairman 
Maxine Robe r tson ,  Vice Cha i r  
Judge Henry Keene, S e c r e t a r y  
W al te r  Shuham 
E th e l b e l l e  Kondzela 
Roger Stone

KCH



KETGfllKAN MEBIGAL S0 GIETY

3 1 0 0  TONGASS AVENUE - KE TC HIK AN. ALASKA 99901

DATE: M arch 16, 1990

TO: R e p r e s e n t a t i v e  Gruenberg 
Ch a ir man House Judiciary Committee

F R O M : Philip Zeidner, M. D. , Vice Chairman, Ketchik an  
Medical S o c i e t y

RE: TORT R EFORM - HB 166

I appreciate the o p p o r t u n i t y  to have given testimony s upporting 
passage of HB166. E n c l o s e d  is a copy of MIEC's letter to Alaska  
physicians dated May  10, 1989. MIEC's loss ratio c l e a r l y  
indicates a large d i f f e r e n t i a l  between Alaska claims frequency 
and size of award c o m p a r e d  to their overall loss ratio for 
policy holders in d i f f e r e n t  states. It is MIEC's opinion, as 
expressed in p a r a g r a p h  two, page two, that C a l i f o r n i a ' s  Medical 
Injury Compensat ion R e f o r m  Act has been a factor in m o d e r a t i n g  
rate increases for Cal ifo r n i a .  "The tort reforms w h i c h  have 
moderated m a l p r a c t i c e  c l a i m s  are MICRA's changes to the 
collateral source rule, limits on non-economic damages, periodic 
payment of awards, and limits on attorneys' c o n t i n g e n c y  fees".

I strongly urge the c o m m i t t e e  to recognize that part of the high 
cost of medical l i a b i l i t y  insurance in the State of A l a s k a  is 
due to our current tort system. Meaningful tort r e f o r m  has been 
shewn to have m i t i g a t e d  insurance rates for p h y s i c i a n s  in 
California.



«  | ¥ r i p  Medical Insurance Exchange of CaliforniaJVLLfciV/ Medical Underwriters of California

May 10,1989

MEMORANDUM TO ALASKA POLICYHOLDERS REGARDING RENEWAL RATES

(Policy Year August 1, 1989 to July 31, 1990)

This is to inform you that effective August 1,1989, MTECs basic rates for Alaska will be 
increased 11,7%. MIEC's recent loss experience in Alaska show» a continuing increase 
in the frequency and severity of claims, to the point where Alaska’s claims now average 
almost twice the size, and about 35% greater frequency than for the company as a 
whole. Attached are graphs which compare Alaska’s and MIECs overall claims 
frequencies, severities and loss ratios for two recent five-year blocks of time.

In addition to this increase in basic rates, those doctors insured less than five yean also 
will receive the step rate increases which occur as cl alms-made discounts diminish each 
year until the fifth, when the mature cl aims-made rate is attained Some step-rate 
increases, and the 11.7% basic rate increase, win be modified by the following company- 
wide specialty classification changes:

ai Cardiologists who do not perform catheterization or angioplasty by a 13%
reduction. Rates of cardiologists who do perform these procedures will increase 
by 30.4%, in addition to the 11.7% basic rate increase. Cardiologists who 
conduct invasive procedures have incurred 90% of claims com of all cardiologists 
MIEC insures. Over six years of combined claims experience, cardiology losses 
have been 39% higher than those of all non-surgical specialties. MIEC continues 
loss-prevention activities with this specialty through riaimt analysis, on-site visits, 
and office consultations.

■ Family and general practitioners who do no surgery will receive a 10% rate
reduction; those who do limited surgery and assist, a 143% reduction; and those 
who do surgery but no obstetric*, a 30.6% reduction.

■ Physical medicine and rehabilitation specialist* will receive a 10% rate reduction.
■ Industrial medicine specialists will receive a 30.6% rate reduction.

The changes in dassi.fication result from MTECs continuing analysis of loss patterns 
among specialties and MIECi long-standing policy to adjust premiums to the relative 
losses of various specialties.

m o  C U rtm o n t A Y «./O aJ*od , CA M I1 S -1 U 4 /4 1 8  42M 4 1 1 , O u tild *  C A  800 t r j - i M  fT U  840-31I-M W . * C t  tTW



• ; f EB-13-'90 THU 17:EW ID ifO IC P L  UNDERWRITERS TEL hO 1413-634-4634 iw  r s  n w

Wc are pleased to announce that because of reduced reinsurance costs, MIEC is able to 
lower the charges for limits of liability in excess of SI,000,000/53,000,000 in many 
classifications. 1/ you arc interested in obtaining a quotation for either the 
$2,000,000/54,000,000 or $5,000,000/55,000,000 limits options, please call M IECs 
Underwriting Department.

MIEC has been insuring Alaska physicians since 1978, and is Alaska’s only doctor- 
owned, medical society-sponsored carrier. Physician ownership means physician 
direction of policy, physician peer review, active loss prevention, policy control over 
claims and underwriting, equitable treatm ent of policyholders, proper investigation, and 
vigorous, steadfast defense of claims through knowledge and experience in medical 
professional liability. MIEC is ra ted  A+ by AJVl. Best Company, the insurance industry 
rating service.

%
M IEC supports Alaska State M edical Association's ongoing efforts to achieve more 
meaningful tort reform. California’s Medical Injury Compensation Reform Art 
(MICRA), combined with M IE C s loss prevention activities, have moderated rate 
increases there. The tort reforms which have m oderated malpractice daims are 
MICRA’s changes to the collateral source rule, limits on noneconomic damages, periodic 
payments of awards, and limits on attorneys’ contingency fees.

U pon approval of the new rates by the Alaska Insurance Division, premium invoices for 
renewal will be sent to policyholders in late June. If you have questions about these 
changes or wish to change your coverage limits or dassification, please contact M IECs 
Underwriting Department.

Sincerely,

Board of Governors, Medical Insurance Exchange of California 
Board of Directors, Medical Underwriters of California
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FINANCIAL 
ASSOCIATES, INC

AN< HORACE. AIASKA O fH f f
7 IH M M RIf I •  S l l l f l  III)
AN) 11) IKA) .1, AIASKA W i l l
'H l7 ;/ l i  l 'W |»  WI 11 UN A IASKA BOO 47H I ' ) / I

M arch 22. 1990

A IIA N TA

R e p r e s e n t a t i v e  Peter Goll 
A l a s k a  S tate Legis l a t u r e  
P.O. B o x  V (MS 3100) 
Juneau. A l a s k a  99811

IIO SIO N

RE: H B  166
V E R S I O N  6-0628A

HB 166
CS L & C  V E R S I O N  6-0628D

CARMEL

Cl IICACO D e a r  R e p r e s e n t a t i v e  Goll

I a p p r e c i a t e  the opportunity in tes tif y i n g  to y o u r  
c o m m i t t e e  d u r i n g  the past w e e k  in regards to the a b o v e  bill 
a n d  its a m e n d e d  versions. I have some r e c o m m e n d e d  c h a n g e s  
on c e r t a i n  p o r t i o n s  of the bill. I b e l i e v e  t h a t  v e r s i o n  
C - 0 6 2 8 A  is t h e  b e t t e r  version.

COLUMBIA

COLUMBUS

DENVER

In a d d i t i o n  to the language, we have s t ated  the 
r e c o m m e n d a t i o n s  and reasons. Accordingly, the f o l l o w i n g  is 
in order:

DETROIT

HAWAII

C O M M E N T S  O F  THE N A T I O N A L  STRUCT U R E D  S E T T L E M E N T  
T R A D E  ASSOCI A T I O N  OF HB 166 D RAFT 6 0 6 2 8 AKANSAS CITY

T h e  s e c t i o n  numbers below correspond to t h e  s e c t i o n  
n u m b e r s  of t h e  p r o p o s e d  bill:

MILL VALLEY

ORLANDO S E C T I O N  1 (G1 A D D I T I O N  S t a t e m e n t  of p u r p o s e

R e c o m m e n d a t i o n . The legislative finds s h o u l d  be 
expanded. For example, the legislature s h o u l d  f i n d  t h a t  
the c o m p e n s a t i o n  to victims should be p a i d  a t  t h e  t i m e  
f uture d a m a g e s  accrue in order to r e d u c e  the b u r d e n  on 
p u b l i c  a s s i s t a n c e  p r o grams caused by the d i s s i p a t i o n  of 
l u m p - s u m  awards. As a further example, the l e g i s l a t u r e  
sh o u l d  find t h a t  the United States Internal R e v e n u e  Code 
and t h e  S t a t e  of A laska allows the p l a i n t i f f  t o  e x c l u d e  
from i n come the entire amount of future p e r i o d i c  p a y m e n t s  
so t h a t  t h e  a mount recovered can h a v e  g r e a t e r  r e c o v e r y  
effect, a n d  the cost to make such p a y m e n t s  b e  r e d u c e d  
th r o u g h  p e r i o d i c  payments, pa rticularly t h o s e  u t i l i z i n g  
Q u a l i f i e d  fund ing assets.

PH ILADEim iA

PHOENIX

PITTSBURGH

RICHMOND

SAN DIEGO



R e p r e s e n t a t i v e  Goll
M a r c h  22, 1990
P a g e  2

R e a s o n s . The pro posed legislative f i n ding s are  
directed to the relief of d e fendan t's costs and 
obligations. The additional findings will e n h a n c e  the 
constitutionality of the legislation. C o n s t i t u t i o n a l  
attacks on periodic payment legislation often focus on 
the equal protection clause of the Constitution. In 
examining legislative cla ssi f i c a t i o n s  for equal 
protection purposes, courts ask w h ethe r those 
classifications are r easonable and have a fair and 
substantial relation to the object of the legislation. 
For those legislators and courts that wish to see 
greater benefits articulated in order  to j u s tify the 
restriction on recoveries of future d a mages to p e r i o d i c  
payments, the enumeration of the additiona l findings 
will increase the likelihood of a finding of 
constitution a1i t y .

II

SECTION 8. AS 09.17.040(D) Changed to read as follows:

In an action to recover future d a m age s the t rier of 
fact at the request of any party, enter ju dgment o r d e r i n g  
that amounts be paid to the m a x i m u m  extend feasible by 
p eriodic payments, rather than by a lump sum payment. If a 
portion of the judgment awar ded is owed to an a t t o r n e y 
under a contingent fee agreement, that p o r t ion of the 
judgment shall be reduced to present v a l u e  and paid in a 
lump sum.

A. Reasons For due p r o c e s s  reasons, the s e ction is 
elective by either the defend ant or plaintiff. If t h e  
plaintiff elects to util ize the request, t h e n  the 
defendant can defeat the request u nless t h e  p l a i n t i f f 
shows that future damages will be awarded. The 
defendant can elect to u t i l i z e  the s e ction with a 
showing that funding for the p e r i o d i c  p a y m e n t s  c a n  be 
provided.

B. Reasons
These changes will achieve the intent of the 
legislature, to allow due process by all p a rties a n d  
allow Judges and Juries to hear  evi dence and types of 
offers for settlement that is now lacking under the 
current process. It will expedite the settle m e n t  of 
cases, help reduce the court backlog, r e d u c e  legal 
costs, and allow a greater p e r c e n t a g e  of the total 
recovery to injured parties.

ALASKA/ANCHORAGE O ff ICC: 738 M STREET • SUITE 100 • ANCHORAGE. AIASKA ‘WS0I 
907-276-I973 • WITHIN AIASKA: 000-478 I97J

OTTICES: ANCHORACE • ATLANTA • BALTIMORE • BUTTE • COLUMBIA • DENVER • DETROIT
KANSAS c m  ♦ ORLANDO • PHILADELPHIA • PHOENIX • PITTSBURGH • RICHMOND • SAN DlECO • ST LOUIS



R e p r e s e n t a t i v e  Goll
M a r c h  22, 1990
P a g e  3

C. Reasons
For taxation purposes, both p a r t i e s  have equal a c c e s s  
to request the trier of fact to order future p a y m e n t s  
on a favorable tax basis u n d e r  S e c t i o n  104(A)(2), 
attached Exhibit "A".

Ill

S ECTION 9 AS 09.17.040 (f) C h a n g e d  to r e a d  as follows:

A judgment ordering paymen t of future d a m a g e s  by 
p e r i o d i c  payment shall specify the recipient, the d o l l a r  
amount of the payments, including any fixed i n c r eases in 
future payments for anti cipated inflation, the interval 
b e twe en payments, and the number of p a y m e n t s  o r  the p e r i o d  
of time over which payments shall be made. P a y m e n t s  may be 
mo d i f i e d  only in the event of the d e a t h  of the j u d g m e n t  
creditor, in which case payme nts may n o t  be r e d u c e d  or 
terminated, but shall be paid to p e r s o n s  to w h o m  the 
judgment creditor owed a duty of support, as p r o v i d e d  by 
law, immediately before death. In the e v e n t  the j u d g m e n t  
c r e d i t o r  owed no duty of support to d e p e n d e n t s  at the time 
of the judgment creditor's death, the m o n e y  r e m a i n i n g  shall 
be distributed in accordance w i t h  a w i l l  of the d e c e a s e d  
judgment creditor accepted into p r o b a t e  or u n d e r  the 
intestate laws of the state if the d e c e a s e d  h a d  no will.

R e c o m m e n d a t i o n . The inflation i n d exi ng c o n c e p t  s hou ld 
be replaced by a stated p e r c e n t a g e  to be f i x e d  by the 
trier of fault.

A. R e a s o n s . First, the inflation index w i l l  
fluctuate with economic conditions. A n n u i t y  
underwriters are accustomed to a f i x e d  index, the 
effect of which can be c a l c u l a t e d  w i t h  c e r t a i n t y  when 
the annuity is issued. T h e r e  m a y  be li ttle or no 
market available to Casualty Insurers, Plaintiffs, and 
Self-Insured Defendants for the t y p e  of a n n u i t y  needed 
to fund a judgment that is a d j u s t e d  by an u n k n o w n  
factor.

B. R e a s o n s . Section 130(c)(2)(A) of the Internal  
Revenue Code of 1986, as amended, r e q u i r e s  t h a t  
periodic payments be fixed and d e t e r m i n a b l e  in order 
for an assignee to enjoy the e x c l u s i o n  d e s c r i b e d  in 
that section. Payments that i n c r e a s e  by a stated 
percentage are fixed and d e t e r m i n a b l e  w h i l e  p a y ments  
that increase by an index are not. Thus, the court

tu

ALASKA/ANCHORAGE O ff lC I; 7)8 H STRUT • SUITE ICO • ANCHORAGE AIASKA W 0 I  
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O fflCES : ANCHORAGE • ATLANTA • BALTIMORE • BUTTE • COLUMBIA • DENVER • OITROiT
KANSAS c m  • ORLANDO • PHILADELPHIA • PHOENIX • PITTSBURGH • RICHMOND • SAN DIEGO • ST LOUIS



R e p r e s e n t a t i v e  Go l l
M a r c h  22, 1990
P a g e  4

should be allowed to make a d j u s t m e n t s  o n l y  by a s t ated  
percentage, to be determ i n e d  based upon the facts of 
each case.

C. See attached Section 104.A . 2 IRS Code. E x h i b i t

I would appreciate your c o n s i d e r i n g  these r e c o m m e n d a t i o n s  
in the output of your final bill. I w o u l d  be a v a i l a b l e  for 
any questions you might have r e g a r d i n g  these 
recommendations, either perso n a l l y  or by committee.

"A"

E
alaska/a m :moragi o m r i :n a  m s u u it •sum  too • a scm o ra cl  alasaa w o i 
90M 7M V 71* WITHIN ALASKA 8COA75-I97J ___________________________________
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C om pensation for injuries o r sickness

(n) In general.— Except in the  ease o f am ounts 
a ttr ib u tab le  to (and no t in excess of) deductions 
allowed under section 213 (re lating  to medical, etc., 
expenses) fo r any p rio r taxable year, g ro ss  income 
docs not include—

(1) am ounts received under w orkm en's com ­
pensation acts as com pensation for personal in ju­
ries o r  sickness;

(2) the am ount o f  an y  dam ages received 
(w hether by su it o r ag reem en t and w h e th e r as 
lum p sum s o r as periodic paym ents) on accoun t o f 
personal injuries o r sickn ess;— -----------------------------

(3) am ounts received th rough accident o r  
hea lth  insurance fo r personal injuries o r sickhess 
(o ther than  am ounts received by an em ployee, to  
th e  ex ten t such am ounts (A) a re  a ttr ib u tab le  to  
contributions by th e  em ployer which w ere  n o t 
includible in the g ross income o f  the em ployee, o r
(B) a re  paid by the employer);

(4) am ounts received as  a pension, annuity , o r  
sim ilar allowance fo r  personal injuries o r  sickness 
resu ltin g  from  active service in the  arm ed forces 
o f  any country o r  in the Coast and Geodetic 
S urvey  or the Public H ealth  Service, o r  a s  a
disability annuity  payable under the ; o f
section 808 of the Foreign Service Act o f 1980; 
and

(5) am ounts received by an  individual a s  d is ­
ability  income a ttribu tab le  to  injuries incurred  as  
a  d irect re su lt of a violent a ttack  which the S ecre­
ta ry  o f S ta te  determ ines to  be a te rro ris t a ttac k  
and  which occurred while such individual w as an 
em ployee o f  the United S ta te s  engaged in the 

crform ancc o f  his official duties ou tside the 
S ta tes.

p c rio rn
Unit4?d

For p u rp o se! n f p a ra g i.ip li MJ, in the c.i-.e ul an 
individual who is, o r  h as  hoeii, an employee within 
the  m eaning  o f section  -101(c)(1) (relating In self un 
ployed individuals), con tribu tions made on behalf of 
such  individual while he w as such an employee to a 
t r u s t  described in section  -101(a) which is exempt 
from  Lax u n d e r section  501(a), or under a plan 
described  in section  403(a), shall, to the extent al 
lowed as deductions u n d e r section 401, he treated ai 
con tribu tions by the  em ployer which w ere not in 
cludiblc in th e  g lo ss  income of the employe*

(b ) T e rm in a tio n  o f  ap p lica tio n  of subsection 
(a )(4 )  in c e r ta in  ca ses .—

(1) In  g e n e ra l.—S ubsection  (a)(4) shall not ap­
p ly  in the  case  o f  a n y  individual who is not 
described  in p a ra g ra p h  (2).

(2) In d iv id u a ls  to  w hom  subsection  (a id )  
c o n t in u e s  to  n pp ly .— A n individual is described in 
th is  p a ra g ra p h  if—

(A) on o r  be fo re  S ep tem ber 24, 1975, he was 
en titled  to  receive an y  am ount described in sub­
section  (a)(4),

(B ) on S ep tem b er 24, 1975, he was a  member 
o f  any  o rg an iza tio n  (or reserve component 
thereof) re fe rre d  to  in subsection (a)(4) o r under 
a  binding w ritte n  com m itm ent to become such a 
m em ber, ;

(C ) he receives an  am ount described in sub- j 
section  (a)(4) by rea so n  o f a combat-rclatcd 
in jury , o r

(D ) on application  the re fo r, he would be enti­
tled  to  receive d isab ility  com pensation from the 
V e te ra n s ’ A dm in is tra tion .
(3 ) S p ec ia l ru le s  f o r  co m bat-rc la tcd  injuries. 

— F o r  p u rp o ses  o f  th is subsection , the te rm  "com­
b a t-re la te d  in ju ry "  m eans personal injury o r  sick­
n e s s —

(A ) w hich is in c u rred —
(i) a s  a  d irec t r e s u lt  o f arm ed conflict 
( il)  w hile en g a g ed  in cx trah arard o u s ser­

vice, o r
( iii)  un d er conditions sim ulating  w ar; oi

(B ) which is caused  by an  instrum entality  of 
w ar.

In th e  case  o f  an  individual who is not described 
in su b p a ra g ra p h  (A) o r  (B) o f  paragraph  (2). ex­
c e p t a s  provided in p a ra g ra p h  (4), the only 
am o u n ts  tak en  into ac co u n t under subsection
(a)(4) sha ll be th e  am o u n ts  which he receives by 
reaso n  o f a  com bat-re la lcd  injury.

(4 )  A m o u n t exc luded  to  he no t less th a n  vet­
erans*  d isa b ility  c o m p e n sa tio n .— In the case of

/

*

il
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M|  *) |  (M l t lf l l#  l* t'(M (L u)fl I t  ̂ M lf I l i l t  III I I "  •mil l u l l ' l l  III * i l l  III/  ll)
%.it <tlij«» (0  ( jiiK 'rtJifif lulivrc (|)J l l ill «? A lit n l'lifJlK Jiu  
mu*»f /fu r Apnl 1919. ami !*/«iu iIn »hi* ul l !•»-*/iiH im rn l «if l l i i i
AH ( Scf«t J. IVIJJ ('Ml lu Ifu nU H l if'/ i If./ fir.Xc*\J* nf luth 
uh liiJ ium i arc nOl commiiicii ai of lf>/ dal*- of iftc cnJiimcni i f  ll<n An 
lUfX i. I9MJ.”

l o r  cfTrctive d iir*  o l  f-iftlirr im rnU fm nt. iu  (Inr %t<hon by I'ut/1. 
91- } i l  >1111 rrtprd  lo ip f l i t ib i li ij  lo  ob lie iu on t m o rJ  ii’u f  IV crm U r  
J  I, ISC . IH M<IKW 910(d) of Pub L  S M I !

r .ft t f lln  fill * of IVSO Ammdmini. Pub I. 94-*95. 5(f). prondrd
llm  ih< amendment bjr Pub L  94-595 •Hall la ic  c flr ti i t  if  included in 
ihe amendment! mide by leeiion 1102 of Pub L  94-499

tffed lx  Due. Pub.L 94-499, { 1104. it  amended) by Pub.L 
97-I4J, J 221(c)(7). prcuidnl ihil, eaccpt at olhentite provided In 
icelion IICM(iKJ) ihroujh (oXri of Pub I. 94-199. Ihit tediort thill 
apply lo oblifationi Itiued iflrr A *̂- 71. 19)9.   ^

104.

I- oi |iui'|io.ii'i of pai'Ugi .i|ill (.)I, i i i  tlie C.iso of ,m 
iniliviilu.il ivlui i •, <>i hits Ikmmi. an employee within 
the  meaning o f  section 101(c)(1) (relating to vll-cm 
ployed individuals), con tr ibu tion s made on behalf of 
sucli individual while he w a s  such an employee to a 
t r u s t  described in sec tion  401(a) which is exempt 
from  tax under sect ion 501(a), or under a plan 
descr ibed in section 403(a), shall, to the ex ten t al 
lowed a s  deductions u n d e r  section 404, be trea ted  as 
contr ibu tions by the  em p loye r  which were not in­
cludible in Die g ro s s  income of the employee.

(b ) T e rm in a tio n  o f  a p p lica tio n  o f  subsection 
(a)(4 ) In ce rta in  cases.—

Com pensation fo r  in juries or sickness

(n) In  general.—Except in the case of am oun ts 
a ttr ib u tab le  to  (and n o t in excess of) deductions 
allow ed under section I 13 (relating  to  medical, etc., 
expenses) fo r any prior taxab le  year, g ro ss  income 
does no t include—

(1) am ounts received under w orkm en's com ­
pensation  acts as com pensation for personal in ju ­
ries o r  sickness;

(2) the  am ount o f an y  dam ages received 
(w hether by  su it or ag reem en t and w hether as 
lum p sum s o r as periodic paym ents) on account of 
personal injuries or sk k n c s s f ---------------------------------

(3) am ounts received th rough  accident o r 
health  insurance for personal injuries o r sickliess 
(o ther than  am ounts received by an em ployee, to 
the e x te n t such am ounts (A) a rc  a ttr ib u tab le  to 
con tribu tions by the em ployer which w ere n o t 
includible in the  gross income o f  the em ployee, o r
(B) a re  paid by the employer);

(4) am ounts received a s  a  pension, annuity , o r  
sim ilar allow ance fo r personal injuries o r  sickness 
re su ltin g  from  active service in the arm ed fo rces 
o f  an y  country  or in the  C oast and Geodetic 
S urvey  o r the  Public H ealth  Service, o r a s  a 
disability  annu ity  payable under th " ; ‘ : of
section 808 o f  the Foreign Service A ct o f 1980; 
and

(5) am oun ts received by an individual a s  d is ­
ab ility  income attribu tab le to injuries incurred as 
a  d irec t re su lt o f  a  violent a ttac k  which the S ecre­
ta ry  o f  S ta te  determ ines to  be a te rro ris t a tta c k  
and  which occurred while such individual w as an 
em ployee o f the United S ta te s  engaged in the 
p erfo rm an ce  o f his official duties outside th e  
U nited S ta te s .
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(1) In  g en e ra l.—S ubsection  (a)(4) shall not ap­
ply in the case o f  an y  individual who is not 
described in p a ra g ra p h  (2).

(2) Ind iv id u a ls  to  w hom  subsection  (a)(4) 
co n tin u e s  to  ap p ly .— An individual ir, described in 
th is  p a rag rap h  if—

(A) on o r before S ep tem ber 24, 1975, he was 
entitled  to receive an y  am oun t described in sub­
section (a)(4),

(B ) on S ep tem b er 24, 1975, he w as a member 
o f  any organ ization  (o r reserve component 
thereof) re fe rred  to in subsection  (a)(4) or under 
a binding w ritten  com m itm ent to become such a 
m em ber,

(C) he receives an  am o u n t described in sub- 
/  section (a)(4) by reason  of a combat-rclatcd 
'  in jury , o r

(D ) on application th e re fo r, he would be enti­
tled  to  receive d isab ility  com pensation from  the 
V ete ran s ' A dm in istra tion .

(3) S pecia l ru le s  fo r  co m b at-rc la tcd  Injuries. 
— F o r purposes o f th is  subsection , the term  "com­
bat-re la ted  in ju ry "  m eans personal injury o r sick­
n e s s—

(A) which is in c u rred —
(i) as  a  d irec t r e s u l t  o f  arm ed  conflict 
( il)  while en g a g ed  in cx trahazardous ser­

vice, or
(iii)  un d er conditions sim ulating  war; cr

(B ) which is caused  by an instrum entality  of ; 
w ar. ;

In th e  case o f an  individual who is no t described j 
in su b p a rag rap h  (A) o r  (B) o f p arag raph  (2), ex- . 
c e p t a s  provided in p a ra g ra p h  (4), the only ( 
am o u n ts  taken into acco u n t under subsection 
(a)(4) shall be th e  a m o u n ts  which he receives by 
reaso n  o f a  com bat-rela ted  injury.

(4) A m ount exc luded  to  be no t less th an  vet­
e r a n s ' d isab ility  c o m p e n sa tio n .—In the case of

I
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arch 14, 1990

Rep Peter Goll
Co-Chair, House Jud ic ia ry  Committee 
P 0 Box V (MS 3100)
Juneau ,  AK 99611
Dear Representative Goll:
We met during the Alaska S ta te  Medical Association’s visit to 
J u n e a u  in February. I en joyed talking w ith  you then, and hope 
ou r  conversation was the beginning of an on-going dialogue.
Today, m y  request is simple: Please pass the  Tort Reform Bill out 
of you r  committee and let the  House vote on it. It seems 
Inconsistent for a person of you r  ethical principles to allow the  
bottling up of this issue. The vo ters of Alaska gave you a clear 
m and a te  to reform the  to r t  law a t  the  polls last November.
Please let the House, which represen ts all the  people, and all the 
"Interests" act on HB 166.
I also would like to share  m y  personal viewpoint on to r t  reform.
As I see it, tor t reform will help keep Alaska doctors committed to 
the ir  pat ien ts and to good medicine. A national s tudy  showed th a t  
44% of doctors today say  th e y  wouldn't en te r  medicine if t h e y  had 
it to do over again.
Please find enclosed an editorial I w ro te  recen t ly  for Alaska 
Medicine. We in organized medicine a re  t ry ing  to develop coping 
mechan isms and support physicians unde r  pressure. We would 
r a th e r  p reven t unmer i ted  or inflated a t tacks on physicians who



a re  mere ly  mortal and t ry ing  to do the ir best. Eighty to n in e ty  
p e rc e n t,  ro u g h ly ,  ot m a lp ra c t ic e  s u its  a re  w i t h o u t  m e r i t .  T h a t  
m ean s  four out of five doctors who are sued m a y  become 
frightened, excessively cautious, and distrustful of the ir o ther 
pa t ien ts unnecessarily. The rea l i ty  is t h a t  malpract ice suits have 
emotional reve rbera t ions t h a t  far exceed their financial ones. To 
look a t  malpractice as a financing mechan ism  or a social Justice 
issue is to ignore its powerful impact on physicians' willingness to 
m ake  commitments, m ake  decisions, and take the r ight action on 
behalf of pa t ien ts and society.
This is the o ther e lement of to r t  re form I'm interested in. The 
ease and lucrativeness of lawsuits makes doing the "right thing" 
more  difficult.

* Would you risk displeasing a patient b y  denying them  
a medicine or a t r e a tm en t  or an unnecessary  operation th ey  
insist they  need'* That kind of demanding pa t ien t m a y  sue.

* Would you speak out publicly against ano the r  doctor 
w ith unethical o ' unsound practices? That doctor m a y  sue. Better 
to let the public take its chances th an  to protect the  public and 
p a y  the  costs of a lawsuit out of you r  own pocket.

* Would you serve on a board, a panel, or a commit tee 
to confront some difficult problem, (like reviewing the qua l i ty  of 
o the r  doctor's work, or setting m in im um  s tanda rd s  for 
membersh ip  or other privileges, or confronting alcoholic or drug- 
addicted physicians) when the price of y ou r  public service m a y  be 
th e  costs of defending yourself against a lawsuit?

* Would you agree to take care of social dev ian t or poor 
or men ta l ly  ill or o ther un fo r tun a te  pa tients who canno t pay, who 
m a y  be unax tractive or difficult to deal with, or m a y  not be 
grateful, or will not follow orders and cooperate with t rea tm en t ,  
and  then  will sue you because th ey  didn’t like how you trea ted 
them?
If you would do all these things, despite the threa ts, how long 
could you keep it up? These days, each of us expects an  average



of a t  least one lawsuit Could you keep t rus t ing  and doing the 
right thing even af ter you were  sued by a pa tien t you had done 
you r  fallible best for?
Malpractice insurance ra tes  v a r y  widely from s ta te  to state. It is 
not biology, or h um an  n a tu r e  or physician competency th a t  varies 
across s ta tes -- it is the  law, and the cu l tu re  of litigiousness.
Please see the a t tached xerox of a ch a r t  snowing malpractice 
p rem ium s by  state.
As we shared with you in Juneau , 24% of Alaskan physicians a re 
now practicing medicine "bare", most ly  because the ir practice 
cannot absorb the fee raises th a t  the additional overhead of a 
malpractice p rem ium  would add. In the  bush, 56$ a re  practicing 
"bare". M any  more doctors have stopped doing im po r tan t  
procedures or delivering babies because of the increased cost of 
malpractice insurance coverage for those things. In m a n y  cases, 
the p rem ium  would add $1000 or more per operation or delivery. 
Most of these doctors will not remain  in practice If th ey  a re  sued. 
Can we lose more physicians in Alaska, especially in the  bush? We 
a lready  have  one of the  wors t physician/population ratios in the 
country.
The ma in  reason we need to r t  reform in Alaska is because Alaska 
needs doctors. Alaska is competing w ith  50 o ther  s ta tes for new 
physicians Will those new physicians look favorab ly  to Alaska? 
Alaska is a tough place to rec ru i t  high quali ty doctors for. Some 
doctors make high incomes here, but m a n y  do not. The s ta te  
needs doctors who w an t  to establish a good s teady  practice in a 
com m un i ty  th a t  needs them, not t em po ra ry  doctors who are  
lured by high incomes and punitive conditions. Alaska cannot 
change its climate, or isolation, or population distribution, bu t we 
can make practicing he re  more  comfortable and certain, both 
financially and emotionally
Perhaps it would pu t m y  s ta tem en ts  in be t te r  context if I tell you 
a bit more about myself. I have  been in Anchorage for th ree  
years. I am  the public health  physician for the Municipali ty of



Anchorage, and work abou t half time. 1 am  also in pa r t t im e  
priva te  practice as the  on ly certified specialist in occupational 
medicine in  th e  s ta te  1 see p a t ie n ts  w i t h  w o rk - r e la te d  in ju r ie s  
and toxic or chemical exposures. My p r iva te  practice is t iny  
(about one pa t ien t  per week), and  has not broken even financially 
af ter a y ea r  and a half of effort. The cost of m y  malpractice 
Insurance last y e a r  w as $2230. I p ay  such a low ra te  because 1 see 
patients less t h a n  12 hours  per week and occupational physicians 
have a v e r y  low risk of being sued. The combined income from 
these tv/o activities is less th an  w ha t  1 would ea rn  working full 
t ime for the city, bu t I have  a skill (occupational medicine) the 
com m un i ty  needs and I love working w i th  m y  patients. My 
husband contr ibu tes most of the  support to our family, so th a t  I 
can keep practicing and doing w h a t  I love. I am  also this y e a r ’s 
Anchorage Medical Society president, and sec re ta ry- treasu re r  for 
the Alaska S ta te  Medical Association.
The purpose of the  above personal Information Is for you to see 
th a t  1 am  not a rich doctor complaining abou t m y  own high 
overhead. By luck, I sit in several chairs th a t  have let me see 
the  social consequences of un res t ra ined  litigiousness, as well as feel 
the personal and  emotional d ra in  th a t  It produces, and foretell the 
impact on the hea l th  of Alaskans in the  fu tu re
Do you w an t  to talk to me? If so, please give me a call a t  343-6718 
in the mornings a t the  Anchorage Department of Health and 
Human Services.

Sincerely yours,

Q/^4. 'v c_ 7  <_ *-1 i L O '

"Jennifer Christian, MD, MPH
Enclosures - 2
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m MIC HA: Thirteen 
\\ hit Needs

A recent sludy of mature claims ni;ul<* rales of 
•3 I doctor-owned insurance companies in 33 
slates and llie District of Cnhmiliin hv Dick 
I .avion, eonsnllnnl In Physicians’ Insurers 
Assoi i:i I ion of America. slum s u striking dil 
fercnee between Calilornia s late tiendsaiid 
those of the rest ol llie country, and >ianialieally 
demonstrates theellieaes of C'aliloi nia’s 
“\l ICH A" lort lelorins euaeted in 1975. In that 
year, ( ,'alifornia‘s rates were among the highest 
in the nation, and most < ommereial insurers 
lied the state.

The study compared 1987 and 1988 rales nation­
wide for internists. general surgeons, and ()!»/ 
Cyns. The companies studied aredoctor-ou ued, 
not-for-profit. 'I'lievset rates taking investment 
income into consideration and to cover no more 
than losses and espouses.

In 1988, rates of the California doctor-owned 
companies combined h»• all three specialties fall 
generally into the bottom half of the nationwide 
range of rates. Actual m I costs to ( lalilorm’a 
doctors are still lower than reflected in this com­
parison because the California companies arc

Years nf T.x/k i ience 
More I'roof?

paying div idends to long-term policyholders.
In M IE C s  ease, current dividends reduce fifth*
\ cut ( alifoi ma pieinimus l»\ an average of 24%,

Caliloi nia internists pay $5,40(Ho $5,900 for 
S| million > million coverage, about hall what 
Ari/oua and Alaska internists pay, and less than 
a third of Michigan, Morida, and New York rates

The differences are wider in the surgical eat- 
egoi ies: California general surgeons pay an 
as erage of $25 000 in 1988 prior to«Ii\ idends. 
(.‘eneral surgeons in Miami. Morida pas 899,503. 
a difference of almost $75,000! N’ew York's 
surgeons pay $59,088, Michigan’s $81,209. 
Missoni i and le.sas rates csceed $50,000, Some 
states regarded as ’ lower risk pay rates over 
$30,000, including Ohio, Georgia Maine. 
Colorado, Kentucky and Oregon.

While California Oh/Cyn rates have remained 
in the $ 10,000-range for several years, premiums 
over $180,000 exist in Florida, $i50,000 in 
Michigan and $100,000 in New York. Many other 
states' Ob ( Jyn rates have cl.mbed beyond 
$50,000, as illustrated in the chart below.

St 20,000 

S100.000

560.000

560.000 

3-iC.COO 

$20,000

SO

PIAA Companies 1988 Average Premium by Stale:
C om po s ite  o t In te rn a l M ed ic ine, G e n e ra l S u rg e ry  a n d  O b s te tr ic s/ G y n e c o lo g y
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Another California Dividend:
The Ml E C  Hoard ol Governors at its August 
meeting declared a $2-im’lliuii dividend to be 
paid to individual California policyholders who 
were insured by MIF.C during the period 

i j f c  August 1,1979 to December 51,198-1, and who 
remain insured on Febrmirx 1.1989. Tin* div­
idend will he credited against February and May 
1989 quarterly premiums and will reduce net 
premium costs of eligible California policy­

holders by an average of 24%. M IE C ’s current 
loss ratio for California during the five-year base 
period used to determine dividend allocation 
was(>9.74' .asopposed to 83 75'3 for MI F ( ! 
as a whole. Loss ratios in Ml E C ’s others: it • -s 
are now beginning to drop due to increased 
premiums, and probably due to loss prev• uljou 
activities and public attention to tort rel urn.
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Guest Editorial
A K E I U G E I K O M  IM PO SS IBLE  
EX PE C T A T IO N S

liven though they promise us excellent wink, we 
don’t persecute good e.upentcis who hang an occa­
sional dooi backwards, We ask them lo pay for lire 
replacement and lump, il again. We don'l impeach the 
politicians who include loopholes in even good laws. 
We don'l blackball stockbrokers ivho give us one hum 
suggestion along with the good ones. And yet, ihe 
public repudiates physicians who cannot hal I (HIO. 
And wlial's woise, we physicians agree wilh these im- 
possihlc expectations by deltidingouisclves Ihal weaie 
different, and can exit act continuous perfect pci loim 
a nee (torn ourselves.

Biologically we me made ol the same material that 
carpenters, politicians and stockbrokers are. Our span 
of concentration is prone to the same lapses. We can 
he overconfident or distracted. We can mishear, mis­
understand, misread. We can lie loo proud lo admit we 
don't know or understand. We can he dulled by alco­
hol, drugs, or other compulsions. Money troubles or 
similar "outside" influences can pressure us to com­
promise our own standards. We can he too tired to 
make a good decision, or too emotionally involved lo 
see the situation fairly.

The standards set for us arc higher than for other 
professions, hut we are made of the same fallible stuff, 
in  fact, the haidcr we try to Ik* perfect, the more we 
increase the probability of certain types of failure. 
Excessive internal pressure pushes us to chemicals for 
relaxation; the zcai not to miss a possibility results in 
exorbitant charges, and so on.

Lawyers, insurers,and the public refuse to accept I lie 
inevitability of our frailties. We arc exhorted, goaded, 
expected and even ordered to meet "minimum stan­
dards." And ifwedaim that pcakperformanccat every 
moment cannot he a “minimum" standard, we arc 
looked at with suspicion. Why arc we unwilling to 
assure all patients such a "simple” thing as ihis reason­
able “minimum” of care? Who can disagree that each 
patient deserves a caring and competent and attentive 
physician at all times. But where can we find human 
beings who can be that way ll)U% of the time?

Other areas of our culture have zero tolerance for 
error,like the Defense Department and NASA. Those 
areas now use duplicate and triplicate systems, with 
fail-safe overrides. Medical decision-making does not 
fit that model. The medical culture has reacted !o the 
need for unerring performance by expecting more of 
the same basic equipment. We merely tighten up our 
rear ends, and look behind our shoulder all the time.

Page 170 Volume.?/, Number •/



( 'o iis im itly  o n  guard  aga inst m istakes, we feel s u r ­
ro u n d ed  l»y dangers:

th c d n n g c ro fc rro rso fo m iss io n .fo rg c ilin g so im :-
•liiiiK;

• I lie d a n g e r o f e r ro rs  o f  com m ission , do ing .som e- 
ih in g  inco rrec tly ,

• tin: d an g e r o f care less speech , o f  adm it l ing e rro r, 
vu ln erab ility , u n ce rta in ly  o r  guilt;
I h e d a n g e r  ol at lack, by v cn g e lu lo rc ra /.y  p a tien ts , 
p re d a to ry  lawyers, o r  m erciless a u to m a to n  bu- 
te au c ra ls ;

■ the  d an g e r o f  o n e  m o m en t o f  in a tte n tio n , that 
h u rts  so m e o n e , and  t in t  even tua lly  w ipes o u t 
I-V I-R Y T IIIN C ..

O n e  m o m en t o f  in a tte n tio n  cou ld  d es tro y  o u r  roj»u- 
i.n io ti,o u t l iv e lih o o d ,o u rs o c ia ls ta n d in g a n d  m ateria l 
secu rity , o u r  ow n sense  o f  c o m p e te n ce , o u r  se lf-w orth  
an d  "p eace  o l m ind ."  ll can  in v a lid a te  a life tim e o f  
s in cere  e ffo rt an d  good  w ork.

S ocie ty 's loss o f respect for physicians w eighs on  us 
heavily. W e feel used as scapegoats  for th e  inescapab le  
ra w d e a lso f  l if e -p a in ,  loss an d  dea th . O u r  m otives a rc  
suspect, w ith o u r  com m itm ent to  m oney overestim ated  
and o u r com m itm ent to  healing underestim ated, T hose 
w ho feel vu ln e rab le , pow erless and  d e p e n d e n t on  us 
resen t us. T h o se  w ho th in k  w e a re  rich , a rro g a n t and 
im m u n e  from  (he inconven iences o f  everyday life look  
for o p p o r tu n itie s  to  b ring  us low.

A nd h e re 's  th e  sad  part: W e do  no t su p p o r t o n e  
a n o th e r  an d  ad m it the im possib ility  o f  soc ie ty 's  expec­
ta tio n s. W e ra il aga in st lawyers, b u rea u c ra ts  an d  soc i­
ety, b u t we d o  no t give co m fo rt and  p ro te c tio n  to  each 
o th e r . Instead , we k ee p  so  busy o n  the  p erfec tio n  
tread m ill, th a t we have no  tim e to sp e n d  w ith th o se  w ho 
a re  in tro u b le .

F ew  physic ians say they a re  happy  to  be in m ed icine 
these days. M ost seem  to l>c ovcrcom m iltcd and  drained 
o f  energy. I low  can we keep  o u r  co u rag e  up , b e  p roud  
o f  o u rc h o ic e  o fa n  h o n o rab le  an d  fu lfilling p ro fession , 
and find ways to  w ork  a ro u n d  o u r  n a tu ra l inab ility  lo  be 
p erfec t?

In my o p in io n , th e  A laska S ta te  M edical A ssocia­
tion , an d  its co m p o n en t local soc ie ties have an  obvious 
but neg lec ted  ro le  to  play in len d in g  to  the  em o tio n a l 
te n s io n  and  sp ir itu a l n ea r-ex h au stio n  o f  th e  s ta te ’s 
physicians. T h e  m ajo r g row th  in A SM  A in th e  last few 
years h as  b een  focussed o u tw a rd -d e v e lo p in g  ties w ith 
th e  le g is la tu re , th e  b u rea u c racy ,an d  th e  pub lic . T h a t 
w ork  is e s sen tia l an d  will co n tin u e . B ut p e rh a p s  we 
need to  focus new  effo rts  inw ard  as well. By inw ard, I 
m ean m o re  th a n  trad itio n a l m e m b er serv ices like d i­
rec to rie s , n ew sle tte rs  an d  in fo rm a tio n a l m eetings.

By inw ard , 1 m ean th a t A S M A  could  se rve  as so lace  
for us, an d  p ro v id e  a p lace  an d  peo p le  we can com e to 
for ac ce p ta n ce , help , an d  a sy m p a th e tic  ea r. O u r

Im paired  P hysicians P rogram  has had a good  s ta r t ,  bu t 
it is a im c d a t th e s m a llg ro u p ih a i  has  becom e clin ically  
ill. S o m c o lh c rs ta tc s  have fo rm ed  m alp rac tice .support 
g roups, acknow ledg ing  tha t a la w su it may be as m uch 
o r  m ore rd a  crisis as divot c e o t  d ea th . A l least o n e .s ta te  
soc ie ty  has a g io u p  tha t m eets  m on th ly  fo r m u tu a l 
su p p o rt ai b reak fast. T h e  A S M A  C ouncil m e e tin g  in 
O c to b e r  will h ea r  m ore ab o u t th is  new  " th e ra p e u tic "  
n d e  for ASM A. 'Ih e  A nchorage M edical Society m eeting 
in  F eb ru ary  will f e a lu re a  m edical elltic ist w ho  will h e lp  
us talk a b o u t o u r  hum an frailly , a n d  the p ressu res  for 
p e rfec tion . If th e se  beg inn ings a te  successful, m o re  
ev e n ts  will be p lanned .

T h o se  o f  us w ho a re  ac tive  in o rg an ized  m ed ic ine  in 
A laska a re  se ek in g  ways to  sc tv e  o u r  c o n s t i tu e n ts -  
A laskan  p h y s ic ia n s -b e lle r . In o rd e r  to  im p ro v e  o u r  
h e a lin g o f  o th e rs , p erhaps w e can  begin  by h ea lin g  o u r ­
selves.

Je n n ife r  C h ris tian , M .D.
M unic ipa lity  o f  A n ch o rag e  
D e p a rtm e n t o l I lea lth  an d  I lu m an  Services

KIM’S
ONE noun

D R Y  C LEA N IN G

5520 Lake Otis Parkway 
Suite 106 

Anchorage. Alaska 99507 
Phone (907) 561-6602

Monday Friday 7 AM —  7 PM 
Saturday 8 AM —  6PM 

Ono Hour Service a AM — 2 PM

KIM TANNER
Owner

 I I U*s QIa 11__

i i r w i r

W E  SPECIALIZE IN A L L  S T Y L E S  O F  U N I F O R M S

G-M/flNIFORMS
S[ervlr)££11 qf Alaska

327 E. FIREWEED LANE JOAN TENDERELLA, MANAGER

ANCHORAGE. ALASKA 99503 (9 07) 279-0786

PROFESSIONAL DISCOUNTS AVAILABLE
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\ ^ s t m a r k

H O T E L S  March 14, 1990
A L A S K A / Y U K O N

Hon. Max F. Gruenberg Jr., C o - C h a i r m a n
Hon. Peter Goll, Co-Chairman
House Judiciary Committee
P.O. Box V
Juneau, AK 99811

Dear Co-Chairmen Gruenberg and Goll:

It is with pride that I write on behalf of the some 2,300 p eople 
and over 30 organizations who are the Citizens' Coalition for 
Tort Reform. It was just a few days ago I was chosen, together 
with Frank Turpin and Dr. David A. McGuire, to be the leade rship  
for the Coalition,

Shortly after its formation in O c tober of 1985, the Coalition 
took a close look at how the to rt r e p a r a t i o n s  system worked.
It revealed that it wasn't working. It wa s inefficient, not 
cost effective and the bulk of its caseload was not addressed 
in a timely and fair fashion. The tort reparations system n eeded  
a t h o rough overhaul then and it does today.

Sixteen proposals were set out to a d d r e s s  the major faults of 
the system. Since that time, s e v e r a l  significant proposals 
were put forth by others to deal w i t h  o ther major faults. Only 
one issue has been clearly deal with, that is, through Ballot 
Measure No. 2, the voters on N o v e m b e r  8, 1988, voted by a m a r g i n  
of 72% to 28% to change the d o c t r i n e  of joint and several l i a b i l­
ity to several liability.

HB 166 addresses most of the proposa ls, but not all. Further,
HB 166 contains significant m o d i f i c a t i o n s  to the original concepts 
I submit that the Citizens' C o a l i t i o n  for Tort Reform has a l r e a d y  
compromised its agenda in order to be fair,

Much of the body of tort law by w h i c h  issues are now judged 
has come about through the judicial process. We believe it 
is time for public debate. We urge m o v e m e n t  of HB 166 from 
your committee to the floor of the House where that debate can 
occur.

Sincerely,

W E S T M A R K  HOTELS, INC.

Wr
A T  Pjtuurish

8B0H Street, Suite 101 C o - C h a i r m a n

.A n ch o n g C j ̂ J^ka 59501 

(907) 272-940J
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Alaska State Legislature

Please enter Into the record my testimony to the House Judiciary Caimittee 
committee name

HB 349, HB 350, HB 336 March 15 1
committee on _ _ 1    dated - cn J /  ________

bill/subject
The Alaska State Medical Association and the Health Association of Alaska with its 
member hospitals and nursing homes in a news release state that they both OPPOSE this 
legislation. These two organizations have the most information regarding medical mal­
practice issues and I feel our State Legislature should take into consideration their 
combined members knowledge and expertise in this field before considering legislation 
in this area.
The Federal Government provides the Federal Tort Claims Act which covers physicians 
practicing in Indian Health Service facilities, Federal Hospitals and federal contractors 
as well as other providers affiliated with the Federal Government. This makes mal­
practice insurance unnecessary for physicians and hospitals so affiliated.

Most non federal hospitals require their physicians to maintain medical malpractice 
insurance as a prerequisite to attaining medical staff privledges. The dis-incentive 
to practice in Alaska is no greater than to set up a practice anywhere else because 

of the malpractice costs associated with practicing medicine.

Are any other states subsidizing physician’s malpractice insurance costs? This would 
appear to be a tax on all Alaskans to provide a subsidy for a few of the upper income 
residents.

Malpractice rates are figured like automobile insurance rates, the more frequent 
claims are filed, tha greater the cost of the insurance. Will this subsidy encourage 
a high quality supply of physicians? Will this alone increase availability of 
physicians in Alaska? Or will it tend to attract those relatively few physicians 
who have numerous malpractice claims against them, thus have high malpractice 
insurance rates in tha states where they are currently residing? By subsidizing a 
physician with mumerous claims in their background, this protects the negligent 
physician against the economic penalty of their past malpractice involvements.
This could result in a lower quality of care being provided for Alaskans than 
would have occur ed if seme other enticement to practice here had had been used, 
for example: student loan payback funds for years of service, loan forgiveness,

Signed: —• ^ _______ ________________________
Testifier

NOrton Sound Health Corp,

Representing (Optional) 
Name Alaska

Address 
907 443-33]]

Phone No.

9;eo Ufl t!atu« Irto/rrttior Ofrtc*



KETCHIKAN MEDICAL CLIN IC, INC.
3612 Tongass 

Ketchikan, A laska 99901

H J .  Henrickson, M .D ., F.A .A .F .P , Phone 225-5144
D.E. Johnson, M .D ., F .A .A .P .

March 16, 1990

The Honorable Peter Goll 
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Goll:

I am writing regarding House Bill 166, heard yesterday in the House Judiciary Committee. 1 am 
writing specifically in response to your questions regarding the Statute o f Limitations language on 
pages 3 and 4.

As a pediatrician, I am certainly in support of special measures to protect children. As I said in my 
testimony, I believe that in Alaska children are safeguarded by a system of public and personal 
health care that would discover any real problems. Language in other states where this issue has 
been addressed has often dealt with the person’s sixth or eighth birthday, the former being after 
they are already in one year of school, the second after they have been in three years of school.

Holding a physician responsible for parental actions is a strange wav to proceed, and opens the 
door for all sorts o f  mischief and cross actions between parents and children. I am not sure that 
that is what is intended, but I see it as a likely outcome if you pass the language in lines 6-7 on 
page 4. I cannot see that you would harm the intent o f that protection for children by simply 
deleting the words "a parent, guardian." and simply substitute "an" so that it would read, "fraud or 
collusion by an insurer or physician, resulting in failure".

You mentioned the fact that chiropractors can now do school entrance physical examinations. I 
would hasten to remind you that that change was not supported by the medical association, and 
was enacted by the legic'ature against the advice of both the physicians and the Department o f 
Health and Social Services.

Thank you for scheduling more hearings on House Bill 166 in the House Judiciary Committee. I 
am hopeful that you will complete your committee deliberations promptly, and send this measure to 
the House for deliberations by the full body

If there is other information or other opinion that 1 could provide, please do not hesitate to contact 
me. I will be following the deliberations of your committee with considerable interest.

Yours ti y,

Da#idiL Johnson, M.D. * '
DEJ:bjh



Alaska State Legislature
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committee on itel4W Tortt5&rM dated - J 2 l i £ j 3 i o
_  , bill/subject
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Alaska State Legislature

ot ) H > 1 1 yTr f  L  c ,Please enter into the record my testimony to the __L___________I____________ . Y
committee name

IJ P* :?.*? / .  .
committee on I d 0  3 7  ( r  :  ? / ' » / *

bill/subject
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Signed: _
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Alaska State Legislature

Please enter into the record my testimony *> the Q /vs// dlaM.j
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committee on tzL*. dated -7  ' /  5  9  O______
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F R A N K L I N  & A S S O C I A T E S
Consulting Engineers 1 B 1 3  E a s e  F i r s t  A v e n u e  

S u i t e  S O T
A n c h o r a g e .  A l a s k a  9 9 5 0 1  
(9 0 7 )  3 7 7 - 1 6 3 1

Marc h 14 ,  I *990

R e p .  Ma/t G r u e n b e r g  

C o - C h a  i rm a n

H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  Box V (MS 3100)
J u n e a u ,  A l a s k a  9 9 8 1 L

D e a r  R e p r e s e n t a t i v e  G r u e n b e r g :

The p e o p l e  of t h i s  s t a t e  left l i t t l e  d o u b t  a b o u t  t h e i r  
a t t i t u d e  o n  t o r t  r e f o r m  w h e n  they v o t e d  for p u r e  s e v e r a l  
l i a b i l i t y .  B a l l o t  M e a s u r e  Mo. 2, in t h e  N o v e m b e r  1 9 8 8  G e n e r a l  
E l e c t i o n .  T h e  70*/. v o t e  for the i s s u e  m e a n s  n e a r l y  t h r e e  
q u a r t e r s  of A l a s k a n s  w a n t  to r t  r e f o r m .

R e p r e s e n t a t i v e s  C o t t e n  (D), L a r s o n  CD), H o f f m a n  (D), 
P e t t y j o h n  ( R ) , G r u s s e n d c r f  (D», R o s t e r  (D), C o l l i n s  'Rl , a n d  
B o u c h e r  : [}) a r e  s p o n s o r s  of H B  166. a c c m p r e h e n s i  ve t o r t  r e f o r m  

b i l l .  T h e y  are d o i n g  s o m e t h i n g  a b o u t  an i s s u e  w h i c h  t h e i r  
c o n s t i t u e n t s  S u p p o r t  s t r o n q i y .

HB 1 6 6  w a s  p a s s e d  o u t  of t h e  H o u s e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e .  It is n o w  s t u c k  in the J u d i c i a r y  C o m m i t t e e .  P l e a s e  
p a s s  H B  it>6 o u t  of the J u d i c i a r y  C o m m i t t e e  w i t h o u t  f j r t h e r

- •.n c s r e  1 y .

N e l s o n  M. F r a n k l i n ,  P . E .
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Alaska State Legislature

Please enter into the record my testimony to the 1/S jUOjL sj,
committee nirr

3 / l H / p

me

committee on ,  -  tu n -
bill/aubjoct

, dated

Signed:
Teetlfler

f '

Representing (Optional)

---------------- 2 i i £ _____ / - v C
Addrese
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Kirch 14, 1990 

Dair Gentlemen:

The more I itudy the question of tort reform, thi more concerned I 

become.

The fir*t point that disturb! me seems to be that we hive blurred 

tha concept of fault. M  legal issuei become more complex, determining 

precise fault haa become more difficult. Today, the emphasis la being
l

placed on providing the injured party with some sort of redress 

regardless of blame, especially in the area of non-econonic damages. The 

ability to p a y  becomes more crucial than who is at fault. Ve badly need 

a return to fairness in apportioning the award according to apportionment 

fault, regardless cf the ability to pay. Insurance companies, I believe, 

justly calculate their projections based on the assumption that claims 

are legitimate only when their client is at fault. When the courts 

abandon fault as an element of liability, the concept of insurance 

becomes one of back-breaking social engineering. It will be interesting 

to note the effect of the recently passed public initiative on the 

system.

Kuch of Rouse Bill 166 seems to concern insurance matters. To my 

mind, the insurance dilemma is merely a symptom of an underlying deep- 

seated predicament with its roots in the public's perception of society 

and how we use the system. Our society is becoming evermore litigious 

and the courts are overburdened, costs are skyrocketing, and incentives

£ or big bucks for attorneys e n d  successful plaintiffs are fanning the 

flames at public expense. It ie time for the pendulum to swing hack lest 

we ruin the clock.

z
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Ve have developed the m o o t  expensive legal system in the world. 

Rising compensation a w a r d * , c ontingency fee*, and court delay* are 

escalating this expense. W h i l e  the health care industry, manufacturers, 

design professionals, state and local governments, and other deep 

pockets, are the most often s a d dled with these suits, it must be 

remembered that these costs are passed on to the consumer and to the tax

payer. As ?ogo says, "we h a v e  met the enemy and he is u s ' .

The effect of this expensive legal system is that so little of the 

award reaches the plaintiff. I have seen an estimate that $.28 of every 

dollar of the direct costs goes to the victim. Th* rest goes to lawyers

on koth *id«a. W« roally d o  h«v« to do Lettci'. Wo oysteu u«u s u l v I v v

such overhead. I believe that House Bill 1(6 addresses this problem and 

should be supported in its entirety.

One thing that is o f t e n  f o r g o t t e n  ie the cost of the court system 

itself. One estimate that I have seen, albeit very old, is that ir. 1982, 

the Institute for Civil J u s tice estimated that the public taxpayer 

funneled 9320 million into the court system just to process civil suits 

related to personal injury, death, and property damage. In addition, one 

must remember that when the government itself is the defendant, "that a

few less cops get hired, a fire engine isn't bought, the pipes leak

longer, the streets deteriorate, it all comas out ot the same kitty".

-2-
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Punitive damages, if any, should ba paid to th« State or federal 

Treasury. The prospect of receiving this bonus offers tremendous 

incentives for lawyers and plaintiffs to sue. (2) Additionally and 

finally, I am concerned about the concept of non-econonic damages. 1 ask 

myself if I would accept a large award to be paralyzed for the rest of ny 

life and, honestly, my answer would be, 1 would rather not. However, 

when reflecting on thiu issue, I remember an incident when my property 

waa condemned for a highway. I felt the same way. That is, no amount of 

money could rnmpAneato tho traffic, tho noiao, tho drunk* atoppin^

at my door, my car being hit while parked outside my house, people 

staring in the windows while waiting for a light, etc. Nor did I receive

^  any. While not an identical situation, 1 believe that there Jj. a

parallel. My conclusion is that there is. no reasonable compensation for 

non-economic damages. And further, I believe, that society as a payor, 

has an inte.*st in limiting the cost. It certainly limitad it in oy 

case.

According to a Gallup poll, the public urgently believes the system 

needs pruning. It believes the system is too expensive and fraught with 

too many lawsuits. In addition, tha public fsels that changa is 

appropriate for containing court costs and more equitably ehifting the 

burden of a lawsuit expanse among tha parties concerned. The public 

would like as part of the verdict the courts to apportion court and legal 

representation costs among the parties based on the actual hours worked, 

actual hours of court time, and ether expenses as accounted for, and to

A
eliminate contingency fees. I would, therefore, aek you to pass House 

Kill 166 as originally written, and I would further aek you to encourage

-3-
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Alaska State Legislature
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Wan e. Win,, W.2>
L IM BTA  M EDICAL CLINIC, IN C  , 

#s  aoNNia r n u rr  
F A IR B A N K S  A L A SK A  * 9 7 0 1

TELEPHONE 1907) 4 M ' I T I I

TEETIMOWPCR HOUSE BILL 166 
3-14-90

The coat of medical liability insurance is causing a crisis in health care 

in America. In tho last 3 - 4  years, one third of tho Family Practice 

and Ctostetric physicians have quit doing obstetrics. Currently MICA rates 

are $89,000 year. When doctors stop delivering babies, they must then 

purchase a tail policy that covers future lawsuits for past events. That 

policy costs 3 times the last year's rate. That iB $267,000 at current rates 

in Alaska. That's why doctors are quitting delivers or retiring early. Unless 

doctors add $1000 - 4000 to the oost of each delivery (depending on the Number 

done each year), they can not recover.: the expx ey are foroed to raiBe

rates uniformily or stop delivering babies, Family Practice physicians 

raised their rates 40% in order to continue obstetrics. These events are 

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve ccrpensation but there is not enough 

money ih tne world to pay everyone what they feel they deserve. We need a 

mechanism to make awards more uniform and fair, and we need restrictions on 

awards so we don't bankrupt the system or drive the cost of medical care 

beyound the price of the average family.

House bill 166 does not limit the ability to sue. 701 of your fellow Alaskans 

voted for the tort reform referendum, I ask your support for this bill.
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W~y C. Wt*,, W/.2).
UIM ITTA ► 'tD W A L  O U N I C s INC.

«■ v o n n i i  r r ^ i r r

P A m tA N K A , ALASKA »»70t

TnuW HO H* |S 0 7 ) 4 M > * 7 I  I

TESTIMOWFQR HOUSE BILL, 166 
3-14-90

The ooot of medical liability insurance is causing a crisis in health care 

in America, in the last 3 - 4  years, one third of the Family Practice 

and Obstetric physicians have quit doing obstetrics. Currently MICA rates 

are $89,000'year. When doctors ctop delivering babies, they must then 

purchase a tail policy that covers future lawsuits for past events. That 

policy costa 3 times the last year's rate. That is $267,000 at eurrent rates 

in Alaska. That's why doctors are quitting delivers or retiring early. UnlesB 

doctors add $1000 - 4000 to the cost of each delivery (depending on the Number 

done each year), they can not recover the exp€ ey are forced to raise

rates uniformily or stop delivering babies. Two^Family Practice physicians 

raised their rates 40% in order to continue obstetrics. These events are 

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough 

money in the world to pay everyone what they feel they deserve. We need a 

mechanism to make awards mors uniform and fair, and we need restrictions on 

awards so we don't bankrupt the system or drive the cost of medical care 

beyound the price of the average family.

House bill 16C does not limit the ability to sue. 70% of your fellcw Alaskans 

voted for the tort reform referendum. I ask your support for this bill.

ID
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W a n ,  C .W in ,, W , 2 >.

L IU  IT A  MKOICAL CLTNIC, IM G

«*, b o n n i i  t r r a o r
FA IRBANKS, A L A SK A  SB7 01

m iP H O N l (S07I 4M *B 71 I

T E S T H W F O R  HOUSE BILL 166 
3-14-90

The cost of medical liability insurance is causing a crisis in health care

in America, in the last 3 - 4  years, one third of the Family Practice

and Cbstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000•year. When doctors stop delivering babies, they must then

purchase a tail policy that covers future lawsuits for past events. That

policy costs 3 times the last year's rate. That is $267,000 at current rates

in Alaska. That's why doctors are quitting delivers or retiring early. Unless

dcctorB add $1000 - 4000 to the cost of each delivery (depending on the Number

dcr.e each year), they can not recover the expense. They are forced to raiBe

JUnGA*-
rates uniformily or stop delivering babieB. Two^ Family Practice physicians 

raised their rates 40% in order to continue obstetrics. These events are 

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough 

money ih the world to pay everyone what they feel they deserve. We need a 

mechanism to make awards more uniform and fair, and we need restriction* on 

awards so we don't bankrupt the system or drive the cost of medical cere 

Usyound tne price or the average family.

Bouse bill 166 does not limit the ability to sue. 70% of your fellow Alaskans 

voted for the tort reform referendum. I ask your support for this oill.
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W a r ,  C .  W i n , ,

U tM CTA  MDDIGAJ. CUNtC, IN C  
M  ■ONNIB u B i r r  

FA IR BAN K S. A L A SK A  ••7 01

TKLKFHONB 1*071 4 B * ‘I 7 1  I

TESTIMONYFX3R HOUSE BILL 166 
3—14—90

The cost of medical liability insurance is causing a crisis in health care 

in America. In the last 3 - 4  years, one third of the Family Practice 

and Obstetric physicians have quit doing obstetrics. Currently MICA rates 

are $89,000 year. When doctors stop delivering babies, they must then 

purchase a tail policy that covers future lawsuits for past events. That 

policy costs 3 times the last year's rate. That is $267,000 at current rates 

in Alaska. That's why doctors are quitting delivers or retiring early. Unless 

doctors add $1000 - 4000 to the cost of each delivery (depending on the Number 

done each year), they can not recover the expense^ ̂ T^iey are forced to raise 

rates uniform!ly or stop delivering babieB. Two^Family Practice physicians 

raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve ocmpennation but there is not enough 

money ih the world to pay everyone what they feel they deserve. We need a 

mechanism to make awards more uniform and fair, and we need restrictions on

awards so we don't bankrupt the system or drive the cost of medical care

beyound the price of the average family.

House bill 166 does not limit the abilivy to sue. 70% of your fellow Alaskans 

voted for the tort reform referendum. I ask your support for this bill.

» i
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Wny e. Win,, W.2>.
UIM K TA M «D»CAL CUNIC , IN C

» *  s o n n i i  r r s m r r
FAIAOANK®, ALAAK A M ’ O I

Y «U »H O ** 1*071 4 1 * * 7  1 1

TESTIMWFCR HOUSE BILL 166 
3-14-90

Ihe cost of medical liability insurance is causing a crisis in health care 

in America. In the last 3 - 4  years, one third of the Family Practice 

and Obstetric physicians have quit doing obstetrics. Currently MICA rates 

are $89,000 year. When doctors stop delivering babies, they must then 

purchase a tail policy that covers future lawsuits for past events. That 

policy coBts 3 times the last year's rate. Ihat is $267,000 at current rates 

in Alaska. That's wny doctors are quitting delivers or retiring early. Unless 

doctors add $1000 - 4000 to the oost of each delivery (depending on the Number 

done each year), they can not recover the expense. They are forced to raise

rates uniformily or stop delivering babies. Two^Family Practice physicians 

raised their rates 40% in order to continue obstetrics. These events are 

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough 

money ih the world to pay everyone what they feel they deserve. We need a 

mechanism to make awards more uniform and fair, and we need restrictions on 

awards so we don't bankrupt the system ot drive the cost of medical care 

beyound the price of tha average family.

House bill 166 does not limit the ability to sue. 701 of your fellow Alaskans 

voted for the tort reform referendum. I ask your support for thiB bill,

JUhLaH
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W«y C. Win,, W.2.
LSM KTA M tO JCA L C U K tC , IN CL

#• s o n n i k  m t « i r r
rAIMANKJB, ALA*ICA ••7 0 1

Tm.»rMOMi i«07i « » *- *7 t t

TESTIMOMnTOR HOUSE DILL 166 
3-14-90

Tha cost of medical liability insurance ia causing a crisia in health care 

in Amaric*. In the last 3 - 4 years, one third of the Family Practice 

and Obstetric physician* have quit doing obstetrics. Currently MICA rates 

are $89,000 year. When doctor* stop delivering babies, they must then 

purchase a tail policy that covers future lawsuits for past events. Ihat 

policy oosts 3 times the last year'B rate. Ihat is $267,000 at current rates 

in Alaska, ihat'a why doctors are quitting delivers or retiring early. Unless 

doctors add $1000 - 4000 to the cost of each delivery (depending on the Number 

done each year), they can not recover the expense. They are forced to raise 

rates uniformily or stop delivering babies. Two^Family Practice physicians 

raised their rates 401 in order to continue obstetrics. Ihese events are 

occurring in other specialties thereby limiting service* to the public.

People who have been injured deserve compensation but there is not enough 

money in the world to pay everyone what they feel they deserve. We need a 

mechanism to make awards more uniform and fair, and we need restriction* on 

award* so we don’t bankrupt the system or drive the coat of medical care 

beyound the price of the average family.

House bill 166 does not limit the ability to sue. 70ft of your fellow Alaskans 

voted for the tort reform referendum. I ask ycur support for thi* bill.
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Alaska State Legislature
HOUSE OF REPRESENTATIVES

P .O . Box V 
S ta te  C ap ito l 

.Juneau , A lask a  99811

m e m o r a n d u m

TO: A L L  MBvBEPS
HOUSE OOTAUNITY A fD  REGIONAL AFFA IRS OCMMITTEF

FRCM: REPRESENTATIVE E ILEEN  P. MACLEAN, CHAIRMAN lP  .1
HOUSE OOvMjN ITY  AW) REGIONAL AFFA IRS OCAMITTEE

DATE: February  13, 1989

RE: Proposed Corrmi t tee  L e g is la t io n

P lease  rev iew  the e n c lo se d  le g is la t io n  and in fo rm a tion  p e r ta in in g  to  i t .
I p lan  to in tro d u ce  th is  le g is la t io n  on Wednesday, February  15th as a 
c cm n it te e  b i l l  u n le s s  th e re  is  o b je c t io n  from menbers on the ccrrm ittee . 
The  le g is la t io n  would c l a r i f y  in s ta tu te  th a t an o rd in an ce  o r r e s o lu t io n  
is  suspended i f  a referendum  p e t i t i o n  is f i l e d  b e fo re  the o p e ra tiv e  da te  
o f  the o rd in a n ce  o r r e s o lu t io n .

c c :  R e p re se n ta t iv e  P e te r  G o l l ,  C o -C h a ir
R e p re se n ta tiv e  Max G ruenberg , C o -C h a ir  
House J u d i c ia r y  Com m ittee
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LEGISLATIVE AFFAIRS AGENCY

M E M O  R A N  D U M  February 1, 1989

SUBJECT:

TO:

FROM:

M u n i c i p a l  Referendum3 
(Work Order No. 16-0722A)

Repres e n t a t i v e  E ileen MacLean, Chairman 
C o m m u n i t y  and Regional Affairs Committee

Tamara Brandt Coo^tji ( y  
Direc t o r  1
Di v is ion of Legal Services

You have asked for a draft bill that incorporates the s u b­
stance of the decision, Interior T a x p a y e r s  Association. Inc. 
v. Fai rbanks N o r t h  Star B o r o u g h , 752 P . 2d 781 (Alaska 1987). 
A  copy of that case is enclosed for your reference. That 
case held, in essence, that even w h e n  a r e f e r e n d u m  petition 
is filed against an o r d i nance that has a l r e a d y  gone into 
legal effect, that ordinanc e is s u s p end ed if it has not yet 
become operative. At issue was a sales tax w h i c h  had been 
enacted, but c o l l e c t i o n  of the tax h a d  not yet begun at the 
time the r e f e r e n d u m  p e t i t i o n  was filed.

E x i s t i n g  law n o w  p r o v i d e s  for s u s p e n s i o n  w h e n  a p e t iti on is 
filed b e fore the effective date. This draft expands that 
se c t i o n  to p r o v i d e  for s uspension of ordinance s or r e s o l u­
tions to when a p e t i t i o n  is filed b e f o r e  the operative date 
of the ordinance or resolution. Please contact me if you 
w o u l d  like any c h a n g e s .

T B C :gc 
W6/071

Enclosure(2)
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AS 29.26.180(b) TH E E F F E C T IV E  DA TE OF TH E SU SPEN SIO N  OF AN

ORDINANCE BEING R E F E R R E D  l|S EXAMINED.
;

rif:.'
7 'it:

The Supreme C o u rt of A laska held that "effective  

date of the matter re fe rre d "  re fe rs  to the date 

when the ordinance becomes operative rather than 

the date when the ordinance becomes law; the law
• #*f »

requires  that when a petition for a referendum is 

f iled, the ordinance that is  ' the subject of the 

re fe rra l is suspended pending the referendum vote 

i f  the "petition is  certif ied  before the effective date 

of the matter r e f e r r e d " .  The court noted that the 

term "e ffe ctiv e  date of the matter re fe rre d " can 

reasonably have at least two meanings; either when 

the ordinance becomes law or . when the ordinance 

becomes operative. Th e ordinance in question had 

become la w in it  did not y et req u ire  the collection of 

the new sales ta x .  The court noted that under the 

procedure o ^ t h e  borough, an ordinance takes effect 

as an ordinance on the f i r s t  business day after it is 

adopted; the automatic suspension procecure would

be completely meaningless unless the effective date
«v* '

is interpreted to mean when the ordinance becomes 

operative. court also agreed that the term

"m atter re fe rre d "  is  v a g u e . "  Interior T a xp a yers  

A ss 'n .  Inc. *v. Fa irban ks North S ta r  B oroi.gh, 742 

P. 2d 781.

While the decision of the court c la r if ie s  the vague 

ph rase , review is  recommended.

-5 7 -


