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treatm ent of owners and tenants at com­
mon law. such as the larger class of poten­
tial plaintiffs which may sue design profcs-

Neither is a suspect class. The right a s ­
serted is the interest in suing a particular 
party, which is not a fundamental constitu­
tional right, nonetheless, the interest in 
redressing wrongs through the judicial pro­
cess is a significant one. Wilson r. M unic­
ipa lity  o f  Anchorage, 669 P.2d 869, 572 
(Alaska 1983) We, therefore, conclude
that the compelling state interest standard 
does not apply and we may analyze the 
significant constitutional claims assorted 
under the fair and substantial relationship 
test of the state constitution. Erickson, 
574 P.2d at 12.

(5) We neat examine the statutory pu r­
pose to determine whether it is u legitimate 
exercise of the state's jiolice power. Id. 
The purpose of the statute is to encourage 
construction and avoid stale claims by 
shielding certain defendants from potential 
future liability. See Yarbro v. Hilton Ho­
tels. 655 P.2d 822. 825-27 (Colo. 1982). We 
believe that these are legitimate govern­
ment purposes.

The final step is to examine the means to 
determine whether they substantially fu r­
ther the statutory purpose. Erickson. 574 
P.2d at 12. In doing so, we do not hypothe­
size facts which would sustain otherwise 
questionable legislation. Isakson v. R ick ­
ey, 550 P.‘2d 359, 362 (Alaska 1976).

Scales argues that AS 09.10 055 is uncon­
stitutional because it fails to protect own­
ers, tenants, rnd materialmen, while pro­
tecting others who are similarly situated, 
such as architects, planners, engineers, and 
construction contractors. Turner Con­
struction contends that there are substan­
tial differences between these groups ju s ti­
fying the statutory distinction.

Many courts have suggested distinctions 
to justify the challenged classification. 
The exclusion of owners, tenants, and o th ­
ers in possession is mcst often rationalized 
by the fact that such persons have continu­
ing control over access to and maintenance 
of the property. Klein, 437 N.E 2d a l 522- 
25; Freezer Storage, 382 A.2d at 718. 
Some courts also point to the different

8. For p urpovri ot argument, we m u  me w iihou t
deciding lhai AS 00, JO OSS doe t no< proieci r a i

sioimls, the legal theories available to those 
plaintiffs, and the common law defenses 
available only to landlords and tenants. 
Freezer Storage, 382 A.2d at 718-20. O th­
ers cite the possibility of defective m ainte­
nance and alterations. Yarbro. 655 I* 2d at 
827-28.

Various justifications are also found to 
support the distinction between m aterial­
men and design professionals.' One argu 
ment is that, because materialmen provide 
standard goods m anufactured by standard 
processes, they may be held to higher qual­
ity control standards than the design pro­
fessional whose work is often unique and 
cannot ue completely tested, Klein, 437 
N.E.2d a t 524; Freezer Storage, 382 A.2d 
a t 719. In other words, buildings are more 
complex than their component parts. 
Freezer Storage, 382 A.2d at 719. Fur­
thermore, design professionals have special 
expertise; they should be encouraged to 
experiment and their creativity should not 
be stifled. Klein, 437 N.E.2d at 524; 
O'Brien v. H azelt‘ & Erdal, 410 Mich. 1, 
299 N.W.2d 336, 342 (1980).

We are not persuaded by any of these 
diverse rationales. One effect o f the s ta t­
ute of repose is to eliminate the statutory 
right of contribution amonR tortfeasors. 
In A relic S tru . ires v. Wedmore, 605 P.2d 
426, 435 (Alaska 1979), we ruled that the 
Uniform Contribution Among Tortfeasors 
Act. AS 09 10 010- 060, did not abolish the 
common law rule of joint and several liabili­
ty; therefore, each tortfeasor whose negli­
gence is a proximate cause of an indivisible 
injury remains individually liable for all 
compensable damages attributable to that 
injury. It follow* that whenever an unpro­
tected owner is 50% at fault and a protect­
ed contractor is 50% at fault, the unprotect­
ed owner would be 100% liable for all dam ­
ages, without a remedy for contribution. 
The s ta tu te  of repose, therefore, does not 
entirely abrogate liability for defective de-

i r r u lm c n  or m anu fa c iu rrrs
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sign work, but shift* it. Thus, the poten­
tial interest of joint tortfeasor* in S ta in in g  
contribution, in addition to the clnimnnt'a 
interest in suing a particular party, must 
be considered.

In our view, there ia no substantial rein 
tinnship between exempting design profes­
sionals from liability, shifting liability for 
defective design and construction to own­
ers and material suppliers, and the goal of 
encouraging construction Tlie shift of lin 
bility to unprotected parties decreases their 
incentive to build in corresponding measure 
to the increased incentives of protected par­
ties. If anything, the disincentive on the 
part of owners may be greater than their 
proportional measure of liability shift, be­
cause they may lie liable for a product o«er 
which they have no control. Moreover, d* 
sign defect* may be catastrophic, and ex­
perimental designs shift correspondingly 
greater unknown risks to owners, giving 
them even more reason not to finance con­
struction. Thus, we believe that the s ta tu ­
tory means are not substantially or ration­
ally related to the ends. We conclude that 
AS 09 10.055 violates the equal protection 
clause of the Alaska Constitution.

The decisions of the superior court in 
File Nos. S-M29 and S-1600 are AF­
FIRMED.

Robert MERRY, Appellant, 

v,

STATE of Alaska. Appellee.

No. A-1635.

Court of Appeals of Alaska.

March 25 198a 

Re heanng Denied AprJ 12 . 1988.

While defendant was on probation for 
misconduct involving controlled substance 
in third degree, defendant pled no contest

to another felony. The State then moved 
to revoke defendant’s probation based on 
the second felony conviction. Tlie Superior 
Court, Third Judicial Dmlrict, Anchorage, 
S J . Rucknlew, J r , J , revoked defendant's 
probation anil imposed sentence of three 
and one half years, and defendant appeal­
ed. Tbe Court of Appeala, Coats, J , held 
that (1) court's later imposition of consec 
utive sentence after mistakenly imposing 
concurrent sentence did not constitute dou­
ble jeopardy; 12) court's pronouncement of 
sentence outside presence of defendant and 
his counsel constituted harmless error, and 
(.’I) imposition of sentence for probation vio 
lalion after violation was considered as Ag­
gravating factor a t another sentencing pro  
ceeding did not violate double jeopardy.

Affirmed

1. Criminal l.«w «=»|89
Once sentence is legally imposed and 

not subject lo change under criminal rules, 
double jeopardy bars court from increasing 
sentence. U.S.C A. Const. A mend. 5

2. Criminal laiw *»I8J
Court's later imposition of consecutive 

sentence a fte r mistakenly imposing concur­
rent sentence did not violate constitutional 
provisions prohibiting double jeopardy; it 
was clear from sentencing record that 
court made mistake and that court intended 
to impose consecutive sentence. U 5  C.A. 
Const.Amend 5.

3. Criminal I-aw «=»987
Not every correction in ’ idgment re­

quires presence of defendant however, 
sentencing ia critical stage c . criminal pro­
ceeding, at which defendant should be 
present

4 . C r im i n a l  L a w  * -1 1 7 7
Court’s pronouncement of sentence 

outside presence of defendant and his coun­
sel constituted harmleaa error, where de­
fendant wax given notice of fact that court 
had made change in sentence on record and 
defendant never asked court to repro- 
nounce sentence ia his presence
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For more th in  25 y ttri the dtsian profas- 
lion, jointly with c o n trc to n , has acted 

to  secure K ite laws which .iTtciivcty cut off 
r l |h u  o f  ic tion  by plaintiffs for slleged ncali- 
■ence after ■ re u o m b lt period of time fol­
lowing completion o f a project.

T heie  efforts have been largely succtuful 
throueh em c tm tn t o f w h it were originally 
called "statutes o f lim itation," but now ire  
m ote properly designated as "iti-u tes o f re­
pose." Only two itite  legislatures (Arlsona 
in d  lowi) hive failed to p u t  iny kind of 
legislation along thit lin t.

W ith few exception!, theie lewt cutting 
o ff a t i;h t o f K tion  against A/Ei »nd con* 
tractors aftet the established period of time 
have been attacked on  co n stitu tiona l 
groundi The x o re  ttandt at 30 p u t s  find* 
Ing then  constitutional end 10 holding them  
unconi tuticnal. In the remaining lO n t «  
there has been r,o definitive decision.

T h e  basic legal issue on which the courts 
have ruled one way or the  o ther o n  the 
constitutional question Is in teilicy more of a 
aodo l or policy Issue. C ourts which h iv e  
come down against such sritu tet argue that 
they are contrity  to the "open court ’ prod* 
lio n s in  the state constitu tion  to  bar an 
action for Injury before the Injury h u  oc* 
cured. . nuj, where there waj a defect In 
design cr construction which w u  not mini* 
fcit until yean after substantial completion 
o f  th e  project, and beyon i the sta tu tory  
cutoff period, It would be an Injustice to 
dismiss the euit for dsmiges before the in* 
lured  party had a chance to  prove negli* 
f?ncc.

T h e contrary, and majcrity, view of couru  
w hich have passed un rhe isiue u  that It may 
be equally unfair to the designer or contrac* 
tor to  face a netligence claim Indefinitely. 
Ac some reasonable point in time, a person 
shou ld  no t have to  face a never-ending 
possibility of a suit based on work done many 
yrsra earlier.

Factori favoring a limitation
T ha courts finding in favor of the constitu­

tionality o f statutes of repose also note the 
problem  of proof o f fault yean af/er the  
project u  completed. CXxumenu have disap­
peared and witnesies. If still avilliblc. haw  
faulty memories of the facta Favorable decl* 
ah ns often note tha-, unlike pnxiucts, the 
design end construction of projects arc not 
subject to  losing. Finally, the majority slew 
Is tnat the iuue Is properly one for legislative 
jiolicy d e te rm ina tion , ra ther than  judicial

What is a reasonable cutoff perUxJ follow­
ing substantial cs»rr.g>lctk-«n? Thu varies con* 
sJdsrehly among the state laws, ranging from 
•  low *4 fxwr yean to a high of 15 yrsn. with 
nn avenge of seven oe eight yean- S*me

artemprs arc being msdc to lower the cutoff 
to  five years, hut there ia a danger that the 
courts may consider thla unduly short.

Now that the basic concapt is well estab­
lished in tha majority of sta tu , a seriu  of 
court decisions have dealt with the queition 
o f  1 vtarpratation of the specific language. 
S till a current question ia w hither the stature 
o f rcpotc applies to products incorporated 
Into a structure. T he couru are split, de­
pending on the particular facts of the case, 
and It may be soma time before a consensus 
emerges on the iuue.

In a recen t Pennsylvania case, for In­
stance, a federal coun applying ftnnsylvania 
law In an action against the manufacturer of 
■n oven that had been Instilled In an Indus­
trial building held that th t  itatute did not 
apply because the oven was not "an Improve­
m en t to  teal p ro p e rty ."  This Is langusge 
com m on to all the state sutures of ttpo te .

Contrary to the conclusion In tha Penn­
sylvania case, the Texas Court of Appeals h u  
held th i t  the statute did apply to tne m anu­
facturer of a wall heater that allegedly caused 
carbon monoxide poisoning. The h u tc t ,  the 
co u rt said, was an "im provem ent to  real 
property," and not just a fixture because it 
was actually built into the wall.

T herein  may lie the distinction to guide 
th e  courts in  subsequent casts: Was the 
p roduct t n  i n t e m i  part o f the building, 
thereby being an improvement to real prop­
erty"! O r was (he product Installed in such a 
way shat it was readily movable, thereby 
being a fixture? A  dissenting justice in the 
Pennsylvania u s e  said the answer "should 
tu rn  upon whether their component parts 
were specifically designed for this purpose or 
w tre snelf Itcmj intended for many purposes
• • • •

The scope and 
legality of 
statutes of 
repose
M Oil courts uphold bus 
cutting off actions 

, against designers and 
contractors, but split on 

the issue of their 

application to products

By M i l  ton F. Lunch"
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T he Supreme Judicial C ourt of M iuachu- 
se tti recently held that the statute of xpoee 
d id  no t p ro tec t the  supplier of a circut 
breaker which had been incorporated into 
th e  s tructu re  on  * p erm anen t basts, but 
app lied  only  to  those who " . . .  render 
particu larised  serv lets for th e  design and 
corutrucrion of particular improvements to 
particular pieces o f real property.11

As ll always the case, each decision turns 
on  In own facD But the most likely teat 
shoulJ b< whether the product in quetriun 
becomes a perm anent part of the structure, 
thereby  losing its character as a separate

ErnJuct, just as the bricks and steel in a 
uiKiir.se are ibaorbeJ into and btcome an 

Integral pan  o f the building Kowtvtr, as 
usual, the courts will have the last word. A

> I | k *•> W 
fntf*u* +JI l>»wwi *M m y Ui w»*n «  I >•**«•«> * 
» fc*.,i rf.M * « » ■ w  > * « « .k  Ukk.u
lv«M lk^« .*  < kU »w-1 *■% <V* » >• rvU
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Alabama

Statute 
O f  Repose

Constitutional/
Unconstitutional

Unconstitutional

C i t a t i o n

F ^ r n 8 0 ^ ^ - ’ - ^ n n c H a m a n

Alaska

A r i r o n e

$09.10.035

Nona

Undecided

Arkansas $37-239 Constitutional Carter v. Hartenstcln 
455 S . W. 2d .918 ' ( 1970)

California

% Colorado

5337.1, 337.15

5 1 3 - 8 0 - 1 2 7

Constitutional

Constitutional

Barnhousc v. City of 
P i n o l e , A p p .. 183 
Cal.Rptr.881 (Ct.App 
1982 )

Criswell v. M.J. 
B r o c k  & Sons, Inc. 
601 P . 2d 4 S 5 (1984 )

Connecticut S52-584a Constitutional Patricia 0. Ecker v. 
Town of West Hartford 
205 A . 2d 219 (1907)

D e l a w a r e

I

$0127

Diat of Columbia $12-310

Conatitutional

Conititutional

Chcswold Vol. Fire 
Co. v. Lambertson 
C o n s t . , 489 A . 2d 413 
( 1 ^ 8 4  )

Wetterman v. Flromans 
fund Ins Co. 7 4 99 A .id 
H 6  (CtTApp. 1905)

Florida S95.ll Constitutional American Liberty I n s 
Co. v. west & Conyers 
T 9 1 So72d 5~7 [ C t . ApK
1906)
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I
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1

H e i n e

M a r y l a n d

Statute 
of Repose

53-1006

5657-8

55-241

522.3

534-4-20-1

None

None

5413.135

59:2772

S752-A

S5-1O0

Coneti utional/ 
Unconst 1 tut i o n s 1

Conatltutlonal

Citation

Undecide d*

C o n s t i t u t i o n a l

C o n s t i t u t i o n a l

C o n s t i t u t i o n a l

C o n s t i t u t i o n a l  

C o n s t i t u t i o n a l  

U n d e c i d e d  

C o n s t i t u t i o n a l

£ UHg_v- Southern Cc 
s e r v  Lces~ fnc TT7—

s h l b u y a  y  i r . h ! , - ,

T w i n  pa M  s_f! 1 t ̂  j ̂  ^
H o s pital bT d q  v~T

Hi*’̂1.11/ 64~4 p . 2 d  341 
( 1 9 8 2 )

%

M atayka v. H e l ia.

4 5 6  N .E .2 cl  3 5 3 —

( I I I . A p p .  1 9 0 3 )

Beecher v. White. 
44 7 N .E .2d 522 
( I n d . A p p . 1983)

Carney v. M o o d y .
>46 S . W . 2d 40 (1982)

Burmaster v. Gravity 
366 So.2d 1381 (1978)

Whltino-Turnnr C o n­
tracting" Co. v. 
C o u p a r d , 4 9 9”~A.'2d 178 
(Ct.App. 1985)
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M i c h i g a n

Mi nn e so t a

n

I n  M l B s i o s i p p i

I

■
Missouri

Montana

■
N e b r a s k a

a
$  N e v a d

m

ta
■

I

0
■

N o w  H a m p s h i r e

N e w  J e r s e y

.Statute 
of Repose

S2B

S27A.5839

5541.051

515-1-41

S 516.097 

593-2619

S25-222,223

S I

None

S 2A :14-1.1

Con*titutional/
Unconstitutional

Constitutional

*

Conotitutional

Constitutional

Constitutional

Undecided

Constitutional

Constitutional

Unconstitutional

Unconstitutional

Constitutional

E x hibit “A*, Page - 3 -

Citation

K l e i n - V .  C a t a l a n  $ 

437 N . E . i d  514 
(S.Jud.Ct, 1982)

O ' B r i e n  v , H a z e l s  ( 
E r d a l ,  2 9 T  N . W. 1
(1980) J

Calder v. City o f  
C r y s t a l / 318 N.W.2d 
838 (1982)

Anderson v. Fred 
Wagner, E t c . , 402 
S o . 2d 320 f1981>

Reeves v. H i e  
Electric C o m p a n y , 
551 P . 2d 647 (1976)

Williams v. Kinqerv 
Const C o , 404 N.W.2d 
32 (1987)

State Farm Fire and 
Cas v . All Elec . , In< 1 
660 P . 2d $95 ( 1983)

Henderson Clay 
Products v. Edgar 
Wood, E t c . , 451 A . 2d 
174 (1982)

Rosenberg v. Town of 
North Bergen, 293 
A . 2d 662 ( 1?72)
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tato

N e w  M e x i c o

Statute 
of Repose

S37-1 27

Constitutional/
Unconstitutional

Constitutional

Citation

Howell v. B u r k . 568 
P . 2d 214 (Ct.App. 
(1977)

N e w  Y o r k None

N o r t h  Ca r ol i na  §1—46 Constitutional L amb v . Wedcjewood 
South C o r p . . 302 
S.E.2d 860“( 1903)

North D a k o t a

Ohio

S28-01-44

S 2 3 0 5 131

Undecided

Constitutional Elizabeth Gamble 
Deaconess Home v. 
Turner ConstTT 470 
N .E .2d 950 ( C t ,App. 
1984 )

r e g o n S 12.135 Constitutional Joseph v. B u r n s . 491 
P . 2d 203 (1971)

Pennsylvania S5536 Constitutional F r e e z e r  Storage, Inc. 
v. Armstrong Cork Co. 
382 A . 2d 715 (1978)

Rhode Island S9-1-29 Constitutional Walsh v. G o w J n q . 494
A . 2d 543 (1965)

South Carolina Unconstitutional Broome v. T r u l u c k ,
241 S.E.2d~~739 ( 1978)

South Dakota Unconstitutional Daugaard v. Baltic 
Co-Op. Bldq. Supply 
A s s ' n . , 349 N .W .2d 
419 (1984)

E x h i b i t  nA H , Page - 4 -



>UIL-  0 1

Stat#

Tennessee

Texas

Utah

Vermont

■Statute
o l  . f t e p o a e

S28 — 314

S55.3 6a

§70-12-25.5

$511

Constitutional/
Unconstitutional Citation

Constitutional

Constitutional

Undecided

Constitutional jjarmon v. a

J « H U O  > n n i ; l > t t i

I n c . ,  £ i ; ) s  . W. 2 d  522 
(1981)

M c C u l l o c h  V . F O v  t. 
J a c o b s ;  I n r . f

1903) 3 i r T C t 'A p P '

G q o d  v .  C h r i s t e n s e n  
m l  P . 2d 223 ( 1974)

i f
Virginia

Washington

I
I
3

West Virginia

Wisconsin

Wyoming

S8.01-250

S 4 . 1 6 . 3 1 0

None

§893.155

S 1 - 3 - U 1

Constitutional

Constitutional

Constitutional

Undecided*

Smith v. Allen 
Bradley C o . . 371 
F.Supp. 698 (1974)

Jones v. Weyerhaeuser 
Co^, 741 P.2d 75 (Ct. 
App. 1987)

United States Fire 
Ins Co v. E.D. Wesl e y  
C o . , 301 N.W.2d 271 
(1980)

Phillips v. ABC Bldrs' 
611 P . 2d 821' (198U1

J b ^ T o t ^ U d ^ n  £ y Wt h e “ o u r t h a 6  ^

I

Exhibit "A", Page - 5 -



STATUTES Of REPOSE TOR DESIGN PROFESSIONALS

m. m  c o n s t i t u t i o n a l

A R X A N 8 A S

CALIFORNIA

COLORADO

DELAWARE

D. C.

FLORIDA

GEORGIA

IDAHO

LOUISIANA

MARYLAND

MASSACHUSETTS

MICHIGAN

MINNESOTA

MISSISSIPPI

MONTANA

NEW JERSEY

NEW MEXICO

NORTH CAROLINA

OHIO

OREGON

PENNSYLVANIA

TENNESSEE

TEXAS

UTAH

VIRGINIA

WASHINGTON

C a r t e r  V. H ar te  n e t e l n . 455 a.W. 2d 910 (Ark. 1970);  app.  d ia m iaa ed  f o r  
want  o f  a u b ^ t a n t i a l  f e d e r a l  q u e s t i o n ,  401 U.8.  901 (1971)

Regenta o f  tht U n l v r a l t y  o f  C a l i f o r n i a  v .  H a r t f o r d  A c c id e n t  & Indemni ty
Co,, 131 C a l .  R p t r .  112 (C a l .  App. 1976)

Yarbro  v .  H i l t o n  H o te la  C o rp . ,  655 P. 2d 822 (Colo.  1982)

Chtewold V o lu n te e r  F i r e  Co. v .  Lambert  & Sona C o n s t r .  Co. .  462 a 2d
416 (Dal .  1983)

B r i t t  v .  S c h i n d l e r  E l a v a t o r  C o rp . ,  637 F. Supp. 734 (D.D.C. 1986)

American L i b e r t y  In a u ra n c a  Company v.  West 6 Conyere,  A r c h i t e c t a  and
E n g i n e e r s , 491 So. 2d 573 ( F l a ,  App. 1986)

M u l l i a ,  e t  a l .  v .  S ou the rn  S e r v i c e s  Co. ,296 So.  2d 579 (Ga, 1982)

Twin F a l l a  C l i n i c  t  Hoapi t a l  Bldg.  Corp.  v .  Hammlll , 644 P. 2d"347 
( I d a .  1982)

B jrm ae te r  v .  G ra v i ty  D ra inage  D i s t r i c t  No. 2 , 366 So. 2d 1381 (La. 1978)

W hi t lng -T urne r  C o n t r a c t i n g  Co. v .  Coupard , 499 A. 2d 178 (Md. 1985)

K le in  v.  C a t a l a n o , 437 N.E. 2d 514 (Maes. 1982)

O'Brier .  v .  H a z c l e t  6 E r d a l , 299 N.W. 2d 336 (Mich. 1980)

C a ld e r  v.  C i t y  o f  C r y s t a l , 318 N.W. 2d 838 (Minn. 1982)

Anderson v.  F red  Wagner s Roy Anderson,  J r . ,  402 So, 2d 320 (Miss.  1982)

Reeves v.  I l l e  E l e c t r i c  Co. ,  551 P. 2d 647 (Mont. 1976)

Rosenberg V. Town c f  Nor th  B e rg e n , 293 A. 2d 662 (N .J .  1972)

T e r ry  v .  New Mexico S t a t e  Highway Corar ' lss lon, 645 P. 2d 1375 (N.M. 1982)

Lamb v .  Wedgewood, 286 S.E .  2d 876 (N.C. App. 1982)

H a r t f o r d  P i r a  I n a .  Co. v .  Lawrence ,  Dykes,  Goodenbarger ,  Bowar &
C la n cy , 740 F. 2d 1362 (6 th  C i r .  1984)

Joaeph  v.  B u rn s , 491 P. 2d 203 (Ore,  1971)

F r e e z e r  S to rage  I n c .  v .  Armstrong Cork Co. ,  382 A. 2d 715 (Pa.  1978)

Harmon V. Angus R. J e s s u p  A s s o c i a t e s ,  I n c . ,  619 8.W. 2d 522 (Tenn. 19131)

H i l l  v .  F o r r e e t  & C o t ton ,  I n c . ,  555 S.W. 2d 145 (Tex, C iv .  App, 1977)

Good v .  C h r i a t e n e e n , 527 P.  2d 223 (Utah 1974)
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MEMORANDUM

TO:

ATTN:

FROM: Gretchen Keiser

Legislative Analyst

RE: Alaska Builder Liability for Construction Flaws

Research Request 88.253

You requested information on state and municipal laws governing builder 
liability for construction flaws. Specifically, you wanted to know the 

length of the period of liability following completion of construction.

Under Alaska's Code of Civil Procedure, a person must bring an action to 

recover ". . .for a deficiency in the design, planning, supervision or 

observation of '“truction or construction of an improvement to real 

property. . ." wit,..(i six years of substantial completion of an improve­
ment (AS 09.10.055; Attachment A). This statute also allows for actions 

(within the six-year period) against a person performing or furnishing the 

design, planning, supervision, or construction of an improvement to recover 

damages for injuries or wrongful death arising out of a deficiency. A c c o r d­

ing to the statutory citation, this limitation of actions relating to 
construction was enacted in 1967 (61 SLA 67).

Jim Baldwin, Assistant At torney General, was not aware of any municipal 

o r d i n a n c e s  specificaTly addressing the issue of limitation of a r s o n s  

relating to construction, but considered it unlikely that municipalities 

would establish a limitation of actions which differed from state statute.

I contacted the municipal law departments of the home rule municipalities 

o f  A n c h o r a g e ,  Juneau and Sitka and all indicated that they have no 

ordinances addressing this specific issue. They would rely on state
statute if the issue arose.

Please contact me if you have any further questions.

Attachment



ATTACHMENT A 

Alaska Statute 09.10.055
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u i#  of l im ita tio n *  la no t to lle d  by I h e d e f tn  
ila n ( 'a  ab a an c a  f iv rn  l l ta  e la te .  aa  p ro v id ed  
by AA 0 V 1 0  I W . w h a n , d u r in g  (h a  defan  
d e n t 's  alw erw e Ota p la in t i f f  h a d  (h a  n g h (  
U  p rta a a - l a g a u ta i  h im  u n d e r  A S 
i n  Oft 9 2 0 . * h i r h ,  in  co n ju n c tio n  w ith  (h ia  
M elto n . m a k e s  Ota iT tm m laaionar of ra v a  
n u a  (h a  a g a n (  o f (h a  aL aan( d af« rtdan ( for 
p u rp o se s  o f a a r v t r r  o f  p ru reee  H y rr.r  « 
O g la , H up i t  O p  N o 7*2 i F . l t  N o I359>, 
4 88  P  I d  7 1 0  • Im? S1

Chapter 10. limitation!! of Actions.
t ta a U tt*  H artkM i

1 0  ( a a s n l  l i a n l a ln m i  on  m i l  a t l i v M  1 2 0  
30 AcImmm U  reew vat r e e l  p ro p e r ty  In  10

p aara
40 A rlm n  u|a>n |u d g n M n ( m  aM tlad 

n a u u M k i  in  10 p a a ra  
6 0  A m w va U  h a  b ro u g h t  in  at a p a a ra  
1 6  ( a n a  in  a r t t e n e  r e la t in g  la  to n  

lU u r tM n  in  a i t  p a a ra  
bO A rtta n e  (a  ha b ro u g h t  in  th r a a  p e a ra  
7 0  A d a m  I*  b a  b ro u g h t  in  l* w  p a a ra  
00 Act aw* l a  b a  b ro u g h t  in  on* y e a r 
V0 A n sa rta  ta r  p a n a l l  p 

100 (K h a r u t i s M  in  10  p a a ra  
110 A r m a l  4  c a u a a  4  K tw n  u p o n  

m u tu a l ,  «p«n , a n d  c u r r a n t  a r r o u n l  
(VO A ctrane in  n a m e  4  a u t a .  p d i tw a l  

a a b d iru e a n a . m  p o b ftc  re e p o re ltu n e

KAect o f abaer w e fro m  a u t a  o r con 
c o a lm a n !

140 fh a a b i l i t ie a  o f m in o r ity , in co m p a 
( a m p  a n d  im p rta o n m a n l 

140  H aab tlilp  o f  a l ie n  d u r in g  w ar 
170 in ju n c tio n  a g a m a l c o m m en c em en t of 

ac tio n  
IPO Ih M tn l i lp  
I I  ( a s s i s t i n g  d is a b i l i t ie s  
2 0 0  A ck n o w led g m en t o r p ra m ita  
2 1 0  F a  p m a n l o n  ac co u n t 
2 2 0  W h a n  n o n ra a td a n (‘a c a u a a  o f ac tio n  

b a r ra d
X30 t 'a r t a in  acliocia re la t in g  to  ra a l  p rv p  

a r tp
2 4 0  I 'a m m n w r n w n l  o f a c tio n  a Aar 

d tam taa a l or fe v e re e l
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C o l l a U r a l  r e f e r e n c e * .  • fti A m  J u r  
2 d , L im ita tio n  o f A rtiu n a . I  I a l a#«j 

03  C  J  8 ,  L im ita tio n *  o f A c tio n s , I  I a t 
MU

W h a n  a la (u (a  o f  lim ita tio n *  b e g in s  to  
ru n  a g a in s t  ac tio n *  to  ra c o v a r in la ra * ( , J fl 
AI K 10 *6  

W h a n  l im ila t iu n  b tg in *  to  ru  . a g a l r i l  
a n  a c tio n  tu  ra c o v a r on  a c ro u n t  • ra m o v a l 
c f  m in a ra l  fro m  la n d , 37 A l i i  I I  2 

W h a t a m o u n ta  to  com m erK ernai.v  o f  s u i t  
to  a n f o r ta  m e c h a n ic 's  lie n , 7 ft A l.lt  69ft 

l a w  r a q u in n g  a a rv ita  o f  r o t i r e  b a fo re  
b r in g in g  a u il , a* afTacting O n a  fro m  w h ich  
• i a t u u  of lim ita tio n *  b ag tn  l a  ru n , Vft AI.H 
1168. 3  A I J l 2 d 7 l l  

W h a n  " b a ll"  d aa m ad  to  h iv a  ta W n  p la c a  
fo r p 'jrp o a a a o fa U K iila  o f  li A ita tlona  w h ich  
A aaa c o m m a n c c m a n t o f p tn o d  a t  t irn a  o f 
ju d ic ia l  a a la , 101 A LK 1348

W h a n  l im ita t io n  corm ianca«  to  r u n  
a g n r u t  a u il  fo r r#form al*  <i o f  in a tru m a n t ,  
106 A LK  I33H 

C h a r a iU r  o r  k in d  o f  a c tio n  o r  pro* 
t r a d in g  w ith in  o p a ra tio n  o f  * U tu le  w h ich  
p a rra il*  n aw  a c tio n  aA a r a a p ira t io n  o f 
p a n o d  o f l im ita tio n * , u pon  fa ilu r a  o f  p ra v i- 
o u a  ac tio n *  cu m m cn c ad  w ith in  lh a  p a n o d , 
120 A LK 3 7 6 . 7 9  A LK 2d 1309 

Ih ira a*  o r  u n d u a  m flu a n c a  a* to l lin g  o r 
a u « |« n d in g  a la tu ta a  c f  lim ita tio n * , 1 2 1  
A LK 1294

( 'o m m tn c a m a n l  o f  a c tio n  a* * u * p en d in g  
c f  ru n n in g  o f  lim ita tio n *  a g a in a t  c la im  
w h ich  is  aubpact o f aalo/T. c o u n ta rc la im , or 
ra c o u p m a n t, 127 A LK 90 9  

W h e n  a t a tu l a  o f  h m ila t iu n a  cum m ancaa  
tu  r u n  a g a in a t  a c tio n  to  ra c o v a r l a a ,  131 
A LK  822

V /a r  a a  au a p a o d in g  r u n n in g  o f  lim i 
la tio n *  in  a b a an c a  o f ap a cin c  a u t u t o r p  pro- 
viaton* to  t h a t  a ffac t, 137 A LK  I4 M . 140 
A l i i  1518. 141 A l i i  1611 

A n c il la ry  p ro o a ad in g a  a* auaparvding or 
r a m o v in g  b a r  o f  a ta tu ta  o f  l im ita l io n a  a a  to  
ju d g m a n t, 166 A I.R  767 

A p p lK a tio n  a n d  l im iU  o f ru la  t h a t  d a a th  
o f parao n  Ita b la  doaa n o t m U m ip t  ru n n in g  
o f a ta tu la  o f  l im ita tio n * . 174 A L it 1423 

V a lid ity  o f  c o n tra c tu a l  w a iv a r  o f  a u t u t a  
o f l im ita tio n * . I A LK 2d 1446 

L im iU U o n  p er io d  aa  tfT acU d bp  ra q u ira -  
m « n t o f  n o d e *  o r p ra a a n ta tio n  o f  c la im  
a g a in a t  g o v a m m a n ta l  body. 3  A LK '2d 711 

N aw  p a r ty  b ro u g h t  in  a A a r a t a tu l a  h aa  
r u n .  6  A LK 2d 6  

F r a u d  a a  lu l lin g  p « riod  fu r b r in g in g  
a c tio n  p ra a e n h a d  in  a ta tu la  crm atlng  th a  
r ig h t  u f a c tio n , 1ft A l i l 2 d  ftlh)

h u n t  a r id  laa l d a y  in c lu d ed  o r  e i r lu d r d  
fur purprw aa of a ta tu ta ,  '20 A l.lt2 d  1240 

T o ll in g  o f a ta tu la  o f l im ila tiu n a  w h e re  
prucaa* la n o t a e rv ad  Iw fore r i p i r a l iu n  of 
i in u la t io n  p c riu d , aa  afTrcUd hy a ta lu te a  
d e f in in g  c o m m e n ie in c n t o f ac tion , or 
a ip rv a a ly  re la t in g  to  in te rru p tio n  of 
r u n n in g  o f l in u ta t io n a ,  27 ALK 2d 236 

IV om iaaory  ca lo p p al aa  to  a ta tu ta  of l im i­
ta tio n * . 48 A t.ll2 d  1079 

H a il in g  d«r«na« o f  a ta tu la  by d a m u rra r , 
a q u iv a le n t  m o tio n  to  d iam iM  o r by m otion  
fo r ju d g m a n t  on p la a d m g a . 01 ALK 2d 300 

K a ii in g  a ta tu la  by m o tio n  for au rnm ary  
ju d g m a n t .  01 A LK ZJ 341

V a lid ity  o f a t a tu la  e n la rg in g  l im ita tio n  
p a n o d , 78 A LR 2d 1080 

I line** o r  d e a th  o f  p a r ty ,  ro u n acl, o r  w it 
n w (  a*  a ic u a a  for f a i lu r a  tu  tim e ly  pro*e 
r u U  a c tio n , 80  A LI12d 1399 

O c n a ra l  a p p a a ra n c a  aa av o id ing  
o lh a rw ia e  affec tiv a  b a r  o f a ta tu la  o f l im i­
ta t io n s ,  0 2  A l.K 2 d  121X1 

A p p o in tm e n t o f  g u a r d ia n  for incom pe 
ta n t  o r  fo r in f a n t  a*  affec tin g  ru n n in g  o f 
• t a t u t a  o f  l im ita t lo n a  a g a in a t  w a rd . 8 6  
A L R 2 d 9 6 6  

S u t u l a  l im it in g  t im e  for p ru b a l*  a* 
a p p lic a b la  to  w ill p ro b a te d  in  a n o th e r  
ju r isd ic tio n , 87  A LK  2d  721 

F e d e ra l  court** a d o p tio n  o f a ta te  period  
o f  l im ita t io n , in  a c tio n  tu  en fo rce fe d era lly  
c r a a ta d  r ig h t ,  a a  in c lu d in g  ra la la d  o r a u b  
a id ia ry  a ta ta  la w s  o r  ru le a  aa  tu  liim - 
ta t io n a , 9 0  A l i ( 2 d  265  

C i t r * ta r n t u n a l  o p e ra tio n  u f  l im ita tio n  
ap p lic a b la  tu  a la tu lu ry  c a u se  o f  a c tio n , 
o th e r  th a n  by re a s o n  o f  **borTowmg s la t-  
u ta ."  95  ALK 2d 1162 

R u n n in g  of a t a tu ta  of l im ita l io n a  aa 
a /fa r ta d  by d o c tr in e  of re la t io n  b ack  of 
a p p o in lm a n l o f  a d m in is tr a to r ,  3  A LH Jd 
1234

V a lid ity  o f  c o n tra c tu a l  t im e  period , 
s h o r te r  t h a n  a t a tu t a  o f  l im ita tio n s , for 
b rin g in g  a c tio n , 6  A L K 3d 1197 

W h a t c im im a la n c r *  a ic u a a  fa ilu re  tu 
s u b m it w ill for p ro b a ta  w ith in  l im a  lim it 
se t by s t a tu te ,  17 A L K 3d 1361 

S e t . la m e n t  n e g o tia t io n s  aa  es topp ing  
re lia n c e  on  a t a tu ta  o f  lim ita lio n a , 39  
A L R 3d 127 

A g re e m e n t o f  p a r t ie s  aa  ea lo p p m g  
re lia n c e  o n  a u t u t a  o f  lim ita tio n s . 43 
A L K Jd  7 56  

F rom i**a to  a a t t la  o r  p a r fo rm  aa  
aa lo p p in g  re lia n c e  o n  a U tu l*  o f lim i 
la t io n a ,  44 A L K Jd  402
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ft M  10010 A lA H M A  S tA T irT IU I ft 09 10010
H a m tifT a  d ilig e n c e  • •  a l l n l i n g  hi* 

r ig h t  l a  h n «  d e f e n d a n t M lo tiyw ) fro m  
p le a d in g  ltv* s ta tu te  of l im ita tio n * . 44 
A L K Jd  7 60

F id u c ia ry  o f c u a f id e n l ia l  r a la t iu n a h ip  a* 
a f fe c tin g  ee topp# I lu  p le a d  * i* tu l*  of lim i 
la tu m *  4ft A LR V J M 0

D a isy  r  a u a e d  t j r  o th * r  l i t ig a tio n  • •  
eeU spping re lia n c e  o n  s t a t u t e  o f  lim i 
U t  mi. 4ft A l J U d  70?

V a lid ity  oI c o n tra c tu a l  p r w is i tm  e a ta h  
l ia b in g  p e rio d  of l im ita tio n *  lu n g e r t h a n  
t h a t  p ro v id ed  by * ie l#  a U tu t e  of lim i 
U tio n * . IM A L K Jd  1172

H a la tio n  b ac k  o( a m e n d e d  p le a d in g  
s u b s t i tu t in g  t r u e  n a m e  o f d e fe n d a n t  fo r 
fW tilieue  n a m e  u ae d  in  * « r l ie r  p le a d in g  eo 
aa  u  av o id  b a r  o f  l im i ta l io n a .  Aft A l.K Jd  
130

I n g a )  m a lp ra c tic e  by  p e r m i t t in g  a t a lu  
t o o  t im e  lin  t a l i e n  to  r u n  a g a in a t  c l ie n t  * 
c la im . V0 A L K Jd  293

I tela  r  in  p ro se c u tio n  of d ia n p l in a r y  pen 
re e d in g  a a  d e irn a *  o r m i tig a tin g  ( i r i u m  
a ta n re . 9 J  A L K Jd  IO&7 

.S ta tu te  o f l im ita l io n a  aa  b a r  to  a rb i  
t r a t iu n  u n d e r  a g r e e m e n t.  94 A L K Jd  51.1 

I .ache*  ut i c i |u i r K t i K i  a* d a le  nae , aa  a# 
la  b a r  m o v e r  y o r a r re a ra g e *  of p e r m a n e n t  
a lim o n y  o r c h ild  *upt*sri, ft A l K 4 lh  lU lft 

S ta tu te *  l im i t in g  l im e  for turn 
m e n c e m e n t o f a c t io n  to  aa ta b lie h  p a te r m t  y 
of i l le g i t im a te  c h i ld  a a  v io la tin g  c h i ld *  
re n a l  i tu t  ion*I r ig h t* , l b  Al K t ib  9 2 6  

C la im *  for aa p a n a a *  of la a t a irk n e e *  or 
for h m a r a l  aa p en a e*  a a  a i t h m  ra m le m p l*  
lio n  o f e ta tu te  r e q u ir in g  p ro a a n la lio n  o f  
c la im *  a g a in * ! d e c e d e n t •  a o ta l* . o r 
lim itin g  l im e  for b rin g in g  a c t ie n  Ih a rn x i  
17 A l J U t h  AJ0

8 «c. 09.10.010. G en e ra l lim it* tiona on  civil aclione. No ptmon 
msy commence ■ civil action except w ithin the periods prescribed in 
th u  chapter alter the cause of sction hsa accrued, ricep t when, in 
special case*, a different lim itation la prescribed by s ta tu te  i |  I (II ch
1 0 1  S L A  l % Z i

( 'r o e *  r e f e r e n c e * .  — f o r  ru m  
m e m a n e n l  o f  a c tio n , a n  ( ’ i f  K 3 . fo r

N O T C H  T O

T h i#  t r c t i o a  r o d t f l e *  t h e  g e n e r a l  
poU cW * o f  f r o  a t i a g  r e p o s e  a n d  a a e u n n g  
f r e s h  ev id e n ce  * 1  i n a l  by  e e to h lis lu n g  ce r 
t a i a  t im e  l im it*  (or a l l  n v i l  act**ma 
H a a k a n a o n  v W a k rfte td  S a a f e d * .  In c  . 
S u p  C l  O p  N *  I V O  I K ilo  N o* J42M 
3497* 6 U ) P  i d  IOd? • 1979)

T k e  d e f e n e e  o f  t h e  e t a tu U  o f  Uaat 
l a t t a a i  o t u t  b e  • p r d f t t a l i y  p l r a f a d .  
D e v in e  e  I 'o n h n e d e .  !& A lo a k a  2 3 2 . 143 
V S u p p  M l  iD  A laa  19641 

K • e n c l o s u r e  a c t io n *  - - T h e  p o rtio n  i f  
A la sk a  a C o d e o f  C iv il P ro c e d u re  w h ich  
d ea l*  w ith  l im ita t io n  o f a c tio n *  d**e n o t 
c o n ta in  a n y  p ro v tam n  w h irh  a p a rtfU a lty  
eo io b Jiah ee  a  l im ita t io n  p e r io d  g o v e rn in g  
lb *  furor le a u r t  o f  a i tb a r  lag  a l o r  e q u ilo b ie  
i * w t | i | w  D w o rk in  v f i n t  N a l l  B a n k . 
S u p  C l  O p  Ho  499 O i l#  N o  929*. 444 
P 2 d  T 7 7 t l 9 i i »

in  th e  •b ee rw e  o f  a  r o e  I ro t l in g  a ta tu ta  a  
fe rec lu eu re  a r tm n  ta s u byeat to  th e  l a i e

re la t io n  bock  o f a m e rd m e n t  I# p !* « d m g  to  
d a u  o f o r ig in a l  p le a d in g , aae C l*  K I5 f >

D K C IM IO N H

p er io d  o f  l im ita t io n *  aa th a  u n d e r ly in g  
deb t D w o r k in v  K ire t N a l l  H a n k . H up t ' t  
O p  N o 499 iK ile  N o 929*. 444 P l d  777 
I I9 M I

In  0  a u i l  I*  f w n l w a r *  a  m o r tg a g e  lb e  
*•• v e e r p e r io d  o f  l u a i l t lw n  i* ro n trv l lm g  
a n d  th e  te n  y f * r  p a r te d  p e r ta in in g  u  
artierva u p o n  nee led  tn a tru m e n U  ia 
in a p p lic a b le  I h v o r k in t  K irat N a t l  H ank 
S u p  C l  O p  N o 499 tK ile  N * P iV i. 444 
P  i d  7 7 1 1196*1

T h*  *«• y e a r  a U tu U  J  L m iU lM n *  iAH 
W  1 0 0 6 0 1. w h ic h  g overn*  th e  u n d e r ly in g  
o b lig a tio n . »* d e te r  m i n a ti  v* cd tb a  pe» •.«! 
of t im e  in  w h ich  a  p a r ty  ta re q u ir e d  to  roan 
n r n r r  a n  a c tio n  U  f o m l c a r  a p u rp o r te d  
a q u ita ld e  m o r tg a g e  e a n a n ly  ( h u r k m  * 
7 . ra t N a l l  B a n k  H up C l O p  N o 4 99  
i r . l a  N o 9291 4 4 4  K 94  777  «196i>

T o r t  o c l lc m * A to r t  a r t« # n  n a i  be 
n o u w n r r f  w i th in  t m  year*  a f te r  th *  
<•«*•* o f  octven  h a a  a n r v a f  H t U n t m  •

ft 09 10 020 Ciilw ii i Civil I'm* mu's. V in IIIo.lo

M . i l . r ,  fiv.li I I  I t p  N » I M  i f l l s  N o N o  I M  O i l .  N o  S l f i .  M l  I 'M  KM  
J i l l  M V I ' M )  il 'N iS i I M U '

l|uoUl] m ll liw lh  t  N m . .Hyp 4 1 '

Sme U9I0UA) Whan action evmmanerd IRrt*altd, t  I ch J7X IA  
I M I  Fur (iifM-nt law , sew C iv R  11

Sec. uv 10.0 :10. A c tio n s  to  r e co v e r  r e s t pro|»er«y In lO y c sr . Nn 
person msy bring «n sction foe lh« recovery o( real properly, or (01 l l ir  
recovery of I hi* possession id  it unless commun ed w ilh in lOyesra Nil 
sction msy be msiliM ine i! for the recovery unless 0 sppeiiis Ihsl the 
plsmtiir, sn sncesltir. s  predecessor. ut the grantor of the plaintiff was 
set red or possessed uf the premises in question within 10 years befme 
th* oommencemsnl of the sction I t  I 03 ch 101 SLA I MSI I

O w e *  ro fo rom to e  -  f t  a d v e re e  p e  
eeeas.et aae A S UV 2ft UftO

N O T C H  T U  l » t t  1H IO N H

I t  server a I l"one«def*l«em  
II A dvera* 1‘ueeaeaaen 

A  ( ie n e ra lly  
B A c tu a l I S a w w tm  
C  N etm rm ua IV aaeaaien  
I)  K acluatv*  h n w a  »
L  Centta«w m * f u m m t 
V  I f a a t i1-* I W r n n

I O I M K A L l O N H I U K N A T I O N  

TVle m r t i e a  1* o  * U 4 u i*  o f  r e p o o *  
f U w r ta  a J g e g e f .  ft A lea k *  I * 0 ' l 9 l 4 >

A n d  p r e e u p p o e e *  t h a t  t h e r e  a r v r r  
h o #  b e e n  a  d e a d  W e r t a  •  J a e g e r .  6  
A U .k *  190 1191 4 '

B u t  a o r tm a i m a p  b *  hooka o f  n e w  U tle  
W hsla th  .a a ia tw te  p u rp o r t*  a n ly  to  b a r  

lh a  re m e d y  »l »* r to a r  t h a t  »l r a n  h e  th e  
be*-* of  a naw  t i t l e ,  w h r rh  Ov*y t e  *«**r\rd  
afteeverarly a# w a ll a a  defe**>»#ly 
H f g r U t  • (lean***  12 A la a la  I W  I 7 l  
Y U  I T O tV tlk iV  I94A»

Th»* a rn tw n  r a n  W  w tib aa d  *o i t *  l e a t  
* / a  new  u t l e  A yer*  % D ay A N vgh t Tw*l 
C o .  S u p  O  O p  N o  1 3 J t r . » * N *  9 4 4 *.
411 T U  ft'9  ' I9 0 t»

T>sa a ta te t*  rm t am ly am ak isah e*  a  tsm *
l .m .t  w tlb -o  w h w h  a n  ort.*e» ko rm wvee 
re a l  p ev p e rty  m e a t kw k e e u g V . U t  aU e  
ro n a tf te iaw  IA* m et h a d  by w h a rh  a  f U m  
g o t  m a y  ae ta b i-a h  o  w e e  la tte  Ihrvw gh  
ad » e r* e  p a w w u a  fken tley  fe a m ly  T feet 
* I  y e*  t o i e r a  . l o r  . f ta p  C l  O p  N -  N»>t 
i f t t e  N ee lO lf t  HU M i 4 M  T C  » l  
> 1 9 0 1

N e k  o e  r q k l  o f  w e  9 b ! e  t k *  
am baao y « * p * U  m i ;  be ftor a  r m H i  rt

15

may la weed a* the kw**a mi eataUivhseg a* 
e******M t i  f*»M d  wav wtrvw* antWr * 
lead lUmerly •  Deoun «mp » 1  !»p h *
24, 47 tKike K *  #7 1ft» t  U  I I I  *1961*

A n d   .............. .. r i g h t  m a y  h e  pew
U e ie d  by a r l h *  U N b t e *  N e b W .  
ft A la a k a  779 r l t l f t  th e  to w n  **»4 T h e  
y  aaeae ry rv g h t l U a  *<qw«rw4 k |  6 h *  
d a o t  t* * p r s p m y  r ig h t U * th e  pe***ei<-o 
*4 o lu e h  a n  a # p rip r» a» e  a f t * n  m a y  t e  
m a a o U ie e d  by Ibo  «« rvp*M  * fc.*g**o4 * 
ts ra o o s*  I I  A eak*  I * -  l i l t  U I M . W h  
C ar l b t » i  Ha* a -ae*  ■* h r  on*»yam  t»ne II 
'A d v e ra *  h a a a m m  ‘

A p p iW ik d M ;  o f  p r e r t d a *  r e q w tn n g
 ..................   « r  t e o s i r  w i th in  19 y a o r t

T W  pvevso-o •4 On aaebmo tho* m# 
•slave may kw mo«*l*s*wd a * h w  •» 
appear* tho* lho pt*.**dT a* h«# prvdmee 
w  004 a* awl e  p aww d  • J the prtw-aae 
■ r th t a  Id year* •* nat >oefp4eaAi* %m *•* 
pony earep* a pio*e*H fvWva Uhyea 
le e ib tw d lb g  • %0»k t) AUebal 91 
f  U f *  i l l  ill A loe l» V

K a e a n k ia l d .fT w e w a e  b e tw e e n  
rev g o are m een o  h e  rloaoa w av ie r rw ia e  o f  
ball* M d  s e e  w e U t  awe h  i t h e  a f t n h  
to  m  th o  o em h o e  a# ***** * f  | m u  •

• •
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|,|, #.*• |M.i |ta*|. Mv I'M mt%
M l

l l ( i | » l u i i a l  i « h L |  t a i

i r M I H  <h* I I i Im u u  ( I ' l t M l f l  4  M > f l *  
a l x n  9l . #*-.al i M i m wa i  a a r a  

f U l i l i  M  Iti i k a  s « i  l a  ia i* i
!••»  «* M .hll. ,1  a t l l i  lit a ■#•»» m i  la  
• l U a i n i  I*, im im  m i Ik a  l a « J  l«
•4.0 l l a m a  a m | in  a llo w in g  f r * n 4 a  ra la  
ii>a* a r 4  a l w i i  •«* m <m ,«I „ • »  ml ik a  l i , 4  
ik #  4 M I a a *  m a i f l i  M l< n | a i  an *  a lM l  
fc a» » t* l la la iM ln a m l ia > |l i l  M i n i  * 
ix iw lM  l lU l^ la i  (»*tl S iM l  I 'v w M lI 'm p  
I i M|i N.. l i l t !  ' I I I *  M m  IbbU  |« * t>  
%•# I* U  •!»!«*

I  I m U a m u u i  1' i i a a a a a ia a  

l '< « M a M f «  m u  #4 l a  a d w a l  a » J
rua liH M iN ia  *»* n*ua o n d a r lk*a 
la d K l iM  w ii4 ff a a a l | i i a  I i m  II II A n w a l 
l W a * i < «

Mr.# >4 iKa i r ^ u t f t a w N la  l» i a . «|u. *<!»•*• 
ml t i ll#  l i  a d t r r a a  |* « * a a i » a  ia l l ,a l  i l a  
l* « a ia i i ,4 i aa»uM l a  K a ilm iw u a  lu f IKa al a l 
m im i | a i i « l  iia «*4#r l a  p i i u M  IKa 
.• r .g .n a l  a a M M  >n ln « a  im i
*rru« li** i*  a i l a i l « M | la  l l *  la n d  th u a  
a ta r i  m g  iKa a ta lu l#  r u n n in g  a n # a  
l a « a * a  iKa « a n r i  IMmI) l «  * « l *4 |* a  
a r a n t a  fc* III t f a i l  in  o rd e r  l-a  iKa a ra lu l#  
I * l a  a  U i  !•« a n  #*!*•••» l a  m « « » *  l U  Ia a 4  
M.**a»«al » l . r a n n t a  1 /  A l a U a  l « i  I I I  
I  ; . l  | f t i . * k  I .« |* 4 « »

A 4 w * i a |  iK al w*# • * •  o pvn lp  a j t » i a a  
la  IKa ••»**» a i h m i i m  m  <*l l a  f«* iKa fu ll  
M a U it a i  |a i , t* J < i l ia n  n a n  If d u r in g  iK al 
j» m «l «l ia #a*ald*»h#d ih a l  IKa * 4 t r i a r  
r la im a n t  Kaa w*«*ih.f<g r m .^ n i r #
iKa M * w i * l i l l a  IKa i M . i a u i l f  a f  Ik #  
a4« *f «# |aa « ata i« < i |a i» -* l >* ,H l» iiu |-4 #d 
an d  lh a  (a ll n a l  | a l f « |  *4 I tm t la lM i  A a a  
M  lata'** r u n  a g a in  in  l h a  a d * * rm  
i l l i i n a n l *  la ta *  a n l i l  Ka i f p v l n i * *  IKa 
u a m i  a l i l la  A ia l a  « !>•» A N tg h r I  u » l 
( a  l i  I V  N « M / . l i l a N u  *44*
«M  I* 44 M l i lV U H

I  l l n a l t l a  I 'o a a a a a lu n  

I 'u a a a a a iw n  p r v a u m a i l  l u  h a  a t l k  |*ar 
■ l a a n m  U  Ka** •<»* au la**  m la  |* a  
M H < m  of a**  *4 I M K a »  a p i ^ a f l  * (K ara 
•a •  p« r*um p< m * (K al Ka <l.a* a,. M ill, iKa 
a a n a i  a parm i« M an  a n d  tai a u U H i M ln a i  
U  Kia l i l l a  lle«*** l»  a l l i n l a n  V ip  I I 
« V  N m  44 4 1 »K*l# Nw 4?* I* dal 111
• !¥*»»• A y a ia  » Map A N*gk» )  w#l l a  
Nup H  (If. N u  M i . ) . l a  N u  'M 1 1 4M  
l * U S 7 y i |V n i i  I ’a ia ia  » J  w naau  I k u g l» «  
U il l  V m i I I  M iM il S u p  I I l i p  N a lO lU
i f i l a  N ua |» a o  I t A h  M v  I* 44  A ib  
•l«T4*

IK ta p**a.* input*n d i a l  , i , i  • !  ., ar.«»«a 
m in p a a tw M t iM  aa* >4 t n u i l a i  a j-.
• l a t  * •  m i l l  l i l t  M a n i l a  p i H t  M in n  ta 
i i K i l l n l  K | th *  a 4 i a n a  i t a m .a n t a  
iK « a in |i  H al l.a a a a  n a l  on  lh a  p«"t<a *r * I t 
la iN u a tM n  a n d  ra ia l- l .a h m g  (K al lh a  IK  
*m4 l i l l a  K.tlJ»a ,(m*I4 I a n  * |* « ia4  ln»n 
float, prnmtm aait.M t l.a npgltMul lit# M alU lM | 
p a lm 4  1‘a la ia  a J o n a a o  U ^ ig la a  l ,« l l
Uwul I Mtam 11 S u p  I I l i p  Nt, |H |f l  l i l a  
N -a  IM ai IM ,|t  & IP  1*44 •  /A • I f  14 •

t t k n h  |>f f t u m p t l n a  m a p  l»a 
n t a t i a m a  *,nl* lip  a l a a r  a » l« la n ia  a»l 
a * a a f1 l « n  n f  K tia llla  f i g k l  IK a put 
• M m p M i ih a l  u*ta a K i  a i . l f i a  mU> pa-a 
aw a i»n  •*  u m  *4 an w lh a i a p i ^ a i l  a Am* m  
aaiik  I Ka o w n a ra  p a im i  m a n  ia a«atrw«A* 
un lp  kp ah w ain g  Ik a l  a u i l i  u o  *4 a n a l t a i  a 
la*«4 a a a  M  Ml Ip im ii a u m w  a r d  
u n .n ia r t  up4 a4  h u t  » a a  opa*»l» a d .  a t a# In  
I k a a a n a M i n l m a l  i a  bp p rta d  a4 a  4ia
• m l  a n d  p**.l**a a a a a rlm n  a l  a  t ig h t  
It .n l i la  l a  ll*# a a n a f  a f  |l»# prop* it* 
fla m a * ra  •  lb n u * n  v » p  4 1 l i p  N *a ; i  
47 l i l l a  N .  4 7 . J M  I ' I d  141 r l ¥ h h  
A ,a * a  • l la p  A N .g l.t  I •*#! f 'g  S , p  t ' |  
l i p  N a  M i . ) , I #  t in  0441 441 I '  44  M O
• IM A  •

*Va n a t a  I#  I **« I u n a , |  M in in g  I •* a 
l a n g « 4 # d i 141 I  7 l« 0 i0 ik (  ir  I W J t  r a i d  
aa, a lk a r  g rv u n d a  I.M  7 144 'Oak 4*1 
r m k .  H i d r n a U h l i n a  ).a rlu * r» #  4**mm 
i - n a , a t  p f-pw rt*  *»*<>j.ra*l tm d ar an a lp a ia  
lm #  II f l  h i l a a n r  I W a a a i a i

A a • K a ra  ia a»<* p a r a u a f ip ll im  u a a f  la 
K uaU ia T I # a 4 i r r a a r p < h a i « O l  d l l i a  
tm44«*g w# #a^*pm #n | ••  an#  a1 1 l.a taa ia  ,4
• Ka u f l t t  , m  t  uf l h a l  lu*hfing **# aip>p 
IM M  a n d  tk a ia  *a aw na*«» laaau a , U  
in d u lg in g  in  I I *  |*t*ufnp«i«.i* If .a l  a 
I n  y a a r a*n,pla waa* 4  a  i ig h l  4  n a p  ia 
l ^ n ii la  t h a n  lk # t#  »a fa r rnd>ilging in  IKa 
f ia a u m p lu m  ik a l  a n p  *#haf a .n ip la  
K-Ud*ng uf la n d  fw# III y a a ra  ia Kuaiil# U* IK# 
l l u a  a a n a t  K d a i U  v 4a# g « r. 4 A laa k a  
I AO 11 014i

A *  iju ta a *  a n « #  a f  u » M f  I I I  k u a l i l a  
a « U w f  p u a a a a a u r  IK a a»lM.la A a l i i t *  
*J l i tl#  bp a 4 , i r *  i& n arta* * , aa a la  up*m 
| | *  a i p v . r a i n *  uf lh a  a a n a r  in  lh a  
k * a |i la  a a l a a n d i l a im #  *4 Ik#  p ria m i in  pa* 
M m . i . | ‘a<a>t a J u iw a u  Ik m g laa  l* u |
■ V au l( * M . I  m ap I t  t i p  N a |IIIA  «b*la
Nan I tc a r  IAAM. AIV P  I d  AT4A i l A l f i

TTa# a * n l  " k a a t i l a "  ta f r t^ u a n tlp  u « # 0  
aa  a  U f a  *4 a n  «<*aning  ih a l  ll*# i l n m  ia 
* 4 a « ra # ‘ a# u * d * f ‘clam * c4  r ig h t . '  a n d  

I h a l  it  ia  M  a u la * J ,n a l#  U> Ih#  tail#  a4 th#  
i r u a a a M t  I tip  uf A fw hm ag#  « N # « l# il  
Twp ( ‘I <»p N o l l l l  t i l l #  N u 4 0 4 0  4 )0  
I’ 4.1 IJ 4 4  i |0 7 * i

JO

I

I  111 I  I I I  (MM I I i a i t  I*P I IV II | * N « a  >♦•♦ »•» I ih# iiMiin

I

l**f «lra#uaal**n rtf a l t * . .  ,«aa la  |*a> 
m ia a ia a  a a  »*p|«Ma#*l l*» K«>aiil« m i 

u a J r r  •  r l a l m  **f f l g k l /  a t  4 al a *4 
An*#maag* ,  N a a ln i i  *lMp I I t i p  N-*
1111 « l i la  N.« 4H44H 1 1 0 ^ 4 4  1 144 <107At 

l h a  ia a l  f««r , l » la # m in in g  lh a  a a ta  
o « . a  o f  I k a  r a tp u la lla  d # g r # a  «.f 
h ,*«i»li|p  i« a fa .r ip  i4*ja*li»# m o  Ih #  
• j o a a i I t  a h f O ,* | w« n d  Ih# ilatm a*»l 
a n a d t a o a 'd  th #  lam f aa  if I *  w»na>f it  l h a  
In l.a fa  m  la  lh a  t iu #  la g a l  M nnarah .p  <4 iha 
la  1 .4  Itia g<aa| f a ith  ,*  l * , |  f a . th  in  a n la ii i .g  
in ia  pataaaaat.il *p a  «• l.a I l.a* f*  * ta t **.#•! a 
lag a l f ig h t it. a n la i  m  a a o a a d  h .m a a lf  a  
•  iv* g<h*i > a l l  a t a  n i t l# * a M  1‘a ia ta  • 
>•.'•»#,* Ik tu g la a  ( t i l l  % m *t I *M*n.,l 

I I  " p  N » Mil A i # tla  N un IA*#I iM tl*  
SIO  I* 44 A4A .1 0 7 4 .

I ) *  i l a in .a i i l  a In h a fa  ga tn  Ik a  Irta# 
l a g a l « •* .♦ * a h .p  *4 Ika  lam t. h .a  g .aa t f a i 'k  
of U * l f a i th  in  a i . l a i .n g  ml** |a*aaa*.»*> 
i t  a  . n h a tk a r  h a  ilain*a«f •  lag a l n g k t  | m

• n l r i  •># aa o A ad  htiaiaall a  nt.**,g4>nr1 a ll
•  '* !« ta -a M  ft.#  p t ( •  i d#lr«nainati.i«t
.4  o l.«  tl,«* ih* im|o**a«l tlag ia#  .4  !.•■•*• I.•» 
aa ta t*  »• a h a th * !  lh a  a*i* ,-l th* a la u n a n i 
a ia  lh a  a , la  *4 a n  *.♦ a *.<11*, ,* i,l I** #•** 
Ih #  **♦.*«• *.*n#f anrfiir *>( Ih# »
• •a im  I'#*.*,# fa # a  "».»p • I rip. N m ;lg«*
• I d a  N -  4IM > nl%  I* *M I i io m n

)* ,« |l* ,g  ,«f k .t a l ih lp  n o t  a la a a lp
t i tn t t a w u a  A tito •u g h  ,i i a ,  l#ar Ih a l ll.#  
h ,* l i l . lp  fn |U «*pH irnl m Hot aa l.a ftad  il lh a  
*.>•*• a# «la .m a M  l n l  ll.#  p*iiitia#«‘«n .4  
Ih #  la iM ii  a a k d  |,< •««# ih #  p*.«p*ilp a It*
t r i a l  ItMill •  filitfil.g  <4 l. '.a l<III * o a t  •»•.» 
a la a ifp  apr<#*oua n h a i a  it .a  w i.t, a , •*!•*#* 
,4  p a im .a a .i*  oa# l* f..aa II.a t r i a l  t a a i l  a a *  
lh a  I a* v* 4  a a n a r  a a n t ,  taa liriw np  i r d  llu a  
a , i.UtM•  « a a  4<r««llp  t a n l r a d n la d  l,» lh a  
a 4 * a ta a  «la<n,**.i * I m  i r a l .h a d  ih a l  am  I, •  
to n a a r a n i . t *  r,a«l m , * i i* k « n  p i n t  IV n n  
v l« ap  S o p  r i r r p  N.. 4 140  >FtW N.< 
4 1 1 J> b»*. I '  i d  I . I 'M l .

I o l la ta v a l  r a f a r a m a a  Al Art, J«*r
44 I im u a l t a n  *4 A  a I t  n« m
IIA  144

I I  I J N  I trr.iiaii.M , *4 A rlm n a I t  .14 
44 IIA

'k h a n  a ta tu la  of h m ila lm r ,a  of la th # *  
i m m m m h  to  r u n  a g a iita l  a* I tun |.» a#r 
aa»l#  io na*aar»«a or i i a n a l a i  in  f r a u d  4  
ita d ilu # * , 7b A I K  M 4  lUO A l K id  Mro4

( 1.1 a n d  g a a  ro p a ltp  aa  ran ! pn u fo rt*  h r  
p j r p a #  of d « t# rn n n in g  appl»<ahla a la iu la

of h rm la i# * .*  >» A l H 7«it Mil A l II nn« 
M l A l i i  I ! I 

H .g h t *4 *r# ,lii..r l o o i l  a t .J *  i rg n a f r t  »l
pu>-p#rl* #a f r s t td u la n l  •*  a lfa ,l* ,l  I * l l *  
f a i l  t h a t  hi* i l a n n  i* t * r r r d  bp a u i o t a  of 
hrtutalM M * 14 A l.K id  hon  

f l n n a t a  ao rv v p m g  of la n d  *a # n lrp  
ih v ir tu ,  lo li.n g  ru iif .in g  of a ia iu ia  c4 h riu  
U lM .nr h o  puipaunaaof ad*«ta#  (M W ttiu li
7(* AI.Kth* I t U

S«c . 09.10 040. A« (ion ufMiit j u i l ^ m r n i  o r  i p g l r d  i n n t r u m r n t  in
10 y r « r a .  N o  p v f i u n  m ay  l i f ing  a n  m l  ion u|H>n « j u d r f i n r n t o r  d c t i c r  ol 
a Court of l l r r  i f l i i t r d  S ta i r#  or of a  a U t e o r  U f f i l u f y  vnilfiin i f i r  Uni.rvl 
S u t r * .  a n d  n o  a c t io n  ntay  l*r l i r o u^h t  i i | m »i i  a m-nImI i rm lru in en l  unln*» 
c om m enc ed  v%ilfnrt 10 y r a m  i |  I 04 t i t  101 SLA I'Jfu'i

i

M il l  N 11) lir.CiNlONM

l h a  p i » a # n .  a  o f  a  a a a l .  n k a r a  
rm g w ira d , la  n o t  a  m a r #  f o r m a l i ty .  I..,i ta 
a m a l la r  a f  a u ln la n r a  ( a r k h n  • h n g a f .y  
¥  A la tb a  J 7 n  * |u m .  h a a  A S  UV 45 I to  

ln a ( r v « n # n la  p u r p x .r l i n g  lu  b a  o m f a r  
a a a l  a k a u ld  I*# p la in ly  a n d  u n a tg u lv  
■•rally  a o  d r g a m  in  o*d#r to  4 iad n g u > ah  
th e m  fro m  o th a r  tr .a lru n » # n la  *4 a lr«a aol 
• t o n  i h a r a i t a r  a n d  lh a  r u la  a a  l a  a h a l  
fo n a it iu l# *  a  a*a l#d  in a tru m # n | ah . uM  I *  
ad M tlp  rn t# rp r# t# d  on  ih a l  a t t o u n i  
4 'g r k h n  v (*rigfthy. V A la a k a  J7A ity tA *

M a r a  r# « i la !  n i l h o u t  m a r k .  a i r .  la 
I n a u f f l r t a n l  In  «*d#» I.* lo n v v r t  a m ort 
g a g a  rM u a  *#al#d .n a lru m a n l.  il  .a n n r t  
aa rp  Ik a l  m #  a#*l o r a*roll or m a r t  ih a l  
i a n  I *  o l rM .f .c l  a a  a  aaa l I*  a f l t ia d  
lharri**  a n d  >1* W K ir r a r i l a l  Ih a l  Ih r  aan.« 
la i t to la r  a*al a k # l l * r  au<h m i t a l  a p p r a ia  
in  I t *  U*l* of 0 *  ipia4fum #Al. vr «n th#  
a* k r.u a l# d g M * ,.i *a m aufT m ant C a rk lin  
v ( in g a t .p  0  A laa k a  l7 M i |p ) n .

M u r t g a f r  a a  a a a l r t l  i n a i r u m r n l .  
T h #  p a r t* #  lu  a n a tr tg a g a  m ap  m ak #  it a
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w i l n l  in * iii tm * n t il lli*«  *•• l U n i f  i im I 
t h u a b n r  g il w i th in  i l i i i t d l * * )  C a r k b it  * 
l l f lg e b v  9  A l t a i *  l i f l i lV I H i

I h *  I(U »I(I< K I • •  lu  ' • M i l * * #  m  M  *
m o rtg a g e  •• a  a* * lw | in s tr u m e n t  is  or>* u4 
l * * n u U  iUl*m»u»*»l l.y III* ( y u n  U)wn a n  
<r>*p*« lmiii ,4  ih #  u u i io n w H l lU c ir 
I e r k h n  •  I m g J i f  V A U i k a ) l | l l l l l l  

M is ta k e . *1# «< i i im m I  k  i * r m t i R |  a  
iw »rtgag*  im m a k *  it a  a e e le d  in a tru m # * 1 
W* I ' t l k l m  * 1 . • « t ■ r 9  A l»»k* ] ) H
119 M.

I  h i Id s u p p o r t  p « y n » i i U  a r t  jo d g  
h u m *  * 1  Ih *  tu n e  *#<h  p i r n w n l  ac c ru e d  
Ih u *  Ih* a p p lic a b le  K a lu U  of l in n la l i  mi* 
on  • d io n *  lo  r n t n i r  i r r f i u i r *  in  c h ild  
su p p o r t  p * |in « n l<  u  ih * I  a p p lic a b le  for 
umlgm en ls . a h i d i  i t  1 0  r * a n  Y 'w « g  • 
W illiam s . S u p  l i  l i p  N o I * 9 J ) F i I s N . .  
J i l u i  I M  F l J  101 iltf7S»

I f ln i  -t Ailng NM plalat I hr
fit*ng iiI •  <t»m pleinl lo ll*  ih e  a p p h rs b l*  
s ta tu te  af l im ii i iH M i a n d  h a *  Ih*  leg a l

•ff*«i of m m n w fw in g  * n  a d m n  H a m ilto n  
* N **ill*  M a r in #  A k ia h m g  H opply  I o 
h u p  t  I ( Ip  N o 1401 • } tie  N u 2b9f>i V»y 
| '  / d  J .1 J  i l 9 ) 7 i  

l a w  u f  p la t  * * h n «  a r d e n t  b r o u g h t  
f o v a r n a  A s ta tu to r y  l im ita t io n  on  i l n  
Irm * (of l o m m e n n n g  a r lio n e  ia M«*tr««Uy 
c o n a iJ* re d  lo  I*  •  m a t t e r  o l p lo t e d u rv . an d  
(h u a  g o v e rn e d  by  lb *  law  ol ill*  p la iv  
• h e r e  lb *  a i tn m  •• b ro u g h t H a m ilto n  v 
S e a t t le  M a n n *  A F ia b in g  S u p p ly  Cm . S u p  
C l O p  N o 14**1 iF i l*  N o lr»95*. 5 b  1 |* I d  
J J l »IW7 7•

C r e d i t o r ’* e f f o r t*  In  a n f o o *  m o n e y  
J u d g m e n t  o b t a i n e d  In  a U U  o f  
W a t h l i i f U t a  w a r n  »»<*( U rn*  l i a r i a d .  
h** H a m il to n  v S r a l l l *  M a n n *  A 9 anhinK 
S u p p ly  C o ,  h u p  l ' l  O p  N o 1401 t F i l t  N o 
2Altt>. b n l  r  i d  J J J I I 9 7 ? )

Q u o l n l  in  H obbm a * l U d n m .  S u p  C l 
O p N u 1A 1J iF il*  N u  8109*. F i d  
ilfmi*

C o l l a te r a l  r « f # r « a r * a .  .14 A m  J u r  H » l iw |* t l i» *  a p p l i r a t io n  o f * ia lu l*  nl
I im ita tio n  of A c tio n *  41 79 9 1 . 1.17 157 l im ita l io n a  in a c t io n s  o n  jo d g m * n l a lrv a d y

5 1  C J H ,  ( .im ita t io n  uf A rtio n e , b a r re d  6 /  A lJ f  .104
| |  M  Mi U S  |  11 S ta tu te  id l im ita l io n a  a p p lu a b l*  lo

S o af* n * tv n  o f re m o v a l o f b a r  o f * »alu i*  in te re s t  o n  )u d |m * M . 110  A l.H  719 
, 4  l im i ta t io n s  • •  •*••»»<  | 4 d W lf l l l  .‘ I * '« «  p a y m e n t o r  proem** in  p a y  *udg
A l .M IU W . IM* A l M 7 M . 4% AI.M14 V*7 m e n t *e a f fe c tin g  th e  ru n n in g  o f a U lu l#  of

S *al a a  e f f n n in g  r u n n in g  *4 l im ita l io n a  b m ita t io n a .  45 A I . R i d  9 h?
oti n e g o tia b le  in s tr u m e n t*  A l A l.H  1 )7 4 ,
97 A LK *17

Sec. 09.10.090. Actions lo  be brought In six y e a n . No pfrnon 
may bring an action < 11 upon a contract or liab ility , rxp rcu  or implied, 
aicrpting thone mentioned in AS 09 10 040 or 09 10 095; l2 l for wanto 
or (rrapasa upon real property, or (3) for taking. detMining, or uyuring 
personal property, including an action for its specific recovery, except 
thone mentioned in A.S 09 10 055. unless commenced w ithin six years 
t l I 05 ch 101 SI.A 1962. am I  I ch 01 SLA 1967)

( r o s e  r e f e r e n c e *  F u r in n i ts i iu n  o n  
» .tm n  a g a in a t  aubd i«»d«r in  o>r>U*4*d 
t r a n s a c t o r • •#*  A h  14 5 5 u > > 0

ft 09  10 050 ( ! « m y  u p  C i v i l  |* h < m 'k i ih h 4 ft 09  10 050

N O I F H  I d  l* M  IMIONM

< lu * a l ( u n l r s f l u r a l  r  t e n  v a r y ,  
t f u s a i  (u n t ta c tu a l  re co v ery  ia a n  im p lie d  
c o n t r a i l  fur lb *  p u rp o se  of a p p ly in g  a la l 
u l* a  u f  l im ita t io n  K a ia l*  u f W ai* ra  * 
||> .« i |lry . S u p  C | O p  N u A la  • I 'd *  N u 
1 1 6 9 '. 474 I1 I d  nr. 1 11*74)1

I t a l . a f  f r o m  i l u r a a a a d  r u n U a r t .  In  
* **king  r* b * t fro m  a dur*a**d ro n t r a r l ,  
lb *  a d iu t i  u  un  a n  i iu p lin t  ( o n l r a d  u n d * r 
lh a  a n  y*ar a ta lu l*  id l im ita l io n a  K alat* 
of W a lr ra  * l lu a d l* y , S u p  C t O p  N u  b.Mf 
O il*  N u l lb tf i ,  4 74  I* Id  rt5 • l9 /0 »

M o r ig a g *  n u t  u n d * r  a * a l  la  g u v r r n r d  
b y  t l i la  a*< l io n . 'lb *  p a r li* a  1 1 a  m o rt 
g ag*  m ay  m alt*  il  a  a r a l r t l  in a tru m * n l if 
ll»*y a u d r s ir *  a n d  Ih u a  b r in g  il w illim  Ih e  
10 y*ar a ta lu l*  If lh * y  d o  n*d c h u s a r  In 
« * a il ib * m s* l« * a o f I h a l  n p jm rtu n tly  ih *  
m a iru it te n i  m u s t p e r fe c te  l »  g u **rn* t| by  
ih *  law  a p p lic a b le  lu  ir» a lru m * iiu  no t 
u n d e r  w a l  a n d  a u it  lh*r*f>n in u a l lw 
b n ru g h t w ith in  a n  y « ara  n r th *  a r d ttn  i* 
b a r ra d  a n d  th e  l ie n  a ip i r a a  by  o p e ra tio n  of 
law  C a rk l in  y ( in g a b y , 9  A la a k a  17H 
1191*1

M U r a p r v a a n la t i o n  a n d  a e g t ig r n c e  
a r»  to f t  concep t* , n o t c o n tra c t ,  a n d  l i e  
tw o  y e a r  a ta tu l*  o f  l im ita t io n  'A S  
(fJ 10 070* r*a|W Tling to r t*  g o t t r n a  
A u a tm  v F u lto n  in a  C o  S u p  C l  O p  N o 
4 9 d  (F i te  N o O il*  444 I* 2d  5 1 6  tI9t>*t

W h * ra  th *  «aa*rK e u f a  p la in t i f f s  cum - 
p la in t  in  a n  a c tio n  fur le g a l  m a lp ra c tic e  
w a s  n*g tig*nce , th *  p e rio d  u f  l im ita tio n  
fo u n d  in  A S 0 9  10 0 7 0 . r a th e r  th a n  ih ia  
iw ction , ap p lied  V a n  H ucn L u d g r. Inc v 
W h ile . S u p  C l  O p  N u 2 J 1 6  i F i l t  N o 
4447*. *17 f ( I d  M l  tlD M ll

W h e n  a t a lu U  o f  l im iU U o n a  b e g ln a  to  
r u a  In  c o n t r a c t  a c U o n a  - - T h a a U t u l e o f  
b m iu t io n a  b e g in s  to  r u n  in  c o n tra c t  
c a u ae a  o f ac tio n  fro m  lh a  t im e  Ih e  r ig h t  o f  
a c tio n  a c t  ru e *  T h is  ia u s u a l ly  th e  l im e  o f 
th e  b re a c h  of t h e  a g r e e m e n t,  r a th e r  t h a n  
lh a  U m e t h a t  a c tu a l  d a m a g a a  a re  
a u j ta m e d  aa •  c o n se q u e n c e  o f  th e  b re e c h  
M o w a rth  v F ir s t  N a l ’l B a n k . S u p  C t O p  
N o  116* I F ile  N o 1*101*. M 0  F i d  4 *6  
1 1975*. afTd o n  re h e a r in g . 551 F i d  9 34  
<1976*.

I t  ia n o t m a te r ia l  t h a t  Ih e  in ju ry  from  
th e  b re a c h  ta n o t su ffe re d  u n t i l  a f te rw a rd  
th e  c o m m en c em en t of th e  l im ita t io n  b e in g  
c o n ie m p o ra n e o u *  w ith  th e  o r ig in  o f th e  
c a u a e  o f  a c tio n  M o w a rth  * F irs t  N a l’l 
H a n k . S u p  C t (>p N o I I M  (F ile  N o 
H U !* . 54'J F U  4*6 1 1975*. a f td  o n  
r r h e a r in g . 551 P  I d  9 34  11976*

If p la m ii lf  t a n  p r u t*  Ih a l  drfriM lenl 
b a n k  h a d  * l u l i l i a t l u a l  d u ly  lu  p rr« e r* e  
e n d  p rv te i I"  hi* p ro p r f t  >. in d u d m g  •  du ly  
to  m a in ta in  fire  t n a u r a m r .  in  <un 
a id* ! a t  ion  fur aaa ig n n n rtit <4 l i g h t ,  in ly  
a n d  in u r * « i  m  a l l  m uneya d u e  uf (u 
lirtw rne d u e  tu  p la m lif f  u n d e r  a  re a l  ** lale 
c o n tra c t  w ith  a n o th e r  p a r ly ,  a n d  ih e  b a n k  
d o es  nu t fu lfill  Ha d u l y e i th e r  by a c tin g  aa 
I lia  i n e u m  of th *  p ro p e rty  n r by
• n n l r a d in g  w ith  art in » u ra m *  co m pany , 
Ih v n  lh a  a t e ’u tc  of l im iia l iu n a  will no t !»er 
r t 'iu v e ry . anU lu r a i  h  w ou ld  not m i  or u n ti l  
p la in tif f 's  p ro |w ity  e u l f n r d  fir«r dalneg**
•  m l a d d it io n a lly  d r f r n J a n l  b an k  re fu a rd  
tu  io in p * ii i* i*  p la iu i i l l  M ow arth  * 9 ««•« 
N a t I D a n k .S u p  C l l i p  N u  I I M iF i le N u  
l i t ) J r .  5 4 0  I '  1.1 4ht> i l9 7 5 i.  a l f d  on 
r r h e a n n g .  .551 F i d  9.14 i l9 7 ti i

S t a t u t e  of  l l io lta tu M ia  b e g tn a  t o  r u n  
f r o m  O B ac u tio it a f  d e m a n d  n o te .  
I 'a p e r  p a y a b le  un  d « iu a n d  ia d u e  irnm ed i 
a te ly , an a n  ac tio n  m ay  b e  b ro u g h t a l any  
t im e  a f te r  d a le  a n d  d e li* e ry  of t h e  n o te  
w ith o u t a n y  fu r th e r  d e m a n d  lh a n  th e  su it,  
•u  t h a t  th e  s ta tu te  u f  l im ila tiu n a  b e g in s  in  
r u n  fro m  i ts  d a le  N o r th  A m  T ra d in g  A 
T ra n e p  C o  v B y rn e . 4 A laa k a  I b f lV l t i*

A p ro m isso ry  n o te , p a y a b le  o n  d e m a n d , 
becom es d u e  im m e d ia te ly  a n d  th e  s ta tu te  
o f l im j l a lo n e  co m m en c es  u> r u n  o n  th e  
d a te  o f  i t s  e ie c u l io n  B a c k la n d  •  
F e rg u so n . I I  A la sk a  1 4 b

U n le e a  n o te  o r  c i r c u m s ta n c e s  s h o w  It 
w a s  n o t  im m e d ia t e ly  d u e .  -  T h e  ru le  
t h a t  p a p e r  p a y a b le  on  d e m a n d  ia d u e  
im m e d ia te ly  m a y  n o t ap p ly  w h e re  l h a r e  is  
so m e th in g  on  th e  p a p e r , o r in  th e  c irc u m - 
a ta n cM  u n d e r  w h ich  i t  ia g iv en , to  ahow  
th a t  i t  w a s no t th e  in te n t io n  t h a t  it  sh o u ld  
Iwcom* d u e  im m e d ia te ly  N o r th  A m  
T ra d in g  A  T ra n a p  C o  v l ly m e , 4 A laak a 
2811910*

A c tio n  a g a in a t  b a n k  o f f ic i a l  b y  
d e p o s i t o r  f o r  c o n v e r s i o n .  — A ction  
a g a in a t  b e n k  o ffic ia l fu r co n v e rs io n  o f 
p ay ro ll c h e c k s  e n d o rse d  by  p la in t i f f  for 
depiw it to  hi# b a n k  a c c o u n t a n d  fur paaam g  
fucgad check*  w r it te n  on  p la in lifT a  
accoun t w aa g o v ern ed  by  a i t  y * a r  s ta tu te  
o f l im ita l io n a  in  Ih ia  s e c tio n  r a th e r  th a n  
tw o -y e a r a ta tu ta  o f  l im ita tio n *  m  AS 
0 9  0 7 0  V**i v F ir s t  N a l l  B a n k . S u p
f t  O p  N o 1 619  iF i la  N o G 989».669 F 2 d  
12.11119*31

D ta r h a r g ln g  d e b r t a  o n  m in in g  c la im . 
-  A n a c tio n  for ir^ u ry  to  m in in g  c la im s  by 
d isc h a rg e  o f  d e b n a  th e re o n  w aa a n  ac tio n  
far t r e s p a s s  upo n  re a l  p ro p e rty  a n d  n u t an
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a d m i t  •*« O ir » a w . • m l  ( to v a tn rd  hv 
U tr o i l  i r a f  l i li t l la d u l l  l i l t iw d td  ih  th is  
• o l t  in  »» liH r l l i r  d e b i t .  w a* «|im h a lo id  
n u u v o r  U m  d u n  il* u » r f  t in * a u t f a i r  uf ih r  
g ro u n d  tw fuw , m il | i i u i i i | i a | |) r  Ih f tn jtfh  Ha 
i l f | i a i t i o n  ill •  n iv i i i i i  K n r |(  v k a it l ia t ik *  
K iiifo ra lm tt  C o  , 9  A Im L * / t i l .  9 5  I ' /dM M j 
'9 t h  C ir  • f * i l  ilrriire l m i l  A laak a  2 9 Z .305 
U S  IH 5,5*1 h  C l 14 H i t .  Kd 3 9 2 d 9 .IH i 

T a t  r r f u n d a  l l i r  la i |* a y « r  ia not 
littiilre l In  f n m r r y  uf o v rrp a v m rti l*  
•it« iid iM |i l«  '  I |M i | l l  l l i r  rumiiM in 
law  h a*  lull, •g n i ln f  a  fitu**  o f a il iu ii  
III a * a u i ii |« n  ia  i n m r f  o Y r ip a y in r t ila  uf 
l a i r a  l U t a u t r  l l i r  a la li l to ry  f r m r d i r a  do  
tiui r i p l i c i l l )  a u j i r r a rd r  i h r  lu m n io ti law 
f r iu r d ir a .  th ry  a i r  M ilrn d rd  aa  a  a u |i |i l r  
m am  a n d  lh a  a a r l i r f  re m e d y  h i a<wum|aoi 
i* al ill a v a i la b le  I t r n r e .  a  c la im  fu r a 
re fu n d  w aa lin ia ly  u n d r r  ih ia  r e d iu t l  I h r  
a i t  r e a r  a l a lu l r  ol In n i la l iu n a  a p i i ln a h la  
lu  m i iv e r v  of p e ta o n a l p ro |ieilY  S la l r  v 
V Aakrfield K i» h en r» . Inc  . S u p  C l O p  N o 
779 • K llf N ia  I 197 I J 9 h ' 4 95  P / d  I Mi 
• I 9 7 i i

K o r e c lo a u r e  a r l l o n a  In  I h r  • l - u  i u r  
of a ru n in d ln i if  a l a lu l r  a  fo n  t lu a u re  a r lm n  
if auhyrci |»  lh a  M in i1 |w r iu d  uf lim ita tio n *  
aa  I h r  u n d rr lv in K  d ah l h w u r k m  v Kirel 
N a l l H a n k . S u p  C l O p  N u 4 9 9 'K i l r N u  
ftflN . 444 P S M T 7 7  ilfM H t 

f h r  puM m n o f  A la sk a  » C ia lr  u f C iv il 
l * n < rd u r r  w h ich  d r a la  w ith  l im ita t io n  uf 
a d io n a  d o r*  mil c u n la in  an y  pruv iam ti 
w h ich  a p e o f ic a llv  r a la h h a h a a  a  l i in i la im n  
p r n u d  g o v e rn in g  I h r  lu r re lo a u te  u f r i i h r r  
leg a l u r e q u i ta b le  m o rtg a g e s  D w u rk m  v 
K iret N a l l H an k . S u p  C l O p  N u 499 
i f  . l r  N o  9 / 9 1. 4 4 4  P  / d  7 77  i |96M t 

In  a  a u il  to  fo r rc lo aa  a  i n u r b a n e  th e  
a n  y e a r  p e r io d  o f l im ila l iu n  i t  io n ln d lm g  
a n d  lh a  te n  y e a r  p e rio d  p r i ta m m K  to  
ac im n a  upo n  a c a lc d  in a t ru m e n 'a  ia 
in a p p lic a b le  D w u rk m  v Kirat N a t l H ank. 
S u p  C l O p  N u 49 9  t h l r  N u 9 / 9 i .  444 
P  2d 7 7 7  il96M i 

T h e  a n  y e a r  r t a t u t e  u f h m ila l iu n a  U hia 
a r d io n l ,  w h ich  g o v ern *  ih e  u n d e r l> in || 
o b lig a tio n . ia d r l r r n n n a l i v r  uf i h r  period  
o f t im e  tn  w h ich  a  (m i i v u r e . |u i r n i  lu co m - 
n w n c a  a n  a d i u n  lo  fo rrcltw v a  p u rp o r te d  
r q u i t a b 'e  nHirt(|nK r a e v u n tv  D w u rk m  v

I* if al N a l l  H a n k . S u p  I I  O p N o 499
• h l r  N „ 9 /IP .  I K  P  / d  777 • I'M,Hi

S l ip p in g  n i l  It r  a a  l i r r a i  h  u f  im p lie d  
r o n l r a i  l u a l  d u l y .  W h e re  in  u mi d  hu  
i i y u l l r a  a o l f r r r d  h r  p la m ll l l  w h e n  'the 
a l lp |frd  am i I r l l  n il | i r  w h n h  h ad  u i iu lu u  
l a i r d  n e a r  I h r  e n t ra n c e  |»  a  h«lge w h r te  
a h r  h a d  Iw eu a  p a y in g  g u ra t ,  p la in i i l l  
C o n lrn d rd  Ih a l  a h r  w aa in ju r 'd  hy lra « u li  
o f rD fom hm la h r r a i h  of I h n r  im p lie d  
l o n l r a r lu a l  d u ly  aa ihtikee|M >ra lu  k ee p  
(h e ir  p r r m ia r a  in  r ra ia in a h lv  **fe in m li  
l io n  fur I h n r  gue*!* Md«i. ih r r r f u r r  Ih a l  
I h r  a n  r e a r  a ta tu lt-  u f littnlaallotia «hould  
cu n lru l. it  w aa h e ld  i h a l  i h r  ru n lru lliiig  
• t a l u t r  u f In n i la l iu n a  w aa Ihe  Iw o > ra r 
a l a lu l r  g o v e rn in g  (o il  a t l iu lia , an d  no! I h r  
aia  y e a r a l a l u l r  t r i a l i n g  lu  a d io n a  on 
i v n i r a d  S iU r i lo n  v M a tte r . S u p  f t  O p 
N o I mi i P ile  N u  3 4 1 1. ,‘|M9 P / d  d < l9 t i l i

A p p l ie d  in  S l a l r  v K rrlv r  K ing  C o  
S u p  C l O p  Nt» 1 144 • Kile Noa 2Mt5. 
/0<H> Z6 t!?». 5 6 9  P  2d 5 6  Il97»u . rm a h lird  
u n  re h e a r in g  un  u ih r r  g ro u n d *  5 6 /  P / d  
7 0 /  1 1977». C l a n  v S la c k  S te e l A S u p p ly  
C o .  S u p  C l O p  N u /U 99 i f  d r  No 4104*. 
611  P  Jd  19! il9 H 0 i. M u n ic ip a lity  ul 
A ru b o r a g e  v S ia t r r a  o f P rov idence  in  
W a*h I n c . S u p  C l O p  N o 234.1 (K ile 
N oa 5017. M IIH. 5329». 62H I* Zd 2 2 119 6 1 i. 
I t o l r r l a  v H ruuka. S u p  C l O p N u 2 \ i i
• K ilr No 56161. 6 4 9  P / d  7 IO ( |9 H 2 i

Q u o te d  in  K in d  v Kira! N a l l  H a n k . 
S u p  C l O p  N o Z .V /5 » K ileN „ .VH9P. 
P / d  i |9 H 2 i

S ta t e d  in  W a lk e r  v W h ile . S u p  C l Op 
N u  219 6  (K ile N o 4574). b lh  Y 2d 561 
tlUMUi

C ite d  in  O a k s  v H u jffw irr, S u p  <‘l  O p 
N o  3IH  iK ile  N o ftHOi. 409  I ' / d  4:19 
I I 9 6 6 i, P alfy  v l l r p p .S u p  ( I O p  N u M 3
• K ile No 9421. 44H P  Zd 3 I0 0 9 6 M I , A la ik a  
A ir lin e a  v la ic k h e e d  A irc ra ft C o rp  . 4 3 d  K 
S u p p  134 ll> A laa k a  1977.. S lr a i^ h t  v 
H ill ,  S o p  C t O p  N o 2 / 5 6 1 Kile N o 46  IIP. 
6 2 2  P / d  4 2 5  U 9 H II. N o r th e rn  P o w er A 
K nu'tj C u rp  v t 'a t r r p i l l a r  T ra cP .r •'•< . 
S u p  C l t )p  N o 2 /H 6 iK i l r N u  4bttHI, 6 /3  
P / d  3 /4  H 9 H II. S ta le .  N S K  K rificnal 
A q u a c u ltu re  A aa'n  v A lra  S u p  C l O p 
N o Z4&H 'K ile  Nu* 5(>65. 5 .6 6 . 514 /* . 646  
P  / d  / 0 3 O 9 H / I

C o l l a U r a l  r e f r r r n  
lu le a  a c o n tra c t  in  w r it  
3 A L H /d  H09

\S h a l  cunali- 
w i lh m  a la lu l r .

S ta tu te  u f l in n la lm n e  a p p h c a h lr  m  
a i l io n  fo r rn c ru a c h m e n i .  24 A I .H /d  903

T im ely  a u i l  lo  en fo rce  f to ln y  a a  
m ie r r u i  iir.K lu n i ta l iu n a  a ^ a in a i  c la im  
a n l 'a  a m e n d e d  p lrad in K  tu  re fo rm  11 UT 
v ice  v rra a . 9 /  A I .H /d  IbH 

W h a t a l a lu l r  o f  l im ita tio n *  tfuvurna 
a c tio n  t.v c u n l r a i t r e  for d rfe c iiv a  ur

I
i

<» ou i<> ur>r> C o m ;  o i  C i v i l .  I ' i i i h  U i o m

• m p n q je r |irllu riiiM llt'a  uf w ork hy p r iv a te  
h u ild iiin  r i in l r a O u i.  I A l.H .Id 914  

V a h d ilv  uf (uhtV M ilual t i n i r  |«a»ri«hI, 
ahuitel th a n  a l a lu l r  ul lu n i le l iu n a  ful
hniiK inK  a d u u i ,  li A l H Id 1 1 9 /

W h rn  d.M-a tw iiar u l a i l iu ii  a c c ru e ,  lor 
p iii|iu«ea of a l a lu l r  u f l l liu la l io iia , a g a in a t  
mciiu n  i .a w d  u |* iii e n r r u a ih m e n i  u f h u ild  
inn  u r n lh e r  a l l m i u r e  ti |a in  la n d  uf an  
a illirr . 12 A l.l t  Id 1 /6 5  

S la l i i l r a  uf l i in i la i iu n  o i i r r rn iu j i  
a. lu m a  u f Irrap iian  us  a p p lic a b le  lu  a t lu i iH  
fur in jii iy  lu  | . ru |N r ly  nul c u n a tilu d iiK  h 
common Inw Irrap a n a . 15 A I.It.Id  IZ /H  

A p p lira l iu n  uf alM lute uf l in ii ta lu i i ia  h i 
dauiM|(a m ln .il*  MKaiual public 
a c c o u n ta n t*  lor n « n li |(e i i ir  m  pt r f u rn u im e  
uf p ru faaa iu n a l a r iv ic e a . / l i  A l . l t ld  14 IH 

T u n a  l im ila ln in a  a a  tu  c la m ia  haM -d on  
u n iu a u r r d  m u lo ria l c la u a e . /H  Al H id 5HII 

In a u r e r a  fa ilu re  lu  p ay  a m o u n t  uf 
•d i i ii l ie d  l ia h d i ly  a a  p re c lu d u iK  r r l i a m r  
o n  a l a tu l e  o f  In n i la l iu n a .  41 AI H id  M i l  

W h a t a l a lu l r  u f  lim ita lio n ii  cuvera 
a c tio n  fo r m d rn in i ly .  57 A l . l t ld  M il  

W h a t a t a h i l e  o f lu n i la l iu n a  Kuvi-rua 
a d iu n  fu r i n l r r f r r e i u e  w ith  c u n l r a c l  u r  
o lh e r  rc o n u n iic  r r la l iu n a .  5H A l . l t ld  1027

« 01# Id Oflfl

W h a | a l a l u l r  u | l im ila l iu n  a p p lu » lu  
Ml I lull fu r a i l lp l iia  ii| p ica I c «l*. (rulli «al«- ul 
ro l l , . 1*1 * 1. Ml A l.lt  ld 1 /0 5

I h o u r  u l la w  aa  lu  a p p lu  a h lr  a la lu l i  ul 
l iiiu la tiu iiH  in  co n tf ai I a , llu n a . /(I Al l( Id
11.19

W hen  M lalu te uf l i iiu lu liu n a  (.r*o ,»  | M 
lu l l  aK iim al a d iu n  lu  r t i u v e l  iim iirv p .ud 
hy n u a la k e .  7 9  A l.ltd d  7b I 

l .u n i la l iu n  *d a i l io n  a)(.iiiu>l u ia iir r i  fur 
l i ie n ih  n l i u n i  n u  I l»  d e lm d .  96 A l 1(1,1 
1 19.1

W liai a in in i e  u | litn i la i iu n v  k u v iiii* 
«ic I lull •i iim iik ’ m il u l l ia u v a i l i iiu  
n in a u n in ia le d  hy , iw  n l c in h i  t u r d  /  
A l . l t t i h  6 77  

W h a t a lu d i l e u l  liliilla li,ilia t(u * e in «  phv 
a ic ia n a  a d i u n  (ur w ro n g fu l d m ia l  ul I»m» 
p i la l  p r iv d i'ttv a , 3  A l .l (4 ih  1 /14

W h rii a l a l u l r  uf lim ila liu n *  fo ^ m "  
r u n  aK «m *i a d i u n  l,a* r,l ,,u  u u w i i in n  p m  
•ilia** In puV lliuney  w h r le  l l i r l r  IhmoimIi 
l io n  u r d r l l i i i i e  d rn e  t rp a y t i i r n l .  14 
A l.l(4 lh  I.IK5 

W hen  N lu lu le  u f lu u itu d u r ia  in
r u n  a a lu ia u iH ' ul a t lu m  lo r u r in a iu e l ,a » ,  ,1 
u n  a i r  |a> H uduti. 19 A l I t d h  !*•(•

(Ue. Qa.1 0 .0 U .  C «rt« in  ac: ona re la ting  to  c o n a tru c t lo , in aiz 
y a « n b j l t ) l  No ncli iin, w h e t h e r  In contract (oral or w r i t t e n ,  M-nlcd n r  
iinnealuil). in t o r t  o r  othvrwiHc, to  r e c o v e r  duinu^t'H , 11 for n d e l i o - h iy  
in t h e  denixn, p lunnm i f .  ou p e rv i s io n  o r  oboo rvn l ion  o f  c onn t ruc l ion  or  
cone t ru c t io n  o f  a n  im p r o v em en t  to  r e a l  p ro pe r l y ;  I2l fo r  in ju ry  >,i p rop  
e r ty,  r e a l  ur  p e r sona l ,  u r ium #  o u t  o f  a  de f ic iency; o r  (H i for in ju ry  to  t h e  
pe r son  o r  for wrnnj{ful d e u l h  u n s i n g  o u t  o f  s u c h  def ic iency, m ay  be 
b r o u g h t  UKainst a  p e r so n  per fu r in in t t  o r  f u r n i s h i n g  t h e  desiKit, 
plunn in j j ,  s u p e rv i s io n  o r  o b s e r v a t i o n  o f  c o n s t r u c t i o n ,  o r  c o n s t r u c t i o n  o f  
a n  im p r o v em en t  m u re  t h a n  s ix  y e a r s  u f l e r s u b s l u n t i u l  Completion o f  un  
im p ro v em en t

,b) Notwithstanding the provisions of la) uftlns s :ion, in Hie case 
of sn iryury to property or the person or un in jury causing wrongful 
death, which iijju ry occurred during the sixth year after substantial 
rumple! ion, un action in tort to recover damage* for the injury may he 
brought w ithin twu years lifter the dule on which the injury occurred 
In nu event msy sction be brought more than eight years uller ihe 
suhstunliul completion of construction of un improvement 

IC , Nothing ill this section shall lie construed us extending the perusl 
prescribed by the laws of this stale fur the bringing of any action 

(dl The lim itation prescribed by this section shall nut he usserled hy 
way of defense by a person in uctuul possession or control, us owner, 
tenant, or otherwise of un improvement at the time u deficiency in an 
improvement constitutes the proximate cuuseuf the irytiry or death fur 
which it ia proposed to bring un action
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!*•» I i i  l i o n  w t h o n .  " iW M i in "  o i i 'i i i tH  h i i  i i u l i v i l l u n l .  n i r |H i n t h i m .  p u r l  

l u o l i i p .  l i iim iii 'H ii  t r u i d ,  ti iu t i i« » r |M in tt« * (J  u r t f a i t i / i i l i i u i ,  u n n o n i i l i o t ) ,  n r  

j o i n t  M iK 'k  t n f l i p u n y  ift I  t i t  l i  I S I . A  l O t i '/ l

t  n l l e t e r a l  r e f e r e n c e s  W h e l * le lu f r  
uf l im ila l iu n *  g o v e rn s  a c tio n  by c o n l f a d e e  
fur d r i e d  iv r  or im p ro p e r  p e rfo rm a n c e  uf 
w ork In  p n v a le  b u ild in g  r o n l r a i lo r .  I 
Al It h i 9 I I  

W h e n  a l a lu l r  u f  l l tu tO llu n *  iieg in *  lo  
to o  on  ncgligc-nt i lm ig n  c la im  * gain» l 
a n l i i l r r l .  HU Al.H Id M»7 

V a ln f il*  an d  ru n iU U fU tn . * •  to  c la im  
•HriCioK d r 'e d * .  u f u l r l u i r

i m p u t in g  11Mu' h i n i l e t m u *  u jm it  m  l i u o  
a g a m a l  M i i l o i f i t  ur v n g n i r e i  fu r  m je i i y  u t  
d r e l h  a i d i n g  m i l  u f  d r f v c l i v v  u r  i i a u I *
r o m l i t m n  u f  i i n p r i i v e m e n i  i o  i m I  p n * p » n » 
U l A l K M 1242 

S l a t  I l i a n  o f  l im i t a t i o n  a t  I n i n *  hy p u r
c h e a e i a  u r  c u i i l r a d v v *  n ^ i m l  v e n d o r *  ur  
c o n t r a c t o r *  i n v o l v i n g  J v f t r d a  i n  I io um’* u i  
u l h a r  b u i l d i n g *  c a u s e d  l>> au i l  i n a l a t n h l y .  
\ l  AI If O h  IM*6

S r c .  09.10.(KM). Action* lo be b r o u g h t  In t h r e e  y e u r * .  Ih) No |* - r  

m iii  n u i y  h r i n g  u n  n o t i o n  n x « i i m t  «  p e a c e  o f T i c e r  o r  c o r o n e r  u |m n  u  

l i a b i l i t y  i n c u r r e d  b y  t h e  d o i n g  u f  u n  n e t  i n  m i  n l T k i n l  c a p n c i l y  o r  l>y t h e  

• u n i n n n i n  u f  m i  o l l ' i n u l  d u t y ,  i n c l u d i n g  t h e  n o n p a y m e n t  o f  m o n e y  

c o l l e c t e d  u p o n  h i i  e x e c u t i o n ,  u n l e i w  b r o u g h t  w i t h i n  t h r e e  y e a r n  T h i n  

n e c l l o n  d u e s  n u t  a p p l y  t o  u n  a c t u m  f u r  u n  e n c u p e

• In No perimn may bring an action upon a atutute for iiemdly or 
forfeiture where the action m given lo the puity aggrieved or to that 
parly and the nlule unlena brought w illi in  three yeaia, except where 
thealntute tni|aiaing it prencribcnadifTerenl lim itation (4 I .U t i rh  lilt  

SI .A 11W2I

Sec. 09.10.070. Aeliuna t« be brought in two yrara . No peraon 
may bring an action 111 for libel, alander, uwuiult, battery, aediiclton, 
lalxe iinprnionnienl, or for uny injury to the peraon or rightauf another 
not arising on contract and not apecificully provided otherwise, (2) upon 
a atutute for a forfeiture or penalty to the atate, ur (31 upon a liab ility 
created by statute, other than a penally or forfeiture; unless com­
menced within two years. (S 1 07 ch 101 SLA 1962)

N O T E S  T O  D E C IS IO N * !

I G e n e ra l  C o n s id e ra tio n
II T u rin

A G e n e ra lly  
II S u m  L ia b il i ty
C  M is re p r e s e n ta t io n  a n d  N e g lig e n c e  
I)  L ibel

III E o rfe ilu fe  o r  1 'en n liv  to  .S la l r
IV O il ie r  S ta tu to r y  L ia h il i ty  
V P r m e d u r r

A U m e ra U y  
H T o ll in g  S ta tu te

I. G E N E R A L  C O N S ID E R A T I O N .

T h r  p o l ic y  o f  U i t  l a w  i* lo  a llo w  a  r e a ­
s o n a b le  b u t d e f in ite ly  lim ite d  l im e  fo r i h r

b r in g in g  o f  a n  a c tio n  a f le r  w h ich  i h r  
m a i l e r  I* p u t  lo  rm t  K y r n r  v O g le , S u p  
c ;t o p  N o  r n  iE ila  N o insy» . t s *  p u d  
7 1 6 1 1 9 / I t

26

ft OU 10 0 /0 (’••lit Ml f ‘lVII I'm* I III 'HI ft 00 luil/ii

a

>

i 'u r p o * *  o f  * l a tu l«  o f  l i m i t a t i o n s  
Ih *  g o al ••! Oi* s t a t u t e  vf l in ii la i iu i ia  a n d  
t h r  I o Im I t ill  ta il ni'I a n  a  p it a ••Ju re  I* (<• p |u  
vide a d ju d ic a tio n  »»l c la im *  D v rn r
* O g la  h u p  C l l i p  N u T U  • E li*  N o 
IJSV), 4Hd I ' i d  7 IP  I I V /1 1

T h *  p o f|* j* e  uf a la lo lv a  o f llflill« f |iifia  la 
to  a tio M irag a  p ro m p t fie** in  th *  p io e r tu  
lio n  of ac tio n *  am i t h u i  av m d  th #  in jo a l i ra  
w inch  m ay  (v a u lt (m m  ih #  pn»**c o lio n  of 
•Ik la  c la im *  I t* in *  v O gle, H u p  C l l ip  
No T U  iE lla  N u  I.IMdl 4HA | ‘ i d  / |f* 
d 9 / l ) .  M c C ra c k e n *  D av is , .Sup C | O p 
No I.IH4 O i ta  N o 2 M 9 ). MW I 'M  7 /1  
> IU 77i, J o h n s o n  v C ily  ol K a n h a n k * . S u p  
C l l ip  N o l b / 2 'E i l s N o  .14441, Mi l I* 2.1 
DM 11 V /Ni

S ta tu te *  of l i im ia l io i ia  a l ia m p l  lo  p ro  
Ire I a g a in a t  Ilia  difflc u llia *  ta u a U i  hy Inal 
ev id e n ce , f Kill’d  m v in o riaa  a n d  
•h M p (w « rin g  w ilnv*aa*  M c C ra c k e n  « 
I ia  via, h u p  C l O p  N o CIHV (E ila  No 
JM49>. MW I * id  771 11 9 7 /f

I h i a  s e c t io n  r f f l v r l i  a  • ( * ’*  p o l ic y  
Ih a l  a  p la in iiM 'a  co m m e n c e m e n t of a d iu n  
ia lh a  a f f i rm a t iv e  * le p  iiecvvaary  lu  a**ura 
lh * t  h i*  ■ ■ a n lin n  uf a  d a i m  ia  lirn a ly  
J o h n s o n *  C ily  o f fa ir l» a n k « , S u p  C l O p 
Nu UJ7!/ I E ll*  N o  34441, M U I ' i d  INI 
IIV /H i, O a llu M o u  « I 'u y  o f  A n th o ra g a , 
S o p  C t  O p  N o 1 6 7 3 1Eila N o ‘J M i ,  fttt.1 
I ' i d  791 MV7HI

T h la  a u c t io n  a n d  AH OPM .ftHO 
r o m p i f a t l  -  S r*  IU a k a n * o n  v 
W ak afiv id  S a a fn u U , |rvr . S u p  f ’l  O p  N o 
! V43 lE i l r  New 3 4 /A . 3 4 ‘/ i i .  6 <X) l» i d  IUH7 

11979*
I n a u r a n r o  i t t j u i l c r *  n o t  rw qu lrw ci to  

• d v ia *  o n  a p p l i c a b i l i t y  o f  a l a lu U a  o f  
l im lU U o n a . — In a u ra n f *  *dju»c«f«. a a  a 
m « t u r  o f  law , a r *  n o t r*c^uir*d lo  giv*  
a d v ic a  in  re g a rd  lo  (h a  p o ta n tia l  
a p p l ic a t i l i ly  o f a u iu i« «  o f l im ita tio n *  
G ru aa ih  s N a a a .S o p  C t  O p  N o  370< K iU  
No 6 l7 i ,  4 i l  |» i d  6 2 4 (1 9 6 4 )

A p p l ie d  in  l . i l l r g r a v a n  v T a n g a . S u p  
C l O p  N o  109 IE ilo  N o 173t, 3 7 5  H i d  
139 iI96*2i. S ta te  v D a k ar, S o p  C t  O p 
N u 2 27  tE ll*  N o  42JU. 3 93  I1 2d  rt93 
«19641. A la a k a  A l l l in r a  v l / x k i i r t d  
A irc ra f t C o rp  . 4 30  E S u p p  134 «l> A la* k a 
19771

Q u o lo d  in  M a ic r  v C ity  o f  K r lc h ik a n , 
S u p  C t O p  N o 291 iE ila  N o 4rt9 i. 403  
I* 2d 34  (19t>M. A d k tn c  v N a b o ra  A laa k a  
D r illin g . I n c . S u p  C l O p  N o 2<)5A iEila 
N o 4 4 1 0 ). 6 0 9  P  i d  15 119*0). N o r m a n  v 
N ich iro  G yo g y o  K a ia h a  U d  , S u p  C l O p  
N o 2511 f f i l e  N o 5 254). 6 4 5  I ' 2d 191 
U9H2). K in g  v E ira l N a l  l D a n k . S u p  C l 
O p  N o  2 5 2 5  lE d e  N o . MHO). I* 2d 
i I9 d2), S h ilfm a n  v Inc  . S u p  ( 3  O p

N o  i t w i  • !  d a  N ..»  M * |% D i l i *  i.* .; |* i l l  
401 ilV rti i

C lU d  in  l l a i io ta  I h *  I •* * |  id lo u  lm> 
I n .  4 lrt E 2d IIH  »9»h C u  I'N i'l. 
|O .I« H * o ii  * S aitlin a n  4  S tid n ia ii «*«rj 
E  i d  5HJ (2 d  C ir IV /fu  Ik m lia  C.«rp * 
A dam a. S o p  I I O p N o 2042 O il*  Nu* 
I960. IWfWi. H |i i  | '  2d 24 119*on

II  ( O l t l h  

A < « r n r ra lly .

I h i a  a e r l i i i n  la  g r n r r a l l y  r u n a id a r a d  
h y  A la a k *  r u u r i *  |u  h r  a  " to rt* ' a i a iu i a  
A n tk i a u i  i  I  N tith ih l l l i l l r f  I o rp  l!iH I  
Hi gp  9 / 0  • | )  A laa k a  IU7 li

l l  la  a  " l a a i t l u a l "  a ta lu l#  m  Ih a l  il 
g o v a in a  a ll c la m ia  for in ju iy  P i I In |w f*o i| 
linla** «p*c d u a l ly  p ru a n lrd  wtlit fwi** i ii 
a » m #  u l h t i a l a lu l r  A nd tifaon  v i a i l d i l l d  
M illar C o rp  . .I5rt i S u p p  9 / 0  11) A l a . ha 
1 9 /3 1

A t o r t  ac t io n  n tu a l  h a  r o n u n m »  wd 
w l i h l n tw o  y * a r a a ( l* r  ( h r c a u - a n l a r l i o n  
liaa a tc r u r d  S il* * iio n  v M a iU i, S u p  l ' i  
O p  N o in n  iK ila N o 3 4 0 .  IH'i I* i  l  J  
i I 9 6 4 i

l h a  u n ifo rm  l in u ia i io n a  | « m a |  
im p h td l*  allow *  tv a ry  v id im  nl P ii im u a  
ennduc t in  A laa k a . rv g a rd lv a a o f w h e re  hv 
fvaidva a n d  fv g a id lra a  o f whvlliKt Ih r  
a llv g rtl to d io u a  (n f id u d  w aa hy a  g n v a rn  
rn a n la l  u n i t  o r n u t. lo c n m m a fic a a n  a d iu n  
fo r d am a g a*  w iih tn  tw o  yaa ra  w iih o u l 
co m p ly in g  w i th  a n y  irth v r l im a  l im it 
Jo lm a n n  v C ity  of E a iih a n k a . S u p  C l O p 
N o  1672 iE ll#  N o 34441. 5rtJ I* i d  In i  
i l9 7 d i .  D r llu a a o n  v C ity  o f A m h o ra g v , 
S u p  C t O p  N o I 6 7 3 i E i I # N o  2 9 9 6 1. 5 « J  
P 2 d  791 • 19/M)

T h e  a t a lu l#  o f  l lm l tn t iu n  a a  io  to r t*  
d o a a  n o t  u s u a l l y  h r  g in  t o  m n  u n t i l  I h r  
t o r t  la c o m p la U .  A u s t in  v  EulUtfi In* 
C o , S u p  C t O p  N o 4l)H i E ila  N o 9 1 0 .  
4 44  P  2d 5 3 b  (I9 ttrt)

W h a n  t o r i  c o m p l c l r .  A to rt  ia o r d i ­
n a r ily  n o t c u in p la lr  u n t i l  (h v r r  ha*  U r n  
a n  in v a s io n  uf a  Ivgnlly  p ro te c te d  m ie r r c l  
o f th *  p la m ld l  A o a im  v E u lm n  In* C o .  
S u p  C t O p  N o  49N iE ila  N o 91 | i .  444 
P  2 d  5:iA il9f»rti 

M u n ic ip a l i t ie s  p r o h l h i i r d  f r o m  
n c j u l r l n y  s h o r t e r  n u t i r r  p e H n d  f u r  t u r t  
c la im s . A S  09  6 5 1)70 , a u lh o r i i in g  
a il io n *  a g a m a l m unH ipM lilira , im p lied ly  
p ro h ib it*  m u n in p a l i l i r *  from  m iu ir m g  a 
p o te n tia l  p lam tifT  in  auhm <i n u i i r r  n l lo rl 
d a im * , a* a rn n d il iu n  to  b r in g in g  an  
ac tio n , w i lh m  a  p e n u d  n h u r l r r  th a n  t h r  
p erio d  p ro v id e d  hy t h r  a ta tu te  of lim i- 
la tio n *  J o h n s o n  v C ity  o f E a iih a n k a , S o p  
C t  Oy  N o 1 672  lE i lr  N o 344 4 1 ,5 6 3  P  2d
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| n |  M ,l» . |n | | . . a * . <  • I t l i  ul
Ao-|t..i*g»- >*ip I • • *p N M il I ' l i l r  Nu 
f ' rn,  "•* I I* Jit I ' l l  • I'U H i

A c tio n  lu f  u n l a w f u l  i r n p r i m i i m r i i i
A tl t j  a lm o  l h a .  ilt li lu la i i l  in  In *  ittfMt 

•it a .  I i n i i t l  M f l n  a l l t i f  n ay  t m a d  p la in  
l td  in  l »  i i i r i l n i  n il  c r im in a l  i iu n p la iu ia
••••III n u l l i f  i l a l r f rm J a u la  a  illi-tul pf ut> 
•Mr ia o * e  n f « n * ra tig a in » n ' p u r p o r t*  In
• lu ll*  a • U n i t  III  l u l l  «* g a in * l  . i t  f t  m ia u l  «u ll 
n i l  I n  a  t a n  i r a i  i»m«-I u l l in n ia lm n  
uD ilif t in -  • ra lm ii W ill iam *  i  f o u g h l a n  
I ; A la a k a  14 / 744 > 7 d * U 9 th C i r  I9ft7»

A t l in n  In  f n l i i f i  r  l i a b i l i t y  n f  l l il f i t  
IH fM iri u n d e r  W o r k m e  n  •  C o r n p r n a a  
l lu it  I a  a  l l u r n l h r  f l |> lf M  la n g u a g e  ul 
I Iia W i> il.ii.tn  • C o m p a n a a lin n  l a w  •  * in  
lia b il ity  nf l lu i i l  p r fa o n a . l l i r  r ig h t  anughl 
In  l a  r n l n t  rtl ia  Im aral nil lu l l  r a th e r  I l.a  M 
m i «u n i I at I a ltd  I III* arc I lu ll la i h r t f f u i e  
l l i r  a p p h r a h l r  a l a lu l r  nf l im .la llu n a  
I i i r i k » A l i t U  A ir I r a n a p  lin  . 14 
A ltfeka IM*. |i f #  ► S u p p  6 VIV i l l  A laa 
I9M *

W rn n ic fu l  I n l r r f r r a m r  w ill*  r U h l  lu  
p r r r e r  v r  d e a d  b o d y  l l i r l r  m a i l a in t  
(..# f r h r l  fnl w tu iig lo l  l l l l i f  ( f i r m  * w ith  
l l i r  r i ||l i l  l u p r r r a r a r  a  <li ail l u l l  M um * • 
A in ImI a g r  f u n r t a l  I l iap e l. S u p  < 1  U p 
N u U n  i f i l #  N u  I4bi*i', 4 9 6  I 'M  7ii
• iw/i*

A • I a m  i fur r r l i r l  lor w ro n g fu l in i r r f r r  
f h t f  w i lh  i h r  r 1j(Id In  p f r a r n r  a  d r r l  l*«l» 
lad o n g a  r i rh » e i» # l»  in  I h r  * o iv i» in g  
rp n u a r »*r !«• l l i r  n r a l  u f k i l iu f  i h r  . I t i n l r i i l  
1 h ia  a u U l a n i i t r  r i g h t  ia mi Ih* a u rv iv in g  
tp M ia  o l n r a l  k m  w h e th e r  ih e  c la im  ia 
i n a l t l n l  aa  a  i .n in .u *  m ta a m n  nf a  p m p  
e r ly  t i |( h i  o r in f lu  im n  ol e m o tio n a l h a rm  
M urru  % A m  t io r a g r  I u n r r a l  I 'h ap *  I. S u p  
I I l i p  N .. 77H • I  *1# N u I4 t.b r . 4 9b  V 24 
7 0 11972*

It la g e n e ra lly  i h r  law  in  ih l*  C uunlry 
ih a l  I h r  r ig h t  In  p u aarM  p r r a r r v e  a n d  
h u rv . o r m h r r w if a  ih* |m *a o l  a  i l r a d  laidy 
Iw tunga lo  i h r  au r» iv H ig  a|anuw* a n d , if 
h o rir  a u rh . I h r n  lu  i h r  n r a l  n f k in  in Ih r  
t in ie r  of I h n r  r e la t io n  to  i h r  d n e d r n l .  th a t  
a v io la tio n  n f ih a l  H g h l •* a  In r t ,  am i th a t  
l U n n ^ r t  fur i i im ia l  c u H rn n p  M ir i n m r r  
a ld r  fur a w illln l in v a m in  u l I h r  r ig h t*  
t r i a l i n g  lu  d e a d  ta a h ra  H l l l l l f  V 
A n th t i ra j t r  f u n e r a l  I 'h a p r l .  S u p  I 'l  U p 
N u T7H i f i l r  N u  I46&* 4 9 b  » '7d 7i» 
•1 9 /2 *

I ’r r a o n a l  i n j u r i r #  r e s u l t i n g  f r o m  
b r e a c h  u f  w a r r a n t y  i n  a a l e  u f  g o o d * .
In  a n  a i lm n  in  i n i n r r  d a m a g e *  fur 
p r r  Milial m ju n r a  re a u l l in g  fm rn  a n  a lleg e d  
i i r r a ih n f  w ar r a n i  v in  I h r  a a l r  u l g<wd* i h r  
iw u  y e a r a l a lu l r  of h n u ia im u a  lu r 
pe m ortal in ju ry  a t l io n a  J . # i  n u t ap p ly

l i n k  a  • N n r ih v in  • ofV )H*i*irl • •» -tup  
I I l i p  H u 1 4 < I  l ie  N o* I " a l  I ( f l | i  I >1 
I / .I  I Iii I * 1

W h tf r  a n  a i lm n  ia i . m i m i I *  l.#**t«^lil 
w i th in  I h r  l i a im w u ik  uf l l ir  I 'm l .n in  
I olM inrit lt*l I la ir  III* a |> |> Ilta l .l t  a itilu l*  
uf lu m la l io n *  i* 11>a • p fu * td rtl l.y i h r  I .a h  
a l th o u g h  I h r  dam a g e*  a o u g h l a i r  lur 
l* ra t .( ia l  i n ju f i r r  Sw ika • N o r th e rn *  um  
i n r f i i a l l  u  .'lup I I U p  N u  ( 4 / ' f i l e  No*
I H ri I it*I* 4*1 I* M  l l h  i l ' i l l *

Ml ih r  l i |* a l « l  a r t  llo ll p r» » u |« d  In  i h r  
A la a k a  l» g i« la lu re  in  m a i l i n g  Ih r  
h n i f u r m  t 'u m in r r n a l  l o d e  ' I  I "  |I U  i h  
114 SI A I in ., ',  p ro v id in g  in  p a r t  i h a l  
a l l  a t la  a n d  p a r l r  uf a d a  im o r u ia l r n t  w ith  
i l u r  A n  a i r  l ia r rh y  r v p r a l r d  i h r  y n i r i a l  
Iw o  |» a l  a t a l ’JlV of l in n la l ii jn a  l lh ia  a n  
Im iii w aa r r p r a l r d  In  lh a  n l r n l  Ih a l  il 
fn i^ h l i t ih r r w i r r  m n l r u l  f n m r r i  fui 
jtryauua l i n j u n r a  r r a o h m if  h u m  h r r a i h  ul 
w a rra tt lv  u m lr r  i l ia  f . a l r  S m k a  v N .n th  
n i l  I U in in r l i la l  I o  , S u p  ( I  U p  N u I I I
• f l i t  N -a  I JIM) I M ill 491 I '  i d  I Hi
• IW /U

A t l m n  a g a l a i l  h a n k  u f f l r l a l  liy  
« lr|M »ailnr f u r  r u n v r r a i u n  A d iu n  
a*aiii< i h a n k  u l lm a l  fur f u n v r r r u .n  uf 
p a i r u l l  < lir«ka  rm lo ra n l  liy p la in l i i l  fur 
d r |iu « il In  h ia  h an k  a i f u u n l  a n d  luf p aM in n  
(of j(rd  «l»t*ka w r i i i r n  un  p la iiih lT 'a  
a f fu u ti l  a » i  # » i f l l r i |  h> aia  v ra f  a l a lu l r  
id  h n u la im n a  mi AS If# r a l h r r  th a n
Iw u y ra f  a l a lu l r  nl h u u la l lu n a  ill Ih ia  ar« 
Im n  V rai * t  i r t l  N a l I M alik, H up (  I U p  
N u ; t i / 'J  i f  at* Nu ViOt#!, 0A9 |» 2d  12 M
• Mirt li

S l i p p in g  u n  l i t  a t  h r r a i  h  u f  im |> l ln l  
i u n l r a i  t u a l  d u ly .  S r«  a a tti t  l a l c h l i n r  
in  u n i t  iu  A S  \ n  l iu rS d

H. H t r i r l  l . i a l n h l y  

I h r r r  la  n u  u l h r r  a l a l u l r  a p r c i n r a l l y  
l im i t in g  I h r  |» rtiiH f fu r  h r in ^ m K  n lrU 'l  
h a h l l l l y  i l a l ( n r  A tid ria u u  v fw iM h ilil 
l l l l l r r  l . 'u rp  , I ' h u p p  9 7 in |>  A la a k a  
I 'J i . l i

T o  r m j u i r r  t l n r l  h a l u l i l y  r l a l m a  Ui l*r 
h r n u j f h t  w i lh in  Iw o  y r a r a  la  a  r r i i a o n -  
a l i l r  m l r r p r r l a l i o n  u l i h r  p u h lu  |a d i i  v uf 
A la a k a  A n d r fa u n  * f a i i i h i l d  l i i l l r r  
l u ip  . l 'H  f  S u p p  9 7 l i i | )  A la sk a  I ' J / h  

A llh u u jih  I h r  K rn ra ia  u f a l n d  h a ln h lV  
l ira  i i i  w a ffa n ly  ih ro ry  l l  i r  nuw  • li a r  Ih a l  
h r r a i h  o f  w a r ra n ty  i l a r l f  w aa u n p i t ia l lv  
« u n * id rr rd  t  a ^ m u r  n f f r a u d  or 
lu ia r r p r ra rn ta l io f i .  auum liiiK  in  lu rt 
A ndrra ttri v f  a i f t h i l J  l l i l i r r  I 'o r p  . d!V(l f ‘ 
S u p p  9 7 * i t | l  A laa k a  I97IM

f .v r n  in  i ia  p r r r r n l  fo rm , a im  I h u lu h ty  
l* trm rr n ra r l>  a k in  lo  lu r l in u a  n f ^ h ^ r n i r  
i h j i i  In  c o n i r a d u a l  w a ir a n ly .  Iw -iauar no
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i .m i ia t  l ia rw p n ia il  a n d  l a i  a u a r  a im  i h a  
lu lu y  m ay  un i la  J i m lanui-«l A m lifa i.ri  * 
f  a i f ih i l t l  I I . li t  I I tU |i (An f  S u p p  u / n  
i l l  A la a k a  IVf-M

l l u l  lu r tg t i  h rn iia l lu M  a l l u w n l  I f m a t  
In  p r iv i l y  w i lh  i l r f r n d a n l  I h n r  a i r  
t a l id  fr a w .l i r  ln l a llu a ii.y r a  h i |i |( r |  h m i 
l a l i a n  p m . - |  u r .d t r  A S  f t  Oft J I J  |u u «  AS 
4V M2 f2 M  lu  p la in l i l l a  w h u  h a « r  
m n l r a r l t d  w ith  i h r  d r l r O tf tn i .  u r a h n  
••Iha rw iar •■•)«(( ihr- p r iv ily  i r t j u i i r m r n i  
th a n  lu  Ih<*ar w h o  h a i r  mil A m lrra u n  v 
f  a i r i h d d  Mill* • C u rp  I'iH f  S u p p  U/li
• I* A la a k a  IM7J*

A a l o  r r a a n n a  f u r  a l l o w in g  l u i i f r r  
l im i l a l i u n  p r r i m l  l u  p l a in l l f f a  
r u n l r a r i l n n  w i th  i h r  i l r f t n d a n l .  n r  
A n .l t iw .n  v f  a m h i l i l  M illar C o rp  , 1‘iM f  
S u p p  U /li i t )  A la .k a  U#7.fi

C a u a a  u f  a r  im n  h r r r  il o n  d a m a ^ r  l u
•  # r n « r a ( u r  i lu a  In  a n i f ln a  f a l l u r r  w aa 
h « rrr« i hy  I h r  Iw u  > ra r  a l a lu l r  <r| h im  
la lm u a  a p p h ia h lr  h> " r to im r n ir  l i a r "  
l a u a r d  by a  d t l n l i v r  p r ia lu i l  N t i t lh r rn  
1‘ow ar 4 fcuifK C u rp  * I a l t  tp i lla r  
I r a r lo *  C o .  H up C l U p  N u U M ,
No 4fi'JHi. h« .l |» 2il .174 1 1 UP 11

C  M la r * p r r a a n l a i i u n  a n d  N t g l l g t n r  t

M i v r r p r r a r n l a l l u n  a n d  n r g l l f r n r r
a i r  lu r t  lu m r p ia ,  riol r o n l r a r l ,  a n d  I h r  
Iw u  y r a r  a l a lu l r  u f h rm la l io n  i l ln a  arc 
h u n t  r r a p rc lin g  lu r la  g u v v m a A u a lm  v 
f u l b m l n t  C u  . S u p  C | U p  N o 4 9 "  I f  l i t  
N o 1*1 11 . 444  M ;*d JV.UJ i)1*4>Mi

N rt(h«(ant in ia r r p r r a r i i l a lm n  i t  a  lm | 
fa llin g  u n d r r  I h r  iw u  y r a r  a l a lu l r  n f h im  
M lton# f a M t r  of W a l r r a  a M u ad lry . S u p  
C l U p  N u h  IH t f i l a  N o ||M # i. 4 /4  1*2*1 
* l5 lll# 7 0 l

A c a u a a  o f a c tio n  fo r n i ia r r p r ra rn ta lm f i  
in  a  h u a in ra a  I r a n a a d io n  ia t o m p l r i r  w h rn  
I h r  in ju r r t l  p r ra u u  h a a  b r r n  d a p r iv r d  nf hia 
p n tp c r ly  o r  o lh r r w ia r  h a a  a u f f r m l  
(•rc u m a ry  Iu m  n r h a a  n n u r i r d  l ia b i l ity  aa  
« r r a u l l  n f  a im a i r p r r a r n ta l io n  A im I i ii y 
f o  I Urn In a  C o ,  h u p  C l U p  N o  4 ! iH i f i l r  
N o 9 1 11. 444 l" 7 d  ftdli H W M i

W h * rr i h r  i w n n -  o f  a p la m u fT a  rum  
p la in t  in  a n  a c tio n  fu r Irg a l  n i a l p r a d u r  
w aa n t g h g r m r .  I h r  p r n n d  o f h in i la lm n  
found in  Ih l*  a r c lin n  r u ih f f  l h a n  AS 
(C* IU 0 A0 . a p p h r d  V a n  M om  la x ig r  In r 
v VVh.tr. S u p  l i U p  N u 2 J .I6  i f i l r  N o 
44471. b 27  I* 2d H 4I i I h n l i

I t t g a l  m a l p r a r l i c a .  T in a  arc im n  ia 
i h r  p ro p r r  a l a lu l r  lo  l»r a p p h n i  in  a t tn rn r y  
m a lp ra c tic e  a d io n a  h .i te d  on  n r g l ig r n c t  
U r r a i r r  A r ra  Inc v H o ukm an , S u p  C t 
U p  N o 2.%M9 I f i l r  N o 6SA7i. I* 2d 
119021

S la lu l*  UI    I .1 l t # a i tn a lp ra t
l u r  .1- •  a m il l a g t l .  I., m u  -m ill t h r i l l  
■ h ta u ttfa  ur n . i r  iu l> l | •hii.tf I i l t k . » i |  
r a .U t r i e r  u l a ll t h i i t t r t i a  ul lu« m u . ,  . ( 
a d iu n  ih u a  i f  rh a it l  * iiM u«ria lu a  alit-r 
n r v t  n t g S g t n r r  Ml..#* h r  au tfrr*  mit** 
>P«r filia l ila m tg y *  lit* a la lu l r  *.f 
h n u la im n a  w ill nul lirg iu  lu  r u n  u u li l  i h  
r f tl  t u l f r i a  a i l u a l  d a m a p ta  t i f r a l r f  A n a  
In i * IP*.km a n  Hup I I U p  Nu J.\*'l
• fdrNu W\h M/i| I)9*71

N r g h g r o l  l a i l u r r  lu  p r iM t i r r  
r a r l h . | u a k r  r u v r r a g t  W ln r r  p la in  
I t i r#  «l«i rn l.a**'d u |* .n  d t l rm la n l  • l i rg h  
g r i i l  f t i h i r r  l u p i n  o n  or i**u« • a r l lu iu a k r  
t u » r r a g r  a m i  p la m li lf *  • la im  h a«r.l w |- n 
•It f rm la n l •  n rg liK in l u lairprrM M ita in .u*  
th d  tm t rija rn  u n ld  u n  t a i l l u p ia k r  h.wt 
• a t u r i r d  in  M a n h  l'J*.4 Ih r  a la lu l r  ul 
h m i la lm n  th d  m>i n o n n u m y  lu ru n  u itiil  
Ih a l  l im r  a n d  p la in iiH ’a a i l io n  i n t l i l u l n l  
tu  f  th r u a r y  u l I'rTtfi « a a  h ro u g h i w tih .n
• f ir  Iw u y ra r  a ta lu lo r t  | r i i a l  A u t l i il  y 
f u l l u n l n a  C u  S u p  I i U p  No 4 'i n . f i l v  
N u  v i  h  144 I* 7d r ,m iH m n i

W fir r t  p t a i n l ill * m l r f r a l  in  la  m g  
p r o ta r l r d  a g a m a t  r a r i lu j i lk k r  luaa i h r f r  
w aa fio m v N iio n  ur iii!rMig*>n>rni u jam  ur
• o .p a irm r n l  nf au rfi i n t r r r t l  u n ti l  i t n f r  
h a d  IvrM  a  !•••• liy r a r lh .p r a k r  la  . o o - r  
u n t i l  t h a t  r t r n l  u n t i m l  * u ih  p ro tr r tm n  
ru u ld  a v a il  l l i r  p la m ld l  tiu lln n g  Mi* ir i lr r

w h n li  ia  I r g a l l t  p r n l r i l n j  a a a  III 
n g  a u r f i  p ru trc tu rn  w h r n  it wa«

• dad , a l  th o  l i in r  of i h r  luaa a n d  mil 
Itffo ra  Ih u a , I It* n  ID 'lal M  a ll in ju r y uf 
h a r m  lu  p la m ld l  aa a  r u n a r i ju r m r  ul 
i l r f rn d a n l  a n r g h g i m r  in  w i n  a a a  h aa ia  
fo r r r c u v r r y  of dam ag**  tw lo ir  I h r  lu d  
Itrc o m ra  a d m t  a b l r  a n d  ln*furr I h r  |N>fiial 
u f h i m u t i u n  i n n i m r n i r i  lu  in n  A u a llli  » 
f u l l u n l n a  ( 'n . S o p  • l U p  Nu t 'm . f . l r  
N o 9 I U .  444  I ' 2d i . l b  • 190*11

IJ. l i l r t l .

W h r n  p -* n u d  n f  I n n i la t iu n a  Iw g in a  tu  
r u n .  N o rn m lly  l l i r  pc rm d  u f h rn iitiiin n a  
lo r  M ad Itrg iria  in  ru n  w h rn  Ih r  M ad ia 
" p u lih a h rd  “ C h in  % S l r r n  S u p  I 'r  U p 
N u  I4IMI i f i l r  N oa 271*1. 2711 •. 5 b l  I* 2d 
121(1 1197/1 

’T 'u h l l r  a t i n n ” im p o r t#  c n m r n u n u  a 
l i o n  t o e  t h i r d  p a r ty  C h in  * S i n n .  S u p  
l l U p N o  I4IH* . f i l e  N .a. 2710. 2 7 IU . 
'.O l P  2d 1216 i l9 7 7 .

M u! c o u r t*  h a v e  d i f f e r e d  o n  n a i  tly  
w h r n  l l  o c t ’u r a .  C fiiri v S tr in ,  S u p  t ’l 
U p  Nil I4IMI • f i l e  Noa 2 7 1 0 . 2 7 1 11, .'dll 
I* 2d 1216 • I9 7 7 i 

W h e n  p u l i l l r a t i o n  o c c u r r e d  W h e re  
d e f rn d a n l  w ro te  a I r l l e r  In p la iM ilf a  
e m p lo y e r , ac c u a in g  p la in t i f f  o f c o n d u it

>
2'J



i mi hiii«n A i  \ a S i  ^ ii 'M  •» g i r i  H i i i / i i

• h i. ll • * .  I . ig l i lk  lalir’l lm  mI •ii i •
IM.J.I . J , i r l  * •*»'! • » r r l  l » l r |  I !«•*
• n>i>l m u  ••••I" • I f l l r l  I n  d » l* n d * l i l  III 
w h i c h  l i t  ( . » .M i « i n l | | r t l  i h l l  It# h a d  
U . r i m l  III# I* I I r l  i n i h t u e lM 'V '  Ill III*
•  H r f n l  1.1 *1  l a i a i l n i  t*ii ill*  d i l l  ill*  
# IIi|iIiii* i • l u l l  Ilia r# p ly  I h l s t  » H tl l li ,
h u p  I I  O p  N u II IS I  i h l *  Nu* 2 7 1 0 . 
y /11 5 * I F i d  I / I h  110771

IM r o n n  m  h i : o h  f k n a i . t v  t o  
m t a t k

l»#m  i / i  u f  Ih l*  l i o n  d e a l s  w i th  
c iv i l  | * m l i k i  S ia ic  v A m e ric a n  C a n
• o . Hop I I l*p N * 41 < l l l«  N u 7fti. I l l '/  
I* 2«l • IV « id

A c tio n  lu  (M fffll c o n t r a b a n d .  -Sim*
•  U f n i u r t  *41 iuii I* in d e p e n d e n t uf in jf  
o th e r  ( l i m iM l  p r w e e d in g *  Ih ia  c a n  on ly
H a m  •(•  SC I lull 1110*1 b* hlU U ghl W ith in  
iw o  «»*i* o f  i h *  u u u i i  I 'm la d  S la t# *  v
K hiva I l i i i u u h J  T w o H u n d r e d  T h i r ty  Mia 
|l* l la r«  n i l  K H upp 495 iD  A la* I  M i l

VM»#i» H M itn  • • •  • e i i r d  in  a  g a m b lin g  
l u f  uO w p lrn ilw i I I ,  1955 a n d  lh «  lllw | 
in  ra m  filed  o n  l l m n i l a r  I f .  I !*.'»/. I h r  
lilw l • * •  ♦ • • u n i  h i  t h i s  a c t i o n  D u lle d  
S l* l*»  i I h i r e  th .io a a n d  T w o H o i id l td  
l h i r l j  S i* IM i* i»  IH7 I  S u p p  4 9 5  iO  
A la* I 9 i 6 '

IV . i r l l O . H  S T A T U T O R Y
I .I A IH I .IT Y  

Ta* r e f u n d  a T l i r  l a i p a y r r  I* nu l
lu p i tr d  lu  m u v r r y  o f  o v e rp a y m e n t*  
i n u d m a  lu  A S  4 J  l b  O il) D ie cu liiinon  
law  h a s  lo n g  re c o g m ia d  a  c a u se  o f  a c tio n  
in  aa au m p ait Ui re c o v e r o v e rp a y m e n t*  of 
la i* a  b e c a u s e  l l i r  s ta tu to r y  r«m c<li*a do 
no t « i p in  il ly  au p v iso d e  th e  co m m o n  law  
rr itird i* a . th e y  a r r  in te n d e d  a* a  s u p p le  
n ia n l, a n d  i h r  r a i l i r r  r r rn a d y  in  a* « u m p a il 
i* *1 ill a v a i la b le  l l tr u w .  a c la im  fur a  
re fu n d  w e e l im e lv  u n d e r  A S (£4 10 0 5 0 , th e
• i« y ra r  * l a lu i r  u f l im ita tio n *  a p p lic a b le  
lu  r r tu v r r y  u f p c r t-m u l p ru p e rty  S t a l e  v 
W a k efie ld  K u h r ile a ,  In c  .S u p  C l. O p  No 
779 if  ila N oa 1.197, 1396). 4 95  F  2 d  166 
•1972*

B o r o u g h 's  le v y  o f  p a s t  y e a rs *  U x e s .  
S i t  v e e r  a i a tu l e  o f  l im i ta t io n s  p ro v id e*  

for in  A S  H9 III 120, r a th e r  th a n  Iw u  y e a r  
l in u ta i iu n  p ro v id e d  for in  A S  
0 9  W 0 7 l k a i3 '  •»•# a p p lic a b la  lo  hue* 
o u c h 's  effo rl*  lo  Irv y  p aa t y ra ra ' l a t r a .  
A lasrom , Inc v N u c th  Slut** B o ro u g h . 
S u p  CT O p  N o 2 6 2 2  iK ila  N ua 6 0 3 7 . 
6090* r i d  »19HJ»

H e c o v e r y  o f  b a c k  p a y  f o r  H la c r im -  
( n a t io n  u n d r r  I h e  f c q u s l  F a y  f u r  
W u n te n  A c t  l i  l im ite d  to  ih a l  r a in e d  
w ith in  Iw u  y ear*  p r io r  lo  c u m m a n c r in e n t

.•I Ih i * tn i l lfu w n  * W«»*l Itn p  M  »»p 
Nu IbM  l td *  No* 2.5M 2565», 575 I* id  
7 l* lt |9 / l iM i» * a M ie d u n o th e r  g ro u itd *  5 9 /  
I ' id  I25«l • I 'l l l f

v  f i h m  k d u i u :

A I « r n * ra l ly

A n i a n d m r n l  r e l a t e d  h a c k  h i  d a l e  o f
o r i g i n a l  c o m p l a i n t  S itu *  ih *  a m e n d  
n trn l  a d d in g  p a r l i r a  p la m ld l  r e la l r d  hack  
In  I h r  Hal* of I h r  o r ig in a l  c o m p la in t . I h r  
Iw o  y r a r  lo t i  a ia iu i*  of l im ila l io n a  w*» no  
h a r  to  p io a rc u U o n  uf I h r  i l a i i n  for r r l i r f  
l lu r n a  v A n c h o ra g e  t o n e r a l  C h a p e l, S u p  
C l O p  N o 7 7H i f  il* N u M 6 5 i ,4 9 5  l ' i d  
7011972*

W h a ra  a n  a m a n d ln a n l lu  a  (u m p la m l d id  
n u l a la ta  a  naw  c la im  fur r e l ie f  h u t  r e la te d  
t u c k  tu  Ih *  d a ta  o f  lh a  o r ig in a l  c o m p la in t , 
ll  w a a  no t b a r re d  by lh a  a t a tu t a  of lim i 
U lu m *  J a k tw k i v H o llan d  h u p  C t t i p  

I d l f i  ih l l*  N o* 1724. I7 9 5 i .  b i d  I* i d  
19741

d id  r r o a a  c la im  C nw * c la im
• r  th a n  Iw o  y r a u  a l t e r  I h r  r a u s r  u f 

m . a f u e r  h o i  l#a* th a n  Iw o  v ra r*  a f lr r  
t h e  »4 » 'la | a n a w a r waa file d  r e la t r t l  h a rk  
•u a>l <i th* ->M0 in * l a itaw er * »  f d r d  a n d  
w '-* no i h a r r r d  hy l i n t  s e c tio n  K a la te  uf 
‘ h u iitpaun  v M rn r tU *  *l*(t(. I n r  , S u p  C t 
O p  N u  *Jbi iK llr  N u  1072:. 5 14  1* 2d 1269 
• IU7J*

A d d i t i o n  o f  d e 'a n d a n l  a f t e r  e i p i r a -  
l i u n  o f  a t a tu t a  o .  l im i l a l i o n a .  T r ia l
n u i r t  d id  nul a b u a r  iia  th scr e l iuii in  rin d in g  
I h a l  A la a k a  c a s t  law  u n u l in a iid a la  i h r  
a d d i t io n  o f  a p a r ty  »* n d a n t  a l ta r  th e  
e i p i r a t i u n o f  ( h r  app* ' t a l u l e  of l im i­
ta t io n s  M c C ra ck er y o p  C'l O p.
N o  1369 I K ilt N u ’-1 771
l |9 7 7 l

C la im  n o i  b a r r e d .  ~«i
d a y  for th e  r u n n in g  of lit*, u a i u i u  uf Im n  
ta t io n a  fall o n  a  S a tu rd a y , w h a n  th e  co u r t 
w a a  cl used , a n d  th e  fo llow ing  M onday  w aa 
a le g a l  h o lid a y , th e  c la im  w h ic h  w aa filed  
tin  I lia  n e i l  T u e s d a y  w aa n u l h a r r t d  hy th e  
s t a t u t e  o f l im ita t io n  D a v ie  v S tu r m . 
K u g e r k  C o  . S u p  C t O p  N u  1356 < Kile 
N o  3 1 4 0 ,5 5 7  I ' i d  i t 3 3  0  9 7 6 i

K q u l U b l e  e s t o p p e l .  -  T h e  d o c tr in e  o f 
e q u i ta b le  e s to p p e l a a  a p ro h ib it io n  a g a in s t  
u ig u a t  re lia n c e  u p o n  a a t a tu t a  o f h im - 
ta t io n a  ia a  a a lu ta r y  o n e  a n d  lh r r« f » ra  th *  
• u p r r m *  co u r t * d u p u  Ih *  r u le  for A la sk a  
O ru w rlh  v N r** , S u p  C t O p  N o J7 tO K il*  
N o t i l 7 1. 421 I* 2d  624  11966*.

D oth  fe d e ra l a n d  a la ta  a u th o r i t i e s  h a v e  
r i t a h l l a l i r d  t h a t  th e  d e x tr in e  o f rq u i la b le  
# » tuppel ia a v a i la b le  a*  a b a r  lo  
in e q u i ta b le  r e l ia n c e  u p o n  * ta lu t r a  u f  h im -

30
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iMliima Iiluaa-lli v N r i*  .Slip I I  l i p  Nu 
17IIIK .I* N u l»| 7 1. 421 I* 24 6 24  • HHdii 

K a la b l la h m g  e q u l l a b l a  a * iu p |* r l  
l u  a a la h h a h  an  n p n t a b l a  rat<>p|*rl il ia 
g e n e ra lly  n a ira a a rv  lh a !  lb *  p*H v a s k i n g  
tu a a u r r t  ll  a im *  Ih a l  ib u u lh a r  p a l ly  m ad#  
w una n n a i r p i r a r n l a l i u i l  o r f*ls* 
a ta ta in a n l  or ac ted  f r a u d u la n l ly .  a n d  Ih a l 
h a  ra a a u n a ld y  rr lt# d  o n  auch  a i l*  nr re p  
r r s r n t a i i u n a  nf i h r  u l h r r  p a r ly , a n d  d u e  In 
m h |i  re lia n c e  d id  nu t in a l i lu ia  au il t im e ly  
C r o a r lh v  Nea*. S u p  <T O p  N o 3 / t liK i l*  
N o 6171. 421 F  i d  6 2 4  11 IM I i

H ier*  la a u th o r  it y to  lh a  r lJ r l  I Ih a l  r ip il 
la b ia  valuppv l rv ip iifr#  m u te  th a n  m a r l  m o 
u r a llan ce  h» a iw rauii w h o  h aa  m i u h lr  
g a llo n  lu  a|w *k  n r a i l  Y el I h e r r  c a n  he 
o r c u m a la n r e a  w h a ra  i n e d io n  u r a ile n ra  
• u rn b tn ad  w ith  a d a n r  rc p rr* « n la ( io iia  can  
g iv e  n*s> In a n  w |> prnpriaia  a i iu a t io n  
c a llin g  for ilia  a p p l im tio n  of th e  * * tn p |irl 
ih ic t r ln r  O row rlh  v N * m , S u p  C t O p  No 
.179 iK ila  N u h l7 « , 421 F  i d  624 II9M D  

A (Mirlv w ho f r a u d u l r n l ly  c u m a a la  fruni 
a  pi a i n l i fT l l i r  a i i a i m r r  o f  a  r a u a r  n f  a i lm n  
m a y  lw  r« lo p |w d  In  p le a d  lh a  a l a lu l r  nf 
In n ila l iu n a  if Ilia  p lm n ti i r*  d e la y  in  
b r in g in g  a u il  wa* <ni m oim ed hy r r lia n c *  
un  I h r  fa la e  n r f r a u d u le n l  r r p r ra tu i la lu m a
C h ia i  v S te r n ,  S u p  C l O p  N o I4 <m h KiI* 
Nua 2 7 1 0 , 27111. M il F  i d  I 2 l « i |9 7 7 t  

W h e re  plainlifT* w e ir  n e v e r  lu lle d  in l«  a 
fa lae a rn a e  o f r e r u n ty  by  an y  e iw c ifir cun 
d u c t u n  I h r  p a r i  uf I h r  d r f r r id a n l  im p ly in g  
Ih a l  Ih e  a t a lu l e u f  h m ila l io n *  w ou ld  nu l t*e 
ra is e d , ( h r r r  i* n o  r v u le n l ia r y  h a a ie  for 
in v o c a liu n  u f t h r  d o c tr in e  u f r« |u iM ht*  
e s to p p e l O a rfie ld  v C la r k .  S u p  C l ' p 
N o 1476 i Kile N o 2667», 667 Fifr* 77 
«I977*

D c f r n d a n la e a lo p f r e d  to u r g e a w c l l i  t. 
— K r|> ea trd  pronm w a tu  pay  Ih e  la a e e  in  
c u n a id rra lio u  u f  fu r lw a ra n c r  hy Ih e  c ily  
from  ta k in g  leg a l atep*  to c u l l r c l  th e m  m  
re lia n c e  u p u n  w h ich  (h e  c ity  fo rb o re  (o 
ta k e  leg a l a c tio n  es to p p e d  Ih e  d e fe n d a n t*  
from  u rg in g  th e  a l a lu t e  of l lm d a t iu n a  
D e m m e rt v C ity  u f  K law ock . 14 A la sk a  
2 0 , 199 K 2d  32  tU lh  C i r  I9 5 2 i 

D e f e n d a n t  n o i  e a to p p e d  l o  p l e a d  
a l a lu t e .  — S ^ e C h ia i  v S te r n .S u p  C l  O p 
N o 1400 i Kile Noa 2 7 1 0 . 2 7 1 11. 561 F  id  
1216 (19771 

W a iv e r  u f  a t a tu t a .  — A n  esc row  
a g ra e m r ii l  aa  tu  p a y m e n t  u f l a i r *  c o n s t i ­
tu te d  a  w a iv e r  of I h r  H lu tu le  u f l im ita l io n a  
D e m m e rt v (T ty  o f  K la w ix k , 14 A la sk a  
2 0 . 199 K i d  32  i9 t li  C i r  I9 6 2 i 

T h r  ru n n in g  n f  lh a  l im ita t io n  p r r  nal is 
«n a f f i rm a t iv e  d rfem w  w h ich  if  no t pled 
w aa w a iv e d  M u n ic ip a li ty  of A n c h o ra g e  v 
S is te r*  o f  F ro v id cn ce  in  W ash  , I n r  , S u p

< i  O p  N o 214 I i l i l u  N ua M il7 fa ilu . 
51291 I . in  F  i d  22 i l p n h

A p p l i c a t i o n  o f  f o r n g n  p e r io d  o f  l im i  
l a l l o n a  W t.# n . th e  fu r r ig u  lu tu ia io o i 
i p i a ld o a  n r  c o n d it io n s  i h r  n g h l  of a i l  tun . 
A la s k a  w ill a p p ly  t h r  f u in g n  |w rn a l >d 
l im ita t io n s  e v r n  ilu o ig li lu n g n  ih * n  
A la sk a  a ow n (w rnal uf l i im la tm n s  M aim #  
C im s lr  & D e s ig n  C u  v V ra a r l  T im . S u p  
C l O p  N u 4 4 6  i t d r  N o M ill, 4 14 F i d  
)IH 3lH H l7l

II. T o l l in g  S t a t u t e

( . T i n u n r n t r r n r n l  o f  t h e  a r l l n n  
I n t e r r u p t s  I h r  r u n n i n g  u f  i h r  s t a tu t e .  
S ilv r r lu n  v M a r lr r ,  S u p  I ’l O p  N o 16b 
I K ile N u 34 l» , 3 6 9  F  id  1 ( 1 9 6 4 '

A m i C iv . I t .  3  c o n t r o l s  W illi i#» |*  < t 
l u t h a  m a n n e r  u fc u in in e n c tn g  m civ il a i l  ion 
a*  ll  m ay  b e a r  u pun  l l i r  l u n r  for 
fo m m rn c m g  lh a  a d iu n  u n d e r  a  s t a tu t e  of 
In n ila l tn iis . I h n r  is  no  re a s o n  w hy (T v It 
.1 sh o u ld  no t Ii r  c o n tro ll in g  S ilv n rtn n  v 
M a r lr r  S u p  C l O p  N u 166 iKil* N o 
3 4 0 .  3 6 9  F  i d  I OMu4i 

D e f in i t io n  n f  " r n m m r n c r t l "  in  (T v  l( 
3 . In  C iv  It 3 . w l iu h  at s i r *  Ih a l  'a  m i l  
B d m n  is  n i 'i im r i i m l  hy Tiling a  lu iiip U u ii  
w ith  th e  C liurl."  Is lo  la> fo u n d  ih r  d e ll 
n i t io n  n f  ih e  (r rc n  "co m m en c ed  ' *■ uat-d in  
s i a lu l e a u f I m u la l in n s  f ‘h i n v  S te rn ,.S u p  
IT  O p  N u 14111 iK ile N o* 2 7 1 9 . 2 7 1 1 '. 
561 F  i d  1216 i I9 7 7 i 

F i l i n g  o f  I h e  c o m p la in !  In lle  I h r  a la l-  
u l e  u f  l im ita tio n *  S d v e r to n  v M a r lr r .  
S u p  C l O p  N o  166 iK ile  N u 34 0 , 3 6 9  
F  2 d  3 (I9u4»

T h r  Iw u y e a r  a ta lu l*  d id  nu l lu n s t i tu le  a 
d e fe n s e  lo  p l a in t i f f s  c la im , Iw cause  th e  
r u n n in g  o f I h r  s ta tu to ry  p e rio d  w a s 
in te r r u p te d  hy  t h r  Tiling o f  f o r  co m p lain t 
Iw fi.ra  th e  e x p ira t io n  uf tw o  y e a rs  fro m  th e  
d a t e  o f  h e r  in ju ry  H ilv rr lo n  v M a r lr r ,  
S u p  C | O p  N o 166 iK ile  N o 3 4 0 .  3 69  
F 2d  3  119641 

A n d  n o t  t h e  f u r t h e r  a c t  o f  i s s u in g  
s u m m o n s .  -  S * e  S d v e r to n  v M a r lr r ,  
S u p  C l O p  N u 166 iK ila  N o 341 *. 169  
F  2 d  3119641  

C iv i l  N . 27  p e t i t i o n  In  p e r p r t u a t e  t e s ­
t i m o n y  Is  n o t  a  c o m p la in t  fur i h r  
p u rp o se s  n f K u lr  3  a n d  I h r  R la lu tr s  n f  h im  
U lm n a  C h in  v S te rn . S u p  f 'l  D p  N o 
14 0 0 1Kile Nu* 2 7 1 0 .2 7 1  l l . 561 I*2 d 1216 
•1977»

H ia tu te e  o f  l im i t a t i o n  a id e d  b y  s u b ­
s t i t u t e d  s e r v ic e .  S ta tu te s  n f h m i-  
ta t io n a  a t te m p t  tu  p r n t r i l  u g a in s l th e  
d i f f n u l t l r a  C aused  hy luat rv ld i-n c r , fad ed  
m e m o rie s  a n d  d u u tp iv a n n g  w iti if s * r r  If. 
t h e  a t ta in m e n t  u f  th u s r  en d * . au lM ian lia l 
a id  is  p ru v idvd  hy  a la lu te *  e s ta b lis h in g

31



A ' A * K A  .'S i A l l  I #  > I (Mi III II7II

utf»l • v M i ir  IK  t in *  m e a n  I 
a l ro t  •*! w i v n r  la m a d e

d h l l l l i l l l l f  *Ml a lw l i i  d e fe n d a n t*  >
|iU I|i» V ii> | l i |M r  nl l i l i i r ,  A U > la  . l a l t i l r a  
|i la < r a ll alkM-nl d r l r i i t la o l  in  a  m o to r i r l i l  
I  I f  (RH* ufl a ll n p i a l  p la l ie  With lln rar 
p f r a r l i l  w ith m  th e  * U l r  l im a  w h * r t» u h  
• l i l i l t r d  K d l i r  la a . a i l a h l r  l l i r  u a u i l  
a l a lu l r  n l l im ila l io n a  iIh iu IJ  a |  p ly  
o n io l ln t  I K in r  v O g lr  S u p  t i l i p  N u 
7 / ;  i . i r N . .  i t.vr* in n  I* 2 d  m i l m l h

A lu l l in g  p r o v i s i o n  w il l  n u l  o p e r a t e  
t u  a u a j x m i  a  a l a l u l r  u f  l i m i l a l i o n a  
w h r n  a u h a l i t u t r d  a r r v l r r  la  a v a l l a l i l r  
in  a n  a u iu  a c c id e n t »»•* I K in r  v H g lr .
S u p  C’l O p  N u  722 O i l *  N o IJ V ii .  4*H 
I* 2 d  / i n . i u / l '

T u ap p K  l l i r  i . .l im a  a l a lu l r  iA S  
(I9  III 1.10• lu  a s i tu a t io n  w h e re  l l i r  d e f rn  
d a i i l  la  a l a l l  l i i n r t  a n .m a t . l a  In  ia> r« lir ia 
r e p u g n a n t  in  i h r  g e n e ra l  pu ri» .* r*  n f a ta l  
i l t r a u f l im it a t i o n *  I K tn e v  O g lr  S u p  I I
i »p N «  <22 ‘ M r  N u 1-lfiW 4HM l"/d r I*  
• |9?h

In  »*•#* a m o n g  In .rn  m o to r  v eh ic le  m o  
d e n t*  in  w h ich  th e d r f r n d a n l  au lw evpirlillv  
lea v e*  i h r  a l a l r  A S 119 0 5  «»2«* o p era te*  in  
n u y u iu ln i i i  a  t ill  A S  te j  0.5 0 4 0  in  a u ih u  
f H r  i r l  % n r  u p o n  a n  nl>*eiii d r i r n d a n i  hv 
* r r * in g  th e  C oitiin iw um er nl re v e n u e  I 'u r
a ila lil lu  I h r« r  p ro v is io n * . i h r  lu lllflila  
a n .n o  nl re v e n u e  ia. a*  a  in a i l r r  >.f l a * .  
a p |a i ih t * 1  aa  d r i r n d a n i  a s ta tu to ry  a n . nl 
an i h a l  a r r o i r  u p u n  h im  ia id I h r  a a m r  
rfTrvI a n d  v a lid ilv  aa  p e r so n a l s e rv o  r  
u p u n  I h r  d e fe n d a n t I fy rn e  v O g lr .  S u p  
I I O p  N u  72*2 i f  lie  N o I35y». 4 n*  |* 2d 
7 ll» • 1071 •

T o l l in g  o f  a l a l u l r  b y  c o n c e a lm e n t  u r  
n u n d i a r l o a u r r  o f  n e g l ig e n c e .  A Cun 
r r a l m r n l  or n c m d ia tlo a u rr  n f  n r g l ig e m r  
lo l ls  lh a  a l a lu l r  u n t i l  i h r  in ju re d  p a r i  v h a t  
a c tu a l  n u tu v  <4 i h r  n e g lig e n c e  o r. in  I h r  
r a r r c i a r  uf t  d m a rv  ( a ir .  ah » u ld  h a v r  
k n o w n  uf l l . • n r g l ig r n c r  S h a r e *  * 
A rt h r r .  S u p  I O p  N u  2 0 0 9  rK ilr  N o
6 l3 S i.ti .5 H  I* 2d 13.11 • ! 9 r tJ i

. m c i  m  w a s  t o l le d  d u r i n g  p la in -  
U f f a  r a in m  l iy .  I e . u n i l l  h r  w aa IS  y ra ra  
u f a g e  T u rn b u l l  v llo n k o w a k i, 27 4 K 
S u p p  73.1 il) A laa  I967*. afT d . 4 1 9  K 2d 
IU 4 iM ih ( ‘i r  19091

r u i i .p u l a ln .n  u l H r  In n ila l iu n a  |«rri-*l 
p m t id n l  In  Ih ia  - r i l i ' . u  •u lua> .|u ru l I*. Ih r 
i r n u i i a l  •>! th  d ia a h -liiv  ul NllltOfllV 'a  I., 
la* m a d e  hv »•« lu d m g  l lu  h f* t d av  an d  
l lu lu d il i jf  l l i r  la* l l o H ih u l la  l lw n l i . i a d i  
2 /4  1 S u p p  /  * I • I ) A laa I'M.?*, a i l ’d 41*3
• ' . |  HM I 'J lb  l ' i l  l im i t

S e c t io n  la  n u l  lu l le d  b y  I m p r i s o n  
m a n l  u n l r a a  j .U in i i f f  i r u p r ta n n e d  u u  
d a U u f  la a l  l u r t  A S i r i  | u  m » d .a  .  n .i 
lu ll I h r  l « o  y ea ! l i im ia li .n i  |i lu U ili i l  hv 
Ih ia  a r t  I  lu ll w h e re  i h r  fevurd  ill i h r  ta a r  
d  a i  n u l ahuw  ih a l  un  ih e  la l r H  d a le  ul ih e  
lu lllo w a  I I I *  p la m n l f  w aa ititp lia o iird  
W i l l ia m a v  M. N .* l»  Ih  A la .k *  M O  2 D  
K 2d  |5 0 l 9 l M ‘ir  IttM .i He# a lso  W illia m *  
« S tr a n d ,  li t  A la a k a  512, 2.19 K 2d 151 
iM th C ir  I9.5fn

T o l l in g  u f  a l a l u l r  u f  l im i la l lu n a  
d u r i n g  d l a a b l l i l y  u f  p a r o le e  -V r 
l lu a h  v K n d  S u p  €*• O p N u B M  'I  ilr 
N u I M I  i. 5 t h  I ' 2d 1215 • I 'rJ  I.

T im e  a p e n l  u n  p a r u l r  rvni I n  lu l l  a rc  
l i o n  a f l r r  D e c e m b e r  14. 197.1 A ller 
D r tn n l i r r  I I .  I '>71 th e  d a le  uf i h r  otiiruori 
•n Huata * K eid. S u p  C l O p N i. W /.I 'f i le  
N u IH 4 I». M n  I* 2d 1215 • 197.1* ho ld in g  
h .r n .r r  A S  I I  li.MDO I now  A S 31  l o .1 |o |  
a n d  A S .11 15 I 'm  u iw u ria ii iu lio n r l  in  
d e p r iv in g  p a io l r r a  »l i h r  n g h i  lu  in i t ia te  
c iv il e u ila . I im r  a p e n l un  p a iu l r  a lia ll noi 
lu ll (III*  a l a lu l r  u f lim ila liu n * , pcuvnted 
h o w e v e r. Ih a l  a n y  t*-taori un  p a ro le  a a  ul 
Ih a l  d a l r  a h a ll. in  an y  e w n t  h a e  n n r  
a r a f  fm iii i h a l  d a le  w ith in  w h ich  lu  (.ring  
a n  a d i u n  S l a l r  v M cC ra ck en , S u p  < 1  
O p  N u 97ft i f i l e  N u 171411. 5 2 0  I* 2d lH7
• 1973*

l l u l  a r c l l u n  w a a  lo l le d  l i y  I i m r  a p r n l  
u n  p a r u l r  p r i o r  t u  I h a l  H a i r .  Sew S la l r  
v M c C ra c k e n , S u p  1*4 O p N u 97H i f i l r  
N o 17(411, 52111* 2 d  7117 i IV73»

T l i r  a u p r r in r  c o u r t ‘a fin d in g  in  llu a ti v 
K n d . S u p  C l O p  N o U7.1 i f  i l r  N o  IH 4Ir. 
5 1 0  I*2 d  1215 il17.Tr, Ih a l  fo rm e r AS 
11 051)7(1 |n o * . A S  3.13(1 ;!!<>! a n d  AS 
3 1  15 11X1 w e r r  u n r u m l t lu l io h a l  in  
d e p u t i n g  I h r  p a r o lr r  o l s d r a *  t«  I h r  
cu u rt*  m ay  n u l p r» |v r lv  la* ru n n d e n -d  
r v lro a c l iv r  S l a l r *  M cC ra ck en , S u p  C l 
O p  N u  97rl i f  i l r  N o I7HM, 5*21) I* 2d  7h7  
• I9 7 J*

4

>

< *ullal.* ra l r r f e r e n r r a .  51 A m  J u r  
2d. liliillir iliH i U  A ilio n * . I I  IU2 |i*» 

fki C J S .  I .n u .ta l i .m  uf A d iu n a . I I  /4 . 
174 I7r.

K »li.p |irl a g a i in l  d r l r n a r  o | l im ila liu n *  
• n  i o n  ac tion* . 77 A l.H  IH44

l i m i l a l i u n  Ilf a i l io n *  a* In  a la n d r r  of 
t i l l r  l .a w d  o n  c r ru n h n g  n  i iia K u in riil  
p u r |K iitm g  to  a lle* i i i i le .  IW A l.K 2d  nidi 

W h e n  a l a lu l r  id  lim ila lio n a  lnrgm « lo  
r u n  n g a in e i a c tio n  lur la la r  iru p n a u n m c n l 
or l a l* r  a r r e a l ,  4 9  A I.N gJ V2‘2

:\2

4 O ') |I I I I H I I

A p p h ia ln .l i  ul a l a lu l r  c>f h iin la ln .n *  lu  
d a m a g e  ac li.rlia  a g a in a l  pul.I*. 
N M w ul.lan la r..» iM g lig tn .r  ll. |a  If..IIi.m Ior 
..( p iw fraan u .a l m i* ic*n  21. A l II Id  I 4 I" 

W l.a l «kiM«lilul*a pul.licalH H i nf l d » l  
•n i . n h r  n . a l a i l  ru n n in g  *.f |« n . a l  <d Im n  
la io .n *  42 Al II Id HU7 

W 'hal a ia iu i*  uf I n n i la l iu n a  t N i r r i  
a .I m n  for in d tn m i ly .  57 A l . l t ld  H I I 

W h rn  a l a lu l r  u l liM u ia io .n a  lu n iin e n iv a  
In  r u n  a g a in * ! .h u m  h .t l o n ln h u lm n  of 
in d . m n iiv  h H-*d un  n .n  57 A l.ll Id h o /  

W l.a l a l a lu l r  >d l l li i i le l |.» i«  a p p l i r a  lu  
m Im n  foi ( . .111111.11111.11 a g a m * i y .n il  i>.rl 
l e a a  r , 5 /  A l ll  1.1 * | / |

S ta lu le a  ul h m ila lo .u a  in  i l l r g i l . ln a i  * ur 
Ihr . t a rd y  p r ia ia d in g *  5*1 A l l(.k | rui% 

P rom iM  * ... n l l r rn p la  liy a*ll*r lo  r e p a ir
g .aa la  a a  lu l lin g  H a lu t r  o f l im iU liu n a  h.r
l .f r . i t  h  u f w a .fa i i lv .  M  A l.l l  Id 1 /7  7 

f 'l l rv l  u l . i | |u r r d  ru ip l..* *  v a pr<« re d in g  
f..r • u r k r r .v i ia  iM ii |a ,r ia a liu n  le rn r l il*  un 
r u n n .n g  ..I a l a lu l#  uf l i iu i la l iu o a  
g u v rr ti in g  a d i u n  /•.« | r n u i t « l  m iu r*  
a n a iM g lr . in e a M ir ih . id * i.l  . 7 i  AI I th lM p y  

lo f t  c la im  ogam *! w lu rh  |w r i.a l  of a la t  
u l r  u f lin u la lio f i*  h a*  r u n  a*  a u t .^ a i  uf 
ar lo ff. c v u r u r f . la i r i i .  c rn aa  lu ll u r rtu aa  
at lo .n  in  lu f I a i l lu r i  a im in g  uu l of m n i*  
a in d » n l  u r  n o .d * n l .  72 A l H M  |n n 5  

M in o rity  «d •u rv m in g  c h i ld re n  a a  lu llin g
h in i la l io n  p v r n d  111 a t a l r  W lungful d e a lh
a c tio n , H.*» A l . l t ld  102

4 If!# I l l  I I'M I 

A t.p l .ia l  ilii»   ................  m u .  m
I n r  p ro le ••i.iH a t M |* n i h  uf * lal.cli . 1  
l i liiila lio lm  apyO'CaMe lu  fU a lp ta . lu .  a a  
A | K1.I I OH 

W 'hal a la ll l le  I.f llHlllalt.il>* p  |* | |I «  
a i lm n *  t.a m d  u u  * i r i d  f ia lu h l i  in l. .1 '» | 
AI lU d  455 

W h e n  dor*  a la lu l*  *d h m ila tm n *  U g m  
la* r u n  i ip m  a n  a i t u m  I.* *uh iug«ir« l 
ilm u rcv  a g a in a i  i l m d p a f l v  i m i f . « » ..  ri 
A l It.h i M 4  

W h e n  . l i t u l v  u l h f i i i ta lo .n *  la g m *  >>. 
r u n  ag a in * ! m a lp r *«!••* a . i . . .u  m  n .n  
lire I H»li w ilfi a l e l i l i /a l io u  u« I . . i l l .  tu r ilf id  
p r m rd u r * *  9 1 A l .l t  h i 3 |n

W h a t * (a lu l« ' u l l in ii la l iu ii*  g u i r n . a  
d am a g *  a c lm u  ag* iri* l a d u r i.* *  K r n .a l  
| .» * . i n * .  2 A l l (4 ih  2 « l

W 'hal a l a lu l r  o f h r in ia l io u a  g --« iru«  
a . I .u n  a f ia .u g  u u l id  If tliaa *  liu ll 
M .lie u m iiia 'e d  liy tiav ol i l n l i l  c a lil  2 
AI I i 41 !• 1.77

W fir 11 a l a lu l r  u f I l l l ii la l lu u a  fa-g.U* |>t 
r u n  in  d e n ia l  m a lp r *«!.«» a u il*  I A l H i l l .  
IIK

W dial * ia lu l r  u l h riu la lio n # g * .* * rn * p li t  
a i . i a n 'a  a< Im n  lu r w io n g lu l  d e n ia l  u l low  
p i la l  p# i» i!eg r*  1 Al M llli 1214

A v a d a lo h l t  u l a n d  In n a  lur b rin g in g  
Rlli'M t a g a il.a l f u n r .r l  d l f a M ,  u l . i i r t ,  ut 
* U « kfudd*r in  itiaw .lv* ( u r |a . r a lo .n  f..a 
| i r f* o n a l i t i ju r i r • ifMUffr*! aft*  1 Im a l U.« 
w lu l io n ,  20 A I.K III i 414

(  ‘( I I I )  I I#  I  i v i l  I ' m  * |  l i l 'N I

Sec. lf9.IO.ifHO. Ac tion* to  Ire b ro u gh t in one  ym r. No |H-rwon 
may brinK an itt tion iikmiiisI a oOiirr far tlie* »"agpe uf a ( m tm ii i  

urreNteil nr nnpriHoned on civil prtKt'tn unlesti commented w ithin anr 
year 14 I OH rl. 101 SLA l % 2 f

N O  I K S  1 (1  D M T H I O N S

O n ly  th ia  • r r lm r i  a n d  AH 0 9  I0  0 V0  
p r o v i d e  f a r  u n *  y r a r  a l a l u l r  u f  l im i  
t a t i o n a .  Sa*  f  ir*m an*a f u n d  fn* C u  v 
S a n d  l ^ k r  la> oiigr, In r  S u p  C l O p  N u 
9 4 0  I f i l e  N u 17hflt, 5 1 4  l» 2d 2 2 3  119731 

N u  p r o v u i u n  w h a ta v e r  ta m a d e  f u r  a

l i m i t a t i o n  p e r io d  u f  l r * a  t h a n  « m r y r a r  
fro m  I h r  a m r u a l  <«f Ih* c a u a r  ..I a . i u u i  
f  a r m a u *  ) u n d  In*  t 'u  v S a n d  l ^ k r  
la .u n g r .l t i*  .S u p  C t ( t p  N u  9 4 0 'f itc  N u 
I/H 0». 514  P  2d 22  11 197.1*

S e c . (K I.IO .O D O . Aclionw f o r  pt-nully. N o  |M-rwm inity tiring mi 
iiclion u|K>n i .  Hlnluti- fur the pt-m.lty kivcii in wlmlc ur in |n .n  to tin- 
tM-rM.n wht. w ill pr-iM-culc li.r ll..- .n ine unlt-KH conimrncci M il lnn  i>n« 
yi-«r alli-r the roinmiHaiun n f  ll.a  olTcnaa I f  lha ucti.m i» not coiiinn-nct-d 
w ithin nnr yi-nr hy a private parly, it may Ih- connnancrtl on h r lia lfu f 
thr state w ithin two yi-ara i.flt-r It..- pcrna! of l.rn>t..ttun hy u private 
party haa t-kpiicU 19 I O il rIt HII SI.A I 9 l i 2 .
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F e b r u a r y  21, 1989

R e p r e s e n t a t i v e  P e t e r  G o l l  
C o - C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
P.O. B o x  V 
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G oll:

S u b j e c t :  H o u s e  B i l l  No. 166, T o r t  R e f o r m

I a m  w r i t i n g  to u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o f  HB 166, 
the o m n i b u s  tort r e f o r m  bill.

T h i s  b i l l  w i l l  b r i n g  e s s e n t i a l  ju d i c i a l  r e f o r m  to m a n y  p u b l i c  
and p r i v a t e  b u s i n e s s  s e ctors. In tho ca s e  o f  my  o w n  b u s i n e s s ,  
r e e s t a b l i s h i n g  S t a t u t e s  of Re p o s e  a n d  L i m i t a t i o n ,  as p r o v i d e d  
in S e c t i o n s  0 9 . 1 0 . 0 5 2  a n d  0 9 . 1 0 . 0 7 0  of the bill, is e s p e c i a l l y  
v i t a l .

A c o p y  o f  a " r a t i o n a l e "  p a p e r  put o u t  by the A m e r i c a n  C o n s u l t­
ing E n g i n e e r s  C o u n c i l  is a t t a ched. T h i s  p a p e r  l ists five 
i m p o r t a n t  r e a s o n s  for a s t r o n g  s t a t u t e  of repose. T h e s e  arc 
all p a t e n t l y  fair r e a s o n s  w h i c h  we b e l i e v e  s h o u l d  t r a n s c e n d  
a n y  a r g u m e n t  th a t  a s t a t u t e  of r e p o s e  is a s p e c i a l  i n t e r e s t  
issue.

T h e  s t a t e d  p u r p o s e  o f  HB 166 is, ". . . to c r e a t e  a m o r e  
e q u i t a b l e  d i s t r i b u t i o n  of the c o s t  and risk o f  i n j u r y  and 
i n c r e a s e  the a v a i l a b i l i t y  and a f f o r d a b i l i t y  o f  i n s u r a n c e . "
For c o m p a n i e s  s u c h  a s  C H 2 M  HILL, w h i c h  has b e e n  e s t a b l i s h e d  in 
A l a s k a  for o v e r  20 y e a r s ,  the f u l f i l l m e n t  of that p u r p o s e  by 
p a s s i n g  s t a t u t e s  o f  r e p o s e  and l i m i t a t i o n  is e s s e n t i a l  to the 
f u t u r e  s t a b i l i t y  o f  o u r  b u s i n e s s .

T h a n k  y o u  in a d v a n c e  for y o u r  p o s i t i v e  s u p p o r t  c

A l a s k a  R e g i o n a l  M a n a g e r
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R ationale  for  

S T A T U T E S  O F  R E PO SE

For actions arising ou t  o f  ’ im p rovem en ts  to real property* a special statute exists  in 
m any states to limit the ame a c la im  can be brought for  design d ef ic ien c ies .  These  
special statutes are co m m o n ly  called  'statutes o f  repose * T h ey  d if fe r  from  statutes o f  
lim itations in that the time period in w h ic h  to bring an action  usually begins to run from  
the date o f  substantial com pletion  o f  the project .  U n d er  a statute o f  lim itations, the 
t im e period begins o n  the date o f  in ju ry  or d isco v ery  thereof.

T h ere  are several important reasons to support a strong statute o f  repose:

1 U n lik e  m ost products, the u se fu l  l i f e  o f  an im provem ent to real 
property can  last for decades  and e v e n  centuries . E v idence  relative  
to any  c la im  brought years after  co m p le t io n  m ight be lost or 
destroyed , and w itnesses  m ay no longer be available. In addition , it 
is terribly exp en sive  and virtually  im poss ib le  to maintain records  
invo lv in g  all past projects.

2. Data on cla im s f i led  for des ign  d e f ic ie n c ie s  demonstrate  
c o n c lu s iv e ly  that the vast m ajority  o f  d es ign  cases arise w ith in  the  
first f iv e  years after co m p le t io n  o f  a project.

3. O nce the o w n er  accepts the project,  all m aintenance and 
subsequent im provem ents  are beyon d  the control o f  other parties, 
including  the designers o f  the project.  Improper m aintenance and  
repairs (or inattention to necessary m aintenance  and upgrading) can  
lead to num erous cla im s, and it is not fair to bring the design  
professional into the suit.

4. Without a statute o f  repose, design  profess iona ls  m ay be unfairly  
exposed  to evo lv in g  standards and tech n o logy  being applied to a 
dated project. O ften ,  it is very  d if f ic u lt  for  a defendant to prove  
what the *sta te -o f- th e -art*  standards w ere at the time the project  
was d es ig n ed . A s a result, a d e fendant's  des ign  m ight be judged  
against current standards.

5. T he  ex p en se  o f  l iv in g  w ith  l iab ility  exp osu re  for an in fin ite  period  
o f  t im e is an  unfair  burden both for  des ign  professionals and their  
c lients. T h e  cost o f  insurance to cover  all past w ork , no matter 
h ow  long ago  it was d es ign ed , agains: the threat o f  litigation is an 
expense  carried by design professional and c lient alike.

It should be understood  that even  i f  the tim e period to make a claim against a design  
professional has exp ired  under a statute o f  repose, an injured p la in t if f  still  has recourse  
to seek and obtain com pensation . A  statute o f  repose for design  d efic ien c ie s  merely  
helps the p la in t i f f  to focus  the action  on the p ir ty  or parties w ho  m ay be truly at fault.
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February 16, 1990

The HonoiuDlo Peter Goll 
House of Representatives 
P.O. Box V
Juneau, Alaska 99811 

Re: Collateral Source Rule 

Dear Representative Goll:

Thank you for the opportunity to comment 
concerning the collateral source rule. Before addressing 
tho specific provisions of section 10 of CSHB166, I would 
like to offer general observations about the collateral 
source rule in Alaska.

For well over 100 years, the common law rule was 
that a wrongdoer should pay all the damages he caused. 
Accordingly, the law did not allow the wrongdoer to benefit 
from amounts the victim received from collsteral sources. 
That rule has already been changed in Alaska. As part of 
the 1986 tort reform package, the legislature enacted AS 
09.17.070. In a nutshell that statute provides that after 
a trial results in an award to the injured victim, the 
defendant m a y  ask for a hearing and present evidence as to 
the collateral benefits received by tho victim. The victim 
may introduce evidence as to the premiums ho paid for the 
collateral benefits, as well as the attorneys' fees he 
incurred in obtaining the award for his injuries. If tho 
collateral benefits exceed these amounts, the judge is 
required to reduce the injury award by the amount of excess 
collateral benefits.

That statute adequately covers tho collateral 
benefit question. It w s b  enacted as part of the compromise 
legislation agreed to by the tcrt reform group. Vet as 
soon as the compromise legislation was passed, they 
initiated new efforts to make further inroads on victims* 
rights under the guise of changing the collateral source 
rule. 1 am confident the people lobbying you have no 
underlying facts to show the current statute does not work.
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It 1b curious that you were visited by doctors 
about this proposal, In medical malpractice cases 
collateral benefits are not controlled by AS 09,17.070 but 
by AS 09.55.548. Tho doctors probably do not know or 
understand this, Sometimes they are so eager to do away 
wit h the civil justice aystem that they become more pawns 
of the insurance i n d u s t r y’s "reform” group.

1 assume the "reformers" claim that victims are 
receiving windfalls or double recovery. This is simply not 
the case. Virtually every health, automobile or liability 
insurance policy contains a subrogation clause. Those 
provisions provide that if monies are paid to the insured, 
who later racovers from a third party those same damages, 
the insurance company must be reimbursed. Such provisions 
are almost univorsal and prevent double recovery. As a 
person representing victims for the past 15 years, I assure 
you they are not receiving double recovery.

This is no "free lunch" on this issue, As you 
know, the costB of health insuranco and workers 
compensation insurance are already too high. If the 
innocent insurer is denied its subrogation rights, it will 
have a worse I obb  experience. This will be reflected in 
higher rates, whether we are talking about health 
insurance, collision insurance, or workers compensation 
insurance, instead of the wrongdoer's liability insurer 
paying the victim's loss, the loss will be improperly 
shifted to some other entity. There will not, however, be 
any net saving to consumers.

By the same token, changing the collateral source 
rule would have virtually no impact on liability insurance 
rates. In a 1986 filing with the Florida Insurance 
Commissioner, Aetna Insurance Company projected that 
changing the collateral source rule would lower liability 
insurance rate by only .4% (.004)! That amounted to $2.00 
on a $500.00 premium. Even the most rabid "reformers" 
would have to admit this io an insignificant amount. Since 
AS 09.17.070 already changed the common low rule, however, 
any premium reduction from this proposed additional change 
would bo nonexistent.
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As no ted above, existing AS 09.17.070 mandates 
that the trial judge shall reduce an award by the amount of 
the excess collateral benefits. Given the existence of 
that remedy, it is difficult to see why further legislation 
is even being requested. It is certainly not required. I 
will, however, point out problems wit h the specific 
language of the proposal.

First, the collateral sources listed in 
section (a) are generally subrogated to the victim's rights 
and therefore have the right to the return of their money. 
For example, employers and their workers compen sation 
insurers have a statutory lien and the right to recover 
their payments in the event the victim is successful in a 
lawsuit Bgainst a third party. See A S _ 2 3 .30.0 1 5 ( a ) & (i). 
This proposed statute is inconsistent with that existing 
workers compensation statute. It is also inconsistent with 
federal statutes giving the Un.ced States government the 
right to subrogated reimbursement of its payments to 
injured workers. See 5 U.S.C.§ 8131. I cannot see how the 
state can successfully override a controlling federal 
statute.

As noted above, virtually all insurance policies 
have subrogation clauses. The prospect of declaring all 
those subrogation clauses void should give pause to 
legislators faced with this proposal. As written, however, 
this proposal is even more suspect. It does not void all
such clauses, but arbitrarily takes away the right to
subrogation if a defendant in a civil action elects to 
pursue the pro cedure outlined in the proposed statute.
Thus if Friendly Health Insurance pays two identical claims 
to two victims, it would have subrogation rights in respect 
to both payments. If one of the wrongdoers elected to 
follow the procedure in the proposed statute, the election 
would deprive the insurer of its subrogation rights with 
respect to that claim. From a constitutional point of 
view, it is difficult to see what rational basis the 
legislature mi ght have to justify giving thiB power to 
wrongdoers.

Since existing AS 09.17.070 already remedies any
problem in the collateral source arena, I suspect the main
reason the "reformers" are pushing the new bill is to



change the procedural aspects. Thoy want oil this 
information dumped in the lapa of jurors. The obvious 
reason is n hope to projudice juorora against the victim. 
The wrongdoers obviously want to put into evidence 
collateral payments in hopes the jury will, in effect say 
"Hey, this guy has already bean paid. What's he doing 
here?" Their confusion could well rosult in victims being 
denied tha damages to which they are entitled. There is 
simply no reason to inject such collateral issues into the 
trial. The trial should focus on the liability of the 
wrongdoer and the totol damages sustained by tho victim.
A n y  necessary adjustments are already adequately covered by 
AS 09.17.070, That statute is carefully drawn, regni ros 
that an award be reduced by excess collateral benefits, and 
sets out a precise formula by which that determination is 
to be made. That statute handles the matter In a fair, 
well defined way. It should not be changed.

Thank you again for the opportunity to comment on 
this matter. If anything in this lettor is unclear or if 
you have additional questions, I would be pleasod to 
discuss them. If you or members of the Judiciary Committee 
have additional questions, the Academy would be pleased to 
comment upon them or provide any testimony you desire.

Very truly yours,

ATKINSO N, C O N W A Y  & G A G N O N

The Honorable Peter Goll
February 16, 1990
Page 4

By
W. Michael Mdbdy
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CONSTITUTIONAL CHALLENGES TO 
WASHINGTON’S LIMIT ON NONECONOMIC 
DAMAGES IN CASES OF PERSONAL 
INJURY AND DEATH

In 1986 th e  W ash in g to n  leg isla tu re  passed  a to rt re fo rm  a c t ' to  a m e ­
lio ra te  a perce ived  crisis  in th e  av a ilab ility  and cost o f  liab ility  in su r­
ance.*’ O n e  o f  th e  a c t ’s p ro v is io n s lim its  th e  a m o u n t o f  n oneconom ic  
d am ag es  recoverab le  in personal in ju ry  an d  w rongfu l d e a th  a c tio n s .’ 
C ases to  w hich  th is  d am ag es  lim it ap p lie s  began com ing  to  tria l on ly  
in  th e  past few m o n th s. In O c to b e r l ‘>87, o n e  ju d g e  ap p lied  the  lim it 
to  red u ce  u ju ry  verd ic t by over one m illion  d o lla rs .4

I Tort Law Revisions I lu r t R rfonn  Actl, ch JOS. 11*6 Wash Lawi 1)54 knd iflo l is 
amended m KAiicrnl titles of W ash R tv  CODE (1987))

:  id  4 ioo
J Id. 4 301 (cod ified  a i W a s h  R rv . C od i 4 *36  250 (1987); The tec I too provide! in 

relevant p an  aa follow*
[(I)| (b) “Noneconomic dam ages" m eant subjective, nonmonetary losses. including, but 

not limited to pain, tuffenng, inconvenience, mental angm th. ditahiluy o r disfigurement 
incurred by the injured parly, emotional d ittre tt. lin t o f society and companionthip, lo tt of 
contnrttum . Injury to reputation and hum iliation, and destruction of the parent-child 
relationship

(2) tn no action trek ing damage* for personal injury o r deaih may a claimant recover a 
judgment for noneconomic damage* eaceeding an amount determ ined by multiplying 0 4) 
by the a t - rage annual wage and by ihe life e tpectancy of the person incurring noneconomic 
damage*, a t the life etpectancy it determ ined by the life etpectancy tablet adopted by the 
insurance commissioner For purposes of determ ining the m atim um  amount allowable for 
noneco i.m ic  damage*, a claimant's life e tpectancy thall not be lest than fifteen years The 
lim itation contained in this subsection applies to all claims for noneconomic damage* mcde 
by a claimant who incurred bodily injury Claims for loss o f consortium, loss o f society and 
companionship, destruction o f the parent-child relationship, and all o ther derivative claims 
asserted by persons who did not sustain bodily injury arc to be included withir. the 
lim itation on claims for noneconomic damages arising from the same bcdily injury 

()) If a case is tried to a  jury, the jury thall not be informed o f the limitation contained 
in subsection (2) o f this section
4 Sofie v Fibreboard C o rp . No 87-2-00407.6 (Wash. Super Ct. Oct 30.1987) In So/if the 

ju ry  awarded the plaintiff SI.J45.833. o f wrhich the jury allocated $1.1)4.592 to  noneconomic 
dam ages Special Verdict Form at 2. Sofie v Fibreboard C o rp . No 87-2-00407.6 (Wash. Super 
Ct. Oct. JO. 1917). The court reduced noneconomic damages to $125,136 and gramed the 
plaintiff a judgment o f $)I6.J77. m  conformity w ith t i e  statutory cap Sofie v Fibreboard C orp . 
No. 87-2-09407.6. slip op at 2-J (Wasn Super C t Oct. JO. 1987)

Some trial courts have held the Washington limit unconstitutional Fig . C arter v. Fibreboard 
C o rp . No 87-2-0)553-7 (Waih Super Cl. order on pre-trial motion Feb 19, 1988) (defense of 
SccUon 4 56 2)0 damages limit struck down as violative o f equal protection and jury tn a l 
guarantees o f W ashington constitution), Foster v Fibreboard C o rp . No 87-2-0)629-5 (Wash. 
Super Cl. o rder on pre-trial motion Sept 18. 1987) (defense of Section 4 56 2)0 struck down on 
equal protection and jury tn a l yrounds)
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S im ilar d am ag es  lim its have been ch allenged  in o th e r  s ta te s  on 
n u m ero u s  federal a n d  s ta te  c o n s titu tio n a l g ro u n d s, inc lud ing  su b s ta n ­
tive d u e  p ro cess ,’ eq u a l p ro te c tio n ,'1 a righ t o f  tria l by ju r y , ' special 
leg isla tion  * special p riv ilege,'' a n d  a righ t o f  access to  th e  c o u r ts .1"  liy 
a slight m ijo r ity , c o u r ts  have d eclared  th e  lim its u n c o n s titu tio n a l."

T h is  C o m m en t consid ers  the co n s titu tio n a lity  o f  the  W ash ing ton  
cap  o n  no n eco n o m ic  dam ages. T h e  C o m m en t hrictly  review s the  
recen t leg isla tion  o f  m edical m a lp rac tice  an d  to rt refo rm  dam ag es ce il­
ings an d  ju d ic ia l decisions on  the  co n s titu tio n a lity  o f  such  ceilings. 
T h e  C o m m en t th en  analyzes th e  c o n s titu tio n a lity  o f  the  W ash in g to n  
lim it u n d e r th e  su b stan tiv e  d u e  process an d  equal p ro te c tio n  g u a ra n ­
tees o f  th e  federal an d  s ta te  c o n s titu tio n s .1 J B ecause u n d e r the  federal 
c o n s titu tio n  a c o u rt shou ld  give th e  s ta tu te  only  m in im al sc ru tin y , the  
s ta tu te  p ro b ab ly  does no t offend fo u rteen th  am en d m en t p ro tec tio n s. 
U n d e r th e  W ash in g to n  C o n stitu tio n , how ever, a co u rt shou ld  give the  
s ta tu te  in te rm ed ia te  sc ru tin y . U n d e r in te rm ed ia te  sc ru tin y  a co u rt 
p ro b ab ly  will h o ld  th a t th e  lim it v io lates the  s ta te  equal p ro tec tio n  
g u a ran tee , bu t a  co u rt p ro b ab ly  w ill no t ho ld  th e  lim it v io la tive  o f  
su b stan tiv e  d u e  process. U n d e r th e  rig h t o f  tria l by ju ry  g u a ra n te e  o f  
th e  s ta te  c o n s titu tio n , the  s ta tu te  a lso  is u n c o n s titu tio n a l.11

5. E g ,  Fein v. Permisnente Medical Group, 38 Cal. 3d 137, 157. 695 P 2d 665, 679, 211 Cal 
Rptr. 368, 382. appeal dismissed. 474 U.S. 892 (1985).

6  E g .  Ameson ». Olson. 270 N.W.2d 125. 129 (N D. 1978).
7. E g .  Boyd v. Bulala. 647 F. Supp. 781. 788 (W D. Va. 1986).
8 . See. e g .  W right v. Central DuPage H o sp . 63 III. 2d 313. 347 N.E.2d 736. 743 (1976) 

(citing I I I .  C o n s t ,  art. IV. § 13 prohibition of special legislation).
9. Eg.. Prendergast v Nelson. 199 Neb 97. 256 N.W.2d 657. 668-69 (1977).
10. E g .  Smith v. Department o f  Ins.. 507 So. 2d 1080, 1087 (Ha. 1987). For an annotated 

list o f many o f the recent decisions in this area, see Table: Repotted Decisions on the 
Constitutionality o f Medical Malpractice and Tort Reform Damages Limits [hereinafter Table), 
infra p. 675. For citations to  these decisions, set infra notes 38-19.

11. St* infra Table p. 675.
12. Federal and Washington constitutional challenges a re considered separab ly  here becaure 

the proper standard o f review in substantive due process and equal protection challenges o f the 
damages limit should be higher under the Washington Constitution than under the federal 
constitution. St*  infra notes 106-28 and accompanying teat.

13. For additional commentary on the constitutionality o f the Washington noneconomic 
damages limit, see Wiggini, Ham tiiaua Sc Whaley. Washington's I9S6 Tort Lrgislalion and th t 
Stair Constitution: Ttsitng the Limits. 22 G o n z .  L. R ev . 193 (1986/87); Development in Ihe
t jw ,  Thr I9S6 Washington Ton Reform Act: Soneconomic Damages Cap fR C W  A.56250). 23 
W i l l a m e t t e  L  R e v  215 (1987).
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1. H A C K G R O U N D

A. In su ra n ce  Crises a n d  D am ages L im its

M any  d am ages lim its now  in effect a re  p a r t  o f  s ta te  m ed ical m a l­
p rac tice  leg isla tion  o f  th e  mid* 1970’s .14 D u rin g  th a t period , s ta le  leg­
is la tu res  perceived  th a t m edical m a lp ra c tic e  in su ran ce  h ad  becom e 
w idely  u n ava ilab le  und increasing ly  e x p en s iv e .1’ V irtua lly  all legisla­
tu re s  resp o n d ed  to  th is  in su ran ce  cris is  by en ac tin g  law s to  c o n tro l 
m ed ica l m a lp rac tice  litig a tio n .1'1 In  a t least one-fifth  o f  the  sta tes, 
these  law s in c lu d ed  prov isions to  lim it reco v erab le  d a m a g e s .17 Ih e  
p ro v is io n s lim it e ith e r th e  liability  o f  each  d e fe n d a n t,1" the  recovery  o f  
each  p la in tiff ,'■* o r  both.*'" N early  all th e  lim its  a rc  flat figures*'1 th a t 
app ly  e ith e r  to  n oneconom ic  d am ag es  o n ly ,22 nonm cd ical dam ag es 
only,*'5 o r  all d am ag es .24

A d ifferent in su ran ce  crisis a ro se  in th e  m id-1980 's. D u rin g  th a t 
p erio d , the cost o f  liab ility  in su ran ce  in c reased  not only  fo r h ea lth  c a re  
providers*’’ bu t a lso  fo r day  ca re  cen te rs , a rc h ite c ts , co m m erc ia l fisher­
m en , an d  o th e r  businesses an d  p ro fess io n s .16 M any  businesses a n d  
local g o v ern m en ts  found  liab ility  in su ra n c e  difficult to  o b ta in .27 In

14 See, e.g.. s ta tu te s  c ited  infra n o l o  18-24
15 See R ed ish. Legislative Response to the Medical Malpractice Insurance Crisis: 

Constitutional Implications. 55 T e x . L. R ev . 759. 759-60 (1977); Note, Fein v. Permanente 
Medical Group: Future Trends in Damage Limitation Adjudication. 80 N w . U  L. R e v  1643, 
1649 n.49 (1986)

16. See. e g .  W itherspoon . Constitutionality o f  the Texas Statute Limning Liability fo r  
Medical Malpractice. 10 Ti.x. T e c h  L. R ev . 419, 419 (1979).

17. See Bell. Legislative Intrusions into the Common Law o f  Medical Malpractice: Thoughts 
About the Deterrent Effect o f  Tort Liability. 35 SYRACUSE L R ev . 939, 945 (1984),

18. Eg.. T e x  R e v  C iv  S t a t .  A n n . an . 4590i. § 11 02 (V ernon Supp. 1988).
19 E g .  O h ii j  R e v . C o d e  A n n  § 2307 43 (A nderson  1981).
20. Eg., I so . C o d e  A n n . § 16-9.5-2-2 (B um s 1983); N e b . R e v  S e a t .  § 44-2825 (Supp

1986).
21. E g.. O h io  R ev . C o d e  A n n .  $ 2307.43 (Andenon 1981) (5200,000 limn on general 

damages); W Va. C o d e  A n n , $ 55-7B-8 (Michie Supp. 1987) (51,000,000 limit on noneconomic 
damaget).

22. E g .  C a l  C iv  C o d e  § 3333 2 (W ot Supp  1988).
23 E g .  L a . R ev . S t a t .  A n n  § 40 1299 42 (West 1977 4  Supp. 1988); T e x .  R e v . C iv

S t a t .  A n n .  a n . 4590i. 4 11.02 (Vemon S upp  1988).
24. E g .  I n d .  C o d e  A n n . § 16-9.5-2-2 (B um s 1983); N eb . R ev . S t a t .  § 44-2825 (Supp. 

1986).
25. Bell, supra note 17. at 939; Smith, Battling a Receding Tort Frontier: Constitutional 

Attacks on Medical Malpractice Laws. 38 O k l a .  L. R ev . 195. 195 n .l (1985), reprinted in 35 
D e f .  L.J. 359 (1986)

26. N ew sday, Oct. 29, 1985. at I I .  col. 3.
27. Sugarman. Taking Advantage o f  the Tons Crisis. 48 O h io  S t .  L.J. 329. 333-34 n.!9 

(1987) (citing U.S. A t t y ' s  G e n  T o r t  P o l i c y  W o r k i n g  G r o u p .  R e p o r t  o p  t h e  T o r t  
P o l i c y  W o r k i n g  G r o u p  o n  t h e  C a u s e s .  E x t e n t  a n d  P o l i c y  I m p l i c a t i o n s  o f  t h e  
C u r r e n t  C r i s i s  in  I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y  6-14 (1986)).
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W ash ing ton  S ta te , a  legislative c o m m itte e  form ed to  s tu d y  th e  crisis 
found  th a t it had  been cau sed  hy a co m b in a tio n  o f  poor m an ag em en t 
p rac tices  in the  in su ran ce  in d u stry  a n d  rising litigation  co sts  an d  
a w a rd s .2"

W ash ing ton  w as o n e  o f  a  n u m b er o f  s ta te s  to  respond to  th e  crisis 
by en ac tin g  to rt re fo rm  leg is la tio n 29 th a t inc luded  a lim it on  th e  recov­
ery  o f  n o n eco n o m ic  d am ag es .10 U n d e r the  W ash ing ton  s ta tu te , the  
lim it varies w ith  th e  p la in tif f 's  life ex p ec tan cy  and  the average a n n u a l 
s ta te  w a g e .11 T h e  lim it a t p resen t ran g es from  S I25.136 for a m ale  
aged s ix ty -fo u r o r  o ld e r to  $632,606 fo r a  new born  fem ale .”

W ash in g to n  im poses no o th e r  s ta tu to ry  ceiling on d am ages reco v e r­
able in perso n a l in ju ry  an d  w rongfu l d e a th  actions. O th e r  s ta te s  
have lim ited  recovery  o f  dam ag es in com rnon-law  causes o f  ac tio n  
by su ch  leg isla tion  as au to m o b ile  a c c id en t victim  co m p en sa tio n  
a c ts ”  an d  in s ta tu to ry  causes o f  ac tio n  by such  legislation  as d r a m ­
sh o p  a c ts ,34 g o v e rn m en ta l to r t  c la im s a c ts ,35 and  w rongfu l d e a th

28. J o i n t  S t u d y  C o m m i t t e e  o n  I n s u r a n c e  A v a i l a b i l i t y  a n d  A f i o r d a d i l i t y ,  
R e p o r t  t o  t h e  L e g i s l a t u r e  (Nov. 13, 1985) (copy on file w ith  th e  Washington Law Review).

29 Sugartnan. supra note 27, at 347. Among other things, Washington's act limits 
noneconomic damages. provides for review o f plaintiffs attorneys fees, modifies jo in t and several 
liability, modifies the statu te o f limitations for malpractice cases, and permits structured awards 
or periodic payments o f future economic damages over S 100,000, Peck. Washington's Partial 
Rejection and Modification o f  the Common Law Rule o f  Joint and Several Liability, 62 W ash  L. 
R e v  233. 233 n.J (1987)

30 Sugarman. supra note 27, at 348 Sl n.I l i  (citing a $500,000 limit in Alaska that does not 
apply to "disfigurement o r severe phy'ical impairment," a $450,000 limit in Florida, a $350,000 
limit in Maryland, a $400,000 limit in Minnesota tha t does not apply to "pain, disability o r 
disfigurement,” and an $875,000 limit in New Hampshire); Reistrup, The Final Frontiers. Nat'l 
L J . Dec. 7, 1987 at 13, col. I (cuing a $400,000 limit in Idaho, a $250,000 limit in Kansas, a 
review o f the reasonableness of awards over $250,000 in North Dakota, and a $500,000 limit in 
Oregon).

31. W a sh  R ev . C o d e  § 4 Jo 250(2) (1987),
32. See id.: 6 W a s h .  S u p  C t. C om m 'n  o n  J u r y  I n s t r u c t i o n s ,  W a s h .  P r a c t i c e ,  

W a s h i n g t o n  P a t t e r n  J u r y  I n s t r u c t i o n s ,  App B ("Life Expectancy Table [Revised]") (2d 
ed. Supp. 1984) (based on W ash . S t a t e  In s . C om m 'h , C o m m is s io n e r s  S t a n d a r d  O r d i n a r y  
T a b l e  o f  M o r t a l i n r  (1980)); W ash . S t a t e  E m p lo y m e n t  S ec . D e p t  L a b o r  M k t .  &. 
E c o n . A n a l y s i s  B r a n c h ,  A v e r a g e  A n n u a l  S t a t e  W a g e  (1986). The limit for a 64-year- 
old o r o lder male u  calculated by multiplying 0.43 (the statutory factor) by a life expectancy o f 
15 years (the statutory m inimum life expectancy) by $19,401 (the average annual state wage).

33. See. e.g.. the Illinois statute cited in G race v. Howlett, 51 III. 2d 478, 283 N .E .'d  474 
(1972) (recovery for certain noneconomic loss tied to amount o f medical expenses).

34. £ * . .  I l l  A N N .  S t a t .  ch 43, para. 135 (Smith-Hurd Supp. 1987) ($15,000 to $40,000 
limits an recovery from liquor supplier for injuries inflicted by intoxicated person).

35. £ y . .  MO. C ts .  &  J u d .  P r o c .  C o d e  A n n . j  5-403 (Supp. 1987) (liability 6 f loca l 
g overnm en t m ay n o t exceed  $200,000 p er ind iv idua l c la im  and  $500,000 p er to ta l c la im s a ris ing  
from  sam e to r tio u s  occu rrence); N.H. R ev . S t a t  A n n .  } 507.B 4 (Supp, I9&7) (lim its o f  
$150,000 p e r c la im an t a n d  $500,000 p e r o c cu rren c e  o n  am oun t recoverab le  in p e rson a l in ju ry  
ac tio n  aga in st g o ve rnm en ta l subdiv ision).
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a c ts .1'’ U n d e r the  federal P rice -A n d e rso n  A ct, C ongress im poses a 
lim it o f  $560,000,(XX) on th e  liab ility  o f  a federally -licensed  n u c lea r 
pow er p lan t for d am ag es  aris in g  fro m  a n u c lea r a c c id en t.37

B. Judicial Response to Damages Limits

Several rep o rted  decisions ad d re ss  the  co n stitu tio n a lity  o f  m edical 
m a lp rac tice  an d  to r t re fo rm  d am ag es  lim its. T h e  m edical m a lp rac tice  
lim its o f  C a lifo rn ia ,38 In d ia n a ,39 an d  N eb ra sk a40 have been upheld . 
T h e  to rt reform  lim it o f  F lo r id a 41 an d  th e  m edical m alp rac tice  lim its 
o f  Illin o is ,42 N ew  H a m p sh ire ,43 N o r th  D a k o ta ,44 O h io ,43 an d  V ir­
g in ia46 have been in v a lida ted . C o u rts  h ad  sp lit as to  the  c o n s titu tio n ­
a lity  o f  th e  T exas m edical m a lp ra c tic e  d am ages cap , but th e  T exas 
S uprem e C o u rt recen tly  held  th e  lim it in v a lid .47 T h e  co n stitu tio n a lity  
o f  th e  m ed ical m a lp rac tice  lim its o f  Id a h o 48 an d  L ou is ian a49 have been 
consid ered  but no t fully  dec id ed  in  rep o rted  decisions; th o se  co u rts  
rem an d ed  th e  issue to  th e  tria l level. D am ages lim its  in s ta te  a u to m o ­

36. Eg.. I I I .  A n n . S t a t .  ch. 70, § 2 (Smith-Hurd 1959) (recovery for wrongful death limited 
in some instances to from 520,000 lo S30.000).

37. Price-Anderson Act. 42 U.S.C. § 2210 (1983 St Supp. 1986).
38. Fein v. Permancnte Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368, 

appeal dismissed. 474 U.S. 892 (1985); Hoffman v. United States. 767 F.2d 1431 (9th Cir. 1985).
39. Johnson v. St. Vincent Hosp., 273 Ind. 374, 404 N.E.2d 585 (1980).
40. Prendergast v. Nelson, 199 Neb. 97. 256 N.W.2d 657 (1977).
41. Smith v. Department o f Ins.. 507 So.2d 1080 (Fla. 1987).
42. W right v. Central DuPage Hosp., 63 III. 2d 313, 347 N.E.2d 736 (1976).
43. Carson v. Maurer. 120 N.H. 925. 424 A.2d 825 (1980).
44. Ameson v. Olson. 270 N.W 2d 125 (N.D 1978).
45. Duren v. Suburban Community Hosp., 24 Ohio Misc. 2d 25. 495 N.E.2d 51 (Ohio C.P. 

1985); Simon v. St Elizabeth Medical Center. 3 Ohio Op. 3d 164, 355 N.E.2d 903 (Ohio C.P. 
1976) (dictum).

46. Boyd v. Bulala. 647 F. Supp. 781 (W D. Va. 1986).
47. Lucas v. United States. 807 F.2d 414 (5th Cir. 1986) (constitutional under federal 

constitution: court certified to Texas Supreme Court whether cap was valid under Texas 
constitution); Waggoner v. Gibsor., 647 F. Supp. 1102 (N.D. Tex. 1986) (unconstitutional). Rose 
v. Doctors Hosp. Facilities. 735 S.W.2d 244 (Tex. Ct. App. 1987) (constitutional), overruled. 
Lucas v, United States. No. C-6181 (Tex. May 11, 1938) (WESTLAW, Allstates database); Detar 
Hosp. v. Estrada. 694 S.W.2d 359 (Tex. Ct. App. 1985) (unconstitutional); Malone St Hyde. Inc. 
v. Hobrecht. 685 S.W 2d 739 (Tex. Ct. App. 1985) (unconstitutional); Baptist Hosp. v. Baber, 
672 S.W 2d 296 (Tex. Ct. App. 1984) (unconstitutional)

In Lucas the certified question of whether the cap was constitutional under the Texas 
Constitution was answered in the negative by the Texas Supreme Court in May 1988 The Texas 
court held that the damages limit violated the open courts provision o f the Texas Constitution. 
Lucas v. United States. No. C-6181 (Tex. May II. 1988) (WESTLAW, Allstates database).

ag Jones v Stale Bd. o f Medicine, 97 Idaho 859. 555 P 2d 399 (1976). cert, denied. 431 U.S. 
9 |4 (1977) On remand, the limit was held unconstitutional. Boyd v Bulala. 647 F Supp. 781. 
785 n.2 <W D Va. 1986) (citing Jones v. Slate Bd. o f Medicine. Nos. 55527, 55586 (4th Dist. 
Idaho Nov. 3. 1980)).

49. Sibley v Board o f Supervisors. 477 So. 2d 1094 tLa 1985).
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bile acc id en t v ic tim  co m p en sa tio n  a c ts ,30 d ra m s h o p  a c ts ,31 g o v ern ­
m en ta l to r t  c la im s a c ts ,32 a n d  w ron g fu l d e a th  a c ts 3’ a lso  have been 
cha llen g ed  o n  c o n s titu tio n a l g ro u n d s .

T h e  U n ited  S ta tes S u p rem e  C o u r t v a lid a ted  tw o  dam ag es ceilings 
u n d e r th e  federal c o n s titu tio n . In  D u k e  Power Co. v. C arolina E nvi­
ro n m e n ta l S tu d y  G ro u p 34 th e  C o u rt u p h e ld  th e  federa l P ric e -A n d e r­
son A ct lim it on  n u c le a r  p o w er p la n t liab ility .33 In  Fein v. P erm anen te  
M ed ica l G roup  36 the  C o u rt d ism issed  th e  ap p ea l from  th e  C alifo rn ia  
S u p rem e C o u r t’s ru lin g  th a t C a lifo rn ia ’s m ed ica l m a lp rac tice  
no n eco n o m ic  d am ag es  lim it w as c o n s titu tio n a l. T h e  C o u rt d ism issed  
th e  appeal fo r w an t o f  a  su b s ta n tia l federa l q u e s t io n .37

50. E.g.. G race v. Howlett, 51 III. 2d 478, 283 N.E.2d 474 (1972) (Illinois auto accident 
victim recovery limit unconstitutional).

51. Eg., Cunningham  v. Brown, 22 III. 2d 23, 174 N.E.2d 153 (1961) (Illinois dram shop act 
damages cap constitutional); McGuire v. C & L Restaurant, 346 N.W.2d 605 (Minn. 1984) 
(Minnesota dram shop act damages cap unconstitutional).

52. E.g.. White v. State, 203 Mont. 363, 661 P.2d 1272 (1983) (holding unconstitutional a 
statu te that denied recovery o f noneconomic damages and limited recovery o f economic damages 
from stale and its subdivisions, but upholding a statu te that denied recovery o f punitive 
damages); Estate o f Cargill v. City o f Rochester, 119 N.H. 661, 406 A .2d 704 (1979) (statutory 
limit o f S50.000 per claimant in recovery against governmental subdivisions for bodily injury 
constitutional), appeal dismissed. 445 U.S. 921 (1980).

53. Eg., Hall v. Gillins, 13 III. 2d 26. 147 N.E.2d 352 (1958) (wrongful death act recovery 
limit o f S25.000 constitutional).

54. 438 U.S. 59 (1978).
55. The Court held that the limit did not deny fifth amendment due process because the limit 

was supported by the need to encourage private industry to participate in the development of 
nuclear energy resources and by the federal government's com m itm ent to protect the public from 
t : consequences o f a nuclear disaster. Id. at 84-87. The limit d id not deny equal protection 
because the differing treatment of those injured in nuclear accidents and those injured in other 
types o f accidents was justified by the "ger.eral rationality" o f the Act. Id. at 93-94.

56. 474 U.S. 892 (1985).
57. Id. at 892. Justice White dissented to the dismissal on the g rounds that the appeal raised 

the unresolved issue o f whether due process requires a statu tory  compensation scheme to be a 
quid pro quo for the common-law or statutory remedy it replaces. Id. at 894-95 (White, J., 
dissenting).

Because rein was a summary disposition, its precedential value is unclear. See Anderson v. 
Celebrezze, 460 U.S. 780, 784-85 n.5 (1983) ("A summary disposition affirms only the judgment 
o f the court below, and no more may be read into our action than was essential to sustain that 
judgment."); Hicks v. Miranda, 422 U.S. 332, 344-45 (1975) ("(T]he lower courts are oound by 
summary decisions by this Court * “until such time as the Court inform s [them] that [they] are
not. (brackets original) (quoting Doe s. Hodgson, 478 F.2d 537, 539 (2d Cir.), cert, denied.
414 U S 1096 (1973))). Indeed, subsequent decisions by federal courts on the federal 
constitutionality of state medical malpractice damages limits have not recognized the Fein 
dismissal as precedential or persuasive. See. e.g.. Waggoner v. Gibson, 647 F. Supp 1102 (N.D. 
Te*. 1986) (Texas medical malpractice damages cap unconstitutional under federal and state 
equal protection guarantees); Boyd v. Bulala, 647 F. Supp. 781 (W D. Va. 1986) (Virginia cap 
unconstitutional under jury tn a l ngh l o f state and federal constitutions).
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11. C O N S T IT U T IO N A L IT Y  O F  T H E  W A S H IN G T O N  L IM IT  

A, U nited  Sta tus C onstitu tion : D ue Process a n d  E q u a l Protection

T h e  fo u rteen th  am e n d m e n t to  the  U n ited  S la tes C o n s titu tio n  p ro- 
vides in part thul no s ta te  shall "d e p riv e  an y  person  o f  life, liberty , o» 
p ro p e rty , w ithou t d u e  process o f  law ; n o r  deny  to  an y  person  w ith in  
its ju risd ic tio n  the equal p ro te c tio n  o f  th e  la w s ." ”* U n d e r these 
clauses, W ash in g to n ’s d am ages cap  is sub jec t to  a tta c k  on  the  g ro u n d s  
th a t it den ies su b stan tiv e  d u e  p ro cess  by d ep riv in g  personal in ju ry  
p lain tiffs o f  p ro p erty  w ith o u t p ro v id in g  an  ad eq u a te  benefit in re tu rn 1'* 
an d  den ies the equal p ro te c tio n  o f  th e  law s by d isc rim in a tin g  against 
o r  am o n g  in ju red  plaintiffs. T h ese  cha llen g es a rc  co n sid ered , first, by 
d e te rm in in g  the  a p p ro p ria te  s ta n d a rd  o f  review , and  second , by ap p ly ­
ing th e  a p p ro p ria te  s ta n d a rd  to  th e  s ta tu te . B ecause th e  federal c o n s ti­
tu tio n  requ ires on ly  m in im al sc ru tin y  o f  th e  s ta tu te , th e  s ta tu te  
p ro b ab ly  does not offend e ith e r  d u e  p rocess o r  equal p ro tec tio n .

/. S ta n d a rd  o f  Review

T h e  U nited  S ta tes S u p rem e  C o u r t c u rre n tly  sub jec ts  legislation  
challen g ed  on su b stan tiv e  d u e  p rocess an d  equal p ro tec tio n  g ro u n d s  to  
th re e  s ta n d a rd s  o f  rev iew .60 T h e  C o u r t app lies th e  sam e s ta n d a rd  
w h e th e r th e  legislation is ch a llen g ed  on  su b stan tiv e  due  p rocess o r  
equal p ro tec tio n  g ro u n d s ."1 S tr ic t sc ru tin y  is app lied  w here  the effect 
o f  legislation  is e ith e r to  c rea te  a su sp ec t c lassifica tion6* o r to  in fringe

58. U S, CONST, amend. XIV, § I.
59. Since the I930‘s the United S tates Supreme Court has more often applied equal protection 

than substantive due process analysis to legislation challenged on fourteenth amendment 
grounds, and has rare'" declared state legislation unconstitutional on substantive due process 
grounds, Johnson v, h  :tt, 217 N.W.2d 771, 775 (N.D. 1974); J. N o w a k .  R. R o t u n d a  & J. 
Y o u n g .  C o n s t i t u t i o n a l  L a w  352 (3d ed. I9H6). The Washington Supreme Court has 
become similarly disenchanted with substantive due process. See Aetna Life Ins. v. Washington 
Life & Disability Guar., 83 Wash. 2d 523, 533-34, 520 P.?d 162, 169 (1974); Seattle Times v. 
Tielsch. 80 Wash. 2d 502. 512, 495 P 2d 1366. 1371 (1972) (Finley. J.. dissenting) ("the now 
dormant specter of substantive due process")- Nevertheless, the United States and Washington 
Supreme Courts still recognize a substantive due process barrier to unreasonable state regulation. 
See, e.g., Roe v. Wade, 410 U.S. 113, 164 (1973) (state crim inal abortion statute violates due 
process); State v. Santos, 104 Wash. 2d 142, 148, 702 P.2d 1179, 1183 (1985) (substantive due 
process requires accuracy in establishing paternity).

Although a number of courts have considered substantive due process challenges of statutory 
damages caps, no reported decisions have invalidated medical malpractice o r tort reform 
damages ceilings on substantive due process grounds. See infra Table p. 675.

60. See 2 R, R o t u n d a .  J. N o w a k  & J. Y o u n g ,  T r e a t i s e  o n  C o n s t i t u t i o n a l  L a w :  
S u b s t a n c e  a n d  P r o c e d u r e  323-26 (1986).

61. Id. at 323.
62. Eg., Korematsu v. United States. 323 U.S. 214 (1944) (classification based on race)
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o n  a fu n d am en ta l right.®* L egisla tion  is u n c o n s titu tio n a l u n d e r  s tric t 
sc ru tin y  if it is no t necessary  to  th e  p ro m o tio n  o f  a com p ellin g  s ta te  
in te re s t. T h e  C o u rt recen tly  has ap p lied  in te rm e d ia te  sc ru tin y  to  
review  leg isla tion  th a t c rea tes  c lassifica tions based  o n  gender, alienage, 
o r  leg itim acy  w U n d e r the  in te rm e d ia te  s ta n d a rd , leg isla tion  is u n c o n ­
s titu tio n a l if it docs no t b o th  serve im p o r ta n t g o v e rn m en ta l ob jectives 
a n d  bear a su b stan tia l re la tio n sh ip  to  th e  a c c o m p lish m e n t o f  those  
objectives.® ’ R a tio n a l basis, o r  m in im al, sc ru tin y  is app lied  to  m o st 
eco n o m ic  an d  social w elfare  leg isla tion . U n d e r  th e  ra tio n a l basis test 
th e re  is a s tro n g  p re su m p tio n  o f  constitutionality,® ®  an d  leg isla tion  is 
invalid  o n ly  if the c lassification  c rea ted  by th e  leg isla tion  is not ra tio n ­
a lly  re la ted  to  any  conce ivab le  leg itim a te  leg isla tive  purpose.®7 

T h e  federa l c o n s titu tio n  req u ires  o n ly  m in im al sc ru tin y  o f  the  
W ash in g to n  dam ages ceiling . S tric t sc ru tin y  is in a p p ro p ria te  because 
th e  ce iling  n e ith e r  c rea te s  suspect c lassifica tions n o r  afreets fu n d a m e n ­
tal righ ts . T h e  lim it c rea te s  on ly  econom ic® 1* a n d  ag e6® classifications. 
T h e  C o u rt has not held  such  c lassifica tions su sp e c t.70 F u r th e r , th e  
righ t to  c o m p en sa tio n  fo r personal in ju rie s  is n o t fu n d a m e n ta l u n d e r

S3. E g .  Rite v. Wade, 410 U.S. 113 (1*>73) (right lo privacy).
64. 3 R. R o t u n d a ,  J N o w a k  & J. Y o U n c .  T r e a t i s e  o n  C o N S T r r im o N A L  L a w ;  

S cn sTANCE  AND PROCEDURE 326-27 (1986) The intermediate standard is known also as 
"nicans-focus," “means scrutiny," and the “substantial relationship" test. S te  Jones v. State Bd. 
of Medicine. 97 Idaho 859, 555 P 2d 399. 4<)7 (1976), ctrt. denied. 431 U.S. 914(1977); Carson v 
Maurer, 120 N H. 925, 424 A .2d 825, 831 (1980). The Court does not appear to have applied 
intermediate scrutiny to legislation challenged on substantive due process grounds under the 
federal constitution, nor has any other court in a reported decision applied intermediate scrutiny 
to a t'edetal substantive due process challenge o f a medical malpractice o r tort reform damages 
cap

65 See Craig v, Boren. 429 U.S. 190, 197 (1976).
or> McGowan v. Maryland, 366 U.S. 420. 425-26 (1961).
67 See Williamson v. Lee Optical Co.. 348 U.S. 483 (1955). A l least one com mentator 

suggests that (he Court should give (he rational basis test " te e th " such that a court would 
consider whether a basis exists in reality rather than merely in the cou rt’s imagination. G. 
G u n t h e r .  C o n s t i t u t i o n a l  L a w  604-05 ( l l i h  ed. 1985).

6 8  Washington's limit creates the following economic classifications; First, it classifies 
according to whether damages are economic or noneconomic and discrim inates in the case o f the 
latter, and second, it classifies according to whether damages are above o r below the limit and 
discrim inates in ihe case o f the former.

69. Washington's limit classifies according to age by perm itting plaintiffs with shorter life 
expectancies less recovery than plaintiffs with longer life expectancies. For example. Plaintiff A. 
a newborn male, has a life expectancy of 70.83 years. W a s h .  S u p .  C t .  C o m m ' n  o n  J u r y  
I n s t r u c t i o n s ,  supra note 32. Plaintiff B. a 63-year-old male, has a life expectancy o f 15.38 
years. Id. The average annual state wage is $19,401. W a s h .  S t a t e  E m p l o y m e n t  S e c .  D e p ' t  
L a b o r  M k t .  &  E c o n .  A n a l y s i s  B r a n c h ,  supra note 32. The statu te limits Plaintiff B's 
noneconomic damages to $128,307. However. Plaintiff A 's limit is $590,894.

70. See Duke Power Co. v. Carolina Envtl. Study G roup. 438 U.S. 59, 83 (1978) (economic 
classificaiion not suspect); Massachusetts Bd. o f Retirement v. Murgia, 427 U.S. 307, 312 (1976) 
(age classification not suspect); 2 R. R o t u ‘ j a .  J. N o w a k  & J. Y o u n g .  T r e a t i s e  o n
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th e  federal c o n s titu tio n .71 A fu n d am en ta l rig h t is one  exp lic itly  o r  
im p lic itly  g u a ran teed  by ihe c o n s titu tio n .72 T h e  righ t to  recover in 
to r t is no t so g u a ra n te e d .7'

In te rm e d ia te  sc ru tin y  also  is in a p p ro p ria te  tin d e r the  federa l co n sti­
tu tio n . T h e  U nited  S ta tes  S uprem e C o u rt has ap p lied  th e  in te rm ed ia te  
s ta n d a rd  on ly  to  c lassifications based o n  g e n d e r ,74 a lien ag e ,75 and  
leg itim acy .76 T h e  C o u rt recently  gave m in im al ra th e r  th a n  in te rm ed i­
a te  sc ru tin y  to  c lassifica tions based on a g e 77 a n d  on  the  type and  
d eg ree  o f  perso n a l in ju ry  w here  th e  afiected  rig h t was th e  rig h t to  co l­
lect full d a m a g e s .7H T h e  s ta tu te 's  age-based c lussilica tion  does in c iden ­
ta lly  c rea te  a gender-based  classification , b ecau se  w om en generally  
have longer life expectancies th an  m en .7'7 T h e  g en d er-b ased  classifica­
tion , how ever, is o n ly  in c iden ta l to  the  age-based  c lassifica tion  and  
does no t reflect in v id ious gender-based  d isc rim in a tio n . I t therefo re  
sh o u ld  no t trigger in te rm ed ia te  sc ru tin y ."0 T h e  a p p a re n t p u rp o se  o f  
the  age-based  classification  is to  increase th e  p o ten tia l recovery  as the  
po ten tia l life span  increases.81 It is co n sis ten t w ith  th is  p u rp o se  th a t if 
w om en live longer, they  suffer g rea te r  n o n eco n o m ic  loss a n d  sh o u ld  be 
a llow ed  g re a te r  recovery .

M in im al sc ru tin y  a lso  is p ro p e r u n d e r th e  1978 d ec ision  o f  the 
U n ited  S ta tes S uprem e C o u rt to  apply  m in im al sc ru tin y  to  a  dam ages

C o n s t i t u t i o n a l  L a w :  S u b s t a n c e  a n d  P r o c e d u r e  335 (198b) (age classification not 
suspect).

71 Hoffman v. United States. 767 F.2d 1431. 1435 (9th Cir. 1985); see Duke Power Co.. 438 
U.S. a t 83-84.

72. San Antonio tndep School Dist. v. Rodnguez, 411 U.S. I, 33-34 (1973).
73. Boyd v. Bulala. b47 F. Supp 781. 787 (W.D. Va. 1986).
74. E g .  Craig v. Boren, 429 U.S. 190, 197 (1976).
75. Eg.. Plyler v. Doe, 457 U.S. 202. 224 (1982).
76. E g .  Lalli v. Lalli. 439 U.S. 259, 268. 275-76 (1978).
77. Massachusetts Bd. o f Retirement v. Murgia. 427 U.S. 307, 312 (1976).
78. Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 83-84 (1978).
79. Between birth and age 98. women have greater life expectancies than men. For example. 

Plaintiff B. a 63-ycar-old male, has a life expectancy o f 15.38 years. W a s h .  Sup C t .  C o m m 'n  
o n  J u r y  I n s t r u c t i o n s ,  supra note 32. However, Plaintiff C. a 63-year-old female, has a life 
expectancy o f 18.86 years. Id. Assuming an average annual stale wage of 519,401. Plaintiff B's 
noneconomic damages arc limited to 5128,307, while Plaintiff C  might recover noneconomic 
damages of up to S I57,338.

80. See Personnel Adm 'r v. Feeney. 442 U.S. 256 (1979).
81. The legislature's reasoning might have been that pain and suffering damages should be 

greater for a plaintiff who will have to endure pain and suffering longer. This "assumes that in all 
cases the injured victim will have ongoing injuries and ongoing future suffering, which is clearly 
not the case. . . . [Not] all injured victims will continue to suffer for the fu tu re." Foster v. 
Fibreboard Corp.. No. 87-2-05629-5, slip op. at 9 (Wash. Super. Ct. order on pre-trial motion 
Sept. 18. 1987) (granting motion to strike defense of noneconomic damages cap on equal 
protection and right to jury tn a l grounds).
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lim it s im ila r to  th e  W ash in g to n  cap. In  D u k e  Power Co. v. C arolina  
E n v iro n m en ta l S tu d y  G ro u p 82 the  C o u rt fo u n d  th a t the P ric e -A n d e r­
son  A c t’s $560 ,000 ,000  n u c le a r  pow er p lan t liability  lim it w as " a  c las­
sic exam ple  o f  an  econom ic  reg u la tio n — a legislative effort to  s tru c tu re  
an d  acco m m o d a te  ‘th e  b u rd en s an d  benefits o f  econom ic life.’ ” 83 In  
th e  P rice -A n d erso n  A c t, C ongress en co u rag ed  the  availab ility  o f  
n u c lea r  pow er by reduc ing  the liab ility  o f  n u c le a r  pow er p la n ts .84

W ash in g to n ’s non eco n o m ic  dam ages lim it seem s to  have arisen  o u t 
o f  a s im ila r legislative effort. T h e  W ash in g to n  leg isla ture  so u g h t to  
en co u rag e  the  ava ilab ility  an d  affo rdab ility  o f  liability  in su ran ce  for 
g o v ern m en ta l, p ro fessional, an d  o th e r  en tities  by reducing  th e  aw ard s 
o f  som e personal in ju ry  plaintiffs. P a r tic u la r ly  because th e  C o u rt in 
D u k e  Power Co. consid ered  a dam ages lim it, D u k e  Power Co. is s tro n g  
a u th o r ity  th a t a  d am ages cap  shou ld  n o t be given m ore  th a n  m in im al 
sc ru tin y  u n d e r th e  federal c o n s titu tio n .85

2. A pplica tion  o f  R eview

U n d e r  a ra tio n a l basis s ta n d a rd  o f  review , W ash in g to n 's  n o n ­
econom ic  dam ages lim it p robab ly  does n o t v io la te  th e  federal c o n s titu ­
tio n a l g u a ran tee  o f  su b stan tiv e  d u e  process. T h e  test is w h e th e r the  
cha llen g ed  law  is ra tio n a lly  re la ted 86 to  a  valid  s ta te  ob jec tive .87 T h is  
suggests tw o inqu iries: F irs t, w h e th e r th e re  is a  valid  s ta te  objective, 
a n d  second, w h e th e r  the  s ta tu te  h as  a  ra tio n a l re la tio n  to  th a t 
objective.

A n y  conceivab le  leg itim ate  s ta te  ob jective satisfies the first req u ire ­
m en t. T h e  s ta ted  p u rp o se  o f  the  W ash in g to n  T o r t  R efo rm  A c t w as to  
“ c rea te  a  m ore  equ itab le  d is trib u tio n  o f  th e  co s t an d  risk  o f  in ju ry  an d

82. 438 U.S. 59 (1978).
83. Id. at 83 (quoting Usery v. Turner Elkhom Mining Co., 428 U.S. I. 15 (1976)).
84. Id. at 84.
85. A majority o f recent decisions supports this conclusion. See infra Table p. 000. In Carson 

v. Maurer, 120 N.H. 925. 424 A.2d 825 (1980), the New Hampshire Supreme Court concluded 
that heightened scrutiny o f New Hampshire's recovery limit was not required under the federal 
constitution, since the United States Supreme Court had applied heightened scrutiny only in 
"cases involving classifications based upon gender and illegitimacy.” Id. at 831. Instead, the 
Canon court went on to apply heightened scrutiny— the substantial relationship lest— under the 
state constitution. Id.

8 6 . The dictionary definitions of the key components of this lest might be useful references, 
since courts sometimes have little guidance in applying the test other than the plain meaning of 
these words. "R jtion a lly " means reasonably o r sensibly. W e b s t e r ' s  T h i r d  N e w  
I n t e r n a t i o n a l  D i c t i o n a r y  1885 (1981). "R ela ted" means "connected by reason o f an 
established or discoverable relation." Id. at 1916. Compare the key component of the 
substantial relationship test: "Substantial" means materially, importantly, o r essentially. See id. 
at 2280.

87. Williamson v. Lee Optical Co.. 348 U.S. 483. 491 (1955).

662



63:653, 1988 W a s h in g to n ’s N o n eco n o m ic  D am ag es  L im it

v ^ a r o l in a  
P i^ p V n d c r -  
t w as " a  clas- 

j i  to  s tru c tu re  
I c l i f e . '” 83 In 

vailability  o f 
r p lan ts .84 

I ive arisen  o u t 
ire so u g h t to  

! in su rance  for 
I ig the  aw ard s 

the  C o u rt in 
I • Co. is s tro n g  

than  m in im al

ng to n ’s non- 
eral co n stitu - 
w h e th e r the  

;ctive.87 T h is  
ate objective, 
tion to  th a t

t  V-
pquire- 

m A c t w as to  
o f  in jury  an d

5 (1976)).

? 000. In Carson 
Court concluded 
under the federal 

. scrutiny only in 
S31. Instead, the 
p test— under the

useful references, 
p lain  m ean ing  o f  

s  T h i r d  N e w  
by reason o f  an 
im ponen t o f  the  
ssentially . See id.

in c rease  th e  availab ility  a n d  a ffo rdab ility  o f  in su ra n c e .” 88 T h e  legisla­
tu re  de te rm in ed  th a t a  serious liab ility  in su ra n c e  p rob lem  existed  
w ith in  th e  sta te . In su ra n c e  u n av a ilab ility  an d  u n affo rd ab ility  h ad  
cau se d  som e en tities  e ith e r  to  cease o p e ra tin g , for w an t o f  in su ran ce , 
o r  to  o p e ra te  w ith o u t in su rance . W ith o u t in su ran ce , m any  en tities  
m ig h t be unable  to  pay to r t  ju d g m e n ts  d u e  in ju red  plaintiffs. U n d e r 
th ese  facts, m ak ing  liab ility  in su ran ce  m ore  av a ilab le  an d  affordable  
seem s a  valid legislative objective.

M o reo v er, the dam ages lim it ap p ea rs  ra tio n a lly  re la ted  to  th e  legis­
la tu re ’s purpose. T h e  lim it is a rb itra ry  to th e  e x te n t th a t  it relies on  
th e  p ro d u c t o f  an in d iv id u a l’s age, th e  average  a n n u a l s ta te  w age, a n d  
th e  figure 0 .43 .80 H ow ever, the  C o u rt in  D u k e  Pow er Co. d id  no t find 
th is  k in d  o f  a rb itra rin e ss  fatal to  th e  c o n s titu tio n a lity  o f  the  s ta tu te .90 
L im itin g  recoverab le  n oneconom ic  dam ag es co u ld  ra tio n a lly  be 
re la te d  to  a redu c tio n  in in su re r u n ce rta in tie s  an d  liabilities. T h is  
re d u c tio n  could  ra tio n a lly  be re la ted  to  an  increase  in in su ran ce  ava il­
ab ility  an d  a red u c tio n  in in su ran ce  ra tes. B ecause th e re  ap p ea rs  to  be 
a  ra tio n a l re la tion  betw een  the  d am ages lim it a n d  a  valid  s ta te  ob jec­
tive, th e  lim it p robab ly  is no t u n co n stitio n a l on  federal su b stan tiv e  d u e  
p ro cess  grounds.

U n d e r  ra tio n a l basis review , W a sh in g to n ’s lim it s im ila rly  does n o t 
a p p e a r  to  v iolate th e  federal equal p ro tec tion  g u a ra n te e .91 T h e  p ro p e r 
test is w h e th e r the  challenged  classification  is ra tio n a lly  re la ted  to  a 
conce ivab le  legitim ate g o v ern m en ta l p u rp o se .92 T h is  test is v irtu a lly  
id en tica l to  the  su b stan tiv e  d u e  process test a n d  is equally  d efe ren tia l 
to  th e  legislature. T h e  leg isla tu re ’s desire  to  m ake liability  in su ran ce  
av a ilab le  and  affordable to  g overnm en ta l, p rofessional, an d  o th e r  en ti­
ties is a leg itim ate  gov ern m en ta l p u rp o se .93 T h e  eco n o m ic94 an d  age93 
classifica tions crea ted  by th e  dam ages cap  seem  ra tio n a lly  re la ted  to  
th a t  pu rpose , because it is ra tio n a l to  believe th a t  these c lassifications

8 8 . 1986 Wash. Laws ch. 305, § 100.
89. See W a s h  R e v .  C o d e  § 4.56.250(2) (1987).
90. Duke Power Co. v. Carolina Cnvtl. Study Group. 438 U.S. 59. 8 6  (1978).
91. Contra Foster v. Fibreboard Corp., No. 87-2-05629-5, slip op. at 9 (Wash. Super. Ct. 

o rder on pre-trial motion Sept. 18. 1987) (Washington's noneconomic damages cap denies equal 
protection under rational basis test).

92. Schweiker v. Wilson, 450 U.S. 221. 234 (1981) (pertinent inquiry is whether classification 
advances legitimate legislative goals in a rational fashion); Allied Stores v. Bowers, 358 U S. 522, 
530 (1959) (legislative classification valid if based upon a state o f facts that reasonably can be 
conceived to constitute a distinction or difference in state policy)

93. See supra lest accompanying note 8 8 .
94 See supra note 6 8 .
95. See supra note 69

663



W ash in g to n  L aw  Review Vol. 63:653, I«:S8

will reduce tort judgments, insurer liability, and insurance rates.'"* 

The uge classification, for example, is rationally related to the legiti­

mate objective of allowing relatively greater compensation for 
noneconomic loss to plaintifTs who will endure their intangible losses 

over a longer period of time.1*7 Because these classifications are ration­
ally related to a legitimate governmental purpose, they do not uncon­

stitutionally deny equal protection under the federal constitution.

B. Washington Constitution: Due Process and Equal Protection

A  court should apply a higher standard of review to substantive due 
process and equal protection challenges to the statute under the Wash­

ington Constitution than under the federal constitution. The United 

States Supreme Court acknowledges the authority of state courts to 

interpret state constitutional guarantees to be more protective of indi­

vidual rights than the federal counterparts.''8 Washington courts in a 
number of cases have exercised this authority.l'(>

The Washington Constitution provides that “[n]o person shall be 
deprived of life, liberty, or property, without due process of law.”100 

Although this adopts verbatim the federal due process guarantee,101 
Washington courts have held that federal case law interpreting the 

federal due process clause does not bind judicial interpretation of the 

state due process clause.102 The Washington Constitution provides 
further that “[n]o law shall be passed granting to any citizen, class of 

citizens, or corporation other than municipal, privileges or immunities 

which upon the same terms shall not equally belong to all citizens, or 

corporations.”103 While the Washington Supreme Court has held that 
this provision and the federal equal protection provision are substan-

96. Il is irrelevant that the cap is not the most direct o r complete means by which the 
legislature could achieve its objective, because the legislature is free to attack perceived problems 
one step at a time. Williamson v. Lee Optical. 348 U.S. 483. 489 (1935).

97. Contra Foster v. Fibreboard Corp.. No. 87-24)5629-5. slip op. at 9 (Wash. Super. Ct. 
o rder on pre-trial motion Sept. 18. 1987) ("There is no rational relationship for distinguishing 
between two individual victims otherwise similarly situated with respect to injury simply because 
o f age.").

98. PruneYard Shopping Center v. Robins. 447 U.S. 74, 81 (1980).
99. Utter, Freedom and Diversity in a Federal System: Perspectives on State Constitutions and 

the Washington Declaration o f  Rights. 7 U. Pt_GET So u n d  L. REV 491, 493 (1984).
100 W a s h . C o n s t  a rt. I. § 3.
101. Compare id. with U.S. C o n s t , amend. X JV , § |, cl. 3.
102. Petstel, Inc. v. County o r King, 77 Wash. 2d 1 4 4 , 153, 459 P 2d 937, 942 (1969). 

However, federal case law is given great w-tghi and prevails to the extent it atfords greater 
protection. Id.; Olympic Forest Products v Chaussee C orp . 82 Wash 2d 418. 422. 51 1 P 2d 
1002. 1005 (1973) (procedural due process challenge!

103 W a s h . C o n s t , a rt . I. § 12. This section is entitled, "Special Privileges and Immunities 
Prohibited."
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tially identical despite their differing language,|,M Washington courts 

also consistently have held that the Washington equal protection pro­

vision may he interpreted to provide greuter individual rights than the 
federal guarantee.10’

/. Standard of Review

Washington courts reviewing legislation under the state constitution 
use the same three standards of review currently applied by the United 

States Supreme Court under the federal constitution.However, 
Washington courts do not apply these standards in the same manner 

as the United States Supreme Court. Instead, Washington courts 

sometimes subject challenged legislation to higher standards of review 
than arc applicable under the federal constitution.

For example, in State v. Wood 107 the Washington Supreme Court 

noted that the United States Supreme Court had not yet found gender- 
based classifications suspect and thus subject to strict scrutiny.10* The 

Washington court held, however, that under the Washington equal 

protection guarantee gender was a suspect classification "requiring 
strict scrutiny to determine whether the State has demonstrated a 

compelling stute interest to uphold such classification."109 Again, in 
Darrin v. Gould 110 the Washington Supreme Court acknowledged that 

the United States Supreme Court had found neither that gender-based 

classifications were suspect, nor that education was a fundamental 
right."1 Nevertheless, the Washington court held that an education 

free from sexual discrimination was a fundamental right under the 
Washington Constitution."2 Wood, Darrin, and other Washington

104. Slate v. Pemgoue. 81 Wash. 2d 640. 503 P.2d 1063 (1972). The federal provision 
requires that no state shall "deny to any person within its jurisdiction the equal protection o f the 
laws." U.S. C o n s t , amend. XIV. § I, cl. 4.

105. See. e.g. D am n  v. Gould. 85 Wash. 2d 859, 8 6 8 . 540 P2d 882. 8 8 8  (1975); S tate v. 
Alfonso. 41 Wash. App 121. 126, 702 P.2d 1218. 1221 (1985).

106. See. e.g.. State v. Rice. 98 Wash. 2d 384. 655 P.2d 1145 (1982) (strict scrutiny); Griffin v. 
Departm ent o f  Social & Health Servs., 91 Wash. 2d 616. 590 P 2d 816 (1979) (minimal scrutiny); 
State v. Wood. 89 Wash. 2d 97, 569 P.2d 1148 (1977) (strict scrutiny); Hunter v. North Mason 
School Dist., 85 Wash. 2d 810, 539 P.2d 845 (1975) (intermediate scrutiny); W ashington Ass'n of 
Child Care Agencies v. Thompson. 34 Wash. App 225, 660 P.2d 1124 (1983) (minimal 
scrutiny).

107. 89 Wash. 2d 97. 569 P.2d 1148 (1977).
108. td. at 100. 569 P.2d at I ISO.
109. td . The United States Supreme Court has held that gender-based classifications deserve 

intermediate, but not strict, scrutiny. E g .  Craig v. Boren. 429 U.S. 190. 197 (1976).
110. 85 Wash. 2d 859. 540 P 2d 882 (1975).
111. Id. at 865-66, 540 P.2d at 886-87.
112. Id. at 870. 540 P.2d a t 8 8 8 . The ngh t to an education free from seaual discrimination is 

provided by the Washington Constitution. W a s h . C o n s t . art. IX. § I.
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decisions, as well .is ease law in oilier states and considerations of pub­

lic policy, strongly suggest that Washington courts should apply a 
higher standard of review to Washington's noneconomic damages cap

a. Washington Case Law

Under Washington case law the right to be compensated for per­

sonal injuries is important enough that statutes burdening the right 

trigger intermediate scrutiny.In l‘>75 the Washington Supreme 
Court held in Hunter v. North Mason School District1,4 that

[ t |h c  righ t to  be ind em n ified11 * fo r personal in ju ries is u sub stan tia l 
p ro p e rty  righ t S ta tu to ry  classifica tions w hich su b stan tia lly  bu rd en  
such  righ ts as to  som e ind iv idua ls bu t no t o th e rs  a re  perm issib le und er 
th e  equal p ro te c tio n  c lau se  o f  the F o u rteen th  A m endm en t on ly  if they 
a re  "reasonab le , no t a rb itra ry , and  rest upon som e g round  o f d iffer­
ence hav ing  a fa ir a n d  sub stan tia l re la tion  to  th e  object o f  the legislation, 
so th a t all p e rsons sim ila rly  c ircum stan ced  shall be trea ted  a lik e ." " ft

Application of this intermediate stundurd should be extended to the 

right to the full recovery of noneconomic damages. A  damages cap 
significantly afTects the right to be indemnified. Indemnification is the 

restoration of the victim of a loss,"7 and in Washington such restora­

tion includes compensation for noneconomic loss."* Washington’s

113 5Ve Carter v Fibreboard C o rp . No 87-2-OJ533-7. slip op at 20 (Wash. Super. Ct. order 
on pre-inal motion Feb. 19, 1988) No reported Washington decisions have characterized Ihe 
right to recover in to rt as "fundam en ta l" so as to trigger strict scrutiny in substantive due process 
or equal protection analysis

114 85 Wash 2d 310. 5)9 P 2d 845 (1975)
115 The //unier court seems lo have meant “indemnified" to include the proper elements o f 

negligence damages, which at the lime o f Hunter included noneconomic damages such as pain 
and sulfenng.

116. Hunter. 85 Wash. 2d at 814, 539 P 2d at 848 (quoting Royster Guano Co. v, Virginia, 
253 U S. 412,415 (1920)) (additional citations omitted). The standard applied in Hunter is more 
intense than the rational basis test. See Jones v State Bd. o f Medicine. 97 Idaho 859, 555 P.2d 
399. 407 (1976). cert, denied. 431 U.S. 914 (1977); Carson v Maurer. 120 N.H. 925. 424 A.2d 
825. 830-31 (1980); Rose v. Doctors Hosp Facilities, 735 S.W 2d 244. 249 (Tex. Ct. App 1987). 
But see Johnson v. St. Vincent Hosp.. 273 Ind. 374. 404 N.E.2d 585. 600 (1980). The Johnson 
court applied " th e  fair and substantial relationship te st" to Indiana's damages cap in the 
apparent belief that it was invoking only minimal scrutiny. See 404 N.E.2d at 600-01.

The United States Supreme Court's decision in Duke Power Co. v Carolina Envtl. Study Group 
three years after Hunter suggests that the Hunter court was incorrect to apply intermediate 
scrutiny under the federal constitution. See Duke Power Co. v. Carolina Envtl. Study Group. 
438 U.S. 59 (1978). The Hunter court instead might safely have relied solely on the state equal 
protection clause. See Sibley v. Board o f Supervisors. 477 So. 2d 1094, 1104-07 (La. 1985); 
Carson. 424 A .2d at 831.

117. See B l a c k 's  L a w  D ic t io n a r y  692 (5th ed. 1979).
118. See Shaw v. United States. 741 F 2d 1202 (9th Cir. 1984) The court in Shaw noted that 

Washington law perm itted recovery of damages for pain and suffering and other noneconomic 
damages, and that under Washington law such damages were compensatory, td. at 1208.
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limit m  one case reduced the aggregate damages award by eighty-six 

This is us significant an infringement on the right to 

indemnification as was the statute challenged in Hunter, winch statute 

effectively eliminated the plaintiff's cause of action.130

Case Law in Other States

In some cases, courts in other states have applied intermediate scru­

tiny to state due process and equal protection challenges of damages 
caps. While the rational basis test has been applied more often, the 

decisions to invoke intermediate scrutiny show greater sensitivity to 

the discriminatory effect of damages ceilings and the nature of the 
interests at stake. In one ease, a court invoked intermediate scrutiny 

partly in reliance on the Washington Supreme Court’s decision in 
Hunter v. North Mason School District.121

In Carson v. Maurer121 the New Hampshire court cited the Wash­

ington court's holding in Hunter that the right to recover for personal 

injuries is a substantial property right.123 The Carson court found that 

characterization compelling, concluding that "the rights involved 

herein are sufficiently important to require that the restrictions 
imposed on those rights be subjected to a more rigorous judicial scru­

tiny than allowed under the rational basis test.”124 The court 
acknowledged that the United States Supreme Court had restricted 

application of intermediate scrutiny to cases ir./olving classifications 

based on gender and illegitimacy, but announced that it was free to 
grant individuals greater protections under the state constitution.125

119 See Solic v. Fibreboard Corp.. No, 87-2-00407-6, slip op. al 2 (Wash. Super. Cl. Oct. 30, 
1987).

120. The Hunter court invalidated a Washington statute that required persons with claims 
against certain governmental bodies to either file their claims with those bodies within 1 2 0  days 
of the date the claim arose or forfeit those claims. 85 Wash. 2d at 811 n.l, 539 P.2d at 846 n .l.

121. Carson v. Maurer, 120 N.H. 925, 424 A.2d 825 (1980) (citing Hunter v. North Mason 
School Dill., 85 Wash. 2d 810. 539 P.2d 845 (1975)).

122. 120 N.H. 925. 424 A.2d 825 (1980).
123. 424 A.2d at 330.
124. td. Some courts have relied on other grounds to review medical malpractice damages 

ceilings under intermediate scrutiny. In Ameson v. Olson. 270 N.W.2d 125, 133 (N.D. 1978), the 
North Dakota court relied on its earlier use o f intermediate scrutiny o f a statute that limited to rt 
recoveries in Johnson v. Hassett, 217 N.W.2d 771 (N.D. 1974). The Hauett court had found 
that the United States Supreme Court's then-recent introduction of a new intermediate analysis 
closely approximated the test historically used by the North Dakota court. 217 N.W.2d at 775. 
In Sibley v. Board of Supervisors, 477 So. 2d 1094, 1107-08 (La. 1985), the Louisiana court 
found that a damages limit classified people based on their physical condition, a classification 
prohibited under the Louisiana Constitution.

125. 424 A 2d at 831
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In Jones v. State Board of Medicine126 the Idaho Supreme Court 

held that intermediate scrutiny was applicable where “the discrimina­

tory character of a challenged statutory classification is apparent on its 

face and where ther is also a patent indication of a lack of relation­

ship between the classification and the declared purpose of the stat­

ute."127 The discriminatory character of the Washington limit is 

apparent on its face. The limit facially discriminates against aged and 

noneconomically injured plaintiffs. While there may be a rational rela­

tionship between the classification and the declared purpose of the 

statute, the lack of a substantial relationship is indicated by the fact 

that a reduction in awards of noneconomic damages cannot force 

insurers to offer coverage at reasonable rates.

c. Public Policy Considerations

Public policy considerations also compel the use of an intermediate 

standard of review. First, courts should carefully scrutinize legislation 

thai supports a special interest at the expense of a disadvantaged class. 

Second, severely injured victims whose noneconomic damages are lim­

ited might as a result receive less than full compensation even for their 

economic damages. Noneconomic damages often are that part of the 

plaintiff’s award that pays the attorney’s fee. A  reduction in 
noneconomic damages may mean that the attorney’s share of the total 

judgment must be paid from monies that were allocated by the court 

to economic damages, such as past and future medical expenses.

2. Application of Review

The discriminatory classifications that Washington’s damages limit 

creates, rather than the statute’s aggregate effect on those it regulates, 

render the statute unconstitutional under intermediate scrutiny. In 

other words, a court should hold that the statute violates the Washing­

ton Constitution’s equal protection guarantee but not the substantive 

due process guarantee.

A  statute satisfies the substantive due process requirement when it is 

substantially related128 to the promotion of a legitimate governmental

126. 97 Idaho 859. 555 P.2d 399 (1976), cert denied. 431 U.S. 914 (1977).
127. 555 P.2d at 411. The court invoked an intermediate standard o f review in weighing an 

equal protection challenge to Idaho's damages limit, but seemed to invoke only a  rational Oasis 
standard to consider a substantive due process challenge to the limit. See id. at 409-10 This 
comports with the United States Supreme Court's omission to apply intermediate scrutiny in the 
content of substantive due process.

128. "Substantially" means materially, importantly, or essentially See W e b s t e r 's  T h ir d  
N e w  I n t e r n a t io n a l  D ic t io n a r v  2280 (1981),
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interest.12'3 The stated object of the Tort Reform Act was to create a 

more equitable tort compensation system and increase the availability 

and affordability of liability insurance.130 This appears to be a legiti­

mate governmental interest.131

The statute probably is not substantially related to that interest. 

Although there is evidence that damages ceilings reduce damages 

awards,132 and while it may be rational to believe that a reduction in 

damages will lead to an eventual reduct:on in rates,133 there is no 

apparent substantial relationship between a reduction in damages 

judgments and an increase in insurance availability and affordability. 

The mid-1980’s insurance crisis was caused in part by bad insurance 

company management practices.134 Further, insurance companies are 

not obliged to increase availability and decrease rates as their uncer­

tainties and liabilities decrease. In view of these other influences on 

insurance availability and rates, the relationship between the statute's 

means and end seems rational but not substantial.

Yet even if there is not a substantial relationship between the statute 

and the legislature’s purpose, courts are likely to discredit a substan­

tive due process challenge for three reasons. First, courts may refuse to 

apply intermediate scrutiny to the challenge, even while applying such 

jcrutiny to an equal protection challenge.133 Second, courts may 

avoid substantive due process challenges if they can dispose of a case 

on equal protection grounds. Washington courts rarely in recent years 

have invalidated legislation on substantive due process grounds.136 

Third, Washington courts may defer to the decisions of courts in other

i‘s damages limit 
hose it regulates, 
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ites the Washing- 
it the substantive

rement when it is 
ate governmental

'1977).
if review in weighing an 
>ke only a rational basis 
See id. a t 409-10. Thia 
•rmediate scrutiny in the

See  W e b s t e r 's T h ir d

129. Recent Washington decisions appear not to have applied the substantial relationship test 
to a substantive due process challenge. The stated test is based on the test applied in Royster 
Guano Co. v. Virginia, 253 U.S. 412 (1920).

130. 1986 Wash. Laws ch. 305. § 100.
131. See supra teat accompanying note 8 8 .
132. Danzon. The Effects o f  Tort Reforms on the Frequency and Seventy o f  Medical 

Malpractice Claims. 48 O h io  S t. L.J. 413. 416 (1987). Professor Danzon found that ”[t]he 
average impact o f statutes to limit all or part o f the plaintiff’s recovery has been to reduce average 
seventy by twenty-three percent.” Id.

133. See supra teat accompanying notes 89-90.
134. See supra note 28 and accompanying teat
135. Eg.. Jones v. State Bd. o f Medicine, 97 Idaho 859. 555 P.2d 399 (1976), cert, denied. 431 

U.S. 914 (1977). But see supra notes 60-61 and accompanying teat. There appear to be no 
recent Washington decisions in which a court applied intermediate scrutiny to a statute 
challenged on substantive due process grounds.

136. Ste  Aetna Life Ins. v. Washington Life & Disability Guar., 83 Wash. 2d 523, 533-34, 
520 P.2d 162, 169 (1974); Seattle Times v. Tielsch, 80 Wash. 2d 502, 512, 495 P.2d 1366, 1371 
(1972) (Finley, J., dissenting).
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states, which courts have consistently rejected substantive due process 

challenges to medical mulpracticc damages limits."7

These considerations probubly will influence a court not to ftnd a 

substantive due process violation but will n r  interfere with the deter­

mination of the equal protection challenge. Under the equal protec­
tion guarantee ot the state constitution, the statute should he stricken. 

The state equal protection test is whether the statute’s classifications 

have a fair and substantial relation to the object of the legislation."" 
This test differs slightly from due process intermediate scrutiny It 

examines whether the statute’s discriminatory effect, rather than the 
statute’s aggregate effect, bears a substantial relationship to the stat­
ute’s purpose.

Courts that have used intermediate scrutiny to review medical mal­

practice damages limits cither have found that the limits failed the 
substantial relationship test"'* or have remanded the cases to the trial 

courts for further factual determinations.140 The North Dakota court 

in Arneson v. Olson 141 applied intermediate scrutiny to that state’s 
medical malpractice damages ceiling and found the ceiling violative of 

the state equal protection guarantee. The court found that the limit 

benefited physicians but denied adequate compensation to plaintiffs 
with proven men*orious claims and did nothing toward the elimina­
tion of nonmeritorious claims.142

The N e w  Hampshire Supreme Court in Carson v. Maurer. 141 in 

applying intermediate scrutiny to a medical malpractice damages cap 

challenged under the N e w  Hampshire equal protection guarantee, also 
found no substantial relationship between the cap and the legislative 

purpose. The court rather found that *’[i]t is simply unfair and unrea-

137. Ste. t g.. Fein v, Permanet.ie Medical G roup, 38 Cal. 3d 137, 693 P.2d 665. 211 Cal. 
Rpir. 368, appeal dismiued. 474 U S. 892 (1985). Rote v. Doctor* Hosp. Facilities, 735 S W 2d 
244 (Te*. Ct. App. 1987). The court* m Fein and Rate applied minimal, rather than 
intermediate, scrutiny.

138. S e t Hunter v. North Mason School Dill., 85 Wash 2d 810, 814, 539 P 2d 845, 848 
(1975).

139. See Arneson v. Olson. 270 N.W.2d 125 (N.D. 1978). Carson v Maurer. 120 N H. 925, 
424 A.2d 825 (1980). Contra Johnson v St. Vincent Heap.. 273 Ind. 374, 404 N E2d 585 (1980) 
(purported to invoke substantial relationship test but in fact decided equal protection challenge 
under rational basis test).

140. Jones v. State Bd. o f Medicine. 97 Idaho 859, 555 P 2d 399 (1976). cert denied. 431 U S 
914 (1977); Sibley v. Board of Supervisorv 477 So. 2d 1094 (La. 1985). On at least one of these 
remands, the limit was held unconstitutional Boyd v. Bulala, 647 F Supp 781. 785 n 2 (W D 
Va. 1986) (citing Jones v. State Bd o f Medicine. Not. 55527. 55586 (4th Dtst. Idaho Nov 3. 
1980)).

141. 270 N W 2d 125. 135 (N.D 1978).
142. Id. at 135-36.
143. 120 N.H. 925. 424 A.2d 825. 837 (1980)
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sonablc to impose the burden of supporting the medical care industry 

solely upon those persons who are most severely injured und therefor - 

most in need of compensation."144

Washington's cap denies equal protection for similar reasons. I he 

cap denies adequate compensation to the most seriously injured plain- 

tiffs, plaintiffs with proven meritorious claims, and imposes on them 

the burden of supporting the insurance industry. The legislative object 

nf preserving insurance availability and affordability is not substan­

tially related to the classifications of plaintiffs according to whether 

their damages arc economic or noneconomic, whether their 

noneconomic damages arc above or below an arbitrary limit, or 

whether they arc young or old.14’ The difference between economic 

loss and noneconomic loss is that economic loss is quantified by doc­
tors, hospitals, and employers, who establish the monetary value of 

past and future medical care and lost wages, whereas noneconomic 

loss is quantified by laypersons who sit 011 juries. There is no substan­
tial relationship between the distinction and the legislative purpose. 

The distinction merely enforces a suspicion of claims for noneconomic 

loss.

The statute’s classifications may not even have a substantial rela­

tionship to a reduction in insurer uncertainty and liability. Although 
the statute forbids the instruction of juries as to the existence of a 

limit, it seems likely that citizens eventually will learn that the limit 
exists.14'’ Such knowledge might encourage juries that wish to avoid 

the statute to categorize their awards as economic damages, which are 

unlimited under the statute.

Additionally, the legislature cannot guarantee that a reduction in 

insurer uncertainty and liability will be passed along to the entities

144 424 A .2d 5)7 There are many analogue between automobile guest statutes— and the 
reasons for abolishing such statu tes— and contemporary tort reform  legislation C onnder the 
dtKuatton of guest statutes in W  K e e t o n . P r o sse r  a n d  K e e t o n  o n  t h e  L a w  o f  T o r t s  
215-17 (5th ed. 1984) Washington repealed its guest statu te tn 1974 Id  at 216 n.84.

145 A 55-year-old male who has suffered severe and permanent injuries is limited to
$177,610 in noneconomic damages, whereas a 25-year-old male who has suffered severe injuries 
from which he will completely recover withtn a year can recover as much as $599,102 in
noneconomic damages S r t  W a s h . R ev  C o o t  5 4 56 250 (1987); W a sh  Su r  C t. C o m m 'n  o n
J u r y  In s t r u c t io n s . lupra note 52. W a s h . S t a t e  E m p l o y m e n t  S e c . D e p 't  L a b o r  M k t . A  
Ec o n  A n a l y s is  B r a n c h , tupru note 52. "There it no substantial relationship or rational basis 
asserted which the court could accept for that difference -n classification "  Foster v Fibreboard 
C o rp . No. 87.24J5629-5. slip op at 9 (Wash. Super c t .  o rder on pre-tna) motion Sept. 18. 
1987)

146 For caample. a f ron tp age  newspaper story m the Seattle Times recently announced th a t 
a tn a l court judge had ruled the Washington limit unconstitutional. Judgt R u lti L id  on Injury  
.Twoedr L'nconuuutionoL Seattle Times. Feb. 20. 1938, at I. col. 4
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that must buy liability insurance. Aggregate awurils may have 

dropped after medical malpractice damages caps were imposed in the 

mid-1970’s, but there might be no relationship between the drop in 

awards and the promise of available and affordable liability insurance.

The classifications are not substantially related to the legislative end. 

While a rational relationship might exist between the classifications 

and the end. tins relationship does not rise to the level of substantial 
ity. The damages limit therefore denies the equal protection of the 
laws guaranteed by the Washington Constitution.u?

C. Washington Constitution: Right of Trial by Jury

Washington’s limit on damages requires the trial court to reduce the 

jury’s determination of noneconomic damages when the jury’s award 

exceeds the statute’s ceiling. This interference with the jury function 

raises another constitutional challenge. The Washington Constitution 
provides that ”[t]hc right of trial by jury shall remain inviolate.”UH 

The word “inviolate" in the provision means “freedom from substan­
tial impairment" but docs not prohibit modification of administrative 

details that do not affect the enjoyment of the right to a jury trial.149

Washington’s noneconomic damages limit abridges the jury trial 

guarantee.150 The guarantee lim'ts the authority of the legislature to 
take away the right to a jury trial.151 The damages limit does more 

than modify administrative details; it substantially impairs the jury 

trial right.

More than one court already has invalidated a damages limit on 
right to jury trial grounds. In Boyd v. Bulala 152 a federal district court 

judge held that both the federal and Virginia constitutional guarantees 

of the right to a jury trial were violated by Virginia’s $750,000 limit on

147 Because W ashirgton': equal protection guarantee does not prohibit the grant o f special 
privileges or immunities to municipal corporations, the damages limit probably is not 
unconstitutional on state equal protection grounds when applied to a municipality. See W a s h ,  

C o n s t , art t. § 12.
148. Id. an . I. § 21.
149. State v. Furth. 5 Wash. 2d I. 18-19. IO» I> 2d 925, 933 (1940).
I JO. Foster v. Fibreboard Corp.. No. 87-2-05629-5, slip op. at 12 (Wash. Super. Ct. order on 

pre-trial motion Sept. 18. 1987); accord Boyd v. Bulala. 647 F. Supp. 781 |W  D  Va. 1986) 
(Virginia damages ceiling violates federal and Virginia guarantees o f  right to jury tnal). Contra 
Johnson v. St. Vincent Hosp . 273 Ind. 374, 404 N E.2d 585 (1980) (n.dtana damages cap does 
not violate jury trial provision o f Indiana constitution).

151. Slate v. Ellis. 22 Wash. 129, 131. 60 P. 136. 137(1900). overruled on other grounds. S tale 
v. Lane. 40 Wash 2d 734. 246 P 2d 474 (1952).

152. 647 F. Supp 781 (W D Va. 1986).
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damages recoverable in medical malpractice actions.153 The court 

found that the federal jury trial guarantee provided the right to have 

the jury determine not only liability but damages.154 According to the 

court, the statutory limit, which required “entering a judgment prede­

termined by the legislature in place of a judgment on a verdict prop­
erly reached by a jury,” had no permissible basis.155 At least two 

Washington trial courts, on pre-trial motions, have rejected the 

defense rtf the damages limit partly on right of trial by jury grounds.156

The determination of the plaintiff’s damages, including non­

economic damages.157 is a question of fact for the jury.158 The statu­
tory cap, in effect, permits the legislature to reexamine and modify the 

findings of the jury. This interference is especially inappropriate in 

view of the authority of a judge to set aside an excessive verdict and 

order a new trial, enter judgment notwithstanding the verdict, or order 

remittitur where the evidence does not support the verdict. This 

authority is well-established both at common law and in m o d e m  court 
rules.159 Unlike a statutory damages cap, these judicial interventions 

arc exercised neither arbitrarily nor in disregard of the facts proved at 

trial.

Washington’s damages cap ignores facts proved at trial. It takes 
into account only the plaintiffs age and the average annual state wage 

and not the seriousness of either the injury or the loss. The statute
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153 Id. at 789: tee j i i a  Smith v. Department o f Ins.. 507 So. 2d 1080. 1088-89 (Fla. 1987) 
(Florida to n  reform damages cap invalidated partly because it denie? plaintiff constitutional 
benefit o f ju ry  tnal). The Boyd court later refused to reconsider its holding. Boyd v. Bulala, 672 
F. Supp 915 <W D  Va. 1987).

154. 647 F Supp. at 788 ("Maintenance of the jury as a fact-finding body is o f such 
importance and occupies so firm a place in our history and junsprudence that any seeming 
curtailm ent o f the nght to a ju ry  tna l should be scrutinized with the utmost care." (quoting 
Dim ick v. Schiedt, 293 U.S. 474. 486 (1935))).

155. id. at 789.
156. Foster v. Fibreboard Corp.. No. 87-2-05629-5, slip op. at 12 (Wash. Super. Ct. o rder on 

pre-tnal motion Sept. 18. 1987); Carter v. Fibreboard Corp.. No. 87*.-03555-7, slip op. at 30 
(Wash. Super. Ct, order on pre-tnal motion Feb. 19. 1988). In Fairer. King County Supenor 
C ourt Judge Ellington declared that the limit "renders the ngh t to a jury tnal not substantive, 
not fully extended "  Foster v. Fibreboard Corp., No. 87-2-05629-5. slip op. at 12 (Wash. Super. 
Ct. o rder on pre-tnal motion Sept, 18. 1987).

157. Power v. Union Pac. R.R.. 655 F 2d 1380. 1388 (9th Cir 1981) (under Washington law, 
am ount o f damages for loss o f  companionship is left to tn e r o f facti; Farman v. F irm an . 25 
Wash. App 896,611 P 2d !3l4(l980)(amount o f damages for intentional m lliction o f emotional 
distress is question for tn e r o f fact).

158. Shea v. City of Spokane. |7 Wash. App 236. 562 P.2d 264 (1977) (proof of damages is 
question of fact for jury). Baker v. Prewitt. 3 Wash. Ten. 595. 19 P 149 (1888) (where amount of 
damages is not fixed, agreed upon, or liquidated, jury must be called unless waived)

159. Some such common-law rules have become court niles. Eg.. W a s h .  S u p e r .  C t .  C i v  
R 59(a)(5) (judge may set aside excessive verdict and order new tnal),
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"invades the province of the jury and restricts the jury’s ability to 

assess damages."160 It is therefore unconstitutional under the Wash­

ington Constitution.161

III. CONCLUSION

Washington’s damages limit violates the state equal protection and 

right of trial by jury guarantees. Under the state equal protection pro­

vision, courts should give the statute intermediate scrutiny. This stan­

dard of review is supported by Washington case law, case law in other 

states, and public policy considerations. Because the statute’s classifi­

cations are not substantially related to a legitimate legislative interest, 

the statute denies tort plaintiffs the equal protection of the laws. The 

statute denies the right of trial by jury because it materially invades 

the province of the jury to find facts.

State constitutional guarantees of due process and equal protection 

should not be understood by courts merely to restate the fourteenth 

amendment. Washington courts can and do grant greater protections 

of individual rights under the state constitution. Such protection is 

warranted in the review of legislation that classifies and affects the 

rights of tort victims.

Marco de Sa e Silva

,  160. Boyd v. Bulala. 647 F. Supp. 781, 789 (W.D. Va. 1986).
161. The limit by its terms applies to all "action[s] seeking damages for personal injury or 

dea th ." W a s h . R e v . C o d e  § 4.56.250(2) (1987). Nevertheless, the limit is not unconstitutional 
on jury tn a l grounds as to all such actions, but rather only to actions for personal injury. 
W hether a person is entitled to a jury trial under the Washington Constitution depends on 
whether the right existed in 1889. when the Washington Constitution was adopted. Firchuu v. 
Gaskill, 8 8  Wash. 2d 109. 558 P.2d 194 (1977). The nght to a jury tn a l in a civil action existed 
in Washington in 1889. See Baker v. Prewitt. 3 Wash. Terr. 595. 19 P. 149 (1888) (breach of 
warranty action); N onhem  Pac. R.R. v. Holmes. 3 Wash. Terr. 543, 18 P 76 (1888) (negligence 
action). The state constitution therefore preserves the nght. On the other hand, the cause of 
action for wrongful death did not exist until created by the legislature in 1917. 1917 W ish. Laws 
ch. 123. § I. A lthough pan ies to a claim for wrongful death have a nght to a jury tnal, that nght 
is statu tory and not constitutional.

The distinction may cause a coun to sever the application o f  the damages limit as to personal 
injury actions hut leave intact the limit as to wrongful death. Contra C arter v. Fibreboard Corp., 
No. 8 7 -2 4 3 3 5 5 5 .7 . slip op. at 31 (Wash. Super. Ct. order on pre-tnal motion Feb. 19, 1988) yuiy 
trial nght exists regardless o f "whether the nght was created by statute or existed at common 
law"). Severance would, in effect, amend Washington's wrongful death act to provide for a limit 
on noneconomic damages. Such a limit is probably constitutional under the Washington jury 
tn a l guarantee. See Hall v. Gillms. 13 III. 2d 26. 147 N E 2d 352 (1958). But tee White v. State. 
203 Mont, 363, 661 P 2d 1272 (1983).
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W a s h in g to n ’s N o n e c o n o m ic  D a m a g e s  L im it

T a b le :  R e p o r t e d  D ec is io n s  o n  t h e  C o n s t it u t io n a l i t y  o f  M e d ic a l  

M a i . f r a c t ic u  a n d  T o r t  R e fo rm  D am age s  L im its . T h is  Table gathers in 

chronological order recent decisions on the constitutionality o f medical m alpractice 

and tort reform damages lim its. Th e Table does not include cases that have been 

overruled or that merely follow binding precedent. Where bo.It a state and federal 

court have decided the constitutionality of the same statuie, the Table reports both 

decisions. F o r citations to the following cases, sec footnotes 38-49.

S t a n d a r d
C a s e L im it o f  R e v ie w H e l d G r o u n d s
W right v. Central DuPagc Hosp. 5500,000* Q UC SL*

(HI. 1976)
Jones v, State Bd. of Medicine Variable* NA C AC’

(Id tho 1976) RB/I R DP,* EP 8
Simon v. St Eliz'lh Med. Cntr. $2 0 0 ,0 0 0 ° O UCD EP*

(Ohio C.P. 1976)
Prendcrgasl v. Nelson (Neb. 1977) $500,000* RB C SP1
Amcson v. Olson (N.D. 1978) $300,000* I UC EP"
Johnson v. St. Vincent Hosp. $500,000* Q C DP," EP," JT5

(Ind. 1980)
Carson v. M aurer (N.H. 1980) $250,000NE I UC EP*
Baptist Hosp. v. Baber (Tex. App. $500,000HM RB UC EP°

1984)
Malone & Hyde. Inc. v. Hobrecht $500,000'*” NA UC Baptist Hosp.

(Tex. App. 1985)
$250,000*E DP , 8 EP°Fein v. Pem iancnte Medical RB c

G roup (Calif. 1985)
EP," A C 5Detar Hosp. v. Estrada (Tex. $500,000NM RB UC

App. 1985)
Hoffman v. United States (9th S250.000NE RB c EPF

Cir. 1985)
Duren v. Suburban Comm'y $2 0 0 ,0 0 0 ° Q UC Q 8

Hosp. (Ohio C.P. 1985)
$500,000NM EP5Sibley v. Board of Supervisors Q R

(La. 1985)
DP ,8 EP . 8 AC 5Waggoner v. Gibson (N.D. Tex. $500,000’*’* RB UC

1986)
DP,° EP 8Boyd v. Bulala (W.D. Va. 1986) $750,000* RB c

NA UC JT"
Lucas v. United States (5th Cir. $500.000NM RB c DP,E E PF

1986)
S450,000*E AC.* JT 1Smith v. Dep't of Ins. (Fla. 1987) NA UC

Lucas v. United States (Tex. S500.000SM RB UC AC*
1988) S150,000*E

Explanation o f  symbols:
Type o f  damages limited: A =  All damages; G =  General damages; NE =  Noneconomic 

damages; NM  =  Nonmedical damages 
Sondard  o f  review: 1 =  Intermediate: RB - Rational basis; NA =  Not applicable; Q 

=  Unclear
Holding: C =  Constitutional o r no t unconstitutional; UC =  Unconstitutional: D =  

Dictum; R =  Not decided in reported case, remanded to tnal court for decision as to 
constitutionality

Grounds fo r  court's decision: AC  =  Right o f access (o courts; DP =  Due process; EP =  
Equal protection: JT  = Right o f tn a l by jury; SL =  Special legislation; SP = Special 
pn.ilege; Q =  Unclear

Constitution relied on by court: B =  Both federal and state constitutions; F =  Federal 
constitution only; S =  State constitu tion only, Q =  Unclear
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M a r c h  27, 1990

Rep. P e t e r  Goll, C o - C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  Goll:

I h a v e  b e e n  a d v i s e d  t h a t  t h e  h o s p i t a l  a n d  m e d i c a l  p r o f e s s i o n  
a r e  r e q u e s t i n g  t h a t  t h e  C o m m i t t e e  a d o p t  S e c t i o n  17 o f  H o u s e  Bill 
166 a s  o r i g i n a l l y  i n t r o d u c e d  b y  R e p r e s e n t a t i v e  C o t t e n ,  w h i c h  
w o u l d  f o r  a l l  p r a c t i c a l  p u r p o s e s  p r o v i d e  t h e  h o s p i t a l s  in o u r  
s t a t e  w i t h  i m m u n i t y  for m e d i c a l  n e g l i g e n c e  t o  p a t i e n t s  in the 
h o s p i t a l s '  e m e r g e n c y  rooms. W h i l e  m e m b e r s  of t h e  m e d i c a l  
p r o f e s s i o n  r e p r e s e n t  t h a t  t h i s  s e c t i o n  o f  t h e  b i l l  w o u l d  m e r e l y  
p l a c e  t h e  l a w  in t h e  s a m e  s t a t u s  a s  b e f o r e  t h e  A l a s k a  S u p r e m e  
C o u r t  d e c i s i o n  o f  J a c k s o n  v. P o w e r , n o t h i n g  c o u l d  be  f u r t h e r  f r o m  
t h e  t r u t h .

T h e  e f f e c t  of t h i s  bi l l  w o u l d  be to  g r a n t  v i r t u a l  i m m u n i t y  
t o  t h e  h o s p i t a l s  for l i a b i l i t y ,  a n  a r e a  w h e r e  e x t r e m e  c a r e  a n d  
v i g i l a n c e  is n e c e s s a r y  if q u a l i t y  p a t i e n t  c a r e  is to  b e  a c h i e v e d .  
N o t  o n l y  w o u l d  t h i s  l e g i s l a t i o n  a b o l i s h  t h e  h o s p i t a l s '  l i a b i l i t y  
f or e m e r g e n c y  r o o m  n e g l i g e n c e  b a s e d  u p o n  n o n d e l e g a b l e  d u t y  as 
e s t a b l i s h e d  in J a c k s o n  v. P o w e r , b u t  it wo u l d ,  for a l l  p r a c t i c a l  
p u r p o s e s ,  a b o l i s h  r e c o v e r y  b a s e d  u p o n  t h e o r i e s  o f  a p p a r e n t  
a u t h o r i t y  a n d  o s t e n s i b l e  agen c y .

S i n c e  t h e  J a c k s o n  v. P o w e r  d e c i s i o n ,  t h e  h o s p i t a l s  o f  t h i s  
s t a t e  h a v e  h a d  no p r o b l e m s  c o v e r i n g  t h e  r i s k  for n e g l i g e n t  
p a t i e n t  c a r e  in t h e i r  e m e r g e n c y  r o o m s  t h r o u g h  i n s u r a n c e .  T h e  
h o s p i t a l s  h a v e  the o p t ion, if t h e y  so c h o o s e ,  t o  p a s s  a n y  
a d d i t i o n a l  c o s t s  i n c u r r e d  to t h e  d o c t o r s  u t i l i z i n g  c h ese 
f a c i l i t i e s .  W h a t  s h o u l d  n o t  b e  p e r m i t t e d  is for the h o s p i t a l s  to 
h a v e  u n i n s u r e d  d o c t o r s  o p e r a t i n g  t h e i r  e m e r g e n c y  s e r v i c e s  and

Re: H o u s e  B i l l  166 —  J a c k s o n  vs. P o w e r



l e a v i n g  p a t i e n t s  w i t h  no r e c o u r s e  to r e c o v e r  for t h e  n e g l i g e n t  
i n j u r i e s  t h a t  h a v e  r e c e i v e d .  I h a v e  e n c l o s e d  for y o u r  r e v i e w  a 
p o s i t i o n  p a p e r  w h i c h  I h a v e  p r e p a r e d  o n  t h o  J a c k s o n  v. P o w e r 
i s s u e  a n d  a c o p y  of  t h o  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n .

I w i l l  b e  g l a d  to a n s w e r  a n y  f u r t h e r  q u e s t i o n s  c o n c e r n i n g  
t h i s  m a t t e r ,  as  I r e p r e s e n t e d  Mr. B r e t t  J a c k s o n ,  w h o  l o s t  b o t h  of 
h i s  k i d n e y s  a n d  s u s t a i n e d  o t h e r  h o r r i b l e  i n j u r i e s  as the r e s u l t  
of n e g l i g e n t  m e d i c a l  c a r e  in t h e  h o s p i t a l ' s  e m e r g e n c y  room, 
a g a i n s t  F a i r b a n k s  M e m o r i a l  H o s p i t a l .  I f u r t h e r  h a d  t h e  
o p p o r t u n i t y  o f  h a n d l i n g  Mr. J a c k s o n ' s  c a s e  u p o n  a p p e a l  t o  t h e  
A l a s k a  S u p r e m e  Court. T h e s e  i s s u e s  w e r e  e x t e n s i v e l y  d e b a t e d  
b e f o r e  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  d u r i n g  t h e  l a s t  
s e s s i o n  a n d  R e p r e s e n t a t i v e  D o n l e y  f e l t  t h a t  t h i s  s e c t i o n  o f  t h e  
B i l l  d i d  n o t  h a v e  s u f f i c i e n t  m e r i t  to i n c l u d e  in t h e  L a b o r  a n d  
C o m m e r c e  s u b s t i t u t e  t h a t  w a s  f o r w a r d e d  f o r  t h e  c o n s i d e r a t i o n  of  
t h e  J u d i c i a r y  C o m m i t t e e .

Rep. P e t e r  G o l l
M a r c h  2 7 , 1990
P a g e  T W O

E & H E N S L E Y

L A L : f s
E n c l o s u r e s
l a l .l e t .g o l .h o u .c o m
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H O S P I T A L  L I A B I L I T Y TN T H E  K M K R G K N C Y  RO O M  

1IH-1 f»r, A N D  J A C K S O N  V. P O W K R

V a r i o u s  hospital, a n d  m e d i c a l  s p e c i a l  i n t e r e s t  g r o u p s  h a v e  
s u p p o r t e d  lecjislation c o n t a i n e d  in S e c t i o n  17 o f  1113 166 w h i c h
w o u l d  i n v a l i d a t e  t h e  A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  in J a c k s o n  
v. P o w e r . 743 P . 2d 1376 (Alaska 1987). T h i s  d e c i s i o n  h e l d  t h a t  a 
h o s p i t a l  w o u l d  be f i n a n c i a l l y  r e s p o n s i b l e  for n e g l i g e n t  a c t s  
c o m m i t t e d  in t h e  h o s p i t a l  e m e r g e n c y  room, u n l e s s  d o n e  by  a
p h y s i c i a n  of t h e  p a t i e n t ' s  "own c h o i c e . "  T h i s  t h e o r y  of
l i a b i l i t y  is b a s e d  u p o n  che p r e m i s e  t h a t  a b u s i n e s s  s h o u l d  b e  
f i n a n c i a l l y  r e s p o n s i b l e  for the c i v i l  i n j u r y  t h a t  is c a u s e d  as a 
r e s u l t  of t h e  b u s i n e s s  o p e r a t i o n .  F urther, t h a t  w h e n  i n v o l v e d  in 
a r e a s  o f  h i g h  r i s k  of i n j u r y  to the p u b l i c ,  a n d  w h e r e  d u t i e s  a r e  
m a n d a t e d  b y  s t a t u t e  and p u b l i c  p o l i c y  c o n s i d e r a t i o n s ,  a b u s i n e s s  
s h o u l d  n o t  b e  p e r m i t t e d  to d e l e g a t e  t h e  c i v i l  r e s p o n s i b i l i t y  for 
i n j u r y  c a u s e d  to a c i t i z e n  to a n o t h e r  p e r s o n  w h o  m a y  n o t  b e
f i n a n c i a l l y  r e s p o n s i b l e .

W h a t  t h e  A l a s k a  S u p r e m e  C o u r t  s p e c i f i c a l l y  h e l d  in J a c k s o n  
w a s  t h a t  t h e  h o s p i t a l ,  h a v i n g  a s s u m e d  the d u t y  to s t a f f  an
e m e r g e n c y  room, s h o u l d  n o t  be  a l l o w e d  t o  a v o i d  l e gal
r e s p o n s i b i l i t y  to p a t i e n t s  i n j u r e d  t h e r e  a s  t h e  r e s u l t  o f  d o c t o r  
n e g l i g e n c e  by c l a i m i n g  t h a t  its e m e r g e n c y  r o o m  d o c t o r s  w e r e
" i n d e p e n d e n t  c o n t r a c t o r s . "  As a m a t t e r  o f  p u b l i c  p o l i c y ,  t h e  
p a t i e n t  w a s  l o o k i n g  to t h e  h o s p i t a l  a n d  n o t  t o  a s p e c i f i c  d o c t o r  
o f  the p a t i e n t ' s  c h o i c e  for e m e r g e n c y  r o o m  c a r e .

T h e  S u p r e m e  C o u r t  a p p l i e d  the l a w  a s  it e x i s t e d  in o t h e r  
s e c t o r s  o f  o u r  s o c i e t y  to t h e  m o d e r n  h o s p i t a l  s i t u a t i o n .  T h e  
S u p r e m e  C o u r t  h a d  p r e v i o u s l y  r u l e d  in A l a s k a  A i r l i n e s  v. S w e a t r 
5 8 6  P. 2d 9 1 6  ( A l a s k a  1977), t h a t  an a i r l i n e  c o u l d  n o t  d i s c l a i m
l i a b i l i t y  f o r  i n j u r y  o r  d e a t h  t o  p a s s e n g e r s  w h e n  it h a d  h i r e d
s o m e o n e  e l s e  o t h e r  t h a n  o n e  o f  its " e m p l o y e e s "  to  o p e r a t e  its a i r  
r o u t e s  o r  fly its p l a n e s .  T h e  r i s k  of i n j u r y  o r  d e a t h  from
n e g l i g e n t  o p e r a t i o n  w a s  too g r e a t  to  p e r m i t ,  a s  a m a t t e r  of 
p u b l i c  p o l i c y , s u c h  a d e l e g a t i o n  of r e s p o n s i b i l i t y  a n d  w i t h  it 
t h e  c o n c e r n  for s a f e t y  o f  t h e  p a s s e n g e r s .

In 1 9 9 0  it c a n  no l o n g e r  be a r g u e d  w i t h  a n y  v a l i d i t y  t h a t  
m o d e r n  h o s p i t a l s  a r e  m e r e  s a n i t a r y  w a y s i d e s  f o r  t h e  c o n v e n i e n c e  
of t h e  d o c t o r  a n d  t h e  p a t i e n t .  T h e  m o d e r n  h o s p i t a l  is a t the 
c e n t e r  o f  o u r  m o d e r n  h e a l t h  c a r e  s y s t e m . It is in t h e  b u s i n e s s
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of p r o v i d i n g  q u a l i t y  h e a l t h  c a r e  a n d  s e t s  the h e a l t h  c a r e  
s t a n d a r d s  for t h e  c o m m u n i t y .  It is r e q u i r e d  to m a i n t a i n  and 
s t a f f  e m e r g e n c y  r o o m s  n o t  o n l y  b y  S t a t e  s t a t u t e ,  but by the 
r e q u i r e m e n t s  of its o w n  b y l a w s  a n d  its c e r t i f i c a t i o n  fr o m  the 
J o i n t  C o m m i s s i o n  o n  t h e  A c c r e d i t a t i o n  of H o s p i t a l s  ( J C A H ) .

P r i o r  to  the d e c i s i o n  in J a c k s o n  v. P o w e r , v a r i o u s  c o u r t s  in 
t h e  U n i t e d  S t a t e s  h a d  u t i l i z e d  d i f f e r e n t  l e g a l  t h e o r i e s  u n d e r  
w h i c h  to  h o l d  h o s p i t a l s  l i a b l e  for n e g l i g e n t  p h y s i c i a n  c a r e  w h e n  
t h e  p h y s i c i a n  w a s  " n o t  c h o s e n  b y  t h e  p a t i e n t . "  I r r e s p e c t i v e  of 
the l e g a l  t h e o r i e s  a p p l i e d ,  t h e  o v e r w h e l m i n g  m a j o r i t y  of the 
r e c e n t l y  r e p o r t e d  c a s e s  h a v e  h e l d  t h e  h o s p i t a l  r e s p o n s i b l e .  S u c h  
s i t u a t i o n s  u s u a l l y  o c c u r  e i t h e r  in t h e  e m e r g e n c y  room, in the 
p r o v i d i n g  of  a n e s t h e s i a ,  o r  in t h e  p r o v i d i n g  o f  r a d i o l o g y  o r  
p a t h o l o g y  s e r v i c e s .  T h e s e  a r e a s  o f  h e a l t h  c a r e  d e l i v e r y  a r e  the 
r e s p o n s i b i l i t y  of  t h e  m o d e r n  h o s p i t a l .  T h e  t h e o r i e s  of  r e c o v e r y  
a g a i n s t  t h e  h o s p i t a l  h a v e  i n c l u d e d  i m p l i e d  agency, o s t e n s i b l e  
agen c y ,  a p p a r e n t  a u t h o r i t y ,  e s t o p p e l ,  a n d  l i k e  d o c t r i n e s .  T h e y  
r e q u i r e d  v a r i o u s  d e g r e e s  of p r o o f  o n  t h e  p a r t  of an i n j u r e d  
p a t i e n t ,  a n d  o f t e n  l e d  to u n e v e n  a n d  u n j u s t  r e s u l t s .

H o s p i t a l s  o u t s i d e  of  A l a s k a  h a v e  d e a l t  w i t h  t h e s e  is s u e s  of 
c i v i l  l i a b i l i t y  b y  s i m p l y  r e q u i r i n g  t h a t  p h y s i c i a n s  w i t h  s t a f f  
m e d i c a l  p r i v i l e g e s  c a r r y  l i a b i l i t y  i n s u r a n c e  a n d  b y  i n s u r i n g  
t h e i r  o w n  r e m a i n i n g  risk. A l a s k a  h o s p i t a l s  a r e  u n i q u e  in th i s  
r e s p e c t ,  in t h a t  t h e y  d i d  n o t  r e q u i r e  m a n d a t o r y  i n s u r a n c e  fr o m  
p h y s i c i a n s  w h o  a r e  m e m b e r s  o f  t h e i r  m e d i c a l  st a f f .  (The r e f u s a l  
o f  m a n y  of  t h e  d o c t o r s  in A l a s k a  t o  c a r r y  l i a b i l i t y  i n s u r a n c e  is 
a l s o  u n i q u e . )  Indeed, P r o v i d e n c e  H o s p i t a l  a n d  H u m a n a  H o s p i t a l  in 
A n c h o r a g e  a r e  t h e  o n l y  h o s p i t a l s ,  i n  t h e i r  r e s p e c t i v e  n a t i o n w i d e  
h o s p i t a l  s y s t e m s ,  w h i c h  d o  n o t  h a v e  s u c h  a r e q u i r e m e n t .  T h e y  
h a v e  n o t  d o n e  so in A l a s k a  b e c a u s e  o f  t h e  r e s i s t a n c e  o f  t h e  sa m e  
d o c t o r s  t h a t  a r e  t h e  l e a d e r s  in t h e  t o r t  r e f o r m  m o v e m e n t  1 T h e y  
h a v e  n o w  j o i n e d  f o r c e s  to a t t e m p t  t o  n o t  o n l y  n u l l i f y  t h e  e f f e c t  
o f  t h e  J a c k s o n  d e c i s i o n ,  b u t  to  a l s o  d o  a w a y  w i t h  t h e  t h e o r i e s  of 
o s t e n s i b l e  a g e n c y  a n d  a p p a r e n t  a u t h o r i t y .  S u c h  a l a w  w o u l d  l e a v e  
at  r i s k  t h e  b e t t e r  t h a n  7 5 , 0 0 0  c i t i z e n s  of t h i s  s t a t e  w h o  y e a r l y  
s e e k  a n d  o b t a i n  c a r e  f r o m  h o s p i t a l  e m e r g e n c y  rooms.

P r o v i d e n c e  H o s p i t a l  is t h e  f o u r t h  l a r g e s t  p r i v a t e  s e c t o r  
e m p l o y e r  in t h e  S t a t e  of A l a s k a  a n d  h a s  an  a n n u a l  b u d g e t  t h a t  
s u b s t a n t i a l l y  e x c e e d s  $ 1 0 0  m i l l i o n .  E v e n  t h o u g h  it is a 
" n o n p r o f i t  i n s t i t u t i o n " ,  it  h a s  an a d v e r t i s i n g  b u d g e t  in e x c e s s  
o f  s e v e r a l  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  a n n u a l l y .  It is 
s i m p l y  u n c o n s c i o n a b l e  for P r o v i d e n c e  a n d  H u m a n a  H o s p i t a l s  n o t  to 
r e q u i r e  t h e i r  p h y s i c i a n s  to b e  ins u r e d ,  a n d  t h e n  to s p e n d  
t h o u s a n d s  o f  d o l l a r s  in a n  e f f o r t  to  r e v e r s e  the d e c i s i o n  of 
J a c k s o n  v. P o w e r , w h i c h  p r o t e c t s  the c i v i l  r i g h t s  of t h e i r  
p a t i e n t s .  S i n c e  t h e  d a t e  o f  t h e  J a c k s o n  d e c i s i o n ,  t h e  h o s p i t a l s  
of t h e  s t a t e  h a v e  i n s u r e d  for the r i s k  of  i n j u r y  to p a t i e n t s  in 
t h e i r  e m e r g e n c y  rooms. T h e  s t a t e  h o s p i t a l s  n o w  s e e k  to s h i f t  
t h i s  r i s k  to t h e  i n j u r e d  p a t i e n t .
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This case presents an issue of first impression in 

this state, concerning health oara delivery in hoapital 

emergency rooraa. . Tha queatipn that wa must resolve in 

whether a hoapital may be held vicariously liable for negli­

gent health care rendered by an emergency room physician who 

* ♦
ia not an employee of the hospital, but ia, instead, an 

independent contractor. We hold that the hospital in th.' a 

case h a d  a non-delegabla duty to provide non-negligent 

phyaician care in ita emergency room and, therefore, may ba 

liable.

I
t  *

On the ovening o f  May 22, 1981, sixteen year old

Brett Jackson w a a  seriously injured when he fell from a

cliff. Jackson waa airlifted to Fairbanks Memorial Hospital

(FMH). Shortly after . midnight, he waa received in the

hospital's emergency, room.
•  •  •

Jackaon was examined by respondent John Power,

M.D., one of two emergency room physicians on duty at the 

time. Dr. Power's examination revealed multiple lacerations

and abrasions of the patient's face and scalp, multiple

• . • ' *
contusions and lacerations of the lumbar area, several

broken vertebrae and gastric distension, suggesting possible

internal injuries. Dr. Power ordered several tests, but did

not order certain p r o c e d u r e s •that could have been us'.d to

ascertain whether there had. been damage to the patient's



kidneys. Jackaon had, in faat, suffared damage to the renal 

arterieo and veina which supply blood to and remove blood 

from tho kidneys. This damage, undetected for approximately 

9 to 10 hours after Jackson's arrival at FMH, ultimately 

caused Jackaon to lose.both of hia kidneys.

I I ’

Jackaon and hia mother, Linda Estrada, (herein­

after referred to collectively aa Jackson) filed suit. In 

their complaint they alleged negligence in the diagnosis, 

care and treatment J a c k s o n 'received at FMH. Jackson moved 

for partial summary judgment leaking to hold FMH vicariously 

liable as a m a t t e r  of law for the care rendered by Dr.

Power. In support of his motion, Jackson advanced three
• •

separate theories* (1) • enterprise liability; (2) apparent

authority; and (3) non-delegable duty.

Aft e r  briefing a n d  argument, the superior court 
• * ♦ 

held, as a mat t e r  of law, that FMH could not be held liable
t

un d e r  an enterprise liability theory, and that genuine 

issues of mater i a l  f a ct.precluded summary judgment on the

two remaining theories. W e  subsequently granted Jackson's 
• • • 

petition for review of the court's ruling.

1, The superior -court . also" rejected three 
motions for summary judgment by various respondents seeking 
to have Linda Estrada's cl a i m  against them-dismissed on the

* •  •

(Footnote Continued)



c
Initially, it ia important to clarify tho exact 

issuo that we have been asked to rooolve. Jackaon haa 

conceded, for purposes of this appeal, that Dr. Power waa 

not an omployee of FMH, but an independent contractor 

employed by respondent Emergency Room, Inc. (ERI), and that 

ERI and FMH are separate legal entities. Traditional rules 

of reapondoat superior are, therefore, inapposite. Jackson 

also makes no claim that FMH was itself negligent in ita 

selection, retention, or supervision of Dr. Power. Con­

sequently, w e  have no occasion to consider the doctrine of 

corporate negligence. Jackaon asks us to resolve only 

whether a hospital should be vicariously liable, as a matter

• • • I I I  -V •
t

(Foocnote Continued) * • .
•

ground that it was • time barred by the statute of
limitations. None of the respondents crosB-petitioned for
review of that issue.

2. The doctrine of corporate negligence holds 
that a hospital owes an independent duty to its patients to 
use reasonable care to insure that physicians granted 
hospital privileges are competent, and to supervise the 
medical treatment provided by members of its medical staff. 
See Tucson Medical Center v. M l s e r c h , 545 P.2d 958, 960 
(ArizT 1976); Darlinq v. Charleston Community Mem. Hoso,,
211 K . E . 2d 253 (111. 1565); Pedroza v. B r y a n t , H I P . 2d 166, 
170 (Wash. 1984); Johnson v. Mlsericordla Community H o 3 p ., 
301 N . W . 2d 156 (WisT 1981)* See g e n e r a l l y , Janulia & Horn- 
stein, Damned If You Do, Damned If You Don't: Hospitals*
Liability for P h y s i c i a n s 1 M a lpractice, 64 Neb. L. Rev. 689, 
702-68 (1985)j Note, Hoapital Corporate Liability: An
Effective Solution to Controlling Private Physician Inco"m^ 
p e t e n c e , 32 Rutgers L . u .”"642, 360-72 (1979) .

•4 -



of public policy, for the negligence or malpractice of an 

indopondont contractor/physician, committed while treating a 

p atient in the hospital's emergency room, under theories o f ’ 

(1) enterprise , liability; (2) apparent authority; or (3) 

non-dalegable duty.

' IV

A« previously noted, this caao presents this court 

w i t h  an issue of first.impression, .

The generally accepted rule is that, whore an em­

ployment relationship exists between tho physician and tho 

hospital, the hoapital will be liable, under the traditional 

rule of respondeat s u p e r i o r , for any negligence or malprac­

tice which results in injury to a hospital patient. E . g ., 

Bing v. T h u n i n q , 143 N.E.2d 3, 9 (N.Y. 1957); Weldon v.

Seminole Municipal H o s p i t a l , 709 P . 2d 1058, 1059 (Okla.

1985). Conversely, no liability attaahes to the hospital
• * •

I. • • .
<•

3. * Jackson haa yet to prove that any negligence 
o r  malpractice did in fact occur. In order to resolve the 
issue presented here, however, we must assume negligence. 
We, of course, express no opinion as to the actual merits of 
Jackson's claim.

4. In Baker v. W e r n e r , 654 P . 2d 263, 267 n.6 
(Alaska 1982), Baker appealed the trial court's rejection of 
his theory of vicarious liability in a wrongful death action 
against a physician, hoapital and attending nurse. B e c a u s e  
w e  upheld the jury's finding that the defendants were not 
negligent, we did not reach the merits of the issue, "any 
theory of vicarious liability (being) irrelevant." Id.



whan tha physician is an independent contractor. E.g. 

Graana v. R o g e r s , 498 N.E.2d 867, 871 (111. App. 1986)j Hill 

v. St. Clara's H o s p . , 490 N.E.2d 823, 827 (N.Y. 1986). Sea 

generally Comment, Tha Hoapital-Physlolan Relationship! Hos­

pital Responsibility for Malpractice of Physicians, 50 Wash. 

L. Rev. 385 (1975) (hereinafter "Comment, Hoapital

Responsibility" ) . . .

Jackson concedes that Dr. Power was an independent 

c o n tractor j however, he asserts that Alaska's law of 

respondeat superior mandates a result different than that 

which would be reached under the general ru l e , 5 Jackson 

argues that our decision in Fruit v. Schreiner, 502 p;2d 133 

(Alaska 1972), establishes that the law of "vicarious legal 

responsibility" in Alaska is "enterprise liability." Thus, 

he contends, if tha enterprise impacts society and the

negligent act occurred during an activity performed for the
• *

b enefit or in the interest of the enterprise, 'the enterprise 

ia liable.

5. The trial court deci d e d  the issue of the 
applicability of enterprise liability as a matter of law. 
We - scrutinize questions of law under a de novo or 
independent judgment standard of review. Hicklin v. O r b e c k , 
565 P . 2d 159, 163 n.6 (Alaska 1977), rev'd on other grounds, 
437 U.S. 518, 57 L. Ed. 2d 397 (197W . When reviewing a 
question of law, it is our "duty to adopt tho rule of law 
that is most persuasive in light of precedent, reason and 
policy." Guin v. Ha, 591 P.2d 1281, 1284 n.6 (Alaska 1979).



Jackson1a argument proves unpersuasive. . First, 

J a c k a o n 1a interpretation of 'Fruit io flawed. A close 

reading of that case showa that we did not view "enterprise 

liability" aa a aeparate theory of liability or a distinct 

cause of action. Rather, enterprioe liability w a a  seen as 

one of two w/.dely accepted theories uaed by courts to 

justify imposition of vicarioua liability in an established 

employer/employee context*. Id^ at 138-39. Aa was noted in 

F r u i t :

[T]he "enterprise" theory . . -. finds 
liability whenever the enterprise of the 
employer w o u l d  have benefited by the 
context o f  the act of the employee but , 
for the unfortunate injury.

The rule o f  respondeat superior however,
. . .  is 'limited' to requiring an 
enterprise to bear the loss incurred as 
a result o f  the e m p l o y e e 1s negligence.
The acts of tha employee ' need be so 
connected to hia employment aa to 
justify requiring that the employer bear 

. that loss. i '* ' •

Id. at 140-41 (emphasis added) (footnotes o m i tted). See 

generally Morris, Enterprise Liability and tha Actuarial 

Process —  tha Insignificance of F o r e s i g h t , 70 Yale L. J. 

554 (1961).

Additionally, our decisions since Fruit show that 

w e  have applied the theory of respondeat superior only in an 

employer/employee context, unless one of the , wall 

established exceptions to that rule exists. S e a , Parker



Drilling v. O ' N e i l l , 674 P . 2d 770, 775 (Alaska 1983) y

Williams v. Alyeska Pipeline Service C o . f 650 P.2d 343, 349 

(Alaaka 1982); Hammond v. Bechtel I n c ., 606 P.2d 1269, 1273 

(Alaaka 1980); Barton v. L u n d . 563 P . 2d 875, 876 (Alaaka 

1977); Luth v. Rogers & Babler C o n s t r u c t i o n , 507 P . 2d 761, 

763-64 (Alaska 1973), Jackaon's theory presents no auch 

exception.

Finally, the caaea from other jurisdictions cited

by Jackaon provide little support for his theory; thoae

caaes deal only w i t h  theories of apparent agency or

corporate negligence. Moreover, although at least two

courts appear to have implicitly indicated a willingness to

recognize a theory of enterprise liability, jee Alden v.

Providence H o s p i t a l , 382 F,2d 163, 166 (D.C. Cir. 1967);

Adamski v. Tacoma- Gene r a l  H o s p i t a l , 579 P . 2d 970, 977 & n.5

(Wash. App. 1978), to date, no court has explicitly embraced 

6
that concept, ■ • . i • • , , ,

In short, Jackson's theory of enterprise liability 

is not yet tha law in Alaska.

•  i  ,  .  •
• • •

•  •  •

• •  t  •

6. 3ome commentators have suggested an 
enterprise tort doctrine as a basis for imposing liability 
for any tort occurring as part of the hospital enterprise. 
See Southwick, Hospital Liabilityt Two Theories Have Been 
M e r g e d , 4 J. Legal Mod'. TJ 3-5 (1983)"; C o m m e n t Hospital
Responsibility, supra at 418-19,



c
Jackaon next arguaa that tha trial court orrod in 

holding that genuina iaauaa of material fact prevented it

from granting summary judgment on hia theory of apparent 

authority, ,

ent authority in other contexts, b o o  City of Delta Junction 

v. Hack T r u c k , 670 P . 2d 1128, 1129-30 (Alaska 1983) 

(national distributor and local franchise)j Perkins v.

this is the first time we have been asked to apply this doc­

trine to a hospital-independent contractor/physiciari rela­

tionship.

courts have ‘ held hospitals vicariously liable under a

which we are aware is Greene v. R o g e r s , 498 N.E.2d 867 (111. 
App. 1986) , In Greene-) the court specifically refused to 
apply apparent agency to a hospital-emergency room doctor 
relationship becauBQ "(t]he absence of the power to control 
the decision-making of the emergency room physician demands 
that tho independent relationship between hospital and 
emergency room physician be recognized," Id. at 871. We 
view Greene as an aberration dependent upon reasoning which 
is not particularly persuasive.

Although we have recognized the doctrine of appar-

W i l l a c y , 431 P.2d 141, .142 (Alaska 1967) (husband and wife)

Cases from other jurisdictions'show a strong trend

toward liability against hospitals that permit or encourage 

patients to believe that independent contractor/physicians
i  ,

are, in fact, authorized agents of the hospitals.7 These

7, The only exception to this modern trend of

- 9 -



doctrine labeled either "ostensible" or "apparent" agency or 

"agoncy by estoppel." See Porublansky v. Emory University, 

275 S.E.2d 163, 168 (Ga. App. 1981) ; Paintavllla Hospital v. 

Rose, 683 S.W.2d 255, 257 (Ky, 1985); M ehlman v. P o w e l l , 378 

A . 2d 1121 (Md. 1977); Grewe v. Mt. Clemana General H o s p i t a l , 

273 N.W.2d 429, 432-33 (Mich. 1978); Arthur v. St. Petera 

H o s p i t a l , 405 A . 2d 443 (N.J. Super. 1979); Hannola v. City 

of L a k e w o o d , 426 N.E.2d 1187, 1192 (Ohio App. 1980); W e l d o n , 

709 P . 2d at 1060; Themlna v. Emanuel Lutheran Charity B d ., 

637 P . 2d 155, 158-59 (Or. App. 1982); AdamBkl v. Tacoma Gen­

eral H o s p i t a l , 579 ?,2d 970, 977 (Wash. App. 1978); see

generally Janulia & Hornatein, supra at 696-702. Although

courts and commentators often use these terms inter­

changeably, they are not theoretically identical.

The "ostensible" or "apparent" agency theory ia

baaed o n  Section 429 of the Restatement (Second) of Torts
«

(1965) , w h i c h  provides*

•One w h o  employs an independent contrac­
tor to perfgrm services for a n o t h e r . 
w h i c h  are accepted in tha reasonable b e­
lief that the services are being ren­
dered by the employer or by hia ser­
vants, ia subject to liability for phys­
ical h a r m  caused by the negligence of 
the contractor in supplying such servic­
es, to the same extent as though tha em­
ployer we r e  supplying them himself or by 
his servants.

• • # • .
Two factors are relevant to a finding of ostensible agency*

m
(1) whether the patient looks to the institution, rather



than the individual physician, for care; and (2) whether 

the hoapital "holds out" the physician aa its employee. 

Simmons v. St. Clair Memorial Hospital, 481 A . 2d 870, 874 

(Pa. Super. 1984); see also Irving v. Doctors Hospital of 

Lake W o r t h , 41t So. 2d 55, 60-61 (Fla. App. 1982); Smith v. 

St. Francis H o s p i t a l , 676 P . 2d 279, 282 (Okla. App. 1984).

"Agency by estoppel," in contrast, is predicated 

on the arguably stricter standard of the Restatement (Sec­

ond) of Agency S 267 (1958). Section 267 provides*

One who represents that another i s ' his 
servant or agent and thereby causes a 
third person justifiably to rely upon 
the care or skill of such apparent agent 
is subject to liability to the third 
parson for harm caused by the lack of 
care or skill of the one appearing to ba 
a servant or other agent as if he were 
such.

Under this theory, there must be actual reliance upon the

representations of the principal by the person injured.
• , •

M e h l m a n , 378 A . 2d at 1123.

Thus, theoretically, there need be no
causal relationship between the
principal's conduct and. tha plaintiff's 
reliance to w a r r a n t  a conclusion of
ostensible agency; such • a causal 
relationship and such a change of posi­
tion, however, is the essence of
estoppel to deny agency.

Janulis 6 Hornstein, supra at 697.

Jackson', in essence, asks us to adopt a rule of

ostensible agency. FMH, on the other hand, requests that we

follow Greene and refuse to apply this doctrine in the



hospital-physician context or, alternatively, that we adopt 

a rule which ia eaaentially eatoppel by agency. Although we

find nothing antithetical about applying tho doctrine of
• •

apparent authority to a hospital-independent contractor/

physician relationship, we perceive no reason to adopt a

special rule in thiB area. We believe that traditional

rules of apparent authority provide sufficient guidelines.

In City of Delta J u n c t i o n , we defined the doctrine

of apparent authority in Alaska as.followst

Apparent' authority to do an act iB cre­
ated as to third persons by written or 
spoken w o r d  or any other conduct of the 
principal which, reasonably interpreted, 
causes the third person to believe that * 
the principal consents to have the act 
done on his behalf by the person pur­
porting to act for him.

670 P . 2d at 1130 (quoting Restatement (Second) of Agency s

. *
27, at 103 (1958)), We w e n t  on to emphasize that it is the 

p r i n c i p a l 1s conduct that gives rise to his liability and not 

the conduct of the alleged agent; "one dealing with an

alleged agent must prove that the principal was responsible
• •

for the appearance of .authority, b y  doing something or 

permitting the alleged agent to do something that led oth­

ers, including the plaintiff, to believe that the agent had 

the autVority he purported to have." Id, (quoting W. Seavy, 

H a n d b o o k  of Tha L a w  of Agency S 8, at 13 (1964)).

Relying on City of Delta J u n c t i o n , the trial court 

hold *' t existing faotual. disputes required Jackson to



submit his apparent authority theory to the jury. When 

reviewing the denial of a motion for summary judgment, we 

must determine whether genuine ’ issues of material fact 

exist, and if not, w h e t h e r  the moving party is entitled to 

judgment as a matter of law. Alaaka R. Civ. P. 56(c); 

Shatting v. Dillingham City School D i s t r i c t , 617 P . 2d 9, 11 

(Alaaka 1980). In reaching this decision we must draw all 

reasonable inferences in favor of tha non-moving party and 

against the movant. Id.

Drawing all reasonable inferences in the light
• <

m o a t  favorable to FMH, the record shows the following; at 

the time of Jackson's accident, FMH w a s  the only civilian 

hospital north of Anchorage providing emergency room 

services in Alaska. Two road signs in Fairbanks note the 

location of the hospital. However, neither of these signs 

specifically refer to the existence of emergoncy room 

services. The signs w e r e  not constructed or situated by

FMH. In fact, FMH does no advertising at all.
•  •

From the time of its establishment in 1972, FMH 

has never staffed its emergency room w i t h  its own physician 

employees, but has always relied u p o n  local physicians to 

provide that service. Prior to the formation of ERI in 

1977, FMH's emergency room w a s .serviced by three local clin­

ics, each providing one physician on a nightly baBis. After 

1977, ERI provided one physician on a nightly basis wno



,  ,  a
worked a 14-hour graveyard shift (6x00 p.m. to 8 i00 a.m.). 

Whilo on duty in tho emergenoy room, tho ERI physician waa 

"in charge" and no FMH porsonnol wore responsible for oithor 

scheduling or monitoring tho emergency room physicians. No 

contractual arrangement exiatod between FMH and ERI for tho 

provision of emergency room physicians.

In apparent non-life threatening situations the 

first person an incoming patient sees at the emergency room 

is tho admissions clerk. Immediately adjacent to the 

clerk's desk is a sign which indicated that physicians from 

ERI wero working in tho emergency room. Although the exact 

state of Jackson's awareness is not entirely clear, there ia 

evidence suggesting that he waa admitted in a conscious

. Q /
state. Neither Jackson nor his mother selected FMH as the 

place of treatment nor Dr. Power as Jackson's physician.

8. The clinics continued to provide an 
additional physician for the graveyard shift on a rotation 
basis.

9. Jackson testified at his deposition that he 
recalled being placed in tha helicopter but had no 
recollection of being removed from it, being taken to FMH,

. or of meeting the doctor w h o  treated him. On the other 
hand, the medical records indicate that Jackson, appeared to 
be neurologically stable, completely oriented and gave no 
indication that he was unconscious or in distress. 
Moreover, at hia deposition, Dr. Power testified that 
"Jackson was talking" and "completely oriented."

-14



From tho above, a jury could conclude that FMH 

held itself out aa providing emergency caro services to tho 

public. A jury could alao find that Jackaon reasonably 

believed that Dr. Power waa employed by tho hoapital to 

deliver omergenay room service. It is alao possible, 

however, that a jury could find to the contrary.10

Unlees tho evidence allows but one inference, the 

question o f  apparent authority is one of fact for the jury. 

City of Delta J u n c t i o n , 670 P . 2d at 1131i T h e m l n a , 637 P.2d 

at 159; A d a m s k l , 579 P . 2d at 978. In the caoe at bar, tho 

record is not susceptible to a single inference. Thus, the 

trial court properly denied summary judgment on this.issue.

. ' VI

Jackson's final point is that tho trial court 

erred in refusing to rule, aB a matter of law, that FMH, as

a general acute care hoapital, has a non-delegable duty to
•  •

provide non-negligent physician care in its emergency room. 

In essence, Jackson's position is that when a hospital

10. In this regard, we agree w i t h  the w e i g h t  of 
authority that application of apparent authority in the 
hospital/emergency room physician situation does not require 
an express representation to the patient that the treating 
physician is an employee of the hoepital. Nor is direct 
testimony as to reliance required absent evidence that tha 
patient knew or should have known that the treating 
physician waa not a hospital employee when the treatment was 
rendered. Sea caseB cited supra p. 10.



undertakes to operate an emergency' room aa an integral part 

of ita health care enterprise, public policy dictatea that 

it not be allowed to insulate itBelf from liability by 

ahunting that responsibility onto' another.

FMH, on the other h a n d /  argues that a hospital 

does not have a non-delegable duty to guarantee safe treat- 

ment in ita emergency room. Physicians, not hospitals, FMH 

asserts, have a duty to practice medicine non-negligently. 

Thus, according to FMH, a hospital cannot be held to have

delegated away a duty it never had. ,
* ,

• The trial court ruled that "[t]here cannot be a 

nonrdelegable duty if there is no contractual relationship." 

Since it was unclear from the evidence whether or not there 

waa any contractual relationship between ERI and FMH, the 

court denied Jackson's motion for summary judgment. ‘ Init­

ially, we note the trial court's erroneous characterization
i •

of the issue. By holding that there can be no "non­

delegable duty if there is no contractual relationship," the 

court confused the question of tha existence of a duty with 

the issue of whether a duty is non-delegable. The flaw in

this reasoning is self-evident. As FMH points out, a party
•

cannot be held to have delegated away a duty it never had.
t

Thus, tha threshold question is whether FMH had a duty to



provide emergency room- care. Only if it did, is it 

necessary to determine what that duty entailed.

FMH ia licensed ao a "general acute care 

hospital."'11 Ab such, it i a  required to comply with state 

regulationo designed to promote "safe and adequato treatment 

of individuals in hospitals in the interest of. public 

health, safety and -welfare." AS 18.20,060. These 

regulations provided, at the time of Jack s o n’s accident, 

that an acute care hospital shall "insure that a physician

is available to respond to an emergency at all times."

12
Former 7 AAC 1 2 . 1 1 0 (d )(2). Thus, at a minimum, the lav 

imposed a duty on FMH to provide emergency care physicians
i  •  *

on a 24-hour basis.
• , '

FMH, however, voluntarily assumed a much broader

duty. At the time of Jackson's accident, FMH was accredited
. •

by the Joint Committee on the Accreditation of Hospitals

11. A  general acuta care hoapital ia a "facility
which provides hospitalization for inpatient medical care of
acute illness or injury and obstetric care." 7 AAC 12.100.

12, In 1983, this regulation waa amended to
provide that " (a] general acute care hospital must provide
. . . (among other services not relevant here] emergency 
care services." 7 AAC 12.105 (emphasis added).



(JCAH).13 In order to receive and maintain accreditation,14 

FMH had to comply with the JCAH*8 standarda promulgated in 

tho Accreditations Manual For Hospitals, Emergency Services. 

Standard I mandates that all accredited hospitals implement 

a well defined plan for emergency care based on community 

need and the capability of the hospital. The JCAH standards 

also mandate, among other things, that: (1) FMH's emergency 

room be directed by a physician member of the active medical

staff (Standard II); (2) FMH' s emergency room be integrated

13. The JCAH waa formed in the early 1950's by 
the American College of SurgeonB, the American College of 
Physicians, the American Hospital Association, and the 
American Medical Association. Its purposo waa to establish 
minimum hospital standards for patient care. For details of 
the program, see Dornotte, The Lecral Impact on Voluntary 
Standards in Civil Actions Against tne''Health' Care P r o v i d e r / 
N.Y.I*. Sch. L. Rev. $2$, £25-28 (1977); Holbrook & Dunn, 
Medical Malpractice Litigation! The Discoverability and Use 
of H o s p i t a l s 1 Quality Assurance Committee Recorcs^ UT 
Washburn L.J. 54, 57 (1976),

14. Hospitals voluntarily seek accreditation for 
financial and professional prestige reasons. First, 
accreditation by the JCAH means the hospital qualifies to 
participate in the federal Medicare and Medicaid programs. 
Accreditation by JCAH ia deemed substantial compliance with 
the Medicare conditions of participation. 42 U.S.C. S 
1395bb (1902); 42 C.F.R. S 405.1901(d) (1986). See
g e n e r a l l y , Dornette, Bupra n,13 at 927, Holbrook & Dunn, 
supra n.l3, at 58. Second, JCAH accreditation is often a 
prerequisite to obtain3.ng approval of internship and 
residency programs. See g e n e r a l l y , American Medical 
Association Directory of Accredited Residencies 3 (l§75-76), 
quoted in Dornette, supra n . 13, at §28. Finally, the 
institution's reputation and standing in the community is 
affected by whether it receives JCAH accreditation. See 
Holbxook & Dunn, supra n.13.



with other unite and departments of the hospital (Standard 

III); (3) that emergency care be guided by written policioa 

and procedures; and (4) that tho quality of care be continu­

ally reviewed, evaluated and assured throuqh establishment 

of quality control mechanisms (Standard V ) .

Additionally, FMH's own bylaws provided for the 

establishment and maintenance of an emergency room. Article 

X, section 1(d) (1) (b) of FMH's Medical Bylaws provides for 

an emergency room as one of the services of the hospital. 

Article XI, section 3(e) provides for the creation of an 

emergency room committee which is required among other 

things to:

(a) formulate rules and regulations for 
the continuous coverage of the 
emergency room; and •

(b) supervise tho clinical work in that 
lepartment.

. Based upon the above, it cannot seriously be ques­

tioned that FMH had a duty to provide emergency room servic­

es and that part of that duty was to provide physician care 

in its emergency room. Having so determined, we must next 

ascertain whether FMH's duty to provide physician care in

the emergency room ia ron-delegable. That is, we must

determine whether, having assumed the duty to staff an

emergency room, FMH should ba . allowed to avoid re­

sponsibility for the care rendered therein by claiming that



tho physicians it provides are' not its employees. Wo 

conclude that it cannot.

A non-delegable duty io an established exception 

to the rule that an employer ia not liable for tho negli­

gence of an independent contractor. W. Keeton, D. Dobbo, R. 

Keeton, D. Owen, Prosser and Keeton on Tho Law of T o r t a , s 

71 at 511-12 (5th ed. 1984). According to the late 

Professor Prosser, ouch a duty "may be imposed by statute, 

by contract, by franchise or by charter, or by tho common 

law." Id. Among the duties considered non-delegable are
i

the following: . '* ■

[T]he duty of a carrier to transport its ' 
passengers in safety, of a railroad to 
fence its tracks properly or to maintain 
safe crossings, and of a municipality to 

• keep its streets in repair; the duty to 
afford lateral support to adjoining 
land, to refrain from obstructing or e n­
dangering the publia highway, to keep
premises reasonably safe for business 

.•visitors, to provide employees w i t h  a
s.^fe place to work; the duty of a land­
lord to maintain common passageways, to 
make repairs according to covenant, or 
to use proper care in making them, and 
no doubt others. # *

Id. (footnotes o m i t t e d ) . However:

It is difficult to suggest any criterion 
by wh i c h  the non-delegable character of 

• such duties may be determined, other 
than the conclusion of the courts that 
the responsibility is so important to 
tfie community that the employer should 
not be permitted to transfer It to a n­
other.

-20



Id. at 512 (emphasis added), A c c o r d , Alaaka Alrllnaa v. 

Sweat, 568 P . 2d 916, 925-26 (Alaska 1977).

Our principal doaision on non-delegable duty ia 

S w e a t , 568 P . 2d 916. In that case, Sweat oued Alaoka

Airlinoo for injuriea auntainod in an air craoh while trav­

eling aboard a Chitina Air Service plane. Id^ at 922. 

Chitina had been ongagod under a contract with Alaska Air­

lines to service a portion of Alaska Airlines' regularly

scheduled routes. Id. at 9.21, 922. Alaska Airlines con­

tended that Chitina was an independent contractor and there­

fore it waB not liable for Chitina's negligence. Id. at

923. The trial court found Alaska Airlines vicariously

liable baaed on Restatement (Second) of Torts S 428. Id. On 

appeal, we affirmed the trial court's decision on the alter­

native ground that Alaska Airlines owed a common law non­

delegable duty of safety to its passengers. Id. at 925. We 

reasoned:

We believe that the responsibility of a 
common carrier for the safety of its 
passengers is so important that the car­
rier should not be permitted to transfer 
it to another, A  scheduled common car­
rier such as Alaska is given a monopoly 
or semi-monopoly primarily for the p u r­
pose o f  furnishing safe and reliable 
scheduled air transportation. It should 
not be permitted to barter away its r e­
sponsibility to the traveling public by 
means of contracts w i t h  other carriers.
If this were p e r m i s s i b l e , an air carrier 
could avoid liability by engaging in 
independent contracts for furnishing 
food, maintenance of ita planes and



conceivably even for supplying crews.
Regardless of whothor such contracts may 
bo permitted by regulatory authorities, 
the traveling public is entitled to look 
for protection to the certificated 
carrier responsible for the scheduled 
route.

Id. at 926, . • •

We have little trouble concluding that patients, 

such as Jackson, receiving treatment at a hospital emergency 

room are as deserving of protection as the airline passen­

gers in S w e a t . Likewise, the importance to the community of 

a hospital's duty to provide emergency room physicians ri­

vals the importance of the common-carriers' duty for the 

safety of its passengers. We also find a close parallel be- 

tween the regulatory scheme of airlines and hospitals. 

Undoubtedly, the operation of a hoapital is one of the most 

regulated activities in this state. Besides the license , ^  
and certificate of n e e d , 1** requirements mentioned above, a 

hospital must comply w i t h  state regulations promulgated to 

control its activities, AS 18.20.070, 7 AAC 12.610; adopt a 

state approved risk management program "to minimize tho risk 

of injury to patients,!* AS 18.20.075; and undergo "annual 

inspections and investigations" of its facilities, AS



*• • Jf ' «
u*

mandate* tha rule we adopt today. Not only ia thia rule 

conaonant with thrt public perception of tho hospital aa a 

multifaceted hoalth care facility responsible for the quali­

ty of medical care and treatment rendered, it alao treats 

tort liability in the medical arena in a manner that ia 

consistent w i t h  the commercialization of American medicine. 

Finally, we simply cannot fathom why liability should depend 

upon tha technical employment status of the emergency room 

physician who treats the patient. It is the h o s p i t a l’s duty 

to provide the physician, which it may do through any means 

at its disposal. The means employed, however, will not 

change the fact that tha hospital will b e  responsible for 

tho care rendered by physicians it has a duty to provide.

Thia holding is necessarily, limited. Wo do not 

change the standard of care with which a physician must 

comply, nor do we extend the duty whi c h  we find non- 

delegable beyond its natural scope. Our holding does not 

extend to situations where the patient is treated by his or 

her own doctor in an emergency room provided for the con­

venience of the doctor. .Such situations are beyond tha 

scope of the duty assumed by an acute care hospital. Rather 

our holding is limited to those situations where: a patient 

comes to the hospital, as an institution, seeking emergency 

room services and is treated by a physician provided by the 

hospital. In such situation*, tho hospital shall be

•
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H rett J A C K S O N  and L in d a  

E s tra d a , P e t it io n e r s ,

v.

Jo h n  P O W E R , .> !.!) .; F a ir b a n k s  M e m o ri­

a l H o s p ita l; L u th e ra n  H o a p itn l and 

H om es S o c ie ty  o f  A m e ric a , In c .; E m e r ­

gency R o o m , In c .: W illia m  I I .  M o n ta ­

no, M .D .j and G eo rg e V r u b lic k , M .D ., 

R e sp o n d e n ts.

No. S-1G77.
S u p re m e  C o u it  o f A la sk a .

O ct. 10, 1987.

M edical m a lp ractice  uction w as 

broug ht a g a in st hospita l. T h e  S u p e rio r 

C n tirt, Fo u rth  Ju d ic ia l D is tr ic t , F a irb a n k s, 

G era ld  J . V a n  H oo m issen , J ., denied patient 

su m m a ry  ju d g m en t and petition fo r  review  

w as filed . Th e Su p rem e C o u rt, B u rk e , J .,  

held that; ( l l  hospital could not be held 

v ica rio u sly  liable fo r negligence o r m al­

p ractice o f  independent co n tra c to r/p h y si­

cian under en te rp rise  lia b ility ; (2 ) genuine 

issu e  o f m a te ria l fa ct as to w h eth er hospi­

ta l held it s e lf  out as pro vid ing  em erg en cy 

ca re  se rv ice s  to public precluded su m m a ry  

jud g m en t fo r patient on ap p a ren t a u th o rity  

th eo ry ; and (3) g enera l acute ca re  hospi­

t a l 's  duty to provide p h ysic ia n s fo r  e m e r­

gency room  care  w as nondelegable.

A ffirm e d  in part, re ve rsed  in p a rt, and 

rem anded.

1. H o sp ita ls  «=7
D octrin e o f co rp o rate negligence holds 

that hospital ow es independent d uty to its 

p atien ts to use reason able ca re  to in su re 

that p h ysic ia n s granted hospita l p riv ile g e s 

are com petent, and to su p e rv ise  m edical 

treatm ent provided b y m em b ers o f its 

m edical s t a f f .

2. H o sp ita ls  c=7
G e n e ra lly  accepted ru le  is th a t w here 

em ploym ent re lation sh ip  e x is ts  between 

p h ysician  and hospital, hospita l w ill be lia ­

ble, under tra d ition al ru le  o f respondeat 

su p e rio r, fo r  any negligence o r m alp ra ctice  

w hich re su lts  in in ju ry  to ho sp ita l patient,

and co n ve rse ly , no lia b ility  attache* tn h x  

p ita l when p h ysician  is independent e x ­

tra cto r,

3. H o s p ita ls  e=»7

H o sp ita l could not be held vic*rmd|p 

liable fo r n egligence or m alpractice ot  ■de­

pendent co n tractor/p h ysician , c am iar I 
w hile treatin g  patient in hospital's r x  

gency room u nder theory o f enterjr.ne fe - 

b ility .

4. H o s p ita ls  ®=7

Tw o fn cto iu  a re  relevant *o 

osten sib le  ag en cy in hospital contest, in­

clud in g  w hether patient looks to in ith sO N i 

ra th e r than in d ividu al physician, for a m  
and w hether hospita l holds out p h jrsk iM M  

ifs  em ployee.

5. P r in c ip a l und Agent «=137(2)

U n d er th e o ry  o f  agency hy cstnppdL 

there m u st be actu a l reliance upon rrpro- 

sen ta lio n  o f p rin cip al by person

6 . P r in c ip a l an d  Agent <3=99

T ra d itio n a l ru le s  o f apparent lu ik s A j-  

a re  applicable to hospital-independent e x ­

tra cto r/p h y sic ia n  relationship.

7. Ju d g m e n t «= 1 81 (33 )

G enuine issu e  o f m aterial fact aa li 

w hether hospita l held its e lf  out as prorid- 

ing em erg en cy ca re  serv ices to public a d  

w hether p atien t reasonably believed d ak  

ph ysic ian  w as em ployed by hospital te de­

liv e r  em erg en cy room  service p re c k d rf 

su m m a ry  ju d g m en t fo r patient in 

m alp ra ctice  action ag a in st hospital oo 'hro- 

r y  o f  apparent au th ority .

8 . P r in c ip a l an d  A gent <3=»159(1)

A pplication  o f apparent authority k  
h o sp ita l/em e rg e n cy room physician sta­

tion does not re q u ire  express r e p r o b a ­

tion to patien t th at treating physician a  

em ployee o f ho sp ita l; nor is  direct U a tk a  

ny a s to re lia n ce required  absent e r id o a  

th at patient knew  o r should have k m * *  

that treatin g  p h ysician  w s i  not S o p d rf 

em ployee when treatm ent was m d e n d .

9. H o s p ita ls  ®=>7

H osp ita l licensed as general s a it t  a m  
hospital had d u ty  to provide e m o -jo * ! '

m m  services and 

provide physician c

III Hospitals <3=7 
General acute 
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e«r« waa nondelep 

could not shield 

(turning that it v 

results o f neglig* 

a n  when law itnp 
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Nondelegable
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12. H o sp ita ls «= 7  

Ru le that gem

dnty to provide p 

room care is nondt 

Standard o f care w 

comply and does 

where patient is ti 

doctor in emergent 

ence o f doctoi
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t  t o  f i n d i n g  o f  

al c o n t e x t ,  in -  

• t o  i n s t i t u t i o n ,  

c i a n ,  f o r  c a r e  

J t  p h y s i c i a n  a s

37(2) 
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room  se rv ic e s  and p a rt o f d u ty  w as to 

provide p h y sic ia n  care  in em e rg e n cy  room .

10. H o s p ita ls  « = 7

G en era l acute ca re  h o sp ita l's  d u ty  to 

provide p h ysic ia n s fo r  em erg en cy room  

ca re  w as nondelegable, and thuB hospita l 

could not sh ield  it s e lf  fro m  lia b ility  by 

c la im in g  that it  w as not re sp o n sib le  for 

re su lts  o f  n e g lig e n tly  p erfo rm ed  health 

ca re  when law  im posed d u ty  on h o sp ita l to 

provide that h ealth  ca re .

11. M a s te r  an d S e r v a n t  S ^ . I I S

N o n d eleg ab le d u ty  is  esta b lish e d  ex ­

ception to ru le  th a t em p lo yer is  not liable 

fo r  negligence o f  independent co n tra c to rs.

12. H o s p ita ls  « = 7

R u le  th at g e n e ra l acute ca re  h o sp ita l’s 

d u ty  to p ro vide p h ysic ia n s fo r  em erg en cy 

room  ca re  is  nondeleg able does not chang e 

sta n d ard  o f  ca re  with w hich p h y sic ia n  m u st 

co m p ly and does not extend to s itu a tio n s 

w h ere p atien t is  treated  b y  h is o r  h e r own 

d octo r in em erg en cy room  p rovided  fo r  con­

venience o f doctor.

13. H o s p ita ls  « = 7

A cu te  ca re  h o sp ita l w as v ic a r io u s ly  lia ­

ble a s  a m a tte r o f law  fo r  n egligence or 

m a lp ractice  co m m itted  b y p h y sic ia n  on a 

p atien t who ca m e to ho sp ita l se e k in g  em er­

g en cy room  s e rv ic e s ; p h ysic ian  w as p ro vid ­

ed b y hospita l a s  p a rt o f  its  nondelegable 

d u ty  to pro vide n on negligen t p h y sic ia n  care 

in em erg en cy room .

M ich ae l C oh n , D an  A . H e n sle y , L .  A m es 

L u c e , L a w  O ffic e s  o f L .  A m e s L u ce , A n ­

ch o rag e, fo r  p etitio n e rs.

Ja m e s J .  D e la n e y, H ow ard  A . L a z a r . De­

lan ey, W iles, H a y e s, R e itm a n  &  B ru b a k e r, 

A n chorage, fo r  responden ts F a irb a n k s  M e­

m o ria l H osp. and L u th e ra n  H o sp . & H om es 

So c.

P e te r  J .  M aaasen , B u r r , P e a se  &  K u rtz , 

A n ch o rag e, fo r  responden ts Jo h n  Po w er, 

M .D . and E m e rg e n cy  R o o m , In c .

D avid  C . C ro sb y , C o u n cil & C ro sb y , J u ­

neau, fo r H e a lth  A s s 'n  o f  A la s k a , am icu s 

cu riae .

v . P O W E R  A l a s k a  13 7 7
117* ( A l . i l .  1117)

B e fo re  R A B IN O W IT Z , GJ„  and 

B U R K E ,  M A T T H E W S  and C O M P T O N . 

J J .

O P IN IO N

B U R K E ,  Ju stic e .

T h is  ca se  p re se n ts an issu e  o f f ir s t  im ­

p re ss io n  in th is sta te , co n cern in g  health 

c a re  d e liv e ry  in hospita l em erg en cy room s 

T h e  q uestion  th at we m u st re so lv e  is 

w h eth er a hospital m ay be held v ic a rio u s ly  

lia b le  fo r  n egligent health ca re  rendered  by 

an em erg en cy room  p h ysic ia n  who is  not an 

em p loyee o f the h ospit: I, but is , in stead , an 

independent co n tra cto r. W e hold th at the 

ho sp ita l in th is ca se  had a non-delegable 

d u ty  to provide n on-negligent p h ysic ian  

ca re  in its  em erg en cy room  and, th e refo re , 

m a y be liab le.

I
On the evening o f M a y  22 , 1981. sixteen  

y e a r  old 3 r e tt  Ja ck so n  w as s e r io u s ly  in­

ju re d  when he fe ll fro m  a c l i f f  Ja ck so n  

w a s a ir lifte d  to F a irb a n k s  M e m o ria l H o sp i­

tal (F M H ). S h o rt ly  a ft e r  m id n ig h t, ho w as 

rece ived  in the h o sp ita l’s  em erg en cy room .

Ja ck so n  w as exam in ed by respondent 

John Po w er, M .D ., one o f tw o em erg en cy 

room  p h ysic ia n s on d u ty  a t the tim e. D r. 

P o w e r's  exam in ation  re vealed  m u ltip le  lac­

era tio n s and a b ra sio n s o f  the p a tien t's  face 

and sca lp , m u ltip le  co n tusion s and la c e ra ­

tions o f the lu m b a r a rea , se v e ra l broken 

ve rte b ra e  and g a s tr ic  d isten sio n , su g g e s t ­

ing p o ssib le  in tern a l in ju rie s . D r . Po w er 

ordered  se v e ra l te s ts , but did not o rd e r 

ce rta in  p ro cedu res th at could h ave been 

used  to a sce rta in  w h eth er th ere had been 

dam ag e to the p a tie n t's  k id n e ys. Ja ck so n  

had, in fa ct, su ffe re d  d am ag e to the renal 

a r te r ie s  and ve in s w hich su p p ly  blood to 

and rem ove blood fro m  the k id n e ys. Th is 

d am ag e, undetected fo r a p p ro x im a te ly  9 to 

10 h o u rs a fte r  J a c k s o n 's  a rr iv a l at F M H . 

u lt im a te ly  caused  Ja ck so n  to lo se both of 

h is k id n eys.

I I

Ja ck so n  and h is m o th er. L in d a  E stra d a , 

(h e re in a fte r re fe rre d  to co lle ctiv e ly  a s  J a c k -
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su m  f i l l ’d su it Ii i th e ir  co m p la int they 

alleged negligence in th i' d iag n o sis , ca re  

am i treatm en t Ja ck so n  r«*c**iv«*il at F M H  

Ja ckso n  in uvi'il fu r part ml nit n iin a rv  ju d g ­

m ent se e k in g  , l ' hold F M H  v ica rio u s ly  Iia* 

Ide as a m atter o f law  fu r the ca re  re n ­

dered hy D r Po w er In su pport o f ht« 

m otion, Ja ck so n  advanced *hree se p a ra te  

theories ( 1) en te rp rise  lia b ility , (2 ) appur 

i iit au th o rity ; and (ill non -delegable d uty.

A fte r  b rie fin g  and a rg u m en t, the s u p e r i­

or court held, as a m a tte r o f law , that F M H  

■ m ild  not he held liable under nil e n te rp rise  

Itubthtv theory, and that genuine is su e s  o f 

m a teria l fa c t precluded su m m a ry  ju d g m en t 

on the two rem ain in g  th e o rie s .1 W e su b se ­

q uen tly  g ranted  J a ck so n 's  petition fo r  re ­

view  o f the co u rt 's  ru lin g .

I l l

I I I  In it ia lly , it is  im p o rta n t to c la r ify  

the exact issu e that we have been a sked  to 

reso lve . Ja ck so n  lia s  conceded, fo r p u r­

poses o f  th is appeal, that I ) r .  P o w er w as 

not an em ployee o f F M H , out an indepen­

dent co n tra cto r em ployed by respondent 

E m e rg e n cy  Room , In c. lE K D , and 'h a t  E R I  

and F M H  a re  se p a ra te  leg al en titie s . T r a ­

ditional ru le s  o f respondeat superior are , 

th e refo re , inapposite. Ja ck so n  a lso  m akes 

no cla im  that F M H  w as it s e lf  n egligent in 

its  se lectio n , retention, o r su p erv isio n  o f 

D r. Pow er, C o n seq u en tly , we have no oc­

casion tu co n sid er the d octrin e  o f  co rp o rate

1. The lu p e rio r cou rt also rcjccicd th ree  m otions 
for sum m ary judgm en t by variou s responden ts 
seeking lo have L inda Estrada's c la im  against 
th em  d ism issed  on  the  g round that it w as tim e 
b a ried  by ihe siaiu tc o f lim ita tions. None of 
the responden ts cross-pctiuoned fo r review  o f 
Ihal issue.

2. The doc trin e  o f co rpo ra te  negligence holds 
th a t a hosp ital ow es an  independen t du ty  to its 
patien ts to use reasonab le  ca re  to in su re  th a t 
physicians g ran ted  hospital p riv ileges a re  com ­
petent. and  to superv ise th e  m edical trea tm en t 
provided by m em bers of its m edica l staff. See  
f ttew tt Medical Center v. M istveh, 113 Ariz. 34, 
545 P,2d 953. 960 (1976); Darling v. Charleston 
C om m unity Mem. Hosp., 33 III.2d 326, 211 
N.E.2J 253 (1965); Pedrovt e. B n a n t, 101 
Wash 2d 226. 677 P.2d 166. 170 (1934); Johnson  
»-. Misericordia C om m unity Hosp., 99 Wis.2d 
703, 301 N.W.2d 156 (1931). See generally, Jan- 
u lis i i  Hornstcin, D am ned 1/ You Do, D am ned  //

negligence 1 Ju ck so ii a s k s  us to resolve 

utily w hether u hospital should he vicari 

outdy liable, us a m u tter u f public policy, 

fu r tin* negligence o r m a lp ra c t ic e 1 o f an 

independent co n tra cto r/p h y sic ia n , com m it­

ted w hile tre a tin g  a patien t In the hospita l's 

em erg en cy room , under th e o ries o f ( 1) en­

te rp rise  lia b ility ; (2 ) ap p arent a u th o rity ; or

(II) n o n d e leg a b le  d u ty .

IV

A s  p re v io u sly  noted, th is ca se  presents 

this co u rt with an issu e  o f  f ir s t  im p res­

s io n .'

|21 T h e  g e n e ra lly  accepted ru le  is  that, 

w here an em p lo ym en t re la tio n sh ip  ex ists 

between the p h ysician  and the hospita l, the 

ho sp ita l w ill be lia b le , und er the traditional 

ru le  o f respondent superior, fo r  any negli­

gence o r m a lp ra ctice  which re s u lts  in in ju ­

ry  to a hoapital patien t. E.g., B ing p. 

Thu nig, 2 N .Y .2 d  056, 163 N .Y .S .2 d  3, 11, 

143 N .E .2d 3, 9 (N .Y .1 9 5 7 ); Weldon v. 
Sem inole M unicipal Hospital, 709 P.2d 

1058, 1059 (O kla . 1985). C o n v e rse ly , no lia ­

b ility  atta ch es to the hospita l when the 

p h ysician  is  an independent contractor. 

E.g. Greene v. Rogers, 147 III.A p p .3 d  1009, 

101 III.D e c . 543, 547, 498 N .E .2 d  867, 871 

(1986); H ill V. St. Clare's Hosp., 67 N .Y .2 d  

72. 499 N ',Y .S .2 d  904, 908, 490 N .E .2 d  823, 

827 (1986), See generally Com m ent, The 
H ospital-Physician Relationship: Hospi­
tal R esponsibility fo r  M alpractice o f  Phy-

You Don't: Hospitals' Liability fo r  Physicians' 
Malpractice, 64 Neb.L.Rev. 689, 702-08 (1985); 
Note, Hospital Corporate Liability: An E ffectist 
Solution to Controlling Private Physician Incom­
petence. 32 Rutgers L.J. 342. 360-72 (1979).

3. Jackson h as yet to prove tha t any  negligence 
o r m alp rac iice  d id  in f a d  occur. In o rd e r to 
resolve the issue p resen ted  here, however, we 
m ust assum e negligence. We, o f course, ex­
p ress no  o p in ion  as to  th e  ac tual m erits of 
Jackson 's claim .

4. Ir. Baker v. Werner, 654 P.2d 263, 267 n. 6  
(Alaska 1982), Baker appea d the tria l court's 
rejection  o f h is th eo ry  o f vi< iriou s liability in a 
w rongfu l dea th  ac tion  against a  physician, hos­
p ita l and  a ttend ing  nurse. Because we upheld 
th e  Jury's find ing  tha t the d efendan ts were not 
negligent, w e d id  not reach  the m erits of the 
issue, "any  theo ry  of v icarious liab ility [being] 
irre levan t." Id.
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