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I. Process, Methodology and Goals

Hie Legislature provided tor the creation ot u study commission on the civil justice
system in 1988.1 The six-member study commission, appointed in 1988. was composed
ot:

Robert L. Bowen. Hennepin County District Judge, retired.

John W Carev, attcmcv at law. Sicben. Gross. Von Holtum. McCoy & Carey.
James F. Hogg, President and Dean. William Mitchell College at Law.
Dennis J. Johnson. President. MADD.

Joan S Morrow, attorney at law. Rider. Bennett. Egan €C Arundel

Dennis M. Sobonk. -ttomey at law. Brink. Sobohk. 'everson. Vroom «t Malm

Joan Morrow chaired the Commission. The Reporter tor the Commission was Professor
Michael K. Stecnson, Margaret H. and James F. Kelley Protessor of Ton Law. William
Mitchcli College of Law.

The Commission held ten public hearings, beginning in January, 1989, and ending in
October. 1989. The initial heanngs were held at the William Mitchell College of Law.
Beginning in May, the heanngs were held at the State Capitol. Notice of the hearings was
given to all interested panics, including attorneys, business persons, injured and disabled
persons, judges and insurers. No one who asked to testify at Commission heanngs was
refused that opportunity. The Commission heard testimony from over 50 witnesses dunng
the heanngs and received voluminous wntten submissions.

Following each heanng the Commission met in afternoon sessions, open to the public,
to discuss the issues set fcr heanng. The Commission elicited suggestions from interested
persons of topics to be covered. The hearing topics included punitive damages; joint and
several liability; comparative fault; statutes of limitations and repose: alternative dispute
resolution and incentives to alternative dispute resolution: ah'™* native compensation systems
and testimony from injured persons on damages; the collateral source statute and
attorneys' fees; damages, additur and remittitur, caps on damages, and periodic payments:
and the nclrnei law, seat belts, homeowners' insurance, and liquor liability. At the tenth
heanng the Commission heard testimony on draft legislation addressing many of the areas
of concern. In addition, the Commission held two dav-long public meetings to consider its
recommendations and findings.



The Commission had the benefit of testimony from the following persons:
January 25. 1989 - Punitive Damages

Janet Dolan. Esqg. - General Counsel. Tennant Company

John Stanoch. Esq. and Paul Godlewaki, Esq. * MTLA

Michael Ehrlichman - Director. United Handicapped Federation State Council
on Disabilities

Phillip Cole, Esq. « Past President. MDLA

Theodore Olson. Esqg. - Washington, D.C. - Civil Justice Coalition

Timoihy R. Thornton. Esg. - General Counsel, Northwest Airlines

February 14. 1989 - Joint and Several Liability

Steve Young, Esq. - Winthrop & Weinstine, former Dean. Hamlinc Law School
John Stanoch, Esq. - MTLA

John Hottmger. Esq. * MDLA

William Huestis - President. Road Rescue, Inc.

David Lillehaug, Esq. * Minnesota Justice Foundation

Richard Benson. C.P.A. - .Arthur Andersen & Co.

March 16. 1989 - Comparative Fault

David Prince, Esq. - Professor, William Mitchell College of Law

Victor Schwanr, Esg., Washington. D.C. - Adjunct Professor, Georgetown
University

John Stanoch, Esq. - MTLA

George Soule, Esg. - MDLA

G. Alan Cunningham. Esq. * Faegre & Benson

Aonl 12. 1989 « Statutes of Limitation and Repose

Richard Bland, Esq. - Midwest Medical Insurance Co.

Mary Belgrade, Esqg. - Chicago, Illinois, Alliance of American Insurers
Steve Sunde, Esq.

Robert A. Awsumb, Esq. - MDLA

Victoria Lembergcr, Esq. » Minnesota Hospital Association

Reed MacKemnc, Esq.

Mav 10. 1989 - Alternative Dispute Resolution and Incentives to Alternative Disnuu
Resolution

Nancy Welsh. Esqg. - Director, Mediation Center



.necaore Smeiak. Esq. « MDLA
Hon. Charles Flinn * Chairman. Suoreme Court - MSBA Joint Task Force on

ADR
Dennis Johnson. Esq. * MTLA
James Dcve - Regional Director. American Arbitration Association

jne 2'.. 989 - Alternative Compensation Systems and Damages

James Erickson e« Personal injury plaintiff

Fred Pritzker. Esq. - MTLA

George Priest - Protessor of Law. Yale University
Val Jencn - Personal injury plaintiff

John Stanoch. Esg. * MTLA

Steve Young. Esq. - Wimnrop Weinstine

v :1 !°R9 e "ollaterai Source Statutes and Attorneys' Fees

Richard Blana. Esa. - MMIC

Martin Connor. Esg. > Washington. D.C.  President. .American Tan Reform
Association

William Jepsen. Esq. « MTLA

John Stanoch. Esq. - MTLA

Mark Hallberg, Esq.
P. Kenneth Kohnstamm. Esq. - Assistant Attorney General. State of Minnesota

Mike Lindberg, Esq. - Association of Minnesota Counties
Richard Thomas, Esq. - MDLA

Lntemoer 13. 1989 - Helmet Law. Seat Belts. Liquor Liability. Homeowners Insurance
Exclusions

Rolf Sonnesvn. Esq. * MDLA

Robcn Hauer. Esg. - MTLA

Brian Mahoney, M.D. - Minnesota Medical Association
Robert Johnson - Insurance Federation of Minnesota

Peter Strauss - Chicago, lllinois. .Alliance of American Insurers
James Wicka. Esq. - MADD

William Sieben, Esq. - MTLA

' -toper IT 1989 - Pratt Legislation
James Loizeaux, C.P.A. » Minnesota Society of CPAs.

William Jepsen. Esq. * MTLA
John Herman. Esq. - Minnesota Society of American Architects



Pedcr Larson. Esq. *Minnesota Chapter of Associa'-d Builders and Contractors
Thomas Schmidt. Esq. * Civil Justice Coalition

Richard Thomas. Esq. * MDLA A
Kathleen Gaylord. Esq. - Northwest Airlines

The Commission's analysis has incused on the tort system in general, including
common and statutory law. The overriding concern of the Commission in analyzing the
civil justice system has been in perpetuating a fair and balanced approach to the
sometimes incompatible goals of the tort system, accountability and compensation. The
Commission has taken the position that ton law must consider the following goals:

Accountability.

Compensation.

Predictability.

Consistency of results.

Risk prevention.

Speed of resolution.

“. Accessibility to the system.

. Fairness of the system.

9. Reasonableness of the costs of the system.

IR R U N

. Summary of Recommendations

The Commission makes a number of recommendations for legislative change in *
the law governing ton claims. These recommendations are unanimously endorsed by al
Commission members. The Commission considered other proposals, many of which
were supported by some Commission members; however, because none won unanimous
support, a requirement for Commission endorsement, the Commission offers no
:~commendations on those proposals.

The Commission’s recommendations are as follows:
A. Comparative Fault

1. The Comparative Fault Act should be amended to provide for the
application of comparative fault principles in cases involvm" claims for
economic loss.

2. The definition of "fault" in the statute should be amended in four
respects:

a. Primary assumption of risk should be t tplicitly excluded as



conuuct sudicci U) comparison cnuer :ne act.
b. The uoctrine Ol last clear cr.ance snould he abolished.

c. The statute should he amended to provide that evidence ot
unreasonaole railure to avoid aggravating an injury or to mitigate
damages snouiu not he considered in determining the cause OL an
accident, but cmv in determining the damages a claimant is
entitled to recover.

d. The detense ot complicity :r. actions brought under the Civil
Damage Act. section 340A.801. should no longer be a complete
detense out sr.ouid be subject :0 apportionment under section
604.01. the Comparative Fault Act.

B. Statutes ot Reoose.

Section 541.051. me statute ot repose governing claims arising out Ol
iiriDrovements to real proDcrtv. should be amended to exclude trom the statute certain
products liability actions.

C. Punitive Damages.

1 Subdivision 1 of section 549.20 should be amended to provide for a
'deliberate disregard” standard in piace of the current "willful indifference"
standard, and the celiberate disregard standard should be more specifically
defined.

2. Section 549.20. suDdivision 2. should be amended to strengthen the
standards required to impose iiability for punitive damages on a principal or
employer for the acts of an agent or employee.

3. A new subdivision 4 should be added to section 549.20 that will require

bifurcation of the punitive damages issue upon the request of the defendant.

4. A new subdivision 5 should be added to section 549.20 that will provide
specific direction to the courts to review any punitive damages award in light
of the factors in section 549.20, subdivision 3.

D. Civil Damage Act

1. Section 340A.801 should be amended to permit social host liability ’»>here



the sociai hosi makes alcoholic beverages available to a minor.

N

2. The complete detense of complicity should be a partial defense subject to
comparison under the Comparative Fault Act.

E. Caps on Damages; Enumeration of Damages.

Sections 549.23, the statutory cap on certain kinds of damages, and section 549.24,
requiring enumeration by the finder of fact of certain types of damages, should be

repealed.
F. Collateral Sources.

Section 65B.51 and section 548.36 should be amended to require a reduction of
any jury verdict first by any collateral sources that must be deducted under the statutes
and second, by the claimant’s percentage of fault, if any.

G. Seat Belts and Motorcycle Helmets.

1. The penalties for failure to wear seat belts should be increased.

2. Motorcycle helmets should once again be mandatory for all motorcycle
operators and passengers. _

3. Seat belt evidence should continue to be inadmissible in civil litigation.

4. The current helmet law provision precluding recovery for damages a
motorcycle operator or passenger could have avoided by wearing a helmet
should be preserved.

H. Household Exclusion in Homeowners’ Policies.

The household exclusion should be eliminated through an amendment to section
65A.295.

I. Penalties for Failure to Carry Automobile Insurance.
The penalties for failure to cany automobile insurance as required by the No-
Fault Automobile Insurance Act and to cany proof of insurance coverage should be

increased through amendments to sections 65B.67, 169.791 and 169.793.

J. Medical Assistance Liens.



Section 256B.042 ahou'd he amenued to bring the State s right to reimbursement
tor medical assistance naymenis into line with reimbursement rights under the No-Faun
Act, and the nature or the State s reimoursement right should be clarified so that
resolution ot tort claims is facilitated.

K. Alternative Dispute Resolution.

The Commission approves in substantial part the Final Report of the Minnesota
Supreme Court and Minnesota State Bar .Association Task Force on Alternative
Dispute Resolution.

1 The Commission approves Part 1 with the exception of subpart D.. 1
The Task Force recommendation states that the judge has the power to
disagree with the alternative dispute resolution process adopted by the
parties ana may order the parties to utilize one of the non-binding ADR
processes. The Commission takes the position that if the parties agree to
the alternative resolution nrocess to ce used, the iudgc should not have the
power to interfere with that choice.

Secona. as to the timing of the conference, subpart D.l states that if
the parties are unable to agree on the ADR process or the timing of the
process, the court shall schedule a conference with the parties within the
next 30 days." The Commission takes the position that the court, within 30
days, should schedule a conference to take place at some later date.

2. The Commission takes no position on Pan Il of the repon, which deals
with the training and qualification of neutral persons for coun annexed and
court referred ADR programs.

L. State and Municipal Ton Liability.

The legislature should study the desirability and financial feasibility of raising the
caps on damages for the state and its political subdivisions.

M. Mandatory Automobile Liability Insurance.

The legislature should study the mandatory automobile liability insurance limits in
Minnesota, with a view toward increasing those limit.'-.

N. Attorneys Fees

Legislative intervention in the form of regulation of contingent fees is
unwarranted.



lll. Introduction and Anaiysis

The tort system in Minnesota is not and cannot be a uniform system of liability
and compensation. Rather, it is a patchwork, dealing with such diverse issues as
products liability, medical malpractice, and the liability of cram shops and other
providers of alcoholic beverages. While mere are common rroolems that transcend
these pockets of tort law. each area presents its own problems and each may require
different solutions. Moreover, the tort system in Minnesota and other states does not
stand alone. The tort system is driven in substantial part by the institution of insurance.
The presence of insurance makes possible broad-based compensation for persons who
are injured in automobile accidents, by defective products, through medical malpractice,
or because of other types ot negligent misconduct. The charge of the Commission did
not include an examination or issues of insurance availability and affordability, although
those issues on occasion were part of the presentations maae by witnesses testifying
before the Commission. A prior Minnesota report has raised questions concerning the
impact of tort reform on ihe arforaabiiity and availability c: insurance, concluding that
modifications of tort law go not guarantee either a reduction of insurance costs or an
increase in the availability of insurance.*-

Nor can the tort system be viewed soleiv as a structure of the common law. In
many cases the right to recover in a tort action is controlled ;n whole or in part by
statute. Any view of the tort system thus must take into consideration not only the
decisions of the courts, but also those of the legislature, both of which must be viewed
against the backdrop ot the institution of insurance.3

Civil justice reform efforts frequently focus on the role of the common law in
creating inequities in the civil justice system, but the critical role played by the
legislature must also be considered. Both the legislature £na courts have a role in
establishing rights and liabilities in the system and both must be examined in
determining whether the system operates fairly.

The legislature’s role may have a significant impact on tort law. The Minnesota
legislature has created compensation schemes that both suppiant and supplement ton
recoveries. Tie two most prominent are workers’ compensation and no-fault
automobile insurance. In cases where workers’ compensation benefits are received by
an injured employee, workers’ compensation is the employee's exclusive remedy. In
motor vehicle accident cases, an injured person has the right to receive no-fault
automobile insurance benefits in exchange for some restrictions on the right to recover
in tort.4 The legislature has taken other action that limits ten recoveries in certain
types of cases, and has enacted legislation that governs various aspects of tort litigation,
such as the way fault is compared and distributed among pames to tort litigation.5



The approach taken by the Minnesota Supreme Court to personal injury la* hq£
varied over the years. On occasion the court has taken liberal positions in expanding”
tort law,6 but more recently the court has taken a relatively conservative position in
personal injury cases. More recent decisions have shown due regard for the place of
fault in ton law and for the need to limit liability in order to avoid turning the tort
system into one that operates essentially as a compensation system without regard to
fault.7

Those testifying before the Commission recognized the need of a tort system, in
pan to ensure accountability and in part to ensure compensation. The American
approach to the problem of safety relies heavily on the tort system to ensure
accountability. While in other countries there is a greater degree of government
involvement in resolving safety issues, in the United States the ton system is a necessar
supplement to government regulation.

The need for accountability is not the sole goal of the ton system, however.8 Tor
law is also intended to provide compensation in cases where someone has been injured
through the fault of another. The problem for legislatures, courts, and the Commission
is in striking an appropriate balance between those two goals.

The ton system as it exists today in Minnesota has a strong fault basis. AJthough
the principle of strict liability has been accepted in Minnesota in products liability ca” |
and cases involving abnormally dangerous activities, strict liability has had limited ™
applicati n. The coun has indicated an intent to limit strict liability for abnormally
dangerou- wities and has in effect supplanted strict liability theory in products
liability cases with negligence theory.9

The civil justice system as it operates in Minnesota may be analyzed in a number
of ways. The analysis could focus on the insurance system, on the structure of the
common law to determine whether the system has been unduly extended by liberalizing
decisions permitting new theories of recovery, on the damages that are recoverable
under the system, or the means used to resolve the cases, on the methods of dividing
damages among multiple tortfeasors, on the basis of apportioning faub '»mong parties t(
the litigation, on the liability of particular parties, such as the state and its
municipalities, or on alternative compensation schemes.

To reiterate and re-emphasize, the Commission’s analysis has focused on the ton
system in general, including common and statutory law. The overriding concern of the
Commission in analyzing the civil justice system has been in perpetuating a fair and
balanced approach to the sometimes incompatible goals of the ton system,
accountability and compensation. The Commission has taken the position that tort law
must consider the following goals:



Accountabilitv.
Compensation.
Predictability.
Consistency 0L results.
Risk prevention.
Speeu ot resolution
Accessibility to the system.
H. Fairness ot the system.
9. Reasonableness Ol the costs or the svstem.

IV. Recommendations

A. Comparative Fault and Joint and Several Liability
Introduction

Comparative fault and the rule C: joint and several liability have generated a
significant amount of legislative activity in the past few years. TTr trend in the United
States has been toward the adoption of comparative fault and negligence statutes and
procedures. Most of the statutes enacted have been modified comparative fault or
negligence statutes, in which a plaintiff will be barred from recovery if the plaintiffs
fault is greater than, or in some states equal to, the defendant’s fault. Several states
have adopted pure comparative negligence or fault statutes or procedures under which
a plaintiff is not barred from recovery even if the plaintiff is more at fault than the
defendant or defendants. The plaintiffs recovery, however, is reduced by the plaintiffs
percentage of fault.

The comparative fault and negligence statutes differ significantly from jurisdiction
to jurisdiction. Minnesota has one of the more detailed comparative fault statutes in
the United States. It contains detailed provisions governing the losses subject to
comparison, the types of fault that are subject to comparison, the impact of settlement
on comparative fault determinations, and how the rule of joint and several liability
applies.

2. The Minnesota Experience
Prior to the adoption of comparative negligence, contributory negligence was a
complete defense to negligence claims in Minnesota. In cases where the plaintiff was

not contributorily negligent the plaintiff was entitled to recover damages against the
defendant. If the plaintiff sued two or more defendants and one of those defendants

10



could not pay. the remaining uerenuant or defendants would be responsible tor the
uncollectible snare Of the insolvent dctendant and would be obligated to pay the /au
plaintiff 100 percent ot the piamtitfs damages under the rule of joint and several w '
liability.

Minnesota urst aaonteu comparative negligence m 1969. modeling ns statute aitc
Wisconsin's. The :969 comparative negligence statute was a modified statute, barring
claimant trom recovery it the claimant s fault was equal to or greater than the fault of
the person against whom recovery was sought. The 1969 statute took no position on
the rule of joint and several liability, but the Minnesota Supreme Court has taken the
position that the ruie ot toint and several liability was not affected by the adoption of
the statute.10 In Madav v. Yellow Taxi Co.,11 a case that arose before the 1978
amendments ot the comparative negligence statute, the Minnesota Supreme Court tool
ihe position that "It has aiwavs been the law of this state that parties whose negligence
concurs to causae injury are jointly and severally liable although not acting in
concert."12

In 1978 the statute was amended in several ways. It adopted a broad definition .
"fault."” paving the way ror a comparison not only of claims based on negligence but al:
claims based on breach of warranty and strict liability. Tlie definition also provided fo
the comparison of various types of plaintiff misconduct falling under a general heading
of contributory negligence.

The 1978 amendments also modified the rule of joint and several liability for
first time. Taking a middle position between full retention and complete abolition of
joint and several liability, the legislature adopted a loss reallocation provision that
required a defendant’s uncollectible share of a judgment to be absorbed by the
remaining parties to the litigation, including the plaintiff. Joint and several liability wa:
retained for panics in the chain of manufacture and distribution. The amendments al:
changed the cutoff point for recovery, bamng recovery by a claimant only where the
claimant’ fault is greater than the fault of the person against whom recovery is sough:
Under the 1969 version a claimant was barred from recovery if the claimant’s fault wa.
equal to or greater than the fault of the person against whom recovery was sought.

In 1986, the legislature amended the act again to modify the rule of joint and
several liability by providing that the State and its municipalities, if less than 35 perccr.
at fault, cannot be held liable for more than twice their percentage of fault.

In 1988 the legislature again amended the rule of joint and several liability by
providing that a defendant whose percentage of fault is 15 percent or less cannot be
held liable for more than 4 times that percentage of fault The rule does not apply in
cases involving environmental torts.



TV.ere is thus a division in ihe ruics applicable to joint and several liaDiuty. Tu
summarize, the State and its municipalities are jointly and severally liable with other
Jcicr.cants if their percentage or fault is 35 percent or more. If their percentage of
tauit less than 35 percent, the State and us municipalities may be held liable tor no
more man twice their percentage of fault. Defendants other than the state and its
municicaliues are jointly and severally liable with the other defendants if their
percentage Ol fault exceeds 15 percent. If their percentage of fault is 15 percent or
less. :r.ev may be held liable tor no more than 4 times that percentage ot fault.
Dctenoants who have commuted environmental tons or defendants in products liability
cases wno are in the chain ot manufacture and distribution remain jointly and severally
liable with no limitation. Hie current Minnesota position "> thus a patchworx.
depending on the type of claim and the status of the defendant involved in tnc
litigancn.

3. Commission Recommendations Regarcing Comparative Fault

“he suDiects ot comparative fault and joint and several liability have received a
ignutcant amount of attention nationwide. The Commission has made tour
recommendations tor modification ot the Comparative Fault Act but no
recommendation as to joint and several liability, solely because of lack or unanimity.

There are four adjustments that should be made to the Comparative Fault Act,
one to expand the types of claims that arc subject to comparison and three that relate
to the definition of "fault" in the statute.

First, the statute should be amended to provide for the application of comparative
fauit principles in cases involving claims for economic loss. The Act as it cumentlv
reads applies only to claims involving personal injury, wrongful death, and property
damage, but not to cases involving economic loss. On its face, therefore, the act does
not appiy to cases involving economic losses, even though those losses rcsuit from the
negligence of another party. This means that claims for professional liability, such as
legal or account malpractice, or cases involving breach of warranty that result solely in
economic loss, could be excluded from the statute, even though contributory negligence
is a vaiid defense to those claims.

On occasion, the Minnesota courts iave applied comparative fault principles to
economic loss claims. For example, the Mumesota Supreme Court has applied
comparative fault principles in a case involving a claim for economic loss arising out of
a negligent misrepresentation.13 the Minnesota Court of Appeals has applied the
Comparative Fault Act to a case involving accountant malpractice.14 A statutory
amendment will give the courts clear authority to apply comparative fault principles to
cases involving claims for economic loss: however, any legislative amendment applying
comparative fault principles to claims for economic loss has to be accomplished with



the clear idea that the defenses to claims for economic loss will not be expanded by
such an amendment. If contributory negligence is not a defense to a certain kind of~fc
claim for economic loss, such as in a breach of warranty claim where the claimant’s
negligence had nothing to do with the creation of the defect in the product, then
contributory negligence would not be made a defense by the amendment.15

Second, the definition of "fault” in the statute should be amended in four respects.
The definition should first be amended to exclude primary assumption of risk as
conduct that is subject to comparison. If primary assumption applies in a case, the
defendant simply owes no duty to the plaintiff and there is nothing to compare. As an
example, the Minnesota Supreme Court applied the primary assumption of risk concept
in a case involving the deaths of firefighters who were attempting to put out a fire that
broke out around an 11,000 gallon liquid propane tank. The Court held that the
firefighters assumed the risk in the primary sense and that the trustees in the wrongful
death case arising from their deaths were therefore precluded from recovery.16 Tlie
Couit noted that where primary assumption applies, the defendant owes no duty to the
plaintiff.17

A second change in the definition should be to eliminate the doctnne of last clear
chance, a common law doctnne developed to ameliorate the harsh effect of me
common law rule which made contributory negligence a complete bar to recovery. To
illustrate the application of the last clear chance, or discovered penl doctnne, if a
defendant discovered that the plaintiff was in a position of peril, even as a 'm-suit of tj~
plaintiffs own pnor negligence, that the defendant saw that the person harmcJ was
that position, and had enough time and the opportunity to avoid that harm, but
negligently failed to do so, the plaintiffs contnbutory negligence would not be a legal
cause of the plaintiffs injury.18 With the advent of comparative fault, the doctnne of
last clear chance is no longer necessary and should be abolished.19 Most of the
jurisdictions that have considered the last clear chance issue have held that comparative
negligence voids last clear chance.20

The third change is to eliminate the defense of complicity in claims arising under
the Civil Damage Act should be subject to comparison and apportionment under the
statute. This is discussed at length in Pan IV., D of this Report.

Finally, the statute shouid be amended to provide that evidence of unreasonable
failure to avoid aggravating an injury or to mitigate damages should not be considered
in determining the cause of an accident, but only in determining the damages to which
a plaintiff is enutled to recover.

In summary, the Commission mokes the following recommendations:

1. The Comparative Fault Act should be amended to provide for the

13



application of comparative tault Dnncipies m cases involving claims tor
economic loss.

2. The definition of "fault" in the statute should be amended in four
respects:

a. Primary assumption of risk should be cleariv excluded as
conduct suoiect to comparison under the act.

b. Tlie doctnne of last clear chance should be abolished.

c. The statute should be amended to provide that evidence of
unreasonable failure to avoid aggravating an injury or to mitigate
damages should not be considered in determining the cause of an
accident, but only in determining the damages a plaintiff is
entitled to recover.

d. The defense of comoucity in actions brought under the Civil
Damage Act. section 340A.801, should no longer be a complete
defense but should be subject to comparison and apportionment
under section 604.01. the Comparative Fault Act.

4. Tlie Problem of Joint and Several Liability

The rule of joint and several liability involves complex considerations, as
demonstrated by the frequent legisiauvc activity in the area and by the variety of
legislation the states have adopted. Over thirty states have modified the rule of joint
and several liability. The approaches the states have taken varies, but the primary
approaches are as follows:

1 Complete abolition oi ihe rule of joint and several liability.

2. Modificauon of the rule of joint and several liability by providing for the
reallocation of loss among the remaining parties to the litigauon. including the plaintiff
where the plaintiff is at fault.

3. Elimination of joint and several liability for noneconomic loss tut retention of
the rule for economic loss.

4. Elimination of joint and several liability only for losses under a specified
amount.

5. Elimination of joint and several liability for defendants who arc under a certain



percentage ot fault.

6. Limitation ol joint and several liability to a multiple of a defendant's
percentage of fauit if the percentage is below a certain cutoff.

7. Elimination or joint and several liability only where the plaintiff is at fault or i
more at tauit than tne defendant.

8. Elimination of joint and several liability except for certain types of actions.
Depending on the jurisdiction, exceptions have been created for intentional torts,
environmental torts, products liability and strict liability actions, professional malpractict
claims. asDestos-related torts, aviation ions, actions arising from the manufacture of
medical devices or pnarmaceutical products, and claims arising from automobile
accidents.

There is no clear rationale for cither the limitations on joint and several liability
or the exemptions trom those limitations. The variance in recent legislative resDonses
to the. ruie ot joint and several liability is the product of political compromise. The
reality of the debate over the rule of joint and several liability is that there is no
objective path that provides a ready basis for reform of the rule. The Commission
sought through many hours of discussion to arrive at a consensus on a more uniform
rule for joint and several liability. Its inability to do so, despite a strong desire on thg”
pan of all Commission members to find a point of agreement, is suggestive of the (P
polarity this issue produces.

5. Proposed Comparative Fault Legislation
With the suggested changes, the Comparative Fault Act would read as follows:

COMPARATIVE FAULT; EFFECT

Subdivision 1. Scope of application. Contributory fault sbhalU does not
bar recovery in an action by any person or the person’s legal representative
to recover damages for fault resulting in deaths O-in injury to person or
property, or in economic loss, if the contributory fault was not greater than
the fault of the person against whom recovery is sought, but any damages
allowed shaU must be diminished in proportion to the amount of fault
attributable to the person recovering. TTie court may, and when requested
by any party shall, direct the jury to find separate special verdicts
determining the amount of damages and the percentage of fault attributable
to each party; and the court shall then reduce the amount of damages in
proportion to the amount of fault attributable to the person recovering.

Subd. la. Fault. "Fault" includes acts or omissions that are in any



measure negligent or recxJess toward the person or propertv ot the actor or
others, or that suoiect a person to strict tort liability. The term also includes
breach ot warranty, unreasonable assumotion or risk not constituting an
express consent or primary assumption ot risk, misuse ot a product and
unreasonable failure to avoid an imury or to mitigate damages*, and the
defense of compnntv in actions under Minn. .Star I} 340A.801. Legal
requirements ot causal relation apply both to tault as the basis for liability
and to contributory tault. The doctrine of Inst dear chance is abolished.

Evidence Il unreasonable failure to avoid aggravating an injury or to
mitigate damages mavhc considered only in determining the_damagcs to
which the claimant is_gn.tjtl.ed, ft mav not he considered in determining the
cause of an accident.

Subd. 2. Personal injury or death: settlement or payment. Settlement
with or any payment made to an injured person or to others on behalf of
such injured person with the permission ot the injured cerson or to anyone
entitled to recover damages on account of injury or death of such person
shall not constitute an admission of liability by the person making the
payment or on whose behalf payment was made.

Subd. 3. Property damage or economic loss: settlement or payment.
Settlement with or any payment made to a person or on the person’s behalf
to others for damage to or destruction of property or for economic loss shall
not constitute an admission of liability by the person making the payment or
on whose behalf the Dayment was made.

Subd. 4. Settlement or payment: admissibility of evidence. Except in
an action in which settlement and release has been pleaded as a defense,
any settlement or payment referred to in subdivisions 2 and 3 shall be
inadmissible in evidence on the trial of any legal action.

Subd. 5. Credit for settlements and payments: refund. All settlements
and payments made under subdivision 2 and 3 shall be credited against cny
final settlement or judgment: provided however, that in the event that
judgment is entered against the person seeking recovery or if a verdict is
rendered for any amount less than the total of any such advance payments in
favor of the recipient thereof, such person shall not be required to refund
any portion of such advance payments voluntarily made. Upon motion to
the court in the absence of a jury and upon proper proof thereof, prior to
entry of judgment on a verdict, the court shall first apply the provisions of
subdivision 1 and then reduce the amount of the damages so determined by
the amount of the payments previously made to or on behalf of the person
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entitled to such damages,

604.02 APPORTIONMENT OF DAMAGES

Subdivision 1. When two or more persons are jointly liable,
contributions to awards snail be in proportion to the percentage of fault
attributable to each, except that each is jointly and severally liable for the
whole award. Except in cases where liability arises under chapters 18B -
pesticide control, 115 e« water pollution control, 115A * waste management,
115B * environmental response and liability, 115C e leaking underground
storage tanks, and 299E e pipeline safety, public nuisance law for damage to
the environment or the public health, any other environmental or public
health law, or any environmental or public health ordinance or program of a
municipality as definca in section 466.01, a person whose fault is 15 percent
or less is liable for a percentage of the whole award no greater than four
times the percentage of fault, including any amount reallocated to that
person under subdivision 1

If the state or a municipality as denned in section 466.01 is jointly
liable, and its fault is less than 35 percent, it is jointly and severally liable for
a percentage of the wnole award no greater than twice the amount of fault,
including any amount reallocated to the state or municipality under
subdivision 2.

Subd. 2. Upon mouon made not later than one year after judgment is
entered, the court shall determine whether all or pan of a party’s equitable
share of the obligation is uncollectible from that party and shall reallocate
any uncollecnble amount among the other panies, including a claimant at
fault, according to their respective percentages of fault. A party whose
liability is reallocated is nonctneless subject to contnbuuon and to any
continuing liability to the claimant on the judgment.

Subd. 3. In the case of a claim ansing from the manufacture, sale, use
or consumption of a product, an amount uncollectible from any person in
the chain of manufacture and distribution shall be reallocated among all
other persons in the chain of manufacture and distnbuuon but not among
the claimant or others who are not in the chain of manufacture or
distribution of the product. Provided however, that a person whose fault is
less than that of a claimant is liable to the claimant only for that portion of
the judgment which represents the percentage of fault attributable to the
person whose fault is less.

B. Statutes of Limitation and Repose
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1 The Minnesota Experience

Minnesota has various statutes prescribing the time in which actions must be
rrought. Section 541.05. subd. 1 (5) establishes a six year statute ot limitations tor
-ecligcnce actions. Section 541.05. subd. 2 imposes a tour year statute of limitations on
met liability actions ‘'arising trom the manufacture, sale, use or consumption ot' a
product.”

Section 541.07 imposes a two year statute ot limitations tor various intentional
\zns, including libel, slander, assault, battery, and false imprisonment. I: also imposes a
7a0 year statute of ’imitations in "all actions against physicians, surgeons, dentists, other
r.calth care professionals ... and veterinarians . .. hospitals, sanatonums. for
r.alpractice. error, mistake or failure to cure, whether based on contract or ton."

Section 573.02. subdivision 1 requires that wrongful deatn actions ce brought
*iimn three years of the date oi the death of the decedent, but in no event more than
.x vears from the act or omission that resulted in death.

Overlaying the statutes ot limitations is the tolling provision. Tlie tolling provision
suspends the running ot a statute of limitations during the claimant’s period of
-liability. For example, the tolling statute suspends the running of the statute of
.mutations in cases where the claimant is under the age of 18 years, is insane, or
imprisoned urder a criminal charge.2l

Statutes of limitation limit the time, after a claim accrues or an injury occurs, in
*Anch an action may be brought. Tlie time at which a statute of limitations begins to
-jn depends on the type of statute and how it is interpreted by the courts, absent a
ccfinitive provision in the statute itself.

A statute of repose, on the other hand, imposes an outside limitation on the time
:n which an action may be brought, conditioned on a certain event or occurrence that is
independent of the time the claim accrues or the injury occurs.22

In general, ton statutes of limitations will run from the time damage or injury
occurs or the discovery of the damage or injury. In medical malpractice cases in
Minnesota the general rule is that the two-year statute of limitations begins to run from
r.e date of termination of treatment,23 which means that the statute could run before
the injury is discovered or not stan to run for years following the injury. At no point,
however, has the legislature defined the time at which the statute begins to run.

For products liability cases there is no statute of repose but rather a safe useful
;..e statute, Section 604.03, that limits liability according to a variety of factors, but
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imposes no detinue outside limitation on me time a products liability action may be m
brought. In Hodder v. Goodyear.2* the Supreme Court substantially limited the
potential reach ot the usetul life statute by making it a factor tor the jury to consider i
determining the comparative tault of the parties to products liability litigation. A
finding that the usetul life of a product has expired is not an automatic bar to recovery

2. Tlie History or Section 541.051 « Improvements to Real Property

Section 541.051 is a true statute of repose. It applies to cases involving the
liab-lity or "any person performing or furnishing the design, planning, supervision,
materials, or observation of construction or construction of the improvement to real
property or the "owner of the real property.” Actions to recover damages for injury t<
person or property, including wrongtul death, must be brought within two years of the
discovery ot the damage or injury, but in no event "shall such a cause of action accrue
more than ten years after substantial completion of the construction." As enacted thcr
was a ten year statute ot repose in the statute. There was an interim limitation of
fifteen years, trom 1980 to 1986. when the time limitation was reduced to ten years.

As enacted, the statute applied oniy to persons "performing or furnishing the
design, planning, supervision, or observation of construction or construction™ of
improvements to real property.

In 1977, in Pacific Indemnity Co. v. Thompson-Yaeger. Inc..25 the Supreme Coff
held the statute unconstitutional, stnting that there is "no basis for including -within the
protection of the statute persons who construct or design improvements to real estate,
and excluding other persons against whom third parties might bring claims should they
incur injury, such as owners and material suppliers.” The Court concluded that the
statutory classification scheme was unconstitutional because of the exclusions.

Following Pacific Indemnity, the legislature corrected the constitutional deficiency
by amending the statute to include "any person performing or furnishing the design,
planning, supervision, materials, or observation of construction” as well as the owner of
the real property. In Sanori v. Hamischfeccr Coro..26 the Court held the statute
constitutional agamst assertions that it violated the due process and remedies clauses o
the Minnesota Constitution.

Following the abolition of privity of contract and the adoption of discovery rules i
tort statutes of limitations, the trade associations of contractors and architects
threatened by the possibility of expanding liability, introduced statutes of repose limitin'
their liability in state legislatures.2' Over forty junsdictions adopted statutes of repose.
Minnesota’ statute was enacted in 1965.

The problem that has arisen with section 541.051 is not with the time limitation*
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Gainer. :: ;s vitn the score Ol tne statute. The Minnesota supreme Court has
AmterDrcteu the term improvement to real property as:

(A) permanent audition to or betterment ot real property that enhances its
capital value and that involves the expcnuiturc ot labor or money and is
Jesigneu to make tne property more usetul or valuable as distinguished trom
ordinary repairs.*-3

The appellate and federal courts in Minnesota have applied the statute to a variety of
real oroDcrtv imorovements. including removaolc pipes covering a gram auger installed
below ground level:-9 an untimsned steel stairway:-33 light fixtures and light tixture
components:3l a switch gear compartment ana electrical cables;32 an industrial rock
crusner:33 a crane iocateo in a mining faculty:-; ana a concrete molding machine and
conveyor system.--

3. The Commission s Recommendations

Tlie Commission s primary concern over section 541.051 is the unpredictability mat
has oeen spawneu by a statute that sometimes applies so as to create a statute of
repose ana shorter statute of limitations than applies to most products liability actions.
This nas resulted in an unduly large amount ot appellate court activity, lost claims, and
potential legal malpractice problems. In a sense, a statute intended to avoid
discrimination has workea a reverse discrimination by exempting from liability only a
certain class of product manufacturers while other product manufacturers arc subject to
liability without the benefit of a statute of repose.

In cases involving improvements to real property, the Commission is convinced
that there are good ana independent reasons justifying the statute of repose, but that
those reasons do not extend to products liability cases m general. In cases involving
real estate improvements, a number of enuties. including suppliers of building materials,
contractors, subcontractors, and workers, all come together for a limited time to
construct an improvement. .After a certain time it becomes difficult to son out liability
issues. In addition, real property improvements have an indefinite life, and after the
improvement is finished there is no access to the property, unlike cases involving
products. This combination of attributes may justify separate treatment of claims
arising out of improvements to real property, but it does not justify inclusion of
standard products liability claims in a statute intended to address a different problem.
Tlie Commission thereiorc recommends that section 541.051 be amended to exclude
trom the statute certain products liability actions. The recommended language, which in
part tracks the Virginia Code provision, is as follows:

I'd) The limitations prescribed in this section shali not apply to the
manufacturer or supplier of any equipment or macAineryLinstalled_upon real
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properr?.

The Commission consiuctcd other statutes ot repose hut dctcrmmctd that ariv. ™

potential problems were riot significant enough to justify action.

Achieving unitormitv of statutes of limitations is arguably a desirable goal.
Although a suggestion was made to the Commission advocating uniformity, the
Commission uetcrmineu that comprehensive review and change was unnecessary at this

point.

s, Constitutionality ot Section 541.051

Questions concerning the constitutional ot statutes of repose have arisen in
Minnesota ana other jurisdictions, in particular because ot the distinctions that have
made between nersons wno participate in the construction of improvements to real
propcrtv ana other similarly situated persons. Any time a statute ot repose limits the
liability tor one crouo of individuals but not another similarly situated group, the statute
is subject to constitutional attack on various bases, including equal protection and due
process challenges. The Minnesota experience with statutes of repose makes a more
extended discussion of the constitutional issues necessary in light of the recommendation
the Commission has made for amendment of the statute of repose.

In Pacific Indemnity Co. v. Thompson-Yaeecr. Inc..36 the Minnesota Supreme 7
Court held Section 541.051 unconstitutional insofar as it provided immunity from suit
for a limited class of defendants, persons "performing or furnishing the design, planning,
supervision, or observation of construction or construction of such improvement to real

property ..."”

The Court concluded that the statute was unconstitutional, stating that there was
"no basis for including within the protection of the statute persons who construct or
design improvements to real estate, and excluding other persons against whom third
parties might bring claims should they incur injury, such as owners and material
suppliers. Legislative classifications must apply uniformly to all persons who are
similarly situated, and the distinctions which separate those who are included within a
classification from those who are not must be natural and reasonable, not fanciful and
arbitrary."37

A more detailed analysis, and one which the Minnesota Supreme Court cited with
approval in Pacific Indemnity, appears in the Illinois Supreme Court's analysis in
Skinner v. Anderson.38 .As in other statutes, the Illinois statute distinguished persons
who perform and furnish the "design, planning, supervision of construction or
construction” of improvements to real property, from other classes, such as



materialmen, who are tenured by the statute, and owners and occupants of property,
who are specifically excepted. In Skinner the Court stated that:

The arbitrary quality of the statute clearly appears when we consider
that architects and contractors are not the only persons whose negligence in
the construction of a building or other improvement may cause damage to
property, or injury to persons. If, for example, four years after a building is
completed a cornice should fall because the adhesive used was aective, the
manufacturer of the adhesive is granted no immunity. And so it is with all
others who furnish materials used in constructing the improvement. But if
the cornice fell because of defective design or construction for which an
architect or contractor was responsible, immunity is granted. It can not be
said that the one event is more likely than the other to occur within four
years after construction is completed. The problems are sometimes with
distinctions between owners of the property, on the one hand, and architects
and contractors on the other, or between architects and contractors and
building product suppliers.

Making the distinctions may be easier, however, if the purpose of the statutes is
considered. In Cape Henry v. National Gypsum.39 the Virginia Supreme Court said
that:

We conclude that the General Assembly intended to perpetuate a
distinction between, on the one hand, those who furnish ordinary building
materials, which are ii corporated into construction work outside the control
of their manufacturers or suppliers, at the direction of architects, designers,
and contractors, and, on the other hand, those who furnish machinery or
equipment. Unlike ordinary building materials, machinery and equip, ent
are subject to close quality control at the factory and may be made subject
to independent manufacturer’s warranties, voidable if the equipment is not
installed and used in strict compliance with the manufacturer’ instructions.
Materialmen in the latter category have means of protecting themselves
which are not available to the former. We construe [the Virginia statute of
repose] to cover the former category and to exclude the latter.

The Court reaffirmed this position in Grice v. Huneerford Mechanical Corp..40

In Cape Henry, the issue concerned the application of the statute to defects in
exterior wall panels. The Court concluded that the panels were ordinary building
materials. In Grice, the Court concluded that an electrical panel box and the
instructions for assembling, wiring, grounding, and installing the unit during construction
of a particular building are determined by the specifications and plans provided by the
architect or other design professional, and no instructions are received from the



manufacturer.

The Virinma statute includes an exception not only for suppliers or manufacturer”
of equipment or macnmerv, but it also exempts those entities when they supply "other
articles.” 'Hie Virginia Supreme Court has conciuded that the language "other articles"
is superfluous.4l

In Pacific Indemnity, the Court noted that constitutional challenges had been
made to similar statutes in fifteen other states at the time of its decision. The Court
noted that in ten states the statutes had been upheld and in five the statutes were held
unconstitutional. One of the states upholding its statute was Virginia. At the time of
the challenge, the first part of the Virginia statute was substantially the same as the
Minnesota statute challenged in Pacific Indemnity. The United States District Court for
the Western District of Virginia held the statute constitutional in Smith v. Allen-
Bradley Co.,42 but the constitutional challenge in the case was solely a due process
challenge based on the fact that the statute baned the plaintiffs action before it
accrued. Tlie court rejected the challenge.

The Virginia statute was amended in 1973 to exclude manufacturers or suppliers
of equipment or machinery:

This limitation shall not apply to the manufacturer or supplier of any
equipment or ijachinery or any other articles which are installed in or m
become a pan of any real property either as improvements or otherwise.43 ™

It may seem inconsistent that the Commission is recommending an exception from
a statute that was held constitutional by the Virginia Supreme Coun and seemingly
disapproved by the Minnesota Supreme Coun in Pacific Indemnity: however, the
constitutional challenges to the Minnesota and Virginia statutes were not the same and
the exemption that is embodied in the Virginia statute was not at issue in the Virginia
case disapproved by the coun in Pacific Indemnity. In addition, although the
Minnesota statute as it existed when Pacific Indemnity was held unconstitutional
because of equal protection problems, exemption of products liability defendants should
not run create the same problem. Once the function of the statute of repose in real
property improvement cases is recognized there should be no problem in understanding
that exclusion of products liability defendants from the statute of repose will not
frustrate that function.

C. Punitive Damages

1. The Minnesota Experience
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The punitive damages issue must be viewed against a complex backdrop ot
legislative limits on punitive damages, judicial limits imposed by the Minnesota Supreme
Court, the constitutional concerns raised in the Supreme Court of the United States,
the empincal data on punitive damages, and the reasons tor punitive damages.

Minnesota has recognized the right to recover punitive damages since 1862. fhe
purpose of punitive damages is to punish certain defendants as well as to deter the
defendants and others from engaging in conduct that is detrimental to the interests of
society.44

The right to recover punitive damages is currently controlled by Minn. Stat.
Section 549.20. which reads as follows:

Subdivision 1. Punitive damages shall be allowed in civil actions oniv
upon clear and convincing evidence that the acts of the defendant show a
wiilful indifference to the rights or safety of others.

Subd. 2. Punitive damages can properiv be awarded against a master
or principal because of an act done by an agent only if:

(a) the principal authorized the doing and the manner of the act, or

(b) the agent was unfit and the principal was reckless in employing the
agent, or

(c) the agent was employed in a managerial capacity and was acting in
the scope of employment, or

(d) the principal or a managerial agent of the principal ratified or
approved the act.

Subd. 3. Any award of punidve damages shall be measured by those
factors which justly bear upon the purpose of punitive damages, including the
seriousness of hazard to the public arising from the defendant’s misconduct,
the profitability of the misconduct to the defendant, the duration of the
misconduct and any concealment of it, the degree of the defendant's
awareness of the hazard and of its excessiveness, the attitude and conduct of
the defendant upon discovery of the misconduct, the number and level of
employees involved in causing or concealing the misconduct, the financial
condition of the defendant, and the total effect of other punishment likely to
be imposed upon the defendant as a result of the misconduct, including
compensatory and punitive damage awards to the plaintiff and other similarly
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situated persons, and the seventy at any criminal penalty to which the
defendant may be subject.

In 1986 the legislature added Minn. Stat. Section 549.191:

Upon commencement ot a civil action, the complaint must not seek
punitive damages. After riling the suit a party may make a motion to amend
the pleadings to claim punitive damages. The motion must allege the
applicable lecal basis under section 549.20 or other law for awarding punitive
damages in the action and must be accompanied by one or more affidavits
showing the factual basis far the claim. At the heanng on the motion, if the
court finds prima facie evidence in support of the motion, the court shall
grant the moving party permission to amend the pleadings to claim punitive
damages. For purposes cf tolling the statute of limitations, pleadings
amended under this section relate back to the time the action was
commenced.

Section 549.20 was pan c: the 1978 ton reform package. The legisiat. .a
established a "clear and convincing evidence" standard for the award of punitive
damages, required a showing of "willful indifference to the rights or safety of others- to
justify an award of punitive damages, limited the circumstances under which an award
of damages could be made against a master or principal and established a list of
factors for the guidance of the tner of fact in awarding punitive damages. The 1986
statute addressed another concern, one raised primarily by physicians but experiencec”P
by many defendants, of automatic pleading of punitive damages claims without an
adequate basis for those claims.

The statutory restrictions on punitive damages are coupled with restrictions placed
on the availability of punitive damages by the Minnesota Supreme Court. The Court
has consistently held that punitive damages are not available in cases involving breach
of contract, absent the commission of a separate and independent tort.4* The Court
has also held that punitive damages are unavailable in products liability cases involving
only claims for property damage.4#* The Court in Eisert also held that punitive
damages were unavailable in wrongful death cases, a holding reversed by the legislature
in 1983 through an amendment of the wrongful death act.47

2. Punitive Damages Issues and Other
States’ Legislative Responses

The Minnesota response to punitive damages issues has parallels in other states
that have enacted legislation regulating the availability of punitive damages. Those
issues, many of which have been addressed in the Minnesota legislation, include the
following:
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1 Should punitive "damages” be available at all in the civil justice system,
since they arc a penalty and arc unrelated to compensation for injuries?

2. If punitive damages are available, what evidentiary standard should
apply?

3. What standard of conduct must the plaintiff prove to justify an award of
punitive damages?

4. When should a principal or employer be held liable for punitive damages
for the acts of an agent or employee?

5. How should multiple punitive damages award for the same conduct be
avoided or regulated?

6. Should punitive damages awards be limited and if so, how?

7. Who should benefit from an award of punitive damages?

S. Should punitive damages issues be tried separar ~om the other issues
in a torts case?

9. How should frivolous punitive damages claims be limited?

10. Who should decide whether punitive damages should be awarded?

11. Who should decide the amount of the punitive damages award?

12. What should the appropriate standard of review of punitive damages
awards be?

Recent legislative responses to punitive damages deal with som” .sues.
Several states have limited punitive damages, either by placing a cap on the damages,
by limiting punitive damages awards to a fixed multiple of compensatory damages, or
through some combination of a cap and a multiple of compensatory damages. As witf
joint and several liability, there may be an exclusion for certain types of actions.

Several states have adopted ? clear and convincing evidence standard for punitive
damages. One has adopted the criminal burden of proof requiring proof beyond a
reasonable doubt. Several states require the payment of punitive damages awards, in
all or part, to state funds.

Two states place restrictions on multiple damages awards. Four states require
bifurcated trials. Four states also preclude the assertion of a punitive damages claim in
the original complaint, requiring a prima facie showing of liability before the complaint
can be amended to include a punitive damages claim. Five states provide an FDA
government standard defense.*8 The question of whether these measures are necessary
or sufficient responses to the questions raised by punitive damages awards must be
further considered in light of the potential constitutional problems created by unlimited
and arbitrary awards not subject to established guidelines and in light of the empirical
data available on the punitive damages issue.

3. The Constitutionality of Punitive Damages



In Browmmi-Ferns Industries v. Kclco Disposal. Inc..47 the Supreme Coun of 0 #
United States held that the excessive tines clause ot the Eighth Amendment is
inapplicable to punitive or exemplary damages awards in civil suits involving pnvatc
panics. 'Hie petitioners in the case also asked the Court to review the punitive
damages award to determine whether it violated the due process clause of the
Fourteenth Amendment, but the Court declined because the due process argument was
not raised before either the district court or court of appeals.

Justice Brennan, joined by Justice Marshall, concurred in the Coun’ opinion, but
with the understanding that the Court preserved the opportunity for a holding that the
due process clause limns the imposition of punitive damages in civil cases. Justice
Brennan’s concern was that

Without statutory (or at least common-lawj standaras for the
determination of how large an award of punitive damages is appropriate in a
given case, juries are left largely to themseives in making this important, and
potentially devastating, decision. Indeed, the jury in this case was sent to the
jury room with nothing more than the following instruction: "In determining
the amount of punitive damages, you may take account of the character of
the defendants, their financial standing, and the nature of their acts.” . . .
Guidance like this is scarcely better than no guidance at aJ. | do not
suggest that the instruction itself was in error; indeed, it appears to have
been a correct statement of Vermont law. The point is, ather, that the
instruction reveals a deeper flaw: the fact that punitive damages are
imposed by juries guided by little more than an admonition to do what they
think is best. Because "[t]he touchstone of due process is protection of the
individual against arbitrary action of the government ... | for one would
look longer and harder at an award of punitive damages based on such
skeletal guidance than | would at one situated within a range of penalties as
to which responsible officials had deliberated and then agreed.50

Justice O’Connor, joined by Justice Stevens, concurred in part and dissented in
pan. Justice O’Connor agreed with the Coun that the due process claims were not
properly raised, but she disagreed with the Coun’ conclusion that the Eighth
Amendment's excessive fines clause is inapplicable to civil suits between private

parties.51

While the due process issue is open, the Coun has not yet granted review in any
case raising that issue. This term the Coun has denied r.enioran in three cases raising
the due process issue.52 In a fourth case the Court, per Justice Kennedy, granted a
stay of execution and enforcement of the judgment of the Alabama Supreme Coun
pending a decision on the petitioners’ writ for certiorari.53 No action has yet been
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taken on a tifth ease raising tne issue.*" *
V Tlie Commissions Recommcnoations

A remaining issue is wnether the problems surrounding punitive damages arc
serious enougn to justify legislative action. The studies on the number, amount, and
impact ot punitive damages are inconclusive."5 There arc suggestions in Minnesota ana
elscwncre that punitive damages arc necessary to achieve deterrence, yet there appears
to be an acknowledgement that punitive damages may not ctfcctivcly deter dangerous
conduct.56 There is u concern over the increase in the number and amount ot punitive
damages,57 yet the available data show that the concern is pcrnaps untounued. There
is no clear evidence ot abuse of' punitive damages in Minnesota.

Nonetheless, the Commission is concerned about the lack ot predictability ot
punitive damages awards causeo by the lack of clear guidelines tor awarding punitive
damages and for acterminine wnen a principal or cmpiover will be held liable in
punitive damages tor tne acts ot an agent or employee. The Commission is also
joncerned about the proccaurcs ror awarding punitive aamages. particularly wnerc the
issues ot compensatory damages and punitive damages issues are not bifurcated.
Finally, the Commission is concerned about the current lack ot a clear legislative
direction to the courts to specifically scrutinize punitive damages awards in light of the
statutory standards. Accordingly, the Commission makes the following
recommendations.

First, the Commission recommends that subdivision 1 of section 549.20 be
amended to provide for a "deliberate disregard” standard in place of the current Willful
indifferencelstandard, and that the deliberate disregard standard be more specifically
defined. The Commission is concerned that the "willful indifference” standard is not a
stringent enough standard to separate the claims that justify an award of punitive
damages from ciaims that may mvoive nothing more than reckless behavior. The
suggested standard is as follows:

Subdivision 1. Punitive damages shall be allowed in civil actions only
upon clear and convincing evidence that the acts of the defendant show a
willful -indiffercncc-to deliberate disregard for the nghts or safety of others.

A defendant has acted with deliberate disregara for the nghts or safety
of others if the defendant has knowledge of facts or intentionally disregards
facts that create a high probability of iniurv to the rights or safety of others
and:

deliberately proceeds to act in conscious nr intentional disregard of
the high probability of iniurv to the rights or safety ot others: or
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b) deliberately rrocccus to act with inoiffcrcnce to tne hnth probability %
mi;ri»ry. uu.hc.irag < ?;ncn,iM.Qihsrst

Second, the Commission recommends that subdivision 2 ot section 549.20 be amended
to sircnctncn the standards required to impose liability tor punitive damages on a
principal or employer tor the acts of an agent or employee. The Commission nas two
concerns. First, the standard that subjects the principal to liability lor employing an
agent should be the same as the standard necessary to impose punitive damages on the
principal under subdivision 1 ot section 549.20. Second, for the principal to be held
liable tor the acts ot a managerial agent, the agent should have the authority to act at a
pohcv making level in the corporation. Absent such ar. amendment, a principal or
employer may he held liable for the mtsconduct of a lower levei employee whohas nc
significant responsibilities for corporate decision making. The proposed amendment
implementing these changes is as tollows:

Subd. 2. Punitive damages can properly be awarded against a master
or principal because ot an act done by an agent orny if:

(a) the principal authorizedthe doing and the manner of the act, or

(b) the agent was unfit andthe principal wat-w kktt deliberately
disregarded a nigh probability that the agent was unfit in employing the A
agent, or

(c) the agent was employed in a managerial capacity with authority tn
establish policy and make planning level decisions tor the principal and was
acting in the scope of tiiai employment, or

(d) the principal or a managerial agent described in subdivision 2(C) of
this section, of the principal ratified or approved the act while knowing nr us
character and probable consequences.

Third, the Commission recommends that a new subdivision 4 be added to section
549.20 that will require bifurcation of the punitive damages issue upon the request of

the defendant. Bifurcauon will en a greater degree of fairness to the defendant
who is subject to the pun” cs claim. The evidence appropriate only to the
punitive damages issue w$ . jitroduccd in the tnaJ on the liability and

compensatory damages issues. Thr. suggested amendment reads as follows:

Subd. 4. In_a civil action in which punntvc damages arc sough;, the
trier of fact shall, if requested to do so bv anv narrv. first detr nine whether
compensator' damages are to he awarded. Evidence of the financial



sfIDdWPn Tjie nno otficr evidence rcjcvvimrnjy ,m nupujvc
flam»}je? xha)l n™ 1?,L;”issmle irj tljat.pigcecding.,..Mtcr_sucn.
".jg.icEfnm”npn n»> »fg.r.-sme, tpc Wecr_PLJact,snnll,jp_;i >epjir;ite
Mru.cccdinc. determine eemictncr nnu in wnat amount punitive damsntcs arc to
he awarded.

Founn. the C.:mmissicr. recommends the addition ot a r.ew suoaivision 5 to
action 549.20 that wnl rrovice nocciijc direction to the courts to review any pumuve
Jamaucs award in light Ol the :actors in section 549.20. subdivision 3. This
recommendation is intended rcuuirc detailed judicial scrutinv ot punitive damages
awards. The suggested amendment reads as follows:

Subd. Die .dec snail specifically review, t-c punntvr damages
award in heht ot ?he t.vr.rs set torth in subdivision : n this section and
shall make snccmc tmnircs wnh resncct to them. O’ anneal. : .inv. the
mncilate r™urt rn.i:i -me’rw tne award in light ot the mctors set torth in
-iindivision . -t tr.is i n ning m this section sraii he construed to
occlude or nmit «-? tvi: "icier r or the anncilatc court < i-jtnor;v tn limit
nupnivp damages

0. Civil Damage Act

I. Social Host Liability

Minn. Stat. 5 340A.801. :.ie Civil Damage Act. applies only to a nerson who
illegally sells intoxicating iioucr. The act reads as follows:

Subdivision 1 Rig.it of Action. A spouse, child, parent, guardian,
employer, or other nerson iniurco in person, property, or means of support,
or who incurs other pecuniary loss by an intoxicated person or by the
intoxication of anotner nerson. has a right of action tn the person s own
name for ail damages sustained against a person who caused the intoxication
ot that person by illegally selling alcoholic beverages. .Ml damages recovered
by a minor under this section must be paid either to the minor or to the
minor's parent, guardian, or next friend as the coun directs.

Subd. 2. Actions. All suits for damages under this section must be by
civil action m a coun o: this state having jurisdiction.

Subd. 3. Comparative Negligence. Actions under this section are
governed by section 604.01.



Subd. 4. Subrogation claims dcmcu. There shall be no recovery rv
any insurance company against any liquor vendor tinder subrogation clauses
of the uninsured, underinsured. collision, or other first party coverages ot a
motor vehicle insurance policy as a result of payments made by the company
to persons who have claims that arise in whole or part under this section.
The crovisions or section 05B.53. subdivision 3. do not apply to actions under
this section.

As it now casts, the Civil Damage Act only allows actions against sellers of
alcoholic beverages, defined in Minn. Stat. section 340A.101, subd. 2 as "any oeverage
containing more than one-half ot one percent alcohol by volume.” There is no room
for any common law negligence action against a seller of alcoholic beverages, nor is a
negligence button permitted against social hosts, no matter what the circumstances. Th
Civil Damage Act is not only restrictive in its application, but it is also the exclusive
remedy that exists for injuries that occur because alcoholic beverages provided to
another resuit in intoxication and injury.

In 1972. the Minnesota Supreme Coun concluded in Ross v. Ross58 that an
action under the Civil Damage Act as it then read permitted a cause of action "against
every violator wnether in the liquor business or not." The Coun’ opinion was based
on its interpretation of the legislative history of the Act, dating back to 1911.

In 1972 the Act permitted acuons "against person who, by illegally selling,
banenng cr giving intoxicating liquors, caused the intoxication of such person.’ Ross
involved a Civil Damage Act claim against two men who furnished intoxicating liquor t*
a minor, causing the death of the minor in a car accident.

In addition to permitting Civil Damage Act actions against any violator o: the Ac
whether in tne liquor business or not, the Supreme Coun held in 1973 in Trail v.
Christian.-9 that a common law negligence action could be brought against a seller cf
nomntoxicanng liquor, defined to include 3.2 beer. Although the Civil Damage Act did
not make the sale of 3.2 beer acuonablc, the Supreme Coun in Trail stated that "(wje
will not promote legislative silence to legislative preemption. To do so would immuniz:
a certain segment of the liquor industry, namely dispensers of 3.2 beer, from liability fc
negligent conduct which causes serious injury to innocent third persons."60

2. Social Host Liability and Commission Recommendations

Trail aside, the Supreme Coun has interpreted the Civil Damage Act to be the
sole source cf recovery for injunes caused when a person furnishes alcoholic beverages
to another. In 1977 the legislature amended the Act by deleting the word "giving' froir
the Act That deletion precluded any actions such as in Ross. The coun held in Cadv
v. Coleman that the words "(a]ny person” who sells or baners liquor means a person u



tne Business or providing liquor. ana 110l a sociai host wno happens to receive some
consideration trom his guests in return tor drinks ne provides. 01 In Waikcr v
Kennedy.the Court adhered to us holding in Cadv. but left open the issue or whether
. sociai host could be held liable for turnisning liquor to a minor. The Court
sucscuuentlv answered that question in Holmotust v. Miller.03 holding tnat tne Civil
Damage Act preempts a cause ot action against a social host tor negligently serving
..conoi. wnether to a minor or adult. The Coun held in Meanv v Newe::” that an
err.moyer :s not liable unoer “he Civii Damage Act for turnishing alconoi to an
employee.

Suosequcnt amendments to the Act removed the word ‘'bartering. ,:avmt! an
illegal saie as the only basis for imposing liability under the Act. and exnandcd the
uemuicn ot an illegal sale to include ™alcoholic beverages.” now delineo o include 3.2

More recently, in Stevens v. Thiclcn.0* ana Bescke v. Garden Center. Inc,66 the
.'.-ft c: Appeals. lollowin? Holmouist. heid that the Civii Damage Act creciriDts any
.ommor. taw ncgugcncc action against a social host if the host s action is even remotclv
reiatcd :0 the negligent turnishing ot alconoi to another. In Stevens the Coun ot
Acreais rctuscd to impose common law social host liability on a parent wno provided
ms oaugntcr with two kegs of strong beer for her sixteenth birthday parts-, where the
consumption of some of the beer led to the intoxication and related deatn ot one o, the
guests at the party. In Bcsexc the Coun of Appeals extended this immunity to a ctaim
for negligent supervision of students who became intoxicated at a school function.

As it currently stands. Minnesota law clearly prohibits actions against social hosts
wno tumish intoxicating liquor to guests, whether the guests are adults or minors.
Liaotlity under the Civil Damage Act ts precluded because the Act appites only to
commercial vendors of intoxicating liquor and preempts the common law. .As the Court
or Appeals stated in Stevens. [a]ny cnange in the law . . . should come rrom the
legislature. '67

Nationally, the courts have been reluctant to impose social host liability on those
wno negugently serve alcohol to others.68 The primary reason for that reluctance is
the dtffcuity involved in establishing reasonable standards of conduct for people in a
social setting and the uncertainty that would result from any attempts to impose liability
for all social hosts in the variety of situations where the issue would anse. The result
diners wnen the issue is whether social host liability should be imposca on a social host
wno negligently furnishes alcohol to a minor.69 In that situation the courts arc much
more willing to impose liability on social hosts.

The Commission therefore recommends that social host liability’ be permitted in
cases wnere a person knowingly provides or furnishes alcoholic beverages to a person



under the age Ol 21 years. Tlie Commission recommends that this be accomplishctyt
an amendment to the Civii Damage Act, adding a new subdivision 5, permitting
common law actions in such cases. Tlie proposed amendment reads as follows:

Subd. 5 Nothing in this chanter precludes common law tort claims
against anv person 21 years old nr older who knowingly provides or furnishes
alcoholic beverages tn a nerson tinder the age of 21 years.

4. Tlie Defense of Complicity
a. Background

The defense ot complicity in Civil Damage Act cases was first advanced by the
Minnesota Si prctnc Court in Turk v Long Branch Saloon.'0 The defense of complici
prevents a pr.rson from recovering in a Civil Damage Act case against a vendor of
alcoholic beverages if the person "knowingly and actively” participated in the events
leading to the intoxication of the person who caused injury to the claimant. It is a
complete defense. The Courts construction of the defense was based upon its
assumption that the Civil Damage Act "was intended solely to protect 'innocent third
persons. 1

In 1977 the Civil Damage Act was amended to state that comparative fault
applied to claims under the Civil Damage Act, raising the possibility that compliciu~P
would be an apportionable defense under the Comparative Fault Act. That issue was
raised in Herrlv v. Muzik.71 In Herriv the Supreme Coun held that the 1977
amendment did not enlarge the class of beneficiaries the Civil Damage Act was
intended to protect and that the defense of complicity would remain a complete
defense.

b. Commission Recommendations

The defense of complicity imposes a penalty on a person who provides alcoholic
*beverages to another. It precludes recovery by the person who contributes to the
other’s intoxication. Comparison of this penalty to the treatment given to social hosts
under the Civil Damage Act results in an inconsistency that is difficult to explain. No
equivalent penalties are imposed on social hosts who furnish alcoholic beverages to
another person who is injured or in turn causes injury to some other person. Yet, the
defense of complicity in essence penalizes someone who would fall in the category of
social host if a Civil Damage Act claim were brought against that person. The
treatment is not symmetrical.

In addition, complicity is difficult to distinguish from other facets of contributory
negligence already subject to comparison under the Comparative Fault Act, section

33



oU4.Ul. :>uouivision ia. A claimant s conduct mnstituung secondary assumption ot risk,
misuse ot a product, and an unrcasonaDle lanure to mitigate or to avoid damages are
ill subject to comparison under the Comparative Faun Act as tvpcs OL contributor/
negligence.Complicity tits more reauilv into this grouping ot detcnscs than as a
separate, complete oar to recoverv in Civil Damage Act cases.

The same conduct wiii receive inconsistent treatment, depenoine on wnethcr the
injured person brings sun against the intoxicated dnver wno was driving at the time ot
the accident or against the bar that illegally sold alcoholic beverages to the intoxicated
driver. If the injureo oerson. after knowingly and actively participating in the
intoxication of the dnver. gets into the driver s car and is injured in an accident, the
injured person's actions would likely constitute contnbutory negligence that would
reduce nut not bar recovers’ unless the injured person s percentage ot fault exceeds the
negligent driver's: however, if the injureo person bnngs suit against the bar. recovery
will be completely banco by the complete deie.isc or complicity.

The Commission thereiore recommends mat tne detense ot complicity' no longer
be a comDiete defense out rather that it be cansidcreo a partial detense subject to
comparison under tne Comparative Fault Act. This can be achieved ty amending the
definition ot "fault" tn the Comparative Fault Act. section 004.Ul. subdivision la. 10
include the detense ot complicity. Thai proposed legislation is contained in part IV., A.
of this Report.

E. Intangible Losses

In 1986, the Legislature enacted Minn. S’at. section 549.23, which places limits on
the damages recoverable in a civil action:

Subdivision 1. Definition. For purposes of this section, "intangible
loss" means embarrassment, emotional distress, and loss of consortium.
Intangible loss does not include pam. disability or disfigurement.

Subd. 2. Limitation. In civil actions, whether based on contract or
tort, the amount of damages per person for intangible losses may not exceed

S400.000.

Subd. 3. Jury not informed of limitation. The coun may not inform
the jury of the existence of the limitation in subdivision 2.

Subd. 4. Not new action. Tnis section does not create a new cause of
action for intangible loss.
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This statute was accompanied hv section 549.24. which requires uamages awards to be
broken into the categories noted in section 549.23:

Tlie coun shall reauire the jury to specify amounts for past damages
and future damages as defined in section 604.07. Within each category of
damages, the jury must turther specify amounts for intangible loss as defined
in section 549.23.

Section 604.07, the discount statute, was repealed in 1988. but the special verdict
requirement continues.

The Commission recommends repeal of both statutes for a number of reasons.
Tlie cap should be repealed because it has been ineffective: it applies only to a very
small category of cases. Further, the Commission disfavors caps on damages, believin
that remittitur by trial courts can rectify excessive damages awards. Section 549.24
should be repealed because the repeal of the discount provision makes it unnecessary
Final'v, repeal avoids the proDIlcms that exist when damages elements arc specifically
enumerated in verdict forms, leading to a potential tendency by juries to overvalue th.
damages in a ton claims.

F. Deductions under the No-Fault and Collateral
Source Statutes

1. Introduction

The common law collateral source rule precluded the reduction of a ton rccovc:
by amounts received by the plaintiff from other sources, including msurance coverage,
even if the net result was a double recovery by the plaintiff of the same losstp73 Th;
rule has been modified in various ways through the enactment of specific provisions
providing cither for subrogation by insurers making payments to the plaintiff or by
offset provisions intended to give the defendant, or the defendant’ insurer, the right t
offset ton liability by insurance payments made the plaintiff.

The Workers' Compensation Act contains provisions that give a workers’
compensation insurer a right of subrogation or reimbursement,74 the No-Fault Act
contains both subrogation"5 and offset76 provisions, and a new collateral source statut
enacted by the legislature as pan of its 1986 ton reform package provides for an offsl
of certain insurance benefits in cases where subrogation rights are not assened.

Both the No-Fault Act and collateral source statute create problems with their

offset provisions in cases where a plaintiff is at fault in causing the accident that led P
the plaintiffs injuries and damages. In such cases the plaintiffs ton recovery must be
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reduceu by coih the jnsurancc beneiits the piaintiff has received and, according to tne
Comparative Fauit Act. by the plaintiffs percentage of fauit.

2. Tlie No-Fault Act and Resultant Problems

The No-Fault Act currently requires a reduction of a plaintiffs tort recovery
through an offset provision in section 05B.51. subdivision 1

With respect to a cause of action in negligence accruing as a result of
injury arising out or the operation, ownership, maintenance or use of a
motor vehicle with respect to which security has been provided as required
by section 65B.41 to 65B.71. there shall be deducted from any recovery the
value of basic or optional economic loss benefits paid or payable, or which
would be pavaolc but for any applicable deductible.

To illustrate the operation of this section, assume that the piaintiff, injured through the
negligence cf an insurca driver, receives S5.000 in medical expenses from her insurer,
and then brings suit against the driver. Assume that the plaintiff recovers a total of
S10,000 in the ton action, consisting of 55,000 in damages for past medical expenses
and 55.000 in damages for pain and suffering. Section 65B.51, subdivision 1, prevents
the plaintiff from recovering twice for her economic loss by requiring a reduction of the
S10,000 tort recovery by the S5.000 in medical expenses received by the plaintiff from
her insurer. The plaintiffs net ton recovery will thus be S5.000, which represents her
uncompensated pain and suffering. The result is fair. The S5.000 from the ton
recovery coupled with the 55,000 in no-fault benefits the plaintiff received from her own
insurer gives the piaintiff full compensation.

If the piaintiff was aiso at fault in causing the accident, a second reduction of the
ton recovery must be made. Section 604.01, subd. 1 of the Comparative Fault Act
mandates a reduction of the plaintiffs ton recovery by the plaintiffs percentage of
fault. Neither the Comparative Fault Act nor the No-Fault Act states which reduction
must be made first: however, the Minnesota Supreme Coun in Parr v. Cloutier.77
decided that a ton recovery should be reduced first by the plaintiffs percentage of fault
and then by any no-fault benefits received by the plaintiff.

To illustrate the impact of the decision, assume the same facts as in the first
hypothetical, but with the additional fact that the plaintiff and defendant are each 50%
at fault in causing the accident. Now the plaintiffs recovery must be reduced by ';he
amount of no-fault benefits and by the plaintiffs percentage of fault. The order of
reduction is critical. If Parr is followed and the plaintiffs recovery is reduced first by
the plaintiffs percentage of fault and second by the amount of no-fault benefits
received, the plaintiff receives nothing from the defendant. The S10.000 ton recovery is
reduced by the plaintiffs percentage of fault, 50 percent, to 55,000, and then by the



amount ot no-tauit bcnerits the plaintiff received. S5.000. leaving the plaintiff with n<”
tort recovery. On the other hand, if the ton recovery is reduced first by $5,000, the”P
fault benefits the plaintiff received, reducing the tort recovery to $5,000, and then by
the plaintiffs percentage of fault, 50 percent, the plaintiff will be entitled to receive
S2.500. or one-half of the uncompensated damages awarded to the plaintiff for pain an
suffering. The result is fair to the plaintiff, who is not barred from recovering
uncompensated elements of loss from the defendant, and fair to the defendant, who is
entitled to have those uncompensated damages reduced by the plaintiffs percentage of
fault. To follow the Court’s decision in Parr does more than prevent a double recover
of economic loss: it permits an invasion and undue reduction of damages that are not
covered by the No-Fauit Act. In some cases it may completely preclude ton recovery,
despite the fact that the plaintiff is less at fault than the defendant.

3. The Commission’s Recommendations

The Minnesota Supreme Coun in another context has recognized the unfairness c
utilizing the offset provision in section 65B.51, subdivision 1 to permit a reduction of
elements of loss that arc not covered by no-fault payments.'8 Given the unfairness of
the procedure adopted by the Coun in Parr and the Courts subsequent recognition
that the offset provision in section 65B.51, subdivision 1, should not be used in a way
that permits an undue reduction of elements of a ton recovery for which no-fault
benefits are not available, *he Commission recommends that section 65B.51, subdivision
1 be amended to require a reduction of a plaintiffs ton recovery first by the no-faul*fc
benefits received by the plaintiff and second by the plaintiffs percentage of fault. The
recommended amendment to section 65B.51 is as follows:

Subdivision 1. [DEDUCTION OF BASIC ECONOMIC LOSS
BENEFITS.] With respect to a cause of action in negligence accruing as a
result of injury arising out of the operation, ownership, maintenance or use
of a motor vehicle with respect to which security has been provided as
required by section 65B.51 to 65B.71, there-shall-be-deducted the coun shall
deduct from any recovery the value of basic or optional economic loss
benefits paid or payable, or which would be payable but for any applicable
deductible. In any case where the claimant is found to be at fault under
section 604.01, the deduction for basic economic loss benefits must be made
before the claimant's damages arc reduced under 604.01, subdivision 1

4. The Collateral Source Statute
and Commission Recommendations

The same potennal problem exists in cases involving the collateral source statute,
Section 548.36. The statute provides for the reduction of a plaintiff’s tort recovery by

certain collateral sources, as defined by the statute. To avoid the Parr problem, the

37



Commission recommends mat section 148,36. suodmsion , :e Lmcnued to make it
parallel to the suggested amendment Ol section 05B.51. suocmnsion i.

Subd. 3. [DUTIES OP THE COURT.] (a) T/.e .ecart snali reduce the
award by the amounts determined under subdivision 3. .iause 11), and otfset
triv reduction in tne award by tne amounts determine*: under suodivision 2.
Jdause 12).

(b) If the court cannot determine the amounts specified in paragraph
ia) from the written evidence submitted, the court mav witnin ten days
request additional written evidence or schedule a conierer.ee with the parties
to obtain further evidence.

(0 In anv case unere the claimant is mund to at rnult under *-ection
004.01. the reduction required unaer paragraph <m snail he macie before the
claimant s damnecs are reduced unoer section 6(14.01. sunaivtsion 1

G. Seat Belts and Motorcycle Helmets

I. The Minnesota Experience

There are two questions that relate to the use of motorcvcie helmets and seat
belts. One relates to civil litigation and whether evidence cf faiiure to wear seat belts
and motorcycle helmets should be admissible in civil litigation to reduce or bar an
injured person’s recovery. The other relates to the penalties that should be imposed
:or failure to wear helmets or seat belts. Minnesota currently taxes different, arguably
inconsistent, positions with respect to seat belts and motorcycle helmets.

The law currently requires the use of passenger restraint systems for children:

(a) Every motor vehicle operator, when transporting a child under the
age of four on the streets and highways of this state in a motor vehicle
equipped with factory-installed seat belts, shall equip and install for use in
the motor vehicle, according to the manufacturer’ instructions, a child
passenger restraint system meeting federal motor vehicle safety standards.

(b) No motor vehicle operator who is operating a motor vehicle on the
streets and highways of this state may transport a child under the age of four
in a seat of a motor vehicle equipped with a factory-installed seat belt,
unless the child is properly fastened in the child-passenger restraint system.
Any motor vehicle operator who violates this subdivision is guilty of a petty
misdemeanor and may be sentenced to pay a fine of not more than S25.79
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Althougn there arc exceptions. there arc also seat belt requirements tor dnvers”fc
anil other passengers or motor vehicles:

A proDeriv adjusted and fastened seat belt shall be worn by:
H :he driver ot a passenger vehicle:
f2) a passenger riding in the front scat of a passenger vehicle; and

/3) a passenger riding in any seat of a passenger vehicle who is older
than three but younger than 11 years of age.

A person who is 15 years of age or older and who violates clause (1)
or (2) is subject to a fine of $10. The driver of the passenger vehicle in
which the violation occurred is subject to a S10 fine for a violation of clause
;2) or i:) by a child of the driver under the age of 15 or any child under the
age of 11. A peace officer may not issue a citation for a violation of this
section unless the officer lawfully stopped or detained the driver of the
motor vehicle for a moving violation other than a violation involving motor
vehicle equipment. The department of public safety shall not record a
violation of this subdivision on a person’ driving record.80

While the law mandates the use of seat belts and child restraint systems in certain
situations, evidence of failure to use seat belts or restraint systems is inadmissible in
civil litigation, pursuant to a specific statutory limitation:

Proof of the use or failure to use seat belts or a child passenger restraint
system as described in subdivision 5, or proof of the installation or failure of
installation of seat belts or a child passenger restraint system as described in
subdivision 5 shall not be admissible in evidence in any litigation involving
personal injuries or property damage resulting from the use or operation of any
motor vehicle.81
In contrast, only motorcycle riders under the age of 18 arc required to wear

helmets:

No person under the age of 18 shall operate or ride a motorcycle on
the streets and highways of this state without wearing protective headgear
that complies with standards established by the commissioner of public
safety; and no person shall operate a motorcycle without wearing an eye-
protective device except when the motorcycle is equipped with a wind
screen.82
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'mu. iiithough seat belt evidence is inadmissible in civil Initiation, failure to wear a
motorcvcie helmet will result in a reduction of the damages that could have been
jvoiucd haa the iniuiea rider worn a helmet:

In an action to recover damages tor negligence resulting in any head
miurv to an oDerator or passenger c: a motorcycle, evidence ot whether or
not the injureo person was wearing protective headgear that complied with
standards cstaolished by the commissioner of public safety shall be admissible
inlv with respect to the question of damages for head injuries. Damages lor
head injuries of any person who was not wearing protective headgear shall
oe reduced to tne extent that those injuries could have been avoided by
wearing protective headgear that complied with standards established by the
commissioner of public satetv. For the purposes of this subdivision 'operator
or passenger means any operator c: Dassenger regardless of whether that
operator or passenger was requtreo by law to wear protective headgear that
.snmDlied with standards established bv the commissioner of public saierv.”3

?nor to a 1977 amendment, the iaw reauireo all motorcycle riders to wear crotecttve
ncaagecar:

When operating a motorcycle on the streets and highways of this state,
the operator and passenger, if any, shall wear protective headgear that
complies with standards established by the commissioner of public safety; and
no person shall operate a motorcycle unless he is wearing an eye-protective
device of a type approved by the commissioner, except when the motorcycle
;s equipped with a wind screen.

The 1977 amendment repealed the mandatory helmet law, except for persons under the
age of 18 years. It also added the provuon currently in subdivision 6 that precludes
the recovery of damages that could have been avoided had the motorcycle operator or
passenger worn approved headgear.

2. Commission Recommendations

In analyzing the requirements, penalties, and impact on civil litigation, the
Commission has come to the conclusion that the penalties for failure to wear seat belts
should be increased, that motorcycle helmets should once again be mandatory for all
operators and passengers, that seat belt evidence should continue to be inadmissible in
civil litigation, and that the current helmet iaw provision precluding recovery for
damages the operator or passenger could have avoided by wearing a helmet should be
preserved.

The reason for requiring increased penalties for failure to wear seat belts is simply
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a recognition or the increased safety factor that is likely to result if the penalties are a
increased. Currently, wearing of scat belts is the single most significant means of
reducing serious injury and death in automobile accidents. The Commission specifically
recommends an increase in the fine for failure to wear seat belts and repeal of the
limitation on a peace officer's authority to issue citations for failure to wear scat belts
unless the officer has made a stop for a moving violation other than a violation
involving motor vehicle equipment. The implementing legislation, amending Minnesota
Statutes 1988, section 169.686, subdivision 1, is as follows:

Subdivision 1L [SEAT BELT REQUIREMENT.] A properly adjusted
and fastened seat belt shall be worn by:

(1) the driver of a passenger vehicle;

(2) a passenger riding in the front seat of a passenger vehicle; and

(3) a passenger riding in any seat of a passenger vehicle who is older
than three but younger than 11 years of age.

A person who is 15 years of age or older and who violates clause CI)
or (2) is subject to a fine of $40 $50. The driver of the passenger vehicle in
which the violation occurred is subject to a $40 $50 fine for a violation of
clause (2) or (3) by a child of the driver under the age of 15 or any child
under the age of 11. A peace officer- may-not -issue a-citation for-a violation
of-thi&-s"ctkm-unle<t-;he -officer-lawfuUy stopped or-detained-the-driver cf
the mo;or-v«hicle-for-a-moving-vdolation-o;her-than a violation-involving
motor vehicle-equipment. The department of public safety shall not record
a violation of this subdivision on a person’s driving record.

Precluding introduction of seat belt evidence in civil litigation may seem
inconsistent with the position the Cc mission has taken on penalties, particularly when
the Comparative Fault Act defines "fault" as failure to mitigate damages or an
unreasonable failure to avoid damages. Failure to wear seat belts might fit comfortably
within those aspects of fault; however, the Commission is acutely aware that in
Wisconsin, where seat belt evidence is admissible, the experience has been that routine
automobile accident cases are turned into more lengthy trials because of the
introduction of seat belt mitigation evidence through the use of expen witnesses.
Rather than making litigation more expensive and complex, the Commission
recommends that seat belt evidence not be admissible, but that motor vehicle operators
and passengers be strongly encouraged to wear seat belts through increased penalties
and better public education preceding enforcement of those penalties.

The Commission was also impressed by medical testimony indicating that in many
cases serious head injuries and death can be avoided if motorcycle operators and
passengers are required to wear helmets.84 Those who argue that motorcyclists Mould
have the right to decide whether to wear a uelmet because their decision is a personal



one- ignore not only the emotional cost to trienas anu ramiiy wnen they are injured, but
the societal cost in emergencv treatment, long-term meaicai care, nursint: r.ome and
rehabilitation costs and loss or proouciivitv.

Although the mandatory helmet law was repealed in 1977. the Commission
recommends that the mandatory helmet law be reinstated tor tne same reasons that it
is recommending an increase in the penalties tor failure to wear seat belts. Tlie
amending legislation, wnich would add a new subdivision a to section 169.974. is as
follows:

Subd. 8. fHelmet use requirement'!. Protective neaoeear snan worn
bv:

MI The operator ot nnv motorcycle or other vemcie defined ir section
169.01, subdivision 4- and

21 Anv passenger on a motorcvcie or other vemcie defined :n .section
169.01. subdivision 4.
Anv operator or passenger who vioiaies this subdivision is guiltv or a petty
misdemeanor and mav be sentenced to oav a tine ot not more than S25.

Finaiiv, the Commission recommends no change in the current law precluding
recovery ot damages ihe motorcycle operator or passenger could have avoided by
wearing a helmet. There is no indication that the law has posed any particular
difficulties in civil litigation.

H. The Household Exclusion in Homeowners Insurance

A household exclusion clause contained in a homeowner's policy excludes liability
insurance coverage for any bodily injury to an insured or a resident reiative of the
insured. For example, if a parent negligently injures the parent’s child while nding a
lawnmower and at the same time also injures the minor child of a next door neighbor,
the parent would have liability insurance coverage under the homeowner's policy for the
injury sustained by the neighbor child but not for the injury sustained by the parent’
own child.

In Anderson v. Stream.35 the Minnesota Supreme Court abolished parental
immunity, completing a chain of decisions beginning with Balts v. Balts.36 where the
court abolished immunity in suits brought by parents against their children, and Sileskv
v. Kelman.87 in which the Coun first limited the scope of parental tort immunity.38
Following Balts and Sileskv. the Coun abolished intersDOusal ton immunity in 1969 in
Beaudette v. Frana 39
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Although household exclusions are void in cases where statutory coverage is
required and the exclusion is inconsistent with the statute mandating coverage, there™
no statutory prohibition against utilization of a household exclusion in homeowners
insurance policies. Yet, the allowance of household exclusion clauses within
homeowners' poiicies seems inconsistent with the broadening of tort liability achieved t
the aboimon or intratamily ton immunities.

The Commission finds it notewonhv that both the courts90 and legislature9l of
Minnesota have condemned household exclusionary clauses m relation to automobile
insurance. In Beaudette v. Frana9~- the Supreme Coun recognized "that the social
gain of providing tangible financial protection for those whom an insured wrongdoer
ordinariiv has the most naturai motive to protect transcends the more intangible social
loss of impairing the integntv of the family relationship.”93 In Hime v. State Farm Fir
& Casualty Co..94 the Coun applied the Baudettc rationale to explain the Minnesota
position on family exclusions in automobile insurance cases, concluding that "this same
social gam transcends the arguaole social loss of impairing insurance contract provision
that provide for fanniial exclusions.” It is the opinion of this Commission that this
public policy should extend to homeowner’s insurance contracts. Doing so would
eliminate the problems the Commission has identified, namely, that most homeowners
believe they have household coverage and are unaware of the significant gap in
coverage that often leaves injured persons uncompensated merely because the negliger.
party is a relative.

While the Commission is not unmindful of the affront to freedom of contract in
recommending elimination of the household exclusion, it is convinced that the public
interest in favor of eliminating the exclusion outweighs other considerations. Insurers
are in a position to increase premiums to reflect the increased risk they arc assuming,
as those earners who have been offering household coverage have done for years.

In addition, although quesnons may be raised concerning the possibility of fraud
and collusion between family members should the exclusion be eliminated, the instance
of collusion are rare and have not been a problem in the area of automobile insurance
claims.

The Commission considered two primary alternatives in recommending the
elimination of the household exclusion. The first was to let the insured elect whether
or not to have liability coverage, leaving the insurer and insured with some latitude in
contracting for the coverage; however, representatives of the insurance industry
convinced the Commission that it would be better to mandate this coverage than to
make it a matter of election by the insured, with the attendant litigation that has been
spawned by other mandatory offer or election provisions in the automobile insurance
context.
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The second alternative, and one which the Commission recommends, is complete
elimination ot the househoid exclusion. This would be accomplished by an amendment
to the statutory provisions governing homeowner's insurance. The proposed
amendment amends section 65A.295 by adding a new subpart (e), which reads as
iollows:

iel ICcrtain Provisions Prohibited.! No homeowner's insurance policy
mav contain a provision excluding coverage tor mempers of the same
household.

I. Penalties for Failure to Carry Automobile Insurance

The Commission is concemeu that there are currently insufficient incentives for
motor vehicle owners to procure the insurance required by the No-Fault Automobile
Insurance Act. Accordingly, the Commission recommends that the penalties for failure
to cam’ the necessary insurance be increased to provide the necessary incentives. The
implementing iegisiation is as follows:

Minnesota Statutes 1989 Supplement, section 65B.67, subdivision 4, is
amended to read:

Subd. 4. [PENALTY], (a) A person who violates this section is guilty
of a misdemeanor. A person who violates this section within ten years of
the first of two prior convictions under this section, or a statute or ordinance
from another state in conformity with this section, is guilty of a gross
rmsdemeanor.l the operator of a motor vehicle or motorcycle who violates
subdivision 3 and who causes or contributes to causing a motor vehicle or
motorcycle accident that results in the death of any person or in substantial
bodily harm to any person, as defined in section 609.02, subdivision 7a, is
guilty of a gross misdemeanor. In addition to anv sentence of imprisonment
which the court mav impose on a person convicted of violating this section,
the court shall impose a fine of not less than S500 nor more than the
maximum amount authorized bv law. The same prosecuting authority who is
responsible for prosecuting misdemeanor violadon of this section is
responsible for prosecuting gross misdemeanor violations of this section.

(b) In addition to the criminal penalty, the driver’ license of an
operator convicted under this section shall be revoked for not more than 12
months. If the operator is also an owner of the motor vehicle or motorcycle,
the registration of the motor vehicle or motorcycle shall also be revoked for
not more than 12 months. Before reinstatement of a driver’ license or
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registration, tne operator snail file with tne commission OL public satctv the
written certificate of an insurance carrier auihorizeu to do business in this A
state stating that security has been provided by the oncrator as required by
section 05b.48.

() The commissioner snail include a notice ot the penalties contained
:n this section on ail forms for registration of motor venicles or motorcycles
required to maintain a plan ot reparation security.

Minnesota Statutes 1989 Supplement, section 169.791, subdivision 6. is
amended to read:

Subd. 6. [PENALTY.] Any violation of this section is a misdemeanor.
In addition to anv sentence of imprisonment which the court mav impose,
the court shall impose a fine of not less than S500 nor more than S700.

Minnesota Statutes 1989 Supplement, section 169.793. suDdivision 2, is
amended to read:

Subd. 2. [PENALTY.] Any person who violates any of the provisions
of subdivision 1 is guilty of a misdemeanor. In addition to anv sentence of
imprisonment which the coun mav impose, the coun shall impose a fine of
not less than $500 nor more than S700.

J. Medical Liens

Pursuant to section 256B.042. the State of Minnesota has a lien against any cause
of action the person receiving medical assistance has against third persons. Section
256B.042, subd. 5, currently provides that, following any judgment, award, or settlement
of a cause of action, the state, after deduction of reasonable costs and attorney fees, is
entitled to recover the full amount o. medical assistance paid to or on behalf of the
injured person. The remainder is paid to the plaintiff, although in any event the
plaintiff is entitled to receive at least one-third of the award following the deduction of
costs and attorney fees.

The existence of the lien and the method of its calculation present problems that
the Commission recommends be solved legislatively. The existence of the lien
frequently frustrates and delays settlement of personal injury claims because of a lacl of
clarity in the guidelines used to determine the amount of the lien. The method of
calculation of the lien is inconsistent with the way reimbursement is calculated in other
insurance settings. In cases involving other insurance payments, such as in no-fault
cases, the insurer’s right to reimbursement is limited by the amount of benefits paid and
is permitted only to the extent necessary to prevent a double recovery of loss. The
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meuical assistance lien c.:cs more. however Tlie lien mav re asserted against elements
or damage tor which no r.edical assistance coverage has been paid. The Commission
’heretore recommenos tr.e tollowmc amendment to section 256B.042:

256B.042 THIRD PARTY LIABILITY

Subdivision i. 'Vhcn the state agency provides, pays tor or becomes
iiable tor medical care, it shall have a lien tor the cost ot the care upon any
and all causes of acnon which accrue to the person to whom the care was
furnished, or to the person's legal representatives, as a result of the injuries
which necessitated the medical care.

Subd. 2. The state agency may perfect and enforce us lien by following
the procedures set tcrth in sections 514.69. 514.70 ana 514.71, and its
verified lien statement shall be filed with the appropriate court administrator
in the county of financial responsibility. The verified lien statement shall
contain the following: the name and address of the person to whom medical
care was turmshea. tr.e date of injury, the name and address of the vendor
or vendors turnishing meaical care, the dates of the service, the amount
claimed to be due for the care, and, to the best of the state agency's
knowledge, the names and addresses of all persons, firms, or corporations
claimed to be liable tor damages arising from the injuries. This section shall
not affect the priority of any attorney's lien. The state agency is not subject
to any limitations penod referred to in 514.69 or 514.71 and has one year
from the date notice :s received by it under subdivision 4 to file its verified
lien statement. The state agency may commence an action to enforce the
lien within one year of (1) the date the notice is received or (2) the date the
recipient’s cause of action is concluded by judgment, award, settlement, or
otherwise, whichever is later.

Subd. 3. The attorney general, or the appropriate county attorney
acting at the direction of the attorney general, shall represent the state
agency to enforce the lien created under this section or. if no action has
been brought, may initiate and prosecute an independent action on behalf of
the state agency against a person, firm, or corporation that may be liable to
the person to whom the care was furnished.

Subd. 4. Notice. Tlie state agency must be given notice cf monetary
claims against a person, firm, or corporation that may be liable to pay part
or all of the cost or medical care when the state agency has paid or become
liable for the cost of that care. Notice must be given as follows:

(a) Applicants for medical assistance shall notify the state or local



agency ot any possible claims when they suomit the application. Recipients
ot meuicai assistance shall notify the state or local agency of any possible
claims when those claims arise.

b) A person providing medical care services to a recipient of medical
assistance snail notify the state agency when the person has reason to believe
that a ’'nird party may be liable tor payment of the cost of medical care.

<) A person who is a party to a claim upon which the state agency
may re entitled to a lien under this section shall notify the state agency ot its
potential lien claim before filing a claim, commencing an action, or
negotiating a settlement. Notice given to the local agency is not sufficient to
meet the requirements of paragraphs (b) and (c).

Subd. 5. Costs deducted. Upon any judgment, award, or settlement of
a cause of action, or any part of it, upon which the state agency has filed its
lien, ir.ciudmg compensation for liquidatca. unliquidated, or other damages,
r<;at<Mki>lc-*K MAf—c-“ktw onw ncluding .attorneysfoctr-roust-h<-doducicd firtt.
Tlie iMl.amount-of-mcdical-aKuuncc .paid-toor-on-bchaif-of the pcrton-ac
a resu; flt';.uc™njury-muf£td>c.d«ductcd-r.cxt,-and-paid-to-thc-ttate agency.
The ret; must bc-pai4-ta-;hc mgdicaf-aw aancc-recipient-or-othcr .plaintiff.
Tlie piaintiff, howcvcrT-rou« -r a ¢ i-at-lea« -ora-;hird..of-thc.net recovery
a&cr—Uf>mcy fees, and othcr-collcction com the state aecncv mav be
reimbursed for medical expenses naid. but only to the extent of those
expenses and onlv to the extent that recovery on the claim absent the lien
would produce a duplication of benefits or reimbursement of the same loss.
The lien shall be enforceable against the plaintiff onJv if the state agency.
upon demand bv the plaintiff, agrees to pay a share of the attorney fees and
costs incurred to prosecute the claim, in such proportion as the amount of
the state agency's lien bean to anv evenruai recovery on the claim.

Upon.settlergeflti. the state is authorized to negotiate and reduce its
liens tor reimbursement in accordance with facts and circumstances including,
but not limited to. comparative fault, the likelihood of recovery, causation
and the limits of recovery.

K. Afternatfve Dispute Resolution

Because of the increasing costs associated with litigation, and the need for
alternative methods of settling lawsuits more expeditiously and at a lower cost, the
Commission recognizes the importance of alternative dispute resolution. The
Commission has examined the report of the Minnesota Supreme Court and Minnesota
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State Bar Association Task Force on Alternative Dispute Resolution-'5 ana endorses
most ot the recommendations made in Pan 1of the Summary of Recommendations in
that report.

The recommendations in Part | of the report arc as follows:

. ADMINISTRATION & STRUCTURE

A. ATTORNEYS AND LITIGANTS SHOULD HAVE AVAILABLE TO
THEM ALTERNATIVE DISPUTE RESOLUTION PROCESSES

3. NOTICE AND CONSIDERATION OF ADR PROCESSES

1. Upon filing ot the lawsuit, the coun administrator in the
county shall give notice to attorneys of ADR providers available
to the district.

2. ADR processes currently used by the coun system shall be
included in the options to be presented to the panics.

3. Attorneys shall be required to communicate the mformauon to
their clients at the commencement of the lawsuit.

C. MANDATORY PARTIES’ CASE MANAGEMENT AND ADR
SELECTION PROCESS

I.  Within 45 days of the filing of the case, the panics shall meet
to discuss case management issues, including tne selection of an
ADR process and the timing of the ADR process. Within 60
davs of the filing of the case the attorneys shall communicate the
results, in writing, to the coun.

D. DISCRETIONARY JUDICIAL CONFERENCE

1 If the panics cannot agree on the appropriate ADR process,
or the timing of the ADR process, or if the coun does not
approve the parties agreement regarding the ADR process, the
coun shall schedule a conference with the parties within the next
30 days. The ADR processes available will be discussed. If no
agreement on the process is reached or if the judge disagrees with
the process selected, the judge may order the parties to utilize
one of the non-binding ADR processes.

2. The decision to refer a case to an ADR process shall not be
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buseu ir. tr.c type ol case involved. The judge shall determine,
on a case ny case oasis, whether a dispute is appropriate tor
resolution nv an ADR process.

3. The C~urt should encourage panics to participate m ADR
processes. Sanctions should only be imposed if there was failure
to rarr.cmate in the process in accordance with the order of the

court.
SELECTION OF NEUTRAL

1 Panics snail choose their own qualified neutral if they can
agree. |I; tne parties are unable to agree, the coun may appoint
the neutral.

2. .n acproDriaie circumstances, excluding mediation, the court,
upon agreement ot the panics, may appoint an individual who
does net qualify unaer standards promulgated for neutrals if the
court rases its appointment on legal or other professional training
or exper.er.ee.

SITE OF ADR PROCESS

1 The appropnatc setting for the ADR process may be
determined by agreement of the parties and the neutral or order

of the coun.
ATTENDANCE AT ADR PROCEEDINGS

1. Non-oinding ADR program sessions shall not be open to the
public except with the consent of the parties.

2. Attorneys for the panies shall be permitted to attend all ADR
proceedings.

3. Processes aimed at settlement of the case, such as mediation,
mini-tnals. or med-arb, shall be attended by individuals with the
authority to settle the case.

4. Processes aimed at reaching a decision onthe case, such as
arbitration or summary jury trial, need not be attendedby
individuals with the authority to settle the case, so long as they
arc reasonably accessible.



H CONFIDENTIALITY OF PROCEEDINGS

1 Statements made and documents produced in a mediation,
mini-trial, ur summary jury triai mav not be used by n partv or a
third party at a suosequent proceeumg on tne same ease or in a
collateral proceeding. In binding aroitrauon and when the time
period tor oe novo review expires m non-binuing arbitration,
admissions, sworn testimony ana documents produced may be
used in subscouent pioceeuings tor anv purpose.

2. The notes, records, and recollection or the neutral shall be
private ana protected trom disclosure, unless required by law. ur
in connection with a judicial cnallengc to. or enforcement of. an
arbitration award.

5. The approoriate rules ana statutes shall be amended to
include provisions relating to ADR. including the Data Privacy
Act and the Supreme Court Rules on Public Access to Recoras ot
the Judicial Branch. . .

The Commission approves Pan | with the exception of subpan D., 1. That
recommendation states that the judge has the power to disagree with the alternative
dispute resolution process adopted by the panies and may order the parties to utilize
one of the non-binding ADR processes. Tlie Commission takes the position that if the
parties agree to the alternative resolution process to be used, the judge should not have
the power to interfere with that choice.

Second, as to the timing of the conterence. subpart D.l states that if the parties
are unable to agree on the ADR process or the inning or the process, "the coun shall
schedule a conference with the panies within tne next 30 days." The Commission takes
the position that the coun, within 30 days, should schedule a conference to take place
at some later date.

The Commission takes no position on Pan Il of the report, which deals with the
training and qualification of neutral persons for coun annexed and coun referred ADR

programs.

The Commission recommends the enactment of enabling legislation facilitating
judicial adoption and implementation of alternative dispute resolution procedures
consistent with the Minnesota Supreme Coun and Minnesota State Bar Association
Task Force recommendations on Alternative Dispute Resolution.

50



L. State and Municipal Tort Liability

In 1962. in Snanel v. Mounds View School District Nn, the Minnesota
Supreme Court prospecnveiv abolished municipal ton immunity. The legislature
responded in 1963 by enacting Minn. Stat. chapter 466, which abolished local
governmental unit tort immunity, but imposed a cap on individual claims of $25,000 for
wrongful death claims and $50,000 for personal injury claims, subject to a cap of
5300.000 per occurrence. In 1975, in Nictint? v. Blondcll.97 the Court prospectively
abolished state tort immunity, although not on constitutional grounds. The legislature
responded by enacting the state tort claims statute with a limit on liability of $100,00
lor death and other claims, subject to a $500,000 per occurrence iimit.

In 1976 the legislature increased the cap for municipal liability to $100,000 for
wrongrul death or other injury, bringing that limit into line with the limit on state ton
;iability, but preserving the S300.000 per occurrence cap on damages. In 1983 the
legislature increased the individual limits on liability to $200,000 under both ton claims
uatutes and increased the per occurrence limits to $600,000 under both statutes.

Tlie caps in both statutes have been subject to constitutional attack and the
Minnesota Supreme Court held both constitutional against equal protection and due
process attacks.98 In both cases the coun noted that the statutes limiting state and
municipal ton liability have legitimate governmental purposes: "protection of the fiscaC
integnty and financial stability of the State” and its political subdivisions.99 The Couri®
concluded that the limitations on liability were rationally related to a legitimate
governmental purpose and were therefore constitutional.

The Commission has considered the limitations on the liability of the State of
Minnesota and its municipalities, and the arguments for and against expanding that
liability. The Commission is aware of the inequities that arise when seriously injured
individuals are severely restricted in the amount of money they are able to collect from
the state or political subdivisions when the cap applies, as well as of the problems that
arise when the state or municipalities are held liable for performing governmental
functions that are obligatory and the governmental bankruptcy that could arise from
unlimited liability.

The Commission has experienced some frustration at the lack of claims data to
support the extent of the exposure of the state and its municipalities to tort liability.
Absent that data it is difficult to make any concrete recommendation concerning an
increase in caps on damages. However, the Commission does recommend that the
legislature give serious consideration to directing the state and municipalities to collect
data on claims experience and, thereafter, to raising the caps on damages for political
subdivisions, particularly given the fact that many of those subdivisions have insurance
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limits in excess of the caps.
M. Mandatory Automobile Liability Insurance

When the no-fault automobile insurance act was onginc'lv enacted in 1975 the
required limits tor automobile liability insurance were set at $25,000 bodily injury per
person, subject to a S50.000 per occurrence limit, and $10,000 for property damage.
That limn was increased in 1985 to $30,000 bodily injurv per person with a $60,000 per
occurrence limit, and S10.000 in property damage.100 In many cases, the mandatory
limits are inadequate to fully compensate tne injured individual.

The Commission recommends that the legislature study the automobile liability
insurance limits, with a view toward increasing those limits.

N. Attorney Fees

Criticism of civii litigation frequently focuses on the contingent fee arrancemcnt
plaintitis maxc with their attorneys. Under the contingent fee arrangement the attorney
receives a set percentage of a tort recovery, usually between 25 and 50 percent, rather
than an hourly fee. The attorney’ compensation is thus contingent on success in the
lawsuit. The contingent fee arrangement is virtually the sole method used to finance
personal injury litigation.

There are numerous arguments that have been made for and against the
contingent fee arrangement. The chief attribute of the contingent fee is that it allows
an injured person to obtain access to the best available legal counsel and to obtain
access to the courts, regardle .s of means. The chief criticisms are that the contingent
fee fosters conflicts of interest and frivolous litigation, and overcorapensates some
attorneys.101

No one has seriously argued that the contingent fee arrangement should be
completely abolished in favor of the English rule, which requires the losing party to pay
the other party’s attorneys fees, but there have been numerous suggestions for limiting
the contingent fee, usually based on a sliding scale that reduces the amount o: the
contingent fee as the damages award increases.

The consensus of the Commission is that there is no justification for legislative
intervention in the area of contingent fees. There is nothing inherently unfair about the
contingent fee arrangement. The arrangement is a matter of contract between the
plaintiff and the plaintiffs attorney. While numerous formulae for determining fees
have been proposed over the years, none have been workable or fair for all cases to
which they could apply. The Commission is of the opinion that peer pressure and
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attorney education are the cest means ot ensuring that the contingent fee will not be
abused.

Accordingly, the Commission recommends that there be no legislative intervention
into the area of contingent tee arrangements.
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A bill for act

relation to civi;

jny memoer cf a nousenoid from nomeowners insurance
policies: aadressing reauccion Ot damaaes m an aceion
under r.o-rauic automooile insurance: escaolisnino a
minimum fine for failure cc purcnase auccmooile
insurance: ..-.creasing cr.e fine for failure co use seas
belts: escaolisnmqg minimum and maximum fines fer
failure to proauce proof of auccmooile insurance and
for using a false auccmooile insurance idencificacicn
card: requiring use of protective neadqgear cn
motorcycles: clarifying tne execution of a state
agency lien for medical assistance in a civil case:
preserving common law ccrt law claims against aaults
wno Knowingly alconoi.c beverages to minors: cnangmc
the scanaarc fcr awarding punitive carnages: addressing
wnen a principal may oe field liable for punitive
damaoes for an act cf the principal's agent: requiring
a separate trial to address punitive damaaes:
requiring tr.e court to review a punitive carnages
aware: makKinc cr.e contributory neglicence ru.e apply
to damages resulting from economic less: redefining
fault: aooiisnmg tne doctrine of last clear cnance:
repealing cr.e limit on intangible loss damages ana cr.e
requirement tr.ac # jury specify amounts for past.
future ana ir.tangicle loss carnages: amenomg Minnesota
Statutes 1989 Supplement, sections 658.67, subdiwsion
4: 169.791, subdivision 6: 169.793. suodivision 2
Minnesota Statutes 1988, sections 65A.295: 658.51.
subdivision 1: 169.686, suodivision 1: 169.974. oy
adding a suodivision: 256B.042, suodivision 5:
340A.801. oy adding a suodivision: 541.051.
subdivision 1: 548.36, suodivision 3: 549.20.
subdivisions 1 and 2. and by adding two subdivisions:
604.01. suodivisions 1. la, and 3: repealing Minnesota
Statutes 1988, sections 549.23 and 549.24.

IT ENACTED BY THE LEGISLATURE OT THE STATE Or MINNESOTA:

Section i. Minnesota Statutes 1988. section 65A.295, s

amended to read:

65A.295 [HOMEOWNER'S INSURANCE COVERAGE.;

ia) Every insurer writing ncaeowner's insurance in tms
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state sr.all rain avaiiao.o a: least one fcrm of homeowner s
policy iz: eacr. level ot peril coverage offered by tne insurer
m wnicr. t.-.e ir.sureo has t.-.e opcicn to specify tne dollar amount
zi coveraoe orovided for structures otner than tne dwelling and
for persona, property. The premium must be reduced toreflect
tr.e reauceo r:s< cf lesser coverage.

ib) A written notice must be provided to all applicants
romeowncr's insurance at tr.e time of application informing them
of the options provided i.t paragrapn (a).

(c) Coverage fcr structures otner cnan the dwelling is the
coveraoe providea ur.aer "Coverage 3. Other Structures'* in the
stanaarc homeowner 2 policy. Coverage for personal property s
tne coveraoe proviocd ur.cer "Coverage C. PersonalProperty" tn
tr.e stanaaro homeowner's pacKaoc policy.

<d) "Level or peril" refers to basic, aroao. and all rislc
levels of coveraqe

(el No insurer rav include in anv homeowner's insurance
pollcv a provision excluding coveraoe for members of the same
r.ouscnold.

Sec. 2. Minnesota Statutes 1988, section 65B.51.
subdivision 1. is amended to read:

Subdivision i. [DEDUCTION OF BASIC ECONOMIC LOSS
3EMETICS. ] With respect to a cause of action m negligence
accruing as a result cf injury arising out of the operation.
ownership, maintenance or use of a motor venit le wit*, respect to
wnlch security nas been provided as required by sections 6SB.41
to 65B.71, tnere-snaii-be-dedaeces the court snail deduct from
any recovery the * *¢ of basic oroptional economic loss
Benefits paid or *.e.w*e. or wnicr. would be payable but for any
applicaole deductible, .n anv caae wnere the claimant is found
to be at fault under section 604.01. tne deduction for basic
economic Isss benefits must be made before the claimant’s
damages are reduced under section 604.01. subdivision 1.

Sec. |I. Minnesota Statutes 1989 Supplement, section
6SB.67. subdivision 4, it amended to read:

Subd. 4. (PENALTY.) (@) A person wno violates this section

2

for
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i guilty ot a misdemeanor.

within ten years cf the first ¢

this section, or a statute or o

conformity wicn this section, .s guilty of a gross

The operator of a motor vemcie

subdivisio

vemcie or

person or

n

J and wno causes or

motorcycle accident

:rCSOCP? ) JH

t two prior conv.

rainanca from ano

LT54-1

\ person wno violates this section

ctions wunaer

tner state

or motorcycle wno violates

ir.

misaemeanor.

contributes to causing a motor

that results m tne acatr.

of any

n substantial bodily harm to any person, as deflnca

m section 609.02, subdivision 7a, .3 guilty of a gross
misdemeanor. Iri addition to anv sentence of Imprisonment wntc.m
tr.e court mav e.moose on a person convicted of violating cn:s
section. tr.e count sr.all ..moose a fine of not less man S500.

Sec. 4. Minnesota Statutes 1988. section 169.686,
suodivision 1. is amenaeci to read:

Subdivision 1.

adjusted andfasteneo seat salt

(1) thedriver

(2)

a

passenger riding in

vemcie: and

(3) a passenger riding m any seat of d passenger

wno is older than three out you

A person wno is IS years o

clause (1) or

snail be worn by

of a passenger vemcie:

the frontseat

ISEAT SELT REQUIREMENT.1 A properly

of a passe oer

nger than 11 years of age.

vehicle

f age or older and wno violates

(2) is suo”ect to a fine of SEO0O S50.

of the passenger vemcie m wmch the violation

subject to a Si8 S50 fine for a

oy a cnild of the driver under

tne age of 11.

violation of clause

tne age of IS or

The driver
occurred is
(2) or (3)

any cnild

under

A-peace-offfeer-fflay-noe-i33Be-a-e*tnttan*£or-a

vroiae*on-of-th*9-aeeeson-isntea3-ene-e#£feer-iawfBisy-3eopped“or

deea*ned-the-dr*Yer-9e-trhe-moeer-ven*eie-£or-a-mot*ng-v*ofat*en

oener-enan-a-Ytoiaeton-rnroiricng-motor-venieie-eqotpmentT

department

suodivision on a person's

of public safety sna

authority who is responsible fo

violations

misdemeanor

Sec.

5.

il not record a v

iolation

r prosecuting misdemeanor

of

The

this

driving record. The same prosecuting

of this section is responsible for prosecuting gross

violations of this

Minnesota Statutes

section.

1989 Supplement,

section
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159.731, luodivisicn 6, .s amended to read!
Subd. 5. PENALTI'. Any violation zi this section is a
-iisoemeancr. .n aaatticn to anv sentence of imprisonment wnicn

me court r.av moose. tne court sr.ail moose a fine of not less
-nan 5500 nor r-.ore man S700.

Sec. b. Minnesota Statutes 1989 Supplement,section

.69.733, suoQivision 2, :3 amenaea to read:
Subd. 2. IPENALTY. I Any person wno violates any uf the
provisions or suodivision i is guilty o: a misdemeanor,

addition to anv sentence of imprisonment imcr. tr.e court mav
.mocse, me court snail impose a fine of not less than S500 nor
more tnanS700.

Sec. Minnesota Statutes 1988, section 169.974, s
amenaea by aadma a subdivision to reaa:

Subd. j .;,HELMET USE REQUIRED.) Protective neaaaear shall
oe worn bv:

(1) The operator of anv motorcycle or other vehicle defined
in section 169.01, subdivision 4; and

(2) Anv passenger on a motorcycle or other vehicle defined
m section 169.01. subdivision 4.

Anv operator or passenger who violates this subdivision s
ilty of a petty misdemeanor and mav be sentenced to pav a fine
of not more than S25.

Sec. 3. Minnesota Statutes 1988, section 256B.042,
subdivision S, is amended to read:

Subd. 5. (COSTS DEDUCTED.] Upon any judgment, award, or
settlement of a cause of action, or any part of it, upon which
the state agency nas filed its lien, including compensation for
liguidated, unliquidated, or other damages, reaaonaaie-eoaea-o0e
coiieettonT-rneiading-Beeorney-eeesT-mnst-oe-dedaceed-ftrsttT
The-raxx-caeane-ed-.-iedxeax-eaaxatanee-paxd-to-er-gn-Behaid-ot
the-peraon-as-e-resait-et-the-in“ary-maae-ae-dedaetted-nextT-and
patd-ta-che-ataee-ageneyr— ?he-reae-.-.aar-ae-paxd-ts-ehe-medxeai
aaaiatanee-reespxene-or-seher-praeneifft—?he-praineiffz
noweverT-maat-reeetve-att-seaae-one-entrd-oe-ehe-nee-reeovery

aeter-aetorney-eeea-and-oeher-eoiieeexon-toata the state aaencv
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~av oe reimbursed ftr regicj: etotnses said, cut only tr.e
extent c: tr.ose expenses and cr.lv to tne extent tr.ac recovery on
m"e ciaim aosent tr.e lien would produce a duoiicaticr. of
cenefits or reimbursement cf the same Ilcs3. The i.en :c
enrorceaole aoair.st tne p.amtiff smv if tne state acencv. .non
lemana bv trr.c Piaintiff, agrees :~ nav a snare or tne attorney
rees and costs incurred tn prosecute tne claim. in sucn
proportion as cr.e amount ct tne state agency's lien pears to anv
eventual recover'/ on the claim.

UpOﬂ settlement, tne state aaencv mav negotiate ar.d reduce
.rs lien for reimbursement in accordance vith tr.e facts and
circumstances cf tr.e case, ..-.eluding, put not limited to.
comparative fauit under section 604.01, me Jlivelihood ct
recovery, causation, and aoolicaole limits cf recovery.

Sec. j. Minnesota Statutes 1988, section 540A.601. -s
amended by adding a suodivision to read:

Subd. 3. Nothing m this cr.aoter precludes common law tort
c.aims aoain3t anv person 21 vears old Or older WNO Knowingly
provides or furnisnes alconolic beverages ts a person under me
aoe of 21 vears.

Sec. 10. Minnesota Statutes 1988, section 541.051,
suodivision 1, is amended to read:

Subdivision 1. (a) Except wnere fraud is mvoivea. no
action by any person in contract, tort, or otnerwise to recover
damages for any injury to property, real or personal, or for
codily injury or wrongful deatn. arising out of tbe defective
and unsafe condition of an improvement to real property, nor any
action for contribution or indemnity for cartages sustained cn
account of tbe injury, snail be orougr.t against any person
performing or furnishing the design, planning, supervision.
materials, or observation of construction or construction of tbe
improvement to real property or against the owner of the real
property more cr.an two years after discovery of the injury or,
in the case of an action for contribution or indemnity, accrual
cf the cause of action, nor, in any event sr.ail sucn a cause of

action accrue core than ten years after suoscancial completion
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cf the construction. lace of siostantiai completion snail be
determined by tne aate wnen construction is sufficiently
completed so tnat tne owner c: tr.e owner's representative can
occupy or use tr.e improvement fcr tne intended purpose.

(b) For purposes ct paragraph (a), a cause of action
accrues upon discovery of tne mtury or, m the case of an
action for contrioution or indemnity, upon payment of a final
judgment, arbitration award, c: settlement arising out of the
defective and unsafe condition.

(c) Nothing in this section shall apply to actions for
damages resultir.., from negligence m the maintenance, operation
or inspection of tne real property improvement against the owner
or other person in possession.

(d) The limitations presented ir. this section do not aoolv
.0 the manufacturer or suoclier of anvequipment ormachinery
installed upon real property.

Sec. 11. Minnesota Statutes 1988, section 548.36,
subdivision 3, is amended to read:

Subd. 3. [DUTIES OF THE COURT.] (a) The court snail reduce
the award by the amounts determined under subdivision 2. clause
(1), and offset any reduction in the award by the amounts
determined under subdivision 2, clause (2).

(b) If the court cannot determine the amounts specified in
paragrapn (a) from the written evidence submitted, tne court may
within ten days request additional written evidence or scnedule
a conference with the parties to obtain further evidence.

tc) In anv case where the claimant is found to be at fault
under section 604.01. the reduction required under paragraph (a)
must be made before the claimant's damages arereduced under
section 604.01. subdivision 1.

Sec. 12. Minnesota Statutes 1968, section 549.20,
subdivision 1, is amended to read:

Subdivision 1. (al Punitive damages snail be allowed in
civil actions only upon clear and convincing evidence that the
acts of the defendant snow o-wtirfai-mdtfferenee-eo deliberate

disregard for the rights or safety of otners.
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b) A defenaant ras actea with deliberate disregard for tne
riants cr safety of ctr.ers if the defenaant r.as knowledge of
facts cr intentionally disregards f3cts mat create a nion
orotiaDiiirv of ir.iurv to the rrents or safety of others ana:

11 deliberately nroceeas to act in conscious or
intentional disregard of tne moh decree c¢c* oroDaDtlitv of
iniurv to the riohcs cr safety of others: or

(2) deliberately oroceeas to act with indifference to tne
non orobaoiiirv of in'urv to tr.e riants cr safety of ocners.

Sec. 13. Mtnnesota Statutes 1388, section 549.20,
suodivision 2. is amenaea to read:

Subd. 2. Punitive damages can properly oe awarced against
a master or principal because of an act cone 0y an agent only if:

a)tne principal autnontea

tr.e act. or

(b) tne agent was unfit and tne

pri

tr.e doing and

ncipal

tr.e manner

of

wos-reeitieaa-rn

empioytng-tne-egene deliberately disregarded a high probability

mat tr.eaaent was unfit, or

(c) the agent was employed

authority to establish policy and make p

for tr.e principal and was acting m the

employment,
(d)

described

or

the principal cr a managerial

in clause (c), ratified or app

mowing of its character and oronable co

Sec. 14. Minnesota Statutes 1988,

amended by adding a subdivision to read:

Subd. 4. In a civil action

souont. th- trier cf fact shall, if requ

defendant, first determine whether

se awarded. Evidence of the financial ¢

defendant and other evidence relevant

is not admissiole m that oroceedinc.

has been made, the trier of fact shall,

proceeding, determine wnether and

damages will be awarded.

in a managerial

agent

in which oumtive

After s

in wnat

lanning level

scope of that
of the
roved the act

nsequences.

section 54'.". 20,

ested

compensatory damages are

ondition of the

r. a separate

amount

punitive

capacity with

while

to do so bv me

decisions

principal”?

damages are

to

onlv to punitive damages

.ch determination
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Sec. |IS. Minnesota Statute* 1988. section 549.20, is

amended oy adding a subdivision to read:

Subd. 5. The courtsnail specifically review the punitive
damages award ir. lianc of tr.e factors sec fartn :n subdivision 3
and snail make specific findings with respect mem, me
appellate court, if anv. also snail review cr.e award In Iloht of
tne factors sec farm in tr.at subdivision. Nothing m this
section mav be construed :: restrict either court's authority to

limit punitive damages.

Sec. 16. Minnesota Statutes 19BB, section 604.01,
subdivision 1, is amended to read:

Subdivision 1. [SCOPE OF APPLICATION.] Contributory
fault snati does not oar recovery in an action oy any person or
tbe person's legal representative to recover damages for fault
resulting in death” or in injury to person or property, or in
economic los3. if the contributory fault was not greater than

the fault of the person against whom recovery is sougit, but any

damages allowed shnii must be diminished in proportion to the
amount of fault attributable to the person recovering. The
court may, and when requested by any party shall, direct the

jury to find separate special verdicts determining the amount of
damages and the percentage of fault attributable to each party:
and the court shall then reduce the amount of damages in
proportion to the amount of fault attributable to the person

recovering.

Sec. 17. Minnesota Statutes 1988, section 604.01,
subdivision la, is amended to read:

Subd. Ila. (FAULT.] "Fault" includes acts or omissions that
ar.. in any measure negligent or reckless toward the person or

property of the actor or others, or that subject a person to
strict tort liability. The term also includes oreach of
warranty, unreasonable assumption of risk not constituting an
e- iss consent or primary assumption of risk, misuse of a
product and unreasonable failure to avoid an injury or to
mitijate damages, and the defense of complicity under section

340A.801. Legal requirements of causal relation apply both to
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fault aa cr.e oasis for .;aoility and to concrisutory fault, "jtp
doctrine of last clear cr.ancr is anolisned.

Evidence cr ur.reaaonaole failure to avoid aggravating an
.r.iurv or to miticace damages rtav n» considered onlv m
determining tr.e carnages to wnicr. tr.e claimant it entitled. It
nav not be considered ir. determining tr.e cause of an accident.

Sec. 13. Minnesota Statutes 1988. section 604.01,
suodivision 3. .s amended to read:

Subd. 1. PROPERTY DAMAGE OR ECONOMIC LOSS:SETTLEMENT OR

PAYMENT.| Settlement with or any payment made to a person or on
tne person's oenaif to otners for damage to or destruction of
property or for economic loss snoir does not constitute an
admission of i.anility oy tne person maKing tr.e payment or on
jnose oenaif tr.e payment was made.

Sec. 19. REPEALER. |

Minnesota Statutes 198B. sections 549.23 and 549.24 are
repealed.

Sec. 20. IEFFECTIVE DATE: APPLICATION.)

Section 1 :s effective Mav1l. 1991. and applies to all

.nsurance policies providing Homeowners coverage that are

executed, issued, issued for delivery, delivered, continued, or
renewed on orafter that date. Sections 2. 3. and 10 to 19 are
effective thecav fallowing final enactment and apply to all

causes of action arising on or after that date. Sections 3 to 7

are effective August 1. 1990, and apolv to violations occurring
on or after cr.at date. Section 9 is effective August 1. 1890

and applies to causes of action arising on or after mat date.
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The Honorable Dave Donley
Alaska State Legislature
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Re: H.B. 166
Dear Representative Donley:

As you know, z am the president of the Alaska Academy of
Trial Lawyers, an organization of nearly 200 lawyers from
all over Alaska. The recent hearings held by your committee
have been the subject of much discussion and concern by the
members of the Academy 1in relation to the lack of scheduled

hearings to address toxic and environmental issues. |
understand there now will be hearings to address these
areas and you are to be congratulated for this. We believe

the hearings will clearly reflect that H.B. 166 1is harmful
to the civil rights of those victims harmed by toxic or
environmental torts.

The recent disaster in Valdez has highlighted the
inappropriate nature of many aspects of this bill. This
bill will have an absolutely devastating effect upon the
abilities of victims of future environmental or toxic torts
to recover Tull compensation for their damages and 1injuries
under state law.

The 1impact of the bill is such that it will not only harm
individuals such as fisherman, but it will also harm
organizations such as native corporations. For instance,

have you considered, in any depth, how this bill 1is going to
impact the rights of native corporations to recover for
damages to their lands as a result of toxic or environmental

torts? This 1is presently a very 1interesting question. The
previously parsed tort reform bill (AS 09.17.010) contains a
$500,000.00 1limit for non-economic damages. Therefore, it

is certainly arguable that every native corporation 1in the
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Prir.ce William Sound has been limited by the legislature to
$500,000.00 for non-economic loss as a result of the damage
to their ancestral lands. Certainly, this defense is going
to be raised, and it will ultimately be litigated, but this
is simply one example of the devastating nature that so-
called "tort reform™ can have in the environmental area.

0Of equal concern 1in relation to the $500,000.00 Ilimitation
in AS 09.17.010 1is the argument that it limits punitive
damages claims to $500,000.00. Imagine thatl In Valdez,
where the gross, criminal negligence has resulted in
hundreds of millions, if not billions, of dollars 1in damages
the punitive damages claims of each native corporation, each
fisherman, each processor, etc. may be limited to
$500,000.00 wunder state law! Even the State of Alaska“s
claims may be limited to $500,000.00!

As another example, the recent 1initiative doing away with
joint and several liability is going to have a severe impact
in the Valdez disaster. You can bet that the oil companies
and the insurance <companies are going to ultimately sue
everybody in sight trying to lay off some liability,
claiming that other parties are responsible for a portion of
the 1incredible damages that have occurred. In this respect
a terrible disservice to the citizens of Alaska was
performed by the Coalition For Tort Reform.

Further, the six-year statute of vrepose proposed in the
present bill H.B. 166 is disastrous in relation to
environmental and toxic torts. In many instances, the
damages caused by environmental pollution go on for many,
many years beyond the six years. In other instances, the
acts of neglect are not discovered as they have been hidden
by the polluters. This has occurred over and over again
across the United States. Polluters don"t generally
advertise that they have polluted, and quite often the
environmental disaster is not apparent immediately - unlike
the Valdez situation.

As vyou know, environmental interests are <coming together
across this state, nationally and internationally, to
address the Valdez situation. The so-called contingency
plan of the oil companies has been found to be grossly
inadequate, and governmental controls to protect us all need
to be erected and strengthened. Similarly, we would hope
that your committee would step back a pace or two and re—
examine this bill in light of the Valdez disaster.
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Frankly, 1 believe you will see increasing efforts to link
so-called "tort reformers”™ with the Valdez disaster as the
public becomes more aware of the Ilimitations of Iliability
passed in Alaska in the last several years. I am sure
neither you nor your committee wish to be seen as assisting
the oil <companies and other special 1interests in further
dismantling the legal system which provides at least some
protection for victims of environmental disasters.

Indeed, the legislature would be doing a far greater service
to consider repealing the Ilimitations passed in 1986 rather
than extending them further. At the very least, exceptions
for toxic and environmental torts should be made and clearly
the limitations provisions of AS 09.17.010 should ©be
clarified or eliminated.

On behalf of the Academy membership, I urge you to
reconsider this bill 1in 1light of the Valdez disaster. |
look forward to reporting to the membership the actions of
yourself and your committee in this regard.

Sincerely yours,

ALASKA ACADEMY OF TRIAL LAWYERS

Dc
President

cc: House Labor & Commerce Committee:

l-ax F. Gruenberg, Jr.
David Finkelstein

H. A. "Red" Boucher
Virginia M. Collins
Loren Lemar.

Mark Boyer



INTRODUCTION

I/a™ o

A statute of limitations is a law that requires a party who
believes himself or herself to have been injured to bring an
action against the responsible party within a certain time frame.
Most states and the District of Columbia have enacted such
statutes to protect architects, engineers and others 1in the
construction industry from exposure to unlimited liability on

individual projects.

These laws attempt to strike a reasonable balance between the
interests of those who may be potentially "harmed"™ and the
rights of defendants to be free of potential suits after a
reasonable period of time. In states where no such legislation
is in effect, design professionals face a lifetime of liability
on each of their projects.

Most state laws relating to design professionals are actually

"statutes of repose.” These are laws that set time periods
within which a suit may be filed regarding a cause of action
regardless of wher. the cause occurred. The usual statute of

limitations starts to run from the data of 1injury or other cause
of action ana actions brought after the end of the statutory
tine period are barred. The statute of repose establishes the
beginning of the time period not the cause of action, such as

an injury, but another event, such as the substantial completion
of a building. When the specified time period has expired,

suits for actions occurring after that period are barred.

State statutes of limitations for design professionals and the
construction industry come under attack in the courts period—
ically, and may 1in fact be found to be unconstitutional. A
review of the case law referred to in those situations will
provide a complete understanding of the problems 1involved in

an individual state. It is important that AIA state and local
components, as well as individual architects, closely monitor
activity relative to their state"s statutes and that industry
members now seeking new or amended laws carefully review related
legislative and judicial activity to track a well-defined path

through the legislative process.

AITA X "Compendium: State Statutes of Limitations” 1is timely
and should be a useful working tool for those dealing with

this 1issue.

THE AMERICAN INSTITUTE Of ARCHITECTS 1734 NEW YORK AVENUE. N.W. WASHINGTON. D C. 20006
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Alabama:

Alr ska:

Ari zona:

Arkansas:
California:
Colorado:
Connecticut:

Del aware:

District of Columbia:

Florida:

Georgia:
Hawail :
ldaho:

Illinois:

Ind:ana:

lowa:

Kansas:
Kentucky:
Louisiana:
Maine:

Maryland:

Massachusetts:

Michigan:

Minnesota:
Mississippi:

Missouri:

SUMMARY

No statute of limitations at this time;
previous law declared unconstitutional

Six years from substantial completion

Does not have a statute of limitations
for design professionals

Five years from substantial completion
Ten years from substantial completion
Ten years from substantial completion
Seven years Tfrom substantial completion
Six years from substantial completion
Ten years from substantial completion

Four years from actual possession by
owner

Ter. years from substantial completion
Ten years from substantial completion
Six years from substantial completion

Ten years from substanital completion
plus four years from discovery of cause

to take action
Ten years from substantial completion

Does not have a statute of limitations
for design professionals

Ten years after performance of services
Five years after performance of services
Ten years after occupation by owner

Ten years after substantial completion

Ten years after improvement becomes
available

Six years after performance of design
or construction

Six years after occupancy or acceptance
of improvement

Fifteen years after substantial completion
Six years after written acceptance or use

Ten years after completion of construction

1
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Montana:

Nebraska:

Nevada:

New Hampshire:

New Jersey:

New Mexico:

New York:

North Carolina:

North Dakota:
Ohio:

Oklahoma:

Oregon:
Pennsylvania:

Rhode 1Island:

South Carolina:

South Dakota:

Tennessee:
Texas:
Utah:
Vermont:
Virginia:
Washington:
Wisconsin:

Wyoming:

THE AMERICAN INSTITUTE OF ARCHITECTS

Ten years after completion of construction,
plus one year for action after cause

Ten years after professional
is rendered

service

Eight years after substantial completion

No statute of limitations at this time;
previous Law declared unconstitutional

Ten years after performance
and construction

Ten years after substantial
Three years after cause for
Six years after substantial
Ten years after substantial

Ten years after performance
and construction

Five years after substantial

of services

complete »
action

completion
completion

of services

completion,

plus two years for action after cause

Six years after substantial

completion

Twelve years after substantial completion

Ten years after substantial

completion

No statute of limitations at this time;
previous law declared unconstitutional

No statute of limitations at this time:
previous law declared unconstitutional

Four years after substantial

Ten years after substantial

completion

completion

Seven years after substantial completion

Six years after cause of action

Five years after performance of services

Six years after substantial
Six years after substantial

Ten years after substantial

2
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completion

completion
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STATUTES OF LIMITATION AND REPOSE

Almost thirty years have passed since the enactment
in 1961 of the first special statute of limitation for law.
suits against architects, engineers and others who design
and build construction projects. During this period,
much interest has been focused on the legislative pro-
grams that led to the enactment of such statutes and
their interpretation by tho courts once enacted.

This issue of Guidelines jor Improving Practice up-
dates Volume IX, Number 6; it will review some of that
history and provide an update on the current status of
statutes of limitation and repose for architects and en-
gineers. It should be recognized, however, that new
court decisions interpreting these statutes arc being
handed down with increasing frequency and some of the
following information could quickly become out of date
Therefore, if the need arises, an attorney should be con-
sulted to determine the precise status of the statutes of
limitation or repose in any given jurisdiction.

The earlier Guideline reports on this subject liave
been identified as statutes of limitation, whereas in more
recent years the courts have generally identified these
statutes as statutes of repose. The essential difference
between the two is that a statute of limitation refers to
a limited period of time during which a plaintiff must
tile an action after the cause of action accrues; that is
from the time the injury or damage was first discovered
or reasonably should have been discovered. This limited
period of time is usually in the two to three year range.
A statute of repose, on the other hand, bars an action
for injury or damage after a stated period of time fol-
lowing substantial completion of the project. Thus, in-
jury or damage flowing from a constructed facility more
than the number of years stated in the law (on the av-
erage between seven and eight years) is barred and the
question of the alleged negligence of the design profes-
sional is not subject to legal procedures.

Statutes of repose have been challenged on constitu-
tional grounds in almost every state which has enacted
such a law Most of these challenges have failed, but as
shown in the following tabulation, some courts have re-
jected the statute of repose in cases where the injury or
damage occurred after the stututc had mn out, and the
plaintiff was denied the opportunity to present evidence
of alleged negligence. Those courts which have rejected
the constitutional challenges have noted that in striking

Published by toe Offce fcr Professional Liability Research of Viclor O. Schinnerer &C_ompanEv, Ire .in
cooPera_non with tha American Institute of Architects, tha National Society of Professional Eng
essional Engineers in Private Practice, and Continental Casualty Company, on* of the CNA nSurarct

Pro
companies.

Copyright t988 Vclor O. Schir ,. v & Company. Inc. 1283-12M
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a balance between the interests of potential plaintiffs
and the interests of potential defendants who have a
right to be free from suit after the passage of a reason-
able period of time, the plaintiff is still free to pursue a
claim against the owner or tenant in possession of the
building; therefore the plaintiff is not left without r. rem -
edy.

In addition to the constitutional issue, the courts in
many cases have had occasion to interpiet the statutes
in terms of those protected by it, the precise language
as to scope of coverage by types of projects, and. in
some cases, differences between patent (obvious) and
latent (hidden) alleged defects. Tlie following tabulation
is summarized from a detailed review of the reference
to the state codes and the pertinent court decisions This
comprehensive information is available to those archi-
tects and engineers, as well as to their attorneys, who
may need such detail.

STATE UY STATF. STATUS Of
STATUTES OF LIMITATION AND KEPOSF.

Alabama—Seven year statute enacted in 1975 ruled un-
constitutional in 1983.

Alaska— Six year statute enacted in 1967 held unconsti-
tutional in 1988

Arizorm— No special statute has been enacted.

Arkansas—Five year (eomtact) and four year (tort)
statute enacted in 1967 upheld in 1970. and U.S. Su-
preme Omit dismissed further challenge because no
federal question was involved.

California—Four year (patent defects) and ten year (la-
tent defects) statutes enacted in 1967 and 1971 upheld in
1976 and 1982.

Connecticut— Seven
year sta.ute enacted in
1969 upheld in 1988.

Delaware—Six year
statute enacted in
1970 upheld in 1984.

District of Colum-
bia—Ten year statute

NOErs
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enacted in 1972 upheld in 1986.

Florida—Fifteen year statute for patent defects and four
years for latent defects enacted in 1980 upheld in 1986.
Georgia—Eight year statute enacted in 1968 upheld in
1982.

Hawaii—Tin year statute enacted in 1983. No cases to
date on validity of the statute, previous statutes held
unconstitutional in 1973 and 1982.

Idaho—Six year statute enacted in 1965 upheld in 1982.

nilnoii—TWo year statute of limitations for architects
and engineers enacted in 1983 upheld in 1986; four year
statute of repose held unconstitutional in 1967.

Indiana—Ten year statute enacted in 1967 upheld in

lowa—No special statute enacted.

Kansas—T\vo year (patent defects) and ten year (latent
defects) enacted in 1963. No reported casts, but held by
trial court fo bar malpractice action against an architect

in 1977.
Kentucky—Five year statu'.c enacted in 1966 held un-
constitutional in 1985

Louisiana—Ten year statute enacted in 1964 upheld in
1978.
Maine—Ten year statute enacted in 1975. No reported
cases.
Maryland-Ten year statute enacted in 1979 upheld in
1985.

M assachusetts—Six year statute enacted in 1968 upheld
in 1982.

Michigan— Six year statute enacted in 1967 upheld in
1980.

Minnesota—Ten year statute enacted in 1980 upheld in
1982.

Mississippi—Ten year statute enacted in 1966 upheld in
1982.

Missouri—The year statute enacted in 1976. No re-
ported cases.

Montana—Tbn year statute enacted in 1971 upheld in
1976.

Nebraska—Ten year statute enacted in 1972 upheld in
19S7.

Nevada—Twelve year statute enacted in 1985 following
1965 statute being held unconstitutional in 1983. No re-
ported cases on 1985 statute.

New Hampshire—Six year statute enacted in 1965 held
unconstitutional in 1982.

New Jersey—Ten year statute enacted in 1967 upheld in
1972.

New Mexico—Ten vear statute enacted in 1967 upheld
in 1977.

New York—No separate statute for design professionals,

but general malpractice law applied to cut off actions
against design professional* on contract claim* after six
years following issuance of certificate of completion, and
three years for claims based on negligence. Personal
injury action by person with no prior relationship to
design professional not covered by three year limit for
negligence claim

North Carolina— Six year statute enacted in 1963 upheld
in 1983.

North Dakota— Ten year statute enacted in 1967 upheld
in 1988.

Ohio— Ten year statute for negligence enacted in 1963
upheld in 1984; contract actions governed by fifteen year
statute of limitations.

Oklahoma—Ten year statute enacted in 1978 held un-
constitutional in 1987; appeal pending before state su-
preme court.

Oregon—Ten ycat statute enacted In 1971 upheld in
1971.

Pennsylvania—Twel/e year statute enacted in 1965 up-
held in 1978.

Puerto Rico—Ten year statute under ancient Spanish
“plazo decenal” concept (imposing presumption of lia-
bility by design professionals if damage occurs within
ten years of substantial completion, but absolute im-
munity after ten years) upheld in 1988

Rhode Island—Ten year statute enacted in 1975 upheld
in 1985.

South Carolina—Thirteen year statute enacted in 19S6

after ten year statute enacted in 1970 was held unconsti-
tutional in 1978. No reported cases under 1986 statute.

South Dakota— Ten year statute enacted in 1966 held
unconstitutional in 1984.

Tennessee— Four year statute enacted in 1965 upheld in
1981.

Texas— Ten year statute enacted in 1975 upheld in 1987.

Utah—Seven year statute enacted in 1967 upheld in
1974,

Vermont—Eight year statute under general tort law en-
acted in 1959 applied to dismiss action against design
professional in 1976.

Virginia—Five year statute enacted in 1964 upheld in
1974.
W ashington—Six year statute enacted in 1967 upheld in
1972.

West Virginia— Ten year statute enacted in 1983. No
reported cases.

W isconsin—Six year statute enacted in 1979 following
1976 statute being held unconstitutional in 1975. No re-
ported cases under 1979 statute.

Wyomiog—Ten year statute enacted in 1973 held uncon-
stitutional in 1980.
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that the former record owner would have
received the notice, would have prevented
foreclosure hy paying off the State's lien,
and then would have allow »d Emerson to
continue his adverse possession. The caus-
al connection between the alr’gedly defec-
tive notice and Schnabel's present predic-
ament is too attenuated to confer standing
upon him

The causation aspect of standing has
never been well developed hy thin court.
However, federal courts have addressed
the issue at length. To have standing in
federal court, a litigant murt show that but
for the challenged action, his injury would
not have occurred See Worth t. Seldin,
422 1J.S. 490, 504-08, 95 S.CL 2197, 2207-
2210, 45 L.Ed.2d 343, 358-59 (1975) (in a
challenge of restrictive zoning practices,
litigants lacked standing because they
failed to allege facts showing that, "absent
the respondents' restrictive zoning practic-
es, there is a substantial probability that
they would have been able to purchase or
lease in Penfield"). In Simon v. Eastern
Kentucky/ Welfare Rights Org., 420 U.S.
26, 40-45, 96 S.Ct. 1917, 1225-1227, 48
L.Ed.2d 450, 462-64 11976), the Court held
that Die causation requirement of atanding
is not merely prudential, but is mandated
by Article IlL.*

In Alaska state courts, standing restric-
tions are prudential, rather than constitu-
tionally mandated, in this case, tlie party
entitled to notice was the 1957 record own-
er. That person, whomever he may be,
does not claim that the notice was defec-
tive. Under these circumstances, it is im-
prudent to entertain such a claim by one
who was not injured by the alleged viola-
tion. To do so would be a misallocation of
judicial resources.

Schnabel's alternative basis for standing
ia that he seeks to protect not his own
rights but the rights of a third party—
namely, the former record owner. A liti-
gant can have standing to protect the con-
stitutional rights of a third party when a
special relationship exists between the two,
3. The UUrtA and simon opinions liave been

criticized, primarily became ihe Supreme Court
required such a high degree of certainty ia the

and when the third party's rights would
otherwise go unassorted Chis court al-
lowed standing ori this basis in Wagstaff
.Superior (‘ourt, Family Court Division,
535 P.2d 1220, 1226 Alaska 1975). How
ever, in Schnabel's case, this basis for
standing is totally inapposite: Schnabel
seeks lo vindicate the rights of the former
record owner not to protect that |ierson,
hut instead to possess adversely against
him. In other words, Schnabel is not an
Appropriate representative.

For these reasons, | would affirm ihe
superior court's holding that Schnabel
lacks standing As for the defense of lach-
es, | agree that it would otherwise bar
Schnabel’s claim. However, a person who
lacks standing to raise a claim cannot un-
reasonably delay in asserting it.

(o iin wheiii mio<Y

TURNER CONSTRUCTION COMPANY,
INC.. Petitioner,

V.

Robert SCALES and Kip
(Mapper, Respondents.

Phillip IVERSON d/b/a lverson
Construction Company,
Petitioner,

V.

DeWayne IL CARSON and Robert J.
Kottre d/b/a K & W Doors,
Respondents.

Nos. ~-1429, S-1600.

Supreme Court of Alaska.

April 1. 1988.

Action was brought against construc-
tion company and others for loss as result
of fire in apartment complex. The Superi-

csuml connection. see L. Tribe, Amtricsn Con-
stitutions! Law 129-34 (2d ed. 1933).
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or Court. Third Judicial Ui.xlriot, Anchor
Douglas J Si-rdnhciy and Joan M
Katz. JJ , ruled six y*-ar statute of repose
unconstitutional and petitinns for review
were filed The Supreme Court, Burke, J ,
held that six year statute or repose on suits
against design professionals violated eipial
protection clause of State Constitution

Affirmed

1 Limitation of Actions

Statute of repost differs from statute
of limitations in tt ' former may bar came
of action before it accrues, because statute
begins to run from specific date unrelated
to date of injury so that cause of action
thus precluded is damnum ubsquc injuria,
loss without remedy, while in contrast,
statute of limitations begins to run when
plaintiff's cause of action accrues or is
discovered and thus operates to prevent
plaintiff from sleeping on his or her rights.

2. Constitutional Law €=>42.2(2)

Injured party's interest in invalidating
six-year statute of repose on suits against
design professionals was as great as that
of materialmen or defendant in possession,
80 that injured party had standing to assert
claim that statute violated equal protection
clause of Stale and Federal Constitutions
because it did not protect all defendants
similarly situated and two-year savings pe-
riod unfairly discriminated against parties
injured in seventh and eighth year after
construction. AS 09.10.055; Const. Art. 1,
8§ 1, US.C.A. Const.Amend. 14.

3. Constitutional Law «=»213.1<1)

When plaintiff challenges statute on
stat* and federal equal protection grounds,
first question Supreme Court must consid-
er ia whether constitutional claimant as-
serts fundamental constitutional right or
statute uses a suspect classification and if
answer to either question is yes, then stat-
ute is unconstitutional under federal stan-
dard absent compelling state interest- U.S.
C.A. Const-Amend. 14; Const. Art. 1, § 1
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4. Constitutional Law «=»249(3)
Limitation of Actions «»4<2)

Six-year statute of repose on suits
against design professionals classified de-
fendants based on their occupation or na
ture of work they performed and classified
plaintiffs based on time of their injury, so
tha* neither was sus|M-ct class, and right
asserted was interest in suing particular
party, which was not fundamental eorstitu
tionul right, hut as interest in redressing
wrongs through judicial process was sigrnf
icanl one, compelling state interest stan-
dard diil not iply and Supreme Court
would nnalyr.- significant constitutional
claim asserted under fair and substantial
relationship test of Stale Constitution.
Const. Art 1, 55 1.1.

5. Constitutional 1jiw «=»249(3)
Limitation of Actions *=»4(2)

There was no substantial relationship
between exempting design professionals
from liability, shifting liability for defect*- e
design and construction to owners and .ia-
terial suppliers, and goals of encouraging
construction, and thus six-year statute of
repose on suits against design profession-
als violated equal protection clause of state
constitution AS 09.10.055; Const. Art. 1,

17

Paula Williams and Dan Cadra, Law Of-
fices of Roy W. Matthews 111, Anchorage,
for petitioner Turner Const. Co.

Kenneth P. Jacobus, Hughes, Thorsness,
Gantt, Powell & Brundin, Anchorage, for
petitioner Philip Iverson.

Joseph A. Kal&mé&rides, Kalamarides &
MacMillan, Anchorage, for respondent Rob-
ert Scales.

Jeffrey M. Feldman and Stuart A. Ollan-
ik, Gilmore & Feldman, Anchorage, and
Jeffrey D. Jefferson, Nordstrom, Steele &
Jefferson, Kenai, for respondent DeWayne
B. Carson.

Before RABINOWPU CJ.. and
BURKE, MATTHEWS, COMPTON and
MOORE. JJ.
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OPINION Seven months after his injury. Carson
. nued lverson and the subcontractor. Ilver
H IRKE .|U. tld'l son moved fur Nummary judgment, based

Tlie <Ju«Htturi in these consolidated rases
is whether AS (™ 10.055, the six year stat
ute of repose On ‘nils against elesion pro-
fessionals, violates the Alaska Constitution
The superior court ruled the statute uncon
stitutionul  We affirm

I  PACTS AND PROCEEDINGS

Turner Construction r Scute*, Pile No
S-1420 Robert Scales suffered property
damage when a fire occurred in the Winter
brook Apartments in IDM"' Turner Con
Htruction Company built the apartments in
1978. Scales sued Turner Construction and
others for his loss. alleging m part that the
fire was caused hy Turner Construction's
negligent construction and installation of a
fireplace.

(11 Turner Construction asserted that
Scales' cause of action was barred hy AS
09.10.055, the six year statute of repose’
governing actions against design profes-
sionals such as architects, engineers and
contractors, and moved for judgment on
the pleadings. Scale* moved to strike the
dcfcn8° on the ground that the statute is
unconstitutional.  Superior Court Judge
Douglas J. Serdahely granted Scales' mo-
tion, concluding that AS 09.10.055 violates
the due processl and equal protection’
clauses of the Alaska Constitution.

Iverson v. Carson, Fi'e No. S-1600. De-
Wayne B. Carson was injured in 1985,
while attempting to install an automatic
garage door opener in his home. Phillip
Iverson built the home in IS’S; the garage
door was originally installed by a subcon-
tractor.

t. Given the procedural posture of the* caves,
we must assume the allegations in ihe plaintiffs’
complaints are irue. Freeur Storage v. Arm-
strong Cork. 476 Pa 270. J82 A.2d 715. 717
(1978).

2. A statute of repose differs from a siaiute of
limitation in that the former may bir a cause of
action before it accrues, because the statute be
glns to run from a specif ¢ date unrelated to the

ate of injury. Acause of action thus precluded

on tbe six year statute of repose, because
Carson was injured six and a half years af-
ter substantial completion of t** improve
ment  Superior Court Judge Joan M KaU
denied Iverson's motion, concluding that
AS 09 1(1.055 viol,ties the equal protection
clause* of the Alaska Constitution

Il THE STATUTE

The statute in question was enacted in
19d7. It provides in part:

(@) No action, whether in contract
in tort or otherwise, to recover tlumag* s
(1) for a deficiency in the design, plai
ning, supervision or observation of co i
struction or construction of an improve-
ment to real property; 42) for injury to
pro|K’rty, real or pereonul, urixing out of
a deficiency; or (3) for injury to the
person or for wrongful death arising out
of such deficiency, may be brought
against a person performing or fur-
nishing the design, planning, supend
sion or observation of construction, or
construction of an improvement mure
than six years after substantial comple-
tion of an improvement

(b) Notwithstanding the provisions of
(a) of this section, in the case of an injury
to property or the person or an injury
causing wrongful death, which injury
occurred during the suth year after
substantial completion, an action tn
tort tn recover damages for the injury
may be brought unthin two years after
the date on which the injury occurred.
In no event may action be brought more
than eight years after the substantial
completion of construction of an improve-
ment.

IS damnum absque m/una, & loss without a
remedy.

In contrast, a statute of limitation begins lo
run when the plaintiff's cause of action accrues
or is discovered. It operates to prevent a plain
tiff from sleeping on his or her rights.

3. Alaska Const, art. . $ 7.
4. Alaska Const art. I. § 1.
5 1d.
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(c) Nothing in this section shall be con-
strued ns extending the period prescribed
by the laws of the state for the bringing
of any action.

(d) The limitation prescribed by this
section shall not be asserted by way of
defense by a person in actual posses-
sion or control, as owner, tenant, or
otherwise of an improvement at the time
a deficiency in no improvement consti-
tutes the proximate cause of the injury
or death for which it is proposed to bring
an action.

AS 0J 10.055 (Emphasis added).

The House Judiciary Report notes that
this section "places a ... statute of limita-
tion on lawsuits against architects, design-
ers and builders.” 19C7 House Journal
261. It is clear, however, that the House
intended to enact a statute of repose. An
explanatory report by the Judiciary Com-
mittee stated in part:

[T]he time begins running upon 'substan-
tial completion’ of the improvement; con-
sequently this bill limits not only the
bringing of Uie cause of action, but in
effect prevents the cause of action from
arising when an injury occurs after the
time limitation has expired. An action
based on a defect not discovered until
after the time limitation has expired
would likewise be precluded.

Id. at 365*

I1l. EQUAL PROTECTION

2) Scales and Canton argue that AS
09.10.055 violates the equal protection
clauses of the slate and federal constitu-
tions because (1) it docs not protect all
defendants similarly situated and (2) the
two-year savings period in subsection (b)
unfairly discriminates against plaintiffs in-
jured in the seventh and eighth years after
construction. The design professionals
contend that the injured plaintiffs lack

(. AS 09.10.055 is one of many state statutes
enacted as a result of a concerted national lob-
bying effort by design professionals s?arked_by
an increase in their potential liability for design
and construction defects.  see, Collins.
Limitation 0/ Action Statutes for Architects and
Builders—An Examination ol Constitutionality,

29 Fedn of Ins.Couns.0. 41. 44-45 (1978).
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standing to challenge the statute on the
first of these grounds, because the plain-
tiffs are not members of the class of unpro-
tected defendants. The design profession-
als further contend that the statute is con-
stitutional.

Standing. The injured plaintiffs' first
constitutional claim is based on the rights
of third parties—potential defendants, such
as owners and tenants, who are not pro-
tected by the statute.7 Every court which
lias addressed the issue lias concluded that
persons such as the plaintiffs are proper
parties to assert this claim, because they
are precluded from asserting their own
rights against defendants who might other-
wise be liable; the statute narrows the
group against which recovery is available.
McClanahan v, American Gilsonitc, 494
F.Supp. 1334, 1342-44 (D.Col0.1980); Shi-
buya v. Architects Hawaii, 65 Hawaii 26,
647 P.2d 276, 282 (1982). The injured plain-
tiffs' interest in invalidating the Btatute is
as great a3 that of the materialman or the
defendant in possession. Klein v. Catala-
no, 386 Mass. 701, 437 N.E.2d 514, 523
(1982). We find this reasoning persuasive,
therefore, we conclude that the injured
plaintiffs have standing to assert the equal
protection challenge.

13) Equal protection. When a plaintiff
challenges a statute on state and federal
equal protection grounds, the first question
we must consider is whether the constitu-
tional claimant asserts a fundamental con-
stitutional right or the statute uses a sus-
pect classification. State v. Erickson, 574
P.2d 1, 12 (Alaska 1978). If the answer to
either question is "yes,” then the statute is
unconstitutional under the federal standard
absent a compelling state interest. Id.

[4] This statute classifies defendants
based on their occupation or the nature of
the work they perform; it classifies plain-
tiffs based on the time of their injury.

7. Tlie statute expressly excludes from its protec-
tion owners, ter *nts and others in possession.
AS 09.10.055(d). Most courts construe the stat-
ute to exclude i iterialmen and manufacturers
of component parts as well.



