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FLORIDA

Hawaii

ILLINOIS

MICHIGAN

SB 465—Joint and several liability hat been
severely restricted in cases involving over $25,000
in damages No joint and several liability for
noneconomic damages in negligence actions and
likewise for economic damages for those defen-
dants less at fault than the plaintiff. Itemization
of damage awards is also required.

No modification of the rule for:
(a) action seeking economic damages for pollu-
tion incidents
(b> intentional torts
(cl actions governed by a specific strtute pro-

viding for joint and several liabil ty ;

SB SIISSi—Joint and several has been elim-
inated for low fault defendants (less than 25 per-
cent!; this limit on joint and several does not
apply to 111 economic damages. (21 automobile
accident cases. (3) product liability cases, (4)
propert> damage cases, or (5) environmental pol-
lution cases.

SP 1200—Joint and several liability has been
eliminated in negligence and strict liability prod-
uct liability actions for low fault defendants (less
than 25 percent!. This does not apply to (1) med-
ical malpractice cases. (2) environmental liability
cases, and i3t medical expenses specifically
awa'ded as damages in any action.

HB 5154—Joint and several liability is now lim-
ited. except in (Il product liability actions. (2)
actions involving a blame-free plaintiff.

Defendants are only severally liable for damages,
but Michigan has the Orphan Share Clause, (i.e..
any uncollectible shares of a judgment can be pro-
portionately reallocated between solvent codefen-
dants!.

Joint and several liability is now abolished for
municipalities.
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HB 513—Apportionment of damages between
codefendanls is now allowed.

SB 9391—Joint and several liability is now elim-
inated for noneconomic damages for low fault
defendants (50 pertent or less at fault!.

The limitation does not apply for:

(a) contract cases

(b) indemnification by public employee claims

(c) administrative proceedings

(d) workers'compensation claims

(el intentional torts on actions alleging reckless
disregard for rights of others

(0 motor vehicles or motorcycle accident cases

(g) actions involving absolute liability resulting
from construction

(h) toxic tort cases

(il product liability actions where the manufac-
turer could not be joined

(j) and certain other actions

The law also requires the itemization of verdicts
for personal injury, property damages, and wrong-
ful death.

SB 64—Outright abolition of joint and several lia-
bility has been approved

SB 4630—Except as follows, joint and several lia-
bility has been abolished

The exceptions include:

(a) where defendants act in concert or a ser-
vant acts for a master

(b» where a plaintiff is entirely fault-free

(cl where toxic subsunces or solid waste
disposal is involved

(d) tortious interference with contract or busi-
ness relations

(e) where specified types of fungible products
are involved

HB 149—Joint and sr rtal liability has been abol-
ished for defendants less than 25 percent at fault.
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WYOMING

2. Partic ilar Suita

NEW HAMPSHIRE

SOUTH DAKOTA

WEST VIRGINIA

SB 17—The doctrine of joint and several liability
ia abolished, a party may request or a court may
require apportionment of damages, and a
defendant's liability is then limited to that share
apportioned to him, her. or it.

or Parties

HB 513—Just and several liability only applies to
municipality when they are over 50 percent at
fault.

SB 216—Joint and several liability is now modi-
fied in respect to actions against local govern-
ments.

SB 7H. HB 149X —Joint and several liability has
been eliminated in medical malpractice actions for
low fault defendants (less than 25 percent negli-
gent).

C. LIMITS ON DAMAGE AWARDS (DAM)

1. AIll Tort Suita

ALASKA

COLORADO

FLORIDA

HAWAII

SB 377—A cap on noneconomic damages of
$500,000 is now provided. However, the cap does
not apply to damages resulting from severe physi-
cal impairment or disfigurement. Also provided
for the itemization of damages between economic
and noneconomic losses.

SB 67—5250,000 cap on none-onomic damages,
unless a court finds clear and convincing evidence
that tne damages exceed the cap raising the ceil-
ing to $500,000. Eliminates awards for derivative
noneconomic loss except when the court finds
“clear and convincing evidence."

SB 465—A cap of $450,000 on noneconomic dam-
ages in all personal injury, wrongful death, and
property damage actions,

SB SI(SS)—A $375,000 cap has been provided on
damagen awarded for pain and suffering (but not
other types of noneconomic losses such as loss of
consortium or emotional distress) in certain tort
actions. Additionally, awards for mental anguish
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are unavailable in actiona seeking recovery for
property damage only; provides standard for
determination of loss or impairment of earning
capacity

SB 558—A cap of $350,000 on all noneconomic
damage

SB 2078—A cap has been enacted on “intangible
losses." (embarrassment, emotional distress, and
loss of consortium) exclusive of pain and suffering
and disfigurement; the cap is set at $400,000.

HB 513—A cap on noneconomic damages has
been set at $875,000.

SB 4630—All noneconomic damages are capped
based upon a measure of economic damages and
the Washington average annual wage, a portion of
this amount (.43) is used as a base figure and is
adjusted to reflect life expectancy of a plaintiff
(estimated to be somewhere between $177,000 and
$493,000).

2. Particular Suits or Parties

COLORADO

KANSAS

MASSACHUSETTS

MICHIGAN

SB 86—A $50,000 cap on damages in dram shop
actions has been passed.

HB 2661—Noneconomic damages have been
capped at $250,000 and all damages at $1,000,000
in  medical malpractice actions; the cap on
noneconomic damages will be annually adjusted to
reflect the consumer price index. Mandatory
itemuation of noneconomic damage awards has
been instated in such cases “Pinhole™ provision
to allow courts to award supplementary medical
benefits up to $3 million also instated.

HB 5700—Unless special circumstances are
demonstrated indicating a plaintiff will not be
justly compensated, noneconomic damages in
medical malpractice actions are now capped at
$500,000.

HB 5154—A cap of $225,000 on noneconomic
damages in medical malpractice actions that



MISSOURI

MONTANA

NEW HAMPSHIRE

NEW MEXICO

SOUTH CAROLINA

SOUTH DAKOTA

UTAH

UTAH

VIRGINIA

will 1* adjusted to reflect the C.P.lI. ha» been
enacted tThis cap does not apply in wrongful
death actions, actions involving reproductive sys-
tem mj ries, and actions for loss of a vital bodily
functior |

SB 663—Noneconomic loss in medical malprac-
tice actions has been capped al $350,000; the cap
amount is the limit that may be awarded against
each individual health care provider.

SB 22X X—The liability of the state and its polit-
ical subdivisions has been capped at $750,000 per
claimant and $1,500,1)00 per incident.

HB 513—The liability of governmental subdivi-
sions is now limited to a cap on all civil damages
that has been set at $150,000/5500,000.

NM HB 241—A $50.000/person, $100,000/inci-
dent, cap on personal injury/death damages in
dram shop actions has been passed, $20,000 for
property damage.

HB 2266—Limits liability of state and its subdivi-
sions to S250.000/incident and $500,000/occur-
rence.

SB 282—The existing cap on noneconomic dam-
ages in medical malpractice actions has been
changed to a cap of $1,000,000 covering all dam-
ages. Additionally, the cap was broadened to
include actions against all health care providers.

SB 111—Noneconomic damages in medical mal-
practice actions are capped at $250,000, but speci-
fically included are damages for pain and suffer-
ing and inconvenience; punitive damages are
specifically excluded.

SB 182—A cap on damages in dram shop actions
has been enacted; liability is limited to $100,000/
$300,000.

HB 624—A cap of $25,000 or the amount of
insurance coverage carried is provided in actions
against transportation districts.
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WEST VIRGINIA

WEST VIRGINIA

WISCONSIN

SB 714, HB 149X—A $1,000,000 cap on non-
economic damages has been enacted on medical
malpractice damages.

SB 3—Noneconomic damages are limited to
$500,000 when involving political subdivisions.

AB 4—Damages in medical malpractice actions
have been capped at $1,000,000.

D. PUNITIVE DAMAGES (PUNI)

1. AIll Tort Suita
ALASKA

COLORADO

FLORIDA

HAWAII

ILLINOIS

SB 377—Clear and convincing evidence is
required before punitive damages can be awarded.

HB 1197—Punitive awards may not exceed the
amount of compensatory demage award; one-third
of a punitive damage av rd goes to the State
General Fund; proof of malice, fraud, or willful
and wanton conduct is required; court has ability
to reduce punitive awards if deterrent effect is
accomplished, or to increase them up to three
times the amount of actual damages if mis-
behavior continues during trial.

SB 465—Punitives cannot exceed three times the
compensatory damage award unless clear and con-
vincing evidence is shown; 60 percent of any puni-
tive damage award goes to the Public Medical

Assistance Trust Fund or the State’s General
Fund.

SB SI(SS)—Punitive damages are now uninsur-
able unless an inclusion is specifically provided by
an insurer.

SB 1200—Plaintiffs would no longer be able to
plead for punitive damages in their original com-
plaint; subsequent motion to amend is granted
only following a hearing where the plaintiff stands
a chance to win the punitive award at trial.
Defendant must be shown to have acted in a will-
ful and wanton manner. Court has discretion to
distribute punitive award among the plaintiff, his
or her attorney, and the State’s Department of
Rehabilitation Services; applies to negligence
actions and product liability actions based on a
strict liability theory.
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IOWA SB 2265—Willful and wanton disregard for the
righta and safety of another must be proven prior
tu an award of punitive damages. 75 percent or
more of a punitive award must be paid to the
State's Civil Reparations Trust Fund, except
where the action resulted from a tort specifically
directed at the particular plaintiff; no discovery of
a defendant’s wealth iB permitted prior to estab-
lishment of a prima facie case.

MINNESOTA SB 2078. HF 1950—Pleas for punitive damages
are no longer permitted in their complaint; a
prima facie showing of defendant's liability is
required before an amendment of pleadings.

NEW HAMPSHIRE HB 513—Punitive damage awards are now pro-
hibited.

OKLAHOMA SB 488—Punitive damage awards have been
capped; no punitive award may exceed the
amount of actual damages awarded; the level of
proof required raised also.

SOUTH DAKOTA SB 280—Punitive damages must be proved by
clear and convincing evidence of willful, wanton,
or malicious conduct on the part of the defen-
dants.

2. Particular Suits or Parties

IOWA SB 2265—Limits liability of municipal officers
and employees for punitive damages.

VIRGINIA HB 624—Punitive damage awards are prohibited
in actions against transportation districts.

E. ATTORNEY’'S FEES/MISCELLANEOUS SANCTIONS (AFMS)

1. All Tort Suits

ARIZONA HB 2377—Establishes penalties for unjustified
actions.
CONNECTICUT HB 6134—A contingent fee scale limiting

attorney’s fees is now required (1/3 of 1st $300K,
1/4 of next S300K, 20 percent of next $300k, 15
percent of next ?300K, and 10 percent of rest).
Also creates sanctions (which could include
defense costs) for frivolous behavior for filing in
absence of probable cause.
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HB L146 HB 1185—Parties filing frivolous suits
to pay defendants fees and cost; dismissals of
action for frivolous suits.

SB SI(SS)—Any party may request court review
or their attorney’s fees; compensation is limited to
a “reasonable amount"; attorneys’ fees are now
available as a sanction for frivolous defenses as
well as frivolous actions (not to exceeu 25 percent
of prayer).

HB 1469—Places limits on attorney contingent
fees.

SB 1200—Sanctions may be assessed against par-
ties, attorneys, and insurers for frivolous plead-
ings, defenses, and motions; attorneys' fees would
be available as a sanctioti.

SB 393—Courts may impose attorneys’ fees as a
sanction against parties who bring frivolous
actions or defenses.

HB 2265—Authorizes the court to stay actions if
past actions by the party have been frivolous.
Requires certification of pleadings and motions
and provides sanctions for violation.

HB 266—Modificoon of civil procedures for
determination of frivolous suits.

HB 5154—Awards of attorneys’ fees are now
available as sanctions for frivolous suits and
defenses.

HF 1950—Allows the award of costs in frivolous
suits.

LB 298—Allows the award of prejudgment
interest as a sanction for unreasonable failure to
settle (offers of settlement are compared to the
judgment to determine reasonableness).

HB 513—All contingent fee arrangements must
be filed with the court and those in actions where
the damage award is over $200,000 are subject to
court review. Allows the court to assess costs and
attorneys' fees from frivolous suits and defenses.
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NEW YORK

OKLAHOMA

WASHINGTON

WYOMING

SB 9351—Attorney*1fee* and con* art now avail*
able an sanction* for frivolou* suit* and defense*.

SB 488—Attorney*1 fee* are now available as
sanctions for frivolous suit* and defenses up to an
aggregate of $10,000.

SB 4630—New law provides for the discretionary
review of contingent fee contracts by courts; also,
attorneys' fees are now available os sanction* for
frivolous suits and defenses.

HB 14, HB 15—Courts authorized to determine
frivolous suits and make plaintiffs liable for sanc-
tions.

2. Particular Suits or Parties

HAWAII

KANSAS

MAINE

MASSACHUSETTS

NEW MEXICO

RHODE ISLAND

WEST VIRGINIA

WISCONSIN

SS Si—All fees in medical malpractice cases are
subject to court approval.

H8 2661—Courts are now able to review attor-
neys' fee airangements in medical malpractice
crses.

SB 958—Establishe?, an attorneyslcontingent fee
scale in medical malpractice actions.

HB 5700—Establishes fee limits in medical
malpractice cases.

SB 1110—Caps fees for workers' compensation
cases according to a sliding scale.

SB 2891—Attorneys' fees and costs are now avail-
able as sanctions in frivolous medical malpractice
actions,

SB 714—Frivolous suit sanctions are provided in
medical malpractice actions.

AB 4—Attorney’s fees have been regulated in
malpractice actions.

F. COLLATERAL SOURCE RULE CHANGES (CSR)

1. All Tort Suits

ALASKA

SB 377—Introduction and limited offset are now
provided for collateral sources that do not have
statutory or contractual rights of subrogation.
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COLORADO

CONNECTICUT

FLORIDA

HAWAII

ILLINOIS

INDIANA

MICHIGAN

SB 67—Admissibility and offset with broa | eidu-
sioni or sources with subrogation rights

HB 6134 —Expansion of application of the collat-
eral source rule modifications for malpractice
actions to all civil actions; admission and offset
are provided, but sources having rights of subro-
gation are excepted from offset.

SB 465—The traditional collateral source rule to
allow admission of evidence of collateral source
benefits; offset is provided, but benefits having a
right of subrogation are not offset, those seeking
subrogation are required to share the attorneys’
fees and costs incurred by the plaintiff.

SB SI(SS)—Court is required to determine* the
validity of liens and rights of subrogation; such
valid liens are to be paid from social damages
recovered.

SB 1200—The collateral source rule is modified in
that only benefits in excess of $25,000 can be
offset and no more than 50 percent of a tort judg-
ment can be reduced by offset of duplicative
sources, but sources having rights of subrogation
cannot be offset.

SB 394—The traditional collateral source rule has
been abolished; evidence of collateral sources of
payment is now admissible; a court may reduce
excessive awards to reflect collateral sources at its
discretion as well as reducing subrogation liens
under certain circumstances.

HB 5154—The traditional collateral source rule
haa been abolished; the court may consider evi-
dence of collateral benefits; offset of collateral
sources is provided, but such offset cannot reduce
a plaintiffs damages by more than the amount
awarded for economic losses, and the offset is first
reduced by the sum of any premiums paid for
their benefit by either plaintiff, his or her family
or employer. Sources having statutory liens can-
not be offset; sources with contractual liens are
required to act to assert the lien or lose it.
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MINNESOTA SB 2078. HR 1950-The traditional collateral
source rule ha* lwn abolished; while evidence of
collateral source payment* i* now admi»«ible. only
the court may review such evidence, offset is pro-
vided for. but all collateral sources having righta
of subrogation are excluded.

NEW YORK SB 9351 —Abolition or traditional collateral
source rule; admission of evidence and offset of
collateral benefits v-e now provided; offsets are
reduced by last tv < years premiums and future
premiums necessary to secure collateral payments;
sources with mandatory liens and workers' com-
pensation, life insurance, and certain social secu-
rity benefits may not be offset.

2. Particular Suits or Parties

MASSACHUSETTS Hd 5700—Rule on collateral source modified in
medical malpractice cases.

MICHIGAN HB 5154—Admission of collateral sources and
offsets by court in medical malpractice cases.

RHODE ISLAND SB 2891 —In malpractice cases, collateral source
rule has been modified to provide for introduction
of evidence of additional sources of a recovery and
an offset of such sources.

G. PERIODIC PAYMENT OF JUDGMENTS (PPJ)

1. AIll Tort Suita

ALASKA SB 377—Periodic payment of judgments for
future damages is now permitted in certain cir-
cumstances.

CONNECTICUT HB 6174 —Mandatory provisions for periodic pay-

ment of judgments have been enacted when
noneconomic damages exceed $200,000, unless the
parties agree otherwise.

FLORIDA SB 465—Periodic payments are now mandated
where a party requests such a plan and where
future damages for economic losses exceed
$250,000.

%
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SB 2265—Periodic payment of awards is permit-
ted at the court's discretion following petition of a

party.

SB 558—Periodic payments of awards are permit-
ted at the discretion of the court.

HB 5154—Periodic payment of judgments for
future damages over $250,000 is now mandated.

SB 9391—Periodic payment of future damages
over $250,000 is mandated if a party requests
them.

SB 281—Periodic payment of future damages in
bodily injury actions is permitted where a good
faith claim for such damages of $100,000 or more
is shown: provisions for election and objection
have been enacted.

SB 4630—The court is required to order the pay-
ment of judgments by means of a periodic pay-
ment plan upon a party's request.

2. Particular Suits or Parties

HAWAII

KANSAS

MAINE

UTAH

SB SI(SS)—The state and its subdivisions now
have the option of paying judgments against them
in excess of $1,000,000 by means of periodic pay-
ments.

HB 2661—All medical malpractice settlements are
to be paid periodically.

SB 958—Mandates periodic payments of future
medical malpractice awards in excess of $250,000.

SB 155—FPeriodic payment of damages in medical
malpractice actions is now mandated where either
party so requests.

H. INTEREST AND TAXES ON JUDGMENTS (INTX)

L All Tort Suita

ALASKA

INDIANA

SB 317—Establishes prejudgment interest accrual
principle.

SB 39t -Upon the request of any party, an
instruction to jury that it may not consider tax
consequences of its verdict s available.
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MICHIGAN HB 5154—Prejudgment interest on award* for
future damage* ia now prohibited, the rate of
interest on judgment* ha* been changed to 1 per*
cent above the yield on five-year U.S. Treasury
bill*.

MINNESOTA SB 2078—Any award o' interest on damages for
future loss ii prohibited.

NEBRASKA LB 298—The rate of interest on judgment* i* now
tied to the rate of return on 52-week U.S.
Treasury obligations ~..js 1 percent; the award of
prejudgment interest es a sanction for unreason-
able failure lo settle is now available (offers of
settlement made are compared to the judgment to
determin* reasonableness).

OKLAHOMA OK SB 488—Prejudgment inter*. * on award* for
punitive damages is now prohibited, *he rate of
interest on judgments has been changeo >4 per-
cent above the U.S. Treasury bill rate.

2. Particular Suita or Parties

VIRGINIA HB 624—Awards of prejudgment interest damages
are prohibited in actions against transportation
districts.

I. DRAM SHOP LIABILITY REFORM LEGISLATION

(DRAM)

ARIZONA HB 2170—Liability may be imposed only where
the liquor licensee serves an obviously intoxicated
person, liability of servers is several only.

COLORADO SB 86—Dram shop actions are now capped at
5150.000; liability for servers is limited to cir-
cumstances where a licensee or social host *erve»
a visibly intoxicated person or minor.

CONNECTICUT HB 6134—Sellers to intoxicated persons are liable
up to 520.000/party. 550,000/incident. RebutMble
presumption of such sole liability is established

IDAHO SD 1439—Limits dram shop and social host lia-

bility.



interest on awards for
prohibited, the rate of
been changed to 1 per-
five-year U S. Treasury

interest on damages for

eat on judgments is now
turn on 52-week U.S.
1 percent; the award of
sanction fir unreason-
low available (offers of
ared to the judgment to

interest on awards for
prohibited; the rate of
been changed to 4 per-
iry bill rate.

grnent interest damage?
against transportation

GISLATION

* imposed only where
n obviously intoxicated
a several only

ns are now capped at
vers is limited to cir-
ee or social host serves
e0r minor.

cited persons are liable
Ol/incident. Rebuttable
ability it established.

op and social host lia*

INDIANA

IOWA

LOUISIANA

MAINE

MICHIGAN

NEW HAMPSHIRE

NEW MEXICO

TENNESSEE
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SB 85—Dram shop liability ia now abolished
except where a defendant furnishes alcohol to a
visibly intoxicated person or where a plaintiff can
show that service was a proximate cause of injury.
SB 2265—Liability of servers has been limited lo
only those licensees who knew or should have
known that a person consuming alcohol was
already intoxicated; servers other then licensees
or permittees may not be held liable for injuries
resulting from a person's intoxication; consump-
tion rather than service is legislatively declared
the proximate cause of injury.

ACT 18—Those who sell, serve, or furnish
alcoholic beverages generally not liable.

LD 2080—Immunity to servers unless minors can
prove negligent service. Does not apply when
adult was visibly intoxicated. $250,000 cap
exclusive of medical expenses.

HB 455—The liability of retail servers of alcohol
has been limited to injuries resulting from service
to r minor or visibly intoxicated person.

HB 513—Limitations on dram shop liability have
been enacted. Intoxicated drivers need to show
gross negligence in future suita; defines “good
business practices" fo defense purposes.

HB 244—Personal injury/death damages in dram
shop actions is capped at 550.000/person.
5100.000/incident. $20,000 for property damage.
Establishes certain limitations of such liability.

HB 1199—Dram shop liability has been abolished
except where a defendant serves an intoxicated
person or a minor or where injury was caused by
such service.

SB 182—Liability in dram shop actions is limited
to $100.000/$300.000 and is subject to one-year
statute of limiutions.

HB 13—Dram shop suita now may be brought
only in circumstances whert a licensee or other

person sells or provides alcohol in violation of
law.



J. GOVERNMENT LIABILITY (GOV)

ALABAMA

COLORADO

CONNECTICUT

GEORGIA

HAWAII

Hawaii

ILLINOIS

IOWA

HB 178, SB 369—Grant* immunity to certain
members and associated 178 panes of various
staff boards and commissions

HB 1185-1187, HB 1196—Various limits on muni-
cipal liability including that arising out of water
flow; clarifies immunity of public entities and
employees.

HB 6134—A measure limiting liability for acts of
municipal employees has bee™ enacted

HB 1471, HB 1549, HB 1526—Clarifies sovereign
immunity of municipal corporations and estab-
lishes immunity for government employees and
officials.

SB SI(SS(—The state and its subdivisions now
have the option of paying judgments against them
in excess of 51.000.000 by means of periodic pay-
ments.

HB 1993-86—Provides for additional *remptions
to the state's ton claim act.

SB 1200—Public officials and employees are free
from punitive damages claims when they arise
from conduct of their official activities, the stat-
ute of limitations period in actions brought
against public entities is shonened from two years
to one year; local government liability is limited
in actions arising from provision of traffic control
devices and cenain police, fire, and emergency
services; local government liability is limited
where a person is injured as the result of a haz-
ardous recreational activity or on waterways adja-
cent to public property; local governments would
no longer waive immunities by ‘he purchase of
insurance.

SB 2265—Actual malice or a criminal offense
must be proved for liability lo be imposed upon
officers and employees or municipalities and lim-
its their liability for punitive damages, liability is
limited rrgardmg licensing decisions, the granting
of permits, inspections, and financial regulatory
activities.
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MAINE

MICHIGAN

MISSISSIPPI

MISSOURI

MONTANA

NEW HAMPSHIRE

SOUTH CAROLINA

SOUTH DAKOTA

TENNESSEE

VIRGINIA

SH 700—Immunity is now provided to mediators
under contract with the atate judicial department.

HB MM. HB M63—Joint as several liability ta
completely eliminated for municipalise*; limit*
liability of the state and its subdivision* when
engaged in the cxerciae of its governmental func-
tions.

SB 2166—Sovereign immunity has been totally
reinstated.

SB 617—Reestablishes sovereign immunity with
several exceptions.

SB 22XX—The liability of the state and its polit-
ical subdivisions is capped at $750,000 per
claimant and $1,500,000 per incident.

HB 513—All civil damages against governmental
subdivisions are limited to S150,000/$500,000.
Joint and several immunity only applies against
municipalities when over 50 percent at fault.
Acts of a government unit or employee that result
in a pollutant incident are conclusively presumed
to be reasonable; this presumption applies where
the unit acted in accordance with state-of-the-art
technology; strict and absolute liability is not
available in such actions.

HB 2266—Restores some of the state’s sovereign
immunity by reestablishing about 20 categories of
qualified immunities and limited liability of the
state and its subdivisions to $250,000/incident
and $500,000/occurrence.

SB 216—Joint and several liability was modified
in actions against local governments; sovereign
immunity for public entities applies only to the
extent of their liability insurance coverage.

SB 1701—Except where conduct amounts to will-
ful, wanton, or gross negligence, members of
boards of governmental entities are now immune
from civil suit.

HB 624—A cap of $25,000 or the amount of
insurance coverage carried is provided and awards



WASHINGTON

WEST VIRGINIA

WYOMING

of prejudgment interest and punitive damages art
prohibited in actions against traniportation dia-
tricta.

SB 4630—Immunity haa been provided for school
board members and directors of hospitals.

SB 3—Limits noneconomic damages in suita
involving political subdivisions to $500,000,
deploys 25 percent rule regarding joint and several
liability, lays out standards for liability immunity
or political subdivisions employees.

WY 39—Grants officers and board members of
governmental entities immunity.

K. MEDICAL MALPRACTICE AND PROFESSIONAL
A DIRECTORS/OFFICERS LIABILITY (MMPL)

ALASKA

COLORADO

CONNECTICUT

DELAWARE

HAWAII

AK SB 377—Civil liability has been limited for
members of boards of not-for-profit organizations,
hospitals, school boards, and municipalities.

SB 1201—Limits liability for mental health pro-
fessionals when they use an accepted standard of
care but fail to anticipate a patient's violent
behavior.

HB 6134—Plaintiffs in malpractice action are
required to file a certificate of merit with their
complaints indicating that another provider
believes their claims have ment. Also limits lia-
bility of directors and officers of nonprofit organi-
zations.

SB 533—Except for breaches of loyalty, bad faith
acts, intentional misconduct, and wrongful trans-
actions from which a director derives personal
benefit, shareholders of a corporation may now
limit the liability of directors.

SS Si—All attorneys’ fees in medical malpractice
cases are subject to cost approval; also provides
for a statute of limitations of two yean after
discovery or six yean after act (except for
minors).
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ILLINOIS

INDIANA

IOWA

KANSAS

MAINE

MARYLAND

MASSACHUSETTS

67

SB 1200—Immunity would be provided for offi-
cers and directors of certain not-for-profit cor-
porations.

HB 1284—Directors of not-for-profit corporations
have been given immunity for acts and omissions
not covered by liability insurance coverage.

SB 2265—Expert witnesses in medical and dental
malpractice actions must have qualifications
directly related to problems or treatments at
issue; new requirements for disclosure of expert
witnesses in professional liability actions; restricts
the discovery and use of medical malpractice peer
review and disciplinary proceedings; expands use
of voluntary agreements.

HB 2661—Noneconomic damages are capped at
$250,000 and all damages at. $1,000,000 in medical
malpractice actions; the noneconomic damage cap
will be annually adjusted to reflect the consumer
price index, new expert witness requirements; pre-
trial settlement conferences are now required;
courts are now able to review attorneys’ fee
arrangements in malpractice actions. Mandatory
itemization of noneconomic damage awards and
period payment of all settlements; "pinhole" pro-
visions for court award of supplemental medical
expenses up to $3 million.

SB 958—Mandatory prelitigation screening by
mediation panels in malpractice actions; three-
year statute of limitations for actions for profes-
sional negligence; prohibits wrongful birth and
wrongful life actions; mandatory periodic pay-
ments of future award* in excess of $250,000;
establishes an attorneys’ contingent fee scale in
malpractice actions.

SB 600—Personal immunity for director* of char-
itable organizations if the organization is insures.

HB 5700—Noneconomic damages in medical
malpractice actions are now capped at $500,000
unless special circumstances are demonstrated
indicating a plaintiff will not be justly compen-



MICHIGAN

MISSOURI

NEW HAMPSHIRE

NEW YORK

OHIO

sated. Collateral source rule modified. Attorney
fees limited in medical malpractice cases.

HB 5154—Noneconomic damages in medical
malpractice actions are capped at 5225.000 and
the cap will be adjusted to reflect the C P I. (this
cap does not apply in wrongful death actions,
intentional torts, foreign objects left inside,
actions involving reproductive system injuries,
and actions for loss of a vital bodily function and
a few other exemptions); stricter standards for
expert witnesses, and a prohibition contingent fee
on compensation of expert witnesses; option for
defendants to file an affidavit of noninvolvetnent
rather than an answer; itemized damages; collat-
eral source rule modifications; a new mediation
system for medical malpractice actions; a statute
of limitations is now six ytars regardless of when
injury was discovered, and other miscellaneous
provisions.

SB 663—A cap of 5350.000 has been enacted on
damages for noneconomic loss in medical
malpractice actions; the cap amount is the I.mil
that may be awarded against each individual pro-
vider. Requires submission of an affidavit that
the action is not frivolous.

HB 513—Directors' and officers’ liability is now
limited; the burden of proof in medical malprac-
tice actions has been revised

SB 97-40—Medical malpractice plaintiffs are now-
required to file a certificate of merit with their
pleadings and a new arbitration procedure is
available in medical malpractice actions when
defendants concede liability; new provisions for
monitoring professional competence and investi-
gating misconduct are provided.

SB 9351—The liability of directors, officers, and
‘rustees of not-for-profit corporations is limited to
cases of “gross negligence."

SB 366—Immunity has been extended to uncom-
pensated members of boards of directors of chari-
table organizations.
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RHODE ISLAND

MJUTH DAKOTA

TENNESSEE

UTAH

WASHINGTON

WEST VIRGINIA

SB 2891—Attorneys’ fees and costs are now avail-
able as sanctions in frivolous malpractice actions,
additionally, the collateral source rule has been
modified to provide for introduction of evidence of
additional sources of a malpractice plaintiffs
recovery and an offset of such sources

SB 282—The previous cap on noneconomic dam-
ages in medical malpractice actions has been
changed to a cap of 51,000.000 covering all dam-
ages; the cap was broadened to include actions
against all health care providers

SB 1701 —Except for willful, wanton, or gToss
negligence, directors and members of boards of
not-for-profit entities are immune from suit.

SB 111—Noneconomic damages in medical
malpractice actions are capped at 5250,000 (spe-
cifically included are damages for pain and suffer-
ing and inconvenience; punitive damages are spe-
cifically excluded from the cap)

SB 155—Periodic payment of damages in medical
malpractice actions is now mandated upon
request of either porty.

SB 4630—Immunity has been provided for school
board members, directors of hospitals, and officers
and directors of nonprofit organizations,

SB 714—A 51,000,000 cap on noneconomic dam-
ages has been enacted on medical malpractice
damages; the use of ad danmum clauses is now
prohibited in medical malpract.ce pleadings; a
two-year malpractice statute of limitations
includes a discovery standard for accrual; all med-
ical malpractice actions must be brought within
10 years ot the injury; the period for which minor
causes of actions are preserved has been short-
ened; medical malpractice actions accruing for a
minor under 10 years of age must be brought
within two years or by the child’s twelfth birth-
day. whichever is later; greater peer review power*
have been granted to the Board of Medicine;
mandatory pretrial conferences are now required;



TO

WISCONSIN

WYOMING

frivolous suit sanctions are provided, expert wit*
ness standards are specified, joint and several lia-
bility has been modified in medical malpractice
actions, joint and several liability applies to
defendants who are 25 percent or more negligent,
several liability appliet to defendants who are less
than 25 percent negligent.

AB 4—Damages in medical malpractice actions
have been capped at SI.000,000; attorney's fees
have been regulated in malpractice actions;
tougher medical disciplinary standards have been
enacted.

HB 12. HB 40—Modifies the standard of care
used to determine medical malpractice, pretrial,
screening panels.

HB 39—Grants nonprofit officers and board
members of nonprofit entities immunity

L. MISCELLANEOUS PROVISIONS (MISC)

ALASKA

ARIZONA

COLORADO

SB 377—The definition of fault used in the
state's comparative fault language has been
expanded to include reckless actions, strict liabil-
ity, and product liability. Bars a party from
recovering losses for personal injury or death if it
occurs during his or her commission of a felony.

HB 2377—Raises limits for mandatory arbitra-
tion.

SB 69—A measure has been enacted shortening
the statute of limitations period for the bringing
of civil actions from four years to two years
(intentional torts are one year).

SB 76—A Good Samaritan provision has been
enacted.

SB 1192—Limits liability for the manufacturing
of firearms.

SB 1205—Limits a homeowner's liability when
the property is entered illegally.
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HAWALII

INDIANA

IOWA

KANSAS

LOUISIANA

MICHIGAN

NEW YORK

NEW HAMPSHIRE

SB KSS) —An arbitration provision has been
enacted applicable to actions seeking damages up
to J150.000 Punitive damages are now uninaur-
able unless specifically provided Also abolishes
cause of action for serious emotional distress aris-
ing from damage to property or material objects.

HR 128-4—Good Samaritan Rule applies lo
volunteers unless entity assisted has insurance.

SB 2265—Plaintiffs found to have prosecuted
three or more frivolous actions within five years
may lie required to post security Ad damnum
clauses have been prohibited in personal injury
and wrongful death actions. The liability of non-
manufacturers for product liability injuries has
been limited Creates state-of-the-art defense in
P L. suits No discovery of a defendant's liability
permitting prior establishment of a prima facie
case.

SB 668—Evidence of product improvements may
not be introduced in product liability actions;
design feasibility evidence may lie used only to
impeach a witness who has denied feasibility.

ACT 952—Provides for limited civil liability con-
nected with hazardous waste and asbesto* abate-
ment and cleanup.

HB 5154—A new mediation system for civil
actions other than medical malpractice actions is
now provided (this system is parallel to. but
separate from, the medical malpractice mediation
system described in Section Il C).

HB 5154—Reforms have been enacted in rules
determining proper venue.

A 10664, S 9391 A—Statute of limitations extends
from three years after exposure to three years
after discovering an injury with a cne-year revival
of claims.

HB 513—The statute of limitations period for
personal injury actions has been shortened from
six years to three years.



72

NEW JERSEY

OHK

TENNESSEE

WASHINGTON

WYOMING

SB 1678—Provides immunity to volunteer unpaid
athletic coachea under certain circumstance¥*.

SB 366—Immunity to volunteer* of nonprofit or
charitable associations (some exemptions).

SB 1854—Asbestos removal immunity for local
education agency employees.

SB 4630—Voluntary intoxication of a plaintiff by
means of alcohol or drugs that is responsible for
more than 50 percent of an injury is now a com-
plete defense in wrongful death actions; defen-
dants are protected from liability if the injured
party was engaged in the commission of a felony.

HB 59—Makes certain entities not liable for inju-
ries at amateur rodeos absent willful neglect.
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Statement of

j. hTﬁhT hunter, president

NATIONAL INSURANCE CONSUMER ORGANIZATION

Before: The Joint Hearing

of the
House Labor and Commerce Committee
and the
House Judiciary Committee
of the

Alaska State Legislature

April 25, 1989

Mr. Chairman and members of the Committee, 1t 1ir. n grppf- pleasure
to be back 1in Alaska.

I have a question: Why au you still considering so-called "tort
reform” when everywhere else the 1issue 1isnow 1insurance reform
and "tort reform™ 1is a dead 1issue? There is a good reason for
the change. Consider these facts:

*20 States, including Alaska, have sued 1insurers alleging
collusion to create the liability insurance crisis of the
mid-1980"s --—- the predicate for "tort reform.”

*California citizens adopted Option 103, wisely recognizing
the need to tame the monumental (and uncontrolled)
insurance industry.

*We now know that tort reform doesn®"t lower 1insurance rates
but insurance reform does!

*Key 1insurance reform proposals have gained widespread sup-—
port (for example, the effort to repeat the anti-trust
exception insurer enjoy 1in the McCarran-Fergusen Act 1is
supported by both ABA"s (Bar and Banker), small businesses,

121 N.tRKy/ in.-Niyurses" Association, the National Association
Alexandtfc, Vi‘fﬁ?ﬂ mu 1

(703) 549-9666



of Attorneys General), AARP, all consumer groups, environ—
mental groups, civil rights groups, the FTC and the Ford,
Carter and Reagan Justice Departments).

l. FROM A CONSUMF.K VIEWPOINT, WHAT"S WRONG WITH TORT REFORM?

A. "Tort Reform”™ doesn"t lower prices
Given this history, any adoption of Tort Reform without
mandatory lower insurance rates 1is surely buying "a pig
in a poke."

1. The Aetna and St. Paul Filings. Aetna Casualty
and Surety Co. and St. Paul Fire and Marine Co.
have undertaken closed claim studies purposing to
demonstrate that the savingsresulting form five
major tort reforms enacted inFlorida -- eliminat—
ing the collateral source rule, capping non-eco—
nomic damages, vrestricting joint and several
liability, limiting punitive damages, and requir—
ing periodic payment of future economic damages --
would be negligible. See attachments 1A and IB.

2. The State Farm letter _State far has corroborated
the Aetna and St. Paul results. In a letter to
the Kansas |Insurance Department State Farm con—
cludes, on the basi3 of "a sampling of commercial
liability claims,” that the following tort reforms
would bring about the following savings:

a. eliminating the collateral source rule --
"about 1%";
non-economic cap - "will not exceed 1%";

C. restricting joint and several liability -

"in our sample of Iliability claims, no clainm
was found that would have been affected by
the jcint and several restriction”;

d. limiting punitive damages - "in our sample,
no punitive damage awards were found";
e. alternative payment of future economic losses

- savings "would be negligible."

State Farm also emphasized that "it will probably be several



years before any effect from tort reform Ilegislation can be
expected to influence our experience.”™ See Attachment 2.

3. The Florida Insurance Department data. 277 rate
filings purporting to calculate the effect of the
Florida tort reforms are on file with the Florida
Insurance Department. 175, or 63%, showed no
effect from the Florida tort changes, and the
average reduction in all 277 filings was 1.2%.
See Attachment 3. By way of contrast, 1insurance
companies increased premiums 1in Florida by 62% in
1985, according to NAIC daij, and by a similar
amount 1in 1986.

4. The Great American West letter. In Washington
state, which enacted perhaps the most comprehen—
sive tort reform package in the nation 1in 1986,
Great American West, 1Inc. calculatec that the new
law would, if anything, vraise 1insurance rates.
Great American west concluded:

"It does not appear that the “tort reform™ law
will serve to decrease our Jlosses, but instead it
potentially could increase our liability. We
elect at this point, however, not to make an
upward adjustment in the indications to reflect

the impact of the “tort reform law." See Attach—
ment 4.
5. The 1SO Chief Executive Circular. Perhaps most

disturbing, the 1Insurance Services Office has
announced that it 1is 1issuing "advisory"™ rates that
show no reduction resulting from tort reform, and
ha3 emphasized to 1its member companies that "any
beneficial effects of tort reform cannot be quan-—
tified with any degree of accuracy"” (emphasis
1S0"s). See Attachment 5. Yet when 1in 1975 New
York enacted tort reform that would expand liabil—
ity by replacing contributory negligence witn
comparative negligence, with comparative negli—
gence, and would through vraise 1insurance costs,
ISO immediately raised 1its advisory rates by 5%,



and provided full actuarial justification for the
increase. See Attachment 6. It 10 not readily
npporrri* why 1SO can »nll un how much ratea should
rise when tort Ilaw expands, but can ™ tell us how
much rates should fall when tort law i3 limited.

Whether it 1is good public policy to reduce insurance rates by
limiting compensation to seriously injured people 1is a question
on which reasonable minds can differ. But it 1is clearly not good
policy to limit compensation to injury victims and get nothii , in
return.

B. "Tort Reform™ Jlowers consumer right3 and giyes them
nothin® in return.

"Tort reform™ takes away from the victim of negligence.
It grants nothing 1in return for this reduction in
rights. There should be a quid-pro-quo 1if Alaska 3
citizens are to be denied their rights.

C. "Tort Reform” 1is not based on careful analysis of need.

There have been few careful studies of how victims are
treated under the current liability system to determine
if there is a problem that needs fixing.

For Texas, where a closed claim 3tudy was undertaken,
it showed no need for changes in the legal system

To try to find something without understanding what, if
anything, 1is wrong with it, makes no sense.

D."Tort Reform™ Jlowers the deterrance effeet of the
legal systenm.

How could copying the liability of Exxon® oil trans-—
port strike you? Or Ford in building Pintos? Or A.F.
Robbins 1in building Dalcom Shields?

America®s consumers need the protection of the legal
system to deter inappropriate behavior; to stop "crime
in the suites.”



The need for fjexibllity

People are not chattle. They are not fenders bumped or
houses burned. When a drunk driver runs over a bread—
winner, or a little girl, or a underwater reef, the
penalty must fit the circumstances, both 1in terms of
the victim and the wrongdoers act.

1. WHY DO CONSUMERS WANT INSURANCE REFORM?

A.

Insurers are grossly inefficient

"Republican or Democrat, liberal or conservative, there
is one thing we can agree on -—-— waste 13 bad, inerfi-
ciency robs us all.”

Andrew Tobias
The Invisible Bankers

"Tobias says we are 1inefficient and he®"s right. We
spend too much on distribution, overhead and just plain
waste."

John Cox, President

Insurance Agency cf North America

One of the best service auto liability insurers, USAA,
delivers the product at a total overhead cost of twenty
cents on the premium dollar. The average insurer
requires over thirty-five cents. Prices could fall by
19% 1i1f the average 1insurer becomes as efficient as
USAA.

Insurers are not well regulated.

Alaska®s 1insurance regulation has historically been, to
put it in 1ts most favorable 1light, non-existant.
Often bragging about the highest profits in the nation
in its annual report, the Department has not histori—
cally protected consumers in this state.

When last || appeared here, 1 challenged then Director
George by saying | doubted that the Department had ever



So,

disapproved a rate. Me responded by pointing out “hat

ho had too disapproved a rate -- an automobile rate for
State Farm -- a decreaselt Me said he was afraid State
Farm would attract too much business if their ratoB
went down.

How®s tnat for consumer protection?

I don"t mean to pick on Alaska, particularly State
regulation generally is awful. 1 am encouraged by the
neew Director Holler. The U.S. General Accounting
Office found "a Ulack of arms-length relationship be—
tween the regulators and the regulated” and that con—
sumers were, generally, not protected by the state
insurance departments of the nation.

C. Insurers are not fully competitive

In most states, 1insurers are structured comparatively.
In auto insurance, for instance, 29 elates have low
concentration (Herfindahl-Hirschman Index below 1000),
21 are moderately concentrated (HHI between 1000 and
2000) and one, Alaska 1is heavily concentrated (HHI
greater than 1000).

you have a problem with relying on competition, even in the

best of competitive worlds.

But

insurance 1is hardly "the best of competitive worlds,” viz:

*it is largely exempt from anti-trust laws (Alaska exempts it
from state anti-trust law and the McCarran-Fergusen Act
exempts it from federal anti-trust law).

*It is the last bastion of fair trade laws (the Alaska anti—
rebate law makes it unlawful for agents to offer discounts).

ethere are prohibitions on group sales

einsurance price and service information 1is hard to under—
stand, if you can find it at all.



Combining these comparative impediments with weak regulation
guarantees two things:

- dnefficiency and/or
- excessive profits

D. Alaska®"3 profits are excessive

We know 1insurers are 1inefficient so profits can be
hidden. But profits are too high 1in Alaska. According
to the National Association of Insurance commission—
ers, Alaska"s property/casualty insurance profits are
among the highest 1in the country.

Here are the overall profits for the last decade:

Tota

Premium Operating Total Keturn Premium Operating Return

Earned Profit on Equity O Earned* Profit Equ ity

$285 Million 6.3% 17% $80 Billion 5.9" 1 16"

(: 258 9.1 23 89 4.7 14
1980 257 6.8 19 95 4.6 15
1981 264 3.5 13 97 3.3 13
1982 332 18.0 43 103 0.7 8
1983 412 4.8 17 111 -0.2 i
1984 443 3.1 14 J21 -3.2 1
1985 537 -1.9 4 140 -4.1 -
1986 642 3.4 15 176 2.0 13
1987 636 7.1 23 197 3.1 15
Total $4,066 Million 5_.4% 18% $1,209 Billion 1.4% 10"
eSource: National Association of Insurance Commissioners, Prof-

itability by line. py state, ten most recent editions.

0 Estimated by assuming equity to premium rates of 2:1:; invest-
ment income on equity of 9% latest year decreasing by -0.5"1. by
year.



And this national 10% return understates the real economics
vitality of their industry. during the same 10 years, the
property/casualty industry®s common stock have risen Dby 308"1.
vs. 163"1. for the NYSE Composite Index (Source: Bests®™ Insurance
Management Regents. January 1988.

Profitability in 1987 1in Alaska for Medical Malpractice was over
50"1. return on equity and for other liability was over 40%r e-

turn. But this was a high profit compared to other recent years.

Medical malpractice profits in Alaska mirror the national aver—
ages over a ten-year review. When the General Accounting Office
discounted reserve method of measuring profits 1is used, the

return is about 30% over 10 years. The other liability return in
Alaska was lower than the national average of GAO, 26% It was
about 12% a good, not excessive return (if you 1ignore expense
inefficiencies).

In 1987, Alaska®"s leading writers did well, viz:
Leading Medical Malpractice Writers:

Loss Rates*

1. Medical Indem. Alaska 50.8%
2. Medicine/N.S. Exch. 34.0
3. CNA 66.5
4. Health Care Inden. 56.6
5. Amer. International 53.0
A profitable loss ratio would be about 90%. This shows remarka—

ble profits in 1987.
ASource: Best®"s Executive Data Service

Alaska®"s Leading Other Liability Writers

Incurred/Earned
Less Ratio

1. American International 62.9%
2. Alaska National Insurance 33.8
3. Crum & Forster 64.8
4. Nationwide 50.3
5. CNA 50.6



A loss ratio of the order of 85% should be profitable.
Again, 1987 was a remarkably good year for insurers in
Alaska.

1988 was better, nationally. I do not have 1988 Alaska data
as yet.

THE SPECIFIC PROBLEM - MEDICAL MALPRACTICE FOR DOCTORS
DELIVERING BABIES IN RURAL AREAS

A. A real problem

No one 3hould minimize the serious nature of unafford-—
ability of malpractice insurance in vrural areas for
doctors delivering babies. Alaska 1is not alone in
having this problem.

B. The Medical Malpractice "Crisis" 1in Alaska 1is NOT Due
to an Expensive Aggregate System Ccct.

If you look at the total costs of the Medical Malprac—
tice system in Alaska it is an inexpensive systen. For
example, the latest data from the National Association
of Insurance Commissioners (NAIC) shows total premiums
in Alaska of $13.6 million during 1987. That 3 $28.00
per person (The statistical Abstract of the United
States shows 481 Thousand people 1in Alaska 1in 1984).

For perspective, the average American spends S133f per
year on tobacco products.

Another way to look at system cost is vis-a-vis total
medical costs 1in the state. According to the Alaska
Department of Health, Alaska spent $2,763 per capita
health care costs by 1.0% ($28.00 divided by $2,763).
I dare say that if you had no system to compensate the
victims of malpractice and someone offered to do it for
you for a percentage this small, you"d probably grab
it.



Allocation 1ia the Problenm.

The problem 1ia coat allocation, not total syatem costs.
There are only about 550 doctors in Alaska (Statistical
Abstract, 1986). This drives the cost very high, to
about $25,000 per doctor on average, some of which may

be positive (because of deterrence effects), but some
of which 1is likely inappropriate.

IfT you think of the medical profession as a pyramid,
with the relatively many e.p.'3 at the bottom and the
relatively few specialists at the top, | think the
problem becomes easier to visualize.

IT 1 wake up in the morning with a bad back and go to
my G.P., the Jlikelihood of a major malpractice suit

arising 1is negligible. But if my back 1is a serious
medical problem, 1 will be referred up the specialty
ladder until 1 get to the neurosurgeon.

At the top of the pyramid, where the number of 1insureds
is least, the risk 1is greatest. Bad outcomes become
more Jlikely. The chance of lawsuit rises, and the
cases are much more complex.

I believe it violates insurance spread-of-risk
principles to force so much through such a narrow base.
(Even though neurosurgeons net 1income, after med mal
premiums, 1is excellent according to medical economics).

For one thing, why should the defense costs for the
complex suits neurosurgeons win be forced to be spread
through only the neurosurgeons? Why shouldn®t the
referring physician and the hospital granting privi—
leges bear some of the cost of successful suits (as
incentives for safer referrals/privilege granting)?

The overall system cost 1is reasonable 1in your state.
Your focus should be on the allocation process, in my
estimation.



HE INSUHANCK PROBLEMS

A. Lloyds of London, the dominant reinsurance company m th
approximately 25% of the worid-wide marketf has been
wracked by acanrial9 in reccnt yearn.

For example:

< Between 1973 and 1902, two Lloyd ™3 underwriter9,
Peter Cameron-Webb and Peter Dixon, 9iphoned off for
their own use $55 million belonging to 1,500 Lloyd"s
members. Investigators say they used the money for
yachts, corporate aircraft, a French orange juice
company and a pornographic movie entitled "Let"s Do
It 3ee Chicago Tribune, Oct. 20, 1985, at 5; Busi-—
ness Week, Aug. 5, at 57.

< Many of the 1,500 swindled by Cameron-Webb and Dixon
are suing Lloyds (although Parliament immunized Lloyds
from lawsuits in 1982, the 1.500 are claiming that the
immunity doesn"t apply to events occurring before
1982). Lloyds, on the other hand, 1is claiming that the

1.500 owe Lloyds another $180 million. 100 members
face bankruptcy and 200 have been suspended for Tfailing
to meet Lloyds®™ solvency test. See Chicago Tribune,

Oct. 20, 1985; Business Week, Aug. 5, 1985.

< Lloyds has grown too fast. In the last decade the
number of Lloyds®™ members has more than tripled to
26,000. Chicago Tribune, Oct. 20, 1985. Since 1981

alone, Lloyds has added 7,000 new members, including
"newly rich doctors, lawyers, accountants and rock
musicians . . . lured by the hope of annual returns to
members that topped 100% some years."” Business Week,.
Aug. 5, 1985. Its total premium writing capacity rose
from $3.4 billion to $9.4 billion. Id.

B. In 1982, Lloyds was granted immunity from lawsuits by
the British Parliament. Business Week, Aug. 5, 1985,
at 58.



Lloyds has threatened, coerced and intimidated both
insurers and insureds - such as statoa in order to
keep 1insurance rates high, as the following statements
in'J» a’ «e

<= You may recall this statement:

"If you change your tort laws 1in Alaska, you will
have a market here when the rest of the United
States will not. Lloyds 1is pulling out of the
United States as a reinsurer -- they have already
pulled out of Connecticut, New York and New Jersey

-- and they"re continuing to pull out of more
states."

Statement of Jeff Johnson, Partner, LcBoeuf, Lamb,
Lieby and McCrae (U.S. counsel for Lloyds), at the
Casualty Insurance Colloquium, Anchorage, Alaska,
Sept. 17, 1985.

Alaska 1i1s not alone:

> e e in order to keep (Lloyds) participation on
cover we had to accede to some strong suggestions from

the reinsurers to beef up the rate charged to the
0B "s."

Statement of John Spinella, President, Medical
Mutual Liability Insurance Society of Maryland,
before the Governor®s Task Force on Medical Mal—
practice, Oct. 22, 1985.

< "(reinsurance brokerage head Thomas A.) Green said
that beginning 1in 1986, Lloyd"s syndicate would “simply
not write reinsurance for the American casualty indus—
try.""

Journal of commerce, June 18, 1985.

<  "Mr. Wakefield conceded that Lloyds cannot dictate
to American regulators on Policy approval, but he wryly



said that 1if the new form 1is not approved, Lloyds will
not reinsure American liability underwriters."”

Journal of Commerce, July 26, 1985, citing C.T.
Bowing & Co. Chief Executive Cerald Wakefield,
presenting Lloyds®™ views to 17 1insurance commis—
sioners.

< "A Lloyd > of London delegate who flew over expressly
for the [insurance commissioner®s! meeting added that
unless the U.S. industry was permitted to adopt the new
form, the 1loyds reinsurance market would discontinue
backing American underwriters forthwith."”

Journal of Commerce, July 27, 1985.

D. Neither the U.S. government, the states, or the British
Parliament regulate Lloyds.

The B.ritish pound, which was worth $2.80 1in the mid-
1960"s has been worth less than half that for most of
the last two years and fell to $1.05 in February 1985.
Thus, whereas Lloyds would need to pay only 10,000
pounds to satisfy a $28,000 claim in 1963, today it
must pay 20,000 pounds to satisfy the same claim and in

February 1985 - when the pressure first started to
build for tort reform - it had to pay 26,600 pounds.
SOLUTIONS
A .low to Solve the Insurance Crisis - What Alaska Should
Do
1. Repeal Alaska®s Anti-trust Exemption

2e Repcal_ statutes that_prohibi t_businesses_ and
consumers from joining together to buy insurance

in groups. Today, in most states, group health
and life insurance 1is available, but group liabil—
ity insurance 1is illegal. IfT laws prohibiting

such group insurance were repealed, the price of
liability insurance would fall.



Prohibit rate .increased from taking effect until

such i.ncreases_ are_ aggroved_ by_ the_ insurance

commi. SS i.0n . Today, in most states, increases

automatically take <effect wunless disapproved

within a certain number of days; because the
burden 1is on the 1insurance commission to disap—
prove a rate, and because insurance commissions do
not have the staff to analyze even a fraction of
rate filings, most 1increases automatically take
effect. Shifting the burden of proof to the
insurance company to demonstrate that a rate

increase is justified would Ilimit such increases.

Allow_greater_ consumer_ representation before
regulatory bodies. Typically, only regulators and
insurance companies participate in rate cases. to
increase citizen participation 1in the ratemaking
process, states should authorize Citizens®™ Insur—
ance Boards, groups of insurance consumers who
would 1intervene on their own behalf. In the
alternative, states could establish Offices of
Public Advocates to intervene 1in rate cases, as
new Jersey and some other states have. In New
Jersey when the Public Advocate 1intervenes in a
rate case the cost of that intervention 1is billed
back to the insurance company seeking the rate
increase, thus discouraging insurers from seeking
exorbitant increases.

Require that insurance rates be based on experi—
ence. Because insurance companies today often

lump all 1insureds 1in a category together, regard—
less of how often any individual insured has been

sued, good risks currently subsidize bad risks.

Experience rating would go along way toward bring—
ing down premiums for medical malpractice 1insur—
ance, 1In which experience rating is now virtually

non-existent.
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10.

11.

Enact tough conflict-of-intcrest statutes to ciose
the "revolving door." As the U.S. General Ac-—
counting Office has found, 50% of state regulators
come from and return to the industry; the rela—
tionship between the industry and the regulators
is not an arms-length relationship.

Require that insurance companies disclose their

loss data on a line-by-line basis. Such disclo—
sure would -enable regulators to Dbetter discern
whether rates are excessive, 1Inadequate or unfair—
ly discriminatory.

Establish state reinsurance programs.

Beef up the Insurance Department both authorita-
tively and with resources.

Repeal the state anti-rebate law.

Publ fiIsh_ buyers_guides_ wi_"h_pr i.ce_and_ service
information.

Medical Malpractice

Render the above:

Lessen the number of classes.

Let hospitals bear part of the cost for adverse
procedures in the hospital. Consider channeling
doctors malpractice costs through hospitals.

Consider a specific subsidy 1in rural areas for
physicians consider additn a malpractice charge on
all health 1insurance premium as a subsidy dollar
base.

Attract more physicians to Alaska to normalize the
patient/doctor ratio.

15



VI . WHY CONSUMERS OPPOSE HOUSE BILL NO. 166
Generally:

1. We lose right3.

2. We get nothing 1iIn return (such as a victim"s
reparations regime).

3. It treats us like a fender, not a person.

4. It won"t work to lower rates and make insurance
more available.

5. It lowers deterrance.

6. There is no study showing need for change.

It specifically has these problems, among others.:

1. Lets faulty product manufacturers or bad surgeons
off the hook 1if six years go by before the product
blows up or the sponge works 1its way into some—
one"s heart.

2. Fixes the possibly real problem of collateral
source iIn exactly the opposite (and wrong) way.
While no one should collect twice for the same
injury, the wrong doer should pay, not our poli—
cies. Our rate should go down, not drunk drivers.

mandate subrogation and order lower health insur—
ance rates.

3. Creates inter-family problems by limiting a baby"s
right to sue to two years ending special treatment
for minors.

4. It limits our freedom to choose the sort of set—
tlement we want, lump sum or structured.

5. It creates a disincentive for insurers to pay (as
if they needed any more) by charging them below
market interest if they delay.

6. It caps non-economic damages in wrongful death
cases at a pitiful $50,000.

16



VI.

CONCLUSION

Alaska needs reform that works -- Alaska needs 1insurance
reform. Like other smaller population states, Jlarge multi—
national 1insurers can hold you hostage. You may well need

consider working for 1interstate compacts with larger states
to avoid the kind of under pressure Lloyds and others have
brought to bear here. And other s*ates are moving. Almost
every state has insurance reform bills before the legisla—
ture. Little New Mexico voted to repeal that state®s anti—
trust exemption, but the governor vetoed it under intense
pressure from the 1insurers. Arizona has many reform bills
before it. South Carolina 1is moving a bill. Maryland
returned to prior approval. The Texas Senate late last week
voted to repeal that state®"s anti-trust exemption. The
Chairs of the U.S. Senate and House Judiciary Committees

have introduced bills to end McCarran®s broad anti-trust
immunity.

Now 1is the time for 1insurance reform. I pledge NICO"s
assistance to you in achieving such real reform.

Thank you. I would be happy to answer your questions when that

is appropriate.
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At 1A
Commercial Insurance Dfvtslon
131 Furnrxxjton Aw xm fZa -x(r-£i"i=x .
Marrtofd. CT 06136
(203) 273-0123

August 8, 1986

Honorable Bill Cunter

INSURANCE COMMISSIONER

Florida Department of Insurance
"Tallahaaaaa, FL 32301

ATTN: Mr. Charlla Cray, Chlaf
Buraau of Policy and Contract Ravlav

Daar Mr. Gray:

RATE REVISION
CONTRACTORS LIABILITY POLICY PROGRAM

V/niE AETNA CASUALTY AND SURETY COMPANY /"
THE STANDARD FIRE INSURANCE COMPANY X
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT

In accordance vlch your Inauranca Laws, our/Compenlea file a reviaad
liability rata laral which ruaulta In anoverall aalactad praalun Incraaaa
of 17.21 with an azmual premium affact:Jf 1622,230.

Our Companies®™ daclaion to revise ndcaa raaulta only aftar a thorough and
comprehensive analysis. Ua evaluated our axparlanca, aarkat condltlona,
tort rsfora, and othar relevant/factors aa thay affact the establishment of
adequate rata levels. The andiocaad axhlbita prepared by actuarial unit are
submitted in rdpport of our/rate filing decision, and demonstrate that the
re*ultf£=j rataaf are neither excessive, inadequate, nor unfairly
discriainatLry.|l ./

We propose to Inpleiumt tula filing with respect to all policies written era
or aftar Jasuarv 1/ 1987. So as to not delay the filing of our rata level
decision, ravlsaVz"ata pages will be forwarded under separate cover when

available.
N

A stamped, self-addressed envelope la enclosed for your convenience In
responding.

Sincerely,

Thomas L. Rudd, Superintendent
Insurance Department Affairs - Coemercial Linas

The £ma Casualty m*3 Surety Company

One w rw *7SA uflt A CASUALTY comow'w



BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANGE

Summary

Tbs following table sumsarlsea th* expected lapact of tba naw Florida lav
on bodily Injury claim* coat* (including Allocatad Lo** Adjustment
Expenses). Tba lapact* shown war* dayalopad from data gatharad via a =«
apacial claim study eonductad by tha AEtna. Thbha clala study and tha
analysis are datailad in tha succasdlng sactlons of this memorandum.

lapact of Tort Law Changes
lapact of Tort Law Changes

Lina of Buslnass

Products All Othar
Tort Lrw Change Bodily Injury General Liability
Collateral Source Offset 0 (0.42)
Joint & Several 0 0
Limitation of Noneconomic
Damages to $450,000 0 0
Punitive Damages 0 0

Future Economic Damages over
$250,000 Paid at Present
Value

All Othar General Liability includes tba bodily injury liability portion of
package policies, SMP Section Il, and aonollne General Liability policies.
The analysis as shown Is basad solely on AEtna data and, tharefora. Is
applicable only to AEtna®s book of buslnass.

Claim Study

Tha attached special claim analysis fora, designed to gather data on tha
impact of the tort reforns, was completed by experienced Branch Office
claim personnel. Claims eligible for analysis were selected according to
the following criteria:

1. Commercial Casualty claims (excluding National Accounts business)
for policy years 1981 through 1985
a. reported prior to January 1, 1986
b. open sa of May, 1986
c. closed during the last six months

2. AlIl claim* in category (1) with indemnity payments or reserves
over $25,000 were analysed (total of 55 claims).



3. Fifty dosed claim* with Indemnity of leas that $25,000 were
randomly selected.
Tha completed forma were reviewed for Internal consistency prfor to coding
and analysis.

Collateral Source Analyte

Exhibits 1 and Il detail tbe analysis of tbs revision In th* collstsral
source rules. Exhibit I Is for claims over $25,000 Indemnity. Exhibit 11
Is for claims under $25,000 Indemnity.

Exhibit | shows that sines tn* right of subrogation exists for many
collateral sources avsllabla to ths plaintiff, ths economic losses Incurred
are not expected to be substantially reduced due to tha law change.
Furthermore, current AEtna claim settlement practices recognise. In part,
tha existence of collateral sources as part of ths negotiating process used
In arriving at a mutually satisfactory damaga value with tha plaintiff.

Exhibit Il ahowa that for claims under $25,000, no additional savings are
expected due to tbe change In Florida lav.

.Sint and Several Analysis

Exhibit 11l details tba analysis of joint and several additional payments
made by AEtna. Total joint and aevaral payments vers 4.5Z of Indemnity
payments ovar $25,000. A review of each claim generating additional,
payments due to joint and several liability Indicated no reduction In those
payment dua to the Interaction of economic damages sustained by tbe
plaintiff, the percer.tiag* of liability assigned to AEtna"s Insured, and tbha
policy limits purcheé&sd.

Analysis of Limitation of Noneconomic Damages to $430,000

Nine claims had the potential for coming under tbe new limitation for
noneconomic losses. Ths nine cases wera identified on tha basis of full
liability value- -not our Insured®"s share of Che liability. Data In tha
above format allowed for a review of whether total claim value could be
reduced and whether such s reduction would impact on AEtna"a Incurred claim
eoac.

Tha review of the actual data submitted on these cases Indicated no
reduction of cost. This result is dua to the impact of degree of
disability on fuenra losses, ths impact of policy limits, and ths actual
settlement reached with the plaintiff; all seamed to reduce tha expected
noneconomic component of dsmsgea to lass than $450,000.

Analysis of Punitive Damages

Only two esses wars found where punitive damages had an impacton tha cl*<»
settlement value. Thbe total Impact was estimated at less than $15,000 or
less than 0.1Z of tocal indemnity payments. Consequently, it appears that
there will be no Impact on AEtna"a claim values due to changes Inthe
allocation of the punitive damages swarded.



Analysis of Installment Payment of Future Economic Damages Over 1230,000

Ten claims had tha potential for coming andor this section .of ths lev. Tha
review of Individual caaes Indicated no net savings to AEtna for th*
following reasons:

1. Interaction of policy limits, past economic losses, and farura
economic losses

2. settlement value of the caae

3. apparent implicit recognition of the periodic nature of furore
damages

Overall Summary

The expected net reduction In claim costa Is based on sn analyst* of AEtna
claims. As such, tha analysis Is applicable only to AEtna"g book of
business.

Dna to ths larval of datall of ths historical claim data. Informed dalrn
judgement was required In some instances to ascertain soma of ths detail
required for tbs analysis. Tha judgement. If any, was exercised by
experienced claim adjustors and Is Implicit In tha analysis.

Ths analysis shown repraseuea tbs best sstlmats of future eoet redactions
if the lew as currently structured remains la affact. Rowarvar, the eunset
provision of the Isw takes affect In four years. Furthermore, tbe law
applies only to cases filed under the lew, and tha Florida statute of
limitation* Is four years. Consequently, It Is possible that any plaintiff
who might be severely impacted by tbe provisions of the law would delay
filing until after the law expires. [If this situation arises, then the
expected reductions will be lower than those Indicated In this memorandum.



Attachment IB

St. Paul Fire and Marine Insurance Company
St. Paul Mercury Iniurance Company
Hedleal Professional Liability
State of Florida

AOOENOUH

In 1986, Florida passed a number of changes lo the tort system. Ue have
reviewed the tort changes and their potential effect on our medical professional
liability experience. Our review Is based on a study of over 300 Florida

closed claims. The total effect of the bill based on this evaluation was

vary small.

Evaluation;

Of the 313 closed claims that were studied, only four claims would have been
effected by the law for a total effect of about IS savings. (Exhibit A)
Furthermore, all of these savings would have been eliminated If the courts had
assigned only 10X more of the blame on our Insureds than our claim department
had estimated. It"s highly likely that there would have bean no savings on
these claims had the bill been In effect. (Exhibit 8)

Our study covered all of our Florida physicians, surgeons and hospital claims
that closed In 1983 and 1984. Economic loss was determined based on the
plaintiff®s medical loss, weekly wage, and time lost from work. These losses
were reduced for tha time value of money.

Ue added the noneconomic loss cap to the total economic losses. The cap Iis
$450,000 times the portion of negligence assigned to our Insured. Ue compared
this maximum award under the new law to tha aauunt that the St. Paul actually
paid on behalf of our insured.

The conclusion of the study is that tha noneconomic cap of $450,000, joint and
several liability an the noneconomic damages, and mandatory structured settle—
ments on losses above $250,000 will produce little or no savings to the tort
system as it pertains to medical malpractice.

Comments on other provisions of the bill;
a. Collateral source offset

The medical malpractice provisions prior to this act provided for
subrogation against collateral providers. The effect of this subrogation
would be similar to the effect of the collateral source rule. Therefore,
the net effect of eliminating the subrogation and allowing collateral
sources Is negligible.

b. Iltecmim iflii-fILQiinaflti

Damages were Iltemized In our evaluation of this tort reform and no savings
were shown. They are probably already Implicitly Itemized by either
Juries or our claim department when settling claims. Ue expect no savings
from this provision.



5t. Paul flre and Marine Insurance Company
St. Paul Mercury Insurance Company
Medical Professional Liability
Slate of Florida

ADOLNAIUM
(Continued)

¢. fr.halum SulLPotteUlfln

This provision can either work for or against us depending on who wins the
case. Mo savings are expected from It.

d. Add 1lur”Rtulunar
This provision can also work for or against us. No savings are expected.
e. P.unlllYg .Qinuaju

Ilhe legislation reduces the monetary Incentive for punitive damage cases,
but not total award amounts. Since these cases often have a retaliatory
incentive, no savings arq expected.

fe TIBIrrc-flf.Effccts

The tort changes made In Florida apply to losses occurring on or after
July 1, 1986. On a claimt-made policy, they will effect only the portion
of our expected losses with accident date after July 1, 1986. This will *©
Impact the equivalent of our first year losses.

g- Concision

The tort law changes effective July 1, 1986 in Florida will, hopefully,
have a positive Impact on loss costs for occurrences after that date.
However, to forecast the effect is highly speculative. Our evaluation of
prior losses showed little or no savings under key provisions of the law
and our analysis of other provisions show no expected savings. Our best
estimate Is no effect from the tort changes.

It can be hoped that the adoption of these tort changes will have an Intangible
effect on society, and further work to mitigate future loss trends. However,
the trends In madical malpractice have been very high. The effect of the
reform needs to be very strong to stem such trends.



Attachment 2

State Farm Fire and Casualty Cnmpany

StntH Farm EariHral Inauranca Company

111 1. WASHINGTON »T
BLOOMINGTON ILLINOIIl BI70l

October 21, 1986

Mr. Ray Rathert

Kansas Insurance Department
420 S. W. 9th Street
Topeka, Kansas 66612

Ray:

Before any discussion of State Farm and tort reform, 1t must first be clearly
understood that most of the problems 1n the liability field are in lines which
State Farm does not write. Because of this, the impact of tort reform on our
book of business Is going"lo be considerably different from tnat~5T J major
liaijtT1lXy~w>i ter.

We have been reguested by several Insurance departments to come up with some
estimate of the effect of newly passed tort refonn legislation on our- rates in
their states. Me know of nn way this can be dgn* artnarlally- Consequently, we

resorted to "judgement.
The few enacted tort reform statutes usually Include Items such as:

1) Collateral source of indemnity

2) A non-economic cap

3) Joint and several restriction

4) Punitive damage limitation

5) Alternate methods of payment.

A sampling of corrmercial liability claims provided the following:

1) Collateral source of Indemnity. The sample Indicated that approximately
7X of our total Indemnity losses were potentially subject to a collateral
source. Only about a quarter of these reflected a known collateral
source. In our judgement, 50X would be a very liberal estimate of the
success 1in reducing damages due to the exlstance of a collateral source.
The net savings from the collateral source chanye 1is thus about IX
(7X X 25X X 50X).

2) Non-economic cap. Non-economlc caps are established at such a level that
our sample indicated only very few claims would exceed the cap. It 1s our

judgement that the loss savings resulting from the non-economic cao will
not exceed IX of our total Indemnity losses.~~



.J Rathert
Page 2
October 21, 1986

Int and several restriction. In our sample of liability claims, no
claim was found that would have-beeruiffected by the joint and several
restriction. - - =

IA) Punitive damage limitation. Again, in our sample, no punitive damage
awards were found.

J 1) Alternative methods of payment. On our book of business, the savings
due to alternative payment methods on future economic losses would be

e negligible in relation to our total Indemnity losses.

Although we believe the effect of. tort reform on our bonk nfhusinpss- would be

small, we do believe that effective tort reform legislation can havea positive

Impact on notonly pricing but also availability. It 1s important to keep 1n
mind that tort reform, or absence thereof, is only one of many factors which
influence pricing and availability. Any of these other factors can produce an
opposite effect which could equal or outweigh any positive effect of tort
reform.

Attached are liability rate comparisons for Kansas and surrounding states. As
you know, we use 1SO rates for monoline policies. Even in our package policies,
the original Uliability loadings were also derived from ISO rates.

Again, as you know, we do review our rate levels at least annually. It

probably hpfnra any-nffprt frnm r»>fnrm legislation can be
expected to influence our experience. Anyway, hope these brief comments will be

of some Use”to you in your aisarsTtons of this subject.

Best regards,

Robert J. Nagel
Assistant Vice President
State Filings Division

RIN:kc/1021



Attachment 3

/ NATIONAL INSURANCE
(V CONSUMER ORGANIZATION

Effect on Insurance Rates of Florida Tort Reforms

for all companies filing as of 11/01/86

% Reduction Number of Filings

Commercial

General - Commercial
Liability Package Auto Other Total
0 72 28 31 44 175
0-2.5% 12 25 5 3 45
2.5-5% 18 14 6 0 38
5-7.5% 7 1 7 1 16
7.5-10% 2 1 0 0 3
Over 10% 0 0 0 _ 0 0
Total number
of filings 111 69 49 48 277
Average
Reduction -1.3% -1.5% -1.5% -0.2% -1.2%

Average calculated by assuming all filings are ofequal premium weight.
Companies that filed rates and did not calculatetheeffect ofthe new

tort reforms are not included.

Source: Florida Department of Insurance

121 N. Payne Street
Alexandrid, Virginia 22314
(703) 549-8050
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GREAT AMERICAN sNVEST. INC.

00 S “AnchEs" * aVEe«, £
OHANn”"c,CA m
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April 23. 1966

Mr Norman Figon

Rate Analyst

Washington Insurance Department
Insurance Building

Oiynpia. WA 93504

Rs: American National Fire Insurance Company
Select Driver |1 Program
Select Driver Il Program
Private Passenger Automobile
Rate and Rule Revision

Dear Mr. Figon:

In your letter or March 25, 1985, you indicated that we need to place
a provision in our ratenakir.g to reflect the impact of the "tort
reform = law. As an attempt to quantify, we reviewed twer.ty-four
claim files, which represented all of our Private h aaaer.ger
Automobile claims over 350,000 1in the state of Washington since 1932.
0Of these twenty-four claims, we believe that the new law could have
an impact on three claims. One claim involved a driver that was
intoxicated. We estimate that we would not have paid 520,000 of the
claim. On the other hand, there were two claims in which American
National Fire would see an increase in its loss liability. These are
contributory negligence cases in which our percent of the entire loss
liability would increase. The impact of the law on these two is at
least S10C.G0O0 on each of them.

From the above study, it does not appear that the “tort reform™ law
will serve to decrease our losses, but instead it potentially couid
increase our liability. We elect at this point, however, not to make
an upward adjustment in the indications to reflect the impact of the
"tort reform™ law.

We request, therefore, that you reconsider the original filing of
January 19, 1986, with an amended effective date rule of:

“For all policies written on or after June 2, 1986".

MANAGERS FCR GREAT AMERICAN INSURANCE COMPANIES SUBSIDIARIES OF AMERICAN FINANCIAL CORPORATION



April 23. 1986
Mr. Norman Figon
Pago 2

In our telephone conversation you mentioned a concern that we ire

selecting an 1increase Less than
is to take this 1increase, which
14%. and to review the rates in
effect a rate change six months
revision. We believe that this

our indications. Our plan of action
we estimate to be slightly more than
the near future, such that we can
after the effective date of this
method will prove to be less

disruptive on our book of business than other courses that we might

have chosen.

We hcpe the above includes all

the information that you need to

expedite an approval of the iiimg.

Sincerely,

Director of Actuarial

KX/nk



Attachment 5

CHEF .EXECUTIVE

circular .

V*

ISO

October 3. 1906

ISO POLICY DECISION ON TORT REFORM ANNOUNCED

Chief Executive CE-86-31

BACKGROUND Various tort reform icuures have been enacted or are
still under active consideration in many states. It
ia clear that meaningful tort reform will hove a

favorable, prospectiveimpact on loss severity and/or
frequency, variable byatate and line of insurance
which, ultimately, will be reflected in state loss

experience.

However, in some jurisdictions, an immediate rate
reflection in responseto tort reform is being
demanded.  Statutes inFlorida, New York and Hawaii
mandate that insurers reflect tort reform legislation
in their filings. The New York Insurance Department
has already advised companies of its estimates of the
cost reductive effects of tort reform” Florida has
mandated a 1987 rollback to adjusted 1984 rates,
unleas companies file 1987 rates reflecting the
impact of tort reform by October IS, 1986. Hawaii
has mandated a 10Z decrease in rates on October 1st
to reflect tort reform” with further reductions
required in future yearaj. The Washington Insurance
Department is requiring' that future rate filings
reflect enacted tort reform even without a specific
statutory requirement.

e Insurance Services Oftice. Inc . 160 IAfcier Street New York New York 10038 (212) 487-S00C

COPYRIGHT INSURANCE SERVICES OFFICE. INC 1966



ISO POSITION

ISO ACTION

ADDITIONAL INFORMATION

reu« *

ISO in unabit? to quantify. iuid_Ao rnflacjt-.in ita
filings with a reasonable deg.ea of cartainty. any
imiae<iiate~coar' effects of tort reform. SO believes
that the reflection of any beneficial effect of tort
reform on insurance pricing, where mandated, is a
natter of individual insurer judgment and not a
precise actuarial exerciau. Such judgment ia
consequently more properly applied by individual
inaurera, rather than by ISO in its role of acting
on behalf of those affiliated insurers which elect
to use ISO's services.

Therefore, the ISO board of Directors has established
— as ISO policy — that, inasmuch as ISO cannot
immedTafely~rMflect any uutrc~effgtmr-pf—eort refotn in
its -flings. tniy~tniCfi~eTFecYo are besx.-tinrenaLnndliiy
the judgment of each insurer, ralting_in.ro-flccount the
distribution by covfr*pc. class. and limits on irG own
boot of business’

Consistent with this policy. ISO advisory rates will
not reflect tort reform and each company m\Tfl3"aak~e~
its own assessment as to the immediate effect, if any,
of' tort~reTovn oTr~InrWdt of businescT~

In New 7ork. in order to assist companies in complying
with the refiling requirements of the new law, 1SO
released Commercial Lines Circular CL-86-29 which
contained revised manual rules utilizing the cost
reductive effects promulgated by the Superintendent of
Insurance, without coaunenting on their appropriateness.

In Florida, ISO has developed a filing procedure —
which has been approved by the Insurance Department —
whereby individual companies must supplement the ISO
filing with their own individual estimates of the
impact of tort reform. At tbe direction of the
Insurance Depar:ment. ISO will collect these
individual estimates and file them on behalf of

each insurer. Refer to ISO Commercial Lines Circular
CL-86-33 for specific details.

ISO plans to shortly provide insurers with informa-
tion which could be considered by each company in
leflecting any effect of tort reform, including an
analysis of the tort reform measures enacted in
individual states.

COPYRIGHT INSURANCE SERVICES OFFICE. INC >966



.

circular

CAUTION

Uithin Che next several days, 1SO will release such
information Co insurers via Commercial Lines and
Technical Services Circulars. In anticipecing

receipt of chis material, each insurer should note
ISO's strong belief that any beneficial effects of
tort reform cannot be quantified with any degree of
accuracy. Accordingly, providing any quantitative
information does not imply that any actuarial
precision can be applied to what is — in effect —
an imprecise subject. However, the information may
aid individual insurers in supplementing their
judgment which, ultimately, will be the major factor
in determining any beneficial pricing effect of tort
reform.

In Circular CL-86-33 we detailed the Florida filing
procedures which must be completed by October 15th.
Since — to avoid the rollback — Florida race
filings require individual insurer estimates of the
cost effects of tort reform and, since the judgment of
each insurer will be the major component in arriving
at these estimates, we urge individual insurers to
promptly begin developing their own estimates, without
waiting for tha ISO material on tort reform which, as
heretofore mentioned, will not produce precise results.

Daniel J. McNamara
President

cc: ISO Board of Directors

Actuarial
Commercial
Personal

Committee
Linea Committve
Linea Committee

COPYRIGHT INSURANCE SERVICES OFFICE. INC 1986



Attacnmeni: &

INSURANCE SERVICES OFFICE

160 WATER STREET NEW YORK. N. Y. 1003(1

«S

TCLKfHONCIi 1212* *4*7-3000

COMMERCIAL Ca»UAL.T» ACTUARIAL D'VIHIOnN

RICHARD fc. OIONOI. AHOCHTI Actuaat » mahahim October 15, 1975
RECEIVED
AUTO /. Cti-MrEfi.SATION
irbs:iR.v!i::; imjueau
Mr. Stanley A. Dorf, Chief Actuary le' >
New York Insurance Department
2 World Trade Center INSURANCE DCIN,
New York, New York 10038 | STATE OF ft Y,

Re: Comparative/Contributory Negligence -
Automobile Liability Rate Change Proposal

Dear Mr. Dorf:

Because of the change in the Hew York law from contributory negligence to
comparative negligence, 1.S.0. proposes to increase Automobile Liability
(Including Uninsured Motorists) rates by 52. This proposed increase is based
on a study of closed Automobile Liability claims in California, comparing the
actual settlement under the comparative negligence law with the estimate of
what it would have been under the earlier contributory negligence law. Enclose*
is Exhibit 1 displaying the indicated rate changes by line and coverage based on
the survey, and also the proposed changes of 52 for the liability coverages and
"no change" for Personal Injury Protection. Exhibit 2 details the results of
the claim study survey, showing number of claims, losses under both negligence
laws, and comparative/contributory ratios, by line and coverage.

We have also enclosed a copy of the "Call" letter used for this survey; in it
can be found a sample copy of the questionnaire form and the general instructions
for completing the form. The companies participating in the study write approxi-
mately 752 of the Automobile Liability premiums written by Insurance Services
Office affiliated companies. All claims reported to us were settled very
shortly after the changeover in negligence laws in California; thus, claims
personnel completing these forms were in a good position to compare comparative
vs. contributory settlements for their claims.

Very truly yours,

- Or

f >'
GE:cm George Burger
Enc. Actuarial Assistant



insurance Services Office LAatixL,x U |

New York

Automobile Liability Insurance

1.5.0. Proposed Rate Increases to Reflect the Change from Contributory
to Comparative Negligence*

Indicated Proposed
Coverage Rate Change Rate Change
Private Passenger
Residual Bodily Injury +4.1% +5.0%
Personal Injury Protection - 0.0
Property Damage +4 .6 +5.0
Uninsured Motorists +13.0 + 5.0
Total +4 .8 +4 .4
Commercial
Residual Bodily Injury t+ 6.8% + 5.0%
Personal Injury Protection 0.0
Property Damage t 6.9 + 5.0
Uninsured Motorists + 0.1 4 5.0
Total + 6.5 t 4.7
Grand Total +5.4% +4 4%

¢Note that all percent changes are weighted on New York"s premium
distribution.
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Wall Street/Diana B. Henriques

Those Newly Cash-Rich Insurers

f'KW months uro. two law professors
A started a stir in the insurance industry

[with a study_that showed that defen-
dants have been far,lngf belter In product
liability cases. The widely reported findings,
b)( James A Henderson' Jr. and Theodore
Pscnberg, both of the Cornell Law School,
suggested to some analysis that big liability
InSurers might soon be able lo move unnecd=
cd reserves back into profits.

Indeed, the St. Paul Group, one of the
nation's leadlng liability Insurance carriers,
had already boosted its” 1988 profits by mov-
ing JM.5 million from. reserves set aside to
cover Past claims. Richard Paulsen, presi-
dent _of Paulsen Securities in Boston, was
predlctm(l; that the company's results for last

ear would show a similar, perhaps stronger

rend.

Trend? More like a tidal wave. Awhopping
$250 million was released from reserves for
old claims and moved to revenues.

Wall Street doesn’t like surprises, of
course, and even apparently positive ones
can be unsettling. Analysts began to fret that
such profit-boosting moves were unsustain-
able and would lead to disappointment in the
future. St. Paul's share price shuddered a bit,
then steadied. The current philosophy seems
to be “wait and see.

But for Mr. Paulsen, the movement —
while far beyond his expectations — lends
additional support to his tltesis that liability
Insurance carriers will benefit from fundd-
mental changes in the legal environment

“The onjy surprise i$ tltat the level of
release is surprlsmglfy high,” he said. “Be-
cause we feel that & fu
taking place that favors defendants, earmngs
power going forward will be enhanced Dy
ower réserve additions." He added: “Clear-
ly, the St. Paul must have found that cases
are settling out at much less than orlg%mally
anticipated. Otherwise they would not have
released $2°0 million,

Mr. Paulsen doesn't expect to see move-
ments of this magnitude become routine. But
he said he does believe the comlpanr will
continue to find that its reserve levels are
overly ?enerqu', and that it will be able to
reduce them in the future.

ndamental change is' ,

A Big Surprise
At the St Paul

Amount the SL Paul Group moved
from loan loss resorvea to revenues,
In millions of dollars.

Soorcm: Company ntoodt

The New York Times/April 1.1990
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Remember the Crisis
In Liability Insurance?

It dissolved in a flood of profils from premiums

2y N-uwy L Rail

VI sl e
*Pi h.tlevrr hi]'|i]iid lo Hip li.iliilil)f in-
i i1V "iraniciiris’ A year ago, it washe-

nig mmp.md lo tic Ai.ill oil unlur-

i; i Il i)i-vpvl.ilnj the world i <ommy, A lai k
firiMiranre for rihiiii. ijulilii-s Ihn-.ilimd vir-
res such ai jaliip .mil foe inolidi. n. Up-
'Vlii .iff.idran 1% fir m.ilpiatlice, mine
1.dfIl 1% i.j.ji 1<, liMI mg h.ihie*.

New .jn;« imil. ifluai Jailllitours of day-

ire union .Hd tuis, imdwivt-s .mil Mami-
L-tillers, .srirmnl.mM And truckers who were

iijLIp either to .iffotd a doubling or tripling
fthru insurance premiums or lo obtain coy-
rage .it any pner. Snip busim-sves were
' -reed loth,*; othrrs stayed ujen without in-
m ivr, hnjuiig ihry wouldn't tip surd.

Hiaitip for the cti-as, in Ihp insurance indus-
try's vrMion, was tnd on juries and judges
oho made inolliinillion-dtdl.ir awards to plain*
rdfAmg everyone in sight. Economists, on
INMANFhand, faultrd the carriers for rgig-
uH P it ‘hm.it rate competition during tlie
mty 1980s until mounting losses forced
'hern to raise premiums.

The industry lobbied state legislatures vig-
orously lo rrotnet the scope of liability to cut
rhe cornparues’ kmea. Consumer advocates
demanded that tort reform be accompanied
*y arollhack in rales. Dorrns of bills were -
iinduced in Congress lo deal with tort reform
and product Ijhilrly. Yet, by fall, the great b-
ibrbtly insurance crisis had vanished from the
headlines.

The emergency, it serins, has dissolved in
¢ fluid of insurance company profits.

Accordin% to the Insurance Services Office
sIS0), wtuch advises carriers on rates, oper-
ating profits tripled during the fust rune
months of this year, compared with the same
ienod last year. Earnings rose from 31.2 bd-
ion in 1985 to 53.6 billion. Underwriting
--.sea W3 be cut back by almost a third to
312.2 billion this year.

major factor in the renewed profitability

has been huge rate increases. Premium

income for all types of property-casu-
ally insurance rose 24.5 percent in the first
hree quarters lo 5131.5 hillion, according to
A M. Pest Co., the authoritative source on in-
dustry data. Premiums for commercial bib3-
ity insurance—which had accounted (or 25
i- rceni of the ,0ases but only 12 percent of
ihe teve.’ue—rose an average of 79 peicent
n 1985, alter only nominal Inctrases m the
vitly 1980s. flest projects that this year's
.irmium inrieavs will amount to 72.5 jer-

WMe the shuk of piemium Inrtravs that

100 percent in 1985 his made

"HHI-"n cut to .10 percent mcirjves uf

[*).*~Cnn niilil I_.yining'_unuui, utrs still ap-
s.irto  going iipbn-tjy.

\ ts'nrfit of jeluilung pti*fifab.lity his teen

ereis-qo aiiital 11y Aivpvrt tvsui-d at ate-

at meeting || the S' linii.ll A~>«ullion of

" 'irane (*, mini.. . <t» staled, "Ploblrms

"l .ira-vr av uTibiMy o*ry have rud

Mille 1985 mid only I'.IHf in certain hues nr
eoveragos, yet problems continue ill v vi ral
bin's.* [-ist May, 43<il the 50 stales, Ihe Dis-
trict of Columbia and Piieito Rico reported
that intiitiiipalities wete having trouble ob-
taining insurance_and 42 reported difficulty
with pinfea-ioii.il iri'Ui.irire for physicims.

My Deeiinber, 55 ja.itcut of repottin
states mdii‘'atfd slight improvement, while
j- rieiit saw no significant change in availabil-
ity for dayc-aie, mirsc-imdwives, liquor
simps, goveriinienlal entities and truckers.
Three found the situation greatly imptovrd,
while one judged it worse.

However, availability is sometimes a
tradeoff for affnidabitily. Tlie Northern Vir-
ginia Region.il Juvenile Detention Center, for
rumple, which bid bern paying 51.400 an-
nually for 51 million in general liability cov-
erage. contacted 50 companies to replace its
canceled i-olicy befnte finding one that was
willing to write 3500,000 in coverage--,it a
512,208 annual premium, an increase of
1,500 percent.

Besides higher premiums for lower cover-
age, companies are tightening underwriting
requirements by setting higher deductibles,
limiting legal defense costs and loading pol-
icies with delusions. As a result of wide-
spread publicity about physical abuse, the av-
erage annual premium per child at day-cace
centers has risen from 57 in 1984 to between
38 (to Wyoming? and 5153 (in New York
City), according lo James Strickland of Aus-
tin, Tei,, chairman of the Day Care Liability
Task Force. By excluding abuse as an insur-
able event, one company has ‘reduced* the
average cost per child to 550 annually, he

says.

The industry hopes that future profitability
will be enhanced as the result of limits on the
breadth and d(ﬁ)th of legal babibty. Although
Congress failed lo pass insurance legislation
this year, many states took action. The Amer-
ican Tort Reform Association says 20 states
made 'significant’ changes in 1986, while the
Insurance Information Institute lists 32.

Of those stales that acted, just seven—
Colorado, Connecticut, Florida, Michigan.
New Yo,k. Washington and West Virginia—
went Ihe whole way and limited joint and sev-
eral liability, sewing up the 'deep pockets' of
corporations and municipalities into wliich
plaintiffs were thrusting their hands, ot lim-
ited the amount they could tt-cover in dam-

ages.

"The industry pressed hard, hut got only
bits and pieces ol what it wanted," says Rich-
ard M. Page, chairman of the insurance bro-
kerage Fred S. James A Co. in New York.
The Florida rrpenence has dampened the cry
for mote tort reform in other states.

Theie the induvtiy’s efforts misfired. The
legislature in Tallahassee voted to limit punt
and -rvcial liability and to cap awards. At the
-line lime, it trvmdatrd a I»llh*ck ID 1984
rates unless comjunn-s could ptovr haidnhip.
The induitry sued ihe -late, claiming the law
was urHonstilutioruJ. The cave will” -»"i le
Ac, t-dby the Florida Fupri me Court.

t

M1C

Tort nfnrin has made a difference for
nurse midwives in states lli.it liave -cl limits
on recovery, v-iys Kaien fkalcnliom. acting
dtnvinr of the Aineiican College ol Nutse-
Midwives. While their colleagues in oilier
juris of the country must pay $3,500 annually
lor $1 million in coverage—eompared with
premiums uf {800 to $1,000 three years
ago—a few midwives will need only $500,000
Wurth of covrrage.

Tort reform advocates had eiptesvd liope
that it would reduce rates. In general. W~
evt-r, it is too early to aw.\s its imjurt; some
laws haven't taken effect yet. and insurance
rates are calculated on experience, not pro-
jections.

"l am not sure that tort reform will have an
impact on insurance pricing for some lime to
come* says Page. ""Underwriters tell us they
don't know if it will reduce claims.'

ay Angoff, genera] counsel of the Na-
J tional Insurance Consumer Organisa-

tion, reports that interviews with insur-
ance commissioners in 15 states revealed no
difference in availability or rates because of
tort reform.

The Washington Post rontaclrd insurance
commissions in 10 states, half of which had
passed some sersioa of tort reform. New
York and Florida reported smaller increases
ui premiums than would have occurred had
there been no legislation in their states. For
example, Flondi's general liabibty rates will
go up 5 percent in January, instead of 10 to
12 percent. Officials in Michigan, which r ide
significant changes in its liability laws, indi-
cated rates had stabdued. as did officials in
Nevada, which made no changes.

Officials in Wyoming, a tort reform state.
Mtd comjianies were still hesitant to wnte
policies theie, while officials in the Divtnct of
Columbia, whne there was no legislation, re-
puted vatteird problems, but no cnus. In
Veimont—J numeform state—liability pre-
miums arc -Till living by Ulwrrn so peicent
and 60 percent, faster than other lines. Yet,
most ‘talc civiuniscions saw a nnaleriting
tii nd. *If we -<r an increase of 10 to 20 jvr-
ii-nt, that's stability," —i)V llambi lie chick, a
Mulligan analyst.

1he liahility nouf.Hue rtois u ay <rr. Jvmm
mg da-If. | it ll.e tini hil hast iken it.t g.

* JANUARY J. l«7

PULSE
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feme id tbe invund liave trbdled. Last
Aped, the tiny ciaiunumty of Norwood, Ohm.
lidi on giant Home Insurance Co, in the
courts aid fuicrd It lo roll tuck a &205.000
jui-mmm to its 1984 level of 530,000. *Vfe
were able lo buy tui>e. but dow we're in the
same situation as befoce—sfeggitng ter insur-
ance.* —ays Fiances Loh. tl-e town's jc.ci.tast
law diiector. Eight otfier Otiio nmmcisulities
alsosurd Hume fw ledixSions.

lljcrea-aiigly companies, podrsvaoruls and
locabtnrs ate seeking alternatives to crariner-
cial insurance in lhe form uf self insurance
and insurance prols. Arlington. Tex, facing
annual luUlity premiums nxre than triple the
$209,000 it paid three yean ago, established
a nonprofit rurporatxm to insure itvetf and
proceeded to rare 39 milboa in tends ter *
loss reserve.

Risk manager Peter Potemkin estimates
the annual cost of insurance wdl be 5550,000
tn 5600,000 for 53 nuRion in rcvtrxge. sub-
stantially less than the 3760,000 demanded
by its commercial insurcrw.

National ScnaD Business United, a trade
gl(up that is concerned about the giuwpg
number of businesses going "bare*—without
insurance—recently announced a legal refer-
ral program for those that i r sued.

Self insurance is an option foe about a fifth
cl the largest trucking companies. But an e»
liuutrd 16,000 small trucking firms—abus a
third of the industry—instead have leased the*
ngs to larger compuues that have insurance,
according to Kenneth Person, duector ol the
TransporUtu) Department'a office of motor
earner standards. In the meantune. the rdus-
try ts MiU wiituig for the Interstate Gmmecjce
Cununisuw to ajprove pool coverage.

AltN-ugb thele are scant data cu self-
insurance. Page estimates that it now
aments to $34 Nihon annually. If the current
trend continues, be viyt he erjects that fig—
uie to climb to $77 hithwi annually by 989.
That would uean 35 percent if the Niurvea
coliunuiuty is self msuted. up from atnut 70
jeimitin .

"And there I benttvie ™ eige* to go h* k
to that nuike'jlace * he aids, nctmg Ifj(
vif.ui.urame ji-m.le* protntion agauul
nl.".ilibty crises 50, warns * g>t|,f the a-
isnve i.flvumer gioup, wh > the uwurame
i»l.-tiy is e *>ug yt,w,erily again, it may
e mmpa lietas-ti luirkrt «.ue »brt.ks m
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Wall Street/Diana B. Henriques

Friendlier Legal Climate for Insurers -m

[IAt happens if you have been sav-
In); for a st_rln% of rain da3is only in
sée Ihe climate get steadily drier"

Bigger Profits Ahead?

When the hard nines don't “materiali/e, y8mallor provisions lor [osses on
obviously will Imd yourself with an unexpécikaims from prior years reduces

ed surplus of cash. _ o
_An intriguing new academic study of judi-
cial n ends in product liability cases suggests
that this is just what 1s In siore for some of
America's largest insurance carriers. That
could mean that, des?lte the adverse effects
of lasi fall's spate of natural disasters. Ihe
Insurance industry's future profits may be
stronger than a wary Wall Street anticipates.

N The study, published in the February issue
of the Unjversity of California in Los Angeles
Law Review, was written by two professors
at the Cornell Law School. James A Hender-
son Jr. and Theodore Eisenberg. After exam-
Ining hundreds of product liability cases de-
cided since 1976. the wo professors conclude
that sometime around the midpoint of the
Past decade, the judicial tide began to turn in
avor of defendants. -

At least since the mtd-1980's." the authors
reported, "published opinions have moved
toward benef[tln? defendants over plaintiffs
have increasingly demanded dismissal of
Rlamtlffs claims as a matter of law, and

ave tended increasingly to break new legal
ground for defendants."

_While the study included only cases de-
cided by the end of 1983, Professor Hender-
son said last week that the 1989 cases he_has
started to examine confirm the trend "The
results are all. quite remarkably, in the di-
rection we have already identified," he said

Asjde from its fasCination for judicial
scholars and defense lawyers, the Cornell
study also has important”implications for
thosé defendants’ insurance carriers, which
set money aside as a matter of course to pa%/
claims tlat are working their way throug
the court system. _

"If Twere an insurer, altelse beln%equal. I
would expect a better-than-expected earn-
ings performance, because | would have a
reserve based on judicial experience that has
now_chan?ed. said Professor Henderson
_ Given Tthat hapP_y prospect, why aren't
insurers broadcasting these flndln?s from
Ihe rooftops'1 Politics, appa_rently{ nsurers
are among those campaigning at the state
and Federal level for sweeping legislative
and judicial changes that would reduce their
exposure to huge punitive damage awards in
liability cases. Moreover, insurérs may find

lhe drain on Insurer's earnings
Deductions for resorvos tn millions

St Paul

$ 50
0 '06 07 | P8
150 ------m--
General Re
S 0

Sot/rce Company reports

TreNt* lurk timeMr<hi [%g

it harder to raise rates if customers and
regulators suspect that higher premiums are

contributing to overlg generous reserve ac-
e

counts whose, chief beneficiaries may turn
out_to be the insurers' shareholders.

But while the insurance executives' cur-

rent political agenda may require that they
pooh-paoh the Cornell results ‘in public, they
are poring over the study tn private "We've
even gotten calls from ‘Europe,” Professor
Hendérson said. "Lloyd's of London called

asking for 100reprints. It's a novel phenome-

non .'or those of us whose work is usually of
interest primarily to other academics."

It Is also Professor Henderson’s impres-

sion that ma{or insurers are unlikely to alter
their current reserve patterns untif there. is
more evidence to support the Cornell thesis.

So much the better for Investors, s-id

Richard Paulsen, P_res_ldent of Paulsen, Secu-

rities, a small mstitutional research firm in
Boston The longer that insurers continue to
set aside loss reserves based on what may be
an overly pessimistic reading of the judicial
climate, the_blgnger the pool of “redundant”
cash, that will oe available to boost future
earnings Even when insurers do ad(Jjust, Mr
Paulsen added, they are likely to do so by

*0

miliii mg ihi imniini they deduti fiorn jhuf
its fui Ciirivihuiiiig tu then ii'si‘ivev. f 1ther
Wav then bottom lines will benefit ,
. lasi year Mi_ Paulsen was one uf the fusi
insurance mdu'irv analysis lo recognize that
the tiond in inednal malpractice Cjces, an
imjHiiiant subset uf liability law, had begun
loShift in favorofmal_?,ra me isurers. "But
this Iseven mure mqm icant than the medical
malprnciu ¢ data," lie said " Thiscuis across
all lings of insurance. Product liability is both
one of the most complex ana expensive lo
deal with, and insurers have tradtionnllv set
asjde Ia_rqe reserves in anticipation of dif/+.
cult decisions - _

The Federal form Ifl-K filings by ihe St
Paul Group and General Re Corporatign, two,
of the major liability carriers tikery to bonofii’
from this trend, _sugPest that the Cornell
Brofessors' thesis_ is already apparent to die

ean counters tn ihe back office. _

Both fu ms are scheduled to release details
of their 198 results m the next few weeks At
first glance, the 19sx reports show that the si
Paul “Group's additions to is total loss re-
serves — made up of funds earmarked for
claims arising in txiih current ar]&gast years
— varied only slightly between 1986and 1988
The amount” set™ aside bv General Re re-,
mained constant between 198 and 1987.*aK
tlré%gh the figure did fall bv 21 peicem in

On closer inspection, however, hoth reports
show that the poriton the companies have set
aside for past claims alone have plummeted
In fact, in 1988 St Paul's Rroflts included
more than Sis million that had heen trans-*
ferred from its reserves Similarly, General
Re set aside 55295 million for "estimajpd
losses on past claims in 1986 That amoum'"*
declined_to $1055 million in 1987 and to jusi’v .
$161.4 million in 1988 IViiJ*

These figures suggest to Mr. Paulsen tha” ¢
the reportéd 1987 and 1983 profits for ihet-u
two companies already reflect the "salut*rt iL
effect” of the judicial changes cited in theﬁ.}
Cornell report. _ _

Professor Henderson said he is not sur®™*
Prlsed at those corporate developments, ril-
hough he had noi anta ipated them "It s the
academic s curse," hegoked. "When we had '-
this data on our computer screens, we shou/d
have run oyt and taken positions in these
stocks, We didn't, of course But it would be'a",
hoot if all this has taken the Street by sur- .
prise, t00." B.t-
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January 10, 1990

Representative Peter Goll
Room 122, Capitol

P. 0. Box V

Juneau, AK 99811

Dear Representative Goll:

In view of the continuing effort to limit victims 7 rights
in the state of Alaska, | thought you would be interested by
the attached item which was in the January 8 issue of Business
Week. This article is informative for several reasons.

First, the article notes that three incidents that
occurred in 1989, Hurrican Hugo, the San Francisco earthquake,
and the Phillips Petroleum plant explosion, will cost United
States casualty insurers about $4,300,000,000. This figure
is about two times the annual budget for the state of Alaska.
The figure 1is also the equivalent of 4,300 million-dollar
verdicts. In short, only three catastrophic events during
one year will cost the insurance industry a lot more than all
of the verdicts and settlements paid to Alaskans since

statehood. This observation simply confirms what | have said
before: Insurance rates are not really affected by claims
resulting from our citizens ”personal injuries. Accordingly,

even serious limitations on victims® rights will have little,
if any, effect on insurance rates 1in this state.

Second, the article succinctly describes the insurance
industry®s recent history:

(D In the early 1980s, the insurers slashed their
premiums to gain market shares;

(2) When losses mounted, they reversed course by
negotiating higher prices and eliminating coverage for
everything from day-care centers to county jails;



Representative Peter Goll
January 10, 1990
Page Two

) That touched off a public outcry and led to the

defection of many customers. from corporations and
municipalities to merchants®™ associations;

(A) The defectors switched to self-insurance
siphoning off one-third of all property/casualty
premiums;

(5) In a desperate attempt to recoup, 1insurers
slashed rates again in 1988, though this failed to woo
back many customers.

We should not be surprised to see another "insurance
crisis” in the 1990s. And we should not be surprised to hear
that the "crisis"” can be solved by limiting victims® rights

to recover for their injuries. Because you and many other
legislators in this state have taken the time to examine the
insurance industry and the tort system, | trust that the next

"crisis" will be better understood by the legislature.

Please keep uy. the good work in Juneau; your efforts are
appreciated.

Very truly yours,

YOUNG & SANDERS, INC

By
Eric T. Sanders

ETS:sg
Enclosure
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A CEASEFIRE MAY HELP
INSURERS RECOVER

As the price \v;ir ends, revenues should rise

hurricane, :i major industrial mishap, or an earth-

quake is never Rood news for U.S. property and casu-
In 1989, they had to pay big for all

ally insurers.

NANCE

sures l-adenhurg, Thnhnann A Co., a Wall Street investment
house, looks for a slower rebound. It sees the return on equity
m the properiy/easualty insurance field edging down -ln-
in 15)90, from 5.3 in 1985), because premium boosts lake a
while tn turn around weak balance sheets. Then, the firm says,
premiums will climb hack to a healthier Iti.f/« in 1993.
Lacking more pricing power, insurance companies also may
look for better ways to shield themselves from disasters. For
instance, they may assign more risk to reinsurance provid-
ers— syndicates that share insurers' liabilities. That's a rever-
sal of the industry's recent tendency to contain costs by shoul
dering more risk itself. Insurers also are asking states for
large rate increases for workers' compensation— policies that
pay employees for on-the-job injuries. Insurers' losses on
workers' comp coverage reached $7 billion in 1589 and are
headed even higher in 1990. The primary battleground; Texas,

three—11.9 billion for Hurricane Hugo, $1.3 billion forwhere damage awards by juries led to $1 billion in losses on
I'hiliips Petroleum Co. plant explosion in Pasadena, Tex., \wodkers' comp coverage last year.

$1.1 billion for the San Francisco quake. But the disasters may
set the stage for rate hikes in 191)0 that will beef up sagging
premium income. The insurers, whose

counterparts in life insurance also are

limping, expect an 8% revenue upturn—

ending the property/casualty prio:- war

that has lasted for three years.

If property/casualty premiums do

move up in 1990, policyholders may feel a
sense of tleja vii. In the early 1980s, the
insurers slashed their premiums to gain
market share. When losses mounted,
they reversed course by negotiating high-
prices and eliminating coverage for
from day-care centers to
That touched off a public
outcry and led to the defection of many
customers, from corporations and munici-
palities to merchants' associations. The
defectors switched to self-insurance, pay-
ing all but the largest claims out of their
own pockets— in the process siphoning:
off one-third of all property/casualty pre-
miums. In a desperate attempt to recoup,
insurers slashed rates again in 1988,
though this failed to woo back many customers. “Insurers are
like lemmings running together in a pack,” says H. Felix
Kloman of the Tillinghast Div. of Towers Perrin Forster &
Crosby, a New York-based consultant.
A plague? So property/casualty insurers are hurting again.
Las: year's trio of catastrophes is expected to use up only a
small fraction of their $125 billion in reserves. But that tab,
combined with low premiums, cut profits in the $1-13 billion
industry to about $5 billion in 1989, down from
815.6 billion a year earlier. As 1989 drew to a
close. David A. Kocher, president of commer-
cial insurance for Aetna Life & Casualty, was
still wondering if there was "time for a
plague to hit us" before yearend. Aetna’s $130
million expense for catastrophes in 1989 was
three times its 1988 payout.

Large hits like this may force insurers to
rethink their strategies. But no one expects
then, to react as violently as they did in the
mid-1980s. Instead, most are telling their
branch offices to try' to nudge up rates when
client contracts expire. Hartford Fire Insur-
ance Co.'s goal, for example, is to raise prices
in 1990 by 15%. Whether it will get that much
is iffy, however, because of competitive pres-

er
everything
county jails.
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INSURERS SEE
A TURNAROUND

PREMIUM
INCOME (OR

The Texas legislature did vote recently to limit claimants’
rights to a jury trial, a victory for insurers. But that hardly
counters the had news in California, the

site of 1)88‘s Proposition 103. Its aim was

to lower auto insurance rates by at least

20%. The law has been blunted somewhat

by the California Supreme Court, which

has ruled that insurers are entitled to a

"fair and reasonable rate of return." Yet

California Insurance Commissioner Box-
ani M. Gillespie interprets that to mean
that rate increases should lie limited to

the rise in inflation— a cap insurers call
too low.
loophole. They continue to blame high
rates on increased medical and vehicle
repair costs. But while most are losing
money on auto insurance, they're staying
in the state. The reason: The California
market for lines of business such as an-
nuities and life insurance is too valuable
to surrender. "W e’'d consider pulling out.
but so far, the downside is worse than
the upside,” savs Donald R. Frahm, chief
executive of Hartford Insurance.
Insurers also are wary of New Jersey, whose new governor.
Democrat James J. Florio, has pledged to bring down strato-
spheric auto rates. New Jersey's no-fault law, under which
insurers pay most accident claims no matter who is responsi-
ble, was weakened by a loophole that lets drivers sue for pain
and suffering if their medical costs exceed $200. Trying to
contain anexplosion of suits, the state now has drivers clioos.’
unlimited right to sue— which means a higher
premium— or agreeing to sue only for fatal or
disabling accidents.

Life insurers face big challenges,
Spreads between the insurers' premium
come and the return they're getting on their
investments are painfully thin. Thus, many
life insurers lack the capital to invest in new
ventures. Experiments with selling policies
through banks, stockbrokers, and by direct
mail are fizzling. So insurers are using an old
tactic: trying to improve their agents' selling
skills. "It’s back to basics,” says Michael Tine,
senior vice-president at Travelers Insurance
Co. For the industry in general, that may be
the tone for 1990.

By Larry Light in Xew York, with Lisa
Driscoll in Hartford

between an

too.
in-

INDUSTRY OUtLOC*.



Alaska Action Trust
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February 22, 1990

Rep. Peter Goll

Alaska State Legislature
P.0. Box V (MS 3100)
Juneau, AK 99811

Dear Rep. Go_l,

In the ongoing process of keeping you 1informed as to current
developments relating to the perceived 1insurance "crisis," the
Alaska Action Trust has prepared this informational packet for your
review.

A. MINNESOTA INJURY COMPENSATION STUDY

Commissioned by the Minnesota Legislature, this study focused
on the tort system in general, 1including common and statutory
law. The six-member study commission, appointed in 1988, held
ten public hearings, beginning in January, 1989, and ending
in October, 1989. The Commission made anumber of
recommendations for legislative change 1in the law governing
tort claims.

Among the topics studied by the Commission:
1. Comparative Fault and Joint and Several Liability

2. Statutes of Limitation and Repose

3. Punitive Damages
4. Deductions under the No-Fault and Collateral Source
Statutes

5. State and Municipal Tort Liability
6. Mandatory Automobile Insurance
7. Contingent Attorney Fees

A complete copy of the Minnesota Injury Compensation Study has been
enclosed for your review.



*

NEW YORK MEDICAL MALPRACTICE STUDY

A long-awaited study of malpractice 1in New York hospitals
concludes that thousands of hospital deaths and tens of
thousands of injuries are tied to negligence every year,
though relatively few victims seek redress in courts,
according to a published report.

Preliminary estimates by a research team indicate that in
1984, the year analyzed in the study, negligence by doctors
or hospital workers may have contributed to about 7,000
hospital deaths and an additional 29,000 injuries, according
to The New York Times.

Researchers from Harvard University concluded that 306 of the
30,195 patients studied, or just over 1%, were treated
negligently; vyet only 47 patients filed lawsuits, the Times
said.

Dr. David Axelrod, the state health commissioner, cited the
study when he called for a system of no-fault medical
malpractice insurance, which would drastically change the
existing legal liability system. Dr. Axelrod now says

that his boss, Gov. Mario Cuomo will not propose a system of
no-fault insurance this year because it needs more than a few
months of study by the Legislature.

Dr. Axelrod, who has said he won"t release full details of the
study until next month, said the figures contained 1in it

appear to be accurate projections. He said the longer a New
Yorker is in a hospital, the greater the chance something will
go wrong 1in their treatment. "It stands to reason that the

longer you®"re there, the longer you"re exposed to all of the
risks and all of the services that are available in a
hospital, the greater the likelihood that something will go
wrong," he said.

Dr. Axelrod also said that fear of getting dragged 1into a
malpractice lawsuit makes many doctors afraid to report
colleagues who may be doing wrong things.

"Physicians are so concerned about what they might say about
his or her colleagues that they don"t participate effectively
in peer review," the health commissioner said.

The Alaska Action Trust has requested copies of the New York
study and will be forwarding a copy to your office.



FLORIDA MEDICAL MALPRACTICE REPORT

According to a report published in the Joinn il ol the Amerh Zui
Medical Association (JAMA) and conducted by Frank Sloan and
others of tho Vanderbilt University Health Policy Center on
physician claims experience in Florida, "(a)lmost all payments
for compensation and associated costs went to cover losses

incurred by a handful of physicians.” In recent years,
Florida has been the major battle ground for medical
malpractice legislation, and malpractice premiums have

traditionally been among tho highest in tho country and doctor
outcry one of the loudest.

The report, "Medical Malpractice Experience of Physicians,
Predictable or Haphazard?", looked at all <closed clainms
against physicians in Florida from 1975 to the first quarter

Of 1985.
Among the major findings of the JAMA article:

1. Claims Experience. A small percentage of doctors were
responsible for a high percentage of paid claims. Closed
malpractice claims with compensation exceeding $300,000
accounted for roughly 68 percent of the total indemnity
payments, but only 11 percent of the total closed claims.
Among obstetricians-anesthesiologists, more than 85
percent of the closed claim payments against them were
incurred by approximately 6 percent of the physicians.
For surgical specialists, 75 percent of the total
malpractice claims were 1incurred by just *7.8 percent of
practicing Florida surgeons.

2. Physician Characteristics. There was no conclusive link
between the quality of a physician®s credentials and his
or her claims experience. In most cases, physicians with
prestigious credentials had no better claims experience
than did physicians with Jless credentials. In fact,
board certified physicians often had a higher claims
experience than did non-certified doctors. Foreign
medical school graduates had about the same claims
experience as other U.S.-trained physicians. Older
physicians were less likely to have claims filed against
them. Women physicians were more likely to have fewer
claimed filed against them than their male counterparts.

3. Physicians Changing Specialties. Doctors with fewer
claims against them were more likely to change
specialties than physicians with more adverse claims
experiences. Good doctors were also found to be more
likely to retire or to change from patient to non-patient
care than bad doctors.



4. Doctor Discipline. None of tho doctors with adverse
claims experience had their licenses suspended or revoked
in Florida, and more than Oh percent of these physicians
were never disciplined in any manner.

report and will be forwarding a copy to your office.

If you or your staff should have any questions about any part ol
this informational packet, please contact tho Alaska Action Trust

office at 258-40-10.

Debra Gravo
Executive Director
dch/encl.



Citizens'Coalition For Tort Reform

Rep. Sam Cotton, Speaker May 4, 1989
Mornbora of ttio Alaska House

Pv 0. 1Ilox V

Juneau, Alaska 99811

Dear Mr. Speaker,

Tho oil spill In Prince William Sound has raised
significant questions as to legal Ilirability for the
pollutions accident. The tort reform bill, HB166, 1is
ponding In the House. There have been allegations made
that tort reform would adversely 1impact the ability of
the residents of Alaska, and the State itself, to be
compensated for the pollution incident. Opponents have
raised the Prince William Sound disaster as a reason not
to adopt meaningful tort law changes. The reality 1is
tort law changes proposed in HB166 would have little 1if
any effect on the compensation being paid by Exxon.

The issue must be viewed with historical perspective.

In the 1988 session of the Alaska Legislature, Represen—
tative Mike Davis, with Representatives Koponen,

Havarre, Swackhammer, Goll, Sund, Ulmer, Davidson, Brown
and Donley, 1introduced compelling legislation (HB459)
defining the responsibility for pollution and environ—
mental damage. It passed the House. It death 1In the
Senate seemed certain until a Senate substitute (CSHB85)
was Tforged which allowed passage of meaningful tort
reform and strict environmental legislation. This bill
passed 15 to 5. It imposed a standard of strict
liability for pollution 1incidents.

Governor Cowper reviewed the bill and indicated he would
sign the bill 1into law, were it to pass the House.

As a result of the plaintiff trial attorney opposition
to tort reform, the environmental bill, CSHB85, was
allowed to die 1in the House. Had that bill been passed
in 1988, there would be no question as to how the lia—
bility, which stems f”om the pollution accident, would
be settled. Simply put, under of strict liability, if
the accident happens, you are responsible for it.

The 1rony 1is that the questions being raised now on
HB166 are by the very people who had it within their

HO. Box 201668
Anchorage, Alaska 99320
Phone: 561-6230



power to pass environmental damage legislation in 1988.
There 1is a self interest in the opposition to tort
reform. That self interest was so compelling that they
were willing to forego the opportunity to pass excellent
environmental Jlegislation. There should never be any
confusion between environmental Jlegislation delineating
responsibility for pollution accidents and tort reform.

CSHB85 was reported in the House Journal, May 9, 1988.
Brief excerpts from that bill are as follows:

a. The following persons are strictly liable, jointly
and severally, for damages to persons or property,
public or private, 1including damage to the natural
resources of the State, and the cost of response,
containment, removal or remedial action 1incurred by
the state or a municipality, resulting from a re—
lease of a hazardous substance or with respect to
the response costs, the substantial threat of the
release of a hazardous substance:

1. The owner and the person having control over the
hazardous substance at the time of the release
or threatened release;

2. The owner and the operator of the facility or
vessel from which the release occurred....;

3. A person who owned or operated the facility or
vessel from which the release occurred.... at the
time the hazardous substance was .*eceived by the
facility or vessel;

4. A person who owned the hazardous substance and
who arranged for disposal or treatment....;

5. A person who transported or accepted the haz-—
ardous substance for transport to the facility,
vessel or site....;

Had the House of Representatives chosen to pass CSHB85e
we would have had meaningful tort reform and we would
have had amongst the strictest standards in the nation
for environmental pollution, as of 1988. Self Interests
precluded Alaska from having this legislation. We urge
self interest be set aside now.

David A. McGuire, M.D.
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Tha Houaa reverted to:

HE5SACES FROH HIE SENATE

CCS SB 432

A nesaag* datad Hay 9, 1998, waa raad ataclnt tha Sanata haa
adoptad tha Conference Coaaalttaa with United powara of traa
confaranca raporc on CSSB 432(FIn) and HCS CSSS 432(Fln),
thua adopting:

CONFERENCE CS FOR SENATE SILL NO. 432

“An Act aaklng approprlatlona for tha oparatlng
axpanaja of atata government; and providing for an
affective data.”~

Tha Houaa his adoptad CCS SB 432 (paga 3698).

CSHS 538(Fin)

A aaaaaga datad Hay 9. 1988, vaa raad atatmg tha President
haa grantad United powara of fraa confaranca to tha Sanata
aenbara of tha Confaranca Conaittee ccnaldanng:

CS FOR HOUSE BILL NO. 538 (Finance)

"An Act relating to tha Alaaka Municipal Bond Bank
Authority. Municipal dabt for davalopMcnt and
radavalopnant project*; and providing for an
affective data. "

Tha apaciflc point* for which liMltcd powara wara granted
appaar on page 3697.

Tha Speaker had pravioualy granted linitad powara of fra*
confaranca a* raquaatad (paga 3697).

CSHB 83(Jud)

A naaaaga datad Hay 9, 1988. waa raad atating tha Sanata haa
passed CSHB 8J(Jud) with tha following amendment and It it
transmitted for conaidaration:

SENATE CS FOR CS FOX HOUSE BILL NO. 85 (Rule¥*)

amended Senate
"An Act relating to civil liability; and providing
for an affective data."

Thr naaaaga further atatad that under Rule 43(b) of th*
Uniform Rule* angrotanant had baan waived and tha following
certified amendment waa attached:

Hay 9, 1988 HOUSE JOURNAL 3701

CSHB 85(Jud)
Certified Anandnent Ho. 1
Offered by banator Falk*:
Fag* 1, line 1 through page 12, Una 8:
Delate all material, and Inaart:
"IN THE HOUSE BY THE RULES COWITTEE
SENATE CS FOR C5 FOR HOUSE BILL NO. 83(Rulaa) an 8
IN THE LEGISLATURE OF THE STATE OF ALASRA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: “An Act relating to civil
liability; and providing for an
affective data.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 09.17.020 la antndtd to raad:

Sac. 09.17.020. PUNITIVE DAMAGES. Punitive
danaga* nay not b* awarded in an action, whether |In
tort, contract, or otharviaa, uniat* auppcrtad by clear
and convincing evidence of fraud, malice. groaa

netllaanca. or racklaaa dlaremrd by tha defendant.
Sac. 2. AS 09.17.030 la amended to read:

Sac. 09.17.030. DAMACES RESULTINC FROM COttlISSION
OF A CRIHE. A ptrion who auffart partonal Injury or
death nay not recover damage* for the pertonal Injury
or death if the injunea or death occurred while th*
paraon waa engaged In the comaitaion of a crime
IFELONYl, th* perron haa baan convicted of the crime
FELONY), including conviction baaed on a guilty plea
or pita of nolo contendare, and tha crime (FELONY)
aubttantially contributed to th* injury or death. Thla
aubaeetion [SECTION] doaa not affact a right of actlcn
under 42 U.S.C. 1983.

Sec. 3. AS 09.17.030 It amended by adding naw
aubaeetion* to raad:

(b) This lection doe* not apply to a paraon
auffcrt pertonal injury or death if the paraon liable
for the damages

(1) waa engaged in the commission of a crin*
at the tine tha personal injury or death occurred; and

(2) ha* baan convicted of tha crime.
Including conviction baaed on a guilty plea or plea tf
nolo contender*.

who
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CSHB 89(Jud)

(b) A too oparator shall poat signs at prominent (c) This (action does not preclude liability for
placaa within a too and at aach zoo antranca. Each civil damages that ara th* proximate raault of th*
sign ahall include a atataaant warning that tha too ia hospital®s own negligence or intentional misconduct,
not liabla for Injunta to paraon or proparty occurring including negligence in contracting with a specific
aa a raault of dangara or condition* Inliarant in health care provider.

attanding th* too.
(d In this section, "health car* provider"™ has

tha meaning given in AS 18.23.07u, except that It does

(c) In thia aactton
not include a hospital or an employee of tho hospital.

(1) "inhorant rlak of attendance" aaana tha
dangara or condition* that ara an |Intagral part of a
too and th* phyaical proaialty of wild animal*;

Sec. 12. AS 21.06.110 la amended to reed:

Sac. 21.06.110. DIRECTOR"S ANNUAL RETORT. Aa

aniaala early in each calender year aa la reasonably possible
th* director shall prepare and deliver an annual report

to the legislature and th* commissioner. showing, with

(2) "too" aaana a plac* whar* wild
ar* Rapt for exhibition to th* public that 1*

(A) ownad by tha atat* or a respect to th* preceding calendar year.
Municipality; or i i i
(B) ownad and oparatad by a nonprofit (€H) a list of th* authorised insurers
transacting insurance in Alaska, with such summary of

organlxatlon. n L 1 n Yy
their financial statement as tha director considers

appropriate;

Sac. 10. AS 09.60.010 la aatndad to raad;

(2) th* name of aach insurer whose business

PARTY . was closed during the year, tha cause of tha closing,

and the aeiount of ascertainable assets and liabilities
of aach closed business;

Sac. 09.60.010. COSTS ALLOWED PXEVAILINC
Tht supreme court ahall determine by rula or order th*
toart, if any, that may b* allowad a prevailing perty

in a civil action. Unltta (pacifically authortzad by . _ - -
statute o by agreement between tha partita, attorney i ®) th* name of each insurer againstwhich
feat may not be awarded to a party in a civil action delinquency or similar proceedingswere instituted, and a
for ptrsonal injury, deaths or property damage related concise statement of th* facts with respect to  each
to or arising out of fault, as defined in AS 09.17.900 proceeding and its present status;

[, UNLESS THE CIVIL ACTION IS CONTESTED WITHOUT TRIAL,

0X FULLY CONTESTED AS DETERMINED BY THE COURT]. (6) a statement in regard to examination of

rating organisations, advisory organisations, Joint
Sac. 11. AS 09.65 is amended by adding a new section underwriters, and Joint reinsurers as required by AS
to read: 21.39.120;
Sec. 09.65.096. CIVIL LIABILITY OF HOSPITALS FOR o (5)  th* receipts and expenses of  the
NONEMPLOYEES. (a) A hospital that is required to division for th* year;
rovida services b AS 18.20 or ragulatlona - -
%mplementing that chap%er, or that it aubjact %o regu- (6) recommendations of th* director ea to
1stion with respect to th* provision of services, is amendments or  supplementation of laws affecting
not, solely for that reason, liabla for civil damages insurance, or th* office of direccor;
as a result of an act or omission in administering B B _
(7) ocher pertinent information and matters

those services by a health care provider who is not an

employes of the hospital. the director considers proper”

(b) Compliance with the standards of a public or i (8) an analysis of medical malpractice
private licensing or accreditation agency with respect insurance rate channel occurring as a result of court
decisions in the state [Involvinx personal injury or

to provision of services or adoption of bylaws or
regulations by th* hospital governing provision of death.

services, may not be construed as an assumption of

civil liability by th* hospitrl for th* acts or )

omissions of a physician or other health care provider Sec. 13. AS 46.03.822 is repealed and reenacted to
who is not an employee of the hospital. read:
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knowledge or experience tha paraon haa; tha relation—

ship ul tha purchaia price to tha valua of tha proparty
if uncontaminaced; commonly  known or raatonably
ascertainable information about tha propartyj tha
obviouanaaa of tha praaanca ot llkaly praaanca of con*
taaination at tha proparty; and tha ability to datact
contaamat lon by appropriate inapact ion.

(@) Thla aactlnn doaa not diminish tha liability
of a paraon who previously ownad or oparatad a facility
and who would otharwiaa ba [liabla; howavar, if tho
paraon obtained actual knowledge of tha ralaaaa ot
threatened ralaaaa of a haiardout aubatance at tha
facility and subsequently tranafarrad ownarahip to
another without disclosing that knowledge, tha paraon
la liable under (a)(2) of thla faction, and a defame
under (b)(1)(D) of thla taction la not available to tha
paraon.

(f) Thla aection doaa not affact tha liability of
a paraon who. by an act or oniinon, cauaad or
contributed to the ralaaaa or threatened ralaaaa of a
haiardout aubatance that it tha aubjact of tha action
relating to tha facility.

(g9) An indemnification, hold hanalaat. or tlailar
agreement or conveyance it not effective to trantfer
liability under thit taction from the owner or operator
of a vattal or facility or from a parton who may ba
liable for a ralaaaa or tubitantial threat of a relaate
under thit taction. Thit tubtection doet not bar an
agreement to Inturc, hold hanaleta, or indemnify a
parcy to the agreement for [liability under thla
tection. Thla tubtection duel not bar a caute of
action that an owner or operator or othar paraon tub*
jact to liability under thit taction, or a guarantor,
hat or would have, by raaton of subrogation or

otherwise agalntt a person.

Sac. 1&. AS A6.03.826 it amended by adding a new
paragraph to raad:

(@) "facility" includes a

(A) building; structure; installation;
equipment; pipe or pipeline, including a pipe into
a sewer or publicly owned treatment works; wall;
pit; pond; lagoon; impoundment; ditch; landfill;
storage container; motor vehicle; rolling stock;
or aircraft; or

(D) site or area at which a haiardout
substance has been deposited, stored, disposed of,
placed, or otherwise located.

Sec IS. AS 47.37.170(g) it repealed and reenacted to
raad:

Hay 9. 1911 HOoUutt JOURNAL wot
CSKB IS (Jud)
(@) A parton may not bring a civil action

on tlit daemon of a peace officer or member of tha
emergency service patrol to take or not to taka an
intoxicated or incapacltatad paraon into protective
custody or to ralaaaa a paraon from protective cuatody
at provided In thla aection, unleaa the decision it
made maliciously.

tec. 16. AS 01.17.010(c) and 09.17.060(c) ara
repealed.

Sac. 17. RETORT. Tha Department of Law. with tha
aatlatanea of tha Department of Commerce and economic
Development and with tha cooperation of all ttata
agencies, shall report to ths legislature by tha 30th
day of the Second Session of tha Sixteenth Alaska Stats
Legislature on closed insurance claims and 1insurance
company finances. Tha report must consist of

(¢H) a study of cloaad inauranca claims to
Identify

(A) tha extent to which tha legal system has
or hat not bean tha causa of dramatic liability
insurance increases or decreases and coverage reduction
in crisis lints in the stata;

(Is) how victims are faring under tha present

(C) what tha various specific tort reform
proposals have actually accompliahad; and

(D) if the passage of this Act has resulted
in a measurable decrease in insurance ratas in tha
state;

) a study of insurance company finances to
determine tht extent to which

(A) dramatic liability insurance rata
increases and coverage limitations in the state ara, or
are not. cost-Justified in relation to awards,
settlements, and relevant court decisions in tht state
involving personal injury, death, or property damage
baaed on fault; and

@) legislative or regulatory
affecting the tort system in the state are necessary to
resolve the state"s liability insurance rata increases.

Sec. 18. APPLICABILITY. This Act applies to all
causes of action accruing on or after the effective

d."te of this Act.

Sec 1>. SEVERABILITY, Ii any provision of this
Act, or the application thereof to any person or
circumstance is held invalid, the remainder of this Act

bated

actions
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SCS CSSSHB 1<I(R»»)

Th* CM#/ Clark w#« instructed to #o notify th* Sanata.

SCS csssHe  19m(Roe) was r*/*rr*d to th* Chi*/ crark for
-nrollment

CSHB BitJud)

R#pr***nt*tlv* Tattyjohn moved *nd asked unanimous conunt
that th* Hou** t*k* up th* 6*n«t* (page -W00) on th*
following at thla tin*:

CS FOR MOUSt BILL NO. *5 (Judiciary)
"An Act relating to reporting of unclaimed
property; and providing for an *//*ctiv* data.

and

SENATE CS FOR C5 TOR HOUSE BILL NO. 8J (Rule*)

amended Senat*
"An Act ralatlna to civil liability; and providing

/or an effective data.”

objected.

Rapraaantativt Crutnberg placed a call of tha Houaa.

Raprcaantatlv* Coll roa* to a point of order.

Th* Speaker ruled that member* ahould confine debate to the
notion.

Representative Furnace roie to a point of order regarding
impugning th# motives of other members.

The Speaker stated th# point was well taken.
Iha call was satisfied.

The question being: "Shall CSHB 85(Jud) be taken up at thla
time?" Th* roll was taken with th# following tesult:

H*y . 1*81 HOUSE JOURNAL )IM

CSHB 8S(Jud I
SCS CSHB 8MRULES JAMS MOTION

Yea*: U Barn**. Collins, Frank, Furnace,
Hanley, Hudson, Martin, Menard,
Miller, F#arc*. Fattyjohn,
Fhilllips, Slayer, Shultt. Taylor,
Zawacki

Nay*: 24 Adams, Bouchar, Boyar, Brown.
Cato, Cotten, Davidson, Davl*,
Donley, Ellla, Coll, Cruenbarg,
Crusaandorf, Herrmann, Hoffman,
Koponen, Laraon, Navarre,
Pourchot, Springer, Sund.
Swackhsamier, Ulmer, Wallis

Excused: 0
Absent: 0

And to, the motion failed, and CSHB 8S(Jud) remains under
Unfinished Busme.s.

Tht House reverted to:

HESSACES FROM THE SENATE

CSHB 203(Fin1l

Th# Senate message on CSHB 20J(Fin) and SCS CSHB 20J(Jud)
(page J769) was before th* House.

Representative Crutnberg moved that tie House concur in th*
Senate amendment to CSHB 20J(Fin), this adopting SCS CSHB
203(Jud), and recommended that th* members vota yes.

Th# question being: “Shall th* House concur in th* Senate
amendment to CSHB 20J(Fin)?““ Th* roll was taken with th*
following result:






10.

11.

12.

13.

14.

15*

16.

17.

18.

19.

20.

21.

22.

HOUSE JUDICIARY COMMITTEE
INDEX HB 166
Labor and Commerce Committee Substitute for HB 166
Original HB 166
Sectional analysis-Alaska Action Trust
Sectional analysis-LAA Michael Ford
Index to Task Force Materials

Summary of Data-David e . Rogers-Compiled by the House
Liability Task Force

May 2, 1989 Letter fiwm Attorney General-Constitutx>nal
Concerns

August 5, 1988 Letter from Milliman & Robertson, Inc.
Actuaries projected saving from tort reform

House Research, March 20, 1989, Cost and Availability of
Liability Insurance

Assessing the Effects of Tort Reforms-Stephen J. Carroll

Statement of J. Robert Hunter, President of the National
Insurance Consumer Organization

Three magazine articles
Citizens®" Coalition for Tort Reform

February 22, 1990 Letter from Debra Gravo, Alaska Action
Trust

Minnesota Injury Compensation Study Commission/January
1990 L *

Non economic damages-April 11, 1989letter from Alaska
Academy of Trial Lawyers

Statute of Repose-six items

Collateral Source Rule-February 16, 1990 letter from
Alaska Academy of Trial Lawyers

Constitutional Challenges to Washington®s Limit on
Noneconomic Damages in Cases of Personal |Injury a. Death

Jackson vs Power

Claim File Data Analysis Overview

Fiscal Notes
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Process, Methodology and Goals

The Legislature provided tor the creation ot a study commission on the civil justice
system in 1988.1 The six-memoer study commission, appointed in 1988. was composed
or:

Robert E. Bowen. Hennepin County District Judge, retired.

John W. Carcv, attorney at law. Sieben. Gross. Von Holtum. McCoy & Carey.
James F. Hogg, President and Dean. William Mitchell College ot Law.
Dennis J. Johnson. President. MADD.

Joan S. Morrow, attorney at law. Rider. Bennett. Egan <x Arundel

Dennis M. Soboiik. -ttornev at law. Brink. Sobolik. Severson. Vroom Malm

Joan Morrow chaired the Commission. The Reporter tor the Commission was Professor
Michael K. Steenson, Margaret H. and James E. Kelley Protessor of Ton Law, William
Mitchell College of Law.

The Commission held ten public hearings, beginning in January, 1989, and ending in
October, 1989. The initial heanngs were held at the William Mitchell College of Law.
Beginning in May, the heanngs were held at the State Capitol. Notice of the hearings was
given to all interested parties, including attorneys, business persons, injured and disabled
persons, judges and insurers. No one who asked to testify at Commission hearings was
refused that opportunity. The Commission heard testimony from over 50 witnesses during
the heanngs and received voluminous wntten submissions.

Following each hearing the Commission met in afternoon sessions, open to the public,
to discuss the issues set for heanng. The Commission elicited suggestions from interested
persons of topics to be covered. The hearing topics included punitive damages; joint and
several liability; comparative fault; statutes of limitations and repose; alternative dispute
resolution and incentives to alternative dispute resolution: alternative compensation systems
and testimony from mured persons on damages; the collateral source statute and
attorneys’ fees; damages, additur and remittitur, caps on damages, and periodic payments:
and the helmet law, se .t belts, homeowners’ insurance, and liquor liability. At the tenth
hearing the Commission heard testimony on draft legislation addressing many of the areas
of concern. In addition, the Commission held twc day-long public meetings to consider its
recommendations and findings.



