
~ — ~ •• ~  —  . •• »- •»   • ~~ ~  Z  .•:

ALASKA L E G I S L A T U R E C O M M 1TTEE FILES* 19S9 
5761 HOUSE JUDICIARY



P e r h a p s  t h e  m o s t  r e c e n t  a n d  d e t a i l e d  a n a l y s i s  of th i s  i s s u e  
in t h e  c o n t e x t  of m e d i c a l  l i a b i l i t y  a n d  o b s t e t r i c a l  c a r e  is 
c o n t a i n e d  in the 1989 r e p o r t  of t h e  N a t i o n a l  A c a d e m y  of 
S c i e n c e  I n s t i t u t e  of M e d i c i n e ' s  C o m m i t t e e  to S t u d y  M e d i c a l  
P r o f e s s i o n a l  L i a b i l i t y  a n d  t h e  D e l i v e r y  of O b s t e t r i c a l  C a r e  
w h i c h  h a s  just b e e n  b r o u g h t  to  m y  a t t e n t i o n  b v  a T a s k  F o r c e  
M e m b e r .  W h i l e  I h a v e  not h a d  t i m e  t o  r e v i e w  t h i s  r e p o r t  in 
a n y  d e t a i l ,  I h a v e  s u m m a r i z e d  t h e i r  c o n c l u s i o n s  o n  t h e  
q u e s t i o n  of " tort r e f o r m " .  A c c o r d i n g  t o  the s t u d y ' s  Pre f a c e ,  
t h e  I n s t i t u t e  of M e d i c i n e  a p p o i n t e d  a " d i s t i n g u i s h e d  
i n t e r d i s c i p l i n a r y  c o m m i t t e e "  (see a t t a c h e d  l i s c  of 
p a r t i c i p a n t s )  to e v a l u a t e  t h e  d a t a  r e l a t i n g  t o  t h e  e f f e c t s  
of m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  i s s u e s  on a c c e s s  a n d  
d e l i v e r y  of o b s t e t r i c a l  care. T h e  p r e f a c e  c o n t i n u e s  t h a t  
th .s s t u d y  w a s  a r e s p o n s e  t o  an i n q u i r y  of t h e  A m e r i c a n  
A c a d e m y  of P e d i a t r i c s  a l o n g  w i t h  s e v e r a l  o t h e r  g r o u p s  w h o  
b e l i e v e d  t h a t  m o r e  a t t e n t i o n  to  p r o f e s s i o n a l  l i a b i l i t y  
i s s u e s  w a s  " u r g e n t l y "  r e q u i r e d .  H e r e  a r e  t h e r e  g e n e r a 1, 
f i n d i n g s  on  the b a s i c  q u e s t i o n  of l e g i s l a t i v e  s o l u t i o n s  to 
t h e  p r o b l e m :

a) E v e r y  s t a t e  b u t  W e s t  V i r g i n i a  h a s  e n a c t e d  l e g i s l a t i o n  
m o d i f y i n g  c o m m o n - l a w  t o r t  d o c t r i n e  t h a t  is i n t e n d e d  to 
r e l i e v e  i h e  m e d i c a l  l i a b i l i t y  c r i s i s ;  m a n y  a r e  d i s c u s s i n g  
a d d i t i o n a l  reforms.

b) A f t e r  e v a l u a t i n g  t h e s e  r e f o r m s  (and r e v i e w i n g  t h e  D a n z o n  
a n a l y s e s ,  a 1987 R e p o r t  o f  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  and 
o t h e r s '  t h e  c o m m i t t e e  c o n c l u d e d  t h a t  o n l y  a m o d e s t  r e d u c t i o n  
in m e d i c a l  m a l p r a c t i c e  c l a i m  f r e q u e n c y  a n d  s i z e  of a w a r d s  
h a s  b e e n  a c h i e v e d .  T h e  c o m m i t t e e  a l s o  c o n c l u d e d  t h a t  "the 
m a n y  d e l e t e r i o u s  s i d e  e f f e c t s  of t h e  t o r t  s y s t e m  for 
r e s o l v i n g  o b s t e t r i c a l  c l a i m s  - r e s u l t i n g  in d i s t o r t i o n s  of 
h e a l t h  c a r e  d e l i v e r y  p a t t e r n s  - h a v e  n o t  b e e n  r e d u c e d  by 
t h o s e  t o r t  r e f o r m s . "  (See A t t a c h m e n t  to follow, V o l u m e  I 
p a g e  127).

c) T h e  c o m m i t t e e  b e l i e v e s  t h a t  the p r o b l e m s  c r e a t e d  b y  the 
m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  i s s u e s  in o b s t e t r i c s  
r e p r e s e n t  a s e r i o u s  t h r e a t  to t h e  d e l i v e r y  of o b s t e t r i c a l  
c a r e  in t h i s  nation. H o w e v e r ,  a l t h o u g h  s o m e  of t h e  t o r t  
r e f o r m s  a l r e a d y  in p l a c e  h a v e  m e r i t ,  t h e y  d o  n o t  a p p e a r  
s u f f i c i e n t  t o  s t e m  t h e  e x o d u s  of o b s t e t r i c a l  p r o v i d e r s  f r o m  
t h e  p r o f e s s i o n  o r  to s o l v e  t h e  a t t e n d a n t  p r o b l e m s  c a u s e d  by 
t h e  c u r r e n t  p r o f e s s i o n a l  l i a b i l i t y  c l i m a t e  in o b s t e t r i c s .

d) O n  t h e  b a s i s  of its f i n d i n g s  - t h a t  the c o s t s  of the 
c u r r e n t  s y s t e m  in t e r m s  of i m p a i r e d  o b s t e t r i c a l  c a r e  a r e  
g r e a t ,  t h a t  t o r t  r e f o r m s  a r e  s o  f a r  l a r g e l y  i n e f f e c t i v e ,  a n d  
t h a t  d a t a  e v a l u a t i n g  the m e r i t s  of p r o p o s e d  a l t e r n a t i v e s  to 
t h e  t o r t  s y s t e m  a r e  l a c k i n g -  the c o m m i t t e e  c o n c l u d e s  t h a t  
s t a t e  l e g i s l a t u r e s  s h o u l d  n o t  f o c u s  o n  f u r t h e r  r e f o r m  
e f f o r t s  w i t h i n  the e x i s t i n g  t o r t  s y s t e m  but s h o u l d  i n s t e a d  
r e d i r e c t  t h e i r  e n e r g i e s  t o w a r d  d e v e l o p i n g  a l t e r n a t i v e s  to
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t h e  t r a d i t i o n a l  tort s y s t e m  for r e s o l v i n g  m e d i c a l  
m a l p r a c t i c e  c l a i m s  a n d  t o w a r d  i m p l e m e n t i n g  t h e s e  
a l t e r n a t i v e s  in c e r t a i n  c i r c u m s t a n c e s .

e) T h e  c o m m i t t e e  r e c o m m e n d s  t h a t  s t a t e s  c o n s i d e r  t h r e e  
p r o p o s a l s  for a d d i t i o n a l  r e s e a r c h  a n d  i m p l e m e n t a t i o n  on a 
l i m i t e d  b a s i s :  t h e  n o - f a u l t  d e s i g n a t e d  c o m p e n s a b l e  e v e n t s  
s c h o m e  ( i n c l u d i n g  t h o s e  v a r i a n t s  e n a c t e d  in V i r g i n i a  and 
F l o r i d a  d i s c u s s e d  a b o v e ) ,  the A M A - S p e c i a l t y  S o c i e t y ' s  f ault 
b a s e d  a d m i n i s t r a t i v e  s y s tem, a n d  l e g i s l a t i o n  a u t h o r i z i n g  t h e  
u s e  of c o n t r a c t u a l l y  d e t e r m i n e d  legal r e l a t i o n s h i p s  
g o v e r n i n g  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  b e t w e e n  p r o v i d e r s  
a n d  p a t i e n t s .  T h e  c o m m i t t e e  a l s o  r e c o m m e n d s  t h a t  t h e  Federal 
G o v e r n m e n t  p r o v i d e  g r a n t  f u n d s  t o  f i n a n c e  s t u d i e s  of 
p r o p o s e d  l e g i s l a t i o n  a n d  to b e g i n  p i l o t  p r o j e c t s  for l i m i t e d  
i m p l e m e n t a t i o n  of v a r i o u s  s o l u t i o n s .

D e s p i t e  t h e s e  f i n d i n g s ,  k e e p  in m i n d  t h a t  s o m e  c o m m e n t a t o r s  
s t i l l  feel t h a t  it m a y  be t o o  s o o n  to d r a w  a n y  d e f i n i t e  
c o n c l u s i o n s  a b o u t  t h e  i m p a c t s  of t o r t  r e f o r m  m e a s u r e s .  
A c c o r d i n g  to B r e n d a  T r o l i n  of t h e  N C S L  a m i n i m u m  of five 
y e a r s  is n e e d e d  b e f o r e  c a s e s  urcce s s e d  u n d e r  p r e v i o u s  
s y s t e m s  c l e a r  t h e  c o u r t s .  S e v e r a l  a d d i t i o n a l  y e a r s  m u s t  p a s s  
b e f o r e  a s u f f i c i e n t  n u m b e r  of c a s e s  h a v e  b e e n  p r o c e s s e d  
t h r o u g h  s y s t e m s  t o  d e t e r m i n e  w h e t h e r  c h a n g e s  h a v e  h a d  t h e  
d e s i r e d  c o n s e q u e n c e s .

A n d  P a t r i c i a  Y o u n g  f o r m e r l y  of t h e  L e g i s l a t i v e  R e s e a r c h  
A g e n c y  r e m i n d s  us : " B e c a u s e  of t h e  v a r i a t i o n s  in s t a t e  
c o n s t i t u t i o n s  a n d  laws r e g a r d i n q  t o r t  reform, i d e n t i c a l  
r e f o r m  m e a s u r e s  m a y  h a v e  d i s s i m i l a r  i m p a c t s  in e a c h  state. 
T h u s ,  e v e n  t h o s e  r e f o r m  m e a s u r e s  w h i c h  a p p e a r  p r o m i s i n g  
r e q u i r e  c a r e f u l  c o n s i d e r a t i o n  in t h e  c o n t e x t  of an 
i n d i v i d u a l  s t a t e s  c i r c u m s t a n c e s  t o  d e t e r m i n e  p o t e n t i a l  
r a m i f i c a t i o n s .  O p p o n e n t s  f r e q u e n t l y  a r g u e  that 
c o n s t i t u t i o n a l  r i g h t s - * n c l u d i n g  e q u a l  p r o t e c t i o n ,  a c c e s s  to 
c o u r t s ,  a n d  t r i a l  b y  j u r y -  a r e  v i o l a t e d  b e  c e r t a i n  r e f o r m  
m e a s u r e s .  A lso, r e f o r m  m e a s u r e s  c a n  e n c o u r a g e  o r  d i s c o u r a g e  
l a w s u i t s .  A l t h o u g h  s o m e  m e a s u r e s  m a y  f a c i l i t a t e  a n d  e x p e d i t e  
r e s o l u t i o n ,  t h e y  m a y  a l s o  e n c o u r a g e  c l a i m s  w h i c h  w o u l d  not 
o t h e r w i s e  be  m a d e . "

O n e  of t h e  k e y s  to b e t t e r  u n d e r s t a n d i n g  of th i s  i s s u e  is 
m o r e  a n d  b e t t e r  i n f o r m a t i o n .  M o s t  a g r e e  t h a t  t h i s  g e n e r a l  
lack o f  s t a t i s t i c a l  d a t a  is a p r o b l e m .  A c c o r d i n g  to S t e p h a n  
C a r r o l l  ( " A s s e s s i n g  t h e  E f f e c t s  of  T o r t  R e f o r m s ,  1987 at 
v i i i ) :  " T h e  k i n d s  of d a t a  n e e d e d  t o  a s s e s s  t h e  e f f e c t s  of 
r e f o r m  a r e  g e n e r a l l y  n o t  n o w  a v a i l a b l e . . .  T h r e e  t y p e s  of n e w  
d a t a  c o l l e c t i o n  s y s t e m s  n e e d  to be  c o n s i d e r e d :  1) s y s t e m a t i c  
e f f o r t s  t o  o b t a i n  d a t a  fr o m  i n s u r e r s  a n d  s e l f - i n s u r e d  
d e f e n d a n t s  on  t h e  a g q r o g a t e  o u t c o m e s  of l i a b i l i t y  c l a i m s ;  2) 
s p e c i a l  s u r v e y s  of c l a i m a n t s ,  t h e  bar, a n d  i n s u r e r s  to 
o b t a i n  t h e  d e t a i l e d  i n d i v i d u a l  c l a i m  i n f o r m a t i o n  n e e d e d  tc 
i d e n t i f y  r e f o r m ' s  w i n n e r s  a n d  losers; a n d  3) s y s t e m s  for

P a g o  - 27



c o l l e c t i n g  information both on the ot h er  factors that 
impinge on thu be havior of p a r t i c i p a n t s  in tno tort system, 
and t h erefore  have to c o n t r o l l e d  lor, and on o c o n o m i c  
o u t c o m e s  a nd  injuries".

14. R O B E R T  H U N T E R  (" C H A N G E S  IN I N S U R A N C E  S E R V I C E S ?  H O W  T H E  
P U B L I C  IN T R E A T E D " ) :  G i v e n  l i m i t s  of t i m e  a n d  s p a c e  I will 
o n l y  s u m m a r i z e  in " b u l l e t "  f o r m  H u n t e r ' s  ma n y  
r e c o m m e n d a t i o n s  c o n t a i n e d  in t h e  p u b l i c a t i o n  c a l l e d  " H o w  to 
T a m e  t h e  I n s u r a n c e  I n d u s t r y  C y c l e  a n d  M a k e  the L e gal S y s t e m  
M o r e  E f f i c i e n t -  A S u g g e s t e d  L e g i s l a t i v e  A g e n d a  for 1987" by 
R o b e r t  H u n t e r  a n d  J a y  A n g o f f .  H u n t e r ' s  c e n t r a l  p r o m i s e  is 
t h a t  l i m i t i n g  the a b i l i t y  of s e v e r e l y  i n j u r e d  p e o p l e  to sue 
a n d  be c o m p e n s a t e d  for t h e i r  i n j u r i e s  d o e s  not b r i n q  d o w n  
i n s u r a n c e  r a t e s  (see a b o v e  for a d d i t i o n a l  d i s c u s s i o n  of th i 3  
issue). He p r o p o s e s  m a n y  r e f o r m s  i n c l u d i n g :  R e q u i r i n g  
d i s c l o s u r e  by  i n s u r a n c e  c o m p a n i e s  of d a t a  o n  a c t u a l  inc o m e  
a n d  p a y o u t s  on d i f f e r e n t  t y p e s  of i n s u r a n c e ;  p e r m i t  g r o u p  
i n s u r a n c e / r i s k - r c t e n t i o n  g r o u p  p r o g r a m s ;  a l l o w  b a n k s  to 
w r i t e  l i a b i l i t y  i n s u r a n c e ;  e s t a b l i s h  j o i n t  u n d e r w r i t i n g  
a s s o c i a t i o n s  w h i c h  p r o v i d e  i n s u r a n c e  to t h o s e  w h o  c a n ' t  g e t  
i n s u r a n c e  in the v o l u n t a r y  m a r k e t ;  e s t a b l i s h  s t a t e  
r e i n s u r a n c e  p r o g r a m s  w h i c h  w o u l d  a u t h o r i z e  s e l f - i n s u r e d s  to 
p a y  t h e  s t a t e  a p r e m i u m  in r e t u r n  for w h i c h  the s t a t e  w o u l d  
a g r e e  to  p a y  all c l a i m s  a b o v e  a c e r t a i n  s p e c i f i e d  amou n t ;  
e s t a b l i s h  s t a t e  run i n s u r a n c e  c o m p a n i e s ?  e s t a b l i s h  
i n t e r s t a t e  c o m p a c t s  for i n t e r s t a t e  r e i n s u r a n c e  p r o g r a m s ;  
p r o h i b i t  a r b i t r a r y  c a n c e l l a t i o n s  of p o l i c i e s ;  r e q i i r e  
e x p e r i e n c e  r a t i n g  w h e r e  g o o d  r i s k s  p a y  le s s  t h a n  t h o s e  w h o  
a r e  b a d  ri s k s ;  to a l l o w  the m a r k e t  to w o r k  c o m p e t i t i v e l y  
d e s p i t e  the M c C a r r e n - F e r g u s o n  Act, e s t a b l i s h  f l e x - r a t i n g  
w h i c h  w o u l d  a l l o w  i n s u r a n c e  c o m p a n i e s  t o  r a i s e  or  r e d u c e  
r a t e s  w i t h o u t  i n s u r a n c e  c o m m i s s i o n e r  a p p r o v a l  w i t h i n  a " z o n e  
of r e a s o n a b l e n e s s " ;  b e e f  u p  e n f o r c e m e n t  b y  p r o p e r l y  f u n d i n g  
a n d  s t a f f i n g  s t a t e  i n s u r a n c e  a g e n c i e s ;  c l o s e  t h e  " r e v o l v i n g  
d o o r "  by  d i s c o u r a g i n g  o r  l i m i t i n g  t h e  p r a c t i c e  of h i r i n g  
i n d u s t r y  p e o p l e  to r e g u l a t e  t h e  i n d u s t r y ;  e s t a b l i s h  an 
o f f i c e  of I n s u r a n c e  C o n s u m e r  A d v o c a t e  w h i c h  w o u l d  r e p r e s e n t  
t h e  c o n s u m e r  p o i n t  of v i e w  a t  r a t e  h e a r i n g s  a n d  e n s u r e  t h a t  
t h e  i n s u r a n c e  r e g u l a t o r s  d o  n o t  r u b b e r  s t a m p  i n s u r a n c e  
c o m p a n y  r a t e  r e q u e s t s ;  p r o h i b i t  t h e  p a s s  t h r o u g h  of l o b b y i n g  
e x p e n s e s ;  r e q u i r e  r i s k  m a n a g e m e n t  b y  i n s u r a n c e  p u r c h a s e r s  
a n d  s e l f - i n s u r e d s  w h i c h  s h o u l d  r e d u c e  t h e  f r e q u e n c y  and 
s e v e r i t y  o f  c l a i m s ;  a l l o c a t e  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  
c o s t s  m o r e  e q u i t a b l y .  For e x a m p l e ,  d o c t o r s  in h i g h  r i s k  
s p e c i a l i t i e s  p a y  f o r  the r i s k s  t h a t  s h o u l d  b e  s h a r e d  by 
o t h e r s ,  d o c t o r s  e*-e b r o k e n  d o w n  b y  i n s u r a n c e  c o m p a n i e s  in t o  
t o  m a n y  c a t e g o r i e s  w i t h  t o o  f e w  d o c t o r s  in s o m e  c a t e g o r i e s ,  
d o c t o r s  p a y  for m a l p r a c t i c e  t h a t  c o u l d  be  m o r e  e a s i l y  be 
b o r n e  by  h o s p i t a l s ,  a n d  d o c t o r s  a r e  n o t  e x p e r i e n c e d  rated; 
i n s u r a n c e  c o m p a n i o s  s h o u l d  d i s c l o s e  n a m e s  of d o c t o r s  
i n v o l v e d  in c l a i m s  a n d  the a m o u n t  of t h o s e  c l a i m s .  T h i s  
i n f o r m a t i o n  s h o u l d  b e  m a d e  a v a i l a b l e  t o  v a r i o u s  
o r g a n i z a t i o n s  a n d  t h e  p u b l i c  in g e n e r a l ;  l i m i t  l a w y e r s  fees
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o n  b o t h  tildes. H u n t e r  f o c u s e s  o n  d e f e n s e  c o s t s  a n d  c o n t e n d s  
th a t  d e f e n s e  legal fees h a v e  d o u b l e d  in ton yours. S t a t e s  
c o u l d  limit d e f e n s e  toon by d i s a p p r o v i n g  a n y  rate that 
i n c l u d e d  w i t h i n  it m o r o  t h a n  a c o r t a i n  p e r c e n t a g e  (he 
s u g g e s t s  25%) for d e f e n s e  c o s t s  w h i c h  w o u l d  f o r c e  the 
i n s u r e r  to k e e p  an e y e  on  foos i n s u r i n g  t h a t  a g r e a t e r  
p e r c e n t a g e  of the m o n e y  f l o w i n g  throut h t h e  s y s t e m  w o u l d  e n d  
u p  in the h a n d s  of t h e  i n j u r e d  p e r s o n ;  p e n a l i z o  f r i v o l o u s  
a c t i o n s  on  b o t h  s i d e s  i n c l u d i n g  f r i v o’ou s  m o t i o n s  a n d  
o b j e c t i o n s  b y  d e f e n d a n t s  l a w y e r s  w h o  c n a r g e  b y  the hour; to 
e n c o u r a g e  a c c o u n t a b i l i t y  to t h e  p u b l i c ,  p r o h i b i t  s e c r e c y  
a g r e e m e n t s  w h i c h  p r e v e n t  d i s c l o s u r e  o f  t h e  d e t a i l s  of a 
s e t t l e m e n t  a n d  o t h e r  i n f o r m a t i o n  a b o u t  t h e  c ase; e n c o u r a g e  
o f f e n s i v e  c o l l a t e r a l  e s t o p p e l  w h i c h  p r e v e n t s  r e - l i t i g a t i o n  
of c e r t a i n  f a c t s  (i.e. o n c e  a f a c t  ir. e s t a b l i s h e d  it can be 
u s e d  in f u t u r e  c a s e s ) ;  p a s s  b u c k  c o l l a t e r a l  s o u r c e  b e n e f i t s  
by r e q u i r i n g  t h e  d e f e n d a n t  to p a y  t h e  full a m o u n t  of a 
v e r d i c t  b u t  e x c u s e  t h e  s o u r c e  of c o l l a t e r a l  b e n e f i t s  from 
p a y i n g  s u c h  b e n e f i t s  to t h e  e x t e n t  t h e y  a r e  a l r e a d y  i n c l u d e d  
in t h e  jury v e r d i c t  a n d  t h e n  r e q u i r e  t h e  s o u r c e  of the 
c o l l a t e r a l  b e n e f i t s  to r e d u c e  t h e  c o s t  of t h o s e  b e n e f i t s  
a c r o s s  t h e  b o a r d  b a s e d  on  t h e s e  s a v i n g s ;  c r e a t e  i n c e n t i v e s  
to s e t t l e  i n c l u d i n g  p e n a l i z i n g  d e f e n d a n t s  for r e f u s i n g  to 
m a k e  r e a s o n a b l e  o f f e r s  to  s e t t l e ,  a n d  p e n a l i z i n g  p l a i n t i f f s  
f or m a k i n g  u n r e a s o n a b l e  d e m a n d s ;  a n d  last b u t  not least, 
e s t a b l i s h  a l t e r n a t i v e s  to t h e  t o r t  s y s t e m  i n c l u d i n g  n o - f a u l t  
s y s t e m s  ( p a r t i c u l a r l y  for r e l a t i v e l y  m i n o r  i n j u r i e s ) ,  
a r b i t r a t i o n ,  m e d i a t i o n ,  m i n i - t r i a l s ,  a n d  o t h e r  d i s p u t e  
r e s o l u t i o n s  s y s t e m s .  H o w e v e r ,  H u n t e r  is c a r e f u l  to p o i n t  o u t  
t h a t  c a s e s  i n v o l v i n g  d e f e c t i v e  p r o d u c t s  s h o u l d  be s u b j e c t  t o  
c o m m o n  law p r i n c i p l e s  w i t h o u t  a n y  l i m i t s  o n  e i t h e r  
c o m p e n s a t o r y  o r  p u n i t i v e  d a m a g e s :  " T h e  s t o r i e s  of A . H  R o b i n s  
a n d  t h e  D a i k o n  S h i e l d ,  F o r d  a n d  t h e  P i n t o  g a s  tank, 
R i c h a r d s o n - M e r r e l l  a n d  M E R - 2 9 ,  a n d  J o h n s - M a n v i l l e  a n d  
a s b e s t o s  a r e  just a f e w  of t h e  s c a n d a l s  u n e a r t h e d  as  a 
r e s u l t  of t o r t  l i t i g a t i o n .  A n d  it w a s  o n l y  t h e  fe a r  of m o r e  
l i t i g a t i o n ,  a n d  of l a r g e  a w a r d s  for b o t h  c o m p e n s a t o r y  and 
p u n i t i v e  d a m a g e s ,  w h i c h  f i n a l l y  f o r c e s  t h e s e  a n d  o t h e r  
d a n g e r o u s  p r o d u c t s  o f f  t h e  m a r k e t  a n d  e n c o u r a g e s  t h e  
d e v e l o p m e n t  o f  less d a n g e r o u s  s u b s t i t u t e s . "

15. C H A N G E S  IN T I M E  IN T HE LAW O F  L I A B I L I T Y  AND DAMAGES: 
"Liability, P e r s p e c t i v e s  and Policy" e d i t e d  by R o b e r t  E. 
Litan and C l i f f o r d  W i n s t o n  of t h e  B r o o k i n g s  Institution in 
Washington, D.C. (1988) provi d e s  i n sight  not only into the 
q u e s t i o n  of h o w  tort law has e v o l v e d  o v e r  the last thirty 
y ears but a l s o  present s an e x c e l l e n t  o v e r v i e w  and summary of 
the many  issues we h^ve a t t e m p t e d  to r e v i e w  in this 
m e m o r a n d u m  and relate, att achments. H e r e  are the key 
findings:

a) T o r t  law is largely based not on s t a t u t e s  but on common 
law, a body of legal princi p l e s  d e v e l o p e d  case by case by 
judges, p r i m arily those in s t a t e  courts. It is d i f f i c u l t  to
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g e n e r a l i z e  a b o u t  t h e  s t a t u s  of t o r t  law in all j u r i s d i c t i o n s  
b u t  c e r t a i n  i m p o r t a n t  c h a n g e s  in d o c t r i n e s  h a v e  o c c u r r e d  in 
the p a s t  s e v e r a l  d e c a d e s ,  all of w h i c h  h a v e  e x p a n d e d  the 
s y s t e m ' s  f u n c t i o n  in s p r e a d i n g  losses:

* W h e t h e r  b y  a p p l y i n g  tho n e g l i g e n c e  t e s t  in a f l e x i b l e  
f a s h i o n  o r  by i m p o s i n g  l i a b i l i t y  o n  p a r t i e s  w h o s e  b e h a v i o r  
is c a u s a l l y  r e l a t e d  to a c c i d e n t s  b u t  w h o  a r e  n o t  n e c e s s a r i l y  
n e g l i g e n t  ( s o - c a l l e d  s t r i c t  l i a b i l i t y )  t h e  c o u r t s  h a v e  
i n c r e a s e d  m a n u f a c t u r e r ' s  l i a b i l i t y  for d e f e c t i v e  p r o d u c t s .  
C e r t a i n  c o u r t s  h a v  h e l d  t h a t  a p r o d u c t  c a n  b e  d e f e c t i v e  
e v e n  if it c o n f o r m s  to p r e v a i l i n g  r e g u l a t o r y  s t a n d a r d s  a n d  
if t h e  m a n u f a c t u r e r  h a d  no k n o w l e d g e  a t  t h e  t i m e  of  d e s i g n  
o r  p r o d u c t i o n  t h a t  it w o u l d  e n t a i l  t h e  r i s k s  l a t e r  
a t t r i b u t e d  to it in l i t i g a t i o n .

* T h e  n e g l i g e n c e  s t a n d a r d  i t s e l f  h a s  b e e n  e x t e n d e d  t h r o u g h  
l i t i g a t i o n  to i m p o s e  l i a b i l i t y  o n  a w i d e  c l a s s  o f  s e r v i c e  
p r o v i d e r s  n o t  p r e v i o u s l y  a c c u s t o m e d  t o  b e i n g  sued. D a y  c a r e  
c e n t e r s ,  s k i  lift, ice rink, a n d  a m u s e m e n t  p a r k  o p e r a t o r s ,  
t a v e r n  a n d  r e s t a u r a n t s ,  and n o t - f o r - p r o f i t  o r g a n i z a t i o n s  
h a v e  all b e e n  t a k e n  t o  c o u r t  f o r  f a i l u r e s  t o  w a r n  of c e r t a i n  
d a n g e r s  a n d  for t h e  c a r e l e s s  c o n d u c t  o f  t h e i r  e m p l o y e e s .  T h e  
e x p o s u r e  o f  t h e s e  d e f e n d a n t s  t o  l i a b i l i t y  c l a i m s  h a s  b e e n  
w i d e n e d  b y  t h e  d o c t r i n e  of j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  
w h i c h  a l l o w s  p r e v a i l i n g  p l a i n t i f f s  t o  r e c o v e r  u p  t o  t h e  full 
a m o u n t  of a t o t a l  d a m a g e  a w a r d  f r o m  a n y  s i n g l e  d e f e n d a n t  if 
t h e  o t h e r  d e f e n d a n t s  a r e  u n a b l e  to  p a y  , a n d  b y  t h e  
c o l l a t e r a l  s o u r c e  r u le, w h i c h  p r o h i b i t e d  j u r i e s  f r o m  
r e d u c i n g  d a m a g e s  b y  s u b t r a c t i n g  i n s u r a n c e  m o n i e s  o r  o t h e r  
c o m p e n s a t i o n  p l a i n t i f f s  r e c e i v e  f r c m  o t h e r  s o u r c e s .

* T h e  c o n c e p t  of c o n t r i b u t o r y  n e g l i g e n c e  h a s  b e e n  r e l a x e d  in 
m a n y  s t a t e s  s o  t h a t  n e g l i g e n t  p l a i n t i f f s  a r e  no  l o n g e r  
t o t a l l y  b a r r e d  f r o m  r e c o v e r y .  I n s t e a d ,  t h e y  f i n d  t h e i r  
d a m a g e s  r e d u c e d  b y  t h e  p r o p o r t i o n  b y  w h i c h  t h e i r  n e g l i g e n c e  
c o n t r i b u t e d  t o  t h e i r  injury. In a d d i t i o n ,  b e g i n n i n g  w i t h  t h e  
F e d e r a l  T o r t  C l a i m s  A c t  of 1946, w h i c h  w a i v e d  t h e  f e d e r a l  
g o v e r n m e n t ' s  s o v e r e i g n  i m m u n i t y ,  c o u r t s  h a v e  m a d e  s t a t e  a n d  
l o c a l  g o v e r n m e n t s  l i a b l e  for t o r t  s u i t s .

* C o u r t s  h a v e  r e l a x e d  the s t a n d a r d s  t h e  p l a i n t i f f s  m u s t  
s a t i s f y  in p r o v i n g ,  u n d e r  e i t h e r  t h e  n e g l i g e n c e  o r  s t r i c t  
l i a b i l i t y  d o c t r i n e ,  t h a t  d e f e n d a n t s  h a v e  c a u s e d  t h e i r  
i n j u r i e s .  T h i s  t r e n d  h a s  b e e n  m a n i f e s t e d  p r i m a r i l y  in 
p r o d u c t  l i a b i l i t y  a n d  s o - c a l l e d  t o x i c  t o r t  c a s e s ,  w h i c h  h a v e  
f r e q u e n t l y  r e q u i r e d  c o u r t s  t o  d e c i d e  w h e t h e r  p l a i n t i f f s '  
i n j u r i e s  h a v e  b e e n  c a u s e d  b y  t h e i r  e x p o s u r e ,  o f t e n  o v e r  lo n g  
p e r i o d s  of t h e i r  l i v e s ,  to s u b s t a n c e s  r e c e n t l y  d i s c o v e r e d  to 
be a s s o c i a t e d  w i t h  t h e  d e v e l o p m e n t  o f  c a n c e r  o r  o t h e r  
s e r i o u s  d i s e a s e s .  C o u r t s  h a v e  a d o p t e d  a l o n g  r a n g e  of r u l e s  
t o  d e t e r m i n e  c a u s a t i o n  in s u c h  c a s e s .  S o m e  h a v e  p l a c e d  
l i a b i l i t y  o n  t h e  f i r s t  o r  l a s t  s o u r c e  to  w h i c h  p l a i n t i f f s  
c a n  e s t a b l i s h  t h e y  w e r e  e x p o s e d ;  o t h e r s  h a v e  m a d e  all
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m a n u f a c t u r e r s  of t h e  s u b s t a n c e  j o i n t l y  a n d  s e v e r a l l y  liable. 
In o n e  n o t e d  c a s e  i n v o l v i n g  t h e  e x p o s u r e  of V i e t n a m  v e t e r a n s  
to t h e  c h e m i c a l  A g e n t  O r a n g e ,  a f e d e r a l  c o u r t  a c t i v e l y  
e n c o u r a g e d  a $1 8 0  m i l l i o n  s e t t l e m e n t  e v e n  t h o u g h  no ha r d  
s c i e n t i f i c  e v i d e n c e  h a d  b e e n  u n c o v e r e d  t h a t  l i n k e d  t h e  
c h e m i c a l  t o  t h e  m e d i c a l  i n f i r m i t i e s  c l a i m e d  b y  t h e  
p l a i n t i f f s .

* Fi n a l l y ,  c o u r t s  in c e r t a i n  j u r i s d i c t i o n s  h a v e  l i b e r a l l y  
i n t e r p r e t e d  s t a t u t e s  of l i m i t a t i o n ,  w h i c h  b a r  p l a i n t i f f s  
f r o m  r e c o v e r i n g  if t h e y  w a i t  t o o  l o n g  a f t e r  st f e r i n g  i n j u r y  
t o  f i l e  suit. In m a n y  t o x i c  tort, p r o d u c t  l i a b i l i t y  a n d  
m e d i c a l  m a l p r a c t i c e  c a s e s  it is d i f f i c u l t  t o  d e t e r m i n e  w h e n  
i n j u r y  a c t u a l l y  o c c u r s .  It c o u l d  d e v e l o p  d e c a d e s  l a t e r  w h e n  
t h e  s y m p t o m s  of d i s e a s e  b e c o m e  o b s e r v a b l e .  A l t h o u g h  
j u r i s d i c t i o n s  d i f f e r  w i d e l y  o n  t h i s  issue, tl e t r e n d  h a s  
b e e n  for c o u r t s  n o t  t o  i n v o k e  t h e  s t a t u t e  of l i m i t a t i o n s  to 
b a r  s u i t s  i n v o l v i n g  l o n g - l a t e n t  i n j u r i e s .

T h e s e  o b s e r v a t i o n s  a p p e a r  to  b e  m o r e  o r  le s s  c o n s i s t e n t  w i t h  
t h e  m o r e  d e t a i l e d  a n d  c r i t i c a l  a n a l y s i s  of t h e s e  t r e n d s  
c o n t a i n e d  in P e t e r  H u b e r ' s  b o o k  " L i a b i l i t y ,  t h e  L e g a l  
R e v o l u t i o n  a n d  Its C o n s e q u e n c e s "  (1988).

b) T h e  c a l l s  f o r  r e f o r m i n g  t h e  c i v i l  j u s t i c e  s y s t e m  a r e  less 
u r g e n t  n o w  (1988) t h a n  t h e y  w e r e  in " r e c e n t  m o n t h s " .  As in 
p r e v i o u s  i n s u r a n c e  c y c l e s ,  i n c r e a s e s  in p r e m i u m s  h a v e  
m o d e r a t e d .  In s o m e  i n s t a n c e s ,  c o v e r a g e  t h a t  w a s  w i t h d r a w n  
h a s  r e a p p e a r e d .  In 19 8 6  t h e  p r o p e r t y  a n d  c a s u a l t y  i n d u s t r y  
e a r n e d  1 1 . 6  p e r c e n t  o n  its e q u i t y ,  a r e t u r n  l o w e r  t h a n  the 
m a n u f a c t u r i n g  s e c t o r  a v e r a g e  o f  13 p e r c e n t  d u r i n g  t h e  p a s t  
d e c a d e  b u t  s t i l l  c o n s i d e r a b l y  b e t t e r  t h a n  t h e  d i s a p p o i n t i n g  
p e r f o r m a n c e  of t h e  p r e v i o u s  t w o  ye a r s .

c) T h e  i s s u e s  r a i s e d  b y  t h e  m o s t  r e c e n t  c r i s i s  w i l l  n o t  
d i s a p p e a r .  If n o t h i n g  else, t h e  d r a m a t i c  i n c r e a s e s  in 
p r e m i u m s  a n d  c u r t a i l m e n t s  of c o v e r a g e  h a v e  c a l l e d  g r e a t e r  
a t t e n t i o n  t o  t h e  n a t i o n ' s  c i v i l  j u s t i c e  s y s t e m  - w h e t h e r  it 
is w o r k i n g  s a t i s f a c t o r i l y ,  a n d  if n o t  w h y  - t h e n  a t  a n y  
p o i n t  in r e c e n t  m e m o r y .  M o r e o v e r ,  i n t e r e s t  in t h e s e  i s s u e s  
w i l l  i n t e n s i f y  if a n d  w h e n  t h e  u n d e r w r i t i n g  c y c l e  r e v e r s e s  
c o u r s e  a n d  t u r n s  a g a i n s t  t h e  i n d u s t r y  o n c e  a g a i n .  C h a n c e s  
a r e  t h a t  it w i l l  in f i v e  t o  t e n  years.

d) I n j u r i e s  p o s e  t h r e e  d i f f e r e n t  a n d  p o t e n t i a l l y  c o n f l i c t i n g  
c h a l l e n g e s  f o r  all s o c i e t i e s .  O n e  is t o  e f f i c i e n t l y  d e t e r  
b e h a v i o r  t h a t  c a u s e  i n j u r i e s .  A  s e c o n d  a n d  r e l a t e d  o b j e c t i v e  
is to e x a c t  r e t r i b u t i o n  a g a i n s t  t h o s e  r e s p o n s i b l e  (the 
c r i m i n a l  l a w  is a k e y  c o m p o n e n t  of t h i s  f u n c t i o n ) .  T h e  t h i r d  
c h a l l e n g e  is to c o m p e n s a t e  v i c t i m s  for t h e i r  i n j u r i e s .  
C o m p e n s a t i o n  m a y  b e  s u p p l i e d  b y  t h e  g o v e r n m e n t  o r  the 
p r i v a t e  s e c t o r  ( t h r o u g h  i n s u r a n c e ) ,  a n d  m a y  o r  m a y  n o u  be 
l i n k e d  to  s p e c i f i c  i n j u r i e s  o r  t y p e s  of a c c i d e n t s .  T o r t  law- 
r u l e s  a l l o w i n g  a c c i d e n t  v i c t i m s  to s e e k  c o m p e n s a t i o n  t h r o u g h
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t h e  j u d i c i a l  s y s t e m  f r o m  t h e  p a r t i e s  r e s p o n s i b l e  - c a n  be 
c o n s i d e r e d  a m e c h a n i s m  for m e e t i n g  all t h r e e  of t h e s e  
c h a l l e n g e s .

e) O f  t h e  m i l l i o n s  of i n s u r a n c e  c l a i m s  f i l e d  e a c h  year, 
t y p i c a l l y  o n l y  2% a r e  r e s o l v e d  t h r o u g h  l i t i g a t i o n .  Of  c a s e s  
b r o u g h t  t o  c o u r t ,  le s s  t h a n  5% a r e  t r i e d  to v e r d i c t ;  t h e  
r e s t  a r e  s e t t l e d .

f) T h e  a m o u n t s  a c t u a l l y  r e c e i v e d  b y  s u c c e s s f u l  p l a i n t i f f s  
a r e  o f t e n  m u c h  s m a l l e r  t h a n  t h o s e  o r i g i n a l l y  a w a r d e d  by  
j u r i e s  d u e  t o  t r i a l  j u dge a n d  a p p e l l a t e  o v e r r i d e s  a n d / o r  the 
i n a b i l i t y  of  s o m e  d e f e n d a n t s  to  s a t i s f y  t h e  j u d g e m e n t .  In 
o n e  s t u d y  of 198 t o r t  v e r d i c t s  b e t w e e n  1984 a n d  19 8 5  t h a t  
r e s u l t e d  in a w a r d s  of 1 m i l l i o n  o r  m o r e  t h e  f i n a l  
d i s t r i b u t i o n s  t o  p l a i n t i f f s  w e r e  o n  a v e r a g e  30% le s s  t h a n  
t h e  o r i g i n a l  aw a r d .  S u c c e s s f u l  p l a i n t i f f s  r e c e i v e d  t h e  jury 
a w a r d  in o n l y  51 ca s e s .

g) A s  R a n d  n o t e d  a v e r a g e  a w a r d s  in t o r t  c a s e s  in San 
F r a n c i s c o  a n d  C o o k  C o u n t y  i n c r e a s e d  s h a r p l y ,  c o n s i d e r a b l y  
f a s t e r  t h a t  g r o w t h  in r e a l  G N P  a n d  r e a l  p r i c e s  of m e d i c a l  
s e r v i c e s .

h) A w a r d s  in m e d i c a l  m a l p r a c t i c e  c a s e s  a n d  p r o d u c t s  
l i a b i l i t y  c a s e s  w e r e  s i g n i f i c a n t l y  h i g h e r  a n d  i n c r e a s e d  a t  a 
f a s t e r  p a c e  t h a n  t h o s e  f o r  p e r s o n a l  i n j u r y  c a s e s  g e n e r a l l y .

i) M u c h  o f  t h e  C o o k  C o u n t y  a n d  S a n  F r a n c i s c o  i n c r e a s e s  are 
d u e  t o  " e x p l o s i v e  g r o w t h "  in jury a w a r d s  of $1 m i l l i o n  or 
m o r e  ( C o o k  C o u n t y - T w o  v e r d i c t s  b e t w e e n  1960 t o  1964 
a c c o u n t i n g  f o r  4% o f  all p e r s o n a l  i n j u r y  a w a r d s ;  67 v e r d i c t s  
b e t w e e n  1 9 8 0  to 1 9 8 4  a c c o u n t i n g  f o r  85% of  a w a r d s ;  S a n  
F r a n c i s c o -  o n l y  3.8 % o f  a l l  p e r s o n a l  i n j u r y  c a s e  p r o d u c e d  
$1 m i l l i o n  p l u s  a w a r d s  w h i c h  a c c o u n t e d  for h a l f  of t h e  t o t a l  
a m o u n t s  a w a r d e d ) .

j) F r o m  t h e  l i a b i l i t y  i n s u r e r s  p o i n t  o f  v i e w  t h e s e  
s t a t i s t i c s  c a u s e  p r o b l e m s  - I n s u r e r s  c a n  o n l y  r e m a i n  
p r o f i t a b l e  if t h e y  s e t  t h e i r  p r e m i u m s  t o  c o v e r  t o t a l  
e x p e c t e d  c l a i m  c o s t s ,  a n d  l a r g e  d o l l a r  c l a i m s  i n c r e a s e  
u n c e r t a i n t y  a b o u t  t h e  r a n g e  of p o s s i b l e  losses.

k) T h e  g r e a t e r  f r e q u e n c y  of  l a r g e  d o l l a r  a w a r d s  c a n  be 
p a r t l y  e x p l a i n e d  b y  i n c r e a s e s  in n o n - e c o n o m i c  d a m a g e s  - p a i n  
a n d  s u f f e r i n g  - as w e l l  as i n c r e a s e s  in p u n i t i v e  a w a r d s  in 
c e r t a i n  c a s e s .  O n e  c o m m e n t a t o r  ( G e o r g e  P r i e s t ,  s e e  p a g e  10) 
f i n d s  t h a t  n o n - e c o n o m i c  d a m a g e s  g e n e r a l l y  a c c o u n t  f o r  30% t o  
40% of a l l  t o r t  d a m a g e  a w a r d s  a n d  * o r  e v e n  h i g h e r  
p r o p o r t i o n s  of v e r y  l a r g e  a w a r d s .  Pc :ricia D a n z o n  d r a w s  
s i m i l a r  c o n c l u s i o n s  a c c o r d i n g  to L i t a n / W i n s t o n .

1) T h e r e  a r e  g a p s  in e x i s t i n g  c o m p e n s a t i o n  p r o g r a m s  a n d  
d e v i c e s .  F o r  e x a m p l e ,  m o r e  t h a n  30 m i l l i o n  p e o p l e  in t h i s

P a g e  - 32



c o u n t r y  r e m a i n  u n i n s u r e d  for m e d i c a l  p u r p o s e s  at  a n y  g i v e n  
t ime, a n d  p e r h a p s  m o r e  than 20 m i l l i o n  a r e  u n i n s u r e d  
t h r o u g h o u t  a g i v e n  c a l e n d a r  year. In a d d i t i o n ,  m a n y  of t h o s e  
w i t h  i n s u r a n c e  h a v e  l i m i t e d  c o v e r a g e ,  e s p e c i a l l y  for the 
c a t a s t r o p h i c  m e d i c a l  e x p e n s e s  o f t e n  a s s o c i a t e d  w i t h  m a j o r  
t o r t  l i t i g a t i o n .  G a p s  a l s o  e x i s t  in p r o g r a m s  d e s i g n e d  to 
c o m p e n s a t e  for i n c o m e  losses, a l t h o u g h  s u c h  c o v e r a g e  
( p r o v i d e d  t h r o u g h  p u b l i c  a n d  p r i v a t e  d i s a b i l i t y  p r o g r a m s )  
p r o b a b l y  h a s  i n c r e a s e d  o v e r  time. T h e r e  is l i t t l e  e v i d e n c e  
t h a t  e x p a n d e d  t o r t  l i a b i l i t y  h a s  e f f i c i e n t l y  f i l l e d  in the 
g a p s  l e f t  b y  p u b l i c  a n d  p r i v a t e  t h e  n e t w o r k  of  c o m p e n s a t i o n  
pl a n s .  In fact, it m a y  be  u n d e r m i n i n g  t h e  c o m p e n s a t i o n  
o b j e c t i v e  b y  i n d u c i n g  p r i v a t e  i n s u r e r s  t o  w i t h d r a w  c o v e r a g e  
a n d  r a i s e  p r e m i u m s  a t  t h e  e x p e n s e  of l o w  i n c o m e  c o n s u m e r s .

m) W h i l e  t h e y  h a v e  b r o a d e n e d  t h e  a v a i l a b i l i t y  of 
c o m p e n s a t i o n ,  m o r e  l i b e r a l  l i a b i l i t y  d o c t r i n e s  a n d  l a r g e r  
d a m a g e  a w a r d s  a n d  s e t t l e m e n t  m a y  h a v e  o v e r d e t e r r e d ,  f o r c i n g  
s o c i a l l y  w o r t h w h i l e  p r o d u c t s ,  s e r v i c e s  a n d  a c t i v i t i e s  t o  be 
c u r t a i l e d ,  w i t h d r a w n  f r o m  t h e  m a r k e t  o r  e l i m i n a t e d . ( A 
c l a s s i c  e x a m p l e  of t h i s  p h e n o m e n o n  is t h e  l o s s  o f  p h y s i c i a n s  
w i l l i n g  t o  p e r f o r m  o b s t e t r i c s ,  as d i s c u s s e d  in t h i s  
m e m o r a n d u m  u n d e r  " A v a i l a b i l i t y  of S e r v i c e s "  a b o v e  a n d  in t h e  
D a n z o n  a r t i c l e  c o n t a i n e d  in c h a p t e r  4 o f  t h i s  book. S i m i l a r  
e f f e c t s  a r e  o b s e r v e d  by P e t e r  H u b e r  in c h a p t e r  5 r e g a r d i n g  
h a z a r d o u s  w a s t e  f a c i l i t i e s . )

n) D e l i v e r i n g  c o m p e n s a t i o n  t h r o u g h  t h e  t o r t  s y s t e m  is v e r y  
e x p e n s i v e .  A c c o r d i n g  t o  R a n d  t h e  U n i t e d  S t a t e s  s p e n t  b e t w e e n  
$29 m i l l i o n  a n d  $36 m i l l i o n  in 1985. Of t h a t  a m o u n t  less 
t h a n  h a l f  t h e  t o t a l  ($14 b i l l i o n  t o  $16 b i l l i o n )  w a s  p a i d  t o  
p l a i n t i f f s  as d a m a g e  a w a r d s ;  t h e  r e s t  w e n t  t o  l a w y e r s  a n d  
c o u r t  a d m i n i s t r a t o r s .  R e s e a r c h e r s  a t  N e w  Y o r k  U n i v e r s i t y ,  
u s i n g  a v a r i e t y  of m e t h o d o l o g i e s ,  h a v e  a r r i v e d  a t  s i m i l a r  
e s t i m a t e s  f o r  a d m i n i s t r a t i v e  co s t s .

o) B e c a u s e  t h e s e  c o s t s  a r e  so h i gh, i n t e r e s t  h a s  g r o w n  in 
s u p p l e m e n t i n g  o r  r e p l a c i n g  t h e  t o r t  s y s t e m  w i t h  a l t e r n a t i v e  
m e a n s  of  c o m p e n s a t i o n  s i m i l a r  t o  t h e  w o r k e r ' s  c o m p e n s a t i o n  
s y s t e m .  M o s t  s u g g e s t i o n s  w o u l d  p l a c e  s o m e  s o r t  of c a p  on 
t o t a l  c o m p e n s a t i o n  - e s p e c i a l l y  f o r  p a i n  a n d  s u f f e r i n g  - in 
r e t u r n  f o r  a u t o m a t i c  e l i g i b i l i t y .  M o r e  a m b i t i o u s  p r o p o s a l s  
e n v i s i o n  s e p a r a t e  funds, f i n a n c e d  b y  t a x e s  o n  e m p l o y e e s  or  
e m p l o y e r s  o r  both, t o  p a y  c o m p e n s a t i o n  a w a r d e d  t o  v i c t i m s  of 
m e d i c a l  m a l p r a c t i c e  o r  e x p o s u r e  t o  t o x i c  s u b s t a n c e s .  B u t  t h e  
l i m i t e d  e x p e r i e n c e  w i t h  a l t e r n a t i v e  c o m p e n s a t i o n  p r o g r a m s  in 
t h e  U n i t e d  S t a t e s  has n o t  b e e n  e n c o u r a g i n g .  T h e  f e d e r a l  
b l a c k  l u n g  p r o g r a m ,  w a s  e s t a b l i s h e d  in 1969 t o  p r o v i d e  
t e m p o r a r y  c o m p e n s a t i o n  f o r  an e s t i m a t e d  1 0 0 , 0 0 0  m i n e r s  w i t h  
p n e u m o c o n i o s i s .  B u t  d u e  t o  b r o a d e n e d  e l i g i b i l i t y  p r o v i s i o n s  
b y  C o n g r e s s ,  5 4 2 , 0 0 0  m i n e r s ,  s p o u s e s  a n d  d e p e n d e n t s  h a v e  
r e c e i v e d  b e n e f i t s  u n d e r  t h e  p r o g r a m  by  t h e  e n d  of 1981. 
B e c a u s e  of t h i s  e x p e r i e n c e ,  f u t u r e  p r o p o s a l s  t o  e s t a b l i s h  
c o m p e n s a t i o n  p r o g r a m s  a r e  u n l i k e l y  to be g i v e n  s e r i o u s
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c o n s i d e r a t i o n  by C o n g r e s s  o r  s t a t o  l e g i s l a t u r e s  u n l e s s  they 
a r e  a c c o m p a n i e d  by c o n v i n c i n g  d e m o n s t r a t i o n s  that t h eir 
c o s t s  c a n  be c o n t a i n e d .  T h e  N e w  Z e a l a n d  e x p e r i e n c e ,  w h i c h  
d o e s  not c o v e r  d i s e a s e  or  s i c k n e s s ,  has n o t  b e e n  e v a l u a t e d  
c o m p r e h e n s i v e l y ;  a n d  is of p r o b a b l e  l i m i t e d  v a l u e  in the 
U n i t e d  S t a t e s  w h i c h  is l a r g e r  a n d  h a s  a m o r e  h o t e r o g o n o o u s  
p o p u l a t i o n .  In sh o r t ,  w e  s i m p l y  d o  not k n o w  w h e t h e r  s o c i e t y  
w o u l d  be  b e t t e r  off if t h e  p r o c e s s  of i d e n t i f y i n g  r i s k s  a n d  
h a z a r d s  w e r e  f u r t h e r  c e n t r a l i z e d  by r e p l a c i n g  t h e  tort 
s y s t e m  w i t h  m o r e  i n t e n s i v e  r e g u l a t i o n .

p) N e v e r t h e l e s s ,  t h e  m o s t  e f f e c t i v e  w a y  of a v o i d i n g  much of 
t h e  t r a n s a c t i o n  c o s t  w o u l d  be to p r o v i d e  w a y s  of 
c o m p e n s a t i n g  i n j u r e d  p a r t i e s  t h a t  d o  n o t  r e q u i r e  t h e  hi g h  
f a c t - f i n d i n g  e x p e n s e s  c h a r a c t e r i s t i c  of t o r t  l i t i g a t i o n .
T h i s  s u g g e s t s  a t r a d e o f f :  r e l a x e d  s t a n d a r d s  for e l i g i b i l i t y  
b u t  l i m i t s  o n  c o m p e n s a t i o n ,  e s p e c i a l l y  for n o n - e c o n o m i c  
d a m a g e s .  T h e  P r o d u c t  L i a b i l i t y  R e f o r m  A c t  of 1986 (S. 2760) 
o f f e r s  the t r a d e o f f  w i t h i n  t h e  t o r t  s y s t e m  i t s e l f  by g i v i n g  
p l a i n t i f f s  i n c e n t i v e s  to a c c e p t  m a n u f a c t u r e r s  s e t t l e m e n t  
o f f e r s  t h a t  l i m i t e d  n o n - e c o n o m i c  d a m a g e s  c o m p o n e n t s .  T h i s  
a p p r o a c h  c o u l d  b e  g e n e r a l i z e d  t o  all t y p e s  of t o r t  cases; 
a l t h o u g h  it is n o t  c l e a r  w h e t h e r  an e x p e d i t e d  s e t t l e m e n t  
p r o c e s s  w o u l d  r e s u l t  in n e t  s a v i n g s .

q) S t i f f e r  r e g u l a t i o n  of  l i a b i l i t y  i n s u r a n c e  r a t e s  or 
p o l i c i e s  w i l l  n o t  s o l v e  t h e  l i a b i l i t y  c r i s i s  a n d  c o n c e i v a b l y  
c o u l d  b e  c o u n t e r p r o d u c t i v e .  T i g h t e r  r e g u l a t i o n s  b y  so m e  
s t a t e s  w i l l  o n l y  i n d u c e  s o m e  c a r r i e r s  in t h o s e  s t a t e s  to 
r e d u c e  c o v e r a g e  t h e y  o f f e r  o r  e v e n  w i t h d r a w  e n t i r e l y .  The 
o n l y  w a y  in w h i c h  r e g u l a t i o n  of t h e  p r o p e r t y - c a s u a l t y  
i n d u s t r y  m i g h t  be  s i g n i f i c a n t l y  i m p r o v e d  is t o  s t r e n g t h e n  
s o l v e n c y  r e g u l a t i o n  b y  s t a t e  i n s u r a n c e  a g e n c i e s .  A t  the 
F e d e r a l  level, it is u n c l e a r  w h e t h e r  r e p e a l  of t h e  M c C a r r a n -  
F e r g u s o n  A c t  w o u l d  h a v e  a s i g n i f i c a n t  i m p a c t  o n  i n s u r e r s .

r) V i r t u a l l y  all t o r t  r e f o r m  m e a s u r e s  w o u l d  r e d u c e  
c o m p e n s a t i o n  a v a i l a b l e  t h r o u g h  t h e  s y s t e m .  In fact, t h e r e  is 
e v i d e n c e ,  a t  l e a s t  f o r  m e d i c a l  m a l p r a c t i c e  cases, t h a t  t o r t  
r e f o r m s  h a v e  a l r e a d y  r e d u c e d  t h e  f r e q u e n c y  of c l a i m s  a n d  t h e  
g r o w t h  r a t e  o f  i n s u r a n c e  p r e m i u m s  (he c i t e s  t h e  1 9 8 7  u p d a t e  
of t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  u n d e r  t h e  R e a g e n  
A d m i n i s t r a t i o n  c o n t a i n e d  in y o u r  f i r s t  p a c k e t ) .  B u t  
d e t e r r i n g  i n j u r y  is a l s o  a n  o b j e c t i v e  o f  t o r t  law, a n d  
r e d u c i n g  c o m p e n s a t i o n  c o u l d  w e a k e n  d e t e r r e n c e .  T h e  p r o b l e m  
f a c i n g  p o l i c y m a k e r s  is t h a t  r e l a t i v e l y  l i t t l e  e m p i r i c a l  
i n f o r m a  :ion is a v a i l a b l e  to  i n d i c a t e  h o w  t o r t  c o m p e n s a t i o n  
c o u l d  b e  m o d i f i e d  w i t h o u t  c o m p r o m i s i n g  d e t e r r e n c e .

s) J u d g e s  s h o u l d  e n c o u r a g e  j u r i e s  to e v a l u a t e  t h e  c o s t s  a n d  
b e n e f i t s  of t h e  b e h a v i o r  o f  b o t h  p l a i n t i f f s  a n d  d e f e n d a n t s  
in t o r t  c a s e s  in d e c i d i n g  w h i c h  p a r t i e s  s h o u l d  b e a r  t h e  loss 
f r o m  t h e  a c c i d e n t  a t  issue.
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t) T h e  s e a r c h  for c o s t  e f f e c t i v e  r e f o r m s  s h o u l d  f o c u s  o n  
m o d i f i c a t i o n s  of the t o r t  s y s t e m  to r e d u c e  u n c e r t a i n t y  a n d  
e l i m i n a t e  i n a p p r o p r i a t e  l e v e l s  of c o m p e n s a t i o n  w h i l e  
r e t a i n i n g  a f a u l t - b a s e d  r u l e  of l i a b i l i t y  ( w h i c h  w h i l e  
c o s t l y  a n d  i n e f f i c i e n t  is p r o b a b l y  less e x p e n s i v e  t h a n  n o ­
fault  s y s t e m s ) .  A c c o r d i n g l y ,  t h e r e  is a s t r o n g  c a s e  for 
l i m i t i n g  n o n - e c o n o m i c  d a m a g e s  in t o r t  c a s e s  (as w e l l  as lor 
m o r e  r e s t r i c t i v e  s t a t u t e s  o f  l i m i t a t i o n  a n d  p e r i o d i c  p a y m e n t  
of f u t u r e  d a m a g e s ,  a c c o r d i n g  to  D a n z o n )  b u t  o n l y  in a w a y  
t h a t  t a k e s  in t o  a c c o u n t  t h e  a g e  of  the i n j u r e d  p a r t y  a n d  the 
s e v e r i t y  of the injury. By r e d u c i n g  n o n - d i v e r s i f i a b l e  risk, 
s u c h  c h a n g e s  w o u l d  a l s o  r e d u c e  t h e  v o l a t i l i t y  of i n s u r a n c e  
p r e m i u m s .

u) F i n a l l y ,  w h i l e  s o m e  m a y  b e  d i s a p p o i n t e d  by  t h e  f a i l u r e  of 
C o n g r e s s  to e n a c t  c o m p r e h e n s i v e  t o r t  r e f o r m  l e g i s l a t i o n ,  the 
e x p e r i m e n t s  n o w  b e i n g  c o n d u c t e d  b y  t h e  s t a t e s  m a y  p r o v e  m o r e  
u s e f u l  in t h e  l o n g  run. G i v e n  t h e  u n c e r t a i n t i e s  a b o u t  
e c o n o m i c  e f f e c t s  of d i f f e r e n t  l e g a l  rules, w e  m a y  o n e  d a y  be 
g r a t e f u l  t h a t  r e f o r m  p r o c e e d e d  in t h e  r e l a t i v e l y  
u n c o o r d i n a t e d  f a s h i o n  t h a t  it h a s  in r e c e n t  y e a r s .  T o d a y  we 
s i m p l y  k n o w  t o o  l i t t l e  t o  b e  c o n f i d e n t  t h a t  a n y  m a j o r  
o v e r h a u l  o f  t h e  U.S. t o r t  s y s t e m  w o u l d  p r o d u c e  m o r e  b e n e f i t  
t h a n  harm.

P a g e  - 35
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Re: C o ns ti tutiona l concerns rais ed
by HB 166
Our file: 663-89-0459

D e a r  R e p r e s e n t a t i v e  Donley:

You hav e asked for our opini on  on w h e t h e r  HB 166 or any 
part of HB 166 raises c o ns ti tutional  concerns. In addi ti on  you 
have r e quested  a "report as to w h et h er  any courts h a ve  overt ur ne d 
any of the 'tort reform' meas ures a d dr essed in HB 166, the rea- 
ons for the ruling and the u l ti ma te  outcome of the cases."

In general, any time the legislature acts there is a 
p o s s i b i l i t y  that c o ns ti t ut i on a l bo undaries w i l l  be involved. 
W h e n  legislative action centers on individual rights w i t h i n  our 
j us ti c e system, concern about the c o n s t it u ti o na li t y of the m e a­
sure is heightened. Ge ne ra l  concerns about equal protection, due 
process, and the right to have a ju ry decide a c la i m are all p r e­
sented by HB 166.

Sp ecifically, there are two m aj o r areas of co nc ern p r e­
sented by HB 166. These are the sections dealing w i t h  the s t a t­
ute-. of repo se (section 2) and the "cap" on no ne c on om i c damages 
(section 15).

This me m o wil l focus on the genera l state of the law 
c on c er n in g statute s of rep os e and caps on n o n e c o n o m i c  damages.

ST AT U TE  OF REP OS E

H ou s e Bill 166 proposes in se ct io n 2 to enact a six- 
year "st atute of repose" that wo u ld  limit a p e r s o n ' s  right to 
b ring a cause of action for persona l injury, death, or pro pe rt y 
damage to six years from the earliest of: the date of purchas e

OJ . CSI H
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of a product; 1/ the date of subs ta nt ial c o m p l e t i o n  of c o n s t r u c­
tion; or the "elate of the last act allege d to have caused the 
injury, death, or pr op erty damage.

Statutes of re po se  are quite d i fferent  than statutes of 
limitation. As one court defines the difference:

A  statute of limitation bars en fo rc e me nt  of 
an ac crued cause of act io n  w h e r ea s a statute of 
repose not o n l y  bars an accr u e d cause of action, 
but w i ll  also preven t the ac crual of a cause of 
action wh ere the final element n ec es s a r y  for its 
creation  occurs b e yo n d the time p e r i o d  es ta bl is h ed  
by the statute . . . .

A  se co nd  di st i n c t i o n  may be m a d e  w i t h  r e f e r­
ence to the even t from w h i c h  time is measured. A  
statute of li m it a t i o n  runs from the date the cause 
of a ction  arises; that is, the date on w h i c h  the 
final element (ordinarily damages, but it m a y  also 
be kn o wl ed ge  or notice) ess en tial to the ex istence 
of a cause of acti on  occurs. The p e r i o d  of time 
e s ta b li s he d  b y  a statute of r e p o s e  co mm ences to 
run fr o m the date of an event s p e c i f ie d in the 
statute, such as d elivery  of goods, cl os ing on a 
real estate sale or the perfo r ma n ce  of a surgical 
operation. A t  the end of the time p e r io d  the 
cause of a c t i o n  ceases to exist.

Carr v. Br ow ar d C o u n t y , 505 So. 2d 568, 570 (Fla. 4 Dist. Ct. 
A p p . 1987).

The Utah Su pr eme Court, in de sc r ib i ng  the dif fe r e nc e  
be tw e en  a statute of repose and a statute of limitations, noted:

Statutes of repose . . . are differ en t from 
statutes of limitations, a l t ho u gh  to some extent 
they serve the same ends. See Mc Govern, The V a r i­
ety, Policy and C o n s t i t u t i o n a l i t y  of Pr oduct L i a­
bility Statute s of R e p o s e , 30 Am. U.L.Rev. 379,
582-87 (1981) (discussing the two types of

1/ House Bill 166 does not c l a ri f y if the "date of pur chase" is 
the "in itial" date of pur c ha s e or some ot h er  date of purchase. 
Since products are often resold, this c ou ld  bec ome an issue if 
ot clarified.
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statutes and variations of statutes of r e p o s e ) . A 
statute of limitations requires a lawsuit to be 
filed w it h in  a specified period  of time after a 
legal right has been v i ol at ed or the remedy for 
the w r on g  co mm it ted is deemed waived. A statute 
of repose bars all actions after a specified p e r­
iod of time has run from the occurrenc e of some
event o th er than the occur re nc e of an injury that
gives rise to a cause of action. . . .

To be constitutional, a statute of l im it a­
tions mu s t  a l lo w a r ea so na ble time for the filing 
of an action  after a cause of action arises. Horn
v. Shaffer, 151 P. 555 (1915); Saylor v. H a l l ,
KyT, V T T  S.W.2d 218 (1973). T n  W ilson v.
I s e m i n g e r , 185 U.S. 55, 62, (1902), tHi United
States Supreme Court stated;

It may  be p r o p e rl y  c on ce ded that all s t a t­
utes of limit ation m us t pr oc ee d on the idea 
that the party has full o pp or t u n i t y  afforded 
h im  to try his right in the courts. A s t a t­
ute could not bar the e xi sting rights of 
cl aimants w i t h o u t  af f ording  this o p p o r t u­
nity; if it shou ld do so, it w o u l d  not be a 
statut e of limitations, but an unlawful 
attempt to e xt i ng u is h rights arbitrarily, 
wh at e ve r  m i g h t  be the purport of its 
p r o v i s i o n s .

Since a statute of repose begins to run from 
a date un r elated  to the date of an injury, it is 
not designed to a l l o w  a reaso na ble time for the 
filing of an a c ti o n once it arises. Therefore, a 
statut e of repose m a y  bar the filing of a lawsuit 
even though the cause of action did not even arise 
until after it was bar red and even chough the 
injur ed person was diligent in seeking a jud icial 
remedy. . . . Indeed, a statute of repose m ay  cut 
off a cause of a c ti on  even though it is filed 
w i th i n the period al l ow e d by the relevant statute 
of limitations.

Berry v. Beach A i r c r a f t , 717 P . 2d 670, 672 (Utah 1985) (some 
cita tions o m i t t e d ) . T h u s , the m aj o r differ en ce  between  a statute 
of repose and a statute of limitations is that a statute of 
repose can cut off a cause of action before a person ev e n
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re cognizes he or she has one. A st atute of limitations begins to 
"run" after the cause of a c ti on  arises.

T he re  has been one A l a sk a  Supreme Court decisio n c o n­
cerning a statute of reDose. In T ur n er  C o n s t r uc ti o n Co. j/jl
S c a l e s , 752 P . 2d 467 (Alaska 1988) ~ tKe Xlas~ka Supreme Cour'-'
ruled that Al a sk a 's  six-year st atu te of repose on suits against 
d esign p r o f e ss io n al s  was un constit ut i on a l.  In so doing, the 
supreme court followed an equal p ro te c ti o n analysis. A l th ou gh 
the court found that the "I nterest  in r ed r es s i n g  wron gs through 
the jud i ci al  process is a s ig n if i c a n t  one" un der W i ls on  v. M u n i c­
ipality of A n c h o r a g e , 669 P . 2d 569, 572 (Alaska 1983), the court 
held that no fundamental interest was at stake. 752 P . 2d at 471.

Because no funda m en t al  c o n s t i t u t i o n a l  ight was 
involved under State v. E r i c k s o n , 574 P . 2d 1 (Alaska 1978) (see 
al so  A l a t k a  Pacific A s s u r a n c e  Co. v. B r o w n , 687 P . 2d 264, 269
(AlaskI 1984), For a helpful e x p l a n a t i o n  of equal pr otec t io n
analysis in Alaska), 2/ all that wa s n e c e s s a r y  to ju st i fy  the 
statute was a fair and substa nt i al  re l at i o n s h i p  be tw ee n  Che means 
and the ends of the s t at u to r y requir em ent. The court found that 
the goal of avo i di n g "state claims by s h ie l di n g ce rt ai n d e f e n­
dants fr om  po t en t ia l future liability" was a legitimate

21 Under A l a s k a  Pa cific A s s u r a n c e  Co. v. Brown, 687 P . 2d 264 
(Alaska 1984), the state su pr em e court o u t l i n e d  the fo llowing 
three-step  a nalysi s in equal p r o t e c t i o n  cases. I include it as a 
guide to c on sider in a n a l yz in g  equal p r ot e c t i o n  issues.

1. First ask w h a t  the w e i g h t  of the c o n s t it u ti on a l interest
impaired is. D e p e nd i ng  on the p r im a cy  of the interest involved
the state wi l l have a lesser or great er  burd en in j u st i fy in g  its 
legislation.

2. N ex t  a sk  wh a t pu rp os e the statute serves. De p endin g
u p o n  the level of review, the state m ay  be r e q u ir e d to show 
p urpose s that at the low end of the scale are sim ply " le gitimat e 
o b je c ti v es "  all the w a y  to a " c o m p e l l i n g  state interest' at the 
u p pe r  end.

3. Finally, que st i on  w h a t  the state's interest is in the
p ar t i c u l a r  m ea ns  e m p l o ye d to fu rther its goals. The state's 
b u rd e n di ffers in ac co rd an c e w i t h  the d e t e r m i n a t i o n  of the level 
of scrut in y and goes from a " s u b s t a n t i a l  r el a ti o n s h i p  between  the 
means and en ds" to a mu c h c l os er  fit.
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government purpose, but that there was no " su b stanti al  r e l a­
tionship" between the means and the ends of the statute, and that 
the statute was thus uncon st it utional. 752 P . 2d at 472.

The court noted in its dec ision that it was "not p e r­
suaded" by a number of rationales p r es e nt e d by ot he r courts to 
justify a dis ti nc tion be tw een design p r o f e ss io n al s  and others.
The court rej e ct ed  the reason in g that a d i s t i n c t i o n  is valid 
because design pr of e ss io n al s  do not have c on t i n u i n g  control over 
access to and ma i nt e n a n c e  of pr op e rt y while owners, tenants, and
others in p ossessio n do. The court also r ejec te d di stinctio ns
based upon who ma y sue design pr o f es s io na l s (a large group) v e r­
sus landlords and tenants (a sm aller group). Finally, the court 
did not accept di st inctions  based on the theor' that desig n p r o­
fessionals have special ex pe rtise and their w o r k  cannot be c o m­
pletely tested, unlike standard goods m a n u f a c t u r e d  by "s t andard 
processes ."  752 P . 2d at 471.

After re je ct ing the above rationa le  the court found the 
six-year statute of repose unconsti t u ti on a l.  However, in its
final statement, the court noted that the statute of repose e l i m­
inated the st at utory right of contributior imong tortfeasors.
Therefore, under joint and several li ability one d e fe nd ant could 
end up liable for 100 percent of the damage. The court noted,
"the statute of repose . . . does not e n t i r e l y  abr o ga t e liabilitv 
for defective desi gn  work, but shifts it. Thus, the po tential  
interest of joint tortfeasors in o b t a i n i n g  contribution, in
a dditio n to the cla imant's interest in suing a p ar t ic u l a r  party, 
must be consid er ed ." 752 P . 2d at 472. The court further noted 
that because of this "shift" in r e s p o n s i b i l i t y  there w as  no s u b­
stantial or rational r el atio ns hi p betw e e n the me a ns  and the ends 
of the statute. The court found that there w o u l d  ev e n  be a d i s­
incentive for owners not to finance c o n s t r u c t i o n  pro je c ts  wh i ch  
might "be greater than their p r o po rt i on a l m e as u re  of li ability 
shift, because they may be liable for a pr oduct ov e r w h i c h  they 
have ..o co ntrol," Id.

It is the m e n ti o n of the joint tortf e as o r act and the 
effect of joint and several liability on it that calls the T urne r 
d ecisio n into some questior. In the fall of 1988 A l a s k a n  voters 
passe d Ballot Pro po s it i on  #2, w h i c h  ab ol i s h e d  joint a nd  several 
liability in A l as k a (except ror e n v i r o n m e n t a l  torts, s e e , e.g. , 
1988 Inf. Op. A t t ' y  Gen. (Nov. 2; 661- 89 -0 172) in Alaska.
Because Ala sk a no longer has joint and se veral liability, there 
wo uld no longer be the "shift" of r e s p o n s i b i l i t y  found in V'urner. 
What w o u l d  exist, however, is a shift of liability trom
tortfeasors bac k onto the v i c t i m . Wha t the court w o u l d  decide
gi ven this situation is not certain, but the same analysis
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ap pLied in T u r ne r  di s ap p ro v in g  the shift of liability onto other 
to rtfeasors wo u ld  most Likely be ap plied to a shift onto a 
victim.

T urner dealt wit h design professionals, not products 
liability or medical malpr actice, but the equal protec ti o n a n a l y­
sis appli ed  w ou l d be the same. Thus, if HB 166 became law, the 
court wo ul d use the same equal pr ot ec ti o n analysis used in that 
case to d et e rm in e the c o n s t i t u t io na l it y  of the statute of repose 
in section 2 of the bill.

Becau se there is no fundamental right involved (even 
though there is a "significant interest") the standard of  review- 
c on c er n in g the statute of repose in HB 166, should it become law, 
wo uld still be wheth er  or not there is a "fair and substant ial 
r e l a t i on sh i p"  between the means and the ends of the statute. 
A l t h o u g h  this is a low standard of review, a court w ou l d also ask 
wha t the legislative goal was in ena ct i ng  the statute. If the 
court found a legitimate goal, then the court w ou l d analyze 
w h e t h e r  or not the means ut i l iz ed  by the statute fit the ends, or 
the goal, of the statute. W h il e  it is not possible to be c o m­
pletely cert a in  what the state supreme court w o u l d  hold c o n c e r n­
ing the st atute of repose su ggested by HB 166, as m e n t i o n e d  above 
it is u n l i k e l y  that the court wo u ld  approve of such a drastic 
shift of li ab il it y back onto a victim.

O T H E R  S T A T E S

O t h e r  states have split in their decisions on the c o n­
sti t u t i o n a l i t y  of statutes of repose. One co m me nt at or notes that

vigo rous legal challenge s to such statutes have 
b ro ug h t m i x e d  results. Claims of the 
u n c o n s t i t u t i o n a l i t y  of such statutes have failed, 
as some courts have been prepared to accept 
r em ar ka ble argume nt s that the chall en ged statutes 
of repose do not o f fe nd  the equal p r ot ec t io n  
cla us e because they are rat io n al ly  related to some 
legitimate state purpose.

M. Madden, Products L i a b i l it y  209 (2d ed. 1988). While, as
P ro f es so r M a d d e n  notes, ma n y courts find statutes of repose c o n­
stitutional, ma ny  also find them un co nstitu ti on al. A  denial of 
equal p r o t e c t i o n  is often the m a i n  reason courts find statutes of 
repose un constit ut i on a l,  but due pr oce ss and the "open courts" 
re quire me nt  (granting access to the courts and remedies for all
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injuries) of some s-ates are also m a j o r  issues in de te r m in i ng  
c on st it ut i on a li ty .  3/

One of the more c o mp r e h e n s i v e  cases outli ni ng  issues 
c o n c e r n i n g  statutes of repose comes from North Dakota. In Hans o n 
v. Will ia m s C o u n t y , 389 N.W. 2d  319 (N.D. 1986), the North Dakota 
Supreme Court cTfcf an exhaust iv e  study of its statute of repose 
and found it u nc o nstit ut io nal. Hanson involved a products l i a­
bi l i t y  st atute of repose. In H a n s o n , a young man was ki ll e d  wh e n  
an eart h m o v e r  "jumpe d backward s up on  start and ran over him. 
The  earth m o v e r  had be en  p u r c h as e d 19 years earlier, and North 
D a k o ta ' s statute of repose b a rr e d a cause of acti on unless 
b ro u g ht  w i t h i n  10 years of purchase. Thus, the wron gf ul  death 
a c t i o n  b r o ug ht  by the young man's m o t h e r  was barred by the s t a t­
ute of repose. In a n al y zi ng  its statute, the North Da ko ta  Court 
u s e d  an equal p r o t e c t i o n  an alysis sim i la r  to the Alaska Supreme 
C o u r t  in T u rn e r (although the court c al l ed  their s t a nd ar d  of 
r e v i e w  "i nt er m ed i at e " scrutiny, it w as  ac t ua l ly  very si mi lar to 
the A l a s k a n  sta nd ar d in T u r n e r ) . It is im po rtant to note that 
one of the reasons the North D akota  Court found its statute 
u n c o n s t i t u t i o n a l  was that the court found the purpose the statute 
of  repose sought to achieve, i.e., c on t r o l l i n g  insurance rates, 
m i g h t  not be a ch ieved by the statute. This suggests that unless 
sta tutes of repose can a ct u a l l y  be shown tu control rates, they 
w i l l  be less likely to be found constitutional. Among the stated 
go als in HB 166 is the goal to " in cr ease the a v a i l a b i l i t y  and 
a f f o r d a b i l i t y  of insurance" and "to r ed u ce  costs a s so c i a t e d  w i t h  
the tort system." H a ns on  suggests that unless the st atu te of 
r e p o s e  included  in HB T66 can be shown to a ct ua ll y resu lt  in 
these goals the m e a s u r e  may be unc o ns ti t ut i on a l.

As noted in H a n s o n , m a n y  ot h er  courts have found their 
s t at ut es of repose to be u n c on s ti t ut io n al .  A m on g  states finding 
sta tu te s of repos e u n c o n s t i t u t i o n a l  are Alabama, L a n k f o r d  v. 
Sul livan, L o n g  and H a g e r t y , 416 So. 2d 996 (Ala. 1982) s U t a h , 
B e rr y  v . B e e c n  A i r c r a f t  C o r p . , 717 P . 2d 670 (Utah 1985); Rhode 
Island, K e n n e d y  v. CumberlancTfcngineering Co., I n c ., 471 A . 2d 195

3/ "O pen co ur ts " provis i o ns  are c o n t ai ne d  in 37 state 
c on st i tu t io ns .  T h e s e  pr ovi s io ns  a l l o w  access to cour ts and 
s om et imes a l l o w  for a remedy for every injury. A laska does not 
ha ve an "open courts" p r o v i s i o n  in its constitution, but to a 
c e r t a i n  exte nt a c o m b i n a t i o n  of due p r o c es s rights and the right 
to trial grant the same rights as an "open courts" provision. 
S e e , Lucas v. U.S., 757 S.W. 2d  687, 690 (Tex. 1908).
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(R.I. 1984); Ne w Hampshire, Heath v. Sears, R o e b u c k  & C o . , 464
A . 2d 288 (N.H. 1983); Wyoming, Phillips v. A B C  Builders In~c~I , 611
P . 2d 821 (Wyo. 1980); Kentucky” Saylor v. H a l H  497 S . W . 2d 218
(Ky. 1973); South Dakota, Daug aa rd  v. Baltic Coop Bldg. Supply 
A s s o c . , 349 N.W.2d 419 (S.D. 1984); and Ohio, Gaines v. Preterm- 
Cleveland; 514 N . E. 2d  709 (Ohio 1987). See H a n s o n , 389 N .W.2d at 
ITT.

As Hanson notes:

Courts w hi c h have de c la r ed  statutes of repose 
u n c o ns t it ut i on a l have done so on the bases of d i f­
ferent c on s ti tu t io n al  rights. Some courts have 
relie d at least in part on "open courts" p r o v i­
sions in state constitutions. B e r r y ; D a u g a a r d ; 
L a n k f o r d . Courts have also reliecl in part on the 
due process clauses of state constitutions.
B e r r y . Statutes of repose have also be e n  declared 
v io la tive of equal prote c t io n p ro vi si ons of F e d­
eral and State constitutions. H e a t h . Some courts 
have used a c om bi n a t i o n  of these co ns ti tutiona l 
provi sions along w i t h  state w r o ng f ul  death c o n s t i­
tutional p ro visions  to inv alidate  statutes of 
repose. B e r r y , K e n n e d y , and S a y l o r .

389 N. W. 2d at 321, 322 (citations omitted).

On the other side of the issue, Florida, Nort h
Carolina, Oregon, Massac hu setts, Tennessee, Colorado, Indiana, 
Illinois, N e w  Jersey, Wi sconsin, and N e b r a sk a have all u p h e l d  
sta tutes of repose. Courts up h o ld i ng  statutes of repose have 
r ea s o ne d  that there is a n e c e ss i ty  to be able to predi ct  an end
to liability, thereby r e d u c i n g  the "tail" of li ability actions;
thus, it is hoped, re du c i n g  insurance rates. In H a n s o n , the 
court no t ed  these cases and their reasonings;

P u ll u m v. C i n c i n n a t i , 476 S o . 2d 657 (Fla. 1985) 
[statute ot repo se  does not vi ol at e equal p r o t e c­
tion clause); T et t er  ton v. Long Mfg. Co., I n c . ,
332 S.E.2d 67 (N.C. 1985) (statute of repo s e  does 
not vi ol at e equ al  p ro t ec ti o n or State c o n s t i t u­
tional p r ovisio n on open courts); Davis v. Whitin g 
C o r p . , 674 P . 2d 1194 (Ore. App. 1984) , c e r t . d e­
nied , 679 P . 2d 1367 (Or. 1984) [statute of repose 
does not violate due process, equal protection, or 
access to court provisions of the c o n s t i t u t i o n ] ;
Stutts v. Ford M o to r  C o . , 574 F.Supp. 100 
(M.D.Tenn. 1983) [statute of repose does not
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violat e op en  court provi si o ns  of State 
constitution); Ya rb ro  v. Hilton Hotels C o r p . , 655 
P . 2d 822 (Colo. 1983) [statute of repose does not 
vi ol at e due process or equal protection); Dague v.
Piper Air c ra f t C o r p . , 418 N.E. 2 d  207 (Ind. 1 9 8 2 )~
[3 tatute of repose does not vi olate State open 
court provision); T h o rn t on  v. Mono Mfg. Co., 54 
111.Dec. 657, 425 FT7ETT3 V H  m T T A p p T  1981)
[statute of repo se  dees not violate due process); 
Ro s en b er g  v. Town of Nort h B e r g e n , 293 A . 2d 662 
(H. J . 1972) [ statute or repose does not violate
equal p r o t e c t i o n  clause of Federal Constitution).

389 N .W.2 d at 322 n.7 (some cit ations omitted).

In one il lu s tr at ive case, Gai ne s v. P r e t e r m - C l e v e l a n d , 
514 N . E . 2 d  709 (Ohio 1987), the issue was the c o n s t i t u t i o n a l i t y  
of a m e d i c a l  m a l p r a c t i c e  statute of repose. The facts inv o lv e d a 
w o m a n  who br ought suit against a h e a lt h care organ iz a t io n . A  
d octor for the o r g a n i z a t i o n  had told her that her IUD had s u c­
ces s f u l l y  be e n re moved w h e n  in a c t u a l i t y  it h ad  not. T hr e e and 
o n e - h a l f  years later, the IUD h a d  p er f or a t e d  her ut erus and was 
e m b ed de d  in her left ligament. Pai n and p e rm an en t damage
resulted. R e l y in g  on Ohio ' s  fou r- y ea r  statute of repose, the
lower court g r a n t e d  summary j u d g m e n t  ag ai ns t the plaintiff.

The Ohio court had p r e v i o u s l y  held that a fo ur-year
s t at u te  of rep os e could not c o n s t i t u t i o n a l l y  bar claims of mi no rs  
or pl a in ti f fs  who in exe rc i se  of re ason a bl e  di ligence di s co v e r e d  
their injury a f te r the f ou r -y ea r period. Mo m in e e v. Schebarth, 
503 N . E . 2d 717 (Ohio 1986); H a r d y  v . Ver M e u l e n 'iTrn3TET2H~l>'2'6 
(Ohio 1987). In G a i n e s , the p l a i n t i f f  was not ou tside the four- 
yea r period, b ut she h ad  less than one year left in w h i c h  to p u r­
sue her claim. The court h e l d  that the leg is lature had intended 
there to be at least one yea r a l l o w e d  in w h i c h  a p er s on  could  
b r i n g  a claim. 514 N . E. 2d  at 717.

The Ohio court in Gaines focused on the " r e a s o n a b l e­
ness" of the p e r i o d  allo we d  in w h i c h  to bring a claim. If less 
than a yea r was allowed, the court noted:

This p e r so n  is un ique in the law of m e di c al  
malpra ct ic e. [S)he has the mi s fo r t u n e  of b e l o n g­
ing to the on ly  class of  litigants wh o do not have 
a re as on ab l e p e r i o d  for se eking legal recourse . .

A  person in this class o f  persons is not any 
less injured than o t he r  m a l p r a c t i c e  victims nor 
has he been less v i gi l a n t  in m o n i t o r i n g  the
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quality of hla medical care. Yet hla legal rights 
are abridged and even cut off c o mp le t e l y  for no 
o ther reason than the fortuity of timing. We fail 
to discern any rational basis for d i s t i n g u i s h i n g  
such a p er s on  1 com other me dic al m al p ra c t i c e  
litigants. The injury suffered is no less real, 
nor is the c la i m neces s ar i ly  less m e r it o ri ou s  ....

No reasona bl e grounds can be co nc e iv e d which 
w o u l d  Justify de ny in g  a full year for filing a 
c la im  to a single class of litigants based solely
on when thev were able to d i s c o v e r  the existe nc e

¥

of a claim.

514 N.E.2d 709 at 715.

The court hel d that the statute of repose al so denied 
due process, and said:

Al t ho u gh  it may be stated that this se verance 
of rights mi g ht  co nc eivably  bear  'a real and s u b­
stantial rel a ti o n to the . . . gene ra l  w e l f a re  of 
the public' by decr ea si ng the sheer numbe rs  of 
medi c al  m a l p r a c t i c e  claims, thereby  reducin g m a l­
practice insurance premiums and le s sening  the cost 
of health care, no evidence of such an effect has 
been brough t forward. However, e ve n  a s s u m in g 
I the Ohio statute] has ac tually a c h ie v ed  this end, 
we find the m e a n s  of a ch i ev i ng  it are u n r e a s o n a b l e  
and arbitrary, and violati ve  of due process.

. . . the severance of an in div idual's right 
to pursue a c l a i m  ba s ed  on wh en  he di s co ve r s the 
existence th ereof is not J us t if i ed  by any d i s t i n­
guish ing feature of such a p erson or of  his claim.
The fact that he did not disco ve r his c l a i m  until 
after three years h ad passed does not ne c es s a r i l y  
indicate that he 'slept on his rights' since in 
m a n y  cases he will be unawa re  that he had any 
rights . . . Nor does the re la t iv e  dela y in his
di sc ov ery sugg e st  that the in jury is trivial or 
the claim unrounded.  In sum, we can e nv i s i o n  no 
reason for c u t t i ng  o f f  the lights of su ch  person s 
that is not u n r e a s o n a b l e  or arbitrary.
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In fia1n e a , a l t h o u g h  Oh i o (unlike Alaska) has an "open 
courts" p r o v i s i o n , the Ohio court also clear ly  focused on the 
equal pro tection and due pr ocess problems p r esented  by statutes 
of repose. As the Utah Sup re m e Court no ted in Berry v. Beech 
Ai rcraf t , 717 P . 2d 670, 678 (Utah 1985), there are quite a few 
cases based solely on equal prote ct ion an al ysis that find s t a t­
utes of repose unco ns ti tutional:

For cases h o l d i n g  statutes of repose u n c o n s t i t u­
tional on equal pr ot ec ti o n grounds, s e e , e . g . ,
Shlbuya v. A r c h i t e c t s  Hawaii Ltd. , 647 P . 2d 276 
(Hawai i 1982) (architects and b ui ld ers statute of 
repose); Fujioka v. K a m , 514 P . 2d 568 (Hawaii 
1973) (architects and builders statute of repose);
Loyal Order of Moose, Lodge 1785 v. C a v a n e s s , 563 
P . 2.(1 PT1 ( O k l a . 19/7) (architects and builders
statute of repose); Broome v. T r u l u c k , 241 S.E.2d 
739 (S.C. 1978) (architects and buil ders statute 
of repose); K allas  Ml ll w or k  Corp v. Squa re D C o . ,
225 N.W.Zd 454 (Wis. 1975) (architects, engineers, 
and designers statute of  repose).

CONCL U SI O N

This letter has ou t li n e d  the issues involved and the 
general bases courts hav e us e d in an alyzing the c o n s t it u ti o na li t y 
of statutes of repose. As I have noted, the A l a sk a Supreme Court 
has found one statute of  repose unconstitutional. In T ur n er  C o n­
struction Co. v. S c a l e s , the A la sk a  Supreme Court d i s a p p r o v e d  of 
the shift of liability c a us ed  by A l as ka 's statu te  of repose. 
A l t h ou g h Pr op o si t io n  62 has removed joint and several liability 
from most torts, under HB 166 the shift of li ability w o u l d  still 
occur, but i'.ow it w o ul d  be bac k onto the victim. While we cannot 
be certain of the ou tcome of a new A l as ka n  case c on c er n in g  a 
statute of rtpose, the anal ys is us e d in Turner w o u l d  be the same.

CAP ON N O NE CO N OM I C DAMAGES

In 1986, the A l a s k a  Le gi sla ture en acted a cap in all 
personal injury cases of $500,0 00  for no nec o no mi c  damages, except 
in cases of di s fi gu r em e nt  or  severe p h y s i ca l impairment. 
AS  09.17.010. In section 15, HB 166 seeks to limit non ec o no m ic  
damages to $50,000 in w r o n g f u l  death c a s e s . In ocher personal 
injury cases, the $500,000 Limit, with exceptions, stands.

Caps on econom ic  damages in other states a p pe a r to 
ap pl y  across the board rather tr.an just to wr o ng f ul  death, 
have been cold that a co m mi t te e substitute  for HB 166 will
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p robabl y extend the limit on n on ec o no m ic  damages to situations 
o th e r than wrongful death.

A recent ABA jo ur nal ar ticle noted that among other 
states, Florida, Idaho, Illinois, New Hampshire, North Dakota, 
Ohio, Texas, and Virginia have struck st at utory limits on n o n e c o­
nomic damages. The ar ticle also notes that "c o ns t it ut io nal c h a l­
lenges to caps on no ne co n om i c damages have been based on federal 
and state rights to equal protection, subs tantive due process, 
ac ce ss  to courts, and to a trial by jury." 74 A.B.A.J. 24 
(1988).

I have atta ched an ar ti cl e c o nc e rn in g  caps on n o n e c o­
nomic damages from the W a s h i n g t o n  Law Review. Silva, Washington* s 
N on ec onomic Damages L i m i t , 63 Wash. L. Rev. 658 (1988). This 
ar t ic l e contains a table of reported de ci sions on the 
c o n s t i t u t i o n a l i t y  of me di ca l m a l p r a c t i c e  and tort r e f o r m  damage 
limits. As the table notes, (at least) 12 courts have found 
damage limits un co n st it u ti o na l  wh il e  seven have u p h e l d  them. I d . 
at 675.

In Lucas v. U . S . , 757 S. W. 2d  687 (Tex. 1988), the Texas 
Su preme Court-] in a case c e r t i f i e d  to it by the Fifth Circuit, 
found a $500,000 cap on me di c al  m a l p r a c t i c e  damages u n c o n s t i t u­
tional. In so doing, the Te xas court co mp i le d  an ex ha u st i ve  
d e scri pt io n of other U.S. courts and their actions. As the Texas 
court noted:

At  least thirteen states o ther than Texas 
have en acted dam age li mi ta tion provisio ns  into 
their me di ca l m a l p r a c t i c e  statutes. Each statute 
has different characteri st ic s, and the state 
cou rts have d i vi d ed  on  the c o n s t i t u t i o n a l i t y  of 
the various caps. S e e , e . g . , Smith v. Depar tm e nt  
of I n s u r a n c e , 507 S o . 2d 1080, 1087-89 (F l a . 1987)
($450,000 Timit on n o n ec o no m ic  damages v i o l a t e d  
"open courts" p r o v i si o n of Florida Co nstitution); 
W r i g h t  v. Centr al  Du Page Ho s pi t al  Ass'n, 63 
m T 2 d  5 1 3 7 " 3 4 7  'n .e T T iJ- 736, ”743 (1976) ($5770,000 
cap c on s ti t u t e d  " s p e c ia l  law" in v i o l a t i o n  of 
Illinois Con sti tu ti on); C a rs on  v. Maurer, 120 N.H.
925, 424 A . 2d 825, 836-38 n'?8'0)"'($25G,000 limit 
on non ec on omic damages v i o l a t e d  equal p ro t e c t i o n  
g ua r an t e e d  by N ew  Ha m ps hi r e C o n s t i t u t i o n ) ; Ar ne s on  
v . O l s o n , 270 N . W . 2 d  125, 135-36 (N.D7LT757
7 $ 3 0 0 ,000 cei li n g v i o l a t e d  equal p r o t e c t i o n  clause 
of  N or th  Dakota Const it ut ion); Duren v. Subu rb an  
Co mm u ni t y H o s p i t a l , 24 Oh i o M i s c . 28 25, 482 N . E. id
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1358, 1361-63 ( C .P . 1985) ($200,000 limit on g e n­
eral damages v iolated  Ohio and federal c o n s t i t u­
tions); Fein v. Permanente Medical Group, 38 
Cal. 3 d I T T  211 CaI7' Rptr. 368, 695 P. 2d 665, 
679-84 (1985) ($250,000 ceiling on no neco no mi c
damages held c o n s t i t u t i o n a l ) ; John s on  v. St. 
Vincent Hospital, Inc., 273 Ind. 374, 404 N.E.2d 
585, "5'93-60L (1980) (T500.000 cap upheld); Sibley 
v. Board of S u p e r v i s o r s , 462 So.2d 149, 154-58
( L a .1985) ($500,000 cap upheld) mo di fied on r e h ' g ,
477 S o . 2d 1094, 1109-10 (La.19851 (latter opinion 
ordering conditional remand on state equal p r o­
tection challenge); Prendergast v. Nelson, 199 
Neb. 97, 256 N.W.2d 657, 665-69 (1977) ($500,000 
cap up held in p l u r a l i t y  opinion jo ined by only 
three judges, wi t h three others disse nt in g as to 
constitutionality, and one judge decli ni ng  to 
reach c on s ti tu t io n al  issues because opi n i on  was 
m er e ly  a d v i s o r y ) . Compare Jones v. State Board of 
M e d i c i n e , 97 Idaho 8 5 9 , 555 P . 2d 3991 410-16
(1976), c e r t , denied, 431 U.S. 914, 97 S.Ct. 2173,
53 L.Ed.2d 2 33 TT977) (case remanded for fact
findings perti ne nt  to co nstitut io na l attacks on
damage caps).

757 S . W . 2d at 689.

Lucas involve d a f ourte en -m onth-ol d boy who was p a r a­
lyzed for life due to the n eg ligent adminis tr at ion of a p e n i c i l­
lin shot. As you can see from L u c a s ' s list, the rea so ns  for
finding caps un co ns t it u ti on a l par allel the reasons for finding 
statutes of repose uncon st it utional . "Open courts" and equal
p ro t ec ti o n are again call ed  into question.

The cases noted conc e r n caps on no ne conomic damage s in 
general, not just for w r o n g fu l  death. The same concerns apply, 
but there is less argument in support of n o necono mi c damages whe n
the v i c t i m  is deceased. At least one court has u p h e l d  the
c on s ti t u t i o n a l i t y  of a wr on g fu l  death statute that limited r e c o v­
ery for all damages to $45,000 for a decedent who left no d e p e n­
dents. Po ll ock v. Citv & C o u n t v  of Denver, 572 P . 2d 828 (Colo. 
1977).

The plaintiffs in Po ll ock lost their fi ve -year-o ld  
child. They were not de p enden t on the child, and thus the 
$ 4 5 /  00 limit applied. The parents attacked the limit on equal 
pr ot ec ti on  grounds, arguing that it was illogical to a l l ow  d e p e n­
dants to recover un li mi ted damages, while parents could recove r
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only  up to $45,000. The court held that since a de pe nd ent wou ld 
have to show a c tu al  damages to rec o v er  more than $45,000, and 
since n o n d e p e n d e n t s  can su rvive w i t h o u t  the m o n e y  bet te r than 
dependents, there was a legitimate societal inte re st  in limiting 
r e c o v e r y .

The same arguments could e x te nd  to HB 1 6 6 ' s cap on n o n­
econo mic damages in w r o ng f ul  death cases. However, it is p o s s i­
ble that the A l a s k a  Supreme Court could co ns i de r the limit a v i o­
latio n of equal protection. If the cap is e x t e n d e d  to all n o n­
economic  damages, the c o n s t i t u t i o n a l i t y  wi l l  be ev en  more 
q u e s t i o n a b l e .

C ON C LU SI O N

The cap on n o ne c on om i c damages in the curr en t v e r s i o n
of HB 166 w o u l d  af fe ct only w r o n g fu l  death cases. I ha v e been 
told that this cap m ay  be e x t e n d e d  to other n o n e c o n o m i c  d a m a g e s , 
so I have a ttac he d the W a s h i n g t o n  Law R e vi e w a r ti cl e  ci te d he re in  
for your inf ormation. This ar ticle cove rs  the state of the law 
c o n c e r n i n g  caps on n on e co n o m i c  damages in general, and as you can 
see, the courts split on the c o n s t i t u t i o n a l i t y  of caps on 
n o n e c o n o m i c  d a m a g e s .

We hope that this memo  is of us e  to you. There m a y  be
ot he r co n st i t u t i o n a l  issues rai se d by HB 166, and this memo is 
s i mp l y an ou tline of two m a j o r  areas of concern. If you have 
fu rther questions, pleas e let us know.

E J K : p r m

A t t a c h m e n t s

cc: Robert Evans
L e g i s l a t i v e  Liaiso n

Art Pete rs o n 
Re gu la t io n s A t t o r n e y

Sincerely,

DOUGLAS B. BAILY 
A T T O R N E Y  GE NER AL

By:
E
A s s i s t a n t  A t t o r n e y  Gen e ra l
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A u g u s t  5, 1980

M a r y  A. P i e r c e  
E x e c u t i v e  D i r e c t o r
M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a  
4000 O l d  S e w a r d  H i g h w a y ,  S u i t e  203 
A n c h o r a g e ,  A l a s k a  9 9 5 0 3

Re: E f f e c t i v e  T o r t  R e f o r m  L e g i s l a t i o n

D e a r  Ms. Fierce:

You, l i k e  m a n y  o t h e r  e x e c u t i v e  o f f i c e r s  of m e d i c a l  
s o c i e t i e s  and p h y s i c i a n  s p o n s o r e d  i n s u r e r s ,  are l i k e l y  
i n v o l v e d  in c o n t i n u i n g  e f f o r t s  to o b t a i n  p a s s a g e  of 
e f f e c t i v e  tort r e f o r m .

A t  t h e  M a y  1988 P h y s i c i a n  I n s u r e r s '  A s s o c i a t i o n  o f  A m e r i c a  
A n n u a l  M e e t i n g  I h a d  the o p p o r t u n i t y  to d i s c u s s  t h e  
i m p o r t a n c e  o f  the " fine p r i n t "  xn t o r t  r e f o r m  l e g i s l a t i o n .  
So m a n y  p e o p l e  in the a u d i e n c e  r e q u e s t e d  c o p i e s  o f  m y  
s l i d e s  th a t  I p r e p a r e d  the a t t a c h e d  a n n o t a t e d  v e r s i o n  of  
‘•hose s l i des.

T h e  i n f o r m a t i o n  on  p a g e s  t w o  t h r o u g h  fo u r  can be u s e d  as a 
c h e c k l i s t  in r e v i e w i n g  t o r t  r e f o r m s  y o u  m a y  b e  c o n s i d e r i n g .  
A c t u a r i a l  t e c h n i q u e s  c a n  b e  u s e d  to e v a l u a t e  h o w  m u c h  " f ine 
p r i n t "  in the to r t  r e f o r m  l a n g u a g e  m i g h t  a f f e c t  t h e  v a l u e  
of the r e f o r m s .

If y o u  h a v e  a n y  q u e s t i o n s  a b o u t  th i s  m a t e r i a l ,  or if I c a n  
b e  o f  a n y  o t h e r  a s s i s t a n c e  to you, p l e a s e  fe e l  free to c a l l  
m e  o r  m y  a s s o c i a t e ,  S p e n c e r  G l u c k .

V e r y  t r u l y  you r s ,

A K / p r
cc: D. B i c k e r s t a f f

ALBANY. A TLANTA-BC STC N  C H IC A G O • 0 * ' . L A S • C E N V E R - M A R T rO R O  -H O U ST O N - IN D IA N A PO L IS-LO S  A N G E L E S  MILWAUKEE-MINNEAPOLIS 
N EW  YORK-CMAHA-PHILADELOMIA-OMOENIK-PCBTLAND-Sr.  L O U IS - S A N  PRA N C I 3 C O *  SEATTLE- W ASHINGTON, DC .

vriuAttO CCMPiN.f 3 
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H o w  E f f e c t i v e  is T o r t  R e f o r m ?  

R e a d  the F i n e  P r i n t

T o r t  r e f o r m  c a n  w o r k .

T h e  l a r g e s t  " l a b o r a t o r y "  to d a t e  h a s  b e e n  t h e  m e d i c a l  
p r o f e s s i o a n l  l i a b i l i t y  s y s t e m  in C a l i f o r n i a .  H e r e ,  a p a c k a g e  of 
t o r t  r e f o r m s  i n c l u d i n g  m a n y  o f  the c u r r e n t l y  p o p u l a r  e l e m e n t s  was 
p a s s e d  f o l l o w i n g  t h e  m i d - s e v e n t i e s  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  
c r i s i s .  A t  t h a t  t ime, C a l i f o r n i a  j o i n e d  N e w  Y o r k  a n d  F l o r i d a  
a m o n g  the n a t i o n a l  l e a d e r s  in m e d i c a l  l i a b i l i t y  c o s t s .  To d a y ,  
C a l i f o r n i a ' s  m e d i c a l  l i a b i l i t y  c o s t s  are far c l o s e r  to the 
n a t i o n a l  a v e r a g e .

P a t r i c i a  D a n z o n ,  c u r r e n t l y  at U n i v e r s i t y  of  P e n n s y l v a n i a ,  
c o m p a r e d  m e d i c a l  l i a b i l i t y  c o s t s  f r o m  1975 to 1984 in a n u m b e r  of 
s t a t e s  w i t h  a n d  w i t h o u t  t o r t  r e f o r m s ,  c a l c u l a t i n g  t h e ^ e  a v e r a g e  
s a v i n g s  a s s o c i a t e d  w i t h  v a r i o u s  t y p e s  o f  t o r t  r e f o r m s :

C a p s  on n o n - e c o n o m i c  loss 

C o l l a t e r a l  s o u r c e s  o f f s e t s  

C o n t i n g e n c y  fees l i m i t a t i o n s  

R e d u c e d  s t a t u t e  o f  l i m i t a t i o n s  

S t r u c t u r e d  s e t t l e m e n t s  

J o i n t  & S e v e r a l  L i a b i l i t y

n o n
2 j t 

1 1 - 1 8 %

3%

8% p e r  y e a r  

N o t  t e s t e d  

N o t  t e s t e d

O f  c o u r s e ,  t h e s e  e s t i m a t e s  o f  s a v i n g s  a r e  in c o m p a r i s o n  to w h a t  
c o s t s  o t h e r w i s e  w o u l d  h a v e  b e e n ,  a n d  r e p r e s e n t  a v e r a g e  r e s u l t s  
for t h e  s t a t e s  s t u d i e d .

R e m e m b e r ,  s u c c e s s f u l  t o r t  r e f o r m  m e a n s  t h a t  c o s t s  a r e  l o w e r  th a n  
t h e y  o t h e r w i s e  w o u l d  h a v e  been. It is u n l i k e l y  t h a t  t o r t  r e f o r m  
w i l l  p r o d u c e  c o s t s  b e l o w  t h e  s t a r t i n g  p o i n t  f o r  a n  e x t e n d e d  
p e r i o d .

T o r t  r e f o r m  can a l s o  f a il.

O r  b e  r e l a t i v e l y  i n e f f e c t i v e .  O r  be  less e f f e c t i v e  t h a n  it m i g h t  
h a v e  b e e n .  F o r  e a c h  o f  t h e  t y p e s  o f  r e f o r m  l i s t e d  a b o v e ,  t h e r e  
h a v e  b e e n  a n u m b e r  o f  v a r i a t i o n s  in b i l l s  w h i c h  h a v e  p a s s e d ,  and 
e v e n  m o r e  in b i l l s  w h i c h  h a v e  b e e n  c o n s i d e r e d .  S m a l l  
d i f f e r e n c e s  in w o r d i n g  c a n  h a v e  p r o f o u n d  i m p l i c a t i o n s ,  s o m e  o f  
w h i c h  m a y  be u n i n t e n d e d .  T o  e v a l u a t e  an e x i s t i n g  o r  p r o p o s e d  
t o r t  r e f o r m ,  be s u r e  to r e a d  the " f i n e  p r i n t " .

M I L L I M A N  &  R O B E R T  B O N .  I N C .



W e ' v e  w o r k e d  on  m a n y  v a r i a t i o n s  o f  t o r t  r e f o r m s  in p r o p o s a l s ,  
b i l l s ,  a n d  laws in a n u m b e r  o f  s t a t e s .  T h e  f o l l o w i n g  list 
i l l u s t r a t e s  s o m e  o f  the p o s s i b l e  v a r i a t i o n s  a n d  i m p o r t a n t  
f a c t o r s  w h i c h  a f f e c t  t h e  v a l u e  of  t h o s e  r e f o r m s .  T h e  li s t  b e g i n s  
w i t h  a b a l l - p a r k  e s t i m a t e  o f  the s a v i n g s  w h i c h  the r e f o r m s  m i g h t  
p r o d u c e  for m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y .

L i m i t a t i o n s  on N o n - E c o n o m i c  Loss

E s t i m a t e d  s a v i n g s  c a n  r a n g e  from z e r o  to f i f t y  p e r c e n t ,  d e p e n d i n g  
o n :

1. A m o u n t  o f  L i m i t a t i o n .  P r o p o s a l s  r a n g e  f r o m  c o m p l e t e  
e l i m i n a t i o n  to a $ 1 , 0 0 0 , 0 0 0  l i m i t a t i o n .

2. P e r  I n c i d e n t  o r  P e r  C l a i m a n t .  T h i s  d i s t i n c t i o n  is 
s i g n i f i c a n t ,  b u t  w i t h o u t  p r o p e r  a t t e n t i o n  the w o r d i n g  
o f  the l a w  m a y  n o t  e v e n  b e  c l e a r .

3. F l a t  o r  G r a d e d .  F l a t  l i m i t a t i o n s  a r e  m o r e  common. G r a d e d  
l i m i t a t i o n s  u s u a l l y  a p p l y  the m a x i m u m  to o n l y  the m o s t  
s e r i o u s  c a s e s  a n d  then g r a d e  the l i m i t a t i o n  d o w n  for 
le s s  s e r i o u s  c a s e s  (e.g. in p r o p o r t i o n  to " c a p a c i t y  to 
e n j o y  life") .

4. D e f i n i t i o n  o f  M o n - E c o n o m i c  L o s s .  F o r  e x a m p l e ,  
f u t u r e  w a g e  l o s s  in one j u r i s d i c t i o n  is c o n s i d e r e d  
s p e c u l a t i v e  a n d  t h e r e f o r e  n o n - e c o n o m i c .

5. V a r i a t i o n  b y  C l a i m a n t  C h a r a c t e r i s t i c .  F o r  ex a m p l e ,  the 
l i m i t a t i o n  m a y  v a r y  by a g e  o f  c l a i m a n t  a n d / o r  d e g r e e  of 
i n j u r y .

6. I n d e x a t i o n  o f  t h e  L i m i t a t i o n  for I n f l a t i o n .

C o l l a t e r a l  S o u r c e  O f f s e t s

W e ' v e  e s t i m a t e d  s a v i n g s  i n  th i s  a r e a  f r o m  z e r o  to f i f t e e n  
p e r c e n t .

1. M a n d a t o r y  o r  J u d g m e n t a l  O f f s e t .  P o s s i b l e  w o r d i n g s  
i n c l u d e :  " e v i d e n c e  m a y  b e  i n t r o d u c e d " ;  " j u d g e / j u r y  m a y  
c o n s i d e r " ;  o r  " j u d g e / j u r y  s h a l l  r e d u c e " .

2. O f f s e t  b y  J u d g e  o r  J u ry. T h e r e ' s  o p i n i o n  ( a l t h o u g h  n o  
e v i d e n c e )  t h a t  o f f s e t  b y  t h e  j u d g e  p r o d u c e s  g r e a t e r  
s a v i n g s .

3. E x c e p t i o n s  to O f f s e t .  P o s s i b i l i t i e s  i n c l u u e  m e d i c a r e ,  
l i f e  i n s u r a n c e ,  p u b l i c  i n s u r a n c e ,  i n s u r a n c e  p a i d  by 
c l a i m a n t ,  i n s u r a n c e  w i t h  s u b r o g a t i o n  p r o v i s i o n s ,  i n s u r a n c e  
p a i d  b y  e m p l o y e r .
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4. P a s t  D a m a g e s  O n l y  or  P a s t  a n d  F u t u r e  D a m a g e s .  T h e
l a n g u a g e  o f  a n u m b e r  o f  c u r r e n t  la w s  a p p e a r s  to  a p p l y
to p a s t  d a m a g e s  only, w h e t h e r  or n o t  this w a s  i n t e n d e d  
w h e n  t h e  l a w  w a s  w r i t t e n .

5. O f f s e t  for P r e m i u m  P a i d  b y  C l a i m a n t .

C o n t i n g e n c y  F e e  L i m i t a t i o n s

E s t i m a t e d  s a v i n g s  r a n g e  f r o m  z e r o  to ten p e r c e n t .

1. S e l e c t e d  S c h e d u l e .  M o s t  l i m i t a t i o n s  take the f o r m  o f  some 
k i n d  o f  s c h e d u l e .  T h a t  s c h e d u l e  m a y  i n c l u d e  p e r c e n t a g e s  
h i g h e r  t h a n  c u r r e n t  p r e v a i l i n g  fees.

2. S c h e d u l e  V a r i a t i o n s .  M o s t  s c h e d u l e s  v a r y  the
pc v e n t a g e  b y  s i z e  o f  a w a r d .  O t h e r s  m a y  a l s o  v a r y  t h e
p ^ . c e n t a g e  b y  c a s e  d i s p o s i t i o n  (i.e., cl a i m ,  suit, 
t r i a l ,  a p p e a l ) .

3. T r e a t m e n t  o f  e x p e n s e s .  A r e  tr i a l ,  c o u r t  a n d  e x p e r t
fe e s  c o u n t e d  as p a r t  of t h e  s c h e d u l e  or  in a d d i t i o n  to
t h e  s c h e d u l e  fee? A l t e r n a t i v e l y ,  is the a w a r d / s e t t l e m e n t  
r e d u c e d  by e x p e n s e s  b e f o r e  the fee is a p p l i e d ?

S t a t u t e  o f  L i m i t a t i o n s

W e ' v e  e s t i m a t e d  s a v i n g s  r a n g i n g  f r o m  z e r o  to f i f t e e n  p e r c e n t .

1. C u t o f f  P e r i o d .  W e ' v e  s e e n  a n y w h e r e  fr o m  two y e a r s  t o  tei 
y e a r s .

2. C u t o f f  b y  O c c u r r e n c e  D a t e  or  D i s c o v e r y  Date. A n o t h e r
p o s s i b i l i t y  is b o t h ,  e.g. " f o u r  y e a r s  fr o m  i n c i d e n t  o r  two 
f r o m  d i s c o v e r y ,  w h i c h e v e r  is l a t e r " .

3. D e f i n i t i o n  o f  D i s c o v e r y  D a t e .  "D i d  d i s c o v e r "  or " c o u l d  
h a v e  d i s c o v e r e d "  or " s h o u l d  h a v e  d i s c o v e r e d "  etc.

4. S t a t u t e  o f  R e p o s e  or S t a t u t e  o f  L i m i t a t i o n s .  A  s t a t u t e
o f  r e p o s e  o p e r a t e s  m o r e  r e s t r i c t i v e l y . The c o u r t s  m a y  
d e c i d e  w h i c h  it is; c a r e f u l  w o r d i n g  in the l a w  c a n  
c a u s e  it to o p e r a t e  as a s t a t u t e  o f  repose.

5. E x c e p t i o n s .  T h e  p o t e n t i a l  l i s t  i n c l u d e s  i n f a n t s ,  f o r e i g n  
o b j e c t s ,  c o n t i n u i n g  t r e a t m e n t ,  d r u g s  or r a d i a t i o n ,  a n d  
c o n c e a l m e n t  o r  fraud.

M I L L I M A N  & R Q B  C R T S Q N ,  I N C . C O N S U L T I N G  A C T U A R I E S
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P e r i o d i c  o r  S t r u c t u r e d  S e t t l e m e n t s

E s t i m a t e d  s a v i n g s  r a n g e  f r o m  z e r o  to t e n  p e r c e n t .

1. O p t i o n a l  o r  M a n d a t o r y .

2. S i z e  R e q u i r e m e n t s .  F o r  e x a m p l e ,  " a w a r d s  o v e r  $ 2 5 0 , 0 0 0 "  or 
" a w a r d s  w i t h  f u t u r e  d a m a g e s  o v e r  $ 1 0 0 , 0 0 0 " .

3. A p p l i e d  t o  E c o n o m i c  L o s s ,  N o n - E c o n o m i c  L oss, o r  b o t h .

4. T r e a t m e n t  o f  I n f l a t i o n .  E x a m p l e s  i n c l u d e  i n f l a t i o n  
c a l c u l a t e d  a t  the j u r y ' s  d i s c r e t i o n ,  at a f i x e d  r a t e  
s p e c i f i e d  by  s t a t u t e ,  o r  a t  a f i x e d  r e l a t i o n s h i p  w i t h  a 
s t a t e d  i n d e x .

5. C o u r t  R u l e s  o n  T r e a t m e n t  o f  I n f l a t i o n  a n d  I n t e r e s t .
T h i s  i t e m  r e f e r s  to c o n d i t i o n s  b e f o r e  the c h a n g e  in 
law. P r e v i o u s  a s s u m p t i o n s  r e g a r d i n g  i n f l a t i o n  a n d  
i n t e r e s t  m a y  h a v e  b e e n  s p e c i f i e d  in s t a t u t e  o r  in c a s e  
law. In  o t h e r  i n s t a n c e  it  m a y  b e  d i f f i c u l t  to 
d e t e r m i n e  p r e v a i l i n g  a s s . i m p t i o n s .

o. P a y m e n t  P e r i o d s .  P o s s i b i l i t i e s  i n c l u d e  a s p e c i f i e d  
p a y m e n t  p e r i o d  (e.g., 10 y e a r s ) ,  a s p e c i f i e d  m a x i m u m  
p a y m e n t  p e r i o d ,  p a y m e n t  for l i f e  e x p e c t a n c y .

7. P a y m e n t s  M a y  or  M a y  N o t  T e r m i n a t e  a t  De a t h .  F r e q u e n t l y ,  
s o m e  p a y m e n t s  t e r m i n a t e  (e.g., m e d i c a l  costs) w h i l e  o t h e r s  
m a y  n o t  (e.g., w a g e  loss).

8. F i n a n c i a l  G u a r a n t e e s  R e q u i r e d .  F o r  e x a m p l e ,  i n s u r e r  w i t h  
s p e c i f i e d  B e s t ' s  r a t i n g .

9. T r e a t m e n t  of  A t t o r n e y ' s  F e e s .  I n  s o m e  i n s t a n c e s ,  
a t t o r n e y ' s  fe e s  m a y  be c o m p l e t e l y  e x e m p t e d  f r o m  p e r i o d i c  
p a y m e n t s .  O t h e r  p o s s i b i l i t i e s  i n c l u d e  l u m p - s u m  p a y m e n t s  
w i t h  r e q u i r e d  p r e s e n t  v a l u e  c a l c u l a t i o n s  or s e p a r a t e  r u l e s  
f o r  s c h e d u l e d  p a y m e n t s .

J o i n t  a n d  S e v e r a l  L i a b i l i t y

W e  h a v e n ' t  e s t i m a t e d  s i g n i f i c a n t  s a v i n g s  t o  d o c t o r s  in th i s  a rea.

1. E c o n o m i c  V e r s u s  N o n - E c o n o m i c  L o s s e s .  A  n u m b e r  of e x i s t i n g  
v e r s i o n s  a b o l i s h  j o i n t  a n d  s e v e r a l  l i a b i l i t y  for 
n o n - e c o n o m i c  l o s s e s  only.

2. P r o p o r t i o n a t e  L i a b i l i t y  in A l l  C a s e s  or O n l y  B e l o w  A  
T h r e s h h o l d .  F o r  e x a m p l e ,  s o m e  l a w s  e s t a b l i s h  
p r o p o r t i o n a t e  l i a b i l i t y  for t h o s e  u n d e r  50% l i a ble, b u t  
p r o v i d e  t h a t  a l l  d a m a g e s  m a y  be  a s s e s s e d  a g a i n s t  t h o s e  
o v e r  50% l i a b l e .

M I L L I M A N  &  n O B C H T S O N .  I N C . C O N S U L T I N G  A C T U A R I C B



3. A m o n g  W h o m  a r e  D a m a g e s  A p p o r t i o n e d .  F o r  e x a m p l e ,  in a 
c a s e  i n v o l v i n g  a w o r k - r e l a t e d  i n j u r y ,  m a y  the e m p l o y e r  
b e  i n c l u d e d ?

•k * # *

S u m m a r y  a n d  C o n c l u s i o n

T h e r e  is e v i d e n c e  t h a t  t o r t  r e f o r m  c a n  be a n  e f f e c t i v e  m e a n s  for 
r e d u c i n g  t h e  g r o w t h  in l i a b i l i t y  c o s t s .  S t i l l ,  s i m p l y  p a s s i n g  a 
t o r t  r e f o r m  b i l l  b y  n o  m e a n s  e n s u r e s  t h a t  s a v i n g s  w i l l  b e  
r e a l i z e d .  It is no a c c i d e n t  t h a t  w e  i n c l u d e d  z e r o  i n  e a c h  
p o s s i b l e  r a n g e  o f  r e s u l t s .  S o m e  v e r s i o n s  o f  t o r t  r e f o r m  m a y  e v e n  
i n c r e a s e  c o s t s .  The f i n e  p r i n t  o f  t h e  law, the c o u r t  
i n s t r u c t i o n s  u s e d  to i m p l e m e n t  t h e  law, and c o u r t  i n t e r p r e t a t i o n s  
of  t h e  l a w  w i l l  a l l  a c t  to  d e t e r m i n e  t h e  e f f e c t i v e n e s s  o f  a t o r t  
r e f o r m  m e a s u r e .  A n  i m p o r t a n t  f i r s t  s t e p  is to r e a d  t h e  fine 
pr i n t .
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MEMORANDUM

TO: Representative? Dave Donley

ATTN: Ginger Bairn

FROM: Patricia Younc
Legislative Ar £

RE: Tort Reform and the Cost and Availability of Liability Insurance
Research Request 89.311

You requested that we provide a review of tort reform measures adopted in other 
stater, during the last ten years. Specifically, you wished to know what 
effects such legislation has had on the cost and availability of liability 
insurance.

One certainty exists regarding issues of tort reform and 
liability insurance: "this is not a race for the short-winded, 
and it is one which started only recently." ("Insuring Our 
Future: Report of the Governor's Advisory Commission on
Liability Insurance," Volume II, New York, 1986, p. 62.)

A comprehensive review and condensation of the entire tort reform movement in 
the United States within the last ten years cannot be performed within the 
current legislative session. In addition to the major proposals--1imits on 
non-ecor.omic damages, abolition or restriction of punitive damages, abolition 
of collateral source rules, restrictions on contingency fees, elimination of 
joint and several liability, reduction of statute of limitations, penalties 
for "frivolous" suits, and establishment of alternative resolution proced- 
ures--states have considered a variety of specific topics such as medical 
malpractice and sovereign immunity. Volumes describing and debating the 
merits of proposed and enacted legislation are published annually. Although 
relevant, much of this material would provide information of limited value.

Generally, it is too soon to accurately judge the effect of tort reform 
measures. According to Brenda Trolin, insurance specialist with the National 
Conference of State Legislatures (NCSL), a minimum of five years are needed
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before cases processed under previous systems clear the courts. Several 
additional years must pass before a <ufMcicnt number of cases have been 
processed through new systems to determine whether changes have had the 
desired consequences. Ms Irolin noted that the Impacts of medical malprac 
tlce reform measures passed in the mid 1970s are only recently beginning to be 
meaningfully charted.

Because of the variations in stato constitutions and laws regarding tort 
reform, identical reform measures may have dissimilar effects in each state.
Thus, even those reform leasures which appear promising require careful 
consideration in the context of our own circumstances to determine potential 
ramifications. In some states, opponents argue that con.titutional rights-- 
including equal rights to protection, access to courts, and trial by jury-- 
are violated by reform measures. Also, reform measures can encourage or 
discourage lawsuits. Although some measures--such as Hawaii's Court Annexed 
Arbitration Program-may facilitate and expedite resolution, they may also 
encourage claims which would not otherwise have been made.

further complicating the tort reform Issue, there is no direct relationship 
between laws regarding liability and cost and availability of insurance. 
According to "Insuring Our Future: Report of the Governor's Advisory Coranis- 
sion on Liability Insurance," New York, 1986. "no research currently available 
quantifies the linkage or even irrefutably establishes that such a linkage 
exists." Proponents of tort reform argue that changes which restrict 
liability or limit damage awards will reduce insurance costs; however, a 
variety of factors--including changes in underwriting practices and costs, 
investment returns, market behavior, domestic interest rates, and the national 
economy--determine actual costs. According to Franklin Nutter, president of 
the Alliance of American Insurers, "It Is clearly impossible to say that if 
you adopt a certain tort reform, you will get 'X' reductions in premiums."2

This alternative dispute resolution program is a mandatory, nonbinding 
program designed to handle all tort cases with a probable jury award value of 
S150,000 or less. Arbitration must be completed within nine months from the 
date of service to the last defendant. Litigants may select a private 
arbitrator, or an arbitration commission administrator will assign one to hear 
the case and deliver a judgment. A litigant who wishes to appeal a judgment 
must do so within 20 days of the arbitrator's award. If the court does not 
alter the award by at least 15 percent in favor of the appealing party, that
party is required to pay reasonable costs and feer, costs of jurors, and
attorney's fees up to $5,000.

2Quoted in Public Citizen. "The Impact of Tort Changes on Insurance 
Rates," attached.
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Ihe tort liability issue is one requiring careful consideration in all of its 
parts. While reform is championed by the insurance industry as the solution 
to the "insurance crisis," it is worth noting that there are other avenues to 
cost containment, such as the development of more effective risk management 
programs and regulation of the insurance industry.

I have attached the following items which you may find useful: "The Impact of 
Tort Changes on Insurance Rates." "The Need for .nsurance Reform," and "What 
People are Saying About Liability Insurance and Victims' Rights." Public 
T-LU.Z.CI1. 1986-87; Brenda Irolin, "Controlling Liability Insurance Costs’
State Actions and Tuture Initiatives in the Area of Civil Justice Reform," 
SUig-Leqislative Report. Vol. 11. No. I. January 1986; a portion of "Insuring 
our future: Report of the Governor's Advisory Commission on Liability
Insurance," volume II, New York. 1986; Stephen J. Carroll and Nicholas Pace, 
flilCSSlnq tbe-Effects of Tort Reforms, the Rand Institute for Civil Justice, 
1987; "Medical Malpractice: Six State Case Studies Show Claims and Insurance 
Costs Still Rise Despite Reforms," United States General Accounting Office. 
December 1986; "The Economic Impact of the Texas Liability Law System," a 
report submitted to the Texas Civil Justice League, January 1989; Insurance 
.rryires^Office. "Claim File Data Analysis: Overview," December 1988; Brenda 
Trolin, "Controlling Liability Insurance Costs: State Initiatives in the Area 
of Insurance Regulation," Vol. 11, Ho. 6, May 1986; "Justice for All," The 
Association of Trial Lawyers of America; and information on the effects of 
toit reform on insurance rates, published by the National Insurance Consumer 
Organization.

I hope that this information is useful. If you have further questions, I 
recommend that you contact Brenda Trolin, NCSL, at (303) 623-7800, as an 
excellent source of information on this topic.

Attachments
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I. INTRODUCTION

Liability insurance  availability  and  affordability problems became 
w idespread in the early  1980s. T h e se  problems couched off extensive 
d eba te  over the need for changes to  the  body of lawg governing com ­
pen sa t io n  for personal injury or  p roperty  dam age—the to rt  system. By 
1986, most s ta te  legislatures were considering modifications to the ir  
to r t  systems. In a t least 41 s ta tes ,  the  debate  over what has come to 
be know n as tort reform led to changes in the law.1

T h e  debates, and resulting  changes  in the  law, have given rise to 
w idespread concern about how we should go about measuring the 
effects of tort reforms. T hese  concerns  have been accom panied by 4 
confusing, and som etim es conflicting, claims for w hat it is we w an t or 
need to know in order to  assess the  effects of changes in a s ta te 's  to r t  
system , how we m ight go about developing th a t  knowledge, and  w hat 
d a ta  we need to perform  the  required  research.

T h is  report offers a f ram ew ork  for assessing the effects o f  to r t  
reforms. It provides a coheren t  s t ru c tu re  for system atically  th ink ing  
abou t how research can  c o n tr ib u te  to  the  policy debate  over to r t  
reform. Specifically, the  report has three purposes:

•  T o  alert policym akers to th e  issues th a t  need to be considered 
when assessing to r t  reform.

• T o  suggest the  k inds of  research th a t  would illuminate the 
major policy issues.

•  T o  offer some guidance to  da ta  collection efforts by identifying 
the  generic k inds of d a ta  needed.

T h is  report does no t provide step-by-step  ins truc tions  for assessing 
th e  effects of reforms. N or  does it  provide a list of specific research 
projects  to be perform ed. R esearch  designs will be needed to trans la te  
th e  general guidance provided here into  specific research projects.

W e do not suggest thu t  all th e  studies discussed here are worth 
undertak ing .  Research  a n d  d a ta  collection efforts can  be extrem ely  
costly; it is possible th a t  the  value of the in form ation  ob ta ined  in any 
pa r t icu la r  s tudy  will be less th a n  th e  cost o f  obta in ing  the  inform ation. 
B o th  public officials an d  pr iva te  in te res ts  concerned  with to r t  reform

'Som e proponent* o f reform  argue th a t  relatively few state* have undertaken signifi­
can t reform  and (hat m any of the so-called reform  slates made changes to  their to rt sys­
tem* so m inor as to be negligible. T he Appendix sum m arizes the  to rt reforms enacted in
1986.

1



isaues will have to evaluate the likely benefits of each project, relative 
to its costs, to decide if the effort is worthwhile

L I M I T A T I O N S  O F  T H E  T O R T  R E F O R M  D E B A T E

W hile  the  na tu re  of the debate varies from place to place, depending 
upon a variety of local factors and c ircum stances , certa in  limitations 
characterize  the debate  almost everywhere.

T h e  deba te  focuses almost exclusively on the  ques t ions  of whether, 
and if so, how much, the tort  system affects the  increasing cost and 
declining availability of liability insurance. Reform  p ro ponen ts  argue 
th a t  liability insurance is increasingly costly a n d  som etim es unavail­
able because the to rt  system is increasingly expensive. In the ir  view, 
the only way to  control insurance costs is to modify the to r t  system to 
m ake it less expensive.2 T he ir  opponents  co u n te r  th a t  m alfunctions in 
the opera tion  and regulation of the insurance  system  are the  causa of 
the  problem s, and reform would d isadvantage in jured c la im ants  while 
having little effect on insurance p rem ium s or availability .3 O th e r  issues 
affecting th e  to rt  system and questions of how reform m ight affect it 
are raised from time to time, and seriously considered on occasion. 
But, by and  large, concern over insurance costs  overshadows o ther  con­
siderations.

In fact, however, effects on insurance costs and  ava tbility are no 
more th a n  byproducts of the tort sys tem ’s opera tions.  T h e  system 
serves fundam enta l  social purposes: It provides basic forms of protec­
tion, encourag ing  or discouraging certa in  k inds of  behavior; it estab­
lishes the  rules for compensating those who have suffered losses 
th rough  the  actions of others; and it offers th e  con tex t  for resolving 
civil d isputes  arising out of Injuries or p roperty  damage. Significant 
changes, for b e tte r  or worse, to the  system 's  ability  to de te r  unduly 
risky behavior, to  fairly com pensate  injured parties , or to  encourage 
rap id  and  decisive dispute resolution are arguably  as im portan t  as 
changes in insurance  rates and, in any event, c a n n o t  be disregarded in 
any evaluation  of reform.

Second, the  debates tend  to focus on the  perfo rm ance  of  some indi­
vidual segm ent of  the  tort system, d isregarding its re la tionsh ip  with the 
en tire  system . B u t  a change in any one pa r t  o f  such  a complex system 
can reverberate  throughout the system. W e ca n n o t  understand

JS w , for exam ple, “The Need for Legislative Reform of the  T o rt System : A Report 
on the  L iability Crisis from Affected Organizations." Sidley & A ustin , M ay 1986.

3S«e, for exam ple, T hom as G. Goddard, “T estim ony before the  L iability Insurance 
Com m itaion of the  low* Legislature," Tucson, A l ,  Septem ber 2, 1986.
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observation! of any one par t  w ithout considering how  it affects and is 
affected by what is going on elsewhere in the  system.

Reform proponents, for example, argue th a t  the growing use of the 
legal system contributes to increasing costs .4 T he ir  opponen ts  respond 
with a barrage of s ta tis tics  indicating th a t  the num ber  of lawsuits is 
growing slowly, if at all. T h ro u g h o u t  th is  debate, all sides tend  to 
focua on the num ber of lawsuits, paying little a t ten tion  to  the behavior 
of parties in negotiating claims prior to  the  filing of a su it ,J But any 
change in the general p a t te rn s  of those pre-suit negotia tions can have 
d ram atic  impact on the re la tionship  between the  frequency of lawsuits 
and the costs of the system.® Again, the in te rp re ta t ion  of da ta  on 
events in one par t  of the system (e.g., court filings) depends on events 
in o ther  parts  of the  system (e.g., the  resolution of claims before suits  
are filed).

Third , the  debates are severely constra ined  by da ta  l im itations. P r o ­
ponents  of reform would insist th a t  some particu lar  change in the to r t  
system is needed to bring about cer ta in  im provem ents, but they  gen* 
erally lack the da ta  to e s t im ate  the  am oun t of im provem ent if the 
change were made. Opponents , adam antly  predicting th a t  the  change 
would result in disastrous consequences, are equally unable  to provide 
estim ates of the magnitude of th e  disaster.

M any public and private in s t i tu t ions  collect da ta  relevant to the  to r t  
and  insurance systems. However, the ir  da ta  collection system s focus 
on information needed to inform and  m anage their  own affairs; they 
rarely capture the  kinds of da ta  needed to address the  debate  issues. 
T h e  extensive da ta  collected by s ta te  insurance  regulators, for example, 
are relevant to ra te-m aking and solvency concerns ' and  do not include

'S t* , for ru m p le . Robert D K ilpatrick. “Solving th e  L iw iu it C risis .' address to the 
Rotary Club of Chicago. June 17. 1986 The ’ litigation explosion’ thesis as initially pu t 
forth  by com m entators concerned with the  long-term  viability of the courts is reviewed 
in M ire  G elin te r, “ R eiding the Landscape of Disputes: W h it We Know and Don’t 
Know (and T hink  We Know) About O ur Allegedly C ontentious and Litigious Society.’ 
UCLA l^ti: Review, Vol. 31. No. 1, October 1983. pp. 4-71.

5See, for example. “Are Caseloads Really Increasing?, Y e s . .  T hom as B. M arvell. 
Not Necessarily Stephen D aniels.” The Judges Journal, Sum m er 1986, p. 35.

‘ If defendants generally become less forthcom ing in dealing with claim ants, perhaps 
to  discourage growth in claims or to  ease cash flow pressures, there could be an  increase 
in the  frequency of lawsuits even though claim s are ne ither more prevalent nor larger 
th an  in the p u t .  Conversely, if defendants frequently m ake more a ttrac tive  se ttlem ent 
ofTert, perhaps because the legal system  seems increu in g ly  sym pathetic to the  plaintilT. 
an in creu in g  fraction of claims could be disposed before they reach suit; therefore, the  
rate  a t which suits are filed could be unchanged even if people are, in fact, in creu in g ly  
likely to perceive themselves u  having been injured and to seek com pensation.

C om m issioner Fletcher Bell (K a n su ) , chair of the N ational Association of Insurance 
Com missioners' Legal Liability Insurance T u k  Force, NAIC News Release, K a n s u  City. 
MO, June  12. 1986.
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the in fo rm ation  needed to  determ ine  how any pa r t icu la r  change to the 
tort law m ight affect the  num ber  and sizes of claims, the  am ounts  paid 
to c la im ants ,  or any of th e  o the r  concerns th a t  lie a t  the  heart of the 
reform debate .  Similarly, few courts collect da ta  in sufficient detail to 
identify p a r t icu la r  types of civil cases. T h e  caseload information they 
have generally  lumps to r t  and  o ther  types of civil cases together and 
canno t be used to exam ine tort  reform issues.®

Finally, the  debate  gives rise to widespread dem ands, particularly by 
various public au thorities , for additional data . For the  most part,  these 
dem ands come from persons primarily  concerned  with the ir  own s ta te ’s 
to rt  or insurance  system and  focus on  d a ta  for the ir  s tate. Dem ands 
for da ta  on tort  and insurance  affairs in one s ta te  are seldom coordi­
nated  w ith  dem ands  in o th e r  states. T h e re  is little recognition th a t  
com paring th e  outcomes of claims across s ta te s  is critical to assessing 
the effects of  tort  reform. However, d a ta  for an individual s ta te  may 
prove to be o f  some value.

M oreover, the dem ands for da ta  have not emerged from systematic 
research plans. Once collected, the  d a ta  may prove to be useless to 
address th e  concerns of policymakers. Even worse, if the da ta  collected 
omit e lem ents  essential to a critical analysis, the  en tire  database will 
be unable  to  support the  analyses policym akers require.

A S S E S S I N G  T H E  E F F E C T S  O F  R E F O R M S

T h e  to r t  reform debate  is likely to continue . P ro p o n en ts  o f  reform 
express d issa tisfac tion  w ith  the  ex ten t  o f  reform in m any s ta tes, sug­
gesting t h a t  the  changes are inadequate . It is likely they will seek 
additional changes in subsequen t legislative sessions. At the same 
time, o p p o n en ts  of reform are going to  seek rollbacks o f  w hat they c o n ­
sider to be th e  more onerous changes in to r t  law.

Aside from  the  ongoing political deba te  on th e  need for to r t  reform, 
a d ispassionate  view of the  system suggests a n o th e r  critical issue: In  
our ignorance  of  how these  reforms will affect the  system, we have 
alm ost ce r ta in ly  made som e mistakes. E ven  w hen  the  reforms were 
adopted w ith  general agreem ent, o th e r  p a r ts  o f  the  system  may be 
affected w ith  undesirable  consequences; a n d  where th e  effects of  reform 
were an tic ipa ted ,  the ir  m agnitude  m ay be e i ther  g rea te r  o r  less th a n  
in tended. T h e  debate over how to f ine- tune  the  system  could prove to 
be as h ea ted  as th e  debate  over w hether  reform  was needed in the first 
place.

®Se« N ational C enter for S la te  Court*, State  Court Caseload Statistics. A nnual Report 
1984, Wi I H am burg , VA, 1986. for a d iw u u io n  o f the  data m ain tained  by sta te  court »yt- 
tern*.
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F uture  debates over to r t  reform will lead to dem ands for evaluations 
o f  th e  past reforms. S ta te s  con tem pla ting  to rt  law changes will w an t 
to  learn from the  experiences o f  others .

Public officials a n d  private  parties  have made it clear th a t  they  
expect results to follow reform. S ta te s  th a t  enacted  reforms will be 
pressured  to exam ine  the  results  of those reforms. (“Have we gotten 
what we though t we were going to get w hen we w ent along with  reform
in th e  first p lace?")9

F u r th e r  com plica ting  the  s i tua t ion , the dem ands for evaluation a n d  
data  are som etim es m aneuvers  am ong political adversaries ra th e r  th a n  
serious requests for policy-relevant information. T h is  con tr ibu tes  to 
the  problem of identify ing the research th a t  would il lum inate  th e  policy 
debate  and  the  d a ta  needed to  con d u c t  th a t  research.

T h u s ,  th e  debate  con tinues ,  w ith  m any  dem ands for in fo rm ation  b u t  
little regard for th e  da ta  and  research needed to provide it. At the  
same time, new or en h an ced  da ta  system s are in dem and, and  som e are 
being put into place w ithou t m uch regard for the kinds of research they  
m ight support or th e  ways in which th a t  research is l inked to  policy 
concerns. Conflic ting dem an d s  have led to a system o f  d a ta  collection 
a n d  research req u irem en ts  th a t  can  fairly be described as chaotic.

M ore fundam enta lly ,  there  is no coherent framework for evaluation. 
To our knowledge, no one has tr ied  to make clear w hat we need to 
know: how in fo rm ation  on one subject relates to in fo rm ation  on 
ano ther,  what k inds  of  approaches are appropriate  for try ing  to  get 
which kinds o f  in fo rm ation , a n d  so forth .

C L A I M A N T S  A N D  D E F E N D A N T S

W e use the  word “c la im an t"  to  refer to  the  person, o rgan iza tion , o r  
insti tu t ion  pursu ing  a claim w h e th e r  or not they have filed suit. S im i­
larly, we use the  word “de fendan t"  in  reference to  the  person, o rgan iza ­
tion . o r  in s t i tu t io n  aga ins t  w hom  a  claim is b rought, again  w ith o u t  
regard to  the  filing o f  a lawsuit. In general, we do not d is tinguish  
between the  d e fe n d a n t  and, if the re  is one, the insurer. In  d iscussing 
th e  effects o f  reform  on  se t t lem en t  negotiations, for example, we would 
refer to the “d e fe n d a n t 's  offer" r a th e r  th a n  to the  “offer m ade by th e  
d e fendan t  or insurer ."

’See. for tra m p le , W illiam  D. Hager “T he C om m iuioner C om m enu ," in Iowa 
In ju ra n c t Quarterly, Vol. II. Fall 1986.



OVERVIE W OF THIS R E P O R T

Section II begin* with an overview of the connection* between tort 
reform and  the  societal outcom es of policy interest.  T h e  overview sug­
gest* four baaic kind* of policy questions in a»sessing the  effects of to r t  
reform. Subsequen t  sections focus on  each of these  questions in tu m , 
d iscussing the  kinds of research needed to il lum inate  th e  question, the 
stra teg ies  th a t  might be used to do th e  work, a n d  the  kinds of da ta  
needed to  conduct the research. Section  VII p resen ts  our suggestions 
for w ha t  can  be done now.

Analyses of the effects o f  to r t  reforms u lt im ate ly  involve com pari­
sons o f  s ta tes  t h a t  have enac ted  the  reforms of in te re s t  to  sta tes th a t  
have not. T h e  Appendix lists the  reforms th a t  were enacted  in each 
s ta te  in 1986.



II. WHAT DO WE NEED TO KNOW?
o n n ec tions  be tw een  t o n  
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M uch of the  reform debate focuses on the  re la tionsh ip  between the 
to r t  system  and  the  costs and availability of insurance. Most dem ands 
for to rt  reform evaluations and the data  needed to  conduct them  c o n ­
c en tra te  on inform ation presumed relevant to the  connec tion , if any, 
between the  tort  and insurance systems But ana lyses  concerned 
exclusively with th is  relationship would be grossly inadequate  and 
could be misleading. T h is  section discusses the in fo rm ation  policv- 
m akers  need to assess the  effects of reforms

A N  O V E R V I E W  O F  T H E  T O R T  S Y S T E M

T h e  objectives of the tort system are num erous a n d  conflicting, and 
not all are explicit. T he  balance among them  is subject to continual 
change as social perceptions and preferences change Nevertheless, the 
objectives can be defined in term s of the system  s effects on three 
major areas  of social concern:

•  T h e  economic and social well-being of the  society at large
• T h e  injuries and  grievances suffered by individuals and groups 

w ith in  the  society.
•  T h e  p rom pt,  efficient, and just resolution of d isputes

T h e  t o n  system can affect these areas indirectly  th rough  legal rules. 
T h e  rules influence the  behavior of people and  in s t i tu t io n s  and. to the 
ex ten t  tha t  they  modify behavior, influence ou r  economic and  social 
well-being, the injuries we suffer, and the ou tcom es of resulting 
d isputes  Figure 1 depicts one view of the connec tions  among legal 
rules and  the  social purposes served by the  t o n  system

Productive behavior refers to the everyday ac tiv it ies  of businesses, 
organizations, and  individuals producing the  goods an d  services we all 
enjoy: for example, the  activities of m a n u fac tu re rs  producing goods, 
the  ac tions of health  professionals providing medical services, the 
behavior of drivers providing private or public t ra n sp o r ta t io n ,  and the  
activities  o f  insurers  providing insurance. B u t as Fig. I indicates, p ro ­
ductive behavior sometimes results in injuries o r  grievances, which, if 
not informally  resolved by the parties, become d isputes.

D isputes are resolved through interactions am ong  peo p le—claim ants  
and  defendants , th e ir  legal representatives, judges, jurors , mediators,
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arbitrator*, and to  forth  T h e  behavior of th o te  involved in dispute 
resolution are affected by legal rules, but they are a lto  affected by the  
parties ' a tt i tudes , e ip ec ta t io n s ,  and incentives, which, in tu rn ,  are 
shaped by num erous  economic, political, and tociai forces.

Parties ' d isputing behaviors determ ine the  outcom es o f  disputes. 
Dispute outcomes, in tu rn , influence a tt i tudes,  expecta tions, and incen ­
tives of individuals and  ins t i tu t ions  Finally, productive behavior is 
affected by both  legal rules and  individuals' and  in s t i tu t io n s '  a tt i tudes, 
expectations, and  incentives.

Consider the re la tionship  between to rt  reform and  insurance  costs. 
Assume some change in legal rules For tha t  change to  have any effect, 
it must s tim ulate  a change in someone 's  d isputing  behavior. If those 
involved in resolving d isputes are unaware of  th e  change in the  law, or 
simply choose to  disregard the  change, d ispute  outcom es will rem ain  
the  same Unless there  is some change in d ispute  outcom es, the  losses 
insurers expect to  incur are unaffected and insurers  have no incentive 
to  modify underw riting  practices or premiums.

Suppose, on the  o ther  hand , th a t  the change in the  law induces some 
change in the  d isputing  behavior of those resolving claims. A cap on 
awards for pain and  suffering, for example, m ight lead d e fendan ts  c o n ­
fronted with substan tia l  claims to  offer less in se t t lem en t  th a n  they  
would if the  po ten tia l  trial award were unlimited. Similarly , p la in tiff  
a ttorneys might scale down the ir  dem ands in cases where poten tia l  v e r­
dicts are constra ined  b> the  cap T he  changes in d ispu ting  behavior 
may. in tu rn ,  result in different d ispute  outcomes. Large claims, for 
example, might se tt le  for less when awards for pa in  and  suffering are 
capped than  if ihere  been no cap. U nderw riters  a n d  o the rs  forecasting 
the  outcomes of future d isputes  may observe th a t  som e types of 
disputes are now being resolved at lower cost th a n  used to  be the case 
and  revise the ir  expecta tions of  future costs accordingly. T o  the  ex ten t  
th a t  prem ium s reflect expected future costs, they  will th e n  decrease.

Thus, d ispute  outcom es are the  signals sen t by the  system  to those  
engaged in productive activities (eg . ,  insurers).  T o  b r ing  abou t 
changes in those activities ( e g .  lower insurance  prem ium s) ,  d ispute  
outcomes m ust be changed. But. outcomes will change only when 
dispute resolution behavior is modified.

B A S IC  P O L I C Y  Q U E S T I O N S

T h e  view of th e  system offered above suggests four basic policy 
questions needed to  assess the  effects of reforms.
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H ow  S o o n  Can W e E x p e c t  to S e e  th e  
E ffect*  o f  R eform *?

Reform* wilt no t affect d ispute  outcom es un til  dispute resolution 
behavior changes. B ehavioral changes will not occur overnight; some 
reform* may never affect anyone 's  behavior. T im e  must pass before a 
new law takes full o r  even m easurable  effect because it takes time for 
participant* in the  d ispu ting  process to  adjust the ir  behavior.

T h e  im plem enta t ion  of  laws has  received surprisingly little study. 
Therefore, we need to  s tudy  the  ways laws are implemented, the 
am ount of time necessary  for behavioral changes, if any. to occur, and 
the way* disputes a re  resolved during  these trans it ion  periods as 
behavior responds to  changes  in the  law.

H a v e  R e fo r m s  A f fe c te d  th e  O u tc o m e s  
o f  D isp u tes?

T h e  effects of  reform  on th e  costs  of  the  system are d e a r ly  a major 
policy concern. But a n u m b er  of o th e r  outcom es are also w orthy  of 
study. Filing p a t te rn s  can  be affected by changes in the law: Reform 
can affect l i t igan ts’ percep tions  of th e  ra te  of re tu rn  to litigation, and 
thus, the  incentive to  litigate. Reform  can  also affect w hether litigants  
perceive the  law in a ju r isd ic tion  as sym pathe tic  to their position and  
thus, the ir  in terest  in pursu ing  the  d ispute  there  ra ther  th a n  some 
o the r  forum.

Reforms th a t  affect e i th e r  the  costs  of  litigation or litigants ' pe rcep ­
tions of the rate o f  re tu rn  can  affect disposition patterns .  M ore or 
fewer cases might be se t t led  ra th e r  th a n  pursued  to trial; cases might 
be encouraged to  se tt le  earlie r  or later.

Reforms can d irectly  affect l itigation  costs. Additionally, changes in 
e i ther  disposition p a t te rn s  or  in filing p a t te rn s  or both  are likely to  
affect the  public a n d  pr iva te  costs  of  litigation.

We need analyses o f  th e  effects o f  reform on costs, including the 
am ounts  paid injured p a r t ie s  in com pensa tion  and the transac tions  
costs incurred. T o  place those  resu lts  in the ir  proper c o n te i t .  we need 
analy*es of the effects of  reform s on filing and  disposition p a tte rns .

W ho Won? W ho L o st?  H o w  M uch?

If reform affects the  ou tcom es o f  any dispute, someone m ust pay, 
an d  someone else be pa id  more o r  less th a n  would have been paid 
w ithout reform. T h e  w inners  in reform are those who pay less, or are 
paid more; the  losers are  those who pay more, or are paid  less.
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Regardless of th e  concerns t h a t  m otivated  any par t icu la r  reform, 
effects on the equity of the sys tem  can n o t  be neglected. W ho won? 
W h o  lost? How m uch? W ho paid  the  price of reform?

D id  R e fo r m  A f fe c t  E c o n o m ic  O u tcom e*  or Injurie*?

Finally, while the  debate has  focused on the costs of the  system, the 
indem nifica tion  of  injured pa r t ie s  is only one of  the to r t  sy s tem ’s p u r ­
poses. T h e  system  also shapes our basic obligations to each o the r  and  
influences the s t ru c tu re  and policies o f  o ur social and  economic in s t i tu ­
tions. M odifications to the  to r t  system , w hether  or not they  have cost 
o r  equity  effects, may affect p roducers '  and  service providers’ decisions 
regarding the k inds, charac teris t ics ,  and  prices of  the  goods and  se r ­
vices they  m ake available to society. C hanges in these  decisions can 
resu lt  in changes in the  conste l la t ion  of  goods and  services consum ed 
by society and. consequently, in society’s well-being.

At the  same lime, changes in th e  k inds and  charac ter is tics  of ava il­
able goods and  services can genera te  changes in the  frequency and  
severity  of the  injuries incurred  by the use of goods or services.

M ore generally, to r t  reforms can  affect p ressures on m anufac tu rers  
a n d  service providers to keep goods and  services associated  with liabil­
ity claims off the  m arke t o r  to  m ake them  safer. W h e th e r  society 
gains or loses when products  or services are w ithd raw n  from m arke ts  
o r  are modified depends on value judgm en ts  regarding the  usefulness of 
th e  product or service, the  costs  o f  modification, the costs of injuries, 
a n d  related issues. W hatever  those  judgm ents  might be. policymakers 
need to  assess th e  effects of reform s on the  de te rrence  function of the 
system .
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III. HOW SOON CAN WE EXPECT TO SEE THE 
EFFECTS OF REFORM?

I M P L E M E N T A T I O N  P R O B L E M S

V a lid ity  and In te r p r e ta t io n

Changes in  ihe  low are rarely im plem ented im m ediately , and, in 
fact, may never be fully implemented. W hether ,  and  to w hat ex ten t,  a 
law of u n cer ta in  validity affects the outcomes of  d isputes  is an  open 
question. It is possible th a t  « reform will not be fully effective so long 
as its s ta tus  is unce r ta in

California 's  medical malpractice tort reform package, enac ted  in 
■*975. is an exam ple  o f  im plem enta tion  delay due to  sequentia l  c o n s t i ­
tu tional challenges to  each of its provisions. It took more th a n  a 
decade of l itigation to  finally determine the  legitimacy of th e  law T he  
degree to  which th e  outcom es of medical malpractice  cases resolved 
during the t ran s i t io n a l  period were affected by th e  reform  package is 
unknown. If the  law did not become fully effective u n ti l  the  mid- 
1980s. analyses of its  effects based on earlier da ta  may be misleading.

T h e  im p lem en ta t ion  of a reform can a l to  he delayed by ques t ions  of 
in te rp re ta t ion  an d  application . Consider, for example, a cap  on d a m ­
ages for pain and  suffering. T h e  wording of the  s ta tu te  m ay not be 
clear as to w h e th e r  th e  cap applies to the award assessed against each 
defendant in a m ult ip le-defendant case or to  the  aggregate aw ard  p ro ­
vided to  the  p lain tiff .  It m ay not be clear w he the r  the cap  applies to 
cases in the system  at the  tim e the law was passed or only  to  cases 
filed after  its  effective date . Independent of th e  in ten t io n s  o f  those 
who framed th e  law, there  may be disputes as to  the  legitimacy of 
those in ten tions.

O p e r a t io n a l  P r o c e d u r e s

Even when the  m ean ing  of a reform is clear, its  effect re m a in s  p ro b ­
lematic until  it is p u t  into operation. A law becomes m ore th a n  words 
on paper  when it causes som eone to  do som ething. It m u s t  specify1 who 
must do w hat,  w hat measures are to be used to  discover w h e th e r  they 
have done it. and  w hat should  be done if they  haven 't .

Consider, again , th e  exam ple of a cap c w a r d s .  A ssum ing  consti­
tu tional and  in te rp re ta t iv e  issues have been resolved, th e  cap  m ust still
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be enforced O ne possibility is to  instruct th e  jury n i t  to aw ard  more 
th a n  the  specified amount for pa in  and  suffering. A ppropriate  jury 
ina tructions,  possibly requiring item ization  of the c o m p o n e n t i  of the 
award, must be developed

W h a t  if the judge believes th a t  the  jury has disregarded the cap. 
re tu rn in g  an award tha t  includes an excessive am ount for pain and 
suffe r ing0 Rules are needed to establish  the judge's responsibility and 
the  factors he muat consider.

A lternatively , enforcement of  the cap  m ight be left to  the  judge, 
leaving the  jury free to return any award it deems appropria te . Here, 
too. rules establishing the ju d g e s  responsibility  and au th o r i ty  in 
enforc ing the cap are needed.

C aliforn ia 's  medical malpractice reform package i l lustra tes  the p ro b ­
lem of opera tional procedures. T h e  package includes a l im ita t ion  on 
con tingen t  fees in the form of a fee schedule. In California , however, 
con t in g en t  fees are not reported. T h e re  is no  reason to suppose th a t  
p la in t i f f  a t to rneys  are charging lees o th e r  th a n  those specified by the  
re fo rm .1 hut the re  is no way to system atically  examine how tha t  p rov i­
s ion o f  the law operates nor is there  a way to  system atically  enforce 
th e  law.

R e c o g n i z i n g  t h e  E f f e c ts  o f  t h e  L a w

T h e  vast majority  of civil cases are resolved in se t t lem en t  negotia­
t io n s  Because parties are free to se ttle  a d ispute on any  mutually 
acceptab le  term s, settlement negotia tions  a re  affected by changes in 
th e  law th a t  a lte r  parties ' bargaining posit ions and  strategies. These  
s tra teg ies ,  in tu rn ,  reflect expec ta tions o f  th e  likely outcom e of the 
claim  if pursued  to  verdict and the  costs of litigation.

But expec ta tions of verdicts and  litigation costs may no t  change the 
in s ta n t  a reform is enacted. A ttorneys,  c la im s adjusters , and o thers  
involved in th e  negotiating process may require time to  learn w hat 
d ifference a change will make. Will the  first verdict re tu rned  under 
th e  new legal regime change expec ta tions?  O r will it take two verdicts, 
o r  ten  verdicts, or ten  years o f  verdicts  before the se t t lem en t  negotia­
tion  process is changed? T he  effects of reform will be realized only 
a f te r  people become aware o f  the change in bargain ing  s treng th  
b rough t about by the change in the  law.

'T h e  California S u i t  Bar A llo cu tio n  u  in v e iliia tin g  an allegation th a t an attorney 
collected an excetuve fee in a medical m alpractice auit. See Jo h n  K endall. 'T r ia l  
Lawyer C h ie f i  Fee D iipu tr Will Co to  Bar,* Lot A n g tle i  Timer. October 7. 1987. p. 21.
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RESEARCH REQUIREMENTS

T o  learn more «bout the  nature and  effect o f  im plem enta tion  p rob­
lem*, three kinds of analyses are needed to  focus on the tim ing of 
reform activities, the  behavior of par t ic ip an ts  in d isputes pending com ­
plete im plem enta tion  of a reform, an d  the differential effecta of  alte«- 
native im plem enta tion  strategies

T h e  T im in g  o f  R e fo rm  A c t iv i t ie s

Conducting  studies before fundam enta l questions are resolved may 
misconstrue the effects the law will have once it is i'ully in place. 
Policymakers and researchers need to  know the  tim ing  of activities 
that influence the im plem entation  process. W h en  were constitu tional 
challenges resolved? W hen were questions regarding the in terpre ta tion  
of key terms and phrases finally answ ered0 M ore generally, when did 
the law become cer ta in?  T h e  answers to these questions govern both 
the timing of future research and the in te rp re ta t io n  of research r e s u l t l

B e h a v io r  P e n d in g  Im p lem en ta t io n

Policymakers and  researchers need to know how parties involved in 
d ispute  resolution—judges, jurors, a tto rneys ,  c la im s adjusters, and  so 
fo r th —behave during the im plem enta tion  process when the s ta tu s  of a 
reform is uncerta in . Do they conduct them selves as though the  reform 
had not been enacted, as though its validity o r  in te rp re ta t ion  was 
unquestioned, or somewhere in be tw een? How long does it take to 
learn the practical consequences of a new I b w ?  H o w  do people behave 
when the s ta tu s  of a new law is ce rta in  b u t  its prac tica l consequences 
are still unknow n because cases to which it applies have not yet gone 
to tr ia l?  T h e  answers to  these questions d e te rm ine  how much we can 
rely on analyses of reforms conducted before reforms are  fully im ple­
mented; they  also provide guidance on in t i .p r e t in g  analysis results  to 
anticipate the  likely effects of the reform s once fully im plemented.

A lte r n a t iv e  Im p lem en ta t io n  S t r a t e g ie s

D epending on the  nature of the reform, there  may be several ways of 
going about im plem entation , each with its  own implications for the 
speed and m agnitude of the  reform ’s effects. Po licym akers need to  
know the differential effects of a l te rnative  im p lem enta tion  strategies.

For example, a reform requiring com pensa tion  from collateral 
sources to be offset could be im plem ented  by ins truc ting  the  jury  to  
adjust for such sources in arriving at its award. Alternatively, the  jury
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might award whatever it deems appropriate, and  the judge would 
deduct collateral source com pensation. T h e  m ethod used may affect 
both the  speed of im plem enta tion  and  the effects of the reform itself 
Developing jury instruc tions may take  more or lesa time th a n  develop­
ing rules for judges, Having juries account for colla teral source p ay ­
m ents  may result in awards th a t  differ from ad jus tm enta  made by 
judges.
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S T R A T E G IE S  FOR S T U D Y I N G  I M P L E M E N T A T IO N

G e n e r a l  A pproach

Case studies of the  behavior of people involved in d ispute  resolution 
are an  appropriate s tra tegy  for studying tort reform im plem enta t ion . 
We need to examine their  ac tions when the law is uncerta in ,  a n d  after 
the law is certain but its effects are still unknow n. In e i the r  case, 
research needs to probe the expectations and perceptions of the  parties 
and their  reasons for acting as they did, t

W e can initiate studies now to exam ine how people today  are nego­
tia ting  in the  new env ironm ents  created  by the  reforms enac ted  'a s t  
year. Consider for example. C alifo in ia 's  P roposition  51, modifying the  
doctrine of joint and several liability. Researchers can investigate  the  
sett lem ent policies of p resum ably  affected insti tu tions, such as govern­
m ent agencies, to identify how they  are responding to  the  change in 
the  law. By studying o th e r  s ta tes  th a t  have similarly modified the ir  
tort  systems, researchers can  identify the com m on them es  th a t  run 
through  different im plem enta tion  experiences.

Retrospective studies o f  im plem enta tion  are also possible. During 
the mid-1970s, a num ber of s ta tes  modified their laws re levant to  m edi­
cal malpractice. R esearchers  can examine the experiences of  those 
involved in medical malpractice d isputes to develop an  unders tand ing  
of how people behaved during  the  trans it ion  period.

An E x a m p le :  I m p le m e n t in g  C a l i fo r n ia 's  
J u d ic ia l  A rb itra t io n  P r o g r a m

In 1978, the California S ta te  Legislature enacted  m an d a to ry  judicial 
arb i tra t ion  to  alleviate increasing civil caseloads, stabilize cou rt  costs, 
and  reduce time to  disposition a n d  o the r  burdens on  li t igants . An 
analysis of im plem entation  by the local courts  d e m o n s tra te s  b o th  the



m ethods of  im plem enta tion  analysis and  the k inds  o f  results th a t  can 
be ob ta ined .2

T h e  analysis was primarily  based on in terview s w ith  court officials 
and  practic ing a tto rneys  in courts  represen ting  d ifferent-sized jurisd ic­
tions and different sections of the  state. In each court,  the researchers 
interviewed the  judge responsible for d irec ting  th e  a rb i t ra t io n  program, 
the court executive officer or the  depu ty  or  bo th , the arb itra t ion  
adm in is tra to r ,  and  a t to rneys  who were fam iliar w ith  th e  program.

T h e  s tudy  found tha t  local courts  m ade very d iffe ren t  im p lem en ta ­
tion decisions in adopting  a series of rules or policies to  establish  the ir  
program 's  opera ting  procedures. In doing so, som e o f  the courts  con ­
sciously deviated  from s ta tu to ry  provisions a n d  Ju d ic ia l  Council rules. 
And where local discretion was perm itted ,  local co u r ts  opted  for d if­
ferent approaches. For example, a lthough Jud ic ia l  Council rules set 
forth a detailed tim etable  for the sequence of s teps  in the arb itra t ion  
process, som e courts  deviated from those rules: Som e adopted  special 
practices to  accelerate th e  process; o the rs  de l ibera te ly  pursued  a “n o ­
m onitoring" policy once an  a rb itra to r  was assigned to a case.

It may be th a t  each c o u r t ’s im plem enta t ion  decisions resulted in the  
a rb itra t ion  program  best suited to its needs, given th e  resources avail­
able to it and  the  dem ands  on it. N onethe less ,  these  decisions p ro ­
foundly affected the  degree to which each cou r t 's  p rogram  achieved the  
s ta ted  goals. Failing to take account of  local cou rts '  im plem enta tion  
decisions would result in very misleading conclusions. For example, 
some courts  required th a t  all li tigants whose cases were assigned to 
a rb itra t ion  appear at a se tt lem ent conference prior to  a rb itra tion . In 
these courts, the  a rb itra tion  program actually  increased pressures on 
court resources, not because a rb itra t ion  p rogram s necessarily  burden 
courts, bu t  ra th e r  because these courts  chose  to  expend judicial
resources to ease burdens on the a rb itra t ion  p ro g ra m .3

D a ta  R e q u ir e m e n ts

T h e  m ost basic data  requirement is in fo rm ation  on th e  riming of 
im plem enta tion  activities: when  reform s were enacted , w hat the ir

5Deborah R Hensler. Albert J. L ipion. and E lizabeth S. Rolph. Judicial A r b i t r a te  in 
Caii/omia: The F m i Ytar, T h e  RAND C orporation. R-3733 IC J, 1981.

3Th»se courts offer an intriguing example o f th e  ways in w hich m eans and ends can 
b-ccm e inverted in the  im plem entation process: They were expending approxim ately 30 
m inutes o f judicial tim e per case to  avoid overburdening a program  th a t was m eant to 
relieve pressure on th e  judicial system
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effective dates were, an d  when constitu tional challenges to them  were 
resolved.4

T o  study the  im p lem en ta t io n  process, we need data  on the  e x p e r i ­
ences, activities, and  perceptions of a ttorneys and claims m anagers. 
Researchers need to  interview  and  observe people involved in d ispu te  
resolution to u n d e rs ta n d  what they are doing and why; th e ir  objectives 
an d  goals; and how changes in the  law have affected the ir  objectives, 
perceptions, an d  d ispu ting  strategies.

Consider, again, th e  study of California 's judicial a rb i t ra t io n  p ro ­
gram. T h e  researchers  interviewed executive, legislative, an d  judicial 
personnel involved in the  design of the program. T h ey  in terview ed 
local court  officials who decided how the progTarn would be im p le ­
m ented at the local level or were responsible for its subsequen t  o p e ra ­
tion , or both. T h e y  intei .’iewed a ttorneys who served as  a rb i t r a to r s  
and  a ttorneys whose cases had gone before arb itra tors . T h e  interviews 
included represen ta t ives  of all those involved, except litigants , in the  
resolution of d ispu tes  applicable  to the program.

In addition to  interviewing representatives of different perspectives, 
the  researchers purposely  selected study sites th a t  span th e  ra n g e -o f  
the  jurisdictions involved in the  program. T h is  allowed th e m  to e x a m ­
ine ’’e ther  th e  form al rules and  s ta tu to ry  provisions were be ing  
implc .ented in a un ifo rm  m an n e r  and, if not. how differences in 
mpli ien ta tion  decisions were linked to differences am ong the  sites. 

T h ey  could th u s  identify  the  factors affecting im plem enta tion  a n d  th e  
features of the law th a t ,  if changed, might induce the originally  desired  
behavior.

S tudies of th e  im p lem en ta t ion  o f  reforms can  be conducted  while the  
im plem enta tion  process is un d er  way. In fact, im p lem enta tion  s tud ies  
would probably  yield more accura te  results if undertaken  while those  
involved are still engaged in the process. Studies deferred  to  some 
future date  will suffer the  problem s of recall and ra tiona liza t ion  th a t  
often plague re trospective  studies.

In it ia ting  s tud ies  now of how those involved in d ispu te  resolution 
are  behaving a n d  how the ir  behavior changes in response  to reform  
could inform  th e  c u r re n t  policy debate. Policymakers are  pressed  to 
make judgm en ts  on th e  need for further reforms, or on th e  need  to 
undo pas t  reforms, on  the  basis of what seem to be th e  effects  o f  
reforms, w he the r  or no t the  reforms have had  sufficient t im e  to  in f lu ­
ence behavior. Im p lem en ta t io n  studies can suggest how m u ch  we can  
base policy on w hat is happen ing  in the  tort  system now. F o r  exam ple, 
im plem enta t ion  s tud ies  may find th a t  im portan t  p layers in  the  system

*The Appendix is a step  tow ard the  creation of th it d t u b u e .
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h«ve no t  yet adapted  to  the reforms, and we can n o t  base policy on the 
a ssum ption  th a t  the ir  c u rren t  behavior will continue.

Im plem enta t ion  studies will also guide the tim ing  of studies of the 
effects o f  reforms. We need to know  the degree to  which reforms have 
been im plem ented  before we can decide when to s tudy  the ir  effects.



IV. HAVE REFORMS AFFECTED THE 
OUTCOMES OF DISPUTES?

T h e  policy debale  cen te rs  on the effects of reform on “costa." m e a n ­
ing defendants ' an d  insurers’ aggregate o u tlays—the sum of indemnity 
pay m en ts  to injured parties  and  legal defense costs. But there are 
several o ther  types of d ispute  outcomes th a t  could be affected by 
reform. While these are  less directly related to insurance costa—they 
are  nonetheless im portan t  and need to be considered.

D I S P U T E  O U T C O M E S

A g g r e g a t e  O u tla y s

T h e  basic question is. How have d e fendan ts ’ and  insurers ' aggregate 
ou tlays  been affected by reform 0 In considering how research can help 
answ er this question, it is im portan t to recognize th a t  aggregate outlays 
include several different com ponents. Outlays comprise indem nity  plus 
defense costs. Indem nity , in turn , is the product o f  the frequency of 
claims, the percentage of claims closed with paym ent,  and the  average 
size of paid claims,

Reforms can impinge on different com ponents  of outlays in different 
ways, affecting one bu t not another, or affecting two or more com ­
po n en ts  in the same or in different directions. T o  fully appreciate 
effects o f  reforms, we need to identify effects on outlays a n d  on com ­
po n en ts  of outlays. W e w ant to know w hether  changes in aggregate 
outlays came about because of changes in the  am o u n t  o f  indemnity 
pa id  or because of changes in defense costs o r  both. T o  the  ex ten t that 
indem nity  was affected by reform, we also w an t to know w h e th e r  those 
effects resulted from changes in claim frequency, o r  in the  fraction of 
cla im s closed with paym ent,  or in the size of  paym ents, o r  in a com bi­
na tion  of  the three.

P a tr ic ia  D anzon 's  s tudy  of the effects of medical malpractice 
reforms on th e  frequency and  magnitude of claims i l lustra tes  the 
im portance  of  analyzing separately the com ponen ts  of ou tlays .1 She 
found th a t  th e  in troduction  o f  arbitration of  medical m alpractice  cases 
increased outlays. Does th is  imply th a t  a rb i t ra t io n  resu lted  in larger

'P» trici»  M. Danzon. S e n  Evidence an the Frequency and S e ve n ty  o f Medical 
Malpractice Claims, T h t  RAND C orpom ion , R-3410-ICJ, 1986.
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indemnity payment*0 No: She also found th a t  a rb i tra t ion  contributed 
to increased claim frequency. (P resum ably  a rb itra tion  offered a less 
expensive means for resolving disputes, encouraging parties to make 
claims otherwise too small to  w arran t  pursuing when only the  more 
expensive, traditional m eans were a v a i l a b le ) Because the  frequency of 
smaller claims grew, the size of the  average paid claim declined. But 
because there were more cla im s overall, to ta l outlays increased.

D isp o s it io n  P a tte r n s

Changes in the law can  affect the  point at which a d ispute  is 
resolved (before suit was filed, filing, just before trial, etc.). L itigants ' 
decisions about whether to  m ake an  offer, how much, or w hether to 
accept an offer made by the  o th e r  side partia lly  depend on their  expec* 
ta t ions  of the  financial consequences  o f  pursuing the  m atter .  Legal 
changes tha t  affect e ither th e  expected  recovery or the  costs of l i t iga­
tion can influence negotia ting  stra tegies  on both  sides. And if e ither 
side's negotiating strategy changes, the dispute may se ttle  earlier (or 
later) in the process.

Reforms th a t  reduce e i the r  the  odds th a t  the p lain tiff  will prevail a t 
tr ial or the likely size of th e  award will reduce both sides’ expectations 
of the expected recovery A se tt lem en t offer th a t  would have appeared 
inadequate to the c laimant p rior  to  the reform may be acceptable after  
the reform. On the o ther  hand , the  defendan t might be more willing to  
risk trial a f ter  the reform an d ,  consequently , be less forthcoming in s e t ­
t lem ent negotiations T h e  net effect on disposition pa tte rns  will 
depend on how much c la im an ts '  expecta tions change relative to the  
changes in defendants ' expectations.^

Reforms th a t  affect the  u n ce r ta in ty  of  dispute outcomes can  also 
affect disposition patte rns .  Reform s th a t  reduce the uncer ta in ty  of  
d ispute  outcomes will encourage se t t lem en t  and  reduce the need for 
p rotracted  litigation. C aps on awards, for example, can  reduce the 
difference between p la in t i f f s  an d  de fendan t 's  expecta tions as to the  
value of a case and lead to more rap id  resolution. Conversely, reforms

’Suppose a reform p n e ra lly  reduce* claim ant* ' expectations m ore ih tn  defendant* ' 
expectations. W hile defendants may now make lower settlem ent offer* (because they are 
a  tittle  more op tim um  about th e ir  chance* at tria l thould  the  offer be declined), 
claimant* will be relatively more w illinf to  accept defendant* ' offeri (becau»e they are. 
comparatively, a lot more p tm m u t ic  about their tria l pro*pect*l. B oth the fraction of 
daim a resolved before a lu it was Hied and the fraction of suit* resolved before trial will 
likely increase. Conversely, if defendants generally believe thu reform  had a com para­
tively large effect on trial p ro sp e .u  while claim ant* see the effect as being m uch smeller, 
defendant* ro*y substantially reduce th e ir settlem ent offers while claim ant* ' settlem ent 
dem ands decline only a little. If  so. fewer claims will be resolved before suit and fewer 
lawsuits settled before trial th an  w ithout reform.
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tha t  increase the uncer ta in ty  of dispute outcom es can widen th e  gap 
between c la im an ts ’ ano  defendants ' expectations, reducing the  pros­
pects for se t t lem ent and, where sett lem ent is still feasible, increasing 
the am oun t o f  time a n d  effort to reach se tt lem ent.

Changes in disposition pa tte rns  are im p o r tan t  in them selves; the  
time to  disposition is obviously of interest to th e  parties . Disposition 
p a t te rn s  are also a key factor in in te rpre ting  changes in the frequency 
of lawsuits an d  signal the effects of reforms on  pa r t ie s '  negotiating 
strategies. D isposition  pa tte rns  can  be a significant fac tor  in the  costs 
of litigation: R eform s that lead to disposition at an  earlie r  stage in the 
process can reduce the am ounts  of public a n d  p r iva te  resources 
••xpended to resolve the  dispute.

F i l i n g  P a t t e r n s

In m any cases, c la im an ts  have s o i ’e flexibility as to when and  where 
a suit is filed. A ttorneys might rush to  the cou rthouse  prior to 
effective da te  of a reform they consider unfavorable  to  the ir  position, 
or they  m ight delay  filing until after the  effective d a te  of one they 
deem  favoiable to the ir  position.3

Similarly, to r t  reforms can affect the desirability  of pursu ing  a claim 
in one jurisdiction  compared to ano ther  (eg .,  in federal ra th e r  th an  
s ta te  court or in one  state ra ther th an  another).

T hese  choices are  of concern on the ir  own merits: Does it serve 
society 's in terest  to  shif* th e  location of  d isputes  from th is  jurisdiction  
to th a t '1 Does th e  creation of incentives to file lawsuits early or late 
genera te  unnecessary  litigation'1

Moreover, these  choices affect the in te rp re ta t ion  o f  in form ation on 
the  effects o f  reform. A surge in litigation following on the heels o f  
reform could result from significantly enhanced  p la in tif fs ’ expectations 
of recovery, inducing claims by parties who, before reform, found th e  
ra te  of re tu rn  to  litigation so low th a t  they d id  not bo th e r  pursuing 
th e ir  claim. Alternatively, the surge could resu lt  from  a rush  to the 
courthouse  as c la im ants  who deemed the  reform prejudicial to the ir  
position sought to  pursue the ir  claim before the reform  took effect. 
T h e se  are very different in terp re ta t ions  of th e  sam e observation; to 
so r t  out th e  real effects, policymakers need in fo rm ation  on how reform 
affected filing p a tte rns .  Similarly, policymakers need to  distinguish a

3An e i t r tm e  esam ple  of the reform effects on the tim ing of litigation  is the  com m en­
ta to r  who argues th a t  Florida plaintiffs should delay filing suit for three  years in the 
hope th a t a reform law favorable to the defense with a th ree-year aunset provision would 
not affect their case George L Priest. "T o n  Reform Legislation . Is Only Sm art." 
T he Wall S t r t t t  Journal, February 11, 1987, p 26.
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change in a jurisdiction 's  l itigation ra te  due to a change in the law 
from a shift  in litigation from one  jurisdiction to another.

T r a n s a c t i o n s  Cost s

The transactions costs o f  litigation are the sum o f  plain tiffs’ costs, 
defense costs, an d  public costs. T h ey  are the “overhead" costs of the 
system in the sense t h a t  the  services purchased  are not desired for 
themselves. Rather, they  are m eans  to  ends: the deterrence  of  in ju r i­
ous behavior, the  com pensation  o f  injured parties, and  the resolution of 
disputes. To the  ex ten t th a t  reform  increases (decreases) transac tions  
costs, society m ust expend  m ore (fewer) resources to  achieve those 
ends.

Reform can affect the  t ran sac t io n s  costs of  litigation in a num ber of 
ways. On the p la in tiffs’ side, any  reform th a t  reduces the  p la in t i f fs  
recovery will reduce the  am o u n t  (but not the  share) paid the plaintiff 
atto rney  on a con tingen t fee basis. Limits on con tingen t  fees can ' 
reduce both the am oun t of p la in t i f f s  costs a n d  the share  of recovery 
paid  in legal fees. T o  th e  ex te n t  th a t  defendan ts  are represented  on an 
hourly fee basis, any reform  th a t  reduces (increases) the  am oun t of l i t i ­
gation activity will reduce (increase) de fendan ts’ costs. Because the  
public costs of litigation are re lated  to the  stage a t  which a case is 
disposed, any reform th a t  affects  disposition pa t te rn s  can affect public 
costs.

S T R A T E G I E S  F O R  S T U D Y I N G  T H E  O U T C O M E S  
O F  D I S P U T E S

Ge ne ral  A pp roach

In studying the  effects of reform s on d ispute  outcomes, policymakers 
can concentrate on aggregate ou tcom es and  need no t be concerned with 
individual claims. T h e  ques t ion  at h an d  is not how Jo h n  Doe’s claim 
was affected by reform, bu t ra the r ,  how reform influenced all claims.

Because all the  c la im s resolved in a s ta te  a t about th e  same time 
were resolved in the sam e legal env ironm ent,  differences among their  
outcomes canno t cast light o n  how reform affected the  outcomes of 
claims. T h is  suggests a research  approach based on  com paring aggre­
gate outcomes across s ta te s  to  see if a dispute ou tcom e—say, aggregate 
outlays—systematically  differs from one legal env ironm ent to  another. 
Alternatively, we could com pare  aggregate outcomes in a s ta te  in years
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before and  after  reform. An even m ore  powerful approach  would be to 
com bine  both approaches  in an  analysis  across s ta tes  over time.4

Becauae outcom es can  be affected by a  variety o f  factors o ther  than  
th e  legal env ironm en t,  o ther  factors need to  be taken  into account. 
Suppose, for example, th a t  th e  popu la t ion  of S ta te  1 tends  to be more 
sym pathe tic  toward the  plaintiffs ' perspective  th a n  the population  of 
S ta te  2. If these  s ta te s  had identical system s of tort  law, we would 
expect the  average size of paid c la im s (magnitude) in S ta te  1 to exceed 
th e  average size of pa id  claims in S ta te  2. If S ta te  1 enacted  a reform 
th a t  tended  to  reduce m agnitude, the  average size o f  paid claims 
th e rea f te r  would be less th a n  if the  reform had not been introduced. 
B u t th e  m agnitude  of  paid  c la im s in S ta te  1 might still exceed the  m ag­
nitude  in the  S ta te  2, despite this reform , if the  effect of the  population 
differences was greater  th an  the  effect of the  reform. And even if the  
reform had an  effect sufficient to outweigh the effect of the  population 
differences, the  effect o f  the reform would be gTearer th a n  the observed 
difference in m agnitude  between the  two states.

M ultivar ia te  sta tis t ical analyses a re  an effective m ethod for con tro l­
ling th e  effects of o th e r  factors in com par ing  the aggregate outcomes of 
cla im s across s ta tes , over time, or b o th .  Figure 2 suggests the na tu re  of 
th e  s ta tis t ica l analysis. Suppose th e  solid lines indicate the  claim fre­
quency in each of six hypothetical s ta tes  over the 1974-1984 period. 
Neglect the dashed  lines for th e  presen t .  Assume the  following:

•  S ta te s  A, B, C. and D are highly urbanized while sta tes  E and F 
are  generally rural;

•  S ta te s  A, B, D, and E  had adop ted  pro-p la in tiff  com m on law 
doc tr ines  prior to 1974, while S ta te s  C an d  F had not adopted 
these doctr ines by 1984;

•  S ta tes  A and  D adopted m an d a to ry  collateral source offset in 
1975, effective as of 1976; a n d

•  S ta tes  B, C, E, and F made no changes to the ir  to r t  rules over 
the  1974-1984 period.

T h e  da ta  p resen ted  in Fig. 2 show th a t  claim frequency is generally 
higher in S ta te s  A th rough  D th a n  in S ta te s  E  an d  F. suggesting th a t  
highly u rbanized  s ta te s  have g rea ter  claim frequencies th an  do less 
u rban ized  s ta tes .  T h e  slopes of th e  lines for S ta te s  B and E  and. 
before e n ac tm en t  of co lla teral source offset in 1976, in S ta te s  A and  D 
are  generally  s teeper th a n  are the slopes o f  the lines for S ta tes  C and 
F. T h i s  p a t te rn  suggests t h a t  the  growth rate  of claim frequency is

‘Research on the  effects of any particu lar type of reform is lim ited by the opportun i­
ties to observe th a t type o f reform. T h e  Appendix lists the reform* enacted in 1986.
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Fig 2— Hypo th e t i ca l  compar i son s  of aggregate o u tc ome s  of  c la ims

generally g reater  in sta tes  th a t  had adopted pro -p la in t if f  com m on law 
doctrines. Finally, the  slopes of the lines for S ta tes  A a n d  D are less 
s teep  a f te r  1976 than  before. T h e  adoption of  m a n d a to ry  collateral 
source offset slowed the  gTowth in claim frequency in th e  tw o s ta tes  
th a t  enac ted  th a t  reform.

N ote  t h a t  the  lines for the  s ta te s  th a t  did not e n ac t  re fo rm s—S ta tes  
B, C, E. and  F —are s tra igh t  over the entire period. Because there  are 
no “k inks"  in those  lines, we conclude that th e  g row th  ra te  o f  claim 
frequency was co n s tan t  over th e  entire  period in all four s ta tes .  T h e  
dashed  lines  indicate  w hat claim frequencies would have  been  in S ta tes  
A an d  D if each s ta te 's  claim frequency had grown over  th e  1976-1984 
period a t  th e  sam e rate as the  1974-1975 period. T h e  vertical d is tance  
between th e  dashed  line an d  the  solid line for S ta te  A a n d  for S ta te  D 
shows the  effect o f  reform on claim  frequency in  each s ta te .
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T h u  ity l ired  example n rg lec t i  the complexities encoun te red  in 
analyzing real da ta  G row th rates, for example, are rarely co n s tan t  and 
so do not result in stra ight lines like those  shown in Fig. 2. Year-to- 
year f luc tuations in growth ra tes  generate zig zag lines over tim e th a t  
are  far more difficult to in te rp re t  T h e  analyst ,  on the  o th e r  hand, it 
no t  d ependen t on visual inspection of gTapha but can em ploy  powerful 
s ta t is t ica l  methods to search out the p a t te rn s  and re la tionsh ips  in the 
data.

A n  E x a m p l e :  A sse s s in g  t h e  E f fe c ta  o f  R e f o r m s  
o n  th e  F r e q u e n c y  a n d  M a g n i t u d e  o f  M e d ic a l  
M a l p r a c t i c e  C la im s

Patr ic ia  Danzon used m ultivaria te  s ta tis t ica l m ethods to  assess the 
effects o f  tort  reforms on th e  frequency a n d  average size of medical 
m alpractice  claims closed in 1970 an d  1975-1978.* She s-osequervtly 
u p d a ted  her results using da ta  on  claim frequency and  size for 
1974-1984.6 T h e  units of observation  were not individual claims, but 
individual s ta te s  in each year. Each study a t te m p te d  to expla in  claim 
frequency per 100 physicians and the  average size of pa 1 claims, by 
s ta te  a n d  year.

T h e  first s tudy  exam ined th e  effects of  legal rules p re se n t  in a state, 
such  as the num ber of pro p la in tiff  com m on law doc tr ines  the  sta te  
h ad  adopted by 1970, and w hether  the  s ta te  had adopted  a cap  on total 
aw ards or  on pain  and suffering awards. T o  control for o th e r  in fluen­
tia l factors, th e  analysis controlled for aspects  of each s ta te 's  medical 
e n v iro n m en t  and  dem ographic  composition such as the  percentage of 
th e  popu la t ion  over age 65, th e  percentage o f  physicians belonging to a 
s ta te  o r  local medical society, and the  n um ber  of lawyers per  100,000 
popu la t ion . T h e  second s tudy employed basically the  sam e  k inds of 
variables.

D anzon  was able to es tim ate  the effects of caps on aw ards  (a 19 p e r ­
c e n t  reduction in the average size of paid c la im s according to  th e  initial 
s tudy, a 23 percent reduction according to  th e  follow-up study). S im i­
larly, she  showed tha t  s ta tu te s  perm itting  or  m anda ting  th e  offset of 
colla tera l  benefits  reduced bo th  the frequency of claims (by 14 percent) 
a n d  the average size of paid claims (by 11-18 percent) re la tive to com ­
parab le  s ta te s  w ithout collateral source offset. Among the  o th e r  factors

JP»inciB M. Danzon. The Frequency and Severity o f Medical Malpractice Claims. The 
RAN D C orporation . R-2870-ICJ/HCFA, 1982. Danzon uaea th* word "aeventy* in refer­
ence to the  av eri(*  size of paid claims.

®P*tricia M. D am on. S e w  Evidence on the Frequency and Severity  o f Medical 
M alpractice Claims. T he RAND Corporation, R-3410-ICJ, 1986.



affecting claim*, Danzon found u rbanization  a highly significant factor 
th a t  explains much of the observed difference among atate* in claim 
frequency and  magnitude. Per capita  income, the unem ploym en t rate, 
and the num ber  of attorney* per capita  had no s ta tistically  significant 
effect af ter  controlling for urbanization.

D a t a  R e q u i r e m e n t a

T h e  research approach suggested above requires inform ation , by 
s ta te  and year, on  the outcomes of disputes, the  legal env ironm ents ,  
and the o th e r  factors th a t  might have affected outcomes. T he  o u t ­
comes of  in terest  include the following: claim frequency; the  pe rcen ­
tage of claims closed with payment; th e  average size o f  pa id  claims; 
disposition p a t te rn s  or the fraction of claims closed before suit, af ter  
suit but before tria l,  and after trial; filing patte rns ;  plaintiffs ' and  
de fendan ts’ costs o f  litigation; a n d  public costs of litigation. Note th a t  
da ta  on individual claims are no t  required to address these issues; 
s tatewide aggregate measures of d ispute  outcom es will suffice.

C onstruction  of  the legal variables poses few conceptual problems. 
However, th e  num ber  of variables th a t  c an  be included depends  on th e  
num ber of  s ta tes  th a t  have adopted the  laws of in terest .  If only one  
s ta te  enacts  some reform, the: is no way to d is tinguish  th a t  reform ’s 
effects from those of any other factor unique to th a t  s ta te . Even if 
several s ta te s  enact the same type of reform, bu t  opt for different v a r i ­
an ts  of th e  reform (e.g.. a cap on awards for pain and  suffering a t  
$500,000 in one sta te , a t $250,000 in an o the r  state),  it m ay  be im possi­
ble to e s t im ate  the  differential effect of each varian t.  In such cases, it 
is necessary to define a legal variable for the type of  reform  and  use 
the  same variable for every s ta te  th a t  adopted  a reform  of th a t  type, 
regardless o f  differences among th e  variants. T h is  app roach  essentia lly  
estim ates the  average effect for each type of change in the  law.

T h e  identification  of the “o the r  factors" th a t  might influence d ispute  
outcomes can be difficult. Theory , the  experiences o f  p rac ti t ioners ,  
and the  results  of previous research are the  m ajor guides to  identifying 
factors t h a t  need to  be controlled to separate  out the  effects of legal 
variables. F or  example, Danzon observes th a t  hospita l adm iss ion  rates  
for the  elderly are roughly twice as high as those for persons  un d er  65 
and th a t  a previous study had found a higher ra te  o f  negligent injury 
per  adm ission for the  elderly. H e r  theory  suggests t h a t  c la im s will be 
more frequent w hen injuries are more frequent. T h is  com bina tion  o f  
theory, observation, and the results of research led h e r  to  control for 
the  fraction of  a s ta te ’s population over 65. However, th e re  is no s im ­
ple formula or certa in  guide to th e  selection process a n d  no list of all
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the "right" factors to include in the analysis; different analyses require 
tha t different factors be controlled. "O ther"  factors expected to  in flu­
ence one dispute outcome will not necessarily be the same as “o ther"  
factors expected to influence ano ther  d ispute  outcome.

T he  m easurem ent o f  "o ther factors" can  also presen t difficulties. 
For example. Danzon argues tha t  th e  num ber of m alpractice incidents 
in any period depends on the frequency, types, an d  quality of medical 
t rea tm en t among o the r  factors, but these  da ta  are no t readily available. 
Accordingly, she used “proxy" variables such as the  num ber  of  non- 
federal physicians in p a tien t  care per  100,000 population and  the  p e r ­
centage of physicians belonging to a s ta te  or local medical society.

The in te rp re ta tion  of  the results for o ther factors can  be p ro b ­
lematic. For example, Danzon's first s tudy found tha t  u rban iza tion  
had a significant effect on claim frequency. W hy? We can  speculate, 
but the fact is th a t  we do not know.

To provide variance in the legal env ironm ent (which differs from 
state  to state bu t not within states), the  analyses must include s ta tes  
with and  w ithout reform. And because of the need to control for o th e r  
factors, a num ber of s ta te s  must be included. T h is ,  in tu rn ,  requires 
the collection of da ta  for most, if not all, s tates. D a ta  for a single s ta te  
or even a small num ber  of s ta tes  is n o t  sufficient to  accurately assess 
the  effects of reform. In addition, d a ta  for each s ta te  are needed for a 
num ber of years before and after reform. S tudying the years before 
reform means researchers can control be t te r  for w hatever t rends  
existed beforehand.

Finally, to m ake meaningful s ta tem en ts  about the  effects of  reform, 
policymakers m ust be able to apply specific research results to  disputes 
in general. T h a t  m eans data  must pe r ta in  to the universe o f  claims or 
to a representative sample of claims.



V. WHO WON? WHO LOST? HOW MUCH?

Regardless of the  concerns th a t  m o tiv a ted  any  par t icu la r  reform, 
effects on the  equity  of the  system c a n n o t  be neglected, W ho won? 
W ho lost? How m uch?  W ho  paid the  price  of reform?

T H E  E F F E C T S  O F  R E F O R M  O N  I N D I V I D U A L  C L A I M S  

R e c o v e r y

Any change in the  outcomes of  c la im s resu lting  from reform raises 
questions regarding the adequacy a n d  equity  a f  com pensation. T o  
address these  questions policym akers need  to  know how p a t te rn s  of  
recovery am ong various types of c la im an ts  an d  against various types of 
defendants  are affected by reform. M ore  specifically, policymakers 
need inform ation on how changes in th e  law affect th e  probability of  
recovery, th e  am ount successful c la im an ts  recover, a n d  c la im ants ' ne t  
recoveries, by type o f  c la im ant an d  type o f  defendan t.

C o n B i s t e n c y / P r e d i c t a b i l i t y

W e have few value-free s tandards  as  to  w h a t  anyone  ought to  be 
awarded for an  injury, bu t  we do have some basic  s tandards  of equity: 
Similarly s i tua ted  people ought to  be t r e a te d  alike; dissimilarly s ituated  
people ought to be trea ted  differently  in  ways consis ten t  with the d is ­
similarity. T ra n s la te d  in to  the concerns  o f  th e  to r t  system, similarly 
injured people ought to  recover a b o u t  the  sam e am o u n t  and  more 
seriously injured people ought to recover m ore t h a n  less seriously 
injured people.

Consistency, a fundam enta l  equity  issue, is in tim ate ly  related to 
a n o th e r  issue of  some concern  in th i s  area: predictability . T h e  legal 
system is more consis ten t  as the a m o u n t  recovered is more closely 
related to  the  seriousness of a c la im a n t ’s injuries; th a t  is, when the  
variance o f  outcomes, given the  ch a rac te r is t ic s  of claims, is smaller. A 
reduction in the  variance  of recovery, o th e r  th ings equal, increases the  
pred ictability  of  outcomes. Insurers have  argued  th a t  a growing lack of 
predictability  is a major con tr ib u t in g  factor to  th e  availability and  
affordability  proulem. T h e y  m a in ta in  t h a t  they  a re  unable to  offer 
insurance  when th e  likely outcom es o f  fu tu re  cla im s are so u n p red ic t­
able th a t  they  canno t “price" the ir  p roduc t .  R eform s th a t  increase the
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HOW MUCH? predictability o f  outcom es reduce the  difficulty of de te rm in ing  the 
appropriate  p rem ium  for insurance.
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D is p o s i t io n  P a t t e r n s ,  F i l i n g  P a t t e r n s ,  a n d  
T r a n s a c t i o n s  C o s ts

T he  issues of the effects o f  reform on aggregate disposition patte rns ,  
filing p a tte rns ,  and  t ran sac t io n s  costs also arise with respect to individ­
ual claims. For example, both  c la im ants  and  de fen d an ts  have an 
in terest  in the  effects of reform on disposition p a tte rns .  Both care 
when the  defendant must pay, and the  c la im ant m ust be paid, whatever 
com pensation is agreed to or  awarded by the  court. And the stage of 
disposition and, possibly, the  time to  disposition might affect the  p a r ­
ties ' legal costs, But there  is no reason to believe t h a t  reform will 
affect all claims in exactly  the  same way; equity considera tions thus 
moke the question  of  which k-nds of claims are affected in what ways 
ar. im portan t policy concern.

S T R A T E G I E S  F O R  S T U D Y I N G  T H E  O U T C O M E S  O F  
IN D I V I D U A L  C L A I M S

G e n e r a l  A p p r o a c h

Statis tical analyses of the  re lationship between legal rules a n d  the 
outcom es of individual claims, controlling for the c la im s’ cha rac te r is ­
tics and  for o th e r  in fluentia l factors, are needed. T h e  approach  is s im i­
lar to th a t  tak en  to analyze reform effects on aggregate claims. Here, 
however, the focus is how reforms have affected the outcom es of p a r t ic ­
ular kinds of claims: How did reform affect small cla im s? O r large 
claims? Or claims aga ins t  some type of defendan t?  Or c la im s b rough t 
by some type of  c la im an t?  A nd  so forth.

Here, too, differences am ong  the outcom es of d isputes  resolved in a 
single s ta te  a t  about the sam e time canno t result from differences in 
legal env ironm en ts  and , so, canno t cast light on the  issue o f  how 
reform affected the  ou tcom es of claims. T h e  analysis m us t ,  therefore , 
com pare the ou tcom es of individual claims across s ta tes, over t im e, o r  
preferably b o th .’

T h e  analysis m ust take  account o f  claims' characteristics: the  sever­
ity of  the  c la im an t’s injury, th e  medical costs and lost income, w h e th e r  
the  c la im ant was disabled and , if so, how much and  for how long. T h e

'T h e  Appendix list* th e  reform* en ic ted  in 1986. implying th e  sU tes in which 
•n ily se s  o f v in o u s  types o f reform s c*n be conducted
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charac te r is t ic s  of the parties to the dispute might a l to  affect the 
c la im 's  outcomes. For e iam p le ,  juries might re tu rn  larger awards to 
p la in tiffs  when the  defendant is an insti tu tion  th an  when the de fen ­
d a n t  is an individual Insti tu t iona l  defendants  might offer more in 
th e ir  se t t lem en t  th a n  individual defendants, o the r  th ings equal, bem use  
the  p o ten tia l  consequences of failing to settle are relatively greater for 
them . T h e  net effect of these pa t te rn s  is consis ten tly  grea ter  recovery 
by c la im an ts  against insti tu tiona l defendants  com pared  to  individual 
d e fen d an ts

Again, charac teris tics  of the  social and economic env iro n m en t  within 
w hich a cliiirn is pursued can affect its outcomes. T h ese  factors m ust 
be considered

An E x a m p l e :  A s s e s s i n g  the  Effecta  o f  P a r t i e s ’ an d  
C l a i m s ’ C h a r a c t e r i s t i c s  on J u r y  Verd ic ts

a

Audrey C h in  and  M ark P e te rson  examined how part ie s '  a n d  claims' 
ch a rac te r is t ic s  affect jury verdicts, using data  for all civil jury tr ia ls  
reach ing  verdict in cases for money damages in Cook C ounty  (C h i­
cago). Illinois, between I960 and 1979 2 Because the  da ta  pe r ta in  to a 
single legal env ironm ent,  they do not address the  effects o f  th e  law on 
the  ou tcom es of trials.

C h in  and  Pe te rson  exam ine four sets of factors affecting ju ry  
awards: (1) case type (eg .,  automobile accident, m alpractice , i n te n ­
tiona l  tort);  (2) the  type of p la in tiff—individual, corpora t ion , govern­
m e n t  an d ,  if the  p lain tiff  was an individual, his or her charac teris tics .  
(3) th e  d e fen d an t 's  type and characteristics, and  t4) the  type, number, 
an d  severity  of the  p la in t i f fs  injuries and  losses.

P a r t ie s '  characteris tics  explained some of the  d ifferences in awards. 
F or  exam pie ,  a f te r  accounting for the type of lawsuit a n d  th e  p la in t if fs ’ 
in juries and  losses, black plaintiffs  ieceived, on average, 25 percen t less 
th a n  whites with the  same injury, and corporate  de fen d an ts  paid more 
th a n  individual defendants , w ith  the  prem ium  increasing from 23 p e r ­
cen t  in  th e  1960s to  40 percen t in the 1970s.

I f  s im ilar  da ta  were available for several o the r  ju r isd ic t ions  th a t  had 
en ac ted  reforms, the  analysis could be replicated for each ju r isd ic tion  
a n d  the  resu lts  com pared to de te rm ine  w hether the  results  we.e sy s ­
tem atica l ly  re la ted  to the  presence or absence of  p a r t icu la r  laws. W e 
could see, for example, if the  prem ium  paid by in s t i tu t iona l  de fen d an ts  
is a ffected  by the  presence of caps on awards.

JAudf«y C hin  and M srk A P*wr*on, D ttp  P o tk tu , E m pty  P ockttt: W ho W im  in  
Cook County J u ry  T n o lt,  T h t  RAND C orporation. R-32<9-ICJ. 1985.
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An E x a m p l e :  Aa*p*aing the  Effect* o f  Reforma on the  
O u t c o m e s  o f  M edi cal  M alp rac t ic e  Cla im*

P atric ia  Danzon and I^ee Lillard used a cross sectional, timc-seriei 
approach  to  estim ate  the effects of reforms on the ou tcom es of individ­
ual medical m alpractice c la im s.1 Their objective was to estim ate  the 
to ta l  effect of reform, they  did not a t tem p t to un d ers tan d  who won or 
lost as a result o f  reform Nonetheless, their study used da ta  on ind i­
vidual c la im s and. thus, provides an example of the approach  suggested 
above.

D anzon  and Lillard drew on individual claims' dAta from two s u r ­
veys of insurance  com panies ' claim files closed in 1974 and  1976 Roth 
surveys were broadly representative of  claims against physicians and 
hospita ls  T hey  also used data  from o ther  sources on the  legal env iron ­
m ent of a sta te  <e g , w hether  the s ta te  had limited con tingent fees or 
modified the  collateral source rule) to examine two claim outcomes: 
th e  stage of  disposition and  the am ount of paymcn*. if any. T he  
researchers  in duced variables to control for the severity of the  
injury, th e  c la im an t 's  characteristics  and  economic loss, the  defendants ' 
cha rac te r  stics. and the  ease of provi ifc’ negligence

D anzon and Lillard used multivariate statistical techniques to e s t i ­
m ate  the  effects of tort reforms For example, they found thut im pos­
ing limits  on contingent fees rodu.eJ sett lem ent am o u n ts  (by 9 p e r ­
cent).  the  proportion  of cases dropped (by 5 percent), a- 'd  the share  of 
cases going to trial (from 6.1 percent to 4.6 percent).

If D anzon and  Lillard had performed a separate  analysis  of. say. 
severe injury claims, the  results v'ould have shown how those  cla im ants  
were affected by reform. Similarly, they could hsve perform ed separate  
studies of the effects o f  reform on c la im ants  with a specific income or 
sep ara ’ ? analyses of  claims brought against physicians. T h e  data  a id 
general approach  used in the ir  study could have been used to study 
reform 's w inners and losers.

D a t a  R e q u ir e m e n t *

T o  analyze the  effects of reform on the  outcom es o f  individual 
claims, researchers will need detailed la ta  on individual claims of the 
sort  generally  ob tained th rough  “closeu-claim" studies. T h e  da ta  m ust 
identify th e  outcomes a n d  o ther  characteristics  o f  individual claims.

mpty PocKeti 
CJ. 1995

W ho  W iai m

3P a tn c ia  M. Danzon tn d  Lee A. Lil!»rd. r h* Reiolution of Sfedical Malpractice 
C la im  Modeling the Bargaining Prxxeu, T he RAND C orpora tion . R-2792-ICJ. ’.982. 
and  P a tric ia  M D em on  and  Lee A. L ilL .d . The Reiolution of Medical Malpractice 
C la im  Reie<'r:h R em lti and Policy fmplicationt, T he RAND C orpora tion . R-2T93-ICJ. 
1982
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Researchers will also require indica tors  01 the legal rule* th a t  applied 
to each claim. W hile the d a ta  for this type of study are reaaonably 
straightforward, they  tend  to  be very expensive and  difficult to  obtain.

Studies of the  effects o f  reform on  the outcomes of individual claims 
can be conducted with da ta  on particu lar  types of claims. T h e  data  
need ro t  describe the universe of  claims or even a representative sam ­
ple of all claims. For example, if policymakers are concerned with the 
impact of reform on severely in jured claimants, research requires sa m ­
ples of severe-injury claims in s ta te s  with and  without reforms, for 
years before an d  after reforms. These da ta  would suffice for an 
analysis that indicates w h e th e r  reform has resulted in severely injured 
people receiving X percent more or  Y percent less, recovering Z percent 
more frequently or Q percen t less frequently, and so on. If we do not 
know how the num ber  of severe-injury claims compares to the  num ber 
o f  less-severe injury claims, we cannot th en  inflate the  findings to  a 
statewide aggregate; but th a t  is riot the prim ary concern of th is  type of 
study.
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VI. DID REFORM AFFECT ECONOMIC 
BEHAVIOR?

Producers  of goods and providers of services run  the risk th a t  som e­
one will claim to have been injured by the ir  goods or services. The 
costs  o f  defending against such claims and  co m pensa ting  claimants, 
e i the r  directly (self-insurance) or through insurance , p resum ably  en ter  
in to  decisions as to  the  types and  prices of  p roduc ts  and services th a t  
will be offered. Reforms th a t  affect the  frequency and  severity of 
c la im s can  change these decisions and, consequently ,  th e  kinds and 
pricer of the goods and  services available to society. T h ese  changes, in 
tu rn ,  could result in changes in the frequency a n d  severity of  injuries.

E C O N O M I C  O U T C O M E S

T h e  A v a i l a b i l i t y  o f  G o o d s  a n d  S e r v i c e s

Producers  and  service providers must decide w h a t  products  or ser­
vices they will offer, on w hat term s, and  in w hich  m arkets . T hey  may 
choose not to en ter ,  or to withdraw from, m ark e ts  in which the  po ten­
tia l liability costs added to the o ther costs of doing business exceed the 
perceived benefits of entering, or remaining in. the  m arket.  Asbestos is 
a n  example of a product once used widely b u t  now w ithdraw n because 
o f  m ounting  liability costs. Po ten tia l  liability costs are claimed to 
th re a te n  the  availability of bo th  existing and  prom ising  new vaccines,1 
severely constra in  b ir th -contro l options in th e  U n ited  S ta te s ,2 have vir­
tua lly  ended the production of light piston-er.gined a ircraft ,3 and  have 
caused m anufacturers  of child car safety sea ts  to refuse to  place new 
produc ts  on the m arket.4

Insurance  is the  most ap p a ren t  example o f  a service w ithdraw n from 
some o f  its m arkets  in response to concerns over l iability-rela ted  costs.

Reform s th a t  reduce po ten tia l  liability costs, reduce pressures on 
producers  of “ risky" goods and  services to cease p roduction . Reform

'E dm und  W. K iteh. ’ Vaccine* and Product Liability: A Caae of C onugiou* Litiga- 
tion,* R etu la tu n . M ay/June 198S, pp. 11-18.

’ M ichele Galen. ’ B irth-C ontrol O ptiom  Lim ited by L u x a t io n . ' 77* Salu ina l Law 
J o u rn J .  October 20, 1986.

’Jack  Cox. “T he Chriaten H uiky." Sport d ila tio n . Auguat 16. 1986.
‘Malcolm Baldrigt, ’ Product Liability Woe* H urting  U.S. In d uatriea*  Journal of 

Commerce. Apnl 28. 1987
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may result in the  con tinued  availability of a product or service th a t  
otherwise would have been w ithdraw n from the market.

W hether or not it is in the  social interest to “save" a product from 
being w ithdrawn depends on th e  value of the product relative to its 
risks. It has been argued th a t  the  value of  vaccines to  society so 
greatly exceeds the ir  risks th a t  the cu rren t  system for com pensating  for 
vaccine-related injury needs to be changed to reduce de te rren t  effects.5 
Similarly, m uch of the  cu rren t  to r t  reform debate is concerned for the  
social consequences of insurance  withdrawals On the  o ther  hand, 
despite the m any d isputes over who was responsible for what in the  
asbestos arena, there  seems to  be general agreement th a t  our society is 
be tte r  off for asbestos being w ithdraw n from some of its past applica­
tions.

W hether or not society is b e tte r  off when a product o r  service is 
w ithdrawn from a m arket depends on a com bination o f  facts and  value 
judgments. T h e  factual questions, in principle a m e m b le  to research, 
address the p roduc t’s uses and  dangers: W ho uses  the  product for 
w hat purposes? W h a t  subst i tu tes  are available0 W'hat would those 
who use the  product do if it were not available? W h a t  injuries are 
likely to occur from its use o r  the use of substitu tes  if the  product is 
not available?

T h e  C oats  a n d  C h a r a c t e r i s t i c s  o f  G o o d s  a n d  S e r v i c e s

Producers and  service providers may respond to increases in the ir  
liability (or liability insurance) costs by increasing the  prices of the ir  
products an d  services, passing a pa r t  of the increase on to  the ir  cus­
tomers. Som e will con tinue  to  purchase the product while others find 
the product no longer a ttrac tive . Consum ers thus  bear  p a n  of the  
costs of the liability system. Reforms th a t  reduce, or limit increases in, 
producers’ a n d  service p roviders’ liability costs can reduce the  costs 
borne by consumers.

T he  price of  liability insurance  is a p rom inent exam ple of a service 
whose price reflects the costs of the  liability system. In fact, the  p r i ­
mary a rgum ent put forth  in support  o f  to rt  reform is t h a t  reducing the  
costs of the to r t  system will result in lower insurance prices.

Producers an d  service providers may a t tem p t  to reduce th e ir  liability 
exposure and , hence, liability  costs by modifying th e ir  products  and  
services. M odifications m ight involve changes th a t  reduce the  risk of  a 
p roduct-rela ted  injury or th e  severity of injuries th a t  m ay  occur. O r

’Committee on Public-Private Sector Relation* in Vaccina Innovation, In ititu te  of 
Medicine, N ational Academy of Sciencei, "Vaccine Supply and Innovation." N ational 
Academy Pr»»a, W ashington, D C., 1965.
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they might involve changes primarily  designed to enhance their  defense 
in the  event of a liability 'a im, such as doctors ordering unnecessary  
testa as a hedge against m alpractice  claims."

M odifications th a t  affect the  safety of a product or service m ay also 
affect its ease of use or its suitability  for cer ta in  tasks. Safety devices 
on power tools reduce both  the risk of injury and  the ease with which 
they can  be used M odifications can also change the cost of producing 
the  product or providing the  service Some consum ers may consider 
the  modifications unnecessary  or unw arran ted , increased costs re su l t ­
ing from what consum ers  consider to be unnecessary changes are 
losses.

If reform reduces producers ' and service providers ' liability exposure, 
they  will be less inclined to engage in liability-driven modifications to 
th e ir  products. W h e th e r  or not th is  is socially desirable depends upon 
the  same kinds of eva luations th a t  arise in considering the availability 
of p roducts  and  services. How much does the  modification reduce the 
danger  of the  p ro d u c t0 Does it limit the  usefulness of the p ro d u c t0 
W h a t  does the modification cost and  who pays the  bill0

D e v e l o p m e n t  o f  I n n o v a t i v e  P r o d u c t a  a n d  S e r v ic e *

Research and  developm ent is inherently  risky because there  is no 
assurance  th a t  som eth ing  of vulue will result. Potentia l  liability m ust 
he included in the cost side of the equation for a new product or service 
to justify  the R&D effort. For example, researchers are slowing efforts 
to  tes t  and  m arket com pu te rs  with artiticial intelligence because they  
fear po ten tia l  lawsuits . '  Reforms tha t  reduce the potentia l liability 
costs o f  products  or services might s tim ula te  research efforts and  the 
ra te  of  technical innovation .

M a c r o e c o n o m i c  O u tc o m e s

If  to r t  reforms bring p roduc ts  to  m arket th a t  otherwise would have 
been w ithheld , o r  change th e  characteris tics  o r  prices o f  the  products, 
the  econom y as a whole is influenced. Some say th a t  the  high costs of 
our liability system  have im paired  U.S. competitiveness.* Reducing 
those  costs  would improve U.S. firms' ability to  compete with  foreign 
firms, increasing th e ir  sales bo th  here and abroad. If these  claims are

‘ Roger A. Reynolds et al.. ‘T h e  C o il of Medical P rofeiiional L iability." Journal of the  
Am erUon M edical Association. Vol. 257. Jan u ary  1987. pp. 2776-2781.

: W illiam  J. Broad, “Does the  Fear of Litigation Dam pen the Drive to Innovate1" The  
S t u  York T im et. May 12, 1987. p. 17.

‘M alcolm  B aldnge, "P roduct L iability W oes H urting US Indu itrie i."  1976.



valid, to r t  reform* th a t  reduce liability co*t» rould re»u!t in improve 
menl* in the U S trade  balance, increased employment, and a higher 
rate of overall economic growth

T H E  F R E Q U E N C Y  A N D  S E V E R I T Y  OF I N J U R I E S

Liability concern* can  lead producers and service providers to w i th ­
draw “risky" p roducts  and  services from the market or to modify them  
to reduce the ir  risks. Reform s th a t  reduce liability concerns may ease 
these pressures, resulting in more, and  more serious, injuries

S T R A T E G I E S  F O R  S T U D Y I N G  EC ONOM IC O U T C O M E S  
A N D  T H E  F R E Q U E N C Y  A N D  S E V E R I T Y  OF I N J U R I E S

G e n e r a l  A p p r o a c h

In principle, the  s ta tis t ica l  approaches described in previous sections 
could be used to  analyze the effects of reform on economic outcom es 
and the frequency and  severity of injuries. In practice, however, these 
approaches are frequently , though  not invariably, infeasible.

T h e  sta tistical approach  can be used to study the reform effects on 
the availability, charac teris tics ,  a n d  prices of products or services sold 
only on local m arkets .  Suppo-e  th a t  we wanted to study th e  effects of 
reform on the frequency of  a n e d ic a l  test. We might assume th a t  most 
doctors are sensitive to th e ir  s ta te 's  legal ', nviror.ment, but not to o ther  
s ta tes '  legal env ironm en ts .  II so, doctors in sta tes  th a t  undertook  
reforms might be un d er  less r .e s s u re  to  "build a Hie" in an tic ipa tion  of 
a possible claim and, therefore , less frequentb  adm inis ter  tes ts  they 
consider unnecessary . A ssum ing . ufficient d r ta  on test frequency and  
o th e r  variables could be obta ined , we coula see w hether th e re  was a 
system atic  re la tionsh ip  be tw een  the cr.Swtmcnt of a reform an d  the  rate 
a t  which some tes ts  were given.

However, p roduc ts  a n d  services are frequent y sold on national 
m arkets . If  p roducers  do no t develop and distribute different versions 
of th e ir  p roducts  in s ta te s  with  d ifferent liability s tandards,  th e  avail­
ability. charac ter is t ics ,  a n d  prices of products will no t vary across 
s ta te s  with  d ifferen t to i l  laws. If  some sta tes introduce reforms, p ro ­
ducers will e i the r  modify th e ir  p roducts  or they will not. If they  do, 
the  changes will affect th e  p roducts  sold in all s tates. T h u s ,  the  effects 
of  reform ca n n o t  be es t im a ted  by relating economic ou tcom es in dif­
ferent s ta te s  to  th e i r  legal env ironm ents .
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An Ex a m p le :  A a a e -u ln f  the  Effect* o f  R eforma  
on Medical  M a lp r a c t i c e  I n s u r a n c e  P r e m i u m s

Frank  Sloan used the  m ultivaria te  s ta tis t ica l approach to assess the  
effects of to r t  reforms on medical malpractice  insurance p re m iu m s ’ 
T h e  analysis was based on prem ium  da ta  for a s tandardized policy paid 
annually  by physicians in th ree  fields in each s ta te  between 1974 and  
1978.

Sloan  characterized a s ta te ’s legal e n v iro n m en t  by variables such as 
w hether  there  was a cap on recovery. T o  control for o ther  factors th a t  
might influence prem ium s, he used real per capita income and the 
num bers  of surgical opera tions ,  lawyers, and  pa tien t-care  physicians, 
respectively, per capita. T h ese  variables were selected on the basis of 
theo ry  i the  num ber of surgeries per capita , because injury is more 
likely when a surgical procedure  is perform ed) and  the results of prev i­
ous research (per cap ita  income, because an earlier study fourtd it 
related to malpractice prem ium s).

T h e  empirical results gave no indication th a t  the reforms considered 
had any significant effect on prem ium s. S loan suggests th a t  insurers 
probably  base prem ium s on expected ou tlays which, in tu rn , reflect the  
frequency and severity of  claims. Because state-specific data  on claim 
frequency and severity are  not available for 1974 and thereafter,  he 
could not control for these  im portan t  factors. T h is  result dem onstra tes  
the  im portance  of adequate ly  controlling for influential factors o ther  
th a n  legal rules.

An E x a m p l e :  A s s e s s i n g  th e  E f f e c t s  o f  P r o d u c t  
L ia b i l i t y  S t a n d a r d s  on P r o d u c t  S a f e t y

George Eads and P e te r  R eu te r  w anted  to analyze the effects of p ro d ­
uct liability laws and o th e r  factors on th e  safety of consum er p ro d ­
uc ts .10 Because there  was no reason to  believe th a t  firms respond in 
d ifferen t ways to the  differences among s ta tes  in the ir  p roduct liability 
laws, they  could not s ta tis t ica lly  relate m easures  of  product safety to  
legal env ironm ents .  In a n y  event, the re  were no comprehensive data  
on the  frequency of injuries arising from defective products. Even if 
there  were, the ir  in te rp re ta t io n  would be problematic. T h e  mix of 
p roducts  a n d  users changes  over tim e in  ways th a t  affect the  injury

*Fran!t A. Sloan. "S tate Responses to  th* M alpractice Insurance ’C risis' of the 1970s: 
An Em pirical Assessm ent," Journa l of Health Polities, Policy and Law, Vol. 9, No. 4, 
W in ter 1955. pp. 629-646.

l0G t-orjt Eads and Peter R euter, Designing Sa fer Products Corporate Respons s to 
Product Liability Law and Regulation, T h e  RAND C orporation. R-3022-ICJ, 1983.



rate, even when firms act with equal care  a t  all time*. Hence, the  effi­
cacy of changes aimed a t  increasing product safety could  no t  be judged 
by analyzing accident data. These problems are typical difficulties 
encoun tered  in assessing the effects of reforms on economic behavior.

Because statis tical approaches were not feasih lt  and  d irec t m easu re ­
m ent o f  outcom es (product safety) was impossible, Eada a n d  R euter  
conducted  a series of case studies of  how firms organized th e ir  efforts 
to ensure  th a t  the design of p roducts  was no t unsafe . T h e y  in te r ­
viewed officials of nine large m anufacturing  firms, one large retailer, 
and several o ther  organizations with an in terest  in p roduc t  safety.

O f all the  various external social and economic pressures, p roduct 
liability had the greatest influence on product design decisions. B u t 
because the  linkage between good design an d  a firm 's  liability exposure 
rem ains tenuous, product liability sends an  ex trem ely  vaeue signal: It 
tells the  firm th a t  it must be careful or it  will be sued, bu t  it does no t 
say how to be careful o r  how careful to be. Eads a n d  R eu te r  felt th a t  
the  connection  between the  law and  product design is weak and  even 
major changes in the  law would have little effect on  co n su m er  product 
safety except when significant changes occurred in the  overall costs of 
p roduct claims.

D a t a  R e q u i r e m e n t s

D ata  requ irem ents  are uncertain  because, a t  th is  po in t,  we canno t 
identify clear research strategies; bu t the  requ irem ents  will surely be 
highly specialized. W e cannot simply invent a single d a ta  collection 
system  to conduct research on all o f  these issues; ra th e r ,  we will have 
to  ta ilo r  da ta  collection systems on a case-by-case basis.
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VII. WHERE DO WE GO FROM HERE?

T he available data  are generally not sufficient to assess the  effects 
of to r t  reforms. We do not systematically collect in fo rm ation  on the 
behavior of partic ipants  in the  system, on the outcomes o f  c la im s— 
e ither aggregate or individual—o n  economic outcomes, o r  on injuries. 
N or  do we systematically collect information on the factors th a t  influ­
ence behavior or  outcomes. Improved data  systems are  needed to 
assess the effects o f  tort  reforms.

While the need for be tter da ta  is clear, da ta  collection efforts are 
expensive in terms of the  direct costs of collecting the d a ta  and the 
indirect costs of diverting the  a t ten tion  and  energies of  those  from 
whom the data  are collected. D ata  collection efforts are w arran ted  
only when their benefits, measured by the value of the research they 
m ake possible, outweigh their costs. Both the  benefits and  costs  of a 
da ta  collection effort depend on which data  are collected, in what 
am ounts, from whom, and how. T he  next step toward assessing the 
effects of tort reform is to develop detailed designs for da ta  collection 
efforts, These designs can th en  be eva lua tid  to de te rm ine  w hether 
the ir  benefits outweigh their  costs.

W e sketch out the conceptual issues tha t  must oe addressed in 
designing the data  collection efforts needed for research on t o n  reform; 
the design of da te  collection systems is beyond the  scope of  this 
report .1

W H A T  D A T A  S H O U L D  B E  C O L L E C T E D ?

A data  collection effort th a t  is not focused on specific questions may 
overlook elements essential to the  analysis. At the  extreme, a da tabase  
missing critical da ta  elements can tu rn  out to be largely w orth less  in 
te rm s  of its ability to support the  analyses policymakers require. At 
the  same time, da ta  collection undertaken  without regard to  th e  even­
tual use of the da ta  may waste resources on efforts th a t  eventually  
prove useless.

Analyses of  the im plem entation  of to rt  reforms will require da ta  on 
the  behaviors, expectations, an d  perceptions of  par t ic ip an ts  in  the

'T h*  design of a data collection effort also involves a num ber of operational isaues— 
developing a sampling frame designing and testing instrum ent* and procedure*, and so 
fo rth—th at cannot be addressed un til detailed research specification* have been 
developed.
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resolution o f  claims. Precisely w ha t  in form ation  will be needed from 
which pa r t ic ipan ts  depends on the  reforms being studied.

T h e  da ta  needed to assess the  effects of reforms on d ispute  o u t ­
comes include:

•  th e  aggregate outcomes of d isputes, by s ta te  a n d  year,
•  re levant charac teris tics  o f  each s ta te 's  legal env ironm ent,  by 

year, and
•  th e  o th e r  factors th a t  influence the  outcorr *s of disputes, by 

s ta te  and  year.

We discussed several specific aggregate outcom es of  policy concern: 
claim  frequency, the percentage of  claims closed with  paym ent,  the 
average size of paid claims, d isposition  pa t te rn s ,  filing p a tte rns ,  p la in ­
tiffs’ and  defendants ' costs of litigation, and  public costs of litigatiop. 
D a ta  collection a n d  analysis efforts  can  focus on one, a few, or all of 
them , depending on policymakers ' concerns relative to the  costs o f  col­
lecting an d  analyzing the  data.

Detailed  da ta  on the  charac ter is t ics  o f  individual claims are needed 
to assess reform ’s winners and  losers, or, a lternative ly , the effects of 
reform on various kinds of claims, Specifically, we need da ta  on:

• the  outcomes and  charac ter is t ics  of individual claims, for claims 
resolved in reform versus nonreform  s ta te s  o r  differences in 
s ta tes  before and  after reform, or both;

•  relevant charac teris tics  of each s ta te 's  legal env ironm ent;  and
•  o ther  factors th a t  can affect the  c la im s’ outcomes.

Several outcomes of individual c la im s are re levant to the  policy 
debate: the  probability  of recovery, the  am o u n t  of  recovery, net 
recovery, the  consis tency /p red ic tab ili ty  of outcom es, disposition p a t ­
te rns ,  filing p a tte rns ,  and  tran sac t io n s  costs. Here, too, d a ta  collection 
and  analysis efforts can  focus on one, a few, or all o f  them , depending 
on po licym akers’ concerns relative to th e  costs of collecting and  analyz­
ing the  data .

Analysis  of economic outcom es and  injuries will require information 
on  the  availability, characteris tics , a n d  costs o f  goods a n d  services of 
pa r t icu la r  policy in terest  and  on the  frequency and  severity of  injuries.

T heory , the experiences of p rac t i t ioners ,  and  the results  of previous 
research will help identify the o th e r  factors th a t  need to  be controlled 
to  separa te  out the  effects o f  the  legal variables. T h e re  is no simple 
formula for the  selection process and no list o f  all the  " r ig h t’’ factors to 
include in  the analysis. For th a t  m a t te r ,  d ifferent analyses requi e con­
trol of different factors. T h e  factors expected  to influence one dispute
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IN W H A T  A M O U N T S ?

T h e  degree to which research can provide useful in form ation  is l im ­
ited by the  q u an t i ty  and quality  of the available data. M ore  e labora te  
data  collection system s can provide more accurate, more detailed  da ta  
th a t  enhance  the  accuracy of research t  >d its relevance to  policy­
m akers ' needs. But the cost o f  da ta  collection efforts increases with 
their  scope T h o se  involved in the design process must weigh the costa 
of an expanded  effort against the  benefits o f  more accurate results.

Analysis o f  reform requires da ta  on outcom es and the factors th a t  
affect them , by s ta te  and  year. Analysis of who won or lost from 
reform requires da ta  on the  outcom es and o ther  characteris tics  o f  ind i­
vidual claims. T h e  num bers  of s ta tes  and  years or the numW-r of 
cli ims for which da ta  are required depend on the tradeoff between the 
costs of collecting and analyzing da ta  and  the need for accuracy in the 
results. At a m in im um , research will need data  for several s ta te s  tha t  
have im plem ented each type of  reform of interest. As th e  num ber  of 
s ta tes  and  years o r  claims for which da ta  are collected increase, 
analysis can more accurately  estim ate  reform effects, bu t a t g rea ter  
cost.

Similarly, policy debates  som etim es focus on particular  types of 
claims an d  hinge on the  issue of how reform affects those types  of 
claims. For example, the  problem s child care centers  or m unic ipalit ies  
encounter  in ob ta in ing  insurance  are the focus of particular  concern  in 
the tort  reform debate . P a r t ic ip an ts  in the  debate might find assess­
m ents  of the  effects o f  reform on those insti tu tions par t icu la r ly  
relevant: es t im ates  of the  effects of reform on all in s ti tu tions  or ori the 
availability o f  insurance  in general would be inadequate.

If existing d a ta  system s happen  to m ain ta in  da ta  in a form th a t  p e r ­
mits identification of  pa r t icu la r  claims, it may be possible to  collect the  
da ta  needed to  perfo rm  separa te  analyses o f  the  effects o f  reform  on 
them . If not, new da ta  system s will have to be developed and  p u t  in to  
operation  before separa te  analyses can  be conducted. T h e  deve lopm ent 
and im p lem enta t ion  o f  new d a ta  systems can  dramatically  increase  the  
costs of the  da ta  collection effort. Here, too, design efforts  m u s t  
address the tradeoffs  betw een the  increased value of d a ta  collection 
systems th a t  ob ta in  a high level of detail and  the ir  higher price tags.

T h e  availability o f  “baseline d a ta"  is an im portan t  fac tor  in  the  
design of da ta  collection efforts: T o  es tim ate  the  effects of any  reform ,



it i t  n e c t t u r y  to co m p ar t  “w hat i t ” aftar  reform with “what would 
have bean" had the reform not occurred. D ata  on the value of tom e 
outcom e after reform are not sufficient in th em te 'v e s  to a t te s t  the 
effects of reform. At a m inimum, da ta  on the  values of an  outcome 
p n o r  to  reform will be needed to com pare  to th a t  ou tcom e's  po itreforra  
values.3

Baseline data  sufficient to e s t im ate  how outcomes would have 
changed  over time without reform will be needed to accurately a t t e s t  
the  effec tt  of reformt. These  da ta  will generally include information 
on  th e  outcom es of interest and  on the  o th e r  re levant variables before 
reform. D ata  collection efforts th a t  cap ture  detailed  da ta  “ from now 
on"  are  not going to provide data  from the past,  baseline data  or. past 
perfo rm ance  will have to  be collected.

T h e  need for appropriate  baseline data , in tu rn ,  implies th a t  the 
feasibility and  costs of collecting retrospective inform ation must be 
considered  in deciding on the  level of detail.

F R O M  W H O M ?

T h e  insurance  industry is the  obvious source of da ta  on the aggre­
gate outcom es of claims. Aside from claims against self-insured ind i­
viduals  an d  organizations, the  insurance  industry  is the  one place 
where all claims eventually appear. T h e  kinds o f  information 
insurance  companies record for m anagem ent purposes include much of 
th e  da ta  needed to assess the aggregate perform ance  of the tort  system; 
a varie ty  of reporting systems th a t  cap tu re  da ta  from insurers exists. 
In  principle, da ta  on the  outcom es of closed claims (e.g.. indem nity  
paid, mode of and time to disposition, an d  the  jurisdiction in which the 
claim was brought or a lawsuit filed) could be routinely compiled to 
genera te  an ongoing database  th a t  would suffice for studies of aggre­
gate outcomes.

T h e  insurance  industry may seem like an  obvious source of da ta  on 
th e  ou tcom es and characteristics  of  individual claims. However, the  
in fo rm ation  it collects may not include some of the  da ta  needed to  
assess  th e  effects of reforms on various k inds o f  claims or c laimants. 
F or  t h a t  m atte r ,  some relevant in fo rm ation  may not even be known to

^However, n o i t  of the issues of the  cu rren t policy debete have dynamic p a tte m i of 
th e ir  own: T hey a i t  changing over tim e and would have changed from the p rtr tfo rm  
ytax even w ithout rtform . Reaearcb canno t um ply  a ttrib u te  all difference! between tbe 
value of an  outcome this year and some earlier year to  rtform . R ather, research must 
somehow account for the dynamics of tbe  process—estim ating  where the system would 
have been th is year in the abeence of reform —and com pare th a t estim ate to w h tr t  the 
syetem  it  given the presence of reform.
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insurer*. Insurance  companies, for example, may not routinely  ob ta in  
in form ation  on c la im ants '  wealth; their data , therefore , would not su f­
fice for a s tudy  of the  effects of reform on relatively poor c la im ants .

C la im an ts  and  defendan ts  tend  to be “one-tim e" pa r t ic ip an ts  in the 
system and  th e  involvement of any particular  c la im ant or  defendan t  is 
generally unan tic ipa ted . We have no m eans of p red ic ting  in sdvance  
who will be c la im ants  or  defendants, and there  are no cen tra lized  sys­
tem s to  which c la im ants  or defendants m ust report. But if the  policy 
debate  raises questions regarding the effects of reform s on pa r t icu la r  
types of  pa r t ie s  or claims, and if insurance com panies do not routinely 
ob ta in  th e  in fo rm ation  needed to  distinguish them , th en  special surveys 
of c la im an ts  or defendan ts  or both will be needed.

In principle , all the  in form ation required to assess th e  effects of 
reforms on aggregate outcom es and on the  'u tc o m e s  of  individual 
claims (w inners  and  losers) could be obtained , ’om  lawyers. However, 
there  are  no data  system s th a t  routinely collect in fo rm ation  from 
lawyers; ob ta in ing  such da ta  would require the crea tion  of  en tire ly  new 
systems and  the developm ent of monitoring techniques to  ensu re  th a t  
the proper d a ta  are provided in a timely m an n e r  for all cases. Because 
of the  large num ber  of  lawyers from whom  in fo rm ation  would be 
needed, these  system s would be extremely cum bersom e and  expensive. 
A ttorney-c lien t privilege issues might also limit the  da ta  t h a t  could be 
ob ta ined  th rough  a t to rneys.  Nonetheless, there  may be p a r t icu la r  po l­
icy ques t ions  th a t  hinge on da ta  available only from a tto rneys .  Special 
surveys of a t to rn ey s  might be needed to ob ta in  these  d a ta .3

T h e  cou r ts  routinely collect significant am oun ts  of in form ation . But 
they  generally  collect da ta  for the ir  own adm in is tra t ive  needs, an d  the 
da ta  ten d  no t to  be useful for assessing the effects o f  to r t  reforms. It 
may be possible for the  courts  to provide more useful in fo rm ation  on 
an ongoing basis. In particular, data  on the  aggregate num bers  o f  cases 
filed and  disposed an d  on th e  means of a n d  time to d isposition , by case 
type, could be very helpful.

T h e  cou r ts  ob ta in  in form ation  on such m a tte rs  as th e  type of suit 
and  th e  alleged injuries indirectly in a variety of  d o c u m e n ts— 
com plain ts ,  answers, motions, and so fo r th —designed for purposes  
o th e r  th a n  d a ta  collection. Using court personnel to review th ese  docu­
m en ts  a n d  ex trac t  in form ation  would undoubted ly  s t ra in  court  
resources; b u t  it  may be possible to devise forms th a t  p la in tiffs  and  
defendants ,  o r  th e ir  representatives, could fill ou t a n d  subm it  ro the 
court.

3Because claim* can be resolved before a lawyer is involved, the  l i t i f a n u  known to 
the are self-selected tam pl»s o f all litiftn t* . And becam e th e  basis for self-selection 
i* likely to  be related to outcome* of interest, the sample would be in a p p ro p n a u  for 
many kinda of analyses.



Although the h .«urance industry  seems an appropria te  source for 
much of the requisite data , several problems m ust be addressed. 
Insurance companies may not have accecs to im p o r tan t  inform ation 
such aa collateral -ource payments. Differences occur am ong com ­
panies  in the kinds of  in form ation they obtain for a claim, the defin i­
t ions of  various charac teris tics  of a claim, and the  coding system s they 
use D ata  on claims against self-insureds would have to  be collected 
separately . “Double counting" is a problem in claims against two or 
more defendants because, except by chance, the  defendan ts  will have 
d ifferent insurers an d  there  would be duplicate reports  o f  the  same 
claim.

T h e  Insurance Services Office (ISO), a nonprofit  corporation  th a t  
m akes available advisory rating and other services to the  insurance 
industry , is now collecting inform ation on at least 12,000 individual 
claims in 27 states th a t  have modified their to r t  system s.4 T h ese  will 
include a sample of large claims (over $25,000) arising out o f  policy 
year 1983 and closed af te r  Ju ly  1, 1985, or still open, a sam ple of all 
claims closed during th e  m onth  of  May 1987, and  a sam ple of  all 
governm ental claims from policy year 1983. T hese  da ta  will provide 0 
first s tep  toward the  developm ent of a database sufficient to assess the 
effects of reform.

Because almost all the  claims in the  database will have closed soon 
after reforms were enacted , the ir  outcomes may no t reflect the  full 
im pact of reform.5 However, these da ta  should suffice to establish  a 
baseline with which the  outcomes of future claims can be compared.

In collecting these data , ISO will presumably have worked th rough  
the  problems o f  ob ta in ing  compatible in form ation from different 
insurance  companies. T h e ir  procedures should provide guidelines to 
such issues as consis ten t definitions of da ta  elements.

N E X T  S T E P S

T h e  next step in assessing the  effects of reform is to design an d  
evaluate  da ta  collection systems th a t  could be used in the fu ture  to  
cap tu re  da ta  on th e  perform ance of  the  to r t  system . W e suggest

M m urance Services Office, Iruuranct Data: A CIo h  Look, 1987.
MSO in tend i to h ive  experienced claim* manager* e*tim ate the value* of esch  claim  

u) ita new legal environm ent. T hia approach ia the only way to  obtain  an early e itim ate  
of the  impact of reform. N onetheless. becauae the claim* manager* will have had re la­
tively little  experience w ith the new legal environment*, th e ir eatimate* may not fully 
re fle a  the impact o f to rt rtform *. Pending analyte* o f the im plem entation procet*. 
there  it no way to determ ine the  degree to  which they, or anyone elae, a n  able to an tic i­
pate the  eventual e ffe a  o f rtfo rm  on claim*' outcome*.
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sufficient to assess the

considera tion  of t h r .e  types of  new da ta  collection systems. One 
comprises system atic  efforts to ob ta in  da ta  fiom  insurers  and self- 
insured  de fen d an ts  on the rggregate  outcom es of liability claims. 
Ideally, these  efforts would result in systems for collecting these da ta  
on an  ongoing basis to support con tinu ing  analyses and m onitoring  of 
the  overall effects of reform. T h e  second type of  system would involve 
the  design o f  special surveys of c la im ants ,  the  bar, and  insurers to 
ob ta in  the  detailed  individual claim info rm ation  needed to identify 
reform 's w inners  and  losers. Finally, we need  to  explore the  feasibility 
of  system s for collecting inform ation  on the  o the r  factors tl .at in f lu ­
ence pa r t ic ip an ts  in the to r t  system and m ust, therefore, be included in 
analyses, and  on economic outcom es and injuries

Once feasible designs are constructed , they  need to  be evaluated  to 
de te rm ine  w hether  the  research they will support  is sufficiently im por­
ta n t  to  w a rran t  the costs of th e  da ta  collection and analysis efforts.
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Appendix

STATE TORT REFORM ENACTMENTS, 1980

Table  A.l summarizes the  principal to rt  reforms enacted  during 
1986. T he  rem ainder of th is  appendix  describes the provisions of those 
reforms.

A. C O M P A R A T I V E / C O N T R I B U T O R Y  N E G L I G E N C E  (CN)

CONNECTICUT

ILLINOIS

HB 6 13*1—Damages will be d im inished by the 
p la in t i f f s  percentage of fault.

SB 1200—Plaintiffs  who are more th a i  50 p e r ­
cent a t fault are barred  from recovery, and the  
jury would be instruc ted  as to 15 possible barring 
effects. T h e  law applies to  negligence actions and 
product liability actions brought under a strict l ia ­
bility theory.

B. J O I N T  A N D  S E V E R A L  L I A B I L I T Y  ( J S L )

1. Al l  T o r t  Sui ts

ALASKA

CALIFORNIA

COLORADO

CONNECTICUT

SB  377—T h e  application  of jo in t and several lia­
bility is now limited for low fault defendents  I less 
th a n  50 percent a t fault) as they  canno t be held 
jo in tly  liable for more th a n  two tim es the  ap p o r­
tioned  percentage of damages.

P ro p  5 1 —J o in t  and  several liability has been 
abolished for all noneconomic damages.

SB 70—O utrigh t abolition of jo in t and  several lia­
bility nas  been rpproved .

H B  6134—A m easure abolishing jo in t  and  several 
liability has  been enacted; each defendan t  is liable 
only for the ir  a t t r ib u ted  share  of  damages; 
O rp h a n  S hare  Clause: D efendants  are liable for 
th a t  portion  of  an  uncollectible sum  th a t  is p ro ­
po r t io n a te  to th e ir  share  of the  en tire  judgment 
b u t  m ay not be forced to  pay th e  en tire  uncollect­
ible am ount.
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Tuttle A. I

STA TK  T O U T  HKKOHM K N A IT M K N T S , llWt.

STA TK  CN  .ISI. HAM I'H N I AKMS CSH I T J IN TX  IlHAM c .o v M M I’I. M ISC
Alabama 2
Alaaka I 1 1 1 I 1 2 1
A n ton * 1 2 1
C alifo rn ia 1
r  o lorado 1 .1 1 1 •i6 2 2 .1
C onnecticu t 1 1 1 1 I 2 2 2
Delaware 2
H onda  I 1 1 1 i
G eorgia 1 2
Hawaii | 1 1 I 1 i •a 2 1
Idaho 1 2
Ind iana 1 1 1 2 2 2
Illinois I I 1 1 1 2 2
Iowa :i I i 2 2 2 3
Kanaaa 2 :t 2 2 2
t^Hiiaiana 2 2
M aine 2 2 2 2 2
M aryland 1 i 2
Maaaai hnaella 2 2 2 2
M ichigan 1 •J i :t t 1 2 2 2 1
M inneso ta 1 I i i 1
M iaaianppi 2
M ia toun •1 2 2
M ontana *# »»
Nebraska i 1
New H am psh ire 3 1 I i 2 •J 2 1


