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Under Section (a)(1), if the child 1i1s 10 years of age or older,
the action must be brought within five years of the date of
injury.

Section (@) (2) provides that if a child is less than 10 years of
age, he would have until he was 12 years of age or five years
from the date of injury whichever was Jlonger 1in which to bring
the action.

Section (@) (3 provides that the limitations as provided would
not be applicable if there was fraud or collusion by the parents,
guardian, 1insured or physician which resulted in an action not
being brought on behalf of the injured minor if the wrong was
intentional or i1f an unintended foreign body was left in a minor
patient who had been treated.

SECTION 5

A.S. 09.10.070. This section brings the existing statute of
limitations 1into harmony with existing case law by adding the
language "the accrual of an action”™ which 1is interpreted to mean
when a person discovers or should have discovered the person®s
r-ight to bring the action. Under present case law, the statute
of limitation commences to run when a person knew or should have
known that he had been injured by the negligent acts of another.

SECTI1ON 7

A.S. 09.10.070. This provision provides for the tolling of the
statute of limitations in the case of minority, incompetency or
imprisonment.

A.s. 09.10.070(b). This proposed amendment would preclude an
action from being initiated more than 20 years after the date of
injury 1irrespective of the legal 1incompetency of the injured
person except in the event of an intentional tort.

SECTI1ON 8

A.S. 0.17.040(F). This section amends the existing statute,
passed during the 1986 "tort reform package"™, to expressly
require that consideration be taken 1into account of future
inflation i1f a judgment is to be paid in future installments and
that an appropriate fund be 1included to provide for such
inflation. Such a provision 1is already implicitly contained 1Iin
any judgment ordering future periodic payments, but 1insurance
carriers have made contentions to the contrary in some courts.

SECTION 9

A.S. 09.17e¢050fal @ This section provides tort immunity, except
in the case of gross negligence, for negligent conduct which



causes personal injury, death, or damage to property if the
person committing such an act does so in the course of membership
of a board of directors or as an officer of a non-profit
corporation, profit hospital, the citizens advisory board of any
hospital, member of a school board, member of any governing body,
commission or citizens advisory committee of the municipality of

this state. This amendment adds to those already immunized,
members of the board of directors of an electric or telephone
cooperative. There has been no showing that this class of
individuals should be protected and given tort 1immunity and that
they cannot obtain adequate insurance coverage. There has been
no showing made that directors of electric or telephone
cooperatives should be entitled to such immunity. Some of these

organizations, as evidenced by ATU, operate some of the largest
businesses in the state.

Reviewing this amendment discloses a glaring error 1in the 1986

statute. The 1intent of the statute is to protect board members
and officers for managerial decisions. As passed in 19C6, 1t 1is
much broader. It covers all acts within the scope of official

duties. Thus, 1if driving ari insured vehicle while dropping off a
report to another board member, one of them runs a red light and
kills or maims another person, there could be no recovery from
the auto iInsurer for the injuries or death.

SECTION 10

A's. 09.17.070. Under present Jlaw, a jury may not consider
collateral benefits the party has received to compensate them for
the tortious conduct of another. Such evidence 1is presented to a
judge who, applying appropriate statutes, makes appropriate
deductions to eliminate from the award medical and other like
benefits which have been paid by an 1injured party"s 1insurer.
This statute would permit all of these benefits to be considered
by a jury but it would also permit the injured party, 1if these
benefits were 1introduced by the defendant, to 1introduce into
evidence the actual attorney®"s fees 1incurred by him in achieving
recovery and the amount paid by him to secure the right to an
insurance benefit. Thus, the jury would be advised of t’a true
net recovery that an injured party would receive from the
litigation.

It is doubtful that such a provision would add to the
administration of justice. I would complicate, not simplify the
tort procedure. It certainly would not reduce costs.

SECTION 11

A.s. 09.30.070. This sections provides that prejudgment interest
may not be awarded for future economic and non-econoroic damages.
The apparent 1intent of this provision 1is to preclude double
intcrost rccovory. Howevor, under existing case law, this does



not occur, as prejudgment interest on future losses iIn not
permitted 1if projections of futuro loss are made from the date of
trial. Citv of Whittier v. Whittjgr FLIQ frUmrimo_Ceip.L, 577
P.2d 216, 226 (Alaska 1970). As a general rule, the Alaska
Supreme Court has held that a doublo interest recovery 1is not
allowed.

SECTION 12

A.S. 21.06.110. This section provides for gathering of
information on a variety and type of claims and directs that tho
director provide such information to the legislature.

SECTION 13

A.s. 09.10.055fbl. This provision repeals an eight year statute
of repose with regard to the 1improvement or construction of real
property. This provision has previously been held
unconstitutional by the Supreme Court.

A.s. 09.17. )40fcl. This provision eliminates a litigating
party"s ability to stipulate that the Beaulieu rule will apply to
the computation of future damages and requires a reduction to
present value 1in all cases.

A.S. 09.55.548 This provision would eliminate the special
accommodation that is afforded physicians in a medical negligence
case with regard to the treatment of collateral sources.
Collateral sources would be treated 1in medical negligent cases
consistent with the way they are treated 1in all othe>: tort
actions.

SECTI1ON 14

This section provides for a report by the Department of Commerce
and Economic Development on closed insurance claims and insurance
company Tfinances.
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Hon. .Max F. Cruenborg Jr., Co-Chairman
Hon. Peter Goll, Co-Chairman

Kouoo Judiciary Committee

P.0. box V

Juneau, AK 99811

Dear Co-Chairman Gruonborg and Goll:

It 1a with prida that | writa on behalf of the oomo 2,300 people
and over 30 orgenizations who are the Citizens® Coalition for
Tort Reform. It waa juat a few day* ago | was chosen, together
with Frank Turpin and Dr. David A. McGuire, to be the leadership

for tho Coalition.

Shortly after ite formation in October of 1985, the Coalition
took a cloae look at how the tort reparations system worked.

It revealed that it wasn"t working. It wa9 inefficient, not

coat effective and the bulk of its caseload was not addressed

in a timely and fair fauhion. The tort reparations ayaten needed
a thorough overhaul then and it does today.

Sixteen proposals were set out to address the major faults of

the system. Since that time, several significant proposals

were put forth by othors to deal with other major faults. Only
one issue has been clearly deal with, that is, through Ballot
Measure No. 2, the voters on Novomber 8, 1988, voted by a margin
of 72% to 28% to change the doctrine of joint and several liabil—

ity to ccvoral liability.

HB 166 addresses most or tho proposals, but not all. Further,

HB 166 contains significant modifications to the original concepts
I submit that the Citizens® Coalition for Tort Reforn has already
compromised i1ts agenda in order to be fair.

Much of the body of tort law by which Issues arc now judged
ha6é come about through the judicial process. We believe it

is time for public debate. We urge movement of HB 166 from
your comnitteo to the floor of the Houae where that debate can
occur.

Sincerely,
WESTMARK HOTELS, INC.

AdPpxriah

sa0 M5<tect Su«e 101 Co-Chairman

AcSamje, L
n WQ3
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April 12, 1990

Ms. Debra Gravo
Executive Director
Alaska Action Trust
P.0. Box 102323
Anchorage, AK 99510

Dear Ms. Gravo:

Thank you very much for your latest letter and the
I will make sure that every member
information

informational package.
of the committee has the

MB 166.

Peter Goll

their bill

[0, Ry

Stale CaEitol
Jun@au. Alaska WHII

files on
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April 10, 1990

Rep. Peter Goll
Alaska State Legislature
P.0. Box V (MS 3100)

Juneau, AK 99811

Dear Rep. Goll,

In the ongoing process of keeping you informed as to current

developments relating to the perceived 1insurance "crisis,”" the
Alaska Action Trust has prepared this informational packet for your
review.

A.

"HOW DOCTORS HAVE RUINED HEALTH CARE"

In an article entitled "How Doctors Have Ruined Health Care"
published 1in the January 9, 1990 issue of Financial World,
some startling allegations were made, including:

* About 35% of £l1 surgical deaths and 50% of post
operative complications, such as infections, are probably

preventable.

* As many as 1/4 of patients who die in hospitals may have
been misdiagnosed by physicians.

* Up to 35% of all hospital admissions are not needed.

* Some 15 to 30% of diagnostic tests don"t help or aren"t
even looked at.

The above figures are said to come from a study conducted by
a bi-partisan group backed by major corporations and headed
by former President®s Ford and Carter. The data was
apparently not yet made public, but was contained 1iIn a
confidential memo to a commission.

The article stated that studies published in medical journals
tended to confirm these findings, since they reported, for

example:



* 44% of by-pass surgeries are unwarranted or questionable.

* 20% of cardiac pacemaker 1implants are unnecessary and
another 36% ambiguous.

* 32% of the delicate procedures performed to clear major
neck arteries to prevent strokes were done with little
or no justification.

Blame is put on lack of regulation and at the same time lack
of self-regulation which would make outside regulation
unnecessary— all which is aggravated, in the words or former
Surgeon General Koop, by "the absence of such natural market—
place controls as competition in regard to price, quality or
service."

"DEADLY MISTAKES: THE BROKEN PROMISE"™"

Two years ago, Washington D.C. WRC-TV News 4 1investigated
mistakes being made in medical laboratories, and caught the
attention of the nation. After Lea Thompson®s report, there
were hearings, then new laws, and, most important, new hope
that deadly mistakes would never happen again.

The news vreport, "Deadly Mistakes: The Broken Promise,”
indicates that unneeded surgery and death continues because
of laboratory errors. Two years after the first
ipves&igation, people are still dying because of laboratory
mistakes.

The News 4 transcripts for "Deadly Mistakes: The Broken
Promise" have been enclosed for your review.

"MALPRACTICE CLAIMS TAKE NOSE DIVE"

This article appeared in the October 9, 1989 edition of the
St. Louis Business Journal. It reveals how the number of
malpractice insurance claims have fallen in Missouri, as have
the dollar amount of liability coverage for most doctors.
Furthermore, the 1insurance companies that write medical
malpractice insurance are making money.

"PRESSURE OFF DOCTORS AFTER INSURANCE CRISIS"

This Miami Herald cover story announced the end of the
perceived medical malpractice insurance "crisis." These days,
doctors are back at work, new insurers are competing to sell
the high-risk coverage, and in Dade County, once the hotbed
of medical malpractice lawsuits, the number and size of jury
awards are on the wane. Fewer cases are being filed.



Meanwhile, Florida doctors, who claim that 30 percent of
medical costs are I."uked to malpractice premiums and defensive
medicine, have yet to cut their fees. Few physicians who
dropped their coverage have renewed their policies now that
rates are lower.

MEDICAL MALPRACTICE EXPERIENCE OF PHYSICIANS: PREDICTABLE OR
HAPHAZARD?

This study uses a large malpractice database from Florida to
assess the concentration of losses among physicians,
predictability of claims experience, characteristics of
physicians with favorable vs. unfavorable experience, and
effect of claims experience on physicians® practice decisions
and on action taken by the state®"s licensing board. Most
payments by insurers involved a comparatively small number of
physicians. Physicians with relativel prestigious
credentials had no better, and by some 1indicators, worse
claims experience. If anything, physicians with adverse
claims experience were less likely to make subsequent changes
in their practice, such as quitting practice or moving to
another state. Physicians with very poor claims histories
were more likely to have complaints filed against them with
tb  Florida [licensing board, but the sanctions against
ph/sicians with either poor or excellent histories were not
severe. Physicians with adverse claims experience from
incidents that arose between 1975 and 1980 had appreciably
worse claims experience from incidents that arose during 1981
to 1983.

MEDICAL MALPRACTICE AND THE TORT SYSTEM

This study analyzes how evolutionary changes in legal doctrine
and practice have contributed to increased claim frequency and
award severity 1in medical malpractice cases. The author
concedes that these changes do not provide a full explanation
for the continued rise in awards and that no single doctrinal
change has led to recent malpractice liability problems.
Thus, changes 1i1n legal doctrine alone are not Ilikely to
reverse current trends, although may help to stabilize and
moderate award severity. Effective medical professional peer
review, risk management, and the continued development of
standards to define appropriate medical 1intervention are
needed to reduce the incidence of substandard medical care.

"HOSPITAL STUDY FINDS FEW SUITS, MUCH NEGLIGENCE"

This article appeared iIn the January 29, 1990 edition of The
New York Times, and addresses the Harvard Study. The Harvard
Study, carried out under contract to the State of New York,
was designed to inform the policy debate now going on in New
York and elsewhere about how society can best deal with 1its



medical 1injuries and malpractice.
The study had four principal components:

1- A population based measure of the incidence of injuries
resulting from medical interventions, called ™"adverse
events,” and a determination of the percentage of such
events that resulted from fault or negligence of the
physician or other provider.

2. A determination of the percentage of adverseevents, both
negligent and non-negligent, that 1led to claims and
suits. In addition, information about the numbers of
claims and suits by patients in whose hospital records
no evidence of injury were found.

3. Measures of the costs of medical expenses, lost wages,
and lost household production to the victims of medical
injuries and to their families, and their compensation
for such losses under current arrangements.

4. Estimates of the degree to which variations in the threat
of litigation affected the incidence of adverse events.

Among the study®"s other findings:

* 3.7% of patients sustained a disabling injury while they
were in the hospital, or about 99,000 out of 2.7 million
hospital admissions 1in 1984.

* 28% of injuries - representing 27,000 patients, or 1% of
all admissions - resulted from negligent care. Most
cases were minor: 57% of patients recovered within a
month and 70% within six months. But 14% of patients,
or about 14,000, died from injuries.

* About 16 times as many patients suffered an injury from
negligent care as received compensation by Tfiling
malpractice suits. Only 2% of the patients that suffered
a Qfgligent injury actually filed a claim, the study
said.

The Alaska Action Trust has copies of the Harvard Study in
complete and executive summary form. IfT you would Ilike to
receive a copy, please call 258-4040.

"MEDICAL MALPRACTICE CRISIS SHOWS SIGNS OF ABATING IN STATE"

This article appeared in the October 16, 1989 edition of the
Minneapolis/St. Paul City Business Bi-Weekly. Two major
Minnesota medical malpractice insurers claim that premiums are
leveling off, and at tl.a same time, the number of malpractice



claims are declining. This clearly signals the end of tho
perceived medical malpractice insurance ‘crisis” in Minnesota.

If you or your staff have any questions about any part of this
igfgggaﬁgggal packet, please contact the Alaska Action Trust office
a - .

Sincerely.

Debra Gravo
Executive director
dch/encl.
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POSITION PAPER
CS FOR HOUSE HILL NO. 166

For an Act entitled: "An Act relating to civil actions;
amending Alaska Rule of Civil Proce—
dure 68; and providing for an effec—
tive date."

CSHB 166 offers a variety of changes to current statutes
with regard to civil liability. The high cost of personal
injury litigation liass led the Legislature to look at methods
of distributing the costs and risk of this litigation more
fairly. In no area of service has the impact from personal
injury litigation been more keenly felt than iIn the provision
of health care; particularly in the cost and availability of
professional liability insurance for medical providers.

The Governor®"s Interim Commission on Health Care made
the following findings with regard to the issue of profes—
sional liability:

1. An estimated 10 percent of every medical bill 1in
Alaska goes to medical liability iInsurance.
2. Medical liability 1insurance premiums in Alaska

more than doubled between 1985 ana 1988.

3. _ Nationally, it is estimated that 15 percent of
medical costs pay for defensive medicine.

4. Rural providers, irticularly those providing
obstetrics care, have been particularly hard hit by the
increase iIn professional liability insurance.

As these findings 1indicate, the high cost of health
care and the availability of some medical services are
directly linked to the high cost of professional liability
insurance.

ANALYSIS

The Department has two concerns regarding Section 10,
"Collateral Benefits" of this Legislation. First, paragraph
() of this section provides that a source of collateral
benefits may not recover from the claimant an amount paid as
compensation for the 1injury, and may not be subrogated to
the rights of the claimant. For the Department this means
that medical assistance costs paid through the Medicaid and
General Relief Medical program cannot be recovered by the
state from the claimant. Furthermore, the Department may
not be subrogated to the rights of the claimant to an amount
paid as compensation for the injury to recover the costs of
the medical assistance paid. Section 10 1is in direct
conflict with AS 47.05.070 which expressly subrogates the
Department to the rights of the claimant to the extent of
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Position Paper
CS for House Bill No. 166
Page 2

the medical assistance provided after calculation and
payment of attorneys fees.

The second problem with Section 10 derives from the
first problem and relates to the Department®s relationship
with the federal government with regard to the Medicaid
program. Each state which participates in the Medicaid
program must have a state plan, which is a contract with the
federal government. This plan details the way in which the
state is implementing its Medicaid program. The state must,
within its state plan, assure that the Medicaid program 1is
the payor of last resort. To ensure that Medicaid is the
payor of last resort, the Social Security Act at Section
1902(a) (25) requires the state to take all reasonable
measures to ascertain the legal liability of third parties
to pay for care and services available under the plan.
Further, the Social Security Act at Section 1912 requires
that a state plan provide that, as a condition of eligibil—
ity for medical assistance, the individual 1s required to
assigr the state any rights to payment for medical care from
any third party. Section 10 of CSHB 166, which disallows
the state from seeking reimbursement from claimants awards,
places the state in the position of violating the require—
ments of the Social Security Act, the state plan provisions
and subsequently in jeopardy of federal sanctions of part or
all of its match to the state"s Medicaid program.

POSITION

The Department recognizes that the high cost of profes—
sional liability insurance 1s contributing significantly to
the rise in health care costs and the unavailability of some
health care services. However, the provisions of CSHB 166
which threaten the federal government®s participation in the
state"s Medicaid program are sufficiently serious that the
Department opposes the bill in i1ts present form.

RECOMMENDED:
Kim Busch, Director
Division of Medical Assistance
RECOMMENDED
Myrg”M. Munson, Commissioner
Dept, of Health & Social Services
DATE:
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NOTICE: This opinion la subject to formal correction before
publication in the Pacific Foportar. Raadera are reguested to
bring typographical or other formal errora to the attention of
the Clerk of the Appellate Court*, 308 K Street, Andhorage, Alas-

ka 996501, In order that correction* may be mad* prior to perma-
nent publication.

THE SUPREME COURT OF THE.STATE OF ALA8XA

BRETT JACKSON and LINDA
ESTRADA, _ 1

Petitioners,

Fila I\!O 8-1677

(G

OPINION
JOHN POKER, M.D.; FAIRSANKS

HOSPITAL AND HOMES SOCIETY OF

AMERICA, INC.; EMERGENCY ROOM,
INC.; WILLIAM H. MONTANO,

M.D.; and GEORGE VRABLICK,

M.D.,

>
)
).
i
MEMORIAL HOSPITAL; LUTHERAN )
)
)
)
)
i

[No. 3237 - October 16, 1987)
Respondents.

Petition for® Review from the Superior Court
of the State of Alaska, Fourth Judicial
District, Fairbanks, Gerald J. Van Hoonissen,

Judge.

V - @&
Appearances; Michatl Cohn, Dan A. Hanalay,
L.- Av*a Lua™p Law Offices of L. Ases Luce,
Anchorage, for Petitioners. Jamea J

Delaney, Howard A. Lasar, Delaney, Yfilaa,
Hayes, Reitman * Brubakar, Anchorage, for Re-
spondents Fairbanks Manorial Hospital- and Lu-
theran Hospital k Home". Society. Peter J.

n P % Kaaasen, Burr, Pease t Kurta, Anohorage, for

Ve Reapondanti John Powar, M.D. and Emergency

y o # Rooa, Inc. David C. Croaby, Counoil «
Croaby, Juneau, for Health Aiaooiation of
Alaska, Ail&ious Curias.

Vg " Baforai Rabinovita, Chiaf Juatioe, Burka,

— -

Matthawa and Compton Juaticaa. [Moors,
Juatioa, not participating.]

BURKE, Justice.
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Fiscal Note
CS for House Mill No. 166

There will be no FY90 Impact.

The FY9I Medical Assistance program has budgeted pro%ram receipts of 400.0 In
the contractual line for the Third Party Liability (TPI> contractor's contin-
%ency fee and 250.0 for collections and recoveries In the grants line. Total
udgeted FY91 program receipts are 650.0. The following displays the budgeted
program receipts allocations within the Medical Assurance components:

Medicaid Medicaid
CRM Non-Faclllty Fact Lty Total
300 104.0 260.0 400.0
700 65.0 162.5 250.0
169.0 422.5 650.0

First, this flscal note assumes that passage of this Ieglslatlon would elim i-
nate the need fnx the TPL recoveries contract. Secon I}/_, this fiscal note

assumes that exp.~ditures for pro?ram services will continue regardless of

whether recoveries arc made or not. A third assumption is with regard to the
Health Care Financing Admiristration's (HCFA's) reaction to the invalidation
of the State Medicaid plan as a result of passage of this legislation. If

past actions are indicative of future action, HCFA, at the least, will annual-
ly es.ioate the amount of recoveries foregone as a result of this legislation
and disallow that amount from the state's claims for federal reimbursement.

The most HCFA could do would be to deny federal financial participation (FFP)
for all Medicaid program expenditures of 116.8 million. For purposes of this
fiscal note we have Presented the cost optimistic reaction on the part of

HCFA.  Lastly, this fiscal note assumes third party recoveries will remain

stable at approximately 600.0 per fiscal year.

The following table displays the FY9L impact of this legislation:
Medicaid

Line  Item CRM Non-Facllity Facility Total
36.0 104.0 260.0 400.0

%(OJQFAL 236.0; 5104.03 2260.03 2400.0;

169.0 422.5 650.0

% 8FMPr0gram 58.3) | 84.5§ §211.2§ £295.73
4 Federal _ 84.5 211.3 295.8
5 CF 22.5 34.0 585.0 841.5
TOTAL (36.0) (104.0) (260.0) (400.0)



The following line numbers relate to the corresponding line number on the
preceding page:

1. Eliminates the TIM recoverleu contract expenditure authority in accor-
dance witli the farkt oBxumption.

2. Eliminates the budgeted program receipth of the Medical Assistance
components which would have been cnllerted bg the TM contractor. As
shown previously, these represent the sum of Doth the contract and grants
expenditure lines.

344. The federal HCFA disallowance of estimated recoveries foregone during the
year. Sec assumption three above.

S. Represents the required additional state general fund appropriation to
maintain the progran at the same level of services in light of eliminat-
ing the TIM. recoveries and federal disallowances.
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1Y THE LABOR f, COMMERCE COMMITTEE

IN THE HOUSE
HOUSE HILL NO. 997
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A DILL
For an Act entitled: "An Act relating to civil actions; amending Alaska

Rules of Civil Proccdurt 68 and 82; and providing for
an effective date.”
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. (,) Tort law in this state has
generally been developed by the courts on a case-by-case basis. While this
protsss has resulted in some significant changes in the law, including
amelioration of the harshness of many common law doctrines, the legislature
has periodically intervened in order to bring about needed reforms. The
purpose of this Act is to enact further reforms in order to create a more
equitable distribution of the cost and risk of iInjury and increase the
availability and affordability of insurance.

(b) The legislature finds that boroughs, cities, and other govern-
mental entities arc faced with increased exposure to lawsuits and awards
and dramatic increases in th< cost of insurance coverage. These escalating
costs ultimately affect the public through higher taxes, loss of essential
sorvi“"es, and loss of the protection provided by adequate insurance. In

order to improve the availability and affordability of quallty governmental

se}vices,, cpraprehensive reform is necessary. s\JVv i( csCISHiM*
oo -“1 1 H - -h wtfu: ritrrs, schooll
>*'cj The Megislature finds comparably icost inc”pas”,- MiM-"~rords-
sional liability insurance. Escalating malpractice insurance premiums

discourage physicians and other health care providers from initiating or
continuing their practice or offering needed services to the public and

contribute to the rising costs of consumer health care. Other

HBO597A -1- HB 597



IN

o O

o

15
16
17
18
19
20
21

23
24
25
26
27
28

29

professionals, such as architects and engineers, face similar difficult
choices, financial instability, and unlimited risk in providing services to
the public.

(d) The legislature also finds that general liability insurance is
becoming unavailable or unaffordable to many businesses, individuals, and
nonorofit organizations in amounts sufficient to cover potential losses.
High premiums have discouraged socially and economically desirable activ-
ities and encourage many to go without adequate insurance coverage.

(e) The legislature also finds that citizens should be encouraged to
serve as board members and officers of public corporations and electric or
telephone cooperatives. These organizations serve important governmental
functions, and their vitality and effectiveness depend upon the willingness
of experienced individuals to seek [leadership and decision-making roles
within them. Accordingly, these board members and officers should be
protected from liability arising from an act or omission within the scope
of their duties, unless the act or omission constitutes gross negligence.

() It is the intent of the legislature to reduce costs associated
wit!, the tort system, while ensuring that adequate and appropriate compen-
sation for persons injured through the fault of others is available.

* Sec. 2. AS 09.10 is amended by adding a new section to read:
Sec. 09.10.052. CERTAIN ACTIONS THAT MUST BE BROUGHT IN SIX

YEARS. (a) Notwithstanding AS 09.10.140, a person may hot bring an

action for personal injury, death, or property damage unless the

action is brought within six years of the earliest of

(1) the date a product alleged to have caused the personal
injury, death, or property damage was purchased;

(2) the date of substantial completion of the construction
alleged to have caused thepersonal injury, death,or property damage;

or
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(3) tho date of the last act alleged to have cauncd the
personal injury, death, or property damage.

(b) This section does not apply if

(1) the personal injury, death, or property damage wan
caused intentionally; or

(2) a shorter period of time for bringing the action  is
imposed under another provision of law.
*Sec. 3. AS09.10.070 is amended to read:

Sec. 09.10.070. ACTIONS TO BE BROUGHT IN TWO YEARS. A [NO]
person may not bring an action (1) for libel, slander, assault, bat-
tery, seduction, or false imprisonment [, OR FOR ANY INJURY TO THE
PERSON OR RIGHTS OF ANOTHER NOT ARISINC ON CONTRACT AND NOT SPECIF-
ICALLY PROVIDED OTHERWISE]; (2) upon a statute for a forfeiture or
penalty to the state; or (3) upon a liability created by statute,
other than a penalty or forfeiture; unless commenced within two years.
*Sec. 4. AS 09.10 is amended by adding a new section to read:

Sec. 09.10.075.  LIMITATION ON ACTIONS INVOLVINC INJURY TO PERSON
OR PROPERTY, (a) Notwithstanding AS 09.10.140. a person may not
bring an action for personal Injury, death, or property damage unless
the action is brought within two years of the accrual of the action.

(b) This section does not apply if a shorter period of time for
bringing the action is imposed under another provision of law.

*Sec. 5. AS 09.17.020 is amended to read:

Sec. 09.17.020. PUNITIVE DAMACES. Punitive damages may not be
awarded in an action, whether in tort, contract, or otherwise, unless
supported by clear and convincing evidence of malice, bad motive, or
reckless Indifference to the interests of another and conscious acts
showing deliberate disregard by the defendant.

*Sec. 6. AS 09.17.030 is amended to read:
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Sec. 09.17.030. DAMAGES KF.SULTING FROM COMMISSION OF A CRIME. A
person who suffers personal Injury or death may not recover damages
for the personal Injury or death if the injuries or death occurred
while the person was engnp.ed in the commission of a crime [FELONY],
the person has been convicted of the crime [FELONY], including con-
viction based on a guilty plea or pica of nolo contendere, and the
crime [FELONY] substantially contributed to tlie injury or death. This
subsection (SECTION] does not affect a right of action under 42 U.S.C.
1983.

Sec. T.AS09.17.030 is amended by adding now subsections to  read:

(b) This section docs not apply toa person who suffers personal
injury or death if the person liable for tho damages

(1) was engaged in the commission of a crime at the time
the personal injury or death occurred; and

R SRR EBowwRroa>=w —~ -
*

Ib (2) has been convicted of the crime, including conviction
16 based on a guilty plea or plea of nolo contendere.

17 (c) In this section "crime" has the meaning given in AS11.81.-
18 900(h).

19 * Sec. 8. AS09.17.040(d) is amended to read:

2 (d) In an action torecover damage's, the court shall, at the
2 request of a  [AN INJURFD]party, enter Judgment ordering that amounts
2 awarded a Judgment crcdito for future damages be paid to the naximum
23 extent feasible by periodic payments rather than by a lump-sum pay-
24 ment. |f a portion of the Judgment awarded ii owed to an attorney
2b under a contingent fern agreement, that portion of the judgment shall
26 be reduced to present value and paid In a lump sum.

21 * Sec. 9. AS09.17.040(f) is amended to rend:

28 (f) A Judgment ordering payment of future damages by periodic
29 payment shall specify the recipient, the dollar amount of the
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pnymrnta, Including any increaoca In future paymentn for anticipated
inflat ton, the interval between payment#, and the number of payments
or the period of time over which payments shall be made. Payments may
be modified only in the event of the death of the Judgment creditor,
in which case payment:# may not be reduced or terminated, but shall be
paid to persons to whom the Judgment creditor owed a duty of support,
as provided by law, immediately before death. In the event the Judg-
mcnt creditor owed no duty of support to dependents at the time of the
Judgment creditor®s death, the money remaining shall be distributed in
accordance with a will of the deceased Judgment creditor accepted into
probate or under the iIntestate laws of “,ie state if the deceased had
no will.

Sec. 10. AS 09.17.050(a) 1is amended to rend:

(&) Unless the act or omission constituted gross negligence, a
person may not recover tort damages for personal injury, death, or
damage to property for an act or omission to act in the course and
scope of official duties, from [ON"E OF] the following:

(€H) a member of the board of directors or an officer of a
nonprofit or public corporation;

(2) a member of the board of directors of a public or
nonprofit hospital, ol a member of a citizen"s advisory board of any
hospital;

©)) a member of a school board of a school district;

@) a member of the governing body, a commission, or a
citizen"s advisory committee of a municipality of the statej

(5) a member of the board of directors or an officer of an
electric or telephone cooperative organized under AS 10.25.

Sec. 11. AS 09.17.070 1is repealed and reenacted to read:

Sec. 09.17.070. COLLATERAL BENEFITS. Except when the collateral
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source by law or contract moot be repaid and except death benefitU
paid under life Insurance, a person may recover only damages that
exceed amounts received by that person as compensation for the injur

leu from collateral sources, whether private, group, or governmental,
and whether contributory or noncontributory. Evidence of collateral
sources, other than a source that must by law or contract be repaid
and the death benefit paid under life insurance, shall be considered
by the trier of fact in determining the amount of an award, nnd shall
be considered by the court in determining if an award 1is excessive.
The trier of fact shall be informed of the tax implications of an
award of damages. The court may take into account the value of the
person®s rights to coverage exhausted or depicted by payment of these
collateral benefits by adding back a reasonable estimate of their
probable value, or by earmarking and holding for possible periodic
payment under AS 09.1/.040 that amount of the award that would other-
wise have been deducted, to see iIf the impairment of the person®s
rights actually takes place in the future.

* See. 12. AS 09.30.070(a) 1is amended to read:

(©)) The rate of interest on judgments and decrees for the payment
of money is eight [10.5] percent a year, except that a judgment or
decree founded on a contract in writing, providing for the payment of
interest until paid at a specified rate not exceeding the legal rate
of interest for that type of contract, bears interest at the rate
specified In the contract if the interest rate 1is set out iIn the
Judgment or decree.

* Sec. 13. AS 09.30.070 is amended by adding a new subsection to read:

(c) Prejudgment interest may not be awarded for future economic
or noneconomic damages.

* Sec. 14. AS 09.55.580(c) is amended to read:
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(c) Except aa provided Ip (.) of thin section, in [IN] Ffixing
the amount of damages to be awarded under this section, the court or
jury shall consider all the facts and circumstances and from them Ffix
the award at a sum which will fairly compensate for the injury result-
ing from the death. In determining the amount of the award, the court
or Jury shall consider but is not limited to the following:

(1) deprivation of the expectation of pecuniary benefits to
the beneficiary or beneficiaries, without regard to age thereof, that
would have resulted from the continued life of the deceased and with-
out regard to probable accumulations of what the deceased may have
saved during the lifetime of the deceased;

(2) loss of contributions for support;

(3) loss of assistance or services irrespective of age or
relationship of decedent to the beneficiary or beneficiaries;

(4) loss of consortiam;

(5) loss of prospective training and education;

(6) medical and funeral expenses.

Sec. 15. AS 09.55.580 is amended by adding a newsubsection to read:

(@ The amount awarded by the court orjury for nonpecuniary
damages may not exceed $50,000.

Sec. 16. AS 09.60.010 is amended to read:

Sej. 09.60.010. COSTS ALLOWED PREVAILING PARTY. The supreme
court shall determine by rule or order the costs, if any, that may be
allowed a prevailing party in a civil action. Unless specifically
authorized by statute or by agreement between the parties, attorney
fees may not be awarded to a party in a civil action for personal
injury, dcathA or property damage related to or arising out of fault,
as defined in AS 09.17.900 |\ UNLESS THE CIVIL ACTION IS CONTESTED

WITHOUT TRIAL, OR FULLY CONTESTED AS DETERMINED BY THE COURT].
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* Sec. 17. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.096. CIVIL LIABILITY OF HOSPITALS FOR NONEMPLOYEES,
(@ A hospital that is required to provide services by S 18.20 or
regulations implementing that chapter, or that 1is subject to regu-
lation with respect to the provision of services, is not, solely for
that reason, liable for civil damages as a result of an act or omis-
sion in administering those services by a health care provider who 1is
not an employee of the hospital.

(b) Compliance with the standards of a public or private licens-
ing or accreditation agency with respect to provision of services, or
adoption by the hospital of bylaws or regulations governing provision
of services, may not be construed as an assumption of civil liability
by the hospital for the acts or omissions of a health care provider
who 1is not an employee of the hospital.

(¢) A hospital is not, solely for reason that a health care
provider was the actual, apparent, or implied agent of the hospital,
liable for ci\il damages caused by the acts or omissions of a health
care provider who is not the hospital®s employee, if the _iospital
provides notice that the health care provider is an independent con-
tractor. The notice required by this subsection must be posted con-
spicuously in all admitting areas of the hospital, published at least
annually in a newspaper of general circulation in the area, and must
be in substantially the following form:

Notice of Limited Liability
The following health care providers are independent
contractors and are not employees of the hospital:
(List specific health care providers)
The hospital is responsible for exercising reasonable care in

granting staff privileges to practice in the hospital, for reviewing

HB 597



those privileges on a regular basis, and for taking appropriate steps
to revoke or restrict privileges in appropriate circumstances. The
hospital 1is not otherwise liable for the acts or omissions of a health
care provider who is an independent contractor.

@ Thissection does not preclude liability for civil damages
that arethe proximate result of the hospital®s own negligence or
intentional misconduct.

(e In this section,

@ "health care provider™ has the meaning given in AS 18.-
23.070, except that itdoes not include a hospital or an employee of
the hospital;

(2 "hospital™ has the meaning given in AS 18.20.130 and
includes a governmentally owned or operated hospital.

* Sec. 18. AS 21.06.110 is amended to read:

Sec. 21.06.110. DIRECTOR"S ANNUAL REPORT. As early iIn each
calendar year as is reasonably possible the director shall prepare and
deliver an annual report to the legislature and the commissioner,
showing, with respect to the preceding calendar year,

(1) a list of the authorized insurers transacting insurance
in Alaska, with such summary of their financial statement as the
director considers appropriate;

(2 the name of each insurer whose business was closed
during the year, the cause of the closing, and the amount of ascer-
tainable assets and liabilities of each closed business;

(3 the name of each insurer against which delinquency or
similar proceedings were instituted, and a concise statement of the
facts with respect to each proceeding and its present status;

(4) a statement in regard to examination of rating organi-

zations, advisory organizations, joint underwriters, and joint
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reinsurers as required by AS 21.39.120;
(5) Lhe receipts and expenses of the division for the year;
{6) rocommendutions of the director as to umcndmcnta or
supplementation of laws affecting insurance, or the office of dircc-
tor;
(7) other pertinent information and matters the director
considers proper”®
(8 an analysis of medical malpractice Iinsurance rate
changes occurring as a result of court decisions in the state involv-
ing personal injury or death.
*Sec. 19. AS 97.37.170(g) 1is repealed and reenacted to read:
(@) Aperson may not bring an action for damages against a peace
officer, or members of the emergency service patrol, based on the
performance or failure to perform a duty iImposed under this section.
unless the act or omission of the peace officer or member of the
emergency service patrol is grossly negligent, reckless or intention-
al.
*Sec. 20. AS 09.17.010(c), 09.17.090(c) and AS 09.55.598 are repealed.

*Sec. 21. REPORT. The Department of Commerce and Economic Develop-

ment,with the cooperation of all state agencies, shall vreport to the
legislature by the 30th day of the Second Session of the Seventeenth Alaska
State Legislature on closed insurance claims and insurance company TFi-

nances. The report nur/t consist of

(1) astudy of closed insurance claims to identify
(A) the extent to which the legal system has or has not
been the cause of dramatic liability insurance increases or decreases
and coverage reduction iIn crisis lines in the state;
® how victims are faring under the present system;

© what the various specific tortreform measures have
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actually accomplished; and

decreuBo i

&)

extent to which

(0) if the passage of

this Act has resulted in u measurable

n instirunce rates in the state;

a study of

insurance company finances to determine

(A) drnmatic liability insurance rate increases and cover

age limitations in the state are,

or are not, cost*Justified in re-

lation to awards, settlements, and relevant court decisions in Lite

state

involving personal injury,

fault; and

system

death, or property damage has on

(B) legislative or regulatory actions affecting the tort

insurance rate Iincreases.

in the state are necessary to resolve the state’s liability

* Sec. 22. AS 09.30.070(c) asadded by sec. 13o0of this Act, has the
effect of amending Alaska Rule ofCivil Procedure 68 by providing that
prejudgment interest may not be awarded for future economic or noneconomic
damages.

* Sec. 23. AS 09.60.010 as amended by sec. 16 of this Act, has the

effect of amending Alaska Rule ofCivil Procedure 82 by prohibiting the

award of attorney fees

property damage,

* Sec.

24.

in a civil action for personal injury, death, or

unless allowed by statute or by agreement of the parties.

APPLICABILITY. This Act applies to all causes of action

accruing on or after the effective date of this Act.

* Sec.

HBO597A
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This Act takes effect
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immediately under AS 01.10.070(c).-
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ANcene M Cole MD Svchon Editor

Medical Malpractice and the Tort System

Peter D JacoDson, JD, MPH

FEW TOPICS in health care policy generate more conten-
tious commentary than medical malpractice. To some, the
recent trend of increasing liability awards and malpractice
insurance premiums isa major cnsis that affects the or%anlza-
tion ,an? pr?ctlc_e of medicine, Th athers, g Is a sign that the
medical profession has not yet developed adequate controls to
sanction deviations from Standard practice. In either case,
the escalation in medical professional liability awards raises
Important public gollcy |s§ues concernl,n? th? underlylng [ea-
sons for the awards ‘and the potential” effects on’ médical

aractice and service delivery.
S*e also p 3291.

~While the full dimension of the crisis is difficult to %,oecn‘y,
rising malpractice insurance premiums and increased claim
frequency and. award severity have been, until recentI%/, Its
Prl a% manifestations. Various _explanations _for these
rends ‘have been roeposed, with little agreemc.it as to the
nature or causes ofth Rroblem.i ,
_Although lawyers, the legal system, the medical profes-
sion, and"the inurance md,ustrY have all been "blamed" for
the current medical professional liability situaion, there is a
growing perception that something is wrong with the manner
in which the tort system assesses liability"and awards com-
Pensatlon in medical malpractice cases. Many physicians con-
end that the entire claim-settlement process fdjls to distin-
quish between. negligent and nonnegligent behavior in
assessing liability*"* and thus exposes them to liability for
adverse outcomes as well as for negligent medical Rractlce.
Large jury verdicts and relatively gady access to the court
sysemi contribute to these perceptions.

In response, much of the recent debate has focused_on
reforming the tort system as a solution to the recurring
malpractice crisis." I{'is more likely, however, that this crisis
results from complex interactions between the medical, legal,
and insurance industries and cannot pe hlamed on any one
source. Rising health care costs, for instance, contribute to

From IP* Ben*v,0(*iSC'*«e»»DiD*rIm«ni Tfi« RANO Coip S*nw Mon,c» Cylil

Tr* eoneiutioni mpreiiod Minn amen tit thoaa 0 mo aumor ana do ncx
nocamniy riiiocitnoao oi Tho RANO Cotv

Aocmnl ‘oquotli 10 mo BonavoraJ Scotch Dopanmoot Tho RANO Corp. 1T00
Mam Si. °0 So* 2138. Santa Momca, CA90*04-2138 (Mrjacooeen).
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larger jury . is, which in turn contribute to increased
medical ma.i .tine insurance premiums.. As such, medical
malpractice is not one problem but a series of interrelated
problems that involve the requlation and social control of
medical practice, quality of caje, insurance markets, and the
consistent assessment of ability by the courts.

Th provide_a broader context for the malpractice debate,
this article will evaluate changfi in Iegal doctrine and practice
over time. The tort system op- ‘tea fo Prow ecomﬁensatl n
to an maured party, to pro> -entlves tor redlcing the
risks and costs of injuries (th ~'nce), and to provide
ﬁcc untability. for |n%1r_|ous o» . _juiough this system

as been criticized asbeing an economically inéfficient requla-
tory mechanism whose cdsts vastly exceéd its benefits, this
article is neither an analysis ofthe tort system'sr rengths and
weaknesses in resolving medical malpractice disputés" nor a
broad critjque of tort law. _ _

Instead, | will analyze how evolutionary changes in legal
doctrine and practice’ have contributed o incréased claim
frequency and award seventy. | conclude that these changes
do not provide a full explanation for the continued rise” in
awards and that no single doctrinal change has led to recent
malpractice ||ab|||t¥ problems. Thus, chan%es in Ie?al doc-
trine alone are not fikely to reverse current trends, although
tort reforms will help to stabilize and moderate award sever-
ity. Effective medical professional peer review, risk manarge-
ment, and the cg_ntmued development of standards to define
appropriate medical Intervention are needed to reduce the
Incidence of substandard medical care. _

_The first part of this article is a review of medical profes-
sional liability data trends during the past 20 years. In the
next section, | discuss legal trends durln? this period, focus-
ing on several hypotheses that might expfain the data, Final-
ly,"| suggest séveral public policy measures that might be
Undertaken in response to these trends.

MEDICAL PROFESSIONAL
LIABILITY DATATRENDS
General Trend*

Assembling data to analyze em,?l_rlcally recent trends in
medical malpractice cases can be difficult."For Lhe most part,
malpractice data are not systematically collected and ana-
lyzed, making it difficult to estimate the Scope of the malprac-
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tice problem." We know very little about the incidence of
negligent iatrogenic injuries, the relationship between quali*

ty of cart and” tort awarda, or why. people Seek recovery
&rouﬂgh the tort sgstem. Other r%aPS in available informatiof

Include the deterrént effects of malpractice liability on medi-
cal practice, the effects of malpractice insurance premium
Increases on the aval'ability ofservices for high-risk E)_atlents,
and the effects of risk-management or loso-prevention pro-
grams on claim frequency and award severity.

Regardless of these gdps, the trend in claim frequency and
award severity is unmistakable. No one dlsFutes that from
the 1970s until the mid-1980s, medical malpractice award
severity and claim frequency increased sharpl){ and without
Interruption. Nor is there niuch dispute that, dlthough there
IS considerable unexplained variation, awards are syStemati-
cally related to injury seventy, and for permanent irfjuries, to
life expectanc?/.,A]l o

The available data su %est that malpractice ||ap|||t¥ IS not
randomly distributed in‘the physician populatlon but vanes
according to specialty and practice location. It does not_aP-

ear, owever, that dnly a “few ,ohysm_lans are responsible
or adisproportionate Bhare of malpractice tort awards. Cer-
tain specialists (particularly surgeons and obstetricians and
gy_necolo Ists) have a much higher risk of being sued. and of
eing su lected_to higher awards than other physicians,
althqugh there is no Teason to suspect that they are more
negligént than other physicians. In all likelihood, this accurs
eCause gertam procedures have a higher grobablllt 0f gim
ducingaaveree gutcomes In theabaence of error. Also, erTprs
In thesg specialties are more detectable and can result in more
Mtperely injured patients than in most other areas of medical

2.
Itisalso ?enerally agreed that theDroportion of potentially
compensable malpractice incidents th*t reach th* claiaanst-
tlement process or tort system is iow*+ According to the
widely cited study by Mills", only 1in 10 legitimate malprac-
tice incidents reaches the tort system. Froni'this perspective,
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the problem is that too few, rather than too many, caseireach
the tort system or claim-settlement process." " Of the cases in
which a Claim is filed, available data suggest that the tort
system overcompensates those with modest Josses while un-
dercompensating those with very serious mlurles and large
losses.1In somecases, the tort system fails to compensateé a
negligently injured patient; in otfier cases, compensation may
be awarded to someone who was not injured through substan-
dard medical care.

Claim Frequency and Award Severity

Looking first at the frequency of filed claims, Fig 1 shows
sharp increases from the 19705 to the mid-1980s, with reduc-
tions occurring In the fate 1980s. Between 1975 and 1985,
claims per 100 physicians more than doubled.*while between
1976 and 1981, claims against qbstetricians and %ynecolo ISt
tripled.x Because the proportion of incidents that resufts in
claims; is ver_¥ low, claim filing could show major increases
over time without suggesting any increase in substandard
medical practice if the percentagé of claims from legitimate
malpractice incidents filed rises even_sll?htly.

For the time being, the rise in claim Trequency appears to
have moderated, as Some recent studies have indicated a drof
or leveling in both claim and paid-claim frequency. &>~
Florida,  for Instance, Nye et a* suggest that cldim fI|In(%
peaked in 1984, Major medical malpractice insurers repor
similar trends be%mn_mg In 1986.* It is too soan to determine
whether this Is a Statistical aberration, a leveling before new
Increases, the increased costs of ||t|giat|n marginal claims, or
the long-term effects of state tort reforms,” hospital risk-
management efforts, and enhanced pr ifessiopal sanctions.

E|V| regard to award severitv (Fif 2), median awaras have

reased ~ steadily over time. m ‘medical malpractice
es,"" but the average verdict has soared."* Between
1975 and 1984 average” medical malpractice verdicts in-
creased at nearly twice the rate of the consumer price index.
In one study,r "the average expected medical malpractice

Pig 1 -Malpractice claon frequency Data from tne
Amencan Medcal Auocabon. Soooeconomic
Monrtonr j System.

MEY
1987
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verdict in two jurisdictions was compared during two time
periods, 1975 to 1979 and 1980 to 1964. aho ving @ threefold

tly Il rnors Likewise, Nye et al’ found that between 1975 and
9 6 Inflation-acjusted mean. paidl claims rose fivefold, while
Inflation- adrusted median paid claims rose nearly threefold!

@DA\erage yeary Increases reflect these trends In'real terms.

Nye etal’ found that the average cost ofa paid claim in Florida
rlngc8r6eased at a compound rate"of 7.6% per year from 1975 to

Even with fewer clarms neither median_ nor average
awards have yet declined, althou hthe steep rise in average
awards seems to have moderate Thus, recent malpract]
insurance premium reductions appearto resul from declining
total paid claim dollars rather than from declining median or
average awards, Despite a reduced claim-filing rate, the av-
erage award paid by St Paul (Minn) Fire and Marine Insur-
ance Company (a major underwriter of medical maIpractrce
rnsurancefrn‘creased by 16% from 1986 to 1987an by 6% from
1987t0 1988." As with'the decling in claim fre ency, rt IS too
soon to determrne whether continuing tort reforms will ufti-
mate?/] result in. reduced median an average awards, al-
though local variation may result in greater reductions in
certdin areas,

The award severity data reflect a skewed distribution,
attributable to an inCrease in large outlier awards. n the
1980s, million-clollar awards accounited for a drsproportronate
share of tort indemnity awards generally, and of medica
malpractice awards in particular,™ ' Recent data, however,

suggest that the frequency of million-dollar awards has de-x

dinedTTf OnTm-hu ontrnues average uwunl seventy muy
alsojJedmeT

|t seems ukely that hi&h-| rnrun{ c3ses, have an inordinate
effect on malpractice. statistics . tccoidihg 16 tHe

@ General Accounting O ffrce obstetricians sccounted for 10%

of total claims, but™27% of total indemnity. The St Paul Fire
and Marine Insurance Comﬁ ny* reports that birth-related
injuries hive replaced anesthesia- reIated Injuries as the most

3322 -AVA Cece-e*' i5 '989-W 262 23

nse rn San Francrsco Calif, and a fivefold nse i Cook Coun-

costly claims. One study of California claims-_found that by
excluding birth-injury Cases, average rndemnrtY of reported
large losSes (verdrcts and settIements of more than 150 000)
wouId havt eclrned bg 28% roml
Finally, most claims are sett lea wrthout any pa¥ment and
defendants win most of the litigated cases. A recent survey In
three Iar?ely rural states reported that the de ense varled
n 81%0 the rtrg{ate casesttData romt e 198TAmerican
College o( UbsLétncians and Gynecol ogrsts surveré Indlicate
that defendants v/on es% ofall Claims a Judrcated y arbitra-
tion or | ur%/ verdict, although this was down frem 81% re-
orted rn he 1985 American College of Obstetricians and
ynecolopsts survey.- At least in"urbsn areas, however
Iarntrffs may be winning a higher percentage of medical
Practrce verdicts than 20 years ago. Peteraonr reports
laintiffs® vrctorres in medical malpractice cas«s in-
creased uring. s 20-year perrod from 21% to 53% in San
Francisco, Calf, and from 25% to 49% in Cook Count}/ This is
consistent wrth other findings showing that urbanisation 1san
important predictor ofaward seventy.

Data Constraints

In evaluating these data, some rmportant limitations must
be considered.” Aside from major gap* ur avadable data, the
reported data canngt be compare easr g Each diu-report-
rnPsystem usesadr erentstandard or ernrngthepn rr al

allegations of negligence, and each system Uses different
assumptions and numerical bases for dita reporting. Some
rep ort data from all claims and expenses lie. defense .Costs),
rnc drnﬂ settlements and those in which ng in emnrty was
P QOthers rvpwrt uverugus unly on a cluimi*-panl o
ooking at nonzero jury awards alone. Because many of the
claims filed result in rio indemnity payments, how those are
incorporated rnto the frgures makes amajor difference in the
ap8arent scope of the (ﬁ)?

ne result of these dif rent a proaches IS that estimates of
average verdicts vary w.iely 1Fig 3\ and stafements about
averages need to be scrut nued anexample. Jury Verdict
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RaAaarch” report* thst the annual avenge medical milpnc-
Uca. verdict rose from aﬁprommately U00000in 1980to SI 4
million in 1986. Sine* thu report only indudts averages, for
Atial jury veitiicta (unadjuattd for poattrial reductions), it
qPvidés ami*leading picture in view of indications that [arge
jury awards are often substantially reduced in posttnal pfo-
ceedings. In medical malpractice cases, for instance, Shanley

|
and Peterson” found an average poettna) reaction ofmsi..

They also found. that "rKTucuons were disproportionate to
Iar,ﬁ,e swards, with medical malpractice awards between Sl
million and SL0million reduced by anaverage of 35Kv Broder™*
found_ similar reductions. Thus, if the dau regarding award
severity dls_re([]ard the effect* of posttnal réductions, the
avera ?s misstate the dimension, %Ithough not the senous-
neai, 0t the medical maIPractlce problem. , _
Glven the nse In health care cost* over an e%uw,alent neri-
od, It IS not su_rprlsch] that_jury verdict* are highy. The
soaring economic cost or"tre_atlng permanent andtotal dis-
abilities 1s no doubt a factor N many of these large verdict*,
(eneral rising aalanes may also account for some portion of
larger economic . loasee {Srw York January 31,
1988;eect 3:2). This raises the question of whst proportion of
these Large verdicts ia for noneconomic damages. |f most ofa
large verdict ia for injury seventy, a* expressed through
economic damages, and, Lability it dccurately assessed qver a
range of cater. the rue in award seventy nay be a function of
factors beyond conrol of the ton syavem. Unfortunately, the
dau are inconclusive on this issue, and further research is
needed to isolate the effecU. of noneconomic damages on
Increased award seventy relative to economic lots. '*

JAMALTRENDS

Vrhe rise in claim frequency(, and award seventy has oc-

curred during s penod of continued advances andimprove-
ments in medierJ care. It thus seems unlikely that a general
deterioration inmedical practice standards accounts for these
trends, Nor is there an%_reason to believe thst individual
pggsmans are less skillKil today than they were 20 years
AED.
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Whst factori. then, account for the trends desenbed prew
ously? Whatever external factors may also be involved, such
8 increases in medical cosu, it is ‘sppropnite to analyte
changes inthe tort sysum during the past two decades  Have
standards for assessing Liability changed so that physicians
are now held to higher practice standards’ Are Couru and
Junes confusing adverse outcomes with physicon error” If
not. whst other exPIanatlons might be explared? The follow-
Ing sections evaluate vanous hypotheses that link the rue in
award seventy to changes within the tort sysum.

Are Physicians Now Held to Higher
Practn:% %Un ar é’% J

ne hypothesis. often used to explain trends in madical
ma pract}/c% ﬁu_ﬁﬁny IS that court® pand June* are h&gm%
Ph nciana to h|ogher liability standards, amounting to stnc
1ability, - inauad of the tadiuonal fault-hased ng Ilgen_ce
Ftand%rd ofcare If his, XPOtheSIS ere Fue, It coul %e tain-
y explain much of the InCrease In claim frequency and award
seventy, as well as suggesting reasonable solutions

In stnet liability, S physician could be held Lubie for ad-
verse outcomes regardless of fault. For a plaintiff to recover
m ntghgmet. he of she must show thst the physicon was it
fault gfallmg fo maintain the customary standard of care
owed to the patient. Cutiomary car* u t¥
the degree of core and skill ordmanJy used under similar
circumstances by members of the Jarofess_lon. In medlﬁl mal-
practice. the applicable standard of car* I* established by the
medical profession its*|f through expert medical testimony.

Little eviderce exists in the reported cases to confirm the
strict liability hypothesis. In fact, a perusal of numerous
meglical malpractice cases decided within the past 20 yean
indicates considerable subility in the general’ common-law
rules. The sundard of I|ab_|||t¥_ remaing what it has always
been; a fault-based determinatjon of whether the physician
maintained the applicable standard of care _

Technological Change. —A possible explanation for the
perception of strict liability is that although the standard of

pically defined as
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care has not chanct;ed, how it operate* in practice and what ia
nactuary to meet the standard mak/ have shifted over time
In_large "part, this change in how the standard operates is
driven by advances in technology, Improvements and c_hanges
In medical practice, and changes in legs! orq2n M lion and
practice As technology changgs, medical standards chan?e,
and what constituteS s minimum standard of care also
,changes. Although difficult to quantify, it is likely that the
introduction of new technolog%/_ has raised what is considered
tobe customary care to muchigher levels, giving the appear-
ance of meeting s hlghe,r standard in court

Along with opportunities for improved health care, techno-
|(?%IC&| advances create more o}%ortumtles fSrenvr, eitherin
lagnosis é” treatment, and those errors mﬂ){
visible and more sever* adverse outcomes The availability of
new technology 11 a particular problem for obstetric and
%%/necologlc practice because much of it is controversial and

ay not addto |mR[oved health care,"* while paradoxically
contributing to a higher oP_eratlng standard of car* Some
technologies, such aa genetic testing, electronic fetal moni-
tors. and ultraaonography, carry the Tisk ofincreased Lability
either through faillre to use in certain situations or for im-
properly intérpreting, the results M Technological advances
may have als_helped to creste an environmént of perhaps
unrealistic patient expectations that every neonate (or indeed
any medical_outcome) will be perfect. The ability to save a
severely in Aurrl low-birth-weight infant, when’that same
Infant would not have survived 2o years ago. carries with it
tt{e potential for Lligation that blamies the obstetrician for the
u\junes.

x_?ert Testimony.—In addition, with the demise of the

locality rule, which virtually Lnuted, testimony to the stan-
dard of care in the defendant* practice area, plaintiffs have
access to a wider array of preV|ous|1y unavailable testimony
from experts outside the local area. This moves the chanrqlng
standard down to the practitioner much faster, particufarly
since out-of-state or academic experts maR/ practice a differ-
ent, that 1s, ,hlgher standard of cart than practiced Iocallkl.
However, this does not mean that a de facto strict Lability
standard has replaced the neghgence standard. The question
Is how quickly these changes; should be adopted by the aver-
age practitioner at alime Whin changes occur very raPlldly.

Defensive Medicine.—Another possible explanation’ for
thegercep%lon ofahigher standard of care u that the familiar
problem of defensive medicine also operates to raise the
standard ofcare. Ththe extent that physicians order addition-
al testa U protection against subsequent Lability, the. added
tests become part of the changing standard of care. This msy,
however, be a, much a reaction to new practice standards as a
cause of them. [t is also difficult to. distinguish defensive
practices from those that are beneficial and"would have oc-
curred anyway,™ and there appear to be no dau that link
them to inCreased claim frequency or award seventy.

Jury Generosity

A second hypothesis is that “jury_gensrenty” Is a major
reason fof theae tr?nds. T0 be sure, it is possible that hune*
systematically confuse adverse outcome* with subsUhaard
cars, disregard w_dlmal Instruction*, and hold “ deep pocket*
defsndanuto a higher standard of care, or even confound the
notion of Lability with damages." Individual Junes may hold

MIS  >vs Decwoe* 50 JJ

resulrTT'TMore*

?fsndanu in medlce1l mal rac‘lce ?ases toe h(lj%;her sfandard
conduct than would t apP Icable to an individual defen-
ant More, broadly, cntiea ot the tort liability sysum often
?Ilerge thatgun_se may vie* themselves as an instrumenulity
or fedistnbuting wealth , o
However, sinCe there is very little sysUmatic evidence
re(t;ardlng_Jury behavior, it n sPeculatlve to blame Junes for
not following the law when defendant! win moat of the hit-
gated cases Indeed. Damon* concluded that available dau
fefuted the assertion thst junta disregard fault when assess-
ing liability, and judges have the suthonty to overrule juries
that dearly disregard either the evidence or the JUdPe'S, in-
structions™ No doubt, some couru and juries assets fiability
mcorrectly, lfut It has not heen shown Hhat coury or Ziunee
-gsumatca|X aSSetS riab gy IMProperly or impose an im-
proper standard of care on physicians. .~ _
When evaluating jury behavior ui medical malpractice
cases, two ipterrelated ISSlﬁES should be considered The ab-
sence of definitive research on appropnau gutcomes from
medical procedures (that it, the distribution of outcomes that
can reasonably be expected from medical intervention) makes
It difficult to”etubluh whether the outcome in any given
situation resulu_from inappropriate care (nePhg_en,ce of bad
luck," Confoundm([; this problem it the equally difficult jssue,

d
0
d

particularly in birth-tnjury cases, of attribufing an adverse
outcome to a Rartlcular cause. Scientific notjons of causation
letubhshed through probabilistic reason_lng)[ are very differ-
ent from the legal'deurmintlion of proximate ca ne ‘and can
be difficult to reconcile inan individual case .

While a detailed discussion of the causation issue is beyond
the scope of this article, one example might illustrate the
problem According to epldemI0|0§iIC research, the incidence
of newborns who have cerebral palsy has remained liable at
anywhere from 1.3 to 2.7 per 1000 Lve births." However, the
ttiologic factors thst lead to cerebral palsy are not well under-
stood”and can rarely Biedlcted, n the bans of perinatal
events," It it thua dificult to attribute an outcome of cere-
bral palsy to a Breventable perinatal event or, in other words,
to observed supstandard medical care.""Nonetheless, ajury
must decide what happened to an individual victim during the
blrthlngnprocess (based on the best available scientific evi-
dence), hardly an easy task. , N

Junes may well be' more sympathetic to a severely injured
newhqm in atinbuting causation to physician error," but
there icinsufficient emPlrlcal or case support for that concly-
sion " A review of reported obstetric and gynecologic cases IS
Inconclysive on this_point, and insurance company dau are
not available to confirm or refute this. Once aﬂam_, the Ie?al
rule 1tself seems to he stable over time**, whether it operates
differently in practice is harder to determine from the re-
ported cases. = . _

For example, it is possible thst reduced standard* of evi-
dence make It easier for Plamtlffs to show a causal connection,
or that the availabiLty of expert testimony allows “causation
cases to go for ird "Perhaps t greater percentage of causa-
tion cases art now reaching thé courts resultmq in Jarger
verdicts. A rtsearehable Rypothesis, for example, is that
courts are teem% different types at cases, raising more diffi-
cult notions of csusstion. then those thst were presented 20
¥ears_ ago. If to. the trends described previously may be a
unction of Lud,glng a different class of issues rathier than the
unpredictability or randomness ofjury verdicts
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Substantive Changes In the Law

AMrespit# the previous diacuaaion, the law ha* not remained

_ Ouring the past 20 years. Ur from it Athird hypothesis
I§ that theré h?ve been conm?erabIF proplaintifT substantive
chang™ Inthe law that may affect claim frequency and award
aavanty Many chan%es have rdeed been proplaintifT. tuch
aa the “aholition of tha locality ml*, abobtion of chantabla
|mmun|lty, axpanaion of informad conaant, and axpanaion of
vl oant mpmor (that ia amployar liability foramployac
W Ing!

Pr(?plaln%fT Haforma. -Ona of tha unanawerad amptnca)
quaguona ia Iha axunt to which aach change haa contnbutad
to changoa m_ag _regate fort liabibty awarli Damon* found
S'[atIStlcaJR/,Squ ifjcant effect* on claim frequency and award
aaventy It jurisaictjons that adopted the four” proplaintifT
docinnea pated previoualy, but tha etfacy peaked in 1976 and
[x | d¥clined. In an arialysts of dau from the American
Medical Aeaooation, Adam* and Zuckan.jan" found that none
oftheaa doctrine* had a statistically significant effect on claim
frequency. Althou%h the doctrine of informed conaant in par-
ticular haa generated considerable critical commentary and
attention, it'doaa not appear to have had a significant impact
on award seventy. The study by Adams and Zuckeirnan'
mdcaus that informed consent had a statistically sqnlflcant
relatlonshl{) to increased claim frequency between 1976 and
1981 but their studg did not addreaa aiward seventy. Dan-
son," however, found the effecu of informed consent to ke
Larger on claim frequenc¥, than on award seventy. If so. this
may add to the transaction coats of defending, such cases
Akce. increasing aggregate cosu for insurers), but may not
VrJvat much to average award seventy. o

In view of these findingi, it is unlikely that the proplaintiff
charges art a major cause of the current malpractice cnais,
although they may contnbute to the rising percenuge of
plaintifts' victories. Tb be sure, these changes could also
contnbut? to Iarﬁer agfgre ate payouu if more claims are
successtul, even those or madest valde, .

Prodefendant Reforms.—In reaction to the proplaintifT
reforms, a +'eounterre™orm*Lon’, set in during the mid-1970s
land continued into the_1960s) aa several prodefendant tort
reforms were enacted. These Included cape on noneconomic
damages, mandatory collateral offset (that is, any award is
net of other benefiu), shorter statutes of bmiuuon F]the time
penod in which [itigation must be |n|t|atedz and the use of
arbitration panela. These reforms apparently have reduced
award seventy from levels theY otherwise might have
reached.While the I(lan -term effects of state tort reform
efforts are still not tully known," recent evidence sugg_ests
that the counlerreformation is introducing greater stability
and predlctablllt){, on average. Qver time, fort reforms are
likely at least to Timit the rale of increase in sward seventy
and claim frequency. These reforms will perhaps reduce aver-
a%]e or median awards, but will not reduce the underlying rate
of medical malpractice incidents. _

Liability Expansions.—Finally, the types of cases. in
which liability might be determined have ‘expanded during

>ast two dacades. One example is the ahibty to recover
))Jonal dama%es without showing a physical” impact <a-
9h not ado
Tecovery for _
medical malpractice reduces a chance of survival to an even
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Jun*

ed in all jurisdictions| Another example Is* " _
r lots of a chance of survival. Where the alleged = An additional explanation for the dau trends ;s that

lower probability, the mgjured victim may recover to the
extent the malpractice reduced the chancee of survival For
two reasons, however, this is unbkely U) have s major effect
on aggregate trends first, the doctrine Is not accepted in all

icliona. and second, av,vli.ds.arg not likely to P]e large in
any event because recovery is limited to damagest at direct-
ly result from the premature death, such &* loSt eamings and
additional medical expenses.” *

An ares of new ligbility that may be extremel¥ troublesome
to obstetricians and gyriecologist™ is the tort ot wrongful life
or wrongful birth Moét Jurisdictions deny lability forwrong-
ful life (that is, s claim for damages brought by ‘an impaired
child Fs]_%[arents who aﬂlﬁge tBat b% for deféndant”™ neg!l ence
the child never would have been bom), but a growing number
ogurlsdllctlo,n* allow recovery for wrongful birth {w IchIsthe
parents’ claim for damages that result from t prenstally
detectable severe "irth defect).ru As discussed previously
the technologlcal ability to save infants, albeit in imperfect
condition, who would not have survived 20 yean ago carries
with It the potential for extensive ||ab|bt,¥_ awards, Genetic
screening testa,,althouph not now a lability problem, also
have the potential for farge indemnity awards if erroneous
test results are imputed to"physician efrar.

At the same time, there are indication* that courts are
begmnln(i< to restrain further expansions. Recent cases in
New York, have denied separate compensation for loss.of
e_wo mentoflife b}/nan un.onscious medical malgr(?ctlce lain-
tiff. Such rulings may not reduce current award levels, but
they may place Upperbounds on aggregate award seventy.

Changes InProcedural Rules

. Beyond these chan?es In substantive law, there have been
significant procedural changes (that is, the rules of evidence
that govern how tnais are conducted) that may also affect
trial gutcomes Little is known empincally about the relation-
ship between procedural changes and tridl outcomes, but it is
reasonable to expect that procedural changes can affect both
claim frequency and award seventy. By the mid-1970s, most
stale couru had adopted the more fléxible federal rules of
discovery and federal rules of evidence. These rules allow
plaintiffs’ Itwryers greater oppartunities for pretrial discov-
,cr%/ and. hencé, an éxpanded ability to discover and introduce
into evidence factors that may eithir prove lability or in-
crease a case's monetary value.”In addition, courts have come
to rely more _heaV|I¥ on exRert witnesses, particularly econo-
misu, to estimate Tuture health care coau. With access to a
wider_array of previously unavailable expert testimony,
plaintiffs are able to present stronger cases and damage
estimates 1o juries.** Such changes operate to facilitate the
plaintiffs’ burden of ﬁroof and allow any number of cases,
Which otherwise mignt not have gone very far. to achieve a
positive settlement or to be decided by ajury.

The use and importance of expert witnesses is an aspect of
medical malpractice litjgation In need of further research.
Like other procedural changes, the chanct;ln% use and reliance
on expert witnesses naY e an important determinant of
large awards, particularly in estimating future health care
cosu of ncurologically impaired infanu.

Changes In Legal Practice

changes in the organization and practice of law may influence
Meo-c*'sU'p'sci-ce-aeoeto™ 3325



%er behavior" and certainly influence the type* of cases
rgught to trial. st¥]en_1courtroom presentation* and tac-
uc* may be more sophisticated (shared information, hetter

@retna) discovery, expert witnesses), to that their trial_pre-

sentation is more ,con\,/lncmg. For example, the u%e (f-f video-
tape* and other Iitigation tools that show aday inthe life ofan
Injured patient enables a praintifTs attorneﬁ/ to present a case
more graphically to the jury than before." Juries may also be
hearmg stronger cases since lawyers may be more selective in
cages taken toajury. _

This farther aug eits that there haa been an important
shift during the paSto yean in the balance between plaintift
and defenae attorneys. Just aa the practice of medicing has
become mcreasmgrl]y specialized, so haa the pnctice of law,
mirroring trends throughout society (New York rimes. Sep-
tember 9, 1988:sect A:9X In all probability, greater special-
ization permits larger capital investment In malpractice
cases, sharing of knowledge and training with other special-

t

g of | ] trair
st and better preparation for litigation: Access to computer
ek 1 bl

atabases and Institutional support mechanisms increas
Likelihood of litigating the “right" cases for substantial
awards. One consequence of this;Is to provide greater access
to the tort system for injured patients (at least for those cases
where the expected vsJue exceeds the cos# of ||t|,gat|on .

Ongom%c anges in the orgwizat ion an ?ractl e of law are
not likely To affeCt outcomes o the same extent as changes in
legal doctrine or procedure, but thely can afTect what Aypes of
cases reach a jury and how a jury might respond; More
research ia necessary to determine the extent to which these
organizational and practice changes have affected trial out-
@ omes.- When taken tofgt%th(ler, h these changes

e leg

( [ Owever, ( , rg),ro-
vide a clearer picture al systemis role In explaining
recent trends,

PUBUC POUCY RESPONSES

If c,hangies In the tort system over time sye inadequate to
explain fully the nse in claim frequency and award severity,
then tort reform alone, 1 unlikely to Solve the malpractice
Problems faced by physicians. Indéed, focusing exclusively on
ort reform is Jikely to obscure the inherent complexity under-
lying the malpractice conundrum and the need to"develop
rodder approaches for ameliorating the problem.
~ Ata time when demands for chan%mg the tort system are
increasingly articulated, the empirical basis for malfing sound
B?HC_ decisions ia ina er%uat. onetheless, it is quite gossr
e, irnot likely, that demands for change will not wait for the
extensive reséarch needs dud previously, Assuming that
recent reductions in malpractice Bremluml provide a™"win-
dow of opportunity” for further debate, several measures can
be taken to better inform the policy process, regardless of
what mechanism is used to resolve miedical practicg disputes.
Fint, and most important, the medical profession should
expand work that has already begun to define what consti-
tutes appropriate medical intervention and what the appro-
priate outcomes are from medical intervention.- Defining the
range and probabilities of appropriate qutcomes will provide a
sounder buia for juries to differentiate between adverse
outcomes from the natural course of disease and substandard

&@nedical cart. In conjunction with appropriateness standards

the medical profession should also expand the use of medical
practice  protocols similar to the one developed for
anesthesiology.-
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Second, to the extent that the problem begins with substan-
dard practice, the burden 1s on the medical profession to
reduce the incidence of negligent iatrogenic injury.-- The
medical profession should continue to improve its sanctioning
ewd risk-management and loss-prevention mechanisms. In
the past, these”have not heen used effectively, and substan-
dard medical practice haa often not been punished.” As a
result, the tort system has imposed certain social controls as a
deterrent to substandard medical care. The burden should be
shifted hsck to the medical profession to reduce injury costs
throurf:]h eftective r_nonltormg and sanctions. An important
research question is the extent o which these self-policing
mechanisms Oé)erate_ to reduce jnjury and ||t|gat|on costa,

Th assist the msdical profession, states neéd to enact legis-

|ation that insulates peer review activity from liability excePt
In cases that involve gross negligence or recklessness. In
conjunction with the Health Care Quality Improvement Act
of 1986, such legislation should provide sufficient protection
to encourage aclive peer review.
. Third, policymakers should consider whether cases that
involve probabilistic causation, such a with neurologically
impaired infanta, should be removed from the tort systém and
resolved under a separate compensation mechanism similar
fo vaccine mgurles. In cases where medical interventjon jaless
likely to alter observed outcomes, such aa cerebral Palsy, It
may e appropriate to, spread the risk of birth injury through
aseparate _comrPensatlon fund rather than trying to reconcile
probabilistic and |egal causation in an indjvidual case, This
would address a difficult problem facmg physicians without
undermining the tort systemh general Oeterrence value. As
the Virginia'legislation dealing with neuroloqlcally impaired
Infanta Suggests, however, this is not an easy Task..

Fourth, 1 conjunction with the previously mentioned mea-
sures. malpractice data need to be collected and arrayed in a
more consistent and comprehensive manner to avoid compa-
rability problems and to provide better information for mgury
B b et T i

| Ing al | -
tion (suchas SFGCIfICqDIr'[% ?r%u&% andalle eg Pr,eatm nter?or
(such as what caused a missed diagnosis). This would allow
ag regate trends to be broken dowryinto more discrete in JUR’
categaries for closer evaluation. While initially more expen-
sive, doing so should assist in reducm% injury Costs. Insurers
should also report median awards and settiements (because
they are more representative of the expected result than
average awards),- and all claims (including claims with no
Payment and verdicts for the defenae) as adjusted for post-
nal reductions and increases in medical care Costs.

CONCLUSION

As is so0 often the case when commenting on medical mal-
practice problems, more questions have Deen raised than
answered.. No_single explanation of the medical professional
liability crisis islikely to answer all questions. Changes in the
tort system over lime may help explain some of the reasons
for increased claim frequency and award severity and may
clarify the policy options for feforming the tort system, Thrt
reform by itself, however, is unlikely t0 be a panacea without
an mwg rated response from tin medical profession, In the
shsencé of effective sanctions from the medical profession,
the tort system is likely to remain the dominant mechanism
for monitdring injury prevention.
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At heit, the tort syitera la an |m,oerfect instrument for
locating Tisk and resolving medical practice drs'outes be-
-snph)(srcran and patient. No-faut and other alternative
“miaation systems are promising reforms, but whether
ANre suPerrgr alternatives to the tort system remains to
;demonstrate
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NEW YORK CASE ANALYSIS

Numbers Show 7,000 Deaths
and Many More Iniuries
Are Linked to Errors

By KEVIN SACK

tow tO#,

~ ALBANY. Jan. 28 — A long-awaited
itudyof malpractice in New York hos-
pitals. perhaps the most comprehen-
sive ever conducted in the United
Slates, concludes that thousands of hos-
pital deaths and tens of thousands of in-
Lunes are tied to negligence eacn year
ut that relatively few victims seek re-
course in the courts.

In 1984. the year analvred tn the

stud[y, negligence of doctors or hospital
staff members may have contributed
to approximately *000 hospital deaths
and an additional 29.000 injuries, ac-
cording to preliminary estimates made
by a team of researchers from Har-
vard University. .
_ The researchers determined that
{ust over | J)ercent of the J0.195 Fa—
lents studied were treated negligently.
But there were 10 times more in-
stances of negllﬁence than malpractice
claims filed in the state for thatyear

Potential National Debate

Those statistics are exgected to fuel
a national debate about the efficacy of
the medical malpracuce system "Be-
cause of the study, which was commis-
sioned by the stafe ui 19M. and because
New York's Health Commissioner haa
Proloosed a controversial system of no-
ault malpractice insurance, much of
(hat debate may center ui Albany

The state tm” yet to release a report
detailing tne study s findings, which is
more than a year overdue” But David
Axelrod, the State Health Commission-
er has had a draft of the report since
November and members of his staff
have been bnefing groups of legisla-
tors. doctors, lawyers and consumer
advocate* about its content!,

A transcript of a_ tape recording of
one of thoae bnefing sessions was
made available to The New York
Time* Several state officiall con-
firmed the statistics in the transcript.

Crist for! Mills

They said the statistics are_oreltmt-
nary and mlgf_ht change marginally by
the time the final report is issued, pos-
mblhf within the next two months.

The study's fmdlngs are being used
by both sides of the debate on medical
malpractice to support very different
pohcyvero 0sals. _

On"Wednesday Dr Axelrod uied the
study to support his call for a svstem of
no-fault medical malpractice insur-
ance. a radical overhaul of the existing

legal liability system.

Trial lawyers and consumer advo-
cates. meanwhile, believe that the im-
portant number is what all side* a([;,ree
IS a dlsturbmf; level of malpraclice,
and theY are fobbying for more strin-
?ent sute poncing of the medical pro-
ession,

Dr. Axelrod refused to comment on
the specific study because it had not
been released in final form. Hts spokes-
man. Peter Slocum, said the study will
show that "neither the malpractice nor
the misconduct systems are doing an
adequate job ui terms of deterring bau
medical practice or compensating the
victims." o

The sute commissioned the 819 mu-
tton study to provide guidance for ef-
forts at_reformm(_i, the legal lability
and medical discipline systéms.

M.1M Caaee Reviewed

f The rIl-Iarva_rd p_rtof'rasorad_wpl)otcomf
rom the university's medical tcngo

law school and sch)oloi of public hea?th

supervised a review of the record! of
90.198 randomly. selected pauems who.
were treated Ui 1984 at 'SI hotpiulai
around the sute. ,

Turns of two d(?ctors reviewed each |
hoeptul case to determine wnether ¢
gqtlen],suffered an "adverse event” or

negligent adverse event.”

. An‘adverse event Waf defined u an
injury due to medical management!
that Tesulted ui a r_olonqed foaptul |
suy.or reched function al the Liroe,ofl
d|scharﬂe Ike an unexpected miret ion
or a fall from a hospiu] bed. The ad-1
verse event hecame negh%ent if caused |
bg a failure to meet standards reason-1
ably expec%ed of the averagt doctor.
Amion advg_rse evmu are care-
less surgery, misdiagnosis of condition,
or Improper prescription of drugs.

Suc

In an article aoout tne study's mem-
odotog_y tn The New England Journal of
MedicCjne in August, the onlgl examgle
of negligence given by the résearchers
watsh reﬁcnbln pen|C|II|n,t_to_ta ptatletznt

[ nown hypersensitivity to the

rug It the ,docto},%ug not ask about tﬂe
Bvauenls history with the dm*. The

rote that a,?l ilar mwrg would no
be negllgentl a patient was asked his
med| I’LhIS ory and had never know-
Ingly taken the antibiotic.

Often Not Ctoar Cut

Tig researchers conceded ui the sni-
de that "judgments of causation and
egligence are often not clear cut.

I ft | " T
etermine negh([;enc,e,t ey establishe
a scale of one 10 sjx p(f,mts, with o0oe
Beln np evuience of,neg L%ence and six
eing virtually certain évidence, ,
Casea wer con5|dﬁred ner%h%;ent if
the ratings |vegF the fwo review-ng
O(Sforsa e gre Jour oméa&g more,

' me_approximat 000 cases
studied, the'doctors found that adverse
eventsoccurred in 1.278 of them, or 4.74
percent when the numbers were
weighted for statistical accuracy, They
doclimented 308 negh?ent adversg
events, or | 35 percent af erw,elghtmg,

When the rofessorT applied those
ercentages to me total number of ho*-1
lul casés m me sute mat year, they |
conf,luded therT were 36,000 cases of
neg |gence, mcudm% 7.000 deaths re-
[atéd’in some way to hegligence.

47 Malpractice Claims

Syte officials stress. mat those
deaths were not necessarily caused b
negligence. In som? cases, they sal
me egll ence could have shortened
Ife by only a day. .

Although the figures found tn the
Harvard™study generally agree with
those found th & stydy ‘conducted In
California tn 1974, leaden of some
medical and hospiul groups expressed

skepticism about the methodology of
the Harvard study. ,
gy U
cegs,g sald Kennet%gE. Ras!«e.ypr%ss-
dent of the Greater New York Hoaptul
Asaocuuon. adding that negligence is a
subjective gudgme.nt

. Or'the cases reviewed, only 47 pa-
tenu filed malpractice claims, Many
of those, however, were filed ui case
where the researchers found no evi-
dence of negligence. They found that
only eight of the 306 negligence vicums
filed lawiutu.



Why So Few Uwsuiu

LawYers interviewed last week cited
several reasons why few Ie%al claims
are filed. Studies by insurante compa-

The negligence
numbers could

prompt national
debate.

nte? show that fewer than 40 percent of
malpractice ﬁlamtrffs win their cases
and that while some winners are
awarded multimilllon dollar verdicts,
the ma(rorrt recerv? much lower sums.
ase Prca ly are expensive tq
try, particularly beCause ol the need
for’ expert witnesses, and often take
years to complete.

In recent years, lawyers and pIam-
tiffs have begen discouraged from filing
some lawsuits because of chahges tn

sute law, The most significant réform
placed 2 8250.000 limit’on the amount a
successful plaintiff can be H aid in a
Ium sum. with the rest paid over 10

yea

Dr “Axelrod said he believes that a
notaddlt malpractice system which
would take most cases % ence
away from the couru and hem to
administrative panels muc |ewor
ers compensation bogrds would make
compen ation avallable to more vic-
tims. He has said he would be willin to
phase In such a system, begmnrn%
no-faull coverage for cases of Drain
damaged newbonu.

An Unwieldy Process

His critics beIreve that ap roach
would eIrmmate the errence oor
me |ca care rovr ed by the th re to
%\a ctron he system |s not worlr]%
now, they claim, because. the state ha
not bgen strmgent In disciplining negli-
Ocohsth d td t]
e rd study, estj-

mateg re were@g 0% Ses 0

ta e egence n 19*§ét eiute S O?fsge

slona tYI a onduct took
an an.average ? % |sc|8 inar
tions in et] the |ast ars

Many of those disciplinary me sures
werg for offenses that are” unlikely to
mstrgate maIPractrce sulu. like talSify-
mgrr cords of insurance fraud.
he sute began qumpmd more
money into the ntedical discipfine sys-
tem 10 1986. but the process remains
unwreld)(J It mvoIves seven levels of re-
view m both the Department of Health
and the Board of Regents. Cases fre-
quently take two to three years,
Gov. Mano M. Cuomo and Dr. Axel-
rod support |Iegrslatr%n to streamlrtrrr]e
rocess, large removing the
rofe gt tfte Boardgo }Qe )ens J
The New York P%bhc Interest Re
search Group, which has lobbied for
rrctgr enforcement helieves the sute
should also recertify doctors with a
vigorous review at least once every
trve years, The group has_encourag ed
the sute to toughen peaarues agamé
doctors and hos }ulem o¥] sh 0
not report cases of negligent they see.



Medical malpractice crisis shows
ofabating in state

. . an estimated 55 percent of (hr market for
Premiums leveling off, mngicgl rr;af%rvalrr:]ege ;ngrgpice iy
and so are concerns ove/r\ d%ﬂp%cee nfltdonﬁe mle '1C9a60ﬁ]?t %rgc o
COStly]ury awards r%nﬁc %r)rlrycrlséfa lex Fét%'%?rt% Smove
%/ RHONDA HILLEERY S [l
Official* with.two major |n esota edica
ma‘ aCee Insurers ad The My ereol MOS}] of MMIC i‘gu rné%s 25 Come 1
ma ractrcecarms Itdeclining, reaultingin IﬂﬁWSO ¥srcla83 ana former customen o

ver dg eto %rggﬁluén C(r)a]te eth t the “The first ye (s ar wr started we had 100
aysg? ward mob e medica maﬁora? srcrans |Sa| Slklng %
trc |n ance ates are Qver, but o crads The St Paul.Cos. hcertarny WEre In trie
withT e St. Paul Cos. and MrnnesotaMe ominant position then b
] IHsuranceC MMIC) are optimistic, MMIC has gro goa out 3,500, mem-

"That's a trend We're.ve y 0 see” bers statewide’ The St. Paul Coa. rnsures
said Le%Krnd vrcsvﬁreérde {of b dehwrrt about 1,800 dOCtOﬂ an sur eons in Min-
mgat siclan-0 C, which was n sota and 4 total of 310 natronwrde
cre ted | 1960%nd Insures out73 percent There ared,000 practicing doctors n sur-

the state’s physicians who buy private QXOHS rnéest te CCOJ““Q totestate
Insurance rcg por(t?gr]rlg? lsae t())raor rts that acommer-

AtMMIC. the avera sician's
rlrremrl\dlm rate rose on gs?r ahrr] gnY 56to Hal Surermi htch?rgne ac toth%share
089, from 13,421 to andthe prem- odersrnthe rm of dividends, we channel
um for a genera Sur eon ropped from Fack into tr?e ate fohmlgla in the form of
?16836to 15,711, MMIC raised remrums ower rates for policynolders.”

(5 percent over the ggat ftwo gear? T Said Dr. Ceor e " Tan ﬁn chairman 0
gansnomcre es for 1990 MMIC officials theMMIC ﬁogr t)% frcrano ne
dthe firm offers doctors and surgeonsan and COﬂth ? een al e“’deé Wit
average savings o 20 ercent of the premi- ersongl concernf thSI lans, an haYg
ums charaed er |gﬂ msurerg ore []eC'[ Involvement than you wou

At The™St P uﬁ C0s., tﬁe average premi- Ind with alarge carrier.
umforfamr sicians In 1 69?$D Officials of The St. Paul Cos.. declined to
enefa éurgdlor% ag/ 22,118, 1n Ap rrI the df]scusstpecrm%anyscompetrtrve relation-
”ﬂtla t ”Pr'“m ratesa“da¥§rage SI&orraVO el, Insurance analyst orBe
cen rnpl\/fr(rter? sadcaoSt ecountryand 2o per- SearnsrnN YorkCr said that thou
e oG ST InSUrance Compeies oolcanel c??nutadafttmr@ade conpany
Ll Rl

i ora rrumonwrrtrn ewme callja
8%% i h%res Wewere 0 datedwrt!r

crans per 100 Fed] maBractrc rnSLﬁad- ”Zd’?;

clarms at laure drobped off to Usiness proposals, mr?ret?ranwecoud
? said. Jt) handle, sard] mpan: spokesman Barry

reg?rYed 13carmg erlOdoctors rn 1988 ﬂ)ohnson Weneede‘ arntarrrabaance

etween our other lines
o, lt hashrg e'[Ive aLSj ncoslgs?a%d it re- UTEO te the moratorium a

Nationa
mains t%d minantsir \%Ie ,Eedma liabil rt(}/ year and ahalt ago. |ts medical malpractice
Insurer, but physician-owned groups control



rnsurancesubsrdra St PauJFiref %nnr
nsuranceCo WrTte* 3 erc ntofl tf
nau n H;:a SEIVICE*. ada out halfo
me<lical liability line serves phvsiciaru an

Su%?ron?rasothre 8Pn§%lte for m ractrce In-

surance become more hosgrta e? "People
dontseemto esurngtherr octors asoften,

Salgfrécga S whtfa hoth |Tﬁe St %aul oa and
said t % g/'rave an%tean
Fwer Doctors them eves ave

ed to
ower the | rncr nce ra trcegJ Its
?1 F(Q,Q ntroc?ug dp asel nven
tor ns ses?me tthat u aned to heH
do tors [den In¥ L}oeasures ha estressan
Improve communication wit Patrens
ccor ng to Bruce Barge, airector of the
firm’s loss cgntrol progra
rnoutand
Otaﬁrs r;er% s S‘Ls%s s 9&
mgrr agrlgrngalncpeg 3aﬂefl elinood of a
I\nJ 0 rcratrs saJd the trend Isso new. it
islff rcutto \<1now recjsel wh carm rates
re ower, 'There rﬁnta Htronar
Hgg gor on but there Isbetter educatio
F %) yrn more attent to
certarnt rn s lIke goc mentatron an at
Pat ents are. uIIy rnforgred of what the me
cal or surgical snroce ure 1" King said.
Decpite The St Paul Cot." cutsin malE %C
tice insurance remrums?arlreTthrs ear {
Mrnr]esotaDe artment o C?mmerc whrﬁ
g ates the In ustrY] leges that t
pr mrums arestr t00 rg[
%c?m an) acetrr e hearing inJan-
ﬁ% re0>rsa|t e S
rcn it conclu c?e MT% gt PaUyCOS IS
grg\ar%n% octors too much for malpractice
Pang hasvi orously dis uted the
rndrn sof the Stu

g hich covered claims
filed f rorn 1982tor1 87 and has hired an ac-
tuana Irm

I errrates

‘f port Its RO itjon.
Pau Coa % hac

out ercent %Stﬁj W
eased. byt we thin [0 tem
ack another 25 Perc nt sar Heid Strom-
men coordrnato e Commerce Depart-

ment's stud [¥]

During the Six- ear tud prrrod maI
ractice premium trr ed 5] e St. Paul
0S.. an roetwo msat
MMIC, whrc Was notatargeto the ear

Ing action.

siclans are
atahr ert an, avera ensk or

The study concluded that, despite the in—
dium '1ClaIM tothecontrarv there * 8 not
=nexplosive rise in the number Ol malprac—
ticeclaims filed The studv itated that 10 |
percent of the doctors covered bv The St
Paul Cot. and MM 1 C filed claims in 1982.
13 5 percent in 1985 and 115 percent in 1967
"Average pavments actually appeared tobe
deereanngoverthepenodofthettudy, the
report concluded

Average loss pavments dropped lrom
122.906 In 1982 to $7,550 in 1987. but The
Si. Paul Ca"s estimate of reserves required to
cover future claims far exceeded Commerce
Department estimate*.

E mpany sgofresman Johnson said rates
are t rmined by two factors: the number

t eo to claims. Botn rose amatacal-
throughout most of the 1980s. he said In
rtrog Johnson said, the rate cuts an-
nounce thrsyear Were not made In [ESPpONSe
to the Commerﬁe Department sty g
Officials of The St. Paul Cos. sal he cost
of rndrvrﬂual claims continues o rise, even
though the frequency of claims is lower.
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Original Contributions

Medical Malpractice Experience

of Physicians

Predictable or Haphazard?

*sr«a Sioan  “swaMt Me'gennagen "“0 H S'aaley dortea MA
=arcana SovCjey -0 Manrr™a >iassan MBA phq

This study uses a large malpractice dataoase from Florida to assess the concen-
tration of losses among pnysicians. predictability of claims experience, charac-
teristics of pnysicians with favorable vs unfavorable expenence. ano effects of
claims expenence on pnysicians' practice decisions ano on actions taken oy the
states licensing boaro Most payments by insurers involved a comoaratrvefy
small number of ohysicians. Physicians with relatively prestigious credentials
had no better, and on some indicators, worse claims exDenence. If anything,
pnysicians with adverse claims expenence were less likely to make subseouent
cnhanges in their practice, such as qurtting practice or moving to another state.
Physicians witn very poor claims histones were more likely to have complaints
Med against them with the Florida licensing board, but the sanctions against
pnysicians with either poor or excellent histones were not severe. Physicians
with adverse claims expenence from incidents that arose between 1975 and
1980 haa aooreciaoty worse claims experience from incidents that arose dunng
98110 1983.

13AMA. 19e#i262:3291-3297!

MEDICAL malpractrce IS in i secogd s}ary in oro’er t0 defend themselves in
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lawsuits and t esubstantra rye In servers Zear that a
mrums Moreover, It 15 said t at among physicians cause the lons are
Ksrcrans are refusing to acceq ﬂ]
t dts reunng earlier, (\{rg
erta such nste rre? and o Sm also p 3020.
errng more testa than medically neces-

L e ot H .inMOI orr\/rt;v rctrce suits. Others contend
vtocS ? %kcvctrlr%tont;plg»c% " tO at?]ga\?\lsst t S ang Sﬁ mos%o r‘(}/
355?' rﬂli}é] TR G F RS & vrdeﬁ \ms carﬁto Bgeou a(ﬂatre

ave ected

10X SlCl ns
IIr_llfr dot ' 50|IIt>0121~d Mirv'< “N I)JJS|pr the tire thaj Mal r e claims, an

Most nave had clal a agarnst them.

.av* CKec-nsfS -369-«w*62 No i3

However, . some xsrcians have Htu
S
S bl e
It W?tat ract!) ﬁf Ft) ta1 ma? ractice
e o By e B
wrth tﬁ(t est a X ew d%e§

?rnsure
the conce t ono eaﬂnents Cg Bare

ross ns asses
clai rstﬁ redict Tuture claim s
at ar C araftensthcs of
lana With adverse ¢ é |ston
at extgnt 0es an Verse carms rue

fory predict ture ecISjons oggg

nans apout t elrs Claify, movemen

f anot ersym. a ret ement* Are

ﬁ] ﬁlﬁf\’\"t b% claims expenence
IKe fougnt up for liao-

Idgra;/ action y the“sum  ucensm*

METHODS
Data Source*

theNP on(a Lt\/l clt] l%ro eronTeafEOdm
Insu Iarms

tme ar S dose T)e

tween 1975andth# rs uanero 19m

The au were eporte to tne Foras
T R
Prmsaa) ésrecrans or

e 5 siclans name
weII oS the ndem aaeoasua

%XH% %ES paré 0nescn p\%ascran | Claan

Yrcrans n%ln [ee0e0 10
match claims with dau onail "5 pnyw-

Vscca Vae'sctcs-Scax r a
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Pressure off doctors
after Insurance crisis

Juries give smaller, fewer malpractice awards
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The indicators
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FEWER AWARDS..., ., .
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which at one time was the hothed of medical malpractice cam
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The number and size ot settlements and jury awards in malpractice
casesare on the wane Here aro settleménts and iury awards in Flori-
da medical malpractice cases smce 1903
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Malpractice
claims take
nose dive

By RICKDESLOGE

Remember the medical malpractice
rnsurance scare of 1986" The one where

octors a hard ume affording cover-
vvhen they con] % It gthe one

ere Missouri Prmped n wrth more than
40 other states to place caps on medical
malpractice insurance {udgments

hree years later, the number of mal-
ractice, insurance claims has fallen

Issouri, as hag the dollar amount of lja-
bility coverage for most doctors Andt
insuirance companies that wnte medrcal
malpractice Insurance are makrnﬁ money

ut don't give any credit to the damage
caps — one" that limited non-economic
damages 10 5350.000 In 1986 and to
5391.000.in 1989,

I credit ?oes anywhere, rts to another
provrsron o the [aw, one that requrres an
attorn gg filing su J agarnst a health care

rovr [ to rnc e an affidavit from a
me ical expen that the case has merrt

Wde tt)<now Iott?] of &ases a- ern
missed becayse the attomeys can't
Itatement t}rom a uaw grcail
expen.” said Jim HoIIoran persona
M1ury attorney and former president of the

|ssoun ssocratron of naJ Attorneys,
the advocacy group of plaintiff attorneys.

Holloran Is one of the first attorneys fo
test the new law. That case in St. Louls
City Circuit Coun_ went to trial July 31,
The result: a hung jury.

The limits on non-economic, damages —
thrngs like parn suffering, drsfrgurement
and Toss of consortium — did fof come
Into Iag In that cue, Holloran said, pn
manly because his client olied as a resuit
of the alleged malpractice,

Holloran and other plaintjff attormneys
said ther( were not pleased with the caps,
but pointed out the fimits affect few cases.
Defense attorneys, who represent the
medical insurance firms,” generally
thought the limits did not go o far enough,
but concedled the number of medical mal-
Rar\avctrce claims had dropped since the new

We did not wam to see any loss of
victims righu.” uid James Bammui of
Kansas Cl 1y Joresrdent of the Missoun
Anomeys naJ Association On the other
hand, he estimated "m less than 3 percent

of the casea Wil n have any Iffect.

Under the new law, miedical maJprac-
tice claims brought after Feb, 3. 1986,
must have the mcdical affidavit, but also
rre subject to the non- economic caps.

Muaoun_has a two-year statute of limita-
tlons to file such claims, and circuit courts
rn St Louj and St. Louis Counry ave a

gar backo\g to bnn fases to
tna 0 only now are mod ractice
. atfected by the new law reac ing the

What is hap%enrng, said attorneys on
hoth sidea of the IsSUe, IS COMProMISes
hrammered out In” 1986 Seem to be work-

hat compromrse covered three areas:

» Accountapity, — which Tesed
e pcoountbilty, — which resulted in

.« Predictability — which led to the lim-
it on non-ecoriomjc damages and gave
Insurance earners  for doctors and hospi-
tals a hetter réardstrck to measure osses.
_+ Affordability — which was to keep
insurance. for doctors and hospitals from
skﬂocketrng

ISsoun~was ooe of many stales that
limited damage awards in 1986 in the
midst of the so-called “liabiiity crisis.” a
label Insurance. firms gave the ISsue.
Many of those firms, ran” public relations
camparﬂns then blaming the lack of insur-
ance and higher rales on a legal system
beat on generatrng more medical malprac-
tice casés_ and h gher judgments, cfaims
the plaintiff attongy groups denied,

n fact, the medical underwriters in
Mrssoun are makrng money, according to
the Stale Division 0f Insurance, Abot a
dozen Insurance firms underwrrte 90_per-
cent of the. medical malpractice premiums
In Misaouri. said Lew Miiahn, director of
the Division of Insurance.

The main medical malpractice under-
writers_in Missouri are MOMEDICO in
Spnngfield and Medical Defense Asso-
clates In St Louis, both Clthsrcran mal-

ractice underwnters, and the Missouri

ospital Plan in JeLerson Cit A/ which
camel Insurance for osprtals ccording
to sute records, medical ma ractrce
gremrums to those and other |rms totaled

60.9 millioo in_1983 while the gard out

573.4 millioo. The situation reversed In




Missouri Medical Malpractice Premiums

Total Total
Premiums* Claims Paid Percent above(below)
Year (in millions) (in millions) Total Premiums
1915 109 17)4 (2067
IVA 19)1 199 (4 2%
1957 %) 19)2 (07
o 112)0 10.4 2%

*Total paid by doctors and hospitals to insurance firms

Sourrc Missouri Division of InuraiKt

1988 the most recent ye*/ statistics are  attorneys laid

avallable. That year the underwriters took The "limits also raise a constitutional

in (?remlums toteﬁ ng §123 ‘million, but ﬁuest ion: Whether a sute legislature can
mn damages to a victim.

T ose f am|||ar with the insurance " can assure YOU there are cases that
industry omt out the indust %/de leads  would have doubled the value If it were
{0 eno where insurance firms' prem- not for this sutute,” said Paul Passanante,
|ums are most competitive when the firms' — an attomey with Grey A Ritter in St
other financial nvestments_are stron? but - Louts. "For the |egislature to say
rue u the return on those investments fall  nobody's Pam and suffefing x worth more

thanacer Inamount. | question."  //
That cycle led to the insurance tuma-
round more than the damage cap, plaintiff

HmKh Cam
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JA1L WHLARD AVENUE CHEVY CHASE. MARYLAND 20815 (301)656-4068

OR ASSOCIATION Of TRIAL LAWYERS UE AMERICA

PROGRAM News 4 STATION WRC-TV

DATE February 5, 1990 6:00 P.M. City Washington, D.C.
SUBJECT "Deadly Mistakes: The Broken Promise,” Part One

DOREEN GENTZLER: Two years ago, News 4°s

investigation

of the mistakes being made in medical laboratories caught the
attention of the nation. After Lea Thompson®s report, there were

hearings, then new laws, and, most 1important,
deadly mistakes would never happen again.

But tonight Lea begins another special

new hope that

report called

"Deadly Mistakes: The Broken Promise,”™ about some of the same

problems that she reported on two years ago.

LEA THOMPSON: Well, vyou know, most of us have no idea

where our doctors send our lab work. Most of wus,

most doctors,

take it for granted that lab tests are done by people who know
what they are doing on machines that don"t make mistakes. Nothing

could be further from the truth.

JANET COLEMAN (Nov. 1987): I"m going to die because the

laboratory.

THOMPSON: Janet Coleman®s Pap smear was

read wrong.

Thatmistake allowed her cancer to spread for eight months. She

died at ago 42.

Sandra Magruder.A lab her doctor used advertised low
prices and quick service. Two errors 1in nine months. Dead at

36.

Janice Johnson, Her lab work was misread twice by a
person who worked all day in one lab and then went to work for

another. She was 35 when she died.

Erica Hayden. The 1lab misdiagnosed the seriousness of

O'P'CES IN WASHINGTONDC ~« NEWYORK + CCS ANGEKES + CHICAGO « DETROIT

AND OTHER PRINC.PAc C TES
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her cancer. Another mistake. She died at 28.

Two years ago, we told you that most Ilabs were not
tested For accuracy in this country, and those that were only had

to get a 70 to pass some tests. 70! Barely a passing grade.
as changed. ur I1nve ti ation
uncovered tohe Fact that nearq a thir ?f tha commermaﬁ I%ba In

|rg|n|a are never |napecte hey atl aren't. We told you
while a whole lot of lab work is being done in doctors®™ offices,
almost none of them have ev been licensed or inspected. Not
much has changed, ggfu nearly 40 percent of “the neaple
doing tests in D.C. doctors Ices had no Iaboratory training
at all, that hairstylists in most states are required to know
more than the people who do your medical tests. Nothing has
changed.

REP. RON WVDEN (Nov. 1987): The current self-policing
system in the laboratory area is not working,

SENATOR WILLIAM COHEN (Nov. 1987): We"re talking about
life and death.

JOHN WILSON [O0.C. City Council; Nov. 1987]: The system
we take for granted has gone virtually unchecked.

STATE SENATOR IDA RUBEN [Montgomery County, Md.; Nov.
1988]: And 1 think that something should be done.

THOMPSON: There were hearings.

REP. WYDEN (Nov. 1988): The regulation of medical labs
in this country is dangerously 1inadequate and haphazard.

DELEGATE LARRY LAMOTTE [Baltimore; Dec. 1987]: For all
intents and purposes, there has been no regulation.

THOMPSON : There were studies.

RICHARD KUS5EROW Llwmpmctmr Cenaral, Dap of Health and
Huoa” I Rauyllly “thirda of the
_ _ actuallg/ perormlng ta ests in the
?hy,stols* ffi*»r latomrmtarlee hanro little or nm formal laboratory
raining.
. THowmpson:  Law* m*cm passed vary qeichby. in the
District, the Clinical Laboratory Act of 1988. In NNhnHaruJ the
Medical Laboratory Act of 1988. In Com”~raa”, the Clinical

Laboratory Improvement Amendments of 1988.

SENATOR BROCK ADAMS (Oct. 1988): This bill will do a
lot to overcome the terror and the horror that comes fronm

misdiagnosis.



THOMPSON:  President Reagan signed the federal lab law
November 1st, 1988, less than one year from the date of our
original story.

SENATOR BARBARA MIKULSKI (Oct. 1988): Labs will be
regulated by a proficiency test; inspections, unannounced and
announced; and we"re going to set up workload standards for Pap
smear testing.

THOMPSON:  There was elation. There was hope, even from
the families of the victims.

GLEN COLEMAN [husband; Nov. 1988]: Well, it doesn"t
make her dying any easier. But if she had to die, I'm glad that
she had a part in changing the thing, so maybe not -- so maybe
more people won"t have to die.

SENATOR ADAMS (Nov. 1988): Within the year, the
licenses will be sent out, then the testing will start on a
quarterly basis.

THOMPSON: That was Senator brock Adams 1in November
1988, when the federal lab Irw passed. He said within the year,
the rules and the regulations; the nuts and bolts needed to make
that new lab law work, would be written and in place, and people
couldfinally have some confidence intheir lab work. But that
deadline passed a long time ago, and:

SENATOR MIKULSK1 (Jan. 1990): Those regs are not ready.
They"ve gotten bogged down in bureaucracy. They"ve missed their
deadlines.

THOMPSON:  So, we wait and wait. And deadly mistakes by
medical laboratories continue, and people continue to die.

SALLY COX: I [unintelligible] my yearly checkup.

MAN : They were just screwed-up all the way around,
doctors, laboratories, snd everything. I mean 1t seemed like
nobody was on top of their Job.

SALLY COX: It just makes me sick that they didn"t find
it earlier. It really makes me mad.

MAN : I think she really got cheated out of her life,
really. I mean that"s what 1t all boils down to.

MAN : From the last three years that she was alive, her
slides were misread for three year3 in a row.

WOMAN : It*s difficult. It"s very difficult.

MAN:  Thi3 shouldn®t h«ve happened. This woman should
not have died. She should be here. Sue should be a mother with



her boys and she should be my wife here in this house,

THOMPSON:  Bitter? Yes. Angry? You bet.

These women are victims. They depended on their
doctors. Their doctors depended on the Ilab. The lab made an
error, sometimes two or three errors. As a result, these very

young women died horrible deaths and left husbands and small
children behind.

] Strange, so much ha3 happened, yet so little has been
one.

For the ntxt three nights on News U at 6:00 and at
11:00, we look at "Deadly Mistakes: The Promise Broken."™ We*"ll
tell you why you need to be concerned, how a deadly mistake could
happen to you. And we"ll tell you how to protect yourself.

1"11 see you again on News A at 11:00 tonight.
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JIM VANCE: Tonight a News A special report we hoped we
wouldn*t have to do. More deadly mistakes in medical labs.

Good evening. I"m Jim Vance.
DOREEN GENTZLER: And I1'm Doreen Gentzler.

Two years ago, News 4"s investigation of medical
laboratory errors caused an uproar, an uproar that caused new
laws to be passed. But two years later, Lea Thompson says, we
still can"t have confidence 1in our lab system.

Tonight Lea begins a special series of reports, "Deadly
Mistakes: The Promise Broken."

LEA THOMPSON:  You know, most of us take 1t for granted
that lab tests are dotie by people who know what they are doing on
machines that don®"t make mistakes. Nothing could be further from
the truth.

JANET COLEMAN [Nov. 1987]: I"m going to die because the
laboratory.

THOMPSON: Janet Coleman®s Pap smear was read 1Incor—
rectly. That mistake allowed her cancer to spread for eight
months. She died at age 42.

Janice Johnson. Her lab work was misread twice by
someone who worked all day in one job and nearly all night in
another. She was 35 when she died.

Two years ago, we told you that most labs were not
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tested for accuracy 1in thia country, that almost all lab work 1in
doctors®™ offices was unregulated and done by people with now lab
training, that 1in moat states hairstylists are required to know
more than the people who do your medical tests.

SENATOR WILLI Ah. COHEN [Nov. 1987 ]: We"re talking about
life and death.

JOHN WILSON [D.C. City Council/Nov. 1987]: The systenm
we take for granted has gone virtually unchecked.

THOMPSON:  There were hearings.

DELEGATE LARRY LAMOTTE [Dec. 1987]: For all 1intents and
purposes, there has been no regulation.

THOMP50N:  There were studies. Laws were passed very
quickly. In the District, the Clinical Laboratory Act of 1988.
In Maryland, the Medical Laboratory Act of 1988. In Congress,
the Clinical Laboratory Improvement Amendments of 1988, signed
into law November 1st, 1988.

There was elation. There was hope.

SENATOR BROCK ADAMS [Nov. 1988]: Within the year, the
licenses will be sent out, then the testing will start on a

quarterly basis.

THOMPSON: That was Senator Brock Adams in November
1988, when the federal lab law passed. He said within the year,
therules and the regulations, the nuts and bolts needed to make

that new lab law work, would bewritten and in place, and people
could finally have some confidence in their lab work. But that
deadline passed a long time ago, and:

SENATOR BARBARA MIKULSKI [Jan. 1990]: Those regs are
not ready. They"ve gotten bogged down 1in bureaucracy. They*"ve
missed their deadlines.

THOMPSON: But while we wait, deadly mistakes continue.

SALLY COX: It just makes me sick that they didn"t find

it earlier. It really makes me mad.

ROGER COX [Sally®s husband]: I think she really got
cheated out of her life, really. I mean that"s what 1t all boils
down to.

LINDA ANDAHAZY: It"s difficult. It"s very difficult.

JOE ANDAHAZY: [Linda"s husband]: This woman 3hould not



have died. She should be here. 5he should be a mother with her
boy3 and she should be my wife here in this house.

THOMPSON: You do have to wonder 1if these recent victims
of laboratory mistakes would be alive today if all the promises
had been kept.

Fo the next three nights on News 4, both a 6:00 o"clock
and at 11:00, we will tell you what went wrong, how a deadly
mistake could happen to you. And we"re also going to tell you
how to protect yourself.
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SUBJECT Part 2: Deadly Mistakes: A Promise Broken

JIM VANCE: Two years ago Lea Thompson related case after
case of unnecessary surgery and death because of laboratory errors
in this country. That story, which we called "Deadly Mistakes"™, got
the nation®"s attention. Tt [lad to tho passage of new federal and
state laws.

) Tonight though, we bring you an update. It is a story we
wish we didn"t have to tell, because Lea says you are not much safer
today than you were two years ago.

"Deadly Mistakes: A Promise Broken"™. Lea?

LEA  THOMPSON:  Well, there were studies, and there
hearings. And the more the legislators probed the worse the lab
situation appeared. So laws were passed. But a law on the books
doesn®"t mean that you are protected. Tonight we find out why people
are still dying because of laboratory mistakes.

Linda Andahazy, an all-American girl. Captain of the
cheerleading team, and homecoming queen at Thomas Edison High School
in Alexandria, Virginia. Wife and mother of two young boys. Runner
in ten kilometer races. Accomplished water skiier.

JOE ANDAHAZY (Husband): People were very impressed. She
was an excellent athelete. There®"s nothing that she couldn®t do.

) THOMPSON: Except protect herself from a laboratory
mistake.
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) LINDA ANDAHAZY: My worst fear 1is confirmed. | have a
malignant tumor.

THOMPSON: Linda took good care of herself. She had annual
checkups and pap smears. When she was told her pap test was normal,
like the rest of us 3he breathed a sigh of relief. |Imagine her
horror when only six months later she was told she had 1noperable
cervical cancer.

LINDA ANDAHAZY: It"s just been a nightmare. Everything
has changed. 1 can"t [word inaudible], 1 can hardly walk.

I know that 1°1l never be cured.

THOMPSON: Linda Andahazy, yet another recent victim of a
laboratory error. Experts say Cytopath Associates, which used to be
in this building in the District, but since has moved to Virginia,
misread her pap smears not just once, Cytopaths made mistakes three

years in a row.

1985. Linda®"s pap report came back "abnormal®". It said
she had an infection. We know now she already had a serious
pre-cancerous condition. 1986, normal . In reality, that

pre-cancerou3 condition was much worse but still treatable and
curable. 1987. Again the report said "normal™. But by then Linda
had full-blown cancer.

JOE ANDAHAZY: To see this situation, something that could
have been prevented, i1t’s totally unreal.

THOMPSON: The tftefcziologist “who read Linda Andahazy's
slides was working two full-time jobs, one at Cytopath ami the other
National Health Labs in Virginia. Ifc.A*. eetimeted ha hm reading
40,000 pap hmiti a yaar. -Tfcat*a double ni»t expert* say iIs safe iIf
you"re going to catch sipns of disease. ".And, he worked alone, with
nobody to double check his work to make sure i1t was accurate.

And the lab 1i1tself? This 1is what Linda Andahazy told
lawyers she saw when she went to Cytopath Associates seeking
answers.

LINDA AITDAHAZY: I"ve never been iIn a lab before but the

slides were just laying around randomly. | saw a white tablecloth
on the table but it wasn’t clean, i1t was stained and 1t wasdusty.
The place was just dusty and dingy. It was an old buildingand it
was -- 1t seemed like 1t was dimly lit, i1t seemed dark.

THOMPSON:  Shortly after we broadcast our original 3tory
two years ago, the D.C. City Council unanimously passed lab

legislation.

COUNCILMAN JOHN RAY (May 1983): The purpose of the bill is
to license and provide standards for the operation of clinical



laboratories in the District of Columbia.

THOMPSON; kw, under that law, every lab, including
those i1n doctor*"Jjit 1bqg should be licensed and iInspected to make
sure things ars.digjM properly and accurately. And work load [limits
should bo set or. pap smear readers, although the D.C. City Council
caved in and decided not to test those people to see that they're
reading them accurately.

It"s been two years 3ince tho Council passed the D.C. lab
law. The Mayor finally got around to appointing an advisory panel
to work out the details and get the law going in November. And that
group has only met once. So who knows when D.C. will have real lab

protection.

And you have to wonder, if D.C. had had strong regulation
in effect whether Joe Andahazy®s wife might still be alive today.

JOE ANDAHAZY: This shouldn"t have happened. It was
stupid.

TOM MORFORD (Health & Human Services): Some of the
technologists screening these slides read too many every day, read
so many to the point that they’re not doing a good quality job, in
fact, they"re doing no job at all.

THOMPSON:  Up until recently, only one state, New York, haa.
tested the technologists who do pap smears to make sure they kndw
what they are doing. And if studies done for the Federal Government
and by the state of Maryland! last year are any indication, those of
us who do not live in New York have reason to worry.

The survey done for the Feds looked at 18 lake across the
country that regulators vere worried about. It found half of the 18
at one time or another- reported pap smear* as normal when those
slides clearly showed" -signs of infection, pre-cancers, or cancer./
Forty-four percent atWhsfij"Tabs went, aliesd and i1ssued reports on
pap smears that, had gmtLTbeefe done weljL enough by the doctor tt> even*
be evaluated. A third reported peps as showing some kind of problem
when iIn Tfact there .wp "t any problem at all, the. slides were

normal*. A t f 1 a k e , one in California and the other
mlllinolWAMBJWWWBK study found things so bad the Feds had
no choice labe out of the Medicaire program.

Researchers were also very surprised to learn that when
labs did find mistakes on their own, they did not always discuss the
errors with the people who made them.

PAT ASHTON (American Society for Cytotechnology): They may
not have been going the next step and working with their
technologists to 1mprove their overall performance.

THOMPSON: Tn the Maryland study, on©® out of every four
labs the state looked at failed the pap smear test, 25%. One In



every four pathologists — Hda, doctor# — flunked. One in every
eight cytologisfis Flunked -- thooe are the technolgists who read pap

smears.

But in Maryland, thanks to the brand new and working
Medical Laboratory Act of 1988, things should get better. Maryland
introduced its lab law early in 1988. It was signed into law three
months later. As of last July, all labs in Maryland, including all
doctors’ office labs, regardless of the test performed, are coming
under stricter review. People reading pap smears are being tested,
and limits have been set on the number of pap smears they can read

in a 24 hour period.

What D.C. has not been able to do, Maryland seems to have
done very well. And Virginia? Virginia merely inspects Medicaire
and iInterstate labs, the labs that the Federal Government forces it
to look at. That leaves one-third of the commercial labs and all of
the doctors® offices labs in Virginia unregulated. Nobody ever
inspects or tests anybody in those labs.

LINDA ANDAHAZY: At bedtime every night they pray that my
cancer will go away. I don"t think they understand completely. I

think that they think they"re praying and I might get better, and
that 171l return to do the things with them that 1 always did.

JOE ANDAHAZY: That rocking chair out. there wa3 her chair.
She used to sit out there and wait for me to come home.

It"s tough. [It"s a very quiet house now.

THOMPSON: Linda Andahazy died last April. Cytopath
Associates, who turned down an interview for this report, sattlad

for an undisclosed sum.

Tomorrow on News 4 at 6, we"ll meet another victim of a

laboratory mistake. Her story proves it"s not just commercial labs
you have to worry about. There are tremendous problems right there
in your doctor’s office. And later, we"ll of course talk about how

you can protect yourself.

I*1l be back on News 4 at 11.



RADIO TV REPORTS, inc.

4701 WILLARD AVENUE. CHEW CHASE. MARYLAND 20815 (3011656-4068
FOR ASSOCIATION OF TRIAL LAWYERS OF AMERICA
PROGRAM News A station WRC-TV
DATE February 6, 1990 11 :00 P.M. dIY Washington, D.C.
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JIM VANCE: It"s been two years since our report we
called "Deadly Mistakes," News A"s 1investigation of unneeded

surgery and death because of laboratory errors. That story led
to state and federal law. But tonight Lea Thompson has another
story to tell, a News A special report this time we call "Deadly
Mistakes: A [sic] Promise Broken."

LEA THOMPSON: You know, the more legislators probed
after our story, the worst the lab situation appeared. So, laws
were passed. Why, then, two years later, are people still dying
because of laboratory mistakes?

Linda Andahazy, all-American girl, captain of the
cheerleading team, homecoming queen at Thomas Edison in
Alexandria, wife and mother, runner, water skier.

JOE ANDAHAZY [Linda"s husband]: People were very
impressed. She was an excellent athlete. There"s nothing that

she couldn®"t do.

THOMPSON: Except protect herself from a laboratory
mistake.

LINDA ANDAHAZY: My worst fear 1is confirmed. I"ve got a
malignant tumor.

THOMPSON: In April 1987, Lirda"s annual Pap smear came
back marked "normal."™ 1Imagine her horror only six months later
when she learned she had inoperable cervical cancer.

LINDA ANDAHAZY: It"s just been a nightmare. Everything
has changed.
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THOMPSON: Experts say a person at Cytopath Associates,
then in the District, who worked two full-time jJobs misread
Linda“"s Pap smears three years in a row. Court papers also show
he also read double the number of slides to be accurate.

If a study done for the Federal Government last year on
Pap smears 1is any 1indication, we all have reason to worry".
Eighteen suspect labs were looked at. In half, Pap smears were
reported as normal when they clearly 3howed signs of disease. A
third told women there was a problem when there was none. Two
were so bad, they were kicked out of the Medicare program.

In a Maryland study done last year, one out of every
four labs failed the Pap smear tests. One-in-four doctors
flunked. One-in-eight technicians failed.

Maryland moved quickly in 1988 to clean up its labs. By
last July, it was licensing and 1inspecting every lab 1in the
state. It now tests Pap smear workers and limits the amount of
work they can do.

In Virginia, one-third of commercial labs and all
doctors” office labs are never 1inspectedor tested.

D.C. has a new lab law. Labs should be licensed and
inspected. Pap smear readers should be regulated. But the law
is worthless. No rules have been written to make it work.

And if D.C. had had a strong regulation, who knows 1if
Joe Andahazy®'s wife might still 40 live today?

JOE ANDAHAZY: That rocking chair out there was her
chair. She used to sit out there and wait for me to come home.

It"s tough. It"s a very quiet house now.

THOMPSON: Linda Andahazy died last April. Her family
sued Cytopath Associates -- which, by the way, refused an
interview with us -- and settled for an undisclosed sum.

On the subject of Pap smears, cervical cancer, 1if caught
early, 1is curable. Those at particular high risk are smokers arid
people who were very young when they Tfirst had 1intercourse.
Hardest hit, the elderly, especially poor black women.

In an effort to save a lot of elderly lives, starting in
July, Medicare will start helping to pay for Paps in the elderly.
They really are something every woman has to get, but they have
to be taken and read right.

Tomorrow on News 4 at 6:00 and 11:00, another victim"s
story that proves you need to worr> not only about mistakes 1in
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JIM VANCE: Lea Thompson all this week has been investi—
gating the state of our laboratory tests. Her findings are
startling, especially when you consider there were laws passed
two years ago to stop the deadly mistakes being made in labs.
gowk Lea reports on deadly mistakes once again, the promise
roken.

LEA THOMPSON: You know, Qlabs without rules are like

cars without gas. They just don®"t go anywhere. The legislators
did what had to be done. It"s the administrators, the bureau—
crats, who"ve made all of these new laws worthless. And people,

as a result, continue to have unnecessary 3urgery and radiation
and medicine. People continue to die.

For Roger Cox, 1t"s another day behind the counter at
the Bethesda Women®"s Farm Cooperative: cakes, pies, jams,
jellies. It used to be a family affair. Now he sells alone.

ROGER COX: She was something to keep up with, you know.
I mean 1t took everything for me just to keep up with her. She
was always on the go.

There®s things that my wife provided for me and provided
for my kids that I'm not going to be able to replace in any way.
There®"s times that -- there"s things that, you know, she could do
for them that 1 really can®t do them. And that makes 1t hard.

THOMPSON: Roger"s wife, Sally Cox, mother of eleven-
year-old Josh and nine-year-old Jarrett, died 15 months ago. She
was only 28. She and they are the victims of another medical
laboratory mistake. A system which has few checks and balances
killed her. The charge 1is both the medical laboratory and her
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doctor were negligent, were not careful enough. And nu a result,
Sally Cox 13 dead.

COX: Oy the time they did finally get around, you know,
probing and rinding out exactly what wag the matter, |1 mean it
wa3 Ju3l -- you know, that®"s too far gone now.

THOMPSON : In 1906, Sally"s doctor aent her Pap smears
to the Medpath Laboratory 1in Rockville, Medpath sent 1t back
with a notation "abnormal."™ Experts now say that slide shows a
more serious condition than that.

Sally"s doctoi, who had delivered her children and
treated her for 12 years, did aend a letter saying to return to
his office for a repeat Pap test. But the letter never went to
Sally A. Cox in Monrovia, Maryland. It went to Shirley A. Cox 1In
Wa lkersvi 1le. Sally never got the message.

COX: We never heard anything. So, as far as we knew,
everything was, you know, fine.

THOMPSON:  So Sally did not have another Pap test for IS
months. This time Med, ath said it showed signs of inflammation,
nothing more. But expert review of that Pap smear slide showed a
serious pre-cancerou3d condition; a condition, though, that was
still treatable and curable.

But nine months later:

SALLY COX: [Unintelligible]...that"s how bad 1 was
bleeding.

THOMPSON:  Sally had cancer

MRS. COX: I need to know why they couldn®t find this
cancer earlier than they did.

COX: There was not much 1 could really explain to her,
you know. I mean “"cause -- well, actually the doctors and the
Medpath and stuff, they never, you know, explained it to us
beforehand. So there was no way that 1 could, you know, explain

to her why such a thing would happen.

THOMPSON:  Sally"s case brings home the point that Kkings
can go wrong not just in a commercial 1lab, but also in a doctor"s
office. In fact, 25 percent of all medical tests are done 1In
doctors® offices, offices which are virtually free of licensing
or inspection, places where the doctor®3 wife might be doing the
test.

RICHARD KU!3EROW [HHS Inspector General/July 1988]: [



think that"s very serious. I think that we have a real quality
problem iIn that setting.

HUMP5UN: Sixteen states claim they have some type of
regulation of physician office labs. The Inspector General found
moot of those laws worthless.

Enter the Federal Government. For over 20 years, it has
hud some regulation of interstate and Medicare/Medicaid labs.
But after hearing one horror story after another:

BARBARA ARBUCKLE [victim/Jan. 1988J: And 1 also pray to
God that something can be done about this problem, so another
person does not have to go through it.

THOMPSON : In October 1988, Congress decided to go a
whole 1lot further.

SENATOR BARBARA MIKULSKI: We are being medically mugged
by these laboratories.

THOMPSON: It passed the Clinical Lab Improvement
Amendments, CLIA. It calls for the regulation of every test 1in
every lab in the country.

TOM MORFORD [Health Care Financing Administration]:
Before the new legislation was passed, we regulated about 12,000
clinical labs in the United States, primarily under
Medicare/Medicaid or interstate commerce. The new Clinical Lab
Amendments, in effect, make us responsible for every lab in the
United States, whether it be 1in a physician®s office, a small
private lab. And the numbers increased astronomically, from, as
| said, about 12,000 to somewhere between 300 and 600 thousand
labs.

THOMPSON: Congress passed a tough law, one that would
give people some guarantees on safety and accuracy. Congress
ordered rules and regulations to be written by the Health and
Human Services Administration to implement that law: how to test
people in labs, what fees to charga labs for 1inspection, what
penalties they would face if they didn"t do the job right.
Congress expected the Health Care Financing Administration to

have those rules and regulations written a long time ago. It
expected the law to be up and running by now. It is anything
but.

MORFORD: Both the Congress, as well as those of us in
the Executive Branch, 1 assure you, did not realize the size and
complexity of the task.

SENATOR MIKULSKI: We gave them an enormous job. But



one of the reaaona the job 1a so enormous was they weren"t doing
their job in the first place.

MORFQRD: We"re working as diligently and as quickly as
possible to do the kind of regulation that the public merits.

SENATOR MIKULSKI: We need someone 1iIn charge of the
Health Care finance Agency on a permanent basis that"s moving
these regs through iIn the kind of quickstep that Congress wanted.

MORFORD: It"s better to do it right than to do it
quickly 1in some slipshod fashion.

MIKULSKI : We will be holding national oversight
hearings on this. We"re going to ask, "Where are those regs?"

THOMPSON:  But while the politicians and the bureaucrats
fight it out, families like the Coxes have to live with the
consequences.

SALLY COX: When they told me it was so big [unintelli—
gible], you know, 1 knew that, you know, this 1is it, you know.

COX: I do blame the doctor. I do blame the labs. When
you come down to a job that you®re doing that concerns life and
death, you just can"t hire that are going to make those mistakes.
They just can"t be doing that.

My kids and, I guess, myself too, they took her from
us .

THOMPSON: Sources tell us proposals to make that
medical lab law work are written, but are stuck in the Secretary
of Health and Human Services® office over arguments on what Kkind
of qualifications lab workers should have.

Congress 1s anger. Congressman John Dingell, just
yesterday, sent a letter to HHS complaining about the delay. And
Barbara Mikulski and Senator Brock Adams say they will pull HHS
into oversight hearings next month to put some folks®™ feet to the
fire.

We*Il be there.
Sally Cox"s doctor has no comment on all of this.

The lab, Medpath, would not talk to us on-camera, but
did 1ssue this statement: "We at Medpath feel great sympathy for
the Cox family. However, the simple truth remains that Medpath
is not responsible for the death of Sally Cox. The matter 1is now
in the hands of the judicial system, where 1t properly should be



resolved. Therefore 1it"s not appropriate for Medpath to discuss
the matter further.”™ Unquote.

Tomorrow on News 4 at 6:00 and 11:00, the bottom line of
all of this: How are you going to protect yourself?
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Sitting on tort reform

EFFORTS TO achieve
tort reform — legaleae
mea ing th at the state’nee
t0 cea ug Its act wnen |
comes to, ama?e suits an
malpractice actions — have
bee suLIed In Juneau for

The move s trapped
again, ﬁs time begins o run
ot In'this 1990 session, |n the
House Judiciary Commrttee

The. co-chairman of the
committee IS sitting on the
latest version of a tort re-
form bill that he doesn't t
want passed.

Indrcatrons are a majorit

the House mem ers wat
the r| enacted The Senate
nae rtwr“gasste
eHousewr ctonit
ut Judiciary Chairman
Max Gruen eré a Demo-
crat from Anc oragie IS a
lawyer. n a ot of awr{ers
—es ecra t 0se who ove
the rewards that now can e
plucked relatively easrh(
Alaska from malpractice
and other dama%e surts —
don't. want anyb g/ tink er
Ing with this ready Source of
Bi Dollarclarms

HE Iast
\(ears t ere av%
ess le rsaJrve earings —
half a hundred In all = on
ton reform
House Judrcrarz Commrt
tee members hav heard all
the arquments, pro and con,
on rep ated occasions.
regonderance of the

ouRIe of

testr ony over and over
aﬁ;arn has urged the legisla-
tUre to move ahead wrt ton
ref orm proposals that are
ur entl eede Various
(nmrte hearin shave re-
ed rrbt e currént | edrsa
tron ernrg re eate
amended strikin [9 If 0 the
origina rovrsro sand eav-
B%mor or esHusta few
ones on the ske
But even though enact-
ment of tose rovisions

would he a step forward
Iegrsfjatron re?narns mrred

because a lawyer — appar-
TR i
W It

Percerveg fdp eacon Hc(f 0?
nterest — so fﬂr ha refused
to move the br tot e Rul es

ittee, from whic
codf]d%e rou httot f]o
fora vote.

Mr. Gruenber was not
elected to re/gresent the trra
lawy erso asa et
are t e onef stand t(f

Profrt most_from his refusa
o Iet this bill out of commit-

The act is that the gen-
a( ép hc has an enormous
rnt li leqis atron
trren Coa Ition for
Reform, F group
or

W?fICh as Orkfatron e?/ea;a(;rts

to get this legis
ed, “represents a diverse In-
terest tha]t rncludes octors,
dentists, hospitals, construc-
tion companrfr Insurance
companies and businesses of
all kinds.

THEIR INTENT U not to
rn{rure Partres access
inancial. re through

awsurts arrsrnr[} rom wron
L
have been cgause ghe

d- careless or stupid ne igent

?ts of others. Rathér, ~the
fort is to put some com-
mon sense rules Inplace that
will p&rt imitations on exces-
srve amage awards and to
8£n%fwr'§fe et e
r r
lhat now IS bent outyof

As 2 consequence of the
present order of things, for
example, many doctors jn
Alaska are practicing witp-
out anK In urance at all.
Some. have Ed their
8ractrces an re Idents r(q
ome vrfa%s towns an
crtres are Without medical
care |n some specialties.

ther states have dealt
With such crises by enacting
ort reform I%rslatron
rsatrve ction th Juneau
[ona overdue.
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To hold down costs, we mustfirstfind out what we are paying for.

BY LAUWCH CHAMBLISS AND SHARON WCCT

ABOUT OF ALL SL'XCJCAJLDEATHS AND J0%
of postoperative complications. such «s infec*
bons. are probebly preventzble. As many asone-
founh of all patiets who die in hospitals may

have beer, misdiagnosed by physicians. Uptd*®35% *

ofall hospital adnissions are notneeded. Some IS%-

= 1030 of diagostic testsdon™t help or aren Teven
looked at. Those shockiing figures come from a study con*
ducted by a bipartisan group backed by major corporations,
headed by former Presidents Ford and Carter, and staffed
by some oi the brigtestminds inthemedical business today

(Thadau, culled from medical researchand expen testimony,
arucontainedm “ocotficential memo from thestafftothe Na—
tiael Leadership Commissiontfh Health Care members.)
Studies published inmedical jourmals tewt toconfim these
findings. They rgort, for example, tat 44% of bypass
surgeriesjtrt unwarranted of? questioneble. For cardiac
pacemaker inmplants.20% of procedures are not and
TS er3/\% ambiguous. And theCal ifomia-besed thirk tark.
Rand Corp. . foind trat, inone particular surgical pro edure.
carotid endarterectomjes- the celicate procedure surgeons per—
form toclear the major neck artery to prevent strokes- 2 T
weredone, ifnotcapriciously. (enwithoutmuch jusullication.
1"One-fourth of hospirtal days, one-fourthof procedures am®
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two- fiftrsofimedication*could be done without. ®wrote Hand-
fellow Dr. RobertBrook ina recent article iathe Journal of
theAmerican Medical Association. " Elmost every study tat
has seriausly looked for (rospital] overuse has found i Mwd
virtially every utne at lesst double-digit overuse luppen
found." n

A truly astonishiing percentage of the $650 billlinannual ly
et on health care in this country iswested; the result of
unnecessary surgery, unneeded diagnostic procedures and
puffed-up bilks. The incidence ofoperaungroom incompetence
i dillig.

Even (he average layman isbeginning to leam about the
overuse of common procedures such as hysterectomies and
cesarean sectias. By the tiime thev reach 70. about two-thirds
of the women in tre U.S. have had treir uterus removed.)

What iscausing thisoutrageous medical overkill? A biased
revard systemhasa lot todowith it Says Mark Banks, medical
directorand head of quality cotrol atBlue Cross/ Blue Shield

H..ANCIAL WORLD/JANUARY ». IM S

of Minnesota®s HMO  We hae a
historic inequity tret favors procedural
processes We pay the doers more then
the thiners ™

Armericans also seek instant gratifica—
tion when n comes t© new medical
tedhnology Banks goeson " Arericans
have an getite forconsuming high-tech
healthcjre But there isTtevaluation of
the new technology Lois of evaluaiiion
Isdone ui real time wuh real collars ™

Meanwhile, the aost of American
health care continues 1o scar We wall
spend $650 billion in 1990. about 127
ofGNP Growing attoday sdouble-digu
annual dip. healthcare will suck up 15%
of GNP by the year 2000 Already the

S spends morre on health care per per—
son then France and West Germany .and
..nerly twice asmuch asBritainfsee teble,
“ece 4).

And ifyou think we getmore forour
money, thinkagain Infantmortality and
life dtatistics- irdicators of
Justhow good our medical system u—
leg behind Japen. England. Canida,
West Germany and Sweden.

Why sthesystemaut of comtrol1Cr -
tainly not for lak of corrective 1+
itdanes. Private insurance companies
and the government have taken steps ©
it asts and increase conpetation.
Diagnostic-related groupings IDRGSI .
imposed by Medicare, limitpaytm ntfor
procedures so that hospitals have an i+

"cenuve toholddown asts. InNovember .
1 Congress made an attemot tocorral doc—
tor's fess by. among other things,
Aimiting payments for expensive
disgnostic tests trat could have beendone
the less-exparsive, old-fashionedway—
by physical exam. Insurance companies
?and employers are pushing cost sharing.

But most of these imurlives have backfired. ""Faced wt
efforts to hold down aosts, doctors have responded partly by
incressing sarvicss. And doctors do control demand, much more
sothen trepatient. Even wirth the freezes, income fromMediicare
1o doJfors increased.31% frrom 1980 to 1986." .eponed the
National Health Care Campaign, a coalition of religios,
draritable and union groups.

Ed Morton, chiefaperating officer of Health Care. Irc., a
Neples, Fla.-based diversified health-care provider, also puts
much of the blame on physicians and tre physician-dominated
healtfxare system: “You can™t have these guys rumingaround
like the Lone Ranger. You think Ollic North was a loose can—
non? You thirk the loss of S&L oversight caused problemsl
Without appropriate and timely review, you put yourselfm
a position where abuse can take place.”

That can happen atouraauent surgery caters asvwell, especial —
lywhen doctors own a piece of the action. Ford Motor, which
>pendsS1 02 billimayear inemployee medical barefits, refuss

AT
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1o reimburse patients for fecility charges
June inoutpatient centers not affiliatsd
withahogital. Why Because tteretin t
aufficient scrutiny os towhether surgery
15 NecESsary.

Nor mthemuch-vaunted second opin—
ion the panacea twas supposed 1o be.
Medical politicsand fear of millpractice
auits make most doctors unwu. ing
openly cotradict a peer

Piliical problems aren”t limited ©
doctors, of course Vihile studies show
trathospitalsspeculum? m apartioular
procedure do itetter -a son of practice-
mekes-perfect effect- most are relucum
10 give up any department, even an
uckerutilized ore, for fear of losing
prestige or physician suppon.

And the ontrols ore inadequate t©
begin with. A recent study by the Joint
Comnussionon Accreditation of Health- <
care Organizations TICAHO) revealed j
that more than a third of the 5,200
hospitals itsurveyed lacked the son of controlls necessary ©
guard agpinst ingapropriiate surgery, umecessary blood transfu—
sicnsand/or uncoordinated treatment of intersive-care patients.

"It"'samajor challenge to convince any organization intre
delivery of service tret gality K inportant and at the same
time ast effective.” says Dr. Dennis O"Leary, president of
theJCAHQ, "‘General ly spesking, American industry tsahead
of the hospirtal field, vell ahead, thapplying quality improve—
ment tedmniques.”

Former Surgeon General C Bwerett Kcop wrote dortly
before leaving office InOctoter: ""We have a systen thet B
distinguished by avirtual albsence of scif-regulauon on trepan
ofthosewho provice care- hospitalsand headih-carcworkers,
primarily physicians- butdistinguishedasvwell by treahsence

wo-fifths

* One-fourth of

hospital days,

one-fourth
f Procedures and -

medications could.’
be done without/ 7

of such retural marketplace .-atrolsjs
competition in regard tprice, quality
or service "

What dlthismeans, forstatas, sttt
irere Ba tremendous need for medical
information. At presant,, adoctor Hisdie
patientwhit surgery isneeded and w here
1o have itdore. There Bno way fora
pauent o panicipate in the process by
JudginM aost or quality fectors I on
employee”s heal Ih<are plan points toJ
specifichospital, he has no "'ray toCheck
thet the loner-cost provice: s doing
0 high-aality work. I3 likehavingaFord

dealer &l you how many cars your fami —
ly needs and where to buy mem. too

""Ifwe don"t have quality—>f<are pro—
cedures in place, or qality assurance
systams, suchasedst inother indLstries,
were going o make a lotoi mistakes,
weste a kot of money and hen a lot of
pecple, “'says Dr. Henry Simmons .head
oftheNauonal LeadershipCommission

of

on Health Core.

InW-shington, there Sgrowing talkofrationalizing health
care 1o curb runaway oosts and provide for the 37 million
Americans with no health coverage atall. The proposals nn
the gamut from granting tax breaks to encourage citizas ©
buy treirown insurance to forcingemployers toprovide besic
coverage for workers.

The plans have one thing incommon: They deal with the
symptoms— exploding costsand the uninsured— w tthoutad—
dressing the disease. Wc are il far from knowing which
parts of the Amcncan medical system are worth saving and
which should be discarded.

""We *ve gotdl the computers we need toanalyze tre lata.™
shys Representative Fortney "Pete” Stark (0-Cal.). "It'sa

crime more isTtbeingdore. We™ ve got
2 Isi-cenwry equipment but 19th-certury
procedures for looking at tre dau.””

Here"s what the government needs t©
do togererate the information the public
badly nesds.

"e Spend a kot more for research.
Washington has 1o get into the business

of gathering and disseminating informa—
tion o tre pblic. In tre area of tech—
nology. forexample, lessthen 1% ofdie
Teckral government™s S108 hillionheal th—
care budget goes to figuringaut thebest
and most cost-etfecnc, way 1o use the
hundreds ofhigh-tech produrts thet flood
the medical field every year.

* Set standards formediical care tostop
sugical and diagnostic overuse. Think
about it The FDA demands that each
new drug be Sbjected tongorous estirg,
but lessthen of the ration smedical
procedures areput toany review accor—
ding totheOffiice of Technology Assess—
ment (OTA). The Leadership Comiru>-

namcm womjppum/A»7 » trvo



won”* Simmons estimates trat a S500 million effon would be
enough t studv the most commonly performed procedures
and come up with guidelines. Some doctors deride practice
guicelines as “Cookbook™ medicine and worry that substan—
dard physicians might be tempted to simply follow tre recipe
regardless of a particular petient™s needs. But the American
Medical Association and others are working vigorously ©
developguality deddists thatcoul 1at lesstprovide apatieatt,
and doctor, with an cutline of gotions. And the savings could
be enormous: up 1 522 billima year ifthere was only a5%
reduction inunnecessary surgery for 11 of temost common

pertormed gperations. And thatdoesn™teven count savings
from overused diagostic tests.

« Starta natioal data bank thet would contain information
about doctors— including disciplinery action- and hospitals,
wuh ast and quality measures. Measuring “Guality” ”isTt
easy The JCAHO. which accredits
hospitals, B just now developing
datisticl measurements t evaluate a
hospital™s treatment record, such as
whether there”s a high postsurgical in-
fectton rate. The government should use
the JCAHO guicklinestodo thesame for
thepblic. Thatmay mean more hospitals
will goaut oflusiiness. But ttetmay oot
be abad thing: Beds today are dillonly
about 60% oocupied. Ina 1988 report.
OTA advised ssttirgup a “Tonsumer af—
fairs" agency wnhin the department of
Health and Human Services lobeganthe
process of providing information © J
etients. .

The secial interest groups— doctors, 1
hospitalls, and even the insurers- al j
agree on theneed forhealth-care reform
ingereral and more quelity information j>
in particular. But tret’™s where the har—
mony ends and the badditing begins. A CAT acn hi

no way for his patients to fird at.

And hospitals aren*t any better Thiree years ago. when the
Health Care Financing Administration, which administers
Medicare, began publishing dau on hospiul mortality rates,
the hue and cry from the ration”s health-care providers was
deafening. The 1deabdand HCFA*" s datawas 1o help doctors
and patients make decisions aboutwhere togo forcare. HBob
Smithwas about tbgo infor. s3y. heartsurgery, aquick review

of local hospirtals would show which institution had the best

record of suocess, or at kessttie lonest leel of ultinete failure:
patient deatis.

The AHA saysthedau issomisleading it3of littkeberefit
topatats. True, thedau isTtproperly indexed for saerity

of illressat admission. But consumer groups argue treteven

less- information sbetter than no information &t
dl. And HCFA" s mortality dau, as limited as it has given

1

" Thear lotsof slogansand can imegine  **A historic inequity  thatfavors procedisal jprvoestes.

the placards about the proper structure

of health-care reform, but Idon Thear many people out trese,
sayirg. Yes, we are willing to forgo some of out income fon
the public good-" " says Willliam Roper. President Bush 3
domesuc policy adviser. Roper indicates tret Bushwon Tnake

health-care reforma priority unlessand until some sortofcon—

sensls s reached by the big boys: the American Medical
Assoeiation, the American Hospital Associiation and the in-
meian e ldbies.

Good lurk,

The mighty AMA , abig source of congressional campaign
money, has never been wild about giving tre public acoess
todau on doctors. HHS. forexample, has anew dau bank
tatwill keeparatianal socorecard of such things asdisciplirary
actions and mallpractice awards against the “atton®s 500000
physicians. The dau bank s supposed to help hospitals and
other health-care agencies check a physician™s background
At presait, adoctor may et into trowble inone sute and st

shop inanotherwirth littledanger hispoor recordw ill follov
nil i But larely because of AM A dbjectians, the ratiarel dau
bank can the tapped by the gereral public. The new doctor
intown may have a bladdlist 50 pages lag, but there will be

rNINAMCIM -OOtfIfUHUALT *. I»*0

the industrya«ro«g incentive iodevelop dataihe public can
undersUfldir-

"'It"s simply not acoeptable o ssy that because tre data B
imperfect, we"ll do nothing," says Bush alde Roper, who.
asHCFA Sformer chief, firdtrelessed mortality dau forpublic
sorutiny. “There™s too much at stake to Siton our hands until
something better comes along.””

There arc other signs the government sedging inthe rigit
direction. In te 1990 budget. Congress allocated 532
nillion- up from S5 million tre previous year— for studies
on the effectiveress of four extremely common ailmentswhose
surgical solutions are now .ciing questioned: heart attadss,
loner back pain, cataracts and prostate problems. Says ad—
ministrator Norm Weisman of the National Center for Health
Services, a subsidiary of HHS; ""What we are trying to do
isdetermine what outcomes there are sowe can say tophv si-
cias and to patiets. Here are tre rids and here are e
berefits. ™

One oi tre prablems insettirgpolicy, according toDr Dav id
Eddy. a Duke University gecialist, sttt up il now trie
analystsand policymakers have assumed thet the ientific 1 a™

<«



HEALTH CARE

of medicire was olid.

Eddy believes tret premise Ejustplain
wrong. "'The wide varmnon inusingpro—
cedures points © a soft Inellectial
besis.” he comments. Eddy, who hes
degrees in both surgical medicine and
mathematics, designs datistical models
et ass=ss just how well certain pro—
cedures really work.

"Outcomes research” like Eddy"s

The "Show-Me’
Days Are Here

ithcorporate health-care aosts up
another 9% thisyear toover S150

bdlion, more fins are taking a closer

look at what they"re getting for treir
money. Just kestmonth. Georgia-Pacific

poses a fundamental question: Are doc— HYOIfcafITt have raised itsceductible from $200 t $300
tors precticing a kind of ritalistic and began charging $600 per employee
nedicine, mtwnlile tetarter'dcors — {hese guys per year for fanily ooverage, up from

who didbloodletting intheMiddle Ages?

Eddy beliewes doctors ted O use
familiar hamilies likea "'stitth in time
savesnine' or "'an errorofcommission ¥
istobe preferred toan errorofomission™
tojustify procedures. Inarecentarticle,
he rotes: ""Most of tre sinplificatios
and heuristics pecinLin one direction,
toward oerutilization. When thishap—
pens theprice ispaid interms of incoove-
niencc, paiin, distress, days inthe hospital, unnecessary rids
and money." .

ltmay be ignorance rather then greed that leads to medical
oekill. Many patientswho arritisswfiod simply move on
toanew doctor and never corplain. Sinca complete medicai
records are only aeileblie for Medicare patients over 65, it
is difficutt fhF a doctor to gecproper feedback. , t

running dround
like the«Lone
Ro.nger. You think
Ollie North was
a loose cannon?'’

$400. Insome cases thishes led to laor
grife. Nynex and Bell Atlantic both
underwent four-month strikes this year
when they tried o irstitute larger health
insurance copayments.

A group of around 20 major corpora—
tias including Aooa, Hewlett-Packard.
General Electric, Ford and Honeywel l
have pioneered intrying  hold down
unnecessary health-care cosu. ""As com—
panies kept complaining about risirg cosu, we began tohear
from the providers: “All you care about s cosu; you don™t
cafeaboutqality,” "'says Alcoa benefiu manager Dick War-
da.. "Sowesaid: Okay, Elusaboutqality. Te gotsilaxe.
Sowe concluded: Either they know and they arekeepmg cuiiet
for a raasoB"or they don Tknow. " ™

Compounding the silence were brtirg articles by Dr. Ar—

WWhilemany organizations laud Eddy Swork- he has beaa— noldRelinin.editor ofthcNew EnglandJournal of\edicire,

acosultant for Chrysler. Blue Cross/Bloe Shield, HMOs aad
the AM A— some, of his findag™bave caused a furor. Take
hisworkon Pap srears. For 40 yeaft; fie Anerican Cancer
Society promoted theannual Pap smear todetect cervical cancer
early. Then, Eddy"s datistical analysis showed the testto be
virtuelly ss.effectiveTor scriloiaf4$Pcer when given every
mreey um clwifAM ~ mme ndations,provok~
ing a storing cgpt*veti~fte”pe”mencan Cctikft ofi
Oostetricias adjoytfe®logjsu. _T-"~

arguing thft20% t 30% of medical procedures are ingp—
propriate Equally damning were studies showing surprising—
ly high, variatias in medical practices from one region
another;-Gnaually, saysWardrop, this*'led large companies
toruliaMMdus sone of the reasons the Japanese are eating
our hmr i~ Ford, forexample, spends $305 per automobile
er HMddMtR cosu, 50% more than their Japanese
countcxpné&f

- Dfi John Bums, an intemist and kidney secialist, &

EddyHudcon ogtoor t«t rtufeia.miiJ bytitojo-caifed™“fibtfeyiSfifl Tice president of health management. Bums

"small--——- A* ~ vy nfriirT»ndnirij;~i OarcaocatS®
University medical professor. Using Medicare data. Wenn-
bery discovered strikirg variatios in the rates for certain
surgical procedures from one community to aother. In his
landmark prostatectony studies for the sute of Maine.. Wenn-
berg not only found large regicral variatias in ite number
of surgeriesused to trestbenign urinary tractobstrucuonscom —
mon inoldermen, butalsottetthe nsk ofcomplications from
the surgery was far higher then gererally kelieved. Thanks
toWennberg"s highly publicized research therearc now 35%
fewer prosutectomies done in Maine.

Wennberg"s studies have demonstrated trat knowledge leads
1o more conservative practice.

What dl thissuggests stret tre biggest problem with health
care Tt ast, itsveste. Eliminating tret waste would save
the ration untold billias, but how can that be done ?Chiefly.
by gathering the information and disseminating itto the con—
suming puolc. who have arigittoknow And how can reluc—
tentcongressmen and serators be goaded intbactionlThrougn
the mailbox.

M

industry has gone through three phases in lu at—
tenpts toaut healthcosu. Airst, itpromoted health maiintenance
organizations. Firms hoped HMOs could shift tre nsk to a
provider toaut cosu. But. saysBums, aprocess of “adverse
selccuon™ emerged with younger and healthierenployees join—
ing the HMO's and older, sicker ones not joining them. That
sabotaged the initiative.

Second, firms asked employees to shoulder larger deduct—
ibles or copayments. The hope was tret this would give
employees incentive t be more seleane.

Firally, companies resorted to uttlizauon agetswho limit
firecial exposure by imposing a maximum payment per
diagnosis, orby limiting the lengthofa patient™s hospital stay.

But the kst two “'solutions™ proved to be Hops as vell.
"None of the above haa resulted in any significant cost sav—
ings. Nothing hasdented the system. ” Bays Bums. Why "The
answer, he clairs, istret the foous has been on atterpting
toaotrol cosu through berefrt desiign without describing wnat
is necessary and gopropriate health care.

"Now." says Bums, "we are saying Usar. If in reirosect

rmotciAJ. wo*u» uLMjitt * **o



they can determine cases ot 1o be necessarv. why can"t we
design a system where ariteriaare Miown and published and
communicated? The answer," he sssorts. "'is ttetwe can,"””
In private conversations, says Bums, physicians will adnit
much of what they do s reither necessary nor gopropriate.
His coclusion: “'The payment system incentives extra
medicine."

The solutian, then, he contiinues, isto go directly toagroup
(ofphysicias) and say ""We will reward you by sending you
more patients so thet iwilll increese your market share, pro—
vided tre standards of the medical Iiterature are tre determi —
rent of the process.”* With S160 million in health payments
kst year. Honeywel I hes the claut to talk like tet.

Bums says he goes 1o tre medical director of a physician
group or hospital and says: *"We are interested inpurchesing
standard-besed health care. Show me. department by depart—
ment. what quality improvements you have irstituted. What
standards do you have for coronary artery surgery? Do you
have ahigh-risk pregnancv programdesigned tominimize the
incidence of premature birtt? Some group™do. They may have
tata to sho /tet treir premature birthrate 550% lower then
the date aerage. And guess
what? It ischegper. And thet 5
the new paradign. The dhift
trom costaontrol toguality con—

o through health manage—
ment." -SR.

1ie Prototype
O ne interestiry prototype of

ananoral heahth information

network can be found in Penn—
sylhvenia. Each of the Keystone
State™s 290 medical irstitutias
sbeing ranked quarterlyon how
vell ittreatsavariety ofmedical
coditions, and how much it
charges for them.

This one-of-a—kind consug»«
quide o hospitals isdill in
development stage but the sute
hes high hopes its new Health
Care Cost Containment Courcil,
which publises the information,
will boost competition o help
curb Pernsylvania®™s skyrock—
eting health-care budget, now at
S2 billion.

"We are trying 1o get good,
relisble, consistant information
thatpeople can use ohuy health
care.” Bays coucil director Er—
nie Ssssa. "By dissaminating
this information we hope
create a truly competitive
marketplace in health care.”

The fust til run repon.
pblished in Jure, compared
mortality ratesand medical com —
plicatios for 55 different

nMAMCUIi. WO«U)JAMM«T t, imo

conditions— from lower back painto heart failure -at 15 souin
ontral Pennsyveniahospitals, What theconsumer guide shows
quite clearly show much treatment and cost can vary trom
one fedliity to avther. The average charge for hip and knee
replacement at Lancaster Community Hospital, “orexample,
was $7,300whi le atneartv Hershey Medical the cttarge reach—
ed S12,500.

Pensylvania™s paying dearly to foster corpetition. The
Healdt Care Cost Containment Councill s amual budget 1552
million. On top of tet, the hospitals had to lay out up ©
$200,000 1o purchase computer systars.

And Pennsylvania 3 initiative isproving highly controver—
sial _Trere have been conplaints thet the computer ized screen—
ing programwesn™tdeaignad for hospital comparisons. Health—
care eqerts say thereare incosistancies inhow hospitals repon
the dau, which may not accurately reflect how sick paucnis
were upon adnission, for exaple.

""No one knons-whether what it'smeasuring ksan acourate
indicator of gtality of care.” says Dr. Norbert Goldfield. a
New Englander who hes written a book about tre isse. He
xays tre best indicator of a hospirtal *s quality s probably pe-
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Chopper medevac teama on the )ob.

This isone of the reasns tre Japanese are eating our lum. ™
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uont satisfection, but tre ilau collected
n Pemnsylvania Joesn t inclue (et
human fedior.

Director Sessa agrees et Penn—
sylvania™s methodology it perfectbut
says itsa first step inproviding the son
of comparative dau that will ergble
employers and patients to see* aut high-
gality, lovpriced care Besices, he
doesn™texpect miracles. “Ourgoal isto

in the area and ask for a recommenda—
tin Thatwill help your chances <t get
ung agood doctor, one who keeps up
with the latest medical procedures

The Officeof Technology Assessent.
Congress™s investigative arm. publish—
ed a repon in 1988 enutled The Que/irv
ofeedical Care- Informationfor Con-
tumas, notes tet “"Formal disciplirary
actions by the sute medical boards pro—

hold down the escalation of the cost of |t WOUld be n|Ce If vice the most \allid information about
hesltdi care toat lesst somewhere around poor-qual ity physicians." Unfortunate—
the consumer price index level.” you COUld (fmd Out] Iy, such infomation i simply ot
The rE>_<t Stq);_a Slmllgr_tym of con— heth er a d Ctor aal!djlgtoﬁem‘eral p:bllc. II|‘FV\K)U_Id
sumer guide rating physicias. -LC. h b q ' be nice ifyou could get information like
Finding A Good Doctor & fol DS lorhow e/ st et 3%
ISCIPIINE *Sof M7 BatuaforUMtely, tratsabig

ostpeople finrdadoctor by asking .

family and frends “It3oencr r
then nothing."" says Dr, Lynn Sofferof j
the Public Citizen's Health Research |
Group inWashington. D. C. "'But itreal—
lyoveremphasiizes thepersoral, rainor then tedmical, attriute*
of a physician.”

How else isthe average person supposed to pick a doctor?
"Find autwhere and when they graduated fromoollege,” Says
Soffer. ""Are they board-certified ina recogniized Soecialty?™
And how does one go about doing thet? "'One way isto look
at tre walls m their offices,” she replies. ""Another way B
1o consult tre Directory of Medical Secialistsat tre library.
To do ttet, you need toknow tre citywhere thedoctor isprac—
ticigmedicine or the city where he completed his residency.

"Ifyou"re moving thanew city," she continues, "‘call the
head of thedepartment atamedical school or university hospiul
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%
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P
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Dr. Dennis O'Lssry, president of the JCAHO
"Quality is inportant and at the same time ast-effective. ™

»

but un ortunately
that's a secret.'

You can get some useful information
about hospitals, however. The OTA.
recommends that patients review
hospiul morulity rates, published by
the Heal'th Care Finance Administration (HCFA) . Another
indicator isthe volumn-outcome relationship fora gpecific
operation. Research shows that the more often a specific
operation isperformed atahospital, thehigher the success
rate. 1Tyou already know what type of illnessyou have,
there are often specialized data banka on physicians or
hospitjjs. For 10aunce, the National Cancerfnstitute has
inirofliiceda dau base cattetfPpt] tret combines updated
information on cancer treatment, rriaarch protocols and
physicians and organizations insured incancer ca<e.PDQ
can be accessed by anyone whoms a personal computer
and a sundard telephone lire.

WithinPDQ, adirectory provides the
names, addresses and telephone numocrs
of more then 14,000 individlal physi—
cianswho spend amajor portionof treir
clinical practice inthe care of cancer pa—
tiats. Another PDQ directory lids ap—
proximately 1,600 health-careorganiza—
tias with cancer treatment progrars.

For more information, you can cll

| 1-800-4-CANCER. InadditiontoPDQ,
NCI will provide gereral information
aboutvarious typesof cancer treatments
and locations of dlinical trials research

| inthe caller's regional area.

" You canalsocll organizauons likethe
American College of Costetricians and
Gynecology or the American Society of
Plastic and Reconstructive Surgery for
informattion on an 1llress or gperation.
The latter, for instance, will provide a
cller with the names of 10 board-
cartified plasuc surgeons in a ecific
region, asvell aseducational brochures
and background on a particular doctor-
The background check s cursory,
however . —H.H.
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commissioned the Harvard Hrport today and Is ont 0" the leading proponents of (he no fault
insurance solution. Harvey Wachsmun isa physician and practicing lawer. He s president of the
American Board of Professional Liability Attorneys, lie's on (he faculty of Brooklyn Law School
and (he University of South Florida College of Medicine.

Dr. Axelrod, what is (he surprising finding in your study, the large amount of negligence, or the
small amount of claims?

DR. DAVID AXELROD, New York Health Commissioner | think it was rather the small amount
of claims. A previous study done at Stanford approximately 10 years ago identified roughly the same
percentage of adverse events, that is injuries to patients that occurred that would lead us to have
believed at least that (he number would he approximately (he same. There isa concern | have with
(he data that are being presented and that is that this is an extrapolation from the review of some
30,000 charts to over 2.7 million discharges in 198-t. So to say that numbers of thousands of
individuals who are identified as having died represents an extrapolation from 1,100 cases in which
injury was ldentified in the Harvard study.

MR. MAC NEIL: Isee. It’s like a poll. In other words, you Ve taken a sample and you®re saying that
represents that reality?

DR. AXELROD: That is correct.
MR. MAC NEIL: Right, like a blood sample.

DR. AXELROD: Yes.

MR. MAC NEIL: Okay. Why do you believe there are so few malpractice claims arising out of so
many cases of negligence?

DR. AXELROD: I think in many instances, the patient is not aware of the fact that any negligence
has been committed. 1 think there are difficulties in accessing what is otherwise identified as an
officious system with respect t the individual person. Idon Tthink that the average person thinks
that there is much chance of success. An individual who comes from a lower socii-economic
background may not feel that he has the wherewithal or she has the wherewithal to purse a
malpractice suit. There isno clear indication that our system isgeared to one of social responsibility
with respect t payment for medical injury and it leads more to an event that looks like entering
a lottery with respect to a return with a medical malpractice suit.

MR. MAC NEIL: Do you share Pres. Bush®s belief that fear of malpractice claims, that doctors hold
of malpractice claims, isdistorting the medical delivery system?

DR. AXELROD: Yes, Ibelieve (hat there is a distortion which isoccurring. I think it3 occurring
in a number of different areas. The most important of them may, in fact, be (he unwillingness of
physicians to participate in peer review of their own colleagues. That fear I think has removed an
important element of maintaining the quality of healthcare within our institutions. Without full
participation of physicians, it isnot going to be possible to have a full review of what happens and
the manifestation of quality that we would like ® have. 1 Jo believe there s a cost impact
associated with the practice of defensive medicine. Idon"t know what it is. It3 been estimated t©
be 5 percent or 10 percent or 15 percent in various studies.

MR. MAC NEIL: How does that come about?

DR. AXELROD : Doctors because of their concern for their ultimate testimony in the event that they
should be faced with a malpractice suit attempt t go to the nth degree with respect t the ruling
out of diseases. There Isan error of commission in many instances with respect to reaching the 99.9
percentile in terms of likelihood of a given disease by some very expensive tests. We have a broad
armamentarium of diagnostic tests, valuative procedures that are available to the vaiuatlve
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MRNADLER: What worries me isthat despite many years of civil enforceme”of environmental laws
we stlTNjave widespread non-compliance. Let me give you an examplcXAccording to thr General
AccountInfcpfflce, a recent study, four out of every ten industries discharge toxic waste Into
the nation 3 sVi“er systems are violating their discharge permits dyvif1le civil compliance. Obviously,
we don Thave eihmgh deterrence, and without this sort of acpwi corporate America iIs not getting
the message that iNjas to comply with environmental law;

MR. LEHRER: Do you tnH*k this sends the new mesadge though on those kinds of cases as well?

MR. ADLER: 1 think itdoes t sR*corporationj”who are responsible for complying with pollution
laws If pursued aggressively.

MR. LEHRER: Your concern, Mr. SaroprSsMiat it sends a double message, mtmay send a message
to the bad guys, but it also sends the/wrong massage to the good guys as well?

MR. SAMP: Exactly, and it septfr t me that, as stated before, that this s tt a reasonable
environment in order to allow/uusiness to thrive in thiWountry, that I would certainly agree that
there are appropriate circumstances under which criminaNaw should be enforced. For example, It
seems to me (hat any company (hat goes out in the middliNnight and takes drums full of toxic
waste and dumps them"in a park and does so knowingly and int"gtionally, that sort of corporation
ought to be indictejr But we"re not talking about that kind of cb™e here. We Te talking about a
corporation whicjr had no intention of spilling any oil, did s0, perhapyMirouyh its own negligence,
and now they"re finding themselves in a criminal court. v

MR. LEHRER: AN right. Mr. Samp, Mr. Adler, thank you both for being
MR. AMLER: Thank you.

Mfy/SAMP: Thank you.
FOCI®S - NEGLIGENT TREATMENT

MR. MAC NEIL: Next tonight new facts and the new debate about medical malpractice. A major
study released today found that thousands of hospital deaths and tens of thousands of injuries each
year are (he result of negligence but that relatively few victims ever file malpractice claims in
courts. The study conducted by Harvard researchers examined one state, New York, that drew
conclusions with implications for a malpractice insurance system nationally. The study was based
on New York hospital patients in 1984. It found more than 27,000 patients were treated negligently
in hospital, 6,630 deaths were due in part to negligence, but only one in eight of the patients
injured by negligence actually sought compensation and filed malpractice claims. These figures fuel
an already heated debate over what can be done to cut malpractice insurance costs and Improve
medical care. Pres. Bush spoke last week to doctors at Johns Hopkins University about the impact

of malpractice lawsuits on medical care.

PRES. BUSH: (February 22) And 1 ask you today to avoid the understandable urge to practice
defensive medicine, where doctors fearing litigation too often dictate treatment that Is unnecessary,
where (he threat of lawsuits threatens the very research that isso desperately needed to save lies,
and iIn retumn, we Ve got t restore common sense and faimess to America 3 medical malpractice

system.

MR. MAC NEIL: Restoring common sense to the system is the subject of a proposal in this week"s
New England Journal of Medicine. The article calls for implementing a no fault malpractice
insurance system. The no fault system would take cases out or courtrooms and set up expert panels
to compensate victims. We tum now 1 reaction to today 3 study and a debate over the no fault
solution proposal. Dr. David Axelrod is the New York State Commissioner of Health. He



commissioned (lie Harvard Report today and it one of the leading proponents of the no fault
Insurance solution. Harvey Wachsman is a physician and practicing lawyer. He is president of the
American Board of Professional Liability Attorneys. He"s on the faculty of Brooklyn Law School
and the University of South Florida College of Medicine.

Dr. Axelrod, what is (he surprising finding in your study, the large amount of negligence, or the

small amount of claims?

DR. DAVID AXELROD, New York Health Commissioner: I think it was rather the small amount
of claims. A previous study done at Stanford approximately 10 years ago identified roughly the same
percentage of adverse events, that is injuries to patients that occurred that would lead us to have
believed at least that the number would he approximately the same. There isa concern | have with
the data that are being presented and that is that this is an extrapolation from the review of some
30,000 charts to over 2.7 million discharges in 198*1. So to say that numbers of thousands of
individuals who are identified as having died represents an extrapolation from 1,100 cases in which
injury was identified in the Harvard study.

MR. MAC NEIL: Isee. Its like a poll. In other words, you % taken a sample and you"re saying that
represents that reality?

DR. AXELROD: That is correct.
MR. MAC NEiL: Right, like a blood sample.

DR. AXELROD: Yes.

MR. MAC NEIL: Okay. Why do you believe there are so few malpractice claims arising out of so
many cases of negligence?

DR. AXELROD: 1 think in many instances, the patient is not aware of the fact that any negligence
has been committed. 1 think there are difficulties in accessing what is otherwise identified as an
officious system with respect t the individual person. Idon Tthink that the average person thinks
that there is much chance of success. An individual who comes from a lower socii-economic
background may not feel that he has the wherewithal or she has the wherewithal t purse a
malpractice suit. There isno clear indication that our system isgeared to one of social responsibility
with respect t payment for medical injury and it leads more t an event that looks like entering
a lottery with respect to a return with a medical malpractice suit.

MR. MAC NEIL: Do you share Pres. Bush®s belief that fear rf malpractice claims, that doctors hold
of malpractice claims, is distorting the medical delivery system?

DR. AXELROD: Yes, I believe that there is a distortion which isoccurring. I think it3 occurring
in a number of different areas. The most important of them may, In fact, be the unwillingness of
physicians to participate in peer review of their own colleagues. That fear 1 think has removed an
important element of maintaining the quality of healthcare within our institutions. Without full
parFcipation of physivians, it isnot going to be possible to have a full review of what happens and
the manifestation of quality that we would like t® have. 1 Jo believe there Is a cost impact
associated with the practice of defensive medicine. 1don"t know what it is. It’s been estimated to
be 5 percent or 10 percent or 15 percent in various studies.

MR. MAC NEIL: How does that come about?

DR. AXELROD : Doctors because of their concern for their ultimate testimony in the event that they
should be faced with a malpractice suit attempt t go to the nth degree with respect to the ruling
out of diseases. There isan error of commission In many instances with respect to reaching the 99.9
percentile in terms of likelihood of a given disease by some very expensive tests. We have a broad
armamentarium of diagnostic tests, valuative procedures that are available to the valuative



procedure* that arc available lo dlie medical profession. and (he physician may choose to utilize one
or many of Ihem or all cf them in an effort t assure himself that he is not going t he suhjcct to

litigation by virtue of his failure lo have done a single test.

MR. MAC NEIf.: Okay. We"Il come back in a moment.
Dr. Wachsman, do you dispute the findings of the survey?

DR HARVEY WACHSMAN, Malpractice Lawyer: | think the survey"s findings of enormous of
amount of inulpractice in this country is true. | think that there are numbers of physicians who are
alcoholics, drug addicts, psychlatrically impaired. According to the AMA 7 t© 9 percent, or thirty
to forty thousand physicians in this country are impaired. Obviously, that would cause an enormous
amount of malpractice which does cut across this country, and you extrapolate those numbers, that
comes out to about 100,000 people a year die because of malpractice in hospitals alone. This was
a study of hospitals, not even doctors® offices, and hundreds of thousands of people are injured. The
reason for the great disparity between the numbers of lawsuits and the numbers of malpractice Is
clear. It's due to deception and fraud practiced by physicians and hospitals in this country,
misleading patients, so that they do not know, and they are misrepresented t in a w holesale manner
by physicians so that they cannr* find out what exactly occurred. There Salso changing of records,
forgery (hat goes on on a nntio .al lewel, that™s as significant as well,

MR. MAC NEIL: Hut for those patients who do find out and do know or su.pect there3 been
malpractice, Dr. Axelrod said they don Tclaim because they think they"re throwing themselves into

a lottery.

DR. WACHSMAN ; It3 not 0. First of all. those people who are significantly injured or, in fact,
were injured, they win the cases because they're meritorious. In our office, we just heard before
from Dr. Axelrod, there®s very few wins by patients, not so. In our office, more than 90 percent of
the patients who come t us. who we actually bring a lawsuit for, we win, and although we only
take about 3 percent of those patients who actually call or contact our office in order t bring a

uit.

MR. MAC NEIL: Do yor igree with Dr. Axelrod and the President that doctors fearing malpractice
are practicing defer .ie medicine and that that is raising the cost of healthcare?

DR. WACHSMAN : That"s absolutely untrue. That 3something that has been propagated by medicine
and also obviously misled the President into thinking that there isso much defensive medicine going
on. There is none essentially, because no test that does not help a patient or at least find the
diagnosis or help elucidate the diagnosis for that patient in no way assists (he physician in
defending himself. And the truth of the matter is, that most malpractice is not due to the 99
percentile test but isdue to three things, one, the physician not showing up. two, 1™m talking about
seeing the patient and evaluating him rather than over the phone or showing up some other time,
(wo, Is not taking a proper history, which takes time to evaluate a patient and 80 percent of
diagnosis ismade on history, and three, is not doing a proper, a physical examination. 70 percent
of all malpractice cases across this country are due to a physician not showing up, not taking a
proper history, examining, and if you look at that, | think any patient is entitled to those things
and not due to some test that somehow he didn"t do. Those cases we have wide experience, we"ve

written three volumes in the area, It's not 0.

MR. MAC NEIL: You say it3not so, but you wouldn T3gree with the cartoon, with the sort of folk
wisdom that™s in the cartoon in the New Yorker recently where a doctor issaying to a patient, vell,
I think it3 just a common cold, but let3 run a full battery of tests just to be sure?

DR. WACHSMAN : No, because that 3 just not true. Again that 3misrepresentation. There have been
a lot of things in history, as you're aware of, that have occurred and knowledge that3 pushed
around and stated when, in fact, 1it3 not true. The truth is that there is no great defensive medicine.
The only defensive medicine that does exist, which | do agree with, is when a physician spends



more (Ime with hi* patient, talks him and examines him over a longer period of lime, and, therefore,
can tee less patients per hour and therefore, there®s a cost lo (hat physician because he can"t make
as much money. Hut Its ceitainly not due 1 tests.

MR. MAC NEIL: Two quite different points of view on this. Now, you are In favor of replacing the
present system with a no fault system. Can you explain briefly how that would work and why It
would Improve things, In your view?

DR. AXEI.ROD: 1 think the fi st difficulty is that you % been talking about the Harvard study
dealing with medical malpractice. The Harvard study did not deal with medical malpractice. The
Harvard study dealt with medical injury and the nature of that Injury and the extent to which
negligence was responsible for that Injury. Oniy 1 percent of the cases that were reviewed by the
Harvard study demonstrated negligence, so that what we have tried to do is to define our terms a
litte bit better. We are concerned with a social system which provides justice to those who are
injured by virtue of their contact with the healthcare system. Our concern Is that the medical care
system 1is a hazardous one In terms of your entry into that system because of the nature of the

interventions, and that there is a distinct possibility for Injury. The no fault system which we are
proposing Mould have a mechanism by which individuals would be paid on the basis of the nature

of (hat In;ury if (here was causality established, rather than fault assigned t a given physician. It
would not be necessary for an individual 2become a plaintiff within an adversarial system In order
10 be compensated for the injury which occurred.

MR. MAC NEIL: Well, who would decide whether they were at fault, the office or hospital -

DR. AXELROD: K would presumably be a panel of individuals who would be expert with respect
1o the nature of those injuries, it would work similar to worker 3 compensation where those who

make decisions with respect to occupational health would make a judgment.
MR. MAC NEIL: Why would that be an improvement over the system now?

DR. AXELROD: Because as it currently stands, the Harvard study demonstrates that only 1 ia 10,
approximately 1 in 10 individuals, who have been injured as a result of negligence ever receive any
kind of compensation. There is nothing to suggest (hat there is any equity, (hat it's an effective
system with respect to compensation for medical injury. I think what we have to do Is to separate
what it iswe"re trying to do. Are we simply trying to provide 2small number of individuals that has

no relationship to the nature of (he injury?
MR. MAC NEIL: In other words, big awards, millions of dollars?

DR. AXELROD: Big awards as opposed to providing everyone who suffers an injury that is
significant with a lewel of compensation that is relevant (O (he nature of that injury.

MR. MAC NEIL: Why wouldn"t that be an improvement on this system?

DR. WACHSMAN : 1 think first of all, all it does is grant Immunity and that 3 what they Te really
Interested in. The whole purpose of the study was not to see to it how they can compensate people
better but to gain immunity. I can point to Virginia and New Zealand which has no fault. In New
Zealand, since January 1, 1988, they have a brain damaged baby circumstance --

MR. MAC NEIL: No fault -

DR. WACHSMAN : -- no fault system, and they Te going to compensate all these children, the total
number of children in two years and twomonths that have been compensated iIs zero. In New

Zealand, there3 no fault system where apatient has to prove their case t an official of the
government. That Just doesn toccur, because they can"t do It One litte comment that Dr. Axelrod
mentioned in passing was the word "“causation”. The word "causation” means proximate cause under



(he law. Thai is (he most difficult thing for a malpractice lawyer who"s capable to prove in any
case. No patient will ever be able to prove it by themselves.

MR. MAC NEIL: In other words, this is just giving the doctors immunity because you M never puy
anybody because the doctors will never admit if they review themselves or a committee reviews them,

they M never admit that (here was malpractice.

DR. AXELROD: Rut we % confused two very different things. We % confused physician discipline
and deterrence with an equitable system for compensation for medicai injury. Roth Dr. Wachsman
and lwould agree that there ne>.ds to be a belter disciplinary system. 1do not believe that there 5
any data that would suggest that the existing malpractice system represents an effective deterrent.
That was one of the elements of the Harvard study and I think that there is, if any presence of
deterrence, 3 :ry limited.

MR. MAC NEIL: Rut his point is that the system you Te proposing would represent no deterrence
at all.

DR. AXELROD: Oh, no, oh, no, hardly.

MR. MAC NEIL: I mean, he instances no compensation for birth damaged babies under the
Virginia 3 no fault system and the inability of patients in New Zealand under their system to gain
any admission of malpractice.

DR. AXELROD: Well, there’s. 1don Twant to get into other systems, because | think that there are
complexities about the New Zealand system which has been in place for 15 years that, in fact, has
not had an effective deterrent system. The Virginia system has been in place for one year in which
(here has been any experience, a.id !'don"t know that (hat is an appropriate time frame in which
1o judge the effectiveness cf the program. What 1 think you have t do is identify the fact that we
have not been  good as w- think we have been with respect t oversight of physicians, fthink that
there needs to be a whole new arena in which we evaluate the effectiveness of the oversight of
government, the failures of the existing physician peer review process, the failures of the hospital
review process, but Ithink that (he most important thing of all that will challenge (he effectiveness
of any malpractice system, any no fault system even, will be the new information that is emerging.
One of the major revolutions that has occurred is the availability of information with respect t
outcome, with respect to procedures within institutions, procedures done by physicians. lam fimmly
convinced that it is (he public, It is the advocacy of the public, it is (he public requesting
information that is going lo change the medical practice in the most imaginative way possible.

MR. MAC NEIL: I sorry, gentlemen, but that is the end of our time. Thank you both for joining
US.

RECAP

MR. LEHRER: Again, (he major stories of this Wednesday, Nicaragua 3 Sandinista government
declared a unilateral cease fire in the war against the contras. On the Newshour, Pres. Ortega said
if the contras refuse to disband, he will do what is needed to defend his nation. And after fiwe
previous attempts, NASA successfully launched the space shuttle Atlantis.

Good night, Robin.

MR. MAC NEIL: Good night, Jim.
That 3 the Newshour tonight and we will be back tomorrow night. 1*m Robert MacNcil. Good night.
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