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Legialators nay have not only personal financial intaraata,
but alao aoi&ooa of paraonal iIncona which ralata to atata
government or othorviaa overlap with tha iIntaraata of atata
government. Lagialatora alao nay have invaotaanto or proparty
holdings which oould ba affected by government pollciaa. Tha
objective of tha nodal law la to prevent the legialator from uoing
hi1a/har atatua and offioial prerogativea In atate govamnant for
paraonal benefit and to prevent confliota of iIntaraat.

Tha nodel law attanpte to addraaa thaaa issues by allowing *
lagialatora to rapraaent the interests of their oonatituenta while
at tha aana tine preventing than fron uaing public office for »
paraonal gain. In this aanaa, narrowly defined personal
interests, regardless of tha kind of legislative system one la
considering, should never ba a notivation for action by an elected
representatiya.

Tha nodil law allowa legiilatora to appear before state *
agencies as Unpaild representatives; But, because legislators-
authorise the budgets and control legislation concerning state t

Nagencies, they should be prohibited from paid representation of
particular groups or individuals before those agencies, excludir~
the courts.n The nodel also requires legislators to abstain fron
voting on special legislation vhich affects their financial

interests. !
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NEW YQr KE’S NEW ETHICS

HICS L
TIDE ON CORRU

Robert C. Newman*

AW: TURNING
PTION

R
H T10

Earl Long, scion uf ihe famous Longs of Louisiana, once was
asked ifhe believed in using "ethics””in government. “fell, yes,” he
replied, "1 believe in using anything 1 can get my hands on."™

Revelations of recent years have made it appear that "anything

goes””s the motto of a number of New York®™s public figures as vell.
Fram Hffnnn<l<>nri3 In 'svrnrtici* 3 nnr nffirinl nftrr nnnlhi*r line lvisn
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annual disclosures ol their financial interests.6

While recognizing that no statute can instantly and perma—
nently cleanse the body politic of corrupt behavior, sponsors and sup—
porters of the F.thics Act hope that it will encourage a moral climate
in which integrity is expected and demanded by the voting public.™1
At the same time, the Ethics Act greatly strengthens the mecha—
nisms by which the Stale can deter, detect and punish those officials
who prove unable, or unwilling, to draw the line between their pri—
vate interests and their public responsibilities.7

This Article sets forth the basic principles at stake in the draft—
ing of government ethics laws, and will sketch how these laws have
emerged at the federal leel and in other jurisdictions. It then
presents the major features of the 1987 Ethics Act, including its
scope and coverage, Its substantive restrictions on officials *behavior,
its disclosure requirements, and its enforcement provisions. Finally,
this Article comments on proposed amendments to the Act. intended
o extend the Ethics Act 3 reach and strengthen its regulatory weave.

. Basic Purposes of Conflict of Interest Legislation

As government has grown larger and its regulations more perva—
sive, laws governing the conduct of public officials have also become
much more elaborate than the simple anti-bribery statutes of earlier
erss. The goals of such laws have generally been described as: (1)
avoiding favoritisn in government 3 consideration of citizens Tlaims;
(2) preserving the integrity of the policy-making process; (3) en—
hancing public confidence in government; (4) improving government
efficiency; and (5) preventing the use of public office for private
gain.* Instead of relying solely on ad hoc determinations of propri—
ety, reformers have preferred to prohibit officials from engaging in
certain relationships that pose the potential for breaches of trust, on
the theory that “Situations of temptation should not be put in the
way of human beings in high authority.”0 Typical of such rciation-

5. Id. at 1JC6-0S.

6. See.e.?. Sponsor's Memorandum in Support of N.Y..V 1202 (J.m 14, 1937);"Gover-
nor's Program Bill No. 220 (]976)

7. Seech. 5.3, 198T N V. La*s 1404,

8. Perkir.s. Coniiel of Interest in ihe Executive Branch, in Conference os (.oMUCT
cf Interest. University of Chicago Law School 69 (1961): see also Report and Recom-
mendations on Cor.riicl oi Imereti and Financial Disclosure Requirements, in | The Siatl-
City Commission on Integrity in Government Reports ano Recommendations i1987)
(hereinafter Sovfrs Commission Kecommenuations| (chaired bv Michael | Soverm.

9. Rauh. Connict oi Interest in Congress, in Conference on Comiht of Interest,
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ships arc a government olliciai selling goods or services 10 the agency
that employs him; an olliciai taking employment that would permit
him to use “inside””knowledge and connections to tlie advantage ol
liisemployer and t the disadvantage of competitors; and an ollicial
receiving gifts, other income, or property from outside entities that
have an interest in his olliciai actions,

Another aspect of current legal thinking in the ethics area takes
its cue from Justice Brandcis “admonition that “Sunlight is said
be the best of disinfectants; electric light the most clTcctive police—
man.~10 By requiring public disclosure of officials *financial holdings
and sources of income, it isargued that citizens will have the infor—
mation necessary t judge whether their representatives arc acting in
the public interest rather than for private gain. In spite of opponents ~
fears that government recruitment of talented professionals will be
hampered." financial disclosure laws have been enacted in numerous
Jurisdictions. 1l

Disclosure laws and “prophylactic” measures against conllict of
interest each work best when applied in combination. Injunctions
against impropriety arc more essily enforced, and impropriety itself
is deterred when financial disclosure s required. Most officials will
draw back from ethically ambiguous conduct when they realize that
truthful disclosures might generate scandal, while concealment risks
discovery and prosecution. On the other hand, disclosure alone risks
becoming “& symbolic act that increasingly becomes devoid of mean—
ing””unless it stimulates public debate and provides the impetus for
the further development of substantive oonflict of interest
standards.12

Crucial t any set of ethics laws is the enforcement mechanism.
Laws work best when their implementation ientrusted to a specially
designated agency that is committed to the laws “purposes. In the
case of ethics laws, such an agency should be bipartisan and inde—
pendent, beyond the direct control of any of the officials whose con—
duct is being monitored. As will be shown, the failure to create one

University of Chicago Law School 4 (1961).

10. L. Brandeis. Other People's Money o2 (1932).

11. See Jacobs, Ethics Act Prompts AG Staff Defections. 39 Manhattan Law |
11988) (stating ihal "|ilhe impetus for the departures is the law's so-called revolvinc-door
section . which prohibits lawyers fron appearing before thoir former agencies for i«n years
alter they have Icfl the government").

12, See infra notes 24-34 and accompanying text.

13. R Vaughan, Conflict-Of-Interest Regulation is the Fioerai. Executive
Branc n s3 (1979).
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that f.dl unce: tie jurisdiction of their conmittees.32 Nevertheless,
Congress has cone further than most state legislatures by treating Its
members as "full-time" public servants and placing some limits on
the amount of outside iionoraria that may be earned.53

B. Other States

Virtually every state has anti-bribery statutes and laws restrict—
ing public oliicials and employees from certain activities.24 New
York was an eariy leader in the enactment of ethics legislation in
1954 .8 but many other states and municipalities adopted more com—
prehensive provisions in the 1970 3a while calls to reform the New
York statute went unheeded.2Z’ Many states have enacted language

restricting officials from representing clients before public agencies,
for example. 2L

In 197S. Massachusetts strengthened existing ethics statutes in
response to a citizens ~initiative petition.% Officials arc prohibited

Congress Fu.es an Ethics (nip, Ntv.sv.FtK, July 4, 933. at lo-17.

22. See Kaplnn. Taking Stock, Common Cause Mao.. Nov.-Dec. 1987. at 29.

23. Both reuses. by statute, have placed . -nits on .T.emocrs speaking Ices and other
honoraru. See 2 L.S.C.A. § 31-1 (West Supp. 1938) (amending 2 U.S.C. § 31-1 (1982)).
Only the House, however, has limned members' permissible outside earned income of all types.
See House Rule 47, ,a US. Hol;e of Representatives. Ethics Manual for Members.
Officers and F.mpioyees (1987).

24, See. eg., Cal Plnal Code §§ 67-68 (Deerine 1988) (bribery of administrative
oilieers and asmne for or receiving bribes by pubiic officers or employees); Del Const art. Il.
522 (dealing with bribery of executive, judicial, or legislative oificersi; Fta. Stat 5 110.122
(1986) (discussing brtcerv of employees); Md Ann Code a-. 27. § 562C (1987) (extortion
by state or local otr.cer or emoloyecs).

25. See Stan Report on Conflict of Interest ar.d Ffanctal Disclosure Law in Govern-
ment, in 2 The State-City Commission on Integrity in Government; Staff Memoranda
47 (1987) (hereinafter Sovern Commission Staff Report); New York Special Legisla-
tive COMMITTEE ON INTEGRITY AND ETHICAL STANDARDS IN GOVERNMENT, REPORT (1954).

26. See Sovern Commission Staff Report, supra note 25, at 47-48; setx-g.. Mass.
Gen Laws Ann. ch. 268A (West Supp. 1987) (ethics and financial disclosure); Pa. Stat.
Ann. tit. 65. 8§ 401-413 (conflicts of interest).

27. See Sovern Commission Staff Refort, supra note 25. at 2. 47-54; Ethics, and
Anger, in Sew fork, N'Y. Times. Oct. 10. 1986. at B6. col. I.

23. Common Cslse, Confiict of Interest Legislation in hie Statfs 6 (1937)
(hereinafter < >nhp t or Intfrest Legislation). <ec c.so National Civic League.
Model State Conflict-Of-Interest and Financial Disclosure Law (1979); S. Schnei-
der. Campaign Finance. Ethics and Lobby Law Blue Book 51-59 (1986).

29, See Mass Gfn Law Ann ch. 268A [West Surr 1988) (Code of Ethics): tJ. at
2&SB 10 ancul D -closurel Mthouuh Massachusetts has strengthened the ethical guidelines
for public o'ltcia ¢ ..na established an independent commission, dtfliculties persist inachieving
the desired coals See Craven v. State Ethics C-mm'n. 3*9 Mass. [*/I, 454 N E.2d 471
"H'gy Hhoidirc teat the State Ethics t.imm'n |.j *.-tut'r. authority to act as the primary
investigators Ksis n eal%cs oi .lleccd violations «t me ¢ -+ ut-oiontcrest law and nnancial
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from acting as agents for any private person whose interests are ad —
verse to the State®s-10 They are forbidden front having any substan—
tial financial interest in any business dealings with the Stale.3l Gifts
are restricted® and so are appearances before state agencies.3 al—
though only to a limited extent. Post-employment restrictions are in
place,3* as arc financial disclosure rules for officials and their
spouses.¥ Local officials are also covered.3 Somewhat unusual
among ethics statutes is language restricting an official 3 business
partner from engaging in representational activity that the official
himself could not engage in,67 and language prohibiting the “Steer—
ing” of government insurance business arising from construction con—
tracts to particular brokers.*6 Most importantly, the law is enforced
by an independent Ethics Commission of fie members, three ap—
pointed by the Governor, one by the Secretary of State and one by
the Attorney General, all for five-year non-renewable terms.3% The
Commission has jurisdiction over ethics matters in all branches of
government, and its adjudicatory proceedings arc normally public.*0

The constitutionality of the financial disclosure component of
state laws has been tested in a number of states. Most courts have
held that where the laws arc carefully drafted they are valid, on the
ground that the privacy interests of officials are outweighed by the
more compelling public interest in preventing corruption and the ap —
pearance of corruption.*1

disclosure law); Saeccr.e v. Slate Ethics Comm'n. 395 Maw. 326. 4&0 N E.2d 13 ( 1985) (hold-
ing that the State Ethics Comm'n lacked the power to enforce a prevision which prohibits an
officer or employee ¢." a state, county, or municipal agency from using or attempting to use his
official position to secure unwarranted privileges).

30. Mass Gfn Lav, Ass ch. 2b8A. § 4(c) (West Supp. I*;?).

3L 1d. §7 (restricting state employees from having financial .r.terests in contracts of
stale agencies|.

52. It i 4 'establishing Cfmin.il penalties for receiving c.irrre-.sauun cr guts, directly
er ircfTctiv m relation to an;, psrttcul.tr state matter!,

33. It.s s

RIS

55. Id.ch. :c(B

56 . 2C3A. >5 17-1*

v, 5«c)-tdl.

3. 1d§¢

mi Mass Gfs Lsw Ass ch 26SB. \ ZtWest S.pp |mh<i
4 1d§3

41 See.e?. Counts oi' Nrad.iv. MacMillan. It r.I 3d f>_ 522 I*2d 1545, 114 C jl
Rptr. 45 (1974), | rit: v Gorton. a3 Wijsh. 2J 275, 51" p 2 911*, -*4), ite eenecallv N<'tc.
The C.csitiiiliona/ili of Eirum'isl Ona'osure Laos. 59 Cornu | L Rtv. 545 11974); Anno-
tation. VjliJhv and Construction ol Orders and Enactments Rejutrtne Public i.Micers and
Enirimetf. | jndiJates sir 0*.ce. I" IJaaow Einan: ji r'onj;,: n Inic'ftn .r Hclutiun:
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According to its Assembly sponsors, the Act was intended to
maintain puolic trust and confidence by strengthening “prohibitions
against behavior which may permit or appear to permit undue influ—
ence and broadening financial disclosure requirements to assure that
the public s aware of all private and business interests which may
influence public officials in their olliciai acts. 8 The Ethics Act sig—
nificantly improved upon existing law in the areas of (I) appearances
before state agencies;*2 (2) post-employment restrictions;*2 (3) finan—
cial disclosure;** (4) coverage of certain political party lesders;*® and
(®) administration and enforcement.**

C. Provisions of the Act

1L Appearances Before State Agencies.— Many government of—

ficials, particularly legislators who are also lawers, have engaged
extensively in practices involving the receipt of compensation for the
rendition of services or appearance on behalf of private parties in
various types of proceedings before state agencies. This practice i
disturbir for at ie"st two reasons. First, it places officials who draft
statutes and administrative rules in the position of being able to look
out for their own interests and their c.ionts ~interests while they are
ostensibly concerned only with serving the public. This conflict ises—
pecially apparent when a legislator piays a key role on a committee
with jurisdiction over a particular area of regulation. Second, the
appearances of legislators before state agencies give rise to a percep—
tion that favoritism may come into play because the legislators con—
trol the agency officials "livelihoods, ie., their budgets. Beyond this,
there has been general discomfort with the intuitive but widely
shared belief that it is the lure of special access and the desire
currv favor, and not professional competence, that attracts clients to
retain public oificials as their personal representatives.

Ficht on Etves Code. N Y Times. Apr. 16, 1987. at B2. ccl. I. Schmali. AVw York's Leys-
Jfrjre Tiih:ens Ethics Rules in an Air ol Tension, N.Y. Times. Apr 8. 1987. at At, col. |

61. Sponsor's Memorandum in Support of N.Y A. 1102 (Jan. 14, 19871 cf. Salant. The
C>Tpane Tree Keep, C aimtai. Region, Apr. 1957,.[ 24 (detalling potential coiflicts of ifter-
est rv state eaislators who sit on numerous corporate and health care inslitut on boards, f-
rtiain ti-:-;:ai interests in partnerships and investments winch mignt be atfcctei by decisions
bv ijwmanersi.

62.  Seeini'ti noies <>7-78 and accompanying lest

63.  Seeinfranotes ?9-v9 and accompanying test

>4, S.emlra notes Ol). 107 and accomnanyma test

65.  Setnlra notes 108-21 and accompansinu lest

66.  Seemlra notes 122-48 and accot.ipanvir-a test
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The hnal version of the I-thics Act*1addressed (his problem by
preventing appearances*" before state agencies in connection with:
(1) the purchase, sale, rental or lease of reai property, goods or ser—
vices; () rate-making; (li1) adoption or repeal of regulations; tiv)
obtaining of grants or loans; (v) licensing; or ivi) franchises.”" Ap —
pearances before administrative hearing odiccrs in "quasi-judicial””
proceedings, excluded from an earlier version of the Act. arc now
encompassed within the prohibition. What the Act docs nm prohibit,
aside from the expected exclusions for appearances in “finisterial
matters® "and public advocacy on behalf of constituents. arc appear—
ances before courts, and appearances before tor negotiations with)
the Attorney General in his prosecutorial and investigator, func—
tions: indeed, civil and criminal prosecutions generally appear to be
the major area in which the restrictions do not apply.®

Once the decision was made to present officials from practicing
before state agencies, the question naturally arose as to whether it
was proper for the officials Jpartners and associates to practice before
the state agencies. According to the American Bar Association®s
Code of Professional Responsibility, representation by any member
of a fim is equivalent to representation by the enure fim;7l thus,
the Code on its face would seem to require that the statutory ban
apply to the official’s partner. To a member of the public concerned
about the appearance of undue influence, this seems eminently logi—
cal. However, a far greater number of lawmakers arc associated with
firms that appear before state agencies than the number who have
commonly appeared before state agencies themselves. Indeed, state
regulation isso extensive that itwould be difficult for any firm with
a large, business-oriented practice to avoid involvement in state
agency matters. Placing a ban on partners “practice before agencies
would, in effect, require many covered officials to resign from their
firms, and would in all likelihood be a prelude to a declaration that

6. NYS. 6M4L NY A 8». -idh Sew ir>S7t rubtedently enected jt tee Fhol
nCoverment Act. dr. 813 1987 N Y. Law* 140*1 I

68 "Appearance" it oroadlv detm.d bv the vt-ti/e to include .1 rendi-
tion ol vervicet >nreuiion to 1j| tite. pr-Keed-'i' jrrlivitii'o + “e't-ine- M Pt»
on 1 1 "M lial iMcKinp-v r<»s|

® U

70 s-r Vlornev General t L«fitlatiW I'r\-fjm No [|«@» jt imeovrjndiim of

Attorney General Robert Xtrimv in vuprart ,i (< yrjn Rill U«i

71 MoOU Ci'0L nr I'«iitivVMi>'»*t Ki>i*riNMNtiuy [J)R * MIMI'rOt 1 : \HV»
Committee on Rrrfettionii | thicv ijrcveeinr tnv pr-oicm *l« . ;»e>iej that n «.mio t*
proper to unit the rule m certain ctrcumvunccy \<r K \ »ii.ius <i.-rj note 1), jt 10
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legislators arc to be considered "lull-time”, with higher vjoscrnment
salaries but strict limits on the amount ol outside earned income
thcv may receive. The Legislature is not set willing t iike this
step/* Accordingly, a compromise was developed which permits oifi-

cials”lims to appear before and transact business with state agen—
cies so long as the olliciai himself docs not share in the "net reve—

nues"™ resulting Irom such business.”” As an added precaution, the
olliciai whose lirm Is "appearing” before an agency may not "orally
communicate"™ with the agency, even without compensation, about
the mens of the ease.”” The Legislative F.thics Committee is
charged with developing guidelines regarding the calculation ol the
portion of a firm's protits that are attributable to practice before
state ngcncies;” in the meantime, a legislator is safe fnm discipli-

nary action if he “reasonably believes, in good faith™ that he isi t

sha-ing in the "net revenues” from state agency practice.”” Finally,

any olliciai complying with these rules is immune from any discipli—

nary actions under the lawyers’ Code of Professional Responsibility
or similar professional disciplinary rules.””

It remains to be seen whether this highly complex, rctincd
scheme designed to reconcile conflicting interests will succeed in
building public confidence that otficials arc not trading their intlu-
cncc and reputations for private gain. Courts tamper with the
scheme at their peril, however, for the lawmakers have declared that
if the provisions permitting partners to practice arc struck down by
court action, then the entire package of changes in the conflict-ol-
interest rules is nullified as well.””

2. Post-employment Restrictions.— The need to slew down the

"revolving door" between government service and private industry
first became apparent at the federal leel. Concern developed that

regulatory agencies were becoming “Captives” of those they regu—

lated. and that large government contractors, especially defense con-
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Ho. t FIENATE JOURNAL SUPPLEMENT

ALASKA STATE SENATE

JOE P JOSE
OIt?N»CV H ?mri
»eeo CHMI
*Xxr.HO««Q| «u m «
(=CVilfi |

Novesber 10, 1988

Thr Honorable Pat Pourchot

Chalroan

Legislative Ethlce Cosnlttee
St*te Legislature

3111 C Street

Suite 506

Anchorage, Alaska 99503

Dear Representative Pourchott

-atr.r. ‘il ,Vbalttln* the following Ilae of clients

1/13/89
*0 cos v
iW*l«U  «(«m A

*K>Plact 41(9

whose

controversies with agencies of the State of

Ala.kl
Alaska. Please Incarporate this letter In the Journa
1@ pu (iolcp Jlascelc I}ourna

the purposea o b aure.

for
tor

* M pMAI™M thf following |Individuals who are In

Np®™""M

Hr. Al Bannon, Sutton, Alaska.
Hr. Ed ZtsBenun, Seward, Alr-kai

G D hrs. EielY AEDEAT. BotER JURGHISR: AMadkgd

Hr. 6 Mrs. Larrle Rule. Delta Junction. Alaska.
H.. 4 Mrs. John Rutt, T Its Junction. Alaska:

AlalkJ* B*nnon -nd Hr> w*»I»y Bannon. Delta Junction.

w In Addition. 1 have provided counsel to Mr.

Paul Marts.

Hr. Richard Jansen, and Mr. 7o0s Kraus, although at this
writing there no litigation Involving the State of
Alaska. These Individuals have also had disputes with th*
Department of Natural Resources. Division of Agriculture.

Very truly yours.

Joe P. Josephson
State Senator

13



1/13/89 StNATE JOURNAL JUPPLUfEHT NO. 1
SURMAL. BUPPLXMKNT 1/13/89

r ALASKA STATE LEGISLATURE

- . T

$ L@gm're mllt I.I ) 1 . NV \’;I-)T UTwWin /t«wiu

Senate iAAICH | 4 ks, A/n
P.O. BOX V 0071THW t b W-4M WO

Sutr Capitol
Junuu, Al»»k» 99811

Senator Lloyd Jones

October 25, 1980

Representative Pat Fcurchot, Chalraan
Ethics Coaalttca

3111 C Street, Suit* 506

Anchorage, Alaska 99503

NfMORANDU)}

> Senate fesretary Dear Representative Pourchot:

r 7hla latter la to inform tho othlca committee that | as
working aa a consultant during tho interim between the 1988
1989 and 1989 Alaska State Legislative sessions. Zn ay capacity of
consultant X will adviae and represent the Sealaska
‘oapl Unco Corporation on soveral issues, one of which is the proposed
road link fron Tolstoi Bay to the existing Prince of Males

Island road aystea.

I will represent ay client, when clearly identified as a
consultant, in aeetlngs and dlacuaalons with Mark Hickey, the
Commissioner of the Alaska Departaen of Transportation, and
other oaployeee of agencies which *a> affect this proposed

370, X disclosing tha maintenance of
iletlon involving a aubatantlal satter
Nr. Ronald A. Duncan and Nr. Robart

project.
Praaidant of Canaral Coaaunlcatlon.
»Ina in varloua real propartlea and Y VY'Y
- -

Chairman of Canaral Communication,

title to real property in Anchorage. Lloyd Jones
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January 1J. 19#V SUPPLEMENT No. 1 No | SUPPLEMENT January 13, 1989

Alaska State Legislature

HOUSE OK REPRESENTATIVES mave

Office of the Minority Leader
dTh_IMnimii y COHI\ homo that in located on property ho in purchasing under a
Mourn 24 suit(ipilnl state land sale, etc etc, the Ilat is literally endless.
Si.l# <tphol Jan..* Aj.tk. VOHII
(907144*4|M| 1 currently and for many years have annually reported the [list
of all clients from whoa my law offices received over $100 a
ill ETHICS COKH1TTEE year.

To thu best of my knowledge, other than Incidental contact
with atata agency, board, or commission neither 1 or my
associates or employees have represented any client for
compensation beforo any state agency, board, or commission
of tho state In the calendar year 1988.

F 3Mi REPRESENTATIVE TAYtOR
RE: CONFLICT Of INTEREST

DATE: 1J JANUARY 1989

Purauant to AS 24.«0vTO0O0: Representative Max Cruenburg and | have requaated the Ethics
| daclcra that during calendar year 1988 | did not represent Committee to give us an opinion on the proper Interpretation
any per»on for compensation before a state agency, board or and definition of the phrase "...representation before..."
cosaission. However,aa tha ganarlc tarn "represent ~could or and | request the opportunity to delay and aupplement this
«ay be given abroaddefinition 1 did annlat one client Mr. filing until a reasonable period after the Ethics Committee
SteveYhoaaaion Inpreparinghla application for aHalted haa reached It's decision.

entry Red 4 Brown King Crab permit which ho aubraittcd to tho
J.lalted Entry Cobblealon. Aa | do not know whether or not

“repreaantat ton"” tncludaa tho work of By aaaoclatea | declare
that N. Delira Spanglei of Wrangell Alaska waa employed In ay
law office through March of 1988 to tha beat of ay knowledge >/I
. aha did not repreaent any clienta before an agency,board or Robin L. Tayllor /

comalaaton of the atatc.

Mr. Michael ledden vat eeployed In Petersburg office through
Septamber 19, 1988 and 1 know that he aaoiated a client, Mr.
Bud Saauelaon In the preparation of hla limited entry
application for Ped 4 Brown King Crab to the Limited Entry
Commission. My oecretary In Petersburg Vcrnlgue Bosvorth also
aasiated a client Peter Thynes In his application for a King
Crab perait which he substttod to the Limited Entry
Coeaiaaion. 1 do not believe that auch incidental contact
with a atate agency, board or commission 1* encompassed by
AS 24.60.100, or that ay associates or employees sre
ercoapsaaed by this law but as the phrase "representation
before an agency, board or commission...” lacks definition |
have aubaltted the forgoing.

| aa certain that In the routine end tally practice of the law
that there nave been many times when | or my associates sight
have had to get information from or, inquire of a state
agency, board or coemiesion. As example Domestic Relations
clienta concerned abcut child support enforcement, fishermen
concerned about Fish and Case regulations, Drivers concerned
sbout thair drivers license*, a fish plant operator needing
advice about D.E.C, regulations, a person witning to sell his

-18-
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LEGISLATIVE AFFAIRS AGENCY

MEMO RANDOM January 23, 1989

SUBIJECT: Representation cf others by certain public
officials and employees (WO 6-0634)

TO! Representative Peter Coll

FROM: Tamara Brandt CookﬁJ
Director

Division of Legal Services

Here is a draft you requested dealing with representation of
others by public officials and state employees before state
agencies. At the request of Mr. Hayden Kaden, | have not,
in this draft, addressed the issue of the application of the
prohibition to other members of the business a public offi-
cial or employee is involved in. The committee may wish to
consider this matter.

TBC:kb
wkk1/066

Enclosure



WORK DRAN' WORK DRAFT WORK DRAFT

6-0634A
Cook
1/23/89
1 IN THE HOUSE
2 HOUSE BILL NO.
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to representation of others by
! certain public officials and state employees before
8 state agencies."”
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section 1. AS 24.60.100 is amended to read:
11 Sec. 24.60.100. REPRESENTATION. A person employed by the legis-
12 lative branch of government [TO WHOM THIS CHAPTER APPLIES] who repre-
13 sents as an advocate another person for compensation before an agen-
14 cy, board, or commission of the executive branch of the state shall
15 disclose the name of the person represented, the subject matter of the
16 representation, and the body before which the representation is to
17 take place in the journal of the appropriate body orx if the legis-
18 lature is not in session”™ to the committee. The committee shall
19 maintain a public record of the disclosure and forward the disclosure
20 to the respective house for inclusion in the journal by the fifth day
21 of the session. Nothing in this subsection requires disclosure of the
2 rendering of technical assistance to another, so long as the person
23 employed by the legislative branch of government does not advocate the
24 position of the other person before an agency, board, or commission of
25 the executive branch.
26 * Sec. 2. AS 24.60.100 is amended by adding a new subsection to read:
27 (b) A legislator may represent another for compensation before
28 an agency, board, or commission of the executive branch only as pro-
29 vided under AS 39.50.090(c).

o]-



WORK DRAFT WORK DRAFT WORK DRAFT

*

Sec. 3. AS 39.50.090(c) is amended to read:

(c) A public official may not represent a client before a state
commission or board, or agency of the executive branch of state
government for a fee. This [HOWEVER, THIS] prohibition does not apply
to a

(1) municipal officer, or chairman or member of a state
commission or board except with regard to representation before that
commission or board; this exception from the general prohibition dees
not apply to one whose service on the commission or board constitutes
the person as a full-time state employee under this title; or

(2) legislator rendering technical assistance to a client,
so long as the legislator does not advocate the position of the client

before a state commission or board, or agency of the executive branch

of state government.



WORK DRAFT WORK DRAFT WORK DRAFT

6-0634A
Cook
1/25/89

IN THE HOUSE

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to representation of others Dby

legislators and certain legislative employees before
state agencies."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 24.60.10J) is amended to read:

Sec. 24.60.100. REPRESENTATION. A person to whom this chapter
applies may not represent [WHO REPRESENTS) another person for compen-
sation before an agency, board, or commission of the state. However,
a person to whom this chapter applies who is an attorney may represent
a client before a court [SHALL DISCLOSE THE NAME OF THE PERSON REPRE-
SENTED, THE SUBJECT MATTER OF THE REPRESENTATION, AND THE BODY BEFORE
WHICH THE REPRESENTATION IS TO TAKE PLACE IN THE JOURNAL OF THE APPRO-
PRIATE BODY OR IF THE LEGISLATURE IS NOT IN SESSION TO THE COMMITTEE.
THE JOMMITTEE SHALL MAINTAIN A PUBLIC RECORD OF THE DISCLOSURE AND

FORWARD THE DISCLOSURE TO THE RESPECTIVE HOUSE FOR INCLUSION IN THE

JOURNAL BY THE FIFTH DAY OF THE SESSION).






W HOUSE COMMITTEE REPORT

™)
Date Referred: February 6, 1989 FURTHER REFERRALS: FINANCE

Date of Committee Action:

The JUDICIARY Committee recommends that:

HOUSE BILL NO. 151 [REPEAL PROBATION FEE AUTHORIZATION]

"An Act repealing the authority of the Alaska Court System to impose and of
3tate agencies to collect a probation fee; and providing for an effective
ate."

[ ] the same title

[ ] be replaced with ] a new title

[ 1 have attached amendment(s)

do pass

do not pass

no recommendation
individual recommendations

e b b ] b

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[y] fiscal impact ty] fiscal note(s) published:
[ 1 =zero fiscal note CQ (HL
[ 1 zero with analysis [ 1 zero fiscal notes(s) published:
SIGNING DO PASS: SIGNING OTHER THAN DO PASS:

(Do Not Pass”™ No Recommendation, Amend)



ntroduced: 2/6/89

.eferrti
Mnance

d: Judiciary and

IN THK HOUSE BY FOSTER

HOUSE BILL NO. 151
IN THE LEGISLATURE OF TOT STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL

For aii Act entitled} "An Act repealing the authority of the Alaska Court

System to impose and of state agencies to collect a

probation fee} and providing for cn effective date."

RE IT ENACTED BY THE LEGISLATURE OF THE STATE 0* ALASKAI

*

Section 1. AS 12.55.100(a) is amended to read:
(a) while on probation and among the conditions of probation,

the defendant may be required

(1) to pay a fine in one or several sumsj

(2) to make restitution or reparation to aggrieved parties
for actual damages or loss caused by the crime for which conviction
was hadj

(3) to provide for the support of any persons for whose
support the defendant is legally responsible} and

(4) to perform community work in accordance with AS 17.-
55.055 ftAnD

(5) TO PAY A PERIODIC PROBATION FEE AS PROVTDET IN AS 17.-

55.1051.
Sec. 2. AS 14.43.120(1' i3 amended to read:
(i> If a loan iaindefault, the commission shall notify the

borrower that repayment ofthe remaining balance ia accelerated and

j %> *oox e,> <l*e® » » 1. # .»t* -,



STATE OF ALASKA BELLVERSION; ~ H-B- 131
1989 LEGISLATIVE SESSION PUBLISH DATE:

REQUEST: FISCAL NOTE

Revision Date: . - Agency Affected: Department of Corrections
Tide: "An Act repealing the authority of = _Statewide Programs

the Alaska Court System to Impose.l

Sponsor: Foster o rnmpnn”. .. Northern Region Probation

Requestor; Southcentral Region Probation
Southeast Region Probation

EXPENDITURES/REVENUES:  (Thousands of Pollan)
OPERATING FY 89 FY 90 FY o1 FY 92 FY 93 FY o4

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0] 0 0
CAPITAL i o 0 0 0 0 0
REVENUE | -126.2 -126.2 0 0 0 0

FUNDING; (Thousandsof Dollars)

GENERAL FUND 62.0 62 >0

FEDERAL FUNDS

OTHER &= @ -62,0

TCTTAt 0 0 a 0 u n
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME

TEMPORARY

ANALYSIS ;  (Attach a separate page ifnecessary)

This legislation will not result in additional operating costs, but the
funding sources for FY89 and FY90 must be changed from program receipts
to general fund.

Preporedby:  susan E. Knighton, Director W65-3376
Division: Administrative Services n~- " 3-21-89 ..
Approveu by CommfoydigdTa ' FVGAINVW p - K(v2x\ 3-21-89
Aggncy: y[depngﬂr%ygnt orCorrect”ons \
Distribution (bz.preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget \

Impacted AgenCy(ies) page--—---- of



Alaska State Legiskature *

HOUSE OF REPRESENTATIVES

Official Business P.O. Box V
State Capitol

Juneau, Alaska 99811

TO: House Judiciary Committee

FROM: Representative Richard Foster””

DATE: February 6, 1989

RE: HB 151 "An Act repealing the authority of the Alaska Court

System to impose and of state agencies to collect a probation fee; and
providing for an effective da”

A special thanks to the House Judiciary Conmittee for scheduling the
hearing on this bill. The situation this bill will correct is one that
was brought to my attention by probation officers in Western Alaska.
Current law requires that those on probation pay a $45 per month fee to
their probation officers. This bill would remove that requirement from
state law.

Probation officers, particularly those in rural areas, have been
encumbered iIn their attempts to enforce a statute that neither pays for
itself or results in any positive change in behavior by those subject to
paying the fees. In addition, the time spent by probation officers as
fee agents i1s a useless expenditure when their efforts could be better
spent at other tasks.

The situation of highly seasonal employment in rural areas creates a
situation where those on probation often have no regular income, and
frequently a meager amount when they do. The desire to enforce this
statute is often met with frustration by both those on probation and
those responsible for fee collection in ares on the edge of a cash
economy. The option of community work service in lieu of cash is also
unsuitable in that the probation officer is then require to supervise
that work service has been completed.

This bill is supported by the Department of Corrections and received
verbal endorsement from the Criminal Justj.ce Working group during their
meeting in Kotzabue this summer. In your packet is a letter of support
from the Department of Corrections and another letter of support from a
public defender in Nome. Also enclosed is a listing of those on
probation (first name only) and a summary of individual probation fee
payment status. Referenced statutes and a fiscal note are also
enclosed.

Section 1 repeals the authority to require the defendant to pay a
probation fee. Accomplishes this by removal from A.S. 12.55.100 (@)



under the "Conditions of Probation™ a subsection (5) referencing A.S.
12.55.105 that dictates the probation fee requirements.

Section 2 accomplishes a technical change referencing defaulted loans
and the authority to revoke permanent fund dividends.

Section 3 removes court ordered probation fees from A.S. 43.23.1056,
section (b) (3 regarding exemptions of permanent fund dividends.

Section 4 is the meat of the bill in removing the probation fee
requirement.

Section 5 an applicability section that pertains to how the bill would
affect court ordered fees or outsanding debts since June 30, 1986 and
before the effective date of this act.

S n 6 makes the bill effective immediately.

Thank you for your consideration of this legislation.
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iy STEVE COWPER, GOVERNOR

N-,
) Ln\ U [f REPLY TO:
DEi»AUTMEIVT OF COIUIFCTIONS P.0.BOXT
JUNEAU, ALASKA 99811-2000
PHONE (907) 465-3378
October 10, 1988
The Honorahle Al Adams
Alaska State Legislature
P.0. Box 333
Kotzebue, Alaska 99752

presentative Adams:

e
his letter is in_support of your P_roposed legislation to
the statute requiring Alaska probationers to pay a monthly
r-service.

When the program was started two years ago, the Department of
Corrections saw it as an opportunity fto instill responsibility in
the probationers and to raise revenues to offset the cost of their
supervision. However, our experience in this endeavor has proved

otherwise.

In FY 88, we collected $126,200 under the program statewide:
$26,900 in the Northern Region: §72,900 in the Southcentral Region:
and $26,100 in the South&ast Region. The work required by our
Probation Officers to enforce this program has been considerable.

The Probation Officers enforce the court orders that include
$45.00 monthly fee-for-service. Probationers in gxtreme
ial hardship ctan substitute community work service in lieu
ent at the rate of $5.00 per hour or nine hours per month,
00, must be scheduled and then supervised by the Probation

a

B

b

Dear R
T

peal
e-fo

re
fe

—_—

‘When probationers fail to . pay.or perform community work
ice, they are .in technical violation of their court order and
Probation Officer can then return the probationer to court.
Probation Officer must prove to the court that the probationer
ble to pay or perform work but refuses to do so. The Propa-
fficer “is then subject to cross-examination by the Bro_ba-
's attorney. In fact, no Alaska judge has revoked probation
lure to pay or perform work because the dollar amount |s. so
turnln%oa probationer to an $86.00 per day cell for failing

pe

a $45.

It is estimated that the
required of each supervising fie
e

|
e
r month fee).

three to four workdays Per_mon_th
ld Probation Officer "statewide is
the equivalent of four fulltime officers per year. Add to that the
equivalent of two fulltime clerks to handle correspondence,
account|n8 and depositing of the fees balanced against the amount
of $126,200 raised statewide, the program is not cost effective.

JO 01LM



Finally, as you know. from your own region, requiring regular
monthly payments “discriminates ~against those on subsistence or
seasonal employment.. In tho villages, where there is no supervised
community work service option, the program makes no sense at all.

. The current law aiogplres to those probationers placed on
bation after Januar Because the number grows each Year
these problems Wi continue to grow, Tho™ Departmen
Corre ons supports your efforts to repeal the fee for- servrce for
pro ners' ‘statute,

Sincerely

Susan Humphrey-Barnett
Commissioner

SHB:BP:dlh



P.0. nox 1402
Nome, AK 99762
January 24, 1989

Senator Al Adams
P.O. Hex V
Juneau, AK 99811

Dear Senator Adams:

I support your efforts to repeal A.S. 12.55.105 which
requires probationers to pay probationary fee to the
Department of Corrections. My experience 1n Northwest
Alaska 1indicates that tho probationary fee requirement
creates an undue hardship on persons engaged in the
predominately subsistence lifestyle of this region.

Tire major problem with the present statute is that
imposition of the probationary fee 1is mandatory, that 1is,
the sentencing court has no discretion to consider the
probationer®s ability to pay and determine whether the fee

shoulc. be required. Thus, even 1f a probationer has no
income except for the permanent fund dividend, the fee is
still ordered. This approach is distinct from the

procedures set out for determining the amount, 1if any, of
restitution or a fine.

The second major problem 1is that the Department of
Corrections, without statutory authorizaiton, requires a
probationer who cannot pay the fee to perform community
work service in lieu thereof. Probation officers are
collecting supervision fees and enforcing unlawful
community work service requirements instead of providing

necessary services to probationers.

It may be that probationers who ore able to pay
should pay a reasonable probationary fee. However, under
the present statute, the judge is not allowed to consider
ability to pay. Ihe result is that probationers who truly
need their permanent fund dividends to provide Tamily
necessities in Northwest Alaska are vrequired to assign
their dividends to the Department of Corrections. Thi3 1s
unfair. In the preceeding 16 months 1 am unaware of even
one probationer who was excused by the Department of
Corrections from either paying the fee or doing community
work service in lieu thereof.



Senator Al Adams

Page 2
January 24, 1989

I am enclosing a copy of the legal memoranda filed by
the parties iIn a case in which the probationary fee was
challenged. The 1issue became moot after the probationer

comnitted a subsequent burglary, so was never fully
litigated.

Sincerely,

James V. Gfruld
Attorney at Law



Nome. Aljiv* 99762

Phone: (2071 43 2281
B B

Atjikt Rblic Defender Agency
PO Bo* 203

10

1u

20

22
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«j

IN THR SUPERIOR COURT FOR THE STATE OF ALASKA
SECOND JUDICIAL DISTRICT AT NOME
STATE OF ALASKA#

Plainti fF, - *gm f
nl Alttki
Vi o .Nit]n'flt?‘,".
ALEX 1. ASHENFELTER, VP9 - 1
Defendant.

Case No. 2NO-S86-531Cr.
MOTION TO DISMISS PROBATION REVOCATION

Alex Ashenfelter was convicted of second degree
burglary. He was given a suspended 1inposition of sentence. He
Is back before the court on a petition to revoke probation which
alleges solely that he "has failed to pay the periodic probation
supervision fee required by AS 12.55.105 to the Department of
Corrections as directed by his probation officer.” (cetition to
revoke p. 2).

Mr. Ashfenfelter®s position 1is that the statutory
requirement that he pay a probation supervision fee 1is faciallv
unconstitutional (in violation of both the U.&. and Alaska
constitutions) in that it does not take into account a
probationer™s ability to pay. AS 12.55.105 provides ghat:

A court granting probation shall require a

periodic probation fee to be paid to the

Department of Corrections as a condition of

probation.

The amount of that fee has been set Dby the Department of
Corrections at $45.00 per month. 22 AAC 10.050(b).



P.0. Bx 203
Nome, AljiVj 997G2

Rblic Defender Atjcnc/
Pl'oc: (071 BB 228»

12

14

20

21

22

24

Mr. Ashenfelter contends that the statute 1is facially
unconstitutional in that it provides that a condition of"
probation shall be the payment of a periodic probation fee. In
effect then, the statute limits probation to only those able to
pay a probation fee. The result of that statute 1Is to
discriminate against 1indigents when no valid basis for that 1
discrimination exists.

The SIS statute wunder which Mr. Ashenfelter was
’sentencedl provides that a court may, In its discretion,
suspend 1mposition of sentence and thereby place a person on
probation "if 1t appears that there are circumstances ini
mitigation of the punishment or that the ends of justice will be
served."” AS 12.55.085. Mr. Ashenfelter was found to be an
appropriate candidate under that qualification for an SIS. But,
per the probation fee statute, an SIS iIn a felonv case 1s ]
further limited in 1its applicability, to only those defendants
who can qualify by an ability to pay a probation fee. Mr.
Ashenfelter 1is not able to pay a probation fee and 1is thus =
before the court on a petition to revoke probation. To deny him !
the benefits of the SIS statute because he does not have money j
to pay for supervised probation is an unconstitutional !
limitation. *

Such a limitation has been struck down in a number of
analogous contexts.

In Hood v. Smodloy, <190 P.2d 120 (Alaska 1972) the

Alaska Supreme Court struck down, as violative of equal



(907) 443-2281

Nome, Alaska 99762

Alaska Public Defender Agency
P.0. Box 203
Phone:

protection, a statute (former AS 12.35.010) which provided that

a defendant who fails to pay a fine could be

imprisoned until

the fine 1is satisfied with a dollar amount credit per day in

jail. The court said:

Because imprisonment stemmed solelv from the
indigency of the defendant, it was held to
work the same 1invidious discrmination which
was held wunconstitutional in Williiams v.

Illinois, 399 U.S. 235 (1970).

We must, therefore, hold

12.55.010], when applied to
defendant 1s unconstitutional.

that

(AS

an indigent

Id, at 121. To allow the SIS statute and the other statutes |

providing for probationary sentences

applicability to only non-indigents, 1is to

to bhe

limited in;

imprison defendants

based on ability to pay. Those that can pay can be given

probation, those that cannot pay will have probation revoked and j

be i1mprisoned (or at the least be given a permanent recoi.d of :

conviction). That result was disallowed

it must be disallowed here.

in Hood V.

Smedlev and m

Lominac v. Anchorage, 658 P.2d 792 (Alaska App. 1983)

considered a similar issue to the one presented by Ashenfelter’s

case. In Lominac, the defendant was qgiven an SIS on condition _

of monthly payments toward restitution.

The payments were not

J

made and the state petitioned to revoke Lominacls SIS. At a [

hearing on Lominac"s failure to pay, the trial judqc found that

the failure was not wilful - that Lominac had not been shown toj

have an ability to nnv. but the trial judge nevertheless revoked
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her probation anti sentenced her to jail. The court of appeals
did not reach the constitutional 1issue presented but did reverse
the trial court®"s decision and reinstated Lominac"s 5IS. Tho
court of appeals opinion was based on AS 12.55.0S1 which
disallows 1mprisonment as a consequence of failure to pay a fine
or restitution unless the failure to pay 1is intentional - 1in
other words unless there 13 an ability to pay proven. That
statute does not refer to probationary fees - only to fines and
restitut ion.

Karr v. State, 686 P.2d 1192 (Alaska 1994) dealt with
the question of ordering a defendant to pay restitution. Karr"s
appeal alleged that the restitution order was invalid as she was
ordered to pay $300,000 in restitution without the judge first
making a serious 1inquiry into her (Karr"s) ability to pay that
amount. The Supreme Court ayreed with Karr, vacated the
restitution order, and remanded for an ability to pay hearing.
In the course of reaching that result, the court makes some
commments which are applicable to Mr. Ashenfelter"s case. The

court said:

Restitution should not only compensate the
victim for the harm inflicted by the
offender, but should further the rehabili—
tation of tho offender. If restitution 1is
ordered in an amount that 1is clearly
impossible for the offender to pay, the
offender®s rehabilitation will be i1nhibited
and not furthered. If the offender 1is haled
into court for nonpayment of vrestitution
under AS 12.55.051(a), or 1if the offender
petitions the court under AS J2.55.051(c) to
avoid this sanction, his reintegration into
society will Dbe disrupted. Also, an

"
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offender might simply qive up and make no
payments at all 1if the restitution ordered

is clearly 1impossible to pay. This could

result in the offender®s incarceration under

AS 12.55.011(a), or in his fleeing the

jurisdiction to avoid this sanction, neither

of which further the dual goals behind

restitution.
Id, at 1197. (footnote omitted). To order Mr. Ashenfelter to
pay a probationary fee when he is financially unable to oav that
fee suffers from all the same problems that the court noted
would result where an impossible amount of restitution was
ordered.

A situation similar to Mr. Ashenfelter®s was presented
to the New Jersey courts 1in State v. DeVatt, 413 A.2d 973, a
case in which the lower court had allowed terminating DeVatt®"s
participation in a pretrial intervention program and permitted
the state to proceed to prosecute the criminal charges, on the
grounds that he had failed to make restitution. The appellate
court reversed the lower court and held that the mere failure to
make restitution was insufficient, in the absence of a
consideration of the surrounding circumstances, to support the
court®s termination of pretrial intervention.

Although the appellate court®"s primary concern in
DevVatt was that a“defendant be given a full due process hearing
befg:e terminating the pretrial intervention, the lower court
was further directed to "determine whether a factual basis
exists for the conclusion that defendants have wilfully violated

Pretrial Intervention conditions In a manner or under such
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circumstances as to justify termination of their right to
further participation in tho prograin.” DeVatt, 413 A.2d 973 at
976 (emphasis added). Mr.  Ashenfelter here has the same
opportunities under his suspended imposition of sentence as the
defendants in DeVatt had under their pretrial intervention
program, 1i.e., the opportunity to avoid incarceration and the
opportunity to avoid having a permanent record of conviction.
Before Mr. Ashenfelter can be deprived of those opportunities,
this court should vrequire, as the DeVatt court required, a
wilfull violation of probationary conditions.

Mr. Ashenfelter is not asking this court to find that
supervised probationers can never be reouired to pay a probation
fee - he 1is only asking this court to construe the statute to
require such payment onlv from those with an ability to pay.
Other states requiring the payment of a probation fee have
explicitly written ability to pay into their statutes. (See
Oregon ORS & 423.570 and Florida Fla. Stat. & 945.30.). This
court has only to construe the Alaska Statute to have implicitly
included such a qualification 1iInto AS 12.55.105 to save its
constitutionality.

In the absence of a finding of ability to pay and
therefore a Wilfuil violation of the order to pay the probation
fee, Mr. Ashenfelter®s probation should not be revoked. To
revoke it without such a finding 1is violative of tho equal
protection clauses of the M.S. and Alaska constiutions and 1is

further in violation of the Alaska constitutional Provision
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which limits sentencing considerations in criminal cases to the

two valid penological purposes of reformation and protecting the

public. (Alaska Constitution, Art. | 812).
CONCLUSION

For the foregoing reasons the probation revocation

petition must be dismissed.
DATED this -/ day of March, 1988.

L'WC)D\/#: (aM folLc/
Valerie Leonard "

Assistant Public Defender

I certify that a true and
correct copy of the Motion

to Dismiss Probation Revo—
cation was served to the
District Attorney®s office
and the probation Office

this jfljr' day of April, 1980.

Alex 1. Ashenfelter, 2N0-S86-53ICr.
Motion to Dismiss Probation Revocation

Page 2



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

SECOND JUDICIAL DISTRICT AT NOME

STATE OF ALASKA,

Plaintiff,
VS.
ALEX |. ASHENFELTER,
DOB: 11/06/66
Defendant.

Case No. 2NO-S86-531 CR
OPPOSITION TO MOTION TO DISMISS
PROBATION REVOCATION PETITION
The State has brought a petition to revoke Alex
Ashenfelter's probation, alleging that he has not made any
effort to pay the probation supervision fee required by AS
12.55.105. Defendant contends that the statute is
unconstitutional in that it discriminates against individuals
unable to afford the probation supervision fee.
The statute, AS 12.55.105, was enacted in 1986 as part
of a larger measure designed to enhance state revenues. 1986
SLA. Ch. 138. AS 12.55.105(a) provides:
A court granting probation shall require a
periodic probation fee to be paid to the
Department of Corrections as a condition of
probation. The fee amount shall be
established by regulation adopted by the
commissioner of corrections.
B

Section (b) of the statute authorizes assignment of permanent

fund dividends to meet the probation fee obligation. The amount

j
j
|
|
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of tho probation f”e haa bein established by regulation as being

$45 per month. 22 AAC 10.050(b). The regulations also,
however, recognize that there may be probationers who are
unable to pay that amount:

Tho regional administrator of probation may

temporarily defer, excuse, or authorize an

alternate form of probation fee payment in a

form and by procedures established by tho

commissioner if justified by a probationer's

verified inability to pay.
22 AAC 10.050 (d). As part ofthe regulatory framework, the
Department of Corrections has specifically authorized community
work service where a probationer has a demonstrated inability to
pay the required fee. See Exhibit "A" — Department of
Corrections, Policies and Procedures, Section 902.09 (V1) (E) .
Mr. Ashenfelter's' probation officer, Steve Korenek, has
testified that Mr. Ashenfelter, apparently having an inability
to pay the fee (and failing to file for his permanent fund
dividend), has been offered the community work service option
and has made no effort towards compliance.

Defendant makes much of the cases dealing with failure

to make restitution and the requirement that such a failure be

shown to be "willful" before probation may be revoked. See Karr
v. State, 686 P.2d 1192 (Alaska 1984). Defendant's
constitutional argument need not be addressed by the court.- The
court has the obligation toconstrue statutory provisions to
avoid the dangers of wunconstitutionality. State v. Rice, 626

P .2d 104, 108 (Alaska 1981); Keith v. State, 612 P.2d 977

(Alaska 1980). Thus legislation will be read, if possible, such
STATE V. ASHEMFELTER Page 2
2N0-S86-531CR Opp/Mtn to

Dismiss PR
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as to imply matters requisite to constitutional validity. See
Kirnoktoak v. State, 584 P.2d 25 (Alaska 1970). Assuming

defendant to bf3 correct in his assertion that determination of

ability to pay or "willfulness” is somehow a <constitutional
requirement of the probation fee statute, the court may construe
the statute accordingly without a determination of its
constitutionality. .With this-in mind, it 1is apparent that the
statute and its regulations, adequately account for a person's
ability to pay. If a person is wunable to pay, alternatives are
/a/vailable. I f a person is unable to perform any qf the
alternatives, for a legitimate reason, the fee may be waived.

There simply is no danger that a person might be incarcerated
simply because he is poor.

What the court really must address is not a
constitutional question, but a factual question: is Mr.
Ashenfelter in non-compliance with the terms of his probation
and is that non-compliance willful? Mr. Korenek has testified

that Mr. Ashenfelter has not complied with the <conditions or

alternatives that have been offered to him. Ashenfelter states
that he has a "lack of interest"” in certain available jobs.
(Exhibit "B" - Ashenfelter's monthly report for January). He

apparently has a lack of interest in anything resembling work.
Anybody who neglects to apply for their permanent fund dividend
can fie said to be truly lazy. Mr. Ashenfelter should obviously

be given an opportunity to explain himself (should he manage to

bestir himself long enough to acknowledge the current court
STATE V. ASHENFELTER Page 3
2NO-S86-531CR Opp/Mtr. to

Dismiss PP.
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proceedings), butv absent some compelling explanation, the

factual question before the court must be resolved against Mr.

Ashenfelter.
DATED this 'p/j? day of April, 1988, at Nome, Alaska

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

John a. Vacek
District Attorney

True copy to

James Gould, Public
Defender's court box

at the Nome trial court

4 b j>]j
STATE V. ASHENFELTER Page 4
2N0-S86-53ICR Opp/Mtn to

Dismiss PR



Effective Pate:

87-1-9 sv Index H: 902.09 Page 4 of 6

Subject: PROBATION SUPERVISION FEE

2.

E. An

interstate transfer of probation supervision. The investigating/
supervising officer shall enter the probation fee obligation into
the interstate documentation and ensure that it is accepted by
the sending state and the probationer as a condition of probation
prior to accepting the case for supervision in Alaska; and

A probationer transferred out of Alaska for interstate transfer

of supervision will pay the probation fee of the receiving state,
if there 1is one, as a condition of the transfer of supervision.
IT the receiving state does not have a probation fee, the
probationerlwill not be required to pay the probation fee
obligation while supervised outside of Alaska and/or in a state
that does not have a probation fee.

alternate form of probation fee payment may beauthorized, as

follows:

1.

A probationer may choose to assign his or her permanent fund
dividend received under AS 43.23.005 to the Department as credit
toward or payment of the probation fee. This option may be
exercised in coordination with ithe supervising probation officer
in accordance with procedures establ ished\ for this purpose. A
permanent fund dividend vreceived per this section will be
receipted, recorded and transmitted as outlined under B.4. above;

A probationer®s permanent fund dividend may be attached, for
non,-payment of. probation fees in accordance with AS 12.55.105(c).
The Probation bfficer shall prepare the paperwork in conformance
with procedures established in coordination with the Department
of Revenue. The dividend must be considered as a source of
payment ahead of any alternate form or excused payment
authorization. A dividend received under these circumstances
will be receipted, recorded and transmitted as outlined under
B.4. above;

For a probationer who is unemployed, the probation fee may be
excused for up to 30 days. A probationer who remains unemployed
for more than 30 days shall be assigned to a community work
service project by or through his or her probation officer. The
probationer shall perform unpaid community service and will be
credited with $5.00 for each hour of community service work
toward his or her probation fee. Community service performed in
lieu of payment of probation fees must be worked during the month
for which the probation fee is due. This alternate form of
probation fee payment is an exception and may not be routinely
applied to any probation case for longer than three months during
the term of probation. However, upon the recommendation of the
District or Unit Supervisor, the Regional Administrator may, at
his or her discretion, extend this alternative form of payment on
a month-to-month basis beyond the three month [limit on a
case-by-case basis;

—t
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

SECOND JUDICIAL DISTRICT AT NOME,

STATE OF ALASKA,

Plaintiff,
VS.
ALEX 1. ASHENFELTER,
Defendant._

Case No. 2NO-S86-531Cr.

REPLY MEMORANDUM

ALASKA

COMES NOW Alex Ashenfelter, through counsel, and
submits the following memorandum in reply to the state's
opposition to Ashenfelter's motion to dismiss.

l. Introduction

In its response the state does not challenge
Ashenfelter's central argument that imprisonment because of!
indigency is unconstitutional. Neither does the state challenge
Ashenfelter's argument that a statute which results in
imprisonment because of indigency is unconstitutional. The
state takes the position that this particular statute, A.S. 12.
55.105, can be interpreted by this court in a manner consistent
with the constitution, that is, that the statute must he
interpreted to require a consideration of ability to pay.

Thus, at a probation revocation hearing Ashenfelter

would ©be

i

i
1

]
to paythe

able to defend on the grounds that his failure
probation fee was not willful, that is, that payment of the feeJ
was unreasonable in light of his financial situation.



11. Argument:

Up to this point, there appears to be agreement
between the parties. However, there is diuagroement on two
additional and critical points: 1) whether ability to pay must

be considered at the time the court sets conditions of probation

as well as at the revocation hearing, and 2) whether a

consideration of ability to pay can be lawfully performed by the
Department of Corrections rather than by the court?
a. Consideration at Time of Sentencing

The above two questions overlap to some degree. The

first question has been answered in a weak affirmative by the

State of Alaska. The Department of Corrections has adopted

regulations and policies providing for pre-revocation review of

the requirement that the probation fee be paid. However, the
court should make a determination of ability to pay at the time
of sentencing. Admittedly, the <cases which hold that at the

time of sentencing the court must determine a defendant's

ability to pay a fine or restitution and set the amount
accordingly are based wupon an interpretation of the relevant
statutes. (A.S. 11.55.035, A.S. 12.55.045).Each of these

statutes explicitly requiresthe sentencing court to take into
account the financial resources of the defendant and the nature
of the burden its payment wi?l impose. However, since no
revocation can occur for non-payment of the probation fee unless
the non-payment was willful, just as no revocation can occur for

non-payment of a fine or of restitution wunless the non-pavment



woo willful, n nimilar requirement muot be read into the
probation fee statute to save its constitutionality. Since
ability to pay is a necessary consideration at the revocation
hearing, it is also a necessary consideration at the time the
court imposes the payment requirement. See Karr v. State, 686
P.2d 1192, 1197 n.14 (Alaska 1984)(in many jurisdictions courts
must consider ability to pay even in the absence of a statutory
requirement).
b. Determination by the Department

The state also argues that the statute is
constitutional since the Department of Corrections has adopted
regulations and policies which provide for alternate forms of
payment of the probation fee. This arqument is falacious.

Conditions of probation must be reasonably related
to the goals of rehabilitation. Oyoghok v. Municipality of
Anchorage, 641 P.2d 1267, 1270 (Alaska App. 1982). Ashenfelter
has a statutory and common law right to be free of any condition
of probation not reasonably related to his rehabilitation.
Tiedeman v. State, 576 P.2d 114, 116 (Alaska 1978); Sprague V.
State, 590 P.2d 410, 418 (Alaska 1979). The probation fee
statute is a revenue measure designed to secure funding for the
Department of Corrections. See A.S. 12.55.105fb-d). This
condition of probation has nothing to do with the goals of
sentencing. Therefore, it is wunlawful to substitute community
work service which is related to the goals of sentencing for the

probation fee, which is wunrelated to the goals of sentencing.



Additionally, there ia no authority Cor the Department
to impose community work service as a condition of probation.

Under A.S. 12. 55.055 the court may allow a defendant to

substitute community work service for a fine or for
imprisonment. However, there is no authorization for the
Department to make that substitution. Unlike the probation fee,
both a fine and imprisonment are related to the goals of
sentencing. Substitution of community work service for a fine

or imprisonment is therefore both reasonble and lawful.

Finally, the Department's assamption of the power to
determinaton whether payment of the probation fee should be
excused is unlawful. Determination of whether a probation fee
should be ordered, the amount, and whether it should be excused
is a judicial responsibility. See Kerr v. State, 686 P.2d 1192,
1197 n.15 (Alaska 1984); Brezenoff v. State, 658 P.2d 1359,

1363-64 (AlaskaApp. 1983)(probation officer may not be delegated

the judicial responsibility of determining the amount of
restitution to be paid and the terms of payment). Sentencing is
a judicial function rather than an administrative function.

111, Conclusion

The statute is unconstitutional on its face for it
does not provide for a consideration of ability to pay. (See
A.S. 12.55.035 and .045 for properly written statutes). The
statute con bke saved by interpretating it as requiring a
consideration of ability to pay, therefore avoiding imprisonment

for indigency. However, such an interpretation must also
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provide for a meaningful judicial determination of ability to
pay. Therefore/ if this court saves the statute through
interpretation, this court should also conclude that a judicial
consideration oi ability to phy must be made at the time
sentence is imposed and that substitution of community work
service for the revenue producing probation fee requirement s
unlawful.

DATED this 2 -3 ' day of April, 1988 at Nome, Alaska,

4~"rmes V. Gould
Assistant Public*"Defender

I certify tnt - copy of the

itf@ﬁa» ptcoad to tfte box

1. See .Tamos v. Strange, 407 US 128, 32 LEd2d 600, 92
c rt- ?n?7 119721t Fuller v. Orenon, 417 US 40, 40 LEd2d 642, 94
cr"’ , . H Il i™-state v. 'Kycla, 623 P.2<1 564 (N.K. App.

?m i, PetecGOn v. State, -~64 So0ZMPiS (Fla. 1500); State v_.
Rowton, 645 P.2d 561 (Ore. App.1982).



ft 12.55.090

Alaska Statutks Supplkmknt

ft 12.05.100

Sec. 12.55.090. Granting of probation.

NOTES TO DECISIONS

I. General Consideration.
Il. Fivo-Ycar Limitation.

r. GENERAL CONSIDERATION.

Sentence on revocation of proba-
tion. — It is not unrensonublc ta imposo a
oontence on revocation of probation con-
secutively to a sentence imposed for
crimes committed while on probation.
Hcrnundcz v. Slate, Ct. App. Op. No. 424

(Flit Noh. A-IfiG, A-193), 691 P.2d 287
(1984).

Il. FIVE-YEAR LIMITATION.

Tolling of period.

The running of probation is tolled by
the filing of n petition to revoke probation.
Gage v. State, Ct. App. Op. No. 484 (File
No. A-643). 702 P.2d 646 (1985).

Where a petition to revoke probation
formally charging a probationer with
committing a violation is filed and the
court subsequently determines that the
alleged violation was in fact committed,

there can be no legitimate justification for
allowing the probationer to claim credit
for timo served on probation during the
period between the filing of the petition
and its ultimate adjudication. Gage V.
State, Ct. App. Op. No. 484 (Filo No.
A-643), 702 P.2d 646 (1980).
Revocation for offense discovered
after probationary period has run. —
Where a defendant is convicted of nn of-
fenae and placed on probation for two
years and commits a further ofTensc
within the two-year period which is not
discovered by the division of corrections
until after the two-year period runs, the
trial court may revoke probation so long
as the petition to revoke probation was
filed within tho five-year maximum pro-
bation period authorized by statute.
GalaktionofT v. State, Ct. App. Op. No.

686 (File No. A-1625), 733 P.2d 628
(1987).

Sec. 12.55.100. Conditions of probation, (a) While on probation
and among the conditions of probation, the defendant may be required

(1) to pay a fine in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual
damages or loss caused by the crime for which conviction was had;

(3) to provide for the support of any persons for whose support the

defendant is legally responsible;

and

(4) to perform community work in accordance with AS 12.55.055;

(5) to pay a periodic probation fee as provided in AS 12.55.105.
(b) The defendant’s liability for a fine or other punishment imposed
as to which probation is granted shall be fully discharged by the ful-
fillment of the terms and conditions of probation. (8§ 8.10 ch 34 SLA
1962; am § 13 ch 166 SLA 1978; am § 3 ch 104 SLA 1984; am § 13 ch

138 SLA 1986)

Effect of amendments. — The 1986

section (a) and made a related grammati-

amendment added paragraph (5) of Hub- cal change.

ft 12.55.105
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NOTCH TO DECISIONS

Editor's notes. — The noto under the
catchline "Ei/orccment of court orders re-
quiring puymont of rincs or restitution™ in
tho main pamphlet should be disregarded.
See the noto below under the same catch-
line. .

Limitation on authority to imposo
fine. — Tho existence of an express legis-
lative limitation on the permissilde
amount of a fine effectively conflicts with
the apparent open ended authority pro-
vided for under subsection (u)(l), and in
keeping with accepted principles of statu-
tory construction, this conflict must be re-
solved in favor of the more specific of tho
two statutes. Stone v. State, Ct. App. Op.
No. 421 (File No. A-245), 690 P.2d 22
(1984).

The $5,000 maximum fine provided for
in former AS 17.10.010 constitutes an im-
plied limitation on the court's authority to
impose a fine as a condition of probation
under subsection (a)(1). Stone v. State, Ct.
App. Op. No. 421 (File No. A-245), 690
P.2d 22 (1984).

Remand for determination of earn-
ing capacity for restitution order. —
Though a presentence report recom-
mended restitution, it did not discuss the
defendant's earning capacity or the kinds
of jobs that she could reasonably be ex-

pected to perform In the future; it was
therefore necessary that the case he re-
manded to the trial court for further find-
ings. Zimmerman v State, Ct. App. 0>.
No. 524 (File No. A-921), 706 P,2d 343‘
(1985).

Enforcement of court orders requir-
ing payment of finc9 or restitution. —
AS 12.55.051(a) prescribes a specific
method for dealing with enforcement of
court orders requiring the payment of
fines or restitution, regardless of whether
such orders are directly imposed as part of
the original sentence, under AS
12.55.045, or indirectly imposed us a con-
dition of probation, under this section; AS
12.55.051 expressly provides that impris-
onment for failure to pay court-ordered
restitution is permissible only if tho fail-
ure to pay was intentional or the result of
bad faith. Lominac v. Municipality of An-
chorage, Ct. App. Op. No. 220 (File No.
5960), 658 P.2d 792 (1983).

Quoted in Hood v. Smedley, Sup. Ct.
Op. No. 800 (File No. 1406), 498 P.2d 120
(1972); Thibedonu v. State, Sup. Ct. Op.
No. 2182 (File No. 4325), 617 P.2d 759
(1980).

Cited in Golden Valley Elec. Ass’n v.
Revel, Sup. Ct. Op. No. 3063 (File No.
S-1011), 719 P.2d 263 (1986).

Sec. 12.55.105. Probation fee. (a) A court granting probation
shall require a periodic probation fee to be paid to the Department of
Corrections as a condition of probation. The fee amount shall be estab-
lished by regulation adopted by the commissioner of corrections.

(b) A probationer may choose to make the m-obation fee payments
by assignment of the probationer’s permanent turn! dividend received
under AS 43.23.005. The Department of Corrections shall provide a
form to the probationer to indicate this preference to the Department

of Revenue.

(c) The commissioner of corrections may attach the permanent fund
dividend of a probationer that is ;n arrears on the probation fee.

(d) Money collected under this section shall be deposited in the
general fund. The commissioner of administration shall separately
account for money that the Department of Corrections deposits in the
general fund under this suhsection. The annual estimated balance in
the uccount may be used by the legislature to make appropriations to
the department to carry out the purposes of AS 3:1.05, (9 14 ch 138

SLA 1986)
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843.23.065 Revenue and Taxation 843.23.065

upon emancipation or upon reaching majority to apply for permanent
fund dividends not received during minority becuusn the parent,
guardian, or other authorized representative did not apply on behalfof

tho individual;

(4) assist residents of tho strto, particularly in rural areas, who
because of language, disability, or inaccessibility to public trnnsporta-
tion need assistance to establish eligibility and to apply for permnnont

fund dividends;

(5) annually determine, in cooperation with tho Department of Cor-
rections, the number and identity of individuals ineligible for a per-
manent fund dividend under AS 43.23.005(d); and

(6) adopt regulations that are necessury to implement AS
43.23.005(d). (8 1ch 102 SLA 1982; am 8 2 ch 55SLA 1983; am § 3 ch
43 SLA 1984; urn §8 3 ch 54 SLA 1988)

Revlaor’s nolo*. — Section 11, ch. 99,
SLA 1985, nmendn this section. Tho
amendment is effective if { 1,ch. 99, SLA
1985 is repealed (see i 25, ch. 99, SLA
1985), Ifthe amendment becomes law, tho
section will rend: "The department ahnll

(1) annually mako payments to indi-
viduals who elect to receive cash under
AS 43.23.005(d);

"'(2) ndopt regulations under the Admin-
istrative Procedure Act (AS 44.62) that es-
tablish procedures and time limits for
claiming a permanent fund dividend or for
electing an annuity credit; the depart-
ment shall aet tha time limit for applica-
tions for permanent fund dividends so
that the number of eligible applicants is
determined by October | of tho year for
which tho dividend is declared and perma-
nent fund dividends for n year are paid
before April 30 of the year following that
year;

"'(3) adopt regulations under the Admin-
istrative Procedure Act (AS 44.62) thates-
tablish procedures and time limits for an
individual upon emancipation or upoh
reaching majority to opply for permanent
fund dividenda not credited or receiver!

during minority because tho parent,
guardian, or other authorised representa-
tive did not apply on behalfofthe individ-
ual;

"'(4) assist residents of the state, partic-
ularly in rural areas, who because of lan-
guage, disability, or Inaccessibility to pub-
lic transportation need assistance to es-
tablish eligibility and to apply for perma-
nent fund dividends; and

”(5) provido the commissioner of admin-
istration with information necessary to
maintain individual annuity account
records and administer the annuity pro-
gram.”

Effect of amendments. — The 1984
amendment substituted *October” for
"'December™ in paragraph <2).

The 1988 amendment, rifective Mny 26,
1988, deleted "and"™ at tho end of para-
graph (3), and added paragraphs (5) and
C).

Editor’s notes. — Section 4, ch. 54,
SLA 1988 provides that the amendments
made to this section by ch. 54. SLA 1988
apply "only to eligibility for permanent
fund dividends for years nfler 1988."

See. 43.23.005. Exemption of permanent fund dividends,

(a) Except as provided in (b) of this section, 50 percent of the annual
permanent fund dividend payable to an individual is exempt from
levy, execution, garnishment, attachment, or any other remedy for tho
collection of debt. This exemption applies to an eligible individual's
permanent fund dividend both before and after payment is mode to
the individual.

(b) An exemption is not available under this section for permanent
fund dividends taken to satisfy

nn
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(1) child .support obligations required by court order or decision of
the child support cnforc. -nunt agency under AS 47.23.140 —

47.23.220;

(2) court ordered restitution under AS 12.55.045 — 12.55.051 or

12.65.100;

(3) a court ordered probation feo under AS 12.55.105; or

(4) a debt owed by an eligible individual to an ugoncy of tho state,
unless the debt is contested and an appenl is pending, or the time limit
for filing an appeal has not expired.

(c) Claims listed in (b) of this section have priority in the order
listed over other claims on u permanent fund dividend. (§ 1 ch 102
SLA 1082; am § leh 157 SLA 1984; am § 1ch 57 SLA 1985; am § 67

ch 138 SLA 1986)

sor'* note*, — Section* 12 nnd 13
ch. 99, SLA 1985. amend thin section and
h) nnd Ecﬂ The amendment* nro

effective 1f't 1 ch. 99, SLA 1985 1a re-
pealed (nee t 75. ch. 99. SLA 1985). If the
amendment* become law, the section will
read: "(a) Fitly percent of n cash perma-
nent fund dividend payment it exempt
from levy, execution, garmnishment, at-
tachment, or any other remedy for the col-
lection of debt. This exemption applies to
an eligible individual's pcrmnnent fund
dividend both before and after payment is
mnde to_the individual, An exemption is
not available under this section for cash
Fermanent fund dividend Pa ment* taken
0 satisfy (1) child support obligations re-
quired by court order or decision of the
child_su ?ort enforcement agency under
AS 47.23.140 — 47.23.220; (Zga débt owed
by an eligible individual to an agency of
tho state, unless the dc! is conteSted and
an appeal 1S pending, or the time limit for
f|||n% an appeal has_not expired; or x’ﬂg
court ordered restitution ~ under
1255.045 — 1265.051 or 12,55.100. A
child support obligation under (1) of this
section has priority over a debt owed to an
agency of the staté, and a permanent fund
dividend mag not be taken to satisfy a
debt under (2) of this section until an
portion of the dividend necessary to saf-
{sfﬁl a child support obligation has been
aken.

“(b) Tho department shall require an in-

dividual to Lake 100 percent of the perma-
nent fund dividend in cash if thu depart-
ment receives a levy, execution, garnish-
ment, utinchmont or other legal remedy
for_tho collection of a past duo debt dé-
scribed_in <«K12 or (2). of this acction,

"(c) Tho court* of this state mny, no a
condition ofany civiljudgment or restitu-
tion order under “AS 12.65.045 —
12.55.051 or 12.55.100, re(%uwe the defen-
dant to take the defendant's permanent
fund dividend in cash."

Etfect of amendments. — The 1984
amendment uddcd the last sentence and
in tho next-to-lant sentence, substituted
"An_exemption is not" for "No exemption
is," inserted "(1)." and added the language
beginning with "(2) a debt” at the &nd of
the sentence. Section 2, ¢h. 157, SLA 1984
limit* the application of the 1984 amend:-
ment to dividends issued for 1984 nnd
subsequent years. )

The firt 1985 amendment added or@
court ordered restitution under /

255.045 — 12.65.051 or 12.55.100" at
tho end of the ncxt-to-Inst sentence nnd In
tho last sentence inserted "or court or-
dered restitution” and “and court ordered
restitution. _
_The second 1985 amendment, effective
if 51, ch. 99, SLA 1985 is repealed, re-
wrote subsectiop (a) and oddcd subsec-
tions (b) and (c). _
toTnhe 1986 amendment rewrote this sec-

§ 43.23.1

See. 4
09.38 do
14.43.12t
AS 14.43
departini

(1) the
dividend

(2) the

) as

(A) thi
has been
ary Edut

B) if
Alaska C
ing, the t
been rcs«

Ch) Up-
shall not;
address p
tion and

(1) the
(2) not
does not

Commiss

leases th-

after the
(c) AS
individua

received *

ment sha

the amou

amount i

Sec. 41

Revisor'
SLA 1985,
amendment
19S5 is rep
1935). Ifth.
section will
eligibility c
assistance
Dcpartmen
in which eL
on fitunc.
Health and
sidcr a per
come or re?
ent of publi



§ 14.43.105 Alaska Statutks § 14.43.120

Sec. 14.43.105. Administration of progrnm.'Thc executive secre-
tary shall administer the programs subject to review by the committee
and in accordance with the regulations adopted by tho committee. Tho
adoption of these regulations is subject to the Administrative Proce-
dure Act (AS 44.G2). A Buinmnry of the regulations shall bo distrib-
uted to each applicant. (§ 1ch 98 SLA 1971; am § 5ch 136 SLA 1974)

ll«vitt»r'n notes. — Formerly AS
14.'10.757. Renumbered in 1982.

Sec. 14.43.110. Undcrgruduate loans. The student financial aid
committee may make a loan, not to exceed $5,500 in any one school
year, to an undergraduate student eligible under AS 14.43.125. The
committee may make a loan for a summer term, even if the total loan
for the school year exceeds the $5,500 maximum, if the loan for the
summer term is counted against the $5,500 maximum for the follow-
ing school year. (§ 1ch 98 SLA 1971; am 8 6 ch 136 SLA 1974;am § 1
ch 153 SLA 1978; am § 1ch 89 SLA 1981; am 8 1ch 34 SLA 1985; am
§ 1 ch 65 SLA 1986)

Itavisor’s notes. — Formerly AS The 198G amendment inserted "student
14.40.759. Renumbered in 1982. financial aid” in the first sentence and

Effect of amendments. — The 1985  sybstituted "'*5,500"" for "*56,000" in three
amendment added the second sentence of  pjlaces in tho section.
the section.

Sec. 14.43.115. Graduate loans. The student financial aid com-
mittee may make a loan, not to exceed $6,500 in any one school year,
to a graduate student who is eligible under AS 14.43.125 and is pursu-
ing an advanced degree. The committee may make a loan for a sum-
mer term, even if the totai loan for the school year exceeds the $6,500
maximum, if the loan for the summer term is counted against the
$6,500 maximum for the following school year. (§ 1 ch 98 SLA 1971,
am § 7 ch 136 SLA 1974; am § 2 ch 89 SLA 1981; am § 2 ch 34 SLA
1985; am 8§ 2 ch 65 SLA 1986)

Rcvlsor's notes. — Formerly AS The 1986 nmendroent inserted "student
14.40.761. Renumbered in 1982. financial aid"™ in the first sentence and

Effect of amendments. — The 1985  substituted "'56,500" for '$7,000” in three
amendment added the second sentence. places in the section.

Sec. 14.43.120. Conditions of loans, (a) Proceeds from scholar-
ship loans may only be used for books, tuition and required fees, and
for room nnd board.

(b) Scholarship loans may only be used to nttend a

(1) career education program that has been approved by the com-
mission before .July 1, 1986, or has been operuting for at leust two
years before the borrower attends; or
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(2) a college or university that

(A) has been approved by the commission before July 1, 1986, or
has been operating for at least two years before the borrower attends;

(B) is accredited by a national or regional accreditation association
recognized by the Council on Postsccondary Accreditation or is ap-
proved by the commission; .nd

(C) if the loans are federally insured, is approved by the United
States Secretary of Education.

(c) To maintain a loan the student must continue to be enrolled as a
full-time student in good standing in a career education program,
college or university designated under (b) of this section. The commis-
sion shall adopt regulations defining "good standing” for purposes of
this subsection.

(d) Scholarship loans may not be made to a student

(1) for more than five years of undergraduate study;

(2) for more than five years of graduate study;

(3) for more than a total ofeight years of undergraduate and gradu-
ate study;

(4) to attend an institution, other than a nonprofit institution, if the
total amount of scholarship loans made to students to attend that
institution exceeds $100,000 and the default rate on those loans ex-
ceeds the program default rate by more than 150 percent as defined by
regulation.

(e) Loans are interest bearing while a student is enrolled under (c)
of this section or is receiving a deferment of payments under (k) of this
section; however, a student is entitled to have a portion of the interest
paid in accordance with (/) of this section.

(0 Interest on a loan given under AS 14.43.090 — 14.43.160 is at
the rate of eight percent a year unless the loan is in default. Interest
on a loan that is in default is 10 percent a year for the period the loan
is in default.

(g) Repayment of the principal and interest on the loan begins no
later than one year after the borrower’ studies are terminated. The
loan shall provide for repayment of the total amount owed in periodic
installments in not more than 10 years from the commencement of
repayment, except as provided in (k) and (m) of this section. If the
commission rfnd the borrower agree to a different repayment schedule,
the borrower shall repay the loan in accordance with the agreement.
A borrower may make payments earlier than required by this subsec-
tion.

(h) Security may not be required for a lonn; however, provision
shall be made for payment of all fees nnd costs incurred in collection of
the amount owed on the loan if it becomes delinquent or in default,

ti) Ifu loan is in default, the commission shall notify the borrower
that repayment of the remaining balance is accelerated and due by
sending the borrower a notice by registered or certified mail. The
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permanent fund dividend of n borrower may bo taken under AS

43.23.065(b)(4) to satisfy the balance due on the defaulted loan.

(i) (Repealed, &1I) ch 92 SLA 1987.1

(k) Periodic installments of principal shall bo deferred, but interest
shall accrue and be paid unless tho student ia eligible for interest
payment benefits under (/) of this section during any of the following:

(1) return to student status us provided in (c) of this section;

(2) serving an initial period of up to six years on nctive duty as a
member of the armed forces of tho United States;

(3) serving, for up to three years, as u full-time volunteer under the
Peace Corps Act;

(4) serving, for up to three years, as a full-time volunteer under the
Domestic Volunteer Service Act of 1973;

(5) for a one-time period up to 12 months in which the borrower is
seeking and unable to find employment in the United States; or

(6) if the borrower becomes 50 percent or more disabled as certified
by competent medical authority.

(|) The state shall pay the interest on tha™ portion of a loan that is
not federally insured during

(1) the period in which the borrower is a full-time student;

(2) deferments under (k) of this section.

(m) In case of hardship, the committee may extend repayment of a
loan for an additional period of up to five years in increments no
longer than 12 months each.

(n) (Repealed, § 11 ch 89 SLA 1981.J

(0) [Repealed, § 19 ch 92 SLA 1987.)

(p) For purposes of this section, a person qualifies asa resident if
the person is physically present in the state withtheintentto remain
permanently in the state or, if not physically present in the state, the
person intends to return to the state and is absent due to military
service.

(q) For the purposes of this section a loan is in default if a loan
payment is 120 or more days past due.

(r) The rate ofinterest, time of payment ofan installment of princi-
pal or interest, or other terms of a scholarship loan may be modified if
required to establish or maintain tax-exempt status under 26 U.S.C.
103 (Internal Revenue Code of 1986), as amended, for the interest on
bonds issued by the Alaska Student Loan Corporation. (§ 1ch 98 SLA
1971; am 8§ 4 ch 156 SLA 1972; am 8 6 ch 78 SLA 1974; am § 8 ch 136
SLA 1974; am 58 1— 4 ch 99 SLA 1977; am 88 3 — 8 ch 87 SLA 1979;
am 88 3 — 9, 11 ch 89 SLA 1931; am 88 2 — 4 ch 158 SLA 1984; am
8 3 ch 34 SLA 1985; am 88 3, 4 ch 65 SLA 1986; am 8 5 — 9, 19 ch
92 SLA 1987)
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01/27/89

Reg Dist
NR BORO
NR DfIRO
NR 9ARO
NR BTHL
NR BTHL
NR BTHL
NR DTHL
NR DTHL
NR BTHL
NR BTHL
NR BTHL
NR BTHL
NR BTHL
NR BTHL
NR BTHL
NR BTHL
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK

Collected On FY89 Disks
'S

Name Obscia N YTD Paid: LastActy
, Arnold 160072 180.00 00/25/88
James 120015 225. 00 11/25/88
405. 00
Edward 68631 180. 00 12/23/88
Carl G. 68285 90. 00 10/13/88
Joseph 132690 135. 00 .12/23/88
Dale 126336 45. 00 10/13/00
Golga 108441 225.00 12/23/88
Charles 98802 225. 00 .12/23/88
John Jr. 128073 45. 00 12/23/88
Preston 69441 44. 00 10/13/88
James 143619 225. 00 12/23/88
Joseph 141060 45. 00 12/23/88
tdwin 117795 45. 00 12/23/88
Leonty 128079 180.00 12/23/88
1484.00
Gerald 140340 0. 00 11/28/88
Allen 127500 135. 00 10/31/88
Bill 24417 0. 00 08/25/88
Uharles 148806 0. 00 08/25/88
Terry 112332 285.00 11/25/88
Raymond 127425 180.00 11/25/88
Orvilie 133683 744 .09 10/13/88
Dermis 143427 90. 00 08/24/88
John 132612 283.50 11/25/88
Guy 153411 225. 00 10/13/88
erry A. 127659 0. 00 11/28/88
Chester 88293 0. 00 11/28/88
Michelle Y. 178959 100.00 11/29/88
Tony 162756 105. 00 10/31/88
Mart in 162960 225. 00 11/25/88
ichard 154611 157.50 11/01/88
Patrick 127191 135.00 11/25/88
Claude 155130 90. 00 10/13/88
Donald , 136788 0. 00 11/01/88
Michelle 136833 61.31 11/01/88
BTane 68898 280.50 10/12/88
Jesse 1773 135. 00 10/13/88
Eric 1J. 169905 93.00 11/01/88
Ji 11 iam 104349 135.00 11/01/80
Samuel 143424 360.00 11/01/88
Jack 131364 270.00 11/25/80
Clinton 121926 180.00 11/25/88
onald 101688 50. 00 10/12/88
William 40929 100.00 10/13/88

Leroy 129954 528.00 10/13/88

Page 1°'

Balance Due

69. 00

45. 00

90. 00

.00
. 00
.00
00
.00

= O O O o

189. 00
213. 00
16. 50

554. 50

45. 00
4s. 00

-7.50

-264.009
26. 00

-605.00
-35. 00
5. 00
33.00
0.00

0. 00

0. 00
0. 00
6.31
0. 00
0. 00
0. 00
0. 00
-90.00
42. 00
0. 00
45. 00
109.50
40. 00
0. 00
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Reg Dist
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK
NR FRBK

Name

Vickie
John

S

Howard
Jarlene

Roger
Lazaro

Eric

Selena

Serald
Larry

Michael

'Wiillard

len
Merle

Linda S.

Robert
Robert
I"Russell
Ron
'Frank
Floyd

W illiam

Mark

Michael

Wayne

Brenda
Larry

Chris

tine

Paul L.
William T.

Brandon
Juan
W alte

r

Jajpara

Thomas

Raymond

Chad

Melvin

Arnold
JWesley
Gary
fonald
_ John
Jcjfn

F.

"N'eBeverly

Robert

D.

‘Jonathan

liar. D.
Edward
Netfacque

Gene

line

James

T.

L.

Obscis

133410
148012
139581
160563
112815
137751
167577
93966
165168
166338
147378
158652
132510
173967
162755
162753
69468
117798
119541
135633
142731
116052
157305
157824
157821
136083
161115
159309
128082
158619
131217
170799
76623
153951
125913
27759
137175
34785
157833
130950
83943
64596
167076
94779
132447
143901
45933
158241
126378
142005
164202
125256

>

Fees Collected On FY89 Disks

YTD Paid:

LastActv

11/28/08
10/13/88
11/25/88
11/25/08
11/25/80
11/25/08
10/31/80
08/25/88
10/13/88
10/13/88
11/01/88
08/25/88
11/01/88
11/28/88
10/13/88
11/01/88
11/01/88
11/25/88
08/25/88
10/13/88
10/13/88
10/13/88
12/07/88
11/01/88
11/01/88
11/25/88
11/01/88
10/13/88
10/13/88
11/28/88
11/281/88
11/28/88
11/25/88
11/28/88
10/31/88
10/25/88
10/13/88
11/01/88
11/01/88
10/31/88
11/01/88
11/28/88
08/24/88
08/25/88
08/25/88
11/28/88
11/28/88
11/28/88
10/13/88
11/25/88
10/31/88
11/01/88

Balance

w
Page 2

Due

-555.00
0.00
13. 50
45. 00

222.50
142.50
24. 50

0’ 00
25. 50
95.88
0.

70. 50
45. 00

45. 00
112.50

63. 00
104. 50

0.00

0.00
190. 50

0.00
0.00

25. 00
0.00
148.50
55. 50
110. 00
39.50
1. 50
89. 00
-135.00
48.50
45. 00

312. 00
80. 00
-20.00
0.00
45. 00
10. 50
-265. 00
-315. 00
7.50

0.00
0.00
16. 50
-420. 00
140. 00
178. 50
45. 00
110. 50



01/27/39

Reg Dist

NR FRBK

NR KDTZ
NR KOTZ
NR KDTZ
NR KDTZ
NR KDTZ
NR KOTZ
NR KOTz
NR KOTz

NR NOME

NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR NOME
NR

SC ANCH
SC ANCH
SC ANCH
SC ANCH
SC ANCH
SC ANCH
SC ANCH
SC ANCH
SC ANCH
SC ANCH
SC ANCH

Fees Collected On FY89 Disks

Name

George
Chris
eth
Michael
Thomas Sr.
Ricky C.
John

Robert
Shirlene
atty
feorge 1. Jr.
Robert
Larry
ornas
Thomas
Joel L.
John
W arren
Wayne
Margaret
Dennis
Karen
Scott

Jeffrey
Robert
Raymund C.
Fannie

Samuel J.

Crystal

Robert

Pamela O.

Fan S.

William
ichard

Michael

E.

Dbseis

129607
146259
144939
174135
176517
150615
101140

62601
02467
141099
156279
33307
41559
146256
144942
74077
124626
23631
50370
130335
114363
07477
141141

136173
177159
117369
120604
145995
175923
141726
140557
133113
140100
139353

YTD Pa*d:

10014. 40

225. 00
225. 00
270.00
225. 00

90. 00
240. 00

90.00

1365.00

45. 00
225. 00
241.50

130. 00

326.00

225. 00
45.00
540. 00

225. 00
135.00
180. 00

2367.50

16435.90

180.00
109.00
135.00
135. 00
90. 00
90. 00
175.00

90. 00
-25. 05
19. 50

LastActv

12/23/88
12/23/88
11/01/88
12/23/88
12/23/88
10/13/88
12/23/88

10/13/88
11/25/88
12/23/88
11/25/88
11/25/88
11/25/88
11/01/88
11/01/88
11/25/88
11/25/88
12/23/88
08/26/88
11/25/88
11/25/88
10/13/88
11/25/88

08/30/88
11/29/86
12/01/88
08/30/88
08/30/88
11/29/88
12/01/88
09/02/88
11/29/88
09/13/88
08/30/88

Page 3

Balance Due

402, 72

0. 00
0.00
0.00
0. 00
0. 00
0. 00
5. 00

135. 00

45.00
21.00

460. 50
13.50
—-90. 00

400. 00

10.00
-450. 00
111.00

180. 00

701. 00

1862.22

45. 00
135. 00
0. 00
61. 50
0. 00
0. 00
537.00
0. 00
0. 00



01/27/09

Reg Dist

fiNCH
fiNCH
ANCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
ANCH
fiNCH
ANCH
ANCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
ANCH
fiNCH
ANCH
fiNCH
fiNCH
fiNCH
ANCH
fiNCH
ANCH
fiNCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
fiNCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
fiNCH

C7C7CﬁC7C3C7C7C7C3C7C3C3C7C7C3C3C7C3C7C7C3C7C7C3C7C7C7C3C7C7C3C7C3C7C3C3C7C3C3C7C7C7C)O
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Fees

Name

Anthony
Gust
Bienvenido
m
Beth
ichael R
Richard
Sandra
filler. K.
feorge fi.
James L.
Larry
'hn
Ron
Shannon
John
Sean
Eric J.
Jeff
Jeffrey
fiaron
Jose L.
Denise
'bert E.
Leonard W.
William
Robert
Jerell
Tammy
Robert
Stacy L.
James fi.
Sherwyr. Miles
Ronald
Rose
Linda L.
Andrew R.
Gerald
obert R
John F.
odd R.
Peter
V alton
Peter O.
eborah K.
Deborah L
Troy
Thomas W.
inda E.
Richard D.
Randy
ames
Trena K.

Martin

Paul

Collected

Obscis

130059
127395
101571
136233
175578
144486
108327
157746
21984
92256
145107
177195
91125
174153
168549
141852
133140
123930
150015
128847
161205
63660
93912
77562
1623
165858
105504
134454
161937
132513
127752
161643
128097
77416
155931
136149
113424
108906
148146
120429
184095
2277
140139
129780
168555
140970
44466
101886
140616
67311
118059
174879
154116
t12026

#

On FYO09 Disks

YTD Paid:

190.00
45.00
180.00
180. 00
90. 00

135.00
135.00

40. 00
180.00
109.50
90. 00
90. 00
135.00
60. 00
180.00
135.00
100.00
180. 00
135.00
114.50
180.00
70.00

81.00
180.00
135.00
135.00

80. 00

90. 00

. 200.00
45. 00

45. 00
708.19
114.00
90. 00

90. 00

90. 00

20. 00

180.00

135.00
135.00
45. 00

20. 00
50. 00
180.00
45.00
75. 00

75. 00

LastActv

11/29/88
08/30/88
12/01/88
08/30/88
12/01/88
09/02/88
09/01/88
12/01/88
09/02/88
11/29/88
12/01/88
11/29/88
09/29/88
11/29/88
09/28/88
08/30/88
10/27/88
09/29/88
08/30/88
09/29/88
09/29/88
08/30/88
12/01/88
08/30/88
09/02/88
11/29/88
11/29/88
09/28/88
12/01/88
11/29/88
08/30/88
09/02/88
11/29/88
12/01/88
08/30/88
08/30/88
08/30/88
08/30/88
08/30/88
09/29/88
11/29/88
09/02/88
12/01/83
09/02/88
12/01/88
12/01/88
12/01/88
09/02/80
00/30/08
12/01/88
12/01/08
11/29/88
08/30/88
12/01/38

Page a™*

Balance Due

205. 00

34.50
22.00

172.50

392.00

18.00
49. 50

138.00

45. 00
123. 50
84. 00
0. 00
0. 00
1. 50
227.50
0. 00
0. 00
0.00
0. 00
16. 50
10. 00
-22.69
0. 00
169.00
10. 50

10.31

135. 00
0. 00
57. 00
0. 00
0. 00
84. 00
0. 00
0. 00
50

175. 00

45. 00

150. 00
0. 00



01/27/89

Rea
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Dist

fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
ANCH
fiNCH
fiNCH
fiNCH
fiNCH
ANCH
fiNCH
fiNCH
fiNCH
fiNCH
fiNCH
ANCH
ANCH
ANCH
fiNCH
fiNCH
fiNCH
fiNCH
ANCH
fiNCH
ANCH
fiNCH
ANCH
fiNCH
fiNCH
fiNCH
ANCH
ANCH
fiNCH
fiNCH
ANCH
fiNCH
fiNCH
ANCH
fiNCH
ONCH
fiNCH
ANCH
fiNCH
fiNCH
fiNCH
ANCH

Name

Fees Collected On FY89 Disks

Patrick J.

Christopher P.

Tyrri l
'Torn
Tammy
Garland Darrel
Terry
John C.
lonnie L.

Steven C.
Roscoe L.

'Mich

ael T.

Daniel
filbert
rDennis H.

Betty

Byong

Rond a

Hak

Gaie

"John

W,

James

ine

T

W alter
'Michael
Cesar

Louis

Edna F.
Gerald
Mohammad

Deborah fi.

Dennis

Kirk

Tarlene(Shockly

Terry
Forrest
Simon
Vincent W.
Bradley
Kathy
Yvonne
Charles

.arnar

_Christopher
Carmen
kGeorge E.

Kimberly

Janiel C.

"Larlos

fi

ICharles
Eli kisone
Eddie
'Nelson
Daryl
Brian

\

Obscis

171834
182864
128142
58236
126075
123666
122841
148470
151083
132402
2922
167301
24732
155196
162867
160044
127344
115251
153645
135234
125313
169695
139545
139509
163632
115530
152157
19494
159240
137256
145755
178173
154119
167766
157602
49764
119367
145122
156261
174150
166617
73953
127761
174762
126388
161883
120423
130125
136609
148422
141348
172092
113898
155937

YTD Paid:

225.
45.

270

270.
225.
202.
135.
50.
180.

135.
90.
90.

100.
90.

225.

135.

135.

192.

45

90.

65.
180.
135.

45.

45

135.
225.
10.
225.
45.
180.
90.
135.
135.
225.
180.

45

45.
225.
135.

90.

94

4680.
200.
135.
135.
312.
180.
360.
90.

135.
135.

00
00

.00

00
00
00
00
00
00

00
00
00
00
00
00
00

00

00

.00

00
00
00
00
00

.00

00
00
00
00
00
00
00
00
00
00

.00

00
00
00
00

.00

00
00
00
00
00
00
00
00
00
00

LastActyv

09/02/88
11/29/88
08/30/88
12/01/88
11/29/88
09/29/88
08/30/88
09/29/88
08/30/88
11/29/88
09/02/88
11/29/88
08/30/88
11/29/88
12/01/88
12/01/88
12/01/88
11/29/88
09/29/88
11/29/88
08/31/88
11/29/88
11/29/88
12/02/88
12/02/88
08/31/88
09/29/88
09/29/88
11/29/88
12/02/88
12/02/88
12/02/88
08/31/88
08/31/88
11/29/88
11/29/88
12/02/88
11/29/88
08/31/88
06/31/88
01/12/89
11/29/88
12/02/88
11/29/88
12/02/88
10/27/68
11/29/86
08/31/88
12/02/80
11/29/88
11/29/08
11/29/80
12/02/88
10/27/88

Pane

Balance

12.
42.
37.
45.

-18.

355.
-0.

55

43.
105.

315.
301.

127.
145.

42
315.

45,

385.

112.
88

45
123.

-0

90.
0-

135.
50.
-4455.
103.
90
135.
45.
10.

13.

S

Due

.00

00
00
00
00

.00

50

.00

00
50

.00
.50
.00

50
50

.00

00

50

. 00
.00
.00

50
00

.00
.00
.20

00

.50

00
50
50

.50
.00
.00

00

.00
.50
.00

00
00

.00
.00

00
00
00
50

.00

00
00
50

.00

50

.00
.00



*31/27/89

Reg Dist

ftNCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH
ANCH

DU WU DN NN NN NN NN NN
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w
(qp]

ANCH

KENI

KEN I
KEN |

(9219p19p]
OO

Fees

Name

Kenneth C.
Susan P.
Steven
"Dedrick
Jarrell R.
Jeffrey
Brad
Russell D.
Linda
Phi lip
Mavis
‘lvan
Sabrina

Charles W. Jr.

David
.ynwood J.
Brian
Arthur
Gary Richard
Gus ft.
Calvin
Randy
Sally Jo
Dean
Kevin
Fei
Jason ft.
Tirnothy
Jorrnan
Denal
Ted
Mark M.
Rebecca
Ethan D.
Dennis
Nancy
Bryson

Beth

Charlotte

Robert

Donald

Tony

Kerry
Sandy

Thornas C.
Sheila E.

Tlichael ft.

Clarence
Perry
Michael

Obscis

71183
159969
170187
133437
42423
166356
174597
114384
162297
126843
167013
139065
145866
60402
147240
149943
158106
138111
118536
174888
110266
147798
135030
50043
181032
45729
136113
148449
37413
143448
167748
151350
120138
160560
155037
124959
151911
177549
163725
136908
167754
59976
139644
49524
140748
116415

158577
147786
70188

#

Collected On FY89 Disks
\

YTD Paid:

25

45.00
185.00
135.00

90. 00
180. 00

45. 00

49. 50

45.00
135.00
180.00

90. 00
135.00
135.00
200.00
225.00
231.00
120.00

760.00

90. 00

180.00
135.00
30.00
90. 00
102.00
180.00
180.00
10. 00
135.00
106.50
90. 00
225.00
135.00

360.00
180.00
180.00
45. 00
60. 00
90. 00
108.00
90. 00
135.00

225.00
135.00

057.64

66. 00
270.00
315.00

LastPctv

08/31/88
12/02/88
12/02/88
12/02/88
12/02/88
10/27/88
09/29/88
08/31/88
11/29/88
09/29/88
12/02/88
09/29/88
12/02/88
12/02/88
09/29/88
12/02/88
09/29/88
12/02/88
11/29/88
09/02/88
12/02/88
09/29/88
11/29/88
08/31/88
11/29/88
11/29/88
11/29/88
08/31/88
12/02/88
08/31/88
08/31/88
12/02/88
11/29/88
09/02/88
12/02/88
12/02/88
12/02/88
12/02/88
12/02/88
09/29/88
08/31/88
09/29/88
09/29/88
09/02/88
12/02/88
09/29/88

08/23/88
12/22/88
11/29/88

Page

Balance

120.
85.

16

90.
45.
.50

100

10.
£25.
90.
.00
55.
£5
45.
349.
45.
30.
. 00
.50

-20

118.
45,
. 00
. 00
-4
.50
. 00
.00
. 00
230.
. 00
45.
. 00
45.
180.
. 00
.50
. 00
. 00
. 00
. 00
. 00
. 00
. 00
. 00
. 00
. 00
. 00

-10

o

6"

Due

00
00

.50

00
00

50
00
00

50
50
00
50
00
00

50
00

50

00

00

00
00

.82

. 00
. 00
. 00



01/27/89
Roo Diat
SC KEN 1
SC KENI
sc KENI
ScC KENI
sc KENI
sc KENI
sc KENI
SC KENI
sc KENI
sc KENI
ScC KENI
sc KENI
sc KENI
sc KENI
sc KENI
SC KENI
ScC KENI
sc KENI
scC KENI
sc KENI
5C KENI
sc KENI
sc KENI
sc KENI
ScC KENI
sc KENI
sc KENI
sc KENI
sc KENI
sc KENI
sc KENI
sc KODK
sc KODK
sc KODK
sc KODK
sc KODK
sc KODK
sc KODK
sc KODK
sc KODK i
sc KODK
scC KODK
sc KODK
sc KODK
sc KODK
ScC KODK
SC KODK
SC  «kopk
sc KODK
sc KODK

Fees Collected

\

Suetta

Jo

hn

Billy
Edwin Jr.
Howard
Duff
Loren
Mart in
_Mark
Nathan P.

Paul

Robert

‘ictor

S

Scott

fAaron

Dwayne
Raymond

)avid

Leonard B.
'Sidney Bruce

Javid
(Paul

Pamela

ke lly
Ronald

.Brian

J.

Robert
Alfred J.

Hugh

F

David

Arthur

arl

M

Dante
Tirnothy
Joseph

rbara

Scott
orrnan
Alfred
Forrestt

Richard

uli

Wenceslao

George
Raymond

Eric

Michael
Rick

teci

lio L.

Obscis

159329
160935
1461 IB
55677

135855
72498

124818
136653
17298

144432
111393
144627
115932
162366
139056
139800
147393
158109
168285
25758

148191
140880
120378
164106
139827
169827
131838
159060
135918
162939

15924
164631
156642
49632
84732
163323
162234
154494
159363
167181
101451
154497
.150364
169017
125622
139257
162945
158370
169923

On

FY89 Disks

YTD Paid:

260.00
180.00
270.00
400.00
225.00
360.00
180.00
405.00
298.00
270.00

585.00
90. 00
270.00
691.00
27. 00
270.00
180. 00
180. 00
135. 00
225.00
90. 00
45. 00
270.00
25. 00
45. 00
225.00
135.00
315. 00
225. 00

7527. 00

45.00
130. 00

40. 00
279.00
630. 00
270. 00
415. 00
205. 00
775. 00
100. 00
225. 00
225.00
400. 00
180. 00
198. 00
100.00
45. 00
225.00
230. 00

LustActv

12/22/08
11/29/88
12/22/88
11/29/08
09/23/68
12/22/80
11/29/00
11/29/00
12/22/88
12/22/88
08/2.7/88
12/22/88
11/29/88
12/22/88
11/29/80
08/23/88
12/22/88
12/22/88
12/22/88
12/22/88
11/29/88
09/23/88
09/23/88
12/22/88
11/29/88
09/23/88
09/23/88
09/23/88
11/29/88
12/22/88

12/22/88
09/23/88
08/23/88

11/29/88

11/30/38

12/22/88

12/22/88

11/29/80

11/29/88
11/29/80

11/29/08
11/29/00
08/23/08

11/30/08

11/29/88
09/23/88

11/29/88
11/30/80
12/22/80

Page

Balance

Ay
o

(o2}
ON O© O O O o1 © o

(=Y
&~ w
o o w

=
O O O N

225.
21.
105.
.00
.00
.00
“16.
105.
-.100.
26.
.00
.00
-55.
.00
90.
350.
.00
.00
45.

7

Due

. 00
. 00

00
00
00

.00

00

. 00

00

. 00
. 00
. 00
. 50
.00
.00
. 00
. 00
148.
90.
28.
180.
90.
270.
. 00
.00
.00
. 00
.00
.00
. 00

50
00
50
00
00
00

. 50

00
~0
00

00
00
00
50

00

oo

00

Cco



01/27/39 Bctocd On FVQ9 Disks Pago d#

Rog Dist Name Obscis » YTD Paid: LastActv Balance Due
sc KODK RooeRnn 101568 339.00 11/29/00 0.00
SC KODK Joseph 165033 90.50 11/29/80 9.00
SC KODK eter 124866 150. 00 11/30/80 100. 00
SC KODK 1 Anthony 100507 168. 00 12/22/88 34.50
SC KODK f 171327 366.00 11/29/80 0.00
SC KODK Jacob 53736 225.00 12/22/80 107. 50
SC KODK bsoph 165792 105. 00 11/29/00 40. 00
SC KODK Sean 73707 185.00 11/29/88 125.00
SC KODK 6433. 50 - 1213. 00
SC PLMR 114747 413.64 12/22/88 36. 36
SC PLMR 162246 45.00 08/23/88 0.00
SC PLMR 167292 225.00 12/22/88 0.00
SC PLMR 18183 826.93 12/22/88 -0.43
SC PLMR 145653 145.00 11/30/88 35. 00
SC PLMR 142644 1026.93 11/30/88 -936. 93
SC PLMR 121689 33.00 12/22/88 0.00
SC PLMR 143703 45.00 11/30/88 90. 00
SC PLMR 125454 270.00 12/22/88 0.00
SC PLMR 166332 350. 00 12/22/88 0.00
SC PLMR 134355 45.00 38/23/88 0.00
SC PLMR 137091 5.00 11/30/88 0.00
SC PLMR 134064 135.00 11/30/88 0.00
SC PLMR 144330 135.00 12/22/88 90. 00
SC PLMR 151203 225.00 12/22/88 0.00
SC PLMR 175524 6.00 11/30/88 0.00
SC PLMR 27057 283.50 12/22/88 0.00
SC PLMR 142482 90.00 11/30/88 10.00
SC PLMR 186702 88.50 12/22/88 0. 00
SC PLMR 002 0.00 11/30/88 £40.00
SC PLMR 178176 90.00 12/22/88 0. 00
SC PLMR 142695 250.00 12/22/88 20. 00
SC PLMR 82042 90.00 11/30/88 0. 00
SC PLMR 165114 50.00 11/30/88 40. 00
SC PLMR 90774 45.00 11/30/88 0.00
SC PLMR 142674 270.00 12/22/88 0.00
SC PLMR 75483 45.00 08/23/88 0.00
SC PLMR 140232 225.00 12/22/88 0.00
SC PLMR 130893 135.00 11/30/88 0.00
SC PLMR 134358 45.00 08/23/08 0. 00
SC PLMR 175533 90.00 12/22/88 0. 00
SC PLmr 122595 270.00 12/22/88 26. 50
SC PLMR 147402 410. 00 11/30/88 0.00
SC PLMR 162243 194.00 12/22/88 9. 50
SC PLMR 124446 225.00 12/22/88 0.00
SC PLMR 180525 45.00 11/30/80 0.00
SC PLMR 143781 180. 00 08/23/80 0.00
SC PLMR 142662 45.00 11/30/08 54. 00
SC PLMR 142512 45.00 11/30/88 0.00
SC °LMR 125187 225.00 12/22/80 0.00
SC PLMR 137112 265.00 12/22/88 -1. 50



01/27/89

rteq Dist

SE KETN
SE KETN
SE KETN
SE KETN
SE KETN
SE KETN
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK
SE SITK

SE

Fees Collected On FY89 Disks Pace 11

Name Dbscis # VTD Paid: LastPctv Balance Due
Ed 154096 135.00 09/23/88 -24.00
Brett 12111 360.00 08/19/08 -90.00
Jomrny O. 11199 225.00 12/22/88 135.00
William 92436 270.00 12/22/88 0.00
dwin 159621 185.00 12/22/88 40. 00
6880.00 1483. 00

Stecheri 151704 180.00 11/23/88 0. ©0
Gary R. 171012 45. 00 08/19/88 0. 00
Kathrvn 0. 171009 45. 00 08/19/88 0. 00
1 R 177192 135.00 11/03/88 0. 00
Jeffrey 57591 135. 00 10/31/88 0. 00

Torn S. 120999 90. 00 12/22/88 0.00
Theodore 164685 135. 00 09/28/88 45. 00
Bart L. 164265 135.00 10/31/88 45. 00
Terri 117720 90. 00 10/31/88 90. 00
Richard 12108 180. 00 09/28/88 0. 00
andall 158769 180. 00 11/23/88 0. 00
Lauren 151701 45. 00 10/31/88 0. 00
avid C., Jr. 147318 180. 00 12/22/88 45.00
Kenda 117051 225. 00 10/31/88 90. 00
James CraiD 86814 90. 00 11/23/88 0. 00
Lane B. 169857 270. 00 12/22/88 0. 00
izabeth 153972 135.00 12/22/88 0. 00
John 119220 225. 00 12/22/88 0.00
Ron 144024 225. 00 11/23/88 0.00
Mitchril 147474 360. 00 10/31/88 135. 00
Eric 164268 45. 00 12/22/88 0.00
3150. 00 450. 00

16995. 50 4031. CO
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REQUEST:
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Title: "An Act repealing the authority of

the Alaska Court System to impose.”
Sponsor: Senator Adame
Requestor:,
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CONTRACTUAL
SUPPLIES

EQUIPMENT
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GRANTS, CLAIMS
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FY 90

CAPITAL | 0 0
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GENERAL FUND
FEDERAL FUNDS
OTHER -62.0 -62.0
TOTAL o . 0

(Thousands of Dollars)
62.0 62.0
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PART-TIME
TEMPORARY

(Attach a separate page if necessary)
not result

ANALYSIS :
This legislation will
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Southcentral Region Probation
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(Thousands of Pollan)
FY 91

FY 92 FY 93 FY 94
0 0 0 0
0 0 0 0
0 0 0 0
1) 0 n Lol ,
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Agency: Department of CorrectionsU
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HOUSE COMMITTEE REPORT

Date Referred: February 10,
Date of Committee Action:

1989 FURTHER REFERRALS: JUDICIARY

The HEALTH. EDUCATION. & SOCIAL SERVICES Committee considered: HB 165
HOUSE BILL NO. 165 [DISTRIBUTION OF PROPERTY]
"An Act relating to the disposition of property, including anatomical parts
of the body; and providing for an effective date."
RECOMMENDS:
] the same title
replacing with CS/-fsS (iffc's S ) [ ] a new title
the attached amendment(s)
A do pass

do not pass

no recommendation

individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s) APPROVES PREVIOUS:
[ ] fiscal impact [ ] fiscal note(s) published:
[ /1] zero fiscal note
[ X~ zero with analysis [ ] zero fiscal notes(s) published:
SIGNING DO PASS: SIGNING OTHER THAN DO PASS:

(Do Not Pass, No Recommendation, Amend)

(XAAACaytle — -



HOUSE COMMITTEE REPORT |

(7)

Date Referred: March 15, 198 FURTHER REFERRALS:

Date of Committee Action: A

The JUDICIARY Committee considered: HB 165
HOUSE BILL NO. 165 ' [DISTRIBUTION OF PROPERTY]

"An Act relating to the disposition of property, including anatomical

parts of the body; and providing for an effective date."

RECOMMENDATIONS: the same title
] be replaced with a new title

] have attached amendment(s)
iN] do pass
] do not pass

] no recommendation

XM individual recommendations

] additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

(Dept) (Date/Dept)

[ ] fiscal impact [ 1 fiscal note(s)
[ ] zero fiscal note [>.] zero fiscal note
[ ] zero with analysis [ 1 zero fn/analysis

SIGNING DO PASS:

Chairman's signature
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. hb_165

This bill amends AS 13 by adding a new chapter to be known as
the Alaska Uniform Transfers to Minors Act. The. Ac; would goverr. the
custodianship of property held in trust for minors. The bill follows
the general outline recommended by the National Conference of
Commissioners on Uniform State Laws. The Dbill also amends AS
13.50.030(b) and AS 18.65.311(2) to provide that witness signatures,
documenting gifts of all or parts of the body, are required only if the
donor cannot sign a donor document.. Because the bill deals with
transactions between private parties, it 1is not expected to have a
fiscal impact on the Department to Law.



10

-89 14.53 NBfi »<CHORfIG o~ L2 ~ 1 O0p
PERSONAL TRUST FEE SCHEDULE

Living end Testamentary Trusts

Minimum Size: $100,000

Minimum FeeT 1,250/year

Fee SchecFuYe: CSX"25%1of the fair market value for
the first $1,000,000, 1% thereafter

InveatmentBi Real estate et requires management
will not be accepted unless we are
specifically authorized to employ a
property manager. In the case of
real estate sales, an extraordinary
fee of 1% of the gross sales price
will be charged.

Guardianships and Conservatorships

Minimur Size: $100.00.0

Minimum Fee: 1,250/year
Fee Schedule: 1*25% of the fair market value for
the first $1,000,000, 1% thereafter

Probates

Minimum Si2e: $100,000 net

Minimum Fee: F"T,T00

Schedule: $ 110/hour for Trust Officer
75/hour for Assistant Trust
Officer

50/hour for operations and
support staff

Private Foundations
Same as Living and Testamentary Trust

Charitable Foundations
Fees to be negotiated

Special Auditor®s Fee
$100/hour

AGENCY SERVICES FEE SCHEDULE

Minimum Size: $100,000

Minimum Fee: 500/year

Fee Schedule: IS of the fair market value for the
first $1,000,000, 8/10 of IX there—
after. For accounts invested iIn
certificates of deposit or money
market funds, the fee 1s 1/2 of IX
of the fair market value.

p.1/2
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COMMENTARY TO CSHB 165(HESS)

CONTAINING THE PROPOSED

Alaska Uniform Transfers to Minors Act

March 1989

Division of Legal Services

Legislative Affairs Agency

P.O. Box Y - State Capitol
Juneau, Alaska 99811

6-0510E
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Preface

The Uniform Transfers to Minors Act (UTMA) revises and re -
states the Uniform Gifts to Minors Act (UGMA), one of the
National Conference of Commissioners on Uniform State Laws
most successful, products, some version of which has been

enacted in every American jurisdiction.

The original version of UGMA was adopted by the Conference
in 1956 and closely followed a model "Act concerning Gifts
of Securities to Minors" which was sponsored by the New York
Stock Exchange and the Association of Stock Exchange Firms

and which had been adopted in 14 states. The 1956 version
of the UGMA broadened the model act to cover gifts of money
as well as securities but made few other changes.

In 1956 and 1966 the Conference revised the UGMA to expand

the types of financial institutions which could serve as
depositories of custodial funds, to facilitate the desig-
nation of successor custodians, and to add life insurance

policies and annuity contracts to the types of property
(cash and securities) that could be made the subject of a
gift under the UGMA.

Alaska adopted the 1966 version of the UGMA in 1967 (AS 45.-
60). Many states which adopted the 1956 or 1966 version of
the UGMA, have substantially revised their versions of the
UGMA to expand the kinds of property that may be made f*he
subject of a gift under the UGMA. A few states permit
transfers to custodians from other sources, such as trusts
and estates, as well as from lifetime gifts. Some states
also permit the transferor to have an option to extend the
date the custodial property may be distributed to the minor.
As a result, a great deal of non-uniformity has arisen among
the states. Uniformity in this area is important, for the
Conference has cited the UGMA as an example of an act de-
signed to avoid conflicts of law when the laws of more than
one state may apply to a transaction or a series of trans-
actions .

The Alaska Uniform Transfers to Minors act (AKUTMA) follows
the expansive approach taken by several states and allows

any kind of property, real or personal, tangible or intangi-
ble, to be made the subject of a transfer to a custodian for
the benefit of a minor (sec. 13.46.990(6)). In addition, it

permits such transfers not only by lifetime outright gif**s
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(sec. 13.46.030), but also from trusts, estates, and guard-
ianships, whether or not specifically authorized in the gov-
erning instrument (secs. 13.46.040 and 13.46.050), and from
other third parties indebted to a minor who does not have a
conservator, such as parties against whom a minor has a tort
claim or judgment, and depository institutions holding de-
nosits or insurance companies issuing policies payable on
death to a minor (sec. 13.46.060). For this reason, and to
distinguish the enactment of this statute from the 1956 and
1966 versions of the UGMA, the title of this Act has been
changed to refer to "Transfers" rather than to "Gifts," a
much narrower term. Moreover, the AKUTMA permits the
transferor or the minor to have an option to extend beyond
the age of minority the date the custodial property may be
distributed to the minor (sec. 13.46.195).

As so expanded, the AKUTMA might be considered a statutory
form of trust or guardianship that may terminate between the
ages of 18 and 25. Note, however, that unlike a trust, a
custodianship is not a separate legal entity or taxpayer
Under sec. 13.46.100(b), the custodial property is indefea-
sibly vested in the minor, not the custodian, and thus any
income received is attributable to and reportable by the
minor, whether or not actually distributed to the minor

The expansion of the AKUTMA to permit transfers of any kind
of property to a custodian creates a significant problem of
potential personal liability for the minor or the custodian
arising from the ownership of property such as real estate,
automobiles, general partnership interests, and business

proprietorships. This problem did not exist under the UGMA
under which custodial property was limited to bank deposits
securities, and insurance. In response, sec. 13.46.160 gen-
erally limits the claims of third parties to recourse
against the custodial property, with the minor insulated
against personal liability unless the minor is personally at
fault. The custodian is similarly insulated unless the cus-

todian is personally at fault or fails to disclose the cus-
todian's custodial capacity upon entering into a contract.

Nevertheless, the AKUTMA should be used with caution with
respect to property such as real estate or general partner-

ship interests from which liabilities as well as benefits
may arise. Many of the possible risks can ard should be

insured against, and the custodian has the power under sec.
13.46.120(a) to purchase such insurance, at least when other
custodial assets are sufficient to do so. If the assets are
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not sufficient, there is doubt that a custodian will act, or
there are significant uninsurable risks, a transferor should
consider a trust with spendthrift provisions, such as a mi-
nority trust under 26 U.S.C. 2503(c), (Internal Revenue
Code) rather than a custodianship, to make a gift of such
property to a minor.

Finally, the AKUTMA restates and rearranges rather than
amends, the 1966 version of the UGMA. The addition of other
forms of property and other forms of dispositions made ad-
herence to the format and language of the prior act very
unwieldy. In addition, the 1966 version of the UGMA closely
followed the language of the earlier model act, which had
already been adopted in several states, even though it did
not conform to Conference style. It is hoped that this re-
writing and revision of the UGMA will improve its clarity
while also expanding its coverage.
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Section 1. Enacts the Alaska Uniform Transfers to Minors
Act as AS 13.46.

Sec. 13.46.010. SCOPE AND JURISDICTION.

This section has no counterpart in the 1966 version of the
UGMA. It attempts to resolve uncertainties and conflicts-
of-law questions that have frequently arisen because of the
present nonuniformity of the UGMA in the various states and
which may continue to arise during the transition from the
UGMA to the UTMA.

The creation of a custodianship must invoke the law of a
particular state because of the form of the transfer re-
guired under sec. 13.46.080(a). Subsection (a) provides
that a choice of the AKUTMA is appropriate and effective if
any of the nexus factors specified in subsection (a) exists
at the time of the transfer. Subsection (b) makes the cus-
todian accountable and subject to personal jurisdiction in
the courts of Alaska for the duration of the custodianship,
despite subsequent relocation of the parties or the proper-

ty.

Subsection (c) declares that a transfer that purports to be
made and is valid under a similar act of another state s
governed by the law of the designated state.

Sec. 13.46.020. NOMINATION OF CUSTODIAN.
This section is new and permits a future custodian for a

minor to be nominated to receive a distribution under a will
or trust, or as a beneficiary of a power of appointment, or

of contractual rights such as a life or endowment insurance
policy, annuity contract, P.O.D. account, benefit plan, or

similar future payment right. Nomination of a future custo-
dian does not constitute a "transfer” under the AkKkUTMA and

does not create custodial property. If it did, the nomina-
tion and beneficiary designation would have to be permanent,
since a "transfer" is irrevocable and mdefeasibly vests

ownership of the intertest in the minor under sec. 13.46.-
100(h).

Instead, this section permits a revocable beneficiary desig-
nation that takes effect only when the donor dies, or when a
lifetime transfer to the custodian for the minor beneficiary
occurs, such as a distribution under an inter vivos trust.
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However, an unrevoked nomination under this section is bind-
ing on a personal representative or trustee (see sec. 13.-
46.040(b)) and on insurance companies and other obligors who
contract to pay in the future (see sec. 13.46.060(b)).

The person making the nomination may name contingent or suc-

cessive future custodians to serve, in the order named, in
the event that the person first nominated dies, or is un-

able, declines, or is ineligible to serve. Such a substi-
tute future custodian is a custodian "nominated . . . under

AS 13.46.020" to whom the transfer must be made under secs.
13.46.040(b) and 13.46.060¢(h).

Any person nominated as future custodian may decline to
serve before the transfer occurs and may resign at any time
after the transfer. See sec. 13.46.170,

Sec. 13.46.030. TRANSFER EY GIFT OR EXERCISE OF POWER OF
APPOINTMENT.

To emphasize the different kinds of transfers that create
presently effective custodianships under the AkKkUTMA, they
are separately described in secs. 13.46.030, 13.46.040, 13.-

46.050, and 13.46.060. This section in part corresponds to
Section 2(a) of the 1966 version of the UGMA and covers the
traditional lifetime gift that was the only kind of transfer
authorized by the 1966 version of the UGMA. It also covers

an irrevocable exercise of a power of appointment in favor

of a custodian, as distinguished from the exercise of a pow-
er in a revocable instrument that results only in the nomi-
nation of a future custodian under sec. 13.46.020.

Sec. 13.46.040. TRANSFER AUTHORIZED BY WILL OR TRUST.

This section is new and has no counterpart in the UGMA. It
is based on nonuniform provisions adopted by Connecticut,
Illinois, Wisconsin, and other states to validate distri-
butions from trusts and estates to a custodian for a minor
beneficiary, when the use of a custodian is expressly autho-
rized by the governing instrument. It also covers the des-
ignation of the custodian whenever the settlor or testator
fails to make a nomination, or the future custodian nominat-
ed under sec. 13.46.020 (and any alternate named) fails to

qualify.
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Sec. 13.46.050. OTHER TRANSFER BY FIDUCIARY.

This section is new and has no counterpart in the UGMA. It
covers a new concept, already authorized by the Ilaw of some
states through nonuniform amendments to the UGMA to permit
custodianships to he used as guardianships or conservator
substitutes, even though not specifically authorized by the
person whose property is the subject of the transfer. It
also permits the legal representative of the minor, such as
a conservator or guardian, to transfer the minor's own prop-
erty to a new or existing custodianship for the purposes of
convenience or economies of administration.

A custodianship may be created wunler this section even
though not specifically authorized by the transferor, the
testator, or the settlor of the trust if three tests are

satisfied. First, the fiduciary making the transfer must
determine in good faith and in his fiduciary capacity that a
custodianship will be in the best interests of the minor.
Second, a custodianship may not be prohibited by, or incon-
sistent with, the terms of any governing instrument. Incon-

sistent terms would include, for example, a spendthrift
clause in a governing trust, provisions terminating a gov-
erning trust for the minor's benefit at a time other than
the time of the minor's age of majority, and provisions for
mandatory distributions of income or principal at specific

times or periodic intervals. Provisions for other outright
distributions or bequests would not be inconsistent with the
creation of a custodianship under this section. Third, the
amount of property transferred, (as measured by its wvalue)

must be of such relative small amount that the lack of court

supervision and the typically stricter investments standards
that would apply to the conservator otherwise required will
not be important. However, if the property is of signifi-

cant size, transfer to a custodian may still be made if the
court approves and if the other two tests are met.

The custodianship created under this section without express

authority in the governing instrument will terminate upon
the minor's attainment of the statutory age of majority in
Alaska, i.e., at the same age a conservatorship of the minor
would end. See sec. 13.46.190 and the Commentary to sec.

13.46.190.
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Sec. 13.46.060. TRANSFER BY OBI.IGOR.

This section is new and, like sec. 13.46.050, permits a
custodianship to be established as a substitute for a con-
servator to receive payments due a minor from sources other
than estates, trusts, and existing guardianships covered by
secs. 13.46.040 and 13.46.050. For example, a tort judgment
debtor of a minor, a bank holding a joint or P.O.D. account
of which a minor is the surviving payee, or an insurance
company holding life ‘insurance policy or benefit plan pro-
ceeds payable to a minor may create a custodianship under
this section.

Transfer is mandatory when a future custodian has been nom-
inated under sec. 13.46.020 as a named beneficiary of an
insurance policy, benefit plan, deposit account, or the
like, because the original owner of the property specified a
custodianship (and a future custodian) to receive the prop-
erty. If that custodian (or any alternate named) is not
available, if none was nominated, or none could have been
nominated (as in the case of a tort judgment payable to the
minor), this section is permissive and does not preclude the
obligor from requiring the appointment of a conservator to
receive payment; it allows the obligor to transfer property
to a custodian unless the property exceeds the stated value,
in which case a conservator must be appointed to receive it.

Sec. 13.46.070. RECEIPT FOR CUSTODIAL PROPERTY.

This section discharges transferors from further responsi-
bility for custodial property delivered to and receipted for
by the custodian. See also sec. 13.46.150 which protects
transferors and other third parties dealing with custodians.
Because a discharge or release for a donative transfer s
not necessary, this section had no counterpart in the UGMA.

This section does not authorize an existing custodian, or a
custodian to whom an obligor makes a transfer under sec.
13.46.060 to settle or release a claim of the minor against
a third party. Only a conservator, a guardian ad litem, or
other person authorized under other law to act for the minor
may release such a claim.



