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'H ie same protection applies even if 
the m aterial challenged as obscene is a 
form of entertainm ent, ra ther than an 
exposition of ideas, and even if it is 
lacking in all social value,”  1 People v 
Richmond County News, Inc. (1961) 9 
NY2d 573, 216 NYS2d 369, 175 NE2d 
681 (die court citing from Winters v 
New York (1948 ) 333 US 507, 92 L ed 
840, 68 S C t 665, the statem ent that 
“ [w jh a t is one m an’s amusement, 
teaches another's doctrine").

Even though there was an explicit 
albeit fragm entary and fleeting love 
scene in the last reel of the film, which 
depicted an unhappy m arriage and the 
wife's falling in love w ith a young a r­
chaeologist, a conviction of possessing 
and exhibiting an obscene film in violation 
of a  state statute was held in Jacobeilis v 
C  !o (1964) 378 US 184, 12 L ed 2d 
793, 84 S C t 1676, to violate the constitu­
tional guaranties of freedom of speech 
and press, Mr. Chief Justice W arrrn 
and Justices Clark and H arlan, dissent­
ing. However, no m ajority of the jus­
tices could agree on an opinion.

As to Henry Miller’s book “Tropic of 
Cancer," see |  3 [a ], supra.

♦
N udity ts not necessarily obscenity. 

Roth v  United States (1957 ) 354 US 
476, 1 L ed 2d 1498, 77 S C t 1304, reh 
den 355 US 852, 2 L ed 2d 60. 78 S C l 
8; Excellent Publications, Inc. v United 
States (1962, CA1 N H ) 309 F2d 362.

Magazines aimed a t a somewhat 
"sophisticated" male audience and con-

17.1. But see Alt*. Gen. v A Book Named 
"John Cleland's Memoirs of a Woman of 
Pleaiure" (1965. M aul 206 NE?d 403.

Srobable jurisdiction noted (US) 15 L ed 
d 154, in which the book commonly lnown 

as "Fanny Hill" wi» held obscene on the 
ground, among others, that it was "utterly 
without social importance.”

The view Out social importance of the 
material in question is significant in any 
obscenity case vni expressed in People v 
Sikora (1965 ) 32 JU 2d 260, 204 NE2d 768,

taining, in the main, innocuous text, but 
also photographs of nude and partially 
nude women, usually portrayed in a 
seductive pose, but none of the photo­
graphs exposing the genitalia, were held 
in Excellent Publications, Inc. v United 
States (F) supra, not to be obscene* so 
as to subject defendants to criminal 
prosecution tnder 18 USC $ 1461, pro­
hibiting the mailing of obscene matter. 
T he court applied the Roth test, point­
ing out that nudity is not necessarily 
obscene and that while the pictures of 
the nude and the near nude are titillat­
ing and provocative, so are some of the 
greatest works of pictorial art. T he 
cour, concluded that the pictures simply 
were not the kind of "hard-core pornog­
raphy" within the reach of the statute 
construed in the light of the constitu­
tional guaranty of freedom of press.

§ 6. — Hard-core pornography

(a] Generally
While there is no doubt that ' ard- 

core pornography is obscene in the con­
stitutional sense,1* the authorities arc not 
in agreement as to whether the Roth 
test limits the constitutional meaning of 
obscenity to hard-core pornography, a 
question which has not yet beet Jecided 
by the United States Supreme Court.

Some of the cases so limit the meaning 
of obscenity.

US — Excellent Publications, Inc. v 
U nited States (1962, CA1 N H ) 309 F 
2d 362 (by implication).

C al—Zeitlin v Amebergh (1963) 59 
Cal 2d 901, 31 Cal R ptr 800, 383 P2d

the court relying upon Roth v United States
(1957) 354 US 476. I L ed 2d 1498. 77 S 
Ct 1304. reh den 355 US 852. 2 L ed 2d 60. 
78 S Ct 8.

See also the definition of "hard-core" 
pornography in f 6(b). infra.

18. See. for instance. Ackermin v United 
States (1961. CA9 Cal) 293 F2d 449. su»- 
taining coovscnoo of mailing obscene mat­
ter on the ground that hatd-corc pornog­
raphy waa involved.
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152, cert den 375 L'S 957, 11 L  cd 2d 
315, 84 S C l 445.

M i u  — Any. Gen. v Book Named 
“Tropic of Cancer'' (1962) 34* Mass 
11, 181 NE2d 328.

NY — People . Richmond County 
News, Inc. (1961) 9 NY2d 578, 216 
NYS2d 369, 175 NE2d 681 (stating that 
the New York antiobsccnily statute 
should apply only to what may properly 
be term ed "hard-cote pornography "),

Mr. Justice Stewart, in his separate 
opinion in Jacobeilis v Ohio (1964) 378 
L'S 184. 12 L cd 2d 793, 84 S C t 1676, 
expressed the view that under the First 
and Fourteenth Amendments criminal 
laws in the area of obscenity are con­
stitutionally limited to hard-core por­
nography. However, he did net attem pt 
fu rther to define the kinds of material 
to be embraced within that shorthand 
description, and stated that perhaps he 
could never succeed in intelligibly doing 
so, but tha t he knew it when he saw it. 

♦

O n the o ther hand, the view has been 
taken that the Roth test does not limit 
the  meaning of obscenity to hard-core 
pornography.

US— K ahm  v L.iited States (1962, 
CA5 F la/ 300 F2d 78. cert den 369 US 
359. 8 L  ed 2d 18, 82 S C t <H9.

Fla—RachlefT v Mahon (1960, Fla 
App 124 So 2d 878.

N J—State v Hudson County Newt 
Co. 1963) 41 N J 2*7, 196 A2d 225.

Under a Florida antiobscenity statute, 
the term  "obscene" was held not limited 
to  so-called "hard-core pomographv," 
bu t to cover any material which is de­
voted not only to the presentation and 
exploitation of illicit sex, but alto pas­
sion, depravity, o r immorality. Rach­
lefT v M ahon (I960, Fla App) 124 So

19. The court's reference wis to Peoole 
v Fmch 11063) 13 NY.’d 119. 243 NYS?d
I. 192 NE2d 713, ovtld Lsrkui v C. P. 
Putnam's Sons (1964) 14 NY.’d 399. 232 
NYS2d 71, 200 NE.'d 760, us which the

2d 870. I t was pointed out, however, 
that the rule stated above may be sub­
ject to doubt under the federal consti- 
tutional standard; enunciated by the 
United Slates Supreme C ourt, but that 
"be that at it m ay,’* tlir trier of the 
facts had found obscenity and there was 
nothing in the record t h v  would cause 
the appellate court lo uisagrec.

The view that the concept of obscen­
ity is or may be constitutionally limited 
to hard-corc pornographv was rejected 
in State v Hudson C ountv News Co. 
f 1963) II NJ 247, 1% .\2d  225, the 
court pointing out that in the absence 
of any substantial concurrence as to the 
meaning of this term, its adoption at 
»his time would not increase clarity or 
certainty in the law of obscenity, that 
the label "hard-corc" pornography is 
too vague to be helpful to a court or 
jury in determining w hether particular 
m aterial is obscene, and tha t two states 
which have adopted the "hard-core" 
test reached opposite results in deter­
mining the constitutionalitv of the sup­
pression of the same book.**

(b ] Definition of phrave
Under the view tha t the Roth test 

limits the meaning of obscenity to "h a rd ­
core pornogtaphy," it becomes necessary 
to discuss the meaning of the la tter 
phrase.

It has been said that hard-core por­
nography is casi!) rccogmrcd because of 
its repetitive emphasis (usually illus­
tra ted) upon purely physical action 
without character or plot development, 
and because even if its direct connection 
with cnm c or incitement to  juvenile c  
o ther delinquency is not proved, it can­
not arouse sympathy because of its es­
sentially repulsive, as well as fraudulent, 
character Grove Press. In r. v  C hm ten - 
berry (1960, C \2  NY) 276 F2d 433

book “Tropic of Carvm" *»ai held “hard­
core" pomo«r»phv. ai contrasted wuh Atty. 
Gen v Book Named “Tropic of Cancer"
(1962) 345 Maw II. 164 NE2d 328. ia 
wtuch the opposite m u ll was reaihed-
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Hard-corc pornography has been de­
fined iu m aterial which it commercial 
obtcenity or salable pornography in the 
sente that it is utterly without redeeming 
social unportancc. Zeitlin v Amebergh
(1963) 59 Cal 2d 901, 31 Cal R p tr 800, 
383 P2d 152, cert den 375 US 957, 11 
L ed 2d 315, 81 S Ct 445. The court 
went on to sav, however, that if the 
material has literary value, if it is a 
serious work of literature or art, then it 
possesses redeeming social importance 
and obtains the benefit of the constitu­
tional guaranties of freedom of speech 
and press.

On the other hand, in Jacobeilis v 
Ohio (1964) 378 US 184, 12 L ed 2d 
793, 84 S 1676, M r. Chief Justice 
Warren and Mr. Justice Clark exj -essed 
the view that "hard-core p* rnogTaphy” 
cannot be defined with any greater 
clarity than “obscenity," and that even 
if the court should retreat to that posi­
tion, it would soon be faced with die 
need to define "hard-core pornography," 
and meanwhile those who profit from 
the commercial exploitation of obscenity 
would continue to ply their trade un­
molested.

The view tha t the term "hard-core 
pornography" is too vague to be helpful 
was also taken in S tate v Hudson Countv 
New* Co. (1963) 4! N J 247, 196 A2d 
225.

Even Mr. Justice Stewart, who, in his 
separate opinion in Jacobeilis v Ohio 
(1964 > 378 US 164, 12 L ed 2d 793, 
84 S C t 1676, expressed the view that 
the constitutional concept of obscenity 
is limited to hard-core pornography, ad ­
mits that a definition of the latter phrase 
is difficult, if not impossible, but* says, 
t'l know it when I see i t "

B. Specific elements and factors 
determining obscenity

|  7. Judging material “ai a whole"

(a ] Generally 
The earlier standard under which ob­

scenity could be judged by the effect of

an isolated excerpt taken fmm a book 
or other writing** was rejected in the 
Roth Case, which requires that material 
challenged as obscene must lie judged 
"as a whole."

Hus rule, in varying language, is re­
flected in later cases decided by the lower 
federal courts. Zenith International 
Film Corp. v Chicago (1961, CA7 III) 
291 F2d 785 (dealing primarily with 
proper procedures for licensing motion 
pictures, and stating that a publication 
must be judged as a whole, not merely 
liy plucking isolated scenes or passages 
from it) ; Ackerman v United States 
(1961, CA9 Cal) 293 F2d 449 (stating 
that the writings of serious authors on 
subjects of public concern are not to be 
judged m.-rely by selected words or 
phrase* but as a whole); H aldrm an v 
United States (i% 5 , C.MO Kan) 340 F 
2d 59 (stating that the constitutional 
status of published materia] dealing with 
sex is to be determined in the light of 
the effect it has when taken as a whole, 
and not by isolated excerpts, upon the 
average person and not the peculiarly 
susceptible); Re Louisiana News Co 
(I960, DC La) 187 F Supp 241 (stating 
that it is not sufficient that an "isolated 
excerpt" is obscene).

An order of the Mary land State Board 
of Censors deleting from a motion pic­
ture showing the lives of the natives of 
the jungles of Braril all scenes showing 
their bodies below the waist w j u  held in 
M aryland State Board of Motion Pic­
ture Censors v  Times Film Corp. (1957) 
212 M d 454, 129 A2d 833, to have been 
properly reverted by the court below, 
since the board's order was predicated 
on the false I-gal premise that a scene 
could be eliminate because its possible 
obscenitv outweighed any of its merits, 
considering that scene alone, whereas 
the proper statutory standard for the 
U .’«* was to weigh the scenes it found 
objectionable in relation to the picture 
aa a w hile to determine whether its

5 Al.R.ld

20. 1 2, supra.

O tlSCEN tTY  
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overall worth more than counterbalanced 
possibly obKene or pornographic b iu  
o r sequencer

Similar.v, the requirement of consider- 
inq allec*div obsrrne m aterial " a s  a  

whole” was held violated where a 
m otion-picture censonhip statute au ­
thorized a censor to condemn a single 
"view,” tr.at is, one or more separate 
frames o: a m otion-picture film. Wil­
liam G oldm an Theatres, Inc. v Dana 
( l% l  4C5 Pa 03, 173 A2d 59. cert den 
368 US 657, 7 L ed 2d 93, 02 S Ct 171. 

♦
O n the o ther hand, even though a 

book such as “ Peyton Place” may not 
be obscer.e so as to be barred from the 
mail, a passage lifted from the bock, 
containinr a vivid description of the 
accomplishment of sexual intercourse 
between a bov and a girl was held ob­
scene in Kahrn v United States (1962. 
CAS Fla 300 F2d 70, cen  den 369 US 
859, 8 L ed 2d 18. 82 S C t 949, the 
court applying the Roth test and sus- 
tam ing a conviction on a charge of 
using the mail for the delivery of in­
form ation is  to  where obscene publica­
tions might be obtained and for m-iling 
obscene m atter.

[b j W hen  text is accompanied by il­
lustrations

W hether illustrations challenged as ob- 
scene mav be considered apart from the 
aceom pam m c text seems a question 
which depends upon the circumstances 
of the inch, idual case. In any event, 
at the present time there is not sufficient 
authority  on the point to make it pos­
sible to  state generalized rules.

In determ ining the nonobtcene nature 
of a magazine containing pictures of

1. The “jierape person'' test is applicable 
only io material distributed to the public at 
letce Un,;*d Stairs v 31 Photographs 
(1917. DC NY) 156 F Supp 350

As to material designed ior limited groups, 
such ai scholars or scientists, tec J 8 [b ], 
infra.

2. Notwithstanding the Roth test, Use

models who posed for glamor photog­
raphy  and were portrayed scantily 
dressed in coarsely offensive postures, 
the court, in Monfred v State (1961) 
226 M d 312, 173 A2«l 173, c r t  dm  
368 US 953, 7 L rd  2d 306. 02 S C t 395, 
gave weight to the fact that the textual 
m atte r accompanying the illustrations 
was in the rnain innoruout and pur­
ported  to discuss in detail the technique 
of u iing  shadows and lights in photo­
graphing the nude.

O n the other hand, while stating that 
an instruction which directi that the jury 
must consider allegedly obscene material 
only as a whole is appropriate in the 
case of a single unit, surh as a book or 
o ther writing, the court, in Flying Eagle 
Publications, Inc. v United States 11961, 
CAI N H ) 285 F2d 307 (a prosecution 
for m ailing an obscene m agazine), held 
that a jury  is not compelled to regard 
illustrations as controlled by textual ma­
terial. It was pointed out that an ob­
scene picture of a Roman orgy would 
be no less so because accom panird by 
an account of a Sunday school picnic 
which om itted the offensive details, and 
that the principle it not different merely 
because these details might not be readi­
ly apparen t to everyone upon a casual 
inspection.

5 8. C ontem porary community stand- 
a rd ; meaning of phrase “average 
person”

fa j Generally; m aterial distributed to 
public at large

D ealing with m .teria l distributed to 
the public a t large,1 the Roth test of 
obscenity refers to “the average person, 
applying contem porary community 
standards."*

view has f«en expressed by at lean one 
stale court that community tolerance of 
obscenity does not establish community 
standards of morality or make obscenity less 
Obscene St. Louis v Miles (1963, Mo App) 
372 SW2d 508 

On the other hand. Mr Justice Harlan, 
ia fui separate opinion in Smith v California
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The words "average person," as used 
in a crim inal statute embodying the 
Roth test, were held ii. State v Jungclaui
(1964) 176 Neb 641, 126 N\V2d 058, 
words of common meaning which nerd 
not lie further defined in the court's 
instruction. T he court pointed out that 
the opportunity of counsel ’o discuss 
the meaning of these words in his argu­
ment to the jury affords ample protec­
tion against any misuse of the term by 
the jury in considering the cate.

It lias also been said that the "average 
person" is comparable to the "reasonable 
man" often referred to in tort litigation. 
State v Nelson (1959) 168 Neb 39-f. 95 
NVV2d 678, where the court expressed 
doubt that the "average person," wheth­
er judge or juror, would be able to apply 
the phrase "appeals to prurient interest" 
without conjecture or resort to a dic­
tionary.

H ie  community standard of decency, 
like the standard of ordinary care, must 
lie, in a sense, a rough average. M ary­
land S tate Hoard of Motion Picture 
Censors v Times Film Corp. (1957) 212 
Md 454, 129 A2d 833.

Obscenity is not to lie measured by 
the reactions of any particular class or 
group of the population, but by the 
standard of the community as a whole. 
Cincinnati v King (1958i 107 Ohio 
App 453, 8 Ohio Ops 2d 82, 159 NE2d 
767, app dismd IC9 Ohio St 107, 80 
Ohio O ps 2d 67, 157 NE2d 431.

The determ ination of obscenity is for 
ju ror or ju ^ je , not on the basis of his 
personal upbringing or restricted reflec­
tion or particu lar experience of life, but 
on the basis of “contemporary commu­
nity standards." Separate opinions by 
Justices F rankfurter and *Har!an in 
Smith v California (1959) 361 US 147, 
4 L ed 2d 205, 80 S C t 215, reh den 
361 US 950, 4 L ed 2d 383, 80 S C t 399.

Mr. Justice Frankfurter, concurring in

(1959) 361 L'S 147. 4 L ed 2d 205. B0 S Ct 
215. reh den 361 U S  950, 4 L ed 2d 383, 
80 S Ct 399. pointed out that ihe community 
cannot, where liberty of speech and press are

Smith v California (US) supra (inva!;. 
dating, for failure to require scienter, a 
municipal criminal ordinance against 
possession of obscene books in any plare 
where books are sold or kept for sale , 
pointed out that there is a great differ- 
rnce in what is to be deemed obscene 
in 1959 computed with what <Pai 
deemed obscene in 1059, and that ihe 
difference derives from a shift in com- 
rnunity feeling regarding what is to lie 
deemed prurient or not prurient hy rea- 
son of the effects attributable to particu­
lar writings; that changes in the intel­
lectual and moral climate of society, in 
part doubtless due to the views and 
findings of specialists, affords shifting 
foundations for the attribution; and that 
what may well have been consonant 
witli mid-Victorian morals does not an ­
swer the understanding and morality of 
the present time.

The early leading standard of ob- 
scenity, which allowed m aterial to be 
judged merely by the effect of an iso- 
latcd excerpt upon particularly sus- 
ceptible persons,* was rejected by the 
United States Supreme Court in the 
Roth Case, on the ground that this test 
"might well encompass material legiti­
mately treating with sex."

A picture is not to be banned as ob­
scene because of its possible effect, not 
upon the average citizen, but only upon 
the irresponsible, the immature, or the 
sensually minded. M aryland State Board 
of Motion Picture Censors v Times Film 
Corp. (1957) 212 M d 454, 129 A2d 833.

To condemn m aterial as obscene it is 
not sufficient that a publication as a 
whole might have a deleterious effect 
upon youth or any group or particular 
susceptibility. Re Louisiana News Co. 
(1960, DC La) 187 F Supp 241.

If the appeal of allegedly obscene 
material, taken as a whole, to adults is 
not predominantly prurient, adults can-

at issue, condemn that which it generally 
toleraiet.

3. §2, supra.



5 ALR3d O b s c e n i t y  1101
3 ALK3.I 1150 |  » (b |

not be d e rie d  the material.* Atty. Gen. 
v Book N am ed "Tropic of Cancer"
(1962) 345 M ats 11, 184 NE2d 328*

W hile rrvognizing the legitimate and 
exigent in terest of states and localities in 
preventing  the dissemination of material 
deem ed harm ful to children, Justices 
B rennan and  Goldberg, in a separate 
opinion in Jacobeilis v Ohio (1964) 378 
L'S 184, 12 L  ed 2d 793, 84 S C t 1676, 
pointed  o u t th a t that interest does not 
ju stify  a to ta l suppression of such m ate­
rial. the effect of which would be to 
reduce the adult population to reading 
onlv  w hat is fit for children.

In  M anual Enterprises, Inc. v Day 
(19o_. I ’ D US 478, 8 L ed 2d 639, 82 
S C t 14j 2. Justices H arlan and Stew­
a rt. discussing in a  separate opinion the 
question c f  the obscene nature of mag­
azines consisting largely of photographs 
of nude m ale models and published to 
appeal to the male homosexual group, 
pointed  o u t th a t divorced from their 
“p ru rien t interest" appeal to homosex­
uals the  portrayals of the male nude 
could  not fairly be regarded as more 
objectionable than  many portrayals of 
the fem ale nude tha t society tolerates. 

♦
I t  has been said that the resort to 

c o m m u n ity  standards seems more rclc-

4. Children may be denied access to of­
fensive material, even though the material 
it not obscene insofar as the average adult 
it concerned. Thus, Warren, Ch. J., and 
Clark. in their separate opinion in 
Jacobeilis v Ohio (1964 ) 378 US 184, 12 
L ed 2d "93, 84 S Ct 1676, pointed out 
that a technical or legal treatise on 
pomographv may well be inoffensive under 
mott circumstances but at the same time 
“obscene" in the extreme when sold or dis- 
plased to children.

5. See Butler v Michigan (1957) 352 US 
380. 1 L ed 2d 412, 77 S Ct 524, where 
the court, in support of its unanimous hold­
ing that a Michigan statute making it an 
offense to make available for the general 
reading public a book found to have a 
potentially deleterious influence upon youth 
was void as violating the due process clause 
of the Fourteenth Amendment, pointed cut 
tha: the main vice of the statute was that

vant to a determ ination of whether a 
book or o ther m aterial is "paten tly  of­
fensive" than to a  determ ination of 
whether it appeals to prurient interests. 
McCauley v Tropic of C ancer (1963) 
20 Wis 2d 134, 121 N W 2d 545, 5 ALR 
3d 1140.

[b] M aterial distributed to scholars and 
similarly qualified persons

The “average person" test has been 
held not applicable to m aterial the use 
of which will be restricted to those in 
whose hands it will not have a prurient 
appeal. United States v 31 Photographs 
(1957, DC NY) 156 F Supp 350; People 
v M arlcr (1962) 199 Cal A pp 2d Supp 
889, 18 Cal Rptr 923.

Thus, m aterial sought to be imported 
by an institute for sex research a t a 
state university for the sole purpose of 
furthering its study of hum an sexual be­
havior as manifested in varying fonns 
of expression and activity and in differ­
ent national cultures and historical 
periods, such m aterial not to be avail­
able to the members of the general pub­
lic but held under security conditions 
for the sole use of the institute staff 
members o r of qualified scholars engaged 
in bona fide research, was held in United 
States v 31 Photographs (1957, DC NY) 
156 F  Supp 350, not obscene within the

it reduced the adult population of Michigan 
to reading only what is fit for children.

See also Bantam Books. Inc. v Sullivan
(1963) 372 US 58. 9 L ed 2d 584. 83 S Ct 
631, where the court, in invalidating the 
Rhode Island procedure concerning obscene 
material, pointed out that it entailed the 
complete suppression of publications, adult 
readers as well as juvenile readers being 
equally deprived of the opportunity to pur­
chase the publications concerned.

And see Goldstein v Commonwealth
(1958) 200 Va 25, 104 SE2d 66, svhere a 
statute making it a criminal offense to dis­
tribute material containing obscene language 
manifestly tending to corrupt the morals 
of youth was held invalid insofar as it 
undertook to provide a standard of judging 
obscenity dependent upon the undesirable 
effect the offensive material may have upon 
youth.
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meaning of a federal statute prohibiting 
the im portation of obscene m aterial. 
T he court recognized that m aterial dis­
tributed to the public at large may not 
be judged by its appeal to the most 
sophisticated, nor by its appeal to the 
most susceptible, but distinguished sit- 
ua 'ions in which use of material obscene 
under the “average person" test was re­
stricted to those in whose hands it will 
not have a prurient appeal, stating th a t 
in the la tter situation the m aterial is not 
to be judged by its appeal to the populace 
a t large.

Although the defendant in a criminal 
prosecution for “possession," "lending," 
and “giving" of obscene films adm itted  
tha t the challenged films were obscene, 
his conviction was reversed and a new 
trial ordered in People v M arler (1962) 
199 C al App 2d Supp 889, 18 Cal R p tr  
923, where the trial court had refused 
to instiuct the jury to the effect th a t 
the giving or lending of obscene m aterial 
directed to medical personnel for m ed­
ical and scientific purposes was a  justi­
fiable and lawful use, and had given an 
instruction that if the film was obscene 
in itself, as admitted by the defendant, 
its giving or lending with the Intent that 
it be used for experimentation on hos­
pitalized perverts would not be m ade 
lawful merely by such intent. T he ap ­
pellate court pointed out that while it 
was not prepared to approve the actual 
instruction submitted by the defendant 
nor to disapprove of the instruction given 
by the court so far as it went, neverthe­
less, the jury  was left without any proper 
instruction upon the issue raised by the 
defense, and under the instruction given 
m ight well have M ievcd that if the 
m ateria! was found to be obscene and 
that the defendant "had given" it they 
should find the defendant guilty w ithout 
regard to the purposes for which the 
films had been given. Noting tha t the 
California Penal Code, in provisions 
dealing with criminal prosecution for 
distribution of obscene matter, provided, 
in  a  section amended after the com­

mission of the acts with which the de­
fendant was charged, that it shall be 
a deft ise in any prosecution “that the 
act charged was committed in aid of 
legitimate scientific or educational pur­
poses," the court pointed out that the 
tiuc rule was that material, although 
adm ittedly obscene by the “average per­
son" test, may be lawfully “given" wWn 
in good faith it is to be used exclusively 
within a  professional group pursuing 
legitimate professional purposes where 
the m aterial is germane to such purposes 
and is not likely to fall into the hands 
of others, and where it is not probable 
that the m aterial will appeal to the 
prurient interests of the average person 
within the group.

§ 9. — Determ inative geographical area

[a] Generally; national standard
T he authorities are not in agreement 

as to the geographical area determining 
"com m unity standards" of obscenity. 
T he question has not yet been decided 
by the United States Supreme Court. 
The answer may depend upon the nature 
— federal or state—of the statute under 
which the issue of obscenity arises.

T he view has been taken that the 
question of obscenity must be determined 
on the basis of a  national standard.

In  Excellent Publications, Inc. v 
U nited States (1962, CA1 NH) 309 F2d 
362, the court stated that the “com­
m unity" in terms of whose standards of 
decency the issue of obscenity must be 
decided is not any local community but 
the national community as a whole.

The view, a t least insofar as used to 
suppress challenged material, that the 
“contem porary community standards" 
of obscenity m ust necessarily be uniform 
throughout the nation, and that under 
the New Jersey antiobscenity statute the 
contem porary community standard is 
not the standard of a particular indi­
vidual, group of individuals, or locality, 
was taken in S tate v Hudson Countv 
News Co. (1963 ) 41 N J 247, 1% A2d 
225, where, in support of this view, the
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T h e  First Amendment ac- The court also said that the Moi .-1court said: 
cepts for the nation as a whole the basic 
idea th a t freedom of expression is a 
necessary guarantee in a democratic 
society. In  determining the constitu­
tional limits of obscenity regulation, the 
issue in the particular case is whether 
the published material falls within or 
w ithout tha t area of expression which 
it is the purpose of the First Amendment 
to protect. In  resolving this issue, the 
court o r ju ry  must recognize that the 
balancing of freedom of expression 
against o ther social values has already 
been m ade in the adoption of the First 
A m endm ent and that this basic deter­
m ination cannot be re-evaluated by a 
de novo balancing of local social in­
terests against that area of constitutional 
protection which has been established. 
See Emerson, ‘Toward a General 
T heory of the First Amendment,’ 2 
Yale L. J. 877 (1963). The First 
A m endm ent protects an area of free 
expression which cannot be diminished 
by obscenity regulation. Therefore, the 
standard  to be applied under such reg­
ulations cannot operate in such a way 
as to a lte r the degree of protection from 
locality to locality. In short, the area 
of expression entitled to constitutional 
protection cannot be broad in some 
parts of the country and narrow in 
others. If  a publication comes within 
the protected area, it cannot be sup­
pressed any place where the First 
A m endm ent guarantee is in effect. If  
the U nited  States Supreme Court were 
to hold th a t a particular publication 
was entitled to protection under the 
First Am endment, we doubt that any 
court, state or federal, could subse­
quently deny that publication protection 
on the ground that a higher community 
standard  prevailed in its jurisdiction.”

Penal Code, Official D raft 1962, which 
states in § 251.4(d) ti'a t in a criminal 
prosecution for obscenity evidence shall 
be admissible to show “ the degree of 
public acceptance of the material in the 
United States,” although not expressly 
discussing community standards, clearly 
leaves the impression that a national 
community standard should be applied 
ra ther than  a state or local one. It 
was held reversible error for the trial 
judge to perm it the ju ry  in a criminal 
prosecution for obscenity to consider 
testimony of the local standards in the 
county in which the prosecution was 
had and to instruct them that they 
could use those standards in determining 
whether the magazines in question were 
obscene.

In Haldem an v U nited States (1965, 
CA 10 K an) 340 F2d 59, reversing a 
conviction of mailing obscene matters, 
the court in footnote 5, stated that the 
commur /  standard to be applied is 
that of tne nation as a whole, and not 
tha t of a particular locality or area, 
citing Jacobeilis v Ohio (1964) 378 US 
184, 12 L ed 2d 793, 84 S C t 1676, 
infra, w ithout noting tha t the statement 
is supported only by the separate opinion 
of Justices Brennan and Goldberg.5-1

Likewise, the view tha t the phrase 
“contem porary community standards’’ 
refers to the entire nation and not the 
geographic boundaries of any state or 
subdivision thereof, and tha t to limit 
the concept to the standards of an area 
less than the entire nation would con­
flict w ith the First Amendment, was ex­
pressed in State v Locks (1964) 97 Ariz 
148, 397 P2d 949, the court again re­
lying upon Jacobeilis v Ohio (US) infra, 
w ithout stating, tha t tha t view was not

5.1. In Gent v State (1965, Ark) 393 S\V 
2d 219, the contention that the Jacobeilis 
Case determined conclusively that the "na­
tional community standard" must be applied 
was rejected by the court on the gTounds 
that it did not appear in the Jacobeilis

Case that five judges, constituting a majority 
of the court, agreed upon the "nationsd 
community" standard: that the case was de­
cided by a six-to-three vote; and that there 
was no court opinion.



1184 O b s c e n i t y  5 ALR3d
|  9(a) 3 ALR3d 1138
supported by a m ajority opinion of the 
United States Supreme C ourt.

In State v Vollmar (1965, M o) 389 
SW2d 20, the court concluded from  later 
decisions of the Supreme C ourt of the 
United States (citing M anual E nter­
prises, Inc. v Day (1962) 370 US 478, 
8 L ed 2d 639, 82 S C t 1432, and 
Jacobeilis v Ohio (U S) infra) tha t the 
term "community," as used in determ in­
ing the standard of decency, does not 
mean the local area involved, bu t re­
lates to a national standard.

In their separate opinion in Jacobeilis 
v Ohio (1964) 378 US 184, 12 L ed 
2d 793, 84 S Ct 1676, Justices Brennan 
and Goldberg pointed out th a t while 
local communities are in fact diverse 
and that in determining obscenity the 
United States Supreme C ourt is con­
fronted with the task of reconciling the 
rights of such communities w ith the 
rights of individuals, nevertheless com­
munities vary in many respects o ther 
than in their toleration of alleged ob­
scenity, and such variances have never 
been considered to require or justify a 
varying standard or aoplication of the 
Federal Constitution.

The view that under 18 U SC § 1461, 
barring obscene m atter from the mail, 
the test for determining the relevant 
“community” in terms of whose stand­
ards of decency the issue of obscenity 
must be judged is a national standard  
of decency, was expressed by Justices 
H arlan and  Stewart in M anual E n ter­
prises, Inc. v Day (1962) 370 US 478, 
8 L  ed 2d 639, 82 S C t 1432 (w herein 
a majority of the justices could no t agree 
on an opinion). I t  was pointed out th a t 
the federal statute reaches to all parts 
of the U nited  States, whose population 
reflects m any different ethnic and  cul­
tural backgrounds.

See Flying Eagle Publications, Inc. v 
United States (I960, CA1 N H ) 273 F2d 
799, wherein :t was stated th a t in view 
of the fact that the federal sta tu te  m ak­

ing the mailing of obscene m atter a 
criminal offense (18 USC §1461) has 
national scope, and community stand­
ards reflected by a  jury differ rather 
widely over the country at large, and 
to give the statute some uniformity in 
its application and to prevent abridg­
ment of the freedom of the press, jjourts 
should very carefully scrutinize m ate­
rial alleged to be obscene before sub­
mitting it to a jury.

+
O n the o ther hand, the view has been 

taken tha t the reference in the Roth 
test to "community standards" means 
local community standards, and not a 
national standard.

Thus, it has been said that whether 
or not something is obscene depends 
upon die time and place of the alleged 
offense. S tate v Miller (1960) 145 W 
Va 59, 112 SE2d 472.

In Jacobeilis v Ohio (1964) 378 US 
184, 12 L ed 2d 793, 84 S Ct 1676, 
M r. Chief Justice W arren, and M r. Jus­
tice Clark, in a separate opinion pointed 
out tha t there are no provable “national 
standards," and perhaps there should be 
none; that in all events the United States 
Supreme C ourt has not been able to 
enunciate one, and it would be unreason­
able to expect local courts to divine one; 
and tha t while such a "community” ap­
proach may well result in material being 
proscribed as obscene in one community 
bu t not in another, communities 
throughout the nation are in fact di­
verse, and it is in such situations that 
the U nited Stares Supreme C ourt is 
confronted with the task of reconciling 
conflicting rights of the diverse com­
munities within our society and of in­
dividuals.

In  Kingsley Books, Inc. v Brown 
(1957) 354 US 436, 1 L  ed 2d 1469, 77 
S C t 1325 (in which the court upheld 
a  New York statute dealing with ob­
scene literature, and M r. Justice Doug-
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lat, joined by Mr. Justice Bl.irk, dis­
sented, expressing die view that die 
procedure for restraining by equity de­
cree the distribution of all the con­
dem ned literature did violence to the 
First A m endm ent), the dissenters, in 
support of their view, pointed out that 
the judge or jury  which finds the pub­
lisher guilty in New York City acts on 
evidence that might be quite different 
from evidence before the judge or jury 
tha t finds the publisher not guilty in 
R ochester; that in New York City the 
publisher may have been selling his 
tracts to juveniles, while in Rochester 
lie may have sold to professional people; 
th a t the nature  of the group among 
whom  the tracts arc distributed may 
have an  im portant bearing on the issue 
of guilt in any obscenity proceeding; 
th a t every publication is a separate of­
fense which entitles the accused to a 
separate trial: th a t "juries or judges may 
differ in their opinions, community by 
com m unity, case by case"; and that the 
publisher is “entitled to that leeway un­
der our constitutional system."

[b ] Statew ide or local community 
standard

T he state courts seem not in agree­
m ent as to whether under state an ti­
obscenity statutes the question of ob­
scenity m ust be determined on the basis 
of a  statewide or local community 
standard .

A statew ide standard of obscenity was 
adopted  in  M cCauley v Tropic of 
C ancer (1963) 20 Wis 2d 134, 121 NW 
2d 545, 5 A LR 3d 1140 (a declaratory 
judgm ent proceeding involving the ques­
tion w hether the book ‘Tropic of 
C ancer* was obscene), where the court 
pointed out th a t for the purposes of 
the ‘W isconsin statute no distinction 
ought to be m ade between the standards 
of different communities within the 
state. (However, the court expressed 
doubt w hether standards relevant to the 
question of obscenity differ significantly 
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from one locality to ano ther in Wiscon­
sin.) T he court also pointed out that 
the Wisconsin statu te perm itted a judg­
ment of obscenity to be used in a crim ­
inal trial of any person who was served 
with notice of it before the alleged vio­
lation, and that this should not he so 
if the particular m atter could be ob­
scene in one area and not in another.

On the other hand, affirming, under 
the Arkansas antiobscenity statute, an 
injunction against bringing "girlie" mag­
azines into Jeff<— >n County, the court 
in G ent v State ( li/65, A rk) 393 SW2d 
219, declined to apply the "national 
com m unity” standard and rested its de­
cision on the ground tha t, as Jearly  
established by the evidence, the contents 
of the magazines in question were not 
compatible with the contem porary com­
m unity standards in Pine Bluff, 
Arkansas.

Similarly, noting tha t the definition of 
obscenity, as used in the 1959 Pennsyl­
vania M otion Picture Control Act (de­
clared invalid by the cou rt), was obvious­
ly culled from the opinion of the United 
States Supreme C ourt in the Roth Case, 
the court, in William Goldm an Theatres, 
Inc. v D ana (1961) 405 Pa 83, 173 A2d 
59, cert den 368 US 897, 7 L ed 2d 
93, 82 S C t 174, pointed out that the 
word “community" as used in the act’s 
definition of obscenity, m eant a regional 
community, and not a political entity, 
such as the Commonwealth of Pennsyl­
vania, it being obvious th a t the moral 
standards of the average resident of a 
m etropolitan area were not the same as 
the moral standards of the average 
resident of a rural county.

A ttention is called to the fact that, 
as stated in Carter v S tate  (1965, Tex 
Crim ) 388 SW2d 191, a Texas crim­
inal antiobscenity statu te sets the area 
for determ ination of contem porary 
community standards a t an area not less 
than  the state itself, the court holding 
tha t this provision of the statute was 
valid.
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The tertn "prurient interest," not be- 
ini? self-defining,* has hern defined by 
the U nited States Supreme Court in the 
Roth Case7 as relating to "m aterial 
having a tendency to excite lustful 
thoughts," the court relying on the dic­
tionary definition of "p rurien t," and the 
definition of the term "obscene" as con­
tained in the American Law  Institu te, 
Model Penal Code S 207.10(2), ten ta ­
tive D raft No. 6, 1957.*

Defining the element of pruriency as 
tending to corrupt by inciting lascivious 
thoughts or arousing lustful thoughts, the 
court, in Eastman Kodak Co. v H en­
dricks (1958, CA9 C al) 262 F2d 392, 
said: “I t may be to oversimplify, but 
it looks (as indicated above) as if 
‘prurient’ is to be die talisman. And 
out of 'prurient' it would seem th a t ob­
scenity is shifting from the standard  of 
distasteful to a m ajority of people to 
a standard of disgusting, really lewd, 
shameful, or excites morbid interest in 
sex. Perhaps, the shift is from ‘b ad ’ to 
‘awful.’ . . .  In short, there seems 
to emerge from the cases the proposi­
tion that obscenity in the standard  of 
pruriency must really ’smell,’ not just 
be of slight 'odor.' ”

The use of obscene words (so-called 
"four-letter" words) in a literary work 
does not make the work obscene where 
such passages are subordinate bu t high­
ly useful elements to the developm ent 
of the author’s central purpose, and 
hence are not “prurient." Grove Press, 
Inc. v Chri* ubcny (i960 , CA2 NY) 
276 F2d 433.

6. Separate opinion by Moore, Circuit 
Judge, in United States v Darnell (1963. 
CA2 Conn) 316 F2d 813, cert den 375 US 
916, 11 L ed 2d 155. 84 S Ct 205, reh den 
375 US 982, 11 L ed 2d 429, 84 S Ct 493.

7. Footnote 20 of opinion in the Roth 
Case.

8. The full text of 5 207.10(2), mentioned
above, is stated in § 4[b], supra.

definition of "prurient interest" requires 
further specificity, because it does not 
answer the question “lust for what," hut 
obviously the answei is lust for sex.

Similarly, in State v Nelson (1959) 
160 Neb 394, 95 NW2d 670, the court 
expressed doubts that the "average per­
son," whether judge or juror>woulcl !>- 
able to apply the phrase "appeals to 
prurient interest" without conjecture or 
resort to a dictionaty.

C. Variability of concept

§11. Introductory
This subdivision of the annotation dis­

cusses the question whether the concept 
of obscenity remains the same under all 
circumstances or may vary according to 
the media of expression10 or other 
factors, such as the nature of the pro­
ceedings in which the issue of obscenity 
arises11 or the nature and content of 
the controlling legislative enactments.1*

T he concept of obscenity may vary 
according to whether the challenged m a­
terial is distributed to the public at 
large or only to a limited group of 
persons, su^h as scientists, to whom it 
is of no pro * interest.15 The question 
w hether the cl _pt may vary accord­
ing to geographical areas is discussed 
in § 9, supra.

§ 12. According to media of expression

[a] Generally; motion pictures and 
stage plays

T he United States Supreme Court 
has held that motion pictures, though 
w ithin the basic pro ection of the First

9. Separate opinion by Moore, Circuit 
Judge in United States v Darnell (1963, CA2 
Conn) 316 F2d 813, cert den 375 US 916. 
11 L ed 2d 155, 84 S Ct 205, reh den 375 
US 982, 11 L ed 2d 429, 84 S Ct 493.

10. § 12, infra.
U . § 13(a), infra.
12. § 13(b), infra.
13. § 8, supra.

[5 ALR3d)
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Fourteenth Amendments,** are not 
necessarily subject to the precise rules 
Rnveming any other particular method 
of expression. Freedman v M aryland 
( I965> 380 tJS 51, 13 L ed 2d 6-19, 05 
S C t 734, Justices Black and Douglas 
dissenting on that point.

A distinction, as to the concept of 
obscenity, between motion pictures and 
stage plays on the one hand and oilier 
modes of expression on the other was 
made in T rans-Lux Distributing Corp. 
v Board of Regents (1964) 14 NY2d 
88, 248 NYS2d 057, 198 NE2d 242, 
rem ittitu r amd 14 NY2d 722, 250 NYS 
2d 67, 139 NE2d 165, and revd on other 
grounds 380 US 259, 13 L ed 2d 959, 
85 S C t 952, wherein the New York 
Court of Appeals—three judges dissent­
ing—upheld an administrative order 
directing the elimination, on the ground 
of obscenity because it depicted simu­
lated sexual intercourse, of some scenes 
from a film "A Stranger Knocks," as 
a condition for granting a license for 
the exhibition of the film. Pointing out 
that films, by their nature, may lie on 
either side of the division between 
speech and conduct and that the nature 
of films is sufficiently different from 
books to justify the conclusion that the 
critical difference between advocacy and 
actual performance of the forbidden act 
is reached when simulated sexual in ter­
course is portrayed on the screen, M r. 
Justice Burke writing the court’s opin­
ion, pointed out that the scenes to be 
elim inated from the film were obscene, 
and th a t the material so assigned was 
not speech, as opposed to conduct, and 
hence need not come within the R oth 
lest. T h e  *nurt further pointed out tha t 
it makes no sense a t all to say tha t the 
conduct—sexual intercourse in public 
— can be forbidden but not the play 
or film, holding that "this petitioner 
cannot choose acted-out sexual in ter­
course as the vehicle for its art.” As to

all argument predicated on artistic merit 
as decisive of the constitutional ques- 
tion, the court held it sufficient answer 
to say that artists arc not such favorites 
of the law that they may ply their craft 
in the teeth of a declared overriding pub­
lic policy against pornographic displays, 
and since no other profession is priv­
ileged to bend public morals, policy, and 
law to its internal craft standards, then 
neither should producers of films. In 
reversing, per curiam, the judgment of 
the New York Court of Appeals, the 
United States Supreme Court referred 
solely to Freedman v M aryland (1965) 
380 US 51, 13 L ed 2d 649, 85 S Ct 
734, wherein a M aryland motion-picture 
censorship statute was held invalid be­
cause of its failure to provide adequate 
procedural safeguards against undue in­
hibition of protected expression. Hence, 
the conclusion seems justified that the 
United States Supreme Court did not 
reach the substant.ve questions discussed 
above.

In this connection, attention is called 
to Jacobeilis v Ohio (1964) 378 US 
184, 12 L ed 2d 793, 84 S C t 1676, in 
which a state conviction for possessing 
and exhibiting an obscene film was re­
versed, the film being the French mo­
tion picture “The Lovers," including in 
the last reel an explicit, but fragmentary 
and fleeting, love scene. While the 
court could not agree upon an opinion, 
five of the justices— M r. Justice Bren­
nan, joined by Justices Goldberg and 
Stewart, in their concurring opinion, 
and Mr. Chief Justice W arren, joined 
by Mr. Justice Clark, in their dissenting 
opinion— referred to the Roth test, and 
none of the justices expressed any doubt 
that, as regards morion pictures or plavs, 
the same concept of obscenity is ap ­
plicable as to other media of expression. 

+

In determining w hether a work of lit­
erature is obscene, the courts have given

14. Kingsley International Pictures Corp. (1959) 360 US 684, 3 L ed 2d 1512, 79
v Regents of University of State of N. Y. S Ct 1362.
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recognition to the literary setting in 
which the attacked expression is found, 
with references made to the intent of 
the author, the literary merit of the 
work, and the ctaft requirements of the 
style employed. Big Table, Inc.. v 
Schrocder (1960, DC 111) 186 F Supp 
254.

[b] Private correspondence 
M aterial may be obscene, although 

consisting of an exchange of private 
correspondence between adults. Acker­
m an v United States (1961, CA9 Cal) 
293 F2d 449.

defendant's mailing to a married 
woman of his acquaintance a letter 
wherein he discussed more frankly than 
fastidiously his entire personal relations 
w ith her husband, including homosexual 
practices described boldly in three and- 
four-lettcr words, was held in United 
States v Darnell (1963, CA2 Conn) 316 
F2d 813, cert den 375 US 916, 11 L ed 
2d 155, „’4 S C t 205, reh den 375 US 
982, 11 L ed 2d 429, 84 S C t 493— 
Moore, Circuit Judge, dissenting— to 
support a conviction under 18 USC 
§ 1461, prohibiung the mailing of ob­
scene m atter. A majority of the court 
felt compelled, by the definition of ob­
scenity in the Roth Case, to find the 
letter obscene, but added that they could 
not view the result with satisfaction, 
since a private communication only 
brought to light by the addressee would 
hardly seem to merit criminal prosecu­
tion, particularly when it involves 
merely use of coarse language for which 
the w riter could have substituted more 
refined phraseology.

! 13. According to other factors

[a] Generally; nature of proceeding 
Questions concerning the concept of 

obscenity may arise in various kinds of 
proceedings: (1) in criminal proceed­
ings o r in civil actions in personam, such 
as actions for injunctive or declaratory* 
relief instituted either by a governmental 
agency against the possessor or dis­

tributor of allegedly obscene material 
or by the latter against the governmental 
agency, or (2) in proceedings in rem 
seeking the seizure and sometimes de­
struction of the material. Only a few 
authorities indicate that the concept may 
vary* according to the kind of proceeding 
in which the question concerning the 
nature of material as obscene arises.

The view has been taken that the 
definition of obscenity enunciated in the 
Roth Case has never been approved by 
the United States Supfctne Court other 
than in the context of a criminal pro­
ceeding, the reason being that a crim ­
inal proceeding ordinarily means a trial 
by jury of the vicinage, that the mem­
bers of the jury represent a cross section 
of the community in which the allegedly 
obscene utterance was made, and that 
the jury naturally possesses a special 
aptitude for reflecting the view of the 
"average person" of the community. 
W illiam Goldman Theatres, Inc. v Dana
(1961) 405 Pa 83, 173 A2d 59, cert 
den 368 US 897, 7 L  ed 2d 93, 82 S C t 
174.

M r. Chief Justice W arren, dissenting 
in  Kingsley Books, Inc. v Brown (1937) 
354 US 436, I L ed 2d 1469, 77 S Ct 
1325, in which the court sustained a 
New York statute dealing with obscene 
literature, stated that, as regards ob­
scenity, the same object mav have a 
wholly different impact depending upon 
the setting in which it is placed: that 
it is the m anner of use that should de­
termine obscenity; tha t it is the conduct 
of the individual that should be judeed, 
not the quality of art or literature: and 
that to do otherwise is to impose a prior 
restraint and hence to violate the Fed­
eral Constitution.

Again, in the Roth Case, Mr. Chief 
Justice W arren, concurring in the result, 
pointed out that the line dividing the 
salacious or pornographic from literature 
or science is not straight and unwaver­
ing; that present laws depend largely 
upon the effect that the materials mav 
have upon those who receive them; that
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m anifestly the same object may have 
a  different impact, varying according 
to the p art of the community it reaches; 
th a t it is not a book that is on trial, 
bu t a person; that the conduct of the 
defendant is the central issue, not the 
obsccnitv of a book or picture; that 
the natu re  of the materials is, of course, 
relevant as an attribute of the defend­
an t's  conduct, but that the material* 
arc “ thus placed in context from which 
they draw  color and character"; and 
tha t a wholly different result might be 
reached in a different setting.

And in Jacobeilis v Ohio (1964) 378 
US 184. 12 L  ed 2d 793, 84 S C t 1676, 
a  crim inal prosecution for possessing and 
exhibiting an allegedly obscene film, M r. 
Chief Justice W arren and Mr. Justice 
C lark , in their separate opinion, ex­
pressed the view that the use to which 
various m aterials arc put, not just the 
words and pictures themselves, must be 
considered in determining whether or 
not the m aterials arc obscene.

[b] N atu re  and content of controlling 
legislation

T here  is but little authority on the 
question whether the concept of ob­
scenity mav vary according to the nature 
and  contents of the controlling legisla­
tive enactm ents.

W hile it is desirable that the definition 
of obscenitv be the same for the purpose 
of determ ining the application of the 
federal constitutional guaranty of free­
dom or speech, and of a similar state 
constitutional guaranty, and for the 
purpose of construing a state statute, 
a  state m ay permit greater freedom of 
speech and press than the Fourteenth 
A m endm ent would require, although it 
mav not perm it less. McCaulcv v Tropic 
of C ancer (1963 ) 20 W b 2d 134, 121 
,V.Y2d 545. 3 ALR3d 1140.

M r. Justice Harlan, in his separate 
opinion in the Roth Case, pointed out 
tha t the opinion of the court failed to 
discrim inate between the different 
factors which are involved in the con­

stitutional adjudication of state and 
federal obscenity cases, and ignored rele­
vant distinctions between the obscenity 
statutes involved in the case. The 
Justice went on to say that it did not 
seem to m atter to the court that the 
Roth Case involved a question of 
balancing the power of the Federal 
Governm ent against the limitations of 
the First Amendment, wherca* in the 
companion Alberts Case the question of 
balancing the pow -r of a state against 
the restrictions of the Fourteenth 
Amendment was involved; and that two 
different statutes were involved con­
taining different definitions of obscenity, 
upon which the court superimposed its 
own definition. O n this basis, Mr. Jus­
tice H arlan  concurred in the result 
reached in the Alberts Case, upholding 
a state antiobscenity statute, but dis­
sented from the result reached in the 
Roth Case, upholding a federal statute 
prohibiting the mailing of obscene 
m atter.

Similarly, Mr. Justice Harlan, in his 
separate opinion in Jacobeilis v Ohio 
(1964 '• 378 L'S 184. 12 L  ed 2d 793, 
84 S C t 1676, expressed the view that 
the states should be permitted wide, but 
not federally unrestricted, scope in the 
field of obscenity, but that the Federal 
Governm ent should be held with a tight 
rein. T h e  contrary view was taken by 
Justices Brennan and Goldberg, in foot­
note 2 of their separate opinion, in 
which they stated tha t the line separat­
ing obscenity from constitutionally pro­
tected expression is no different where 
a state rather than a federal obscenity 
statu te is involved.

♦
In view of the fact that the federal 

statu te making the mailing of obscene 
m atter a criminal offense (18 USC 
§1461) has national scope, and com­
m unity standards reflected by a jury 
differ ra ther widely over the country at 
large, the court, in Flying Eagle Publica­
tions. Inc. v United Slates (1960, CA1 
N H ) 273 F2d 799, ruled that to give the
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statute snrnc uniformity in it* application 
and to prevent abridgment of the free­
dom of the press, courts should very 
carefully scrutinize m aterial alleged to 
be obscene before submitting it to a 
jury.

III. Procedural aspects o f  concept

§ I f. Introductory

At this point the annotation discusses 
certain procedural aspects of the con­
cept of obs icnity. 'Die discussion is lim­
ited to thos procedural aspects which 
reflect the substantive aspects of the 
concept. In this sente the "average per­
son" test of the Roth standard of ob­
scenity rahes the question whether and 
to what tA.ent in cases requiring a jury 
trial the determination of obscenity is 
for the judge or for the ju ry 1* and, ir­
respective of whether the trial is with 
or without jury, whether and to w hat 
extent the determination of obscenity 
or nonobscenity is reviewable by an ap­
pellate court." A a, * question exists 
with respect to findings 1 adm inistra­
tive agencies."

The "average person" test fa i a  the

additional question whether evidence, 
and in particular, expert evidence, as 
to community standards, is necessary or 
admissible in obscenity cases."

§ 15. Who determines question of ob­
scenity

[a] Generally; determination in trial 
court

Most authorities agree" th a t the 
question whether specific m aterial in­
volved in a case is obscene is not a 
simple question of fact but a mixed ques­
tion of fact and constitutional law.**

The procedure described in S tate  v 
Hudson County News Co. (1963) 41 N J 
247, 196 A2d 225, is as follows: T he 
judge is required to make an inde- 
pendent determination of the m ateria l 
in evidence, applying the proper consti­
tutional standards, before subm itting the 
issue of obscenity to the jury. T h e  trial 
judge must apply the constitutional 
standards to the specific m aterial in the 
light of any factual findings supported 
by the evidence, since if in his judgm ent 
the material cannot constitutionally be 
suppressed, then nothing remains for the 
jury 's consideration.1 In this connec-

13. $ I 5 [ a ] ,  in fra .
16. ; 15 b , infra.
17. § 15 c j, infra.
18. 516. infra.
19. Some judii 'sl statements deviate more 

or lesj from the rule staled in the text.
For instance, the question of obscenity has 

been characterized as "primarily one of 
fact." Ackerman v United States 11961. 
G \9  Call 293 F2d 449; People v Wiiliam- 
scm (1962 ) 207 Cal Apr 2d 839. 24 Cal 
Rptr 734. cert dei 377 U S 594. 12 L ed 2d 
1047, 84 S Ct 1902. reh den 379 U S 871. 
13 L ed 2d 77. 85 S Ct 13.

20. Cal—Zeitlin v Amebergh .(19631 59 
Cal 2d 901. 31 Cal Rptr 800. 383 P2d 152. 
eert den 375 US 957. II L cd 2d 315. 81 
S Ct 445 (stating that the determination of 
what is obscene in a statutory or a constitu­
tional sense is not a question of fact, that n, 
a question of what happened, but rather a 
question of fact mixed with the determina­
tion of law).

N J—State v Hudson Countv News Co. 
(1961 41 NJ 247. 196 A2d 225 -referring 
to the separate opinion of Harlan, J in the

Roth Case, and stating that the question of 
obscenity is not merely one of fact but a 
question of constitutional judgment of the 
most sensitive and delicaie kind).

N T —People v Richmond Countv News, 
Inc. f 1961) 9 NY2d 578. 216 NYS2d 369. 
175 NE2d 681.

I. In Kingslev Books. Inc. v  Brown '  I957> 
354 US 436. I L ed 2d 1469. 77 S Ct 1325. 
in which the court upheld a New York stat­
ute dealing with obtcene literature. Bren­
nan, J., dissented on the ground that the 
absence in the New York obscenuv statute 
of the fight to jury trial was a fatal defect. 
In support of this view. Brennan, J„ pointed 
out that the jury represents a cross section 
of the community and has a special aptitude 
for reflecting the view of the average person; 
that jury trial of obscenity therefore provides 
a peculiarly competent application of th» 
standard for judging obsccnitv which, by its 
defmiiion, calls for an appraisal of material 
according to the average person’s applica­
tion of tomemporary community standards: 
and that, as with jurv questions generally  
the trial judge must initially determine that
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lion the to tirt referred to American Law 
Institu te , Model Penal Code §251.1(4) 
of the Official Draft 1962, providing that 
the court shall dismiss a proienition for 
obsccnitv if it ii satisfied that the m ate­
rial is not obscene. The court further 
stated that if the trial jtid^e determine* 
tha t the  m aterial is not constitutionally 
pro tected  and should b? submitted to 
the ju rv , he should avoid expressing to 
them  his opinion on the issue of ob­
scenity.

Most authorities agree that the ques­
tion of what is obscene under the Roth 
test is prim arily for the trier of facts. 
V olaniki v United States (1057, CA6 
O hio) 246 F2d 842 (stating that the 
question of obscenity it peculiarly one 
best left for nisi prius determination, 
preferably by a ju ry ); Ackerman v 
U nited States (1961, CA9 Call 293 F2d 
449: K alim  v United States '1962. CA5 
, la) 300 F2d 78. cert den 369 US 859, 
8 L ed 2d 1C 82 S C t 9-19 (rejecting 
d efendan t’s contention that the question 
of obsccnitv "can only be adjudged as 
a  m a tte r of law” ).

A state  is not debarred from regard­
ing the trier of fact as tJ * embodiment 
of com m unity •*•> iards. Smith v Cali­
fornia * 1959) a t  US 147. 4 L ed 2d 
205. 80 S C t 215. reh den 361 US 950. 
4 L ed 2d 383. 80 S C t 399 (separate 
opinion by M r. Justice H arlan).

However, while the question of ob­
sccnitv m ay be properly submitted to the 
ju ry  in a  cose in svhich a party has a 
right to  a jury trial, it cannot properly 
be reposed in the jury for final disposi­
tion as a  question of fact, and must u lti­
m ately be reiolved by the court. Halde- 
m an v U nited  States (1965. CA10 Kan) 
340 F2d 59; Zeitlin v Amebergh f 1963) 
59 CaJ 2d 901, 31 Cal Rptr 800, 383 
P2d 152. cert den 375 US 957, II  L ed 
2d 315, 8 4 S C t  445.

But in  the absence of evidence relat-

there it a jury question, that is. that rea­
sonable men may differ at to whether the 
material it obscene.

ing to contemporary community stand, 
ards, the triers of fact have been hrld 
the exilusivr judges of what the common 
conscirn<e of the com m unity is. Chi­
cago v Kimmel (1964) 31 III 2d 202, 
201 NE2d 386.

♦
O n the other hand, the viesv has also 

been expressed that the question of ob­
scenity must lie determined by the judge 
rather than try the jury.

W hether the question of obscenity, in 
the context of the constitutional guar­
anties of freedom of speech and press, 
is deemed one of fact o r of mixed fact 
and law, it is one for judicial determ ina­
tion on the relevant materials, these 
materials being available for visual in­
spection. F.xcellent Publications, Inc. v 
United States '1962, CA1 N H ) 309 F2d 
362.

Courts must themselves judge the 
pruriency of the m aterial to determine 
the constitutional issue. Commonwealth 
v V -rnii (1959 338 Mass 442, 155 NE 
2d 762 (criminal prosecution for showing 
allegedly obscene motion picture).

In a criminal prosecution for the sale 
of obscene writings or pictures, it was 
held in State v Locks (1964) 97 Ariz 
148, 397 P2d 949, that it is incumbent 
upon the court to determine whether 
the material is obscene as a m atter of 
law, the court pointing out that unless 
the m aterial is obscene as a  m atter of 
law, the dissemination thereof is pro­
tected by the First Amendment to the 
Constitution of the U nited States.

W hether or not the language is ob­
scene is a question of law primarily for 
the court to decide as a m atter of law. 
Spears v State (1965, Miss) 175 So 2d 
158 fa  criminal prosecution for using 
obsccte language over the telephone).

[b] Scope of appellate review
All authorities agree upon the propo­

sition that an appellate evurt has the 
power to review determ inations concern- 
ing obscenity, whether m ade by the jury
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or the trial judge.1 However, the au ­
thentic! do not agree upon the extent 
and icope of appellate review.

Some authoritie! hold that the appel­
late court will make an independent 
determination of obscenity, irrespective 
of the findings below.

US—Grove Press, rnf. v Christen- 
berry (I960, CA2 NY » 276 F2d 133 
(stating that even factual matters must 
tie reviewed on appeal against a claim 
of denial of a constitutional right).

Ill -C hicago v Kimmrl (1964 ) 31 III 
2d 202, 201 NE2d 3(16 (stating that an 
appellate court makes an independent 
constitutional judgment as to whether 
material is in fact obscene or constitu­
tionally protected).

M o—State v Y'ollmar (1965, Mo) 389 
SW2d 20, 28.

NJ — State v Hudson County News 
Co. (1963) 41 N J 247, 1% A2d 225 
(stating that on appeal each appellate 
court must make an independent exami­
nation of w hether the attacked material 
ij suppressiblc within constitutional 
standards).

Rejecting the contention hat deter­
mination of obscenity of a particular 
motion picture, book, or other work of 
expression can be treated as a purely 
factual judgm ent on which a jury’s ver­
dict is all but conclusive, or that in any 
event the decision can be left essentially 
to state and lower federal courts, with 
the United States Supreme Court exer­
cising only a limited review, such as that 
needed to determ ine whether the ruling 
below is supported by sufficient evidence, 
Mr. Justice Brennan, joined by Mr. Jus­
tice Goldberg, pointed out in their sep­

2. A court of review retains responsibility 
for rendering the ultim *e judgment upon 
constitutional infringement. Ackerman v 
United States fICO*. CA9 Cal) 293 F2d 
449.

The view that the question of obscenity 
of magazines, and in particular the question 
whether magazines were offensive on their 
face so aj to be properly barred from the

ara te  opinion in Jacobeilis v Ohio (1964) 
378 US 184, 12 L ed 2d 793, 84 S C t 
1676 (a case in which no majority of 
the justices could agree on an opinion), 
that such an abnegation of judicial su­
pervision in this lield would he incon­
sistent with the court's duty to uphold 
the constitutional guaranties of freedom 
of speech and press, the question w heth­
er a particular wutk Is obscene neces- 
sarily implicating an issue of constitu­
tional law, since it is only "obscenity" 
that is excluded from the constitutional 
protection. It w a a ju iih e r  stated that 
tuch an issue must ultimately he de­
cided by the United States Supreme 
Court. T he conclusion was that the 
United States Supreme Court cannot 
avoid making an independent constitu­
tional judgment on the facts of the case 
as to whether the material involved is 
constitutionally protected.

W here the trier of facts has deter­
mined the question of obscenity in the 
context of constitutional guaranties of 
freedom of speech and press, an appel­
late court is not bound by the conclusions 
of the lower courts or of juries but will 
re-examine the evidential basis on which 
those conclusions are founded. T his 
rule applies to findings in the lower fed­
eral courts as well as to findings of state 
courts. K ahm  v United States (1962, 
CAS Fla) 300 F2d 78, cert den 369 US 
859, 8 L ed 2d 18, 82 S Ct 9-19.

W hile recognizing that in cases in 
which fact questions are submitted to a 
jury, appellate review of the fact issues 
is ordinarily limited to a  determ ination 
of w hether there was substantial evi­
dence from which the ju ry  could reason­
ably have found the facts in question, 
the court in State v Vollmar (1965, M o)

mail under 18 USC^ 1461. was. as an issue 
involving factual matters entangled in a 
constitutional claim, ultimately one for the 
United States Supreme Court waj expressed 
by Harlan and Stewart. JJ.. in Manual 
Enterprises, Inc, v Day (1962) 370 US 478,
8 L cd 2d 639. 82 S Ct 1432. a ease in which 
a  majority of the justices could not a g T ee  up­
on an opinion.



5 ALR3d OnscEMiTY 1193
3 ALK3d 115(1 i  I3 |c ]

389 SW2d 20, 28, accepted "the now 
prevailing view" that in obscenity cases 
the issue for determination is subject 
to constitutional limitations and the 
courts are faced with an obligation to 
m ake an independent determination of 
the constitutional issue, which cannot be 
avoided bv considering "obscenity" as a 
fact question only.

T he highest court of a state, no less 
than  the United Slates Supreme Court, 
cannot escape its responsibility in de­
fining the obscenity of material involved 
in a case by saying that the trie of the 
facts, w hether a jury or a ju d g e , has 
labeled the questioned m atter as "ob­
scene." People v Richmond County 
News, Inc. (1961) 9 NY2d 578, 216 
NYS2d 369, 175 NE2d 681.

T h e  rule that where the evidence is 
docum entary the appellate court is not 
bound by the inferences drawn there­
from by the trier of facts has been ap ­
plied in obscenity cases. Atty. Gen. v 
Rook Named "Tropic of Cancer" (1962) 
345 Mass 11, 184 NE2d 328.

In M cCauIev v Tropic of Cancer
(1963) 20 Wis 2d 134. 121 NW2d 545, 
5 ALK3d 1140 (a declaratory judgment 
proccedine in svhich the issue was 
w hether the boc* "Tropic of Cancer" 
is obscene), the court said that although 
there was no greater conflict in the ex­
pert testimony in this case than there 
appears to have been in the M assa­
chusetts case of Atty. Gen. v Book 
N am ed "Tropic of Cancer" (1962) 345 
M ass 11, 184 NE2d 328, supra, the 
court deemed the reading of the book 
to constitute the most weighty factor in 
the determ ination and did not consider

3. See, however, the concurring opinion 
of Warren. Ch. J., in the Roth Case, where 
he pointed out that the constitutional prob­
lem in defining obscenity, in t' e last analysis, 
becomes one of particularized judgments 
which aopellate courts must make for them­
selves; and that reviewing courts cannot 
escape thi* responsibility by saying that the 
trier of the facta, whethrr a jury or a judge, 
has labeled the questioned matter ai “ob­
scene," since if "obscenity” is to be sup-

itself bound by the decision of the trial 
court, based on the trial judge’s reading 
of it.

♦
O n the other luvnd, there are some 

authorities which would limit the scope 
of appellate review of findings as to ob­
scenity according to the quantum  of 
evidence supporting the finding made 
by the trier of facts.

Absent an erroneous definition of ob­
scenity, an appellate court cannot upset 
the jury’s determination unless, upon 
consideration of the m aterial in its en­
tirety, the jury could not reasonably 
reach such a conclusion. People v Wil­
liamson (1962) 207 Cal App 2d 839, 24 
Cal R p tr 734, cert den 377 US 994, 12 
L ed 2d 10-17, 84 S C t 1902, reh den 379 
US 071, 13 L ed 2d 77, 85 S C t 13.

M r. Chief Justice W arren and Mr. 
Justice Clark, in a dissenting opinion in 
Jacobeilis v Ohio (1964) 378 US 184, 
12 L ed 2d 793, 84 S C t 1676 (a crimi­
nal prosecution under an antiobscenity 
s ta tu te ), expressed the view that they 
would accept the judgments of the ap ­
propriate state and federal courts made 
pursuant to the Roth rule, limiting 
themselves to a consideration only of 
w hether there is sufficient evidence in 
the record upon which a finding of ob­
scenity could be made, or requiring 
som ething more than merely any evi­
dence, but something less than substan­
tial evidence, on the record as a whole.*

[c] Review of administrative findings
T he courts are not in agreement as 

to the scope of appellate review of ad­
m inistrative findings of obscenity.4

pressed, the question whether a particular 
work is of that character involves not really 
an issue of fact but a question of constitu­
tional judgment of the most sensitive and 
delicate kind.

4. Apart from findings of the Post Office 
Department under federal statutes baning 
obscene matter from the mails, administra­
tive findings of obscenity have been made 
in the past primarily under motion-picture 
censorship statutes. However, the United
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O n die one hand, it has been held 
that administrative findings of obscenity 
are not conclusive upon the reviewing 
court even though they are based upon 
substantial evidence. Grove Press, Inc. 
v Christcnberry (1960, CA2 NY) 276 
F2d 433 (dealing with an order of the 
Post Office D epartm ent excluding from 
the mail, as obscene, the novel "Lady 
Chattcrley's L over").

O n the o ther hand, the view has been 
taken that a court must accept the con­
clusion reached by an  administrative 
agency which has been properly granted 
the authority to ascertain the fact of 
obscenity, such as the Post Office D e­
partm ent, where that conclusion is sup­
ported by substantial evidence and not 
in disregard o r violation of the o ther 
standards to be applied under a review; 
and that this rule applies even though 
a denial of constitutional rights is 
claimed.* Big Table, Inc. v Schroeder 
(1960, DC III) 186 F Supp 254 (where, 
however, the court, applying this stand­
ard, held, contrary to the finding of the 
Post Office, th a t the magazine involved 
was not obscene).

5 16. Necessity and admissibility of evi­
dence

[a] Generally
It is a denial of due process for the  

trial court not to allow defendant to 
prove contem porary com m unity stand­
ards on the issue of obscenity. Re 
Harris (1961) 56 Cal 2d 879, 16 Cal 
R ptr 889, 366 P2d 305, vacated on other 
grounds 374 U S 499, 10 L  ed 1044, 83 
S Ct 1876; People v Aday (1964) 226 
Cal App 2d 520, 38 Cal R p tr 199, cert 
den 379 US 931, 13 L ed 2d 343, 85

States Supreme Court, in Freedman v Mary­
land ( 19(A) 380 US 51. 13 L ed 2d 649. 85 
S Ct 734, required, as a prerequisite to the 
validity of surh a statute, that a censor 
who wants to disapprove a film on the 
ground of obscenity obtain a judicial deter­
mination of the issue within a specified brief 
period.

3. See. however. Manual Enterprises, Inc. 
y Day (1962) 370 US 478, 8 L ed 2d 639,

S C t 329 (recognizing rule and holding 
that a determ ination of obscenity m ay 
be made by a grand jury, insofar as the 
issue of probable cause is concerned, 
without the necessity of receiving evi­
dence as to such standards). But see 
State v Vollma- (1965, M o) 389 SW2d 
20, holding that the trial court did not 
err in excluding defendant's proffered 
expert tcstinjjyiy io the effect th a t the 
allegedly obscene publications would 
conform to the general community 
standards and hence were not obscene.

Where the conviction o r acquittal of 
the defendant of a  charge of having sold 
an obscene book (Tropic of Cancer) 
depended on w hether or not the book 
was in fact obscene, it was held in 
Yudkin v S tate (1962) 229 M d 223, 182 
A2d 798, that the defendant was pre ju ­
diced by the refusal of the trial court 
to permit him to offer the testimony of 
expert witnesses, who, had  they been 
allowed to do so, would have testified 
that the book had literary m erit, that 
it fell within contem porary community 
standards, and tha t it would not stim u­
late lustful thoughts in the average 
reader. T he court relied upon the 
American Law Institute, Model Penal 
Code, proposed official d ra ft of M ay 
4, 1962, which in § 251.4(4) stated that 
expert testimony relating to factors 
entering into the determ ination of the 
issue of obscenity, shall be admissible. 
It was further held error no t to perm it 
introduction of evidence showing that 
the Post Office D epartm ent had deter­
mined that 'T ro p ic  of C ancer" was 
mailable. Finally it was held th a t a 
“study" or critique of the book m ade 
by a novelist and critic was admissible

82 S Ct 1432, a  proceeding for injunctive 
relief against an otder of the Postmaster 
General barring, at obscene, magazines from 
the mill under 18 USC § 1461, where Bren- 
nan, J.. joined by Warren, Ch. J., and 
Douglas. J , expressed the view that the 
statute does not authorize the Postmaster 
General to exclude matter from the mails oo 
his own detenruutioo th a t  it ia obscene.
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as evidence of die literary merit of the 
book, it being error on the part of the 
trial court to refute to admit the critique 
as evidence.

Mr. Justice Frankfurter, in his scp- 
a ra te  opinion in Smith v California
(1959) 361 US 147, 4 I, ed 2d 205, 80 
S Cr 215, reh den 361 US 950, 4 L ed 
2d 383, 80 S C t 399, exprested the view 
that the due proceis clause of the Four* 
teenth Am endm ent was violated by ex* 
elusion, a t  the state criminal trial of a 
bookseller for possession of obscene 
books in his shop, of evidence through 
duly qualified witnesses regarding the 
prevailing contem porary community 
standards in determ ining obscenity. It 
was pointed out that the exclusion of 
expert testimony regarding the prevail­
ing literary  and  moral community 
standards or the psychological or phys­
iological consequences of questioned 
literature went to the very essence of 
the defense and therefore to the con­
stitutional safeguards of due process.

While in a criminal prosecution for 
unlawful possession of obscene books a 
state is not constitutionally compelled to 
adm it expert testimony as to community 
standards of obscenity, the due process 
clause of the Fourteenth Amendment is 
violated where the tna l udge turned 
aside every attem pt by defendant to in­
troduce evidence beanng on such stand­
ards. T h is was pointed out by Mr. 
Justice H arian, dissenting in part and 
concurring in p a n  in Smith v California 
(U S) supra, where the majority of the 
court did not reach that question. (See 
footnote 4 of the coun 's opinion.)

♦
In  a crim inal prosecution for mailing 

obscene m atter it is not neceturv  for 
the government to  introduce expert tes­
timony a t  to the obscene nature of the 
m aterial mailed, particularly where the

defendant was allowed to introduce wit. 
ncises on that point. K ahin v United 
States (1962, C .\5  Fla) 300 F2d 78, 
c rrt den 369 US 859, 8 L ed 2d 18, 82 
S C t 949.

(b) Admissibility of other literary ma­
terial

T he courts are not in agreement as 
to whether m aterial o ther than the ma- 
terial challenged as obscene is admis­
sible to show die prevailing community 
standard.

O n the one hand, it was held error in 
Yudkin v S tate (1962) 229 Md 223, 
182 A2d 798, supra f 16(a), for the 
trial court to refuse to  adm it evidence 
of other books on sale in the community, 
since, as stated by M r. Justice Harlan 
in his separate opinion in Smith v Cali­
fornia (1959) 361 US 147, 4 L ed 2d 
205. 80 S C t 215. reh cien 361 US 950, 
4 L ed 2d 383, 80 S Ct 399. the com- 
m unuv cannot, where liberty of speech 
and press are at issue, conuemn that 
which it generally toleiates.

O n the o ther hand, evidence of 
literary material o ther than tha t alleged 
to be obscene was held inadmissible to 
show contemporary community stand­
ards, in People v Finkrlstein ' 19621 II 
NY2d 300, 229 NYS2d 367, 183 NE2d 
661, cert den 371 US 863, 9 L ed 2d 
100, 83 S Ct 116. a crim inal prosecution 
for the sale of obscene bocks, where the 
court pointed out th a t the proffered evi­
dence was irrelevant to  the issue of 
whether or not the tw o books sold by 
defendants were obscene, since the fart 
that certain o ther and different publi­
cations were seen in bookstores and on 
magazine stands was no indication that 
they were sold o r read, or th a t to the 
average person applying contem porary 
community standards they were not ob­
scene.

E  H. S c i to n o i .
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RE: Proposed Amendents lo 1 IP 140
The intent o f the House State Affairs committee in introducing I IB 140 is lo 

p rov ide candidates protection from  political lawsuits charging them with violation 
o f the Open Meetings Act.

We are referring to malicious, not frivolous, lawsuits. Suits brought with the 
solo intention o f  creating harm and slandering a candidate's character, particu larly 
during the campaign season.

O u r intent is to prov ide a reasonable balance between the public's right to 
know and an individual's right to be protected from malicious acts.

Un fo rtuna te ly , Alaska's Open Meetings Act presents the opportun ity  lo r  
ind iv idua ls  o r politica l organizations to pervert good public policy into political 
gamesmanship .

Imagine a scenario whereby a candidate in a hotly contested race is suddenly 
faced with a barrage o f lawsuits days before an election. The painfu l facts are that 
lawsuits charging legislators with violating the Open Meetings Act is front page 
headline news. A story explaining that the courts found the suit to be without merit 
gets buried on the back page, after the election, when the harm  has already been 
done.

Both candidates and the public need to have some protection from this kind 
o f  action. HB 140 seeks to provide that protection.

The exact language o f  HB 140 is less important than making sure that: 1) 
legislators arc protected from malicious acts and 2) the public is protected against 
false accusations which deprive them o f the ability to choose their representatives 
with the fu ll facts before them.

However, the committee feels there may be other ways to p rov ide this 
p rotection  and asks that the House Judiciary committee ca re fu l ly  consider 
alternatives to prevent Alaska’s Open Meetings Act from being potentially used as a 
political tool.

You should note that HB 140 passed the House Slate Affairs committee with 5 
do pass - those members absent support the Bill as written.
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MEMORANDUM

TJ: Representative Dave Donley

ATTfl: Veronica Slajer

FROM: Maria Gladziszewski.
Legislative Analyst" ’ ) J j

RF: Defending Public Officials Charged with Violating Open Meeting Laws
Research Request 89.325

You asked us to find out what other states do to defend public officials 
charged with violating open meeting laws. In each of five states, I spoke with 
the assistant attorney general that handles open meetings issues. In general, 
absent some gross violation, the public agency that employs the official 
charged with violating the open meeting law pays for the defense of the 
official. Arizona is the only state contacted that did not pay for the 
defense of officials charged with violating open meetings law. Detailed 
comments follow.

Arizona The open meeting law in Arizona states that a public body may not 
use state funds to defend an official charged with violating the law. The 
Office of the Attorney General enforces the open meeting law in Arizona and so 
would be in charge of prosecuting the official, not defending the official. 
The attorney general's office takes complaints regarding possible violations 
of the open meetings law and tells those charged with violating the law that 
they have 30 days from the violation to conduct in public the business 
allegedly conducted in private. The attorney general with whom I spoke knew 
of no open meetings cases that have gone to court in Arizona.

Colorado No provision in Colorado's open meetings law addresses the issue of 
payment for defense or payment to plaintiffs in court cases. The Colorado 
attorney general's office has not yet faced a case of having to defend an 
official charged with violation of their open meetings law; the attorney 
general's office would decide on each case, considering whether the official's 
actions were willful and wanton. In general, however, the Office of the 
Attorney General is responsible for defending public officials. The assistant 
attorney general with whom I spoke did not know of a case where the attorney 
general's office refused representation to an official charged with violating 
a law.
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Oregon The attorney general with whom I spoke could not recall defending an 
official charged with an open meetings law violation. No specific provisions 
on payment for defense are in Oregon's open meetings statutes; the Office of 
the Attorney General would likely defend the official. In Oregon, however, 
defendants are personally liable to the governing body for attorney fees 
awarded to successful plaintiffs (i.e., if the court awards attorney fees to 
a plaintiff then the official must personally pay the fees).

Texas The Office of the Attorney General would be required to defend a state 
official charged with violating the open meetings law. A local governing body 
(school district, city counsel., etc.) would be responsible for defending its 
officials charged with violations. If the court awarded attorney fees to a 
plaintiff, the public agency would pay the fees absent flagrant disregard of 
duties by the official. The attorney general with whom I spoke said, however, 
that virtually no prosecution of the open meetings act has occurred in Texas 
(the one case of an alleged violation in recent years was settled with a 
promise not to violate the law again).

Washington The open meetings law in this state requires that if the public 
official charged with violating law is convicted, the state agency pays for the 
attorney fees and costs of the plaintiff. The open meetings law in Washington 
also requires that the individual convicted of violating the law pay a $100 
personal penalty if the court considered the violation intentional.

I hope this information is useful. Please call this office if you have further 
questions.



March 30, 1989

M E M O R A N D U M

TO: Representative Dave Donley

FROM: Diana Rhoades

RE: Defending public officials charyed with violating open
meeting laws

Georgia There is no open meetings law in Georgia that applies to 
the General Assembly. The Office of the Attorney General is 
responsible for defending all state agencies except the General 
Assembly because a court ruling determined open meetings did not 
apply to them. All legislation that has been initiated to require 
the Assembly to have open meetings has failed. If this legislation 
were to pass, the assistant attorney general with whom I spoke said 
that the Office of Legislative Counsel would defend the Assembly.

Idaho No provision in Idaho's open meetings law addresses the 
issue of payment for defense or payment to plaintiffs in court 
cases. The Idaho attorney general's office has not yet faced a 
case of having to defend a state official charged with violation of 
their open meetings law. They operate with the theory that you can 
correct closed meetings by later having the meeting in open.

Alabama There is no open meetings law for the Alabama State 
Legislature. The Office of the Attorney General in Alabama 
enforces the open meetings law as it applies to boards, bodies, and 
commissions, and so would be in charge of prosecuting those 
officials, not defending. Legislators can conduct closed meetings 
in Alabama and those meetings have never been questioned.

California The Legislative Council of the California State 
Legislature is responsible for defending members of the 
legislature. However, the assistant attorney general with whom I 
spoke said there has never been a case against a public official up 
until a few weeks ago. They are currently investigating an 
executive session that was held without notice.

Massachusetts Massachusetts has three open meetings laws; one each 
for local, county, and state public bodies. These laws are 
enforced by a committee made up of three registered voters, the 
Attorney General, and the District Attorney. The public agency 
that employs the official charged with violating the open meetings 
law pays for the defense of the official. However, the



Massachusetts legislature is exempt from the open meetings lav/.

New York No provision in New York's open meetings lav/ addresses 
the issue of payment for defense or payment to plaintiffs in court 
cases. The Office of the Attorney General in New York referred my 
questions to New York's Committee on Open Government. The 
executive director with whom I spoke knew of no open meetings cases 
that have gone to court in New York. Furthermore, there would have 
to be a quorum of the committee or the Assembly to constitute a 
violation, in which case the entire committee or entire Assembly 
would be held responsible and the Assembly would cover the costs. 
If, in fact, an individual official were sued they would cover 
their own court costs.

Florida There is no open meetings law for the Florida State 
Legislature.



F e b r u a r y  22, 1 9 6 9

Representative Ron Larson 
P.O. Box V (MS 3100)
•Juneau, Alaska 99811

Dear Representative Larson:

HB 140 as it stands seems to try to price the common rnan 
out of interest in government to the benefit of the judicial 
system by giving the judicial system free rein in possibly 
playing maliciously or frivolously itself in assessing court 
costs, attorneys fees, etc., to a plaintiff.

Really, HB 140 should be thrown out and substitute that 
the AO defend legislators at no cost to t h e  legislator and the 
maximum fine should be $200 paid by the legislator.

Sec. 24.40.050 - It the Legislative Council is capable of 
determining reasonable attorney fees, then the bill should state 
what the maximum reasonable attorn*- > f*.. > should be that the 
Council will bear or pay.

Sec. 24.40.060 - In the first line the word "court" 
should be changed to jury. Again, rnaxirnurns for court costs, 
attorneys fees and other costs should be established in the bill.

Sec. 24.40.070 - Legislators should inform potential 
defense attorneys what the maximum attorney fees that the Council 
will pay for, then get an attorney that can do the job for the 
price or a public defender or the A. Cl

If it appears that attorneys fees and cost would 
approximate the maximum fine, then sound business would imv. jbe 
charged legislator plead nolo contendre and the Legislative 
Council pay his fine in lieu of attorney fees.

If a jury decides that a suit was either malicious or 
frivolous then that attorney should not charge the plaintiff and 
the attorney should pay court costs and other attorney fees.

Gary/Sriart, President 
AldbL*. Ttn Party, Mat-Su Branch

2.*. 41, Palmer, AK 99645 
745-2055

Sent to:
Gov- * n n' Cowper
Senators Kerttula S,- Ssyrnanski
Reps. Menard anil I arson

Please copy for and pass to appropriate legislators if helpful.
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|H A M E N D M E N T

|| O F F E R E D  IN THE HOUSE BY BROWN

1  TO: HR 140

•1 Page 1, lines 8 - 9 :

W  Dele te  "and a m e n di ng  A l as ka  Rule of Civil P r o c e d u r e 82 and A l a s k a  Rule

Bjj of A p p e l l a t e  Procedure 508;"

■I Page 1, lines 19 - 25:

|H D elete all material.

U  Page 1, line 26:

I] D e l e te  "Sec. 24.40.070"

■] Insert "Sec. 24.40.060"

i  Page 2, line 7:

| D elete "Sec. 24.40.080"

l| Insert "Sec. 24.40.070"

| Page 2, line 11:

Delete "Sec. 24.40.090"

Insert "Sec. 24.40.080"

Page 2, lines 16 - 1 9 ;

Delete all material.

' -1- 3/1/89
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Bradley

A M E N D  M E N T

O F F E R E D  IN T H E  H O U S E  BY BROWN

TO: HB 140

Page 1, line* 6:

D e l e t e  " r e l a t i n g  to v i o l a t i o n s  of"

Insert " i m p l e m e n t i n g "

Page 2, a ft er  line 15:

Insert a n e w  bill sect io n  to read:

"* Sec. 2. AS 4 4 . 6 2 . 310(d) is a m e n d e d  to read:

(d) Th is  secti o n does not apply to

(1) j u d i c i a l  or q u a s i - j u d i c i a l  bodi es  wher. h o l d i n g  a m e e t­

ing s o l e l y  to mak e  a d t c i s i o n  in an a d j u d i c a t o r y  p ro ce e di ng ;

(2) juries;

(3) p a ro le  or p a r d o n  boards;

(4) m e e t i n g s  of a h o s p i t a l  medical staff; [OR]

(5) m e e t i n g s  of the g o v e r n i n g  b o d y  or any c o m m i t t e e  o f  a

h o s p i t a l  w h e n  h o l d i n g  a m e e t i n g  sole l y to act u p o n  m a t t e r s  of p r o f e s­

sional q u a l i f i c a t i o n s ,  p r i v i l e g e s  or d i s c i p l i n e ; or

(6) su b co m m i t t e e s  of the l e g i s l a t u r e ."

R e n u m b e r  f o l l o w i n g  bill sections a c c or d in gl y.

- 1 - 3 / 1 / 8 9



Prepared by Rep Kay Brown 
M arih H IW )

PROPOSED AMENDMENTS TO IIJR I. HB MO. and UNIFORM RUI.R 23

INTRODUCTION: THE NKHI) FOR AN AMENDMENT TO THE
CONSTITUTION

• Openness is fundamental to good government

• In the League of Women Voters lawsuit over the closed budget 
discussions in caucus meetings during the 1986 session; the crucial issue 
concerned the right of the press and public to know and understand 
the deliberations of their elected representatives. Defense lawyers 
for the legislature did not contest the charges that the legislature held 
secret budget meetings or that these meetings violated the 
legislature's Uniform Rule 22.

• The SUPERIOR COURT found an implied righ t of access to proceed 
mgs of the legislature under the Constitution, and appeared to hold that 
discusjion and binding decisions on substantive legislation cannot 
be made in a private caucus.

• The SUPREME COURT ruled that it had no jurisdiction in the open 
meetings dispute and accordingly could not force the legislature to comply 
with the Open Meetings Act.

• One legislator characterized the Supreme Court ruling as giving 
legislators a “blank check" in view of the Court's finding that the 
legislature's conduct was above the law that requires other slate and 
local officials to conduct public business openly.

• The only way to remedy this deficiency is a constitutional amendment 
that would mandate legislative adherence to the Open Meetings Act and



provide for judicial cnforccmcnl in the instance of a violation It pro 
vidcs the legal framework to protect the publics right to openness in the 
legislative process

I S S U E S  T H A T  H A V K  A R I S E N  D U i U M  C O N S  I D E R A T  I O N  O P  I IJ R  I .

I. Subcommittees

• Does committee imply subcommittee as well? (Under the 
current statute, subcommittee meetings must be open and noticed I 
Is a quorum just two people, in the case of a three-person 
subcommittee?

• There is a need for flexibility by subcommittees appointed to 
work on legislation. The need for quick resolution of concerns 
on bills in order to speed action by the full committee requires 
the flexibility to meet and talk informally, at times, without 
the notice requirement.

• Budget subcommittees seem to be the area of most concern The 
budget process must be open; decisions made in Juneau are of vital 
interest to all Alaskans as the state comes to terms with declining 
revenues.

• The appropriate place to address subcommittees is in the Uniform 
Rules. The current Rule 23 applies to notice requirements
of standing, special and joint committees.

Proposed amendment to the Open Meetings statute would exempt 
all legislative subcommittees except budget subcommittees, and 
would not affect the existing law regarding subcommittees of all 
other public bodies.

Proposed amendment to Uniform Rules would require budget sub­
committees to meet openly, give notice.



L e g is la t iv e  im m u n i t y

• A legislator, if sued, might be required to leave Juneau during a 
legislative session to appear in court

• Proposed amendment would strengthen the existing immunity in 
Article 2. Section 6 of the Constitution and make it clear that the 
open meetings provision does not invalidate legislative immunity 
during a session.

Privolous or malicious lawsuits

• Only one lawsuit has been brought over closed legislative 
meetings since statehood, and it wrasn t frivolous (League of 
Women Voters; closed budget meetings in 1986).

• This section is unnecessary and will discourage the public from 
bringing legitimate complaints.

• Proposed amendment deletes this provision.



Prepared by Rep Kay Brown
M arch 14.1989

PROPOSED AMENDMENTS TO HJR 1. HB 140 AND UNIFORM RULE 23

A M E N D M K N T S - T Q  H J R  1;

• silent on subcommittees of a committee of the legislature;
(Page 1. Lines 2 4 -2 5 : delete all materia l)

• would defer judicial proceedings against a legislator 
for an open meetings violation until ten days after that 
session adjourns.

(Page 1. after line 25: insert a new subsection (d ) )

AMENDMENTS TO HB 140:

• would delete the section relating to frivolous or malicious 
complaints, and the assessment of attorney fees and costs 
and a civil fine of $1000 on the plaintiff;

(Page 1. lines 19-25 : delete all materia l)

•  would amend the Open Meetings Statute, AS 44 .62.310,
to exempt subcommittees of the legislature except budget 
subcommittees from the open meetings requirement;

(Page 2. a fter line 15: insert a new bill section: Sec. 2.(d ) (6 ) )

• would change bill title to reflect first amendment above, 
and renumber the bill sections.



AMENDMENT TO UNIFORM.RULE 13:

• draft legislation that would create a new Rule 23A that 
does not affect the existing Rule 23a regarding standing, 
special and joint committees.

this new rule would require budget subcommittees of the 
finance committees of the legislature to post written 
notice and give 24 -hour notice of scheduled meetings to 
the chief clerk or secretary; and would require budget 
subcommittees to provide written notice to the chief clerk 
or secretary of a delay, cancellation, or change in a sched­
uled meeting.

provides for an immediate effective date.
(Section 1 amends Uniform Rules by adding a new ru le . Rule 
23A BUDGET SUBCOMMITTEES: Section 2 adds effective date)



Page 1, lines 2k - 25:

D e l e t e  all material.

R e l e t t e r  the f o l l o wi ng  s u b s e c t i o n  accordingly.

6-0050Ea
Bradley

A M E N D M E N T

O F F E R E D  IN THE  H O U S E

TO: C SH JR  1 (State Affairs)

BY B R OW N

- 1 - 2/27/89
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6 - 0050Eb 
Brad le y

A M E N D M E N T

O F F E R E D  IN TH E H O U S F  BY BROWN

TO: C SH JR  1 (State Affairs)

Page 1, a f t e r  line 25:

I nsert a n e w  s u b s e c t i o n  to read:

"(d) A judicial p r o c e e d i n g  b r o u g h t  duri ng  a sess io n  of the 

l e g i s l a t u r e  a g a in st  a m e m b e r  o f  the l e g i s l a t u r e  for a v i o l a t i o n  of 

this s e c t i o n  shall be d e f e r r e d  u n t i l  ten days after the a d j o u r n m e n t  of 

that s e s s io n of the l e g i s l a t u r e . "

R e l e t t e r  the f o l l ow in g s u b s e c t i o n  accordingly.

- 1 - 3/1/89
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6 -0605Ab
B r a d le y

A M E N  D M  E N T

O F F E R E D  IN T HE HOUSE BY BROWN

TO: HB H O

Page 1, lines 8 - 9 :

Delete "and a m e n di ng  A l a s k a  Rule of Civil P r o c e d u r e  82 and A l a s k a  Rule

of A p p e l l a t e  P r o c e d ur e 508;"

Page 1, lines 19 - 25:

D e l et e all material.

Page 1, line 26:

D el et e "Sec. 24.40.070"

Insert "Sec. 24.40.060"

Page 2, line 7:

D e le te  "Sec. 24.40.080"

Insert "Sec. 24.40.070"

Page 2, line 11:

D e l e t e  "Sec. 24.40.090"

Insert "Sec. 24.40.080"

Page 2, lines 16 - 19:

D el et e all material.

- 1 - 3/1/89



R e n u m b e r  f o l l o w i n g  bill section accordingly.

6-0605Ab
Bradley
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Bradley

A M E N D M E N T

O F F E R E D  IN T HE H O U S E  BY BROWN

T o /  HB 140

Page 1, line 6:

D e l e t e  " r e l a t i n g  to v i o l a t i o n s  of"

I nsert " i m p l e m e n t i n g "

Page 2, af te r line 15:

I n se rt  a n e w  b i l l  s e c t i o n  to read:

"* Sec. 2. AS 4 4 .6 2. 31 0( d ) is a m e n d e d  to read:

(d) This s e c ti on  does not a p p l y  to

(1) j u d i c i a l  or q u a s i - j u d i c i a l  bodie s w h e n  h o l d i n g  a m e e t­

ing s o l e l v  to m a k e  a d e c i s i o n  in an a d j u d i c a t o r y  proceeding;

(2) iuries;

(3) p a r o l e  or p a r d o n  boards;

(4) m e e t i n g s  of a h o s p i t a l  m e d i c a l  staff; f O R 1

(5) m e e t i n g s  of the g o v e r n i n g  b o d v  or any c o mmittee of a

h o s p i t a l  w h e n  h o l d i n g  a m e e t i n g  s ol el v to act u p o n  m a t t e r s  of p r o f e s­

sional q ua li f i c a t i o n s ,  p r i v i l e g e s  or d i s c i p l i n e ; or

(6) s u b c o m m i t t e e s  of the l e g i s l a t u r e  ex cept for the b u d g e t  

s u b c o m m i t t e e s  of the finance c o m m i t t e e s ."

R e n u m b e r  f o l l o w i n g  b i l l  se ct io ns  acco rd in gl y .

- 1 - 3/10/89
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6 -1008A
Cook
3/9/89

IN TH E H O U S E  BY BROWN

H O U S E  C O N C U R R E N T  R E S O L U T I O N  NO.

IN THE  L E G I S L A T U R E  OF T H E  ST AT E OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

P r o p o s i n g  an ame nd me n t to the U n i f o r m

Rules of the A l a s k a  State L e g i s l a t u r e  

r e l a t i n g  to b udget subcomm it te e s;  and 

p r o v i d i n g  for an e f f e c t i v e  date.

BE IT R E S O L V E D  BY T HE L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1 . The U n i f o r m  Ru le s of the A l a s k a  State L e g i s l a t u r e  are

a m e n de d by addi ng  a n e w  rule to read:

R U L E  2 3 A . B U DG ET  S U B C OM MI TT EE S.  W r i t t e n  n o ti ce  of the time, 

place, and subject m a t t e r  of a m e e t i n g  of a s u b c o m m i t t e e  of a finance 

c o m m i t t e e  char ge d w i t h  w o r k i n g  on the state bu dget shall be posted and 

p r o v i d e d  by the p e r s o n  w h o  chairs the s u b c o m m i t t e e  to the c hi ef  clerk 

or s e c r e t a r y  at least 24 ho ur s b e f o r e  the me eting. A  s c h e d u l e d  m e e t­

ing of a b u dg et  s u b c o m m i t t e e  of a f i n an ce  c o m m i t te e m a y  be d e la y ed  or 

c an ce ll ed , or a c hange in the place or subject m a t t e r  m a y  be m a d e  at

a ny time. W r i t t e n  n ot ic e of a delay, ca nc el la t io n,  or change shall be

p o s t e d  and p r o v i d e d  to the c hi ef  c l e r k  or secretary. If possible, 

n o t i c e  of a meeting, delay, ca nc el la ti on ,  or chan ge  shall be a n n o u n c e d  

b y  the chief c lerk or s e c r e t a r y  and p u b l i s h e d  as a n o t i c e  in the 

j o u r n a l  of the house.

* Sec. 2. The a m e n dm e nt  p r o p o s e d  by this r e s o l u t i o n  takes effect i m m e­

diately .





P re p a r e d  by 
Hep Kay Brown 
March  17. 1989

By: H r o v n .  Menard .  Hudson. 
Koponen .  ( i r u e nb e rg .  
K i l l s  and M Davis

CS HB 141 (HESS):"An Act relating to tobacco, and products 
containing tobaccos

The Committee Substitute would:

• requ ire a business license endorsement lo r  retail sales o f  cigarettes, 
cigars, tobacco, or products containing tobacco;

• designate the Department of Commerce as the licensing authority 
lo r  tobacco retailers;

•  requ ire  a separate fee o f $25  to be issued a license endorsement or 
to renew the endorsement, which expires at the same time the 
business license expires;

• requ ire  the Court to notify the Department o f Commerce of all 
convictions o f vio lations o f AS 11 .76 .100 , selling tobacco to a minor, 
by persons holding a business license endorsement;

• provide the Department o f Revenue authority to suspend or revoke 
license endorsements if distributors, wholesa lers or manufacturers 
sell tobacco or tobacco products to non-licensed or suspended 
retailers;

• prohibit the sale of a product for which the license was issued 
during the period of the suspension or revocation of the license 
endorsement;

• provide the Department of Commerce authority to suspend or 
revoke license endorsements for a violation of the provisions of 
Section 3 of the bill, or of a regulation adopted by the Department; 
and

• provide for suspension of the license endorsement for a period of 
one year for convictions of selling tobacco to a minor.
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FULL-TIME

PART-TIME
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ANALYSIS : (Attach a separate page if necessary)
The bill creates an endorsement requirement to be placed on business licenses 
for manufacturers and distributors who sell tobacco or products containing 
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Government must kick the nicotine habit
BOSTON — Those who 

recognize th e  sym ptom s of 
w ith d ra w a l  w a tc h e d  B ill  
B ennett closely. D id he  fid ­
d le a b it  d esp e ra te ly  w ith  
h is pen? D id he  seem  ju s t a 
touch cranky? H ad  he added  
a  pound o r tw o  a ro u n d  the 
m iddle?

A fte r m ore th a n  20 years 
us a tw o-pack-a-day sm oker, 
B ennett had  gone th ro u g h  a 
s ix -d ay  c ra sh  p ro g ra m  to  
k ick  th e  h ab it. H e’d done 
th e  long w alks th ro u g h  the 
woods. H e’d done th e  ae ro ­
bics. H e’d done th e  m ed ita ­
tion . H e’d h ad  th e  a sh tra y  
on h is desk  rep laced  b y  a 
bow l of fru it  and  som e lo lli­
pops.

Now in h is second drug- 
free w eek, he  w as u n d e r  the  
s tress  of a S enate  co n firm a­
tion  hearing . B ut n o t to  w or­
ry. The new  drug czar h as to  
be one of the  m ost h igh ly  
m o tiv a ted  sm okers to  ever 
go to  a clinic. W hen h e  w as 
chosen fo r th e  job  in  J a n u ­
a ry , he sw ore h e ’d q u it. I t ’s 
b e tte r  th an  even m oney th a t  
h e’ll s tay  clean.

Indeed, B en n e tt’s p ledge 
m ade a con tem porary  case 
s tu d y  of changed a ttitu d e s  
tow ard  cigarettes. I t  h as  be­

come obvious, a t last, th a t  
c igare ttes a re  add ictive . No 
drug czar could head  up  an 
a n ti-d ru g  o p e ra tio n  w h ile  
chained  to  nicotine.

I f  th a t  is tru e  fo r B ennett, 
i t ’s tru e  fo r the  re s t o f the  
governm ent. One o f th e  o th ­
e r  s tick y  questions to  be 
asked  ab o u t o u r d rug  policy 
is th is  one: Can th e  U n ited  
S ta te s  c r e d ib ly  p re s s u re  
countries th a t  export d rugs 
to  us w h ile  w e push  ciga­
re ttes?

As a n ico tine-free B en n ett 
w as being  approved  fo r his 
new  post, th e  S ta te  D e p a rt­
m ent re leased  a rep o rt on 
in te rn a tio n a l d rug  tra f f ic k ­
ing. I t  c ited  w orld w id e  in ­
creases in  m ariju an a , op ium  
and  coca. It lis ted  coun tries 
th a t  a re  an d  a re n ’t help ing  
us in  th e  effo rt. The rep o rt 
d id n ’t lis t o u r ow n tobacco 
carte ls  o r  th e  w orld w id e  in ­
crease in  th e  use o f n icotine.

T he com parisons a re  not 
pure . Tobacco is legal and  
cocaine is illegal. P eop le  a re  
n o t being m ugged by  desper­
a te  sm okers in  p u rsu it of 
m oney fo r th e ir  n ex t h it. 
N r  a re  th e re  gun b a ttle s  in  
th e  u rb an  s tree ts  betw een  
c o rp o ra te  e x e cu tiv e s  fro m

e l l e n  

g o o d m a n

R JR  and  P h ilip  M orris.
B u t in  th e  sch em e  o f 

th ings, tobacco is fa r  m ore 
deadly . An estim ated  395,000 
A m ericans die an n u a lly  be­
cause of sm oking. T h a t’s eas­
ily  10 tim es the  n u m b er who 
d ie  from  illegal drugs, even 
if you include those add icts 
w ho die from  A ID S. In fo r­
eign policy, w e th rea ten  gov­
ernm ents th a t  d on’t  in h ib it 
th e  flow  of drugs. We also 
th re a te n  governm ents th a t 
don’t  p e rm it th e  flow  of 
c ig a r e t te s .  W h a t’s w ro n g  
w ith  th is  p icture?

A m e r ic a n  c o m p a n ie s  
m ade 600 b illio n  cigarettes 
la s t y ea r, the  h ighest num ­
b er on record. Of these, 100 
b illio n  w en t overseas, h a lf

to  th e  F a r  E ast. I t ’s no lon­
ger new s th a t th e  one trad e  
b reak th ro u g h  th e re  has been 
cigarettes.

T he tobacco  co m p an ies  
are no t, to  p u t it  m ild ly , a 
g o o d w ill a m b a s s a d o r  fo r  
o th e r  A m erican  p ro d u c ts . 
"W e’ve created  a poisonous 
env ironm en t fo r tra d e ,"  says 
R ep. C h e s te r  A tk in s  (D- 
Mass.).

A tk ins, along w ith  Dem o­
c ra tic  C a lifo rn ia  co n g re ss ­
m en H enry  W axm an and  Mel 
L evine and  K ansas R epubli­
can Bob W hittaker, has in ­
troduced  a b ill th a t  w ould a t 
least re s tra in  o u r ro le  as 
n ico tine pushers. A m erican 
com panies w ould be fo rb id ­
den from  ad v e rtis in g  over­
seas in  w ays th a t  a re  p ro h ib ­
i te d  h e re .

T he tobacco  le a f  is as 
im bedded jn  A m erican  h is to ­
ry  and  cu ltu re  as th e  coca 
leaf is in  L a tin  A m erica. I t 
is a tangled p a r t  of our 
p o litica l life. B ut if  B ill Ben­
n e tt can b reak  h is add iction  
to  th e  ev il w eed, so can th is  
governm ent.

□  Ellen Goodman is a Boston 
Globe columnist.
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t e  R e f e r r e d :  M arch  3, 1989

The JUDICIARY Com m ittee c o n s i d e r e d :

HOUSE BILL NO. 141 [LICENSING RETAIL TOBACCO SALES]
"An A c t  r e l a t i n g  t o  r e t a i l  s a l e  o f  t o b a c c o ,  t o b a c c o  p r o d u c t s ,  and d e v i c e s  
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RECOMMENDATIONS: rr U T2 i ( I I I . . ^
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Com m ittee
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HOUSE COMMITTEE REPORT
O )  • '  .
Date Referred: Feb ru a ry  3, 1989 F U RT H ER  R E F E R R A L S ‘̂ J U D I C I A R ^ /

FitfAUCE
Date of C o m m i t t e e  Action: 3 / 3 / o 9
The HEALTH. EDUCATION. & S O C I AL S E R V I C ES C o m m i t t e e  r e c o m m e n d s  that: _ , ,

H 6  M - /
HOUST B I L L  NO. 141 [LICENSING R E T A I L  T O B A C C O  SALES]
"An Act rela t in g to retail sale of tobacco, t o b a c c o  products, and devices 
for s m o k i n g  tobacco."

( / ]  be r e p la ce d w i t h  c m & m  5 5 )

[ ] have a t t a ch ed  amendment(s)

] do pass 
] do not pass 

i'- y no r e c o m m e n d a t i o n
] individual r e c o m m e n d a t i o n s  
] additio na l r e f e r r a l  to the

[ ] the same title
] a new title

C o m m i t t e e

A D O P T S : letter of intent

A T T A C H E S  N EW F I S C A L  NOTE(s): 

[ ] fiscal impact 

[/\] zero fiscal note 

[ ] zero w i t h  anal ys i s

A P P R O V E S  PREVIOUS:

[ ] fiscal note(s) published:

[ • J zero fiscal n o t e s (',) published:

S I G N I N G  O T H E R  T H A N  DO PASS:
(Do Not Pass, No R e c o m m e n d a t i o n ,  Amend)

a J o  A j j C - J c . d m i .

[ / J T u y u A O - u  y u )
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FISCAL NOTH

REQUEST:

R e v i s i o n  D a te :
T i t l e *  An a c t  r e l a t i n g  t o  t o b a c c o  and 

p r o d u c t *  c o n t a i n i n g  to b a c c o
S p o n so r :  
R e q u e s t o r :

Brown, M enard , Hudson, 
J u d i o i a r y

B i l l  V e r s i o n :  
P u b l i s h  D a t e :

A g e n c y  A f f e c t e d :  
BRU:

C om ponen ts :

CS HB 141 (HESS) 
3/3/89

A la s k a  C o u rt S y s t e m  
T r i a l  C o u r t s

EXPENDITURES/REVENUES: (T housan ds o f  D o H a tfe J
OPERATING p y  89 FY 90 W FY 92 FY 93 FY 94

P e r s o n a l  S e r v i c e s  . . . .  . * . ,........ ...................................................................................
T r a v e l  ...............................................................................................................................................
C o n t r a c t u a l  ....................................................... ............................... ..... .........................................
8 u p p l l e s ............................... ............................................................................. .....  . . . .  . . . .
E qu ipm ent . . . .  . . .  .......................................................................................................
Land 6 S t r u c t u r e s  . . . .  . . . . ............... . . . . . .
Grants t  c l a i m s  . . . .  . . .  .......................................................................................................

TOTAL OPERATING 0 .0  0 .0  0 . 0  0 .0  0 .0  0 .0

i i u m i iM J . . . . • t e e • e  e  e • • e e t  • • • » i  « i

I WM e e e e • t e e • m m m e e • e t e a s • t e e

FUNDING: • '(Thousands of Dollars)
G e n e r a l  Funds 0 .0  o .o  0 . 0  0 .0  o .o  0 .0
F e d e r a l  Funds....................................................................................................................................................................
O th e r  . . . .  . . . .  * « • . . . . .  • . ...............................

TOTAL 0 ,0  0 .0  0 , 0  0 .0  0 .0  0 .0

p o s i t i o n s : ; , -  . m m i m  ' i  *
F u l l - t i m e ............................... ...............................................................................................................................................
P a r t - t i m e ............................... ...............................................................................................................................................
T em p o ra ry  . . . .  . . . .  . . . .  . . . .  .........................................

ANALYSIS: (Attach a separate page if necessary)

No f i s c a l  I m p a c t .

P r e p a r e d  b y :/ t f a n  s t r a n d b e r g ,  p fe n e ra l  C ounse l Phone:
D i v i s i o n :  A l a s k a  C o u rt  S y s t e m  D a te :

A p p ro ved  b y : /^ f e l ? ^ H ? )̂ n o w ^ n f ^ I I ,  A d m i n i s t r a t i v e  D i r e c t o r  D a te :
A g e n c y :  A l a s k a  C o u rt  S y s t e m

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :
L e g i s l a t i v e  F in a n c e  
L e g i e l a t i / e  S p o n so r  
R e g u e s t o r
O f f i c e  o f  M anagem ent & B u d g e t  
Im p a c te d  A g e n c y ( i e s )

2 6 4 -8 2 2 8
0 3 / 1 6 / 8 9
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No. 1

STATE OF ALASKA
1989 LEGISLATIVE SESSION

BILL VERSION: CSHB 141 (HESS) 
PUBLISH DATE: HOUSE 3/3/89

REQUEST:
FISCAL NOTE

Revision Date: Aqency Affected: Revenue
Title: An act relating to tobacco BRU: Income & Excise Audit
and products containing tobacco
Sponsor: Brown Components: Operating
Requestor: H. E & S

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 1 FY 90 1 FY 91 1 FY 92 1 FY 93 1 FY 94 1 FY 95
|________0PERATIN6________________ |_________ |_________ |_________ |_________ |_________ [I PERSONAL SERVICES | 0 I 0 | 0 I 0 I o I oI TRAVEL | 0 I 0 | 0 I 0 I o I o
| CONTRACTUAL | 0 ! 0 0 ! 0 I 0 I oI SUPPLIES | 0 l 0 I 0 I 0 ! 0 I 0
| EQUIPMENT | 0 I 0 I 0 I 0 ! 0 ! 0| LANDS & STRUCTURES | 0 I 0 I 0 ! o I 0 ! 0I GRANTS, CLAIMS | 0 I 0 I 0 0 I 0 0
1 MISCELLANEOUS 1 0 I 0 I 0 I o I 0 i o
1 TOTAL OPERATING 1 0 I 0 I 0 I 0 I 0 I o
1 CAPITAL 1 0 I 0 I 0 I 0 I 0 I o
1 REVENUE 1 0 I 0 I 0 I 0 I 0 I o
FUNDING: (Thousands of Dollars)I GENERAL FUND | 0 I 0 I 0 I o I 0 I oI FEDERAL FUNDS | 0 I 0 I 0 I 0 I 0 I oI OTHER | 0 I 0 I 0 I o I 0 i 0
1 TOTAL 1 0 I 0 I 0 I 0 I 0 I 0
POSITIONS:I FULL-TIME | 0 I 0 I 0 I 0 I 0 I 0
| PART-TIME | 0 I o I 0 0 I 0 I 0
1 TEMPORARY 1 0 I 0 I 0 I 0 I 0 I 0
ANALYSIS: (Attach a separate page 1f necessary)

Prepared Bv: Steven E. Kettel ^ & Phone: (907) 465- 2320
Division: Income and Excise Ai/tflt u / 7V Date: February 27 . 1989

Approved by Commissioner: Hugh Malone Date: February 27 . 1989
Agency: Department of Revenue__________________________

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(les) page 1 of 1

♦



STATE OF ALASKA
1989 LEGISLATIVE SESSION

BILL VERSION: HB 141
PUBLISH DATE: 2/3/89

FISCAL NOTE
REQUEST:_______________ _______________________________________________________

Revision Date:___________________________  Agency Affected: Revenue
Title: Licensing Retail Sale Tobacco BRU: Income & Excise Audit

Snonsor: Brown Components: Operating
Requestor: (H)_HESS_____________________ ____________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING
1 FY 90 1 FY 91 1 FY 92 1 FY 93 1 FY 94 1 FY 95

1 1 1 1 1 1
PERSONAL SERVICES 1 0 1 0 1 0 1 0 1 0 1 o
TRAVEL 1 0 1 0 1 0 1 0 1 0 I 0
CONTRACTUAL 1 5.0 1 5.0 1 5.0 1 5.0 1 5.0 I 5.0
SUPPLIES 1 0 1 0 1 0 1 0 1 0 1 o
EQUIPMENT 1 0 1 0 1 0 1 0 1 0 1 o
LANOS & STRUCTURES 1 0 1 n 1 0 1 0 1 0 i o
GRANTS. CLAIMS 1 0 1 0 1 0 1 0 1 0 1 o
MISCELLANEOUS 1 0 1 0 1 0 1 0 1 0 1 o

TOTAL OPERATING 1 5.0 1 5.0 1 5.0 1 5.0 I 5.0 | 5.0

CAPITAL I 0 1 0 1 0 1 0 1 0 0

REVENUE 1 13.0 1 13.0 I 13.0 1 13.0 1 13.0 | 13.0

FUNDING: (Thousands of Dollars)
| GENERAL FUND 1 5 .0  I 5 .0  | 5 .0  | 5 .0  | 5 .0  | 5 .0
| FEDERAL FUNDS 1 0 1 0 1 0 1 0 1 0 1 0
| OTHER 1 0 1 0 1 0 I 0 1 0 1 0
1 TOTAL I 5 .0  | 5 . 0  | 5 .0  | 5 .0  | 5 .0  | 5 .0

POSITIONS:
| FULL-TIME 1 0 1 0 1 0 1 0 1 0 1 0
| PART-TIME 1 0 1 0 1 0 ! 0 1 0 1 0
1 TEMPORARY 1 0 1 0 1 0 1 0 1 0 1 0

ANALYSIS: See attached.

Prepared By: Steven E. Kettel
Division: Income and Excise Audit

Approved by Commissioner: Hugh Malone
Agency: Department of Revenue______

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(les)

Phone: (907) 465-2320
Date: February 13. 1989

Date: February 13. 1989

page of



Analysis:

Section 1: The Department of Revenue presently licenses businesses
engaged In manufacturing, Importing or distributing cigarettes and other 
tobacco products In the state. The Department's primary function Is to 
collect and distribute the various cigarette taxes from these licenses.

The proposed legislation creates a new class of license holder. For a 
$10 fee, every person who sells at retail any products containing tobacco 
must obtain a license. This new category of license holder will not 
generally be required to pay or collect the cigarette tax under AS 43.50, 
as the tax Is collected at the wholesale/importer level. This new 
license will be Issued annually.

Section 3: This section prohibits the department from Issuing a license
to any person who has been convicted of a crime for selling tobacco 
products to a person under 19 years of age (AS 11.71.100).

Section 4: Adds a new section which prohibits the department from 
issuing a license to a person who has not paid the license fee.

Section 5: Adds a $10 license fee for retailers.

Section 6: Amends statutes to prohibits the transfer of licenses.

Section 7: Adds on additional violation for which the Department may 
suspend or revoke a license. This violation Includes the retail sale of 
cigarettes to a person under the age of 19. It also provides that a 
person whose license has been revoked may not sell or permit a tobacco 
product from being sold.

Recommendations

1. The Department of Revenue currently Issues about 100 licenses to 
importers, manufacturers and distributors that are required to collect 
and pay over the cigarette tax. In 1988 the Department transferred to 
the Department of Commerce all licensing functions unrelated to the tax 
programs DOR administers. We recommend that the committee review whether 
DCED or DOR is the appropriate agency.

2. We recommend that "retailer" as the term Is used in the bill be 
defined as each retail location or establishment so that a retailer with 
multiple establishments must license each outlet.

3. We recommend that a new subsection be added to Section 1 of the bl11 
which would prohibit the sale of cigarettes and other tobacco products to 
uniicensed retailers.



4. It is not d e a r  which agency has primary responsibility for the 
enforcement of those sections related to the sale of tobacco products to 
minors. We have not estimated the costs which may be necessary to 
enforce compliance with AS 11.7k. 100.

F is c a l  Im p ac t

We estimate approximately 1300 retail outlets presently sell cigarettes 
and other tobacco products in the state. Revenues from license sales 
will be about $13.0.

The design and production of license application forms, licenses, postage 
and regulation will cost $5.0.





STATE OF ALASKA b il l  v e r s io n  : c s h b  147 (ju d )

1989 LEGISLATIVE SESSION p u b l is h  d a t e :

FISCAL NOTE
REQUEST:_____________________________________________________________ _________________
Revision Date: ~  Agency Affected: Labor
Tide: " An Act relating to   BRU: Employment Security

unemployment insurance..."
Sponsor Rules Committee _______________ Components: Unemployment Insurance
Requestor: House_Judiciary_____________________  _____________________________________

EXPENDITURES/REVE NUES: (Thousands o 'Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES 0.0 44.0 44.0 44.0 44.0 44.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 44.0 44.0 44.0 44.0 44.0

CAPITAL

REVENUE 0.0 150.0 150.0 150.0 150.0 150.0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 30.8 30.8 30.8 30.8 30.8
FEDERAL FUNDS
OTHER 0.0 13.2 13.2 13.2 13.2 13.2
TOTAL 0.0 44.0 44.0 44.0 44.0 44.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Sec Attached

Prepared by: Judy 
Division:

iglit, Deputy Director
Employment Security Division

Approved by Co:
Agency: Department of Labor

P h o n e : 
D a te :

Date:

Distribution (by preparer) : 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agcncy(ics)

465-27J L
3/23/8r

3/23/89

page 1 of 2



Fiscal Note Analysis 
for

"An Act relating to Unemployment Insurance..."

Three sections oi this bill carry expenditure impact; one se hion will
generate revenue.

Section 10 requires the department to adopt regulations to follow the notice 
and publication provisions of the Unclaimed Property Act. The minimal costs 
associated with this requirement will be paid for out of currently budgeted 
federal operating funds.

Section 17 would pay unemployment benefits to individuals who attend school if 
they became laid off while both attending school and working at least thirty 
hours a week.

There would be a cost to the State if state employees were laid off and
qualified under this bill for unemployment benefits. Under existing law, the 
State reimburses the Unemployment Insurance Trust Fund for benefits paid to 
its employees. We estimate that 7 employees a year would qualify for 
benefits. At an average benefit of $2,000 each, this would equate to $14,000 
a year.

Section 25 would change the provisions for dependent allowance. Both parents 
would receive the allowance if they are unemployed at the same time. We 
estimate this would cost the State $30,000 per year in benefits to unemployed 
state employees.

The total impact of these two provisions would be $44,000 per year. However,
since approximately 70% of the state operating budget is general funds, we
estimate that $30,800 (70% of $44,000) of general fund money would be used 
while $13,200 would be other funds. Other funds include federal, inter­
agency, user fees, etc.

Section 21 of this bill provides for a penalty of 50% to be assessed claimants 
who are disqualified for fraudulent receipt of UI benefits. When collected, 
this penalty will be deposited in the General Fund as unrestricted revenue. 
The calculations used to arrive at estimated anticipated revenues are as 
follows:

1. Total detected fraudulent payments made per year $500,000.

2. 50% penalty on detected fraudulent payments $250,000.

3. A 60% collection rate on the established penalties $150,000.

Assumptions:
1. An effective date for the above sections of July 2, 1989.

2. Detected fraudulent overpayments will remain at about $500,000/year 
through 1994.

3. The fraud penalty must be collected in cash, therefore we have assumed a
60% collection rate on established penalties. A benefit offset cannot be
used because of conflict with the federal law.

page 2 of 2



1989 LEGISLATIVE SESSION p u b l is h  d a t e :

FISCAL NOTE
REQUEST:__________________________________________________ __________________________________
Revision Date: Agency Affected: Lubor
Tide: 11 An Act relating to_________________  BRU: Employment Security_______________
____________ unemployment insurance...11__________
Sponsor: Rules Committee____________________  Components: Unemployment Insurance

STATE OF ALASKA b i l l  v e r s i o n  : c s h b  147 (jud)

Requestor: House .Judiciary

EXPENDITURES/ItEVE 4UES: (Thousands of Dollars)
OPERATING F Y  89 F Y 9 0 F Y  91 F Y  92 F Y  93 F Y  94

PERSONAL SERVICES 0.0 44.0 44.0 44.0 44.0 44.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 44.0 44.0 44.0 44.0 44.0

i CAPITAL

REVENUE 0.0 150.0 150.0 150.0 150.0 150.0

FUN DIN G: (Thousands of Dollars)
GENERAL FUND 0.0 30.8 30.8 30.8 30.8 30.8
FEDERAL FUNDS
OTHER 0.0 13.2 13.2 13.2 13.2 13.2
TOTAL 0.0 44.0 44.0 44.0 44.0 44.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

See Attached

Prepared by: Judy Knight, Deputy Director 
Division: Employment Security Division

Approved by Commissionen 
Agency: Departm ent of Labor

Distribution (by preparer) : 
Legislative Finance 
Lcgisla.ivc Sponsor 
Requestor
Office of Management and Budget 
Impacted Agcncy(ics)

Phone 
J ? a f e :

Date:

465-2712
3/29/89

3/29/89
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Fiscal Noto Analysis 
for

"An Act relating to Unemployment Iuauronco..."

Throo auctions of this bill carry uxpondituro impact; ono section will 
generate revenue.

Suction 11 requiros thu department to adopt regulations to follow the notice 
and publication provisions of thu Unclaimod Proporty Act. Thu minimal costa 
associated with thi3 requirement will bo paid for out of currently budgeted 
federal operating funds.

Section 19 would pay unemployment bonofits to individuals who attend school if 
they became laid off whilo both attending school and working at least thirty 
hours a week.

There would be a coat to the State if state empxoyees were laid off and 
qualified under this bill for unemployment benefits. Under existing law, the 
State reimburses the Unemployment Insurance Trust Fund for benefits paid to 
its employees. We estimate that 7 employees a year would qualify for 
benefits. At an average benefit of $2,000 each, this would equate to $14,000 
a year.

Section 2G would change the provisions for dependent allowance. Both parents 
would receive the allowance if they are unemployed at the 3ame time. We 
estimate this would cost the State $30,000 per year in benefits to ex-state 
employees.

The total impact of these two provisions would be $44,000 per year. However, 
3ince ..pproximately 70% of the state operating budget is general fund3, we 
estimate that $30,800 (70% of $44,000) of general fund money would be used 
while $13,200 would ^e other fund3. Other fund3 include federal, inter­
agency, user fee3, etc.

Section 22 of this bill provides for a penalty of 50% to be assessed claimants 
who are disqualified for fraudulent receipt of UI benefits. When collected, 
thi3 penalty will be deposited in the General Fund as unrestricted revenue. 
The calculations used to arrive at estimated anticipated revenues are as 
follows:

1. Total detected fraudulent payments made per year $500,000.

2. 50% penalty on detected fraudulent payments $250,000.

3. A 60% collection rate on tho established penalties $150,000.

Assumptions:
1. An effective date for sections 18, 22, and 26 of July 2, 1989.

2. Detected fraudulent overpayments will remain at about $500,000/year
through 1994.

3. The fraud penalty mu3t be collected in ca3h, therefore we have assumed a
60% collection rate on established penalties. The penalty cannot be
collected by reducing a claimants future benefit entitlement due to a 
conflict with federal law.

page 2 of 2



i l U U S J b  ^ U X V U V i l T T B B  K f i r U K I

Date Referred: F e b r u a r y  3, 1989 F U R T H E R  REFERRALS)} JUDICIARY.)
FINANCE"

Date of C o m m i t t e e  Action:

( 7 )

The C o m m i t t e e  recommends that: j{ £ )  f

H O U S E  B I L L  NO. 147 [UNEMPLOYMENT INSURANCE]
"An A ct re lating to u n e m p l o y m e n t  insurance a n d  u n e m p l o y m e n t  insurance 
c o n t r i b u t i o n  o v e r p ay me n ts ; establishing a p r i o r i t y  for payment; and 
p r o v i d i n g  for an e f f e c t i v e  date."

[ ] be replaced with
] the same title 
j a new title

[ ] ha ve  a t t a c h e d  amendment(s)

do pass 
do not pass 
no r e c o m m e n d a t i o n  
individual r e c o m m en da t io ns  
additi on al  r eferral to the Committee

A D O P T S : letter of intent

A T T A C H E S  NEW F I S C A L  NOTE(s) 

[ ] fiscal impact

[ ] zero fiscal note

[ ] zero w it h  anal ys is

S I G NI NG  DO PASS:

A P P R O V E S  PREVIOUS:

[L-'T fiscal note(s) published:

[ lS \  zero fiscal notes(s) published:

S I G N I N G  O T H E R  T H A N  DO PASS:
(Do N o t  Pass, No-, Recommendation, Amend)

, C O LU /lS
£ >  f A -— ^



(7) HOUSE COMMITTEE REPORT
Date Referred: March 3, 1989 FURTHER REFERRALS: FINANCE

Date of Committee Action:

Tlle JUDICIARY Committee considered: HB 147

HOUSE BILL NO. 147 [UNEMPLOYMENT INSURANCE]
"Al\. elating to unemployment insurance and unemployment insurance 
contribution overpayments; establishing a priority for payment; and 
providing for an effective date."

RECOMMENDATIONS: ~ .
be replaced with C 5

] have attached amendment(s) 

ixf* do pass

do not pass 

no recommendation 

individual recommendations 

] additional referral to the

r ‘ the same title 
L ^  a new title

Committee

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):
(Dept)

[ ] fiscal impact_____________

[ ] zero fiscal note_________

[ ] zero with analysis_______

letter of intent

APPROVES PREVIOUS:

[ ] fiscal note(s)

[ ] zero fiscal note(s)

[ ] zero fn/analysis  

(Date/Dept)

SIGNING:
(Check approp. column)
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go0559hEb
Cramer

OFFERED IN THE HOUSE

TO: CSHB 147(Judiciary)

P a g e  2, line 2, b e fo re  "compensation":

I nsert "unemployment"

A M E N D M E N T

o / OQ /o n



go0559hEd
Cramer

A M E N I) M E H T

TO: CSH B  167(Judiciary)

Page 3, after line 20:

I nsert a n e w  bilL s e c t i o n  to read:

"* Sec. 6. AS 23.20.2»'j(a) is amended to read:

(a) If the d e p a r t m e n t  finds that a con tr ib ut io n  i n c l u d in g i n t e r­

est or pen al ty  on the c on tr i b u t i o n  is delinquent, the de pa rt m en t may

issue a n otice of a s s e s s m e n t  s pecifying the amount due and m ay serve

it on the delinquent employer. T he notice s h a ?.l info rm  the e mployer

of the department's rights under (c) of this section. A peace officer

or an au th o r i s e d  r e p r e s e n t a t i v e  of the department m a y  serve the notice 

p e r s o n a l l y  or the d e p a r t m e n t  may mail the notice bv c e r t i f i e d  or 

r e g i s t e r e d  mail wi th  r e t u r n  receipt requested."

R e n u m b e r  r e m a in in g  bill s e c t io ns  accordingly.

Page 12, line 13:

D e l e t e  " U "
Insert "25"

Page 12, line 14:

D e l e t e  "10, 24, and 26"

Insert "11, 25. and 27"

OFFERED TH THE HOUSE



A K i  0  If- 3 ,

H r - t o

go0559hEc
Cramer

A M E N D M E N T

O F F E R E D  IN THE HOUSE

TO- CSHB 147(Judiciary)

Page 3, line 23:

 ̂  ̂ D e lete "[PERSONAL]"

Insert "personal"

Page 3, line 2.4, after "notice":

^ l [ Insert "as required by (a) of this s e c t i o n "

- 1 - 3/28/89



go0559hEd
Cramer

Pago 1?., lino 16:

Delete "I - 9, 11 - 23, and 2 5 ” 

Insert "1 - 10, 12 - 26, and 2 6 ”

3/28/89



go0559hEe
Cramer

A M E N D M E N T

TO: C S H B  1 4 7 ( J u d i c i a r y )

Page 1, line 26, through page 2, line 7:

D e l e t e  all m a t er ia l and insert:

"(k) If an individual w h o  is a p p l y i n g  for or p a r t i c i p a t i n g  in a 

h o u s i n g  a s s i s t a n c e  p r o g r a m  a d m i n i s t e r e d  by the U n i t e d  S t a te s D e p a r t­

men t  of H o u s i n g  and Urban D e v e l o p m e n t  g iv es  authori za t io n,  the d e p a r t­

ment shall disclose, to the U n i t e d  States De p ar t m e n t  of H o u s i n g  and 

U r b a n  D e v e l o p m e n t  or to r e p r e s e n t a t i v e s  of the h o u s i n g  a s s i s t a n c e  

p r o g r a m  o p e r a t i n g  the program, w a g e  i n f o r m a t i o n  and u n e m p l o y m e n t  c o m­

p e n s a t i o n  information. T he a u t h o r i z a t i o n  shall be m a d e  b y  the i n d i­

vid u a l  on a consent fo r m a p p r o v e d  by the department. The f o r m  shall 

state the i n f o rm at io n a u t h o r i z e d  to be r e l e a s e d  and r e q u i r e  the s i g n a­

ture of the individual. In this subsection,

(1) " u n e mp l oy me nt  c o m p e n s a t i o n  in fo rm a t i o n "  m e a n s  w h e t h e r  

the i n d i v i d u a l  is receiving, has received, or has a p p l i e d  for u n e m­

plo y m e n t  compensation, and the a m o u n t  of c o m p e n s a t i o n  that the i n d i­

vidual is l e c e i v i n g  or w i l l  receive;

(2) "wage i n f o r m a t i o n "  m e a n s  the social sec ur it y  number, or 

n u m b e r s  if there are m o r e  than one, and q u a r t e r l y  w a g e s  of an e m­

ployee, and the name, address, state, and, if known, federal e m p l o y e r  

i d e n t i f i c a t i o n  number of an e m p l o y e r  r e p o r t i n g  wa ge s u n d e r  this c h a p­

ter."

OFFERED IN THE HOUSE

-1- 3/29/89
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go0559hEf
Cramer

TO: CSHB 1 4 7 (Judiciary)

Page 6, line 10:

D e l e t e  "] the state share [AMOUNT] of exte nd ed  b e n e f i t s "

I n se rt  "THE A M O U N T  OF] e x t e nd ed  be ne fi ts  that are not r e i m b u r s a b l e  by 

the f e d er al  g o v e r n m e n t "

Page 6, lines 21 - 22:

D e l e t e  " the state share [ONE-HALF OF THE AMOUNT] of e xt en d e d  b e n e f i t s "  

I n se rt  " [ O N E - H A L F  OF THE A M O U N T  OF] e x t e nd ed  b e n e fi ts  not r e i m b u r s a b l e  

by the f e d e r a l  g o v e r n m e n t "

Page 7, lines 11 - 12:

D e l e t e  " state share [AMOUNT OF ONE-HALF] of e x t en de d be ne f i t s  paid" 

Inse r t " [ A M O U N T  OF O N E -H AL F OF1 e x t e n d e d  b e n e f i t s  not r e i m b u r s a b l e  by 

the fed er a l g o v e r n m e n t  paid to i n d i v i d u a l s "

A M E N D M E N T

OFFERED IN THE HOUSE

-1- 3/29/89



go0559hEg
Cramer

TO: C S H B  147 (Judiciary)

Page 1, line 7, a ft er  " o v e r p a y m e n t s ; " :

I n s e r t  " r e l a t i n g  to d i s c l o s u r e  of c e r t a i n  wa ge  and u n e m p l o y m e n t  

p e n s a t i o n  i n f o r m a t i o n ; "

A M E N D M E N T

OFFERED IN THE HOUSE

c o m

-1- 3/29/89



A M E N D M E N T 

TO: CSHB 147 (Judiciary) - Work Draft By:

G

0 >

c9

Page 2, line 2, before "compensation", insert 
"unemployment".

Add a new section to read:

Sec. __. AS 23.20.205(a) is amended by adding a sentence
to read: "The notice shall inform the delinquent employer of
the department's rights under AS 23.20.205(c)."

Page 3, line 23, do not delete "personal".

Page 3, line 24, after "notice", insert "in conformity 
with AS 23. J.0.205(a)".



TO: C S H U  147 (Judiciary) - Work D r af t

Section 2 is amended to read as follows:

Section 2. AS 23.20.110 is amended by adding a new 

subsection to read:

(k) An individual who is applying for or participating 

in a housing assistance program administered by the United 

States Department of Housing and Urban Development >

authori-za^-the department ter disclose to the United States

Department of Housing and Urban Development and to 

representatives of the public housing agency operating the

receiving, has received, or has applied for, unemployment 

compensation, and the amount of compensation that the 

individual is receiving or will receive. / In this subsection 

"wage information" means the social security number (or 

numbers if more than one) and quarterly wages of an employee, 

and the name, address, state, and (when known) federal 

employer identification number of an employer reporting wages 

under this chapter. Authorization shall be made by the 

individual on a signed consent form approved by the department 

which states the information to be released.

program,'~^age information; an lether the individual is



go0559hAa
Cramer

O F F E R E D  IN THE HOUSE 

TO: H B  147

Pa ge  12, lines 27 - 29:

D e l e t e  "Wages e arned for serv i ce s performed, but not paid b e c au se  the 

e m p l o y e r  h a s  filed for b a n k r u p t c y , "

I n s e r t  "When an e m p l o y e r  has filed for bankruptcy, u n p a i d  w a g e s  earned 

for s e r v i c e s  p e r f o r m e d  for the em pl oyer"

A M E N D M E N T

-1- 3/14/89



A M E N D M E N T

TO: CSHB 147 (Judiciary) - Work Draft

Section 2 is amended to read as follows:

Section 2. AS 23.20.110 is amended by adding a new 

subsection to read:

(k) An individual who is applying for or participating 

in a housing assistance program administered by the United 

States Department of Housing and Urban Development may 

authorize the department to disclose to the United States 

Department of Housing and Urban Development and to 

representatives of the public housing agency operating the
, O )  . ( V

program, wage information, and whether the individual is 

receiving, has received, or has applied for, unemployment 

compensation, and the amount of compensation that the 

individual is receiving or will receive. In this subsection 

"wage information" means the social security number (or 

numbers if more than one) and quarterly wages of an employee, 

and the name, address, state, and (when known) federal 

employer identification number of an employer reporting wages 

under this chapter. Authorization shall be made by the 

individual on a signed consent form aporoved by the department: 

which states the information to be released.



f

O F F E R E D  IN T HE HO US E 

TO: H B  147

P a g e  5, after line 4:

Inse rt  a n e w  bil l section to read:

"* Sec. 9. AS 23.20.225 is amended by a d d i n g  a n e w  subsection to read:

(e) The departm en t  shall adopt r e g u l a t i o n s  pr ov i di ng  for the 

d i s p o s i t i o n  of excess contrib ut i on s pa id  to the u n em pl o y m e n t  c o m p e n­

sation fund u n d e r  AS 23.20.130. The r e g u l a t i o n s  mu st  be s u bstantially 

s i mi la r to the p ro vi s i o n s  of AS 34. 45 .1 10  - 34. 45 .7 8 0 (Uniform U n­

clai m e d  P r o p e r t y  Act)."

R e n u m b e r  r e m a i n i n g  b i l l  sections accordingly.

P a g e  14, line 11:

D el et e "24"

I n se rt  "25"

P a g e  14, line 12:

D e l e t e  "24 and 26"

Insert "9, 25, and 27"

Pa ge  14, line 14:

D e l e t e  "This Act takes"

go0559hAb
Cramer

V

A M E N D M E N T
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Insert "Sections 1 - 8, 10 - 2A, and 26 of this Act take"

-2- 3/1 A/89
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S  r a  r ii o  r A  i. a h K a

f l r n u t  y r  r nc  o a v i n r ^  u 

• * i; x  r. a rt

F e b r u a r y  3, 1909

Th e h on orable Sam C o t t e n  
Spea ke r of the House 
A l a s k a  State Le gi sl a t u r e  
P.O. Box V 
Juneau, AK 99811

De ar  Mr. Speaker:

Under the au t hority of art. Ill, sec. 18, of the Alaska 
Co n st it ut io n,  I am t r a n s m i t t i n g  a bill relating to u n e m p l o y­
ment  insurance and u n e m p l o y m e n t  insurance c on tr i b u t i o n  
overpayments. Pass ag e of the bill wi ll  bring Ala sk a 's  law 
into c on fo r m i t y  w i t h  r e c e n t  a m e n d m e n t s  of federal law, as 
well as improve e f f i c i e n c y  in the a d m i n i s t r a t i o n  of the 
u n e m p l o y m e n t  insurance p r o g r a m  in the state.

M a n y  of the pr ov is i on s of the bil l w e r e  in last session's 
SCS HB 3 8 4 (L&C), and one, sec. 12, was in last year's 
C S H B  287 (Fin) am. The at t ac h e d  bill c ontains nine 
a d d i t i o n a l  sections for your c o n s i de ra ti on . Th es e are: 
r eq ui r e d  sharing of i n f o r m a t i o n  w i t h  federal pu blic housing 
p r o g r a m s  (sec. 2); e x t e n s i o n  of the Reed Act a u t h or iz a ti on  
(sec. 3); a pr ov is io n  for use of p r i v a t e  co ll ec t i o n  agencies 
for emp lo ye r c o n t r i b u t i o n s  (sec. 9); c l a r i f i c a t i o n  that 
r e d e t e r m i n a t i o n  of an initial c l a i m  applies only to the 
m o n e t a r y  d e t e r m i n a t i o n  (sec. 14) ; c o r r e c t i o n  of c u r r e n t  law 
to allow for e l i g i b i l i t y  u n d e r  c e r t a i n  c o n d i t i o n s  w h i l e  an 
indiv id ua l is in c e r t a i n  t r a i n i n g  p r o g r a m s  (sec. 16); 
r e s t r i c t i o n  of deni al  o f  b e n e f i t s  or w a i t i n g - w e e k  c r e d i t  for 
i n d i v i d u a l s  in c e r t a i n  t r a i n i n g  p r o g r a m s  (sec. 17); 
c o r r e c t i o n  of c u r re nt  law to a l l o w  an immediate d i s q u a l­
ific a t i o n  for fr au d u l e n t  act (sec. 18); e x e m p t i n g  employer 
o v e r p a y m e n t s  of c o n t r i b u t i o n s  for u n e m p l o y m e n t  insurance 
from the provisions o f  the U n i f o r m  U n c l a i m e d  P r o p e r t y  Act 
(retroactive to S e p t e m b e r  7, 1986) (secs. 24 and 26); and 
m o d i f i c a t i o n  of the d e p e n d e n t ' s  a l l o w a n c e  by al l ow in g each 
u n e m p l o y e d  parent in the family un it  to cl ai m dep en de nt  
c h i l d r e n  (repeal of AS 23.20.350(f)(4) a nd (5); sec. 25).
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M a n y  of these changes are d e t a i l e d  and technical in nature. 
D e p a r t m e n t  of Labor staff w i l l  be ava il ab l e to testify b e­
fore le gislative c o m m i t t e e s  to a n sw er  any questions that 
l e gi sl a t o r s  might have. Due to the e x t e n si ve  review of m a n y  
of the s ections of this bill d u r i n g  last session, I am c o n­
fident that the bill g e n e r a l i s e s  not controversial in n a­
ture. T herefore, I urge you action or.
thi3 measure.
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No. 1
HB 147 
HOUSE 2/3/89

Fiscal Note Analysis 
Cor

"An Act relating to Unemployment Insurance..."

Two sections of this bill carry expenditure impact; one section will generate 
revenue.

Section 15 would pay unemployment benefits to individuals who attend 'jchool if 
they became laid off while both attending school and working at le'.st thirty 
hours a week.

There would be a cost to the State if state employees were laid off and
qualified under this bill for unemployment benefits. Under existing law, the 
State reimburses the Unemployment Insurance Trust Fund for benefits paid to 
its employees. We estimate that 7 employees a year would qualify for 
benefits. At an average benefit of 52,000 each, this would equate to 514,000 
a year.

Section 25 would change the provisions for dependent allowance. Both parents 
would receive the allowance if they are unemployed at the same time. We 
estimate this would cost the State 530,000 per year in benefits to unemployed 
state employees.

The total impact of these two provisions would be 544,000 per year, however, 
since approximately 70% of the state operating budget is general funds, we
estimate that 530,800 (70% of 544, 000) of general fund money would be used 
while 513,200 would be other funds. Other funds include federal, inter­
agency, user fees, etc.

Section 19 of this bill provides for a penalty of 5Cs to be assessed claimants
who are disqualified for fraudulent receipt of UI benefits. When collected, 
this penalty will be deposited in the General Fund as unrestricted revenue. 
The calculations used to arrive at estimated anticipated revenues are as 
follows:

1. Total detected fraudulent payments made per year 5500,000.

2. 50% penalty on detected fraudulent payments 5250,000.

3. A 60% collection rate on the established penalties 5150,000.

Assumptions:
1. An effective date for the above sections of July 2, 1989.

2. Detected fraudulent overpayments will remain at about 5500,000/year 
through 1994.

3. The fraud penalty must be collected in cash, therefore we have assumed a 
60% collection rate on established penalties. A benefit offset cannot be 
used because of conflict with the federal law.

page 2 of 2
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HB 147 
H OU SE  2/3/89

No. 2

Prepared by: Steven E. Kettel
Income and Excise Audit Division 
Department of Revenue 
January 13. 1989

Fiscal Note Analysis

The uniform unclaimed property act (AS34.45) requires agencies, such 
as the Department of Labor(DOL), to report and pay over to the Department 
of Revenue (DOR), all funds which are represented by a valid claim, but 
where the claimant cannot be located. DOR then advertises the names of 
the missing claimants and takes other steps to reunite the owner with the 
funds. DOR holds the fir is In trust for the missing owner forever.

This legislation exempts from the reporting requirements of AS34.45 
overpayments of unemployment Insurance. Employers occasionally overpay the 
state unemployment Insurance contributions and are sent a refund check. If 
an employer has changed addresses and not notified DOR or the USPS, the 
check is returned and held by DOL In the unemployment compensation fund 
under AS23.20.130. This bill will continue DOL practice and remove these 
fjnds from the reporting requirements of AS34.45.

U n e m p l o y m e n t  Insurance 
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