OMMITTEE FILES

C
I

ALASKA
5747



HOUSE COMMITTEE REPORT

FURTHER REFERRALS:

The JUDICIARY Committee considered: CSHB 121 (JUDICIARY)

CS FOR HOUSE BILL NO. 121 (HESS)

[SEXUAL ASSAULT ON CERTAIN PERSONS]
"An Act relating to crimes of sexual assault on mentally incapable or

incapacitated persons, and amending the penalty for the crime of sexual
assault in the third degree; and providing for an effective date.”

RECOMMENDATIONS: ] the same title
be replaced with

J a new title
have attached amendment(s)
do pass

do not pass

no recommendation
individual recommendations

additional referral to the Committee

ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOQUS:

(Dept) (Date/Dept)
[ ] fiscal note(s)

[ l zero fiscal note(s)

[ 1 zero fn/analysis

[ ] fiscal impact
[ 1 zero fiscal note
[ ] zero with analysis

SIGNING DO PASS: SIGNING:

Chairman®s Signature



2d CSHB 121

STATE OF ALASKA BILL VERSION:
1990 LEGISLATIVE SESSION PUBLISH DATE :
REQUEST: FISCAL NOTE
RpVUiOﬂ Date: _ _ _ Agency Affected: Department of Law
Tide r-Iftino_ilL>cnfnor;, s BRU -E£2i£EHLiEH-
tnrIvtHintmconvicted of certain crine;,."” ’
Sponsor: - Components:All
RoqUCStOr: Fvrr
EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING 1 FY o1 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
GRANTS, CLAINS
MISCELLANEOUS

-0- -0 -0 -0

TOTAL OPERATING -0-

CAPITAL

REVENUE

FUNDING:  (Thousands of Pollan)
GD*fH(ALfUND -0- *0-
FEDERAL FUNDS

OTHER
TrifAl

POSITIONS:
0

FULLTTME -0- e -
PART-TIME
TEMPORARY

ANALYSIS :  (Attacha separate page ifl‘)éﬂ}b

TMt la a jtnten 4 provition and, at auch, It *111 not have a flteal Impact on the Department
of Lem.

-0- - -0- -0-

Phone :
Da  Mch 27. 1990

Karch 27, 1990

p™A~Ky. Richard I. Peguet, Director
Division :  AesInUtn>Mvc Sorbets. j

. I's.JiJL
Approved byCOI'nmISSIOﬁer:IDoualti P. PtHV - Qrrrei-----— Dj
Agency:  E-ra-t-ent » L»- _

Distribution (bz,preparer):
Legislative Finance
Legislative Sponsor
Request*
Office of Management and Budget 1 1
Lmpaaed Agencyfies) - Of =

/



goO~™Ear™
Chenoweth

| f
AMENDMENT /

«

OFFERED IN THE HOUSE BY EARNES

TO: CSHB 121 (HESS)

Page 1, line 8: C TFTLFQ

Delete "penalty for™

Insert "definition of"
Page 2, lines 25 - 26:

Delete "class A misdemeanor [CLASS C FELONY]™

Insert "class C felony”
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IN THE HOUSE

Offered: 3/17/89 go0919hE
Referred: Judiciary

Original sponsor: Rules/Governor

CS FOR HOUSE DILL NO. 121 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act i'lating to crimes of sexual assault on

mentally incapable or incapacitated persons, and
amending the penalty for the crime of sexual assault
in the third degree; and providing for an effective
date."

DE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.41.410(a) is amended to read:

(a) A person commits the crime of sexual assault in the first
degree if, beinR any aRe,

(1) [BEING ANY AGE,] the defendant engages in sexual penc-
trntion with another person without consent of thatperson;

(2) [BEING ANY AGE,] the defendant attempts to engage in
sexual penetration with another person without consent of that person
and causes serious physical injury to that person;

(3) [BEING OVER THE AGE OF 18,] the defendant engages in
sexual penetration with another person

(A) who the defendant knows is mentally incapable; and
(B) who is entrusted to the defendant's care
(1) by authority of law; or
(it) in a facility or program thatis required by
lawto be licensed by the Department of Health and Social
Services.

* Sec. 2. AS 11.41.420(a) is amended to read:

(a) An offonder commits the crime of sexual assault in the

HB0121B CSHB 121(HESS)



second degree if
(1) the offender engages in sexual contact with another
person without consent of that person,
(2) [BEINGOVER THE AGE OF 18,) the offender cngnges in
sexual contact with a person
(A) who the offender knows is mentally incapable; and
(B) who is entrusted to the offender's care

B (1) by authority of law; or

9 (i) in a facility or program that isrequired by
10 law to be licensed by the Department of Healthand Social
11 Services; or

12 (3) [BEINCOVER THE AGE OF 18,) the offender engages in
13 sexual penetration with a person who the offender knows is

16 (A) mentally incapable; or

15 (B) incapacitated.

16 * Sec. 3. AS 11.61,625 is amended to read:

1/ Sec. 11.61.625. SEXUAL ASSAULT IN THE THIRD DEGREE. (a)  An
18 offender commits the crime of sexual assault in the third degree if
19 [BEING OVER THE AGE OF 18.] the offender engagesin sexual  contact
2 with a person who the offender knows is

21 (1) mentally incapable; or

2 (2) incapacitated [TEMPORARILY INCAPABLE OF APPRAISINC THE
23 NATURE OF  THEPERSON'S CONDUCT AND IS PHYSICALLY UNABLETO  EXPRESS
26 UNWILLINGNESS TO ACT].

25 (b) Sexual assault in the third degree is a class A misdemeanor
26 [CUSS C FELONY].

27 ° Sec. 6. This A-t takes effect immediately under AS 01.10.070(c),

CbHB 121(HESS) *)- HBO121B
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HOUSE BILL NO. 121 [SEXUAL ASSAULT ON CERTAIN PERSONS]
"An Act relating to crimes of sexual assault on mentally 1incapable or
incapacitated persons? and providing for an effective date.”
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Introduced: 1/27/89 go00919h
Referred: Health, Education &
Social Services and Judiciary

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 121
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to crimes of sexual assault on
mentally incapable or incapacitated persons; and
providing for an effective date."
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS11.41.410(a) is amended to read:
(a) A person commits the crime of sexual assault in the first
degree if,

€)) being any age, the defendant engages in sexual pene-
tration with another person without consent of that person;

2 being any age, the defendant attempts to -engage in
sexual penetration with another person without consent of that person
and causes serious physical injury to that person;

3) being any age [OVER THE AGE OF 18], the defendant
engages in sexual penetration with another person

(A) who the defendant knows is mentally incapable;
and
(B) who is entrusted to the defendant"s care
(i) byauthority of law; or
(i) ina facility or program that is required by
law to be licensed by the Department of Health and Social
Services.
* Sec. 2. AS 11.41.420(a) is amended to read:
(a) An offender commits the crime of sexual assault in the

second degree if

HBOUIA -1- HB 121



10
11
12
13
14
15
16
17
18
19
20
21
22
23

(1) the offender engages in sexual contact with another
person without consent of that person;
(2) [DEING OVER THE AGE OF 18,1 the offender engages in
sexual contact with a person
(A) who the offender knows is mentally incapable,
(B) who is entrusted to the offender®s care
(i) by authority of law; or
(ii) in a facility or program that is required by
law to be licensed by the Department of Health and Social
Services; or
(3) [BEING OVER THE AGE OF 18,] the offender engages in
sexual penetration with a person who the offender knows is
(A) mentally incapable; or
(B) incapacitated.
* Sec. 3. AS 11.41.425(a) is amended to read:

(a) An offender commits the crime of sexual assault in the third
degree if [BEING OVER THE AGE OF 18,] the offender engages in sexual
contact with a person who the offender knows is

(1) mentally incapable; or

(2) incapacitated [TEMPORARILY INCAPABLE OF APPRAISING THE
NATURE OF THE PERSON®S CONDUCT AND IS PHYSICALLY UNABLE TO EXPRESS
UNWILLINGNESS TO ACT].

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c)-

HU 121 -2- HBO121A



zz H r n S7TTVT COWPER. GOVERNOR

H-i.: !I L Gy r<ayro )
)(*03M WISr '/ iV fE -u-'f
ANCHORAGE. ALASKA 99501
PHONE 1907)2771)622

PO BOX 470
DILLINGHAM, ALASKA 99576-0470
PHONE 1907) 8422482

Z N5 MAINSIPEE| LOOP POOH 20'

BMEIB*ADIT >FFK."VT OF L AW i

CRIMINAL DIVISION/THIRD JUDICIAL DISTRICT /
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OFFICE OF THE DISTRICT ATTORNEY
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PHONE 1907) 486-57JJ

Z 809 S CHUGACH ST SUTE 3
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House Judiciary Committee PHONE 1907) 745-5027
Box V Z PO BOX 671
VALDEZ. ALASKA 99686-0671
Juneau, Alaska 99801 PHONER(907) 835-2-1C2
Re: House Bill 545

Sexual Assault of Mentally Handicapped Persons

Dear Committee Members

I am an Assistant District Attorney in Anchorage who

prosecutes sexual assault cases. I have reviewed House Bill
545 which proposes significant amendments to the sexual
assault laws relating to mentally handicapped victims. That
bill greatly increases the protection against sexual

exploitation of the mentally handicapped beyond present law.

The present criminal statute of second degree sexual
assault does not adequately protect the mentally handicapped
persons from sexual exploitaticn. It does not criminalize
sexual contact crimes but only prohibits sexual penetration.
It places a near impossible burden on the prosecution to prove
that the mental handicap was so severe that the person does

not even understand the nature of the conduct. Some judges
say this means we have to prove the victim cannot even
comprehend that someone is having sex with them. The proposed
bill offers an alternative by allowing us instead to prove
that the mental handicap affected the victim’s ability to
evaluate the consequences of her conduct even if she is
capable of knowing that sex is occurring. The present second

degree statute also includes a requirement to prove that the
handicapped person would not have engaged in the conduct had

they been mentally normal: The sex must occur "under
circumstances in which a person who is capable of appraising
the nature of the conduct would not engage in sexual
penetration." Since it is very difficult to prove that normal

people would not have engaged in sex under most circumstances,
it is uifficult to meet this burden of proof.

Two 1987 cases in Anchorage illustrate the problems
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in the present law which would be alleviated by the proposed

bill.

Our office prosecuted the manager of an apartment
building which had a number of female mentally handicapped

tenants placed there by a social service agency. He was
convicted of sex crimes against four of these severely
mentally handicapped women who lived in the complex. He could
only be convicted of a felony on two of them because he only
penetrated those two. The other two women were only fondled
by him. For these fondling crimes he could only be convicted
of the class B misdemeanor of harassment carrying a maximum 90
day jail sentence.

In another case prosecuted last year the judge
acquitted one of two defendants who were having sex in a park
in broad daylight with a severely schizophrenic woman.
Evewitnesse: and medical evidence proved she was being
forcioly assaulted. All of the witnesses agree that the woman
was so mental]l]v ill that she could not even understand that
these men were sving sex with her. Part of the reason for
the acquittal was the ambiguous requirement of present law to
prove that the woman would not have engaged in the sexual
activity had she been mentally normal. The judge reasoned
that even normal people sometimes engage in group sex in
public so the state had failed to prove that element. He felt
the only way to prove this element was to prove that the woman
was being raped or being physically _njured because this is
the only sexual activity to which normal people would not
consent. But he acquitted him on the rape charge appare*. ly
because the woman did not testify since she was too mentally
ill to be a competent witness. In other words, he ruled that

to prove second degree sexual assault under present law the
state had to prove first degree sexual assault, but the state
could not prove first degree because the victim was SO
mentally ill. This was the strongest case of second degree
sexual assault which could be brought wunder present law yet
the judge acquitted the defendant and did not let the case go

to the jury.

As | read House Bill 545 it would create a strong
policy for protecting severely mentally handicapped people
from sexual exploitation but would not criminalize consensual
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sexual activity between twi handicapped people or sexual
activity with persons who were not severely mentally
handicapped. The proposed law requires that the mental
handicap be so severe that the person cannot either understand
that sex is occurring or cannot give informed consent. These
people need the protection of the <criminal laws which this
bill gives them without wunnecessarily infringing on their

privacy and sexual rights.

EHS:bch

Very truly yours

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

DWAYNE W. MCCONNELL
DISTRICT ATTORNEY

Assistant District Attorney
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SEXUAL OFFENSES

Section

9A.44.010. Definitions.

OA.44.020. Testimony- Evidence— Written motion— Admissibility.

9A.44.030. Defenses to prosecution under tins chapter.

9A.44.040. Rape in the first degree.

OA.44.04S. Minimum term for first degree rape— Restrictions on release"
from confinement- Application to offenses before July I
1984. i

OA.44.050. Rape in the second degree.

OA.44.060. Rape in the third degree.

9A.44.070. Statutory rape in the first degree.

9A.44.080. Statutory rape in the second degree. iP
OA.44.090. Statutory rape in the third degree,
9A.44.100. Indecent liberties. v

9A.44.110. Repealed.

9A.44.120. Admissibility of child"s statement- Conditions.

9A.44.900. Dccodifications and additions to this chapter.

9A.44.901. Construction- Sections decodified and added to this chapter”;

OA_44.902. Effective date— 1979 ex.s. c 244. “

Library Reference*

Criminal practice, post trial proceed— Jun. instructions. 1
ings. departure from the guidelines, Incest, definition, see Wash.Prac,
first offender, sec Wash.Prac wol sol 11. WPIC 460CS. .
13. Ferguson, 84321. Sexual intercourse, definition, see

Wash.Prac. sol 1I, WPJC <501.;_
N |
s

WESTLAW Electronic Research

WESTLAW supplements West"s Revised Code of Washington Annotated and
is useful for additional research. Enter a citation in INSTA-CITE fur-
display of any parallel citations and case history. Enter a constitution,”
statute or rule citation in a case law database for cases of interest.

Example query for INSTA-CITE: 1IC 692 P.2d 874

Example query for Washington Constitution:
Const. Constitution /s 8 +3 5

Example query for statute: 59.12.030
Also, see the WESTLAW guide following the Preface pages of this volume.-

206
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SEXUAL offenses 9A.44.010

9 Wa 4 .0l0. Definitions

As used in this chapter:
(1) "Sexual intercourse” (a) has its ordinary meaning and occurs
upon any penetration, however slight, and

(b) Also means any ﬁenetration of the vagina or anus however
slight, by an object, when committed on one person by another,
whether such persons arc of the same or opposite sex. except when
such penetration is accomplished for medically recognized treat-
ment or diagnostic purposes, and

~(c) Also means any act of sexual contact between persons involv-
ing the sex organs of one person and the mouth or anus of another
whether such persons are of the same or opposite sex.

(2) "Married" means one who is legally married to another, but
docs not include a person who is living separate and upart from his
or her spouse and who has filed in an appropriate court for legal
.cparation or for dissolution of his or her marriage.

(3) "Mental incapacity” is that condition existing at the time of
the offense which prevents a person from understanding the nature
01 consequences of the act of sexual intercourse whether that
condition is produced by illness, defect, the influence of a substance
or from some other cause;

(4 "Physically helpless” means a person who is unconscious or
for any other reason is physically unable to communicate unwill-

ingness 10 an act;

(5) "Forcible compulsion" means physical force which overcomes
resistance, or a threat, express or implied, that places a person in
fear of death or physical injury to herself or himself or another
person, or in fear that she or he or another person will be kid-

napped;
(6) “Consent" means that at the time of the act of sexual inter-
course there arc actual words or conduct indicating freely given

agreement to have sexual intercourse.
Formerly §9.79.140, enacted by Laws 1975, Ist Excess., ch. 14 § 1
Recodified as § 9A.44.010 bg Laws 1979, Ex.Sess.. ch. 244, § 17, cff. July I.
1979, Amended by Laws 1981, ch. 123. 8 1

Historical Note

Laws 1979. Ex.Sess. eh 244. V 17. re-  Source:

codified the section. laws 1*¥73, p 187 ( 3.
laws J909. ch. 249.°% 18S

laws I'tft. ch 123.$ L in subset. (2). KRS § 2*37.
added the nnfuage following ‘means Former t 9.79030.
one wbo is legally marned lo another*. laws 1973.1st Ex-Sess.ch. 154.§ 124

207



WASHINGTON CRIMINALA,

of complaining witness where\{]p

i79) 23
!"%A;'e%s,om,ﬁ shown.  State vipv
meting 1980) 94 Wash 2d 733, 619 piar
'ileniklodf In ai_tempicd rape prpsecut_io"i"
pg or court did not abuse its discretion
- nving motion to have victim, whcTl
al kid B -
udion recel_ved menial health_treatmen? )
Lfclin’ submit lo psychological eumirui,
g
tie was W_here defendant _pre_sented no com>
mg or ling reason wh_y victim sho_uld havtt
- muted lo possiblv traumatic psyehl”
n light - - . -
al evi- examination 1Nher_1 oilier more tradlll_(
that n al and I(?ss_ mirusive means of assgalj
mioul her credibility and perceptual ihff
notp he Vere presumably available, and I'fiv
in un court carefully left issue open for
S consideration if testimony showedftt
hprxng victim®s prior menial history mightLn
-APP had bearing upon her recitation* _
events at lime of incident. State val)
mos (19S0) 94 Wash H 733. 619 ,P/
*ble to 968 J
.phy* In absence of any compelling reass
- rape motions judge did not abuse discrimj
istruc- by refusing to order a psychiatric ex*f>
Wash nation of alleged rape victim. Sui/f
Demos 11979) P$ Wsesh. App, 15, 605T." *
K@ affirmed o4 Washj,q 733. @%’,
rape .
xsu.p 23. Evidence
fail to Evidence of secieio type tests. resudu
r was [ ' which tended to some degree tomii/
c not it ore probable that defendant ."
over- guilts f rape and burglary with whfir
guilt.  he was charged, was properly admitted
t'CON-  despite assertion lIhai test results ucn
H85) irrelevant since they merely tended!”
include him in class of people \*tr
might have commuted rape. Staley
Nicholas (1933) 3« Wash.App. 773,
st-de- P-2d 1356. £
cadly Siaiements made by rape victtnmo
entent  physician for purpose of diagnosisfa
CNMe  treatment are considered inherent®
unic-  truttworth) because declarant™s weU”0-
1agnt  ng resu on truth of the statements
Wash Slate v Fleming (1=%) 27 WaihAftL
952. 621 P 2d 779. B
elom- Test mony of two victims, positive)
»here  jdentifying defendant as perpetrator®
fist 4o cnmes. was substaniial evident*
Vash  yhich permitted jury lo disbelieve de—
fendants ahbt witnesses and to find de
i fendant guilty on two counts of fintdc
) gree rape while armed wuh a deadly
S_d_'s weapon Stale v. Edwards (1979) 1?~
a“0”22'>Wash_App 893. 600 P_2d 566 »

$fc*UAI- OFFENSES 9A.44.050

24. Unanimity rl Jury

Jury unanimity was not required on
one of two alternative means charged in
prosecution for (irsl-degrec rape charg—
ing commission by two alternative
means, where constitutionally sufficient
evidence supported both charged alter—
natives State v. Whitney (1987) 108
Wash 2d 506, 739 P.2d 1150.

j-mld only be admitted in se* offense
»here H tends to show lustful incli

" ,..n toward offended female. Stale v.
whalon (1970) I Wash.App. 785, 464
r;j730

Ivulence of complaints made by fe-

is restricted to bare complaint un
N oaleineni Iis strictly part of res jCs

ur m cases of rape and similar crmies
si,in V King (1961) 58 Wash.2d 77, 360

r.M -

Minimum term for first degree rape—Restrictions
on release from confinement—Application to of-

fenses before July I, 1954

\o person convicted of rape in the first degree shall be granted a
deferred 0 SUspended sentence except for the purpose of commit-
inertl to an inp.-licnt treatment facility: provided, That every person
convicted of rap? in the first degree shall be confined for a mini-
mum Of three Years: Provided further, Thai the board of prison
terms and paroles shall have authoritY to set a period of confine-
ment greater lhan three ?/ears bit! shall never reduce ihc minimum
thrce-ycar period of confinement; nor shall the board release the
convicted person during the first three years of confinement as a
result of any type of good time calculation; no shall the depart-
ment of corrections permit the conviclcd person to participle in
any work release program or furlough program during the first
three years of confinement. This section applies only to offenses

committed prior to July 1, 1984,
Enacted DY Laws 1982 ch. 192, § 12, cff April I. 1982,

Law Review Conuncnurfe*

97.44.045.

Forcible rape in Washington-crimi—
nal and civil sanctions. 19 Gonuga
L Rev. 363 (1983/84).

Library Reference*
Sentencing guidelm*., mandatory
minimum lenience, ice Waih Prac.

CJ.S. Rape 5 &6 et seq
wvol. 13. Ferguior.. v 4J07.

Probation, deferred senlrncii. see
Wwih.Prac. vol 1), Fe guson.
5 4318

9A.44.050. Rape In the second degree

(1) Aperson is guilty of ape in the second degree when, under
circumstances not constituting rape in the first degree, the person

engages in sexual intercourse with another person:
223



9A.44_05U WASHINGTON CRIMINA&V

Af
(a) By forcible compulsion; or

(b) When the victim is incapable of consent by reason of'b,.
physically helpless nr mentally incapacitated.

(2) Rape in th. second degree is a class H felony. A
Formerly §9.79,180._ enacted by laves 1975, Ist Fx.Scvx, ch. .
Amended by laws 1979. Kx.Scss..ch 244, %2, elf. July_I, 1?79. Re?oLfIml
as g9A 44050 by Taws 1979, F.x.Seu., ¢ch 214 gﬂ, eff, July .'i|>0v

Amended by laws 1983, ch. 118, § 2

Historical Sole

laws 1979. F.xScss.ch 244, « 2. 17.
recodified the section; and. in subset.
(2), preceding “felons™ inserted "class

B<s and follow.ne "felonV dcleicd *.
arid shall tie punished bs imprisonment

-«

ﬂ'g»f 103 ch m 1 rad]l (}er d «I-
<" e ...
Source:

Laws >854. p 80. § 33

taw Review Commentaries

Forcible rape in Washington- crimi
nal and civil sanctions. 19 Gonraga
LRev. 363 (198.v84),

libraryReference!

Rape «*1.
CJ.S Rape 81 ei seq
Jury instructions.
Defenses, rape, second degree or in

ol . WRTC o3 ™"

laws 1869. p 204. t35.

laws 1873, p. 187, 7. iz

Code 1881. §8812.814. U,
1gsé p 84 8§, N

j jJogj th 19 6 1

JW I chit 4

L~ =<.J.c1b,7Cc | £ o

1,,<10.1 'L US - r

on* ATsVwVsMil.d"

Former %9.79:010, 9.79.020. )
laws 1973, it Ex.Sess., chi-* 154
hi 122. 123, A3

vt;

Rape, second degree, definition.Wi
Wash Prac. vol. Il. WPIC 4LOi
Rape, second degree, elements, see

Wash Prac vol It. WPIC 41 J0i

¥

Notes of Decisions

Corpus delicti t
included offenses 2

I. Corpus delicti

Threat of defendant 10 lake his own
child, in order to coerce defendant s e>
tranged wife into engaging in sesual in-
tercourse. constituicd a threat of kidnap-
ping when without legal authority and.
as sskh. went to forcible compulsion so
as to constitute crime of second-degree
rape. State v. Tuitasi (1956) 46 Wash
App 206. 729 P 2d 75

Proof that male person had kisuJto-
tercourse with female, not his wife, tod*
that at time she was incapable of pving>
her consent thereto because of unsound*
ness of mind, would establish corpus
delicti of crime of rape under provisions?
"ou sa_fto "/f;})"'s
Mepr (1951) 37 Wash.2d 759. 226 72 #
2. Included offenses -4/

Where defendant was charged with lis—
UUR In the second degree under section)
of statute relating to assault with inteat”
to commit a felony, defendant was also
changed with attempted rape in the se®
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be end of
1 vuhscc laws 1937, ch. 74 §f]
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Former st 9.79010, 9,79.020.
laws 1973. 1st Ex.Seu., <h..,,
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Rape, second degree, definition)!; :i

Wish_Prac. sol. Il. WPIC 41/-

Rape, second degree, dementi/"". .

Wash.Prac. vol. II, WPIC 4ljo
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ee or In
ash Prac

N*ote* of Decisions

Proof ihat male perion had sexual jn
lercourse with female, not his wife, *atf
that at time she was incapable of giving
her consent thereto because of unsouho*
ness of mind, would establish conjtt
delicti of crime of rape under provisfom

his own now contained in this statute. Stated
lan"s es- l\zﬂgzer (1951) 37 Wash.2d 759. 226 P2d

»ual in* ) '(%n
kidnap- . ypcpuded offenaea ~
*it> and. Where defendant was charged with"as-

ilsion S0 51§ in the second dcgTee under section
dgdegree  of satuie relating to assault with intip"
\ Ath tocommu a felony, defendant was alt*>
charged with attempted rape in thepsev

224
t
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9A.44.060

5Exual offenses

ir..<%e under forcible compuilsiol < * * by forcible compulsion™ elemeni
,n of that sialule. and. under of of ibe crime of attempted rape in the
js charged, pioved and instructed second degree, only one ofiense was
..MVl "ihe S11uC evidence of physical vio commuted, not two, appropriate rente
ur™ (  1(] ,,( defendant constiluled dv was 10 vet aside the conviction of the
kn= "...li * * *comnnlled with intent lesser offense of attempted rape in the
second degree Stale s King (1979) 22

mi "-"I* fIf* "< f*ticcrime of 7
) ,li in the seem dcpiee and the Wash/-\pp 906. 594 P.2d 1350, affirmed
‘jiii- o sual mtricnuise 93 Wash.2d 510. 610 P 2d 1322.

9,\,44.060. Rape in the third degree

(1) A person is gi It\ of rape in lltc third degree when, under

fluinsioiK'cs not constituting rape in the first or second degrees
such Person engages in sexual intercourse with another person, nut
married {0 the perpetrator:

tae Where lite victim did not consent as defined in RCW 9A.44.-
0i0(6). to sexual intercourse with the perpetrator and such lack of
consent Was clearly expressed by the victim's words or conduct, or

(b) Where there is threat of substantial unlawful harm to proper-
ty rights of the victim.,

(2) Rape in the third degree is a class C felony.

Formerly §979 190 enacte bv Laws 1975 lst xSess ch 14, ?6
Amended % Laws 1979, Ex.Sess., ch, 244, I{ 9, ReCOdIId
as 59A.44 060 by Laws 1979, Ex.Sess., ch, 24 7, ¢ff, JuIy 1979,

Historical Note

ljws 1979, Ex Scss,, ch. 244, §83. 17. liws 1869, p. 204, §35.

modified the section; .md, in subscc. Laws 1873. p. 187. 837.

(@), substituted a reference to RCW Code 1881. 88812, 814.

94 44,010(6) for a reference to RCW Laws 1886. p. 84, 81

979 140(6), and, in subsec. (2). preced— ljws 1897. ch. 19. 8L

ing "felony” inserted "class C". and. fol— Laws 1909. ch. 249. 88 183. 164
lowing "felony” dclcied *. and shall be ljws 1919, ch. 1. 81
punished by imprisonment in the state Laws 1937, ch. 74. 8*
penitentiary for not more than five Laws 1943. ch. 112. 1

RRS &82435. 2436.
Former &89.79.010. 9.79.020.
Laws 1973, 1Ist Ex.Sess., ch. 154.

8122, 123.

sears”.

Source:
liws 1854, p. 80, 833

Law Review Commentaries

Forcible rape in Washington- crimi—
nal and civil sanctions 19 Gonzaga
L.Rev. 363 (1983/84).

Library Reference™
Definition, see Wash.Prac. wvol. 11,

U=N1 .
. Rape s lel sea. WPIC 42.01.
Jury instructions, rape, third degree Elements, see Wash.Prac. vol. 11,
WPIC 42.02.
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9A.44.090 W.j HINCTON criminal cooi
r

Note* of Decision* Q-

Intent | J. Marriage lubtrquenl to offena« \k

Marriage subsequent lo offenie J
Multiple conviction* (or nine act

Pregnancy 4
Sen life of victim 2

I. Intent

Every laying on of hands upon female
of age of fifteen does noi necessarily
lirpplv inienl lo lute carnal knowledge
Slate v leach (I™50) 16 Wash.2d 641,

2 KIP 2d 072

2 Sex life of victim

In a prosecution for carnal knowledge
of female child, testimony concerning
prior acts of intercourse between dc
fvndant and prosecuting witness is ad —
missible lo show Ins lustful disposition
toward her. State s Harold (1"54) 45
Wash 2d 505. 275 P 2d 895

Stale was noi required lo prove previ
ous chastity of prosecuting wmness, nor
would proof of unchattiiy in any way
rebul slate"s proof that defendant carnal —
Iy knew female, or that she was under
age of eighteen years, or that she was
not his wife, since former statute merely
recited "any female child under ihe age
of eighteen years," noi any chaste female
under eighteen sears of age State s
I.mlon (]9S0> 36 Wash.2d 67. 216 P 2d

761.

In prosecution for siaiuiory rape, evi—
dence lhai prosecutrix had sexual inter
course with others 1is not admissible
Stale v. Gav (1914) 82 Wash 423. M4 P
711.

9A.44.100. Indecent liberties

In prosecution for statutory raj* £ |
one under ape of consent, who had tincti *
maincd defendant, H tverror to requiref
wife to appear in court for purpe™* ¢/T '
being identified by witness, when herb =
condition av lo pregnancy wav apparent”*
and could be observed by jury, thereby S *
in reality compelling wife to become wit- 1] {
new againvt defendant State c Wmnett *
(1907) 48 Wash <%, I 004

4  Pregnancy

Instruction that pregnancy of com.
plaining witness is noi in and of wtdjf
evidence lhat defendant is guilty of spe—er
cific act of carnal knowledge chargrd in
information, iscorrect statement of law,
and sufficient cautionary instruction, i
anv he needed Stale v Jennen (]9]) J
V* Wash 2d 171. 361 P 2d 739

In prosecution for carnal knowledge
of female under jgc <(consent, it it not
error lo hermu jury lo consider pregnan—
cy of prosecuting witness as evidence
that offense has been commuted and of
time al which itoccurred Slate v. Jen-
nen (1961) 58 Wash 2d 171. 361 P.2d
739

Where charge is carnal knowledge of
child, pregnancy ;an be shown, as it
proves corpus delicti and affects credi—
bility of prosecutrix. Slate v Chambers
(1957) 50 W ash 2d 139. 309 P 2d 1055.

J Multiple convictions for tame ad

Legislature did not intend that defend—
ant be consicied of both nonconscnsual
rape and statutory rape for single art of
intercourse Stale s (hrgen (1952) 33
Wash App 1. 651 P 2d 240

(1) A ﬁerson is guillv of indecent liberties when he knowingly

causes anot
with him or another:

(a) By forcible compulsion; or

er person who is not his spouse to have sexual contacl .r

N

(b) When the other person is less than fourteen years of age; or j

(c) When the other person is less .han sixteen years of age and
the perpetrator is more than forty-eight months older than the.'
person and is in a position of authority over the person; or., .

LY



9A.44.100

WASHINGTON’ CRIMINAL COD\ sexual OFFENSES

(tlj When the other person is incapable of consent by reason of

«f Decisions

J. MarrLge iubwi]U(nl lo olfrm«
In provesumm for statutory rap*

e one under age ifftotiwni, who had ttiuj
married defendant, it i\ error to reouirt:
wife to J|"|<rar ir (ourl for purpow "
being idcennfird h\ witness, when her
condition a* 1o prrgn.tnrv wac uppa/tni
and could he observed hi jury, thereby~
in realm compelling wife to become wig
new against defendant States Winnttir
(1v07) 4« Wish «e 92 17004

a
4. Pregnanes 1
Instruction that prepnan > of com J
plaining witness it not in and of itself!
evidence tha defendant it guilty of »p*.«
cific ad of carnal knowledge charged in |
information, ftcorrect itatement of law, *
and tufficicni cautionary mttruction. ifk
ans be needed States Jennen <196]) 1
58 Wash.2d 171. JeS P.2d 739

In prosecution for carnal knowledge/7
of female under ape of content, it itncr Yy
error to permit jurs to contider pregnon-
cy of prosecuting wunru at evidencel
that offcnv hat been commuted and off,
time at which ii occurred State t. Jens
%8 (1961) s~ Wash 2d 171 361 P.2d'\I

Where charpe it rarnal knowledge of e
child, pregnancy -an e thown. as itt
B,rotet corput delicti and aflrctt credi-f
I|I%0f pmierutni. State t Chamber* »
(1937)

5 Multiple cnntfcil'int for tame act
Legislature did not intend that defend- s,
ant be convicted of both noncontennal }
[aPe and statutory rape for tingle act of J.
intercourse.  Suit t. Dirgen ?1992) 3)

[
Wath-App f. 651 PJd 240. K

r
4
cnt liberties when he knowingly X
his spouse lo hate sexual contact |

50 Wash 2d 139 309 P 2d 1055..

:ss than fourteen years of age; or/

css than sixteen years of age and *
rty<ight months older than the!
]Zauthorlty over the person; or/*

I

being menially defective, mentally incapacitated, or physically help-

less-

(2) For purposes of this section:
~(,n) "Sexual contact" means any touching of the sexual or other
intimate parts of a person done for the purpose of gratifying sexual

desire of either party.

(b)  "Person in a position of authority" means any person who is a
parent or acting in the place of a parent and is char%ed with an> of
a ﬁarent’s rights, duties, or responsibilities to a child, or a person
yvho is charged with any duty or responsibility for the health,
welfare, education, or supervision of a child, either independently
or through another, no mailer how briefly, at the time of the acl.

(3) Indecent liberties is a class B felony.
Formerly § 9A 88 100. enacted hi Laws 1975, 1st F.vScss.. ch 260.
4 o4 88 100. Recodified as § 9A 44 100 by Laws 1979. Fx.Sess.. ch 244,
A4 17, eff. July 1. 1979. Amended by Laws 1986. ch. 131. § I.

Historical .Vole

Laws 1979. Excess.ch. 244. 4 17. re laws 1905. Ch 3). 4 I.
codified iNe section without change Laws 1909. ch 249. 44 189. 190

ljws 1986, ch. 131 4 I. In subsec. (1), Laws 1935. ch. 74, 4 2.
inserted subd. (c); reletlcred former
vuW (C) as (d). in subset. (2). inverted
subdivision designation "(a)"; and added
subd 1Ib)

Source:
Code 1881. 4 816

taw Review

Impact of common law and reform
statute* on rape prosecutions Wallace
0 Loh 55 Wash L Rev 543 (19S0)

RRS 44 2441, 2442

Former 44 9.79.070. 9 79 0S0

Laws 1955. ch 127. 4 1.

laws 1973. lu EvSew. ch 154.

44 178 >29

Commentaries

Library References

Infants «»13. 20.
Obscenity «*3
CJ5 Assault and Battery 4 74
CJ.S. Infants 44 5 et seq. 95 et seq
CJ.S. Obscenity 4 8et seq
Jun. instructions.
Defense*, rape, second depree or in
decent liberties *ee Wash Prac
sol 1. WPIC 1903
Indecent 1.beniet. definition, see
Wash Prac *o! It. WPIC 4901

Indecent [I.bemt*. element* tee
Wash Prac. sol 1lI. WPIC 4902
Indecent liberties, tesual contact,
definition, tee WathPrae. vol II.

W PIC 4903
Scsual intercourse, definition, we
Wash Prac vol 1I. WPIC 4S01

Word* and Phraw* (Perm £d )

wLsTLAW Electronic Rrsearch
Set WESTLAW guide following the Preface of thi* volume
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HOUSE COMMITTEE REPORT

@
Date Referred: January 27, 1989 FURTHER REFERRALS: JUDICIARY
Date of Committee Action: 3/7/7&/

The HEALTH. EDUCATION & SOCIAL SERVICES Comnittee recomnends that:

HOUSE BILL NO. 121 [SEXUAL &SSAULT ON CERTAIN PERSONS]
MAn Act relating to crimes of sexual assault on mentally incapable or
incapacitated persons; and providing for an effective date."

[ 1 the same title
(~] be replaced with Cn5 [*) a new title

[ ] have attached amendment(s)

do pass

do not pass

no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ ] fiscal impact [ 1 fiscal note(s) published:
C ] zero fiscal note
[ 1 zero with analysis [PC3 zero fTiscal notes(s) published:
/177/si

SIGNING OTHER THAN DO PASS:
(Do Not Pass, No Recommendation, Amend)
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Jukiau

January 27, 1909

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. IIl, sec. 18, of the Alaska

Constitution, I am transmitting a bill that corrects
inequities in the law relating to sexual assault of mentally
incapable and 1incapacitated persons. The current Jlaw was

amended last year by CSHB 545(Jud), which was signed into
law as ch. 96, SLA 1988.

The 1inequity was created by an oversight, and had the effect
of changing an uncontroversial law that had been in effect
since the 1978 criminal code revision took effect. The main

problem lies in the age element added to several provisions.

For example, as a result of last year®s amendments, 1if a
19-year-old and a 17-year-old sexually assault a person they
know to be 1incapacitated, the 19-year-old could be pros—
ecuted for a class B felony, and the 17-year-old would not
have violated the law. Under prior Jlaw, both offenders

could have been prosecuted.

A similar 1inequity 1is present 1in those portions of last
year®s amendments that stated new crimes. For example, if a
19-year-old orderly in a licensed facility and a 17-year-old
orderly 1in a licensed facility sexually assault a person
they know to be mentally incapable, the 19-year-old could be
prosecuted for an unclassified felony, and the 17-year-old
would not havo violated the law.

In addition, the bill substitutes the word "incapacitated,"”
in AS 11.41.425(a)(2), for the existing law"s description of
the condition of being incapacitated. This change 1is made
because . "incapacitated” is defined in AS 11.41.470(1), and
there i3 no need to repeat the”~ianguage of the definition.

I urge your favorable action/on this hillA

V sYncorattTX J y

teve Cowper
overnor
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nse that, at the time
use of the defendant
n>ent of the victim.
41.440, whenever a
on a victim's being
*t. at the time of the
«d the victim to be

f 11 41 450 Criminal Law 4 11 41 470

Effect of amendment* - The 1985
amendment rewrote «uburetion <a>

NOTES TO DECISIONS

Applied in .lager v State. ClI App Op
72| (File No A 114M, P 2d

See. 11.41.450. Incest.

NOTES TO DECISIONS

Cited inTheodore v Slate. Ct App Op
No 435 (File No A 5541, 692 P 2d 087

Sec. 11.41.455. Unlawful exploitation of a minor.

NOTES TO DECISIONS

Conviction and rnlenre upheld. -
See Drpp v Slate. Ct App Op No. 390
(File No 7002>, 6ss P 2d 712 (1984)

Sec. 11.41.470 Definitions. For purposes of AS 11.41.410 —
11 41,470, unless the context requires otherwise,

(1) "incapacitated” means temporarily incapable of appraising the
nature of one's own conduct and physically unable to express unwill-
ingness to act;

(2) "mentally incapable" means a person who suffers from n mental
disease or defect that renders the person incapable of understanding
the nature of consequences of the person’s conduct, including the po-
tential for harm to that person;

(3) "victim" means the person alleged to have been subjected to
sexual assault in any degree or sexual abuse ofa minor in any degree;

141 "without consent” means that a person

(A) with or wrhout resisting, is coerced by the use of force against a
person or property, or by the express or implied threat of death, immi-
nent physical injury, or kidnapping to be inflicted on anyone; or

(B) is incapacitated as a result of an act of the defendant. (8 3 ch
166 SLA 1978, am 8 5 ch 78 SLA 1983, am § 5 ch 96 SLA 1988)

Rrvinor'a notes. — Reorganized in Effect of amendment*. — The 1988
1988 to alphabetize the defined terms amendment inserted paragraph )



5 11.41.110

tonnl  or knowing ruiidut®IHidgily v

SLili-, CLAJi]> Qi Nu 727 eK»ke Nns

A X0. A-43. A Sfi», 7.71% FF2d 1209 «l14H7>
Maximu -ntrnti® fur rirxl-ili-gm-

murder up old’

See Hileyv Stale. Cl. App Dp Nu M)

iF'gle Tu A-125HI. 172d (IfHI
0nience upheld.

See Truvelilenl
v Stale, Sup I't Op No 107 iFile No
A IM*. 669 1"2d 41M iliMM), U-wn, v
Sinle  (lApp Op No 673 [IFile No
A-793>, 701 P 2d 60 il907i, Jackson v
Stale. CtApp Op No 781 IFile No
A 20261, F2d "19081

Where two defendant* were convicted of

first-decree murder and one of second de —

cree murder for the same crime, the sen-
Umcing judge was entitled to make ho.
own evaluation of the evidence in deriding
how culpahlc was the Indiavior of the one
convicted of second-depree murder, and
where the record before the jury sufficed
to support the conclusion that she was a*
guilty of premeditated murder as were the
other defendants, the maximum term of

99 years received by each of the defen—
dants, though certainly severe, was justi—

fied by the extreme nature of their crime.
Kidgely v. State, Ct. App. Op No. 727
(File Nos. A-30, A-43, A-56i, 739 P2d
1299 (19871

Sentence of consecutive 99-year terms
for two murders is not clearly mistaken
where the defendant presents a risk of
continued criminal conduct which would

seriously threaten the public safety.
KrefolT v Stale. Ct App Op. No 487
«ile No A-1831, P.2d 11985*

Sentence for attempted first drgrre
murder upheld. - See Suael v. State.

Alaska Statutes Kiuti.ement

§ 11.41.110

t'l App Dp No 4b4 IFile No A-7H). 697
P 2d Id.vi 119851
Conviction mill sentence affirmed,
See Clifton v Stale. Ct App Op. No.
6fi7 iFile No. A-853i, 728 P 2d 649 119861.
Convictions for first-degree and sec—
ond-degree murder affirmed but sen—
tence remanded for consideration of
consecutive sentencing. — See Tucker
v Slate, (! App Op No 633 (File No
A alsi, *2d 119861
Conv ion reversed where trial
court"s finding of voluntary Miranda
waiver was 1in error. — See Hampel v.
Stall-, CI App Op. No 517 (File No.
73981. 706 P 2d 1173 (1985).
Conviction reversed because of ad-
mission of improperly seized evidence.
— See Lowry v, Slate, Ct. App. Op. No
526 (File No. A-249), 707 P.2d 280 (1985).
Cited in Lerchenstein v. State, Ct. App.
Op No 453 (File No. 7729), 697 P.2d 312
(1985); Hurt v. State,Ct. App. Op. No. 482
(File No A-295), 702 P.2d 651 (1985);
Ridgelv v. State, Cl. App. Op. No. 503
(File No A -30, A-43, A-56), 705 P.2d 924
(1985); Peckham v. State, Ct. App. Op.
No. 639 (File No. 7029), p.2d
119H6i; Hastings v. Stale, Ct. App. Op.
No. 706 (File No. A-602), P.2d
(19871, Clifton v. State, Sup. Ct. Op.
No 3280 (File No. S-1945), p.2d
1198Hi; Peel v. State, Ct. App. Op. No.

793 iFile No A-2293i, 752 P.2d 472
11988i; f'ole v Stale, Ct App. Op. No. 805
(File No A-1505(, P2d <1988);

Ciervo v State. Ct. App Op. No. 813 (File
No A-2n.ni. P 2d (19881

Sec. 11.41.110. Murder in the second degree fa) A person com-
mits the crime of murder in the second degree i

111 with intent to cause serious physical injury to another person or
knowing that the conduct is substantially certain to cause death or
serious physical injury to another person, the person causes the death
of any person;

(2) the person knowingly engages in conduct that results in the
death of another person under circumstances manifesting an extreme
indifference to the value of human life; or

(3) acting either alone or with one or more persons, the person
commits or attempts to commit arson in the first degree, kidnapping,
sexual assault in the first degree under AS 11.4141Qtal(-14-or-(2). .
sexual assault in the second degree, burglary in the first degree, es-
cape in the first or second degree, or robbery in any degree and, in the
course of or in furtherance of that crime, or in immediate flight from
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n No. A-781.697

“Arc affirmed.
1 App Op. No.
172d 649 (1966).
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that crime, uny person causes the death of a person other than one of

the participants.

(b) Murder in the second degree is an unclassified felony and is
punishable as provided in AS 12.55. (§ 5 ch 166 SLA 1978; am S 1ch

56 SLA 1989)

Effect of amendments. - The 1988
amendment, effective May 28, 1988, sub-
istituted "knowingly engages in conduct”
for "intentionally performs an net" in sub—
section (UHz)

legislative history reports. - For
Mouse letter of intent on ch. 66 .SLA 1988
iCSHB 237 (iludl), which amended this
section, see 1988 Mouse Journal
2330-2337.

NOTES TO DECISIONS

1. General Consideration.

I. GENERAL CONSIDERATION.

Substantial certainty to cause denlh
and extreme indifference to value of
human life. - Where an eyewitness saw
defendant”s passengers screaming for him
to stop, and the record reflected that de —
fendant"s vehicle left the road in the pro—
cess of attempting to negotiate a turn at
85 m.p.h., that defendant was well aware
of the turn"s dangerousness, having lived
in the r.rea for many years, and having
driven the road and negotiated the same
curve well over a hundred times, the jury
was justified in concluding that the defen—
dant was substantially certain to cause
his passengers® deaths and that he mani —
fested an extreme indifference lo the
value of human life. Stiegele v. Stale. Ct.
App. Op. No. 580 (File No. A-694), 714
P.2d 356 (19861.

Murder committed with automobile.
— Where a dlive!"s lecklessnes.-. mani —
fests an extreme indifference to human
life, he can be charged with murder even
though the instrument by which he causes
death isan automobile. Pears v. Stale. Ct.
App. Op No. 309 (File No. 6783), 672 P.2d
903 (1983:. rev'd on other grounds. Sup.
Ct. Op. No. 2931 (File No. S-2081, 698
P.2d 1198 <1985).

Offense of attempted second-degree
murder was an impossibility. Huitt v.
State, Ct. App Op. No. 348 (File No.
7141). 678 P.2d 415 11984».

Instructions. - The trial court did not
err in declining to instruct the jury con—
cerning imperfect self defense. Balentine
v. State, Ct. App. Op. No. 538 (File No.
A-381), 707 P.2d 922 (1985).

In prosecution for extreme indifference
murder, a fair reading of the given in—

structions in their entirety adequately

conveyed the idea of defendant®s subjec—
tive awareness or the risk to the jury.

Stale v. Johnson, Sup. Ct. Op. No. 3064

(File No. S-61G), 720 P.2d 37 (1986).

First conviction ormurder for motor
vehicle homicide. — See Pears v. Stale,
Ct. App. Op. No. 309 (File No. 6783), 672
P.2d 903 (1983), rev'd on other grounds,
Sup. Ct. Op. No. 2931 (File No. S-208),
698 P.2d 1198 (1985).

Exclusion of evidence relating to
proximate cause not error. - See
Kusmider v. State, Ct. App. Op. No. 404
(File No. 7845). ess P.2d 957 (1984).

Conviction affirmed. — See Castillo
V. State, Sup. Ct. Op. No. 2124 (File No.
45611. 614 P.2d 756 (19801; Kusmider v.
State. Ct. App. Op. No. 404 (File No.
7845). ess P.2d 957 (1984).

Stiegele v. State, Ct. App. Op. No. 580
(File No. A-6941. 714 P.2d 356 U9861.

Conviction and sentence affirmed.
— See Ahruska v. State, Ct. App. Op. No.
502 (FileNo. 76721, 705 P.2d 1261 (1985i.

Conviction reversed where trial
court erred in instructing jury on self-
defense. — See Klumb v. State. Ct. App.
Op. No. 575 (FileNo A-859i, 712 P.2d 909
(1986) .-

Conviction reversed because of judi—
cial error in not granting defendant"s
motion for change ofvenue. — Nickolai
v. State, Ct. App. Op. No. 545 (File No.
A-610), 708 P.2d 1292 (1985).

Sentence upheld. — See Minchow v.
State, Ct. App. Op. No. 299 (File No.
A-15). 670 P.2d 719 (1983); Pears v. State.
Ct. App. Op. No. 309 (FileNo 6783), 672
P.2d 903 (1983); Jimmv v. State, Sup. Ct.
Op. No. 409 (File No. A-51), 689 P.2d 504
(1984); Komakhuk v. Stale, Ct. App. Op.
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Collatcrnl references. — 1 Am. Jur.
2d, Al>duction and Kidnapping, 9 1 el seg.

1 C.J.S., Ahduclion. S 1 et seq.; 51
C J S.. Kidnapping. & 1et seq.

Forcing another lo transport one as
constituting ofTense of kidnapping or of
abduction. 62 ALR 200

Fiction of loss of services as a condition
of action for abduction of child. 72 ALR
847.

Kidnapping or other criminal ofTense by
luking or removal of child by. or under
Authority of. parent, or one in loco
parentis. 77 ALR 317.

Offense of abduction or kidnapping us
alTected bv defendant 3 belief :n legality of
his act, lid ALR 870

Alaska Statutes

» 11.41.3u0

Fraud or fulse pretenses, kidnapping by,
95 ALR2d 450.

What is harm within provisions of slat.
utes increasing penally for kidnapping
where victim sufTers hurrn. 11 ALROd
1053.

Seizure or detention for purposes ofcom —
mitting rape, robbery, or similar offense ns
constituting separate crime of kidnapping,
43 ALR3d 699

Necessity and su®.lciency of showing, in
kidnapping prosecution, that detention
was with intent to “secretly" confine
victim, 98 ALR."Id 733.

Sec. 11.41.300. Kidnapping, (@ A person commits the crime of

kidnapping if

(D the person restrains another with intent to

(A) hold the restrained person for ransom, reward, or other payment;

(B) use the restrained person as a shield or hostage;

(©) inflict physical injury upon or sexually assault the restrained
person or place the restrained person or a third person in apprehension
that any person will be subjected to serious physical injury or sexual

assault;

(D) interfere with the performance of a governmental or political

function; or

(B) facilitate the commission of a felony or flight after commission

of a felony; or

(2 the person restrains another

iA> by secreting and holding the restrained person in a place where
the restrained person is not likely to be found; or

<B> under circumstances which expose the restrained person to a
substantial risk of serious physical injury.

<) In a prosecution under (a)(2)(A) of this section, it isan affirma—

tive defense that

(D the defendant was a relative of the victim;
(2 the victim was a child under 18 years of age or an incompetent

person; and

(@ the primary intent of the defendant was toassume custody of the

victim.

(©  Except as provided in (d) of this section, kidnapping is an
unclassified felony and is punishable as provided in AS 12.55.
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(d) In n prosecution for kidnapping, it is an affirmative defense
which reduces the crime to a class A felony thnt the defendant
volunturily caused the release of the victim alive in a safe place before
urrest, or within 24 hours after arrest, without having caused serious
physical injury to the victim and without having en%aged in conduct

described in AS 11.41.410(%1) or (2) or 11,41.420.

1978; am S 7 ch 102 SLA 1980)

CrimH references. — For punishment.
Bee AS 12.55 1251 le.

Effect of amendment!*. — The IHIJ
amendment Inserted "or sexually assault
him" following "injury upon him" near the
beginning of subparagraph laiiluC), und

lidded "or sexual assault" at the end ofsub—

¢ 3 ch 1(36 SLA

paragraph tan 1MCi

Legislative history reports. — For a
report on Chapter 102, SLA 1980 (HCS
CSSft 5111, see 1980 Senate Journal
Supplement, Na. 41. May 29,1980, or 1980
House Journal Supplement, Na. 79. Mav
28, 1980.

NOTES TO DECISIONS

Editor 3 notes. — Many of the enses
cited in the notes below were decided
under former AS 11.15 260.

The crime of kidnapping isdesigned

to protect the general personal secu—

rity of citizens both in their persons and
property. Ladd v. State. Sup. Ct. Op. No.
1480 (File No. 2475), 568 P.2d 960 119771.
cert, denied. 435 U.S. 928. 98 S. Ct. 1498.
55 L. Ed. 2d 524 (19781.

Constitutionality of former statute.
— See LevashnkofT v. Slate. Sup. Ct. Op.
No. 1446 (File No. 28301. 565 P.2d 504
Q977).

Scope of former statute. — See Crump
v. State. Sup. Ct Op. No. 2309 *File No
4546", 625 P.2d 857 11981 <

For discussion of elements thnt were
required to be proved under former AS
11.15.260. see Davis v. Stale. Ct. App. Op.
No. 23 (File No. 5100b 635 P 2d 481
H98D.

Exemption. — The new criminal code,
which states that it is an alTirmalive
defense that defendant was a relative of

the victim, provides for a broader exemp —

tion from the kidnapping statute than the
absolute exemption for the abduction of u
minor by his parent under former AS
11 15.260. Crump v. Slate. Sup Ct. Op.
No. 2309 (File No. 4546". 625 P.2d 857
(1981).

For case discussing the parental exemp —

tion contained in Alaska"s former
kidnapping statute, AS 11.15.260.
Lythgoe v. State, Sup. Ct. Op. No. 2235
(File No. 44971. 626 P.2d 1082 (1980)-

Liability ofagent for person not enti—
tled to custody of child. - Where a per—

son, while acting as an agent for a parent

not entitled to custody, lakes a child from
one entitled lo custody, the person can be
convicted of both the substantive crime of
kidnapping arid conspiracy to Kkidnup.
Crump v. Slute, Sup. Ct. Op No. 2309 (File
No. 4546i. 625 P.2d 857 (1981).

Conspiracy to kidnap. — Conspiracy
tokidnap isno longc- ,hed as an offense
in Alaska under tht .ewly revised crim—
inal code. Lvthgoc v. State. Sup. Ct. Op.
No. 2235 (File No. 4497). 626 P 2d 1082
(1980i.

Sepurnte crimes. — Rape, assault with
adangerous weapon, and kidnapping were
separate crimes with separate elements.
Lacv v. State. Sup. Ct. Op. No. 2039 (File
No. 3741", 608 P.2d 19 11980b

Separate sentences wore colled for
where defendant®s conduct in kidnapping
and raping his victim and assaulting her
with a deadly weapon constituted the com —
mission of thrpp distinct offenses, each of
which violated a different societal interest.
State v. Occhipinti, Sup. Ct. Op. No. 1405
(File No. 3084i. 562 P.2d 348 (1977b

Sentences upheld. - See Morrell v.
Stale. Sup. Ct. Op No. 1577 (File No.
2790b 575 P.2d 1200 (1978b Post v. State,
Sup. Ct. Op. No. 1642 (File No. 2851b 580
P.2d 304 (1978(; Davis v. State, Ct, App.
Op. No. 23 (File No. 5100", 635 P 2d 481
(1981 b Williams v. State, Ct. App. Op. No.
139 (File No. 56761. 652 P.2d 478 (1982b

Sentence found excessive. - See
Hintz v. State, Sup Cl Op. No. 2334 (File
No. 3541b 627 P.2d 207 (1981b

Applied in Nukapigak v. State, Ct.
App. Op. No. 90 (File No. 5820b 645 P.2d
215 (1982b Bidwelt v. State, Ct. App. Op.
No. 199 (File No. 6290b 656 P.2d 592
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(b) In circumstances described in lull L (3) of this section, the
person clniming the defense ofjustification may use nondendly force il
thut person has withdrawn from the encounter and effectively com-
municated the withdrawal to the other person, but the other person
persists in continuing the incident by the use of unlawful force 10
ch 166 SI.A 11)781

NOTES TO DECISIONS

Instructionx. > liurdmik<in<lilciid<inl Applied in Kirlivv Stole.Cl App Up
to produce some evidence in support of No 117 iFile No 673Si, ld) p ,\J
claim ofKolf ticfense before he wentitled to  11982*

Jury instruction on tluit defense Folger v Quoted m Clevelund v Municipality of
State, Ct App. Op No 1o0e1FileNo AHw, Anchorage. Sup ClI Op No 2390)FileNo
6)s I*2d 111 119821. 19661, 631 P 2d 1073 (19811

.Jury question. Even u weak or Cited in Hell v Stale. Ct App Op No

implausible sellolelense chum ¥ a iJles- 216 IFile No 6707>. 667 P 2d 7s7 1]983i
tion for thejurv. Folder v. State, Cl. App

Op No. 106 iFile No 5586), 6)s P.2d 111

«19821

Sec. 11.81.335. Justification: Use of deadly force in defense of
self. (a) Except us provided in (bl of this section, a person may use
deadly force upon another person when and to the extent

(1) the use of nondeadl. force isjustified under AS 11.81.330; and

(2) the person reasonably believes the use of deadly force is neces-
sary for selfdefense against death, serious physical injury, kidnapping,
sexual assault in the first degree under AS 11.41.410(a)(1) or (2%,
sexual assault in the second de?ree, or robbery in any de%ree.

(b) A person may not use deadly force under this section | thePerson
knows that, with complete personal safety and with complete safety as
to others, the person can avoid the r. -cessity of using deadly force by
retreating, except there is no duty 1 ->treat if he personis

(1) on premises which thp person > 'nuses and the person is not
the initial aggressor; or = . .

(2) a peace officer acting within .. scope and authority of the offi-
cer's em Iogment or a person assisting a peace officer under AS
11.81.380. (§8 10 ch 166 SLA 1978)

Cross references. — For defenses to
murder, see AS 11.41.115.

NOTES TO DECISION®"S

Editor"s notes. — Many of the cases Defendant failed tomake showing of
cited in the notes below were decided necessity required to present defense
under former AS 11.15.100 of justifiable homicide. - See Des

A finding of necessity is required f
before the homicide can be justifiable. 22601551 P.2d 131 (19761.
Gray v. State, Sup. Ct. Op. No. 595 (File Standards by which party attacked
Nos. 1003. 1005), 463 P.2d 897 (1970). may act. — Where one isattacked by an-
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM March 21. 1990
SUBJECT: Permanent Fund dividends of individuals
convicted of crimes (2d CSHB 121 ( ))
TO: Representative Mark Boyer
FROM: Tamara Brandt Cook,/- J
Director

Division of Legal Services

Here 1is a new draft of HB 121. Since the bill now deals
with sentencing of defendants convicted of certain offenses,
and only incidentally addresses the use of permanent funds
as payment for enhanced penalties, provisions dealing with
priority rights of creditors to permanent funds can no
longer be included in the bill v/ithout violating the single
subject requirement of the constitution. I have, therefore,
eliminated provisions changing those priorities from this
draft and have added a priority "or payments that can now be
ordeied under this draft as a new, last item to AS 43.23.-
065(b). That way, existing priorities are not altered by
this draft.

In addition, I must alert you to a possible constitutional
problem related to "bill stripping” as 1is done 1in this draft,
HB 121 originally dealt with AIDEA and, under this draft,
now deals with an entirely different subject. In Van Brunt
v. State, 653 P.2d 343 (Alaska Ct. App. 1982) the Court of
Appeals addressed the three readings requirement of Article
I, section 14. The court stated the general rule that a
bill does not have to be read three times in its amended
form, even if the amendment has completely revised the bill.
However, the court also noted an exception to that rule.
Under the exception, the bill must be read three times (in
its amended form) if the amendment changes the subject of
the bill or is not germane to and within the scope of the
original title.

That decision casts doubt on what has been a long standing
practice of the legislature -- gutting a bill and using the



Representative wark Boyer
Page 2
March 21, 1990

number as a vehicle for entirely different material. To
avoid the question it would be necessary to introduce this

draft as a new bill.
1107020

Enclosure
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go0919hD
Cook
3/21/90
Original sponsor(s): Rules/Governor
IN THE HOUSE
2d CS FOR HOUSE BILL NO. 121 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act vrelating to sentences of individuals con—

victed of certain crimes."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.55.015 1is amended by adding a new subsection to
read:

(@ A court, 1in 1imposing a sentence on a defendant convicted or
an offense listed in AS 18.67.101(2), shall order the defendant to pav
an amount not to exceed $1,500 to the crime victim compensation fund
(AS 18.67. 162). As a source of payment, the court may order the next
permanent fund dividend the defendant applies or has applied for that
is issued at least 30 daysafter the date of the order to be paid to
the crime vie"l " ansation fund, subject to the rights of other
creditors in tnew dividend under AS A3.23.065(b) and (c).

* Sec. 2. AS 43.23.065(b) 1is amended to read:
(b) An exemption 1isnot available underthis section for perma-—

nent fu..d dividends taken to satisfy

(D child support obligations required by court order or

decision of the child support enforcement agency under AS 47.23.140
47.23.220;

(2) court ordered restitution under AS 12.55.045 - 12.55.-
051 or 12.55.100; (OR]

3) a debt owed by an eligible individual to an agency of
the state, unless the debt is contested and an appeal is pending, or

the timelimit for filing onappeal has notexpired; or

-1- 2d CSHB 12 M )
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court ordered payments to the crime victiui compensatior.

fund under AS 12.55.015(g).

24 CSHB 121 |

)
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go09 19hD
Cook
3/8/90
Original sponsor(s): Rules/Governor
l
2 IN THE HOUSE
: Jjfatcs FoR HOUSE FILL NO. 121 ( )
1 IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
6 A BILL
. For an Act entitled: "An Act relating to permanent fund dividends of
8! individuals convicted of certain crimes."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section 1. AS 12.55.015 1is amended by adding a new subsection to
11 read:
12 (g) A court, in imposing a sentence on a defendant convicted of
3 an offense listed in AS 18.67.101(2), shall order the next permanent
1 fund dividend the defendant applies or has appl!ied for and is eligible
5 for, that is issued at least 30 days after the date of the order, to
6 be paid to the crime victim compensation fund (AS 18.67.162).
17 * Sec. 2. AS 14.43.120(1) 1is amended to read:
18 ) IT a loan 1is 1in default, the commission shall notify
19 borrower that repayment of the remaining balance 1is accelerated and
Z) due by sending the borrower a notice by registered or certified mail.
ﬂ The permanent fund dividend of a borrowermay be taken under
22 AS 43.23.065(b) (AS 43.23.065(b)(3)) to satisfy the balance due on the
2 defaulted loan.
241 * Sec. 3. AS 43.23.065(b) 1is amended to read:
25 (b) An exemption 1is not availableunder this section for perma—
2% nent fund dividends taken to satisfy
27 ) child support obligations required by court
2 decision of the child support enforcement agency under AS 47.23.140 -

2 47.23.220}

o 24 CSHB 121 )

t

or
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(2) court ordered restitution under AS 12.55.045 - 12.55.-
05? or 12.55.100; [OR]

(3) court ordered payments to the crime victim compensation

fund under AS 12.55.015(g); or

(4) a debt owed by an eligible individual to an agency of
the state, unless the debt 1is contested and an appeal is pending, or

the time Ilimit for filing an appeal has not expired.

24 CSHB 121( ) 2



5 18.65.640 Alaska Statutes SuITUtMKNT § 18.67.10i

(d) When a missing person is found, tho law enforcement ogency

and the clearinghouse shall destroy all records in their filea obtained
under this section. € 1ch 72 SLA 1988)

See. 18.65.6-10. Reports upon finding a missing person. A per-
son who has filed a missing person report with the clearinghouse or a
law enforcement agency shall immediately notify the clearinghouse or
the law enforcement agency when the location of the missing person is
determined. <€ 1 ch 72 SLA 1988)

Sec. 18.65.650. Civil penalty. The commissioner of public safety,
or a person designated by the commissioner of public safety, may file a
civil complaint in the district court to enforce AS 18.65.640. A person
who fails to comply with AS 18.65.640 is subject to a civil fine of not
more than $1,000. (8 1ch 72 SLA 1988)

Sec. 18.65.660. Definition. In AS 18.65.600 — 18.65.660 "clear-
inghouse” means the missing persons information clearinghouse es-
tablished in AS 18.65.600. (8 1 ch 72 SLA 1988)

Chapter 67. Violent Crimes Compensation Board.

Section

101 Incident* and olTensea to which this
chapter applies

Sec. 18.67.101. Incidents and offenses to which this chapter
applies. The board may order the payment of compensation in accor-
dance with the provisions of this chapter for personal injury or death
that resulted from

(Ii an attempt on the part of the applicant to prevent the commis-
sion of crime, or to apprehend a suspected criminal, or aiding or at-
tempting to aid a police officer to do so, or aiding a victim of crime; or

(@  the commission or attempt on the part of one other than the

applicant to commit any of the following offenses:

(A) murder in any degree;

(B) manslaughter;

(C) criminally negligent homicide;

(D) assault in any degree;

(E) kidnapping;

(F) sexual assault in any degree;

(G) sexual abuse of a minor;

(H) robbery in any degree;

(D) threats to do bodily harm; or

@) driving while intoxicated or another crime resulting from the
operation of a motor wehicle, boat, or airplane when the offender is

230
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in the present law which would be alleviated by the proposed

bill.

Our office prosecuted the manager of an apartment
building winch hud a number of female mentally handicapped

tenants placed there by a social service agency. He was
convicted of sex crimes against four of these severely
mentally handicapped women who lived in the complex. He could
only be convicted of a felony on two of them because he only
penetrated those two. The other two women were only fondled
by him. For these fondIn j crimes he could only be convicted
of the class B misdemeanor of harassment carrying a maximum 90
day jail sentence.

In another case prosecuted last year the judge
acquitted one of two defendants who were having sexin a park
in broad daylight with a severely schizophrenic woman.
Eyewitnesse and medical evidence proved she was being
forcibly as.suited. All oi the witnesses agree that the woman
was so mentally ill that she could not even wunderstand that
these men wore having sex with her. Part of the reason for

the acquilLtal was the ambiguous requirement of present law to
prove that the woman would riot have engaged in the sexual

activity had she been mentally normal. The judge reasoned
that even normal people sometimes engage in group sex in
public so the state had failed to prove that element. He felt

the only way to prove this element was to prove that the woman
was being raped or being physically injured because this is

the only sexual activity to which normal people would not
consent. But he acquitted him on the rape charge apparently
because the woman did not testify since she was too mentally
ili to be a competent witness. Iri other words, he ruled that

to prove second degree sexual assault under present law the
state had to prove first degree sexual assault, but the state
could not prove first degree because the victim was so
mentally ill. This was the strongest case of second degree
sexual assault which could be brought under present law yet
the judge acquitted the defendant and did not let the case go

to the jury.

As | read House Bill 545 it would create a strong
policy for protecting severely mentally handicapped people
from sexual exploitation but would not criminalize consensual
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sexual activity between two Handicapped people or sexual
activity with persons who were not severely mentally
handicapped. The proposed law requires that the mental
handicap be so severe that .he person cannot either understand
that sex is occurring or cannot give informed consent. These
people need the protection ol the <criminal laws which this
bill gives them without unnecessarily miringing on their

privacy and sexual rights.
Very truly yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

DWAYNE W. MCCONNELL
DISTRICT ATTORNEY

Assistant District Attorney
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OFFICE OF THE COMMISSIONER
ALASKA INDUSTRIAL DEVELOPMENT AND EXPORT AUTHORITY

March 29, 1989

Honorable Peter Goll

Alaska House of Representatives
P.0O. Box V

Juneau, AK 99811

Dear Representative Goll:

RE: HB 123

At our meeting yesterday, you expressed some concern over provisions of

HB 123 which would allow joint ventures between the authority and private
industry. The rationale for allowing such joint ventures is to assist
private firms in developing Alaskan resources and becoming competitive in the
international marketplace. Joint ventures between a governmental entity and
a private company are not uncommon, and if structured prudently, can benefit
both parties.

An example of such a joint venture proposal could be a coal loading facility
designed to handle throughput from several different lease holders. By
having the authority assist in the common transportation system from the
uplands to tidewater, the lease holders in effect convert a capital cost to
an operating cost freeing up their capital to develop their respective coal
leases.

Some concern has also been expressed that adequate safeguards are not in
place to protect the authority from poor decision making. Anytime we are
trying to accomplish something a certain amount of risk is inherent. How—
ever, various provisions of statutes set forth restrictions to protect the
authority.

The first and one of primary importance is that all debt of the authority
must meet a market test. The bond offerings are reviewed by rating analysts
and subject to the marketplace in determining their quality. These acts hold
up to public scrutiny all the transactions the authority enters into.
Secondly, the authority has on retainer investment bankers who carefully
analyze each transaction brought before the authority. Additionally, each
.transaction must, of course, be worked over by staff and then it is presented
to the board for their review. The authority has an extremely active board
that meets at least once a month.
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When the board considers a transaction, the statutes set forth guide®)ines the
board will use in considering whether or not to enter into a transaction:

1. A" 44.88.173 requires a finance plan be prepared that sets forth
all details concerning cost, operational expenses, and sources of
funds. This report, will be submitted t.o the Legislature, State
Bond Committee, and the Governor.

2. Sec. 44.88.175. Requirements prior to approval of projects.
(a) Before entering into an agreement to finance or to develop a
proposed project with a cost in excess of $10,000,000 that is
financed under AS 44.88.171, the authority shall obtain the
approval of each Regional Resource Advisory Council or municipality
in the area in which the proposed project is to be located.
Approval under this subsection must be evidenced by a certified
copy of a resolution of the council or of the governing body of the
municipality.

() Before approving a project financed under AS 44.88.172 for
which bonds must be issued, the authority shall

(1) obtain approval under (a) of this section;

(2) find, on the basis of all information reasonable to
it, that

(A) The project and its development under this
chapter will be economically advantageous to the state and to
the general public welfare and will contribute to the economic
growth of the state;

(B) the project applicant is financially respon—
sible;

(C) the project is economically and financially
feasible and able to produce revenue adequate to repay the
bonds or loans with which it is financed;

(®) increased demand on public facilities that might
result from the project will be provided for;

(E) the project will provide or retain employment
reasonably related to the amount of the financing by the
authority, considering the amount of investment per employee
for comparable facilities, and other relevant factors;
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(F) the scope of the project is sufficient to
provide a reasonable expectation of a benefit to the economy
of the state;

(G) the project is in compliance with applicable
law; and

an issuance of the bonds 1is not expected to ad—
versely affect the ability of the state or any political
subdivision of the state to market other bonds (S 8 ch 162 SLA
1984)

Bert Matron
Executive Director

BW/mm/C.144
032989b
cc: Honorable Max Gruenberg
Co-Chair House Judiciary Committee



ALASKA INDUSTRIAL DEVELOPMENT
AND EXPORT AUTHORITY

1577 "C" STREET «SUITE 304 «.ANCHORAGE, ALASKA 99501-5177 = (907) 274-1651

MEMORANDUM

TO: Board of Directors
Alaska Industrial Development and Export Authority

FROM:

DATE: February 27, 1989

SUBJECT: FEDERAL SMALL BUSINESS ADMINISTRATION PROGRAM (SBA)

Attached is a letter which impacts the Federal SBA program nationwide.

The effect of this directive is that the SBA will no longer allow
outstanding SBA loans to be refinanced with new SBA loans. Additionally,
no refinance which would result in a vreduction of exposure of the
participant or other lending institution is permitted.

It was requested that a representative from the SBA be at our Board
meeting, however, they are in Washington, D.C. discussing this problem
and could not attend.

BLW/ss
attachment



SMALL BUSIt/ESS ADMINISTRATION

2-10-69
EFFECTIVE

SUBJECT: Temporary limitation on use of SBA 7(a) Iloan
proceeds for repayment of debt

The demand for 7(a) loan funds currently exceeds available
amounts. In order to ease this shortage, effective
immediately, new applications for 7(a) business loan
guarantees will be subject to the following restrictions:

0 Outstanding SBA loans will not be refinanced with
new SBA loans. |If a borrower requires additional
funds, the new loan will be so structured by
reamortization or otherwise that the existing loan

remains outstanding.

0 No reduction in a participant lender"s exposure or
of the exposure of other lending institutions will
be permitted. Accordingly, where a participating
lender increases its participation percentage to
an extent sufficient to cover at least all of the
outstanding debt, SBA will extend its guaranty to
that part of the loan which does not include the

outstanding debt.

Example: a loan is approved for $400,000, of

which $50,000 is to pay debt to the
participant, $50,000 to pay debt to another
lender, and $300,000 is for the purchase of
machinery and equipment. In this casa a 25%
participation would be required so that the
lender®s exposure in the loan will at least

EXPIRES 1Q/1/89

SBA Form 1353 (3-83)

HOA | IVHIMBD \8S IM6l 68,6
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equal the loan amounts used Cor pre-existing
debt payment. An alternative would bo to
reduce the loan by $50,000, eliminating
payment of the other lender if ths
patricipant is unwilling to take more than
15%, and if repayment ability would still
exist.

0 Payment of trade payables 1is not considered debt
repayment, but will be treated as working
capital. Participating lenders may also continue
to make 1interim advances 1in anticipation of
reimbursement from SBA financing, as provided 1in
SOP 50-10, paragraph 2d. (4).

These debt payment limitations are a temporary constraint
to help manage the shortage of funds. In some regions
restrictions have already been placed on debt payment.
However we must have a consistent national policy. The
constraints are effective until further notice.

These restrictions apply to all categories of 7(a) loan
guarantees. Development Company (502 and 504) guarantees

are not affected.

Any questions should be addressed to Everett Shell,
Diff£,ctor, Office of Business Loans (FTS 653-6470)

Tames Abdnor
"Administrator

p u , , Y H A-T*
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ALASKA INDUSTRIAL DEVELOPMENT
AND EXPORT AUTHORITY

1577 "C" STREET «SUITE 304 «.ANCHORAGE, ALASKA 99501-5177 = (907) 274-1651

MEMORANDUM

TO: Board of Directors
Alaska Industrial Development and Export Authority

FROM: Bertram L. Wagnon a"*
Executive Director," """

DATE: February 27, 1989

SUBJECT: LOAN GUARANTY PROGRAM CHANGES

The Chair has requested that staff agenda the Loan Guaranty Program for
consideration of several changes.

The first change would be to raise the allowable guaranty percentage from
70% to 80%.

The second change would be to amend the language that limits the guaranty
to a percent of the loan and set the maximum guaranty at $1 million
irrespective of the loan size.

The third change would allow the Authority to pay pro rata costs of
foreclosing and liquidating the collateral. Previously | have advised
the Chair that this third change was not necessary in that it could be
done by regulation. Counsel has reviewed this and strongly suggests that
a statutory change is necessary here as well.

Mr. Jan Sieberts of the National Bank of Alaska appeared before the House
Labor & Commerce Committee recommending such changes. Attached as
Appendix "A" 1is a letter from Mr. Siebert"s pertaining to this.

The Committee Chair requested that 1 draft changes for his Committee to
consider and this memo is attached as Appendix "B". Appendix "C" 1is a
subsequent memo advising the Committee that a statutory change is
required to add a pro rata participation by the Authority in paying
liquidation costs.



Loan Guaranty Program Changes
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Page Two

Recently the SBA has eliminated the use of SBA Gunranteea for tefinancing
of their own debt or that of third parties. Thi3 action has created
considerable interest in amending the Authority®"s Loan Guaranty Program.

Of the three changea, the National Bank of Alaska has stated that a pro
rata sharing of liquidation costs is the major impediment which IS
keeping them from participating 1In the program. I believe the
legislature didintend that the Iloanguaranty would be limited to $1
million and that in the actual drafting of the bill, language was worded
in auch a way that the limits vreduced the guaranty to a maximum of
$700,000 (70% of $1 million loan).

The 70% guaranty was inserted by the legislature on the floor of the
Senate. Previous versions of the bill had 80%.

It is significant to note that three changes are being considered: 1)
paying of liquidation costs; 2) raising the guaranty to $1 million; and
3) raising the guaranty percentage to  80%. Remember that this is a
program whereby the Authority guarantees a loan made by someone else. It
also allows a bank to refinance an existing loan and have a guaranty be
provided. While changes appear required if we want the National Bank of
Alaska participation, changes 1 and 2 would seem to provide enough and
still leave the bank responsible for only 30% of the risk.

BLW/ss
attachment(s)



APPENDIX ™A™

January 27, 19B9

Mr. WG3 Coyner
3111 Douglas Highway
Juneau, AK 99BO1

Re: AIDEA Loan Guaranty Program
Dear Mr. Coyner:

The Alaska Legislature passed the Business Assistance Program
Statute last year for implementation through the Alaska
Industrial Development and Export Authority. Even though the
legislation gave a good framework of a program to deal with, we
feel that the regulatory process through which the program has
been implemented created a program which is not being used by
the banking system for business development. In particular, of
the indicated items below, the first represents the major
regulatory curtailment of the program while the remaining
represent legislative problems. I have attempted to place
these in order of importance.

1. Under the regulations the payment of the guaranty is made
based on the principal balance at the time of liquidation
and does not cover liquidation costs and protective
advances in handling the defaulted loan. Our

recommendation would be to change the regulations to cover
liquidation, carrying costs, and protective advances in the
handling of collateral. This is universally the case in
participation loans, other government guaranteed programs,
and AIDEA's other loan programs. Since AIDEA has the
ability to approve a liquidation of collateral plan and is
not required to pay the guaranty until such time as
liguidation takes place, they could in fact stall the
liguidation and the sale of the assets for many years,
which would substantially increase or create prohibitive
liguidation and protective advance expenses to. the banks.
We believe that this regulation in itself has destroyed the
validity of the program.

2. We believe the guaranty amount should be increased from 70%
to 90% to be consistent with the AIDEA umbrella loan
program. For instance, under AIDEA"s umbrella loan
program, AIDEA effectively buys a 90% participation 1in
loans rather than a 70% participation in the guaranteed
loan program. The bond holders are providing the capital
in the umbrella program as the Alaska banking system would
under the guarantee program. It seems logical that they be
consistent .in their credit exposure from program to
program. *It should be noted that we understand that AIDEA
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is requesting legislation to reduce their participation

amount to 00% in the umbrella loan program. If that is the
case, we would think it reasonable to increase the
guaranteed amount to OO% to be consistent. As a matter of
fact, the federal SBA program will guarantee 90% of some

loans with the most common guaranty at 05%.

3. The million dollar cap on the loan should be removed. As
an example, a fish processing plant may require a loan of
$2,000,000 and we would like to have the opportunity to
request a 35% guaranty from AIDEA. It has been our
experience in larger complex projects requiring long-term
capital that a variety of participants are brought together
with different regulations to make a transaction work. We
really think the limitation on a loan of $1,000,000 was a
drafting mistake in the legislation.

4. The loan guaranteed amount should be increased to $1,000,000
as we believe was the intent of the original lawmakers.
The law in its final form limited the amount of the loan to
$1,000,000 with a 70% guaranty or a $700,000 maximum
guaranty. As a matter of fact, since the implementation of
the law the federal Small Business Administration's loan

guaranty program has increased their guaranty to the amount
of $750,000 from $500,000. The federal program is
excellent, but does not work for all borrowers.

In my opinion, these are the major impediments to the AIDEA

Business Assistance Program. Of course, the major fact is
that AIDEA is not enthusiastic about implementing the program.
Feel free to call upon me for any questions you may have.

Siicerely,

Joa Sieberts
Senior Vice President

Ikr

cc: Bob Gray
Dick Hall



APPENDIX "B

ALASKA INDUSTRIAL DEVELOPMENT
AND EXPORT AUTHORITY

1577 <C" STREET «SUITE 304 «.ANCHORAGE, ALASKA 99501-5177 = (907) 274-1651

MEMORANDUM

T0: The Honorable Members
House Labor & Commerce Committee
Alaska State Legislature

FROM: Bertram L. Wagnon
Executive Director

DATE: February 21, 1989

SUBJECT: Loan Guaranty Program

At the hearing on House Bill 123 held this Saturday, it was requested
that draft amendments to the Loan Guaranty Program be prepared for the
committee™s review.

The first change suggested at the hearing was that the percentage of
allowable guaranty be increased from 70% to 80%. To effect this change,
following is suggested language. AS 44.88.535(b) is amended to read:

"(b) The authority may provide a guarantee from the fund for up to
[70] percent of a loan that qualifies under AS 44.88.500 -
44.88.599, The ratio of the guarantee to the outstanding principal
of the loan may not increase over the term of the loan."

The committee should be aware that this was changed from 80% to 70% on
the floor of the legislature last session.
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The second change involves the dollar [limit or the guaranty. As
currently written,- the guaranty limit is expressed in terms of a loan of
not more than $1,000,000. It is the Author"s opinion that Mr. Sieberts
of the National Bank of Alaska 1is correct in that the legislature®s
intent was to limit the guaranty toa maximum of $1 million irrespective
of the loan size. To accommodate such changes the following languageis
suggested. AS 44.88.545 is amended to read:

Sec. 44.88.545. Limitations of Guarantees with respect to
borrowers. The Authority may not provide a guarantee

(1) [a loan] of more than $1,000,000

2 [loans] to an individual borrower that cumulatively exceed
$1,000,000 of guaranteed indebtedness.

The net effect of such changes are that the maximum guaranteed
transaction by the Authority would be $1 million per loan regardless of
the size of the loan and also that no borrower could have more than $1
million of Authority guaranteed indebtedness.

BLW/ss
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ALASKA INDUSTRIAL DEVELOPMENT
AND EXPORT AUTHORITY

1577 C" STREETSUITE 304 «.ANCHORAGE . ALASKA 99501-5177 «(907) 274-1651

MEMORANDUM

T0: The Honorable Members
House Labor & Commerce Committee
Alaska State Legislature

FROM: Bertram L. Wagnon
Executive Director

DATE: February 22, 1989

SUBJECT: House Bill 123

At the teleconference Committee meeting on Saturday, considerable
discussion was held concerning the Authority®s Loan Guaranty Program and
changes to that program suggested by Mr. Jan Sieberts of the National
Bank of Alaska.

Language concerning the percentage of guaranty and language to allow a
guaranty up to $1 million was submitted for your consideration.
Additionally, 1 advised the Committee that the third significant point of
Mr. Sieberts, dealing with paying a pro rata share of liquidation assets
could be handled by regulation and nostatute change was necessary.
After reviewing the existing law and conferring with counsel, | regret to
inform vyou that counsel has strongly suggested that 1if it is the
Committee"s desire to make such a change, that the following amendment be
inserted.

AS 44.88.560 is amended by adding a new paragraph to read:

(7)use money in this fund to pay expenses relating to the
liquidation of collateral securing loans guaranteed by this fund
to the extent the Authority considers it in Its best interest to
do so.
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The Committee may wish to consider that In Mr. Sieberts testimony, he
Indicated that the greatest impediment to his bank 3 participation was
the limitation on not paying liquidation costs of loans on a pro rata
basis and if this were changed, his bank would participate 1in the
program. Given that and as this 1is a Guaranty Program whereby the State
through AIDEA will assume 70% of the risk, consideration should be given
to perhaps leaving the banks at least 30% at risk. If the changes are
made to vraise the limit to $1 million and pay pro rata costs of
liquidation, having the banka maintain a 30% interest in the transaction
could be very prudent.

BLW/sa
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TO: Al'l HA"s, ARA"s F&l, DO"s. and ADD1* FSI

2-10-89
EFFECTIVE

SUBJECT: Temporary limitation on use of SBA 7(a) .lotn
proceeds for repayment of dabt

Tht damand for 7(a) loan funds currently exceeds available
amounts. In order to ease this shortage; effective
immediately, new applications for 7(a) business loan
guarantees will be oubject to the following restrictions:

0 Outstanding SBA loans will not be refinanced with
new SBA loans. |If a borrower requires additional
funds, the new loan will be so structured by
rcamortization or otherwise that tha existing loan
remains outstanding.

0 No reduction in a participant lender®s exposure or
of the exposure of other, lending institutions will
bo permitted. Accordingly, where a participating
lender 1increases its participation percentage to
an extent sufficient to cover at least all of the
outstanding debt, SBA will extend its guaranty to
that part of the loan which does not include the
outstanding debt.

Example: a loan is approved for $400,000, of
which 350,000 1is- to pay dabt to the
participant, 350,000 .to pay debt to another
lender, and $300,000 is for the purchase of
machinery and equipment. In this case a 25%
participation would be required so chat the
lander®s exposure in the loan will at least

EXPIRES W/1/M

SBA Porn 1353 (3-83)
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aqual th« loan amounts usid for pro-e>:isting
dabt paymant. An alternative would bo to
reduca cho loan by $50,000, eliminating
Ftymant of tho other landtr if tha
patricipant la unwilling to tako mora than
15%, and If ropaymant ability would etill

0> .

0 Paymant of trade ptyeblos 1ia not considered debt
repayment, but will bo treated as working
capital. Participating lenders may also continue
to make 1interim advances in anticipation of
reimbursement from SBA financing, as provided in

SOP 50-10, paragraph 2d. (4).

These d5bt_Pjayjnant-limlta.tj.on3 are a temporary constraint
to halp~man~gejTtrB-shoriratpr™ir funda. ..in gome regions
res trie ti'clns hirvt beerTA"grfrtr on~ITflhjt_ruyjnenJL- .
HdrrOTFfr~Tnr"mnrt-h\tve a ccnsi"sTent national policy. The
conatraints are effective until further notice.

Theae restrictions apply to all categories of 7(a) loan
guarantees. Development Company (502 and 504) guarantees

are not affected.

Any questions should be addressed to Everett Shell.
* Business Loana (FTS 651-6470)
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ALASKA INDUSTRIAL DEVELOPMENT
AND EXPORT AUTHORITY

1577 "C* STREET «SUITE 304 «.ANCHORAGE, ALASKA 99501-5177 = (907) 274-1651

March 1, 1989

The Honorable Dave Donley, Chairman
House Labor & Commerce Committee
And The Honorable Members
House Labor & Commerce Committee
P.0. Box V
Juneau, Alaska 99811

Dear Representative Donley:

On Monday, February 27, 1989, the Authority Board Members conducted a
meeting. The primary purpose being consideration of amendments to the
Loan Guaranty Program.

The Board felt that two of the changes under discussion held merit and
that statutory changes were appropriate in those two cases. Those dealt
with raising the limit of the guaranty to$l million regardless of the
loan size and providing for a sharing of liquidation costs on a pro rata
basis in the event of a default. The third dealt with raising the
guaranty from 70X to 80%,the directors felt that this was not an
appropriate change.

Obviously your Committee has the power to make any statutory change they
feel is appropriate. However, it seemed appropriate to have the
Authority"s rational made available to the Committee during its
deliberative process.

In considering the changes, the raising of the guaranty to $1 million was
what was contemplated by the original drafters of the legislation. In
considering a pro rata sharing of liquidation costs, the National Bank of
Alaska has stated that if that change was made, they would participate in
the program.



House Labor & Commerce Committee
March 1, 1989
Page Two

The third change, which was rejected by the Authority Board, wouldhave
raised the amount of the Authority"s guaranty on abank loan from 70% to
80%. The Board felt that given thetwo approved changes and the fact
that the largest bank in the State would participate in the program with
the two changes, that raising the guaranty percentage to 80% was not
prudent. One major ingredient to maintaining integrity within the
program is to keep the participants at risk for a substantial enough
share of the exposure to avoid the dumping of substandard loans on the
State. In effect, a guaranty program is a risk transfer mechanism and
the Board felt having the banks maintain a 30% exposure was the prudent
course of action.

If 1 can be of any assistance to the Committee or answer any questions,
please let me know.

Sincerely,

BLW/ss
attachment



Sta TH OI' AILLAHItA
OFFICE OF THE DOVCriNUH
ilOMBAU

January 27, 1909

The Honorable Sam Gotten
Speaker of the House
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, | am transmitting a bill authorizing the
Alaska Industrial Development and Export Authority (AIDEA)
to finance development enterprises.

The most significant provisions of this bill relate to
AIDEA's ability to finance resource development projects
that AIDEA intends to own or operate (such as the Red Dog
Mine project). In this regard, the bill would permit AIDEA

to issue up to $25,000,000 of its bonds for such a project
without requiring passage of a law approving the project.
It would also permit AIDEA to transfer amounts among its

various accounts to provide more financing flexibility.
(Although the provisions [proposed AS 44.88.095(b) and (f)J
requiring legislative approval before certain bonds
exceeding specified amounts may be issued raise a
constitutional question under the separation-of-powers
doctrine, | know of the legislature's concern about bond
issuance and | believe that it might be helpful to set out
this procedure in the statutes, as a courtesy to the

legislature.)

Another significant provision would require originating fi-

nancial institutions to retain a higher percentage of a loan
before it may sell it to AIDEA. Under existing law, a fi-
nancial institution must retain 10 percent of a loan. AS
44.88.155(d). Under this bill, the originating financial
institution must retain 20 percent of the loan. By increas-
ing this requirement along with the amount that AIDEA can
invest in or loan on projects, it is hoped that financial
institutions will carefully select the projects for which
they will extend credit.

This bill will allow AIDEA to gather together all funds and
accounts established by law and administer them as a part of
the revolving fund of the authority. AIDEA would be given

fhe power to transfer freely between accounts within the
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development fund no that it has the flexibility to adapt to
the appropriate structure of a financing proposal presented

to it for financing. AIDEA would be given the power to cre-
ate separate accounts necessary to guarantee repayment of a
bond issue if that action becomes necessary to make the

bonds marketable.

The bill also amends a provision in existing law which re-
presents to investors in AIDEA bonds that the state might
step in and make bond payments if the authority is unable to

do so. This section acknowledges the state's moral obliga-
tion to back AIDEA's revenue bonds if the authority becomes
insolvent. The bill would change this moral obligation

representation to apply only to bonds issued on or before
January 1, 1989.

The bill would expressly confer on AIDEA the power to share
ownership of projects with private enterprises by either
forming a partnership, joint venture, or other form of coop-
erative ownership agreement.

The bill would also amend the provision in existing lav. that
prohibits AIDEA from purchasing loans from financial insti-
tutions that experience a two percent or greater delinquency
rate on loans made by the institution. The bill would allow
AIDEA to set the target delinquency rate by regulation. By
adopting this technique, AIDEA will be given the flexibility
to adjust the delinquency rate to reflect existing economic
conditions. The inflexible rule in effect wunder existing
law sets the rate too low to allow the majority of banks in
the state to qualify for AIDEA”inancing.

I urge your favorable consideration on Jt-bis bill.

VSp/ncerofty™ /)

Steve Cowpe
Governor
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Alaska Environmental Lobby, Inc.
PO. 1Im n 151 Juneau, Alaska «l«I»02 ‘107

GENERAL CONCERNS WITH NB 123 / Sil 249 ~ AIDEA

The Alaska Environmental Lobby has the following concerns regarding the
proposed changes to the AIDEA statutes:

I. Analysis of the social and environmental impacts of a proposed
project, including public review and comment based on that analysis, is

not required.

2 A local hearing is required only if the project exceeds $10,000,000.

3 No legislative approval is required on projects under $25,000,000.

Requirements for public review and comment based on the analysis of
economic, social, and environmental concerns need not be a stumbling
block to economic development. These provisions would pave the way for
resource development which is compatible with the community and the
environment, based on informed decision-making. This would help ensure
that future funds will not be spent for mitigating environmental damage
and chat environmental degredation will not impact existing industry
wit lin the area.

We believe that the proposed $25,000,000 threshold for legislative
approval is too high. Projects much smaller than that may involve major

public policy decisions. We support the maintenance of the existing
$10,000,000 cap.

We appreciate your consideration of these Issues.

Alan Phipps 4-24-89
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ALASKA INDUSTRIAL DEVELOPMENT
AND EXPORT AUTHORITY

1577 *C' STREET # SUITE 304 + ANCHOR.AE, ALASKA 99501-5177 (907) 274-1651

MEMORANDUM

TO: The Honorable Peter Goll
House of Representatives, Alaska State Legislature

FROM: Bertram L. Wagnon
Executive Director

DATE: April 3, 1989

SUBJECT: House Bill 123

Per our phone conversation | have attempted to set out below an
explanation of the two areas of concern you mentioned on Thursday.

1. Public access to bonds Issued by the Authority.

The debt issued by the Authority in the form of its bonds are
sold through underwriting syndicates lead by a senior
underwriter, Goldman Sachs & Company and Prudential Bache
Securities. Efforts have been made to make these securities
available to Alaskans by including brokerage houses that have
offices in Alaska in the underwriting group. Dean Witter, Paine
Webber and Merrill Lynch have all participated in our
selling groups and all three have offices located in Anchorage.
Due to the structure of our financings, about 2/3 of the volume
is taken down by institutional buyers with the balance being sold

to the retail market. This split between buyers changes over
time with changes 1in the economy and lately continual changes 1in
federal taxation policy. For example the 1986 tax code change

made our bonds subject to A.M.T (the Alternative Minimum Tax)
which in time will most likely cause fewer insurance companies to
be buyers. All reasonable efforts are made to have our bonds
available to the Alaska putlie at the initial public offering.

For background information, | have attached official statements
from several of our past transactions for your review.



Honorable Peter Goll
April 3, 1989
Page Two

2. How loans are participated In_Uy .Al.PKA.,

The Authority functions as a participate to hanks who make loans
to Alaskan residents. An individual needing to obtain funds for
a business would approach a bank of their choice.

The bank would evaluate the proposal and if natinfied with the
credit aspects, would then forward the package to the Authority
for its review. If the Authority concurs with the hank, the
Authority will issue a commitment letter to the hank and once the
bank has closed the loan, purchase its participation (usually
80%) . The rationale for having the hank originate the
transaction is to keep the private banking sectorinvolved in

making both money available to Alaska business as well as
performing the credit analysis.

As you mentioned on smaller loans, some banks may not find it
cost effective to go through the participation process and

undoubtedly some smaller customers are not being served. Two
avenues exist to address the particular need3 of the very small
loan.

The Federal SBA operates a program that many banks take adv;,ntage
of. This program allows the banks to make a loan to a small
business and have SBA guaranty up to 85% of the 1loan amount.
This transfer of risk from the bank to the SBA often will entice
a bank to make loans it otherwise could not.

A second alternative is the Authority"s own Guaranty program
(amendments to this program arecontained in Sections 15, 16 & 17
of CSHB123 to make the program more acceptable to banks)operated
by the Authority. This program operates similar to the SBA
program and its intent 1is to once again entice banks to made
loans to credit worthy businesses.

BLW/ss
attachment(s)
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ALASKA INDUSTRIAL DEVELOPMENT
AND EXPORT AUTHORITY

* *

1577 *C" STREET « SUITE 304 + ANCHORAGE, ALAfIKA 99501-5177 ¢ (907) 274-1651

TELECOPY

Tlic Honorable Peter Col 1
House of Representatives
Alaska State Legislature
ROt Bertram L. Waguon, Executive Director

Alaska Industrial Development U Export Authority

SUBJFCT House Bill 123

DATE: April 3, 1989
‘TO
TIME SENT: St__

] ofl 0aoaoa gioa 0a cmo0a nacsioaca cm
THIS FORM PLUS 2 PAGES. PHONE CONTACT IF NOT RECEIVED
PROPERLY IS (907) 274-1651. ATTENTION: _ Sharron
THANK YOU.

NOTE: Original Memorandum with attachments will be hand delivered on Tuesday,
April 4, 1989
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NEW ISSUE

$14,540,000
Alaska Industrial Development and Export Authority
Taxable Umbrella Bonds I, Series 1987
(Taxable Medium Term Notes)
Dntod: Dato of Delivery Due: April 1, as shown below

Tho Bonds will bo_issuable in fully rogistorable form in denominations of 55,000 or any whole
multiple thoroof. Principal of the Bonds is payablo on April 1 of the )(ears st _forth helow upon
gresentatlon and surrondor thoroof at_tho principal offico of the Trustee, Rainier National Bank,

oattlo, Washington. Interest on the Bonds is payablo on April 1.and October 1 of each year,

commencing October 1, 1987 by check or draft mailed to the registered owners thereof on the
éecord date, which is tho fiftoi ith day of tho calendar month next preceding each interest payment
ato.

The Bonds are not subject to redomption prior to maturity.

Intorest on the Bonds is includible in gross income of the recipient for United States income
tax purposes.

- Payment of the principal of, and 205 days" interest on, the Bonds is secured by an irrevocable
direct pay Letter of Credit issued by

The Sumitomo Bank, Limited, Seattle Branch

The Bonds constitute general obligations of the Authority, and the full faith and credit of the
Authority is pledged to tho payment of the principal of and interest on the Bonds. The Bonds are
further secured Dy the Taxable Umbrella Bond Capital Reserve Fund and the moneys, properties,
assets and revendes described herein. The Authority does not have the power to levy taxes for any
purpose. The Bonds do not constitute an indebtedness or liability of the State of Alaska and do not
directly, indirectly or contingently obligate the State of Alaska™ to apply money from, or levy or
pledge, any form™ of taxation whatever 1o the payment cf the Bonds.

M nlurity Interest Maturity Interest
(April 1) Amount Rata (April 1) Amount Rato
1
5 230. 1'12% 51,623, b;O%
) ' ) ) V0

. . . | |

) ) ' ! ! ' 8

, ) | 1 '

Public Underwriting Proceeds to
Offering Price Discount the Authority) 1)

B ON G sisigho sl sl

(1) Before deduction of expenses payable by the Authority.

The Series 198" Bonds are offered by the undersigned, subject to the receipt and accept-
ance thereof and the right to reject any order in whole or in part. Itis expected that delivery of the
Series 1987 Bonds will be made at the office of Goldman, Sachs & Co., 85 Broad Street, New

York, New York, on or about August 6, 1987.

Goldman, Sachs & Co. Prudential-Bache Capital Funding

July 28, 1987.
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NOT A NEW ISSUE

In the opinion of Bond Counsel, subject to the limitations herein, interest on the Bonds is exempt from Federal
income taxes under existing statutes, regulations, court decisions and rulings, except that no opinion is
expressed as to the exemption from such taxes of interest on any Bond for any period during which such
Bond is held by aperson who, within the meaning of Section 103(b) of the Internal Revenue Code
of 1951, as amended, is a substantial user of the facilities with respect to which the proceeds
of the Bonds were used, or a related person. In the opinion of Bond Counsel, conversion
of the interest rate on the Bonds will not cause the Bonds to be considered as
having been issued after December 31, 1985 under the provisions of
II.LR. 3838 as passed by the U.S. House of Representatives on
December 17, 1985. In the opinion of Bond Counsel, such interest
is also exempt from taxation by the State except for
inheritance, estate and bank franchise taxes and taxes
on transfers by or in anticipation of death. Sec
"Tax Exemption”-herein.

$11,000,000

Alaska Industrial Development Authority

Variable Demand/Fixed Race Bonds

1984 Ser_ies A a_nd 1984 Series B
Conversion to Fixed Interest Rates

Date of Issue: October 30, 1984
Date of Conversion to Fixed Interest Rates: March 14, 1986 Due: April 1, 2004

The Bonds were issued by the Alaska Industrial Development Authority (the "Authority”) on October 30,
1984 as $12,200,000 Variable Demand/Fixed Rate Bonds, 1984 Series A and 1984 Series B, bearing a variable
interest rate and subject to conversion at any time t fixed interest rates at the option of the Authority. The
Authority hes exercised its option ‘ oconvert the interest rate on the Bonds to fixed interest rates effective March
14, 1986. The Bonds were tendered for payment on the date of conversion and are being remarketed by the

Underwriters.

The Bonds are issuable only in registered form in denominations of $5,000 or any integral multiple thereof.
Principal of, and premium, if any, will be payable at the main office of La Salle National Bank, Chicago, lllinois,
as Trustee. Upon conversion of the interest rate on the Bonds to fixed interest rates, the Bonds will bear interest
from March 14, 1986 payable on October 1, 1986 and semiannually thereafter on April 1and October 1 by check
or draft mailed to the registered owners thereof. The Bonds are subject to certain mandatory and optional
provisions for redemption prior to maturity as described herein under the caption “Redemption Provisions.”

The Bonds were issued by the Authority to finance the purchase of participations in qualified loans in the
State of Alaska, as more fully described herein. The Authority is a public instrumentality of the State of Alaska
in the Department of Commerce and Economic Development but with a separate and independent legal

existence.

The Bonds constitute general obligations of the Authority, and the full faith and credit of the Authority is
pledged to the payment of the principal of, redemption premium, if any, and interest on the Bonds. The Bonds
are further stcured by the Fixed Rate Capital Reserve Fund and the monies, properties, assets and revenues
described herein. The Authority doe* not have the power to levy taxes for any purpose. The Bonds do not
constitute an indebtedness or liability of the State of Alaska and do not directly, indirectly or contingently obligate
the State to apply money from, or levy or pledge, any form of taxation whatever to the payment of the Bonds.

$4,115,000 7Vz% 1984 Series A Term Bonds iue April 1, 2004 @ 100%
$6,885,000 7.70% 1984 Series B Term Bonds due April 1, 2004 @ 100%

The Bonds are offered when, as and if received by the Underwriters and subject to the approving legal opinion of
Wohliorth & Flint. Bond Counsel, Anchorage, Alaska, as to validity and the exemption of interest thereon
from Federal income taxation. Certain legal matters will be passed upon (or the Underwriters by
Preston, Thorgrimson, Ellis <¢Holman, Seattle, Washington. It is expected the Bonds
in definitive form will be available (or delivery in New York, New York on or
about March 14, 1986.

Goldm an, Sachs & C o. Prudential-Bache

Securities

John Nuveen & Co.
Incorporated
February 26. 1986



THE FOLLOWING DOCUMENT HAS

NOT BEEN FILMED BUT IS

AV AILABLE IN THE ORIGINAL

FILE



NEW ISSUE

In Ille opinion ol Bond Counanl, internal on tho 10B7A Honda is exempt Irom Federal Incotno, taxos olhor than tho alternative minimum
tax and ta exompt Irom taxation by tho Slato oxcopt tor not Income tax ol curtain corporations. whontnnco nnd estate taxes, and
taxes on Imitators by or in contemplation of donth. Sou "Tax Exemption" herein.

$103,250,000
* % f *

J1b k Alaska Industrial Development Authority

DeLong Mountain Transportation Project
Revenue Bonds, Series 1987A

Dated: February 1, 1987 Duo: April 1, as shown below

The 1987A Bonds will be Issued os fully registered bonds and, when Issuod, will be registered In the name of Codo A CO., as
nominee of The Depository Trust Company, ffew York, New York ("DTC"). DTC will net os securities depository of tho 1987A Bonds,
Individual purchases of Interosts In tho 1987A Bonds will bo made In book-entry form only, In the principal amount of $f>,000 or any
Intogral multiple thereof. P chasers of such Interests will not receive certificates representing tholr Intorost in tho 1G87A Bonds.
Principal and interest are payeblo directly to DTC by Rainier National Bank, Saattlo, Washington, as Trustee for tho 1987A Bonds.
Principal Is payablo on tho dates set forth bolow. Intorost Is payable semiannually on April 1and October t, commencing on October t,
1987 (olghi months' interest). Upon receipt of paymenta of principal and Intorost, DTC will in turn remit ruch principal and Interest to the
DTC Participants (as such term ia horein deflnod) tor subsequent disbursement to tho purchasers of inforests in the t967A Bonds, as
described he'OIn. Tho 1987A Bonds will be subject to redemption prior to maturity as set forth herein.

The Authority Is Issuing the 1987A Bonds as part of the financing for tho DeLong Mountain Transportation Project, under the
DelLong Mountain Transportation Project Revenue Bond Resolution (as supplemented, tho "Resolution"). The 1987A Bonds are payablo
solely from certain revenues of the Autnority pledged by the Resolution and from certain funds and accounts held by tho Trustee under

tho Resolution.

THE 1987A BONDS ARE NOT OBLIGATIONS OF THE STATE OF ALASKA AND ARE NOT GENERAL OBLIGATIONS O f THE
AUTHORITY. NEITHER THE STATE NOR THE AUTHORITY HAS PLEDGED ITS FULL FAITH AND CREDIT TO THE 1987A BONUS.

The payment of the piinclpal of (wholher at maturity or upon mandatory sinking fund redemption, but not upon acceleration cr
optional redemption, as described herein) end interest on the t987A Bonds will bo unconditionally guaranteed under a municipal bonJ

guaranty insurance policy to bo issued by the

MUNICIPAL BOND INVESTORS ASSURANCE CORPORATION

Interest Interest Interest
M aturity Amount Rate M aturity Amount Rate M aturity Amount Rate
1992 $1.600,000 5.40% 1995 $1,885,000 6 % 1999 §2.395.000 6 Vi
1993 1,685.000 5.60 1996 2.000.000 6.10 2000 2,550,000 6.60
1994 1.780,000 5.80 1997 2,120,000 6% 2001 2.720,000 6.70

(Price of all 1987A Bonds shown above: 100%)
552.485.000 7.20% 1987A Term Bonds due April 1. 2013 @100%
523.780.000 7.30% 1987A Term Bonds due April 1 2017 @100%

(Accrued interest from February 1, 1987 to bo added)

The 19B7A Bonds are oltoied when, as and It received by the Underwriters and subject to the approving legal opinion ol B'llard, Spahr,
Andrews S Ingorsoll, Bond Counsel, Washington, D.C%, as to validity and the oxomptlon ot Interest thefeon from Federal income
taxation. Certain leqal matters will be passed upon tor tne Underwriters by Wohltorth, Flint & Cruening, Anchorage, Alaska. It
la expected the 19B7A Bonds In definitive torm will be available tor elivery to DTC on or about March 1B, 1087.

Goldman, Sachs & Co. Prudential-Bache Capital Funding

Dated: February 25, 1987
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HB 217

CS tE?IR dHOUSE BILL. NO. 217 (JUP) by the Judiciary Committee,
entitled:

"An Act relating to interest rates on Judgments
and decrees, interest rates on agreements
subject Lu the provisions of AS 06 and AS 65,
and certain interest rate preemptions by the
federal government; and providing for an
effective date."

was read the first time and referred to the Finance Committee.

COMMUNICATIONS

Posted April 29:

Notice of proposed changes in the regulations

of the Department of Health and Social Services
and the Department of Environmental Conserva-

tion, dealin% with standards and requirements

for X-rays, lasers and other radiation sources
in the State of Alaska

STANDING COMMITTEE REPORTS

SB 279
The Resources Committee considered SENATE BILL NO. 279 ‘spe-
cial appropriation to the economic development fund of Alaska

Industrial Development Authority, transferring and aJ)propriate
Ing certain loans to the economic development fund and the
commercial fishing revolving loan fund; efd) and recommended

it be replaced with
CS FOR SENATE BILL NO. 279 (RES), entitled:

"An Act transferring and aPpropriating certain
loans to the economic development fund and the
commercial fishing revolving loan fund; and
providing for an effective date."

with a majo-ity do pass. The report was signed by Senator
Sturgulewski, Chairman and concurred in by Senators” Coghill,
Fahrenkamp and Zharoff. Senator Halford signed "do not pass".
Senator Ellason signed "no recommendation”. A

SENATE BILL NO. 279 wae referred to the Finance Committee.
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Sn 2/8 <ont M

"Letter of Intent
CSSD 2/8 (SA)

The driver license compact will enable the State of Alanku to
te)xchange drivers"' license records with twenty nine other mem-
er states.

It is the intent of the Senate State Affairs Committee that
the increased foe schedule for drivers' Hcenses and permits
cover the cost for implementing the driver license compact.”

SENATE DILL NO. 278 was referred to the Finance Committee.

SB 279

The Finance Committee considered SENATE BILL NO. 279 (special
approptintion to the economic development fund of Alaska In-
dustrial Development Authority, transferring and appropriating
certain loans to the economic development fund and the commer-
cial fishing revolving loan fund; efd) and recommended it be
replaced with

CS FOR SENATE BILL NO. 279 (FIN)

Senator Falks, Co-Chairman, and Senators Sackett and FerFuson
signed "do pass". Senators Kerttula, Paul Fischer and Elfaaon
signed "no recommendation”.

Department of Revenue and Department of Commerce and Economic
Development fiscal notes appear in Supplement No.

SENATE BILL NO. 279 was referred to the Rules Committee.

SB 280

The Finance Committee considered SENATE BILL NO. 280 (authori-
zation of bonds or notes for the DelLong Mountain transporta-
tion project, establishing conditions under which the bonds or
notes may be issued; efd) and recommended it be replaced with

CS FOR SENATE BILL NO. 280 (FIN)

with a majority do pass. The report was signed by Senator
Faiks, Co-Chairman and concurred in by Senators Sackett, Paul
Fischer and Fer%_uson. Senators Kerttula and Ellason signed
"no recommendation”.
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SB 779 contact
UNFINISHED BUSINESS
SENATE BILLS IN THIIU) READING

Cf FOR SENATE BILL NO. 279 (FIN) was before the Senate nn re
consideration. *

The 9uestion to he reconsidered is: "Shall CS FOR SENATE BILL
NO. 279 (FIN) (transferring and appropriating certain loans to
the economic development fund and the commercial fishing re*
volvinc loan fund, transferring and approptlacing monex to tho
economic development fund; efd) pans the Senate?” Thu roll
was taken with the following result:

CS SB 279 FIN  KF.CON

Yeas: 19 Abood, Bennett, Coghill, DeVries,
Eliason, FahrenkamB, Falks,
Ferguson, Fischer Paul,
Fischer Vic, Halford, Josephson,
Kelly, Kerttula, Ray, Sackett,
Sturgulewski, Zharoff, Ziegler

Nays: 1 Rodey
and so, CS FOR SENATE BILL NO. 279 (FIN) passed the Senate on
reconsideration.

d unanimous consent that the
be considered the vote on the
and 9. Without objection, it

Senator Halford moved and aske
vote on the pannage of the bil
effective date clauses, Secs.

was so ordered.

k
I
8

CS FOR SENATE biLL NO. 279 (FIN) was referred to the Secretary
for engrossment.

SB 280

Senator Ferguson gave notice of reconsideration on CS FOR SEN-
ATE BILL NO. 280 EzFI.N) am (authorization of bonds or notes for
the Delong Mountain transportation project, establishin
conditions under which the bonds or notes may be issued; efd%
and moved and asked unanimous consent that it be taken up at
this time. Without objection, it was so ordered.

SENATE BILLS IN THIRD READING

CS FOR SENATE BILL NO. 280 (FIN) am was before the Senate on
reconsideration.
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csscr jiiiesh)

(background cImcka on school district employees and
contract workers who come Into contact with child:on) and
report# It hook au foilown: Gruunbtirg (Co-Chiirman),
Taylor, Hurley and Hanley recommend do pass.

CSsCR 3(HESS) wau referred to thu Judiciary Committee.

Thu Finance Committee line Cunoldorud COMMITTEE SUBSTITUTE
TOP. SENATE BILL NO. SI (Finance) (otato aid tor achool
construction; offoctlvo data), recommendn it bo raplacad
with HOUSE COMMITTEE SUBSTITUTE EON COMMITTEE SUBSTITUTE
FOR SENATE BILL NO. 51 (Flnanca) (oama tltla) 'and reports
it back aa follows: Szymanskl, Larson, Pourchot, Cottan,
Frank and Rlager recommend do pass. Adana (Chairman),
tD_uncan, Ringatad, Binkley and Uohling have no racomoonda-
ion.

A new fiscal note wan attachod and appears in Houno Journal
Supplanent No. 6.

CSSB 51(Fin) was refarred to tho Rules Committee lor
placomont on tho calendar.

SSB 74(Jud)an

he State Affairs Comalttso has considered COMHTTEE
UBSTITUTE FOR_ SENATE BILL NO. 74 (Judiciary) amended
(driving while intoxicated; effective data) and ‘reports it
back aa follows: Hurley (Chairmang, M .M .Miller and Boucher
have no recommendation.  Jenkins, Cato, Navarro and Collins
recommond do pass.

C
T
S

CSSB 74(Jud)am was referred to the Judiciary Committee.

CSSB 279(FInl o
Tho Finance Committee has considered COMMITTEE SUBSTITUTE
FOR SENATE BILL NO. 279 (Finance) (transferring mand
appropriating certain loans to the economic development
fund and the commercial fishing vrevolving loan fund,
transferring and appropriating money to the economic
development fund; effective date) and reports it back as
follows: Adams (Chairmanl}, Ringstad, Duncan, Binkley,
Uahling, Cotten, rrank and Rieger recommend do pass.

Szymanskl, Larson and Pourchot have no recommendation.

CSSB 279 (Pin) was referred to the Rules Committee for |
placement on the calendar.
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caacR j (ujissi

(background chocks on bcliool district employoon and
contract workers who conn Into contact with children) and
reports it back an follown: Gruonborg (Co-rhalrman),
Taylor, Hurley nnd Hanley rocoraraond do pnsa.

CSSCK 3 (HESS) was referred to tho Judiciary Committee.

CTiflfI3liHII

Tho Finance Committee has considered COMMITTEE SUBSTITUTE
FOR SENATE BILL NO. 51 (Financo) (ntato aid for uchool
tion; effective date), recommends it be replaced
SE COMMITTEE SUBSTITUTE FOR COMMITTEE SUBSTITUTE
E BILL NO. 51 (Finance) (aane title) ‘and roporto
s follown: Szymanskl, Larson, Pourchot, Cotton,
Frank and Rleger rocommnnd do paen. Adana (Chalrnan),
Duncan, Ringatad, Binkley and Uehllng have no recommenda-

A now fincal note was attached and appeara in Houae Journal
Supplenent No. es.

CSSB 51(Fin) wae referred to the Rules Connlttoo for
placonent on the calendar.

SB 74(Judina

Affairs Comnittee has considered COMMITTEE
. FOR_SENATE BILL NO. 74 (Judiciary) anended
(driving while intoxicated; affective date) and reports it
back as follows: Hurley (Chaim ana, M.M Miller and Boucher
have no recommendation.~ Jenkins, Cato, Navarre and Collins
raconnond do pasc.

> w»
oo @
w
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o
—
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CSSB 74 (Jud)am was referred to the Judiciary Conaittae.

casajiigtrin)

The Finance Committee has considered COMMITTEE SUBSTITUTE
FOR SENATE BILL NO. 279 (Finance) (transferring and
certain loans to the economic development

appropriating
fund and the connarclal fishing revolving loan fund,

transferring and appropriating noney to the economic
development fund; effective date) and reports it back as
follows: Adans (Chauman(], Ringstad, Duncan, Binkley,
Uehling, Cotten, Frank and Riager recommend do pass.

Szymanskl, Laraon and Pourchot have no recommendation.

CSSB 279 (Fin) w referred to the Rules Committee for
placement on the calendar.
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cs'iij 222(Ein)
C/iflR 279(Kin) was road tho third time.

[(opresontativo Martin rone to a point of order ntating that
debate wan straying from tho bill.

The Speaker asked members to confine their remarks to tho
hill before the House.

Representative Pourchot requested to abstain from voting
due to a conflict of interest, Objection was noted,
therefore Representative Pourchot wee Required to vote.

The question being: "Shall CSSB 279(Kin) pass tho House?"
The roil was taken with the following result:

CSSB 279(FIN)

Yeas: 32 Adams, Brnkley Boucher, Cato
Collins, Cotten, Duncan, Frank,
Fuller Furnace, Gruonberg,
Grusaendorf, Hanley, Hermann,
Jen krns Larson Martin,
Mr er,M .M. ller,H.W'., Navarro,

Pearce Plgnalberr Pourchot,

Riegor, Ringstad, Shultz Sund,
Szyranski, Taylor Thompson,

Uehling, Wallis

Nays: S Clocksin, Davis, Marrou
Pettyjohn, Phillips

Excused: | Koponan
Absent: 2 Goll, Hurley
And so, CSSB 279(Fin) passed the House.

Representative Clocksin movsd and asked unanimous consent
that the roll call on the passage of the bill be considered
tho roll call on the effective date clauses. There being
no objection, it was so ordered.

Representative Ringstad gave notice of reconsideration of
his vote on CSSB 279(Fin) and moved and asked unanimous
consent that the reconsideration be taken up at this time,

Representative Clocksin objected and withdrew his
objection.
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liupresentatlvi> Cotton objuctud ond wtthdruw bin objection.
Thorn being no furthar objection, it was no ordnrud.

CUUIl 27'J(FIn) wnn rend tliv third timn.

The _ﬂuestion to be roconcldeLad: "Shall CSSB 279(Fin) pass
the iluobe?" The rollwas taken with the rollnwing result:

CSSB 279(FIN) RECONSIDERATION -

Yeas: 32 Adams, BlInkloy, Boucher, Cato,
Collins, Cotten, Duncan, Frank,
Fuller, Furnace, Gruonberg,
erussandorf, Hanley, Hormann,
Jenkins, Larson, Martin,
Miller,M M., Miller,M.W., Navarre,

Pearce, Pignalberl, Pourchot,
Rieger, Ringstad, Shultz, Sund,
Szymanskl, Taylor, Thompson,
Uahling, Wallis

Nayo: Clocksin, Davis, Marrou,
Pettyjohn, Phillips

Excused: Koponen

Absent: Goll, Hurley

And so, CSSB 279(Fin) passed the House on reconsideration.’

Representative Clocksin moved and asked unanimous consenj

that the roll call on the passage of the bill be conoids:
the roll call on the effective date clauses. There be.
no objection, it wan so ordered. t

CSSB 279(Fin) was Bignsd by the Speaker and the Chief clej
and returned to the Senate.

$55B.28.0.(tIn)fiB
COMMITTEE SUBSTITUTE FOR SENATE BILL NC. 280 (
amended (authorization of bondB or notes for the De

a
Mountain transportation project, establishing condit,
under which the bonds or notes may be issued; and prov
for an effective date) was read the second time with
Finance Committee report (page 1387).

Representative Clocksin moved and asked wunanimous -co!
that CSSB 280(Finjam be considered engrossed, ad.anoi
third reading and placed on final passage. There bail
objection, if was so ordered.
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§ 44 88 010

State Government

5 44.88 010

(8l "revenues” means all fees, churges, money, profitu, payments of
principal of or interest on municipal bonds and other investments,
gifts, grants, contributions, appropriations and all other income de-
rived or to hi* derived by the bond bank authority under this chapter
I8 1ch 79 SLA 1975; am 8§ 2ch 48 SLA 1978, am 58 1, 2 ch 23 SLA
1980; am 88 78, 79, 88 ch 74 SLA 1985, am § 4 ch 118 SLA 1988)

Effect Of amendment*. — The 1986
amendment in paragraph <3* in suhpars
graph <A) substituted "that" for "which"
and "29 IT. 690" for "AS 29 63 410" and in
subparagraph (D) iilHerted "AS 29 47 440
or former" and made a minor punctuation

The 1988 amendment, elTective June K
1988, in pumgrapli (31 substituted "that"
for "which" in the introductory language,
deleted "or" at the end of subparagraph*
(AmC), added "or" at the end of subparu-
graph ID), and mhled Niihpariigriiph IK»

change, and repealed paragraph (4),
which defined "municipality "

Chapter 88. Alaska Industrial Development
Authority.

Article
1. Crenlion and Organisation (55 44 88010, 44 88 060)

2. Purpose and Powers (55 44.88.070 — 44 88.086)
3. Financial Provision* (55 44.88.090 - 44.88 106, 44 88.130, 44 88.140, 41 88 165 —

44.88.159)
4. General Administrative Provisions (55 44 88.172, 44.88 190, 44 88.217)

5. Export Assistance (85 44.88 300 — 44 88.390)
6. Small business economic development revolving loan fund (55 41.88.400 —

44.88.4301
6A. Business Assistance Program (55 44.88.500 — 44.88.599)

7. General Provisions (5 44.88 900)
Article 1 Creation and Organization.

Section

10 Legislative finding and policy

60. Alaska Industrial Development and
Export Authority revolving fund

Sec. 44.88.010. Legislative finding and policy, (a) The legisla-
ture finds, determines, and declares that

(1) there exist areas of the state in which seasonal and nonseasonal
unemployment exist, _

(2) this unemployment is a serious menace to the health, safetY,
and general welfare, not only to the people in those areas, but also to
the people of the entire state; o _

(3) the state lacks the basic manufacturing, industrial, export,
small business, and business enterprises and the other facilities re-
ferred to in this subsection necessary to permit adequate development
of its natural resources and the balanced growth of its economy;

(4) the establishment and expansion of industrial, manufacturing,
export, small business, and business enterprises in Alaska and the
other facilities referred to in this subsection are essential to the devel-

353
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opment of tindnatural resources and the long-term economic growlli of
the state, and will directly and indirectly alleviate unemployment in
the state;

(5) the expansion of export trade is vital to the hi'altli and growth of
the state's economy;

(fji many Alaska businesses could benefit from additional financial
and technical assistance with respect to the exportation of their prod-
ucts and services;

(7)  the United States Export-Import. Hank has been mandated by
the Export *mport Hank Act Amendments of 11183 to provide technical
assistance and export financing support to small businesses in cooper-
ation with state export finance agenres;

(fil Alaska-based exporters can be effectively assisted through the
establishment, as part of the Alaska Industrial Development Author-
ity, of an export financing program designed to work with the U.S.
Export-Import Hank and other federal, state, and private institutions;

(9) the achievement of the goal of full employment, and of establish-
ment and continuing operation und development of industrial, manu-
facturing, export, small business, and business enterprises in the
state, including, without limitation, facilities for transportation, facil-
ities for pollution control and waste disposal, facilities for the local
furnishing of gas, facilities for water, facilities for industrial purks,
mass commuting vehicles, facilities for local district heating or cool-
ing, parking facilities, or a storage or training facility relating to a
plant or facility, will be accelerated and facilitated by the creation of
an instrumentality of the state with powers to incur debt, to own and
operate facilities, to make and insure loans to finance, and to assist
private lenders to make loans to finance, the establishment, opera-
tion, and development of industrial, manufacturing, export, small
business, and business enterprises, including, without limitation, fa-
cilities for transportation, facilities for pollution control and waste
disposal, facilities for the local furnishing of gas, facilities for water,
facilities for industrial parks, mass commuting vehicles, facilities for
local district heating or cooling, parking facilities, or a storage or
training facility relating to a plant or facility;

(10) it is in the public interest to promote the prosperity and gen-
eral welfare of all citizens of the st"te by

(A) stimulating commercial and industrial growth and expansion
by encouraging an increase of private investment by bunks, invest-
ment houses, insurance companies, and other financial institutions,
including pension and retirement funds, to help satisfy the need for
economic expansion;

(B) encouraging the production of raw materials and goods for ex-
port, the expansion of exports and raw materials and goods, and the
rendering of services abroad by residents of the state through thi
establishment of a program that provides financial assistance in coop-
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eiation with federal, state, and private institutions for these purposes
in the form provided in this chapter;

(OM creating the Alaska Industrial Development and Export Au-
thority with the powers necessary to accomplish the objectives stated
in this paragraph, including the power to issue taxable and tax-ex-
empt bonds and to acquire ownership interests in projects as provided
in this chapter;

(12) it is in the state's interest to import private capitul to create
new economic uctivity which would not otherwise take place in the
state.

(b) It is declared to he the policy of the state, in the interests of
promoting the health, security, and general welfare of all the people of
the Htate, und a public purpose, to increase job opportunities and oth-
erwise to encouruge the economic growth of the state, including the
development of its natural resources, through the establishment and
expansion of manufacturing, industrial, export, small business, and
business enterprises and the other facilities referred to in (a) of this
section by creuting the Alaska Industrial Development and Export
Authority with the powers, duties, and functions us provided in this
chapter.

(c) It is further declared to be the policy of the state, in the interests
of promoting the health, security, and general welfare of all the people
of the state, and a public purpose of the state, to accomplish the objec-
tives set out in (b) of this section through the provision of financial
support in cooperation with federal, state, and private institutions for
the purpose of increasing the export of Alaska goods, talent, raw ma-
terials, and services. (8 1ch 64 SLA 1967; am 8§ 1ch 64 SLA 1977; am
88 44 — 48 ch 106 SLA 1980; am 8§ 28 ch 115 SLA 1981; am 8 3 ch
162 SLA 1984; am § 1, 2 ch 42 SLA 1987i

Effect of amendment*. — The 1987 and (Cl; in subsection Ib) inserted "export,
amendment in subsection (a) inserted "ex- small business" and substituted "(a)" for

port, small business" in paragraph <3». in
paragraph Mi, and twice in paragraph <9i.
designated former paragraphs »5i-(71 as
present paragraphs (9'-(111. added present
paragraphs i5i-(8), in paragraph 110> in-
serted subparagraph designations and
added the language of subparagraphs *B«

"(al(51," "Alaska Industrial Development
Export Authority" for "public corporation”
and “the powers, duties, and functions
provided in this chapter" for "power, du-
ties and functions as provided in AS
44.88 010 — 44.88 220". and added sub-
section (c).

Sec. 44.88.060. Alaska Industrial Development and Export
Authority revolving fund. The Alaska Industrial Development and
Export Authority revolving fund is established in the authority. The
revolving fund consists of appropriations made to the revolving fund
by the legislature, money or other assets transferred to the revolving
fund by the authority, and unrestricted payments on loans made or
purchased by the authority. Amounts deposited in the revolving fund
may be pledged to the payment of bonds of the authority or expended
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for tho purposes of the authority under this chapter. (8 3 ch 42 SLA
1987)

Article 2. Purpose and Powers.

Section Section
70 Purpose of the uuthority 85. Administrative procedure

80 Powers of the authority

Sec. 44.88.070. Purpose of the authority. The purpose of the au-
thority is to promote, develop, and advance the general prosperity and
economic welfare of the people of Alaska, to relieve problems of unem-
ployment. and to create additional employment by

(1) providing various means ot financing and means of facilitating
the financing, in cooperation with federal, state, and private institu-
tions, of industrial, manufacturing, export, small business, and busi-
ness enterprises and the other facilities referred to in AS 44.88.010(a)
in the state;

(2) owning and operating the enterprises and other facilities de-
scribed in AS 44.88.172;

(3) fostering the expansion of exports of Alaska goods, services, and
raw materials;

(4) cooperating and acting in conjunction with other organizations,
publ’c and private, the objects of which are the promotion and ad-
vancement of export trade activities in the state;

(5) establishing a source of funding credit guarantees and insur-
ance, not otherwise a ailable, to support export development;

(6) providing and cooperating or participating with federal, state,
and private institutions to provide actual and potential Alaska ex-
porters, particularly small- and medium-sized exporters, with finan-
cial assistance in support of export transactions. i8 1ch 64 SLA 1967,
am § 54 ch 106 SLA 1980; am 8 31 ch 115 SLA1981; am&ch162
SLA 1984: am8 4 ch 42 SLA 19871

Effect Of umendments. — The 1987 "AS 44.88 0!0'a”5i within," added "de-
amendment inserted paragraph designa- scribed in AS 44 88 172" at the end of
tions. in pa*.igraph I»inserted "in cooper- paragraph '2', added the language of
ation with federal, state, and private in- paragraphs and made other minor
solutions" and "export, small business” word and punctuation changes,
and substituted "AS 44 88.010(oi in" for

Sec. 44.88.080. Powers of the authority. In furtherance of its
corporate purposes, the authority has the following powers in addition
to its other powers:

(1) to sue and be sued;

(2> to have a seal and alter it at pleasure;

(3 to make and altet bylaws for its oiganizationand internalman-

agement;
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(4) to adopt regulations governing the exercise of its corporate
powers;

(5) to acquire an interest in u project as necessary or appropriate to
provide uncing for the project, whether by purchase, gift or lease;

(6) to lease to others a project acquired by it for the rentals and
upon the terms and conditions the authority may consider advisable,
incluuing, without limitation, provisions for options to purchase or
renew;

(71to issue bonds and otherwise to incur indebtedness, in accor-
dance with AS 44.88.090, in order to pay the cost of u project or devel-
opment projects or in order to provide money for the authority’s pur-
poses under this chapter; the authority may also secure payment of
the bonds or other indebtedness as provided in this chapter;

(8) to sell, by installment sale or otherwise, exchange, donate, con-
vey or encumber in any manner by mortgage or by creation of any
other security interest, real or personal property owned by it, or in
which it has an intc *cst, including a project, when, in the judgment of
the authority, the action is in furtherance of its corporate purposes'

(9) to accept gifts, grants or loans from, and enter into contracts or
other transactions regarding them, with a federal agency or an agency
or instrumentality of the state, a municipality, private organization oi
other source;

(10) to deposit or invest its funds, subject to agreements with bond-
holders;

(11) to enter into contracts or agreements with respect to the exer-
cise of any of its powers, and do all things necessary or convenient to
carry out its corporate purposes and exercise the powers granted in
this chapter;

(12) to purchase or insure loans to finance the costs of manufactur-
ing. industrial, and business enterprise projects;

(13) to enter into loan agreements with respect to one or more
projects upon the terms and conditions the authority considers advis-
able;

114) to acquire, manage, and operate projects as the authority con-
siders necessary or appropriate to serve a public purpose;

(15) to assist private lenders to make loans to finance the costs of
projects through loan commitments, short-term financing, or other-
wise;

(16) to accept gifts, grants, or loans from a federal agency, from an
agency or instrumentality of the state or of a municipality, or from
any other source;

(17» to enter into contracts or other transactions with a federal
agency, with an agency or instrumentality of the state or of a munici-
pality, or with a private organization or other entity consistent u th
the exercise of any power under this chapter;
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(1H) to facilitate the expansion of a secondary market for the resale
of federally or commercially insured loans made to finance the costs of
projects in Alaska held hy federal and state chartered financial insti-
tutions or by the Alaska Commercial Fishing and Agriculture Hank;

(19) to charge fees or other forms of remuneration lor the use or
possession of the projects described in | 14t of this section in accordance
with the agreements described in <11) and <17: of this section, other
agreements pertaining to the projects, covenants, or representations
made in bond documents pertaining to the projects, or regulations of
the authority pertaining to the projects;

(20) to participate with government or private industry in pro-
grams for technical assistance, loans, technology, transfer, or other
programs related to the exportation of Alaska goods, services, or raw
materials with respect to its financing activities;

(21) to provide export finance training for office staff and other
individuals involved in export finance assistance, including the train-
ing sessions that may be provided hy the United States Kxport-lrnport
Bank or other organizations;

(22) to coordinate to the maximum extent possible its efforts to
promote the export of Alaska goods, services, and raw materials with
programs and goals of the United States Export-lmport Bank, the
International Trade Administration of the United States Department
of Commerce, the Foreign Credit Insurance Association, and other
private and public programs designed to provide export assistance and
export-related financing;

(23) to guarantee loans related to qualified export transactions un-
der regulations adopted by the authority;

(24) to provide financing assistance, in cooperation with federal,
state, and private institutions, as provided in this chapter for small
business enterprises ift 1ch 64 SLA 1967;amftft 55 — 59 ch 106 SLA
1980; am ft* 32. 33 ch 115 SLA 1981; am ft 5ch 162 SLA 1984; am
§ 5, 6 ch 42 SLA 1987)

Effect of amendments. — The 1987 the costofa project and to secure payment
amendment substituted the present lan- of the bonds us provtd"d in thir chapter"
gunge of paragraph (71 for "to issue bonds, und added paragraphs t;0 - «Z4).
in accordance with AS 44.88.090, to pay

Sec. 44.88.085. Administrative procedure, (a) Except for AS
44.62.310 and 44.62.312 regarding public meetings, and except for AS
44.62.320(a) regarding legislative review of regulations, the provi-
sions of the Administrative Procedure Act regarding the adoption of
regulations (AS 44.62.040 — 44.62.320) do not apply to the authority.
The authority shall make available to members of the public copies of
the regulations adopted under this section. Within 45 days after adop-
tion of a regulation under this section, ihe chairman of the authority
shall submit the regulation adopted to the chairman of the Adminis-



