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o r  c lass o f m otor vehicle on n h ighw ay o r veh icu la r way o r a rea  fo r n 
period not to exceed I wo yearn The  perm ittee muat Im accompanied hy 
a pernon a l leant 19 yearn o f one who hnn l>een llcenaed at leant one year 
to d rivo  the type o r clann o f  vehic le lining uned, who ia capnble o f 
exercis ing con tro l o ve r the vehic le and who oreup irn  a seat benide the 
d r iv e r , o r who nccompnniea and im m ed iate ly  nupervineH the d rive r 
when the pe rm ittee  driven a motorcycle . An in struction  perm it m ay bo 
renewed.

(b ) The depnrtm ent, upon receiv ing proper app lica tion , mny innue a 
restric ted  in struction  perm it e ffec tive fo r a Behind y ea r o r fo r a m ore 
restric ted  |>criod to nn app lican t who m nt leant 14 yearn o f nge and who 
ia en ro lled  in a d riv e r education p rog ram  which includes practice 
d riv in g  and in approver! hy the departm ent. The restricted instruction  
p e rm it allown the perm ittee , when the perm ittee hnn the pe rm it in the 
perm ittee's im m ed iate possession, to d rive  n specified ty|>c o r clans o f 
m oto r vehicle; how ever, nn approver) in s tru c to r must occupy a sea l 
beside the pe rm ittee  o r, i f  t l  j  pe rm ittee  is d riv in g  a motorcycle, the 
perm ittee must be accompanied by nnd under the immediate supe rv j. 
sion o f nn approved in stru cto r.

(c ) The depa rtm en t m ay issue a tem po ra ry  driver'n license to nn 
app licant fo r a  d rive r's  licenne pe rm itting  the app licant to d riv e  a 
specified type o r  clnna o f  m oto r vehic le w h ile  the depnrtm ent is 
completing its in vestiga tion  nnd de te rm ina tion  o f  n il facts re la t iv e  to 
the app licant's e lig ib i lity  to rece ive a d rive r's  licenne. The tem porary  
license must be in the app lican t's im m ed ia te  (Whsession w h ile  the 
app licant is d r iv in g  a m otor veh ic le . A tem pora ry  d riv e r ’s license is 
in va lid  when the app licant's license h - s  been issued o r hns been 
refused fo r good cause.

(d l The depa rtm en t m ay issue a specinl driver'n |>ermit to a person 
who is at lenst 14 years o f  age w ith  the consent o f  the (a r s o n s  parents 
o r gua rd ians fo r  the purpose o f  d riv in g  a m otor-d riven  cycle. T h is  
pe rm it may be issued upon app lica tion  and successful completion o f a ll 
prescribed tests and lees, nnd is v a lH  fo r the name period o f tim e ns a 
d rive r's  license. The pe rm it is not v. id in n m un ic ipa lity  which hy 
o rd inance p roh ib its  the d riv in g  o f  u m oto r-d riven  cycle by a person 
under the nge o f  16 yea rs ; a borough m ay adopt the ord inance on a 
nonaroaw ide basis on ly , un le ss the power to udopt it on nn nreaw ide 
basis is acqu ired under AS 2 9 .3 3 .2 5 0  — 29 .33  290.

(e ) N otw ithstand ing  o th e r p rov is ions o f  th is chapter, the depnrt­
m en t m ay issue a specinl d r iv e r ’s license to  a person who in under the 
age o f  16 yea rs becnuse o f  the circumstances o f  hardsh ip  Specia l 
licenses to be issued because o f  ha rdsh ip  nhnll lie determ ined on nn 
in d iv id ua l basis by the com m issioner. (5 19 ch 178 SLA  1978)
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CIUsI in I'runi-ls v Munlripallty «»f 
AnrlinmiiF, •'• App Op No 7 'K ilr Nn 
WiMI, M l I*24 22ti (I9H2I

Cotlmeial r r f r i r i t rm . IKI I ' .J i l ,  of nflr [Mpiirrmfnl» for li r rn tn iK  nf nn.lnr
Motor W .Idea , I  ISfi v th i r le  nprrdom, IS A 1.1114 47ft

Vnli 1 1/, rmtntnirlion, .. «4 (palliation

S rv  2ft 15.060. Application/! o f m i n o r n .  /J fe / ie aM . f 1 9  c h  17ft S I , A  

1 9 7  I

See . 2 8 . ' 5 .0 f l l .  A p p lic a t io n  fo r  d r iv e r 's  llc e n a e  o r  In s t ru c t io n  
p e rm it ; n u t lc e  o f  a n a to m ic a l g i ft  p ro c e d u re , (a ) A pp lica tion  fo r nn 
in struction  p e rm it o r fo r a d rive r's  license must be mnde on a form  
fu rn ished bv the d epa rtm en t and must be accompanied by the fee 
required u v le r  AS 26 .1 5 .2 7 1 ,

(h ) A il app lica tion  under (a ) o f  th is sccti»n sha ll 
( I )  con* tin the app licant's fu ll name, da te  nnd placo o f  b irth , sex, 

nnd m a ilii g and residence addresses;
(2 l state w hether the app lican t Iihh been p revious ly  licenser! as a 

d r iv e r and , i f  so, when and by what ju risd ic tion ;
(3 ) s ta te  vhe th e r any p rev ious d r iv e r ’a license is*ued to the a p p li­

can t hns eve r been suspended o r icvokcd o r whether nn npp licntion fo r 
a d rive r's  license has eve r been refused and, i f  so, the date o f nnd reason 
fo r the suspension, revocation , o r re fu sa l; nnd 

11 con ta in  o th e r in fo rm a tion  which the departm ent mny reasonab ly  
requ ire  'o  de te rm ine the app lican t ’s id en tity , competency, nnd e lig ib i l­
ity .

(c) W hen an app lica tion  is received from  ii person p revious ly  
licensed in  ano th e r ju r isd ic tio n , the depnrtm ent mny request a copy o f 
the app licant's d riv in g  record from  the o th e r ju risd ic tion . Upon receipt 
o f  thnt record by the d epa rtm en t, it becomes a p a rt o f the d rive r's  record 
in thin sta te  w ith the lum o  effect as i f  the rcccrd o iig inn tcd  in th is 
state .

<d) The depa rtm en t s h a ll, by p lacem ent o f  posters nnd b rochures in 
the office where the app lica tion  is taken , m ake known to the applicant 
the procedure necessary to  com plete a document o f g ift under the 
U n ifo rm  A natom ica l G ifts  Act (A S  13 .50 ).

(e ) A t the tim e o f  app lica tion  fo r a d r iv e r ’s license o r an instruction 
pe rm it, o r  rrn ew n l >i a d riv e r's  license n r nn instruction  pe rm it, th«> 
departm en t s h a ll p rovide the app lican t w ritten  in fo rm ation  exp la in ., ,, 
the stute'n fin an c ia l re sp ons ib ility  law , the m andato ry  autom obile 
insu rance requ irem en t, and po ten tia l pena lties fo r fa i lu re  to comply 
w ith the law . (S 19 ch 178 S L A  1978 ; am  Sfi 5 . 17 ch 70  SLA  1984)
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Effect o f amendments 'Ihe I9M4 IKNI), fr|ii>iitii mitMffllon Irl 

amendment, effective January I. Mtsr., Collateral reference*. 7A Am Jui 
added subsection i n  2d. Automobile* ami Highway Traffic,

I'natpimed amendment*. Sec I inn I !W 
17, th 70, rtl.A 1984. effective January I, 60 C J 8, Motor Vehicle*, |  Ififl

Sec. 2 M . I R . 0 7 C  K x a m i n n t w n  IllepealtHl, f> 1 9  c h  1 7 8 S L A  1 9 7 H  I

Hoc. 2 r t . l f i .0 7 l. A p p lic a t io n  o f  m in o ra . In l T in  npp licntion o f  n 
person under the nge o f  IH yenrn fo r n o  inatruction perm it o r drivnr'w 
licenm- must be signed hy the fn ih e r, m o the r o r g ua rd ian , o r in h e re  in 
no p a ren t o r gunrd inn then hy nno the r renpoiiflih le m h ilt who in w illin g  
to naaume the oh lig o tion  imponed under thin ncction upon a portion 
diguing the app lica tion . The Application muHt be nignetl and verified  
before a pernon au th o rized  to Adm in ister on thn, o r Ih* nigncd in tho 
prenence o f nn au th o rized  rep reaen tn tive o f  the departm ent.

Ih ) A ny neg ligen re o r w ilfu l m iaconduct o f  a peraon under the age o f 
IH yenra when d riv in g  a m oto r veh ic le  in IhiH ntate in im p u te  fit the 
peraon who nignetl the app lica tion  o f  the pernon fo r a pe rm it o r licenne, 
and th a t pernon in jo in t ly  and  neve ra lly  lia b le  fo r damage cnuned hy the 
negligence o r w ilfu l m iaconduct o f  the pernon under tho ago o f  18 yearn, 
except nn provided in (c ) o f  thin nection.

(c l I f  a m in o r de|>oniU. o r th e re  in deponited on b e h a lf o f  tho m ino r, 
p roo f o f fin anc ia l renponn lh ility  fo r the minor'H d riv in g  o f  a m otor veh i­
c le , in the fo rm  nnd am oun t requ ired  in A S  2 8 .2 0 , then the departm ent 
mnv accept the app lica tion  o f (h e m in o r nigned an requ ired  under (a ) 
n f thin nection, and , w h ile  p roo f o f  fin an c io l renponnib ility in m a in ­
tained, the pa ren t, gua rd ian  o r o i l ;r  reaponnib le adu lt ia not nubject to 
the lia b i lity  imponed under (b ) o f  thiH ncction.

<dl A pernon who aigna the npp licn tion o f a m ino r fo r  a d river'a 
licenae m ay fi le  w ith the depnrtm ent a ve rified  w ritten  requea l th a t the 
licenae o f  the m ino r be canceled. W hen the licenae ia canceled, the 
pernon who nigned u i p  app lica tion  ia re lie ved  from  lia b i li ty  undpr ( b )  
o f th ia nection. <« 19 ch 178 S I.A  1978 )

C< lla tera l reference*. Construction application for vehicle opera to-'* license 
and effect of statute* which make parent. I ip for licensee'* negligence or wilful 
custodian. or olhi-r person signing minor * miaconduct, 28 AI.R2d 1320

See. 2 8 . 1 5 . 0 8 0  Issuance, I H v p c n l e d ,  .4 1 9  c h  1 7 8  S L A  1 9 7 % J

S ee . 2 8 .1 5 .0 8 1 . E x a m in a t io n  o f  a p p li c a n t s  (a ) T he  depa rtm en . 
ahu ll e xam ine  eve ry  app lican t fo r a d rive r'a  licenne. The exam ina tion  
ahu ll inc lude a teat o f  the a p p lic a n ts  111 eyes igh t, (2 ) a b ility  to read nnd 
undcra tam ' o ffic ia l tralTic con tro l devicca, (3 ) know ledge o fa a fe  d riv ing  
practicea, id ) know ledge o f the e lfec la  o f  a lcoho l and druga o'- d rivern  
nnd Ihe  datigera o f d riv in g  under the in fluence o f a lcoho l o r  druga, Ifi) 
k n o w l e d g e  o f the lawn on  d riv in g  w h ile  in tox icated , (fi) know ledge o f  
the Iowa on fin an c ia l renponnib ility nnd m andntory au tom ob ile  liab il-

{  2 8 .1 5 .0 9 0 M irn ia  V k.iiict .kh » 28 .1 5 .0 9 0

Ity  innurance, and, (7 ) the triifi lc  lawn and regu la tion s o f thia ntate The  
e xam ina tion  may include a dem onstration o f ab ility  to exercise r.rdi- 
n a ry  nnd reanonabln contro l in the d riv ing  o f  a m otor vehicle o f the type 
nnd genera l c lass o f  vehicles fo r which the app lican t seeks a license. 
H ow ever, an app lican t who has not la-en p rev iou s ly  issued a driver'n 
licenae hy thia o r  anothe r ju risd ic tion  muat dem onstrate  ab ility , nnd 
muat p resent medical in fo rm a tion  thnt the departm ent reasonab ly  
requ ires to de term ine fitness to aa fe ly  d rive  a m oto r vehicle o f  the type 
and gene ra l c lass o f  vehicles fo r winch the npp licnnt Becka a license.

(b l The con m iaaioner nhnll adopt regu la tion s under the procedures 
estab lished by A S 44.152 necessary to imp em< n t th is section nnd the 
depnrtm ent rm .v obtain  the services of, and consu lt w ith , medical 
au th o ritie s  whose specia lties re la te  to d riv ing  ab ilit ie s  fo r the purpose 
o f  m ak ing  the men. m l cte rm inu tions necessary under th is section o r 
AS 2H .lf i .0 9 l o r 28 .1 (> .I01 . Regu la tion s adopted under th is section 
m ust l>e approved by a  concurren t reso lu tion  adopted by m inority  vote 
o f  each house o f  the le g is la tu re  before becoming effective. The req u ire ­
m ents o f tho eyesigh t tost under th is section mny a lso be satisfied by 
p resen ting  the cu rren t certification  o f a licensed physician o r 
op tom etris t tha t the applicant's vision meets o r  exceeds the standards 
est'.o lished  by the departm ent. The com m issioner sh a ll request nnd 
re* eive assistance from  the com m issioner o f hea lth  and soc ia l ivervices 
in im p lem enting  th is section.

(c ) A requ irem en t fo r a medical exam ination  under th is  chapter ie 
sa tis fied  i f  the app lican t is the ho lde r o f o cu rren t nnd va lid  firs t- o r 
aecond-clnHa medical certificate  issued under federa l a v ia tion  regu ­
la tio n s  and hns satis fied  any app licab le  requ irem en t o f the Depnrtm en t 
o f  Education re la t in g  to tests fo r tubercu losis i f  app licab le .

(d l The departm ent may en te r in to agreem ents w ith  o th e r state 
agencies, m un ic ipa litie s , o r qua lified  persons fo r  the purpose o f  con­
ducting  the exam ina tion s requ ired  under th is chapter. I§ 19 ch 178 
S LA  1978 ; nm 5 2 ch 77  SLA  1983 ; nm §§ G. 17 ch 70  SLA  1984)

Effect o f amendment*. —  Tlie 1983 
amendment In tlie second sentence of sub- 
nection I»> lidded the 111, (2). »nd 131 Hesig- 
mtlnn* In esisling language, added 141 
Knowledge of the effecla . . .  (41 driving 
while intoxicated," and created the 
present third sentence from the end of the 
former second sentence The amendment 
also made minor wont change*

The 1984 amendment, effective January 
1, 1985, substituted "(Si Knowledge of the 
laws on driving while intoxicated, isi 
knowledge of the laws on financial respnn

aibihty and mandatory automobile liabil­
ity insurance, and. (71" for "and (51 
knowledge of the laws relating to driving 
while Intoxicated and" In the second sen­
tence in subsection la I.

Postponed amendments. —  Section 
17. ch 70. RI.A 1984. effective January I, 
1989. repeals (aHfil of this »-ction

Collateral reference*, —  7A Am. Jur. 
2d. Automobile* and Highway Traffic, 
4 I I I

(ill C J.S . Motor Vehidrs. 4 156

S e e  2 8 . 1 5  090. A c c e s s  to license. Illopi'nlcd.S 1 9 c h  1 7 8  S I , A  1978.1



8 2 8  15 .091 A la sk a  S t a t u t e s 8 2 8 .1 5 .1 1 1

H er. 2 8 .15 .001 . D e p a r tm e n t  m ay  re q u ir e  re -e x a m ln a t io n . I f  the
depnrtm ent him good ra u o r to be lieve thnt i licensed d riv e r in incompe­
tent o r otherw ise not q u a lified  to lie lirenHed, it mny upon w ritten  
notice o f  n l least 1(1 d iy« to  the licensee re ip iiro  the licenHce to Hulim il 
*o on ox iun im ition . Upon conclusion o f  the exam ina tion , the d epo rt­
m ent sh a ll la k e  action oh may he upnm prln te  nnd mny cancel the 
licenae o f  the peraon, o r m ay iaaue a rea tric led  licenae under Art 
2 8 .1 5 .1 2 1 , o r  rea tric t the type o r claim o  'veh ic lea thn t the peraon may 
drive . I f  the licenaee refoaea o r  neglects o auhm it to exam ina tion , the 
depa rtm en t m *y auapend the d river'a licenae un til the licenaee 
complied w ith die requ irem en ts o f  re exam ina tion . (8 I!) ch 178 SLA
11)781

(H ll» lrr« l r r> r rn rr» . 7A Am ,lnr. 
ild. Aulomolnlrii nmt lli(<liwny TrnfTir,
< I I I

.Sec, 2 8  15.100. D u p l i c a t e a. / R e g a l e d ,  S  1 9  c h  1 7 8  S L A  1978.1

See. 2 8 .1 5 .1 0 1 . E x p i r a t io n  nnd  r r n e w n l o f  d r iv e r 'a  licen ae ; 
re -e x a m in a t io n , (n l Unlenn othcrw ioo provided in thia chap te r, a 
driver'a licenae expirea i n the llcenaee’a date o f  b irth  in the fifth  yea r 
fo llow ing iaauunce o f the licenae. A licenae is renew ab le  w ith in  one 
yenr o f ita e xp ira tion  upon p roper i< /p lication , auccesaful com pletion o f 
a lest o f  the licensee's e ; ;y h t , and paym ent o f  the requ ired fee.

(h i The depa rtm en t inn c fe r the exp ira tion  o f  the d rive r's  licenae 
j  -r rv> r who :a nulaide the sta te  under te rm s and rend ition s which 

the depo rtm en t s h a ll p rescribe by regu la tion . (5 19 ch 178 rtLA 1978 )

Collateral references. —  7A Am .lor 
7(1, Aulnmnltilea and llixhwav TrafTic,
« 102, 10.1 

60 C J 8 . Motor Vehiclea, * 166

Sec. 28.15.110. Restrictions. / R e p e a l e d , .8 1 9  c h  1 7 8  S L A  1978.1

Sec . 2 8 .1 5 .1 1 1 . L ic e n se s  is su ed  to  d r i v e r s ;  a n a to m ic a l g ift  
d o c u m e n t  (a ) Upon successfu l complet on o f  the app lication and u ll 
requ ired exam ina tion s , nnd upon paym ent o f  the required fee, the 
departm ent sh a ll issue to eve ry  qua lified  app licant a d riv e r ’s license 
indicating the type o r g ene ra l c lass o f veh ic les which the licensee mny 
drive . The license sh a ll d isp lay

111 n d istingu ish ing  num ber nssigned to the license;
(21 the licensee's fu ll nam e, address, date o f  b irth , b r ie f physical 

description , and co lo r photog raph , and 
Ct) e ith e r a fa c s im ile  o f  th e  s igna tu re  o f the licensee o r a space upon 

which the licensee must w rite  Ih e  licensee's u sua l s ignatu re  w ith pen 
and ink A license is not v a lid  u n til signed by the licensee. I f  fac ilitie s

66

5 2 8 .1 5 .1 2 M im m  V e h ic l e s 8 2 8 .1 5 .1 3 1

a re  not n vn ilab le  fo r the tak ing  o f  the photograph requ ired  under this 
section, the depnrtm ent sh a ll endorse on the license, the words "va lid  
w ithou t photog raph ."

(b ) The depnrtm ent sh a ll p rovide, a t ihe tim e th a t an operator's 
license is issued, a fo rm  lo r  a document by which the ow ner o f a license 
mny m ukc nn anatom ica l gift, under AS 13.50 . The document (1 ) mny 
not be la rg e r than  an op e ra to rs  license, (2 ) sh a ll conta in su ffic ient 
space fo r the s igna tu re  o f  two w itnesses to the donor's net o f executi in 
o f  the document, and (3 ) sh a ll provide n means by which the donor r .a y  
cancel the g i f . I f  the document m ak ing  un anatom ica l g ift is e*ec ited 
by the npp licnnt, it s h a ll be senled in p lastic and attached to the lice. se. 
A symbol ind icating the existence o f the anatom ica l g ift  document 
shn ll be d isp layed in the lower righ t-hand corner on the face o f  the 
d riv e r s license. (8 19 ch 178 SLA  1978)

Set. 28.15.120. Expiration. I R e p e a l e d , 5 1 9  c h  1 7 8  S L A  1978.1

Sec . 2 8 .1 5 .1 2 1 . R e s t r ic te d  d r iv e r 's  lic e n se , (n ) The departm ent, 
upon issu ing n d r iv e r ’s license, m ay fo r good cuuse impose restrictions 
su itab le  to the licensee's d riv in g  ab ility  with respect to special 
mechnnicn l con tro l devices requ ired  on a m otor vehicle which the 
licensee drives. Tho  depa rtm en t muy impose o th e r restric tions 
app licab le  to the licensee tha t it determ ines to be app rop ria te  to assure 
the safe opera tion  oi u m oto r vehic le by the licensee.

(b ) T he  depa rtm en t mny issue a special restricted license o r m ay se! 
out res tric tion s on the usua l license fo rm .

<c» The  depnrtm ent m ay , upon rece iv ing  satis facto ry  evidence o f n 
v io la tion  o f  the res tric tion s on n license restricted o r issued under this 
section, suspend the restricted license fo r a period not lo  exceed 30 
days.

(d ) A person m ay not d rive  a m oto r vehicle in v io la tion  o f  the restric ­
tions imposed on a restric ted  iicense. (8 19 ch 178 SLA  1978 )

S e c  28.15.130. S c h o o l  b u s  drivers. /Repealed.  8 1 9  c h  1 7 8  S L A  

1 9 7 8  I

F e e .  2 8 .1 5 .1 3 1 . L ic e n se  to  b e  c a r r ie d  a n d  e x h ib ite d  o r  
d e  w ind . A licensee sh a ll hnve the licensee's d riv e r ’s license in imme 
diatc possession a t a l l tim es when d riv ing  a m otor veh ic le , and shnl 
p resent the license fo r inspection upon the dcmnnd of.a peace o ffice r oi 
o th e r nu lh orized  rep resen tative  o f  the departm ent identified as such t« 
the licensee by the o ffic e r o r rep resen ta tive . However, a person charger 
w ith v io la t in g  th is section mny not be convicted i f  the person produce! 
in cou rt o r in the o ffice  o f  the a rre s tin g  o r citing o ffice r, o d r iv e n  
license p rev iou s ly  issued to the person that was va lid  a t the time o f th« 
person's ii r rv s l o r c ita tion . (8 19 ch 178 SLA  1978)

6 7



5 2H .1S .M 0 A i .a kka  S t a t u t e s § 2 H . i r i . l f ) l
NOTES TO DECISIONS

A licensing alalule cannot h r  used an 
a m e an *  for obtaining Information nr 
evidence not related lo the licensing 
requirement. SchralT v State, Sup. Cl 
Op. No 122.1 tFile No 22G.lt. 644 l> 2d 8.14 
(19761, decided under former AS 2H 16 090

Collateral referenrea. 7A . n r
2d. Aulomobilea and Highway «i i r ,  
<1 101. 147

00 ( I  d S., Motor Vehiclea, I  !67. 
Validity, construction, and application 

nf statute regarding failure or refusnl of 
operator of motor vehicle todiaplny licenae 
on demand. 1411 Al.lt 1019, 6 Al.ICId 606 

Effect of ulterior motive of official in 
•r iii ig iwth irity lo reijuire motorist to 

eiliilu l Irivur'a licenae, 164 Al.lt 812

Sec. 28.15.1*0. C h a n g e  o f  norm1. 1 R e p e a l e d ,  § 1 9  c h  1 7 8  S L A  1 9 7 8 . 1

S e c .  2 8 .1 5 .1 4 1 . D u p lic a te  d r i v e r ’s  lic e n s e . I f  it v a lid  d r iv e r ’s 
license issued under th is ch op le r is lost o r  destroyed, the person to 
whom the license wns issued mny, upon paym ent o f the required fee, 
obtain  a dup licate license. A person who recovers nn o rig in a l license Tor 
which a dup licate hns been issued sh a ll im m ed iate ly su rren de r the 
dup licate to the depnrtm ent. (§ 19 ch 178 SLA  19781

Sec. 28.15.150. R e c o r d s. I R e p e a l e d .  $  1 9  c h  1 7 8  S L A  1978.1

S e c .  28 .1 5 .1 5 1 . R e c o rd s  to  be k e p t  b y  the d e p a r tm e n t  In ) The 
departm ent may m nin tn in  n fi le  o f

( 1) eve ry  d rive r's  license app lica tion , license o r perm it and dup licate 
d riv e r ’s license issued by it;

12) every  license which has been suspended, revoked, canceled, lim ­
ited, restricted , o r denied , nnd the reasons fo r those actions; and

13) a l l nccident reports requ ired  to he forw arded lo  the departm ent 
under th is tit le .

(b ) The departm ent mny a lso  m ain ta in  a fi le  o f nil accident reports, 
abstracts o f court records o f  convictions o f  vehicle, d riv e r and tralTic 
offenses, nnd o th e r in fo rm a tion  which the depnrtm ent considers necea- 
B a ry  to c a rry  out the pu rposes o f  th is  chapter.

(c) The departm ent s h a ll , upon request, subject to the app licab le 
p ro v is io n so f AS 12.62nnd< r> n fth is  section nnd w ithout charg ing a fee. 
fu rn ish  a m un ic ipa l, a tn le  o r  federa l adm in is tra tiv e  o r  ju d ic ia l agency 
w ith a certified  abstrac t o f  the d riv ing  record o f  a d rive r. The abstrac t 
sh a ll include a listing  o f accidents in which the d riv e r has been de te r­
m ined by the depnrtm ent o r  n court o f competent ju risd ic tion  lo  have 
been liab le , convictions n f vehicle , d r iv e r  nnd tra ffic  o ffenses, any 
actions taken  u|K>n the d riv e r's  license, nnd in fo rm ation  re lu ting  to 
f i r . ; . .c ia l responsib ility .

(d l The departm ent s h a ll, upon request and payment o f a fee de ter­
m ined by the com m issioner, fu rn ish  a d r iv e r o r a |H>rson designated hy 
the d riv e r w ith an ab strac t o r  the o rig in a l copy o f  the computer printed 
record o r the d rive r's  record as provided in (c l o f  th is section.
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(e ) \ Reportlal, § 2  c h  1 4 4  S L A  1980. \

( 0  Except as provided otherw ise in  th is  section, in fo rm ation  nnd 
records under th is section a re  decla red con fidentia l nnd p rivate . (§ 19 
ch 178 S LA  1978; nm §§ 1, 2  ch 144 S LA  1980 )

K ffe rl o f amendment*. —  The 1980 
amendment inserted, "or a pernon desig­
nated hy the driver" and "or the original 
copy of the computer printed record" in

subsection (dl. and repealed subsection (el.
Collateral references. —  Inspection of 

motor vehicle records, right as U», 84 
AI.K2d 1261.

Sec. 28.15.160. C o u r t  icporta. IR e p c a l e d ,  § 1 9  c h  1 7 8  S L A  1978.1

A rt ic le  2 . C a n c e l la t io n , S u sp e n s io n , R e v o c a t io n  o r  
L im ita t io n  o f  D r iv e r s ’ L ic e n s ru .

Section
161. Cancellation of driver'a licenae
165. Administrative revocations resulting

from chemical sobriety testa nnd 
refusals In suhmit tn tests

166. Administrative review nf revocation 
171. Suspending privileges ol c leraon

licensed in another jurisdiction; 
reportiiu convictions, suspensions, 
and revocations

S e c t io n
181. Court suspensions, rovocnllons. and 

limitations 
191 Court reports lo department 201. Limitation of driver's license 
211. Periods of limitation, suspension nr 

revocation; opportunity for hearing 
and surrender of license

S ec . 2 8 .1 5 .1 6 1 . C a n c e l la t io n  o f  d r i v e r ’ s lic e n se , (a ) The depa rt­
m ent sh a ll cancel a d rive r's  license upon de term ination  thnt

( 1) the licensee is not m ed ica lly  o r  o therw ise en titled  to the issuance 
o r re ten tion  o f the license, o r has been adjudged incompetent to d rive  
a m otor vehicle;

(2 ) the re  in an e r ro r  o r defect in the license;
(3 ) the licensee fa i led  to give the requ ired  o r  correct in fo rm ation  in 

the licensee ’s app lica tion ; o r
( 4 )  the license w bb  obtained fra u du len t ly .
(b ) The licensee m ay app ly  fo r a new license a t any tim e a fte r cance l­

la tion  upon rem ova l o f  the cause fo r the cance llation . (§ 19 ch 178 SLA  
1978 )

NOTES TO DECISIONS

In ten t o f act. —  This act plainly 
esp rrw s the intent that all revocations 
nnd suspension* of operators' licenses la­
the act nf the Department of Public Safety. 
Knudsen v City of Anchorage, Sup. Ct. 
On Nos 21. 68 iFile No 68t. .158 P 2d .175

v. Stale, Sup Ct. Op No. 674 (File No. 
9921, 45H P 2d 340 H969>, Glasgow v 
State,Sup Ct Op No SlfilF ile No 10491, 
469 P 2d 682 (19701. nnd linker v. City of 
Fairbanks. Sup Ct. Op No 618 (File No 
11411, 471 P'2d .186 (19701 These enses'    » l* mq i t  i n n



§ 28 .15 .105 A  I.ASK A STATIfTKH § 28 .15 .165
Collateral rcferrncra. 7 A Am. .Iiir

2d. Aulnmnbilpa ond Highway TrnlTic, 
i  112 r t  hp(|

fd) C.J.S., Motor Vphidr*. 5 164 1 r l aeq.
Civil righta and linbililn-n a* nfTmnl by 

fniliiro lo comply with n-gulnlinna no to 
lircnaing of atilomobilp operator. 16 AI.H 
1106. .16 AMI 62. .18 AM I I03H. 41 A l.lt
1161. 64 A M l .174. 68 A l.ll 6.12. 61 AM I 
1190, 78 Al.ll 1028, 87 A l.ll 1469, I I I 
Al.ll 1258. 16,1 A l.ll 1.176

Vnlidily of xU tu Ir relnting lo granting 
or revocation of lirenne or permit lo 
operate aillomnblle. 71 A l.ll 616, 108 A l.ll
1162. 125 AM I 1469.

Denial, miapennion. or cancellation of 
driver'll lim ine liernune of physical disease 
or defecl, 18 A I,Hid 452 

Necessity of notice and bearing hefore 
revocation or suspension of motor vehicle 
driver's license, 60 AMMd 361.

Sufficiency of notice nnd bearing before 
revocation or suspension of motor vehicle 
driver's license. 60 AI.HId 427.

Vnlidily nf statute nr regulation 
nutboriring revocation or suspension id 
driver's license for reason unrelated tn use 
of or ability to operate motor vehicle. 86
AI.HId 1251

Sec. 2 8 .1 5 .1 0 5 . A d m in iN t rn llv c  r e v o c a t io n s  re s u lt in g  fro m
c h em ic a l s o b r ie ty  te s ts  n n d  r e fu s a ls  to  s u b m it  to  tests , (a ) I f  a
chcmicnl test ndm in iste red  und er AS 2 8 .3 5 .0 3 1 (a ) to n person d riv ing
a m otor vehic le fu r which n d riv e r's  license is requ ired  produces a re su lt
described in A S  2 8 .3 5 .0 3 0 (n ) l2 l o r i f  o person under arreBt fo r d riv ing
a m otor vehic le fo r which n d r iv e r ’s license is requ ired  refuses to subm it
to a chem ica l le s t under AS 2 8 .3 5 .0 3 1 (a ), a Inw enforcem ent o fficer
nhn ll read a notice nnd d e liv e r a copy to the person . The notice sh a ll 
advise thnt

( 1) the depnrtm ent in tends to revoke  the person's d rive r's license o r 
nonresident p riv ileg e  to d riv e , o r  re fu se  to issue nn o rig in a l license to 
the  person;

(2 ) the person has the r ig h t to adm in is tra tiv e  review  o f the revo ­
cation o r de te rm ina tion  not lo  issue nn o rig in a l license;

(3 ) the notice it s e lf  is a tem po ra ry  d rive r's  license thnt expires seven 
days a fte r it is d e live red  to the person :

(4 ) revocation o f  the p e rson ’s d r iv e r ’s license o r  nonresident p r iv i­
lege to d rive , o r  n de te rm ina tion  not to issue nn o rig in a l license sh a ll 
take  effect upon exp ira tion  o f  th e  tem po ra ry  d rive r's  license un less the 
person w ith in  seven dnys requests nn adm in is tra tiv e  review .

(b ) A fte r read ing  the notice under (a ) o f  th is  section, the law  
en fo rcem ent o ffic e r s h a ll seize the  person's d rive r's  license i f  it  is in the 
person ’s possession nnd sh a ll d e liv e r it lo  the departm ent w ith a sworn 
rep o rt describ ing the  c ircum stances under which it was seized.

(c ) Upon receipt o f  a sw orn rep o rt o f  a law  enforcem ent o ffice r tha t 
a chem ica l test under AS 2 8 .3 5  0 3 1 (a ) pioduced a resu lt described in 
A S  2 8 .3 5 .0 3 0 (a )(2 ) o r  tha t a person refused lo  subm it to a chem ical test 
under AS 2 8 .3 5 .0 3 1 (a ) , th a t notice under tn) o f  th is  section was p ro ­
vided to (h e |M'rson, nnd I lint ron ln iiiH n  s ln lem en l o f  Ihe circumstances 
su rround ing  Ih e  a rre s t nnd (lie  g iiom tls  u | s i i i  winch ( l i e o lfice r's b e lie f 
that the person was d riv in g  w h ile  in tox icated a m oto r vehicle fo r which
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n driver'! license is  requ ired was based, the depa rtm en t sh a ll revoke 
the person’s license o r nonresiden t p riv ilege  to d riv e  a m oto r vehicle in 
the state, o r re fuse to isHuc an o rig in a l license e ffec tive upon exp ira tion  
o f the tem pora ry  d r iv e r ’a license issued under (a ) o f th is section.

(d> The period o f  revocation o f  n d rive r's license hy the departm ent 
under th is section sh a ll be fo r the approp ria te  m in im um  period fo r 
court revocations under AS 28 .15 .181 (c ). (§ 3 ch 77  SLA  1983)

Sec . 28 .15  Ifif l. A d m in is t ra t iv e  re v iew  o f  r e v o c a t io n , (a ) A p e r­
son who has received a notice under AS 2 8 .1 5 ,155 (a ) m ay m ake a 
w ritten requ t.it fo r  adm in is tra tiv e  review  o f the depa rtm en t’s action 
under AS 28 .15 .16 5 (c ). I f  the person's d river's license has not l>een 
p revious ly  su rrendered  to the departm ent, it s h a ll bo su rrendered  to 
the departm ent a t  the lim e  the request fo r rev iew  i h  made.

(h i A request fo r  rev iew  s h a ll be mnde w ith in  Boven dnyH a fte r 
receipt o f  the notice under A S  2 8 .1 5 .1 6 5  o r  the r ig h t to  review  is wnived 
and the action o f  the depa rtm en t under AS 28 .1 5 .1 6 5 (c ) iH fin a l. I f  a 
w ritten  request fo r  a review  is  m ade a l le r  exp ira tion  o r  the seven-day 
period, and i f  it is accompanied by the app lican t’s ve rified  sta tem en t 
exp la in ing  the fn i lu re  to m ake a tim e ly  request fo r  a review , the 
departm ent nha li receive and consider the request. I f  the departm ent 
finds tha t the person was unab le  to m ake a t im e ly  request because o f 
Inck o f  actua l notice o f the revocation o r because o f  factors o f physica l 
incapacity such aa hosp ita liza tion  o r in ca rce ra tion , the depo rtm en t 
sh a ll w aive the period o f  lim ita t io n , reopen the m atte r, nnd g ra n t the 
review  request.

(c ) Upon rece ip t o f  a request fo r  rev iew , i f  it appears th a t the person 
holds a va lid  d riv e r's  license and th a t the d r iv e r ’s license h a H  been 
su rrendered , the  depa rtm en t s h a ll issue a tem po ra ry  d rive r's  pe rm it 
th a t is va lid  u n t i l the scheduled da te  fo r  the rev iew . A person who hns 
requested a rev iew  under th is section may request, and the depnrtm ent 
may g ran t fo r good cause, a de lay  in the date o f  the hearing . I f  neces- 
anry, the depn rtm en t mny issue add itiona l tem po ra ry  perm its to stay 
the effective da te  o f  its action under AS 28 .15 .16 5 (c ) u n til the fin a l 
o rder a fte r the rev iew  ia issued.

(d ) A person who has requested a hearing  under th is Bection nnd who 
fnilH tn appear a t the h ea ring , fo r  reasons o th e r than lack o f actua l 
notice o f  the h ea rin g  o r  physica l incapacity such as hosp ita liza tion  nr 
in ca rce ration , w aives the r ig h t to a hearing . T h e  de te rm ina tion  n f the 
departm ent th n t is based upon the enforcem ent o fficer's rep o rt becomes
f in a l.

(c l N otw ithstand ing  A S 28 .05 .14 1 (b ), the h ea rin g  under th is section 
nhnll be he ld nt the office o f  the departm ent nea res t to the residence o f 
th r  |KT8tin requesting  the h ea ring  un less

( I )  ii d is tr ic t court judge  o r  n m ag istrate  has been designated «h a 
hearing  o ffic e r in the m a tte r by the co"im iss ione r; o r
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ft 28.15. ice A i .ahka St a ih t k h ft 28. Ifi. 106

(2 ) tho d epa rtm en t nnd tho person agree th a t tho hearing  is to l>o 
ho ld e lsewhere .

tn  A rov iow  undor th ia  section nhn ll ho hold before n hearing  officer 
designated hy tho com m issioner. Upon tho consent o f  tho ndm inistra- 
t ivo  d irec to r o f  tho ntate court nyntom, the com m issioner may designate 
a d in lric t cou rt ju dg e  o r a  m ag is tra te  lo  nerve o h  tho hearing  ofTicor. Tho 
hea ring  o ffic e r aim 11 have  au th o rity  to

( 1) adm in inter ontlm  nnd affirm ntionH ;
(2 ) exam ine witnonnoH nnd tnko tontim ony; 
t.'l) receive ro levnn t evidence;
(4 ) innuo auhpoennH, ta k o  depositions, o r  cnuno depositions o r 

in terrogn torien  to  ho taken ;
(6 ) regu la te  tho courno and conduct o f  tho hearing ;
(6 ) m ake a fin a l ru lin g  nn tho issue.
(g l The h ea rin g  under thin nection nhn ll lie  lim ited  to  the innueH o f 

w hethe r the a rron lin g  o ffic e r had ronnonnblo gioundn to be lieve thnt 
tho pernon wan d riv in g  a m oto r veh ic le  while intoxicated und whether 

( 1) the person retimed to  subm it to a chem ical tent under AS 
2 8 .3 5 .0 3 1 (a ) a fte r be ing advised thn t re fu sa l would re su lt in the sus­
pension, revoca tion , o r  den in l o f  the person ’s license o r  nonresident 
p riv ilege  lo  d rive  nnd th n t the re fu sa l in a  m isdem eanor; o r 

(21 the chem ica l test au tho rized  under A S  23.35.(>31<n) nnd adm in is­
tered to the person produced a re su lt desci ')ed in AS 28.35.030(11 It2 1.

( I l l  The de te rm ina tion  o f  the hea ring  o ffic e r mny be based upon the 
sw orn rep o rt o f  a Inw en fo rcem ent o fficer. The Inw en fo rcem ent ofTicer 
need not be p resen t a t the h ea ring  un less e ith e r the person requesting 
the h ea ring  o r the hea ring  o ffice r requests in w riting  before the 
hearing  thn t the o ffic e r be present. I f  in the course o f  the hearing  it 
becomes appa ren t th a t the  testim ony o f  the  law  en fo rcen .en t o ffice r is 
necessary to  enab le  the hea ring  u iricer to reso lve disputed issues o f
fact, the h ea ring  m ay be continued to  a llow  the attendance o f  the law  
en fo rcem en t o fficer.

( i )  T estim ony  g iven  by the person a t the  hearing  is not ad in issib le
a ga in s t the pernon in a c rim in n l t r ia l un less the person's testim ony a t
the t r ia l is inconsisten t w ith thn t g iven  a t the  hearing .

0 ) I f  the issues se t o u t in  (g ) o f  th is  section a re  determ ined in the
a ff irm a tiv e  by a p reponderance o f  the evidence, the hearing  o fficer
shn l I su sta in  the action o f  the depnrtm ent. I f  one o r m ore o f the issues
is de te rm ined  in the nega tive , the departm ent's action sh a ll Ire rescinded.

(k> I f  the action n f the depn rtm en t in  revok ing  a nonresident's p r iv i­
lege to d riv e  a m otor veh ic le  is not adm in is tra tiv e ly  contested by the 
nonresiden t d r iv e r o r  i f  th e  depa rtm en ta l action is sustained by the 
h ea ring  o ffice r, th e  depa rtm en t sh a ll g ive w ritten  notice o f  action 
taken  lo  the  m oto r v e h ir le  adm in is tra to r o f  the s ta le  o f  the person's 
residence and  to an y  s ta le  in which that person has a d r iv e r ’s license.
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(/I A hea ring  o ffice r revok ing  a d rive r's  license tiecnuso a chem ical 
test adm in iste red  to the person produced a resu lt descrilied in AS 
28 .36 .030 (81 (21  mn K*snt lim ited  license p riv ileges i f  the person has 
nut been p rev iou s ly  convicted w ith in  the preceding 10 y ea rr o f an 
o ffense (A ) descrilied in A S  28 .15 .18 1 (81 (5 ) o r (HI; o r (ID  under a law or 
o rd inance in ano th e r ju r isd ic tio n  with e lem ents sub s tan tia lly  s im ila r 
to an o ffense  descrilied in AS 2 8 .1 5 .1 8 1 (a ) (5 ) o r (8 ). The p riv ileges may 
be g run ted  fo r  the fin a l 6 0  dnyn du ring  which the license is revoked i f  
the h ea rin g  o ffic e r de te rm ines tha t the person's ab ility  to  ea rn  n 
live lih ood  would lie seve re ly  im pa iris l and u lim ita tion  under AS 
28 .15 .201 can lie placed on tho license th a t w ill enab le  the iierson to 
curn a live lih ood  w ithou t excessive danger to the pub lic . A bearing 
o ffice r mny not g ra n t lim ited  license p riv ileges when revok ing  a 
d rive r's  license liecnuse the porson refused to subm it to a chem ical test.

(tn ) N otw ith s tand ing  A S 28 .0 5 .1 4 1 (d ), w ith in  30 dnys o f the issu ­
ance o f  the fin a l d e te rm ina tion  o f the departm ent, u person aggrieved 
by the d e te rm ina tion  m ay fi le  nn nppeul in su p e r r cou rt fo r ju d ic ia l 
rev iew  o f  the hearing  o fficer's de te rm ina tion . The ju d ic ia l review  nhn ll 
be on the record , w ithou t tak ing  add ition a l testimony. The court mny 
reve rse  the departm ent's de te rm ina tion  i f  the cou rt finds thn t the 
depa rtm en t m is in te rp re ted  the luw, acted in an a rb it ra ry  and cap ri­
cious m ann e r, o r  mude a de te rm ina tion  unsupported by the evidence in 
the record .

tn ) T he  f i l in g  o f  an appeal under (m ) o f th is  section does not 
a u to m a tic a lly  s lay  the d e p a rtm e n t’s revocation order. T he  cou rt may 
g ra n t a s tay  o f the  o rd e r on ly  upon a m o tion  nnd hea ring , nnd upon u 
f in d in g  th a t  there  is a reasonable p ro b a b ility  th n t the  p e titio n e r w il l 
p re va il on the  m e rits  Bnd th a t the p e titio n e r w ill s u ffe r irrepa rab le 
harm  i f  th e  order is no t Btayed. (5 3 ch 77 S LA  1983)

Sec. 28.15.170. Cancellation. I R e p e a l e d , § 1 9  c h  1 7 8  S L A  1978.1

S ec . 2 8 .1 5 .1 7 1 . S u s p e n d in g  p r iv i le g e s  o f  a  p e ra o n  lic e n sed  in  
a n o th e r  ju r i s d ic t io n ; r e p o r t in g  c o n v ic t io n s , s u sp e n s io n s , a n d  
re v o c a t io n s , (a ) T he  p riv ilege  o f  d riv in g  a m otor vehicle on a highway 
o r v eh ic u la r way o r  a re a  o f th is sta te  given to a person li .ensed in 
an o th e r ju r isd ic tio n  is sub ject to suspension o r revocation by the 
depa rtm en t in the sam e m anner nnd fo r  the same reasons as a d rive r's  
license issued under th is  chapter.

(b) The  depa rtm en t m ay , upon rece iv ing  the record o f  a conviction o f 
a person licensed in an o th e r ju r isd ic tion  fo r a vehicle, d riv e r , o r tra ffic  
o ffense in  th is state , o r  upon suspending o r revok ing  the person ’s 
d riv in g  p riv ileg e , fo rw ard  a copy o f the record o r  suspension o r revo ­
cation to  the m otor veh ic le  adm in is tra to r fo r the ju risd ic tion  in which 
the person convicted ia licensed. (J 19 ch 178 SLA  1978 )

Sec. 28.15.180. S u s p e n d i n g  privileges o f  n o n r e s i d e n t s  IHepenled, 

$ 1 9  c h  1 7 8  S L A  1978.1
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4 28 .15 .181 A i .a h ka  S ia t iu k h 4 2 8 .1 6 .IH!
S ec . 2H.lft.IHI. C o u r t  su sp e n s io n s , re v o c a t io n s , a n d  llm i- 

t a i lo r s .  In ) C onviction o f an y  o f  the fo llow ing nftrnHes in g rounds fo r 
Ih e  im m ediate revocation o f  a d rive r's  license;

( I )  m a ns laugh te r o r n eg lig e n t hom icide re su ltin g  front d r iv in g  n 
m o to r vehic le ;

(21 a fe lony in the com m ission o f  which it m otor vehicle itt used;
(Hi fa i lu re  lo  Atop and g ive a id  iih required hy law  when a m otor 

vehic le accident rem ilta In the death  o r (terminal in ju ry  o f  anothe r;
(41 p e rju ry  o r m ak in g  a fu lne a ffid a v it o r s tatem ent under oa th  to the 

depnrtm ent under a law  re la t in g  to m otor vehicleH;
(ft) drivinK a m otor vehic le w h ile  in tox icated ;
(fit reck less d r iv in g
(7 ) using a m otor vehicle in u n law fu l flig h t to avoid n rrcn t by a |tence o lficp r;
(H) refuNal to  auhm it to a chem ica l toHt under AS 28 .3 6 .0 3 2 ;
(91 d riv ing  w h ile  licetme canceled , auapended, revoked o r in v io la ­

tion  o f  a lim ita tion .
(b ) A cou rt convicting a person o f  nn offenae described in ( n i d i—  (4 ),

(6 ), o r  (7 ) o f  th is  section s h a ll revoke  thnt pe rsons d riv e r ’s license fo r 
not less than  3 0  days fo r the firs t conviction, un less the cou rt d e te r­
m ines that the person's a b ili ty  lo  ea rn  a live lihood would he seve re ly  
im paired and a lim ita tion  under AS 28 .15 .201 can he placed on the 
license tha t w ill enab le  the person to ea rn  a live lihood w ithou t exces­
sive danger to the public . I f  n cou rt lim ilA  a person's license under th is 
Huhsection, it s h a ll do so fo r not less than GO dnyn. I7|x>n a subsequent 
conviction o f  a person fo r any  o ffen se  described in (a ll I )  —  (4 ), (G), (7 ) 
o f  th is section occu rring  w ith in  10 yearn a fte r  a p rio r conviction , the 
court sh a ll revoke  the person's license nnd m ay not g rnn t the person 
lim ited  license p riv ileg e s fo r  the fo llow ing  periods:

( 1) n o l less than one y e a r fo r  the second conviction; nnd
(2 t not less than  th ree  y e a rs  fo r a  th ird  o r  subsequent conviction.
(c ) A cou rt convicting n person o f  nn o ffense descrilied in (a ) (5 ) o r (8 ) 

o f  th is  section a ris in g  out o f  th e  opera tion  o f  a m otor vehicle fo r  which 
a d rive r's  license is requ ired  s h a ll revoke  th a t person's d riv e r ’s license. 
The revocation m ay be concurren t w ith o r consecutive to nn adm in ­
is tra tiv e  revocation under AS 28.1 ft.lG ft. The  cou rt mny not, except as 
provided in  (e ) o f  Hu b  section, g ran t lim ited  license p riv ileges fo r  the 
fo llow ing  periods:

(1 ) not less than  9 0  days if. w ith in  the preceding 10 yea rs , the person 
has not p rev iou s ly  been convicted o f nn offense

(A ) described in (n l(ft ) o r ( 8 ) o f th is  section; o r
(B ) under a law  o r o rd inance in anothe r ju risd ic tion  w ith e lem ents 

substan tia lly  s im i la r  to an o ffense  described in 1111(6 ) o r  (H) o f  th is 
section;

(2 ) not less (b an  one y e a r if, w ith in  the preceding 10 y eo rs , the 
person has been p rev iou s ly  convicted o f  one offense
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(A ) described in (u )(ft) o r  (8 ) o f th is section; o r
( I I )  under a law  o r o rd inance in ano th e r ju risd ic tion  w ith elem ents 

su b s ta n tia lly  s im ila r  to nn o lfense  descrils-d in (a l( ft ) o r (HI o f this 
section;

(3 ) not less than 10 y ea rs  if, w ith in  the preceding 10 yea rs , the 
|H>rHon I i i i h  been p rev iou s ly  convicted o f  m ore than  one o f  the fo llow ing 
offenses o r has m ore than  once been p rev iou s ly  convicted o f  one o f the 
fo llow ing  offenses:

(A ) an  o ffense descrilied in  (n )(G ) o r  (8 ) o f  th is  section ; o r
( I I )  an offense under ano th e r Inw o r ord inance in an o th e r ju r isd ic ­

tion w ith  e lem ents su b s ta n t ia lly  s im ila r  to an o ffense described in
(a ) (6 ) n r (8 ) o f  thin nection.

(d ) A cou rt convicting n person o fn n  offense descrilied in (a ) (9 ) o f  th is 
section shu ll revoke  th n t person's d r iv e r ’a license fo r  not less than  the 
m in im um  period under A S  28 .15 .29 1 (c ).

(e ) A cou rt revok ing  a d rive r's  licenne under (c) o f  thin section, o r 
su sta in ing  the nctinn o f  the depnrtm ent under AS 2 8 .1 5 .165(c), mny 
g ra n t lim ited  license p riv ileg es fo r the fin a l 60  dnyn du rin g  which the 
licenne is revoked i f  the

( 1) revocation was fo r  d riv in g  w h ile  intoxicated but not i f  the revo ­
cation wan fo r re fu sa l to subm it to a chem ica l test o f  b reath  under AS 
28 .3 ft .032 ;

(2 ) person hns not been p rev iou s ly  convicted w ith in  the preceding 10 

yea rs  o f  an ofTense
(A ) described in (a ) (6 ) o r (8 ) o f  th is section; o r
(B ) under a law  o r  o rd inance in nno the r ju risd ic tion  w ith e lem ents 

su b s ta n tia lly  s im i la r  to an o ffense described in (a ) (5 ) o r (8 ) o f  Hub 
section;

(3 ) court de te rm ines th a t the person's ab ility  to ea rn  a live lih ood  
would lie seve re ly  im pa ired ; and

(4 ) court de te rm ines th a t a lim ita tio n  under AS 28 .15 .20 1  can lie 
p laced on the license th a t w ill enab le  the person tn c am  a live lih ood  
w ithou t excessive d ange r to the pub lic .

( f )  F o r purposes o f  th is  section, convictions fo r both d riv in g  w h ile  
in toxicated and fo r re fu sa l to subm it to a chem ical test o f  b reath  under 
AS 28 .35 .0311a ), i f  a ris in g  ou t o f  a s ing le  transaction  nnd a s ing le  
a rre s t , n re  considered one p rev ious conviction. (4 19 ch 178 SLA  1978 ; 
nm §4 7 -  9  ch 117 S LA  1982 ; am  44 4 —  7 ch 77 SLA  1983)

Kffect o f  amendments. —  The 1982 (hint aenlenreof subsection Ibl. and addi-d
amendment aubalituted the preitent prnvi- aubaectinn Id.
pinna nf paragraph taXftl for the former The 1983 amendment in aubaeclion lal
provisions, which read "driving or rewrote the introductory language and 
operating a motor vehicle while under the added paragraphs Ifll and (9>. in aulwection
inOiienre nf nlrnlml nr annllier drug,” anti- I lit, in Ihe an mid aentenreauhal Hilled "Ml"
aliluted "under ta x tl I4i, l8l, nr i7t nf for ".’Ml" and In the leal sentence Inaerted
thia aertinn" for "under laM II l7lo ftliia  "nrcurring within 10 years niter a prior
perlinn” in the firat sentence of auhaectinn conviction", rewrote aiihaection (cl. and
(h) and for "under tat nf thia aeclion" in the added miliacctinna idi. tel. and If) The
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nmendmrnt nlno nindo m i"'ir word 
changra throughout Ihe wrlliin

NOTES TO DECISIONS

T h r revocation provialona o f former 
AH 28.l5.2l(Mr> were rrennrte il liy llie 
I97H Irgmlntuir in nulieerlinn Mil of thia 
nection Danka v Stole. Sup tit Op. No. 
2216 (Kile No 49521, 619 I*2d 72(1 II9R0I, 

For cooe cnnatrulng former AH 
28.l6.2l(Xr). which ollowed the trml court 
no diacietion lo grant a limited lirenw to 
drunk driving ntlendero upon their eeconrt 
and euboequenl convictions, we Slnto v. 
Cuarderaa,Sup C t Op No. !7H2lKileNo. 
37361,6691*.2d 670(19791,1 tanka v Stale, 
Sop. f t  Op No 2216 iFile No 49621.619 r 2d 720 119661 

In order lo  Inv ke the mandatory 
one-year license revocation penally n f 
parapra^. 1 Ml) of this section, the sec­
ond conviction need not be for the same 
type of olfense ns the first conviction 
lielarde v Municipality of Anchorage, t ‘l 
App Op No 52 I Kile No 546(11, 634 t\2d 
567 (19611

The one-yenr license reviKulion penHlty 
of paragraph (hK 11 of this section may 
follow as n result nf n conviction for any of 
the seven offenses listed under subsection 
(al of this section regardless of what of­
fense Ihe initial conviction was predicated 
upon lielarde v. Municipality of

Anrhorngi1, Ol App. Op No. 62 I Kile No 
64601.634 t*.2d 507 119811.

Conviction under another state's 
alalute may lie used for purposes of 
enhanced licenw revocation under subsec­
tion Mil. Carter v. State. Cl App Op. No 
610 (File No 5144), 625 l\2 d  313 (19811.

Application o f paragraph MiH2) held 
ronalltu ilnnal. —  Application nf 
three-year llcenae revocation provision nf 
subsection Mil tn defendsnt whose prioc 
two OMVI Inprraling a motor vehicle 
while under the Influence nf inbiiicating 
liquor nr drugs’ convictions were in 1974 
nnd 1976 did nol violate the constitutional 
prnhihitionn ngninst e i post facto lawa 
Carter v. Slate, 01. App Op No. 010 (File 
No 51441. 625 I '2d 313(1961).

Staled in Mnndcrson v Slate, Ct. App. 
Op No. 196 (File No. 68941,8651’.Zd 1320 
119831

Cited in Swenaen v Municipality of 
Anchorage, Sup. Cl. Op No. 2179 (File No. 
46751, 616 P.2d 874 .19801; Anderson v. 
Municipality nf Anchorage, Ct App Op 
No 89 IFile No 53181, 645 P.2d 205 
119821: tlhde v. Slate, Ct App. Op. No 167 
IFile Nn. 59161, 654 P. 2d 1323 (19821

Collateral rrferencra. —  Validity of 
statute or ordinance relnting tn granting 
or revocation of license or |ierinit to 
opernle automobile, 7 1 A l.lt 616, IIIHAI.lt 
1162, 125 AI.K 1469 

What nmounts to ronvirtion or nijpulira- 
lion of guilt for purposes of refusal, revo­

cation, or suspension nf automobile 
driver's license. 113 ALK 1179, 79 ALR2d 
866

Suspension or revocstion of driver's 
license for refusal .1 lake aobriety leal, 88 
Al.ft2d 1064

Sec. 28.15. 190. Forwaiding s u r r e n d e r e d  license. I Repealed, $  1 9  c h  
1 7 8  S L A  1978.1

S ec . 2 8 .1 5 .1 9 1 . C o u r t  r e p o r t s  to  d e p a rtm e n t , tn ) A cou rt which 
convictu a  person o f  nn o ffense under th is t it le  o r  a reg\..u tion adopted 
under th is  t it le , o r  an o th e r law  o r  regu la tion  o f  th is  state , o r a m unic­
ip a l o rd inance which regu la te s the d riv ing  o f  veh ic les, sh a ll fo rw ard  a 
record o f  the conviction lo  the depnrtm ent A conviction n f o stand ing 
o r p a rk ing  n llense  need no l lie reported

(h ) A conviction on a plea o f  no lo  contendere accepted hy the court 
o r  a fo r fe itu re  o f b a il o r co lln te ru l d*posiled to  secure a de fendant’s
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appenrnnce in court which has n o l boon vacated in equ iva len t to n 
conviction fo r purposea o f  th is chapter.

Ic l A cou rt which suspends, revokes, o r lim its  n d rive r's license shu ll 
requ ire  the  su rren d e r o f  the license, and sh a ll im m ed ia te ly  fo rw ard it 
to the depn rtm en t w ith the record o f conviction nnd no tification  o f  the 
effective date o f  the suspension , revocation o r  lim ita tion  ns determ ined 
under AS 28 .15 .21 1 (b ).

(d ) A cou rt which 'im its a  d rive r's license, in addition to  the actions 
required under (c) o f  th is  section, shu ll issue to the licensee a form  
specifying the court's lim ita tion s  imposed upon a person ’s d riv e r ’s 
license, nnd nhn ll im m ed ia te ly  fo rw ard  to the depa rtm en t a copy o f the 
lim ita tion s  imposed upon tho license.

(e ) A cou rt sh a ll rep o rt lo  the depnrtm ent every  change o f  name 
authorized  hy it, and the iiHme, addrcsH, uge, description , nnd d r iv e r ’s 
liceime num be r i f  n vn i1 tb le , o f every  portion adjudged lo  lie a fflic ted 
w ith o r su ffe r in g  from  a m en ta l d isab ility  o r  disease, o r lo  lie on hab it­
ua l user o fn lc oh o l o r an o th e r d rug . The depnrtm ent shn ll p rescribe nnd 
fu rn ish  the fo rm s fo r  m ak ing  these reports . (S 19 ch 178 SLA  1978)

NOTES TO DECI810N8

For cnoe where magistrate under former AS 28 15.190 
recommended nuspeimlon o f d river’a Staled in Anderson v. Municipality of 
llcenae for three years, ace Hanrahan v. Anchorage. Cl. App Op. No 89 (File No. 
City of Anchorage, Sup Cl. Op. No. 121 53181. 645 P.Zd 205 (1982V 
(Kile No 247),3771* 2d 381119621,decided

Sec. 28.15.200. S u s p e n d i n g  license u p o n  conviction in another j u r i s -  

diction. I R e p e a l e d , § 1 9  c h  1 7 8  S L A  1978.1

S e c .  2 8 .1 5 .2 0 1 . L im ita t io n  o f  d r i v e r ’ s lic e n se , (a ) A court o f  com ­
petent ju risd ic tio n  m ay , fo r good cause, im po e lim ita tion s  upon the 
d riv e r ’s license o f  a person which w ill enab le  the person to earn a 
live lih ood  w ithou t excessive r is k  o r d ange r to the pvblic. ilow evp r, no 
lim ita tion  tnay be placed upon n d river'a licenae un til a fte r  a review  hns 
been made o f the person's d riv in g  record nnd o th e r re le v an t in fo rm a ­
tion , no r mny a lim ita tio n  he imposed when a s ta tu te  specifica lly  
p roh ib its the lim ita tion  o f  n license fo r a v io la tion  o f  its provisions

ih ) A cou rt imposing a lim ita tion  under th is  section s h a ll (11 require 
the su rren d e r o f  the d r iv e r ’s license; nnd (21 issue to the licensee n 
certificate  v a lid  fo r the du ra tion  o f  the lim ita tion .

(c l A fte r (h e  te rm in a tion  o f  a lim ita tion  as shown on the certificate 
issued under (b ) o f  th is  section, the license o f  a person on whom a 
lim ita tion  was imposed iB revoked u n t i l the person receives a new 
licon, in nrcordance w ith  AS 28 ,2() 2<.0. I§ 19 ch 178 SLA  1978; nm 
$ ' 10. I I  rh  117 SLA  1982; am H  H !♦ cli 7 7  SLA  198.1)
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Effect of amendments. —  The 1982 aectlon Ic). added Ihe language beginning

amendment, in aubaectinn (hi, ineerted Ihe "or, if olhorwlae eligible" to the end of Ihe
if 'm  designation*. naertrd Ihe language aubaectinn,
beginning "and. if Ihe pernon lit convicted" The 1983 Amendment in paragraph 
and ending "period of nol lew than 60 ih llli deleted language regarding revn-
d«ya" in item III. nnd deleted "ahnll" ration of licenae for n period not lea* than
preceding "inaue" in ilem (21; and in auh- (HI dnyn. and rewrote aubaeclion (cl

NOTES TO DECISIONS

For conatructlon w ith  AS State.Ct App Op No 107 (KileNn. 591(1), 
38.IB.29Ka), which pmhiluta driving 854 I12d 1323 II9B2I 
while licenne ia auapended, aeo Uhde v.

Sec. 28.15.210. M a n d a t o r y  revocation. I R e p e a l e d ,  § 1 9  ch. 1 7 8  S L A  

1978.J

Sec . 2 8 .1 5 .2 1 1. P e r io d s  o f  lim ita t io n , s u sp e n s io n  o r  r e v o ­
c a t io n ; o p p o r tu n it y  f o r  h e a r in g  a n d  s u r r e n d e r  o f  liccnRe . (a ) 
Except fo r a  poin t Ryatein suspension o r revocation  under AS 28 .15 .221 
—  28.15.2-11 nnd un less p rovided o therw ise by Inw, nnd un less the 
suspension o r  revocation  was fo r  a cause th a t hns been removed, a 
person whose d r iv e r ’s license o r p riv ilege  to d riv e  a m otor vehicle in 
this state  has been suspended o r  revoked tnay n o l npp ly fo r a n^w 
license n o r m ny the pe rson ’s d riv in g  p riv ileg e  be restored u n ti l .he 
exp ira tion  o f

( 1) one month from  the date on which the license was suspended o r 
revoked fo r a fi rs t  conviction o f  the p a rtic u la r ofTense from  which the 
suspension o r  revocation resu lted ;

(2 ) th ree  m onths from  the date on which the license was suspended 
o r revoked fo r a second conviction w ith in  12 consecutive months o f the 
Bame o ffense from  which tne suspension o r revocation  resu lted ;

(3 ) one y e a r from  the da te  on which the license was suspended or 
revoked fo r a th ird  o r  subsequent conviction w ith in  12 consecutive 
months o f  the sam e o ffense from  which the suspension o r revocation 
res; d.

<b) , lita t io n , suspension , o r revocation o f  a d r iv e r ’s license 
imposed by a cou rt tak e s  e lfpc l on thp dnte o f  Hnnl judgm en t, except 
that i f  a n o th e r lim ita t io n , suspension, o r revocation o f license is in 
elTect on the date o f  fin a l judgm en t, the e ffec tive date o f  the last 
imposed lim ita tion , suspension , o r  revocation is a t the end o f the last 
day o f  the p rev ious lim ita t io n , suspension, o r  revocation un less the 
cou rt specifies o therw ise.

(c l A l the end o f r  period o f  suspension o r lim ita tion , when that 
lim ita tion  fo llow s a suspension , the person v hose license hns been 
suspended or lim ited  m ay app ly  to the departm ent and, upon payment 
o f the propei fees, inc lud ing u re insta tem en t fee ol $ 10(1, lie issued a 
dup licate d rive r's  license i f  the person is otherw ise en tit led  to  the 
license under th is  t it le .
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(d ) A l the end o f o period o f  revocation o r lim ita tion  fo llow ing a 
revocation , a person whose d rive r's  license hns been revoked may apply 
to the depa rtm en t fo r the issuance o f u new license, hut sh a ll subm it 
to reexam ination  and pay a ll required fees including a reinstatem ent 
fee o r  $ 100.

(e ) A t the end o f a period n f lim ita tion , suspension, o r revocation 
under th is  chapter, the departm ent mny n o l issue a d rive r's  license o r 
a dup lica te  d r iv e r ’s license lo  the licensee un til the licensee hns 
com plied w ith A S  2 8 .2 0  re la tin g  o p ro o f c f  financ ia l responsib ility .

(f ) U n less  otherw ise provided by Inw, periods o f  lim ita tion  sha ll be 
made a l  the d iscretion o f  the court. (5 19 ch 178 SLA  1978 ; am  5 1 2 ch 
117 S LA  1982 ; am  ft 2 5  ch 77 SLA  1983 ; urn ft 7 ch 70  SLA  19841

EfTect o f  amendments. —  The 1982 I, 1985, in iuhaeclinn (cl. inserted "when
amendment, in paragraph (n)l4), deleted that limitation followa a suspension" and
“within two year* previnua to h it arreat” aulrstituled “fees, including a rein-
following “chemical teat” and ineerted “or atatemenl fee of 1100” for "fee"; in auboec-
nf refuanl lo auhmit to a chemical teat nf tinn (dl, inaerted "or limitation following a
breath under AS 28.35 032" and “not leaa revocation" and nddcd "including a rein-
than" atatemenl fee of 1100" at the end; and

The 1983 amendment repealed para- made a aeriea nf technical chahgea
graph (nl(4l. throughout auhnoctinnn la), (cl. (dl. and (e).

The IU84 nmendmenl, effective January

NOTES TO DECISIONS

Applied in Uhde v. Stale, Cl. App. Op.
No. 167 (File No 5916), 654 P2d 1323 
11982)

Sec. 28.15.220. D i s c r e t i o n a r y  s u s p e n s i o n ,  etc. I R e p e a l e d , § 1 9  ch 

1 7 8  S L A  1978.1

A rt ic le  3 . P o in t  S y s tem .
Section Section
221. Point ayatem 253 Driver improvement courae
231. Aaaeaamenl of pointa, driver 255. Proof of financial reaponailiility

improvement interview 261. Definition* for AS 28 15221 —
241. Reduction of pointa 28.15261
251. Suspension, revocation, limitation, 

denial

NOTES TO DECISIONS

Applied in M it'in in  v Slate. I 't  App 
Op No 74 I h ie  Nn 57401.641 l'2d  1265 
11IIK21
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S ec . 2 8 .1 5 .2 2 1 . P o in t  sy s tem . (m  Fo r tho purpose o f iden tify ing  
h a b itu a lly  reck less o r  negligent d riv e rs  and hub ituu l o r  frequen t 
v io la to rs  o f tra ffic  law s, tho comm issioner nhnll adopt regu la tion s 
e stab lish ing  a u n ifo rm  system  fo r tho uspension, revocation, l im i­
ta tion  o r  den ia l o f  a d rive r'a  licenae o r  d riv ing  p riv ilege  by assigning 
d em e rit pointa fo r conv ic liona  fo r v io ln tiona  o f  tra ffic  lawn which a rc 
req u ired  to lie reported  lo  the depa rtm en t under AH 28 .15 .191 .

(b l The regu la tion s adopted under (n l o f  (b in aectlon ahu ll include a 
designated leve l o f  p o in t accum ulation which iden lifiea  d rive rs  who a re  
h a b itu a lly  recklcaa o r  neg ligen t o r  who a re  hab itu a l o r  frequent 
v io la to rs  o f  tra ffic  lawa, ao aa to  a llow  a diaroiipect fo r tra ffic  Iowa nnd 
a d isrega rd  fo r the sa fe ty  o f  o th e r persona. In  fo rm u la ting  the |K iint 
ayalem  au th o ri7.ed by th ia section, the com m issioner s h a ll, in the in te r­
est o f  in te rsta te  u n ifo rm ity , p rovide fo r  suspension, revocation o r  
den ia l o f  n d rive r's  license o r  p riv ileg e  fo r  nn accum ulation o f  12 o r 
m ore points as a re s u lt  n f offenses com m itted during any consecutive 
12-m onth period o r 18 o r  m ore points ns a result, o f offenses committed 
du ring  any 24 -m onth  period . (§ 19 ch 178 S I,A  19781

Collateral reformer*. 7A Ain Jur 
2d. Automobile* and lligluvny TrnlTir. 
I t  117, MS

60 Cat.S., Motor Vehiclea, I I  1154 II . 
164.13

Rrsulationa r*l»bli*liing n "paint *y*- 
lem" aa regards auaprnainn or revocation

nf licenae of operator of motor vehicle, 6 
At.fLId 690 

Validity and construction nf legislation 
nnthnriring revocation or suspension of 
operator's licenie, for "habitual," "persis­
tent." or "fr«|uenl" violations of tratfic 
regulations. 9 A l.ftld  756.

Sec. 28.15.225. U n i t e d  licenae. / R e p e a l e d ,  4 1 9  c h  1 7 8  S L A  1978.1 

Sec. 28.15.230. R i g h t  o f  appeal. I R e p e a l e d ,  S 1 3  c h  1 7  S L A  1964.1

S ec . 2 8 .1 5 .2 3 1 . A s se s sm en t o f  p o in ts , d r iv e r  im p ro v em en t 
in te rv ie w , (u ) Notice o f  each assessm ent c r  points mny be g iven , but 
notice sh a ll Is? g iven  when the po in t accum u lation  reaches 5 0  per cent 
o f  the num ber a t which suspension , revocation  o r  den ia l is required 
under A S  28 .15  22!<h>, nnd a d r iv e r  who has reached thn t leve l o f  point 
accum u lation  sh a ll be iden tified  ns a p rob lem  d riv e r The  depnrtm ent 
may req u ire  n p rob lem  d riv e r to  appear fo r  n d r iv e r im provem ent 
in te rv iew . T he  purpose o f  thnt in te rv iew  is to  nssist the person who is 
iden tified  as n p rob lem  d r iv e r in overcom ing substandard d riv ing  
habits. An in te rv iew  under th is subsection is lo  be conducted in nn 
in 'o rm a l m anner. A d r iv e r  must com ply w ith  any reasonab le  recom ­
m endations designed to im prove th e d r iv e r ’sd r iv in g  ab ilit ie s  which a re 
made to  the d riv e r d u rin g  the in terv iew .

(b l Po in ta  may mil I h * assessed lo r v io la ting  a p rov is ion  o f  a state  Inw 
o r reg u la tion  o r a m un ic ipa l o rd inance regu la ting  a land ing . pa rk ing , 
equipment, size o r  weight, n o r m ay |a iin ta Ih* noacsHed lo r  v io la tions by

8(1

S 28.16 .240 M oron  V kiiicmch 0 28.15.241

pedestrians, paaHengerB o r bicycle rid e rs , o r for v io la tion s o f provisions 
re ln tin g  to the p re se rva tion  o f  the cond ition o f trn fllc-con t ro l devices on 
tho h ighways P o in ts  sh a ll lie assessed fo r v io la tion s o f oversize or 
ove rw eigh t pe rm its re la t in g  on ly  to  restric tions upon speed o r hou rs o f 
opera tion .

(c ) I f  a licensee is convicted o f two o r m ore tra ffic  v io la tions 
com m itted on a s in g le  occasion, the licensee sh a ll Ik* assessed la tin ls  fo r 
one offens-j o n ly , and i f  the offenses invo lved have d iffe ren t po int 
va lu es , tht1 licensee sh a ll be assessed fo r tbe o ffense having  tho g rea te r 
po in t va lue .

(d ) The lim e  periods provided fo r in thin section fo r the accum u lation  
o f  |H)ints sh a ll be based upon thn dute n f v io la tion , but points may not 
be assessed u n t i l a fte r conviction , e ith e r upon n plen o f  g u ilty , no lo 
contendere, o r  a fo r fe itu re  o f  b o il, o r  ns n re su lt o f  u t r ia l, fo r  v io ln tion  
o f  the tra ffic  laws.

(e ) The pointa nHscssed and the  app lication o f  them against the 
licensee by the depa rtm en t under th is section a re  in addition to, nnd 
not in substitu tion  fo r , o th e r p rov is ions o f  th is chap te r nnd a re  n o l a 
substitu te  fo r any  p ena lty  imposed by a court. (S 19 ch 178 SLA  1978 )

NOTE8 TO  DECIBIONB

/a llu re  o f the Department o f Motor lion for driving with a auapemled lirena*
Vehiclea to aend a m idpoin t notice pur- under AS 2H 16 29K*l Mct.’lain » Slate,
auant to aubaeclion (a) of thia aectlon Ct App Op No. 74 (File No 674(0, 641
cannot be raiaed aa a defrnae in a proaecu- I ’ 2d 1265(19821

Sec. 28.15.240. S u s p e n d i n g  licenses orjuvcniles. I R e p e a l e d ,  § 1 9  c h  

1 7 8  S L A  1978.1

8 e c . 2 8 .1 5 .2 4 1 . d e d u c t io n  o f  p o in ts , (a ) Tw o points shn ll Ih; 
deducted from  a licem  ce’s assessed to ta l i f  the licensee has not been 
convicted o f  a v io la t ion  o f t ra ffic  law s which occurred du ring  the 
12-m onth period r .f le r  the date o f  the la s t v io ln tion  o f  which the 
licensee w h s  convicted.

(b ) In  addition to (a ) o f  th is  section , two points sh a ll be deducted from  
the assessed to ta l upon the d riv e r's  fu rn ish ing  to tlie  departm ent 
adequate p ro o f o f  successfu l com p le tion , w ith in  12 months o f the date 
o f  the d rive r's  la s t v io la tion , o f  a d r iv e r  im provem ent course approved 
hy the depa rtm en t. N o m ore than  one course m ay be used to ob ta in  a 
reduction in pointa in any 12-m on lh  period.

(c l One poin t sh n ll accum ulate  to the d rive r's  benefit fo r ench 12 
consecutive m on ths o f  licensed , v io la tion -free  d riv in g  w ith in  the 
fiv e -yen r period preceding the po in t ca lcu la tion . (S 19 ch 178 SLA  
1978 ; nm  5 1 ch 8  S I .A  1981 )
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S e c  2 8  19.280. H e o x n m i n n t i o n  /Wc/xvi/n/, d lit cli 1 7 8  S I . A  1 9 7 8  I
S ec . 2H .lf i .2 f i l . S u sp e n s io n , r e v o c a t io n , lim ita t io n , d e n in l. (n ) 

T he depa rtm en t hI i i i II sus|M<nd, revoke , lim it, deny, o r in itia te  o th e r 
rem ed ia l action against the d rive r'a  licenae o f  a peraon, u|miii the 
person's fa i lu re  to 

i l l  np|a>ai fo r a d riv e r im provem ent in te rv iew  under AS 
28 .15 .231 (01 ; o r

(2 1 comply w ith renaonah le recommendatioUN designed to im prove 
the person's d riv ing  ab ilitica  which a re  made to the |>ernon du ring  the 
d riv e r im provem ent in terv iew  

(111 The departm ent h IiiiII nus|>end, revoke , o r deny a driver'a licenae 
o f  a peraon who haa I teen iden tified  th rough the person'a |a iin t accu­
m u la tion aa an  h ab itu a l o r frequen t v io la to r under A S  28 .15 .221 

(c l A auspensinn, revocation , lim ita tio n , nr den ia l of, o r o th e r action 
against, a d rive r'a  licenae under A S  28  15 .221 —  28 .15 .251 may n o l be 
fo r more than one year.

(d l I f  a d rive r'a  licenae ia auapondcd o r revoked upon the accum u la ­
tion o f  the num be r o f  pointa which requ ire  th a t action under AS
28 .15 .221 —  2 8 .1 5  201 nnd regu la tion s adopted under those aertiona , 
a lim ited licenae mny not lie iaaucd to thn t peraon du ring  the period o f 
suspension o r revocation 

(c l Kxccp l lo r  im m ediate action  under AS 28  15.181, when the 
depnrtm ent propones to take  action aga in s t n d r iv e r ’s license under (b l 
o f  th is section, it sh a ll no tify  the licenaee that the proposed action shn ll 
become e ffective 3 0  days from  the date o f  the notice, except thn t the 
licenaee sha ll have the r ig h t, w ith in  the 30 -day  period, to m ake an  o ra l 
o r w ritten  answ er o r s tatem ent in  which the licenaee may con trove rt 
any poin t o r  issue nnd th e  licenaee mny p resen t evidence nnd a rg u ­
ments fo r the consideration o f  the depnrtm ent pe rtinen t to the action 
to Ih* taken  o r the g rounds fo r the  action.

If!  Upon receipt o f  an  o ra l o r w ritten  answ er o r  statement from  the 
licensee, the depnrtm ent shn ll m ake find ings on the m atte r under 
consideration nnd sh a ll no tify  the person invo lved  o f its decision in 
w riting  by reg istered m a il. I f  the depa rtm en t sdeciamn is to susta in  nn 
action against the licensee's d rive r's  license, the depnrtm ent shn ll 
no tify  the licensee o f  the oppo rtun ity  fo r  a hea ring  under AS 28 .05 .12 1  
—  2 8 .0 5 .1 4 1 .(5  ! 9 c h  178 SLA  19781

v 28 15 .253 M irr im  V rm n .n s 5 2H 15 2(11

N t l T K H  T C I  D E C I H I O N B

('lied  III .M I,out v Slide, C l App Op 
N . i  0 .1  I B i l e  N o  M 7 4 » .  0 .1 (1  I ' 2 d  .'I0H
111)821

Hoc. 2 8 ,1 fi,2 5 3 . D r iv e r  Im p ro v e m e n t c o u ra o . Upon conviction o f a 
v io la tion  o f  a tra ffic  law  th a t resu lts in a d r iv e r accum u lating  six  nr 
m ore (m ints from  offenses com m itted du ring  any  consecutive 12-month 
period o r n ine  o r m ore (M ints from  offenses comm itted d u rin g  any 
24 -m on th  perim ), on request o f  the depa rtm en t Ih e  court m ny, in  nidi- 
tion to ony o th e r pena lty  au thorized  by law , requ ire  the d r iv e r  to 
successfu lly  complete ii d r iv e r Im provem ent course approved hy the 
depa rtm en t w ith in  ii (le riis l o f  tim e prescrilied hy the court. T h e  d ep a rt­
m ent mny suspend, revoke , o r  deny the d rive r's  license o f a person who 
fa ils  to successfu lly  complete th • d rive r im provem ent course requ ired  
hy the cou rt under th is section w ith in  the prescribed tim e period (5 I 
ch 78  SLA  1982 )

H e r. 2 8 . l5 .2 5 f i .  P r o o f  o f  f in a n c ia l re s p o n s ib i li t y , (a l T he  d epa rt­
m ent m ay not re in sta te  a d rive r's  license th a t lia s  been revoked  o r 
suspended under AS 28  15 .221 —  28 .15 .20 1  un til the im tso ii whose 
license has been revoked o r suspended provides p roo f o f  fin anc ia l 
resp on s ib ility  fo r the fu tu re .

<b) I f  a d r iv e r accum ulates s ix  o r  m ore poin ta under AS 2 8 .1 5  221 —  
28 .15 .261  d u rin g  n 12-m onth period , the depa rtm en t m oy req u ire  the 
d riv e r to  p rovide  p ro o f o f  fin anc ia l reaponsib ility  fo r the fu tu re  as a 
c< nd ition o f  re ta in in g  n d rive r's  license, and  mny suspend the  d rive r's  
license u n ti l p ro o f o f  fin an c ia l respons ib ility  is provided.

Ic ) In  th is  section, the te rm  "p ro o f o f  fin an c ia l re sp ons ib ility  fo r the 
fu tu re " has the m ean ing g iven  in AS 28 .2 0 .2 3 0 (b ) and m ay be estab ­
lished as provided in  A S  2 8 .2 0 . (5  2  ch 7 8  S LA  1982 )

Sec. 28.15.260. P e r i o d  o f  s u s p e n s i o n .  /R e p e a l e d , 4 1 9  c h  1 7 8  S I . A

1978.1

S ec . 2 8 .1 6 .2 8 1 . D e f in i t io n s  f o r  AH 28 .15 .22 1  -  2 8 .1 5 .2 6 1 , In AS
28 .15 .22 1  —  2 8  16 .261

I I )  " licensee" inc ludes, bu t is not lim ited  to nn opp licnn t fo r a new 
d rive r's  license i f  the app lican t's license was revoked under AS
28 .16 .22 1  -  2 8 .1 6 .2 6 1 ;

(2 ) " t ra f f ic  law s" m eans sta tu tes , reg u la tion s , nnd m unicipal 
o rd inances gove rn ing  the d riv in g  o r m ovem ent o f vehicles. (5  19ch  178 
SLA  1978 )

Itrvlanr'a rmlc». Th* paragraph* 
w*rr n-nilhdirri-d ill lt*H4 In arhlr«r 
alphahrlnal ordrr
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NOTION TO 0KI.THION8

tpm led lit Andersen v Miiiiiriimlitv »l 
Anclinrngr, 01 A|i|i Op Nn Mil IKllr Nn
m jh i. mr, i' 'id m nm i

Sec. 28.15.270. S u r r e n d e r  ol' license. IRepealcd, $ 1 0  c h  1 7 8  S I . A

1978.1

A rt ic le  4 . Keen.
Section 
271 Kern

Collateral reference*. 7A Am .Inr 
2d. Automobile* mnl Highway Traffic. 
I !W

fill C J S . Motor Vehicle*, t  IfiM

S ec . 2 8 . l f i . 2 7 l .  F e e s . T he  fees fo r d rive rs ' licenses and perm its, 
inc lud ing hut nut lim ited  to  renewuls, lire  iib  fo llows:

111 n il classes o f  d r iv e rs ’ l i c e n s e s ........................................
(2 ) m oto r-d riven  c y c l e s ...........................................................
t«-M in struction  p e r m i t .................................................................
(41 i. o lico te  o f  d riv e r's  license o r in s tru c tion  pe rm it
(fii tern, iro ry  license nnd rcnewnl o f p e r m i t ...............
(fi) school bus d r iv e r ’s  perm it ...............................................

(§ 19 ch 178 S I.A  19781

Croaa refrrrncr*. Tor fee for rein 
elnlemenl of *u«pend*d nporntnr's lifeline, •ee AS 2S 20 585

A rt ic le  5 . D r i v e r  ! ,ic cnne  V io la t io n s .
Section
281 (.tnlnenfill u«e nf liren*e. ing

unaulhnri/ed person In drive 
291 Driving while license married. *u«

landed, revoked nr in violation nf 
iiniilatinn

S e c  2 8  .15 2 8 0  U s e  o f  foreign license. / / fc /s v iW . $  1 9  c h  1 7 8  S I . A  

1 9 7 8  I

S ec . 2 8 .1 5 .2 8 1 . U n la w fu l uae  o f  lic e n se ; p e rm it t in g  
u n a u th o r iz e d  p e rs o n  to  d r iv e , (a ) A person may no l

8 4

§ 28.Ir 282 M o to k  V k i i ic i .kh § 28.15.291

( 1) d isp lay , cause o r  pe rm it to lie d isp layed , o r have in the person's 
(sissession a canceled, Huspendcd, revoked , fic titious o r un law fu lly  
a lte red  d river'a license;

(2 ) d isp lay  n r rep resen t as the person's own a d rive r's  license n o l 
issued to the person;

(3 ) d isp lay  o r p resen t a d riv e r ’s license o th e r than an A la ska  d r iv e r ’a 
license to a peace o ffic e r o r to the depnrtm ent when th a t person hns 
been licensed under th is  chap ter; o r

(4 ) lend the person ’a d r iv e r ’a license to anothe r person o r  know ing ly  
pe rm it the use o f  the license by anothe r.

(b ) A person mny not au tho rize  o r  know ing ly  pe rm it a m oto r vehicle 
owned hy the peraon o r under the con tro l o f the person to be d riven  in 
th ia state  by a pernon who h  not v a lid ly  licensed. (§ 19 ch 178 SLA  
1978 )

Collateral references. —  Civil or crim- Construction, npplicnlinn. and effect of
inal liability ufone in charge of an aulomo- legislation making it offense tn permit 
liile who permits an unlicenaed person tn inlicrnsed peraon to operate motor vrhi- 
operate it, 1.17 A l.lt 41H. lie. fill Af.R2d !>78

Sec. 28.15.282. P o i n t  s y s t e m .  I R e p e a l e d , f> 1 9  c h  1 7 8  S L A  1978.1

Sec. 28.15.283. S u s p e n s i o n ,  revocation, limitation, denial. 

I R e p e a l e d ,  § 1 9  c h  1 7 8  S L A  1978.1

Sec. 28.15.28-1. P e r s o n a l  interview.  /R e p e a l e d , £ 1 9  c h  1 7 8  S L A  

1 9 7 F I

Sec. 28.15.285. C o n d u c t  o f  p>srsonal interview; Findings; h e a r i n g  

request. IR e p e a l c d ,  * 1 9  c h  1 7 8  S L A  1 9 7 8 . 1

Sec. 28.15.286. H e a r i n g .  I R e p e a l c d ,  § 1 9  c h  1 7 8  C L A  1978.1

Sec. 26.15.287. Judicial r e v i e w  u n d e r  ixiint s y s t e m .  /Repealed, § 19 

c h  1 7 8  S L A  1978.1

Sec. 28.15.288. S t s '  o f  d e p a r t m e n t  action p e n d i n g  h e a r i n g  o r  

a p p e a l  / R e p e a l e d , f i 9  c h  1 7 8  S L A  1978.1

Sec. 2 8 . 1 5  290. U n l a w f u l  u s e  ofliccnsc. / R e p e a l e d ,  $ 1 5  c h  1 7 8 S L A

1978.1

Sec . 2 8 .1 5 .2 9 1 . D r iv in g  w h i le  lic e n se  c a n c e le d , su sp e n d ed , 
r e v o k e d  o r  in  v io la t io n  o f  lim i t a t io n , (a ) A person m ay not d rive  a 
m oto r veh ic le on a h ighway o r  v eh icu la r way o r a re a  a t a tim e when 
th a t person ’s d r iv e r ’s license, o r  p riv ilege  In d riv e  hr.s been canceled, 
suspended o r revoked in th is o r  an o th e r ju r isd ic tio n , o r  when d riv ing  
in v io la tion  o f  n lim ita tion  placed upon th a t pe rson ’s license o r  p r iv j. 
lege to d rive  in thin o r an o th e r ju risd ic tion . Kxcept as provided in (c) 
o f th is section, upon conviction o f  a v io la tion  o f  th is  section, the court 
shn ll impose a sentence o f im p risonm en t o f  not less than 10 days. The
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execution o f  sentence mny not be suspended no r mny probation o r 
pa ro le  be g ran ted  un til the m in im um  imprinonmenl. provided in thia 
section hoB been served ; n o r mny im position o f  sentence be suspended. 
In  add ition , the person ’s license o r  p riv ilege  lo  d riv e  shn ll lie revoked, 
nnd the person m ay not be issued n new license n o r may tho p riv ilege  
io  d riv e  be resto red  fo r nn ndd itionn l period o f not less than  one y e a r 
n f lc r  the date th a t the person w ou ld  have been en tit led  to resto ra tion  
o f d riv ing  p riv ileges .

(b ) W hen n person ’s license is cnnceled, lim ited , suspended o r 
revoked, thnt person shn ll be in form ed by the depnrtm ent o r the cou rt 
tha t tnkeR the action a t the tim e o f  the action th a t, upon a conviction 
o f  d riv ing  on n h ighw ay o r  veh icu la r way o r are .i in th is state a t a tim e 
when tha t person ’s  d rive r's  license o r p riv ilege  to d rive  in th is o ln te  has 
been canceled, suspended o r revoked , o r upon a conviction o f  d riv ing  in 
v io ln tion o f  a lim ita tion  o f tho license, thnt person w ill lie subject to the 
m nndntory m in im um  sentence o f  im prisonm ent under th is section.

(c l The cou rt shn ll impose a sentence o f im prisonm ent o f  not less 
than .10 days and a fin e  o f  not less than $ 5 0 0  upon conviction o f  a 
v io la tion  o f  th is section i f  the person's d rive r's  license was revoked 
under circum stances described in AS 28 .1 5 .1 8 1 (c )(1 ). T lie  court sh a ll 
impose a sentence o r  im prisonm en t o f  not less than 90  day:' nnd a fine 
o f  not less than  $ 1,000 upon conviction o f  a v io ln tion  o f th is nection i f  
the person's d riv e r's  license was revoked under circumstances de­
scribed in AS 2 8 .1 5 .181 (c )(2 ) o r  (3 ) . The execution o f sentence m ay not 
be suspended no r m ny p robation o r  p a ro le  lie  g ran ted  un til the m in i­
mum  im prisonm ent p rovided in th is  subsection has been served. Im po­
sition  o f  sentence m ay  not be suspended. In  add ition , Lhe person's 
p riv ilege  to d riv e  sh n ll be revoked fo r nn add ition a l period o f not less 
than  one y eu r a fte r  the date th a t the person w ould have been en titled  
to res to ra tion  o f  d riv in g  p riv ileges i f  the person had not been convicted 
under th is nection.

(d ) A person convicted o f  a v io la tion  o f  th is  section is gu ilty  o f  a c lass 
A m isdem eanor, (ft 19 ch 178 SLA  1978; am  55 10, 11 ch 77  SLA  1983 )

Effect n f amendment*. —  Th* 1983 
amendment rewrote nubwclionn in> nnd 
iln nnd added nulmeclion* tea nnd irla

NOTES TO DECISIONS

Knowledge . Intent. While nulinec- 
lion In I in nila-nt on iln fare an tn the 
requirement of knowledge or Intent nn nn 
element of Oie ofTrnne, nn element of mrna 
rrn mu*l lie rrn il into the alalule hy inipli- 
rntinn JffTnml v Slate, Ct App Op Nn 
6 3 1 Kile No 52741. 639 I ' 2d .loH M»H2)

fa ilu re  o f the Department o f Motor 
Vehiclea to tend a m idpoint notice pur

nunnt to AS 28 |ft 2311a) rnnnol lie rained 
an a defenne in e pronecution for driving 
with a nunpended licenne under nubaection 
ini of thia ncction McClain v Slate, Ct. 
App Op Nn M if l le  No 57401, h i I P2d 
12li511982)

Maximum penaltlen. Although a 
violation of AS 2 H |5 () | |ih l c im n  no 
mandatory minimum aenlence equivalent

5 28.15.300 Moron V eiiici.bs 5 28.15.350
In the 10 dny jnil nenlencc nnd one-year 
licenne revocation of auharction Ini of thin 
nection. the nvnilnble maximum pensltiea 
tinder AS 25 35 23018) nnd Oil are the 
anme Frnncin v Municipality of 
Anchorage, Ct. App Op No. 70 I File No. 
56091. 541 I* 2d 226119821 

Innunnce o f lim ited llcenaen 
prohibited. • The language of nubaection 
<„l of thin nection npecificnlly prohibit* 
iMUnnce of limited hrennen to person* 
convicted of driving while licenne in nun- 
pended Uhde v. State, Cl App Op No. 
If.7 IFile No 59ISI, S54 P 2d 1323 (19821.

In light of the exprene nrohlbition 
ngninnl innunnce of limited lit mne* con­
tained in aubaectinn (a) of thin nection, one 
cannot properly rely upon the proviniona of 
AS 28 15 201(a) an an independent nource 
of authority for inauance of limited 
licenne*, nlnce by lla own termn. \S
28.15 20l(nl doea not apply where a r.tntu- 
lory provinion npecificnlly prohibit* innu- 
ance of limited licen*ea. Uhde v. State, Ct. 
App Op No 167 (File No 59161,654 P 2d 
1323(1982)

Time lim ita tion for revocation of 
licenae. —  II-» one-year revocation period

provided for in nulmeclion (al of thin arc- 
tlon in the maximum amount of tune a 
licenne mny be revoked for driving with n 
nunpended licenne Mnndernon v. Stale, Cl. 
App Op. No 1981 File No. 68941.655 P 2d 
1320(19831.

The revocation o f a vehicle regia- 
(ration for n conviction or driving with a 
* impended licenne nhould nol continue 
beyond the period that the defendant's 
driver'* licenne la revoked. Mnndernon v. 
Slate, Ct App Op No 198(File No 6894), 
655 P 2d 1320 0  9831.

Ordinance not In conflict with 
former AH 28.15.300(a). —  Home rule 
ordinance which prohibited diivlng a 
motor vehicle while one'* licen-e ia sus­
pended or revoked nn did former AS
28.15 300(a) but which wia not limited to 
public highway* nn wna former AH
25.15 3(XNn) wn* not in conflict with 
former AS 28 15 300ln) nnd. therefore, wna 
nol invalid. Cremer v. Anchorage, Sup Ct. 
Op No 1579 IFile No 35971.575 P 2d 306 
(19781

Cited in Wilnon v State, Cl App Op 
No 356 (File No* 7623. 7626. 78331.
P.2d (19841

Collateral referrncea. —  7A Am Jur. Necrnaity or emerjenry a* defenne In
2d. Automobile* and Highway Traffic, pcuaecution for driving without operator'* 
( 148 licenae or while licenae I* aunpended. 616IA C J S .M o to r  Vehicle*. I  639-2) AI.K3d 1041

luick of proper operator'* licenae aa evi­
dence of operator'# negligence, 29 ALR2d 
963

Sec. 2 8 . 1 5 . 3 0 0  D r i v i n g  w h i l e  license cancelled, s u s p e n d e d  o r  

revoked. I R e p e a l e d ,  S 1 9  c h  1 ^ 8  S L A  1978.1

S i t .  28.15.305. D r i v i n g  in violation oriicensc limitation. / R e p e a l e d , 
f 1 9  c h  1 7 8  S L A  1978.1

Sec. 2 8 . 1 5  310. P e r m i t t i n g  u n a u t h o r i r e d  m i n o r  to drive. IRepealcd, 

9  1 9  c h  1 7 8  S L A  1978.1

Sec. 2 8  1 5  3 2 0  P e r m i t t i n g  u n a u t h o r m s l i > c r s o n  to d r ive IRepealcd, 

$ 1 9  c h  1 7 8  S L A  1 9 7 8  /
S e c  28.15.330. M a k i n g  false s t a t e m e n t .  IRepealcd, 9 2 0  c h  2 4 1  

S L A  1 9 7 8 1

St'c 2 8 . 1 5 . 3 4 0  F e e s , / R e p e a l e d ,  t  1 9  c h  1 7 8  S L A  1978.1

Sec. 2 8 . 1 5 . 3 5 0  Disfxmition o f  operators' license fees. / R e p e a l e d , 
« 1 9  c h  1 7 8  S L A  1 9 7 8 1
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Sec. 28.15.360. Definitions. I R e g a l e d ,  9  1 9  c h  1 7 8  S L A  1978.1



§ 28.35.029 M o to r  V k i i ic l k s § 28.35.029

Chapter 35. Miscellaneous Provisions.
Article
2 ()|RTitlitiK While InUuicBU*!; Impliod Content (44 J4H 36 029, 28 36 031 —

28 35 0331
3 Itvckleiw nnd NeKliK*nl DriviriK  <4 28 35 046)
5 M imccIImmcoiin O fte n **  (44 28.35.146, 28 36 235. 28.36 261 —  28 36 266)

Article 2. Operating While 

H«ctlon
29 Open container
31. Implied content

Intoxicated; Implied Consent.

Section
32. Kefuwil to tu b m it lo chemical leal
33. Chemical analyain o f breath or blood

Hoc. 28.35.029, Open container, (a) A peraon may not drive a 
motor vehicle on a highway or vehicular way or area, when there ia an 
open bottle, can, or other receptacle containing an alcoholic beverage 
in the paaaenger compartment of the vehicle, except aa provided in (b) 
of thia ..ection.

(b) A person may transport an open bottle, can, or other receptacle 
containing an alcoholic beverage

(1) in the trunk of u motor vehicle;
(2) on a motor driven cycle, or behind the last upright seat in a 

motor home, station wagon, hatchback, or similar trunklesa vehicle, if 
the open bottle, can, or other receptacle is enclosed within another 
container;

(3) behind a solid partition that separates the vehicle driver from 
the area normully occupied by passengers; or

(4) if the open bottle, can, or other receptacle is in the possession of 
a passenger in a commercial motor vehicle.

(c) In this section
(1) "alcoholic beverage” has the meaning given in AS 04.21.080(b);
(2) "commercial motor vehicle" means a motor vehicle for which the 

owner receives direct monetury compensation and that has a capacity 
of 12 or more persons;

(3) "motor vehicle” means a vehicle for which a driver's license is 
required;

(4) "open" includes having a broken seal;
(5) "passenger compartment” means the urea normally occupied by 

the driver and pussengers and includes u utility or glove compartment 
accessible lo the driver or a passenger while the motor vehicle is being
operated.

<d) A person who violates (a) of this section is guilty of an infrac- 
l'»n. (§ l ch 142 SLA 1988)
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NOTES TO DECISIONS

Rebuttable presumption nf Inloilra- 
Hon. 'H ill section doe* mil establish * 
roncluaion that blond teat* become irrele­
vant if  Ukan mote than foul hours aflrr 
tha alleged violation. ra tlin . Ihe alalula 
•imply reflects Die legislative conclusion 
that a bluod leal taken within four boilia 
of the alleged mfrarlion la au<h definitive 
evidence of Intoxication al tb r Inna •>( 
driving. Ihnt lha lil<««l laal reaull la aufll- 
clanl In aalaliliab a labutlahla preeiiinp 
llan of ip 'o ilrallon William* v Mist*. CH 
App «>P lo 709 I Kile No A I«31>, 7.17 
f  .Sd MO ll?5?>.

Movahlllty o f vahlola. H ilt  aectlon 
an I la faca, contain* no "movabilily" re 
purrm rn l, and lha definition of "operate” 
adopted in Jacobson ran la In* mi aii.h ra 
quiivmanl, and a dafamtant rauld lie 
bund guilty of driving while intoilralad 
•van though hi* automobile an,a slock in 
a mud Kola and waa inra|iabla of move­
ment I .a Lha n v Rial#, CH App t)p No 
M2 (Kile No A po ll, 707 I ' 2d ‘M l (19861 

Defendant waa ”|n actual phyalcal 
control” o f bar vehicle, where alia waa 
aaatad in Ihe driver's aaat behind the 
•tearing wheel, had poaaeae.on of Ilia igni 
Iron key and waa attempting lo pul lha 
kay In lha ignition, given tliaae factora of 
control, it la not necessary that tha engine 
ba running Stale. Ilap'l of I ’ub Safety v 
Conley. Sup C l Op No .1297 I File No 
8-17011. I’ 2d (19881 

Police reaponae to what la reaeon, 
ably Interpreted aa request for aaaia- 
lajacw JuetlfVed. - A Irooper’a action in 
•"gaging hia emergency light* and 
contacting a defendant, following whal ha 
raaaonably interpreted to Ire a request for 
aaaiatance from the defendant'* vehicle, la 
pamuaaible under U S Conat. Amend 4 
aa anil aa Alaaka Conat. Art I, I  14 
Whan a police officer nhaervra fart* and 
drrumatanrea winch he actually and rea­
sonably conclude* to be a request for con­
tact or aaaiaUnre, the officer la justified in 
waking that contact, which would not la* 
ana I y led aa an tnvealigaUiry atop requir­
ing articulable au*picion Craulher* v 
Stale, Ct App Op No 652 I Kile No 
A-15071, 727 P 2d 9  U986I

Subjection I d  Inapplicable to
•irboate. A court may not revoke the 
driver'a license of a peraon convicted of

driving while inloiWat«l on public prop 
erty in an animal, an airboal ia not a mo 
tor vehicle for whlrh a driver's license la 
required State v. Stagno, Cl Ap|i Op 
No 725 IKila No A 15851, 1*2.1

II1MI7I
Cough m-xJIHnoa aa Inloalcating l i­

quor*. —  Nyquil and tarpln hydrala, two 
cough medicine*. ara InUnicallng liquors 
within the comim.n undeiatanding of that 
phraae and can I*  lha haaia for a convic­
tion of driving whlla Intoilcated lam lwrt 
v State, Cl. App Op No 441 IKila No 
A -4031, 894 P 2d 791 il985l

Request lo r  counaal before breatha­
lyser teat. —  D ialrirt court jodga'a find­
ing that defendant, convicted of driving 
whila InUnicaled under municipal code, 
did not request counsel prior lo taking the 
breathalyier aiamination where ha never 
asked lo speak to an attorney hut asked 
whether he might need sn attorney, with 
testimony supporting the conclusion that 
he wondered i f  ha needed an attorney In 
order to make twill, nol Ucauaa he wanted 
advice about submitting to a breathalyier 
eiam, waa nol clearly erroneous, and au 
pertor court Judge should nol have ra 
versed the conviction Anchorage v 
Erickson. Cl App (>p No 417 tKile No 
A 5121. 690 P 2d 20 <0)841 

K lght to counsel before breathalyser 
teal.

I t  ia only where the totality of tha ar- 
rralee'a words constitute a request, ex­
press or impliod, for an opportunity lo 
contract counsel for tha purpose of dis­
cussing a hreathalyier examination that 
an opportunity to consult counsel muat ba 
provided prior to administration of lha 
hreathalyier Once (he breathalyier ex­
amination la completed or refused and 
videotaping finished, the suspect ia enti­
tled to lha full use of the nghta guaran 
teed hy AS 12 26 I60ibl and Criminal 
Rule 5<bl Van Wormer v Stale, C l App 
Op No 4731 Kile No A 3201.699 P 2d 896 
(19851

Where the judge determined, baaed on 
Ihe evidence, that the DWl defendant's 
statement* regarding having somebody 
prreent did not rrlat* lo a desire lo con­
sult with counsel about brralhalyier ex- 
animation* or field aobnety teat, but 
talher related lo having someone present

<j 2H .H5 OHO M otor V kHICLkh k 2H .H 5 .0H 0

hi uiwerva tba administration of the test, 
perhap* a technician, In insure Ka valid, 
tty, the judge waa not clearly erroneous in 
concluding that the defendant did not 
properly invoke hia Copetin rights and 
that Ilia reaulta of the hreathalyier exami­
nation should not lie (oppressed Van 
Wormer v Slats, Cl App Op No 47.1 
(Kile No A 3201, «U9 P 2d 896 111*85).

When breathalyser leal results 
should lie axcluded. The result of a 
breathalyier leal secured in violation of 
thn right to counsel should Is* excluded In 
a civil licanae iavocation proceeding. 
Whisenhunl v Stale, Dep't of I'uh Safety, 
Sup Ct Op No 3260 tKile No 8.14071,

I* 2d 119871
Parental presence at all court p ro­

ceedings la a prerequisite br conviction 
of a minor for a traffic ofTrnae, Including 
driving whlla intoxicated Aiken v State, 
Cl App Op Nn 672 I Kile No A-1498), 
730 P 2d H2I 11987)

Attempted reteal may be prerequl. 
site lo a motion lo auppreaa Intoxlme- 
ter result on tiie ground* of alleged inad­
equacy in tha magnesium perchlorate 
tube IMPTl retention system where lice 
Inal court expressly finds that Iba M IT  
ayaUm ia pruparly functioning, but leave* 
open the possibility that retained samples 
might lie defective in individual caaea 
Anaay v Stale, Ct. App Op No 69H(Kile 
Nos A 829. A 831). 716 P 2d 1194 11986) 

Coat-free re teat not required. —  
Compliance with Serrano does not require 
that defendants be furnished a coal-free 
reteal Anaay r  State, Ct. App Op No. 
598 (Kile Noa A 829. A 8.111, 716 P 2d 
1194 (1986)

KeaCu o f police officer's eelf-ad* 
ministered InUniLmeler teat admissi­
ble. —  Where a police officer, (hough nol 
under arrset for driving while intoxicated, 
administered himself an inbiximeU'r teal, 
Ihe reaulta of that teal ware properly ad­
mitted at tria l aven though he waa not 
rrad an implied conaent warning and no 
•ample waa preserved I-awrence v Stale, 
Ct App Op No 603 (Kile No A-799I.7I5 
I* 2d 1213 <19861 

Preserving breath samples.
In accord with main pamphlet See 

Champion v lV psrlm .n l of I’ub Safely. 
Sup Cl Op No .1074 iK ilr No S 868).

P 2d U986I.
Retroactive application o f Serrano 

rule. Where a new rule serves to en­
sure defendants a fair trial, it muat tie ret­
roactively applied at least to any case

lime Ihe rule waa annuiinrrd. provided 
that the defendant raised Ihe point III the 
trial court Karlslgh v Mimirijialily of 
Anchorage, Sup Cl Op No 3143 tKile 
Noa H I 102, H IIB3), 1* 2.1 11988)

Where defeuuoiil'o  •'ecklc.M cirl. ir.„ 
runvlrOon waa besetl on pre. taely the 
same ronduet as hia DWi, tho ..(Tense of 
reckless driving must lie deem*-! lo have 
mergrd with the offense of DWl, end ll ia 
error lo enter a separata judgment of con­
viction against the defendant on tha reck­
less driving charge KalmakofT v Munici­
pality of Anchorage, Ct App Op No. 688 
(Kile No A 9201, 716 I* 2d 26i 119861 

Defendant waa a th ird  DWl offender 
upon his 1987 conviction for driving while 
Inbixicaied, where he had lieen separately 
charged with DWl In September and No­
vember of 1986 and, pursuant to a pita 
agreement, waa sentenced In both case* as 
i f  ha ware a firat time DWl offender Stale 
v Waalkea.Ct App. Op No 782(KiteNo 
A-2I42I. I* 2d (1988)

Revocation o f license for operating 
motor vehicle In perking lot. —  See 
Ceulkina v Stele, Dep’t of Pub Safely, 
Sup Ct Op No 32.13 (Kile No S-1686),
74.1 P2d 366 (19871 

Enhanced sentence#. —  ilefore a prior 
conviction for an oatenaibly non-criminal 
infraction, such as a 'c iv il forfeiture,” can 
properly he relied on aa tha sole basis for 
imposition of an enhanced mandatory 
minimum Jail term, fundamental fairness 
under Alaska Const , art I, I  7 requires 
the sentencing court lo determine that the 
defendant waa afTorded the right to coun­
sel in the prior case, an uncounaeled con­
viction ia aimply bxi unreliable to lie de­
pended on for purpoera of imposing a sen­
tence of Incarceration, whether that sen­
tence I* imposed directly or collaterally 
Pananen v Stole, Ct App Op No 661 
I Kile Noe A -943, A 948). 711 P. 2d 628 
(19851

C o n d i t i o n s  o f probation. —  Condition 
of probation prohibiting one who pled nolo 
contenders to driving while intoxicated 
from entering Ihe town where he lived 
and worked for the term of hia probation, 
one year, without prior written permla- 
eion from the court waa nol a reasonable 
condition and was vacated The condition 
waa not reasonably related to the nature 
of the underlying olfcnae. the condition 
wai unnecessarily severe and restrictive, 
an-l Ihe condition did nol appear lo be rea­
sonably related to rehabilitation since 
there was no evidence lo suggest that

»-- -L  -—-I i*» nf th* Inwn
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contributed U* the probationer's rnminiil 
behavior and (hr condition wna nol res 
eonahly relaled in Ihr protection of lh» 
public Kdiwin v Si.il/- ( '( App Op No 
MO It'll- No A aid). 709 I' ltd Aid 11986) 

Appll-d in Meiaaner v Male, Ct A|ip 
Op No 69.1 (File No* A HIM, A-I084I, 
716 I’ 2d 714 <19861, Amina v State, Ct 
Aim <>P No M l  (Kiln No A UAH, 72ll 
I* 2d AA2 119861, Yanry v HUte, Cl. App 
Op Nn 8H7 (Kill. Non A 1.192. A 141.1), 

B2d (1987)
(Quoted in Parrott v .Stale, Dep't of 

Pub .Safety, Sup Ct Op No .1212 IKila 
No S. 10921, 741 I*2d 220 OHH7I

Staled In Kavorklan v. 1'ommy'a Elbow 
Knoin, Inc , Sup Ol Op No 2900 I Kilt 
Noa 8 62 , S 791, 694 P2d 160 <19861 

"IUmI in Klfenlieck v State, Cl App 
Op No 479 (Kile No A 5971.700 F 2d Al I 
(I98u., Andeiaon ». Slate. Ct. '  -p Op 
No AHA (Kile Mo A102h., 7i.1 P2d 1220 
HUH6), Moma v JJMU. Ct App Op No 
694 f Kile No A I (KUO. Pad 0987); 
Brawn v. State, Ct Ap,. f)|i No 714 tKile 
No A-171 Al, 7,19 I* 2d 182 119871, Clark v. 
State, C t App Op No 716 (Kile No 
A 1840). 738 P 2d 766 (19871, Selin * 
Stale, C l App Op No 7HA (Kile No 
A 2067), P 2d (1988).

8 f>c. 2 8 .36 ,03 1 . Im p lie d  em inen t, (a ) A pernon who oparn le fl o r 
driven n m otor vehic le in thia ntate o r  who operatcH an a irc ra ft  as 
defined in  AS 2H 30 .0 3 0< k )(I) o r who oprrnt«H a w a to rc rn fl as daC icd 
in AS 2H .35 .030 (« I(2 I nha ll Iks considered to  have given connent lo  a 
chem ical tent o r test* o f  the pernon'n b rea th  fo r tho purpose o f d e te r­
m in ing the  a lcoho lic  content o f the person's blood o r  b reath  i f  law fu lly  
a rrested  fo r  an olfenBC a ris in g  out o f  acts a lleg ed  to hove been com m it­
ted while  the person was opera ting o r  d r iv in g  a m oto r veh ic le  o r op e r­
a ting  on a irc ra ft  o r  a w aterc raft w h ile  in tox icated . The test o r tests 
sh a ll be adm in iste red  a t the direction o f  a law  enforcem ent o ffice r who 
has reasonab le  g rounds to believe th a t the  person was ope ra ting  o r 
d riv in g  a  m otor veh ic le  o r  opera ting an  a irc ra ft  o r a  w a te rc ra ft in th is 
s ta le  w h ile  in toxicated .

(b ) A person who opera tes o r d rive s  a m oto r veh ic le  in th is  sta te  o r  
who opera tes an a irc ra f l o r w a te rc ra ft ahu ll be considered to have  
given consent to a p re lim in a ry  b reath  test fo r  the purpose o f  d e te rm in ­
ing the a lcoho lic  con ten t o f  the person'a b lood o r b reath . A law  en force­
m ent o ffic e r m ay adm in is te r a p re lim in a ry  b reath  teat at the scene o f  
the inc iden t i f  the o ffice r has reasonab le  g rounds to be lieve th a t a 
person's a b ili ty  to opera te  a motor veh ic le , a irc ra ft , o r w a te rc ra ft ib 
im paired  by the ingestion o f  a lcoho lic  beverages nnd tha t the person 

( 1) was ope ra ting  o r d riv ing  a m oto r veh ic le , a irc ra ft , o r  w a te rc ra ft 
th a t iH in vo lved  in  nn accident;

(21 com m itted a  m oving tra ltic  v io la t io n  o r  u n law fu lly  operated an 
a irc ra ft  o r  w a te rc ra ft; in th is  pa rag raph , "u n law fu lly "  meunB in v io la ­
tion o f  any  fed e ra l, s ta te , o r m un ic ipa l s ta tu te , reg u la tion  o r o rd i­
nance, except fo r v io la tion s  that do not p rov ide reason to be lieve th a t 
the op e ra to r ’s a b ili ty  to operate the a irc ra ft  o r w a te rc ra ft wbh im ­
paired by the ingestion o f  a lcoholic beverages; o r  

(3 ) wbh opera ting  o r d riv ing  n m oto r vehic le in v io la t ion  o f  AS 
2fi 35  029(|» },

(e l l lc fo n . ndm inm lering  it p re lim in a ry  b reath  le s t under (b ) o f th is 
section, the o fficer sh a ll advise the person that re fu sa l m ay be used
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aga inst the  person m a c iv il o r  c rim in a l action ariH ing ou t o f  the 
incident nnd tha t re fu sa l is  an  in frac tion . I f  the person refuses lo  
subm it to  the  test, the tes t sh a ll not be adm inistered .

(d) The re su lt o f  th a  test undei ( t *  o f  Hu b  flection mny be u«ed hy (h e  
law  enforcement o ffic e r to  de te rm ino w hether the driver or opera tor
nhould be a.' *cotcd.(e ) KcCufltit >o subm it l o  a  p re lim in a ry  b reath  test a t the * *q u c s to fa
law  enforcement o ffic e r iB an  in lrn c tion .( f )  I f  a  d r iv e r  o r  o p e ra to r is a rre s ted , the provisions o f  (a )  o f  th is
section app ly . The p re lim in a ry  b rea th  test authorized  in th is section is 
in  ndd ition to nriy tests au thorized  under (a ) o f  th is section. <4 1 ch 8 3  
S I .A  1969 ; am  $ I I  ch 129  SLA  1 9 80 ; am  4 16 ch 117 SLA  1982: sm
4 16 ch 77 SLA 1983; am 54 4 — 
SLA 19881

Kevlsor’s note*. - T V  laat clause of 
(tiM2) of tins section waa enacted aa AH 
2N .16 03llx> Keorgamied in 1986 

Effect o f amendments. —  The IBflA 
amendment In euheertion Ih) inserted "or 
who operelee an aircrafl or watercraft* in 
the first sentence, inserted 'aim-aft, or 
watercraft* In the second sentence, in 
paragraph ( I )  inserted "operating or’  end 
’ aircraft, or watercraft,* and in paragraph 
(2) added the language beginning "or un-

NOTE8 TO

Section eonetiluUoruU. —  The porta­
ble breath teat authorised by thia section 
does not constitute tn  unreaeontble 
search under the fourth amendment to the 
United Stale* Constitution Leslie v. 
State, Ct. App Op No 670 (File No. 
A-866), 711 P2d 676 (1986)

The imposition of crirr.nal penalUse 
upon a motoriit for hia peaceful refusal to 
submit to a breath teat does not violate hia 
right to equal protection under the law. 
Burnet, v Municipality of Anchorage. 
634 K. 3upp 1029 It) Alaska 19861 

The implied cuneent statute clearly 
tervse ■ legitimate atate interest A ll 
driven lawfully slopped are treated 
equally, and. from the perspective of Ihe 
fourth and fourteenth amendments, those 
drivers ere treated no differently from 
other aorta of persona auapected of com­
mitting criminal acta Burnett v Munici­
pality o f Anchorage, 806 K2d 1447 19th
Oir 1986) legislative Intent. In lha implied
consent alntiilea. V  Irgielalurr has guns
In great le n g t h s  tu avoid au llioriling the

4 ch 76 SLA 1985; am 5 2 ch 142

lawfully operated"; and in subsections (d) 
and (0 inserted "or operator*

The 1988 amendment, in eubeection Ib), 
deleted ’ or* at the end of paragraph (II, 
added *or* at the end r»‘ paragraph 121,
and added paragraph (3).

Opiniona o f attorney general. —  The 
Intoiimeler 3000, an infrared alcohol 
breath teat apparatus, ia a "chemical leal* 
under this aectlon 1984 Op. A lfy  Oen.
No. 01.

DECISIONS

police to lake blood alcohol tests forcibly 
from def< ndanle charged with driving 
while intoilcated; the legislature has, in­
stead, provided extremely strong incen­
tives to a defendant to lake a breath tost 
for blood alcohol by providing criminal 
penalliea. Baas v. Municipality of Anchor­
age, Ct. App. Op. No. 429 (Kile No. A-273),
692 P 2d 961 (I9A4)

Consent to  breathalyser teat, etc. 
Juat aa ■ driver'a failure to cooperate in 

the search conducted by means of a 
breathalyier teat ia no impediment lo the 
classification of the proceeding ee a search 
incident to arrest, the absence of coopera­
tion ia no bar to the charactertiation of 
the taking of breath aa a content search 
for which consent has already been sup­
plied by the act of driving on Aleaka 
mails Burnett v. Municipality of Anchor­
age. 634 K Hupp 1029 U> Alaska 1986) 

Request fo r counsel before breathe- 
ly ie r  teat. —  Diatnct court judge's find­
ing that defendant, convicted of driving 
while I i i  Im itated under municipal rode, 
did not request niunarl prior (u taking (lie
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brr«th»lyier r iim in ilio n  wIipic he neier I'JHtl mid t!IHI pm lm ln l l lir  (diniMian
««Ked to k|m*hk lo on nttiunry but miknl mln evldemr of chemical aobriety leal re
whether he might n m l on attorney, w ith mill* <,ldmni-d purauanl U> h aearch war
trattmony ■upportinK the cunclualun Ih iil r<n|  lb- ,in<-«lera bad - fuaeil lo
he wondered if  be needed an attorney in («»,, , uift a teal I'ena v SUU. Hup Ch
order lo make bail, not lavauae h- wanted 0p Nl, 2h&| tKile Noa 6 174, 70621, 6H4
advice about auhmitting to jh fea tha ly ie r j i j j  HCl' llt>H4).
eiam, w*. nol clearly emmeoua, and an- Chemical teata nol ronelualvelv p r : 
pertor c u r t  judge ahould not have re- , umed . ccur(lU,, _  ,,nKeM wlM nol
v.raed the ™ny.cll..n AnchoraRe v , „ #w ^  ,ta „ f ,  h , , mh(|.

S S s r m 1 N" r ?  “br"""«; - — •*a a — o w . M a >

See note to AS 28 36 030 under thia f j?.®?12 ,n ,e  No 741 'm
caUhllne. Van Wormer v Stale. Cl. App. * 1B87».
Op No 473 (File No A 3201.6991* 2d 895 Applied in Uwrence » Slate. Cl App
,I9SS) Op No 603 (File No A-799), 716 l'.2d

The reault of a brealhalyier teal aeeured 12,3 (1986)
in  violation of the right lo raunael ahould Quoted In Urown v. Slate, Cl App. Op
be eiduded in a civil licenae revocation No 7M (Kile No. A-I7I6), 739 I ’ 2d IH2
proceeding. Whiaenhunt v. Slate, Dep't of (1987); State, Dep't of Pub Safety v. 
Pub Safety. Sup Ct Op No 3260 (File Conley. Sup Ct Op No 3297 (File No
No S-14871, P 2d (1987) S-I79II, I*2d (1988).

Uae o f M arch w a rran t Cited In itoino v. Municipality o f An-
Implied Conaenl Slatutea in efTecl at chorage. Ct App. Op No 467 (File No

lha lime of Ihe arreata of defendenta in A-462), 697 P 2d 1066 (1686).

Sec . 2 8 .3 5 .0 3 2 . R e fu s a l lo  s u b m it  l o  c h em ic a l te a l, (a )  I f  a  p e r­
son under anreHt re fu ses Ih e  request o f  a law  en forcem ent o ffic e r to 
subm it to  a  chem ica l test und er A S 2 8 .3 5 .0 3 1 (a ), a fte r being advised 
by the o ffic e r th a t the re fu sa l w i ll, i f  th a t person was a rre sted  w h ile  
opera ting  o r  d riv in g  a m oto r veh ic le  fo r  which a d r iv e r ’s  license is 
requ ired , re s u lt  in  the d en ia l o r  revocation o f  the license o r  n on res i­
den t p riv ileg e  to  d rive , th a t the re fu sa l m ay be used againat the p e r­
non in n c iv i l o r  c rim in a l action  o r  proceeding a ris in g  ou t o f  an  act 
a lleged  to have been com m itted by the peraon w h ile  opera ting  o r  d r iv ­
ing  a m oto r veh ic le  o r op e ra tin g  an  a irc ra f l o r  a w a te rc ra ft w h ile  
in tox icated , nnd thn t the re fu sa l is a m isdem eanor, a  chem ical test 
m ay not be g iven , except na p rov ided hy A S 28 .35 .03 5 .

(b ) IR e p e a l c d ,  § 2 5  c h  7 7  S I  A  1983.1

(c ) I R e p e a l e d ,  S  2 5  c h  7 7  S L A  1983.1

td ) I R e p e a l e d , § 2 5  c h  7 7  S L A  1983.1

(e l The re fu sa l o f  a person to subm it to  a chem ica l test o f  h reu th
under tu l o f  th is  section is  adm iss ib le  evidence in a c iv il o r  c rim in a l 
action o r  proceed ing a ris in g  ou t o f  an  act a lleged  to  huve been com m it­
ted by the peiBon w h ile  ope ra ting  o r  d riv in g  n m oto r vehic le o r  op e ra t­
ing an a irc ra ft  o r  w a te rc ra ft while intoxicated.

( 0  R e fusa l to subm it to  the chem ica l test o f  b rea th  au thorized  by 
A S  2 r t 3 5 .0 3 l ln l ih a  cIiihh A m isdem eanor.

(g ) Upon conviction o f  a person under t in s  section, the cou rt s h a ll 
impose a m in im um  sentence o f im p risonm en t o f not Ickh th an  7 2  con-
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sccutive hou rs and u fine o f  n o t le ss than $ 2 5 0  i f  th e  person lias n o l 
been p rev ious ly  convicted in  th is o r  a n o th e r ju risd ic tion  o f  d riv in g  
w h ile  intoxicated under AH 2 8 .3 5 .0 3 0  o r a n o th e r luw  n r ord inance 
w ith sub s tan tia lly  s im ila r  element/! o r re fu sa l to subm it to a chem ical 
test under lltiH section o r a n o th e r law  o r ct*Hnance w ith sub s tan tia lly  
s im ila r e lem ents. U p  n conviction and  r t in s  section the cou rt s h a ll 
impose h m in im um  se : bcnce o f im p risonm en t o f  n o l less thtin 20 con ­
secutive days and a  fine o f  n o t less th an  $ 5 0 0  if, w ith in  the preceding 
10 years, th e  person hns been p rev iou s ly  convicted onci- m th is o r  
(m other ju r isd ic tio n  o f d r iv in g  w h ile  intoxicated und e r AS 2 8 .3 5 .0 3 0  
o r another Inw o r  o rd inance w ith su b s ta n tia lly  s im i la r  e lem ents o r  
re fu sa l to subm it to  a chem ical tea t under th ia  aection o r ano the r law  
o r ord inance w ith sub s tan tia lly  s im i la r  e lem en ts Upon conviction 
under th is aection the cou rt sh n ll impose a m in im um  sentence o f  im - 
p r is o n m e r. o f  n o t less than  3 0  consecutive days and  a fine  o f  not lean 
than  $ 1,000 if , w ith in  the p rev ious 10 y ea rs , th e  person has been 
p rev ious ly  convicted in th is  o r  a n o th e r ju r isd ic tio n  o f  m ore than  one o f 
the fo llow ing  o ffenses o r h a s  m ore th an  once been p rev iou s ly  convicted 
o f  one o f  the fo llow ing  ofTenaos. ( 1) d riv in g  w h ile  in tox icated under A S  
2 8 .3 5 .0 3 0  o r  an o th e r law  o r  o rd inance w ith  sub s tan tia lly  s im ila r  e le ­
m ents; ( 2 ) re fu sa l to subm it to a  c h o n rra l test und or th is section o r 
anothe r law  o r  ord inance w ith su b s ta n tia lly  s im i la r  e lem ents. The  
execution o f  sentence m ay  not be suspended n o r  may p robation be 
g ranted except on condition th a t  the m in im um  im prisonm ent p ro ­
vided in  th is  section is  served . Im pos ition  o f  sentence nrny not be 
suspended. I f  th e  ofTenne in vo lv ed  d riv in g  a  m o to r vehic le fo r  which a 
d riv e r ’s  license is  requ ired , the person ’s d r iv e r ’s  license sh a ll be re ­
voked und e r AS 28 .1 5 .1 8 1 . In  add ition , the c ou rt shu ll o rder, and  a 
person convicted under th ia  section sh a ll und e rtake , fo r  a term  speci­
fied by the  cou rt, th a t p rog ram  o f  a lcoho l education o r reh ab ilita tion  
th a t the cou rt, a fte r  conB ideration o f  any  in fo rm a tion  compiled under 
(h ) o f  th is  section , finds app rop ria te . T h e  sentence imposed by  the 
court under th is  subsection s h a ll run  consecu tive ly  w ith  uny o th e r 
sentence o f  im p risonm en t imposed on the comm itted person.

(h ) Except a s proh ib ited by fed e ra l law  o r regu la tion , eve ry  p ro ­
v ider o f  t re n lm e n l p rogram s to  which persons a re  ordered under (g ) o f  
thia section s h a ll supp ly the A la sk a  cou rt system  w ith the in fo rm a tion  
regard ing  the cond ition and tre a tm en t o f  those  persons us the  su ­
preme court m ay  req u ire  by ru le . In fo rm a tio n  compiled under th is 
subsection is con fid en tia l and m ay  on ly  be used hy a cou rt in sen tenc­
ing a person convicted undei (g ) o f  th is  section , o r  by an o ffice r o f  the 
court in  p repa ring  a pre-aentence rep o rt fo r  the  use o f  the cou rt in 
sentencing a person convicted under (g l o f th is  section.

( i l A pernon who ia sentenced to im p risonm en t fo r 7 2  consecutive 
hourH under Ig l o f  lliiH section nnd who is not re leased from  im p rison ­
ment a fte r  7 2  hou rs m ay not b ring  un uction against the sta te  o r  a
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i u in ic ipn lity  o r  ilu agentx, o fficem , o r employeon lo r  damages re su lt- 
idk from  the n«l«li(lomil |>eriod o r  con finem ent i f  

111 the employee o r employees who relcused the |>erKon exercised 
duo ca re  m i k I ,  in re leas ing  t i n *  | m t » o i i ,  fo llowed tho standard  roleiiHO 
procedures o f  tho priiion fitc ility ; and

12) t i ts  n ili l it io i i i i l  |mtmkI <>f con finem ent d id  not e xc it'd  12 lioura
F o r t-urpoHon o f H it* ..e iiom , c o ir ctioiiH fo r  both d riv ing  w h ile

tn tox icu led nnd fo r rofim nl to suL> n it to o  chem ical teat o f  liroa th  under
AS 2 8 .3 0  (K ill ii I, i f  n ris ii g out n f n H,.igle trem uiction nnd a rtn g le
a rrea t. a re  conmdcrcd one p rev ious conviction. (8 1 ch 8 3  SLA  1989;
nm 8 2 8  ch 71 SLA  1972 ; am  8 12 ch 129 SLA  1980 ; am  8 17 ch 117
S LA  1982 ; am 88 17 -  20 , 25  ch 77  S L A  1983 ; urn 5 17 ch (50 SLA  19861

K fleet o f amendments. ’Hip 1986 
anipmlnipnt euUliluted "m a /" fur "shall" following "chemical l « . f  near the end of 

lubftrctiori

NOTB8 TO OECI8ION8
legislative Intent. —  In Ih r implied 

conaent statutes, (he Irgndntuie ha» gone 
lo great length* lo avoid nuthnrinng the 
police lo forcibly lake blond alcohol lent* 
from defendant* charged w ith driving 
while intoilcated, the legialature ha*, in 
atead, provided eatremely at rung inren 
live* to a defendant lo take a breath text 
for blood alcohol by providing criminal 
penaltiea liana v Municipality of Anchor 
age, (3 App Op No 129(Kile No A 27.11, 
692 I*2d 961 11984)

ImpoalUon of crim inal pennlUea 
held cunatlluUonal. - 'Die inipoaition of 
criminal penaltiea upon a mot/mat for hia 
peaceful refuaal to aubrnit lo a breath teal 
doe* nol violatr In* right to equal protec­
tion under the law llurnett v Municipal­
ity of Anchorage, 694 K Supp 1029 li t 
Alaaka 19861 

Implied couaenL —  Juat aa a driver'a 
failure to cooperate in the aearch con­
ducted by mean* of a brrathalyier teat ia 
no impediment to the classification of the 
proceeding a* a aearch incident to arreat, 
tlie abnence of cooperation l* no bar to the 
chararleriiatiun of Ih r taking of breath aa 
a conaent eearch for which ronnrnt baa al 
ready been aopphed by the art of driving 
on Alaaka road* lln rnrtt v Municipality 
of Anchorage. 6.14 K Supp IH29 i l l 
Alaaka I9H6I 

The implied conaent atatute dearly 
arrvea a legllimatr stale llllerrel All 
drivera lawfully atnp|aal me In-ali-d 
e> |U a lly , and. I nun  Ihe |*'r*|a-i'lm* ol Ihe 
fourth and Im irtrrnlli amriiihneiil*, tlawc

drivera are treated no differently from 
other aorta of peraona auajiected of com- 
nutting criminal acta llurnett v Munici­
pality of Anchorage. 806 K2d 1447 I9t)i 
f i r  19801

"W hile " defined. The word "while" 
In auleiectlnn (al meann "for " Drown v. 
State, f t  App Op No 714 IKila No 
A I7 I6 ) . 719 I’ 2d 182 11987)

Request fo r cuunael before breatha­
lyzer lest. Ihalricl court judge * find­
ing that drfriidanl, convicted of driving 
while inloiicalrd under municipal code, 
did nol request cuunael prior to taking the 
hreathalyier raamination where lie never 
naked to apeak to an attorney but aaked 
whether hr might need an attorney, with 
testimony aupporting the concluamn that 
he wondered if he needed an attorney in 
order lo make bail, not became he wanted 
advice about aubmitting to a breathalyier 
r u m . waa not clearly erruneoua, and au- 
perior court judge ahould nol have re- 
verned the conviction Anchorage v. 
Knckaon. f t  App Op No 417 (File No 
A ft 121. 690 P. 2d 29 119841 

H lgh l to counael before breatha ly ier 
teat.

Thr rrautl of a hreathalyier teat aecured 
in violation of the right to counael ahould 
Iw rtrluded in a civil licenae revocation 
prorrrdmg Whinenhunl v State, Dep't of 
I'uh Safely. Sil|i f t  Op Nu 3260 I Kile 
N,i S I4 l.li, I ' 2d II987i 

-Si-e note lo AS 28 .1ft 0.10 under Ihl* 
caUhlme, Van Wormer v Slate, f t .  App

8 0
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Op No 477 (File No A 3201,699 I* 2d 896 
( 198ft!

Illgh t U contact cuunael due# nol In­
clude a right to have couneel physi­
cally present while a lii-eaUt teat la ad­
ministered. Annaa v Stale, f t  App Op 
No 547 (File No A 9641. 726 I '2d ft62 
119661

Adm issibility o f evidence o f refuaal.
Admission into evidence of defendant'* 

refuaal to auhmil in a brrathalyier teal 
did not vlolal* hia flflli amendment right 
against self incrimination, even though 
Alaaka ha* mad* refuaal to submit lo a 
hreathalyier leal a separate criminal of­
fense I tearing v llruwn, 8.19 F2d 6.19 
(9th f i r  19881
Requirement* for conviction. —  Tha 

jury need not find that defendant operated 
a motor vehicle while under the Influence 
of Intozicating liquor aa a condition pre­
requisite to convicting him t r  her of re­
fuaal to provide a chemical breath teat 
Drown v. Stale, f t  App Op No 714 (File 
No A-1716), 739 I*2d 182 (1987)

IVvbable cause to arrest ia not an ele­
ment of the olfens* of refusing a chemical 
teat of breath Drown v. State, f t  App

Op. No 714 (File No A 17161, 719 I* 2d 
182 I row  I 

In order to convict a pernon of refusing 
lo submit to a chemical lest of hie air her 
breath, til* elate must prove that the Imh 
vidual In question knew or perhaps should 
have known lhat th* breath leel wee 
sought e* evidence in connection with an 
investigation of h it or her driving while 
intoilcated, and, second, that with that 
culpable mental stala, he or she declined 
Ihe teat Drown v State, f t .  App Op Nu 
714 I File No A 1716), 739 I* 2d 182 
(19871

A d m i s s i o n  o f I n t o t l c a t i o n .  —  Whiles 
trial court might consider defendant's *d 
inisaiun of Intoiiratlon in mitigation of 
punishment, it I s  not s  defense lo a refusal 
to provide a chemical breath teat Drown 
v. Stale, f t  App. Op No. 714 (File No 
A-17 IB), 739 I* 2d 182 119871 

Conviction a f f i r m e d .  —  See 
McCracken v State, f t  App Op No 399 
IF.I# No A-214). 686 I* 2d 1276 119841 

Applied in Skuas v Slate, Ct Aj>p Op 
No 682 (File No A 8861, 714 I ’ 2d 368 
11986)

Cited in W ilt v. State, f t  App Op No 
433 (File No A 482). 692 I* 2d 976 11984)

S e c . 2 8 .3 5 .0 3 3 . C h em ic a l a n a ly s is  o f  b re a th  o r  b lo o d , (it) Upon 
the t r ia l o f  n c iv il o r  c rim in a l action o r  proceeding a rm ing  out o f  acta 
a lleged  to have !>een comm itted by a  pernon w h ile  opc rn ltng  o r d riv in g  
a  m oto r vehic le o r  ope ra ting  an  a irc ra f l o r a w a te rc ra ft while in to x i­
cated, the am oun t o f  a lcoho l in  the peraon'H blood o r  b rea th  at the  time 
a lleg ed  flh a ll g ive r ise  to the fo llow ing  preaumptiona:

(1 )  I f  there waa 0 .0 5  percent o r lena by weight o f  a lcohol in  the 
person's b lood, o r  5 0  m illig ram )) o r letta o f  a lcoho l per 100 m illi litc n i o f 
the poreon’n b lood , o r  0 .0 5  grume o r  lean o f  a lcoho l p e r 2 10  lite ra  o f  the 
person's b reath , it  a h n ll be presumed lh a t  the  peraon waa n o l under
the in fluence o f  in tox ica ting  liquo r.

(2 )  I f  the re  waa in exccaa o f  0 .0 5  percent bu t leaa th a n  0. 0  percent 
by weight o f  a lcoho l in  the person's blood, o r  in  exceaa o f  oO but leoa 
than  100 m illig ram s  o f a lcoho l per 100 m i lli li t e r s  o f  the person's 
b lood , o r  in excess o f  0 .0 5  g ram s bu t less than  0 .1 0  g ram s o f  n lcohol 
per 210 li le ra  o f  the person's b rea th , th a t fact does not g ive rim ; to any 
presum ption th a t the  person was o r  was not under the  in fluence o f  
in tox icating  liq u o r, b u t that fac t m ay be considered w ith  o ther compe­
ten t evidence in  de te rm in ing  w hethe r tho person waa under the in f lu ­
ence o f  in tox ica ting  liquo r.

(3 ) //fepen/rt/. f 1.1 c h  1 2 9  S I  A  1 9 H 0 1

( 4 1 I f  th e re  wiim 0 ,1 0  percent o r  m ore by weight o f  a lcoho l in the
 f  *-'*■ lfMi m illiliu > rn
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n f th n  jxTMon’H IiIimhI, o r  (• 10 g ram s  o r  moro o r n lrn tio l | h t  210 l i te r*  n| 
the jk th o ii 'h l im i t l i ,  i t  hI i i i II In* p rp su m ril th n t thn  pernon was uiu |,., 
th«* in flu e n ce  o f in to x ic a t in g  ln |uo r

ll>l For |inr|K)(M>H o f th is  chupter, im rcent hy w e igh t o f  n lro lin l m  t|„ , 
I i IimhI nhn ll In* Inmetl u |m ii m illig ra m s  o f  alcohol |ht  1(H) m il l i l i te rs  ol 
hlnod.

( r )  T ho  p rov is ions o f  (it) o f (Inn unction mny not be construed u> lim it 
tho in troduc tion  o f nny o ther roinpeUHit ovidon ro hearing  u | k i i i  t ((l, 
quoHtion o f w hothor th e  (termm wiih o r  whm not under the in fluence o f 
in tox icating  liquor.

(d ) T o  Ih* considered va lid  under the proviHiotiH o f (h in  section tho 
chem ical iinnlyfliH o f the  person's hroiith o r blood nhnll huve been per- 
r icd according to methods approved hy the D epa rtm en t o f  Public 
i u lc ly  Tho D epa rtm en t o f  Pub lic  S a fe ly  in authorised lo  uppruvu ant- 
iHfactory tochniquen, mothoda, and standards o f tra in in g  necessary to 
uncertain the q u a lifir i ilio iin  o f in d iv id u a l to conduct the anulyain. I f  it 
in entiihlmhed a t  t r ia l th a t a chem ical analynin o f  b reath  o r h lood wan 
pe rfo rm ed  iicconling to  approved mothoda hy a pernon .ra ined  accord­
ing to techniquen, methods, and ntandardn o f tra in in g  approved hy the 
D epartm en t o f Pub lic  Sa fe ty , there  ia a prenumption th a t tho tent 
reau lta a re  va lid  and fu rth e r foundation  fo r in troduc tion  o f tho evi- 
dence ia unneceanary.

(c ) T lie  |MTHon tented may have a physician , o r  a qua lified  techn i­
cian, cheinint, regiMtercd nurae, o r o th e r qua lified  peraon o f the per- 
non'n ow n chiNwing adm ininter a chem ica l test in add ition  to the tent 
ndm inintered a t the d irec tion  o f  n law  en fo rcem ent o ffic e r The fa i lu re  
o r in ab ility  to ob ta in  an  add itiona l teat by a peraon doea not preclude 
the adm iaaion o r  evidence re la tin g  to the teat taken  a t th e  d irection o r 
a law  en fo rcem ent o ffic e r; the fact tha t the person under a rrea t nought 
to ob ta in  auch an add ition a l tent, and fa iled  o r wnn unab le  no to do, iH 
likew inc adm issib le  in evidence.

(D U pon  the request o f  the peraon who subm its to a chem ical teat at 
the requeat o f  a luw en forcem ent officer, fu ll in fo rm a tion  concerning 
the teat, inc lud ing the reau lta o f  it, nha ll be made ava ila b le  to the 
peraon o r  the peraon’a a tto rney .

(d ) T o  be conaidered va lid  under the provis ions o f  th ia  aection the 
chem ical anu lyaia o f  the peraon'a breath o r  blood ahu ll huve been per­
form ed accord ing to methoda approved by the D epa rtm en t o f Pub lic  
Sa fe ty . T h e  D epartm en t o f  Pub lic Sa fe ty  ia authorized to  approve wit- 
ia fn r lo ry  chniquea, method*, and atandurila o f tra in in g  neceaaary to 
aacerta in  .no qua lific a tion s  o f in d iv id u a l to conduct the ana lys is . I f  it 
ia estab lished at tr in l th a t a chem ical an a ly s is  o f b reath  o r  blood was 
pe rfo rm ed according to approved methods by a person t ra in 'd  accord­
ing to techniques, m ethods, nnd standards o f  tra in in g  approved hy the 
D epartm en t o f  Pub lic  S a fe ty , the re  in u presumption th a t the I chI 
resu lts  a re  va lid  and fu r th e r foundation fo r in troduction  o f  the eve
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,<,r 1V "*T‘r,m*,,t
NOTCH TO DKCIHIONH

M o t d h  V b h i c u m  ft 28.35 033

H u  prtvUwg" #aUb
in  Ned fluhaeetlon Ml doea mil aa.

< ealabliah an evidentiary prlvllega.
^  , s ,  Cuull of Appoala of Alaaka a ljtrci 
lhal II Inappropriate *h"
toufla lo coflllrue aulwection <a> aa ealob 
hahing auch a |»rav»le*» by Implication 
r ijaaal) v Municipality of Anchorage, C l 
App Op No AM IKila No A 1(61, 700

p j j  8S7 11VHAI I’ ollco fu lly  aa lla flad the ir obligation
to preaeeva avidane-e by praaarvtng .la 
(tndtnl • braalh aampta, m m  whar* po­
lice did nol taka defendant lo tha boapilal 
ha raquaatrd (bacauaa tb* a laic bad no 
(Mil/act with lhat hoapiUl .or blood a t­
traction!, but oflcccd to Uha defendant lo 
one of too (liter HoapilaU »hlch o f lr r  da 
frndanl refuaed Ward r  Hute, C l App 
Op No (Kile No A-IAID), I ’ Ml
(19671Tooting breath aiyarr fo r  ratdio fro  

quancy Intorferonco. Whan o Umely 
and appropriate cballange U> admlaaibility 
of « breollialyier teat leault la made, a 
municipality muat, at a minimum, dam- 
onelrale lhat Ilia  breathalyier inatrurient 
in queetion waa laatrd auccvaafully for ra­
dio frequency interference iKh'll a l ieaat 
or i* in a manner aubalant'illy complytng 
with Ihe manufarturrr'a re-immenda- 
Ilona, and lhat none o f the conditrona for 
rrlealtng bated tn the manufacturer! KPI 
adviaory occurred between lire time o f tho 
initial RKI teat and the challenged breath 
leal Thayer v Municipality o f Anchor­
age. C l App Op No 30A I Kile No 7HC6I.6A6 P2d 721 II9H4I Admiaaion o f  h reath  lea l reau lle
where aubaUnUal compliance with 
regola linna. Kven where defendant’a 
breath teal waa adminialerrd by an uncar 
tided officer on an mtoaimeter that waa 
nol recalibrated al 60-day mlervala aa re 
quired by 7  A At; 30 0MJ, the teal reaulta 

- ■■ --r-..w |,|r  la-cauae only aub-* . i-

Ct App Op No W l  I Kile No A 11.It I,
71A I* 2d  2 /4  IIVAAi 

Huppraaalon o f breath loat reaulta.
—  A dafandant baa Ihe burden of allowing 
lhal by virtue of aome action or Inaction 
on tha part of Die proaacuUng authority, 
lie waa nol furmahed a reaw.nable meana 
of vanfylng an advarea braalh leal reaolt 
One* lha defendant haa auatamed hia bur 
dan of allowing that he waa not funilahed 
a raaaonable meanr of ratification, he haa 
aalabliahed a prima facie raaa that Ihe 
breath teal reaulta ahould be auppreaaed, 
and In order to avoid auppreaaion, tlie gov 
era men la I agency In queetlon mual llien 
prove by a preponderance of Ihe evidence 
that ila failure to pruvida lha defendant 
an inde|iendenl meana of verifying Ihe re- 
tu l l waa free of fault Htate v Kerr, Ct 
App Op No A6I IK ila Nu A-A^ll, 712
P 2d 400 IIVOAlWaiver o f  objection —  In the a bee nee
of a a pec i fie reeervaUon of tha leeue due
ing I h e  oouree of a tria l, a party falling lo

- —  tmindational gruunda to admla..lu
of a apecinc -----ing the muree of a tria l, a party falling u,
object on foundational gruunda to admla
•ion of blood or breath alcohol (eel reaulta
cannot lalar objert lo lha application of
Ihe atatulnry prreumption of Intoncalion
H trau ly  v State, C t App Op No ABA
(Kile No A 9461, P2d II9H7)

Ju ry  ahould be mode aware o f atatu-
lo ry  preaumpUon. A jury eoneidering
drunk driving, a a u u l t  (involving motor
vehlcleal. manalaugliter, and negligent
homicide caaea ahould lie made aware of
the alalulory prraumption concerning in-
loaication in auhaection la l Urvenrk v
State. C l App Op No 4A5 IPile No
A 'lt ll, 69? I*2d 1059 (IWHAl 

Ju ry  inetruetione. —  In proaecution 
for drunk driving manalaughler and aec- 
ond degree aaaaull, Ihe trial court did nut 
err in inalructmg the jury that i f  il found 
liia l there waa I0“4- or more alcohol in 
defendants blood a l the time of the acci­
dent, it could infer that he waa under the

 1 •ntoaicalmg liquor (branch-- w„
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4 28.35.040

8 ec . 28 .3 5 .0 3 5 . A d m in is t r a t io n  o f  c h e m ic a l te s la  w ith o u t  c on - ■cnt.

NOTES TO DKCIHIONH

Section ahould m il lie r r x l  broadly. 
■ In light n( Ihr fad Dial lha leglrialur* 
haa gone Ui grral Irnglha In avoid aulho 
riling lha |wltce In forcibly take hlood 
laala, Ihia aaclion ahuulil nol lie raad 
broadly llaaa * Municipality of Anchor­
age. Ct Apc Op No 429<FilaNu A 273). 
692 I’2d Mil (19641

Effect o f aaclion. Tha lagialalura 
haa rliminatad a driver'a ability lo rafuaa 
a rbeiiucal aibnaly laal whan an arraalaa 
la involved in an accidanl that raaulta in 
lha daalh of of injury U> anolhar parann 
I’rna v Slate, Hup Cl Op No 2H6I iKila 
Noa 6174, 70621. 664 I1 2d HA4 II9H4I 

Application o f aubaacUun <b> Tha 
fad lhal II waa not practical lo offar a 
defendant a braalhalyiar laal doaa nol 
bring lha raae within aubaeclion Ib io f thia

aadmn, whal doaa aaem to fall within auh
aadion Ib) la a narrow daaa of raaaa where
tha defendant la unconarioua or nlharwiaa
incapable of manifeallng Ida InUnt to re-
fuaa Ituaa v Municipality of Anchoraga,
C l Ap|i (>p No 429 iKilc No A  2731,092 
I ’ 2d 961 <I9«4i

Tha leglalalure'a choice of language 
aae me lo he ronaiatrnt with lha lhaory 
that auheertlon Ibl of Ib li aaclion waa in­
tended lo apply only lo alluationa where a 
blood alcohol leal could lie conducted 
without any violence auch aa whtre an ar- 
realee la unconarioua llaaa v Municipal­
ity of Anchcraga, Cl App Op No 429 
(File No A 2731, 692 P2d 961 119641 

Cited III llerler v Mute. Ct. App Op
No 692 (File No A l  1341. 716 I* 2d 274 
II9H6I

See. 28.35.036. Forfeiture of motor vehicle.

NOTEH TO D K C I8 I0N 8

KecUon Inapplicable lo  alrboala. —  airboal ia nol "a motor vehicle o f a type
A court may mil forfeit the vehicle of a for which a driver'a licanae la required *
paieon convicted of driving while Inton- Stale v Stagno, Ct App Op No 726 (File
rated on public proprdy in an aiiboal, an No A-I686I, I* 2d II9H7)

Article 3. Reckless and Negligent Driving.
S e c tio n
46 Nrgligent driving

See. 28.35.040. Reckless driving.

NOTES TO DECISIONS

Defendant waa "In  actual phyalra l key in (be ignition, given thear factor* of
con tro l" o f her vehicle, where ahe waa control, II ia not nrcreaary lhat Ihe engine
eealed in the driver'a aeat behind Ihe la-running Stale, liep'l of I'ub Safely v
ateeiing whtel. had |**ara*iuti nf Ihe igni Conlry, Sup C t Op No 3297 (File No
lion key arid waa attempting lo pul Ih r  S 17911. I "2d II9HHI
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4 28  36  04 5 M otor Vlincixs 4 2 8 .36  05 0

S ec . 28 .3 5 .0 4 5 . N eg lig en t d r iv in g , (ii) A iicrnon who driven a m o­
to r vehic le in the nlnte in a m nnner which creates hii un ju stifiab le  rink 
o f iiu rin  lo  i i  pcriton o r to p roperty nnd who, nn i i  rem ilt o f  the creation 
o f the rin k , nc tun lly  eniinngerM n pernon o r  p rope rty  in g u ilty  o f n eg li­
gent d riv ing  An urxjunlifiiib le rink in n rink o f  auch n na tu re  nnd 
degree thnt n fa i lu re  to avoid it conRtitu leti a dev iation  from  the atan- 
dard o f  core lh a t a rennonnble peraon w ould obnorvc in tho e ituation . 
P ro o f th a t a de fendant a c tu a lly  endangered r  - t e n o n  or  p roperty  ia 
I’Ntabliahed by allow ing thnt, aa a re su lt o f the dcfendant'a d riv in g ,

(1 ) an  accident occurred;
(2 ) a person, inc lud ing the de fendant, took ovnaivc action to avoid 

an accident;
(3 ) a peraon, inc lud ing the defendant, etopped o r slowed down sud ­

den ly  to avoid nn accident; o r
(4 ) a person o r  p roperty , inc lud ing  the defendant o r the defendant's 

p roperty , was o therw ise endangered.
Ib ) The ofTense o f neg ligen t d riv in g  in a lesser ofTenae than , and 

included in , the ofTense o f  rocklean d riv ing , nnd a person charged w ith 
reck less d riv ing  may he convicted o f  the lesaor offense o f neg ligent 
d riv ing

(c ) A person convicted o f neg ligen t d riv ing  is gu ilty  o f  an in frac tion  
aa provided und e r AS 28 .40 .06 0 .

Id ) L aw fu lly  conducted au tom ob ile , snowm obile , m otorcycle o r 
o th e r m otor v eh id o  rac ing o r e xh ib ition  events a re  not subject to  the 
provisions o f  th ia  nection. ( {  7  ch 74 SLA  1974 ; am  5 6  ch 241 SLA  
1976; am  4 19 ch 144 SLA  1977 ; am  I 43  ch 21 S LA  1986)

Effect o f amendment*. —  Tha' 1986 dnver'a licaruw under AS 28 15 220(b)" al 
amendment deleted "and in addition, the the end of eubeection Ic). 
court may lim it or tuapend the pereon'a

A r t ic le  4 . D u t ie s  F o llo w in g  A cc id en ts .

S ec . 2 8 .3 5 .0 0 0 . A c tio n  o f  o p e r a t o r  im m ed ia te ly  u tte r a c c id en t.

NOTES TO DECISIONS

Effect or InloxleaUon on knowledge. Stale, Ct App Op No. 709 (File No 
—  Trial court did not err in inatnjctinR A I6.1II, 737 P2d 360 I19H7)
the jurora that they could nol consider de- Applied in Wlnalow v Stale, Ct App
frndant'a Inloiication in deciding whether Op No 397 (File No A 103), 686 P2d
he acted knowingly with retard to the of- 1273 (I9H4).
fauaea of failing to remain at Ih* van* of Staled in Dunlop v State, Sup Ct Op 
an accident and failing to render aoaia No 306H iFile Noe R 923, H-II63), 721
lame to an u\|urrd peraon Williama * P2d 604 11986)
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4 2H.a5.0fU) A i.a h k a  St a t u t e s  S u i 'PLEMKn t S 2 8 .3 5 .1 4 6

S e c . 28 .3 5 .0 0 0 . D u ty  o f  o  p o rn  t o r  lo  g iv e  In fo rm a t io n  a n d  r e n ­
d e r  a s s is ta n c e .

NOTE# TO D K U 8 I0N H

T*o-y(«r sentence w ith  five yee*e 
iu ip«nd fd  for failure to r rn d rr  u i l r . 
lane* (fTlrmcri. See Window v. SUUi, 
t:t A|»P Op No 3971 File No A-IH.ll.6AA 
P24 1273 (19841 

Intoxication. Trial court did not arr 
In instructing Ihe juror* lhal thay could 
not cunaider defemUnt't m toiiralion in 
deriding whether hr acted Knowingly 
with regard to the ofTenaea id falling to 
remain at the arena of an accident and

failing lo render aaalatancr to an injured 
person Williama v fllala, Ct. App Op. 
No 700 If lle  No A-16311. 737 P 2d .ICO 
(1087).

Hia led in Dunlop v. Hut*. Sup Cl. Op 
No. 3068 (f ile  Noa K-923, S I  163), 721 
I ’ 2d 601 IIBHCl

Cited In Smith v Hute. Ct App (>|i 
No 729 (File No A-1H6II. 739 P.2d 1306 
(10871.

A rt ic le  6 . M is c e lla n e o u s  O ffe n s e s .
HerUon Section
US Overtaking and paaatng achool hue 261 ConUinrd or confined loada
236 Unauthorized uae of handicapped 263. Anti spray device* required

parking 266 Penalty

See . 28 .3 5 .1 4 5 . O v e r t a k in g  a n d  p a s s in g  s c h o o l b u s . (a ) The
d riv e r o f  a vehicle l lm l approaches from  any d irec tion  a achool bus 
stopped on a h ighway o r  veh icu la r w ay o r  a rea  shu ll Btop not less than 
30  feet from  the school bus before reach ing  it when th e re  a re  in  opera ­
tion on  the school bus flafth ing red lig h la  as requ ired  by regu la tion . 
The d r iv e r m ay not proceed un til the school bus proceeds and the 
fla sh ing  ligh ts are no longe r illum in a ted .

(b ) W hen a school bun is stopped on a h ighway o r v eh icu la r way o r 
a rea , w hether o r not th e re  a re  in opera tion  on the school bus flash ing  
red lig h ts  os requ ired  hy regu la tion , th e  d riv e r o f  n veh ic le  sh n ll y ie ld  
the righ t-o f-w ay  lo  a person crossing a  h ighway, v eh icu la r w ay. o r 
area to  em bark  on o r  d isem burk from  the school bus, w he th e r o r not 
the person is crofuuug w ith in  u m a rked  crossw alk .

(c) T h e  d r iv e r  o f a veh ic le  on a h ighw ay w ith  separa te  roadw ays is 
not requ ired  to  Htop when m eeting oi passing a  school bus th a t is on a 
d iffe ren t roadw ay o r, i f  upon u con tro lled  access h ighw ay , when a 
school bus is stopped o f f  the h ighway in a loading zone lh a t  is  pa rt of, 
o r ad jacent to, the con tro lled  accesa h ighw ay , and  pedeatria ris a re  not 
perm itted to rrosu the  highway.

id ) A d riv e r convicted under thia aection is g u ilty  o f u c lass B  m isde­
m eanor and. in add ition  to o th e r pena ltie s as provided by law , is 
subject lo  a m andatory  assessment o f  s ix  d em erit po in ts under AS 
28 15 221 -  28 .15 .261 .

(e ) A vehicle owner, o r in Ih e  ruse o f  » leased veh ic le  a lessee, is 
gu ilty  o f  sn in fraction  as described in AS 2 8 .4 0 .05 0 (d ) and may lie 
punished hy a fine  not to  exceed $ 100, i f  the vehic le owned o r  leased

J 28  36 .22 5 M otor  V r iiio w w
4 28.35.235

hy the person is opera ted in  v io la tion  o f  th is section. T h e  ow ner o r 
lessee m ay  n o l be pena lized i f  th e  vehicle was sto lon , o r  th e  d r iv e r  o f 
the veh ic le  is  convicted under (d ) o f  th is section. Th is  subsection do «8  

not app ly  to  a  lessor o f  a  veh ic le  i f  th e  le sso r keeps a record  o f  the 
name and  address o f th o  lessee. A v io la tion  o f  th is  subsection m ay  n o l 
resu lt in  the loss n f u d riv e r's  license o r p riv ileg e  to d rive  and  does not 
constitu te g rounds fo r  assessment o f  d em e rit pointa under A S  
28 .15  221  — 28 .1 5 .2 6 1 . T h is  Hubaection does not p roh ib it o r  lim it  the
prosecution o f  a  vehic le d r iv e r fo r  
(4  1 ch 8  S LA  1986 ; am  4 10 ch

Effect o f amendment*. —  The 1987 
emtndinenl, effective January I. I9S8, in 
(hr firal sentence of aubaeclion (el in-

Sec. 2 8 .3 5 .2 2 5 . E n fo rc e m e n t.

NOTES TO

"Daw enforcement officer*". —  Any 
member of the police force of an incorpo­
rated city or borough ia a “ law enforce­
ment officer" for purpoeee of thia aection 
State v. Burke, Ct. App. Op. No. 683 (File 
No A-908), 714 P 2d 374 (19861.

An airport p  officer ia a law en­
forcement oITu r purpoeee of thia eec- 
tion. Clark v. S u l*. Ct App Op No. 716 
(File No A-1849), 738 I* 2d 766 (1987).

E n fo rc em e n t authority. —  Thit tec- 
hon authoniee all "law cnlorcement offi-

v io la t in g  (a ) o r  (b ) o f  th is  section. 
7 6  S L A  1987 )
(cried "(c guilty o f in  Infraction aa da- 
ecrlbed in AS 2H 40<)60(dl and" and aub- 
d ilu ted "fine" fo r "dvil penalty.”

DECISIONS

con" lo atop any vehicle whuee driver haa 
committed a atalawide traffic ofTenee in 
the ofTicer'a preeente, regardleea not only 
of whether the olTenee waa committed 
within the territorial lim it* of the juria- 
diction which employed the officer, but 
atao of whether the vehicle i i  In the terri­
torial limila at the time the officer decide# 
to make the atop State v. Burke, Cl App. 
Op No. 583 (File No A-908). 714 P 2d 374
(19H6).

S e c . 2 8 .3 5 .2 3 5 . U n a u th o r iz e d  u s e  o f  h a n d ic a p p e d  p a r k in g ,
(a )  A person m ay no t p a rk  a m oto r veh ic le  in a p a rk in g  p lace reserved
fo r d isab led  o r  m ed ica lly  handicapped persons un less

( 1) th e  person has a  specia l pe rm it issued by  the depa rtm en t under
AS 2 8 .1 0 .4 9 5 ;(2 )  the m oto r veh ic le  d isp lays a specia l license p la te  issued to  d is ­
ab led o r  handicapped persons under A S  2 8 .1 0 .1 8 1 (d ); o r

(3 )  the m oto r veh ic le  d isp lays a specia l license p la te  o r  p e rm it is ­
sued to  d isab led o r  handicapped persons by ano th e r sta te , province,
te r r i to ry , o r  coun try .(b ) A  person who v io la te s  th is section is  gu ilty  o f  an  in frac tion .
U pon  conviction the cou rt shu ll im pose u fin e  o f no t le ss  th an  $100 . 
(4 2  ch 11 SLA  1 9 87 )
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ft 2 8 .36 .261  A u n k a  St a t u t e s  S up p lem en t § 2 8 .3 7 .0 2 0

B ee . 28 .3S .2S1 . C o n ta in e d  o r  c o n f in e d  lo a d s . (n ) A person mny 
not d rive  a m otor veh ic le  louded w ith  mind, g ra ve l, rock, o r  H im iiur 
m sterin lH  on u h ighway unlewi

( 1) the load ia contained o r  confined to p reven t t lie  load  from  d rop ­
p ing , sh iftin g , leak ing , o r eacaping, cxcep l tha t Hand o r o th e r sub- 
'■tanecH m ay be drop|>ed, Hprinklcd, o r  sp rayed fo r the purpose o f  c lean ­
ing o -  m a in ta in ing  the h ighway n r p rovid ing  truction ; and

12) the load  is Huhjocted to  trco tm en t hy methods, approved by the 
comm iasioner by reg u la tion , designed lo  se ttle  t lie  load o r  rem ove 
looae m ate ria l before the vehic le is d riven  on the h ighwuy.

(b l I f  a cover is used to conta in  o r confine u load be ing  d riven  on a 
highway, the cover shn ll be secu re ly  fastened to p reven t the  cover 
from  becom ing loose o r  detached, o r from  being a h aza rd  to o th e r users 
o f the h ighway. (S 1 ch 6 2  SI*A 1986 )

B ee . 28 .35 .2S 3 . A n t i- s p ra y  d e v ic e s  r e q u ir e d . A person m ay not 
d rive a m otor vehic le on u h ighway un less the veh ic le is equipped with 
fenders, mud (laps , o r o th er an ti-sp ray  devices adequate to p reven t the 
vehicle from  being a hazard to  o ther users o f  the h ighw ay . (§ 1 ch 6 2  
SLA  1986)

S ec . 28 .35 .2SS . P e n c lt y . t. person convicted o f  v io la t in g  AS 
28 .36 .251 o r 2 8 .3 5 .2 5 3  is g u i lty  o f  an in frac tion . (§ 1 ch 6 2  S LA  1986 )

Chapter 37. Driver Li< ense Compact.
Article
1. Ccneral FW m om i ( i i  20 37 010 - 28 37 (MO)
2 Compact Terma ( i i  28 37 110 —  28.37 180)

Article 1. General Provisions.

SecUon Section10. Compact enacted 30. Eipcnaca of adminiatralor20 Liccnaing authority 40. Eieculive head

Sec . 2 8 .3 7 .0 1 0 . C o m p a c t  e n a c te d . The  D r iv e r  License Compact is 
enacted into law  und entered in to  w ith a l l o th e r ju risd ic tion s  le g a lly  
jo in in g  in it in the fo rm  sub s tan tia lly  contained in A S  2 8 .3 7 .1 1 0  —  
28 .37 .19 0 . (§ 18 ch 6 0  S LA  1986 )

S ec . 28 .3 7 .0 2 0 . L ic e n s in g  a u th o r i t y . In  th is chap te rm  " l i ­
censing a u th o rity "  w ith  re ference to tliiH s to le  men' :>m o f
ino lo r vehicles in the Depart men I. o l I'u ld lc  Mnle li . . .n l
ahull iu rn is lt to the app rop ria te  au th o rity  o f  ano the r pi. ly  s ta te  the 
in fo rm ation  o r  documents reasonab ly  necessary lo  fa c ilita te  t lie  ad­
m in istra tion  o f  AS 2 8 .3 7 .1 3 0  —  28 .37 .15 0 . (5  18 ch 6 0  SLA  1986 )

88

S 2 8 .3 7 .0 3 0 Motor V e h ic l e # * 2 8 .3 7 .1 1 0

S e c . 2 8 .3 7 .0 3 0 . E x p e n s e s  o f  a d m in is t r a to r . T lie  compact ndriiiu- 
is t ra to r  p rovided fo r in  AS 2 8 .3 7 .1 7 0  is  not en tit led  tn add ition a l com ­
pensation on account o f  serv ice as the adm in is tra to r, hu t is en tit led  tn 
ux|M>nses incu rred  in connection w it li tho du ties and responsib ilitie s 
as thn adm in is tra to r, in  the same m ann e r as fo r  expenses in cu rred  in 
connection w ith o th e r du ties o r  responsib ilitie s o f  the o ffice o r em p loy ­
ment. <5 18 ch 6 0  S L A  1986 )

S e c . 2 8 ,3 7 .0 4 0 . E x e c u t iv e  h e a d . In  th is chap ter, w ith  reference to 
th is s ta te , tho term  "execu tive  head" meiinH t lie  gove rno r. (§ 18 ch 6 0  
SLA  1986 )

A r t ic le  2 . C o m p a c t  T e rm s ,

HecUon 8«cUon
110. Kindinga nnd policy aULomant 160. Application nf other alat* law*
120. Compact definitions 170. Administrator of compart
130 Reports of convictions 180 Compact aa law; withdrawal proco-
140. Effect of conviction in party state dure
160 llruunda requiring refuaal to issue Ii- 100. Construction and validity; aeverabll-(tvcenae ily

S e c . 2 8 .3 7 .1 1 0 . F in d in g s  a n d  p o lic y  s ta tem en t , (a ) T he  p a rty  
BlateH find th a t( 1) the sa fe ty  o f  th e ir  stree ts and h ighw ays is m a te r ia lly  a ffected by 
Ihe degree o f  com pliance w ith Btate law s and locul o rd inances re la tin g
to th e  opera tion  o f  m o to r veh ic les;

(2 ) v io la t ion  o f  a  law  o r  o rd inance is evidence th a t the v io la to r 
tnga> <s in conduct th a t  is lik e ly  to  endanger the sa fe ty  o f persons and
propei y ;(3 ) the con tinuance in force o f  a  license to d rive  is predicated upon 
compliance w ith  law s and o rd inances re la t in g  to the opera tion  o f  m o­
to r veh ic les , in w h ichever ju risd ic tio n  the vehicle is operated.

(b ) i t  is the  po licy  o f  the pa rty  states to
( 1) p rom ote com pliance w ith  the law s , ord inances, and adm in is tra ­

tive  regu la tion s re la t in g  Lo the ope ra tion  o f  m oto r veh ic les by th e ir 
d r iv e rs  in oach o f  the ju risd ic tio n s  w here those d rive ra  opera te m oto r
veh ic les;(2 ) m ake the rec ip roca l recogn ition  o f  licenses to d r iv e  and e lig ib i l­
ity  fo r  them  m ore ju s t  and equ itab le  by considering th e  o ve ra ll com pli­
ance w ith m oto r veh ic le  law s, o rd inances, and adm in is tra t iv e  reg u la ­
tions as a  cond ition precedent to the continuance o r  issuance o f  a 
lirn n so  hy reason o f  which the licensee is au thorized  o r  perm itted lo

>liii In in the (nit I v s lid e s  l i  IH d l  (II) HLA IIIH Iil.iiutriilii (1 utiil ill VO
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(b l T h e  a dm in is tra to r o f  each party hU iU ) s h a ll fu rn ish  lo  the  o il
m in is trn to r nl each o th e r p a rty  s ta te  th«> in fo rm a liun  n r documents
reasonab ly  necessary tn fiiciliLato the nd in tn iatrn tion o f  th e  compart (ft 18 ch GO SLA  lOHti)

S ec . 2 8 .3 7 .1 8 0 . C o m p a c t  an la w ; w ith d ra w a l p ro c e d u re ,
(a ) The compact nhn ll liecome effective an to any state in  which thn 
compact hocomen eiTectivo nn t h o  Ih w  o f  t h a t  ntate

th) A p a rty  ntate mny w ithd raw  from  the coinpnr* hy enacting  a 
n tn tu lc  repea ling  th " compact nn tho law  o f  the n ljte , hu t n w ith ­
d raw a l m ay  not take  e ffec t u n t i l nix monthn n ite r L ie executive head 
o f  tho w ithd raw ing  ntu le  hun g iven  notice o f th* w ithd raw a l lo  the 
execu tive houdn o f  n il o th e r p a rty  states. W ithd raw a l doea not nll'ect 
the  v a lid ity  o r app licab ility  by the  licenning r  ithoriticn o f  ntnten re ­
m ain ing  p a r ly  to the compact o f  any rep o rt i f  conviction occurring 
before the  w ithd raw a l (ft 18 ch 6 0  S1.A I f  16)

S e c . 2 8 .3 7 .1 9 0 . C o n n t ru c t io n  a n d  v a l id  ty ; n e v c ra b i li ty . The 
compact ahu ll lie lib e ra lly  conntrued no nn to • (fectuute itn purposes 
T h e  proviHionn o f  the compact a re  aeverub le und i f  any  phrunc, cluune. 
sentence, o r  proviHion o f  th e  compact in dec la red  be c on tra ry  to the 
constitu tion  o f  any  pa rty  ata te  o r  o f  the U n ited  Staten o r tha  app lica ­
b i lity  o f  i t  to a  gove rnm en t, ugency, person o r circumstance is he ld 
in va lid , th e  v a lid ity  o f  th e  rem a ind e r o f  th e  compact and the  app lica ­
b ility  o f  it  to any  gove rnm en t, agency, person o r  circumstance s h a ll 
n o t be a ffected by it. I f  the compuct is he ld c on tra ry  to  the constitu tion  
o f  any  p a rty  s la te , the compact s h a ll rem ain  in fu l l force and  effect hh 
to the rem a in ing  HtntcH and  in  fu l l force und e ffect as to the sta te  
affected us to a l l Hevernble m atte rs , (ft 18 ch 6 0  SLA  1986 )

Chapter 40. General Provisions.
8* -Uon Sec Uon
f>< Penally for violation* of law, regul*' 100 Definition* for title 

lion*, ami municipal ordinance*

S ec . 28 .d 0 .0 5 0 . P e n a lt y  f o r  v io la t io n s  o f  lu w , re g u la t io n s , a n d  
m u n ic ip a l o rd in a n c e s , (a ) I t  is a m isdem eanor fo r  a person to v io ­
la te  a p rov is ion  o f th is  t i t le  unless th e  v io lu tio n  is by th is  t i t le  o r o th e r 
la w  declared to be a fe lony o r un  in frac tio n .

(b ) A person convicted o f  a m isdem eanor fo r a v io lu tion  o f  a p ro v i­
s ion  o f th is  t i t le  fo r w h ich  a n o th e r p ena lty  is  not specifica lly  provided 
is pun ishab le  by a fine  o f  n o t m ore th n n  $ 5 0 0 , o r by im priso nm e n t fo r 
not m ore I lim i 90  days, o r  by ImiI I i I i i  a d d itio n , the p riv ile ge  lo  d riv e  o r 
the  re g is tra tio n  o f vehiclea m ay Im< n i is |h < ii i I i s I  o r revoked
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(c) Unless otherw ise specified by  luw  u person convicted o l a v io la ­
tion o f u regu la tion  adopted under Ib is  t it le , o r a m un ic ipa l ord inance 
regu lating vehic les o r tra ffic  when the m unicipa l o rd inance does no l 
c o r r e s p o n d  to a p rov is ion  o f th is  t it le , in gu ilty  o f  an  in frac tion  and is
p u n is h a b le  b y  a fine nut lo  exceed $300 .

(i l l A n in frac tion , as provided fo r  in (c ) o f  thin section, is not consid ­
ered a c rim in a l offense and m ay not re su lt  in im prisonm en t, n o r is u 
fine iin|*>sed fo r the comm ission o f  an in frac tion  considered a |ienu l o r 
c rim in a l pun ishm ent; n o r mny the comm ission u f a s ing le  in frac tion  
resu lt in thn loss o f  ii drive r's  license o r  p riv ilege  lo  d riv e  in  th is  state 
except as may re su lt from  the accum u lstion  o f  p o inU  under AH 
28 15 221 —  28  16 .201 , o r  the reg is tra tion  u f veh ic les, n o r does u p e r­
son cited with nn in frac tion  have  a r ig h t to t r ia l hy ju r y  o r to  court
appointed counsel, fe ) I R e p e a l e d ,  i R c h  8/5 S I . A  1 9 H 7 . I U  60 -1 -8  ACLA  1949 ; am  4 12
ch 241 SLA  1976 ; urn ftft 2 2 , 2 3  ch 144 S U  1977 ; am  ft 6 ch 8 5  SLA  
1987)

Effect of amendment*. - The l!)H7 
amendment repealed mlwetlion (el, con­
cerning overweight pensltiee

NOTES TO DECISIONS

DrerequUlte to  eueperuloa o f llcenee lion Ib) le not e penally promt ion dealing
or privilege to drive. A driver'a Ii- epec'Dcall? wilh Ihe often*# of driving
rente or privilege k, trive cannot properly while licenae euepended. rather it i* a ge
tie lutpended unleae Ihe driver w m  In fact MrM penally provision, broedly applir*
I,rented or olherwi»e actually privileged b|e lo violation* of *11 Till# 2H provision*
I I I  drive e motor vehicle w ithin Ihe eUU. (o r „ hith Ihe *p«.rir penelliea are given
Knberte v Slate. Ct App Op N o 47H v ruu>  Cl App Op No t7S
(Kile No A-3421, 70) I id  H16 I 9061 (Fit* No A-3421, 700 P ld  Sir. IIOHAl

Ceneric penally pruvialon. —  Subeec-

S«c . 2 8 .4 0 .1 0 0 . D e f in i t io n s  f o r  t it le , (a ) U n le ss  o therw ise specifi­
c a lly  defined o r  unless the context otherw ise requ ire * , in  th is t it le  und
in regu la tion s adopted under th is  t it le

( 1) "cance l”  meana the annu lm en t o r te rm ina tion  by fo rm a l action 
o f the departm ent o f  a ce rtifica tion , reg is tra tion , license, p e rm it o r 
p riv ilege  issued o r a llow ed  under thin t it le  o r  regu la tion s adopted 
under thia t it le , Ix.-causc o f an e rro r  o r  defect in  the document issued o r  
the app lica tion  fo r issuuncc o r  bccauoo the person ho ld ing the  docu­
m ent is no longe r en tit led  to  it;

(2 ) "com m issioner" m eans the com m issioner o f  pub lic sa fe ty ,
(3 )  "departm ent" m eans the  D epartm ent o f  Pub lic  S a fe ty ;
(4 ) "d riv e r"  meana a peraon who d rives o r  is in  actua l physical

con tro l o f  ii vehicle.(6 ) "d riv e r ’a licenae", o r  " license" when used in re la tion  In  d riv e r
licensing, m eans n license, p e rm it, nr p riv ilege  tn obtain  n d rive r's
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license, whether nr out ii iM-raon holds a v a lo l license issued in th is  o r 
another ju risd ic tion , (it clri vi* a m otor vehicle under I lit* lawn o f I InnS t llt l' ,

tfi) "h ighw ay”  m ean* (lit* e n t ire  w id th  !<etween the Is iundn ry  linen 
o f e v e r y  way th a t in  p u b l i c l y  m ain ta ined  when a  part o f  It in open to 
the p u b l i c  for pu r |NMU-a o f  vph icu liir t ra v e l. inc lud ing but not lim ited  lo  
every a tre e l and the A la sk a  ntate m a rin e  highway ayntem b u t  not 
veh icu la r wayn o r  a reaa ,

17) "m o to r veh ic le" m eana a vehic le which ia s e lf p rope lled  except ii 
vehicle moved by hum an o r an im a l power,

(HI "m o to rcyc le " meana a veh ic le  h a v in g  a neat or Huddle fo r th e  une 
o f  the r id e r  and designed lo  tra v e l on n o t more than  th re e  whetda in 
contact w ith  the  g ro u nd , the te rm  doen n o l include  a tra c to r;

(91 "m otor d riv en  cyc le " rricann a m otorcyc le , m oto r aeooter, m o to r­
ized bicycle, o r a u n ila r conveyance w ith u m otor attached and huving 
an engine w ith M l o r lean cubic cen tim ete rs o f  d isp ln rem cnt;

(101 I R t p m l e d ,  i H H  c h  7 4  S L A  W H S  I

(1 1 ) "o ffic ia l tra ffic -c on tro l device" mennn a  aign, m gna l, m ark ing , 
o r othci device not iiiconniatent w ith th ia  tit le , placed o r  erected by 
au th o rity  o f  a ntate o r  m un ic ipa l agency o r o ffic ia l hav ing  ju riad ic tion , 
fo r the purpoae o f  t ra ffic  regu la ting , w an tin g  and gu id ing ;

( 12) "ow ner" meana ii pernon. o th e r th an  a lienh o ld e r, hnving the
p roperty  in  o r t it le  to a veh ic le , in c lud ing  bu t not lim ited  to  a peraon
en tit led  to  the uae and |ronaeaaion o f a veh ic le  aubject to  n nccurity
in te rca t in  ano ther p t raori, b u t exclua ive  o f  a loanee under a leaae no l 
in tended aa aecun ty ;

(1.1) "rev o ke " meana th e  te rm in a tio n  hy  fo rm a l action  o f  th e  d e p a rt­
m ent o r a cou rt c f  a c e rtif ic a tio n , re g m tra tio n . licenne, p e rm it or p r iv i ­
lege ianued o r a llow ed  u nd e r th in  t i t le  o r  re g u la t io n  adopted under 
th ia  t i t le ; th e  c e r tif ic a tio n , re g ia trn lio n , licenae, p e rm it o r  p riv ile g e 
m ay not bo reiaaued, renewed o r  rea to rrd  d u r in g  the tim e  for w h ich 
revoked, how ever, a fte r th n t tim e , nn app lica tio n  fo r n new  c e rti 'co te , 
re g in tra tion , licenne, p e rm it o r p r iv ile g e  m ay be mude;

(141 "ro a d w a y" meana th n t portio n  o f  a h ig hw a y  denigned o r o rd i­
n a r ily  uned fo r ve h ic u la r tra v e l, excluaive o f  th e  a idew a lk . berm , or 
ahoulder, even th o u gh  th e  a idew a lk , b en n , or ahou ldcr ih uned by 
pomona r id in g  bicyclea o r  o the r hum an  powered vehiclea, and in  the 
event th a t a h ig h w a y  includea tw o  o r m ore  neparatc m ndw aya. the
te rm  refern to each roadw ay aeparate ly b u t not lo  a ll auch roadwaya 
co llec tive ly ;

(1 5 ) "Huapeiid" meana the  tem po ra ry  w ithd raw a l by fo rm a l action o f  
the departm ent o r  a rou rt o f  u ce itifica te , reg in tra tion . license, perm it 
o r  p riv ileg e  inaucd o r a llow ed  under thia t i t le  o r  regu la tion s adopted 
under thin tit le , e ffec tive  fo r  u period  o f  t im e  which muat lie specifi 
c a lly  deaigna led by the depnrtm ent o r cou rt.
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i II I)  " tru ff le ”  meana pedestrians, ridden or herded nn im ala , vehiclea 
and o ther convryancea e ith e r s in g ly  o r togethe r w h ile  uaing a h igh ­
way or veh icu la r way o r area which ia open to  pub lic  uae fo r pur|ioNcn
o l t ra v e l;117 1 "underinHured m otor veh ic le" mennn a  m otor vehicle licensed 
fo r h ighway uae with ren|iect lo ow tie rid iip , ope ra tion , m aintenance , o r  
une fo r which the re  in ii liod ily  in ju ry  o r  pro|M-rty damage inNurnncc 
(Milicy o r  a Ixmd applicab le nt the tim e o f nn accident and the am oun t
o f in su rance o r liond (A ) is lean than  the lim it fo r un insu red  nnd undcrinnured coverage
o f the iriaured'a po licy ; o r

( I I )  haa been reduced by paym ents to  persona o th e r then  an inHured,
in ju red  in nn accident, to less than  the lim it fo r  un insured and under-
in su red  coverage o f  the insured'a po licy ;

(IH ) "veh ic le " meana a device in , upon, o r  by which a person o r 
p roperty  m ay la- transported o r  d raw n  u j k i i i  o r  immediately ove r a 
highway o r  veh icu la r way o r  a re a  except dnvicea used exc lusive ly
upon sta tiona ry  ra i ls  o r tracks ; and 

(1 9 ) "veh icu la r way o r a rea " means a way, path o r a rea , o th er than 
a h ighway o r  p riva te  p roperty , which is designated by o ffic ia l tra ffic  
con tro l devices o r custom ary usage nnd which is  open to  I*- pub lic  fo r 
purposes o f  pedestrian o r veh icu la r tra v e l, and which way o r a re a  mny 
Is- restricted in use lo  pedestrians, bicycles, o r  o th e r specific types o f 
vehicles ns determ ined by the  departm ent o r  o th e r agency hav ing
ju risd ic tion  ove r the way. pa th  o r area

(b ) T lie  com m issioner sh a ll adop t reg u la tion s  to define o th e r te rm s 
winch a re  used in th is  tit le  and  in  regu la tion s adopted under th ia  t it le . 
(4  60-1-1 A< I.A 1949 , am i  3  ch 81 S I.A  1973 ; im  44 13, 14 ch 241 
S I.A  1976, am  5 I ch 136 S LA  1977 ; am  4 14 ch 70  SLA  1984; nm 4 I 
ch 13 SLA  1985 ; am  4 88 ch 7 4  S LA  1986; nm  4 2  ch 130 S LA  1988 )

K (Y « ( »r im sndmenU. Th* first paragraph I lO lo f *uha*rtion Is l. which d* 
IBS.*, am*ndmant in paragraph <91 o f aub- fined 'municipality ”  
ar-rlion la) auhallluted "50 or l*aa" for Th* IVMS am*ndm«nt. *fr«tiv*H»pl*m 
"l*aa lhan 160' am) d»t»t*d "or with nol lo  b*r | .  m ss . .uU tiluU d  "permit. or pnvi
riCM*i fiv* brak* horaepowrr" al Ih* *nd teg* lo obtain a dnnrr'a lit»na** for "p»r-
of Ih* paraxraph m il or pritrilexe' Is  aubaertion la  MAI

Th* aerond I Baft am.-ndnwnt r*|>*al*d
NOTK8 VO DECISIONS

Applied In Conner * SUU, Ct App Cltr-d in .Slat* » Robtrlaon, C l App
Op No IM  It'll*  Nn A 5741.fiVfl I*2d 6S0 Op No 77H iKil* No A 23301, P 7d
II9H&I, Caulkina v Slal*. Ilrp 'l of l “ub ilSMHi.
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Chapter 35. Miscellaneous Provisions.
Article
1 Offense* Involving Property Right* III 28 .15 01ft —  28 .'IS 026 >
2 Operating While Intoxicated, Implied Conaenl i l l  28 35.030 —  28 35 0381
3 Keckles* end Negligent Driving ( I t  28 36 040. 28 .15 0451
4 Outie* Following Accident* ( I t  28 35 060 -  28 35 13016 Miscellaneous Offense* l | |  28 35.135 —  28 35 245)

A rt ic le  1. O ffe n s e *  In v o lv in g  P r o p e r t y  R ig h to .
Section Section
16 Tampering wilh or damaging a vshl- 24 Renting a motor vehicle

d r  26 Failure lo return rental vehicle

Sec. 28.35.010. D r i v i n g  a  vehicle w i t h o u t  o w n e r ' s  consent. 

IRepea l c d ,  9 21 c h  1 6 6 S I + A  1978. F o r  c u r r e n t  Inw, s e e  A S  11.46.484.1

S e e . 28 .3 5 .0 1 5 . T a m p e r in g  w ith  o r  d am ag in g  a  v e h ic le . A per* 
son . w ithou t the r ig h t to do so, mny not tam per w ith n vehicle , set o r  
a ttem pt to set n veh ic le  in m otion, o r damage n p a rt o r component o f  
n v e h i c l e . 5  ch 241 S LA  1976)

Collateral refrrencea. —  7A Am Jur.
2d, Automobile* and Highway Traffic,
It 354.356 

61A C J 8 . Motor Vehiclea. t  673.
What constitute* nlTrner of "tampering" 

with "motor vehicle” or content*, 42 
AI.K2d 624

Sec. 28.35.020. C o n v i c t i o n  in l a r c e n y  prosecution. IRepesled, 9 2 1  

c h  1 6 6  S I . A  1 9 7 8 1

S e c . 2 8 .3 5 .0 2 4 . R e n t in g  a  m o to r  v eh ic le , (a ) A person mny not 
ren t a m oto r veh ic le  to  a person un less the person ren ting  the vehicle 
is p rope rly  licensed under th is t it le  o r. i f  a nonresident, the person in 
p rope rly  licensed u n d e r the laws o f  the ju risd ic tion  o f  a person ’s re s i­
dence.

<b) A person m ny not ren t a m otor vehic le u n t i l the person has 
inspected the license o f the person to  whom the veh ic le  in to be rented , 
nnd hns verified  th e  identification o f  the licensee.

(c ) E ve ry  peraon ren ting  a m oto r vehicle sh a ll keep u record o f the 
reg is tra tion  num ber o f the vehic le rented, the nam e, address nnd 
license num ber o f  the person to whom  the vehic le is ren ted , nnd the  
da te  nnd place w hen nnd where the  license o f  the in tended d rive r was 
issued. The  record s h a ll be open to  inspection by a  pence o fficer o r  
employee o f  the depa rtm en t acting in an o ffic ia l capacity.

Id ) E ve ry  person ren ting  a m oto r vehic le sh a ll com ply with th e  
fin anc ia l re sp ons ib ility  requ ircm ento o f th is  tit le .

Validity and construction cf statute 
making it a criminal offense to "tamper" 
with motor vthlcle or contents, or to 
obacure registration plates. 67 AlXJd 606
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i 2 8 .35 .02 5 A l a s k a  Statvtk h « 28 .35 .02 6
(ct lE f f e c t lv c  J u n e  8 , 1085.1 A person who ren ts  m oto r veh ic les to 

o thers sh n ll p rov ide ch ild  sa fe ty  devices in su ffic ien t q u an tity  th a t a ll 
persons to  whom Ihe vehicles a re  lo  Im? rented can comply w ith  the 
requ irem en ts o f  AS 2 8 .0 5 .0 9 5 . 18 5  ch 241 SLA  1970 ; nm ji 2 ch 0 9  SLA  
1984)

Effect o f  amendment*. Tlir 1984 Collateral reference*. —  tilA  C J 8, 
amendment, effective June 8. 1985, added Motor Vehiclea, 44 76<>e. 768c 
aubaeclion (al.

Sec. 28.35.025. O h t a i n i n p  r e n t a l  vehicle w i t h  intent to defraud. 
I R e p e a l c d .  § 2 5  c h  1 4 4  S L A  1977.)

S ec . 28 .35 .02C . F n l lu r c  to  r e tu rn  r e n ta l v e h ic le , (a ) A person in 
possession o f u m otor veh ic le  under nn ag reem ent in w ritin g  which 
requ ires the person to re tu rn  the vehicle to n p a rtic u la r plnce o r  ut a 
p a rtic u la r tim e who re fuses o r w ilfu lly  neglects to  re tu rn  i t  to the place 
and a t the  tim e specified in thp ag reem ent in w riting  w ith  tho in teM  
to dep rive  the ow ne r o f  th e  veh ic le  o r to convert it  to  the person ’s own 
use, o r who secretes, conve rts , s e lls  o r a ttem pts to  se ll th e  veh ic le  o r 
any  p o rt o f  it is, upon conviction , pun ishab le by im prisonm ent fo r  not 
m ore than  five yea rs , o r  by u fin e  o f not m ore th an  $ 1,0 0 0 , o r by both.

(b ) In  th is section , "w ilfu lly  neglects" menus om its , fa ils , o r  fo rbears, 
w ith  a conscious purpose to iq ju re , o r w ithou t regard  fo r the rig h t*  o f 
tho ow ner, o r w ith  ind iffe rence w hether n w rong is done the  ow ner o r 
not. (i 1 ch 37  S LA  1964 ; nm § 18 ch 144 SLA  1977 )

NOTES TO DECISIONS

Thia aection la not vague. Speidel v 
SUU.Sup Ct Op No 584 (F ileNo 19141. 
460 I* 2d 77 <19fi9l

Concern o f aection. A ll that thia 
aaclion ia concerned with la the protection 
of ona aelect group of panama in lha bua|. 
naaa comm unity —  I how who rent automo­
bile* Speidel v Slate. Sup Ct l)p  No 584 
iElla No 10141. 400 l>2d 77 119691

Thia aection doc* not represent what 
could Im  rlaaaiflrd aa a "pub lic  welfare 
offenae." Tha health. safety and welfare 
of tha public la not involved S|iaidal v 
State,Sup C t Op No 584tEileNo 10141. 
460 P 2d 77 l|969i

The baalc In firm ity n f thia aertion 
p rio r to the 1977 amendment waa 
apparent. Thia aaclion allowed a man 
to be convicted of a crime though he had 
acted entirely innocently, inadvertently nr 
negligently Aleav State. Sup C l Op No 
689 (Tile Ni I224» 484 T 2d 677 119711

Under the terminology of Ihia aection 
prior lo the 1977 amendment It wna poo- 
aible to lie guilty o f the olTenae when there 
waa an entire lack of any conacioua depri­
vation of pro|M>tty or intentional injury 
Alei v Stale. Sup Cl. Op No 689 iflle 
No 12241, 484 I* 2d 677 119711

Linder thia aection prior tu the 1977 
amendment a |«*r*on might aufTer a felony 
conviction for a rimplr negligent failure to 
act To make aurh an act a aerioua crime 
without regard to an awarenea* of 
wrongdoing or thp intentional infliction of 
Injury ia inconaialent with the general 
law To cunvicl a peraon of a felony for auch 
an act. without proving criminal intent, la 
to deprive auch peraon of due protect* uf 
law Alea v Stale, Sup Ct Op No 689 
i Kile No 12241. 484 I’ 2d 677 (19711

If one failed lo ra irn an automobile out 
of neglect, without any intention to 
deprive the owner of hi* property or to 
convert property to hi* own uae. or of doing
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wrong to the owner, he waa made guilty of 
a felony prior to the 1977 nmendmenl of 
Ihia aectlon although he might have acted 
unwittingly or inadvertently or negli­
gently Thia waa rtmlrary lo the general 
condition nf criminal liability whirh 
rrcpilred not unly the doing of an act, but 
alao the ealatence nf a guilty mind during 
lha commiaalun of Ihe net. Alea v. State, 
Sup C t Op No 689 (Kile No 1224). 484 
I’ 2d (577 <19711 

Extent tn w h irh  aectlon waa valid. —  
Till* aection prior to the 1977 amendment 
waa valid and might Im utilired (o impoae 
criminal reaponaihlllly on ruict to the 
eatent thnt h r  fnilrd In return a motor 
vehicle "with conacioua purpoae to injure" 
the owner of the vehicle Speidel v. Stale, 
Sup Ct. Op No 584 (File No. 10141, 460 
I ' 2d 77 09691 

Extent lo which aectlon waa Invalid. 
—  Under Ihe term* of thia aectlon prior to 
the 1977 amendment there waa no eacape 
from a felony conviction and a poaaible 
five-year priaon term for aimpla neglectful 
nrgligent failure lo return a rented auto­
mobile at the time aprcified in the rental 
agreement To make auch an act. without 
conaciouanraa of wrongdoing or intention 
to inflict injury, a aerioua crime, and crim- 
inala of thoae who fall within ita inter­
diction. i* inconaiatent with the general 
law To convict a peraon o f a felony for auch 
an art. without proving criminal intent, I* 
to deprive auch peraon of dut procea* of 
law To the eatent lhat thia aectlon 
permitted lhat to happen, it waa invalid 
and of no effect However, thia aection waa 
Invalid and Ineffective only to the eatent 
mentioned, and nol In Iln entirety It waa 
aeverable hy virtue of AS 01.100.10. 
Speidel v. Stale. Sup. Ct. Op No 684 (Kile

Nu 10141, 460 I12d 77 111819)
In  overturning thl* aectlon, Ih r 

auprrm e court adhered to the general 
ru le o f law and dictate nl juatice whirh 
m iiiic *  lhal locunalilule guilt there muat 
lie nol only a wrongful act hut a criminal 
intention Alea v. State, Sup Cl Op Nn 
(.89 I Kile No 12241, 484 I ' 2d 077 (19711

l l te  raaentlal purpoae o f Speidel v. 
State,Sup.Cl.Op No 684(Kile No 1014), 
460 I’ 2d 77 119691, waa to prevent crim­
inal liability for a aerioua felony from 
being imposed in n manner akin In alrlct 
liability, that ia. without rrgard to the 
arcuaed'a awarrneaa of hia conduct and 
intent to commit the proacrilmd act Alea 
v Slate, Hup tit. Op No 089 IKile No 
12241. 484 I’ 7d 677 119711

The glat of Ihe offrnae under thia aec­
tion ia failure In return an automobile with 
a conacioua purpoae' to injure the owner 
and not mere failure tn pay Ih r rental 
price. Hence, the ronatitutional prohibi­
tion again*! Imprlannment for debt haa nrt 
been violated Speidel v. State. Sup Cl. 
Op No 584 IKila No 1014). 460 I ’  2d 77 
<19691

f'rlon loua Intent not Inherent In of- 
fenae. —  Dy defining "wilfully neglect*" 
no apecifically, the legialature .ndicaled 
that the ordinary criminal or felonioua 
inlent, aa in Ihe caae of larceny, la not 
Inherent in the offrnae of failing to return 
a rented automobile Speidel v State, Sup 
Ct Op No 584 IKile No 1014), 460 P.2d 
77(1969)

Quoted In State v. Campbell. Sup. Ct. 
Op. No. 11491 Kile No 22941.636 I* 2d 105
(19751.

Cited in Kimoktoak v Stale, Sup. Cl 
Op No 1704 i Kile No 31771. 584 P2d 25 
U978I

Collateral reference*. —  Criminal of- 
fenaea in connection w ilh rental of motor 
vehicle*. 38 AI.HId 949

A r t ic le  2 . O p e ra t in g  W h ile  In to x ic a te d ; Im p lie d  C o n se n t .
Sec-tlon
30. Operating a vehicle, aircraft o 

watercraft while intoxicated
31 Implied conaent
32 Kefuul to aubout to chemical teat
33 Chemical analyai* of hlood
34 Surrender of licenae or permit

Section
36 Administration of chemical trata 

without conaenl
36 Forfeiture of motor vehicle37 Remiaaion of forfeiture*
38 Municipal impoundment and

forfeiture
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Ektc. a*' 3 8 0.10. O p e ra t in g  « v e h ic le , a i r c r a f t  o r  w a te r c r a f t  

w h i le  in t o x i r u t r t l .  (n l A perwin rumrnitH the c rim e o f d riv ing  w h ile  
in toxicated i f  the pernon o p e rn t o R  o r  dnvim  n m otor vehicle o r operaten 
an a irc ra ft  o r a w a t e r c r a f t

( 1 1 w h ile  tinder the in fluence o f  in tox icating  liq u o r, o r any con tro lled  
HuliHtance listed  in AS 11.71 140 — 11 .71 .100 ;

(2 ) when, iih determ ined hy a chem ica l test taken  w ithin fo u r houra 
a fte r the a lleg ed  o ften no wna comm itted , the re  in 0 .1 0  percent o r m ore 
by weight o f  a lcoho l in the ponton** blood o r 100 m illig ram s o r m ore o f 
a lcoho l per lO O m illi li te rn o f b lood, o r  when the re  iii 0 .1 0  g ram s o r  m ore 
o f  a lcohol per 210  lite rn  o f  the person's b reath ; o r

(3 ) while the portion ia under the combined in fluence o f in tox icating  
liq u o r nnd an o th e r milmtancc.

Cb> D riv ing  w h ile  in toxicated ia a clana A m isdemeanor.
(c ) Upon conviction u n d e  nn nection the court hI i i i II im j one a m in i­

mum aentence o f  im prinor . o f  n o l leaa than  72  consecutive hou rs 
and a fine o f  not less than +250 i f  the person hnn no l been p rev ious ly  
convicted in thia o r  an o th e r ju risd ic tion  o f  d riv ing  while iriloxicuted 
under th is o r  ano th e r law  o r  ord inance w ith  sub stan tia lly  s im i la r  
e lem ents o r  re fu sa l to subm it to a chem ical test under AS 28 .3 5 .0 3 2  o r  
anothe r Inw o r  o rd inance w ith sub s tan tia lly  s im ila r e lements. Upon 
conviction tinder th is  section the cou rt sh a ll impose a m inim um  sen ­
tence o f im p risonm en t n f not less than  20 consecutive days and a fin e  
o f  not less th an  $ 5 0 0  if, w ith in  the precedin r J  yea rs , the person has 
been p rev ious ly  convicted once in th is  o rn n o th e r ju risd ic tion  o f  d riv in g  
w h ile  in tox icated und e r th is  o r ano th e r Inw o r  ord inance with substan ­
t ia l ly  s im ila r  e lem en ts o r  re fu sa l to subm it to  a  chem ical lest under A S
28 .35 .03 2  o r  an o th e r law  o r  ord inance w ith  substan tia lly  s im iln r 
o lements. Upon conviction under th is  section the court sha ll impose u 
m inim um  sentence o f  im p risonm en t n f not less than  30 consecutive 
days nnd a  fin e  o f  not less th an  $ 1 ,0 00  if, w ith in  the preceding 10 y ea rs , 
the person has been p rev iou s ly  convicted in th is  o r another ju risd ic tion  
o f m ore th an  one o f  the fo llow ing  offenses o r  hns m ore than once been 
previous ly  convicted o f  one o f  the fo llow ing  offenses: (1 ) d riv ing  w h ile  
intoxicated under th is  o r an o th e r law  or ord inance with sub s tan tia lly  
s im ila r e lem en ts ; (2 ) re fu sa l lo  subm it to a  chem ical test under A S
28 .35 .03 2  o r  an o th e r law  o r  ord inance w ith  substan tia lly  s im i la r  
e lements. T h e  execution o f  sentence may not be suspended nor mny 
probation bo g ran ted  except on rend ition  that the m inimum  im p rison ­
ment provided in th is  section is served . Im position o f sentence may not 
be suspended. In add ition , i f  th e  o ffense invo lved  d riv ing  a m otor v eh i­
c le fo r which a d r iv e r ’s license is requ ired , the  person's d rive r ’s license 
sh a ll be revoked in accordance w ith A S 28 .15 .181  nnd the vehicle used 
in comm ission o f  the offense mav be fo rfe ited under AS 28 .35 .036 . In  
addition , the court sh a ll o rd e r, and u person convicted under th is sec­
tion shn ll und e rtake , fo r a te rm  specified by the cou rt, thnt prog ram  o f
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alcohol education o r  re h a b ilita tio n  th a t the  court, a fte r consideration 
o f  any in fo rm a tion  com piled under (d ) o f th is  Hection, finds appropria te .

(d l Except as p ro h ib ite d  by federal Inw o r re g u la tio n , every provider 
o f trea tm en t program s to w h ich  persons a re  ordered under (c l o f th is 
Hection sha ll Hupply th e  A laska  c o u rt system  w ith  the in fo rm a tion 
regard ing  the cond ition  nnd tre a tm e n t o f those pcrsoim  as the  supreme 
cou rt may requ ire  by ru le . In fo rm a tio n  com piled u nde r th is  subsection 
is con fiden tia l nnd m ny o n ly  be used hy a c o u rt in  sentencing  a person 
convicted under (c) o f  th is  section, or by an o ffice r o f th e  court in 
preparing  a presentenco re p o rt fo r the  use o f the c o u rt in  sentencing a 
person convicted u nd e r (c) o f tliiH section.

(e) A  person w ho iH sentenced to  im prisonm en t fo r 72 consecutive 
hourH upon n f irs t conv ic tion  under (c) o f th is  section and who in n u t 
released from  im p ris o n m e n t a fte r 72 hours m ny not b r in g  nn action 
aga in s t the state o r a m u n ic ip a lity  o r its  agents, officers, o r employees 
fo r damages re s u ltin g  from  the a d d itio na l period o f  con finem ent i f

(1 ) the employee o r  employees w ho released the person exercised due 
care and, in  re leasing  the person, fo llow ed the standurd  release proce­
dures o f the  prison fa c ility ; and

(2 ) the a dd itio n a l period o f  con finem ent d id  not exceed 12 hours.
( f j  For purposes o f  th is  section, convictions for both  d r iv in g  w h ile

in tox ica ted  nnd fo r re fusa l to  s u b m it to a chem ical test o f b rea th  under 
AS 28 35.0311a), i f  a r is in g  ou t o f u s ing le  transaction  und n s ing le 
a rres t, are considered one previous conviction.

(g) In  th is  section,
(1 ) "operate an a irc ra ft,”  means to  use, nnvignte , p ilo t, o r tax i nn 

a irc ra ft in  the airspace o ve r th is  s ta te , or upon the land o r w a te r inside 
th is  state;

(2 ) "operate a w a te rc ra ft"  means to nav iga te  or use a vessel used o r 
capable o f being used ns a rneanH o f  tran sp o rta tio n  on w a te r fo r recre­
a tio n a l o r com m ercia l purposes on a ll w aters , fresh or sa lt, in land  o r 
coastal, inside the  te r r ito r ia l l im its  o r under the ju r is d ic t io n  o f the 
state , (ft 50 -5 -3  AC LA  1949 ; am  ft 1 ch 107 SLA  1955 ; am ft 1 ch 121 
SLA  1967; am  ft 4 5  ch 3 2  S LA  1971 ; am ft 4 ch 74 SLA  1974 ; nm ftft 2 , 
3 c h  15 2S LA  1978 ; am  ft 2 8 ch 94 SLA  1980 ; am ft 10 ch 1 2 9 SLA  1980 ; 
urn 5 21 ch 45 S LA  1982 ; am  ftft 13 —  15 ch 117 SLA  1982 ; am  ftft 13 
—  15 ch 77  SLA  1983 )

Itevito r's note«.—  In 1984. former sub- tlie end of llie third sentence and subnli-
section if) wn« redesignated nn present tutcd''AS28.l5.18r'for''AS28.15.210tcl"
subsection Ig) nnd former subsection (g) in the fourth sentence,
wnn redesignated as prenent subsection If). The second 1980 amendment rewrote

Cross references. —  For sentences for the section, 
dnss A miwlemennors, see AS The first 1982 amendment substituted 
12.66.0MfilhH.1l nnd 12 66.136(a). "nr nn.v controlled nuhstsnce listed in AS

Effect o f amendments. —  Thu first I I  71.140 —  11.71.190" fiir "depressant,
1980 nmrndmenl. in subsection (al as it hsllucinogenic, stimulant or narcotic drug
existed prior to the second 1980 amend- ns defined in AS 17.10.23011.1) and AS
ment, deleted "under AS 11.06.150” from 17 12.160(3)" in subsection (all 11.
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' I I I *  tu -c o n d  1 9 8 2  a i n r n d m c n l  a d d e d  " n r  

o p e r a t e s  * l i  m n  (m I I  n r  n  w i d e n  i s f C  I n  t in -  
e n d  o f  I h *  i n t r o d u c t o r y  l a n g u a g e  n f  s u b s c i  
l i o n  1* 1, n n d  I n  s u b s e c t i o n  I n ,  m k Im u i u l« -i l 
" 7 2  c o n s e c u t i v e  h m i r n "  lu r  l l i t e t  ( -u n s e e n -  
l i v e  d n y * "  n l  t h e  m n l n f  ( I n '  f i n d  a r n t r n r e ,  
n u lw l i l u l . n l  " o f  d r i v i n g  w h i l e  i n t o x i c a t e d  
I n  t i l l *  o r  n n y  n l l i m  • l o t *  n r  c i i n v lc t l i i n  u f  
r e f u s a l  l o  * u l i i i n t  In n  c h m n i r n l  l o t  o f  
b r e a t h  u n d e r  A S 2 H ,'lfi 0 3 2 "  f o r  " u n d e r  I Inw  
s e c t i o n "  I n  I I I *  s e c o n d  m > i ) l # n i r ,  H in t n d t l i - d  
th* l a n g u a g e  l* e g m n in g  " u n i * * *  I h r  s u b s e ­
q u e n t  c o n v i c t i o n  in  w i t h i n  o n *  y r n r "  t n  Ihr 
e n d  n f  I h *  s e c o n d  s e n t e n c e  111*  n n n r n d -  
m e n t  n ln n  a d d e d  s u h - ic c l i n n *  I d  n n d  ( g i  

T h *  I IIK .' I  n i n p i i d i n r n l  i i i  p a r a g r a p h

NOTES TO

la-gialnlivr history. Sr* Vnn llnm t 
v SUI*. I I App Op No 149 (File No*, 
6046. WMH. III HO I, l!f.:l I* Zd 343119821 

Thl* n rrlinn  wm» nol rnnclm l In vio­
lation u f Ih r onr-nubjrrt ru lr. Vnn 
llrunl v Slntr, C’l. App Op Nn OH iKilo 
No* 6046. 6064 . 6IRm. 646 I ' 2d 872 
119821.

Th* prohilnlinn nn driving wlnlr under 
the "combined influent* of intoxicating 
liquor and another sulistanrr" i* no vague 
thnt it foil* In prost rila- nn nrliv ily npnrt 
from aulwection Cun I J. nnd il rnnnot l>* 
given any tonnlruclion lluil would cnrrrtt 
thia failure Williford v Klalr.Sup f l  Op 
No 2751 I File Nn 59R6i. 674 P.2d 1129 
(19831.

The meaning of "combined influent*" ia 
clear. Williford v .Slide. Sup C l Op No 
2761 (File No 59861.674 P 2d 132911983) 

The term 'another aulwtnnr*" I* 
unronntitutiunnlly vague because a pemnn 
ia given no nolirr na In what substances, 
when used in rnmbinalion with altnhol, 
are prnhihilrrl W illifo i.lv Slate, Sup CT 
Op. No 2751 (File Nn 5986), 674 I ' 2d 
1329(19831 

Ih e  word "drug" rnnnot In* nulwlilutrd 
lor"*ub*t*nre." which I* nol defined under 
the driving while intoiirntrd Iowa, nine* 
under the dictionary definition*, "sub- 
alance" i* not aynonyrnou* with "drug." 
but ia a much hrunder term, rnrompnaaing 
all matter, not ju tl medicinal auhalanrea 
Williford v Slate. Sup Ct Op No 2761 
(File No 59861. 674 P 2d 1329 119831.

Conatilutinnality u f warrantlraa 
arreat* fur vlulatlun*. AS 12 261133, 
which permit* n |»dire idTirer l« or rent n 
defendant foi violation ol tin* *erlion on 
probable cause but wilboul a warrant, 
doe* not violate Ala>k* Conat. art 1.4 14

la*2i Irinerted ", aa determined otferiae 
waa ciiinmilli-d." rrwrnl* aubaectinn It') 
nod lidded aubaerllnn Ifl

Edllnr'a note* For declaration of 
Irgialnllve purpoae. nee t I, ch 45. SI.A 
1982 ill (lie 1982 Temporary and Special 
Ail« and Resolve*

Opinion* o f Nttnrnry general. Th* 
lernt "public alreel nr highway" ia aufh 
c lenlly luimd tn Hit lud* aulali viaion at reel* 
dodtinted lo III* public 11165 Op All y 
Oen . No 10 

The Department of Public Safely mny 
enforce Ihia aetllon nnd AS 28 35 040 on 
aulHliviamn road* under public uae 1965 
Op A ll y (len , No 10

DECISIONS

prohibiting unreaannahle aeorclie* and 
nplture* and Ih* corresponding pmviaiona 
of III* frdrrnl cnnatilulinn lircaua* the** 
riinatituliiiiiiil pmviaiona are not ofTended 
hy warranllea* aennhea or arreat* Imard 
on exigent circumatnmea and Ihe legisln- 
till*  haa determined tlial exigent circum- 
atnncea exiat where there ia probable rauae 
to believe n aua|>rct la driving while niton- 
ruled Proctorv. Stair, Ct App tip  No 83 
(File No 67181, 643 P 2d 6 119821

1980 amendment enacted 
rnnatilu lionally. Ihe  1980 veramn of 
Ihia nection, which with thrre other 
amendment* tn the driving while Intoxi­
cated atalute. wna added to a loll changing 
vnrioua xtate liquor law* (Senate Hill 365 
ch 129. SLA 19801 hy Ihe free conference 
committee, waa not enacted in violation of 
Alnakn Conat. art II. I  14 amcr the 
conatitutionnl requirement lhat hill* be 
read three timei doe* not extend lo an 
amended hill wh*n Ihe amendment* do nol 
change th* subject of th* bill Vnn llrunl v 
State, Ct App <)p No 149 tFlle No* 
6046. 6064. 61891. 653 P 2d 3< l II9H2I 

Am i in acrurdance w ith Uniform 
Rule 12(b). The 1980 veramn nf Ihia 
•return, which with Ihree other amend 
ment* lo the driving while intoxicated law 
waa added In Senate Hill 365 (ch 129, SLA 
19801 by the free conference committee, 
waa nol enacted In violation of Rule 42(b) 
of the Uniform Rule* of th* Alaaka State 
legislature a nice the amendment wax 
"germane" lo llir bill, which changed var­
ious stale liquor lawa Van llrunl v State, 
IT App Op Nu l49iFile Noa 6046.6064, 
lilKfJi. 663 P 2d 34.1 U982I 

This section prohibit* a person who 
la under the Influenre of Intoxicating 
liquor being In actual physical control
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of a vehicle with Ha motor running 
Jacnbaon v State, Sup Ct Op No 1282 
I Fite No 247Hi, 661 l '2d 936 119761

Iteaaonable eiieplclon o f Inloxlca- 
thin. —  Police officer’* suspicion that 
driver was poeaihly intoxicated and poeed 
an Imminent dangrr while driving we* 
reasonable I arson v Slate. Ct App Up 
Nn 292 (File No 71671. 669 P.2d 1334 
(IIIH3)

The word* "operate" anil "d rive " 
have d iffering connotations and refer to 
different arte Jamie..o v Slate, Hup Ct 
Up No 1282(File No 2478). 661 P 2d 936 
U976)

Aa a genet il proposition, It appaara that 
"to operate" include* a larger clae* of 
activities than "In drive " While one who 
drives * vehicle must necessarily in that 
process operate it. the reverse la not neces­
sarily art Jacoliaon v State, Sup. Ct Op 
Nn 1282 (File Nn 2478). 561 P. 2d 935 
(1976)

A conviction under subsection (al o f 
thia aecllnn ranno t be baaed on the uae 
o f a drug which had not been 
apeclflrally designated liy regulation aa 
a drug which earned criminal sanctions 
for its uae while driving Crutchfield v. 
State, Sup C1 Op No 2207 (File No 
4574). 627 P2d 196)1980)

Itlgh t to counsel guaranteed- —  
When convicted for violating thia aection, 
a peraon may receive a fin* of not more 
than >1.000 or a term of imprisonment for 
not more than one year, or troth Therefore, 
euch case none in which Ihe right tocrrun- 
•el i*gu*r*nlcrd *11 accused by (hr Al**k« 
Constitution tlregory v State, Sup. Ct 
Op No 1269 IFile No 24671.550 P 2d 374 
119761.

R ight to counsel before breathaly ier 
teat. —  When a person ia arrea ted for 
operating a motor vehicle in violation of 
•tat* nr local drunken dnvlng ordinances, 
• nd request* tn contact an attorney, the 
arrestee must he afforded a reasonable 
opportunity lo do *o before being required 
to decide whether or not lo tubmit to a 
breathalyier lest; *nd where srreatee i* 
denied thst opportunity, ■ubaequently 
obtained evidence, whether In form of toot 
results or of refusal lo lake teat, must be 
suppressed Coprlin v. Stats, Sup. Ct Op 
No 2617 iFitr Nos 6453, 5706). 659 P 2d 
1206(19831

TI)* s ta tu to ry  righ t to  con tact *nd  ton - 
su it w ith  counse l p r io r In  be ing  requ ired  to 
decide w b rib e r ot not to  subm it tn a 
h re a th a ly ie r  le s t la not an  abso lu te  one, 
whirh m ight In vo lv e  * d e ls v  long  enough 
to  Im p a ir (ra tin g  re su lts , bu t, ra th e r , a

limited one of reasonable time soil npp.u 
(unity that ran lie reconnlrd with the 
implied consent statute* fupelln v Stale 
Hup Ct Dp No, 2617 (File No* 6453. 
6708). 669 P 2d 1206 (1983)

Nu right tn counsel during video 
taping of field aobriety testa. A per­
son suspected of npersting s motor vehicle 
while under the Influence of intoiicsllng 
liquor Innw driving while intnsirntrdi has 
nu right to have counael present during the 
video taping of field aobriety testa pec 
formed at the request of Ihe arresting ofli 
cer Anchorage v (ieher. Hup. Cl Op No 
1824 IFll* No* 4016. 4037. 3827. 40461. 
692 P 2d 1187 (1979). Coprlin v. State. Cl 
App Up No 343 I File No A-361,678 P.2d 
60811984)

Field sobriety testa distinguished 
from  lineup* o r taking o f handwriting 
exemplars. —  See Anchorage v (irlier, 
Sup Ct Op No 1824 (File Noa 4016. 
4037. 3827. 4046), 692 P.2d 1187 ) 1979) 

Presumption In brea tha ly ier result.
Under the wording of AH 28 36 033, the 

hreathalyrer result ia clearly viewed os 
Ihe presumptive equivalent of the amount 
of alcohol in the person'* hlood "at the lime 
alleged", in other word*, at Ihe lime Ihe 
offense waa committed, not Just when the 
hreathalyrer examination was admini*- 
lered Doyle v Stale, Cl. App Up No 43 
IFll* No 61151. 633 P 2d 306 11981 •

To be charged under thia aectlon 
ra ther than city of Anrhorage Munic­
ipal Code 9.28,020 when both pmviaiona 
apply lo the M i n e  general farts does nol 
constitute in  arbitrary spplirxlmn of the 
law violative of constitutional safeguards 
of equal protection Wester v. State. Sup 
Cl Op No 1106(File No 21691.628 P 2d 
1179 (19741, cert denied, 423 US 836.90 8 Ct 60. 46 L Ed 2d 64 11976)

When hlood-alcohol teata ahould lie 
suppressed. —  lllood-alcohol test 
findings should he suppressed where the 
Mood wsa withdrawn from a conscious 
noneonarnting prison without sn *nr«t 
substantially contemporaneous wilh Ihe 
taking 1-aylsnd v. Slste, Sup Cl Op No 
11501 File No 22641.535 P 2d 1043119751, 
•(Td, Sup Ct Op No 2739.549 P 2d 1182 
119761, overruled on other grounds. City nf 
Anchorage ». Oelier. Sup Ct Op Noa. 
3827. 4016. 4037. 4046. 692 P 2d 1192 
11979)

In pcoescuting a charge of operating a 
motor vehicle while under the influence nf 
inlnairating liquor Inow driving while 
inloairatedl law enforcement officials 
cannot utilue the results of a blond alcohol 
test, when the blood used in perfotnung
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lit* teal waa n l r ic ln l  frnm Ihi' ncruaed 
agalnal hixnr In i will, after irfiiaal In hiiIi 
mil In h liroi.' Iml vf examination 
Anchorage » iMvTiRUp 1*1 l ip  Nn IH24 
IFI*. Noa 4111 II. 10.17, 3827. 404111. 692 
P,M «ih . 110701. See (intc« lo AS 
j u 35o:i i  m rm  ii.I3

Trooper arriv ing nl accident acene 
rnnr.nl arreat fnr itrunk driv ing 
w ithout warrant. The AlH«kn legiala. 
lure haa claaalfied IkiIIi rn  klraa ilnvuiK 
and op*ialing or driving nn nulninnluln 
under the in llurnrr uf intoxicating ll«|uor 
aa miodemenriorx Tima, n alnte trooper 
who or I m il at nn accident ncenn cnulil nol 
arreat a driver withnul n wnrrnnl fur 
•ither reckleaa driving nr drunk driving 
aince neither nf tlieae otlrnai-a wna 
committed nr allempli-d iii Inn preaenre 
Loylllld V Slnle. Slip I ’l tip  No 1150 
(Kile No 72AH..VI5112d KM.1119761, ntTd, 
Sup Ct. Op No 2739, 540 I* 2d IIH2 
119761, overruled nn oilier groimda. C ity of 
Anchorage v tlrhr-r, Sup t 'l  Op Noa 
362V, 4010. 4037. 10411. 692 I ’ 2d 1192 
(19791

The fa rt thnt n man ronaum rd from 
•even In ten uuucea u f w hiakry during 
an 18-hnur period wna nol ahown liv llir 
evjdenre lo neieaannly rnuae I. m to l>e 
intoxicated llerlrnui v tlnrrla. Sup Ct 
Op No 393 tKile No (!77l. 423 I ' 2d 1MI9 
(1967)

Effecl n f a lro lin l ronaumplion nfler 
accident ia ju ry  i|Uealinn. The laain* nf 
whether rirul to wlinl extent didrndnnl'n 
conaumption of nlcohol nller the nn ldent 
hut before n hrruthidyu-r examination 
affected hia brrnlluilyrer reaull wna n 
queelion whirh wna pro|narly left for Ihe 
Jury. Doyle v Stnte. Ct App Up No 43 
(File No 61161. 63.3 I* 2d 306 • 111811

State need nol nhow thnt riefendanta 
knew they were Intoxicated. Tlie 
atate need nol nlmw thnl defendnnln 
actually knew thnt Ihrv were under Ihe 
Influence of intoxicating liquor or ihnl 
I heir hlood or lirealh nlmhnl levela were ill 
eiceaaofl) III. Vnn llrunl v Stale. ( I App 
Dp No 98 lFile Now 61146, 6064. 61891, 
646 P.2d 872 119821

Preserving brenlh anmplea. Due 
procenn ctn'iac uf Ihr Alnakn Conalitulmn 
require a proaecution lo mnke rrnaonuhle 
effort* to preaerve hrenl h sample nr Intnke 
olhrr atepa tn allow defendant lo verify 
rwulla nl hrrnllullwer leal Municipality 
of Am lining, » .‘ V I i non. I I App U p  Nn
1 15 IF i le  N.m. 1 (447.11724. 1 .726). I i l 9  I* 2d 
256119821

Preservation o f hlood aample. 
Where blond anrnple wna luken by nn.l wna

in |N>aaeanion of hoapilnl where defendnol 
aniipl.l Irnntineiit followlnK ear accident, 
nnd where, on Ihe fnrla of Ihe nine, lailh 
drfrndnnl mill alnte luid «.p|w.r(iiinly lo 
preaei vo Ihe nnmple. Ir oil court did not err 
ill nilniK thnt Ihe IiI.hhI leal reaulln war 
iidiiiiaail.le even though Ihe alnte hud not 
nought preaervallon of the hlood aoiiiple 
llrndleyv Slnle,(3 App Op No. 248(File 
No 73361.662 I ' 2d 093 (10831 

Hlood lenla nn hualneaa recnrda. - 
Keaulta ol il hoapilnl blood iilrohnl leal are 
ndnuaaildo iia liunlnnw rerorda In driving 
while intoxicated proaecution upon proper 
foiiiohit ion Hradtey v State. 13 App Dp. 
No 24H (File No 73361. 062 I ' 7.1 993 
119831

Kvldence Ihnl defendant drove 
erratically nnd appeared Inlnxlcated
lonrrraling officer. wna properly ndiT.ilteil 
aince aucll evidence would tend tu 
rorrohornle n hre.ithnlyrer reading 
ahowiiig nn elevnled blond nlcohol level. 
(l>me v. State, Ct App. Op No 169 (File 
No 03751. 654 I ’ 2d 795 IIU82I 

Effect n f eharRen fnr u th rr  viola* 
tinna. Although defeiiilnnl lin.l Imm-ii 
omvirtrd of leaving the acene of nn acci­
dent nnd nrqulMcd id falling tn exerdae 
core In i.void colliding with tini.ther vehi­
cle, rolhilernl eatoppel did not preclude 
defendnnt'a auhaequenl proaecution for 
o|M-rnluiK a motor vehicle under Ihe iiillu- 
rneeof inlnxtentlnK liquor Miller v Slnle. 
Ct App Op No 135 tFill* No 54291.052 
I ’ 2d 494 119821 

la-aaer Included nffenxea. —  Defen- 
dnnl'a prior conviction for leaving the 
acr-ii- of nn accident nnd hia ncquittnl fnr 
fmlure to rxerciae enre to nvoid colliding 
wilh nnother vehicle did not Imr hia proa, 
rcution for operating n motor vehicle 
under the intluencr of intoxicating liquor 
undrr Ihe atntc nnd fedcrnl conatitutionnl 
proviaiona prohibiting placing n criminal 
defrndunt twice in jeopnrdy a,nee the atnle 
could not have diacoverrd If*'  evidence 
neceMnry to convict defemont of 
operating n motor vehicle under the influ­
ence of intoxicating liquor prior to hia tnnl 
fnr leaving the acene nnd fulling lo avoid 
Ihe Occident in Ihe exerrlnn of due dili­
gence Miller v. Slute.Ct. App Op No 135 
i File No 54291. 652 1* 2d 494 119821 

Knhnnrcd licenae revocation. —  Con- 
virtmn under another ntntr'a atatutc mny 
la- iim-d for pur|*MM n of enhanced licen»c 
levin nil.i l l  illiilri AH 28 16 IH I'I.i t'nMer 
v Slnle, Cl App Dp No lll l l I File No 
61441. 626 I ‘.2d 313 H9MII

Application of three year licenae r< o- 
cation prnviaion of AS 28 16 I8 llb l to
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defeiidmit wlioae prior two OMVI 
(operating n motor vehicle while under the 
influenre nf mtoxlrnling liquor or druga) 
convlcllniia were in 1974 and 1976 did not 
violate (lie conalitutionnl prohikitiima 
agmnal rx poal facto Inwa. Carter v. Slnle, 
Cl. App Op No OKI (File No 61441, 625 
l*.2d 313 119811.

fox-a I ordinancea, —  Municipality'n 
ordinance which aouglil to Impooc crim­
inal aanctinna ngnimt persona who drove 
after ronaunung alcohol on the note baala of 
the quantity of alcohol conaumed nnd 
without regard to the exietence or lack of 
exiatenre of nny nctunl influence or 
impairment in driving related to alcohol 
conaumption wna inconaiatent with the 
atntr'a alntutory framework for drunk 
driving, under which the crucial element 
for Impoaltlon nf criminal penaltiea waa 
the exiatenre orndunl influence or impair­
ment and Ihua invalid. Simpaon v. Munic­
ipality of Anchorage. Ct. App. Op. No. 57 
(File Noa 4945,4946.5288), 0351’ 2d 1197 
119811

For cnoe ronatru lng thia aectlon and 
former AS 28.16.210(c). —  See Danka v 
Stale, Sup Ct. Op. No. 2216 (File No 
49521.619 I* 2d 720 0  980).

Evidence held aufflclent lo aupport 
verdict o f guilty. See Heck v. Slnle, 
Sup Ct Op No 31(1 I Kilo No 611), 408 
P.2d 9%  11965)

Conviction under thia section ndm'n- 
alble aa evidence in proving negligence 
In (uliaequent civil action. —  See Scott 
v. Rohcrtaon, Sup. Cl. Op. No. 1678 (File 
No. 3436). 581 P.2d 609 (1978)

Sentence upheld. —  Sentence of 120 
days' incarceration, three year*' licenae 
revocation, mid a $1,000 fine was not 
eiceoai ve for ofTcnae ofdriving while intox­
icated Kennedy v Stale. Ct App. Op. No. 
215 I File No 08301. 057 P.2d 859 (1983).

Applied in Deere v. United SUtea, 208 
F 2d 912 <9lh Cir 19591; State v. Gibaon. 
Sup. Ct Op No 1215 (File No. 2416). 543 
P 2d 40011975); Wire v. Slate.Sup. Ct Op. 
No. 1593 I Fill- No 35161, 577 P 2d 227 
l I97HI. I,edbeller v. Slate,Sup. Ct. Op. No. 
1682 (File No. 35001,581 P.2d 11291 978);

State v. (iiiaidi-rna, Hup. Cl Op. No. 1782 
(File No 3738). 589 I*2d 87011979); Kr-i-l 
v. Stale, Hup. Cl. Op. No 2(Ki3 iFile No 
4408). 009 P 2d 655 (ItlBOl. Nelson v 
,Slate, t 'l  App Op. No. 1291 File No. 0222), 
(150 P 2d 42011982); Ahnognek v. State, Cl 
App. Op, Nn 147 I File No 66011,662 P 2d 
605 11982); Mclrker v HUte, Cl. App. Op 
No 208 IFll* No 59191. 068 P,2d 147 
(19831; Coleman v. Stale, Cl. App. Op. No 
229 (File No. 7216). 658 P 2d 136411983); 
Wilaon v. State. Ct. App. Op. No. 366 (File 
Noa 7523, 7620. 7833). P.2d 
(1984).

Quoted in Oily of Fairbanks v. Sc brock. 
Sup. Cl Dp No 667 tKilo No 10321, 467 
I* 2d 242 1191191; Snll.org v Slate. Sup. Ct. 
Op No 1478 (File No. 31991. 508 P2d I 
(19771; KIhuiii v. Slnle, Sup Cl Op. No 
100(1 (File No, 34951,677 P 2d 698 II97HI 

Stated iii Godwin v. Slate. Sup. Ct. Dp 
No 1270 (File- No 27931, 551 P2d 453 
I IU7(ii, Williama v State, Sup Cl. Op. No. 
21 HO i Kile No. 43071,616 P 2d HHI 1198(11; 
Pnacua v Slate, Cl. App Dp No. 46 (File 
No. 61641, 633 l*.2d 1033(1980.

Cited in (iullnrdi- v. Slate, Sup. Cl. Op. 
No 794 I File No 16001, 497 P.2d 9.1 
(19721. Slate v. Neaae. Superior Court, lat 
Jud. Dial., Cr. No 72-23 11972); Ravin v. 
Slat,-. Sup Ct Dp Nu 1160 (File No. 
2136), 537 P.2d 494 (19761. Loyland v 
Slate, Sup. Ct. Dp. No. 1263 (File No. 
27.191, 549 P 2d 1182 • 19761; City of 
Kodiak v. Jackson. Sup. Ct. Op. No. 1741 
IFile No 34801, 584 P.2d 1130 (19781; 
Weatdahl v. Slate, Sup. Ct. Dp. No. IHIH 
(File No. 39281, 592 P2d 1214 (19791; 
(Irnliam v. Slate, Sup Cl Dp. No. 2403 
(File No 40921, 6.13 P2d 211 11981); 
Ketrler v. StiiU-. Cl. App Op No. 47 (File 
Noa 6009.51181.634 P 2d 561119811; City 
ofAnchorngev Richnrda, Cl App Op. No 
1731File Noa 0.187.0459,6504.0540), 654 
P 2d 797 (1982), Crrary v. Stnte, Ct App 
Dp No. 262 iKile Noa. 6777, 07781. 663 
P 2d 226 (1983); Jenaen v Slate. Cl. App 
Op No. 271 (File No. 74881, 667 P 2d 188 
(1983); Stole v. Murnn, Ct. App. Op. No 
277 (File No. 76141. 667 P2d 7.14 I198.1i

Collateral rrferencea. —  7A Am Jur. 
2d. Automobilea and Highway Tralfic. 
1 2P*' el ois|. III Am Jur Trlnla, pp 
123 229. 1/ Am Jur POF 2d. pp I -50.

01A IM S .  Motor Vehiclea. I t  37 025 
tn 637

Driving niilnmolnli. while intoxicated aa

n auhalantive criminnl olTeriM-. 42 AI R 
1498. 49 AI.R 1392. 6H A l.ll 1.756. 142 
Al.ll 555

Klled of etiiliita* on civil loilnlilv nl |a i 
aon driving automnhile while under inllu 
ence nf liquor. 66 AI.R 327 

Degree or nature of intoxication for
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|)i i i |hhm-h ill nl ill mi- nr nrilmnni'i’ niiikin* <1 
n criminal ollcnso In Ii|wrnl<* nil nillnmo- 
Iiilo while m llm l condition, 142 A l.ll .r>-r>h 

Whnl m ii "motor vehicle" w llliln slat- 
ulrn ninkinii il nn ofi'ansr In drive while 
intoxicated, 88 Al.l(2d I HO 

Right In Irinl bv lurv in crinnnnl pros­
ecution for driving while Intoxicated or 
similar nllcnsc, Hi AI.RJd 137.1

Driving under Ihe influenre. nr when 
addicted In Ihe line, of drugs ne criminnl 
oITeliee. 17 AI.R.Id HI6 

Applicnlnlily. lo oprrntlim of inolnr 
vehicle on private properly, nf lexmlntion 
ninkinx drunken drivinx n criminnl of- 
feline. 2H Al.lf.1d 038

Whnl nmounln lo violation of drunken 
drivinx nlntule in ollicer'ii "prenence" or 
"view" no nn lo permit wnrrnnllenn nrrent. 
7-1 AI I;: 111 I (38 .

Whnl cnnnlilulen drivinx. operating. or 
tieinx in control of motor vehicle for 
purponen of drivinx while intoxicated ntat- 
ule or ordinnnce, 9.1 AI.ILId 7.

Reckless drivinx nn lenner included of­
fense nf drivinx while intoxlmled or aim- 
ilnrchnrxe. 10 AI.IMlh 1262.

Denial of accused'* rnpient for initial 
Contact wilh nltorney —  drunk drivinx 
cnnen, IH Al.K4lh 705.

S<*c. 2 8 .3 5 .0 3 1 . Im p lie d  c o n se n t , (n l A person wno operntes o r 
d rives a m otor veh ic le  in th is  stnte o r who operntes nn o irc ra ft  ns 
defined in A S  28 .35 .030 (^ 1111 o r who operates a w n te rc ra ll ns defined 
hy AS 28  3 5 .0 3 0  (j»ii2i sh a ll he considered to hnve given consent to a 
chem ical test o r tests o f  the person ’s b reath  fo r the purpose o f 
de te rm in ing  the a lcoho lic  content o f the person ’s hlood o r b reath  i f  
law fu lly  u rrested  fo r nn o ffense aris ing  out o f acts a lleged to have been 
comm itted w h ile  the person was opera ting o r  d riv in g  a m otor vehicle 
o r opera ting  nn a irc ra ft  o r  a w aterc raft while  intoxicated. The  test o r 
tests sh a ll be adm in iste red  at the d irection o f  a law  enforcem ent officer 
who hns rea sonab le  g rounds to believe th a t the person was opera ting 
o r d riv ing  n m oto r veh ic le  o r operating an a irc ra ft  o r n w a te rc ra ft in 
th is  stnte w h ile  in tox icated .

(b ) A person who opera tes o r d rives a m otor veh ic le  in th is stnte sh a ll 
be considered to have g iven consent to n p re lim in a ry  breuth test fo r the 
purpose o f  de te rm in ing  the nlcohnlic content o f  the person's blood or 
breath . A law  en forcem ent o fficer mny adm in is te r a p re lim in a ry  
breath  lest ut the scene o f  the incident i f  the o fficer hns reasonab le 
g rounds to  be lieve  that n person's ab ility  to opera te  a m otor vehicle is 
im paired hy the ingestion o f a lcoholic le v e rag e s  nnd that the person 

( l l  was d r iv in g  a m oto r vehic le that is in vo lved  in an accident; o r 
(2 1 com m itted a m oving tra ffic  v io la tion .
le i B e fo re  adm in is te ring  a p re lim in a ry  b reath  test under (b ) o f  th is 

section, the o ffice r sh a ll advise the person thn t re fu sa l mny be used 
against the person in a c iv il o r  c rim ina l t jt io n  a ris in g  out o f  the inci­
dent and that re fu sa l is an in frac tion . I f  the person refuses to subm it 
to the test, the test shn ll not be adm inistered .

<dl The roHull o f  the lest und er (h i o f th is section may he usisl by the 
law c ii ln trc iiien l o flicet to ile le rn u iie  w hether Ihe (In v e r should be 
a rrested .

(e l Kefti .a l to subm it to a p re lim in a ry  b reath  test a t the request o f 
a lav : en fo rcem ent o ffice r is an  in fraction .
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( 0  I f  a d riv e r is a rre s ted , the p rov is ions o f (a ) o f  th is section apply, 

The p re lim in a ry  b reath  test au thorized  in th is section is in addition to 
any tests au thorized  under (a l o r th is  section. (S 1 ch 83  SLA  I9 6 0 ; nm 
§ 11 ch 129 SLA  1980 ; am  5 16 ch 117 SLA  1982 ; am  5 16 ch 77 SLA  
1983 )

Effect o f amendments. —  Tho 19H0 
amendment, In present subsection In), 
Ineerted "or hrrnth" in the find eenlenre 
end suUtituted "intoxicated" for "under 
the influence nf intoxicating liquor" in Ihe 
first nnd necond nentencen.

The IHS2 amendment, In prenenl sub- 
nection (nl, i inerted the lanxunxe

bcxinnlnx "or who operntrn on nircrnfi" 
nnd endinx "dewrilx-d hy AS 2815 0.1(1 
(0(2)" in Ihe find nontencennd lnnerled"nr 
oprrntlnx nn nircrnfi or n wnlercrnft" In 
the find nnd necond nentencen.

Tlie 198.1 Amendmen t  ndded subsection* 
(Id, (cl, (dl, (el, nnd (0.

NOTES TO DECISIONS

Edltor'n nnlen. —  Anchorage v. Oels-r, 
Sup. CT, Op No. 1824 (Kile Non 401(1, 
4(i:i7. 3827. 40481. 592 P 2d 1187 119791. 
nnd other cam-" cited In the noten below, 
were decided prior lo the ennctment of AS 
28.35.0.15. which authorize* the adminia- 
trntion of n chemical lent without connent 
in certnin circutnidancen to determine the 
amount of alcohol in breath or hlood.

Conaent to breathalyzer tent when 
driver operaten motor vehicle In atate. 
—  It in dear from thin nection thnt a driver 
connentn lo lake the breathalyzer teal 
when he opernten a motor vehicle in the 
Stnle of Alaska State v. Ncane, Superior 
Court. Iat Jud. Dint., Cr. No. 72-2.1119721

Annlynin o f thia aectlon and AS 
28.35.032 Hemnnntratea Che legialalure'n 
intention thnt drivers be considered lo 
hnve consented to a chemical led  for 
determining the alcohol content of their 
hlood and lhat refuaal on the driver'n part 
to Aubmd to auch n tent will trigger certnin 
npecified consequences. Wlrz v. Stale, Sup. 
Cl Op. No. 159.1 (Kile No. 35161, 677 P 2d 
227 119781

An Ihe nupreme court analyzes the leg 
inlnlure’n intent in enacting thin nection 
nnd AS 28.35 032, the sections provide 
that the operator of a motor vehicle in 
Alaaka has consented to chemical teals of 
his blnod'n alcohol content nnd that after 
the arrested operator refuses lo take the 
chemirnl tent, lie muat he advised of Ihe 
consequence* (lowing from his contem­
plated refusal The nnrnlee must lx> 
|N-rinillcd io reconsider his refusal in light 
ol Ilud Milorinnlnm Wlrav Stale. Sup IT 
Op No I MCI (Kite No 35161.577 P 2d 227 
119781

App llrs llon  o f case law. —  Munic­

ipality nf Anchorage v Serrano, Cl. App 
Op Nu. 115 (File No. 6275), 649 P 2d 2611 
(19821, and Cuolcy v. Municipality of 
Anchorage,Cl. App. Op No 114(File Noa 
5859. 6112. 61511. 649 P2d 261 (19821. 
apply to only three categories of cases: 111 
canes fnrmnlly joined wilh those decided in 
Serrano and Cooley; (21 cases in which sup-, 
prcsaion had already tieen ordered on or 
before August 0. 1982; and (3) cases in 
which breathalyzer testa were adminis­
tered after August 6.1982. State v. Immh, 
Ct. App Op No. 119 IFile No. 70711. 649 
P.2d 971 (19821.

Statutes do not explicitly grant right 
to refuse teat. —  Neither thia aection nor 
AS 28.35 0.12lnl explicitly grants or 
recognizes a right on the part of an 
arrestee lo refuse lo tnke n breathalyzer 
test. Wirz v. Stale. Sup. Cl. Op. No. 1593 
(File No 35181, 677 P.2d 227 (19781 

One required to lake a breathalyzer tent 
under this section does nol hnve any statu­
tory nr constitutional right lo refuse lo 
lake i f  Pears v. Slate. Ct. App. Op No. 309 
IFile No. 6783), 672 P.2d 903 119831 

Nor do they Impose ■ duty upon the 
arresting officer lo advise the driver 
tha t he has the righ t to refuse lo take 
the teat. Wirz v. State. Sup. Ct. Op. No. 
1693 IFile No. 35161. 577 P.2d 227 09781.

Neither this section nor AS 28.35.032 
require* that the arrested operator be 
advised hr has the right to refuse to take 
a chemical tent for the purpose of 
determining Ihe nlcohol content of his
IiI.hh) YVh / v Slnle,Slip IT Op No 1591 
iF ilr No 36101. 677 P2d 227 (IH7HI 

One required In lake a hrealhalyzer lest 
under thia seel ion doe* not have to he
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advised I Im I he does nol Imvr In lake 
examination Penra v Slnle. Ct App Op 
No 309 iSile No 6783), (.72 I* 2d 903 
119831

And the nupreme court would nol 
Imply a requirement lhal on n rrrn ler 
l>e advlaed Ihnl hr him Ihr ri|<ht In refuse 
lo take a hrenlhalytrr test W in  v Slnle, 
Sup. Cl. Op Nu 1593 * KiIp Nn 3511.1,577 
P 2d 227 119781.

Given Ihe absence of ii specific require­
ment that arrestees he advised of a right tn 
refuae to undergo the rlirio iriil leal, il 
would be innpprupriate fur Ihia rnurt In 
engraft auch n requirement nntn Ihia aec­
tion. W in  v. Stale. Sup I'l Op No 1593 
(File No 35 |f>>, 577 I ' 2d 227 I 19781.

Although aevernl atnlra hnve ihna. il In 
provide that Ihe nrrealee hnr n right In 
refute to Inke n hreathalyier leal nnd. fur- 
ther. that the nrreating officer muat 
inform him nf auch right, Alimkii'a Icgisln 
lure haa not adopted auch pmviana Wirr v 
Stale, Sup Cl Op. Nu 1593 (Kile Nn 
35161. 677 I* 2d 227 H97HI

Advice lo arreater confuted about 
righla. —  Where ni- nrrealeil jieraon 
refua< i lo tuhm ll to n hrenthnlyzcr teat, 
the leiminislcring officer muat Inquire 
into the nature of (hr irfuaul nnd. if il 
appear* that the rrfuaiil ia hated nn n con­
fusion about the pertnn'a right*, the officer 
muat clearly advme that pertnn Ihnl Ihe 
right* contained iri the Mirnndn warning 
do not apply tn the hrenlhnlvzer d om ina­
tion. Graham v. Slate. Sup. Ct Op Nn 
2403 (File Nn. 40921,633 P 2d 211 119811.

Wamingn o f conterpiencea o f 
refuaal. —  While evidence of Ihe warnings 
given regarding Ihr consequence* of 
refuaal lo lake a breathalyzer leal may 
have been relevant In the issue of mens 
rea. the ahtence nf more detailed warning* 
regarding penaltiea for refuaal did nol 
deprive defendant nf due proreaa nr 
warrant a direct.--I verdict of acquittal in 
hia favor Svrdlund v Municipality of 
Anchorage, Ct App Op No. 301 iFile No 
75811, 671 P.2d 378 .19831. rmialruing 
municipal ordinance

Thia aectlon and AS 28.38.032 do nol 
contemplate nn evidentiary uae of Ih r 
fact o f refuaal In aulrmlt lo a 
breathalyzer teat. Puller v Municipality 
of Anchorage. Sup Cl Op No 1375 • Kile 
No 32321.574 P2d I285 il9?8 i

Preerrvallun n f lirealh anmplea.
Hue prta*eaa i Inime nl I h e  Alimkli I 'nimlllil 
linn requirea pruarriilum In  make reaann 
able effort* to prraeive breath aampleut tn 
lake other atepa In  allnw drfrndanl In  ver­
ify re*uil* uf brealhalyrer leal- Munic­

ipality nf Anchorage v Serrano, Cl. App 
Op No 115 I Kile Noa 6447. 6724. 67251, 
649 I* 2d 250 119821 

■tight In eounael before brealhalyrer 
leal. When ii peraon in nrreated for 
o|a<inliiig n motor velurle I ii violation uf 
atalr nr haul drunken driving nrdinancea, 
and requeata lo ronlnrl nn ollorney, thn 
nrrealee muni lie afforded n rcnaonnhle 
opportunity tn do ao Imbue tieing irquired 
In decide whether nr nol to nuhmit lo a 
hreitllmlyrer teat, and where arrraleo ia 
denied Ihnl opportunity, nulmequenlly 
nhlnined evidence, whelher in form of teat 
reaulta or of refuaal lo lake leal, muat Ih- 
suppressed Cnpehn v. State. Sup Cl. Op 
Nn 2617 iKile Nna 6453. 57681. 259 P2d 
1260 09831 

The alnlulury righl In cnnlacl nnd con- 
anil wilh counael prior lo being required to 
decide whelher or nut In nuhmit In a 
hroiilhiily/or leal m not an nhaolute one, 
whirh miglil involve a delay long enough 
(n impair lealing rraulla. hut rather n lim ­
ited one of it'Onnnnhle time nnd npportu- 
nily Ihnl ran la- reconciled wilh the 
implied conaent statute*. Co|>ehn v. Stale, 
Sup. Cl. Op No 2617 IKile Nna 5453, 
57081, 259 P 2d 1206 119831.

A peraon aimpected of driving while 
intoxicated hod a statutory righl in contact 
nn attorney la-fore deciding whelher or not 
to submit lo a hreathalyier teal if i l l  he 
requested an opportunity tn contact an 
attorney, and 121 granting Ihe requeal 
would lint involve a delay long enough lo 
impair leal reaulta. Svedlund v. Munic­
ipality uf Anchorage, Ct App Op. No. 301 
tKilo No 758H. 671 P.2d 378 (19831.

A hreathalyier eaam ia not a "critical 
alnge" at which the constitution requirea 
counsel's presence Svedlund v. Munic­
ipality of Anchorage. Ct App Op No. 301 
IFile No 75811, 671 l’ 2d 378 (19831 

While n defendant haa a statutory right 
to contact cuunael, where he never 
requeated an opportunity to contact coun­
sel and there wa* nothing in the record lo 
show tliul the |Hi|(ce affirmatively 
interfered with any nttempt by defendant 
to obtain c o u n s e l, he waa not denied right 
tn counsel Svrdlund v. Municipality of 
Anchorage. ( '( App Op. No. 301 IFile No
75811.671 C 2d 378 119831.

M irnndn righl*. —  Defendant'* 
constitution!!, sight* were not violated by 
nol informing nm of hia Miranda righla 
pi on in asking him In Inke n hrenlliolv/er 
eanm Svesl' .ml v. Mumcipnhty of 
Anrlinrnge.i l App Op No. 361 iFile No. 
75811, 671 P 2d 378 119831, construing 
municipal Inw

136

5 28.35.031 M o to k  V k iik t .kh « 28.35.031
Vlilro ta jie recording n f defendant 

while a breathalyzer examination waa 
being ndmlnialered la him and while he 
performed other aobriety teat*, made at 
alnte trooper hendqoartera following 
defendant'* arrral for operating a motor 
vehicle while under tho influence of 
intoxicating liquor lunw driving while 
inluiicatedl, did nol violate defendant'* 
right tn privacy under Alaaka t.'unat , art 
I, I 22 Pnlrner v. Stnle, Sup. Ct. Op. Nn 
20021 FI In Nn 36511,664 I* 2d 1106 (III79I 

The Implied Conaent Statute waa 
Intended In provide an excluaive 
method for obtaining direct evidence 
uf a auapcct'a blood uleohul content, ahaent 
Ilia or her expiesa cunaeot to the uae of 
enmr oilier form of tenting Anchorage v. 
Gelier, Sup Cl Op No 1824 (Kiln Noe 
4616, 4037. 3827, 40161, 692 l’ 2d 1187 
(19791.

No other chemical teat allowed after 
breath teel refused. —  Tlie exprea* lan­
guage of AS 28 35 032inl, coupled with Ihe 
legialnlive hialnry nf the Implied Conaent 
Statute, lend* tn the rnnclution thnt In 
enacting the Implied Conaenl Statute the 
Irgiataturr intended I hat once a breath 
teat had Iwen refuaed no other chrmirnl 
teat would la- allowed Anchorage v. Geber, 
Sup Ct. Op No 1824 (File No* 4016. 
4037. 3827. 40461, 692 P2d 1187 (19791 

tn proeecttling a charge of operating a 
motor vehicle while under the influence of 
Intoxicating liquor Inow driving while 
inloxicaledl, Inw enforcement official* 
cannot utilire the reaulta of a blood alcohol 
(eat, when Ihe hlood uned in performing 
the teat wna eilracU-d from the accused 
against hia or her will, after refusal to sub­
mit to a breathalyzer examination. 
Anchorage v. Getter, Sup. Ct. Op. No. 1824 
• File Noe 4016. 4037. 3827. 4046). 592 
P. 2d 1187(19791 

Uae o f aearch w a rra n t — The implied 
conaent atntul* dm-e not constitute eri 
affirmative prohibitum against the inde­
pendent mean* of using a search warrant 
to obtain n sample of hlood from a pernon 
who line refused P) submit to n 
breathalyzer lest affer being arrested for 
an offense arising from nn act committed 
by him while driving under Ihr Influence 
oi' intoxicating liquor. Pena v. Stale, Ct 
App. Op No 245lFile No. 6174). 664 P.2d 
169 (19831 

■ .im itation fo r purposes other than 
DWl prosecution*. AS 28 35 632lnl 
rnnnot be reslnclnl to apply solely lu 
driving wlule intoxicated proaecution*, 
nnd to Ihr r t lrn l that the statute, by 
providing Ihnl “ii chemical teat shall not he

given" following n hrealhalyier refusal, 
affirmatively limits the manner in whlih 
evidence of intoxication mav Ih- obtained, 
iln limitation muni apply wilh equal force 
in all pmereulions "arising mil nf ail* 
alleged lu hnve lH-en committed while the 
defendenl was operating or driving u 
motor vehicle while Intoxicated." Pena v 
Slnle,Ct App Up No 245lFile No. 01741, 
664 P.2d 169 11983).

• Thia aeilom dor* mil apply jusl to the 
offense nf driving while inloxleaU-d toil 
iilso lo any offense which arose out of ni ls 
which wrre conunittrd while e peiaon was 
driving while intoxicated Pear* v Stale, 
Ct. App Op No 369 IFile No 67831, 672 
P 2d 90311983).

"Chemical leal" means any ehrmlcnl 
lest. The language of AS 2H36()32lni 
elating thnt after refusal to submit to a 
le a l of Ihe breath, "a chemical leal nhnll 
mil Ih- given," means nny chemical (ext. Ih- 
II of Ihe hrealh, blood, urine or otherwise, 
and not )u*t a chemical teet of the breath 
Anchorage v Getter, Sup. Cl Op Nn 1824 
(File No* 4616. 4637. .1827. 4646), 592 
P.2d 1187 11979)

Defendant ahould h r permitted to 
rheck the aprclflc ampoule* used In 
his breathalyzer teat laiiidi-nlnlr v. 
Slate, Sup Cl. Op No 1254 (File No 
270H, 548 P 2d 376 11976)

Since Ihey could he evidence o f p ro­
priety o f leal. —  The le»l anil reference 
nmpouh-a could Ih- piohutive evldenrr of 
Ihe propriety or impropriety of Ihe 
hrenthnlyzcr leal Lauderdale v. Stale, 
Sup. Cl Op No 1254 IFile No. 27811,548 
P.2d 376 (1976)

Denial o f righ t to analyze compo­
nent* ia reversible error. - Where 
defendent wna charged with operating a 
motor vehicle while intoxicated, denial of 
the righl to mnke an analysis of some of 
Ihe component* of Ihe breolhalyzer 
machine. Ihnl i« to »*y. to "crn**-c»«inlne" 
the reeult* of the le»t, would bo reversible 
error without any nerd for a showing of 
prejudice II would Ih- ii denial uf n righl lo 
n lair trial, and n fair Iriul is essential In 
affording an accused due process of law 
Lauderdale v Stele. Sup Cl Op No 1264 
IKile Nn 27611. 548 P 2d 376(1976) 

Discretion o f d istric t court properly 
exerciaed In requ iring production o f 
ampoule* used In hrea lha ly ier (eat.
See Lauderdale v Slate. Sup Cl Op No 
1254 I File No 27611, 548 P 2d 37611976) 

District court was correct In sup­
pressing rraulla o f breathalyzer (rat 
w h rrr  state unable to produce 
ampoules used In leal. —  See I jiuderdnle
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v. Hula, Hup. Ct Op. No 1254 I Kile No 
27611, 648 I* 2d 376 (19761 

Mule •n n o u n rn l generally to have 
proepecliva e f fr r l hut alao to have par­
tial re tro a r t iw  effrct. Sre biuilenlale 
v. State, Sup Cl Op No 1264 (Kile No 
27811,648 I ' 2d .170 119761 

Applied In Nelaon v Stale, t il  App Op 
No 1 2 9  I Kile No 62221. 650 I* 2d 426 
I 1 0 H 2 I

Quoted in Hlmpaon v Muniripolily of-

Anchorage. Cl App Op No 67 IKile Noa 
4946, 4948. 62881, 11.16 I ' 2d 1197 (I9MII, 
l.illlilipilal v llrpnilineiil of I ’lih Safely, 
Sup Ct. Op No 270.11 Kile No 7(1761,074 
I ’ 2d 7Bfl <198.11. Jensen v Stole, Ct App 
Op No 2/1 (Kile No 74881.067 I* 2d 188 
119831

Cited in Coleman v Slate. Cl App Op 
No 229 I Kite No 72161. 1158 l'.2d 1384 
119831

Collateral reference*. 60 ( ' . IS ,  sus|M-el rhemiral wilmely tesl under
Motor Vehicles. • 164 16 Implied consent law. 95 Al.lt3d 710

Duty of Im* enforcement officer lo offer

Se-c, 2 8 .3 5 .0 3 2 . R e fu s a l to  s u b m it  to  c h em ic a l test. (n l I f  a person 
under a rre s t rofuflCH the request o f  n Inw en fo rcem ent o ffice r to Hubmit 
U) a  chem ica l teat under A S  28 ,3 5 .0 3 1 (a ) , n f le r  lieing advised hy the 
o ffic e r th a t the re fuaa l w ill, i f  thn t person was arreHteil w h ile  opera ting  
o r  d riv in g  a m oto r veh ic le  fo r which a d rive r'a  license ih requ ired , re su lt 
in  the d en ia l o r  revocation  o f tlie  license o r nonresident p riv ilege  to 
d riv e , th a t the re fu sa l m ay he used aga in st the person in a c iv il o r 
c rim in a l action o r  proceeding a ris ing  out o f  an  act a lleged  to have lieen 
com m itted hy the person w h ile  opera ting  o r d riv in g  a m otor vehicle o r 
ope ra ting  an a i r c ru l l o r a w aterc ra ft w h ile  in tox icated , and th a t the 
re fu sa l is a m isdem eanor, n chem ica l test sh a ll n o l Ih* g iven , except as 
p rovided by AS 28 .3 fi.0 3 fi.

(b ) I R e p e a l e d ,  ,<f 2 5  c h  7 7  S I . A  1.98,7.1
(c ) I R e f i l l e d .  ,« 2 5  c h  7 7  S I . A  198 .7 /
(d ) I R e p e a l e d ,  ft 2 5  c h  7 7  S I . A  1983.1

(e ) The re fu sa l o f  a pe rson lo  subm it to a chem ical test o f b reath  
under (a ) o f  th is section is adm issib le  evidence in a c iv il o r c rim ina l 
action o r  proceed ing a ris in g  ou t o f  an act a lleged to have been 
com m itted hy the  person w h ile  ope ra ting  o r  d riv ing  a m otor vehic le o r 
ope ra ting  nn n irc rn fi o r w a te rc ra ft w h ile  intoxicated.

( 0  R e fu sa l tn subm it to the chem ica l test o f breath au thorized  by AS 
2 8 .3 5 .0 3 1 (a ) iH a c lass A m isdem eanor.

(g ) U pon conviction o f  a person under th is section, the cou rt sh a ll 
impose a m in im um  sentence o f im prisonm ent o f not less thnn 72  con­
secutive h ou rs  and a fine  o f  not less than $25(1 i f  the person has not 
been p re v iou s ly  convicted in th is o r ano the r ju risd ic tion  o f  d riv ing  
w h ile  in tox icated  under A S  2 8 .3 5 ,0 3 0  o r anothe r law  o r ord inance w ilh  
su b s ta n tia lly  s im i la r  e lem en ts o r re fu sa l to subm it to u chem ica l test 
under th is  section o r  an o th e r law  o r ord inance w ith su b s tan tia lly  s im ­
i la r  elementM. Upon conv ic lio ii under th is section the cou rt sh a ll 
impose a m in im um  sentence o f im prisonm ent o f no l Ichs thnn 20 con­
secu tive dnys nnd a fine  o f  not less than $ 500  if, w ilh in  the preceding

i 28 35.032 M i/t o h  V itim i.ra » 28 35.032

10 y ea rs , the person has been p revious ly  convicted once in th is o r 
ano the r Ju risd ic tion  o fd r iv in g  w h ile  in toxicated under A K 2M 35 0 3 0  or 
ano the r law  o r  ord inance w ith sub s tan tia lly  s im ila r e lem ents o r 
re fu sa l to subm it to a chem ical test under th is  section o r anothe r law 
o r  ord inance w ith sub s tan tia lly  s im ila r e lem en ts Upon conviction 
under th is section the ro u rt  s h a ll impose a m in im um  sentence o l 
im p risonm ent o f  not less than 3 0  consecutive days and a fine o f no l less 
than  $ 1,000 if , w ith in  tho p revious 10 yea rs , the |ierson lias been 
p rev iou s ly  convicted in th is o r anothe r ju risd ic tion  o f m ore than one o f 
the fo llow ing  offeiiHes o r  has m ore than once l>een p rev ious ly  convicted 
o f  one o f  the fo llow ing  ofTenses: ( 1 1 d riv ing  w h ile  in toxicated under AS 
2 8 .3 5 .0 3 0  o r ano the r Inw o r ord inance w ith sub stan tia lly  s im ila r 
e lem ents; (2 ) re fu sa l to subm it to u chem ical test under this section o r 
ano th e r Inw o r  ord inunce w ith sub stan tia lly  s im ila r  e lem ents. The 
execution o f  sentence inny not bo suH|M>nded no r may p robation bi- 
g ranted except on condition th a t the m inim um  im prisonm ent provided 
in th is section Ih nerved. Im position  o f sentence m ay not lie suspended 
I f  the o ffense invo lved  d riv in g  a m otor vehic le fo r which a d rive r's 
license is requ ired , the person's d rive r's  license sh a ll lie revoked under 
AS 28 .15 .18 1 . In  add ition , the cou rt sh a ll o rd e r, and a person convicted 
under th is sec .ion  hIihII undertake , fo r a  term  specified hy the court, 
th a t p rog ram  o f  a lcoho l education o r  reh ab ilita tion  that the cou rt, a fte r 
consideration o f  any in fo rm a tion  compiled under (h i o f  th is section, 
finds app rop ria te . The sentence imposed by the cou rt under this subsec­
tion  sh a ll run  consecutively w ith  any o th e r sentence o f  imprisonment 
imposed on the comm itted person.

(h i Except ns p rohib ited by fede ra l law  o r  regu la tion , every p rov ider 
o f  trea tm en t p rog ram s to which persons a re  o rdered under (g ) o f  th is 
section sh a ll supp ly  the A la ska  cou rt system  w ith the in fo rm ation  
regard ing  the cond ition and trea tm en t o f those persons ns the supreme 
cou rt m ay req u ire  by ru le . In fo rm a tion  compiled under thin subsection 
iH con fid en tia l nnd mny on ly  be used by n cou rt in  sentencing a person 
convicted under (g ) o f  th is section, o r hy an o ffice r o f  the cou rt in 
p repa ring  a pre-sentence report fo r the use* o f the court in sentencing 
a person convicted under (g ) o f  th is section.

( i )  A iierson who is sentenced to im prisonm ent fo r 72 consecutive 
hou rs undpr (g ) o f  th is section nnd who is not released from  im p rison ­
m en t r l l e r  72  hou rs m ay not b rin g  an action against the s ta te  o r  a 
m un ic ip a lity  o r  its  agents, o ffice rs , o r employees fo r damages re su lt in g  
from  the add ition a l period o f confinem ent i f

( 1) the em p loyee o r employees who released the person exercised due 
care  and, in re leas ing  the person , fo llowed the standard  re lease  proce­
du res o f  the p rison  fa c ility ; and 

<2 ) the add ition a l period o f confinement did not exceed 12 hou rs .
(J) F o r purposes o f th is  section, convictions fo r Isith d riv ing  w h ile  

in tox icated nnd fo r  re fu sa l lo  subm it to n  chem ica l tesl o f b reath  under



I  28 35 (1.12 A i .aska  Hr a m  ' t k h  ft 2 8 .1 5  0.32

AH 28.35 (K ill ii I, i f  iin n in g  ou t o f ii Mingle tniriHBctloo am i a Mingle 
• r rw it ,  o re co n M iile rn la rm p rc v in im c o n v ic tio n . (5 I '•It8.3SI.A l ! l ( i ! l ,am 
I  28 ch 7 1 SI.A  1972, am  ft 12 ch 129 SI.A 198 '. am  ft 17 ch 117.SI,A 
1982; arn ftft 17 -  20. 25 ch 77 SLA  19H.3>

K fTec I o f  a m e n i ln im la .  I V  I9 6 0  
am endm ent, In  a u lia rc llo n  In I. m a rr ie d  I h r 
language iH'KinniriK "aud  lh a l I In- rr fu an l 
m ay ”  and end ing "unde r ( h r  in flu ence  o f 
in io t lr a l ln i i  liq u o r" , in  auhaeclinn 'h i, 
Inaerted "o r d r iv in g ”  In  I lia  ( ira l a e n lr iu e  
and In  p a ra g ia ph  111 and " m  ope ra te " in 
I h r  d ra t aen ten re . In  auhae rlion  <cl. 
Inserted “ o r d r iv e "  in the Ina l aen lrnce , 
and tn *uhee« llon Id l m a rrie d  "n r d r iv in g " 
and a u lia ll lu le d  "d en ia l n f '  fn r "d en ia l o r “  
T h *  an ian dm rn l a lan added a n lia r r lif in  I r l .

H ie  1982 am endm ent, in  auhae rlion  In i, 
Inaerled  " I f  Ih n l perann waa n rre a le d  while 
upaiattnK n r d n v in ir u m oto r v eh ic le ."  noli 
a l l lu le d  "licenae nr nnnreaid i nt p riv ileg e  
Ui d riv e *  fo r  "licenae nnd" nnd " in n lo r vein 
c la o r  ope ra ting  an a ir r rn f l nr a w n te rrrn fl 
w h ile  in to x t ra lrd , nnd ih n l Ih e  re fu sa l I■> n 
m iadem eann r'Tnr " v e ln r le  unde r Ih e  tn flu  
eneo o f  In tox ica tin g  liq u o r,"  nnd ndded 
" v io e p l aa p rov ided hy A S 2H 1 5  0.1.1“  In 
th e  end . in  auhnectltili Ih l ,  a u h a t i lu lfd  
" in tox ica ted " fo r "u nde r th e  in flu ence  o f 
in tox icating  liq u o r"  in pn rag ruph  111 and

m a rrie d  "o r n on rra id en l p riv ileg e  In d rive  
nnd Ih n l the reh ian l ia n rn iadenmnnor" in 
pn rng iaph  I 2 l ;  in auhae rlion  ( i l l . d e le ltd  
"w ith in  Iw o yenra prev ioua lo  hia a rreat" 
fo llow ing  "AS 28 lift 0.11“ and m a rried  "or 
id le lu a n l In  a iih rilll In a che rn irn l le a l id 
h r rn t li  u n de r Ih ia  a rt I inn" nnd "o r revo 
c n llo n " , in  auhae rlion  'e l .  ao liaH liitrd  
" in n lo r v eh ir le  o r iq ie rn linK  an a irc ra f l o r 
w a le r r ra n  w h ile  iriln iicA led '' for "veh ic le  
under Ih e  in fluence n f In to i ira lin K  liq u o r"  
n l Ihe  end . nnd ndded auhaecliona I f )  I I I 

The 1963 a rn rndm en l, m euheecllnn let, 
m odified  Ih e  In te rn a l re ference fo llow ing 
"anhm il lo  n c h n n irn l le a l,"  m a rried  " fo r 
which a d rive r'a  licenae ia requ ired " 
fo llow iriK  "d riv in g  a m otor veh ic le ," and 
de le ted  "aun |ienainn ." preceding “ den ia l o r 
r rvn ca tin n " ; repea led  aulMeclinna ltd . le i, 
and n il. In  auhae rlion  If*, revived I h r  m le r- 
nn l re fe rence , rew rote aubaretum  Ig ), and 
nddm l atihaec ltn ll IJI

U -g la la t lv r  h la lo ry rcporta. F o r 
re|»irl un ch 71. SI.A 1972 IIICHSIl 383 
nm III. are 1972 llnuw Journal, p MUM

NOTKHTO DECISIONS

Editor'a nulra. Anchorage v (ielier, 
Sup ( 'I  Op No 1824 <Kile Non 4016, 
<037. 3827. <0461. .692 I’ 2d IIH7 ll!l7!ll, 
filed in Ihe nntea In-low. wna decideil prior 
lo Ihe enactment uf AS 28 36 ll. l,w h ic h 
aulhoricra Ihe ndmmiatrrlinn of n chemi­
cal leal without conaenl in certain cireurn 
alancra lo delerrulne the amount nf alcohol 
in breath or hlood 

Furpooe o f aection. Tina arc linn, 
which dirmla Ihe Depiirtmi-nl of I'uhlir 
Safely lo auapend or revoke the lirenaea of 
thoae who refuae lo auhmit lo a 
breath nnalyaia, ia merely an internIII 
operating procedure Ihnl provider a 
aanclion for Ihoae pcranna who refuae to 
eubmit to Ihe teat in order to compel 
aubmiaaion to a teal that providea evidence 
of intoxication, and although Ihia arclmn 
may have the effect of keeping tlie roada 
•afe from drunk drivera hy «ua|iendmg Die 
licenae* uf Ulnae who refuae Ihe teal, llim 
waa nol nn in lrndid ainlnlorv purpnae 
Lundquiat V Ihqulllllll'lll id I'llh Solely.
Sup. Ct Op No 27631 File No. 70751,1174 
F 2d 780 ilim .li

The Implied Conaent Statute waa 
intended tn provide an excluaive 
method fo r obtaining d lr rc l evidence 
of i i a  import'a hlixid nlcohol conlenl, nhacnl 
Ilia or her expieaa conaent lo Ihe uae of 
aome other form of trating Anchorage v 
( f i le r ,  Sup Ct. (Ip  No 1824 I F li t  Noa 
4616, 4037. 3827. 40461. 892 1*23 1187 
(1979)

Conalllu llnnalily of aubaeclion If). 
SiilHM-clmn <0 id Him aection la renaoniddy 
related lo the publir purpoae nf obloinuig 
evidence of drunk dtlvmg Jenaen v Stale, 
(.'I App Op No 271 iKile No. 74881, 667 
l> 2d 188 1198.11

Subacclinn rfl nf Ihia aectlon ia auffi- 
Ciently nnnlogmm In a alnlute punialilng 
concenlmenl of evidence aucii ur AS 
I I  fdililO  to anliafy auhatnnlive due pru- 
ceaa JenM'ii v Stale, Ct App Op No 271 
iKile Nu 74H8I. 667 I’ 2d I88H9H3!

Sllliaei lloll l|l of llila aivlllill il'M* not 
violate ihi- prohibition again*! cruel nnd 
ominind pimiahmenl amre inqaiaitig pun 
lahment lor reluaal to lake a hreathalyrer 
leal aervea Ihe legilmuile public gonla of
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deterring auch lomlurl and enaurmg lhat 
auch conduct will not hem-lit a defendant 
nnd lha penolly doea uni reaull In auh- 
Jrcluig a defendant lo piiniahment out of 
priqairtion In Hie conduct In which he haa 
engaged .lenaen v Slate, Ct App Op No 
271 I Kiln No 74881. 667 I* 3d 188 119831 

Kimlahlng a refuaal to tnke a 
hreathalyrer leal lienra a lair and aulmlan 
11nl relation In Ihe leg’tiniate govern 
menial objective of gathering evidence of 
|KNuihle drunken driving and doea nut 
deny equal protection Svrdlund v Munic­
ipality of Anchorage, Cl App Op No. 301 
IKile No 78811. 1171 I ’ 2d 378 (IM S ), 
rnnnlruing muniripal proviaion nearly 
Identical lo aulmei lion Hi of Ihio aaclion.

M iranda righla. Defendants
■ nnelilulionnl righla were not violated by 
nol informing luni nf hia Miranda righla 
prior In nakmg him lo Inke a hreathalyrer 
exam Svedlund v. Municipality of 
Anchorage, Ct App Op No 301 (Kile No. 
76811, 671 I* 2d 378 119831, conelruing 
municipal law 

No either rh rm lca l leal allowed after 
breath teat refuaed. - H ie expreaa lan­
guage of niilieection (al, roupled wilh (he 
legialatlve hlalory nf (hr Impllrd Conaenl 
Statute, Inula lo the ronduainn thnt In 
enacting Ihe Implied Conaenl Statute the 
legialalure intended Ihnl once a breath 
leal had lieen refuaed no other chemical 
leet would Ice allowed Anchorage v. Gcber, 
Sup Cl Op. No 1824 (Kile Non 4016.
4037, 3827. 40461, 692 I ' 2d IIH7 119791 

The language of Ihia aection providing 
lhat. upon a pernon'a refuaal to auhmit lo a 
chemical te*t of hia breath, "a chemical 
leal alinll not Im- given," meana that Inw 
enforcement olTirinla are precluded from 
performing other chemical teeta in order lo 
determine whether alcohol in preaent in 
Ihe peraun'a blood Anchorage v (leher. 
Sup Cl Op No 1824 • Kile Noe 4016.
4037. 3827. 4<M6>. 692 l*.2d 1187 (1979).

In pmeeculing a charge of operating a 
motor vehicle while under Ihe influence of 
intoxicating liquor Inow driving while 
in(oiicnU-d|. law enforcement official*
cannot ill due the reaulla of a blood nlcohol 
leal, when the blond uned in performing 
Ihe leet wna extracted from the nccuaed 
ngainet hia or her will, after refuaal to aub- 
init to a hrriithaly/er examination.
Anchorngcv Uclier. Sup Ct Op No. 1824 
I Kile Noa 4016. 41)37, 3827. 40461. 692 
I* 2d 1187 H979)

T hrm li- o l teal" meana any chemical 
'eat. The language of autwrction lal 
amting that niter n-fimol to auhmit to a 
teat of the breath, "a chemical U-at nhnll

nol Im- given," meana any i liemtrnl (eat, lie 
II nf the breath, hlood, urine or nlherwiae, 
and nol jual a rhernirnl (rat of Hu- lirenth 
Anchoragev lleU-r.Sup Cl Op No 1824 
I Kile Noa 40111, 4037, 3827, 40461, 692 
I* 2d 1187 119791.

There la nn due prncea* requirement 
lhal a peraon lie advlaod of Ihe right to 
refuae lo auluiiil lo a hreallinlyrer exam­
ination Calmer v Slnle. Sup Cl Op No 
2002lKile No 36611.604 l ’ 2d 1106 0  9701 

While aiihnerlton (nl of llila aection 
prohibit* Ihe giving nf nny other hlood leal 
when the pernon nrrealed refuaea lo auh- 
mit In n hrnilhnly/er eanmllinllnn, II doea 
nol nlherwiae grant or rrcngnite a right nn 
Ihe pari of Ihe unrated |M-rann tn refuae 
lhal examination I'nlmer v Stale, Hup 
Cl Op No 2002 (File No 36611, 004 I ' 2d 
110611979) 

lllgh l In refuae leal la only lo protect 
agalnat forcible aubmiaaion lu teat. ~  
The righl nf rrfuaal conlnined in auliaec- 
lion in) ia Ui only prnlrcl an individual 
from being phyaicnlly forced lo auhmit to 
the teal Stale v Neaae, Siqierlor Court, 
lal Jud D ia l.C r No 72-23(19721 

There ia no righ l Involved requiring 
aaaialanre o f rounarl. —  H ie right lo 
refuae lo lake (hr brriiHmlv/er teal under 
auliaertinn (nl I* only lo prolecl a perann 
from lieing phyaicnlly forced lo auhmil lo 
Ihe leal, and aince there ia implied conaenl 
lo the teat under AS 28 36 O.'ll, I here ia no 
right thnt can Im- knowingly waived which 
would require Ihe aaaialanre of counael 
Slnle v. Neaae. Superior Court, lat Jud 
D ia l.C r No 72 23(19721

The rriu lla of the hii-nlhiilyrrr leal are 
nonlr»limnnial in nnlure. therefore Ihe 
proviaionn uf Miranda v. Arimna. 384 U S. 
436, 86 S. Ct. 1602, HI I. Ed 2d 694. 10 
A I, K 3d 974 I HHiOl du nol apply State v 
Neaae. Superior Court. I»t Jud Dial . Cr. 
No 72 23 119721 

Where n driver operated a motor vehicle 
in Ihe Slnle of Alaaka nnd waa lawfully 
nrrrnlrd fur operating a motor vehicle 
while nndrr Ihe influence -loxicaling 
liquor, auch driver had no r lo refuae 
Inking llu- hrenlhalyn-r teal, and auch n 
leal doea not violate nn individual'* right 
ngninal aelf-incriminudon Therefore, the 
uliaeme of counael ia immaterial aince the 
drtvrr had nn righla which cuunael might 
luive uaaialcd him in nanerling, Stale v 
Neaae, Superior Court, lat Jud Drat., Cr, 
No 72-2.111972i 

Itlgh l lo  cuunael liefnre hrea lha ly ier 
leal. —  When a pernon in nrrrnlrd for 
operating a motor vehicle m violation nf 
alnte or local drunken driving nrdinnncen,
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and requrata lo contact nn attorney, llir 
arreatee mual lie afforded n reaannalile 
(>|i|miitunity lo do no fa-fore being required 
lo decide whether or nol lo auhmit In n 
breathalyier tM t; and where arreatee la 
denied Ihnl opportunity. auboequenlly 
obtained evidence, wlirllu-r in form of leal 
rraulla ui of rrfuaal In lakr Iral, mual lie 
■upprtaaed. I’nprlln v Slnlr, Sup. I ’l Op 
No 2017 I Pile .'o r M M , MOW. 259 I*. 2d 
1200(10831 

The alalulnry right lo '•nnlart nnd ton- 
null wilh rnun«el prior lo lietng rrquirrd In 
decide whether or nol lo nuhmit In n 
hrrnlhnlyrer leal la nol nn nhnolule one, 
which might Involve « delay lung enough 
In Impair tealinK rraulla. hul raihrr n llm 
ited one of rrnaonnhle tune nnd opportu­
nity lhal run tie reconciled with Ihe 
implied conaenl atalutea Coprlin v Slnle, 
Sup. Ct. Op No. 2(117 I File Noa fdfill, 
57081, 258 I* 2d 120(1119831 

A peraon auaprctrd of driviiiK while 
intoiicnled had a atalutory right toronlnrt 
•n nllnrney In-fore drridiriK whelheror not 
lo aubrnil lo n hreathalyrer teat if i l l  he 
requralrd an opportunity to conlnrl nn 
attorney, nnd (21 granting Ihe rrriur.it 
would nol involve a drlny long enough lo 
impair lent rraulla Svedlund v Munic­
ipality of Anchorage. Ct App Op No 301 
(File No 75811. 671 I’ 2d 37H H9H.1i 

A brenthnlyier caain In not a ‘‘critical 
ntngr" at which the conntitution requirea 
counarl'n preaence Svedlund v Munic­
ipality of Anchorage. Cl App Op No. 301 
IFile No 75HII, ( . /! P.2d 378 (19831 

While a defendant hnn n ntalulory right 
to contact counael, where he never 
requralrd an opportunity lo contact coun 
net nnd there wa* nothing in Ihe record In 
nhow thnt the police nffirrnotively 
interfered with any attempt hy defendant 
to obtain counael. he wan nol denied right 
lo counael Svrdlund v Municipality of 
Anchorage. Ct Aep Op No 3(11'File No.
75811,671 P2d 378(19831 

Analyala o f AS 28.38.031 und thia arc- 
tion demonalrnlea Ihe legialnlure'a In'.rn 
tion lhal drivera l«  conaldered lo have 
conaenled lo n chemical teal for 
determining Ihe alcohol content nf their 
blood and that refuaal on the driver a pari 
toaubnut to auch a leal will (rigger certnin 
apecified conaequcncea W irtv  Stale. Sup
Ct Op Nu 1593 (File No 3516*. 577 I* 2d 
227(19781 

Aa Ihe ailpteiiir inurl uualyn-a Ihe leg 
lalalure'a ml n il iii eiuiiting AS 28 35 ll.'l I 
and Ihia arrtmn. Ihr reclmtia provide Ihnl 
the operator of a motor vehicle in Alaaka 
haa conaenled lo chemical train of hia

hlnod'a alcohol rolilenl nnd lhal nfler the 
nrrealed o|ieiator refnaea lo Inke Ihe chem­
ical leal, he mual lie ndviaed of Ihe conae- 
quenrea fluwing frum Inn contemplated 
refuaal The arreatec- mual In- permitted In 
rerunnider Inn refuaal III light of lhat Infor­
mation Wire. v. Stale, Sup Ct Op Nn 
1593 IFile No 38161, 577 I* 2d 227 119781.

Htalutra do nol explicitly grant right 
lo refuae teat. • Neither AS 28 35 031 
nor aulwerlinn Ini of llila aection explicitly 
grnnta or recognuea .1 right on the pail of 
nn nireate* to refuae to lake a hrrnlhnlyrer 
leal W irt v Slat*-. Hup Cl. Op No 1593 
I File No .15161. 577 P.2d 227 119781 

Nor do they Impoae a duly upon the 
■ Treating officer lo atlvlae Ihe driver 
that h r haa the right to refute to take 
the leal Wirr v Slnle, Sup Ct. Op No.
159,1 (File No 35161, 577 I’ 2d 227 119781 

Neither AS 28 35 0,11 nor Ihia aection 
requirea lhal Ihe nrreatrd operator lie 
advlaed he haa the right to refuae to take 
a chemical leal for Ihe purpoae of 
determining Ihr alcohol content of hia 
hlood W irt v. Stale, Sup. Ct Op No 1693 
(File No 35161, 577 P2d 227119781.

Although oevero! atntea have rhoaen to 
provide that the arreatee haa a right lo 
refuae to take a breathalyier teat and, fur- 
Iher, that the arrraling officer muat 
inform him of auch right. Alaaka'a legiala- 
ture haa not adopted auch proviaoa W in  v. 
State, Sup. Cl Op No 1593 iFile No. 
3616). 577 P 2d 227 (1978)

And Ih r aupreme court would not 
im ply ■ requirement that an arreatee 
Ire advlaed that he haa the right to refuae 
to take a hreathalyrer teal W in v. Stale, 
Sup Ct Op No. 1693 (File No. 35161,577 
P 2d 227 119781 

Ojvrn the nharnce of a apecifie require­
ment thnt arrcKtren In- ndviaed of o right to 
refuae lo undergo Ihe chemical teat. It 
would lie inappropriate for thia court lo 
engraft auch a requirement onto AS 
28 35031 W in v Slate,Sup Ct. Op No 
15931 File No 35101,577 P.2d 227119781 

Tliia aection an-ma lo require that the e 
nl lenal Ih- a rrnaonnhle attempt to com­
municate to a defendant the rimncqtirnce 
of a failure to Inke Ihe hrrathalyrer exam­
ination Williford v State, Ct. App Op 
No 148 -File Nn 59861. 653 P2d 339 
119821 Alan, are now AS 28 35 03llcl 
requiring an officer lo ndviae on conae- 
quenrea nf refuaal 

Thia aeclhin clearly cnnlemplatea a 
warning nf Ihe a|M-clfl«l ronaa-quencra 
attendant upon a rrfuaal. While ovi- 
drnce of Ihe wnrmnga givrn regarding the 
conaequcncra of refuaal to take a

5 28,.'15.032 Monm  V riiic i.ks § 28 35.032
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hreathalyier leal may hnve lieen relevant 
to the laaue of men* rea, the abai-nce of 
more detaihel wnrmnga regarding penal- 
tiea for refuaal did nol deprive defendant of 
dueprocenaor warrant a directed verdict of 
acquittal In Ilia favor. Svedlund v. Munic­
ipality of Anchorage, Cl App. Op No. 301 
(File No 75HII. 671 P2d 378 (19831, 
ronatruing municipal ordinance.

No privilege agalnat eelf-incrl- 
mlnallnn. —  A rrfuaal to take a 
hlnod-alcohol leal, aflcr a police ofTicer haa 
lawfully requralrd II, la not an act coerced 
hy the officer, and (hua la nol protected by 
the atatr nr federal privilege agalnat 
aelf-lncrlminntlon, Svedlund v, Munic­
ipality of Anchorage, Ct App. Op. No. 301 
(File No 75811, 671 P.2d 378 11983). 
ennatruing municipal provision.

Purpoae n f iubarctio i (e). —  The 
purpoae of ihe pmvieinn in aubaeclion (e) of 
thia aection, that evidence of refuaal to 
auhmit to a hrrathalyrer teal ia admiaeible 
at trial i f  the defendant waa lawfully 
under arreat for driving while intoxicated 
at the time of hia refuaal, ia lo aaaure that 
individuate atrrelrd for driving while 
intoxicated do not benefit from failure tn 
comply with the rrquirrmenla of Alaaka'a 
implied conaent atatulr, AS 28.36.031. 
Coleman v. Slate, Ct App. Op No 229 
IFile No 72151. 658 P.2d 1364 (1983) 

Admlaaibility o f evidence o f refuaal. 
—  Even though thia aection makee the 
refuaal to take the bn-nthalyier examina­
tion admiaaible, it doea not make the 
rrfuaal admiaaible without regard to the 
other evidence rulca, and to be admiiaiblr, 
evidence of refuaal ia required to be 
relevant, and the proluilive value of the 
evidence ahould not be outweighed by iU 
prejudicial Impact. Williford v. State, Ct 
App Op No 148 IKile No 6986), 653 P 2d 
33911982)

Whether evidence of a rrfuaal to lake a 
hreathalyier examination ia admiaaible ia 
committed lo Ihr diatrrlion of th* trial 
court Williford v Slate. Ct App Op, No 
148 I File No 59861. 6.53 P2d 339 I t  9821 

(lefrndanl'a refuaal to take the 
hreathalyrer teat did not give riae to a 
ronaliiutionat rlaim nf privilege aince even 
aaaummg Ihe hrealhalyier refuaal could 
havr been deemed to have amounted to a 
tealimonial atatemenl. thia atatemenl 
could not properly have been conaldered 
privileged aince defendant had no legal 
right In make il Coleman v Slate, Cl 
A|.|I Op Nn 229 !File Nn 72161.658 P 2d 
1364 119811 

lly ila holding lhal admiaaion of evi­
dence of defendants refuaal lo take a

hreathalyrer leal did mil violate ilrfrn 
dant'e ronatilullnnnl righl ngnlnal 
aclf inrrimlnnli-in, Ihe court did nol mean 
lo indicnle Ihnl evidence uf hrealhalyier 
rrfuaala ia per oe nilmlaaihtr in nil raaea; aa 
with other lypra of cirvumatanlial evi­
dence. ndmlaaiblllly of brealhalyrer 
rcfuanla ahould lie determined puraunnl lo 
Evidence Hulea 401-40.1, nn a cnae hy-caw 
haaia, by weighing probative value againat 
potential for unfair prejudice Cnlenuin v. 
Slale.Cl App Op No. 2291 File No 72151, 
658 P 2d 1364 (19831.

Officer muat ndviae arreatee 
confuaed about righla. —  Where nn 
nrrealed peraon rrfur-a In auhmit to n 
lirrathalyrrr teat, the n-hmniatering offi­
cer muat inquire into the nature of the 
refuaal and. if II nppcnra that the rrfuaal ia 
baaed on ■ ronfuainn about Hie |ienu>n‘a 
righla, Ihe officer muat clearly ndviae that 
peraon lhal the righla contained in the 
Miranda wnrning do nol apply to the 
breathalyier examination Crnhnm v 
State. Sup Ct. Op No 2403 iFile No 
40921,533 P,2d 211 119811 

Hut burden on arrealee to nhow con 
fuaion In fact. —  Where defendant molor 
lal refuaed In auhmit ton hrrnlhnlyrer leal 
baaed on a ronfuaion nhoul her righla. Ihe 
hurden waa un the defendant In ahnw that 
ahe waa in fact confuaed Graham v Stale, 
Sup Ol Op No 240.1 (File No 40921,5.13 
P. 2d 211 11981*

Evidence o f refuaal to take the 
breathalyzer waa nol error where the 
evidence did have poaaihle probative 
value, Williford v Stale, Ct. App. Op. No 
148 IFile No 69861. 6.5.1 P2d 339 |I982> 

Admlaaibility n f rhem lcal teat taken 
fo r dlagnoatlc purpoara. —  Where a 
blood teal waa admimaterrd for medical 
diagncalic purpoaea independent of Ihe 
police, the blond teal la admiaaible a» evi­
dence even though the defendant haa 
prrvioualy n-fuaed tn auhmit lo n 
breathalyzer i-tamlnallon Ni-l— n v 
Slate,Ct App Op No !29iFileNo 6222>. 
550 P 2d 426119821 

Uae o f aearch warrant. - - The implied 
ct-naenl alalule doea not eonalilulr an 
affirmative prohibilino againai the mile 
pendent meana of uamg a oea-rh warrant 
lo obtain a aample of hlaod from a peraon 
who haa refuaed lo auhmit tn a 
brealhalyrer le«l after lieing arrraleil for 
an i-fTcnot- ariamg from un nrl romnnltnl 
hy hint while driving under the mHoem-v- 
of inluiicaling I'quitr IVna V Stale. Cl 
App Op No 245(FileNo 6174).664P2d 
16-1119831
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Duly to public. —  Tin* section d on  nul 
<reale i  duty hy tho Department nf Public 
,H«frly Inward the public which, if 
breached. can form the h**i* of n civil 
•ctloo for negligence ng *m * l  Ihr depart­
ment. I.iindqmsl v Department of I’ub 
fUfety, Sup. <!l Op No 2763 iSile No 
70781, 674 l*.2d 780ll9H.li 

l im ita tio n  fo r purpoae* other thnn 
DWl proM>cutiom. - AS 2H Of. 032(m> 
cannot tie restricted lo apply solely lo 
driving while inloaicalrd proarciitiona, 
and lo the eatent that the alatulr, hy 
providing that "a chemical leal nhnll not lie 
given” following a breathnlyter refuanl.

affiiinalivrly llmila the manner in whith 
evidence of inloxicalion may tie obtained, 
Ha limitation mual apply with e<|ual force 
in all proaemliona "nrlting out of acta 
alleged to have been committed while Ihe 
defendant waa operating or driving a 
motor vehicle while intoalcated." Pena v. 
Slate, Ct App Op No 2401 File No 01741, 
664 I* 2d I OB l l9H.1l

Former aubaeclion (b l conatrued. —  
See (Ireham v Slate, Sup. Ct. Op. No
240.11 Kile No 40921. (Til P 2d 211 IIUMI).

Cited in Wilaon v Slate, Cl. App Dp 
No Iftfi l File Noa 7821, 7626, 78111.
P 2d 110841

Collateral reference*. - 7A Am. Jur
2d, Automobile* and Highway Traffic. 
I I  122 to 112. 141 

60CJ S.Motor Vehiclea.I 104 I0 .0 IA 
C J 8 .  Molor Vehicle*, I fi93Ml 

Requiring aubmiaaion to phyaical ream- 
ination or teal n* violntion nf 
conatitulional right*. 28 AI.H2d 1407 

Admiaailulity In criminal ca*e of evj. 
dence that accuaed refu*ed to auhmit lo 
acientific teat tn determine amount of nlco­
hol In ayalem, H7 A I . It 2d 370. 26 A l.lltth 
1112

Suapenaion or revocation of driver* 
licenae fnr refuaal to take aobriety teat, HA 
Al.lt2d 1004 

Request In-tore auhmitling lo chemical 
aolirirly teat to romnuiriicate with counael 
a* refuaal to take teat, 97 AI.HId 882 

Request for prior ndmimatrntion of addi­
tional teat a* conatituling refuaal to sub- 
mil lo chemical aobriety teal under 
implied conaent law. 9H A l.ltld  872.

S ee . 2 8 .3 5 .0 3 3 . C h em ic a l n n n ly s ls  o f  b lo o d , (n l Upon the t r ia l o f 
a  c iv il o r c rim inn l nc lion  o r proceeding a ris in g  out o f acts a lleged to 
have been com m itled  hy n porson while opera ting  o r d riv ing  n m otor 
vehicle o r opera ting  nn n irc rn fi o r n w n te rc rn fl w hile  intoxicated , the 
nmount o f n lcohol in the person's blood o r  b renth n t the tim e a lleged 
sh a ll g ive rise  to the fo llow ing  presumptions:

(1 ) I f  th e re  was 0 .0 5  percent o r less by weight o f a lcoho l in the 
person's b lood , o r  5 0  m illig ram s  o r less o f  n lcohol per 100 m illi lite rs  o f 
the person's b lood, o r  O.t 5 g ram s or less o f  a lcoho l per 2 1 0  li te rs  o f the 
person's b rea th , it sh n ll In* presumed that the person wns not under the 
in fluence o f in tox ica ting  liq u o r.

(21 I f  th e re  wns in excess n f 0 .0 5  percent hut less thnn 0.10 percent 
by weight o f  a lcoho l in th e  person's b lood, o r in excess o f 5 0  but less 
thun 100 m illig ram s o f a lcoho l per 100 m illi li te rs  o f  the pe rson s blood, 
o r  in excess o f 0 .0 5  gm ins bu t less than 0  10 g ram s o f a lcoho l per 210 

li te rs  o f the person's b rea th , thn t fnct does not give rise to «ny p resum p­
tion thot the  person w ns o r w as not under the in fluence o f  in tox icating 
liquo r, hut tha t Hirt m ay b«- considered w ith o th e r competent evidence 
in de term in ing  whether t lie  porson was under the  in fluence o f 
in tox icating liquo r.
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(3 ) ( Repealed, § 1 3  c h  1 2 9  S I  A  W H O .  I

(4 ) I f  th e re  w i i h  0 .1 0  percent o r m ore  hy weight o f  nlcohol in the 
person's hlood, nr 100 m illig ram s o r  m ore o f n lcohol per 100 m illi lite rs  
o f  Ih e  person's blood, o r  0.10 g ram s o r  m ore o f a lcohol per 210 lite rs o f 
the person's b reath , i l  sh n ll be presumed thnt the person w h b  under the 
in fluence o f in tox ica ting  liquor.

(b ) F o r purposes o f th is chapter, percent by weight o f  n lcohol in the 
h lood shn ll lie based upon m illig ram s o f n lcohol per 1(10 m illi lite rs  o f 
h lood.

(c) The provisions o f  (n ) o f  th is section mny not be construed to lim it 
the in troduction  o f  any  o th e r competent evidence bearing  upon the 
question o f whether the person was o r  wus not under tlie  in fluence o f 
in tox icating  liquor.

(d ) To be considered va lid  under the provisions o f  th is  section the 
chem ical annlysiH o f  the person ’s b ren th  o r blood ahu ll hnve been pe r­
fo rm ed according to methods approved hy the D epnrtm en t o f H ea lth  
nnd Socia l Services. The  D epartm en t o f  H en lth  nnd Socin l Services is 
authorized  to approve sa tis facto ry  techniques, methods, and standards 
o f  tra in in g  necessary to ascerta in  the qua lifica tions o f  ind iv idua ls to 
conduct the ana lys is . I f  it is estab lished nt t r ia l thut a chem ical a n a l­
y sis o f  breath o r blood wns perfo rm ed according to approved methods 
by a person tra ined  accord ing to techniques, methods and s lon tlu rds o f 
t ra in in g  approved by the D epa rtm en t o f  Hen lth  nnd Socia l Services, 
the re  is n p resum ption th a t tho test resu lts  ure vn lid  and fu rth e r 
foundation fo r in troduction  o f the evidence is unnecessary.

(e ) The person tested m ay have a physician, o r a qua lified  
technician , chem ist, reg istered nu rse , o r  o th er qua lified  person o f the 
person's own choosing adm in is te r a chem ical test in add ition to the test 
adm in iste red nt the d irec tion  o f  a low  enforcem ent o fficer. The fa i lu re  
o r in ab ility  to obtain  an add itiona l test by a person does not preclude 
the adm ission o f  evidence re la tin g  to the test taken nt the direction o f 
a law  enforcem ent o ffic e r; the fact thn t the person under nrre»t sought 
to ob ta in  such an add ition a l test, nnd fa iled  o r wns unab le  so to do, is 
likew ise  adm issib le  in evidence.

< f) Upon the request o f  the person who subm its to n chem ical test a t 
the request o f n law  en forcem ent o ffic e r, fu ll in fo rm ation  concerning 
the test, inc lud ing tho resu lts  o f  it , sh n ll be made ava ila b le  to the 
person o r the person ’s a tto rney , (ft 1 ch 83  SLA  1969; nm ft 6 ch 104 
SLA  1971 ; nm ft 13 ch 129 SLA  1980 ; nm ftft 18 -  20  ch 117 SLA  19821

Kffecl o f amendment*. —  The 1980 
amendment. in subsection l«). Inserted "or 
driving" and “or breath" in the 
introductory paragraph. drifted ”»• shown 
hy t  heroics I analysis of the person* 
hrr»lh" follow mu "tom- alleged* in the 
intmduclorv paragraph. in*rrtrd the lan­
guage lieginmng 'n r 'HI milligrams' and 
ending "210 liter* nf hi* breath” in para-

graph 111, inserted the language Ix-ginning 
"or in exe** of 80" and ending '210 liter* 
of hi* hrrath" in paragraph 121. and 
repealed paragraph (31, which read " If 
there w*» 0 10 percent or more by weight 
ot alcohol in the person'* hlnud. it "hall ho 
presumed that the person w*» under the 
influence nf inUiilcatlng liquor"
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The 1982 amendment. in aulMvclton int. 
substituted "nr operating mi aircraft nr n 
watercraft while intoxicated" fnr "under 
Ihe influence of intoxicating hi|iinr" in Ihe 
introductory language nnd added para-

NOTKH TO

Kdltor's notes. Anchorage v Holier. 
Sup. C l Op No. IH24 (Kile Non 3827, 
4016, 4037, <40401. 302 I*2d IIH7 <10701,
cited in  Ih e  note* helnw, wnn decided p rin r 
lo the enactm en t nf AS UK 35 035, w h irh  
a u lh o r ire a  th e  adm in is tra tion  n f n c h em i­
ca l tea l w ithou t conaent in  c e rtn in  r lr ru n i-  
alancea tn de te rm ine  the nmuiin t of nlto lw il 
In b rea th  o r b lood.

The Implied Conaent Stntute wna 
Intended lo  provide nn exclusive 
method fo r obtaining d irect evidence 
of a lunprrt'n hlixaj alcohol cnnlenl, aliHeiil 
hia or he r e xp ress  rnnaenl In Ih e  line nf 
eome o th e r form of tenting Anchorage v 
(Jeber, Sup C t Op No IH24 t Kile Non 
382 7 , 4(116, 4(137, 40461. 692 I ’ 2d IIH 7  
(19791

No other chemical teal nllowed nflcr 
breath teat refuaed. —  'ITie express lan­
guage of AS 28.35.032(a), coupled with the 
legislative hintnry of the Implied Consent 
Statute, leada to the conclusion Ihnl in 
enacting the Implied Conaent Statute the 
legislature Intended thnt nnre a breath 
teat had been refused no other chemical 
teat would lie allowed Anchorage v.fjrber, 
Sup. Ct. Op No. 1824 I Kile No* 3H27. 
4010, 4037, 40461, 592 P 2d 1187 (1979)

In prosecu ting  a rhn rgn  o f  up end ing  n 
m oto r v eh ir le  w h ile  under th e  influence o f  
in tox icating  h (|u n r, luw  en fn rcem rn t 
olTiciala cannot ullitre Ih e  re au lta  n f a 
blood a lcoho l teat, when Ih e  blond used In 
pe rfo rm ing  the  le a l wna i-al reeled fn im  the 
accused agn ina l hia nr h e r w ill, n ite r 
rrfuaal to  auhm it lo ii h r e u llia ly re r  exam­
ination. Anchorage v (ieher. Hup Ct Op 
No. 1824 I K ile  Nna 3827. 4016. 40.17, 
40 4 6 I, 5 9 2  I ' 2d IIH7 (I979I

"Chemical teat" menna any chemical 
teat. —  The Inngunge nf AS 28 35 O.TJtai 
stating that after refusal lo auhmit to o 
teal of the hrralh, "a chemical teat ah,til 
not be given," menna nny chemical teat, lie 
It of the breath, blood, urine nr otherwise', 
and not just a chemical led of the breath 
Anchorage v. (ielier. Sup t ’l Op Nn I824 
I Klip Nna 3827 told. 4037. 491lil. 692 
I ' 2d 1187 IIII79I

Alaaka legislature has s|h-< llb-il Ihe 
foundational facta nrresaary fu r the 
admlaaibility o f a chemical analyaia u f

graph (41, iii hiiImii-ctInn (Id. substituted 
"(Ilia rhapli-r" lor "llila aecllnn" and "1(81 
in illllllcia" for "Kill cubic centimeters"; 
und inaiiliacction (ill. innerled "or blood" In 
Die firai and third aenlenrea.

DKCIHIONH

b rrn lh  III subsection (dl Wester v. State, 
Sup Cl Op Nu IIO tilK ileNu 2169).528 
I ’ 2d 1179 (1974), rerl denied, 423 U S 
836, 96 8. Cl (Ml, 46 I. Kd 2d 64 (1976).

T ills aectlon dues not a|>eclfy the 
method u f proof u f Ih r foundational 
facta, which larniitrulli-il by (be applicable 
rules idevidence Wealerv State, Slip Ct, 
tip  Nn I too (Kile Nn 2169). 528 l'.2d 
1179 119741, ten denied. 423 U S 830.96 
S Cl 60. 40 I, Kd 2d 64 (10761

llig id  proof o f auch facia nut 
required. Willi the iiirreaaing occrp- 
lame and reliability nf llie hreiilhalyrer 
Inis mine ii rrlnxiilluiiuf any lint inn of rigid 
prnuf id fnuiulaliumil facta Wester v. 
State, Sup Ct Op No 1106 IKile Nu 
21591, 528 l ’.2d 1179 119741, cert denied,
42,1 U S 836. 96 S Ct 60,401, Kd 2d 6 4  
(19761.

Kffect o f laal sentence o f aubaeclion
(dl. —  The last sentence of subsection (ill 
merely defines the elements that muat be 
prnved Ix-fore hrealhalyier teat reaulta 
mny la- admitted into evidence; it doea nol 
innke those reaulta unaaMiihible. Indeed, 
Ihe alnluti- creates only n presumption nf 
the leal’* vnlidily Keel v Slate, Sup (3 
Op Nn, 2063 (File No 44081,6091' 2d 655 
119801.

Compliance w ith "H reathalyier 
Operational Checklist" required. —
The qiprnved uietluala id administering 
the hrrnlhnlyrer, established hy the 
Department of Health and Social Services 
in accord wit Ii subsection (dl nf this aec­
llnn. are set forth in 7 Alaaka Administra­
tive Code, 4 30 020 Completion nf the 
’ flreathalyrer Operational Checklist" ia 
Ihe first nf 13 procedures established for 
proper teat administration. Completion of 
the checklist is required under subsection 
Oil of Ihia section: however, nlmolutc com­
pliance in completing the checklist la not 
required in order to render the teal results 
valid und admissible in evidence Uveson 
v Municipality of Anchorage, Sup. Ct. Op. 
Nn 1554 I Kile Nn 34341, 574 l*2d 801 
l|978i

Filer I rd complliinre w ith 
"H rrn lhn ly re r Operational Checklist".

Hit- llrralloilvrer Operational 
Checklist" is a simplified method nf estate

I-Hi
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liahing the ndinlaaltilhty nf the avidrnce. It 
furniahiaj the court with a clear record 
that ull tin- substantive teat procedures 
were accomplished, thereby minimliing 
thn |a aaihililies id litiiiian error and fuilerl 
memory Thin then wnrrnnta the presump 
tion under subsection (dl of Ihia section 
lhal the reaulta are valid without any 
additional allowing of foundational facia If 
the check list ia not complete, the presump­
tion id vnidtty is inapplicable. Hut it doea 
not necessarily follow Hint the teat reaulta 
are, therefore, automatically inadmissi­
ble. Oveson v Municipality of Anchorage, 
Hup. Ct Op Nn 1654 (Kile No. 3434), 674 
I ’ 2d HOI 119781 

Where there Iras been substantial 
compliance w ith  Ihe "Hreathalyrer 
Operational CheckMat" provision o f 7 
A AC I  30.92(811, nod where the record 
demonstrates Hint the leal was properly 
IM-rforined. the test results are admiaaible 
under aiiiiaeclum (ill nf this nection. 
Oveson v Municipality uf Anchorage. Hup 
Cl Op No. 1664 (Kite No. 34341, 674 l>.2d 
HOI(1978)

Where Ihe checklist fnr administering 
ihe hrralhnlyrrr tesl was complete hut for 
one chrckmnrk, all other pertinent data 
were filled in, and there was 
unconlroverted testimony lhat the step In 
question wns performed despite Ihe failure 
to check ofTHu- box representing that atep, 
once the trier nf fact Is-beved tlie evidence 
that the step in question was performed, u 
proper foundalion was laid to find the 
reaulta valid under subsection (dl of this 
section Oveson v Municipality of 
Anchorage, Sup Ct. Op No. 1554 (Kile No. 
34341, 574 P2d 8(11 (19781 

Compliance w ilh  Ihe 15-mlnute 
observation period o f 7 A AC 
I  30.920(2) p rio r to the administration 
o f the b rra tha ly ie r lest is a requirement 
for Ihe admissibility of Hie test results. 
Wester v. State, Sup Ct. Op. No. 1106 
I Kile No 21591,528 l*.2d 1179 (19741, cert, 
denied. 423 U S 836.96 S. Ct. 60.46 L. Kd 
2d 54 (19751 

Where substantial compliance w ith 
the 15-minute provision ia established 
on the record, a prime facie showing of 
the foundational fact of the observation 
period neeessary to establish admissibility 
is satisfied Wester v. State. Sup. Ct. Op. 
No 1106 (File No 21591. 528 P2d 1179 
119741. cert denied, 423 U.S. 836,96 S. Ct. 60. 46 I. Kd 2d 54 119751, Oveson v 
Mum,qm lilt nl Amliiiioge, Sup C). Op 
Nu 1554 (Fib- No 34341, 674 I*. 2d 801 
(19781

A clerical error by the breathalyier

teat operator ought nol to render the 
reaulta Inadmissible w ithout a showing 
Hint thn validity ol Ilia results is tainted 
Oveson V. Mimicipslity of Atiehomge.Sup 
01. Op No 1554 I Kile No 3434), 674 I’ 2d 
HOI 119781 

Mern assertion that Ingestion waa 
hyiKithellcally possible ought nol to 
vitiate the observation period 
foundational fact so as to render the 
hri-alhiilyrrr tesl results Inadmissible 
Wester v. State, Sup Ct, Op No 1106 
IKile No 21591.628 l*.2d 1179(19741,cert 
denied. 423 U S 830.90 8 Ct 60 ,461,. Kd 
2d 64 09761.

I'ersnnal testimony not necessary aa 
to b rra tha ly ie r calibration o r ampoule 
certification. While it la required that 
a qualified wilneaa explain tlie functional 
ellect of Hie rlirmical trsliog, personal tes­
timony is not required ns to (he calibration 
of Hie instrument or the accuracy of the 
ampoules Wester v State. Sup Ct. Op 
No 1106 (Kile No 21691, 62H I ’ 2d 1171) 
119741. cert denied, 423 U 8, 836.90 S Ct 
69.46 1. Kd 2d 64 (1976)

A defendant can guarantee the 
re liability o f the reaulta o f a 
hreathalyrer teat by retesting the 
ampoules. The ampoules are preserved 
nnd the nnmunt of fluid nnd the chemical 
composition nf the control ampoule are not 
significantly altered by performance of the 
test Oveson v. Municipality nf Anchorage, 
Sup Ct. Op No. 1554 (Kile No 343-41.574 
P. 2d 801 (1978)

Defendant ahould be permitted In 
check the specific ampoules uaed In 
hia breathalyzer teat, l^iudrrdale v. 
State, Slip Cl. Op No. 1254 (File No 
27611,548 l>.2d 376119761.

Since they could he evldrnce o f pro­
priety o f (eat. —  Tho test and reference 
ampoules could be probative evidence of 
the propriety or Impropriety of the 
breathalyier test, laiudrrdnle v. Slate, 
Sup. Cl. Op No 1254 IKile No 27611,548 
!> 2d 376 (19761 

Denial o f right to analyse compo­
nent* Is reversible error. —  Where 
defendant waa charged with operating n 
motor vehicle while Intoxicated, denial of 
the right to make an analysis of some of 
the components of the breathalyier 
machine, that is to say. to"cro**-eiamine" 
the results of tlie test, would he reversible 
error without any need for a showing of 
prejudice It would la- a denial of a right In 
ii fair llln l, und a fair tiia l is rM-nlial lu 
all,idling an accused due process nf law 
taiiidt-rtlnle v Slate, Sup Ct Op No 1264 
(Kile No 2761), 548 l’ .2d 376 119761.
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IHarrwUnn o f d istric t eourl properly 
exercised In requ iring production of 
aaipoulea uaed In h rrn lh a ly irr  Iral. 
8m  laudeidnlr v Slate, Sup Cl U|i No
1264 (Kit* No 274111. MM I' 2<l 376 i |l*7IH 

Dlatrfrt court waa correct in ai>|>> 
pressing rraulla o f l ir ra lh a ly ir r  Ira l 
wherr ata lr unable lo produce 
am|K)ulra o w l  In Irat Srr l.niidrrilnle 
v .Stale. Sup Cl Op Nn 12£i4 IFile Nn 
27611, MM P2d 37111197111 

Hulr announced generally lo havr 
prosper llv r  r f f r r t  liu l alao In  liav r par- 
IU I r r lro a t iiv r  effect. Her I .nudcrdnle 
v Htatn, Sup Cl Op No I2M  I Kile Nu 
27611. 646 I’ 2d .176 00761 

Thia section ronla lna no require, 
m rn l lhat a d v lrr o f ll ir  righ l lo oltlaln 
an Independent IiIocmI alcohol Ira l Im* 
given, and it la not required hy any provi 
tion of Ih r atatr or federal ronatilulloo 
Palmar v Stair. Sup Ct Op No 21612 
(File No 36611, 604 I ' 2d I 106 0117(0 

C roaanom ina tion  improperly re- 
a trlrlrd . In a prosecution for operation 
of a nit tor vrlorir while intniiintcd, Ihe 
court improperly rra ln rlrd  defendanl'a 
cross examination uf the peraon who 
administered the hrealhalvzrr leal when II 
auatainrd Ihe atalr'a objection lu defen- 
dant'a line of impiiry, where defendant 
waj seeking through hi* atleinpted ipiea- 
lioning U> raiar doubt* in Ihe jury'a mind 
regarding the reliability of Ihe I r a l Keel v. 
State, Sup Cl Op No 2063 IKile No 
4a081, GO** I* 2d 666 I KIWI*

Presumption In h rrn lh a ly ir r  rraull. 
—  Under Ihe wording of Ihia aerlion, Ihr 
brrathaly/rr rraull la dearly viewed nalhe 
preaumplive equivalent of Ihe ninounl nf 
alcohol in the prrnon'a hlmal "nl Ihe lime 
alleged", ill Other wolda, nl Ihe I line Ihnl 
Ih r offense waa committed, nol ju il when 
the breathalyzer eianiinalmn wna ndioin 
island Doylr v. Stale. Cl App Op No 46 
iFile No 6115*. 633 P 2d .106 II98 I I 

Substantial rom p linn rr w ith  regil- 
laUona. —  Under auhaedion idi, even if 
the atale dora not alnrtly comply with the 
rrgulaliona. it can atill show that it haa 
substantially complied with the rrgu 
lationa in order lo establish n sufficient 
foundation to ndinit Ihe hreathalyrer 
examination Ahsognrk v Slnle. Cl App 
Op No 147 IFile No 66(111. 662 P 2d 6(16 
09821

Rraulla of Ihe hreathalyrer leal were 
admiaaible even I hough Ihe record* lor Ihe 
brralhalyrrr malrumenl ahoweil Ihnl il 
had bMn inlihraled nl an Inleivnl ol li| 
days Instead of wilhin Ml day* aa requir'd 
b y7A A C I .11106(1 Ahaognek v Slnle.Cl

App Op No 147 I File No 66011.662 P 2d 
6116 II1IM2I

llreolha lyrer packet ailmlaalhle aa 
evldeuee. ’Ihe adiiiiaaiiiii of Ihe 
hreiilhnlyrer piukel aa a foundation for Ihe 
inlrialm lion of hrenlholvrrr evidence in a 
drunk driving rase ia (he inlrialucllon of a 
public retoril ol fniliial finding* recorded 
in Ihe regular courae of nfllrtul hliallieaa, 
made iiiilr|a<ndenlly nnd well in advance 
of any particular prosecution, and dora nol 
violate Ihe itrfeoilnnt’a right lo confronln 
lion under Ihe lilh ainendinenl Slnle v 
lluggioa. Ct App Op No 127 iFile Noa 
66.16, 66951. 659 P 2d 61.11 19821

Documents referred to na n hrenlholvrrr 
pntkel weir aililliaaihle under Ihe public 
recorda excrpliori In Ihe hraiaay Mile 
Stale v lluggioa, Cl App Op No 127 
I File Non 6635. 66961. 669 I* 2d 613 
IIUH2I

Kffre l o f nlrohol ronaumpllon after 
nreiilenl la Jury question. The laaur of 
whelher nnd to what extent defendanl'a 
cnnauniptioii nf alcohol after Ihe nmdent 
hill liefore a hrrnlhnlyrer examination 
nlTerled Ills hrealhalyier rraull waa a 
quralion which wna properly left for the 
jury Doyle v Stale. Cl App Op No 43 
I File No 5115), 6.1.1 P. 2d 306M9HD.

Applied inC atlrtI v Stair,Sup Ct Op 
No 1762 * Kile No 321.11. 686 P2d 65.1 
<19796 Erickson V Municipality of 
Anchorage, Ct App lip  No 2.18 (File No 
70681, 662 P 2d 963 1198.11

(Jiiu lril iii (iislwin v Slnle. Sup Ct Op 
No 1276 iK ilr No 279.31. 664 P 2d 4.6.1 
11976). Simpson v Municipality nf 
Anchorage, Cl App Op No 67 (File Noa 
4945. 4946. 52881. fi.15 I’ 2d 1197 119911; 
Cooley v Municipality of Anrhotiigr. Cl 
App Op No 114 I Kile Noa 6859.6112, 
61511. 649 P 2d 261 U982I

Staled in Wren v Stale. Sup C‘l Op. 
No 1698 (File No 31661. 677 P 2d 235 
09791, l.y lr v Stale, Sup Ct.Op No 1944 
I File No 3162*. 6IM) |>2d 1357 (19791. 
O’lrn ry  v Slnle. Sup Ct Op No 200.1 
(File No 3466*. 694 P2d 1099 0  9791; 
Municipulilv of Anchorage v Serranu, Cl 
App Op No 115 I File Noa 6447. 6724, 
67261. 649 P 2d 2.66 09821.

Cited in Sulllvon v Municipality of 
Anrhornge, Sup Cl Op. No 1617 0 'ileNo 
33671. 677 P2d 1070 (19781. Krevra y 
Slnle. Sup Cl Op No 1924 l File No
31611, 599 P 2d 727 0  979i Nygren v 
Slnle, Sup Cl Op No 2161 iFile No
42191. 6 lli P 2d 20 09801. (irnham v.
Slnle, Sup IT Op No 2403 iFile No
40921. 633 P 2d 211 II98 II. Moiria v 
Fnrlry Killer* , Inc.Sup Cl, Op No. 28.18

* 28 36.034 MnKJH V k iih  i yn ft 28 35 034

IFll* Noa 6013, 1*0421. WH P 2d 167 
(198,11, Pena v Slat*. Cl App Op No 246 
(File No 61741, 664 P 2d 169 1198.11

Collateral re frivn rra . 7A Am Jur 
2d, Autnmnlnlra and Highway Trnlflt, 
I I  301, 375 to 380 

6IA  C J H . Motor Vehiclea, I  633121 
Admlaaibility and weight of evidence 

based on scientific leal for Inloxicalloit or 
prraencr of almhol In ayalrm. 127 Al.ll 
161.1. 169 ALR 209 

Degree nr oalur* of intoxication for 
puijaiara of alaluta making It a criminal 
olTrnar Ur nptra lr an aulomolilla whlla In 
lhal nmdillon, 142 A l.ll 666 

Validity, construction, and application 
nf legislation dealing presumption of 
•nloxlrallon or Ihe like from pr*a*nc* of 
specified percentage of alcohol In hlood. 46 
AI.II2d 1176. 16 Al.ll.1d 74H 

Qualification as expert (o (ratify aa to 
Findings or reaulta of scientific tesl to 
determine alcoholic content of blood. 77 
Al.l(2d 971

Constitutional righl of ons thaigrd wilh 
intoxication In auiiimon a phyairlan at 
artuard’a own uprose to rnske lest for 
alcohol In ayalrm. 78 Al.l(2d 905 

Admissibility in criminal case of hlood 
alcohol tesl where blond wna taken from 
unronsrimia driver, 72 Al.lUd .125 

Necessity and aulfiriency nf proof lhat 
tests of hhssl alcohol concent ration were 
conducted In conformance w ilh prescribed 
methods. 181 Al.lt.ld 745 

Admlsslhllity in criminal caae of blond 
alcnlud tesl where hhssl was taken desp it e  
defendant’s objection or refusal Ui auhmit 
to teat. 14 A t.lt tlli 6(81

Destruction of ampoule used in alcohol 
lueslli tesl as warranting aupprrsaiou of 
result of tesl, 19 A l.ll (lb  509

Set*. 2 8 .3 5 .0 3 1. S u r r e n d e r  o f  lic e n n o  o r  p e rm it . A ponton wlmae 
licenwt o r p e rm it to opera te  o r d riv e  it m oto r veh ic le  hnn been revoked 
under AS 28 .1 5  If i5  o r  AS 28  15.181 ahu ll n u rrrn d o r the licenne o r 
| 8>rmit to the depnrtm ent on receipt o f  notice o f  the revocntion A fte r 
the period o f  revocation  hn» exp ired , the pernon may m ake app lication 
fo r n new licenne an provided by law . (ft 1 ch 8 3  SLA  1969; nm ft 14 ch 
129 S LA  1980 ; «m  ft 21 ch 77  SLA  1983 )

Effect o f amrndmenla. Tlie 1980 
iimrndmrnl inserted "iqiersle or" in the 
first sentence 

Tlie 1983 amendment In the first sen 
lenc* deleted "suspended or" preceding 
"revoked." revised I h e  internal reference.

and made a minor word changr, deleted 
Ihe former aecond aenlence. regarding a 
three month auspension of an operator’s 
license, and in Ihe last aenlence auhatl- 
luted "period of revocation" for "three 
months' pero d  "

NOTES TO DECISIONS

lo o te d  in lirahsm v Slate, Sup Cl 
Op No. 24031 File No 40921.633 I* 2d 211 
119811

d ie d  in Anchorage v Oeber, Sup Ct

Op No 1824 IFile Noe 4016. 4037. .1827. 
41)461.592 I* 2d 1187119791. Pena v Slate. 
Cl. App Op No 246 (File No 61741.664 
("2d 169 119831

Collateral referencea. 7A Am Jur 
2d. AutnnwJulaa and Highway Traffic, 
ft 141

60 C J S . Molor Vehiclea, I  164 24



I  2 8 .36  03 6 A i a m k a  H r A m r M I  28  36  030

Hec. 2 8 .3 6 .0 3 5 . A d m in is t ra t io n  o f  c h em ic a l text)* w ith ou t
conaen t. in i l (  i i person im under a rre s t fo r iin o ffense a ris ing  ou t o f  net* 
a lleged to have been comm itted w h ile  Ih e person won d riv ing  i i  m otor 
vehicle w h ile  in tox icated , and thnt a rre s t reau lta from  nn accident thnt 
cauaos death  o r physica l in ju ry  to anothe r peraon, a chem ical lent may 
lie odnun iN tem l w ithou t the comient o f the iieraan arrested to de te r­
m ine the on ioun t o f a lcoho l in that |M*rson'a b reath  o r blood

(b ) A portion who is unconscious o r o therw ise tn a condition 
rendering th a t peraon incapable o f  roftiMiil ia considered not to huve 
w ithdrawn the consent p rovided under AS 28  35 .03  H a l nnd a chem ical 
teat m ay Ih* adm in is te red  to determ ine the am oun t o f n lcohol in that 
peraon'a b reath  o r  b lood. A person who is unconscious o r otherw ise 
incapable o f  re fu sa l need not he placed under a rre s t before a chem ical 
teat m ay be adm in iste red

(c) I f  a chem ical test is adm in iste red  to a |>erHon under (a l o r tb) o f 
thia aection. th a t person is not subject to the pena lties fo r re fu sa l to 
subm it to a chem ica l lest p rov ided hy AS 28  35 .03 2  nnd 28  35 .034 
( t  21 ch 117 SLA  1082 . am  4 2 2  ch 77 SLA  1983 )

Effect o f •iscm tm cnU  The IPS.! renw il Ihe internal reference in Ihe
smendmenl in »ul»eclion euMituleU present first »enlene» snd added the
*»n offenee driving • motor vehn le" fur pi event aeeonii eentence 
"th# crime of driving" uni) in •uheectinn 'h i

NOTES TO DECISIONS

Slated in Coprlin v Slate. Sup Cl Op N<> 245 Ode No til <C, 064 I’ 2d 109
No 2617 If lle  No. 5463. 670HI. 269 I* 2d I l9H.1l
1206 II9H.1I. Pen* v KUIr, Ct App Op

See . 2 8 .3 5 .0 3 8 . F o r fe i t u r e  o f  m o to r  v e h ic le , (at A fter conviction 
o f an ofTense under AS 2 8 .3 5 .0 3 0  o r AS 28  3 5 .0 3 2  involving! a m otor 
vehicle o f  a type fo r which a  d rive r'a  licenne is requ ired , the state  mny 
move the cou rt lo  o rd e r the fo r fe itu re  o f the m oto r vehicle invo lved in 
the comm ission o f the o ffense i f  the convicted person has been p rev i­
ous ly  convicted in th is o r an o th e r ju risd ic tion  o f  more than one o f the 
fo llow ing o ffenses o r hns m ore  than once been previous ly  convicted o f  
one o f  the fo llow ing  offenses:

(1 ) d riv ing  w h ile  in tox icated under AS 2 8  3 5  0 3 0  o r another law  o r 
ord inance w ith su b s ta n tia lly  s im ila r  e lem en ts; o r

(2 ) re fu sa l to  subm it to a chem ica l test u nd e r AS 28 .35 .03 2  o r a n ­
o ther law  o r o rd inance w ilh  su b s tan tia lly  s im i la r  elements

(b ) F o r purposes o f th is section , convictions fo r both d riv ing  while  
intoxicated and fo r re fu sa l to  auhm it to n  chem ica l test o f breath under 
AS 2 8 .3 5 .0 3 11 i i  I. i f  a ris in g  out o f  a s ing le  transac tion  and a sing le 
a rre s t, a re  considered une p rev ious conviction

(c ) Upon receipt o f  n m otion  lo r  fo rfe itu re , the court mIi i i II schedule 
a hearing  on the m a tte r and  sh a ll no tify  the s la te  and the convicted
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ft 2 8  3 5 .0 3 7  Mimm V kHIc i.km ft 2 8  35 .037
lierson n f the tim e and place net fo r the hearing  At Ihe hearing , the 
cou rt may o rd e r the fo r fe itu re  o f the m oto r vehicle i f  the court, sitting 
w ithout a ju r y , de te rm ines hy a preponderance o f the evidence tha t the 
fo r fe itu re  o f  the m oto r vehic le w ill serve one o r  m ore o f  Ihe fo llow ing 
purposes:

(1) de terrence o f  the convicted person from  the commission o f fu tu re  
offenseH under AS 2 8 .3 5 .0 3 0 ;

12) p rotection o f the sa fe ty  and w e lfa re  o f the pub lic ;
(3 ) deterrence o f  o th e r persons who a re  [s ilen t m l o ffenders under AS 

2 8 .3 6 .0 3 0 ; o r
(4 ) expression o f pub lic  condem nation o f  the serious o r  aggravated 

n a tu re  o f  the convicted person's conduct.
Id ) U|M)n fo r fe itu re  o f  n m oto r veh ic le  the cou rt s h a ll requ ire  the 

su rren d e r o f  thn reg is tra t ion  and certifica te  o f  t it le  o f thnt m otor veh i­
cle. T he  reg is tra tion  nnd certifica te  o f  t it le  sh a ll Is- de live red  to the 
departm ent.

(e ) I f  not re leased und er A S  28 .3 5 .0 3 7 , a m otor vehicle forfeited 
under th is  section m ny be disposed o f  n t the d iscretion o f  the depa rt­
m ent (5 2 3  ch 77  S LA  1983 )

S e c . 2 8 .3 5 .0 3 7 . R em is s io n  o f  fo r fe i t u re s , (a ) Upon receiving 
notice from  the cou rt o f  the tim e and p lace set fo r a hearing  under AS 
28 .3 5 .0 3 6 , the stnte sh a ll p rovide to eve ry  person who has nn ascer­
ta in ab le  ow nersh ip  o r  secu rity  in te rest in the m otor vehic le w ritten 
notice th a t includes

11 > a descrip tion o f  the m oto r veh ic le ;
( 2 ) the lim e  nnd p lace o f  the fo r fe itu re  hearing ;
13) the leg a l a u th o r ity  under which the m otor vehicle mny Ih* 

fo rfe ited ;
(4 ) notice o f the r ig h t to  in te rvene to protect the in terest in the m otor 

vehicle.
th ) A t the h ea ring , a  person who c la im s nn ownersh ip o r  security 

in te re st in the m otor veh ic le  m ust e stab lish  by a preponderance n f the 
evidence th a t

( 1) the p e titione r hns an in te re st in the m otor vehicle acquired in 
good fa ith ;

( 2 ) n person o th e r thnn the pe titione r was convicted o f  the offense 
thnt resu lted  in the fo r fe itu re ; and

(3 ) b e fo rr pa rting  w ith  the m oto r vehicle, the pe titione r did not 
know  o r  hnve reasonab le  cause to In 'lieve that it would be used in the 
com m ission o f  an o ffense .

(c ) I f  a person sa tis fies  the requ irem en ts o f  tb) o f th is  section, the 
cou rt s h a ll o rd e r tha t nn am ount equa l to the v a lu e  o f  the petitioner's 
in terest in the m oto r vehic le he paid In the  pe titione r o r  the court sh a ll 
o rd e r that the m oto r veh ic le  Is* re leased tn the pe titione r together with 
t it le  to  the m otor vehicle.
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. ft 28.36.038 A i .amka S tA T im w ft 28.35.040

(d ) F o rfe itu re  o f  n m oto r veh ic le  under AS 2 8 .3 5 .0 3 6  is w ithout 
prejudice to the righ ts , nnd doen not ex tingu ish  the c la im s o f  n cred ito r 
w ith nn in tercu t in the m otor vehicle. (ft 23  ch 77 S I,A  1983 )

8 ec . 2 8 .3 5 .0 3 8 . M u n ic ip a l im p o u n d m e n t a n d  fo r fe i tu re . 
N otw ithstand ing  o th e r provinionn in IhiM tit le , n m un ic ipa lity  mny 
ndopt nn o rd inance p rov id ing  fo r  the im poundment o r fo rfe itu re  o f  n 
m otor veh ic le  invo lved  in the comm ission o f nn offense under AS 
2 8 .3 5 .0 3 0 .2 8 .3 5  0 3 2 , o r nn ord inance w ith elem ent* sub s tan tia lly  s im ­
i la r  to AS 2 8 .3 5 .0 3 0  o r AS 28 .3 5 .0 3 2 . An ord inance adopted under th is 
section is not requ ired  tn lie consistent w ith th is t it le  o r regu la tion s 
adopted under thin t it le  (ft 2 3  ch 77 SLA  1983)

A r t ic le  3 . R e c k le s s  n n d  N eg lig e n t D r iv in g .
Section
CO Rockies* driving 
4ft. Negligent driving

8 ec . 2 8 .3 5 .0 4 0 . R e c k le s s  d r iv in g . <n) A person who d rives n m otor 
vehicle in the stnte in n m anner which crentes n substan tia l and 
u i\ju s tifiah le  risk  o f h a rm  to a person o r to p roperty is gu ilty  o f reck less 
d riv ing  A sub stan tia l nnd u rqustifiah le  r is k  is a risk  o f such ii natu re  
nnd degree thnt the conscious d isrega rd  o f  it o r a fa ilu re  to perceive it 
constitu tes a g ross dev ia tion  from  the standard  o f conduct thn t a rea ­
sonable person would observe in the s itu a tion .

(b ) A person convicted o f  reck less d riv in g  is gu ilty  n f a m isdem eanor 
and is pun ishab le  by a fin e  o f  not m ore than  $ 1.000 or hy im prisonm ent 
fo r not m ore thnn one y e a r o r  by both

(c) L aw fu lly  conducted au tom ob ile , snow m ob ile , motorcycle o r o th er 
m otor vehic le rac ing  o r  exh ib ition  even ts a re  not subject to the p rov i­
sions o f  th is  section. (S 50 -5 -4  ACLA  1949 ; nm 5 1 ch 182 SLA  1955; 
am ft I ch 7 0  SLA  1961 ; nm ft 2 ch 121 S LA  1967 ; nm ft 1 ch 13 SLA  
1971; nm ft 4 6  ch 3 2  S I.A  1971 ; am  ft 6  ch 74 SLA  1974)

NOTES TO DECISIONS

Codification o f cnmmon-law *l*n 
dard o f rare . —  This section and AS 
28 3ft 04ft. defining mklr-a and negligent 
driving, do nol art forth pcr-cise standards 
of cut, but merely codify Ihe u«ual 
common Dw standard i.f care Hailey v 
Lrnord. Sup Cl Op No 2308 tKile No 
■4**81. 626 I’ 2d SCI i IIIAlI

Specific conduc t not prnarrllie tl 
Thu aaclion and AS 28 351145, tic-lining 
rvcklrw* and nrgligvnt driving, do nol 
proscribe specific conduct, but rather stale 
■hat a pm on ahall not drive a molnr vrhi

d r  m n manner which crralra an 
u n ju s t i f ia b le  risk !latlry v Ernord. Sup 
Ct O p No 23081 File No 4696>, 626 P2d 
849)1980 

l t l . l v  tn aafrty o f g rn rra l public. —  
Itrcklrs* driving involve* risks to I h r  
aafrtv of Ih e  public at large ('aider v 
Slate. Sup IT ftp No 2224 (Kile No 
421t.lt. til!) I* 2<l fir/O UtlAiti 

A defendant waa nut placed In 
double jeopardy t>> h i* conviction uf the 
I r w u  included ofTenw- of recklroa driving 
nn a felony chargv of aaaautl with a dan-

28.35.045 M o m it  V k i ik t .km ft 28.35.045

gemu* wr*|ion even though a niiode- 
mranor charge of rrcklra* driving had 
already lieen adjudicated again*! him 
liecauoe. altlimigli Ihe charge* aroae out of 
Ihe »ame grnrral inndenla, they were 
liaaerl on different conduct during lhat 
incident ( ‘aider v. State, Sup Ct. Op. No 
22241 Kile No 4293), OKI P. 2d i0Vfl(l980).

Trooper arriv ing at accident acene 
cannot arreat fo r rrckleaa driv ing 
without warrant. - The Alanka legiala- 
lure ha* classified both rrckleaa driving 
and operating or driving an automobile 
under the influence of intoncaling liquor 
a* mi*drmramir* Thu*, a «Ute  trooper 
who arrived at an accident acene could nol 
arrr«t a driver without a warrant for 
cither reckle** driving or drunk driving 
aince neither of llirar offense* wa* 
committed or attempted tn hi* preaence 
Layland v. State, Sup Ct. Op. No 1160 
I Kile No 2284). 636 P 2d 1043 (19751, *(Td. 
Sup Ct Op No 27.19. 549 P2d 1182 
119761, overruled on olher ground*. City of 
Anchorage v (ielier. Sup Cl Op No 1824 
(Kile No* 3827, 4016. 4037. 40461. 692 
P.2d 1192 <19791

Sentencing conalileraUon*. —  Where 
It w** ur.diaputrd *t trial that there went 
three people in the rear of defandant'a 
pickup who were eitremely vulnerable in 
caoe of any accidenl. Ihe judge could 
properly consider thia fact at sentencing in 
evaluating the eatent of defendant'*

recklessness, even though he could nol 
properly conatdrr (lie fact that they had 
died from defendant-* reckle«*ne»* 
tluckabyv.Slat*.Ct. App Op No 39(Kile 
No 61971, 632 P.2d 976 (I98D 

Considering uneounaeled moving 
violation* In aentenclng held hamtle** 
error. —  Any error which might have 
occurred hy reason of (hr (rial court'* con- 
■nirralioti of two uncounselrd moving vln. 
Irlinn* in determining the sentence for 
negligent driving wss harmless where the 
tourl also considered three counseled 
moving violations and where it did not 
restrict or suspend defendnnf* licenae but 
imposed s fine of $10(1, which wss only 125 
almve Ihnl suggested by defends ill's coun­
sel McKrnne v. Slate. Sup Cl. Op No. 
1029 IKile No 2012). 620 P 2d 791 (19741 

Sentence upheld. —  Severity of defen­
dant'* offense within tlie crime of recklea* 
driving and Ihe need In deter him, to deter 
other*, and to reaffirm societal norm* 
justified a one-year sentence. Iluckaby v 
State, (*t App Op No 39 (File No. 61971. 
632 P 2d 975 1198II 

Cited In Hood v. Smedlry, Sup Ct. Op 
No 800 IKile No 1400. 498 P2d 120 
119721. Williford v. Stale. Sup Cl Op No 
2751 (KileNo 69861,674 P. 2d I329ll98.1l; 
Wilson v. State,Ct, App Oft No 356 (Kile 
No* 762.1. 7526, 78331. P2d 
119841

Cotlaleral reference*. —  7A Am. Jur. 
2d. Automobile* and Highway Traffic, 
I I  312 U> 320 

6IA  C J S.. Motor Vehicle*. I I  609 to 
624

What amount* to grosa or wanton negli­
gence in driving an automobile precluding 
the defenae of contributory negligence. 38 
ALR 1424. 72 ALR 1357. 92 ALR 1367. 
119 ALR 654

What amount* to retkle** driving 
within dalute making reckleos driving of 
automobile a criminal offense, 86 ALR 
1273. 52 ALR2d 1337 

Definiteness nnd certainly of atatutca 
prohibiting, 12 ALH2d 580 

Kecklcsa driving a* leeser included of­
fense of driving while lntn*ic*ted or aim. 
ilar charge. 10 ALR4lh 1252

Sec. 28.35 .045. N e g lif fe n td r iv in g . lB lA p e rs o n w h o d r iv e s n m o to r 
vehicle in  the  s tn te  in  h m anne r w h ich  createa an u n ju s tif ia b le  r is k  o f 
harm  to a person o r to  p roperty  and who, as a re su lt o f  the  crea tion  o f 
the r is k , a c tu a lly  endangers a percon or p roperty  is g u ilty  o f neg ligen t 
d riv in g  A n  u n ju s tif ia b le  r is k  ib  a risk  o f such a n a tu re  nnd degree th n t 
it fa ilu re  to avoid i l  constituteH a devia tion  from  th e  stnndnrd  o f  care 
th a t a reasonable person w ould  observe in  the  s itu a tio n  I ’ roo f th a t a 
defendant a c tu a lly  endangered a person or pn  p c rty  is established by 
show ing th a t, as a re s u lt o f  the defendant's d r iv in g .
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I  2 8 .3 6 .0 4 5 A i .ahka  St a t iit k h S 28 .3 5 .0 4 6

( 1) an nrcidi'nt occurred;
(2 ) a perwin, inc lud ing tho  defendant, look  eviiMive action  to avoid  nn 

accident;
(3) a pernon, including’ the defendant, stopped o r slowed down 

nuddenly to avoid an accident; o r
(41 u pernon o r p roperty , inc lud ing  the defendant o r the dcfendnnt'n 

property , won otherw ine endangered
(b ) The ofTenne o f  neg ligen t d riv ing  in a lessor ofTenHe thnn , and 

included in , the ofTenne o f reck le »8  d riv in g , nnd a person charged with 
reck less d riv in g  m ay Ih* convicted o f  the lesser ofTense o f  neg ligent 
driv ing .

(c) A pernon convicted o f  neg ligen t d riv in g  is gu ilty  o f  nn in fraction 
as provided under AS 28  4 (1 0 5 0 , and in addition , the cou rt mny lim it 
o r nus|iend the person's d riv e r's  licenne under AS 28 .16 .220 (h ).

(d ) la w fu l ly  conducted au tom ob ile , snowm obile , m otorcycle o r o th e r 
m otor vehic le rac ing o r e xh ib ition  events a re  n o l subject to the p rov i­
sions o f thin section. (5 7 ch 74 S I.A  1074 ; nm  5 (3 ch 241 SLA  1076 ; am 
I 19 ch 144 S LA  1077)

Revlsor’a notes. - AS 28 10 220, present provisions for mandatory auapcn-
referred lo in (cl of (hi* section, wss sion of licenses for rrrts in  violations (AS
repeated (n IH7H The prrsent provisions 28 I f> I HI I Ho nol include n violntion of this
for discretionary court limitation of section in the grounds for suspension,
licenses sre found In AS 28 15 201 The

NOTES TO DECISIONS

Codification o f cnmmon-law stan­
dard o f care. —  Tina aectlon sod AS 
28 35 040. defining reckless and negligent 
driving, do not set forth precise standards 
of care, but merely codify the usual 
common lsw standard of csre (lalley v 
lenord. Sup Ct Dp No. 2308 (Kile No 
4696). 625 l’ 2d 849 <19811 

Specific conduct not proscrllred. 
This section and AS 28 35 040, defining 
reckless and negligent driving, do not 
proerrito specific conduct, hut rather aisle 
that a person shall not drive s motor vehi­
cle In a manner which crestea an

unjustifiable risk tlslley v lenord, Sup 
Ct Op. No 2308 I Kile No 4696), f.25 I ’ 2d 
849119811.

Negligent driv ing Is an infraction, 
not an offense fnr double Jeopardy 
purposes, and pleading no contest to 
negligent driving doea not preclude sub­
sequent prosecution for the offense o. sec­
ond degree assault Carlson v. Stole, Ct. 
App Op No 339 ■ Kile No 7338), 6701* 2d 
603 10)841

Cited in Williford v State. Sup Ct Op 
No 2751 I Kile No 598(5), 674 l*.2d 1329 
11983),

Collateral references. - 7A Am -lur 
2d. Automobiles and Highway Traffic. 
I I  321. 322 

61A C J  8 , Motor Vrhlrles, t  612
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A r t ic le  4 . D u tie s  F o llo w in g  A cc id en ts .
Hection
SO. Action of nperatnr Immediately afier 

accident
tit) Duty of (>|>erator to give Information 

and render ssslstsnce
71) Kxtmlnnlmn or Impounding before 

repair
80 Immediate notice of accident

Hection
90 gendering nf rrpoil hy others 
100 Form of reports 
110. Pennlly for giving false Informntinii 

In report or foiling lo re|sirt 
120 Use of accident rrpnrts In evidence 
l.’ttl Knlse re|iort nr deslructinn of eve 

dsnca

Sue . 2 8 .3 5 .0 5 0 . A c tio n  o f  o p c ru t o r  im m ed ia te ly  a f t e r  a cc id en t,
(a ) An ope ra to r o f  a vehic le invo lved in nn accident resu lting  in in ju ry  
to o r death o f It person shn ll im m ed iate ly  s lop the vehic le at the scene 
o'- tho accident o r ns close to it ns possib le and re tu rn  to, nnd rem ain 
it, the scene un til the ope ra to r has fu lfi l le d  the re<|uirementH o f AS 
28 .3 6 .0 6 0 .

(h i The op e ra to r o f  a veh ic le invo lved  in an nccidcnt re su ltin g  on ly 
in damage to a vehic le d riven  o r  attended by a person sh a ll immedi­
a te ly  stop tin- vehic le a t the scene o f  the nccidcnt o r as close to  it as 
possib le and re tu rn  to, and rem a in  a t, the scene o f  the accident until 
the ope ra to r has fu lf i l le d  the requ irem en ts o f  AS 28 .35 .060 .

(c) T ho  ope ra to r o f  a vehic le invo lved in  nn accident resu lting  on ly  
in damage to a veh ic le  which is unattended nhnll im m ed iately stop nt 
tho scene o f  the accident nnd undertake  reasonab le  means nnd e ffo rts 
to lo ca le  and no tify  the ope ra to r o r ow ner o f  the damaged unattended 
veh ic le  o f the name and address o f  the ope ra to r and owner o f  the 
veh ic le  s tr ik in g  the unattended vehicle . I f  the opera to r o r owner o f the 
unattended vehic le cannot be located then the ope ra to r shn ll leave in 
a conspicuous plnce in o r  upon the unattended vehicle, a w riting 
s ta ting  the nam e and address o f  the opera to r and o f  the owner o f the 
veh ic le which s tru ck  the unattended vehicle and setting fo rth  a 
statem ent o f  the circumstances o f  the accident. HI 50-5-5 a, b ACLA  
1949; am  5 I ch 6 9  SLA  1960 )

NOTES TO DECISIONS

llu th  this section and AS 28.35.000 
define Ihe duties o f drivera of motor 
vehicles "involved in an accident “ 
Drahoah v State. Sup Ct Op No. 486 
(Kits No 849). 442 P2d 44 (1968).

And constitute an Interlocking statu, 
lo ry  scheme. —  It ia apparent from n 
reading of AS 28 35.050(a) and AS 
28 36 060m) that together (hey constitute 
an interlocking statutory scheme 
proscribing rnndilri loinnionly known aa 
"hit and run" driving Drahoah v Stale. 
Sup Cl Op Nn 48A IKile No S4BI, 442 
l> 2d 44 H 968I 

Separate offenaea. —  Leaving the

scene of an accident la a separate ami dis­
tinct offense from the crime of failure lo 
render assistance Drahosh v Stnte. Sup 
Ct Op No. 486 (File No 8491.442 P 2d 44 
119681

Violations of subsection la) are pun­
ishable under AS 28.35.230. Drahosh v 
State. Sup Cl Op No 4851Kile No. 849). 
412 P 2d 44 11968)

(Junled in Miller v State, Ct. App Op 
No 116 iKile No 5429). 652 P2d 494 
i 1982)

Cited In Althsk v Slate, Cl A|.p Op 
Nu 036 (Kile Nu. 4435). 640 P2d 135 
119811
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Collateral referenrrn. 7A Am Jur

2d, Automohilen nnd Highway TratTir, 
I I  2710 to zor.

6 IA  CJ 8 , Mulor Vehiclea, I I  074 lu 
683.

CoiMtltutlonalily, connlrucllon, nrul 
rlfi>ct of ntalule in ridnlmn lu  rundurl uf 
driver uf aul.unuliilr idler hnpiirmiig u f nn 
accident, Hi A l.ll 1425,00 A l.ll 1228. 101 
AI.R 011

Failure In atop nr ntlu-r rundu rl nfler

nulumulilli' nrrldrnt un auj>|mrtlMg ilium 
fur exemplary dninngen. I Mi Al.ll 111 ft 

Applirnlnliiv nf rrumnnl "hll nnd run" 
"labile lu arcldrida nrtumnii un private 
property, 77 Al.l<2d 1171 

Nrcennity nnd autTiciency uf allowing i i i  
n rrlinlnnl prosecution under ii 
"lilt nnd run" alnhlti-nrcuaed a knowledge 
ul ncridrnl. injury, nr damage. 2.1 AI.R.'ld 
4!I7

Sec . 2 8 .3 6 .0 6 0 . D u ty  o f  o p e r a t o r  to  g ive  in fo rm a t io n  a n d  
re n d e r  iiNHiNtiince. (a l The op e ra to r o f  a veh ic le invo lved in an acci­
dent rcnu ltiiiK  in iiy u ry  to  o r death o f a |M>rson o r dimuiKe to a vehicle 
which la d riven  o r attended liv a pernon nhn ll g ive the operator'll name, 
nddrcKA. and veh ic le  licenae num be r to the person struck o r in ju red , o r 
the opera to r o r  occupant, o r the person a ttend ing , and the veh ic le  
collided w ith nnd sh a ll render to any  person in ju red  reasonab le ass is ­
tance, inc lud ing ranking  o f a rrangem en ts fo r attendance upon the p e r­
son hy a physic ian and lrans |> orta tion , in a m anner which w ill not 
cuuse fu rth e r li\ ju ry , to a hosp ita l fo r m edical trru tn icn t i f  i l  is 
apparent thnt trea tm en t is d es irab le . U nd e r no circumstances is the 
g iving o f  assistance o r o th er com pliance w ith the provisions o f  th is 
pa rag raph  evidence o f  the lin b ility  o f  an op e ra to r fo r the accident.

(b ) Except as provided in fc l o f  th is  section, a person who fa i ls  to 
com ply w ith any o f  the requ irem en ts o f th is section is, upon conviction, 
pun ishab le  by im prisonm ent Tor not m ore than  one yen r, o r by a fine 
o f  not m ore thnn $500 , o r by both. T h is  p rov is ion  does not app ly to a 
person incapacitated by the accident to the ex ten t tha t the person is 
physica lly  incapab le o f  com ply ing w ith the requ irem en t.

(c ) A person who fa i ls  to com ply w ith n requ irem en t o f th is section 
regard ing assisting  an in ju red  porson is, upon conviction , pun ishab le 
by im prisonm ent fo r not m ore than  10 yenrs, o r  by a fine o f not m ore 
than  $ 10 ,000 , o r  by both . T h is  p rov is ion  does not app ly  to a person 
incapacitated by the accident to the exten t that the  person is physica lly  
incapnhlc o f  com p ly ing w ith the requ irem en t. (!) 50 -5 -5  c, d ACLA  
1949 , nm 56 1 . 2  ch 8 5  S I.A  19681

NOTES TO DECISIONS

T h li section doe* not codify u 
common.law c r lm r hut ra ther create* 
a naw alatutory offrnae. Kimoklnnk v 
Stale. Sup f t  Op Nu 1701 'Kite Nu 
31771. 684 l ’ 2il 26 119/81 

On lla face, thia arctlnn appcara 
constitutionally d rfrc tlve  for lla

failure to require crim inal intent, or 
mure particularly, for ita failure to require 
thul a prranu knowingly fatla to render 
IKM Ia lillll'i* K l l l i n k ln u k  v Stul«-. Sup IT 
Op Nu 1704 I f  .tr Nu 31771.684 I*2.1 26 
H97MI
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On lla luce Ihia •rilinn dura not require 
that ii priaoo have knowledge or the acci- 
deal or of Ihr fort lhat lityurira hovr 
rraulted lu Ih- guilly uf a narluua crime 
TImio th r alntuto up|M-iira to hold n prraun 
atrirtly luililr fur lailurr to render aaaia 
liinrr rv rn  if lie la unaware uf any 
wrongdoing. i c • unnware uf the circuit), 
atanrra giving riar lu tlir duly and lima 
llliawnrr I lint I I I -  la In fact falllliK tu do llir 
required net, Kfmoktaak v Slate, Sup <3 
Op No 171)4 l f ile  Nn 3177). 684 P. 2d 26 
11070)

Hut Ih r rr ip iia ilr In .n it may Ire read 
Into the alalule hy Impllrntlun.
Kimuktuak v Slate,Sup Ot. Op Nu 1704 
If ile  Nu 0177). 684 I12d 26 110781.

Tlie leglalubirr intriidrd that criminal 
liability under llila aectlon allarh only 
where Ilia nperalor uf a motor velilclu 
knnwiiiKly faila lu atop and render naaja. 
tame The atatule rnpilrva on anirmative 
cuurae uf action Pi Ih- taken by Ihe driver 
nnd It nrceaaarlly fulluwa Hint one mual In- 
aware uf Ihe farla giving riaa Pi thia aflir- 
motive duly in order lo jierform auch n 
duty Kimokloak v StoU, Hup. Ct. Op. Nn. 
1704 If lle  Nu 3177). 684 P.2d 26 <19781

When rrim lna l liab ility under auh- 
aertlun (c) ntlnrhra. Criminnl liability 
under aubaectinn let nf thin aection 
nllochra to a driver who leaves the acene uf 
an arridrnl where tlie alale can prove hy 
direct nr circumalnnlial evidence thnt the 
driver actually knew nf (he Injury or that 
he knew that the accident wna of auch a 
nature that one wnuld rcnaonnbly antici­
pate lhat it rraulted in injury Pi a perann, 
Kinmktnnk v Stale, Sup Cl. Op. No. 1704 
(file  No. 3177), 684 I*2d 25 119781.

Intoxication. —  Where one ia charged 
witli failure In render naairlnncc under 
thin auction nnd where there la evidence nf 
intoxication, the jury may conaider Un­
furl that the nrcuaed waa intoxicated in 
determining whether lie had the rec|uiaite 
knowledge Kimuklmik v. Slate, Sup. Ct. 
Op No 17114 Iflle  No 3177*. 6H4 P.2d 25 
119781.

No e rro r in manner in which ntate 
perm itted p> argue element o f know l­
edge to Jury. —  Sec- Atehnk v. State, Ct. 
App Op No 036 (file  No 44351, 640 I* 2d 
135<19811

Inn lru rlitin  lluil the jury could find 
knowledge uf injury "wlu-re Die rlrcum* 
alunrea were auell I lull I bey would lend n 
reiuuiiuilily prudeiil | h - i m i i i  I n  aaaume I lint 
an nccident remitting in injury" rnunt hnve 
occurred wna erruneoua, aince it la nut lliu 
irnnomihlf peraon who la un trial bill the 
delemlnnl ami II la llie defendanl'a kuuwl 
edge wluch mual la- proved nml nol lhal of 
a liy (wit ln-t i i al iriiMUinhte |H-raun 
Kuuokluiik v Slate,Sup Cl Op No 1704 
If lle  No 31771, 684 I ' 2d 26 (I97HI

When- Ilia trial coiirfa flint tiialrurliun 
nn llie ulementa of Ihe ulTenae nf failure lo 
render nut ailri|ualely apprlaed (tie jury ul 
all m-ceaaary elemeula wilh Ihe rxcrpllun 
uf llie elemelil nf knowledge, tiul two add|. 
linnal malrucliuna apetifirally nddrraaiug 
ihe element of knowledge conformed pre- 
i laely lu Ihe reipilreinPiilaofKlmukPink v 
Slate. Hup Cl, Op No 1704 (file  Nn 
31771, 684 I1 2d 25 119781, nu error wna 
rniumllled hy llie court in inatructing the 
jury Alcliak v Slnle, 13 App Op Nn 030 
i f l le  Nn. 44351, 640 I*2d 135 119811.

The crime o f leaving the acene u f an 
accident ia not amenable to civil com- 
proiniar. Ifenael v Stale, Sup. Cl. Op No 
1755 Iflle  Nn. 37191. 585 l*.2d 878(1978)

The act runalllullng Ihe crime of leaving 
the acene nf an accident ia the failure tn 
•top mid make III* neceaaary exchangee uf 
information or nnaintnncc after the acci­
dent hnn occurred 31,ia umiaalon ia not one 
which cnunen injury lo the private cilir.en 
within thp manning of the civil cnmprn- 
mino atatutea Settlement of Ihe claim for 
ipjuriea reaulting from the accident cannot 
nclllo the nlnte'a claim for n violntion of iln 
lawn ifenael v. Slate, Sup. Ct. Op. No. 
1755 (file  No. 37191,686 P.2d 878 (19781

Ten-year aenlence for failure to 
render nnolnlance affirmed. —  See 
Itoacndnlil v Stale. Sup Ct Op No. 1807 
IKile No. 4087). 591 I* 2d 538 (1979).

Applied in l.upro v. Slate. Sup Cl. Op. 
No. 1900 IFile Nn 2987), 1103 l’ .2d 458 
I t 9791.

Quoted in Thihedcnu v. State, Sup Ct 
Op. No 2182 IFile No. 43251,617 P.2d 759 
(19801, Miller v Stale. Cl. App. Op. No. 
135 (File No. 54291. 052 I’ 2d 494 M982).

• )

Cnlhili-ral reference*. 7A Am Jur 
2J. Autnimiliilea nml Highway Tinllir, 
I t  289 In 296

lilA  (M S ,  Mnlnr Vehiclea, t t  (174 lu 
683

Violntion of nlnluie reipiiring one
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I  28.3ft 0 7 0  A ia m h a  MrATtrncH ft 28 .36  0 8 0
Involved m an accident to atop nml render Hulfiriency of compliance with require 
■ Id ae affecting civil liability. nil Al.l(2d menl of criminal "Ini nnd run" «l*tul* that 
2V# IDOtOfIM identify hlin»e|f. IH AI.MJd 085

Hoc. 2B .3 ft.070 . K xu m ln H t lo n  o r  im p o u  t lln g  l»«fc»rp ro p n ir . A 
ponton mny not nmki* o r havt* itmdi' rep a irs  to claituiK** o r in ju ry  to n 
m otor vehic le which could hnve Im'cii cnunoil liy co llis ion  w ith a person 
o r pro|HTty w ithou t firnt n o tify ing  lhi> D opn rtn ion l o r Pub lic  S a fe ly , 
ch ie f o f  police, o r in tho nlmcnce o f thorn*, tho non runt po liceman o r o th e r 
pence o ffice r, who nhn ll im iniH lln to ly exam ine  thn vehicle nm l mo’no it 
fu l l report subscribed hy tho  person in whono custody tho vehic le then 
in. A copy o f  tho rep o rt sh a ll ho m ailed  o r de live red  to the D epnrtm en t 
o f Pub lic  Sa fe ty . I f  no ofTicinl in w ith in  lO m i lc i io f th o  plnco where the 
vehicle in b rought fo r  rcpn ir, then no notice o r exam ination  in roip iirod 
I f  them  in ((round fo r suspecting thnt the vehicle won invo lved in n 
collinion w ith  n pernon, tho vehicle nhnll he iin|M>undnd n l the expense 
o f the ow ner, fo r which tho cuntodiun nhn ll hnve n lien , and nhnll lie 
ncreeaible on ly  lo  o fficers dotn ilod to  tho inventi((u tion o f the cum* un til 
released. If, however, the re  in no rennon to nunin'ct tlm t the dnmnj(e to 
the m otor veh ic le wnncnuHed hy collin ion w ith  n person or pro|>erty, the 
rep a ir o f t lie  vehic le mny he au thorized  hy the o ffice r in charge o f the 
invent gatinn nt nny time n l lo r  the e xp ira tion  o f  24 bourn th e rea fte r. 
(5 60 -5 -5  f  ACLA  1949; urn 4 2 ch 123 S I .A  19691

NOTES TO IIM TH IONH

Applied in t.ie in v Stale, Sup Cl Op 
No I960 I File No 2987). 60.1 P2d 468 
<1979)

Collateral reference* 3H Ami Jur
2d, Oareitee. *nd Parking nml FillinK 
Station*, t l  140. 144 lu IM 

0 ‘ A C J S . Motor Veliirlen, I t  726. 
746 dl. (*l

l.ii')i for nlornKe uf automobile, 31 AI.K 
834, 48 Al.f(2d 894 

Lien for lowing or ntor*KC. ordered liy 
public oltieer, of motor vehicle, 85 A l.ftfd
199

S ec . 2 8 .3 5 .0 8 0 . Im m ed ia te  n o t ic e  o f  n c c id c n t . (n l The d riv e r o f  n 
vehicle invo lved  in nn nccidcnt re su ltin g  in bod ily in ju ry  to o r  death o f 
n person o r  to ta l p rope rty  damage to nn appa ren t extent o f  $500  o r  
m ore sh a ll im m ed ia te ly  hy tho qu ickest mennn o f  communication give 
notice o f  th e  accident to the loca l police depa rtm en t i f  the accident 
occurs w ith in  a m un ic ip a lity , otherw ise to  the Departm en t o f  Pub lic  
Sa fety .

(b) The d r iv e r o f  ii veh ic le  invo lved in on accident resu lting  in bodily 
in ju ry  to o r death o f  n pernon o r to ta l p roperty  damage to nn apparent 
exten t o f $ 5 0 0  o r m ore  s h a ll, w ith in  10 dnys a lte r  the accident, fo rw ard

158
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C O

•  >

i i  w ritten  rc js irt n fth e  accident to  the D epartm en t o f Pub lic  Sa fe ty  nnd 
to the loca l police departm ent i f  the accident occurs w ith in a m un ic ­
ip a lity  A re|Mirt in not requ ired under thin subsection i f  the accident is 
investigated hy a peace o fficer.

(c) The fo rm  o f  accident rep o rt requ ired  under ih ) o f thin section can 
Ih* obtained from  any loca l po lice departm ent o r  the Departm ent o f 
Pub lic  S a fe ly .

(d ) The D epa rtm en t o f  Pub lic  S a fe ly  may requ ire  the d rive r o f  a 
vehic le in vo lved  in an accident o f  which a report must In* made to file  
supp lem en ta l reports whenever the o rig in a l report is insuffic ient in the 
opin ion o f  the depa rtm en t.

(e ) K ve ry  law  en forcem ent o ffic e r who, in the reg u la r course o f  duty , 
investigates a m oto r vehic le accident fo r which a report must lie made, 
e ith e r at the tim e o f and a t the scene o f  the accident o r th e rea fte r hy 
in terv iew ing tlie  pa rtic ipan ts o r w itnesses, sh a ll, w ith in  24 hours a lte r  
com pleting the* in vestiga tion , fo rw ard  a w ritten  rep o rt o f tho accident 
to  the D epa rtm en t o f Pub lic  Sa fe ty ,

( f i  An uccident report is not requ ired  under th is  section from  ii pe r­
son who is phys ica lly  incapab le o f  m ak ing  the rep o rt du ring  the period 
o f  incapacity, (ftft 50 -5 -5  f, g A CLA  1949 ; added hy ft 3  ch 123 S I.A  
1969 ; am  ftft 2 , 3  ch 6 9  SLA  1960 : ftft 5 0 -5 .5  h, i, j  ACLA  1949; added 
by ft 3 ch 123 S LA  1959; am  ft 2 0  ch 144 SLA  1977 )

NOTKM TO  DKCI8ION8

Self-Incrimination. —  Appellant'* 
admiaaion lhal hr wna driven; vrhiclr in 
quratlon .it time of accident waa not mud 
miaaililr under the filth aim ndmrnl to Ih r 
United Stair* Conatitution and Alankn 
Conat, n r !  I, 4 9 i*« Ix-mg compelled hy 
thia arction, aince thia arction dora not 
require any incriminating information, 
but m rrrly require* a peraon who ia 
involved in an accident covered by the 
ntalule to give notice of the accident to the 
appropriate police department Crenrv v. 
Stale, Ct. App Op No 252 (File Noa 
6777, 6778). 663 P 2d 226 (19831

Investigating officer’* w ritten report 
o f an accident ia not admiaaible in evi­
dence under thin arction. Menard v 
Acevedo, Sup Ct Op No 3G4 < Kile No 
6361, t in  I*2d 766(1966)

Admlaaibility n f InvratlgaUng offl- 
cer'a observation*. Although under

AS 28 35 120 a written report itaelf ia 
generally inadmiaaible, the police officer 
who mvraligatea the atcident may (entity 
to the obaervation* which he made in pre. 
paring the report, and hi* obarrvallun* 
would include nny atatement* whirh were 
made to him in thccouree of the invraliga* 
tion that were othrrwlae admiaaible, 
including the atatemenl of a defendant 
that he wan the driver of the vehicle In 
•location, t ’reary v Slate, Ct App Op No 
252 (File Noa 6777. 6778). 663 P2d 226 
(1981).

Applied In Adkina v. I^ater, Sup. Ct. 
Op No 1107 (File No 20781. 530 P 2d II 
(1974), KapaTranap, Inc v Henry, Sup 
f t  Op No 1527 I File No 2326). 572 P.2d 
72ll977t,Hulhrrfordv State,Sup Cl Op 
No 200I IFile No 3453), 605 P2d 16 
11979)

• )

Collateral reference*. 7A Am Jur. Admi**ihilily of rrpnrt of operator filed 
2d. Automobile* nnd Highway Traffic, purauant to Inw, respecting automobile 
I 160 accident. 69 ALK 906.

01A C J 8 .  Motor Vehicle*. I  674
159



i  28.35.090 A lAHKA STATUTES ft 2 8 .35 .11 0
Failure to comply with sliitulc n (poring suapenslon or lolling of ntntiilo of limi- 

one Involve*! In nulnmnliilr accident In talinn, III AI.K2d Mil
(top nr fr|mrt. a* affecting question n« In

S ec . 2 8 .3 5 .0 0 0 . K e m lo r in g  o f  r e p o r t  h y  o th e r* . (it) Whenever the 
d rive r u f it vehic le in phyHirnlly incapab le  n fg iv in g n n  immediate notice 
o f an accident a« requ ired  in AS 2 8 .3 5 .0 8 0  and the re  wan ano the r
occupant in the vehic le i l l  the time o f  the accident capab le o f  doing ho,
the occupant ahu ll m ake  nr g ive the notice not given hy the d rive r.

(b ) W heneve r the d riv e r ih  phya icn lly  incapable o f  m ak ing  a w ritten  
re p o r t o f  nn accident oh requ ired  in A S  2 8 .3 5  08 0  nnd the d riv e r iH not 
the owner o f  the veh ic le , then the ow ne r o f the vehicle invo lved in the 
accident ah a ll w ith in  five dnyn n ite r le a rn in g  o f the accident m ake tho 
re p o r t not m ade hy the  d rive r, (ft 50 -5*5 j  ACLA 1949 ; nm 8 3 ch 123 
SLA  1059)

8 c c . 2 8 .3 5 .1 0 0 . F o rm  o f  r e p o r t * ,  (a ) T he  D epartm ent o f  Pub lic  
Sa fe ty  ahu ll p repare and upon request supp ly to police departm ents, 
coroners, loca l pence o ffice rs , ga rages and o th er su itab le  agencies o r 
ind iv idua ls , fo rm s lo r  accident reports , The w ritten rep o rts  by persons 
invo lved in accidents and hy in vestig a ting  officers sh a ll requ ire  su ffi­
c ien tly  de ta iled  in fo rm a tion  to disclose the cnuHe o f the accident, condi­
tions ex isting  a t the tim e o f  the accident, and the persons and vehicles 
invo lved .

(b) Kvo ry  accident report requ ired  to  Im * made in w riting  shn ll he 
made on the app rop ria te  fo rm  approved by the departm ent und sh a ll 
conta in a ll o f  the in fo rm a tion  requ ired  un less not avn ilub le . tft 50-5-5 
k ACLA  1949 ; ndded by ft 3 ch 123 S L A  1959 )

NOTES TO DECISIONS

Quoted In t'resry v State, Cl Ape Op 
No. 282 (Kile Non 6777. 6778), 663 P2d 
226 (1983)

S ec . 2 8 .3 5 .1 1 0 . P e n a lt y  f o r  g iv in g  fa ls e  in fo rm a t io n  in  r e p o r t  
o r  fa i l in g  to  r e p o r t ,  (a ) A person who g ives in fo rm ation  in reports as 
requ ired  in A S  28.35 .08(1 know ing o r  linv ing  reason to be lieve thnt the 
in fo rm a tion  is fa lse  is pun ishab le  hy a  fine  o f not more thnn $ 1,000 , o r  
by im prisonm ent fo r not m ore  thnn one y e a r , o r by both.

(b ) The depa rtm en t sh a ll suspend the license o r pe rm it lo  d rive  nnd 
the non residen t ope ra ting  p riv ileg es  o f  n person fa i lin g  to report un 
accident ns provided in AS 2 8 .3 5 .0 8 0  un til the rep o rt is filed  The 
departm ent may extend t in *  H U s|M *n* iiiii liy  m il m ore than  30  days. A 
peraon fa i lin g  l u  m ake a re |n irt i ih  requ ired  i i i  AS 28  35  (180 is gu ilty  
o f a m isdem eanor and upon conviction is pun ishab le  hy n fine o f not 
m ore than $200 , o r hy im p risonm en t fo r n o l m ore than 90  dnys, o r by 
both. (5 5 0 -5 -5  I. m  ACLA 1949 ; added hy ft 3 ch 123 SLA  1959)
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ft 28.35.120

Clled in Crenry v. Sutc, Ct. App. Op. 
Nn 262 (Kiln Non 6777, 677H), 663 P. 2d 
220(1983).

• 1 >

Collateral reference*. —  7A Am. <lur. 
2tl, Automobile* anil Highway Traffic,
I 100.

01A CJ.8., Motor Vehicle*. < 074.

Sec . 2 8 .3 5 .1 2 0 . Use o f  a c c id e n t r e p o r t s  in e v id en ce . A report 
m ade in accordance w ith th is  chap ter m ay not be used in evidence in 
a c rim in a l o r  c iv il action a ris in g  o u t o f the accident that is the subject 
o f  the report, (ft 4 ch 123 SLA  1959 )

NOTES TO UECI8ION8

O )

91

Investigatingofflcer'a w ritten report 
o f an accident la not admiaaible in evi­
dence under thia aection. Menard v. 
Acevedo, Sup. Ct. Op. No. 364 IFile No. 
636). 418 P 2d 766(1966).

Thia aection bara admiaaion into evi­
dence of an invfoligating police officer'a 
report made in connection with a tragic 
accident Adkina v I .enter, Sup. Ct. Op. 
No. 1107 IFile No 2078). 630 P.2d I I 
(19741

Policlea underlying atatutea barring 
the uae n f accident reporta aa evi­
dence. —  See Adkina v. Letter. Sup. Ct. 
Op Nu. 1107 IFile No. 2078). 530 P.2d I I 
(19741.

Thia aection hy lie specific term* 
bar* only the report'* uae In evidence. 
Adkin* v. Letter. Sup Ct. Op. No. 1107 
(File No. 20781, 630 P.2d 11 (1974).

Thia aectlon doea not p roh ib it the 
oral teatlmony or expert opinion* o f an 
Inveatlgator which are alto contained in 
an automobile accident report. Adkina v. 
l/m ler. Sup. Cl. Op No. 1107 (File No 
2078). 630 P2d I I  (1974).

In view of Ala*kn'a established rule 
favoring admiaaion of expert opinion testi­
mony. it would neern wine not to exclude 
auch expert teatlmony almply becauae the 
witneaa prepared the written report which 
ia barred liy the alalule Adkina v Leelrr. 
Sup Cl Op Nu 1107 (File No. 211781.63(1 
I ’ 2d I I  (19741

Although under thia aectlon a written 
report ilaelf ia generally inadmiaaible. the 
police officer who inveatigatea the accident

may leatify to the oheervationa which he 
made in preparing (he report, and hia 
obeervatlona would include any 
atatementa which were made to him in the 
courae of the inveatigalion that were 
otherwiae admiaaible, Including the 
atatemenl of a defendant that he waa ( h e  
driver of the vehicle in question. Cre»ry v. 
Slate, Cl. App Op No. 252 (File No* 
6777. 6778), 663 P 2d 226 (19831

Although a ntate trooper had little 
Independent recollecUon o f the acci­
dent, he could rely upon hia report aa 
a proper baila for hia testimony In n 
negligence action. It was still hi* testi­
mony and nol the report itself which ws* 
placed In evidence. Kap* Transp , Inc. v. 
Henry. Sup Ct Op No. 1527 (File No 
2926), 672 P 2d 72 (1977).

Where a *l*(e trooper was permitted to 
refer to his accident report in order to 
recreate for the jury a diagram of the scene 
of the accident which he had prepared aa 
part of hia inveatigalion and he waa also 
permitted (o read from hia report the 
•tatement he look from one of the two w it­
nesses to the accident, thia teatlmony waa 
properly admitted Kap* Transp. Inc v 
Henry, Sup. Ct. Op. No. 1627 (File No. 
2926). 572 P.2d 72(1977).

Testimony o f witnesses named In 
report. —  The holding that thia section 
doea not bar oral (ratimony or expert opin­
ion* of an investigator which me also con­
tained in in  automobile accident report 
clearly overrule* any implication in Mace 
v. Jung. Sup Cl. Op. No 170 I File No
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ft 28.35.130 A i .ahka S t a t u t e * S 28.35.135

306), 3H6 I ’.SH 571) (1903 ) Hint witnesses 
rmned In the report would not l*o tilde to 
testify Itefore the court. The doctrine o f 
"fru it o f the poisonous tree" In simply not 
nppllcnhle to thin typo o r n nit uni ion 
Adkina v tenter, Sup t'l Op No 1107 
(F ile No. 2078), 630  I ' 2d 11 (10741 

M em oranda p rep a red  hy s ta le  
t ro o p e r in vestigating  an o th e r

troop e r's  Invo lvem en t In nn accident 
were not Inndminnihle police Invcstlgnlnry 
report* in term* o f thin secliun's hiiigunge 
nnd purpose. Rutherford v. Stnte. Sup C l. 
Op No 2001 l File No. .145:11, 605 I ’ 2d It) 
11971)1

Quoted in Wester v. Stole, Sup C l Op 
No 1106 (F ile  No. 21591. 528 IV2d 1179 
(19741

C o lla te ra l re fe ren ces . 8 Am .1 nr Admissibility o f report o f opernlor filed 
2d, Automobiles nnd Highway TrnfTlr, pursuant lo  Inw, respecting oulomobile 
i  1046 nccidcnt. 69 A l.lt 905.

01A C .J .S , Motor Vehicles, i  616(191

8 e c . 28 .3 5 .1 3 0 . F h Ihc r e p o r t  o r  d c n lru c t io n  o f  e v id en ce . An o ff i­
cer o r  person who know ing ly  m okes n r subscribes n fn lse report con­
cern ing nn in vestiga tion  o f  o vehicle o r  damage o r in ju ry  caused by a 
vehicle , ns provided in th is chap te r, is g u ilty  o f  p e iju ry . A person who 
destroys, o b lite ra te s , conceals o r rem oves, o r who aids, abets, o r assists 
in the destruction , o b lite ra tio n , concea lm en t, o r rem ova l from  n veh i­
cle, o r  evidence show ing o r tend ing to  show thn t the vehicle collided 
w ith a person o r  p rope rty , is pun ishnb le  by a fine  o f not more than $500 , 
o r by im prisonm ent fo r  not m ore thnn s ix  m onths, o r by both, (ft 50 -5-6 
ACLA  19491

A r t ic le  5 . M is c e lla n e o u s  O ffe n s e s .
Section
136. Unlawful to knowingly make fnlse 

statement, npplicntion. or certifica­
tion

140. Unlawful obstruction o r blocking o f 
traffic

165. Operation o f vehicle with certain 
tire- prohibited

Section
ISO Disobedience to aignala o f officer 

regulating traffic unlawful
182. Stopping at direction o f peace officer 
225. Enforcement 
245. Motorcycle helmet

S e c . 2 8 .3 5 .1 3 5 . U n la w fu l lo  k n o w in g ly  m a k e  fa ls e  s ta tem en t, 
a p p lic a t io n , o r  c e r t i f ic a t io n , la l  A person m ay not know ing ly m ake 
a fa lse  a ffid av it , s ta tem en t, o r  rep resen ta tion , o r n ffirm  fa lse ly  with 
respect to a m a tte r o r  fact requ ired  to  he set ou t under this t it le , no r 
m ay the person use a nam e o th e r than  the person's tru e  name. A person 
convicted o f v io la t in g  th is section is g u i lty  o f unsw orn  fa ls ifica tion  und 
is pun ishab le us prescribed by Inw.

(b ) A person who has a ce rtific a tion , reg is tra tion , title , license, o r 
o th er form  issued under th is t it le , o r who has app lied fo r a certification , 
reg istra tion , license, o r  n th -r fo rm , and who changes the person's name 
or moveH from  the address shown on the departm ent's records o r form s, 
sh a ll not.fy  the depa rtm en t in w riting  o f the change in name o r address 
w ith in  30 days, (ft 7 ch 241 SLA  1976 ; nm ft 4 3  ch 102 SLA  19801
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• » ft 28.35.140 M o t d k  V e ii ic i .km ft 28.35.155

C ross re fe rence*. — For crime o f 
unsworn falsification, sen AH 11.56.110, 
for |M>nnltlnn, see AH 12 66 036 lb )(3 ) and 
12.65.1351a I.

E ffe c t o f  am endment*. — T lie 1080

ninnndmenl substituted "unsworn fa ls i­
fication" fnr "perjury" follow mg "is guilty 
u f' neur (he middle o f the second sentence 
tn subsection In).

S ec . 2 8 .3 5 .1 4 0 . U n la w fu l o b s t ru c t io n  o r  b lo c k in g  o f  t ra f f ic . A 
person m ay not pu rpose ly obstruct o r  b lock tra ffic  on nny roadway by 
any m eans. H ow ever, a serv ice vehic le such an a bus, garbage truck, 
tow tru ck  o r  am bu lance m ay  m ake b r ie f stops on n roadw ay, which 
stops on the roadw ay a re  necessary in the perfo rm ance o f its  services, 
(ft 50 -5 -7  ACLA  1949; am § 1 ch 174 SLA  1970)

N O TES  TO D E C IS IO N S

Q )

• I )

Th is Inw pe rta in s lo  ro ad s o f  su ffi­
cient w idth and cond ition  to  perm it 
veh ic les lo  pass, without ir\jury to their 
tires or other ports, nnd without danger nf 
collinion Vogler v. Oreimnnn, 12 Alaska 
19, 7H F. Supp 576 ( I )  A lnsks 1948).

On a tw o lane  h ighw ay, even  a one 
foo t ob stru c tion  cou ld  easily  cause s 
fo llow in g  en r to  sw erve into the opposite 
lane to clear a parked vehicle. Th is would 
interfere w ilh tlie normnl flow o f traffic 
nnd amount to n violntion under thia aec­
tion. Henumnater v. C randall, Sup. C l. Op. 
No. 1589 (F ile  No. 28451, 676 P.2d 988 
(1978).

Th ia aectlon ia n o l an  exc lu s ive  Hat o f 
se rv ice veh ic le*. Beaumaster v. 
C randall, Sup. C l. Op. No. 1689 (F ile  No. 
2845), 576 r .2d  9 88 (1978 ).

A d r iv e r , w h ile  not ope raU ng  a  pro- 
feaa lonn l se rv ice  veh ic le , m ay  be 
engaged In the name acUv lty  aa a ser­
vice vehicle would have been. Beaumaater 
v C randa ll, Sup. Ct. Op. No. 1589 (File 
No 28461, 676 P.2d 988 (1978).

C o lla te ra l re fe rences . — 7A Am. Jur. 
2d. Automobiles and Highway Traffic, 
t 277.

61A C J S . ,  Motor Vehicles, t 684

Such ns p u lling  o v e r to  aid occu­
pant* o f  o ve rtu rn ed  car. — This section 
describe* servico vehiclea aa buses, gar­
bage trucks, tow trucks o r ambulances, 
but a reasonable construction o f Ih r slat- 
o le  would hold thnt one who pulled his car 
over lo  the aide o f the road in sn emer­
gency situation in order to aid the occu­
pants o f un overturned car, waa acting in a 
service capacity. Beaumaater v. Crandall, 
Sup. Ct. Op No. 1589 (F ile  No. 2845). 576 
P .2d 968 0 9 7 8 ) .

A person who pulled over to the aide of 
the road in an emergency situation in 
order lo  aid Ihe occupants o f an overturned 
car, apparently parking aa fa r over on the 
righ l aa he could given the anow condition) 
and the presence o f a ditch on the aide o f 
the road, and who *leo turned hia emer­
gency flaaher light* on, was entitled lo  
make a b rie f atop on tho rondway na neces­
sary in the performance o f aameritan 
efforts. Beaumaster v. C randall, Sup. Ct. 
Op No. 1589 (F ile No 28451,676 P.2d 988 
(1978).

Stopping vehicle on traveled portion of 
highway as affecting responsibility Tor col­
lision between vehicles, 131 ALK  562

Sec. 28.35.150. U n l a w f u l  to interfere w i t h  or d e s t r o y  official traffic 

con tro l d e v i c e  or h i g h w a y  construction; action b y  state for d a m a g e s .  

I R e p e a l e d ,  .ft 2 5  c h  1 4 4  S L A  1977.1

• »

S e c . 2 8 .3 6 .1 5 5 . O p e ra t io n  o r  v e h ic le  w ith  c e r ta in  tircH 
p ro h ib it e d , (u ) It  is u n law fu l to opernto a m oto r vehicle w ith studded
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(iron o r tiros w ilh  chains attached on n paved highway o r road from  
May I through Septem ber lf>, inc lu sive, north o f  60® N orth  La titude  
and from  A pril lf> th rough S e p lem h e r .')(), inc lu sive , Houth o f 6 0 ” N o rth  
la t itu d e . The com m issioner o f pub lic Hafety nhn ll by otnergoncy o rd e r 
provide fo r add ition a l law fu l opera ting  periods baHed on ununuul 
Heaiionnl o r w eather conditiona. An emergency o rd er adopted under 
thia section is not subject to the A dm in istra tive  P rocedure Act (A S  
44 .62 ). Upon app lica tion  a special ind iv idua l trac tion  pe rm it m ay be 
issued a llow ing  the operation o f  a m oto r vehicle w ith studded tire s  o r 
chains nt any tim e nt the d iscretion o f  the vehicle ow ner. The fee fo r 
the special ind iv idua l perm it is one-th ird  o f the nnnuu l reg is tra tion  fee 
applicab le lo  lh a t c lass n f vehicle under AS 28 .10 .42 1 . T he  departm ent 
may provide an  app rop ria te  s lic k e r o r  o th er device id en tify ing  the 
vehicle to which the perm it app lies.

(b ) In this section "studded t ire "  means a t ire  w ith metal studs o r 
spikes imbedded in the periphery o f the t ire  su rface , and p ro trud ing  not 
more thnn one-fou rth  inch from  the tire  surface. (8 9 ch 241 SLA  1976; 
am § 29  ch 94 SLA  1980 )

E f f r r l  o f  •m r n d m r n t s .  The tilHO huI ihI i I u I H  "A S  2 8 .1 0 .4 2 1 "  fu r "A S
Amendment m ilin litiitt’ tl " r rg iB lr r lim i fe r "  28  10 200 " lit th e  end o f  the next to  lnnt
fo r "licenee Inn " nt'dr th e  m idd le n f th e  Aenlence o f Bulmecllnn In ).
next to  Inel een len re  nreuheectiun 1st. nnd

Sec 2 8 . "ft.U>(). U n l a w  ful injury tn n r  destruction o f  trnlTic r e g u­

lations o r  g u i d a n c e  device. /R e p e a l e d , § 2 5  c h  1 4 4  S L A  1977.1

Sec. 28.35.170. O p e r a t i o n  w i t h  m o r e  t h a n  t h r e e  p e r s o n s  in driver's 

seat. IRepealcd, $ 2 0  c h  2 4 1  S L A  1 9 7 6 . 1

Sec . 28 ,3 5 ,1 8 0 . D is o b e d ie n c e  to  s ig n a ls  o f  o f f ic e r  re g u la t in g  
t r a f f ic  u n la w fu l. A d r iv e r o f  a  veh ic le  mny not refuse to obey a law fu l 
o rder o r d irection o f  n pence o fficer, firem an , o r  authorized  flagm an  
regu la ting  nnd d irec ting  tra ffic . A pence o ffice r o r firem an regu la ting  
o r d irecting tra ffic  s h a ll, upon request o f  n d riv e r , produce evidence o f 
au thorization  un less the o ffice r o r  firem an  is wearing in view  the badge 
o r un ifo rm  o f office. Ik 50-5-11 AULA  1919; am § 1 0 c h 2 4 1 S L A  1976 )

S ec . 28 .3 5 .1 8 2 . S to p p in g  a t  d i re c t io n  o f  p en ce  o f f ic e r ,  (a ) A per­
son d riv ing  o r  opera ting  a veh ic le  o r m oto r veh ic le , o r opera ting  an 
a irc ra ft or w ate rc ra ft, sh a ll s lop  as soon as p ractica l nnd in u reason ­
ab ly sa fe  m anner under the circumstances, iTrequested o r s igna lled  to 
do so fo r a law fu l purpose by a peace officer.

(b) I f  the peace o lfic e r is d riv in g  n r opern ting  u vehicle o r m oto r 
vehic le o r is ope ra ting  an a irc ra fl o r w a te rc ra ft when m ak ing  the 
request o r g iv ing  the s igna l lo  stop, the peace o fficer's vehicle, m otor 
vehicle, u irc rn fl o r w a te rm ill must he m arked app rop ria te ly  ho th a t a 
reasonab le person would recognize it n sone  re la ted  lo  law  enforcem ent,

8 28.35.190 Moron Vkiik  i.ks 8 28.35.245

o r it m ust m eat ligh ting  and aud ib le s ig n a llin g  requirem ents o f  law for 
law  en fo rcem ent vehicles. I f  tho pence o lfice r is not d riv ing  o r opernting 
a veh ic le  o r  m otor veh ic le , o r opera ting  an a irc ra f l o r w atercraft, the 
o lfice r s h a ll w ear the un ifo rm  o f o ffico  o r d isp lay  a badge o r o ther 
sym bol o f  au th o rity  no us to ho reasonab ly  id en tifiab le  as a peace o lf i ­
cer.

(c ) A person who know ing ly  fu ils  to stop in v io la tion  o f la ) o f this 
section is g u ilt }  o f a c lass 11 m isdemeanor.

(d ) In  th is  noction
(1 ) " law fu l purpose" includes ranking nn a rre s t  o r issuing a citation , 

p reven ting  persona l iq ju ry  o r  p roperty  dam age in an emergency, and 
in vestig a ting  a situ a tion  when the peace o ffice r has a reasonab le 
suspicion th a t im m inen t pub lic danger ex ists o r  that serious harm  has 
recen tly  occurred ;

(2 ) "s ig n a l"  means a hand m otion , aud ib le  m echanical o r e lectron ic 
noise device, v isua l lig h t device, o r com bination o f them , used in a 
m anner thn t n reasonab le porson would understand to mean that tho 
peace o ffic e r in tends lh a l the person stop. (8 1 ch 66  SLA 19841

Sec. 28.35.190. l’e n u l t y  for violation o f  certain sections. [Repealed, 

§ 4 7  c h  3 2  S L A  1971.1

Sec. 28.35.200. U n l a w f u l  o p e ration o f  vehicles. ( R e p e a l e d ,  § 2 0  c h  

2 4 1  S L A  1976.1

Sec. 28.35.210. S e i z u r e  o f  u n s a f e  o r  defectively e q u i p p e d  vehicles. 

I R e p e a l c d  b y  implication b y  A S  28.05.091, e n a c t e d  b y  § 6  c h  1 7 8  S L A

1978.1

Sec. 28.35.220. A c t i o n  b y  state for d a m u g e s .  I R e p e a l e d ,  S 2 0 c h 2 4 1  

S L A  1976.1

S e c . 2 8 .3 5 .2 2 5 . E n fo rc e m e n t . A ll Inw en fo rcem ent o fficers in th is 
state and employees o f  the departm ent designated by the comm issioner 
sh a ll en fo rce  th is t it le  and regu la tion s udopted under th is tit le . The 
state troope rs  sh a ll advise and in stru ct a ll o th e r Inw en force .nent o ff i­
cers in  the sta te  concern ing the requ irem en ts  o f th is  t it le  and regu­
la tions adopted under th is t it le . (8 11 ch 241 S LA  197C am 8 7 ch 54 
SLA  1979 )

Sec. 28.35.230. / R e n u m b e r e d  a s  A S  2 b  40.050.1

Sec. 28.35.240. D u l y  to o b e y  school patrol. /Repea l e d ,  § 3  c h  6 8  S L A

1964.1

S e c . 2 8 .3 5 .2 4 5 . M o to rc y c le  h e lm e t , (a ) A fie r J an u a ry  1, 1978, 
m otorcycle he lm ets mny not be m anu factu red  o r  sold in A laska  lh a l do 
not con fo rm  to standards estab lished by regu la tion  by the comm is­
s ion e r o f  pub lic  safety . The regu la tion s sh a ll provide fo r he lm ets that 
a llow  n o rm a l pe riphera l v ision Hnd hearing  and m inim ize neck in ju ries
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lo  the w enrcr p o ten tia lly  caused hy the he lm et. The udoption o f  these 
regu la tion s nhn ll be under the provis ions o f the A dm in is tra tive  Proce­
dure Act (A S  44 .6 2 ).

(b ) A pernon who hns reached the age o f m a jo rity  iih defined by AS
26 .20 .01 0  mny not be requ ired to wenr u he lm et w h ile  opernting u
motorcycle i f  the pi rson is the ho lde r o f  n license which, under regu ­
la tion s adopted under AS 2H. 16 .041. is c lassified s ing ly  ns a license to 
operate a motorcycle . (§ 1 ch 23 0  S I.A  1070 )

C o lla te ra l re fe ren ce* . — 7A Am .lu r 
2d. Automobile* nnd Hisliwny Traffic,

5 210

Sec. 28.35.250. A p p l i c a t i o n  o f  luw. IRepealcd, $ 2 0  clt 2 4 1  SI,A

1976.1

Sec. 28.35.260. I R e n u m b e r e d  a n  A S  28.40.100.1

Sec. 28.35.270. I R e n u m b e r e d  n s  A S  28.40.110.1



AS 20.10.011 EXEMPTION FROM MOTOR VEHICLE INSURANCE

AS 20.22.200 AND REGISTRATION CARRIES DUAL REQUIREMENT

In response to an inquiry  from the Commissioner of 

Public Safety and Representative Adelheid 

Herrmann, the Attorney General stated that a motor 

vehicle that is used on a road connected by land to 

the state highway system or connected to another 

highway that averages 500 or more vehicles per day 

is not exempt from the insurance and registration  

requirements under AS 28.10.011 and AS 28.22.200.  

The statutes state that the owner or operator must 

be insured and the vehicle registered unless the 

road on which the vehicle is used is not connected 

to the state highway system or a heavily travelled  

road. The Attorney General concluded that the use 

of the word "or" in this context means that both 

requirements must be met for the exemption to

apply . This interpretation is the one used by the 

Division of Motor Vehicles and is correc t, the

Attorney General said. The statutes were not well

d ra fte d , resulting in uncertainty about the ir

meaning, the A ttorney General said. Op. A t ty .  

Gen. (Alaska, June 13, 1988)

Legislative review is recommended.

_ q 9 .



AS 28.15. 166(g) THE MEANING OF "AC TUA L PHYSICAL CONTROL  

AS 2 8 .4 0 .1 00 (a )(4 )  OF A VEHICLE" IS EXAMINED IN THE CONTEXT

OF D R IV IN G  WHILE IN TO X IC A TE D  LAWS.

The Supreme Court of Alaska held that the 

circumstances of the case justified the conclusion 

that the defendant was in actual physical control of 

the vehicle. The defendant was sitting in the 

driver 's  scat, with the ignition keys in her hands 

and was attempting to put the keys in the ignition. 

Shf» had told the arresting officer that she intended  

to a r ive  the car. Given these conditions, the trial 

court should not have concluded that the engine 

must be running before "actual physical control" is 

found. State, Department of Public Safety v .  

Conley, 754 P.2d 232.

While the result reached by the Supreme Court 

seems reasonable, the court noted that no definition „

of "operate or dr ive"  appears w ith in _ th e laws

requlatinq license revocation for driv ing whiRj,

intoxicated: .th e  court found the definition it used

within AS 28.40 ("General Provisions"). While that 

was adequate, review is recommended.

- 5 1 -



AS 28 .15 .181(c ) MULTIPLE CONVICTIONS FOR DRIV ING  WHILE

IN T O X IC A T E D , EVEN THOUGH ENTERED AT THE  

SAME TIM E, ARE SEPARATE C O NVIC TIO N S FOR 

SUBSEQUENT SENTENCING PURPOSES.

I . i e  Supreme Court of Alaska held that it was 

proper for the trial court to consider the initial two 

convictions for driv ing while intoxicated that were 

entered the same day as a single conviction; 

because they were entered simultaneously, neither  

was a "prior" conviction as to the o ther. But on a 

th ird  conviction, it was proper to sentence on the 

basis of two prior convictions; each of the two 

convictions entered the same day was considered as 

a separate conviction. The court stated that it was 

guided in its interpretation of the section by the 

policy established by the legislature for presumptive  

sentencing. AS 12.55.145 explicitly provides that 

for presumptive sentencing purposes, multiple prior  

convictions are considered as a single conviction 

when they arise from a single criminal episode and  

fu rth e r  the same criminal objective. The court 

noted the language implies that in all other  

circumstances, multiple prior convictions must be 

counted separately. "Thus we conclude that all 

prior DWl convictions must be counted separately  

for purposes of d r ive r 's  license revocation following 

a subsequent conviction, regardless of whether the 

prior convictions were entered simultaneously."  

Tulowetzkc v .  State. Department of Public S a fe ty . 

743 P . 2d 368.

The Supreme Court o f Alaska construed the law 

according to the apparent legislative in tent. 

Legislative action is not recommended.

-53-
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AS 28.10.011 EXEMPT ION FROM MOTOR VEHICLE INSURANCE

AS 28.22.200 AND REGISTRATION CARRIES UAL REQUIREMENT

In response to ari inquiry  from the Commissioner of 

Public Safety and Representative Adelheid 

Herrmann, the A ttorney General stated that a motor 

vehicle that is used on a road connected by land to 

the state highway system or connected to another 

highway that averages 500 or more vehicles per day 

is not exempt from the insurance and registration  

requirements under AS 28.10.011 and AS 28.22.200.

The statutes state that the owner or operator must

be insured and the vehicle registered unless the 

road on which the vehicle is used is not connected 

to the state highway system or a heavily travelled  

road. The Attorney General concluded that the use 

of the word "or" in this context means that both 

requirements must be met for the exemption to

apply. This interpretation  is the one used by the 

Division o f Motor Vehicles and is correc t, the

Attorney General said. The statutes were not well 

d ra fte d , resulting in uncerta inty about their  

meaning, the A tto rney  General said. Op. A t ty .  

Gen. (A laska, June 13, 1988)

Legislative review is recommended.

-49-



AS 28 .15 .011 (b )  REVOCATION OP DRIVER'S LICENSE POR

AS 20 .15 .165(c ) OPERATION OP ANOTHER VEHICLE WHILE

AS 28.<10.1 0 0 (a )(19) IN TO XIC A TED

The Supreme CourJ— ul, -A laska held that the

Department of Public Safety may revoke a d r iv e r 's

license for the operation of a motor v e h i c l e  w h i l e

intoxicated in a privately owned parking lot open to

the public.. The court noted that the requirement

of a d r iver 's  license applies only to the operation of

vehicles "on a highway, vehicular way or area, or

other public property" but it  also noted that a

d r iver 's  license is required for the operation of

certain vehicles, whether or not operated on public

p r o p e r t y .  " I t  a p p e a r s  t h n t  t h e  I p p i d n t n r p  Hir) n.»t 
»

intend to revoke the d r iver 's  license of persons who 

operate an unlicensed vehicle, such as an a ircra ft  

or motorboat, while intoxicated." In that context, 

it noted the recent decision of the Alaska C o 'r t  of 

Appeals in State v . Stagno, 739 P .2d 198 (Alaska 

Appeals 1987); that decision is analyzed in this 

report. Caulkins v .  State. Department of Public 

S afe ty . 743 P.2d 366.

Review is recommended.
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AS 28.15. 166(g) THE MEANING OF "A C TU A L PHYSICAL CONTROL  

AS 2 8 .4 0 .1 0 0 (a )(4 )  OF A VEHICLE" IS EXAMINED IM THE CO NTEXT

OF DR IV IN G  WHILE IN TO X IC A TE D  LAWS.

The Supreme Court of Alaska held that the 

circumstances of the case justified the conclusion 

that the defendant was in actual physical control of  

the vehicle. The defendant was sitting in the 

d rive r 's  seat, v ith the ignition keys in her hands 

and was attempting to put the keys in the ignition. 

She had told the arresting  officer that she intended  

to drive  the car. Given these conditions, the trial 

court should not have concluded that the engine 

must be running before "actja l physical control" is 

found. State, Department of Public Safety v .  

Conley. 754 P.2d 232.

While the result reached by the Supreme Court 

seems reasonable, the court noted that no definition , 

^of "operate or drive"  appears within the laws

~>tox ica ted :_ the court found the definition it used
• ' “ «• - ■

within AS 28.40 ("General Provisions"). While that 

was adequate, review is recommended.

regulating license revocation for d riv ing  whilg.

- 5 1 -



AS 28 .15 .181(a ) THE REQUIREMENTS FOR THE REVOCATION OF A

AS 28 .15 .181(b ) DRIVER'S LICENSE ARE REVIEWED. • 1

AS 28. 35.030(c)

The Court of Appeals of Alaska held that the state  

could not revoke a d r iver 's  license for the operation 

of an airboat on land while intoxicated because the 

law does not require  a d r iver 's  license for the 

operation of an airboat. The revocation law is thus 

tied to the types o f vehicles for which a license is 

required rather than to the location on which the 

vehicle is operated. While the trial court and the 

parties did not note AS 28.15.181 (which provides  

that the operation of a motor vehicle while 

intoxicated is grounds for the revocation of a 

driver 's  license), the court remanded the matter for 

fu rther  proceedings. State v .  Stagno, 739 P .2d 

198.

While this matter may have been resolved, the law 

nonetheless seems not to nddrp^  — intoxicated 

operation of a boat on land- -a n d  apparently should. 

Review is recommended.

-52-



AS 28 .15 .181 (c )  MULTIPLE C O N V IC T IO N S FOR DRIV ING WHILE

IN T O X IC A T E D , EVEN THOUGH ENTERED AT THE  

SAME TIM E, ARE SEPARATE CO NVICTIONS FOR 

SUBSEQUENT SENTENCING PURPOSES.

The Supreme Court o f Alaska held that it was 

proper for the tria l court to consider the initial two 

convictions for d r iv in g  while intoxicated that were 

entered the same day as a single conviction; 

because they were entered simultaneous! ' ,  neither  

was a "prior" conviction os to the other. But on a 

third conviction, it was proper to sentence on the 

basis of two p rio r convictions; each of the two 

convictions entered the same day was considered as 

a separate conviction. The court stated that it was 

guided in its in terpre ta tion  of the section by the 

policy established by the legislature for presumptive  

sentencing. AS 12.55.145 explicitly provides that  

for presumptive sentencing purposes, multiple prior  

convictions are considered as a single conviction  

when they arise from a single criminal episode and 

fu r th e r  the same criminal objective. The court 

noted the language implies that in all other 

circumstances, multiple p r io r  convictions must be 

counted separately . "Thus we conclude that all 

prior DWl convictions must be counted separately  

for purposes of d r iv e r 's  license revocation following 

a subsequent conviction, regardless o f whether the 

prior convictions were entered simultaneously."  

Tulowetzkc v .  State, Department of Fublic S a fe ty , 

743 P . 2d 368.

The Supreme Court of Alaska construed the law 

according to the apparent legislative intent.  

Legislative action is not recommended.
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AS 2 8 .1 5 .1 8 1 (c )(1 )  THE COURT REVIEWS THE APPROPRIATE  

AS 28 .15 .181(e ) SENTENCE FOR A P'*RSON WHO DRIVES IN

AS 28.15.291 (a) V IO LA T IO N  OF A LIM ITED DR IVER 'S  LICENSE

AS 28.15.291 (c) AFTER A C O N V IC T IO N  OF D R IV IN G  WHILE
IN T O X IC A T E D .

The Court o f Appeals of Alaska held that the 

appropriate sentence for a person driv ing  in 

violation of a limited Driver 's  license following a 

driv ing  while intoxicated conviction was the minimum 

ten-day sentence under AS 28.15.291 (a) (driv ing in 

violation of the conditions o f a limited dr iver 's  

license under AS 2 8 .1 5 .1 8 1 (e ) ) .  The state had 

argued that the appropriate sentence was 30 days 

under AS 28. 15.291 (c) (d riv ing  while license is 

revoked under AS 2 8 .1 5 .1 8 1 (c ) (1 ) ) .  The court 

agreed with the d r iv e r .  It noted that the express  

language of AS 28. 15.291 (a) d ifferentia tes  between 

driv ing while a license is revoked and driv ing in 

violation of a limitation placed upon a license. The 

structure  of the section as established by the 

legislature reflects an arguable indication by the 

legislature to exclude from the minimum 30-day jail 

sentence persons convicted of violating the 

conditions of a limited license, as distinguished from 

those convicted of d riv in g  with a revoked license. 

The court noted that the legislation is ambiguous; 

ambiguous penal statutes must be construed in 

favor of the accused. State v .  Robertson. 749 

P .2d 902.

Review is recommended.
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AS 28 .35 .032(a ) A PROSECUTION FOR REFUSAL TO TAKE A

CHEMICAL TEST FOR IN TO X IC A TIO N  IS 

INDEPENDENT OF THE STATE'S A B IL IT Y  TO GET 

A C O N V IC T IO N  FOR OPERATING THE VEHICLE  

WHILE IN T O X IC A T E D .

The Court of Appeals of Alaska held that the 

warnings required under the implied consent law 

and thus the penalties for heir violation are  

independent of the ability of the state to get a 

conviction for operating a vehicle while intoxicated. 

The court agreed that it was possible to violate the 

law by refusing the chemical test even if the person 

were acquitted at a subsequent trial of driv ing  

while intoxicated. " In  any event, we doubt that a 

person will ever be arrested 'while operating or 

driv ing a motor vehicle' since the arrest will 

inevitably follow the d r iv in g . As we read the 

statute , the word 'while' means 'for' and it  is 

undisputed that ( the  accused] was arrested for 

operating a motor vehicle while under the influence  

of an intoxicating l iquo r."  Brown v . S ta te , 739 

P .2d 182.

The Court of Appeals of Alaska construed the law 

according to the apparent legislative in tent.  

Legislative action is not recommended.
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ly with the plaintiffs learning of the na­
ture of the victim's injury.1 Here, Matting­
ly was more than 150 miles away from the 
accident scene und hud time to Htcel him­
self during his flight to Sitka. There wns 
no sudden sensory observation of his in­
jured son. We therefore affirm the superi­
or court's decision that Mattingly docs not 
stnte a cause of action for negligently in­
flicted emotional distress.

E. Dismissal Against 
Non-moving Party

[13] Mattingly’s original complaint 
named the College, Arthur Borland, Jim 
Gibb, and John Doe us defendants. Tlie 
individuals were alleged to be employees or 
representatives of the College who were 
involved in excavating the trench. The Col­
lege and Dorland (both represented by the 
same counsel) answered, however, their an­
swer did not include Gibb’s name. The 
College and Dorland then made a motion 
for judgment on the pleadings and for dis­
missal, but again, Gibb’s name was not 
included. Several days later, Gibb filed hia 
r *swer through the College’s counsel. 
Oral argument waa heard on the motion for 
judgment on the pleadings, at which all 
defendants were represented by the same 
counsel. Mattingly thereafter filed his 
amended complaint naming the same de­
fendants. The court’s order granting the 
motion for judgment on the pleadings and 
order dismissing the complaint only named 
the College and Arthur Dorland.

Mattingly argues as his fmal point on 
appeal that because the superior court's 
order dismissing the complaint only named 
the College and Dorland, but not Gibb, for 
reasons of procedural due process, the or­
der should be set aside. One of Matting­
ly’s theories is that because Gibb had not 
moved for judgment on the pleadings, Mat­
tingly was not accorded fair notice that the 
claims against Gibb were to be considered 
part of the motion practice.

Thia argument is without merit. Mat­
tingly alleges no facts which would place

3. See Cro/I v. Wider, 737 P-2d 789 (Alaska 1987)
(action fo r negligently Inflicted emotional dl»-
t r r u  Mated where actual auault o f minor child

Gibb in a position different from that of the 
College or Dorland. Thus, to tlie extent 
that the superior court's decision is correct 
tut to the College and Dorland, it is correct 
aa to Gibb. Mattingly had to know from 
Gibb’s nnswer that Gibb was being defend­
ed by the College’s counsel, and it is diffi­
cult to understand how Mattingly would 
not be on notice that any decision on the 
motion concerning the College and Dorland 
would not be applicable to Gibb. We hold 
that the superior court's error in failing to 
include Gibb’s name on the judgment on 
the pleadings was harmless.

III. CONCLUSION
Because Mattingly has set forth suffi­

cient facts to allege a cause of action for 
negligently caused economic harm, the su­
perior court’s dismissal of Mattingly’s com­
plaint for failure to state a cause of action 
is reversed and remanded for further pro­
ceedings. The superior court's decision 
that Mattingly has not stated a cause of 
action for negligent and intentional inters 
ferencc with his contractual relations with 
his employees and with prospective eco­
nomic advantage, for intentional and negli­
gent infliction of emotional distress, and 
for punitive dam ges is affirmed.

AFFIRMED in part, REVERSED and 
REMANDED in part

UTIVMMlmUM)

Donald L. CAULK1NS, Appellant, 

r .
STATE of Alaska, DEPARTMENT OF 

PUBLIC SAFETY, DIVISION OF 
MOTOR VEHICLES, Appellee.

No. S-1586.

Supreme Court of Alaska.

Oct. 9, 1987.

Motorist appealed from order of the 
Superior Court, Third Judicial District, Ke-

oceurred In "close proximity* lo parents. who 
observed child's extreme distress 'just after the 
alleged assault occurred").



CAULKINS v. DEPT.
Citt as 743 FJd

nai, Chirles K. Cranston, J., upholding rev­
ocation ot his driver's license. The Su­
preme Court, Matthews, J., held thr.t De­
partment ot Public Safety may revoke driv­
er’s license of intoxicated person who oper­
ates motor vehicle in privately owned park­
ing lot held open to public.

Affirmed.

1. A u tom ob ile s  <£=>144.1(1)
Department of Public Safety may re­

voke driver’s license of intoxicated person 
who operates motor vehicle in pri,,n*c!y 
owned parking lot held open to public. AS 
28.15.1Hc>.

2. A u tom ob ile s  «=»144.1(1)
Motorist who drove vehicle in private 

parking lot while intoxicated could have his 
driver’s license revoked; motorist’s truck 
was "a vehicle for which a driver's license 
was required’’ within meaning of revoca­
tion statute, regardless of whether it was 
driven on private or public property. AS 
28.15.011(b), 28.15.105(c), 28.40.100(aX19).

Allan Beiswenger, Soldotna, for appel­
lant

Paul S. Stahl, Asst Atty. Gen., Anchor 
age, Grace Berg Schaible, Atty. Gen., Ju­
neau, for appellee.

Before RABINOWITZ, CJ., and 
BURKE, MATTHEWS. COMPTON and 
MOORE, JJ.

OPINION

MATTHEWS, Justice.

[1] In this appeal the court is asked to 
determine whether the Department of Pub­
lic Safety may revoke the driver’s license 
of an intoxicated person who operates a 
motor vehicle in a privately owned parking 
lot held open to the public. We conclude

I .  Alaska Statute 28.15.163(c) provides:
(c) Up <o receipt o f a sworn report o f a law 

enforcement officer that a che-nical test un­
der AS 28.33.031(a) produced a result de­
scribed l r  AS 28J5.030(aX2) . . . ,  lhat notice 
under (a) of this section was provided to the 
person, and that contains a statement o f the

OF PUBLIC SAFETY Alaska 367
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that the Department has the authority to 
revoke the operator's license under AS 28.- 
15.165(c).

While sitting in the center of the seat of 
a pickup truck parked in a supermarket 
parking lot, Donald Caulkina twisted the 
ignition key, intending to turn on the 
truck’s radio. The truck lurched forward 
and struck the supermarket entrance. 
Caulkina then moved into tlie driver's seat 
and backed the truck away from the build­
ing. He waa arrested for driving while 
intoxicated. A test revealed a 0.17% alco­
hol concentration in his blood.

Alaska Statute 28.15.165(c) requires the 
Department of Public Safety to revoke the 
license of any person who operates a motor 
vehicle for which a driver’s license is re­
quired when his blood alcohol level is 0.10% 
or more.1 Because Caulkina had been 
twice convicted of driving while intoxicated 
within the last ten years, his license was 
revoked for a ten year period, the minimum 
prescribed by AS 28.15.181(cX3) for third 
offenders.

Caulkins’ challenge to the Department's 
revocation of his license was rejected by a 
hearing officer and, subsequently, by the 
superior court This appeal followed.

[2] Caulkins contends that a vehicle on 
private property is not "a vehicle for which 
a driver's license is required” within the 
meaning of AS 28.15.165(c). He points to 
AS 28.15.011(b), whic1 provides that:

Every person exercising the person’s 
privilege to drive, or exercising any de­
gree of physical control of o motor ve­
hicle upon a highway, vehicular way or 
area, or other public property in this 
state, is required to have in the posses­
sion ot the person a valid Alaska driver's 
license issued under the provisions of 
this chapter for the type or class of ve­
hicle driven, unless expressly exempted 
by law from this requirement

d rcw iu u n crs  surrounding the arrest and the 
grounds upon which the officer's belief that 
the person was driving while intoxicated a 
motor vehicle fo r which a driver's license Is 
required was based, the department shall re­
voke the person's license....
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(Em phasis added). R e ly in g  on the ita li­
cized language , Cau lk ina contends th a t a 
license is requ ired  o n ly  when a  vehic le is 
opera ted  upon a h ighw ay , veh icu la r w ay o r  
a rea . Because a v eh icu la r way is a place 
" o th e r than a  h ighw ay o r  p riva te  p rop e r­
ty ,"  A S  28 .40 .100 (a )(1 9 ), C au lk in s a rg u es  
th a t a d r iv e r ’s license is n o t requ ired  fo r  a 
vehic le on p riva te  p rop e rty . H e th e re fo re  
contends tha t the s ta te  haa no au th o rity  to 
rev oke  his d riv e r's  license fo r  in toxicated 
d riv in g  occu rring  on p riva te  p rope rty .

W hen viewed in con text, the ph ra se  "a  
m o to r vehicle fo r  which a  d rive r's  license is 
req u ired ”  re fe rs  to  a  type  o f  m oto r vehicle, 
ra th e r than to the veh ic le ’s  location . D riv ­
e r's  licenses a re  issued fo r  p a rtic u la r typeB 
o r  c lasses o f  veh ic les. A S  28 .15 .011 (b ). 
S im ila r ly , the Com m iss ione r o f  Pub lic  S a fe ­
ty  p rov ides by  reg u la tion  fo r  the licensing 
o f  a  lim ited c lass o f  m o to r vehic les, inc lud ­
ing m otor-d riven  cyc les , ca rs , buses, 
tru ck s , and towed veh ic les . 13 A A C  08.- 
150.

T he re  a re  no licensing p rov is ions f o r  a 
num ber o f  o th e r types o f  m oto rized  convey­
ances which opera te  on pub lic p rop e rty , 
inc lud ing m oto r boats ope ra ting  on pub lic 
w a te rw ays , and  a irp lan e s ope ra ting  in  pub­
lic  a irspace . Id. The  distinction is im po r­
tan t in the con tex t o f  A S  28 .35 .030 , which 
p roh ib its the opera tion  o f  " a  vehicle , a i r  
c ra f t  o r  w a te rc ra ft  w h ile  in tox icated .'' I t  
appears th a t the le g is la tu re  did n o t in tend 
to  revoke  the d riv e r's  license o f  pe rsons 
who opera te  an un lic en ied  vehicle, such as 
an a irc ra ft  o r  m o to rb oa t, w hile in tox icated . 
See State v. Stagno, 789  P .2d  198 (A la sk a  
App. 1987) (d r iv e r ’s license cannot be r e ­
voked fo r  the ope ra tion  o f  an a irb o a t w h ile  
in tox icated ). Because the type o f  m o to r 
ve liic le  which the app e llan t d rove— a pickup 
tru ck— was the type o f  vehic le f o r  "w h ich  a 
d r iv e r ’s license is req u ire d "  under 13 A A C  
08 .150 , the D epa rtm en t w as requ ired  to 
rev oke  the appe llan t ’s  license.

O u r conclusion is suppo rted  by the d run k  
d riv ing  sta tu te . F o rm e r  section 5 0 -5 -3 , 
A CLA  1949, provided tha t: " (a ]n y  pe rson 
who, while und er the in fluence o f  in tox ica t­
ing liq u o r o r  narco 'A  d rug s , ope ra tes o r  
d rives any au tom ob ile , m oto rcyc le , o r  o th e r 
m o to r vehicle upon any vublic street or 
highway in Alaska, sh a ll, upon conviction

th e re o f, be p u n is h e d . . . . "  (emphasis add ­
ed). T he  ita licized language was e lim inat­
ed in 1967 . Ch. 121, § 1, SLA  1967. The 
H ou se  Jud ic ia ry  Com m ittee explained tha t: 

U n d e r p re sen t law  u person can he con­
v icted o f  reck less d riv ing  o r  o f  d riv ing  
u n d e r the in fluence o f  in toxicating liq u o r 
o n ly  i f  he is d riv ing  “ upon a  public B tree t 
o r  h ig hw ay .”  This bill removes that 
condition, so that driving in a parking 
lot or o'.her place likely to endanger the 
public would be covered.

2  H ou se  J o u rn a l 537 (1967 ) (emphasis add ­
ed). T hu s fo r  the la s t tw o decades it has 
been u n law fu l fo r  an intoxicated person to 
op e ra te  a  m o to r vehicle in any a rea  o f  th is 
s ta te , w he th e r the a re a  is pub lic ly  o r  p r i­
v a te ly  ow ned . Accord, Conner t». State, 
696  P .2 d  680 , 683 (A laaka  App. 1985). See 
A S 28 .35 .03 0 .

T h e  le g is la tu re  perceived th a t the re  is a 
s ig n ific an t th re a t o f  in ju ry  to o thers and to 
p ro p e rty  when an intoxicated d rive r op e r­
a te s h is veh ic le  on p riva te  lands. Compare 
State v. Magner, 151 N J .S u p c r . 451 , 376  
A .2d  1333 , 1334 (1977 ) and State v. Frank, 
2  O h io  App .3d  392 , 4 4 2  N .E .2d  469 (1981 ), 
which fo u nd  s im ila r leg is la tive  pu rposes 
u n d e r ly in g  s im ila r sta tu tes . The le g is la ­
tu re  ev id en tly  in tended to  impose the sam e 
sanctions fo r  in toxicated driv ing  on p riva te  
as on  pub lic  p rop e rty . One such sanction 
is license  revocation .

T he  ju d g m en t o f  the supe rio r c ou rt is 
A F F IR M E D .

D a r y l L .  T U L O W E T Z K E , A p p e lla n t , 
v .

S T A T E  o f  A la sk a , D E P A R T M E N T  
O F  P U B L IC  S A F E T Y . D IV IS IO N  
O F  M O T O R  V E H IC L E S , A ppe llee .

N o . S -1 7 54 .
Sup rem e C ou rt o f  A laska .

Oct. 9 , 1987.

D r iv e r  who had pled gu ilty  and been 
convicted on sam e day o f  two charges o f
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STA TE  o f  A la ska . D E P A R T M E N T  O F
PUBLIC S A FE T Y , D IV IS IO N  O F
M O TO R  V E H IC L E S , A ppo llu n t,

v.

M lche lo L . C O N L E Y , A ppe llee .
No. S -17 91 .

Supreme Cou rt o f  A la ska .
April 15, 1988.

Revocation o f d rive r's license fo r  d riv ­
ing while intoxicated was reve rsed  by the 
Superio r Court, Third Judicia l D istric t, An­
chorage, Roy H. Madsen, J ., and the S ta te  
appealed. The Supreme C ou rt, Compton, 
J ., held that: (1 ) m o to r .  ou ld be found  in 
actua l physical contro l o f  autom ob ile  
though engine was n o l runn ing , and (2 ) 
Departm ent o f  Public S a fe ty  was entitled 
to in fe r operability o f  the vehicl • in the 
absence o f  evidence to the c on tra ry .

Reversed and remanded w ith in struc ­
tions.

1. A u tom ob iles ®=144.2(3)
On appeal from  superio r cou rt decision 

reversing  revocation o f d rive r's  license, Su ­
preme Court reviews determ ination o f  D e­
partm ent o f  Public Sa fe ty  independently o f  
the superio r court, and may substitu te  its 
judgm en t on question o f  s ta tu to ry  con­
struction . AS 28 .15 .l66 (a , g).

2. A u tom ob iles  «= 144 .1 (i.lO )

Person was in "ac tua l physica l con­
t ro l"  o f  her vehicle such tha t license could 
be revoked fo r  driving while intoxicated, 
though engine was not running , where she 
was seated in d rive r’s seat, had possession 
o f  ignition key and was attem pting to put 
key  in ignition, and was in such condition 
that she was physically capable o f  s ta rtin g  
the engine and causing the vehicle to  move. 
AS 28 .15 .165 , 28.15.165(a), 2 8 .15 .181(a)(5 ), 
28 .35 030(a)(2 ), 28.35.031(a).

See publication Words and Phtases 
fo r other judicial constructions and 
definitions.

3. A u tom ob iles  <*=144.1(1.10)
F inding that car was reasonab ly  capa­

b le o f  being rendered operab le  is required 
in civil d riv e r ’s license revoca tion  proceed­
ings fo r  d riv ing while in toxicated , AS 28.- 
15 .165.
4. A u tom ob iles  <*=144.2(9)

F o r  purposes o f revocation o f  d rive r's  
license fo r  driving while intoxicated, the 
D epa rtm en t o f  Public S a fe ty  was entitled 
to  in fe r  operab ility  o f  the vehic le in ab­
sence o f  evidence to the c on tra ry , where 
m oto ris t assumed that the c a r was opera ­
b le , sa t down behind the s tee ring  wheel, 
moved the keys to the ign ition , and to ld 
po lice o ff ic e r  that she was go ing  to d rive 
home. AS 28.15 .165, 28 .15 .1660 ).

T e resa  W illiam s, Asst. A l ly . Gen., An­
chorage , G race B e rg  Schaibie, A tty . Gen., 
Juneau , f o r  appe llan t

B ruce  F . Sherman, J r ., A nchorage , fo r  
appe llee .

B e fo re  M ATTHEW S, C .J., and 
R A B IN O W IT Z , B U R K E , COM PTON  
and M O O RE , JJ .

O P IN IO N
CO M PTO N , Justice.
The sta te  appeals from  a su p e rio r court 

decision reve rs ing  revocation o f  a d riv e r ’s 
license. The p rim ary issue is whether, in 
o rd e r to  find that a d rive r was in "actua l 
physica l con tro l o f  a vehicle”  while  in tox i­
cated, the hearing o ffic e r m ust find that 
the eng ine o f  the ca r was runn ing .

I . FA C TU A L  A N D  P R O C E D U R A L  
BA C K G R O U N D

On the evening o f  Ju ly  3, 1985, L t. Kevin 
O ’L e a ry  o f  the Anchorage Po lice  D epa rt­
m e n t while on foot pa tro l, entered a  tavern 
named D arw in 's Theory . T he re  he encoun­
tered M ichele Conley, who had been in­
vo lved in a disturbance and had been asked 
to leave . O ’ Lea ry  advised Con ley th a t she 
was too intoxicated to  drive. H e tried  to 
get h e r to  take a cab home o r  ca ll a  friend 
fo r  a ride.
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O ’ Leary  accompanied Con ley outside the 
bar. advised her tn lake  a tax i home and 
warned her that i f  she was observed  d riv ­
ing she would Ik - a rrested  fo r  d riv ing  while 
intoxicated (D W l) . A lthough O 'L ea ry  
bailed severa l cabs fo r  Conley, she declined 
to take a cab home und indicated that she 
would ca ll friends to d rive her home. 
O ’Leary  retu rned to foo t p a tro l a fte r  a sk ­
ing another o ff ic e r  to watch C o r le y  to en ­
sure that she did not d rive h e r vehicle.

Sho rtly  th e re a fte r, Con ley w alked by 
O T /ja ry , who was standing ut the ontrunce 
to an a lley . W ith keys in her hand, she 
approached a blue car parked in the a lley , 
unlocked the door and s a l down in the 
d rive r ’s seat. O 'L ea ry  opened C on ley 's car 
door and positioned h im se lf to m ake it im­
possible fo r  her to shut the door. He 
asked he r what she was doing  and she 
responded that she was d riv ing  home, He 
told her she could not drive home, and she 
responded, "1 w ill call you when I g e t homo 
and le t you know  that I am s a fe ."

O 'Leary observed that C on ley  had her 
hands on the steering wheel and tha t she 
moved the hand holding her keys to  place 
them in the ignition. O 'L ea ry  then advised 
Conley that she was under a rre s t  and re ­
moved her from  the vehicle. H e did not 
a llow  her to s ta r t  the vehicle o r  even to put 
the keys in the ignition, H e r subsequent 
In tox im ete r 3000 test gave  a read ing 
o f  .208. Based on this re su lt . Con ley was 
given notice o f  an adm in istra tive revoca ­
tion o f her license, pu rsuan t to  AS 28.15 .- 
165.'

A hearing was held b e fo re  the D ep a rt­
ment o f  Pub lic Sa fe ty  (D O P S ) on A ugust 
28, 1985. Conley moved to dism iss the 
revocation on the basis that the re  was no 
evidence that she had been in physica l con­
tro l o f  the car. The hearing  o ff ic e r  re ­
viewed the case law de fin ing  "a c tu a l physi-
I. AS 28.15.165(a) provides:

If a chemical test administered under AS 28.- 
35.031(a) to a person driving a motor vehicle 
for which a driver's license is required pro­
duces a result described in AS 28.35 030(a)(2) 
. . .  a law enforcement officer shall read a 
notice and deliver a copy to the person. The 
notice shall advise that

( 1 ) the department intends to revoke the 
person's driver's license . . . ;

2.11 ( A lu la  ISM )
cnl c on tro l"  and auatained the D O P S ’a re v ­
ocation action stating:

M». Conley had the poten tia l and the 
intent und she had the keys in hand, «he 
waa seated behind the wheel and the 
vehicle was operable.

The DO PS  revoked Conley's license fo r  90 
days, hut g ranted limited d riv ing  p riv ileges 
fo r  60 duys o f  that period.

Con ley appealed tlie D O PS ’s decision and 
the superior court reversed . The cou rt 
found inter alia that: (1 ) Con ley hud not 
been in actual physical con tro l o f  h e r ve­
hicle because the motor was not " ru n n in g ,"  
and (2 ) in o rd e r to find that a pe rson  is an 
"o p e ra to r"  o r has actual physica l con tro l o f  
a vehicle a finding that tlie  vehicle is "o jie r- 
a b le "  is necessary. The s ta te  ap jiea led the 
issue o f  whether Conley was " in  actua l 
physical contro l o f  a vehicle."

I I .  D ISC U SS IO N  
(1J We directly review  the de te rm ina ­

tion o f  the DO PS , independently o f  the 
supe rio r court, because the sup e rio r c ou rt 
was acting as an intermediate cou rt o f  ap­
peals. H a r c o t t  r . State, D e p ' t  o f  P u b l i c  

Safety,  741 P.2d 226 (A la ska  1987); J a g e r  

v. Stale, 537 P.2d 1100, 1106 (A la sk a  1975). 
W hether the engine must be runn ing  to 
find actual physical contro l is a question o f  
s ta tu to ry  construction on which this cou rt 
may substitu te its judgm ent. E a r t h  R e ­

s o u r c e s  Co.  K State, D e p ' t  o f  R e v e n u e ,  665 
P .2d 960. 965 (A laska 1983).

The re levan t statutory' scheme is as f o l ­
low s: Under AS 28 .35 .031(a) " [a ] person 
who o p e r a t e s  o r  drives  a m oto r vehicle in 
this state . . .  sha ll be considered to have 
given consent to a chemical test o r  tests o f  
the person ’s b reath  "  (Em phasis add­
ed .) I f  the resu lts o f  the chem ical test 
indicate that there is 0 10 percent o r  m ore

(2) the person has the tight to administra­
tive review of the revocation . . . ;

(3) the notice itself is a temporary driver's 
license lhal expires seven days after it is deliv­
ered to the person;

(•4) revocation of the person's driver’s li­
cense . .  shall tale effect upon expiration of 
the temporary driver's license unless the per­
son within seven days requests an administra­
tive review.
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hy weight o f  a lcoho l in the ponton's blood 
and that person "op e ra te s  o r d rive s" a m o­
to r vehicle in such condition, thnt person 
commits the crim e o f  "d riv in g  while in tox i­
cated ." AS 28 .36 .030 (a )(2 ).

One o f  the penalties fo r  D W l is revoca ­
tion o f  the person's d rive r's  license. AS 
2 8 l5 .l i> l(a X 6 ) . Revocation is accomplished 
th rough a civil proceed ing separa te  from  
the crim inal proceeding. AS 28 ,15 ,165 .’  A 
person who receives notice o f revocation 
may make a w ritten req ues t fo r  adm in is­
trative review o f  the D O PS 's  revocation . 
AS 28 .15 .166(a). The issues on rev iew  a re  
limited. AS 2M.15».16G(g).3 The on ly  issue 
in Conley's case was w hether the a rre s tin g  
o ffic e r hnd reasonab le  g rounds to  believe 
that Conley was d riv ing  a m oto r vehicle 
while intoxicated.

No statute defines "op e ra te  o r  d r iv e "  as 
the term  appears in these sections. H ow ­
ever, AS 28 .40 .100(aX4) de fines " d r iv e r "  as 
"a  person who d rives o r  is in actua l physi­
cal contro l o f  a veh ic le ." S im ila rly , in Ja­
cobson v. State, 551 P .2d  935, 938 (A la ska  
1976), we in terp reted fo rm e i AS 28 .35 .030  
(which made opera ting o r  d riv ing  under the 
in fluence a crime) as p roh ib iting "a  person 
who is under the in fluence o f  in tox icating 
liquor [from ] being in actua l physica l con­
tro l o f  a  vehicle w ith its m oto r ru nn ing ."  
Thus the issue is what m ay a person do 
be fo re  being considered in "ac tua l physica l 
contro l o f  a veh ic le ."

Conley a rgues th a t no A laska  case has 
upheld a D W l conviction o r  license revoca ­
tion where the engine was not runn ing . 
Thus Conley concludes the engine m ust be 
runn ing b e fo re  one is considered in actua l 
physical con tro l o f  a vehicle. The state  
a rgues that a lthough having the m oto r ru n ­
ning is a s trong  indicia o f  con tro l, it is not 
the on ly indicia o f  con tro l used by o th e r 
s tates ’ courts.
2. See supra note 1.

3. AS 28.15.166(g) provides:
(g) The hearing under this section shall be 

limited to the issues of whether the arresting 
officer had reasonable grounds lo believe lhat 
the person was driving a motor vehicle while 
Intoxicated and whether 

( t )  the person refused to submit to a chemi­
cal test under AS 28.35.031(a) after being ad-

The A laska Court o f  Appealtt haa d e te r­
mined that actual physical contro l doea not 
contain a "m ovab ility " requ irem ent. See 
Lathan v. State, 707 P .2d  941, 943 (A la sk a  
App. 1985) (upheld the conviction o f  n d r iv e r  
found asleep behind the wheel in u ca r 
stuck in the mud, incapable o f  m ovem ent, 
where the engine was running). The cou rt 
o f  appeals <’ ''ciBion is consistent w ith o u r 
decision in Jacobson where we observed  
tha t AS 28.35 .030 fa lls  within " th a t c lass o f  
sta tu tes where mere exclusive con tro l o f  a 
sta tion a ry  vehicle while intoxicated is a 
c rim e ." 551 P.2d a t 937.

In Jacobson we re lied on State v. Webb, 
78  A riz . 8. 274 P .2d 338 (1954) where the 
d rive r, while intoxicated, was found asleep  
in his truck , which was id ling in a t ra f f ic  
lane w ilh  its lights on. We cited the fo l­
low ing policy:

An intoxicated person seated behind 
the stee ring  wheel o f  u m otor vehicle is a 
th rea t to the sa fe ty  and w e lfa re  o f  the 
pub lic . The danger is less titan th a t in­
vo lved when the vehicle is ac tua lly  m ov­
ing. bu t it does exist. While a t the p re ­
cise moment defendant was apprehended 
he m ay have been exercising no con ­
scious volition with regard  to the vehicle, 
s t i ll the re  is a leg itim ate in ference to  be 
draw n that the defendant had o f  its own 
choice placed h im se lf behind the wheel 
th e re o f, and had e ith e r started th r .n o to r 
o r  perm itted it to run . He the re fo re  had 
the "ac tu a l physical con tro l"  o f  th a t ve­
hicle, even though the manner in which 
such con tro l was exercised resu lted  in 
the vehicle's rem ain ing motionless a t  the 
time o f  his apprehension.

551 P .2d  a t 938 (quoting Webb, 274 P .2d  a t 
340 ). In  Jacobson, we a lso adopted the 
descrip tion o f  actual physical con tro l se t 
ou t by the Montana Suprem e Court: " [A ]s

vised that refusal would result in the suspen­
sion. revocation, or denial of the perron's l i ­
cense or nonresident privilege to drive and 
that the refusal is a misdemeanor; or 

(2) the chemical test authorized under AS 
28 35.031(a) and administered to the person 
produced a result described in AS 28.35.- 
030(a)<2).
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long as one were physically o r bodily ab le 
to asse rt dominion, in the sense o f  m ove­
ment, then he has as much contro l o ve r 
(the vehicle] as he would i f  he were ac tu a l­
ly d riv ing ." 551 P.2d a l 938 (quoting S t a t e  

R u o n a ,  133 Mont. 243, 321 P.2d C15, 618 
( 1958)).' In  R u o u a ,  the defendant was 
found sleeping in the d rive r's seat, the mo­
tor was running and the cur was parked in 
the tra ffic  lane o f a public street. N e v e r­
theless, the court held that the defendant 
was in actual physical con tro l o f his car. 
The R u o n a  definition recognizes the poten­
tial ability to drive; th a t is, a person's 
dominion ove r the car.

Subsequent decisions have delineated a 
number o f factors used in determ ining 
whether a person was in actual physical 
control o f  a m otor vehicle; (1 ) whether the 
person is asleep o r awake, (2 ) whether the 
motor is running, and (3 ) the location o f  the 
vehicle and a ll o f  the circumstances bea r­
ing on how the vehicle a rrived  at that loca­
tion.4 Conley argues tha t even though 
some ju risd ictions find that the d rive r is in 
actual physical contro l o f  a ca r even when 
the engine is not running , the case law 
reveals that the car is u sua lly  in some s o r t
4. The Montana Supreme Court further ex­

plained:
Using the term in "actual physical control" in 
its composite sense, it means 'existing" or 
"present bodily restraint, directing influence, 
domination or regulation." Thus, if a person 
has existing or present bodily restraint, direct­
ing influence, domination, or regulation, of 
an automobile, while under the influence of 
intoxicating liquor he commils a misdemean­
or within the provisions of (the statute],

321 P 2d at 618. Accord Stale Ghyltn, 250 
N'.W.2d 252. 253 (N D.1977) (car in ditch, driver 
getting out of car. keys in hand, held actual 
physical control); Hughes v. State, 535 P.2d 
1023. 1024 (Okla.Crim.App.1975) (car at 90' an­
gle lo road, defendant behind wheel, head at 
passenger seat, key in ignition, engine off, held 
actual physical control): Commonwealth v. 
Kloch, 230 Pa.Super. 563. 327 A.2d 375 (1975) 
(defendant asleep, car parked mostly on high­
way. engine running, held in actual physical 
conirol): State v. Smelter, 36 Wash.App. 439, 
674 P.2d 690 (1984) (r igine off, car partly on 
left shoulder, vehicle out of gas, held actual 
physical control); Adams v, State, 697 P.2d 622 
(Wyo.1983) (vehicle off highway, engine off, no 
lights on, key* in ignition, driver unconscious 
behind steering wheel, held in actual physical 
control).

o f p red icam ent indicating the drunk d rive r 
drove fo r  a t least some period o f  time 
be fo re  stopp ing .'

H ow ever, we a re aw are o f o ther ju risd ic ­
tions that find tho d rive r in actual physical 
con tro l even when it is not apparent *he 
d rive r had recen tly  been driving. F o r ex­
ample, in C i n c i n n a t i  v. Kelley, 47 Ohio 
S t 2d 94 , 351 N .E .2d  85 (1976), K e lley  drove 
downtown sober, parked his car, went to a 
bar and s ta rted  drinking . A fte r d rinking 
fo r  a while he rea lized he was in no condi­
tion to  d rive  so he went to his car to sleep. 
Sometim e la te r  he called his w ife to pick 
him up then went back to his ca r to wait 
fo r  her. S h o rt ly  th e re a fte r the police a r ­
rested him while  he was sitting in the car. 
The cou rt stated  actual physical con tro l 
requ ires th a t

[a ] person be in the d river's seat o f  a 
vehicle, behind the stee ring  wheel, in pos­
session o f  the ignition key , and in such 
condition tha t he is physica lly  capable o f  
s ta rtin g  the engine and causing the ve­
hicle to  move.

351 N .E .2d  a t 8 7 -8 8 .’  The cou rt selected 
these fa c to rs  reason ing that the purpose o f
5. See generally Annotation, W7iat Constitutes 
Driving, Operating, or Being in Control of Motor 
Vehicle for Purposes of Driving While Intoxicat­
ed Statute or Ordinance, 93 A.L.FUd 7 (1979). 
The annotation observes that there are three key 
terms in DWl statutes: “driv ing" "operating" 
and "being in actual physical control." Alaska 
statutes use all three terms. Actual physical 
conirol is the broadest term.

6. See. e.g., Ghylin. 250 N.W'.2d at 253 (car in 
ditch); State v. Trucott, 145 Vt. 274, 487 A.2d 
149. 151 (1984) (truck parked in “pull-off'); 
Smelier. 674 p.2d at 691 (car partly off shoulder 
of interstate): Adams. 697 P.2d at 623 (car off 
highway about 20 feet)

7. See also Garcia v. Sehwendiman, 645 P.2d 651 
(Utah 1982) (defendant was found seated be­
hind the steering wheel in the "process of start­
ing his motor vehicle" by attempting to turn on 
the ignition, held that a motorist behind the 
steering wheel with possession of the ignition 
key and apparent ability to start and move the 
vehicle satisfies actual physical control). Cf. 
Palme v, Commissioner of Public Safety, 366 
N.W.2d 343. 345 (Minn.App.1985) (under a 
slightly broader statute, driver found asleep in 
parked truck with engine turned o ff was in 
physical control because “ If left alone, the driv-
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the D W l ord inance is " to  deter persons 
from  being found  under circumstances in 
which they can d irec tly  commence opera t­
ing a vehicle while they a re under the 
influence o f  a lcoho l. Id. at 87.

We have s im ila r ly  determ ined that the 
genera l purpose o f  o u r  drunk driving laws 
is to deter persons from  driving while un ­
der the in fluence o f  a lcoho l o r drugs. In 
J a c o b s o n  we adopted the language o f  
W e b b  to the e ffe c t th a t an intoxicated p e r­
son m ere ly sitting  behind the stee ring  
wheel is a th reat. J a c o b s o n ,  551 P.2d at 
938 (quoting lF f66 , 274 P .2d a l 340). Two 
years la te r in E b o n a  v. State, 577 P .2d 598, 
701 (A laska 1978), we observed that d rive rs 
impaired by in tox ication present a substan ­
tial risk  to the d riv ing  public. S e c  a l s o  

C a u l k i n s  v. State, D e p ' t  o f  P u b l i c  Safety, 

743 P.2d 366 (A la ska  1987) (sta te may re ­
voke license o f  in toxicated person who op­
erated m otor vehicle in p riva te  pa rk ing  lo t). 
Recently, in T u l o u c t z f c e  v. State, D e p ' t  o f  

P u b l i c  Safety, 743 P .2d  368 (A laska 1987), 
we decided that trea tin g  multip le convic­
tions separa te ly  fo r  purposes o f  sentencing 
promotes public s a fe ty  by extending the 
amount o f  time a d r iv e r ’s license is re ­
voked."

(2 ) W e conclude tha t the circumstances 
o f this case estab lish  that Conley was in 
actual physical con tro l o f  her vehicle. She 
was seated in the d r iv e r ’s seat behind the 
steering wheel. She had possession o f the 
ignition key and was attem pting to put the 
key in the ignition. She was in such condi­
tion that she was physica lly  capable o f  
s tarting  the engine and causing the vehicle 
to move. We conclude that given these 
fac tors o f  con tro l it is not necessary tha t 
the engine be runn ing .

[3 ] Conley a rgues tha t the sta te  did not 
introduce evidence a t the hearing to show  
Con ley ’s car was operab le  at the time o f  
her a r r e s t  The sta te  responds tha t in this 
case no show ing has been made that the 
car was not operab le  and that the DO PS  is

cr might indeed t u n  (he truck and attempt to 
drive home ")

8. Lundquut v. Dtp) of Public Softly, 674 P.2d 
780. 783 (Alaska 1983), is inapposite. There we 
staled that the policy underlying AS 28.35 032.

entitled to  p resum e thn t the car wus ope ra ­
ble. W e ag ree  thut u find ing  that the car 
is " re a son ab ly  capab le o f  being rendered 
ope rab le " is requ ired  in civil d r iv e r ’s li­
cense revocation p roceed ings. S e c  S t a t e  v. 

S m e l t e r ,  36  W ash .A pp . 439 , 674 P .2d 690, 
693 (1984).

M l A lthough  no evidence was o ffe re d  
specifica lly  on the issue  o f  operab ility , the 
record suppo rts the h ea ring  o ff ic e r ’s find ­
ing that C on ley 's c a r was operab le . The 
state need on ly  p rove  its case by a p repon­
derance o f  the evidence. AS 28 .15 .166 (j). 
Conley sa t down behind the stee ring  wheel, 
moved the keys to the ignition and told 
O 'Lea ry  she was g o ing  to d rive home. 
C lea rly  Con ley assum ed the ca r was opera ­
ble and the D O PS  is en titled  to  in fe r ope ra ­
b ility in the absence o f  evidence to  the 
con tra ry .

I I I .  C O N C LU S IO N
The decision o f  the su p e rio r c ou rt is R E ­

V E R S E D  and the case is R E M A N D E D  
with in structions to a f f i rm  the adm in istra ­
tive decision revok ing  C on ley ’s license.

W ade T R l ’ E S D E L L . P la in t i f f ,  
v.

The H A L L IB U R T O N  C O M P A N Y . 
IN C ., D e fen d an t.

N o. S -2 2 5 9 .
Suprem e C ou rt o f  A laska .

A p ril 15, 1988.

On certified  questions fo r  the United 
S la te s  D istric t C ou rt fo r  t lie  D is tric t o f

refusal to subject to a chemical lest, is not to 
remove drunk drivers from the road but rather 
a sanction to encourage preservation o f evi­
dence. In contrast, A5 28.IS.I65 is clearly a 
penally designed to deter drunk driving.
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possib le  p robation  revocation . In  o rd e r  to 
b e tte r determ ine i f  Shcw ey ’s p robation  
ahou ld  be revoked , the tr ia l c ou rt requested  
an updated psycho log ica l re jw rt . Shcw cy 
was then exam ined by D r . A n thony M. 
M nnder, a licensed c lin ical psycho log is t. 
D r . M arn ier's conc lusions w ere:

T ho  re su lts  o f  t lie  p resen t eva lua tion  
su g g e s t th a t M r. Shcw ey s u f fe r s  from  a  
seve re  P e rson a lity  D iso rd e r. T he re  is no 
evidence o f  m n jo r a ffe c tiv e  d iso rd e r, o r ­
gan ic b ra in  dys fun c tion  o r  psychotic i l l ­
ness. The p e rson a lity  s tru c tu re  o f  th is 
m an is basica lly  A n t is o c ia l w ith N a rc is ­
s istic Tendencies. H e is agg ress ive  and 
im pu ls ive and  p resen ts , I be lieve, a  s ig ­
n ifican t risk  o f  danget to the com m unity . 
A t the p re sen t tim e he appears to  be 
und e r a g re a te r  s tre ss  than o rd in a r ily  
m igh t be tru e , which m akes him  even 
m ore  lik e ly  to  ac t o u t in an im pu ls ive 
m anner. C om parison  o f  p ie scn t tes t 
find ings to p a s t eva lua tion s su g g e s t th a t 
li t t le  p rog re ss  has been made in the d i f f i ­
cu lties which b rough t him in to the co r­
rec tiona l se tt in g  in the f i r s t  p lace. 

S u p e r io r C ou rt Judge  Thom as E . Schu lz  
revoked  Shcw ey's p robation  and d irected 
th a t he se rve  the rem a in ing  fiv e  y e a rs  on 
his sentence.

[ 1 ]  Shew ey f i r s t  a rg ues th a t Judge  
S chu lz  p re judged  the p robation  revoca tion  
because he fe l t  th a t Shew ey had in itia lly  
rece ived too len ien t a  sentence on the sec­
ond-degree m u rd e r charge . The reco rd  
does n o t b e a r o u t th is c laim . The hea ring  
on the  p robation  revoca tion  was he ld  on 
A ugu st 1, 1986 . A t  th a t tim e, Judge  
S chu lz  indicated th a t he waa th o ro u gh ly  
fam ilia r  w ith the case, having rev iew ed the 
updated p resentence rep o rt , heard  the p a r­
ties' a rg um en ts and g iven Shew ey his r ig h t 
to  a llocu tion . T he  c ou rt e lected to re se rv e  
judgm en t, how ever, un til an updated p sy ­
cho log ica l re p o rt  cou ld  be obtained . The 
m a tte r was th e re fo re  continued un til D e ­
cem ber 16, 1986 , to  p e rm it D r . M andcr to  
in te rv iew  Shew ey. W h ile  Judge  S chu lz  did 
indicate th a t Shew ey had in itia lly  rece ived 
a  len ien t sentence, he did not ru sh  to  ju d g ­
ment, bu t in fa c t de layed ru lin g  on  t k e
4. Sit, *-[■, Stillt v. Chanty, 477 P.Jd 441, 44J—14

revoca tion  un til tho psycho log ica l re p o rt  
wns p repa red . W e find  no e r r o r  in Judg e  
S chu lz ’s hand ling  o f  the probation revoca ­
tion.

121 Shew ey next a rg u es  tha t it ia u n re a ­
sonab le  to  rev oke  his p robation  and req u ire  
th a t he s e rv e  fiv e  add itiona l y ea rs  so le ly  on 
the basis o f  n c rim inn l m isch ie f conviction 
in O reg on , p a rtic u la r ly  fo r  conduct which 
w ou ld  have been a  m isdem eanor had it 
o ccu rred  in A la ska . In  Judge  Schu ls 's  
v iow  how eve r, the incident in O regon  
se rv ed  to  v a lid a te  the psycho log ica l re p o rt  
which indicated th a t Shewey w as s t i l l e x ­
trem e ly  d ange rou s  and th a t his yea rn  o f  
in ca rce ra tion , despite consis ten t good con­
duc t re p o rts , had no t se rved  to  am e lio ra te  
th is d ange rousness .

G iven  Shcw ey ’s backg round , tlie  se riou s ­
ness o f  his in itia l o ffe n se , the sign ificance 
o f  the  O reg on  incident as a p red ic to r o f  
fu tu re  d ange rousness , and tlie  tr ia l cou rt's  
cons ide ra tion  o f  o th e r re le v an t sen tencing 
fa c to rs , we conclude th a t Judge  Schu lz did 
n o t e r r  in re v o k in g  Shcw ey ’s  p robation  and 
re q u ir in g  him  to  se rv e  the p rev iou s ly  su s ­
pended fiv e  y e a rs .1 The sentence imposed 
w as n o t c le a r ly  m istaken . M c C l a i n  v. 

State,  51 9  P .2d  811 , 8 1 3 -1 4  (A la sk a  1974 ).
T h e  ju d g m en t o f  the supe rio r c o u rt is 

A F F IR M E D .

S T A T E  o f  A la sk a . P e t it io n e r , 
v.

F r a n k  ST A G N O , R esp onden t.
N o . A -15 85 .

C o u rt o f  A ppea ls o f  A la ska .
J u ly  17, 1987.

R eh ea rin g  Denied Sept. 23 , 1987.
The S u p e rio r C ou rt . F ou rth  Jud ic ia l 

D is tr ic t , F a irb an k s , H .E . C ru tch fie ld , J .,
(A lu lu  1970).
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du ring  sentencing f o r  D W l conviction con- 
cludc<l it lacked au th o rity  to  revoke  d r iv e r ’s 
license o r  req u ire  fo r fe itu re  o f  n irboa t. 
S ta te  petitioned fo r  rev iew . Tho C o u rt o f  
AppcalB, Coats, J ., he ld  tha t: (1 ) a irb o a t is 
r .o t m o to r vehicle o f  type  fo r  which d r iv e r ’s 
license is requ ired ; (2 ) d r iv e r ’s license is 
no t requ ired  fo r  ope ra tion  o f  a irb o a t on 
land ; (3 ) s ta tu te  req u irin g  revoca tion  o f  
d r iv e r ’s  license o f  pe rson  convicted o f  D W I 
fo r  opera tion  o f  m o to r vehic le f o r  which 
d riv e r's  license is requ ired  does n o t app ly ; 
and (4 ) s ta tu te  a u th o riz in g  fo r fe itu re  o f  
m o to r vehicle o f  type  fo r  which d r iv e r ’s 
license is requ ired  docs n o t app ly .

A ffirm ed  and rem anded .

1. A u tom ob ile s  «=»137
P e rson  who d ro ve  a irb oa t o v e r land  cn 

pub lic  p rop e rty  w as n o t requ ired  to  have a 
d r iv e r ’s  license. A S  28 .15 .011 .
2 . A u tom ob ile s  <*=>144.1(1)

S ta tu te  req u ir in g  revoca tion  o f  d r iv e r ’s 
license i f  person is convicted o f  D W I fo r  
ope ra ting  m o to r vehic le f o r  which d riv e r's  
license is requ ired  does n o t app ly  to  pe rson  
d riv in g  a irb oa t o v e r  land . A S  28 .15 .18 1 (c ), 
28 .35 .030 .
3 . F o r fe itu re s  <*=>3

S ta tu te  au th o riz in g  fo r fe itu re , fo llo w ­
ing D W I conviction , o f  m o to r veh ic le  o f  
typ e  fo r  which d r iv e r ’s  license is req u ired  
does n o t app ly to  a irb o a t opera ted  on  land . 
A S  28 .35 .030 .

J e f f r e y  O 'B ry an t , A s s t  D i s t  A tty ., H a r ­
r y  L . D av is , D i s t  A tty ., F a irb an k s , G race  
B e rg  Schaib le, A tty . G en ., Juneau , f o r  ap ­
p e lla n t

D ick  L  M adson , F a irb an k s , f o r  appe llee .

B e fo re  B R Y N E R , C J . ,  and CO A TS 
and S IN G L E T O N . J J .

O P IN IO N
COATS. Judge .
T he  issue p resen ted  in th is case is w heth ­

e r  a  cou rt m ay re v o ke  the d riv e r's  license 
and fo r fe it  the veh ic le  o f  ,. p e rson  conv ic t­

ed o f  d riv ing  while intoxicated on pub lic 
p ro p e rty  in an a irb oa t. The t r ia l ju d g e , 
Ju d g e  H .E . C ru tch fie ld , ru led that he had 
no a u th o rity  to revoke  a d riv e r ’s license o r  
f o r f e ’ t  the vehicle under these c ircum stanc­
es.

F ra n k  S tagno  spent the evening o f  A u ­
g u s t 23 , 1985, u irhou ting on the Chcna and 
Tnnann riv e rs  with tw o friends . S tugno 
w as opera ting  a fifte en -fo o t 1985 A ir G a to r 
a irb on t, powered by a 455 cubic inch Buick 
eng ine . The th ree  men headed back to 
F a irb an k s  around m idn ight o r  1:00 a .m . on 
A u g u s t 24 , 1985. T hey benched th e ir a ir- 
b oats and w ent to  a loca l b a r w here they 
d ra n k  a lcoholic beverages. S tagno 's 
fr ie n d s  each bet him $200  th a t he cou ld  not 
tak e  them , v ia a irb oa t, from  the ir p re sen t 
loca tion  to  a nearby  top less ba r. The d es ti­
nation  was abou t th ree -qua rte rs  o f  a  m ile 
aw ay , o v e r land. S tagno  appa ren tly  ac­
cepted the bet, because the th ree  men 
boarded  S tagno ’s a irb oa t, and headed fo r  
the n ex t bar.

H e rb e r t  Sobey, who had driven from  A n­
cho rage  to F a irbanks on  business, caugh t 
s ig h t o f  the "veh ic le ”  in his rea rv iew  m ir­
r o r . Sobey though t th a t it was an a irp lane  
a b ou t to  c rash into the bed o f  his tru ck  and 
k i l l h im . Sobey even tu a lly  rea lized  th a t it 
w as an a irb oa t m oving on land . H e re p o rt ­
ed the  incident to the n igh t pe rsonne l a t  his 
m o te l, w ho then ca lled  the A la ska  S ta te  
T ro o p e rs .

M eanwhile , S tagno was contacted b y  a i r  
p o r t  secu rity  police. T hey to ld him to  re ­
tu rn  the boat to  the w a te r since it w as a 
t r a f f i c  hazzard . A s S tagno  was c om p ilin g , 
he w as stopped by a sta te  tro op e r who 
u lt im a te ly  a rre s ted  him fo r  d riv ing  w h ile  
in tox icated  (D W I) . S tagn o ’s In tox im e te r 
read in g  was .197 . F o llow ing  a  ju r y  t r ia l, 
S ta g n o  was convicted o f  D W I. I t  w as his 
th ird  such conviction in ten yea rs .

A t  sentencing on M ay 30 , 1986, the s ta te  
pointed o u t tha t S tagno  was sub jec t to the 
m andato ry  m inimum pena lties fo r  D W I: 
th ir ty  days in ja i l , a $1 ,000 fine , and a lcoho l 
reh ab ilita tion  counse ling . S tagno d id not 
cha llenge  this asse rtion , and the c ou rt im ­
posed sentence accord ing ly . The s ta te  a lso  
a rg u ed  that Judge  C ru tch fie ld  was re-
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quircd  to  revoke  Stugno'n d r iv e r ’s license 
and was au thorized  to fo r fe i t  the u irbou t. 
Judge  C ru tch fie ld  concluded thn t lie  did not 
hnve the uu th o rity  to tnko e ith e r o f  those 
actions. T lie  s ta te  petitioned fo r  rev iew . 
S tagno ulno u rged  us to rcBo lvu th is q u e s ­
tion in o rd e r to  help c la r i fy  the s ta tu s  o f  
his d rive r's  license with the d iv is ion  o f  m o­
to r vehicles. W e accepted rev iew .

The re le v a 1 sta tu tes which a u th o rize  
the revocation o f  a d riv e r's  license and 
fo r fe itu re  o f  a  m oto r vehic le a re  A S  28 .15 .- 
181, A S 28 .35 .030 , and AS 2 8 .3 5 .0 3 6 . They 
provide, in pe rtin en t pa rt:

A S  28.15.181. C o u r t  s u s p e n s i o n s ,  r e v o­

c a t i o n 9, a n d  limitationa.  (a ) Convic­
tion o f  nny o t  the fo llow in g  o ffe n s e s  in 
g rounds fo r  the immcdinte revoca tion  o f  
a d r iv e r ’s license:

(5 ) d riv ing  a  m o to r vehic le w h ile  in tox i­
cated;

(b )(2Kc) A c ou rt conv ic ting  a  p e rson  o f  
an o ffe n se  described in (aX5) o r  (8 ) o f  this 
section a r i s i n g  o u t  o f  th e  o p e r a t i o n  o f  a  

m o t o r  v e h icle f o r  w h i c h  a  driv e r ' s  li­

c e n s e  is r e q u i r e d  sh a ll re v o ke  th a t p e r­
son ’s d rive r's  licen se . . . .  The  c o u rt  m ay 
not . . .  g ra n t  lim ited license p riv ileges 
fo r  the fo llow in g  periods:

(3 ) n o t le ss  than ten y e a rs  i f ,  w ithin 
the preced ing ten y ea rs , the p e rson  haa 
been p rev iou s ly  convicted o f  m o re  than 
one o f  the fo llow in g  o ffe n s e s  o r  haa 
m ore  than nnce been p re v iou s ly  conv ic t­
ed o f  one o f  the fo llow in g  o ffe n se s :

(A ) an o f fe r s e  described in (aX 5) o r  (8 ) 
o f  th is section . [Em phas is  added .]
A S  28.85.030. O p e r a t i n g  a  vehicle, a i r­

craft o r  w a t e r c r a f t  w h i l e  intoxicated.

• • • •
(b ) D r iv in g  while in tox icated  is a  c lass 

A  m isdem eanor.
(c) . . .  In  add ition , i f  t h e  o f f e n s e  i n­

v o l v e d  d r i v i n g  a  m o t o r  v e h i c l e  f o r  

w h i c h  a  d r i v e r’s license is r e q u i r e d ,  the 
pe rson ’s d r iv e r ’ s license sh a ll be revoked  
in accordance w ith A S 28 .15 .181  and the 
vehicle UBcd in comm ission o f  the o ffe n se

m ay be fo r fe ite d  und e r A S  28 .35 .036 . 
[Em phas is  added .]
/I.S’  28.35.036. F o r f e i t u r e  o f  m o t o r  v e­

hicle. (a ) A ft e r  conviction o t  an o ffen se  
und e r AS 28 .3 5 .0 3 0  o r  AS 28 .3 5 .0 3 2  in - 
v o l v i n g  a  m o t o r  v e hicle o f  a  t y p e  f o r  

w h i c h  n  driver'a l i cense is r e q u i r e d ,  the 
s ta te  may m ove t lie  c ou rt to  o rd e r tho 
fo r fe itu re  o f  the m o to r vehic le invo lved 
in the com m ission o f  the o f f e n s e . . . .  
(Em phas is  added .]

In  a rg u in g  th a t Ju dg e  C ru tc h fie ld  had the 
au th o rity  to  re v o ke  S ta g n o ’ s d riv e r's  li­
cense, the s ta te  po in ts to A S  28 .15 .011 
which prov ides, in p e rtin en t p a rt:

D r i v e n  m u s t  b e  licensed,  (a ) A  person 
m ay not be denied the p riv ileg e  to  d rive  a 
m o to r vehic le upon a  h ighw ay in the 
s ta te , excep t a s  p resc rib ed  by  law .

(b ) E v e ry  p e rson  exe rc is ing  the  per­
son 's p riv ileg e  to  d riv e , o r  exe rc is ing  any 
deg ree  o f  phys ica l c on tro l o f  a  m o to r 
vehic le u p o n  a  h i g h w a y ,  v e h i c u l a r  w a y  

o r  a r e a ,  o r  o t h e r  p u b l i c  p r o p e r t y  i n  

this state, is req u ire d  to  have  in the 
possession o f  the p e rson  a  va lid  A la sk a  
d r iv e r ’s l i c e n s e  i s s u e d  u n d e r  t h e  p r o v i­

s i o n s  o f  this c h a p t e r  f o r  t h e  t y p e  o r  

c l a s s  o f  v e h i c l e  d r i v e n ,  u n le ss  e xp re ss ly  
exem pted by  law  fro m  th is req u irem en t 
[Em phas is  added .]
[ 1 ]  The s ta te  a rg u e s  th a t th is sta tu te  

req u ire s  e ve ryon e  w ho d rive s  a  m o to r ve­
h ic le on pub lic  p ro p e rty  to  h ave  a  d rive r's  
license . In  decid ing th a t th is  s ta tu te  did 
n o f req u ire  a  p e rson  w ho d ro ve  an  a irb oa t 
on  pub lic  p ro jie r ty  to  have a  d r iv e r ’s li­
cense , Judge  C ru tc h fie ld  po in ted  o u t  th a t a 
fo rm e r  ve rs ion  o f  th ia s ta tu te  seemed to 
re q u ire  a pe raon  to  have  an  o p e ra to r's  li­
cense to  op e ra te  a n y  m o to r veh ic le  on a 
h ighw ay . F o rm e r  A S  28 .1 5 .0 1 0  p rovided : 

O p e r a t o r s  m u s t  b e  licensed.  N o  p e r­
son , excep t th o se  h e re in a fte r  e xp re ss ly  
exem pted , m ay  d riv e  a  m o to r vehicle 
upon a  h ighw ay  in th is s ta te  un le ss the 
pe rson  is licensed as an  o p e ra to r  under 
th is chap te r.

Ju d g e  C ru tc h fie ld  conc luded th a t cu rren t 
A S  28 .15 .01 0  seem ed to  em phasize that a 
p e rson  had to  have  a  license " f o r  the type 
and  c lass o f  veh ic le  d r iv e n "  ra th e r  than
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requ iring  eve ry  jH-rson who d rove a m oto r 
vehicle on n h ighw ay to  have a d rive r's  
license. Judge C ru tch fie ld  a lso  pointed ou t 
thu t AS 28 .15 .041 au th o rize s  the Com m is­
s ion e r o f  Pub lic S a fe ty  to  "p rov ide  by reg u ­
la tion  fo r  tho c lass ifica tion  o f  d rive rs ' li­
c enses ." The regu la tion s estab lished by 
the (Commissioner do n o t provide fo r  a d riv ­
e r ’s ticcnse fo r  an a i r b o a t 1 In  o th e r 
w ords, there  a rc  d r iv e r ’s license provis ions 
fo r  certa in  types o f  veh ic les, and no such 
p rovis ions fo r  o th e r typcB o f  vehicles, Buch 
as a irboats . Thin suppo rts  Judge C ru tch ­
fie ld ’s  conclusion.

1 2 ,3 )  W e a re  even m ore  persuaded to 
uphold  Judge  C ru tch fie ld 's  ru lin g  by the 
language  o f  tho fo r fe i tu re  Htatutc, passed 
in 11)83. A lasku  .Statute 28 .35 .036 provides, 
in p e rtin en t p a r t

F o r f e i t u r e  o f  m o t o r  vehicle, (a ) A f­
te r  conviction o f  an o ffe n se  under AS 
28 .35 .03 0  o r  A S  28 .35 .03 2  i n v o l v i n g  a  

t n o t o r  vehicle o f  a  t y p e  f o r  w h i c h  a  

driver'a licenae ia r e q u i r e d ,  the s ta te  
m ay move tlie  c ou rt to  o rd e r the fo r fe i ­
tu re  o f  the m o to r veh ic le invo lved in the 
comm ission o f  the o f f e n s e . . . .  [Em pha ­
sis added.]
I t  seem s reasonab le  th a t this sta tu te  

m ust be read in con junction  w ith the o th e r 
s ta tu te s  p rov id ing fo r  pena lties f o r  D W I. 
A la sk a  S ta tu te  28 .35 .036  sta tes d irec tly
I .  13 AAC 08. ISO. CUSSES OF LICENSES, (a) 

An applicant fo r a classified license, or fo r an 
endorsement to a classified license must submit 
to an examination appropriate to the class o f 
license or endorsement fo r which the person is 
applying-

(b) The classifications o f driver [sic] licenses, 
and the vehicles which a holder o f each class 
or subclass o f license may operate, are as 
follows:

(I> Class A License— motor-driven cycles, 
cars, buses, trucks, and towed vehicles.

(2) Class B License— Motorized cycles. A 
person holding a Class "B" driver's license 
may only operate thi. vehicles designated In 
one o f the following svbclassificaiions as ind i­
cated upon the person's license:

(A) B - l: motorcycles, motor-driven cycles, 
and motorized bicycles, singly o r in combina­
tion w ith trailers o r sidecars designed to be 
used w ith these vehicles;

(B) B-2: motor-dnven cycles and motor­
ized bicycles.
(c) To operate a school bus transporting 
school children, a person is required to have a

th a t it is concerned w ith the types o f  ve­
hicles f o r  which a license is requ ired , ra th ­
e r  thnn dea ling  w ith tho location in which a 
vehicle is opera ted  (i.e., on pub lic p ro p e r ly ). 
Read ing a ll the s ta tu te s  in con text, we 
conclude thn t an a irb o a t is not “ a m oto r 
vehicle o f  a  typo fo r  which a d r iv e . ’a li­
cense is req u ired " and th a t the p resen t 
o ffe n se  does not a rise  " o u t  o f  the opera tion  
o f  a m o to r vehicle fo r  which a d riv e r ’s 
license iH req u ired ."  I t  fo llow s  tha t AS 
28 .15 .181 (c ) and AS 28 .35 .03 0 , which pro- 
vido fo r  m nndatory  revoca tion  o f  a d r iv e r ’s 
license i f  the person is convicted o f  D W I 
fo r  ope ra ting  a  m oto r veh ic le  f o r  which a 
d riv e r ’ s license is req u ired , do n o t app ly  to  
S tagno . Ne»r  . r  does A S  28 .35 .036 , which 
au thorizes fo r fe itu re  o f  a  m o to r vehicle " o f  
a  type fo r  which a  d r iv e r ’ s license is re ­
q u ired ."  1

H ow ever, we note th a t th e re  is an a rg u ­
m ent th a t A S  28 .15 .181 (aX 6 ) au thorizes the 
cou rt to revoke  S tagn o ’s  d r iv e r ’s license, 
even i f  the m anda o ry  revoca tion  provi­
sions o f  A S  28 .15 .181 (c ) and AS 28 .35 .030 
w ou ld  n o t app ly  to  him . The  s ta te  has not 
a rg ued  th is position . In  decid ing this case, 
we found  Judge  C ru tch fie ld 's  ana lys is  o f  
the in te rp la y  am ong tlie  va riou s sta tu tes 
and th e ir p redecesso rs to  be d istinc tly  he lp ­
fu l in deciding the issue which were 
p resen ted  to  us. C onsequen tly , we a re  re-

valid Class A license, and a valid school bus 
driver permit as prescribed in AS 28.15.041(b) 
and 13 AAC 08.005-13 AAC 08.060. This 
permit is the 'license" referred to in AS 28.15.- 
041(b).
(d) A holder o f a classified license who 
wishes to change the classification on the l i ­
cense, o r to obtain an additional endorsement 
fo r another class o f license must make an 
application fo r a change o r endorsement, and 
must submit to an appropriate examination 
fo r the change o r endorsement fo r which the 
licensee is applying. An applicant for a 
change in  classification o r an endorsement 
must pay the appropriate fee set out in AS 
28.15.271.

2. The principle o f statutory construction that 
ambiguities in crim inal statutes must be nar­
rowly read and construed strictly against the 
government also supports our decision. Slate v. 
Andrews. 707 P.2d 900, 907 (Alaska App.1985). 
atf'd. 723 P.2d 85 (Alaska 1986); 3 C. Sands, 
Sutherland Statutory Construction. § 59.03 (4th 
cd. 1986).
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lu c tan t to  decide thia unb rie fed  iaHue w ith­
o u t g iv ing  the d is tric t c ou rt an opportun ity  
to  ru lo  t n  th is iaaue f i r a t

W e  th e re fo re  dec line to  decide, a t thia 
tim e, w hethe r A S  28 .15 .181 (aX 6 ) giveB J ie  
c o u rt  d iac re tiona ry  au th o rity  to  revoke  
S tagno 'a  d riv e r's  licenae. W e rem and thia 
caae to  the d ia tric t c o u rt f o r  fu r th e r  pro- 
ccedinga conaiaten t w ith this opinion.

The  ju d gm en t o f  the d iatric t c ou rt ia 
A F F IR M E D  and the caae ia R E M A N D E D  
to the d iatric t c o u rt f o r  fu r th e r  proceed- 
inga.

(o J mnuHwunriM)
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received fo r  testify ing  against S tum p f. 
S lu m p f does not cite nny point in the 
record where d ie state  argued that Montoi- 
ro ’s p lea was evidence o f  S tu m p fs  g u ilt . 
D e fen se  counse l argued during his c losing , 
that M on te iro ’s testimony was n o l cred ib le 
because o f  the state 's ngrcem ent to d rop  
the p e r ju ry  charges. Against thia back­
g round , it does not appear that the tr ia l 
c ou rt was requ ired to give the ju ry  any 
instruction concerning Monteiro's p lea o f  
g u ilty . W e accord ing ly find no e rro r .

[721 S tum p f next a rgues that the tr ia l 
court's fa i lu re  to specifica lly  in stru ct the 
ju ry  not to  consider S tu m p fs  custodial s ta  
tus as evidence o f  his g u ilt was e rro r . The 
ju ry  was instructed not to be biased 
against S tum p f because he had been ar- 
reatcd, charged , and b rough t to tr ia l. D e ­
fense counse l, however, had specifica lly  re ­
quested language concern ing S tu m p fs  cu s ­
tod ia l s ta tu s to be added to the in struction 
which was g iven . Judge R ip ley ag reed  to  
in stru ct the ju ry  to d is rega rd  S tu m p fs  be­
ing in custody . The sta te  a lso  ag reed  to  
the inclusion o f  language addressing the 
custody issue. A pparen tly , an o ve rs ig h t 
p revented the language from  being added 
to  the c ou rt ’s instruction be fo re  it was g iv ­
en.

I t  seem s c lea r that the cou rt would have 
cured th is om ission had it been b rough t to  
its atten tion  by S tum p f. A pparen tly , how ­
ever, none o f  the parties noticed this om is­
sion. T h e re fo re , under these circum stanc­
es, we conclude tha t the instruction which 
the t r ia l cou rt gave was adequate. W e 
find no reve rs ib le  e rro r .

C U M U LA T IV E  E R R O R
[73J W e have fo rm e r ly  recognized th a t 

the cum u lative e ffe c t o f  e rroneous adm is­
sions o f  evidence may re su lt in reve rsa l. 
P l c t n i k o f f  v. State. 719 P.2d 1039, 1045 
(A la ska  App .1986). In seve ra l pa rts o f  th is 
opinion we have found e rro r , but concluded 
the e r r o r  was harm less . We have a lso  
considered the cumulative e ffe c t o f  the e r ­
I. The majority has elected to publish an opinion 

in this cave detpite the raiher cursory treatment 
it gnes lo many of ihe issues. I fear lhat

roneous adm issions o f  evidence in this case. 
W e find no g rounds fo r  reve rsa l.

The conviction is A F F IR M E D .

S IN G L E T O N , Judge , concurring .
I concu r in tlie  judgm en t in this case. I 

am troub led  tha t a num ber o f  lega l e rro rs  
occurred du ring  this p ro trac ted  tria l. 1 am 
p a rtic u la r ly  concerned by the t r ia l court's 
hand ling o f  the co-consp irator exception to 
the hearsay  ru le , both in the ru ling s on 
testim ony be fo re  the g rand  ju r y  and ru l­
ings reg a rd ing  testim ony a t t r ia l. Many o f 
A rno ld 's casua l statem ents to  bystanders 
were adm itted on the th eo ry  lh a t they were 
made in fu rth e rance  o f  a  conspiracy to 
collec t m oney from  T .S . f o r  the m urde r o f  
Hui Y i. Th is th eo ry  is not persuasive . A f­
te r  c a re fu l rev iew  o f the reco rd , however, 
and an eva lua tion  o f  the a rg um en ts made 
in the parties' b rie fs , I am  sa tis fied  tha t the 
e rro rs  which occurred w ere ha rm less be­
yond a reasonab le  d o u b t C h a p m a n  v. 

C a l i f o r n i a .  386 U .S . 18. 24 . 87 S .C t  824, 
828 . ’ 7 L .Ed .2d  70 5  (1967 ). I reach this 
conclusion both w ith reg a rd  to the e rro rs  
viewed in iso la tion and th e ir possible cumu­
la tive im pac t I am  satis fied  beyond a  rea ­
sonab le  doub t tha t the ju r y  verd ict against 
S tum p f was not in fluenced by the e rro r?  
that occu rred , bu t resu lted  from  the o v e r  
whe lm ing adm issib le evidence against him .1

d  JiiT iwunnHH )

ST A T E  o f  A la sk a , P e t it io n e r , 
v.

S teve  G . R O B E R T S O N , R e sp on d en t 
N o . A -2330 .

C o u rt o f  Appeals o f  A laska .
Feb . 5, 1988.

D e fend an t was convicted in the Third 
Jud icia l D is tric t C o u r t  Anchorage , N ata lie

readers of ihe majority opinion may misinter­
pret it. causing significant errors in other cases.
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K . Finn, J ., o f  d riv ing  in v io la tion  o f  limited 
license, and S ta te  petitioned fo r  review  o f  
sentence. The C ou rt o f  Appeals, U ryne r, 
C J „  held thnt de fendan t, whose license 
wai revoked fo r  90  days fo llow ing  his D W I 
conv'ction, hu t who w as issued lim ited li­
cense fo r  fin a l 60  days o f  revocation , was 
subject on ly  to 10 -day  m inimum term  upon 
his conviction fo r  d riv ing  in vio lation o f  
conditions o f  lim ited license.

A ffirm ed .

A u tom ob ile s  «=>359
De fendan t, whose license was revoked 

fo r  90 days fo llow ing  his D W I conviction, 
but who w cs issued lim ited license fo r  fin a l 
60 days o f  revocation , was sub ject on ly  to 
10 -day m inimum  ja i l te rm  upon his convic­
tion fo r  d riv ing  in v io lu tion o f  conditions o f  
limited license. AS 28 .15 .18 1 (cX l). (c). 28.- 
15.291(a, c).

B ren t Co le , A sst. D ist. A tty ., Dwayne W . 
McConnell, D is t  A tty ., A nchorage, and 
Grace B e rg  Schaib le , A tty . Gen., Juneau , 
fo r  petitioner.
I .  AS 28.15.181 provides, in relcvanl pari:

Court suspensions revocations, and limita­
tions. (a) Conviciion o f any of the following 
offenses is grounds fo r ihe immediate revoca­
tion o f a driver's license:

(5) driving a motor vehicle while intoxicat­
ed;

(c) A court convicting a person of an o f­
fense described in (a)(5) . . .  of this section 
arising out of the operation of a motor vehicle 
for which a driver's license is required shall 
revoke that person's driver's license.. . .  The 
court may not. except as provided in (c) of 
this section, grant limited license privileges 
for the following periods:

(1) nol less than 90 days if. within the pre­
ceding 10 years, the person has not previously 
been convicted of an offense

(A) described in (aM5) . .  o f this sec­
tion. . . .

(2) not less than one year if. within the 
preceding 10 years, the person has been previ­
ously convicted of one oifense

(A) described in (aXS) . . .  of this sec­
tion___

(J) not less than 10 years tf. within the 
preceding 10 years, the person hat been previ-

J e f f r e y  I ) . M nhlcn, Asst. Pub lic Defend- 
e», and D ana Fain ;, Pub lic D e fender, An­
chorage, fo r  respondent.

B e fo re  B R Y N E R , C .J., and 
S IN G L E T O N , J .

O P IN IO N
B R Y N E R . C h ie f Judge.
The issue p resented in this petition fo r  

review  is w he the r u person who d rives in 
v io lation o f  a lim ited license th a t is issued 
fo llow ing  a  conviction fo r  d riv ing  w! do in­
toxicated (D W I ) is sub ject to  a minimum 
ja i l term  o f  ten days o r  th irty  days. We 
have decided to  g ra n t the state 's petition 
because wc bo lie ve 'th a t it invo lves an im­
po rtan t question  o f  law upon which there is 
substan tia l g round  fo r  d iffe ren ce  o f  opin­
ion. and th a t an immediate decision w ill 
advance the public in te re st. A laskn 
R .A pp .P . 402 (b )(2 ). W e a f f i rm  the d istrict 
cou rt ’s ru lin g  tha t the ten-day minimum 
sentence is app licab le .

Steve G. R obe rtson  was convicted o f 
D W I, and his d r iv e r ’s license was revoked 
fo r  a period o f  ninety days, as required fo r  
a f i r s t  D W I o ffe n d e r under AS 28.15.- 
181 (cX l).' In  accordance w ith the previ­

ously convicted of more than one of the fol­
lowing offenses or has more than once been 
previously convicted of one o f the following 
offenses:

(A) an offense described in (a )(5 ). . .  of this 
section ....

(e) A court revoking a driver's license un­
der (c) o f this section, or sustaining the action 
of the department under AS 28.15.165(c). may 
grant lim ited license privileges for the final 60 
days during which the license is revoked if  ihe

(1) revocation was for driving while intoxi­
cated but not i f  the revocation was for refusal 
to submit to a chemical test of breath under 
AS 28.35.032:

(2) person has not been previously convict­
ed w ithin 'he preceding 10 years of an offense

(A) described in (a)(5) . . .  o f this sec­
t io n .. . .

(3) coun determines that the person s abili­
ty lo earn a livelihood would be sevetcly im ­
paired; and

( 4 )  court determines that a limitation under 
AS 28.15.201 can be placed on the license lhal 
w ill enable the person lo earn a livelihood 
without excessive danger to the public.
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sions o f  A S 28 .16 .181(e ),* the sen tencing 
cou rt issued Robertson  a lim ited license fo r  
the fin a l s ix ty  days o f  the period o f  revoca ­
tion. The license a llow ed him  to d riv e  d u r­
ing his hou rs  o f  em p loym en t

R obertson  was th e re a fte r convicted, u n ­
d e r AS 28 .15 .291 , o f  d riv ing  in v io la tion  o f  
his lim ited license. Upon conviction , he 
contended thn t lie was sub jec t to the ten- 
day m inimum  ja i l sentence specified in sub ­
section (a ) o f  thnt s ta tu te ; the s la te  con ­
tended th a t Robertson  was sub jec t to the 
th irty -dny m inimum term  specified in su b ­
section (c). A h rk a  S ta tu te  28 .15 .291 p ro ­
vides, in re levan t parti

D r i v i n g  w h i l e  license cancelled, s u s ­

p e n d e d ,  r e v o k e d  o r  in v i o l a t i o n  o f  l i m i­

tation. (a ) A person mny not d rive  a 
m o to r vehic le on a h ighw ay o r  veh icu la r 
w ay o r  a re a  a t  a tim e when th a t pe rson 's 
d r iv e r ’s  license, o r  p riv ileg e  to d rive  has 
been canceled, suspended o r  revoked  in 
this o r  an o th e r ju risd ic tio r i r  when d r iv ­
ing in v io la tion  o f  a  lim ita tion  placed 
upon th a t person 's license o r  p riv ileg e  to 
d rive in this o r  a n o th e r ju risd ic tion . E x ­
cept a s p rovided in (c ) o f  th is section , 
upon conviction o f  a  v io la tion  o f  th is sec­
tion, the c ou rt sh a ll im pose a sen tence o f  
im prisonm ent o f  not le ss than ten d ays .

• » • «

(c ) T he  cou rt sh a ll im pose a sentence 
o f  im prisonm ent o f  n o t le ss  than 80  days 
. . .  upon conviction o f  a  v io la tion  o f  th is 
section i f  the pe rson ’s d r iv e r ’s license 
was revoked  under c ircum stances de­
scribed in AS 28 .15 .181 (cXU  [re q u ir in g  a 
license suspension o f  90  days upon a  f i r s t  
conviction o f  D W I] . The c ou rt sh a ll im ­
pose a  sentence o f  im p risonm en t o f  n o t 
less than 90  days . . .  upon conviction o f  
a v io la tion  o f  this section i f  the person 's 
d riv e r ’ s license was revoked  und e r c ir­
cum stances described in A S  28 .15 .- 
181(cX2) o r  (3 ) [re q u ir in g  one -yea r and 
ten -year revocations upon conviction fo r  
second and subsequent D W I o f ­
f e n s e s ] . . . .

2. AS 28.1 S. 181(e) authorizes iituance o f a lim it­
ed license for the final *U ty clay* o f a f ir  I DWI 
offender'* mandatory driver's license revoca-

D is tr ic l C ou rt Judge N ata lie  K . Finn ap ­
pa ren tly  concluded that, because Robertson  
was d riv ing  in v io lation o f  a lim ited license 
issued under AS 28 .15 .181(c ), he wax sub ­
je c t to  the ten-day m inimum ja i l term  p re ­
scribed in subsection (a ) u f AS 28 .15 .291 , 
ra th e r than to the th irty -day m inimum term  
proscribed in subsection (c). Judge Finn 
sentenced Roberte raon  to a term  o f  ninety 
days w ilh seventy-five days suspended. 
T lie  sta te  then filed this petition fo r  review .

The issue on review  is w hether, a t the 
time o f  his o ffen se , R obertson 's "d r iv e r ’s 
license was revoked under circum stances 
described In AS 28 .16 .18 1 (cX l)."  S e e  AS 
28 .15 .291(c ). The state  contends that R ob ­
e rtson  was sub jec t to the th irty -day m ini­
mum term  because his license waa revoked 
fo r  ninety days under AS 28 .15 .18 1 (cX l) 
fo llow ing  his D W I conviction. Robertson  
contends tha t he was sub jec t on ly  to the 
ten-day m inimum term . He points ou t 
that, while his license was in itia lly  revoked 
fo r  ninety days under AS 28 .15 .18 1 (cX l), a 
lim ited license wns issued to  him  fo r  the 
fin a l s ix ty  days o f  the revocation , in accord­
ance w ith AS 28 .16 .181(e ). R obe rtson  thus 
reasons thnt his conviction in th is case was 
fo r  d riv ing  in v io lation o f  the cond itio rs  o f  
a  lim ited license issued under AS 28 .15 .- 
181(e), ra th e r than fo r  d riv ing  while his 
license was revoked under AS 28 .15 .- 
181 (cX l).

R ob e rtson ’s  a rg um en t is supported  by 
the exp ress language o f  A S  28 .15 .291 (a ), 
under which the leg is la tu re  has exp re ss ly  
d iffe ren tia ted  between d riv ing  while a  li­
cense is revoked  and d riv ing  " in  v io la tion  
o f  a  lim itation placed upon”  a  license. The 
om ission in AS 28 .15 .291(c ) o f  any  p a ra lle l 
re fe rence  to  d riv ing  in v io la tion  o f  a  lim ited 
license is a rg u ab ly  an indication o f  tho leg ­
is la tu re 's  in ten t to  exclude from  the m ini­
mum  th irty -day  ja i l sentence persons con­
victed o f  v io la ting  the conditions o f  a  lim it­
ed license, as d istinguished from  those con­
victed " f  d riv ing  with a license tha t is a lto ­
g e th e r revoked .

lion. Relevant portion* ot the tu iu to ry  lan­
guage are vet out in footnote I, above.
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F o r the leg is la tu re  to  d raw  such a dis­
tinction would not hnvo been w ho lly  i r r a ­
tional. As R obertson  co rrec tly  notes, un­
d e r AS 2 8 .1 6 .181(e) a  lim ited license can 
on ly  be issued fo llow in g  a  f i r s t  D W I con­
viction. und then on ly  i f  t lie  cou rt is ab le  to 
determ ine that the de fendant iti capab le o f  
d riv ing  "w ith ou t excessive d ange r to  the 
pub lic ." There is, accord ing ly , a ra tion a l 
basis upon which the le g is la tu re  might 
have re lied in deciding to sub jec t persons 
convicted o f  d riv ing  in v io lation o f  a lim ited 
license to a le sse r m andato ry  m inimum 
pena lty  than those convicted o f  d riv ing  
while the ir licenses w ere a ltog e th e r re ­
voked.

In  opposition to  R obertson , the s la te  re ­
lics on AS 28 .40 .100 (13 ), which de fines " re ­
voke " to mean " te rm ina tion  by fo rm a l ac­
t ion " and provides th a t a revoked license 
"m ay  not be reissued , renewed, o r  resto red  
du ring  the time fo r  which ( i t  is ] r e v o k e d ." 1

W hile this a rg um en t may have considera ­
b le  m erit, it is n o t w ho lly  |ie rsuasivc . F o r 
when lite ra lly  construed , the leg is la tive  
de fin ition o f  " re v o k e d "  seems f la t ly  incon­
s is ten t with the issuance o f  any  lim ited 
license fo llow ing  a license revocation . Y e t. 
as we have seen, when a pe rson ’s license is 
revoked under AS 28 .15 .181 (c )(1 ) fo r  a f i r s t  
D W l o ffen se , A S 2? .15 .181 (e ) exp ress ly  
provides the c ou rt w ith au th o rity  to g ra n t 
" lim ited  license p riv ileges fo r  the fin a l CO 
days du ring  which the license is re ­
v o k e d . . . . "

W e a rc  aw are  o f  no specific leg is la tive  
h isto ry  to shed lig h t on the issue presented 
in this case. W e belie /e  tha t the re fe rence  
in AS 28 .15 .291(c ) to  a  d riv e r ’ s license that 
has been " re v oked  under circum stances de­
scribed in AS 28 .15 .181 (c )(1 )"  is. a t  best, 
ambiguous. As we have observed on o th e r 
occasions, am biguous penal s ta tu te s  m ust 
be construed in fa v o r  o f  the accused . See, 

e,g., T h o m a s  v. Slate,  694 P .2d  789 , 791
3. Similarly, ihe *tate cite* lo AS 28.15.211(d). 

which impove* on a person whose license ha* 
been revoked ihe burden of applying for a new 
license. The stale point* oul lhal similar provi­
sion* have been conurued lo mean lhat, once 
revoked, a driver's licente remain* revoked un­
til the driver whose licen*e ha* been revoked 
applies for and obtain* a valid license. See, e.£.,

(A la ska  App. 1985); S t a t e  v. R a s t o p t o f f ,  

659  l ’ .2d fi.’IO, 040 (A la sk a  App. 1983). Ac­
cord ing ly , we conclude tha t AS 28 .15 .291 (c ) 
m ust, in the con text o f  this case, be rend to 
exc lude any j>crson who is convicted under 
AS 28 .15 .291 (a ) fo r  d riv ing  in v io ln tion o f  
"a  lim itation placed upon the person 's li­
cenae" under AS 28 .15 .181 (e ).'

The judgm ent o f  the d istrict c ou rt is 
AFFIRMED.

COATS, J ., not partic ipating .

STA TE  o f  A la sku . A p p e lla n t , 
v .

Jam es I f .  N O L L N E R , A ppe llee .
N o . A -1937 .

C ou rt o f  Appeals o f  A la ska .

Feb . 11, 1988.

D e fendan t was indicted on tw o counts 
o f  sexua l abuse o f  m inor in f i r s t  degree , 
and defendant filed  motion to d ism iss in­
dictm ent. The S up e rio r C ou rt, F o u rth  D is­
tric t, J a y  H odges, J ., g ran ted  de fendant's 
m otion , and S ta te  appealed. The C ou rt o f  
Appeals, Coats, J . , held tha t statem en ts 
m ade by th ree-year-o ld  sexu a lly  abused 
child du ring  h e r medical trea tm en t id en tify ­
ing de fendant presented su ffic ien t evidence 
fo r  g rand ju ry  to  indict.

Reversed .
Stale v. Foster, 54 Or.App. 405, 635 P.2d I I ,  12 
(1081).

4. Nothing in our opinion i> meant to suggest 
lhat a trial court could not. as a matter of 
discretion and where warranled by the facts of 
the individual ca*e, Impose a jail sentence more 
stringent than the applicable mandatory m ini­
mum sentence.


