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« 28.15.001 Aiahka StA'nrrk« J 28.15.051

or class of motor vehicle on n hi%hway or vehicular way or area forn
period not to exceed Iwo yearn The permittee muat Im accompanied hy
a pernon al leant 19 yearn ofone who hnn [>een licenaed at leant one ?/ear
to drivo the type or clann of vehicle lining uned, who ia capnble of
exercising control over the vehicle and who oreupirn a seat benide the
driver, or who nccompnniea and immediately nupervineH the driver
when the permittee driven a motorcycle. An instruction permit may ho
renewed.

(b) The depnrtment, upon receiving proper application, mny innue a
restricted instruction permit effective for a Behind year or for a more
restrlctedJ>cnod tonn applicant who mnt leant 14 yearn of nge and who
la enrolled in a driver education program which includes practice
driving and in approver! hy the department. The restricted instruction
permit allown theJ)ermittee, when the permittee hnn the permit in the
permittee's immediate possession, to drive n specified tyj>c or clans of
motor vehicle; however, nn approver) instructor must occupy a seal
beside the permittee or, if tlj permittee is driving a motorcycle, the
permittee must be accompanied by nnd under the immediate supervi.
sion of nn approved instructor.

(CR. The department may issue a te_mporarﬁf driver'n license to nn
applicant for a driver's licenne permitting the apﬁllcant to drive a
specified type or clnna of motor vehicle while the depnrtment is
completing its mve_stl_?atlon nnd determination of nil facts relative to
the applicant's eligibility to receive a driver's licenne. The temporary
license must be in the applicant's immediate (Whsession while the
applicant is driving a motor vehicle. A temporary driver's license is
invalid when the applicant's license h-s been Issued or hns bheen
refused for good cause.

(dI The department may issue a sgecinl driver'n [>ermit to a person
who is at lenst 14 years ofage with the consent of the (arsons parents
or guardians for the purpose of driving a motor-driven cycle. This
permit may be issued upon application and successful completion ofall
prescribed tests and lees, nnd is valH for the name period of time ns a
driver's license. The ﬁermit is not v. id in n municipality which hy
ordinance prohibits the driving of u motor-driven cycle by a person
under the nge of 16 years; a borough may adopt the ordinance on a
nonaroawide basis only, unless the Bower to udopt it on nn nreawide
basis is acquired under AS 29.33.250 — 29.33 290.

(e) thwithstandi_n? other provisions of this chapter, the depnrt-
ment may issue a specinl driver's license to a person who in under the
age of 16 years becnuse of the circumstances of hardship Special
licenses to be issued because of hardship nhnll lie determined on nn
individual basis by the commissioner. (5 19 ch 178 SLA 1978)
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Cotlmeial rrfriritrm. IKI 1".Jil, of nflr [Mpiirrmfnl» for lirrntniK nf nn.Inr
Motor W.ldea, | ISfi vthirle nprrdom, 1S AL11114 47ft

Vnli 11/, rmtntnirlion, .. «4 (palliation

SIV 2ft 15.060. Application/t ofminorn. [JfefieaM. £ 19 ch 17fes1,A
197 1

See. 28.'5.0fll. Application for driver's licenae or Instruction
permit; nutice of anatomical gift procedure, (aLAppIication for nn
Instruction permit or for a driver's license must be mnde on a form
furnished bv the department and must be accompanied by the fee
required u vler AS 26.15.271,

(h)  Ail application under (a) of this sccti»n shall

(1) con* tin the applicant's full name, date nnd placo of birth, sex,
nnd mailii g and residence addresses;

(2 state whether the applicant lihh been previously licenser! as a
driver and, if so, when and by what jurisdiction;

(3)  state vhether any previous driveria license is*ued to the appli-
cant hns ever been suspended or icvokcd or whether nn npplicntion for
adriver's license has ever been refused and, if so, the date ofnnd reason
for the suspension, revocation, or refusal; nnd

11 contain other information which the department mny reasonabIY
require ‘o determine the applicant’s identity, competency, nnd eligibil-
ity.
~(c)  When an application is received from i person previously
licensed in anotherjurisdiction, the depnrtment mny request a copy of
the applicant's driving record from the otherjurisdiction. Upon receipt
ofthntrecord by the department, it becomes a part ofthe driver's record
in thin state with the lumo effect as if the rccerd oliginnted in this
state.
<d) The department shall, by placement of posters nnd brochures in
the office where the application Is taken, make known to the applicant
the procedure necessary to complete a document of gift under the
Uniform Anatomical Gifts Act (AS 13.50).

(e)  Atthe time ofapplication for a driver's license or an instruction
permit, or rrnewnl X a driver's license nrnn instruction permit,
department shall provide the applicant written information explain., ,,
the stute'n financial responsibility law, the mandatory automobile
insurance requirement, and potential penalties for failure to comply
with the law. (S 19 ch 178 SLA 1978; am Sfi 5. 17 ch 70 SLA 1984)
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Effect of amendments 'The 19M4  IKNI), frjii>iitii mitMffllon Irl

amendment, effective January |. Mtsr., Collateral reference*. 7A Am Jui

added subsection in 2d. Automobile* ami Highway Traffic,
I'natpimed amendment*. Seclinn | W

17,th 70, rtl.A 1984. effective January |, 60 CJ 8 Motor Vehicle*, | Ififl

Sec. 2M.IR.07C Kxaminntwn [IllepealtHl, # 19 ch 178SLA 197H 1

Hoc. 2rt.Ifi.071. Application of minora. Inl Tin npplicntion of n
Ferson under the nge of IH yenrn for no inatruction permit or drivnr'w
icenm- must be signed hy the fniher, mother_or%uardl_an, orinhere in
noparentor gunrdinn then hy nnother renpoiiflihle mhilt who in willing
to naaume the ohligotion_imponed under thin ncction upon a portion
du%umg the application. The Application muHt be nignetl and verified
before a pernon authorized to Administer onthn, or Tn* nigned in tho
prenence of nn authorized repreaentntive of the department.

lh) Any neglié;enre or wilful miaconduct ofa peraon under the age of
IH yenra when driving a motor vehicle in IhiH ntate in impute fit the
peraon who nignetl the application ofthe pernon for a permit or licenne,
and that pernon injointly and neverally liable for damage cnuned hy the
negligence or wilful miaconductofthe pernon under thoago of 18 yearn,
except nn provided in (c) of thin nection.

(cl Ifa minor de|>oniU. or there in deponited on behalf of tho minor,
proofoffinancial renponnlhility for the minor'H driving ofa motor vehi-
cle, in the form nnd amount required in AS 28.20, then the department
mnv accept the application of (he minor nigned an required under (a)
nf thin nection, and, while proof of financiol renponnibility in main-
tained, the parent, guardian or oil :r reaponnible adult ia not nubject to
the liability imponed under (b) of thiH ncction.

<dl A pernon who aigna the npplicntion of a minor for a driver'a
licenae may file with the depnrtment a verified written requeal that the
licenae of the minor be canceled. When the licenae ia canceled, the
pernon who nigned uip ap;Y)Ilcatlon ia relieved from liability undpr (v)

of thia nection. <« 19 ch 178 SI.A 1978)

C<llateral reference*.  Construction application for vehicle operato-* license
and effect of statute* which make parent. | ip for licensee™ negligence or wilful
custodian. or olhi-r person signing minor *  miaconduct, 28 Al.R2d 1320

See. 28.15.080 |Issuance, IHvpcnled, 4 19 ch 178 SLA 197%J

See. 28.15.081. Examination of applicants (a) The departmen.
ahull examine every aﬁphcant for a driver'a licenne. The examination
ahull include a teatofthe applicants 111eyesight, (2) ability to read nnd
undcratam’ official tralTic control devicca, (3) knowledge ofaafe driving
practicea, id) knowledge of the elfecla of alcohol and druga o- drivern
nnd lhe datigera of driving under the influence of alcohol or druga, Ifi)
knowledge 0f the lawn on driving while intoxicated, (fi) knowledge of
the lowa on financial renponnibility nnd mandntory automobile liabil-

{ 28.15.090 Mirnia V kiiict.kh » 28.15.090

Ity innurance, and, (7) the triifilc lawn and regulations of thia ntate The
examination may include a demonstration of ability to exercise r.rdi-
nary nnd reanonabln control in the driving ofa motor vehicle of the type
nnd general class of vehicles for which the applicant seeks a license.
However, an applicant who has not la-en previously issued a driver'n
licenae hy thia or another jurisdiction muat demonstrate ability, nnd
muat present medical information thnt the de[)artme_nt reasonably
requires to determine fitness to aafely drive a motor vehicle of the type
and general class of vehicles for winch the npplicnnt Becka a license.

(bl The con miaaioner nhnll adopt regulations under the procedures
established by AS 44.152 necessary to imp em<nt this section nnd the
depnrtment rm.v obtain the services of, and consult with, medical
authorities whose specialties relate to driving abilities for the purpose
of making the men.ml cterminutions necessary under this section or
AS 2H Ifi.091 or 28.1(>.101. Regulations adopted under this section
must P>e approved by a concurrent resolution adopted by minority vote
ofeach house of the legislature before becoming effective. The require-
ments of tho eyesight tost under this section mny also be satisfied by
presenting the current certification of a licensed physician or
optometrist that the applicant's vision meets or exceeds the standards
est'.olished by the department. The commissioner shall request nnd
re* eive assistance from the commissioner of health and social ivervices
in implementing this section. o . .

(c) A requirement for a medical examination under this chapter ie
satisfied if the applicant is the holder of o current nnd valid first- or
aecond-cinHa medical certificate issued under federal aviation regu-
lations and hns satisfied any apflicable requirementofthe Depnrtment
of Education relating to tests for tuberculosis if applicable.

(dl The department may enter into agreements with other state
agencies, municipalities, or qualified persons for the purpose of con-
ducting the examinations required under this chapter. 18 19 ch 178
SLA 1978; nm 5 2 ch 77 SLA 1983; nm 8§ G. 17 ch 70 SLA 1984)

Effect of amendment*. — Tlie 1983
amendment In tlie second sentence of sub-
nection I»>lidded the 111, (2). »nd 131 Hesig-
mtinn* In esisling language, added 141
Knowledge of the effecla ... (41 driving
while intoxicated," and created the
present third sentence from the end of the
former second sentence The amendment
also made minor wont change*

The 1984 amendment, effective January
1, 1985, substituted "(Si Knowledge of the
laws on driving while intoxicated, isi
knowledge of the laws on financial respnn

aibihty and mandatory automobile liabil-
ity insurance, and. (71" for "and (51
knowledge of the laws relating to driving
while Intoxicated and" In the second sen-
tence in subsection lal.

Postponed amendments. — Section
17.ch 70. RI.LA 1984. effective January |,
1989. repeals (aHfil of this »-ction

Collateral reference*, — 7A Am. Jur.
2d. Automobile* and Highway Traffic,
4 111

(il CJ.S . Motor Vehidrs. 4 156

See 28.15 090. Access to license. Illopi*nlcd.S 19ch 178 S1,A 1978.1



8 28 15.091 Alaska Statutes § 28.15.111
Her. 28.15.001. Department may require re-examInation. If the

depnrtment him good rauor to believe thnt ilicensed driver inincompe-

tent or otherwise not qualified to lie lirenHed, it mny upon written
notice of nl least 1 d iy« to the licensee reipiiro the licenHce to Hulimil
*0 on oxiunimition. Upon conclusion of the examination, the deport-
ment shall lake action oh may he upnmprinte nnd mny cancel the
licenae of the peraon, or may iaaue a reatricled licenae under Art
28.15.121, or reatrict the type or claim o 'vehiclea thnt the peraon may
drive. If the licenaee refoaea or neglects o auhmit to examination, the
department m*y auapend the driver'a licenae until the licenaee
Cﬁ)%pl”w with die requirements of re examination. (s I!) ch 178 SLA

(Hl»Irr«l re>rrnrr». 7A Am nr.
ild. Aulomolnlrii nmt li(<liwny TrnfTir,
< 11

.Sec, 28 15.100. Duplicated. /Regaled, S 19 ch 178 SLA 1978.1

See. 28.15.101. Expiration nnd rrnewnl of driver'a licenae;
re-examination, (nl Unlenn othcrwioo provided in thia chapter, a
driver'a licenae expirea in the licenaee'a date of birth in the fifth year
following iaauunce of the licenae. A licenae is renewable within one
yenrof ita expiration upon proper K/plication, auccesaful completion of
a lest of the licensee's e; ;yht, and payment of the required fee.

(hi The department inn cfer the expiration of the driver's licenae

| -rrv>rwho :anulaide the state under terms and renditions which
the deportment shall prescribe by regulation. (5 19 ch 178 rtLA 1978)

Collateral references. — 7A Am .lor
7, In@iltilea and llixhwav TrafTic,
«

60 CJ O. Motor Vehiclea, * 166

Sec. 28.15.110. Restrictions. /Repealed, 819 ch 178 SLA 1978.1

Sec. 28.15.111. Licenses issued to drivers; anatomical gift
document (a) Upon successful complet on of the application and ull
required examinations, nnd upon parment of the reguired fee, the
department shall issue to every qualified applicant a driver's license
indicating the type or ?en,eral class of vehicles which the licensee mny
drive. The license shall display

wa n distinguishing number nssigned to the license;

(21 the licensee's full name, address, date of birth, brief physical
description, and color photograph, and

Ct) either a facsimile of the signature of the licensee or a space upon
which the licensee must write Ine licensee's usual signature with pen
and ink A license is not valid until signed by the licensee. If facilities
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are not nvnilable for the taking of the photograph required under this
section, the depnrtment shall endorse on the license, the words "valid
without photograph." _ o

_(b) The depnrtment shall provide, at ihe time that an operator's
license is issued, a form lor a document by which the owner of a license
mny mukc nn anatomical gift, under AS 13.50. The document (1) mny
not be Iar%er than an OFerator_s license, (2) shall contain sufficient
space for the signature of two witnesses to the donor's net of executi in
of the document, and (3) shall provide n means by which the donorr.ay
cancel the g if. If the document making un anatomical gm is e*ec ited
by the npplicnnt, it shall be senled in plastic and attached to the lice. se.
A symbol indicating the existence of the anatomical gift document
shnll be displayed in the lower right-hand corner on the face of the
drivers license. s 19 ch 178 SLA 1978)

Set. 28.15.120. Expiration. IRepealed, 5 19 ch 178 SLA 1978.1

Sec. 28.15.121, Restricted driver's license, (n) The department,
upon issuing ndriver's license, may for good cuuse impose restrictions
suitable to the licensee's driving ability with respect to special
mechnnicnl control devices required on a motor vehicle which the
licensee drives. Tho deﬁartment muy impose other restrictions
applicable to the licensee that it determines to be appropriate to assure
the safe OEeration 0i umotor vehicle by the licensee.

(b)  Thedepartment mny issue a special restricted license or may se!
out restrictions on the usual license form. _

< The deﬁnrtment may, upon receiving satisfactory evidence of n
violation of the restrictions on n license restricted or issued under this
section, suspend the restricted license for a period not lo exceed 30

days.
é) A person may notdrive a motor vehicle in violation ofthe restric-
tions imposed on a restricted iicense. ¢ 19 ch 178 SLA 1978)

Sec 28.15.130. School bus drivers. /Repealed. 8 19 ch 178 SLA
1978 1

ree. 28.15.131. License to be carried and exhibited or
de wind. A licensee shall hnve the licensee's driver's license in imme
diatc possession at all times when driving a motor vehicle, and shnl
present the license for inspection upon the demnnd of.a peace officer oi
other nulhorized representative ofthe department identified as such
the licensee by the officer or representative. However, a person charger
with violating this section mny not be convicted if the person produce!
in court or in the office of the arresting or citing officer, o driven
license previously issued to the person that was valid at the time of th«

person's iirrvsl or citation. s 19 ch 178 SLA 1978)
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NOTES TO DECISIONS

A licensing alalule cannot hr used an
a mean* for obtaining Information nr
evidence not related lo the licensing
requirement. SchralT v State, Sup. Cl
Op. No 122.1tFile No 22G.lt. 644 |>2d 814

9761, decided under former AS

16 090

Collateral referenrea. 7A . n r
2d. Aulomobilea and Highway «iir,
<1 101. 147

00 (I d S., Motor Vehiclea, | 167.
Validity, construction, and application
nf statute regarding failure or refusnl of
operator of motor vehicle todjaplny licenae
on demand. 1411 Al.It 1019, OALICId 606
Effect of ulterior motive of official in
er iii ig iwth irity lo reijuire motorist to
eiliilul Irivur'a licenae, 164 Al.It 812

Sec. 28.15.1%0. Change ofNOIML 1Repealed, S 19ch 178 SLA 1978.1

sec. 28.15.141. Duplicate driver's license. If it valid driver's

njpt|

6 28.15.160 Motor Vehicles §28.15.161

(6) \Reportial, §2 ch 144 SLA 1980.\ o .

(0" Except as provided otherwise in this section, information nnd
records under this section are declared confidential nnd private. (§ 19
ch 178 SLA 1978; nm 8§ 1,2 ch 144 SLA 1980)

Kfferl of amendment*. — The 1980 subsection (dl. and repealed subsection (el.
amendment inserted, "or a pernon desig- Collateral references. — Inspection of
nated hy the driver" and "or the original ~motor vehicle records, right as U, 84
copy of the computer printed record" in  Al.K2d 1261.

Sec. 28.15.160. Court icporta. IRepcaled, 8 19 ch 178 SLA 1978.1

Article 2. Cancellation, Suspension, Revocation or
Limitation of Drivers’ Licensru.

license issued under this chopler is lost or destroyed, the person to
whom the license wns issued mny, ugon payment of the rec1u|red fee,
obtain a duplicate license. A person who recovers nn original license Tor
which a duplicate hns been issued shall immediately surrender the
duplicate to the depnrtment. (§ 19 ch 178 SLA 19781

Sec. 28.15.150. RecordS. IRepealed. $ 19 ch 178 SLA 1978.1

sec. 28.15.151. Records to be kept by the department In) The
department may mnintnin n file of

(1)  everydriver's license application, license or permit and duplicate
driver's license issued by it;
_12) every license which has been suspended, revoked, canceled, lim-
ited, restricted, or denied, nnd the reasons for those actions; and

13) all nccident reports required to he forwarded lo the department
under this title.

(b) The department mny also maintain a file of nil accident reports,
abstracts of court records of convictions of vehicle, driver and tralTic
offenses, nnd other information which the depnrtment considers necea-
Bary to carry out the purposes of this chapter.

(c) The department shall, upon request, subject to the applicable
ProwsmnsofAS_12.62nnd<r>nfth|s section nnd without charging a fee.
urnish a municipal, atnle or federal administrative orjudicral agency
with a certified abstract of the driving record of a driver. The abstract
shall include a listing of accidents in which the driver has been deter-
mlned.bﬁ the depnrtment or n court of competentjurisdiction lo have
been liable, convictions nf vehicle, driver nnd traffic offenses, any
actions taken ulK>n the driver's license, nnd information reluting to
fir.;..cial responsibility.

(dI The department shall, upon request and payment of a fee deter-
mined by the commissioner, furnish a driver or a [H>rson designated hy
the driver with an abstract or the original copy of the computer printed
record or the driver's record as provided in (cl of this section.
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Section

161. Cancellation of driver'a licenae

165. Administrative revocations resulting
from chemical sobriety testa nnd
refusals In suhmit tn tests

166. Administrative review nf revocation

171. Suspending privileges ol ¢ leraon
licensed in another jurisdiction;
reportiiu convictions, suspensions,
and revocations

Section
181. Court suspensions, rovocnllons. and
limitations
Court reports lo department
Limitation of driver's license
211. Periods of limitation, suspension nr
revocation; opportunity for hearing
and surrender of license

Sec. 28.15.161. Cancellation of driver's license, (a) The depart-
ment shall cancel a driver's license upon determination thnt

(1) the licensee is not medically or otherwise entitled to the issuance
or retention of the license, or has been adjudged incompetent to drive

a motor vehicle;
2
3

the licensee's application; or

E4

there inan error or defect in the license; . o
the licensee failed to give the required or correct information in

; the license wbb obtained fraudulently. ,
b) The licensee may apply fora new license atany time after cancel-

lation upon removal of the cause for the cancellation. (§ 19 ch 178 SLA

1978)

NOTES TO DECISIONS

Intent of act. — This act plainly
esprrws the intent that all revocations

nnd suspension* of operators' licenses la-

the act nfthe Department of Public Safety.
Knudsen v Gity of Anc&age, Sup. Ct.
On Nos 21. File No ..158 P 2d .175

v. Stale, Sup Ct. Op No. 674 (File No.
9921, 45H P2d 340 H969>, Glasgow v
State,Sup Ct Op No SlIfilFile No 10491,
469 P 2d 682 (19701. nnd linker v. City of
Fairbanks. Sup Ct. Op No 618 (File No

11411, 471 P'2d .186 (19701»|I*}F?q3‘?te?ﬁ‘ﬁs



§ 28.15.105 A IASKA STATIFTKH § 28.15.165

Collateral rcferrncra. 7A Am. .liir

2d. Aulnmnbilpa ond Highway TrnlTic,

I 112 rt_hy(
ae(Ed) C.J.& Motor Vphidr*. 5 164 1 rl

Civil righta and linbiliin-n a* nfTmnl by
fniliiro lo comply with n-gulnlinna no to
lircnaing of atilomobilp operator. 16 Al.H
1106. .16 AMI 62. .18 AMI I03H. 41 Al.It
1161. 64 AMI .174. Al.ll 6.12. 61 AMI
1190, 78 ALll 1028, 87 Al.ll 1469, IIl
ALl 1258. 161 Al.Il 1.176

Vnlidily of xUtulr relnting lo granting
or revocation of lirenne or permit lo
operate aillomnblle. 71 Al.ll 616, 108 Al.ll
1162. 125 AM1 1469.

Sec. 28.15.105. AdminiNtrnllvc

Denial, miapennion. or cancellation of
driver'll limine liernune of physical disease
or defecl, 18 Al,Hid 452

Necessity of notice and bearing hefore
revocation or suspension of motor vehicle
driver's license, 60 AMMd 361.

Sufficiency of notice nnd bearing before
revocation or suspension of motor vehicle
driver's license. 60 Al.HId 427.

Vnlidily nf statute nr regulation
nutboriring revocation or suspension id
driver's license for reason unrelated tn
of or ability to operate motor vehicle.
Al.HId 1251

revocations resulting from

chemical sobriety tests nnd refusals to submit to tests, (a) If a
chemicnl test ndministered under AS 28.35.031(a) to n person driving
amotor vehicle furwhich ndriver's license is required produces a result
described in AS 28.35.030(n)I21 or if o person under arreBt for driving
a motor vehicle forwhich ndriver's license is required refuses to submit
to a chemical lest under AS 28.35.031(a), a Inw enforcement officer
ngiléeret%%ta notice nnd deliver a copy to the person. The notice shall

(1) the depnrtment intends to revoke the person's driver's license or
{hoempeesrlsdoenm privilege to drive, or refuse to issue nn original license to

(2) the person has the right to administrative review of the revo-
cation or determination not'lo issue nn original license;

(3) the notice itselfisa temporary driver's license thnt expires seven
days after it is delivered to the pefson:

(4) revocation of the person’s driver's license or nonresident privi-
Ie?(e to drive, or n determination not to issue nn original license shall
take effect upon expiration ofthe temporary driver's license unless the
person within seven dnys requests nn administrative review.

ﬁb) After reading the notice under (a) of this section, the law
enforcement officer shall seize the person'sdriver's license if it is in the
person’s possession nnd shall deliver it lo the department with a sworn
report describing the circumstances under which it was seized.

(c) Upon receipt ofa sworn reportofa law enforcement officer that
a chemical test under AS 28.35031(a) pioduced a result described in
AS 28.35.030(a)(2) or that a person refused lo submit to a chemical test
under AS 28.35.031(a), that notice under tn) of this section was pro-
vided to (he [M'rson, nnd Hint ronlniiiHn sinlemenl of Ihe circumstances

surrounding Ihe arrest nnd (lie giiomtls « js i winch (iie olficer's helief
that the person was driving while intoxicated a motor vehicle for which
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Moron Vkiiiciks H 2H.15.1C fi

n driver'! license is required was based, the department shall revoke
the person’s license or nonresident privilege todrive a motor vehicle in
the state, or refuse to isHuc an original license effective upon expiration
of the temporary driveria license issued under (a) of this section.

(d> The period of revocation of n driver's license hy the department
under this section shall be for the appropriate minimum period for
court revocations under AS 28.15.181Fc). (8 3¢ch 77 SLA 1983)

Sec. 28.15 Ififl. Administrative review of revocation, (a) A per-
son who has received a notice under AS 28.15,155(a) may make a
written reqéut.lt for administrative review of the department’s action
under AS 28.15.165(c). If the person's driver's license has not [>een
previously surrendered to the department, it shall bo surrendered to
the department at the lime the request for review i made.

(hi A request for review shall be mnde within Boven dnyH after
receiptofthe notice under AS 28.15.165 or the right to review is wnived
and the action of the department under AS 28.15.165(c) iH final. If a
written regules.t for a review is made aller expiration or the seven-day
period, and if it is accompanied by the applicant's verified statement
explaining the fnilure to make a timely request for a review, the
department nhali receive and consider the request. If the department
finds that the person was unable to make a timely request because of
Inck ofactual notice of the revocation or because of factors of physical
|ncaFaC|ty such aa hospitalization or incarceration, the deportment
shall waive the period of limitation, reopen the matter, nnd grant the

review request. S

ﬁ? Upon receipt ofa request for review, if it appears that the person
holds a valid driver's license and that the driver's license nas been
surrendered, the department shall issue a temporarK driver's permit
that is valid until the scheduled date for the review. A person who hns
requested a review under this section may request, and the depnrtment
may grant for good cause, a delay in the date of the hearing. If neces-
anry, the depnrtment mny issue additional temporary permits to stay
the effective date of its action under AS 28.15.165(c) until the final
order after the review ia issued. . _ _

ﬁd) A person who has requested a hearing under this Bection nnd who
fnild tn anear at the hearing, for reasons other than lack of actual
notice of the hearing or physical incapacity such as hospitalization nr
incarceration, waives the right to a hearing. The determination nf the
department thnt s based upon the enforcement officer's report becomes

final.

(cl Notwithstandin? AS 28.05.141(b), the hearing under this section
nhnll be held nt the office of the department nearest to the residence of
thr [KTstin requesting the hearing unless

(1) i district courtjudge or n magistrate has been designated «ha
hearing officer in the matter by the co"imissioner; or
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hoﬁa) tho deepartment nnd tho person agree that tho hearing is to o

elsewhere.

tn A roviow undor thia section nhnll ho hold hefore n hearing officer
designated hy tho commissioner. Upon tho consent of tho ndministra-
tivo director oftho ntate court nyntom, the commissioner may designate
ﬁdmlrlct ?Purtjudn(%e %r a maglﬁtra,te lo nerve on tho hearing ofTicor. Tho
earing officer aintu have adthority to
admininter ontlm nnd affirmntionH:
examine witnonnoH nnd tnko tontimony;
receive rolevnnt evidence;

1

rogntorien to Mo takeh;
regulate tho courno and conduct of tho hearing;
make a final ruling nn tho issue.

(gl The hearing under thin nection nhnll lie limited to the innueH of
whether the arronling officer had ronnonnblo gioundn to believe thnt
tho pernon wan driving a motor vehicle while intoxicated und whether

(1) the person retimed to submit to a chemical tent under AS
28.35.031(a) after being advised thnt refusal would result in the sus-
pension, revocation, or deninl of the person's license or nonresident
privilege lo drive nnd thnt the refusal ina misdemeanor; or

(21 the chemical test authorized under AS 23.35.(>31<ng nnd adminis-
tered to the person produced a result desci "jed in AS 28.35.030(111t21

(Il The determination of the hearing officer mny be based upon the
sworn reportofa Inw enforcement officer. The Inw enforcement ofTicer
need not he present at the hearing unless either the person re(?uesting
the hearing or the hearing officer requests in writing before the
hearing thnt the officer be present. If in the course of the hearing it

becomes apparent that the testimony of the law enforcen.ent officer is
necessary to enable the hearing uiricer to resolve disputed issues of
fa%t, the he?n?g may be continued to allow the attendance of the law
enforcement offrcer.

(i) Testimony given by the person at the hearing is not adinissible
against the pernon_in a criminnl trial unless the person's testimony at
the trial is inconsistent with thnt given at the hearing.

o) If the issues set out in (g) of this section are determined in the
affirmative by a preponderance of the evidence, the hearing officer
shnll sustain the action ofthe depnrtment. If one or more of the issues
Is det rgnned in the negative, the department's action shall Ire
rescindaed.

(k> If the action nfthe d_ePnrtment in revoking a nonresident's privi-
lege to drive a motor vehicle is not administratively contested by the
nonresident driver or if the departmental action is sustained by the
hearm? officer, the department shall give written notice of action
taken lo the motor vehirle administrator of the stale of the person's
residence and to any stale in which that person has a driver's license.
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(/1 A hearing officer revoking a driver's license tiecnuso a chemical
test administered to the person produced a result descrilied in AS
28.36.030(81(21 mn  K*snt limited license privileges if the person has
nut been previously convicted within the precedm? 10 yearr of an
offense (A) descrilied in AS _28..15.18.1%31(5) or (HI; or (ID under a law or
ordinance in anotheréu.rlsdlctmn with elements substantially similar
to an offense descrilied in AS 28.15.181(a)(5) or (s). The privileges may
be grunted for the final 60 dnyn during which the license is revoked If
the hearing officer determines that the person's ability to earn n
livelihood would lie severeli/] impairisl and u limitation under AS
28.15.201 can lie placed on tho license that will enable the iierson to
curn a livelihood without excessive danger to the public. A bearing
officer mny not grant limited license privileges when revoking a
driver's license liecnuse the porson refused to submit to a chemical test.

(tn) Notwithstanding AS 28.05.141(d), within 30 dnys of the issu-
ance of the final determination of the department, u person aggrieved
by the determination may file nn nppeul in suEer r court forjudicial
review of the hearing officer's determination. Thejudicial review nhnll
be on the record, without taking additional testimony. The court mny
reverse the department's determination if the court finds thnt the
department misinterpreted the luw, acted in an arbitrary and capri-
cious manner, or mude a determination unsupported hy the evidence in
the record.

tn) The filing of an appeal under (m) of this section does not
automatically slay the department’s revocation order. The court may
grant a stay of the order only upon a motion nnd hearing, nnd upon u
finding that there is a reasonable probability thnt the petitioner will
prevail on the merits Bnd that the petitioner will suffer irreparable
harm if the order is not Btayed. (5 3 ch 77 SLA 1983)

Sec. 28.15.170. Cancellation. IRepealed, 8 19 ch 178 SLA 1978.1

Sec. 28.15.171. Suspending privileges of a peraon licensed in
another jurisdiction; reportlng convictions, suspensions, and
revocations, (a) The privile?e ofdriving a motor vehicle on a highway
or vehicular way or area of this state given to a person li.ensed in
another jurisdiction is subject to suspension or revocation by the
department in the same manner nnd for the same reasons as a driver's
license issued under this chapter. . o

()  The department may, upon receiving the record ofa conviction of
a person licensed in anotherjurisdiction fora vehicle, driver, or traffic
oftense in this state, or upon susPending or revoking the person's
driving privilege, forward a copy of the record or suspension or revo-
cation to the motor vehicle administrator for the jurisdiction in which
the person convicted ia licensed. (J 19 ch 178 SLA 1978)

Sec. 28.15.180. Suspending privileges of nonresidents IHepenled,
$ 19 ch 178 SLA 1978.1

13
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Sec. 2H.IftIHI. Court suspensions, revocations, and llmi-
tailors. In) Conviction of any of the following nftrnHes in grounds for
lhe immediate revocation ofa driver's license;

n manslaughter or negligent homicide resulting front driving n
motor vehicle;

21 a felony in the commission of which it motor vehicle it used;

LI-Ji failure lo Atop and give aid iih required hy law when a motor
vehicle accident remilta In the death or (terminal injury of another;

(41 perjury or making a fulne affidavit or statement under oath to the
depnrtment ‘under a law relating to motor vehicleH;

f_tz drivink a motor vehicle while intoxicated;

fit reckless driving

0”%2”. using a motor vehicle in unlawful flight to avoid nrrent by a [tence

(H) refuNal to auhmit to a chemical toHt under AS 28.36.032;

: Ql ?rivinq while licetme canceled, auapended, revoked or in viola-
tion ota limitation,

(b) Acourtconvicting a person ofnn offenae described in (nidi— }4),
(6), or (7) of this section shall revoke thnt persons driver's license for
not less than 30 days for the first conviction, unless the court deter-
mines that the person's ability lo earn a livelihood would he severely
impaired and a limitation under AS 28.15.201 can he placed on the
license that will enable the person to earn a livelihood without exces-
sive danger to the public. If n-court limilA a person's license under this
Huhsection, it shall do so for not less than GO dnyn. [7jx>n a subsequent
conviction of a person for anK offense described in (all ) — (4), (G), 517)
of this section occurring within 10 yearn after a prior conviction, the
court shall revoke the person's license nnd may not grnnt the person
limited license privileges for the following periods:

(1) nol less than one year for the second conviction; nnd

(2t not less than three years for a third or subsequent conviction.

&c). A court convicting n person of nn offense descrilied in (a)ﬁ?)or (8)
ofthis section arising out of the operation ofa motor vehicle for which
adriver's license is required shall revoke that person's driver's license.
The revocation may be concurrent with or consecutive to nn admin-
istrative revocation under AS 28.1ft.IGft. The court mny not, except as
Pr?wd.ed in @er‘Hub section, grant limited license privileges for the
ollowing perioas:

(1) not less than 90 days if. within the preceding 10years, the person
has not previously been convicted of nn offense

(A) described in (nl(ft) or (s) of this section; or

i)B) under a law or ordinance in anotherjurisdiction with elements
sucusgﬁntially similar to an offense described in umu(e) or (H) of this

(2) not less (ban one year if, within the preceding 10 yeors, the
person has been previously convicted of one offense
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A) described in (u)(ft) or (s) of this section; or

) undera law or ordinance in another jurisdiction with elements
substantially similar to nn olfense descrils-d in (al(ft) or (HI of this
section;

(3)  not less than 10 years if, within the preceding 10 years, the
[H>rHon 1iiin been previously convicted of more than one ofthe following
offenses or has more than once been previously convicted of one of the
following offenses. _ _

A) an offense descrilied in (n)(G) or (s) of this section;or
(I} an offense under another Inw or ordinance in another jurisdic-
tion with elements substantially similar to an offense described in
(a)(e) nr (s) of thin nection. o _

(d) Acourtconvicting n person ofnn offense descrilied in (a)(9) ofthis
section shull revoke thnt person's drivera license for not less than the
minimum period under AS 28.15.291(c). _ .

(e) A court revoking a driver's licenne under (c) of thin section, or
sustaining the nctinn of the depnrtment under AS 28.1.5.165‘10_), mny
grant limited license privileges for the final 60 dnyn during which the
licenne is revoked if the o .

(1) revocation was for driving while intoxicated but not if the revo-
cati(%n wan for refusal to submit to a chemical test of breath under AS
28.31t.032;

(2) person hns not been previously convicted within the preceding 10
years of an ofTense . .

A) described in (a)(e) or (s) of this section; or

B) under a law or ordinance in nnotherjurisdiction with elements
substantially similar to an offense described in (a)(5) or (s) 0f Hub
section;

(3? court determines that the person's ability to earn a livelihood
would lie severely impaired; and .

(4) court determines that a limitation under AS 28.15.201 can lie
placed on the license that will enable the person tn cam a livelihood
without excessive danger to the public. o _
~(f) For purposes of this section, convictions for both drlvmﬁ while
intoxicated and for refusal to submit to a chemical test of breath under
AS 28.35.0311a), if arising out of a single transaction nnd a smgle
arrest, nre considered one previous conviction. (4 19ch 178 SLA 1978;
nm 8 7 - 9ch 117 SLA 1982; am 44 4 — 7 ch 77 SLA 1983)

Kffect 0f amendments. — The 1982 (hint aenlenreof subsection Ibl. and addi-d
amendment aubalituted the preitent prvi-  aubaectinn Id.
pinna nf paragraph taxftl for the former The 1983 amendment in aubaeclion lal
provisions, which read "driving or rewrote the introductory language and
operating a motor vehicle while under the added paragraphs Ifll and (9>. in aulwection

inOiienre nfniriml nr annllier drug,” anti-  1lit, in The an mid aentenreauhal Hilled "MI"
aliluted "under taxtl 14i, 1Q, i7t nf  for ""MI" and In the | sentence Inaerted
thia aertinn" for "under laM Il | floftliia  "nrcurring within years niter a prior

perlinn” in the firat sentence of auhaectinn  conviction”, rewrote aiihaection (cl. and
(h) and for "under tat nfthia aeclion" in the added miliacctinna idi. tel. and If) The
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nmendmrnt nlno nindo mi™ir word
changra throughout Ihe wrlliin

NOTES TO DECISIONS

Thr revocation provialona of former . .
AH 28.15.2I(Mr> were rrennrteil liy llie é‘rggfrggltgzldéggfgsﬂ? 62 IKile No
197H Irgmintuir in nulieerlinn.MiI of thia Con.victior.1 under another state's
o s e e o, alaluts may e used for purposes of
F ' | f Al-i enhanced licenw revocation under subsec-
or caoe cnnatrulng former tion Mil. Carter v. State. CI App Op. No
28.16.21(Xr). which ollowed the trml court g1 (rjje No 5144), 625 N2d 313 (19811,
no diacietion lo grant a limited lirenw to Anplicati § h MiH2 held
drunk driving ntlendero upon their eeconrt pplication ot paragraph Mir e

ronalltuilnnal. -  Application  nf

6 28.15.200 Mirtini Vkiih ikh » 28.15.20!

appenrnnce in court which has nol boon vacated in equivalent to n
conviction for purposea of this chapter. . .

Icl A court which suspends, revokes, or limits ndriver's license shull
require the surrender of the license, and shall immediately forward it
to the depnrtment with the record of conviction nnd notification of the
effective date ofthe suspension, revocation or limitation ns determined
under AS 28.15.211(b).

(d) A court which 'imits a driver's license, in addition to the actions
required under (c) of this section, shull issue to the licensee a form
specifying the court's limitations imposed upon a person's driver's
license, nnd nhnll immediately forward to the department a copy of the

limitations imposed upon tho license.

and euboequenl convictions, we Sinto v. . -
three-year licenae revocation provision nf

Cuarderaa,Sup Ct Op No. !7H2IKileNo.
37361,6691*2d 670(19791,ltanka v Stale,
ft Op No 2216 iFile No 49621.619
720 119661
In order lo Inv ke the mandatory
one-year Iiceﬂje revocation penally nf
parapra®. 1) of this section, the sec-
ond conviction need not be for the same
type of olfense ns the first conviction
lielarde v Municipality of Anchorage, t‘l
Aé)}) Op No 52 IKile No 546(11, 634 t\2d
567 (19611
The one-yenr licepse reviKulion penHlty
of paragraph (hK lLof this section may
follow as n result nfn conviction for any of
the seven offenses listed under subsection

subsection Mil tn defendsnt whose prioc
two OMVI Inprraling a motor vehicle
while under the Influence nf inbiiicating
liquor nr drugs’ convictions were in 1974
nnd 1976 did nol violate the constitutional
prnhihitionn ngninst ei post facto lawa
Carter v. Slate, 0} App Op No. 010 (File
No 51441. 625 |' 4 313(1961).

Staled in Mnndcrson v Slate, Ct. App.
M 196 (File No. 68941,8651.zd 1320

Cited in Swenaen v Municipality of
Anchorage, Sup. Cl. Op No. 2179 (File No.
46751, 616 P.2d 874 .19801; Anderson V.
Municipality nf Anchorage, Ct App Op
No 89 IFile No 53181, 645 P.2d 205

(e) A court shall reﬁor; lo the depnrtment every change of name
authorized hy it, and the iiHme, addrcsH, uge, description, nnd driver's

liceime number if nvniatble, of ever
with or suffering from a mental disa

%/ portion adjudged lo lie afflicted

ility or disease, or lo lie on habit-

ual userofnicohol oranotherdrug. The depnrtment shnll prescribe nnd
furnish the forms for making these reports. (S 19 ch 178 SLA 1978)

NOTES TO DECI810N8

For cnoe where magistrate
recommended nuspeimlon of driver’a
licenae for three years, ace Hanrahan v.

under former AS 28 15.190
Staled in Anderson v. Municipality of
Anchorage. CI. App Op. No 89 (File No.

(al of this section regardless of what of- ;
fense Ihe initial conviction was predicated Illélﬁ?}\.lrslhggieli SggEle,PCzt dﬁpagso(r{gyz% 167
upon lielarde v. Municipality of ) ' :

Collateral rrferencra. — Validity of " : .
statute or ordinance relnting tn granting Ca.t'(érr],'s Iig:ensseusff??ilﬁrl]( 1129%,?53%
or revocation of license or |ierinit to ggg ’ '
opernle automobile, 71 Al.lt 616, IIIHAL.It Suspension or revocstion of driveg:
1162, 125 Al.K 1469 . .

What nmounts to ronvirtion or nijpulira— R?ef?zsg fi)oreaefusal .flake aobriety leal,
lion of guilt for purposes of refusal, revo-

sec. 28.15.190. Fonwaidingsurrendered licerse, i1Repealed, s 19 cn

178 SLA 1978.1

Sec. 28.15.191. Court reports to department, tn{A court which
convictu a person of nn offense under this title or a reg\..ution adopted
under this title, or another law or regulation ofthis state, or a munic-
ipal ordinance which requlates the driving of vehicles, shall forward a
record of the conviction lo the depnrtment A conviction nfo standing
or parking nllense need nol lie reported

(h) A conviction on a plea of nolo contendere accepted hy the court
or a forfeiture of bail or collnterul d*posiled to secure a defendant's

16

City of Aélchora e, Sup CIl. Op. No. 121  53181. 645 P.zZd 205 (1982V
(Kile No 247),3711*2d 381119621 decided

Sec. 28.15.200. Suspending licenseupon conviction inanotherjuris-
diction. IRepealed, 8 19 ch 178 SLA 1978.1

sec. 28.15.201. Limitation of driver's license, (a) A court of com-
petent jurisdiction may, for good cause, impo e limitations upon the
driver's license of a person which will enable the Eerson to earn a
livelinood without excessive risk or danﬁer to the pvblic. ilowevpr, no
limitation tnay be placed upon ndriver'a licenae until after a review hns
been made of the Ferson's driving record nnd other relevant informa-
tion, nor mny a limitation he imposed when a statute specifically
prohibits the limitation of n license for a violation of its Frovisions

ih) Acourt imposing a limitation under this section shall (1arequire
the surrender of the driver's license; nnd (21 issue to the licensee n
certificate valid for the duration of the limitation. B

(cl After (he termination ofa limitation as shown on the certificate
issued under (b) of this section, the license of a person on whom a
limitation was imposed iB revoked until the person receives a new
licon, in nrcordance with AS 28,2() 2<0. 1§ 19 ch 178 SLA 1978; nm
$' 10. Il rh 117 SLA 1982; am H H ‘ecli 77 SLA 198.1)

"
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Effect of amendments. — The 1982
amendment, in aubaectinn (hi, ineerted lhe
if'm designation*. naertrd Ihe language
beginning "and. if Ihe pernon lit convicted"
and ending "period of nol lew than 60
d«ya" in item Ill. nnd deleted "ahnll"
preceding "inaue" in ilem (21; and in auh-

aectlon Ic). added Ihe language beginning
"or, if olhorwlae eligible" to the end of Ihe
aubaectinn,

The 1983 Amendment in paragraph
ihllli deleted language regarding rewn-
ration of licenae for n period not lea* than
(HI dnyn. and rewrote aubaeclion (cl

NOTES TO DECISIONS

For conatructlon with AS  State,Ct App Op No 107 (KileNn. 591(2),
38.1B.29Ka), which pmhiluta driving 854 1 Iod 1323 119B2!
while licenne ia auapended, aeo Uhde v.

Sec. 28.15.210. Mandatory revocation. IRepealed, 8 19 ch. 178 SLA
1978.J

Sec. 28.15.211 Periods of limitation, suspension or revo-
cation; opportunity for hearing and surrender of liccnRe. Sa)
Except fora point Ryatein suspension or revocation under AS 28.15.221
— 28.15.2-11 nnd unless provided otherwise by Inw, nnd unless the
suspension or revocation was for a cause that hns been removed, a
person whose driver's license or priviIeEe to drive a motor vehicle in
this state has been suspended or revoked tnay nol npply for a n*w
license nor mny the person’s driving privilege be restored until .he
expiration of

(1Lone month from the date on which the license was suspended or
revoked for a first conviction of the particular ofTense from which the
suspension or revocation resulted;

(2) three months from the date on which the license was suspended
or revoked for a second conviction within 12 consecutive months of the
Bame offense from which tne suspension or revocation resulted;

(3) one year from the date on which the license was suspended or
revoked for a third or subsequent conviction within 12 consecutive
months of the same offense from which the suspension or revocation
res;

<h) litation, suspension, or revocation of a driver's license
imposed by a court takes elfpcl on thp dnte of Hnnljud(%ment, except
that if another limitation, suspension, or revocation of license is In
elTect on the date of final judgment, the effective date of the last
imposed limitation, suspension, or revocation is at the end of the last
day of the previous limitation, suspension, or revocation unless the
court specifies otherwise.

(cl Al the end of r period of suspension or limitation, when that
limitation follows a suspension, the person v hose license hns been
suspended or limited may apply to the department and, upon payment
of the propei fees, including u reinstatement fee ol $10(y, lie issued a
duplicate driver's license If the person is otherwise entitled to the
license under this title.
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(d) Al the end of o period of revocation or limitation following a
revocation, a person whose driver's license hns been revoked may apply
to the department for the issuance of u new license, hut shall submit
to reexamination and pay all required fees including a reinstatement
fee or $ 100. _ S , ,

(e) At the end of a period nf limitation, suspension, or revocation
under this chapter, the department mny nol issue a driver's license or
a duplicate driver's license lo the licensee until the licensee hns
complied with AS 28.20 relating o proofcf financial responsibility.

(f) Unless otherwise provided by Inw, periods of limitation shall be
made al the discretion ofthe court. (5 19 ch 178 SLA 1978;am 5 12ch
117 SLA 1982; am ft 25 ch 77 SLA1983; um ft 7 ch 70 SLA 19841

EfTect 0f amendments. — The 1982 I, 1985, in iuhaeclinn (cl. inserted "when
amendment, in paragraph (n)l4), deleted that limitation followa a suspension" and

“within two year* previnua to hit arreat” aulrstituled “fe including a rein-
following “chemical teat” and ineerted “or atatemenl fee of for "fee"; in auboec-
nf refuanl lo auhmit to a chemical teat nf tinn (dl, inaerted "or limitation following a
breath under AS 28.35 032" and “not leaa revocation" and n "including a rein-
than" atatemenl fee of at the end; and

The 1983 amendment repealed para- made a aeriea nf technical chahgea
graph (nl(4. throughout auhnoctinnnla), (cl. (dl. and (e).

The 1U84 nmendmenl, effective January

NOTES TO DECISIONS

Applied in Uhde v. Stale, CI. App. Op.
No. 167 (File No 5916), 654 P2d 1323
11982)

Sec. 28.15.220. Discretionary suspension, etc. IRepealed, 19 ch
178 SLA 1978.1

Article 3. Point System.

Section Section
221. Point ayatem 253 Driver improvement courae
231. Aaaeaamenl ofpointa, driver 255. Proofof financial reaponailiility

improvement interview

241. Reduction of pointa

251. Suspension, revocation, limitation,
denial

261. Definition* for AS 28 15221 -
28.15261

NOTES TO DECISIONS

Applied in Mit'inin v Slate. I't App

a):ﬁ No 74 Ihie Nn 57401.641 I'’2d 1265
Kl
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Sec. 28.15.221. Point system. (m For tho purpose of identifying
habitually reckless or negligent drivers and hubituul or frequent
violators of traffic laws, tho commissioner nhnll adopt regulations
establishing a uniform system for tho uspension, revocation, limi-
tation or denial of a driver'a licenae or driving privile%e by assigning
demerit pointa for convicliona for violntiona of traffic lawn which arc
re%uwed to lie reported lo the department under AH 28.15.191.

(bl The regulations adopted under (nl of (bin aectlon ahull include a
designated level of point accumulation which idenlifiea drivers who are
habitually reckicaa or negligent or who are habitual or frequent
violators of traffic lawa, a0 aa to allow a diaroiipect for traffic lowa nnd
a disregard for the safety of other persona. In formulating the |Kiint
ayalem authorized by thia section, the commissioner shall, in the inter-
est of interstate uniformity, provide for suspension, revocation or
denial of n driver's license or privilege for nn accumulation of 12 or
more points as a result nfoffenses committed durin? any consecutive
12-month period or 18 or more points ns a result, of orfenses committed
during any 24-month period. (8 19 ch 178 SI,A 19781

Collateral reformer*.  7A Ain Jur : :
2d. Automobile* and lligluvny TrnlITir. thllf'ffg%%gf operator of motor vehicle, 6

It 117, MS - . -

. Validity and construction nf legislation

5%91§at‘s" Motor Vehiclea, Il 1154 1. nnthnriring revocation or suspension of

Rrsulationa r*l»bli*liing n "paint *y* operator's licenie, for "habitual," "persis-

lem” d b i tent." or "fr«Juenl" violations of tratfic
em" aa regards auaprnainn or revocation  reqiiations. 9 Al.ftld 756.

Sec. 28.15.225. United licenae. /Repealed, 4 19ch 178 S LA 1978.1

Sec. 28.15.230. Right of appeal. IRepealed, S 13 ch 17 SLA 1964.1

Sec. 28.15.231. Assessment of points, driver improvement
interview, (u) Notice of each assessment cr points mn% be given, but
notice shall Is?given when the point accumulation reaches 50 per cent
of the number at which suspension, revocation or denial is re?uired
under AS 28.15 22!<h> nnd a driver who has reached thnt level ofpoint
accumulation shall be identified ns a problem driver The depnrtment
may require n problem driver to appear for n driver improvement
interview. The purpose of thnt interview is to nssist the person who is
identified as n problem driver in overcoming substandard driving
habits. An interview under this subsection is lo be conducted in nn
in‘ormal manner. A driver must comply with any reasonable recom-
mendations designed to improve thedriver'sdriving abilities which are
made to the driver during the interview.

(bl Pointa may mil 1»+assessed lor violating a provision ofa state Inw
or regulation ora municipal ordinance rea\ulatm alanding. parking,
equipment, size or weight, nor may [aiinta In* noacsHed lor violations by

&

S 28.16.240 Moron v xiiicmen 0 28.15.241

pedestrians, paaHengerB or bicycle riders, or for violations of provisions
relnting to the preservation ofthe condition oftrnflic-cont rol devices on
tho highways Points shall lie assessed for violations of oversize or
overweight permits relating only to restrictions upon speed or hours of
operation. . , _ o

(c) If a licensee is convicted of two or more traffic violations
committed on asingle occasion, the licensee shall Ik*assessed latinls for
one offens-j only, and if the offenses involved have different point
values, thtalicensee shall be assessed for the offense having tho greater
point value. _ _ o . _

ER.The lime periods provided for in thin section for the accumulation
of [H)ints shall be based upon thn dute nfviolation, but points may not
be assessed until after conviction, either upon n plen of guilty, nolo
contendere, or a forfeiture ofboil, or ns n result ofu trial, for violntion
of the traffic laws. o _

(e) The pointa nHscssed and the application of them against the
licensee by the department under this section are in addition to, nnd
not in substitution for, other provisions of this chapter nnd are nol a
substitute for any penalty imposed by a court. (S 19 ch 178 SLA 1978)

NOTE8TO DECIBIONB

/allure of the Department of Motor lion for driving with a auapemled lirena*
Vehiclea to aend a midpoint notice pur- under AS 2H 16 29K*| Mct.'lain » Slate,
auant to aubaeclion (a) of thia aectlon Ct App Op No. 74 (File No 674(0, 641
cannot be raiaed aa a defrnae in a proaecu- |’ 2d 1265(19821

Sec. 28.15.240. Suspending licenses orjuvcniles. IRepealed, 8 19 ch
178 SLA 1978.1

seC. 28.15.241, deduction of points, (a) Two points shnll Ih;
deducted from a licem ce’s assessed total if the licensee has not been
convicted of a violation of traffic laws which occurred durin% the
12-month period r.fler the date of the last violntion of which the
licensee wns convicted. . .

(b) Inaddition to(a)ofthis section, two points shall be deducted from
the assessed total upon the driver's furnishing to tlie department
adequate proofofsuccessful completion, within 12 months of the date
of the driver's last violation, ofa driver improvement course approved
hy the department. No more than one course may be used to obtain a
reduction in pointa in any 12-monlh period. _

(cl One point shnll accumulate to the driver's benefit for ench 12
consecutive months of licensed, violation-free driving within the
five-yenr period precedlng the point calculation. (S 19 ch 178 SLA
1978, nm 5 1ch s SI.A 1981)
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Kffrrt nf ammdmrnla. Tlir IUHL  Jirrfrdihx "ol lici-na*d" anil aildnl "within
ainrnilinrnl drlrl<-d ‘frorn .fnininry 1, ilir fun* v?iu |it|(ibl prrerdin|( 111* point
1976” prrrcilnifi "nnr (mini," nulmlil nilrulahun™ In khimki Him If |

"twrlvi- iniioi ulivr ninntlia" fur "yrar"

Sec 28 19.280. Heoxnminntion /Wc/xw/n/, d titcll 178 s1.A 1978 1

Sec. 2H.Ifi.2fil. Suspension, revocation, limitation, deninl. (n)
The department niiin susM<nd, revoke, limit, deny, or initiate other
remedial action against the driver'a licenae of a peraon, ujmiii the
person's failure to

il n ka>ai for a driver improvement interview under AS
28.15.231(01; or

(22comply with renaonahle recommendatioUN designed to improve
the person's driving abilitica which are made to the [>emon during the
driver improvement interview

au The department hliiill nusj>end, revoke, or deny a driver'a licenae
of a peraon who haa Iteen identified through the person‘a |aiint accu-
mulation aa an habitual or frequent violator under AS 28.15.221

(cI Aauspensinn, revocation, limitation, nr denial of, or other action
against, adriver'a licenae under AS 28 15.221 — 28.15.251 may nol be
for more than one year.

(dI Ifa driver'a licenae ia auapondcd or revoked upon the accumula-
tion of the number of pointa which require that action under AS
28.15.221 — 28.15 201 nnd regulations adopted under those aertiona,
a limited licenae mny not lie iaaucd to thnt peraon during the period of
suspension or revocation

(cl Kxcepl lor immediate action under AS 28 15.181, when the

depnrtment propones to take action against ndriver's license under (bl
ofthis section, it shall notify the licenaee that the proposed action shnll
become effective 30 days from the date of the notice, except thnt the
licenaee shall have the right, within the 30-day period, to make an oral
or written answer or statement in which the licenaee may controvert
any point or issue nnd the licenaee mny present evidence nnd argu-
ments for the consideration of the depnrtment pertinent to the action
to In*taken or the grounds for the action.
It Upon receipt ofan oral or written answer or statement from the
licensee, the depnrtment shnll make findings on the matter under
consideration nnd shall notify the person involved of its decision in
writing by registered mail. If the department sdeciamn is to sustain nn
action against the licensee's driver's license, the depnrtment shnll
notify the licensee ofthe o gortunit forahearing under AS 28.05.121
— 28.05.141.(5 19ch 178 SLA 19781

v 28 15.253 Mirrim Vrmn.ns 524 ]51]1

NtITKH TCIDECIHIONB

(lied Il m1,0ut v Slide, CI App Op
N 01 IBile No MT74». 011 1"2d .'I0H
11181

‘Hoc. 28,1fi,253. Driver Improvementcourao. Upon conviction ofa
violation of a traffic law that results in a driver accumulating six nr
more (mints from offenses committed during any consecutive 12-month
period or nine or more (Mints from offenses committed during any
24-month perim), on request of the department Ihe court mny, in nidi-
tion to ony other penalty authorized by law, require the driver to
successfully complete ii driver Improvement course approved hy the
department within ii (leriisl oftime prescrilied hy the court. The depart-
ment mny suspend, revoke, or deny the driver's’license of a person who
fails to successfully complete th « driver improvement course [eguwed
hy the court under this section within the prescribed time period (5 |

ch 78 SLA 1982)

Her. 28.15.25fi. Proofoffinancial responsibility, (al The depart-
ment may not reinstate a driver's license that lias been revoked or
suspended under AS 28 15.221 — 28.15.201 until the imtsoii whose
license has been revoked or suspended provides proof of financial
res%onsibilit_y for the future. _

<b) Ifa driver accumulates six or more pointa under AS 28.15 221 —
28.15.261 during n 12-month period, the department moy require the
driver to provide proof of financial reaponsibility for the future as a
«<ndition of retaining n driver's license, and mny suspend the driver's
license until proofof financial responsibility is provided.

Ic) In this section, the term "proofoffinancial responsibility for the
future" has the meaning given in AS 28.20.230(b) and may be estab-
lished as provided in AS 28.20. (5 2 ch 78 SLA 1982)

Sec. 28.15.260. Period of suspension. /Repealed, 4 19 ch 178 SI1.A
1978.1

Sec. 28.16.281. Definitions for AH 28.15.221 - 28.15.261, In AS
28.15.221 — 28 16.261 , - ,

i) “licensee” includes, but is not limited to nn opplicnnt for a new
driver's license if the applicant's license was revoked under AS
28,16.221 - 28.16.261; , .

ég) "traffic laws" means statutes, regulations, nnd municipal
ordinances governing the driving or movement of vehicles. (5 19ch 178

SLA 1978)

[trvlanr'a rmle»..  Th* paragraf)h*
w*rr n-nilhdirri-d il *H4 In- arhlrer
alphahrinal ordrr
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Sec. 28.15.270. Surrender ol license. IRepealcd, $ 10 ch 178 SI.A
1978.1

Article 4. Keen.

Section
271 Kern

Collateral reference*.  7A Am .Inr
id'WAutomobile* mnl Highway Traffic.

fill CJ S. Motor Vehicle*, t IfiM

~Sec. 28.1fi.271. Fees. The fees for drivers' licenses and permits,
including hut nut limited to renewuls, lire iib follows:

111 Nil €l1asses 0f Arivers’ HCENSES s
(2) motor-driven cycles
FM INSETUCTION PETM It
{41 I. olicote of driver's license or instruction permit

][ii tern, irory license nnd rcnewnl of perm it..........
i
(81

Croaa refrrrncr*,  Tor fee for rein

gggle}\rge% % *Stgg)end*d nporntnr's lifeline,

2) SCh00l buS dTiVEr'S PEIMIt s
ch 178 SI.A 19781

Article 5. Driver liccnne Violations.

Section . . .
. . ) landed, revoked nr in violation nf
281 (tninenfill uce nf liren*e, ing iiniilatinn
unaulhnri/ed Person Indrive
291 Driving while license married. *u«

Sec 28.15280 Use of foreign license. Hic/sviW. s 10 ch 178's1.A
1978 1

Sec. 28.15.281. Unlawful ~uae of license;  permitting
unauthorized person to drive, (a) A person may nol

84

§28.1r 282 Motok Vkiiici.kh §28.15.291

(1) display, cause or permit to lie displayed, or have in the person's
(sissession a canceled, Huspendcd, revoked, fictitious or unfawfully

altered driver'a license; . _
(2) display nr represent as the person's own a driver's license nol

issued to the person; . _ _
(3) display orpresentadriver's license other than an Alaska drivera

license to a peace officer or to the depnrtment when that person hns

been licensed under this chapter; or _
(4) lend the person‘adriveralicense to another person or knowingly
permit the use of the license by another. _ .
(b) A ﬁerson mny notauthorize or knowingly permit a motor vehicle
owned hy the peraon or under the control of the person to be driven in
thia state by a pernon who h not validly licensed. (§ 19 ch 178 SLA

1978)

Collateral references. — Civil or crim- Construction, npplicnlinn. and effect of
inal liability ufone in charge ofan aulomo-  legislation making it offense tn permit
lille who permits an unlicenaed person tn inlicrnsed peraon to operate motor vrhi-
operate it, 117 Al.It 41H. lie. fill Af.R2d 1>78

Sec. 28.15.282. Point system. IRepealed, 19 ch 178 SLA 1978.1

Sec. 28.15.283. Suspension, revocation, limitation, denial.
IRepealed, & 19 ch 178 SLA 1978.1

Sec. 28.15.28-1. Personal interview. /Repealed, £ 19 ch 178 SLA
197F1

Sec. 28.15.285. Conduct of p>srsonal interview; Findings; hearing
request. IRepealcd, * 19 ch 178 SLA 1978.1

Sec. 28.15.286. Hearing. IRepealcd, & 19 ch 178 CLA 1978.1

Sec. 26.15.287. Judicial review under ixiintsystem. /Repealed, & 19
ch 178 SLA 1978.1

Sec. 28.15.288. Sts" of department action pending hearing or
appeal /Repealed,f i9ch 178 SLA 1978.1

Sec. 28.15290. Unlawful use ofliccnsc. /Repealed, $ 15ch 178SLA
1978.1

Sec. 28.15.291. Driving while license canceled, suspended,
revoked or in violation of limitation, (a) A person may not drive a
motor vehicle on a highway or vehicular way or area at a time when
that person's driver's license, or privilege In-drive hr.s been canceled,
suspended or revoked in this or anotherjurisdiction, or when driving
in violation of n limitation placed upon that person’s license or privj.
lege to drive in thin or anotherjurisdiction. Kxcept as provided in (c)
of this section, upon conviction of a violation of this section, the court
shnll impose a sentence of imprisonment of not less than 10 days. The
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execution of sentence mny not be suspended nor mny probation or
parole be granted until the minimum imprinonmenl. provided in thia
section hoB been served; nor mny imposition of sentence be suspended.
In addition, the person’s license or privilege lo drive shnll lie revoked,
nnd the person may not be issued n new license nor may tho privilege
o drive be restored for nn ndditionnl period of not less than one year
nflcr the date that the person would have been entitled to restoration
of driving ﬁflVllegeS.

(bL W ;
revoked, thnt person shnll be informed by the depnrtment or the court
that tnkeR the action at the time of the action that, upon a conviction
ofdriving on n highway or vehicular way or are.i in this state at a time
when that person’s driver's license or privilege to drive in this olnte has
been canceled, suspended or revoked, or upon a conviction ofdriving in
violntion ofa limitation oftho license, thnt person will lie subject to the
mnndntory minimum sentence of imprisonment under this section.

(cl The court shnll impose a sentence of imprisonment of not less
than .10 days and a fine of not less than $500 upon conviction of a
violation of this section if the person's driver's license was revoked
under circumstances described in AS 28.15.181(c)(1J. Tlie court shall
impose a sentence or imprisonment of not less than 90 da%:' nnd a fine
of not less than $ 1,000 Upon conviction of a violntion of this nection if
the person's driver's license was revoked under circumstances de-
scribed in AS 28.15.181(c)(2) or (3). The execution of sentence may not
be suspended nor mny probation or parole lie granted until the mini-
mum imprisonment provided in this subsection has been served. Impo-
sition of sentence ma?/ not be suspended. In addition, Lhe person's
privilege to drive shnll be revoked for nn additional period of not less
than one yeur after the date that the person would have been entitled
to restoration ofdriving privileges if the person had not been convicted
under this nection.

(d)  Aperson convicted ofa violation of this section is guilty ofa class
A misdemeanor, (ft 19ch 178 SLA 1978; am 55 10, 11 ch 77 SLA 1983)

Effect nf amendment*. — Th* 1983
amendment rewrote nubwclionn in> nnd
iln nnd added nulmeclion* tea nnd irla

NOTES TO DECISIONS

Knowledge . Intent.  While nulinec-  nunnt to AS 28 |ft Bla) rnnnol lie rained

en n person’s license is cnnceled, limited, suspended or

lion Inl IN mila-nt on 1IN fare an tn the
requirement of knowledge or Intent NN NN
element of Oie ofTrnne, nn element of mrna
rn mu*l lie I/l into the alalule hy inipli-
rntipn JffTnml v Slate, Ct App Op An
63 Kile No 52741. 639 I' 2d .IloH M»H

failure of the Department of Motor
Vehicleato tend a midpoint notice pur

an a defenne in e pronecution for driving
with a nunpended licenne under nubaection
ini of thia ncction McClain v Slate, Ct.
App Op Nn M iflle No 57401, hil P2d
121i511982)

Maximum penaltlen. Although a
violation of AS 2H|5()||ihl cimn no
mandatory minimum aenlence equivalent

5 28.15.300 Moron V eiiicibs 5 28.15.350

In the ﬂiny jnil nenlencc nnd one-year
licenne revocation of auharction Ini of thin
nection. the nvnilnble maximum pensltiea
tinder AS 25 35 23018) nnd Oil are the
anme  Frnncin v Municipality of
Anchorage, Ct. App Op No. 70 IFile No.
56091. 541 I*2d 226 119821

Innunnce of limited licenaen
prohibited. <The language of nubaection
<, of thin nection npecificnlly prohibit*
iMUnnce of limited hrennen to person*
convicted of driving while licenne in nn-
pended Uhde v. State, CI App Op No.
If.7 IFile No 59ISI, S54 P 2d 1323 (19821.

In light of the exprene nrohlbition
ngninnl innunnce of limited lit mne* con-
tained in aubaectinn (a) of thin nection, one
cannot properly rely upon the proviniona of
AS 28 15201(a) an an independent nource
of authority for inauance of limited
licenne*,pince by lla own termn. \S
28.15 nl doea not apply where a r.tntu—
lory provinion npecificnlly prohibit* innu-
ance of limited licen*ea. Uhde v. State, Ct.
App Op No 167 (File No 59161,654 P 2d

1323(1982)
Time limitation for revocation of
licenae. — 11-»one-year revocation period

Collateral referrncea. — 7A Am Jur.
2d. Automobile* and Highway Traffic,

( é48
ACJS.Motor Vehicle*. | 639-2)
uick of proper operator* licenae aa evi-
dence of operator'# negligence, 29 ALR2d
963

Sec. 28.15.300 Driving while

provided for in nulmeclion (al of thin arc-
tlon in the maximum amount of tune a
licenne mny be revoked for driving with n
nunpended licenne ,Mnndernon v. Stale, CI.
App Op. No 198 File No. 68941655 P 2d
1320(19831.

The revocation of a vehicle regia-
(ration for n conviction or driving with a
*impended licenne nhould nol continue
beyond the period that the defendant's
driver™ licenne la revoked. Mnndernon v.
Slate, Ct App Op No 198(File No 6894),
655 P 2d 1320 0 9831.

Ordinance not In conflict with
former AH 28.15.300(a). — Home rule
ordinance which prohibited diiving a
motor vehicle while one™ licen-e ia sus-
pended or revoked NN did former AS
28.15 300(a) but which wia not limited to
public highway* nn wna former AH
25.15 3(XNn) wn* not in conflict with
former AS 28 15 300In) nnd. therefore, wna
nol invalid. Cremer v. Anchorage, Sup Ct.
Op No 1579 IFile No 35971.575 P 2d 306
(19781

Cited in Wilnon v State, CI App Op
No 356 (File No* 7623. 7626. 78331.
P.2d (19841

Necrnaity or emerjenry a* defenne In
pcuaecution for driving without operator™
licenae or while licenae I* aunpended. 61
Al.LK3d 1041

license cancelled, suspended or

revoked. IRepealed, S 19 ch 178 SLA 1978.1

Slt. 28.15.305. Driving in violationoriicensc limitation. /Repealed,

f 19ch 178 SLA 1978.1

Sec. 28.15 310. Permitting unauthorired minor todrive. IRepealcd,

9 19ch 178 SLA 1978.1

Sec. 28 15320 Permitting unauthormsli>crson todrive IRepealcd,

$ 19 ch 178 SLA 1978/

Sec 28.15.330. Making false statement. IRepealcd, 9 20 ch 241

SLA 19781

St'c 28.15.340 Fees,/Repealed,

t 19 ch 178 SLA 1978.1

Sec. 28.15.350 Disfxmition of operators® license fees. /Repealed,

€ 19 ch 178 SLA 19781
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Sec. 28.15.360. Definitions. IRegaled, 9 19 ch 178 SLA 1978.1
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Chapter 35. Miscellaneous Provisions.

Article

2 ()|RTIitlitiKk While InUuicBU*!; Impliod Content (44 JH36 029, 28 36 031 —
28 35 0331

3 ltvckleiw nnd NeKIiK*nl DriviriK <4 28 35 046)

5 Mimccllmmcoiin O ften** (44-28.35.146, 28 36 235. 28.36 261 — 28 36 266)

Article 2 Operating While Intoxicated; Implied Consent.

He«ctlon Section
29 Open container 32. Kefuwil to tubmit lo chemical leal
31. Implied content 33. Chemical analyain of breath or blood

Hoc. 28.35.029, Open container, (a) A peraon may not drive a
motor vehicle on a highway or vehicular way or area, when there iaan
open bottle, can, or other receptacle containing an alcoholic beverage
in the paaaenger compartment of the vehicle, except aa provided in (b)
of thia ..ection.

(b) A person may transport an open bottle, can, or other receptacle
containing an alcoholic beverage

(1) in the trunk of u motor vehicle;

(2) on a motor driven cycle, or behind the last upright seat in a
motor home, station wagon, hatchback, or similar trunklesa vehicle, if
the open bottle, can, or other receptacle is enclosed within another
container;

(3) behind a solid partition that separates the vehicle driver from
the area normully occupied by passengers; or

(4) if the open bottle, can, or other receptacle is in the possession of
a passenger in a commercial motor vehicle.

(c) In this section

(1) "alcoholic beverage” has the meaning given in AS 04.21.080(b);

(2) "commercial motor vehicle" means a motor vehicle for which the
owner receives direct monetury compensation and that has a capacity
of 12 or more persons;

(3) "motor vehicle” means a vehicle for which a driver's license is
required;

(4) "open" includes having a broken seal;

(5) "passenger compartment” means the urea normally occupied by
the driver and pussengers and includes u utility or glove compartment
accessible lo the driver or a passenger while the motor vehicle is being
operated.

<d) A person who violates (a) of this section is guilty of an infrac-
I'>»n. (8 | ch 142 SLA 1988)
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NOTES TO DECISIONS

Rebuttable presumption nfInloilra-
Hon.  'Hill section doe* mil establish *

roncluaion that blond teat* become irrele-

vant if Ukan mote than foul hours aflrr
tha alleged violation. ratlin. lhe alalula
«imply reflects Die legislative conclusion
that a bluod leal taken within four boilia
of the alleged mfrarlion la au<h definitive
evidence of Intoxication al tbr Inna '>(
driving. lhnt Iha lil««l laal reaull la aufll-
clanl In aalaliliab a labutlahla preeiiinp
llan of ip'oilrallon William* v Mist*. CH
App «P lo 709 IKile No A I«31> 7.17
f.Sd MO 11757>.

Movabhllity of vahlola.  Hilt aectlon
an lla faca, contain* no "movabilily" re
purrmrnl, and Iha definition of "operate”
adopted in Jacobson ranlaln* mi aii.h ra
quiivmanl, and a dafamtant rauld lie
bund guilty of driving while intoilralad
evan though hi* automobile an,a slock in
a mudKola and waa inraliabla of move-
ment |.alhan v Rial#, CH App t)p No
M2 (Kile No A poll, 707 | '2d ‘M1 (19861

Defendant waa ”|n actual phyalcal
control” of bar vehicle, where alia waa
aaatad in lhe driver's aaat behind the
stearing wheel, had poaaeae.on of llia igni
Iron key and waa attempting lo pul lha
kay In lha ignition, given tliaae factora of
control, it la not necessary that tha engine
ba running Stale. llap'l of I'ub Safety v
Conley.,Sup ClI Op No .1297 IFile No
g-17011 I’ 2d (19881

Police reaponae to what la reaeon,
ably Interpreted aa request for aaaia-
lajacw JuetlfVed. - A Irooper'a action in
«"gaging hia emergency light* and
contacting a defendant, following whal ha
raaaonably interpreted to Ire a request for
aaaiatance from the defendant'* vehicle, la
pamuaaible under U S Conat. Amend 4
aa anil aa Alaaka Conat. Art I, | 14
Whan a police officer nhaervra fart* and
drrumatanrea winch he actually and rea-
sonably conclude* to be a request for con-
tact or aaaiaUnre, the officer lajustified in
waking that contact, which would not la*
analyled aa an tnvealigaUiry atop requir-
ing articulable au*picion Craulher* v
Stale, Ct A (e} o 652 IKile No
A-15071, 727P2d 9 lﬂ)%i5

Subjection Id Inapplicable to
sirboate. A court may not revoke the
driver'a license of a peraon convicted of

driving while inloiWat«l on public prop
erty in an animal, an airboal ia not a mo
tor vehicle for whirh a driver's license la
required State v. Stagno, Cl Ap|i Op
725 IKila No A 15851, 121
11IMI7I

Cough m-xJIHnoa aa Inloalcating li-
quor*. — Nyquil and tarpln hydrala, two
cough medicine*. ara InUnicallng liquors
within the comim.n undeiatanding of that
phraae and can I* lha haaia for a convic-
tion of driving whlila Intoilcated lamlwrt
v State, Cl. App Op No 441 IKila No
A -4031, 894 P2d 791 il985I

Request lor counaal before breatha-
lyser teat. — Dialrirt court jodga'a find-
ing that defendant, convicted of driving
whila InUnicaled under municipal code,
did not request counsel prior lo taking the
breathalyier aiamination where ha never
asked lo speak to an attorney hut asked
whether he might need sn attorney, with
testimony supporting the conclusion that
he wondered if ha needed an attorney In
order to make twill, nol Ucauaa he wanted
advice about submitting to a breathalyier
eiam, waa nol clearly erroneous, and au
pertor court Judge should nol have ra
versed the conviction Anchorage v
Erickson. Cl App No 417 tKile No
A 5121. 690 P2d <0)841

Kllg htto counsel before breathalyser
teal.

It ia only where the totality of tha ar-
rralee'a words constitute a request, ex-
press or impliod, for an opportunity lo
contract counsel for tha purpose of dis-
cussing a hreathalyier examination that
an opportunity to consult counsel muat ba
provided prior to administration of Iha
hreathalyier Once (he breathalyier ex-
amination la completed 0l refused and
videotaping finished, the suspect ia enti-
tled to Iha full use of the nghta guaran
teed hy AS 1226 160ibl and Criminal
Rule 5<bl Van Wormer v Stale, Cl App
Op No 4731Kile No A 3201.699 P 2d 896
(18851

Where the judge determined, baaed on
lhe evidence, that the DWI defendant's
statement* regarding having somebody
prreent did not rrlat* lo a desire lo con-
sult with counsel about brralhalyier ex-
animation* or field aobnety teat, but

talher related lo having someone present

<]' 2H.H5 OHO Motor V kHICLkh k 2H.H5.0HO
lime lhe rule waa annuiinrrd. provided
that the defendant raised Ihe point Ill the
trial court Karlslgh v Mimirijialily of
Anchorage, Sup ClI Op No 3143 tKile

hi uiwerva tba administration of the test,
perhap* a technician, In insure Ka valid,
tty, the judge waa not clearly erroneous in

concluding that the defendant did not

properly invoke hia Copetin rights and
that Ilia reaulta of the hreathalyier exami-
nation should not lie (oppressed Van
Wormer v Slats, ClI A Op No 471
(Kile No A 3201, «U9 P A 896 111*85).

When breathalyser leal results

should lie axcluded. The result of a
breathalyier leal secured in violation of
thn right to counsel should Is* excluded In
a civil licanae iavocation proceeding.
Whisenhunl v Stale, Dep't of I'uh Safety,
Sup Ct Op No 3260 tKile No 8.14071,

I* 119871

Parental presence at all court pro-
ceedings la a prerequisite br conviction
of a minor for a traffic ofTrnae, Including
driving whlla intoxicated Aiken v State,
Cl App Op Nn 672 IKile No A-1498),
730 P 2d H2l 11987)

Attempted reteal may be prerequl.
site lo a motion lo auppreaa Intoxlme-
ter result on tiie ground* of alleged inad-
equacy in tha magnesium perchlorate
tube IMPTI retention system where lice
Inal court expressly finds that lba MIT
ayaUm ia pruparly functioning, but leave*
open the possibility that retained samples
might lie defective in individual caaea
Anaay v Stale, Ct. App Op No 69H(Kile
Nos A 829. A 831). 716 P 2d 1194 11986)

Coat-free reteat not required. -
Compliance with Serrano does not require
that defendants be furnished a coal-free
reteal Anaay r State, Ct. App Op No.
598 (Kile Noa A 829. A 8111, 716 P 2d
1194 (1986)

KeaCu of police officer's eelf-ad*
ministered InUniLmeler teat admissi-
ble. — Where a police officer, (hough nol
under arrset for driving while intoxicated,
administered himself an inbiximeU'r teal,
Ihe reaulta of that teal ware properly ad-
mitted at trial aven though he waa not
rrad an implied conaent warning and no
esample waa preserved |-awrence v Stale,
Ct App Op No 603 (Kile No A-7991.7I5
*2d 1213 <19861

Preserving breath samples.

In accord with main pamphlet See
Champion v IVpsrim.nl of I'ub S
Sup ClI Op No .1074 iKilr No S

P2d U986l

Retroactive application of Serrano
rule. Where a new rule serves to en-
sure defendants a fair trial, it muat tie ret—
roactively applied at least to any case

Noa H 1102, H 11B3), 21 11988)
Where defeuuoiil'o «'ecklc.M cirl.Ir.,

runvirOon waa besetl on pre. taely the
same ronduet as hia DWi, tho ..(Tense of

reckless driving must lie deem*-! lo have
mergrd with the offense of DWI, end Il ia
error lo enter a separata judgment of con-
viction against the defendant on tha reck-
less driving charge KalmakofT v. Munjgi=
pality of Anchorage, Ct App Op No.
(Kile No A 9201, 716 I*2d 26i 119861

Defendant waa a third DWI offender
upon his 1987 conviction for driving while
Inbixicaied, where he had lieen separately
charged with DWI In September and No-
vember of 1986 and, pursuant to a pita
agreement, waa sentenced In both case* as
if ha ware a firat time DWI offender Stale
v Waalkea.Ct App. Op No 782(KiteNo
A-21421.  *2d  (1988)

Revocation of license for operating
motor vehicle In perking lot. — See
Ceulkina v Stele, Dep't of Pub Safely,
Sup Ct Op No 32.13 (Kile No S-1686),
741 P2d 366 (19871

Enhanced sentence#. — ilefore a prior
conviction for an oatenaibly non-criminal
infraction, such as a 'civil forfeiture,” can
properly he relied on aa tha sole basis for
imposition of an enhanced mandatory
minimum Jail term, fundamental fairness
under Alaska Const, art I, | 7 requires
the sentencing court lo determine that the
defendant waa afTorded the right to coun-
sel in the prior case, an uncounaeled con-
viction ia aimply bxi unreliable to lie de-
pended on for purpoera of imposing a sen-
tence of Incarceration, whether that sen-
tence I* imposed directly or collaterally
Pananen v Stole, Ct App Op No 661
IKile Noe A-943, A 948). 711 P.2d 628

(19851 : -
Conditions of probation. — Condition
of probation prohibiting one who pled nolo
contenders to driving while intoxicated
from entering Ihe town where he lived
and worked for the term of hia probation,
one year, without prior written permla-
eion from the court waa nol a reasonable
condition and was vacated The condition
waa not reasonably related to the nature
of the underlying olfcnae. the condition
wai unnecessarily severe and restrictive,
an-l Ihe condition did nol appear lo be rea-
sonably related to rehabilitation since

there was no evidence_lo s st that
- ?r’» nf ﬂ]g’g?nwn

»—- ——-

<6



4 2fi.3fi.031 Ai.ahka Statutkh Suiti.kmknt » 28.35.031

contributed U* the probationer's rnminiil
behavior and (hr condition wna nol res
eonahly relaled in Ihr protection of Ih»
public Kdiwin v Siill- ('( App Op No
MO Itll- No A aid). 709 I' Itd Aid 11986)

Appll-d in Meiaaner v Male, Ct Alip
Op No 69.1 (File No* A HIM, A-l084l,
716 I’ 2d 714 <19861, Amina v State, Ct
Ai% <P No MI (Kiln No A UAH, 72l
* 4 AA2 119861, Yanry v HUte, CI. App
Op Nn 8H7 (Kill. Non A 1.192. A 1411),

B2d (1987)

(Quoted in Parrott v .Stale, Dep't of
Pub .Safety, Sup Ct Op No .1212 IKila
No S.10921, 741 I*2d 220 OHHT7I

Staled In Kavorklan v. 1'ommy'a Elbow
Knoin, Inc, Sup Ol Op No 2900 IKilt
Noa 862, S791, 694 P2d 160 <19861

"lUml in Klfenlieck v State, CI_App
Op No 479 (Kile No A 5971.700 F 2 Al'l
(198u., Andeiaon ». Slate. Ct. ' -p Op
No (Kile Mo A102h., 7i.1 P2d 1220
HUHO, Moma v JIMU. Ct App Op No
694 fKile No A I(KUO. Pad  0987);
Brawn v. State, Ct Ap,. f)|i No 714 tKile
No A-171Al, 7,19 I*2d 182 119871, Clark v.
State, Ct App Op No 716 (Kile No
A 1840). 738 P2d 766 (19871, Selin *
Stale, CI App, Op No 7HA (Kile No

A 2067), P (1988).

§ 2H.35.031
$ 28.35.031

against the person m a civil or criminal action ariHing out of the
incident nnd that refusal iS an infraction. If the person refuses lo
submit to the test, the test shall not be administered.

() The result oftha test undei (t* ofHun flection mny be u«ed hy (he
law enforcerrent officer to determino whether the driver or operator

nh(%ﬂ"ké&fﬂi'tmmit lo a preliminary breath test at the **qucstofa

I forcement officer iB an inlrnction. . .
a\?/f)eﬂ%%env%r of c;%eeralPor IS 'arregté%, the ﬁrovmons of (a) of this

section apply. The preliminary breath test authorized in this section is
in nddition to nriy tests authorized under (a) of this section. <4 1 ch 83

SIA 1969: am $I1 ch 129 SLA 19%%%”}‘643&%?9%? 2hAc 8% s

sf>c. 28.36,031. Implied eminent, (@) A pernon who oparnlefl or
driven n motor vehicle in thia ntate or who operatcH an aircraft as
defined in AS 2H30.030<Kk)(I) or who oprrnt«H a watorcrnfl as daC icd
in AS 2H.35.030(«I(2I nhall Iks considered to have given connent lo a
chemical tent or test* of the pernon'n breath for tho purpose of deter-
mining the alcoholic content of the person's blood or breath if lawfully
arrested for an olfenBC arising out ofacts alleged to hove been commit-
ted while the person was operating or driving a motor vehicle or oper-
atin? on aircraft or a watercraft while intoxicated. The test or tests
shall be administered at the direction ofa law enforcement officer who
has reasonable grounds to believe that the person was operating or
driving a motor vehicle or operating an aircraft or a watercraft in this
stale while intoxicated.

(b) A person who operates or drives a motor vehicle in this state or
who operates an aircrafl or watercraft ahull be considered to have
given consent to a preliminary breath test for the purpose of determin-
Ing the alcoholic content of the person‘a blood or breath. A law enforce-
ment officer may administer a preliminary breath teat at the scene of
the incident if the officer has reasonable grounds to believe that a
person's ability to operate a motor vehicle, aircraft, or watercraft ib
Impaired by the ingestion of alcoholic beverages nnd that the person

(1) was operating or driving a motor vehicle, aircraft, or watercraft
that iH involved in nn accident;

21 committed a moving traltic violation or unlawfully operated an
aircraft or watercraft; in this paragraph, "unlawfully" meunB in viola-
tion of any federal, state, or municipal statute, regulation or ordi-
nance, except for violations that do not provide reason to believe that
the operator's ability to o[)erate the aircraft or watercraft wbh im-
paired by the ingestion of alcoholic bevera%es; or

(3) wbh operating or driving n motor vehicle in violation of AS
21i 35 029(|»},

(el llcfon. ndminmlering it preliminary breath lest under (b) of this
section, the officer shall advise the person that refusal may be used

76

4 16ch 77 SLA 1983, am %4 4—
SLA 19831

Kevlsor’s note*. — TV laat clause of
(tiM2) of tins section waa enacted aa AH
2N 16 0311x> Keorgamied in 1986

Effect of amendments. — The IBflA
amendment In euheertion Ih) inserted "or
who operelee an aircrafl or watercraft* in
the first sentence, inserted 'aim-aft, or
watercraft* In the second sentence, in
paragraph (1) inserted "operating or’ end
" gjreraft, or watercraft,* and in paragraph
(2 added the language beginning "or un-

lawfully operated"; and in subsections (d)
and inserted "or operator*

The 1988 amendment, in eubeection Ib),
deleted 'or* at the end of paragraph
added *or* at the end rs paragraph
and added paragraph (3).

Opiniona of attorney general. — The
Intoiimeler 3000, an infrared alcohol
breath teat apparatus, ia a "chemical leal*
under this aectlon 1984 Op. Alfy Oen.

No. 01.

Section eonetiluUoruU. — The porta-
ble breath teat authorised by thia section
does not constitute tn unreaeontble
search under the fourth amendment to the
United Stale* Constitution Leslie v.
State, Ct. App Op No 670 (File No.
A-QXX), 711 P2d 676 (1986)

The imposition of crirr.nal penalUse
upon a motoriit for hia peaceful refusal to
submitto a breath teat does not violate hia
right to equal protection under the law.
Burnet, v Municipality of Anchorage.
634 K. 3upF 1029 It) Alaska 19861

The implied cuneent statute clearly
tervse m legitimate atate interest All
driven lawfully slopped are treated

equally, and. from the perspective of lhe
fourth and fourteenth amendments, those
drivers ere treated no differently from

other aorta of persona auapected of com-
mitting criminal acta Burnett v Munici-

pality of Anchorage, 806 K2d 1447 19th

Oifegl%?g%iv_e Intent. . ,n lha, implied
consent dntiflea. V. Irgie altﬂ,rr has quns
In great lengths tu avord aullioriling™the

police to lake blood alcohol tests forcibly
from def<ndanle charged with driving
while intoilcated; the legislature has, in-
stead, provided extremely strong incen-
tives to a defendant to lake a breath tost
for blood alcohol by providing criminal
penalliea. Baas V. Municipality of Anchor-
age, Ct. App. Op. No. 429 (Kile No. A-273),

692 P 2d 961 (I19A4)
Consent to breathalyser teat, etc.

Juat aa mdriver'a failure to cooperate in
the search conducted by means of a
breathalyier teat ia no impediment lo the
classification of the proceeding ee a search
incident to arrest, the absence of coopera-
tion ia no bar to the charactertiation of
the taking of breath aa a content search
for which consent has already been sup-
plied by the act of driving on Aleaka
mails Burnett v. Municipality of Anchor-
age. 634 K Hupp 1029 U> Alaska 1986)

Request for counsel before breathe-
lyier teat. — Diatnct court judge's find-
ing that defendant, convicted of driving
while liilmitated under municipal rode,
did not request niunarl prior (utaking (lie
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brr«th»lyier riiminilion wlipic he neier [I'JHtl mid tHI pmImIinl Ilir (diniMian
««Ked to Knthk lo on nttiunry but miknl min evldemr of chemical aobriety leal re
whether he might nm | on attorney, with  mill* <Idmni-d purauanl U> h aearch war
trattmony mupportinK the cunclualun Ihiil  r<n| Ib- ,in<-«lera bad - fuaeil lo
he wondered if be needed an attorney in («»,, ,uifi,a teal I'ena v . SUU. Hup

order lo make bail, not lavauae h- wanted Op NI, &|Ht ile Noa 6174, 70621,
advice about auhmitting to jhfeathalyier jijj HCI' lit>HA.

eiam, wt. nol clearly emmeoua, and an- Chemical teata nol ronelualvelv pr:
pertor curt judge ahould not have re- ,umed .ccur(lU, _ ,,nKeM wIM nol
v.raed the ™ny.cll..n AnchoraRe v ,, #w”" gta,f, h , , mh(|.

Saad— S ofw Myl N r? “br"g- - &

See note to AS 2836030 under thia fj2&N2 n.e No A m
caUhllne. Van Wormer v Stale. Cl. App. *1B87».

Op No 473 (File No A 3201.6991* 2d 895 Applied in Uwrence » Slate. Cl App

19SS) ) ﬁusNo 603 (File No A-799), 716 I'.2d
The reault of a brealhalyier teal aceured (1986)

in violation of the right lo raunael ahould Quoted In Urown v. Slate, ClI App. Op
be eiduded in a civil licenae revocation No 7M (Kile No. A-1716), 739 I’ 2d IH2
proceeding. Whiaenhunt v. Slate, Dep't of  (1987); State, Dep't of Pub Safety w.

Pub Safety. Sup Ct Op No 3260 (File Conley. Sup Ct Op No 3297 (File No
No S-14871, P2d  (1987) S-17911, I*2d (1988).

Uae of March warrant Cited In itoino v. Municipality of An-
Implied Conaenl Slatutea in efTecl at chorage. Ct App. Op No 467 (File No
lha lime of lhe arreata of defendenta in  A-462), 697 P 2d 1066 (1686).

Sec. 28.35.032. Refusal lo submitlo chemical teal, (a) Ifa per-
son under anreHt refuses Ihe request of a law enforcement officer to
submit to a chemical test under AS 28.35.031(a), after being advised
by the officer that the refusal will, if that person was arrested while
operating or driving a motor vehicle for which a driver's license is
required, result in the denial or revocation of the license or nonresi-
dent privilege to drive, that the refusal may be used againat the per-
non in n civil or criminal action or proceeding arising out of an act
alleged to have been committed by the peraon while operating or driv-
ing a motor vehicle or operating an aircrafl or a watercraft while
intoxicated, nnd thnt the refusal is a misdemeanor, a chemical test
may not be given, except na provided hy AS 28.35.035.

IRepealcd, 8§ 25ch [[ S1A1983.1
C) IRepealed, s25 ch [1 sLA 1983.1
td) 1repeated, 8 25ch 7 sLa1983.1

(el The refusal of a person to submit to a chemical test of hreuth
under tul of this section is admissible evidence in a civil or criminal
action or proceeding arising out ofan act alleged to huve been commit-
ted by the peiBon while operating or driving n motor vehicle or operat-
ing an aircraft or watercraft while intoxicated.

éO Refusal to submit to the chemical test of breath authorized hy
AS 2rt35.03lInl ih a clihh A misdemeanaor.

~(9) Upon conviction of a person under tins section, the court shall
impose @ minimum sentence of imprisonment of not Ickh than 72 con-
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sccutive hours and u fine of not less than $250 if the person lias nol
been previously convicted in this or another jurisdiction of driving
while intoxicated under AH 28.35.030 or another luw nr ordinance
with substantially similar element/! or refusal to submit to a chemical
test under lItiH section or another law or ct*Hnance with substantiaIIY
similar elements. Up n conviction and r tins section the court shall
impose h minimum se: benee of imprisonment of nol less thtin 20 con-
secutive da%s and a fine of not less than $500 if, within the preceding
10 years, the person hns been previously convicted onci- m this or
(motherjurisdiction of driving while intoxicated under AS 28.35.030
or another Inw or ordinance with substantially similar elements or
refusal to submit to a chemical teat under thia aection or another law
or ordinance with substantially similar elements Upon conviction
under this aection the court shnll impose a minimum sentence of im-
prisonmer. of not less than 30 consecutive days and a fine of not lean
than $1.000 if, within the previous 1o years, the person has been
previously convicted in this or anotherjurisdiction ofmore than one of
the following offenses or has more than once been previously convicted
ofone ofthe following ofTenaos. (1) driving while intoxicated under AS
28.35.030 or another law or ordinance with substantially similar ele-
ments; (2) refusal to submit to a chonrral test undor this section or
another law or ordinance with substantially similar elements. The
execution of sentence may not be suspended nor may probation be
granted except on condition that the minimum imprisonment pro-
vided in this section is served. Imposition of sentence nrny not be
suspended. If the ofTenne involved driving a motor vehicle for which a
driver's license is required, the person's driver's license shall be re-
voked under AS 28.15.181. In addition, the court shull order, and a
person convicted under thia section shall undertake, for a term speci-
fied bK the court, that pro_gram_of alcohol education or rehabilitation
that the court, after conBideration of any information compiled under
(h) of this section, finds appropriate. The sentence imposed by the
court under this subsection shall run consecutively with uny other
sentence of imprisonment imposed on the committed person.

(h) Except as prohibited by federal law or regulation, every pro-
viderof trenimenl pro?rams to which persons are ordered under (g) of
thia section shall supply the Alaska court system with the information
regarding the condition and treatment of those persons us the su-
preme court may require by rule. Information compiled under this
subsection is confidential and may only be used hy a court in sentenc-
ing a person convicted undei (g) ofthis section, or by an officer of the
court in preparing a pre-aentence report for the use of the court in
sentencing a person_convicted under (gl of this section. _

(il A pernon who ia sentenced to imprisonment for 72 consecutive
hourH under gl of lliiH section nnd who is not released from imprison-

ment after 72 hours may not bring un uction against the state or a
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iuinicipnlity or ilu agentx, officem, or employeon lor damages result-
idk from the ncl«lilomil [>eriod or confinement if

w1 the employee or employees who relcused the [>erkon exercised
duo care miki, in releasing tinx m t»oii. followed tho standard roleiHO
procedures of tho prition Titcility; and

12) tits nililitioiiiil [mtmkl <fconfinement did not excit'd 12 lioura
For t-urpoHon of Hit* ..eiiom, coir ctioiiH for both drivinﬁ while
tntoxiculed nnd for rofimnl to sul> nit to 0 chemical teat of liroath under
AS 28.30 (Killiil, if nrisii g out nfn H,.igle tremuiction nnd a rtn%le
arreat. are conmdcred one previous conviction. (s 1ch 83 SLA 1989;
nm s 28 ch 71 SLA 1972: am s 12 ch 129 SLA 1980; am s 17 ch 117
%8%11982; am ss 17 - 20,25 ch 77 SLA 1983; urn 5 17 ch (50 SLA

Kfleet of amendments. Hip 1986

anipminipnt euUliluted "ma/* fur “shall® following "chemical I« .f near the end of

lubftrctiori

NOTB8 TO OECISBIONS

legislative Intent. — In lhr implied
conaent statutes, (he Irgndntuie ha» gone
lo great length* lo avoid nuthnrinng the
police lo forcibly lake blond alcohol lent*
from defendant* charged with driving i1
while intoilcated, the legialature ha*, in T L
atead, provided eatremely atrung inren While" defined. ~ The word "while
live* to a defendant lo take a breath text  In auleiectinn (al meann "for " Drown v.

drivera are treated no differently from
other aorta of peraona auajiected of com-
nutting criminal acta llurnett v Munici-
.alityg%(f)lAnchorage. 806 K2d 1447 I9t)i

$ 28 35.033 h. Tor v 8iicikH

Op No 477 (File No A 3201,699 = 2 896
(198ft!

Illght U contact cuunael due# nol In-
clude a right to have couneel physi-
cally present while a lii-eaUt teat laad-
ministered. Annaa v Stale, ft App Op
No 547 (File No A 9641. 726 |'d ft62
119661
Admissibility of evidence of refuaal.

Admission into evidence of defendant*
refuaal to auhmil in a brrathalyier teal
did not vlolal* hia flflli amendment right
against self incrimination, even though
Alaaka ha* mad* refuaal to submit lo a
hreathalyier leal a separate criminal of-
fepse ltearj v llruwn, 8.19 F2d 6.19
(§1 fir

Requirement™* for conviction. — Tha
jury need not find that defendant operated
a motor vehicle while under the Influence
of Intozicating liquor aa a condition pre-
requisite to convicting him tr her of re-
fuaal to provide a chemical breath teat
Drown v. Stale, ft App Op No 714 (File
No A-1716), 739 I*2d 182 (1987)

IVvbable cause to arrest ia not an ele-
ment of the olfens* of refusing a chemical
teat of breath Drown v. State, ft App

8 28 35 033

Op. No 714 (File No A 17161, 719 I*2d
182 lrow |

In order to convict a pernon of refusing
lo submit to a chemical lest of hie air her
breath, til* elate must prove that the Imh
vidual In question knew or perhaps should
have known lhat th* breath leel wee
sought e* evidence in connection with an
investigation of hit or her driving while
intoilcated, and, second, that with that
culpable mental stala, he or she declined
Ihe teat Drown v State, ft. App Op Nu
714 I{ile No A 1716), 739 I*2d 182

Admission ofIntotlcation. — Whiles
trial court might consider defendant's *d
inisaiun of Intoiiratlon in mitigation of
punishment, it Is not s defense lo a refusal
to provide a chemical breath teat Drown
v. Stale, ft App. Op No. 714 (File No
A-171B), 739 I*2d 182 119871

Conviction affirmed. - See
McCracken v Stat App Op No 399
IF.I# No A-214). I*2d 1276 119841

Applied in Skuas v e, Ct Aj>p Op
No 682 (File No A 714 1’ 2d 368
11986)

Cited in Wilt v. State, ft App Op No
433 (File No A 482). 692 I*2d 976 11984)

Sec. 28.35.033. Chemical analysis of breath or blood, (it) Upon

for blood alcohol by providing criminal
penaltiea liana v Municipality of Anchor
age, (3~App Op No 129(Kile No A 27.11,
692 I*4l 961 11984)

ImpoalUon of criminal pennlUea
held cunatlluUonal. - 'Die inipoaition of
criminal penaltiea upon a mot/mat for hia
peaceful refuaal to aubrnit lo a breath teal
doe* nol violatr In* right to equal protec-
tion under the law llurnett v Municipal-
ity of Anchorage, 694 K Supp 1029 lit
Alaaka 19861

Implied couaenL — Juat aa a driver'a
failure to cooperate in the aearch con-
ducted by mean* of a brrathalyier teat ia
no impediment to the classification of the
proceeding a* a aearch incident to arreat,
tlie abnence of cooperation I* no bar to the
chararleriiatiun of Ihr taking of breath aa
a conaent eearch for which ronnrnt baa al
ready been aopphed by the art of driving
on Alaaka road* lInrnrtt v Municipality

of Anch . 614 K Su 1H29 ill
Alaaka f)@g PP

The implied conaent atatute dearly
arrvea a legllimatr stale llllerrel All
drivera lawfully atnplaal me In-ali-d
e>|Ually, and. Inun lhe [*r*ja-i'lm* ol Ihe
fourth and Imirtrrnlli amriiihneiil*, tlawc
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State, ft App ~Op No 714 IKila No
Al716). 719 I’ 182 11987)

Request for cuunael before breatha-
lyzer lest. Ihalricl court judge * find-
ing that drfriidanl, convicted of driving
while inloiicalrd under municipal code,
did nol request cuunael prior to taking the
hreathalyier raamination where lie never
naked to apeak to an attorney but aaked
whether hr might need an attorney, with
testimony aupporting the concluamn that
he wondered if he needed an attorney in
order lo make bail, not became he wanted
advice about aubmitting to a breathalyier
rum . waa not clearly erruneoua, and au-
perior court judge ahould nol have re-
verned the conviction Anchorage v.
Knckain. ft App Op No 417 (File No
Aft121 690 P.2d 29 119841

. I—tilghl to counael before breathalyier
eat.

Thr rrautl of a hreathalyier teat aecured
in violation of the right to counael ahould
Iw rtrluded in a civil licenae revocation
prorrrdmg Whinenhunl v State, Dep't of
I'uh Safely. Silli ft Op Nu 3260 IKile
N,i S 14L1i, 1'2d 11987i

-9 note lo AS 28.1ft0.10 under Ihl*
caUhlme, Van Wormer v Slate, ft. App

the trial of n civil or criminal action or proceeding arming out of acta
alleged to have !>een committed by a pernon while opcrnltng or driving
a motor vehicle or operating an aircrafl or a watercraft while intoxi-
cated, the amount ofalcohol in the peraon'H blood or breath at the time
alleged flhall give rise to the following preaumptiona: .

(1% If there waa 0.05 percent or lena by weight of alcohol in the
person's blood, or 50 milligram)) or letta of alcohol per 100 milliliteni of
the poreon’nblood, or 0.05 grume or lean ofalcohol per 210 litera of the
person's breath, it ahnll be presumed Ihat the peraon waa nol under
th ianu%nce of intoxicating ligyor.

?2) T there waa In exccaa 0f0.05 percent but leaa than 0. 0 percent
by weight of alcohol in the person's blood, or in exceaa of oo but leoa
than 100 milligrams of alcohol Ber 100 milliliters of the person's
blood, or in excess of 0.05 grams but less than o.10 grams of nicohol
per 210 lilera of the person's breath, that fact does not %ive rim; to any
presumption that the person was or was not under the influence of

Intoxicating liquor, but that fact may be considered with other com
tent evidence in determining whether tho person waa under the in

ence of intoxicating liquor.
53) /;feﬁen?rff f gl.l (ih 129 SIA  19HO1 .
ere wiim 0,10 percent or more by weight

4111 ¢t

it

of alcohol in the
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Ai.ahka SrATUTKM Hiippumknt Wi 0g0
nfthn jxTMon’H lilimhl, or (= 10 grams or MO0 or nirntiol |ht 210 liter* n|
the jkthoii'h limitli, it nliiill In* prpsumril thnt thn pernon was uiul,.,
th«* influence of intoxicating Injuor

11> For |infK)(M>H of this chupter, imrcent hy weight of nlrolinl m t|,,,

lilimhl nhnll In* Inmetl u|mii milligrams of alcohol |ht 1(H) milliliters ol
hinod.

(r) Tho provisions of (it) of (Inn unction mny not be construed u>limit
tho introduction of nny other roinpeUHit ovidonro hearing wikiii t((l,
quoHtion of whothor the (termm wiih or whm not under the influence of
intoxicating liquor.

(d)  To Ih* considered valid under the proviHiotiH of (hin section tho
chemical iinnlyfliH of the person's hroiith or blood nhnll huve been per-

r icd according to methods approved hy the Department of Public
I ulcly Tho Departmentof Public Safely inauthorised lo uppruvu ant-
iHfactory tochniquen, mothoda, and standards of training necessary to
uncertain the qualifiriilioiin of individual to conduct the anulyain. If it
inentiihimhed at trial that a chemical analynin of breath or hlood wan
performed iicconling to approved mothoda h( a pernon rained accord-
Ing to techniquen, methods, and ntandardn of training approved hy the
Department of Public Safety, there ia a prenumption that tho tent
reaulta are valid and further foundation for introduction of tho evi-
dence ia unneceanary.

(c) Tlie |[MTHon tented may have a physician, or a qualified techni-
cian, cheinint, regiMtercd nurae, or other qualified peraon of the per-
non'n own chiNwing admininter a chemical test in addition to the tent
ndminintered at the direction of n law enforcement officer The failure
or inability to obtain an additional teat by a peraon doea not preclude

the admiaaion orevidence relating to the teat taken at the direction or
a law enforcement officer; the fact that theéjerson under arreat nought
to obtain auch an additional tent, and failed or wnn unable no to do, iH
likewinc admissible in evidence.

(D Upon the request of the peraon who submits to a chemical teat at
the requeat of a luw enforcement officer, full information concerning
the teat, including the reaulta of it, nhall be made available to the
peraon or the peraon‘a attorney. N . _

(d) To be conaidered valid under the provisions of thia aection the
chemical anulyaia of the ﬁeraon'a breath or blood ahull huve been ge_r-
formed according to methoda approved by the Department of Public
Safet?/. The Department of Public Safety ia authorized to approve wit-
lafnrlory ~ chniquea, method*, and atandurila of training neceaaary to
aacertain .no qualifications of individual to conduct the analysis. If it
ia established at trinl that a chemical anal

_ gsis of breath or blood was
performed according to approved methods

. y a person train'd accord-
ing to techniques, methods, nnd standards of training approved hy the

Department of Public Safety, there in u presumption that the Ichl
results are valid and further foundation for introduction of the eve
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NOTCH TO DKCIHIONH

ct App op No W1 ikile No A lu.it,
) H,\]‘ed | aeetlonprtvlut\jhéga #ﬁluag YIQJp@a%é\LloHvéﬁbreath loat reaulta.
in . R i
el 1 i DRy, A Gefendant baa e burden ofaowing
A s Cuullof Appoala of Alaaka aljtrc Y : -
S, pp ! | on N tha part of Die proaacuUng authority,
d mappmp”ate lie waa nol furmahed a reaw.nable meana
tOUf|a |0 COﬂ”I’UE aulwection <&>aad ea|0 of Vanfymg an advarea braalh leal reaolt
hahing auch @ [»ravsle*» by Implication  One* Iha defendant haa auatamed hia bur
rijaaal) v Municipality 0f Anchorage, 1 dan of allowing that he waa not funilahed
App Op No AM IKila No A 1(61, 700 3 raaaonable meanr of ratification, he haa
i . Lo aalabliahed a prima facie raaa that Ihe
P |foffed fma”aﬂad their obligation  breath teal reapulta ahould be auppreaaed,
to preaeeva avidane-e by praaarving Jla  and IN order to avoid auppreaaion, tlie gov
(tndtnl  braalh aampta, MM whar* po- eramenlal agency In queetlon mual llien
lice did nol taka defendant lo tha boapilal  prove by a preponderance of Ihe evidence
ha raquaatrd (bacauaa th* alaic bad no that ila failure to pruvida Iha defendant
(Mil/act with That hoapiUl .or blood at- an indeliendenl meana of verifying Ihe re-
traction!, but oflcccd to Uha defendant lo  tull waa free of fault. Htate v Kerr, Ct
one of too (liter HoapilaU »hlch oflrr da  App Op No Ael [Kila Nu A-ANI, T12
frndanl refuaed Ward r Hute,

A
Op No (Kile No A-IAID), I'pﬁll P%a‘}\(?grllt’}/fod%jection — In the abeenee
. . @rﬁ ifie reeervalon of tha leeue due
1@% breathaiyarr for ratdio fro gt @ ofatrial, a party falling lg
%ugnc ntorferonﬁo. \Llﬁha ? U,mgl object on foundational gruunda te admig
il agf/)ropnate_cba lange UWadmlaai II[{/ «ion ofblood or breath alcohol (eel reaulta
of « breollialyier teat leault la made, @ cannot lalar objert lo Iha application of
mur]m Eémtgl Tueﬁ, at ﬁ ?]|n|mum, dam-  Ihe atatulnry prreumption of Intoncalion
onelrale Inat Ilia breathalyier inatrurient  Htrauly v State, Ct App Op No ABA
In queetion waa laatrd auccvaatully for 13-~ (Kile No A 9461,  P2d 119H7)
dio frequency interference iKh'll al jeaat ~ Jury ahould be mode aware of atatu-
o i ind manner aubalant I”Z complytng  lory preaumpUon.  Ajury eoneidering
with The manufarturrr'a ré-immenda-=  drunk driving, aauult (involving motor
llona, and Ihat none of the conditrona for ~ vehicleal. manalaugliter, and negligent
rr|ea|tn bated t Bhe man .faCtUl'ef!%w homicide caaea ahould I_|e made avx_/are_of
adv|a(|)rglglccurre detﬁ/\/eeﬁ lf|||re t|mdeb0 i ﬁ tlhe_ala_lulow prrﬁump_tlonI cloncermngkm-
initia teat and the challen reat oaication in auhaection la rvenrk v
eaH TheR/er v Municipality g?Anchor- State. CI App Op No ZhOIPile No
age.Cl App Op no 30AIKile no THCHI. AL 8

9? 1*2d 1059 (IWHAI
Rfzrdzh 5 4 reath leal reaulle

Inetruetione. — In proaecution

for drunk driving manalaughler and aec-

where aubaUnual comphance with ond degree aaaaull, Ihe trial court did nut

regolalinna. — Kven where defendanta ~ erf in inalructmg the jury that it il found

ni 1na ere waa ‘4-or more alcohol in

?Ilggéhoﬁc?ﬁgevr\l%%agﬁnm{gﬁ%de?g/&?]gtmﬁga defendants blood al the time of the acci-

nol recalibrated al 60-day mlervaja aare ~ dent it coujd infer that he waa under the

quire buAAt' 300M ,t[He teal reaulfa toaicalmg fiquor. (brangt
-mm-r-,W | |r Ta-cauae only au

pla.re in autiarctiiin Ml
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mefC 28.35.035. Administration of chemical tesla without con-

NOTES TO DKCIHIONH

Section ahould mil lie rrx | broadly.
m In light n( 1hr fad Dial Iha leglrialur*  aadmn, whal doaa aaem to fall within auh

haa gone Ui grral Irnglha In avoid aulho
riling Iha |wltce In forcibly take hlood
laala, lhia aaclion ahuulil nol lie raad

aadion Ib) la a narrow daaa of raaaa where
tha defendant la unconarioua or nlharwiaa
incapable of manifeallng Ida InUnt to re-

broadly llaaa * Municipality of Anchor- fuaa ltuaa v Municipality of Anchoraga,

age. Ct Apc OFl No 429<FilaNu A 273).

692 172d Mil (19641

Effect of aaclion. Tha lagialalura
haa rliminatad a driver'a ability lo rafuaa
a rbeiiucal aibnaly laal whan an arraalaa

lainvolved in an accidanl that raaulta in
lha daalh of of injury U>anolhar parann
I'ma v Slate, Hup Cl Op No 2H6l iKila
Noa 6174, 70621. 664 |12d HA4 119H4I
Application of aubaacUun <b>  Tha
fad lhal Il waa not practical lo offar a
defendant a braalhalyiar laal doaa nol
bring lha raae within aubaeclion Ibiof thia

Cl ABE (>p No 429iKilc No A 2731,092
I"2d 1 <19«4i

Tha leglalalure'a choice of language
aaeme lo he ronaiatrnt with |ha lhaory

that auheertlon Ibl of Ibli aaclion waa in-

tended lo apply only lo alluationa where a
blood alcohol leal could lie conducted
without any violence auch aawhtre an ar-
realee la unconarioua llaaa v Municipal-
ity of Anchcraga, CI App Op No 429
(File No A 2731, 692 P2d 961 119641
Cited Ill llerler v  Mute. Ct. App Op

N8H66|92 (File No A 11341. 716 I*2d 274

See. 28.35.036. Forfeiture of motor vehicle.

NOTEH TO

KecUon Inapplicable lo alrboala. -
A court may mil forfeit the vehicle of a
paieon convicted of driving while Inton-
rated on public proprdy in an aiiboal, an

DKCI8IONS8

airboal ia nol "a motor vehicleof a type
for which a driver'a licanae la required *

Stale v no, Ct App Op No 726 (File
No A-I ) I*2d 119H7)

Article 3. Reckless and Negligent Driving.

Section
46 Nrgligent driving

See. 28.35.040. Reckless driving.

NOTES TO DECISIONS

Defendant waa "In actual phyalral key in (be ignition, given thear factor* of
control" of her vehicle, where ahe waa control, Il ianot nrcreaary Ihat lhe engine
eealed in the driver'a aeat behind Ihe la-running Stale, liep'l of I'ub Safely v
ateeiing whtel. had |**ara*iuti nflhe igni  Conlry, Sup Ct Op No 3297 (File No

lion key arid waa attempting lo pul Ihr
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Sec. 28.35.045. Negligent driving, (ii) A iicrnon who driven a mo-
tor vehicle in the ninte in-a mnnner which creates hii unjustifiable rink
of iiurin lo ii pcriton or to property nnd who, nnii remilt of the creation
of the rink, nctunlly eniinngerM n"pernon or property in guilty of negli-
gent driving  An urxjunlifiiible rink in n rink of auch n nature nnd

egree thnt n failure to avoid it conRtituleti a deviation from the atan-
dard of core Ihat a rennonnble peraon would obnorvc in tho eituation.
Proof that a defendant actually endangered r -tenon or property ia
I'Ntabliahed by allowing thnt, aa a result of the dcfendant'a driving,
1) an accident occurred;

2) a person, including the defendant, took ovnaivc action to avoid
an accident, _

(3) a peraon, mcIudm&; the defendant, etopped or slowed down sud-
denly to avoid nn accident; or

(4{ a person or property, including the defendant or the defendant's
propert?{, was otherwise _endange_re.d. .

Ib) The ofTense of negligent driving in a lesser ofTenae than, and
included in, the ofTense of rocklean driving, nnd a person charged with
reckless driving may he convicted of the lesaor offense of negligent

drivin
(c) E\_person convicted ofnegligentdriving is guilty ofan infraction
aa provided under AS 28.40.060. _
Id) Lawfully conducted automobile, snowmobile, motorcycle or
other motor vehido racing or exhibition events are not subject to the
provisions of thia nection. ({ 7 ch 74 SLA 1974; am 5 6 ch 241 SLA
1976; am 4 19 ch 144 SLA 1977; am 1 43 ch 22 SLA 1986)

Effect of amendment*. — Tha' 1986 dnver'a licaruw under AS 28 15 mo)“ al
amendment deleted "and in addition, the the end of eubeection Ic).
court may limit or tuapend the pereon'a

Article 4. Duties Following Accidents.

Sec. 28.35.000. Action ofoperator immediately utter accident.
NOTES TO DECISIONS

Effect or InloxleaUon on knowledge. Stale, Ct App Op No. 709 (File No
— Trial court did not err in inatnjctinR A 16.11l, 737 P2d 360 I119H7)
the jurora that they could nol consider de- Applied in Winalow v Stale, App
frndant'a Inloiication in deciding whether Op No 397 (File No A 103), P2d

he acted knowingly with retard to the of- 1273 (19H4).
fauaea of failing to remain at Ih* van* of Staled in Dunlop v State, Sup Ct Op

an accident and failing to render aoaia No 306H iFile Noe R 923, H-1163), 721
lame to an u\lurrd peraon Williama * P2d 604 11986)
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Sec. 28.35.000. Duty of oporntor lo give Information and ren-

der assistance.

NOTE# TO DKUB8IONH

T*o-y(«r sentence with five yee*e
iuip«ndfd for failure to rrndrr uilr.
lane* 'ngIrmcri. See Window v. SUUi,
t:t ApP Op No 3971File No A-IH.II.
P24 1273 (19841

Intoxication.  Trial court did not arr
In instructing lhe juror* lhal thay could
not cunaider defemUnt't mtoiiralion in
deriding whether hr acted Knowingly

failing lo render aaalatancr to an injured
person Williama v fllala, Ct. App Op.

700 Iflle No A-1631L 737 P 2d .ICO
1087).

Hialed in Dunlop v. Hut*. Sup Cl. Op
No. 3068 (file Noa K-923, S| 163), 721
I’ 2d 601 IIBHCI

Cited In Smith v Hute. Ct App (i
No 729 (File No A-1H6II. 739 P.2d 1306

4 28.35.235

J 28 36.225 Motor V riiioww

hy the person is operated in violation of this section. The owner or
Iehssee hmar nol be penalized if the vehicle was stolon, or the driver of
the vehic

e is convicted under (d? of this section. This subsection do.s
not apply to a lessor of a vehicle if the lessor keeps a record of the
name and address oftho lessee. A violation of this subsection may nol
resultin the loss nfu driver's license or privilege to drive and does not
constitute grounds for _assessment of demerit pointa under AS
28.15 221. 28.15.2§1. Th|§ HUbae(iH%Ta?Pnegs (Eﬁt&r%'%?ﬂ{is“g]e'ctti%hng
prosecution of a vehicle driver for ;¢ | o 1987)

(4 1ch s SLA 1986; am 4 10 ch

cried "(c quilty of in |nfraction aa da-

with regard to the ofTenaea id falling to

remain at the arena of an accident and (10871

Article s. Miscellaneous Offenses.

HerUon Section

US Overtaking andpaaatng achool hue 261 ConUinrd orconfined loada

236 Unauthorized uae ofhandicapped 263. Anti spray device*required
parking 266 Penalty

See. 28.35.145. Overtaking and passing school bus. (a) The
driver of a vehicle IIm | approaches from any direction a achool bus
stopped on a highway or vehicular way or area shull top not less than
30 feet from the school bus before reaching it when there are in opera-
tion on the school bus flafthing red lighla as required by regulation.
The driver may not proceed until the school bus proceeds and the
flashing lights are no longer illuminated.

(b) When a school bun is stopped on a highway or vehicular way or
area, whether or not there are in operation on the school bus flashing
red lights os required hy regulation, the driver of n vehicle shnll yield
the right-of-way lo a é)lerson crossing a highway, vehicular way. or
area to embark on or disemburk from the school bus, whether or not
the person is crofuuug within u marked crosswalk. .

(c) The driver ofa vehicle on a highway with separate roadways is
not required to Htop when meeting oi passing a school bus that ison a
different roadway or, if upon u controlled access highway, when a
school bus is stopped off the highway in a loading zone Ihat is part of,
or adjacent to, the controlled accesa highway, and pedeatriaris are not
permitted to rrosu the highway.

id) A driver convicted under thia aection is guilty of u class B misde-
meanor and. in addition to other penalties as provided by law, is
subject lo a mandatory assessment of six demerit points under AS
28 15 221 - 28.15.261.

(e) A vehicle owner, or in Ihe ruse of » leased vehicle a lessee, is
guilty of sn infraction as described in AS 28.40.050(d) and may lie
punished hy a fine not to exceed $ 100, if the vehicle owned or leased

Effect of amendment*. — The 1987 gC” ed En As 2H40<)60(dl and" and aub-
v

emtndinenl, effective January 1. 19S8, in
(hr firal sentence of aubaeclion (el in-

Sec. 2835225 Enforcement.

diluted “fine" for "dvil penalty.”

NOTES TO DECISIONS

"Daw enforcement officer*". — Any
member of the police force of an incorpo-
rated city or borough ia a “law enforce-
ment officer” for purpoeee of thia aection
State v. Burke, Ct. App. Op. No. 683 (File
No A-908), 714 P 2d 374 (19861.

An airport p officer ia a law en-
forcement olTu r purpoeee of thia eec-
tion. Clark v. Sul*. Ct App Op No. 716
(File No A-1849), 738 I*2d 766 (1987).

Enforcement authority. — Thit tec-
hon authoniee all "law cnlorcement offi-

con" lo atop any vehicle whuee driver haa
committed a atalawide traffic ofTenee in
the ofTicer'a preeente, regardleea not only
of whether the olTenee waa committed
within the territorial limit* of the juria-
diction which employed the officer, but
atao of whether the vehicle ii In the terri-
torial limila at the time the officer decide#
to make the atop State v. Burke, Cl App.
Op No. 583 (File No A-908). 714 P 2d 374

(19H8).

Sec. 28.35.235. unauthorized USE 0f handicapped parking,

(a) A person may notpark a motor vehicle in a parking place reserved

for disabled or medically hapdicapped persons unless
(1) the person has a spyecial per Ptiss ed by the department under

A3 3848 #98tor vehicle displays a special license plate issued to dis-

abled or handicapé)e_d ersons under AS 28.10.181 dz; or .
(3(} the motor vehicle displays a special license plate or permit is-
sued to disabled or handicapped persons by another state, province,

terHforg BESONWHo violates this section is guilty of an infraction.
Upon conviction the court shull impose u fine of not less than $100.

(4 2 ch 11 SLA 1987)
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Bee. 28.35.251. Contained or confined loads. (n) A person mny

not drive a mot r_\{]ehicle louded with mind, gravel, rock, or Himiiur
msterinlH on u highway unlewi

(1)  the load ia contained or confined to prevent tlie load from drop-

ping, shiftin%, leaking, or eacaping, cxcepl that Hand or other sub-
‘mznecH may be drop|>ed, Hprinklcd, or sprayed for the purpose ofclean-
ing 0- maintaining the highway nr providing truction; and

12)  the load is Huhjocted to trcotment hy methods, approved by the
commiasioner bg/ regulation, designed lo settle tlie load or remove
looae material before the vehicle is driven on the highwuy.

(bl 1f a cover is used to contain or confine u load being driven on a
highway, the cover shnll be securely fastened to prevent the cover

from becoming loose or detached, or from being a hazard to other users
of the highway. (S 1 ch 62 SI*A 1986)

Bee. 28.35.253. Anti-sp(aK devices required. A person may not
drive a motor vehicle on uhighway unless the vehicle is equipped with
fenders, mud (laps, or other antl-SEray devices adequate to prevent the
¥EQ‘°'f9H8)m being a hazard to other users of the highway. (§ 1ch 62

Sec. 28.35.25S. Penclty. « Persqn convicted of violating AS
28.36.251 or 28.35.253 is guilty otan infraction. (§ 1ch 62 SLA 1986)

Chapter 37. Driver Li<ense Compact.

Atticle .
1 Ccneral FWmomi (ii 2037010 -2837 (MO)
2 Compact Terma (ii 2837 110 - 28.37 180)

Article 1 General Provisions.

SecUon Section
%Compact enacted 30. Eipcnaca of adminiatralor
Liccnaing authority 40. Eieculive head

Sec. 28.37.010. Compact enacted. The Driver License Compact is
enacted into law und entered into with all otherjurisdictions legally

joiningi in it in the form substantially contained in AS 28.37.110 —
28.37.190. (3 18 ch 60 SLA 1986)

Sec. 28.37.020. Licensing authority. In this chap term "li-
censing authority" with reference to tliH stole men’ :>m of
inolor vehicles in the Departmenl. ol I'uldlc Mnleli LNl

ahull iurnislt to the appropriate authority of another pi. ly state the
information or documents reasonably necessary lo facilitate tlie ad-
ministration of AS 28.37.130 — 28.37.150. (5 18 ch 60 SLA 1986)
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Sec. 28.37.030. Expenses of administrator. Tlie compact ndriiiu-
istrator provided for in AS 28.37.170 is not entitled tn additional com-
pensation on account of service as the administrator, hut is entitled tn
uxM>nses incurred in connection witli tho duties and responsibilities
as thn administrator, in the same manner as for expenses incurred in
connection with other duties or responsibilities ofthe office or employ-

ment. <5 18 ch 60 SLA 1986)

Sec. 28,37.040. Executive head. In this chapter, with reference to
this state, tho term "executive head" meiinH tlie governor. (§ 18 ch 60

SLA 1986)
Article 2. Compact Terms,

Heclon , s«clon

110. Kindinga nnd policy aULomant 160. Application nf other alat* law*

120. Compact definitions 170. Administrator of compart

130 Reports of convictions 180 Compact aa law; withdrawal proco-

140. Effect of conviction in party state dure ) .

160 llruunda requiring refuaalto issue li-  100. C gstructlon and validity; aeverabll-
cenae

Sec. 28.37.110. Findings and policy statement, (a) The party

Bla(tfﬁtﬁlgga}gﬁl/toftheir streets and highways is materially affected by
Ihe degree of compliance with Btate laws and locul ordinances relating
to the operation of motor vehicles, = ,

(2) violation of @ law or ordinance is evidence that the violator
tnga> <in conduct that s likely to endanger the safety of persons and

ropei. y: , : . o .

P ?39)6 yﬁ’é continuance in force ofa license to drive is predicated upon
compliance with laws and ordinances relating to the operation of mo-
tor vehicles, in whichever jurisdiction the vehicle is operated.

b) it is the policy of the party states to o
(1) promote compliance with the’laws, ordinances, and administra-
tive regulations relating Lo the operation of motor vehicles by their
drivers in oach of the jurisdictions where those drivera operate motor

Ve{’z'f'%?ake the reciprocal recognition oflicenses to drive and eligibil-
ity for them morejust and equitable by considering the overall compli-
ance with motor vehicle laws, ordinances, and administrative regula-
tions as a condition precedent to the continuance or issuance of a
lirnnso hy reason of which the licensee is authorized or permitted lo
diutriilii @ utiilill voliiiinin the (nitlv slides 1i I1H d| (IISJHLA [H il
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(bl The administrator of each party huiu) shall furnish lo the oil

ministrntor nl each other party state the informaliun nr documents

(f?afgncanbléongie&s%m fiiciliLato the ndintniatrntion of the compart

Sec. 28.37.180. Compact an law; withdrawal procedure,

(a) The compact nhnll liecome effective an to any state in which thn

compact hocomen eiTectivo nn tho thw of that ntate

th) A party ntate mny withdraw from the coinpnr* hy enacting a
ntntulc repealing th" compact nn tho law of the nljte, hut n with-
drawal may not take effect until nix monthn niter Lie executive head
of tho _withdrawing ntule hun given notice of th* withdrawal lo the
executive houdn of nil other Eart% states. Withdrawal doea not nll'ect
the validity or applicability by the licenning r_ithoriticn of ntnten re-
mammg parly to the compact of any report if conviction occurring
before the withdrawal (ft 18 ch 60°SLA If 16)

Sec. 28.37.190. Conntruction and valid ty; nevcrability. The
compact ahull lie liberally conntrued no nn to o{fectuute ith purposes
The proviHionn of the comﬁact are aeveruble und ifany phrunc, cluune.
sentence, or proviHion of the compact indeclared  be contrary to the
constitution ofany party atate or of the United Staten or tha applica-
bilitY of it to a(?overnment, ugency, person or circumstance is held
invalid, the validity of the remainder of the compact and the applica-
bility of it to any government, agency, person or circumstance shall
not be affected by it. If the compuct is held contrarr to the constitution
ofany party slate, the compact shall remain in full force and effect hh
to the remaininﬂ HintcH and in full force und effect as to the state
affected us to all Hevernble matters, (ft 18 ch 60 SLA 1986)

Chapter 40. General Provisions.
g* -Uon

< Penally for violation* of law, regul*' Definition* for title
lion*, ami municipal ordinance*

Sec. 28.d0.050. Penalty for violations ofiuw, regulations, and
municipal ordinances, (a) it is a misdemeanor for a PErson to vio-
late a provision of this title unless the violution is by this title or other
law declared to be a felony or un infraction.

(b) A person convicted of a misdemeanor for a violution of a provi-
sion of this title for which another penalty is not specifically provided
is punishable by d fine of not more thnn $500, or by imprisonment for
not more llimi 90 days, or by Imilli lii addition, the privilege lo drive or
the registration of vehiclea may IM niis|h<iiilisl or revoked
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(c)  unless otherwise specified by luw u person convicted ol a viola-
tion of u regulation adopted under Ibis title, or a municipal ordinance
regulating vehicles or traffic when the municipal ordinance does nol
correspond 10 @ provision of this title, in guilty of an infraction and is
punishable by a fine nut lo exceed $300. o ,

(1l An infraction, as provided for in'(c) of thin section, is not consid-
ered a criminal offense and may not result in imprisonment, nor is u
fine iin[*>sed for the commission of an infraction considered a |ienul or
criminal punishment; nor mn?{ the commission uf a single infraction
result in thn loss ofii driver's license or privilege lo drive in this state
exceEt as may result from the accumulstion of poinU under AH
28 15 221 — 28 16.201, or the registration uf vehicles, nor does u per-
son cited with nn infraction have a right to trial hyjury or to court
ap@glqgggeg?gﬂsﬁlkm 8/5s1.a 19n7.1v 60-1-8 ACLA 1949;am 4 12
ch 241 SLA 1976; urn ftft 22, 23 ch 144 SU 1977; am ft 6 ch 85 SLA

1987)

Effect of amendment*. -The I)H7
amendment repealed mlwetlion (el, con-
cerning overweight pensltiee

NOTES TO DECISIONS

DrerequUlte to eueperuloa of licenee lion Ib) le not e penally promtion dealing
or privilege to drive. A driver'a li- epec'Dcall? wilh Ihe often*# of driving
rente or privilege k, trive cannot properly while licenae euepended. rather it i* a ge
tie lutpended unleae Ihe driver wm In fact MrM penally provision, broedly applir*
I,rented or olherwi»e actually privileged ble lo violation* of *11 Till# 2H provision*
Il drive e motor vehicle within Ihe eUU. (or , hith Ihe *p«.rir penelliea are given
Knberte v Slate. Ct App Op No 47H v ruu> Cl App Op No t7S
(Kile No A-3421, 70) | id H16 1 9061  (Fit* No A-3421, 700 PId Sir. lIOHAI

Ceneric penally pruvialon. — Subeec-

S«c. 28.40.100. Definitions for title, (a) Unless otherwise sFecifi-
cally defined or unless the context otherwise require*, in this title und
in requlations adopted under this title ,

(2)""cancel” meana the annulment or termination by formal action
of the department of a certification, registration, license, permit or
privilege issued or allowed under thin title or regulations adopted
under thia title, Ix.-causc ofan error or defect in the document issued or
the application for issuuncc or bccauoo the person holding the docu-
ment js no Ioniger entitled to it; - ,

(fz) commissioner” means the commissioner of public safety,

3) "department" means the Department of Public Safety;

4) "driver" meana a peraon who drives or is in actual physical
Co(]etfm"%fri'\'/e\f%h Fég'nae", or "license" when used in relation In driver
licensing, means n license, permit, nr privilege tn obtain n driver's
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license, whether nr out i iM-raon holds a valol license issued in this or
gﬂmher jurisdiction, (it clrivit a motor Vehicle under 1it* lawn of Iinn

tfi) "highwaﬁ” mean* (lit* entire width !<etween the Isiundnry linen

of every way that in publicly maintained when a part of It in open to
the public for pur|Nmu-a o f vphiculiir travel. including but not limited lo
eVﬁr.y z?treel and the Alaska ntate marine highway ayntem but not
Venicutar wayn or areaa,

17) "motor vehicle" meana a vehicle which ia self propelled except ii
vehicle moved by human or animal power,

(HI "motorcycle” meana a vehicle having a neat or Huddle for the une
of the rider and designed lo travel on not more than three whetda in
contact with the ground, the term doen nol include a tractor;

(91 "motor driven cycle" rricann a motorcycle, motor aeooter, motor-
ized bicycle, or aunilar conveyance with u motor attached and huving
an engine with Ml or lean cubic centimeters of displnremcent;

1 IRtpmled, i HH ch 74 SLA WHS 1

(11) "official traffic-control device" mennn a aign, mgnal, marking,
or othci device not iiiconniatent with thia title, placed or erected by
authority ofa ntate or municipal agency or official having juriadiction,
for the purpoae of traffic requlating, wanting and guiding;

(12) "owner" meana ii pernon. other than a lienholder, hnving the
property in or title to a vehicle, including but not limited to a peraon
entitled to the uae and |ronaeaaion of a vehicle aubject to n nccurity
intercat in another ptraori, but excluaive of a loanee under a leaae nol
intended aa aecunty;

(1.1) "revoke" meana the termination hy formal action ofthe depart-
mentor a court cfa certification, regmtration. licenne, permitor privi-
lege ianued or allowed under thin title or regulation adopted under
thia title; the certification, regiatrnlion, licenae, permit or privilege
may not bo reiaaued, renewed or reatorrd during the time for which
revoked, however, after thnt time, nn application for n new certi 'cote,
regintration, licenne, permit or privilege may be mude;

(141 "roadway" meana thnt portion of a highway denigned or ordi-
narily uned for vehicular travel, excluaive of the aidewalk. berm, or
ahoulder, even though the aidewalk, benn, or ahouldcr ih uned by
pomona riding bicyclea or other human powered vehiclea, and in the
event that a highway includea two or more neparatc mndwaya. the
term refern to each roadway aeparately but not lo all auch roadwaya
collectively;

(15) "Huapeiid" meana the temporary withdrawal by formal action of
the department or a rourt of u ceitificate, regintration. license, permit
or privilege inaucd or allowed under thia title or regulations adopted
under thin title, effective for u period of time which muat lie specifi
cally deaignaled by the depnrtment or court.
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i1y "truffle” MEANA pedestrians, fidden or herded nnimala, vehiclea

and other convryancea either singly or together while uaing a high-
way or vehicular way or area which ia open to public uae for purfioNcn

Olltlr?ai’elrnderinHured motor vehicle" mennn a motor vehicle licensed
for highway uae with reniect loowtieridiip, operation, maintenance, or
une for which there in i liodily injury or pro|M-rty damage inNurnncc
(Milicy or a Ixmd applicable nt the time of nn accident and the amount

of(w)s%a(égﬁ t%rarlllotrllw% limit for uninsured nnd undcrinnured coverage
Of(me ”aaau[)eeder? e%ldccgdobry payments to persona other then an inHured,
injured in nn accident, to less than the limit for uninsured and under-
insured coverage of the insured'a policy, _

(IH) "vehicle™ meana a device in, upon, or by which a person or
E(Oﬁerty may la- transported or drawn ujkiii or immediately over a

ighway or vehicular way or area except dnvicea used exclusively
upon stationary rails or tracks; and

(19L "vehicular way or area" means a way, path or area, other than
a highway or private property, which is designated by official traffic
control devices or customary usage nnd which is open to I*- public for
purposes of pedestrian or vehicular travel, and which way or area mny
Is- restricted in use Io(fedestrians, bicycles, or other specific t%pes of
vehicles ns determined by the department or other agency having

jurjsdiction. over the way. path or area

J _{b) er]ie commi_ss\f\(l_)n)ér%ﬁal]l adopt regulations to define other terms
winch are used in this title and in re%ulanons adopted under thia title.

gl 60-1-1 A< 1A 1949, am i 3 ch 81 SLA 1973; im 44 13, 14 ch 241

ILA 1976,am 5 | ch 136 SLA 1977;am 4 14 ch 70 SLA 1984; nm 4 |
ch 13 SLA 1985;am 4 ssch 74 SLA 1986; nm 4 2 ch 130 SLA 1988)

IBé((Y«( »é imsndmenU. ; Th*ffir%t Para raph IIIQIo{.*uha*rtion IsI. which d*
£ am*ndmant in par - Tined, "'municipality " .
a -rIio% Iar} gll uégg a%r&por e?a"aLf?r nf *M‘/@gnﬁ)*ané%«né."*fr«tlv*H»pI*m
*aalh?n am) drivtrd oglwltmnolo b*r mss.,.uUéluU, Permlt. rpovi
nCM*i fiv¥ brak* horagpowrr al In* *nd  teg*'lo obfain a dnnrr'a litvna** o’r\mi)»r-
of Ih* paraxraph mil or pritrilexe’ Is aubaertion la

Th* aerond 1Baft am.-ndnwnt r*|>*al*d

NOTK8VO DECISIONS

Applied In Conner * SUU, Ct App Cltr-d in .Slat* » Robtrlaon, ClI App
Op No IM It'll* Nn A 5741.fivfl1*2d 6SO Op No 77H iKil* No A 23301, P7d

I19H&I, Caulkina v Slal*. llrp'l of I‘tb iISMHi.
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Chapter 35. Miscellaneous Provisions.

Article
1 Offense* Involving Property Right* Il 28 .1501ft — 28 .1IS026>
2 Operating While Intoxicated, Implied Conaenl ill 28 35.030 — 28 35 0381
3 Keckles* end Negligent Driving (It 28 36 040. 28 .15 0451
Outie* Following Accident* (It 28 35060 - 28 35 1301
Miscellaneous Offense* ||| 28 35.135 — 28 35 245)

Article 1. Offense* Involving Property Righto.

Section Section
16 Tampering wilh or damaging avshl- 24 Renting a motor vehicle
dr 26 Failure lo return rental vehicle

Sec. 28.35.010. Driving a vehicle without owner®s consent.
IRepealcd, 9 21 ch 166SI1+A 1978. For current Inw, see AS 11.46.484.1

See. 28.35.015. Tampering with or damaging a vehicle. A per*
son. without the ri%ht to do so, mny not tamper with n vehicle, set or
attempt to set n vehicle in motion, or damage n part or component of
nvehicle.5ch 241 SLA 1976)

Collateral refrrencea. — 7A Am Jur. Validity and construction cf statute
2d, Automobile* and Highway Traffic, making it a criminal offense to "tamper”
It 354.35 with motor vthicle or contents, or to

61A C J O. Motor Vehiclea. t 673. obacure registration plates. 67 AIXJd 606

What constitute* nlTrner of “tampering"
with "motor vehicle” or content*, 42
Al.K2d 624

Sec. 28.35.020. Conviction in larceny prosecution. IRepesled, 9 21
ch 166 S1.A 19781

Sec. 28.35.024. Renting a motor vehicle, (a) A person mny not
rent a motor vehicle to a person unless the person renting the vehicle
is properly licensed under this title or. ifa nonresident, the person in
groperly licensed under the laws of the jurisdiction of a person’s resi-

ence.

<p) A person mny not rent a motor vehicle until the person has
inspected the license of the person to whom the vehicle in to be rented,
nnd hns verified the identification of the licensee.

(c)  Every peraon renting a motor vehicle shall keep u record of the
registration number of the vehicle rented, the name, address nnd
license number of the person to whom the vehicle is rented, nnd the
date nnd ﬁlace when nnd where the license of the intended driver was
issued. The record shall be open to inspection by a pence officer or
employee of the department acting in an official capacity.

_Id) Every person renting a motor vehicle shall comply with the
financial responsibility requircmento of this title.
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(ct IEffectlvc June s, 1085.1 A person who rents motor vehicles to
others shnll provide child safety devices in sufficient quantity that all
persons to whom Ihe vehicles are lo In? rented can comply with the
rle9 ﬂ;rementsofA828.05.095.1s 5c¢h 241 SLA 1970;nm ji 2¢h 09 SLA

Effect of amendment*. Tlir 1984 Collateral reference*. — tilA CJ8,
amendment, effective June 8 1985, added  Motor Vehiclea, 44 76<e. 768¢c
aubaeclion (al.

Sec. 28.35.025. Ohtaininp rental vehicle with intent to defraud.
IRepealcd. 25 ch 144 SLA 1977.)

Sec. 28.35.02C. Fnllurc to return rental vehicle, (a) A person in
possession of u motor vehicle under nn agreement in writing which
requires the person to return the vehicle to n particular pince or uta
particular time who refuses or wilfully neglects to return it to the place
and at the time specified in thp agreement in writing with tho inteM
to deprive the owner of the vehicle or to convert it to the person's own
use, or who secretes, converts, sells or attempts to sell the vehicle or

any port ofit is, upon conviction, punishable bz imprisonment for not

more than five years, or by u fine of not more t

an $1,000, 0r by both,

(b) In this section, "wilfully neglects" menus omits, fails, or forbears,
with a conscious ﬁurpose to igjure, or without regard for the right* of

tho owner, or wit

indifference whether n wrong is done the owner or

not. ¢ 1ch 37 SLA 1964; nm § 18 ch 144 SLA 1977

NOTES TO DECISIONS

Thia aection la not vague. Speidel v
SUU.Sup Ct Op No 584 (FileNo 19141.
460 I*2d 77 <19fi9l

Concern of aection. All that thia
aaclion ia concerned with lathe protection
of ona aelect group of panama in lha bua.
naaacommunity — [how who rent automo-
bile* Speidel v Slate. Syp Ct I)p No 584
iElla No 10141. 400 I>4 77 119691

Thia aection doc* not represent what
could Im rlaaaiflrd aa a"public welfare
offenae.” Tha health. safety and welfare
of tha public la not involved Sjiaidal v
State,Sup Ct Op No 584tEileNo 10141.
460 P 2d 77 1|1969i

The baalc Infirmity nf thia aertion
prior to the 1977 amendment waa
apparent.  Thia aaclion allowed a man
to be convicted of a crime though he had
acted entirely innocently, inadvertently nr
negligently Aleav State. Sup Cl Op No
689 (Tile Ni 1224» 484 T2d 677 119711

Under the terminology of lhia aection
prior lo the 1977 amendment It wna poo-
aibleto lie guilty ofthe olTenae when there
waa an entire lack of any conacioua depri-
vation of pro|M>tty or intentional injury
Alei v Stale. Sup Cl. Op No 689 iflle
No 12241, 484 I*2d 677 119711

Linder thia aection prior tu the 1977
amendment a |«*r*on might aufTer a felony
conviction for a rimplr negligent failure to
act To make aurh an act a aerioua crime
without regard to an awarenea* of
wrongdoing or thp intentional infliction of
Injury ia inconaialent with the general
law To cunvicl a peraon ofa felony for auch
an act. without proving criminal intent, la
to deprive auch peraon of due protect* uf
law Alea v Stale, Sup Ct Op No 689
iKile No 12241. 484 I' 2d 677 (19711

Ifone failed lo ra irn an automobile out
of neglect, without any intention to
deprive the owner of hi* property or to
convert property to hi* own uae. or ofdoing

5 28.35.026 Monm Vkiih iks 5 28 35.026

wrong to the owner, he waa made guilty of
a felony prior to the 1977 nmendmenl of
lhia aectlon although he might have acted
unwittingly or inadvertently or negli-
gently Thia waa rtmlrary lo the general
condition nf criminal liability whirh
rrepilred not unly the doing of an act, but
alao the ealatence nfa guilty mind during
lha commiaalun of Ihe net. Alea v. State,
Sup Ct Op No 689 (Kile No 1224). 484
I’ ﬁl (577 <19711

Extent tn whirh aectlon waa valid. —
Till* aection prior to the 1977 amendment
waa valid and might Im utilired (o impoae
criminal reaponaihlllly on rict to the
eatent thnt hr fnilrd In return a motor
vehicle "with conacioua purpoae to injure"
the owner of the vehicle Speidel v. Stale,
Sup Ct. Op No 584 (File No. 10141, 460
1'2d 77 09691

Extent lo which aectlon waa Invalid.
— Under lhe term* ofthia aectlon prior to
the 1977 amendment there waa no eacape
from a felony conviction and a poaaible
five—year priaon term for aimpla neglectful
nrgligent failure lo return a rented auto-
mobile at the time aprcified in the rental
agreement To make auch an act. without
conaciouanraa of wrongdoing or intention
to inflict injury, a aerioua crime, and crim-
inala of thoae who fall within ita inter-
diction. i* inconaiatent with the general
law To convict a peraon ofa felony for auch
an art. without proving criminal intent, I*
to deprive auch peraon of dut procea* of
law To the eatent lhat thia aectlon
permitted lhat to happen, it waa invalid
and of no effect However, thia aection waa
Invalid and Ineffective only to the eatent
mentioned, and nol In lin entirety It waa
aeverable hy virtue of AS 01.100.10.
Speidel v. Stale. Sup. Ct. Op No 684 (Kile

Collateral reference*. — Criminal do-
fenaea in connection wilh rental of motor
vehicle*. 38 Al.HId 949

Nu 10141, 460 1k 77 111819

In overturning thl* aectlon, Ihr
auprrme court adhered to the general
rule of law and dictate nl juatice whirh
miiiic* lhal locunalilule guilt there muat
lie nol only a wrongful act hut a criminal
intention Alea v. State, Sup ClI Op Nn
(.89 IKile No 12241, 484 1'2d 077 (19711

llte raaentlal purpoae of Speidel v.
State,Sup.Cl.Op No 684(Kile No 1014),
460 I’ 2d 77 119691, waa to prevent crim-
inal liability for a aerioua felony from
being imposed in n manner akin In alrlct
liability, that ia. without rrgard to the
arcuaed'a awarrneaa of hia conduct and
intent to commit the proacrilmd act Alea
v Slate, Hup tit. Op No 089 IKile No
12241. 484 1' 7d 677 119711

The glat of Ihe offrnae under thia aec-
tion iafailure Inreturn an automobile with
a conacioua purpoae’ to injure the owner
and not mere failure tn pay lhr rental
price. Hence, the ronatitutional prohibi-
tion again*! Imprlannment for debt haanrt
been violated Speidel v. State. Sup ClI.
Op No 584 IKila No 1014). 460 |' 2d 77
<19691

f'rlonloua Intent not Inherent In of-
fenae. — Dy defining "wilfully neglect*"
no apecifically, the legialature .ndicaled
that the ordinary criminal or felonioua
inlent, aa in Ihe caae of larceny, la not
Inherent in the offrnae offailing to return
a rented automobile Speidel v State, Sup
Ct Op No 584 IKile No 1014), 460 P.2d
77(1969)

Quotegd, InState v. Campbell. Syg. Ct.
Op. No. 49 kile No 22941.636 I*Lﬂ 105
(19751.

Cited in Kimoktoak v Stale, Sup. Cl
Op No 1704 iKile No 31771. 584 P2d 25
U978l

Article 2. Operating While Intoxicated; Implied Consent.

Sec-tlon

30. Operating a vehicle, aircraft o
watercraft while intoxicated

31 Implied conaent

32 Kefuul to aubout to chemical teat

33 Chemical analyai* of hlood

34  Surrender of licenae or permit

Section
36 Administration of chemical trata
without conaenl
% Forfeiture of motor vehicle
Remiaaion of forfeiture*
Municipal impoundment and
forfeiture
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Ektc. a*' 380.10. Operating « vehicle, aircraft or watercraft
while intoxirutrtl. &I A perwin rummitH the crime of driving while
intoxicated if the pernon operntoR or dnvim n motor vehicle or operaten
an aircraft or a watercraft

(L1 while tinder the influence ofintoxicatingoliquor, or any controlled
HuliHtance listed in AS 11.71 140 — 11.71.100;

(2) when, iih determined hy a chemical test taken within four houra
after the alleged oftenno wna committed, there in0.10 percent or more
bf/ weight of alcohol in the ponton** blood or 100 milligrams or more of
aicohol per 100 milliliternofblood, or when there ii0.10 gramsor more
ofalcohol per 210 litern of the person's breath; or
~(3) while the ﬁortion ia under the combined influence of intoxicating
liguor nnd another milmtancc.

(> Driving while intoxicated ia a clana A misdemeanor.

()  Upon conviction unde nnnection the court niiiin imjone a mini-

mum aentence of imprinor . of nol leaa than 72 consecutive hours
and a fine of not less than +250 if the person hnn nol been previously
convicted in thia or anotherjurisdiction of driving while iriloxicuted
under this or another law or ordinance with substantially similar
elements or refusal to submit to a chemical test under AS 28.35.032 or
another Inw or ordinance with substantiaIIY similar elements. Upon
conviction tinder this section the court shall impose a minimum sen-
tence ofimprisonment nfnot less than 20 consecutive days and a fine
ofnot less than $500 if, within the precedinr o years, the person has
been previously convicted once in this ornnotherjurisdiction ofdriving
while intoxicated under this or another Inw or ordinance with substan-
tiallg similarelementsor refusal to submit to a chemical lest under AS
28.35.032 or another law or ordinance with substantially similnr
olements. Upon conviction under this section the court shall impose u
minimum sentence of imprisonment nf not less than 30 consecutive
days nnd a fine ofnot less than $1,000 if, within the preceding 10years,
the person has been previously convicted in this or anotherjurisdiction
of more than one of the following offenses or hns more than once been
previously convicted ofone of the following offenses: (1) driving while
Intoxicated under this or another law or ordinance with substantlallé
similar elements; LZ) refusal lo submit to a chemical test under A

28.35.032 or another law or ordinance with substantially similar
elements. The execution of sentence may not be suspended nor mny
probation bogranted except on rendition that the minimum imprison-
ment provided in this section is served. Imposition of sentence may not
be suspended. In addition, if the offense involved driving a motor vehi-
cle forwhich a driver's license is required, the person's driver's license
shall be revoked in accordance with AS28.15.181 nnd the vehicle used
in commission of the offense mav be forfeited under AS 28.35.036. In
addition, the court shall order, and u person convicted under this sec-
tion shnll undertake, for a term specified by the court, thnt program of
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alcohol education or rehabilitation that the court, after consideration
ofany information compiled under (d) ofthis Hection, finds appropriate.

(dl Exceptas prohibited by federal Inw or regulation, every provider
of treatment programs to which persons are ordered under (cl of this
Hection shall Hupply the Alaska court system with the information
regarding the condition nnd treatment ofthose pcrsoim as the supreme
court may require by rule. Information compiled under this subsection
is confidential nnd mny only be used hy a court in sentencing a person
convicted under (c) of this section, or by an officer of the court in
preparing a presentenco report for the use of the court in sentencing a
person convicted under (c) of tliiH section.

(e) A person who iH sentenced to imprisonment for 72 consecutive

hourH upon n first conviction under (c) of this section and who in nut
released from imprisonment after 72 hours mny not bring nn action
against the state or a municipality or its agents, officers, or employees
for damages resulting from the additional period of confinement if

(1) the employee oremployees who released the person exercised due
care and, in releasing the person, followed the standurd release proce-
dures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.

(f] For purposes of this section, convictions for both driving while
intoxicated nnd for refusal to submit to a chemical test of breath under
AS 28 35.0311a), if arising out of u single transaction und n single
arrest, are considered one previous conviction.

(g) In this section,

(1) "operate an aircraft,” means to use, nnvignte, pilot, or taxi nn
aircraft in the airspace over this state, or upon the land or water inside
this state;

(2) "operate a watercraft" meansto navigate or use a vessel used or
capable of being used ns a rneanH of transportation on water for recre-
ational or commercial purposes on all waters, fresh or salt, inland or
coastal, inside the territorial limits or under the jurisdiction of the
state, gt 50-5-3 ACLA 1949; am ft 1ch 107 SLA 1955; am ft 1cn 121
SLA 1967; am ft 45 cn 32 SLA 1971; am ft 4 ch 74 SLA 1974; nm ftit 2,
sch 152SLA 1978; am ft 28ch 94 SLA 1980; am ft 10 cn 129SLA 1980;
urn 5 21 ch 45 SLA 1982; am #ft 13 - 15 cn 117 SLA 1982; am e 13
— 15¢h 77 SLA 1983)

Itevitor's note«.— In 1984. former sub-
section if) wn« redesignated nn present
subsection I1g) nnd former subsection (g)
wnn redesignated as prenent subsection If).

Cross references. — For sentences for
dnss A miwlemennors, see AS
12.66.0MfilhnH.1l nnd 12 66.136(a).

Effect of amendments. — Thu first
1980 nmrndmenl. in subsection (al as it
existed prior to the second 1980 amend-
ment, deleted "under AS 11.06.150” from

tlie end of llie third sentence and subnli-
tutcd"AS28.15.18r'for'AS28.15.210tcl"
in the fourth sentence,

The second 1980 amendment rewrote
the section,

The first 1982 amendment substituted
"nr nn.v controlled nuhstsnce listed in AS
Il ' 71.140 — 11.71.190" fiir "depressant,
hsllucinogenic, stimulant or narcotic drug
ns defined in AS 17.10.23011.1) and AS
17 12.160(3)" in subsection (all 11
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'I11* tu-cond 1982 ainrndmecnl added "nr
operates *limn (mllnrnwidenisfC In tin-
end ofth* introductory language nfsubsci
lion 1* 3, nnd In subsection In, mkimui ul«-il
“72 consecutive hmirn" lur llitet (-unseen-
live dny*" nl the mnlnf(In' find arntrnre,
nulwlilul.nl "of driving while intoxicated
In till* or nny nllim «lot* nr ciinvictliin uf
refusal lo *uliiint In n chmnirnl lot of
breath under A S2H lfioz2"for"under Ilnw
section” In I11* second m>i)l#nir, Hint ndtli-d
th* language [*egmning "uni*** [hr subse-
quentconviction in within on* yrnr" tn Ihr
end nf Ih* second sentence 111* nnnrnd-
ment ninn added suh-icclinn* Id nnd (gi

Th* HIK'l ninpiidinenl iii paragraph

NOTES TO

la-gialnlivr history. ~ Sr* Vnn liInmt
v SUI*. Il App Op No 149 (File No*
6046. WMH. 111 HOI, I'f.:l I*Zd 343119821

Thl* nrrlinn wm» nol rnnclml In vio-
lation uf lhr onr-nubjrrt rulr. Vnn
llrunl v Sintr, Cl. App Op Nn HiKilo
No* 6046. 6064. QRm. 646 1'2d 872
119821.

Th* prohilnlinn nn driving winlr under
the "combined influent* of intoxicating
liquor and another sulistanrr i* N0 vague
thnt it foil* In prost rila- nn nrlivily npnrt
from aulwection Cunld nnd il rnnnot >
given any tonnlruclion lluil would cnrrrtt
thia failure Williford v Klalr.Sup flI Op
No 2751 IFile Nn 59R6i. 674 P.2d 1129
(19831.

The meaning of "combined influent*" ia
clear. Williford v .Slide. Sup CI Op No
2761 (File No 59861.674 P 2d 1329.11983)

The term ‘another aulwtnnr*" |*
unronntitutiunnlly vague because a pemnn
ia given no nolirr na In what substances,
when used in rnmbinalion with altnhol,
are prnhihilrrl Willifoi.lv Slate, Sup CT
Op. No 2751 (File Nn 5986), 674 |'2d
1329(19831

lhe word "drug” rnnnot In* nulwlilutrd
lor**ub*t*nre." which I* nol defined under
the driving while intoiirntrd lowa, nine*
under the dictionary definition*, "sub-
alance" i* not aynonyrnou* with "drug."
but iaa much hrunder term, rnrompnaaing
all matter, not jutl medicinal auhalanrea
Williford te. SupCt Op No 2761
(File No 674 P 4 1329 119831.

Conatilutinnality uf warrantlraa
arreat* fur vlulatlun*. AS 12 261133,
which permit* n |»dire idTirer l« Ol'rent n
defendant foi violation ol tin* *erlion on
probable cause but wilboul a warrant,
doe* not violate Ala>k* Conat.art 1.4 14

Statutkm ft 28Hr]030

la*2i Irinerted ", aa determined otferiae
waa ciiinmilli-d." rrwrnl* aubaectinn It
nod lidded aubaerlinn Ifl

Edlinr'a note* For declaration of
Irgialnllve purpoae. nee t I, ch 45. SI.A
1982 ill (lie 1982 Temporary and Special
Ail« and Resolve*

Opinion* of Nttnrnry general.  Th*
lernt "public alreel nr highway" ia aufh
clenlly luimd tn Hit lud* aulaliviaion atreel*
dodtinted lo I1I* public 11165 op Ally
Oen . No 10

The Department of Public Safely mny
enforce Ihia aetllon nnd AS 28 35 040 on
aulHliviamn road* under public uae 1965
Op Ally (len,No 10

DECISIONS

prohibiting unreaannahle aeorclie* and
nplture* and Ih* corresponding pmviaiona
of II* frdrrnl cnnatilulinn lircaua* the**
hy warranllea* aennhea or arreat* Imard
on exigent circumatnmea and lhe legisin-
till* haa determined tlial exigent circum-
atnncea exiat where there ia probable aUaé
to believe naual>rct ladriving while niton-
ruled Proctorv. Stair, Ct App tip No 83
(File No 67181, 643 P 2d 0119821

1980 amendment enacted
rnnatilulionally.  Ihe 1980 veramn of
lhia nection, which with thrre other
amendment* tn the driving while Intoxi-
cated atalute. wna added to a loll changing
vnrioua xtate liquor law* (Senate Hill 365
ch 129. SLA 19801 hy lhe free conference
committee, waa not enacted in violation of
Alnakn Conat. art Il. | 14 amcr the
conatitutionnl requirement lhat hill* be
read three timei doe* not extend lo an
amended hill wh*n lhe amendment* do nol
change th* subject of th* bill Vnn llrunl v
State, Ct App <)p No 149 tFlle No*
6046. 6064. 61891. 653 P 2d 3< | [19H2I

Ami in acrurdance with Uniform
Rule 12(b). The 1980 veramn nf lhia
ereturn, which with Ihree other amend
ment* lo the driving while intoxicated law
waa added In Senate Hill 365 (ch 129, SLA
19801 by the free conference committee,
waa nol enacted In violation of Rule 42(b)
of the Uniform Rule* of th* Alaaka State
legislature anice the amendment wax
"germane" lo Ilir bill, which changed var-
ious stale liquor lawa Van llrunl v State,
IT App Op Nu I49iFile Noa 6046.6064,
lilKfJi. 663 P 2d 34.1 U982|

This section prohibit* a person who
la under the Influenre of Intoxicating
liquor being In actual physical control
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of a vehicle with Ha motor running
Jacnbaon v State, SupCt Op No 1282
IFite No 247Hi, 661 I' A 936 FiL9761
Ilteaaonable eiieplclon of Inloxlca-
thin. — Police officer* suspicion that
driver was poeaihly intoxicated and poeed
an Imminent dangrr while driving we*
reasonable larson v Slate. Ct App Up
MTH§)92 (File No 71671. 669 P.2d 1334

The word* "operate" anil "drive"
have differing connotations and refer to
different arte Jamie..o v Slate, Hup Ct
Up No 1282(File No 2478). 661 P 2d 936
uU976)

Aa a genet il proposition, It appaara that
"to operate" include* a larger clae* of
activities than "In drive " While one who
drives * vehicle must necessarily in that
process operate it. the reverse la not neces—
sarily art Jacoliaon v State, Sup. Ct Op
Nn 1282 (File Nn 2478). 561 P.2d 935
(1976)

A conviction under subsection (al of
thia aeclinn rannot be baaed on the uae
of a drug which had not been
apeclfirally designated liy regulation aa
a drug which earned criminal sanctions
for its uae whjle driving Crutchfield v.
State, Sup CL Op No 2207 (File No
4574). 627 P2d 196)1980)

Itlght to counsel guaranteed- -
When convicted for violating thia aection,
a pera receive a fin* of not more
than >mr aterm of imprisonment for
not more than one year, or troth Therefore,
euch case none inyhich lhe right tocrrun-
eel i*gu*r*nlcrd ccused by (hr Al**k«
Constitution tlregory v State, Sup. Ct
Op No 1269 IFile No 24671.550 P 2d 374
119761.

Right to counsel before breathalyier
teat. — When a person ia arreated for
operating a motor vehicle in violation of
stat* nr local drunken dnving ordinances,
end request* tn contact an attorney, the
arrestee must he afforded a reasonable
opportunity lo do *o before being required
to decide whether or not lo tubmit to a
breathalyier lest; *nd where srreatee i*
denied thst opportunity, mubaequently
obtained evidence, whether In form of toot
results or of refusal lo lake teat, must be
suppressed Coprlin v. Stats, Sup. Ct Op
No 2617 iFitr Nos 6453, 5706). 659 P 2d
1206(19831 )

TIy* statutory right to contact *nd ton-
suit with counsel prior In being required to
decide whriber ot not to submit tn a
hreathalyier lest la not an absolute one,
whirh might Involve * delsv long enough
to Impair (rating results, but, rather, a

limited one of reasonable time soil npp.u
(unity that ran lie reconnird with the
implied consent statute* fupelln v Stale
Hup Ct Dp No, 2617 (File No* 6453.
6708). 669 P 2d 1206 (1983)

Nu right tn counsel during video
taping of field aobriety testa. A per-
son suspected of npersting s motor vehicle
while under the Influence of intoiicsling
liquor Innw driving while intnsirntrdi has
nu right to have counael present during the
video taping of field aobriety testa pec
formed at the request of Ihe arresting ofli
cer Anchorage v (ieher. Hup. CI Op No
1824 IFII* No* 4016. 4037. 3827. 40461.
692 P 2d 1187 (1979). Coprlin v. State. Cl
App Up No 343 IFile No A-361,678 P.2d
60811984)

Field sobriety testa distinguished
from lineup* or taking of handwriting
exemplars. — See Anchorage v (irlier,
Sup Ct Op No 1824 (File Noa 4016.
4037. 3827. 4046), 692 P.2d 1187 ) 1979)

Presumption In breathalyier result.

Under the wording of AH 28 36 033, the
hreathalyrer result ia clearly viewed os
lhe presumptive equivalent of the amount
ofalcohol in the person™ hlood "at the lime
alleged”, in other word*, at lhe lime Ihe
offense waa committed, not Just when the
hreathalyrer examination was admini*-
lered Doyle v Stale, Cl. App Up No 43
IFII* No 61151. 633 P 2d 306 11981 «

To be charged under thia aectlon
rather than city of Anrhorage Munic-
ipal Code 9.28,020 when both pmviaiona
apply lo the mine general farts does nol
constitute in arbitrary spplirximn of the
law violative of constitutional safeguards
of equal protectian Wester v. State. Sup
Cl Op No 1 File No 21691.628 P 2d

79 (19744 cert depied, 423 US 836.90

Ct 60.46 L Ed 64 11976)

When hlood-alcohol teata ahould lie
suppressed. —  lllood-alcohol test
findings should he suppressed where the
Mood wsa withdrawn from a conscious
noneonarnting prison without sn *nr«t
substantially contemporaneous wilh lhe
taking 1-aylsnd v. Slste, Sup ClI Op No
11501File No 22641535 P 2d 1043119751,
*(Td, Sup Ct Op No 2739.549 P 2d 1182
119761, overruled on other grounds. City nf
Anchorage ». Oelier. Sup Ct Op Noa.
3827. 4016. 4037. 4046. 692 P2d 1192
11979)

In pcoescuting a charge of operating a
motor vehicle while under the influence nf
inlnairating liquor Inow driving while
inloairatedl law enforcement officials
cannot utilue the results of a blond alcohol
test, when the blood used in perfotnung
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lit* teal waa nlriclnl frnm Ihi' ncruaed
agalnal hixnr In i will, after irfiiaal In hiili
mil In h liroi."Imlvf examination
Anchorage » iIMVTiRUp 1*1 lip Nn [H24
IFI*. Noa 4111ll. 10.17, 3827. 404111. 692
P,M «ih. 110701. See (intc« lo AS
ju3b5oiii mrm ii.l3

Trooper arriving nl accident acene
rnnr.nl arreat fnr itrunk driving
without warrant.  The AlH«kn legiala.
lure haa claaalfied Ikilli rn klraa ilnvuiK
and op*ialing or driving nn nulninnluln
under the inllurnrr uf intoxicating ll«|uor
aa miodemenriorx Tima, n alnte trooper
who orlm il at nn accident ncenn cnulil nol
arreat a driver withnul n wnrrnnl fur
sither reckleaa driving nr drunk driving
aince neither nf tlieae otlmai-a wna
committed nr allempli-d iii Inn preaenre
Loylilid V Sinle. Sip 1’ tig No 1150
(Kile No 72AH..VI5112d KM.1119761, ntTd,
S| t. Op No 2739, 540 I*2d IIH2
1 overruled nn oilier groimda. City of
Anchorage v tlrhr-r, Sup t'l Op Noa
362V, 4010. 4037. 10411 692 I'2d 1192
(19791

The fart thnt n man ronaumrd from
eeven In ten uuucea uf whiakry during
an 18-hnur period wna nol ahown liv llir
evjdenre lo neieaannly rnuae I. m to be
intoxicated llerlrnui v tinrrla. Sup Ct
Op No 393 tKile No (!77I. 423 1'2d 1IM9
(1967)

Effecl nf alrolinl ronaumplion nfler
accident iajury ijUealinn.  The laain* nf
whether rirul to wlinl extent didrndnnl'n
conaumption of nlcohol nller the nn Ident
hut before n hrruthidyu-r examination
affected hia brrnlluilyrer reaull wna n
queelion whirh wna pro|naly left for lhe
Jury. Doyle v Stnte. Ct App Up No 43
(File No 61161. 63.3 I*2d 306 111811

State need nol nhow thnt riefendanta
knew they were Intoxicated. Tlie
atate need nol nimw thnl defendnnin
actually knew thnt lhrv were under Ihe
Influence of intoxicating liquor or ihnl
Iheir hlood or lirealh nimhnl levela were ill
eiceaaofl) IIl. Vnn llrunl v Stale. ( | App
Dp No 98 IFile Now 61146, 6064. 61891,
646 P.2d 872 119821

Preserving brenlh anmplea. Due
procenn ctn'iac uf Ihr Alnakn Conalitulmn
requirea proaecution lo mnke rrnaonuhle
effort* to preaerve hrenlh sample nr Intnke
olhrr atepa tn allow defendant lo verify
rwulla nl hrrnllullwer leal Municipality
of Am lining, » :Vlinon.| | App Up Nn
115 IFile Nm. 1(447.11724.1.726). 119 I* 2d
256119821

Preservation of hlood aample.
Where blond anrnple wna luken by nn.I wna

in |N>aaeanion of hoapilnl where defendnol
aniipl.I Irnntineiit followInK ear accident,
nnd where, on lhe fnrla of Ihe nine, lailh
drfrndnnl mill alnte luid «.p|w.r(iiinly lo
preaei vo lhe nnmple. Ir oil court did not err
ill nilniK thnt lhe lil.hnl leal reaulln war
iidiiiiaail.le even though Ihe alnte hud not
nought preaervallon of the hlood aoiiiple
lirndleyv Sinle,(3 App Op No. 248(File
No 73361.662 |'2d 093 (10831

Hlood lenla nn hualneaa recnrda. -
Keaulta ol il hoapilnl blood iilrohnl leal are
ndnuaaildo iia liuninnw rerorda In driving
while intoxicated proaecution upon proper
foiiiohition Hradtey v State. 13 App Dp.
No 24H (File No 73361. 062 |'7.1 993
119831

Kvldence Ihnl defendant drove
erratically nnd appeared IninxIcated
lonrrraling officer. wna properly ndiT.ilteil
aince aucll evidence would tend tu
rorrohornle  n  hre.ithnlyrer  reading
ahowiiig nn elevnled blond nicohol level.
(I>me v. State, Ct App. Op No 169 (File
No 03751. 654 |'2d 795 11U82I

Effect nf eharRen fnr uthrr viola*
tinna. Although defeiiilnnl lin.l Inmii
omyvirtrd of leaving the acene of nn acci-
dent nnd nrquiMcd id falling tn exerdae
core In i.void colliding with tini.ther vehi-
cle, rolhilernl eatoppel did not preclude
defendnnt'a auhaequenl proaecution for
o|M-rnluiK a motor vehicle under lhe iiillu-
rneeof ininxtentIinK liquor Miller v Sinle.
Ct App Op No 135 tFill* No 54291.052
I”2d 494 119821

la-aaer Included nffenxea. — Defen-
dnnl'a prior conviction for leaving the
acr-ii- of nn accident nnd hia ncquittnl fnr
fmlure to rxerciae enre to nvoid colliding
wilh nnother vehicle did not Imr hia proa,
rcution for operating n motor vehicle
under the intluencr of intoxicating liquor
undrr lhe atntc nnd fedcrnl conatitutionnl
proviaiona prohibiting placing n criminal
defrndunt twice injeopnrdy a,nee the atnle
could not have diacoverrd If*' evidence
neceMnry to convict defemont of
operating n motor vehicle under the influ-
ence of intoxicating liquor prior to hia tnnl
fnr leaving the acene nnd fulling lo avoid
Ihe Occident in lhe exerrlnn of due dili-
gence Miller v. Slute.Ct. App Op No 135
iFile No 54291. 652 1*2d 494 119821

Knhnnrcd licenae revocation. — Con-
virtmn under another ntntr'a atatutc mny
la- iim-d for pur[*MM n of enhanced licen»c
levin niL.ill illiilri AH 28 16 IHI'L.i tnMer
v Sinle, CI App Dp No Il IFile No
61441. 626 1‘.2d 313 HOMII

Application of three year licenae < o-
cation prnviaion of AS 28 16 181lbl to
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defeiidmit wlioae prior two OMVI
(operating n motor vehicle while under the
influenre nf mtoxIrnling liquor or druga)
convlcllniia were in 1974 and 1976 did not
violate (lie conalitutionnl prohikitiima
agmnal rx poal facto Inwa. Carter v. Sinle,
Cl. App Op No OKI (File No 61441, 625
I*.2d 313 119811

fox-al ordinancea, — Municipality'n
ordinance which aouglil to Impooc crim-
inal aanctinna ngnimt persona who drove
after ronaunung alcohol on the note baala of
the quantity of alcohol conaumed nnd
without regard to the exietence or lack of
exiatenre of nny nctunl influence or
impairment in driving related to alcohol
conaumption wna inconaiatent with the
atntr'a alntutory framework for drunk
driving, under which the crucial element
for Impoaltlon nf criminal penaltiea waa
the exiatenre orndunl influence or impair-
ment and lhua invalid. Simpaon v. Munic-
ipality of Anchorage. Ct. App. Op. No. 57
(File Noa 4945,4946.5288), 0351 2d 1197
119811

For cnoe ronatrulng thia aectlon and
former AS 28.16.210(c). — See Danka v
Stale, Sup Ct. Op. No. 2216 (File No
49521.619 I*2d 720 0 980).

Evidence held aufflclent lo aupport
verdict of guilty. See Heck v. Sinle,
Sup Ct Op No 311 IKilo No 611), 408
P.2d 9% 11965)

Conviction under thia section ndm'n-
alble aaevidence in proving negligence
In (uliaequent civil action. — See Scott
v. Rohcrtaon, Sup. CI. Op. No. 1678 (File
No. 3436). 581 P.2d 609 (1978)

Sentence upheld. — Sentence of 120
days' incarceration, three year*' licenae
revocation, mid a $1,000 fine was not
eiceoai ve for ofTcnae ofdriving while intox-
icated Kennedy v Stale. Ct App. Op. No.
215 IFile No 08301. 057 P.2d 859 (1983).

Applied in Deere v. United SUtea, 208
F 2d 912 <9lh Cir 19591; State v. Gibaon.
Sup. Ct Op No 1215 (File No. 2416). 543
P 2d 40011975); Wire v. Slate.Sup. Ct Op.
No. 1593 IFill- No 35161, 577 P2d 227
1197HI. l,edbeller v. Slate,Sup. Ct. Op. No.
1682 (File No. 35001,581 P.2d 11291 978);

Collateral rrferencea. — 7A Am Jur.
2d. Automobilea and Highway Tralfic.
1 2P* el ois|. Il Am Jur Trinla, pp
123 229. 1/ Am Jur POF 2d. pp | -50.

01A IM S. Motor Vehiclea. It 37 025
tn 637

Driving niilnmolnli. while intoxicated aa

State v. (iiiaidi-rna, Hup. CI Op. No. 1782
(File No 3738). 589 I*2d 87011979); K-
v. Stale, Hup. Cl. Op. No 2(Ki3 iFile No
4408). 009 P2d 655 (ItIBOL Nelson v
Slate, t'l App Op. No. 1291File No. 0222),
(150 P 2d 42011982); Ahnognek v. State, Cl
App. Op, Nn 147 |IFile No 66011,662 P 2d
605 11982); Mclrker v HUte, Cl. App. Op
No 208 IFIl* No 59191. 068 P,2d 147
(19831, Coleman v. Stale, CI. App. Op. No
229 (File No. 7216). 658 P 2d 136411983);
Wilaon v. State. Ct. App. Op. No. 366 (File
Noa 7523, 7620. 7833). P.2d
(1984).

Quoted in Oily of Fairbanks v. Scbrock.
Sup. CI Dp No 667 tKilo No 10321, 467
I* 2d 242 1191191; Snll.org v Slate. Sup. Ct.
Op No 1478 (File No. 31991. 508 P2d |
(19771; Klnuiii v. Sinle, Sup Cl Op. No
100(1 (File No, 34951,677 P 2d 698 1197HI

Stated iii Godwin v. Slate. Sup. Ct. Dp
No 1270 (File- No 27931, 551 P2d 453
I1U7(ii, Williama v State, Sup CI. Op. No.
21HOiKile No. 43071,616 P 2d HHI 1198(11;
Pnacua v Slate, Cl. App Dp No. 46 (File
No. 61641, 633 I*.2d 1033(1980.

Cited in (iullnrdi- v. Slate, Sup. Cl. Op.
No 794 IFile No 16001, 497 P.2d 9.1
(19721. Slate v. Neaae. Superior Court, lat
Jud. Dial., Cr. No 72-23 11972); Ravin v.
Slat,—. Sup Ct Dp Nu 1160 (File No.
2136), 537 P.2d 494 (19761. Loyland v
Slate, Sup. Ct. Dp. No. 1263 (File No.
27191, 549 P2d 1182 «19761; City of
Kodiak v. Jackson. Sup. Ct. Op. No. 1741
IFile No 34801, 584 P.2d 1130 (19781;
Weatdahl v. Slate, Sup. Ct. Dp. No. IHIH
(File No. 39281, 592 P2d 1214 (19791,
(Irnliam v. Slate, Sup Cl Dp. No. 2403
(File No 40921, 613 P2d 211 11981);
Ketrler v. StiilU-. Cl. App Op No. 47 (File
Noa 6009.51181.634 P 2d 561119811, City
ofAnchorngev Richnrda, CI App Op. No
1731File Noa 0.187.0459,6504.0540), 654
P 2d 797 (1982), Crrary v. Stnte, Ct App
Dp No. 262 iKile Noa. 6777, 07781. 663
P 2d 226 (1983); Jenaen v Slate. Cl. App
Op No. 271 (File No. 74881, 667 P 2d 188
(1983); Stole v. Murnn, Ct. App. Op. No
277 (File No. 76141. 667 P2d 7.14 1198.1i

n auhalantive criminnl olTeriM-. 42 AI R
1498. 49 ALR 1392. 6H AlLIl 1756. 142
Al.Il 555

Klled of etiilita* on civil loilnlilv nl |ai
aon driving automnhile while under inllu
ence nf liquor. 66 Al.R 327

Degree or nature of intoxication for
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Diii|phmaill nlill mi- nr nrilmnni'i’ niiikin* <
n criminal ollenso In lijwrnl<* nil nillnmo-
liilo while m [ImI condition, 142 Al.ll peh

Whnl mii "motor vehicle" wllliln slat-
ulrn ninkinii il nn ofiansr In drive while
intoxicated, 88 Al.I(2d 1HO

Right In Irinl bv lurv in crinnnnl pros-
ecution for driving while Intoxicated or
similar nlicnsc, Hi Al.LRJd 137.1

Driving under lhe influenre. nr when

Ai.aska Statiitkh

8 28.35.031

Whnl nmounin lo violation of drunken
"view" no nn lo permit wnrrnnllenn nrrent.
T Al I;:1 1(38.

Whnl cnnnlilulen drivinx. operating. or
tieinx in control of motor vehicle for
purponen of drivinx while intoxicated ntat—
ule or ordinnnce, 9.1 Al.ILId 7.

Reckless drivinx nn lenner included of-
fense nf drivinx while intoxlmled or aim-

addicted In Ihe line, of drugs ne criminnl  ilnrchnrxe. 10 ALIMIh 1262. o
olTeliee. 17 Al.R.Id HI6 Denial of accused* rnpient for initial

Applicninlily. lo oprrntlim of inolnr  Contact wilh nltorney — drunk drivinx
vehicle on private properly, nf lexmintion ~ cnnen, IH ALLK4lh 705.
ninkinx drunken drivinx n criminnl o-
feline. 2H ALIf.1d 038

S<*c. 28.35.031. Implied consent, (nl A person wno operntes or
drives a motor vehicle in this stnte or who operntes nn oircraft ns
defined in AS 28.35.030("11110r who operates a wntercrall ns defined
hﬁ AS 28 35.030 wii2i shall he considered to hnve given consent to a
chemical test or tests of the person’s breath for the purpose of
determining the alcoholic content of the person's hlood or breath if
lawfully urrested for nn offense arising out ofacts alleged to have been
committed while the person was operating or driving a motor vehicle
or operating nn aircraft or a watercraft while intoxicated. The test or
tests shall be administered at the direction ofa law enforcement officer
who hns reasonable grounds to believe that the person was operating
or driving n motor vehicle or operating an aircraft or n watercraft in
this stnte while intoxicated.

(b) A person whooperates or drives a motor vehicle in this stnte shall

be considered to have given consent to npreliminary breuth test for the
Burpose of determining the nicohnlic content of the person's blood or
reath. A law enforcement officer mny administer a preliminary
breath lest ut the scene of the incident if the officer hns reasonable
grounds to believe that n person's ability to operate a motor vehicle is
Impaired hy the ingestion of alcoholic leverages nnd that the person

(Il was driving a motor vehicle that is involved in an accident; or

21committed a moving traffic violation.

lei Before administering a preliminary breath test under (bLofthis
section, the officer shall advise the person thnt refusal mny be used
against the person in a civil or criminal tLtion arising out of the inci-
dent and that refusal is an infraction. If the person refuses to submit
to the test, the test shnll not be administered.

<dl The roHull ofthe lest under (hi of this section may he usisl by the
law ciilntrciiienl oflicet to ilelernuiie whether Ihe (Inver should be
arrested.

(el Kefti.al to submit to a preliminary breath test at the request of
a lav: enforcement officer is an infraction.
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(0 Ifadriver is arrested, the provisions of (a) of this section apply,
The preliminary breath test authorized in this section is in addition to
any tests authorized under E()al or this section. (S 1ch 83 SLA 1960; nm

§ 11 ch 129 SLA 1980; am
1983)

Effect of amendments. — Tho 19H0
amendment, In present subsection In),
Ineerted "or hrrnth" in the find eenlenre
end suUtituted "intoxicated" for "under
the influence nf intoxicating liquor" in Ihe
first nnd necond nentencen.

The IHS2 amendment, In prenenl sub-
nection (nl, iinerted the lanxunxe

NOTES TO

Edltor'n nnlen. — Anchorage v. Oels-r,
Sup. CT, Op No. 1824 (Kile Non 401(1,
4(i:i7. 3827. 40481. 592 P 2d 1187 119791.
nnd other cam-" cited In the noten below,
were decided prior lo the ennctment of AS
28.35.0.15. which authorize* the adminia-
trntion of n chemical lent without connent
in certnin circutnidancen to determine the
amount of alcohol in breath or hlood.

Conaent to breathalyzer tent when
driver operaten motor vehicle In atate.
— Itindear from thin nection thnt adriver
connentn lo lake the breathalyzer teal
when he opernten a motor vehicle in the
Stnle of Alaska State v. Ncane, Superior
Court. latJud. Dint.,, Cr. No. 72-2.1119721

Annlynin of thia aectlon and AS
28.35.032 Hemnnntratea Che legialalure'n
intention thnt drivers be considered lo
hnve consented to a chemical led for
determining the alcohol content of their
hlood and Ihat refuaal on the driver'n part
to Aubmd to auch n tent will trigger certnin
npecified consequences. Wlrz v. Stale, Sup.
Cl Op. No. 159.1 (Kile No. 35161, 677 P 2d

227 119781
An lhe nupreme court analyzes the leg

inInlure’n intent in enacting thin nection
nnd AS 28.35032, the sections provide
that the operator of a motor vehicle in
Alaaka has consented to chemical teals of
his blnod'n alcohol content nnd that after
the arrested operator refuses lo take the
chemirnl tent, lie muat he advised of lhe
consequence* (lowing from his contem-
plated refusal The nnrnlee must Ix
|N-rinillcd io reconsider his refusal in light
ol llud Milorinnlnm Wlrav Stale. Sup IT
Op No IMCI (Kite No 35161.577 P 2d 227
119781

Applirsllon of case law. — Munic-

16 ch 117 SLA 1982; am 5 16ch 77 SLA

bexinninx "or who operntrn on nircrnfi*
nnd endinx "dewrilx-d hy AS 2815 01(1
(0(2)" in lhe find nontencennd Innerled"nr
oprrntinx nn nircrnfi or n wnlercrnft" In
the find nnd necond nentencen.

Tlie 1981 Amendment ndded subsection*
(Id, (cl, (dl, (el, nnd (O.

DECISIONS

ipality nf Anchorage v Serrano, Cl. App

Op Nu. 115 (File No. 6275), 649 P 2d 211
(19821, and Cuolcy v. Municipality of
Anchorage,Cl. App. Op No 114(File Noa

5859. 6112. 61511. 649 P2d 261 (19821.

apply to only three categories of cases: 111
canes fnrmnlly joined wilh those decided in

Serrano and Cooley; (21 cases in which sup-,
prcsaion had already tieen ordered on or
before August 0. 1982; and (3) cases in

which breathalyzer testa were adminis—
tered after August 6.1982. State v. Immh,

Ct. App Op No. 119 IFile No. 70711. 649

P.2d 971 (19821.

Statutes do not explicitly grant right
to refuse teat. — Neither thia aection nor
AS 28.350.12Inl explicitly grants or
recognizes a right on the part of an
arrestee lo refuse lo tnke n breathalyzer
test. Wirz v. Stale. Sup. Cl. Op. No. 1593
(File No 35181, 677 P.2d 227 (19781

One required to lake a breathalyzer tent
under this section does nol hnve any statu-
tory nr constitutional right lo refuse lo
lake if Pearsv. Slate. Ct. App. Op No. 309
IFile No. 6783), 672 P.2d 903 119831

Nor do they Impose mduty upon the
arresting officer lo advise the driver
that he has the right to refuse lo take
the teat. Wirz v. State. Sup. Ct. Op. No.
1693 IFile No. 35161. 577 P.2d 227 09781.

Neither this section nor AS 28.35.032
require* that the arrested operator be
advised hr has the right to refuse to take
a chemical tent for the purpose of
determining Ihe nlcohol content of his
lil.hh) YWh/ v Sinle,Slip IT Op No 1591
iFilr No 36101. 677 P2d 227 (IH7HI

One required In lake a hrealhalyzer lest
under thia seelion doe* not have to he
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advised IIml he does nol Imvr In lake

examination Penra v Sinle. Ct App Op

No 309 iSile No 6783), (.72 I*2d 903
1

And the nupreme court would nol
Imply a requirement lhal on nrrrnler
I>e advlaed lhnl hr him Ihr ri|<ht In refuse
lo take a hrenlhalytrr test Win v sinle,
Sup. Cl. Op Nu 1593 *Kilp Nn 3511.1,577
P 2d 227 119781.

Given lhe absence of ii specific require-
ment that arrestees he advised of a right tn
refuae to undergo the rlirioiriil leal, il
would be innpprupriate fur lhia rnurt In
engraft auch n requirement nntn lhia aec-
tion. Win v. Stale. Sup I' Op No 1593
(File No 35|f>>577 I' 2d 227 119781.

Although aevernl atnlra hnve ihna. il In
provide that Ihe nrrealee hnr n right In
refute to Inke n hreathalyier leal nnd. fur-
ther. that the nrreating officer muat
inform him nf auch right, Alimkii‘'a Icgisin
lure haa not adopted auch pmviana Wirr v
Stale, Sup ClI Op. Nu 1593 (Kile Nn
35161. 677 I* 2d 227 HI7HI

Advice lo arreater confuted about
righla. — Where ni- nrrealeil jieraon
refua< i lo tuhmll to n hrenthnlyzcr teat,
the leiminislcring officer muat Inquire
into the nature of (hr irfuaul nnd. if il
appear* that the rrfuaiil ia hated nn n con-
fusion about the pertnn'a right*, the officer
muat clearly advme that pertnn Ihnl Ihe
right* contained iri the Mirnndn warning
do not apply tn the hrenlhnlvzer domina-
tion. Graham v. Slate. Sup. Ct Op Nn
2403 (File Nn. 40921,633 P 2d 211 119811

Wamingn of conterpiencea of
refuaal. — While evidence of Ihe warnings
given regarding lhr consequence* of
refuaal lo lake a breathalyzer leal may
have been relevant In the issue of mens
rea. the ahtence nf more detailed warning*
regarding penaltiea for refuaal did nol
deprive defendant nf due proreaa nr
warrant a direct.—-| verdict of acquittal in
hia favor Svrdlund v Municipality of
Anchorage, Ct App Op No. 301 iFile No
75811, 671 P.2d 378 .19831. rmialruing
municipal ordinance

Thia aectlon and AS 28.38.032 do nol
contemplate nn evidentiary uae of Ihr
fact of refuaal In aulrmlt lo a
breathalyzer teat. Puller v Municipality
of Anchorage. Sup CI Op No 1375 «Kile
No 32321.574 P2d 1285i1978i

Preerrvallun nf lirealh anmplea.
Hue prta*eaai Inime nl [he Alimkli I 'nimIllil
linn requirea pruarriilum In make reaann
able effort* to prraeive breath aampleut tn
lake other atepa In allnw drfrndanl In ver-
ify re*uil* uf brealhalyrer leal- Munic-

ipality nf Anchorage v Serrano, Cl. App
Op No 115 IKile Noa 6447. 6724. 67251,
649 I*2d 250 119821

mtight In eounael before brealhalyrer
leal. When ii peraon in nrreated for
ola<inliiig n motor velurle lii violation uf
atalr nr haul drunken driving nrdinancea,
and requeata lo roninrl nn ollorney, thn
nrrealee muni lie afforded n rcnaonnhle
opportunity tn do ao Imbue tieing irquired
In decide whether nr nol to nuhmit lo a
hreitlimlyrer teat, and where arrraleo ia
denied lhnl opportunity, nulmequenlly
nhinined evidence, whelher in form of teat
reaulta or of refuaal lo lake leal, muat Ih—
suppressed Cnpehn v. State. Sup Cl. Op
Nn 2617 iKile Nna 6453. 57681. 259 P2d
1260 09831

The alnlulury righl In cnnlacl nnd con-
anil wilh counael prior lo being required to
decide whelher or nut In nuhmit In a
hroiilhiily/or leal m not an nhaolute one,
whirh miglil involve a delay long enough
(n impair lealing rraulla. hut rather n lim -
ited one of itOnnnnhle time nnd npportu-
nily lhnl ran la- reconciled wilh the
implied conaent statute*. Co|>ehn v. Stale,
Sup. Cl. Op No 2617 IKile Nna 5453,
57081, 259 P 2d 1206 119831.

A peraon aimpected of driving while
intoxicated hod a statutory righl in contact
nn attorney la-fore deciding whelher or not
to submit lo a hreathalyier teal if ill he
requested an opportunity tn contact an
attorney, and 121 granting lhe requeal
would lint involve a delay long enough lo
impair leal reaulta. Svedlund v. Munic-
ipality uf Anchorage, Ct App Op. No. 301
tKilo No 758H. 671 P.2d 378 (19831.

A hreathalyier eaam ia not a “critical
alnge" at which the constitution requirea
counsel's presence Svedlund v. Munic-
ipality of Anchorage. Ct App Op No. 301
IFile No 75811, 671 I' 2d 378 (19831

While n defendant haa a statutory right
to contact cuunael, where he never
requeated an opportunity to contact coun-
sel and there wa* nothing in the record lo
show tliul the |[Hice affirmatively
interfered with any nttempt by defendant
to obtain counsel, he waa not denied right
tn counsel Svrdlund v. Municipality of
Anchorage. (‘'( App Op. No. 301 IFile No
75811.671 C2d 378 119831

Mirnndn  righl*. -  Defendant*
constitution!!, sight* were not violated by
nol informing nm of hia Miranda righla
pion in asking him In Inke n hrenlliolv/er
eanm Svesl'.ml v. Mumcipnhty of
Anrlinrnge.i | App Op No. 361 iFile No.
75811, 671 P2d 378 119831, construing
municipal Inw
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Vlilrotajie recording nf defendant
while d breathalyzer examination Waa
being ndminialered la him and while he
performed other aobriety teat*, made at
alnte trooper hendgoartera following
defendant™* arrral for operating a motor
vehicle while under tho influence of
intoxicating liquor lunw driving while
inluiicatedl, did nol violate defendant™
right tn privacy under Alaaka t.'unat , art
I, 1 22 Pnlrner v. Stnle, Sup. Ct. Op. Nn
20021FIIn Nn 36511,664 I*2d 1106 (111791

The Implied Conaent Statute waa
Intended In provide aN excluaive
method for obtaining direct evidence
uf a auapcct'a blood uleohul content, ahaent
llia or her expiesa cunaeot to the uae of
enmr oilier form of tenting Anchorage v.
Gelier, Sup CI Op No 1824 (Kiln Noe
4616, 4037. 3827, 40161, 692 I’ 2d 1187
(19791.

No other chemical teat allowed after
breath teel refused. — Tlie exprea* lan-
guage of AS 28 35 032inl, coupled with Ihe
legialnlive hialnry nf the Implied Conaent
Statute, lend* tn the rnnclution thnt In
enacting the Implied Conaenl Statute the
Irgiataturr intended Ihat once a breath
teat had Iwen refuaed no other chrmirnl
teat would la-allowed Anchorage v. Geber,
Sup Ct. Op No 1824 (File No* 4016.
4037. 3827. 40461, 692 P2d 1187 (19791

tn proeecttling a charge of operating a
motor vehicle while under the influence of
Intoxicating liquor Inow driving while
inloxicaled!l, Inw enforcement official*
cannot utilire the reaulta of a blood alcohol
(eat, when lhe hlood uned in performing
the teat wna eilracU-d from the accused
against hia or her will, after refusal to sub-
mit to a breathalyzer examination.
Anchorage v. Getter, Sup. Ct. Op. No. 1824
*File Noe 4016. 4037. 3827. 4046). 592
P.2d 1187(19791

Uae of aearch warrant — The implied
conaent atntul* dm-e not constitute eri
affirmative prohibitum against the inde-
pendent mean* of using a search warrant
to obtain n sample of hlood from a pernon
who line refused P) submit to n
breathalyzer lest affer being arrested for
an offense arising from nn act committed
by him while driving under lhr Influence
oi' intoxicating liquor. Pena v. Stale, Ct
App. Op No 245IFile No. 6174). 664 P.2d
169 (19831

mimitation for purposes other than
DWI prosecution*. AS 28 35 632Inl
rnnnot be resincinl to apply solely Iu
driving wlule intoxicated proaecution*,
nnd to Ihr rtirnl that the statute, by
providing lhnl “ii chemical teat shall not he

given" following n hrealhalyier refusal,
affirmatively limits the manner in whlih
evidence of intoxication mav Ih-obtained,
iln limitation muni apply wilh equal force
in all pmereulions "arising mil nf ail*
alleged lu hnve IH-en committed while the
defendenl was operating or driving u
motor vehicle while Intoxicated." Pena v
Sinle,Ct App Up No 245IFile No. 01741,
664 P.2d 169 11983).

e Thia aeilom dor* mil apply jusl to the
offense nf driving while inloxleaU-d toil
iilso lo any offense which arose out of nils
which wrre conunittrd while e peiaon was
driving while intoxicated Pear* v Stale,
Ct. App Op No 369 IFile No 67831, 672
P 2d 90311983).

"Chemical leal" means any ehrmicnl
lest.  The language of AS 2H36()32Ini
elating thnt after refusal to submit to a
leal of Ihe breath, "a chemical leal nhnll
mil Ih-given," means nny chemical (ext. Ih-
Il of Ihe hrealh, blood, urine or otherwise,
and not )u*t a chemical teet of the breath
Anchorage v Getter, Sup. Cl Op Nn 1824
(File No* 4616. 4637. .1827. 4646), 592
P.2d 1187 11979)

Defendant ahould hr permitted to
rheck the aprclflc ampoule* used In
his breathalyzer teat laiiidi-ninir v.
Slate, Sup Cl. Op No 1254 (File No
270H, 548 P 2d 376 11976)

Since lhey could he evidence of pro-
priety of leal. — The le»l anil reference
nmpouh-a could |h- piohutive evldenrr of
lhe propriety or impropriety of lhe
hrenthnlyzcr leal Lauderdale v. Stale,
Sup. Cl Op No 1254 IFile No. 27811,548
P.2d 376 (1976)

Denial of right to analyze compo-
nent* ia reversible error. - Where
defendent wna charged with operating a
motor vehicle while intoxicated, denial of
the righl to mnke an analysis of some of
Ihe component* of lhe breolhalyzer
machine. Ihnl i«to »*y. to "crn**—c»«inine"
the reeult* of the le»t, would bo reversible
error without any nerd for a showing of
prejudice Il would Ih-ii denial uf nrighl lo
n lair trial, and n fair Iriul is essential In
affording an accused due process of law
Lauderdale v Stele. Sup CI Op No 1264
IKile Nn 27611548 P 2d 376(1976)

Discretion of district court properly
exerciaed In requiring production of
ampoule* used In hrealhalyier (eat.
See Lauderdale v Slate. Sup CI Op No
1254 |File No 27611 548 P 2d 37611976)

District court was COITECt In sup-
pressing rraulla of breathalyzer (rat
whrrr state unable to produce
ampoules used In leal. — See ljiuderdnle
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v. Hula, Hup. Ct Op. No 1254 IKile No
27611, 648 I*2d 376 (19761

Mule ennounrnl generally to have
proepecliva effrrl hut alao to have par-
tial retroartiw effrct.  Sre biuilenlale
v. State, Sup Cl Op No 1264 (Kile No
27811,648 |'2d .170 119761

Applied In Nelaon v Stale, til App Op
No 129 IKile No 62221. 650 I*2d 426
I10H 21

Anchorage. CI App Op No 67 IKile Noa
4946, 4948. 62881, 1116 |'2d 1197 (I9MII,
Lilllilipilal v llrpnilineiil of I'lih Safely,
Sup Ct. Op No 270.1Kile No 7(1761,074
I’ 2d 7Bfl <198.11. Jensen v Stole, Ct App
Op No 2/1 (Kile No 74881.067 I*2d 188
119831

Cited in Coleman v Slate. Cl App Op
No 229 IKite No 72161. 1158 I'2d 1384
119831

Quoted in Himpaon v Muniripolily d-

Collateral reference*. 60 ('.1S, susM-el rhemiral wilmely tesl under
Motor Vehicles. « 164 16 Implied consent law. 95 Al.It3d 710
Duty of Im* enforcement officer lo offer

Se-c, 28.35.032. Refusaltosubmittochemical test. (nlfa person
under arrest rofufiCH the request ofn Inw enforcement officer to Hubmit
U? a chemical teat under AS 28,35.031(a), nfler I|e|n% advised hy the
officer that the refuaal will, ifthnt person was arreHteil while operatmg
ordriving a motor vehicle for which a driver'a license in required, result
in the denial or revocation of tlie license or nonresident privilege to
drive, that the refusal may he used against the person in a civil or
criminal action or proceeding arising out ofan act alleged to have lieen
committed hy the person while operating or driving a motor vehicle or
operating an aircrull or a watercraft while intoxicated, and that the
refusal is a misdemeanor, n chemical test shall nol In* given, except as
provided by AS 28.3fi.03fi.

b) IRepealed, ,<f25 ch 77 S1.A 198,71

C) Refitted. 5 ch 77 s1.4198.7/

d IRepealed, ft25 ch 77 SI1.A 1983..1 .

e) The refusal of a person lo submit to a chemical test of breath
under (a) of this section is admissible evidence in a civil or criminal
action or proceeding arlsm_? out of an act alleged to have been
committed hy the person while operatln? ordriving a motor vehicle or
operatin‘g nn nircrnfi or watercraft while intoxicated. .

(0 Refusal tn submit to the chemical test of breath authorized by AS
28.35.031(a) iHa class A misdemeanor.

(9)  Upon conviction of a person under this section, the court shall

impose a minimum sentence of imprisonment of not less thnn 72 con-
secutive hours and a fine of not less than $25(1 if the person has not
been previously convicted in this or another jurisdiction of driving
while intoxicated under AS 28.35,030 or another law or ordinance wilh
substantially similar elements or refusal to submit to u chemical test
under this section or another law or ordinance with substantially sim-
ilar elementM. Upon conviclioii under this section the court shall

impose a minimum sentence of imprisonment of nol Ichs thnn 20 con-

secutive dnys nnd a fine of not less than $500 if, wilhin the preceding

i 28 35.032 M /toh Vitin i.ra » 28 35.032

10 years, the person has been previously convicted once in this or
anotherJurisdiction ofdriving while intoxicated under AK2M35 030 or
another law or ordinance with substantially similar elements or
refusal to submit to a chemical test under this section or another law
or ordinance with substantially similar elements Upon conviction
under this section the rourt shall impose a minimum sentence ol
imprisonment of not less than 30 consecutive days and a fine of nol less
than $1.000 if, within tho previous 1o years, the [ierson lias been
previously convicted in this or anotherjurisdiction of more than one of
the following offeiiHes or has more than once [>een previously convicted
ofone of the following ofTenses: (1 1driving while intoxicated under AS
28.35.030 or another Inw or ordinance with substantially similar
elements; (2) refusal to submit to u chemical test under this section or
another Inw or ordinunce with substantially similar elements. The
execution of sentence inny not bo suHM>nded nor may probation bi-
granted except on condition that the minimum imprisonment provided
in this section Ih nerved. Imposition of sentence may Not lie suspended
If the offense involved driving a motor vehicle for which a driver's
license is required, the person's driver's license shall lie revoked under
AS 28.15.181. In addition, the court shall order, and a person convicted
under this sec.ion hlihll undertake, for a term specified hy the court,
that program ofalcohol education or rehabilitation that the court, after
consideration of anz information compiled under (hi of this section,
finds appropriate. The sentence imposed by the court under this subsec-
tion shall run consecutively with any other sentence of imprisonment
imposed on the committed person.

(hi Exceptns prohibited bﬁ federal law or regulation, every provider
of treatment programs to which persons are ordered under (g) of this
section shall supply the Alaska court system with the information
regarding the condition and treatment ofthose persons ns the supreme
court may requwe by rule. Information compiled under thin subsection
iHconfidential nnd mnY only be used by ncourt in sentencing a person
convicted under (g) of this section, or hy an officer of the court in
preparing a pre-sentence report for the use* of the court in sentencing

a person convicted under (g?of this section.

(i) A iierson who is sentenced to imprisonment for 72 consecutive
hours undpr gg) of this section nnd who is not released from imprison-
ment rller 72 hours may not bring an action against the state or a
municipality or its agents, officers, or employees for damages resulting
from the additional period of confinement if

(1)  theemployee oremployees who released the person exercised due
care and, in releasing the person, followed the standard release proce-
dures of the prison facility; and

<) the additional period of confinement did not exceed 12 hours.

~(J) For purposes of this section, convictions for Isith driving while
intoxicated nnd for refusal lo submit ton chemical tesl of breath under
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KfTecl of amenilnimla. IV 1960
amendment, Inauliarcllon Inl. married Ihr
language iH'KinniriK "aud lhal Iin- rrfuanl
may” and ending "under (hr influence of
iniotirallnii liguor", in ‘auhaeclinn 'hi,
Inaerted "or d.r|V|n?” In llia (iral aenlriue
and In paragiaph I11 and *m operate" in
Ihr drat aentenre. In auhaerlion <cl.
Inserted “or drive” in the Inal aenlrnce,
and tn *uhee«llon Idl married “nr driving"
and auliallluled "denial nf' far "denial or *
Th* aniandmrnl alan added anliarrlifin Irl.

Hie 1982 amendment, in auhaerlion Ini,
Inaerled "If lhnl perann waa nrrealed while
uFa|attnK nrdnvinir umotor vehicle." noli
allluled "licenae nr nnnreaidi nt privilege
Uidrive* for "licenae nnd" nnd "innlor vein
claor Qperatln? an airrrnfl nra wnterrrnfl
while intoxtralrd, nnd ihnl the refusal [mm
miademeannr'Tnr "velnrle under he tnflu
eneo of Intoxicating liquor,” nnd ndded
"vioepl aa_provided hy AS 2H15011" In
the end. in auhnectlfili Ihl, auhatilulfd
“intoxicated" for "under the influence of
intoxicating liquor" in pnragruph 111and

NOTKHTO

Editor'a nulra.  Anchorage v (ielier,
Sup (‘I Op No 1824 <Kile Non 4016,
<037. 3827. <0461. .692 I’ 2d I1IH7 11711,
filed in Ihe nntea In-low. decideil prior
lo lhe enactment uf AS 6 1l.I,which
aulhoricra lhe ndmmiatrrlinn of n chemi-
cal leal without conaenl in certain cireurn
alancra lo delerrulne the amount nf alcohol
in breath or hlood

Furpooe of aection. Tina arclinn,
which dirmla Ihe Depiirtmi-nl of I'uhlir
Safely lo auapend or revoke the lirenaea of
thoae who refuae lo auhmit lo a
breath nnalyaia, ia merely an internlll
operating procedure lhnl provider a
aanclion for lhoae pcranna who refuae to
eubmit to lhe teat in order to compel
aubmiaaion to a teal that providea evidence
of intoxication, and although Ihia arclmn
may have the effect of keeping tlie roada
«afe from drunk drivera hy «ualiendmg Die
licenae* uf Ulnae who refuae lhe teal, Ilim
waa nol nn inlrndid aininlorv purpnae
Lundquiat V ThqullllllI'l id I'lh  Solely.
Sup. Ct Op No 27631File No. 70751,1174
F2d 780 ilim.li

married "or nonrraidenl privilege In drive
nnd Ihnl the rehianl ia n miadenmnnor in
pningiaph 121, in auhaerlion (ill. deleltd
'within lwo yenra previoua lo hia arreat"
following "AS 28 lift 0.12 and married "or
id leluanl In aiihrilll In a chernirnl leal id
hrentli under Ihia artlinn® nnd "or revo
cnllon”, in_ auhaerlion ‘el. aoliaHliitrd
“innlor vehirle or igiernlinK an aircrafl or
walerrran while irilniicAled™ for "vehicle
under Ihe influence nfIntoiiralinK liquor"
nl lhe end. nnd ndded auhaecliona If) Il

The 1963 arnrndmenl, m euheeclinn let,
modified Ihe Internal reference following
"anhmil lo n chnnirnl leal," married "for
which a driver'a licenae ia required"
followiriK "driving a motor vehicle," and
deleted "aunlienainn." preceding “denial or
rrvncatinn”; repealed aulMeclinna Itd. lei,
and nil. In auhaerlion If*, revived Ihr mler-
nnl reference, rewrote aubaretum Ig), and
nddml atihaecltn|l IJ{

U-glalatlvr hlalory rcporta.  For
ref»irl un Ch 71. SLA 1972 IIICHSII 383
nm IlI. are 1972 linuw Journal, p MM

DECISIONS

The Implied Conaent Statute waa
intended tn provide an excluaive
method for obtaining dlrrcl evidence
of ii aimport'a hlixid nlcohol conlenl, nhacnl
llia or her expieaa conaent lo Ihe uae of
aome other form of trating Anchorage v
(filer, Sup Ct. (Ip No 1824 IFlit Noa
4616, 4037. 3827. 40461. 892 1*23 1187
(1979)

Conalllulinnalily of aubaeclion If).
SiilHM-clmn <0 id Him aection la renaoniddy
related lo the publir purpoae nf obloinuig
evidence ofdrunk dtlvmg Jenaenv Stale,
('l App Op No 271 iKile No. 74881, 667
[>2d 188 1198.11

Subacclinn rfl nf Ihia aectlon ia auffi-
Ciently nnnlogmm In a alnlute punialilng
concenlmenl of evidence aucii ur AS
Il fdililO to anliafy auhatnnlive due pru-
ceaa JenM'ii v Stale, Ct App Op No 271
iKile Nu 74H8I. 667 I' 2d I88H9H3!

Sliliaei lloll 1[I of lila aivlllill i'M* not
violate ihi- prohibition again*! cruel nnd
ominind pimiahmenl amre ingaiaitig pun
lahment lor reluaal to lake a hreathalyrer
leal aervea lhe legilmuile public gonla of

10

«

>

ft 28 .350.32

deterring auch lomlurl and enaurmg lhat
auch conduct will not hem-lit a defendant
nnd lha penolly doea uni reaull In auh-
Jrcluig a defendant lo piiniahment out of
prigairtion In Hie conduct In which he haa
engaged .lenaen v Slate, Ct App Op No
271 IKiln No 74881. 667 I*3d 188 119831

Kimlahlng a refuaal to tnke a
hfathalyrer leal lienra a lair and aulmlan
1hl relation In lhe leg’tiniate govern
menial objective of gathering evidence of
|KNuihle drunken driving and doea nut
deny equal protection Svrdlund v Munic-
ipality of Anchorage, CI App Op No. 301
IKile No 7881L 1171 I'2d 378 (IMS),
rnnnlruing muniripal proviaion nearly
Identical lo aulmeilion Hi of Ihio aaclion.

Miranda righla. Defendants
mnelilulionnl righla were not violated by
nol informing luni nf hia Miranda righla
prior In nakmg him lo Inke a hreathalyrer
exam Svedlund v. Municipality of
Anchorage, Ct App Op No 301 (Kile No.
76811, 671 I*2d 378 119831, conelruing
municipal law

No either rhrmlical leal allowed after
breath teat refuaed. - Hie expreaa lan-
guage of niilieection (al, roupled wilh (he
legialatlve hlalory nf (hr Implird Conaenl
Statute, Inula lo the ronduainn thnt In
enacting Ihe Implied Conaenl Statute the
legialalure intended Ihnl once a breath
leal had lieen refuaed no other chemical
leet would lceallowed Anchorage v. Geber,
Sup ClOp. No 1824 (Kile Non 4016.
4037, 3827. 40461, 692 I' 2d IIH7 119791

The language of lhia aection providing
Ihat. upon a pernon‘a refuaal to auhmit lo a
chemical te*t of hia breath, "a chemical
leal alinll not Im-given," meana that Inw
enforcement olTirinla are precluded from
performing other chemical teeta in order lo
determine whether alcohol in preaent in
Ihe peraun'a blood Anchorage v (leher.
Sup CIOp No 1824 <Kile Noe 4016.
4037. 3827. 4<M6>. 692 I*.2d 1187 (1979).

In pmeeculing a charge of operating a
motor vehicle while under Ihe influence of
intoxicating liquor Inow driving while
in(oiicnU-d|. law enforcement official*
cannot ill due the reaulla of a blood nicohol
leal, when the blond uned in performing
lhe leet wna extracted from the nccuaed
ngainet hia or her will, after refuaal to aub-
init toa hrriithaly/er examination.
Anchorngcv Uclier. Sup Ct Op No. 1824
IKile Noa 4016. 41)37, 3827. 40461. 692
I*2d 1187 H979)

Thrmli-ol teal" meana any chemical
‘eat. The language of autwrction lal
amting that niter n-fimol to auhmit to a
teat of the breath, "a chemical U-at nhnll

Mirfim v kiimixm
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nol Imgiven," meana any iliemtrnl (eat, lie
Il nf the breath, hlood, urine or nlherwiae,
and nol jual a rhernirnl (rat of Hir lirenth
Anchoragev lleU-r.Sup CI Op No 1824
IKile Noa 40111, 4037, 3827, 40461, 692
*2d 1187 119791

There lann due prncea* requirement
Ihal a peraon lie advlaod of lhe right to
refuae lo auluiiil lo a hreallinlyrer exam-
ination Calmer v Sinle. Sup Cl Op No
2002IKile No 36611.604 I’ 2d 11060 9701

While aiihnerlton (nl of llila aection
prohibit* Ihe giving nfnny other hlood leal
when the pernon nrrealed refuaea lo ah-
mit In n hrnilhnly/er eanmllinlinn, 11 doea
nol nlherwiae grant or rrcngnite a right nn
Ihe pari of Ihe unrated |M—rann tn refuae
lhal examination I'nlmer v Stale, Hup
Cl Op No 2002 (File No 36611004 I' 2d
110611979)

Illghl In refuae leal laonly lo protect
agalnat forcible aubmiaaion lu teat. ~
The righl nf rrfuaal conlnined in auliaec-
lion in) ia Ui only prnlrcl an individual
from being phyaicnlly forced lo auhmit to
the teal Stale v Neaae, Sigierlor Court,
lal Jud Dial.Cr No 72-23(19721

There ia no righl Involved requiring
aaaialanre of rounarl. — Hie right lo
refuae lo lake (hr brrilHmlv/er teal under
auliaertinn (nl I* only lo prolecl a perann
from lieing phyaicnlly forced lo auhmil lo
Ihe leal, and aince there ia implied conaenl
lo the teat under AS 28 36 O.'ll, Ihere ia no
right thnt can Im- knowingly waived which
would require Ihe aaaialanre of counael
Sinle v. Neaae. Superior Court, lat Jud
Dial.Cr No 72 23(19721

The rriulla of the hii-nlhiilyrrr leal are
nonir»limnnial in nnlure. therefore lhe
proviaionn uf Miranda v. Arimna. 384 U S.
436, 86 S. Ct. 1602, HI I. Ed 2d 694. 10
A 1, K3d 974 I HHiOl du nol apply State v
Neaae. Superior Court. I»t Jud Dial . Cr.
No 72 23 119721

Where ndriver operated a motor vehicle
in Ihe Sinle of Alaaka nnd waa lawfully
nrrenird fur operating a motor vehicle
while nndrr lhe influence -loxicaling
liquor, auch driver had no r lo refuae
Inking llu- hrenlhalyn-r teal, and auch n
leal doea not violate nn individual™ right
ngninal aelf-incriminudon Therefore, the
uliaeme of counael ia immaterial aince the
drtvrr had nn righla which cuunael might
luive uaaialcd him in nanerling, Stale v
Neaae, Superior Court, lat Jud Drat., Cr,
No 72-2.111972i

Itighl lo cuunael tiefnre hrealhalyier
leal. — When a pernon in nrrrnird for
operating a motor vehicle m violation nf
alnte or local drunken driving nrdinnncen,
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and requrata lo contact nn attorney, llir
arreatee mual lie afforded n reaannalile
(filmiitunity lo do no fa—fore being required
lo decide whether or nol lo auhmit In n
breathalyier tMt; and where arreatee la
denied lhnl opportunity. auboequenlly
obtained evidence, wlirllu-r in form of leal
rraulla ui of rrfuaal In lakr Iral, mual lie
mupprtaaed. I'nprlin v Sinlr, Sup. I'l Op
No 2017 IPile .'or MM, MOW. 259 I*.2d
1200(10831

The alalulnry right lo 'ennlart nnd ton-
null wilh rnun«el prior lo lietng rrquirrd In
decide whether or nol lo nuhmit In n
hrrnlhnlyrer leal la nol nn nhnolule one,
which might Involve « delay lung enough
In Impair tealinK rraulla. hul raihrr nlim
ited one of rrnaonnhle tune nnd opportu-
nity lhal run tie reconciled with Ihe
implied conaenl atalutea Coprlin v Sinle,
Sup. Ct. Op No. 2(117 IFile Noa fdfill,
57081, 258 I*2d 120(1119831

A peraon auaprctrd of driviiiK while
intoiicnled had a atalutory right toroninrt
en nlinrney In-fore drridiriK whelheror not
lo aubrnil lo n hreathalyrer teat if ill he
requralrd an opportunity to conlinrl nn
attorney, nnd (21 granting lhe rrriur.it
would nol involve @ driny long enough lo
impair lent rraulla Svedlund v Munic-
ipality of Anchorage. Ct App Op No 301
(File No 75811671 I’ 2d 37H HOH.1i

A brenthnlyier caain In not a “critical
ntngr" at which the conntitution requirea
counarl'n preaence Svedlund v Munic-
ipality of Anchorage. CI App Op No. 301
IFile No 75HIl, (./! P.2d 378 (19831

While a defendant hnn n ntalulory right
to contact counael, where he never
requralrd an opportunity lo contact coun
net nnd there wa* nothing in lhe record In
nhow thnt the police nffirrnotively
interfered with any attempt hy defendant
to obtain counael. he wan nol denied right
lo counael Svrdlund v Municipality of
Anchorage. Ct Aep Op No 3(11'File No.
75811,671 P2d 378(19831

Analyalaof AS 28.38.031und thia arc-
tion demonalrnlea lhe legialnlure'a In'.rn
tion lhal drivera I« conaldered lo have
conaenled lo n chemical teal for
determining lhe alcohol content nf their
blood and that refuaal on the driver apari
toaubnut to auch aleal will (rigger certnin
apecified conaequcncea W irtv Stale. Sup
Ct Op Nu 1593 (File No 3516*. 577 I*2d
227(19781

Aa lhe ailpteiiir inurl uualyn-a Ihe leg
lalalure'a mlnil iii eiuiiting AS 28 3511.'11

nd lhia arrtmn. Ihr recimtia provide lhnl
?he operator of a motor vehicle in Alaaka
haa conaenled lo chemical train of hia
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hlnod'a alcohol rolilenl nnd Ihal nfler the
nrrealed olieiator refnaea lo Inke Ihe chem-
ical leal, he mual lie ndviaed of Ihe conae-
quenrea fluwing frum Inn contemplated
refuaal The arreatec- mual In-permitted In
rerunnider Inn refuaal 1l light of Ihat Infor-
mation Wire. v. Stale, Sup Ct Op Nn

1593 IFile No 38161, 577 I*2d 227 119781.

Htalutra do nol explicitly grant right
lo refuae teat. < Neither AS 28 35 031
nor aulwerlinn Ini of lljla aection explicitly
grnnta or recognuea .Lright on the pail of
nn nireate* to refuae to lake ahrrnlhnlyrer
leal Wirt v Slat*~. Hup Cl. Op No 1593
IFile No .15161. 577 P.2d 227 119781

Nor do they Impoae a duly upon the
mTreating officer lo atlvlae lhe driver
that hr haa the right to refute to take
the leal Wirr v Sinle, Sup Ct. Op No.
1591 (File No 35161, 577 I' 2d 227 119781

Neither AS 28 350,11 nor lhia aection
requirea lhal lhe nrreatrd operator lie
advlaed he haa the right to refuae to take
d chemical leal for lhe purpoae of
determining Ihr alcohol content of hia
hlood Wirt v. Stale, Sup. Ct Op No 1693
(File No 35161, 577 P2d 227119781

Although oevero! atntea have rhoaen to
provide that the arreatee haa a right lo
refuae to take a breathalyier teat and, fur-
Ilher, that the arrraling officer muat
inform him of auch right. Alaaka'a legiala-
ture haa not adopted auch proviaoa Win v.
State, Sup. CI Op No 1593 iFile No.
3616). 577 P 2d 227 (1978)

And lhr aupreme court would not
imply mrequirement that an arreatee
Ire advlaed that he haa the right to refuae
to take a hreathalyrer teal Win v. Stale,
Sup Ct Op No. 1693 (File No. 35161,577
P 2d 227 119781

Ojvrn the nharnce of a apecifie require-
ment thnt arrcKtren In-ndviaed of o right to
refuae lo undergo lhe chemical teat. It
would lie inappropriate for thia court lo
engraft auch a requirement onto AS
2835031 Win v Slate,Sup Ct. Op No
15931File No 35101,577 P.2d 227119781

Tliia aection an-ma lo require that the e
nl lenal Ih-a rrnaonnhle attempt to com-
municate to a defendant the rimncqtirnce
of afailure to Inke Ihe hrrathalyrer exam-
ination Williford v State, Ct. App Op
No 148 -File Nn 59861. 653 P2d 339
119821 Alan, are now AS 283503licl
requiring an officer lo ndviae on conae-
quenrea nf refuaal

Thia aeclhin clearly cnnlemplatea a
warning nf lhe a|M-clfl«l ronaa-quencra
attendant upon a rrfuaal.  While ovi-
drnce of lhe wnrmnga givrn regarding the
conaequcncra of refuaal to take a
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hreathalyier leal may hnve lieen relevant
to the laaue of men* rea, the abai-nce of
more detaihel wnrmnga regarding penal-
tiea for refuaal did nol deprive defendant of
dueprocenaor warrant a directed verdict of
acquittal In llia favor. Svedlund v. Munic-
ipality of Anchorage, ClI App. Op No. 301
(File No 75HIl. 671 P2d 378 (19831,
ronatruing municipal ordinance.

No privilege agalnat eelf-incrl-
minallinn. — A rrfuaal to take a
hinod-alcohol leal, aflcr a police ofTicer haa
lawfully requralrd Il, la not an act coerced
hy the officer, and (hua la nol protected by
the atatr nr federal privilege agalnat
aelf-Incriminntlon, Svedlund v, Munic-
ipality of Anchorage, Ct App. Op. No. 301
(File No 75811, 671 P.2d 378 11983).
ennatruing municipal provision.

Purpoae nf iubarctioi (e). — The
purpoae ofihe pmvieinn in aubaeclion (e) of
thia aection, that evidence of refuaal to
auhmit to a hrrathalyrer teal ia admiaeible
at trial if the defendant waa lawfully
under arreat for driving while intoxicated
at the time of hia refuaal, ia lo aaaure that
individuate atrrelrd for driving while
intoxicated do not benefit from failure tn
comply with the rrquirrmenla of Alaaka'a
implied conaent atatulr, AS 28.36.031.
Coleman v. Slate, Ct App. Op No 229
IFile No 72151. 658 P.2d 1364 (1983)

Admlaaibility of evidence of refuaal.
— Even though thia aection makee the
refuaal to take the bn-nthalyier examina-
tion admiaaible, it doea not make the
rrfuaal admiaaible without regard to the
other evidence rulca, and to be admiiaiblr,
evidence of refuaal ia required to be
relevant, and the proluilive value of the
evidence ahould not be outweighed by iU
prejudicial Impact. Williford v. State, Ct
App Op No 148 IKile No 6986), 653 P 2d
33911982)

Whether evidence of a rrfuaal to lake a
hreathalyier examination ia admiaaible ia
committed lo Ihr diatrrlion of th* trial
court Williford v Slate. Ct App Op, No
148 IFile No 59861. 6.53 P2d 339 119821

(lefrndanl'a refuaal to take the
hreathalyrer teat did not give riae to a
ronaliiutionat rlaim nfprivilege aince even
aaaummg |he hrealhalyier refuaal could
havr been deemed to have amounted to a
tealimonial atatemenl. thia atatemenl
could not properly have been conaldered
privileged aince defendant had no legal
right In make il Coleman v Slate, Cl
Al.]l Op Nn 229!File Nn 72161.658 P 2d
1364 119811

lly ila holding lhal admiaaion of evi-
dence of defendants refuaal lo take a
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hreathalyrer leal did mil violate ilrfrn
dant'e ronatilullnnnl  righl  ngnlnal
aclf inrrimInnli-in, Ihe court did nol mean
lo indicnle Ihnl evidence uf hrealhalyier
rrfuaala ia per oe nilmlaaihtr in nil raaea; aa
with other lypra of cirvumatanlial evi-
dence. ndmlaaiblllly of brealhalyrer
rcfuanla ahould lie determined puraunnl lo
Evidence Hulea 401-40.1, nn a cnae hy—-caw
haaia, by weighing probative value againat
potential for unfair prejudice Cnlenuin v.
Slale.Cl App Op No. 2291File No 72151,
658 P 2d 1364 (19831.

Officer ~muat ndviae arreatee
confuaed about righla. — Where nn
nrrealed peraon rrfur-a In auhmit to n
lirrathalyrrr teat, the n-hmniatering offi—
cer muat inquire into the nature of the
refuaal and. if Il nppcnra that the rrfuaal ia
baaed on mronfuainn about Hie |ienu>n‘a
righla, Ihe officer muat clearly ndviae that
peraon lhal the righla contained in the
Miranda wnrning do nol apply to the
breathalyier examination Crnhnm v
State. Sup Ct. Op No 2403 iFile No
40921,533 P,2d 211 119811

Hut burden on arrealee to nhow con
fuaion In fact. — Where defendant molor
lal refuaed In auhmit ton hrrnlhnlyrer leal
baaed on a ronfuaion nhoul her righla. lhe
hurden waa un the defendant In ahnw that
ahe waa in fact confuaed Graham v Stale,
Sup Ol Op No 240.1 (File No 40921,5.13
P.2d 211 11981*

Evidence of refuaal to take the
breathalyzer waa nol error where the
evidence did have poaaihle probative
value, Williford v Stale, Ct. App. Op. No
148 IFile No 69861. 651 P2d 339 [1982>

Admlaaibility nf rhemlIcal teat taken
for dlagnoatlc purpoara. — Where a
blood teal waa admimaterrd for medical
diagncalic purpoaea independent of lhe
police, the blond teal la admiaaible a» evi-
dence even though the defendant haa
prrvioualy n-fuaed tn auhmit lo n
breathalyzer i-tamlnallon Ni--n v
Slate,Ct App Op No !29iFileNo 6222>.
550 P 2d 426119821

Uae of aearch warrant. —-The implied
ct-naenl alalule doea not eonalilulr an
affirmative prohibilino againai the mile
pendent meana of uamg a oea-rh warrant
lo obtain a aample of hlaod from a peraon
who haa refuaed lo auhmit tnh a
brealhalyrer le«l after lieing arrraleil for
an ifToat- ariamg from un nrl romnnltnl
hy hint while driving under the mHoem-v-
of inluiicaling I'quitr IVna V Stale. CI
App O@ﬂﬁ“‘) 245(FileNo 6174).664P2d
1611119001
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Duly to public. — Tin* sectiondon nul
<reale | duty hy tho Department nf Public
JH«frly Inward the public which, if
breached. can form the h**i* of n civil
«ctloo for negligence ng*m*| Ihr depart-
ment. liindgmsl v Department of I'ub
fUfety, Sup. <l Op No 2763 iSile No
70781, 674 I*.2d 780119H.li

limitation for purpoae* other thnn
DWI proM>cutiom. - AS 2H Of. 032(m>
cannot tie restricted lo apply solely lo
driving while inloaicalrd proarciitiona,
and lo the eatent that the alatulr, hy
providing that "a chemical leal nhnll not lie
given” following a breathnlyter refuanl.

Collateral reference*. - 7A Am. Jur
2d, Automobile* and Highway Traffic.
Il 122 to 112. 141

60CJ S.Motor Vehiclea.l 104 10.01A
CJ 8. Molor Vehicle*, | fi93MI

Requiring aubmiaaion to phyaical ream-
ination or teal n* violntion nf
conatitulional right*. 28 Al.LH2d 1407

Admiaailulity In criminal ca*e of evj.
dence that accuaed refu*ed to auhmit lo
acientific teat tn determine amount of nico-
hol In ayalem, H7 Al.lt2d 370. 26 Al.lltth
1112

affiiinalivrly limila the manner in whith
evidence of inloxicalion may tie obtained,
Ha limitation mual apply with e<jual force
in all proaemliona "nrlting out of acta
alleged to have been committed while lhe
defendant waa operating or driving a
motor vehicle while intoalcated." Pena v.
Slate, Ct App Op No 2401File No 01741,
664 I*2d 10BI119H.1I

Former aubaeclion (bl conatrued. —
See (Ireham v Slate, Sup. Ct. Op. No

240.11 Kile No 40921. (Til P 2d 211 [IUMI).

Cited in Wilaon v Slate, Cl. App Dp
No Iftfi IFile Noa 7821, 7626, 78111
P2d 110841

Suapenaion or revocation of driver*
licenae fnr refuaal to take aobriety teat, HA
Al.lt2d 1004

Request In-tore auhmitling lo chemical
aolirirly teat to romnuiriicate with counael
a* refuaal to take teat, 97 Al.HId 882

Request for prior ndmimatrntion of addi-
tional teat a* conatituling refuaal to sub-
mil lo chemical aobriety teal under
implied conaent law. 9H Al.ltld 872.
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3 (Repealed, 13 ch 129 SIA WHO. I

4) 1f there wiin 0.10 Fercent or more h?/ weight of nlcohol in the
person's hlood, nr 100 milligrams or more ot nicohol per 100 milliliters
ofIhe person's blood, or o.10 grams or more of alcohol per 210 liters of
the person's breath, il shnll be presumed thnt the person whb under the
influence of intoxicating liquor.

(b) For Furposes of this chapter, percent by weight of nlcohol in the
moog shnll lie based upon milligrams of nicohol per 1o milliliters of

ood.

(c) The provisions of(n) of this section mny not be construed to limit
the iintroduction of any other competent evidence bearing upon the
question of whether the person was or wus not under tlie influence of
intoxicating liquor.

(d) To be considered valid under the provisions of this section the
chemical annlysiH of the ﬁerson’s brenth or blood ahull hnve been per-
formed according to methods approved hy the Depnrtment of Health
nnd Social Services. The Department of Henlth nnd Socinl Services is
authorized to approve satisfactory techniques, methods, and standards
of training necessary to ascertain the qualifications of individuals to
conduct the analysis. If it is established nt trial thut a chemical anal-
ESIS of breath or blood wns performed according to approved methods
y a person trained according to techniques, methods and slontlurds of
training approved by the Department of Henlth nnd Social Services,
there is n presumption that tho test results ure vnlid and further
foundation for introduction of the evidence is unnecessary.

(e) The person tested may have a physician, or a qualified
technician, chemist, registered nurse, or other qualified person of the

See. 28.35.033. Chemical nnnlysls of blood, (nl Upon the trial of
a Civil or criminnl nclion or proceeding arising out of acts alleged to
have been commitled hy n porson while operating or driving n motor
vehicle or operating nn nircrnfi or n wntercrnfl while intoxicated, the
nmount of nicohol in the person's blood or brenth nt the time alleged
shall give rise to the following presumptions:

(1) If there was 0.05 percent or less by wei?ht of alcohal in the
person's blood, or 50 milligrams or less of nlcohol per 100 milliliters of
the person's blood, or 0.t 5 grams or less of alcohol per 210 liters of the
person's breath, it shnll In* presumed that the person wns not under the
influence of intoxicating liquor.

(21 If there wns in excess nf0.05 percent hut less thnn o.10 percent
by weight of alcohol in the person's blood, or in excess of 50 but less
thun 100 milligrams of alcohol f)er 100 milliliters ofthe persons blood,
orin excess 0f 0.05 gmins but less than o 10 grams of alcohol per 210
liters ofthe person's breath, thnt fnct does not give rise to «ny presump-
tion thot the person wnsor was not under the influence of intoxicating
liquor, hut that Hirt may e considered with other competent evidence
in determining whether tlie porson was under the influence of

intoxicating liquor.
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person’s own choosing_administera chemical test in addition to the test
i

administered nt the

rection ofa low enforcement officer. The failure

or inability to obtain an additional test by a person does not preclude
the admission of evidence relating to the test taken nt the direction of
a law enforcement officer; the fact thnt theJ)erson under nrrext sought

to obtain such an additional test, nnd faile

likewise admissible in evidence.

or wns unable so to do, is

<€) Upon the request of the person who submits to n chemical test at
the request of n law enforcement officer, full information concerning
the test, including tho results of it, shnll be made available to the
gerson or the person’s attorney, g‘t 1ch 83 SLA 1969; nm ft & ch 104

LA 1971;nm ft 13 ch 129SLA 1

Kffecl of amendment*. — The 1980
amendment. in subsection I«). Inserted "or
driving" and “or breath" in the
introductory paragraph. drifted "»e shown
hy theroics| analysis of the person*
hrr»lh" followmu "tom- alleged* in the
intmduclorv paragraph. in*rrtrd the lan-
guage lieginmng 'nr 'HI milligrams' and
ending "210 liter* nf hi* breath” in para-

80; nm ftft 18- 20ch 117 SLA 19821

graph ]11inserted the language Ix-ginning
"or in exe** of 80" and ending '210 liter*
of hi* hrrath" in paragraph 121 and
repealed paragraph (31, which read "If
there w*» 0 10 percent or more by weight
ot alcohol in the person™ hinud. it "hall ho
presumed that the person w*» under the
influence nfinUiilcating liquor”
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The 1982 amendment. in aulMvclton int.
substituted “nr operating mi aircraft nr n
watercraft while intoxicated" fnr "under
Ihe influence of intoxicating hiliinr" in lhe
introductory language nnd added para-

NOTKH TO

Kdltor's notes.  Anchorage v Holier.
Sup. CI Op No. IH24 (Kile Non 3827,
4016, 4037, <40401. 302 1*2d 1IH7 <10701,
cited in Ihe note* helnw, wnn decided prinr
lo the enactment nf AS UK 35 035, Whirh
aulhorirea the administration nf n chemi-
cal teal without conaent in certnin rirruni-
alancea tndetermine the nmuiint of nltolwil
In hreath or blood.

The Implied Conaent Stntute wna
Intended lo provide nn exclusive
method for obtaining direct evidence
ofa lunprrt'n hlixaj alcohol cnnlenl, aliHeiil
hia or her express mnaenl In Ihe line nf
eome 0ther form of tenting Anchorage v
§Jeber, Sup Ct Op No IH24 tKile Non

827, 4(116, 4(137, 40461. 692 I'2d IIHT7
(19791

No other chemical teal nllowed nflcr
breath teat refuaed. — 'ITie express lan-
guage of AS 28.35.032(a), coupled with the
legislative hintnry of the Implied Consent
Statute, leada to the conclusion Ihnl in
enacting the Implied Conaent Statute the
legislature Intended thnt nnre a breath
teat had been refused no other chemical
teat would lie allowed Anchorage v.fjrber,
Sup. Ct. Op No. 1824 IKile No* 3H27.
4010, 4037, 40461, 592 P 2d 1187 (1979)

In prosecuting a rhnrgn of upending n
motor vehirle while under the influence of
intoxicating  h(junr, luw enfnrcemmt
olTiciala cannot ullitre Ihe reaulta nf a
blood alcohol teat, when, lhe blond used In
performing the lea| wnai-al reeled fnim the
accused agninal hia nr her will, niter
rrfuaal to auhmit lo i hreullialyrer exam-
ination. Anchorage v (ieher. Hup Ct Op
No. 1824 [Kile Nna 3827. 4016. 40.17,
40461, 592 1'2d nH7 (19791

"Chemical teat" menna any chemical
teat. — The Inngunge nf AS 28 35 O.TJtai
stating that after refusal lo auhmit to o
teal of the hrralh, "a chemical teat ah,til
not be given," menna nny chemical teat, lie
It of the breath, blood, urine nr otherwise',
and not just a chemical led of the breath
Anchorage v. (ielier. Sup t’'l Op Nn 1824
IKlip Nna 3827 told. 4037. 491lil. 692
1'2d 1187 1111791

Alaaka legislature has s|h<Ilb-il lhe
foundational facta nrresaary fur the
admlaaibility of a chemical analyaia uf

graph (41, iii hiilmietinn (Id. substituted
"(llia rhapli-r" lor "llila aeclinn" and "1(81
inilllllicia" for "Kill cubic centimeters";
und inaiiliacction (ill. innerled "or blood" In
Die firai and third aenlenrea.

DKCIHIONH

brrnlh Il subsection (dl Wester v. State,
Sup Cl Op Nu IIOtilKileNu 2169).528
I’2d 1179 (1974), rerl denied, 423 U S
836, 96 8. CI (M, 46 I. Kd 2d 64 (1976).

Tills aectlon dues not a|>eclfy the
method uf proof uf Ihr foundational
facta, which larniitrulli-il by (be applicable
rules idevidence Wealerv State, Slip Ct,
tip Nn Itoo (Kile Nn 2169). 528 I'.2d
1179 119741, ten denied. 423 U S 830.96
S Cl 60.40 1, Kd 2d 64 (10761

lligid proof of auch facia nut
required. Willi the iiirreaaing occrp-
lame and reliability nf Ilie hreiilhalyrer
Inis mine ii rrinxiilluiiufany lintinn ofrigid
prnuf id fnuiulaliumil facta Wester w.
State, Sup Ct Op No 1106 IKile Nu
21591, 528 I’.2d 1179 119741, cert denied,
421 US 836.96S Ct 60,401, Kd 2d 64
(19761.

Kffect of laal sentence of aubaeclion
(dl. — The last sentence of subsection (ill
merely defines the elements that muat be
prnved Ix-fore hrealhalyier teat reaulta
mny la- admitted into evidence; it doea nol
innke those reaulta unaaMiihible. Indeed,
Ihe alnluti- creates only n presumption nf
the leal™ vnlidily Keel v Slate, Sup (3
Op Nn, 2063 (File No 44081,6091' 2d 655
119801.

Compliance with  "Hreathalyier
Operational Checklist" required. —
The qiprnved uietluala id administering
the hrrnlhnlyrer, established hy the
Department of Health and Social Services
in accord witli subsection (dl nf this aec-
lInn. are set forth in 7 Alaaka Administra—
tive Code, 4 30020 Completion nf the
"flreathalyrer Operational Checklist" ia
lhe first nf 13 procedures established for
proper teat administration. Completion of
the checklist is required under subsection
Qil of Ihia section: however, nimolutc com-
pliance in completing the checklist la not
required in order to render the teal results
valid und admissible in evidence Uveson
v Municipality of Anchorage, Sup. Ct. Op.
Nn 1554 |Kile Nn 34341, 574 1*2d 801
11978i

Filer | rd complliinre with
"Hrrnlhnlyrer Operational Checklist".
Hit— lirralloilvrer  Operational

Checklist" is a simplified method nf estate

I-Hi
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liahing the ndinlaaltilhty nfthe avidrnce. It
furniahiaj the court with a clear record
that ull tin- substantive teat procedures
were accomplished, thereby minimliing
thn Ja aaihililies id litiiiian error and fuilerl
memory Thin then wnrrnnta the presump

tion under subsection (dI of lhia section
lhal the reaulta are valid without any
additional allowing of foundational facia If
the checklist ia not complete, the presump-
tion id vnidtty is inapplicable. Hut it doea
not necessarily follow Hint the teat reaulta
are, therefore, automatically inadmissi-
ble. Oveson v Municipality of Anchorage,
Hup. Ct Op Nn 1654 (Kile No. 3434), 674
I’ 2d HOI 119781

Where there Iras been substantial
compliance with 1lhe "Hreathalyrer
Operational CheckMat" provision of 7
AAC 1 30.92(811, nod where the record
demonstrates Hint the leal was properly
IM-rforined. the test results are admiaaible
under aiiiiaeclum (ill nf this nection.
Oveson v Municipality uf Anchorage. Hup
Cl Op No. 1664 (Kite No. 34341, 674 I>.2d
HOI(1978)

Where lhe checklist fnr administering
ihe hrralhnlyrrr tesl was complete hut for
one chrckmnrk, all other pertinent data
were filled in, and there was
unconlroverted testimony lhat the step In
guestion wns performed despite Ihe failure
to check of THu- box representing that atep,
once the trier nffact Is-beved tlie evidence
that the step in question was performed, u
proper foundalion was laid to find the
reaulta valid under subsection (dI of this
section Oveson Vv  Municipality of
Anchorage, Sup Ct. Op No. 1554 (Kile No.
34341, 574 P2d 8§11 (19781

Compliance wilh lhe 15-minute
observation period of 7 AAC
1 30.920(2) prior to the administration
of the brrathalyier lestis a requirement
for Ihe admissibility of Hie test results.
Wester v. State, Sup Ct. Op. No. 1106
IKile No 21591,528 I*.2d 1179 (19741 cert,
denied. 423 U S 836.96 S. Ct. 60.46 L. Kd
2d 54 (19751

Where substantial compliance with
the 15-minute provision ia established
on the record, a prime facie showing of
the foundational fact of the observation
period neeessary to establish admissibility
is satisfied Wester v. State. Sup. Ct. Op.
No 1106 (File No 21591. 528 P2d 1179
%741. cert denied, 423 U.S. 836,96 S. Ct.

46 1. Kd 2d 54 119751, Oveson v
Mum,gmlilt nl Amliiiioge, Sup C). Op
Nu 1554 (Fib- No 34341, 674 I*2d 801
(19781

A clerical error by the breathalyier

teat operator ought nol to render the
reaulta Inadmissible without a showing
Hint thn validity ol llia results is tainted
Oveson V. Mimicipslity of Atiehomge.Sup
01. Op No 1554 IKile No 3434), 674 I’ 2d
HOI 119781

Mern assertion that Ingestion waa
hyiKithellcally possible ought nol to
vitiate the observation period
foundational fact so as to render the
hri-alhiilyrrr tesl results Inadmissible
Wester v. State, Sup Ct, Op No 1106
IKile No 21591.628 I*.2d 1179(19741,cert
denied. 423 U S 830.908 Ct 60,461, Kd
2d 64 09761.

I'ersnnal testimony not necessary aa
to brrathalyier calibration or ampoule
certification.  While it la required that
a qualified wilneaa explain tlie functional
ellect of Hierlirmical trsliog, personal tes—
timony is not required ns to (he calibration
of Hie instrument or the accuracy of the
ampoules Wester v State. Sup Ct. Op
No 1106 (Kile No 21691, 62H I'2d 1171)
119741 cert denied, 423 U 8, 836.90S Ct
69.46 1 Kd 2d 64 (1976)

A defendant can guarantee the
reliability of the reaulta of a
hreathalyrer teat by retesting the
ampoules. The ampoules are preserved
nnd the nnmunt of fluid nnd the chemical
composition nf the control ampoule are not
significantly altered by performance of the
test Oveson v. Municipality nf Anchorage,
Sup Ct. Op No. 1554 (Kile No 343-41.574
P.2d 801 (1978)

Defendant ahould be permitted In
check the specific ampoules uaed In
hia breathalyzer teat, I%iudrrdale wv.
State, Slip Cl. Op No. 1254 (File No
27611,548 1>.2d 376119761.

Since they could he evidrnce of pro-
priety of (eat. — Tho test and reference
ampoules could be probative evidence of
the propriety or Impropriety of the
breathalyier test, laiudrrdnle v. Slate,
Sup. Cl. Op No 1254 IKile No 27611,548
1>2d 376 (19761

Denial of right to analyse compo-
nent* Is reversible error. — Where
defendant waa charged with operating n
motor vehicle while Intoxicated, denial of
the right to make an analysis of some of
the components of the breathalyier
machine, that is to say. to"cro**-eiamine"
the results of tlie test, would he reversible
error without any need for a showing of
prejudice It would la-a denial ofa right In
i fair llInl, und a fair tiial is rM-nlial lu
all,idling an accused due process nf law
taiiidt-rtinle v Slate, Sup Ct Op No 1264
(Kile No 2761), 548 I'.2d 376 119761.
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IHarrwUnn of district eourl properly
exercised In requiring production of
aaipoulea uaed In hrrnlhalyirr Iral.
8m laudeidnlr v Slate, Sup Cl U]i No
1264 (Kit* No 274111 MM I' 24 376 i |I*7IH

Dlatrfrt court waa correct in a>>»>
pressing rraulla of lirralhalyirr Iral
wherr atalr unable lo produce
am|K)ulraow | Inlrat  Srr L.niidrrilnle
v .Stale. Sup CI Op Nn 12£i4 IFile Nn
27611, MM P2d 37111197111

Hulr announced generally lo havr
prosper llvr rffrrt liul alao In liavr par-
IUl rriroatiivr effect.  Her l.nudcrdnle
v Htatn, Sup ClI Op No I12M IKile Nu
27611. 646 1’ 2d .176 00761

Thia section ronlalna no require,
mrnl lhat advirr of llir righl lo oltlaln
an Independent lilocml alcohol Iral Im¥
given, and it la not required hy any provi
tion of Ihr atatr or federal ronatilulloo
Palmar v Stair. Sup Ct Op No 21612
(File No 36611 604 I'2d 1106 0117(0

Croaanomination improperly re-
atrirlrd.  In a prosecution for operation
of a nittor vrlorir while intniiintcd, Ihe
court improperly rralnrird defendanl'a
cross examination uf the peraon who
administered the hrealhalvzrr leal when Il
auatainrd Ihe atalr'a objection lu defen-
dant'a line of impiiry, where defendant
waj seeking through hi* atleinpted ipiea-
lioning W>raiar doubt* in Ihejlur '‘a mind
regarding the reliability of Ihe Iral Keel v.
State, Sup ClI Op No 2063 IKile No
4a081, @™ I* 2d 666 | KIWI*

Presumption In hrrnlhalyirr rraull.
— Under Ihe wording of lhia aerlion, Ihr
brrathaly/rr rraull ladearly viewed nalhe
preaumplive equivalent of lhe ninounl nf
alcohol in the prrnon‘a himal "nl lhe lime
alleged", ill Other wolda, nl Ihe lline Ihnl
Ihr offense waa committed, nol juil when
the breathalyzer eianiinalmn wna ndioin
island Doylr v. Stale. CI App Op No 46
iFile No 6115*. 633 P 2d .106 11981 |

Substantial romplinnrr with regil-
laUona. — Under auhaedion idi, even if
the atale dora not alnrtly comply with the
rrgulaliona. it can atill show that it haa
substantially complied with the rrgu
lationa in order lo establish n sufficient
foundation to ndinit Ihe hreathalyrer
examination Ahsognrk v Slinle. ClI App
Op No 147 IFile No 66(111662 P 2d 6(16
09821

Rraulla of Ihe hreathalyrer leal were
admiaaible even Ihough lhe record* lor Ihe
brralhalyrrr malrumenl ahoweil Ihnl il
had bMn inlihraled nl an Inleivnl ol li|
days Instead of wilhin MI day* aa requir'd
by7AACI 111061 Ahaognek v Sinle.Cl

App Op No 147 IFile No 66011.662 P 2d
616 11l

lireolhalyrer packet ailmlaalhle aa
evldeuee. ‘lhe adiiiiaaiiiii of Ihe
hreiilhnlyrer piukel aaa foundation for lhe
inlrialm lion of hrenlholvrrr evidence in a
drunk driving rase ia (he inlrialucllon of a
public retoril ol fniliial finding* recorded
in Ihe regular courae of nflirtul hliallieaa,
made iiiilrja<ndenlly nnd well in advance
of any particular prosecution, and dora nol
violate lhe itrfeoilnnt’aright lo confronin
lion under Ihe lilh ainendinenl Sinle v
lluggioa. Ct App Op No 127 iFile Noa
66.16, 66951. 659 P 2d 61.1119821

Documents referred to nan hrenlholvrrr
pntkel weir aililliaaihle under Ihe public
recorda excrpliori In lhe hraiaay Mile
Stale v lluggioa, CI App Op No 127
|rU||_e-l INon 6635. 66961. 669 I*2d 613

2

Kffrel of nlrohol ronaumpllon after
nreiilenl laJury question.  The laaur of
whelher nnd to what extent defendanl'a
cnnauniptioii nf alcohol after lhe nmdent
hill liefore a hrrnlhnlyrer examination
niTerled llls hrealhalyier rraull waa a
quralion which wna properly left for the
jury Doyle v Stale. CI App Op No 43
IFile No 5115), 6.1.1 P.2d 306 M9HD.

Applied inCatlrtl v Stair,Sup Ct Op
No 1762 *Kile No 321.11. 686 P2d 651
<19796 Erickson V  Municipality of
Anchorage, Ct App lip No 2.18(File No
70681, 662 P 2d 963 1198.11

(Jiiulril iii (iislwin v Sinle. Sup Ct Op
No 1276 iKilr No 279.31. 664 P 2d 461
11976). Simpson v  Municipality nf
Anchorage, CI App Op No 67 (File Noa
4945, 4946. 52881. fi.15 I’ 2d 1197 119911
Cooley v Municipality of Anrhotiigr. CI
App Op No 114 IKile Noa 6859.6112,
61511649 P 2d 261 U982I

Staled in Wren v Stale. Sup CI Op.
No 1698 (File No 31661. 677 P 2d 235
09791, l.ylr v Stale, Sup Ct.Op No 1944
IFile No 3162*. 6IM) |>2d 1357 (19791.
O'lrnry v Sinle. Sup Ct Op No 200.1
(File No 3466*. 694 P2d 1099 0 9791;
Municipulilv of Anchorage v Serranu, Cl
App Op No 115 IFile Noa 6447. 6724,
67261. 649 P 2d 2.66 09821.

Cited in Sulllvon v Municipality of
Anrhornge, Sup Cl Op. No 1617 0'ileNo
33671. 677 P2d 1070 (19781. Krevra y
Sinle, Sup Cl Op No 1924 IFile No
31611 599 P2d 727 0979i Nygren v
Sinle, Sup CI Op No 2161 iFile No
42191. 61li P2d 2009801. (irnham .
Sinle, Sup IT Op No 2403 iFile No
40921. 633 P2d 211 1198Il. Moiria v
Fnriry Killer* , Inc.Sup CI, Op No. 28.18

* 28 36.034 MKIH v kiih i yn ft 28 35 034

IFII* Noa 6013, 1*0421. WH P2d 167
(198,11, Pena v Slat*. CI App Op No 246

(File No 61741, 664 P 2d 169 1198.11

Collateral refrivnrra. 7A Am Jur
2d, Autnmninlra and Highway Trnlflt,
Il 301, 375 to 380

61A CJ H. Motor Vehiclea, | 633121

Admlaaibility and weight of evidence
based on scientific leal for Inloxicalloit or
rraencr o hol In ayalrm. 127 ALl
l161.1. 169 AWZOQ ¢

Degree nr oalur* of intoxication for
puijaiara of alaluta making It a criminal
olTrnar Urnptralr an aulomolilla whlla In
lhal nmdillon, 142 Al.ll 666

Validity, construction, and application
nf legislation dealing presumption of
enloxlrallon or lhe like from pr*a*nc* of
specified percentage of alcohol In hlood. 46
Al.ll12d 1176. 16 Alll.1d 74H

Qualification as expert (o (ratify aa to
Findings or reaulta of scientific tesl to
determine alcoholic content of blood. 77
All(2d 971

Constitutional righl of ons thaigrd wilh
intoxication In auiiimon a phyairlan at
artuard’a own uprose to rnske lest for
alcohol In ayalrm. 78 Al.I(2d 905

Admissibility in criminal case of hlood
alcohol tesl where blond wna taken from
unronsrimia driver, 72 Al.lUd .125

Necessity and aulfiriency nf proof lhat
tests of hhssl alcohol concentration were
conducted In conformance wilh prescribed
methods. 181 Al.It.Id 745

Admlsslhllity in criminal caae of blond
alenlud tesl where hhssl was taken despite
defendant’s objection or refusal Ui auhmit
to teat. 14 At.Ittlli 6(81

Destruction of ampoule used in alcohol
lueslli tesl as warranting aupprrsaiou of
result of tesl, 19 ALIl (Ib 509

Set*. 28.35.031 Surrender of licenno or permit. A gonton wimae

licenwt or permit to operate or drive it motor vehicle hnn

gen revoked

under AS 28.15 Ifi5 or AS 28 15.181 ahull nurrrndor the licenne or
|s>rmit to the depnrtment on receipt of notice of the revocntion After
the period of revocation hn» expired, the pernon may make application
for n new licenne anr}tjrowded by law. (ft 1ch 83 SLA 1969; nm t 14 ch

129 SLA 1980; «m

Effect of amrndmenla. Tlie 1980
iimrndmrnl inserted "igiersle or" in the
first sentence

Tlie 1983 amendment In the first sen
lenc* deleted "suspended or" preceding
"revoked." revised lhe internal reference.

21 ch 77 SLA 1983)

and made a minor word changr, deleted
Ihe former aecond aenlence. regarding a
three month auspension of an operator’s
license, and in lhe last aenlence auhatl-
luted "period of revocation" for "three
months' perod "

NOTES TO DECISIONS

looted in lirahsm v Slate, Sup CI
Op No. 24031File No 40921.633 I*2d 211
119811

died in Anchorage v Oeber, Sup Ct

Collateral referencea. 7A Am Jur
2d. AutnnwJulaa and Highway Traffic,
ft 141

60 CJ S . Molor Vehiclea, | 164 24

Op No 1824 IFile Noe 4016. 4037. .1827.
41)461.592 I* 2d 1187119791. Pena v Slate.
Cl. App Op No 246 (File No 61741.664
("2d 169 119831
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Hec. 28.36.035. Administration of chemical text)* without
conaent. ini I(ii person imunder arrest for iin offense arising out of net*
alleged to have been committed while the person won driving i motor
vehicle while intoxicated, and thnt arrest reaulta from nn accident thnt
cauaos death or physical mg\u ry to another peraon, a chemical lent may
lie odnuniNtem! without the comient of the iieraan arrested to deter-
mine the oniount of alcohol in that [M*son'a breath or blood

(bJA portion who is unconscious or otherwise tn a condition
rendering that peraon incapable of roftiMiil ia considered not to huve
withdrawn the consent provided under AS 28 35.03 Hal nnd a chemical
teat may Ih*administered to determine the amount of nlcohol in that
peraon‘a breath or blood. A person who is unconscious or otherwise
Incapable of refusal need not he placed under arrest before a chemical
teat may be administered

(c) Ifa chemical test is administered to a [>erHon under (al or tb) of
thia aection. that person is not _sub(Ject to the penalties for refusal to
submit to a chemical lest provided hy AS 28 35.032 nnd 28 35.034
(t 201 ch 117 SLA 1082.am 4 22 ch 77 SLA 1983)

Effect of eiscmtmcnU The IPS.! renwil Ihe internal reference in Ihe
smendmenl in »ul»eclion euMituleU present first »enlene» snd added the
*»noffenee  driving « motor vehn le" fur  pievent aeeonii eentence
"th# crime ofdriving" uni) in euheectinn 'hi

NOTES TO DECISIONS

Slated in Coprlin v Slate. Sup CI Op N& 245 Ode No til<C, 064 1'2d 109
No 2617 Iflle No. 5463. 670HI. 269 I*2d  I19H.1l
1206 11I9H.1I. Pen* v KUIr, Ct App Op

See. 28.35.038. Forfeiture of motor vehicle, (at After conviction
of an ofTense under AS 28.35.030 or AS 28 35.032 involving! a motor
vehicle of a type for which a driver'a licenne is required, the state mny
move the court lo order the forfeiture of the motor vehicle involved in
the commission of the offense if the convicted person has been previ-
ously convicted in this or anotherjurisdiction of more than one of the
following offenses or hns more than once been previously convicted of
one of the following offenses:

(1) driving while intoxicated under AS 28 35 030 or another law or
ordinance with substantially similar elements; or

(2) refusal to submit to a chemical test under AS 28.35.032 or an-
other law or ordinance wilh substantially similar elements

(b) For purposes of this section, convictions for both driving while
intoxicated and for refusal to auhmit ton chemical test of breath under
AS 28.35.03Liil. if arising out of a single transaction and a single
arrest, are considered une previous conviction

(c) Upon receipt of n motion lor forfeiture, the court miiin schedule
a hearing on the matter and shall notify the slate and the convicted

150

1)
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ft 28 35.037 Mimm V kHicikm ft 28 35.037

lierson nfthe time and place net for the hearing At Ihe hearing, the
court may order the forfeiture of the motor vehicle if the court, sitting
without ajury, determines hy a preponderance of the evidence that the
forfeiture of the motor vehicle will serve one or more of Ihe following
pUrposes:

(1) deterrence ofthe convicted person from the commission offuture
offenseH under AS 28.35.030;

12) protection of the safety and welfare of the public;

(3) deterrence ofother persons who are [silentml offenders under AS
28.36.030; or

(4) expression of public condemnation of the serious or aggravated
nature of the convicted person's conduct.

Id) UM)n forfeiture of n motor vehicle the court shall require the
surrender of thn registration and certificate of title of thnt motor vehi-
cle. The registration nnd certificate of title shall Is- delivered to the
department.

Fe) If not released under AS 28.35.037, a motor vehicle forfeited
under this section mny be disposed of nt the discretion of the depart-
ment (5 23 ch 77 SLA 1983)

Sec. 28.35.037. Remission of forfeitures, (a) Upon receiving
notice from the court of the time and place set for a hearing under A
28.35.036, the stnte shall provide to every person who has nn ascer-
tainable ownership or security interest in the motor vehicle written
notice that includes

11> 4 description of the motor vehicle;

(2) the lime nnd place of the forfeiture hearing;

13) the legal authority under which the motor vehicle mny In*
forfeited;

%4_) |notice ofthe right to intervene to protect the interest in the motor
venicle.

th) At the hearing, a person who claims nn ownership or security
interest in the motor vehicle must establish by a preponderance nf the
evidence that

(1) the petitioner hns an interest in the motor vehicle acquired in
good faith;

(2) n person other thnn the petitioner was convicted of the offense
thnt resulted in the forfeiture; and

(3) beforr parting with the motor vehicle, the petitioner did not
know or hnve reasonable cause to In'lieve that it would be used in the
commission of an offense.

(c) Ifa Ferson satisfies the requirements of tb) of this section, the
court shall order that nn amount equal to the value of the petitioner's
interest in the motor vehicle he paid In the petitioner or the court shall
order that the motor vehicle Is* released tn the petitioner together with
title to the motor vehicle.

151
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(d)  Forfeiture of n motor vehicle under AS 28.35.036 is without

pr_eLudice to the rights, nnd doen not extinguish the claims ofn creditor
with nn intercut in the motor vehicle. (ft 23 ch 77 SI,A 1983)

gec. 28.35.038. Municipal impoundment and forfeiture.
Notwithstanding other provinionn in IhiM title, n municipality mny
ndopt nn ordinance providing for the impoundment or forfeiture of n
motor vehicle involved in the commission of nn offense under AS
28.35.030.28.35 032, or nn ordinance with element* substantially sim-
ilar to AS 28.35.030 or AS 28.35.032. An ordinance adopted under this
section is not required tn lie consistent with this title or regulations
adopted under thin title (ft 23 ch 77 SLA 1983)

Article 3. Reckless nnd Negligent Driving.

Section
@0 Rockies* driving
4it.  Negligent driving

seC. 28.35.040. Reckless driving. <n) A person who drives n motor
vehicle in the stnte in n manner which crentes n substantial and
ui\justifiahle risk ofharm toa person or to property is guilty of reckless
driving A substantial nnd urqustifiahle risk 1s a risk of such i nature
nnd degree thnt the conscious disregard of it or a failure to perceive it
constitutes a gross deviation from the standard of conduct thnt a rea-
sonable person would observe in the situation. _

(b) A person convicted of reckless driving is guilty nfa misdemeanor
and is punishable by a fine ofnot more than $ 1.000 or hy imprisonment
for not more thnn one year or by both _

(c) Lawfully conducted automobile, snowmobile, motorcycle or other
motor vehicle racing or exhibition events are not subH']ect to the provi-
sions of this section. (S 50-5-4 ACLA 1949; nm 5 1ch 182 SLA 1955;
am ft | ch 70 SLA 1961; nm f# 2 ch 121 SLA 1967 nm ft 1ch 13 SLA
1971; nm ft 46 ch 32 SL.A 1971; am ft 6 ch 74 SLA 1974)

NOTES TO DECISIONS

Codification of cnmmon-law *I*n  dr m n manner Wwhich crralra an

28.35.045 Momit Vkiiktkm ft 28.35.045

gemu* wr*lion even though a niiode-
mranor charge of rrcklra* driving had
already lieen adjudicated again*! him
liecauoe. altlimigli Ihe charge* aroae out of
lhe »ame grnrral inndenla, they were
liaaerl on different conduct during lhat
incident (‘aider v. State, Sup Ct. Op. No
22241Kile No 4293), OKI P.2d i0Vfl(1980).

Trooper arriving at accident acene
cannot arreat for rrckleaa driving
without warrant. — The Alanka legiala-
lure ha* classified both rrckleaa driving
and operating or driving an automobile
under the influence of intoncaling liquor
a* mi*drmramir* Thu*, a «Ute trooper
who arrived at an accident acene could nol
arrr«t a driver without a warrant for
cither reckle** driving or drunk driving
aince neither of llirar offense* wa*
committed or attempted tn hi* preaence
Layland v. State, Sup Ct. Op. No 1160
IKile No 2284). 636 P 2d 1043 (19751, *(Td.
Sup Ct Op No 27.19. 549 P2d 1182
119761, overruled on olher ground*. City of
Anchorage v (ielier. Sup Cl Op No 1824
(Kile No* 3827, 4016. 4037. 40461. 692
P.2d 1192 <19791

Sentencing conalileraUon*. — Where
It w** ur.diaputrd *t trial that there went
three people in the rear of defandanta
pickup who were eitremely vulnerable in
caoe of any accidenl. lhe judge could
properly consider thia fact at sentencing in
evaluating the eatent of defendant™

Cotlaleral reference*. — 7A Am. Jur.
2d. Automobile* and Highway Traffic,
Il 312 U-320

61A CJ S.. Motor Vehicle*. 11 609 to
624

What amount* to grosa or wanton negli-
gence in driving an automobile precluding
the defenae of contributory negligence. 38
ALR 1424. 72 ALR 1357. 92 ALR 1367.
119 ALR 654

recklessness, even though he could nol
properly conatdrr (lie fact that they had
died from defendant* reckle«*ne»*
tluckabyv.Slat*.Ct. App Op No 39(Kile
No 61971, 632 P.2d 976 (198D

Considering uneounaeled moving
violation* In aentencing held hamtle**
error. — Any error which might have
occurred hy reason of (hr (rial court™ con-
mnirralioti of two uncounselrd moving vin.
Irlinn* in determining the sentence for
negligent driving wss harmless where the
tourl also considered three counseled
moving violations and where it did not
restrict or suspend defendnnf* licenae but
imposed s fine of $10(1, which wss only 125
almve Ihnl suggested by defendsill's coun-
sel McKrnne v. Slate. Sup Cl. Op No.
1029 IKile No 2012). 620 P 2d 791 (19741

Sentence upheld. — Severity of defen-
dant™* offense within tlie crime of recklea*
driving and lhe need In deter him, to deter
other*, and to reaffirm societal norm*
justified a one-year sentence. lluckaby v
State, (*t App Op No 39 (File No. 61971.
632 P 2d 975 11981

Cited In Hood v. Smedlry, Sup Ct. Op
No 800 IKile No 1400. 498 P2d 120
119721. Williford v. Stale. Sup ClI Op No
2751 (KileNo 69861,674 P.2d 13291198.11;
Wilson v. State,Ct, App Oft No 356 (Kile
No* 762.1. 7526, 78331. P2d
119841

What amount* to retkle** driving
within dalute making reckleos driving of
automobile a criminal offense, 86 ALR
1273. 52 ALR2d 1337

Definiteness nnd certainly of atatutca
prohibiting, 12 ALH2d 580

Kecklcsa driving a* leeser included of-
fense of driving while Intn*ic*ted or aim.
ilar charge. 10 ALR4lh 1252

dard of rare. — This section and AS
28 3ft 04ft. defining mklir-a and negligent
driving, do nol art forth pcr—cise standards
of cUt, but merely codify Ihe u«ual
common Dw standard i.f care Hailey v
Lrnord. Sup Cl Op No 2308 tKile No
w8l 626 I’ 2d SCI i llIAlI

Specific conduc t not prnarrllietl
Thu aaclion and AS 28 351145, tic-lining
rveklrw* and nrgligvnt driving, do nol
proscribe specific conduct, but rather stale
mhat a pmon ahall not drive a molnr vrhi

unjustifiable risk !latlry v Ermord. Sup
ct Op No 23081File No 4696>, 626 P2d
849)1980

Itl.lv tn aafrty of grnrral public. —
Itrcklrs* driving involve* risks to Ihr
aafrtv of lhe public at large (‘aider v
Slate. Sup IT ftp No 2224 (Kile No
421t It til!) 1*2< fir/O UtlAiti

A defendant waa nut placed In
double jeopardy t> hi* conviction uf the
[rw U included ofTerw- of recklroa driving
nn a felony chargv of aaaautl with a dan-

Sec. 28.35.045. Negliffentdriving.IBIApersonwhodrivesnmotor
vehicle in the stnte in h manner which createa an unjustifiable risk of
harm to a person or to property and who, as a result ofthe creation of
the risk, actually endangers a percon or property is guilty of negligent
driving An unjustifiable risk ib a risk ofsuch a nature nnd degree thnt
it failure to avoid il constituteH a deviation from the stnndnrd of care
that a reasonable person would observe in the situation I'roof that a
defendant actually endangered a person or pn pcrty is established by
showing that, as a result of the defendant's driving.

153



| 28.36.045 Ai.ahka Statiitkh S 28.35.046

1) an nreidi'nt occurred;
2) a perwin, including tho defendant, look eviiMive action to avoid nn
accident; o

(3) a pernon, including' the defendant, stopped or slowed down
nuddenly to avoid an accident; or

(41 u pernon or property, including the defendant or the dcfendnnt'n
propertK, won otherwine endangered

(b) The ofTenne of negligent driving in a lessor ofTenHe thnn, and
included in, the ofTenne of reckle,s driving, nnd a person charged with
reckless driving may Ih* convicted of the lesser ofTense of negligent

driving.

(c) g\_pernon convicted of negligent driving is guilty of nn infraction
as provided under AS 28 4(1050, and in addition, the court mny limit
or nus}lend the person's driver's licenne under AS 28.16.220(h).

(d) lawfully conducted automabile, snowmobile, motorcycle or other
motor vehicle racing or exhibition events are nol subJect to the provi-
sions of thin section. (5 7 ch 74 SILA 1074;nm 5 (3ch 241 SLA 1076; am
1 19 ch 144 SLA 1077)

Revisor'a notes. - AS 28 10220, present provisions for mandatory auapcn-
referred lo in (cl of (hi* section, wss sion of licenses for rrrtsin violations (AS
repeated (n IH7H The prrsent provisions 28 I IHI IHonol include n violntion of this
for discretionary court limitation of section in the grounds for suspension,
licenses sre found In AS 28 15201 The

NOTES TO DECISIONS

Codification of cnmmon-law stan-
dard of care. — Tina aectlon sod AS
28 35 040. defining reckless and negligent
driving, do not set forth precise standards
of care, but merely codify the usual
common Isw standard of csre (lalley v
lenord. Sup Ct Dp No. 2308 (Kile No
4696). 625 I’ 2d 849 <19811

Specific conduct not proscrlired.
This section and AS 28 35040, defining
reckless and negligent driving, do not
proerrito specific conduct, hut rather aisle
that a person shall not drive s motor vehi-
cle In a manner which crestea an

Collateral references. - 7A Am —lur
2d. Automobiles and Highway Traffic.
Il 321. 322

61A CJ 8 , Motor Vrhirles, t 612

unjustifiable risk tlslley v lenord, Sup
Ct Op. No 2308 IKile No 4696), f.25 I 2d
849119811.

Negligent driving Is an infraction,
not an offense fnr double Jeopardy
purposes, and pleading no contest to
negligent driving doea not preclude sub-
sequent prosecution for the offense o. sec-
ond degree assault Carlson v. Stole, Ct.
App Op No 339 kKile No 7338), 6701*2d
603 10)841

Cited in Williford v State. Sup Ct Op
No 2751 IKile No 598(5), 674 I*.2d 1329
11983),
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§ 2836050 Motoh Vkmici.kh 5 2835050
Article 4. Duties Following Accidents.

Hection Hection

SO. Action of nperatnr Inmediately afier 90 gendering nf rrpoil hy others
accident 100 Form of reports

tit) Duty of (>|>erator to give Information  110. Pennlly for giving false Informntinii
and render ssslstsnce In report or foiling lo re|sirt

71) KxtmlInnlmn or Impounding before 120 Use of accident rrpnrts In evidence
repair I'ttl Knlse refiort nr deslructinn of eve

80 Immediate notice of accident dsnca

Sue. 28.35.050. Action of opcrutor immediately after accident,
(@) Anoperatorofa vehicle involved in nn accident resulting in injury
to or death of It person shnll |mmed|ate.|g slop the vehicle at the scene
0'-tho accident or ns close to it ns possible and return to, nnd remain
it, the scene until the operator has fulfilled the re<|uirementH of AS
28.36.060.
~(hi The operator of a vehicle involved in an nccident resulting only
in damage to a vehicle driven or attended by a person shall immedi-
ately stop tin- vehicle at the scene of the nccident or as close to it as
possible and return to, and remain at, the scene of the accident until
the operator has fulfilled the requirements of AS 28.35.060.

(c)  Tho operator of a vehicle involved in nn accident resulting only
in damage to a vehicle which is unattended nhnll immediately stop nt
tho scene of the accident nnd undertake reasonable means nnd efforts
to locale and notify the operator or owner of the damaged unattended
vehicle of the name and address of the operator and owner of the
vehicle strikinglthe unattended vehicle. If the operator or owner of the
unattended vehicle cannot be located then the operator shnll leave in
a conspicuous pince in or upon the unattended vehicle, a writing
stating the name and address of the operator and of the owner of the

vehicle which struck the unattended vehicle and setting forth a
statement of the circumstances of the accident. H 50-5-5 a, b ACLA

1949; am 5 | ch 69 SLA 1960)

NOTES TO DECISIONS

lluth this section and AS 28.35.000
define Ihe duties of drivera of motor
vehicles “involved in an accident “
Drahoah v State. Sup Ct Op No. 486
(Kits No 849). 442 P2d 44 (1968).

And constitute an Interlocking statu,
lory scheme. — It ia apparent from n
reading of AS 2835.050(a) and AS
28 36 060m) that together (hey constitute
an interlocking  statutory  scheme
proscribing rnndilri loinnionly known aa
"hit and run" driving Drahoah v Stale.
Sup ClI Op Nn 48A IKile No S4BI, 442
I>2d 44 H968I

Separate offenaea. — Leaving the

scene of an accident laa separate ami dis—
tinct offense from the crime of failure lo
render assistance Drahosh v Stnte. Sup

Ct Op No. 486 (File No 8491.442 P 2d 44
119681

Violations of subsection la) are pun-
ishable under AS 28.35.230. Drahosh v
State. Sup Cl Op No 4851Kile No. 849).
412 P 2d 44 11968)

(Junled in Miller v State, Ct. App Op
No 116 iKile No 5429). 652 P2d 494
i1982)

Cited In Althsk v Slate, CI Al.p Op
Nu 036 (Kile Nu. 4435). 640 P2d 135
119811



+28.35.060 Aiamka

Collateral referenrrn. 7A Am Jur
2d, Automohilen nnd Highway TratTir,
Il 2710 to zor.
68§|A CJ 8, Mulor Vehiclea, Il 074 lu

CoiMtltutlonalily, connlrucllon, nrul
rifi>ct of ntalule in ridnlmn U rundurl uf
driver uf aul.unuliilr idler hnpiirmiig uf nn
accident, Hi ALl 1425,00 Al.ll 1228. 101
AlLR 011

Failure In atop nr ntlu-r rundurl nfler

Sec. 28.36.060. Duty of ope
render iiNHiNtiince. (al T

Statuikm 5 28.35.060

nulumulilli* nrridrnt un auj>mrtiMg ilium
fur exemplary dninngen. IMi ALl 111ft

Applirninliiv. nf rrumnnl "hll nnd run"
"labile lu arcldrida nrtumnii un private
property, 77 Al.l<2d 1171

Nrcennity nnd autTiciency uf allowing iii
n rrlininnl  prosecution  under i
"lilt nnd run" alnhlti-nrcuaed a knowledge
ul ncridrnl. injury, nr damage. 21 Al.R.'ld
47

rator to give information and

he operator of a vehicle involved in an acci-

dent renultiiiK in iiyury to or death ofa [M>rson or dimuiKe to a vehicle
which ladriven or attended liv a pernon nhnll give the operator'll name,
nddrcKA. and vehicle licenae number to the person struck or injured, or
the operator or occupant, or the person attending, and the vehicle
collided with nnd shall render to any person injured reasonable assis-
tance, including ranklng ofarrangements for attendance upon the per-
son hy a physician and Irans|>ortation, in @ manner which will not
cuuse further Ii\jury, to a hospital for medical trrutnicnt if il is
apparent thnt treatment is desirable. Under no circumstances is the
giving of assistance or other compliance with the provisions of this
paragraph evidence thhe.|lnbl|lt?l of an operator for the accident.

(b) Except as provided in fcl of this section, a person who fails to
comply with any ofthe requirements of this section is, upon conviction,
punishable bﬁ imprisonment Tor not more than one yenr, or by a fine
of not more thnn $500, or by both. This provision does not apply to a
person incapacitated by the accident to the extent that the person is
physically incapable o complyin? with the requirement.

(c) A person who fails to comply with n requirement of this section
regarding assmth an injured porson is, upon conviction, punishable
by imprisonment for not more than 1o yenrs, or by a fine of not more
than $10,000, or by both. This ﬁrowsmn does not apply to a person
incapacitated by the accident to the extent that the person is physicall
incapnhlc of complying with the requirement. () 50-5-5 ¢, d ACL
1949, nm 56 1.2 ch 85 SI.A 19681

NOTES TO DECISIONS

Thli section doe* not codify u failure to require criminal intent, or
common.law crlmr hut rather create*  mure particularly, for ita failure to require
a naw alatutory offrnae. Kimokinnk v thul a prranu knowingly fatla to render
Stale. Sup ft Op Nu 1701 'Kite Nu  [KMIalilll'i* Klllinkinuk v Stk Sup IT
31771. 684 |’ 2il 26 119/81 Op Nu 1704 If .tr Nu 31771.684 1*2.126

On lla face, thia arctinn appcara H97MI
constitutionally  drfrctlve for lla
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5 28.35.060

On lla luce Ihia rilinn dura not require
that ii priaoo have knowledge or the acci-
deal or of Ihr fort Ihat lityurira hovr
rraulted lu Ih—guilly uf a narluua crime
TImio thr alntuto up|M-iira to hold n prraun
atrirtly luililr fur lailurr to render aaaia
liinrr rvrn if lie la unaware uf any
wrongdoing. ic ¢ unnware uf the circuit),
atanrra giving riar lu tlir duly and lima
Illiawnrr [lint 1l- la In fact falllliK tu do Ilir
required net, Kfmoktaak v Slate, Sup <3
Op No 171)4 Ifile Nn 3177). 684 P.2d 26
11070)

Hut thr rripiiailr In.nit may Ire read
Into the alalule hy Implirntlun.
Kimuktuak v Slate,Sup Ot. Op Nu 1704
Ifile Nu 0177). 684 112d 26 110781.

Tlie leglalubirr intriidrd that criminal
liability under llila aectlon allarh only
where llia nperalor uf a motor velilclu
knnwiiiKly faila lu atop and render naaja.
tame The atatule rnpilrva on anirmative
cuurae uf action Pi Ih-taken by Ihe driver
nnd It nrceaaarlly fulluwa Hint one mual In-
aware uf Ihe farla giving riaa Pi thia aflir-
motive duly in order lo jierform auch n
duty Kimokloak v StoU, Hup. Ct. Op. Nn.
1704 Iflle Nu 3177). 684 P.2d 26 <19781

When rrimlInal liability under auh-
aertlun (c) ntinrhra.  Criminnl liability
under aubaectinn let nf thin aection
nllochra to adriver who leaves the acene uf
an arridrnl where tlie alale can prove hy
direct nr circumalnnlial evidence thnt the
driver actually knew nf (he Injury or that
he knew that the accident wna of auch a
nature that one wnuld rcnaonnbly antici-
pate lhat it rraulted in injury Pi a perann,
Kinmktnnk v Stale, Sup CI. Op. No. 1704
(file No. 3177), 684 I*2d 25 119781.

Intoxication. — Where one ia charged
witli failure In render naairinncc under
thin auction nnd where there laevidence nf
intoxication, the jury may conaider Un-
furl that the nrcuaed waa intoxicated in
determining whether lie had the recjuiaite
knowledge KimukImik v. Slate, Sup. Ct.
Op No 17114 Iflle No 3177*. 6H4 P.2d 25
119781

No error in manner in which ntate
permitted p> argue element of knowl-
edge to Jury. — Sec- Atehnk v. State, Ct.
App Op No 036 (file No 44351, 640 I*2d
135<19811

Cnlhili-ral reference*.  7A Am Jur
2J. Autnimililea nml Highway Tinllir,
It 289 In 296

Mtrmu Vkmicikh

) 2835.060

Innlrurlitin lluil the jury could find
knowledge uf injury "wlu-re Die rlrcum*
alunrea were auell Ilull 1bey would lend n
reiuuiiuilily prudeiil |h-imiii In aaaume | lint
an nccident remitting in injury" rnunt hnve
occurred wna erruneoua, aince it la nut lliu
irnnomihlf peraon who la un trial bill the
deleminnl ami Il la llie defendanl'a kuuwl
edge wluch mual la-proved nml nol Ihal of
a liywitintiial  iriiMUinhte  |H-raun
Kuuokluiik v Slate,Sup Cl Op No 1704
Iflle No 31771, 684 I' 2d 26 (197HI

When- llia trial coiirfa flint tiialrurliun
nn llie ulementa of Ihe ulTenae nf failure lo
render nut ailrijualely apprlaed (tie jury ul
all m-ceaaary elemeula wilh Ihe rxcrpllun
uf llie elemelil nfknowledge, tiul two add|.
linnal malrucliuna apetifirally nddrraaiug
ihe element of knowledge conformed pre-
i laely lu Ihe reipilreinPiilaofKImukPink v
Slate. Hup CIl, Op No 1704 (file Nn
31771, 684 112d 25 119781, nu error wna
rniumllled hy llie court in inatructing the
jury Alcliak v Sinle, 13 App Op Nn 030
iflle Nn. 44351, 640 1*2d 135 119811.

The crime of leaving the acene uf an
accident ia not amenable to civil com-
proiniar. Ifenael v Stale, Sup. Cl. Op No
1755 Iflle Nn. 37191. 585 I*.2d 878(1978)

The act runallluling Ihe crime of leaving
the acene nf an accident ia the failure tn
«top mid make IlI* neceaaary exchangee uf
information or nnaintnncc after the acci-
dent hnnoccurred 31,iaumiaalon ia not one
which cnunen injury lo the private cilir.en
within thp manning of the civil cnmpm-
mino atatutea Settlement of lhe claim for
ipjuriea reaulting from the accident cannot
nclllo the ninte'a claim for n violntion of iln
lawn ifenael v. Slate, Sup. Ct. Op. No.
1755 (file No. 37191,686 P.2d 878 (19781

Ten-year aenlence for failure to
render nnolnlance affirmed. — See
Itoacndnlil v Stale. Sup Ct Op No. 1807
IKile No. 4087). 591 I*2d 538 (1979).

Applied in lLupro v. Slate. Sup ClI. Op.
No. 1900 IFile Nn 2987), 1103 I'.2d 458
119791

Quoted in Thihedcnu v. State, Sup Ct
Op. No 2182 IFile No. 43251,617 P.2d 759
(19801, Miller v Stale. CIl. App. Op. No.
135 (File No. 54291. 052 I’ 2d 494 M982).

liIA (M 'S, Mninr Vehiclea, tt (174 lu
683
Violntion of nlInluie reipiiring one
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| 28.3ft 070

Involved m an accident to atop nml render
mid ae affecting civil liability. nil ALI(2d

Aiamha MrATtrncH

ft 28.36 080

Hulfiriency of compliance with require
menl ofcriminal "Ini nnd run" «I*tul* that

2V# IDOtOfIM identify hlin»elf. IH Al.MJd 085

Hoc. 2B.3t.070. KxumInHtlon or impou tling Ixfcsrp ropnir. A
ponton mny not nmki* or havt* itmdi' repairs to claituik* or injury to n
motor vehicle which could hnve Im'cii cnunoil liy collision with a person
or pro[HTty without firnt n0t|fy|n% lhi> Dopnrtnionl or Public Safely,
chiefofpolice, or in tho nimence of thom*, tho nonrunt policeman or other
Pence officer, who nhnll iminiHlIntoly examine thn vehicle nm| moho it
ull report subscribed hy tho person in whono custody tho vehicle then
in. A copy of tho report shall ho mailed or delivered to the Depnrtment
of Public Safety. If no ofTicinl in within 10 milciioftho pinco where the
vehicle inbrought for rcpnir, then no notice or examination in roipiirod
If them in (ﬂound for suspecting thnt the vehicle won involved in n
collinion with n pernon, tho vehicle nhnll he iinM>undnd nl the expense
of the owner, for which tho cuntodiun nhnll hnve n lien, and nhnll lie
ncreeaible only lo officers dotnilod to tho inventi({ution of the cum* until
released. If, however, there in no rennon to nunin‘ct timt the dnmnj(e to
the motor vehicle wnncnuHed hy collinion with n person or pro>erty, the
repair of tlie vehicle mny he authorized hy the officer in charge of the
invent gatinn nt nny time nllor the expiration of 24 hourn thereafter.
(5 60-5-5 f ACLA 1949; umn 4 2 ch 123 SI.A 19821

NOTES TO IIMTHIONH

Applied in t.ie in v Stale, Sup Cl Op
No 1960 IFile No 2987). 60.1 P2d 468
<1979)

Collateral reference* 3H Ami Jur Lii"i for nlornKe uf automobile, 31 Al.K
2d, Oareitee. *nd Parking nml FillinK 834, 48 AlL.f(2d 894
Station*, t1 140. 144 lu IM Lien for lowing or ntor*KC. ordered liy
0‘A CJS. Motor Veliirlen, It 726. public oltieer, of motor vehicle, 85 Al.ftfd

746 dI. (*1 199

Sec. 28.35.080. Immediate notice of nccident. (nl The driver ofn
vehicle involved in nn nccident resulting in bodily injury to or death of
n person or total property damage to nn apparent extent of $500 or
more shall immediately hy tho quickest mennn of communication ((]uve
notice of the accident to the local police deﬁartment if the accident
gc?urs within a municipality, otherwise to the Department of Public

arety.

@ Thedriverofa vehicle involved in on accident resulting in bodily
injury to or death of n pernon or total propert?/ damage to nn aPparent
extent of $500 or more shall, within 10 dnys alter the accident, forward
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ft 28.35.080

i written rcjsirt nfthe accident to the Department of Public Safety nnd
to the local police department if the accident occurs within a munic-

ft 28.36 08(1 Moron Vnmri.KN

ipality A re[Mirt in not required under thin subsection if the accident is

|nves¥i%ated hy a peace officer.
(c) Th .
In* obtained from any local police
Public Safely.

e form ofaccident report re

guired under ih) of thin section can

epartment or the Department of

Ld) The Department of Public Safelﬁ may require the driver of a
ve

icle involved in an accident of whic

a report must In* made to file

supplemental reports whenever the original report is insufficient in the

opinion of the department.

(e) Kvery law enforcement officer who, in the regular course ofduty,
investigates a motor vehicle accident for which a report must lie made,
either at the time of and at the scene of the accident or thereafter hy
interviewing tlie participants or witnesses, shall, within 24 hours alter
completing the* investigation, forward a written report of tho accident

to the Department of Public Safety,

(fi An uccident report is not required under this section from w per-
son who |s.phy5|callg mcapable of making the report during the period
g

of incapacity, (ftft 50-5-5

ACLA 1949; added hy t 3 ch 123 SIA

1969; am fiit 2, 3 ch 69 SLA 1960: ftit 50-5.5 h, Ié ACLA 1949; added

by ft 3 ch 123 SLA 1959; am ft 20 ch 144 SLA 1

77)

NOTKM TO DKCI8IONS

Self-Incrimination. - Appellant*
admiaaion Ihal hr wna driven; vrhiclr in
quratlon .it time of accident waa not mud
miaaililr under the filth aim ndmrnl to Ihr
United Stair* Conatitution and Alankn
Conat, nr! 1, 4 9 i IX-mg compelled hy
thia arction, aince thia arction dora not
require any incriminating information,
but mrrrly require* a peraon who ia
involved in an accident covered by the
ntalule to give notice of the accident to the
appropriate police department Crenrv v.
Stale, Ct. App Op No 252 (File Noa
6777, 6778). 663 P 2d 226 (19831

Investigating officer’* written report
of an accident ia not admiaaible in evi-
dence under thin arction. Menard v
Acevedo, Sup Ct Op No 3G4 <Kile No
6361, tin I1*2d 766(1966)

Admlaaibility nf InvratlgaUng offl-
cer'a observation*. Although under

Collateral reference*. 7A Am Jur.
2d. Automobile* nnd Highway Traffic,
| 160

01A CJ 8. Motor Vehicle*. | 674

AS 2835 120 a written report itaelf ia
generally inadmiaaible, the police officer
who mvraligatea the atcident may (entity
to the obaervation* which he made in pre.
paring the report, and hi* obarrvallun*
would include nny atatement* whirh were
made to him in thccouree of the invraliga*
tion that were othrrwlae admiaaible,
including the atatemenl of a defendant
that he wan the driver of the vehicle In
elocation, t'reary v Slate, Ct App Op No
252 (File Noa 6777. 6778). 663 P2d 226
(1981).

Applied In Adkina v. I*ater, Sup. Ct.
Op No 1107 (File No 20781. 530 P 2d 11
(1974), KapaTranap, Inc v Henry, Sup
ft Op No 1527 IFile No 2326). 572 P.2d
7211977t,Hulhrrfordv State,Sup Cl Op
No 200!l IFile No 3453), 605 P2d 16
11979)

Admi**ihilily of rrpnrt of operator filed
purauant to Inw, respecting automobile
accident. 69 ALK 906.
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i 28.35.090 A |AHKA STATUTES ft 28.35.110

Failure to comply with sliitulc n (poring  suapenslon or lolling of ntntiilo of limi-
one Involve*! In nulnmnliilr accident In talinn, Il Al.K2d Mil
(top nr frimrt. a* affecting question n« In

Sec. 28.35.000. Kemloring of report hy other*, (it) Whenever the
driver ufit vehicle in phyHirnlly incapable nfglvmgnn Immediate notice
of an accident a« r_etiuued in AS 28.35.080 and therewan another
occupant in the vehicle ill the time of the accident capableofdoing ho,
the occupant ahull make nr give the notice not Plven h{.the driver.

(b) Whenever the driver in phyaicnlly incapable of making a written
report 0f NN accident on required in AS 28.35 080 nnd the driver i not
the owner of the vehicle, then the owner of the vehicle involved in the
accident ahall within five dnyn niter learning of the accident make tho
éeponé]ogt)made hy the driver, (ft 50-5*5) ACLA 1949; nm s 3 ch 123

LA 105

sCC. 28.35.100. Form of report*, (a) The Department of Public
Safety ahull prepare and upon request suppli/] to police departments,
coroners, local pence officers, garages and other suitable agencies or
individuals, forms lor accident reports, The written reports by persons
involved in accidents and hy investigating officers shall require suffi-
ciently detailed information to disclose the cnuHe of the accident, condi-
tionsl e)éisting at the time of the accident, and the persons and vehicles
involved.

)y Kvory accident report required to m=made in writing shnll he
made on the aﬁpropriate form approved by the department und shall
contain all of the information required unfess not avniluble. tft 50-5-5
k ACLA 1949; ndded by ft 3 ch 123 SLA 1959)

NOTES TO DECISIONS

Quoted Int'resry v State, CI Ape Op
No. 282 (Kile Non 6777. 6778), 663 P2d
226 (1983)

Sec, 28.35.110. Penalty for giving false information in report
or failing to report, %a) A person who gives information in reports as
required in AS 28.35.08(1 knowing or linving reason to believe thnt the
information is false is punishable hy a fine of not more thnn $ 1,000, 01
by imprrisonment for not more thnn one Vear, or by both.

(b) The department shall suspend the ficense orPermit lo drive nnd
the nonresident operating griwleges of n person failing to report un
accident ns provided in AS 28.35.080 until the report is filed The
department may extend tin* HUs|M*niiiii liy mil more than 30 days. A
peraon failing 1w make a re|nirt iin required iii AS 28 35 (180 is guilty
of a misdemeanor and upon conviction is punishable hy n fine of not
more than $200, or h imKrisonment for nol more than 90 dnys, or by
both. (5 50-5-5 . m ACLA 1949; added hy ft 3 ch 123 SLA 1959)
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5 2835120 Motoh Vehicle* ft 28.35.120

NOTE8 TO DKCI8IONH

Clled in Crenry v. Sutc, Ct. App. Op.
Nn 262 (Kiln Non 6777, 677H), 663 P.2d
220(1983).

Collateral reference*. — 7A Am. <lur.
ftl,l(ﬁutomobile* anil Highway Traffic,

01A CJ.8., Motor Vehicle*. < 074.

Sec. 28.35.120. use of accident reports in evidence. A report
made in accordance with this chapter may not be used in evidence in
a criminal or civil action arising out of the accident that is the subject
of the report, (ft 4 ch 123 SLA 1959)

NOTES TO UECI8IONS

Investigatingofflcer'a written report
of an accident lanot admiaaible in evi-
dence under thia aection. Menard .
Acevedo, Sup. Ct. Op. No. 364 IFile No.
636). 418 P 2d 766(1966).

Thia aection bara admiaaion into evi-
dence of an invfoligating police officera
report made in connection with a tragic
accident Adkina v I.enter, Sup. Ct. Op.
No. 1107 IFile No 2078). 630 P.2d Il
(19741

Policlea underlying atatutea barring
the uae nf accident reporta aa evi-
dence. — See Adkina v. Letter. Sup. Ct.
Op Nu. 1107 IFile No. 2078). 530 P.2d Il
(19741.

Thia aection hy lie specific term*
bar* only the report™ uae In evidence.
Adkin* v. Letter. Sup Ct. Op. No. 1107
(File No. 20781, 630 P.2d 11 (1974).

Thia aectlon doea not prohibit the
oral teatimony or expert opinion* ofan
Inveatlgator which are alto contained in
an automobile accident report. Adkina v.
I/mler. Sup. Cl. Op No. 1107 (File No
2078). 630 P2d Il (1974).

In view of Ala*kn'a established rule
favoring admiaaion of expert opinion testi-
mony. it would neern wine not to exclude
auch expert teatimony almply becauae the
witneaa prepared the written report which
ia barred liy the alalule Adkina v Leelrr.
Sup ClI Op Nu 1107 (File No. 211781.63(1
I"2d Il (19741

Although under thia aectlon a written
report ilaelf ia generally inadmiaaible. the
police officer who inveatigatea the accident

may leatify to the oheervationa which he
made in preparing (he report, and hia
obeervationa  would include  any
atatementa which were made to him in the
courae of the inveatigalion that were
otherwiae admiaaible, Including the
atatemenl of a defendant that he waa (he
driver of the vehicle in question. Cre»ry v.
Slate, Cl. App Op No. 252 (File No*
6777. 6778), 663 P 2d 226 (19831

Although a ntate trooper had little
Independent recollecUon of the acci-
dent, he could rely upon hia report aa
a proper baila for hia testimony In n
negligence action. It was still hi* testi-
mony and nol the report itself which ws*
placed In evidence. Kap* Transp , Inc. v.
Henry. Sup Ct Op No. 1527 (File No
2926), 672 P 2d 72 (1977).

Where a *I*(e trooper was permitted to
refer to his accident report in order to
recreate for thejury adiagram of the scene
of the accident which he had prepared aa
part of hia inveatigalion and he waa also
permitted (o read from hia report the
statement he look from one of the two wit-
nesses to the accident, thia teatimony waa
properly admitted Kap* Transp. Inc v
Henry, Sup. Ct. Op. No. 1627 (File No.
2926). 572 P.2d 72(1977).

Testimony of witnesses named In
report. — The holding that thia section
doea not bar oral (ratimony or expert opin—
ion* of an investigator which me also con-
tained in in automobile accident report
clearly overrule* any implication in Mace
v. Jung. Sup CIl. Op. No 170 IFile No
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ft 28.35.130 Aiahka Statute* S 28.35.135

306), 3H6 I'SH 571) (1903) Hint witnesses ~ trooper's Involvement In nn accident
rmned In the r%port would not Mo tilde to ~ were not Inndminnihle police Investigninry
t?st[fy |tefore the court. The doctrine of  report* in term* of t mdsecllun's hiii uné;e
“fruit of the poisonous tree” Insimply not  n dR‘urpose. Rutherford v. Stnte. Sup Cl.

nppllcnhle to thin_typo or n nituniion (1)1%71 10 2001 1File No. 14511, 605 1 2d It)

Adkina v _tenter, Sup t'l O? No 1107 )
(File No. 2078), 630 I'2d 11 (10741 Quoted in Wester v. Stole, Sup CI 0
Memoranda prepared ~hy stale (I\{87411106 (File No. 21591, 528 Ivad 1179

trooper Investigating another

Collateral references. 8 Am .Inr Admissibility of report of opernlor filed
2d, Automobiles nnd Highway TrnfTlr, pursuant lo Inw, r%spectmg oulomobile

i 1046 ] ] nccident. 69 AlLlt 90
01AC.J.S, Motor Vehicles, i 616(191

8ec. 28.35.130. Fhlhcreportordcnlruction ofevidence. An offi-
cer or person who knpwim};ly mokes nr subscribes n fnlse report con-
cerning nn investigation ofo vehicle or damage or injury caused by a
vehicle, ns provided in this chapter, is guilty of peijury. A person who
destroys, obliterates, conceals or removes, or who aids, abets, or assists
in the destruction, obliteration, concealment, or removal from n vehi-
cle, or evidence showing or tending to show thnt the vehicle collided
with a person or property, is punishnble by afine ofnot more than $500,
or by imprisonment for not more thnn six months, or by both, (ft 50-5-6
ACLA 19491

Article 5. Miscellaneous Offenses.

Sacton ISSe(?J[i(D)n bedi ignala  of offi
136. Unlawful to knowingly make fnl isobedience to. aignala of officer
% Usr}aat\évmuent?np%?i\évr%%r{ (grr]aceertmcsae- reguﬁatleng traffic | r]awfuq

t|(fn , , 182, Stopping at direction of peace officer
140. Unlawful obstruction or blocking of %Zg Enforcement

raffic , , , 45. Motorcycle helmet
165. Operation of vehicle with certain
tire- prohibited

Sec. 28.35.135. Unlawful lo knowingly make false statement,
application, or certification, lal A person may not knowingIY make
a false affidavit, statement, or representation, or nffirm faIseY with
respect to a matter or fact required to he set out under this title, nor
may theé)erson use a name other than the person's true name. A person
convicted of violating this section is guilty of unsworn falsification und
is punishable us prescribed by Inw. S

Fb) A person who has a certification, registration, title, license,
other form issued under this title, or who has applied for a certification,
registration, license, or nth-r form, and who changes the person's name
or moveH from the address shown on the department's records or forms,
shall not.fy the department in wntmg ofthe change in name or address
within 30 days, (ft 7 ch 241 SLA 1976; nm f 43 ch 102 SLA 19801
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f 28.35.140 Motdk Veiiicikm f 28.35.155

Cross reference*. — For crime of ninnpdmenl substituted “"unsworn falsi-
unsworn falsification, sen AH 1156.110, fication" fnr"p,egury" follow mg "Is %mlty
for” [V>nnitinn, see AH' 12 66 0361b)(3) and  uf* neur (he middle of the second sentence
12.65.135a. , tn subsection In).

Effect of amendment*, — Tlie 1080

Sec. 28.35.140. Unlawful obstruction or blocking of traffic. A
person may not purposely obstruct or block traffic on nny roadway by
any means. However, a service vehicle such an a bus, garbage truck,
tow truck or ambulance may make brief stops on n roadway, which
stogs on the roadway are necessary in the performance of its services,
(ft 50-5-7 ACLA 1949; am § 1ch 174 SLA 1970)

NOTES TO DECISIONS

_This Inw pertains lo roads of suffi-  Such ns pulling over to_aid occu-
cient width and condition to permit gantfofover_turne car. — This section
vehicles |o pass, without Injury to their  describe* servico vehiclea aa buses, gar-
t|r?,sorother ?orts, nnd,wnhoutdanﬁ;ernf ba(t;e trucks, tow trucks or ambulances,
collinion Vogler v. Oreimnnn, 12 Alaska  but a reasonable construction of Ihr slat-
19, THF. SupP 576 (1) Alnsks 1948). ole would hold thnt one who pulled his car

On a two lane highway, even d one  over lo the aide of the road in sn emer-
foot obstruction could ,easHK cause. s encg situation in order to aid the ogcu-
folIome enrto swerve info the opposite  pants ofun overturned car, waa acting In a
lane to clear a parked vehicle. This would ~ service cg)pacn . Beaumaater v. Crandall
mtgrfere wilh tlie normnl flow of traffic Sui). Ct. Op No. 1589 (File No. 2845). 576
nnd amount to n violntion under thia aec-  P.2d 968 0978). ,
tion. Henumnater v. Crandall, Sup. CI. Op. A person who pulled over to the aide of
0. 1589 (File No. 28451, 676 P.2d 968 thg r?ad,ln an emergency situation in
1978). , _ order lo aid Ihe occupants ofan overturned
Thia aectlon ia nol an exclusive Hatof  car apparentlx{ parking aa far over on the
service  vehicle*, ~ Beaumaster V. Q%wlaa he could given heanow%ondjélon}

0
n tho rondway na neces-

Crandall, Sup. Cl. Op. No. 1689 (File No. the presence”of a ditch on the aide 0
2845). 576 r.[z)d 988(%978) ( the roa ,p%nd ho *leo turned hia e ﬁr-
agher light* on, was entitle

Adriver, while not operalUng a pro-  gency
feaalongl service vehpicle r% pbre %akg/abne?atggr?

ay
In"the name acUvlty aaa se

3cheavgeehicl would have been. Beaumaater E,*i?lfgyrtslnBetgﬁmastgrrr(]/ar(]:Crean%aIfalasntljem(%l{1
V Cranoa 0 580 [Fif 887?)6' 1500 (File No 28481 676 P20 964

dall SuB. Ct. Op. No. 158
No 28461, 676 P.2d 988" (1978).

Collateral references. — 7A Am. Jur. S
%d. é\utomobnes and Highway Traffic, ~highw

topging vehicle on travele,gip rtion of
lision b

0
y as affecting responsibility Torcol-
etween vehicles, 131 ALK 562

211,
61A CJS., Motor Vehicles, t 684

Sec. 28.35.150. Unlawful to interfere with or destroy official traffic
control device or highway construction; action by state for damages.
IRepealed, .f[25 ch 144 SLA 1977.1

Sec. 28.36.155. Operation or vehicle with certain tircH
prohibited, (u) It is unlawful to opernto a motor vehicle with studded
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iron or tiros wilh chains attached on n paved highway or road from

aay | through September If>, inclusive, north of60® North Latitude
and from Aﬁr” It> through Seplemher.')), inclusive, Houth of 60" North
latitude. The commissioner of public Hafety nhnll bg otnergoncy order
provide for additional lawful operating periods baHed on ununuul
Heaiionnl or weather conditiona. An emergency order adopted under
thia section is not subject to the Administrative Procedure Act (AS
44.62). Upon application a special individual traction permit may be
issued allowing the operation of a motor vehicle with studded tires or
chains nt any time nt the discretion of the vehicle owner. The fee for
the special individual permit is one-third of the nnnuul registration fee
applicable lo Ihat class nfvehicle under AS 28.10.421. The department
may Frovide an appropriate slicker or other device identifying the
vehicle to which the permit applies.

(b) In this section "studded tire" means a tire with metal studs or

spikes imbedded in the perifhery of the tire surface, and grotruding not
more thnn one-fourth inch from the tire surface. (8 9 ch 241 SLA 1976;
am § 29 ch 94 SLA 1980)

Effrrl of emrndmrnts.  The tiHO hulinlilulH "AS 28.10.421" fur "AS
Amendment milinlitiitt'tl "rrgiBlrrlimi fer" 28 10 200" lit the end of the next to Innt
for "licenee Inn" nt'dr the ‘middle nf the Aenlence of Bulmeclinn In).
next to Inel eenlenre nreuheectiun Ist. nnd

SEC 28."ft.0>(). Unlaw ful injury tn nr destruction of trnlTic regu—
lations or guidance device. /Repealed, 25 ch 144 SLA 1977.1

Sec. 28.35.170. Operation with more than three persons in driver”s
seat. IRepealcd, $ 20 ch 241 SLA 1976.1

Sec. 28,35,180. Disobedience to signals of officer regulating
traffic unlawful. Adriverofa vehicle mny not refuse to obey a lawful
order or direction of n pence officer, fireman, or authorize flac[;man
regulating nnd d_irectin? traffic. A pence officer or fireman regulating
or directing traffic shall, upon request of ndriver, produce evidence of
authorization unless the officeror fireman is wearing in view the badge
oruniform ofoffice. Ik 50-5-11 AULA 1919;am § 10ch241SLA 1976)

Sec. 28.35.182. Stopping atdirection of pence officer, (a) A per-
son driving or operating a vehicle or motor vehicle, or operating an
aircraft or watercraft, shall slop as soon as practical nnd in u reason-
ably safe manner under the circumstances, iTrequested or signalled to
do so for a lawful purpose by aJJeace officer.

Lb_) If the peace olficer is dr _
vehicle or is operating an aircrafl or watercraft when making the
request or giving the signal lo stop, the peace officer's vehicle, motor
vehicle, uircrnflor watermill must he marked apJ)ropriater ho that a
reasonable person would recognize it nsone related lo law enforcement,

iving nr opernting u vehicle or motor

8 28.35.190 Moron VKiik iks 8 28.35.245

or it must meat lighting and audible signalling requirements of law for
law enforcement vehicles. If tho pence olficer is not driving or opernting
a vehicle or motor vehicle, or operating an aircrafl or watercraft, the
officer shall wear the uniform of offico or display a badge or other
symbol of authority no us to ho reasonably identifiable as a peace olfi-
cer.

(c) A person who knowingly fuils to stop in violation of la) of this
section is guilt} of a class 1l misdemeanor.

(d) In this noction

(1) "lawful purpose" includes ranking nn arrest or issuing a citation,
preventing personal igjury or property damage in an emergency, and
Investigating a situation when the peace officer has a reasonable
suspicion that imminent public danger exists or that serious harm has
recently occurred;

(2) "signal” means a hand motion, audible mechanical or electronic
noise device, visual light device, or combination of them, used in a
manner thnt n reasonable porson would understand to mean that tho
peace officer intends Ihal the person stop. (8 1ch 66 SLA 19841

Sec. 28.35.190. l@&nulty for violation ofcertain sections. [Repealed,
847 ch 32 SLA 1971.1

Sec. 28.35.200. Unlawful operation of vehicles. (Repealed, 20 ch
241 SLA 1976.1

Sec. 28.35.210. Seizure of unsafe or defectively equipped vehicles.
IRepealcd by implication by AS 28.05.091, enacted by 86 ch 178SLA
1978.1

Sec. 28.35.220. Action by state fordamuges. IRepealed, S 20ch241
SLA 1976.1

Sec. 28.35.225. Enforcement. All Inw enforcement officers in this
state and employees of the department designated by the commissioner
shall enforce this title and regulations udopted under this title. The
state troopers shall advise and instruct all other Inw enforce.nent offi-
cers in the state concerning the requnements of this title and regu-
ISaEKJnlsggg?pted under this title. (8 11 ch 241 SLA 197C am 8 7 ch 54

Sec. 28.35.230. /Renumbered as AS 2b 40.050.1

Sec. 28.35.240. Duly toobey school patrol. /Repealed, 3 ch 68SLA
1964.1

Sec. 28.35.245. Motorcycle helmet, (a) Afier January 1, 1978,
motorcycle helmets mny not be manufactured or sold in Alaska Ihaldo
not conform to standards established by regulation by the commis-
sioner of public safety. The regulations shall provide for helmets that
allow normal peripheral vision Hnd hearing and minimize neck injuries
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4 2“,36,280 Ali.ahka Statiitkh 4 2840060

lo the wenrcr potential(ljy caused hy the helmet. The udoption of these
regulations nhnll be under the provisions of the Administrative Proce-
dure Act (AS 44.62). o ,

(b) A pernon who hns reached the age of majority iihdefined byAS
26.20.010 mny not be required to wenr u helmet whileopernting u
motorcycle if the pirson is the holder of n license which, under requ-
lations adopted under AS 2H.16.041. is classified singly ns a license to
operate a motorcycle. (§ 1ch 230 SI.A 1070)

Collateral [eferenge*._—, TA Am lur
2d. Automobile* nnd Hisliwny Tratfic,
5210

Sec. 28.35.250. Application of luw. IRepealcd, $ 20 clt 241 SI,A
1976.1

Sec. 28.35.260. IRenumbered an AS 28.40.100.1

Sec. 28.35.270. IRenumbered ns AS 28.40.110.1



AS 20.10.011
AS 20.22.200

EXEMPTION FROM MOTOR VEHICLE INSURANCE
AND REGISTRATION CARRIES DUAL REQUIREMENT

In response to an inquiry from the Commissioner of
Public Safety and Representative Adelheid
Herrmann, the Attorney General stated that a motor
vehicle that is used on a road connected by land to
the state highway system or connected to another
highway that averages 500 or more vehicles per day
is not exempt from the insurance and registration
requirements under AS 28.10.011 and AS 28.22.200.
The statutes state that the owner or operator must
be insured and the vehicle registered unless the
road on which the vehicle is used is not connected
to the state highway system or a heavily travelled
road. The Attorney General concluded that the use
of the word "or"” in this context means that both
requirements must be met for the exemption to

apply. This interpretation is the one used by the

Division of Motor Vehicles and is correct, the
AttorneyGeneral said. The statutes were not well
drafted, resulting inuncertainty about their

meaning, the Attorney General said. Op. Atty.
Gen. (Alaska, June 13, 1988)

Legislative review is recommended.

_99.



AS 28.15.166(g) THE MEANING OF "ACTUAL PHYSICAL CONTROL
AS 28.40.100(a)(4) OF A VEHICLE™ IS EXAMINED IN THE CONTEXT
OF DRIVING WHILE INTOXICATED LAWS.

The Supreme Court of Alaska held that the
circumstances of the case justified the conclusion
that the defendant was in actual physical control of
the vehicle. The defendant was sitting in the
driver's scat, with the ignition keys in her hands
and was attempting to put the keys in the ignition.
Shf» had told the arresting officer that she intended
to arive the car. Given these conditions, the trial
court should not have concluded that the engine
must be running before "actual physical control™ is
found. State, Department of Public Safety v.
Conley, 754 P.2d 232.

While the result reached by the Supreme Court
seems reasonable, the court noted that no definition ,,
of "operate or drive" appears within_the laws
requlating license revocation for driving whiRj,
intoxicated: .the court found the definition it used
within AS 28.40 ("General Provisions"). While that

was adequate, review is recommended.

-51-



AS 28.15.181(c)

MULTIPLE CONVICTIONS FOR DRIVING WHILE
INTOXICATED, EVEN THOUGH ENTERED AT THE
SAME TIME, ARE SEPARATE CONVICTIONS FOR
SUBSEQUENT SENTENCING PURPOSES.

l.ie Supreme Court of Alaska held that it was
proper for the trial court to consider the initial two
convictions for driving while intoxicated that were
entered the same day as a single conviction;
because they were entered simultaneously, neither
was a "prior" conviction as to the other. But on a
third conviction, it was proper to sentence on the
basis of two prior convictions; each of the two
convictions entered the same day was considered as
a separate conviction. The court stated that it was
guided in its interpretation of the section by the
policy established by the legislature for presumptive
sentencing. AS 12.55.145 explicitly provides that
for presumptive sentencing purposes, multiple prior
convictions are considered as a single conviction
when they arise from a single criminal episode and
further the same criminal objective. The court
noted the language implies that in all other
circumstances, multiple prior convictions must be
counted separately. "Thus we conclude that all
prior DWI convictions must be counted separately
for purposes of driver's license revocation following
a subsequent conviction, regardless of whether the
prior convictions were entered simultaneously.”
Tulowetzkc v. State. Department of Public Safety.
743 P.2d 368.

The Supreme Court of Alaska construed the Ilaw
according to the apparent legislative intent.

Legislative action is not recommended.
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AS 28.10.011
AS 28.22.200

EXEMPTION FROM MOTOR VEHICLE INSURANCE
AND REGISTRATION CARRIES UAL REQUIREMENT

In response to ari inquiry from the Commissioner of
Public Safety and Representative Adelheid
Herrmann, the Attorney General stated that a motor
vehicle that is used on a road connected by land to
the state highway system or connected to another
highway that averages 500 or more vehicles per day
is not exempt from the insurance and registration
requirements underAS 28.10.011 and AS 28.22.200.
The statutesstate that the owner or operator must
be insured and the vehicle registered unless the
road on which the vehicle is used is not connected
to the state highway system or a heavily travelled
road. The Attorney General concluded that the use
of the word "or"™ in this context means that both
requirements must be met for the exemption to
apply. This interpretation is the one used by the
Division of Motor Vehicles and is correct, the
Attorney General said. The statutes were not well
drafted, resulting in  uncertainty about their
meaning, the Attorney General said. Op. Atty.
Gen. (Alaska, June 13, 1988)

Legislative review is recommended.
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AS 28.15.011(b)
AS 20.15.165(c)

REVOCATION oP DRIVER'S LICENSE POR
OPERATION OP ANOTHER VEHICLE WHILE

AS 28.<10.100(a)(19) INTOXICATED

The Supreme Courd— ul, -Alaska held that the
Department of Public Safety may revoke a driver's
license for the operation of a motor vehicle while
intoxicated in a privately owned parking lot open to
the public.. The court noted that the requirement
of a driver's license applies only to the operation of
vehicles "on a highway, vehicular way or area, or
other public property” but it also noted that a
driver's license is required for the operation of
certain vehicles, whether or not operated on public
property. "It appears thnt the Ippidntnrp Hir) n.»t
intend to revo»ke the driver's license of persons who
operate an unlicensed vehicle, such as an aircraft
or motorboat, while intoxicated." In that context,
it noted the recent decision of the Alaska Co'rt of
Appeals in State v. Stagno, 739 P.2d 198 (Alaska
Appeals 1987); that decision is analyzed in this
report. Caulkins v. State. Department of Public

Safety. 743 P.2d 366.

Review is recommended.

-50-



AS 28.15. 166(g)
AS 28.40.100(a)(4)

THE MEANING OF "ACTUAL PHYSICAL CONTROL
OF A VEHICLE" IS EXAMINED IM THE CONTEXT
OF DRIVING WHILE INTOXICATED LAWS.

The Supreme Court of Alaska held that the
circumstances of the case justified the conclusion
that the defendant was in actual physical control of
the vehicle. The defendant was sitting in the
driver's seat, vith the ignition keys in her hands
and was attempting to put the keys in the ignition.
She had told the arresting officer that she intended
to drive the car. Given these conditions, the trial
court should not have concluded that the engine
must be running before "actjal physical control” is
found. State, Department of Public Safety v.
Conley. 754 P.2d 232.

While the result reached by the Supreme Court
seems reasonable, the court noted that no definition

~of "operate or drive" appears within the Ilaws

regulating license revocation for driving whilg.

.,~§toxicated:_trle court found the definition it used
within AS 28.40 ("General Provisions"). While that

was adequate, review is recommended.

-51-



AS 28.15.181(a)
AS 28.15.181(b)
AS 28.35.030(c)

THE REQUIREMENTS FOR THE REVOCATION OF A
DRIVER'S LICENSE ARE REVIEWED. -« 1

The Court of Appeals of Alaska held that the state
could not revoke a driver's license for the operation
of an airboat on land while intoxicated because the
law does not require a driver's license for the
operation of an airboat. The revocation law is thus
tied to the types of vehicles for which a license is
required rather than to the location on which the
vehicle is operated. While the trial court and the
parties did not note AS 28.15.181 (which provides
that the operation of a motor vehicle while
intoxicated is grounds for the revocation of a
driver's license), the court remanded the matter for
further proceedings. State v. Stagno, 739 P.2d
198.

While this matter may have been resolved, the law
nonetheless seems not to nddrp” —intoxicated
operation of a boat on land--and apparently should.

Review is recommended.

-52-



AS 28.15.181(c)

MULTIPLE CONVICTIONS FOR DRIVING  WHILE
INTOXICATED, EVEN THOUGH ENTERED AT THE
SAME TIME, ARE SEPARATE CONVICTIONS FOR
SUBSEQUENT SENTENCING PURPOSES.

The Supreme Court of Alaska held that it was
proper for the trial court to consider the initial two
convictions for driving while intoxicated that were
entered the same day as a single conviction;
because they were entered simultaneous! ', neither
was a "prior" conviction os to the other. But on a
third conviction, it was proper to sentence on the
basis of two prior convictions; each of the two
convictions entered the same day was considered as
a separate conviction. The court stated that it was
guided in its interpretation of the section by the
policy established by the legislature for presumptive
sentencing. AS 12.55.145 explicitly provides that
for presumptive sentencing purposes, multiple prior
convictions are considered as a single conviction
when they arise from a single criminal episode and
further the same criminal objective. The court
noted the language implies that in all other
circumstances, multiple prior convictions must be
counted separately. "Thus we conclude that all
prior DWI convictions must be counted separately
for purposes of driver's license revocation following
a subsequent conviction, regardless of whether the
prior convictions were entered simultaneously.”
Tulowetzkc v. State, Department of Fublic Safety,

743 P .2d 368.

The Supreme Court of Alaska construed the Ilaw
according to the apparent legislative intent.

Legislative action is not recommended.
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AS 28.15.181(c)(1) THE COURT  REVIEWS THE APPROPRIATE

AS 28.15.181(e) SENTENCE FOR A P“*RSON WHO DRIVES IN

AS 28.15.291 (a)  VIOLATION oOF A LIMITED DRIVER'S License

AS 28.15.291 (c) AFTER A CONVICTION oOF DRIVING WHILE
INTOXICATED.

The Court of Appeals of Alaska held that the
appropriate sentence for a person driving in
violation of a Ilimited Driver's license following a
driving while intoxicated conviction was the minimum
ten-day sentence under AS 28.15.291 (a) (driving in
violation of the conditions of a limited driver's
license under AS 28.15.181(e)). The state had
argued that the appropriate sentence was 30 days
under AS 28.15.291 (c) (driving while license is
revoked wunder AS 28.15.181(c)(1)). The court
agreed with the driver. It noted that the express
language of AS 28. 15.291 (a) differentiates between
driving while a license is revoked and driving in
violation of a limitation placed upon a license. The
structure of the section as established by the
legislature reflects an arguable indication by the
legislature to exclude from the minimum 30-day jail
sentence persons convicted of violating the
conditions of a limited license, as distinguished from
those convicted of driving with a revoked license.
The court noted that the legislation is ambiguous;
ambiguous penal statutes must be construed in
favor of the accused. State v. Robertson. 749

P.2d 902.

Review is recommended.
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AS 28.35.032(a)

A PROSECUTION FOR REFUSAL TO TAKE A
CHEMICAL TEST FOR INTOXICATION IS
INDEPENDENT OF THE STATE'S ABILITY TO GET
A CONVICTION FOR OPERATING THE VEHICLE
WHILE INTOXICATED.

The Court of Appeals of Alaska held that the
warnings required under the implied consent law
and thus the penalties for heir violation are
independent of the ability of the state to get a
conviction for operating a vehicle while intoxicated.
The court agreed that it was possible to violate the
law by refusing the chemical test even if the person
were acquitted at a subsequent trial of driving
while intoxicated. "In any event, we doubt that a
person will ever be arrested ‘while operating or
driving a motor vehicle' since the arrest will
inevitably follow the driving. As we read the

statute, the word ‘'while’ means ‘'for’ and it is
undisputed that (the accused] was arrested for
operating a motor vehicle while under the influence
of an intoxicating liquor.” Brown v. State, 739

P.2d 182.
The Court of Appeals of Alaska construed the law

according to the apparent legislative intent.

Legislative action is not recommended.
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ly with the plaintiffs learning of the na-
ture of the victim's injury.1 Here, Matting-
ly was more than 150 miles away from the
accident scene und hud time to Htcel him-
self during his flight to Sitka. There wns
no sudden sensory observation of his in-
jured son. We therefore affirm the superi-
or court's decision that Mattingly docs not
stnte a cause of action for negligently in-
flicted emotional distress.

E. Dismissal Against
Non-moving Party

[13] Mattingly’s original complaint
named the College, Arthur Borland, Jim
Gibb, and John Doe us defendants. Tlie
individuals were alleged to be employees or
representatives of the College who were
involved in excavating the trench. The Col-
lege and Dorland (both represented by the
same counsel) answered, however, their an-
swer did not include Gibb’s name. The
College and Dorland then made a motion
for judgment on the pleadings and for dis-
missal, but again, Gibb’s name was not
included. Several days later, Gibb filed hia
r *swer through the College’s counsel.
Oral argument waa heard on the motion for
judgment on the pleadings, at which all
defendants were represented by the same
counsel. Mattingly thereafter filed his
amended complaint naming the same de-
fendants. The court’s order granting the
motion for judgment on the pleadings and
order dismissing the complaint only named
the College and Arthur Dorland.

Mattingly argues as his frmal point on
appeal that because the superior court's
order dismissing the complaint only named
the College and Dorland, but not Gibb, for
reasons of procedural due process, the or-
der should be set aside. One of Matting-
ly’s theories is that because Gibb had not
moved for judgment on the pleadings, Mat-
tingly was not accorded fair notice that the
claims against Gibb were to be considered
part of the motion practice.

Thia argument is without merit. Mat-
tingly alleges no facts which would place

3. SeeOr/lv. Wider, 737 P-2d 789 (Alaska 1987)
(action for negligently Inflicted emotional dl»-

trru Mated where actual auault of minor child
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Gibb in a position different from that of the
College or Dorland. Thus, to tlie extent
that the superior court's decision is correct
tut to the College and Dorland, it is correct
aa to Gibb. Mattingly had to know from
Gibb’s nnswer that Gibb was being defend-
ed by the College’s counsel, and it is diffi-
cult to understand how Mattingly would
not be on notice that any decision on the
motion concerning the College and Dorland
would not be applicable to Gibb. We hold
that the superior court's error in failing to
include Gibb’s name on the judgment on
the pleadings was harmless.

I1l. CONCLUSION

Because Mattingly has set forth suffi-
cient facts to allege a cause of action for
negligently caused economic harm, the su-
perior court’s dismissal of Mattingly’s conm
plaint for failure to state a cause of action
is reversed and remanded for further pro-
ceedings. The superior court's decision
that Mattingly has not stated a cause of
action for negligent and intentional inters
ferencc with his contractual relations with
his employees and with prospective eco-
nomic advantage, for intentional and negli-
gent infliction of emotional distress, and
for punitive dam ges is affirmed.

AFFIRMED in part, REVERSED and
REMANDED in part

UTIVMMImUM)

Donald L. CAULK1NS, Appellant,
I

STATE of Alaska, DEPARTMENT OF
PUBLIC SAFETY, DIVISION OF
MOTOR VEHICLES, Appellee.

No. S-1586.
Supreme Court of Alaska.
Oct. 9, 1987.

Motorist appealed from order of the
Superior Court, Third Judicial District, Ke-

oceurred In "close proximity™ lo parents. who
observed child's extreme distress ‘just after the
alleged assault occurred'™).
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nai, Chirles K. Cranston, J., upholding rev-
ocation ot his driver's license. The Su-
preme Court, Matthews, J., held thr.t De-
partment ot Public Safety may revoke driv-
er’s license of intoxicated person who oper-
ates motor vehicle in privately owned park-
ing lot held open to public.

Affirmed.

1. Automobiles <E=>144.1(1)

Department of Public Safety may re-
voke driver’s license of intoxicated person
who operates motor vehicle in pri,,n*cly
owned parking lot held open to public. AS
28.15.1Hc>.

2. Automobiles «=»144.1(1)

Motorist who drove vehicle in private
parking lot while intoxicated could have his
driver’s license revoked; motorist’s truck
was "a vehicle for which a driver's license
was required” within meaning of revoca-
tion statute, regardless of whether it was
driven on private or public property. AS
28.15.011(b), 28.15.105(c), 28.40.100(aX19).

Allan Beiswenger, Soldotna, for appel-
lant

Paul S. Stahl, Asst Atty. Gen., Anchor
age, Grace Berg Schaible, Atty. Gen., Ju-
neau, for appellee.

Before RABINOWITZ, CJ., ad
BURKE, MATTHEWS. COMPTON and
MOORE, JJ.

OPINION
MATTHEWS, Justice.

[1] In this appeal the court is asked to

determine whether the Department of Pub-
lic Safety may revoke the driver’s license
of an intoxicated person who operates a
motor vehicle in a privately owned parking
lot held open to the public. We conclude

I. Alaska Statute 28.15.163(c) provides:

(c) Up <oreceipt of a sworn report of a law

enforcement officer that a che-nical test un-
der AS 28.33.031(a) produced a result de-
scribed Ir AS 28J35.030(aX2) ..., Ihat notice
under (a) of this section was provided to the
person, and that contains a statement of the

that the Department has the authority to
revoke the operator's license under AS 28.-
15.165(c).

While sitting in the center of the seat of
a pickup truck parked in a supermarket
parking lot, Donald Caulkina twisted the
ignition key, intending to turn on the
truck’s radio. The truck lurched forward
and struck the supermarket entrance.
Caulkina then moved into tlie driver's seat
and backed the truck away from the build-
ing. He waa arrested for driving while
intoxicated. A test revealed a 0.17% alco-
hol concentration in his blood.

Alaska Statute 28.15.165(c) requires the
Department of Public Safety to revoke the
license of any person who operates a motor
vehicle for which a driver’s license is re-
quired when his blood alcohol level is 0.10%
or more.l Because Caulkina had been
twice convicted of driving while intoxicated
within the last ten years, his license was
revoked for a ten year period, the minimum
prescribed by AS 28.15.181(cX3) for third
offenders.

Caulkins’ challenge to the Department's
revocation of his license was rejected by a
hearing officer and, subsequently, by the
superior court This appeal followed.

[2] Caulkins contends that a vehicle on
private property is not "a vehicle for which
a driver's license is required” within the
meaning of AS 28.15.165(c). He points to
AS 28.15.011(b), whicl provides that:

Every person exercising the person’s
privilege to drive, or exercising any de-
gree of physical control of o motor ve
hicle upon a highway, vehicular way or
area, or other public property in this
state, is required to have in the posses-
sion Ot the person a valid Alaska driver's
license issued under the provisions of
this chapter for the type or class of ve-
hicle driven, unless expressly exempted
by law from this requirement

drcwiuuncrs surrounding the arrest and the
grounds upon which the officer's belief that
the person was driving while intoxicated a
motor vehicle for which a driver's license Is
required was based, the department shall re-
voke the person's license....
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(Emphasis added). Relying on the itali-
cized language, Caulkina contends that a
license is required only when a vehicle is
operated upon a highway, vehicular way or
area. Because a vehicular way is a place
"other than a highway or private proper-
tz AS 28.40.100(a)(19), Caulkins arfgues
that a driver's license is not required for a
vehicle on private property. He therefore
contends that the state haa no authority to
revoke his driver's license for intoxicated
driving occurring on private property.

When viewed in context, the phrase "a
motor vehicle for which a driver's license is
required” refers to a type of motor vehicle,
rather than to the vehicle’s location. Driv-
er's licenses are issued for particular typeB
or classes of vehicles. AS 28.15.011(b).
Similarly, the Commissioner of Public Safe-
ty provides by regulation for the licensing
of a limited class of motor vehicles, includ-
ing motor-driven cycles, cars, buses,
trucks, and towed vehicles. 13 AAC 08.-
150.

There are no licensing provisions for a
number of other types of motorized convey-
ances which operate on public property,
including motor boats operating on public
waterways, and airplanes operating in pub-
lic airspace. 1d. The distinction Is impor-
tant in the context of AS 28.35.030, which
prohibits the operation of "a vehicle, air
craft or watercraft while intoxicated." It
appears that the legislature did not intend
to revoke the driver's license of persons
who operate an unlicenied vehicle, such as
an aircraft or motorboat, while intoxicated.
See State v. Stagno, 789 P.2d 198 (Alaska

App.1987) (driver's license cannot be re-

voked for the operation of an airboat while
intoxicated). Because the type of motor
veliicle which the appellant drove—a pickup
truck—was the type of vehicle for "which a
driver's license is required” under 13 AAC
08.150, the Department was required to
revoke the appellant's license.

Qur conclusion is supported by the drunk
driving statute. Former section 50-5-3,
ACLA 1949, provided that: "(any person
who, while under the influence of intoxicat-
ing liquor or narco'A drugs, operates or
drives any automobile, motorcycle, or other
motor vehicle upon any wublic street or
highway in Alaska, shall, upon conviction

743 PACIFIC REPORTER, 2d SERIES

thereof, be punished..." (emphasis add-
ed). The italicized language was eliminat-
ed in 1967. Ch. 121, § 1, SLA 1967. The
House Judiciary Committee explained that:
Under present law u person can he con-
victed of reckless driving or of driving
under the influence of intoxicating liquor
only if he is driving “upon a public Btreet
or highway." This bill renoves that
condition, so that driving in a parking
lot or 0'.her place likely to endanger the
public would ke covered
2 House Journal 537 (1967) (emphasis add-
ed). Thus for the last two decades it has
been unlawful for an intoxicated person to
operate a motor vehicle in any area of this
state, whether the area is publicly or pri-
vately owned. Accord, Conner i State,
696 P.2d 680, 683 (Alaaka App.1985). See
AS 28.35.030.

The legislature perceived that there is a
significant threat of injury to others and to
property when an intoxicated driver oper-
ates his vehicle on private lands. Compare
State v. Magrer, 151 NJ.Supcr. 451, 376
A.2d 1333, 1334 (1977) and State v. Frank,
2 Ohio App.3d 392, 442 N.E.2d 469 (1981),
which found similar legislative purposes
underlying similar statutes. The legisla-
ture evidently intended to impose the same
sanctions for intoxicated driving on private
as on public property. One such sanction
is license revocation.

The judgment of the superior court is
AFFIRMED.

Daryl L. TULOWETZKE, Appellant,
v

STATE of Alaska, DEPARTMENT
OF PUBLIC SAFETY. DIVISION
OF MOTOR VEHICLES, Appellee.

No. S-1754.
Supreme Court of Alaska.
Oct. 9, 1987.

Driver who had pled guilty and been
convicted on same day of two charges of
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STATE of Alaska. DEPARTMENT OF
PUBLIC SAFETY, DIVISION OF
MOTOR VEHICLES, Appollunt,

\%

Michelo L. CONLEY, Appellee.
No. S-1791.
Supreme Court of Alaska.
April 15, 1988.

Revocation of driver's license for driv-
ing while intoxicated was reversed by the
Superior Court, Third Judicial District, An-
chorage, Roy H. Madsen, J., and the State
appealed. The Supreme Court, Compton,
J., held that: (1) motor . ould be found in
actual physical control of automobile
though engine was nol running, and (2)
Department of Public Safety was entitled
to infer operability of the vehicle in the
absence of evidence to the contrary.

~ Reversed and remanded with instruc-
tions.

1. Automobiles ®=144.2(3)

On appeal from superior court decision
reversing revocation of driver's license, Su-
preme Court reviews determination of De-
partment of Public Safety independently of
the superior court, and may substitute its

judgment on question of statutory con-

struction. AS 28.15.166(a, ).

2. Automobiles «=144.1(i.10)

Person was in "actual physical con-
trol" of her vehicle such that license could
be revoked for driving while intoxicated,
though engine was not running, where she
was seated in driver's seat, had possession
of ignition key and was attempting to put
key in ignition, and was in such condition
that she was physically capable of starting
the engine and causing the vehicle to move.
AS 28.15.165, 28.15.165(a), 28.15.181(a)(5),
28.35030(a)(2), 28.35.031(a).

See publication Words and Phtases
for other judicial constructions and
definitions.
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3. Automobiles <*=144.1(1.10)

Finding that car was reasonably capa-
ble of being rendered operable is required
in civil driver's license revocation proceed-
ingsﬁfor driving while intoxicated, AS 28.-
15.165.

4, Automobiles <*=144.2(9)

For purposes of revocation of driver's
license for driving while intoxicated, the
Department of Public Safety was entitled
to infer operability of the vehicle in ab-
sence of evidence to the contrary, where
motorist assumed that the car was opera-
ble, sat down behind the steering wheel,
moved the keys to the ignition, and told
police officer that she was going to drive
home. AS 28.15.165, 28.15.1660).

Teresa Williams, Asst. Ally. Gen., An-
chorage, Grace Berg Schaibie, Atty. Gen.,
Juneau, for appellant

Bruce F. Sherman, Jr., Anchorage, for
appellee.

Before MATTHEWS, C.J., and
RABINOWITZ, BURKE, COMPTON
and MOORE, JJ.

OPINION

COMPTON, Justice.

The state appeals from a superior court
decision reversing revocation of a driver's
license. The primary issue is whether, in
order to find that a driver was in "actual
physical control of a vehicle” while intoxi-
cated, the hearing officer must find that
the engine of the car was running.

|. FACTUAL AND PROCEDURAL
BACKGROUND

On the evening of July 3, 1985, Lt. Kevin
O'Leary of the Anchorage Police Depart-
ment while on footpatrol, entered a tavern
named Darwin's Theory. There he encoun-
tered Michele Conley, who had been in-
volved in a disturbance and had been asked
to leave. O'Leary advised Conley that she
was too intoxicated to drive. He tried to
get her to take a cab home or call a friend
for a ride.
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O'Leary accompanied Conley outside the
bar. advised her tn lake a taxi home and
warned her that if she was observed driv-
ing she would Ik-arrested for driving while
intoxicated (DWI).  Although O'Leary
bailed several cabs for Conley, she declined
to take a cab home und indicated that she
would call friends to drive her home.
O'Leary returned to foot patrol after ask-
ing another officer to watch Corley to en-
sure that she did not drive her vehicle.

Shortly thereafter, Conley walked by
OT/jary, who was standing ut the ontrunce
to an alley. With keys in her hand, she
approached a blue car parked in the alley,
unlocked the door and sal down in the
driver's seat. O'Leary opened Conley's car
door and positioned himself to make it im-
possible for her to shut the door. He
asked her what she was doing and she
responded that she was driving home, He
told her she could not drive home, and she
responded, "1 will call you when | get homo
and let you know that | am safe."

O'Leary observed that Conley had her
hands on the steering wheel and that she
moved the hand holding her keys to place
them in the ignition. O'Leary then advised
Conley that she was under arrest and re-
moved her from the vehicle. He did not
allow her to start the vehicle or even to put
the keys in the ignition, Her subsequent
Intoximeter 3000 test gave a reading
of .208. Based on this result. Conley was
given notice of an administrative revoca-
tion of her license, pursuant to AS 28.15.-
165."

A hearing was held before the Depart-
ment of Public Safety (DOPS) on August
28, 1985, Conley moved to dismiss the
revocation on the basis that there was no
evidence that she had been in physical con-
trol of the car. The hearing officer re-
viewed the case law defining "actual physi-

1. AS 28.15.165(a) provides:
If a chemical test administered under AS 28.-
35.031(a) to a person driving a motor vehicle
for which d driver's license is required pro-
duces a result described in AS 28.35 030(a)(2)

. a law enforcement officer shall read a
notice and deliver a copy to the person. The
notice shall advise that

(l) the department intends to revoke the
person's driver's license ...;

cnl control” and auatained the DOPS'a rev-
ocation action stating:
M». Conley had the potential and the
intent und she had the keys in hand, «he
waa seated behind the wheel and the
vehicle was operable.

The DOPS revoked Conley's license for 90
days, hut granted limited driving privileges
for 60 duys of that period.

Conley appealed tlie DOPS's decision and
the superior court reversed. The court
found inter aria that: (1) Conley hud not
been in actual physical control of her ve-
hicle because the motor was not "running,"
and (2) in order to find that a person is an
"operator" or has actual physical control of
a vehicle a finding that tlie vehicle is "ojier-
able" is necessary. The state apjiealed the
issue of whether Conley was "in actual
physical control of a vehicle."

Il. DISCUSSION

(1) We directly review the determina-
tion of the DOPS, independently of the
superior court, because the superior court
was acting as an intermediate court of ap-
peaIS. Harcott [. State, Dep"t of Public
safety, [41 P.2d 226 (AlaSka 1987), Jager
v. state, 537 P.2d 1100, 1106 (Alaska 1975).
Whether the engine must be running to
find actual physical control is a question of
statutory construction on which this court
may substitute its judgment. earth re—

sources Co. K State, Dep"t of Revenue, 665

P.2d 960. 965 (Alaska 1983).

The relevant statutory' scheme is as fol-
lows: Under AS 28.35.031(a) "[a] person
who operates or drives & MOtOr vehicle in
this state ... shall be considered to have
given consent to a chemical test or tests of
the person's breath " (Emphasis add-
ed) |If the results of the chemical test
indicate that there is 0 10 percent or more

(2) the person has the tight to administra-
tive review of the revocation ...;

(3) the notice itself is d temporary driver's
license Ihal expires seven days after it is deliv-
ered to the person;

(«4) revocation of the person's driver's li-
cense .. shall tale effect upon expiration of
the temporary driver's license unless the per-
son within seven days requests an administra-
tive review.



234 Alaska
hy weight of alcohol in the ponton's blood

and that person "operates or drives" a mo-

tor vehicle in such condition, thnt person

commits the crime of "driving while intoxi-

cated." AS 28.36.030(a)(2).

One of the penalties for DWI is revoca-

tion of the person's driver's license. AS
2815.1i>1(aX6). Revocation is accomplished
through a civil proceeding separate from
the criminal proceeding. AS 28,15,165." A
person who receives notice of revocation
may make a written request for adminis-
trative review of the DOPS's revocation.
AS 28.15.166(a). The issues on review are
limited. AS 2M.15».16G(g).3 The only issue
in Conley's case was whether the arresting
officer hnd reasonable grounds to believe
that Conley was driving a motor vehicle
while intoxicated.

No statute defines "operate or drive" as
the term appears in these sections. How-
ever, AS 28.40.100(aX4) defines "driver" as
"a person who drives or is in actual physi-
cal control of a vehicle." Similarly, in Ja-
ooson v State, 551 P.2d 935, 938 (Alaska
1976), we interpreted formei AS 28.35.030
(which made operating or driving under the
influence a crime) as prohibiting "a person
who is under the influence of intoxicating
liguor [from] being in actual physical con-
trol of a vehicle with its motor running."
Thus the issue is what may a person do
before being considered in "actual physical
control of a vehicle."

Conley argues that no Alaska case has
upheld a DWI conviction or license revoca-
tion where the engine was not running.
Thus Conley concludes the engine must be
running before one is considered in actual
physical control of a vehicle. The state
argues that although having the motor run-
ning is a strong indicia of control, it is not
the only indicia of control used by other
states’ courts.

2 See supra note 1.

3. AS 28.15.166(g) provides:

(9) The hearing under this section shall be
limited to the issues of whether the arresting
officer had reasonable grounds lo believe lhat
the person was driving a motor vehicle while
Intoxicated and whether

(t) the person refused to submit to a chemi-
cal test under AS 28.35.031(a) after being ad-
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The Alaska Court of Appealtt haa deter-
mined that actual physical control doea not
contain a "movability" requirement. See
Lathan v. State, 707 P.2d 941, 943 (Alaska
App. 1985) (upheld the conviction of n driver
found asleep behind the wheel in u car
stuck in the mud, incapable of movement,
where the engine was running). The court
of appeals <"ciBion is consistent with our
decision in Jacobson where we observed
that AS 28.35.030 falls within "that class of
statutes where mere exclusive control of a
stationary vehicle while intoxicated is a
crime.” 551 P.2d at 937,

In Jacobson we relied on State v Wi
78 Ariz. 8. 274 P.2d 338 (1954) where the
driver, while intoxicated, was found asleep
in his truck, which was idling in a traffic
lane wilh its lights on. We cited the fol-
lowing policy:

An intoxicated person seated behind
the steering wheel of u motor vehicle is a
threat to the safety and welfare of the
public. The danger is less titan that in-
volved when the vehicle is actually mov-
ing. but it does exist. While at the pre-
cise moment defendant was apprehended
he may have been exercising no con-
scious volition with regard to the vehicle,
still there is a legitimate inference to be
drawn that the defendant had of its own
choice placed himself behind the wheel
thereof, and had either started thr .notor
or permitted it to run. He therefore had
the "actual physical control" of that ve-
hicle, even though the manner in which
such control was exercised resulted in
the vehicle's remaining motionless at the
time of his apprehension.

551 P.2d at 938 (quoting Wedq 274 P.2d at
340). In Jacobson, we also adopted the
description of actual physical control set
out by the Montana Supreme Court: "[A]s

vised that refusal would result in the suspen-
sion. revocation, or denial of the perron's li-
cense or nonresident privilege to drive and
that the refusal is a misdemeanor; or

(2) the chemical test authorized under AS
28 35.031(a) and administered to the person
produced a result described in AS 28.35.-
030(a)<2).
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of predicament indicating the drunk driver
drove for at least some period of time
before stopping.'

long as one were physically or bodily able
to assert dominion, in the sense of move-
ment, then he has as much control over
(the vehicle] as he would if he were actual-
ly driving." 551 P.2d al 938 (quoting state

ruona, 133 Mont, 243, 321 P.2d C15, 618
(1958))." In ruoua, the defendant was
found sleeping in the driver's seat, the mo-
tor was running and the cur was parked in
the traffic lane of a public street. Never-
theless, the court held that the defendant
was in actual physical control of his car.
The ruona definition recognizes the poten-
tial ability to drive; that is, a person's
dominion over the car.

Subsequent decisions have delineated a
number of factors used in determining
whether a person was in actual physical
control of a motor vehicle; (1) whether the
person is asleep or awake, (2) whether the
motor is running, and (3) the location of the
vehicle and all of the circumstances bear-
ing on how the vehicle arrived at that loca-
tiond Conley argues that even though
some jurisdictions find that the driver is in
actual physical control of a car even when
the engine is not running, the case law
reveals that the car is usually in some sort

4. The Montana Supreme Court further ex-
plained:
Using the term in "actual physical control” in
its composite sense, it means 'existing” or
"present bodily restraint, directing influence,
domination or regulation." Thus, if a person
has existing or present bodily restraint, direct-
ing influence, domination, or regulation, of
an automobile, while under the influence of
intoxicating liquor he commils a misdemean-
or within the provisions of (the statute],
321 P2d at 618. Accord Stale  Ghyltn, 250
N'W.2d 252. 253 (N D.1977) (car in ditch, driver
getting out of car. keys in hand, held actual
physical control); Hughes v. Stale, 535 P.2d
1023. 1024 (Okla.Crim.App.1975) (car at 90' an-
gle lo road, defendant behind wheel, head at
passenger seat, key in ignition, engine off, held
actual physical control): Commonwealth .
Kloch, 230 Pa.Super. 563. 327 A.2d 375 (1975)

(defendant asleep, car parked mostly on high-

way. engine running, held in actual physical
conirol): State . Srelter, 36 wash.App. 439,
674 P.2d 690 (1984) (r igine off, car partly on
left shoulder, vehicle out of gas, held actual
physical control); Adams v, State, 697 P.2d 622
(Wyo0.1983) (vehicle off highway, engine off, no
lights on, key* in ignition, driver unconscious
behind steering wheel, held in actual physical
control).

However, we are aware of other jurisdic-

tions that find tho driver in actual physical
control even when it is not apparent *he
driver had recently been driving. For ex-
ample, iN cincinnati v. keltey, 47 Ohio
St 2d 94, 351 N.E.2d 85 (1976), Kelley drove
downtown sober, parked his car, went to a
bar and started drinking. After drinking
for a while he realized he was in no condi-
tion to drive so he went to his car to sleep.
Sometime later he called his wife to pick
him up then went back to his car to wait
for her. Shortly thereafter the police ar-
rested him while he was sitting in the car.
The court stated actual physical control
requires that

[a] person be in the driver's seat of a
vehicle, behind the steering wheel, in pos-
session of the ignition key, and in such
condition that he is physically capable of
starting the engine and causing the ve-
hicle to move.

351 N.E.2d at 87-88." The court selected
these factors reasoning that the purpose of

5.

See gererally Annotation, wriat Constitutes
Driving, Qperating, or Being in Control of Motor
\hicle for Purposes of Driving While Intoxicat—
ed Statute or Ordinance, 93 A.L.FUd 7 (1979).
The annotation observes that there are three key
terms in DWI statutes: “driving"” "operating"
and "being in actual physical control." Alaska
statutes use all three terms. Actual physical
conirol is the broadest term.

6. Se. eg, Gwlin. 250 Nw'.2d at 253 (car in

7.

ditch); State v. Truott, 145 vt 274, 487 A.2d
149. 151 (1984) (truck parked in “pull-off);
Selier. 674 p.2d at 691 (car partly off shoulder
of interstate): Adams. 697 P.2d at 623 (car off
highway about 20 feet)

See also Garcia v. Sehwendiman, 645 P.2d 651
(Utah 1982) (defendant was found seated be-
hind the steering wheel in the "process of start-
ing his motor vehicle" by attempting to turn on
the ignition, held that a motorist behind the
steering wheel with possession of the ignition
key and apparent ability to start and move the
vehicle satisfies actual physical control). (L.
Palme v, Commissioner of Pblic Safety, 3s6
N.W.2d 343. 345 (Minn.App.1985) (under a
slightly broader statute, driver found asleep in
parked truck with engine turned off was in
physical control because “If left alone, the driv-
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the DWI ordinance is "to deter persons
from being found under circumstances in

which they can directly commence operat-

ing a vehicle while they are under the
influence of alcohol. 1. at 87.

We have similarly determined that the
general purpose of our drunk driving laws
Is to deter persons from driving while un-
der the influence of alcohol or drugs. In
Jacobson We adopted the language of
webp t0 the effect that an intoxicated per-
son merely sitting behind the steering
wheel is a threat. sacobson, 551 P.2d at
938 (quoting IFf66, 274 P.2d al 340). Two
years later inebona v. state, 577 P.2d 598,
101 (Alaska 1978), we observed that drivers

impaired by intoxication present a substan-

tial risk to the driving public. sec arso
Caulkins v. State, Dep"t of Public Safety,
743 P.2d 366 (Alaska 1987) (state may re-
voke license of intoxicated person who op-
erated motor vehicle in private parking lot).
Recently, iN Tulouctzfce v. State, Dep"t of
public safety, 43 P.2d 368 (Alaska 1987),
we decided that treating multiple convic-
tions separately for purposes of sentencing
promotes public safety by extending the
amount of time a driver's license IS re-
voked."

(2) We conclude that the circumstances
of this case establish that Conley was in
actual physical control of her vehicle. She
was seated in the driver's seat behind the
steering wheel. She had possession of the
ignition key and was attempting to put the
key in the ignition. She was in such condi-
tion that she was physically capable of
starting the engine and causing the vehicle
to move. We conclude that given these
factors of control it is not necessary that
the engine be running.

[3] Conley argues that the state did not
introduce evidence at the hearing to show
Conley's car was operable at the time of
her arrest The state responds that in this
case no showing has been made that the
car was not operable and that the DOPS is

cr might indeed tun (he truck and attempt to
drive home ")

8 Lundquut v. Dtp) of Pblic Softly, 674 P.2d
780. 783 (Alaska 1983), is inapposite. There we
staled that the policy underlying AS 28.35 032.
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entitled to presume thnt the car wus opera-
ble. We agree thut u finding that the car
is "reasonably capable of being rendered
operable” is required in civil driver's li-
cense revocation proceedings. sec state v.
smelter, 30 WaShApp 439, 674 P.2d 690,
693 (1984).

M1 Although no evidence was offered
specifically on the issue of operability, the
record supports the hearing officer's find-
ing that Conley's car was operable. The
state need only prove its case by a prepon-
derance of the evidence. AS 28.15.166()).
Conley sat down behind the steering wheel,
moved the keys to the ignition and told
O'Leary she was going to drive home.
Clearly Conley assumed the car was opera-
ble and the DOPS is entitled to infer opera-
bility in the absence of evidence to the
contrary.

[1l. CONCLUSION

The decision of the superior court is RE-
VERSED and the case is REMANDED
with instructions to affirm the administra-
tive decision revoking Conley’s license.

Wade TRI'ESDELL. Plaintiff,

The HALLIBURTON COMPANY.
INC., Defendant.

No. S-2259.
Supreme Court of Alaska.
April 15, 1988.

On certified questions for the United
Slates District Court for tlie District of

refusal to subject to a chemical lest, is not to
remove drunk drivers from the road but rather
a sanction to encourage preservation of evi-
dence. In contrast, A5 28.1S.165 is clearly a
penally designed to deter drunk driving.
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possible probation revocation. In order to
better determine if Shcwey's probation
ahould be revoked, the trial court requested
an updated psychological rejwrt. Shcwcy
was then examined by Dr. Anthony M.
Mnnder, a licensed clinical psychologist.
Dr. Marnier's conclusions were:
Tho results of tlie present evaluation
suggest that Mr. Shcwey suffers from a
severe Personality Disorder. There is no
evidence of mnjor affective disorder, or-

ganic brain dysfunction or psychotic ill-

ness. The personality structure of this
man is basically Antisocial with Narcis-
sistic Tendencies. He is aggressive and

impulsive and presents, | believe, a sig-

nificant risk of danget to the community.
At the present time he appears to be
under a greater stress than ordinarily
might be true, which makes him even
more likely to act out in an impulsive
manner. Comparison of piescnt test
findings to past evaluations suggest that

little progress has been made in the diffi-

culties which brought him into the cor-

rectional setting in the first place.
Superior Court Judge Thomas E. Schulz
revoked Shcwey's probation and directed
that he serve the remaining five years on
his sentence.

[L] Shewey first argues that Judge
Schulz prejudged the probation revocation
because he felt that Shewey had initially
received too lenient a sentence on the sec-
ond-degree murder charge. The record
does not hear out this claim. The hearing
on the probation revocation was held on
August 1, 1986. At that time, Judge
Schulz indicated that he waa thoroughly
familiar with the case, having reviewed the
updated presentence report, heard the par-
ties" arguments and given Shewey his right
to allocution. The court elected to reserve
judgment, however, until an updated psy-
chological report could be obtained. The

matter was therefore continued until De-

cember 16, 1986, to permit Dr. Mandcr to
interview Shewey. While Judge Schulz did
indicate that Shewey had initially received
a lenient sentence, he did not rush to judg-
ment, but in fact delayed ruling on tke

4. Sit, *[m, Stillt v. Chanty, 477 P.Jd 441, 44)—14
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revocation until tho psychological report
wns prepared. We find no error in Judge
Schulz's handling of the probation revoca-
tion.

121 Shewey nextargues that it ia unrea-
sonable to revoke his probation and require
that he serve five additional years solely on
the basis of n criminnl mischief conviction
in Oregon, particularly for conduct which
would have been a misdemeanor had it
occurred in Alaska. In Judge Schuls's
viow however, the incident in Oregon
served to validate the psychological report
which indicated that Shewey was still ex-
tremely dangerous and that his yearn of
incarceration, despite consistent good con-
duct reports, had not served to ameliorate
this dangerousness.

Given Shcwey's background, tlie serious-
ness of his initial offense, the significance
of the Oregon incident as a predictor of
future dangerousness, and tlie trial court's
consideration of other relevant sentencing
factors, we conclude that Judge Schulz did
noterr in revoking Shcwey's probation and
requiring him to serve the previously sus-
pended five years.l The sentence imposed
was not clearly mistaken. wccrain v
state, 519 P.2d 811, 813-14 (Alaska 1974).

The judgment of the superior court is
AFFIRMED.

STATE of Alaska. Petitioner,
V.
Frank STAGNO, Respondent.
No. A-1585.
Court of Appeals of Alaska.

July 17, 1987.
Rehearing Denied Sept. 23, 1987.

The Superior Court. Fourth Judicial
District, Fairbanks, H.E. Crutchfield, J.,

(Alulu 1970).
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during sentencing for DW | conviction con-
Clude<I it lacked authority to revoke driver's
license or require forfeiture of nirboat.
State petitioned for review. Tho Court of
AppcalB, Coats, J., held that: (1) airboat is
r.ot motor vehicle of type for which driver's
license is required; (2) driver's license is
not required for operation of airboat on
land; (3) statute requiring revocation of
driver's license of person convicted of DW|
for operation of motor vehicle for which
driver's license is required does not apply;
and (4) statute authorizing forfeiture of
motor vehicle of type for which driver's
license is required docs not apply.

Affirmed and remanded.

1. Automobiles «=»137

Person who drove airboat over land cn
public property was not required to have a
driver's license. AS 28.15.011.

2. Automobiles <*=>1441(1)

Statute requiring revocation of driver’s
license if person is convicted of DWI for
operating motor vehicle for which driver's
license is required does not apply to person
driving airboat over land. AS 28.15.181(c),
28.35.030.

3. Forfeitures <=3

Statute authorizing forfeiture, follow-
ing DW I conviction, of motor vehicle of
type for which driver's license is required
does not apply to airboat operated on land.
AS 28.35.030.

Jeffrey O'Bryant, Asst Dist Atty., Har-
ry L. Davis, Dist Atty., Fairbanks, Grace
Berg Schaible, Atty. Gen., Juneau, for ap-
pellant

Dick L Madson, Fairbanks, for appellee.

Before BRYNER, CJ., and COATS
and SINGLETON. JJ.

OPINION

COATS. Judge.

The issue presented in this case is wheth-
er a court may revoke the driver's license
and forfeit the vehicle of .. person convict-

ed of driving while intoxicated on public
property in an airboat. The trial judge,
Judge H.E. Crutchfield, ruled that he had
no authority to revoke a driver's license or
forfe't the vehicle under these circumstanc-
es.

Frank Stagno spent the evening of Au-
gust 23, 1985, uirhouting on the Chcna and
Tnnann rivers with two friends. Stugno
was operating a fifteen-foot 1985 Air Gator
airbont, powered by a 455 cubic inch Buick
engine. The three men headed back to
Fairbanks around midnight or 1:00 a.m. on
August 24, 1985. They benched their air-
boats and went to a local bar where they
drank alcoholic  beverages.  Stagno's
friends each bet him $200 that he could not
take them, via airboat, from their present
location to a nearby topless bar. The desti-
nation was about three-quarters of a mile
away, over land. Stagno apparently ac-
cepted the bet, because the three men
boarded Stagno's airboat, and headed for
the next bar.

Herbert Sobey, who had driven from An-
chorage to Fairbanks on business, caught
sight of the "vehicle” in his rearview mir-
ror. Sobey thought that it was an airplane
about to crash into the bed of his truck and
kill him. Sobey eventually realized that it
was an airboat moving on land. He report-
ed the incident to the night personnel at his
motel, who then called the Alaska State
Troopers.

Meanwhile, Stagno was contacted by air
port security police. They told him to re-
turn the boat to the water since it was a
traffic hazzard. As Stagno was compiling,
he was stopped by a state trooper who
ultimately arrested him for driving while
intoxicated (DWI). Stagno’'s Intoximeter
reading was .197. Following a jury trial,
Stagno was convicted of DWI. [t was his
third such conviction in ten years.

At sentencing on May 30, 1986, the state
pointed out that Stagno was subject to the
mandatory minimum penalties for DWI:
thirty days injail, a $1,000 fine, and alcohol
rehabilitation counseling. Stagno did not
challenge this assertion, and the court im-
posed sentence accordingly. The state also
argued that Judge Crutchfield was re-
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quircd to revoke Stugno'n driver's license
and was authorized to forfeit the uirbout.
Judge Crutchfield concluded thnt lie did not
hnve the uuthority to tnko either of those
actions. Tlie state petitioned for review.

Stagno ulno urged us to rcBolvu this ques-

tion in order to help clarify the status of

his driver's license with the division of mo-

tor vehicles. We accepted review.

The releval statutes which authorize
the revocation of a driver's license and
forfeiture of a motor vehicle are AS 28.15.-
181, AS 28.35.030, and AS 28.35.036. They
provide, in pertinent part:

AS 28.15.181. Court suspensions, re\{o—
cationg, and limitationa. (a) ConV|C'
tion of nny oc the following offenses in

grounds for the immcdinte revocation of
a driver's license:

(5) driving a motor vehicle while intoxi-

cated:

(b)(2Kc) A court convicting a person of
an offense described in (aX5) or (8) of this

section arising out of the operation ofa

motor vehicle for which a driver®s li—

cense is required shall revoke that per-

son’s driver's license.... The court may
not ... grant limited license privileges
for the following periods:

may be forfeited under AS 28.35.036.
[Emphasis added.]

/lS’ 28.35.036. Forfeiture of motor ve—
nicte. () After conviction o an offense
under AS 28.35.030 or AS 28.35.032 in-
volving a motor vehicle of a type for

which n driver®a license is required, the

state may move tlie court to order tho
forfeiture of the motor vehicle involved
in the commission of the offense....
(Emphasis added.]

In arguing that Judge Crutchfield had the
authority to revoke Stagno’s driver's li-
cense, the state points to AS 28.15.011
which provides, in pertinent part;
Driven must be licensed, (a) A person
may not be denied the privilege to drive a
motor vehicle upon a highway in the
state, except as prescribed by law.

(b)  Every person exercising the per-
son's privilege to drive, or exercising any
degree of physical control of a motor
vehicle upon a highway, vehicular way

or area, or other public property in
this state, 1S required to have in the
possession of the person a valid Alaska
driverls license issued under the provi—

sions of this chapter for the type or

class of vehicle driven, UNIESS eXpreSS|y
exempted by law from this requirement
[Emphasis added.]

[L] The state argues that this statute
requires everyone who drives a motor ve-

(3)  not less than ten years if, within picle on public property to have a driver's

the preceding ten years, the person haa
been previously convicted of more than

one of the following offenses or haa
more than nnce been previously convict-

ed of one of the following offenses:
(A) an offerse described in (aX5) or (8)
of this section. [Emphasis added.]

AS 28.85.030. Operating a vehicle, air—

craft or watercraft while intoxicated.

(b) Driving while intoxicated is a class
A misdemeanaor.

(C) |n add|t|0n, if the offense in—

volved driving a motor vehicle for
which a driver$ license is required, the
person’s driver's license shall be revoked
In accordance with AS 28.15.181 and the
vehicle UBcd in commission of the offense

license. In deciding that this statute did
nof require a person who drove an airboat
on public projierty to have a driver's Ii-
cense, Judge Crutchfield pointed out that a
former version of thia statute seemed to
require a peraon to have an operator's li-
cense to operate any motor vehicle on a
highway. Former AS 28.15.010 provided:

Operators must be licensed. NO per-
son, except those hereinafter expressly
exempted, may drive a motor vehicle
upon a highway in this state unless the
person is licensed as an operator under
this chapter.

Judge Crutchfield concluded that current
AS 28.15.010 seemed to emphasize that a
person had to have a license "for the type
and class of vehicle driven" rather than
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requiring every jH-rson who drove a motor
vehicle on n highway to have a driver's
license. Judge Crutchfield also pointed out
thut AS 28.15.041 authorizes the Commis-
sioner of Public Safety to "provide by requ-
lation for tho classification of drivers' li-
censes." The regulations established by
the (Commissioner do not provide for a driv-
er's ticcnse for an airboatl In other
words, there arc driver's license provisions
for certain types of vehicles, and no such
provisions for other typcB of vehicles, Buch
as airboats. Thin supports Judge Crutch-
field's conclusion.

12,3) We are even more persuaded to

uphold Judge Crutchfield's ruling by the
language of tho forfeiture Htatutc, passed
in 11)83. Alasku .Statute 28.35.036 provides,
in pertinent part

Forfeiture of motor vehicle, (a) Af'
ter conviction of an offense under AS
28.35.030 or AS 28.35.032 involrving a
tnotor vehicle of a type for which a
driver*a licenae ia required, the State
may move tlie court to order the forfei-
ture of the motor vehicle involved in the
commission of the offense.... [Empha-
sis added.]

[t seems reasonable that this statute

must be read in conjunction with the other
statutes providing for penalties for DWI.
Alaska Statute 28.35.036 states directly

13AAC (B.19. CUSSES OF LICENSES, (a)

An applicant for a classified license, or for an
endorsement to a classified license must submit
to an examination appropriate to the class of
license or endorsement for which the person is

applying-

(b) The classifications of driver [sic] licenses,
and the vehicles which a holder of each class
or subclass of license may operate, are as
follows:

(I> Class A License— motor-driven cycles,
cars, buses, trucks, and towed vehicles.

(2) Class B License— Motorized cycles.
person holding a Class "B" driver's license
may only operate thi. vehicles designated In
one of the following svbclassificaiions as indi-
cated upon the person's license:

(A) B-l: motorcycles, motor-driven cycles,
and motorized bicycles, singly or in combina-
tion with trailers or sidecars designed to be
used with these vehicles;

(B) B-2: motor-dnven cycles and motor-
ized bicycles.

(c) To operate a school bus transporting
school children, a person is required to have a

A

that it is concemned with the types of ve-
hicles for which a license is required, rath-
er thnn dealing with tho location in which a
vehicle is operated ..., on public properly).
Reading all the statutes in context, we
conclude thnt an airboat is not “a motor
vehicle of a typo for which a drive.'a li-
cense is required" and that the present
offense does not arise "out of the operation
of a motor vehicle for which a driver's
license iH required." It follows that AS
28.15.181(c) and AS 28.35.030, which pro-
vido for mnndatory revocation of a driver's
license if the person is convicted of DWI
for operating a motor vehicle for which a
driver's license is required, do not apply to
Stagno. Ne»r .r does AS 28.35.036, which
authorizes forfeiture of a motor vehicle "of
a type for which a driver's license is re-
quired." 1

However, we note that there is an argu-
ment that AS 28.15.181(aX6) authorizes the
court to revoke Stagno’s driver's license,
even if the manda ory revocation provi-
sions of AS 28.15.181(c) and AS 28.35.030
would not apply to him. The state has not
argued this position. In deciding this case,
we found Judge Crutchfield's analysis of
the interplay among tlie various statutes
and their predecessors to be distinctly help-
ful in deciding the issue which were
presented to us. Consequently, we are re-

valid Class A license, and a valid school bus

driver permit as prescribed in AS 28.15.041(b)
and 13 AAC 08.005-13 AAC 08.060. This
permit is the 'license" referred to in AS 28.15.-
041(b).

(d) A holder of a classified license who

wishes to change the classification on the li-
cense, or to obtain an additional endorsement
for another class of license must make an
application for a change or endorsement, and
must submit to an appropriate examination
for the change or endorsement for which the
licensee is applying. An applicant for a
change in classification or an endorsement
must pay the appropriate fee set out in AS
28.15.271.

2. The principle of statutory construction that
ambiguities in criminal statutes must be nar-
rowly read and construed strictly against the
government also supports our decision. Slatev.
Andrews. 707 P.2d 900, 907 (Alaska App.1985).
af'd. 723 P.2d 85 (Alaska 1986); 3 C. Sands,
Sutherland Statutory Construction. § 59.03 (4th
cd. 1986).
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luctant to decide thia unbriefed iaHue with- ~ The judgment of the diatrict court ia
out giving the district court an opportunity AFFIRMED and the caae ia REMANDED

to rulo tn this iaaue firat to the diatrict court for further proceed-

We therefore decline to decide, at thia 'M92
time, whether AS 28.15.181(aX6) giveB Jie
court diacretionary authority to revoke (0 J mnuHwuNrim)
Stagno'a driver's licenae. We remand thia
caae to the diatrict court for further pro-
ccedinga conaiatent with this opinion.
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received for testifying against Stumpf.
Slumpf does not cite nny point in the
record where die state argued that Montoi-
ro's plea was evidence of Stumpfs guilt.
Defense counsel argued during his closing,
that Monteiro’s testimony was nol credible
because of the state's ngrcement to drop

the perjury charges. Against thia back-

ground, it does not appear that the trial
court was required to give the jury any
instruction concerning Monteiro's plea of
guilty. We accordingly find no error.

[721 Stumpf next argues that the trial
court's failure to specifically instruct the
jury not to consider Stum pfs custodial sta
tus as evidence of his guilt was error. The
jury was instructed not to be biased
against Stumpf because he had been ar-
reatcd, charged, and hrought to trial. De-
fense counsel, however, had specifically re-

quested language concerning Stumpfs cus-

todial status to be added to the instruction
which was given. Judge Ripley agreed to
instruct the jury to disregard Stumpfs be-
ing in custody. The state also agreed to
the inclusion of language addressing the
custody issue. Apparently, an oversight
prevented the language from being added
to the court's instruction before it was giv-
en.

It seems clear that the court would have
cured this omission had it been brought to

its attention by Stumpf. Apparently, how-
ever, none of the parties noticed this omis-

sion. Therefore, under these circumstanc-
es, we conclude that the instruction which
the trial court gave was adequate. We
find no reversible error.

CUMULATIVE ERROR

[73) We have formerly recognized that
the cumulative effect of erroneous admis-
sions of evidence may result in reversal.
Plctnikoff v. State. 719 P2d 1039, 1045
(Alaska App.1986). In several parts of this
opinion we have found error, but concluded
the error was harmless. We have also
considered the cumulative effect of the er-

. The majority has elected to publish an opinion
in this cave detpite the raiher cursory treatment
it gnes lo many of ihe issues. | fear Ihat
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roneous admissions of evidence in this case.
We find no grounds for reversal.

The conviction is AFFIRMED.

SINGLETON, Judge, concurring.

| concur in tlie judgment in this case. |
am troubled that a number of legal errors
occurred during this protracted trial. 1am
particularly concerned hy the trial court's
handling of the co-conspirator exception to
the hearsay rule, both in the rulings on
testimony before the grand jury and rul-
ings regarding testimony at trial. Many of
Amold's casual statements to bystanders
were admitted on the theory Ihat they were
made in furtherance of a conspiracy to
collect money from T.S. for the murder of
Hui Yi. This theory is not persuasive. Af-
ter careful review of the record, however,
and an evaluation of the arguments made
in the parties' briefs, | am satisfied that the
errors which occurred were harmless be-
yond a reasonable doubt chapman v
California. 386 US 18 24 87 SCt 824,
828. '7 L.Ed.2d 705 (1967). | reach this
conclusion both with regard to the errors
viewed in isolation and their possible cumu-
lative impact | am satisfied beyond a rea-
sonable doubt that the jury verdict against
Stumpf was not influenced by the error?
that occurred, but resulted from the over
whelming admissible evidence against him.1

¢ JiiTiwunnHH)

STATE of Alaska, Petitioner,

V.
Steve G. ROBERTSON, Respondent
No. A-2330.
Court of Appeals of Alaska.
Feb. 5, 1988.

Defendant was convicted in the Third
Judicial District Court Anchorage, Natalie

readers of ihe majority opinion May misinter-
pret it. causing significant errors in other cases.
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K. Finn, J., of driving in violation of limited
license, and State petitioned for review of
sentence. The Court of Appeals, Uryner,
CJ, held thnt defendant, whose license
wai revoked for 90 days following his DWI
conv'ction, hut who was issued limited li-
cense for final 60 days of revocation, was
subject only to 10-day minimum term upon
his conviction for driving in violation of
conditions of limited license.

Affirmed.

Automaobiles «=>359

Defendant, whose license was revoked
for 90 days following his DWI conviction,
but who wcs issued limited license for final
60 days of revocation, was subject only to
10-day minimum jail term upon his convic-
tion for driving in violution of conditions of
limited license. AS 28.15.181(cXI). (). 28.-
15.291(a, c).

Brent Cole, Asst. Dist. Atty., Dwayne W.
McConnell, Dist Atty., Anchorage, and
Grace Berg Schaible, Atty. Gen., Juneau,
for petitioner.

I. AS 28.15.181 provides, in relcvanl pari:
Court suspensions revocatios, and limita—
10B. (a) Conviciion of any of the following
offenses is grounds for ihe immediate revoca-
tion of a driver's license:

(5) driving a motor vehicle while intoxicat-
ed;

(c)
fense described in (a)(5) ... of this section
arising out of the operation of a motor vehicle
for which a driver's license is required shall
revoke that person's driver's license.... The
court may not. except as provided in (c) of
this section, grant limited license privileges
for the following periods:

(1) nol less than 90 days if. within the pre-
ceding 10 years, the person has not previously
been convicted of an offense

(A) described in (aM5) ..
tion. ...

(2) not less than one year if. within the
preceding 10 years, the person has been previ-
ously convicted of one oifense

(A) described in (aXS)
tion____

(J) not less than 10 years tf. within the
preceding 10 years, the person hat been previ-

of this sec-

of this sec-

A court convicting a person of an of-

Jeffrey 1). Mnhlcn, Asst. Public Defend-
e», and Dana Fain;, Public Defender, An-
chorage, for respondent.

Before BRYNER, C.J., and
SINGLETON, J.

OPINION

BRYNER. Chief Judge.

The issue presented in this petition for
review is whether u person who drives in
violation of a limited license that is issued
following a conviction for driving w! do in-
toxicated (DW ) is subject to a minimum

jail term of ten days or thirty days. We

have decided to grant the state's petition
because wc bolieve'that it involves an im-
portant question of law upon which there is
substantial ground for difference of opin-
jon. and that an immediate decision will
advance the public interest.  Alaskn
R.App.P. 402(b)(2). We affirm the district
court’s ruling that the ten-day minimum
sentence is applicable.

Steve G. Robertson was convicted of
DWI, and his driver's license was revoked
for a period of ninety days, as required for
a first DWI offender under AS 28.15.
181(cXI)." In accordance with the previ-

ously convicted of more than one of the fol-
lowing offenses or has more than once been
previously convicted of one of the following

offenses:

(A) an offense described in (a)(5)... of this
section....

(e) A court revoking a driver's license un-

der (c) of this section, or sustaining the action
of the department under AS 28.15.165(c). may
grant limited license privileges for the final 60
days during which the license is revoked if ihe

(1) revocation was for driving while intoxi-
cated but not if the revocation was for refusal
to submit to a chemical test of breath under
AS 28.35.032:

(2) person has not been previously convict-
ed within 'he preceding 10 years of an offense

(A) described in (a)(5) of this sec-
tion....

(3) coun determines that the person s abili-
ty lo earn a livelihood would be sevetcly im-
paired; and

(4) court determines that a limitation under
AS 28.15.201 can be placed on the license lhal
will enable the person lo earn a livelihood
without excessive danger to the public.
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sions of AS 28.16.181(e),* the sentencing
court issued Robertson a limited license for
the final sixty days of the period of revoca-
tion. The license allowed him to drive dur-
ing his hours of employment

Robertson was thereafter convicted, un-
der AS 28.15.291, of driving in violation of
his limited license. Upon conviction, he
contended thnt lie was subject to the ten-
day minimum jail sentence specified in sub-
section (a) of thnt statute; the slate con-
tended that Robertson was subject to the
thirty-dny minimum term specified in sub-
section (c). Ahrka Statute 28.15.291 pro-
vides, in relevant parti

Driving while license cancelled, sus— 2815291(C)
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Districl Court Judge Natalie K. Finn ap-
parently concluded that, because Robertson
was driving in violation of a limited license
issued under AS 28.15.181(c), he wax sub-
ject to the ten-day minimum jail term pre-
scribed in subsection (a) uf AS 28.15.291,
rather than to the thirty-day minimum term
proscribed in subsection (c). Judge Finn
sentenced Roberteraon to a term of ninety
days wilh seventy-five days suspended.
Tlie state then filed this petition for review.

The issue on review is whether, at the
time of his offense, Robertson's "driver's
license was revoked under circumstances
described In AS 28.16.181(cXI)." see AS
The state contends that Rob-

pended, revoked or in violation of limi— ErtSON was subject to the thirty-day mini-

tation. (a) A person mny not drive a
motor vehicle on a highway or vehicular
way or area at a time when that person's
driver's license, or privilege to drive has
been canceled, suspended or revoked in
this or another jurisdictior ir when driv-
ing in violation of a limitation placed
upon that person's license or privilege to
drive in this or another jurisdiction. Ex-
cept as provided in (c) of this section,
upon conviction of a violation of this sec-
tion, the court shall impose a sentence of
imprisonment of not less than ten days.

*»e K

(c)  The court shall impose a sentence

of imprisonment of not less than 80 days

. -upon conviction of a violation of this
section if the person’'s driver's license
was revoked under circumstances de-
scribed in AS 28.15.181(cXU [requiring a
license suspension of 90 days upon a first
conviction of DWI]. The court shall im-
pose a sentence of imprisonment of not
less than 90 days ... upon conviction of
a violation of this section if the person's
driver's license was revoked under cir-
cumstances described in AS 28.15.-
181(cX2) or (3) [requiring one-year and
ten-year revocations upon conviction for
second and subsequent DWI of-
fenses]....

N

ed license for the final *Uty clay* of a fir | DWI
offender™ mandatory driver's license revoca-

AS 28.1S181(e) authorizes iituance of a limit-

mum term because his license waa revoked
for ninety days under AS 28.15.181(cXI)
following his DWI conviction. Robertson
contends that he was subject only to the
ten-day minimum term. He points out
that, while his license was initially revoked
for ninety days under AS 28.15.181(cXI), a
limited license wns issued to him for the
final sixty days of the revocation, in accord-
ance with AS 28.16.181(e). Robertson thus
reasons thnt his conviction in this case was
for driving in violation of the conditiors of
a limited license issued under AS 28.15.-
181(e), rather than for driving while his
license was revoked under AS 28.15.-
181(cXI).

Robertson's argument is supported by
the express language of AS 28.15.291(a),
under which the legislature has expressly
differentiated between driving while a Ii-
cense is revoked and driving "in violation
of a limitation placed upon” a license. The
omission in AS 28.15.291(c) of any parallel
reference to driving in violation of a limited
license is arguably an indication of tho leg-
islature's intent to exclude from the mini-
mum thirty-day jail sentence persons con-
victed of violating the conditions of a limit-
ed license, as distinguished from those con-
victed "f driving with a license that is alto-
gether revoked.

lion. Relevant portion* Ot the tuiutory lan-
guage are vet out in footnote I, above.
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For the legislature to draw such a dis-
tinction would not hnvo been wholly irra-
tional. As Robertson correctly notes, un-
der AS 28.16.181(e) a limited license can
only be issued following a first DWI con-
viction. und then only if tlie court is able to
determine that the Jefendant iti capable of
driving "without excessive danger to the
public." There is, accordingly, a rational
basis upon which the legislature might
have relied in deciding to subject persons
convicted of driving in violation of a limited
license to a lesser mandatory minimum
penalty than those convicted of driving
while their licenses were altogether re-
voked.

In opposition to Robertson, the slate re-
lics on AS 28.40.100(13), which defines "re-
voke" to mean "termination by formal ac-
tion" and provides that a revoked license
"may not be reissued, renewed, or restored
during the time for which (it is] revoked."1

While this argument may have considera-
ble merit, it is not wholly [iersuasivc. For
when literally construed, the legislative
definition of "revoked" seems flatly incon-
sistent with the issuance of any limited
license following a license revocation. Yet.
as we have seen, when a person’s license is
revoked under AS 28.15.181(c)(1) for a first
DWI offense, AS 27.15.181(e) expressly
provides the court with authority to grant
"limited license privileges for the final CO
days during which the license is re-
voked..."

We arc aware of no specific legislative
history to shed light on the issue presented
in this case. We belie /e that the reference
in AS 28.15.291(c) to a driver's license that
has been "revoked under circumstances de-
scribed in AS 28.15.181(c)(1)" is. at best,
ambiguous. As we have observed on other
occasions, ambiguous penal statutes must
be construed in favor of the accused. see,
e.g., Thomas V. state, 094 P.2d 789, 791

3. Similarly, ihe *tate cite* lo AS 28.15.211(d).
which impove* on a person whose license ha*
been revoked ihe burden of applying for a new

license. The stale point* oul lhal similar provi-

sion* have been conurued lo mean lhat, once

revoked, a driver's licente remain* revoked un-

til the driver whose licen*e ha* been revoked
applies for and obtain* a valid license. See, e£.,

Alaska 905
(AUika App. I»M|

(AlaSka Appl985), State v. Rastoptoff,
659 I'.2d fi'10, 040 (Alaska App.1983). Ac-
cordingly, we conclude that AS 28.15.291(c)
must, in the context of this case, be rend to
exclude any j>crson who is convicted under
AS 28.15.291(a) for driving in violntion of
"a limitation placed upon the person's li-
cenae" under AS 28.15.181(e)."

The jud%ment of the district court is
AFFIRMED.

COATS, J., not participating.

STATE of Alasku. Appellant,
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James If. NOLLNER, Appellee.
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Defendant was indicted on two counts
of sexual abuse of minor in first degree,
and defendant filed motion to dismiss in-
dictment. The Superior Court, Fourth Dis-
trict, Jay Hodges, J., granted defendant's
motion, and State appealed. The Court of
Appeals, Coats, J., held that statements
made by three-year-old sexually abused
child during her medical treatment identify-
ing defendant presented sufficient evidence
for grand jury to indict.

Reversed.

Stale v. Foster, 54 or.App. 405, 635 P.2d 11, 12
(1081).

4. Nothing in our opinion i> meant to suggest
lhat a trial court could not. as a matter of
discretion and where warranled by the facts of
the individual ca*e, Impose a jail sentence more
stringent than the applicable mandatory mini-
mum sentence.



