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* Sec. 5. AS 47.45.010(a) 1i1s amended to read:

(@ A person who 1is 65 years of age or over, who resides in the
state for at least two years [ONE YEAR] i1mmediately preceding applica-
tion for a longevity bonus under this chapter may apply to the cornmis-
sioner of administration for qualification to receive a monthly bonus
oi $250.

* Sec. 6. AS 47.45.010 1is amended by adding a new subsection to read:

(d) If a court finds the durational residency requirement under
(@) of this section is invalid and no appeal 1is pending, the residency
requirement 1S one year. If a court finds tho one year residency
requirement 1is 1invalid and no appeal 1is pending, the residency re-
quirement is the longest duration permitted by law.

*Sec. .. Notwithstanding the amendments to AS 43.23 made by secs. 2 -
4 of this Act, i1f an individual received a permanent fund dividend for 1990
the individual®s eligibility to receive a dividend for 1991 shall be de-
termined under the law as it existed before those amendments.

*Sec. 8. Notwithstanding the amendment to AS 47.45 made by secs. 5 and
6 of this Act, iIf an individual received a longevity bonus payment for any
month during 1990, the individual®s eligibility to receive bonus payments
during 1991 shall be determined under the law as it existed before that
amendment.

* Sec. 9. This Act takes effect January 1, 1991.

-9- CSHB 34 (Jud)
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Original sponsors  Donley, Boucher,
Bover, et al.
1IN THE HOUSE BY THE JUDICIARY COMMITTEE
: CS FOR HOUSE BILL NO. 3¢ (Judiciary)
: IN THE LEGISLATURE OF THE STATE OF ALASKA
* SIXTEENTH LEGISLATURE - FIRST SESSION
° A BILL
® For an Act entitled; "An Act establishing durational residency require-
! ments, not to exceed two years, for receipt of the
° permanent fund dividend and receipt of benefits under
k the longevity bonus program; and providing for an
° effective date.”

" BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA.
¥ % Section 1. FINDINGS. (a) The legislature finds with respect to the

“ permanent fund dividfnd program that

“ C) compared with other states, Alaika has one of the highest

® ratios of transients to permanent state residents;

0 (?) asignificant number of people from other states come to
" Alaska to work in temporary or seasonal iobs or on short-term proiects;

=1 (3) because of the large number of transients it is very diffi-
®lculc  forthe state to determine whether a person is actually a resident
20jwith the intent to remain in the state;

. (bh) the permanent fund dividend program is unique to the state
Zzland provides generous henefits;
= (5) the generous nature of this benefit program creates an
“inducement for people to claim residency inaccurately;
25 . . .

(6) a two-vear reside: ,y requirement is a reasonable wav to

* determine bona fide residency for the purposes of eligibility for this

benefit program;
* (7) a two-vear residency requirement will not discourage mi-

’ gration to the state or otherwise interfere with interstate travel,
-1- CSHB 34(Jud)
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' (8) this program does not invo've a basic right under the state
2 . . . . .

or federal constitutions or a basic necessity of life;
’ (9) a two-year residency requirement will more accurately indi-

* cate actual domicile and the intent to remain a resident than the require-

ment under current law; and
° (10) the interest of che state in determining bona fide residence

" for purposes of this program is at least equal to the interest recognized
in Andress v. Eaxter, U.S. District Court for the District of Alaska, No.

j A82-307 Civ., September 8, 1983,
(b) The legislature finds with respect to tha longevity bonus program

©

10

1

© that

. (1) the longevity bonus is immediately payable to an applicant

B upon acceptance into the program;

(2)  acceptance into the program is primarily based ona state-
© ment fromtheapplicant hat the applicant is a resident for the  purposes

. of eligibility f * this benefit program and that the applicant intends to
17

14

remain a resident of the state;
(3) a two-year residencyrequirement will more accurately indi-

cate actual domicile and the intent to remain a resident than therequire-

18
19

20
ment under current law:

i (4) the longevity bonus program is unique to the state and

22 . .
provides generous benefits;

“ (5) the generous nature of this benefit program creates an
“ inducement for people to claim residency inaccurately;

® (6) a two-year residency requirement is a reasonable way to
“ determine bona fide residency for the purposes of eligibility for this

27 )
benefit program;

(7) the two-year residency requirement will not discourage
migration to the state or otherwise interfere with interstate travel

28

29
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(8) this program does not involve a basic right under the state

or federal constitutions or a basic necessity of life; and

(9) the interest of the state in deterrining bona fide residence

for purposes of this program is at least equal to the interest recognized
in Andress v. Baxter, r.S. District Court for the District of Alaska, No.
A82-307 Civ., September 8, 1983.

* Sec. 2. AS 43.23.005(a) is amended to read:

(@) An individual is eligible to receive one permanent fund
dividend each vear in an amount to be determined under AS 43.23.025 if
the individual applies to the department, and if

(1) on the date of application the individual is a state
resident;

(2) the individual was a state resident for a period of at
least [SIX] consecutive months immediatelv preceding April 1 of the
current dividend vear; and

(3) the individual has been physically present in the state
at some time during the period beginning July 1 two years before the
date of application and ending on the date of application.

* Sec. 3. AS 43.23.005 is amended by adding a new subsection to read:

(e) If a court finds the durational residencv requirement under
(a)(2) of this section is invalid and no appeal is pending, the resi-
dency reo rement is one vear. |If a court finds the one vear resi-
dency requirement is invalid and no appeal is pending, the residencv
requirement is the longest duration permitted by law. The department
shall change the statement of eligibilitv under AM 43.23.015(b) as
necessary to conform to this subsection.

* Sec. 4. AS 43.23.015(b) is amended to read:
(b) The department shall prescribe and furnish an application

form for claiming a permanent fund dividend. The application must
-3- CSHB 34-Jud)
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contain a statement of eligibility and a certification of residency in
substantially the following form:

| certify that

()1 ama s-“teresident on the date of this application, | have
been a state resident for at least 24[SIX] mcnths imme 'iately preced-
ing April 1 of the current dividend year, and | have been physicallv
present in the Stateof Alaska at some time during the periodhbegin-
ning July 1 two yearshbefore the date of application and ending on the
date of this application; or

() (name), the individual on whose behalf | am applying, is a
state resident on the date of this application, has been a state
resident for at least [SIX] months immediatelv preceding April 1 of
the current dividend year, and has been physically present in the
State of Alaska at some time during the period beginning Julv 1 two
years before the date of application and ending on the date of this
application.

| understand that a false claim of eligibility to obtain a perma-
nent fund dividend for myself or for another is a criminal offense,
that if convicted | will forfeit future dividends, and that | must
repay all dividends that have been paid to me. | understand that if |
w ilfully misrepresent, exercise gross negligence, oi recklessly disre-
gard a material fact regarding my eligibility for a permanent fund
dividend | will forfeit the dividend, be subject to a civil fine of up
to 55,000, and flose my eligibility for the next five dividends. |
understand that these penalties are in addition to anv criminal pen-

alties imposed.

(signature of individual,
parent, guard!“i, or other

CSHB 34(Jud) -4
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authorized representative)
* Sec. 5. AS 47.45.010(a) is amended to read:

(@) A person who is 65 vears of age or over, who resides in the
state for at least two vears 'ONE YEAR] immediately preceding applica-
tion for a longevity bonus under this chapter may apply to the commis-
sioner of administration for qualification to receive a monthly bonus
of S250.

* Sec. 6. AS 47.45.010 is amended bv adding a new subsection to read:

(d) If a court finds the durational residency requirement under
(@) of this section is invalid and no appeal is pending, the residency
requirement is one vear. If a court finds the one year residencv
requirement is invalid and no appeal is pending, the residency re-
quirement is the longest duration permitted by law.

*Sec. 7. Notwithstanding the amendments to AS 43.23 made bv secs. 2 -
4 of this Act, if an individual received a permanent fund dividend for1990
the individual's eligibility to receive a dividend for 1991 shall be de-
termined under the law as it existed before those amendments.

*Sec. 8. Notvit-hstanding the amendment to AS 47.45 made bv secs. 5 and
6 of this Act, if an individual received a longevity bonus payment forany
month during 1990, the individual's eligibility to receive bonus payments
curing 1991 shall be determined under the law as it existed before that

amendment.
* Sec. 9. This Act takes effect January 1, 1991

5. CSHB 34(Jud)
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SCHAFER v. VEST

Alaska 1169

Clie » <0 PJtd 1169 (Alukt 1)

Mariun SCHAFER and State of
Alaska, Appellants,

V.
Rodney VEST, Appellee.
No. S-289.
Supreme Court of Alaska.
April 27, 1984.

Individual who became resident of
state shortly after statehood filed com-
plaint challenging constitutionality of state
'longevity bonus program.” The Superior
Court, First Judicial District, Juneau, Wal-
ter L. Carpeneti, J, ruled that the program
was unconstitutional, and appeal was tak
en. The Supreme Court held that state's
"longevity bonus program,” under which
state residents over 65 years of age who
had been domiciled in Alaska for 25 consec-
utive years or more and who were domi-
ciled in Alaska when it was still a territory
were paid a monthly cash bonus, violated
egual ?rotectlonl provisions of the the Unit-
ed States Constitution.

Affirmed.
Burke, CJ., filed a concurring opinion.

Constitutional Law <5-m@35
States $=123

State’s "longevity bonus pro%ram,” un-
der which state residents over 65 years of
age who had been domiciled in Alaska for
25 consecutive years or more and who were
domiciled in Alaska when it was still a
territory were paid a monthly cash bonus,
the purpose of which program was to pro-
vide that group of residents with a mone-
tary incentive to continue uninterrupted
residency in the state, violated equal pro-
tection ~provisions of the Fourteenth
Amendment to the United States Constitu-

1. AS 47.45.010-47.45.170.

2. The original legislation proviJed for a bonut
of *100 per month. (8 1ch. 205 SU 1972). In
1976 (hit amount was i -eased from S100 to
JI25 (am § I ch. 33 SU  976): in 1978 the
amount was again increased o $150 (am § 1ch.

tion. US.C.A. ConstAmend. 14 AS 47-
45.010-17.45.170. 47.45.010(a).

Robert M. Maynard, Deborah Vogt, Asst.
Altys. Gen., Norman C. Gorsuch, Atty.
Gen., Juneau, for appellants.

Mark A. Sandberg, Henry J. Camarot,
Camarot, Sandberg & Hunter, Anchorage,
for appellee.

Before BURKE. CJ.. and RABINOW-
177 MATTHEWS, COMPTON and
MOORE. JJ.

OPINION

PER CURIAM.

On April 6, 1984, we affirmed summarily
a trial court determination Ihat Alaska's
Longevity Bonus Program1 violates the
equal protection provisions of the >ur-
teenth amendment to the Constitution of
the United States. We now state the rea-
sons for our decision.

~ The Longevity Bonus Program, created
in 1972, pays a monthly cash bonus to
qualified Alaska residents.l Persons who
qualify are those meeting three separate
lequirements:

1 The individual must be age 65 or
over.

2. The individual must have been domi-
ciled in Alaska when it was still a
territory (on or before January 3,
1959).

3. The individual must have maintained
25 years of continuous domicile in
the state or territory of Alaska.l

The sole purpose of the Longevity Bonus
Program, according to AS 47.45.170, is to
offer and provide qualified Alaskans "an

89 SLA 1978); in 1980 ihe amount was in-
creased lo J2CO (am § | ch. 147 SLA 1980); and
in 1981 the amount was raised to ils pretent
level of *250 (am $ 1ch. 13 SU 1981).

3. AS 47.45.01i)(a).
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incentive to continue uninterrupted residen-
cy in the state." 1

Rodney Vest became a resident of the
state of Alaska in Apnl, 1959, approximate-
g/ three months after statehood. On July
. 1982, he filed a complaint against Marian
Schafer, the administrator of the Longfevny
Bonus Program, and the State of

680 PACIFIC REPC

: _ Alaska.
At the time he filed suit, Ve3t was 67 years
old. Vest alleged, among other things,
that the ||m|t_|n_<[; of the longevity bonus to
Bersons domiciled in the terrltorK on or
efore January 3, 1959, and who have
maintained a continuous 25 year domicile
Ylolates his right to equal protection of the
aw.

On December 17, 1983, the superior court
entered @ Memorandum of Decision and
Order. The superior court ruled that the
Longevity Bonus Progiram was unconstitu-
tional under the equal protection clause of
the United States Constitution.l The trial
court then held that the unconstitutionalitv
of the residency requirements was not sev-
erable from the rest of the program.* That
IS, it rejected Vest's argument that the
offending provisions could be severed.

4_ AS 47.45.170 Male*:
The sole purpose of this chapter is to offer and
prowde all law-abiding Alaskans capable of
managing their own affairs who have main-
tained a domicile in the state |07 al least 25
years and have reached a retirement age of
65, an Incentive to continue unlnterrupte resl-
dency in the state. Under no circumstances
shall this chapter be considered a form. type,
or manner, of public relief. Bonuses made
under this chapter are not predicated on need
even though they may appear to provide sup
p'emcnul income to some qualified persons
who wouid otherwise be forced to become
responsibilities of the state. The legislature
further finds and states lhat this legislation
recognnes the economic hardships suffered
by many elderly Alaskans. AMskans who
through their tenacity and perseverance mold-
ed Alaska as we know it through skillful appli-
cation of ihelr talents. These pioneers are the
same Alaskans, who in the prime of their life
were in effect treated as second-clais citizens
by the federal government and who paid
much of their hard-earned income to a
government in which they did not have the
right to participate through the power of the
ballot. The legislature also is aware of the
fact that many of these pioneers have been

ER. 2d SERIES

therebly opening the program to all bona
fide Alaska residents over age 65. Accord-
ingly, the trial court enjomed the state
from enforcing the Longevity Bonus Pro-
gram.

The state appeals the superior court's
holdings that the 25 year residency requwe-
ment and pre-Januar¥] 3, 1959 domicile re-
quirement violate the equal protection
clause of the federal Constitution.

Resolution of this challenge is controlled
by the United States Supreme Court's deci-
sion in Zobel v. Williams, 457 U.S. 55, 102
S.Ct. 2309, 72 LEd.2d 672 (1982) {Zobel
/). There, eight Justices held that Alas-
ka's permanent fund dividend pr]o_?rame-
olated the federal Constitution. TTte ma{or-
ity opinion of the Court found that the
slate’s objective—"to reward citizens for
past contributions"—was "not a legitimate
state gurﬁose." 457 U.S. at 63, 102 5.Ct. at
2314, 72 L.Ed.2d at 679. After zohel //], it
Is clear that the federal Constitution will
not tolerate u state benefit program which
"creates fixed, permanent distinctions be-
tween ... concededlz bona fice resident*,
based on how long they have been in the

forced to live out their retirement year* In
area* far away from the land they loved and
nurtured and thereby also suffering, in many
cases, the loss of familial rclaiionship with
their own Kin. an experience that is sad and
frustrating to them as well as depriving new
generations of Alaskans of the benefits of
their wisdom and experience. This legislation
hopefully will provide our pioneers with the
economic means to remain in and continue to
serve their state and to enjoy the opportunity
of aiding the new Alaskan in making this state
truly "The Great Land."
(Emphasis added).

5. U.S Const, amend. XIV. § 1. The court found
it unnecessary to address Vest's funher conten-
tion Ihat the program also violates his state
equal protection rights, under Alaska Const, an.

15 1.

6. The statute itself contains i non-severability
clause, which specifically prohibits any part of
the statute from being enforced if any pomon
of it is found unconstitutional. S€€ < 2. ch. 205,
SuU 1972

7. Under this prognm. each adult receive ' one
dividend uni. for each year of residency subse-
quent to 1959.
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State.” 457 US. at 59, 102 S.Ct. at 2512,
72 L.Ed.2d at 677.

The purpose of the Longevity Bonus Pro-
%ram IS set forth in the Act. AS 47.45.-
10." The state's brief extrapolates three
purposes from this statute:
1;) To provide an incentive for those who
gualgfy to stay in Alaska so as not to
eprive new generations of Alaskans
of this cultural memory bank.

2) To provide compensation for past
hardship suffered in territorial days.

3) Tn prevent present h_ardshiﬁ by pro-
viding those who qualify with the eco-
nomic means lo remain in the state.

Despite the state's effort of breaking down
the ‘Act's statement of purﬁose into three
Parts, the basic purpose of the legislation is
0 provide a limited group of residents a
monetary "incentive to continue uninter-
ru7pted residency in the state." AS 47.45.-
170.  Thus, it creates an exclusive class
that is to receive special benefits due to the
length of the class member's residence in
Alaska. Just like the permanent fund divi-
dend program, the Longiewty Bonus Pro-
gram rewards citizens for past contribu-
lons; it "creates fixed, permanent distinc-
tions between ... concededlr bona fide res-
idents, based on how long they have been
in the State." Zobel ///, 457 U.S. at 59, 102
S.Ct. at 2312. 72 L.Ed.2d at 677,

Insofar as the first purpose is concerned,
the state's hasic premise is that the desig-
nated honus recipients suffered a special
hardship living here when Alaska was a
territory and have a spr >ia memory which
merits a special award not available to oth-
er older Alaskans, It is this supposition
that living in territorial Alaska makes an
individual”entitled to special legal stature
that is |mR_erm|35|ble. The federal Consti-
tution prohibits states from making such
determinations. The basic predisposition to
take care of one's own—and no one else's—
IS no longer a permissible goal for a state
that has joined the federal union.

8. AS47.45.170 ii let out [N full at note 4, SUPra.

9. We would reach the same reault under article
I. section | of the Alaska Conitttutlon. which

This basic tenet of federalism was co-
gently expressed in Cole v. Housing Au-
thority of the City of Newport. 435 F.2d
807 (Lst Cir.1970). In that case the First
Circuit invalidated under equal protection a
two year residency requirement for admis-
sion " to federally-aided, low-rent, public
housing projects. In invalidating this resi-
dency reguwement, the court stated:

[wie [do not] believe the goal of pro-

moting provincial prejudices toward long-

time residents is cognizable under a Con-
stitution which was written partly for the
purpose of eradicating such provincial-

Ism,

435 F.2d at 813,

The second purpose the state identifies is
"to provide compensation for past hardship
suffered in territorial days." Zobel 11I's
basic holding is that rewarding citizens for
past contributions is not a legitimate state
gurpose. Zobel v. Williams, 457 U.S, at
3, 102 S.Ct. at 2314, 72 L.Ed.2d at 679.
Thus, the purpose of the Act to compensate
this _sgllect class for past hardship is imper-
missible.

Finally, we are left with the state's qoal
of preventing present hardship to a select
group of senior citizens. Assuming it was
Perm|33|ble for the state to provide benefits
0 all bona fide residents over sixty-five,
the singling out of residents who were here
before 1959 and have resided here for 25
years is not rationally related to the goal of
providing assistance to the elderly. As a
class, bonus recipients do not sufter more
present economic hardship than those sen-
lor citizens who do not meet the Erogram’s
requirements. Accordmg?lly, the Longevity
Bonus Program’s classification does not
survive even the lowest level of judicial
scrutiny.

The Md%ment of the superior court is
AFFIRMED *

BURKE, Chief Justice, concurring.

| concur in the court's interpretation of
the requirements of the fourteenth amend-

provide! In pan: “|AJll perioni are equal and
cninled to equal rights, opportunities, and pro-
tection under the law."
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ment, and its decision to affirm the judg-
ment of the superior court. | would base
our decision, however, on independent state
grounds.

Alaska's founding fathers were not con-
tent merely to echo the requirements of the
fourteenth™ amendment, which guarantees
all persons “equal protection of the laws."
They intended to provide the citizens of
this state with broader protection than they
are entitled to under the Constitution of the
United States. Thus, they aquted a provi-
sion that is quite different in its terminolo-
gy, declaring "that all Rersons are equal
and entitled to equal rights, opportunities,
and_protection under the law."  Article |,
section 1, Alaska Constitution (emphasis
added).

The groceedjngs of the Alaska Constitu-
tional Convention make it abundantly clear
that this difference is one of substance,
rather than mere stylle.. Delegate Awes,
for example, in explaining this choice of
Imguage to the Convention, stated: *We
do mean all throe [guarantees]. | think
‘such Ianguaﬁe] means [people] are entitled
0 equal Tights, equal OEportunltles, and
equal protection under the law." 5 Pro-
ceedings of the Alaska Constitutional Con-
vention 3863 (February 3, 1956) (emphasis
added).  Delegate Johnson, phrasing it
somewhat differently, stated: “There are
two thln(];s that are provided for here. One
is that all pv -sons are equal under the law
and the other is that they are entitled to
equal rights and opportunities under the
law. Ti»ay are two separate and distinct
things." 1d. at 1293 (January 5, 1956).

The Longevity Bonus Program, re1gard-
less of what might be said In its derense
under federal notions of equal protection,
fails to provide many citizens of the state
with equal rights and opportunities, con-
trary to the express provisions of article |,

I. The program in this cave is distinguishable
from the permanent fund dividend distribution
plan Ihat was before us in Williams v. Zobel, 619
P.2d 448 (Alaska 1980), reversed 4s7 U.s. 55, 102
S.Cl. 2309. 72 Ltf£d.2d 672 (1982). There, we
observed: "Under the terms of the [dividend
distribution) program, it is clear that there is no
absolute denial. A new resident is immediately

680 PACIFIC REPORTER. 2d SERIES

section 1. It is intended, in fact, to do just
the opposite. Persons who were not domi-
ciled in Alaska prior toJanuarg 3, 1959 are
automatically and forever Darred from
s_harln% in the program’s monetary bene-
fits.L Even those thus qualified must meet
the additional requirement of 25 years of
continuous domicile. Thus, the E[ogram
applies only to a select class, for which one
qualifies solely on the basis of the date of
his or her arrival in Alaska, followed by a
prescribed period of continuous domicile. |
see no substantial relationship between
these requirements and any legitimate
state furpose. See Slate  Erickson, 571
P2d 1 11-12 (Alaska 1978) (egual protec-
tion analysis under the Alaska Constitution
explained).

~ Thus, 1would affirm the superior court's
judgment on the ground that the Lon%ewty
Bonus Program violates article |, section 1
of the Alaska Constitution. It docs so be-
cause it denies Vest and the members of
the class rights and opportunities equal.to
those given to other citizens of the state,
for reasons that are impermissible. This is
the case whether or not our interpretation
of the requirements of the fourteenth
amendment is correct, since article I, sec-
tion 1 provides express ?uarantees beyond
those contained in the fourteenth amend-
ment.

Our duty, as | see it, is to look first to
the requirements of the Alaska Constitu-
tion. If the protection sought is afforded
by that document, it becomes irrelevant
whether or not the same protection is pro-
\Snded by the Constitution of the United

tates.

Of

eligible for some portion of a dividend; and this
new resident's achievement of ihe level of divi-
dends currently held by a long term resident ...
is only a matter of delay,. " 619 H2d at 456.
In the case at bar. one who was not domiciled
in Alaska on cr before January J. 1959 can
m .er qualify for receipt uf longevity bonus pay-
ments.
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[457 US 55]
RONALD M. ZOBEL and PATRICIA L. ZOBEL, Appellants,

\Y;
THOMAS WILLIAMS, Commissioner of Revenue, and ALASKA

457 US 55, 72 L Ed 2d 672, 102 S Ct 2309
[No. 80-1146]

Argued October 7, 1981. Decided June 14, 1982.
Decision: Alaska statute distributing income derived from state’s natural
resources to state’s citizens in varying amounts based on length of each
citizen's residency, held to violate equal protection clause.

SUMMARY

Alaska adopted a constitutional amendment establishing a fund into
which the state must deposit at least 25 percent of its mineral income each
year. The Alaska legislature enacted a dividend program to distribute
annually a portion of the fund’s earnings directly to the stute’s adult
residents. Under the plan, each citizen 18 years of age or older would
receive one dividend unit for i year of residency subsequent to 1959, the
first year of statehood. Plaintiffs, residents of Alaska since 1978, brought
suit challenging the dividend distribution plan. The Superior Court for
Alaska's Third Judicial District granted summary judgment in fuvor of the
plaintiffs, holding that the plan violated the rights of interstate travel and
equal protection. The Supreme Court of Alaska reversed and upheld the
statute (619 P2d 448).

On appeal, the United States Supreme Court reversed and remanded. In
an opinion by Burger, Ch. J.. joined by Brennan, White. Marshall,
Blackmun, Powell, and Stevens. JJ., it was held that the Alaska dividend
distribution plan violated the equal protection clause of the Fourteenth
Amendment, since the state had shown no valid state interests which were
rationally served by the distinction it made between citizens who estab-
lished residency before 1959 and those who have become residents since
then.

Brennan, J.. joined by Marshall, Blackmun, and Powell. JJ.. con-

Briefs of Counsel, p 977. infra.
672
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«157 US 55. 72 L Ed 2d 672. 102 S Ct 2309

curred, expresz’ng the view that the right to travel—or. more precisely, the
federal interest in free interstate migration—was affected by the Alaska
dividend-distribution law, and that this threat to free interstate migration
provided an independent rationale for holding that law unconstitutional.

0'Connor, J., concurred in the judgment, expressing the view that the
Alaska law should be measured against the principles implementing the
privileges and immunities clause, and that this analysis supplies a needed
foundation for many of the "right to travel” claims discussed in the court’s

prior opinions.

Rehnquist, J., dissented, expressing the view that the Alaska distribution
scheme was rationally based, and that the Fourteenth Amendment gives the
federal courts no power to impose upon the states their view of what
constitutes wise economic or social policy.
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clause of the United States Constitution
(Art 1V, 82, ¢l 1) was designed to pre

vent. that clause being designed to' in-
sure to a citizen of orie statt who ven-
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scrutiny If the distinction it makes ra-
tronally furthers a legitimate state pur-

Pose but some particularly invidious dis-

nctions are subject to ‘more rigorous
scrutiny.

%rstrrbutes benefits

72 LEd 2

Constitytional Law $326 - equaIP -
tection — rrght to travel’ — resi-
dency requirments

4a, 4p." The rrgnt to travel rotects

Bersons against the erection 0 actua
arriers mterstaée movement an
when a;rp led to residenc requrrem?nts
Brotect new resrdents fa state rom
eing djsadvantage ecause of their re-
cent 8 ration ? *om otherwise bernP
treate erent rom Ionrger}erm resl-
dents; in reality, rrg ht to travel anal srs
refers to Irttte more than. a garfrcu ar
application of equal protection analysis.

Statutes 8385 — invalidation of por-
tron ot fs]ta]tute — effect on valid-
X ole statute

i 5 1 valrdatron ofa portron otfa statute

0es .not necessarily. render

mvalrd unle Sitl eWnt that t?revre S-

lature would not have enacted the le |s

lation without the nvalid portion;

United States SuPreme Court need not

]sé)eculate as to the mtent of a state

IS ature where the grsb ion  ex-

ss% provides that Invaljdation of any
noretrllod of the statute renders the whole
vall

SYLLABUS BY REPORTER OF DECISIONS

After Alaska amended its Constitution
to estaplish a Permanent Fund into
which the State must deposit at least
25*" of its mineral income each year, the
state legislature in 1980 enacted a divi-
dend pro?ram to drstrrbute annually a
ortion_of the Fund's enrnrngﬁ drrecty
0 the State's adu.* residents. Under the
plan, each adult resident receives one
drvrdend unit for each Kear of residency
subsequent to 195, the first year of
Alaska's statehood Appellants residents
of Alaska since 1978, brought an_ action
In an Alaska state court challenging the
statutory dividend distribution “plun as
violativé of. Inter alia, their_right to
equal protection quarantees. Thé. trial
court ranted summary judgment in ap-
ellants' favor, but thé |us a Supreme
ourt reversed and upheld the statute
Held: The Alaska dividend distribution
Elan *'Mates tho guarantees of the
qual Protection Clause of the Four-
teenth Amendment.

éal Rather than imposing any thresh-
d. waiting Perrod or entitiément to
drvrdend benetits or establishing a test of
bona fides of state residence,”the divi-
dend statute creates fixed, permanent
distinctions between an ever-increasing
number, of classes of concededly bona
fide residents based on how long they
ave lived in the State. Sosna v. lowa.
119 US 393 42 1 Ed 2d 532. 95 S Ct 553,
morial Hosgartal v Marrcoga Countg
S 250

nn v Blumstern 405 US 330. 31
20 274, 92°S Ct 995: an dShap [0V
pson 394 US 618 22'L Ed 2d 600.
89 S Ct 1322. distin urshed When a
state distributes benefits unequally, the
drstrnctron* |t makes are sub{ect t scru-

g under the Ec\ual Protec jon Claus™,

generall aw will “survive that

scrutrnP/ If the distinctions ratio tally fur-
ther a fegitimate state purpose

> Aldska has shown n? valid ét%
interests thut are rationally serve

BD_ﬁ



ZOBEL vWILLIAMS
457 US 55. 72 L Ed 2d 672. 102 S Ct 2309

the distinctions it mak*s between citi-
zens who established residence before
1959 and those who have become resi-
dents since then, Neither the State's
claimed interest in creating a financial
Incentive for individuals to establish and
maintajn _residente in Alaska nor Its
claimed interest In_assuring Erudent
management of the Permanent Fund Is
rationally related to such distinctions.
And the State's interest in rewardin
citizens for past contributions is not

legitimate state purpose. Alaska's rea-
soning could open the door to state ap-
portionment of other rights, benefits,

and services according to Iength of resi-
dency, and would permit thé states to
divide citizens into expanding numbers
of permanent classes. Such™ a result
would be clearly impermissible.
619 P2d 448, reversed and remanded.
Burger. C. J., delivered the opinion of
the Court, in which Brennan. White,
Marshall. Blackmun, Powell, and Ste-
vens, JJ., joined. Brennan, J.. filed a
concurring “opinjon,_in which Marshall.
Blackmurt, and Powell,. JJ., joined.
O'Connor, J., filed an opinion concyrring
in the judgment. Rehnquist, J., filed @
dissenting Opinion.

APPEARANCES OF COUNSEL

Mark A. Sandberg argued the cause for appellants.
Avrum M. Gross argued the cause for appellees.

Briefs of Counsel, p 977, infra.

OPINION OF THE COURT

[457 US 56]

Chief Justice Burger
the opinion of the Court.

delivered

[la] The question presented on
this appeal is whether a statutory
scheme by which a State distributes
income derived from its natural re-
sources to the adult citizens of the
State in varying amounts, based cn
th. length of each citizen’s resi-
dent®. violates the equal protection
right- of newer state citizens. The
Alaska Supreme Court sustained the
constitutionality of the statute. 619
P2d 448 (1980). We noted probable
jurisdiction, 450 US 908, 67 I. EM 2d
331, 101 S Ct 1344 (1981), and stayed
the distribution of dividend funds.
449 US 989, 66 L Ed 2d 286, 101 S
Ct 524 (1980). We reverse.

l. Aluka IVjit of Rrvrnur,
Sourer* FY 1941-1963 > 1 9 8 1 * 'Include*
Grneral Fund unrestricted petroleum reve-
nue* o' $3 3 billion and prttolcum revenue*
dirrctl) deputed in thr Permanent Fund in
thr .mount of $400 million An additional
$9CO nillion wa* tran»frrrrd from thr Grn

Rrvrnur

The 1967 discovery of large oil
reserves on state-owned land in the
Prudhoe Bay area of Alaska resulted
in a windfall to the State. The State,
which had a total budget of S124
million a 1969, before the oil reve-
nues aegan to flow into the state
cofTers. received S3.7 billion in petro-
leum revenues during the 1981 fiscal

year.' This income will continue, and
[457 US 57)

most likely grow for some years in
the future. Recognizing that its min-
eral reserves, although large, are
finite and that the resulting income
will not continue in perpetuity, the
State took steps to assure that its
current good fortune will bring long-
range benefits. To accomplish this
Alaska in 1976 adopted a constitu-
tional amendment establishing the

rral Fund to thr Permanent Fund :n thr 1981
tikal >rjf * Thr 1960 cental repom that
Aloaka » adult population it 270.265. prr cap-
ita 1981 oil rrvcnur* amount lo $13.6.12 for
each adult rmdrnt Petrolrum resrnui i nuw
amount U 89 of thr Slant* total givcrn-
mitnl revenue Ibtd
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Permanent Fund into which the
State must deposit at least 25% of
its mineral income each vyoar.
Alaska Const, Art IX, 815 The
amendment prohibits the legislature
from appropriating any of the princi-
pal of the Fund but permits use of
the Fund* earnings for general gov-
ernmental purposes.

In 1980, the legislature enacted a
dividend program to distribute annu-
ally a portion of the Fund's earnings
directly to the States adult resi-
dents. Under the plan, each citizen
18 years of age or older receives one
dividend unit for each year of resi-
dency subsequent to 1959, the first
year of statehood. The s* tute fixed
the value of each ;dend unjt ot
$50 for the 1979 fiscai year; a one-
year resident thus would receive one
unit, or S50, while a resident of
Alaska since it became a State in
1959 would receive 21 units, or SlI,-
050. The value of a dividend unit
will vary each year depending on
the income of the Permanent Fund
and the amount of that income the
State allocates for other purposes.
The State now estimates that the
1985 fiscal year dividend will be
nearly four times as large as that for
1979.

Appellants, residents of Alaska
since 1978, brought this suit in 1980
challenging the dividend distribution
plan as violative of their right to

2. The infusion of Permanent Fund eurn-

ings into state genera) revenue* also led the
Alaska Legislature to enact a statute giving
residents a one-third exemption from state
income taxes for each year of residence; this
operated to exempt entirely anyonr with
three or more year* of residency The Alaska
Supreme Court, again bv a 3-2 vote, held that
thi* statute violated th | State Constitution's
equal protection clause William* v Zobel. 619
P2d 422 i)960i Chief Justice Rabinowitr. the
only justice in the majority in both case*,
found that the tax exemption statute, but not

676
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equal protection guarantees and
their constitutional right to migrate
to Alaska, to establish residency
there and thereafter to enjoy the full

rights of Alaska
1457 US 56)

citizenship on the
same terms as all other citizens of
the State. The Superior Court for
Alaska’s Third Judicial District
granted summary judgment in ap-
pellants’ favor, holding that the plan
violated the rights of interstate
travel and equal protection. A di-
vided Alaska Supreme Court re-
versed and upheld the statute.1

[Lb] The Alaska dividend distribu-
tion law is )uite unlike the dura-
tional residency requirements we ex-
amined in Sosna v lowa, 419 US 393,
42 L Ed 2d 532, 95 S Ct 553 (1975):
Memorial Hospital v Maricopa
County, 415 US 250, 39 L Ed 2d 306,
94 S Ct 1076 (1974); Dunn v Blum-
stein, 405 US 330, 31 L Ed 2d 274 92
S Ct 995 (1972); and Shapiro v
Thompson. 394 US 618, 22 L Ed 2d
600. 89 S Ct 1322 (1969). Those cases
involved laws which required new
residents to reside in the State a
fixed minimum period to be eligible
for certain benefits available on an
equal basis to all other residents.1
The asserted purpose of the dura-
tional residency requirements was to

the dividend distribution plan, could "be per-
ceived is a penalty imputed on a person who
choose i to exercise hi* or her right to move
into A a*ka." 619 P2d. at 456

3. n the durational re»idency case*, wr
examined state law* which imposed waiting
periods on access to divorce courts. Sosna v
lowa, eligibility for free nonemergency medi-
cal care. Memorial Hospital v Maricopa
County, voting rights, Dunn v Blumstem and
welfare assistance, Shapiro v Thompson
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assure that only persons who had
established bona fide residence re-
ceived rights and benefits provided
for residents.

The Alaska statute does not im-
pose any threshold waiting period on
those seeking dividend benefits; per-
sons with less

[457 US 59]

than a full year of
residency are entitled to share in
the distribution. Alaska Stat Ann
843.23.010 (Supp 1981).* Nor does
the statute purport to establish a
test of the bona fides of state resi-
dence. Instead, the dividend statute
creates fixed, permanent distinctions
between an ever-increasing number
of perpetual classes of concededly
bona fide residents, based on how
long they have been in the State.

[2a] Appellants established resi-
dence in Alaska two years before the
dividend law was passed. The dis-
tinction they complain of is not one

4. Section 43 23.013(b) provides:

"For each year, an individual is eligible to
receive payment of the permanent fund divi-
dends for which he is entitled under this
section if he

"(1) is at least 18 years of age; and

"(2) is a state resident during all or part of

the year for which the permanent fund divi-
dend is paid.”
The remainder of §43.23.010 establishes the
number of dividend units residents are enti-
tled to receive and the method of payment.
Section 43 23.010(f) provides that a resident
entitled to benefits under subsection (bl who
was a resident for less than a full year is
entitled to a dividend prorated on the basis of
the number of months of state residence.

5. The Alaska statute does not simply make
distinctions between native-born Alaskans
and those who migrate to Alaska from other
states; it does not discriminate only against
those who have recently exercised the right to
travel, as did the statute involved in Shapiro
v Thompson. 394 US 618. 22 L Ed 2d 600. 89
S Ct 1322 11969*. The Alaska statute also
discriminates among long-time residents and
even native-born residents For example, a
person born in Alaska in 1962 would have
received $100 less than someone who was

which the State makes between
those who arrived in Alaska after
the enactment of the dividend distri-
bution law and those who were resi-
dents prior to its enactment. Appel-
lants instead challenge the distinc-
tions made within the class of per-
sons who were residents when the
dividend scheme was enacted in
1980. The distinctions appellants at-
tack include the preference given to
persons who were residents when
Alaska became a State in 1959 over
all those who have arrived since
then, as well as the distinctions
made between all bona fide residents
who settled in Alaska at different
times during the 1959 to 1980 pe-
riod.5

[457 US 60]

[3, 4a] When a State distributes
benefits unequally, the distinctions it
mokes are subject to scrutiny under
the Equal Protection Clause of the
Fourteenth Amendment.* Generally,

born in the State in 1960. Of course the
native Alaskan born in 1962 would also re-
ceive $100 less than the person who moved lo
the State in 1960.

[2b] The statute does not involve the kind
of discrimination which the Privileges and
Immunities Clause of Art. IV was designed to
prevent. That Clause "was designed to insure
to a citizen of State A who ventures into State
B the same privileges which the citizens of
State Benjov." Toomer v Witsell. 334 US 385.
395. 92 L Ed 1460. 68 S Ct 1156 i19481. The
Clause is thus not applicable to this case.

8. [4b] The Alaska courts considered
whether the dividend distribution luw vio-
lated appellants' constitutional right to travel
The right to travel and to move from one
state to another has long been accepted, yet
both the nature and the source of that right
has remained obscure. See Jones v Helms. 452
US 412, 417-419. and nn 12 and 13. 69 L Ed
2d 118. 101 S Ct 2434 H98U. Shapiro v
Thompson, supra, at 629-631. 22 L Ed 2d 600.
89 S Ct 1322. United States v Cuest. 383 US
745. 757-759. 16 L Ed 2d 239. 86 S Ct 1170.
11960>. See also L Chalte. Three Human
Rights in the Constitution ol 1787. pp 188-193
i1956) In addition to protecting pe> ts
against the erection of actual barriers to in-
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a law will survive that scrutiny if
the distinction it makes rationally
furthers a legitimate state purpose.
Some particularly invidious distinc-
tions are subject to more r'jorous
scrutiny. Appellants claim that the
distinctions made by the Alaska law
should be subjected to the higher
level of scrutiny applied to the dura-
tional residency requirements in
Shapiro v Thompson, supra, and Me-
morial Hospital v Maricopa County,
supra. The State, on the other hand,
asserts that the law need only meet
the minimum rationality test. In
any event, if the statutory scheme

cannot pass even the minimal test
[157 US 61)

proposed by the State, we need not
decide whether any enhanced scru-
tiny is called for.

A
The State advanced and the
Alaska Supreme Court accepted

three purposes justifying the distinc-
tions made by the dividend program:

terstate movement, the right to travel, when
applied to residency requirements, protecta
new residents of a state from being disadvan-
taged because of their recent migration or
from otherwise being treated differently from
longer term residents. In reality, right to
travel analysis refers to little more than a
particular application of equal protection
analysts. Right to travel cases have aminod.
in equnl protection terms, state distinctions
between newcomers and longer term resi-
dents. Sec Memorial Hospital v Muricopa
County. 415 US 250. 39 L Ed 2d 306. 94 S a

1076 119741; Dunn v Blumstein, 405 US 330,
31 L Ed 2d 274. 92 S Ct 995 11972); Shapiro v
Thompson, supra This case also involves dis-
tinctions between residents based on when
they arrived in the State and is therefore also
subject to equal protection analysis.

12 L Ed2d

(a) creation of a financial incentive
for individuals to establish and
maintain residence in Alaska; (b)
encouragement of prudent manage-
ment of the Permanent Fund; and
(c) apportionment of benefits in rec
ognition of undefined "contributions
of various kinds, both tangible and
intangible, which residents have
made during their years of resi-
dency,” 619 P2d, at 458.T

As the Alaska Supreme Court ap-
parently realized, the first two state
objectives—creating a financial in-
centive for individuals to establish
and maintain Alaska residence, and
assuring prudent management of the
Permanent Fund and the State’s
natural and mineral resources—are
not rationally related to the distinc-
tions Alaska seeks to make between
newer residents and those who have
been in the State since 1959.*

[457 US 62]
As-
suming arguendo, that granting in-
creased dividend benefits for each

a portion of the state's energy wealth derived
from the development nnd production of the
natural resources belonging to them as Alas-
kans;

"I2> to encourage persons to maintain iheir
residence in Alaska and to reduce population
turnover in the state; and

"I3! to encourage increased awareness and
involvement by the residents of the state in
tho management and expenditure of the
Alaska permanent fund lurt IX. sec 15. state
constitution!."

Thus we need not speculate as to the objec-
tives of the legislature.

8. In response to the argument that the
objectives of stabilising population and en-
couraging prudent management of the Perma-
nent Fund and of the State's natural re-
sources did not justify the application of the

7. These purposes were enumerated in thedividend program to the years 1959 to 1980.

first section of the Act creating the dividend
distribution plan. 1980 Alaska Scsa Laws, ch
21 }I'bn

"ibi The purposes of this Act are

”1li to provide a mechanism for equitable
distribution to the people of Alaska of at least

678

the Alaska Supreme Court maintained that
the retrospective aspect of the program was
justified by the objeclive of rewarding state
citizens for post contributions 619 P.M. at
461-462. n 37 See also dissenting opinion ot
Justice Dimond. id . at 46)M71
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year of continued Alaska residence
might give some residents an incen-
tive to stay in the State in order to
reap increased dividend benefits in
the future, the State's interest is not
in any way served by granting
greater dividends to persons for
their residency during the 21 years
prior to the enuctment.*

Nor does the State’s purpose of
furthering the prudent management
of the Permanent Fund and the
State’s resources support retrospec-
tive application of its plan to the
date of statehood. On this score the
State’s contention is straightforward:

"[Als population increases, each
individual share in the income
stream is diluted. The income

must be divided equally among
increasingly large numbers of peo-
ple. If residents believed that
twenty years from now they would
be required to share permanent
fund income on a per capita basis
with the large population that
Alaska will no doubt have by
then, the temptation would be
great to urge the legislature to
provide immediately for the high-
est possible percentage return on
the investments of the permanent
fund principal, which would re-
quire investments in riskier ven-
tures.” Id., at -162.

The State similarly argues that
equal per capita distribution would
encourage rapacious development of
natural resources.

9. In lact. newcomers wtm more likely
become dissatisfied anil to leave the State
than well-eslabluh?d residents. it would thus
wrm that the State would give a larger,
rather than a smaller. dividend to new rrsi-
deni* if it wanted to diecourage vtiUKratiofl.
The separation ot resident™ into classes hardly
seem* a likely way to persuade new Al.u».ar*

[+157 US 63)

Ibid. Even if we

assume that the state interest is
served by increasing the dividend for
each year of residency beginning
with the date of enactment, is it

rationally served by granting
greater dividends in varying
amounts to those who resided in

Alaska during the 21 years prior to
enactment? We think not.

The last of the State’s objectives—
to reward citizens for past contribu-
tions—alone was relied upon by the
Alaska Supreme Court to support
the retrospective application of the
law to 1959. However, that objective
is not a legitimate state purpose. A
similar "past contributions" argu-
ment was made and rejected in Sha-
piro v Thompson, 394 US. at 632-
633, 22 L Ed 2d 600, 89 S Ct 1322:

"Appellants argue further that
tho challenged classification may
be sustained as an attempt to dis-
tinguish between new and old resi-
dents on the basis of the contribu-
tions they have made to the com-
munity through the payment of
taxes. . Appellant’s reasoning
would permit the State to
apportion all benefits and services
according to the past tax (or intan-
gi_lble]Econtrlbutlons of its citizens.

ua| Protection Clause Pro
hibits Such an apportionment 0
state services " €mphasis added.t

Similarly, in Vlandis v Kline. 412
US 441. 37 L Ed 2d 63. 93 S Ct 2230

tothat the State welcomes them and want*

them to stay

Of course, the State'« objective of reducing
nopulation turnover cannot be interpreted as
an attempt to inhibit migration into the State
without encountering insurmountable consti-
tutional difficulties See Shapiro v Thompron.
394 1 S. at 629, 22 L Ed 2d 600. «9 S Ct 1322

679



U.S. SUPREME COURT REPORTS

(1973), we noted that "apportion*
[ment of] tuition rates on the basis
of old and new residency . . . would

give rise to grave problems under
the Equal Protection Clause of the
Fourteenth Amendment.” Id., nt
449-450, and n 6, 37 L Ed 2d 63, 93
S Ct 2230."

[457 US 64)

If the states can make the amount
of a cash dividend depend on length
of residence, what would preclude
varying university tuition on a slid-
ing scale based on years of residence
—or even limiting access to finite
public facilities, eligibility for stu-
dent loans, for civil service jobs, or
for government contracts hy length
of domicile? Could states impose dif-
ferent taxes based on length of resi-
dence? Alaska’s reasoning could
open the door to state apportion-
ment of other rights, benefits, and
services according to length of resi-
dency." It would permit the states to
divide citizens into expanding num-
bers of permanent classes."” Such a

10. Even if the objective of rewarding past

contributions were valid, it would be ironic to
apply that rationale here. As Representative
Randolph noted during debate in the state
legislature on tho dividend statute:
'The pipeline is the entity that has allowed
us alt this lotitudo to do all the things we re
considering doing, not only today but through-
out the session. And without . newcomers,
wo couldn't have built thut pipeline W ithout
their skill, without their ability, without thetr
money, the pipeline wouldn't be there So 1
get a little bit tired of—and I've got a hunch
on awful lot ol people who have been here
five or six or seven or ten years, whatever we
knock olf as newcomers, get a little bit tired
of being ch&stired and penalued and discrimi-
nated against for having not been born here
or not hove been here 30 or 40 or 50 years “

11. Apportionment would thus be prohib-
ited only when u involves "fundamental
rights" and services deemed to involve "tunic
necessities of life" See Memorial Hospital v
Maricopa Countv. 415 US. at 259. 39 L Ed 2d
306. 94 S Cl 1076

680

72L Ed 2d

result would be clearly impermissi-
ble.”

B

[5] We need not consider whether
the State could enact the dividend
program prospectively only. Invali-
dation of a portion of a statute does
not necessarily render the whole in-
valid unless it is evident that the
legislature would not have enacted
the legislation without the invalid
portion. Buckley v

[457 US 65)

Valeo. 424 US 1,
108, 46 L Ed 2d 659. 96 S Ct 612
(1976); United States v Jackson. 390
US 570. 585. 20 L Ed 2d 138. 88 S Ct
1209 (1968); Champlin Refining Co. v
Corporation Comm’n of Oklahoma.
286 US 210. 234. 76 L Ed 1062. 52 S
Ct 559 (1932). Here, we need not
speculate as to the intent of the
Alaska Legislature; the legislation
expressly provides that invalidation
of any portion of the statute renders
the whole invalid:

"Sec 4. If any provision enacted

I*. "Such a power in the Staten could pro-
duce nothing but discord and mutual irrita-
tion, and they very dearly do not oossess it "
Passenger Coses. 7 How 283. 492, 12 L Ed 702
iI849MTaney, C J . dissenting’

13. Starna v Malkerson. 326 F Supp 234
iMinn 1970i. nird. 401 US 985. 28 L Ed 2d
527. 91 S Ct 1231 '19711. cannot be read as a
contrary decision of this Court First, sum
rnary ollirmance by this Court is not to be
read as an adoption of the reasoning support-
ing the judgment under review Fusan v
Steinberg. 419 US 379. 391. 42 L Ed 2d 521.
95 S Ct 533 «1975' ‘concurring opinion' See
also Colorado Springs Amusement*. Ltd v
Ritio. 428 US 91], 920-921. 49 L Kd 2d 1222.
96 S Ct 3228 '1976i -Brennan. J . dissenting’
Edelm.ui v Jordan, 415 US 651. 671. 39 L Kd
2d 662. 94 S Ct 1347 1974' Moreover as we
pointed out in Vlandii v Kline. 412 US 441
452-453. n 9 37 I. Ed 2d 63. 93 S Ct 2230
19731. we considered the Minnesota nne-ve.it
residency requirement etammed in Stains j
test id bona nde residence, nut a return -m
prior contributions to the commonweal
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in sec 2 of this Act [which in-
cluded the dividend distribution
plan in its entirety] is held to be
invalid by the final judgment, deci-
sion or order of a court of compe-
tent jurisdiction, then that provi-
sion is nonseverable, and all provi-
sions enacted in sec 2 of this Act
are invalid and of no force or ef-
fect.” 1980 Alaska Sess Laws, ch
21, 84.

However, it is of course for the
Alaska courts to pass on the sever-
ability clause of the statute.

[tC] The only apparent justifica-
tion for the retrospective aspect of
the program, "favoring established

residents over new residents,” is con-
stitutionally unacceptable. Vlandis v
Kline, supra, at 450, 37 L Ed 2d 63,
93 S Ct 2230. In our view Alaska has
shown no valid state interests which
are rationally served by the distinc-
tion it makes between citizens who
established residence before 1959
and those who have become resi-
dents since then.

We hold that the Maska dividend
distribution plan violates the guar-
antees of the Equal Protection
Clause of the Fourteenth Amend-
ment. Accordingly, the judgment of
the Alaska Supreme Court is re-
versed, and the case is remanded for
further proceedings not inconsistent
with this opinion.

Reversed and remanded.

SEPARATE OPINIONS

Justice Brennan, with whom Jus-
tice Marshall, Justice Blackmun,
and Justice Powell join, concurring.

| join the opinion of the Court,
nnd agree with its conclusion that
the retrospective aspects of Alaska’
dividend-distribution law are not ra-
tionally related to a legitimate
(457 US 66]

state
purpose. | write separately only to
emphasize that the pervasive dis-
crimination embodied in the Alaska
distribution scheme gives rise to con-
stitutional concerns of somewhut
larger proportions than may be evi-

I.  What ts m. ably at stake in thu cose. and

what dearly mu»t be taken into jccount in
determining the constitutignality of thu leyis-
lative scheme. i* the national interest in a
fluid system of interstate movement It may
be that natio-al interests are not always
easily translated into individual tuthts. but
v*hrr« the "rucht to travel” is involved, our
coses leave no doubt that it will trigger mten-
sitletl e<)iial protevtion scrutiny See. ec. Me-
morial Hospital v Maricopa County. 413 US

dent on a cursory re jing of the
Court's opinion. In my view, these
concerns might well preclude even
the prospective operation of Alaska’s
scheme.

| agree with Justice O’Connor that
these more fundamental defects in
the Alaska dividend-distribution law
are, in part, reflected in what has
come to be called the "right to
travel.”" That right—or. more pre-
cisely, the federal interest in free
interstate migration—is clearly,
though indirectly, affected by the

250. 39 L Ed 2d 306, 94 S Ct 1076 il974",
Dunn v Biumstcin. 405 US 330, 31 L Ed 2d
274. 92 S Ct 995 '1972i; Shapiro v Thompson.
394 US 618. 22 L Ed 2d 600, 69 S Ct 1322
11969° As the Court notes, the "ru<ht to
travel” is implicated not only by "actual bar-
riers tn interstate movement.” but also by
"state distinctions between newcomers and
longer term residents ” Ante, at 60. n 6. 72 I.
Ed 2d. at 677-678

aL
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Alaska dividend-distribution law,
and this threat to free interstate
migration provides an independent

rationale for holding that law uncon-
stitutional. At the outset, however, |
note that the frequent attempts to
assign the right to travel some tex-
tual source in the Constitution seem
to me to have proved both inconclu-
sive and unnecessary. Justice O’Con-
nor plausibly argues, post, at 78-81,
72 L Ed 2d, at 689-691, that the
right predates the Constitution and
was carried forward in the Privi-
leges and Immunities Clause of Ait
IV. But equally plausible, | think, is
the argument that che right resides
in the Commerce Clause, see Ed-
wards v California, 314 US 160, 173,
86 L Ed 119, 62 S Ct 164 (1941), or

in the Privileges and Immunities
[457 US 67]

Clause of the Fourteenth Amend-
ment, see id., at 177-178, 86 L Ed
119, 62 S Ct 164 (Douglas, J., concur-
ring). In any event, in light of the
unquestioned historic recognition of
the principle of free interstate mi-
gration, and of its role in the devel-
opment of the Nation, we need not
feel impelled to "ascribe the source
of this right to travel interstate to a
particular constitutional provision."”
Shapiro v Thompson, 394 US 618,
630, 22 L Ed 2d 600, 89 S Ct 1322
(1969). It suffices that:

" 'The constitutional right to
travel from one State to another

. . occupies a position fundamen-
tal to the concept of our Federal
Union. It is a right that hns been
firmly established and repeatedly
recognized.

**\ . . [Tlhe right finds no ex-
plicit mention in the Constitution.
The reason, it has been suggested,
is that a right so elementary was
conceived from the beginning to be
a necessary concomitant of the
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stronger Union the Constitution
created. In any event, freedom to
travel throughout the United
States has long been recognized as
a basic right under the
Constitution.”” Id., at 630-631, 22
L Ed 2d 600, 89 S Ct 1322, quoting
United Siates v Guest, 383 US
745, 757-758, 16 L Ed 2d 239, 86 S
Ct 1170(1966).

As is clear from our cases, the
right to travel achieves its most
forceful expression in the context of
equal protection analysis. But if,
finding no citable passage in the
Constitution to assign as its source,
some might be led to question the
independent vitality of the principle
of free interstate migration, | find its
unmistakable essence in that docu-
ment that transformed a loose con-
federation of States into one Nation.

scheme of the sort adopted by
Alaska is inconsistent with tiie fed-
eral structure even in its prospective
operation.

A State clearly may undertake to
enhance the advantages of industry,
economy, and resources that make it
a desirable place in whicii to live. In
addition, a State may make resi-
dence within its boundaries more
attractive by offering direct benefits
to its citizens in the form of public
services, lower taxes than other
States offer, or direct distributions of
its

[457 US 68)

munificence. Through these
means, one State mny attract citi-
zens of other States to join the num-
bers of its citizenry. That is a
healthy form of rivalry: It inheres in
the very idea of maintaining the
States as independent sovereigns
within a larger framework, and it is
fully—indeed, necessurily—consis-
tent with the Framers' further idea
Of joining these independent sover-
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eigns into a single Nation. But a
State cannot Compound its offer of
direct benefits in the inventive man-
ner exemplified by the Alaska distri-
bution scheme: For if each State
were free to reward its citizens in-
crementally for their years of resi-
dence, so that a citizen 'eaving one
State would thereby forfeit his ac-
crued seniority, only to have to be-
gin building such seniority again in
his new State of residence, then the
mobility so essential to the economic
progress of our Nation, and so com-
monly accepted as a fundamental
aspect of our social order, would not
long survive.

The Court today reaffirms the im-
portant principle that, at least with
respect to a durational-residency dis-
crimination, a State’s desi d "to re-
ward citizens for past contributions”
is clea.ly "not a legitimate state
purpose."” Ante, at 63, 72 L Ed 2d, at
679. | do not think it "odd." post, at
72, 72 L Ed 2d, at 685, that the
Court disclaims reliance on the
"right to travel” as the source of
this limitation on state power. In my
view, the acknowledged illegitimacy
of that state purpose has a different
heritage—it reflects not the struc-
ture of the Federal Union but the
idea of constitutionally protected
equality. See Shapiro v Thompson,
supra, at 632-633, 22 L Ed 2d 600,
89 S Ct 1322 ("The Equal Protection
Clause prohibits such an apportion-
ment of state services.”); Vlundis v
Kline. -112 US 441, 450. n 6. 37 L Ed
2d 63. 93 S Ct 2230 (1973). The

2. ”[A] citizen of the United States can. of
his own volition, become a citizen of any State
of the Union by a bona tide residence therein,
with the same rights as other citizens ol that
State." Slaughter-House Cases. 16 SVall 36.
HD. 21 I- Ed 394 ilS73» See id . at 112-113. 21

Constitution places the recently nat-
uralized immigrant from a foreign
land on an equal footing with those
citizens of a State who are able to
trace their lineage back for many
generations within the State’s bor-
ders. The 18-year-old native resident
of a State is as much a citizen as the
55-year-old native resident. But
[457 US 69)

the
Alaska plan discriminates against
the recently naturalized citizen, in
favor of the Alaska citizen of longer
duration; it discriminates against
the 18-year-o!d native resident, in
favor of all residents of longer dura-
tion. If the Alaska plan were limited
to discriminations such as these, and
did not purport to apply to migrants
from sister States, interstate travel
would not be noticeably burdened—
yet those discriminations would
surely be constitutionally suspect.

The Fourteenth Amendment guar-
antees the equal protection of the
law to anyone who may be within
the territorial jurisdiction of a State.
That Amendment does not suggest
by its terms that equal treatment
might be denied a person depending
upon how long that person has been
within the jurisdiction of the State.
The Fourteenth Amendment does,
however, expressly recognize one ele-
mentary basis for distinguishing be-
tween persons who may be within a
State's jurisdiction at any particular
time—by setting forth the requirt®
ments for state citizenship. But it is
significant that the Citizenship
Clause of the Fourteenth Amend-
ment expressly equates citizenship
only with simple residence.J That

I. Ed 394 iBrudley. J.. dissenting! ™A citizen
of the United States has a perfect constitu-
tional right to go to and reside in any State
he chooses, and to claim citizenship therein.
and an equality of rights with every other
citizen” .
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Clause does not provide for, and does
not allow for, degrees of citizenship
based on length of residence.3 And
the Equal Protection Clause would

not tolerate such distinctions.
[457 bS 70]

In
short, as much as the right to travel,
equality of citizenship is of the es-
sence in our Republic. As the Court
notes, States may not "divide citi-
zens into expanding numbers of per-
manent classes." Ante, at 64, 72 L
Ed 2d, at 680.

_ sts. But we have
rieversuggested that duration of res-
idence vel non provides a valid justi-
fication for discrimination. To the
contrary, discrimination on the basis
of residence must be supported by a
valid state interest independent of
the discrimination itself. To be sure,
allegiance and attachment may be
rationally measured by length of res-
idence—Ilength of residence may, for
example, be used to test the bona
fides of citizenship—and allegiance
and attachment may bear some ra-
tional relationship to a very limited
number of legitimate state purposes.
Cf. Chimento v Stark, 353 F Supp
1211 (NH), summarily nffd, 414 US
802, 38 L Ed 2d 39! 94 S Ct 125
(1973) (7-year citizenship require-
ment to run for governor); U. S.
Cons*. Art 1 82.cl 2. 83, cl 3; Art II.

72 L Ed 2d

81 cl 5 But those instances in
which length of residence could pro-
vide a legitimate basis for distin-
guishing one citizen from another
are rare,

Permissible discriminations be-
tween persons must bear a rational
relationship to their relevant charac-
teristics. While some imprecision is
unavoidable in the process of legisla-
tive classification, the ideal of equal
protection requires attention to indi-
vidual merit, to individual need. In

Imost all instances, the business of

e State is not with the past, but

)N the present: to remedy continu-

ig injustices, to fill current needs,

build on the present in order to
fetter the future. The past actions of
Aindividuals may be relevant in as-
sessing their present needs; past ac-
tions may also be relevant in pre-
dicting current ability and future
performance. In addition,
[457 US 71]
toa lim-
ited extent, recognition and reward
of past public service have indepen-
dent utility for the State, for such
recognition may encourage other
people to engage in comparably mer-
itorious service. But even the idea of
rewarding past public service offers
scarce support for the "past contri-
bution™ justification for durational-
residence classifications since length
of residence has only the most tenu-
ous relation to the actual service of
individuals to the State.

Thus, the past-contribution ratio-
nale proves much too little to pro-
vide u rational predicate for discrim-
ination on the basis of length of

3. The American aversion to aristocracy Kiuhts 11776i. in It (Jutland. The Birth uf the

developed lons' before the Fourteenth Amend-
ment and i», of course, rellected elsewhere in
the Constitution See Art 1 §9. cl 8 ("No Title
of Nobility shall be granted by the United
States"). See also Virginia Declaration of
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Bill of Riithts. App A (1955) (“no man. or set
of men. are entitled to exclusive or separate
emolument# or privileges from the commu-
nity, but in consideration of publick ser-
vices")
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residence. But it also proves far too
much, for "it would permit the State
to apportion all benefits and services
according to the past . . . contribu-
tions of its citizens.” Shapiro v
Thompson, 394 US, at 632-633, 22 L
Ed 2d 600, 89 S Ct 1322. In effect,
then, the past-contribution rationale
is so far-reaching in its potential
application, and the relationship be-
tween residence and contribution to
the State so vague and insupporta-
ble. that it amounts to little more
than a restatement of the criterion
for discrimination that it purports to
justify. But while duration of resi-
dence has minimal utility as a mea-
sure of things that are, in fact, con-
stitutionally relevant, resort to dura-
tion of residence as the basis for a
distribution of state largesse does
closely track the constitutionally un-
tenable position that the longer
one’s residence, the worthier one is
of the State’ favor. In my view, it is
difficult to escape from the recogni-
tion that underlying any scheme of
classification on the basis of duration
of residence, we shall almost invari-
ably find the unstated premise that
"some citizens are more equal than
others.” We rejected that premise
and, | believe, implicitly rejected
most forms of discrimination based
upon length of resicerce, when we
adopted the Equal Protection Clause.

Justice O’Connor, concurring in
the judgment.

The Court strikes Alaska's distri-

t. A State, for example, might choose to
divide its largesse among all persons who
previously have contributed their time to vol-
unteer community organizations. If the State
graded its dividends according to the number
of years devoted to prior community service,
it could be said that the State intended "to
reward citizens for past contributions.” Alter-
natively, a State might enact a tax credit for
citizens who contribute to the State's ecology
by building alternative fuel sources or esiab-

bution scheme, purporting to rely

solely upon the Equal Protection
Clause of the Fourteenth
[457 US 72]
Amend-

ment. The phrase "right to travel”
appears only fleetingly in the Court’
analysis, dismissed with an observa-
tion that "right to travel analysis
refers to little more than a particu-
lar application of equal protection
analysis.” Ante, at 60, n 6, 72 L Ed
2d, at 678. The Court’s reluctance to
rely explicitly on a right to travel is
odd, because its holding depends on
the assumption that Alaska’s desire
"to reward citizens for past contribu-
tions ... is not a legitimate state
purpose.” Ante, at 63, 72 L Ed 2d, at
679. Nothing in the Equal Protection
Clause itself, however, declares this
objective illegitimate. Instead, as a
full reading of Shapiro v Thompson,
394 US 618, 22 L Ed 2d 600, 89 S Ct
1322 (1969), and Vlandis v Kline,
412 US 441, 37 L Ed 2d 63, 93 S Ct
2230 (1973), reveals, the Court has
rejected this objective only when its
implementation would abridge an

interest in interstate travel or mi-
gration.
I respectfully suggest, therefore,

that the Court misdirects its criti-
cism when it labels Alaska’s objec-
tive illegitimate. A desire to compen-
sate citizens for their prior contribu-
tions is neither inherently invidious
nor irrational. Under some circum-
stances. the objective may be wholly
reasonable.1 Even a generalized de-

lishing recycling plants. If the Stnte made
this credit retroactive, to benefit those citizens
who launched these improvements before
they became fashionable, the State once again
would be rewarding past contributions. The
Court's opinion would dismiss these objectives
ns wholly illegitimate | would recognize them
as valid goals and inquire only whether their
implementation infringed any constitutionally
protected interest
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sire to reward citizens for past en-
durance, particularly in a State
where years of hardship only re-
cently have produced prosperity, is
not innately improper. The difficulty
is that plans enacted to further this
objective necessarily treat new resi-
dents of a State less favorably than

the
[457 US 73]

longer term residents who have
past contributions to "reward.” This
inequality, as the Court repeatedly
has recognized, conflicts with the
constitutional purpose of maintain-
ing a Union rather than a mere
"league of States.” See Paul v Vir-
ginia, 8 Wall 168, 180, 19 L Ed 357
(1869). The Courts task, therefore,
should be (1) to articulate this con-
stitutional principle, explaining its
textual sources, and (2) to test the
strength of Alaska’s objective
against the constitutional impera-
tive. By choosing instead to declare
Alaska’s purpose wholly illegitimate,
the Court establishes an uncertain
jurisprudence. What makes Alaska’s
purpose illegitimate? Is the purpose
illegitimate under all circumstances?
What other state interests are

2. The Court’s conclusion that Alaska’s
scheme lacks a rational bans masks a puz-
zling aspect of its analysis By refusing to
extend any legitimacy to Ala'kn's objective,
the Court implies that a profram designed to
reward prior contributions will never survive
equal protection scrutiny. For example, the
programs described in n 1, supra, could not
survive the Court's analysis even if the State
demonstrated a compelling interest in reward-
ing volunteer activity or promoting conserva-
tion measure* Tho Court's opinion, although
purporting to apply a deferential standard of
review, actually insures th.t any governmen-
tal program depending upon a "past contribu-
tions" rationale will violate the Equal Protec
tion Clause

3. While the Claus* refers to "Citizens.”
this Court has found that "the terms cituer’
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wholly illegitimate? Will an "illegiti-
mate" purpose survive review if it
becomes "important" or "compel-
ling"?1 These ambiguities in the
Court’s analysis prompt me to de-
velop my own approach to Alaska’s
scheme.

Alaska's distribution plan distin-
guishes between long-term residents
and recent arrivals. Stripped to its
essentials, the plan denies non-Alas-
kans settling in the State the same
privileges afforded longer term resi-
dents. The Privileges and Immuni-
ties Clause or Art IV, which guaran-
tees "(tjhe Citizens of each State . . .
all Privileges and Immunities of Citi-
zens in the several States,” ad-
dresses just this type of discrimina-
tion.1 Accordingly, | would measure

Alaska’s
[457 US 74]

scheme against
the principles implementing the
Privileges and Immunities Clause. In
addition to resolving the particular
problems raised by Alaskas scheme,
this analysis supplies a needed foun-
dation for many of the "right to
travel™ claims discussed in the
Court’s prior opinions.

and ’resident’ are ‘essentially interchangea-
ble’ ... for purposes of analysis of mo*t cases
under the Privileges and Immunities Clause.”
Hicklin v Orbock. 437 US 518. 524. n 8. 57 L
Ed 2d 397. 98 S Cl 2482 (19781 (quoting Aus-
tin v New Hampshire. 420 US 858. 682. n 8.
43 L Kd 2d 531). 95 S Ct 1191 U975u. This
opinion, therefore, will refer to "nonresi-
dent*" of Alaska, o* well as to "noncitizens”
of that State.

It ts settled that the Privileges and Immuni-
ties Clause does not protect corporation* See
Paul v Virginia. H Wall 168. 19 [. Ed 357
(1889' The word "Citizens” suggest* that the
Clause also excludes aliens. See. eg, id. at
177. 19 t. Kd 357 nJictum'; L Tribe. American
Constitutional Law 56-33. p 411. r 18 (19781
Any prohibition ol discrimination Ximed at
alien* or corporotion* must derive from other
constitutional provisions
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Our opinions teach that Art IV’
Privileges and Immunities Clause
"was designed to insure to a citizen
of State A who ventures into State B
the same privileges which the citi-
zens of State B enjoy." Toomer v
Witsell, 3.34 US 385. 395, 92 L Ed
1460. 68 S Ct 1156 (1948). The
Clause protects a nonresident who
enters a State to work. Hicklin v
Orbeck, 437 US 518. 57 L Ed 2d 397.
98 S Ct 2482 (1978), to hunt commer-
cial game. 'I’-'omer, supra, or to pro-
cure medical services. Doe v Bolton.
410 US 179, 35 L Ed 2d 201. 93 S Ct
739 (1973).4 A fortiori, the Privileges

and Immunities Clause should pro-
tect the "citizen of State A who
ventures into State B" to settle

there and establish a home.

In this case. Alaska forces nonresi-
dents settling in the State to accept
a status inferior to that of oldtimers.
In its first year of operation, the
distribution scheme would have
given S1.050 to an Alaskan who had

lived in the State since
[457 US 75)

statehood. A
resident of 10 years would have re-
ceived S500. while a one-year resi-
dent would have received only S50.
In etrect, therefore, the State told its
citizens: "Your status depends upon
the date on which you established
residence here. Those of you who
migrated to the State cannot share
its bounty on the same basis as

4.  Si-c Kpnorallv Ward v Maryland. )2 Wall

418. 430. 20 L Ed 449 '1871. .The Claiuo
"plainly and unmistakably ircur.”™ and pro-
tect? the rusht ol @ citurn of one State to pay*
into any other Statr of the Union for the

those who were here before you."
Surely this scheme imposes one of
the "disabilities of alienage” prohib-
ited by Art IV's Privileges and Im-
munities Clause. See Paul v Vir-
ginia. supra, at 180, 19 L Ed 357.

It could be argued that Alaska’s
scheme does not trigger the Privi-
leges and Immunities Clause because
it discriminates among classes of res-
idents, rather than between resi-
dents and nonresidents. This argu-
ment. however, misinterprets the
force of Alaska’s distribution system.
Alaska’s scheme classifies citizens on
the basis of their former residential
status, imposing a relative burden
on those who migrated to the State
after 1959. Residents who arrived in
Alaska after that date have a less
valuable citizenship right than do
the oldtimers who preceded them.
Citizens who arrive in the State to-
morrow will receive an even smaller
claim on Alaska's resources. The
fact that this discrimination unfolds
after the nonresident establishes re-
sidency does not insulate Alaska’s
scheme from scrutiny under the
Privileges and Immunities Clause.
Each group of citizens who migrated
to Alaska in the past, or chooses to
move there in the future, lives in
the State on less favorable terms
than those who arrived earlier. The
circumstance that some of the disfa-
vored citizens already live in Alaska
does not negate the fact that "the
citizen of Stale A who ventures into
(Alaska)” to establish a home labors

purpoio of cnitakini; in lawful comrner-e.
trade. or businra. without molestation; to
acquire pcnonal property: [and| to take anil
hold real citato "1
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under a continuous disability.5

(457 US 70)
If the Privileges and Immunities
Clause applies to Alaska's distribu-
tion system, then our prior opinions
describe the proper standard of re-
view. In Baldwin v Montana Fish
and Game Comm’n, 436 US 371, 56
L Ed 2d 354, 98 S Ct 1852 (1978), we
held that States must treat residents
and nonresidents "without unneces-
sary distinctions” when the nonresi-
dent seeks to "engage in an essential
activity or exercise a basic right.”
Id., at 387, 56 L Ed 2d 354, 98 S Ct
1852. On the other hand, if the non-
resident engages in conduct that is
not "fundamental" because it does
not "bea[r] upon the vitality of the
Nation as a single entity,” the Privi-
leges and Immunities Clause affords
no protection. Id., at 387, 383, 56 L
Ed 2d 354, 98 S Ct 1852.

Once the Court ascertains that
discrimination burdens an "essential
activity,” it will test the constitu-
tionality of the discrimination under
a two-part test. First, there must be
" ‘something to indicate that non-cit-

5. See Note. A Constitutional Analysis of

State Bar Residency Requirements under the
Interstate Privileges and Immunities Clause
of Article IV. 92 Harv L Rev 1461, 1464-1465.
n 17 (1979) 'labeling contrary argument "tech-
nical").

A* the Court points out. ante, at 59-60, n 5.
72 1, Ed 2d. at 677. Alaska's plan differenti-
ate* even among native Alaskans. ty ty.ng
their benefit* to date of birth. If the scheme
merely distributed benefits on the basis of
age. without reference to the d..te beneficia-
ries established residence in Alaska. | doubt it
would violate the Privileges and Immunities
Clouse Under those circumstances, a 25-year-
old Texan establishing residence in Alaska
would acquire the same privileges of citizen-
ship held by a 25-year-old native Alaskan
The scheme would not treat the citizen who
moves to the State differently from citizen*
who already reside there The Court does not
explain whether it would find such an age-
based scheme objectionable
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izens constitute a peculiar source of
the evil at which the statute is
aimed.”" Hicklin v Orbeck, supra, at
525-526, 57 L Ed 2d 397, 98 S Ct
2482 (quoting Toomer v Witsell, 334
US. at 398, 92 L Ed 1460, 68 S Ct
1156). Second, the Court must find a
"substantial relationship” between
the evil and the discrimination prac-
ticed against the noncitizens. 437
US, at 527, 57 L Ed 2d 397, 98 S Ct
2482.

Certainly the right infringed in
this case is "fundamental."” Alaska’s
statute burdens those nonresidents
who choose to settle in the State* It
is difficult to imagine a right more

[457 US 77]
essential to the Nation ns a whole
than the right to establish residence
in a new State. Just as our federal
system permits the States to experi-
ment with different social and eco-
nomic programs. New State Ice Co. v
Liebmann, 285 US 262, 311. 76 L Ed
747, 52 S Ct 371 (1932) (Brandeis, J.,
dissenting), it allows the individual
to cettle in the State offering those
programs best tailored to hie or her
tastes.” Alaska's encumbrance on the

6. The "burden™ imposed on nonresidents is
relative to the benefits enjoyed by residents.
It is immaterial, for purposes of the Privileges
and Immunities Clause, that the nonresident
may enjoy a benefit in the new State that he
lacked completely in his former State. The
Clause addresses only differences in treat-
ment. it does not judge the quality of treat-
ment n State affords citizens and noncitizens.

7. See also Baldwin v G AF Seelig. Inc.
294 US 511. 52.1. 79 I. Ed 1032. 55 S Ct 497
<19.15* 'the Constitution "was framed upon the
theory that the peoples of the several slates
must sink or swim together, and that in the
long run prosperity and salvation are in un-
ion and not division": Paul v Virginia. 6
Wall, at 160. 19 L Ed 357 ‘““Indeed, without
some provision of the kind removing from the
citizens of each State the disabilities of alien-
age in the other States, anil giving them
equality ol privilege with citizens of those
State*, the Republic would have constituted
little more than a league of States, it would
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right of nonresidents to settle in
thnt State, therefore, must satisfy
the dual standard identified in Hick-
lin.

Alaska has not shown that its new
residents are the "peculiar source”
nf any evil addressed by its disburse-

ent scheme. The State does not
argue that recent arrivals constitute
a particular source of its population
turnover problem. Indeed, the State
urges that it has a special interest in
persuading young adults, who have
grown to maturity in the State, to
remain there. Brief for Appellees 35,
n 24. Nor is there any evidence that
new residents, rather than old, will
foolishly deplete the State’s mineral
and financial resources. Finally, al-
though Alaska argues that its
scheme compensates residents for
their prior tangible and intangible
contributions to the State, nonresi-
dents are hardly a peculiar source of
the "evil” of partaking in current
largesse without having made prior
contributions. A multitude of native
Alaskans—including children and
paupers—may have failed to contrib-
ute to the State in the past. Yet the
State does not dock paupers

[+157 US 78]
for their
prior failures to contribute, and it
awards every person over the age of
18 dividends equnl to the number of
years that pers>n has lived in the
State.

not have constituted the Union which now
exists"!; Edwards v I .lifornia. 3U US 160,
173. 86 L Ed 119, 62 S Ct 161 119-11) (Constitu.
tion prohibits "attempts on the part of any
simile State to isolate itself from difficulties
common to all of them by restraining the
transportation of persons and property across
its borders "i.

8. Any durational residency requirement,

for example, treats nonresident* who have
exercised their right to sett'e in a State differ-
ently from longer term rthnlents This is not

Even if new residents were the
peculiar source of these evils, Alaska
has not chosen a cure that bears a
"substantial relationship” to the
malady. As the dissenting judges be-
low observed, Alaska’ scheme gives
the largest dividends to residents
who have lived longest in the State.
The dividends awarded to new resi-
dents may be too small to encourage
them to stay in Alaska. The size of
these dividends appears to give new
residents only a weak interest in
prudent management of the State's
resources. As a reward for prior con-
tributions, finally, Alaska's scheme
is quite ill-suited. While the phrase
"substantial relationship” does not
require mathematical precision, it
demands at least some recognition of
the fact that persons who have mi-
grated to Alaska may have contrib-
uted significantly more to the State,
both before and after their arrival,
than have some natives.

For these reasons, | conclude that
Alaska’s disbursement scheme vio-
lates Art IV's Privileges and Immu-
nities Clause. | thus reach the same
destination as the Court, but along a
course that more precisely identifies
the evils of the challenged statute.

The analysis outlined above might
apply to many cases in which a liti-
gant asserts a right to travel or
migrate interstate.” To historians,

to say, however, that all such requirements
would fail scrutiny under the Privileges and
Immunities Clause. The durational residency
requirement upheld in Sosna v lowa, -119 US
393. 42 L Ed 2d 532. 95 S Ct 553 il975i tone
year to obtain divorcei. for example, would
have survived under the analysis outlined
above In Sosna the State showed that nonres-
idents were a peculiar source of the evil ad-
dressed by its durational residency require-
ment. Those persons could misrepresent their
attachment to lowa and obtain divorces that
would he susceptible to collateral attack in
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this would come as no surprise. Arti-
de
[457 US 79)

IV’s Privileges and Immunities
Clause has enjoyed a long associa-
tion with the rights to travel and
migrate interstate.

The Clause derives from Art IV of
the Articles of Confederation. The
latter expressly recognized a right of
"free ingress and regress to and
from any other State,” in addition to
gvoranteeing "the free inhabitants

c each of these states .. . [the]
privileges and immunities of free
citizens in the several States.”9

While the Framers of our Constitu-
tion omitted the reference to "free
ingress and regress,” they retained
the general guaranty of "privileges
and immunities." Charles Pinckney,
who drafted the current version of

other States. lowa adopted a reasonable re-
sponse to this problem by requiring nonresi-
dents to demonstrate their bona fide residency
for one year before obtaining a divorce. | am
confident that the analysis developed in Hick-
lin v Orbeck. 437 US 518, 57 L Ed 2d 397, 98
S Ct 2482 (1978), will adequately identify
other legitimate durational residency require-
ments.

9. Even before adoption of the Articles,
few of the Colonies explicitly protected free-
dom of movemtnt. The Rhode Is'nnd Charter
gave members of that Colony the right "to
passe and repasse with freedome, into and
through the rest of the English Collonies,
upon their lawful and civill occasions." Z.
Chafee, Three Human Rights in the Constitu-
tion of 1787, p 177 (1956). The Massachusetts
Body of Liberties provided: "Every man of or
within this Jurisdiction shall have free liber-
tie, not with standing any Civill power, to
remove both himselfe and his familie at their
pleusure out of the same, provided there be
no legall impediment to the contraru." Id., at
178. Massachusetts showed some of the same
liberality to foreigners entering the Colony:
"If any people of other Nations professing the
true Christian Religion shall flee to us from
the Tiranny or oppression of their persecu-
tors, or from famyne, warres, cr the like
necessary and compulsarie cause, They shall
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Art 1V, told the Convention that this
Article was "formed exactly upon
the principles of the 4th article of
the present Confederation.” 3 M.
Farrand, Records of the Federal
Convention of 1787, p 112 (1934).
Commentators, therefore, have as-
sumed
[457 US 80]

that the Framers omitted
the express guaranty merely because
it was redundant, not because they
wished to excise the right from the
Constitution.

Early opinions by the Justices of
this Court also traced a right to
travel or migrate interstate to Art
IV’s Privileges and Immunities
Clause. In Corfield v Coryell, 6 F Cas
546, 552 (No. 3,230) (CC ED Pa

be entertayned and succoured among us. ac-
cording to thnt power and prudence god shall
give us." lbid.

These attitudes contrasted with the more re-
strictive views prevailing in 17th-century Eu-
rope. See generally id., at 163-171.

10. See. e.g., id., at 185: Note, The Right to

Travel and Exclusionary Zoning, 26 Hastings
LJ 849, 858-859 (1975); Comment, The Right
to Travel: In Search of a Constitutional
Source, 55 Neb L Rev 117, 119-120, n 14
(1975); Comment, A Strict Scrutiny of the
Right to Travel. 22 UCLA L Rev 1129. 1130, n
7(1975).

See also Austin v New Hampshire, 420 US,
at 661, 43 L Ed 2d 530, 95 S Ct 1191 (foot-
notes omitted) (Article IV of the Articles of
Confederation was "curried over into the com-
ity article of the Constitution in briefer form
but with no change of substance or intent,
unless it was to strengthen the force of the
Clause in f.~hioning a single nation"); United
States v Wheeler, 254 US 281, 294. 65 L Ed
2d 270, 41 S Ct 133 (1920) ("the text of Article
IV, §2, of the Constitution, makes manifest
thut it wn.s drawn with reference to the corre-
sponding clause of the Articles of Confedera-
tion and was intended to perpetuate its limi-
tations; and . . . thut view has be* n so conclu-
sively settled as to leave no rooin for contro-
versy”'.
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1823), for example, Justice Washing-
ton explained that the Clause pro-
tects the "right of a citizen of one
state to pass through, or to reside in
any other state.” Similarly, in Paul
v Virginia, 8 Wall, at 130, 19 L Ed
357, the Court found that one of the
"undoubted]" effects of the Clause
was to give "the citizens of each
State ... the right of free ingress
into other States, and egress from
them ... " See also Ward v Mary-
land, 12 Wall 418, 430, 20 L Ed 449
(1871). Finally, in United States v
Wheeler. 254 US 281, 297-298, 65 L
Ed 270, 41 S Ct 133 (1920), the Court
found that the Clause fused two dis-
tinct concepts: (1) "the right of citi-
zens of the Stat ' to reside peace-
fully in, and to have free ingress
into and egress from" their own
States, and (2) the right to exercise
the same privileges in other States.

History, therefore, supports assess-
ment of Alaska’s scheme, as well as
other infringements of the right to
travel, under the Privileges and Im-

munities Clause. This Clause
[457 US 81]

may
not address every conceivable type
of discrimination that the Court pre-
viously has denominated a burden
on interstate travel. | believe, how-
ever, that application of the Privi-
leges and Immunities Clause to con-
troversies involving the "right to
travel” would at least begin the task
of reuniting this elusive right with
the constitutional principles it em-
bodies. Because | believe that Alas-
ka’ distribution scheme violates the
Privileges and Immunities Clause of
Art IV, | concur in the Court’s judg-
ment insofar as it reverses the judg-
ment of the Alaska Supreme Court

Justice Rchnquist, dissenting.

Alaska's dividend distribution
scheme represents one State's effort

to apportion unigque economic bene-
fits among its citizens. Although the
wealth received from the oil deposits
of Prudhoe Bay may be quite unlike
the economic resources enjoyed by
most States, Alaska’s distribution of
that wealth is in substance no differ-
ent from any other State’s allocation
of economic benefits. The distribu-
tion scheme being in the nature of
economic regulation, I am at a less
to see the rationality behind the
Court’s invalidation of it as a denial
of equal protection. This Court has
long held that state economic regula-
tions are presumptively valid, and
violate the Fourteenth Amendment
only in the rarest of circumstances:

"When local economic regula-
tion is challenged solely as violat-
ing the Equal Protection Clause,
this Court consistently defers to
legislative determinations as to
the desirability of particular statu-
tory discriminations. See. e.g.
Lehnhausen v Lake Shore Auto
Parts Co. 410 US 356 [35 L Ed 2d
351, 93 S Ct 1001] (1973). Unless a
classification trammels fundamen-
tal personal rights or is drawn
upon inherently suspect distinc-
tions such as race, religion, or
alienage, our decisions presume
the constitutionality of the statu-
tory discriminations and require
only that the classification chal-
lenged be rationally related to a
legitimate state interest. States
are accorded wide latitude in the
regulation

[457 US 82)

of their local economies
undt their police powers, and ra-
tional distinctions may be made
with substantially less than math-
ematical exactitude.” New Orleans
v Dukes. 427 US 297. 303. 49 L Ed
2d 511. 96 S Ct 2513 (1976). See
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also Minnesota v Clover Leaf
Creamery Co. 449 US 456, 66 L Ed
2d 659, 101 S Ct 715 (1981);
United States Railroad Retirement
Board v Fritz, 449 US 166, 66 L
Ed 2d 368, 101 S Ct 453 (1980);
Hughes v Alexandria Scrap Corp.
426 US 794, 49 L Ed 2d 220, 96 S
Ct 2488 (1976).

Deipite the highly deferential ap-
proach which we invariably have
taken toward state economic regula-
tions, the Court today finus the ret-
roactive aspect of the Alaska distri-
bution scheme violative of the Four-
teenth Amendment. The Court con-
cludes that the State’ first two justi-
fications are not rationally related to
the retroactive portion of the distri-
bution scheme, and that the third
justification—the reward of citizens
for their past contributions—is not a
legitimate state objective. But the
illegitimacy of a State’s recognizing
the past contributions nf its citizens
has been established by the Court
only in certain cases considering un
infringement of the right to travel,
and the majority itselr rightly de-

clines to apply
(+157 US 83)

the strict scrutiny

72 L Ed 2d

analysis of those right-to-travel
cases. See ante, at 60-61 and n 6. 72
L Ed 2d, at 677-678. The distribu-
tion scheme at issue in this case
impedes no person’s right to travel
to and settle in Alaska; if anything,
the prospect of receiving annual
cash dividends would encourage im-
migration to Alaska. The State’s
third justification cannot, therefore,
be dismissed simply by quoting lan-
guage about its legitimacy from
right-to-travel cases which have no
relevance to the question before us.

So understood, this case clearly
passes equal protection muster.
Thf're can be no doubt that the state
legislature acted rationally when it
concluded that dividends retroactive
to the year of statehood would "rec-
ognize the ‘contributions of various
kinds, both tangible and intangibl V
which residents have made during
their years of state residency.” 619
P2d 448. 458 (Alaska 1980). Nor can
there be any doubt that Alaska, per-
haps more than any other State in
the Union, has good reason for re-
cognizing such contributions.1 Be-
cause

[457 US 8)

the distribu-

1.  The Court relies upon Shapiro v Thomp-travel case*, we Memorial ** pital v Mari-

son. 394 US 618. 22 L Ed 2d 600. 89 S Ct 1322
(1969), and Vlandu v Kline. 412 US 441. 37 L
Ed 2d 63. 93 S Ct 2230 «1973). in holding that
Alaska may not justify ita dividend distribu-
tion scheme by a desire to reward its citizens
for their post contributions. In Shapiro, how.
ever, the Court found that the classification at
issue "touchefdj on the fundamental right of
interstate r.iovement" and therefore could_be
justified only if it promoted a “campellmg
state interest." 394 US. at 638, 22 | Ed 2d
600, 89 S Ct 1322 (emphisis in original’
Similarly Vlandis concerned the right to
move to and establish residency in Connecti-
cut. and noted only in dicta that reward ng
citizens for their past contributions »us an
impermissible state objective. See 412 US. at
449-450. and n 6. 37 L Ed 2d 63. 93 S Ct 2230

Although | have expressed my disagree-
ment with this holding even in the right to-
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copa County. 415 U3 250." J7.39 L Ed 2d

306, 94 S Ct * * .mquiat. J., dis-
senting): Vlan,,. Jra. at 468-469.
37 1, Ed 2d 63. 'M | V.~0 Isamei. there n

no need to relv upon that dissenting position
here The majority dov* net analyze this a* a
nght-to-trav«l case Compare ante, al 60-61.
72 L Ed 2d. at 677-678. #ith Memorial Hospi-
tal v Maricopa County, aupra. at 261-262. J9
L Ed 2d 306. 94 S Ct 1076. and Shapiro v
Thompson, tupra. at 634. 638. 22 L Ed 2d 60)
89 S Ct 1322

2. Aa the Aluaka Supreme Court noted
those who have lived in Alaska from ihe year
of it* statehood have borne unusual expense*
and hardships
"'A government such at thr one rmbodied in
the Alaska constitution, with its complete
range of governmental services, wa* etpen
sise for a State with limited sources uf tas.i
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tion scheme is thus rational!’- based,
I dissent from its invalidation under
the guise of equal protection analy-
sis.1 In striking down the Alaskan

leme. the Court seems momen-
tarily to have forgotten "the princi-
ple that the Fourteenth Amendment

tion. Alasko could only boast a couple of pulp
mill*. . The State's business enterprises
were small and catered mostly to local needs.
In addition. Alaska's population was modest
and hardly amounted to more than that of a
medium-sized city in the continental United
States.

" 'Accordingly, revenues were small. Yet.
the demands were great. The State govern-
ment had to provide all the governmental
services and social overhead required by mod-
ern American society, For instance, it would
have been relatively simple to build a few
roads, furnish normal police protection, and
establish the customary school facilities. But
nothing was normal in Alaska; it was and
remains a land of superlatives. Subarctic engi-
neering ts relatively new. but the State would
have to face the problem of permafrost condi-
tions that frequently cause the roadtop to
buckle and heave. Police protection would
have to be provided for an area one-fifth the
size of the forty-eight United Stales but with
very few roads available. Flying would be-
come a way of life for law enforcement offi-
cials as well as other Alaskans—an expensive
way of life "Bush schools" scattered along
the Aleutian chain, through the Yukon Vni-
ley. and on the Seaward Peninsula and the
islands of southeastern Alaska were expensive

gives the federal courts no power to
impose upon the States their views
of what constitutes wise economic or
social policy.” Dandridge v Williams.
397 US 471, 486. 25 L Ed 2d 491, 90
SCt 1153(1970).

to maintain. It was not until the discovery of
oil on a large scale that the picture
changed.'” 619 P2d, at -162. n 37 (quoting C.
Noske. An Interpretive History of Alaskan
Statehood 169-170(19731).

3. | also disagree with the suggestion
Justice O'Connor that the Alaska distribution
scheme contravenes the Privileges and Immu-
nities Clause of Art IV of the Constitution.
That Clause assures that honresidenta of a
State shall enjoy the same privileges and
immunities as residents enjoy: "It was de-
signed to insure to a citizen of State A who
ventures into State B the same privileges
which the citizens of State B enjoy." Toomer v
Wiuell. 334 US 385. 395. 92 L Ed 1460. 68 S
Ct 1156 (19481. We long ago held that the
Clause hns no application to a citizen of the
State whose laws are complained of. "The
constitutional provision there alluded to did
not create those rights, which it called privi-
leges and immunities of citizens of the States
It threw around them in that clause no secu-
rity for the citizen of the State in which they
were claimed or exercised. Nor did it profess
to control the power of the State governments
over the rights of its own citizens.” Slaughter-
House Cases. 16 Wall 36. 77. 21 L Ed 394
(18731.
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Thomas WILLIAMS, Commissioner of
Revenue, and State of Alaska. Ap-
pellants and Cross-Appellees,

vV

Ronald M. ZOBEL aﬁd Patriria L. Zobel,
husband and wife. Appellees and
Cross-Appellants.

Nos. 5400, 5421.
Supreme Court of Alaska
Sept. 19, 1980.

Suit was brou?ht by taxpaz/ers for dec-

laration that state income fax statute,
which completely exempts from taxation
income of those Individuals who have fded
Alaska income tax retuns and reported
?ross income from sources within Alaska
or the last three or more years, was uncon-
stitutional. The Superior Court, Third Ju-
dicial District, Anchorage, Ralph E. Moody,
J., concluded that statute was unconstitu
tional, and apBeals were taken. The Su-
Preme Court, Dimond, Senior Justice, held
hat: (1) where law conditions receipt of
some right or benefit upon a Penod of
residency, importance of denial of right or
benefit will be balanced against those leqit-
imate government objectives which make it
justifiable to classify peOfle on hasis of
their length of residency: S ) tax exemption
statute 1S unconstitutional under Alaska's
equal protection clause, and (3] while entire
exemption provision had to fall, tax exemP-
tion statute was severable from entire state
income lax code.

Affirmed.

~ Rabinowiu, C. J.. filed a concurring
opinion,
~Connor. J., filed a dissenting opinion in

which Burke, J., joined.

Burke. J., filed a dissenting statement.

Sec also. Alaska, 619 P.2d 448,

| Taxation e=»%8 .
Discrimination a?alnst new residents
created by a series of exemptions waa ap-

619 PACIFIC REPORTER. 2d SERIES

parent from income tax exemption statute
which comﬁletely exempts from taxation
income of those Individuals who have filed
Alaska income tax returns and reported
ross income sources within Alaska for
three or more yeurs, and thus legal question
concernln% constitutionality of such statute
was whether Alaska could selectively im-
0se income tax on new residents. ~(Per
Jimond, Senior J., with one Justice concur-
ring and the Chief Justice concurring in the
result) AS 4320.017; Const. Art. 1, § 1

2. Constitutional Law <*=»2131(1)

~ When law conditions receipt of some
right or benefit upon period of residency
importance of denial of right or benefit wil
be balanced a%amst legitimate government
objective which allegedly makes it justifia-
ble to classify people ‘on hasis of their
length of residency, with burden placed on
state to show that classification has fair and
substantial relation to legitimate govern-
mental objectl_ve. (Per Dimond, Senior J.,
with one Justice concurring and the Chief
Justice concurring in the result) Const
Art. 1§81

3. Constitutional Law «=»2292
Taxation <"=053

Freedom from disparate taxation is not
a federally protected fundamental right for
Purposes of e(wal protection a ilysis under
he Fourteenth Amendment, and thus in-
come tax exemption statute, which com-
p_leteI?/ exempts from taxation, those indi-
viduals who have filed Alaska income tax
returns and reported gross income from
sources within Alaska for three or more
years, was analyzed to determine whether
Its durational residency requirement violat-
ed e%ual protection under general standard
in which importance of denial of right or
benefit is balanced aﬁ_alns_t legitimate
Pove_rnment objectives which justify classi-
ication of Seople on hasis of length of
residency. (Per Dimond. Senior J . with one
Justice concurring and the Chief Justice
concurring in the result.) AS 43.20.017;
(ffnst. Art. 1, § 1 US.CA.Const. Amend.
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4. Constitutional Law «=229.2
Taxation <5=958

Income tax exemption statute, which
_comp_letelﬁl exempted from taxation those
individuals who had filed Alaska income tax
returns and reported giross income from
sources within Alaska for three or more
years, and which at best would produce a
totalh{ random tax rate and at worst would
actually force those with lower incomes to
Fay higher taxes, violated Alaska Constitu-
jon's equal protection clause. (Per Di-
mond, Senior J., with one Justice concur-
ring and the Chief Justice concurring in the
result) AS 43.20.017(a-c); Const. ‘Art. 1,

§ 1

5. Statutes «=64(8)

Prior filing requirement could not be
severed from state income tax exemption
Prowslon, which completely exempted from
axation those individuals who had filed
Alaska income tax returns and reported
Pross income from sources within Alaska
or three or more Years, and which had
been found to violate equal protection
clause, without substantially redraftmg
statute and thus, since legal effect coul
not be given to tax exemption statute with-
out prior filing requirement, exemption was
not effective with regard to prior filing
requirement but, rather, entire exemption
rovision had to fail. (Per Dimond, Senior
., With one Justice concurring and the
Chief Justice concurring in the result) AS
43.20.017: Const. Art. 1,81

6. Statutes «=64(8)

Constitutional invalidity of state in-
come tax exemption, which completely ex-
empted from taxation income of those indi-
viduals who had filed Alaska income tax
returns and reported giross income  from
sources within Alaska for three or more
years, did not invalidate entire state income

I. In 1977, the people ot Alaska amended article
IX. dealing with Finance and Taxation, of the
Alaska Constitution, by adding section 13.
which reads as follows

Alaska fennanent Fund At least twenty -
five per cent of all mineral Irase rentals,

royalties, royalty sale proceeds, federal min-

eral revenue sharing payments and bonuses

tax code where eliminating all language of
exemption amendment left tax code intelli-
gible and legal effect could he given to it
without invalid exemption provision, and
where there was evidence that Ieglslature
may not have favored the complete elimina-
tion of income tax. (Per Dimond, Senior J.,
with one Justice concurring and the Chief
Justice concurring in the result.) AS 43.20.-
017; Const. Art. L § 1

Susan Burke, Asst. Atty. Gen., Avrum M.
Gross, Sp. Asst. Atty. Gen., Wilson L. Con-
don, Atty. Gen., Juneau, for appellants.

Mark Sandberg, Camarot, Sandberg &
Hunter, Anchorage, for appellees.

Robert C. Erwin, Erwin & Smith, An-
chorage, for amicus curiae Kenai Peninsula
Borough.

Before RABINOWITZ, C. J., CONNOR,
BURKE and MATTHEWS, JJ. and DI-
MOND, Senior Justice.

OPINION

DIMOND, Senior Justice.

During its 1980 session the Alaska legisla-
ture enacted two statutes, one pertaining to
tax relief, and the other, to distribution of
the state's oil wealth. The first enactment,
AS 4320010 .100 (Ch. 21. SLA 1950). re-
ferred lo as the Permanent Fund Statute,
provides for a cash distribution of the in-
come derived from the Alaska Permanent
Fund 1 based uBon the number of years an
individual has been a resident of the state
S{n(t:e 1959, the year that Alaska became a
state.

_ The other statute, relating to the state
income tax, completeli/] exempts from taxa-
tion the income of those individuals who
have filed an Alaska income tax return and

received by the Slate shall be placed in a
permanrnt fund, the principal of which shall
be used onlv for those income-producing in-
vestments specifically designated by law as
eligible for permanent fund investments All
income from the permanent fund shall be
deposited in the general fund unless other-
wise provided by taw
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rer)orted gross income from sources within
Alaska for three or more years. AS 43.20.-
017 (Ch. 22, SLA 1980).

~The Zobels, both residents of th.1 state
since 1978, filed suit .a%amst the state in
superior court on Aﬁrﬂ 8, 1980, seeking a
declaration that both statutes were uncon-
stitutional and an |n#unct|on prohibitin
their enforcement. ~ After extensive brief-
ing on both sides, the superior court held a
hearing on a motion for summary judgment
on June 12,1980, and issued a memorandum
decision on June 27, 1980. The judge con-
cluded that both statutes were unconstitu-
tional hecause they denied the Zobels their
right to equal treatment under the Alaska
Constitution.* Both sides appe™ d.

On September 4, 1980, we issued an order
afflrmlné; that portion of the superior
court's decision which invalidated the in-
come tax statute and indicated that an
opinion would follow. In the order we re-
served consideration of that portion of the
r.upenor court's judgment which pertained
to t..e permanent fund distribution system.
This opinion accordingly addresses only the
tax statute.

. The Income Tax Exemption Statute.

619 PACIFIC REPORTER, 2d SERIES

paying any further state personal income
taxes.  Those who have filed tax retums in
two previous years are exempt from two-
thirds of the tax that would ordinarily be
levied under the existing tax structure, and
those that have filed in one previous year
are exempt from one-third of their tax.

The state argues that the system of ex-
emptions falls equally on residents, nonresi-
dents, shorter term Alaskan residents and
Iorgjg.er term residents. At oral argument,
and in its brief, the state argued at Iength
that there is no evidence of purposeful dis-
crimination against new residents created
by the system of exemptions, and that any
disproportionate impact the statute may
have is incidental to the legislation's main
objectives.

We think the state’s argument is merit-
less. Regardless of the lack of evidence of
purposeful discrimination, the effect of the
statute will be that few long-term resi-
dents of Alaska will ever have to pax in-
come taxes,4 while anyone moving to Alas
ka will have to pay taxes for three years.

_All Alaskans who have lived here and
filed tax returns for more than three years

[1]  The principal subsections of the tax Will be exempt from the income tax.

exemgtlon statitc that are in dispute are
AS 4320.017(a) through (% which are set
forth in the margin.l Those individuals
who have filed income tax returns report-
ing income from Alaska sources for the past
three years are immediately exempt from

2. Article I. section 1, of the Alaska Constitution
provides in pertinent part:
(A]ll persons are equal and entitled to equal
fights, opportunities, and protection under
the law; —

3. AS 43.20.017 provides:

Individual Tax Eyemptions. (a) If an indi-
vidual filed an Alaska net income tax return
and reported gross income earned from
sources In the state for three or more lax
years preceding the tax year for which an
exemption is claimed under this section, the

Income of that individual is exempt from tax-

ation under this chapter in each succeeding
tax year.

(b)  An individual is exempt from payment

of two-thirds of the net income tax levied
under this chapter if the individual filed an
Alaska net income tax return and reported

Younger long-term residents who file state
income tax returns for earnings from sum-
mer and part-time jobs can satiify the
three-year exemption re(iuwement by the
time they enter the labor force as full-time
employees.

gross income earned from sources in the
state for two tax years preceding the tax year
for which an exemption is claimed under this
section.

(¢)  An individual is exempt from payment

of one-third of the net income tax levied
under (his chapter if the individual hied an
Alaska net income tax return and reported
gross income earned from sources in the
state for one tax year preceding the tax year
for which an exemption is claimed under this
section.

4. The legislature was advised that the present
statute would result in total exemption for
about eighty per cent of Alaska's former tax-
payers. House Debates on CCS for SB 122 and
CCS for SB 394. April 13. 1980.
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It is true that some nonresidents, such as
fishermen who come to the state each year,
will also be exempt under this statute. * But
we believe the pattern of the impact of the
statutory scheme is so strlkln? that it would
be naive to assume that the statute docs not
place the principal burden of taxation on
new residents. Contrary to what the state
and the dissentcra arque, discrimination
a?alnst new residents created by the series
0f exemptions is apparent from the statute.
Therefore, the legal question presented is
whether Alaska may selectively impose an
income tax on new fesidents.

~The tax statute in effect imposes a dura-
tional period of residency before new resi-
dents are accorded tax-free status. In ana-
lyzing the Zobels' equal protection chal-
lenge, we must review those lines of cases
which have considered durational residency
requirements.

Il. Durational Residency Re%mrements

under the United States and Alaska
Constitutions.

Case law from the United States Su-
Ereme_ Court interpreting the United States

onstitution in this area begins with Shapi-
ro V. Thompson, 3% U.S. 618, 89 S.CL 1322,
22 L.Ed.2d 600 (19691, which struck down a
one-year durational residency requirement
as a condition for receiving welfare bene-
fits. Since then, there have been a series of
cases considering. the validity of such re-
quirements.  Typically the anaIP/sws has fo-
cused on the equal protection clause of the
fourteenth amendment of the United States
Constitution und the constitutional right to
travel.* The relationship between “these
two constitutional protections, which may
not be immediately clear, is that a duration-
al residency requirement docs not treat
equally those individuals who have recently
exercised their constitutional right to travel
and those who have not. Individuals who
belon% to that class of people who have
recently migrated to a slate are denied
certain rights and benefits granted to other
residents. In effect, the argument is that a

3. See. e g. United Stjtes v, curst. 383 U'S
743. 738. 86 S.Ct. 1170. 1178, 16 LEd2d 239.
249 (1966) ("freedom to travrl throughout the

durational residency requirement impermis-
sibly penalizes those who have exercised a
constitutional right.

In Dunn V. Blumslein, 405 U.S. 330, 92
S.Ct. 995, 31 LEd.2d 274 (1972). Justice
Marshall, who wrote the mujority decision
suggested that any penalty on a group of
people who have recently exercised the con-
stitutional right to travel is impermissible.
In response to tie argument that some evi-
dence of actual deterrence to travel need be
shown, the opinion notes:

This view represents a fundamental
misunderstanding of the law. It is irrele-
vant whether disenfranchisement or deni-
al of welfare is the more potent deterrent
to travel. Shapiro did not rest upon a
finding that denial of welfare actually
deterred travel. Nor have other "right to
travel" cases in this Court alwa¥s relied
on the presence of actual deterrence.

405 U.S. at 339-10, 92 S.Ct. at 1001, 31
LEd.2d at 283 (footnotes omlttedg. Fur-
thermore. the opinion concludes that be-
cause “(djurationai residence laws imper-
missibly condition and penalize the right to
travel "by imposing their prohibitions on
only those persons who have recently exer-
cised that right", such laws "must be meas-
ured by a strict equal protection test. they
are unconstitytional unless the State can
demonstrate that such laws are ‘necessary
to promote a compellingzgovernmental In-
terest’ " 405 U.S. at 342,797 S.Ct. at 1003
3L LEd2d at 21 (emphasis in original)
(citations omitted).

The majority of the Supreme Court
agreed in Dunn that the denial of the right
to vote for one year was a significant
enough penalty that the flats would have
to justify such a law by showii.g a counter-
balancing (_:ompellmgz state interest. How-
ever, the view that this strict test must be
used in evaluating all durational residency
requirements has never commanded a ma-
jority of the Court. A year after Dunn, in
Vlandis V. Kline. 432 U.S. 441,93 5.C1 2230,
371 L.Ed2d 63 (1973), the Court noted in

United Slate* ha* long been recognized a* a
t>a*ic right under thr conttitution™)
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dictum that eligibility for reduced tuition at
a State university could be premised on a
durational_residency requirement. In sup-
port of this conclusion, the Supreme Court
cited in a footnote {id. at 452 n. 9, 93 S.Ct.
at 2236 n. 9, 37 LEd2d at 72 n. 9) its
affirmance of Starns v. Malkerson, 326
F.SupB. 234 (D.C. Minn.1970), aff'd, 401
US. 985, *1 'SCt. 1231, 28 LEd.2d 527
(1971). In Stams. a three-judge district
court had concluded that the University of
Minnesota could condition payment ofin-
state tuition on a one-year durational re-
quirement, and specifically rejected the use
of the “strict_scrutiny" egual protection
analysis. 326 F.Supp. at 238,

The followm? yer the Court considered
the question of whether free medical care
for indigents could be conditioned on a one-
year residency requirement. Memorial
Hospital v. MaricoEa County, 415 U.S. 250,
94 S.Ct. 1076, 39 LEd.2d 306 (1974), The
majorltY opinion, again authored by Justice
Marshall, seems to retreat from the Court's
earlier unequivocal position in Dunn that
any durational residency requirement must
bejustified by a compelling state interest.
The opinion suggests that durational resi-
dency requirements only impinge on ‘he
right to travel when such a requirement is
used by a state to condition the right to
receive “basic necessities of life" or a "fun-
damental P0|Itlca| right" 415 U.S. at 259,
94 S.Ct. at 1082, 39 L.Ed.2d at 315. Only
because the majority found that medical
care was a basic necessity of life did it
conclude that a compelling state interest
had to be shown to justify the requirement.

Finally, in 1975, the Court sustained an
lowa statute that conditioned divorce on
one year of reswdencg in the state. Sosna v.
lowa, 419 U.S. 393, 95 S.Ct. 553, 42 L.Ed.2d
532 (1975). Justices Marshall and Brennan
noted in a dissenting opinion:

6. Castner v. City of Homer, 598 P 2d B53 (Alas-
ka 1979) (sustaining one-year durational resi-
dency requirement for nght to run for city
office); Hickhn v. Orbeek. 565 P2d 159 (Alas-
ka 1977). rev'd on other grounds, 437 u.s. 518.
57 L.Ed2d 397 (1978) (no compelling interest in
one-year waiting requirement to work on state
oil and gas lease proiectsl: Gilbert v State, 526
P2d 1131 (Alaska 1974) (compelling interest in
three-year residency requirement for running
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[tihe Court ... has not only declined to
apply the "compelling interest" test to
this case, it has conjured up possible justi-
fications for the State’s restriction in a
manner much more akin to the lenient
standard we have in the past applied in
analyzing equal protection challenges to
business regulations.

419 U.S. at 420, 95 S.Ct. at 568, 42 L.Ed.2d

at 553 (citations omitted).

To summarize, in the federal courts it
now appears that laws which deny or re-
strict certain benefits to new residents will
only be subjected to strict scrutiny when
they deny "hasic necessities of life" or some
"fundamental political right." In retro-
spect, one may question whether Shapiro
and its progeny are “right to travel” cases
at all, because denial of welfare benefits or
political rights to any class of people,
whether newly arrived” migrants or some
other class, would always seem to justify
strict scrutiny.

A review of our durational residency
cases can e easily summarized. We have
never used anything but "strict scrutiny"
equal protection analysis.* In_Hicklin v.
Orbeck, 565 P.2d 159 (Alaska 19773, rev'd on
other grounds, 437 U.S. 518, 98 S.Ct. 2482
57 L.Ed.2d 397 (1978), which waa decided
some two years after Sosna v. lowa, 419
U.S. 393,95 S.Ct. 553,42 L.Ed.2d 532 (1975).
we noted that "[w]e have never used this
'hasic necessities' reasoning." 560 P.2d at
163. As recently a3 Costner v. Homer, 598
P.2d 953 (Alaska 1979), we used strict scru-
tiny to analyze a city ordinance imposing a
one-Kear.duratlonaI residency requirement
on_ the right to run for an elective city
office.

~ Although we found a compelling state
interest, and sustained the ordinance in

for state legislature), State v. Adams, 522 p 2d
1125 (Alaska 1974) (no compelling interest for
imposing one year of residence to bring a di-
vorce action): State V. Wylie, 516 P2d 142
(Alaska 1973) (no compelling state interest to
impose one-year requirement for civil service
preference); Srate v. Van Don. 502 p2d 453
(Alaska 1972) (no compelling state interest in
seventy-five-day voting requirement).
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Castner (598 P at 957), it is obvious that
few durational residency requirements
could withstand such an analysis. In light
of our holdmg In State V. Erickson, 574 P.2d
1 (Alaska 1978), we believe that it is now
appropriate to reexamine our conclusion, as
expressed in our prior decisions, that all
durational residency requirements mus,

necessarily trigger the nhighest level of
equal protection scrutiny.
In Erickson, we noted our prior dissatis-

faction with the two-tiered model of equal
protection used in federal constitutional
anaIY5|s. We concluded, that a single test
would be more appropriate, and described
the functioning of that test in the following
terms:
Initially, we must look to the purpose of
the statute, viewing the legislation as a
whole, and the circumstances surrounding
it. It must be determined that this pur-
pose is legitimate, that it falls within the
police power of the state. Examining the
means used to accomplish the Ie%lslatlve
objectives and the reasons advanced
therefore, the court must then determine
whether the means chosen substantially
further .he ?oals of the enactment. Fi-
nally, the state interest in the chosen
means must be balanced against the na-
ture of the constitutional right involved.
574 P.2d at 12 (footnotes omitted),
~We noted Ihat where federal constitu-
tional questions were present which in-
volved a suspect class or fundamental rlght
we would still be bound to use a tesf ul
Iea”s.t the equivalent in severity as the com-
ellin

preme Court. When federal strict scrutiny
was not required, however, we would be
free to adopt our own test in qauglng the
importance of the right to equal treatment
under the Aluska constitution. 1d. at 1

12
() We conclude now thut durational

residency requirements should be measured
against “the test discussed in Erickson.

7. Carmichael v Southern Coal A Coke Co.. 301
U.S. 495, 509. 57 S Ct. Si». 872, 61 L EU 1245.
J253 (1937) ("Neither Jur process nor equal

P’ ? governmental interest or strict scru-
iny fest used by the United States Su-

When a law conditions the receipt of some
right or benefit upon a period of residency,
we will balance the importance of the deni-
al of the right or benefit a?_amst those
legitimate %pvernment objectives  which
make it justifiable to classify people on the
basis of their length of residency. As we
stated in Erickson, a burden will" be placed
on the state to show that a classification
“has a fair and substantial relation to a
legitimate gzovernmental objective," and
that a %rea_ er or lesser burden to make
such a showing will be based on the nature
of the right or benefit involved. State v.
Erickson, 574 P.2d 1. 11-12 (Alaska 1978).

[[3 Freedom from disparate taxation is
not a federally protected fundamental right
for the purpose of equal protection analysis
under the fourteenth amendment.7 There-
fore, we shall analyze the tax law under our
general standard “of equal protection dis-
cussed above™]

IIl.  The Tax Exethion System under
the Alaska Equal Protection Clause.

[4] Under Erickson, the beginning of
our analysw Is an examination of the legiti-
macy of the purposes of the enactment,
The 'statute does not contain a statement of
purposes, but in its brief the state has sum-
marized what it believes to be the purpose
of a selective, rather than a total, repeal of
the income tax law. We have rearranged
and reworded the statement of purBo_ses
slightly from the text of the stale’s brief:

(1) the plan should keep the state's in-
come tax audit and collection staff intact:

&2) the plan should not saddle individuals
with an empty anil burdensome annual fil-
ing requirement:

(3) the revenue collection bureaucracy
should be in Proportlon in size and cost to
the amount of revenue collected;

(4) the plan should not redistribute the

income tax burden so that it falls only on
the very highest income earners, but it

protection impocev upon a state any riaiJ rule
of equalitv ol taxation )
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ihould retain the existing progressive struc-
ure;

fS) the plan should not result in a * wind-
fall” to persons who receive the protections,
services and benefits provided by the state
that are closely related to the earnln% of
income, but who have never before contrib-
uted to the costs of providing those pro-
grams;

. é@)_the plan should not entirely relieve
individuals of their obligation to"help de-
fray the costs of government,

The first three purposes relate to the
administrative convenience of the Depart-
ment of Revenue. The essence of the
state’s position seems to be that, by requir-
ing only one particular class of people in the
state to pay income taxes, it is possible to
reduce the” workload and size of the bu-
reaucracy needed to process tax retumns.
We have recognized the validity of adminis-
trative convenience as a legislative purpose,
Commercial Fisheries Entry Commission V.
Apokedak, 606 P.2d 1255, 1265-66 (Alaska
1 802, but have given it little weight. Re-
stric mq the income tax to any narrow class
of people, however arbitrarily it might be
drawn, would achieve the same result of
reducing the _number of tax returns filed
each year. For example, the income tax
could be selectively imposed on those with
social security numbers ending with an odd
number. In"a close case, administrative
convenience might tip the balance in favor
of the government, but standing alone this
reason cannot justify selectively imposing a
tax on new arrivals to the state.

_ The fourth reason advanced by the state
I that the present statute furthers the pur-
Pose of maintaining a progressive lax struc-
ure. What the state means by this is the
familiar concept that those earning larger
incomes will be in higher tax brackets and
will pay a greater proportion of their in-
come in_taxes than those earning less in-
come. The new tax law does not achieve
this objective. At best it will produce a

8. Thr (ax scheme may also operate in a rcRres-
stve manner because new arrivals lo ihe state
are likely to be employed in lower payinu jobs.
Thus lonRrr term resident* who would be in
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totally random tax rate, and at worst it will
actually be re([;resswe;forcmg those with
lower incomes to pay higher taxes.

Under the new tax system, the tax will
only be progressive within a given exemp-
tion year class. For example, if one com-
pares two new one-year residents, one who
earns $10,000 in a tax year and the other
who earns $50,000, it is obvious that the
taxpayer earning $50,000 will pay more in-
come tax, both i absolute terms, and as a
proportion of income, than the person who
eams $10,000. But if one looks at the in-
come eaming ?opulatlon at large in the
state, this result will not follow. ~A three-
year resident of the state who earns $50,000
will, because of the exemption scheme, pay
no state income tax, while the person who
has recently migrated and earns $10,000
will pay a full share. Thus the exact oppo-
site of @ progressive tax structure has been
achieved by the present Ie?|s|at|00.1 We
cannot accept this rationale for taxing new
residents.

The essence of the state's fifth statement
of purpose,  we understand it, is that,
because former residents have had to Ipay
income taxes ror many vears in the past, it
would somehow not be "fair" to allow new-
comers to escape this burden, even though
the tax revenue itself may not be needed.
If one were to accept the state’s logic, it
would lead to the absurd result that no tax
could ever be completely repealed. The tax
supposedly is needed today so that today's
new residents can achieve Parlty with long-
er term residents. When today's new resi-
dents have uchieved parity, future residents
will be obliged to achieve parity with to-
day's residents, ad infinitum, so that total
repeal would always be "unfair" to the last
preceding group that had achieved parity.

A far more serious criticism of this ra-
tionale for a tax is that discussed in Shapiro
V. Thomson, 394 U.S. 618, 632-33, 89 S.Ct.
1322, 1330, 22 LEd.2d 600, 614 (1969). The
Supreme Court noted that awarding bene-

hiRher federal lax brackets would pay no state
income tax. while those m lower brackets
would pay the tax.



WILLIAMS v. ZOBEL

Alaska 429

elicits. Alaska.819 P.2d 422

fits to new residents based upon their past

tax contributions
would Io%ically permit the State to bar
new residents from schools, parks, and
libraries or deprive them of police and
fire protection. Indeed it would permit
the State to apportion all benefits and
services according to the past tax contri-
butions of its citizens. The Equal Protec-
tion Clause prohibits such an apportion-
mgn]t of state services. [Footnote omit-
ted.

_ While the Court in Shapiro was discuss-
ing the denial of welfare benefits, we think
the same principle is applicable when forc-
ing a state’s new residents to bear a dispro-
portionate tax burden. We believe that the
reason the Supreme Court of the United
States has indicated that it is not a “consti-
tutionally permissible state objective," Sfia-
ﬁ"o’ 394 U.S. at 633, 89 S.CL at 1330, 22

[Ed.2d at 614. to apportion state benefits
and sendees according to the past contribu-
tions of it citizenry, 1S that such a rationale
logically could lead to pervasive and pro-
found mequaht?;.ln nearly all phases of a
state’s relationship with its citizens. That,
in any event, is our view of the implications
of the argument.

If we were to accept the state's argu-
ment, boroughs and cities in Alaska could
begin granting tax exemptions in such a
way that only newcomers would pay the
costs of local government. Other Stales
might decide to impose income tax sur-
charges on their new residents. Such a
system would create a patchwork of tax
havens for Ion% term residents. Each time
someone moved, he or she would face the
prospect of "buying in" to a new communi-
ty. Such a concept is more than an imagi-
nary threat to_the right to travel, and we
conclude that it also violates our own con-
stitutional right to equal treatment. We
cannot accept the stale's fifth statement of
purpose as a legitimate goal of a Hate tax.

9. Mr. Justice Washington, on circuit in Cortielil
V. Coryell, 6 Fed cas 546 (No TJ30I (C.C E D
Pa. 1823).

_Finally, while we can accept the state's
sixth reason for maintaining an income
tax-that individuals should not be totally
exempt from an obligation to help defray
the costs of government-we conclude that
this purpose can be achieved by means
which do not discriminate against new resi-
dents. We therefore conclude that AS 43.-
20.017(aJc) is unconstitutional.

The dissenting opinion argues at some
length, with frequent citation to federal
authority, that the statute is constitutional-
ly acceptable. Because the tax statute is
violative of the Alaska Constitution, we do
not reach the question of whether it vio-
lates the federal constitution. We do note,
though, that the pnwleges and immunities
clause of article 1V, section 2 of the United
States Constitution is ?_enerally regarded as
prohibiting discrimination against” nonresi-
dents on *fundamental" matters such as,
under the classic formulation of the doc-
trine by Mr. Justice Washington, “taxes or
impositions".* Under the privileges and im-
munities clause the United States Supreme
Court has struck down two state tax
schemes which are quite similar to Alaska's
new statute. See Austin V. Sew Hamfh
shire, 420 U.S. 656. 95 S.Ct. 1191, 43 LEd.2d
530 (1975), and Travis V. Yale & Towne
Manufacturing Co., 252 US. 60, 40 S.Ct.
228, 64 L.Ed. 460 (1920). Both cases in-
volved tax systems which had the effect of
taxing nonresident commuters at h|ﬁher
rates than residents. In New Hampshire,
which does not have a state income tax, the
effect of the law was to force commuters
from the bordering states of Maine and
Massachusetts to R‘ay Income taxes to New
Hampshire, while New Hampshire residents
Rald nothing.  Although Alaska does not
ave nonresident commuters, tne state does
have.somethln? close to it in the hlghlﬁ
transient workforce that is associated wit
the military and large construction projects.
These Supreme Court <ecisions cast serious
doubt on the validity of the Alaska tax law
or federal constitutional grounds as well.*

10. The rationale of the TraviS case has hern
curd to hold unconstitutional a San Francisco
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We also notice in the Travis and Austin
decisions the wariness the Supreme Court
has shown for tax schemes that impose
disproportionate burdens on those persons
who cannot adequately represent them-
selves in the Ie%rslatures of the slates. This
IS a problem that occurs not only when
states tax nonresidents, but also when
states attempt to levy taxes on entities of
the federal government, whose interests are
5|m||ar|Y unrepresented in state legisla-
tures. In M'Culloch V. Maryland, 4 Wheat.
316,17 U.S, 316, 428, 4 LEd. 579, 607 &1819),
which considered the validity of a state tax
on a federal bank, Chief Justice Marshall
wrote; .

In imposing a tax the legislature acts

upon its constituents. This'is in general

a sufficient security against erroneous

and oppressive taxation But the

means employed by the government of
the Union have no such security ....

The logic of M'Culloch is applicable here.
Although it is true that new residents are
technically represented in the Iegilslature, as
a practical matter their interests may not
be adequately protected. It takes time to
participate meaningfully in the political
mainstream of a community. New resi-
dents are likely to be poorly or?amzed and
fragmented, which makes it 100 easy to
impose on them “erroneous and oppressive
taxation." 1d. Furthermore, under article
I1, section 2, of the Alaska Constitution new
residents must wait three years before they
are eligible to run for election to the legisla-
ture—precisely the same period during
which they must pay income taxes. For
these reasons, we are not persuaded by the
views expressed in the dissent.

~ The Zobels have cross-appealed, contend-
ing that declaring these sections of the in-
come tax law invalid should result in the
rejjeal of the personal income tax. They
frame the issue correctly as, “Had the legis-
lature known that this classification was
impermissible, would it have repealed the
tax for everyone, or would it have rhosen to
appg. the tax across the board?" However,
we disagree with their conclusion.

city tax which discriminated acatnst different
classes ot state residents. See County ol

() PACIFIC REPORTER, 2d SERIES

Here there are really two questions of
severability: first, whether the EHOT filing
requirement is severable from the tax ex-
emption statute. 1f so, then the exemption
would be effective without regard to the
prior filing requirement-in effect, the ex-
emption would swallow up the tax.

The second issue is whether the tax ex-
emption statute, as @ whole, is severable
from the remainder of the state income tax
code. If not, then the entire state income
tax would fall,

The test to be applied is stated in Lynden
Transport, Inc. v. Stale, 532 P.2d 706, 713
(Alaska 1975) (footnote omitted):

The test for de.termining the severabili-
ty of a statute is twofold. A provision
will not be deemed severable “unless it
aPpears both that, standing alone, legal
effect can be given to it and that the
legislature intended the provision to
stand, in case others included in the act
and held bad should fall."

[5] We cannot sever the prior filing re-
quirement from the tax exemption provi-
sion without substantially redrafting the
statute. Without the phrases dealing with
the prior filing requirement, the statute is
meaningless. As such, we find that legal
effect cannot be given to the tax exemption
s'atute without the Fnor f|||n%_ require-
ment, and thus the entire exemption provi-
sion must fall.

[GL Nor do we agree that the invalidity
of the exemption statute must invalidate
the entire state income tax code. Eliminat-
ing all the language of tho 1980 amendment
leaves the tax code intelligible, and thus
legal effect can be given lo" it without the
invalid exemption [provm_on. The question
then turns to legislative intent.

The Zobels contend that, as the legisla-
ture has eliminated the income tax_for the
majority of Alaskans, total elimination con-
forms more closely to the legislative intent
than total reinstatement and imposition of

AlamedJ v City and County of 5an Francisco,
19 Cal App 3d "750. 97 Cal Rptr 175 (1971)
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the income tax. For several reasons, we
disagree. First, the entire code is preceded
by a general severability clause, which ex-
presses a general Ie_%lslatlve intent in favor
of severability, albeit a weak one. See Lyn-
don Translport. Inc. v. State, 532 P.2d 700,
712-13 (Alaska 1975). Second, the perma-
nent fund statute contains an explicit non-
severability clause, and the absence of such
a clause in the tax exemption statute, en-
acted simultaneously, ma¥ indicate a Iegls-
lative intent that the [atter be severable.
Last, the Rurposes put forward by the state
indicate that the legislature may not have
{avored complete elimination of the income
ax.

Because we hold the tax exemption stat-
ute severable from the entire state income
tax code, sections 2, 3, 10, and 11 of chapter
22, SLA 1980, are not affected by this deci-
sion.

The judgment of the superior court inso-
far as it concerns the tax exemption stat-
ute, AS 43.20.017 (chapter 22, SLA 1980), is
AFFIRMED.

BOOCHEVER, J., not participating.

I. | agree with Justices Dimond and Matthews
that the tax exemption statute would fall into
the "rational busts" jier under the federal two-
tier equal protection test. | also agree that our
own state equal protection test as applied in
the right-to-Interstate-migration context in
several prior cases [Hickim v. Orbeck. 565 p.2d
159 (Alaska 1977), rev'd on 0ther grounds. 437
U.S. 518. 98 S.Ct. 2482. 57 LEd.2d 397 (1978):
Gilbert v. State. 526 P2d 1131 (Alaska 1974);
State v. Adams. 522 p2d 1125 (Alaska 1974);
State v. Wylie. 516 P2d 142 (Alaska 1973);
State v. Van Dort. 502 P 2d 453 (Alaska 1972)]
has been modified by State v. Enckson. 574
P.2d 1 (Alaska 1978). which announced the test
which should be jpplied in equal protection
cases.

The test we announced in Stare V. Enckson.
574 P.2d al 12, is essentially one of balancing
On the one hand, the court must assess (l) the

legitimacy of the state purpose purportedly fur-

thered by the provision, and (2) the extent to
which the relationship between the end (the

asserted purpose) and thr means (the classifi-

cation chosen) is fair and substantial. On the
other hand, the court is to determine the nature
and the extent of the infringement of individual
rights allegedly caused by the classification

RABINOWITZ, Chief Justice, concurring.

| concur in the result reached by Justices
Dimond and Matthews regarding the un-
COﬂSl'[I'[U'[IOHah'[y of the tax exemption stat-
ute.

A. Nature and Extent of Infringement
of Rights

The most significant dispute between the
partita here is over the nature and extent
of the right infringed* The Zobels contend
that the three-year prior filing requirement
Is essentially a “durational residency” re-
quirement, thus triggering strict scrutiny
and requiring a compelling state justifica-
tion. The state insists It the requirement
does not discourage exercise of the right to
migrate.

In my view, the appropriate focus is
whether, and to what extent, the operation
of the statute will have the effect of penal-
izing United States citizens for exercising
their constitutional right to migrate be-
tween states.* Although precise flqures are
lacking, the state has conceded lhat the
exemption will have a differential impact

2. There Is no need to decide the question of
whether the nghi to interstate migration is pro-
tected under the state constitution as well as
the federal constitution. SE€ Alaska Const, art.
I. i 21 ("The enumeration of rights in this
constitution shall not impair or deny others
letained by the people.”). | note that the feder-
al right itself has no explicit source. Shaplro V.
Thompson. 394 US. 618. 630. 89 S.Ct. 1322,
1329. 22 LEd.2d 600. 612 (1969) (“We have no
occasion lo ascribe the source of this right to
travel interstate to a particular constitutional
provision ") (footnote omitted). Even assum-
ing that 'he right to interstate migration is
purely federal. | see no conceptual barrier to
invoking the state equal protection clause to
protect it.

3, | note that there is no necessity to find that
the system actually deters travel; rather, the
focus is on whether or not the classification
system operates to ,.enal,ae those persons who
have exercised their constitutional right of in-
terstate migration. Memonal Hosp. v. Manco-
pa County. 415 U S. 250, 257-58. 94 S.Ct. 1076,
1081 1082. 39 L Ed.2d 306. 314-15 (1974).
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and | reach the same conclusion.4 Pror)or-
tionatcly, a new resident is much more fike-
ly than an old resident to be subjected to an
income tax under this scheme.

The parties have devoted a significant
portion of their arﬁuments to the subject of
the “intent” of the legislature in passing
this enactment-/, e, whether or not the
statute was “intended" to discriminate
a?allns_t new residents. The notion that a
plaintiff must show that a statute was "in-
tended" to discriminate against a particular
group is based on a line of United States
upreme Court cases dealing with racial
discrimination:  Washington v. Davis, 426
US. 229. 9% SCt. 204%, 48 L.Ed.2d 597
(1976), and Village of Arlington Heights V.

4. The state conceded below that more new resi-
dents would be paying the tax than old resi-
dents. Clearly, the appropriate comparison ts
not that ot absolute numbers, but of ratios: but
we can take Judicial notice of the fact that the
majority of the population in Alaska is consti-
tuted of "old residents."” and thus, proportion-
ately. a new resident is ir.ueh more likely to be
paying the income tax than an old resident

5. This authority is not controlling for three rea-
sons: first. It is based on federal equal protec-
tion law rather than state equal protection law.
This court could choose to reject the Wash-
ington v. Davis approach, for state equal pro-
tection claims, even In cases of racially dispro-
portionate impact.

In other contexts, we have held that a pnma
facie case of discrimination may be established
by a showing of differential impact, as long as
the Individual can show that he or she is a
victim of this differential impact. See Brown i
WO0C|, 57S P.2d 760. 768 (Alaska 1978). modi-
fied. 592 P.2d 1250 (Alaska 1979) (plaintiff
showing that she is paid less than male col-
leagues for comparable work established a prt-
ma facie case of discrimination and thus shifted
the burden to the employer to show that the
difference in pay is based on other considera-
tions); compare Johnson v, State. 607 P 2d 944,
947-48 (Alaska 1960) (adopting same approach
m the area of alleged racial discrimination in
sentencing, requiring a showing that the indi-
vidual's sentence was probably higher than
that which would have been imposed upon a
defendant of a different race with a like crimi-
nal history who committed j similar offense)
llrre it is uncontested that ihe Zobels are prej-
udiced by the differential impact in this case

Second, thr authority deals with equal pro-
tection case* in the context of race, not equal
protection in the context of classifications
hated on exercise of constitutional rights Iam
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Metropolitan Housing Development Corg.,
429 U.S. 252. 97 S.Ct. 555, 50 L.EtI™ 450
(1977).*

Based on the considerations set forth in
footnote five, | would not require such a
showing when the effect of the legislation
IS shown-or is stipulated-to impact un-
equally on groups according to whether or
not they have exercised their constitutional
right of interstate migration. | would not
make a showm% of discriminatory intent a
necessary condition of finding thnt a classi-
fication penalizes an individual's exercise of
E_he constitutional right of interstate migra-
ion.

_ Both the nature and the extent of the
infringement must be examined. Here, this

not aware of any case which has required such
a showing of "legislative intent" when the
strict scrutiny standard is triggered, not by a
racially disproportionate impact, but rather by
a disproportionate impact on those who have
or have not exercised certain constitutional
rights: and there Is some authority to the effect
that Washington v. Davis and Arlington
Heights ate arguably "limited to equal protec-
tion claims_involving alleged racial discrimina-
tion." Socialist Workers Party v. Chicago Bd
of Election. 433 F.Supp. 1. 14 n. 8 (N.D.IIL),
a/fd and modified on other grounds. se6 F.2d
566 (7th Cir. 1977) (per curtam) (adopting the
district court opinion). d fd. 440 u.s. 173, 99
SCt 983. 59 LEd.2d 230 (1979). Outside the
equal protection context, there ts authority to
the effect that when an individual alleges that a
particular administrative act (e. §. @ discharge,
a criminal prosecution, etc.) Is in retaliation for
that individual's having exerased some consti-
tutional right, he or she must show that his or
her conduct was constitutionally protected, and
that this conduct was a "substantial factor" or
a "motivating factor'lIn the decision as to the
administrative act: and Washlngton v. Davis
and Arlington HEIghtS have been cited as au-
thority for this. See. & . hit. Healthy City
School Dist. Bd. of Educ. v. Doyle. 429 u.s.
274. 287. 97 S Ct. 568. 576, 50 L.Ed.2d 471. 484
(1977) 1 do not find this apposite .

Third, even if this court followed Washington
v Davis, an J chose to extend it to this area, the
showing Ot intent Is required to trigger the
"strict scrutiny” analysis under federal law
Since | would not employ the "strict scrutiny *
analvtis under either federal or state law, |
would not require a showing of intent as a
necessary prerequisite to (he Enckson ap-
proach
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translates into assessing exactly how the
unequal impact "penalizes" the exercise of
the H%ht of interstate migration. | think
that this tax can be properly characterized
as an income tax levied only on an individu-
al's first three years of contact with Alaska:
or, as its differential impact is uncontested,
a tax levied primarily on new residents. As
such, | think that the scheme tends to pe-
nalize the exercise of an individual's right
to migrate into Alaska in two ways. Its
most obvious effect is the financial disin-
centive to enter: a new resident is subject-
ed to three years of a tax burden which is
considerably heavier, on an individual basis,
than it would be were the same aggregate
tax amount to be levied on new and old
residents alike.* Secondly, it has a symbolic
value which cannot be ignored. Whether or
not the people of Alaska mean to do so, it
projects to other United States citizens a
marked hostility to new entrants by impos-
ing a tax on tnem which is not imposed on
long-term residents.7

Thus, | conclude that the differential im-
pact on old and new residents effected by
the exemption scheme clearly does penalize
the exercise of an individual's right of in-
terstate migration, in the manner noted
above. As such, the state’s purposes must
be weightier, nnd the "fair and substantial
relationship” between .neana and ends more
narrowly drawn than if the statute did not
penalize the exercise of the right of inter-
state migration (or if it penalized this to a
lesser degree): hbut these concerns need not
reach the level of being necessary' to pro-
mote a compelling state interest, as we are
not applying thu "strict scrutiny” test.

6. It might be argurU that there is no disincen-
tive to entry because other states impose in-
come taxe*. and thu* a prospective new resi-
dent I* not any worje off In Alaska than he or
*he wa* in the *tate of origin However, a
showing of deterrence is unnecessary to a find-
ing of Infringement of lhe right of interstate
migration. hﬁemorlal Hotp v Mancop* Coun-
ty. 419 ITS. 2S0. 257-58, 91 SCI 1076. 1081
1082. M L Ed 2d 306. 314-15(1974) Addition-
ally, not all states impose an income tax State
Tax Guide (P-H) « 228 (1979)

*it eja—o

B. State Purposes and the Relationship
Between These Purposes and the
Classification

Having assessed the nature and extent of
the right infringed upon, the next step un-
der Erickson is to analklze the purposes of
the statute and assess the extent fo which
the classification chosen has a "fair and
substantial" relationship to these purposes.

The state advances six purposes for the
tax exemption provisions:

&1_) the plan should not relieve individuals
entirely of their obligation to help defray
the costs of government;

(2) the plan should not result in the total
dismantling of the state’s income tax audit
and collection staff;

(3) the plan should not redistribute thu
rncome tax burden so that it falls only on
the very highest income earners, but should
retain the “existing progressive structure;

.&4) the plan should not saddle individuals
with an empty and burdensome annual fil-
ing requirement;

'(5) the ?Ian should not result in a reve-
nue collection bureaucracy out of propor-
tion in size and cost to the amount of reve-
nue collected: and

‘6) the plan should not result ina "wind-
fall" to persons who receive the protections,
services and henefits provided by the state
that are closely related to the earnln% of
income, but who have never before contrib-
uted to the costs of providing those pro-
grams*

It seems clear that purposes &2) through
&5), although obviousl Ie%ltlma e state In-
erests. are not related to the SFECIfIC provi-
sion here at issue, the prior filing require-

7. There is alto a possible argument that the
statute creates a disincentive to long-term resi-
dents to move out of Alaska, thus dampening
their exercise of the right to migrate. The
Zobels do not complain that this aspect of the
system is a factor in thetr own decision of
whether to exercise the right of Interstate mi-
gration.

©

The state gjf* on to explain that it is neces-
sary only to recast these negative statement*
Into positive ones to establish the artual pur-
poses of the (ax exemption plan
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ment. The Zobels do not contest the power
of the state to reduce taxes, to maintain
some tax system infrastructure, to maintain
a pro%ress!v_e tax system, to reduce or elimi-
nate the filing requirement, or lo cut back
on a disproportionately large lax bureauc-
racy. None of these, however, are "fairly
and substantially related" to the line drawn
b’Y the legislature between those who have
filed three, two, one, or no tax returns in
the state. These %urposes may explain why
the legislature chose to reduce, without
eliminating, the income tax requirement,
but they shed no |I%ht on why the legisla-
ture chose to gear this reduction to a prior
filing requirement, which is the question
that must be answered.

A stronger case can be made for finding
a relationship between the prior filing re-
quirement and purposes (1) and (6). As |
interpret the argument, the state contends
that every resident of Alaska should, at
some point in his or her income earning
career, be subject to an income tax. Lon
term residents have already been so sub-
jected, as they have been liable for past
taxes; and, to achieve some basic equit
between that groulf) and those first, second,
and third-time filers who have not yet
borne their share of the burden, this classi-
fication is required.

The Zobels assert Ihat this purpose the
notion of introducing equity between old
and new residents based on past tax contri-
butions-is impermissible under the rulln?s
of the United States Supreme Court. In
Shapiro V. Thompson. 394 U.S. 618. 89 S.Ct.
1322, 22 L.Ed.2d 600 <l9692, the Court re-
jected a "past tax contributions" argument
offered to justify a durational residency
requirement for welfare benefits.

(The .state's]s reasoning would logically

Permlt the State to bar new residents

rom schools, parks, and libraries or de-

Prlve them of police and fire protection.

ndeed it would permit the State to ap-

Portlon all benefits and services according

0 the past tax contributions of its citl-

zens. The Equal Protection Clause ?ro-
hibits surh an apportionment of state
Services.
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304 US. at 632 33 89 SCt at 1330, 22
LEd.2d at 614 (footnote omlt_tedg: These
same concerns were repeated in dicta in a
footnote in Hindis V. Kline, 412 U.S, 441
450 . 6. 93 S.Ct. 2230, 2235 n. G 37 LEd 2d
63, 70 n. 6 (1973).

The state argues that the Court did not
say that past lax contributions could never
legitimately form the basis for a statutory
distinction; and that the equal protection
issue raised by making distinctions based on
Pas_t_tax contributions does not turn on the
e%mmacy of the purpose, but rather on
whether the distinction can be rationally
related to the purposes of the statute. In
Shapiro, such a distinction could not be
rationally related to the purposes of the
\ﬁvelfare statute, but it can be so related
ere.

N reéect the Zobels' argument that distinc-
tions based upon past tax contributions are
absolutely impermissible.  The Supreme
Court's affirmance of Slarns v. Malkerson,
326 F.Supp. 234 (D.an.lQ?Ot affd, 401
US. 985, 91 S.Ct 1231, 28 LEd.2d 527
g1971), stands for the proposition that the
upreme Court has apProved such a distinc-
tion between residents and nonresidents,
based on former tax contributions, in the
context of differential tuition charges as to
resident and nonresident students. | think
that, in some situations, a classification
based on past tax contributions would be
unquestionably permissible; e. g., a lax re-
bate made retroactive for a reasonable peri-
od could not be struck down on the equal
Protectlon giround that it distinguished past
axpayers from past nontaxpayers based
solely“on past tax contributions (although I
express no 0ﬁlnlon as to the other ?rounds
un which such a statute might be attacked).

On the other hand, it cannot be ignored
that this "purpose” raises potential consti-
tutional questions in many contexts, and is
Clearly impermissible in some %: g., Welfare
programs). | would resolve these conflict-
Ing considerations by ruling that distinc-
tions based on past tax contribution* are
permissible, at least in the limited context
of statutes designed to ?rant tax relief; but
considering the possible constitutional in-
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firmities with this purpose noted by the
Supreme Court, this "purpose"™ must be
placed among the weaker of the vast spec-
trum of state purposes, and normally it will
not be given a great deal of weight when
the Erickson balancing test is struck. Of
course, this "weight" is only significant in
relation to the other elements of the Erick-
son test. If the statute is tightly drawn so
that there are no substantial gaps in the
means/ends relationship, and so that its im-
pact, in terms of "suspect classifications"
and/or constitutional rights infringed, is
minimal, then this purpose may prevail.

Having found the "purpose” legitimate in
this limited context, | turn to an examina-
tion of the relationship between the means
and the end here. The Zobels point out,
and the superior court found significance in
the fact, that the only requirement is that
of having filed a return, not of having
incurred tax liability. Thus, the relation-
ship is not based on past tax contributions
directly, but rather on past lax return fil-
ing. In effect, it is somewhat over-inclu-
sive. The state is correct in pointing out
that over-inclusiveness does not necessarily
render a statute unconstitutional. See
Commercial Fisheries Entry Commission v.
Apokedak, 606 P.2d 1255, 1267-68 (Alaska
1980). That is true; the over-inclusiveness
is not dispositive. But it also is not irrele-
vant in assessing the extent to which the
relationship between the classification and
its purpose is a fair and substantial one.

C. Striking the Balance

The final step in the Erickson approach,
striking the balance, is not an easy task
here. However, | find that the above anal-
ysis of the various elements to be weighed
tips the scale in favor of the Zobels. This
conclusion is reinforced by my reading of
United States Supreme Court case law
which has dealt, under privileges and imtnu-

9. Thu pattern dor* not alway?2 hold true. Sec.
e n, tUhiuin v. Montana Fnh A Came
Comma 436 US. 371 9S SCt 1582, 56
L.Ed 2d 354 <|97B] (both privilege* and immu-
nities. ground* and rqual protéction ground*
u*ed in attack on dutinctiun brtwren resident*
and nonresident*)

nities analysis, with other stales' enact-
ments of similar statutory exemption
schemes.

These are the factors which | find weigh
in favor of the Zobels: The statute does, as
the state has admitted, have the effect of
placing a disproportionate share of the tax
burden on those who have recently exer-
cised their right to migrate, and this, al-
though not triggering the "strict scrutiny"
approach, does constitute a substantial in-
fringement of a well-estabalished constitu-
tional right. 1 think it can fairly be charac-
terized as penalizing that right. The only
proffered purpose which | find to be at all
related to the distinction drawn here is that
of establishing some rough notion of equity
between former and future Alaskan tax-
payers. This purpose is permissible in this
limited context (/. e., tax relief legislation),
but it is not among the weightier of permis-
sible state concerns. And considering that
the relationship between means (the classi-
fication) and ends (establishing equity) is
rendered somewhat less fair and substantial
because the classification is not based on
past tax liability, but rather on past filing
of returns, | find that the balance comes
out in favor of the Zobels.

In so ruling, | think it appropriate to
derive guidance from the reasoning of the
United States Supreme Court cases dealing
with analogous problems in the privileges
and immunities context. Generally, privi-
leges and immunities analysis is applied to
distinctions between residents and nonresi-
dents, whereas distinctions between long-
term and short term residents are analyzed
under the equal protection or due process
clauses.* However, this court has recog-
nized that privileges and immunities case
law and reasoning may be helpful in assess-
ing parallel equal protection claims. Lyn-
den Transport. Inc. v. State, 532 P.2d 700,
706 (Alaska 1975). | find merit in the Zo-

A* the Zobel* herr are resident! of Alaska,
they concede they have no standing to directly
invoke the protection of the privilege* and im-
munities clause  However, they contend that
the reaionmg in privilege* and immunities
case* ii persuasive here
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bels' contention that a state probably has
more authority generally to draw distinc-
tions between residents and nonresidents
than between two sets of bona fide resi-
dents based on length of residency.?* Thus,
cases striking down a distinction between
residents and nonresidents are fairly per-
suasive authority for the proposition that
that distinction cannot be drawn between
long-term and short-term residents.

Two United States Supreme Court cases
stand for the proposition that a state can-
not place greater tax burdens on non-resi-
dents than on residents based solely on resi-
dency. In Travis v. Yale & Towne Manu-
facturing Co., 252 U.S. 60, *10 S.Ct. 228, 64
L.Ed. 460 (1920), the Court found invalid a
New York taxing system which, although it
taxed residents and nonresidents at the
same rate, granted New York residents
some exemptions which were not available
to nonresidents. Nonresidents were given a
credit for taxes paid to their state of resi-
dence, and New York apparently thought
that the state of residence would grant
substantially equivalent personal exemp-
tions, thus equalizing the tax burden be-
tween residents and nonresidents. How-
ever, some states, notably Connecticut and
New Jersey, did not not have an income
tax, and so of course residents of those
states received neither the tax credits nor
the exemptions. In effect, residents were
granted exemptions which nonresidents
were not. The Supreme Court had little
difficulty striking this tax mechanism
down:

Whether [nor -New York resident tax-

payers] mu3t pay a tax upon the first

{1.000 or $2,000 of income, while their

associates and competitors who reside in

New York do not, makes a substantial

difference. Under the circumstances as

disclosed, we are unable to find adequate
ground for the discrimination, and are

10. A durational residency requirement. which
draws a distinction betwéen nrw and old resi-
dents based on thr length of their residency,
must be carefully distinguished from_ a residen-
cy requirement, 'which draws a distinction be-
tween resident* and nonresidents Generally a
stale has much more authority to draw thtrinc-
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constrained to hold that it is an unwar-
ranted denial to the citizens of New York.
This is not u cuse of occasional or acciden-
tal inequality due to circumstances per-
sonal to the taxpayer, but a general rule,
operating to the disadvantage of ail non-
residents, including those who are citizens
of the neighboring states, and favoring
all residents, including those who are citi-
zens of the taxing state.

252 U.S. at 80-81, 40 S.Ct. at 232, 64 L.Ed.
at 470 (citations omitted).

In a more recent case, the Court struck
down the New Hampshire Commuters In-
come Tax in Austin v. Sew Hampshire, 420
U.S. 656, 95 S.Ct. 1191, 43 L.EdJJd 530
(1975). The stat tc in that case imposed a
four per cent tax rate both on income which
non-New Hampshire residents earned with-
in the state and on income which New
Hampshire residents earned outside the
stale. (Income which New Hampshire resi-
dents earner! inside the slate was not
taxed.) Again, however, it was the exemp-
tion provisions which altered the impact of
the tax. The income which New Hamp-
shire residents earned outside the state was
exempted in three situations: (1) if such
income was taxed by the state from which
it was derived: (2) if it was exempted from
taxation by the state from which it was
derived: or (3) if the stale from which it
was derived did not tax such income. In
short, no resident of New Hampshire was
taxed on his out-of-state income. Nonresi-
dents were still taxed al four per cent or
the rate at which the nonresident’s home
state would tax such income had it been
earned in the home state, whichever was
less. Again, the Court had little difficulty
striking this scheme down, noting, "The
overwhelming fact, as the State concedes, is
lhat the lax falls exclusively on the income
of nonresidents; 420 U.S. at 665. 95
S.Ct. at 1197, 43 L.Ed.2d at 537-38.

tion* between residents and nonresidents than
between long term and short-term residents
See Wandis v Kline, 412 US 441 452-53 93
s Cl 2230 2236 2237.37 L Ed 2d 63, 72 (19731,
Eiher » ffener. 610 f 2d 629. 635 [9th Cir
1979)
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I find these eases to be persuasive in
reaching the conclusion that the exemption
scheme in the case at bar cannot stand, If
New York and New Hampshire cannot ma-
nipulate their tax exemption provisions to
impact disproportionately on nonresidents,
Alaska should not be able to follow this
same course concerning newly arrived resi-
dents.

Finally, 1 agree with Justice Dimond on
the severability issue presented by the
cross-appeal-/. e, that the invalid portions
of the statute (88 1and 4-9) arc severable,
and 8§ 2. 3, 10 and 11 may stand.

Based on these considerations, | agree
that the judgment of the superior court as
to the tax exemption statute should be nf-
firmed.

CONNOR, Justice, with whom BURKE,
Justice, joins, dissenting.

I dissent from the holding which declares
Ch. 22 SLA 1980 invalid. My basic reasons
are (1) in the case before W3 the right of
interstate migration has not been infringed,
(2) even if the tax exemption statute is
viewed as imposing a durational residency
requirement as a precondition of receiving
the benefits of the statute, it docs not
amount to a penalty on interstate migra-
tion, (3) the statutory classification complies
with the constitutional guarantee of equal
protection of the laws under both the Unit-
ed Stales Constitution and the Alaska Con-
stitution, and (4) in the field of taxation,
legislative discretion is quite broad, and ju-
dicial review of taxation statutes should be
correspondingly very limited.

The right of interstate migration haa
been recognized as basic or fundamental in
dc isions of both this court and the United
Stau Supreme Court. However, the
source of the right is unclear.1and ils reach

[. In Oregon v Mitchell <00 t!'s 112, 216. 91
5 Ct. 260. 110,27 LEd 2d 272.113 (19701, Har-
lan. 3. ilmenting in pan. described the naht as
a “nebulous judicial construct *

_ Perhaps the best hasjs ol the nsht is not that
it. flows from anv particular constitutional pro-
vision. but that it'is fundamental to a federal

is not absolute. Our concern here is only
with the right to travel as it is affected by
durational residency requirements, and
whether such requirements must be invali-
dated as violating the equal protection pro-
visions of the state and federal constitu-
tions.

In relation to equal protection of the
laws, the right has been applied to invali-
date durational residency requirements in
three leading federal cases. In Shapiro v.
Thompson. 394 U.S. 618, 89 S.Ct. 1322. 22
L.Ed.2d 600 (1969), the court struck down a
one-year durational residency requirement
which was a condition to qualifying for
welfare benefits. The reasoning was that
the residency requirement discriminated
against persons who had recently exercised
their right of interstate travel, that it
amounted to a "penalty” on them, and
thereby infringed a fundamental right. It
subjected the requirement to strict scrutiny
and found the justification wanting. The
court was careful to point out that not all
waiting periods would be unconstitutional,
as they might either promote compelling
stale interests or might not amount to a
penalty upon interstate travel. 394 U.S. at
638, n.21, 89 S.Ct. at 1333. n.21, 22 LEd.2d
at 617, n.21.

In Dunn v. Blumstoin, 405 U.S. 330. 92
S.Ct 995, 31 LEd.2d 274 (1972). the court
struck down a one-year durational residen-
cy requirement for voting in state elections,
applying a strict scrutiny standard. That
case concerned both the right to vote and
the right of interstate migration.

In Memorial Hospital v. Maricopa Coun-
ty. 415 U.S. 250. 94 S.CL 1076, 39 LEd.2d
306 (1974). the court invalidated an Anzona
one-year durational residency requirement
for eligibility for noncn rgcncy medical
care for indigrnts. The court there charac-
terized the welfare benefits considered in

union  Sfwpiro v Thompson. 194 US 618.
629-10. 69 SCI 1122. 1126-1329. 22 Ltd ?d
600.612-13 (19691. Lmtrt States v Guest. 361
L'S 74V 7ST-S6 M SCI 1170. I|T?-117». 16
. Ed2d 239. 2(9 119661 This sum (be n*hi
sn indefinite nsture



438 Alaska

Shapiro, and the indigent medical care in
Arizona, aa "basic necessities of life," the
denial of which should be subjected to strict
scrutiny.

But other cases have demonstrated that
not nil durational residency requirements
necessarily will be invalidated ns infringing
the right to travel and that they do not,
therefore, require "strict scrutiny” under
the equal protection clause. Starns wv.
Malkenon, 326 F.Supp. 234 (D.Minn.1970),
affd without opinion, 401 U.S. 985, 91 S.Ct.
1231, 28 L.Ed.2d 527 (1971), and Vlandis v.
Kline, 412 U.S. 441, 93 S.Ct 2230, 37
L.Ed.2d 63 (1973), permit states to charge
higher university tuition fees lo persons
from out of state than to residents.1

Finally, in 1975, the court issued its opin-
ion in Sosna v. lowa, 419 U.S. 393, 95 S.Ct.
553, 42 LEd.2d 532 (1975), in which it sus-
tained a state one-year residency require-
ment as a prerequisite to filing for divorce.
Nothing that Mrs. Sosha “was not irretriev-
ably foreclosed from obtaining some part of
what she sought,” 419 U.S. at 406, 95 S.Ct.
at 561, 42 L.Ed.2d at 544, the court held
that the state's interest in assuring that
those seeking divorce be genuinely attached
lo the stale w-as sufficient to sustain the
durational residency requirement. In other
words, mere delay, rather than outright de-
nial. did not amount to a "penalty" on in-
terstate migration.

It is noteworthy that a number of com-
mentators have viewed the Shapiro and
Maricopa cases as having been improperly
decided under either the equal protection
clause or the right to travel. Professor
Laurence H. Tnbo views those cases as
involving issues about welfare programs
and poverty, und not the right to travel.l
Professor Michael J. Ferry does not think
that the equal protection clause should even
have been implicated in those decisions, and
that it would have been enough to strike

2. In Viandil._412 US «_452 13.93 SO _at
2230 2237, 37 LE<12d al 72. (hr court invalida-
ted an “irrebuttable presumption ol nonresi-
dency on due process ([qrounds, but still recog-
nised that a state could _(or equal pratedit’n
purposes, validly dIStIn(T]_UIS hetween residents
and nonresidents us setting tuition
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down tho statutes as simply interfering
with the right of interstate migration.4 In
his separate opinion in Maricopa, Mr. Jus-
tice Douglas thought that invidious discrim-
ination against the poor, not 'ho right to
travel, was the basis on which the statute
should have been invalidated. 415 U.S. nt
273-74. 94 S.Ct. at 1089-1090, 39 L.Ed.2d at
324.

In Alaska we have also treated durational
residency requirements in a scries of cases.
In State v. Van Dort, 502 P.2d 453 (Alaska
1972), we struck down a 75-day durational
residency requirement for voting eligibility.
In Suite v, Wylie, 516 P.2d 142 (Alaska
1973), we applied a strict scrutiny standard
and struck down a durational residency re-
quirement of one year for preference in
state personnel hiring. In State v. Adams.
522 P.2d 1125 (Alaska 1974), which was
decided prior to the Supreme Court's deci-
sion in Sosna v. lowa, supra, wo invalidated
a one-year durational residency require-
ment for filing a divorce action.

On the other hand, in Gilbert v. Stale, 526
P.2J 1131 (Alaska 1974), we sustained a
durational residency requirement of three
years in the state and one year in the
election district for candidates for legisla-
tive office. In that case we found that
there was a "compelling state interest” in
imposing such requirements, even under a
strict scrutiny test. We later sustained a
one-year durational residency requirement
for candidacy for a city office, even under
the strict scrutiny test, in Castner v. City of
Homer. 598 P.2d 953 (Alaska 1979).

In Hicklin v. Orbeck, 565 P2d 159 (Alas-
ka 1977), reversal on other grounds, 437
U.S. 518. 98 S.Ct. 2482. 57 L.Ed2d 397
(1978), we invalidated a durational residen-
cy requirement as a prerequisite to obtain-
ing johs on the Alaska pijteline project. We
employed the strict scrutiny analysis whtch

3. L Tribr. American Constitutional Law 1003-
05 1116(167*1

4. M Perry, “Modem Equal Protection, A Con-
irptuaiir ation anU Appraisal,” 79 Colum L Rev
1023. 1073 (19791
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wc had used in State v. Wylie, supra. In
dictum in Hicklin, we said, referring to the
Maricopa case, supra, that, "(w]e have nev-
er used this 'basic necessities' reasoning."”
565 P.2d at 163.

suggest a
lof view. First, our earlier
cases on durational residency were based on
our initial perception of United Stales Su-
preme Court doctrine, which has proved to
be inaccurate. The United States Supreme
Court hns not stricken down durational resi-
dency requirements since 1974, and certain-
ly has not expanded the right tc travel as
some kind of primary, absolute right which
automatically sweeps away any other gov-
ernmental power or interest which stands in
its way. Second, in State v. Erickson, 574
P.2d 1 (Alaska 1978), we abandoned the
traditional two-tiered approach to equal
protection analysis which had been em-
ployed in our earlier cases. We adopted the
new single test for evaluating equal protec-
tion claims under the Alaska Constitution.
The nature of the new test will be discussed
below.

From the vantage point of today, as com-
pared with several years ago, it can be said
that the right to interstate mig uion, like
all constitutional rights, must be weighed
and balanced against other legitimate gov-
ernmental interests, whether the weighing
process takes place in defining the limits of
the right or in applying other constitutional
precepts such as due process and the equal
protection of the laws. In assessing the
claim of any general constitutional guaran-
tee in a specific fact setting, it is necessary
to consider the degree to which the claimed
right is impaired, and to consider whether
and to what extent that impairment is di-
rect or indirect in its impact.

Thus, in determining claims that a state
law has infringed the right to travel, we
must consider the degree lo which the re-
quirement is likely to deter travel, whether
ita impact is direct or indirect, and the
importance of the state's interests which

are advanced by the law. Any other ap-
proach means a sterile application of rigid
rules in situations which may vary widely in
their factual and substantive content

Seen in this light, our earlier decisions on
auch matters as voting rights and the right
to seek employment are quite understanda-

ble. The right to vote has always been
considered one of the freedoms most essen-
tial to tho well being of our form of govern-
ment, and our striking down of a durational
residency requirement for voting in State v.
Van Dort, supra, is quite in harmony with
the similar action of the United States Su-
preme Court in Dunn v, Blumstein, supra.
Similarly, the right to enter into a common
occupation is deeply ingrained in our consti-
tutional history. Therefore, it is not sur-
prising that, whatever standards of scrutiny
were used, durational residency require-
ments inhibiting lhat right should have
been stricken down in Stale v. Wylie and
Hicklin v. Orbeck. The case at bar, how-
ever, presents questions which are highly
distinguishable from those i.hich were
presented in these cases of the past.

The Zobel3 argue that the tax exemption
statute infringes their right to interstate
migration. But the statute does not single
out or penalize interstate migrants for
treatment different from others who fall
within the terms of the statute. The bur-
den of paying state income tax falls equally
upon all persons earning taxable income
within the state, whether residents or not
The fact or length of such persons' resi-
dence is immaterial. This includes nonresi-
dents who derive income from Alaska, per-
sons who spend part of each year working
in Alaska, but whose primary residence is
elsewhere, and persons who have resided in
Alaska for many yean but who have only
begun to earn income in Alaska during a
three-year period before qualifying for ex-
emption.

This statute cannot, therefore, be said to
set up a durational residency requirement
as a condition to receiving its benefits. In-
deed. aa previously noted, the statute con-
tains no residency requirement. It is un-
derstandable that the superior court was
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unable to conclude that any such require-
ment was imposed by this legislation.

Even if it is assumed that the statute
does impose a durational residency require-
ment, the exemption is not a penalty on
ones right to interstate migration. The
United States Supreme Court outlined its
view on what constituted a penalty in Sha-
piro v. Thompson, supra, and Memorial Hos-
pital v. Maricopa County, supra. In both
cases, the Court was concerned with the
fear and risk the traveler would endure if
he could not obtain welfare benefits or indii
gent nonemergency medical care upon inl
tial establishment of residency in the stat
Maricopa, 415 U.S. at 257-59, 94 S.Ct. at
1081-1082, 39 L.Ed.2d at 314-15. The Alas-
ka tax exemption does not present a similar
risk, nor does it, in any sense, constitute a
penalty.

Moreover, as compared to the state of the
previous law, Ch. 22 SLA 1980 can even be
viewed as an inducement to migrate to
Alaska, instead of a disincentive. Take, for
example, the case of the Zobels compared to
that of a person who moved to Alaska in
1965. Under the law as it existed in 1965,
one could only look forward to paying taxes
indefinitely and quite probably for the rest
of his resident life here. By contrast, a
person moving to Alaska under Ch. 22 SLA
1980 is assured that his individual state
income tax will be decreased by one-third
for each year of income-earning resilience,
and will be eliminated completely thereaft-
er. The Zobels, in that respect, stand in a
better position than a vast number of resi-
dents vno preceded them to Alaska and
who incurred tax liability over a period of
many years.

Given lhat the tax docs not fall on every
new resident and does fall on some long
time residents, it is difficult to view the
exemption as a symbolic penalty on inter-
state migration. If the tax was constructed
as a direct tax on each person beginning
residence in the state, the symbolic penalty
would be clear. Here, the symbolism is

3. Hilbert v. Mun|C| aI|t of Anchorage 611

P2d 31 (Alaska 1 /l ommercial Fisheries
Entry Commlssmn v. Apokedak. 606 P2d 1233
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weakened considerably because the tax dc i
not operate exclusively on new residents.

The remaining question is whether the
legislation meets the requirement of reason-
able classification which is mandated by the
equal protection clause of the Alaska Con-
stitution. As to this subject, we have held
that a classification

re should judge the reasonable-
ness of the means or classifications chosen
by the legislature, we have also stated the
test as whether the classification is “reason-
able, not arbitrary” and whether it rests
"upon some ground of difference having a
fair and substantial relation to the object of
the legislation, so that all persons similarly
circumstanced shall be treated alike." Isak-
son v. Rickey, 550 P.2d 359, 362 (Alaska
1976).

Our adoption of this test, sometimes re-
ferred to as an "intermediate" test or an
"intensified scrutiny" test, occurred because
of dissatisfaction with the manner in which
legislative classification had been treated in
the federal system under the equal protec-
tion clause of the United States Constitu-
tion. There was nothing basically wrong
with the verbal formulation of the federal
“two-tiered" test. Rather, as is of‘>n the
case in the judicial application of standards
stated as generalities, the problem was with
the way in which the test was applied in
specific instances. The criticism leveled
against the federal methodology was lhal it
preordained the result in an unreflective
manner If the subject matter of the test
required "strict scrutiny,"” the burden of
shewing that the legislation furthered a
"compelling state interest” was so over-
whelming that the legislation was almost

Alaska 19801; State r. Enckson. 574 P.2d 1
Alaska 19781 Isakson \\ Rickey. 550 P 2d 351
Alaska 1976)
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automatically invalidated. But if the legis-
lation did not affect fundamental rights or
employ a “suspect classification" and, there-
fore, was subjected to the “rational basis"
standard of review, the federal courts often
were willing to resort to conjectural or hy-
pothetical purposes (as contrasted with the
legislature’s actual purposes) in finding that
the basis for the classification was rational.
Needless to say, fesv statutes were invalida-
ted as irrational under this latter test.

In both Isakson v. Rickey, supra at 362,
and State v. Erickson, 574 P.2d 1, 12 (1978),
we based our new or "intermediate” equal
protection test on that suggested in a per-
ceptive law review article by Professor Ger-
ald Gunther.* A considerable portion of his
article was devoted to analyzing the United
States Supreme Court's (then) recent opin-
ions under the equal protection clause as
compared to the opinions of earlier years.
He suggested that courts, and particularly
the United States Supreme Court, should
not, in applying the lower-tier “rational
basis" test, resort to conjectural or hypo-
thetical purposes in assessing whether the
legislative means selected furthered a legit-
imate purpose. Instead, he proposed that
the courts should look to the actual pur-
poses that the legislature had in mind in
enacting the statute under review.’

In the last analysis Professor Gunther’s
plea is simply for judicial moderation, "a
suggestion of a direction for modest inter-
ventionism," 8 in the review of statutes un-
der the equal protection clause.

This is hardly a new theme. In a tightly
woven analysis of judicial review of legisla-

0. _G. Gunther. "Foreward. In Search of Evolving
Doctrine_on a Changing Court: A Model for 3
Newer E1qual Protéction.” 86 Harv.L.Rev. 1
(1972). The article was part of the annual
review and appraisal of the 1971 term of the
United States Supreme Court.

7. Even the ascertainment of purposes under
the Gunther model is somewhat elastic. One
approach which he su %ests is that courts look
to the purposes articulated by the legislature in
the process of the enactment of a faw Id. at
44—6  But he alsq sur?gests that the purposes
articulated by the defenders ot the law. I € . the
state s legal Tepresentatives, should be accept-
ed: "A state court's or attorney general office's

tion, Judge Learned Hand has pointed out
the difficulty of discovering the constituent
factors which underlie any piece of legisla-
tion, a task which he terms “a hazardous
duty." L. Hand, The Bill of Rights 37
(1958). Unless there were dissatisfaction
with the existing status quo, he points out,
there would be little need for a legislative
enactment. The legislature must try to
gain an understanding of the facts as they
are and engage in a "prophetic forecast" of
the probable effects of the proposed law.
As he states, it is extremely difficult for a
court to ascertain the policy underpinnings
of the statute:

"[N]ot only is it substantially impossible

to forecast the remoter results of any

social readjustment, but it is even more
difficult to know how far the command
will be obeyed. However, difficult as
both these undertakings are, they are rel-
atively simple compared with deciding
whether the proposed change will be ben-

eficial to the society on which it is im-

posed. That presupposes a choice and all

choices depend upon an appraisal of the
values and sacrifices to which the con-
templated action will give rise. Values
and sacrifices are incommensurables, not
being made up of elements common to
each other, unless they are themselves
composite-which only multiplies the diffi-
culty.”

Id. at 37-38.

What must be understood is that when
we adopted the "intermediate"” test for re-
viewing the validity of legislative classifica-
tion under the Alaska equal protection

description of purpose she A be acceptable.”
ld. at 47.

He concedes that, "identifying the purposes
against which the means are’to be measured is
not a simple undertaking." Id. at 46. And.
most relevant to the cade at bar. he slates:

"A legislature mav legitimately have a multi-

plicity of purposes, e3peciallyin carving ex-

ceptions from the scope of a"general statute.

Court inquiry should not be limited to a pri-

mary' purﬁose: _subs_|d|ar¥ purposes may aiso
Idsu?p407m e rationality of a means.”

.

H. 1d at46
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clause, we did not achieve a magical libera-
tion from the analytical difficulties present-
ed by that clause. We merely took a posi-
tion of moderation between what we per-
ceived as the iron rigidity of the polar oppo-
sites of the federal "two-tiered" test.
While the Alaska test may be less deferen-
tial toward the legislative means selected, it
does not mean that we can substitute our
will or judgment as to questions which are
traditionally within the legislative compe-
tence. We must still remain sensitive to
the complexity of many of ti.e matters
which are addressed by the legislature in
dealing with the societal and economic
problems of our age.

Similarly, although we require a “fair
and substantial relation™ between means
and ends, this docs not mean that we can
ignore the context out of which the legisla-
tion emerged. It must be kept in mind that
when the legislature deals with a group uf
problems in a comprehensive manner, it is
unlikely that the solutions achieved will be
simplistic, utterly symmetrical, or mathe-
matically precise. If such resolutions were
required, it is doubtful that government, in
any sense that we have ever known it in the
past, could any longer function.

After this prelude, we come closer to the
problem which confronts us in this case.

One can best understand court decisions
under the equal protection clause by placing
them in their proper categories.* Legisla-
tive expressions of socioeconomic policy are
in a district category.

“The need for the pervasive regulation of

rocioeconomic life characteristic of gov-

ernment in advanced industrial society is
generally acknowledged; and correspond-
ingly, the notion that such regulation is
constitutionally problematic is generally
rejected. Consequently, mast differences
that «ervi as the basis of socioeconomic
classification and regulation are [|>er-

Challenges under the rqu.il protection clause
are treated differently aicordmit to the classifi-
cations they establish and the means the legu-
lature chodses — Tor enumeration and discus-
sion of the major categories, see C Gunther
Constitutional ,lw_ (9t rd 1979. L Tntie
American Constitutional Law (1978). M Perry.
mpra note *

o
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reived to he differences to which govern-
ment may attach significance. They are
deemed differences relevant to the legiti-
mate aims of modern social policy.”

Perry, supra note 4, at 1071-72 (emphasis in
original).

The tax exemption is not only in the
category of socioeconomic legislation, but is
also in the category of tax legislation. It
has been long established that a state legis-
lature, when it acts in the field of taxation,
has the widest possible latitude in setting
up classifications and rates of taxation. As
the United States Supreme Court stated in
Carmichael v. Southern Coal & Coke Co.,
301 U.S. 495. 509,57 S.Ct- 868, 872, 81 L.Ed.
1245, 1253 (1937):

“It is inherent in the exercise of the

power to lax that a state be free to select

the subjects of taxation and to grant
exemptions.  Neither due process nor
equul protection imposes upon a state any
rigid rule of equality of taxation. This

Court has repeatedly held that inequali-

ties that result from singling out of one

particular class for taxation or exemption
infringe no constitutional limitation."

(Citations omitted.)

Similarly, in Madden v. Kentucky, 309 U.S.
83. 60 S.Ct. 406. 84 LEd. 590 (1940), which
sustained a discriminatory ad valorem tax
on bank deposits, the court noted that, “in
taxation, even more than in other fields,
legislatures possess the greatest freedom in
classification." 309 U.S. al 88. 60 S.CL at
408. 81 LEd. at 593.

One researching the matter will find that
the cases arc legion in which taxation sys-
tems have been upheld against equal pro-
tection attacks. When no other specific
constitutional right is infringed and only
the equal protection clause is relied upon,
stale taxation systems are almost invari-
ably sustained."

10. Statute* which. directly impair a specific,
veparatr constitutional right must, of course,
be invalidated Thus in Grosfnn v Amtncijn
Press Co M7 1S 233 56 SCt «44. 90 L Ed
660 11936). thr court struck down under the
First Amendment a Us which discriminated

against newspapers Tases which djscriminate
against interstate commerce are similarly mval-
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That the principle of broad legislative
discretion is still vital can be discerned in
the case of Lehnhausen v. Luke Shore Auto
Parts Co., 410 U.S. 356. 93 S.Ct. 1001. 35
L.Ed.2d 351 (1973). In th3t case the Illinois
Constitution had been amended so that indi-
viduals were exempted from personal prop-
erty taxes, but corporations and "non-indi-
viduals" were still subjeet to such taxes.
The court unanimously sustained the lax
against an attack under the equal protec-
tion clause, and in so doing drew heavily
upon its earlier cases rejecting such equal
protection claims.1l

A recent decision of one of our sister
states exemplifies the same principle. In
Huckaha v. Johnson, 281 Or. 23, 573 P.2d
305 (1978), the Oregon personal income tax
act provided for an exclusion from income
of certain payments received under retire-
ment systems established by the United
States, but denied this exclusion to military
retirees until age 65. The court sustained
the statute against an equal protection at-
tack. The distinction wus permissible be-
cause of the generally lower age of retire-
ment by military personnel and their conse-
quent ability to enter second careers more
readily than civilian federal retirees. Even
though the statute would not create any-
thing approaching parity between the two
groupo, and in some instances would pro-
duce a grossly significant difference, the
court nevertheless sustained the provision.
It held that general rules are permissible in
devising complex tax systems, and it is not
necessary that the impact of taxation cate-
gories be the same as to each person affect-
ed by them.

It can be argued that these cases are not

determinative because some (though not all)
of them employ a conjectural rational basis

idatcd. See Michigan-Witcontw Pipe Line Co
v, 3C?Kerx. 347U S 157. 74 SCt. 396. 98 L Ed

io.v. Hourrt. 338 US
17, 440-141. 3 L Ed 2d
npCo ¢ Hamilton.
" Lawrer.rr ¢ Siale

test, not the Alaska test of equal protection.
But a careful reading of these cases will
reveal that they establish a far-reaching,
underlying principle: that in matters of
taxation the discretion and power of the
legislature is at maximum, and the scope of
judicial review or intrusion into the realm
of taxation policy is correspondingly limit-
ed. Moreover, a close reading of some of
the recent United States Supreme Court
cases, discussed later in this opinion, will
reveal that the court has been concentrat-
ing more closely on the actual purposes of
the legislation being reviewed under the
equal protection clause, and is not relying
on mere conjecture or hypothesis as to the
legislative purpose. Yet, as will be seen,
these recent cases sustain the freedom of
state legislatures to make broad determina-
tions in matters of economic policy, taxa-
tion, and the management of the govern-
ment itself. But, before moving on to a
discussion of these recent cases, it may be
helpful to place the matter of taxation and
the equal protection clause in its historical
context.

The notion that taxation policy is funda-
mentally a matter of legislative discretion,
and that judicial non-intervention, except
in certain discrete instances, is the norm, ia
deeply embedded in our traditional govern-
mental structure. It is an old and constant
theme in American constitutional law. It
is, in short, a constitutional principle of
first magnitude.

One of the seminal statements about the
nature and operation of the taxing power
was uttered by Chief Justice Marshall in hi?
landmark opinion in M'Culloch v. Marylat.d,
4 Wheat 316, 428, 4 L.Ed. 579, 607 (1819):

"It is admitted that the power of taxing

the people and their properly is essential

Tal Commmion. 286 U S. 276. 283. 52 S CL
33. 558. 76 L.Ed 1102. 1107-08(1932); White
River Lumber Co. v Arkamaa, 279 U S 692. 49
sct 457. *3 L Ed 903 (1929). Madden v Ken-
tucky. 309 U s. 83. 60 sct 406. 84 LEd 590
10401.  Carmichael v Southern Coal A Coke
0. 301 US 4%, 57 SCt US. 81 LEd 1245
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to the very existence of government, and
may be legitimately exercised on the ob-
jects to which it is applicable, to the
utmost extent to which the government
may choose to carry it. The only security
against abuse of this power is found in
the structure of the government itself.
In imposing a tax the legislature acts
upon ita constituents. This is in general
a sufficient security against erroneous
and oppressive taxation.

The people of a state, therefore, give to
their government a right of taxing them-
selves and their property, and as the exi-
gencies of government cannot be limited,
they prescribe no limits to the exercise of
this right, resting confidently on the in-
terest of the legislator, and >n the influ-
ence of the constituents over their repre-
sentatives, to guard them against its
abuse."”

A similar view was expressed over a cen-
tury ago by Thomas M. Cooley, widely re-
garded as one of the pre-eminent constitu-
tional scholars and jurists of his time:

“The power to impose taxes is one so

unlimited in force and so searching in

extent, that courts scarcely venture to
declare that it is subject to any restric-
tions whatever, except such as rest in the
discretion of the authority which exercis-
es it.... No attribute of sovereignty is
more pervading, and at no point does the
power of the government affect more
constantly and intimately all the relations
of life than through this power.”

T. M. Cooley, Constitutional Limitations 479

(1868).

Mr. Justice Holmes expressed the same
views in some of his trenchant dissents,
which later became the accepted doctrine of
the United States Supreme Court. In
Schlcsingvr v. Wisconsin, 270 | S. 230. 46
S.Ct, 260. 70 L.Ed. 557 (1926), a slate stat-
ute classified gifts made within six years of
12, Similarly, Holme*. J. dissenting in TWton v

Rinten. 27¥ U.S. 418 446. 47S Ct™420. 433. 71

Léd. 718. 729 (1927). said.

“| think the proper course it to recognuc

that a state legislature can do whatever it

see* (it to do unless it is restrained by some
express prohibition in the Constitution of the
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death as gifts made in contemplation of
death, and thereby taxable under the inher-
itance tax laws. A majority of the court
invalidated the statute as denying equal
protection of the laws. Holmes, J., joined
by Brandeis and Stone, JJ., dissented:
“[Iln dealing with state legislation upon
matters of substantive law we should
avoid with great caution attempts to sub-
stitute our judgment for that of the body
whose business it is in the first place,
with regard to questions of domestic poli-
cy that fairly are open to debate."”

"[T]he law allows a penumbra to be em-
braced that goes beyond the outline of its
object in order that the object may be
secured."”
270 U.S. at 241, 46 S.Ct. at 262, 70 LEd. at
564.

This is merely a specific instance of a
more general belief by Mr. Justice Holmes
about the workings of our constitutional
system, which he often voiced during his
long span as a jurist. As he stated, dissent-
ing in Truax v. Corrigan, 257 U.S. 312, 344,
42 S.Ct. 124, 134, 66 L.Ed. 254, 268 (1921):

"There is nothing that | more deprecate
than the use of the 14th Amendment
beyond the absolute compulsion of its
words to prevent the making of social
experiments that an important part of
the community desires, in the insulated
chambers afforded by the several states,
even though the experiments may seem
futile or even noxious to me and to those
whose judgment | most respect."1*

As we have seei. the formulation of tax
policy is at the heart of the legislative func-
tion. Because taxation affects such a wide
variety of conflicting interests, and because
the affected interests are often interrelated
to a small or large extent, it is only right
that the resolution of the contending socie-

Unitrd States or of the state, and that courts
should be careful not to extend such prohibi-
tions tvvond their obvious meanmq_by read-
ing into thetn conceptions of public Pollcy
Ehat the particular court may happen to en-
rnain
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tal and economic forces should be achieved
through the tug-and-pull and the dramatic
tensions of the legislative process. This
thesis was articulated on one occasion by
Professor (later Mr. Justice) Felix Frank-
furter:

"Taxation is perhaps the severest testing

ground for the objectivity and wisdom of

a social thinker. The enormous increase

in the cost of society and the extent to

which wealth is now represented by in-
tangibles, the profound change in the re-
lation of the individual to government
and the resulting widespread insistence
on security, are subjecting public finance
to the most exacting demands. To bal-
ance budgets, to pay for the costs of
progressively civilized social standards, to
safeguard the future and to divide these
burdens fai ly among different interests
in the community, put the utmost strain
on the ingenuity of statesmen. They
must constantly explore new sources of
revenue and find means of preventing
the circumvention of their discoveries.

Subject as they are, in English-speaking

countries, to popular control, they should

not be denied adequate latitude of power

for their extra-ordinarily difficult tasks."
F. Frankfurter, Mr. Justice Holmes and the
Supreme Court 70 (1961).

That the doctrine of judicial non-inter-
vention in the field of economic and social
legislation enjoys vitality today can be dis-
cerned in a number of recent opinions of
the United States Supreme Court.

In Hughes v. Alexandria Scrap Corpora-
tion. 426 U.S. 794. 96 S.Ct, 2488, 49 L.Ed.2d
220 (1976), a Maryland statute paid a boun-
ty to scrap processors for destroying auto-
mobile bulks abandoned in Maryland.
Maryland processors were only required to
submit an "indemnity” agreement to claim
the bounty, but non-Maryland procesiors
had to submit documents of title in order to
claim tho bounty. The statute was at-
tacked as violating the commerce clause
and the equal protection clause Ot the Unit-
ed States Constitution.

The court held that the equal protection
clause was not violated. Maryland could

presume Lhal in-state processors are more
likely lo destroy automobile bulks which
were abandoned in Maryland than were
out of-state processors. It could rationally
differentiate between those two groups as
to the proof of title as a prerequisite of
claiming the bounty. In this connection the
court stated:

“It is well established, however, that a

statutory classification impinging upon

no fundamental interest, and especially
one dealing only with the economic mat-
ters, need not be drawn so as to Fit with
precision the legitimate purposes animat-
ing it. That Maryland might have fur-
thered its underlying purpose more art-
fully, more directly, or more completely,
does not ’.arrant a conclusion that the
method it chose is unconstitutional." (Ci-
tations omitted.)

426 U.S. at 813, 96 S.Ct. at 2499, 49 L.Ed.2d

at 233.

In Personnel Administrator of Massachu-
setts v. Feeney, 442 U.S. 256, 99 S.Ct. 2282,
60 L.Ed,2d 870 (1979), the court sustained a
state veteran's preference law against equal
protection attack. The statute provided
that all veterans, male or female, who qual-
ify for state civil service positions must be
considered for appointment ahead of quali-
fying non-veterans. Although the statuto-
ry preference was available to both males
and females, it was attacked by Feeney on
the ground that the statute inevitably oper-
ated to exclude women from the Massachu-
setts civil service jobs, and thus violated
equal protection.

Noting that significant numbers of non-
veterans are men. the court was unable to
conclude that the purpose of the law was to
discriminate on the basis of sex. The court
staled:

“Most laws classify, and many affect cer-

tain groups unevenly, even though the

luw itself treats them no differently from
all other members of the class described
by the law. When the basic classification
is rationally based, uneven effects upon
particular groups within 1 class are ordi-
narily of no constitutional concern, The
calculus of effects, the manner in which a
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tal and economic forces should be achieved
through the tug-and-pull and the dramatic
tensions of the legislative process. This
thesis was articulated on one occasion by
Professor (later Mr. Justice) Felix Frank-
furter:

"Taxation is perhaps the severest testing

ground for the objectivity and wisdom of

a social thinker. The enormous increase

in the cost of society and the extent to

which wealth is now represented by in-
tangibles, the profound change ir. the re-
lation of the individual to government
and the resulting widespread insistence
on security, are subjecting public finance
to the most exacting demands. To bal-
ance budgets, to pay for the costs of
progressively civilized social standards, to
safeguard the future and to divide these
burdens fairly among different interests
in the community, put the utmost strain
on the ingenuity of statesmen. They
must constantly explore new sources of
revenue and find means of preventing
the circumvention of their discoveries.

Subject as they are, in English-speaking

countries, to popular control, they should

not be denied adequate latitude of power

for their extra-ordinarily difficult tasks."
F. Frankfurter, Mr. Justice Holmes and the
Supreme Court 70 (1961).

That the doctrine of judicial non-inter-
vention in the field of economic and social
legislation enjoys vitality today can be dis-
cerned in a number of recent opinions of
the United States Supreme Court.

In Hughes v. Alexandria Scrap Cor/tora-
tion, 426 U.S. 794, 96 S.Ct. 2188, 49 L.Ed.2d
220 (1976), a Mnryland statute paid a boun-
ty to scrap processors for destroying auto-
mobile bulks abandoned in Maryland.
Maryland processors were only required to
submit an "indemnity™ agreement to claim
the bounty, but non-Maryland processors
had to submit documents of title in order to
claim the bounty. The statute was at-
tacked as violating the commerce clause
and the equal protection clause of the Unit-
ed States Constitution.

The court held that the equal protection
clause was not violated. Maryland could

presume lhat in state processors are more
likely to destroy automobile bulks which
were abandoned in Maryland than were
out of-state processors. It could rationally
differentiate between those two groups as
to the proof of title as a prerequisite of
claiming the bounty. In this connection the
court stated.
"It is well established, however, that a
statutory classification impinging upon
no fundamental interest, and especially
one dealing only with the economic mat-
ters, need not be drawn so as to fit with
precision the legitimate purposes animat-
ing it. That Maryland might have fur-
thered its underlying purpose more art-
fully, more directly, or more completely,
does not warrant a conclusion that the
method it chose is unconstitutional.” (Ci-
tations omitted.)

426 U.S. at 813, 96 S.Ct. at 2499, 49 L.Ed.2d
at 233.

In Personnel Administrator of Massachu-
setts v. Feeney, 442 U.S. 256, 99 S.Ct. 2282,
60 L.Ed.2d 870 (1979), the court sustained a
state veteran's preference law against equal
protection attack. The statute provided
that all eterans, male or female, who qual-
ify for state civil service positions must be
considered for appointment aheud of quali-
fying non-veterans. Although the statuto-
ry preference was available to both males
and females, it was attacked by Feeney on
the ground that the statute inevitably oper-
ated to exclude women from the Massachu-
setts civil service jobs, and thus violated
equal protection.

Noting that significant numbers of non-
veterans are men. the court was unable to
conclude that the purpose of the law was to
discriminate on the basis of sex. The court
stated:

"Most laws classify, and many affect cer-

tain groups unevenly, even though the

law itself treuts them no differently from
all other members of the class described
by the law. When the basic classification
is rationally based, uneven effects upon
particular groups within a class ure ordi-
narily of no constitutional concern. The
calculus of effects, the manner in which a



446 Alaska

particular law reverberates in a society, is
a legislative and not a judicial responsi-
bility.” (Citations omitted)
442 U.S. at 271-72, 99 S.Ct. at 2292, 60
L.Ed.2d at 883.

Vance v. Bradley, 440 U.S. 93, 99 S.Ct.
939, 59 L.Ed.2d 171 (1979), sustained a fed-
eral statute requiring retirement of foreign
service officers at age 60 against an equal
protection attack.11 The court pointed out
that when a statute does not create a "sus-
pect" classification or burden a fundamen-
tal interest,

“[Cjourts are quite reluctant to overturn

governmental action on the ground that

it denies equal protection of the laws.

The Constitution presumes that, absent

some reason to infer antipathy, even im-

r rovident decisions will eventually be rec-

tified by the democratic process and that

judicial intervention is generally unwar-
ranted no matter how unwisely we may
think a political branch has acted. Thus,
we will not overturn such a statute unless

13. Equal protection was here invoked as a
component of the due process clause of the
Fifth Amendment to the United States Consti-
tution.

14. In Massachussets Board of Retirement V.
Murgia. 427 U.S. 307, 96 S.CL 2562, 49 L.Ed.2d
520 (1976) (per curiam), the court sustained a
state law requiring uniformed police officers to
retire at age 50 against an equal protection
challenge. "Ferfection in making the neces-
sary classification is neither possible nor neces-
sary." 427 US. at 314. 96 S.Ct. at 2567, 49
LEd.2d at 525 (citation omitted).
"That the sute chooses not to determine fit-
ness more precisely through Individualized
testing after 50 is not to say that the objec-
tive of assuring physical fitness is not ration-
ally furthered by a maxtmum-age limitation.
It is only to say that with regard to the
Interest of all concerned, the state perhaps
has not chosen the best means to accomplish
this purpose." (Footnote omitted.)

427 U.S. at 316. 96 S.Ct. at 7568. 49 LEd 2d at

526.

15. There is some question whether achieving
parity by accounting for past tax contributions
is a permissible state goal. In Shapiro. 3%4
U.S. at 632. 89 S.Ct. at 1330. 22 LEd 2d at 614.
the court noted

"that the challenged classification may be
sustained as an attempt to distinguish be-
tween new and old residents on the basis of
the contribution they have made to the com-
munity through the payment of taxes
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the varying treatment of different
groups of persons is so unrelated to the
achievement of any combination of legiti-
mate purposes that we can only conclude
that the legislature's actions were irra-
tional." [Footnotes omitted.]

440 U.S. at 97, 99 S.Ct. at 942,59 L.Ed.2d at
176.14

The overall purpose of the Alaska enact-
ment at issue here was to grant relief from
individual income taxation. One possibility
was simply outright repeal of all income
taxes. But some forces in the legislature
apparently wanted to assure that persons
should make some contribution to the cost
of government before enjoying the benefits
of a full exemption from individual income
taxes. The plan can also be viewed as a
way of giving some measure of parity be-
tween persons who had contributed to the
cost of government in the past and those
who would earn income but pay nothing if
there were an outright repeal.11 Subsidiary

[That) would permit the states to apportion

all benefits and services according to the past

contributions of its citizens. The Equal Pro-

tection Clause prohibits such an apportion-

ment of state services." (Footnote omitted.)
However, tl ? Court later sustained one-year
residency requirements for lower in-stale uni-
versity tuition. Scams V. Afalkerson. 326
F.Supp. 234 (D.Minn.1970). afrd without opin—
ion. 401 U.S. 985, 91 S.Ct. 1231 28 LEd.2d 527
(1971): Kirk v. Board of Regents, 273 Cal.
App.2d 130. 78 Cal.Rptr 260 (1969). appeal
dismissed. 396 US. 554. 90 S.Ct. 754. 24
LEd.2d 747 (1970). In both Kirk and Stanms,
the states justified the tuition differential based
on goals of cost equalization and contribution
to the state's economy. Stams. 326 F.Supp. at
240. Kirk 78 Cal.Rptr. at 269. Although in
Vlandts. 412 U S. at 450 n.6. 93 S.Ct. at 2235
n.8. 37 LEd 2d at 70 n.6. the Court repeated its
concern that classification based on past con-
tributions raised "grave problems under the
Equal Protection Clause,” that rationale was
not part of the decision.

It appears that the Supreme Court was con-
cerned that a state would limit essential public
services, such as parks, schools, police and fire
protection, see Shapiro. 394 U.S. at 632. 89
SCt. at 1330. 22 L.Ed.2d at 614. to those who
had made past contributions. The tax exemp-
tion is neither a public benefit or service of the
kind described | am persuaded by the dissent-
ing opinions m both Shapiro and Vlandis. that
cost equalization is a permissible goal Wan-
dis. 412 US at 468-69. 93 SCI at 2244-2245,
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goals are those of retaining a competent
staff to administer the income t.x laws of
the state and of not saddling individuals
with un empty and burdensome annual fil-
ing requirement.

These arc legitimate purposes. It is quite
permissible for a state to grant tax relief in
a retrospective fashion as to a ’particular
class of taxpayers or, conversely, to alter a
taxation system so that one class remains
liable while another class is relieved of lia-
bility. In Lehnhausen v. Lake Shore Aulo
Parts Co., supra, individuals were exempted
from personal property taxes, while corpo-
rations still remained subject to them. This
action was held valid by a unanimous Unit-
ed States Supreme Court against an attack
based on the federal equal protection
clause- Similarly, in White River Lumlter
Co. v. Arkansas, 279 U.S. 692, 19 S.Ct. 457,
73 L.Ed. 903 (1929), a statute imposed a
retroactive tax on undervalued or underas-
sessed lands of corporations, but not on
similar lands of individuals. This law was
also held valid under the equal protection
clause.

Tax legislation, such as the law in ques-
tion here, is often based on the social and
economic values of a particular legislature.
Because this involves difficult political
judgments, courts should be most reluctant
to intervene. In addition,

"[t]o stay experimentation in things so-
cial and economic is a grave responsibili-
ty. Denial of the right to experiment
may be fraught with serious conse-
quences to the Nation. It is one of the
happy incidents of the federal system
that a single courageous State may, if its
citizens choose, serve as a laboratory;
and try novel social and economic experi-
ments without risk to the rest of the
country."

37 LEd.2d at 81 (Rehnqutst. J . dissenting with
whom Douglas. J.. joins); Shapiro. 394 US at
073-74. 89 S.Ct. at 1351. 22 LEd2d at 638
(Marian. J., dissenting)

la. The application ot the abstract notion of
equality hat perplexed thinkers throughout the
ages. For example.
‘In a socialistic system, you re ro better or
no worse than anybody else “

Sew Stale lee Co. v. Licbmunn, 285 U.S.
262. 311. 52 S.Ct. 371, 386. 76 L.Ed. 747, 771
(1932) (Brandeis, J., dissenting). Taxation
is an area of legislative activity in which
compromise between fiercely contending
forces is often achieved. Excessive and im-
provident decisions should be rectified by
the democratic processes and by the politi-
cal composition of future legislatures. It is
not the business of the courts to determine
broad questions of taxation policy, and judi-
cial intervention is warranted under the
equal protection clause only when the legis-
lative- treatment of different groups is so
unrelated to furthering a combination of
legitimate purposes that we must find the
action of the legislature truly irrational. In
determining what is rational legislative ac-
tion, one looks for
“an affirmative relation between means
and ends To a large extent, that is
an empirical inquiry.... But such an
inquiry would be neither mechanical nor
value-free. Requiring compulsively neat
logical correlations between classification
and objective would ignore legitimate de-
mands for legislative flexibility. The in-
quiry, like others entrusted to the Court,
would involve questions of degree, turn-
ing on sensitivity to legislative realities
and not on purely abstract considerations
of fairness The line between
means and ends will be drawn primarily
in such teims of breadth of value judg-

ments; it will present the most difficult
questions of degree.” (Footnotes ommit-
ed.)

C. Gunther, supra note 6, al 47-48."*

Limited guidance in these questions of
degree is provided in Travis v. Yaie &
Towne Manufacturing Co., 252 U.S. 60, 40
S.Ct. 228. 64 LEd. 460 (1920), and Austin v.

Out that's equality!”

Equality u not in regarding different
things similarly, equality is in regarding dif-
ferent things differently ”

T Robbins. Still Life With Woodpecker 97
(19110) See a/jo E Bodcnheimer. Power. L»w,
and Society 1ISO M (1973)
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New Hampshire, 420 U.S. 656.95 S.Ct. 1191.
43 L.Ed.2d 530 (1975). In Travis, the Court
found invalid a New York tax scheme
which, although it taxed residents and non-
residents at the same rate, granted New
York residents some exemptions which
were not available to nonresidents. In Aus-
tin, the operation of the tax provisions and
exemptions allowed the tax to fall “exclu-
sively or, the income of nonresidents, "
420 U.S. at 665,95 S.Ct. at 1197,43 LEd.2d
at 537-38 (emphasis supplied). The similar-
ity in the two cases is that the tax imposed
obligations directly related to one’s residen-
cy. In contrast, the Alaska exemption does
not automatically tax nonresidents to the
exclusion of residents. At the same time,
the exemption does substantially further
the legislative goals of assuring contribu-
tion from persons for the cost of govern-
ment before enjoying the full exemption,
and of achieving some degree of parity
between new taxpayers and those who have
made earlier contributions. In addition, the
legislation provides a means to continue to
train a competent staff of tax administra-
tors. The state could have provided an
exemption for all taxpayers, but still could
have required returns to be filed for train-
ing purposes. This would be of little value
for the state tax administrator! because
there would be no money at stake and it
would saddle individuals with an empty and
burdensome annual filing requirement
The present exemption, or a number of
alternative provisions, could substantially
achieve the legislative purposes.

In the area of taxation and socioeconomic
legislation, our function is not lo choose for
the legislature the provision that would
most precisely fit its stated purposes. We
need only look at whether the methods are
a rational means of achieving the goals.l7
Since the Alaska tax exemption does r.ot
discriminate between residents and nonresi-
dents and because it substantially meets its

17.  "The equal protection clause imposes no
rigid rule ol equality ol taxation Inequalities
which may result m singling out one particu-
lar class for a reduction m taxation are not
prohibited Only if thr dasnfication has no
rational bast* and is patently arbitrary mav it
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purposes, | would hold that the statutory
classification is rationally related to its le-
gitimate purposes. Thus. | would declare
the tax exemption statute to be valid, and
would reverse the judgment of the superior
court.

BURKE, Justice, dissenting.

I join in the scholarly dissent of my es-
teemed colleague, Mr. Justice Connor. For
the reasons that he has stated, | am satis-
fied that the tax exemption statute, AS
43.20.017(a) (c), violates none of the consti-
tutional provisions relied upon by the Zobels
and the superior court Thus, | too would
reverse.

Thomas WILLIAMS, Commissioner of
Revenue, and State of Alaska.
Appellants.

V.

Ronald M. ZOBEL and Patricia L. Zobel,
husband and wife, Appellees.

No. 5400.
Supreme Court of Alaska.

Oct. 24. 1980

Suit was brought by two residents for
declaration that the permanent fund stat-
ute, which provides for cash distribution of
income derived from the Permanent Fund
based on the number of yean an individual
has been a resident of the slate since Alas-
ka becatr*a stale, is unconstitutional. The
Superior Court Third Judicial District. An-
chorage. Ralph E. Moody, invalidated per-

be set slide a* unconstitutionally discrimina-
tory "
Deico Product* Caribbean. Inc. v Government
0" Virgin Wands 311 r 2d 1137. HOOOrdCir
19751
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SCHAFER v. VEST Alaska H69
Cite ¥) 640 P.2d 1169 (Atuki ISM)

Murian SCHAFER and State of
Alaska, Appellants,

V.
Rodney VEST, Appellee.
No. S-289.

Supreme Court of Alaska.

April 27, 1984.

Individual who became resident of
Btate shortly after statehood filed com*
plaint challenging constitutionality of state
"longevity bonus program." The Superior
Court, First Judicial District, Juneau. Wal-
ter L. Carpeneti, J., ruled that the program
was unconstitutional, and appeal was tak-
en. The Supreme Court held that state’s
"longevity bonus program,” under which
state residents over 65 years of age who
had been domiciled in Alaska for 25 consec-
utive years or more and who were domi-
ciled in Alaska when it was still a territory
were paid a monthly cash bonus, violated
equal protection provisions of the the Unit-
ed States Constitution.

Affirmed.
Burke, CJ., filed a concurring opinion.

Constitutional Law <*=234.5
Stales «=123

Stale's "longevity bonus program,” un-
der which state residents over 65 years of
age who had been domiciled in Alaska for
25 consecutive years or more and who were
domiciled in Alaska when it was still a
territory were paid a monthly cash bonus,
the purpose of which program was to pro-
vide that group of residents with a mone-
tary incentive to continue uninterrupted
residency in the state, violated equal pro-
tection provisions of the Fourteenth
Amendn ent to the United States Constitu-

1 AS 47.45.010—47.45.170.

2. The original legislation prouder, for a bonus
of J100 per month, (f 1ch. 205 SU 1972). In
1976 this amount was increased from 1100 to
1125 (am S >ch. 33 SU 1976); In 1978 ihe
amount was again increased to 1150 (am § 1ch.

tion. U.S.C.A. Const.Amend, 14; AS 47.*
45.010-47.45.170, 47.45.010(a).

Robert M. Maynard, Deborah Vogt, Asst.
Attys. Gen., Norman C. Gorsuch, Atty.
Gen., Juneau, for appellants.

Mark A. Sandberg, Henry J. Camarot,
Camarot, Sandberg & Hunter, Anchorage,
for appellee.

Before BURKE, CJ., and RABINOW-
ITZ, MATTHEWS, COMPTON  and
MOORE, JJ.

OPINION

PER CURIAM.

On April 6, 1984, we affirmed summarily
a trial court determination that Alaska's
Longevity Bonus Program1 violates the
equal protection provisions of the four-
teenth amendment to the Constitution of
the United States. We now state the rea-
sons for our decision.

The Longevity Bonus Program, created
in 1972, pays a monthly cash bonus to
qualifier Alaska residents.1 Persons who
qualify are those meeting three separate
requirements:

1. The individual must be age 65 or

over.

2. The individual must have been domi-
ciled in Alaska when it was still a
territory (on or before January’ 3,
1959).

3. The individ ia! mu«‘ have maintained
25 years of contiguous domicile in
the state or territory of Alaska.l

The sole purpose of the Longevity Bonus
Program, according to AS 47.45.170, is to
offer and provide qualified Alaskans "an

89 SU 1978); In 1980 ihe amount wa* in-
created to 1200 (am 5 1ch. 147 SU 1980); and
in 1981 ihe amount was ratted to us present
level of $250 (am f 1ch. 13SU 1981).

3. AS 47.45010(a).
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State.” 457 U.S. at 59, 102 S.Ct. at 2312,
72 L.Ed.2d at 677.

The purpose of the Longevity Bonus Pro-
gram is set forth in the Act. AS 47.45.-
170." The state’s brief extrapolates three
purposes from this statute:

1) To provide an incentive for those who
qualify to stay in Alaska so as not to
deprive new generations of Alaskans
of this cultural memory bank.

2) To provide compensation for past
hardship suffered in territorial days.

3) To prevent present hardship by pro-
viding those who qualify with the eco-
nomic means to remain in the state.

Despite the state’s effort of breaking down
the Act's statement of purpose into three
parts, the basic purpose of the legislation is
to provide a limited group of residents a
monetary ‘“incentive to continue uninter-
rupted residency in the state.” AS 47.45.-
170. Thus, it creates an exclusive class
that is to receive special benefits due to the
length of the class member's residence in
Alaska. Just like the permanent fund divi-
dend program, the Longevity Bonus Pro-
gram rewards citizens for past contribu-
tions: it "creates fixed, permanent distinc-
tions between ... concededly bona fide res-
idents, based on how long they have been
in the State." Zobel HI. 457 U.S. at 59,102
S.Ct. at 2312. 72 LEd.2d at 677.

Insofar as the first purpose is concerned,
the state’s basic premise is that the desig-
nated bonus recipients suffered a special
hardship living here when Alaska was a
territory and have a special memory which
merits a special award not available to oth-
er older Alaskans. It is this supposition
that living in territorial Alaska makes an
individual entitled to special legal stature
that is impermissible. The federal Consti-
tution prohibits states from making such
determinations. The basic predisposition to
take care of one's own—and no one else's—
is no longer a permissible goal for a state
that has joined the federal union.

8. AS47.45.170 i* vet out In full si note 4. mpra.

9. We would reach ihe ume result under snide
1, ttttion 1 of ihe Alatka Contiitution. which

This basic tenet of federalism was co-
gently expressed in Cole v. Housing Au-
thority of the City of Newport, 435 F.2d
807 (1st Cir.1970). In that case the First
Circuit invalidated under equal protection a
two year residency requirement for admis-
sion to federally-aided, low-rent, public
housing projects. In invalidating this resi-
dency requirement, the court stated:

[wje [do not] believe the goal of pro-

moting provincial prejudices toward long-

time residents is cognizable under a Con-
stitution which was written partly for the
purpose of eradicating such provincial-
T ism.
435 F.2d at 813.

The second purpose the state identifies is
"to provide compensation for past hardship
suffered in territorial days." Zobel IlI's
basic holding is that rewarding citizens for
past contributions is not a legitimate state
purpose. Zobel v. Williams, 457 U.S. ot
63, 102 S.CL at 2314, 72 L.Ed.2d at 679.
Thus, the purpose of the Act to compensate
this select class for past hardship is imper-
missible.

Finally, we are left with the state’s goal
of preventing present hardship to a select
group of senior citizens. Assuming it was
permissible for the state to provide benefits
to all bona fide residents over sixty-five,
the singling out of residents who were here
before 1959 and have resided here for 25
years is not rationally related to the goal of
providing assistance to the elderly. As a
class, bonus recipients do not suffer more
present economic hardship than those sen-
ior citizens who do not meet the program's
requirements. Accordingly, the Longevity
Bonus Program's classification does not
survive even the lowest level of judicial
scrutiny.

The judgment of the superior court is
AFFIRMED.*

BURKE. Chief Justice, concurring.

I concur in the court’s interpretation of
the requirements of the fourteenth amend-

provide* In part: *[A|ll pcrtont are equal and
entitled lo rqwil right*, opportunities jnd pro-
tectton under the law.*
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incentive to continue uninterrupted residen-
cy in the state."4

Rodney Vest became a resident of the
state of Alaska in April, 1959, approximate-
ly three months after statehood. On July
6, 1982, ho filed a complaint against Marian
Schafer, the administrator of the I/>ngevity
Bonus Program, and the State of Alaska.
At the time he filed suit. Vest waa 67 years
old. Vest alleged, among other things,
that the limiting of the longevity bonus to
persons domiciled in the territory on or
before January 3. 1959, and who have
maintained a continuous 25 year domicile
violates his right to equal protection of the
law.

On December 17, 1983, the superior court
entered a Memorandum of Decision and
Order. The superior court ruled that the
Longevity Bonus Program was unconstitu-
tional under the equal protection clause of
the United States Constitution.* The trial
court then held that the unconstitutionality
of the residency requirements was not sev-
erable from the rest of the program.* That
is, it rejected Vest’s argument that the
offending provisions could be severed,

4. AS 47.43.170 states:
The sole purpose ol Otis chapter it to offer and
provide all law-abiding Alaskans capable of
managing their own affair* who have main-
tained a domicile in the itate for at least 23
years and have reached a retirement age of
65. an incenti\-e to continue uninterrupted resi—
dency in the state. Under ito circumstances
shall this chapter be considered a form. type,
or manner, of public relief. Bonuses made
under this chapter are not predicated on need
even though they may appear to provide sup-
plemental income to some qualified persons
who would otherwise be forced to become
responsibilities of the state. The legislature
further finds and states that this legislation
recognites the economic hardships suffered
by i.iany elderly Alaskans. Alaskans who
through thetr tenacity and perseverance mold-
ed Alaska as we know it through skillful appli-
cation of their talents. These pioneers are the
tame Alaskans, who in the prime of their life
were in effect treated at second-class cittrens
by the federal government and who paid
much of their hardearned income to a
government in which they did not have the
right to participate through the power of the
ballot. The legislature alto <aware of the
(ael that many of these pioneers have been

680 PACIFIC REPORTER, 2d SERIES

thereby opening the program to all bona
fide Alaaka residents over age 65. Accord-
ingly, the trial court enjoined the state
from enforcing the Longevity Bonus Pro-
gram.

The state appeals the superior court's
holdings that the 25 year residency require-
ment and preJnnuary 3, 1959 domicile re-
quirement violate the equal protection
clause of the federal Constitution.

Resolution of this challenge is controlled
by the United States Supreme Court’s deci-
sion in Zobel v. Williams, 457 U.S. 55, 102
5.Ct. 2309, 72 LEd.2d G72 (1982) [Zobel
[11). There, eight Justices held that Alas-
ka’s permanent fund dividend program Tvi-
olated the federal Constitution. The major-
ity opinion of the Court found that the
state's objective—"to reward citizens for
past contributions”—was "not a legitimate
state purpose.” 457 U.S. at 63,102 S.Ct. at
2314.72 LEd.2d at 679. After Zobel Ill, it
is clear that the federal Constitution will
not tolerate a state benefit program which
"creates fixed, permanent distinctions be-
tween ... concededly bona fide residents,
based on how long they have been in the

forced to live out their retirement years in
areas far away from the Und they fovtd and
nurtured and thereby also suffering, in many
vases, the loss of familial relationship with
their own kin. an experience that is sad and
frustrating to them as well as depriving new
generations of Alaskans of the benefits of
thetr wisdom id experience. This IcgitUtlon
hopefully will provide our pioneer* with the
economic means to remain In and conOnuc lo
serve their state and to enjoy the opportunity
of aiding the new Alaskan In making this state
truly The Great Land.'
(Emphasis added).

3. VS. Const, amend. XIV. S I. The court found
it unnecessary to address Vests funher conten-
tion that the program also violates his state
equal protection right*, under Alaska Const, an.

11 I

6. The statute itaelf contains a nor. severability
clause, which specifically prohibits any pan of
ihe statute from being enforted if any ponton
of It is found unconstitutional. See| 2. ch- 203.
SU 1972,

7. Under this program, each adult received one
dividend unit lot each year ol residency subse-
quent to 1939.
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ment, and ita decision to affirm the judg-
ment of the superior court. | would base
our decision, however, on independent state
grounds.

Alaska's founding fathers were not con-
tent merely to echo the requirements of the
fourteenth amendment, which guarantees
all persons "equal protection of the laws.”
They intended to provide the citizens of
this state with broader protection than they
are entitled to under the Constitution of the
United States. Thus, they adopted a provi-
sion IhAt is quite different in its terminolo-
gy, declaring "that all persons are equal
and entitled to equal rights, opportunities,
and protection under the law." Article I,
section 1, Alaska Constitution (emphasis
added).

The proceedings of the Alaska Constitu-
tional Convention make it abundantly clear
that this difference ia one of substance,
rather than mere style. Delegate Awes,
for example, in explaining this choice of
language to the Convention, stated: "We
do m»an all three [guarantees]. | think
(such language] means (people] are entitled
to equal rights, equal opportunities, and
equal protection under the law.” 5 Pro-
ceedings of the Alaska Constitutional Con-
vention 3863 (February 3, 1956) (emphasis
added). Delegate Johnson, phrasing it
somewhat differently, slated: "There are
two things that are provided for here. One
is that all persons are equal under the law
and the other is that they are entitled to
equal rights and opportunities under the
law. They are two separate and distinct
things." Id. at 1293 (January 5. 1956).

The Longevity Bonus Program, regard-
less of what might be said in ita defense
under federal notions of equal protection,
fails to provide many citizens of the state
with equal nghts and opportunities, con-
trary to the express provisions of article I.

The f?rogram In ihit case U dluinguuhable
from the permanent fund dividend dittnbution
Blan that wai before us tn U'tllumt » 1om . 419

UM Ib laska 1950) reverted <571S 55, 102
SCt. 2309. 72 LEd.2d 67 1992} There. we
observed, the terms of the (dividend
dlstrlbutlon m, tl ts clear that there is no

‘nder t
gra
absolute de;l Anew resident s immediately
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section I. It ia intended, in fact, to &< just
the oppo-.ite. Persona who were not domi-
ciled in Alaska prior to January 3,1959, are
automatically and forever barred from
sharing in the program’s monetary bene-
fits." Even those thus qualified must meet
the additional requirement of 25 years of
continuous domicile. Thus, the program
applies only to a select class, for which one
qualifies solely on the basis of the date of
his or her arrival in Alaska, followed by a
prescribed period of continuous domicile. 1
see no substantial relationship between
these requirements and any legitimate
state purpose. See State v. Erickson, 574
P.2d 1, 11-12 (Alaska 1978) (equal protec-
tion analysis under the Alaska Constitution
explained).

Thus, | would affirm the superior court’s
judgment on the ground that the Longevity
Bonus Program violates article I, section 1
of the Alaska Constitution. It does so be-
cause it denies Vest and the members of
the class nghts and opportunities equal to
those given to other citizens of the state,
for reasons that are impermissible. This is
the case whether or not our interpretation
of the requirements of the fourteenth
amendment is correct, since article I. sec-
tion 1 provides express guarantees beyond
those contained in the fourteenth amend-
ment.

Our duty, as | see it. ia to look frst lo
the requirements of the Alaska Constitu-
tion. If tho protection sought ia afforded
by lhat document, it becomes irrelevant
whether or not the same protection is pro-
vided by the Constitution of the United
States.

eligible (or tom* ﬁortlon of a dividend, and this

new teudentt ac |evement of the level oi divi-
dends currently he Iya ong term reud
t* only a manifr of ela 619 P2d at AM

In the cat* at bar. one who wu not domiciled
In Alaska on oe before January J. 19'19 can
rr;]ever qualify (oe receipt of longevity bon » pay-
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UNITED STATES DISTRICT COURT
DJSACTA"FA"LASKA

By Deputy

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

JIDITH ANDRESS,
No. A82-307 CIV

Plaintiff,
VvV S.

FRED J. BAXTER, MILDRED FINDINGS OF FACT, CONCLUSIONS
BANFIELD, THELMA BUCHHOLDT - OF LAW. AND ORDER

LEE DEMMERT, THELMA LANGDON

MARY ELIZABETH LOMEN,

JOHN MALONE*,*"JOHN SHIVELY,

BLANCHE WALTERS, WALTER WARD.

KERRY ROMESBURG AND THE

ALASKA COMMISSION ON

POSTSECONDARY EDUCATION,

Defendants.

This matter 1is before the court on cross-motions for
summary judgment by plaintiff Judith Andress and by defendants®
Baxter, et al. After hearing oral argument on August 8, 1983,

and after reviewing the pleadings, affidavits, depositions,

1
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memoranda, and ocher material submitted by che parties, | find

. that there are no genuine issues of material fact in dispute and

that the matter is appropriate for disposition by summary
judgment. With respect to the disposition of the cross-motions
for summary judgment, the court enters the following findings of

fact and conclusions of law.

FINDINGS OF FACT

1. The Alaska Scholarship Loan Program makes
available up to $6,000 per year to undergraduate or vocational
students, and up to $7,000 per year for graduate students.

2. The money nay be used atapproved post-secondary
institutions anywhere in the world.

3. An undergraduate may borrow up to $30,000 while
an undergraduate, and $35,000 while a graduate, with a combined
total of eight years of borrowing as long as no more than five
years of loans are graduate loans. Consequently, the limit on
available loan money is $53,000 ($35,000 graduate, $18,000
undergraduate).

A. Alaska loans are to be repaid at 5Z interest, and
the borrower has ten years to repay chedebt.

5.There 1s no needs test associated with the loan.

6. The borrower makes no payments while the borrower
is in school, during the first year after ceasing full-time
11111

1

«



10
1n
12
13
14
15
16

17

19
2
21
2
2
24

25

20

study, and during approved.deferment periods. These periods of
deferment do not count toward the ten-year repayment cycle.

7. Alaska is the only state to offer a general loan
program in addition to the Federal Guaranteed Student Loan
Program (GSL).

8. The GSL 1s also available in Alaska.

9. The GSL offers a maximum of $2,500 per year for
undergraduates, $5,000 per year for graduates, with a maximum
combined total of $25,000. Interest on the loan at the time
this action commenced was 9Z, and a needs test must be met in
order to have interest payments deferred while in school.

10. Additional individual criteria are set by the
individual banks (e.g., the borrower must be a regular bank
customer, have a minimum grade point average, etc.). /"Ail
tut uolL residency requirements vary, they usually requii one
year"s residen/e for qualif 7ration.

1-. Alaska ™ scholarship loan program is the most

generous loan program in the nation.

12. In addition to being accepted at a qualifiec

institution, the or.ly requirement for qualification for the
Alaska loan is that a person must be both
(1) "a resident of the state at the time of
application” (AS 14.A3.125(a)); and
(2) "a resident of the state for at least two
years at the time of application for the

loan." (AS 14.43.125(b)).
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13.  Plaintiff Judith Andress was a resident of the
State of Alaska for 14 months at the time of her application for
an Alaska student loan.

14. Ms. Andress, at the time of application, had an
intent to make Alaska her home.

15. Ms. Andress was denied an Alaska scholarship loan
solely because of the two year residency requirement in
AS 14.43.125(b).

16. There 1is evidence of "loan-shupping”
among students in the Western states.

17. Students as a class are highly mobile.

CONCLUSIONS OF LAW

Uu.S. 371, 388 (1978); Hawaii Boating Ass"n v. Water
Transportation Facilities, 651 F.2d 661 (9th Cir. 1981).
2. A "citizen", "domicilliary"™, or "bona fide
resident”™ 1s a person who
(@) physically resides in the state; and
(b) has an intent to remain in the state and make
it his or her home indefinitely.
Hargani v. Sanders, 453 A.2d 501, 503 (Maine 1982).
3. A state may impose a reasonable objective test

for determining whether a person who resides iIn the state 1is

1
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actually a "bona fide" resident. This test may include a
reasonable period of residence iIn the state. Martinez v. Bynum,

U.S. _ , 51 U.S.L.W. 4524, 4525-4526 (May 2, 1983);
Michaelson v. Cox, 476 F. Supp. 1315, 1319 (S.D. lowa 1979);
Montgomery v. Douglas, 383 F. Supp. 1139 (D. Colo. 1974); Starns
v. Malkersou, 326 F. Supp. 234 (D. Minn. 1971) atfld mem. 401
U.S. 955 (1971).

4. A durational residency requirement for prov
the "bona fides™ of residence, 1f reasonable under the Equal
Protection Clause of the United Stxtes Constitution, does not
violate the Citizenship Clause of the United States
Constitution, The Slaughter House Cases, 83 U.S. 36 (1873), nor
does 1t create an irrebuttable presumption in violation of the
Due Process Clause. Vlandis v. Kline, 412 U.S. 441 (1973);

Black v. Sullivan, __ F. Supp. givil 80-0164-P (D. Maine,
March 31, 1983).

.p loans
6. A durational residency requirement for the
student loan program t|ght,

deny access to a 1aBW8HIWA8B|jJBgWrnor inpllc»« a
suspect class. Consequently, it is to be reviewed under che

. N ||

| fcag|3 test of the Equal Protection Clause. Martinez

v. Bvnun. U.S. , 51 U.S.L.U. 4524, 4525-4526 (1983);
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Hawaii "Boating Ass"n v. I-Jater Transportation Facilities, 651
F.2d 661 (9th Cir. 1981); Black v. Sullivan. __ F. Supp.
Civil 80-0164-P (D. Maine, March 31, 1983); Kuhn v. Vergeils,
558 F. Supp. 2A (D. Nev. 1982).

7. The two year duracional residency requirement 1in
AS 1A .43.125 1s a reasonable cest for che "bona fides" of
residency, particularly since

(@) ic is che mosc generous scudenc loan program
in che nation;

(b) scudencs are, as a class, a mobile population
(see also Vlandis v. Kline, 412 U.S. 441, 452
(1973);

(c) there 1is evidence of loan shopping among
scudencs in ac lease che Wescern Uniced
StaCes; and

(d) che money, up co $53,000, can be caken back
out of state for up to eight years and spent
at a qualified institution anywhere 1in the
world.

8. AS 14.43.125 does not violate the Federal
Constitution®s Equal Protection, Citizenship, or Due Process
Clauses.

ACCORDINGLY,

Plaintiff Judith Andress® motion for summary judgment
iI- DENIED;

1
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Defendants®™ liaxter, et al. motion for summary judgment
IS GRANTED.

The clerk is directed to enter judgment 1in favor of
defendants and dismissing plaintiff*s causes of action and

claims for relief with prejudice.

IT IS SO ORDERED THIS DAY OF

, , 1983.

William P. Gray *
United States District Judge

cc: ykon Zobel
awv  “4fobert Maynard
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2EFORE:

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

THE HONORABLE WILLIAM P. GRAY,

DISTRICT JUDGE,

SENIOR U. S.

CENTRAL DISTRICT OF

CALIFORNIA SITTING BY DESIGNATION

JUDITH ANDRESS,

VS.

FRED J. BAXTER,
THELMA BUCHHOLDT,
THELMA LANGDON,
LOMEN, JOHN MALIME,
TERRY STIMSON,
BLANCHE WALTERS,
KERRY ROMESCURG AND THE ALASKA

PLAINTIFF,

COMMISSION ON POSTSECONDARY

EDUCATION,

REPORTED

BY:

DEFENDANTS.

MILDRED 3ANFIELD,
LEE DEMMERT,
MARY ELIZA3ETH
JOHN SHIVELY,
DOMNIS THOMPSON,

WALTER WARD,

NO.

REPORTER™S TRANSCRIPT

MONDAY,

AUGUST 2,

1933

A82-307

CROSS-"-"0T IONS FCR SU* ®MARY JUDGMENT

JANIS G.

ROLLER

CIvIL
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9:05
MONDAY. AUGUST S. 1983

PgOCEEOTINSG

THE CLERK: ITEM NUMBER 1/ A82-307 CIVIL, JUDITH
ANDRESS VERSUS FRED J. BAXTER, ET AL.

COUNSEL, WOULD YOU STATE YOUR APPEARANCES FOR THE
RECORD.

MR. ZC3EL: I AM ROM ZOBEL. I AM THE ATTORNEY FOR
THE PLAINTIFF, JUDITH ANDRESS.

MR. MAYNARD: ROGERT MAYNARD, ASSISTANT ATTORNEY
GENERAL FOR THE STATE OF ALASKA. . AM REPRESENTING DEFENDANT
3AXTER, ET AL.

THE COURT: ALL RIGHT. THIS IS A CROSS MOTION -OR
SUMMARY JUDGMENT, IS 1T NOT?

MR. ZOEEL: YES. YOUR HONOR. THERE IS A MOTION FOR
A CERTIFICATION OF A CLASS ACTION.

THE COURT: OH, YES.

MR. ZCBEL: THAT I WISH TO WITHDRAW ON THE PART OF
THE PLAINTIFF.

THE COURT: DU WISH TO WITHDRAW?

MR. ZCBEL: THAT IS CORRECT.

THE COURT: ALL RIGHT. THAT IS SATISFACTORY, MR.
MAYNARD?

MR. MAYNARD: NO OBJECTION.

THE COURT: ALL RIGHT. THE MOTION FOR ESTABLISHMENT
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OF A CLASS ACTION WILL 3E WITHDRAW, AND WE WILL REVERT TO
THE MOTION FOR SUMMARY JUDGMENT.

CALL THE OTHER CASE MOMENTARILY. WouLD YOU CALL THE
OTHER CASE.

CD ISCUSSI ON REGARDING ANOTHER CASE ON CALENDAR.)

THE COURT: NOW, THE MOTION FOR SUMMARY JUDGMENT:
GENTLEMEN, I HAVE READ THE PAPERS, WHICH ARE THOROUGHLY
PRESENTED, AND I HAVE DEVELOPED SOME INITIAL ATTITUDES ASOUT
THE MATTER WHICH I NORMALLY EXPRESS SO THAT COUNSEL WILL
KNOW WHO HAS THE LABORING OAR. IF YOU FIND THAT SATISFACTORY,
I WiLL GIVE YOU WHAT I HAVE LEARNED.

FIRST, WITH RESPECT TO SECTION .125: AS I UNDER—
STAND IT, BUT FOR THAT STATUTE, I COULD COME TO ALASKA FROM
WASHINGTON ON SUNDAY, ANNOUNCEI AM HERE AS A PERMANENT
RESIDENT, MY DOMICILE [ISHERE, THIS IS MY HOM.F. AND ON
MONDAY I COULD APPLY FOR ONE OF THOSE BENEFICIAL LOANS FOR
A SCHOLARSHIP, ONE OF THOSE LOANS REFERRED TO IN THE
STATUTE, AND 3E GRANTED THE LOAN, AND ON TUESDAY GO BACK DOWN
TO THE UNIVERSITY OF WASHINGTON, IN SEATTLE, AND MATRICULATE
IN THE COURSE OF 3I10LOGY. I CON"T KNOW WHETHER IT IS JUST
FOR GRADUATE STUDENTS OR UNDERGRADUATE. CUT ANYWAY, 1 COULD
MATRICULATE THERE, USE THE LOAN MONEY, AND NEVER SET FOOT IN
ALASKA AGAIN.

IT SEEMS TO MEIT IS REASONABLE FOR THE STATE OF

;LA3KA TO SAY WE WANT TOMAKE SURE THAT ANYBODY WHO RECEIVES
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OUR MUNIFICENT LOAM IS A DOMICILIARY OF ALASKA, AMO WE WANT
THEM TO PROVE THAT. AND THE CEST WAY WE KNOW OF PROVING
THAT, RATHER THAN A SUBJECTIVE REPRESENTATION, IS FOR THE
PERSON TO LIVE HERE FOR A REASONABLE TIME.

MY UNDERSTANDING IS THE SUPREME COURT HAS ALREADY
HELD THAT A YEAR, A YEAR PREBENEFIT QUALIFICATION IS
SATISFACTORY, BUT IT DOES SEEM TO ME THAT UNDER THESE
CIRCUMSTANCES A REQUIREMENT THAT A PERSON BE HERE FOR TWO
YEARS TO DEMONSTRATE THE EXPRESSED INTENTION OF BECOMING A
RESIDENT IS NOT UNREASONABLE.

ONE OF THE PLAINTIFF®S CRITICISMS IS THAT THIS STATUTE
SEEKS TO PREVENT OR CURTAIL IMMIGRATION. I DON"T SEE THAT
AT ALL. THIS 1S NOT LIKE THE CASE IN WHICH THE STATE MADE
A RESIDENT REQUIREMENT FCR THE RECEIVING OF WELFARE BENEFITS.
NATURALLY, IF A PERSON IS ON HIS UPPERS AND HAS NO JOB OR
NO MEANS OF SUPPORTING HIMSELr, HE CAN"T GO TO ANOTHER STATE
— AND DEPENDS ON WELFARE - HE CAN"T GO TO ANOTHER STATE AND
EXPECT TO GET WELFARE BENEFITS, HE IS NOT GOING TO GO. BUT
I CAN"T SEE HOW THIS STATUTE POSSIBLY WOULD DETER
IMMIGRATION. -

IN THE FIRST PLACE, WHAT DO WE CALL THOSE FEDERAL
BENEFITS, THE INITIALS, THEY HAVE THEM IN ALASKA JUST LIKE
ANY OTHER STATE. I ALSO BELIEVE THAT -- AND THE AVOWED
PURPOSE IS NOT TO PREVENT IMMIGRATION AS IT WAS IN THAT CASE

INVOLVING THE WELFARE. THE AVOWED PURPOSE IS SIMPLY TO MAKE,



TO REQUIRE A PERSON TO DEMONSTRATE THAT HE IS A DOMICILIARY.

I AM INCLINED TO AGREE WITH THE DEFENDANT. IN FACT,
I GUESS WE ALL KNOW THIS IS THE MOST GENEROUS PROGRAM IN THE
NATION AND THERE IS KNOWN TO 3E LOAN SHOPPING BY STUDENTS.

STUDENTS ARE A NOTORIOUSLY MO3ILE POPULATION. I THINK THAT
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IT IS NOT UNREASONABLE FOR THE LEGISLATURE TO SAY WE WANT IT

TO BE DEMONSTRATED BY CONDUCT, AS BEST CAN BE DONE, THAT A

PERSON INTENDS TO BE A PERMANENT RESIDENT. I AM RECOGNIZING

IT 13 STIPULATED IN THIS CASE THAT THE PLAINTIFF IS A

PERMANENT RESIDENT, IS A DOMICILIARY. THAT IS TRUE, ISN'T

IT?

MR. MAYNARD: CORRECT, YOUR HONOR.

THE COURT: BUT I THINK THAT IT IS REASONABLE TO

HAVE A STATUTE THAT WOULD FIT EVEP.Y30DY. THIS ONE IS

STIPULATED TO BE A PERMANENT RESIDENT, BUT TOMORROW THERE

MAY COME A PERSON WHO MAKES THE SAM™ REPRESENTATIONS. IT

WouLD BE HARD FOR THE AUTHORITIES TO SAY, WELL, MS. ANDRESS

A PERMANENT RESIDENT, BUT MR. GRAY, WELL, WE HAVE SOME
DOUBT ABOUT HIM; SO SHE GETS THE LOAN AND HE TOESN'T.
I THINK THERE 1S A PRECONDITION TO GETTING THE LOAN THAT
ISN"T UNREASONABLE.

SO 1 THINK THE PLAINTIFF HAS THE LABORING OAR.

YOU WANT TO START PULLING?

DO

MR. ZOBEL: IT IS VERY CLEAR 1 HAVE A LABORING CAR.

THANK YOU, YOUR HONOR.
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LET S, FIRST OF ALL, GO TO THE ISSUE OF WHAT IS
2 THE PURPOSE OF THE STATUTE. WE ARE QUITE AWARE THAT THE
3 STATE CONTENDS THAT THIS IS AN ATTEMPT TO HAVE A STANDARD
4 FOR PROOF OF DOMICILIARY STATUS. WE rtAVE NO DISAGREEMENT
S5 THAT THE STATE OF ALASKA CAN LIMIT ITS STUDENT LOANS TO
6 DoOMIC ILIARIES. THERE IS NO DISAGREEMENT WITH THAT.
! WE ALSO DO NOT DISAGREE THAT THE STATE COULD
8 IMPOSE A REASONABLE LENGTH OF TIME AS ONE ELEMENT OF PROOF
9 OF DOMICILIARY STATUS.
10 WHAT WE DISAGREE WITH IS WHETHER THAT LENGTH jF
I TIME CAN BE TWO YEARS IN LENGTH. MO FEDERAL COURT IN THE
12 COUNTRY HAS UPHELD TWO YEARS IN LENGTH AS A REASONABLE TEST

13 OF DOMICILIARY STATUS.

14 THE COURT: OUT ONE YEAR HAS SEEN UPHELD, HAS IT
15 NOT?

16 MR. ZOBEL: ".HAT 1S CORRECT, YOUR HONOR.

17 THE COURT: ALL RIGHT. THEN YOU SAY YOU COULDN®T

18 coMPLAIN ABOUT ONE YEAR, BUT YOU SAY AS A MATTER OF LAW

19 Two YEARS 1S UNREASONABLE.

20 MR. ZOBEL: THAT IS CORRECT.
21 THE COURT: I DON"T QUITE UNDERSTAND THE RATIONALE
22

THERE. THERE HAS TO BE A RATIONAL RELATIONTHIP BETWEEN THE
23 REQUIREMENT AMD THE REASONABLE PURPOSE. IF ONE YEAR IS
24 VALID, HOW CAN I SAY THAT TwWO YEARS IS INVALID?

25 MR. ZOBEL: AS THE DURATIONAL PERIOD BECOMES

*M e *
= oo ®
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longer and the state 1is using it as a definition of who 1is

A NONRESIDENT AND WHO IS A RESIDENT, AMD IT BECOMES LONGER,

THE STATE IS SWEEPING MORE AND MORE BONA FIDE RESIDENTS,
SUCH AS MY CLIENT, INTO THAT DEFINITION AND, IN EFFECT,
DECLARING SONA F1DE RESIDENTS TO 3E NONRESIDENTS. SO A
LINE DOES HAVE TO EE DRAWN, AND BECAUSE THE LENGTH OF TIME
THAT 1S CHOSEN BY THE STATE IMPLICATES [IMPORTANT RIGHTS
THAT ARE ESSENTIAL TO THE UNITY OF THE COUNTRY, I BELIEVE
THAT THIS COURT CAN SAY THAT THERE 15 A  <OINT AT WHICH THE
LENGTH OF TIME HAS NO - IT DOESN"T REFLECT THE FACT OF
DOMICILE.

THE COURT: IMPORTANT RIGHTS ESSENTIAL TO THE
UNITY OF THE COUNTRY, WOULD YOU EXPLAIN THAT A LITTLE BIT.

MR. ZOBEL: THE FIRST LINE OF THE FOURTEENTH
AMENDMENT SAYS THAT PERSONS ARE THE CITIZENS OF THE STATE

IN WHICH THEY RESIDE; AND, THEREFORE, THE LEGISLATURE"S

IMPOSITION OF DEFINITIONS OF WHO RESIDES HERE AND WHO DOESN®T

IMPLICATES SPECIFIC TEXTS OF THE UNITED STATES CONSTITUTION.

THE CITIZENSHIP THAT IS GRANTED PERSONS IN THE COUNTRY AND

TO THE PEOPLE THAT COME HERE TO LIVE IN ALASKA IS NOT GRANTED

BY THE LEGISLATURE OF ALASKA, AND IT IS NOT A PARTIAL
CITIZENSHIP OR SOME WATERED-DOWN CITIZENSHIP.

THEREFORE, THE STRINGENCY UNDER WHICH THIS
REQUIREMENT SHOULD BE REVIEWED, WE BELIEVE, IS MORE THAN

JUST A RATIONAL 3A5IS. NOW, WE DO NOT BELIEVE THAT IT IS
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RATIONAL, OUT WE WOULD NOT AGREE W TH THE STATE THAT IS
WHERE THE TEST NECESSARILY LIES.

IF 1 MAY BAC; UP FOR JUST A MOMENT, YOUR HONOR,

AND GO TO THIS ISSUE OF WHAT IS THE PURPOSE HERE, IT IS VERY
CLEAR cROM THE CASE LAW THAT FISCAL AND ADMINISTRATIVE
CONCERNS AND INHIBITING MIGRATION OR REWARDING FOR PAST
CONTRIBUTIONS ARE NOT PURPOSES THAT WILL SUPPORT A DURATIONAL
RESIDENCY REQUIREMENT.

THE COURT: ADMINISTRATIVE CONVENIENCE, REWARDING
FOR PAST CONTRIBUTIONS AND WHAT IS THE THIRD?

MR. ZOBEL: INHIBITING MIGRATION.

THE COURT: SURE, SURE.

MR. ZOBEL: THE ONLY THING THAT WILL SUPPORT THE
DURATIONAL RESIDENCY REQUIREMENT IS WHETHER IT IS A LEGITIMATE
TEST OF BONA FIDE RESIDENCY.

THE COURT: UM-HUM.

MR. ZOBEL: I THINK NOTHING DEMONSTRATES MORE WHAT
THE PURPOSE OF THIS LAW IS THAN THE ARGUMENTS OF THE
DEFENDANTS THEMSELVES. THE ARGUMENT THEY MAKE IS THAT THIS
IS THE MOST GENEROUS STUDENT LOAN PROGRAM IN THE COUNTRY.

THE COURT: YES.

MR. ZOBEL: THEREFORE, ALASKA SHOULD BE ENTITLED TO
HAVE A LONGER DURATIONAL RESIDENCY REQUIREMENT THAN WHAT THE
REST OF THE COUNTRY HAS. THERE IS NO RELATIONSHIP BETWEEN

THE SIZE OF THE LOAN AND THE PROOF OF FACT OF DOMICILS.



THE COURT: THE ®".0RE GENEROUS A LOAN PROGRAM, TH
MORE LIKELY IT IS THAT A PERSON WHO IS NOT A BONA FIDE %,
RESIDENT WILL TRY TO COME 70 ALASKA TO TAKE ADVANTAGE OF 1
ISN*T THAT A REASONABLE SYLLOGISM?

MR. ZOBEL: THAT IS A REASONABLE SYLLOGISM. 1
WOULD NOT AGREE THAT THAT IS A LEGITIMATE CONCERN OF THE
STATE Oﬁ ALASKA. I THINK THAT THE U. S. SUPREME COURT HA*

! |
MADE IT VERY CLEAR THAT THE RIGHT TO TRAVEL, THE RIGHT TO

MIGRATE IS NEARLY UNCONDITIONAL, AND A PERSON CAN COME TO |
THE STATE BECAUSE WE HAVE GOOD ROADS, BECAUSE WE HAVE A
GOOD ECONOMY, BECAUSE WE HAVE WELFARE 3ENEFITS THAT ARE
HIGHER, BECAUSE WE HAVE AN EDUCATIONAL SYSTEM THAT PEOPLE
WISH TO ATTEND, AND THE REASON THAT PEOPLE COME HERE IS N
SOMETHING THAT THE STATE OF ALASKA IS CONCERNED ABOUT.
THEY CAN"T CONDITION THAT RIGHT.

THE COURT: BUT THEY CAN CONDITION THAT RIGHT 1
HAVING LIVED HERE A YEAR. *

MR. ZOBEL: I AGREE THAT THE CASE LAW STATES tt

ONE YEAR 1S JUDGED TO BE - |
: * i
THE COURT: IT CERTAINLY WOULD BE REASONABLE T(

SAY IN ORDER FOR A PERSON TO DEMONSTRATE HIS DOMICILE, HI

TO STAY HERE A WEEK EEFORE ﬁE APPLIES ESR A LOAN.

3

" IT HA
DETERMINED THAT HE FAS TO STAY HERE BEYOND A YEAR IN ORD
TO BE ABLE TO APPLY FOR CERTAIN BENEFITS. THE GFEAT TRO

THAT 1 HAVE IS SAYING THAT ONCE VOU GET BEYOND A YEARJT.



SHE IS A RESIDENT OF ALASKA.

MR. ZOBEL: THAT IS CORRECT,YES.

THE COURT: AND IN ORDER FOR HER TO GET
DOMICILIARY 3ENEFITS IN ALASKA SHE HAS TC HAVE BEEN HERE
YEARS; SO THERE IS THAT GAP WHERE SHE IS NOT ENTITLED TO
DOMICILIARY BENEFITS OF ANY STATE.

MR. ZO3EL: THAT®"S CORRECT.

THE COURT: I WILL ASK THE DEFENDANTS ABOUT THA

MR. ZCBEL: ALSO ON THIS MATTER CF THIS 1S THE
MOST GENEROUS STUDENT LOAN PRO3ARM- AND OUR ARGUMENT IS
THAT IS IRRELEVANT - IF THAT IS ACCEPTED, |IF THE GENERGS =
OF THE PROGRAM HERE IS SAID TO HAVE SOME IMPACT UPON THE
LENGTH OF DURATIONAL RESIDENCY THAT CAN BE REQUIRED, THEN
WE ARE LEFT WITH THE SITUATION CF wHAT |IF THE LEGISLATURE
DOUBLES IT? DOES THAT MEAN THEY CAN DOUBLE THE DURATIONAL
REEIDENCX*REQUIR%MQNTS? WHAT IF THEY GAVE AWAY A MILLIOﬁ
DOLLARS? DOES THAT MEAN THAT THEY HAVE A 20-YEAR REQUIREME
OF-COURSE.NOT

THE GENEROSITY OF THE PROGRAM HAS NO RELATIONSHIP
TO THE FACT OF DOMICILE OR THE FACTORS THAT GO INTO PROVING
IT. THE DEFENDANTS HAVE ALL KINDS OF OTHER TESTS FOR
WHETHER PEOPLE ARE DOMICILIARIES. THEY ASK PEOPLE WHO
APPLY FOR LOANS WHETHER THEY HAVE HOMES HERE JOBS. WHETHER
THEIR KIDS GO TO SHCCOL, WHETHER THEY HAVE RELATIVES HERE

WHETHER THEY HAVE LICENSES FOR THEIR CAR HERE, WHETHER THEY

PAY TAXES HERE. THERE ARE ALL OF THESE FACTORS THAT GO "INTO



SHE. IS, A RESIDENT OF ALASKA.

MR. ZOBEL: THAT 1S CORRECT, YES. i

. THE COURT: AND IN ORDER FOR HER TO GET
. »

DOMICILIARY BENEFITS IN ALASKA SHE HAS TO HAVE BEEN HERE TWO
YEARS; SO THERE IS THAT GAP WHERE SHE IS NOT ENTITLED TO
DOMICILIARY BENEFITS OF ANY STATE.

MR. ZOBEL: THAT"S CORRECT.

THE COURT: I WILL ASK THE DEFENDANTS ABOUT THAT.

MR. ZOBEL: ALSO ON THIS MATTER OF THIS 1S THE
MOST GENEROUS STUDENT LOAN PROGARM - AND OUR ARGUMENT IS
THAT IS IRRELEVANT - IF THAT IS ACCEPTED, |IF THE GENEROSITY

OF THE PROGRAM HERE 1S SAID TO HAVE SOME [IMPACT UPON THE

LENGTH OF DURATIONAL RESIDENCY THAT CAN BE REQUIRED, THEN

f t «$
WE ARE LEFT WITH THE SITUATION OF WHAT IF THE LEGISLATURE
/ *
DOUBLES® IT? _DOES THAT MEAN THEY CAN DOUBLE THE DURATIONAL
)2 "

RESIDENCY REQUIRENENTS? WHAT |IF THEY GAVE AWAY A MILLION

DOLLARS? DOES THAT.MEAN THAT THEY HAVE A 20-YEAR REQUIREMENT
*- *lf fe ., 9'
of course.not; Ik ; \ y ' Vv

-;Y:., ;THE GENEROSITY OF THE PROGRAM HAS NO RELATIONSHIP
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TO THE FACT OF DOMICILE OR THE FACTORS THAT GO [INTO PROVING
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IT. THE DEFENDANTS HAVE ALL KINDS OF OTHER TESTS FOR

WHE}HER PEOPLE ARE DOMICILIARIES THEY ASK PEOPLE WHO ‘0
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APPLY FOR LOANS WHETHER THEY HAVE HOMES HERE, JOBS, WHETHER
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THEIR KIDS GO TO SHCOOL, WHETHER THEY HAVE RELATIVES HERE,
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WHETHER THEY HAVE LICENSES FOR THEIR CAR HERE, WHETHER .THEY"
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PAY TAXES HERE "THERE ARE ALL OF THESE FACTORS THAT GO INTO
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DETERMINING WhLTHER THOSE PEOPLE TRULY LIVE HERE.

BUT IF YOU HAVE NOT BEEN HERE TWO YEARS, THAT IS
THE END OF THE [INQUIRY. IT IS NOT JUST ONE ELEMENT.
FOR EXAMPLE, |IF WE HAD A TWO-YEAR RE3UTABLE PERIOD, THAT
WOULD EVEN BE A DIFFERENT SITUATION. AT LEAST THEN SOMEONE
LIKE MY CLIENT WOULD BE GIVEN THE OPPORTUNITY TO SHOW
THROUGH THESE OTHER FACTORS THAT SHE SATISFIES ANY FACTUAL
TEST OF DOMICILE.

THE CCUP.T: WELL, IF YOU CARRY THAT TO AN
EXTREME, THAT WOULD MEAN THAT NO TIME PERIOD 1PSO FACTO
REQUIREMENT WOULD BE POSSIBLE. SHE SHOULD BE ABLE TO SHOW
ON MONDAY, AFTER HAVING CCME SUNDAY, THAT SHE 1!3 A PERMANENT
RESIDENT. DON"T YOU HAVE TO ACKNOWLEDGE THAT ALL KINDS OF
ADMINISTRATIVE DIFFICULTIES WOULD COME UP IN A SITUATION OF
THAT KIND? SO YOU HAVE TO ACKNOWLEDGE THAT SOME TIME PERIOD
AS A CONDITION PRECEDENT IS FEASIBLE.

MR. zobel: YES, WE ACKNOWLEDGE THAT. WE DO,
YOUR HONOR. -

THE COURT: YES, | KNOW. THEN WE HAVE THE PROBLEM
THAT IF A YEAR IS REASONABLE, HOW CAN WE SAY THAT TWO YEARS
IS NOT? I KNOW I AM GETTING REDUNDANT, BUT THAT IS THE THING !?

» . LK e e 'I7J

THAT BOTHERS ME. 5
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MR. ZOBEL: AND THE PROBLEM THAT WILL COME UP IF 'V

T

TWO YEARS IS SAID TC BE A TRUE TEST OF DOMICILIARY STATUS, ’
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THEN WHAT ABOUT THREE? WHAT ABOUT FOUR? SOMEWHERE THE ng%‘
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HAS

WORKING TOWARD A RULE AGAINST PERPETUITIES,

W BE DRAW ..

TO HIM,

ANY VISIBLE
HARDLY SATISFACTORY

CLIENTS,

WHERE WILL YOU STOP?

THE COURT:

YEARS AGO WHEN LORD MANSFIELD WAS

INCONVENIENCE DOTH APPEAR.

IN ANTICIPATING WHAT --

I KNOW THAT

SOMEBODY SAID

IS

BUT IN THESE SITUATIONS YOU CAN ALWAYS CARRY A

MATTER TO AN EXTREME.

I WOULD SAY,

CERTAINLY,

WOULD BE ALTOGETHER TOO MUCH AND PROBABLY FIVE.

GET DOWN AND ACKNOWLEDGE THAT ONE

GREAT DIFFICULTY

CONSTITUTIONAL MATTER,

AT

ITS UNIVERSITY,

TEN YEARS

IS REASONABLE,

IN SAYING THAT THE LEGISLATURE,

MR. ZO3EL:

CANNOT PROVIDE A TWO-YEAR RESIDENCY.

I THINK THE STATE OF ALASKA

AND HE SAID, I WILL STOP WHEN

IN ADVISING YOUR

BUT WHEN YOU

I HAVE

AS

A

ITSELF,

EVIDENCES WHAT A REASONABLE TEST

IS.

THEY HAVE A ONE-YEAR REQUIREMENT AT THE UNIVERSITY OF

ALASKA.

IS IN A STAY-HERE SITUATION TO GO TO SCHOOL HERE.

OTHER ONES,

THE COURT:

WASHINGTON, AND,

THAT IS IN A LIVE-IN SITUATION.

AS 1 SAY, NEVER COME BACK. 1

MR. ZOBEL:

UNIVERSITY OF ALASKA,

RESIDENT BY THE STATE,
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THE COURT:

"MR..ZOBEL:

*
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THE SAME PERSON WHO GOES TO THE

FOR EXAMPLE, WHO WOULD BE DECLARED

“ -
SAY THAT AGAIN.

,A PERSON WHO WENT TO THE UNIVERSITY.-
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WHY YOU COULD TAKE YOUR LOAN AND GO DOWN TO
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WOULD ALSO BE DENIED A LOAN.
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