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gaining residency statutes which are of concern to you, perhaos 
we could take a look at those on a case-by-case basis.

I hope this satisfactorily responds to your request.

Sincerely yours,

GRACE BERG SCHAIBLE 
ATTORNEY, GENE!

B y :
Ronald W. Lorensen 
Deputy Attorney General

RWL/lg 
E n d s .



June 30, 1983
I

The Honorable Bill Sheffield
Governor
State of Alaska
Pouch A
Juneau, AK 99811

Rei SCS CSHB 323(Jud) -- 
residency
Our file number 388-061-83

Dear Governor Sheffield:

At Emil Notti's request on your behalf, we have 
reviewed SCS CSHB 323(Jud). This bill is a general clean-up c£ 
most of the residency problems presently existing in the Alaska 
Statutes. Although the original sponsor was the House State 
Affairs Committee, this bill was also one of your priority bills.

The bill addresses two constitutional problems in the 
present statutes. The first problem occurs under Lhe Privileges 
and Immunities Clause of the United States Constitution. Under 
that clause, a state may not withhold benefits ->r deny rights to 
nonresidents if the right or benefit denied is considered a 
"fundamental right." One fundamental right under the Privileges 
and Immunities Clause is the right to earn a living. 
Consequently, the occupational licensing statutes may not require 
resident status ^s a prerequisite for gaining an occupational 
license. This bill deletes all remaining residency requirements 
for a license to practice an occupation or profession.

The second constitutional problem arises from the equal 
protection clausei of the U.S. and Alaska Constitutions. The 
state may limit most of its programs and benefits to persors who 
are resident* of the state: i.e., those who both are physically 
present in the state arid intend to make Alaska their home. These 
persons are also termed "bona fide residents" or "domiciliaries". 
In granting those benefits, however, a state cannot distinguish 
between bona fide residents solely based on how long a person has 
been in the state. This creation of an "aristocracy" of 
long-term residents was struck down in Zobel v. Williams 
U.S. ___ , 102 S. Ct. 2309 <1982). --------------------- ----

The problem is in determining whether a person is a 
"bona fide resident". A state may set out a test for determining
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whether a person is in fact a "bona fide resident". Martinez v.
Bvnum, ___  U.S. 51 U.S.L.W. *524, 4525-4526 (May~27 1983).
Whether a person is physically present in tho state is usually 
easily determined. The more difficult problem is devising a test 
for determining whether a person has the subjective intent to 
remain in the state.

If the right denied is a fundamental right (like the 
right to vote), or the service or benefit provided by the state 
is one which concerns a "basic necessity of life (such as 
emergency medical care or welfare benefits), then the test for 
subjective "intent to remain" must be more individualized or 
careful. On the other hand, most state programs do not need such 
precise tests, and may use more generalized standards as 
presumptions of an "intent to remain". The most common standard 
is using length of physical presence in the state as an indicator 
of whether a person intends to remain in the state indefinitely.

The problem with using a gross indicator like length of 
physical presence in the state is that it does not provide for 
individualized determinations of intent. Consequently, as the 
length of residence required is increased, more and more persons 
who actually do have the subjective intent to remain in the state 
will be denied the benefit because the lengthy residency test 
will presume that they do not have that intent. At some point, a 
lengthy residency test will sweep so many "bona fide" residents 
in the category of nonresidents that it will offend noti as of 
equal protection. The equal protection claim is simply that 
those persons who actually do have the intent to retrain, and are 
actually bona fide residents, are being denied rights or benefits 
granted to other bona fide residents because the length of 
residency required is irrationally long.

Although constitutionally permissible lengths of 
residence are not capable of being precisely determined, courts 
have, as a general matter, upheld residency requirements of up t0 
one year as being constitutional in most instances. Starns v. 
Malkerson, 326 F.Supp. 234 (D.Men. 1970), aff'd m e n , 401 U.S. 985 
(1971); Hawaii Boating Ass'n v. Water Transportation Facilities, 
651 F.2d 6 6 l , 663 (9th Cir. 1981). Except for candidates For 
public office, there is little support in ca3e law for use of 
length of residency beyond one year. Kuhn v. Vergiles, 558 
F.Supp. 24 (D. Nevada 1982) (five year residency requirement for 
applicants for WICHE scholarship grant program held probably 
unconstitutional). This office has stated orally that the only 
instances in which it believes it can defend a length of 
residence test beyond one year are when the population to be 
tested is, a3 a class, extremely mobile and where the benefit
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granted is extremely generous. The only programs that we believe 
meet this test are the Alaska Student Loan Program, presently 
under challenge in Alaska District Court in the case of Andress 
v. Baxter, and commercial fishing loans. Both programs have 
populations that can be reasonably identified as being mobile and 
the state-subsidized loans are of relatively high value. In both 
instances we would argue that the presumption or inference that 
could be drawn by being physically present in one location for 
one year is not as strong in determining a subjective intent to 
remain.

This residency bill does not deal with the residency 
problems raised by the Pioneers' Homes, the longevity bonus 
program, or the claims of che plaintiff in the student loan case 
(Andress v. Baxter).

Section 1 of the bill amends AS 01.10 by adding a new 
section defining bona fide residency in Alaska. A person 
establishes residency in the state by being physically present in 
Alaska with the intent to remain in Alaska indefinitely and to 
make his or her home in the state. Under this section, a person 
must maintain a principle place of abode in the state for at 
least 30 days or for a longer period if a longer period is 
required by law or regulation.

Section 2 of the bill repeals and reenacts AS 
08.04.110, relating to the personal requirements of certified 
public accountants. This section has been amended to delete the 
requirement that a person be a resident of the state in order to 
be an applicant for that profession.

Section 3 amends AS 08.04.260 to make that section 
consistent with the deletion of the residency requirement for an 
applicant for a certified public accountant certificate.

Section 4 amends AS 08.08.207(a) by removing the 
requirement that an individual be a resident of Alaska in order 
to be a law clerk.

Sections 5 and 6 of the bill deal with .ne category of 
a "resident" trainee embalner by deleting the term "resident to 
make it clear that a person need not be a bona fide resident of 
the state in order to be able to become licensed to be a trainee 
embalner.

Section 7 cf the bill amends AS 08.88.171 by deleting 
the requirement chat a person must be a resident before receiving
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a real estate broker's license, an associate broker's license, or 
a real estate salesman's license.

Section 8 of the bill amends AS 08.55.130 by deleting 
the one-year residency requirement for the annulment of a 
marriage. This makes the residency requirement for annulments 
consistent with the residency requirements for a divorce.

Section 9 of the bill amends AS 14.43.125(b)(2) by 
providing that applicants for student loans whose parents or 
guardians have been in the state for at least two years must also 
have been in the state for at least one year of the immediately 
preceding five years. This provision was added by the Senate 
Judiciary Committee to take care of a perceived problem under the 
present statute about guardians moving up to Alaska after 
separating from their spouses and children and thereupon 
qualifying the child for an Alaska student loan even though the 
child had never been in the state.

Section 10 amends AS 16.05.400(b) by changing the 
30-year consecutive residency requirement to a one-year 
requirement for a hunting, fishing, or trapping license exemption 
for persons 60 years of age or older.

Section 11 of the bill amends AS 16.35.130 by deleting 
both the one - year residency requirement dealing with the 
non-payment of bounty on certain animals and the requirement that 
a person live in the game management unit in which the animal was 
taken.

Section 12 amends AS 18.56.101(1), dealing with the 
eligibility for the one percent veteran's interest rate, by 
deletinp the requirement that a person have been a resident of 
the state for at least one year and other similar residency 
requirements. An attorney general's opinion had previously ruled 
that the residency requirements in this section were 
unconstitutional.

Section 13 of the bill amends AS 21.27.090(a)(2) 
dealing with the qualifications for insurance agent and broker's 
license, by deleting the one-year residence requirement and 
substituting simple residence (30 days). The substitution of 
simple residence is made here and in other sections by the 
operation of section 1 of the bill which sets forth the standards 
of residency that apply to all statutes that require that a 
person be a resident but do not define what a resident is. In 
addition, it should be noted that this particular section does 
not condition receipt of an agent's or broker's license on being
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a resident; rather, it only provides for a fee differential 
between resident agents and nonresident agents. This different 
treatment is constitutional.

Section 14 of the bill amends AS 26.10.080(d)(1)(B) 
relating to veteran's burial allowances by reducing the residency 
requirement from five years to one year at the time of death for 
veterans who were not residents at the time of entry into the 
service.

Section 15 of the bill amends AS 26.15.130(a), dealing 
with the eligibility for veteran's loans, by deleting the 
five-y^ar residency requirement and inserting a one-year 
residency requirement. To receive a loan under current law, a 
veteran who is not a bona fide resident of the state or territory 
of Alaska at the time of entry into the service is required to 
have been a resident of the state or territory for five years.

Section 16 of the bill amends AS 38.08.030(a)(2), 
dealing with applications for the homesite entry, by deleting the 
three-year residency requirement and the 20-year requirement and 
substituting a one-year requirement. Urder current law, an 
individual must submit proof that he or she has been a resident 
of Alaska for three years immediately preceding the date of 
application, or that the person has been an Alaskan resident for 
a total of 20 years.

Section 17 of the bill amends AS 44.81.210(a)(20),
dealing with limited entry permit loans (CFAB), by deleting the
five-year residency requirement and substituting a two-year 
requirement. Under current law, a person must be a resident of
Alaska for a continuous period of five years immediately
preceding the date of application for che loan and must have had 
a crew member or commercial fishing license under AS 16.05.480 or 
a permit under AS 16.43.010 -- 380, for any one of the past five 
years. That person must also have actively participated in the 
fishery during that period.

Section 18 of the bill grants authority to the 
commission on postsecondary education to adopt the most stringent 
residency requirements allowable under the constitutions of the 
United States and Alaska if the current two-year residency 
requirement for scholarship loans is declared unconstitutional by 
a court of competent jurisdiction. This provision is necessary 
since sec. 1 of this bill would immediately substitute a 30-day 
residency requirement for student loans upon a declaration that 
the two-year residency requirement is unconstitutional.
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Section 19 of the bill repeals a number of provisions. 
First, che bill deletes the requirements that a person be a 
resident for purposes of obtaining a driver's license, 
AS 08.24.110(1); a guide license, AS 08.54.110(2); an assistant 
guide license, AS 08.54.140(2); a transporter license, 
AS 08.54.142(a)(1); an insurance solicitor's license, 
AS 21.27.220(1); and deletes the definition of "resident" in the 
chapter regulating guides, AS 08.54.240(3)(B). Second, this 
section repeals the state land discount program based on length 
of residency, AS 38.05.058, which was overturned in a recent 
decision of the Alaska Supreme Court and also repeals 
AS 14.43.130 which provided for a system of granting student 
loans based on accumulated point3 determined by length of 
residency. This section also repeals AS 38.08.040(b) which
resolved ties between applicants for homesite entry permits based
on who has the longest residency in the state. Finally, this 
section deletes a number of definitions of "resident," thus 
making the general provision of sec. 1 applicable to the
requirements that a person be a resident of the state. The
definitions affected are AS 18.55.470(4) (ASHA low-cost housing); 
AS 29.63.065(d)(1) (relating to senior citizens special 
assessment exemption); AS 39.25.155(g) (vocational substitution 
programs); and AS 43.26.095(b)(3) (industrial incentive tax 
credits).

Section 20 of the bill provides for an immediate 
effective date.

We see no constitutional or other legal problems with
the bill.

Sincerely,

Norman C. Gorsuch 
Attorney General

N C G :R M M :rm



HOUSE L. U3QR AND COMMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

(907) 465-3892

October 20, 1988

M E M Q P A N D U M

lo: Grace Berg Schaible, Attorney General
State of Alaska - Department of Law

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Durational residency statutes

Attached is a copy of a 1982 memorandum from then Attorney General Wilson 
Condon outlining the various durational residency requirements under Alaska 
law along with an advisory opinion as to their probable constitutional 
standing.

I am writing to request that your Department issue a similar updated 
memorandum for use by this and other Legislative Committees that are 
routinely called upon to consider proposed legislation dealing with 
durational residency requirements.

Please contact me or Ginger Bairn in my Anchorage office at 561-7629 if vou 
have any questions or need additional information.

Enclosure

dd/gb



State of Alaska

d a te  December 3, 1982 

f i l e n o  366-357-33 

t e l e p h o n e  mo

s u b j e c t  Duracional
Residence in Alaska

The attached eight page table and accompanying appendix 
setting forth the duracional residency requirements imposed by
Alaska State law are organized into three main parts. They are 
as follows:

I. Public Office Holding

II. Licenses

III. Public Rights and Benefits.

Because of the Alaska Supreme Court's recent ruling in
the case of Moll v. Alaska 3ar Association,   ?.2d __ , Op. No.
2546 (August ITT 1962) , wi have also included a IT residence
requirements, whether durational or not, which apply to
eligibility for entrance into regulated occupations in Alaska.

W L C : vrb

EMORANDUM
TO>-ro The File

iVJ
f r o m : Wilson L. Condon 

Attorney General



D U R A T I O N A L  RE S ID EN C E IN A L A S K A

After an exhaustive review we have come up with the 
attached eight page table and accompanying appendix setting forth 
che durational residence requirements imposed by Alaska State 
law. The table is organized into three main Darts, I PUBLIC 
Or~ICZ HOLDING, II LICENSES, AND III PUBLIC RIGHTS AND BENEFITS. 
The five columns in che table speak for themselves. With respect 
to the column "Constitutional Problem" some explanation is 
required. If "No" appears under Constitutional Problem, it is 
the opinion of the Department of Law that the duracional 
residence requirement is constitutionally sound. Where the word 
"Ilaybe" appears in that column, it is the opinion of the 
Department of Law that duracional residence requirement is also 
constitutionally sound; however, we believe that it is possible 
someone might initiate litigation challenging the requirement. 
Where the tern "Probably" appears in the Constitutional Problem 
column, we believe that it is more than a remote possibility a 
court might find chis duracional residence requirement 
unconstitutional. Where "Yes" appears in che Constitutional 
Problem column, we believe it is highly likely that a court would 
find che duracional residence requirement unconstitutional.

Because of the Alaska Supreme Court's recent ruling in
the case of Noll v. Alaska Bar Association,  P.21____, Op. No.
25<i6 (August 13,1982), we have also included ail residence* 
requirements, whether durational or not, which apply to 
eligibility for entrance into regulated occupations * in’Alaska. 
After che No 11 decision it would appear chat any reside, ce 
requirement tor entrance into a regulated occupation in Alaska 
will be held unconstitutional except in che most unusual 
circumstances .
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l ls s le r  Guide

R eg is te red  Culile 
C la ss  A A ss is tan t Guide

Residence p lus  
liiiiled  10 years
Resident
70 y e a n  cx p o r - 
1 ct in* In r u b le  
■list i le t in  wliieli
be in  t n  be  m p ln y e d  
a t  11 Ii i».| , • .  I I I .

AS 0 8 .5 k .100

AS 0 8 . 5 k . | 10 
AS 0 3 .5 k .120

Yes

Yes
Yen

Ikni e

H u e

Iknio



l i ­

mn:
O c c u p a t io n a l L icense s  (C o n t . )

6 . .Jinih Denier & l le to l  Scrapper

7 . Real E s ta te  B rokers and Salesmen

  B - Insurance B rokers . Agents ant,C ^  S o l i c i t o r s

Resident Insurance  
Salesmen o r  Broker 
(non re s id en ts  can be 
licen sed  but trny pay a 
h igher fe e )

Insurance S o l i c i t o r

B. O ther Licenses

1. A lco lm llc  Beverage L icense
2 . Resident F ish  and C.nne l.lc cn s . 

(re s ilien t l ic en se  c o s t s  lo s s
titan n on -res iden t l ic e n s e )

DURATIONAL
HLSlDfJX.'E
IU7)()lRHQT7r AI/IHORirY

rio re s ilien t AS 0 8 .6 0 .0 J 0
rcip il re sen t , hu t de fin es  
" re s id en t"  ns present 
f o r  one y ea r.
Resident

1 year

1 year

1 year
12 con secu tive  
DDOtlu

AS CO.88 .171

AS 2 1 .2 7 .0 9 0  
A1? 2 1 .0 6 .2 5 0

AS 2 1 .2 7 .2 2 0

AS 0 k . I I . 390 
AS 1 6 .0 5 .9 k 0

ax iS T llin  10MAL 
ritoiiuoi

Ho

Yes

Ho

Yes

lliybe
lliybe

ACI Kill 3AKJ7I OR
r u n m * : ,  i f
AITLICAMJ-

Hone

None

Hi me 

Hone

A. Cenernl
1. Voting

2 . A u iu lIn rn t o f  l l ir r ln g e

H i -  r u u n c  R ia n s  ahd d d ie f i is

30 <Liys 
1 Year

AS 1 5 .0 5 .5 1 0  
AS 0 9 .5 5 .1 3 0

Ho
lliybe Hi Hie
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r

T in r .
Cciicr.il (C on t. )

3 . 1 aw -Co s t  Housing P reference

6 V ocation al S u b s t itu t io n  Program
5 . liuh ir .lr l.il In cen tiv e  Tax C red its

6 . no im tles f o r  C e rta in  Animals

II.

DUKATKXIAL
RESIDENCE
lUJJUIRUPItf

1 Year

1 Year
Depends cal 
1 o r  I -y e a r  
re s id en ts
1 year nbode In 
Ihi l t  p lu s " con t in ­
u a l ly  m aintained  
re s iden ce  In tlio 
s t a t e  . . . "

AUI1I0IUTY

AS 1 8 .5 5 .3 3 0  
AS 1 0 .5 5 .6 7 0 (6 )

AS 3 9 .2 5 .1 5 5 (r.)
AS 6 3 .2 6 .0 9 5 (b ) (3 )

AS 1 6 .3 5 .1 3 0

ooNsrntnioriAL
rilOBLEM

Proliably

Probably
Probably

Yes

U mii and Cr.in t I’rcy.rnnw. Approximately 61 loan  programs a rc  prov ided fo r  under A laska S ta tu te s . 
prop,r.»ifi. Ol these J j .  seven liave sm c  s o r t  o f  d u ra tion a l residency fe a tu re . Ih e  domnnt p rogr; 
Iund lug . The s t a t e  has one gran t program re q u ir in g  a p e r io d  o f  residency fo r  e l i g i b i l i t y .

ACTION TAKF7J OR 
IT3IDIIJG, IF 
AITI.ICADI£

None

Mope
Program Is  fo r  a l l  
p r a c t ic a l  p iuposcs  
no longer o p e ra tin g .
Ih e  program is  a 
dead le t te r  because 
it has not hern 
funded fo r  severa l 
years .

35 o f  these a re  cu rren tly  a c t iv e  
programs a re  In a c tiv e  because o f  la ck  o f

1 . Fisherman's Note and Mortgage
Program - 5 Years

2 . C u tn crc ln l F ish in g  Loan • 5 Years
3 . L im ited  Entry P enu lt Loans (CFA8 ) 5 Years

6 . A g r icu ltu re  ami F ish ing  I/ran (CTAII) I Yenr
5 . A laska Housing Finance Corp . One 5 Yeats

Percent Veterans* Housing loan  
lU te  Reduction

AS 1 0 .1 0 .6 0 0 (a )
AS 1 6 .1 0 .3 1 0 (a )
AS 6 6 .8 1 .2 2 0 ( a ) (2 0 )

Hoard P u lley  
AS 18 .5 6 .1 01

I g f ,

m
Yes

lliyhe
Yes

AC op in ion  pending
AC op in ion  pending
Program In ac tiv e  
pending Court de lerm ln - 
at Ion oT le g a l i ty  o f  
l im ited  e u liy  piogi.tm  
In S la te  v . O slrosky .
Hone
At.‘ («plu lou 7 /16 /02  
lu s t in e le d  ag.rney not: 
tu  e n in ice .



i m r .

loan  aiul (Iran i Programs (C on t. )  
7. Mining Ruslness leans

0 .  Ilcrnirlnl SelK ilarr.lilp lo an  Flsid

9 . Student l-o.in Progrnn
(.i ) e l i g i b i l i t y  to  opp ly

(b ) 1 /10  fo rg iv en  fo r  each year 
o f  residen cy  a f t e r  edu ca tion  
up to  50Z o f  loan .

( c )  f'olnt P re fe ren ce  System fo r  
loan a p p lic an t a

10. A laska Ednent lis in l  I n c e n t iv e  (.‘r a n t

C. I.'iml D isposa l I ' l u g t . n w

1 . U n d  D isposal l>y U i t t e iy

2. I nnd Mirclisse Price Plscowt Program

DtntATKKIAl.
KliSlDllK.E
RHJUIIUJtLlir Al/IlKKtin

(XXI.'MI lUriONAL 
r n o n i i i i

ACHOU TAKIJI Oil 
PUmiDC, IF 
AI’I'I,l('Ani£

Resiliency and 
5 Yeats Mining 
D -p cr lcu e e  lu  
S t a te .
Do d u ra tion a l 
r< i|u lrnnent to  
app ly . 1 /5  loan 
lo ig iv en  fo r  each  
year m p loy cd  In 
s p e c ia l iz e d  f i e ld  
lu  A lask a .

AS 2 7 .0 9 .0 7 0

AS 1 4 .4 0 .0 2 5 (c )

Maybe

Do

Done

2 Years AS 1 4 .4 0 .7 6 5 (b )

AS 1 4 .4 0 .7 6 3 (1 )

1 P o in ti 2 -5  Years AS 1 4 .4 0 .7 6 7
2 Po in t* ! 5 -1 0  Yeats
3 P o in ts i 1 0 1 Years

2 Years A p p lic a t io n  form

Probably

Maybe

Yen

Probably

Issue  pending In 
Andress v . llaxter
ILty Ire coverrtl by 
Cl I in in v. Mil I in 
v lilc li i s  now (‘ending 
III A laska Snpiet.i* Court
Point nyr.fiin lias not 
( i ie v lm n ly  licen 
u t i l i z e d  os le g i s la t u r e  
lias always fu itled a l l  
irppt leant s .
Issue  w| 11 Ire decided  
by re su lt  In Andress v . 
Raster

I Year AS 3 8 .0 5 .0 5 7 (b ) (7 ) lliybe SI ion Id  be d e rided  by 
G llinut v . M u t lit.

5Z pe r year d in -  AS 3 8 .0 5 .0 5 8  
com it fo r  eacli 
year o f  residency  
• •(• f u  1 0  v e u s

Probably Slronld be i le c ld e j by 
C llm u i v . M m  In.



j-im l D isposal Pror.i.ims (C o n t .)
3 . I k i c s l l e  Entry Progr.-ri

4 . .•(itniie pa rce l le a s in g  Program

D. Spe c ia l  O ld Ago Programs

1. lo n g ev ity  bonus Program

2 . P ioneers ' ||< i.o Program

3. Sen ior C lt Izcn  S p e c ia l AsscsstrrntM n ip t Ion
4 . Settlor C lt l7 e n  O t o |i t l o n  frnn  

f is h in g  l.iccn se  R cqu lic itrn t

DURATKXIAL
FISllCHCE
RIHUlRBttWr Al/llRXtl 1 y

3 years (o r  70 
yearn o f  e a r l i e r  
residen cy ) to  apply
P r io r i t y  given  
longest re s id en t
1 Year

AS 3 8 .0 8 .0 3 0 (a ) ( 2 )  Yf.s

AS 3 8 .0 0 .0 4 0 (b )

AS 3 8 .0 8 . 0 2 7 ( f ) ( 7 )  f hybc

2 5  years and 
preset ire  in S ta te  
a t o r  b e lo re  
Btatelmod.
15 years
fnn od la te ly  b e f o r e  
a p p lic a l lo n i o r  30 
years c u m ln t lv e
12 n u ith s

30 years to ta l  
residence

AS 4 7 . 4 5 . 0 1 0 ( a )

AS 4 7 . 7 5 . 0 2 0 ( a )

AS 4 7 . 2 5 . 0 3 5

AS 2 9 . 6 3 . 0 6 5 ( d ) ( 1 )

AS 1 6 . 0 5 . 4 0 0

Yes

Yes

lliybe

Yes

Al.’ l KXI TAFFN OI( 
PEHHIHC IF
a p p i .k a d ij :

AC op in ion  pending

SI ion Id be d e r id e d  by
1*1 li 'v i ti  V .  l i l t l | | | .

Issu e  Pending | n 
Vest v . S e lt i le r

Mono

Hone

Hone



ADDendix A

The federal constitution's Privileges and Immunities 3  
Clause seeks Co prevent discrimination against nonresidents, to 
further the concept of federalist!, and to create a national
economic unit. She 1 v v_______
(Alaska 1980) ("Sheiev" ) . Although the Clause does not preclude^ 
some disparity of treatment between residents and nonresidents,-j| 
it does protect activities which are "fundamental rights": i.e!jj
"basic and essential activities, interference with which would 4

Alaska Bar Ass'n, 620 P.°d 640

rrustrate 
v. Fish &

che purposes 
Game Comm'n,

of the formation 
436 U.S. 371, 388

of the 
(1978)

Union." Baldwin

engageOne such "fundamental right" is the right to 
"common callings" and to pursue "ordinary livelihoods." Toomer 
v. Witsell, 334 U.S. 385, 403 (1940)*. This includes-̂
"professional occupations. Shelev, 620 P.2d at 643.

In order to discriminate against nonresidents when a 
fundamental right is involved, there must be: (1) some showing
that nonresidents are "a peculiar source of che evil" which the

remedy; and 
must "bear a

(2) che 
substantial -4

II .

residence requirement is meant to 
discrimination against nonresidents
relationship to the particular 'evil' they are said to present. 
Hicklin v.Orbeck 437 U.S. 518, 526-527 (1978). For example, 
there cannot Be- less restrictive means to combat the problems 
attempted to be solved by the residency requirement. She l e v , 620
P.2d at 645

A good example is the recent Alaska Supreme Court case
Noll v. Alaska bar A s s ' n ,  P.2d , Op. No. 2546 (August 13,
1982). In Noil~ a  nonresident chailenged che constitutionality 
of Alaska 3ar Rule 5 ( 1 ) (a), which required chat an applicant for 
admission to che state bare be domiciled in Alaska when he or she 
was actually admitted. The bar association argued tnac che 
residency reauirement: was needed:

( 1 ) '
b a r ;

( 2 )
local issues;

(3)

to assure che competency of che members of che 

to assure familiarity with local practice and

to facilitate service of process and communication 
with ocher attorneys; and

(4) to assure chat members of che state bar are 
readily amenable to discipline and fee arbitration and are 
available for service of che committees that administer those 
procedures.

The Alaska Supi.emc Court rejected each and every reason 
offered. Although recognising the legitimacy of chose goals, che 
court either found these goals were not "substantial" enough to
justify che discrimination, could ba attained by other
r.or.ciscrinir.accry means, or were not furthered by the 
discrimination. As can be seen, this constitutional, test is 
difficult to meet. Consequently, all residency requirements for
n r  r « » “ < -1 r  n ~  n ■___ 1 ■»’ r a n  c  ■»' — r  m  m t l n r  v ~  ^ r «, K  -  r



HOUSE LABOR AND COMMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.O. BOX V. JUNEAU 99811

(907) 463-3892

October 20, 1988

M E M O R A N D U M

To: Tam Cook, Director
Legislative Legal Services

From: Representative Dave Donley, Chair TT\
House Labor and Commerce Committee ©

Re: Durational residency statutes

Attached is a copy of a 1982 memorandum from then Attorney General Wilson 
Condon outlining the various durational residency requirements under Alaska 
law along with an advisory opinion as to their probable constitutional 
standing.

I am writing to request that you prepare a similar updated memorandum for 
use by this and other Legislative Committees that are routinely called upon 
to consider proposed legislation dealing with durational residency 
requirements.

In addition, I would like a legal opinion from you regarding the possible 
constitutional questions raised by attempting to mandate a two year 
residency requirement in order to be eligible for the Longevity Bonus and 
the Permanent Fund Dividend.

Please contact me or Ginger Bairn in my Anchorage office at 561-7629 if you 
have any questions or need additional information.

Enclosure

dd/gb
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LEGISLATIVE AFFAIRS AGENCY
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M E M  0 R A N D U M N o v e m b e r  16, 1988

SUBJECT:

TO:

FROM:

Two year residency requirement for certain 
state benefits (W.O. No. 16-0107)

Representative Dave Donley

Tamara Brandt Cook \ J S  
Director \ '
Division of Legal Services

You have asked me to elaborate on my memorandum dated Octo­
ber 11, 1988 as to the possible unconstitutionality of 
imposing a two year durational residency requirement before 
a person will be eligible to receive benefits under the lon­
gevity bonus program and the permanent fund dividend pro­
gram.

It is clear that the state may limit its benefits programs 
to residents. To determine whether or not a person is in 
fact a resident, the state may require a person to have been 
a resident for a period of time. The length of time that 
the state may impose for the purposes of insuring that only 
residents qualify for the benefits conferred under a partic­
ular program varies depending upon the type of benefit at 
issue.

The United Si :t has made it clear that

iapiro v. Thompson, T^nT’tfTS’T 6T8, 22 L.Ed.2d 600 
(1969) involving state welfare benefits; Memorial Hospital 
v . Maricopa County, 415 U.S. 250, 39 L.Ed.2d 306 (1974) in­
volving medical benefits.) Nor ran the state.imnnsp a on



R e p r e s e n t a t i v e  uave Do nl e y
Page 2
N o v e m b e r  16, 1988

r i g h t ”  u  /
Under the weaker test the U.S.

Supreme Court has upheld a one year residency requirement as 
a condition of obtaining divorce (Sosna v. Iowa, 419 U.S. 
393, 42 L.Ed.2d 532 (1975)) and as a condition of instate 
tuition (Starns v. Malkerson, 326 F.Supp. 234 (D.C. Minn. 
1970) aff'd, 401 U.S. 985, 28 L.Ed.2d 527 (1971)). It is 
far from certain, however, that, even in cases not involving 
a "basic necessity of life" or a fundamental right", the 
U.S. Supreme Court would uphold a two year residency 
requirement very readily.

The Alaska Supreme Court seems to have taken an even broader 
interpretation of the right to travel and a more critical 
view of durational residency requirements than the U.S. Su­
preme Court. For example, in State v. A d a m s , 522 P.2d 1125 
(Alaska 1974), the court held that a one year residency re­
quirement to obtain a divorce in a state court violates the 
state constitution. The court went so far as to say:

All durational residency requirements inherently in­
fringe upon the fundamental constitutional right of 
interstate travel. Hence, all such requirements are 
prima facie invalid and will be countenanced only when 
they serve a compelling state interest. (Footnotes 
omitted. Adams, at 1131)

The standard for reviewing durational residency requirements 
in Alaska was altered somewhat after the Supreme Court 
adopted a new balancing test under the state equal pro­
tection requirements. (Isakson v. Rickey, 550 P.2d 359 
(Alaska_l983)) Even under the new test, though, the court

i*Btae^r<Fjprov^de ;^Mgllt <3T«V©I^fi justificatiomirV
a r  c y  r e  qu ir ement^T'

the-cmtrt--struck1 down a borough ordinance 
requiring one year of residency in a borough before partic­
ipating in the borough's land lottery. (Gilman v. Marin,
662 P.2d 120 (Alaska 1983)) The Alaska Supreme Court has 
upheld lengthy residency requirements for eligibility to run 
for the state legislature (Gilbert v. State, 526 P.2d 1131 
(Alaska 1974)), for eligibility to perform jury duty 
(Hampton v. State, 569 P.2d 138 (Alaska 1977)), and for 
eligibility to run for municipal office (Castner v. City of 
Homer, 598 P .2d 953 (Alaska 1979)). However, the distin- 
guishing factor in these cases is that they each involved a 
position having important policy making responsibilities.



R ep r es en t at i ve  Da ve  Donley
Page 3
November 16, 1988

Chief Justice Rabinowitz explained the balancing test that 
applies to residency requirements in Williams v. Zobel. 619 
P.2d 448 (Alaska 1980) as follows:

In our view the uniform balancing approach adopted in 
Erickson is much more appropriate in this context than 
the two-tier analysis used in our prior cases. Fur­
ther, we will no longer regard all durational residency 
requirements as automatically triggering strict scruti­
ny and requiring a showing that such a classification 
is absolutely necessary to 
interest. Instead, we will

>ht cause<

o 1 1

sed by the

The Attorney General concluded that the two year residency 
requirement for a student loan could not withstand constitu­
tional scrutiny under either state or federal standards. 
(A.G. Opinion, May 5, 1981, J-66-727-81) That two year re­
quirement was, in fact, upheld by the federal district court 
in an unreported case. (Andress v. Baxter, U.S. District 
Court for the District of Alaska No. A82-307 Civ, Sept. 8, 
(1983)) But, since there was no written opinion in that 
case, the reasoning behind it cannot be analyzed. And it is 
not clear whether the residency requirement would survive 
scrutiny by our Supreme Court even under the new, more re­
laxed state standard described in Zobel.

Because our court is using a balancing test and considering 
each situation involvi

continue to believe 
that it is unlikely that the court would view a durational 
res:

frt

TBC
Wft

U r g e
G4/052



Dear Senior Alaskan.

As we prepare fo rilie  iirs i legislative ‘ C"ion m ihe 'Mviceiim M.i'K.i l.ceisi.iiure. n » important in me lo 
snow what's on your mind.

I vv til continue to Iight (•> icprcscut y i>ur v vw s .wi me '■ / , , ( / ;> t minimi /V< nuun-iu Fmui
P n iticHils and llic L 'li’jcs //\ iioims Proeram’* >crv me m.ok.i 'Cium* „ :e oi tup prioutv lo me.

'i o u r  o p i n i o n s  a re  i m p o r t . u n  10 m e .  Ii v m i i d  I v  " i  e r e a i  v . d u e  l o  m e  u  \ o u  u n t i d  n i l  o i i i  i h e  ' i to r t  s u r v e v  
v l o u  a n d  r e i u m  it. V o u r  a n s w e r s  w i l l  h e l p  m e  i v i i e r  l e n r e s e m  o u r  i l i ' t r i c t .

I  nless I hear strong v iewn io me eonirar'.. i ;M.m he iniroom.c teeol.iiion ne\t '.ear tvuuirmc iwo years 
■I \laska residents lor seniors lo he eiicmtc lor me /., t l m u t \  \n v o u  m i o w  me oriental proeram required

.ontinuous residency since statehood. Thai reumremeiii w .is overturned hy ihe \laska Supreme Court, fliesiaie 
'unsequently adopted a one*y ear residency reuuiremem. aiihoueh ihe courts have upheld residence requirements 
oi up 10 two years in other cases. .

It'you have any questions »*r eommeni' mease iion i hesitate to call me in my oiiice O hl -~62di. I look 
•orward to hearing Irom you. /

- O - ' n J  U > O C  > 2 - / 8 %  n

cutive D a v e  D o n l e y^ S L  .( j a J C u Represent.

Representative Dave Donley's
1989 Legislative Survey on Senior Issues

I. Do you believe that the current one-year residency requirement tor the Longevity Bonus should be
raised to two years.' ^ 7 , ^  Yes S,°

II. During the Spring ol l'*ss. the Legislature voted toieplace meevistmg Longev uy Bonus program vv till 
the Annuity plan which the voters chose m I “ so. i nderilie \nnuiiy Program, those who currenily 
receive the bonus would continue to receive s05<)/monih payments Irom the slate. Other Alaskans 
would have the choice ot participating in ihe \nnuity Program by depositing their Permanent Fund 
Dividend checks into an annuity account. Pay ments from annuity account would gradually icplaee ihe 
state General Fund contributions to ihe Longevity Bonus Proeram

ai In light ot Ihe Governors veto ot ihe Annuity Program should we leave the proeram
alone or continue to work on alternative proposals.’

Leave the Program Alone 3L%  Work nn Alternative Proposals

bi It you believe we should continue to work on alternative proposals, which ot the
tollowine do vou think we should pursue.'

W o  Annuity m  Stair-Stepped Phase Out Needs-Based

III. In a desire to save money there has been discussion ot whether or not to contract out to private 
management linns lor the operation ot the Pioneer Hornes. Do you dunk the Pioneer Homes should 
continue to be operated by the State or private Management tirms.’0)1% I Oppose Contracting Out | ( o %  Favor Private Management 2 3 %  lm  Undecided

IV. How do you think ihe Siarc should prtontze it's runds tor senior care programs.' Would you place more 
emphasis on in-home care or centralized care (i.e. Pioneer Homesi.'

S l ° h  I Favor In-Home Care Favor Centralized Care m Indecided

Not paid fo. at government expense



•STATE OF ALASKA

1989 LEGISLATIVE SESSION

REQUEST:

Bill Version: 

Publish Date:

CSHB 34
H o . 

(SA)

HO US E  1 / 2 7 /89

FISCAL NOTE

Revision Date:
Title: * See below

January  23 ,  1989 Agency Affected: Administration
BRU: Longev i t y  Bonus_____________________

Sponsor: o 0 niey   Components : A dm in i s t r a t i o n .  Grants
R e q u e s t o r :  S t a te  A f f a i r s  Committee
*  An A c t  r e l a t i n g  t o  d u r a t i o n a l  r e s i d e n c y  re qu i r emen ts  f o r  c e r t a i n  s t a t e  b e n e f i t  p rograms;  

and pr ov i d ing  f o r  an e f f e c t i v e  d a t e
EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T I N G - m s — - FY“ 90 ■ FY 91 '  ' FY 92 FY 93 FY 94
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

CRANTS, CLAIMS

MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 (60.0) (120.0 (120.0) (120.0 (120.0)
0 0 0 0 0 0

T o t a l  o p e r a t i n g 0 (60.0) (120.0 (120.0) (120.Oj (120.0)
C A P IT A L

REVENUE

FUNDING: (Thousands of Pol ars)
CENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

0 (60.0) (120.0 (120.0) (120.0 (120.0)

0 0 0 0 0 0

0 0 0 0 0 0

0 (60.0) (120.0 (120.0) (120.0 (120.0)

POSITIONS:
FULL-TIHE

PART-TIME

TEMPORARY

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

See  a t t a c h e d

Prepared By: Janes M. Chase Phone: <»65*vaoo

Division: P i on e e r s '  B e n e f i t s Date:

Approved by Commissioner:^
'f'F K r

IJohn M. Andrews Date: /^r/./
Agency: Department of AdmJnistration /

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) Page j   of j __
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No. 1

CONTINUATION of FISCAL NOTE ANALYSIS CSHB 34 (SA)
H O U S E  1/27/89

In order to project the fiscal impact of the passage of HB 34 some assumptions 
had to be made. These assumptions were:

1) That the numuer of applicants for the Longevity Bonus who have a
minimum of one year of residence in the state will remain at the
same ratio to the total number of applicants.

Rationale: This ratio has remained constant for the past two years.

2) That the ratio of applicants for the Longevity Bonus who have a
minimum of one year of residence in the state to the total number of
applicants will remain at one in five.

Rationale: This is the ratio demonstrated in the last two years.

3) That the passage of HB 34 will impact only those applicants with
less than two years of residence the year following its passage.

Rationale: Those applicant who would otherwise be qualified would
have to wait another year for their applications to be accepted. 
Those who learn of the passage of HB 34 who do not have the one year 
of residence would apply two years after its passage and continue to 
do so in the following years.

4) That the average number of applicants for the Longevity Bonus who
have a minimum of one year of residence in the state is 40 per
month.

Rationale: Historical trend analysis result.

With these assumptions the following calculations were made. The number of 
applicants, 40, is multiplied by $250 and that product multiplied by six for 
the second half of FY 90 or 12 for the FY 91 or six for the first half of 
FY 92. These products were the savings in the grant component. The savings 
in postage cost is reflected in the contractural component.
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STATE OF ALASKA
1989 LEGISLATIVE SESSION

No. 2

BILL VERSION: CSHB 34 (SA)

PUBLISH DATE: HOUSE 1/27/89

»

RE Q UE S T:
FISCAL NOTE

Revision Date:_______________________________

Title: "An Act relating to durational

residency requirements..."_____________

Sponsor: Repr. Donley_________________

Requestor: House Scare Affairs___________

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

Agency Affected : Department of Lav 
B R U : Legal Services_____________

Components • Operations

OPERATING FY 89 FY 90 FY 91 FY 92 ' FY 93 1 FY94
PERSONAL SERVICES 1
TRAVEL 1
CONTRACTUAL 30.0 30.0 i
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING - A t . -n- . , 29,9 30.0 -n- _n_

CAPITAL

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

GENERAL FUND -0- -0- 30.0 30.0 -0- -0-
FEDERAL FUNDS
OTHER
TOTAL l

POSITIONS:

| u l l -u m e -0- -0- -0- -0- -0- -0-
RT-TME

^RARY 1

..NALYSIS : (Attach a separate page if necessary)

Please see the attached analysis.

R i l l  '=/- /sUrtte
: Richard I.._?p p m p s , PIriVr.tsjL.Prepared by

Division • Administrative Services _____________

/ W o J ' r T ”
Approved by Commissioner: G;ace Berr Schaible, Attv. 
Agency: Department of Law____________________________

Phone: _________
Date : January *>T. 1

G e n . Date : January i1!  lQQQ

Distribution (by preparer): 

Legislative Finance 

Legislative Sponsor 

Requestor
Office of Management and Budget 
Impacted Agency(ies) page- of



C O N T IN U A T I O N  of  F IS C A L  N O T E  ANALYSIS CSHB 34 (SA) 
HOUSE 1/27/8

Section 1 of this bill amends AS 43.23.005 (a)(2) to increase 
the residency requirement, for an individual to receive the state's 

annual permanent fund dividend,, from six consecutive months' residence 

to 24 consecutive months' residence immediately preceding April 1 of the 
current dividend year.

Section 2 of the bill amends AS 47.45.010 (a) to increase the 
residency requirement, for an individual to receive the state's 

longevity bonus, from one year's residency to two year's residency 

immediately preceding an individual's application for the longevity 
bonus.

Historically, state laws containing lengthy durational 

requirements have come under legal attack in Alaska. The department 

anticipates that if the bill is enacted it will be challenged in the 

courts, on federal constitutional grounds. Fiscal note funds, in the 
amount of 30.0, are therefore being requested to pay for outside counsel 

to assist in the preparation of arguments, that will be needed by the 

department to defend the state. Although an opinion cannot be offered, 

it should be noted that if the bill becomes law and then is subsequently 

overturned by the courts, the state might be exposed to the payment of 

damages for any injuries or loss suffered by any classes of persons, as 

a result of the bill's enactment.

2  o f  2



STATI Of ALASKA
1989 LEGISLATIVI SESSIOM

BILL VIRSIOV:
PUBLISH DATE:

CSHB 34 (SA)
Mo. 3

HOUSE 1 /2 7 /8 9
riSCAL DOTS

REQUEST

Revision Date:___________________________
Title Durational residency reguire-

Agency Affected: Revenue
BRU: Permanent fund Dividend Division

men'iS for state benefit programs______
Sponsor: Donley. Boucher. Boyer, at al. 

Requestor:_________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

Components: Permanent Fund Dividend

_______________ Division

1
1

1 FY 89 1 FY 9 0 1 FY  91 1 FY 9 2 1 FY 92 1 FY 9 3
OPERATING 1 1 1 J _ 1 1

1 PERSONAL SERVICES | - 0 - | - 0 - | -0- | - 0 - | - 0 - | - 0 -
1 TRAVEL | - 0 - | - 0 - | -0- I -0- | -0- | -0-

1 CONTRACTUAL | -0- | -0- 1 -0- | -0- 1 -0- | -0-

1 SUPPLIES | -o- | -0- | -0- I -0- | -0- | -0-

1 EQUIPMENT | -0- | -0- 1 -0- | -0- | -0- | -0-

1 LANDS & STRUCIURES | -0- | -0- | -0- I -0- | -0- | -0-

1 CRANTS, CLAIMS | -0- | -0- I -0- I -0- | -0- 1 -0-
1 MISCELLANEOUS I -0- | -0- | -0- | -0- | -0- | -0-

1 TOTAL OPERATING 1 -0- | - 0 - 1 -0- | - 0 - | - 0 - 1 -0-

1 CAPITAL 1 -0- | -0- | -0- 1 | -0- | -0-

1 REVENUE .1 -0- | -0- | -0- I -0- 1 0 1 c 0 1

FUNDING: (Thousards of Dollars)
| CENERAL FUND 1 -0- | -0- | -0- | -0- I -0- 1 -0-
| FEDERAL FUNDS 1 -0- | -0- | -0- [ -0- | -0- | -0-
| OTHER 1 -0- 1 -o- | -0- | -0- | -0- | -0-
1 TOTAL 1 -0- | -0- | -0- | -0- | -0- | -0-

POSITIONS:
| FULL-TIME 1 -0- | -0- I -0- | -0- | -0- | -0-
I PART-TIME 1 -0- | -0- | -0- | -0- | -0- 1 -0-
1 TEMPORARY si 1 -0- | -0- ! -0- | -0- | -0- 1 -0-

ANALYSIS: See Att^fied

Prepared By: Ervin,/Ufines ^ 7 Phcne: *45t?3?T
Division: Date: Janu; i9

Approved by Commissioner 
Agincy:  Revenue

Distribution (by preparer): 
Lesislative finance 
Legislative Sponsor 
Requestor
Office of Management and Dudgct 
Impacted Agency(ics)

Date: / . 4 ^ v o  /
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Alaska Department of Revenue 
Permanent Fund Dividend Division

No. 3CSHB 34 (SA)
HOUSE 1/27/89

Section 1 modifies one of the four general eligibility requirements to receive 
a permanent fund dividend. Under the law enacted In 1982, an Individual must 
have been *a state resident for a period of at least six consecutive months 
Immediately preceding April 1 or the current dividend year.1 For example. In 
addition to the other requirements, to be eligible for the 1989 dividend, an 
Individual must have been a state resident during the ELIGIBILITY PER 100 of 
October 1. 1988 through March 31, 1989. Section 1 extends the six month 
require, .it to 24 months. In other words, the Individual In the above 
example, In order to qualify for the 1990 dividend (see Section 3) must have 
been a state resident for the entire ELIGIBILITY PERIOO of April 1. 1988 
through March 31, 1990.

Conservatively speaking, there are approximately 60,000 new dividend appli­
cants each year. The first effect of Section 1 would be felt In 1990 when
60,000 new Alaskans who thought they would be eligible, find that they are 
not. The second and most difficult effect would be when approximately 60,000 
Individuals who did qualify for the 1989 dividend find that they are now not 
eligible for the 1990 dividend. (See attachment A)

It will take considerable effort on the Department's part, 1n conjunction with 
the state demographer, to predict the final effect of this bill. Some of the 
factors to be considered Include:

1) the length of the period (current proposal - 24 months);

2) the number of eligible Individuals who leave each year;

3) the number of new person's arriving each year;

4) the percentage of Individuals moving to Alaska who leave after one
year, eighteen months, etc.;

5) the seasonal distribution of new arrivals;

6) the relative birth rate of new arrivals versus Individuals who have 
been In Alaska over two years; and

7) the reaction of military personnel to the new proposal, I.e. how do 
they respond to the new choice presented relative to overseas pay, 
overseas duty credit, etc.

The final effect on administrative costs of the Permanent Fund Dividend 
program would depend upon such factors as mentioned above. For the first two 

’ years, the additional costs would Include Informing, advising, and counseling 
the public answering their repeated questions as to 'why was I a resident In 
1989 and not In 1990*,* plus the costs of denying the applicants who would file 
anyway, and hearing their appeals, and the costs of assisting the
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Alaska Department of Revenue HOUSE 1/27/89
Permanent Fund Dividend Division

No. 3CSHB 34 (SA)

Department of law In defending the new requirement. These cost Increases 
might partially be offset by the document processing cost savings of reducing 
the number of applicants by approximately 60,000.

The Department's primary concern with the bill 1s a clear policy call —  the 
likelihood of a successful legal challenge to the extended ELIGIBILITY PERIOD 
on constitutional grounds. I.e. durational residency tests. This Issue snould 
be carefully weighed before Jeopardizing the existing dividend program.
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Alaska Department of Revenue 
Permanent Fund Dividend Division

riSCAL NOTE ANALYSIS 
Attachment A

01VIOEND

— --- COMPARISON OF ELIGIBILITY PERIODS

1989

I.
Existing Law 

10/1/88 3/31/89

1990

I Existing Law
10/1/89

 I
I

3/31/90

I__

I
4/1/88

Proposed Law
 I

I
3/31/90



STATE OF ALASKA
1989 LEGISLATIVE SESSION

BILL VERSION: CSHB 34 (St. AFF.)

PUBLISH DATE:  *

R E Q U E S T :
FISCAL NOTE

Revision Dale: February 8. 1989_________
Title: "An Act relating to durational

residency requiremetns...11__________

Sponsor : House State Affairs_________ 1
Requestor: House Tnrilr-iary_____________

Agency Affected : Department of Law 
B R U  : Legal Services_____________

Components :— Operaf-innc

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 F Y  94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

30.0 30.0

T O T A L  OPERATING -0- -0- -0- ?Q,9 30.0 .  .-Q-

CAPITAL

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

-0- -0- -0- 30.0 30.0 -0-

PO S I T I O N S :

FULL-TIME
PART-TIME
TEMPORARY

-0- -0- -0- -0- -0- -0-

A N A L Y S I S  : (Attach a separate page if necessary)

Please see the attached analysis.

Prepared by: Richard I. PeeueiJ Director_____________________ Phone : ___________
Division : Administrative S e r v i c A ________ , ,  Daw . February p. iQfio .

KtisJL f t* 0 * - !
Approved by Commissioner: Grace Berg Sfchaible_,_ Attv. Gen. Dale; February 8. 1989 

Agency: . Department of Lav_____________________________________

Distribution (by preparer):

Legislative Finance 

Legislative Sponsor 

Requestor

Office cf Management and Budget 0
Impacted Agency(ies) P3?6 ----- of — =—



C O N T I N U A T I O N  o f  F IS C A L  N O T E  ANALYSIS

For Bill/Resolution \'n CSHB 34 (St. AFF.)

Section I of this bill amends AS 43.23.005(a)(2) to increase 
the residency requirement, for an individual to receive the state's 

annual permanent fund dividend, from six consecutive months' residence 

to 24 consecutive months' residence immediately preceding April 1 of the 

current dividend year.

Section 2 of the bill amends AS 47.45.010(a) to increase the 

residency requirement, for an individual to receive the state's 

longevity bonus, from one year's residency to two year's residency 

immediately preceding an individual's application for the longevity 

bonus.

Historically, state laws containing lengthy durational 

requirements have come under legal attack in Alaska. The department 

anticipates that if the bill is enacted it will be challenged in the 

courts, on federal constitutional grounds. Fiscal note funds, in the 
amount of 3C.0, are therefore being requested to pay for outside counsel 

legal scholar costs, to assist in the preparation and review of 

arguments that will be needed by the department to defend the state.

In addition to these costs, the department also has a 

hidden cost whenever it has to divert existing staff resources from 
other work to defend against durational residency lawsuits. As an 

example, the longevity bonus lawsuit, Vest v. State, cost the department 

about f ’D.OOO in staff salaries and associated overhead expenses. 

Approximately ten weeks of attorney time was required to prepare for and 

defend the state at trial, on the constitutionality and retroactivity 
issues. Approximately eight weeks of attorney time was spent on the 

Alaska Supreme Court appeals, on the same issues. The average cost for 

the department's attorneys who handle this level of work, including 

normal office support costs, is S96.00 per hour. The department also 
paid Professor Walter Dellinger $8,200 to review and help prepare its 

briefs in the Vest trials. Professor Dellinger is a noted legal scholar 

and an expert on constitutional law. The department's outside legal 

expert costs in this matter would have been substantially greater had 
the case reacheu the U.S. Supreme Court. Because this particular 

dispute was settled on a request for a motion for summary judgement and 
did not require a trial on the facts, and because the dispute ended at 

the state supreme court level, che department's total costs were 

probably somewhat less than they would have been if the case had gone to 

the U.S. Supreme Court. Lastly, the costs, attorney fees, and interest 
that were awarded to che plaintiff by the court in Ve s t , and which were 

subsequently paid by che state, totalled $149,383.88.

Althc gh an opinion cannot be offered, it should also be noted 

that if the bill becomes law and then is subsequently overturned by the 

courts, the state might be exposed to che payment of damagcG for any 

injuries or loss suffered by any classes of persons, as a result of the 

bill's enactment.



STATE OF ALASKA

1989 LEGISLATIVE SESSION

BILL VERSION: CS HB 34 (SA)

PUBLISH DATE: ___________________

FISCAL NOTE

REQUEST___________________________________

Revision Date:__________________________
Title: Durational residency require

ments for state benefit programs
Sponsor: State Affairs_________________

Requestor:_______________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 92 1 FY 93

i OPERATING 1 1 1 1
| PERSONAL SERVICES | -0- | -0- | -0- | -0- | -0- | -0-

| TRAVEL | -0- | -0- | -0- | -0- | -0- | -0-

| CONTRACTUAL | -0- | -0- | -0- | -0- | -0- | -0-

! SUPPLIES | -0- | -0- | -0- | -0- ! -0- | -0-

| EQUIPMENT | -0- | -0- | -0- | -0- | -0- | -0-

j LANDS & STRUCTURES | -0- | -0- | -0- | -0- | -0- | -0-

| GRANTS, CLAIMS | -0- | -0- | -0- | -0- | -0- | -0-
1 MISCELLANEOUS | -0- | -0- | -0- | -0- | -0- | -0-

1 TOTAL OPERATING 1 -0- | -0- | -0- | -0- | -0- 1 -0-

1 CAPITAL I -0- | -0- | -0- | -0- | -0- | -0-

1 REVENUE | -0- | -0- | -0- | -0- | -0- | -0-

FUNDING: (Thousands of Dollars)

| GENERAL FUND | -0- | -0- | -0- | -0- | -0- | -0-

| FEDERAL FUNDS | -0- | -0- | -0- | -0- | -0- | -0-

| OTHER | -0- | -0- | -0- | -0- | -0- | -0-

1 TOTAL | -0- | -0- | -0- | -0- | -0- | -0-

POSITIONS:
| FULL-^IME 

j PART-TIME 

I TEMPORARY

ANALYSIS: See Attached. / /

Prepared By: Ervin Jancsj/'***— ___________
Division: Permanent Fu/d Dividjend Diviyffii

Approved by ConroissioQeii>'-i,,* y ^^//f 
Agency:  Revenue_______/  / _________________

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 

Requestor
Office of Management and Budgot 
Impacted Agency(ies) page 1 of  3

Phone:

Date:

Date:

465-2323 

Februar

| - 0 -  | - 0 -  | - 0 -  | - 0 -  | - 0 -
j - 0 -  j - 0 -  j - 0 -  j - 0 -  j - 0 -
j - 0 -  | - 0 -  j - 0 -  j - 0 -  j - 0 -

Agency Affected: Revenue________________
B R U : Permanent Fund Dividend Division

Components: Permanent Fund Dividend
_______________ Division__________________
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Alaska Department of Revenue 
Permanent Fund Dividend Division 

CS HB 34 (SA) Fiscal Note Analysis 

February 8, 1989

Section 1 modifies one of the four general eligibility requirements to receive 
a permanent fund dividend. Under the law enacted in 1982, an individual must 
have been "a state resident for a period of at least six consecutive months 
immediately preceding April 1 of the current dividend year." For example, in 

addition to the other requirements, to be eligible for the 1991 dividend under 

current law, an individual must have been a state resident during the 
ELIGIBILITY PERIOD of October 1. 1990 through March 31, 1991. Section 1 

extends the six month requirement to 24 months. In other words, the 
individual in the above example, in order to qualify for the 1991 dividend 
(see Section 3) must have been a state resident for the entire ELIGIBILITY 

PERIOD of April 1. 1989 through March 31, 1991 (see Attachment A).

Conservatively speaking, there are approximately 60,000 new dividend appli­
cants each year. The first effect of Section 1 would be felt in 1991 when 
60,000 new Alaskans who thought they would be eligible, find that they are 
not. The second and most difficult effect would be when approximately 60,000 
individuals who did qualify for the 1990 dividend find that they are now not 

eligible for the 1991 dividend (see Attachment A ) .

It will take considerable effort on the Department's part, in conjunction with 
the state demographer, to predict the final effect of this bill. Some of the 

factors to be considered include:

1) the length of the period (current proposal - 24 months);

2) the number of eligible individuals who leave Alaska each year;

3) the nur 'r of new person’s arriving each year;

4) the percentage of individuals moving to Alaska who leave after six

months, one year, eighteen months, etc.;

5) the seasonal distribution of new arrivals;

6) the relative birth rate of new arrivals versus individuals who have 
been in Alaska over two years; and

7) the reaction of military personnel to the new proposal, i.e. how do 
they respond to the new choice presented relative to overseas pay, 

overseas duty credit, etc.

The cinal effect on administrative costs of the Permanent Fund Dividend 
prot.ram would depend upon such factors as mentioned above. For tho first two 
years, the additional costs would include informing, advising, and counseling 

the public; answering repeated questions as to "why was I a resident in 1990 

and not in 1991," plus the costs of denying the applicants who would file 
anyway and hearing their appeals; and the costs of assisting tho Department
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Alaska Department of Revenue 
Permanent Fund Dividend Division 

CS HB 34 (SA) Fiscal Note Analysis 
February 8, 1989

of Law in defending the new requirement. These cost increases might be offset 
partially by the document processing cost savings of initially reducing the 
number of applicants by approximately 60,000.

At this point, the net effect in administrative costs appears to be zero. If 
this does not prove to be the case upon implementation, a supplemental 
appropriation would be sought.

The Department's primary concern with the bill is a clear policy call —  the 
likelihood of a successful legal challenge to the extended ELIGIBILITY PERIOD 
on constitutional grounds, i.e. durational residency tests. This issue should 
be carefully weighed before jeopardizing the existing dividend program.
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Alaska Department of Revenue 
Permanent Fund Dividend Division

CS HB 34 (SA) FISCAL NOTE ANALYSIS 
Attachment A

February 8, 1989

DIVIDEND
YEAR COMPARISON OF ELIGIBILITY PERIODS

1990

; Existing Law |
10/1/89 3/31/90

1991

| Existing Law

10/1/90 3/31/91

f
4/1/89

Troposed Law
3/31/91



STATE OF ALASKA BILL VERSION: __CSHB 34 (Fin)

1989 LEGISLATIVE SESSION PUBLISH D A T E : __________

R E Q U E S T :
FISCAL NOTE RECEIVED m  8

Revision Date: v arch 21.1Q8P______________ Agency Affected: Department of Law
Title : " A n  A c t  establishing durational q r u  ; Legal Services______________
residency requirements. .

Sponsor: House Judiciary  Components :____Operations
Requestor: P m  igp Finance __________________________

F X P E N D I T U R E S / R E  VE N U E S :  (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

30.0 30.0

T O T A L  OPERATING "Or -0- -0- 30.0 30.0 -0-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

-0- •-0- -0- 30.0 30.0 -0-

POSITIONS:

FULL-TTME
PART-TIME
TEMPORARY

-0- -0- -0- -0- -0- -0-

ANA L Y S I S  : (Attach a separate page if necessary)

Please see the attached analysis.

Prepared by: R i c h - r . r d , l i . . £ c e u c 4 A -  P l r g C t g l __________________________________________________________________________  P h o n e  :  iil^3tV72 ________________________________________

Division : Administrative Services DiVision , . March 21. 1989

K i x L i  < = * .  M f w * .  / / = - i / i i
Approved by Commissioner: Pcvclas B. BnllvV Attorney O n .  0 ^ ;  March 21. 1989 

Agency: Donartmont of Law

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page _!—  of — —



C O N T I N U A T I O N  of  F IS C A L  N O T E  ANALYSIS

Fcr Hill/Resolution No. cshb 34 (Fin)

The comir.itree substitute fcr HE 34 adds legislative findings, 
and it also provides for reduced durational residency requirements if a 

court finds that the bill's 24 month durational requirements are 
invalid. Specifically, Sections 3 and 6 appear to delegate- the 

legislature's law making authority to the court, if a court finds either 
a two year or a one year residency requirement invalid. In the case of 

the Longevity Bonus Program, this delegation could conceivably result in 

a shorter durational residency requirement than currently exists. 

However, these changes do not alter the fact that state laws containing 
lengthy durational residency requirements come under legal attack in 
Alaska. Consequently, the fiscal impacts noted in the Department of 

Law's fiscal note of February 8, 1989, are still appropriate. The

department's previous comments regarding that impact are repeated below.

Section 2 of this bill amends AS 43.23.005(a)(2) to increase
the residency requirement, for an individual to receive the state's
annual permanent fund dividend, from six consecutive months' residence 

to 24 consecutive months' residence immediately preceding April’1 of the 
current dividend year.

Section 5 of the bill amends AS 47.45.010(a) to increase the 
residency requirement, for an individual to receive the state's

longevity bonus, from one year's residency to two year's residency 
immediately preceding an individual's application for the longevity 
bonus.

Historically, state laws containing lengthy durational 
requirements have cone under legal attack in Alaska. The department 
anticipates that if the bill is enacted it will be challenged in the 

courts, on federal constitutional grounds. Fiscal note funds, in the 

amount of 30.0, are therefore being requested to pay for outside counsel 
legal scholar costs, to assist in the preparation and review of 
arguments that will be needed by the department to defend the state.

In addition to these costs, the department also has a
hidden cost whenever it has to divert existing staff resources from 
other work to defend against durational residency lawsuits. As an 

example, the ■ longevity bonus lawsuit, Vest v. State, cost the department 

about $70,000 in staff salaries and associated overhead expenses. 

Approximately ten weeks cf attorney time was required to prepare for and 
defend the state at trial, on the constitutionality and retroactivity 

issues. Approximately eight weeks of attorney time was spent on che 
Alaska Supreme Court appeals, on the same issues. The average cost for 

the department's attorneys who handle this level of work, including 
normal office support costs, is $96.00 per hour. The department also 
paid Professor Walter Dellinger $8,200 to review and help prepare its 

briefs in the Vest trials. Professor Dellinger is a noted legal scholar 

and an expert on constitutional law. The department' ortsidc legal 

expert costs in this matter would have been substantially greater had 
the case reached the U.S. Supreme Court. Because this particular
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C O N T I N U A T I O N  o f  F IS C A L  N O T E  ANALYSIS

For Bill/Resolution No. cshb 34 (Fin)

dispute was settled on .1 request for a motion for summary judgement and 

did not require a trial 0 . the facts, anc because the dispute ended at 

the state supreme court level, the department's total costs were 

probably somewhat less than they would have been if the case had gone to 

the U.S. Supreme Court. Lastly, the costs, attorney fees, and interest 
that were awarded to the plaintiff by the court in Vest, and which were 
subsequently paid by the state, totalled $149,383.88.

Although an opinion cannot be offered, it should also be noted that 
if the bill becomes law and then is subsequently overturned by the 

courts, the state might be exposed to the payment of damages for any 

injuries or loss suffered by any classes of persons, as a result of the 
bill's enactment.

; : ;e    o f ____1
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HOUSE COMMITTEE REPORT
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The STATE AFFAIRS Committee recommends that:

HOUSE BILL NO. 34 [DURATIONAL RESIDENCY REQUIREMENTS]
"An Act relating to durational residency requirements for certain state 
benefit programs; and providing for an effective date."
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[ V ]  the same title 
[ ] a new title

[ ] have attached amendment(s)

X do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS: ____________________

ATTACHES NEW FISCAL NOTE(s): 

[ ^ ]  fiscal impact 

[ ] zero fiscal note 

[ ] zero with analysis

letter of intent

APPROVES PREVIOUS:

[ ] fiscal note(s) published:

C ] zero fiscal notes(s) published:
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FISCAL NOTE
REQUEST: _____________________________________________________________ ___

Revision Date: January 23, 1989 Agency Affected: Administration_______________

Title: » Sec below ________________________ BRU: Longevity Bonus________________________________

S p o n s o r :  Donley C o m p o n e n t s :  Administration. Grants ___________

R e q u e s t o r :  State Affairs Committee ________________________________________________________

* An Act relating to durational residency requirements f o r  certain state benefit programs;

STATE OF ALASKA Bill Version: HR 7/,
1989 LEGISLATIVE SESSION Publish Date: _____________

and providing for an effective date

EXPENDITURES/REVENUES: (Thousands of Dollars)
O P E R A T IN G- FY 8T FV9G FY 9 1 ..FY 92 ' FY" 93 FY 94

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND 4 STRUCTURES

CRANTS, CLAIMS

MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 (60.0) (120.0 (120.0) (120.0 (120.0)

0 0 0 0 0 0TOTAL OPERATING 0 (60.0) (120.0 (120.0) (120.0 (120.0)

CAPITAL
REVENUE ' 0 0 0 0 0 I

FUNDING: (Thousands of Doll ars)

CENERAL FUND 0 (60.0) (120.0 (120.0) (120.0 (120.0)

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 0 (60.0) (120.0 (120.0) (120.0 (120.0)

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

See attached

Prepared By: James h . Cha
Division: Pioneers' Benefits

Approved by Commissioner:/
Agency: Department of Administration

John M. Andrews

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 

Impacted Agency(ies)

Phone: a65-<*aoo 
Date:

Date : ' f i s h ?

Page j   of J___

1 / 7 K 2 / 0 1 2 3 1 7 - 9 / U ?  v . 2
n „ . . .  n /00



CONTINUATION of FISCAL NOTE ANALYSIS 

For Bill/Resolution No. House BUI (HB) 34

In order to project the fiscal impact of the passage of HB 34 some assumptions 
had to be made. These assumptions were:

1) That the number of applicants for the Longevity Bonus who have a
minimum of one year of residence in the state will remain at the
same ratio to the total number of applicants.

Rationale: This ratio has remained constant for the past two years.

2) That the ratio of applicants for the Longevity Bonus who have a
minimum of one year of residence in the state to the total number of
applicants will remain at one in five.

Rationale: This is the ratio demonstrated in the last two years.

3) That the passage of HB 34 will impact only those applicants with
less than two years of residence the year following its passage.

Rationale: Those applicant who would otherwise be qualified would
have to wait another year for their applications to be accepted. 
Those who learn of the passage of HB 34 who do not have the one year 
of residence would apply two years after its passage and continue to 
do so in the following years.

4) That the average number of applicants for the Longevity Bonus who
have a minimum of one year of residence in the state is 40 per
month.

Rationale: Historical trend analysis result.

With these assumptions the following calculations were made. The number of 
applicants, 40, is multiplied by $250 and that product multiplied by six for 
the second half of FY 90 or 12 for the FY 91 or six for the first half of 
FY 92. These products were the savings in the grant component. The savings 
in postage cost is reflected in the contractual component

1/7K2/012317-9/3 Page 2 o f 2



STATE OF ALASKA
1989 LEGISLATIVE SESSION

BILL VERSION: »B 34

PUBLISH DATE: ______

R E Q U E S T :
FISCAL NOTE

Revision D a le :____________________________________
Title: ."An Act relating to durational___
residency requirements..."_____________

Sponsor : Reor. Donlev_________________ •

Requestor: House State Affairs___________

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

Agency Affected: Department of Law 
B R U : Legal Services_____________

Components • Operations

OPERATING FY 89 FY 90 F Y  91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

30.0 30.0

T O T A L  OPERATING ___-o-_______ -D- . 30.0 30.0 -0-

CAPITAL

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

-0- -0- 30.0 30.0 -0- -0-

P OSITIONS:

FULL-TTME
PART-TIME
TEMPORARY

-0- -0- -0- -0- -0-

A N A L Y S I S  : (Aaach a separate page if necessary)

Please see the attached analysis.

; Richard I. Pegues. MrflrtnrPrepared by 
Division : Administrative Servioesir»lstrative Servioes________ ________

T r M j
nmissioner: Grace Her* Schnible. Attv.Approved by Commissioner ____

Agency: Department of I.aw

P h o n e : __________
Dale : . I n n n n r y  03 . 1QPQ

HillL  Dale: Jimiarv 23. 1989

Distribution (by preparer): 

Legislative Finance 
Legislative Sponsor 

Requestor

Of&ce of Management and Budget 
Impaaed Agency(ies) page of



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S  

For Bill/Resolution No. HB ______

Section 1 of this bill amends AS 43.23.005 (a)(2) to increase 
the residency requirement, for an individual to receive the state's 
annual permanent fund d i v i d e n d f r o m  six consecutive months' residence 
to 24 consecutive months' residence immediately preceding April 1 of che 
current dividend year. s

Section 2 of the bill amends AS 47.45.010 (a) to increase che 

residency requirement, for an individual to receive the state's 

longevity bonus, from one year's residency to two year's residency 
immediately preceding an individual's application for che longevity 
bonus.

Historically, state laws containing lengthy durational 

requirements have come under legal attack in Alaska. The department 

anticipates that if the bill is enacted it will be challenged in the 
courts, on federal constitutional grounds. Fiscal note funds, in the 
amount of 30.0, are therefore being requested to pay for outside counsel 

to assist in the preparation of arguments, that will be needed by the 
department to defend the state. Although an opinion cann t be offered, 

it should be noted that if the bill becomes law and then is subsequently 

overturned by the courts, the state might be exposed to the payment of 

damages for any injuries or loss suffered by any classes of persons, as 
a result of the bill's enactment.



STATE OF ALASKA
1989 LEGISLATIVE SESSIOW

c BILL VERSION:
PUBLISH DATE:

FISCAL NOTE

c
HB 34

REQUEST

Revision D a t e : _ ___________________________
Title: Durational residency require­

ments for state benefit programs______
Sponsor: Donley. Boucher. Boyer, et al. 

R e q u e s t o r : ______________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

Agency Affected: Revenue

BRU: Permanent Fund Dividend Division

Components: Permanent Fund Dividend

______________ Division

1
OPERATING

1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 92 1 FY 93

1 1 1 1 1 1
PERSONAL SERVICES | -0- | -0- | -0- I -0- | -0- | -0-
TRAVEL | -0- | -0- | -0- | -0- | -0- | -0-
CONTRACTUAL | -0- | -0- | -0- | -0- | -0- | -0-
SUPPLIES | -0- | -0- | -0- I -0- | -0- | -0-
EQUIPMENT | -0- | -0- | -0- | -0- | -0- | -0-
LANDS & STRUCTURES | -0- | -0- | -0- | -0- | -0- | -0-
GRANTS, CLAIMS | -0- | -0- | -0- | -0- | -0- | -0-
MISCELLANEOUS I -0- | -0- | -0- | -0- | -0- | -0-

TOTAL OPERATING I -0- | -0- | -0- | -0- | -0- | -0-

1 C A P IT A L  1 - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | -0-

1 REVENUE 1 - 0 - | -0- | - 0 - | - 0 - | - 0 - | - 0 -

FUNDING: (Thousands of Dollars)

| GENERAL FUND 1 - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
| FEDERAL FUNDS ! - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
| OTHER i - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
1 TO TA L  I - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | -0-

POSITIONS:

FULL-TIME | -0- | -0-
PART-TIME j -0- | -0-
TEMPORARY_____________________ I -0- j -0-

ANALYSIS: See Attached

Prepared By: Erviri^Jones
Division:  Permanyfat Fund Dividend Pjvjt£4otr

Approved by Commissioner^
Agency: _____ Revenue

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 

Requestor
Office of Management and Budget 
Impacted Agency(ios)

| - 0-  

| - 0-  

| - 0-

| - 0- 

|  - 0-  

|  - 0-

- 0-

- 0-

- 0 -

| - 0-  

| - 0-  

| - 0-

Phone: 465-2323
Date: January 24. 1989

Date:
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Alaska Department of Revenue 
Permanent Fund Dividend Division 

HB 34 Fiscal Note Analysis 
January 24, 1989

Section 1 modifies one of the four general eligibility requirements to receive 
a permanent fund dividend. Under the law enacted In 1982. an Individual must 
have been "a state resident for a period of at least six consecutive months 
Immediately preceding April 1 of the current dividend year." For example, 1n 
addition to the other requirements, to be eligible for the 1989 dividend, an 
Individual must have been a state resident during the ELIGIBILITY PERI00 of 
October 1. 1988 through March 31, 1989. Section 1 extends the six month 
requirement to 24 months. In other words, the Individual 1n the above 
exari.ole, 1n order to qualify for the 1990 dividend (see Section 3) must have 
been 1 state resident for the entire ELIGIBILITY PERIOD of April 1. 1988 
through March 31, 1990.

Conservatively speaking, there are approximately 60,000 new dividend appli­
cants each year. The first effect of Section 1 would be felt In 1990 when
60,000 new Alaskans who thought they would be eligible, find that they ore 
not. The second and most difficult effect would be when approximately 60,000 
Individuals who did qualify for ’-he 1989 dividend find that they are now noc 
eligible for th 199C dividend. (See attachment A)

It will take considerable effort on the Department's part, 1n conjunction with 
the state demographer, to predict the final effect cf this bill. Some of the 
factors to be considered Include:

1) t.ie length of the period (current proposal - 24 months);

2) the number of eligible Individuals who leave each year;

3) the number of new person's arriving each year;

4) the percentage of Individuals moving to Alaska who leave after one
year, eighteen months, etc.;

5) the seasonal distribution of new arrivals;

6) the relative birth rate of new arrivals versus Individuals who have 
been In Alaska over two years; and

7) the reaction of military personnel to the new proposal. I.e. how do 
they respond to the new choice presented relative to overseas pay, 
overseas duty credit, etc.

The final effect on administrative costs of the Permanent Fund Dividend 
program would depend upon such factors as mentioned above. For the first two 
years, the additional costs would Include Informing, advising, and counseling 
the public answering their repeated questions as to "why was I a resident In 
1989 and not In 1990," plus the costs of denying the applicants who would file 
anyway, and hearing their appeals, and the costs of assisting the

Page 2 of 4
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c
Alaska Department of Revenue 

Permanent Fund Dividend Division 
HB 34 Fiscal Note Analysis 

January 24, 1989

Department of Law 1n defending the new requirement. These cost Increases 
might partially be offset by the document processing cost savings of reducing 
the number of applicants by approximately 60,000.

The Department's primary concern with the bill 1s a clear policy call —  the 
likelihood of a successful legal challenge to the extended ELIGIBILITY PERIOD 
on constitutional grounds, I.e. durational residency tests. This Issue should 
be carefully weighed before jeopardizing the existing dividend program.

Page 3 ol 4



Alaska Department of Revenue 
Permanent fund Dividend Division

HB 34 FISCAL NOTE ANALYSIS 
Attachment A

January 24, 1009

DIVIOEND
YEAR COMPARISON OF ELIGIBILITY PERIODS

1089

I Existing Law ;
10/1/88 3/31/80

1090

| Existing Law j
10/1/80 3/31/00

.1
. | Proposed Law |
^  4/1/88 3/31/00

Page 3 of 3
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January 24, 1989

M E M O R A N D U M

CHAIRMAN
1 AilOR AM) ( OMMERC F. I OMMnTEE

MEMBER
'TATI AFFAIRS COMMITTEE
HEALTH E DLCAT10S AND 

HX. LU SERVICES COMMITTEE
III H MXti WDBANKINGSUBCOMMITTEE

FINANCE BLDGET SLBI O.SCSIITIIE 
n t n  OF COMMERCE AM)
ec o n o m ic  d ev elo pm en t

To: Members, House State Affairs Committee

From: Representative Dave Donley

Re: HB 34 - Durational residency requirements for

Longevity Bonus and Permanent Fund Dividends

HB 34, a measure establishing a two year residency requirement to be eligible 
for a Permanent Fund dividend and for the Alaska Longevity Bonus, is before the 

House State Affairs Committee.

The current durational residency requirement for the Longevity Bonus is one 
year and for the Permanent Fund Dividend, six months of continuous residency 

prior to April I of the current dividend year. HB 34 retains that April 1 

determination date and increases the residency period to 24 months. A January 
1, 1990 effective date in included so that the new residency requirement would 

coincide with the calendar year to facilitate the administration of the 
permanent fund dividend program.

There is a proposed amendment to HB 34 in vour files. The amendment inserts 
additional language under the Longevity Bonus program to make it consistent 
with the new residency requirement. This language was inadvertently left out 

of the original bill. Should the Committee decide to incorporate this 
amendment into a C S , I ask that you also consider changing the effective date 

to January 1, 1991. Such a change would "grandfather" in anyone about to 
become eligible for the bonus.

The residency requirement under the original Longevity Bonus program required 
continuous residency since statehood. The Alaska Supreme Court struck down the 
program in ch? Vest decision, in part because of the lengthy residency 
requirement, although they did not elaborate on what length of residency they 

would find acceptable. The state subsequently adopted the one year 

requirement.

Originally, the Permanent Fund dividends were disbursed according to the number 
of years a particular Alaskan had maintained residency in che state. The U.S. 
Supreme Court struck down the program in che Zobel decision, because the 
residency requirement was arbitrary and unfair and violated both che privileges 

and Immunities and equal protection clause of the Constitution. Again, they

IUNEAI' OFFICE iDunnjc Lqtulitm Srnioni 
I’ O  B O X  V .  J U N E A U .  A L A S K A  9 9 8 1 1  • , 9 0 *  4 6 5 - 3 8 9 2



did not elaborate on what residency requirement would meet a constitutional 
challenge.

Traditionally the courts have applied two "tests" when considering residency 

requirements. The first, "strict scrutiny", is applied when a particular 
program provides the basic necessities of life (medical care, welfare benefits 
etc.) or when an important constitutional right is at stake, such as the right 

to vote. In these cases, even a one year residency requirement would not be 
upheld.

The second standard, applied when dealing with laws that do not affect a basic 

necessity or a fundamental right, is called "rational basis" Under the 
"rational basis" standard, the courts weigh the nature and extent of the 
residency required against the state's purpose in enacting the statute and the 
fairness and substantially of the relationship between the purpose and the 

requirement. In other words, what are the reasons for requiring two years of 
residency and does the requirement satisfy the purposes for which it was 
adopted?

In addition, the courts recognize that for the purpose of determining residency 
the state can require both acutal residency and intent to become or remain a 

resident. However, the state must be careful to not impose standards that 

result in bone fide residents being treated differently under the law, such as 
under the original permanent fund dividend program.

It is clear that neither of the programs affected by HB 34 involve a 
fundamental right or a basic necessity of life. Therefore, the "rational 

basis" standard would apply. Both the Longevity Bonus and the Permanent Fund 

Dividend are unique programs uniquely created to benefit Alaska's residents.
The Longevity Bonus is designed to enable life-long Alaskans to spend their
retirement years in the state they helped build. The Permanent Fund Dividend
is designed to create a direct link between the residents of Alaska and the 
Fund they created through a constitutional amendment.

Therefore, the state has clear and compelling reasons to assure that benefits
from these programs accrue to bone fide residents of the state. The pertinent
question is whether the state has compelling reasons to require two years of 
residency in these cases and whether the requirement is reasonable to establish 
that a person is a bone fide resident of the state. I believe we do and I 
believe it can be successfully defended in court.

In a federal District Court decision that upheld the two year residency 
requirement for the Alaska Student Loan Program, the judge took into 
consideration certain unique circumstances about the program that justified a 

longer durational residency requirement. Among them were: the student loan 
program was the most generous in the nation, students as a c’ass are a mobile
population, nnd there was evidence of "loan-shopping" by students which may
encourage applicants to fraudulently claim residency status. rhe~,-'ore, the 

court reasoned, the state had cause to apply a strict standard to assure that
applicarts were, in fact, bone fide residents.

Both the Longevity Bonus and the Fermanent Fund dividend program are generous 
benefits that are unique to Alaska. There is certainly evidence that "benefit 
shopping" occurs in that citizens move to Alaska to take advantage of the



Longevity Bonus as well as the dividend, as opposed to other states without 
these benefits or with similar programs that arc not so generous. Finally, the 
population group affected by HB 34 is, by definition, transient.

Therefore, I believe the state has sufficient grounds to adopt a two year 

residency requirement and at least an even chance of arguing our case 

successfully in court under the "rational basis" standard.
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W O R K  DRAFT

Original sponsors Donley, Boucher, 
Boyer, et al.

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE BILL NO. 34 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to durational residency requirements

for certain state benefit programs; and providing for 

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.23.005(a) is amended to read:

(a) An individual is eligible to receive one permanent fund 

dividend each year in an amount to be determined under AS 43.23.025 if 

the individual applies to the department, and if

(1) on the date of application the individual is a state

resident;

(2) the individual was a state resident for a period of at 

least 24̂  [SIX] consecutive months immediately preceding April 1 of the 

current dividend year; and

(3) the individual has been physically present in the state 

at some time during the period beginning July 1 two years before the 

date of application and ending on the date of application.

* Sec. 2. AS 43.23.015(b) is amended to read:

(b) The department shall prescribe and furnish an application 

form for claiming a permanent fund dividend. The application must 

contain a statement of eligibility and a certification of residency in 

substantially the following form:

I certify that

( ) I am a state resident on the date of this application, I have 

been a state resident for at least 24 [SIX] months immediately

-1- CSHB 34(SA)
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preceding April 1 of the current dividend year, and I have been phys­

ically present in the State of Alaska at some time during the period

beginning July 1 two years before the date of application and ending

on the date of this application; or

( ) (name), the individual on whose behalf I am applying, is a 

state resident on the date of this application, has been a state 

resident for at least 24̂  (SIX) months immediately preceding April 1 of 

the current dividend year, and has been physically present in the 

State of Alaska at some time during the period beginning July 1 two 

years before the date of application and ending on the date of this 

application.

I understand that a false claim of eligibility to obtain a perma­

nent fund dividend for myself or for another is a criminal offense, 

that if convicted I will forfeit future dividends, and that I must 

repay all dividends that have been paid to me. I understand that if I 

wilfully misrepresent, exercise gross negligence, or recklessly disre­

gard a material fact regarding my eligibility for a permanent fund 

dividend I will forfeit the dividend, be subject to a civil fine of up

to $5,000, and lose my eligibility for the next five dividends. I

understand that these penalties are in addition to any criminal pen­

alties imposed.

(signature of individual, 

parent, guardian, or other 

authorized representative)

* Sec. 3. AS 47.45.010(a) is amended to read:

(a) A person who is 65 years of age or ever, who resides in the 

state for at least two years [ONE YEAR1 immediately preceding applica­

tion for a longevity bonus under this chaster may apply to the 

CSHB 3 4 (SA) -2-
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commissioner of administration for qualification to receive a monthly 

bonus of $250.

* Sec. U. This Act takes effect January 1, 1990.

-3- C S H B  3&<SA)
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Alaska State Legislature
House o f Representatives 

C o m m i t t e e  o n  S t a t e  A f f a i r s

TO: House State Affairs Committee Members

FROM: Representative H.A. "Redyf)$c$ipf*er, Chair
House State Affairs C o :uni

DATE: January 24, 1989

RE: HB 34 - Durational Residency Requirements

I would like to bring to your attention a memorandum from 
Keith Levy to Senator Mitch Abood dated February 7, 1987 
which discusses durational residency requirements and case 
law regarding residency requirements.

Room 102 Capitol Building, P.O. Do* V. Juneau. Alaska 99811 (907) 465-4931
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M E M O R A N D U M F e b r u a r y  7, 1987

SUBJECT: Durational residency requirement for
longevity bonus (SB 56 and SB 57)

TO: Senator Mitch Abood, Chair
Senate State Affairs Committee

FROM: Keith B. L e v y u
Legislative Counsel

You have asked whether making the Alaska longevity bonus a 
"needs based" program with an income cap for eligibility of 
$20,000 or $25,000 would require reducing the residency 
requirement for the program from one year to 30 days. While 
it is difficult to predict with certainty the maximum dura­
tional residence requirement that is constitutionally per­
mitted under any particular set of facts, it is true that 
making the longevity bonus "needs based" would open the cur­
rent one year requirement up to serious attack.

A one year durational residency requirement presents poten­
tial constitutional problems in any state legislation. In 
the case of a program which provides the "basic necessities 
of life," however, the invalidity of such a durational resi­
dence requirement is almost certain. Thus, a one year resi­
dence requirement for the longevity bonus program, even in 
its current form, is open to constitutional challenge. Mak­
ing the program "needs based" would make a successful chal­
lenge more likely if the court views the program as provid­
ing the basic necessities of life.

In Shapiro v. Thompson, 394 U.S. 618, 22 L.Ed.2d 600 (1969), 
the United States Supreme Court struck down various state 
provisions requiri lg indigenes to be state residents for one 
year before being eligible for state welfare benefits. The 
court observed that in each case there was no question that 
the indigents were state residents, buc they were being 
denied welfare benefits solely because they had not been 
residents for che one year period. The court concluded
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that, while the state may require that welfare recipients be 
state residents, the one year requirement penalized che con­
stitutional right to travel:

. . . any classification which serves to penalize the 
exercise of that right, unless shown to be necessary to 
promote a compelling governmental interest, is uncon- 
stitutional.- (Emphasis in original.) Shapiro, 22 
L.Ed.2d, at 615.

The court rejected various arguments of the states involved, 
including the argument that the one year waiting period 
served to prevent fraudulent receipt of benefits. The court 
pointed out that-fraud, can be prevented and residency estab­
lished without the extensive waiting period. Shapiro, 22 
L.Ed.2d, at 616 - 617.

In a footnote, the Shapiro court did state that its ruling 
was limited to the races of che case:

We imply no view of the validity of waiting-period or 
residence requirements determining eligibility to vote, 
eligibility for tuition-free education, to obtain a 
license to practice a profession, to hunt or fish, and 
so forth. Such requirements may promote compelling 
state interests on the one hand, or, on the other, may 
not be penalties upon the exercise of the right of in­
terestate travel.

Shapiro, 22 L.Ed.2d, n. 21, at 617.

The holding in Shapiro was extended to apply to medical ben­
efits in Memorial Hospital v. Maricopa Councv, <*15 U.S. 250. 
39 L . Ed. 2~(TTCjh' '('T5'7'l)“

Whatever the ultimate parameters of the Shapiro penalty 
analysis, it is at least clear chat medical care is as 
much "a basic necessity of life" to an indigent as w e l­
fare assistance. And governmental privileges or bene­
fits necessary to basic sustenance have often been 
viewed as being of greacer constitutional significance 
chan less essential forms of governmental entitlements. 
(Footnotes omitted. Memorial Hospital, 39 L.Ed.2d. at 
315.) '
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The court acknowledged that a one year residence requirement 
may sometimes be justified, as in the case of charging lover 
tuition to one year residents attending a state university:

While we fully recognize the value of higher education, 
we cannot equate its attainment with food, clothing ar.d 
shelter. Shapiro involved the immediate and pressine 
need for preservation of life and health of persons 
unable to live without public assistance, and their 
dependent children. Thus, the residence requirement ir. 
Shapiro could cause great suffering and even loss of 
life. The durational residence requirements for atten­
dance at publicly financed institutions of higher 
learning do not involve similar risks. (Memorial Hos­
pital, 30 L.Ed.2d, n. 15, at 316.)

[^Accordingly, the court left open the possibility that a one 
year residence requirement could be upheld in certain 
instances, but not where the benefit involved is one of che 
basic necessities of life.

It is difficult to say whether the Alaska Supreme Court 
would view an income cap of $20,000 or S25.000 as making che 
longevity bonus a benefit involving the "basic necessities 
of life" within the meaning of the Shapiro and Memorial 
Hospital cases. It can certainly be argued chat any income 
cap would make the program a "welfare" benefit so that the 
court would view it is providing basic necessities. Ar.d the 
lower the incomp cap gets, the mere likely the court will 
reach chis conclusion. Thus, a $20,000 incom cap is more 
subject to challenge than a $25,000 cap.

Section 1(b), ch. 38, SLA 1984, states:

The longevity bonus program is not a form of welfare 
and is not a substitute for or supplement to public 
assistance. Other programs are available to provide 
che basic necessities of life. The longevity bonus 
program is intended to encourage elderly Alaskans to 
spend their retirement years in the comfort of their 
homes.

This Language is obviously intended to protect jgainsc a 
challenge under Shapiro and Memorial Hospital. However, 
setting "an income cap on eligibility ror che bonus would 
seem to repudiate that lancuaec by making che bonus avail­
able only to chose Alaskans who need it.



Se na t or  A b o o d
Fe br u ar y  7, 1987
Page 4

I

In Dunn v. Blumstein, 405 U.S. 330, 31 L.Ed.2d 274 (1972), 
the United States Supreme Court struck down a one year resi­
dence requirement for the right to vote as penalizing that 
important constitutional right. In a similar case, the 
Alaska Supreme Court struck down a 75 day residence require­
ment for voting in state elections. State v. Van Dort,‘ 502 
P.2d 453, 454 (Alaska 1972). In each case, however, the 
court did find that a 30 day residence requirement would 
serve the compelling state interest in preventing voter 
fraud and voting by nonresidents.

In subsequent cases, the Alaska Supreme Court seems to have 
taken an r/en broader interpretation of the right to travel 
and a more critical view of durational residence require­
ments than the United States Supreme Court. For example, ir. 
State v. A d a m s , 522 P.2d 1125 (Alaska 1974), the court held 
that a one year residence requirement to obrar'n a divorce in 
a state court violates the state constitution. This is in 
contrast to the United States Supreme Court opinion in Sosna 
v. • Iowa, 419 U.S. 393, 42 L.Ed. 2d 532 ( 1976), in which che 
court upheld Iowa's one year residence requirement for seek­
ing a divorce in the state, under the federal constitution. 
The court in Adams went so far as to say:

All durational residency requirements inherently in­
fringe upon the fundamental constitutional right of 
interstate travel. Hence, all such requirements are 
prima facie invalid ar.d will be countenanced only when 
they serve a compelling state interest. (Footnotes 
omitted. A d ams. at 1131.)

in State v. U v l i e , 516 ?.2d 142 (Alaska 1973), the court 
struck down a one year residence requirement for public 
employment, saying che state had failed to advance n compel­
ling justification for the requirement.

y ^ T h e  standard for reviewing duracional residence requirements 
in Alaska was altered somewhat after che Alaska Supreme 
Court adopted a new test under which state equal protection 
challenges are considered:

The classification must be reasonable, noc arbitrarv, 
and must rest upon some ground of difference having a 
fair and substantial relation to the object of che leg­
islation, so chat all persons similarly circumstanced 
shall be created alike. (Isakson v. Riolcev. 550 ?. 7H 
359 (Alaska 1976).) —
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Even under the new standard, however, the court requires the 
state to provide a high level of justification before it 
will sustain a durational residence requirement. Applying 
this new standard, the court struck down a borough ordinance 
requiring one year of residence in the borough to partici­
pate in the borough's land lottery. Gilman v. Martin. 662 
P.2d 120 (Alaska 1983). -------------------

The significance of the A d ams, W i l e y , and Gillman cases is 
that the court struck down the one year residence require­
ments even though they did not involve "basic necessities of 
life." Thus, it appears that the Alaska Supreme Court goes 
much further than the United States Supreme Court in dura­
tional residence challenges. Accordingly, even if the lon­
gevity bonus is not viewed as providing the basic neces­
sities of life, the one ye^r residence reauirement could be 
overturned by the court. The Alaska Supreme Court has 
upheld durational residence requirements for eligibility to 
run for the state legislature (Gilbert v. S t a t e ,"526 P.2d 
1131 (Alaska 1974)); for eligibility to perform jury duty 
(Hampton v. S t ate, 569 P.2d 138 (Alaska 1977)); and for 
eligibility to run for a municipal office (Cascner v. Citv 
of Homer, 593 P.2d 953 (Alaska 1979). However, the discin- 
guisning factor in each of these cases is that the residence 
requirement was for a position involving important policy 
making responsibilities.

/The longevity bonus in any form seems to be more akin to che 
c a s e s  in which the duracional residence requirements were 
/struck down chan the cases in which they were upheld. It is 
'simply a state benefit, not a policy making position. The 
kinds of justifications che state could put forth for che 
one year requirement -- protection of fiscal integrity of 
che program and preventing people from moving to che state 
solely to obtain che beneric -- have been rejected by both 
the Alaska Supreme Court and United States Supreme Court. 
However, setting an income cap for eligibility for che pro­
gram will certainly add to che arguments against the one 
year requirement, since such a change is likely to make the 
program more of a "basic necessity of life" rather chan a 
mere supplement to income.

In Jeffrey v. Colorado State Department of Social Services. 
599’V. id (CoLoraco i979), che Colorado Sunreme Court 
struck down a state old-aoe pension plan which contained a 
durational residence requirement. The court rejected the 
argument that che pension was merely an income supplement
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because, under state law, the pension benefit was reduced in 
proportion to the amount of an individual's other income. 
This provision made it clear to the court that the pension 
was intended to meet the basic necessities of life, not to 
supplement other income. Similarly, setting an income cap 
on eligibility for the longevity bonus would add to the 
arguments that the program provides basic needs and the one 
year durational residence requirement is unconstitutional.

In conclusion, it is possible that the Alaska Supreme Court 
would find the one year residence requirement for the lon­
gevity bonus unconstitutional even in the program's present 
form. However, setting an income cap for eligibility for 
the program will certainly add to the likelihood that the 
residence requirement would be struck down if challenged.
The strength of such a challenge will depend, in part, on 
the details of how the "needs based" program would operate. 
The lower the level of income at which an individual becomes 
eligible, the greater the likelihood that the court will 
view the program as providing the basic necessities of life, 
thus increasing the chance that the one year requirement 
will be struck down.

If I may be of further assistance, please advise.

KBL:mkr 
m 8 / 105



OFFERED IN THE HOUSE

TO: CSHB 34 (State Affairs)

A M E N D M E N T

BY DONLEY

Page 1, after line 21:

Insert a new bill section to read:

"* Sec. 2. AS 43.23.005 is amended by adding a new subsection to

read:

(e) If a court finds the durational residency requirement under

(a)(2) of this section is invalid, the residency requirement is
/  /V_ov\

-permitted— by— Law. The department shall change the

statement of eligibility under AS 43.23.015(b) as necessary to conform 

to this subsection." — » A

V '  o . , i l  < / ,  ' r , t t  '

Renumber the following bill sections accordingly. '

Page 3, line 2:

Insert a new bjjri" secti

(d) If a court finds the durational residency requirement under

(a) of this section is invalid, the residency requirement is oirff

•longest duration-permitted -by— taw. " —

/ *7- /-to ̂ .Ths

Renumber the following bill section a c m r H i n o i v

2/6/89
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OFFERED IN THE HOUSE BY DONLEY

TO: CSHB 3 4 (State Affairs)

Page 1, after line 9:

Insert the following new bill section to read:

Section 1. FINDINGS. (a) The legislature finds with respect to the 

permanent fund dividend program that

(1) Alaska has one of the highest percentages of transients 

compared to permanent residents in the nation;

(2) a significant portion of Alaska's population comes to the 

state to work in temporary jobs or on short-term projects;

(3) because of the large number of transients it is very diffi­

cult for the state to determine whether a person is actually a resident 

with the intent to remain in the state;

(4) the permanent fund dividend program is unique to the state 

and provides generous benefits;

(5) the generous nature of this benefit program creates an 

inducement for people to claim residency inaccurately;

(6) a two-year residency requirement is the most reasonable way 

to determine bona fide residency for the purposes of eligibility for this 

benefit program;

(7) the two-year residency requirement will not discourage 

migration to the state or otherwise interfere with interstate travel;

(8) this program does not involve a basic right under the state 

or federal constitutions or a basic necessity of life;

2 /2 0 /8 9
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(9) a two-year residency requirement will more appropriately 

document actual domicile and the intent to remain a resident; and

(10) the interest of the state in determining bona fide residence 

for purposes of this program is at least equal to the interest recognized 

in Andress v. Baxter, U.S. District Court for the District of Alaska, No. 

A82-307 Civ., September 8, 1983.

(b) The legislature finds with respect to the longevity bonus program

that

(1) Alaska has one of the highest percentages of transients

compared to permanent residents in the nation;

(2) because of the large number of transients it is very diffi­

cult for the state to determine whether a person is actually a resident

with the intent to remain in the state;

(3) seniors, because they are generally retired, have a greater 

opportunity to travel and are more likely to be transient than people with 

permanent employment;

(4) because seniors are less likely to be employed, their resi­

dency status is more difficult to determine;

(5) the longevity bonus program is unique to the state and

provides generous benefits;

(6) the generous nature of this benefit program creates an

inducement for people to claim residency inaccurately;

(7) a two-year residency requirement is the most reasonable way 

to determine bona fide residency for the purposes of eligibility for this 

benefit program;

(8) the two-year residency requirement will not discourage

-2- 2/20/89



6 - 0 1 07Ea
Cook

migration to the state or otherwise interfere with interstate travel;

(9) this program does not involve a basic right under the state 

or federal constitutions or a basic necessity of life;

(10) a two-year residency requirement will more appropriately 

document actual domicile and the intent to remain a resident; and

(11) the interest of the state in determining bona fide residence 

for purposes of this program is at least equal to the interest recognized 

in Andress v. Baxter, U.S. District Court for the District of Alaska, No. 

A82-307 Civ., September 8, 1983."

Page 1, line 10:

Delete "Section"

Insert "Sec."

Renumber the following bill sections accordingly.

-3- 2/20/89



* HOUSE COMMITTEE REPORT f a n
Date Referred: January 9, 1989 FURTHER REFERRALS:('JUDICIARY>

, FINANCE
Date of Committee Action: ____________

The STATE AFFAIRS Committee recommends that: m

HOUSE BILL NO. 34 [DURATIONAL RESIDENCY REQUIREMENTS]
"An Act relating to durational residency requirements for certain state 
benefit programs; and providing for an effective date."

< 5 >

t)^] be replaced with d ^ H P r U

[ ] have attached amendment(s)

X do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the

[V ]  the same title 
[ ] a new title

Committee

ADOPTS: letter of intent

ATTACHES NEW FISCAL NOTE(s): 

e£ .[ ^ 3  fiscal impact - 

C ] zero fiscal note 

/ [ > 0  zero with analysis

APPROVES PREVIOUS:

[ ] fiscal note(s) published;

[ ] zero fiscal notes(s) published:

SIGNING SIGNING QTHEP .TPM  DO PASS:
(Do Not Pass, No Recommendation, Amend)

o fe y

S j? 0 / 2 &  / 4 o Z z _

Chairman's signature
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Date Referred: January 27, 1939 FURTHER REFERRALS: FINANCE
\* f ♦ ^  ,

Date of Committee Action:
______

The JUDICIARY Committee recommends that:

HOUSE BILL NO. 34 [DURATIONAL RESIDENCY REQUIREMENTS]
"An Act relating to durational residency requirements for certain state 
benefit programs; and providing for an effective date."

[ v/ \  be replaced with ___

[ ] have attached amendment(s)

C S  H& ^  \ ahLTfl«etle

do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS: letter of intent

ATTACHES NEW FISCAL NOTE(s) 

[ ] fiscal impact

C ] zero fiscal note

[ ] zero with analysis

APPROVES PREVIOUS: 

[W'] fiscal note(s)
P FD 'fa j

published:

] zero fiscal notes(s) published:

SIGNING DO PASS: SIGNING OTHER THAN DO PASS:
(Do Not Pass^v No Recommendation, Amend)>o Not Pass7\ No R<

«— '-Jui • ( y i o O
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V STATE OF ALASKA

 ̂1989 LEGISLATIVE SESSION

REQUEST:

0 ^  B i l l  Vers ion: CSHB 34
Publish Date:

Ho.
(SA)

HOUSE 1 / 2 7 / 8 9
FISCAL NOTE

Revision Date: January 2 3 . 1989  Agency Affected: Adninistration___________
Title: ♦ So« t>«i' ow________________________________ BRU: Longev i ty  Bonus

S p o n s o r :  Donley C o m p o n e n t s  : Admin i s t r a t i o n .  Grants__________________
Requestor: S t a t e  A f f a i r s  CorwUt t cc  _________________________________________  ___________________________
* An Ac t  r e l a t i n g  t o  d u r a t i o n a l  r e s i d e n c y  requ i rements  f o r  c e r t a i n  s t a t e  b e n e f i t  programs;  

and p r o v id in g  fo r  an e f f e c t i v e  d a te
EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T I N G - T n § r ■ FY TO- FY 9 1 T Y  5 F - FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EOUIPHENT
LAND & STRUCTURES
CRANTS, CLAIHS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 ( 6 0 . 0 ) ( 1 2 0 . 0 ( 1 2 0 . 0 ) ( 1 2 0 . 0 ( 1 2 0 . 0 )
0 0 0 0 0 0

t o t a l  o p e r a t i n g 0 ( 6 0 . 0 ) ( 1 2 0 . 0 ( 1 2 0 . 0 ) ( 1 2 0 . 0 ( 1 2 0 . 0 )

CAPITAL

ReVEn uE 0 o o 0 0 0

FUNDING: (Thousands of Do! ars)
CENERAL FUND 0 ( 6 0 . 0 ) [ 120. 0 ( 1 2 0 . 0 ) ( 1 2 0 . 0 ( 1 2 0 . 0 )
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 ( 6 0 . 0 ) ( 1 2 0 . 0 ( 1 2 0 . 0 ) ( 1 2 0 . 0 ( 1 2 0 . 0 )

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIHE 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

See a t t a c h ed

Prepared By: James h .  ch a s e ______________________________________________  Phone: a65 - »» o o
Division: p i o n e e r s '  B e n e f i t s  * Date:

- f  W  < r  /
Approved by Commissioner:/!John H. Andrews  Date: , / j s
Agency: Department of Administration / ‘Agency: Department of A

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget

Impacted Agency(ies) Page j  of ?
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CONTINUATION of FISCAL NOTE ANALYSIS CSHB 34 <S A >
HOUSE 1/27/89

No. 1

In order to project the fiscal impact of the passage of HB 34 some assumptions 
had to be made. These assumptions were:

1) That the number of applicants for the Longevity Bonus who have a
minimum of one year of residence in the state will remain at the
same ratio to the total number of applicants.

Rationale: This ratio has remained constant for the past two years.

2) That the ratio of applicants for the Longevity Bonus who have a
minimum of one year of residence in the state to the total number of
applicants will remain at one in five.

Rationale: This is the ratio demonstrated in the last two years.

3) That the passage of HB 34 will impact only those applicants with
less than two years of residence the year following its passage.

Rationale: Those applicant who would otherwise be qualified would
have to wait another year for their applications to be accepted. 
Those who learn of the passage of HB 34 who do not have the one year 
of residence would apply two years after its passage and continue to 
do so in the following years.

4) That the average number of applicants for the Longevity Bonus who
have a minimum of one year of residence in the state is 40 per
month.

Rationale: Historical trend analysis result.

With these assumptions the following calculations were made. The number of 
applicants, 40, is multiplied by S250 and that product multiplied by six for 
the second half of FY 90 or 12 for the FY 91 or six for the first half of 
FY 92. These products were the savings in the grant component. The savings 
in postage cost is reflected in the contractual component.

1/7K2/012317-9/3 Page _2_ of J _



No. I
BILL VERSION: CSHB 34 (SA)

PUBLISH DATE: HOUSE 1/27/89
STATE OF ALASKA 

1989 LEGISLATIVE SESSION

FISCAL NOTE
R E Q U E S T

Revision Due:__________________________
Tiilc: "An Act relacing to durational 
residency requirements..."

Sponsor : Repr. Donley_______________ *
Requestor: House State Affairs________

Agency Affected : Department of Law 
B R U : Legal Services___________

Components . Operations

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

FUNDING: (Thousands of Pollan)

GENERAL FUND 
FEDERAL FUNDS 
OTHER
TOTAL__________

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Please see the attached analysis

Prepared by: Richard I. Pecues. Pi 
Division : Administrative Service

------------------- Phone : _A£^2£12_______
... ______________  Dale: -LimiJiry ?T. I QflQ

g c h n j f r l g i  A t t Y .  S e n .   Date: J a n u a r y  2 3 . 1989Approved by Commissioner: Grac 
Agency: Department of Lav

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
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Section 1 of this bill amends AS A3.23.005 (a)(2) to Increase 
the residency requirement, for an individual to receive the state's 

annual permanent fund dividend,, from six consecutive months' residence 

to 24 consecutive months' residence immediately preceding April 1 of the 
current dividend year.

Section 2 of the bill amends AS 47.45.010 (a) to increase the 
residency requirement, for an individual to receive the state's 

longevity bonus, from one year's residency to two year's residency 

immediately preceding an individual's application for the longevity 
bonus.

Historically, state laws containing lengthy durational 
requirements have come under legal attack in Alaska. The department 

anticipates that if the biil is enacted it will be challenged in the 

courts, on federal constitutional grounds. Fiscal note funds, in the 

amount of 30.0, are therefore being requested to pay for outside counsel 

to assist in the preparation of arguments, that will be needed by the 

department to defend the state. Although an opinion cannot be offered, 

it should be noted that if the bill becomes law and then is subsequently 

overturned by the courts, the state might be exposed to the payment of 

damages for any injuries or loss suffered by any classes of persons, as 
a result of the bill's enactment.

2 of 2
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•ILL VIRSIOB: CSHB 34 (SA)
PUBLISH OATS: HOUSE 1/27/89

FISCAL NOTE

A g e n c y  Affected: Revenue_________________

B R U :__Permanent Fund Dividend Division

state

Date: January 2*. 1989Perman

Revision Date:_____________________________
Title: Durational residency reguire-

Sponsor: Donley. Boucher. Boyer. et al. Ccmponents: Permanent Fund Dividend

Reauestor: Division

EXPENDITURES/REVENUES: (Thousands of Dollars)

I 1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 92 1 FY 93

1 OPERATINC 1 1 1 1 1 1
| PERSONAL SERVICES | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| TRAVEL | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| CONTRACTUAL | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| SUPPLIES | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| EQUIPMENT | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| LANDS & STRUCTURES | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| CRANTS, CLAIMS | -0- I -0- | -0- | -0- 1 -0- 1 -0-

1 MISCELLANEOUS 1 -0- | -0- | -0- | -0- 1 -0- 1 -0-

1 TOTAL OPERATING | -0- | -0- | -0- | -0- 1 -0- 1 -0-

1 CAPITAL 1 -0- | -0- | -0- | -0- 1 -0- 1 -0-

I REVENUE 1 -o- | -0- 1 -0- | -0- 1 —0 — 1 -0-

FUNDINC: (Thousands of Dollars)

| CENERAL FUND | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| FEDERAL FUNDS | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| OTHER | -0- | -0- | -0- | -0- 1 -0- 1 -0-

1 TOTAL 1 -0- | -0- | -0- | -0- 1 -0- 1 -0-

POSITIONS:

| FULL-TIME | -0- | -0- | -0- | -0- 1 -0- 1 -0-

| PART-TIME I -0- | —0 — | -0- | -0- 1 -0- 1 -0-

1 TEMPORARY ^ | -0- I -0- | -0- | -0- 1 -0- 1 -0-

ANALYSIS: See A t t ^ h e d / X

Prepared By: Ervin/Ifines X /  Phone: 465-2323

Division:

Approved by C o m m i s s i o n e r  

Agency:  Revenue

Distribution (by p r e p a n r ) :  
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Legislative Sponsor 
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REQUEST
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Alaska Ocpartatnt of Revenue
Permanent fund Dividend Division

CSHB 34 (SA)
HOUSE 1/27/89

Mo. 3

Section I modifies one of the four general eligibility requirements to receive 
a permanent fund dividend. Under the law enacted 1n 1982. an Individual must 
have been ’a state resident for a period of at least six consecutive months 
Immediately preceding April 1 of the current dividend year." For example. In 
addition to the other requirements, to be eligible for the 1989 dividend, an 
Individual must have been a state resident during the ELIGIBILITY PERIOD of 
October 1, 1988 through March 31, 1989. Section 1 extends the six month 
requirement to 24 months. In other words, the Individual 1n the above 
example. In order to qualify for the 1990 dividend (see Section 3) must have
been a state resident for the entire ELIGIBILITY PERIOD of April 1. 1988
through March 31, 1990.

conservatively speaking, there are approximately 60,000 new dividend appli­
cants each year. The first effect of Section 1 would be felt 1n 1990 when 
60,000 new Alaskans who thought they would be eligible, find that they are 
not. The second and most difficult effect would be when approximately 60,000 
Individuals who did qualify for the 1989 dividend find that they are now not 
eligible for the 1990 dividend. (See attachment A)

It will take considerable effort on the Department's part, 1n conjunction with 
the state demographer, to predict the final effect of this bill. Some of the 
factors to be considered Include:

1) the length of the period (current proposal - 24 months);

2) the number of eligible Individuals who leave each year;

3) the number of new person's arriving each year;

4) the percentage of Individuals moving to Alaska who leave after one
year, eighteen months, etc.;

5) the seasonal distribution of new arrivals;

6) the relative birth rate of new arrivals versus Individuals who have
been In Alaska over two years; and

7) the reaction of military personnel to the new proposal, I.e. how do 
they respond to the new choice presented relative to overseas pay, 
overseas duty credit, etc.

The final effect on administrative costs of the Permanent fund Dividend 
program would depend upon such factors as mentioned above, for the Hrst two 
years, the additional costs would Include Informing, advising, and counseling 
the public answering^ their repeated questions as to "why was I a resident In 
1989 and nr- In 1990',* plus the costs of denying the applicants who would file 
anyway, and hearing the1r appeals, and the costs of assisting the
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1n pending the new requirement. These cost Increases

Jh! J Y t * o f f l e t J i * the document processing cost savings of reducing
the number of applicants by approximately 60,000.

J?.e#!;;3r;me!tls Pr1mary concern with the bill Is a clear policy call ~  the 
Ikellhood of a successful legal chal1 ,(ge to the extended ELIGIBILITY PER 100 

on constitutional grounds. I.e. durational residency tests. This Issue should 
be carefully weighed before Jeopardizing the existing dividend program
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FISCAL NOTE ANALYSIS 
Attachment A

OIVIOEND
R  COMPARISON Of ELIGIBILITY PERIODS

1989

I__________________________I
I Existing Law j

1 0 / 1 / 8 8  3 / 3 1 / 8 9

1990

I__________________________ I
I E x is t in g  Law |

1 0 /1 /8 9  3 / 3 1 / 9 0

j ----------------------------------------------------------------------------------------------------------------     J
! Proposed Law j

4 /1 / 8 8  3 / 3 1 / 9 0
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BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILL NO. 34 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act establishing durational residency require­

ments, not to exceed two years, for receipt of the 

permanent fund dividend and receipt of benefits under 

the longevity bonus program; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. (a) The legislature finds with respect to the 

permanent fund dividend program that

(1) compared with other states, Alaska has one of the highest 

ratios of transients to permanent state residents;

(2) a significant number of people from other states come to

Alaska to work in temporary or seasonal jobs or on short-term projectsj

(3) because of the large number of transients it is very diffi­

cult for the state to determine whether a person is actually a resident 

with the intent to remain in the state;

(4) the permanent fund dividend program is unique to the state 

and provides generous benefits;

(5) the generous nature of this benefit program creates an

inducement for people to claim residency inaccurately;

(6) a two-year residency requirement is a reasonable way to

determine bona fide residency for the purposes of eligibility for this 

benefit program;

(7) a two-year residency requirement will not discourage mi­

gration to the state o\ otherwise interfere with interstate travel;
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(8) this program does not involve a basic right under the state 

or federal constitutions or a basic necessity of life;

(9) a two-year residency requirement will more accurately indi­

cate actual domicile and the intent to remain a resident than the require­

ment under current law; and

(10) the interest of the state in determining bona fide residence 

for purposes of this program is at least equal to the interest recognized 

in Andress v. Baxter, U.S. District Court for the District of Alaska, No. 

A82-307 Civ., September 8, 1983.

(b) The legislature finds with respect to the longevity bonus program

that

(1) the longevity bonus is immediately payable to an applicant 

upon acceptance into the program;

(2) acceptance into the program is primarily based on a state­

ment from the applicant that the applicant is a resident for the purposes 

of eligibility for this benefit program and that the applicant intends to 

remain a resident of the state;

(3) a two-year residency requirement will more accurately indi­

cate actual domicile and the intent to remain a resident than the require­

ment under current law;

(4) the longevity bonus program is unique to the state and 

provides generous benefits;

(5) the generous nature of this benefit program creates an 

inducement for people to claim residency inaccurately;

(6) a two-year residency requirement is a reasonable way to

determine bona fide residency for the purposes of eligibility for this

benefit program;

(7) the two-year residency requirement will not discourage 

migration to the state or otherwise interfere with interstate travel;
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(8) this program does not involve a basic right under the state 

or federal constitutions or a basic necessity of life; and

(9) the interest of the state in determining bona fide residence 

for purposes of this program is at least equal to the interest recognized 

in Andress v. Baxter, U.S. District Court for the District of Alaska, No. 

A82-307 Civ., September 8, 1983.

* Sec. 2. AS 43.23.005(a) is amended to read:

(a) An individual is eligible to receive one permanent fund 

dividend each year in an amount to be determined under AS 43.23.025 if 

the individ al applies to the department, and if

(1) on the date of application the individual is a state

resident;

(2) the individual was a state resident for a period of at

least 24_ [SIX] consecutive months immediately preceding April 1 of the

current dividend year; and

(3) the individual has been physically present in the state

at some time during the period beginning July 1 two years before the 

date of application and ending on the date of application.

* Sec. 3. AS 43.23.005 is amended by adding a new subsection to read:

(e) If a court finds the durational residency requirement under

(a)(2) of this section is invalid and no appeal is pending, the resi­

dency requirement is one year. If a court finds the one year resi­

dency requirement is invalid and no appeal is pending, the residency 

requirement is the longest duration permitted by law. The department 

shall change che statement of eligibility under AS 43.23.015(b) as 

necessary to conform to this subsection.

* Sec. 4. AS 43.23.015(b) is amended to read:

(b) The department shall prescribe and furnish an application 

form for claiming a permanent fund dividend. The application must
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contain a statement of eligibility and a certification of residency in 

substantially the following form:

I certify that

( ) I am a state resident on the date of this application, I have 

been a state resident for at least lk_ [SIX] months immediately preced­

ing April 1 of the current dividend year, and I have been physically 

present in the State of Alaska at some time during the period begin­

ning July 1 two years before the date of application and ending on the 

date of this application; or

( ) (name), the individual on whose behalf I am applying, is a 

state resident on the date of this application, has been a state 

resident for at least lk_ [SIX] months immediately preceding April 1 of 

the current dividend year, and has been physically present in the 

State of Alaska at some time during the period beginning July 1 two 

years before the date of application and ending on the date of this 

application.

I understand that a false claim of eligibility to obtain a perma­

nent fund dividend for myself or for another is a criminal offense, 

that if convicted I will forfeit future dividends, and that I must 

repay all dividends that have been paid to me. I understand that if I 

wilfully misrepresent, exercise gross negligence, or recklessly disre­

gard a material fact regarding my eligibility for a permanent fund 

dividend 1 will forfeit the dividend, be subject to a civil fine of up 

to $5,000, and lose my eligibility for che next five dividends. T. 

understand chat these penalties are in addition to any criminal pen­

alties imposed.

(signature of individual, 

parent, guardian, or other
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