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DATED at 

. 19

, Alaska this day of

Custodian Plaintiff

Custodian Representative Interested Parties
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FORM NO. 9

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT AT

State of Alaska.

Plaintiff,

v s .

F/V MR. WONDERFUL, its 
paraphernalia and gear, the 
proceeds of 52,349 pounds of 
king crab delivered pursuant 
to ADF&G Fish Ticket 
No. E 534219, LARRY EDFINGER 
and PAUL TATUM,

Defendants.

No. 3AN CIV

STIPULATION FOR RELEASE OF VESSEL

This is an action for damages and forfeiture of the 

above-named defendant items.

II

The known parties with an interest, right, or title to 

the defendant items are:

1. State of Alaska _______________________________________

2. U.S. Government, NOAA ________________________________

a. Taxes (fed. state)_______________________________

b. Loans

c. et c .

3.

4.

(Owner/Operator) 

(Bank)
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FORM N O . 9 (cont:.)

5. (Crewmember's wage claims) ________________________

6. (Materialmen and suppliers) _______________________

III

It is presently in the best interest of all parties 

that the defendant items named in Exhibit A to this agreement 

have an opportunity to engage in lawful activities until

______________________   , 19___ (or such time as a [district or

superior] court decision on forfeiture is rendered).

Therefore the parties agree as follows

1. The defendant items named in Exhibit "A" are 

released to the control and custody of

  , hereinafter referred

to as "Custo ian".

2. Custodian shall meet all obligations on the 

defendant items without delay. The obligations 

and dates of payments include:

Lender Total Monthly Due
Payment Date

a  .________________  ___________ _____________ _________

b  .________________  ___________ _____________ _________

c.

3. Each lender shall confirm receipt of each required 

payment in writing to the state within five days 

of the due date.
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No additional obligation may encumber the vessel 

without written permission of the state.

Custodian agrees to hold the state harmless for 

any damages or obligations that may occur after 

delivery to custodian under this agreement. 

Custodiar agrees to obtain insurance on the items 

being delivered in an amount equal to their full 

replacement value and to keep such a policy in 

force at all times.

The parties agree upon the following value of the

defendant items listed in Exhibit A at the time of

seizure.

Date of Total
Seizure Value

____________________ , 19__ S_______________________

Custodian posts a bond in the amount of $__________

to protect the interests of the state during the

period of release.

Bond shall be increased whenever there is an 

increase in value of the defendant items equal to 

20% of the value given in No. 7.

Upc i a superior (district) court decision 

favorable to the plaintiff, the released items

shall be immediately delivered to _________________,

Alaska within thirty (30) days of the date of the

FORM N O . 9 (c o n t .)
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FORM N O . 9 (cont.) 

court's decision. If the value of the released 

items exceeds the value given in paragraph 7, the 

bond less any penalty shall be exonerated upon 

delivery. If the value of the returned items is 

less than the vai^-' given in paragraph 7, the bond 

only in amount equal to the value of the returned 

items shall be exonerated.

Custodian shall be penalized as follows for delays 

in delivery:

a.

b.

Delay
(days)

0-3

4-7

c . 7-14

d. 14-30

e . More than 
30

Penalty

None

5% of the value of paragraph 7 
or 57. of the value of the 
returned items at time of 
delivery, whichever is higher.

10% of the value of paragraph 
7 or 57. of the value of the 
returned items at time of 
delivery, whichever is highe::.

50% of the value of paragraph 
7 or 5% of the value of the 
returned items at time of 
delivery, whichever is higher.

Forfeiture of bond in addition 
to defendant items.

Upon a judgment in favor of the defendant items, 

the bond shall be exonerated and any remaining 

defendant items returned to the custodian.
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13. Custodian shall Keep, maintain, and preserve the 

defendant items in accordance with applicable 

laws, regulations, and ordinances and generally 

accepted standards of the industry. The items 

shall be maintained in at l^ast as good a 

condition as when seized. Improvements made with 

written approval of the state shall be credited to 

defendants and the agreed amount shall be paid or 

credited defendants upon a decision of forfeiture 

by the court.

14. In the event Custodian fails to maintain the 

vessel in as good a condition as when seized, the 

state shall repossess the vessel with or without 

notice. Custodian shall reimburse state for all 

repossession costs and maintenance, upkeep, or 

refurbishing costs.

15. Custodian shall keep the defendant items in the 

Third Judicial District unless otherwise 

authorized by order of this court or agreement of 

the parties.

16. On the first day of every month Custodian shall 

prepare a monthly summary, stating the location of 

the vessel and the activities of che defendant 

items, and deliver the summary to plaintiff and

o a r h  i n f o r a c f o H  n a r f v. - .  .V 4* - - „

FORM NO. 9 (cont.)
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FORM NO. 9 ( cont.)

17. On the first day of every month Custodian shall 

prepare a proposed itinerary for that month and 

deliver the itinerary to plaintiff and each 

interested party.

18. The bond securing the release of the defendant 

items shall be forfeited to the plaintiff upon: 1) 

failure to deliver in accordance with paragraph 9; 

2) loss or destruction or disability to use the 

defendant items for a period exceeding 30 days.

Forfeiture of bond is not cause for dismissal of the

lawsuit. 

1(a)
Custocian

1(b)
Custodian Representative

2 .
Plaintiff 

3(a)
Interested Parties

3(b).

3(c).

3(d)
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MEMORANDUM State of Alaska

T0: Susan S. McLean date:
Assistant District Attorney 
Kodiak f i l e n o :

TELEPHONE NO

f r o m : Sarah Elizabeth McCracken s u b je c t
Assistant Attorney General 
Natural Resources-Anchorage

This is a somewhat tardy response to your February 23, 
1983 memo requesting a form for the release of crab pots.

It is difficult to develop a universal agreement for 
release of crab pots or other gear, because the circumstances of 
the seizure, the nature of the gear seized and other matters may 
differ from case to case and' require special tailoring. However, 
the form that is enclosed should be a good general guideline for 
release of crab pots and other gear (including vessels) seized in 
onnection with district court criminal matters. It could also 

be modified to address civil seizure and forfeiture actions. A 
few comments are in order:

1. In general, when we seize a fishing vessel we do 
not wish to enter into a stipulation "for value" 
whereby the stipulation would result in substi­
tution of the bond or other security for the 
vessel itself. This is because the value of a 
fishing vessel is likely to increase during the 
pendency of the action. However, crab pots anti 
other gear are likely to depreciate in value, 
particularly if released and subjected to use and 
deterioration from the elements. Therefore, we 
would probably wish to enter into a stipulation 
for value with respect to depreciating goods such 
as crab pots so that we would have the benefit of 
the value of the crab pots when seized, rather 
than be left with what might be virtually worth­
less equipment at the.end of'a criminal trial or 
appeal. Whether equipment for which you would 
like to use the stipulation appreciates or 
depreciates should determine whether to call it a 
stipulation for value and whether to use the 
language suggested in paragraph 11.

April 26, 1983

Release of Crab 
Pots

02 001A(fle» 10 '79 I



.•usan S. McLean
Assistant: District Attorney
Kodiak

April 26, 1983
Page 2

2. Depending on the nature of the goods, you may or 
may not need the language in paragraph 13 (that 
the items will be maintained in as good a 
condition as when seized.) If we intend to 
substitute the bond anyway, that language would 
not be necessary. I have attempted to cover both 
situations in paragraph 11 by allowing the state 
to have the option of either retaining the goods 
or accepting the bond or other security as a 
substitution.

3. Other paragraphs in this draft may or may not be 
applicable, given the particular facts of a 
specific case. For example, there may be no need 
for paragraph 5 relating to obligations if it is 
clear"that none exist for the equipment. In other 
cases, there may be very complicated financing, 
particularly if you have seized expensive gear.

I hope this will be of some use to you, and I reiterate 
that we would be glad to assist you as necessary in implementing 
these kinds of release agreements.

You may also be interested to know that the Alaska 
Board of Fisheries (and also the Alaska Board of Game) adopted 
regulations during the last regulatory meeting in.March and April 
specifying that fish and game regulations are intended to be 
strict liability offenses unless otherwise provided by the 
regulations or statute. The Board of Fisheries regulation should 
be sent to the Lt. Governor's office for filing sometime within 
the next week or two, and hence would be in effect 30 days 
thereafter. We are hopeful that this action by the boards will 
remedy some of the problems created by the Reynolds decision.

Best regards.

SEM/jmo

cc: John Gissberg
Kathleen McGuire^
Larri Spengler/



in THE DISTRICT COURT FOP, THE STATE OF ALASKA

__________ JUDICIAL DISTRICT AT _________

STATE OF ALASKA )

v.

Case Ho. ___________________

STIPULATION FOR VALUE AND AGREEMENT 
FOR RELEASE OF [CRAB POTS]

The State of Alaska, through [DA/AGJ, and 

[claimant/defendant] hereby stipulate and agree as follows:

1. [Claimant/defendant] is the owner of the 

[vessel/gear/crabpots J, ADFS.G No. [___________ ].

2. On or about (_________________. i 9 _ J , officers of che State

of Alaska, Department of Public Safety, Division of Fish 

and Wildlife Protection, (hereinafter T&WP) observed 

(describe violation, location, storage depth], a violation 

of 5 AAC [____ ] and AS 16.05.920.

On or about [________________ . 19__ ], officers of che F&WP

seized che [crab pocs/gear] referenced in paragraph 1 of 

this agreement [under authority of a seizure warrant

issued on _____________ / under auchoricy of a warrantless

search under AS 16.05.180]. The [crab pocs/gear] are

presently in che scate's custody at [________________],

Alaska.

4. For che mutual convenience of che parties to this

agreement che parties desire to release [crab pocs/gear,

ADF&G No.] to che care and custody of [____________________ ]

(hereinafter "Custodian") upon che terms and conditions of



this agreement. This reLease agreement shall become 

effective when signed by the parties.

Custodian shall meet all obligations on the [crab 

pots/gear), which include:

Lenders Total Monthly Payment Due Date

Custodian may not further encumber che [crab pots/gear]

Custodian shall hold the State harmless for any damages or 

obligations chat may occur after delivery to custodian 

under this agreemenc.

The stipulated value of the [crab pocs/gear) at the date 

of seizure [_'___ , 19 ], is [ 1.

Custodian shall post [with che court], at the time this 

agreement is executed, a [cash bond/other security] in che

amount of 5(___________ ] to protect che State’s incerescs

during the period of release.

Upon a court judgment forfeiting the [crabpocs/gear], to 

the State, custodian shall deliver the [crab pocs/gear) as 

soon as possible, and in no event more than 30 days after 

forfeiture i3 ordered, to (________________], Alaska.

If the [crab pocs/gear] are-returned in substantially che 

same condition as when released, so that their value is 

equal to or exceeds chat sec in paragraph 8 of this 

agreemenc, che bond shall be exonerated. If the value of 

che [crab pots/gear] at che time forfeiture is ordered is



less Chan Che amount set in paragraph 3 of chis agreement, 

Che Scate may, at its opcion, recain che bond and any 

interest as a substitution for che [crab pocs/gear].

Upon judgment (of acquiCal/denying forfeiture of 

crabpocs/gear), che bond will be exonerated and che (crab 

pocs/gear] will be returned to custodian.

Custodian shall keep, maintain, and preserve che 

[crabpocs/gear] in accordance with all applicable laws, 

regulations, and ordinances, and generally accepted 

fishing industry standards. The items shall be maintained 

in as good a condition as when seized.

Cuscouian shall keep che [crabpocs/gear] within che

[_____ ] Judicial District unless otherwise agreed by che

State.

This agreemenc is for the purpose of release of (crab 

pocs/gear] only, and does not constitute an admission of 

liability or wrongdoing by either party.

This agreement contains the entire agreemenc between che 

parties, and Its terns are contractual and not a mere 
recital.

This agreement shall be construed under che laws of che 

State of Alaska.

If custodian breaches che terms of"chis agreement, the 

custodian must deliver che items to che Scare Immediately;
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-arv failure co deliver within ten days after che breach of 

a eras of ehia agreement will automatically forfeit the 

bond to the State.

Dated:

Dated:

Assistant District Attorney 

((ilainant/owner j
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,  9  i i t t .a b .U 3 U A l a s k a  S t a t u t e s $ 28.36.03U

S e c .  28 .35 .030 . O p e r a t i n g  a  v e h ic l e ,  a i r c r a f t  o r  w a t e r c r a f t  
w h i l e  i n t o x i c a t e d ,  (a) A pe rso n  co m m its  t h e  c r im e  o f  d r iv in g  w h ile  
in to x ica ted  i f  th e  pe rso n  o p e ra te s  o r  d r iv e s  a  m o to r  veh ic le  o r  o p e ra te s  
a n  a i r c r a f t  o r  a w a te r c r a f t

(1) w h ile  u n d e r  th e  in f luence  o f  in to x ic a t in g  liquor, o r  a n y  con tro lled  
s u b s ta n c e  lis ted  in  A S 11.71.140 — 11.71.190;

(2) w h en ,  a s  d e te rm in e d  by a  ch em ica l  te s t  t a k e n  w ith in  fou r  hou rs  
a f t e r  th e  a l leg ed  ofTense wus c o m m it ted ,  th e re  is 0.10 percertt  o r  m ore 
by w e ig h t  o f  ulcohol in  th e  p e rso n 's  blood o r 100 m i l l ig ra m s  or  m ore  of  
a lcohol p e r  100 m i l l i l i te r s  o f  bl-rod, o r  w h e n  th e re  is 0.10 g ra m s  or m ore  
o f  alcohol p e r  210  l i te r s  o f  th e  pe rso n 's  b re a th ;  o r

(3) w h ile  th e  pe rson  is u n d e r  th e  com bined  in f luence  oi in to x ica t in g  
l iq u o r  a n d  a n o th e r  su b s tan ce .

(b) D r iv in g  w h i le  in to x ica ted  is a  c la ss  A m isd em ean o r .

(c) U pon conv ic tion  u n d e r  th i s  sec tion  th e  c o u r t  sha ll  im pose a  m in i ­
m u m  se n te n c e  o f  im p r i s o n m e n t  o f  no t less t h a n  72 consecu tive  h o u rs  
a n d  a  f ine o f  n o t  less  t h a n  $250 i f  th e  pe rson  h a s  not been  prev iously  
convic ted  in  th i s  o r  a n o th e r  ju r isd ic t io n  o f  d r iv in g  w h ile  in tox ica ted  
u n d e r  th is  o r  a n o th e r  law  o r  o rd in a n c e  w i th  s u b s ta n t ia l ly  s im i la r  
e le n  e n ts  o r  re fu sa l  to  s u b m i t  to  a  chem ica l  t e s t  u n d e r  A S 28.35.032 or 
a n o th e r  law  o r  o rd in a n c e  w ith  s u b s ta n t i a l ly  s im i la r  e lem en ts .  Upon 
conviction  u n d e r  th i s  section  th e  c o u r t  sh a l l  im pose  a  m in im u m  s e n ­
ten ce  o f  im p r is o n m e n t  o f  not less t h a n  20 consecu tive  d a y s  a n d  a  fine 
o f  n o t  less th a n  $ 5 0 0  if, w i th in  t h e  p reced in g  10 y ea rs ,  th e  person  h as  
b een  p rev io u s ly  conv ic ted  once in  th i s  o r  a n o th e r  ju r isd ic t io n  o f  d r iv in g  
w h i le  in to x ica ted  u n d e r  th i s  o r  a n o th e r  luw  o r  o rd in a n c e  w i th  s u b s t a n ­
t ia l ly  s im i la r  e l e m e n ts  o r  re fusa l  to  s u b m i t  to u chem ica l  t e s t  u n d e r  A S
28.35 .032  o r  a n o th e r  law  o r  o rd in a n c e  w i th  s u b s ta n t ia l ly  s im i la r  
e le m e n ts .  U pon  convic tion  u n d e r  th is  sec t ion  th e  cou r t  shulI im pose  n 
m in im u m  s e n te n c e  o f  im p r is o n m e n t  o f  n o t  less th u n  30  consecu tive  
d uys  a n d  a  f ine  o f  n o t  less  th a n  $1 ,000  if, w i th in  t h e  p reced ing  10 yea rs ,  
t h e  pe rson  h a s  been  p rev ious ly  convicted  in  th i s  o r  a n o th e r  ju r isd ic t io n  
o f  m o re  th u n  one  o f  th e  following offenses o r  h a s  m ore  th u n  once  been  
p rev ious ly  conv ic ted  o f  one  o f  th e  fo llowing offenses: (1) d r iv in g  w hile  
in to x ica ted  u n d e r  th i s  o r  a n o th e r  law  or o rd in a n c e  w ith  s u b s ta n t ia l ly  
s im i l a r  e le m e n ts ;  (2) re fu sa l  to  s u b m i t  to  a chem ica l  t e s t  u n d e r  AS
28.35 .032  o r  a n o th e r  law  o r  o rd in a n c e  w i th  s u b s ta n t ia l ly  s im i la r  
e le m e n ts .  T h e  ex ecu t io n  o f  s e n te n c e  m a y  no t be susp en d ed  n o r  m ay  
p ro b a t io n  be g r a n te d  except on cond it ion  t h a t  th e  m in im u m  im p riso n ­
m e n t  p rov ided  in  th i s  section  is s e rv ed .  Im posit ion  o f  s e n ten ce  m a y  not 
be su sp en d ed .  In ad d i t io n ,  i f  th e  offense involved  d r iv in g  a  m o to r  v e h i­
cle for w h ich  n d r iv e r 's  license  is r e q u ire d ,  th e  p e rso n ’s  d r iv e r 's  license 
sh a l l  be revoked  in acco rdance  w i th  A S 28.15.181 a n d  th e  vehicle  used 
in  com m iss ion  o f  t h e  ofTense m ny  be forfeited  u n d e r  AS 28.35.036. In 
a d d i t io n ,  t h e  c o u r t  sh a l l  o rde r ,  a n d  a person  convicted  u n d e r  th i s  sec ­
tion  sh a l l  u n d e r tu k e ,  for a  t e rm  specified by  t h e  cou r t ,  t h a t  p ro g ra m  of

fi 28.35.030 M o t o r  V e h ic l e s § 28.35.030

alcohol e d u c a t io n  or  r e h a b i l i t a t io n  t h a t  th e  court ,  a f te r  cons id e ra t io n  
o f  a n y  in fo rm a tio n  com piled  u n d e r  (d) o f  th i s  section , finds ap p ro p r ia te .

(d) E xcep t  us  p ro h ib i ted  by federa l luw  o r  re g u la t io n ,  eve ry  p ro v id e r  
o f  t r e a t m e n t  p ro g ra m s  to  w hich  p e rso n s  a r e  o rdered  u n d e r  (c) of th is  
sec tion  sh a l l  su p p ly  th e  A la sk a  c o u r t  sy s te m  w ith  th e  in fo rm ation  
r e g a rd in g  t h e  condition  a n d  t r e a tm e n t  o f  those  pe rsons  a s  th e  su p re m e  
court  m a y  re q u i r e  by ru le .  In fo rm a tio n  com piled  u n d e r  th i s  subsec tion  
is c on f iden tia l  a n d  m a y  on ly  be used  by a c o u r t  in  s e n te n c in g  a person  
convicted u n d e r  (c) o f  th i s  sec tion , o r  by  an  officer o f  th e  court in 
p re p a r in g  a p re se n te n c e  report for t h e  u se  o f  th e  c o u r t  in s e n te n c in g  a 
pe rson  conv ic ted  u n d e r  (c) o f  th i s  sec tion .

(e) A pe rso n  who is s en ten ced  to  im p r iso n m e n t  for 72 consecu tive  
h o u rs  upon a  f irs t  conviction u n d e r  (c) o f  th i s  sec tion  a n d  who is no t 
re lea sed  from im p r iso n m e n t  a f te r  72 h o u r s  m ay  not b r m g  a n  ac tion  
a g a in s t  th e  s t a t e  o r  a m u n ic ip a l i ty  o r  i t s  a g e n ts ,  officers, o r  em ployees  
for d a m a g e s  r e s u l t in g  from th e  a d d i t io n a l  period o f  co n f in em en t  if

(1) th e  em ployee  or  em ployees  w ho  re le a se d  th e  p erson  exerc ised  due  
ca re  a n d ,  in r e le a s in g  th e  person , followed th e  s ta n d a rd  re lea se  proce­
d u re s  o f  th e  prison  facility; a n d

(2) th e  ad d i t io n a l  period o f  co n f in e m e n t  did no t  exceed 12 hours .
(f) For p u rp o ses  of  th i s  sec tion , conv ic tions  for both  d r iv in g  w hile  

n tox icn ted  a n d  for re fusa l  to  s u b m i t  to  a  chem ica l  te s t  o f  b r e a th  u n d e r  
A t  °8 .35 .031(a) ,  i f  a r i s in g  o u t  o f  a  s in g le  t ra n sa c t io n  a n d  a  s ing le  
a r r e s t ,  a r e  conside red  o n e  p rev io u s  conviction .

tg) In th i s  sec tion ,
(1) "o p e ra te  a n  a i r c r a f t "  m e a n s  to  use .  n a v ig a te ,  pilot, o r  tax i  a n  

a i r c ra f t  in th e  a i r sp a c e  o v e r  th i s  s ta te ,  o r  upon  th e  land  o r  w a t  .*r inside  
th is  s ta te ;

(2) "o p e ra te  a w a tc rc rn f l"  m e a n s  to  n a v ig a te  or  u se  a vessel u sed  o r  
capab le  of  b e in g  used  a s  a  m e a n s  o f  t r a n s p o r ta t io n  on w a te r  for rec re ­
a t io n a l  o r  co m m erc ia l  p u rp o ses  on a l l  w a te rs ,  f resh  or  s a l t ,  in la n d  or 
coasta l ,  in s ide  th e  te r r i to r ia l  l im i t s  o r  u n d e r  th e  ju r isd ic t io n  o f  the  
s ta te .  ($ 50-5-3 AC LA 1949; a m  § 1 ch 107 SLA 1955; a m  S 1 ch 121 
SLA  1967; a m  § 45 ch 32  SLA  1971; a m  § 4 ch 74 SLA  1974; a m  2. 
3 c h  1 5 2 SLA 1 9 7 8 ;a m S  2 8 c h 9 4 S L A  1 9 8 0 ;a m  § lO c h  1 2 9 S L A  1980; 
a m  § 21 ch 45 SLA 1982; a m  §§ 13 —  15 ch 117 SLA  1982; a m  13 
— 15 ch 77 SLA  1983)

H ev iso r’s n o tes . — In 1984. former sub­
section (fi was rrdesiRnoted as present 
subsection igi and former subsection l(j) 
was redesignated as present subsection (f).

C ro ss re fe re n c e s . — For sentences for 
class A misdemeanors, see AS 
12 55 03RtbM3l and t255.135(al 

Kffe. t o f  am en d m en ts . — 'Die first 
1980 am endm ent, in subsection (ni as it 
existed prior to th e  errand 1980 am end­
m ent. deleted "under AS 11 05.150" fmm

the cm* of the th ird  sentence and substi­
tu ted  "AS 28 IB. 181" for "A S 28.15 2HHef 
in th e  fourth sentence 

The second 1980 am endm ent rewrote 
th e  section 

The first 1982 amendm ent substituted 
"or unv controlled substance listed in AS 
I t . 71.140 — 11.71.190" for "depressant, 
hallucinogenic, stim ulant or narcotic druK 
as defined in AS 17 10 230*IIP and AS 
17.12.IR0t3r in subsrrtion  loHll.

IdO



breathalyzer exam ination where he never 
asked to speak to an attorney but asked 
w hether he  m ight need on attorney, w ith 
testimony supporting th e  conclusion tha t 
he wondered if  he needed on attorney in  
order to make bail, not bccuuse he wanted 
advice about subm itting  to a breathalyzer 
exam, was not clearly erroneous, and su ­
perior court judge should not have re­
versed the conviction. Anchorage v. 
Erickson, Ct. App. Op. No. 417 (Kile No. 
A-512), 690 P .2d 20 (1984),

R ig h t to  co u n se l b e fo re  b re a th a ly z e r  
tes t.

See note to  AS 28.35.030 under this 
catchlilK, Van W ormer v. S tate, Ct. App. 
Op. No. 473 (Kile No. A-320), 699 P.2d 895 
(1985).

T he resu lt of a  breathalyzer tes t secured 
in violation of the righ t to counsel should 
be excluded in a civil license revocation 
proceeding. W hisenhunt v. S tate, Dep’t of 
Pub. Safety, Sup. Ct. Op. No. 3250 (Kile 
No. S-I467), P.2d (1987).

U se o f  s e a rc h  w a r r a n t
Implied Consent S ta tu tes  in effect a t 

the tim e of the arrcats o f defendonts in

1680 and 1981 precluded (he admission 
into evidence of chemical sobriety test re ­
su lts obtained pursuan t to a search w ar­
ra n t after the arrestees had refused to 
take  such a  test. Pena v. S tate, Sup. Ct. 
Op No. 2851 (Kile Nos. 6174, 7052), 684 
P.2d 864 (1984).

C h em ica l te s ts  n o t co n c lu s iv e ly  p r e ­
su m ed  a c c u ra te . — Due process will not 
allow the resu lts of u chemical test au th o ­
rized under subsection (a) to be conclu­
sively presumed accurate. Barcott v. 
S tate , Dep't of Pub. Safety, Sup. Ct. Op. 
No. 3212 (File No. S-1692), 741 P.2d 226 
(1987).

A pp lied  in Lawrence v. S tate, Ct. App. 
Op. No. 603 (Kile No. A-799), 715 P.2d 
1213 (1986).

Q uo ted  in Drown v. S tate, Ct. App. Op. 
No. 714 (Kile No. A-1715), 739 P.2d 182 
(1987); S ta te , Dep’t of Pub. Safety v. 
Conley, Sup. Ct. Op. No. 3297 (Kile No. 
S-1791), P.2d (1988).

C ited  in Romo v. M unicipality of A n­
chorage, Ct. App. Op. No. 457 (File No. 
A-462), 697 P.2d 1065 (1985).

S e c .  28 .35 .032 . R e ru s o l  t o  s u b m i t  t o  c h e m i c a l  t e s t ,  (a) I f  a  p e r ­
son u n d e r  a r r e s t  re fu se s  th e  r e q u e s t  o f  a  law  en fo rcem en t  officer to 
s u b m i t  to  a  chem ica l  t e s t  u n d e r  AS 28 .35.031(a), a f te r  b e in g  adv ised  
b y  t h e  officer t h a t  t h e  re fusa l  will, i f  t h a t  p e rso n  w a s  a r r e s te d  w h i le  
o p e r a t in g  o r  d r iv in g  a m o to r  veh ic le  for w h ich  a  d r iv e r ’s l icense  is 
re q u ire d ,  r e s u l t  in  th e  d en ia l  o r  revoca tion  o f  t h e  license o r  n o n re s i ­
d e n t  p r iv i leg e  to  d r ive ,  t h a t  t h e  re fu sa l  m a y  be  u sed  a g a in s t  t h e  p e r ­
son  in  a  civil o r  c r im in a l  ac t ion  o r  p ro ceed in g  a r i s in g  o u t  o f  a n  a c t  
a l le g e d  to h a v e  b een  co m m it ted  by  th e  pe rso n  w hile  o p e ra t in g  o r  d r iv ­
in g  u m o to r  veh ic le  o r  o p e ra t in g  a n  a i r c r a f t  o r  u w a te rc ra f t  w h ile  
in to x ic a te d ,  a n d  t h a t  t h e  re fusa l  is  a  m isd e m e a n o r ,  a  ch em ica l  t e s t  
m a y  n o t  be g iven ,  excep t a s  p rov ided  by A S  28.35.035.

(b) IRepealed , §  25 ch 77  S L A  19 8 3 .]

(c) IRepealed, §  2 5  ch 7 7  S L A  19 8 3 .]

(d) [Repealed, §  25  ch 7 7  S L A  19 8 3 .]

(e) T h e  re fu sa l  o f  a  person  to s u b m i t  to a  chem ica l  t e s t  o f  b r e a t h  
u n d e r  (a) o f  th i s  sec t ion  is  ad m iss ib le  e v id en ce  in a  civil o r  c r im in a l  
a c t io n  o r  p roceed ing  a r i s in g  o u t  o f  a n  a c t  a l le g e d  to  h a v e  b een  c o m m it ­
ted  by th e  person  w h ile  o p e ra t in g  or  d r iv in g  a  m o to r  veh ic le  o r  o p e r a t ­
in g  a n  a i r c r a f t  o r  w a te rc ra f t  w h ile  in tox ica ted .

(f)  R efusa l to  s u b m i t  to  th e  ch em ica l  t e s t  o f  b r e a th  a u th o r iz e d  by 
AS 28 .35.031(a)  is a  c la ss  A m isd e m e a n o r .

(gl U pon conviction  o f  a  person  u n d e r  th i s  sec tion , th e  c o u r t  sh a l l  
im pose  a  m in im u m  se n ten ce  o f  im p r i s o n m e n t  o f  n o t  less t h a n  72  c o n ­

se cu t iv e  h o u r s  a n d  a  f ine  o f  n o t  less t h a n  $250  if  th e  person  h a s  no t  
been  p rev io u s ly  conv ic ted  in  th i s  o r  a n o th e r  ju r isd ic t io n  of  d r iv in g  
w h ile  in to x ica ted  u n d e r  A S 28.35.030 o r  a n o th e r  law  or o rd in a n c e  
w i th  s u b s ta n t i a l ly  s im i l a r  e le m e n ts  o r  re fu sa l  to  s u b m i t  to a  ch em ica l  
t e s t  u n d e r  th i s  sec t ion  o r  a n o th e r  law  o r  o rd in a n c e  w i th  s u b s ta n t i a l ly  
s im i la r  e lem en ts .  U pon  convic tion  u n d e r  th i s  sec tion  th e  c o u r t  sh a l l  
im pose  a  m in im u m  s e n te n c e  o f  im p r is o n m e n t  o f  n o t  less t h a n  20 con­
secu t iv e  d a y s  a n d  a  f ine o f  no t  less  t h a n  $500 if, w i th in  th e  p re c e d in g  
10 y ea rs ,  th e  pe rson  h a s  been  p rev io u s ly  convicted  once in  th i s  o r  
u n o th e r  ju r isd ic t io n  o f  d r iv in g  w h ile  in to x ica ted  u n d e r  AS 28 .35 .030  
o r  a n o th e r  law  or o rd in a n c e  w i th  s u b s ta n t i a l ly  s im i lu r  e le m e n ts  o r  
re fu sa l  to s u b m i t  to  a  ch em ica l  t e s t  u n d e r  th i s  sec t ion  or  a n o th e r  luw 
or o rd in a n c e  w ith  s u b s ta n t i a l ly  s im i la r  e lem en ts .  U pon conv ic tion  
u n d e r  th is  sec tion  th e  c o u r t  sh a l l  im pose  a  m in im u m  se n te n c e  of  im ­
p r i s o n m e n t  o f  no t less  t h a n  30 con secu t iv e  d a y s  a n d  a  fine o f  n o t  less 
th u n  $1 ,000  if, w i th in  t h e  p rev ious  10 y e a rs ,  th e  person  h a s  been  
prev iously  convic ted  in th i s  o r  a n o th e r  ju r isd ic t io n  o f  m ore  t h a n  one o f  
th e  fo llowing ofTenses o r  h a s  m ore  t h a n  once been  p rev io u s ly  conv ic ted  
o f  one o f  th e  fo llowing ofTenses: (1) d r iv in g  w h ile  in to x ica ted  u n d e r  A S
28.35.030 o r  a n o th e r  law  o r  o rd in a n c e  w ith  s u b s ta n t i a l ly  s im i l a r  e l e ­
m en ts ;  (2) re fu sa l  to  s u b m i t  to a  chem ica l  t e s t  u n d e r  th is  sec t ion  or  
a n o th e r  luw  or o rd in a n c e  w ith  s u b s ta n t i a l ly  s im i la r  e le m e n ts .  T h e  
execu tion  o f  s e n te n c e  m a y  no t  be su sp e n d e d  n o r  m a y  p ro b a t io n  be 
g ru n te d  ex cep t  on cond it ion  t h a t  th e  m in im u m  im p r is o n m e n t  p ro ­
vided in  t h i s  sec tion  is se rved . Im posit ion  o f  s e n te n c e  m u y  no t  be 
su sp en d ed .  I f  th e  ofTense involved d r iv in g  a  m o to r  veh ic le  for w h ich  a 
d r iv e r ’s l icense  is r e q u ire d ,  th e  p e rso n 's  d r iv e r 's  l icense  s h a l l  be  r e ­
voked u n d e r  A S 28 .15.181. In  ad d i t io n ,  t h e  c o u r t  sh a l l  o rd e r ,  a n d  a  
person  convic ted  u n d e r  th i s  sec t ion  s h a l l  u n d e r ta k e ,  for a  t e r m  spec i­
fied by th e  court ,  t h a t  p ro g ra m  o f  a lcohol ed u ca t io n  o r  r e h a b i l i t a t io n  
t h a t  th e  cou r t ,  a f t e r  c o n s id e ra t io n  of  a n y  in fo rm a tio n  com piled  u n d e r  
(h) o f  th i s  sec t ion , f inds  a p p ro p r ia te .  T h e  se n te n c e  im posed  by  th e  
co u r t  u n d e r  th i s  su b sec t io n  s h a l l  r u n  consecu tive ly  w ith  a n y  o th e r  
-o n te n c e  o f  im p r i s o n m e n t  im posed on th e  co m m it te d  person .

(h) E x c e p t  a s  p ro h ib i te d  by federa l  law  o r  r e g u la t io n ,  e v e ry  p ro ­
v id e r  o f  t r e a t m e n t  p ro g ra m s  to  w h ich  p e rso n s  a r e  o rde red  u n d e r  (g) o f  
th i s  sec tion  sh a l l  su p p ly  th e  A la s k a  c o u r t  sy s te m  w i th  th e  in fo rm a tio n  
r e g a rd in g  th e  con d i t io n  a n d  t r e a t m e n t  o f  th o se  p e rso n s  a s  th e  s u ­
p re m e  c o u r t  m a y  r e q u i r e  by ru le .  In fo rm a tio n  com piled  u n d e r  th i s  
su b sec t io n  is co n f id en t ia l  u n d  m a y  on ly  be used  by a  c o u r t  in  s e n te n c ­
in g  u pe rson  convic ted  u n d e r  (g) o f  th i s  sec tion , o r  by an  officer o f  th e  
c o u r t  in  p re p a r in g  a  p re -sc n te n c e  re p o r t  for th e  u se  o f  t h e  ^ o u r t  i ■* 
se n te n c in g  a  p e rso n  conv ic ted  u n d e r  (g) o f  th i s  section.

(i) A person  w h o  is sen te n c e d  to im p r i s o n m e n t  for 72 consecu tive  
h o u rs  u n d e r  (g) o f  th i s  sec t ion  a n d  w ho is n o t  re le a se d  from im p r iso n ­
m e n t  a f t e r  72 h o u rs  m a y  no t  b r in g  a n  ac t ion  a g a in s t  th e  s t a t e  o r  a
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m u n ic ip a l i ty  o r  i ts  a g e n ts ,  officers, o r  em ployees  for d a m a g e s  r e s u l t ­
in g  from  th e  ad d i t io n a l  period  o f  co n f in em en t  i f

(1) th e  em ployee  o r  em ployees  who re lea sed  th e  p e rso n  exerc ised  
d ue  c a re  an d ,  in  re le a s in g  th e  person, followed th e  s t a n d a r d  re lease  
p rocedures  of  th e  p r iso n  facility ; an d

(2) t h e  ad d i t io n a l  period  o f  co n f in em en t  did no t  exceed  12 hours.
(j) F o r  pu rposes  o f  th is  sec tion , convic tions for both d r iv in g  w hile

in to x ic r te d  a n d  for re fu  al to  su b m i t  to a  ch em ica l  te s t  o f  b r e a th  u n d e r  
A S 28.35.031(a), i f  a r i s in g  o u t  o f  a  s in g le  t r a n s a c t io n  a n d  a  s ing le  
a r r e s t ,  a r e  considered  one  p rev ious  conviction. (§ 1 ch 83 SLA 1969; 
urn § 28 ch 71 SLA 1972; a m  § 12 ch 129 SLA  1980: a m  § 17 ch 117
SLA 1982; a m  §§ 17 —  20, 25 ch 
1986)

E ffect o f am endm e. ts. — The 1980 
am endm ent substituted "muy" for "shall”

N O TES TO

L egisla tive  in te n t. — In the implied 
consent sta tu tes, the legislature has gone 
to great lengths to avoid authorizing the 
police U. forcibly take  blood alcohol tests 
from d 'fendan ts  charged with driving 
while intoxicated; the legislature has, in ­
stead, provided extremely strong incen­
tives to a defendant to take  a b rea th  test 
for blood alcohol by providing crim inal 
penalties. Bass v. M unicipality of Anchor­
age, Ct. App. Op. No. 429 (File No. A-273), 
692 P.2d 961 (19841.

Im p o sitio n  o f  c rim in a l p e n a ltie s  
h e ld  c o n s titu tio n a l. — The imposition of 
criminul penalties upon a motorist for his 
peaceful refusal to subm it to a breath test 
does not violate hiB right to equul protec­
tion under the law. B urnett v. M unicipal­
ity  of Anchorage, 694 F. Supp. 1029 (D. 
A laska 1986).

Im p lied  c o n s e n t  — JuBt ns a d river’s 
failure to cooperate in the seurch con­
ducted by m eans of a breathalyzer test is 
no im pedim ent to the classification of the 
proceeding as a search incident to arrest, 
th e  absence of cooperation is no bar to the 
characterization of the taking of breath  ns 
a consent search for which consent has a l­
ready been supplied by the act of driving 
on A laska roads. B urnett v. M unicipality 
of Anchorage, 634 F. Supp. 1029 (I). 
A laska 1986).

The implied consent s ta tu te  clearly 
serves a legitim ate s ta te  interest. All 
drivers lawfully stopped ure treated  
equally, and, from the perspective o f the 
fourth nnd fourteenth amendm ents, those

77 SLA 1983; urn § 17 ch  60 SLA

following "chemical test" near the end of 
subsection (n).

D EC ISIO N S

drivers are  treated  no differently from 
other sorts of persons suspected of com­
m itting crim inal ucts. B urnett v. Munici­
pality of Anchorage, 806 F.2d 1447 (9th 
Cir. 1986).

"W hile" de fin ed . -  The word "while" 
in subsection (a) m eans "for." Brown v. 
S tate, Ct. App. Op. No. 714 (File No. 
A-1715), 739 I\2d  182 (1987).

R eq u est fo r ro u n s e l b e fo re  b re a th a ­
lyzer te s t. — D istrict court judge's find­
ing th a t defendunt, convicted of driving 
while intoxicated under m i' icipal code, 
did not request counsel prior to taking the 
breathalyzer exam ination w here he never 
asked to speak to an attorney but asked 
w hether he might need an attorney, with 
testimony supporting the conclusion thnl 
he wondered if lie needed an attorney in 
order to m ake bail, not because he wanted 
udvice nlmut lubm itting to a breathalyzer 
exam, was not clearly erroneous, and su ­
perior court judge should not have re­
versed the conviction. Anchorage v. 
Erickson, Ct. App. Op. No 417 (File No 
A-512), 690 I* 2d 20 (1984).

R igh t to  c o u n se l b e fo re  b re a th a ly z e r  
test.

The result of u breuthulyzer test secured 
in violation of the righ t to counsel shoub 
lie excluded in a civil license revocation 
proceeding W hisenhunt v. S ta te , Dep’t of 
I’ub, Safely, Sup C t. Op. No. 3250 (File 
No. S-I4IJ7), P.2d (1987).

See note to AS 28.35.030 under this 
catchlinc, V an Wormer v. S ta te , Ct. App,
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Op. No. 473 (File No. A 320), 699 P.2d 895
(1985).

R igh t to  c o n ta c t  co u n se l d o cs  n o t in ­
c lu d e  u r ig h t  to h av e  c o u n se l p h y s i­
ca lly  p re s e n t w hile  a  b re a th  te s t is a d ­
m in is te red . A nnas v. S tate, Ct. App. Op. 
No. 647 (File No A-954), 726 P.2d 552
(1986).

A dm issib ility  o f  cv id en co  o f  re fu sa l.
Admission into evidence of defendant’s 

refusul to Bubmit to n breathalyzer test 
did not violate his fifi.li am endm ent right 
against self-incrim ination, even though 
A laska has mude refusal to subm it to a 
breathalyzer tes t a separate crim inal of­
fense. D eering v. Brown, 839 F.2d 539 
(9th Cir. 1988).

R e q u ire m e n ts  fo r co n v ic tio n —  The 
ju ry  need not lind th a t dofendunt operated 
n motor vehicle while under the influence 
of intoxicating liquor as a condition pre­
requisite to convicting him or her of re­
fusal to provide a chemical breath  test. 
Brown v. S tate , Ct. App. Op. No. 714 (File 
No. A-1715), 739 P.2d 182 (1987).

Probable cause to a rrest is not an ele­
m ent of the offense of refusing a chemical 
test of breath. Brown v. S ta te , Ct. App.

Op. No. 714 (File No. A-1715), 739 P.2d 
182 (1987).

In order to convict a person of refusing 
to subm it to a chemical test of his or her 
b reath , the sta te  must prove thnt the indi­
vidual in question knew or perhnps should 
have known thnt the breath test was 
sought as evidence in connection w ith an 
investigation of his or her driving while 
intoxicated, and, second, th a t with thn t 
culpable m ental sta te , he or she declined 
the test. Brown v. S ta te , Ct. App. Op. No. 
714 (File No. A-1715), 739 P.2d 182
(1987)

A dm ission  o f in to x ica tio n . — While a 
tria l court m ight consider defendant’s ad ­
mission of intoxication in m itigation of 
punishm ent, it is not a  defense to n refusal 
to provide a chemical breath  test. Brown 
v. S tate, Ct. App. Op. No. 714 (File No. 
A-1715). 739 P.2d 182 (1987).

C o n v ic tion  a ffirm ed . — See 
McCracken v. S tate, Ct. App. Op. No. 399 
(File No. A-214), 685 P.2d 1275 (1984).

A pp lied  in Skusc v. S tate, Ct. App. Op. 
No. 582 (File No. A-885), 714 P.2d 368
(1986).

C ited  in W itt v. S ta te , Ct. App. Op. No. 
433 (File No. A-482), 692 P.2d 976 (1984).

S e c .  28 .35 .033 . C h e m i c c 1 a n a l y s i s  o f  b r e a t h  o r  b l o o d ,  (a) U pon  
th e  t r ia l  o f  a  civil o r  c r im in a l  ac t ion  o r  p roceed ing  a r i s in g  o u t  o f  a c t s  
a l leg ed  to h a v e  b een  co m m it te d  by  a p e rso n  w h ile  o p e ra t in g  o r  d r iv in g  
a m o to r  v eh ic le  o r  o p e ra t in g  a n  a i rc ra f t  o r  a  w a te r c r a f t  w h ile  in to x i ­
ca ted , th e  a m o u n t  o f  a lcohol in  th e  p e rso n ’s  blood o r  b r e a th  a t  t h e  t im e  
a l leg ed  s h a l l  g ive  r ise  to  th e  fo llowing p re su m p tio n s :

(1) I f  t h e r e  w a s  0.05 p e rc e n t  or  less  by w e ig h t  o f  alcohol in  th e  
p e rso n ’s blood, o r  50 m i l l ig ra m s  o r  less o f  alcohol p e r  100 m i l l i l i te r s  of  
th e  p e rso n ’s  blood, o r  0 .05 g r a m s  o r  less o f  alcohol p e r  210  l i te r s  o f  t h e  
p e rso n ’s b r e a th ,  i t  sh a l l  be  p re su m e d  t h a t  th e  p e rso n  w as  n o t  u n d e r  
th e  in f lu en ce  o f  in to x ic a t in g  liquor.

(2) I f  th e r e  w as  in  excess  of  0 .05 p e rc e n t  b u t  less t h a n  0.10 p e rc e n t  
by w e ig h t  o f  a lcohol in  th e  p e r so n ’s blood, o r  in  excess  o f  50 b u t  less  
t h a n  100 m i l l ig r a m s  of a lcohol p e r  100 m il l i l i te r s  o f  th e  p e rso n ’s 
blood, o r  in  excess o f  0 .05 g r a m s  b u t  less  t h a n  0 .10 g r a m s  o f  a lcohol 
pe r  210  l i t e r s  o f  th e  p e rso n 's  b r e a th ,  t h a t  fact does no t  g ive  r ise  to  a n y  
p re su m p t io n  t h a t  t h e  p e rso n  w a s  o r  w a s  n o t  u n d e r  t h e  in f luence  o f  
in to x ic a t in g  liquor ,  b u t  t h a t  fac t  m a y  be considered  w i th  o th e r  com pe­
t e n t  e v id en ce  in d e te r m in in g  w h e th e r  t h e  person  w as  u n d e r  th e  in f lu ­
ence  o f  i i to x ica t in g  liquor.

(3) tRepealed, §  1 3  ch 12 9  S L A  1980 ,]
(«l) I f  th e r e  w as  0 .10 p e rc e n t  o r  m ore  by w e ig h t  o f  alcohol in  th e  

p e rso n ’s  blood, o r  100 m i l l ig r a m s  o r  m ore  o f  alcohol p e r  100 m il l i l i te r s
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Sec. 28.35.035. Administration of chemical tests without 
consent, (a) I f  a pe rso n  is u n d e r  a r r e s t  for a n  offense a r i s in g  o u t  o f  ac ts  
a l leg ed  to  h a v e  b een  co m m it te d  w h ile  th e  pe rson  w as  d r iv in g  a m o to r  
veh ic le  w h i le  in to x ica ted ,  a n d  t h a t  a r r e s t  r e s u l t s  from an  acc id en t  t h a t  
c a u se s  d e a th  or  physica l  i ryury  to a n o th e r  person , a  chem ical te s t  m ay  
be  a d m in is te r e d  w i th o u t  th e  co n sen t  of  th e  person  a r r e s te d  to d e t e r ­
m in e  th e  a m o u n t  of alcohol in  t h a t  p e r so n ’s b re a th  or  blood.

(b) A pe rson  who is unconsc ious  o r  o th e rw ise  in a  condition  
r e n d e r in g  t h a t  pe rson  in cap ab le  o f  re fu sa l  is  considered n o t  to h av e  
w i th d r a w n  th °  co n sen t  prov ided  u n d e r  AS 28.35.031(a) and  a  chem ical 
t e s t  m a y  be a d m in is te r e d  to d e te r m in e  th e  a m o u n t  of a lcohol in t h a t  
p e r so n ’s  b r e a th  o r  blood, A person  w ho is unconscious o r  o th e rw ise  
in cap ab le  of  re fu sa l  need  no t be p laced  u n d e r  a r r e s t  before a  chem ical 
t e s t  m a y  be ad m in is te re d .

(c) I f  a  chem ica l  te s t  is a d m in is te r e d  to a pe i^on  u n d e r  (a) o r  (b) of 
th i s  sec tion , t h a t  person  is n o t  sub jec t  to t h e  p en a l t ie s  for re fusa l  to 
s u b m i t  to a  chem ica l  t e s t  p rov ided  by  AS 28.35.032 a n d  28.35.034. 
(§ 21 ch 117 S L A  1982; a m  § 22  ch 77  SLA 1983;

E ffec t o f  am en d m en ts . — The 1983 revised th e  internal reference in the 
am endm ent in subsection (at substituted present first sentence and ndded the 
"an  ofTense . . .  d riving a motor vehicle" for present second sentence.
"the crime of driving” und in subsection (b)

N O TES TO D E C ISIO N S

S ta te d  in Copclin v. S tate, Sup. Ct. Op. No. 2-15 (File No. 617-1), 66-1 P.2d 169 
No. 2617 (File Nos. 5453, 5708), 259 P.2d (1983).
1206 (1983); Penn v. S tate, Ct, App. Op.

S e c .  28 .35 .036 . F o r f e i t u r e  o f  m o t o r  v e h i c l e ,  (a) A fte r  conviction  
o f  a n  offense u n d e r  AS 28.35.030 or  A S  28 .35  032 invo lv ing  a  m otor  
veh ic le  o f  a  type  for w h ich  a  d r iv e r ’s  l icense  is req u ired ,  th e  s t a t e  m a y  
m ove  th e  c o u r t  to  o rd e r  th e  fo rfe i tu re  o f  th e  m o to r  vehicle involved in 
t h e  com m iss ion  o f  th e  offense i f  th e  conv ic ted  person  has  b een  p re v i ­
o u s ly  convicted  in  th is  o r  a n o th e r  ju r isd ic t io n  of  m ore  th a n  one  of  th e  
fo llow ing offenses  o r  h a s  m ore  t h a n  once  b e e n  prev iously  convicted  of 
o n e  o f  th e  fo llow ing  offenses:

(1) d r iv in g  w h i le  in tox ica ted  u n d e r  A S  28.35.030 or a n o th e r  law  o r  
o rd in a n c e  w ith  s u b s ta n t ia l ly  s im i la r  e le m e n ts ;  or

(2) re fu sa l  to s u b m i t  to  a  chem ica l  te s t  u n d e r  AS 28.35.032 or un- 
o th e r  law  o r  o rd in a n c e  w i th  s u b s ta n t i a l ly  s im i lu r  e lem en ts .

(b) F o r  p u rp o se s  of t h i s  sec tion , conv ic t ions  for bo th  d r iv in g  w h ile  
in to x ica ted  a n d  (hr re fusa l  to  su b m i t  to  a  chem ica l  te s t  of b r e a th  u n d e r  
A S  28.35.031(a), i f  a r i s in g  o u t  of  a  s in g le  t r a n s a c t io n  a n d  a  s in g le  
a r r e s t ,  a r e  considered  one  p rev ious  convic tion .

(c) U pon  rece ip t  o f  a  m otion  for forfe i tu re ,  t h e  co u r t  sha ll  sch ed u le  
a  h e a r in g  on  th e  m a t t e r  a n d  sh a l l  notify  t h e  s t a te  a n d  th e  convicted
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person  o f  th e  t im e  a n d  p lace  s e t  for t h e  h e a r in g .  A t  t h e  h e a r in g ,  th e  
c o u r t  m a y  o rd e r  th e  fo rfe i tu re  o f  th e  m o to r  vehicle  i f  th e  court ,  s i t t in g  
w i th o u t  a j u r y ,  d e te rm in e s  by a  p re p o n d e ra n ce  of  th e  ev idence  t h a t  th e  
fo rfe i tu re  o f  th e  m o to r  veh ic le  will s e rv e  one  or  m ore  o f  th e  fo llowing 
purposes:

(1) d e te r re n c e  o f  th e  convicted  p e rso n  from th e  com m ission  o f  fu tu re  
offenses u n d e r  A S  28.35.030;

(2) p ro tec t ion  o f  th e  sa fe ty  a n d  w e lfa re  o f  th e  public;
(3) d e te r re n c e  o f  o th e r  pe rsons  w ho a r e  p o ten t ia l  offenders  u n d e r  A S 

28.35.030; o r
(4) exp ress ion  o f  public  c o n d e m n a t io n  of  th e  s e r io u s  or  a g g r a v a te d  

n a tu r e  o f  th e  convicted  p e rso n ’s  conduct.
(d) U pon fo rfe i tu re  o f  a  m o to r  v eh ic le  th e  cou r t  s h a l l  r e q u i r e  th e  

s u r r e n d e r  o f  th e  re g is t r a t io n  a n d  ce r t i f ic a  e o f  t i t le  o f  t h a t  m o to r  v e h i ­
cle. T h e  r e g is t r a t io n  a n d  c e r t i f ic a te  o f  t i t l e  sh a l l  be d e l iv e red  to th e  
d e p a r tm e n t .

(e) I f  n o t  re leased  u n d e r  A S  28 .35 .037 , a  m o to r  veh ic le  forfeited 
u n d e r  th i s  section  m ay  be d isposed  o f  a t  th e  d isc re t ion  o f  th e  d e p a r t ­
m en t.  (§ 23 ch 77 SLA 1983)

S e c .  28.35.037. R e  i s s i o n  o f  f o r f e i t u r e s ,  (a) U pon rece iv in g  
notice  from th e  c o u r t  ot th e  t im e  a n d  p lace  s e t  for a h e a r in g  u n d e r  A S 
28.35.036, th e  s t a t e  sh a l l  p rov ide  to e v e ry  person  w ho  h a s  a n  a sc e r ­
ta in a b le  o w n e rsh ip  o r  s e c u r i ty  i n t e r e s t  in th e  m otor veh ic le  w r i t t e n  
notice  t h a t  inc ludes

( 1 ) a  desc r ip t ion  of  th e  m o to r  vehic le ;
(2) th e  t im e  a n d  place  o f  th e  fo r fe i tu re  h ea r in g ;
(3) th e  legal a u th o r i ty  u n d e r  w h ich  th e  m o to r  vehic le  m a y  be 

forfeited;
(4) notice  o f  th e  r ig h t  to in te rv e n e  to  p ro tec t  t h e  in te r e s t  in t h e  m o to r  

vehicle.

(b) A t t h e  h e a r in g ,  a pe rson  w h o  c la im s  a n  o w n ersh ip  or  s e c u r i ty  
in te r e s t  in th e  m o to r  v e h i d e  m u s t  e s ta b l i s h  by a  p re p o n d e ra n ce  of  th e  
ev idence  t h a t

(1) th e  p e t i t io n e r  h a s  n n  in te r e s t  in  th e  m o to r  veh ic le  ac q u ire d  in  
gocd fa ith ;

(2) a  pe rson  o th e r  t h a n  th e  p e t i t i o n e r  w as  convicted  o f  th e  offense 
t h a t  re su l te d  in th e  forfe itu re ; a n d

(3) before  p a r t in g  w ith  th e  m o to r  veh ic le ,  th e  p e t i t io n e r  d id  n o t  
know  o r  h a v e  rea so n ab le  cau se  to  b e lieve  t h a t  it  w ould be u sed  in th e  
com m ission  o f  a n  offense.

<c» I f  u pe rson  sa t is f ie s  th e  r e q u i r e m e n t s  o f  (b) o f  th i s  sec tion , th e  
court  s h a l l  o rd e r  t h a t  a n  a m o u n t  equn l to  th e  v a lu e  o f  th e  p e t i t io n e r ’s  
in te re s t  in th e  m o to r  veh ic le  be p a id  to  t h e  p e t i t io n e r  o r  th e  c o u r t  sh a l l  
o rd e r  t h a t  t h e  m o to r  veh ic le  be re le a se d  to th e  p e t i t io n e r  to g e th e r  w i th  
t i t le  to  th e  m o to r  vehicle.
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(d) F o r f e i tu r e  o f  a  m o to r  veh ic le  u n d e r  A S 28.35.036 is w ith o u t  
p re ju d ice  to  th e  r ig h ts ,  a n d  does no t  e x t in g u ish  th e  c la im s  o f  a  cred i to r  
w i th  a n  in te r e s t  in  t h e  m o to r  vehicle. (§ 23 ch 77 SLA  1983)

S e c .  28 .35 .038 . M u n i c i p a l  i m p o u n d m e n t  a n d  f o r f e i t u r e .  
N o tw i th s ta n d in g  o th e r  p rovis ions in  th is  t i t le ,  a  m u n ic ip a l i ty  m a y  
u d o p t  o n  o rd in a n c e  p ro v id in g  for th e  im p o u n d m e n t  o r  forfe iture  o f  a 
m o to r  veh ic le  involved  in t h e  com m ission  of an  offense u n d e r  AS 
28 .35 .030 , 28.35.032, o r  a n  o rd in an ce  w ith  e le m e n ts  su b s ta n t ia l ly  s im ­
i l a r  to  A S 28.35 .030  or A S  28.35.032. A n o rd in an ce  adop ted  u n d e r  th is  
sec t io n  is no t  r e q u ire d  to  be c o n s is te n t  w i th  th i s  t i t l e  or reg u la t io n s  
a d o p te d  u n d e r  th i s  t i t le .  (§ 23 ch 77 SLA  1983)

A r t i c l e  3. R e c k l e s s  a n d  N e g l i g e n t  D r iv in g .

S ectio n
40, Recklesa driving 
*>5. N egligent driving

S e c .  28 .35 .040 . R e c k l e s s  d r i v i n g ,  (a) A pe rson  who d r ives  a m o to r  
veh ic le  in  th e  6 ta te  in  a  m a n n e r  w h ich  c re a te s  a  su b s ta n t ia l  a n d  
u n ju s t i f ia b le  r i sk  of  h a r m  to a  person  o r  to p ro p e r ty  is gu i l ty  o f  reck less  
d r iv in g .  A s u b s ta n t i a l  a n d  u n ju s t i f iab le  r isk  is a  r i sk  o f  such a n a tu r e  
a n d  d e g re e  t h a t  t h e  conscious d is re g a rd  of  i t  o r  a  fa i lu re  to perce ive  it  
c o n s t i tu te s  a  g ro ss  d e v ia t io n  from  th e  s t a n d a rd  o f  conduc t  t h a t  a  r e a ­
so n a b le  p e rso n  w ould  obse rve  in  th e  s i tu a t io n .

(b) A p e rso n  convic ted  o f  reck less  d r iv in g  is g u i l ty  o f  a  m isd em ean o r  
a n d  is p u n is h r  ole by a  f in e  of  no t  m ore  t h a n  $1,000 o r  by  im p r iso n m e n t  
for n o t  m o re  th a n  one  y e a r  o r  by  bo th .

(c) L aw fu lly  conduc ted  a u to m o b i le , snow m obile ,  m otorcycle  or o th e r  
m o to r  v eh ic le  r a c in g  o r  e x h ib i t io n  e v e n ts  a re  n o t  sub jec t to th e  p ro v i­
s io n s  o f  t h i s  section . (§ 50-5-4 ACLA 1949; a m  § 1 ch 182 SLA 1955; 
a m  § 1 ch  70 SLA  1961: a m  § 2 ch 121 SLA 1767; a m  § 1 ch 13 SLA  
1971; a m  § 46 ch  32 S L A  1971; a m  § 6  ch 74 SLA  1974)

NO TES TO  D EC ISIO N S

C o d ific a tio n  o f  com m on-lnw  s ta n ­
d a rd  o f c a re . — This section und AS 
28.35.045, defining reckless and negligent 
driving, do no t set forth precise standards 
of care, bu t merely codify the usual 
common-law standard  of care Hailey v
I.enord, Sup. Ct. Op. No. 2308 (File No. 
4696), 625 P.2d 849(1981).

S p ec ific  c o n d u c t n o t p ro sc rib e d . — 
This section and AS 28.35.045, defining 
reckless and negligent driving, do not 
proscribe specific conduct, but ra th er state 
th a t a person shall not drive ii motor veh i­

cle in a m nnner which creates an  
unjustifiable risk. Bailey v. Lenord. Sup. 
Ct. Op. No. 2308 (File No. 4696), 625 P.2d 
849 (19811.

Itisk s to  sa fe ly  o f  g en e ra l public . — 
Reckless driving involves risks to the 
safely of the public i "  large. Colder v. 
S tate , Sup. Ct. Op v«. 2224 (File No 
4293), 619 P.2d 1026(1980).

A d e fe n d a n t w a s  no t p laced  In 
d o u b le  je o p a rd y  by bis conviction of the 
lesser included offense of reckless driving 
on u felony charge of assault w ith a dan-

tt f a w x w v t i w  vr«« • • • » <  It • •  •  -  4  •»

gerous weapon even though n misde­
meanor charge of reckless driving had 
already been adjudicated against him 
because, although the charges arose out of 
the same general incidents, they were 
based on different conduct during (hut 
incident. Colder v. S la te , Sup. Ct, Op. No. 
2224 (File No. 4293), 619 P,2d 1026 (1980).

T ro o p e r  a r r iv in g  a t  n cc id c n t scen e  
c a n n o t n rre s t fo r re ck le ss  d riv in g  
w ith o u t w a rra n t . — The A laska legisla­
ture has classified both reckless driving 
and operating or driving an automobile 
under the influence of intoxicating liquor 
ns misdemeanors. Thus, a s ta te  trooper 
who arrived a t nn accident scene could not 
nrrest n driver w ithout a w nrrnnt for 
either reckless driving or drunk  driving 
since neither of these offenses wus 
committed or attem pted in his presence. 
Layland v. S tate , Sup. Ct. Op. No. 1150 
(File No. 226-4), 635 P.2d 1043 (1975). nlTd, 
Sup. Ct. Op. No. 2739, 549 P.2d 1182 
(1976), overruled on o ther grounds, City of 
Anchorage v. (leber, Sup. Ct. Op. No. 1824 
(File Nos. J827. 4016, 4037, 4046), 592 
P.2d 1192(1979),

S en ten c in g  c o n s id e ra tio n s . — Where 
it was undispuled ut tr ia l thu t there  were 
three people in the rea r of defendant's 
pickup who were extrem ely vulnerable in 
case of any accident, the judge could 
properly consider th is fact a t sentencing in 
evaluating the extent of defendant's

recklessness, even though he could not 
properly consider the fact th a t they had 
died from defendant's recklessness. 
Hucknby v. S tate , Ct. App. Op No. 39 (File 
No. 5197), 632 P.2d 975(1981).

C o n s id e r in g  u n co u n se led  m oving  
v io la tio n s  in sen ten c in g  held  h a rm le ss  
e r ro r .  — Any error which m ight have 
occurred by reason of the trial court's con­
sideration of two uncounseled moving vio­
lations in determ ining the sentence for 
negligent driving was harm less where the 
court also considered three counseled 
moving violations and where it did not 
restrict or suspend defendant's license b u t 
imposed a fine of $100, which was only $25 
above th a t suggested by defendant's coun­
sel. McKenzie v. S tate, Sup, Ct. Op. No. 
1029 (File No. 2012), 520 P.2d 791 (19 0.

S en ten ce  u p h e ld . — Severity of defen­
dan t’s ofTense w ithin th e  crime of reckless 
driving and the need to deter him , to de ter 
others, and to reaffirm  societal norm s 
justified a one-year sentence. Huckaby v. 
S tate, Ct. App. Op. No. 39 (File No. 5197), 
632 P.2d 975(1981).

C ited  in Hood v. Smedlcy, Sup. Ct. Op. 
No. 800 (File No. 1406), 498 P.2d 120 
(1972); Williford v. S lute, Sup. Ct. Op. No. 
2751 (File No. 5986), 674 P.2d 1329 (1983); 
Wilson v. S tole, Ct. App. Op. No. 356 (File 
Nos. 7523, 7526, 7833). P.2d 
(1984).

C o lla te ra l re fe re n c e s . — 7A Am. Ju r . 
2d, Automobiles and Highway Traffic, 
55 312 to 320.

61A C.J.S., Motor Vehicles, 55 609 to 
624.

W hat am ounts to gross or wunton negli­
gence in driving an automobile precluding 
the defense of contributory negligence, 38 
ALR 1424, 72 ALR 1357. 92 ALR 1367, 
119 ALR 654.

W hat am ounts to reckless driving 
w ithin s t a u 'e  m aking reckless driving of 
automobile a crim inal ofTense, 86 ALR 
1273. 52 ALR2d 1337.

Definiteness and certain ty  of sta tu tes  
prohibiting, 12 ALR2d 580.

Reckless driving as lesser included of­
fense of driving while intoxicated or sim ­
ilar charge, 10 AL R4th 1252.

S e c .  28.37.045. N e g l i g e n t  d r i v i n g ,  (a) A pe rson  w ho d r iv es  a  m o to r  
veh ic le  in t h e  s t a t e  in  a  m a n n e r  which c re a te s  a n  u n ju s t i f iab le  r isk  o f  
h a r m  to a pe rson  o r  to p ro p e r ty  a n d  who, a s  a  r e s u l t  o f  th e  c rea t io n  o f  
th e  r isk ,  a c tu a l ly  e n d a n g e r s  a  person  or p ro p e r ty  is g u i l ty  of  n eg l ig en t  
d r iv in g .  A n u n ju s t i f ia b le  r i s k  is a  r isk  o f  su c h  a n a tu r e  a n d  deg ree  t h a t  
a  fa i lu re  to avoid  i t  c o n s t i tu te s  a  d ev ia t ion  from th e  s t a n d a r d  o f  ca re  
t h u t  a  r e a so n a b le  person  w ould  ohserve  in  th e  s i tu a t io n .  Proof t h a t  a  
d e fe n d a n t  a c tu a l ly  e n d a n g e re d  a person o r  p ro p e r ty  is e s tab l ish ed  by 
sh o w in g  th u t ,  a s  a  r e s u l t  o f  th e  d e fe n d a n t’s  d r iv in g ,
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§ 28.35.029 M o t o r  V e h i c l e s § 28.35.029

C hapter 35. M iscellaneous Provisions.
Article

2. O perating While InUuicutcd; Implied Consent (§5 28.35 029, 28.35.031 —
28.35.033)

3. llecklesH and Negligent Driving (5 28 35 045)
5. Miscellaneous OfTenses (58 28.35..,,45, 28.35.235, 28.35.251 — 28.35.255)

Article 2. Operating While

Section
29. Open container
31. Implied consent

Intoxicated; Implied Consent.

Section
32. Refusal to subm it to chemical test
33. Chemicu! analysis of breath  or blood

S e c .  28.35.029. O p e n  c o n t a i n e r ,  (a) A p e rso n  m a y  n o t  d r iv e  a 
m o to r  veh ic le  on a  h ig h w a y  or v e h ic u la r  w ay o r  a r e a ,  w hen  t h e r e  i8 a n  
open bo ttle ,  can , o r  o th e r  recep tacle  c o n ta in in g  a n  alcoholic b everage  
in  th e  p a s se n g e r  c o m p a r tm e n t  o f  th e  vehicle , ex cep t  a s  provided  in  (b) 
o f  th is  section.

(b) A person  m a y  t r a n s p o r t  a n  open bottle , can , o r  o th e r  recep tac le  
c o n ta in in g  an  alcoholic beverage

(1) in  th e  t r u n k  o f  a  m otor  vehicle;
(2) on a  m otor d r iv e n  cycle, o r  b e h in d  th e  la s t  u p r ig h t  s e a t  in  a 

m o to r  hom e, s ta t io n  w agon , h a tc h b a c k ,  o r  s im i la r  t r u n k le s s  veh ic le ,  if  
th e  open bottle , can ,  o r  o th e r  recep tac le  is enc losed  w i th in  u n o th e r  
c o n ta ine r ;

(3) b e h in d  a solid  p a r t i t io n  t h a t  s e p a ra te s  th e  veh ic le  d r iv e r  from  
th e  a r e a  n o rm a l ly  occupied by p assengers ;  o r

(4) i f  t h e  open bo tt le ,  can ,  o r  o th e r  recep tac le  is in  th e  possession o f  
a p a s s e n g e r  in  a  com m erc ia l  m o to r  vehicle.

(c) In  t h i s  sec tion
(1) "alcoholic b ev e ra g e "  h as  t h e  m e a n in g  g iv e n  in  AS 04.21.080(b);
(2) "com m ercia l m o to r  veh ic le"  m e a n s  a  m o to r  vehicle  for w h ich  th e  

o w n e r  receives  d i re c t  m o n e ta ry  co m p en sa t io n  a n d  t h a t  has  a  cap ac i ty  
of 12 o r  m o re  persons;

(3) "m o to r  veh ic le” m e a n s  a  veh ic le  for w h ich  a  d r iv e r ’s  l icense  is 
requ ired ;

(4) "open" inc ludes  h a v in g  a  b ro k e n  seal;
(5) "p a sse n g e r  c o m p a r tm e n t” m e a n s  th e  a r e a  n o rm a lly  occupied by 

th e  d r iv e r  a n d  p as se n g e rs  a n d  inc ludes  a  u t i l i ty  o r  glove c o m p a r tm e n t  
accessible to th e  d r iv e r  or  a  p a s se n g e r  w h ile  th e  m o to r  vehicle is be ing  
opera ted .

(d) A pe rson  w ho  v io la tes  (a) o f  th i s  sec tion  is g u i l ty  of a n  in f rac ­
tion. (§ l  ch  142 SLA  1988)
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R e b u tta b le  p re su m p tio n  of In to x ic a ­
tio n . -  TliiB section docs not establish n 
conclusion thnt Mood tests become irrele­
van t i f  token more th an  four hours after 
the  alleged violation, rs lh er, th e  s ta tu te  
simply reflects the legislative conclusion 
thu t s  blood tes t taken within four hours 
of th e  alleged infraction is such definitive 
evidence o f into iicstion  a t the  tim e of 
driving, th a t the blood tes t result is suffi­
cient to establish u rebuttable  presum p­
tion of intoxication W illiams v S ta te , Cl. 
App Op No 709 (Kile No A -I63I), 737 
P.2d 360 (1987).

M ovahlllty  o f  veh ic le . — This section 
on its  face, contains no "m nvability" re ­
quirem ent, and the definition of "operate" 
adopted in Jacobson contains no such re­
quirem ent; and a defendant could lie 
found guilty of driving while intoxicated 
even though h is automobile was stuck in 
a mudholc and  was incapable o f  move­
m ent. Lathan v. S tale, C t. App. Op. No. 
M 2 (File No. A-901), 707 I* 2d 941 (1985).

D efen d an t w as " in  a c tu a l p h y sic a l 
c o n tro l"  o f  h e r  veh ic le , where she  was 
seated in the driver's sea t behind the 
steering wheel, had possession of th e  igni­
tion key and w as attem pting  to p u t the 
key in the ignition; given theee factors of 
control, i t  is not necessary th a t the engine 
be running. S ta te . Dep't o f  Pub. Safely v. 
Conley. Sup. C t. Op No 3297 (File No. 
S-1791), P.2d (1988).

P o lice  re sp o n s e  to  w h a t  Is r e a s o n ­
ab ly  In te rp re te d  as r e q u e s t  fo r a s s is ­
ta n c e  ju s tif ie d . — A trooper's action in 
engaging h is emergency lights and 
contacting h defendant, following w hat ho 
reasonably interpreted to lie a request for 
assistance from the defendant's vehicle, is 
perm issible under U.S. C o n s t , Amend. 4 
as well as A laska Const., Art. I, 4 14. 
When a police ofTicer observes facta and 
circum stances which he actually  and re a ­
sonably concludes to be a  request for con­
tact or assistance, the officer is Justified in 
m aking th a t contact, which would not Im 
analyzed os an investigatory stop req u ir­
ing articulable suspicion. C rauthern v. 
Slate, Cl. App Op No 652 (Kilo No. 
A-1507), 727 P.2H 9 U9H6I 

S u b sec tio n  (cl in a p p lic a b le  to  
a irb o a l* . — A court may not revoke the 
driver's license o f n person convicted of

driv ing  while intoxicated on public prop­
erty in an  airhoat; an  oirboat is not n mo­
tor vehicle for which a  d river's license is 
required S tale  v. Stagno, Ct. App. Op. 
No 725 (Kile No A-1585), I’.2d

(1987).
C o u g h  m ed ic in es  n s  In to x ic a tin g  li­

q u o rs . — Nyquil and  terpin hydrate, two 
cough medicines, a re  intoxicating liquors 
w ithin th e  common understanding of th a t  
phrase and  can lie th e  basis for n convic­
tion o f driv ing  whilo intoxicated. Isim bert 
v. S la te , C t. App. Op. No. 441 (File No. 
A-403), 694 P.2d 791 (1985).

R e q u e s t fo r c o u n s e l b e fo re  b r e a th a ­
ly ze r  le s t. — D istrict court judge's find­
ing th a t  defendant, convicted of driving 
while intoxicated u n ’a r municipal code, 
d id not request counsel prior to  tak ing  th e  
breathalyzer exam ination w here he naver 
asked to speak to an attorney but asked 
w hether he might need an attorney, w ith 
testim ony supporting the  conclusion th a t  
he  wondered if he needed an  atto rney  in 
o rder to m ake bail, n o t because he  w anted 
advice about subm itting  to a b ree thaly ier 
exam , was not clearly erroneous, and su ­
perior cou rt judge should not have re ­
versed th e  conviction. Anchorage v. 
Erickson. CL App. Op. No. 417 (File No. 
A-512). 690 P 2d 20 (1984).

R ig h t to  co u n se l b e fo re  b re a th a ly z e r  
l e s t

It is  only where th e  to tality  o f the a r ­
restee 's words constitu te a  requeet, ex­
p ress o r implied, for an  opportunity to 
con tract counsel for the  purpoee of d is­
cussing a breathalyzer exam ination th a t 
a n  opportunity  to consult counsel m ust be 
provided prior to adm in ialrs tion  o f the 
breathalyzer. Once th e  breathalyzer ex ­
am ination  is completed or refused and 
videotaping finished, th e  suspect in en ti­
tled  to th e  full use o f th e  rights g uaran ­
teed  by AS 12.25.160(b) and Crim inal 
R ule 5(b) V an W ormer v. S tate , C t. App.
Op No. 473 (File No. A-320), 699 P.2d 895 
(I9H6I.

W here the  judge determ ined, based on 
th e  evidence, th a t th e  DWI defendant's 
s ta tem en ts regarding having somebody 
present did nut relate to a desire to con­
su lt w ith counsel about breathalyzer ex­
am inations or field sobriety test, but 
ra th e r  related  to having someone present
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to observe th e  adm inistration of th e  test, 
perhaps a technician, to  insure ila valid­
ity, the  judge was not clearly  erroneous in 
concluding th a t the defendant did not 
properly invoke his Copelin righ ts and 
th a t the results of the breathalyzer exam i­
nation should not lie suppressed Van 
Wormer v. S ta te , C t App. Op No 473 
(File No. A-320), 699 I’ 2d 895 11986).

W hen b re a th a ly z e r  tea t re su lts  
sh o u ld  be ex c lu d ed . — The resu lt of a 
breathalyzer lest secured in violation of 
the  right to counsel should lie excluded in 
a civil license revocation proceeding. 
W hisenhunt v. S late , D ep 't of Pub Safety, 
Sup. C t Op No. 3250 (File No S-1467), 

P.2d (1987).
P a re n ta l  p re se n c e  a t  all c o u r t  p ro ­

ceed in g s Is a  p re re q u is i te  L> conviction 
o f a  minor for a traffic ofTense, including 
driv ing  while intoxicated Aiken v. S tate, 
C t. App. Op. No. 672 (File No. A-1498), 
730 P  2d 821 (1987).

A ttem p ted  re te s t m ay  be p r e re q u i­
s ite  to  a  m o tion  to  su p p re s s  in lox im e- 
te r  re su lt  on the grounds of alleged inad­
equacy in th e  m agnesium  perchlorate 
tube (MPTl retention  Byatem w here the 
tr ia l  court expressly finds th a t th e  MPT 
system  is properly functioning, b u t leaves 
open the possibility th a t retained samples 
m ight he defective in individual cases. 
Ansay v, S ta te , C t. App Op. No. 698 (File 
Noa. A-829, A-831), 715 P.2d 1194 (19861.

C ost-free  r e te s t  n o t re q u ire d . — 
Compliance w ith Serrano  does not require 
th a t  defendants be furnished a cost-free 
retest. Ansay v. S ta te , C t. App. Op. No. 
598 (File Nos. A-829, A-8311, 715 P.2d 
1194 (1986).

R e su lts  o f  p o lice  o ffice r 's  se lf-ad ­
m in is te red  ln to x im e te r  te s t a d m iss i­
b le , — W here a  police officer, though not 
under arrest for driving while intoxicnted, 
udminialered him self an  inloxim eter test, 
the  results of th a t te s t were properly ad­
m itted a t tr ia l even though he w as not 
rend an implied consent w arning and no 
sam ple was preserved Lawrence v. S tale, 
C t. App. Op. No. 603 (File No A-799), 715 
I* 2d 1213 (19861.

P re se rv in g  b re a th  sam ples.
In  accord with m ain  pam phlet Sec 

Champion v. D epartm ent of Pub. Safely, 
S up  C t Op No 3074 (File No S-868), 

P.2d (1986).
R e tro ac tiv e  a p p lic a tio n  o f  S e r ra n o  

ru le . — W here a new rule serves to en­
su re  defendants a fair tr ia l, it m ust Ik- re t­
roactively applied a t least to any case 
which was not finally disposed o f  lit the

Him- Ihe rule was announced, provided 
thu t the  defendant ruined th e  point in th e  
iru il court Kurleigh v M unicipality of 
Anchorage, Sup C t Op No 3143 (File 
Nos. 8-1162, 8-11831, P 2d 1198(1).

W here d e fe n d a n t 's  r e c k le s s  d r iv in g  
c o n v ic tio n  w as b a s e d  on  p re c ise ly  th e  
sam e c o n d u c t a s  h is  DWI, the  offense of 
reckless driving m ust lie deemed to have 
merged w ith the ofTense of DWI; and i t  is 
error to en te r a separa te  judgm ent of con­
viction against the  defendant on the reck­
less driv ing  charge. KalinakofT v. M unici­
pality o f Anchorage, Ct. App. Op. No. 688 
(File No. A 920), .715 P.2d 261 (1986).

D e fe n d a n t w as  a  th ird  DWI o ffe n d e r  
upon hia 1987 conviction for driving while 
intoxicated, where he  had been separately  
charged with DWI in Septem ber and N o­
vember o f 1985 and, pursuan t to a plea 
agreem ent, was sentenced in both cases as 
if  he w ere a  first-tim e DWI offender. S la te  
v. W salkes, Ct. App Op. No. 782 (File No. 
A-2142), P.2d (1988).

R e v o ca tio n  o f  licen se  fo r  o p e ra tin g  
m o to r v eh ic le  In p a rk in g  loL — See 
C aulkins v. S la te , Dep't o f Pub. Safely, 
Sup. Cl. Op. No. 3233 (File No. S-1586). 
743 P.2d 366 (1987).

E n h a n c e d  se n te n c e s . — Before a  prior 
conviction for an  ostensibly nun-crim inal 
infraction, such a s  a "civil forfeiture,” can 
properly be relied on as the  sole basis for 
imposition of a n  enhanced m andatory 
m inim um  ja il term , fundam ental fairness 
under A laska Const., a rt. I, 8 7 requires 
the  sentencing court to determ ine th a t th e  
defendant was afTorded the  r ig h t to coun­
sel in th e  prior case; an uncounseled con­
viction is simply loo unreliable to be de­
pended on for purposes o f imposing a  se n ­
tence o f incarceration, w hether th a t se n ­
tence is imposed directly or collaterally. 
I’snnnen v. S late , Ct. App Op No. 551 
I Kilo Nos. A-943, A-94B), 711 l’.2d 528 
(19851.

C o n d itio n s o f  p ro b a tio n . — Condition 
of probation prohibiting one who pled nolo 
contendere to d riv ing  while intoxicated 
from entering  th e  town where he lived 
and worked fur th e  term  of uiB probation, 
one year, w ithout prior w ritten  perm is­
sion from the  court was not a  reasonable 
condition and w as vacated. The condition 
was not reasonably related to the n a tu re  
of Ihe underlying olTcnse, Ihe condition 
was unnecessarily severe and  restrictive, 
and the condition did nol appear to he re a ­
sonably related to rehabilita tion since 
there was no evidence in  suggest th a t 
some endemic characteristic  of the  town
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contributed to the probationer's criminnl 
Ix-hnvior and (he condition was not re a ­
sonably related to the protection of the 
public Edison v. S tate , (!t App Op No 
546 I File No A-940), 709 P.2d 510 (19851 

A pplied  in Meiaaner v S tale, Cl App. 
Op No 69.7 (File N ob A-1083. A-1084), 
715 P.2H 714 119861. Annna v Stale, Ct. 
App Op. No 647 (File No A 9541. 726 
P  2d 552 (19861; Vancy v. S late . Ct. App 
Op No. 687 (File Nos A-1392, A-1413), 

P 2 d  (19871
Q uoted  in Hnrcoll v. S tate , Dep't or 

Pub. Safety, Sup Ct. Op. No. 3212 (F le 
No S -16921, 741 P 2 d  226 (19871.

S la te d  in Kevorkian v Tommy's Elbow 
(loom, Inc., Sup. C l Op. No 2906 (File 
Noa. S-62, 8-791, 694 P. 2d 160 (1985) 

C ite d  in KfTenhcck v. S tale, C t App 
Op No 4 7 9 1 File No A-597), 700 P.2d HI I
(1985), Aiidcrnun v. S ta le . C t App Op. 
No 585 (File No A-1028), 713 P.2d 1220 
(19861; M om s v State, C t. App Op. No. 
694 (File No. A -16681, P 2 d  (1987);
Brown v. S tate , C t App O p No. 714 (File 
No. A -1716), 739 P  2d 182 (1987), C lark  v 
S ta te , Ct. App. Op No. 716 (File No. 
A-1840), 738 P.2d 765 (1987); Selig v 
S ta te , Cl. App. Op No. 785 (File No. 
A-2057), P .2d (1988).

S e c . 2 8 .3 5 .0 31 . Im p lied  co n sen t , (a ) A  person who operates or 
drives a  motor vehicle in this s ta te  o r  who operates an aircraft os 
defined in A S 28 .3 5 .0 30 (g )(1 ) o r who operates a w atercra ft as defined 
in A S  28 .3 5 .0 30 (g )(2 ) sha ll be considered to ha  e  given consent to a 
chem ical test o r testa o f  the person’s b reath  for the purpose o f de ter­
m ining the alcoholic content o f th e  person ’s blood o r breath if  law fully  
arrested for an offense arising ou t o f  acts alleged to  have been com m it­
ted while the person w bb operating or d riv ing  a  m otor vehicle or oper­
a ting an a irc ra ft or a watercraft while in tox icated . The test or testa 
sha ll be adm in istered a t the direction o f  a  law  enforcement officer who 
has reasonable grounds to believe th a t th e  person w bb operating or 
driv ing a  m otor vehicle o r  operating an a irc ra ft o r a w atercraft in th is  
sta te  while intoxicated.

(b ) A  person who operates or drives a m otor vehicle in th is sta te  o r  
who operates an  a ircra ft or w atercraft sh a ll be considered to have  
given consent to a  prelim inary breath  test for the purpose o f  determ in­
ing the a lcoholic content o f  the person ’s bloc J or breath . A  law enforce­
m ent officer m ay adm in ister a pre lim inary  breath teet a t the scene o f  
th e  incident i f  th e  officer has reasonab le grounds to believe th a t a 
person’s  ab ility  to operate a m otor vehicle , a ircra ft, or w atercraft is 
im paired by the ingestion o f alcoholic beverages and th a t the person

(1 ) was operating or driv ing a m otor veh icle , a ircra ft, o r  w atercraft 
th a t  is involved in an accident;

(2 ) comm itted a moving traffic v iolation  or un law fully operated an 
a ircra ft o r w atercraft; in th is paragraph , "unlaw fully" m eans in v io la ­
tion  o f  any federal, state, o r m unicipal sta tu te , regulation  or o rd i­
nance, except for v iolations that do not provide reason to believe th a t 
the operator’s ab ility  to operate the a ircru ft or w atercraft was im ­
paired by the ingestion o f alcoholic beverages; o r

(3 ) wns operating or driv ing a m otor vehicle in violation o f A S  28 .3 5 .0 29 (a ).
(c ) Before adm in istering n prelim inary breath test under (b) o f th is  

section , th e  officer shall udvise the person thut refusul m ay be used
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aga in st the person in u civil o r crim ina l action aris ing out o f  the  
in cident und th a t refusal is un in fraction . If the person refuses to 
subm it to  the test, the test sh a ll not be adm inistered .

(d ) T h e  result o f  the test under (b ) o f  th is  section m ay be used by the  
luw enforcement officer to determ ine w hether th e  driver o r o|>erutor
shou ld be arrested.

(e ) Refusal to subm it to u pre lim inary  breath test at the request o f  u
tw enforcement officer is an in fraction .
(f) I f  a  driver o r opera tor is a rrested , the provisions o f  (a ) o f  th is 

section apply. T h e  prelim inary breutli test authorized in th is  section  is 
in uddition to any testa authorized under (a ) of th is  section . (§ 1 ch  83  
S L A  1969 ; am 5 11 ch 129 SLA  1980 ; am  § 16 ch  117 S L A  1982 ; am  
§ 16 ch  7 7  S L A  1983 ; am  §§ 1 —  *1 ch 7 6  SLA  1985 ; am  § 2 ch  142
S L A  1988 )

R e v lto r 'a  note*. — Tin- laal clause of 
<!>H2) o f  th is  section wan enacted aa AS 
28.35.031(g). Reorganized in  1985.

E ffec t o f  am en d m en t* . — The 1985 
am endm ent In subsection (li) inaerted "or 
who operalea an  a ircra ft or w atercraft" in 
th e  firat sentence, inaerted "aircraft, o r 
w atercraft" in th e  oecond sentence, in 
paragraph  (1) inaerted "operating or” and 
“aircraft, o r  w atercraft," and in  paragraph  
(2) added the  language beginning "or u n ­

lawfully operated"; and in subsections (d) 
and <0 Inaerted "or operator."

T he 1988 am endm ent, in subsection <h), 
deleted "or" a t th e  end of paragraph  (1), 
added "or” a t th e  end o f  paragraph  12), 
and added paragraph 13).

O p in io n s  o f  a t to rn e y  g e n e ra l. — Thu 
Intoxim eter 3000, an  infrared alcohol 
b rea th  teat appara tus, ia a  "chemical leal" 
u nder this section. 1984 Op. A tt'y  Oen. 
No. 01.

NOTEB TO DECISIONS

S ec tio n  co n stltu U o n a l. — The p o rta ­
ble b rea th  test au lhorired  by th is  section 
does not constitu te an unreasonable 
search und er the  fourth  am endm ent to the  
U nited S ta tes Constitution. Leslie v. 
S tato, Ct. App. Op. No. 670 (File No. 
A-8flfl), 711 P.2d 675 (1986)

The imposition of crim inal penalties 
upon a m otorist for hia peaceful refusal to 
subm it to  a breath  le s t does not violate h is 
right to equal protection under the  law. 
B urnett Municipality o f Anchorage, 
634 K. S t. >. 1029 <D A laska 1986).

The implied consent s ta tu te  clearly  
serves a  legitim ate sta te  interest. All 
drivers lawfully stopped are  treated  
cquully. and, from the perspective o f the  
fourth and fourteenth am endm ents, thuae 
drivers are  treated  no dilTerently from 
other sorts of persons suspected o f com ­
m itting  crim inal ac ts B urnett v. M unici­
pality  o f  Anchorage, 806 F.2d 1447 (9th
C ir 19861 

L eglslaU ve In ten t. — In Ihe implied 
consent sta tu tes, the  legislature lias gone 

Isneihs to sviud au tho riring  the

police to take blood alcohol teats forcibly 
from defendants charged with driving 
while intoxicated, the leg islature has, in ­
stead, provided extrem ely strong incen­
tives to a defendant to tak e  a b rea th  teat 
for blood alcohol by providing crim inal 
penalties. Baas v. M unicipality of Anchor­
age, Ct. App. Op. No. 429 (File No. A-2731, 
692 P .2d 961 <19841 

C o n se n t to  b re a th a ly z e r  te s t, ole. 
J u s t  as a d river's fa ilu re  to cooperate In 

th e  search conducted by inesns o f a 
breathalyzer teat ia no im pedim ent to the 
classification o r  the  proceeding as n search 
incident to a rre s t, the absence o f  coopera­
tion is no b s r  to the characterization or 
th e  tak ing  o f breath  a s  a  consent search 
for which consent has already lieen sup­
plied by th e  ac t o f driv ing  on Alaska 
roads B urnett v. M unicipality o t  Anchor­
age, 634 F. Supp. 1029 If) Alusku 19861 

R e q u est f o r  c o u n se l b e fo re  b r e a th a ­
ly z e r  teal. — Dialrict court judge 's find 
m g th a t defendant, convicted ol driving 
w hile intoxicated under m unicipal code,-  1 . ...,, t,„
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Breathalyzer exnminiillon where he nnvcr 11)80 and I'JHI precluded the  ndmiamon
naked Ui *|ioiik to an  attorney but naked inln evidence ul chemical aohrlely teat re
whether he nilnht need nil attorney, w ith  „u|t„  obluinetl purnunnt to n aearch war-
tealimony nupportinjj the concluaion th a t r#nt „n « r the aiTealeea hud refuaetl to
he wondered if he nettled nn attorney in lnKc »uch a tea t I’ena v. S ta te  Hup Ct 
order to m ake bail, not becauae he w anted (>p No. 2851 tFile Noa 6174, 7052), 084 
advice about aubniitlint; to u breathalyzer j i -j j  gg^ 110841
exam, waa not clearly erroneous and au C hem ica l tea ta  n o t co n c lu a lv e ly  p re- 
P*nor court judge nhould not have re- , u m rd  tc c u r i l le . _  i ,ue prilcf.M wl| |  not 
vented th e  conviction^ Anchorage v , „ , )w lh e  rt. , u |u  of „ chem tca, lMl 1(Ulho.

* *  under ■uU" f l " "  " "  '*  ™ clu' 
Itlg h t to  counoel b efo re  b re a th a ly z e r  J g  0 P .

L  note to AS 28.75 030 under th i .  N °  S - '69^  7<> P 2 d  226
calchline, V an Wormer v. S tate . Cl. App. . „  . . .  „  , ,  ,
O p No 473 (File No. A-320), 699 P.2d 895 „  A p p ,l“ ? ' n l -*,w r ," c'  Y Ci  App,
(1986). lF*l* No. A*799), 716 P.2d

The result of a breathalyzer teat aecured 1:413 (1986).
in  violation o f the  r ig h t to counoel should Q u o ted  in Brown v. S la te , Ct. App. Op.
be excluded in n civil license revocation N°. 714 (Kile No. A-1715), 739 I’ 2d 182 
proceeding. W hisenhunt v. S ta ts. Dep't o f (1987); S tate, Dep't of Pub. Safety v. 
P ub  Safety. Sup. Ct. Op. No 3250 (File Conley. Sup. Ct. Op No 3297 (File No
No S-1467), P.2d (1987) S -I79I), P.2d (1988).

U se o f  * e a rc h  w a rra n L  C ited  in Itomo v. M unicipality of An-
Implied Consent S ta tu tes in effect a t  chorage Ct. App Op. No 457 (File No

th e  lime o f the a rre sts  of defendants in A-462), 697 P 2d 1065 (1986).

Sec. 28.35.032. R efusal to  su b m it to  chem ical t e s t  (a) If a per­
son under arrest refuses the request of a law enforcement officer to 
subm it to a  chemical test under AS 28.36.031(u), after being advised 
by the oificer th a t the refusal will, if th a t person was arrested while 
operating or driving a motor vehicle for which a driver’s license is 
required, result in the deniul or revocation of the license or nonresi­
dent privilege to drive, th a t the refusal may be used against the per­
son in a civil or criminal action or proceeding arising out of an act 
alleged to have been committed by the person while operating or driv­
ing a motor vehicle or operating an aircraft or a w atercraft while 
intoxicated, and th a t the refusal is a misdemeanor, a chemical test 
may not he given, except as provided by AS 28.35.035.

(b) I Repealed, $ 25 ch 77 SLA 1983.]
(c) I Repealed, § 25 ch 77 SLA 1983.1
(d) IRcpeulod, §  25 ch 77 SLA 1983.1

(e) The refusal o f a person to submit to u chemical test of breath 
under (a) of this Bection is admissible evidence in a civil or criminal 
nction or proceeding arising out of an  net alleged lo have been commit­
ted by the person while operating or driving a motor vehicle or operat­
ing an aircraft or watercraft while intoxicated.

<0 Refusal to subm it to the chemical teBt of breath authorized by 
AS 28.35.031(a) is n class A misdemeanor.

(g) Upon conviction of a person under this section, the court shall 
impose a minimum sentence of imprisonment of not less thun 72 con-
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M-cutive hours and a  fine o f  not loss than $ 2 5 0  if  th e  person has not 
been previously convicted in this or another ju risd iction  o f  driving  
while intoxicated under A S  2 8 .3 5 .0 30  or anoth er law  o r ordinance  
with substantia lly s im ila r elements o r refusal to subm it to a chem ical 
test under th is section or another luw or ordinnnce w ith substantia lly  
sim ilar elements. Upon  conviction under th is  section the cou rt shull 
impost a m in im um  sentence o f  im prisonment o f not less th an  20  con ­
secutive days and a fine o f  not less than $ 5 0 0  if, w ith in  the preceding 
10 years, the person has lieen previously convicted once in this or 
another ju risd iction  o f  d riv ing  while intoxicated under A S  2 8 .3 5 .0 3 0  
or another law or ord inance with substan tia lly  s im ila r elements o r 
refusal to subm it to a chem ical teat under th is  Bection or another law  
or ordinance w ith substan tia lly  s im ila r elements. Upon conviction 
under th is section the cou rt shall impose a m in im um  sentence o f im ­
prisonment o f  not less than  3 0  consecutive days and a fine o f  not less 
than $ 1 ,0 00  if, w ithin the previous 10 years , the perpon has been 
previously convicted in th is o r another ju r isd iction  o f  more than one of 
the follow ing offenses or h a s  more than  once been previously convicted 
o f one o f the follow ing oirensea: (1 ) driv ing w h ile  in tox icated under A S
28 .3 5 .0 30  o r  another law o r  ordinance w ith substan tia lly  sim ilar e le ­
ments; (2 ) refusal to subm it to a chem ical teat under th is section or 
another law  o r  ord inance w ith substan tia lly  s im ila r elements T he  
execution o f  sentence m ay not be suspended nor may probation be 
granted except on condition th a t the m in im um  im pn  .onment pro­
vided in th is section is served. Imposition o f sentence m ay not be 
suspended. I f  the offense involved driv ing a  m otor vehicle for which a 
driver's license is required , the person's driver’s license shall be re ­
voked under A S  2 8 .1 5 .1 81 . In addition , th e  court shall order, and a 
person convicted under th is  section shall undertake , for a  term  speci­
fied by the court, th a t program  o f  alcohol education  or rehabilitation  
th a t the court, a fter consideration o f  any in form ation  compiled under 
(h ) o f th is  section , finds appropriate. T h e  sentence imposed by the  
court under th is subsection shall run consecutively w ith any o ther 
sentence o f im prisonm ent imposed on th e  comm itted person.

(h ) Except a s proh ib ited by federal law  or regu la tion , every pro­
vider o f treatm ent progrums to which persona are  ordered under (g ) o f  
th is  section shall supply th e  A laska  court system  w ith  the information  
regarding the condition und treatment o f  those persons as the s u ­
preme court m ay require by ru le . Inform ation compiled under th is 
subsection is confidential and m ay only he used by a court in sentenc­
ing a person convicted under (g ) o f  this section , o r  by un officer o f  the 
court in preparing a pre-aentence report for the use o f  the court in 
sentencing a  person convicted under Igl o f  th is section.

li) A person who is sentenced to  im prisonment for 7 2  consecutive 
hours under (g ) o f  th is section and who is not released from  imprison­
ment a fter 7 2  hou rs m ay nol bring an action  uguinst th e  state o r a

7 9
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m unicipality o r  lU  agents, officers, or employees for damages resu lt­
ing from  the additional period o f ct nfinement if 

( I I  the employee or employees who released the person exercised 
due care  and, in releasing the person, followed the standard release 
procedures o f  the pr n facility ; und

(2 ) the additional period o f confinement d id not exceed 12 hours.
01 F or purposes o f th is  section , convictions for both driv ing while

in toxicated and for refusal to subm it to  a chem ical test o f  breath under
A S  28 .35 .031 (01 , if  arising ou t o f  a single transaction and u single
arrest, are  considered one prev ious conviction . (§ 1 ch 8 3  S LA  1969 ;
am  5 2 8  ch  71 S L A  1972 ; am  }  12 ch  129  S LA  1980; am  5 17 ch  117
SLA 1982 ; am 55 17 —  20 , 2 5  ch  77  S L A  1983; am § 17 ch  60  SLA 19861

Effect o f  am endm en t* . — 'Die |y n n  
am endm ent substituted "msy" for "shall” following "chemical tent" near the end of 

aubaectton (a I.

N O TES IX ) D EC ISIO N S

t-egl/ilative IntenL  — In the  implied 
cunsenl sta tu tes , the  legislature lux  gone 
to great length* In avoid au lh o n iin g  Ihe 
police to forcibly take bhaid alcohol teat* 
from defendant* charged w ith driving 
w hile intoaicaU-d, the legislature him. in- 
atead. provided extrem ely xtrong incen­
tive* to a defendant to  lake a b rea th  teat 
for blood alcohol by providing crim inal 
penalties (in** v Municipality o f Anchor­
age, C t App Op No. 429 (File No. A-27.1l, 
692 P. 2d 961 (19H4I.

Im poalU on o f c rim in a l penalU ea 
h e ld  cn n a titu tlo n a l. -  The imposition of 
m m in n l penalties upon a  motorist for h-» 
peaceful refusal to subm it to a  b rea th  test 
doe* not violate hia r ig h t to equal protec­
tion  under th e  law tlu m e ll v M unicipal­
ity of Anchorage, 6.14 F  Supp 1029 111 
A laska 1986)

Im plied  co n sen t. — Ju s t as a  d river’s 
failu re  to cooperate in the search con­
ducted hy ineana of a breathalyzer test la 
no impediment In Ihe classification of the 
proceeding as n search incident to arrest, 
the nlnen • of cooperation i* no b ar to the 
rh a ro c lrru a lio n  of the taking of b rea th  as 
a consent search for which consent tins a l ­
ready been supplied by th r  set of driving 
on Ala.ikn mad* tlu rne ll v M unicipality 
of Anchorage, 614 F. Supp 1029 i!) 
A tisk s  19861 

'ih e  implied ron ien l sta tu te  clearly 
serve* a  legitim ate alnlc interest All 
d rivers lawfully stopped nrr treated  
equally, and, from  th e  p e r s p e c t i v e  ot Ihe 
fourth und fmi-ti-entli amendment*, t h o s e

driver* ere treated  no differently from 
other aorta of persons suspected o f com­
m itting  cnm inat acts B urnett v M unici­
pality of Anchorage. 806 F  2d 1447 19th 
C ir. 1966).

•’W hile*' d e fin ed . -  The word "while" 
In su lsection  ta l means "for " Brown v. 
S tate , Ct. App Op No. 714 (File No 
A 17151, 719 l ‘ 2d 182 U987)

B equ e s t fo r counsel b e fo re  b re a th s -  
ly ie r  tesL  - District court judge’s find­
ing th a t defendant, convicted of driving 
while in tosicntrd  under m unicipal code, 
did not request counsel prior to  taking  the  
h rra th a ly ie r  exam ination w here he never 
asked to speak to an  attorney but asked 
w hether he  m ight need en attorney, w ith 
testim ony supporting ihe conclusion th a t 
he wondered if  he needed an attorney in 
order to m ake bail, not bccauae he wanted 
advice about subm itting to a h rra thaly ier 
exam, w as not d early  erroneous, und su ­
perior court judge should not have re  
versed th e  conviction Anchorage v 
Erickson, Cl. App O p No 4 I7  iFlle No 
A 5I2), 690 I’ 2d 20 II984)

B ig h t to  co u n se l b efo re  b re a th a ly se r  
leal.

The rm u lt of it hrcnlhalyier tes t secured 
in  violation o f  Ihe right to counsel should 
lie excluded in a civil license revocation 
proceeding W hiarnhunt v S tate . Dep’t of 
I’uh Safety. Sup F t  Op No 3250 I File 
No S  I 4671. I’ 2d l|9H7l 

See note to AS 28 35 Oltl under th is 
caU hline. Van Wormer v S ta le , C l App
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Op No 4 7 3 1File No. A 320), 699 P  2d 895 Op No 7 I4  iF ilr  No A -I7I5I, 739 P. 2d 
11965) 1H 2II987I

B ig h t to  co n ta c t counoel d o e a  n o t In- In order to convict a person of refusing
e lu d e  a  r ig h t  to  h a v e  counoel phyal- to subm it to n chemical test of h is o r her 
ca lly  p re se n t  w hile a  b re a th  te a t ia ad- b re a th , the  s ta te  m ust prove th a t the imll 
m in iate  red . Annas v S tale , C t App Op v»<fual In question knew or perhsjw  should
No 647 IFlle No A-954), 726 I* 2d 552 h»Vf kn" wn lh *‘ lh« ,,rrn lh  u ’*1 
( I ) «ouKhl nn evidence in connection w ith an

A d m issib ility  o f ev idence  o f  re fu sa l, '"v e a tig .tio n  of h i .  or h er driving while 
Admission into evidence of defendant’s ‘n h )i,c .led . and. second, th a t  w ith th a t

refusal to subm it to a  b re .lh .ly w r  test c  h« ." r
did not violate Ills fifth am endm ent right ? * |p i |#  N A-1716), 739 P 2 d  182
againat M lf-incnm ination. even though ( 19M7I
Alaska h a .  made refusal to subm it to a A dm , . i lo n  o f  | n ( a t lc .U o n . -  W hile .
breathalyser test a separate m m .n . l  of- |r jg | ro lirt |n j |h l  w n , 1Jer d e f fB (U n l„d . 

o l w - ■ iilaa * inisaion of intoxication in  m itigation of
(9th Cir, 1988). punishm ent, it  ia not a defense to a  refusal

R e q u ire m e n ts  fo r  co n v ic tio n . -  The pruv(de .  chem lca| b rea th  teat Brown
ju ry  need not find th a t defendant operated v S U te . Ct App. Op No. 714 (File No
a motor vehicle while under th e  influence A-17161. 739 P.2d 182 (19871 
o f Intoxicating liquor aa a condition pro- C o n v ic tio n  a ffirm ed . — See
requlxile to  convicting him or h er of r»- M cCracken v. S la te . Ct. App Op No. 399 
fuaal to provide a chemical b rea th  teat. (File No A-214), 685 1* 2d 1275 (1984) 
Brown v S la te , C t App Op No 714 (File A p p lie d  in Skuae v. S ta te , Ct. App Op
No A-1715), 739 P 2 d  182 (1987). No. 582 (File No A-885), 714 P. 2d .168

Probable cause to arrest is no t an ele- (19H6I 
men I of th e  ofTense of refusing a  chemical C ite d  In W itt v S tate , C t. App. Op No.
teat of breath . Brown v. S ta te , C t. App 433<FilcN o A-482), 692 P  2d 976 (19841

S e c . 28.35.033. C h em ic a l an a ly s is  o f  b r e a th  o r  b lo o d , (a ) Upon  
the tr ia l o f  a civ il o r  crim ina l action  o r proceeding aris ing nut o f  acts 
alleged to  have been comm itted by a person while operating or driv ing  
a  m otor vehicle o r  operating an a irc ra ft o r  a watercraft while in tox i­
cated, th e  am ount o f  alcohol in th e  person’s  blood o r  breath a t the tim e 
alleged shall give riBe to the follow ing presumptions;

(1 ) I f  there was 0 .0 5  percent o r less by w eight o f alcohol in the 
person's blood, or 5 0  m illig ram s o r  less o f  a lcohol per 100 m illiliters of 
the person's blood, or 0 .0 5  gramtt o r  less o f  alcohol per '210 liters o f  the 
person’s breath , it shall be presumed th a t  the person was not under
the in fluence o f  in toxicating liquor.

(2 ) I f  there was in excess o f 0 .0 5  percent but less than 0 .1 0  percent 
hy weight o f  alcohol in th e  person ’s blood, or in excess o f  5 0  but less 
than 100 m illigram s o f  a lcohol per 100 m illiliters o f  the person's 
blood, o r  in excess o f  0  0 5  gram s hut less than 0 .1 0  gram s o f olcohol 
per 2 10  liters o f  the person's b reath , th a t fuel dives not g ive rise to  any 
presumption that the person was o r was not under th e  influence o f 
in tox icating liquor, bu t th a t fact may be considered with o ther compe­
tent evidence in determ ining w hether th e  person was tinder the in flu ­
ence o f  in toxicating liquor.

(3 i I lie  pealed, $ 13 ch 129 SLA  WHO]
m i  i r  • hi.r« wns 0 .1 0  percent o r m ore by weight o f olcohol in the
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of the person’s blood, or 0.10 gram s or more of olcohol per ’210 liters of 
the person's breath, it shall Ik* presumed th a t the person wns under 
the influence of intoxicating liquor.

(b) For purposes of th is chap ter , percent hy weight o f  a lcohol in the 
blood shall be hnsed upon m illig ram s o f  alcohol per 100 m illilite rs  of 
blood.

(c> T he  provisions o f (n l o f th is section may not be construed to lim it 
the introduction o f any o ther competent evidence hearing upon the 
question o f whether the person was or was not under the in fluence of 
in toxicating liquoi 

td) T o  be considered valid under the provisions o f th is section the 
chem ical analysis o f the person ’s breath o r blood shall have been per­
formed according to methods approved by the Departm en t o f  Pub lic 
Safety. The Departm ent o f  Pub lic Safety is authorized to  approve sa t ­
isfactory techniques, m ethods, and standards o f  tra in ing necessary to 
ascertain the qualifications o f  ind iv iduals to conduct the analysis. I f  it 
is established u l trial th a t a chem ical analysis o f breath o r blood was 
performed according to approved methods by n person tra ined accord ­
ing to techniques, methods, and standards o f tra in ing approved by the 
Departm ent o f Pub lic Sa fe ty , there is a  presumption th a t the test 
results a re  valid and fu rth er foundation for in troduction o f  the ev i­
dence is unnecessary.

(e ) The person tested may have a physician , o r a qualified te chn i­
c ian , chem ist, registered nurse , o r o ther qualified person o f  the per­
son's own choosing adm in ister a chem ical test in addition to the test 
adm in istered a t the direction o f  a  law enforcement officer. T he  fa ilu re  
o r inability to obtain  an add itiona l test by a  person does not preclude  
the adm ission o f evidence re la ting to the test taken at the direction o f  
a luw enforcement officer; the fact that the person under a rres t sought 
to obtain such an additional test, and failed or was unable so to do, is 
likew ise adm issib le in evidence.

( 0  Upon the request o f th e  person who subm its to a chem ical test at 
the request o f a law  enforcement officer, fu ll in formation concerning 
the test, including the resu lts o f it, shall be m ade ava ilab le  to the  
person or the person's attorney .

(d l To Ik* considered valid under the provisions o f this section the  
chem ical analysis o f  the person's breath o r  blood shall have been per­
formed according to  m ethods approved hy th e  Departm en t o f Pub lic 
Safety . The Departm ent o f  Pub lic Safety is authorized to approve sa t­
isfactory techniques, methods, and standards o f  tra in ing necessary to 
ascertain the qualifications o f  indiv iduals to conduct the analysis. If it 
is established at tria l that a  chem ical analysis o f breath o r blood w o b  
|H.*rformed according to approved m ethods by a person trained accord ­
ing to techniques, methods, and standards o f  tra in ing approved hy the 
Departm ent o f  Public Safety , there is a presumption th a t the test 
resu lts art* valid and further foundation for in troduction o f  the evi-

N loroK  V e n i r e

j  j5.36.03Jnnecessary. (5 I ch 83 SLA 1969; tun 5 6 ch 104 SLA 1971; 
<,' nCr'" h 12 9 SLA 1980; am 55 18 -  20 ch i 17 SLA l 9 8 2 ;«mE.O.

£ 6 7 .  * -(  amend'"*'*1*- — Tl,e 1987 IlMlth and Social Services" in three
nt aulwtiluted T h e  Department plnrea in subsection td).

jpObUc Safety" for 'The Department of
N O T ES T O  D E C ISIO N S

No evidentiary privilege c-stab- 
llahed -  Subsection (a) doee not ex- 
'  * |J  eatabliah an evidentiary privilege,
,nd (he C ourt of Appeal" of Alaska elated 
Ihit it would be inappropriate for the 
rourla to conetrue eubeection (a) as estab- 
Itahing euch a privilege by implication.
Huesell v. M un ic ip a lity  of Anchorage, C t.
App Op No 514 (Kile No. A 145* 706

P 2d 687 (1985).Police fully  satisfied their obli
to p reserve  e v id en ce  by preeervuij. ..a- 
fendant’a breath sam ple, even where pu 
lice did not Lake defendant to  the  hospital 
he requested (because the  e la te  had  no 
contract w ith th a t hospital for blood ex­
traction), bu t ofTered to tak e  defendant to 
one of two other hoepitale which offer de­
fendant refueed. WHrd v. S ta te , Ct. App.
Op No. 686 (Kile No A-IB 19), P.2d

11987)T eetlng  b re a th a ly z e r  for ra d io  f re ­
quency I n t e r f e r e n c e ,  — W hen a tim ely 
and appropriate challenge lo  adm issibility 
or a breaUialyrer teat reau lt ia made, a 
municipality m uat, a t a  m inim um , dem ­
onstrate th a t th e  breathalyzer inatm m enl 
in queation waa tested  successfully for r a ­
dio frequency in terference (RFI) a t  least 
once in  a  m anner substan tially  complying 
with the  m anufacturer's recommenda­
tions, and  th a t none of th e  conditions for 
retesting listed in  the  m anufacturer's RFI 
advisor)' occurred between the  lim e of the  
initial RFI teat an d  the  challenged breoth 
teat Thayer v. M unicipality of Anchor­
age. C t. App Op. No, 395 (File No. 78-16),
686 P.2d 721 (1984).Admission of breath tea t re su lts
w h ere  su b s ta n tia l c o m p lia n c e  w ith  
reg u la tio n s. — Even w here defendant's 
breath tes t w as adm inistered by an  uncer­
tified ofTicer on an  intoxim eter th a t was 
not recalibrated a t GO-day in tervals a s  re­
quired by 7 AAC 30.050, th e  teat rcnulla

*"■ —i—iiwilile because only sub-*■--.

m u iv n  —  5  2 8 .3 5 .0 3 3

Ct. App Op No 592 (F ile  No A t  134),

715 P  2d 274 (1986)Suppression of breath teat results.
— A defendant haa th e  burden of show ing 
th a t by  virtue o f some action o r inaction 
on th e  part of th e  prosecuting authority , 
he waa not furnished a reasonable m eans 
of verifying an  adverae b rea th  test reault.
Once th e  defendant has sustained h is  b u r­
den of aliuwing thn t he  w as not furnished 
a reasonable m eans of verification, h e  haa 
established a  prim a facie case th a t  the 
b iea th  teat resu lts should be suppressed; 
an  i  in  order to avoid suppression, th e  gov­
ernm ental agency In question m uat then 
prove by a preponderance o f the  evidence 
th a t  its  failure to  provide the defendant 
an  ind. endent meana o f  verifying th e  re­
au lt waa free o f  fault. S ta te  v. K err, Ct.
App Op. No. 561 (File No. A-531), 712

P.2d 400 (1985).W aiver o f  o b je c tio n  — In the  absence
of a specific reservation o f  the issue d u r­
ing  th e  course of a  tr ia l, a  party  failing  to 
object on foundational grounds to adm is­
sion o f blood- o r  breatli-alcohol teat results 
cannot Is le r object to  th e  application of 
th e  sta tu to ry  presum ption of intoxication. 
Macauly v. S ta te , C t. App. Op No. 695 
(F ile No. A-946), P .2d (1987).

J u r y  sh o u ld  b e  m a d e  a w a re  o* u tu -  
to ry  p re su m p tio n . — A ju ry  conquering  
d runk  driving, a B S A u lt  (involving motor 
vehicles), m anslaugh ter, and negligent 
homicide ensea should be made aw are o f  
th e  sta tu tory  presum ption concerning in ­
toxication in  subsection (a). D resnek v. 
S la te , Ct. App. Op. No. 455 (File No. 
A-19), 697 P .2d 1059 119851.

J u r y  in s tru c tio n s . — In prosecution 
for drunk driv ing  m anslaughter and sec­
ond-degree assau lt, (h e  tria l court did not 
e r r  in instructing  th e  ju ry  tlm l '  i t  found 
th a t there w as .lOOt- o r  more cohol in 
defendant's blood a t  th e  tip  he  acci­
dent, it could infer th u t he *r th e

— ‘n i/re iru tinr >ok
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S e e . 2 8 .3 5 .0 35 . A d m in is tr a t io n  o f  c h em ic a l te sts  w ith o u t  c o n ­
sen t .

N O TES TO D E C ISIO N S

S ectio n  sh o u ld  n u t b e  re a d  b ro ad ly , auction; w hat doi-a w i n  to fall w ithin sub-
— In light of th e  fact th a t the legislature section (bl ia « narrow  cl ana of canon where
haa gone to g rea t length* to avoid aulho- th e  defundant ia unconscious o r otherwiae 
rilin g  the police to forcibly take  blood incapable of m anifesting hia in ten t to re-
loala, thin aoction should not lie read fuae. Ilnoa v. M unicipality of Anchorage,
hruadly Dnoa v. M unicipality of Anchor- C t. App. Op. No. 429 (Kile No. A-2731,692
age, Cl. App. Op. No. 429 (Kile No. A-273), P.2d 961 (19841.
692 P.2d 961 (1984). The legislature 's choice o f language

E ffect o f sccU on. — The legislature seem s to be consistent with th e  theory
has elim inated a driver's ability to refu-e th a t subsection (bl of th is section was in-
a chemical sobriety tes t when an arrestee tended to apply only to situations where a
is involved in an accident th a t results in blood-alcohol test could be conducted
the death  of or injury to enother person, w ithout any violence such as where an ar-
Pena v. Slate, Sup. Cl. Op. No. 2851 (File reatee ia unconscious. Bass v. Municipal-
Nos. 6174, 70521, 084 P.2d 864 11984). ity  o f  Anchorage, C t. App Op. No. 429

A p p lic a tio n  o f  su b se c tio n  (b). — The (F ile No. A-273), 692 P.2d £01 (1984). 
fact th a t i t  w as not practical to offer a C ited  in H erter v. S tate, Ct. App. Op.
defendant a b reathalyzer lest does not No. 592 (File No. A-1134). 715 P.2d 274 
bring the  case w ithin subsection lb) o f th is (1986).

S e c . 2 8 .3 5 .0 30 . F o r fe itu r e  o f  m o to r  v eh ic le .

N O TE9 TO  D E C I8IO N S

S e c tio n  In a p p lic a b le  to  a irb o a ts . — airboat is not "a motor vehicle of a type
A court may not forfeit th e  vehicle o f  a for which a driver's license is required.”
person convicted o f driv ing  while inloxi- S ta le  v jtagno , Ct. App. Op. No. 725 (File
o iled  on public property in  an  airboat; an  No A-15B5), P.2d < 19871.

A r t ic le  3 . R e ck le s s  an d  N eg lig en t D riv in g .
S ection
45. Negligent driving

S e c . 2 8 .3 5 .0 40 . R e ck le s s  d r iv in g .

NOTES TO  D EC ISIO N S

D efen d an t w a s  "In  a c tu a l  p h y sic a l key in the ignition; given these factors of
c o n tro l"  o f  h e r  veh ic le , w here she was control, it  is not necessary thnt the engine
seated in the  d river's tKut behind th e  he running. S ta le , Dep't o f Puli Safely v
steering wheel, had possession of the igni- Conley, Sup. C t Op. No. 3297 (Kile No.
lion key und was a ttem pting  to pu t the  S-I791I, P.2d (1988)

’ S 2 8 . 3 5 .0 3 5  A la s k a  S t a t u t e s  S u p p le m e n t  § 2 8 . 3 5 .0 4 0

Se c . 2 8 .3 5 .0 4 6 . N eg lig en t d r iv in g , (a ) A person who drives a  m o­
tor vehicle in the state in a m anner which creates nn upjuHtifiable risk 
a f  harm  to a person o r to  property  and who, o s a  resu lt o f  the creation  
o f the risk , actua lly  endangers a  person o r  property is gu ilty  o f negli­
gent driv ing . An un justifiab le risk is a risk o f such u nature and 
degree th a t a  fa ilu re  to avoid it constitu tes a  dev iation  from  the stan ­
dard o f care th a t a reasonable person would observe in the s ituation . 
P roof th a t  a defendant actua lly  endangered n person or property is 
estab lished by allowing that, a s  a reau lt o f th e  defendant's driv ing ,

(1 ) an accident occurred;
(2 ) a person, including the defendant, took evasive action to avoid  

an  accident;(3 ) a person, including the defendant, stopped o r slowed down sud­
denly to  avoid an accident; or

(4 ) a  person o r  property , in clud ing th e  defendant o r th e  defendant's
property , was otherw ise endangered .

(b) T h e  offense o f negligent driv ing is a lesser ofTense than , and 
included in , th e  ofTense o f  reck less driv ing , and a  person charged w ith 
reckless driv ing may be convicted o f  th e  leaser ofTense o f negligent
driving.(c) A  person convicted o f  negligent driv ing ia gu ilty  o f  an infraction
as provided under A S  2 8 .4 0 .0 5 0 .

(d) Law fu lly  conducted autom obile , snowmobile, m otorcycle or 
other m otor veh icle racing o r exh ib ition  events are not subject to the 
provisif ns o f th is  section . (5 7  ch  74 S L A  1 974 ; am  5 6  ch 241 S LA
1976 ; am  5 19 ch  144 S L A  1977 ; am  5 43  ch  21 S L A  1985)

K fibv. o f  a m e n d m sn ta . — The 1985 d river's  license Ui. r  AS 28.15 220(b)" at
am endm ent deleted "and in addition, th e  th e  end of subsection (c)
court m ay lim it o r suspend the  person's

A r t ic le  4 .  D u t ie s  F o llow in g  A cc id e n ts .

S e c . 2 8 .3 5 .0 5 0 . A c t io n  o f  o p e r a t o r  im m ed ia te ly  a f te r  a c c id en t .

N O TES T O  D E C ISIO N S

E ffect o f  In loalcaU on o n  k n o w led g e . S ta te , Ct App Op No. 709 tKile Nu 
— Trial court did not e rr  in in structing  A-I6.ll), 737 P.2d 360 (1987). 
the  ju ro rs  th a t they  could not consider de- A p p lied  in Winslow v. Stale. C t App 
(endsnl's intoxication in deciding w hether Op. No 397 (Kile No A-103), 685 P 2 d  
he acted knowingly with regard to th e  of- 1273 (19841.
fenses o f  foiling to  rem ain a t  the  scene o f S ta te d  in Dunlop v. S ta te . Sup. C t Op
an accident and failing to render aasis- No. 3068 (Kile Noa 8-923. 8-1163), 721e • loom

« 2 8 .3 5 .0 4 6  M o t o r  V e h ic l e s  5 2 8 .3 5 .0 5 0
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S e e . 28 .3 5 .0 00 . D u ly  o f  o p e r a t o r  to  g ive  in fo rm a tion  a n d  rcn -d o r  aNHiHtnnco.

N O TES T O  D E C ISIO N S

T en -y ea r a rn te n ra  w ith  five y ear*  failing U> render wulelance t/> an  injured 
a u ep en d rd  fo r  fa ilu re  to  r r n d r r  aaaia- person W illiama » S ta te , C l App Op 
ta n c e  affirm ed . See W indow v Slam , No 709 (Kile No A-1631), 737 P 2 d  .160 
Ct. A pp Op. No 397 (Kile No M 0 3 I .6 8 5  d d h 7 l

I’ 2d 1273 (1980 . S la te d  In Dunlop v. S tate , Sup. C t. Op
In to x ica tio n . T rial court did not e rr No 3068 (Kile Noe S  923, 8-11631. 721 

in m etnK ling the  jurora th a t they could p .^ j  ijijjuj)
not cone.der defandan la in lo .lcal.on  in CU<k) v .state. Ct. App Op
deciding he acted knowing y No 729 iKile No A 18611, 739 P.2d 1306with regard to th e  olTriiara of failmR to , io h 7 i
rem ain at the aceno of a n  accident and

A r t ic le  5 . M is c e l la n e o u s  O ffen se s .
S ection  S ec tio n
145 O vertaking und paaaing achool hue 251 Contained o r confined loada
235 U naulhorued uae o f handicapped 253. A n tiep ray  devicea required

parking 255 Penalty

S e c . 2 8 .3 5 .1 4 5 . O v e r ta k in g  an d  p a s s in g  s c h o o l bu s . (a ) Tin* 
driver o f  n vehicle thn t approaches from  any direction a school bus 
stopped on a  highway o r  veh icu lar way o r  area shall stop not less than 
3 0  feet from th e  school bus before reaching it when there are in opera ­
tion on the school bus flash ing red ligh ts  ns required by regulation . 
The  driver may not proceed un til the school bus proceeds and the 
flushing lights are no longer illum inated .

(b ) W hen a school bus is stopped on a highway o r veh icu lar way or 
area , w hether o r  not there are  in  operation  on the school bus flashing 
red lights us required by regulation , the driver o f u vehicle shall yield 
the righ t-of-w ay to a person crossing a  highway, veh icu lar wny, or 
area to em bark on or disembark from the hcIiooI bus, whether o r  not 
the person is crossing w ithin a  m arked crosswalk.

(c) T h e  driver o f  a vehicle on n h ighway w ith separate roadways is 
not required to stop when meeting o r  passing a  school bus that is on a 
different roadway or, i f  upon a  controlled access highway, when u 
school bus is stopped o ff  the h ighw ay in a  loading zone th a t is p a rt of, 
o r  ad jacent to, th e  controlled access h ig h w ay , and pedestrians are  not 
perm itted to cross th e  highway.

(d ) A driver convicted under th is section is gu ilty  o f a clusa B  m isde­
m eanor and, in add ition  to o th e r penalties a s provided by law , is 
subject to  n m andatory assessment o f  six dem erit points under A S
28 .16 .221  -  2 8 .1 6 ,2 6 1 .

(e l A  vehicle owner, o r in the case o f  o leased  vehicle a lessee , ia 
gu ilty  o f  an in fraction as dcscritied in A S  2 8 .4 0  030 (d ) and m ay be 
punished by a fine not to exceed $100 , i f  the vehicle owned or leased

.5  2 8 .3 5 .0 0 0  A la sk a  S t a t u t k h  S u m .K M R N T  S 2 8 .3 5 .1 4 5
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hy the person is operated in violation o f thia Bection, T h e  owner or 
lessee m ay not be penalized if  th e  vehicle waa stolen , o r th e  driver o f 
the vehicle is convicted under Id) nf th is section. T h is  subsection does 
not apply to a lessor o f a  vehicle if  the leseor keeps a  record o f  the  
nnine and uddreas o f the lessee. A  violation o f thia subsection may not 
resu lt in the loss o f  a driver's license or priv ilege to  drive and dooa not 
constitu te  grounds for assessment o f  dem ent poin ts under A S
28 .1 5 .2 21  —  28 .1 5 .2 61 . T h is  subsection does not proh ib it o r  lim it the 
prosecution o f a vehicle d riv er for v iolating (a ) o r  (b ) o f  th is  section  
( i  1 ch 8  S LA  1986 ; am  S 10 ch  7 6  S L A  1987 )

E ffect o f  am endm ent* . — Ttia 1987 errled  'l a  guilty o f  an infraction a* de
am endm ent, effecti t Ja n u a ry  I ,  I9H8. in acrlbed In AS 28 40 050tdl and* and eub-
the  flral aenlence o f  aubaectlon (at in- a tltu ted  "fine* for *ci»il penalty ”

S e c . 28.35.225. E n fo rc em en t .
NOTEH T O  D EC ISIO N S

" I m w  e n fo rc e m e n t o fficer*” . -  Any c»r»* tn atop any  vehicle whoa* driver hae
momh*r of the  police forte o f a n  Incurpo- committed a atalewide traffic offenae in
rated  c t.y  o r borough ia a "law  enforce- the  offlcer’a praaeic*. regardleao no! only
m enl dflct f"  for purpooee of th ia  eection. 0f  w hether th e  offenae waa committed
S tate  r Burke, Ct. App Op No 583 (Kile w ithin the  tecn to r/a l lim it* of th e  June
No A 908), 714 I’ 2d 374 119861 diction which employed Ihe o>flc*r. bul

An *‘T » r. police offiror la a  law en- ,|w > of whether Ihe vehicle la in  Ihe lerri- 
forcement fleer for p u rp o se  of thia ere | imlU , t th * llm r p , ,  decide,
“ e ?  C ' * V ,  m s  H ° J » . m ake the .to p  S ta le  v flurke. C t App
(M e  No A 18401. 738 I 2d 765 (19871 Op No 583<Klle No A 908). 714 P 2d 374 

E n fo r em en t a u th o r ity . -  Trna aec- , in a c ­
tion au 'n o n rea  all 'la w  enforcement ofTe

S e c . 28.35.235. U n au th o r ix tx ] u ae  o f  h a n d ic a p p e d  p a rk in g ,
(u ) A  person m ay not park  a m otor vehicle in n park ing place reserved 
for disabled o r  m edically handicapped persons unless

(1 ) the person haa u apeciul perm it iasued by th e  departm ent under
A S  2 8 .1 0 .4 95 ;(2 ) the m otor vehicle displays a special license p late  issued to dis­
abled o r  handicapped persons under A S  28 .1 0 .1 81 (d ); < r

(3 ) the m otor vehicle d isplays a  special license p la te  o r perm it is ­
sued to disabled or handicap|>ed persons by another sta te , province,
territory', o r country.(b ) A  person who violates th is  section is p i i l t y  o f  an infraction
Upon conviction the cou rt shull impose a fine o f  not leas than  $100  
is 9  rli 11 S L A  1937 )

5 2 8 .3 6 .2 2 6  M o to r  V k h ic m u i 5 2 8 .3 6 .2 3 5
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4 2 8  35  251 ALASKA STATUTES SurrMEMRNT 4 2 8  3 7 .0 20

S e c . 2 8 .3 5 .2 51 . C o n ta in e d  o r  c o n f in e d  lo a d s . (a ) A person mny 
not drive a motor vehicle loaded w ith Hand, (travel, rock , o r  sim ilar 
mnterinls on n highway unless 

i l i  the load is contained o r confined to prevent the load from drop­
ping, sh illing , leaking, o r escap ing , except thnt sand or o ther sub- 
stances mny lx» dropped. sprinkled , o r spraye<l for the purpose o f d ean - 
in(t o r m ain tain ing the h ighway o r provid ing traction ; and

(2 ) the load is subjected to treatm en t by m ethods, approved by the 
comm issioner by regulation , designed to settle the load or remove 
loose m aterial before the vehicle ia driven on the highway.

(b ) I f  a cover is used to con tain  o r confine a load being driven on a 
highway, the cover shall be securely fastened to prevent the cover 
from becoming loose or detached , or from  being a hntnrd to o ther users 
o f the highway. l4 J ch  62  S L A  1986 )

Sec . 2 8 .3 5 .2 53 . A n ti -s p ra y  d e v ic e s  r e q u ir e d . A person may not 
drive a motor vehicle on a highw ay un less the vehicle is equipped with 
fenders, mud flaps, or o the r an ti-spray devices adequate to  prevent the 
vehicle from being a harord  to o ther users o f the h ighw ay. (4 1 ch 62 
S L A  1986 )

S e c . 2 8 .3 5 .2 55 . P en a lty . A person convicted o f  v io lating AS  
28  35 .251  nr 28  3 5 .2 53  is gu ilty  o f  nn infraction . (4 1 ch 6 2  S LA  1986)

Chnptcr 37. Driver License Compact.
A rtir le

1 C e n tra l I W i .m n .  III 28 37 010 -  28 37 0401
2 Com part T rrtna <11 28 37 H  0  -  28 37 1901

A r t ic le  1. G e n e ra l P ro v is io n s .

S ec tio n  Sec U o n
10 Compact m a tte d  30 K tpanata of adm inistrator
20 Cleansing au thority  40 E u c v l lo  h rad

S e c . 2 8 .3 7 .0 10 . C o m p a c t  e n a c t e d . T h e  D river License Com pact is 
enabled in to law and entered in to w ith a ll other ju r isd iction s legally 
jo in ing  in it in the form substan ' a lly  contained in A S  2 8  3 7 .1 1 0  — 
2 8 .3 7 .1 9 0  (4 18 ch  60  S L A  1986 )

S e c . 2 8 .3 7 .0 20 . l i c e n s in g  a u th o r i ty . In th is chap ter the term  " li­
censing authority" w ith reference to  th is sta te  means the division o f 
m otor vehicles in the Departm ent o f Pub lic Safety . Tin* departm ent 
shnll furn ish to the appropria te  au thority  o f another party s ta le  the  
in form ation or documenla reasonab ly necessary to  facilita te  the a d ­
m in istration  of VS 28  37  130 -  2 8  3 7 .1 5 0  <4 18 ch  6 0  S L A  1986)

S e c . 2 8 .3 7 .0 30 . E x p en se s  o f  a d m in is tr a to r . T he  compact adm in­
istra tor provided for in A S  28  37  170 is not en titled to additional com ­
pensation on account o f  service ns the adm in istra tor , hu t is entitled to 
expenses incurred in connection w ith the du ties and responsibilities 
ns the adm in istrator, in the sam e m anner os for expenses incurred in 
connection w ith other duties o r responsibilities o f  the ofTice or em ploy­
ment. (4  18 ch  6 0  S L A  1986)

S e c . 2 8 .3 7 .0 40 . E x e cu t iv e  h e a d . In th is chap ter, w ith reference to  
th is sta te , the term  "executive head" m eans th e  governor. (4  18 ch 6 0
S LA  1986 )

A r t ic le  2 . C o m p a c t  T e rm s .

Section Section
110 Kindingi and policy aU tam m t 160 Application of o th er au to  lav a
120 Com part definition* 170 A dm lniatralor of compact
130 HaporU of c-mvicUona 180 Compact aa law , w ithdrawal p a n

140 (Effect of conviction In party  i ta la  dure
160 (.round* requiring rr/uaal to laauv ll- 190 Conatruction and validity, aa>ve>abil- 

canae tty

S e c . 2 8 .3 7 .1 1 0 . F in d in g s  a n d  p o lic y  s ta tem en t, (a ) T h e  party  
states find that(1 )  the safety o f  th e ir streets and h ighw ays is m ateria lly  affected by 
the degree o f compliance with s ta le  laws and loca l ordinances re lating
to  th e  operation  o f  m otor vehicles;12) violation  o f  a law  o r ord inance is evidence th a t the v iolator
engages in conduct that is like ly to endanger th e  safely o f  persons und 
property ;(3 ) the continuance in force o f  a license to d riv e  is predicated upon 
complisr.ee w ith  laws and ordinances re la ting  to  the operation o f  m o­
tor vehicles, in  whichever ju r isd ic tion  th e  vehicle is operated 

lb ) I t  ia th e  policy o f  the party  sta tes to
(1 ) promote compliance w ith th e  law s, ordinances, and adm in istra­

tive regulations re la ting to the operation  o f  m otor vehicles by their 
driv rr*  in each o f  the ju risd ictions where those drivers operate motor
vehicles;<2t m ake the reciprocal recognition o f  licenses to  drive and e lig ib il­
ity for them  more ju s t and equ itab le by considering th e  overall com pli­
ance w ith m otor vehicle laws, ord inances, and adm in istra tive regula ­
tions a s a condition precedent to  th e  continuance o r issuoncr o f  a -  v- - l  , i... i .« .n « w m authorized o r  perm itted to

4  2 8 .3 7 .0 3 0  M im ia  V e h ic l e s  4 2 8 .3 7 .1 1 0
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S e c . 28 .3V .120 . C o m p a c t  d e f ln it io n a . In th is  ch ap ter  
( I )  "conviction" means a conviction o f  an oiTenae related to th e  use 

o r  operation  o f n m otor vehicle th a t ia proh ib ited hy s ta te  law, m un ic i­
pal ordinance, o r ndm in iatrativc regu la tion , o r a  forfeiture o f  hail, 
bond or o the r aecurity deposited to secure appearance by r peraon 
c h a f e d  w ith hav ing com m itted an  ofTenao described in th is p a ra ­
graph, and th a t ia required to be reported to th e  licensing au th ority  under A S  2 8 .3 7 .1 30 ;

(2 ) "home s ta te ” menna the sta le  th a t h a s  laaued and haa the power
to  suspend o r revoke the use o f  the licenae o r  perm it to operate u m otor vehicle;

(3 ) "stale” m eans a atntc, te rr ito ry , o r  poaseaaion o f  the Un it *d
Slatea, the District of Columbia, or the Commonwealth of Puerto Rico.<4 18 ch 6 0  S LA  1986)

S e c . 2 8 .3 7 .1 3 0 . R e p o r ts  o f  c o n v ic t io n a . T he  licensing au th ority  
o f  a  party sta te  sh a ll report each conviction  o f a person from  another 
party  sta te  occurring w ithin its ju r isd ic tion  to  the licensing au th ority  
o f  the hom e state o f  the licensee. T h e  report shall c learly  identify th e  
penion convicted; describe th e  v io lation  specifying the section o f  the  
sta tu te , code, or ordinance v iolated ; identify the court In which action  
was taken ; indicate w hether a  plea o f  gu ilty  o r  not gu ilty  was entered , 
o r  the conviction wan a  resu lt o f  th e  forfe itu re o f ba il, bond o r o the r 
security ; and  shall include any specia l findings m ade in connection 
w ith  the conviction . (4  18 ch  6 0  S L A  1986 )

S e c . 2 8 .3 7 .1 4 0 . E f fe c t  o f  c o n v ic t io n  in  p a r ty  a ta tc . (a ) The li­
censing au th ority  in  the hom e sta te , for th e  purposes o f suspending, 
revoking, o r  lim iting  the license to opera te  a  m otor vehicle , sha ll give 
the sam e elTect to th e  conduct reported under A S  28  3 7  130 an it would
i f  the conduct had  occurred in the hom e sta te , in the case o f a convic­tion for

(1 )  m anslaugh ter o r  negligent hom icide resu lting from  the opera ­tion o f  a m otor vehicle;
12) driv ing a  m otor vehicle while un der the influence o f in tox ica t­

ing liquor o r a  narcotic drug , o r  under th e  influence o f  any o ther d rug
to u degree th a t renders the d riv er in capab le  o f  safely driv ing a m otor veh icle ;

(3 )  any felony in th e  comm ission o f  w hich n motor vehicle is used;
(4 )  fa ilu re to stop and render a id  in the event o f ii m otor vehicle 

accident resu lting In the death nr peraonal in ju ry  o f  another.
tb ) A s  to anoth er conviction , re jw rted under A S 2 8 .3 7 .1 3 0 , the l i ­

censing au th ority  in the home s ta te  sha ll g ive the effect to  the conduct 
th a t in provided by the laws o f  U ie hom e a tatc if  the offense consti­
tu ting the conduct report under A S  2 8 .3 7 .1 3 0  has e lem ents s im ila r to 
those o f  the hom e sta te  as defined in th e  home state a t the tim e the

5 28 37.120 A l a s k a  S t a t u t k s  3upri.KMr.NT 5 2 8 .3 7 .1 4 0
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ofTense constitu ting the conduct report under AS 2 8  3 7 .1 30  was com ­
m itted.

(c ) If the laws o f a party state do not provide for ofTenses or v io la ­
tion s denom inated o r  described in precisely th e  words employed in (a l 
o f  th is section, the party sta te  shall construe the denom inations and 
descrip tions appearing in (a ) o f thin section as being applicab le to and 
identifying the ofTenses or v iolations o f a substan tia lly  s im ilar nature, 
and the laws o f th e  party s ta te  shall contain the provisions necessary 
to ensure th a t full force and effect is given to th is Bection. (4 18 ch 60  
S L A  1986)

S e c . 2 8 .3 7 .1 60 . G r o u n d s  re q u ir in g  re fu sa l to  Issue  licen se . 
Upon application for a license to dn ve , the licensing authority  in a  
party state shall ascertain w hether the app licant has ever held , or is 
the holder o f  a license to drive issued by another party state. T he  
licensing au th ority  in the sta te  where application is made may not 
issue a license to drive to th e  applicant i f

(1 )  the app lican t has held a  license, but the license haa been su s­
pended by reason , in whole o r in pa rt, o f a violation , and the suspen­
sion period has not term inated ;

(2 ) the app lican t has held a license, bu t the license has been re ­
voked by reason , in whole o r in part, o f a violation , and the revocation 
has not term inated ; except th a t a fter the exp iration  o f  one yea r from  
the da te  the license was revoked , the person m ay muke application for 
a new license i f  perm itted by law ; the licensing au thorit m ay refuse 
to issue a license to an app lican t if, a fter investigation , the licensing 
au thority  determ ines that it w ill not be safe to gran t to the person the 
priv ilege o f driv ing a  m otor vehicle on the public highways;

(3 ) the app lican t is the ho lder o f a license to drive issued by another 
party state and curren tly  in force, unh sa the app lican t surrenders the 
license. (4 18 ch 6 0  SLA  1986 )

S e c . 2 8 .3 7 .1 6 0 . A p p lic a t io n  o f  o th e r  s ta te  law s . Except us ex­
pressly required by provisions o f th is chapter, nothing in thia chapter 
shall be construed to  affect the righ t o f  a party si ite to apply any of its 
o the r lows re la ting to  licenses to drive to any person o r  circumstance, 
nor to invalidate o r prevent any driver license agreement o r other 
cooper live arrangem ent between u party sta te  and u nonporty state. 
(4 18 ch 60  S L A  1986 )

S e c . 2 8 .3 7 .1 70 . A d m in is t r a to r  o f  c o m p a c t , (a ) T h e  head o f the 
licensing au thority  o f  each party s ta te  shall ho the adm in istra tor o f  
the compact for th a t state. T h e  adm in istra tors or a ll party states, 
acting jo in tly , shall have the power to form ulate a ll necessary and 
proper procedures for the exchange o f in formation under th is compact
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(b l The adm in istra tor o f  each purty s ta le  slmll furn ish to the a d ­
m in is tra tor o f each  other party state the information or documents
reasonably necessary to facilitate the adm in istra tion  o f the compact. (5 18 ch 6 0  S LA  1986)

S e c . 2 8 .3 7 .1 8 0 . C o m p a c t  ns law ; w ith d ra w a l p r o c e d u r e ,
(a ) The com pact shall become effective as to  any sta te  in which th e  
compact becomes effective as the law o f  th a t state.

(b ) A party  sta te  may w ithdraw  from th e  c o r r e c t  by enacting a  
sta tu te  repealing the compact aa the law o f  the sta te , bu t a w ith ­
drawal m ay not take  effect until six  m onths a flc r  th e  executive head  
o f  the w ithdraw ing slate has given notice o f  the w ithdraw al to th e  
executive heads o f  o il o ther party states. W ithd raw al does not affect 
the valid ity o r app licab ility  by the licensing au thorities o f  states re ­
m aining party  to the compact o f any report o f conviction occurring  
before the w ithdrawal. (§ 18 ch 6 0  S LA  1986 )

S e c . 2 8 .3 7 .1 9 0 . C on s tru c t io n  a n d  v a lid ity ; s e v e ra b ility . T he  
compact sh a ll be libera lly construed so as to  effectuate its purposes. 
The  provisions o f  the compact are severable and  if  any phrase, clause, 
sentence, o r  provision o f the compact is declared to be contrary to the 
constitution o f  any party sta te  or o f  the U n ited  S ta tes o r the applica­
b ility  o f it to  a government, agency, person o r circum stance is held 
invalid , the va lid ity  o f  the rem ainder o f  the compact and the applica­
b ility  o f  it to uny government, agency, person or circum stance shall 
not be affected by it, I f  the compact is held con trary to the constitution  
o f  any parly sta te , th e  compact shall remain in  full force and effect as 
to th e  rem ain ing sta tes and in full force and  effect a s to th e  state  
affected as to all severable matters. (5 18 ch  60  S L A  1986 )

Chapter 40. General Provisions.

S ec tio n  S ection
50 Penalty for violation# of law, rrgula- 100. Definitions for title

lionn, and m unicipal onlinanow

S e c . 2 8 .4 0 .0 5 0 . P e n a lty  f o r  v io la t ion s  o f  law , re g u la t io n s , and  
m un ic ip a l o r d in a n c e s , la ) It is a m isdem eanor for a person to  vio­
late a  provision o f  th ia  title unless the violation is by th is title or other 
law declared to be n felony or an infraction.

(b ) A  person convicted o f  a m isdemeanor for a  violation o f  a  provi­
sion o f  th is t it le  for which another penalty is not specifically provided 
is punishable by a fine o f  not more than  5600 , o r  by im prisonment for 
not m ore thun 9 0  days, or by both. In addition , th e  priv ilege to drive or 
the reg istration  o f vehicles m ay be suspended or revoked.

9 2

§ 28.40.100 M otor V k iiic i.e s  S ? n 40 .100

(C) Unless otherw ise specified by luw a  person convicted o f  a v io la ­
tion of a regulation  adopted under th is title , o r a  m unicipal ordinance  
regulating vehicles or tra ffic when the municipal ordinance does not 
correspond to a provision o f  th is title , is gu ilty  o f  an infraction and is
punishable by a  fine not to exceed $300 .

(d) An in fraction , as provided for in (c) o f  th is section, is not consid ­
ered a crim inal offense and  may n o t resu lt in imprisonment, nor is a 
fine imposed for th e  comm ission o f  an infraction considered a penal or 
crim inal pun ishm en t; nor may th e  comm ission o f  a  single in fraction  
result in th e  lose, o f  a  driver’s license or priv ilege to  drive in th is s ta te  
except as m ay resu lt from  the accum ulation  o f  points under A S
28 . 15.221 —  2 8 .1 5 .2 6 1 , o r  the reg istration  o f vehicles; nor does a  p e r­
son cited w ith an  in fraction have a  righ t to  tria l by ju ry  o r to court-
appointed counsel.(e) /Repealed, § 5 ch 85 S IA  1987.1 {5 50 -1 -8  A C LA  1949 ; am  § 12
ch 241 S L A  1976 ; am  §§ 2 2 , 23  ch  144 S L A  1977 ; urn § 5  ch 8 5  S L A
1987)

Effect o f  am en d m en t* . — T he 1987 
am endm ent repealed suboection (e), con­
cerning overweight penaltiea.

NOTES TO DECISIONS

P re re q u is i te  to  au ap en a lo n  ofllcenw e tion (b) is not a  penalty provision dealing
o r  p riv ileg e  to  d r iv e . — A driver’s li- specifically w ith the ofTense of driving
cense or privilege to drive cannot properly while license suspended; rs th e r  it is a  ge-
be suspended unless th e  driver was in fact neHe penalty  provision, broadly applies-
licensed or otherw ise actually privileged ble to  violations o f ell T itle 28 provisions
to drive s  motor vehicle w ithin the sta te . for which q ,e 8pocjfir  penalties a re  given.
Roberta v. S ta te , C t  App_ Op. No 478 v, S ta te , Ct. App. Op. No 478
(M e  No. A -3 4 2 ),700 1 .2d 816 'J986L (Fi,e No A.3<2 ), 700 p .2d 816 (198SI. 

G en e ric  p e n a lty  p ro v is io n . — Subeec-

S e c . 28.40.100. D e fin it io n s  f o r  title , (a ) U n less otherw ise specifi­
cally defined o r un less th e  context otherw ise requires, in th is title  and
in regulations adopted under th is title

(1 ) "cancel" meanB th e  annulm ent o r term ination  by formal action  
o f  the departm en t o f a  certification , reg istration , license, perm it or 
priv ilege issued o r allowed under th is title o r  regulations adopted 
under th is title , because o f an e rror or defect in th e  document issued or 
the app lication  for issuance o r  because the person holding the docu ­
ment is no longer entitled to it ;

(2 ) "comm issioner" means th e  comm issioner o f  public safety ,
(3 ) "departm ent" m eans the Departm ent o f  Public Sufety;
(4 ) "driver" means a person who drives o r is in actuul physical

control o f  a vehicle;(5 ) "driver's license", o r  "license" when used in relation to driver
“  “ 1  -  n  / I r i v n r ’a
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license, w hether nr not n |M>rson holds n vuliii license issued in th is o r
another ju r isd iction , to drive n m otor vehicle under Ihe laws o f th is  stnte;

(til " h ig h w a y "  m eans th e  en tire w idth between Ihe boundary lines
o f  every way that is publicly  m ain tained when a  part o f  it is o|>on to
the public for purposes o f  veh icu la r travel, including hu t not lim ited to
every street and th e  A laska  sta te  murine highway system  hut not veh icu lar wnys o r areas;

(7 ) "motor vehicle" m eans a vehicle w hich is self-propelled except it 
vehicle moved hy hum an  o r an im al power;

(8 ) "motorcycle" m eans a vehicle hav ing a seat o r saddle for the use 
o f  the rider and designed to  trave l on not more then  th ree wheels in 
contact w ith the ground ; th e  term  does not include a  tractor;

(91 "motor-driven cycle" m eans a  motorcycle, m otor scooter, m oto r­
ized bicycle, or s im ila r conveyance w ith  a m otor a ttached  and huving 
nn engine w ith 5 0  o r less cub ic centim eters o f  displacem ent;

(101 IRepealed, § 88 ch 74 SLA  1985.1
( I t )  "official trnffic-control device" means a sign , signal, m ark ing , 

or o ther device not inconsistent w ith  th is  title , p laced o r erected by 
nuthority o f  n state o r m unicipal agency o r official hav ing ju risd iction , 
for the purpose o f  traffic regula ting , warning und guid ing ;

(1 2 ) "owner" meuns n person, o the r than  a lienholder, huving the  
property in o r title  to a vehicle , including bu t not lim ited to  a person 
entitled to  the use nnd possession o f  a  vehicle sub ject to  a  security
in terest in anoth er person, bu t exclusive o f  a  lessee under a lease not intended ns security ;

(1 3 ) "revoke" m eans the term ination by form al action  o f  the depart­
ment o r n co u r t o f  n certification , reg istration , license, perm it o r priv i­
lege issued o r  allowed under th is title  o r  regulations adopted under 
th is  title ; th e  certification , reg istration , license, perm it o r priv ilege  
mny not be reissued, renewed o r restored during th e  tim e for which 
revoked; however, a fter th a t tim e, an app lication  for n new certificate, 
reg istration , license, perm it o r  priv ilege m ay be m ade;

(141 "roadway" m eans thn t portion o f  a highway designed o r o rd i­
narily  used for veh icu la r travel, exclusive o f  the sidewnlk, berm , o r 
shou lder, even though the sidewnlk, lierm , o r shou lder is used by 
persons rid ing bicycles o r o th e r hum an powered vehicles; nnd in the 
event th a t n highway includes two o r more separate roadways, the
term  refers to each roadway separately but not to nil such roadways collectively ;

(151 "suspend" means the tem porary w ithdraw al by form al action o f  
the departm ent o r a court o f  n certificate , reg istration , license, perm it 
or priv ilege issued o r  allow ed under th is title  o r  regula tions adopted 
under th is title , effective for a  period o f  tim e which m ust lie specifi- 
cnlly designated by the departm ent o r court.

5 2 8  <H> 1 0 0  A l a s k a  S t a t u t k s  S u p p le m e n t  5 2 8 1 0  1 0 0

94

6 2 8 .4 0 .1 0 0 M o to k  V e h i c l e s § 2 8 .4 0 .1 0 0

i lfil "traffic" m eans pedestrians, ridden or herded an im als , vehicles 
and o ther conveyances e ither singly or together while using a h ig h ­
way or veh icu lar way or area which is open to public use for pur|Kiscs 
o f travel;

i | 7 i "underinsured motor vehicle" means a m otor vehirle licensed 
for highway use with respect to ownership, operation , m ain tenance, or 
use for which there is a Imdily in jury o r property dam age insurance 
iwlicy o r a Isind applicab le at the tim e o f an accident arid the am oun t 
o f insurance or bond

(A ) iH less than the lim it for un insured and underinsured coverage 
o f the insured's policy; or

III) has lieen reduced by payments to persons o the r than  nn insured, 
in jured in nn accident, to less than the lim it for un insured and under- 
insured coverage o f  the insured ’s policy;

(18 ) "vehicle" means u device in, upon, or by which a person or 
property mny be transported or drawn upon or im m ediately over a 
highway o r veh icu lar way or area except devices used exclusively 
upon stationary ra ils o r tracks; and

(1 9 ) "vehicu lar way o r  area" means a way, pa th  o r a rea , o th e r than  
a highway or private property , which is designated by official traffic 
control devices or custom ary usage and which is open to the public for 
purposes o f  pedestrian o r veh icu lar travel, and which woy or area mny 
Is* restricted in use to pedestrians, bicycles, or o the r specific types o f 
vehicles ns determ ined by the departm ent or o ther agency having  
ju risd iction  over the way, path or area.

(b ) T h e  comm issioner shall adopt regula tions to define other term s 
which are  used in th is title  nnd in regulations adopted under tl is title. 
(S 50-1 -1  AC I.A  1949 ; am  $ 3 ch  81 S L A  1973 ; am  {§  13, 14 ch 241 
SI,A  1976 ; am I 1 ch 135 S L A  1977 ; nm i  14 ch 70  S L A  1984 ; am  S 1 
ch 13 S LA  1985 ; nm 5 8 8  ch 74 SLA  1985 ; nm 5 2  ch 130 S L A  1988 )

E ffect o f  u n e n d m e n ta . - The firat paragraph I (O lof iititwccUonU), which de-
10HS am endm ent in paragraph (!)»of euh- fined "municipality.**
arclion (al auhatiluled ”50 or lew" for T he I9HH am endm ent, effective .Septem-
'IrM lh an  160* and deleted "or anth n o !to  |wr | ,  ipgS. auhetituted "perm it, or pnvi-

rrc red  flue brakr-horarpow rr" at (he end u, ,  d n v e r a hcenae* for "per
of Ihe paragraph m il or privilege" in aubeecllon (aS5l

T lir arcniid I9H6 am endm ent repealed

N O T ES TO  D EC ISIO N S

A pplied  in Conner v S late , Ct App C ited  n S  a le  v Robertaon. C t App
Op No 4A I(F ileN o A -574l.f.9fll’ 2dC80 lip  No 7 >  (f ile  No A 2.1301, I* 2<l
119851. C au lk in . v S tale . Dep't of I’uh f|9HHi
Safety. Sup Cl Op N« 321.1 I Kile No 
S  1681.1. 7Cl I* 2d :U>fi 11M871
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C h n p tc r 35. M iscellaneous Provisions.
Article
1 OfTm*** Involving Property Right* i l l  2 H 3 ft0 lf t  — 28 JftOifGl
2  Operating W h ile In U u ira trd . Implied Conmnl ( I f  2 8 3 .5 0 3 0  28 3ft 0.18 1
3 Heckle** nnd Negligent Driving <11 2 8  3ft 0 40 , 2 8  3ft 04ft)
4 Dutie* Follow ing Accident* «M 1*8 3 5  0 5 0  28 3 5  130)
5  Mince llnnemi* iMTenne* <54 28 3ft 136 - - 2 8  3ft 24fti

A rticle I. Offended Involving P ro p erly  Rights.
Section Section
15 Tflmprnrtd wilh or duniMKtnK * vrhi- *4 KriUinit a motor vehicle

cir 26 failure to rrlurn rcrilnl v*hicl*

Sec. 28.35.010. D riving a vehicle without owner's consent. 
IHepeahsi, .ft 21 ch 166 SLA 1978. For current law, see AS 11.46.484.]

See. 28.35.015. T om pering  w ith o r  dam aging  a vehicle. A per- 
don, w ithout the righ t to do bo. may not tamper with a vehicle, net or 
attempt to Bet a vehicle in motion, or damuge a part or component o f 
a vehicle, (ft 5 ch 241 SLA 1976)

C o l la te ra l re fe ren ce* , — 7A Am  Ju r  
2tl, Automobile* and H ighway Traffic,
It 3 5 4 .4 5 5 .

6 1 A C J S ,  M otor Vehicle*. I 673  
W hat conatilule* ofTenor o f ’Tampering" 

with "motor vehicle" o r content*. 4 2  
Al.l<2d 624

Sec. 28.35 020. Conviction in larceny prosecution /Repealed, ft 21 
ch 166 S I A  19781

Sec. 28.35.024. R enting a m oto r vehicle, (u) A ponton may not 
rent n motor vehicle to u person unless the person renting Ihe vehicle 
is properly licensed under this title or, if a nonresident, the person is 
properly licensed under the laws of the jurisdiction of a persons resi­
dence.

(b) A person may not rent a motor vehicle until the person bus 
inspected the license of the person to whom the vehicle is to lie rented, 
and has verified the identification of the licensee.

(cl Every person renting a motor vehicle shall keep a record of the 
registration number of the vehicle rented, the name, address and 
license number of the person to whom the vehicle is rented, und the 
date und pluce when und where the license of the intended driver was 
issued. The record shall tie open to inspection by a peace officer or 
employee of the department ucting in an official capacity.

(d) Every person renting a motor vehicle shall comply with the 
financial responsibility requirements of this title.

Validity and cnn«lruction o f  a tatutr 
making it a crim inal ofTena* to '‘tamper" 
with motor vehicle or content*, or to 
olMcure registration platea. ft7 A l J C d  ftOfi
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(cl lE ffcctive J u n e  8, 1085.1 A |M.'rwm who renin motor vehicle* to 
others ahull prrvide child safety devices hi sufficient quantity that all 
persons to whom the vehicles ore to lie rented can comply with the 
requirements of AS 28.05 (105 <5 5ch 241 SLA 1070; am <1 2 ch 90 SLA 
1084)

Effect of •m rnilm rnU . Thr IllSt C otl.trm l references. 6 IA I ' J S ,  
smendmrnl. rlfectlve Junes. IMA, niUel Motor Veliltles, ( I  7(iOr, 7fiSc milMirclion Ir)

Soc. 28.35.025. Obtaining  renin / vehicle with intent In defraud 
I  H e a le d , i  25 ch N 4  S I A  19771

Sec. 28.35.026. F ailu re  (o re tu rn  ren ta l vehicle. Ini \  person in 
possession of a m tor vehicle under an agreement in writing which 
requires the person to return  the vehicle to a particular place or nt a 
particular time who refuses or wilfully neglects to return it to the place 
nnd at the time specified in the agreement in writing with the intent 
to deprive the owner of the vehicle or to convert Ik to the person's own 
use, or who secretes, converts, sells or attempts to sell the vehicle or 
any part of it is, upon conviction, punishable by imprisonment for not 
more than five years, or by a fine of not more thun $1 '100, or by troth.

(b) In this section, “wilfully neglects” mrnnn omits, tails, or forbears, 
with a  conscious purpose to injure, or without regard for the rights of 
the owner, or with indifference whether u wrung is done the owner or 
not. I t  1 ch 37 SLA 1964; am $ 18 ch 144 8 LA 1077)

NOTES TO DECISIONS

Thia aectinn U  not vague. Spridel v 
Stale.Sup f t  Dp No &H4iFileNo 1014), 460 I 'M  77 119691

Concern o f afctlon. All (hat thia 
Mvtmn i« ronreroed with •» the protection 
of one •elect group of firraon* in the taiai 
nrMcummunily — thnar who rent auUimo 
bile* Speidel v State. Sup f t  Dp No fdM 
iF lit No 10l4i. 460 I*2d 77 119691

ThU  section doc* not represent what 
could Ik- classified aa •  "public wrlfarr 
offenae." the health, safety and welfare 
of Ihe public i« Mot involved Speidel v 
State.Sup f t  Dp No 6<L4iFri#No HM4». 464) |* 2d 77 tl969<

lh c  haalc Infirmity o f thia ardlnn  
prior to the 1977 im rm lm rnt wa* 
apparent. Ihia section allowed a man

1 mr t' fiVitlrd of a criltir though he had 
acted entirely innocently, inadvertently or 
negligent I v Aleiv Stale. Sup f t  op  No 
6*9 (Kile No I224i. 4*4 I* 2d 677 11971)

Under the terminology of thia section 
prior tu the 1977 amendment it waa prw 
ruble to he guilt * of the offenae when there 
waa an entire I it k of any cunac nm* depri­
vation of profvrty nr intentional injury 
Air* v State. Sup f t  Dp No GlM iKilr 
No 1224), 4*4 I*2d 677 119711

Under l/ila section prior In the 1977 
amend mi* it a prraon might auffet a felony 
ronvictio i for a aimple negligent failure to 
ad To rtake auth an ad  a eenoua mm r 
without regard to an awaircwwa of 
wrongdoing oi ll»r intentional infliction of 
Injury n  inconsistent with I hr grneral 
law To convict a |«eiv»*n of a felony for such 
an ad . without proving criminal intrnt. ia 
to deprive auch |irrw>n of due pfucrvs of 
law Ale* v Stale Sup I ’t Dp No bHV 
• File No 12241. 4*4 p 2d t.77 H97D

If one failed to return an automobile out 
of neglect. withcmt any intention lu 
deprive the owner of hi* property »r to 
convert property la hia own uve.or «f doing

5 28 36 026 Mm.m Vkiiu i km 5 28 35 026

wrong to the owner, hr waa made guilty of 
a felony prior to the 1977 amendment of 
thia arc turn although he might have acted 
unwittingly or inadvertently or negli 
gently Till* waa tonlrary to the general 
condition of criminal liability which 
rHjuirnl not only Ihe doing of nn act, but 
nlao the rtialcnre of a guilty mind during 
the romnnaaiori of the act Ale* v Slate, 
Sup f t  Dp No 669 I Kile No 1224). 484 
P2d  077 (1971)Kxtm l to which aectlon waa valid. 
Thin aedion prior to the 1977 amendment 
waa valid and might hr utlined to impose 
criminal responsibility on one to the 
eitenl that he failed to return a motor 
vehicle "with conscious purpo*r to Injure" 
the owner of the vehicle Spridrl v Stale. 
Sup f t  Op No 6H4 (Kile No 10141.460 
I* 2d 7711969)Fxtent to which aectlon waa Invalid.

Under the termn of thia section prior to 
I ha 1977 amendment there waa no rwcape 
from a felony conviction and a possible 
five yrar prison trim for aimple rtrglc* tful 
negligent failure to return a rented auto 
mobile at the time apectfied in tha rental 
agreement To make auch an ad . without 
conariouaneea of wrongdoing or intention 
to inflict iryury. a aenoua crime, and m m  
inala of thoee who fall within ita inter 
dirtlon. ia inconaiatent with tbe general 
law To convict a prraon of a felony for auch 
an ad . without proving criminal intent. i« 
til deprive auch person of due pruceae of 
law To Ihe cilrnt that thia section 
permitted that to happen, it waa invalid 
and of no effect However, thia aertion w a* 
invalid and ineffective only to the extent 
mentioned, and not in ita entirety It wa» 
severable by virtue of AB 01 III 010 
Speidel v S’ ate. Sup f t  Dp W H h lc

No 1014). 464) |* 2d 77 (|9G9i
In overturning thia aectlon, the 

aupreme court adhered to the grneral 
rule o f law and didate of justice which 
requirra that Co corut itute guilt there mu*t 
lir not only a wrongful act but a criminal 
intention Alrx v State, Sup f t  Dp No 
1*9 (Kile No 1224). 4H4 I* 2d 677 • 19711

The eaarntial p u r su e  o f  Speidel v. 
Stale,Sup f t  Op No f»M4 iFlle No 1014). 
460 P 2d 77 (1969), wa* to prevent crim 
mal liability for a serious felony from 
bei g impiMcd in a manner akin Lu alnd  
liability, that la. without regard to the 
•reused* awareness of hia conduct and 
intent to commit the proscribed ad  Ale* 
v State. Sup f t  Dp No 0X9 (File No 
1224). 4*4 I* '2d 677(1971)The giat of the offenae under thia arc 
t>on i* failure to return an aulomo' ie with 
a conarioua purpoav U> injure Ihe owner 
and not mere failure hi pay the rental 
price Hence, Ihe rorutitutmnal prnhibi 
tion again*! imprisonment for debt haa not 
been violated Speidel « Stair, Sup f t  
Dp No f.H4 (F ileNo till4). 460 I* 2d 77 
11969)Frlonioua Intent not Inherent In o f­
fenae. Hy defining “wilfully neglect* 
wi specifically, the legislature indicated 
that Ih- irdmary criminal or felonious 
intent, a* tn Ihe case of larceny, la not 
inherent in the offenae of failing to return 
a rented automobile Speidel v Slate, Sup 
f t  Dp No &A4 (File No 1014). 464) P M  
77 119691Quoted in State v Campbell. Sup f t  
Dp No 1149 (File N • 22941.696112d 106 
f 19764f i le d  in Kimokhuk v Slate. Sup f t  
Dp No 1704 ‘File No 3177), ft*4 P2d 26 
11976)

i'ollaleral reference*. fnm lnal of 
fenww in connect am with rental of nut or 
vehicle*. .W At X U  949

A rllc lr  2. Opcr»Ul>K Wl.Ue lnto*lc»led; Implied Con«rnt.
iectloa 
M) Operating -  vehiilr. am rail o f  

rater*raft while mhmcalrd 
Implied nmaitl
Hefuaal l*» eutanil to • hertm *1 lew!
I  anilllli of l>l«d

Section
:t5 Administration of chemical In i# 

wiIIhhiI convent 
Jf. Forfeiture *4 nwdof vehicle 
.17 Remiss*** of forfeiture*

(i   i
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5 28.35.030 Alaska S ia ii 'ikm k 28.35.030

S ee . 28 .35 .030. O p e r a t in g  «  v e h ic le , a i r c r a f t  o r  w a te r c r a f t  
w h ile  in to x ic a te d .  in i A |k tm ii) com m it* Ihe  c r im e  of d riv in g  w hile  
In toxicated  if (h e  p erson  o p e ra te s  o r d rives a  m otor veh ic le  o r  0|K 'riites 
nn a irc ra ft o r  ii w a te rc ra ft 

111 w hile  u n d e r th e  in flu e n ce  o f  in to x ica tin g  liquor, o r  a n y  con tro lled  
su b s tan ce  lis te d  in  AS 1 1 7 1 ,1 1 0 — 11.71.100,

121 w hen , a s  d e te rm in e d  hy a  ch em ica l te s t ta k e n  w ith in  four hou rs 
n fler th e  a lleg ed  olTense w as co m m itted , th e re  is 0 .10  p ercen t o r  m ore 
by w eigh t o f  alcohol in th e  p erso n 's  blood o r 100 m illig ra m s o r  m ore o f 
alcohol per 100 m ill il i te rs  orhhxHl, o r  w hen  th e re  is 0 .10  g ra m s n r  m ore 
of alcohol per 210  l i te rs  o f  th e  p e rso n 's  b re a th ; or 

(3) w hile Ih e  p erson  is u n d e r  th e  com bined in fluence  o f in to x ica tin g  
liquor and  a n o th e r  su b s ta n c e  

(bl D riv ing  w h ile  in to x icu tcd  is  a  c lass  A m isdem eanor.
(cl Upon conviction  u n d e r  th is  sec tion  th e  cou rt sh a ll  im pose a  m in i­

m um  sen ten ce  o f im p riso n m e n t o f  not less th u n  72 co n secu tive  hou rs 
and a  fine o f  no t less th a n  $250  if  th e  person h a s  not been  prev iously  
convicted in th is  o r a n o th e r  ju risd ic tio n  o f d riv in g  w h ile  in tox ica ted  
u n d er th is  o r  a n o th e r  law  or o rd in an ce  w ith  su b s ta n tia l ly  s im ila r  
e lem en ts  o r  re fu sa l to  su b m it  to a  chem ical te s t  u n d e r  A S 28 35 .032 or 
a n o th e r  law  o r o rd in a n c e  w ith  su b s ta n tia lly  s im ila r  e lem en ts . Upon 
conviction u n d e r  th is  sec tio n  th e  c o u rt sh a ll im pose a  m in im u m  s e n ­
tence of im p riso n m en t o f  no t less  th u n  20 consecu tive  d ay s  nnd  a  fine  
o f not less th a n  $5 0 0  if. w ith in  th e  preced ing  10 y ea rs , th e  p erson  has 
been p rev iously  con v ic ted  once hi th is  o r  a n o th e r  ju r isd ic l bin o f  d riv in g  
w hile  in tox ica ted  u n d e r  ti l ls  or a n o th e r  law  or o rd in a l. „■ w ith  su b s ta n ­
tia lly  s im ila r  e le m e n ts  o r  re fu sa l to  su b m it to  a  chem ical tea t u n d e r  AS 
28 35 032 o r  a n o th e r  law  or o rd in an ce  w ith  su b s ta n tia l ly  s im ila r  
e lem en ts  U pon co n v ic tio n  u n d e r  th is  sec tion  th e  co u rt sh a ll im pose a  
m in im um  se n te n c e  o f  im p riso n m e n t of not less th a n  30  consecu tive  
•Jays and  u fine  o f  not less  th a n  $1 ,000 if, w ith in  th e  p reced ing  10 years , 
th e  person h a s  been  p rev io u sly  convicted  in  th is  or a n o th e r  ju risd ic tio n  
o f  m ore th a n  one o f  th e  fo llow ing offenses o r h a s  m ore th a n  once been 
previously  convic ted  o f  o n e  o f  th e  follow ing offenses: (1 1 d r iv in g  w hile  
in tox icated  u n d e r  th is  **r a n o th e r  law  or o rd in an ce  w ith  su b s ta n tia lly  
s im ila r  e le m e n ts , (21 r« rsa l to  su b m it to  u chem ical te s t u n d e r  AS 
28 35.032 or u n o th e r  law  o r o rd in an ce  w ith  s u b s ta n tia lly  s im ila r  
e lem en ts  T h e  ex ecu tio n  o f se n te n c e  m ay n o t la* su sp en d ed  nor m ay 
probation  be g ro u te d  ex cep t on condition  th n t th e  m in im u m  im p riso n ­
m en t provided in  th is  sec tio n  is se rved  Im position  o f  se n ten ce  m ay  n o t 
la* suspended  In a d d itio n , if  th e  offense involved d r iv in g  a  m otor v e h i­
cle for w hich a  d r iv e r 's  license  is  re q u ire d . th e  perso n 's  d r iv e r 's  license 
sha ll be revoked in  acco rd an ce  w ith  A S 28 15 181 an d  th e  veh icle  used 
in com m ission o f  th e  o ffense m ay  la* forfeited  u n d er A S 28 35  03(5 In 
add ition , th e  co u rt sh n ll o rd e r, und  a  person  convicted  u n d e r th ia  sec­
tion  sha ll u n d e r ta k e , for u te rm  specified  by th r  co u rt, t h a t  p io g rn u i o f
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alcohol ed u ca tio n  o r  re h a b ilita tio n  th a t  th e  co u rt, a l te r  consid era tio n  
o fn n y  in fo rm atio n  com piled  u n d e r (ill o f  th is  sect ion, finds ap p ro p ria te .

(dl Kxcept a s  p ro h ib ited  by federal luw o r reg u la tio n , ev ery  p rov ider 
o f  t r e a tm e n t progrum .s to w hich  persons a re  o rdered  u n d e r  (cl o f th is  
sec tion  sh a ll su p p ly  th e  A lask a  court sy s tem  w ith  th e  in fo rm ation  
re g a rd in g  th e  co n d itio n  nnd  tre a tm e n t ol those  p ersons a s  th e  su p rem e 
co u rt m ay re q u ire  by ru le . In fo rm ation  com piled  u n d e r  th is  subsection  
is co n fid en tia l nnd  m ay  on ly  be used  by a  cou rt in se n te n c in g  ii person 
convicted  u n d e r  (c) o f  th is  section , o r hy an  officer o f  th e  cou rt in 
p re p a r in g  a  p re sc n le n c e  rep o rt for th e  use  o f th e  c o u rt in se n te n c in g  a 
person  conv icted  u n d e r  (cl o f  th in  section .

(e) A person  w ho is se n ten ced  to  im p riso n m en t Tor 7 2  consecu tive  
h o u rs  upon a  f irs t convic tion  u n d e r tc) o f  thin sec tion  n n d  w ho is not 
re lease d  from  im p riso n m e n t a f te r  72 h o u rs m ay n o t b r in g  a n  ac tion  
a g a in s t  th e  s ta te  o r  a  m u n ic ip a lity  o r  i ts  ngen ts , officers, o r  em ployees 
for d a m a g e s  r e s u lt in g  from  th e  ad d itio n a l period o f  co n fin em en t if 

(1) th e  em ployee  o r  em ployees w ho re leased  th e  p erson  exerc ised  due 
c a re  an d , in r e le a s in g  th e  p erson , follow ed th e  s ta n d u rd  re le a se  proce­
d u re s  o f  th e  p rison  fac ility ; an d  

(21 th e  u d d itio n u l period  o f  con fin em en t did not exceed 12 hours.
(0  F or p u rp o ses o f  th is  section , conv ic tions for Isitli d r iv in g  w hile  

in tox icu tcd  n n d  for re fu sa l to  su b m it to u chem ical te s t o f b r e a th  u n d er 
A S 28 35 .031(a l, i f  u ria in g  o u t o f  n s in g le  tran sac tio n  u n d  u  s in g le  
a r re s t ,  u re  consid ered  one  p rev io u s conviction.

(g) In th is  sec tio n ,
(1) "o p e ra te  nn  a ir c ra f t '' m e a n s  to  u se , n av ig a te , p ilo t, o r  tax i un 

a irc ra f t  in th e  u irsp ace  ov er th is  s ta le , o r  upon th e  lan d  o r  w a te r  in side  
th is  s ta le ;

(2) "o p e ra te  u w a te rc ra f t” m e a n s  to  n a v ig a te  o r use  u vesse l used  o r 
cap ab le  o f b e in g  used  a s  a  m ean s o f tra n sp o r ta tio n  on w a te r  for re c re ­
a tio n a l o r co m m ercia l p u rposes on a ll w a te rs , fresh  o r  s a l t ,  in la n d  or 
c o as ta l, in s id e  th e  te r r i to r ia l  lim its  o r  u n d e r  th e  ju r isd ic tio n  o f  th e  
a tu te . tk 50 5-3 A C L A  IM S ; a m  k l ch  107 SLA  1 9 6 5 ;a m  k l e h  121 
SLA  1967; a m  I  4 5  ch  32  SLA  1971; urn k 4 ch 74 SLA  1974, am  kk 2, 
3 c h  1 5 2 SLA 1 9 7 fl;a m k  2 8 c h 9 4 S L A  I9 8 0 ;a m k  IO cIi 129S L A  1980. 
urn k 21 ch 45  SL A  1982; am  kk 13 — 15 ch  117 SLA  1982; nm  kk 13 
—  15 ch 77 SLA  19831

Itevlror'a nolrr. In 1984. former mi!> 
rrction <0 wm rrdmjrnattd *• prrrrnt 
•ubrc\'tion <K> ifi*l former wulvwUmn i$;i 
waa redrairfnutrd prt«*nt •ul>arvlion 10 

C'roM reference#. ►‘or arnirmn f»r 
d ia l A miaalrmmnor*. «rr AS 
U  65 03&b43t and VIM 1364m 

Kffn'l of amendmrnt*. The fir*t 
1980 «mrndmrnl, in auUm'clion U l n» it 
rurtrd  prior to thr w<xm<J I who nmrnd 
mrnt, delrlrd "under AS i I <15 160" from

thr rnd of thr third nrntrncv und aulwti
tu tttT A S 3815 iHi 'inr A S ^  I52I4M
III thr fourth Mfflltnr •

Thr ftrrond 1980 l  iriidmrnl rrmiolr 
thr •rrtion 

Hie f»r»l 198*' Atnrndmrrit rutwtltolrd 
"or liny cunltollrd ■utwtjirKi* lialrd III AS 
II 71 140 II 71 190" for “drprrcmnt. 
ti u 11 tit i iko r̂ nil, htimulrnt or iiartotit drug 
*n drfinrd in AS 17 10 &I0I I il * rnd AS 
17  I'd 160*31" in  t u b f f d l u n  I 1
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Tilt snond 1982 amendment added “or 
operate* nn airc raft nr a watercraft" Co I In* 
end of On* introductory language of subaec- 
lion (■», nnd in subsection id , substituted 
“72 consecutive hours" for "three cimwcu- 
live days" nl the rnd of tlir first wiilract, 
suUtltutrd “of drivioK '•hilt* mini initial 
in thin or am othrr stale or mnviction of 
rrfuiuil to nuhnut to n (bemical test of 
lirrnth under AS 28 UR 0.12"for "tindrr thin 
section" In thr second sentence. nnd added 
thr language l*eginmng "units* thr subse­
quent conviction is within one year" to thr 
rnd of thr »rcond sentence The amend­
ment also added subsections Irl and IK1 

The 1983 amendment in pnrugruph

NOTES TO

legislative history. — See Van Itrunt 
v Stair, Ct App (>|i No 14!) I File Noa 
6046. 6064. 61891. 653 I* 2d 343 I19821.

Thia auction was not rnacled in vio­
lation o f thr one subject role. Van 
Orunl v State, Cl. App Op No. 98(Kile 
Non 6046. 6064. 6189), 646 I* 2d 872 
• 1982»

Thf prohibition nn driving while under 
thr "combined mflurnce of intoxicating 
liquor und another substance" ia ao vngue 
thnt it fails to pmacrilie nn activity apart 
from subsection iiiNl), mid it cannot I** 
K»vrn any construction thnt would correct 
thin fallurr Williford v Slatr,Sup Ct Op 
No 2751 (Kile No 69861, 674 I* 2d 1329 
II9H3I

Tl»r mranmg of "combined mflurnce" in 
dear Williford v. Stair. Sup ( ‘I Op No 
2761 (KilrNn 69861.674 I* 2d I329I19H3).

Thr term "another imbalance" in  
unconstitutionally vague because u pe rson 
ia given no notice aa to what substance*, 
when u*ed in combination with alcohol, 
arr prohibited Willifoid v State, Sup Ct. 
Op No 2761 iKile No 69861. 674 P 2d 
1329 119811.

Thr word "dm*!** cannot fa *  sulMtitutrd 
for "substance." which is not defined under 
the driving while intoxicated laws, uthce 
under the dictionary definition*. "sub- 
stance" is not svnonymoua with "drug." 
hut is a much broader term. encompassing 
all mailer, not just mrdicinal sulislancea 
Williford v Stale. Sup I't Op No 2761 
iKile No 59861. 671 P 2d 1329 i I98.H

Constitutionality o f warrantless 
arrrats for violations. AS 12 26 033. 
whuh permits a pulue olTirer to arrest • 
defendant for violation of this section on 
probable muse hut without a warrant, 
dors not violate Alaska I'unst , art I, I 14

(*X2 ) inserted a* determined offense 
was mrnmillrd," rewrote subst-tlion icl 
and added subsection if)

Editor's notes. Kor declaration of 
IcKislutive purp»«ue. see 4 I. ch 46. Sl.A 
1982 in the 1982 Temporary slid Special 
Acta and Resolves 

Opinions of attorney general. — Ihe  
term "public street or highway" in  s u f l i *  
ciently broad to Include subdivision streets 
dedicated In the public 1965 Op Alt'y 
Oen , No 10 

Tlie Department of Public Safety may 
enforce this section nnd AS 28 35 040 on 
eubdivision roads under public use 1965 
Op. Att'y Oen , No ID.

DECISIONS

prohibiting unreasonable searches and 
seizures and the corresponding provisiunn 
of Ihe federal constitution because these 
constitutional provisions are not offended 
hy warrantless searches or arresla baaed 
on exigent circumstance* and the legists 
lure has determined that exigent circum­
stances exist w here there is probable cause 
tu believe a suspect is driving while intoxi­
cated Proctor v State. IT App Op No 83 
(Kile No 5718*. 643 P 2d 5(1982)

1980 amendment enacted 
constitutionally. — Tlu* 1980 version of 
this aectlon. which wilh Ihree other 
amendment* to the driving while intoxi­
cated statute, was added to n hill changing 
various state liquor laws iScnate Hill 365: 
ch 129, Sl.A 19801 hy the free conference 
committee, v as not enacted in violation of 
Alaska Const . art II. 4 14 sincr the 
constitutional requirement that hills be 
read three times doea not rxtrnd to an 
amended hill when the amendments do not 
change the subject of the hill Van llrunt v 
State. C t  App Op No 149 (Kile Noa 
6046. 6064. ft 1891, 653 P 2d 343 119821 

And In accordance with Uniform 
Rule 42(b». — The 1980 version of this 
section, which with three other amend 
ntenla to the driving while intoxicated law 
was added In Senate Hill 366 (ch 129. Sl.A 
19801 by the free conference committee, 
was not enacted in violation of Rule 42'b) 
of the Uniform Rules of the Alaska Stale 
legislature since the amendment was 
"germane" lu the hill, which changed var­
ious state liquor laws Van llrunl v Slate. 
IT App Op No I49 iKiIc N.ni 6046.6064.
6 1H9i. 653 P 2d 343 11982)

This aectlon prohibit* a peraon who 
la under the influence uf Intoxicating 
liquor bring in actual physical control

lo ll
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of a vehicle with its motor running 
Jacohaon v. Slate. Sup Ct Op No 1282 
(Kile No 2478), 651 P.2d 915 (19761

Reasonable suspicion o f Intoxira* 
lion. — Police officers auspicion that 
driver was possibly intoxicated and posed 
an imminent danger while driving was 
reasonable latraon v Stale. Cl App Op. 
No 292 (Kile No 71671, 669 P. 2d 1334 
(19831.

The worda "operate" and "drive" 
have differing connotaliona and refer to 
different acta Jacobson v. State, Sup Ct 
Op No 1282 (Kile No 2478). 551 P.2d 915 
(1976b

Aa a general proposition, it appears that 
'To operate" includes a larger class of 
activities than "to drive " While one who 
drives a vehicle must necessarily in that 
process operate it. the reverse ia not neces­
sarily ao. Jacobson v State. Sup Ct. Op 
No 1282 (Kile No 24781, 551 P.2d 935 
(19761.

A conviction under subsection Ini of 
this section cannot lie baaed on the uae 
of a drug which had not been 
specifically designated by regulation as 
a drug which carried criminal sanctions 
for its use while driving Crutchfield v. 
State, Sup Cl Op No 2207 (Kile No 
44741. 627 P2d 196(19801.

Right to counsel guaranteed. — 
When convicted for violating thia section, 
a person may receive a f*!;* of not more 
than 11 .IKK) or a term of imprisonment for 
not more than one year, or both Therefore, 
auch case is one in which thr right to coun­
sel ia guaranteed an accused by the Alaska 
Constitution Gregory v. State, Sup Cl 
Op No 1269(Kile No 2467). 650 P 2d 374 
(1976).

Right to counsel before breathalyxer 
test — When a person is arrested for 
operating a motor vehicle in violation of 
Hate or local drunken driving ordinances, 
and requests lo contact an attorney, the 
arrestee must he afforded a reasonable 
opportunity lo do so before Iteing required 
lo decide whether or not to submit to a 
breathalyzer test, and where arrestee ia 
denied that opportunity, subsequently 
obtained evidence, whether in form of test 
results or of refusal to take test, must hr 
suppressed Copelin v State, Sup Cl Op 
No 2617 (Kile Noa 5453. 5708). 659 P 2d 
1206(1983)

Tin* statutory right lo cuntarl nnd con­
sult with counsel prior lo being required to 
decide whether or not to submil to a 
bieathslyzer tr*t is not an almolute one, 
which might involve a delay long enough 
to impair testing results, but, father, a

limited one of reasonable time and oppnr 
tunity that can lie reconciled with the 
implied consent statutes Copelin v Stale. 
Sup Ct Op No 2617 (Kile Noa 5463. 
6708). 669 P2d 1206(1983)

No right to counsel during video 
taping o f field sobriety tesla. A |**r- 
son suspecteJ of operating u motor vehicle 
while under the influence of intoxicating 
liquor Inow driving while inloxicutedl has 
no right to have counsel present during Ihe 
video taping of field sobriety testa per­
formed at the request of the arresting ulfi 
cer Anchorage v. CJeber, Sup. Ct Op No 
1824 (Kile Nos 4016. 4037. 3827. 4046». 
692 P.2d 1187 11979). Copelin v Stale. Ct 
App Op No 343 (Kile No A 35). 676 I1 2d 
608(1984)

Field aobrlety teala distinguished 
from Hneupa or taking o f handwriting 
exemplars. — See Anchorage v Geber. 
Sup. Cl» Op No. 1824 (Kile Noa 4016, 
4017, 3827. 4046). 692 P.2d 1187 (1979)

Presumption In breathalyzer reault. 
— Under the wording nf AS 28 35 033, the 
breathalyzer result is clearly viewed mr 
the presumptive equivalent of the amount 
of alcohol in the persons blood "at Ihe lime 
alleged", in other words, at the time the 
ofTense was committed, not just when the 
breathalyzer examination waa adminis­
tered Doyle v State. Ct App Op No 43 
Kile No 51161,633 P 2d 306 (19811
To be charged under thia section 

rather than city o f Anchorage Munic­
ipal Code I).28.020 when Ixith provision* 
apply to the same generol farta doea not 
constitute an arbitrary application of thr 
law violative of constitutional safegiiiinls 
of equal protection Wester v. State. Sup 
Ct Op No 1106 (Kile No 2169). 528 P 2d 
1179 11974), cert denied. 423 U S  836.96 
S Ct 60 .46  b Ed 2d 54 (19761.

When blood alcohol testa should be 
suppressed. — Wood alcohol test 
finding* should I* suppressed where the 
blood was withdrawn from a conscious 
noneonoentmg person without an arrest 
substantially contemporaneous with the 
taking loiyland v. State, Sup CT Op No 
11601Kile No. 2264 >. 535 P 2d 1043 (1976), 
afTd. Sup Ct Op No 2739,649 P 2d 1182 
11976). overruled nn other grounds, City of 
Anchorage v. Ocher. Sup Ct Op N«w 
3827. 4016. 4037. 4046, 692 P2d 1192 
(1979)

In prosecuting a charge of tqirrstiiig a 
motor vehicle while under the infiuemeof 
intoxicating liquor |now driving while 
intoxicatedl law enforcement officials 
cannot utilize* the results of a blond alcohol 
test, when the tlond used in performing
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the teat wiik n tn irtid  from (hr nrruml 
aguimit Iiih or her will, utter refusal lo sub­
mit lo n hreathalyter examination 
Anchorage v (ieber.Sup Ct Op No 1824 
I File Nos In hi. <1037. 3827. 40401. 592 
I* 2d 1IH7 (1979) See notes lo AS 
28 35031 -  28 35033

T rooper arriving *t accident scene 
cannot arrest for drunk driving 
without warrant. The Alaska legisla­
ture hi»» clasflifird ImiIIi rffkliM  driving 
and oprmling or driving an aulomohile 
under the iniluence of intoxicating lii|Uor 
ns misdemeanors Thus, a stale trooper 
who arrived at an accident ccene could not 
arrest n driver without a warrant for 
either reckless driving or drunk driving 
since neither of these olTeiises was 
committed or attempted in his presence 
laiyland v. Slnlr. Sup Ct. Op. No. 1150 
(KileNo 22THi.535P.2d 1043119751,«ITd( 
Sup f t  Op No 2739, 519 I* 2d 1182 
(1976). overruled on other grounds, City of 
Anchorage v (ichor. Sup f t  Op Nos 
3827. 4016. 4037. 4046, 592 l».2d 1192 
09791

The fact thnt a man consumed from 
seven to ten ounces o f whiskey during 
an 18-hour period was not shown by the 
evidence lo necessarily c h u m *  him to 1*  
intoxicated HerIrani v Harris, Sup f t  
Op No. 393 iFile No 6771. 423 I* 2d 909 
11967)

Kffeet nf alcohol consuinplion after 
accident ia jury question. The issue of 
whether and to wlml extent defendant's 
consumption of alcolad alter Ihe nreident 
hut before ii hre.ilh.il>rer examination 
affected ins hreulhalv/er result was a 
question which was properly left for the 
jury Ihiyle v Slate, f  I App Op No 43 
(File No' 5115). 633 I12d 300 < I9HI»

Slate need not show thut defendants 
knew they were intoxicated. — The 
Stale need hot show that ili-b-ndanU 
actually knew that they were under Ihe 
influence ol intoxicating liquor or thnt 
their htood or b r e a t h  alcohol levels were III 
rxc('saof0 10 Von llrunt v S ta le .fI App 
(Ip No 98 I File Nos. 6046, 6064. 61891. 
646 I* 2d 872 11982 •

Prcaerving breath samplra. Ihie 
process clause of the Alaska Ckinslltulmn 
require* prosecution lo make reasonable 
cfToitslo preserve brent h sample or Intake 
oil it» alrpa to allow delenilaht lo veiifv 
results of breathalyzer tu t Munit ipalily 
of Anchorage v Serrano, f  I App Op No. 
115 (File Nos 6447.6724. 6725». 649 I* 2d 
256 119821

Preservation of blianl aantple. -  
Where blood sample was taken hy and wn»

III  pOMfMlOh of hospital when* defendant 
sought treatment following car accident, 
and where, on Ihe fuels of Ihe case, both 
defendant and lla lc had opportunity In 
preserve the sample, trial court did not err 
in ruling lhal the blood lest results were 
ndmiHBible even though Ihe state hud hoi 
sought preservation of the blood sample 
Bradley v Slate.Ct App Op No 248(Kile 
No 73351. 662 I* 2d 993 119831 

Blood testa as business records. — 
Results of a hospital blood alcohol test are 
admissible as business records in driving 
while intoxicated prosecution upon proper 
foundation Bradley v State, f t .  App Dp 
No 248 tFlie No 7335). 662 I* 2d 993
11983)

Evidence that defendant drove 
erratically and appeared intoxicated 
to arresting officers was properly admitted 
since auch evidence would tend to 
cormlwrate a brcathalyrer rending 
allowing an elevated blood alcohol level 
Byrne v. Stale, f t .  App Dp No 169 (File 
No 63751, 654 P.2d 795(19821 

Effect o f churgca for other viola* 
tlnna. — Although defendant had been 
convicted of leaving the scene of an acci­
dent and acquitted of failing to exercise 
care to avoid colliding with another vehi­
cle. collateral estoppel did not preclude 
defendant's Hulmequrnt prosecution for 
o|K'rnting a motor vehicle under the influ 
elire of intoxicating liquor Miller v Stale, 
f t  App Op No 135 lFile No 54291.652 
I* 2d 494 (19821 

lesser included offenses. Defen­
dant’s prior conviction for leaving the 
scene of sn accident and Ins acquittal for 
failure to exercise care to avoid colliding 
with another vehicle did not bar his pros 
ecu!ion for operating n motor vehicle 
under the influence of intoxicating liquor 
under the slate and federal constitutional 
provisions prohibiting placing a criminal 
defendant twice in jeopardy since Ihe state 
could not have di carve red thr evidence 
necessary to ennvir! defendant of 
operating a motor vehicle under the influ 
encc ol intoxicating liquor prior to his trial 
for leaving H ip  scene and fulling to avoid 
the aicident m the exercise of due dili­
gence Miller v State.ft App Dp No 135 
I File No 5421B, 652 I* 2d 494 • 19821 

Enhanced license revocation. Con 
v let ion under another state's statute may 
U< used for purposes of rnluinrrd license 
revnratnm under AS 28 15 |N |i|ii Carter 
v State. Ct App Dp No (110 I Kile No 
5144). 625 I’ 2d 3 1 3 119811 

Application of three year license revo 
cation provixion of AS 28 15 18 lib) to

§ 2 8 .:i5 .u ;m M k T i i h  V k i M D .K N d 28 :15 0:1(1

defendant whose prior two OMVI 
(operating u motor vehicle whilr under the 
influence of intoiiciilmg liquor or drugs! 
conviction* were in 1974 nnd 1976 did not 
violate the constitutional prohibitions 
against ex pout facto laws farter v Stale, 
Cl. App Dp No 010 * File No 514 (1.625 
I* 2d 313 11 DM 11 

I x > c a l  ordinances. — Municipality’s 
ordinance which -vhl to impose crim­
inal sanctions ago persona who drove 
after consuming alconul ori the sole basis of 
the quantity of alcohol conaumed r id 
without regard to the existence or lai A 
existence of uny actual influence or 
impairment in driving related to alcohol 
consumption was inconsistent with the 
slate's statutory framework for drunk 
driving, under which the crucial element 
for imposition of criminal penalties was 
the existence of actual influence or impair­
ment and thus invalid Slinpeon v Munic­
ipality of Anchorage, Cl App Dp No. 57 
I File Nos 4945.4946.5288). 6 3 5 1» 2d 1197 
(19811.

For case construing this section and 
former AH 2H.!S.2IO<c). — See Dunks v 
Slate. Sup lit Op No 2216 (File No 
4952). 619 I* 2d 720 (1980)

Evidence held sufficient to support 
verdict o f guilty. -  See Beck v Stale, 
Sup Ct. Op No 310 (File No 611), 4»H 
I’ 2d 996 11965)

Conviction under this section admis­
sible as evidence in proving negligence 
In subsequent civil action. See Scull 
v Robertson, Sup Cl l)p No l67H(File 
No 3436), 581 I* 2d 669 11978)

Sentence upheld. Srnlrncr of 120 
days’ incarceration, three years' license 
revocation, and s 11,000 fine wax not 
excessive foi offense of driving while intox 
listed Kennedy v State,(T App Dp No 
215 i File No 68301, 657 I* 2d 8 5 9 11983» 

Applied in Deere v United States. 268 
F 2d 912 19th Cir 1959). Stale v Dibsofi, 
Sup Ct Dp No 1215 iFile No 24151.543 
I* 2d 40611975), W in v State. Sup Ct Dp 
No 1593 I File No 35161, 577 I* 2d 227 
H97HI. l ib e l le r  v Slate.Sup Ct Dp No 
16821 File No 3500), 581 I* 2d I I 29119781.

S t a t e  v  ( i i i a r d e r a s .  S u p  I T  D p  N o  1 7 8 2  
( F i l e  N o  3 7 .1 8 *, 5 8 9  I * 2 d  8 7 0 1 1 9 7 9 ) .  K e e l  
v  S l a t e .  S u p  ( T  D p  N o  2 0 6 3  ( F i l e  N o  
4 4 0 8 ) .  61)9  I *  2 d  5 5 5  f l 9 M l i .  N r | * o n  v 
S t a t e .  C l  A p p  D p  N o  1 2 9 1F i l e  N o  6 2 2 2 ). 
6 5 0  I 1 2 d  4 2 6 1 1 9 8 2 ) , A h * *  a * k  v S l a t e .  C t  
A p p  D p  N o  1 4 7 1F i l e  N o  6 6 0 | r . 6 5 2  I * 2 d  
5 <l5  i l 9 r i2 >, M e t x k e r  v  S t a l e ,  C l  A p p  D p  
N o  2 0 8  I F i l e  N o  5 9 1 9 ) .  6 5 8  l » 2 d  147
1 1 9 8 3 ) ;  C o l e m a n  v  S t a t e .  C l  A p p  D p  N o  
2 2 9 1F i l e  N o .  7 2 1 5 ) .  6 5 8  1* 2 d  1 3 6 4  • I 9 M .I). 
W i l s o n  v  S t a t e .  C t  A p p  D p  N o  J 5 6  t F i l e  
N.h. 7 5 2 3 .  7 5 2 6 . 7 8 3 3 ) .  I *  2 d
1 1 9 8 4 )

( { u o l e i l  in C i t y  o f  F a i r b a n k s  v S <  b r i n k ,  
S u p  C l  D p  N o  5 6 7  i F i l e  N o  | I M 2 i .  4 5 7  
I *  2 d  2 4 2 1 1 9 6 9 ) ,  H u l h e r g  v S t a l e ,  S u p  C l  
D p  N o  1 4 7 8  I  F i l e  N o  119 9 1 , 5 6 8  | *  2 d  I 
I  | 9 7 7 f ;  K t x o i a  i  S t a l e .  S u p  f t  Op N o  
1 6 0 6 1 F i l e  N n  3 4 9 5 ) .  5 7 7  V 2 d  6 9 8  ( 1 9 7 8 )

S t a l e d  h i  ( i o d *  h i  v  S t a l e .  S u p  C t  ( . I p  
N o  1 2 7 6  ( I - i l e  N o  2 7 9  0 . 5 5 4  I ' 2 d  4 5 3  
( 1 9 7 6 ) ,  W i l l i a m s v  S l a t e . S u p  I T  D p  N o  
2 1 8 0  ( F i l e  N o  4 3 6 7 1 . 6 1 6  I * 2 d  8 8 1  H 9 M0 ) . 
I ' a s t u u  v S l a t e .  I T  A p p  D p  N o  4 6 ( F i l e  
N o  5 1 5 0 , 6 3 1  I ' 2 d  t 0 . l  t < 1 9811

C i t e d  * n  O u t l a i d * -  v S t a l e .  S u p  ( T  D p  
N o  7 9 4  i F i l e  N o  I 6 0 6 », 4 9 7  I ' 2 d  9 1  
1 1 9 7 2 ) , S t a t e  v  N e a * e ,  S u p e r i o r  C o u r t ,  I x t  
J u d  I h x l . i ' r .  N o  7 2  2 3  ) I 9 7 2 ) .  K a v i n  v  
S t a t e ,  S u p  C t  D p  N o  1 1 5 6  i F i l r  N o  
2 1 3 5 ) .  6 3 7  ( ' 2 d  4 9 4  11 9 7 5 1 .  L i y l a n d  v  
S t a t e ,  S l i p  C t  D p  N o  1 2 6 3  ( F i l e  N o  
273 1 1 ) .  5 4 9  I ' 2 d  I I M 2  H 9 / 6 I ;  ( T t y  o f  
K o d i a k  v  • f a t k ' t f i h .  S u p  C T  D p  N o  1 741  
( F i l e  N o  3 I H I I l .  5 8 4  I * 2 d  I C IO  1 1 9 7 8 1 . 
W r * t d a h l  v  S t a t e .  S u p  C l  D p  N o  |H | H  
l F i l e  N o  3 9 2 8 ) . 5 9 2  I*  2 d  1 2 1 1  H 9 7 9 ) , 
l i n i h a n i  v  S t a t e .  S u p  C l  D p  N o  2 4 0 3  

I  F i l e  N o  4 0 9 2 1 , 6 3 .1  1* 2*1 2 1 1  H 9 8 I *  
K e l / l c r  v  S t a l e .  C t  A p p  O p  N o  4 7  ( F i l e  
N o *  5 0 6 9 , 5 1 1 8 ) . 6 3 4  I '  2 d  5 6 1  i l 9 H |  i .  C i t y  
o f  A n c h o r a g e  v  R i c h a r d * ,  ( ' I  A p p  O p  N o  
1 7 3 ) F i l e  N o *  l i 3 H 7 . 1*4 5 9 . 6 5 0 4 . 6 5 | l ) i ,  6 5 4  
I *  2 d  7 9 7  1 1 9 8 2 ) ,  C r v a r v  v  S t a l e ,  C t  A p p  
O p  N o  2 5 2  i F i l e  N o s  6 7 7 7 , 6 7 7 H I , 6 6 3  
1* 2 d  2 2 6  11 9 8  I * .  J e n s e n  v  S t a l e .  C t  A p p  
O p  N o  2 7 1  ( F i l e  N o  7 4 8 8 1 . 6 6 7  I*  2 d  IHM  
i l 9 H3 i .  S t a i r  v  M o r a n ,  t ' t  A p p  O p  N o  
2 7 7  l F i l e  N o  7 6 I 4 «. 6 6 7  I * 2 d  7 3 4  i lU H . ’l

Ciillateral references. 7A Am .lur 
2d. Automobile** and Ibgliway Traffic, 
! 298 el orq . 19 Am Jur Trial*, pp 
123 229. 17 Am Jur l*OF 2d. pp I 50 

61A C J S ,  Motor Vehicle#, 41 37. 625 
t>, 837Driving automobile while intoxicated a*

a aubdtinlive criminal offense, 42 Al.lt
1498. 49 AI R 1392. 88 AI.R 1358. I •/ 
Al.lC 555

Effect of •latute on civil liability «( per 
non driving autornololr while under inllu 
cnee of liquor. 58 A I.It 32/

|)egri-e or nature of intoxicalloft for

m



« 2*  35.031 Ai a s k s S rA itn tw

puriM uf Mnlulr or uril m.inrr mukinx i( 
i i  rnrnimil "ITriw |u oprmlr a n  mjtomu 
lulu whtlr In I lull condition, M2 AI.K Vi'i 

Wlml ii n “motor v rtu ilr' tuilhin «lal 
u ln  nmkiiiK it mi ofton*.* lo drivo uhilr 
liiliximlnj,lili AM(2d I Mil 

Kilihl lo lilnl Iiv |uf> in crimiiml proa 
million for lim ing while inloalmlml or 
mimlM often**. |li Al.ft.ld 1 .'17.1 

IIriviii|{ umlrr Ihe influent*. or when 
mlilirtnl lu I hr in*. of drii|i» ua rnmtniil 
nflrnor, 17 AI. II. Ill HI f*

Applicability. In operation uf molor 
vehicle on ptivulr property. uf letfitlalion 
ntakinit drunken demon a ctiounal of. 
fi-iinc, 29 AI.KM 9.TA

S e c . 28 .35 .031. Im p lie d  c o n n e n t .  lu) A person  w ho o p e ra te s  o r 
d riv es ii m n lo r v eh ic le  in  th is  n ta te  o r  w ho o p e ra te s  u n  a irc ra ft  ns 
defined  in  A S 28  35.0301 kM11 o r  w ho o p e ra te s  u w a te rc ra ft a s  defined 
hy AS 28 35  0 3 0  < p' M 2 1 s lin ll lie considered  to  h av e  g iv en  consen t to  n 
chem ical te s t  o r  te s ts  o f  th e  p e rso n ’s h re a th  for th e  p u rpose  o f  
d e te rm in in g  th e  a lco h o lic  co n ten t o f  th e  p e rso n 's  blood or h re a th  if 
law fu lly  a r re s te d  for u n  ofTense a r is i ..^  ou t o f a c ts  a lleg ed  to h a v e  been 
com m itted  w h ile  th e  p erso n  w as o p e ra tin g  o r  d r iv in g  a  m o to r vehicle 
o r  o p e ra tin g  a n  a i r c ra f t  o r  a  w a te rc ra ft w h ile  in to x ica ted . T h e  te s t  o r 
te s ts  sh a ll he a d m in is te re d  a t  th e  d irec tio n  o f  a  law  en fo rc em en t officer 
w ho h a s  re a so n a b le  g ro u n d s  to believe  th a t  th e  person  w as  o p e ra tin g  
o r d r iv in g  n m o to r  v eh ic le  o r  o p e ra tin g  un  a irc ra f t  o r  a  w a te rc ra ft in 
th is  s ta te  w h ile  in to x ica ted  

llil A p erso n  w ho  o p e ra te s  o r  d riv es u m otor veh ic le  in  th is  s ta te  sh a ll 
l> econsidered  to  h a v e  g iv en  consen t t o n  p re lim in a ry  b r e a th  te s t for th e  
p u rpose  o f  d e te rm in in g  th e  alcoholic co n ten t o f  Ihe  p e rso n ’s  blood or 
b re a th . A law  en fo rc em en t officer m ay  a d m in is te r  a  p re lim in a ry  
h re a th  le s t a t  th e  sc en e  o f  th e  in c id en t if  th e  officer bus re aso n a b le  
g ro u n d s  lo  b e lie v e  th a t  a  p erso n ’s  a b ility  to  o p e ra te  a  m o to r v eh ic le  is 
u n p a ired  hy Ih e  in g e s tio n  o f  alcoholic b ev erag es an d  th a t  th e  person  

111 w as d r iv in g  a  m o to r vehicle th a t  is  invo lved  in  a n  acc id en t, o r 
• 2i co m m itted  o m ov ing  tra ific  v io la tion .
(cl B efore a d m in is te r in g  a  p re lim in a ry  h re n lh  te s t u n d e r  Ib l o f  Ib is 

section , th e  o fficer sh a ll  a d v is e  th e  person  th a t  re fu sa l m ay  be  used  
ag a in s t th e  |>crson in  n  c iv il o r  c r im in a l ac tio n  a r is in g  o u t o f th e  in c i­
den t an d  th a t  re fu sa l is  a n  in frac tio n . If Ihe  |K-rson re fu ses to  su b m it 
lo  th e  le s t, th e  te s t sh a ll no t la- ad m in is te red  

(ill T h e  re su lt  o f  th e  te s t u n d e r lh )  o f th is  section  m ay  lie used  by th e  
law  en fo rcem en t o fficer to  d e te rm in e  w h e th e r  th e  d r iv e r  sh o u ld  be 
a rre s te d

le i I te lu sa l to  su b m it to  a  p re lim in a ry  h re a th  te s t a t  th e  re q u e s t o f 
a  law  en fo rcem en t officer is  a n  in frac tio n

What amounts to violation of drunken 
driving statute in nfYi<er* "presence" or 
"view” no a* to |M*ftvnl warranties* arrest. 
74 AUUd nan 

What constitute* driving, operating, or 
twing in control of motor vehicle for 
purpwe* of driving while inlovicated slat 
tile or ordinance, 9.1 AI.K.hi 7.

Heckle** driving an leaner included of 
frnar of driving while intoneatrd ot aim- 
liar rharge, 10 AI.H4lh 12.S2 

Denial of accused'* request for initial 
contact with attorney drunk driving 
c am , 18 AMHlh 705

2:11

* 28 35 031 Mi * m u V i .iimt km a 28.35 031

(0  If a  d r iv e r  in a r re s te d , th e  p rov isions o f (a t o f th is  aectlon apply 
T h e  p re lim in a ry  h re a th  tent au th o rized  in th is  w ction  in in  ad d itio n  to 
a n y  lea ta  au th o riz e d  u n d e r  (a) o f  th is  nection  i§ I ch b J  .SLA 1969, nrn 
$ 11 ch 129 S l.A  1980; utn * 16 ch 117 SLA  1982; am  $ 16 ch 77 SLA 
1983)

Kffect o f amendment*. — The 1080 
amendment, in present sulwection (at. 
inverted "or breath" in the first sentence 
and substituted ’’intoxicated" for "under 
the influence of intoiicating liquor** in the 
firat and second aentenrra 

Tlie 1982 amendment, in prevent sub 
aectlon fa), inserted the language

lirginnlng "or who t>|*rr*lrs an aircraft'* 
and rnd ng "described hy AS 28 3ft 030 
• IV2)** III the first sentence and inserted "or 
operating an airrrafl or a watercraft" in 
the fimt and arcond aentrncea 

The | 983 amendment ad«le<t ruImo lions 
lb), Ic), id), le). and <f

NOTK8 TO  DKCIMION8

Keillor's no tea. Anchorage v lleber,
Stip Ct Op No 1824 ifile Noa 4016. 
4037, 3827. 4iM«», 692 I*2d 1187 119191,
and other cave* cited in *he nntea below, 
were decide*! prior to Ihe enactment of AS 
28 which aulhonira the adminis­
tration of a chemical teat without tonarnl 
in certain cirrumatancra In determine thr 
amount of alcohol in breath or bhaal

Consent lo hrrathalyrrr leal when 
driver operate* motor vehicle in atate.

It la clear from thia arrtion that a driver 
consent* lo take the breathalyzer teat 
when he operate* a motor vrhltlr in (lie 
State of Alavka State v Nrase. Superior 
Court. latJud Ih a t.C r No 72 23 119721

Analyaia o f thia arrtion and AH 
28.36.032 demonstrate* the legislature's 
intention that drivers lir considered to 
have consented to n chemical test for 
determining the alcohol content of thnr 
blood and that refusal on the driver's part 
to submit to auch a lest will trigger certain • ifod ti tiw.j-j. il,. , Wirt v Slate Sup 
f t  Op No I ft Vd 4 Kile No 3ft 10). 677 I* 2d
f2?IIift(As the supreme court analyie* the leg 
i k I j I u re's intent m enacting this secliun
and AS 28 35 032. tSe sections provide 
that the operator of a motor vehicle in 
Alaska has consented to chemical test* of 
hia blrsais alcohol content and 'hat after 
the arrested O prratn r refuses t take the 
chemical test, fie must l«e advived of the 
Consequences flowing from bis mulrtn 
plated refusal The arrester must le 
|*-imi'!«d to reconsider his refusal in light 
of (hat information W'irf v State. Sup f t
Op Nn IM S  ( F li t  M i 1116 I
11978)

Application of raar law. Mumc

ipality of Amhornge v Srrrano, f t  App 
4 fp No lift I Kile No 6276). 649 I* 2d 266 
ll!>82), and t'oulry v MumnpMlitv of 
Anchor age. f t  App t)p No lUiKiteNos 
6859, 6112. 6161), 6(9 I* 2d 261 41982), 
apply to only three categories of case* • I • 
cases formally joined with those decided in 
Serrano and Cooley, (2)rase* in which sup 
prrsaion had already been ordered on or 
iadore August ft, 1982. and l3l carea in 
which hrrathalyier tests were adnunis 
trrrd aflrr August 6, 1982 Stale v lamb 
Cl Apt* op Nn 119 4Kile No 7071*. 649 
I* 2d 971 11982*

Statutes do not explicitly grant right 
to refuse trat. Neither this section nor 
AS 28 35 032iai eiplicilly grants or 
recognizes a right on the part of an 
arrestee to refuse to lake a hrrathalwer 
test Win v Slate, Sup f t  Op No 169.1 
tKile No 3ft|6i. 577 I* 2d 227 11978) 

t hie required to lake a brrathalyiri test 
under this section dor* not have any statu 
lory or constilutinnsl right to refuse to 
lake it IVarsv Stair, ('I App Op No .109 
• Kile No K7H3». 672 I* 2d 9413 ilftMl 

Nnr do they impose a duly upon the 
arresting officer to advise- the tim er 
that hr has the right to refuse to take 
ll»e tr*i W’iri v State. Sup Cl Up Mi 
169.11Kile No J6I6), 677 I* 2d 227 119781 

Neither this section nor AS 28.161)32 
require* that the arnsted operator Is* 
ad* isrd hr has the right to refuse lo lake 
a chemical test for the purpose of 
determining the alcohol content of his 
bluud W’u* v State, Sup Cl Op Nn |&93 
I Kile No 3ft|f»i. 677 H 2d 227 11978*

One required to take a breathalyief test 
under this sett ion ilurs rx»t have lu hr

136
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advised that he ill*-* hot hnvr lo hike 
examination I'm ri i Malt*. *'t App l>p 
No .in*» (Fill* No 67HH. fi 72 P2d 903 
i I9H.Ii

Anil the supreme court would not 
imply a requirement that un arrestee 
lie advised llial lie ha* Ihe right lo it-fu*r 
In lake a hrralhnlyirr leal Wir* v Stale, 
Sup I ’t Op No 1593'File No 35161,677 
I* 2d 227 *19781 

(iiven Ihe absence ol a specific trqtiirr 
men! that arrestee* be adviM-d of a right lo 
ofuw  lo undergo Ihe clwmirnl te*t. it 
would tie inappropriate for thm court lo 
engraft auch a requirement onto thia arc- 
lion Wirt v Stale. Sop l ‘t Op No 1593 
iKile No 3ftl6t, T.77 I* 2d 227 H97HI 

Although several stale* have cIiom-ii tu 
provide that Ihe nrrostee ha* n right In 
refuse Intake m tireallmlyrer test and, fur' 
Ihcr, that the arresting nfTirer muat 
inform turn of auch right. Alaska's Irgida 
luir ha* not adopted such provisos W in v 
Slate, Sup Cl Op No 1693 I File No 
3516). 577 I*2d 227 119761 

Advice to arrratee confused about 
right*. — Where an mn-ilel per«>n 
refuse* to aubmit to a hrrathalyier leal. 
Ihe administering olTiirr muat impure 
into llie nature of (he lelunal and. if it 
appeara lhal the rrfuaal la based on a con 
fliaion about the person* nghla. Ihe ufTirer 
muil dearly sdviv (hut person lhal Ihe 
nghla contained in Ihe Miranda warning 
do noi apply to ihr breathalyier eaamina 
Imn Graham v Slut" Sup Cl Op No 
240.11File No 41192). 033 I* 2d 211 < 1981 * 

Warnings o f consequence* o f refusal. While evidence of the warning* 
given regarding Ihe consequence* of 
rrfuaal In take n hrralhnlyirr let! may 
have twen relevant In I hr maue ol rnent 
res, Ihr slwrncr of more detailed warning* 
regarding penaltir* for rrfuaal did not 
deprive defendant of due pnxvaa or 
warrant a directed verdul of a(tpnttal in 
lu* favor Svedlund v Municipality of 
Anrhornge. Ct App Op No 301 iFlle No 
7Will. 1*71 I*2d 378 ilfHUt, run* Iruing
municipal ordittarHe 

Thia aectlon and AS 28.35 032 do  not 
conlrmplatr an evidentiary u*e of the 
fart of rrfuaal lo submit to a 
hrrathalyier teat. Fuller v Mumnpalily 
of Aru borage. Sup f t  Op No 1576 I File 
No 32121.574 I* 2d I2H5i I97M» 

Preservation o f hrralh *amplea. 
hue pr»eMclao*e ol th« Alu»ka t'onslilu 
lion rrquirr* pftwetulton lo make rrawn 
aide efforts In preserve breath sample or to 
lake other steps lo allow defendant In ver­
ify m u ll*  »n brratbalv/rr led Munir

ipalily of Amhornge v Serrano, f t  App 
Up No II.SiFdeNoa 6147.6724,67251, 
649 I* 2d 256 (19621 

Might to counsel before breathalyier 
teat. When a person I* arrested for 
(•Iterating n molor vehicle in violation of 
•lute or heal drunken driving ordinance*, 
and requests In contact an attorney, Ihe 
arrr*tre mtltk be afforded a reasonable 
opportunity lo do so lie fore bring required 
to decide whether or not lo auhnut lo a 
hreathalvier teal, and where arrestee la 
denied that opportunity, xuliArqurnlly 
obtained eviderxr. whether in form of leal 
rraulla or of refusal (o lake trot, rnual In- 
suppress'd Copelin v Slate. Sup Cl Up 
No 2617 (File Non 5453. 5708». 259 I12d 
1206119631 Ihe statutory right lo contact and con­
sult with counsel prior in being required In 
decide whether or nut to tuhmit to a 
brralhalyrer test ia not an absolute one, 
which might mvulvr a delay long enough 
to impair testing result*, hut rather a lim­
ited one uf rraaonahle tune and opportu­
nity lhal can be reconciled with the 
implied consent Matutr* t'opdin v Stale. 
Sup Ct Up No 2617 iFile Nue 5453, 
5708>. 259 I* 2d 12961)983)

A person suspected of driving while 
intoxicated had a statutory right locontacl 
an attorney ta-forr deciding whether or not 
to submit to a breathalyirt lest if i l l  he 
lequrstrd an op|*.rtunity to contact nn 
attorney, mid »2 ' granting the rrqueat 
would (H i t  involve a delay long rnough lu 
impair lest r«-«ults Svrdlund v Mumc 
ipalitv of Anchorage, Cl App Op No 391 
i File No 75HI i. 671 P 2d 378 11963)

A hrrathalyrrr eaam i* nut n “critical 
stage' nt which the constitution requires 
counsels presence Svrdlund v Munic­
ipality of Anchorage Ct App Up No 301 
i File Nu 758U .li7l I* 2d 378 i I9H.U 

While a defendant list a statutory right 
to contact counsel, where bw never 
requested an opportunity to contact coun­
sel and there was nothing in the tecurd lo 
show thnt the police affirmatively 
interfered with any attempt by defrmlanl 
to obtain counsel, lie was isH denied ngbt 
lo counsel Svrdlund v Mumci|Mlitv of 
Anchorage. Cl App Up No 39l«FilrNa 
758 |., 671 I* 2d 378119811 

Miranda right*. Defendants
(onstitulional eight* wrfr not vndatrd by 
not informing him of hi* Miranda nghta 
pn»r to asking him to takr a brrathalyfer 
nani Svrdlund % Municipality of 
Anchorage, f  I App U |. N-. Jtil »Fde No 
7581). n il I' 2d 378 i|**8Ji construing 
municipal law
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Videota|H- recording of defendant 
while a hrrathalyier examination was 
being administered to him and while he 
performed other sobriety testa, made at 
•late trooper headquarters following 
defendants am-al for operating a motor 
vehicle while under the influence of 
intoxicating liquor |now driving while 
inloiicatrdi, did not violate defendants 
right to privacy under Alaska Const , art 
I. 4 22 Palmer v State. Sup Ct Up No 
2092(File No 3651 i.604 P 2d 1106(19791 

Ih e  Implied Consent Statute waa 
intended to provide an exclusive 
method for obtaining direct evidence 
of a suspect’s blood alcohol content, absent 
his or her exprcaa consent to the use of 
some other form of testing Anchorage v 
(Jeber. Sup Ct Up No 1824 (File Noa 
4016, 4037, 3827, 40461, 592 P2d 1187 
1)9791

No other chemical teat allowed after 
breath teat refused. — The express lan­
guage of AS 28 35 032(a). coupled with the 
legislative history of the Implied Consent 
Statute, lead* In the conclusion thnt in 
enacting the Implied Consent Statute the 
legislature intend d  that once u breath 
lest had been refused no other chemical 
1**1 would be allowed Anchorage v Gebcr, 
Sup Cl Up No 1824 IF *e Noa 4016. 
4037. 3827. 40461. 592 P2d 1187 11979)

In prosecuting a charge of operating a 
motor vehicle while under the influence of 
intoxicating liquor Inow driving while 
Intoxicatedl, law enforcement official* 
cannot utilur the results of a hlood alcohol 
teat, when the blood used in performing 
Ihe teal wa* extracted from the unused 
against hi* nr her will, after refusal to »ub 
mit to a breathalyier examination 
Anchorage v Celier. Sup Cl O p  No IH24 
(File No* 4016, 4037. .1827, 4046). 592 
P. 2d 1187(1979)

Coe o f  search warrant. The implii-d
ronwnl statute doe* not constitute an 
affirmative prohibition against Ihe inde­
pendent mean* of using a search warrant 
to obtain a sample of blond from a prr*un 
who ha* rrfused to submit to a 
hrrathalyier lest after bring arrested for 
an ofTense arising from an net committed 
by him while driving under Ihe influence 
of intoxicating liquor Pena v Slate. Ct 
App Up No 245lFile No lit M>, m »I |*2d 169(198.7)

IJmitallon for purposes other than 
DWI proaecutlona. AS 2H i M ' I J  . h  
cannot la- rrwtnrted lo apply solely lo 
driving while intoxicated prosecution*, 
and to Ihe extent that the statute, by 
providing that a chemical le#t shall not In-

given'' following u brenthdyrc-r refusal, 
affirmatively limits the manner in wlurh 
evidence of intoxication may lie obtained. 
lU  lunitahon muat apply with equal force 
in all prosecutions "arising nut of acta 
alleged to have been ciiiiimith-d while the 
defehditnl wn* operating or driving a 
motor vehicle while intoxicated" Pens v 
State, Cl App Up No 245(FileNo 61741. 
664 P 2d 169(1983)

Tin* section does not apply just to the 
ofTense of driving while intnxiraled hut 
also lo any ofTritae which arose out ol acts 
which were committed while ii (arson waa 
driving while intoxicated pears v Slate. 
Cl App Op No 309 I File No 67831,672 
P 2d 903 119831 

"Chemical teal" means any chemical 
teat — The language of AS 28 35 032(a) 
stating that nRcr refusal to submit to u 
test of the breath, "a chemical test shall 
not he given," mean* any chemual test lie 
it of the hreath. blood, urine or otherwise, 
and not just a chemical test of the hreath 
Anchoragev (Jrlier, Sup C l Up No 1824 
(File Noa 4916. 4037. 3827. 4916). 592 
P 2d IIH7 119791

Defendant should be permitted to 
cltrrk the aprclflr ampoules used In 
hia breathalyier test. Ltudcrdale v 
Stale, Sup Cl Op No 1254 (File No 
2761). 548 P 2d 376 U976I 

Since they could Ire evidence o f pro­
priety o f teat The test and reference 
ampoule* could Is- probative evidence of 
the propriety or impropriety of the 
brVAlhaly/cr test Liudcrdah- v State. 
Sup t ’t Up No 125-1 (File No 276l),548 
I* 2d 376 119761 

Denial o f  right to analyie compo- 
nenta is reversible error. Where 
defendant wus charged with oja-rnting a 
motor vehicle while intoxicated, denial of 
the right to make an analyst* of some of 
the component* of the hrrathalyier 
maihiiir. that »* tu*a%. to"cr<M*examine" 
the results cf the lest, would In- reversible 
error without nnv nerd for a showing ol 
prejudice It would la- a denial of ii i ight lo 
a fair Inal, and a fair trial i* essential to 
nITording all accused due procraa o| law 
luiuderdalrv Stale. Sup Ct Up No 1254 
I Kile Nn 27hD. 548 P 2d :I76 l|V76l 

Discretion o f dialrict court properly 
exercised in requiring production of 
nmpnulra uw d in lirm lhaly irr teat.
Srr l^mdrnlale v Slate, Sup Ct tip No 
1254 • File No 27611. 548 I* 2d 176 • 1976) 

District rourt wa* correct in aup- 
pressing results o f breathalyier teat 
where atalr unable to produce 
am|M>ulea used in teal See l^iuderdale
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v Slntr. Sup ('I Op No 12M (Kill* Nu 
m i  I. MB I’ 2d 376 0976*

Hule «nnounrc<l (rn rm lly  to have 
|jro*prcliverffecl but also to h a tr  pur- 
lU lrtlron c llv r effect, -  See luiuderdule 
v Stott*. Sup Cl Op Nu 1 ( K i l e  No
m n .  mb i* aa .1761 unfit

Applln l in Nelson v Slotr, 13 App Op 
No 129 (Silt* Nn 62221, 650 l»,2d *126 
II9H2I

(Juolttl to Simpooii * Municipality of*

Anchorage, <U. App Op No 67 I Kilo Nno 
4945, 4916. 52881. 615 I* 2d 1197 I HMD I; 
l.und<|ui>t v Department of I’uli Soft'ty. 
Sup Cl. Op Nu 27611 File No 70751.674 
I* 2d 7 8 0 119B3I; dcnwn v Stole. Cl App 
Op No 271 I File No 74881, 667 I’ 2d 188 
1198.11.

Cllrd in Coletnnn v Slate, Ct App Op 
No 229 IFlle No 72151. 658 I* 2d 1364 
(19611.

Collateral reference*. — 60 C J S ,  
Motor Vehicle*. « 164 16 

Duty of law enforcement ofTtcer to olfer
*u*|H*ct chemical aohnety teat under 
implied conaent low. 95 Al.K3d 710

See. 28.35.032. R efusal lo su b m it to chem ical test, till ITu person 
under arrest refuses the request of a law enforcement officer to submit 
to a chcmirni test under AS 2B.35.031la), after lieing udvised by the 
officer thnt the refusal will, if that person wus arrested while operating 
or driving n motor vehicle for which a driver’s license is required, result 
in the denial or revocation of the license or nonresident privilege to 
drive, that the refusal may be used uguinst the person in n civil or 
criminal action or proceeding arising out of un act alleged to have been 
committed by the person while operating or driving a motor vehicle or 
upending an nircrufl or a wutercraft while intoxicutcd, and that the 
refusal is a misdemeanor, a chemical test shall not lie given, except us 
provided by AS 28.35.035.

(It) tRepented, S 25 ch 77 SLA 198;) I
(c) I Re pen I ihI, § 25 ch 77 SLA I'M ) I 
Id) IReitenled. $ 25 ch 77 SLA 1983.1
(e) The refusal of a |M*rson lo submit to a chemical test of breath 

under (a) of this section is admissible evidence in u civil or criminal 
uction or proceeding arising out of an act alleged lo have been 
committed hy the person while operating or driving a motor vehicle or 
operating un aircraft or watercraft while intoxicated.

(0 Refusal to submit to the chemical test of breath authorized by AS
28.35 O.’llln l is a class A misdemeanor.

tgi Upon conviction of a person under this section, the court shall 
impoBe a minimum sentence of imprisonment uf nut less than 72 con­
secutive hours and u fine of not less thun $2511 if the person has not 
been previously convicted in this or another jurisdiction of driving 
while intoxicated under AS 28.35.030or another law or ordinance with 
substantially similar elem ents or refusal to submit to a chemical test 
under this section or another law or ordinance with substantially sim­
ilar elements. Upon conviction under this section the court shall 
impose a minimum sentence of imprisonment of not less than 20 con­
secutive days and a fine of not less than $500 if, within Ihe preceding
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10 years, the person has been previously convicted once in this or 
another jurisdiction of driving while intoxicated under AS 28 351130 or 
another law or ordinance with substantially similar elements or 
refusal to submit to u chemical test under litis section or another law 
or ordinance with substantially similar elements. Upon conviction 
under this section the court shall im|si.se u minimum sentence of 
imprisonment of not less than 30 consecutive days und a fine of not less 
Ihnn $1,000 if, within the previous 10 years, Ihe person has lieon 
previously convicted in this or onolher jurisdiction of more than one of 
the following ofTenses or has more thun once been previously convicted 
of one of the following offenses: 111 driving while intoxicated under AS 
28.35.030 or another law or ordinance with substantially similar 
elements; (2 ) refusal to submit to n chemical lest under this section or 
another law or ordinance with substantially sim ilar elements. The 
execution of sentence mny not be suspended nor may probation lie 
grouted except on condition that the minimum imprisonment provided 
in this section is served. Imposition of sentence may not he suspended 
if the oftense involved driving a motor vehicle for winch a driver’s 
license is required, the person's driver's license shall he revoked under 
AS 28.15.181. In addition, the court shull order, und n person convicted 
under this section shall undertake, for a term specified by the court, 
thnt program of alcohol education or rehabilitation that the court, after 
consideration of any information compiled under (hi of this section, 
finds appropriate. The sentence imposed hy the court under this subsec­
tion shall run consecutively with any other sentence of imprisonment 
imposed on the committed person.

(hi Except iih prohibited hy federal law or regulation, every provider 
o. ifn tm e n l programs to which persons are ordered under igl of this 
section shall supply the Alaska court system with the information 
regarding the condition nnd treatm ent of those persona os the supreme 
court may require by rule. Information compiled under this subsection 
is confidential nnd may only lie used hy n court in sentencing n | k t s o i i  
convicted under (gl of this section, or by mi officer of the court in 
preparing a pre-sentence report for the use uf the court in sentencing 
a person convicted under (gl of this section.

(il A |iersnn who is sentenced lo imprisonment for 72 consecutive 
hours under Igl of this section nnd who is nut released from imprison 
merit after 72 hours may not bring an uctiirn against the stale or a 
municipality or its agents, officers, nr employees for damages resulting 
from the additional period of confinement if 

111 the omploype or employees who released the person exercised due 
care and, in releasing the person, followed Ihe standard release proce­
dures of the prison facility; und 

(21 the additional period of confinement did not exceed 12 hours 
(j( For punsises of this section, convictions for both driving while 

intoxicated and fur refusal to submit lo a chemical lexl ill breath under
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AS 28.35 031ml, if urising oul of a Kinglo transaction nnd n single 
arrest, oreconsidereil one previous conviction. t§ 1 ch 83 SI,A 1969; am 
5 28 ch 71 SLA 1972; nm 15 12 ch 129 SLA 1980, am S 17 ch 117 SLA 
1982; am S§ 17 — 20. 25 ch 77 SLA 1983)

Effect o f amendment#. — The 1980 
amendment. in •ubwection (a*. inserted ihe 
language beginning "and (hut III** refusal 
rimy” and ending "under Ihr influent*- of 
intoxicating liquor”, in aulwectlon ihi, 
Inserted "or driving" in ihr firal sentence 
nnd in paragraph i l l  and “or opr role'* in 
the first sentence. in »ul»M-<tton ic). 
inserted 'or drive” in the last sentence, 
and in auhaeclion «d» inserted “or driv ng" 
nnd Mihatituted "denial of' for "denial or " 
The : mendment also added sulwection • 

The 1982 amendment, in subsection 'oh 
inaerted "if that person wan arrested while 
nperat ing nr driving a motor vehicle.” sub- 
atituted license or nonresident privilege 
lo drive’ for "licrnae and" and "motor vehi­
cle or operating an aircraft or n watercraft 
while inluiicatfd. nnd that the refusal •* a 
mindrmeanor" for "vehicle under the influ­
ence of intoxicating liquor," and added 
"except an provided hy AS 035" la 
the end, in subsection (hi, substituted 
"intoxicated" for "under the influence of 
intoxicating liquor" in paragraph • l * and

inserted "or nonresident privilege to drive 
and that Ihe rrfuaal in a misdemeanor" in 
paragraph i2». in sutwrction «d*. deleted 
"within two yearn previoua to hia arrest” 
following "AS 28 35 0 3 1" and inaerted or 
of refuaal to submit to n ihnmral lent of 
breath under thia aectlon” and “or revo­
cation"; in subsection I el, substituted 
"motor vehicle or operating an aircraft or 
watercraft while intoxicated" for “vehicle 
under the influence of intoxicating liquor" 
at the end. and added auhaecfioAt (0 -lit 

The I983 amendment in aubaectlon 'ah 
modified the internal rrfereiKe following 
"auhmit to a chemical lent," inaerted 'Tor 
which a driver# license it required" 
following "driving a motor vehicle." and 
deleted "suspenitonpreceding "denial or 
revocation", repealed subsections tbl, Id, 
and fd». in subsection if». revised the inter 
nal reference, rewrote subsection ig», and 
added aulMtection Iji

legislative history reporta. — For 
report on ch 71. Sl.A I972 ilflCSRD 381 
am III. nee 1972 llouae Journal, p 898

NOTES TO DECISIONS

Editor’a notea. — Anchorage v. IJeber, 
Sup Cl Op Nn 1824 i Kile Noa 4016. 
-IIM7, 3827. 4l)46l. 592 I’ 2d 1187 119791, 
i iled in the notea below, waa derided prior 
In Ihe enactment id AS 28 J6 015, which 
authorire* the administration of ii chcmi 
ml teat without consent in certain circuiii 
Ntancea lo determine Ihe amount of alcohol 
in breath or blood 

PurpoM* of section. Thia aeition. 
which d im  la the Dejwirlnieill »>f Tuhlic 
Safety to auapend or revoke the licrn*ea of 
thoar who refun* to aubmit lo a 
brrnlhanalysis. la nu-fely an internal 
operating procedure that provid*-a n 
sanction for thoar prisons who refuse lo 
auhmit tn thr tc«l in order to compel 
aubmiaaiontoate*! that provide evidence 
of intoxication, and although tin* aevtlon 
may have the effect of keeping the pw li 
rafe from drunk driver* by suspending the 
licenses of tUx* who refuse Ihe leal, tliia 
waa not rn intended aiututory purpoae 
l.umtquiai v Department of |*Uh Safety, 
Sup Ct t \> No 2763 lEile No 7U76). 074 
I* 2d 78ft i IVK.1i

Thr Implied Conaent Statute waa 
intended to provide an cxrluaive 
method for obtaining direct evidence 
of a suspect's blood alcohol content. abss-nt 
hia or her eiprrnn conaent to Ihe Use of 
eome other form of traling Ancbornge v 
fvelier. Sup Ct Dp No 1824 lEile Noa 
4016. 41)37 . 3827. 4<MC*. 592 I* 2 J 1187 
119791

Conatitutiunality of aubaection If). 
Subsection tO of thia arrtion i« reaaonahly 
related to Ihe public purpvse of obtaining 
evidencr of drunk driving Jeftarn v Slate. 
Cl App Dp No 271 <Kale No 7488». 667 
I*2d IHMil9M.il

Sulueclion <ft of thia arrtion la aulTi- 
ciently analogou* to a atatute punishing 
concealment *J evidence auch aa AS 
II 56 610 to satisfy suUtantive due pro 
( m  Jrnwn v State. Ct App Op No 271 
l Kile Nu 74881.6«7 I* 2d 188(1981)

Sulwection ift »f thia aectlon d*ves n«*t 
violate thr prohibition againal cruel and 
unuaual punishment aince imposing pun 
labinenl for rrfuaal to take a Im-ilhnlwiT 
test serves thr Irgilimale public goal* of
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deterring am b conduct and rnauring tbat 
auch conduct will not benefit a defendant 
and the penally dura not reault lli aub 
pvting a defendant to puniabrnrnt out of 
proportion to the conduct in which he haa 
engaged Jen«en v State. 1*1 App Op N*i 
271 I Kile No 74881.667 I’ 2d 188 119831 

Punishing a rrfuaal to taka a 
breathalyier teat hrara a fair and suhataii 
lial relation to Ihe legitimate govern 
mental objective of gathering evidence of 
pnaaible drunken driving and doea not 
deny equal pmtrcf inn Svrdlund v Munic­
ipality of Anchorage. (*l App Op No 301 
I Kile No 7581). 671 l»2d 378 UlMli. 
conatruing municipal pruviamn nearly 
identical to suhsectum (ft of thin orction 

Miranda rights. Drfendnnl •
constitutional nghla were not violated by 
not informing him of hia Miranda nghla 
prior to asking him to take a l*reathalyrer 
exam Svrdlund v Municipality uf 
Anchorage, t'l App Op No 1011 Pile Nu 
77*81). 671 l» 2d 378 'I98J). conalru.ng 
municipal law 

No other chemical teat allowed after 
breath teat refuted. The eapreoa Ian 
guage of aubaection tat. couple*) with the 
legislative history of thr Implied Consent 
Statute, leada to the conclusion that in 
matting the Implied Consent Statute the 
legislature intended that once a hreath 
leal had been refused no oilier chemical 
lest would!**allowed Anchorngrv ( ir ln , 
Sup Ct Dp No 1824 l Kile Nm 4016. 
4037.3827.4046), 592 P 2d 1187 11 6 7 9 ) 

The language of thia section providing 
that, upon a prr*»n'a refusal to submit lo a 
chemical teat of his hrrath. "a chermnil 
teat shall not br given." means that taw 
enforcement officials are precluded (mm 
performing other chemical teals in order lo 
determine whrlher alcohol is present in 
the person's blood Anchorage v iid»r . 
Sup t'l Op No 1824 • Kile Nm 4016. 
40.17. 3827. 40461, 5*2 I* 2d 1187 I Iff?f#i 

In prosecuting a t lunge of oprrating a 
motor vehicle while under toe influence of 
intoxicating liquor ln«*w driving while 
inloiicalrdl, law enforcement oftiiuU  
cannot utilire the results •*) a hhssj ahnhol 
test, when the bloud u»rd lit |*rrf»rmmg 
the test was extracted tmm the accused 
against hia or tier will, after refuajl to sub 
mil to a brralhalvrrr examination 
Anchorage v Oftvr.tfUfl t i Dp N.. IM24 
iKile N«*s 4016 40.17. 3827. 1046* 592 
I* 2d 1187 119?9»

"Chemical test" means any chemical 
lest- The language of suture Huu 
stating that after refusal lo submit to a 
teal of the hreath. "a chemical tr«t shall

not )■• given." means any chemical test U- 
it of ihr breath, hhs*J. urine or nlhefwur, 
and nut |Ua| a fhemiial lest of thr l.frell. 
Amhoragrv Ik  U r  Sup f t  Dp No 1821 
• Kile Nos 40)6. 4037. .1827. 4«Miu 592 
I* 2d 1187 119791 

There la no due process requirement 
that a person In- advised of the right lo 
refuse lo submit to a brealhalyrrr rixm 
mat ion I’slmer v Stale, Sup t't Dp No 
2002 (Ft I* No 36511.804 P 2d 1106 • 1979) 

While sulwertion of this section 
prrJuhits the giving of any other Most test 
when the person arrrsl«d refuses lo sub 
mil to a hrcMthaly/rr eiammalion. it d*ws 
not otherwise grant or rrcognifr a right on 
Ihe part of the arrested person In refuse 
that eaainmativn Calmer v State. 8up 
Cl Op No 90031 Kile No .1651». 604 I* 2d 
I loft 119*91 

Night to refuse- teat is only to protec t 
against forcible submission to leat. 
The right of refusal contained in aul«*c<c 
lion ia) is to only protect an individual 
from bring phyauallv forced lo submit to 
the test Stale v Nraoe, Superior t'ourl, 
l«l dud Dist . t  r No 72 21« 1972)

There la no right Involved requiring 
assistance of rounarl. The right in 
refuse to lake the brralhalvrrr test under 
aulsvestion lai i* mil* to pmiret a person 
finni heing phv«iraliy forced lo submit to 
the test, and suwr there is unpln-d emisent 
to the lest under AS 28 35 till, then* is no 
right that can Is* knowingly waived which 
would requite the assistalKr of tounw-l 
State v Nr.ise Ssqienor t!ourt, 1st Jud 
|li*t . I r No 72 23)19721 

Ihe results of the* brralhaly/rr teat are 
rvinlestinMiiiial in nature, therefore the 
provisions of Miranda v AriMna .Pit |l  S 
436. 8 0 S  t ’l 1602. 161, Ed 2d i.9 |. Hi 
A I. f( Id 974 • I'.8 i6 i tin not ap|dv State v 
Net or. Superior Court. 1*1 Jud I hat Cr 
No 72 2 1 11972i 

Whe a driver (gwratrvl <i rm*t**r vrhule 
in I fie Stale of Ala«k.i and wa» lawfully 
arresled for oprrating a motor vehicle 
slide under the influeme of intone sling 
(itjuor, such driver bad tsv nglil to refuse 
taking I he firraihalycer lo t . and su«li a 
I rat ike* |io| «i«date all individual's fight 
••gain-1 w If ohfimoiation Th« trfvfr, Ihr 
alwrmr cuofiwl i« I mmaterial sirwe the 
driver had no nghla whirli tuunsrl might 
have aoaisled him IH as^rrling Stale v 
N'raw Super nit Court Ist.lu l Dial . Cf 
No 72 21*19721 

Itlghl to counsel l»eforr hreathalycrr 
teal. When a |r i « 4i i- u»i»-i*d f.a 
vprfatmg a in»tif vrlmlr in vi>dat«>ai of 
stale or heal drunken driv ing orehnam* •
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*r.d request* lo contact an attorney. the 
arir*tee must I* afforded ■ m iM llbU  
op(s>rf unity lo do So hrforr fe-.ng rrquired 
to decide whether or not lo submit lo a 
breathalyser Uat. «nd where arTrstre •• 
dem--d lhal opportunity, aubseqoenlly 
obtained evidence. *helher in form of lest 
multa of of refusal lo lake lest. rmj*t I* 
suppressed Ccqwlin v Stale, Sup I'l (Ip 
No 2417 iKila Noa 4443. 47llHi. 249 l» 2d 
1206 »I9K1»

Thr statutory iijchi lo contact and con­
sult with counsel prior In being required lo 
decide whether of not lo submit to a 
Ueathalyrrr **•! is not an ahulut* on#, 
which might involve- a delay Ion* enou*h 
to impair testing rraulla, bul rather a lim 
»tes| on* of reasonable tune and opf*»r1u 
mly lhal can he reconciled with Ilia 
implied consent statute* Copelin v State. 
Sup Ct Op N« 2617 I Kile Noa 4443. 
47on• 259 I’ 94 I2tr.iliw.1i 

A prison auapected of driv in* while 
intuticated had a statutory n*hl lo contact
an allocney M ore decidin* whet net or n**t 
to submit lo a brrathalvrrr teat if it* he 
requested an opportunity In contact an 
attorney, and (2* granting the request 
would not involve a delay Ion* enou*h In 
impair tes» reaulta Svrdlund v Muntc 
ipality of Anchorage. Ct App Op No 301 
iKile No 75611.671 I* 2d 37ft I I9 tf  t 

A brealhalyrer riam  la not a "critical 
stage" at which Ihe constitution require* 
counsels prr«rncr Svrdlund v Mumc 
ipalily of Anchors*#. Ct App Op No 301 
iKile No 74ft11. 671 I* 2d 178 ll9H.1i 

While a defendant has a itatutory n*Sl 
lo contact counsel, where he never 
requested an opportunity to contact cuun 
sel and there was nothin* in the record to 
show lhat I lie p.lire affirmatively 
interfered with any attempt hy defendant 
Itvifdain counsel, he was not denied ri*ht 
to n»unsrl S*eJ*und » Municipality of 
Amhorsp- t'l App tip No 301 <Kile No 
7561». 671 I' M J ?6 i I'lM i 

Analysis uf AS 26 14 O il and this aer 
lion demons!rales Ihe legislature# mien 
I Km lhal drivers lie considered lu have 
consented lo a chemical lest for 
drtrimuun* Ihe alcohol coOlenl of Ihcir 
Maud and lhal refusal cm Ihe driver a |Mrt 
lo vubmil In such a lr*l will trigger certain 
•leiil.ed<on*^|iifmn Wirt s Slate.Sup 
Cl t i|t S'.. 1591 'Kile No .15161,477 1* 2d 
t i l itUlfti

As ll»e sop ftie  court anatvrr* Ihe Irg 
islslure s intent in mat tin* AS 26 1.5 II It 
and Ihis sec d  m ihe sections M lMdf ih »* 
the ofwraluc of a m-d.f vehicle in Alaska 
haa consented In chemical I eels uf hi#

bloods alcohol content and lhat after Ihe 
arrested operator refuses to IsVr the chem 
ical lest. Ito must I* advised of Ihe C«U» 
qoencrs flow in* from hit (ont'roplated 
refusal ’Ihe arrestee muat !«• |* rmitted to 
reconsider Ins refusal in light of that infor 
mat ion Win v State, Sup Ct tip No 
1493 iKile No ,14161. 477 I* 2d 227 • 197Hi 

Statutes da not eiplicilly *r ant right 
to refuae teat. Neither AS 2615 011 
nor subsection til of this section e split Ml v 
*ranta or reeognue* a n*hl on the |miI of 
an arrestee lo  fefuar to take a breathalyier 
teat Win v Slate. S ip ( I (>p No 1493 
I Kile No .1416*. 477 V 24 T i l  I |97ftl 

Nor do they impoar a duly upon the 
arresting officer to ad via# Ihe driver 
that he haa tha ri*hl to rrfuae to take 
the lest W in v Stale. Sup t'l <>p No 
1591 iKile No 34l6i. 477 I* 2d R 7 II9 7 6 I 

Neither AS 2ft 3 4 Oil nor thia section 
require* that Ihe arrested opera lor be 
advised he haa the N*hl to refuse to take 
a chemical test for Ihe puryawe uf 
delertninm* live alcutel content c2  his 
blorsf W in v State. Sup Cl (>p Nu 1493 
iKile No 3516*. 477 VIA 227 il!l7H» 

Although several state* havr choaen lo 
provide that the arrestee has a right lo 
refuse In take a breathalyier teat and. fur 
thee, lhat Ihe arresting officer must 
inform him of auch right. Alaska's legists 
lure haa n<.t ad >pled such provisos W in v
Stair. Sup Cl Op No 1493 ifkW Nu 
34141.677 I*2d 22711976*

And the supreme court would not 
imply a requirement that an arrestee 
he advised lhat he has the right to refuse 
lo lake a hrralhalyfrr test W in v Slate. 
Sup l ‘l tip No 1493 iKile No 35161.477 
P 2d 2 2 7 119761 

tiiven the a b sen ce  uf a specific require 
menl that arrestees he ad vised of a right to 
rvfuw lo undergo live chemical test, it 
would le  inappropriate fur this court lo 
engraft such a requirement onto AS 
26 350 3 I Win v Stair Sup Ct Up No 
15911Kile No 3516*. 577 I' 2d 227 11976* 

Tins section Mtmi to require lhal there 
at least le  a reasonable attempt to c«*m 
mumcate to a defendant the o>nw*|urrMr 
c2 a failure tu lake I hr brrathalyrer eiata 
l nal ion Williford v Stale. Cl App t>p 
N.» i i n  . h i r  N.. 4 9 9 9 b  9 4 3  P  2d t i t  
• 1962* Alw* u e  now AS 2 f t 3 5 0 l l t f l  
requiring an offWer lev ad vise «n cunsr 
que nrr* of lifu u l

This wee lion clrart) ronlrmplatrs a 
w arnin* uf the *pe« ifted c o«*rquefKc* 
attendant upon a refusal- White rvt 
dervcr of Ihe warnings given regarding the 
consequence* if  refusal to take a
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brealhalyrer test may havr Iren relevant 
to the issue of mens rea. Ihe alwrtvee of 
more detailed warning* regarding penal 
lie* for refusal did not deprive defendant if  
due pngr** or warrant a direc t«d verdict of 
acquittal in hia favor Svcdlund v Mumc 
Ipalily of Anchorage. Ct App ftp No VII 
I Kile Nu 74611. 671 P 2d 376 1196.1*. 
construing municipal ordinance 

No privilege against aelf Inrri- 
minalinn — A refusal lo take a 
blood alcohol test, after a police officer has 
lawfully requested II. Is not an ad  coerced 
by Ihe offWr. and thus is not protected by 
the stale oe federal privilege against 
self i nm mi nal ion Svcdlund v Mumc 
ipalily of Anchorage, Ct App (Ip No Kll 
iKile No 7461 h 671 I* 2d 376 f|9(U*( 
construing municipal provision 

I'urpn*# of jubaeetion <r> The 
purpose uf the provision in #u tweet ion le* of 
thia section, that evidence of refusal to 
submit to s Lrrathaly-frr lest is admi<wcMe 
at trial if the defendant waa lawfully 
under arrest fur driving while intoiKaled 
at Ihe time of hi* refusal, is to assure that 
individuals arrested for driving while 
inlosicaled do not benefit frwn failure to 
comply with the requirements of Alaska * 
implied censent statute. A.H 26 15 (LI I 
Coleman v State. t*l App tip No 229 
iKile No 72l5i. 646 V 2.1 CMlf 1196.11 

Admissibility o f evidence of refusal. 
Even though thia section makes Ihe 

refusal to take I lie (qrathalyief eiamina 
lion admissible, it dor* not make I lie 
refusal admissible without regard lu the 
other evidence rulea, and to he admiwuhle, 
evidence of refusal is required lo I* 
relevant, and the probative value of ll»a 
evidence should not le  outweighed by its 
periodici*l impact W'lllifurd v .State, Ct 
App I >p No 1461 File No 44nfti. 943 I* 2d 
339 119621 

Whether evidence of a refusal to take a 
brealhalyrer elimination la admiMihlr is 
committed to the discretion uf the Inal 
court Willifr/cd v Slate. C | App tip Nn 
146 iKile No 59661. 651 V 2d .119 I I'm ;.

Ibfrndsnl's rrf u*al to lake Ihe 
brealhalirer teal dnl not give rise to a 
cnn*t it utMna I ctaim of privilege sener even 
assuming the breslhstyter refusal could 
have been deemed to havr anmuntrd to a 
testimonial statement, this statement 
riNild not propelly have Iwen (' iKidrrrd 
|irivileged vifor defendanl hsd no Itgjl 
right to make it Coleman v Male. Cl 
App l»r No 229 • Kile Nu 7214* K5nl'2d 
1364 *19611 

Ity ita holding that admission >2 eti 
dervre of defendant a frfussl to lake a

brrathalyrer te%l did not violate defrn 
•l.int • cnnvtitutional right agsin«t 
•elf incrimination thecimrt did mg mean 
tu irvdnate that evidence of taralhslvrer 
rrfusals taper se admissible in all casr^ sv 
with utlief type* of circumvlanlial evi 
dence sdmivftibility cd Uesthslyrer 
reftiMls sl*o»il 11** determined pursuant to 
Evidence ftulew 401 4«tl, on a esse byesve 
basis.by weighing pfidwtivr value sg*mvt 
piterilisl foe unfair prejudice Cob man v 
Slate.( t App lip Nn 729 'KilnNo 7215. 
6**6 I ' 2d 1364 i I9 6 .l i  

tlfflrer must advise arrestee 
confused about rights. Wbert .m 
arrr«frd pervon irfuvrs to submit In a 
brrathalyrer lr%t. tiie administering .fTi 
rrr must inquire into Ihe nature of the 
refusal and. if it apprar* lhat the refusal M 
liased on a confusion shout tlie |*r**n's 
rights, the .dficer must clear I v advivr that 
prraon that the rights contained in the 
Miranda warning do not a|^4y to the 
lirealhalyirr eaainmslion t.raK«m » 
Stale. Sup Ct tip No 24h1 iKile Nn 
4092*. 611 I*2d 211 *1961* 

llut burden on arrester tu show run 
fusion in far ft. Where defendanl M W
ut refuvevi to vuluiiil to a bfrstiislv/n tr»t 
Iwsrd on a confusion als*ut tier rights, the 
liurdrn was on the defendant to show that 
•he was in fact tonfuwd tirahsmv Stale 
Sup Ct tip No 2KI11 Kile No 44*92*. 611 
I' 2d 211 * 1961 *

Kvidenrr o f ref• sal lo  take Ihe 
hreathalyier was not error s h o e  the 
evidence did havr |sMsii>le prot'ative 
value Willifofdv Stale. Cl Aj^> lip Nu 
146 I Kile No 49661, 651 I* 2d 339 11962* 

Admissibility of rhemiral le«| taken 
for diagnostic purposes. Where a 
hhnd lest was administered for nwdosl 
diagnostic pltpnev inde|wndrnt f  I la- 
|"'lice. tlie hhraj lest is adniisaihle as evi 
dence even though Ihr defrftdaM Its* 
p«rv|.*u»lv tvfuvrd I*, submit I*, a 
bfralhalvrrr rtami nation N iU s . v 
S ta te d  A n -  ( ip  N o 129(Kite-N o 6222* 
64t» I ' 2d 42ft 11992* 

i 'a e o f search warrant Ibr imp*»«-l 
consent Statute d*«^ not lonat.liili an 
aftirmative juohtlalfm aga.nu iu  I mb 
prndri. means i f  using a mskIi wail cut 
lo obtain a sample >f No«l fr.an a j* f«-n 
who has tefiiard to •ubool t« a 
h r i lh a lp r i tr*t after feing «irH «d  I<1 
an uffenvr arising Ir.sn an a*I <«aimult»d 
by him while driving urvdef (he influence 
of int.’I » a*M g Imjw« t’ena v Male, t 'l 
Aw trp No 244 • Kile N«s 4 l ? |i . t a f  I 'N  
l<y>il1HUi
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l>ul v lo pulilic. 'flu* wtlion il**-# no! 
trraf# • *tu(v th«- Iftrpjrtntrnt of I’ul.lu 
Safily lii«aid ill# which. if
I «*w<hH ran furin Ihr h**i* of * civil 
arliun for i.r*li»crfwr again*! Ihr drpart 
mrnl l.iirwfcjwiat % Ivpartmmt of l*tib 
Safrtr Sup n  Dp No 276:1 iKilr No 
7075». n74 r 2d 7hoi|!JMi 

I imitation for pur|x>wca o lh rr than 
DWI pn>•*■<-uIlona. AS in W0.17ial 
cannot hr iralfKtnt l« apply aoDly lo 
driving while inlniicalnt pfoarcutiona. 
and to thr ralrnl lhal ihr alalulr, hy 
pro*hjmg lhal 'achrmical tral *haM n*»l tw 
Riven" following a hrralhalycrr rrfuaal,

a fh r in a h v r ly  lim it*  Ih r  m anner in which 
rv id r tK r  o f inloKKalMrfl may la* nhUnw d. 
ila  lim ila lio n  m u*l app ly «*ilh rr |u a l fo r rt 

in  a l l pcuarcitHon* “ ar«*mg ou l o f  a<D 
a ll r g rd  to  h a v r Iw rn lom m it lrd  w h llr  Ih r  
d r frn d a n l » * *  «»prfaling o r d riv ing  a 
m o lo r vehicle w hile m lo a ic a tn l" I 'rn a  v 
S ta ir .I‘t App Dp No 245lK iDNo OI74I. 
664 I* 2d 169 «l!Mlif ormer auharction llil conalrurd 
Srr (iraham v Stair. Sup I’l Dp No 
24031Pile No 40921.633 I* 24211 »I96D 

1'IUtl in Wllaon v Slalr, ('I App Dp 
No 356 iKilr Nc- 7521. 7520. 7633».
I* 2d 11964'

lo lla trra l rrfrrrnrra. 7A Am Jur
2d. Automobile* and High«*ay TrafTic 
M I22ln 1.12. 141 

60(* J S . Motor Vthiclro. I inf Iff.01A 
I* J S Molor Vrhiclr* I 5U.li l»

Hnpjiring auhmiMinn to phv tical ru m  
matron or tml a* violation of 
cvmAtiluimnal right*. 25 AI.R2d 1407 

AdmiMihilily in criminal ca*r of rvi 
dcixe lhal accuarvl fefww-l |n *uhmi! In 
arfirntifW leal tndrtrrmmr amounl >>f alro 
hoi in *>*trrn. H7 AI.M24 370. 2*. AIJC4Ui 
1112

Su»prn*M>n or rr*«alion of driver* 
Itrrnar for rrfuaal lo take auhnrly U*l, K6 
Al H2d 1064 Knjur«i Ifffof* *uhmiltmg In chemical 
wJuirly leal lo rommuniralr with (ounwl 
»* rrfuaal lo lakr leal 97 Al-H-M I''*-' 

Kr«|ural for prior admmiatratmn «•! a*Mi 
lional leal a* conatituting refuwl In »ul» 
mil lo chrmical aohriety I rat under 
implied cvnarnt law. pn Al-ltwj 572

Sec. 28.35.033. C h rm ica l nnnlyrrls o f blond. (n> Upon the trml of 
ii civil or criminal action or proceeding arising out of nets alleged to 
have heen committed by u | tenon while operating or driving a motor 
vehicle or operating an aircraft or a wotcrcratl while intoxicated, the 
amount of alcohol in the person'* hlood or hreath at the time alleged 
shall give row to the following presumptions:

i l l  I f  th e re  w as 0  05  |>ercenl o r less hy w eig h t of alcoi.ul in  th e  
p e rso n 's  hlood. o r  5 0  m illig ra m s  or less o f  alcohol per 100 m illil i te rs  o f 
th e  perso n 's  Mood, or 0  05  g ra m s  o r less of alcohol per 210 li te rs  o f  th e  
p erson 's h re a th . it sh a ll  he  p resu m ed  th a t  th e  p erso n  w as not u n d e r  th e  
in fluence  of in to x ica tin g  liq u o r.

i2 i If th e r e  w as in  excess of 0  05  percent but less than 0  10 percent 
by weight of alcohol in the person's blood, or in excess of 50 hut less 
than 100 milligrams of alcohol per 100 milliliters of the person's hlood, 
or in excess of 0  05  grams but less th a n  0  10 gram* of alcohol per 210 
liters ol the person's breath, tha t fart doea not give rise lo any presump­
tion lhat the person was or was not under the influence of Intoxicating 
liquor, hut that fact may be considered with other competent evidence 
in determining whether the person was under the influence of 
inluxicatmg liquor
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(4) If  th e re  w u s 0 .1 0  p e rcen t o r m ore by w eigh t o f  alcohol ill th e  

p e r so n s  hlood, o r  100 m illig ra m s o r  m ore  o f olcohol |ie r  100 m illilite rs  
o f th e  p e rso n ’s hlood, o r  I). 10 g ra m s o r  m ore ol alcohol p e r 210 lite rs  of 
th e  p e rso n 's  h re a th , it sh a ll  Is1 p re su m ed  th a t  th e  person  w as u n d er th e  
in fluence  o f in to x ic a tin g  liquor.

(bl For purposes of this chapter, percent hy weight of alcohol in the 
hlood shall be bused upon milligrams of Icohol per 100 milliliter* of 
hlood.

tel T h e  provisions of (al of (hi* section may not be construed to limit 
the introduction of any other competent evidence beuring upon the 
question of whether Ihe person was or was not under the influence of 
intoxicating liquor.

(d) To be consid ered  va lid  u n d e r  th e  p rov isio n s o f  th is  section  th e  
chem ical u n n ly s is  o f  th e  p e rso n 's  h r e a th  o r blood shu ll h av e  been  p e r ­
form ed accord ing  to  m eth o d s app ro v ed  hy th e  D ep artm en t o f H ea lth  
an d  Social S erv ices T h e  D e p a r tm e n t o f  H e a lth  an d  Social Serv ices is 
m ith o rired  to  ap p ro v e  sa tis fa c to ry  te c h n iq u e s , m ethods, nnd s ta n d a rd s  
o f t r a in in g  n ecessa ry  to  a s c e r ta in  th e  q u a lif ic a tio n s  o f in d iv id u a ls  to 
conduct th e  a n a ly s is  If it  is  e s ta b lish e d  a t  t r ia l  th a t  a  chem ical a n a l ­
ysis o f h re a th  o r blood w as perfo rm ed  accord ing  to app roved  m ethods 
hy a  person  t r a in e d  accerd llig  to  tech n iq u es , m ethods an d  s ta n d a rd s  of 
t r a in in g  app ro v ed  hy th e  D e p a r tm e n t o f  H e a lth  an d  Social S ervices, 
th e re  is  a p re su m p tio n  th u t  th e  te s t  re su lts  a re  va lid  an d  fu r th e r  
fo undation  for in tro d u c tio n  o f th e  ev idence  is un n ecessa ry .

(el T h e  p erson  te s te d  m ny h a v e  a  p h y sic ian , o r  a  q u alified  
tech n ic ian , c h e m is t, re g is te re d  n u rse , or o th e r  q u a lifie d  person o f the  
p e rso n 's  ow n choosing  a d m in is te r  n chem ica l te s t in ad d itio n  lo  (he  te s t 
a d m in is te re d  n t th e  d irec tio n  n f  a  law  en fo rcem en t officer. T h e  fa ilu re  
o r  in a b ili ty  to  o b tu in  un  n d d ilin n u l te s t hy u person  does not p rec lude  
th e  ad m iss io n  o f  ev id en ce  re lu tin g  tu  (h e  te s t ta k e n  n t th e  d irec tio n  of 
n law  en fo rc em en t officer; th e  fact th a t  th e  p erson  u n d e r  a r re s t sough t 
to  o b ta in  su c h  a n  a d d itio n a l te s t,  u n d  failed  o r  w as u n a b le  so to  do, is 
lik ew ise  a d m iss ib le  in  evidence.

(0  U pon th e  re q u e s t o f  th e  person w ho su b m its  to a  chem ical te s t ot 
'h e  r e q u e s t n f  a  law  en fo rcem en t officer, full in fo rm atio n  concern in g  
th e  te s t, in c lu d in g  th e  r e su lts  o f  it, sh a ll he m udc a v a ila b le  to  th e  
p erso n  o r  th e  p e rso n 's  a tto rn e y  l4 I ch 83 S l.A  1969, nm  4 ft cl) 104 
S l.A  1 9 7 1 ,a m  I  1 3 c h  1 2 9 S l.A  1 9 8 0 ;a m  44 18 — 2 0 r h  11 7 Sl.A  19821

Kffect of amendments The 1000 graphil*.married Ihe language beginning
amendment, in aubarclton lai, married "nr 'r.f in n o n  of ,W  and rhdmg ”210 liter*
driving” and ”ne tieealtT in the of tile breath* in paragraph <‘21 and
mliuductory paragraph, drlrird a* rhuwn re|v.!i*,l paragraph cl). *hnh read If
hy chemical analyara of Ihe penon'a there »a* (I III percent of more by weight
breath" following “lime ulleged' Or lire of alorlml in lire persona hhwat. it diall la-
introductory paragraph, inaerted Ihe Ian presumed lhat Ihe pensm »ae under the
guage U-ginmng "or SO milligram* and influence of inloiicalmg li<|uor *
ending *'410 liter* of hr* hiealh" in para
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The 19*2 amendment. in subset tmn )*). 
*oh«titulrd "of operating an aircraft «»r a 
watercraft while intoxicated* f»r "under 
Ihr influence of Intoxicating liquor" in Ihr 
mliodoctory language nnd added para-

NOTKH TO

Kditor’a notes Anrhnrage v Cehrr, 
Sup Cl Op No 1824 'Kilt* N«* .'1827, 
4016, 4017. 404(5h .192 I* 2d IIH7 f I07£#t 
ritc-d in Ihr notra below, wa* decided prior 
lo Ihr- en*ctment of AS '28 M OM , which 
Miilhonrm ihe nilminiiilrntion of a chemi- 
ml test without consent in certain circum­
stances lo determine thr amount of nlrohol 
in hreath or blood

Thr Implied t ’onarnt Slntutr wm 
Intended in provide nn exclusive 
method for obtaining direct evidence 
of • suspect'* hlood ultohol rolilrnt, absent 
hi* or tier eiprriM convent to the use of 
some other form of testing Anchorage v 
(ii4«rr. Sup IT Dp No 1824 (Kile New 
3827. 4016. 4037. 404G», 692 l"2d 1187 
(197

No other chrmical teal allowed after 
hrrath teat refuted. - Thr •XpVTCt lan­
guage of AS 28 33 0.12(al, coupled willi Ihe 
Ic-Kialative history of the Implied Consent 
Statute, lead* lo (hr CUOClutlon thnt in 
enacting Ihr Implied Consent Statute Ihr 
legislature intended (hat once a hrrath 
test had hern refused nu olhrr rhrtimal 
leal would I wallowed Anchorage v (jtb ff 
Sup (T Op Nu I M24 i File Not 3827. 
4016, 40J7, 4046h 692 I* 2d IIH7 11979)

In prosecuting a (lunge of o|x-rallfig a 
motor vehicle while under thr influenced 
intoxicating liquor, law- rnforcrmmt 
ofTlcitU cannot utilu* the rrtulta of a 
hlood alcohol test, wlim thr bh-d  Ilsed in 
performing the test waa eatrnrted from Ihr 
aicuwc] against hit or her will, after 
rrfuaal la tuhnut to a breathalyzer rsain- 
inalion Anchorage v tirbrr. Sup Ct Op 
Nu 1824 I Kile No- 1827. 4016. 4037. 
40thi. 692 I* 2d 1187 110791

“Chrmical trat“ nirana any chrmical 
teat. Thr language of AS 28 M  0.12)01 
stating that after n fusjil to auhmit t" a 
leal id thr hrrath. "a rhenural leal ahall 
notU  pvtn,"rtiranaany (brumal test, be 
it of thr hrrath. blood. urine or other write, 
and n**t ju«t a chemic j I le*l of Ihe breath 
Anchorage v DiTtt . Sop CT flp No 1824 
ih lr  Nua 3827. 4016. 40 IV. 4<M6i. 692 
I '2d 1IM7IIU79I

Alaska Irgi-laturr haa apeclfled Ihr 
foundational facta necraaar>‘ for Ihr 
admissibility of m * hemical anal) tia of

graph <4*. in subnet mu (In. sulM'litiited 
"this chapter-  for ‘this -return" nnd T<>0 
milliliters'' fur 'TOO cuhir crntilnetrft", 
and in autwection idi. inserted "or hhxd" in 
Ihr first and third sciitemr*

DKCIHIONH

hrrath m subsection <d> VVe-Irr v Slate. 
Sup Ct Op No 11061File No 2169). 628 
IV2d 1179 119741, cert denied. 423 V S 
836. 96 S Ct 60. 46 I, Kd 2d 64 119761

Thia aectlon does not a|>ecify Ihr 
method o f proof of thr foundational 
facta,* ’ '"hit controlled hy thr npplicnhlc 
rules utrc. nee Wester v State,Sup Ct. 
Op No 1106 (File No 21691. 698 I* 2d 
117911974), cert denied. 423 U S 836,96  
S CT GO. 46 I. Kd 2d 64 119761

Rigid proof o f auch facta not 
required. — With the incrratmg accep­
tance and reliability of thr hrrathalyier 
hnsromr a rrUxslinnof any notion of rigid 
proof of foundational facia Wester v 
State, Sup Cl Op No 1106 iFlle No 
2169). 628 |» 2d II71H11174*. cert denied. 
423118 8.16, 9 0S  Ct 60 .461 . Kd 2d64 
U976)

Kffect of Iasi arnlenre of aubsectlon 
Id). — The last sentence of *ot*e<tion nil 
merely defines Ihr rlementa that must I*- 
proved tieforr breathalyzer lest results 
may la* admitted into evidence. It d*«es not 
make I huso results iiniisxa liable Indeed, 
the statute creates only a presumption of 
Ihe test’s validity Kind v Slate. Sop Ct 
Op No 2063) File Nu 4408). 609 I' 2d 665 
119801.

Compliance with “ breathalyzer 
Operational Checklist’’ required.
Tlie approved methods of administering 
thr hrrathalyier, established hy the 
Department of Health and Social Services 
in accord witli subsection td) of this sec­
tion, are set forth in 7 Alaska Adinmistra-
11.<• Code, t 9 00 20  Completion «»( the
"Breathalyzer Operational Checklist" Is 
the first of 13 procedure* established for 
proper test administration Completion of 
the checklist is requited under »ut«*rction 
id* id this section; however, absolute com­
pliance in completing the checklist is not 
required in order to tender the test results 
valid and admissible in evidence live* • 
v Municipality of Anchorage, Sup Ct t/p 
No 1664 iFile No 3134). 674 I '2d Mil 
0978)

Kffect uf compliance with 
“Breathalyzer Operational Chec klist".

Tl»e ' Mrs ath.ilwi r I>|x* rational 
Checklist" is a simplified method of rslah
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lishing the admissibility of the evidence It 
furnished the court with a dear record 
(hot all the substantive test procedures 
were accomplished, thereby minimizing 
the pc Mitnlilirs of human error and failed 
memory This then warrants the presump­
tion under subsection <d) of this section 
that the results are valid without any 
ndditionnl showing of foundationul ficcta If 
the checklist is liot complete, the presump­
tion of vaidily is inapplicable Hut it does 
net necessarily follow thnt the test results 
ure. therefore, automatically inadmissi­
ble. Oveaon v Municipality of Anchorage. 
Sup Ct Op No 1564 (File No 34341.574 
IV2d 801 (1978)

Wherr there haa l>een substantial 
compliance with the “ breathalyzer 
Operational Checklist" provision o f 7 
AAC I 30.0200), and where the record 
demonstrates thnt Ihe test was properly 
|x*rforrned, the test results are admissible 
under subsection <dl of this tectum 
Oveson v. Municipality of Anchorage, Sup 
Ct Op Nu 1564)Kile No 3434). 674 P 2d 
801 11978)

Where the checklist for ndmmistermg 
the hrealhuly rer test was complete but for 
one checkmark, all other |x*rtinrnl data 
were Pilled in, and there was 
uncontroverted testimony that the step in 
question was performed despite the failure 
to check n(Tthe box representing that step, 
once the trier nf fnct believed Ihe evidence 
that thr step in question wua performed, a 
proper foundation was laid to find the 
results valid under subsection )dl of this 
aectlon Oveaon v Municipality of 
Anchorage,Sup Ct Op No 1554 (File No 
34341.674 I* 2d 801 0978)

Compliance with the 15-minute 
observation period o f 7 AAC 
fi 30.020<2l prior to the administration 
of the breathalyier teat is a requirement 
for the adnusaihility uf the test results 
Wester v State. Sup Cl Op No 1106 
IFlle No. 2159), 5 281’ 2d 1179 0  974). cert 
denied. 423 U S H36.96S Ct 6 0 ,4 6 1. Kd 
2d 54 0  975'

Where substantial compliance with 
the 15-minute provision is established 
on Ihe record, a prims facie showing of 
the foundational fact of the oliservutKin 
perusl necessary to establish admissibility 
is satisfied Wester v Slulr. Sup Ct Op 
No 1106 i File No 21691. 528 I* 2d 1179 
• 1974), cert denied. 423 V S 830 .96 S Ct 
60. 46 I. Kd 2d 54 0976). Oveaon v 
Municipality uf Anchorage. Sup Ct Op 
No 1654 I File No 3434), 574 IV2d 861 
l 1978)

A clerical error by the brralliatyirr

lest operator ought not to render thr 
results Inadmissible without a showing 
that the validity of the results is tainted 
Oveson v Municipality of Anchorage. Sup 
Cl Op No. 1654 (File No 3434), 674 |V2d 
801 (1978)

Mere assertion thut Ingestion was 
hypothetically poaslhlc ought not to 
vitiate the observation period 
foundational fad eo iin to render the 
breuthulyier test result* inadmissible 
Wester v Stale, Sup Cl. Op No 1106 
(File No 2 1591, 528 I’ 2d 1179119741, cert 
denied,423 U S HJ6.96S.iT 60.461. Kd 
2d 54 l I97.M 

Personal leslimony not necessary a a  
to breathalyier calibration or ampoule 
certification. — While it la required that 
a qualified witness explain ihe functional 
effect of the chemical testing, personal tes­
timony is not required us to the calibration 
of the instrument or the accuracy of the 
ampoules Wester v Stale, Sup Ct Op 
No IIOG IFlle No 2159). 528 I* 2d 1179 
11974),cert denied.423 O S  836.96S.CT 
GO. 4G I. Kd 2d 54 11975)

A defendant can guarantee the 
reliability of the results o f a 
breathalyzer test by retesting the 
ampoules. The ampoules are preserved 
and the amount of fluid and the chemical 
composition of the control urnpoule are not 
significantly altered hy performanceofthe 
test Oveaon v Municipality of Anchorage, 
Sup Ct Op. No 1554 (Filf No 3434), 574 
IV2d 801 0978)

Defendant should be permitted to 
check the specific ampoules uaed In 
his breathalyier test. Hiuderdole v 
State. Sup Cl Op No 1254 (File No 
276X1,548 P.2d 376(1970)

Since they could be evidence o f  pro­
priety o f test The lest and rrference 
ampoules could to- probative evidence nf 
Ihe propriety or impropriety of the 
breathalyzer test l^udrrdalc v Stale, 
Sup Cl. Op No 1254 (File No 2760 .648  
I* 2d 376(1976)

Denial o f right to anal) re compo­
nents ia reversible error. — Where 
defer ’uni was charged with o|x*rating a 
motor vehicle while intoxicated, denial of 
thr right to make an analysis of some of 
Ihe components of the hrealhaly/rr 
machine, lhat is to say. to "cross examine" 
the results of li e lest. Would It  reversible 
error without any need for a showing of 
prejudur It would It  a denial of a right to 
a fair Inal, ami a fair trial is essential to 
afTording an accused due process of la» 
Ijiudrtdslr v State. Sup Cl Op No 1254 
♦ File No 27611. 548 |» 2d 376 119 . lb
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D i s c r e t i o n  o f  d i s t r i c t  c o u r t  p r o p e r l y  
e x e r c i s e d  I n  r e q u i r i n g  p r o d u c t i o n  o f  
a m p o u l r a  u s e d  i n  h r r a t h a l y i e r  t e a l .  —
S e e  L a u d e r d a l e  v  S t a t e .  S u p  C t  O p  N u  
1 2 5 4  I  P i l e  N o  2 7 6 1  *. 5 4 H  I*  2 d  3 7 6  ( I 9 7 f l »  

D i s t r i c t  c o u r t  w a a  c o r r e c t  i n  s u p ­
p r e s s i n g  r r a u l t a  o f  h r r H t h a l y i r r  t e a t  
w h e r e  a t a t c  u n a b l e  t o  p r o d u c e  
a m p o u l e s  u a e d  i n  t e s t .  S e e  l o i u d e r d a l e  
v  S t a l e ,  S u p  C l  O p  N u  1 2 5 4  t P l l e  N o  
2 7 6 1 ) .  5 4 8  P  2 d  3 7 6 1 1 9 7 6 )

M u l e  a n n o u n c e d  g e n e r a l l y  t o  l i a v e  
p r o s p e c t i v e  e f f e c t  b u t  a i a o  t o  h a v e  p a r ­
t i a l  r e t r o a c t i v e  e f f e c t .  —  S e c  L a u d e r d a l e  
v .  S t a t e .  S u p  C t  O p  N u  1 2 5 4  ( K i l e  N o .  
2 7 6 1 1 .  6 4 8  I *  2 d  3 7 6  < 1 9 7 6 1  

T h i a  a e c t i o n  r o n t a i n a  n o  r e q u i r e ­
m e n t  t h a t  a d v i c e  o f  t h r  r i g h t  t o  o b t a i n  
a n  I n d e p e n d e n t  b l o o d  a l c o h o l  t e a t  b e  
g i v e n ,  n n d  i t  i s  n o t  r e q u i r e d  b y  n n y  p r o v i ­
s i o n  o f  t h e  s t a t e  n r  f e d e r a l  c o n s t i t u t i o n  
F u l m e r  v .  S t a l e .  S u p  C l  O p  N o .  2 0 0 2  
I  F i l e  N o  3 6 5 1 1 ,  6 0 4  I *  2 d  1 1 0 6  1 1 9 7 9 1  

C r o s s - e x a m i n a t i o n  I m p r o p e r l y  r e ­
s t r i c t e d .  —  I n  a  p r o s e c u t i o n  f o r  o p e r a t i o n  
o f  a  m o t o r  v e h i c l e  w h i l e  i n t o x i c a t e d ,  I h e  
c o u r t  i m p r o p e r l y  r e s t r i c t e d  d e f e n d a n t ' s  
c r o s a  e x a m i n a t i o n  o f  t h e  p e r s o n  w h o  
a d m i n i s t e r e d  t h r  h r e a t h n l )  l e r  t e s t  w h e n  i t  
s u s t a i n e d  t h e  " t a l e s  o l * j r c t » o n  t o  d e f e n ­
d a n t ' s  l i n e  o f  i n q u i r y ,  w h e r e  d e f e n d a n t  
w a s  s e e k i n g  t h r o u g h  h i a  a t t e m p t e d  q u e s ­
t i o n i n g  t o  i s i a e  d o u b t s  i n  t h e  j u r y ' s  m i n d  
r e g a r d i n g  t h e  r e l i a b i l i t y  o f  t h e  t e s t  K e e l  v .  
S t a t e .  S u p  C l  O p  N o  2 0 6 3  i F l l e  N o  
4 4 0 H I . 6 0 9  |»  2 d  5 5 5  1 1 9 8 0 1  

P r e s u m p t i o n  i n  b r e a t h a l y i e r  r e a u l t .
- U n d e r  t h e  w o r d i n g  o f  t h i s  s e c t i o n ,  t h e  

b r e a l h a l y r e r  r e s u l t  i s  c l e a r l y  v i e w e d  a s  t h e  
p r e s u m p t i v e  e q u i v a l e n t  o f  t h e  a m o u n t  o f  
a l c o h o l  m  t h e  p e r s o n ' s  b l o o d  ” a l  t h e  t i m e  
a l l e g e d * ’ , i n  o t h e r  w o r d s ,  a t  t h e  t i m e  t h a t  
t h e  o f T e n a e  w a s  c o m m i t t e d .  n o t  j u s t  w h e n  
t h e  b r e a t h a l y i e r  e x a m i n a t i o n  w a s  a d m i n ­
i s t e r e d  U o y l e v  S t a l e , C t .  A p p  U p  N o  4 .1  
( F i l e  N o  5 1 1 5 1 .  6 3 3  I * 2 d  3 0 6  i 1 9 8 1 1 

S u b s t a n t i a l  c o m p l i a n c e  w i t h  r e g u ­
l a t i o n s .  U n d e r  s u b s e t  I  i o n  i d  I ,  e v e n  i f  
I h e  s t a t e  d o e a  n o t  s t r i c t l y  c o m p l y  w i t h  t h e  
r e g u l a t i o n s ,  i t  r a n  s t i l l  s h o w  t h a t  i t  h a s  
s u b s t a n t i a l l y  c o m p l i e d  w i t h  t h e  r e g u  
l a l t o n s  i n  o r d e r  t o  e s t a b l i s h  ii s u f f i c i e n t  
f o u n d a t i o n  t o  a d m i t  t h e  h r c u t h a l y r e r  
e x a m i n a t i o n  A h e u g n e k  v  S t a t e ,  t ’ l  A p p  
O p  N o  1 4 7  l F i l e  N o  6 6 0 1 1. G 5 2  I *  2 d  5 4 1 5  
119821

K c m u I I m o f  t h e  b m i t l i u t y / e r  t e s t  w e r e  
a d m i s s i b l e  e v e n  t h o u g h  t h e  r e c o r d *  f o r  t h e  
b i c a t h a l y i e r  i n s t r u m e n t  s h o w e d  t h a t  i t  
h a d  l i c o n  c a l i b r a t e d  a t  a n  m l r i v a l  o f  6 1  
d a y a  i n s t e a d  o f  w i t h i n  6 0  d a y s  a s  r e q u i t e d  
b y  7  A A C  ft 3 0  0 6 0  A h * o g a c k  v  S t a l e .  C t

A p p  O p  N o  1 4 7 1 F i l e  N o  G 4 K I1 1 .6 5 2  I *  2 d  
5 0 5  1 1 9 8 2 1 

H r e a t h a l y x e r  p a c k r t  a d m i s s i b l e  a s  
e v i d e n c e .  —  T h e  a d m i s s i o n  o f  t h e  
b r e a t h a l y z e r  p a c k e t  a s  i l f o u n d a t i o n  f o r  t h e  
i n t r o d u c t i o n  o f  h r r a t h a l y i e r  e v i d e n c e  i n  a  
d r u n k  d r i v i n g  r a s e  i s  t h e  i n t r o d u c t i o n  o f  ii 
p u b l i c  r e c o r d  o f  f a c t u a l  f i n d i n g s  r e c o r d e d  
i n  t h e  r e g u l a r  c o u r s e  o f  o f f i c i a l  b u s m e n s ,  
m a d e  i n d e p e n d e n t l y  a n d  w e l l  i n  a d v a n c e  
o f  a n y  p a r t i c u l a r  p r o s e c u t i o n ,  a n d  d o e a  n o t  
v i o l a t e  t h e  d e f e n d a n t ' s  r i g h t  t o  c o n f r o n t a ­
t i o n  u n d e r  t h e  6 t h  a m e n d m e n t  S t a l e  v . 
M u g g i n s .  C l  A p p  U p  N o  1 2 7  I F i l e  N o e  
6 5 3 6 .  6 6 9 6 1 .  6 5 9  P  2 d  6 1 3  1 1 9 8 2 »

D o c u m e n t s  r e f e r r e d  t o  u a  a  b r e a t h a l y i e r  
p a c k e t  w e r e  a d m i s s i b l e  u n d e r  t h e  p u b l i c  
r e c o r d s  e x c e p t i o n  l »  t h e  h e a r s a y  r u l e  
S t a l e  v .  M u g g i n s .  C l  A p p  U p  N o  1 2 7  
( F i l e  N o s  6 5 3 5 .  6 5 9 5 l .  6 5 9  P 2 d  6 1 3  
1 1 9 8 2 I

K f f e c t  o f  a l c o h o l  c o n s u m p t i o n  a f t e r  
a c  c i d e n t  i s  j u r y  q u e s t i o n .  —  T h e  i s s u e  o f  
w h e t h e r  a n d  t o  w h a t  e x t e n t  d e f e n d a n t ' s  
c o i i N u m p t i o n  o f  a l c o h o l  a f t e r  t h e  a c c i d e n t  
b u t  b e f o r e  a  b r e n t h a l y i e r  e x a m i n a t i o n  
a f f e c t e d  h i s  b r e a t h a l y i e r  r e s u l t  w a s  a  
q u e s t i o n  w h i c h  w a s  p r o p c i  l y  l e f t  f o r  t h e  
j u r y  D o y l e  v .  S t a t e .  C l  A p p  O p  N o .  4 3  
i F i l e  N o  6 1 1 6 1 , 6 3 3  P  2 d  3 ) 6  ( 1 9 8 1 1 

A p p l i e d  i n  C a t l e t t  v  S t a t e . S u p  C t  O p  
N o  1 7 5 2  i F i l e  N o  3 2 1 3 1 .  5 8 5  P  2 d  5 5 3  
( I 9 7 8 » ;  K r i c k s o n  v  M u n i c i p a l i t y  o f  
A n c h o r a g e .  C t .  A p p  U p  N o  2 3 8  ( F i l e  N o .  
7 0 5 8 i .  6 6 2  P  2 d  9 6 3  ( 1 9 8 3 1  

Q u o t e d  i n  ( i o d w i n  v  S t a t e . S u p  C l  U p  
N o  1 2 7 6  ( F i l e  N o  2 7 9 3 1 ,  5 5 4  P 2 d  4 5 3  
( 1 9 7 6 1 .  S i m p a o n  v  M u n i c i p a l i t y  o f  
A n c h o r a g e ,  C l  A p p  t i p  N o  5 7  ( F i l e  N o a .  
4 9 4 5 .  4 9 4 6 .  5 2 8 8 1 .  6 :1 .5  P  2 d  1 1 9 7  ( 1 9 8 1 ) ,  
C o o l e y  v .  M u n i c i p a l i t y  f t  A n c h o r a g e ,  t ’ l  
A p p  U p  N o  1 1 4  ( F i l e  N o e  5 8 5 9 .  6 1 1 2 ,  
6 1 5 1 1 .  6 4 9  P  2 d  2 5 1  ( 1 9 8 2 1  

S l a t e d  i n  W r e n  v .  S t a t e .  S u p  C t  O p .  
N o  1 5 9 8  ( F i l e  N o  3 1 5 6 1 .  5 7 7  P  2 d  2 3 5  
1 1 9 7 0 1 , L y l e v  S t a t e . S u p  C t  O p  N o .  1 9 1 4  
I  F i l e  N o  3 I 6 2 » .  6 4 N I | ' 2 d  1 3 5 7  1 1 9 7 9 1 ,  
O  l e a r y  v  S t a t e .  S u p  t ' t  U p  N o  2 0 0 3  
( F i l e  N o  : I 4 6 6 » ,  ( 8 ) 4  P  2 d  1 0 9 9  1 1 9 7 9 1 .  
M u n i c i p a l i t y  o f  A n c h o r a g e  v  S e r r a n o .  C t  
A p p  U p  N o  1 1 5  ( F i l e  N o s  6 4 4 7 , 6 7 2 4 ,  
6 7 2 5 ) ,  6 4 9  P 2 d  2 A 6 t l 9 H 2 i  

C i t e d  111 S u l l i v a n  \  M u n i c i p a l i t y  u f  
A n c h o r a g e .  S u p  C t  U p  N o  l 6 l 7 ( F i ! r N o  
3 3 5 7 1 .  6 7 7  P  2 d  1 0 7 0  • 1 9 7 8 1 ;  R e e v e s  v  
S t a t e .  S u p  C l  U p  N u  1 9 2 4  i F i l i *  N o  
3 1 6 1 1.  5 9 9  P  2 d  7 2 7  i |V 7 W »  N y g r e n  v  
S t a l e .  S u p  t ' l  U p  N o  2 1 6 4  i F l l e  N o  
4 2 1 9 ) .  6 1 6  P  2 d  2 0  1 P I 8 t l ) ,  t i r a h s i n  v  
S t a t e .  S u p  C l  U p  N o  2 4 0 3  ' F i l e  N o  
4 0 9 2 1 .  I k ' I J  I*  2 d  2 1 1  1 1 9 8 1 1, M o m s  v  
F a r l e y  K n l e r a . I n c  . S u p  I ' t  O p  N o  2 6 3 6
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( F i l e  N o a  6 0 1 3 .  6 0 4 2 ) .  6 6 1  P 2 d  1 6 7  
( 1 9 8 3 1 .  P e n n  v  S t a l e .  C l  A p p  O p  N o  2 4 5  
( F i l e  N o  6 1 7 4 ) ,  6 6 4  P  2 d  1 6 9  ( 1 9 8 . 3 )

C o l l a t e r a l  r e f e r e n c e s .  —  7 A  A m  J u r  
2 d ,  A u t o m o b i l e s  a n d  H i g h w a y  T r a f f i c ,  
1 1  3 6 1 , 3 7 6  t o  3 8 0  

f l l A  C . J . S  , M o t o r  V e h i c l e s ,  4  6 ,3 . 3 1 2 )  
A d m i s s i b i l i t y  a n d  w e i g h t  o f  e v i d e n c e  

b a a e d  o n  s c i e n t i f i c  t e s t  f o r  i n t o x i c a t i o n  o r  
p r e s e n c e  o f  a l c o h o l  i n  s y s t e m ,  1 2 7  A l . R  
1 5 1 3 ,  1 5 9  A l . R  2 0 9  

D e g r e e  o r  n s l u r e  o f  i n t o x i c a t i o n  f o r  
p u r p o s e s  o f  s t a t u t e  m a k i n g  i t  a c r i m i n a l  
o f T e n s e  t o  o p e r a t e  n n  a u t o m o b i l e  w h i l e  i n  
t h a t  c o n d i t i o n ,  1 4 2  A l . R  5 5 5  

V a l i d i t y ,  c o n s t r u c t i o n ,  a n d  a p p l i c a t i o n  
o f  l e g i s l a t i o n  c r e a t i n g  p r e s u m p t i o n  o f  
i n t o x i c a t i o n  o r  t h e  l i k e  f r o m  p r e s e n c e  o f  
s p e c i f i e d  p e r c e n t a g e  o f  a l c o h o l  i n  b l o o d ,  4 6  
A L R 2 d  1 1 7 6 ,  I f l A L R W  7 4 8  

Q u a l i f i c a t i o n  a s  e x p e r t  t o  t e s t i f y  n s  t o  
f i n d i n g s  o r  r r a u l t n  o f  H c i e n t i f i c  t e s t  t o  
d e t e r m i n e  a l c o h o l i c  c o n t e n t  o f  h l o o d .  7 7  
A l . R 2 d  9 7 1

C o n s t i t u t i o n a l  r i g h t  o f  o n e  c h a r g e d  w i t h  
i n t o x i c a t i o n  t o  s u m m o n  a  p h y s i c i a n  i l l  
a c c u s e d ' s  o w n  e x p e n s e  t o  m a k e  t e s t  f o r  
t d c o l i n l  i n  s y s t e m ,  7 8  A l . R 2 d  9 0 5  

A d m i s s i b i l i t y  I n  c r i m i n a l  r a s e  o f  b l o o d  
a l c o h o l  t e s t  w h e r e  b l o o d  w a s  t a k e n  f r o m  
u n c o n s c i o u s  d r i v e r .  7 2  A l . K J d  3 2 5  

N e c e s s i t y  a n d  s u f f i c i e n c y  o f  p r o o f  l h a t  
t e s t s  o f  b l o o d  a l c o h o l  c o n c e n t r a t i o n  w e n *  
c o n d u c t e d  i n  c o n f o r m a n c e  w i t h  p r e s c r i b e d  
m e t h o d s ,  9 9  A I . R 3 d  7 4 5 .

A d m i s s i b i l i t y  i n  c r i m i n a l  c a s e  o f  h l o o d  
a l c o h o l  t e s t  w h e r e  b l o o d  w a s  t a k e n  d e s p i t e  
d e f e n d a n t ' s  o b j e c t i o n  o r  r e f u s a l  t o  s u b m i t  
t o  t e s t .  1 4  A L I U l h  6 9 0  

D e s t r u c t i o n  o f  a m p o u l e  u s e d  i n  a l c o h o l  
b r e a t h  t e s t  u s  w a r r a n t i n g  s u p p r e s s i o n  o f  
r e s u l t  o f  t e s t ,  1 9  A ! . ! ( 4 l h  5 0 9

See. 2S.3S.034. S u r r e n d e r  o f  license o r  permit . A person whose 
license or permit to opcrnte or drive a molor vehicle hns been revoked 
tinder AS 28.15.165 or AS 28.15.181 shall surrender the license or 
|>ermit to (he department on receipt of notice of the revocation After 
the period of revocation hns expired, the person may make application 
for a new license as provided hy law. (5 I ch 83 Sl.A 1969, am § 14 ch 
129 Sl.A 1980; am § 21 ch 77 Sl.A 1983)

K f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 0  
a m e n d m e n t  i n s e r t e d  " o p e r a t e  o r "  i n  i h e  
f i n d  s e n t e n c e  

T h e  1 9 8 3  a m e n d m e n t  i n  t h e  f i r s t  s e n ­
t e n c e  d e l e t e d  " s u s p e n d e d  o r "  p r e c e d i n g  
" r e v o k e d , "  r e v i s e d  t h e  i n t e r n a l  r e f e r e n c e .

m i d  m a d e  a  m i n o r  w o r d  c h a n g e ,  d e l e t e d  
t h e  f o r m e r  s e c o n d  s e n t e n c e ,  r e g a r d i n g  a  
t h r e e - m o n t h  s u s p e n s i o n  o f  a n  o p e r a t o r ' s  
l i c e n s e ,  a n d  i n  t h e  l u s t  s e n t e n c e  s u b s t i ­
t u t e d  “ p e r i o d  o f  r e v o c a t i o n "  f o r  “ t h r e e  
m o n t h s '  p e r i o d . "

N O T K S  T U  D K C I S I O N S

Q u o t e d  i n  flraliNUi v  S l a t e ,  S u p  C t  
O p  N o  2 4 0 . 3  ( F i l e  N o  4 9 9 2 1 . 6 3 3  P  2 d  2 1 1 
(190II.

C i t e d  i n  A n c h o r a g e  v .  M e t i e r .  S u p  C t

U p  N o  1 8 2 4  l F i l e  N o s  4 0 1 6 .  4 0 . 3 7 .  3 8 2 7 .  
4 0 4 6 ) ,  5 9 2  P  2 d  1 1 0 7 1 1 9 7 9 ) .  P e n a  v  S t a l e .  
C t  A p p  U p  N n  2 4 5  i F i l e  N o  6 1 7 4 1 . 6 6 4  
I ' 2 d  1 6 9  1 1 9 8 3 1

C o l l a t e r a l  r r f c r r n e r * .  —  7 A  A m  J u r  
2 d .  A u t o m o b i l e s  a n d  H i g h w a y  T r a f f i c ,  
I  1 4 1

6 0  C J  S  , M o t o r  V e h i c l e s ,  4  1 6 4  2 4
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See. 28.15.0.15. A dm inistration  o f  chcmicnl tests without 
consent. (n) If a person is under nrrest for nn offense nrisinK out of nets 
alleged to have I wen committed while the person was driving a motor 
vehicle while intoxicated, nnd thnt nrrest results from un nccidenl that 
causes denth or physical injury t" unother person, a chemical test may 
he administered without the consent of the person arrested to deter­
mine the nniount of alcohol in thut person's hreath or hlood.

(b) A person who is unconscious or otherwise n u condition 
rendering th a t  person incapable of refusal is considered not to have 
withdrawn the consent provided under /\S 28.35.031<ni nnd n chemical 
test mny be administered to determine the amount of alcohol in that 
person’s breath or blood. A person who is unconscious or otherwise 
incapable of refusal need not be plnced under arrest before u chemical 
test muy be administered.

(c) If a chemical test is administered to a person under ml or tb) of 
this section, that person is not subject to the penalties for refusal to 
submit lo a chemical test provided hy AS 28.35.032 nnd 28.35.034. 
<§ 21 ch 117 SLA 1982; um 5 22 ch 77 SLA 198.7)

Kffect of • m r n d m i - n U .  —  T i n -  l t lH .1  r r t i t n l  t h e  i n t e r n a l  r e f e r r n c #  I n  d i e  
anil'll.I n , i n i  i n  a u t i a n l i u n  la a I a u U l l l u l t d  p r o m t  l i r a !  • r n t m r t '  a n d  a c t d r d  t h e  
" a n  o f T r n a e  d r i v i n g  a m o t o r  v e h i c l e "  f o r  p r e s e n t  s e c o n d  s e n t e n c e  
" t h e  c r o w  o f  d r i v i n g "  a n d  m  a u l a s s t l o n  ( h i

N 0 T K 8  f ( >  D E C I S I O N S

S t a l e d  I n  C u p e h n  *  S t a l e . S o p  C t  t i p  N o  2 4 5  tK a le *  N o  0 1 7 4 1 .  0 0 1  l ‘ 2 d  1 0 ! )  
N o  2 4 1 7  I K i l e  N o a  5 4 5 1 ,  5 7 0 S I ,  2 5 9  I ’ 2 d  U t l H J l  
1 2 0 0  ( I S f U i .  I ’ e n a  v  S t a l e .  C t  A p p  O p

Sec. 28.15.036. Forfeiture  o f  m otor  vehicle, la) After conviction 
of an offense under AS 28.15 030 or AS 28.15 012 involving u motor 
vehicle of n type for which a driver's license is required, the state may 
move the court to order the forfeiture of the motor vehicle involved in 
the commission nf the offense if the convicted person hns been previ­
ously convicted in this or another jurisdiction of more than one of the 
following offenses ot has more thun once been previously convicted of 
one of the following olfenses;

t i l  driving while intoxicated under AS 28 15 030 or another law or 
ordinance with substantially similar elements; or

(2) refu'al to submit to a chemical test under AS 28 15 012 or an ­
other law or ordinance with .substantially similar elements 

lb) For purposes of this section, convictions for Isith driving while 
intoxicated and f o r  refusal to submit to o chemical test o f  breath under 
AS 2815 ().7lioi. if urismg out of a single transaction and u single 
nrrest, ure considered one previous conviction.

(c* Upon receipt of a  motion for forfeiture, the court shall schedule 
a hearing on the matter nnd shull notify the state nnd the convicted

T

•  I

} 28.15.017 Mr n r  in Vr.illi.i.rjt 5 2815.0,17

person of the time nnd place sol for the hearing At the hearing, the 
court may order the forfeiture of the motor vehicle i( the court, sitting 
without a jury, determines by a preponderance of the evidence thut the 
forfeiture of the motor vehicle will serve one or more of the following 
purpooes:

111 deterrence of the convicted person from Ihe commission of future 
olfenses under AS 28.35.030;

12) protection of the safety and welfare of the public;
(3) deterrence of other persons who ore potential offenders under AS

28.35 030; or
(4) expression t>r public condemnation of the serious or aggravated 

nature of the convicted person's conduct.
td) Upon forfeiture of a motor vehicle Ihe court shall require the 

surrender of the registration and certificate of title of that motor vehi­
cle. The registration and certificate of title shall be delivered lo the 
department.

tel If not released under AS 28.15 017, a motor vehicle forfeited 
under this section may be disposed of at the discretion of the depart­
ment. <3 2.1 ch 77 SLA 19831

Sec. 28.35.017. Keiniasion of forfeitures, (al Upon receiving 
notice from the court of the time and place set for a hearing under AS 
28.35.036, the slate shull provide to every person who has on ascer­
tainable ownership or security interest in the motor vehicle written 
notice that includes

<11 a description of the motor vehicle;
(2) the time and place of the forfeiture hearing;
(.1) the legal authority under which the motor vehicle mny In- 

forfeited;
(4) notice of the right lo intervene to protect the interest in the molor 

vehicle.
(hi At the hearing, a person who claims nn ownership or security 

interest in the motor vehicle must establish by u preponderance of the 
evidence that

i l l  the petitioner hns nn interest in the motor vehicle acquired in 
good faith.

121 a person other than the petitioner was ronvicted of the offense 
that resulted in the forfeiture, and

111 before parting with the motor vehicle, the petitioner did not 
know or have reasonable cause to lielieve thut it would be used in the 
commission of un offense

(cl If a person satisfies the requirements of ih) ot this section, the 
court shall order that an amount equal to the value of the petitioner's 
interest in the motor vehicle Ih- paid lo the petitioner or the court shall 
order that the motor vehicle be released to Ihe petitioner together with 
title to the motor vehicle

#1
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(di Forfeiture of n motor vehicle under AS 28 35.030 ih without 
prejudice to the right*, and doe# not extinguish the clnunH of n creditor 
with un interest in the motor vehicle t§ 23 ch 77 Sl.A 1983)

Sec. 28.35.038. Municipal Impoundment nnd  forfeiture. 
Notwithstanding other provisions in this title, u municipality muy 
adopt an ordinance providing for the impoundment or forfeiture of n 
motor vehicle involved in the commission of un offense under AS 
28.35.030,28.35.032, or an ordinance with elements substantially sim­
ilar to AS 28.35.030 or AS 28.35.032. An ordinance adopted under this 
section is not required to be consistent with this title or regulations 
adopted under this title. 1$ 23 ch 77 SLA 1983)

Article 3. Reckless und  Negligent Driving.
Section
t l )  R e c k  I f  d r i v i n g  
4 5  N e g l i g e n t  d r i v i n g

Sec. 28.35.0-10. Reckless driving, (a) A person whodrives a motor 
vehicle in the stale in n manner which creates a substantial nnd 
unjustifiable risk of harm to a person or to property is guilty of reckless 
driving. A substantial and unjustifiable risk is a risk of such u nature 
nnd degree thnL the conscious disregard of it or a failure to perceive it 
constitutes a gross deviation from the standard of conduct that u rea­
sonable person would observe in the situution.

(bl A person convicted of recklesa driving Is guilly of n misdemeanor 
nnd is punishable by u fine of not more thun $1,000 or by impiisonmont 
for not more than one year or by both.

(ci lawfully conducted automobile, snowmobile, motorcycle or other 
motor vehicle racing or exhibition events are not subject to the provi­
sions of this section. (§ 50-5-4 ACI.A 1949; am -5 I ch 182 SLA 1955; 
nm 5 I ch 70 SLA 1961; am ii 2 ch 121 SLA 1967; um i  1 ch 13 SLA 
1971; am 4 46 ch 32 SLA 1971; am § 6 ch 74 SLA 197-*)

N O T E S  T O  D E C I S I O N S

C o d i f i c a t i o n  o f  c o m m o n  l a w  • I n n  
d a r d  o f  c a r e .  T h i a  n e c t i« > n  a n d  A S  
2 8  3 5  0 4 5  d e f i n i n g  r r t  K i r a *  a n d  n e g l i g e n t  
d r i v i n g .  H o  n o t  n e t  f o r t h  p r t c iM *  a t a n d a r d *  
o f  ( a i r  h u t  m e r e l y  c u d d y  I h e  u t u a l  
c u m  m e n  l a *  s t a n d a r d  o f  r a r e  l l a i l r y  * 
I c i v . r d .  S u p  C t  O p  N o  2 - 1 0 8  I F i l e  N o  
4 6 9 G > . 6 2 5  I *  2 d  8 4 9  i 1 9 8 1 •

S p e c i f i c  c o n d u c t  n o t  p r i > M - r i l> r « l .  
T h i *  * e c t i u f l  a n d  A S  2 8  3 5 1 1 4 5 .  d e f i n i n g  
r r c k l r w *  a n d  n r ^ l ' g i n t  d r i v i n g ,  d o  t i o f  
p r n a c n h r  * f * < i f i c  c o n d u c t ,  b u t  r a t h e r  a l a l e  
t h a t  a  p r r a M l  » h a l l  n o t  d f i v r  a  m o t o r  v r h i -

r l e  i n  a  m a n n e r  w h i c h  c r e a t e *  a n  
u n j u s t i f i a b l e  r u k  H a i l e y  v  l a - n o r d .  S u p  
C t  ( t p  N o  2 3 0 8  i F i l e  N o  4 6 % i, 6 2 5  I*  2 d  
8 4 9  1 1 9 8 1 »

N i n k a  t o  a a f c t y  o f  g e n e r a l  p u b l i c .  —  
d r m n g  i n v o l v e *  r i s k *  t o  t h e  

w i f e l y  o f  t h r  p u b l i c  a t  l a r g e  (  a l d e r  % 
S l a t e .  S u p  C l  4 >p N o  2 2 2 4  t F i l e  N o  
4 2 1 U » ,  « 1 9  F 2 d  N T d M l l fW O I  

A  d e f e n d a n t  w a a  n o t  p l a c e d  I n  
d o u b l e  j e o p a r d y  b y  h i *  c o n v i c t i o n  of  t h e  
I c t a a r  i n c l u d e d  o f T r n a e  o f  r e t k l r * #  d r i v i n g  
o n  a  f e l o n y  c h a r g e  o f  a a a a u l l  w i t h  a  d a n -
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g c r u u a  w e a p o n  e v e n  t h o u g h  a  m i s d e ­
m e a n o r  c h a r g e  o f  r e c k l r a a  d r i v i n g  h a d  
a l r e a d y  b e e n  a d j u d i c a t e d  a g a i n * !  h i m  
b e c a u a r ,  a l t h o u g h  t h e  c h a r g e *  a r o a e  o u t  o f  
t h e  n a m e  g e n e r a l  i n c i d e n t * ,  t h e y  w e r e  
l> a a c d  o n  d i l T r r e n t  c o n d u c t  d u r i n g  t h a t  
i n c i d e n t  1 ’ a l d e r  v  S t a t e  S u p  C t  O p  N o  
2 2 2 4 ( F i l e N o  4 2 9 3 1 . 6 1 9 1 * 2 d  1 0 2 6 0  9 8 0 1  

T r o o p e r  a r r i v i n g  a t  a c c i d e n t  a c e n e  
c a n n o t  a r r e a t  f o r  r e c k l e s a  d r i v i n g  
w i t h o u t  w a r r a n t  -  T h e  A l a s k a  l e g i s l a  
l u r e  h a a  c l a a a i f i r d  b o t h  r e c k l r a . v  d r i v i n g  
a n d  o p e r a t i n g  o r  d r i v i n g  a n  a i i t n m o h i l c  
u n d e r  I h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  
a s  m i s d e m e a n o r *  T h u s ,  n  s t a l e  t r o o p e r  
w h o  a r r i v e d  a t  a n  a c c i d e n t  s c e n e  c o u l d  n o t  
a r r e a t  a  d r i v e r  w i t h o u t  a  w a r r a n t  f o r  
e i t h e r  r e c k l e a a  d r i v i n g  o r  d r u n k  d r i v i n g  
• i n c e  n e i t h e r  o f  t h e s e  o f f e n a e a  w a a  
c o m m i t t e d  o r  a t t e m p t e d  i n  h i s  p r e s e n c e  
l « * y U n d  v  S l a t e .  S u p  I ' t .  O p  N o  1 1 5 0  
l  K i l e  N o  2 2 6 4 ) .  6 3 5  P  2 d  1 0 4 3 1 1 9 7 5 1 .  a l T d .  
S u p  C t  O p  N o  2 7 3 9 ,  5 4 9  I*  2 d  1 1 8 2  
1 1 9 7 6 1 .  o v e r r u l e d  o n  o t h e r  g r o u n d s .  C i t y  o f  
A n c h o r a g e  v  ( J e b e r ,  S u p  C t  O p  N o  1 8 2 4  
( F i l e  N o a  3 6 2 7 .  4 U I 6 .  4 U 3 7 ,  4 0 4 6 ) .  5 9 2  
I *  2 d  1 1 9 2  0 9 7 9 )

S e n t e n c i n g  c o n s i d e r a t i o n * .  —  W h e r e  
i t  w a a  u n d i s p u t e d  a t  t r i a l  t h a t  t h e r e  w e r e  
t h r e e  p e o p l e  i n  t h e  r e a r  u f  d e f e n d a n t *  
j  i c k u p  w h o  w e r e  e x t r e m e l y  v u l n e r a b l e  i n  
c a a e  o f  a n y  a c c i d e n t .  I h e  j u d g e  c o u l d  
p r o p e r l y  c o n s i d e r  t h i a  f a c t  a t  s e n t e n c i n g  i n  
e v a l u a t i n g  t h e  e x t e n t  o f  d e f e n d a n t s

r e c k l e s s n e s s ,  e v e n  t h o u g h  h e  c o u l d  n o t  
p r o p e r l y  c o n s i d e r  ( h e  f a d  t h a t  t h e y  h a d  
d i e d  f r o m  d e f e n d a n t ' s  r e c k l r a a n e a *  
l l u c k a b y v  S t a t e .  C l  A p p  O p  N o  3 9 1 F i l e  
N o  5 1 9 7 1 , 6 3 2  P 2 d 9 7 5 l l 9 8 1 »  

C o n s i d e r i n g  u n c o u n a e l e d  m o v i n g  
v i o l a t i o n s  i n  a e n t e n c l n g  h e l d  h a r m l e s s  
e r r o r .  A n y  e r r o r  w h i c h  m i g h t  h a v e  
o c c u r r e d  h y  r e a s o n  o f  t h e  t r i a l  c o u r t ' s  c o n ­
s i d e r a t i o n  o f  t w o  u n c o u n s e l e d  m o v i n g  v i o ­
l a t i o n s  h i  d e t e r m i n i n g  t h e  s e n t e n c e  f o r  
n e g l i g e n t  d r i v i n g  w a s  h a r m l e s s  w h e r e  t h e  
c o u r t  a l s o  c o n s i d e r e d  t h r e e  c o u n s e l e d  
m o v i n g  v i o l a t i o n s  a n d  w h e r e  i t  d i d  n o t  
r e s t r i c t  o r  s u s p e n d  d e f e n d a n t ' s  l i c e n s e  b u t  
im p o s e d  a  f i n e  o f  S I  0 0 .  w h i c h  w a s o n l y  1 2 5  
a b o v e  l h a t  s u g g e s t e d  b y  d e f e n d a n t ' s  c o u n ­
s e l  M c K e n n e  v .  S t a l e .  S u p  C l  O p  N o  
1 0 2 9  l F i l e  N o  2 0 1 2 1 , 5 2 0  !»  2 d  7 9 1 1 1 9 7 4 1  

S e n t e n c e  u p h e l d .  —  S e v e n t y  o f  d e f e n  
d a n l ' a  o f T r n s e  w i t h i n  t h e  c r i m e  o f  r e c k l e a a  
d r i v i n g  a n d  t h e  n e e d  l o  d e t e r  h i m ,  t o  d e t e r  
o t h e r s ,  n n d  t o  r e a lT i r m  a o c i e l a l  n o r m s  
j u s t i f i r d  a  o n e - y e a r  s e n t e n c e  l l u c k a b y  v  
S t a t e .  C t  A p p  O p  N o  3 9  ( F i l e  N o  6 1 9 7 » , 
6 3 2  P  2 d  9 7 5  ( 1 9 8 1 1  

C i t e d  i n  f l o o d  v  S m e d l e y ,  S u p  C t  O p  
N o  B O O  i F i l e  N o  1 4 0 6 ) .  4 9 8  P .  2 d  1 2 0  
( 1 9 7 2 ) ,  W i l l i f o r d  v  S t a t e .  S u p  C t  O p  N o  
2 7 6 1 1K i l e  N o .  5 9 8 6 b 6 7 4  I *  2 d  1 3 2 9 ( 1 9 6 3 1 .  
W i l s o n  v  S t a l e , C t  A p p  O p  N o  3 5 6 i F i l e  
N o a  7 6 2 3 .  7 5 2 6 .  7 8 3 3 1 .  P 2 d  
( 1 9 8 4 )

•  »

I I

C o l l a t e r a l  r e f e r e n c e * .  —  7 A  A m  J u r  
2 d ,  A u t o m o b i l e *  a n d  H i g h w a y  T r a g i c .  
I I  3 1 2  l o l l * )

6 1 A  C J S .  M o t o r  V e h i c l e * ,  I I  6 0 9  t o  
6 2 1

W h * t  a m o u n t *  t o  g r o a *  o r  w a n t o n  n e g l i -  
g o n e r  i n  d r i v i n g  * n  a u t o m o b i l e  p r e c l u d i n g  
t h e  d e l e n a r  o f  c o n t r i b u t o r y  n e g l i g e n c e ,  . IH  
A L R  1 4 2 4 .  7 2  A I . H  1 . 1 5 7 .  0 2  A t . l t  I J 6 7 .  
1 1 9  A l . l t  6 5 4

W h a !  a m o u n t *  t u  r r t  V i c *  d r i v i n g  
w i t h i n  a t a t u t r  m a k i n g  r e c k l i - a *  d r i v i n g  o f  
a u t o m o b i l e  a  c r i m i n a l  o f t e n * * ,  6 6  A l . l t  
1 2 7 3 .  5 2  A I . K 2 d  1 3 3 7  

D r f i n i l r n r v s  a n d  l e r t a i n l y  o f  a l a l u t e a  
| i r o h i t n l i n g .  1 2  A I J l 2 d  5 H 0  

R t - c k l r M  d r i v i n g  a a  le n / w r  i n c l u d e d  o f  
f e l i n e  o f  d r i v i n g  w h i l e  i n t o v i r a l e d  o r  a im *  
i l u r  c h a r g e .  I D  A I . R t t h  1 2 5 2

Sec. 28.35.0-15. Negligent driving, in) A person whodrivesa motor 
vehicle in the state in a manner which creates un unjustifiable rink of 
harm to a person or lo property untl who. ns a result of the creation of 
the risk, actually endangers u person or property is guilty of negligent 
driving An unjustifiable risk is a risk uf such a nature and degree thnt 
a failure to avoid it constitutes u deviation fnun the standard of care 
thBt a reasonable person would observe in the situution. Proof thut a 
defendant actually endangered o person or property is established hy 
showing thut. as a result of the dofcndanlV driving.
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(1) an accident occurred;
(21 a person, including the defendant, took evasive action to avoid an 

accident;
(.11 n person, including the defendant, stopped or slowed down 

suddenly to nvoid un accident; or
(4* a person or property, including the defendanl or the defendant's 

property, was otherwise endungored.
(b) The offense of negligent driving is a lesser offense than, nnd 

included in, the offense of reckless driving, und a person churged with 
reckless driving may Ik* convicted of the lesser offense of negligent 
driving.

(c) A person convicted of negligent driving is guilty of on infraction 
ns provided under AS 28.40.050, und in addition, the court may limit 
or suspend the person's driver’s license under AS 28.15.220(b).

(dl lawfully conducted automobile, snowmobile, motorcycle or other 
motor vehicle racing or exhibition events are not subject to the provi­
sions of this section. ($ 7ch74S L A  1974; am 5 Cell 241 SLA 1976;nm 
5 19 ch 144 SLA 1977)

I t e v l a o r ' a  n o t e s .  —  A S  2 8  1 5  2 2 1 1 . 
r r f r r m l  t o  i n  t c *  o f  t h i a  m r c t i u n ,  w a s  
r e p e a l e d  i n  1 9 7 8 .  T h e  p r r w n t  p r u v i n i o n a  
f o r  d i a c r c l i o n a r y  c o u r t  l i m i t a t i o n  o f  
l i c * n * c t i  a r e  f o u n d  i n  A S  2 8  1 5  2 0 1  T h e

p r r n r n t  p r o v i a i o n *  f o r  m a n d a t o r y  a u s p e n -  
a i o n  o f  l i c e n a c a  f o r  c e r t a i n  v i o l a t i o n "  I A S  
2 8  1 5  1 8 11 d o  n o t  i n c l u d e  a  v i o l a t i o n  o f  t h i a  
a e c t i o n  i n  t h e  g r o u n d *  f o r  f t u i p c n m o n

N O T K S  T O  D E C I S I O N S

C o d i f i c a t i o n  o f  c o m m o n l a w  a i o n -  
c l a r d  o f  c a r e .  T h i a  a e c t i o n  a n d  A S  
2 8  3 5 0 4 0 ,  d e f i n i n g  r e c k l e a *  a n d  n e g l i g e n t  
d r i v n g ,  d o  n o t  a c t  f o r t h  p r r c ' o c  a t a n d a r d a  
o f  c a r t * ,  b u t  m e r e l y  c o d i f y  t h e  u a u a l  
c o m m o n  l a w  a t a n d a r d  o f  c a n *  H a i l e y  v  
I t e n o r d ,  S u p  C l  O p  N o .  2 3 0 8  i F l I f  N o  
4 6 9 6 1 . 6 2 5  P  I » I ' M  1 9 8 1 »

S p e c i f i c  c o n d u c t  n o t  p r o o c r i b t d .  —  
T h i a  M o t i o n  a n d  A S  2 8  3 5  0 4 0 ,  d e f i n i n g  
r e c k l e * *  a n d  n e g l i g e n t  d r i v i n g ,  d o  n o t  
p r t M c r i lw  a p e e i f i c  c o n d u c t ,  h u t  r a t h e r  a t a t c  
t h a t  a  p e r s o n  a h a l l  n o t  d r i v e  a  m o t o r  v e h i ­
c l e  i n  a m a n n e r  w h i c h  c r c a t r a  a n

u n j u s t i f i a b l e  r i * k  l l a i l r y  v  U - n u r d .  S u p  
C t  O p  N o . 2 3 0 8 1 F i l e  N o  4 6 9 6 1 . 6 2 5  P  2 d  
8 4 9  I I 9 8 H

N e g l i g e n t  d r i v i n g  i a  a n  i n f r a c t i o n ,  
n o t  a n  o f f e n a e  f o r  d o u b l e  j e o p a r d y  
p u r p o a e a ,  a n d  p l e a d i n g  n o  e u f i t e c t  t o  
n e g l i g e n t  d r i v i n g  d o e *  n o t  p r e c l u d e  «  a u b -  
o e i j u e n l  p r o a r c u l i o n  f o r  t h e  o lT r n a e  o f  s e c ­
o n d  d e g r e e  a a a a u l t  C a r l s o n  v  S t n l e ,  C l .  
A p p  U p .  N o  3 3 9 1F i l e  N o  7 3 3 8 1 , 6 7 0  P . 2 d  
6 0 3  < 1 9 8 4 1 .

C i t e d  i n  W V . o r d  v  S t a t e . S u p  C t  O p  
N o  2 / 5 1  i F i l e  N o  5 9 8 6 1 .  6 7 4  I 1 2 d  1 3 2 9  
119831

C o l l a t e r a l  r e f e r e n c e # .  7 A  A m  J u r
2 d ,  A u t o m o b i l e s  a n d  H i g h w a y  T r f l l T i c .
11 321.322

t i l  A  C J  S . M o t o r  V e h i c l e s ,  » 6 1 2

■T"

I I

• I
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Article 4. Duties Following Accidents.
S e c t i o n  S e c t i o n
5 0  A c t i o n  o f  o | i e r n t u r  i m m e d i a t e l y  a f t e r  9 0

a r c i d e n t  1 0 0
6 (1  D u l y  o f  o p e r a t o r  t o  g i v e  i n f o r m a t i o n  1 1 0

a n d  r e n d e r  a a a i a t a n c e  
7 0  K i a m i n a t i o n  o r  i m p o u n d i n g  b e f o r e  1 2 0

r e p a i r  1 3 0
8 0  I m m e d i a t e  n o t i c e  o f  O c c id e n t

5 28.35.050 Mirrmi Vkiik-i.kh D 28 35.050

I t e n d e r i n g  o f  r e p o r t  h y  o l h r r a  
F o r m  o f  r e p o r t a
P e n a l l y  f o r  g i v i n g  f a l s e  i n f o r m a t i o n  

i n  r e p o r t  o r  f a i l i n g  t o  r e p o r t  
I  l a c  o f  a c c i d e n t  r e p o r t *  i n  e v i d e n c e  
F n l a e  r e p o r t  o r  d e a t r u c t i o n  o f  e v i ­

d e n c e

Sec. 28.35.055. Action of o pe ra to r  immediately af ter  accident,
(u) An operatorofa vehicle involved in an accident resulting in injury 
to or death of a person shall immediately stop the vehicle at the scene 
of the accident or as close to it as possible and return lo, nnd remnin 
at. the scene until the operator has fulfilled Ihe requirements of AS 
28.35.069.

(b) The operator of n vehicle involved in nn accident resulting only 
in damage to n vehicle driven or attended by a pe-son shall immedi­
ately stop the vehicle at the scene of the accident or as close to it us 
possible und return tu, und remain at, the scene of the accident until 
the operator hus fulfilled the requirements of AS 28.35.060.

(c) Thu operator of 11 vehicle involved in an accident resulting only 
in damage to a vehicle which is unattended shall immediately stop at 
the scene of the accident und undertake reasonable means and efforts 
to locute and notify the operator or owner of the damaged unattended 
vehicle of the name and address of the operator and owner of the 
vehicle striking the unattended vehicle. If theopernlor or owner of the 
unattended vehicle cannot be located then the operator shall leave in 
a conspicuous place in or upon the unattended vehicle, a writing 
stating the name and address of the operator and of the owner of the 
vehicle which struck the unattended vehicle and setting forth a 
statement of the circumslunces of the accident. (5 50-5-5 n, h ACLA 
1949; am 5 1 ch 69 SLA I960)

N O T E S  T O  U K C i H I O N H

D o t h  t h i a  a e c l l u n  a n d  A S  2 8 . 3 5  0 6 0  
d e f i n e  ( h r  d u l i e a  o f  d r i v e n  o f  m o l o r  
v e h i c l e *  " I n v o l v e d  I n  a n  a c c i d e n t "  
D r a h n a h  v  S t a l e ,  S u p  C l  O p  N o  4 H 5  
( K i l e  N o  8 4 9 1 .  4 4 2  P 2 d  4 4  ( 1 9 0 8 1 .

A n d  r o n a t i l u l r  a n  I n t e r l o c k i n g  a l a l u .  
l o r y  a c h e m e .  I l  I t  n p p u r e n l  ( n u n  a  
r e a d i n g  o f  A S  2 8  3 1  ( I f u l i a i  a n d  A S  
2 8  3 5  C X X X a l l h a l  t o g e t h e r  ( h e y  n w n t i l u t e  
a n  i n t e r l o c k i n g  t l n l u l o r y  t c h r m e  
p r o t r r i h m R  c o n d u c t  c o m m o n l y  k n o w n  a t  
" h i t  a n d  r u n "  d r i v i n g  D r a h o a h  v  S t a l e ,  
S u p  C t  O p  N u  4 H 4  I K i l e  N u  K 4 9 I .  4 4 2  
I ’ 2 d  4 4  1 1 9 (1 8 1  

S e p a r a t e  n f f r n a e e .  l a - a c m g  I h r

t c e n c  u f  a n  a c c i d e n t  l a  a  a e p a r a t e  a n d  ( h a ­
l o i d  o f f e n a e  f r o m  I h e  c r i m e  o f  f a i l u r e  l o  
l e n d e r  a t a i , l a n c e  D r a l i u a h  v  S t a l e ,  S u p  
C t  O p  N o  4 8 5 1 )  l i e  N n  8 4 9 1 . 4 4 2  P  2 d  4 4  
I I 9 ( i 8 i

V i o l a t i o n !  o f  a u b a e c t i o n  • * !  a r e  p u n -  
i t h a h l r  u n d e r  A S  2 8  3 5  2 3 0 .  D r a h o a h  v  
S t a l e .  S u p  C l  O p  N u  4 S 5 l K d e N o  H t 9 ' ,  
4 1 2  I *  2 d  4 4  1 1 9 0 8 *  

q u o t e d  I n  M i l l e r  v  S t a t e ,  C t .  A p p  O p  
N u  : : I 5  I K i l e  N n  5 4 2 9 1 ,  6 6 2  l ' 2 d  4 9 4  
1 1 9 8 2  *

C i t e d  i n  A t c h a k  v  S l a t e ,  t ’ l  A p p  O p  
N o  0 3 0  I K i l e  N o  4 4 3 5 k  0 4 0  I *  2 d  1 3 1  
I I 9 8 U
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C o l l a t e r a l  r e f e r e n r m ,  7 A  A m  J u r  
2 d .  A u t o m o b i l e *  m i l l  H i g h w a y  T r a f f i c ,  
4 4  2 8 9  l o  2 9 5

6 I A  ( M S ,  M o t o r  V e h i c l e * ,  I t  6 7 1  t u  
683

C o n n t i t u t i o i m l i t y ,  c o n s t r u c t  i o i i . n o d  
r  f l e e t  o f  s t a t u t e  I I I  r e l a t i o n  t o  c o n d u c t  o f  
d r i v e r  o f  a u t o m o b i l e  a f t e r  h a p p e n i n g  o f  u n  
a c c i d e n t .  1 6  A I 3 <  1 4 2 5 .  6 6  A l . l t  1 2 2 8 .  1 0 1  
A l . l t  9 1 1

F a i l u r e  t o  « t o p  o r  o i l i e r  c o n d u c t  a l t e r

n u l o n i o h i l n  a c c i d e n t  i i n  N i i p | x i r t i n g  c l a i m  
f u r  e x r m p l u r y  d a m a g e s ,  1 5 6  A l . l t  I I 1 5  

A p p l i c a b i l i t y  o f  c r i m i n a l  ' h i t  a n i l  r u n "  
s t a t u t e  t o  u c c i d e n l a  i n c u r r i n g  o n  p r i v a t e  
p r o t i e r l y ,  7 7  A l . l t 2 d  1 1 7 1  

N e c e s s i t y  a n d  a t i f l k i e n c y  o l  s h o w i n g  in  
a  c r i m i n a l  p r o s e c u t i o n  u n d e r  n  
" h i t  a n d  r u n "  s t a t u t e  Accused'* k n o w l e d g e  
u f  a c c i d e n t ,  i n j u r y ,  o r  d a m a g e ,  2 3  A l . l t . 3 d  
4 9 7

Sec. 28.35.000. Duly o f  o p e ra to r  to give information nnd 
ren d e r  amdidance. la) The operator of a vehicle involved in un acci­
dent resulting in injury to or death of a person or damage to a vehicle 
which is driven or attended by a person slu.ll give the operators name, 
address, und vehicle license number to the person struck or injured, or 
the operator or occupant, or the person attending, and the vehicle 
collided with nnd shall render to any person injured reasonable assis­
tance, including making of arrangements for attendance upon the per­
son by a physician and transportation, in a manner which will not 
cause further injury, to a hospital for medical treatment if it is 
appnrent thnt treatment is desirable. Under no circumstances is the 
giving of assistance or other compliance with the provisions of this 
paragraph evidence of the iinbility of an operator for the accident.

(h) Except us provided in Ic) of this section, a person who fails to 
comply with any of the requirements of this section is, upon conviction, 
punishable hy imprisonment for not more thun one year, or by a fine 
of not more thun $5(H), or by both. This provision does not upply to a 
person incapacitated hy the accident lo the extent thut the person is 
physically incapable of complying with the requirement.

(c) A person who fails lo comply with u requirement of this section 
regarding assisting an injured person is, upon conviction, punishable 
hy imprisonment for not more thun 10 yeurs, or hy a fine of not more 
thun $10,000, or hy both. This provision dews not apply to a person 
incapacitated hy the accident to the extent thnt the person is physically 
incapable of complying with the requirement, (!) 50-5-5 c, d AIM,A 
1949; am «  1, 2 ch 85 SLA I ‘. M i d i

N O T E S  T O  D E C I S I O N S

T h i a  a r r t i o n  c l  o r a  n o t  c o d i f y  a  
c o m m o n  l a w  c r i m e  l » u l  r a l h r r  c r r a t e x  
a  n r w  s t a t u t o r y  o f f r  n * r  K i m o k l o a k  v  
S t a i r ,  S u p  1*1 O p  N o  1 7 0 1  I K i l t *  N o  
3 1 7 7 1 ,  5 8 4  I 1 2 .1  2 5  1 1 * 1 7 8 1  

C l n  i t a  f a r r ,  t h i a  a r r t i o n  a p p e a r s  
c o n s t i t u t i o n a l l y  d r f r r t l v r  f o r  i t a

f a i l u r e  t o  r e q u i r e  c r i m i n a l  i n t r n t ,  o r  
m o r r  p a r t i c u l a r l y ,  f o r  i t *  l a i l u r e  t o  r e q u i r e  
t h a t  a  | x  r - 4 . i i  k n o w i n g l y  f u l l *  t o  r e n d e r  
«Mirtan<v K i m o k l o a k  v  S t a t e .  S u p  C t  
O p  N o  1 7 0 4  • F i l e  N o  3 1 7 7 1 ,  6 8 4  I *  2 d  2 5  
119781

• • 0 28.35.050 M o u n t  V k i i u t . i s » 28.35.060

i n

C D

•  I

( I n  U n  f a r e  t i n *  a r c t n » n  d o e a  n o t  r e q u i r e  
t h u t  k  p e r s o n  h a v e  k n o w le d g e ?  o f  t h e  n u  t* 
d e n t  o r  o f  t h e  f a r t  t h n t  i n j o n e a  h a v e  
r r n o l t r d  t o  Im* g u i l t y  n f  u  r t e r i o u *  c r i m e  
I  I , u h  t h e  N t n t u t e  a p i a - u r s  t o  h o l d  n  p e r s o n  
s t r i c t l y  l i a b l e  f o r  f a i l u r e  l o  r e n d e r  i i s n i n  
l a n c e  e v e n  i f  l i e  i n  u n n w u r c  o f  a n y  
w r o n g d o i n g  l e .  u n a w a r e  o f  I h e  u r t o m  
s t a n c e s  g i v i n g  ru n *  t o  t h e  d u t y  a n d  ( I n i *  
u n a w a r e  t h a t  h e  i n  i n  f a c t  f a i l i n g  t u  d o  t h e  
r e q u i r e d  a c t  K i m o k l o a k  v  S t a t e . S u p  C t  
O p  N o  1 7 0 4  i f  i l e  N o  3 1 7 7 1 ,  5 8 1  P 2 d  2 5  
1 1 9 7 8 1 .

H u t  t h e  r e q u i s i t e  i n t e n t  m a y  l > r  r e a d  
I n t o  t h e  a t a t u t e  b y  i m p l i r a l i o n .  
K i m o k t o n k  v .  S t a t e . S u p  C t  O p  N o  1 7 ( 1 4  
( F i l e  N o  3 1 7 7 1 .  5 8 4  I*  2 d  2 5  1 1 9 7 8 1

T h e  l e g i f d M t u r c  i n t e n d e d  t h u t  c r i m i n a l  
l i a b i l i t y  u n d e r  t h i n  n c c t i n n  a t t a c h  o n l y  
w h e r e  t h e  o p e r a t o r  o f  a  m o t o r  v e h i c l e  
k n o w i n g l y  f o i l n  t n  a t o p  a n d  r e n d e r  a s s i s ­
t a n c e  T h e  a t a t u t e  r e q u i r e *  u n  a f f i r m a t i v e  
r o u r u e  o f  a c t i o n  l o  l «  t a k e n  b y  I h e  d r i v e r  
a n d  i t  n e c e s n a r i l y  f o l l o w *  t h a t  o n e  m u a t  h e  
a w a r e  o f  t h e  f a c t a  g i v i n g  r i a e  t o  t h i s  a f f i r ­
m a t i v e  d u t y  i n  o r d e r  t o  p e r f o r m  n u r h  a  
d u t y .  K i m o k t o n k  v  S t a t e . S u p .  C t  O p  N o  
1 7 0 4  ( F i l e  N o  3 1 7 7 ) ,  5 8 4  P  2 d  2 5  1 1 9 7 8 ) .

W h e n  c r i m i n a l  l i a b i l i t y  u n d e r  a u b -  
a e c t i u n  ( c )  a t t a c h e * .  —  C r i m i n a l  l i a b i l i t y  
u n d e r  a u b a e c t i o n  l e t  o f  t h i n  s e c t i o n  
a t t a c h e *  t o  n  d r i v e r  w h o  l e a v e n  t h e  s c e n e  o f  
a n  a c c i d e n t  w h e r e  t h e  M a l e  c a n  p r o v e  b y  
d i r e c t  o r  c i r c u m a t a n t i a l  e v i d e n c e  t h a t  t h e  
d r i v e r  a c t u a l l y  k n e w  o f  t h e  i n j u r y  o r  t h i l l  
h e  k n e w  t h n t  t h e  a c c i d e n t  w n *  o f  i n c h  »  
n a t u r e  ( h a t  o n e  w o u l d  r e a s o n a b l y  a n t i c i ­
p a t e  t h a t  i t  r c n u l t c d  i n  i n j u r y  l o  n  | m t * o m  
K i m o k t o u k v  S t a t e . S u p  C t  O p  N o  1 7 0 4  
I F i l e  N o .  3 1 7 7 ) ,  5 8 4  I*  2 d  2 5  I ' 9 7 8 )

t n t o i l c  i t i o n .  —  W h e r e  o n >  i n  c h a r g e d  
w i t h  f a i l t  r e  t o  r e n d e r  a s s i s t a n c e  u n d e r  
t h lN  n e c t i o n ,  a n d  w h e r e  t h e r e  i a  e v i d e n c e  o f  
i n t o x i c a t i o n  t h e  J u r y  m a y  c o n a l d e r  t h e  
f a c t  t h a t  t i n  u r c U N c d  w a a  i n t o x i c a t e d  i n  
d e t r r m i m n g  w h e t h e r  h r  h a d  t h e  r e q u i s i t e  
k n o w l e d g e  K i m n k t o a k  v  S t a t e . S u p  C t  
O p  N o  1 7 0 4  I  F i l e  N o  3 1 7 7 ) .  5 8 4  I*  2 d  2 5  
( 1 9 7 8 )

N o  e r r o r  i n  m a n n e r  I n  w i d t h  s t a l e  
p e r m i t t e d  t o  a r g u e  e l e m e n t  o f  k n o w l ­
e d g e  t u  J u r y .  —  S e e  A l t h a k  v  S t a l e .  C t  
A p p  O p  N o  1 ) 3 6 1F i l e  N o  4 4 3 5 1 ,  6 4 0  I *  2 d  
1 3 5  1 1 9 8 1 •

I n s t r u c t i o n  t h a t  t h e  j u r y  c o u l d  f i n d  
k n o w l e d g e  o f  i n j u r y  w h e r e  t h e  i i r c u i n -  
M u m e *  w e r e  ,« U ( l l  t h a t  t h e y  w o u l d  l e n d  a  
r e a s o n a b l y  p r u d e n t  p e r s o n  t o  a s s u m e  t h a t  
iim  a c c i d e n t  r e s u l t i n g  i n  i n j u r y "  m u s t  h a v e  
o c c u r r e d  W I I *  e r r u i i e o u n ,  s i n c e  i t  I *  n o t  I h e  
r e a s o n a b l e  p r i s o n  w h o  i a  o n  t r i a l  h u t  I h e  
d e f e n d a n t  a n d  i t  in  t h e  d e f e n d a n t  *  k n o w l ­
e d g e  w h i c h  m u d  Ih * p r o v e d  a n d  n o t  l h a l  o f  
i i  h y p o t h e t i c a l  r e a s o n  a i d e  p e r s o n  
K i m o k l o a k  v  S t a t e . S u p  O l  O p  N o  1 7 0 4  
( F i l e  N o  3 1 7 7 ) ,  5 8 4  P . 2 d  2 5  0 9 7 8 )

W h e r e  I h e  t r i a l  c o u r t ' s  O r a l  i n s t r u c t i o n  
o n  I h e  e l e m c h t a  o f  t h r  o f T c n n e  o f  f a i l u r e  l o  
r e n d e r  a i d  a d e q u a t e l y  a p p r i s e d  t h e  j u r y  o f  
n i l  n e c e s s a r y  c l e m r n l *  w i t h  t h e  e x c e p t i o n  
o f  t h e  e l e m e n t  o f  k n o w l e d g e ,  b u t  t w o  a d d i  
t i o n a l  i n s t r u c t i o n *  s p e c i f i c a l l y  a d d r e s s  n g  
t h e  e l e m e n t  o f  k n o w l e d g e  c o n f o r m e d  p r e -  
c u t e l y  t o  t h e  r e q u i r e m e n t s  o f  K i m o k t o a k  v  
S t a t e .  S u p  C t  O p  N o  1 7 0 4  ( F i l e  N o  
3 1 7 7 ) .  5 8 4  I *  2 d  2 5  ( 1 9 7 H ) ,  n o  r m i r  w a *  
c o m m i t t e d  h y  t h e  c o u r t  i n  i n s t r u c t i n g  t h e  
j u r y .  A t c h n k  v  S t a t e ,  C t .  A p p  O p  N o  0 3 6  
( F i l e  N o  4 4 - 7 5 ) ,  6 4 0  l»  2 d  1 3 5  0 9 8 1 )

T h e  c r i m e  o f  l e a v i n g  t h e  a c e n e  o f  a n  
a c c i d e n t  I n  n o t  a m e n a b l e  t o  c i v i l  c o m ­
p r o m i s e .  H e n s e !  v .  S t a t e . S u p  I ' l .  O p  N o  
1 7 5 5  I F i l e  N o  3 7 1 9 ) .  5 8 5  1» 2 d  8 7 8 1 1 9 7 8 )  

T h e  n e t  c o n s t i t u t i n g  t h e  c r i m e  o f  l e a v i n g  
t h e  s c e n e  o f  a n  a c c i d e n t  i s  t h e  f a i l u r e  t o  
a t o p  a n d  m a k e  t h e  n e c e a a a r y  e x c h a n g e s  o f  
i n f o r m a t i o n  o r  a s s i s t a n c e  a f t e r  I h e  n c c i  
d e n t  h a a  o c c u r r e d  T h i s  o m i s s i o n  i s  n o t  o n e  
w h i c h  r n u o e a  i n j u r y  t o  t h e  p r i v a t e  c i t i z e n  
w i t h i n  I h e  m e a n i n g  o f  t h e  c i v i l  c u m p r o  
m i  n o  a t a t u t e s  S e t t l e m e n t  o f  I h e  c l a i m  f o r  
i n j u r i e s  r e s u l t i n g  f r o m  I h e  a c c i d e n t  ( i i n n o t  
s e t t l e  t h e  M a t e ' *  c l a i m  f o r  a  v i o l a t i o n  o f  i t *  
l a w s  H c n s e l  v  S t a l e ,  S u p  C t  O p  N o  
1 7 5 5  ( F i l e  N n  3 7 1 9 ) ,  5 8 5  I*  2 d  8 7 8 11 9 7 8 )  

T c n - y r a r  s e n t e n c e  f o r  f a i l u r e  t o  
r e n d e r  a s s i s t a n c e  a f f i r m e d .  —  S e e  
f t n s c n d a h l  v  S t a t e . S u p  C l  O p  N o  1 8 0 7  
I F i l e  N o  4 0 8 7 ) .  5 9 1  I*  2 d  5 3 8  1 1 9 7 9 )  

A p p l i e d  i n  f . u p r o  v  S t a t e ,  S u p  C t  O p  
N o  1 9 6 0  I F i l e  N o  2 9 8 7 ) ,  6 0 3  l » 2 d  4 6 8
1 1 9 7 9 )

Q u o t e d  i n  T h i b e d e a u  v .  S t a l e ,  S u p  C t  
O p  N o  2 1 8 2  ( F i l e  N o  4 3 2 5 ) .  0 1 7  1* 2 d  7 5 9
1 1 9 8 0 ) .  M i l l e r  v  S t a t e .  C t  A p p  O p  N o  
1 3 5  l F i l e  N o  5 4 2 9 ) ,  6 5 2  I *  2 d  4 9 4  0 9 8 2 )

•9

C o l l a t e r a l  r e f e r e n c e *  7 A  A m  J u r  6 1 A  C J S .  M o t o r  V e h i c l e s .  4 1  6 7 4  l u
2 d .  A u t o m o b i l e *  a n d  H i g h w a y  T r a f f i c ,  6 8 3
4 4  2 8 9  t u  2 9 5  V i o l a t i o n  o f  s t a t u t e  r e q u i r i n g  o n e
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m v u l v r d  111 u n  a t f  I t l r n t  l o  a t o p  m i l l  r r m l r r  S u l l i c u - m  v  o f  i - o m p l i a n r r  w i t h  r n » |U i r r -
u n l  n»  a lT r c t i n g  c i v i l  l i u l n l i l y .  H i )  A l . l t J J  m r n l u f c r i m i n a l " h i l  u n d m n " a t i t l t i i o H i n t  
2 9 ! )  n i o t o n a l  I c l r n t l f y  I n i n  . - I I .  4 H  A l . l t , ' I d  6 8 5

See. 28.35.070. E xam ination  o r  im pounding before repair .  A 
person may not innkc or have made repaint lo damage or injury lo u 
motor vehicle which could have been c u i ip 'x I iiy collision with n person 
or property without first notifying the I) mrtmcnt of Public Safety, 
chief of pol ice, or in the absence of these, the nearest pol icetnan or other 
peace officer, who shull immediately examine the vehicle and make a 
full report subscribed by the person in whose custody the vehicle then 
is. A copy of the report shall Ih ; mailed or delivered to the Department 
of Public Safety. If no official is within 10 miles of the plnce where the 
vehicle is brought for repair, then nu notice or examination is required, 
if there is ground for suspecting that the vehicle was involved in a 
collision with a person, the vehicle shall be impounded at the expense 
of the owner, for which the cuslodinn shall have a lien, und shall be 
accessible only to officers detailed to the investigation of the case until 
released. If, however, there is no reason to suspect thnt the damage to 
the motor vehicle was caused by collision with a person or property, the 
repair of f  J vehicle may be authorized by the officer in charge of the 
investigation at any lime after the expiration of 24 hours thereafter. 
(§ 50-5-5 f ACLA 1349; am 5 2 ch 123 SLA 1959)

N O T E S  T O  D E C I S I O N S

A p p '  i i n t . u p r n v  S t a t e  S u p  C l  D p  
N o .  I I  i K i l f  N u  2« JH 7» , 6 0 3  I*  2 d  4 6 8
« 1 0 7 9 1

C o l l a t e r a l  r e f e r e n c e s .  3 H  A m  J u r  l . t r n  f u r  a t o r a g r  n r u u t o i n o t o k < ,  3 1  A t . I I
2 d .  G a r a g r a .  a n d  P a r k i n g  u n d  K i l l i n g  H 3 4 .  4 H  A I . K J d  H 'J4  
S t a l i o n a ,  I I  1 4 0 ,  1 4 4  l o  1 6 1  l . a - n  f u r  l o w i n g  u r  a l o r u g r ,  o r d r r r d  b y

6 1 A  I ' J S .  M o t o r  V o h i t l r a ,  11 7 2 6 ,  p u b l i c  o f f i c e r ,  o f  m o t o r  v e h i c l e .  8 5  A l . l U d
7 4 8 < d l .  I r l  11 1 9

Sec. 28.35.080. Im m edia te  notice of  accident. laiThe driver of a 
vehicle involved in nn accident resulting in bodily injury to ordeatli of 
a person or total property damage to nn uppurenl extent of $500 or 
more shall immediately hy the quickest means of communication give 
notice of the ucrident lu the locul police department if the uccidcnl 
occurs within a municipality, otherwise to the Department of Public 
Safety.

lb) The driver of u vehicle involved in an accident resulting in Ixxlily 
iqjury to or deuth of a person or total property damage to an apparent 
extent of $500 or more shall, within 10 days idler the uccident, forward
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i i  written report nf the accident to the Department of Public Safety and 
to the local police department if the accident occurs within n munic­
ipality. A report is not required under this subsection if the accident is 
investigated by a pcuce officer,

(cl Tiie form of accident report required under lb) of this section can 
be obtained from uny locul pulice department nr the Department of 
Public Snfely.

(d) The Dnpnrlment of Public Safely may require the driver of a 
vehicle involved in nn uccident of which n report must be made to file 
supplemental reports whenever the original report is insufficient in Ihe 
opinion of the department.

(el Every luw enforcement officer who, in the regulnr course of duty, 
investigates u motor vehicle uccident for which u report must he made, 
either at the time of and al the scene of the accident or tliereuder by 
interviewing the participants ur witnesses, shall, within 24 hours nfter 
completing the investigation, forward u written report of the uccident 
to the Department of Public Sulely.

ID An accident re|s>rt is not required under this section from a per­
son who is physicnlly incapable of making the report during the period 
of incapacity. (55 50-5-5 f, g Af’I.A 1949; added by 5 3 ch 123 Sl.A 
1959; urn 55 2. 3 ch 69 Sl.A i960: 55 50-5-5 h, i. j  ACI.A 1949; udded 
by § 3 cli 123 Sl.A 1959; urn § 20 ch 144 Sl.A 1977)

N O T E S  T O  D E C I S I O N S

S c l M n c r i m l n n l l o n .  —  A p p e l l a n t s  
a d m i s a i o n  t l i n l  h e  w a *  d r i v i n g  v e h i c l e  i n  
q  o r a t i o n  a l  t i r  ? o f  a c c i d e n t  w a a  n o t  i n n d -  
r n i M i b l e  u n d e r  t h e  f i r t h  a m e n d m e n t  t o  t h e  
U n i t e d  S t a l e *  C o n s t i t u t i o n  a n d  A l a s k a  
C o n s t ,  a r t  I ,  4 y  n *  t t e m g  c o m p e l l e d  h y  
t h i n  s e c t i o n ,  n i n c r  t h i s  a r r t i o n  d o e a  n o t  
r e q u i r e  l i n y  i n c r i m i n a t i n g  i n f o r m a t i o n ,  
h u t  m e r e l y  r e i j u i r e n  a  p e r a o n  w h o  in  
i n v o l v e d  i n  a n  a c c i d e n t  c o v r r i d  h y  t h r  
a l a t u t e  t o  g i v e  n o t i c e  o f  t h e  O c c i d e n t  t o  ( t i e  
a p p r o p r i a t e  p o l i c e  d e p a r t m e n t  C r r a r v  v  
S l a t e ,  C l .  A p p  O p  N o  2 5 2  t F t l r  N o a  
6 7 7 7 ,  P )7 7 H I .  6 6 3  P  2 d  2 2 6  1 1 9 8 3 )  

I n v e s t i g a t i n g  o f f l c e r ' a  w r i t t e n  r e p o r t  
m  a c c i d e n t  i a  n o t  a d m i a a i h l c  i n  e v i -  

u e n c e  u n d e r  t h i a  a r r t i o n  M e n a r d  v  
A c e v e d o ,  S u p  C t  O p  N o  .*1 64  i K i l e  N o  
6 3 6 1 . 4 1 8  I*  2 d  7 6 6  1 1 0 6 6 J 

A d m i s s i b i l i t y  o f  I n v e s t i g a t i n g  o f f i ­
c e r ' #  o b s e r v a t i o n *  -  A l t h o u g h  u n d e r

A S  2 8  3 5  1 2 0  a w r i t t e n  r e j a i r t  i t o e l f  in  
g e n e r a l l y  i n a d m i H a i b l r ,  t h e  p o l i c e  o f f i c e r  
w h o  i n v e s t i g a t e *  t h r  a c c i d e n t  m n y  t e s t i f y  
t o  t h e  o h a e r v a t i o n n  w h i c h  h e  m a d e  i n  p r e ­
p a r i n g  t h e  r e p o r t ,  a n d  h i #  o b s e r v a t i o n *  
w o u l d  i n c l u d e  a n y  s t a t e m e n t *  w h i c h  w e r e  
m a d e  t o  h i m  i n  l l i e r o u n i e o f l h e  i n v r n t i g a -  
( t o n  t h a t  w e r e  o t h e r w i s e  n d n i i M i b l e ,  
i n c l u d i n g  I h e  s t a t e m e n t  o f  u  d c f e n d u n t  
l h a t  h e  w a *  t h e  d r i v e r  o f  t h e  v e h i c l e  I n  
i p i e n t i o n  C r e a r y  v  S t a l e .  C t  A p p  O p  N o  
2 5 2  I t ' l l *  N o s  6 7 7 7 .  6 7 7 H I .  6 6 3  P 2 * '  2 2 6  
(19H.li

A p p l i e d  i n  A d k m a  v .  l a t t e r .  S u p  l ’ t
O p  N o  1 1 0 7  t K i l c  N o  2 0 7 8 1. 5 3 0  I*  2 d  I I  
1 1 9 7 4 1, K u p *  T r a n a p  , I n c  v  H e n r y ,  S u p  
C t  O p  N o  1 5 2 7 1 K i l e  N o  2 9 2 6 1 .  6 7 2  I ’ 2 d  
7 2 1 1 9 7 7 1; H u t  h e r  f o r d  v  S t a t e . S u p  C t . O p  
N o  2 0 4 1 1  i K t f *  N o  3 4 5 3 1 .  6 4 1 5  I *  2 d  1 6  
I ! 9 7 9 i

(  n l l a t i - r n l  r a f - r e n c r a .  7 A  A m  J u r  A i lm i a a i b i l i l y  u f  r v p n r t  o f  n p r r a t o r  D i n t  
. ' . I ,  A u t o m u b l l r *  a n J  H i g h w a y  T r a l T i r ,  p u n - m i n t  I n  l a w ,  r r o p i - t t m g  u u t .m u .h i h >  
t 1 6 0  a a l d n i t ,  6 ! )  A l . t t  9 0 5

6 1 A  V  J  S  . M o t o r  V r h i c l f * .  » <>74
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28.35.090 A i .ahka SrATtiTK-s 5 28.3.V110 §1 § 28.36.120

K a i l u r e t o c o m p l y w i l h a l n l u t r r c q u i r i n g  a u > |v m i i< > n  n r  t o l l i n g  o f  a t a t u t e  o f  h i m -  
o n r  i n v o l v e d  i n  a u t o m o b i l e  a c c i d e n t  t o  U l t o n ,  1 0  A t . l l . M  6 6 4  
■ top o r  r e p o r t .  « •  a f f e c t i n g  < |u r > t i n n  ■■ l o

Sec. 28.36.090. R endering  of repo r t  by others. In) Whenever the 
driver of u vehicle ia phyaicuily incapable of giving an immediate notice 
of an accident ns required in AS 28 35,080 and there waa another 
occupant in the vehicle at the time of the accident capable of doing so, 
the occupant shall mnke or give the notice not given by the driver.

(b) Whenever the driver ia physically incapable of making a written 
report of nn accident as required in AS 28.35.080 and the driver is not 
the owner of the vehicle, then the owner of the vehicle involved in the 
accident ahull within five days ufler learning of the accident make the 
report not mude by the driver. (§ 50-5 5 j  ACLA 1949; nm § 3 ch 123 
SLA 1959)

Sec. 28.35.100. Fo rm  of  reports ,  (a) The Department of Public 
Safety ahull prepure nnd upon request supply to police departments, 
coroners, local peace officers, garages und other suitable agencies or 
individuals, forms for nccident reports. The written reports by persons 
involved in uccidenls und by investigating officers shall require suffi­
ciently detailed information to disclose the cause of the accident, condi­
tions existing ut the time of the accident, nnd the persons and vehicles 
involved.

(b) Every accident report required to lie made in writing shall ue 
made on the appropriate form approved by the department und shall 
contain all of the information required unless not available. (§ 50 5-5 
k ACLA 1949; added by « 3 ch 123 SLA 1959)

N O T E S  T O  D E C I S I O N S

q u o t e d  i n  ( ’ rrary  v  S t a l e .  C l  A p e  O p  
N o  m  I K i l e  N o n  6 7 7 7 .  6 7 7 H I ,  6 6 3  P  2 d  
2 2 6 1 1 9 8 3 1

Sec. 28.35.110. Penalty  fo r  giving false information in repo r t  
o r  falling to report, (a) A person who gives information in reports as 
required in AS 28.35.080 knowing or huving reason to believe that the 
information is false is punishable hy u fine of not more than $1,000, or 
hy imprisonment for not more than one year, or hy both.

(bl The department shull suspend the license or permit to drive und 
the nonresident operating privileges of a person failing to report an 
accident us provided in AS 28.35080 until the report is filed. The 
department may extend the suspension hy not more than 30 duys. A 
person failing to make a re|>ort as required in AS 28.35 080 is guilty 
of h misdemeanor and upon conviction is punishable hy a fine of not 
more thun $200. nr hy imprisonment for not more than 90 days, or by 
both. IH 50-5.5 I, m ACLA 1949; added by !i 3 ch 123 SLA 19591
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N O T E H  T O  D E C I N I O N 8

MuTUK V k iiic i« 8 5 28.35 120

C l l o d  i n  C r r a r y  *  S l a t e .  C t .  A p p  O p  
N o  262 ( F i l a  N o a  6 7 7 7 ,  6 7 7 8 1 ,  6 0 3  I ’ 2 d  
22611983)

C o l l a t e r a l  r r f e r r a c n .  —  7 A  A m  J u r
2 d ,  A u t o m o b i l e ,  a n d  H i g h w a y  T r a f f i c .
I  1 6 0 .

6 1 A  C J . S  , M o t o r  V a h i d e a .  f  6 7 4

Sec. 28.35.120. Use o f  acciden t repor ts  in evidence. A report 
made in accordance with this chapter mny not be used in ev'dencc in 
a criminal or civil action nrising out of the accident that is the subject 
of the report. (5 4 ch 123 SLA 1959)

N O T E S  T O  D K C I 8 I O N 9

I n v e s t l g  s l i n g  o f f i c e r ' s  w r i t t e n  r e p o r t  
o f  a n  a c c i d e n t  l a  n o t  a d m i s s i b l e  i n  e v i *  
d e n c e  u n d e r  t h i a  s e c t i o n ,  M e n a r d  /  
A c e v e d o ,  S u p .  C t .  O p  N o .  3 6 4  ( F i l e  N o .  
6 3 6 ) .  4 1 8  P . 2 d  7 6 6 ( 1 9 6 6 1  

T h i a  s e c t i o n  b a r e  a d m i s s i o n  i n t o  e v i ­
d e n c e  o f  a n  i n v e s t i g a t i n g  p o l i c e  o f f i c e r ’ *  
r e p o r t  m a d e  i n  c o n n e c t i o n  w i t h  a  Im / T i c  
a c c i d e n t  A d k i n a  v .  I * s l c r ,  S u p .  C l .  O p  
N o  1 1 0 7  ( F i l e  N o  2 0 7 8 ) .  6 3 0  P . 2 J  I I  
( 1 9 7 4 ) .

P o l i c i e s  u n d e r l y i n g  s t a t u t e s  b a r r i n g  
t h e  u a e  o f  a c c i d e n t  r e p o r t *  a a  e v i ­
d e n c e .  —  S e e  A d k i n a  v  L e s t e r ,  S u p  C t  
O p  N o .  1 1 0 7  ( F i l e  N o .  2 0 7 8 ) .  6 3 0  P 2 d  I I  
( 1 9 7 4 1 .

T h U  s e c t i o n  b y  l u  s p e c i f i c  t e r m s  
b a n  o n l y  t h e  r e p o r t ’ s  u a e  I n  e v i d e n c e .  
A d k i n a  v  ( . r a t e r ,  S u p  C l .  O p  N o .  1 1 0 7  
I F l l e  N o  2 0 7 8 ) .  6 3 0  P 2 d  I I  ( 1 9 7 4 )

T h U  a e c t l o n  d o e e  n o t  p r o h i b i t  t h e  
o r a l  t e s t i m o n y  o r  e x p e r t  o p i n i o n *  o f  a n  
I n v e s t i g a t o r  w h i c h  a r e  a l s o  c o n t a i n e d  t n  
a n  a u t o m o b i l e  a c c i d e n t  r e p o r t  A d k i n a  v .  
L r t U r .  S u p  C t  O p  N o  1 1 0 7  ( F i l e  N o  
2 0 7 8 ) .  5 3 0  I*  2 d  1 1  ( 1 9 7 4 )

I n  v i e w  o f  A l a s k a '  e s t a b l i s h e d  r u l e  
f a v o r i n g  a d m i s s i o n  o f  e i p e r t  o p i n i o n  t e s t i ­
m o n y ,  i t  w o u l d  s e e m  w i s e  n o t  t o  e t c l u d e  
a u c h  e i p e r t  t e s t i m o n y  s i m p l y  t w o u r n e  I h e  
w i t n r s e  p r e p a r e d  t h e  w r i t t e n  r e p o r t  w h i c h  
i a  b a r r e d  b y  t h e  a t a l u t a  A t U i n *  v  ( j e s t e r .  
S u p  C t  O p  N o  I  ( 0 7  I F i l e  N o  2 0  / 8 1 . 5 3 0  
P 2 d  1 1  ( 1 9 7 4 )

A l t h o u g h  u n d e r  t h i s  a e c t l o n  a  w r i t t e n  
r r p o r t  i t a e l f  l a  g e n e r a l l y  i n a d m i s s i b l e .  t h e  
p o l i c e  o f T i c r r  *  h o  i n v e s t i g a t e  a  t h e  a c c i d e n t

m a y  t e s t i f y  t o  t h e  o b s e r v a t i o n s  w h i c h  h e  
m a d e  i n  p r e p a r i n g  t h e  r e p o r t ,  a n d  h i a  
o b s e r v a t i o n s  w o u l d  i n c l u d e  a n y  
s U t e m e n U  * h i c h  w e r e  m a d e  t o  h i m  i n  t h e  
c o u r s e  o f  t h e  i n v e s t i g a t i o n  t h a t  w e r e  
o t h e r w i s e  a d m i s s i b l e ,  i n c l u d i n g  t h e  
a U t e m e n t  o f  a  d e f e n d a n t  t h a t  h e  w a a  t h e  
d r i v e r  o f  t h e  v e h i c l e  i n  q u e a t i o n  i ' r e a r y  v  
S U t e ,  C l  A p p  O p  N o .  2 6 2  i F l l e  N o a  
6 7 7 7 ,  8 7 7 8 ) .  C 6 3  P  2 d  2 2 6  ( 1 9 8 3 )  

A l t h o u g h  a  s t a t e  t r o o p e r  h a d  l i l t l e  
I n d e p e n d e n t  r e c o l l e c t i o n  o f  t h e  a c c i ­
d e n t ,  h e  c o u l d  r e l y  u p o n  h i a  r e p o r t  a a  
a  p r o p e r  b a s i s  f o r  h i a  t e s t i m o n y  i n  a  
n e g l i g e n c e  a c t i o n  I t  w a a  s t i l l  h i a  l e s t i  
m o n y  a n d  n o t  t h e  r e p o r t  I t a e l f  w h i c h  w a a  
n l a c e d  i n  e v i d e n c e  K a p s  T r a n s p , I n c  v  
( l e n r y ,  S u p  C t  O p  N o  1 .6 2 7  ( F i l e  N o  
2 9 2 6 ) .  6 7 2  P 2 d 7 2 i l 9 7 7 )

W h e r e  a  a l a l e  t r o o p e r  w a a  p e r m i t t e d  t o  
r e f r r  t o  h i a  a c c i d e n t  r e p o r t  i n  o r d e r  l o  
r e c r e a t e  f o r  t h e  j u r y  a  d i a g r a m  o f  t h e  a c e n e  
o f  t h e  a c c i d e n t  w h i c h  h e  h a d  p r e p a r e d  a a  
p a r t  o f  h i a  i n v e s t i g a t i o n  a n d  l i e  w a a  a l a o  
p e r m i t t e d  t o  r e a d  f r o m  h i s  r r p o r t  t h e  
a U t e m e n t  h e  t o o k  f r o m  o n e  o f  I h e  t w o  w i l  
n e s s e s  t o  t h e  a c c i d e n t ,  t h i s  t e s t i m o n y  w a s  
p r o p e r l y  a d m i (U « J  K a p t  T r a n s p  . I n c  v  
l l e n r y ,  . S o p  C t  ( > p  N o  1 6 2 7  ( F i l e  .N o  
2 9 2 6 1 .  6 7 2  P  2 d  7 2  ( 1 9 7 7 )

T e s t i m o n y  o f  w i t n e s s e s  n a m e d  I n  
r e p o r t .  1 7> e  h o l d i n g  t l  i t  t h i s  a r t l i o n  
d o e s  n o t  b a r  o r a l  t e s t i m o n y  o r  e i p e r t  o p i r i  
i o n s  o f  a n  i n v e s t i g a t o r  w h i c h  a r e  a l s o  c o n  
t a m e d  i n  m i i  a u t o m o b i l e  a c c i d e n t  r» p > » t  
c l e a r l y  o v e r r u l e s  a n y  i m p l i c a t i o n  i n  M e t e  
v .  J u n g ,  S u p  C t .  ( > p  N o  1 7 0  i F i l r  N o
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3 0 6 1 ,  3 8 6  I ' 2 d  8 7 9  1 1 IN K ] t  H i n t  w i l n c u w v  
n a m e d  I t :  I h r  r r p o r t  w o u l d  n o t  b r  u t i l e  l o  
l a - d i f y  ( a d o r e  ( h e  c o u r t  I h e  d o c t r i n e  o f  
" f r u i t  o f  t h e  |> o i * m o u «  t r e e ”  l a  s i m p l y  n o t  
N p i i h r A h l t  t o  t h i s  t y p e  o f  a  s i t u a t i o n  
A o k i n a  *  I x - a l r r .  S u p  f t  O p  N o  I I I I 7  
I  h i e  N o  2 0 7 8 1 ,  8 3 ( 1 1> 2 d  I I  ( 1 0 7 4 1  

M e m n r e n d a  p r e p a r e d  b y  e l a t e  
t r o o p e r  i n v e s t i g a t i n g  a n o t h e r

I r i m p e r ' e  I n v o l v e m e n t  I n  a n  a r c l d e n l  
w e r e  n o t  i n a d r m e e l h l e  p o l i c e  i l i v e e l l g a t o r y  
r e | « i r t s  i l l  t e r m e  o f  l i n e  s e c t i o n s  l a n g u a g e  
a n d  p u r p o s e  H u l h e i f o r d  v  S t a t e . S u p  f t  
<>p  N o  2 0 0 1 1 h i e  N o  , 1 4 8 3 1 . 6 0 5  I ’ 2 d  1 6  
1 1 0 7 9 1

Q u o t e d  i l l  W e e t e r  v  S t a t e . S u p  f t  ( I p  
N o  1 1 0 6  i h l r  N o  2 1 8 6 1 .  8 2 8  I*  2 d  1 1 7 9
1 1 9 7 4 1

C o l l a t e r a l  r e f e r e n r e a .  8  A m  J u r  
2 d .  A u t o m o b l l r a  a n d  H i g h w a y  T r a f l l c ,  
I  1 0 4 6

6 1 A  C  J  S  .  M o t o r  V e n l c l e a ,  I  8 1 6 1 1 9 1

A d i n t a n b i l l l y  o f  r e p o r t  o f  o p e r a t o r  f i l e d  
p u r a u a n l  l o  l a w .  r e a | « t m g  a u t o m o b i l e  
a c c i d e n t ,  6 9  A l - l t  9 0 5

Sec. 28.35.130. False re p o r t  o r  dcfltruction of evidence. An offi- 
cer «r pcrstm who knowingly makes or subscribes u false report con­
cerning an investigation of a vehicle or damage or injury caused by a 
vehicle, aa provided in this chapter, is guilty of perjury. A person who 
destroys, obliterates, conceals or removes, or who aids, abets, or assists 
in the destruction, obliteration, concealment, or removal from a vehi­
cle. of evidence showing or tending to show that the vehicle collided 
with a person or property, is punishable by u fine of not more than $500, 
or by imprisonment for not more than six months, or by both. (1 50-5-6 
ACLA 19-19)

Article 5. Miscellaneous Offenses.
Scctnm
1 3 8  U n l a w f u l  t o  k n o w i n g l y  m a k e  f a l s e  

• t a l r m c n l .  a p p l i c a t i o n ,  o r  c e r t i f i c a ­
t i o n

1 4 0  U n l a w f u l  o b a l t u c l l o n  o r  b l o c k i n g  o f  
U a t T i c

1 8 8  O p e r a t i o n  o f  v e h i t l e  w i t h  r e r t a i n  
U r e a  p r o h i b i t e d

Section
1 8 0  I h a u h e d i e n r c  t o  a i g n a l a  o f  o f f i c e r  

r e g u l a t i n g  t r a f f i c  u n l a w f u l  
1 8 2  S l o p p i n g  a t  d i r e c t u m  o f  p e a c e  o f f i c e r  
2 2 8  E n f o r c e  i t w  n t  
2 4 3  M o t o r c y c l e  h e lm e t

Sec. 28.35.135. Unlawful to knowingly m ak e  false statement, 
application, o r  certif ication. <a) A person mny not knowingly make 
a false affiduvit, statement, or representation, or affirm falsely with 
respect to a matter or fact required to lie net out under this title, nor 
mny the person u»e a name other thun the person's true name A person 
convicted of violating thin section is guilty of unsworn falsification and 
is punishable as prescribed by law, 

tbi A person who has a certification, registration, ittle, license, or 
other form issued under this title, or who hus applied for a certification, 
registration, license, or other form, nnd whochunges the person's name 
or moves from the address shown on the department's records or forms, 
shull notify the department in writing of the change in name or address 
within 30 days (4 7 ch 2-11 SLA 1976. am S -*3 ch 102 SLA 1980)
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C r p M  r r f t r v n c T f l  F o r  c r i m e  o f  
u n i H i m  f « l a i O { * l i o n .  a t *  A S  l l . V i l l O ,  
f o r  r ^ n a l U m ,  a e e  A H  5 5  a m t
12 M

l . ' f f e c l  o f  a m e m t m e n u .  T h e  I D M l

• m e i K i m t n t  • o U t i t u t n J  " u r u o o r n  f e U i  
f i c a l i o n  * f o r  “^ r ju ry '  f o l l o w i n g  ' » •  g u i l t y  
o f *  n e a r  I h e  m i d d l e  o f  I h e  a e c n n d  w o t e m *  
i n  A u lM A c t io n  • • •

Sec 28.35.1-10. Unlawful obstruction  nr blocking o '  traffic. A
person may not purposely obstruct or block traffic on any roadway hy 
tiny means However, 11 service vehicle such us a bus. garbage truck, 
tow truck or ambulance mny make brief stops on a roadway, winch 
stops on the roadway are necessary in the performance of i u  services 
l i  60-5-7 ACLA 1949; am i 1 ch 174 S | J \  1970)

N O T E S  T O  D E C I S I O N S

T h i a  la w r  p e r l a l n a  I n  r o a d a  o t  e u f f l -  
r l e n t  w i d t h  a n d  c o n d i t i o n  l o  p e r m i t  
v e h i c l e s  l o  p a a a ,  w i t h o u t  i n j u r y  I n  t h e i r  
t i r e s  o r  o l h e r  p a r t e ,  a n d  w i t h o u t  d a n g e r  o f  
c o l l i s i o n  V o g l e r  v  t l r e i m a n n ,  1 2  A l a s k a  
1 9 .  7 8  f  S u p p  5 7 5  I I I  A l a s k a  1 9 4 8 1

O n  a  t w o  l a n e  h i g h w a y ,  e v e n  a  o n e  
f o o t  o b e t m r l i o n  r o u l d  e a s i l y  c a u s e  a  
f o l l o w i n g  c a r  l o  a w e r v o  i n t o  t h e  u p p o e i t e  
l a n e  l o  c l e a r  a  p a r k e d  v e h i c l e  T h u  w o u l d  
i n t e r f e r e  w i t h  t h e  n o r m a l  ( l u w  o f  I r a f T k  
a n d  a m o u n t  t o  a  v i o l a t i o n  u n d e r  t h i s  s e c ­
t i o n  l l e a u m a a t e r v  C r a n d a l l .  S u p  C t  O p  
N o  1 8 8 9  i K i l e  N u  2 8 4 5 1 ,  5 7 6  P 2 d  9 8 8  
1 1 9 7 8 )

T h i s  s e c t i o n  l a  n o t  a n  r t r l u s i v e  l i r e t  o f  
s e r v i c e  v e h i c l e s .  I l e n u m a c t e r  v  
C r a n d a l l .  S u p  C l  O p  N u  l 8 8 9 l E i l e N u  
2 8 4 5 1 ,  5 7 6  l ’ 2 d  9 8 8  1 1 9 7 8 1

A  d r i v e r ,  w h i l e  n o l  o p e r a U n g  a  p r o .  
f e a e l o n a l  s e r v i c e  v e h i c l e ,  m a y  I r e  
e n g a g e d  I n  I h e  s a m e  a c t i v i t y  a a  a  s e r ­
v i c e  v e h i c l e  w o u l d  h a v e  b e e n  l l e a u m a i t r r  
v  C r a n d a l l .  S u p  C t  O p  N o  1 3 8 9  < K i l n  
N o  2 A 4 5 1.  5 7 6  P  2 d  9 8 8  1 1 9 7 8 1

S u c h  a a  p u l l i n g  o v e r  t u  a i d  o c c u ­
p a n t s .  o f  o v e r t u r n e d  c a r .  T h i a  s e c t i o n  
d e s c r i b e s  s e r v i c e  v e h i c l e s  a a  b u a r e .  g a r  
b a g r  t r u c k s ,  t o w  t r u c k s  o r  a m h u l a n r r a .  
b u t  s  r e a s o n a b l e  r o n a l O K t l o n  o f  t h e  a t a l  
u t e  w o u l d  b o l d  l h a l  o n e  w h u  p u l l e d  h i a  r a r  
o v e r  l o  ( l i e  a i d e  o f  I h e  m a d  i n  a n  e m e r  
g e n c y  s i t u a t i o n  t n  o r d e r  t o  a i d  I h e  o c c u  
p a n t s  o f  a n  o v e r t u r n e d  c a r .  w a a  a c t i n g  i n  a  
s e r v i c e  c a p a c i t y  l l c a u m a a t a r  v  C r a n d a l l ,  
S u p  ( 3  O p  N o  1 5 8 9 ( T i l e  N o  2 K 4 .M . 5 7 D  
I ’  2 d  9 8 8  1 1 9 7 8 1  

A  p e r r o n  w h o  p u l l e d  o v e r  I n  t h e  a i d e  o f  
t h e  m o d  t n  a n  e m e r g e n c y  s i t u a t i o n  i n  
o r d e r  t o  a i d  t h e  o c c u p a n t s  o f  a n  o v e r t u r n e d  
c a r ,  a p p a r e n t l y  p a r k i n g  a a  f a r  o v e r  o n  I h e  
r t g h l  a v  h e  r o u l d g i v e n  t h e  a n o w  c o a v d i l i o n a  
a n d  t h r  p r e s e n c e  o f  a  d i t c h  o n  t h e  a i d e  o f  
t h e  m a d .  a n d  w h o  a i m  t u r n e d  h i a  e m e r  
g e n c y  ( l a a h e r  l i g h t s  o n .  w a s  e n t i t l e d  l o  
m a k e  a  b r i e f  a t o p  o n  t h e  r o a d w a y  a a  n e r v e  
a a r y  t n  t h e  p e r f o t m a n c e  o f  a e m a r i t a n  
e f f o r t s  I t v a u m a a t e r  v  C r a n d a l l .  S u p  C l  
O p  N o  1 3 8 9 1 f i l e  N u  2 8 4 5 ' .  3 7 0  P  2 d 9 A S  
1 1 9 7 8 1

C o l l a t e r a l  r e f e r r n r e e .  7 A  A m  J u r  
2 d .  A u l o r n c J n l e e  a n d  H i g h w a y  T r a f f i c .  
1  2 7 7

61A  C  J  S . M o t o r  V e h i c l e s ,  I  6 8 4

S t o p p i n g  v e h i c l e  o n  t r a v e l e d  p o r t i o n  o f  
I n g h w e y  a s  a  ( l e t  t i n g  r e e p o n s i b t l i l y  f o e r o l  
l i e i o n  b e t w e e n  v e h i c l e s .  1 3 1  A I . K  8 6 2

See 2d  35 ISO Ih ilaw fu l tu interfere with ur deatroy official It a lb . 
control device o r highway construction: action bv atatc fur damage* 
lllepcalcd, 4 25 ch 144 SLA  1077.1

Her. 26.35.155. Operation n f  vehicle with certa in  lire* 
prohibited, (al It if unlawful tn operate a motor vehicle with studded
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* 28 :\r, im> A la sk a  SrATtrrrj* 4 28 .35 .182
tires or tires with chain* attached nn n paved highway nr road from 
Mny I through September 15. inclusive, north of 60" North l.ntituile 
nnd from April 15 through September .'10. inclusive, south of 60" North 
Inititude The commissioner uf public safety shall by emergency order 
provide for additional lawful operating period* based on unusual 
seasonal nr weather conditions. An emergency order adopted under 
this section is not subject to the Administrative Procedure Act <AS 
•I I »>2i Upon application a special individual tractiun permit may be 
issued allowing the operation of a molor vehicle with studded tires or 
chains at uity time at the discretion of the vehicle owner The fee for 
Ihe special individual permit is ono-tlurd of the annual registration fee 
applicable to that class of vehicle under AS 28.10 421 The department 
mny provide an appropriate sticker or other device identifying the 
vehicle lo which the permit applies

(hi In this section "studded tire" means a tire with metal studs or 
spikes imbedded in the periphery of the lire surface, and protruding not 
more than one-fourth inch from the tire surface. (4 9ch 241 .Sl.A 1976; 
nm k 29 ch 94 SLA 1980)

I ’. f T e c t  o f  • r o r n  I r w e n U .  T h r  1 9 8 0  a u U M i l u t n !  " A S  2 8  1 0  4 2 1 ”  f t *  " A S
a m e n d m e n t  a u U t i  u t c * J  " r e c » * t r » U o n  f e e *  2 8  1 0  2 0 0 "  a l  t h e  e n d  o f  t h a  n e i l  U> l i M
f o r  T i r a n a *  t a t "  t e a r  I h r  m i d d l e  o f  I h e  a e n t e n c r  o f  a u b a e c t i o n  l a  I
n e a l  t o  l o t  a r n t e n  e o f  a u h a e e t i o n  l a * ,  a n d

.See. 28 :15 160 Un law fu l Ityury tn o r destruction o f  traffic  regu­
lations or guidance device I  Repealed, 4 25 ch I I I  Sl.A 1977.1

Sec. 28 .35 170 Operation with more than three persona in driver's 
seat IHe/ienlcd. 4 2 0  ch 241 SLA 1976 I

Sec. 28.35.180. D isobedience to aignals o f  officer regulating 
traffic unlawful. A driver of u vehicle may not refute to obey a luwful 
order or direction of u pence officer, fireman, or nutbonred flagman 
regulating und directing traflic. A peace officer or firrinan regulating 
or directing traffic shall, upon reipiest of a driver, produce evidence of 
authorization unless the officer or fireman is wearing in view the budge 
or uniform of office 14 60-5 II  ACI.A 1949. nm * I0ch241 SLA 19761

Sec. 28.35.182. S topping a t  d irection  of jM-ncr officer, la) A (>er- 
son driving or operating a vehicle or molor vehicle, or operating nn 
uirrrnfi or wnterrruff. shall stop as soon as practical and in a reason­
ably safe manner under the circumstances, if requested or signalled to 
do so for a lawful purpose hy u |K-are officer

• hi If (he peace ofTicer is driving or operating a vehicle or motor 
vehicle or is operating an aircraft or watercraft when making the 
request or giving the signal to stop, the peace officer's vehicle, motor 
vehicle, aircraft or watercraft must la- marked appropriately so that a 
reasonable prrsoti would recognize it nsone related tola u enforcement,
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§ 28  35.190 Mi m ill V k i i i i i .mi 4 28,35.245
ur it must meet lighting nnd audible signalling requirements nf law fur 
law enforcement vehicles If the peace officer is not driving or operating 
n vehicle or molor vehicle, or operating nri nircrufl or watercraft, the 
officer shnM wenr the uniform of office or display a badge or other 
symbol of authority so as to be reasonably identifiable ns h peace offi­
cer.

(c) A person who knowingly foils to stop in violation of Ini of this 
section is guilty of n class If misdemeanor 

<dl In this section
(11 "lawful purpose" includes making nn arrest or issuing u citation, 

preventing personal injury or property damage in an emergency, and 
investigating a situation when the peace officer has a reasonable 
suspicion that imminent public danger exists er thnt serious burin has 
recently occurred;

(2) "signal" means a hand motion, audible mechanical or electronic 
noise device, visual light device, or combination of them, used in a 
manner that a reasonable person would understand to mean that the 
peace officer intends that the person slop (§ I ch 66 SLA 19811

Sec. 2835 .190 . Penalty for violation o f  certain sections. I  Repealed, 
{  47  ch 3 2  SLA 1971.1

Sec. 2835 .200 . Un law fu l operation o f  vehicles I Repealed, {  20 ch 
241 SLA 1976.1

Sec. 28.35.210. Seizure o f  unsafe o r defectively i‘quip[H‘d  vehicles 
IRepealed by implication hy AS 28.05.091, enacted by S 6 ch 178 SLA 
1978.1

Sec. 2 8 3 5  220. Action by state fo r damages. /Repealed, f  2 0c li'2 4 l 
SLA 19761

Sec. 28.35.225. Enforcement. All law enforcement officers in this 
state and employees of the department designated by the commissioner 
shall enforce this title and regulations adopted under this title The 
state troopers shall advise and instruct all other law enforcement offi­
cers in the state concerning the requirements of this title and regu­
lations adopted under this title, <4 II ch 241 Sl.A 1976; am § 7 ch 54 
SLA 19791

Sec. 28 35 230  /Renumbered as AS 28 .40  050.1
Sec. 2835 .240 . Dutv loobev school patro l IRepcah'd. i  3  ch 68 SI,A 

1964 1
Sec. 28.35.245. Motorcycle helmet, (a) After January I. 1978. 

motorcycle helmets may not la- manufactured or sold in Alaska that do 
not conform to standards established hy regulation hy the commis­
sioner of public safety. The regulations shall provide for helmets thut 
allow normal peripheral vision and hearing and minimize neck injuries
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§ 28.35.250 A la ska  S tA T irrts « 28.40.050 I

to the wearer potentially cauBed by the helmet. The adoption of these 
regulations shall be under the provisions of the Administrative Proce­
dure Act (AS 44.62).

(b) A person who hns reached the age of majority ns defined by AS
25 20.010 may not be required to wear a helmet while operating n
motorcycle if the person is the holder of a license which, under regu­
lations adopted under AS 28.15.041, is classified singly ns a license to 
operate a  motorcycle. (5 1 ch 230 SLA 1976)

C o l l a t e r a l  r e f e r e n c e * .  —  7 A  A m .  J u r .
2 d .  A u t o m o b i l e *  a n d  H i g h w a y  T r a l f i c .
5  2 1 0

Sec. i ’.6.35.250. Application  of  law. I Repealed, } 20 ch 241 SLA  
1976.1

Sec. 26.35.260. /Renumbered  as AS 28.40.100 I
Sec. 28.35.270. IRenumbered as AS 28.40.110.1



P O S I T I O N  P A P E R

HB 26 - "AN ACT RELATING TO MOTOR VEHICLE FORFEITURE"

Alaska ranks third highest per capita nationwide in 
alcohol-related accident fatalities. After HB 6 was signed 
into law in September 1983, the prosecution was given the 
option to request the confiscation of a vehicle for second 
time DWI offenders. In Fairbanks, during a recent three year 
period, only one person has been ordered to forfeit their car. 
Alaska statistics show that in 1985, there were 365 drunk 
driving accidents involving third time offenders. During the 
first 11 months of 1986, this figure increased to 412 drunk 
driving accidents. These alarming statistics led me to 
introduce this legislation.

The purpose of HB 26 is to strengthen the original legislative 
intent of AS 28.35.036 by stating that "... the state shall 
[may] move the court to order the forfeiture of the motor 
vehicle..." The primary intent of HB 26 is to limit drunk 
driving fatalities. This legislation may also act as a 
deterrent by convincing first time DWI offenders that they 
will no longer have their vehicle if they are convicted of a 
second time DWI offense.

Under the proposal in AS 28.35.037 (Remission of Forfeitures) 
an offender can go to court in order to retrieve his or her 
car, thereby protecting third party interests in the motor 
vehicle. The offender must follow the statutory guidelines 
and present relevant arguments to the judge. Sec.
28.35.037(c) states that if the person satisfies these 
requirements, the court shall order that the motor vehicle and 
title be released. Otherwise, the vehicle will be auctioned 
or turned over to Public Safety for police use.

It is routine practice of Alaska game wardens to immediately 
confiscate cars, trucks and guns when a hunting violation is 
charged, prior to completion ot the violator's due process 
proceedings. It is my opinion that the protection of human 
life should be considered at least as important in state law 
as a hunting or parking violation.



COMPARISON OF PROPOSED PENALTIES FOR DWI OFFENDERS

C/S
Current law HB 53(Trans) HB 26 HB 2

1st 3 days in jail 3 days in jail
DWI 90 day loss/license 90 day loss/license ILS

$250 fine Earn back last 60 court
$250 fine option

2nd 20 days in jail 20 days in jail ILS
DWI l year loss/license 1 year loss license court

$500 fine Earn back last 60 days option
$500 fine

ord 30 days in jail 60 days in jail forfeiture ILS
DWI io yr loss/license 10 yr loss/license of vehicle court

$ 1 0 0 0  fine Earn back last 5 years option
$1000 fine

4th 30 days in jail 120 days in jail ILS
10 yr loss/license 10 yr loss license court
$1000 fine $2000 fine option

5th 30 days in jail Class C felony ILS
10 yr loss/license court
$1000 fine option

6th 30 days in jail Class C felony ILS
DWI lo yr loss/license court

$1000 fine option



TANAKA CHIEFS CONFERENCE, INC. 
Board of Directors 

Resolution No. 89-114

DRIVINC WHILE INTOXICATED

WHEREAS, there are several bills before the Alaska legislature -
stiffen penalties for driving while intoxicated (DWI); and

WHEREAS, stiffer penalties *or driving when intoxicated contribud
the region's effort- in the fight against alcohol.

NOW THEREFORE BE IT RESOLVED that che Tanana Chiefs Conference Board ■>: 

Directors support the following proposed legislation:

HB 53 - Making the 4th DWI offense a felony rather chan che 5:n 
and relaxing penalties for che 2nd and 3rd offenses if the 
person gets treatment for alcohol abuse.

HB 26 • Requiring the forfeiture of a vehicle when convicted of 
a third DWI within 10 years, but giving che Court some discre­
tion if che vehicle is owned or owned in part by another 
person.

HB 2 • Allowing Courts to order as a condition of probation, 
that a person convicted of an offense involving alcohol may not 
operate a vehicle unless equipped with an ignition interlock 
"device".

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference Board of 
Directors recommend that language be included in che bill 

limiting che application of chis bill to areas with facilities 
in place for installation and maintenance of che devices.

C E R T I F I C A T I O N

Submitted by: Alcohol Workshop

I hereby certify chat this resolution was duly passed by che Tanana Chiefs 

Conference, Inc. Board of Directors on March 16. 1989 at Fairbanks. Alaska and 

a quorum was duly established.

Tanana Chiefs Conference. Inc

3 8 9 -2 2 2 .1 1 5



STATE OF ALASKA
1990 LEGISLATIVE SESSION

BILL VERSION: CSHB 26 (Trans)
PUBLISH DATE: _________________

FISCAL NOTE

REQUEST:_________________________________________________________________________

Revision Date: _________________________  Agency Affected: Public Safety
Title: An Act relating to matoc  BRU:  Alaska State Troopers
vehicle forfeiture--------------------- ----------------------------------

Sponsor: Representative Koponen  Component: Detachments_______
Requestor: House Judiciary___________  __________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING *FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRAN'S. CLAIMS

MISCELLANEOUS

137.9 137.9 137.9 137.9 137.9 137.9

4.0 4.0 4.0 4.0 4.0 4.0

193.0 193.0 193.0 193.0 193.0 193.0

6.0 6.0 6.0 6.0 6.0 6.0

46.4 -0- -0- -0- -0- -0-

TOTAL OPERATING 387.3 340.9 340.9 340.9 340.9 340.9

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND 

FEDERAL FUNDS 

OTHER/PROG RCPT 

TOTAL

387.3 340.9 340.9 340.9 340.9 340.9

387.3 340.9 340.9 340.9 340.9 340.9

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

2 2 2 2 2 2

1 1 1 1 1 1

0 0 0 0 0 0

ANALYSIS: (Attach a separate page If necessary)

See attached.

*If this legislation Is passed during late FY 90. the earliest that AST 
could begin operations would be at the beginning of FY 91.

Prepared by: Francis C. Allan_______________________  Phone:___269-5691___
[fblvlslon: Alaska_S t a f ^ r o o p e r s ^ _________________  Date: 12/19/89_

Approved by Commlsslonor: \Arthur_English_____  Date:
Agency: Department of Public Safety__________________  Page l of 8



Department of Public Safety 

Summary of Fiscal Impact - CSHB 26 (Trans)

Forfeiture of the .motor vehicle of a repeat DWI offender Is allowed under 
existing law (AS 28.35.030(c)). This bill makes forfeiture of the motor 
vehicle mandatory upon a third DWI conviction within 10 years. The 
Department of Law has developed guidelines for the preliminary 
Investigation necessary to allow successful forfeiture of a motor 
vehicle. Among the additional tasks a law enforcement officer must 

perform are:

1) check the criminal and driving record of each DWI arrestee to 
determine If the present offense would be his or her third 
conviction; the written record must be attached to the police 
report and forwarded to the prosecutor's office;

2) Division of Motor Vehicles (DMV) title records must be checked
to determine the owner of the subject vehicle, and a certified 
copy of the title record obtained; and

3) If the vehicle Is jointly owned, the officer must Investigate
the circumstances surrounding the offender's possession of the
vehicle at the time of the offense, as this Information will be 
required at the "remission" hearing under AS 28.35.037; this 
Information must be added to the police report.

The Department of Law estimates that 250-300 vehicles per year will be 
subject to forfeiture under the provisions of this bill. This fiscal 
note 1s based upon the conservative estimate of 250 vehicles. The 
Department of Public Safety estimates that enforcement of this new law 
will require a substantial amount of staff time. This additional time 
will fall Into three general areas: (1) locating and Impounding the
vehicle In question, (2) Investigating the extent to which co-owners 
were aware of, or Involved In, the offense and, (3) processing the 
vehicle administratively.

Locating and.Impounding Vehicles

Troopers will likely spend up to seven hours performing this task. This 
estimate Is based upon the Trooper having to travel to the location where 
the vehicle Is most likely to be found, traveling from point to point to 
track down the vehicle, and time spent waiting for tow trucks and 
completing the Impound procedures. This does not Include those Instances 
where the convicted owner may be attempting to conceal the location of 
the vehicle from authorities or transfer the vehicle to someone else.

Page 2 o. 8



I

Department of Public Safety
Summary of Fiscal Impact - CSHB 26 (Trans)

Investigation of Co-Owners' Knowledge

This bill allows co-owners of a forfeited vehicle to have a hearing 
before the court. At this "remission" hearing the forfeited vehicle can 
be awarded to a person claiming an Interest In 1t, If the Interest was 
acquired In good faith and the person did not know or have reasonable 
cause to believe that the offender would use the vehicle to commit the 
offense (AS 28.35.037(b)). This means the Investigating officers must go 
to the offender's home and Interview the spouse/parent/roommate whose 
name also appears on the vehicle title to determine the circumstances 
surrounding the offender's use of the vehicle at the time of the 
offense. To guard against attempts to fraudulently transfer ownership of 
the vehicle after the offense, the title status at the time of the 
offense must also be Investigated.

Administrative Processing

This time will Include completion of the necessary documents and other 
records needed to keep track of the seizure and disposal of each 
vehicle. This procedure will most likely take two or more hours per 

vehicle.

As under existing law, forfeited vehicles are to be disposed of at the 
discretion of the Department of Public Safety. After discussion with the 
Department of Administration, It has been decided that (except for a very 
small number of vehicles that could be used In undercover Investigations) 
these vehicles will be turned over to the Department of Administration 
for disposal under AS 44.71.010. Therefore, the costs associated with 
ultimate disposal of the vehicles (auction, salvage, etc.) are not 
addressed In this fiscal note.

Add It Iona 1 Cos.ts

The bill provides a 90-day period during which persons who claim to have 
a financial Interest In the vehicle may seek remission of forfeiture. An 
additional 30 days Is anticipated before a hearing will likely be held. 
During this 120-day time period the Department of Public Safety would be 
responsible for dally storage charges of approximately five dollars per 
day. Over the course of one year this could total $150,000. (120 X 250 

X $5.00).

An average charge for towing a vehicle In the Anchorage area Is 
approximately $75.00. 250 vehicles would result In towing fees estimated
at $18,750.

Page 3 of 8



Department of Public Safety
Summary of Fiscal Impact - CSHB 26 (Trans)

Estimated Additional Personnel

PERSONAL SERVICES COSTS

State Trooper 12 mo'
State Trooper 12 mos.
Admin. Asst. I 6 mos.

TOTAL

An average number of hours 
approximately 1,988. Estimated additional personnel resources required 
to manage this function were based upon these numbers.

Equipment

Equipment 1s needed In the first year only.

Personal

$ 59.9 
$ 59.9 
$ 1 8 - , . I

U 3 7,.a

worked during a

Total 
Position Costs

$ 99.1 
$ 99 1 

$_2

$218.5

month period equals

Page 4 of 8



Department of Public Safety 
Division of Alaska State Troopers 

CSHB 26 (Trans)
Fiscal Note Summary 

FY 91

State 
Trooper 
12 mos.

State
Trooper

1.2..IT1QS.L

Admin.
Asst.
6 mos

Other
Costs

Personal Services 59.9 59.9 18.1 -

Travel 2.0 2.0 - -

Contractual 11.5 11.5 1.2 168.8*

Supplles 2.5 2.5 1.0 -

Equipment 2JL2 Z 2 u l -— -

Total 99.1 99.1 2 Q A 168.8

*$18.8 for towing and 150.0 for storage.

M ai
137.9

4.0 

193.0

6.0 

_ i y  

2 3 L 1
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P o s i t i o n  T i t l e
S t a t e  T ro o p e r

No. of P o s i t i o n s  R a n g e /S te p  B a rg .  U n i t  
1 76/A PSEA

Time S t a t u s  S t a f f  Months
PFT 12

L o c a t io n  E l e c t i o n  D i s t r i c t  
S t a t e w i d e

J u s t i f i c a t i o n

Type o f  E x p e n d i t u r e Amount The D ep a r tm en t  e s t i m a t e s  t h a t  a p p r o x i m a t e l y  t h i r t e e n

1 2 3 h o u rs  o f  t im e  w i l l  be needed  on e a c h  o f  a p p r o x i m a t e l y  250

S a la r y * 4 2 .4 9 5 l l l l l l l l l l l l l l l l l l l impounds. The c u r r e n t  s t a f f  o f  AST i s  u n a b le  to  a b s o r b

B o n ef i  t s * 1 7 ,367 l l l l l l l l l l l l l l l i l l l t h i s  i n c r e a s e d  w ork lo ad  w i th o u t  a d d i t i o n a l  s t a f f i n g .

Premium Pay ( I n d u J e d  in  Above) l U l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l T h is  new p o s i t i o n  i s  a com m iss ioned  S t a t e  T ro o p e r  a s s i g n e d

O th e r l U l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l to  ro a d  p a t r o l ,  w hich  would i n c l u d e  DWI e n f o r c e m e n t .  The 
l o c a t i o n  o f  t h i s  p o s i t i o n  i s  n o t  y e t  d e t e r m i n e d ,  b u t  i t s  
a d d i t i o n  to  AST w i l l  o f f s e t  t h e  w o rk lo ad  i n c r e a s e  
t h r o u g h o u t  t h e  s t a t e .  The p o s i t i o n  would become a c t i v e  
on J u l y  1, 1990. E qu ip m en t,  c o n s i s t i n g  p r i m a r i l y  o f  a 
p a t r o l  v e h i c l e ,  would be needed  in  FY 91 o n ly .

T o ta l  P e r s o n a l  S e r v i c e s l U l l l l l l l l l l l l l l l 5 9 .9
T ra v e l 2 .0

C o n t r a c t u a l 1 1 .5
C om m odit ies 2 . 5
Equipm ent 2 3 .2
O th e r

T o ta l  C o s t 9 9 .1

F u nd in g  S o u rce  f o r  T o ta l  C os t
F e d e r a l  R e c e i p t s  1002
G .F .  Match 1003
G e n e ra l  Fund 1004 9 9 .1
Program  R e c e ip t s /G F  1005
I-A  R e c e i p t s  1007
CIP R e c e i p t s  1061
O th e r

■ P e r s o n a l  S e r v i c e s  S a l a r y  and B e n e f i t s  C o s t s  a r e  from che FY91 PACS.

REQUEST FOR

NEW POSITION

AGENCY

BRU

D ep ar tm en t  o f  P u b l i c  S a f e t y

COMPONENT  D e ta ch m en ts

Page b o f  8 
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P o s i t i o n  T i t l e
S t a t e  T ro o p e r

No. o f  P o s i t i o n s  R a n g e /S te p  B a rg .  U n i t  
1 76/A PSEA

Time S t a t u s  S t a f f  Months
PFT 12

L o c a t i o n  E l e c t i o n  D i s t r i c t  
S t a t e w i d e

J u s t i  f i c a t i o n

Type o f  E x p e n d i t u r e Amount The D e p a r tm e n t  e s t i m a t e s  t h a t  a p p r o x i m a t e ly  t h i r t e e n

1 2 3 h o u rs  o f  t im e  w i l l  be n eed ed  on e ach  o f  a p p r o x i m a t e l y  250

S a l a r y " 4 2 ,4 9 5 l l l l l l l l l l l l l l l l l l l im pounds .  The c u r r e n t  s t a f f  o f  AST i s  u n a b le  to  a b s o r b

B e n e f 1 t s " 17 ,367 l l l l l l l l l l l l l l l l l l l t h i s  i n c r e a s e d  w o rk load  w i th o u t  a d d i t i o n a l  s t a f f i n g .
Premium Pay ( I n c l u d e d  in  Above) / / / / / / / / / / / / / / / / / / l l l l l l l l l l l l l l l l l l l T h is  new p o s i t i o n  i s  a co m m iss ioned  S t a t e  T ro o p e r  a s s i g n e d
O th e r / / / / / / / / / / / / / / / / / / I I I I I  l l l l l l l l l l l l l to  ro ad  p a t r o l ,  which would i n c l u d e  OWI e n f o r c e m e n t .  The

T o ta l  P e r s o n a l  S e r v i c e s / / / / / / / / / / / / / / / / / / 5 9 . 9 l o c a t i o n  o f  t h i s  p o s i t i o n  i s  n o t  y e t  d e t e r m i n e d ,  b u t  i t s
T ra v e l 2 .0 a d d i t i o n  to  AST w i l l  o f f s e t  t h e  w o rk load  i n c r e a s e
C o n t r a c t u a l 1 1 .5 th r o u g h o u t  t h e  s t a t e .  The p o s i t i o n  would become a c t i v e

Commodi t i e s 2 . 5 on J u l y  1 ,  1990, E q u ip m en t ,  c o n s i s t i n g  p r i m a r i l y  o f  a 
p a t r o l  v e h i c l e ,  would be n eed ed  in  FY 91 o n l y .Equ ipm ent 2 3 . 2

O th e r
T o ta l  C o s t 9 9 .1

F un d ing  S o u rce  f o r  T o ta l  C o s t
F e d e r a l  R e c e i p t s  1002
G .F .  Match 1003
G e n e ra l  Fund 1004 9 9 .1
P ro g ram  R e c e ip t s /G F  1005
I-A  R e c e i p t s  1007
CIP R e c e i p t s  1061
O th e r

•  P e r s o n a l  S e r v i c e s  S a l a r y  and B e n e f i t s  C o s t s  a r e  from  th e  FY91 PACS.

REQUEST FOR

NEW POSITION

agency D epar tm en t .  o f - P u b l i c  S a f e t y

BRU . Alaska .State-Troopers_____

COHPONENT _ Delachments__________________

Page 7 o f  8 
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P o s i t i o n  T i t l e
A d m i n i s t r a t i v e  A s s i s t a n t  I

No. o l  P o s i t i o n s  R a n g e /S te p  l i a r g .  U n i t  
1 12/A ASEA

Time S t a t u s  S t a f f  Honths
PPT G

L o c a t i o n  E l e c t i o n  D i s t r i c t  
A n chorage  6 -1 6

J u s t i  f i c a t i o n

Type o f  F x p e n d i t u r e Amount T h is  p o s i t i o n  w i l l  p r e p a r e  r e c o r d s  i n v o l v i n g  s e i z e d  v e h i c l e s

1 2 3 and t h e i r  l a t e r  d i s p o s i t i o n .  The D ep a r tm e n t  i s  e s t i m a t i n g

S a la r y " 12,432 l l l l l l l l l l l l l l l l l l l t h a t  i t  w i l l  t a k e  a p p r o x i m a t e l y  two h o u r s  o f  a d m i n i s t r a t i v e

B en ef i  ts * 5 ,6 9 5 l l l l l l l l l l l l l l l l l l l e f f o r t  p e r  s e i z u r e .  B ec au se  th e  l e g a l  r e s p o n s i b i l i t i e s  may

Premium Pay ( I n c lu d e d  in  Above) l U l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l l r e q u i r e  a w o rk in g  know ledge  above t h a t  found  in  a t y p i c a l

O th e r / / / / / / / / / / / / / / / / / / l l l l l l l l l l l l l l l l l l l c l e r i c a l  e m p lo y ee ,  an A d m i n i s t r a t i v e  A s s i s t a n t  I i s

T o ta l  P e r s o n a l  S e r v i c e s l U l l l l l l l l l l l l l l l 18.1 r e q u e s t e d .  B eca u se  t h e  w o rk lo ad  i s  i n s u f f i c i e n t  in  t h i s

T rav e l — p ro g ram  a lo n e  t o  w a r r a n t  a  f u l l y - f u n d e d  p o s i t i o n ,  o n ly  s i x

C o n t r a c t u a l 1 .2 m onths  f u n d in g  i s  r e q u e s t e d .

Conwodi t i e s 1 .0

Equipment
O th e r

T o ta l  C o s t 2 0 .3

Fund ing  S ource  f o r  T o ta l  C o s t
F e d e ra l  R e c e ip t s  1002
G .F .  H atch  1003
G en era l  Fund 1004 2 0 .3
P rogram  R e c e ip t s /G F  1005
I-A  R e c e i p t s  1007
CIP R e c e i p t s  1061
O th e r

* P e r s o n a l  S e r v i c e s  S a l a r y  and B e n e f i t s  C o s ts  a r e  from  th e  FY91 PACS.

REQUEST FOR

NEW POSITION

agency _ B e g a E l m e n t . o f P u b l i c .  S a i e t y .

bru .A la s k a  S t a t e . T r o o p e r s ________

COMPONENT D etac h m en ts____________________
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STATE OF ALASKA
1990 LEGISLATIVE SESSiON

Bill Version: cs hb 26  ( t r a n s p )
Publish Date.

FISCAL NOTE
REQUEST:

Revision Date: J a n u a r y  17 , 1990 
Title: An A ct r e l a t i n g  t c  m oto r

v e h i c l e  f o r f e i t u r e .
Sponsor: House T r a n s p o r t a t i o n
Requestor: House J u d i c f a r y

AgenCV Affected: D e p a r tm e n t  o f  A d m i n i s t r a t i o n
BRU : ________ G e n e ra l  S e r v i c e s  and S u pp ly ______________

C o m p o n e n t s  : P r o p e r t y _Management___________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND 4 STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
★ * * * * *

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING * * ★ ★ * *

CAPITAL 0 0 0 1 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of DoV ars)
CENERAL FUND * ★ * * * *

FEOERAL FUNDS 0 0 0 0 0 0

OTHER 1034 0 0 0 0 0 0
TOTAL * * * * * :k

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

The f i s c a l  im p a c t  in  FY 90 w ould  be  t h e  same a s  o t h e r  y e a r s .
I f  t h e  S u r p l u s  P r o p e r t y  S e c t i o n  o f  D e p a r tm e n t  o f  A d m i n i s t r a t i o n  d i s p o s e d  o f  t h e  
f o r f e i t e d  v e h i c l e s ,  we e s t i m a t e  d i s p o s a l  c o s t s  t o  b t  a p p r o x i m a t e ly  $ 1 0 0 .0 0  p e r  
v e h i c l e  w i th  p r o c e e d s  from s a l e s  d e p o s i t e d  i n t o  t h e  g e n e r a l  fu n d .

Prepared by: R o o e r t  J .  L in k ,  D i r e c t o r  

Division: C c n e ra l  S e r v i c e s jn d  S u p p ly ____________  r
Phone : j t 6 5 - 2 2 5 0 _  

Date: t j n / 9 d

Approved by Commissioner: Frank s. B a x te r  
Agency: Department of Administration

Date: j 2ft/g-t

Distribution (by preparer): 
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CONTINUATION of FISCAL NOTE ANALYSIS
Fo r  Bi l l /Resolution No. cshb 2 6 (Trans)

Tne c o m m it te e  s u b s t i t u t e  f o r  H9 26 makes t h r e e  r e v i s i o n s  t o  t h e  o r i g i n a l  b i l l .

F i r s t ,  S e c t i o n  3 i s  r e v i s e d  t o  p r e s c r i b e  t h e  manner in  w h ich  t h e  D ep ar tm en t
o f  P u b l i c  S a f e t y  may d i s p o s e  o f  f o r f e i t e d  v e h i c l e s .  T h ese  i n c l u d e :  s e l l i n g  t h e  m o to r
v e h i c l e  and d e p o s i t i n g  t h e  p r o c e e d s  i n t o  t h e  g e n e r a l  f u n d ;  t a k i n g  c u s t o d y  o f  t h e  p r o p e r t y  
and a u t h o r i z i n g  i t s  u s e  by t h e  s t a t e  o r  a n o t h e r  p o l i t i c a *  o u b d i v i s i o n  o f  t h e  s t a t e ;  o r
d e s t r o y i n g  p r o p e r t y  t h a t  i s  h a rm fu l  t o  t h e  p u b l i c .

S e c o n d ,  S e c t i o n  4 i s  r e v i s e d  t o  r e q u i r e ,  upon f o r f e i t u r e  o f  a m o to r  v e h i c l e ,  
t h a t  t h e  s t a t e  s h a l l  p r o v i d e  w r i t t e n  n o t i c e  w i t h i n  30 d ay s  t o  e a c h  p e r s o n  w i th  an 
a s c e r t a i n a b l e  o w n e r s h ip  o r  s e c u r i t y  i n t e r e s t  in  t h e  m o to r  v e h i c l e ,  o t h e r  t h a n  t h e  p e r s o n  
c o n v i c t e d  o f  t h e  o f f e n s e  r e s u l t i n g  i n  f o r f e i t u r e .  The 30 day  n o t  f i c a t i o n  l i m i t  was n o t  
i n c l u d e d  i n  t h e  o r i g i n a l  b i l l .

T h i r d ,  S e c t i o n  5 i s  r e v i s e d  t o  r e q u i r e  t h a t  when a p e r s o n  w i th  an o w n e rsh ip  
o r  s e c u r i t y  i n t e r e s t  r e q u e s t s  r e m i s s i o n ,  t h e  c o u r t  s h a l l  s c h e d u l e  a h e a r i n g  " i n  a t i m e l v  
m an ner"  t o  d e t e r m i n e  i f  r e m i s s i o n  o f  f o r f e i t u r e  s h a l l  be  o r d e r e d .  The p h r a s e  " i n  a t i m e l y  
m an ner"  was n o t  i n c l u d e d  i n  t h e  o r i g i n a l  b i l l .

None o f  t h e s e  r e v i s i o n s  change  t h e  im p a c t  t h e  b i l l  w i l l  have  on t h e  D e p a r tm en t
o f  Law. The amount o f  r e v e n u e  t h a t  m ig h t  be e a r n e d  i s  unknown. I t  i s  p o s s i b l e  t h a t
f o r f e i t u r e  r e v e n u e s  w i l l  o f f s e t  o r  be g r e a t e r  t h a n  t h e  c o s t  o f  t h e  m a n d a to ry  f o r f e i t u r e  
p ro g ra m .  I t  i s  j u s t  a s  p o s s i b l e ,  h o w e v e r ,  t h a t  t h e s e  r e v e n u e s  w i l l  be s u b s t a n t i a l l y  l e s s
t h a n  t h e  c o s t  o f  su ch  a p ro g r a m . .  To t h e  e x t e n t  t h a t  r e v i s i o n s  c o n t a i n e d  i n  t h e  co m m it tee
s u b s t i t u t e  h a s t e n  t h e  e n t i r e  f o r f e i t u r e  and r e m i s s i o n  p r o c e s s ,  t h e  w o rk lo a d  demands on s h e  
d e p a r t m e n t ' s  l e g a l  s t a f f  w i l l  l i k e l y  i n c r e a s e .  The d e p a r t m e n t ' s  o r i g i n a l  f i s c a l  a n a l y s i s  
f o l l o w s  b e lo w .



CONTINUATION of FISCAL NOTE ANALYSIS
F o r  Bil l Resolution \ n .  CSHB 26  (T ra n s )

T h is  b i l l  amends AS 2 8 .3 5  t o  p r o v i d e  t h a t  t h e  c o u r t  s h a l l  o r d e r  t h e  f o r f e i t u r e  
o f  t h e  m o to r  v e h i c l e  i n v o l v e d  when a p e r s o n  i s  c o n v i c t e d  f o r  a t h i r d ,  o r  s u b s e q u e n t  t i m e ,  
f o r  d r i v i n g  w h i l e  i n t o x i c a t e d  o r  r e f u s a l  t o  s u b m i t  t o  a c h e m ic a l  t e s t .  Under e x i s t i n g  law , 
t h e  s t a t e  h a s  t h e  o p t i o n  o f  s e e k i n g  f o r f e i t u r e ,  b u t  i t  i s  n o t  c u r r e n t l y  m an d a ted  to  do s o .

The b i l l  a l s o  p r o v i d e s  t h a t  t h e  s t a t e  s h a l l  p r o v i d e  w r i t t e n  n o t i c e  t o  e a c h  
p e r s o n  w i t h  an a s c e r t a i n a b l e  o w n e r s h ip  o r  s e c u r i t y  i n t e r e s t  i n  t h e  m o to r  v e h i c l e ,  o t h e r  th a n  
t h e  p e r s o n  c o n v i c t e d  o f  c h e  o f f e n s e  r e s u l t i n g  in  t h e  f o r f e i t u r e ,  a d v i s i n g  o f  t h e  f o r f e i t u r e  
an d  a d v i s i n g  o f  t h e  p e r s o n ' s  r i g h t  t o  i n t e r v e n e  t o  p r o t e c t  an i n t e r e s t  in  t h e  m o to r  v e h i c l e .  
The s t a t e  m u s t ,  i n  t h e  same w r i t t e n  n o t i c e ,  a l s o  a d v i s e  t h a t  f a i l u r e  t o  s e e k  r e m i s s i o n  o f  
f o r f e i t u r e  w i t h i n  90 d a y s  w i l l  e x t i n g u i s h  t h e  r i g h t s  o f  t h e  p e r s o n  t o  t h e  v e h i c l e .  The b i l l  
f u r t h e r  p r o v i d e s  t h a t  t h e  c o u r t  s h a l l  s c h e d u l e  a h e a r i n g  t o  d e t e r m i n e  i f  r e m i s s i o n  o f  
f o r f e i t u r e  s h a l l  be o r d e r e d ,  i f  a p e r s o n  w i t h  an o w n e r s h i p  o r  s e c u r i t y  i n t e r e s t  i n  t h e  
f o r f e i t u r e  v e h i c l e ,  o t h e r  t h a n  t h e  p e r s o n  c o n v i c t e d ,  m akes  a r e q u e s t  f o r  a h e a r i n g  w i t h i n  
t h e  9 0 -d a y  n o t i f i c a t i o n  p e r i o d .

v  D u r in g  1 98 8 ,  528  d r i v e r s  h ad  t h e i r  d r i v e r s '  l i c e n s e s  r e v o k e d  f o r  t e n  y e a r s ,
i n d i c a t i n g  t h a t  n e a r l y  t h i s  number o f  p e r s o n s  had  b e e n  c o n v i c t e d  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  
t h r e e  o r  more t i m e s .  The number o f  t e n  y e a r  l i c e n s e  r e v o c a t i o n s  i n c r e a s e d  by n e a r l y  10% in  
1 98 8 .  About 60% o f  a l l  DWI p r o s e c u t i o n s  a r e  h a n d le d  by  t h e  s t a t e ,  and  t h e  r e m a in d e r  a r e  
h a n d le d  by m u n i c ip a l  p r o s e c u t o r s  in  A n c h o ra g e ,  F a i r b a n k s ,  J u n e a u ,  and  K e t c h i k a n .  M o reo v e r ,  
t h e  D e p a r tm e n t  o f  Law p r o s e c u t e s  96% o f  a l l  s t a t e  DWI a r r e s t s ,  and  t h e  d e p a r t m e n t ' s  DWI 
c o n v i c t i o n  r a t e  i s  o v e r  80%. C o n s e q u e n t l y ,  t h e  d e p a r t m e n t  b e l i e v e s  t h a t  i t  w i l l  be  i n v o l v e d  
i n  a b o u t  250 t o  300 m o to r  v e h i c l e  f o r f e i t u r e s ,  i f  t h i s  b i l l  i s  e n a c t e d .

In t h e  e v e n t  o f  a f o r f e i t u r e ,  t h e  s t a t e  m u s t  g iv e  a c t u a l  w r i t t e n  n o t i c e  t o  
a p e r s o n  w i t h  an a s c e r t a i n a b l e  I n t e r e s t  i n  t h e  m o to r  v e h i c l e .  C a s io  due  p r o c e s s  
c o n s i d e r a t i o n s  w i l l  a l s o  r e q u i r e  p u b l i c a t i o n  o f  l e g a l  n o t i c e s ,  b e c a u s e  many p e r s o n s  h o ld  
s e c u r i t y  i n t e r e s t s  in  m o to r  v e h i c l e s  t h a t  a r e  n o t  r e a d i l y  a s c e r t a i n a b l e  from  t i t l e  d o c u m e n ts .  
As a c o n s e q u e n c e ,  t h e  d e p a r t m e n t  w i l l  be s u b s t a n t i a l l y  i n v o l v e d  w i t h  t h e  d i v i s i o n  o f  m oto r  
v e h i c l e s  and p e r s o n s  w i t h  o w n e r s h ip  o r  s e c u r i t y  i n t e r e s t s ,  in  d e t e r m i n i n g  t h e  e x t e n t  
o w n e r s h ip  and  s e c u r i t y  i n t e r e s t s ,  n o t i f y i n g  t h o s e  w i t h  s u c h  i n t e r e s t s ,  and p r e p a r i n g  f o r  and 
a t t e n d i n g  r e m i s s i o n  h e a r i n g s .  T h is  h ig h  volum e o f  work c a n n o t  be a b s o r b e d  w i t h  our p r e s e n t  
s t a f f .  The d e p a r t m e n t  b e l i e v e s  t h a t  t h e  a d d i t i o n  o f  o ne  p a r t - t i m e  a t t o r n e y ,  on e  f u l l - t i m e  
p a r a l e g a l  a s s i s t a n t ,  and o ne  f u l l - t i m e  c l e r k  t y p i s t  w i l l  b e  n e c e s s a r y  t o  c a r r y - o u t  t h e  b i l l ' s  
f o r f e i t u r e  p r o v i s i o n s .

M otor v e h i c l e  f o r f e i t u r e  w i l l  u n d o u b te d ly  r e s u l t  in  some r e v e n u e  t o  t h e  s t a t e .  
H owever,  i t  s h o u l d  be p o i n t e d  o u t  t h a t  f o r f e i t e d  v e h i c l e s  w i t h  t h e  h i g h e s t  v a l u e  a r e  t h o s e  
t h a t  a r e  m o s t  l i k e l y  t o  i n v o l v e  a t h i r d - p a r t y  o w n e r s h ip  o r  s e c u r i t y  i n t e r e s t .  C o n v e r s e l y ,  
v e h i c l e s  h a r i r g  t h e  l e a s t  v a l u e  a r e  t h o s e  t h a t  a r e  m os t  l i k e l y  n o t  t o  hav e  a t h f r d - p a r t y  
i n t e r e s t .  In t h i s  l a t t e r  e v e n t ,  t h e  a c t u a l  c o s t  o f  f o r f e i t u r e ,  s t o r a g e ,  and d i s p o s a l  may 
be s u b s t a n t i a l l y  g r e a t e r  t h a n  t h e  v a l u e  o f  t h e  f o r f e i t e d  v e h i c l e .

f  -----------



CONTINUATION ur FISCAL NOTE ANALYSIS
Fo r  Hill Resolution No. csh3 2 6  (i.-an?.)

CSHB 26 Ft sea '  Analysts  

Funding Sumrary

Atty III P/A II Clerk Typist  III Total

71000 32. ** 3 20.3 106.0

72000 1.8 1.8 -0 - 3.6

73000 28.6 k . e <*. 2 37.6

71*0017- 3.9 k. 5 3 .3 11.7

75000 1.5 1.5 8 .0 11.0

Total 68.2 56.9 U k .B 169.9

Costs beyond FY91 inc lude  a 3*» annual i n f l a t i o n  f a c t o r .



1.
POSITION TITLE At torney 111

- -  Y -

RANGE/STEP
22A

BARC. UNIT 
< ™

PACE/LINE
COV.

APPROV. 01 SAI’P

2.
TYPE OF POSITION

PPT
STAFF HONIIIS 

12
RP NUNDER PCN NUHOEK URU PRIORITY LOCATION

EBA-Anchorage
ELECTION DISTRICT 

8 LEG.

J . CONTINUATION LEVEL | | ADDITION j JUSTIFICATION:
<•. TYPE OF EXPENOITURE / ANOUNT

This p o s i t i o n  I s  needed In Anchorogo, and o th e r  south cent r a l  l o c a t io n s ,  
t o  handle tho 250 to  300 f o r t o l t u r o  and remission a c t i o n s  mandated by CSHH 
26. Court he a r in gs  Involve t h i r d  p a r ty  onnersh lp  or  s e c u r i t y  Into c s t s .  
This b i l l  wil l  g ene ra te  a large  volume of new legal  t r a n s a c t i o n s  r equ i r in g  
tho p a r t - t i m e  s e r v i c e s  of a t  l e a s t  one a t t o r n e y .  Although these  
t r a n s a c t i o n s  a re  o f t e n  compl icated ,  they r a r e l y  involve complex legal 
I s suos .  A l lo c a t i o n  of  the  p o s i t i o n  t o  the  sub- journey level  of At torney 
I II  Is  t h e r e f o r e  rccomendcd .  P o s i t i o n  support  c o s t s  Inc lude  25.0 to 
p u b l i s h  f o r f o l t u r o  lega l  n o t i c e s .

1 2 3
PERSONAL SERVICES

2^,570

32,371

S. Sa la ry
6. Ucnef1t i 3,889
7. Supplemental b e n e f i t s 1,590
8. Fixed B en e f i t s 2,322
5. TOTAL PERSONAL SERVICES 01

10. Travel  02 1,800
11. Cont rac tua l  03 28,600
12. Cunnodi t ics  0*« 3,900
13. Equipment OS 1,500
1*i. Other
IS. TOTAL COST 68,171

RECEIPT CODE FUND INC SOURCE
16. Federal Rece ip ts  1002
17. C.F. Hatch 1003
18. Ceneral Funds 100<t 68,171
15. l*A Receipts  1005
20. Program Re ce i p ts  1028
21. Other

FOR DIM USE ONLY
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POSITION TITLE Paralegal Assistant II

TYPE OF POSITION 
PFT

STAFF MONTHS
12

RP NUMBER

n r
PCN NUMBER

RANCE/STEP
16A

URU PRIORITY

BARG. UNIT 
1 CGU

LOCATION
EBA-Anchorage

PACE/LINE

ELECTION DISTRICT
8

GOV.

LEG.

APPROV. 0 ISAPP

_ s .
_ 6 .

7.
e.
9 .

IQ.

11.

I L .  
I h .  
L i i  
i s .

CONTINUATION LEVEL
TYPE OF EXPENDITURE y

ADDITION

1
PERSONAL SERVICES

S a l a r y
Certcf I t s
Supplemental Ben ef i t s
Fixed B ene f i t s

3 2 ,92 9

5 ,1 3 3
2,098

TOTAL PERSONAL SERVICES 01
T ra v e l 02

Contrac tua l 03
Cuutnoditlcs
Equlixncnt

0
OS

Other
TOTAL COST

FOR IJLM USE ONLY 
FY NUMBER

AMOUNT

9 9 ,2 9 9
1 ,8 0 0
9 ,8 0 0

9 ,5 0 0
1 ,5 0 0

5 6 ,8 9 9

RECEIPT CODE FUNDING SOURCE
16. Federal Rece ip ts  1002
17. C.F. Match 1003
18. Ceneral Funds 1009 56.899
19. l-A Receipts  10C5
<0. Program Rece ip ts  1028
21. Other

JUSTIFICATION: J

This p o s i t i o n  I s ' n eed ed  In Anchorage, and o th e r  so uth cent r a l  l o c a t i o n s ,  
to  a s s i s t  wi th  t h e  250 to  300 veh ic le  f o r f e i t u r e  a c t i o n s  mandated by CSHB 
26. T i t l e  and records  searches  to  v e r i f y  any ownership or s e c u r i t y  
I n t e r e s t ,  l egal  n o t i f i c a t i o n ,  and p r e p a ra t i o n  of  a l l  necessary 
documentation w i l l  be r e q u i r e d .  This level  of  work I s  most a p p r o p r ia te ly  
a l l o c a t e d  t o  the  Pa ra lega l  A s s i s t a n t  II c l a s s .

REDOESt FOR 
NEW POSITION

ACEHCY _ 

URU 

COMPONENT

Department of Law

Prose cu t io n

i l t l rd  J u d i c i a l  D i s t r i c t

P ag e  2 o f  i __

Revised Date

FY 91

01•1137(7/OM) -13



PUSHKIN TITLE

__________ i.
Clerk Typist  III

TYPE OF POSITION
PFT

STAFF MONTHS 
12

RP NUMBER PCN NUMBER

RANCE/STEP
OB

URU PRIORITY

BARG. UNIT
■t CCU

LOCATION
EBA-Anchorage

PAGE/LINE

ELECTION DISTRICT 
8

COV.

LEG.

Al’PROV. OISAI

CONTINUATION LEVEL
TYPE OF EXPENDITURE I

ADDITION

1
PERSONAL SERVICFS

j .

J L
_ 7 .

8 .
9.

10 . 
i i .

11:
13.

l i i
IS .

S a l a r y
llcnef i t s
Supplemental Bene f i t s
Fixed Bene f i t s

20.136
3.188
1,303

TOTAL PERSONAL SERVICES 01
T ra v e l 02

Contrac tua l 03

Commodities 09

E qu ipm en t 05
Otticr
TOTAL COST

FOR U&M USE ONLY 
KEY NUMBER

AMOUNT

29.271
- 0 -

9 ,2 0 0

3,300
8.000

99 .771

RECEIPT CODE FUND INC SOURCE
16. Federal  Receipts  1002
17. G.F. Hatch 1003
18. Ccncrat Funds 1009 99.771
19. l-A Receip ts  1005
2U. Program Rece ip ts  1028
21. Other

JUSTIFICATION: !.I
s

This c l e r i c a l  p o s i t i o n  i s  needed to  a s s i s t  the  a t t o rn ey  and Un? para lega l  
to  handle the  250 to 300 v e h ic le  f o r f e i t u r e  a c t i o n s  mandated hy C5IIIJ 26. 
A very l a rge  volume of r o u t i n e  documents wi l l  be generated  by t h i s  work, 
inc lud ing  motions ,  n o t i c e s  to persons wi th  ownership o r  s e c u r i t y  i n t e r e s t ,  
or cor respondence between the  p a r t i e s .  Because t h i s  work wi l l  not usua l ly  
involve  h ig he r  leve l  legal  in s t r um en ts ,  such as b r i e f s ,  a l l o c a t i o n  to  the 
Clerk Typis t  III  l eve l  i s  recommended.

Department of  Law

Prosecut ion

Third J u d ic ia l  D i s t r i c t

Page 3 of 3

Revised Date
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