HOUSE JUDICIARY



[Vol. 61:1137

‘n the theory that they
the forum districts.103
« to the “place of the
provide the most con*
te Government, or the
t amendment expected
esn committed” would
iant and the witnesses
society in which indi-
single criminal trans-
d in which the imagi-
d innumerable oppor-
a
tratc the defects in a
tue clause. In Travis
endant union officer,
avit with the National
“ly in the District of
lviction in the federal
chough he resided in
avit in that state. In
t conscientious objec-
e service in hospitals
:uted only in the dis-
* this ruling the Gov-
whcre the defendants
cd. The holding in
; of the charge itself
the relevant acts in
at the place "wherein
jpon technicalities in
:n any realistic con-
if Congress had de-
mailing a false non-
in Colorado,

nue in an inconvcn-

:j 855, n.M.62 fr.tli Cir.
es. ?2.;5 us. -j 7 (1*767):
¢). [%/. “MO U.S. .157

i decidm- iv.".'jin vcnuo
9 rcte |

1973 CONSPIRACY 1179

ient or hostile district are protected not by the "place of the crime" for-
Rule of Criminal Procedure

mula of the sixth amendment and Federal
Rule

18,10 but by Rule 21, governing motions for change of venue.
21 allows the district court to order a transfer to another district if the
transfer is necessary to obtain a fair and impartial trial because of prej-
udice against the defendant in the transferor district or if transfer is
necessary or desirable “for the convenience of parties and witnesses,
and in the interest of justice.”137 Such discretionary authority is prob-
ably the only practical method of protecting the defendant's interests,
given the unsatisfactory results that may flow from the “place of the
crime"” formula. On the other hand, treating venue as a discretionary
matter tends to leave defendants (and everyone else involved in the
case) at the mercy of the district judges.

Eliminati-.g the crime of conspiracy would not require elimination

of the conspiracy venue doctrine; venue questions could still be decided

by reference to conspiracy thcorv. If Congress went further and speciti-

cally repudiated the consyiracy venue rule of the Hyde case, one of the
sources of br.-ci prosecutorial discretion in selecting the forum in
which to bring the charge would disappear, but much discretion would
remain. Even so, one should not belittle this accomplishment, because
in some multidefendant cases the conspiracy rule allows the prosecu-
tor to choose among the overt acts of all defendants as a basis for
venue, an advantage which he can obtain only by alleging conspiracy.
Of greater significance, however, is the effect that abandoning the con-

spiracy joinder doctrine would have on venue issues.

The primary importance of *he conspiracy venue rule to prosecu-
tors is nor the discretion it gives them to select an inconvenient or hos-
tile forum in which to try defendants, although at times they may
Primarily, wide venue choice is impor-

abuse the rule in this manner.
It is of

tant to prosecutors because it permits them to achieve joinder.
no value to a prosecutor to have the right to join several defendants
and offenses for trial unless he can achieve venue for all of them in
the same forum. Conspiracy theory provides at one and the same time
both the justification for joinder and a venue rule that makes such
Moreover, courts tend to look with disfavor upon

joinder practical.
if granting the transfer would

applications for transfer under Rule 21
defeat joinder ,,nd require two or more trials instead of one.,Ss

156. pm. R. Crim, P. 18: "Except ax othoiwbc permitted In* Minute or by
ihc'C mle*. the piosecuiion --lull t*¢ had in a distiiet in which the offense v..i» com.
mitlcd. The comft 'hall li\ the place of trial within the district with due rcvatd to
the convenience of (he deicinl.nu anJ the witnesses."

157. Fid.R.Crim. P. :t.
1*8  "the ijttcstion nl sever.mec ... is closely tied to a determination >e( 'the

intci.si of justice.* Thus, transfer Inis been denied because of the ’inconvenience anl
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As previously explained, elimination of the conspiracy joinder
doctrine would discourage joinder of defendants charged with separate
substantive offenses unless those offenses were so closely related as to
create a substantial overlap in proof.’* Defendants could no longer
be joined for trial merely because tlieir individual offenses occurred at
differing points in the chain of distribution of some forbidden com-
modity, or because their separate crimes involved some arguably com-
mon motive or purpose. Insofar as the occasions for joint or mass tri-
als would thereby be reduced, the need for subordinating defendants'
venue interests to those of the prosecution would also be reduced.
District judges would no longer feel the need to deny transfers to pre-
serve a joinder that in itself may be tp'cstionable. The problems of
venue would by no means be solved, but the occasions for abuse would
be reduced, and judges could c icrcise their discretion under Rule 21
without being unduly restrained by dubious policies favoring joinder.

C. Statute oj Limitations

Of all the procedural doctrines associated with conspiracy, the mie
governing tl e application of the statute of limitations most directly
concerns conspiracy as a distinct crime. The period of limitations in a
prosecution for conspiracy uoes not begin to run until the conspiracy is
cither abandoned or successfully accomplishes its obiectives.'>” If
conspirators agree to commit a number of crimes over a period of time,
prosecution for the overall conspiracy is permitted even i; ptosecutan
for some of the earlier substantive crimes is barred by the statute of
limitations.101 Despite the statutory bar. the “prosecution may prove
these early crimes on the theory that they arc overt acts in furtherance
of the conspiracy. |If Congress were to abolish conspiracy, except in
its role as a particular method of committing an attempt, the Govern-
ment could necessarily prosecute defendants only for the specific
crimes in which they participated, and the ordinary rule of limitations

would apply.

duplication of effort in conducting two trials in widely separate jurisdictions.”" S J.
Moore & R. CtrEs, Federal Practice * 21.04, at 21*22 >2J cd. \*~2) (citations
omitted).

159. SEC text accompanying notes 1ml-13 supra.

160. Fiswiek V. United Stales, 329 U.S. 211 (1040): L'niteJ States v. Kissel.
:i8 u,s. 601 (1910). The statute also begins to tun in favor of -n individual con-
spirator when h: withJtaws from the conspiracy. See Hyde v. 1‘niteJ States. 225 U.S.
347. 369-70 (1012): Model Pcnai. Code 5 5n)«T) (I’lopo-eJ Official Draft. HrO);
Model Pinar Coon > 503, Comment at 153-55 (Tent. Draft No. It K,.fl).

IM, United States v. Johnson. 165 F.2d 42 (3d Cir. I'teM. Am..[. 332
U.S. S52 (194S); Ware v. United Slates. 154 [I’. 577 iSth | ir. b’vM. *.rr.
207 U.S. 588 (1*107). Pie Government, however, imM prove at le.vt one -el

occurred during the statutory period. 1Jiuncvvall v United State-. 353 US. 3%
396-97 (1937).
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Under existing law, the use of a conspiracy theory may lengthen
the limitations period in r .tain cases. Frequently the prosecution
has argued that any conspiracy to commit a crime includes a subsidiary
conspiracy to conceal the crime committed, so that the criminal
combination remains alive during the period of concealment after the
attainment of the criminal objective. This argument may be used to
justify the admission of hearsay statements made by coconspirators after
the conspiracy attains all its objectives10l or to justify a claim that the
period of limitations does not begin to run until the termination of
the subsidiary conspiracy to conceal. The United States Supreme
Court has consistently refused to infer the existence of such a sub-
sidiary conspiracy merely from Ihe fact that the conspirators took
steps to conceal their guilt, because such concealment is a feature
of most crimes.1038 Where the underlying agreement necessarily con-
templated acts of concealment aj one of its basic objectives, however,
the prosecution’s theory has prevailed and the statute of limitations
has been found no bar to a delayed prosecution.1

Ti.e leading case of Gruncwald v. United States105 illustrates the
hairsplitting approach that otich a distinction requires. There the de-
fendants were charged with conspiring to defraud the United States by
using improper influence to obtain "no prosecution” rulings from the
Bureau of Internal Revenue. The rulings were obtained in 194S and
1949; the prosecution was brought in 1951 When the defendants
urged the three-year statute of limitations as bar to prosecution, the
Government asserted the existence of an implied subsidiary conspiracy
to conceal the improper conduc , which had continued to exist for
several years after 1949. The Supreme Court held that the mere fact
that some of the conspirators had taken active steps after 1949 to con-
ceal their guilt did not establish the existence of such an implied sub-
sidiary conspiracy, because "every conspiracy will inevitably be fol-
lowed by actions taken to cover the conspirators’ traces,"” and therefore
"[sjanctioning the Government’s theory would for all practical pur-
poses wipe out the statute of limitations in conspiracy cases.”100 The
Court's opinion sitsgested. on ihe other hand, that the Government
could have prevailed if it had charged and proved that the prime ob-
ject of the conspiracy was not merely to obtain the "no prosecution”
rulings in 1948 and 1949. but to obtain final immunity for the taxpay-
ers from criminal tax prosecution. This larger objective could not have

162. SEe text accompanying notes 169-87 infrn.
163. Cinmcvviikl v. United States, 353 U.S. 391 (1957); J.titvvak v. UniteJ States.

444 u S. 6114 (1953): Kmlcvvitcli v. United Staler 336 U S -440 (1949).
164. Forman v. United States 361 U.S. 416, 423-2-1 (1960).
165. 353 U.S. 39! (1957).
:66. 11 al 402.
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been attained until 1952, when the six-year period of limitations appli-
cable in tax proceedings finally expired.’1/ Because the precise object
of a particular conspiracy is frequently proved by circumstantial evi-
dence, the same acts of concealment that failed to establish a subsidiary
conspiracy to conceal could have been used to establisn the enlarged
scope of the prime conspiracy and thus to circumvent the bar of the
statute of limitations by a slightly different route. The distinction
seems to go to the manner in which the indictment was drafted rather
than to any substantial rights.

In justification of a rule extending the life of a conspiracy through
the concealment phase, one might argue that in certain cases a strict
application of the statute of limitations permits organized criminals to
escape punishment by concealing their misdeeds for the necessary
length of time. Crimes which involve fraud or other concealment ar-
guably should not be subject to the same period of limitations as
crimes which occur more openly and can be discovered with due offi-
cial diligence. This argument, however, really has nothing to do with
conspiracy: it reflects a consideration tha* ought to be taken into ac-
count in drafting the statute of limitations itself. The proposed Fed-
eral Criminal Code, for example, proviues special extensions of the
period of limitations for offenses involving fraud, breach of fiduciary
duty, or official misconduct.1*s

Exceptions to the normal operation of the statute of limitations
should be macc in that statute itself, and they ought to be directed to
relatively specific situations in which delayedlprosecution is likely to
be necessary to protect some legitimate public interest. Treating the
problem with conspiracy law gives rise to exceptions that are at once

too broad and too unreliable. In addition, extending the life of a con-
spiracy to avoid the statute of limitations automatically extends the pe-
riod during which the coconspirator hearsay exception operates. It

may also lead to increased substantive criminal liability for conspira-
tors whose own activity ceased long before the acts of concealment at

Ifiz. /,/. .u JOS.

16S. Commiitir Iusr. » 'M note 7. nt 4 I-jni(d):

I:\tensionx— If the pen- prescribed in subsection <c> has expired. a prose
cuiioti ntav nonetheless be commenced for:

(1) an offense a material element of which is either Iran.l or a breach
of fiduciniy obligation within one year after discovery of lhe offense by an
aggrieved prr*on or by a person who has a legal duty to represent an ag-
grieved person and who is himself not an accomplice in the offense, but in
no erne shall this provision extend the period ol limitation othetwbc ap.
plieablc by more than three years;

(2) n offen«c b:t»cd on official conduct in office by a public scrt tnt
at any h « when the defendant is a public sen.mt nr within two tears
alter lie .c.i'Cs to Iv such public servant. Itit in no case shall this ptovisioa
extend ihe period of limitation othctwise applicable by mote than three

yean. ...
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issue. Each of these questions should be determined separately, on

its own merits.
D. Conspiracy and Hearsay

Perhaps the most famous and controversial of all the procedural
doctrines associated with conspiracy is the coconspirator hearsay ex-
ception. A hearsay statement of a defendant’s alleged coconspirator
is admissible against the defendant if the statement was made during
the pendency of the conspiracy and in fuuherance of its objectives.113
This exception to the hearsay rule is a particular application of the
more general principle that statements of an agent concerning matters
within the scope of the agency relationship and made during the exist-
ence of that relationship arc admissible against the principal.,TO

The justification for admitting these "vicarious admissions™ is not
altogether easy to grasp. Some authorities have found the analogy to
the substantive liability of the principal for his agent’s acts compelling.
Because the employer is liable for the torts of his servant committed
within the scope of the employment, and the conspirator for the crimes
of his coconspirator committed in furtherance of the common objec-
tive, these authorities have reasoned that the principal should bear the
risk of what his agents say as well as the risk of what they do.,;i It

169. Krulewvitch v. United States, 336 U.S. 440. 443 (1949): C. McCormick.
Evidence 645 (2d ed. E. Cleary ed. 1972) [hcrcinafier cucJ as McCormick): Rules of
Evidence for United States Courts and Muvgistrates rule SO0I(d)t2)(v) [here-
inafter cited as Proposed Federvl Rules of Evidence). iThe Rules of Evidence
were approved by the Supreme Court and iransmilted to Congress on November 20.
1972. Due 10 congressional opposition, however, ihe Rules will not lake effect as
scheduled on July I, 1973. Pub. L. No. 92-12 (March 50. 1973).)

The laws of some states, the Model Code of Evidence, and the Uniform Rules of
Evidence do not require that the statement he made in furtherance of the conspiracy.
See while v. Slate. 451 SAV.2d 497 (Te.v Crint. Arp. 1969): Model Code of Evi-
dence rule 50S(b) (1942); Uniform Rule of Evidence 63(9)(b). Even in the
federal courts, the requirement of furtherance often has been neglected. See salazar v.
United States, 405 F.2d 74 (9th Cir. 1968); United States v. Annunziato. 293 F.2d
373 (2d Cir. 1968).

The significance of the "pendency" requirement is enormously reduced in those
jurisdictions wvhich take the portion. reiecicJ in Kmhwitch, that the conspiracy con-
tinues as long as us members conceal their guilt. SEe Dutton v. Evans, 400 U.S. 74.
s3 (1°70). v eeiicially Lcvie. llearxny anil Conxpitacy: 1 Re-examination « the
Ca-Conspnaion’ Exception to the Hearsay Rule, 52 Mich. L. Rtv. 1159 t1954);
comment, The llcarsav Exception for CoConxpiratoix' Declarations, 25 u. cui. L.

irv- 530 (1958).
170. Ppopnstt) FrnrRvi Ruics of Evidence, xnpta note 169. title 801(d)(2):

McCormick. utp>a noic 169. at 639-46, .
171.  He who ‘els .mother pet'on to do an act in his stead as nseitl is charge-
able in substantive taw bv Mich acts as ate done tinder that authority: so too.
piopcily enough, admissions made by the agent in the cout'c ol cvcrcisinz
that authority have the same testimonial value to discredit the patty’s present
claim as if Mated by the pattv himself.

I J. WiGMonr, Evidence 5 107S (3d cd. 1940), Judge Learned Hand observed that
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does not seem that hearsay statements of agents are admitted because
they are regarded as carrying some particular guarantee of trustworthi-
ness. Although there are some suggestions in tiie literature that an
agent is not likely to make statements against his principal's interest
unless they are true.172 the authorities agree that admissions of the
agent, like those of the principal himself, arc admissible whether or
not he thought the statements to be against his or his principal's inter-
est at the time he made them.173 Following McCormick, the proposed
Rules of Evidence for United States Courts and Magistrates classify all
admissions, vicarious or otherwise, as non-hearsay rather than as hear-
say which is nonetheless admissible.171 The advisory committee's note
explains that the purpose of this classification is to make it clear that
such statements are admissible without regard to considerations of ap-
parent trustworthiness.173 What seems to underlie this view is a feel-
ing that admissions, including those by agents, constitute a category
of evidence sufficiently probative in ordinary experience that the logic
of the hearsay rule simply should be disregarded in dealing with il.,7a

There are two powerful objections to the application of the vi-
carious admissions principle in conspiracy law. First, the coconspira-
tor exception is invoked by prosecutors in criminal cases, and in this

coconspirator declara.ions "arc admitted upon no doctrine of the law of evidence" be-
cause such declarations are nets of the conspiracy for which each conspirator is re-
sponsible. Van Riper v. United States. 13 F.2d 961, 967 (1926). This rationale ap-
plies only to statements which are not introduced for the truth 0l the matter asserted

and hence are not hearsay at all. If A ard H conspire to extort money from C. fls
statement, to C ("Pay me or 11l kill you.") is not hearsay at the trial of .-l. The
statement is part of the criminal act itself, and its truth or falsity is irrelevant. It's
further statement ("If | don't kill you. ! will, because he is in this too.") is hearsay

evidence and not merely an act insofar as il is used to establish the fact of A's pare
ticipation. The co-conspirator cvception permits the jury to consider it for the latter
purpose. S€C United Stales v. l.ittman, 421 F.2d 9SI (2d Cir. 1970); People v.
Brawlcy, 1 Cal. 3d 277, -46t P.2d 361. 82 Cal. Rptr. 161 (1969).

172. "The agent is well informed about acts in the course of the business, his
statements offered against the employer are normally against the employer's interest,
and while the employment continues, the cm|toyce is not likely to make the statements
unless they arc true.” McCormick, SUPIa note 169, at 641.

173. McCormick, SUPIa note 169, at 630 31; 4 J. WiGMORr. FviDLNcr i 104>,
§ 10SOn. at M2 (3d cd. 1940).

174. Proposed Fidlrvl Rut's of Evidence, SUPfd note 169. mle 801(d)(2).

175. Admissions by a patty-opponent are excluded from the category of hear-

say on the theory that their admissibility in evidence is a result of the ad-

versary system rather than satisfaction of the condition of the heatsay rule. . . .

No euar.intcc of trustworthiness is required in the ease of an admission.

Comm, on Rules or Piucncr and PRoenn nr. Proposio Rulls of CvmtNcr ior
Tin: Usirrn Srvtrs Courts ~no MvutsTRvirs 103 (1971).

176. See 4 | .WIGMOiir. Evinrscc 5 1080,* (3d ed, 1940) for a stton" statement el
this position. In this section ol his treatise Professor Wiemorc tcspnnds to an ateu-
mem by Professor Motcan that vacations admissions should be admitted onlv under

the titles governin2 decl.uatiunv against mieiest.
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situation hearsay exceptions must meet the standards of the sixth

amendment, which grants an accused “the right to be confronted

with the witnesses against him.” Although it is generally conceded
that some hearsay exceptions do not violate the confrontation clause,
despite the fact that the declarant is not confronted or cross-examined
in court, the importance which the clause assigns to cross-examination
arguably implies that only those hearsay exceptions which are based
upon the trustworthiness of the evidence in question should be permit-
ted.,,7 Second, in cases of group crime the existence of the agency
relationship is precisely what the prosecution has to prove. When a
trucking company is sued over a highway accident, hearsay statements
of its driver are nnt used to prove that he was employed by the com-
pany but that he was responsible for the collision.I7S In criminal con-
spiracy cases the existence of a criminal agency relationship is likely
to be the main point at issue, but the coconspirator statements are ad-
missible only on the premise that this relationship exists. To be sure,
there is a requirement that the prosecution produce independent evi
dence of the existence and membership of the conspiracy in order to
obtain the admission of the hearsay testimony, but it need not make
this showing beyond a reasonable doubt.179 The result is that hearsay
evidence is often used to prove the validity of the premise upon which
it was admitted in the first place.

Despite these weighty objections, the coconspirator exception sur-
vives. Doubts as to its constitutionality were seemingly laid to rest by
the Supreme Court in Dutton v. Eva/is,ISO and in fact the Supreme

177. This argument was applied to the coconspirator exception in a reccr.t. well-
reasoned article. Davenport, The Confrontation Clause and the Co-conspirator Ex-
ception in Criminal Prosecutions: A Functional Analysis, 85 Harv. L. Rev. 1378,
1384-91 (1972). Mr, Davenport "reformulates” the coconspirator exception so that it
would apply only where the statement was admissible as a declaration against penal

interest or as nonhcarsay. As he recognizes, this “reformulation” amounts to aboli-

tion. Id. at 1405-06,
178. "Evidence of the purported agent's past declarations asserting the agency,

are inadmissible hearsay when offered to show the relation. If this preliminary fact of
the declarant’s agency is disputed, the question is one of ‘conditional relevancy,™
McCormick, SUPIA note 169, at 642. See alSO Murp,. Auto Parts v. Ball, 249 F.2J
508 (D.C. Cir. 1957).

179. For learned discussions of the quantum of proof that is required see United
States v. Geancy, 417 F.2d 1116 (2d Cir. 1969) (Friendly, J.); United States v. Rag.
land. 375 F.2d471 (2d Cir. 1967) (Waterman. J.).

180. 400 U.S. 74 (1970). DUtMN held that the admission in a state prosecu-
tion of a statement made more than a year after the commission of a ctimc. at a lime
when the declarant was already under arrest, did not ’folate the confrontation clause,
It thus approved the coconspirator exception in one of its broadest formulations.
On the other hand, the Court embraced this holding with little enthusiasm. Mr. Jus-
tice Stewart, writing for the plurality, evidently felt it necessary to add that the state-
ment in question was spontaneous and against the declarant's penal interest, two very
dubious makeweights at best. hi. at 89. Two justices who concurred in the
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Court recently approved the exception as formulated in the proposed
Rules of Evidence for United States Courts and Magistrates.1® Tiie
exception’s survival is probably due in part to tradition.l'- and in
part to the leeway it gives the prosecution in overcoming the formida-
ble difficulties involved in convicting organized criminals.1'1 It must
also be conceded that if the case for the coconspirator exception is at
best dubious, the general hearsay rule to which it is an exception is
not itself beyond challenge. Although the coconspirator exception is
applicable whether or not the declarant is available to testify in per-
son, in fact the declarant's testimony is usually unavailable because he
exercises his privilege against sclf-incrimination;IS* frequently lie is a
codefendant at a joint or mass trial.185 Applying the hearsay rule in

plurality opinion believed that the testimony about the hearsay declaration was so
incredible that the jury must have disbelieved it anyway. [J. at 90-93 iBlackmun.
J., concurring). Mr. Justice Harlan concurred in the result on the ground that ihe
confrontation clause dees not govern the constitutionality of hearsay exception* and (hat
exclusion of the hearsay in question was not "essential to a fair trial- under the due
process clause Id. at 93-100 (Harlan, J., concurring).

181. "A statement is not hearsay if . . . the staten.ent is offered against a party
and is ... (E) a statement by a co-conspirator of a party during the course and :n
furtherance of the conspiracy." Proposed Federal Riles of Exigence, SUPIA note
169. rule 801(d).

182. There arc many logical and practical reasons that could be advanced

against a special evidentiary rule that permits out-of-court statements of one

conspirator to be used against another. But however cogent the«e reasons, it

is firmly established that where made in furtherance of the objectives of a

going conspiracy, such statements are admissible as exceptions to the hearsay

rule.
Krulewitch v. United States, 336 U.S. 440, 443 (1949).

183,. The reason [for retention and expansion of the coconspirator exceptions!

is simple: there is great probative need for such testimony. Conspiracy is a

hard thing to prove. The substantive law of conspiracy has vastly expanded.

This created a tension solved by relaxation in the laxv of evidence. Con-

spirators' declarations arc admitted out of necessity.

Levic, Hearsay and Conspiracy: A Reexamination of the Co-Conspirators’ Exception
to the Hearsay Ru'e, 52 Micil. L. Rev, 1159, 1166 (1954). The problems of proof,
however, are not created by the technical requirements of conspiracy law but by ihe
secrecy that normally accompanies a criminal plot. Hence the exception applies
whether or not the prosecution charges conspiracy in the indictment. See note 187
infra and accompanying text.

184. If the declarant is unavailable solely because he anertx the privilege again*:
self-incrimination, the prosecution can obtain his testimony by granting him use im-
munity. Kaxtigar v. United States, 406 U.S. 441 (1972), Theoretically, it xtill can
prosecute the immunized witness, but it will bear the ‘heavy burden" of proxtn:
"that the evidence it proposes to use is derived from a legitimate »ource wholly inde-
pendent of the compelled testimony.- Id. at 460-61. Thus, in many caws, the actual
effect of the coconspirator exception is to relieve lhe prosecution of the burden of
agtccing to a severance and granting immunity.

185 A number of provisions of federal law are designed to encourauc. joint trials
m conspiracy taxes. See text accompanying n * 112-24, |V»-4l) 158 r.xpM.
One effect of the cocotispiratoix' hearsay cxceptica is to make it much easier to con-
duct a joint trial ol toconxpir. its when several of them have made out of-court
»dtnissions. Because each defendant's admissions may be u«;d against all the othcts
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this situation would prevent the jury from hearing relevant evidence of
some probative value because of the possibility that it may be untrust-
worthy. It is possible that justice would be better served by allowing

the jury to hear relevant hearsay and then trusting it to make proper
allowance in its deliberations for the fact that the evidence could not

be effectively tested by cross-examination.130
In any event, what one thinks of the coconspirator hearsay excep-

tion depends upon what one thinks of the hearsay rule and its relation
not on what one thinks of the crime of

to the confrontation clause,
that applies with

conspiracy. The exception is a rule of evidence
equal force wheihcr or not the defendant is charged with conspiracy.1

and there is no reason to suppose that abolishing the crime of con-

spiracy would change it in any way. On the other hand, if one were

to decide that the criminal code should retain a erimc pf conspiracy,
that decision would not weaken the case for reconsidering the hearsay

exception. If the exception results in the admission of unreliable evi-

(assunring that ihe requirements of pendency and furtherance are satisfied), there is
no reed for the trial judge to give elaborate limiting instructions. The jury need not
be told to consider A's admission only against A, and to ignore them when consider-
ing the liability of D, and so on. Mote important. D cannot demand a severance on
lhe ground that separate trials arc necessary because the jury cannot be expected to
follow such instructions once it has heard the damaging hearsay. Without the co-
conspirator exception to the hearsay rule, such a 'everanee would probably be manda-
tory tinder lhe rule of Bratton v. United States, 391 U.S. 123 (196S), because A't
admission would be admissible only against A, See note 140 Supra ar.d accompanying
text.
186. As Wigmore put it (in defending the hearsay exception for vicarious ad-
missions): "[T|he hearsay rule stands in dire need, not of stopping its violation, but
of a vast deal of (let us say) clastic relaxation.” 4 J, Wigmore, Evidence ; 10SOu.
at 144 (3d td. 1940), The plurality opinion in DUttON v. EXaNnt, quoted with apparent
approval the following language from Note, Conlrontation and the Hearsay Rule.

75 Yaie L.J. 1434, 1436 (1966):
Despite the superficial similarity between the evidentiary rule and the con-
stitutional clause, the Court should not be eager to equate them.
hearsay law docs not merit permanent niche in the Constitution;indeeJ.
its ripeness for reform is a unifying theme of evidence literature. From
Btntham to the authors of the Uniform Rules of Evidence, authorities have
acrccd that present hearsay law keeps reliable evidence from the courtroom.

If Pointer (Pointer v. Texas, 380 U.S. 400 (1965)1 has read into lhe Con-

st 'ution a hearsay rule of unknown proportions, reformers must grapple not

only with centuries of inertia but with a constitutional prohibition as well.

400 U.S. at S6-87 n.17.

187. Kelley v. United States. 364 F.2d 911. 913 110th Cir. 1966); People v.
Bfaw'ey, 1 Cal. 3d 277. 461 P.2d 361, 82 Cal. Rptr. 161 tI<Jh9); People v. Niemoth.
409 Il 111, 98 N.E.2d 733 11951); People v. Lueiano, 277 N.Y, 348; 14 N.U 2J 433.
I N.Y.s.2d —. cert, denied, 305 U.S. 620 11438); McCormick, WIPra note 169,
at 646. |lUt See United Slates v, Harrell, 436 F.2d 606 (511l Cir. [97i>) (no di-eiiwion
or citation of authority). In Dutton v. I'UMT, the Supreme Court upheld the applica-

tion of (Jeotpia's broad version of
the lime of the trial in iliat case Georgia slid not recognize conspiracy as a separate,

substantive criminal offense. 400 U.S. at 83.

Present

the coconspirator exception, noting in pawing thatat
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dencc which cannot be tested by cross-examination and which may
therefore lead to the conviction of innocent persons, then it ought to
be challenged whether or not agreement to commit a crime is a crime

in itself.

Conclusion

Conspiracy gives the courts a means of deciding difficult questions
without thinking about them. The basic objection to the doctrine is
not simply that many of its specific rules are bad. but rather that all of
them me ill-considered. The first step towards improving a rule of
iaw is to consider the policies it serves. The specific rules of conspir-
acy, however, are derived more from the logic of an abstract concept
than from any realtistic assessment of the needs of law enforcement or
the legitimate interests of criminal defendants. We need to reconsider
the problem of groupcrime  without beingdistracted by theabstrac-
tions that theconcept ofconspiracy always seems tointroduce

The current revision of the Federal Criminal Code should have
resuited in a reassessment of the usefulness of conspiracy as an inde-
pendent crime, but it has not. The Working Papers of the National
Commission on Reform of Federal Criminal Laws suggest that the
authors of the initial drafts of the proposed Federal Criminal Code
wanted to retain conspiracy only as a inchoate offense similar to at-
tempt,19 but none of the subsequently published drafts of the Code
reflect such a limitation. In any case, given the tendency of conspiracy
doctrine to expand into new areas of f e law, it -is. doubtful whether
any attempt to retain the doctrine in only a limited role can succeed
for very long.

Abolition of conspiracy is not an idea whose time has come, be-
cause law enforcement interests erroneously regard the doctrine as a
vital weapon against organized crime and because critics of conspiracy
have attacked it piecemeal rather than in its entirety. This Article is
therefore addressed more to the law reformers of the future than to those
of the present, and its aim is not so much to settle an argument as to

start one.

188. Scr | working Pmns, jUPIt note 1, 01 381.
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Chapter 16. Parties to Crime.

Section

100. Legal accountability based upon con-

duct
110. Legal accountability based upon the
conduct of another: Complicity

Collateral references. — 21 Am. Jur.
2d, Criminal Law, 8§ 37-51, 163-174.

22 C.J.S.. Criminal Law. 8§ 79-99.

Criminal responsibility of one co-oper-
at;ng in offense which he is incapable of
committing personally, 5 ALR 782; 74
ALR 1110; 131 ALR 1322

What amounts to participation in homi-
cide on part ofone not the actual perpetra-
tor, who was present without preconcert
or conspiracy. 12 ALR 275

Intent to aid and abet perpetrator, or
entering into his design, as necessary to
make one, present at homicide without
preconcert or conspiracy, criminally re-
sponsible, 12 ALR 277.

Responsibility of persons participating
in jail delivery for homicide committed by
one of their number. 15 ALR 456.

Principal in second degTee. or aider and
abettor in case of felonious assault. 16
ALR 1043.

Criminal responsibility of one who fur-
nishes instrumentality of a kind ordinar-
ily used !1- leeitimate purposes, with
knowledge that i: is to be used by another
for criminal pu-poses. 108 ALR 331.

Section
120. Exemptions to legal accountability

for conduct of another
130. Legal accountability of organiza-
tions

Coercion, compulsion or duress as de-
fense to criminal prosecution, 40 ALR2d
903.

Accessory before fact in manslaughter,
95 ALR2d 175.

Woman upon whom abortion is commit-
ted or attempted as accomplice for pur-
poses of rule requiring corroboration cfac-
complice testimony, 34 ALR3d 858.

Acquittal of principal or his conviction
of lesser degree of offense as afTecting
prosecution of accessory and aider and
abettor, 9 ALR4th 972.

Prosecution or conviction ofone conspir-
ator as affected by disposition of case
against coconspirators, 19 ALR4lh 192.

Disciplinary action against attorney for
aiding or assisting another person in un-
authorized practice of law, 41 ALR4th
361

W ithdrawal of life supports from coma-
tose patient, 47 ALR4th 18.

Criminal responsibility under 18 USCS
2(b) of one who la,’ ipacity to commit
an ofTense but causes another to do so. 52
ALR Fed. 769

Sec. 11.16.100. Legal accountability based upon conduct, A
person is guilty of an ofTense if it is committed by the person’s own
conduct or by the conduct of another for which the person is legally
accountable under AS 11.16.110, or by both. (§ 1ch 166 SLA 1978)

NOTES TO DECISIONS

Former law construed. — See Tamef
v. State, 512 P.2d 923 (Alaska 1973). (De-
cided under former AS 1110 010.)

Legal accountability statute* apply
to flab and wildlife offense*. Knutson v.
State, 736 P 2d 775 (Alaska Ct. App.
19871.

Applied in Kinegak v State, 747 P.2d
541 (Alaaka Ct. App. 1987).

Cited in Dailey v. State, 675 P2d 657
(Alaska Ct. App. 1984).



§ 11.16.110

Alaska Statutes

4§ 11.16.110

Sec. 11.16.110. Legal accountability based upon the conduct
of another Complicity. A person is legally accountable for the con-
duct of another constituting an offense if

(1) the person is made legally accountable by a provision of law

defining the oBt”se;

(2) with intent to promote or facilitate the commission of the of-

fense, the person

(A) solicits the other to commit the offense; or

(B) aids or abets the other in planning or committing the offense; or

(3) acting with the culpable mental state that is sufficient for the
commissirn of the ofTense, the person causes an innocent person or a
person who lacks criminal responsibility to engage in the proscribed

conduct. (§ 1 ch 166 SLA 1978)

Cross references. — For solicitation,
see AS 11.31.110.

NOTES TO

Editor's notes. — Some of the cases

cited in the notes below were decided un-
der former AS 12.15.010.

Distinction between principals and
accessories abrogated. — Former AS
12.15.010 abrogated the distinction be-
tween principals and accessories. Tamef
v. State. 492 P2d 109 (Alaska 19711

By former AS 12.15 010. Alaska abol-
ished the common-law distinction be-
tween accessories and principals to a
crime. Rice v. State, 589 P.2d 419 (Alaska
1979).

Legal accountability statutes apply
to fish and wildlife offenses. Knutson v
State, 736 P2d 775 (Alaska Ct App
1987i; Vaden v. State 742 P2d 784
(Alaska Ct. App 1987»

Knowledge of fact of criminality ir-
relevant —In order for a defendant to be
found liable as an accomplice, the stale
need only prove that defendant intention-
ally aided codefendant, knowing of cede-
fendant's criminal purpose It is not neces-
sary that he know ofthe criminality of the
conduct Mudge v. State. 760 P2d 1046
(Alaska Ct. App. 1988)

Abrogation did not apply only to
punishment- — The abrogation of the
distinction between accessories and prin-
cipals mandated by former AS 12.15.010

did not apply only to punishment
Scharver v. Slate, 561 P.2d 300 (Alaska
1977).

To "proaecnte” one as a principal in-
cludes charging him aa a principal.
Scharver v. Slate, 561 P.2d 300 (Alaska
1977).

DECISION’S

Aiders and abettors as principals. —
Former AS 12.15 010 provided that any-
one aiding or abetting the commission ofa
cnme should be prosecuted, tried, and
punished as a principal. Tamef v. Slate,
492 P.2d 109 (Alaska 1971).

An accused who is indicted as a pnnci-
pal is subject to conviction upon evidence
which shows that he only aided and abet-
ted Scharver v. State, 561 P.2d 300
(Alaska 1977».

One indicted as a principal may be con-
victed of the crime on evidence which
shows that he merely aided and abetted.
Ransom v. Slate, 460 P.2d 170 (Alaska
1969i

"Aid and abet" means to help, assist,
or facilitate the commission of a crime,
promote the accomplishment thereof, help
in advancing or bringing it about, or en-
courage. counsel, or incite as to its com-
mission. Thomas v State. 391 P.2d 18
(Alaska 1964e; Carman v. State, 602 P.2d
1255 (Alaska 1979', Hensel v. Stale. 604
P 2d 222 (Alaska 1979)

It can be inferred that the words "aid
and abet" are used synonymously with
various combinations of the words assist,
advise, counsel, procure, encourage, incite
and instigate. Tamef v Slate. 512 P.2d
923 (Alaska 1973». Carman v. State. 602
P 2d 1255 (Alaska 1979*.

A defendant need not commit every
element of an offense to be guilty dd d
principal under the law, so long as the
state proves commission of the whole of-
fense by someone and the aiding or abet-
ting of the offense by the defendant An-
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§ 11.31.100 Criminal Law § 11.31.100

property or in attempting to escape*, What constitutes attempted bank rob-
rather than in taking property, as ele- bery under 18 USCS 54 2113(a». making
ment of robbery. 93 ALR3d 643. it olTense to lake < ‘tempt to take, by

Criminal liability of third persons for  force, violence, or i dation. any prop-

death of another as result of accused's at- erty. money, or othu thing of value from

tempt to rill self or assist another's sui- bank, 37 ALR Fed 255
cide. 40 ALR4th 702 Criminal responsibility under 18 USCS

Impossibility of consummation as de- 5 2<b>ofone who lacks capacity to commit
fense to prosecution for attempt. 41  an ofTense but who causes another to do
ALR4th 588 so, 52 ALR Fed 769.

Sec. 11.31.100. Attempt, (a) A person is guilty of an attempt to
commit a crime if, with intent to commit a crime, the person engages
in conduct which constitutes a substantial step toward the commission
of that crime.

(b) In a prosecution under this section, it is not a defense that it was
factually or legally impossible to commit the crime which was the
object of the attempt ifthe conduct engaged in by the defendant would
be a crime had the circumstances been as the defendant believed them
to be.

(c) In a prosecution under this section, it is an affirmative defense
that the defendant, under circumstances manifesting a voluntary and
complete rinunciation of the defendant’s criminal intent, prevented
the commission of the attempted crime.

(dl An attempt is

(1) an unclassified felony if the crime attempted is murder in the
first degree;

(21 a class A felony if the crime attempted is an unclassified felony-
other than murder in the first degree;

(3) a class B felonyif the crime attempted is a class A felony;

(4) a class C felonyif the crime attempted is a class B felony;

(5» a class A misdemeanor ifthe crime attempted is a class C felony;

(6) a class B misdemeanor if the crime attempted is a class A or
class B misdemeanor.

(e) If the crime attempted is an unclassified crime described in a
state law which is notpart of this title and noprovision forpunish-
ment of an attempt tocommit the crime is specified, the punishment
for the attempt is imprisonment for a term of not more than half the
maximum period prescribed as punishment for the unclassified crime,
or a fine of not more than half the amount of the maximum fine
prescribed ns punishment for the unclassified crime, or both. If the
crime attempted is punishable by an indeterminate or life term, the
attempt is a class A felony. (8 2 ch 166 SLA 1978; am § 1ch 102 SLA
1980; am § 10 ch 45 SLA 1982; am § 1 ch 59 SLA 1988)



U 11.31.110

v Slate, 600 P2d 12 (Alaska CI
19791

Conviction and sentence upheld. —
See Andri'jko v Stole, 695 P 2d 246
IAlaska Ct App 1985'.

Convictions reversed because of er
roneoua jury instruction. — Cunvi *
tion* for attempted sexual assault in the
first degree and kidnapping were reversed
because of an erroneous jury instruction
on sexual assault in the first degree con-
cerning consent The correct standard is
whether the defendant recklessl disre-
garded the victim's lack of consent
Laseter v. State. 684 P 2d 139 (Alaska Ct
App 1984t

Sentence upheld. — See Bowie v
Slate. 494 P2d 800 (Alaska 1972(;
Spearman v State. 543 P.2d 202 (Alaska
1975). 4raham v State. 571 P2d 631
Alaska 1977'. cert denied. 436 U S 910.
98 S. Ct. 2246, 56 L Ed 2d 410 il978(;
Johnson v State, 580 P.2d 700 (Alaska
1978). Ferguson v. State, 590 P2d 43
(Alaska 1979i; Morris v State, 592 P 2d
1244 (Alaska 1979); Ramil v. State. 619
P,2d 722 (Alaska 19801; Travelstead v
State. 689 P2d 494 (Alaska 19841
Schnecker v. Slate, 739 P 2d 1310 lAlaska
Ct. App 1987.

Sentence for attempted first degree
murder upheld. — See Staael v State.
718 P2d 948 'Alaska 1986>

Conviction of attempted first-degree
sexual assault affirmed. — Conviction
of attempted sexual assault on the first
degree under AS 1141 410 as it read be-
fore the 1983 amendment and this section
was affirmed Sexual charges based on
non-consensual genital intercourse do not
require proof of a specific sexual intent,
and plain error was not established
though the prosecutor's expressions which
might have been construed as a personal

App

Sec.

Alaska Statutes

$ 1131.110

opinion of the guilt of the defendant or an
argument relating to a defendant's need
for treatment were improper and unin-
vited Potts v. Slate, 712 P 2d 3H5 (Alaska
Ct App 1985

Sentence under former AS |Il.-
41.4104b) and this section held exces-
sive. — See Bolhouse v State. 687 P 2d

1166 lAlaska CI App 19841

Sentence held excessive. — See
Hunsen v State, 657 P 2d 862 (Alaska Ct.
App 1983’

Applied in Nicholson v. State. 656 P 2d
1209 (Alaska Ct App 1982); Patterson v.
State. 732 P2d 1102 (Alaska Ct App.
1987); Allen v. State. 769 P2d 457
(Alaska Ct App. 1989).

Stated in State v. Silas, 595 P.2d 651
IAlaska 1979); Ramil v. State, 619 P.2d
722 lIAlInska 1980); Coleman v. State. 621
P2d 869 (Alaska 1980); Clark v. State.
645 P 2d 1236 (Alaska CIl. App 1982);
Tazruk v State. 655 P.2d 788 (Alaska Ct.
App 1982); Velez v. Slate, 762 P.2d 1297
*Alaska Ct. App. 1988).

Cited in Handley v Slate, 615 P.2d 627
*Alaska 1980(; Walker v State. 662 P2d
948 IAluska Ct. App 1983); Bell v. State,
668 P 2d 829 IAlaska Ct. App 1983);
Brower v. Stale. 683 P 2d 290 (Alaska Ct.
App 1984i. Hart v. State. 702 P.2d 651
IAlaska Ct. App 1985', Chiefv. State. 718
P 2d 475 'Alaska Ct. App 1986). Hastings
v. State. 736 P 2d 1157 'Alaska Ct App
1987i; James v. State. 739 P2d 1314
*Alaska Ct App 1987'. Stevens v. State,
748 P2d 771 'Alaska Ct. App 1988’
James v. State. 754 P 2d 1336 'Alaska Ct
App 1988'. Ervin v Slate. 761 P 2d 124
*Alaska Ct App 198t>". Robison v State.
763 P 2d 1357 'Alaska Ct App 1988i,
Konrad v State. 763 P2d 1369 'Alaska
Ct App 1988i, Lawrence v State. 76-1
P 2d 318 (Alaska Ct App 1988).

11.31.110. Solicitation, ta* A person commits the crime of

solicitation if, with intent to cause another to engage in conduct con-
stituting a crime the person solicits the other to engage in that con-

duct.

(b) In a prosecution under this suction.

(1) it is not a defense

(Al that the defendant belongs to a class of persons who by defini-
tion are legally incapable in an individual capacity of committing the
crime that is the object of the solicitation; or

(B) that a person whom the defendant solicits could not be guilty of
the crime that is the object of the solicitation;
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(21 it is an affirmative defense that the defendant, under circum-
stances manifesting a voluntary and complete renunciation of the
defendant's criminal intent, after soliciting another person to engage
in conduct constituting a crime, prevented the commission of the

crime.
ic) Solicitation is a
(11 class A felonyif the crime solicitedis an unclassified felony;

solicitedis a class A felony;

(2) class B felonyif the crime
solicitedis a class B felony;

(3) class C felonyif the crime

(4) class A misdemeanor

(51 class B miso”meanor if the crime solicited is a class A or class B
misdemeanor.

(di Ifthe crime solicited is an unclassified crime described in a state
law which is not part of this title and no provision for punishment ofa
solicitation to commit the crime is specified, the punishment for the
solicitation is imprisonment for a term of not more tha half the
maximum period prescribed as punishment for the unclassified crime,
or a fine of not more than half the maximum fine prescribed as pun-
ishment for the unclassified crime, or both. If the crime solicited is
punishable by an indeterminate or life term, the solicitation is a class
A felony, (ft 2 ch 166 SLA 1978; am ft 2 ch 102 SLA 1980; am ft 11 ch

45 SLA* 1982)

Legislative history reports. — For a
report on Chapter 102. SLA 1980 iHCS
CSSB all', see 1980 Senate Journal Sup-

Cross references. — For legislative
purpose of ch 45, SLA 1982. see 5 1. ch

45. SLA 1982. in the Temporary and Spe-
cial AcL«. for legal accountability based on plement. No 44. May 29. 1980. or 1980

the conduct of another and complicity, see House Journal Supplement. No 79. May
AS 1! 16 117) 28. 1980

NOTES TO DECISIONS

Former lass construed. — See *Alaska 197"'. cert denied. 436 I'S 910,

McConkcy v State. 504 P2d S23 'Alaska 98 S Ct 2246. 56 L Ed 2d 410 .1978-
1972'. Cowell » State. 645 P 2d 219 Quoted in Sullivan v Stale. 766 P2d

IAlaska Ct App 1982' it -tided under 51 tAlaska Ct App 1988i
former AS 11 10070 Cited in Hoover v State. 641 P 2d 1263

One contracting with another to kill iAla<kaCf App 1982i.PS v State. 655
a third person wav guilty of nttcmptrd P2d 1319 '‘Alaska Ct App 1982 . Monroe
first-degree murder, not solicitation. v State. 7!2 P 2d 1017 'Alaska Ct App

— See Braham v State. 571 P 2d 631 1988’

Sec. 11.31.140. Multiple convictions barred, (a) It is not a de-
fense ton prosecution under AS 11 31.100 or AS 11.31.110 that the
crime that is the object of the attempt or solicitation was actually
committed pursuant to the attempt or solicitation.

fb) A person may not be convicted of more than one crime defined
by AS 11.31.100 or AS 11.31.110 for conduct designed to commit or

culminate in commission of the same crime.

13

if the crime solicited is a class C felony;
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MEMORANDUM March 2, 1989

SUBJECT: An Act defining the crime of conspiracy
sectional analysis HB 20

TO: Representative Dave Donley

FROM: Jack Chenoweth

Legislative Coun

The accompanying bill, a variant of last session®"s House
Bill 30, applies with reference to offenses in two cat—
egories, trafficking in controlled substances through pur—
chase and sale or delivery of illicit drugs, and prosti—
tution and the promotion of prostitution.

* * *

Bill section 1 adds two new sections that together set out
the principal substantive provisions of the crime of con—
spiracy as applicable to the two categories of criminal of
fense.

*

Proposed AS 11.31.120(a) defines the crime. It follows the
Model Penal Code suggestion by basing the definition on a
finding that the offender has agreed wich at least one other
person to engage 1in or perform the offense. It also incor—
porates two related requirements, the first that the agree—
ment be communicated, and the second that one of the parties
shall have performed an overt act in furtherance of the
offense.

*

t*topuacu nj m n, 120(b) speaks to the dimension of the
crime of conspiracy as it relates to the participating par—
ties. This subsection broadens the conspiracy net to in—
clude persons with whom the offender knows that his or her
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Page 2
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co-conspirator conspired, although the offender may not know
the exact identities of these persons.

*

Following the Model Penal Code"s suggested format, proposed
AS 11.31.120(c) 1identifies certain defenses that a person
charged as a conspirator may not claim. Specifically enu—
merated are instances in which the defendant may not claim

as a defense the defender®s individual 1incapacity or immuni—
ty from criminal responsibility for conduct that constitutes
an offense, and instances in which the defendant asserts as

a defense a co-conspirator®s 1incapacity or immunity from
criminal responsibility for any of the reasons specified in
the second paragraph. These provisions are included in rec—
ognition of the legal basis for the definition of the con—
spiracy, that is, the evidence of the defendant®s agreement
and purpose to commit a crime, notwithstanding a party’s
legal incapacity or immunity.

*

An ongoing question related to the crime of conspiracy In—
volves its applicability to instances involving crimes that,
by their definition, require the efforts of at least two
people. (Adultery and bigamy are typically used as exam—
ples, but delivery of controlled substances is an equally
valid example.) In Jurisdictions that follow a common law-
based conspiracy provision, the courts have fashioned and
typically apply something called the "Wharton Rule."™ Under
the Wharton Rule, a person may not be charged with or con—
victed of conspiracy if only the minimum number of parties
necessary for commission of the substantive offense hrl
agreed to its commission. The effect of the Wharton Rule 1is
to shield from a prosecution for conspiracy both parties to
a crime that, by definition, required the concerted action
of these two persons.

In conjunction with analysis and discussion of the Wharton
Rule, AS 11.31.120(d) exempts from criminal liability for
conspiracy a defendant "who would not be legally accountable
under AS 11.16.120(b) for the conduct of the person with
whom the defendant conspired.” The purpose of the provision
IS to assure that a person who would not be criminally lia—
ble as a party i1f a crime was completed would not be liable
for conspiracy when the crime 1is not completed. The
cross-referenced provision, AS 11.16.120(b), states:
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Except as otherwise provided by a provision of law
defining an offense, a person is not legally account—
able for the conduct of another constituting an offense
if

(2) the offense is so defined that the per—
son®"s conduct is inevitably incidental to its commis—
sion.

As that existing provision may be applied, this office has
previously advised that AS 11.16.120(b)(2) would, when read
with proposed AS 11.31.120(d), provide a defendant a defense
to a prosecution for conspiracy for purchase of a controlled
substance. The opinion rested on the finding that the con—
duct of the purchaser was "inevitably incidental”™ to the
commission of the offense, and thereby brought within that
defense. In other words, as with the court-fashioned Whar—
ton Rule, reading the existing statute and proposed AS 11.-
31.120(d) together, |1 conclude that one could not be suc—
cessfully prosecuted, for example, for both the delivery of
the controlled substance (under AS 11.71.010 - 11.71.050)
and for the conspiracy to deliver a controlled substance.

In other words, one could not be convicted for both the
criminal object crime and the agreement to commit it.

*

Following the Model Penal Code example, these proposed con—
spiracy provisions are defined on a "unilateral”™ basis: that
is, the crime 1is defined with reference to the criminal be—
havior of the individual, and of that individual®s agree—
ment, rather than rjsting the definition on a mutual deci—
sion. Still, a distinguishing element of conspiracy is the
presence of an agreement. Proposed AS 11.31.120(e) 1is in—
tended to set up an affirmative defense to cover the situa—
tion in which the individual enters into agreement with only
one other person and it is found that the second party 1is a
law enforcement officer or similar person whose involvement
In the conspiracy was to obtain evidence of criminal
activity. The section 1is intended to be responsive to your
concern that the conspiracy provision not operate when the
only second party involvement was that of a law enforcement
officer acting consistent with the officer®"s law enforcement
duties.
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Typically, conspiracy statutes generally define a duration

to the conspiracy, and specify the conditions or circumstan—
ces urder which an offender may withdraw from the conspira—
cy. Following, generally, the Model Penal Code example,
proposed AS 11.31.120(f) serves that purpose. The require—
ment in this statute 1is, of course, that the withdrawal

shall have been timely communicated to a law enforcement
official so that law enforcement authorities, "reasonably

acting on the warning," have opportunity to prevent commis—
sion of the crime.

A chapter of the state®s criminal code, AS 11.16, sets out
provisions prescribing legal accountability -- individually,
for the conduct of another, and for an organization -- and
enumerate exemptions by way of affirmative defense. Pro—
posed AS 11.31.120(g) provides that the requirements ana
exceptions of AS 11.16 are made specifically applicable to
ascertain and define the criminal liability of the conspira—
tor as to the offenses that are committed in furtherance of
the conspiracy.

Proposed AS 11.31.120(h) classifies the crime of conspiracy
for purposes cf imposition of sentence.

*

Another element bearing upon conspiracy prosecutions 1is, of

course, the statute of limitations applicable to initiation

of prosecution under the conspiracy statute. Because con—

spiracy 1is defined as a '"continuing course of conduct” sub—
ject to termination as specified by law, i1t is often criti—
cal to know, and difficult to ascertain with certainty, the

time at which a conspiracy ceases. The language provided in
proposed AS 11.31.125, based on the Model Penal Code exam—

ple, i1s an attempt to specify with a degree of certainty the
durational element of the conspiracy.

In context, the events or circumstances specified in the
<eccfr>" ceem straightforward.
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Bill sections 2 and 3 amend and add to provisions of current
law that limit multiple convictions for the inchoate crime
and for the related, substantive crinme.

Given the generally consistent treatment afforded to con—
spiracies, attempts, and solicitations, the amendments made
in bill section 2 serve the purpose of applying the same
limitations to the crime of conspiracy to deliver a con—
trolled substance as are currently applicable to the crimes
of attempt and solicitation. These provisions address in
turn: denial of a defense in a prosecution for the inchoate
crime for completion of the objective crime fsubsection

(a)]; a limitation on multiple convictions "for conduct”
that was "designed to commit or culminate in commission of
the same crime" [subsection (b)]; a limitation on conviction
predicated on the same course of conduct under the inchoate
criminal provision and for successful completion of the ob-—
ject crime [subsection (c)]jJ and a provision specifically
permitting prosecution of multiple counts on a single infor—
mation or indictment [subsection (d)J.

The inclusion of material in bill section 3 stands for the
proposition that various offenses that are the product of a
continuous relationship between the parties are part of a
single conspiracy and should be so treated. This section 1is
predicated on the assumption that multiple criminal objec—
tives do not necessarily presume multiple conspiracies. The
provision, critics note, merely codifies existing case law.
See Braverman v. United States, 317 U.S. 49, 87 L.Ed. 23, 63
S.Ct. 99 (1942).

JC kb
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EXPENDITURES/REVENUES  (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
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FULL-TIME 3.0 3.0 3.0 3.0 3.0 3.0
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There are no changes In the Department of Law's fiscal note for HB 20, which was originally
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No.  H 2

This bill makes it a crime for two or more persons to '‘conspire”™ together to
violate state or municipal laws regarding drugs and prostitution. The bill allows persons
to be prosecuted for conspiracy, even though the crime that was the object of a conspiracy

was neither attempted nor completed.

Given the limits set by the bill, and the broad authority provided by existing
law for the prosecution of persons involved in drug trafficking, enforcement activities
undertaken as a result of this bill will be complicated and expensive. The focus of

enforcement actions taken under this bill will be on major narcotics rings.

Investigation and prosecution of large-scale drug cases is extremely time-
consuming and labor intensive. Major narcotics rings are carefully planned and organized,
and it requires at least the same degree of planning and organization to detect, investigate,
infiltrate, and ultimately break the rings. A conspiracy law will not decrease the amount
of work involved in pursuing drug traffickers, rather conspiracy prosecutions will require
the investment of significant time and effort on the part of state prosecutors. In addition,
a conspiracy law will not cure the problematic and expensive practice of granting separate

trials to co-defendants.

A good example of the complexities involved in prosecuting drug traffickers
in the single big drug case that the state was able to pursue in FY85 -- the "Black Cold"
heroin ring in Anchorage, the case involved 29 separate individuals (most charged with
selling heroin), almost all of whom were granted separate trials, thus creating 29 cases out
of a single operation. The "Black Cold"™ investigation required the "full-time"” (12 hours
a day, 6 or 7 days a week) direction and legal assistance of two experienced prosecutors for
over two months, in addition to obtaining over 25 search warrants, the prosecutors, on a
daily (and sometimes hourly) bases, consulted with and guided the efforts of three teams of
officers: a "surveillance” team varying from 10-20 officers who kept track of the members
of the ring; a "buy" team of k-8 officers working closely with informants to purchase
narcotics; and an "investigation”™ team of 2-6 officers who compiled telephone records and

other evidence in order to discover links between individuals and organizations.

Under a conspiracy law, the scope of enforcement authority would be expanded
to include more persons involved in the ring, leading to larger and more complicated
investigations and prosecutions. Considering the sophistication of narcotics traffickers,
and the efforts that would be necessary to implement a conspiracy law, the Department of Law
believes that it will need the dedicated services of at least a Tfull-time attorney, a

paralegal, and a secretary in the Anchorage District Attorney"s Office.



CONTINUATION of FISCAL NOTE ANALYSIS
For Dill/Resolution No. B 2

Atty IV P/A 1l Leg. Sec. I Total
71000 73.2 44.3 31.6 149.1
72000 5.1* 5.4 -0- 10.8
73000 6.6 6.6 4.2 17.4
71*000 4.2 4.2 3.0 11.4
75000 6.5 2.5 8.5 17.5
Total 95.9 63.0 47\ 3 206.2

Costs beyond FY91 Include a 37~ annual inflation factor, less one-time
equipment costs.



. RANGE/STEP PACE/LINE APPROV 01 SAPP
Al*ornoy 1V 24 A
STAFF MONTHS RP NUMBER PCN NUMBER URU PRIORITY LOCATION ELECTION DISTRICT
EBA-Anchorage
CONTINUATION LEVEL ADOITI ON
AMOUNT

TYPE OF EXPENDITURE
PERSONAL SERVICES
Beneflts

Supplemental Benefits
Fixed Beneflts

This is the first of three positions that will he needed to provide

prosecution services of defendants who conspire to violate state and
municipal laws regarding drugs and prostitution. Investigation and
prosecution of large-scale drug trafficking cases and prostitution rings
is extremely time consuming and labor intensive and will require a minimum

of two attorneys. Allocation to tho full-working level of Attorney 1V for

this position is recommended because of the seriousness of the crimes

TOTAL PERSONAL SERVICES
Travel
Contractual
Commodities
Equipment
Other

being prosecuted.

FUNDING SOURCE
Federal Receipts 1002
G.F. Match

RECEIPT CODE

Ceneral Funds

I-A Receipts

Program Receipts 1028
Other

FOR BAM USE ONLY
KEY NUMBER

AGENCY Department of Law

REQUEST FOR

NEW POSITION Prosecution

COHPONENT Third Judicial District



POSITION TITLE RAMCE/STEP BARG. UNIT PAGC/LINE APPROV. 0 1SAPP

Paralegal Assistant Il 16A .y GOV.
TYPE OF POSITION STAFF MONTHS RP NUHOER PCN NUMBER ORU PRIORITY LOCATION ELECTION DISTRICT
PET 12 EBA-Ar.chorage 8 LEG.
3. CONTINUATION LEVEL ADO IT ION TUSTIFI CAT ION :
A TYPE OF EXPENDITURE AMOUNT
1 This Is the second of three positions that will be needed to provide
PERSONAL SERVICES prosecution services of defendants who conspire to violate state and
5. salary 32_A2A municipal laws regarding drugs and prostitution. Investigation and
6. Beneflts 5,133 prosecution of large-scale drug trafficking cases and prostitution rings
7. Supplemental Benefits 2.098 is extremely time consuming and labor intensive and will require the
8. Fixed Beneflts A 6AA services of a skilled paraprofessional in the preparation of evidence.
9. TOTAL PERSONAL SERVICES 01 AA.299 Allocation to the Paralegal Assistant 11, full-working level is
10. Travel 02 5.A00 reconmended.
11. Contractual 03 6.000
12. Commodities OA A. 200
13. Equipment oS 2.500
1A. Other
IS. TOTAL COST 62.999
RECEIPT CODE FUNOINC SOURCE
16. Federal Receipts 1002
17. G.F. Hatch 1003
18. General Funds 100A 62.999
19. I-A Receipts 1005
20. Program Receipts 1020
21. Other
FOR BAH USE ONLY
KEY NUMBER
FYy 91
ACENCY Department of Law
REOUEST FOR
NEW POSITION BRU Prosecution Page 2 of 3
COHPONENT Third Judicial District Revised Date

01*1137|7/88J-13



RANGE/STEP BARG. UNIT APPROV. DISAPP
POSITION TITLE Legal Secretary 1 o PACE/LINE cov
1. ecu
TYPE OF POSITION STAFF HONTHS RP NUMBER PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
2. PET 12 EBA-Anchorage B LEG.
3. CONTINUATION LEVEL 1 | ADDITION JUSTIFICATION
4. TYPE OF EXPENDITURE AMOUNT
1 2 3 This 1is the third of three positions that will be needed to provide
PERSONAL SERVICES prosccution services of defendants who conspire to violate state and
5. Salary 22020 municipal laws regarding drugs and prostitution. Investigation and
6. Beneflts 3.486 prosecution of large*scale drug trafficking cases and prostitution rings
7. Supplemental Benefits 1.425 is extremely time consuming and labor intensive and generates substantial
8. Fixed Benefits 4.644 legal . i>entatiofi, Including: search warrants, subpoenas, motions,
9. TOTAL PERSONAL SERVICES o1 31.575 af fi dav and legal memoranda. Consequently, full-time secretarial
10. Travel 02 _0- services will ba required. Allocation to the Legal Secretary 1 level is
11. Contractual 03 4.200 recommended in view of the heavy documentation load
12. Commodities 04 3.000
13. Equipment 05 8.500
14. Other
15. TOTAL COST A7T*275..
RECEIPT CODE FUND INC SOURCE
Federal Receipts 1002
C.F. Hatch
Ceneral Funds 1004 471275
1005
Receipts 1028
Other _
FOR B&H USE ONLY
KEY NUMBER
FYy 91
AGENCY _ Departs.nt of Law
REQUEST FOR
NEW POSITION BRU Prosecution Pay ¥ of 3
COMPONENT Third Judicial District Revised Date

01-1137( 7/1ti)-13



STATE OF ALASKA BILL VERSION: HB 20

1990 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE

REQUEST:
Revision Date: 1-8-90 Agency Affected: Publ 1c Safety
Title: An Act relating to the crime BRU: Alaska State Troopers

of conspiracy
Sponsor: Representative Donley, etc. Component: Criminal Investigation
Requestor: House Judiciary Bureau

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL 1 -0- -0- -0- -0- -0- -0-
REVENUE 1 -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page If necessary)

Although there may be some Increase In law enforcement Investigations and
prosecutions as a result of this bill, 1t Is anticipated that this Impact
could be absorbed within the existing workforce.

Prepared by: _Francis C. Allan Phone: 269-5691
QQDivision: Alaska State Troopers Date: 12/19/89
Approved by Commissioner: AN*nanrthur English Date: VX*"A"O0

Agency: Department of Publlc.Safety Page _1_of_lI
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6-0 13AM
Chenoweth

3/13/90

Original sponsor(s): REP. DONLEY, Gruenberg, Boucher, Collins, Hudson,
Swackhammer, Grussendorf, Leman, Barnes, Zawacki

IN THE HOUSE
CS FOR HOUSE BILL NO. 20 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™An Act amending Rule 8 (b) and Rule H of the Alaska
Rules of Criminal Procedure to facilitate joint
trials of multiple defendants and joint charges in
criminal prosecutions and amending Rule 40i1(b)(l) of
the Alaska Rules of Evidence as applicable to civil
actions and criminal prosecutions.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. (@) The rules governing joinder of two or more
defendants at the same trial are different than the rules for joinder of
offenses because joinder 1is governed by a different section of Criminal
Rule 8 of the Alaska Rules of Criminal Procedure. Under Rules 8 (b) and 13,
defendants may be tried, together "if they are alleged to have participated
in the same act or transaction or in the same series of acts or trans—
actions constituting an offense or offenses.” However, In Greilner V.
State, 7A1 P.2d 662 (Alaska App. 1987), the Alaska Court of Appeals held
that evidence that codefendants ~.ere willing to sell drugs and were well-
acquainted and cooperated with each other in the individual sale of drugs"
was insufficient to show the existence of a conspiracy, joint /ev»tare, or
common scheme or plan. The amendment of Rule 8 (b), Alaska Rules of Crimi—
nal Procedure, made by sec. 2 of this Act. overrules Greiner v. State and
allows a tacit joint venture to be proven oy circumstantial evidence.

(b) Rule H of the Alaska Rules of Criminal Procedure vests the trias
court with discretion to sever counts 1f joinder unfairly prejudices the
defendant. The Alaska Court of Appeals has held that a defendant 1is

~1- CSHB 20< )
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prejudiced unless the evidence of the joined offenses is completely mutual —
ly cross-admissible (that 1is, the evidence of crime Is admissible at a
trial on crime B and the evidence of crime B is admissible at a trial on
' crime A). Velez v. State, 762 P.2d 1297 (Alaska App. 1988). However,
mutual cross-admissibility 1is not required under federal law. United

States v. Harper, 680 F.2d 731, 73A (11th Cir.), cert, denied, 459 U.S.

! 916, 103 S.Ct. 229, 74 L.Ed.2d 182 (1982); United States v. Jamar, 561 F.2d
S 1103, 1107 - 1108 n.8 (4th Cir. 1977). This difference in interpretation
" means that more cases are severed in Alaska courts than in federal courts.
© The amendment of Criminal Rule 14 made by sec. 3 of this Act expressly
provides that a showing that evidence of similar offenses is not completely
2 and mutually cross-admissible 1is 1insufficient, by 1itself, as a reason to
B grant severance.
“ (©) State courts treat Rule 404(b), Alaska Rules of Evidence,
o rule of exclusion. Evidence 1is presumed prejudicial and inadmissible even
if 1t is re 0 an 1issue at trial. Lerchenstein v. State, 697 P.2d
312, 315. and J18. n.2 (Alaska App. 1985), aff d., State v. Lerchenstein,
726 P.2d 576 (Alaska 1986); Oksoktaruk v. State, 611 P.2d 521, 524 (Alaska
. 1980). The amendment of Rule 404(b)(1), Alaska Rules of Evidence, made by
sec. m of this Act, changes the state court rule applicable in an action or
. proceeding to make 1t one of 1inclusion, and to establish that the nonpro-
221 i i i ] ] ]
pensity purposes listed in the rule are not inclusive and that evidence can
2 be admitted if it is relevant to a purpose not listed in the rule.
" Sec. 2. Rule 8(b), Alaska Rules of Criminal Procedure, is amended to
5 read;
* (b) JOINDER OF DEFENDANTS. Two or more defendants may be charg—
o ed in the same 1indictment or information if they are alleged to have
2 participated in the same act or transaction or 1in the same series of
79

acts or transactions constituting an offense or offenses, or 1f the

CSHB 20( > 9.
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read:

defendants are parties to an express or tacit: agreement to aid each
other to commit an act or transaction constituting a criminal offense
or offenses. Such defendants may be charged in one or more counts
together or separately and all of the defendants need not be charged
in each count. The disposition of the indictment or information as to
one of several defendants joined in the same indictment or information
shall not affect the right of the state to proceed against the other
defendants.

Sec. 3. Rule H, Alaska Rules of Criminal Procedure, 1is amended to

RULE H. RELIEF FROM PREJUDICIAL JOINDER. If 1t appears that a
defendant or the state is unfairly prejudiced by a joinder of offenses
or of defendants 1in an 1indictment or 1information or by such joinder
for trial together, the court may order an election or separate trials
of counts, grant a severance of defendants, or provide whatever other
relief justice requires. A showing that evidence of one offense would
not be admissible during a separate trial of a joined offense or a
codefendant does not constitute prejudice that warrants relief under

thisrule. In ruling oi a motion by a defendant for severance the

court may order the attorney for the state to deliver to the courtfo

inspection in camera any statements or confessions made by the defen—
dants which the state intends to introduce at trial.
Sec. A. Rule AOA(b)(1), Alaska Rules of Evidence, 1is amended to read:
(1) Evidence of other crimes, wrongs, or actsis not admis—
sible if the sole purpose for offering the evidence isto prove the
character of a person 1in order to show that the person (HE] acted in
conformity therewith. It 1s (MAY), however, (BE] admissible for other
purposes. Including, but not [limited to. (SUCH AS] proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or

-3- CSHB 20( )
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absence of mistake or accident.
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6-0134M
Chenowc,,h
2/3/90

Originalsponsor(s): REP. DONLEY, Gruenberg, Boucher, Collins, Hudson,
Swackhammer, Grussendorf, Leman, Barnes, Zawacki

IN THE HOUSE
CS FOR HOUSE BILL NO. 20 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending Rule 8 (b) and Rule 14 of the Alaska
Rules of Criminal Procedure to facilitate joint
trials of multiple defendants and joint charges in
criminal prosecutions and amending Rule 404(b)(1) of
the Alaska Rules of Evidence as applicable to crimi—
nal prosecutions.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF ALASKA:

* Section 1. PURPOSE. (@) The rules governing joinder of two or more
defendants at the same trial are different than the rules for joinder of
offenses because joinder 1is governed by a different section of Criminal
Rule 8 of the Alaska Rules of Criminal Procedure. Under Rules 8 (b) and 13,
defendants may be tried together "if they are alleged to have participated
in the same act or transaction or in the same series of acts or trans—
actions constituting an offense or offenses.” However, in Greiner V.
State, 741 P.2d 662 (Alaska App. 1987), the Alaska Court of Appeals held
that evidence that codefendants "were willing to sell drugs and were well-
acquainted and cooperated with each other 1in the individual sale of drugs"
was insufficient to show the existence of a conspiracy, joint venture, or
common scheme or plan. The amendment of Rule 8 (b) , Alaska Rules of Crimi—
nal Procedure, made by sec. 2 of this Act, overrules Greiner v. State and

allows a tacit joint venture to be proven by circumstantial evidence.

(b) Rule 14 of the Alaska Rules of Criminal Procedure vests the tri

court with discretion to sever counts 1f joinder unfairly prejudices the

defendant. The Alaska Court of Appeals has held that a defendant is
-1- CSHB 20( )



4

10
1
12
13
14
15
16
17

18

20
21
22
23
24
25
26
21
28

20

WORK DRAFT WORK DRAFT WORK DRAFT

prejudiced unless the evidence of the joined offenses 1is completely mutual —
ly cross-admissible (that 1is, the evidence of crime A is admissible at a
trial on crime B and the evidence of crime B is admissible at a trial on

crime A). Velez v. State, 762 P.2d 1297 (Alaska App. 1988). However,

mutual cross-admissibility 1is not vrequired under federal law. United

States v. Harper, 680 F.2d 731, 734 (11th Cir.), cert, denied, 459 U.S.

916, 103 S.Ct. 229, 74 L.Ed.2d 182 (1982); United States v. Jamar, 561 F.2d

1103, 1107 - 1108 n.8 (4th Cir. 1977). This difference in interpretation

means that more cases are severed in Alaska courts than in federal courts.

The amendment of Criminal Rule 14 made by sec. 3 of this Act expressly

provides that a showing that evidence of similar offenses is not completely

and mutually cross-admissible 1is insufficient, by 1itself, as a reason to

grant severance.

(c)State courts treat Rule 404(b), Alaska Rules of Evidence, as a
rule of exclusion. Evidence 1is presumed prejudicial and inadmissible ever,
if it is relevant to an 1issue at trial. Lerchenstein v. State, 697 P.2d
312, 315, and 318, n.2 (Alaska App. 1985), aff"d., State v. Lerchenstein,
726 P.2d 546 (Alaska 1986); Oksoktaruk v. State, 611 P.2d 521, 524 (Alaska
1980). In Lerchenstein, the court explained that, "The exclusionary pro—
vision of Evidence Rule 404(b) represents the “presumption 1in our law that
the prejudicial effect of introducing a prior crime outweighs what proba—
tive value may exist with regard to propensity. No case by case balancing
is permitted."™ 697 P.2d at 315. The state courts want evidence of other
crimes to fit into the uses specifically set cut in Evidence Rule 404(b).
IT the evidence 1s not relevant to one of these expressly stated purposes,
state courts will generally find it inadmissible. In contrast, federal
courts treat the comparable federal rule as a rule of 1inclusion and are
more willing to admit evidence of other charged acts when weighing the
probative value of the evidence against the danger of unfair prejudice,

CSHB 20( ) -2-
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generally allowing admissibility of the evidence for a nonpropensity pur—
pose. The amendment of Rule 404(b)(1), Alaska Rules of Evidence, made by
sec. 4 of this Act, changes the state court rule applicable in a criminal
action or proceeding to make 1t one of inclusion and to establish that the
nonpropensity purposes listed in the rule are not inclusive and that evi-
dene? can be admitted iIf it 1is relevant to a purpose not listed 1in the
rule.

* Sec. 2. Rule 8(b), Alaska Rules of Criminal Procedure, is amended to
read:

(b) JOINDER OF DEFENDANTS. Two or more defendants may be charg-
ed in the same indictment or 1information if they are alleged to have
participated iIn the same act or transaction or iIn the same series cf
acts or transactions constituting an offense or offenses, or 1if the
defendants are parties to an express or tacit agreement to aid each
other to commit an act or transaction constituting a criminal offense
or offenses. Such defendants may be charged in one or more counts
together or separately and all of the defendants need not be charged
in each count. The disposition of the indictment or information as to
one of several defendants joined in the same indictment or information
shall not affect the right of the state to proceed against the other
defendants.

* Sec. 3. Rule 14, Alaska Rules of Criminal Procedure, 1is amended to
read:

RULE 14. RELIEF FROM PREJUDICIAL JOINDER. IT 1t appears that a
defendant or the state is unfairly prejudiced by a joinder of offenses
or of defendants 1iIn an indictment or information or by such joinder
lor trial together, the court may order an election or separate trials
of counts, grant a severance cf defendants, or provide whatever other
relief justice requires, A showing that evidence of one offense would

-3- CSHB 20( )
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not be admissible during a separate trial of a joined offense or a
codefendant does not constitute prejudice that warrants relief under
this rule. In ruling on a motion by a defendant for severance the
court may order the attorney for the state to deliver to the court for
inspection in camera any statements or confessions made by the defen—
dants which the state intends to introduce at trial.
Sec. A. Rule AOA(b)(l), Alaska Rules of Evidence, 1s amended to read:
(1) In a civil action, evidence [EVIDENCE] of other crimes,
wrongs, or acts 1s not admissible to prove the character of a person
in order to show that the person [HE] ,;cted in conformity therewith.
It may, however, be admissible for other purposes, such as proof of
motive, opportunity, intent, preparation, plan, knowledge, identity,

or absence of mistake or accident. In a criminal action or proceed-

ing, evidence of other crimes, wrongs, or acts 1is not admissible 1if
the sole purpose for offering the evidence is to prove the character
of a person 1in order to show that the person acted 1in conformity
therewith. The evidence 1is, however, admissible for other purposes.
including but not limited to proof of motive, opportunity, intent.
preparation, plan, knowledge, identity, or absence of mistake or

accident.

CSHB 20< ) -A-
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VfAH AFIAIKSCOMVIITEE
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SOCIAL SFRVICE.S | O.NL ilfT tE

TO: Representative Max Gruenberg, Co-Chair 11015INo ANDBANKISO SIRtOMM ITOE
FINANCE RUX.ET M'K'OM M fITEE

Judiciary Committee
DFn Of COMMERCE AND

ECONOMIC DEVELOPMENT

Representative Peter Goll, Co-Chair
Judiciary Committee

FROM: Representative Dave Donley

RE: Scheduling HB 20

I would like to request that you schedule House Bill 20, "an act
relating to the crime of conspiracy to commit murder and to deliver

certain controlled substances,”™ for a hearing at your earliest
convenience.

Alaska 1i1s the only state without a conspiracy law. House Bill 20
v/ill create such a conspiracy law directed against the crimes of
murder and the delivery of controlled substances. Under existing
law, our law enforcement officials have great difficulty in pursuing
organizers and financial backers for these crimes. Using a
conspiracv law, police officers can effectively pursue a person who
has consi red to commit a crime and has taken further steps toward
completion of the offense. This bill will allow police officers to
apprehend those who insulate themselves from direct involvement but
are nevertheless the backbone of such criminal activities.

This legislation has been supported by the Alaska Chiefs of Police
Association and the Anchorage Chamber of Commerce Crime Commission.
IT you have any questions, please don"t hesitate to contact me or my

aide, Diana Rhoades.

Thank you for your cooperation.

IUNEAU OFFICE (During I<gi*Litivc Sfuion)

P.0 BOX V, JUNEAU. ALASKA 99811« 465-3892
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Original sponsor(s): REP. DONLEY, Gruenberg, Boucher, Collins, Hudson,
Swackhammer, Grussendorf, Leman, Barnes, Zawacki

IN THE HOUSE
CS FOR HOUSE BILL NO. 20 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending Rule AOA (b)(1) of the Alaska Rules
of Evidence as applicable to civil actions and crimi—
nal prosecutions.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. Rule AOA(b)(1) of the Alaska Rules of Evidence
is amended to clarify that evidence of other crimes, wrongs, and acts is
admissible for nonpropensity purposes. The defendant®s knowledge of the
victim®s lack of consent 1i1s added to the listofexamples of permissible
uses of nonpropensity evidence. The purpose of the amendment made by
sec. 2 of this Act is to disapprove the result of Velez v. State, 762 P.2d
1297 (Alaska App. 1988) and Lerchenstein v. State, 697 P.2d 312, 315, 316
(Alaska App. 1985), aff"d., State v.Lerchenstein, 726 P.2d 5A6 (Alaska
1986) .

* Sec. 2. Rule AOA(b)(1)r Alaska Rules of Evidence, is amended to read:

(1) Evidence of other crimes, wrongs, or acts is not admis—
sible to prove the character of a personin order to show that he
acted 1in conformity therewith. It may, however, be admissible for
other purposes, 1including, but not Ilimited to, (SUCH AS] proof of
motive, opportunity, 1intent, preparation, plan, knowledge, identity,
(OR] absence of mistake or accident, or a person"s knowledge of his

victim®"s lack of consent.
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Drunk Driving Laws
&
Enforcement:
An Assessment of Effectiveness

American Bar Association
gﬁmmalﬁsﬂce ection

ABSTRACT

The project's general objective was to assess the effectiveness and appropriateness of
commonly used and newly emerging legal approaches to drunk driving. The specific
objectives were:

To identify existing and proposed sanctions and enforcement techniques that
offer potential for reducing the likelihood of alcohol-related traffic accidents,
and present significant legal issues in their application, or both;

To study and analyze those sanctions and enforcement techniques believed to be
of particular interest to legal system personnel, news media, public action
groups, the general public, and other individuals and organizations who are
involved in anti-drunk driving activities or affected by the problem;

To assess, through a scries of conferences, meetings, and seminars, the impact of
these proposed sanctions and enforcement techniques on highway safety in
general and alcohol-related accidents in particular; and

To publish this monograph, which documents the project's findings.

Study Approach

The project relied primarily upon the judgment and experience of persons within the justice system in
identifying and assessing sanctions and enforcement techniques applied to drunk driving. These capabilities
were augmented by the advice of researchers and practitioners representing other disciplines. It should be
emphasized that no attempt was made to perform a scientific evaluation of the sanctions and enforcement

techniques, although information from the scientific literature was used.
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It is interesting to note that very little literature is available on drunk driving that makes an assessment from
the perspective of lawyers and judges. However, lawyers (both prosecutors and defense attorneys) and judges
deal with drunk drivers every day. They talk with them and get to know them. It is logical to assume that they
have some insight into the characteristics that arc common to these offenders and have some knowledge as to
what will be most effective in deterring their drunk driving conduct. This project sought to elicit some of these
viewpoints.

It also sought the views of State legislators. Many changes have been made in drunk driving laws in recent
years. It is important to know what legislators believe have been the most effective. After all, scientific

evidence that a drunk driving law is effective will be of no use if the. arsons who enact the laws do not
perceive it as effective.

The list of sanctions and enforcement techniques to be addressed in the project was finalized during the
second meeting of the Advisory Board. Those selected were:

Sobriety checkpoints;
<> Minimum drinking age;

"Per sc" laws;

Server liability for alcohol-related accidents;

Admissibility of evidence of alcohol impairment in a civil ease;

Reduction or elimination ofjudicial discretion in sentencing first offenders;
<» Restriction or elimination of charge reduction;

Improved evidentiary aids and procedures:

Required chemical testing of drivers involved in an accident;

Administrative summary suspension of the driver's license;

Separate offense with enhanced penalties for driving with 3 revoked, suspended, or restricted

license; and

Other approaches and programs.

Inc last item on this list contains several actions for improving the legal system's handling of drunk driving
cases through enforcement techniques and sanctions applied to offenders. These include programs f°r educating
the public and legal system personnel on the nature of the problem of drinking and driving and ways of dealing
with it, scientific evaluation of programs directed at drunk driving, an interstate system of driver records,
specially trained experts for recognizing drug impairment of drivers, and pre-sentence investigations to provide
information for sentencing convicted drunk drivers. Also included is legislation prohibiting open containers >n
motor vehicles, and legislation requiring medical insurance and health maintenance organizations to cover in-
patient and out-patient ireaunent of alcohol and drug dependency.

Two additional meetings were held to assess the sanctions and enforcement techniques selected for the
project's focus. The first of these meetings developed a scries of assessment criteria and applied them to the
sane, on and enforcement techniques. They included factors related to the effect of each sanction and
enforcement technique on the drunk driving problem, the public, the legal system, and the pubhe’s awareness of
the significance of the sanction and enforcement techniques on the highway safety process.
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Sobriety Checkpoints
Description

Through sobriety checkpoints, vehicles traveling along a designated roadway are stopped by a team of law
enforcement officers. A few routine questions are asked by the police and observations arc made to find any
indication of alcohol impairment. Further investigation is initiated if it is believed that the dnvcr is impaired.

The use of sobriety checkpoints has been fairly widespread outside the United States, including several
European countries, Australia and Canada. Recently, it his been used in a number of locations in the United
States.

The way a checkpoint operation is implemented varies among the States, counties and cities using them.
Sometimes, they arc conducted periodically (for example, every month), often during the nighttime hours. On a
given night, checkpoints may be set up serially or simultaneously at several locations in the jurisdiction. The

- specific locations of the checkpoints are usually not announced to the public prior to operation. However, the
fact that checkpoints arc being set up is usually (but not always) publicized.

The checkpoint team may involve a fairly large number of law enforcement officers (15 or more) and their
vehicles. Typically, officers direct groups of several vehicles into an observation area (such as a side street or
parking lot) and briefly engage the drivers in conversation by asking routine questions. During the
conversation, observations of the driver arc made for signs indicating alcohol impairment Vehicles arc selected
from the traffic stream so that each vehicle has an equal chance of being stopped. For example, one way of
accomplishing this is to stop every fifth or tenth vehicle. If indicated, behavioral tests or preliminary breath
tests may be administered, and lu.thcr action taken (including an arrest for drunk driving). The process is
continued until traffic subsides, and the team moves on or ceases operation.

Assessment and Commentary

F.ffcct on Alcohol-Related Accidents. Research in other countries suggests well designed and executed
sobriety checkpoint programs initially have a general deterrent effect. Public information and educational
aspects arc invariably a part of these "successful” programs. Unfortunately, these effects appear to be short
lived in many instances. This limited duration of deterrence is a characteristic of many drunk driving programs

that have been evaluated.

Effect on the Public. Public response to sobriety checkpoints has been mixed. In most instances, they
seem to have been accepted, but several applications have resulted in a strong negative response. Surveys in
Oakland County. Michigan (Wolfe and O'Day 1984) found that about 50% of the respondents were in favor of
checkpoints. By contrast, the establishment of a roadblock in 1983 on an interstate highway in Arkansas during
a lime of high traffic volume resulted in a public outcry and subsequent abandonment of these programs by the
Arkansas Highway Patrol. In a number of States, opponents of sobriety checkpoints have filed suit to stop

them.

Effect on the Legal System. Checkpoints have usually been operated under general constitutional and
legislative provisions authorizing the use of police power. However, some States have legislation specifically
authorizing checkpoints to verify drivers' licenses and vehicle re6 so uions (for example, S.D. Codified Laws
Ann.. 532-33-12 (1984) and Wyo. Stat. 57-17-701 et seq. (1977)). A-trifi one State. North Carolina, has
enacted legislation (N.C. Gen. Stat 520-16.3A (1983)) dealing with sobnely checkpoints. The North Carolina
statute authorizes "impaired driving checkpoints' that are systematically planned in advance, that set out in
advance the scheme for stopping drivers, and that mark the checkpoint site to warn the public.

Checkpoints place the greatest operational burden on law enforcement agencies. Checkpoints arc labor
intensive and impose heavy peak demands for police resources. It is argued by some police officials that
allocation of scarce police resources to checkpoints reduces the ability of the police to enforce other laws. Other
police officials and analysis assert that the publicity and increased tempo of activity surrounding checkpoint

operations actually enhance the enforcement of other laws.



12 AMERICAN BAR ASSOCIATION

Most police administrator; agree that checkpoints arc a highly inefficient tactic for catching drunk drivers,
and some a?enmes have abandoned their checkPomt programs hecause they were perceived as unproductive.
This perception seems accurate. For example, a arg?e scale checkpoint effort’in New Yark City resulted in more
than 184,000 stops, but only 222 ancsts for alcohol or drug-related crimes, including drunk driving. Over 100
police officers were engaged in this effort over a one month'period.

Proponents argue that checkpoints arc not intended primarily to be a means of apprehending drunk drivers,
They support the checkpoints because they perceive them to have a deterrent effect. However, the "general
deterrent effect” (i.e. effect ugon_ the total driving population) of checkpoints is not a persuasive argument to
many of the individuals who believe that there arc less costl?/ and more effective techniques for achieving the
same effect. At this time, research provides little objective information for settling these arguments.

Checkpoints arc subject to significant legal constraints. The?; result in stops and brief detentions of drivers
by police officers. When a driver is StOI%PE and detained at a checkpoint, the officer usually has no probable
cause, or reasonable suspicion, that the driver was under the influence. Therefore, checkpoints must comply
with limitations imposed by the Fourth Amendment to the U.S. Constitution.

Effects on Raising Public Awareness. Checkpoints are inherently newsworthy. They are easy to explain
and understand. They have also been well covered by the news media wherever they have been used. When
they generated controversy, they received even greater co_vera%e. _This possibly increased their deterrent effect,
but decreased the resolve of enforcement agencies to continue their use.

"Per Se" Laws

Description

'Per sc” laws provide that it is an offense to dnve with a blood alcohol concentration (B AC) greater than a
specified value tosuallr™”fc weight per unitvolume). These laws should not be confused with the so-called
"presumptive” standards, which arc also based on blood alcohol concentration.

Under the "per se" laws, a defendant will be convicted on the basis of chemical test evidence alone, since
the offense is committed if a person drives with a blood alcohol concentration in excess of that allowed by law.
The accused's degree of impairment is not an issue under 'per se" laws.

Laws that use blood alcohol concentration to create presumptive standards, on the other hand, allow the
accused to submit evidence that he or she was not, in fact, impaired at the prescribed limit. They also allow a
prosecutor to submit evidence that a driver was impaired, even though his or her BAC was’less than the
presumptive limit established by the statute. A State may have botha “per sc" law and a law prescribing
presumptive standards on the basis of blood alcohol concentration.

The rationale of "per se" lawsis that they increase the likelihood of convicting a drunk driver because it is
no longer necessary to ﬁrove impairment. It is onIY necessary to show that the driver's BAC exceeded the legal
limiL ~According ‘to theory, the effect of these faws in makln% convictions easier would promote general
deterrence among the total driving population, and would thus be beneficial.

All but a handful of States now have some form of "per sc" law. &Adopuon of these laws is a requirement
{ﬁr {ecelvmg an incentive grant from the U.S. Department of Transportation.) However, there are variations in
e laws.

. Under the most prevalent variation of drunk driving statutes containing a "per se" provision, driving with an
illegally high blood alcohol content is an alternative definition of drunk driving _Sdnvmg while 'under the
influence” of alcohol, drugs, or hoth is the other). In a second variation, driving while under the influence and
drlvmgi with an illegal BAC are separate offenses. Under this variation, a drunk driver could, in theory , be
convicted of both driving while under the influence and driving with an illegal BAC. A third variation defines
dr]!|v|ng with an illegal BAC as a separate offense, but a less scnous offense than driving while under the
Influenice.
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Assessment and Commentary

Effect on Alcohol-Related Accidents. There is no known scientific evidence that "per sc" laws alone
cither have or do not have an effect on traffic safety. Evaluations of the safety impact of those laws in Europe
and Canada have found that "per sc" provisions usually arc adopted along with other provisions and that any
reductions in traffic accidents due to the total legislation could not be attributed to any specific component,
including the "per se " provision. The rationale behind "per se" laws stated above, however, is reasonable and
can be accepted provisionally, pending the availability of evidence to the contrary.

Effect on the Public. There is no evidence of any widespread awareness of "per se" laws among the public
in general. Neither is there any reliable information on the public's perception of the effectiveness and
efficiency of the law in reducing alcohol-related accidents. Certainly, there have been no reports of public
outcry against the "per se" laws in jurisdictions that have passed them. It may be assumed that the public is
essentially neutral on the subject and is likely to remain so in the absence of any widespread campaign to
convince them otherwise.

Effect on the Legal System. Contacts with attorneys indicate they are highly aware of these laws.
Acceptance is mixed, tending to be high among law enforcement officials and prosecutors, and low to moderate
among defense attorneys. In some States, opposition from defense attorneys has been an obstacle to passage of
the law. It should be noted that none of these impressions is supported by any scientific data.

The effort required to implement a "per se" law docs not appear to be excessive. If anything, fewer legal
system resources are needed to adjudicate drunk driving cases under a "per se" law because these laws reduce
the number of legal issues that could arise. In addition, persons charged with a "per se" offense arc less likely to
contest the charge and will enter fewer pleas of "not guilty,” and are also less inclined to appeal a "guil’y"
verdict. This reticence may also be attributed to the narrow range of legal issues that a "per se" law provides as
a basis to contest the charge or a conviction resulting from it. Studies sponsored by the U.S. Department of
Transportation's National Highway Traffic Safety Administration (MacDonald and Wagner 1984; Loeb 1980)
did find an increase in guilty pleas and convictions. However, this has not been the case everywhere. Loebs
North Carolina study found no increase in conviction rates for drivers with measured BACs of .10% or higher
because of pleas to a lesser included offense.

"Per se" laws have apparently not created any large scale problems in the justice system's operation. There
have, however, been some reports that "per se" laws are increasing the number of drivers refusing to take a
chemical test under an implied consent law. This might be expected, since the results of a proper chemical test
would, in effect, determine guilt or innocence. No quantitative data, however, has been found on the magnitude
of this effect in jurisdictions that have "per se" laws.

"Per se" statutes make guilt easier to prove once a driver has been arrested and charged. However, it docs
not free police officers from relying on bad driving and physical symptoms of intoxication in making the initial
decision to stop the driver, and arrest him or her for drunk driving.

"Per se" laws have changed some aspects of defense strategy. Defense counsel no longer can attempt to
show that, despite an unfavorable test result, the defendant was not "under the influence". Their attack has
shifted to three aspects; (1) the initial stop and arrest; (2) the reliability of the testing device; and (3) the way the

test was administered.

A persistent criticism raised by defense attorneys is that the impairing effects of alcohol vary too much
from person to person to have a hard-and-fast "per sc" standard of impairment based on chemical test results.
Research docs indicate variances in individuals' tolerance to the impairing effects of alcohol. However, the
overwhelming majority of experimental and epidemiologic evidence indicates that the likelihood of an accident
increases significantly in virtually everyone at blood alcohol levels exceeding .10% weight per volume.

Another technical issue is the effect that delay in giving a chemical test has on its accuracy in csumaung the
driver’s BAC at the time he or she was driving. If alcohol was still being absorbed into the driver's body when
he or she was stopped (that is, the driver's BAC was rising), then a test given a short umc after the stop could
give an inflated estimate of the BAC when the stopped driver was actually driving. A similar but opposite effect
could occur when the driver's BAC was falling at the lime of the slop.
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Research indicates that there is a reasonable cause for concern on the basis of this issue. There arc wide
variances in the rate at which alcohol is absorbed and eliminated by different individuals. A precise calculation
of an individual’s BAC backward in time is not possible. Thus, the time delay between driving and testing
should be set low enough to provide a reasonable assurance that, despite the test delay, an individual's BAC was
above a given limit at the time he or she was driving. A maximum time delay of one hour should provide this
assurance.

It should be noted that most existing "per se" statutes define the offense of driving with an illegal BAC in
terms of the test result alone. They make no provision for "relating back" the test result to the time of driving.
In addition, some statutes provide that a test result can support a conviction for driving with an illegal BAC if
the lest was administered within two hours of the driving and its results shows a BAC at or above the limiL

Effect on Raising Public Awareness. In all probability, the "per sc" concept may be too technical and
abstract for the general public and potential drunk drivers to understand fully, unless great care is taken to
communicate it. However, there is no reason why effective messages concerning the potential effect of "per sc"
laws on drunk drivers could not be created and delivered to selected audiences or even the general public.

Minimum Drinking Age
Description

Minimum drinking age laws establish the age at which a person may purchase or possess alcoholic
beverages. From the repeal of Prohibition until the 1970s, the legal age was 21 in most, but not all States. After
the 26th Amendment to the U.S. Constitution was passed in 1971, many States lowered the legal age to 18. An
increase in alcohol-related traffic accidents among young adults led many States to adopt higher drinking ages.
There has been, especially in the last decade, variation in legal drinking ages among adjoining States. This led
Congress to enact a federal statue, 98 Stat. 435, P.L. 98-363, §6(a) (codified as 23 U.S.C. §158 (West Supp.
1985)), which requires all States to adopt 21 years as their minimum drinking age by October 1, 1986, or lose
five percent of their funding for projects covered by the Federal Aid Highway Act.

Assessment and Commentary

EfTect on Alcohol-Related Accidents. The legal drinking age is one of the most studied issues in the field
of highway safety. It is also one of the most widely reviewed in literature surveys. This project will not add to
this growing body of literature, except to note that the highway safety value of these laws has never been
established unequivocally. As soon as one study is published showing a positive effect, another study emerges
refuting that study and all previous studies that found a positive effect.

After examining this literature, this project has concluded that minimum drinking age laws generally tend to
reduce the risk of an alcohol-related accident, but that the amount of the reduction is unknown and probably
related to a host of demographic, economic, cultural, and other variables. It also seems likely that if all States
adopt the same minimum age, then its effects would be enhanced by eliminating so-called "bloody borders" that
exist between States that do not have identical drinking age laws.

Effect on the Public. For the most pan, minimum drinking age laws have been accepted by the public, and
the public appears to support a uniform national age. However, there are some exceptions. A number of State
legislatures and public officials oppose a national standard as an infringement of States' rights, oppose an age of
21, or both.

Effect on the Legal System. There appear to be no serious problems for the justice system that have been
created by minimum drinking age laws, except for the difficulties in agreeing on what the age should be. There
are, however, several legal constraints that should be considered.
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Any minimum drinking age is a form of prohibition and therefore difficult to enforce. The vast majority of
underage persons have used alcohol, and a considerable number use it regularly. The extent of noncompliance
and the limited resources available for enforcement generally limit law enforcement agencies to taking action
against aggravated violations. These include incidents such as establishments regularly selling alcoholic
beverages to underage customers, "house parties" and similar gatherings attended by large numbers of underage
persons, and flagrant public violations such as possessing open containers in vehicles.

Effect on Raising Public Awareness. There is no reason why raising the drinking age would, in itself,
promote the general public's knowledge about highway safety. It has, however, increased discourse about the
role of persons under 21 years of age in alcohol-related accidents and may have raised awareness of the drunk
driving problem posed by persons in this age group.

The main informational problem is the communication of accurate information about the law, including its
rationale and expected effects. A strong justification will have to be provided to counterbalance perceived
losses in freedom among persons under 21 years of age. and among others, such as tavern owners, who will be

-affected by it.

Improved Evidentiary Aids and Procedures
Description

A number of devices nnd procedures have been proposed for improving the quality and efficiency of drunk
driving arrests and gather ig more persuasive evidence for use at trial. Three aids involving technology were

considered in this project. They arc:

Preservation of breath specimens, in which a set of procedures is followed for the handling,
storage, and preservation of breath specimens from the time of testing to die time the drunk driving

prosecution is concluded;

6 Video taping of a suspect’ behavior, in which a driver under anest for drunk driving is asked to
perform a series of physical sobriety tests, and his or her performance of those tests is video taped
for use at trial for the purpose of demonstrating impairment by alcohol; and

<> Preliminary breath testing, in which a police officer uses a portable device called a preliminary
breath tester (PBT) to determine vh ihcr a suspect should be arrested for drunk driving. In most
preliminary breath testing proccdu. ;. the testing officer already has probable cause to believe the
driver is under the influence and uses the PBT to venfy his or her belief. However, another
proposed use of the PBT is to establish probable cause in "marginal” eases of driver impairment,
or to determine alcohol involvement in accidents and moving traffic violations. (For example.
Neb. Rev. Stat.. {39-669.08(3X1984) and N.Y. Veh. & Traf. Law, 8§1193a (McKinney Supp.
1984-85)) appear to authorize the testing of all traffic violators.)

Two other technological procedures were not specifically addressed but have been proposed and evaluated
in other contexts. They are:

Passive, or "noncoopcrativc” breath testers (NCBTSs). in which a police officer places a device,
resembling a wand, flashlight, or wnstwatch, near a driver. The device—which exists on an
experimental basis, but is not in general use—determines whether the driver’s expelled breath
contains alcohol or. possibly, how much alcohol the driver’s breath contains; and

Roadside testing of suspected offenders, in which evidentiary tests are administered at a porta' te
facility, such as a van. rather than at a fixed location, such as a police station.
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Assessment and Commentary

Effect on Alcohol-Related Accidents. Used properly, these technological evidentiary and detection
devices and techniques should promote more accurate identification of persons who arc drunk drivers. They
should therefore enhance deterrence of the general driving public and help reduce recidivism.

Specifically, horizontal ga/c nystagmus. PBTs. and video taping increase the probability that drivers
suspected of driving while drunk will be arrested and found guilty. Roadside testing (such as is done with the
PBT) tends to reduce the amount of time a police officer spends transporting suspects to a police stauon or other
testing facility and increases the officer's efficiency. Furthermore, the highly visible use of some devices (for
example, vans used for roadside testing, or PBTs used in connection with selective enforcement programs)
creates an additional deterrent effect on the general driving public.

The preservation of breath specimens docs not by itself reduce drunk driving. However, it reduces the
likelihood of unsuccessful prosecutions that may result from failing to establish at trial a chain of custody for the
blood alcohol evidence, or withholding potentially exculpatory evidence from the defense. In this indirect way.
it supports deterrence of specific individual defendants and reduces recidivism,

The "noncoopcrative breath tester” (NCBT) has been proposed for use in connection with sobriety
checkpoints, post-accident mvesugauons. and routine traffic law enforcement to idenufy impaired drivers who
arc able to mask the physical signs of their alcohol impairment. These devices, if used, would be expected to
promote general deterrence.

Currently, no evaluation is known to have been conducted with respect to these devices' effect on drunk
driving. However, studies in several jurisdictions (for example. MacDonald and Wagner (1981)) have found
that police officers regard PBTs as highly useful in deciding whether to arrest a stopped driver. These studies
also suggest that the use of PBTs may increase the number of drunk drivers with lower blood alcohol levels
(especially in the range o f.10 to .15 percent) who arc arrested.

Effect on the Public. It is possible that the public would consider video taping and PBTs too intrusive,
although there is no data to support this. At this time, however, it is doubtful whether either device is
sufficiently well understood to be a major concern to the general public. It appears likely that only their gross
misuse would provoke any kind of adverse public reaction.

Public reaction to the ‘noncoopcrative breath tester* (NCBT). however, may not be as accepting. The
device could provoke a strong and adverse reaction, especially if it is used on a w ‘e scale, for example, after
every traffic stop.

Vans used for roadside testing are often marked with identifying signs (such as "DW1 Testing Van*‘) and
anti-drunk driving logos designed to capture public attention. Therefore, roadside testing vans can be a means
of increasing public awareness of enforcement efforts.

Prcservauon of breath specimens has little or no effect on the public because it re-civcs little publicity
outside the criminal justice system and is connected with legal issues about which the public is not generally
aware.

Effect on the Legal System. All evidentiary aids and procedures are connected with arccst and trial and
therefore must comply with protections accorded by the U.S. Constitution Specific provisions of the U.S.
Constitution include:

¢ The Fourth Amendment's prohibition against unreasonable searches and seizures.

¢ The Fifth Amendment's privilege against self-mcnminauon; and

¢ The Fifth and Fourteenth Amendments requirement of due process of law.

In addition, procedures involving testing for alcohol impairment must be consistent with Slate law.
especially implied consent statute*.
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Effect on Raiding Public Awareness. Preservation of breath specimens will have no significant effect on
heightening the public's awareness of this procedure’ contribution to more effective drunk driving enforcement.
However, many of the other evidentiary aids—video taping of suspected offenders, roadside testing. PBTs. and
especially NCBTs—are newsworthy and can be expected to generate publicity. This, in turn, should increase
the public's perception that drunk driving laws arc being more efficiently enforced and that the opportunity for a
drunk driver to avoid conviction is lessened.

Required Chemical Testing of
Dnv%rs Involveglq fn An %ccnl%ent
Description

Alcohol is involved in a disproportionately high number of personal injury and fatal traffic accidents.
Those accidents have received much closer attention in recent years. Consequently, the prosecution and
conviction of drinking drivers responsible for serious accidents has become more common. Still, many
prosecuting attorneys and traffic safety officials arc not satisfied with the frequency of prosecution anil
convicuon of drivers at fault in these accidents. As a result, it has been proposed that all drivers involved in
accidents be tested, whether or not there is probable cause to believe that a particular person drove while under
the influence of alcohol.

One difficulty in proving a person guilty of aggravated drunk driving offenses (manslaughter, vehicular
homicide, and the like) is the problem of establishing the driver's mental state, which may have a bearing on
demonstrating recklessness or gross negligence. These arc typical elements that must be proved in this type of
offense. In that regard, establishing the driver's intoxication is very important. Chemical test evidence is vita!
in proving these elements.

However, obtaining a sample of breath or blood from the driver can present problems. Problems typically
arise if the driver was unconscious, transported to a hospital after the accident, or was mindful of the
consequences of potential test results and therefore refused to submit to a test.

In most States, the implied consent law governs testing for alcohol content in connccuon with aggravated
drunk driving offenses. One weakness of implied consent statutes in these cases is that 3 driver may refuse to
submit to a test and instead nsk a license suspension. In addition, some States' implied cmscnt laws, as wnttcn.
prohibit the withdrawal of blood from an unconscious driver because he or she was not given the opportunity to
refuse the test before it was administered.

In certain States, the threat of a license suspension under the implied consent law is not the only means of
obtaining a specimen from a dnvcr suspected of a drunk driving offense. Some implied consent statutes give a
police officer the power to require a dnver to submit to a test, provided the officer has probable cause to believe
the driver was intoxicated (and. in some States, has obtained a warrant or court order authorizing the testing).
The officer s power to conduct forcible tests is. however, limited by the constitutional requirement (described in
Brtuhaupi v. Abram. 352 U.S. 432 (1957)) that the officer avoid using excessive force to obtain the specimen.

Laws in some countries, most notably Britain's Rcud Safety Act. authorize police officers to test all drivers
involved in traffic accidents and even drivers stopped for suspected traffic offenses. A number of t S.
jurisdictions have enxted laws authorizing prcancst screening tests for all drivers involved in accidents These
include, for example. lowa Code Ann . §321B.3 (West 1985). Minn. Stat. Ann . §169.123 (West Supp. 1985).
and N.C Gen. Stat.. §20*16.3(aKIHb)(1983). Some of those laws do not require probable cause on the officer s

pan as a condition of testing

Assessment and Commentary

Effect on AlcohnbKrlatrd Accidents. The principal rationale for universal tesung of drivers involved in
accidents is to prosecute more effectively those whose alcohol impaired driving causes traffic accidents. To the
extent that test results strengthen the prosecution's case for conviction, and increase the penalties imposed on
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drivers who are at fault and ultimately found guilty, universal testing would increase specific deterrence—that
is. punished drivers will be less likely to commit another offense.

However, the effect of universal testing as a deterrent to the general public is probably uncertain, at best. It
is reasonable to assume that the trial and conviction of a person charged with a serious drunk driving offense
likely would generate publicity that could increase public awareness. Universal testing would have an
additional subsidiary benefit. It would provide additional statistical data for researchers. Information obtained
as a result of this testing could be used to reveal more information about the drunk driving problem and the

offenders.

Effect on the Public. Public sympathies currently lie with the victims of fatal traffic accidents, rather than
with drivers suspected of being at fault. A universal testing program in connection with fatal accidents, or even
all accidents, would affect a far smaller segment of the driving public than certain other drunk driving laws such
as sobriety checkpoints. They may, therefore, be expected to arouse considerably less public opposition. For
this and othcrrcasons. public and legislative support for universal testing of drivers involved in accidents would
likely be high.

Effect on the Legal System. Statutes requiring the testing of all drivers involved in automobile accidents
could be expected to increase the number of prosecutions for aggravated offenses related to drunk driving and
the number of convictions for those offenses. Still, the number of these cases is expected to be relatively small
compared to other criminal prosecutions and. therefore, the increases in the prosecution’s and court's workload
(if any) and the jail population would probably not place a significant additional burden on the justice system.

Effect on Raising Public Awareness. Statutes requiring all drivers involved in accidents to be tested
raises constitutional and statutory issues that arc more readily understood by judges, attorneys, and police
officers than members of the public. If publicized, the statute probably would not have a great impact on drivers
in general, since the differences between the present and proposed practices arc more subtle and the number of
people to be affected is small.

Drivers prone to be involved in accidents, especially the more "streetwise" ones, might be more aware of
their legal rights and obligations (especially since police officers arc required to advise them of the
consequences of submitung to and refusing tests). If a statute calling for universal testing is enacted, it can be
expected that police officers and prosecuting attorneys, in particular, will quickly lcam of the testing
requirement and apply it as soon after its effective date as possible.

Administrative S.um,mir.y Suspension of the
Driver's License

Description

Until recently, the "traditional” method of taking license action against a drunk driver was to impose a
license suspension after the driver was convcted of drunk driving. However, in many instances, months or
even years elapsed from the time of the of.ensc until the time the suspension occurred. To ensure that the
sanction of license suspension occurs more swiftly after the offense, "administrative summary suspension” of a
drunk driver's license has been proposed.

Administrative summary suspension statutes typically require the arresting police officer to seize the license
of a driver who either refuses an evidentiary chemical test for aicohol or “fails" it (has a blood alcohol at or
above the legal standard of intoxication). The arresting police department issues the driver a receipt and
forwards the seized license to the State driver licensing agency. The receipt serves as a temporary license until
the driver licensing agency has taken final action.

The administrauve license suspension procedure operates independently from the criminal charge for drunk
driving. Therefore, it is possible for a dnver to receive an administrative suspension in connection with an
incident for which he or she was not convicted of drunk driving. In some States, license suspension is imposed
by the driver licensing agency only. In other States, the drunk driving laws call for mandatory suspension of a
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license upon conviction of the criminal drunk driving charge, but provide that any suspension period already
imposed by the driver licensing agency is deducted from the court imposed penally.

Assessment and Commentary

Effect on Alcohol-Related Accidents. Deterrence theory suggests that administrative summary suspension
would, by decreasing the time lapsing between the offense and the punishment, increase specific deterrence. In
effect, it would tend to discourage punished offenders from committing the same offense again. This, in turn,
would more quickly incapacitate the offender and, provided the offender complied with his or her suspension,
have some effect on the number of drunk driving accidents likely to occur. The practical effect of
administrative summary suspension on deterring the general public and reducing the frequency with which they
drive is less clear. The amount of deterrence depends on how much drivers fear loss of their license and how
well the administrative suspension procedure is publicized.

Effect on the Public. Many citizens may not fully understand the concept of administrative summary
suspension. However, the fact that a license is seized at the time of arrest would have an impact on the public.
Immediate license seizure can be publicized as another means of "getting tough" on drunk drivers, and a means
of taking license suspension cases out of the hands of judges. For these reasons it may be expected to receive

public support.

Most of the opposition to administrative summary suspension has come from elements of the organized
defense bar on the grounds that the concept provides punishment before trial and is therefore unfair. Their
objections probably represent a minority view in terms of public opinion, but appear to be very influential

within some State legislatures.

Effect on the Legal System. A driver’s license has been classified by the U.S. Supreme Court as an
"important interest” protected by the Due Process Clause. Therefore, it cannot be revoked or suspended without
a hearing. The Due Process Clause raises two questions: (1) whether a license suspension can occur before a
hearing; and (2) whether it can occur after a hearing but before trial on the drunk driving charge.

The creation of an administrative summary suspension procedure tends to have several effects on the legal
system. The driver licensing system’s workload—both hearings and paperwork—will increase. In a few States,
it has been reported that driver licensing system personnel have not kept pace with their increased workload.
However, this situation appears to be the exception and not the rule. Since the administrative suspension may
go into effect before the trial, defendants charged with drunk driving will probably be more inclined to plead
guilty and will be less likely to seek a delay of the trial.

Effect on Raising Public Awareness. Administrative summary suspension is very understandable to
personnel within the justice system. However, as pointed out earlier, the concept is not as well understood by
the general public. It is possible that an administrative system, properly publicized, will create among some
members of the public an additional motivation no' to drive after drinking.

Restriction or Elimination of Charge Reduction
Description

Restricting or eliminating the ability to reduce charges narrows a prosecutor's authority to substitute for a
drunk driving charge some lesser, non-alcohol related offense, dismiss the charge, or not file a drunk driving
charge in the first place. The rationale of restricting the prosecutor's charging discretion is that charge
reduction, or diversion from the traffic law system at an early stage of a criminal prosecution, prevents the risk
of an individual drunk driving event from being fully assessed. It also eliminates many options for appropriate
actions by die justice system to reduce future risk. Further, failure to charge an offender with a drunk driving
offense may prevent the system from accurately identifying the risk the individual presents if he or she should
commit asubsequent offense, because the original charge reduction will most likely result in there being no

record of the first offense in the offender’s driving record.
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Stale legislation, most of it enacted during the last several years, has placed a number of restrictions on the
prosecutor's ability to reduce or dismiss charges. Some States have effectively limited, or at least restricted, the
prosecutor’s authority to plea bargain.

The least stringent statutes require the prosecutor to make a public disclosure of the reasons for making a
plea bargain to reduce a charge to an offense less serious than drunk driving. A few States expressly require
court approval for plea bargains in drunk driving cases. Finally, a number of States by statute flatly forbid plea
bargaining when the defendant's blood alcohol level is at or above a given level (usually the legal standard of
intoxication) if the evidence supports a drunk driving conviction. (Some State statutes forbid a trial judge to
accept a plea to a lesser offense in these cases.)

Even in States that prohibit charge reductions, a prosecuting attorney conceivably could avoid the letter
(though not the intent) of charge reduction statutes by failing to charge the defendant in the first place.
However, a few States' statutes require the prosecution to bring an initial charge of drunk driving when the
evidence (principally the chemical lest result) indicates that such a charge would be appropriate. In other States,
where the traffic citation issued by the police officer serves as the charging instrument, the prosecutor may not
have the option of deciding whether to charge.

A number of States restrict charge reduction by requiring the adjudication of drunk driving cases. Under
the most common mandatory adjudication statute, a judge may not divert a drunk driving offender under either a
statutory or nonstatutory program. A few Slates also forbid a judge to engage in certain delaying techniques,
such as continuing the action for an extended period of time or postponing sentencing while the defendant
participates in a treatment program similar to diversion.

Finally, a number of States allow a defendant to participate in a diversion program or enter a guilty plea to a
lesser offense only on the condition that the defendant receive a license suspension and participate in alcohol
education and treatment. Many of those laws provide that a defendant who is charged with drunk driving a
second time after participating in such a program must be charged as a second offender.

Assessment and Commentary

Effect on Alcohol-Related Accidents. Eliminating or restricting charge reduction impacts on two major
factors believed to be related to reducing drunk driving.

The first of these is, as indicated above, accurate risk identification. Limiting charge reduction enhances
"risk identification” by removing the opportunity for a "high risk” offender (such as a person with an alcohol
problem) to hide in a labyrinth of charges and convictions for offenses that arc unrelated to those involving
alcohol. Without the ability of identifying repeat offenders, proper action cannot be taken by the justice system
to reduce risk, because the person will not be identified through subsequent and successive convictions.

The second factor impacting on drunk driving that is helped by curbing charge reduction is the assurance
that the full range of sanctions authorized by law—including jail, license action, fines, and mandatory alcohol
education and treatment—is available for use by the sentencing judge.

Effect on the Public. Although no data is known to exist on the subject, it is probable that limits on charge
reduction would be, in today's climate, strongly supported by the public. In most States that have laws
eliminating or restricting charge reduction, the only known strong opposition has come from the defense bar.
However, other potential sources of opposition include judges faced with increased trial dockets, individual
prosecuting attorneys who would lose some of their authority regarding the handling of these cases, and police
officers, whose documentation of arrests would become more extensive in light of the possibility that every
drunk driving case could go to trial.

Effect on the Legal System. A major reason behind prosecutorial policies favoring large scale charge
reduction or diversion is the need, actual or perceived, to reduce the prosecution's and the courts' traffic
caseload. The caseload problem is exacerbated by the need for more time consuming processing (for example,
jury trials) of cases and could reach crisis proportions if some accommodation is not made to relieve it. It is



DRUNK DRIVING LAWS & ENFORCEMENT 21

aggravated in some jurisdictions by the lack of funds or personnel required to handle the court's caseload or by
obsolete management systems (such as manual record keeping). In some instances, plea bargaining has resulted
from a perception that the penalties for a given offense arc excessive or not sufficiently flexible to accommodate
all offenders. However, during the last few years, public opinion has tended to favor harsher treatment of drunk
drivers.

Effect on Raising Public Awareness, A statute or policy that eliminates or restricts charge reduction is
likely to generate significant news media attention. It is reasonable to assume that the driving public, and
particularly prior drunk driving offenders, will take cognizance of it and grasp its significance as a threat to their
ability to conceal successive drunk driving offenses.

It will also strongly affect the quality of information available to justice system personnel to identify
persons who are likely to commit drunk driving offenses. The degree to which that information is effectively
communicated to these personnel will be dependent upon existing information system and communications
capabilities, such as a State's driver records system.

Reduction qr Elimination.of Judicial Discretion in
%entencmg Ewst %)Wen ers

Description

Limiting judges’ discretion in sentencing is usually accomplished by a statute. These laws narrow
traditional judicial discretion to select from a broad range of ease dispositions involving persons convicted of
first offense or subsequent offenses of drunk driving. They restrict a judge's freedom to select both the type and
severity of sanctions by statutorily requiring the court to impose mandatory minimum sanctions, forbidding
sentencing judges to use certain sanctioning techniques (such as suspending or probating certain offenders), or
both. In many jurisdictions, statutes limiting judicial discretion have been coupled with laws directed at plea
negotiation.

The major mandatory sanctions imposed on drunk drivers include license action, fines, and confinement to
jail. Many States' drunk driving laws also provide for other sanctions, especially community service, restitution
to victims, and alcohol evaluation and treatment.

All States provide for the potential suspension or revocation of the driver’s license of a person convicted of
first-offense drank driving. Slate laws vary, however, with respect to the length of the suspension (minimum
suspension and allowable range of suspension), and whether the revocation or suspension is mandatory.
Likewise, all Suites provide for the potential imposition of fines and costs on convicted drank drivers. As in the
ease of license action, there is variation among Suites with respect to minimum fines and the range of allowable
fines. Finally, a number of States have legislated mandatory minimum jail sentences.

However, very few States have laws that do not contain "loopholes" for avoiding mandatory sentences. For
example, a restricted driver’s license is available in most States for permuting driving in circumstances where
the inability to drive would impose a severe hardship on the convicted drank driver or others. "Mandatory" jail
sentences can be avoided in some Slates through laws allowing the judge to suspend die jail sentence if jail
would constitute a risk to the driver's physical or mental well being. In other States, the judpc is allowed to
substitute community service for jail as a sentence. Thus, even when "mandatory” sentences a.c prescribed, the
actual sentence a convicted first offender receives often depends, to a greater or lesser extent, on the decision of
the sentencing judge.

Studies indicate that the most cffccuvc drunk driving sanctions are certain, severe, and swift Eliminating
or reducing judicial discretion specifically addresses the first two of these elements. Those favoring mandatory
sentences argue that judges have imposed sentences less severe than the law allows as well as less severe dun
warranted by the gravity of the offense. They further contend that the lenient sentencing has. in turn, diluted the

potenual deterrent effect of drunk driving laws.
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Assessment and Commentary

Effect on Alcohol-Related Accidents. The effect of mandatory sentences on the alcohol-related traffic
accident problem is largely unknown, It is known that actions against the driver's license can have a positive
effect on both general deterrence and recidivism.

On the other hand, the jail sanction has not been adequately evaluated, and the evaluations that have been
conducted have been inconclusive. The lack of evaluation has been the result of the infrequency with which
first offenders have actually gone to jail. This infrequency is caused by "loopholes" in the mandatory
sentencing laws that permit the "mandatory" jail sentence to be avoided, and the reluctance of judges to send
offenders to jail (despite having the legal authority—and sometimes even the obligation—to do so), or both.

More rccenuy, however, for a variety of reasons, this picture has changed and several careful evaluations
have recently been initiated. These evaluations are important to this assessment, because it is die jail sanction
that is most often at issue in discussions of judicial discretion in drunk driving sentencing. Some new data
offers potential evidence that strong sanctions, widely applied, can reduce alcohol-related accidents, at least
among drivers who have received the sanctions.

Effect on the Public. Public awareness of the jail sanction appears high. In Hennepin County, Minnesota,
61 percent of all respondents to a telephone interview, and 59 percent of respondents who drank more than once
a week were aware of the sentencing policy. In Davidson County, Tennessee, which includes Nashville,
awareness of mandatory jail reported in a questionnaire survey was 50 percent of all respondents and 79 percent
of respondents who drank more than once a week.

Effect on the Legal System. Several studies have investigated the effect of mandatory jail on the justice
system's operation. For example, research in the States of Washington, Tennessee, and Arizona has found that
failures to appear in court increased, findings of guilty decreased, diversions and charge reductions increased,
jury trials increased, pleas of "not guilty" increased, and more time was spent on drunk driving cases by
prosecutors and judges. By contrast, the Hennepin County study reported none of these negative effects. That
study also found that no great overcrowding of die jail occurred as a result of the new policy.

Effect on Raising Public Awareness. Mandatory jail laws have generated much news media attention
wherever they have been used. This appears to stem primarily from their impact on the jails, which have
created some highly newsworthy methods for coping with overcrowding—for example, establishing "tent cities"
or housing prisoners on weekends in school gymnasiums. In addition, a large portion of the general public fears
being placed in jail. For example, reports (which were not accurate) to the effect that the 1982 amendments to
California's drunk driving law required the jailing of all offenders attracted a great deal of news media and
public attention. Aside from that attention, however, the mandatory jail sanction would have no effect in itself
on increasing the public’s awareness about the dangers of drunk driving.

Server Liability for Alcohol-Related Accidents
Description

"Server liability" means the imposition of civil liability on certain servers who provide alcohol to
intoxicated or underage individuals. Specifically, the server (that term includes both commercial establishments
and social hosts) is civilly liable to those who suffer injury or other harm as the result of the intoxicated or
underage person's irresponsible use of alcohol. Thus, servers providing alcohol to drivers who later harm
themselves and others in alcohol-related accidents can be required to pay damages to the accident victims.

Commercial establishments are civilly liable in a majonty of States. In most of those States, their liability
is based on a statute. Those statutes are generally called "dram shop™ laws because they were first introduced
over a hundred years ago to make tavern owners financially responsible for supporting the families of customers
who were "habitual drunkards." After Prohibition, the laws were used in suits against commercial
establishments that served persons who later became involved in automobile accidents. The typical dram shop
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law imposes civil liability for damages caused by die establishment's providing alcohol to "visibly intoxicated"
or underage customers.

The second legal basis for a commercial establishment's liability is the common law. The New Jersey
Supreme Coun was the first to hold that liability could be imposed on a tavern under common law negligence
without the necessity for an explicit dram shop law (Rapapor v. Nichols. 31 NJ. 188 156 A.2d 1(1959)). A
growing number of State courts—some of which created a civil cause of action on the basis of existing laws
forbidding taverns to serve minors or intoxicated persons—have since imposed com non law liability on
establishments.

To provide eligibility to recover damages under a dram shop law, an injured pmy must show the following:

He or she was a member of the class of persons entitled to recover damajes. (For example, in
some States, an intoxicated driver who is injured may recover. In other Sntes, he or she may
not.);

The server provided alcohol to a "visibly intoxicated" or underage person (in the care of a typical
dram shop law) or failed to exercise reasonable care with respect to serving alcohol (in the case of
a common law action against the server); and

The server's providing alcohol caused the harm that the injured party suffered. Nm only must
consumption of alcohol have been a cause of the injury, but that particular server s actions also
must have been a cause.

Dram shop laws vary from Slate to State. The variables include who may recover, how much time the
victim has to file a suit after being injured, how much money he or she may recover, and whether solvent
defendants must pay their insolvent codefcndants' share of the damage award.

Assessment and Commentary

Effect on Alcohol-Related Accidents. No published research is known that evaluates the effect of server
liability laws on alcohol-related motor vehicle accidents. However, the laws clearly seek a general deterrent
effect through the threat of a financial judgment against a server, rather than jail or loss of the driver's license
suffered by the drunk driver.

There is evidence from roadside surveys of drivers that many drinking drivers have been served their
alcohol in commercial establishments. Persons who drink in these establishments are the individuals who server
liability laws seek to keep from drinking excessively and then driving. There is also evidence that this group
may be heavier drinkers than arc other groups of drivers. Research shows that heavy drinkers (including
alcoholics and "problem drinkers™) arc greatly ovcneprcscnied in serious traffic accidents. There is also at least
anecdotal evidence that large judgments have occurred in many recent server liability cases and that commercial
servers arc much concerned about this "trend." Recently, servers have increasingly taken steps to reduce their
exposure to lawsuits by undergoing training to recognize and deal with persons who have drunk too much to
drive safely. A study reported in the October 1983 issue of American Psychologist, however, disputes the
ability of persons to estimate the sobriety of individuals and thereby challenges the basis for imposing liability
under dram shop laws.

Nevertheless, server liability appears to offer some aspects of a successful strategy that will deter the
general public from drinking and driving, although it could be argued dial the requirement for quick imposition
of punishment is not met. Further, while there is no guarantee that denial of access to alcohol in some settings
would prevent access in alternative settings, one would expect at least some fraction of heavier drinkers and j
larger fraction of moderate drinkers to be thwarted in some instances by the imposition of server liability.

ElTect on the Public. No publicly available published reports arc known that contain scientific surveys of
public attitudes on server liability. However, responses to legislation (existing and proposed) reported in the
news media have been predictable— the groups dirccdy affected by the financial liability have strongly opposed

the laws.
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Dram shop laws have generally been opposed by commercial servers, on the grounds that the costs of legal
defense and liability insurance have become prohibitive. Social host laws have been opposed by the general
public, especially those who fear being financially ruined by a lawsuit resulting from their entertaining of others.

On the other hand, dram shop liability enjoys strong support from the organized bar in many Slates,
because it provides drunk driving accident victims with a means of recovering damages. Both dram shop and
social host liability laws are supported by anti-drunk driving groups, who see more responsible serving practices
as a way to help eliminate drunk driving.

Effect on the Legal System, The effects of server liability on commercial establishments and social hosts
will be dealt with in State legislatures, as indicated above. In some States, legislatures will deal with server
liability as part of a larger issue posed by increasing liability awards and insurance costs. Since server liability
is civil in nature, enforcement is carried out by victims of alcohol-related accidents, not by the police. Thus, any
increase in activity in relation to server liability will not increase the workloads of law enforcement agencies.
Currently, server liability actions arc not so numerous that the courts have become "clogged" with them. The
court systems' problems in handling these eases, such as delay, arc common to all civil actions.

There are no significant constitutional constraints that apply to dram shop and social host liability laws.
State legislatures generally have the power to create or abolish civil causes of action, and State courts likewise
have the power—subject to legislative checks on them—to create common law causes of action.

ElTect on Raising Public Awareness. Both dram shop and social host laws wi'.l most certainly receive
wide attention in the news media. Court decisions holding social hosts liable gained wide attention in the press.
Civil liability leads to large judgments which arc inherently newsworthy, especially in light of widespread
concern over the cost of liability insurance.

The publicity generated by individual actions against servers is reinforced by the larger debate over
whether, and to what extent, liability should be imposed. Supporters and opponents of server liability have
already directed substantial efforts toward influencing State legislatures, and have participated actively in public
relations efforts. Therefore, those who wish legislatures to adopt server liability—especially social host
liability —must also be prepared to participate effectively in a major public relations effort.

Admissibility of Evidence of Alcohol Impairment
y ina E|ve|l éase P

Description

Passengers and other persons who arc injured in alcohol-related accidents often file civil actions to recover
damages from die drunk driver, However, the evidence gathered by State authorities for use in prosecuting the
drinking dnver is not admissible in civil cases filed by private citizens. Persons injured in drunk driving
accidents (including the drinking drivers themselves) sometimes file suit against the manufacturers of the
automobiles in which they were traveling at the lime of the accident, as wcil as against the governmental bodies
responsible for building and maintaining the roads which they used.

In some instances, plaintiffs are at least partially the cause of the accidents that led to their injuries.
However, judges and juries in civil rases do not have an opportunity to take into account the driver’s impairment
as reflected in the evidence gathered in conjunction with a drunk driving prosecution of the dnver when
determining liability or the amount of damages.

It has been proposed that certain evidence gathered by the State to prosecute a drunk driver be permitted to
be introduced in civil proceedings if it tended to show that the dnver contributed to his of her injuries, and those
of the passengers, by being impaired by alcohol or drugs at the lime of the accident. It is also highly likely that,
if it were permitted by the rules of evidence or an appropriate law then evidence of impairment would also be
introduced by counsel representing victims killed or injured as the result of an alcohol-tclatcd or drug-related
accident.
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The purpose of permitting evidence of impairment to be used in civil cases is to prove that driver
impairment—the inability to control a vehicle or take proper action in the event of a driving emergency—was a
cause of the accident. The evidence permitted to be offered would consist of chemical analysis of the driver’s
breath, blood, or other body fluids, as well as other qualitative evidence of the driver's impairment.

Assessment and Commentary

Effect on Alcohol-Related Accidents. It is unlikely that permitting the introduction in a civil proceeding
of evidence of the driver's impairment that has been gathered by die State in a drunk driving prosecution would
have a significant deterrent effect on the general driving public. Studies conducted in other contexts suggest
that most drivers discount the possibility of their being involved in an accident. In fact, public perception
regarding the likelihood of accidents has been one reason for historically low seat belt use rates in the absence
of mandatory belt use laws. Not only does the public perceive that a traffic accident "cant happen to me,” but it
is unaware of or may not fully understand the rather abstract legal concepts of contributory and comparative
negligence, which are the basis of this proposal. Therefore, the admissibility of evidence of alcohol impairment
derived in a drunk driving prosecution cannot be expected to have a major impact on alcohol-related accidents.

EfTect on the Public, This proposal, if adopted, may increase the probability that an impaired driver who is
sued by the victims of an accident would be found liable. Given today's climate, the jury may choose to
"punish" the driver for his or her conduct and award an even larger amount of damages.

This proposal would, however, have a less certain effect on actions in which the impaired driver is claiming
to be a victim. Although the public is currently unsympathetic toward drunk drivers, it is also unsympathetic
toward such "deep pockets" as automobile manufacturers. State transportation departments, and county road
commissions, "Hard" cases in which a drinking driver's family is denied damages on account of the driver's
alcohol impairment may not be accepted by the media and elements of the public. In addition, juries are likely
to award damages to drivers who bring law suits although they were impaired by alcohol or drugs, and also their
passengers, on the basis of sympathy.

In the legislatures and within the legal profession, this proposal can be expected to touch off sharp debate,
especially between the plaintiffs and defense bar.

Effect on the Legal System. The U.S. Constitution places no significant restrictions tc admitting in a civil
proceeding evidence of alcohol impairment that has been obtained for the purpose of p osecuting a drunk
driving offense. In some States, narrowly drafted implied consent laws may bar the use of test results in a civil
case, if the tests were taken in connection with a possible prosecution for an alcohol-related traffic offense.
However, neither rules of evidence, court decisions interpreting those rules, nor a perception within the legal
community that the introduction of impairment evidence is improper, pose insurmountable legal obstacles.

In a civil case, evidence of a driver's alcohol impairment should be used to prove who caused the injury. Its
purpose is not to vilify an individual or unduly prejudice the jury against a party to the action. It is directed at
the issue of causation, not fault.

However, trial attorneys, as well as many judges, take the position that raising the issue of the driver’s
impairment often* works to inflame the jury's prejudices against drunk drivers in general. In their view-, the
potential abuse overrides its value in identifying the driver's conduct as the proximate cause of the injuries.
Therefore, counsel seeking to have evidence of impairment introduced at trial must carefully lay a foundation,
showing that alcohol or drugs affect driving ability and cause certain driving errors to occur, and that the driver
commuted an error that an impaired person typically would commit. Lay ing this foundation requires counsel to
educate the judge and jury about the specific effects of alcohol or drugs on driving. Italso requires some degree
of technical knowledge on the part of the attorney and llie selection of credible experts capable of educating the

jury.

Proving that a driver’s impairment, not defects in the vehicle or roadway, caused an accident to occur is
different from, and more difficult than, proving that driver's guilt of drunk driving. The elements of a drunk
driving offense arc not complex. They basically entail proving that the defendant was operating a vehicle and
met the criteria necessary to fall within the statutory definition of "intoxicated " They do not include legal
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concepts related to "causation" (such as assumption of the risk, proximate cause, and contributory negligence),
and do not make allowances for the possibility that a given driver was, at the time of his or her arrest, posing no
immediate threat to other drivers, Establishing that a driver’s impairment caused an accident requires more than
proof that his or her blood alcohol content was above the legal standard of intoxication. It requires showing that
specific aspects of the driver's ability to operate a vehicle were probably impaired at die time of the accident,
and that a sober, alert driver probably would have reacted to the events preceding the accident differendy, and
thus would have avoided the accident.

Effect on Raising Public Awareness, As stated earlier, admitting in civil cases evidence diat v/as derived
in the course of a drunk driving prosecution and that relates to the driver's alcohol or drug impairment will not
result in the general public's heightened awareness about the consequences of being prosecuted for drunk
driving. Rather, most awareness about the significance of this cvidcniiary matter will remain within the legal
and forensic communities, State legislatures concerned with liability qt stions, and courts or legislative bodies
concerned with developing rules of evidence.

ffe ith Enh P for
EPRIALE OlEnse ith En o aQeed. henatgs for
Restricted License

Description

Research indicates that the revocation or suspension of a convicted drunk driver’s license is the most
effective means of reducing the likelihood that the driver will commit another drunk driving offense. However,
the effectiveness of license action is diminished by the fact that many offenders continue to drive after their
licenses have been suspended or revoked. - id that many offenders granted restricted licenses (to and from work,
for example) ignore those restrictions. M. / of these drivers compound die problem of driving with revoked,
suspended, or restricted licenses by conli  mg to drive after drinking. One factor leading to this illegal driving
(and sometimes drunk driving) behavior is the driver's perception that he or she will not be caught and. c/en if
caught, will not receive a substantial punishment.

This chapter discusses remedying the problem of driving while revoked, suspended, or restricted by
defining that conduct as a separate offense with enhanced penalties, These penalties include:

Criminal penalties comparable in severity to those for drunk driving itself; and

Mandatory administrative penalties—specifically an additional term of license revocation or
suspension.

The rationale of these penalties is as follows: If the driver operated a vehicle after drinking, the prosecutor
has the option of charging him or her for drunk driving, driving with a revoked, suspended, or restricted license,
oi both. Given those options, the prosecutor can choose the most effective strategy for prosecution. In many
instances, it will be easier to prosecute the driver on the charge of driving on a revoked, suspended, or restricted
license because there are fewer elements to prove. Conviction on that charge will nonetheless cany penalties
severe enough to have a specific deterrent and incapacitative effect similar to those for drunk driving.

A number of Slates have, in the course of amending thcir drunk driving laws, provided for more severe
penalties for driving while revoked or suspended, if the cause of the suspension was a drunk driving conviction.
Those laws typically call for a mandatory minimum jail term, ranging from several days to a month or more, as
well as an extension of the revocation or suspension term.

This proposal is broader than those laws. It would apply the enhanced penalties to persons whose licenses
were revoked, suspended, or restricted for any reason (such as accumulation of violation points or failure to
meet financial responsibility requirements). However, it is anticipated that die principal person affected by this
type of law will be those who received license action as the result of a drunk driving conviction or an implied
consent refusal.
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Assessment and Commentary

EfTect on Alcohol-Related Accidents. To the extent that convicted drunk driving offenders fear additional
penalties such as jail, perceive their risk of being caught as high, and take the severity of punishment into
account when deciding whether to drive, the proposed additional penalties will increase deterrence among them,
and thus tend to reduce the risk that additional alcohol-related accidents will occur. The extent to which the
proposed new law is publicized will also determine its deterrent effect on prior offenders. It may also be
expected to have a similar effect on those who have not been convicted of drunk driving.

Effect on the Public. The public presently endorses strong action against those they perceive as the "hard
core" drunk drivers. Therefore, they can be expected to support more severe sanctions against those who drive
in spite of alcohol-related suspensions. However, public support may be weaker in the case of those suspended
for other reasons. In many States, failing to respond to a citation for a moving offense results in the automatic
imposition of a license suspension until the matter is resolved. The public and the news media may consider
severe, mandatory penalties inappropriate for that class of suspended driver.

Effect on the Legal System. One effect that could be expected from enhanced penalties for these
offenders is that the prosecution of some repeat offenders would be made easier. The prosecuting attorney
could choose to charge llie driver with that offense since it is easier to prove, but he or she may decide instead to
use it as a lever to negotiate guilty pleas to either offense ("drunk driving" or "driving while revoked,
suspended, or restricted") by agreeing not to charge the other offense in exchange. Anecdotal evidence suggests
that this type of plea agreement often occurs when a driver is charged with drunk driving as well as one or more
collateral charges (most often driving while suspended or refusing to take a test).

Another expected effect would be that more drivers would have their licenses revoked or suspended and for
longer periods of lime. This could either decrease the number of chronic alcohol traffic offenders who drive (if
the suspended drivers comply with the license action) or increase the number of illegal drivers (if individuals
continue to drive after receiving the enhanced sanctions). Those that continue to violate the law will probably
eventually be sentenced tojail. In some jurisdictions, those familiar with the criminal justice system report that
many "hard core" violators repeatedly violate both the drunk driving and driver licensing laws and arc
eventually sentenced and jailed on a "revolving door" basis.

In some instances, it may be more convenient for a prosecuting attorney to charge a defendant with driving
while revoked or suspended. However, it may be more appropriate, in light of a driver's chronic drinking
driving behavior, to charge with a second or subsequent drunk driving offense. These drivers pose such a risk to
others 'hat the more stringent penalties that can be imposed on multiple offenders arc needed to deter and
incapacitate.

Effect on Raising Public Awareness. It is expected that drivers sentenced for drunk driving will have the
consequence of future drunk driving offenses explained to them at the time of sentencing. A warning about
driving while still under suspension could be provided at the same time. If the legislation providing for
enhanced penalties for driving while suspended is newly enacted, it probably will be publicized by the news
media to the general driving population.

Implementing these kinds of enhanced penalties will require close cooperation among trial courts, driver
licensing officials, and law enforcement agencies. Police officers must know the license status of the drivers
they stop. In addition, driver licensing personnel must receive conviction abstracts from courts on a prompt and
regular basis. Ifcooperation does not already exist, then bottlenecks may be created within the system,

Summary of Conclusions and Recommendations

This monograph has examined a number of sanctions and enforcement techniques designed to reduce the
incidence of traffic accidents caused by alcohol-impaired drivers. Findings from the scienufic literature as well
as the judgment and experience of justice system personnel and of researchers and practitioners from other
disciplines were used in assessing these sanctions and enforcement techniques. An attempt was made to
synthesize all information made available during the course of the project It was used to formulate a balanced,
methodical assessment of the overall impact of each sanction and enforcement technique on highway safety, the
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public, the legal system, and the impact in raising the public's awareness of drunk driving issues. The project's
major conclusions and recommendations arc summarized below:

Sobriety Checkpoints. This approach is a promising tactic for deterring potential drunk drivers
in die short term.

<@ "Per Se" Laws. "Per se” laws can support the deterrence of drunk driving and arc believed to
have a generally positive effect on highway safety. They can also prove the effectiveness and
efficiency of the processing of drunk driving cases through die justice system. The adoption of
"per se" laws should be supported. A blood alcohol limit of .10 percent weight/volume should be
established for such laws. Chemical tests used in evidence should be taken within one hour of the
stop or arrest.

Minimum Drinking Age. Despite numerous evaluations in a variety of settings, the highway
safely impact of minimum drinking age laws remains unknown. Nevertheless, there is reason to
believe that the overall effect of these laws is beneficial. State laws establishing a minimum
drinking age of 21 years should be adopted. However, each State's law should require that the
drinking age law be evaluated periodically.

Server Liability for Alcohol-Related Accidents. Laws and court decisions imposing civil
liability for servers can limit the availability of alcohol to potential drunk drivers and therefore
should have a positive effect on highway safety. A civil cause of action should exist against
persons—including social hosts—who serve alcohol to visibly intoxicated persons or persons who
are under the minimum legal age for consuming alcoholic beverages. Support should be provided
to enact State "dram shop" legislation, oppose efforts to eliminate or limit common laws server
liability, and create a cause of action against providers of drugs.

Admissibility of Evidence of Alcohol Impairment in a Civil Case. Relevant evidence of a
driver's impairment by alcohol or drugs should be admissible in a civil case arising out of a traffic
accident. "Relevant" evidence means evidence tending to establish that the driver's impairment
was a proximate cause of the accident. The mere fact that a driver’s blood alcohol content was at
or above the legal standard of intoxication does not by itself meet the standard of relevance.
Rclr *it evidence includes chemical tests carried out for purposes other than establishing
imp .irmcnt under State implied consent laws. For example, it would include postmortem
examinations of deceased drivers. Legislation should be supported to specifically provide that the
results of those tests be admissible.

Reduction or Elimination of Judicial Discretion in Sentencing First Offenders. Mandatory jail
sentences represent a viable approach toward multiple offenders, since those individuals present
such an established threat to traffic safety. Mandatory minimum jail terms for nultiplc offenders
should be supported, and they should be complemented with other punitive and rehabilitative
sanctions. However, the project is not convinced that mandatory minimum jail terms for first
offenders will have a highway safety effect large enough to justify the cost involved.
Nevertheless, it does support ihe adoption of sanctioning policies by trial judges, which would
establish sentencing criteria based on Uv first offender's blood alcohol level, past driving record,
and "aggravating" circumstances such as accident involvement. Any additional sanctions, above
the mandatory minimums, should be based on information about the specific offender, which
should be provided in a presentence report available to the trial judge at the lime of sentencing.

® Restriction or Elimination of Charge Reduction. Redaction of drunk driving charges to non-
alcohol convictions, and the dismissal of charges under diversion or earned charge reduction
programs, have an adverse effect on highway safety. Those practices result in the drunk dnver
receiving inappropriate sanctions and the lack of a driving record that would identify the nsk that
driver poses should he or she be rcarrested. Therefore, plea negouauons that result in convicuon
of lesser, non-alcohol, charges arc inappropriate. However, it must be recognized that plea
negouation has a legitimate function in the disposition of some drunk driving charges, such as
when there is insufficient evidence of guilt, the plea negotiation woulJ not change the defendant's
sentence, or the plea negotiation is necessary to obtain the testimony of a material witness. Even



DRUNK DRIVING LAWS & ENFORCEMENT

in those instances when a reduced charge is appropriate, the reasons for the plea negotiation should
be placed on the record, and the alcohol involvement noted on the driver’s record.

Improved Evidentiary Aids and Procedures. A number of devices and procedures exist or have
been proposed to improve the quality and efficiency of drunk driving arrests and to gather more
persuasive evidence to use at trial. Those that the project found particularly useful in drunk
driving cases include: (1) preservation of chemical test specimens to allow the defense to
reanalyze them. (2) the adoption of calibration requirements to ensure accurate test results, and (3)
legislation requiring police officers to advise drivers of their right to a second, independent
analysis. Video taping of arrested drivers' behavior, and the use of ga  nystagmus to determine
impairment, can likewise be beneficial in obtaining drunk driving convictions and should be used.
However, in using video raping, particular care must be taken to ensure fairness. The use of
preliminary breath testers is also supported by the project, although it must be remembered that the
cost effectiveness of those devices has not yet been demonstrated. Therefore, they should be used
only when the testing officer has probable cause to believe that the driver is under the influence of
alcohol.

Required Chemical Testing of Drivers Involved in An Accident. Current statutes add to the
difficulty of proving guilt of aggravated drunk driving offenses such as manslaughter. State
implied consent laws should therefore be amended, when necessary, to provide that a police
officer may require a driver involved in a fatal accident to submit to a chemical test for
intoxication if the officer has reasonable grounds to believe the driver was under the influence.
Existing State laws should be amended, when necessary, to allow a police officer to test the driver,
even if the driver objects to being tested, if the officer can satisfy all constitutional requirements
relating to probable cause and a warrant, and uses only a reasonable amount of force to obtain the
specimen.

Adminls'rative Summary Suspension of the Driver's License. A growing number of States
have replaced the "traditional” practice of postconviction license suspension with an administrative
system which results in swifter punishment for drunk drivers. This concept merits support,
provided appropriate measures arc taken to ensure due process of law and that the procedures in
fact result in swift punishment for the guilty. To that end the following procedures arc
recommended:

1. Immediate license seizure after a test refusal or failure.

2. Issuance of a temporary receipt valid only until the administrative hearing process is
completed;

3. Steps to discourage delaying the administrative process;
4. Enhanced penalties for subsequent test refusals or failures; and
5. Provisions for limited licenses in eases of true hardship,

Separate Offense With Enhanced Penalties for Driving With A Revoked, Suspended, or
Restricted License. Convicted drunk drivers who conunuc to drive and. in many instances, drink
and drive represent a major hazard to traffic safety. In many instances, cunent penalties for
driving while under suspension arc not severe enough to discourage suspended drivers. Therefore
statutes should be enacted that will provide enhanced penalties for persons who drive in spite of an
alcohol-related I cense suspension. The penalties should include a minimum fine and jail term
comparable to those imposed for the first offense of drunk driving. There should also be an
additional license suspension, equal to that imposed for the first offense of drunk driving. In
addiuon, convictions for driving while the license is suspended or revoked should be considered as
an aggravaung factor in dctcrminine the sentence to be imposed if die offender is later convicted
of this same offense, drunk driving, or arnxher serious traffic offense

29
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Other Approaches and Programs. A number of other approaches and programs merit
consideration as a means of addressing the drun. driving problem. They include:

A continuing program of training and education to increase understanding of the
nature of the drunk driving problem, and to promote awareness of actions being
undertaken to reduce the magnitude of the problem;

<r Evaluation of programs—including legislation—aimed at drunk driving;

Using interstate driver records systems, such as the Driver License Compact and the
National Driver Register, to identify license applicants whose licenses have been
revoked, suspended, or restricted in other Slates;

Establishing a drug recognition experts program under which police officers arc
trained to administer a scries of behavioral tests that identify impairment by drugs;

< The preparation of prescntence investigation reports for all drivers convicted of
drunk driving to ensure that the most appropriate combination of sanctions is
imposed:

The adoption of "open container” laws prohibiting the possession or consumption of
alcoholic beverages in the passenger area of motor vehicles; and

The adoption of State laws and regulations requiring medical insurers and health
maintenance organizations to cover treatment for alcohol and drug dependency.

An cxaminauon of the literature on drinking driving and consideration of the views of persons who deal
with or arc otherwise concerned with the problem, make apparent the inherent limitations of legal system
approaches in reducing the incidence of alcohol-related traific accidents. Claims that increased enforcement
and tougher laws alone will have a significant impact on the problem must be viewed with skepticism. It must
be remembered that all sanctions and enforcement techniques have limitations imposed by our system of laws
and other practical considerations. In some cases certain measures arc not feasible because of limitations in
system resources and limitations in the willingness of the public to support the measures. However, the
measures contained in this Report do hold the potential of having a positive effect on highway safety and will
also improve the operation and fairness of the justice system's dealing with the problem.

Nevertheless, total reliance should not be placed on the justice system as a means of dealing with drunk
driving Other approaches, including the use of advanced technology and public mformauon and education,
should be employed to support and enhance legal approaches. Further, improvements in oilier components of
the highway transportation system, including motor vehicles and the highway environment, should continue to
be sought with increased vigor. A combination of sanctions and enforcement technique properly applied in
conjunction with these improvements is the best hope for decreasing the overall traffic accident risk and that
part of the risk caused by alcohol-impaired drivers.
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Deficiencies in Enforcement, Judicial,
and Treatment Programs Related to
Repeat Offender Drunk Driversl

National Transportation Safety Board

Bureau of Safety Programs
Washington, D.C.

ABSTRACT

The Report presents the findings and recommendations of the National Transportation
Safely Board's study on "repeat offender” drunk drivers. It is organized in the chronological
order of events which could be encountered by a drunk driver being processed through the
several systems. A variety of weaknesses in the law enforcement, judicial, and treatment
systems which contribute to the persistence of the repeat offender problem arc documented,
and steps arc recommended to be taken by states, judicial training organizations, the Veterans
Administration, and the National Highway Traffic Safely Administration to enhance the
effectiveness of the enforcement, judicial, and treatment practices in reducing recidivism.

Methodology

The Safely Board began this Safety Study in September 1983. It is based on a literature search, research,
and accident investigations conducted by the Safety Board's Atlanta. Chicago. Denver, Fort Worth. Los
Angeles, and Kansas City field offices.

NTSB investigators reviewed State alcohol education and treatment systems in 10 States.2 Local
enforcement systems3 and local judicial systems4 were probed in selected counties and four cities within these
S' es. In addition, the statewide enforcement system for two of these States5 and the State judicial system in
one State6 were reviewed.

L Thi* article presents highlights from a National Transportation Safety Board Safety Study. The information contained in
this article complements that presented in the preceding paper. "Drunk Driving Laws A Enforcement: An Assessment of
Effectiveness."

2 California. Colorado. Georgia, Illinois, Kansas. Missouri. North Carolina, Utah. Washington, and West Virginia.

3 Adams County. Colorado; Hermosa Beach. Los Angeles, and Manhattan Beach. California; Gwinnett County. Georgia;
Kanawha County. West Virginia; Kansas City. Missouri; King County, Washington; Raleigh. North Carolina; and Salt Lake
City, Utah.

4 Dupage County. Illinois. Gwinnett County, Georgia; Johnson County, Kansas; Kanawha County, West Virginia; Kansas
City, Missouri; King County, Washington; Los Angeles, California; Raleigh, North Carolina, and Salt Lake City, Utah.

5 llinois and Kansas.

6 colorado.
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Thirtyeight of |h* accidents investigated by the Board involved known repeat offender* Five other
accident* involved m , it one driver with a history of ak(vhol of drug ahusc, and eigfu more involved juvenile
dnvcert with no documented history of drunk driving TVsc investigations provided information to determine
the probable cautet of ihe accident'. as well at lo develop a profile o h drunk driver, hated on in depth
eipicntion of previous driving while ininucated (DW/|)' arrest*. convictions, runl sentences The Board alio
interviewed accident witnesses, family members. police officers, attorneys, and judges in the conduct of ihesr

investigations

Finally, ihe Safety Board interviewed 40 convicted drunk drivers with previous alcohol related convKtioni.
seeking their views no what events might have heen handled dilferenily at the un»e of the* firu encounter with
an alcohol-related offense lo influence their behavior and perhaps prevent additional offences Hie interviews
were conducted while offendeis were in treatment, on prchaocn, in jail, or after the ventence was completed

First Stop or Arrest (or Driving While Intoxicated
Detection

Many highway safety eipciit agree that many drunk drivers persist in their behaviof because they believe
there is a low risk of arrest and penally In a rccciw nationwide telephone survey, between one quarter and one
third of those interviewed who drink alcohol saul they kbeve that the chances of being caught and punished foe
drinking and driving are not great cm*ugh to tlclcr them Irom driving alter drinking too much 1 Even though
DW]| arrrcts nationwide have msreused steadily (from 561.000 hi 1% >to more than 1.VX1.000m IVMI),f the
probability ol anect remains relatively low, with estimates ranging between | m 200"* drunk drivers to | in

2.000"

In an attempt to increase Ifv real risk of detection and arrest, and drivers' pcrtqqjna ol that risk, the Safety
Board recommended on .September (). HUH. that die (inventors of the States, and the Mayor of the District of

Columbia

Implementa miien awareness am! cmten drunk dnver reporting program such as the IRejv'ri Every
Prunl Driver Immediately HI PPH program® now usedby Colorado, Shu viand. Nebraska. Utah, and
Washington (Chits //. Priority Ailionl (11-B2 *5]

RI 1)1)1 programs provide direct assistance to law enforcement efforts to detect ami apprehend drunk
drivers With the aid of the motoring public who rc|«nft drivers who ar to be driving white mtoiKitcd. the
detection capabilities of police have been e>pandcd ami tix* deterrent effect ol 1)W| enforcement programs has
been imira>ed Since the Safely Board made these recommendation*, 12 Slates have adopted such programs
As of June |. IX4. 52 States had established some type of citircn reporting program  Thirteen States that keep
rrcords of calls received, report receiving 61.05.5 citi/rn calls, resulting m 15.147 (nnixh with motorists, and
leadmgio 10,120 DW I -uresis (hi 51 of the loni.tctv}

The International Asms, latirm of f*hicfs of Police and the Njunn.il Safety Council maintain systems of
gathering information and disseminating it lo both state and lical law enforcement agencies Therefore, the

* Avanriy of irons to used in l«»s sontcmwg tlruiking ir»l striving. «mh ts Moving while inlosntloJ' 11>W][), Moving
while «totine! mipt.iol <)WAII. slmmy; iinilrr Uie inllurrsr |[)U1). and other« The dniir* txi% thfsr urmi arc
bated peimardv on the le*et i*f hk«»l ak>>sa «i>n%enuao<in (fIAt

trm. wnr uie several Recausc ihe Ime doiimtmns tie nxt (xioixni in the tifOrii «( this re*»*a aml bn ihe stke ol

ompllmy this stu deérEpott uvsonJy&WL i L
Ciwzsen sot ngle. 'Stfriv Owi tpurvu fm t)W| I nfanemrnt," Ntumal Highway Tralb* Safety Administration,

il
Szflohngv‘dpe Owrman. Presirfrnoai <wnrsissmn «a's>UrieI Dming, Siaiemeni Behae ihe Suhrnnun<tiee nn AlstUmlisni
and Drug AKm. SercMr Ownrmiue iwt | %5 «ru| H Auguo § |va2
*0 A Rciiel. MT Sharp, m | Wt) rltu/, Pndltfnluyld Anrti While | Hdt<t; HrsLi 1W Influence id Atsidad.* fimnuvl
tMSimdtei tm AltpK 4{ 1975k p 1> o i
HF fbukensiem. TIfn* yof I a* Iiifimmseni I'riHnh'ies. M.J/r* in/Vrcv-fivk'i'O 1IVIhi,p 11

ai Jtr nme id the otf<p»e  Sx«e Siaie me only <

PEPEAI OrrENDEiItS

NaiMmal Iran,f.wtatH>n .Safely Urn'll rKommended lhai ihe Inicmauonal Aiwciaiton ot tTvwfi of A)llc« m4
lhe Nauonal Salmy Couikil

Ct'llahoraif n*J anal fm il jviasim’ g <.*§ DDIftp* ? A»*‘”O”ﬁ
AnionH/142 3k aiiiiiiv T o' M t'tiird SIain a4 lotal (ommuiin IC I, meiliy

In an lo O tumint whai m<*e could be done 10 <nutate ihe >iik o( deiecllon and Ihe dnmb dnver*a
[enc|H»n (d the mb o( deuebnn, Ihe Safely Board undenuub a nudy o<drunk <kivm| dclcnence meaaum and
ailn”ied* re[»>non April I1, W 11 One mayor ftndinf waa ihai aobtKiy checkpomu had the pmenual lobe an
elfeciive meant 10 achieve theae goah Ounnf a 1971 aohrieiy checkpornicampatgn in Melbourne, Auaualu,
<i|nrftctm decrtavei in nilhtilme faial and injury crathei involvin| diiven with Illefal blood akohol
concemriiiooi were aitamed In ibe United Suiei, Delawaie ie|»icd a M% drop In alcohol itlaled injury
auidem, during an K If? month peiavl fmm Deccmbee 4, 194?.m Auyvd Ik, 1941 when inbrtcly (beckpomu
were in u<e 1V eludy found that cobticiy cVck[*un» currently are in uce ne under comdemon mla rnty one
lunadKInm and in ai lean five foreign counuiei The Boanftuwly concluded ihai robneiy i heckpoint] ihouM
he an iniedial pan of a Stale’] cnmprehemlve aknhol and highway tafciy pvngram Oi April ?], 19M, ihe
Hoard ictommcnded lo the (iovemnri uf twenty State] and thiee Tcrnauiev that they

lo Mime vie i>/ jnheirlr rVik/vvvn on npniojic uoJ conifnwag M in by lhe oppr,vf-rure to/*lfmrol

dgennei un.fer you luudicltoo at jwr/ of a (Omprthtotirt flriwng B'hife loloutaiyj tofont*w-I

pr?ﬁram fh/ie cherljvunn thoafd be coiu/urted MfOfilmt lorare/urdprnr/dnret andirminianonaf
mirdi IC 1jiill, rnofiiy Afiioollll HI 11)

f.m oaruge local fow tnfoncmtat ngenciei *nhfn your Stan in miinuie totality ckrclpmm on a
unilnrhaiil fCVdii Il, Printtry Alliool I11did ?)

In addition, in order lo provide all Slaiev an.1 localioev wnh current infmmalinn no lhe elfeciivenet] ol
wihcieiy checlpomic and rahei pmenual cooniermeavuiet, lie Hoard recommended that ihe Nammal Highway
Tiaffu Safely Adminitnalion evaluate then effcclivenccv  (Safely Recommendation U k4 2Sk At of
SefgemVr |, 19S4,sobnety (Vckpoinic were in uie by uime (avVeagcenc irvin appooimnely IASuiev

Drivers Stopped While Intoxicated But Not Arreiled

A study conducted recently hy the Southern California Research Institute on a new itan«lardi/esJ field
sobriety test haitery remfnrted earlier Uud»ct whKh showesJ the in*curacy of psychomntne tphysHal) tests in
detecting drivers at legally tntosicaiing binod alcohol levels.'1Prior to training on the new ten haitery, the
officers studied arrested only 6" 21 of stopped drivers who hail nAC levels greater thin 0 HU A new test,
sailed ‘llon/itnul (il/e Nystagmus , however. COukl signifKjnily increase the probability of iletesting lower
BAC levels inthe field Van K Tharp of the Soothern Cabfornu Kcsearsh Institute ik scribes the trst

Ih i namel refert to a jerking ofthe eyes at they detune to ihe oJe Ihe jetkmg ha* a ilow and afan
ph>ve. with the fail phjxe being *nthedim turnofthe gate Iheeye*if V)tffl ofalliruUviduali mil
th>’w hantcnial gate nyitagmm if they move to the lateral ettrrmei offtv'm 45 to 65 degrees,
measured from the renter of the nose However, after a perusn hiH eonsumed alcohol, the onset of the
gate nystagmus occurs at a murk miller angle, depending upon the Nood alcohol concentration
IHACk lhe relatiomhip between the angle ofonset ofhoettontnl gate nystagmus an*l ihe BAC it so

prerise thit a properly trained police officer can /simile a driver's RAD at rr\)dsiJe mihm t 002
perientif chemical ten readings '¢

* Wer> \|>>J Dei/rrefye >1thuuA I)r,n*i 1k* P<Uif$oe*xiyi V. kp%*t a%J AJm.uoirvti»et ue\u Mewxdtmttu
1. Abstl 1, 1914

* Van . Mutellin# 11.#ni. and Herbrrj Mmkovii/, *1 «tpie>t f»<td Irumg id $iiwluJnea SoNiety Ten

Banay.* '*|hrLH)m%at*§t a*ven.vr Ass.vutium fev Fﬂ Jaie. v |

Van* Durp, |ee/€ fr>«U|nnai o= « Knst*cHle Viraeiy T#m*, |»4W1Ae**n*| mAlioM thMPnwaug. v] 1. No
1. DCT A AUKm HrvushO'mn  frhfuwy lull
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kkewnfvd only one Suit. Florida. wnh « judicial education program directed specilkally >1traffic count Il li
the Safety Boardi « * ihai ihr Suirt and judicial and pniletivmal nrgant/auons wiihin lhe Suirt should give
(train atirnoon lo the provision of akohol mined ami IIWI adjudication training (or juJgci. including die
handling o( ihr more ddIxuli repeal offender catct, tince in manjr cvuiu DWI catea mate up a laiff am)

iren-mg pvuonof dir duete<

In addmui lo ihe programs in individual Suiet. lheie ait uammg ratotinei available lo jud|ei on a
natnauj ham Ihe Nainmal ludKiilCofkge offers an mienuvt week lon( tcminar onakohol and drugs which
addressra die handling o( tuhtunct ahoien m dtr judicial lyticm, Irum inmal identification through relciiil.
monitoring. an] lotkmup llowtter. dm workthop hat been anended by only 600 Judget lo ilaie.

The AmrtKan Acailemy nl Judicial rducaimn (Acaikmy). in conjunction wiihlhe NirTSA, hat developed
amodel infix law adjudxation tumculum (or uie by judget and judicial educaiott The cunKulum includei
uammg m akohd pharmacology, liwi malt and trouncing, habitual, tutpended. and revoked offendere.
uaflx cut information and proof requirement*, and other legal and technical luuei related lo ualfic law
adjudication According lo thr NIITSA and d r Academy. J.050 Jwfgct in abuul 45 JuntdKUont bad received

training in thil cunxulvm between 1USOand 19ST

In order lo reach a larger number of judget. the Nil ISA it developing a self taught home tiudy courte on
DWI adjudication for both judget and proveuintt Il it hoped Ihai IIm mill enable judget who art now bound
by urne and retrance continimt lu receive tome uammg In addition, ii bopet lo pcepare a hen t book whxh
can terve at a reference tool for judget during ihr cuuiie of a DWI uul There ineaturct alu>will help in
addrrtt dir problemt cauted by Ihe high rale of lurnovrr among jodgrt who bear uaffic c1© « Contuain’t
rnipovd by ihe tel tchrdule of ouiude training courier are avoided by the home nudy rppeoaeh, and
fiinidxtxini will be able In avend ctpendmg major reunite! on judget who might be on die bench foronly a

thnrt ome before moving on in ocher lypctof cavt

The NMISA alto hat provided iwo forint i4 tupjaui uiadderct |hc rrviunc problemt which Suirt face in
providing DWI edited training in Judgci The full mvolvet a lexhim at attisiante gram lo die Academy which
enables linorganue and admmMier uammg prograim in ihe Suiet and in unkir the traffic law adjudication
Cuerxulum to a particular States lawc and prncedurtt The tecond mvolvet providing federal highway safety
fundt lo (mance judicial ndm anon pnoramtal ihe Suu kvrland uipay lor i/jinmg tuch at lhilolfered hy lhe
Ktuonal Jud* i*I College llc/wever, while helpful, ihit tuppoci will nm loully alkvitie die problemt faced by
dd Si*let inattunng adequaie uammg for iheir palget

One Cokuwlo judge imecviewrd hy Safely Board invftngjiort uid, "Il vrvtt very Imle purjxvv lo have
rffcxiive polite agrnnet, naming protrsmt for law cnfnuemeni jvrumnel, effective peofulion. and port
kljudx ainey pnxfnet if judKialnffKtrtdnnia orateitiandix arc unable locflft lively deal with either rre uial
m#jxu trial maiurt. due lo lack of yjdnul education * The Salely Hoard agrees Judget hold key powers in Ihe
comple vnetwork of priuavt and lytumt who imrract wnh drunk ilnvrrt  Then willmgnrii and ahihly to play
a temngly toncirutlivr role in Ihai neiwork n crucial lo lhe enure tyciemt ckgiee of tuccett in leducmg lhe
nomhrr of drunk dnvrrt who ipjuar before them over aod over again The Safely llcvard believe* a grader
crmmumrni of Slav trvnunrt ki making /admit uammg on DWI mjncfv avadaNe in many mure judget. and
a grearer commnmeni by ibr judicial cuganiraikuvt in promoting the value of tuch uammg lo theif membert,
would ivixtuct wficijnuat imprntemenr m thr ttcxm aoverall handling of ihrw cavt

Sanctions
DN*filon/Sup«rvi«ion Proyromi
U m«9| ftWntol rdtM e«*.« «* urftuncrti *e Mvt*iiuicd It* tiniM mdcicd
MrtUuftt f>W! olICrtVi. M If< ol ilwF»slleruv* | «* ctamplf. in Kjtf>vai. New M fiKn. and

f>rlon, progrant uvd mi[fvkme> Mitilltfd *di%c»v»nT. and air by lhe offender before If* liul In

REPEAT OfFENDERS

Him,ut. on ihe other band, they are called 'tuperviiion* (or 'court tupeivuion’), and are complied by
olfrndera who pkad guilty and a i fevtupemitmn.

Tlv iiv of diverimnAuperviuon programi it not universally regankd ai an cfTecuve meant of rtdackng
akohol reined offentet Thev pnigrimi are aiuacuve lo the judicial tystcm betauie they are a meant of
handling ibe increasing numhert of alcohol related iralfic offentea outside the alrewly overloaded court iyam,
Il it true alto Ibai ihvcrnon/iuprrviiion prugiamt can be one meant lo promote paitxipalion by alcohol
ollcnderi inakohol education ct ireaunem progiamt. a deniable goal On Ihe other hand, they are often uied
lo tupplint ceiuin punitive unctioni which are known lo have al lean a temporary effect in reducing
tuhtequeni cmihet by alcohol ofltndtrt. Furthcrmoce, ibete program! can reaull in majoc dittoruona la
individual and coHetlitr recordt on alcohof relaied trafTic violaliont and conviclioni. time all or put of lhe
judicial proceu may he bypatted The particular wayi in which divenion/turervition propami are loucued
ami bimmitiered an ihui Impurtanl in iheir overall effect! on uaffic aafety

For ctampk. in Illinoia (at in mou Suiet with iheie programt), upcrvluon n tuppoted io be availabW
only io fuel-lime DWI offender! Under tuperviiion. Ilhnou DWI olfcndenan lypcally required to compteic
a 'DWI Kbool*. peihapt a period of community acrvke. and have no moving violation! for M lean one year.
The following civ. however. It an trample of an mappropruic uie of Ihe lllinoit tuperviiion program

On September 4. |9g), ahoul 1} TOam . a Chevrolet aedan wat uaveling eatibound on I-5S near Fun
Avenue in Chicago, when ihe driver drove ocuo lhe left ihoukkr and hit and killed a pedesinin sundmg in from
of her ditabled car. The Chevroki driver left the accident acene, tailed Ihe eipreasway, and tupped wheat hia

vrhicle became diuhled Hit RAC watieaied at0.17%. Al liesaliof Ihli Im aod run accident, die dnvern r
charged wnh DWI and reckkct homicide.

Safely Roard invemgauon of hit paevioui dnvmg record dnekvted Ihal, tince 1973. he had been arrentd
for DWI ai Iran three limet, twice more for driving with an open liquor container, tia limes for speeding, and
once each for oburucimg police, idempong lo etude police, and improper pasimg. The mew aevtrt tancuoahe
had rncrived for theie offenvt wat 12 dayi m pail am) one year't probation (vnvxed lo ihii twice); hit Una

ranged from SI5 (for one of ihe tpeedmg cnnviciiont) in S110 (foe one of Ihe DWI convKUcntl Mu letnae
had been revoked twice foe DWI offcntes

In Scpiembcer 19«7, be had been arretted (or DWI and speeding, hit BAC level wat leised ai 0.221%. The
judge ai hit uul seven membhi laarr knew of ihe BACk>el ami knew of ai least two of the mans previouj DWI
litem and tonviciiont Ncvenhektt. when ihe mm lequened peimitunn lo auend an alcohol vuuntM
puigram under ihe Illinoit cowl tupciviuon program, in Ivu of a punnive uxuon. the judge grimed Ihe

rrquftl Three months later, while still in the lurcrvuion program, he was involved in the Chicago pedesutm
killmgdescribed above.

Al one lime, ihe Illinois supervision program did not require Ihal DWI innti or convictions appear on lha
records of those who compkied tuperviiion programs Since January I, 19M. lllinoit law hat required Uat
tulvrvii*vn lor DWI nffcnvs he recorded on Ibe driver I*env abstract that it available 10 all law enforeamew
and julxial agencva Alibtxigb vveral Jiacet recently have amended Ibeif laws inihia way, In inme Stales u la
inll uue ihai DWI charges are dismissed when a dlvenion/auperviiun peognan It coenpleud. and no record of
lhe DWI arersi n retained on the driven DMV record When thit happent, u it eaay loe an ofTcrtdo ks be
knetied repeatedly for DWI and treated tvtey lime at a fun offender

Futl lime DW]| offenders who apply for ihe Ksnut diversion program art referred » an akohol
rrhtbtliiaiion program for an evaluation, on ihe beau of which ibe offender la granted or denied divwnaoa If
denied, the offender'! rate conunuca through iba court tjtum If accaptrd for adiversion pregram. ibr of Teadar
tignv an agieeinenl with ibr protecuior't office, which la uanlmmed to the Dover liccnae Division. The
Divitaun codes ihe oflender t driver record u mow that b* or the hat rnirred a divmion program, ty Sum
law. ibe nIfrndrr it ibrieafier tonink red |1 having a DWI conviction, if he or the Il again arreaaed for DWI, ha
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or the will not he eligible for diversion If convicted of Ihi« subsequent charge, the offender mult be sentenced
«a « rrprat offender

In August 19*1. Oregon enacted legislation which included « diversion program option for DWI offenders
who have not. wiitun ten years, been arrested for a DWI offense, been in a diversion program, been convicted of
a felony resulting from the operation ol a motor vehicle, and have no reportable accident associated with the
current charge Such an offender may agree with the court to be evaluated by an alcohol and drug evaluation
specialist and to participate in an education and/or treatment program Successful completion of the program
and compliance with other conditions of the diversion agreement result in the charge of DWI being dismissed.
However, an entry is made on the driving record and U maintained there for ten year*. From the beginning of
this new program on November |. IVRI.toJune 10. I19K2, 5,550 Oregonians chose the diversion option—80 to

90% of the eligible first offenders.2L

Itosier die program, a firu offender it evaluated ami determined to be either a social or a problem drinker.
Thn is accomplished through a aeries of standa/di/cd tests, elimination of the offender's criminal and driving
histories, consideration of the BAC level and police report al the time of arrest, and a structured interview with
the individual Those classified as social drinkers are referred to a level | program, which is primarily alcohol
education, surh as shon film/lecture programs Those classified as having more severe drinking problems aie
referred to a level Il program, which includes therapeutically oriented education (group or individual},
residential or outpatient therapy. Antabuse, or various combinations ol these Certainly diversion programs
whnh uy to match appropriate levels of treatment to the seriousness of the participant s alcohol abuse arc
improvements on those in which all participants are girtorrulKally sent to an alcohol education school Research
findings hy the U S Department of Transportation mdisatc that lesture oriented *DW| schools* alone do not
alfeci the hchavHv of problem drinkers ami should not be used for these persons *

DiversMwi/suprrvismn programs are no< the only, nor even the best, way lo get alcohol offenders mlo
treatment programs  Although these programs do help lo reduce court caseloads, they may produce net
reductions in benefits to uaffic safely when iheir structure permits rtpungemeni of offense records and
precludes ilic implementing of other laws which depend on the cuMencc of a conviction of DWI. Fqually
important, tl they arc structured so as to supplant the imposition of punitive unctions with known loss reduction
effectiveness, they are undesirable As the Prcsulcniial Commission on Drunk Driving noted.

Rehabilitation anJ eduration program!  thould t* provided at a supplement to other tandwnt
Education am| treatment programi ore not xubuitutri for appropriate penaltiei to be at.in *ed upon
thnie who wotaif ihe law Rather, they should be hooked upon in adjuncts lo legal andadministrative
xanrtioni, intruded to address the knowledge, attitude, and behavioral problems tluii may underlie
dnv>ng under ihr influente 1

One of the sanctions wnh known crash reduction effectiveness which it often supplanted hy
diversMin/xupervoMio programs is license suspension/revocation, iiotusscd in the following section.

Liconse Suspension/Revocation

All SO Slots ami the Distrwi ol <olumltia have statutes IM pemut driver's license muons fsus|«cnsion or
revocation) m fc impo\ed lor itrxi aml/or subsequiut ollenses  In 2b Slates, ihc*c «ku>his m ¢ mandatory. »

I" IMUi <fPi*p>an?of.'t Alo'IXO #*1 lima I'n*Wim». Prdi** #i*l Nouln ill <IKW* S»rvrd. CTuptcr wit inrgvts (a*«
1\Vai. prrparoi le» |Hr ft2>H)tfgiift [«g<«l*tivt AswmM, Ntitrsilvi /ft. U\

**Ut UIT,iW un <iNatumal Ahidud \tftty Arturn froifrti Angiat, [u?U

** fHrodrniiil Cirtiwiwttarfiuft IHurtk Mbvsn| f* ml .p 2 . . . .
Rthrbw™* Uiilrrrre* UiMfvn ‘tutprMsa’ and im**in*i» km ihr >lil(nrtM (nsfJuin an olfrras* mswu folio* m
wdn hiii||irhis twi full ditvitig |sini<|rs Ttpolli. t imjowlril Imsiov is totrunpiMhmf hy ih»
I>tm 1% Iflwifl of ihr iKffitr 11f 1f mai [l |UcV|||[IM L »hn*fti\O#lisT mii<*ijhy o*r [IMV 1n ispuair ihrif iri'H .l
Hiiwtsrr. ihr rrtmM#*n £t *ir>g #Hee*is mivesmn|<li-t #=d irijmirs ih-nllrrstri Cisuisini an ajpf*l«alien. Y'Y < Irr,
a*l. msomr t*Ms Mwnplrtr an ai»otwsl oalnnmn snlAwNraOAVM

EPEAT OFFENDERS 4

7* of these Slates, license actum. He mandatory (or fint snd subsequent offenses; in two, theyn natef)f
lix second snd subsequent offenses’*

There u evidence ihii persons whose licenses hive been suspended or revolted continue to drive. A 1950
California study found that, of driven with « impended or revolted licenie, isvo-thirds admitted 10 driving
despue the licente acuon.M

Deipne the tendency of many driven to continue driving with impended oe revoked licenses, COM.
highway ufety ejtperu coruider it lo be the mow cosi-effective couniermeajurt known at lhii timo for redudag
cruhei by drunk driving offenderl” A 1974 lludy In Oregon found lhal 50% of the driven whole boaweaa ha#
been luipended or revoke# luted Ihal during revocation they drove lew. and more carefully.*4 A 197*
California lludy found lhal repeal offenders whose licenses were suspended (12 months) or revoked (M
months), in addition to lhe usual fmet and/or jail terms, subsequently had 30% fewer enshea and convictioaa
(DWI. recklcis driving, speeding, hil/run. etc.) than repeat offenden who merely were fined and/or jailed.
These results persisted past Ihe espirslion of the suspension/revocation period.I Studies comparing Iks
effectiveness of license suspension with Ihal of treatment programs do not indicate that treatment is superior o
lhe less costly license tenons’4 Current thinking is Ihal DWI offenden should receive both treatment and
license action.**

The maiimum effectiveness of any general deterrence countermeasure is achieved by drivers perceiving an
unxcepubly high risk of being apprehended and a cerUiniy of hcing swiftly subjected lo a sanction seven
enough io be unacceptable In trtem ** These requirements also are true of ailcmpts lo deter motorista from
driving with a impended nr revoked license. Although n may be difficult lo devise ways lo increase a driver’s
risk of being apprehended for driving with a suspended or revoked license, there are slept that could be taken lo
increase the swiftness anti certainly of severe sanction fix this crime, once tpprrhended. One method being
tried is impoundment of lhe offender's vehicle A recent Washington law authorizes impoundment and tale at
public auction of vehicles whose drivers are caughi driving in violation nf a license suspension or revocation.
Wisconsin recently amended ils laws lo include a combination of Tine, jail Icon, and an additional sit montk
license suspension for such offenders and, for offenders who own llicir own vehicles, the court may ostler ihe
vehicle's indefinite impoundment.

Ways to Increase the effccuvcnesi of license actions as a drunk dtivtng deirrrcni should be eipiored
lutiher. Suies now can gam credit inward obtaining supplemental fcdcr.il highway safely funds is making
impmimImeni of license plates mandainry if a person whose license has been suspended or revoked lor a drunk
driving offense is caughi driving. Only one Slate has so far adopted such a provision, it is not yet known
whether il it effn Uve in increasing the dcimcnce benefits of license actions against DWI offenders.

-r'mll\ltinon,u Highway Traffic S.frly Ailminiilr.iKin. pw1 Vantlass fv 1-1- ondlAe /Vorlirc iiXiT 11S 106 4 17), lias.
Il\lflslﬁﬁ 11.|m 1 al, .futpriuirvt ffr.oroiioo fifrnt ON Ih* 1w ()/f*~Irr. California Depart mm of Motor VahrcUa.

” See Waller, op nr

w N Kaeitnfl ami I. Sprighi Ort/on Siady of Driver LItfnif 5viproii/Mi. I)irgon Dspulrocnl of Truuportalion. 1974.
filed in Waller, ry» ril

” 1F Hagen. "The | itkm yof LKensmg Coniroi. as , Couftl.nne.iuir lot Mulopl, DHI ffffeoders', /ov'nal of S*f*rj

kereo'rk. Vnl lil.pp 113 122ft97I1 Cued in Wglcr. np erl Amhsevtueni mnly. The Long Term TI.ffK S”tsy Impact
oi , Pilot Alcohol Almse Tre.imenl a. ui Alirmanva m Lie.nre Siopcn.iivnhy Duncl C. Culler Add MW. fenM

IC.lil.nnti 1Svpaunteninf Mow Vchntss. Apol 19141 found limit., lesiilli

" KF H.grnrl .1, The TrifHe Safely Imped of Akohol Ahuu Tic.Imrnl «, an Allem.livf lo Mrodriofy Lrcanaiag
Conlliil, , Art «deni Anotjm and Rit*ei%lU*n. Vol XI. pil 272-291 (1979). C L Pupkin. LK Li. JH Lmry. JR Siwwt,

ola) P p wilar. An Initial Fvalttaiutn of ibe North Carolina Alcohol and Drug t durohin traffic Schood (Tethruc*) Xaport.
Mi»l t|. Univrrtily of North Ctinlin# Highway Safaty Rcacarch Ceniff 119XJ). I'M  Sal/he»g. R Hauirr, ao C.L

Klirnl™in. 1 new* Rrrotaiion and AUohohim Treatment Program* foe Dahumat huffn Offende*t. Wuhmgtoo Su-#
IX|ufumoi of I.Krmxwig (|9t]) Ciict) «</WHIWF, rp ra

~hnnlirntialt'iiimniuiiannn Drunk (Hiving, op fit
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Tfeatmenl and Rehabilitation

T7* uncuont discuua! mi laxlargely have hcen punitive m ruiurc  SlIKc the early 19JIM. highwiy ufeiyt
cipcflt hive fotuved mcrfitmg attention on trying lo fm<t effativc wa>* lo ch.vige the behavior of ihe DWI
offender Incarceration keep* ihe DWI repeal offender off ihe tweet for a lime, t»i if hit or hex alcohol abate
problem hat not been revolved iai kail in tome cilcni). .tiai offender it likely in repeal ihe offenye tnooer or
iairr, after releatr Rven licente acoont. knovn in I* effective in reducing repeal offender** tubtequcnt
accMlenii for a rvnod of lime, are. in ihe lati anjlyvit, a tempnraiy remedy. At tome pomi afier licente
remtuuemeni tnmr, |«-ihjpt moti, prnhlem drinker* arc likely in repejt iheir olfente, unleu ihey have had

irraimem for alcohol (k|irnikncy.

Perhapt ihit will be ihe cate even with akohol irraimem  Although (nun bated referral program* hate
become qune citmmoo an,! accepted hy ihe ireaimrni community at an appropriate vmrce for identifying
pertont with aliohid problemt. 11 hat been difficult lo evaluate die effective!*** of iheie program*, either in
term* of highway ufeiy or overall wkiil henelii* One reccm attewneni of akoholitm treatment could only

conclude

There fi tome evidence t0 SUppPOrt the hypothesis thiit alcoholum treatment n cott beneficial The
benefiti of aleoholnm treatment. even if theyfall ihart of *hat m y be claimed, teemed to be in ticeis

of ihetolls ofprodding inch treatment »

However poorly we undertiand why people ahote akohol am) what In do to prevent or cure ihii so*iai ill.
there teem* io be Imk aliemaiivr ai lint ume 10 enonnuing retrarth and evaluation of uraimeni method*.

ol Lwvwvd Saitrt al. Ibe fffeciiteneu o+tfvnriciAkoK*It*m Jrtomem, tMf<« of T«kw k’|r Aimumrnt (= ifwanh
MM of Ow11'S Cowgmi)(M«ch iW It p **

VOIUMI 3. NUMBER? AtCOUOL.DRUGS M. ) DRIVING

BIBLIOGRAPHIC SECTION

ADSTRACTS

Abstracts arc presented within categories and ordered first hy category number, and
secondly by first author The abstracts are ihen numbered sequentially. I:., volume begin,
with a new series of .ibsit.it I numliers.

am m EmDMMOTO T Tmi

KWIC INDEX

In the Key-WoriMn'Come»i (KWIC) index each significant word of an English title of
translated title i* listed alphabetically. Each listing include, a portion of the title just
preceding and just following ihe key word To conduct a search for all citations on "BAC"
for example, the searcher should look for "BAC” and should also look for related terms such
as 'blood alcohol concentration™ to find all articles which are about this topic.

stimating posterior * BACdistribunonsforper 146
ifornia update: the battle against drinking d 11
dnsks and driving behavior. Perceived ns 152
isk and risk taking behaviour among young dr 12K
eliefs anti Repotted Behaviours of Dovers on 126
owledge, Alliludes, Beliefs and Reported Beha 126
the Development of < Blood Alcohol Concentrali 142
ey to understanding * blood alcohol levels C 101
(laie nystagmus and » blood alcohol, flare nys 137
Analyser Evidential Breath Alcohol Measuring KM

The number following the KWtC entry corresponds to the numlier of the citation and
abstract in the Abstracts section of Ihe issue

eraxxjooooorao””

AUTHOR INDEX

All authors of articles listed in the Abstracts section are listed in alphabetical order In this
section lhe number following the author s name corresponds lo the number of the citation in
the Abstracts section of the issue.
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AASAP MISDEMEANOR SERVICES
CASELOAD STATISTICS

CASELOAD SUMMARY m 5. 12M
New Cases Added 3995 I 3396
Screenings Ccrnplotod 2986 II 2683
Cases Closed 2804 I 2286
Case Krrmement Only / No Screening. . . . . .. 353 I 260
Bench Warrent Reassignment to ASAP . . . . . .. 389 II 617
Agency Reassignment by ASAP. . . . . . . . . .. 2227 II 3065

BFtCKGRCUNP _INVESTJIGAJTPNS/SQMEPI ING
DRINKER CLASSIFICATION SUMMARY:

Problem Drinker 1870 1 62.6% 1 1716 1 63.9%
PresuntJtlve problem Drinker. ... .. ... . . . ... ..., 83 II 2.7% : 78 II 2.9%
Non-Problem Drinker 923 II 30.9% : 704 II 26.2%
Unidentified 110 II 3.6% : 185 II 6.8%
eiAGE OF Iim& NTIW/SQV&L&J

Post-Sentence 2796 1 93.6% 1 2419 1 90.1%
“re-Sentence 102 II 3.4% : 150 II 5.5%
Deferred prosecution 31I 0.1% II 31I 0.1%
Suspended Impooition offtfitence 67 II 2.2% g 87 II 3.2%
Other. . 14 II 0.4% : 23 II 0.8%



AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

SOURCE OP REQUEST DOR BACKGROUND

m am FIGATION/SCREENING:
Anchorage Court.

Outside Anchorage Court.
Out-of-State......

Prosecution........

asm QE.casfi:

Municipality

IMS.
2551 I 85.4%
415 Il 13.8%
11 II 0.3%
41I 0.1%
5 i 0.1%
2069 1 69.2%
901 “ 30.1%
11 I 0.0%

[

15 1 0.5%

12M.

2179 1 81.2%
|

483 1 18.0%

|

9 1

|

0 1

|

12 1

0.3%
0.0%

0.4%

1728 } 64 4%
935 } 34.8%

01 0.0%
1
20 1 0.7%
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AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

19¢
Alcohol Information School/Education........... 8811 29.5%
Outpatient Counseling HS1 H 38.8%
Inpatient Residential Treatment............... 165I 5.6%
Alcoholics ANONYMOUS . v oo e i i i i ceeaeeans 165I 5.6%
Evaluation 634 II 21.2%
AASAP Correspondence 15 “ 0.5%
Assignment Pending Lo...... g4l 2.1%
Other 57 “ 1.9%
No Assignment ... ... . it iecaaanann 5I7f 1.9%
CASELOAD M3JITORIMS AND FOLLOW-UP ACTIVITIES;
Total Folia*-Up Reports Processed 13183
EQFcCPMPLIANCE. ACTIVITY:
Fail to Satisfy/Letter to Defendant. . . . . . 2024
Non-compliance Affidavits Prepared/.iled. . . . 2808

AASAP Court Appearnnce........cceceucn.- 261

im

I 655 1
| |
I 955 1

1
I 1711

I
1 171

[
I 666

| 12 1

111095

1 1666

|
I 2614

I 655

PAGE.O5

24 4%
35,5%
6.3%
6.3%
24 8%
0.4%
6.1%

2.2%

2.2
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AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

TOTAL CASES TERMINATED*

ASAP Completed

CLIENT CHARACTERISTICS:
Sext

Facet

Employment Statust
Employed
Unemployed

UNKNOWN - o o oo e e e e e e e e e e e e e e

1985
2143
320
341 1

2495 1
491 1

2229 1
116 1
513 |

79 |1
49 1

2034 1
780 1
172 1

11.4%

83.51
16.4%

74.6%
3.8%
17.1%
2.61

1.6%

68.1%
26.1%
5. 7%

1986
1739
412
135

2220
463

1839
135
428
182

99

1532
922
229

PAGE.O8

5.0%

82.7".
17.2%

1 68.5%

5.0%
15.9%
6.7%

3.6%

57.1%
34.3%
8.5%
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AASAP MISDEMEANOR SERVICES

CASEI-GAD STATISTICS
OIENT. CHARACTERISTICS (TKT,,

Painily Income*

*45,000 +
$40/000 - 45/000 . iiiiiii i
$35,000 - 40,000 .....iiiiiiiiiiiaaaaaa

$30,000 - 35,000

$25,000 - 30,000

$20,000 - 25,000 ..ocioiiiiiiiiaiiaaaan
$15,000 - 20,000

$10,000 - 15,000

$5,000 - 10,000

$5,000 or lees

Educationl

B
12 or GED .

College Degree . . . * . iiiieiao...

UNKNOWN & o oo e e e e e e e e e

1985

271
38

116
76
180
163
244
304
*452
369

773

564
1462

692
173

95

9.01
1.2%
3 .8%
2.5%
6.0%
5. 4%
8.1%
10.1%
15.1%
12 3%

25.8%

18.8%
48.9%

23.1%
5. 7%

3.1%

PAGE.O7

986

I 216 I  0.0%
| 27 1 1.0%

] e !l 2.3
67 1 2.4
| 143 1 5.3
1 142 1 5.21
1208 1 7,7%
| 244 1 9.0%
1 353 1 13.1%
457 | i7.0%

I
1 764 1 28 4w

I 495 1 18,4%

L |
I 1248 1 46.5%

I' 697 1 25.9%

I 1241V 4.6%

1 119 | 4.4%
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AASAP MISDEMEANOR SERVICES
CASELOAD STATISTICS

g jm Qwwmm tiijxxp -» liss im

Marital Status;
MATTIE oo 739 i 24.7% 1 664 | 24.7
Divorced e 455 1 15.2% 1 406 1 15.1%
Separated. . . . . . . . ... ....... 131 i 4_3% % 124 i 4_6%
Widowed. . ..ooeeeeaeaa . 3 1 1.1y % 18 % 0.6%
SINGle i 1552 % 51.9% 1 1391 1 51.8%
Unknown. . .. ...l 75 % 2.5% % 80 % 2.9%



AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

giENT,CHARACTERISTICS COMT, t

Oocupation

Agel

Professional, Technical ... .. .. .. .. .. .. ...
Managers, administrators................
Salas workers... ... .. ...
Clerical and kindred... .. ... ... .. ......
Craftsmen and kindred...... ... ........
Operatives, except transportation . . . .
Transport operators. ... .ocoeoiieouaaan--
Laborers, except farm ,

Farmers, farm managers.

Farm laborers, foramen.

Service workers . . . .

1985 1986

1191 3.9%1 163 1 6.0%
I I I

104 1 3.4%1 91 I 3.3%
I I 1

137 1 45%1 1111  4.1%
| | |

309 1 10.3%1 197 1 7.3%
I I I

738 1 24.7%1 616 1 22.9%
| | |

62 1 2.0%1 50 1 1.8%
| | |

981 3.2% I 511 1.9%
| |

662 i 22.1% i 543 J[ 20.2%

77 1 2.5% I 99 1 3.6%
1 1

4 0.1% 1 10 1 0.3%
i 1 1

352 1 11.7% 1 318 1 11.8%
1 1 1

324 1 10.8% 1 434 1 16.1%

151 1 5.0% j 187 1 6.9
1

1471 % 49 . 2% i 1260 1 46.9%
1

814 % 27.2% 1 799 i 29. 7%

1

230 1 7.7% 1 169 1 6.2%
1 1 I

115 1 3.8% 1 134 1 4.%
1 1 1

165 1 5.5% 1 98 1 3.6%
1 1 1

40 1 1.3% 1 36 1 1.3%
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HOMER ASAP OVERVIEW
1986 PrOGRA-1 STATISTICS

NEW CASES

Du.iny 19B6 there were 189 now casco opened; a total of 31 screenings
-ore- completed..

K HI<HAL 3:/1CES
In 1986 atout 99* of the cases ware relcrred from the District Court.

CIHAKCE WIiKkM —-tKFEFIREX) TO HAMEK A:.WP

Of the 81 *creenmcjs, 55 cases were DWI"s , and there were 26 other alcohol
related cases.

CLINVr QIARACTERISTICS

66 of the clients were male, 15 female; the highest age concentration was
between 20 and 40 year old; Caucasians accounted for 90% of the caseload.

AUxjt 90% of the referred cases were employed and nost seasonally eitployed.
47 of the cases earned 610,000 or less. 36 of the clients were single;

23 married; 17 divorced; 4 separated; 1 unknown,

SCIdIEUINC ANd DRINKER CLASSIFICATION

Screenings wore completed on 81 cases. Asoording to established procedures
51 ¢ of the screenigns were classified Problem Drinkers; 4% Presunptive
Problem Drinkers; 23% classified 14on Problem Drinkers; 22% classified

Unidentified.
EIXCAJION AND TRCAXMD7T REFERRALS

19 cases were referred to a Driver Alcohol Information School an eight hour
course; 33 Problem Drinkers were referred to Out Patient Counseling;
b were referred for In Patient Treatment; 21 referred for furthur evaluation.

CLIli:-4T MK nORINC AND FOLLOW-'J?

During 1986, 959 reports were processed from treatment agencies in monitoring
the progress oTTcaaea in treatrcnt. CVor 190 letters w*re sent to defendants

and 6" affidavits were filed.

Homer ASAP was present at 29 arraiyrunants and provided testimony at 1 court case

r» o * —— " Tl

Jut n.y the 1986 calendar year 130 cases were closed by this office.

)
Sharon Rooth
Hcexr Alcohol Safety Action t
Program Adnxnictrator
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1985 1906
Past Year Current Year
OSrITkMi DmW M
FiV 0 @Ji @ A 00 . 0 oo 219 189
SOreenirujH Canpletod.. ... . ... ... 12 a1
S5a<inimyli Tranafu red .o oioloL. 9 4
(lino Mir_tnixront Only/No Screening............ 4 e
lienrli Wjrxant Reassignment to AT>AP .......... 10 20
Agcju.7 I"oassigrununt by ASAP ... .. .. ........ ) 4
CUTJOY ClOS OO e 175 130
Aifidivits Kiled......... e 73 56
CASELOAD ACTIVITIES
Thtal Follow-Up Reports Processed............ 959 959
Written Rei»rts Filed...... ... ... ... ... ..... 13 10
Court AI>pearanCes........cccceueneennaannnnn. 47 29
letters Sent ..oouoenenenennnn.. et 160 190
classtn cation sik "apy
fitr vnings Completed” . . . "................. 132 81
Proinhtn Drinker ... ... ... ... ...... 69 41
Fr.jsu.v*ive Problen Drinker .. ... ........ 5 3
\"on-Prohlvm Drinker .. ... .. . . ... . ... 38 19
dmdontiflcd/Pending. ... . .o o..... 20 13
A > x|
ISt kuitence.. ... ... [* , - 108 59
o-Sjthst(cto L., "N« ;2 * 1H 19
120U PJOSETUTXON 0 v 0
; JjTjcrcaticn of 1jentov.u............ 0 3
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Pout. Year Current Year
icuhce or KnounsrED scsm .in:;:
——————— Court .. e 125 80
otior Tii.il Courts (AIaska) - cueeeeoeemaeennn.. ! .
LT ) 7 T o 0 0
0 0
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CLIENT CHARACTERISTICS CONT.:

Age:

Marital Status:

Married.......cc.ceeuoo...

PAGE . 13

Past Year

26
46

45

25"

26

77

Cairent Year

31

23
17
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Par.t Yeat Current Year

Cl '£fIT CHAKAC FEK1ST (CS COM. :

Ejiiily lwonu;
$45,1)00 *e. .o g 9
$40,000 ©45,:\)0. ... ciiee e 4 )
$35,000 *40.000....cceueueeeeanannn.. 4 0
$30,000 - 35,000. ... cccnenenannnn.. 1 1
$25,000 - 30.N0N..ceueneeeanenennnn. 5 5
$20,000 - 25,000 .. cuceneneaennnnns 15 9
$15,000 - 20,000 . ...cuencanenannns 16 9
$10,000 - 15,000 . .cueuennenannn.. 23 8
$5,000 - 10.000 ...enciiiiiniinan.-. 35 29
$5,000 nr less.......... 13
UNKNOWN o A

iducaticn:
U-tl

................................. 33 19

2 or, .. R eo 3L
L2t e 35 27
College Degree. ... ..o 4 5

UNKNOWN  coooesscsssssssssssssssssssssssssssssssssssssons q 5



last Year

Su j."r.a.iA™-"rausTicg

al o e, 108
PUWET s e o
R.iO-*

-»U 3 129
0

FAX AV C i ttiiiiicicie ettt ettt et ettt ee st ere e sbeesbeeaeanteere e 2

(0wl o= 1

Unknown............ 0

Ksiployrent Statu3r
120

12

AIPIOYACT .
U . Knployod ..
L o o T

Current Year

66

15

"7

68

11
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Ati= irvjLion 1"Oful/J- luevig. . ... ..
G, goxIIXn»j .o oo oL
i»ISt T m itw Nt

O.irossixindoflcrt....cocoeiiiiiieiieennns

AlcOhuli»;s AI"0."¥ "l . ... ... ..

LVoluiza-jn ..

Aisigtngnt J.WIINg .o

Ks ignr>ii»t..................... .
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I™ J"AV TIME or ASAP xJIn-3<RAJfi Past Year Y ear
CIEY MW oeee e 1985 C“ml
Stale* LW oot 70 54
Disorderly Conduct.............. 2 1
Mai. Destruction of Projxjrty.............. . .
So{ i1ltiny/Koneval of MorcJufidise........ 5 .
TrOSIMSS s 5 )
ASSNUI T s 2 9
Ar-&TT-1 Driving (Original Charge)........ 5 3
Cawvici-.vj Driving (Original Charge)........ 0 .
IWjuoftd fibcm WV I ... ... 6 .
Drow-c cli KoaCWay «ovceeie i i cie i ceceaean L 0
Di inkijici Ln Public.. ... ...... ... ..... 0 .
Others i 13 t6
Sc_) CiAl*ce ] 0 0
Minor Consulting............. ... ... ....... . 17 4
nuou IMI CTIMINAJ, CONVICTIONS
No Prior lvn ... .. .. .. . .. ....... 01 50
ijw I'rior cwj .o a.... 31 17
My srior DWIs .o . 5 9
TFircv Prior HWls ... 1 1
Hin* thlun Throe* Prior 1IWH*; . ... ..o ... .. 0 1
Irionaticn Not Available.. .. ... .. .. ..... 2 1

*7
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P.0. BOX 965
NOME, ALASKA 99762

T ComptRATOn S

NOME ALCOHOL SAFETY ACTION PROGRAM

ANNUAL REPORT

1986
Prepared by: Prepared for:
Linda Roy Matt Felix
None ASAP Coordinator Coordinator )
State Office of Alcoholism and Drug Abuse
January 1987
"5m tn| th« tvnimuniUM ol. ir«*1| Cewnril. OiwW # Chm. Cal~lh. Koyui No»m. Si- Mwhi#l,

NA~uvnlk Shlihmtrff. VtfcWioi IIntlalU tt Wile* Whiia Mountain *



