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who is in a placement other than the child’s own home under AS 47.-

10.080(b)(3), (c)(1), or (c)(3), 47.10.U2, or 47.10.230(c) if the

case is under the jurisdiction of a court in the judicial district 

served by the panel. A local panel may request a local panel in 

another judicial district to conduct a review and make a report if 

that local panel is more convenient for the child and other persons 

involved.

(b) The local panel shall review a case as required under 42 

U.S.C. 671 - 675 (P.L. 96-272) within 180 days after the day the child 

is initially removed from the child's home and every six months there­

after. A court review may be substituted for a review required under 

this subsection if the court review meets the requirements of this 

subsection.

(c) At least 30 days before it begins a review, the local panel 

shall provide written notice to the department, the child or the

child's legal representative, the child's parents, the child's guardi­

an and guardian ad litem, the Department of Law, the child's out-of- 

home care provider, and the child's Indian custodian and the des­

ignated representative of the child's Indian tribe if the case is

governed by 25 U.S.C. 1901 - 1963 (Indian Child Welfare Act) that a 

review will be conducted and that each person notified may participate 

in the review.

(d) In reviewing a case, *he local panel shall consider the case 

plan and any progress report of the department or the child's guardian 

ad litem, court records, and other information about the child and the 

c h i l d’s family. The local panel shall also provide to the following 

persons an opportunity to be interviewed by the panel in person or by 

telephone or to provide written material to the panel:

(1 ) the child whose case is being reviewed if the child is
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10 years of age or older;

(2 ) the parents, custodians, or other relatives of the

child;

(3) t h e  c h i l d ' s  o u t - o f - h o m e  care D r o v i d e r ;

(4) the child's guardian and guardian ad litem;

(5 ) the case worker or social worker assigned to the case;

(6 ) the Indian custcdian of the child and the designated 

representative of the child's Indian tribe if the case is governed by 

25 U.S.C. 1901 - 1963 (Indian Child Welfare Act); and

(7) other persons with a close personal knowledge of the

c a s e .

(e) At the discretion of the child's guardian ad litem, if the 

child whose case is being reviewed is under 10 years of age, the child 

may be present at interviews conducted under (d) of this section and

during review by the panel, or may be interviewed. At the child's

request, a child who is 10 years of age or older shall be allowed to 

be present at interviews or a review of the local panel that concerns 

the child's case unless the panel determines that the child's presence 

would be contrary to the bests interests of the child or there is 

other good cause for denying the child's request.

(f) During a review under (a) of this section, a local panel

shal 1

(1 ) decermine whether the child has a case plan designed to 

achieve placement in the least restrictive, most family-like setting 

available in close proximity to the home of the child's parents that 

is consistent with the best interests of and special needs and circum­

stances of the child;

(2 ) evaluate the continuing necessity and appropriateness

of the child's placement, the extent of the compliance with the 
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1 1| child's case plan, and the extent of progress that has been made

toward mitigating the causes that necessitated placement away from the 

child's parents;

(3) ascertain the date by which it is likely the child may 

be returned to the home or placed for adoption or legal guardianship;

(4) determine whether there has been compliance with appli­

cable provisions of 25 tt.s .C. 1901 - 1963 (Indian Child Welfare Act) 

and other applicable state and federal laws; and

(5) determine whether there has been compliance with court 

review requirements of AS +7.10.080(f) and (1) an 47.10.142(h).

(g) The local panel shall within 30 days after reviewing the 

case submit a written report to the department, the child or the 

child's legal representative, the child's parents, the child's guard­

ian and guardian ad litem, the child's out-of-home care provider, and 

the child's Indian custodian and the designated representative of the 

child's Indian tribe if the case is governed by 25 U.S.C. 1901 - 1963 

(Indian Child Welfare Act). The report must make advisory recommenda­

tions based on the best interests of the child in accordance with 

AS 47.10.082 and mist include notification of the right to request 

court review under AS 47.10.080(f). If the court has scheduled the 

case for review, the local panel shall submit its report at least 20 

days before the hearing.

(h) The local panel shall report to the state panel information 

J4 I needed by the state panel to prepare the report required under AS 47.-

10.410.

Sec. 47.10.450. COOPERATION WITH LOCAL PANELS. The department, 

Department of Lav.’, public defender, office of public advocacy, and 

court system shall cooperate with the local panels to facilitate 

timely review of plans for children whose cases are under the
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jurisdiction of the panels.

Sec. A 7.10.A 60. RECORDS; COMMUNICATIONS. (a) Notwithstanding 

AS 47.10.090, at the request of a local panel, the department, the 

child's guardian ad litem, and the court shall furnish to the local 

panel records concerning a child and the child's family who are the 

subjects of a local panel review. At the conclusion of a review, all 

copies of records provided to a local panel under this section shall 

be returned to the staff that serves the local panel or to the agency 

from which the original ccpy was obtained unless the panel members 

need the copies to prepare the reports required under AS 47.10.440(g) 

or (h) . Copies retained for preparation of the reports shall be 

returned to the staff that serves the local panel or to the originat­

ing agency upon completion of the reports. Notwithstanding AS 44.62.- 

310, records and reports of the local panel, testimony before the

local panel, and deliberations of the local panel are confidential 

under AS 47.10.090.

(b) A local panel member may noc reveal to another person a 

communication made to the member while performing the member's duties 

under AS 47.10.400 - 47.10.490 except as required under AS 47.17 or as 

required by court order for good cause shown. A panel member may

share with the state panel communications made during the panel mem­

ber's performance of official duties if the member omits identifying 

information.

(c) A local panel proceeding is not governed by AS 44.62.310.

Sec. 47.10.470. COURT REVIEW OF REPORT. (a) The court cay

consider the report of the local panel in its review under AS 47.10.- 

080(f) of the placement of a child in need of aid under AS 47.10.-

080(c)(1) or when it considers the report of the department or guard­

ian of a child in need of aid under AS 47.10.060(c)(3).
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(b) The court may refer to the local panel a case called for a 

special review under AS 67.10.080(f).

Sec. 67 .10.680. INDEMNIFICATION OF PANEL MEMBERS. A state panel 

member and a local panel member shall be indemnified by the state for 

civil liability for a negligent act or omission of the panel member 

that occurs in the performance of the member's duties under AS 67.10.- i 

600 - 67.10.690 unless the civil liability results from the panel 

member's violation of
I

(1) AS 67.10.660(b); or

(2) the oath or affirmation required under AS 67.10.620(e).

Sec. 67.10.690. DEFINITIONS. In AS 67.10.600 - 67.10.690

(1 ) "local panel" means a local citizen out-of-home care 

review panel appointed under AS 67.10.620;

(2 ) "out-of-home care provider" means an agency cr a per­

son, other than the child's legal parents, with whom the department 

has placed a child who is in the custody of the state under AS 67.10.- 

080(b)(3), (c)(1), or (c)(3), 67.10.162, or 67.10.230(c), including a 

foster parent, a relative other than a parent, a person who has peti­

tioned for adoption of the child, or a residential child care facili­

t y ;

(3) "state panel" means the Citizens' Review Panel for 

Permanency Planning established under AS 67.10.600,

* Sec. 3. AS 66.66.010(a) is amended by adding a new paragraph to read:

(17) Citizens' Review Panel for Permanency Planning under

AS 67. 10.600 -- June 30, 1996.

* Sec. 6 . AS 67.10.080(f) is amended to read:

(f) A minor found to be delinquent or a child in need of aid is

a ward of the state while committed to the department or the depart­

ment ha? the power to supervise the minor's actions. The court shall
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I

review an order made under (b) or (c)( 1 ) or (2 ) of this section an- 

nually, and may review the order more frequently to determine if 

continued placement, probation, or supervision, as it is being pro­

vided, is in the best interest of the minor and the public. If annual 

review under this subsection would arise within 90 days of the hearing 

required under (1 ) of this section, the court may postpone review 

under this subsection until the time set for the hearing. The depart-
i

ment, the minor, the minor's parents, guardian, or custodian are

entitled, when good cause is shown, to a review on application. If
I

the application is granted, the court shall afford these parties ar.c 

their counsel reasonable notice in advance of the review and hold a 

hearing where these parties and their counsel shall be afforded an 

opportunity to be heard. The minor shall be afforded the opportunity 

to be present at the review.

* Sec. j . AS 47.10.080 is amended by adding new subsections to read:

(1) Within 18 months of the date a minor is initially taken into 

custody by the department under AS 47.10.142(c) or committed to the

custody of the department under AS 47.10.080(b)(3), (c)(1), or (c)(3), 

or 47.10.230(c), the court shall hold a hearing to review the place­

ment and services provided and to determine the future status of the 

minor. The court shall make appropriate written findings, including 

findings related to the following:

(1 ) whether the child should be returned to the parent;

(2 ) whether the child shoi Id remain in out-of-home care for

a specified period;

(3) whether the child should remoin in out-of-home care on 

a permanent or long-term basis because of special needs or circum­

stances .

(m) Within 60 days after a court orders a child committed to the 
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department under (c) of this section and at a review under (f) or (1 

of this sectior, the court shall inform the parties about the local 

citizen out-of-home care review panel established under AS 47.10.420.

* Sec. 6 . AS 47.10.142 is amended by adding new subsections to read:

(g) Within 60 days after a court orders a child committed tc

the department under this section, the department shall inform the 

following persons about the local citizen out-of-home care review

_ panel established under AS 47.10.420:

(1 ) the child and the child's guardian ad litem;

(2 ) the parents or guardian of the child;

(3) the child's Indian custodian and the designated rep-

' 2A i f  /lyiresentative of the child's Indian tribe if the child's case is eov-13% / \  I
!Xy a  erne<3 t»v 25 U.S.C. 1 901 - 1963 (Indian Child Welfare Act).
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(h) VJithin 18 months after a minor is committed to the depart­

ment under this section, the court shall review the placement plan anc 

actual placement of the minor under AS 47.10.080(1).

* Sec. 7. Notwithstanding AS 47.10.400(b), enacted by sec. 2 of this 

Act, the governor shall appoint the initial members of the Citizens' Review

i Panel for Permanency Planning so that one serves a one-year term, two serve 

two-year terms, and two serve three-year terms. The initial members must 

; be persons who have training, experience, special knowledge, or a demon- 

li strated interest in the welfare of children.

* Sec. 8 . This Act takes effect July 1, 1990.

24

25

26

27

28 

29

CSHB 19(Jud



1

2

3

4

5

6

7

8

9

10
11

12

13

14

15

16

17

18

19

20

21
22

23

24

25

26

27

28

29

I

6-0133R

Original sponsor(s): REP. COLLINS, Gruenberg, Ulmer, Furnace, Hanley

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 19 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to citizen review panels for certain

children in state custody; court review of cases

relating t'-' children; establishing the Citizens'

Review Panel for Permanency Planning; and providing

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. The legislature finds that there is

a need in the state for a citizen review process for the cases of children 

in state custody who are in either foster care or other out-of-home place­

ment. The purpose of this Act is to establish a citizen review process in 

order to ensure that children do not linger unnecessarily in out-of-home 

placements, but rather that they receive the support and benefits of a

permanent home. The goal of this Act is to reunite the children with their

families by ensuring that services are available and appropriate for re­

unification, and if reunification is not in the best interests of che

child, to expeditiously place the child in a secure, permanent home.

* Sec. 2. AS 47.10 is amended by adding ew sections to read:

ARTICLE 6 . CITIZEN/ REVIEW PANEL FOR PERMANENCY PLANNING.

Sec. 47.10.400. CITIZENS’ REVIEW PANEL FOR PERMANENCY PLANNING,

(a) There is created in the Department of Administration the Citi­

zens' Review Panel for Permanency Planning. The state panel consists 

of five voting members appointed by the governor from among present 

members of local citizen review panels established under AS 47.10.420. |

The governor shall appoint at least one voting state panel member from
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each judicial district. The governor may not appoint a person who has 

committed a felony or violated AS 11.51.130 or a law with substantial­

ly similar elements. The panel also includes the following five 

nonvoting members who serve ex officio or their designees: the com­

missioner of health and social services, the director of the office of 

public advocacy, the attorney general, the public defender appointed 

under AS 18.85.030, and the chief justice of the Alaska Supreme Court.

(b) Appointed members of the state panel serve at the pleasure

of the governor for staggered terms of three years or until their

successors are appointed.

(c) The voting members of the state panel shall elect from among 

the voting members a chair who shall serve for one year. Three voting 

members of the state panel constitute a quorum for the transaction of 

business. The panel may not take official action without the affirma­

tive vote of at least three of its members.

(d) Members of the state panel are entitled to reimbursement for 

actual expenses necessary to perform their duties as state panel 

members. The reimbursement may not exceed the amount of per diem and 

expenses authorized for boards and commissions under AS 39.20.180.

(e) The state panel shall meet twice annually. Meetings may 

take place telephonically.

(f) The state panel may employ an executive director who shall 

serve at the pleasure of the state panel. The executive director 

shall employ staff as necessary to carry out the executive director's 

duties under state panel directives and to provide clerical assistance 

to local panels.

Sec. 47. 10.410. DUTIES OF THE STATE PANEL. The state panel

shall

( 1 ) by regulation adopt policies and procedures to carry 
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out its duties and to govern the performance of the duties of the 

local panels established under AS 47.10.420;

(2 ) ensure that local panel members receive the minimum 

level of training necessary to effectively carry out their duties;

(3) coordinate and review the activities of the local

panels and make recommendations to the governor on appointments to the

local panels;

(4) report annually to the legislature by the 10th day of

each regular session, concerning the activities of the state and local

panels during the previous fiscal year; the report must include the

number of cases ieviewed by each local panel, a description of the

characteristics of the children whose cases were reviewed by the 

panels, the number of children reunited with their families, the 

number of children placed in other permanent homes, and recommenda­

tions and justifications for program improvement, including recommen­

dations relating to state agencies and to the panel review system; the

report may contain other information on i_he experience of the local

panels.

Sec. 47.10.420. APPOINTMENT OF LOCAL PANELS. (a) The governor 

shall appoint for each judicial district a local citizen out-of-home 

care review panel composed of five members and two alternates who are 

residents of the judicial district. Members shall serve three-year 

terms except that when a local panel is initially appointed, two 

members shall be appointed for three-year terms, two members for 

two-year terms, and one member for a one-year term. Alternates shall 

be appointed to three-year terms.

(b) The governor shall appoint to a local panel persons who have 

training, experience, special knowledge, or a demonstrated interest in

the welfare of children. An out-of-home care provider or a person
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employed by the court system, the department, the office of public 

advocacy, the Public Defender Agency, or the Department of Law may not 

serve as a member or alternate member of a local panel. The governor 

may not appoint a person who has committed a felony or violated 

AS 11.51.130 or a law with substantially similar elements.

(c) The composition of a local panel must be reasonably repre­

sentative of the various social, economic, racial, ethnic, and cul­

tural groups of the district from which the members are appointed.

(d) If thv, state panel determines that additional local panels 

are necessary in a judicial district because of excessively large or 

complex caseloads for review or because of the demographics of cases, 

or determines that a local panel is not necessary because of a reduced 

caseload, the governor may create or dissolve a local panel. The 

governor may not reduce the number of panels in a judicial district to 

fewer than one. Appointments to a panel established under this sub­

section are governed by (a) - (c) of this section.

(e) When a person is appointed to serve on a local panel, the 

person shall swear or affirm to keep confidential all information that 

comes before the local panel except for nonidentifying case informa­

tion included in a report to the state panel, information for reports 

required under AS 47.17, or as required by court order for good cause 

shown. A local panel member may also share confidential information 

with other members of the local panel and staff who serve the local 

panel.

Sec. 47.10.430. MEETINGS; EXPENSES. (a) A local panel shall 

conduct its meetings in the judicial district in which its members 

reside.

(b) The local panel shall elect one of its members to serve as 

chair for a term of one year.



(c) A majority of the members of a local panel constitutes a 

quorum. A panel may not take official action without the affirmative 

vote of at least three of its members.

(d) A local panel member is not eligible for travel expenses, 

per diem, or other expenses for service on the local panel unless the 

state panel requires a local panel member to travel to attend a meet­

ing. If the state panel requires a local panel member to travel to 

attend a meeting, the local panel member is entitled to reimbursement 

for actual expenses incurred by the member in attending the meeting, 

except that the reimbursement may not exceed the amount of per diem 

and expenses authorized for boards and commissions under AS 39.20.180.

Sec. 47.10.440. DUTIES OF LOCAL PANEL. (a) A local panel shall 

review the case plan of each child in the custody of the department 

who is in a placement other than the child's own home under AS 47.- 

10.080(b)(3), (c)(1), or (c)(3), 47.10.142, or 47.10.230(c) if the

case is under the jurisdiction of a court in the judicial district 

served by the panel. A local panel may request a local panel in 

another judicial district to conduct a review and make a report if 

that local panel is more convenient for the child and other persons 

involved.

(b) The local panel shall review a case as required under 42 

U.S.C. 671 - 675 (P.L. 96-272) within 180 days after the day the child 

is initially removed from the child's home and every six months there­

after. A court review may be substituted for a review required under 

this subsection if the court review meets the requirements of this 

subsection.

(c) At least 30 days before it begins a review, the local panel 

shall provide written notice to the following persons that a review

will be conducted and that each person notified may participate in the
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review:

(1 ) the

(2 ) the

(3) the

(4) the

(5) the

(6 ) the

(7) if

(Indian Child Welfare Act),

(A) the child's Indian custodian; and

(B) the designated representative of the child's

Indian tribe if the tribe has intervened in the case.

(d) In reviewing a case, the local panel shall consider the case

plan and any progress report of the department or the child's guardian

ad litem, court records, and other relevant information about the 

child and the child's family. The local panel shall also provide to 

the following persons an opportunity to be interviewed by the panel in 

person or by telephone or to provide written material to the panel:

(1) the child whose case is being reviewed if the child is 

10 years of age or older;

(2 ) the parents, custodians, or o her relatives of the

child;

(3) the child's out-of-home care provider;

(4) the child's guardian;

(5) the child'i guardian ad litem;

(6 ) the case worker or social worker assigned to the case;

(7) if the case is governed by 25 U.S.C. 1901 - 1963 

(Indian Child Welfare Act),

(A) the child's Indian custodian; and 
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(B) the designated representative of the child's

Indian tribe if the tribe has intervened in the case; and

(8 ) other persons with a close personal knowledge of the

case.

(e) At the discretion of the child's guardian ad litem, if the 

child whose case is being reviewed is under 10 years of age, the child 

may be present at interviews conducted under (d) of this section and 

during review by the panel, or may be interviewed. At the child's 

request, a child who is 10 years of age or older shall be allowed tc

be present at interviews or a review of the local panel that concerns

the child's case unless the panel determines that for good cause the 

child's presence would be contrary to the best interests of the child 

or there is other good cause for denying the child's request.

(f) During a review under (a) of this section, a local panel

shall

( 1 ) determine whether the child has a case plan designed to 

achieve placement in the least restrictive, most family-like setting 

available in close proximity to the home of tie child's parents that

is consistent with the best interests of and special needs and circum­

stances of the child;

(2 ) evaluate the continuing necessity and appropriateness 

of the child's placement, the extent of the compliance with the 

child's case plan, and the extent of progress that has been made 

toward mitigating the causes that necessitated placement away from the 

child's parents;

(3) ascertain the date by which it is likely Che child may

be returned to the home or placed for adoption or legal guardianship;

(4) determine whether there has been compliance with appli­

cable provisions of 25 U.S.C. 1901 - 1963 (Indian Child Welfare Act;
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and other applicable state and federal laws; ard

(5) determine whether there has been compliance with court 

review requirements of AS 47.10.080(f) and (1) and 47.10.142(h).

(g) The local panel shall within 30 days after reviewing the 

case submit a written report to the persons listed in (c) of this 

section.

(h) The report required under (g) of this section must make 

advisory recommendations based on the best interests of tb child in 

accordance with AS 47.10.082 and must include notification of the

right to request court review under AS 47.10.080(f). If the court has

scheduled the case for review, the local panel shall submit its report 

at least 20 days before the hearing.

(i) The local panel shall report to the state panel information 

needed by the state panel to prepare the report required under AS 47.-

10.410.

Sec. 47.10.450. COOPERATION WITH STATE AND LOCAL PANELS. The 

department, Department of Law, public defender, office of public 

advocacy, and court system shall cooperate with the state panel and 

the local panels to facilitate timely review of plans for children 

whose cases are under the jurisdiction of the panels.

Sec. 47.10.460. RECORDS; COMMUNICATIONS. (a) Notwithstanding 

AS 47.10.090, at the request of a local panel, the department, the

child's guardian ad litem, and the court shall furnish to the local

panel relevant records concerning a child and the child’s family who 

are the subjects of a local panel review. Ac the conclusion of a 

review, all copies of records provided to a local panel under this 

section shall be returned to the staff that serves the local panel or 

to Che agency from which the original copy w a t obtained unless the 

panel members need the copies to prepare the reports required under 

I9(Jud) -8 -



AS 47.10.440(g) - (i). Copies retained for preparation of the reports 

shall be returned to the staff that serves the local panel or to the 

originating agency upon completion of the reports. Notwithstanding 

AS 44.62.310, records and reports of the local panel, testimony before 

the local panel, and deliberations of the local panel are confidential 

under AS 47.10.090.

(b) A local panel member may not reveal to another person, other 

than another member of the local panel or the staff serving the local 

panel, a communication made to the member while performing the mem­

ber's duties under AS 47.10.400 - 47.10.490 except as required under 

AS 47.17 or as rcqu.red by court order for good cause shown. A local 

panel member may share with the state panel communications made during 

the local panel member's performance of official duties if the local 

panel member omits identifying information.

(c) A local panel proceeding is not governed by AS 44.62.310.

Sec. 47.10.470. COURT REVIEW OF REPORT. (a) When a report is

admissible under court rules, the court may consider the report of the 

local panel in its review under AS 47.10.080(f) and at other disposi­

tion hearings other than hearings related to delinquency proceedings.

(b) The court may refer to the local panel a case called for a 

special review under AS 47.10.080(f).

fee. 47.10.480. INDEMNIFICATION OF PANEL MEMBERS. A state panel 

member and a local panel member shall be indemnified by the state for 

civil liability for a negligent act or omission of the panel member 

that occurs in the performance of the member's duties under AS 47.10.- 

400 - 47.10.490 unless the civil liability results from the panel 

member's violation of

(?) AS 47. 10.460(b)j or

(2) the oath or affirmation required under AS 47.10.420(e).
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Sec. 47.10.490. DEFINITIONS. In AS 47.10.400 - 47.10.490

(1 ) "local panel" means a local citizen out-of-home care 

review panel appointed under AS 47.10.420;

(2 ) "out-of-home care provider" means an agency or a per­

son, other than the child's legal parents, with whom the child is 

currently placed and who is in the custody of the state under AS 47.- 

10.080(b)(3), (c)(1), or (c)(3), 47.10.142, or 47.10.230(c), including 

a foster parent, a relative other than a parent, a person who has 

petitioned for adoption of the child, or a residential child care 

facility;

(3) "state panel" means the Citizens' Review Panel for 

Permanency Planning established under AS 47.10.400.

* Sec. 3. AS 44.66.010(a) is amended by adding a new paragraph to read:

(17) Citizens' Review Panel for Permanency Planning under 

AS 47.10.400 -- June 30, 1994.

* Sec. 4. AS 47.10.080(f) is amended to read:

(f) A minor found to be delinquent or a child in need of aid is 

a ward of the state while committed to the department or the depart­

ment has the power to supervise the minor's actions. The court shall 

review an order made under (b) or (c)(1) or (2 ) of this section an­

nually, and may review the order more frequently to determine if 

continued placement, probation, or supervision, as it is being pro­

vided, is in the best interest of the minor and the public. If annual 

review under this subsection would arise within 90 days of the hearing 

required under (1 ) of this section, the court may postpone review 

under this subsection until the time set for the hearing. The depart­

ment, the minor, the minor's parents, guardian, or custodian are 

entitled, when good cause is shown, to a review on application. If 

the application is granted, the court shall afford these parties and 
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their counsel reasonable notice in advance of the review and hold a 

hearing where these parties and their counsel shall be afforded an 

opportunity to be heard. The minor shall be afforded the opportunity 

to be present at the review.

* Sec. 5. AS 47.10.080 is amended by adding new subsections to read:

(1) Within 18 months after the date a child is initially taken 

into custody by the department under AS 47.10.142(c) or committed to

the custody of the department under AS 47.10.080(b)(3), (c)(1), or

(c)(3), or 47.10.230(c), the court shall hold a hearing to review the 

placement and services provided and to determine the future status of 

the minor. The court shall make appropriate written findings, includ­

ing findings related to the following:

(1 ) whether the child should be returned to the parent;

(2 ) whether the child should remain in out-of-home care for

a specified period;

(3) whether the child should remain in out-of-home care on

a permanent or long-term basis because of special needs or circum­

stances ;

(4) whether the child should be placed for adoption or 

legal guardianship.

(m) Within 60 days after the date a child is removed from the
I

child's home by the department, the department shall notify the appro­

priate local citir.en out-of-home care review panel established under 

AS 47. 10.420.

(n) Within 60 days after a court orders a child committed to the 1

department under (c) of this section and at a review under, (f) or (1 ) |

of this section, the department shall inform the parties about the

local citizen out-of-home care review panel established under AS 47.-

10.420.
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* Sec. 6 . AS 47.10.142 is amended by adding new subsections to read:

(g) Within 60 days after a court orders a child committed to 

the department under this section, the department shall inform the 

parties about the local citizen out-of-home care review panel estab­

lished under AS 47.10.420.

(h) Within 18 months after a minor is committed to the depart­

ment under this section, the court shall review the placement plan and 

actual placement of the minor under AS 47.10.080(1).

* Sec. 7. Notwithstandir3 AS 47.10.400, enacted by sec. 2 of this Act, 

the governor shall appoint the initial public members of the Citizens'

Review Panel for Permanency Planning so that one serves a one-year term,

two serve two-year terms, and two serve three-year terms. The initial

131| public members must be persons who have training, experience, special 

knowledge, or a demonstrated interest in the welfare of children.

* Sec. 8 . This Act takes effect July 1, 1990.
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STEVE COWPER, G O V E R N O R

PUBLIC DEFENDER AGENCY COO W. OTH AVENUE 
SUITE 200
ANCHORAGE. ALASKA 00501 -2000  
PHONE; (907 ) 279-7541

March 20, 1990

The Honorable Peter Goll
The Honorable Max F. Gruenberg, Jr.
House Judiciary Committee, Co-Chairmen 
Alaska State Legislature 
Box V
Juneau, AK 99811 

Re: HB20

Dear Representative Gruenberg:

The following are my comments regarding the most recent draft

of HB20.

There are two general areas which this bill treats as concerns 
procedural criminal law. The most important, from the Department of 
Law's point of view, is section four, which amends Alaska Rule of 
Evidence 404(b). The Department of Law has argued that the Alaska 
appellate courts are not liberal enough with respect to permitting the 
use of "prior bad acts" evidence against a defendant accused of criminal 
activity. The draft amendment proposed in HB20 is a radical departure 

from current law.

In advancing its position, the Department of Law relies on two 
recorded Alaska decisions, Lerchenstein v. State, 697 P.2d 312 (Alaska 
Ad d . 1985), affirmed 726 P.2d 546 (Alaska S.Ct. 1986) and Velez v.
State, 762 P.2d 1297 (Alaska App. 1P38). While it is true W t  certain 
prior bad act evidence was not allowed by the courts in each of these 
cases, a review of the applicable case law demonstrates that there is 
widespread use of this evidence against defendants in the Alaska courts. 
For every Lerchenstein case where the appellate court has ruled that the 
trial court impermissibly allowed prior bad act evidence 1n, there are 
several cases where a defendant has unsuccessfully appealed his/her 
conviction based on the prosecution's successful use of this type of 
evidence. See, for example, Adkinson v. State, 611 P.2d 528 (Alaska 
App. 1980) "(evidence regarding prior confrontation between defendant and 
trespassers admitted), Coleman v. State, 621 P.2d 869 (Alaska 19C0) 
(evidence of the circumstance of a prior rape committed by defendant was 
admitted), Doman v. State, 622 P.2d 448 (Alaska 1981) (evidence of prior 
drug use by defendant admitted), Vessel! v. State, 624 P.2d 275 (Alaska 
1981) (defendant's conduct at a store after armed robbery of another 
store admitted), Burke v. State. 624 P.2d 1240 (Alaska 1981) (evidence 
of defendant's prior sexual conduct with victim admissible in statutory 
rape case), State v. Grogan, 628 P.2d 570 (Alaska 1981) (evidence that
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defendant previously vandaliz'd an aircraft admitted), Davis v. State, 
635 P.2d 481 (Alaska App. 1982) (assaults previously committed against 
other women admitted), Bidwell v. State, 656 P.2d 592 (Alaska App. 1982) 
(evidence of a previous assault of a pharmacist and an attempt to pass a 
forged prescription admitted in a kidnapping case).

The above-cited cases are by no means a complete list of the 
reported appellate decisions. See annotations to Alaska Rule of 
Evidence 404, Alaska Rules of Court, 1990 edition. Even a complete list 
of reported appellate decisions where the Jefendant unsuccessfully 
argues that prior bad acts were admitted would represent just the tip of 
the iceberg. I believe it a fair statement that the trial courts around 
the state of Alaska regularly admit evidence of this nature against a 
defendant. The exact number of cases 1n which this is true would be 
difficult to discern as not all cases are appealed and thus reported. 
Those cases which are appealed sometimes appear as memorandum decisions, 
and thus are not published opinions.

This revision of the evidence rules is being advanced based on 
the contention that the Alaska Court of Appeals treats Alaska Rule of 
Evidence 404(b) as a rule of exclusion. The Department of Law suggests 
that the federal system interprets the rule as one of inclusion. The 
fact of the matter is there is no unanimity either within the federal 
system or among the states. Among the federal courts, the Seventh 
Circuit, the Eighth Circuit and the District of Columbia have adhered to 
what some term as the "exclusionary view" (cites omitted but available). 
The federal courts in the Third and Sixth Circuits are undecided as to 
the issue. Justice Rabinowitz, in his dissent in Lerchenstein, supra, 
appears to have found that the exclusionary rule prevails 1n most other 
jurisdictions. Lerchenstein at 550, fn.8,

Even though there is reference in appellate decisions to 
Alaska's exclusionary approach to 404(b) evidence, the case decisions 
and the evidence rule itself suggests otherwise. If Alaska strictly 
applied the rule of exclusion, prior bad act evidence would only come 1n 
against a defendant 1f 1t was relevant to "njotlve, opportunity, intent, 
preparation, plan, knowledge, identity, or absence of mistake or 
accident." Alaska Rule of Evidence 404(b)(1). It appears froni a review 
of the reported decisions 1n Alaska that our jurisdiction goes beyond 
that exclusionary view. In Patterson v. State, 732 P.2d 1102 (Alaska 
App. 1987), the Alaska Court of Appeals created the "lewd disposition" 
exception In a case involving sexual assault. See also Burke cited 
supra. The Court of Appeals in Soper v. State,~75l ^YSd 5&7 (Alaska 
App.' 1987), allowed in evidence of prior sexual assaults on members of 
an immediate family even though it did not fall within the "motive" 
exception. See also Davis v. State, 635 P.2d 481 (Alaska App. 1981) (a 
date rape case where the court allowed in evidence of prior sexual 
assaults by the defendant on similarly situated victims).

Lerchenstein and Velez cases are not representative of the 
court's unwillingness to admit prior bad act evidence. Instead they
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reflect the court's careful study and treatment of this type of 
evidence, and the nee’ for determining these issues on a case by case 
basis. While the Dep tment of Law points to the dissent of Justice 
Rabinowitz in Lerchenstein, it should be noted that six of the eight 
appellate judges/justices who have reviewed this case are in agreement 
that the 404(b) character evidence proffered by the state should not 
have been admitted.

In summary, there is no need for change in the law as to 
Alaska Rule of Evidence 404(b). The change contemplated 1n HB20, if 
enacted, will mark a radical departure from present law and will 
undoubtedly spawn considerable litigation as to these issues. The 
current proposal could open the floodgates for the use of character 
evidence to establish propensity. This would create a high potential 
for unfair prejudice in jury trials and considerably erode an 
individual's Fifth Amendment right to due process under the laws. It is 
clear from a review of the recorded case decisions in Alaska that this 
area of the law is evolving and will likely undergo continued expansion 
through the litigation process. The Rules of Evidence are highly 
technical and not easily susceptible to legislative change.

JOINDER ISSUES

HB20 also contains provisions (sections two and three) which 
would liberalize the rules concerning joint trials of defendants and the 
Joining of separate offenses I am opposed to any change in the law as 
to these joinder rules. Currently Alaska courts use the 
cross-admissibility of evidence test to determine the appropriateness of 
joinder. The suggested changes in HB20 would do away with this test. 
Eliminating the cross-admissibility test will increase the number of 
joint trials and "lumped together" separate charges in one trial.

When the rules regarding joinder are relaxed, the chances that 
unfair prejudice will occur and that the defendant will not receive a 
fair trial increases greatly. The present rules exist to ensure that 
evidence from separate cases or related to other defendants do not 
infect the process of fact-finding. Relaxing the joinder rules as to 
joint trials for separate defendants can create a situation where a 
defendant against wnom the state has a weak case can still be convicted 
through guilt by association.

As to the second joinder issue, trying separate charges 
against one defendant together because they are similar in nature, this 
lumping together can create a perception, even If the cases are weak, 
that the accused must have done something wrong. This is similar to the 
old cliche "where there 1s smoke there must be fire." Thus a jury may 
convict not because the case has been proven beyond a reasonable doubt, 
but because it seems that the person 1s generally deserving of 

punishment.
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In suirmary, relaxing the rules of joinder accomplishes very 
little except to increase the potential for unfair prejudice. While 
some judicial economy would be realized through advancement of these 
changes, it should be noted that oyer ninety percent of the cases which 

are prosecuted do not result in trials.

Based on the above comments, I urge this committee to leave 

the rules concerning joinder undisturbed.

Thank you for the opportunity to provide comment concerning 

this important bill.

mw

I
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S7LVC COWPER, GOVERNOR

REPLY ro

/ CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU. ALASKA 99811-0310  
PHONE: 1907) 4C5-342B

.. OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE. ALASKA 99S01-S993 
PHONE: (907 ) 279-7424

The Honorable Dave Donley 
Alaska State Representative 
P.O. Box V
Juneau, Alaska 99811

Re: Conspiracy Legislation/
Joinder and Severance

Dear Representative Donley:

You have asked for the Department of Law's position on 
conspiracy legislation, and requested that we advise you about the 
differences between federal and state law relating to joinder and 
severance. Finally, you asked us to provide you with specific 
suggestions for changes that could be made to the Alaska Criminal 
Rules and Rules of Evidence to make Alaska law relating to joinder 
and severance consistent with federal law.

I. Department of Law Position on Conspiracy Legislation

The Department of Law is essentially neutral on the 
question of whether conspiracy laws should be adopted in Alaska. 
Although we have no philosophical objection to the concept of 
conspiracy laws, we believe that the Alaska statutes applicable to 
criminal cases are sufficiently broad to allow the state to carry 
out its public safety responsibilities. The substantive 
differences between conspiracy and our current statutes relating 
to accomplice liability, attempt and solicitation are very minor, 
and unlikely to be significant in the vast majority of cases.

II. General Policy Considerations

A review of the Department of Law bill drafting 
historical index shows that the department has never requested that 
a conspiracy bill be prepared for introduction by the Governor. 
A iifiiiLcU consp.iT3cy law, restricted to certain majoi eixiues, was 
included in the Criminal Code Revision in 1978, but was rejected 
by the Legislature. If a conspiracy law is to be considered now, 
we believe it would be better to provide for conspiracy in cases 
such as murder or arson, as was proposed in 1978, than simply for 
drugs and prostitution as set out in the present proposal.

0JC3ILH
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Supporters of conspiracy legislation say the law would 
make it easier to break up organized drug rings because 
investigators would not be reouired to accomplish *-he difficult and 
dangerous task of deeply infiltrating a criminal organization in 
order to obtain necessary evidence. The level of proof necessary 
to establish criminal intent in the proposed conspiracy legislation 
is identical to that currently required under existing law for 
criminal responsibility based on an aiding and abetting theory. 
Deep infiltration of drug rings, or strong circumstantial evidence, 
is required in either case.

The relationship between conspiracy and immunity is 
important to consideration of he policy issues surrounding 
conspiracy legislation. A conspiracy law theoretically expands 
the pool of persons who might be charged with any given crime and, 
therefore, also expands the pool of persons who might legitimately 
claim a Fifth Amendment privilege against testifying. Thus, unless 
immunity is granted, the prosecution could be deprived of valuable 
witnesses who may have been only peripherally involved in an 
offense. At trial, such immunized witnesses are subject to an 
obvious line of cross-examination that detracts from their 
credibility.

III. Joinder and Severance

A conspiracy charge against multiple defendants in most 
other jurisdictions is efficiently handled in a single trial. In 
a recent United States Supreme Court case, Richardson v. M a r s h , 481
U.S. ___ , 95 L.Ed.2d 176, 109 S.Ct. ____ (1987), the court noted
that "joint trials play a vital role in the criminal justice 
system, accounting for almost one third of federal criminal trials 
in the past five years." However, in Alaska, separate trials are 
routinely granted. Alaska trial statistics for FY 86 reflect that 
8 out of 354 trials (2.26%) involved multiple defendants.

Although the Alaska jnd Federal Rules of Criminal 
Procedure relating to joinder, severance, and admissibility of 
evidence are substantially identical, tie rules have been 
interpreted differently by the Alaska and federal courts. In 
addition, the Alaska supreme court has concluded that our 
constitution precludes joint trials in situations where the United 
States Supreme Court has held that joint tiials are permissible 
under the federal constitution.

A. Jcinder or Ottenses - Cross Admissibility

1. Differences in State and Federal Law

Criminal Rule 8 (a) was amended by the legislature in 
1988 to provide that offenses of the same or similar character 
could be joined for trial if "it can be determined before trial
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that it is likely that evidence of one charged offense would be 
admissible to prove another charged offense." However, Criminal 
Rule 14 still vests the trial court with discretion to sever counts 
if joinder unfairly prejudices the defendant. The Alaska court of 
appeals has held that a defendant is prejudiced unless the evidence 
of the joined offenses is completely mutually cross-admissible 
(that is, the evidence of A is admissible at a trial on B and the 
evidence of B is admissible at a trial on A) . Velez v. S t a t e , 762 
P.2d 1297 (Alaska App. 1988) .

I ^al cross-admissibility is not required under federal 
law. United states v. H a r p e r , 680 F.2d 731, 734 (11th Cir.) , cert, 
d e n i e d , 459 U.S. 916, 103 S.Ct. 229, 74 L.Ed.2d 182 (1982); United 
States v. J a m a r , 561 F.2d 1103, 1107 & 1108 n .8  (4th Cir. 1977). 
This difference in interpretation means that more cases are severed 
in Alaska courts than in federal courts.

2. Proposed Amendments

Criminal Rule 14 could be amended to expressly provide 
that a showing that evidence of similar offenses i 6? not completely 
and mutually cross-admissible is insufficient, by itself, to granc 
se v erance.

Rule 14. Relief From Prejudicial Joinder
If it appears that a defendant or the 

state is unfairly prejudiced by a joinder of 
offenses or of defendants in an indictment or 
information or by such joinder for trial 
together, the court may order an election or 
separate trials of counts, grant a severance 
of defendants, or provide whatever ether relief 
justice requires. A_s owing that evidence of 
one offense would n o . » admissible during a
separate trial of e d offense, or of a
codefendant, is not of prejudice that
warrants severance. la j-uling on a motion by 
a defendant for severance the court may order 
the attorney for the state to deliver to the 
court for inspection in camera any statements 
or confessions made by the defendants which the 
state intends to introduce at the trial.

This change alone, however, will not achieve the intended 
result —  bringing Alaska law into conformity with the federal law 
—  because state and federal law differ on the admissibility of 
other evidence.

B. Joinder of Offenses - Other Bad Acts

1. Differences in State and Federal Law
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Federal Evidence Rule 404(b) and its Alaska counterpart, 
Alaska Evidence Rule 404(b), provide that evidence of prior acts 
of the defendant is not admissible to prove criminal propensity, 
but that the evidence is admissible if it is relevant to prove an 
issue in the case, such as motive or intent. The federal courts 
have adopted an "inclusionary" approach to Rule 404(b). For 
example, in United States v. M c K o y , 771 F.2d 1207, 1213-14 (9th 
Cir. 1985) , the court noted, "We permit the admission of any 
evidence of other crimes or acts relevant to an issue in the trial, 
except where the evidence proves only the defendant's criminal 
disposition. The inclusionary approach recognizes that evidence 
of other crimes may be probative on issues that are not listed 
specifically in Rule 404." (emphasis in original, citations 
o m i tted).

Alaska courts, on the other hand, treat Rule 404(b) as 
a rule of exclusion —  the evidence is presumed prejudicial and 
inadmissible even if it is relevant to an issue at trial. 
Lerchenstein v. S t a t e , 697 P . 2d 312, 315 & 318 n.2 (Alaska App. 
1985), a f f ' d , State v. L e r c h e n s t e i n , 726 F.2d 546 (1986); 
Oksoktaruk v. S t a + e , 611 P . 2d 521 , 524 (A aska 1980). In
Lerche n s t e i n , the court explained that "The exclusionary provision 
of Evidence Rule 404(b) represents the 'presumption in our law that 
the prejudicial effect of introducing a prior crime outweighs what 
probative value may exist with regard to propensity. No case by 
case balancing is permitted.'" 697 P . 2d at 315.

Since the federal courts treat the federal rule as a rule 
of inclusion, federal courts are more willing to admit evidence of 
other charged acts when weighing the probative value of the 
evidence against the danger of unfair prejudice. Alaska's 
presumption of prejudice means that our courts are less likely to 
find cross-admissibility in the first place. It also means that 
the Alaska courts are more likely to find prejudice in the absence 
of complete mutual cross-admissibility.

Moreover, the Alaska courts want evidence of other crimes 
to fit neatly into the uses specifically set forth in Evidence Rule 
404(b). If the evidence is not relevant to one of these expressly 
stated purposes, Alaska courts will generally find it inadmissible. 
This runs counter to the federal rule, quoted above, that the 
evidence is admissible for any non-propensity purpose.

2. Proposed Amendments

If the legislature wishes to expand the number of case.: 
in which similar offenses can be tried together, it should rewrite 
Evidence Rule 404(b) to specifically make it a rule of inclusion. 
It should also amend the language of the rule to make it clear that 
the non-propensity purposes listed in the rule are not all-
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inclusive and that evidence can be admitted if it is relevant to 
some other unlisted purpose. A legislative commentary to these 
changes could be adopted to provide some guidance to trial courts. 
[In Anchorage, the 1988 legislative amendment to evidence Rule 
404(b), which provides that evidence of prior bad acts is 
admissible in child physical and sexual abuse cases, has helped 
the District Attorney to defeat severance motions in the trial 
c o u r t s . ]

Evidence Rule 404
(b) Other Crimes, Wrongs, or Acts. (1)

Evidence of other crimes, wrongs, or acts is 
not admissible if the sole purpose for offering 
the evidence is to prove the character of a 
person in order to show that he acted in 
conformity therewith. It is; [MAY] , however,
[BE] admissible for other purposes, including, 
but not limited to [SUCH AS] proof of motive, 
opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or 
accident.

C. Joinder of Defendants - Joint Venture

1. Difference in State and Federal Law

The rules governing joinder of two or more defendants at 
the same trial are different than the rules for joinder of offenses 
because such joinder is governed by a different section of Criminal 
Rule 8 . Under Criminal Rules 8 (b) and 13, defendants may be tried 
together "if they are alleged to have participated in the same act 
or transaction or in the same series of acts or transactions 
constituting an offense or offenses." The major problem the state 
encounters in the application of this rule is the decision in 
Greiner v. S t a t e , 741 P . 2d 662 (Alaska App. 1987), where the court 
of appeals held that evidence that co-defendants "were willing to 
sell drugs and were well-acquainted and cooperated with each other 
in the individual sale of drugs" was insufficient to show the 
existence of a conspiracy, joint venture or common scheme or plan.

2. Proposed Amendments

The legislature could amend Criminal Rule 8 (b) to ensure 
that the court of appeals takes a broader view of the concept of 
joint venture. The commentarv* to these changes could state that 
the amendments were intended to overrule G r e i n e r , and that a tacit 
joint venture can be shown by circumstantial evidence.

Rule- 8 .
(b) Joinder of Defendants. Two or more 

defendants may be charged in the same
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indictment or information if they are alleged 
to have participated in the same act or 
transaction or in the same series of acts or 
transactions constituting an offense or 
offenses or if they are members of a joint 
criminal v e n t u r e . Such defendants may be 
charged in one or more counts together or 
separately and all of the defendants need not 
be charged in each count. The disposition of 
the indictment or informa1- Lon as to one of 
several defendants joined in the same 
indictment or information shall not affect the 
right of the state to proceed against the other 
defendants. In this rule, "joint criminal 
venture" means an express or tacit agreement 
to aid each other in accomplishing a criminal 
g o a l .

D. Joinder of Defendants - Codefendant Statements

1. Differences in State and Federal Law

The United States Supreme Court has held that in a joint 
trial the introduction of inculpatory admissions by a codefendant 
who does not take the stands violates the sixth amendment rights 
of the defendant, who is unable to cross-examine the codefendant. 
Bruton v. United S t a t e s , 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d 
476 (1968). The court had two primary reasons for the Bruton rule: 
First, the court believed that a codefendant's statements would add 
"substantial, perhaps even critical, weight to the Government's 
case in a form not subject to cross-examination" because there is 
a substantial likelihood that a jury will use the codefendant's 
admission when considering tho guilt or innocence of the defendant. 
391 U.S. at 127. Second, the court stressed that the confession 
of a codefendant is inherently unreliable ard that cross- 
examination is essential so that the truth of the codefendant's 

atements can be tested before the jury. 391 U.S. at 136.

The Bruton rule has a number of recognized exceptions. 
The Alaska court has refused to accept two important exceptions to 
Bruton recognized under federal law: the "interlocking"
confessions exception and the "redacted" confession exception. 
This difference in interpretation means that more cases are severed 
for trial in Alaska than in the federal court system.

Under the interlocking confessions exception, the Bruton 
rule is not violated where the confessions of both codefendants are 
to be introduced at the same trial and both confessions contain 
identical or factually similar admissions. The rationale for the 
exception is that the admission of a codefendant's factually 
similar statements will always be harmless where the defendant's
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own admissions are admitted at the same trial. Parker v. R a n d o l p h , 
442 U.S. 62, 72-75, 99 S.Ct. 2132, 2138-2140, 60 L.Ed.2d 713
(1979) .

In analyzing whether the interlocking confessions rule 
should be accepted in Alaska, the Alaska supreme court specifically 
considered and rejected the Parker ruling. Quick v. S t a t e , 599 
P.2d 712, 723 (Alaska 1979). The court concluded that the right 
to confrontation, as it is preserved in article I, section 11 of 
the Alaska Constitution, precludes adoption of a per se rule 
allowing the admission of interlocking confessions. 599 P . 2d at 
723-35. Because the court based its ruling on the requirements of 
the Alaska constitution, a legislative rule change would not be 
effective to overturn this aspect of the decision in Q u i c k .

The Quick court also considered, and rejected, the 
state's argument that a codefendant's confession may be introduced 
so long as reference to other codefendants is deleted, or 
"redacted." The United States Supreme Court reached a contrary 
conclusion in Richardson v. M a r s h , s u p r a : "We hold that the
Confrontation Clause is not violated by the admission of a 
nontestifying code f e n a a n t 's confession with a proper limiting 
instruction when, as here, the confession is redacted to eliminate 
not only the defendant's name, but any reference to her existence."

Although the ruling in Quick relating to redaction of
confessions is not explicitly based on the Alaska constitution, we
believe it would be difficult to legislatively mandate the result 
in R i c h a r d s o n . The resolution of each case will necessarily turn
on its facts, and given the Alaska supreme court's expressed
dislike of the use of redacted statements, the court is likely to
impose a heavy burden on the state to show that the redacted
confession did not implicate the complaining codefendant.

2. Proposed Amendments

As discussed above, we do not believe that anything short 
of an amendment to the Alaska constitution would be effective to
make federal and state law relating to use of codefendant
statements consistent.

E. Joinder cf Offenses and Defendants —  Why Do It?

The United State Supreme Court in Richardson v. Marsh 
cogently stt out the important role that joint trials piay m  the 
federal justice system:

"Joint trials play a vital role in the criminal justice 
system, accounting for almost one third of federal criminal trials 
in the past five years. Many joint trials —  for example, those 
involving large conspiracies to import and distribute illegal drugs
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-- involve a dozen or more codefendants. Confessions by one or 
more of the defendants are commonplace —  and indeed the 
probability of confession increases with the number of 
participants, since each has reduced assurance that he will be 
protected by his own silence. It would impair both the efficiency 
and the fairness of the criminal justice system to require, in all 
these cases of joint crimes where incriminating statements exist, 
that prosecutors bring separate proceedings, presenting the same 
evidence again and again, requiring victims and witnesses to repeat 
the inconvenience (and sometimes trauma) of testifying, and 
randomly favoring the last-tried defendants who have the advantage 
of knowing the prosecution's case beforehand. Joint trials 
generally serve the interest of justice by avoiding inconsistent 
verdicts and enabling more accurate assessment of relative 
culpability —  advantages which sometimes operate to the 
defendant's benefit. Even apart form these tactical
considerations, joint trials generally serve the interests of 
justice by avoiding the scandal and inequity of inconsistent 
verd-cts." 95 L.Ed.2d at 187.

The Department of Law agrees that joint trials are 
desirable in most circumsta*ces. However, the rules changes 
outlined above must be adopted before a significant number of joint 
trials can be held in Alaska. Thank you for the opportunity to 
comment on these important issues. If you have any questions, 
please let us know.

Very truly yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

Assistant Attorney General

LHO:me-56
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February 22, 1989

Co-Chair Representative Peter Goll 
House Judiciary Committee 
Alaska State Legislature 
P. 0. Box V 
Juneau, Alaska 99811

Dear Representative Goll:

It appears appropriate at this time for the state of Alaska 
and the law enforcement community to take a definitive stand 
on the issue of criminal conspiracy. We can then take our 
place with all the remaining 49 states and the federal 
government in adopting and implementing this type of 
legislation.

Those who plan with others to commit a criminal act are 
equally criminals as those who actually carry out the crime. 
Alaska needs to recognize this and take steps to enact 
enabling legislation to allow us to address the issue.

A conspiracy statute will give law enforcement a valuable 
tool in mounting an effective attack on criminals and the 
serious offenses they plan for and commit. Conspiracy 
statutes will allow law enforcement to proactively deal with 
criminal issues and not have to wait until an offense has 
occurred before stepping in and attempting to resolve the 
matter. If anguish to victims or economic loss to 
individuals can be prevented before it happens, this appears 
to be a strong argument for this type of legislation.

It would be extremely desirous to have a conspiracy statute 
for all felony offenses; however, House Bill 2 0 's addressing 
of drug trafficking and of prostitution is a definite step 
in the right direction and a good place to start.

I also feel that the concept of an affirmative defense being 
offered a potential criminal conspirator who alters course 
and changes his criminal intent is a necessary part of this 
legislation. If a person give notice to law enforcement and 
undertakes affirmative steps toward the prevention of the 
planned criminal activity this behavior should be 
recognized. By extending this defense to criminal offenders 
I feel that the concept may serve as a possible incentive 
not to carry out the commission of a planned offense.

C I T Y / B O R O U G H  O F  J U N E A U
s fe  ALASKA'S CAPITAL CITY

155 South Seward Street, Juneau. Alaska 99801
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February 22, 1989

The time has come for Alaska to have a conspiracy statute. 
It would be a necessary adjunct to effective law enforcement 
and when used with discretion and applied fairly and 
equitably will serve as a deterrent to contemplated criminal 
activity.

I support House Bill 20 and solicit your scrutiny of the 
bill based on its merits and urge in turn your support of 
the bill.

Michael S. Gelston 
Chief of Police 
Juneau Police Department 
210 Admiral Way

MSG/ps13
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A m erican Civil Liberties U nion

Alaska Civil Liberties Union -Legislative Committee-217 Second St. #204-Juneau, Alaska 99801

POSITION PAPER O N  H B  20

Alaska Civil Liberties Union opposes this legislation. In our view, it is 
an unnecessary bill, given Alaska’s extremely broad laws governing solicitation, 
attempt, and accomplice liability. It is inconceivable that conduct could be 
punished under this legislation which is nit already punishable under existing 
solicitation, attempt, and accomplice statutes.

Conspiracy laws arc disfavored because they can be and often arc used to punish 
association, rather than actual conduct which society deems to be criminal. The 
present legislation requires no overt act in order for a person to be punished as a 
criminal. Police may arrest persons on charges of conspiracy merely for 
conversing about the commission of a crime. It is not required that the persons 
actually do anything toward commission of the crime, or even that they know 
that a crime is subsequently going to be committed. As a result, what is often 
punished under conspiracy laws is the company one keeps, not the acts one 
commits. We believe that criminal liability should be imposed only if the state 
can demonstrate that a person committed some act in furtherance of a crime.
Any lesser standard opens up large areas of potential abuse by the state.

As a final example of the pitfalls of conspiracy laws, it should be remembered 
that the Smith Act and the Subversive Activities Control Act, under which 
McCarthy-itcs jailed hundreds of suspected "communists" during the 1950’s, were 
in essence conspiracy laws. Persons were convicted on the basis of association, or 
membership in, suspect organizations, without regard for whether the 
organizations actually had the power or the intention to commit subversive acts. 
While the present legislation is clearly well intended, the dangers of allowing 
authorities to punish persons merely for speech, without any clear and present 
danger of criminal acts, outweighs the marginal utility of these laws in 
combating crime. This is particularly true in Alaska, where all criminal activity 
is reachable under accomplice, attempt, and solicitation laws.



BILL NO:
CSHB 20 (Jud) DRAFT

DATE:
March 12, 1990

TITLE:
Amending Rules of Criminal 
Procedure and Evidence

CONTACT:
Gayle Horetskl 
Deputy Commissioner 
465-4322

Because of the way the appellate courts In Alaska have Interpreted Alaska's 
court rules regarding joinder and severance of defendants and charges In 
criminal trials, many more separate trials have to be held In Alaska 
criminal cases than would be required under the federal or other states' 
systems. This Is a waste of public resources, and causes additional trauma 
for the Innocent victim, who may be required to testify In two, three, or 
more trials.

Under present interpretations of Alaska's Evidence Rule 404 (b) relevant 
evidence Is withheld from the jury. Even though Alaska's Rule Is virtually 
Identical with the federal evidence rule, It has been applied much more 
restrlctlvely In Alaska.

The proposed Judiciary Committee substitute for HB 20 would address both of 
these problems by making It clear that Alaska's court rules should be 
construed in a manner that would bring them into conformity to the federal 
rules and those In other states.

The DPS strongly supports proposed CSHB 20 <Jud) In Its present form, and 
believes passage of the bill would significantly increase the efficiency of 
the criminal justice system In Alaska.

. 1 ARTHUr. ENGLISH
Commissioner



^ In s h n  (Crntrt S y stem
^ h i l r  o f  ,A h ie lu i 

OFFICE OF ADMINISTRATIVE DIRECTOR

JANALEE R. STRANDBERG
Stall Counsel

303 K Street 
Anchorage. AK 99501 

(907) 264-8228

December 7, 1989

Representative Max Gruenberg 
Representative Peter Goll 
Co-chair, House Judiciary Committee 
3111 C Street, Suite 440 
Anchorage, AK 99503

Re: House Bill 20 An Act relating to the crime of conspiracy

Dear Representative Gruenberg and Representative Goll:

Thank you r the opportunity to comment on HB 20. Although it 
appears that the bill as a whole will have minimal fiscal impact 
on the court system, we have some concerns about section (e) of 
the bill. This paragraph provides an affirmative defense when 
the defendant and the law enforcement official or informant are 
the only persons conspiring and the agreement to commit the 
offense is obtained in order to obtain evidence of the commission 
of conspiracy.

Because defendants are likely to try to link co-conspirators with 
law enforcement officers, we expect that this provision will 
extend the length of pre-trial evidentiary hearings as well as 
trials.

Sincerely

Jan Strandberg 
Staff Counsel

JS:gb
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TO: Members of the House Judiciary Committee

FROM: Representative Dave Donley

RE: House Bill 20, Creating the Crime of Conspiracy

I would appreciate your support of House Bill 20, the legislation 
before you in committee today. This legislation would create the 
the Crime of Conspiracy.

This legislation is strongly endorsed by law enforcement officials 
and community groups across the state. Among those that support 
this legislations are: Alaska Police Chiefs Association, Alaska
Police Officers Association, the Municipality of Anchorage,
Anchorage Crime Commission, Fairbanks Police Department, Anchorage 
Police Department, Valdez Police Department, Soldotna 
Police Department, Anchorage Chamber of Commerce, Spenard Action 
Committee and Victims for Justice.

Alaska has the distinction of being the only state without a 
conspiracy statute on the books. I feel that this should be 
corrected. This legislation would give our law enforcement officers 
an essential tool in fighting crime in many of our neighborhoods.
It would allow the prosecution of persons who mastermind and finance 
criminal drug and prostitution activities which are presently 
insulated from prosecution under current law.

I would appreciate your support of this legislation. Thank you.

□ 1*0  l l l ) \  V, | l ‘N E A l\ ALASKA W KU  »<90“ -HA JSV2 L \ \

JI M  A fO I  H l I 
(HiKitiji I V '. i. iii Ionian Uif.u^li M ill
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April 25, 1989

M E M O R A N D U M

TO: Representative Max Gruenberg, Co-Chair
Judiciary Committee

Representative Peter Goll, Co-Chair 
Judiciary Committee

FROM: Representative Dave Donley

RE: Scheduling HB 20

I would like to request that you schedule House Bill 20, "an act 
relating to the crime of conspiracy to commit murder and to deliver 
certain controlled substances," for a hearing at your earliest 
convenience.

Alaska is the only state without a onspiracy law. House Bill 20 
will create such a conspiracy law directed against the crimes of 
murder and the delivery of controlled substances. Under existing 
law, our law enforcement officials have great difficulty in pursuing 
organizers and financial backers for these crimes. Using a 
conspiracy law, police officers can effectively pursue a person who 
has conspired to commit a crime and has taken further steps toward 
completion of the offense. This bill will allow police officers to 
anprehend those who insulate themselves from direct involvement but 
~re nevertheless the backbone of such criminal activities.

This legislation has been supported by the Alaska Chiefs of Police 
Association and the Anchorage Chamber of Commerce Crime Commission. 
If you have any questions, please don't hesitate to contact me or my 
aide, Diana Rhoades.

Thank you for your cooperation.

CHAIRMANI A M  H i A S H  ( O .M M f.R C E  C O M M IT T E E  
MEMBER

VIATI: AFFAIRS COMMII7I.SU F A ! I H .  E i n ' C A T I O S  A N D  V X . I A L  S E R V IC E S  I O M M r i mH O F A i s t . a n d  r a n  a i s g  s i  m  u M .M r r mIlN 'A N l F R C I X .F r  SCIW  D M M m t f  M  I T  O F  C O M M  F R O .  A N D  E C O N O M IC  D F A 'F IO I 'M E N T

Jl'NEAl' Oi l 11 1 rUunng IfpiUrnc Scuiitn)
I 'D  ISON V. IL’N KAl’. .AI ANKA 9 9 8 11 • PKPt 4<»5 A8*>2
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Crime Commission Legislation
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^CrimlnftllaMflgq of Mftrijum ! , . •
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The Com m ission continues to support legislation recrlmlnalizlng m arijuana, 
particularly passage of SB 18 which is now In the House during this second. , 
session of the Legislature. We hold firm and  will not compromise on th is5"*** **" ** 
Bill.

F in g e rp rin tin g  o f  M inors ;• v  -
The Crime Commission supports the am endm ents to A.S. 47.10.097 
pertaining to Fingerprinting of Minors recen tly  enacted by the Legislature. 
This A laska S tatu te  actually limits the ability of our law enforcement officials 
to en ter fingerprints into the Alaska A utom ated Fingerprint System.

*• *■.

The Crime Com m issions proposed am endm ents would reinforce the ability 
to photograph and fingerprint all Juveniles w ith  entry Into the Alaska 
Autom ated F ingerprint System.

This bill Is being Introduced by Representative Ramona Bam es and C.E. 
Sw ackham m er during the second half of the cu rren t legislative session.

s ta te  Conspiracy Law

State d rug  enforcem ent efforts are ham pered by Alaska’s unique absence of 
a  conspiracy sta tu te . The Conspiracy bill h a s  been modeled after a nationally 
recognized model act and has been Improved to add more safeguards against 
any police or prosecutor abuse. The proposed bill is limited to felony 
crimes related to drug trafficking and prom otion of prostitution and 
specifically ta rgets crime kingpins.

The Conspiracy bill, HB 20, has been carried over from the first half of this 
Legislative s e s s i o n . _________________________________

Seizure and Forfeiture of Property

The Anchorage Crime Commission supports the passage of a bill entitled, 
“An Act relating to seizure and forfeiture of property in cases involving

437 E Street, Suite 300, Anchorage, Alaska 99501-2365 ( 907) 272-2401 FAX 1907) 272-4117
Founded 1915



controlled substances, and alcoholic beverage control laws".

This legislation will add an  adm inistrative procedure to s ta te  law that will 
allow both the state and m unicipalities to conduct an  adm inistrative 
proceeding In order to declare seized property forfeited. This was 
Introduced In the first half of this cu rren tsession  by S enator Arllss 
Sturgulewskl. She is continuing to work out technical problem s with the 
Attorney General and Law Enforcement Officials.

"s “ ^ i »* t * •
Sexual Misconduct Bin ' * v - V ~  i-.#" * •

• * •\
The Anchorage Crime Com mission supports the bill en titled  “An Act '  
relating to sexual offenses against children" th is bill is designed to protect 
s tu d en ts  over the age of consent b u t still attending secondary school, from 
sexual abuse and m isconduct while under the care of o u r school system.
- •• *■. ,t' > -'<*%■ ..vT5**.--vwP ' $ ■ - • - ■

Currently, sta te law does no t protect children over 16 years and under 18 
years of age from sexual abuse and misconduct while attending secondary 
school. • . .  . - • ;

. » • i*
th is  bill will be introduced by Representative Loren Leman.

D r  j?-Free School Zones
• • *

A bill establishing drug-free zones around our state’s schools will be 
introduced by Senator J a n  Faiks. The drug-free school zone concept raises 
the  penalties for the possession and sale of drugs In the  area around schools.

9

The proposed bill would make it a  class A felony (up to 20 years 
/$ 5 0 ,000.00 fine) for any person to deliver, or possess w ith the in tent to 
deliver, any kind of illegal d rug  within 1000 feet of a  school, or on a school 
bus. In addition, it m akes possession of illegal drugs w ithout the Intent to 
deliver a  more serious crime when the drugs are possessed w ithin 1000 
feet of a  school, or on a  school bus. Penalties depend on w hat kind of drug 
Is possessed. Finally, the bill would require the state and  municipalities to 
post street signs around each school declaring the area  to be a "Drug-Free 
School Zone"
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ANCHORAGE POLICE DEPARTMENT
4501 SOUTH BRAQAW STREET • ANCHORAGE, ALASKA 93507-1609 

TELEPHONE (907) 786-8500
TONY KNOWLE3 

MAYOR
RONALD L OTTE 
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April 23, 1987

Representative Dave Donley 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

RE: CS IIB 28 Prostitution Penalties
HB 30 Conspiracy

Dear Representative Donley,

It is oy understanding that CS HB 28 and HB 30 will be discussed 
in hearings on April 24, 1987.

I continue to support these bills, as I did during the Alaska 
Association Chiefs of Police teleconference in January.

If I can be of any further assistance please do not hesitate to 
contact ne.

Chief of Police

RLOldl
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Alaska Association Chiefs of Police
625 C  Strsst • Anchorage, Alaike 99501

April 23, 1987

Representative Dave Donley 
Alaska Stats legislature 

Pouch V (MS 3100)
Juneau, Alaaka 99811

RE: CS HB 28 Prostitution Penalties
HB 30 Conspiracy

Dear Representative Donley,

During the January 1987 meeting of the Alaaka Association Chiefa 
of Police, the Association expressed support for CS HB 28. I 

wanted you to know that we continue to support the bill as 1 
understand it has been scheduled for a hearing on April 24, 1987.

Ac the January meeting we also identified four legislative 
priorities for this session. The m m b e r  two priority for the 

Association was and continues to be HB 30, the Conspiracy Bill.
I understand that it too is scheduled for a hearing in the near 

future and I wanted to assure you of our continued support.

Sincerely,

Byi Dal Smith, Vice President

Deputy Chief, Anchorage Police Department



-  -  w

• ...    • • •.wiiiw.WiMuiiwiuiiiiMtfiMUOUtfimouiiti’.:;;

   . iW&v:ti£i!ia!WL .teilVltJSi .!»&. Mild iibv.:.\..ftv.v.y.:.iĉ:,:w

M M '
8 7  0 9 : 2 2  LIO - FAIRBAhKS

POLICE DEPARTMENT
CITY OF FAIRBANKS

696 TrH AVENUE 
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April 22, 1987

M

The Honorable Dave Donley 
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Ref: HB 30

Dear Representative Donley:

I am in total agreement with the Alaska Association of Chiefs 
of Police and the Alaska Peace Officers Association in their 
support of House Bill Mo. 30, relating to the crime of co n­
spiracy. I am certain that I can speak for all commissioned 
members of the Fairbanks Police Department, who strongly 
endorse the concept that a person who plans the commission of 
a crime by another person is also criminally liable for such 
actions. Even though this bill is limited to crimes related 
to controlled substances, prostitution, and promotion of 
prostitution, I believe that it can be amended in future 
legislative sessions to include all felony statutes.

On behalf of the Fairbanks Police Department and the citizens 
we serve, I send ray support and appreciation for passage of 
this Bill.
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Alaska Association Chiefs of Police
625 C  Street • Anchorage, Alaska 99501

February 4, 1987

Representative Dave Donley 

Alaska House o£ Representatives 
P.O. Box V 
Juneau, AK 99811

Dear Representative Donley,

I wish to thank you for allowing members of the Chiefs Association to 

address legislative issues via teleconference on January 30, 1987.

I believe your teleconference with the membership is a first. We look 
forward to providing input based on a professional law enforcement 

perspective us issues arise.

As was apparent fxom»£he testimony by AACOP members we wholeheartedly 

support HB28 ano^SS^gj ^

If 1 or any of the membership can be of assistance in the future 

please don't hesitate to call.

Again, thank you for allowing us to participate in the legislative 

process.

Sincerely,

Patrick M. Shely, President 

Chief, Valdez Police Department

By: Dei Smith, Vice President
Deputy Chief, Anchorage Police Department
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Anchorage Chamber of Commerce 
Crime Commission

April 20/ 1987

Representative John Sund 
Chairman/ House Judiciary Committee 
Alaska House of Representatives 
Pouch V
Juneau, Alaska 99811 

RE: HB 30
An Act Relating to the Crime of Conspiracy 

Dear Representative Sund:

The Anchorage Crime Commission endorsed the 
referenced legislation and also identified it as 
one of its priority legislative items.

Although Alaska presently has an aiding and 
abetting statute, the passage of a conspiracy 
statute would provide an additional tool to law 
enforcement. The requirements under the 
conspiracy statute are not as stringent as those 
of the aiding and abetting statute. Prosecution 
results on the federal level indicate that the use 
of a conspiracy statute is more efficient as well 
as cost effective inasmuch as separate trials as 
required by the aiding and abetting statute are 
eliminated, therefore, defendants may be charged 
and tried as a group.

Therefore, since this bill is currently being 
retained for review by the Judiciary committee 
which you chair, your prompt reevaluation of this 
matter and presentation for committee and House 
review, would not only provide the State with an 
element of the judicial system aligned with other

A Comm ittee o f  the 
Anchorage d u m b e r  
o f  Commerce

4l5FScrcet 
Anchorage AK99501 
(907 )272 -2401
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Representative John Sund 
April 20, 1987 
Page Two

states and federal laws, but also with a very cost 
conscious procedure benefitting the citizens of 
the State of Alaska.

Sincerely,

IlU kV /JkU  \-  • I1 C A II6 C
Chairman

c: Representative Dave Donley
House Judiciary Committee Members
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• The Unnecessary Crime of Conspiracy

Phillip E. Johnson*

The literature on the subject of criminal conspiracy reflects a sort 
: of rough consensus. Conspiracy, it is cncrally said, is a necessary

doctrine in some respects, but also one that is overbroad and invites 
abuse. Conspiracy has been thought to be'necessary for one or both 
of two reasons. First, it is said that a separate offense of conspiracy 
is useful to supplement the generally restrictive law of attempts. Plot­
ters who arc arrested before they can carry out their dangerous schemes 
may be convicted of conspiracy even though they did not go far enough 
towards completion of their criminal plan to be guilty of attempt.1 
Second, conspiracy is said to be a vital legal weapon in the prosecu­
tion of "organized crime," however defined.2 As Mr. Justice Jackson 
put it, "the basic conspiracy principle has some place in modern crimi­
nal law, because to unite, back of a criminal purpose, the strength, op-

•  Professor of Ij w , University o f California. Berkeley. A.B.. H arvard U ni­
versity. J961; J O .  University of Chicago. 1965.

1. The most cogent statement o f this point i> in Note, 14 U. o r  T oron to  
F a c u lty  o r  Law R tv. J6. 61-62 (1956): “Since we are fettered by an unrealistic 
law of criminal attempts, ivcrbalanced in favour of cM cmal acts, awaiting the lit 
match o r the cocked and aimed pistol, the law of crim inal conspiracy has been em ­
ployed to  fill the g a p "  See a lio  M onti. Pin a l  Co de  I 5 0 ) ,  C om m ent a t 96-97 
(Tent. D raft N o 10, I960); I N a i 'l C o m m 'n  o n  RtroRM  o r  F i h i i u l  C r im in a l  
L aws, W orking  P a p m s  >97 ( I 9 ’0 )  [hereinafter ciled a t W o r k in g  P aPIRS]; Note. 
The Conspiracy D ilem m a: Pioseculion o f  G roup Crimes o r  P rotection o f  In J iiii lu n l 
Defendants, 62 H a r v .  L. R tv . 276. 2 8 )8 4  (1941).

2. A presidential commission hat declared that new substantive crim inal laws 
are not needed to  com bat orga. red crime, because " tt|h e  laws of conspiracy have 
provided an effeciiAc substantive tool w ith wbich In confront the crim inal groups.*' 
p R ts io tM T  s C o m m ’n  o n  L a w  E N ro R C isu sr am> A-*>MiN»rt r a t i o n  o r l im r c e .  T r u  
C u u i n c i  o r  C rim i in  a F m i S o c ii ty  200 (1967). In p icpanng  a new Federal 
Crim inal Code, the N ational Commission on  Reform  of Federal Crim inal Laws con ­
sidered conspiracy as part of the geneial problem of dealing w ith organized crime. 
See I W o r u n g  pArtRS, supra note I, a t )8 I .
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The other major line of criticism stresses the dangers that con­

spiracy law raises for first amendment freedoms. Prosecutions of po­
litical dissidents, including labor organizers,8 Communist Party lead­
ers,* and contemporary radicals,'0 typically have been conspiracy pros­
ecutions. The law of conspiracy is intended, after all, to make it easier 
'o impose criminal punishment on members, of groups that plot forbid­
den activity. Insofar as it accomplishes this end, it unavoidably in­
creases the likelihood that persons will be punished for what they say 
rather tha.i for what they do, or for associating with others who arc 
bund culpable. Critics who arc alarmed at the resulting threat to 
recdom of speech and freedom of association typically have proposed 
ww constitutional doctrines derived from the first amendment to cur- 
ail the use of conspiracy charges in eases having some “political” 
Icmcnt."

Unfortunately, the proposals for. legislative or constitutional rc- 
‘ofms of conspiracy law arc .inadequate. It will not do simply to 
eform conspiracy legislatively by removing; its most .widely deplored 
ivcrcxtcnsions, or to reform it judicially by engrafting new doctrines 
'crivcd from the first amendment. Such measures arc appropriate for 
mproving a doctrine that is basically sound, but in need of some ad- 
•istmcnt at the edges. The law of criminal conspiracy is not basically 
ound. It should be abolished, not reformed.

The central fault of conspiracy law and the reason why any lim­
bed reform is bound to be inadequate can be briefly stated.* What 
conspiracy adds to the law is simply confusion, and the confusion is in­
dent in the nature of the doctrine. The confusion stems from the 
set that conspiracy is not only a substantive inchoate crime in itself, 
!>it the touchstone for invoking several independent procedural and 
Substantive doctrines. W e  ask whether a defendant agreed with an­
other person to commit a crime initially for the purpose of determining 
whether he may be convicted of the offense of conspiracy even when 
tHe crime itself has not yet been committed. If the answer to that 
j/jestion is in the affirmative, however, we find that we have also an-

nircd crim e provisions **.»* Profe**or Robert Ulakcly of Noire Dame Law School,
*w C hief Counsel io the Subcomm ittee on C rim inal Laws and Procedures

X. The application of crim inal conspiracy Ians to combinations nf ssorkingmen 
kins to  raise their ss.iRe* o r improve their working conditions is discussed at some 

i p h  in Sayre, C rim ina l C on ip iiacy , 35 I l i tV . I. Ki v. V i l  {1922).
9. See. ex . Dennis v. United State*. 341 U S. '494 (1931); Vale* v. United 

-tc«. 334 U.S. 298 ( > 9 'T).
10, The most famou* c*am p!et are  U nited State* v. Spock, 416 F  2d 165 (1st 

r. 1969); U nited State* v. Dell.ncer, 472 F  2d 140. <7ih Cir. 1972).
I f . .  J i r .  r . ( „  Spsxk v. United State*. 416 F .2 J 165. 18492 (l» t C ir. I'»69) (C of- 

•, i . ,  ditvenlinc in p a r t) ; F ilsaroff. C a ru p llu c ?  um l ih r  F ia t  Ameinliveiil, 121 U. I’*. 
R tv . 189 (1 9 7 2 ); N olc, C om pn a iy  am i ih r  H III .In ltn iltm n t, 79 YU.I I ). S72 , 
*70).
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swered a number of other questions that would otherwise have to be 
' considered independently. Where there is evidence of conspiracy, the 
defendant may be tried, jointly,with his criminal partners and possibly 
with many other persons whom he has never met or seen, the joint triad 
may be held in a place he may never have visited, and hearsay state­
ments of other alleged members of the conspiracy may be used to 
prove his guilt. Furthermore, a defendant who is found guilty of con­
spiracy is subject to enhanced punishment and may also be found 
guilty of any crime committed in furtherance of the conspiracy, 
whether or not he knew about the crime or aided in its commission.. ' 

Each of these issues involve*- a separate substantive or procedural 
area of the criminal law of. considerable importance and complexity. 
The essential vice of conspiracy is that if inevitably distracts the courts 
from the policy questions or balancing of interests that ought to govern 
the decision of specific legal issues and leads them instead to decide 
those issues by reference to the conceptual framework of conspiracy. 
Instead of asking whether public policy or the interests of the parties 
requires a particular holding, the courts arc led instead to consider 
whether the theory of conspiracy is broad enough to permit it..' What 
is wrong with conspiracy, in other words, is much more basic than the 
overbrcadth of a few rules. The problem is not with particular results, 
but with the use of a single abstract concept to decide numerous ques­
tions that deserve separate consideration in light of the various interests 
and policies they involve.

Although it is true that the confusion that conspiracy introduces 
into the law has an overall tendency to benefit the prosecution, some­
times it has the opposite effect. Occasionally, use of a conspiracy 
charge converts a relatively simple case into a monstrosity of concep­
tual complexity, giving the defense substantial grounds for an appeal. 
Furthermore, eliminating the substantive crime of conspiracy would 
not necessarily require the elimination of all the procedural rules 
that are now associated with it: at most it would require only that the 
rules be reconsidered on their own merits. In fact, many of these pro­
cedural rules arc even now applicable in all criminal cases, whether 
conspiracy is charged or not. '1

The pages that follow will discuss the many roles of conspiracy in 
the criminal law13 and will argue that each of the problems with which .

t2 . N ot all the difficulties posed by [the procedural-rules associated with 
conspiracy) are intrinsic to  conspiracy as an offense, however much it is be­
lieved by prosecutors that it is by virtue of indictm ent for conspiracy that 
the advantages are pained. ‘Hie same rules as 'to  joinder and venue. the same 
rules o f evidence, will norm ally apply although the prosecution is for sub­
stantive offenses, in which joint complicity is charged.

M o m  t. I’rNAU C o d e  5 5.03, C om m ent at 9S  (T ent D raft No. 10, | ‘>mM,
13. This Article does not attem pt to discuss the role o f conspiracy in civil law 

or in .miitnisl lasv. Although violation of 'lie M iennan Antitrust Act may he a mis-
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conspiracy purports to deal could better be resolved by reference to 
other doctrines and principles. Conspiracy became the monster it now 
is by a process of judicial improvisation. Whatever may have been the 
justification for this patchwork process, the problems it meant to rem­
edy can now be resolved by more specific doctrines with a firmer basis 
in policy. Hence it is particularly disappointing that the proposed 
Federal Criminal Code, like its predecessor the Model Penal Code, 
retains a general conspiracy doctrine. Both codes make an attempt at 
reform,14 but one may doubt whether these efforts will accomplish 
very much. The reforms touch mainly upon matters that are of little 
importance,' .while the major sources of - abuse are. left untouched. 
Moreover,- the history of conspiracy to date, which -is one of almost 
constant expansion,15 gives little reason to hope that any partial re­
trenchment will be lasting.

An analysis of conspiracy divides naturally into two parts: con­
spiracy as a set of substantive rules, and conspiracy as a set of pro­
cedural rules. The procedural rules associated with conspiracy doc­
trine are probably more important as a practical matter, although they 
purport to be no more than adjuncts to the substantive rules. Most 
of the theoretical discussion of conspiracy and most of the attempts to 
defend the doctrine, however, center upon-the substantive rules.

The following discussion will concern itself primarily with federal 
law, although the arguments are equally relevant to questions of state 
law. Conspiracy prosecutions arc especially prevalent in the federal 
courts, and most of the leading appellate cases are federal cases. In 
addition, the complete revision of the Federal Criminal Code now in 
progress offers an unusual opportunity to reappraise a basic doctrine 
that is no longer either necessary or desirable.

I.

T h e  S u b s t a n t i v e  D o c t r i n e s  o f  C o n s p ir a c y

The existing law of conspiracy contains several distinct substantive 
doctrines. Conspiracy is an inchoate crime, supplementing the law of

demeanor. 15 U.S.C. 5 2 (1970), a complete discussion of Ihe broad questions of 
economic and social policy peculiar t'o antitrust law is beyond the scope of an a n id e  
on criminul conspiracy. See Developments, supra  note 5, at 1000-03. ;

14. The degree to which the proposed 'Federal Criminal Code rejects the re­
forms proposed in the Model Penal Code in favor of existing conspiracy laws is d is­
cussed in fia  in note 25 and in text accompanying notes 35-J7. 46-52. 59-63, SI-S2, 
98 103. and 107-111.

15. As Mr. Justice Jackson stated, borrowing from C ardoro, the history of con­
spiracy exemplifies the "tendency of a principle to expand itself to the limits of its 
logic.” krulcwitch v. United States, 336 U.S. 440, 445 (I 'U V l (Jackson. J., con­
curring)

rrxv
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attempt where more than-one person rs involved in plotting or prepar-- 
irig a crime. One is guilty of conspiring to commit a particular crime 
if, with the intention or purpose of furthering its commission,he 
agrees17 with some other person to commit it.15 Some jurisdictions re­
quire in addition that one or more of the conspirators have performed 
some overt act in furtherance of the criminal agreement, but this addi­
tional requirement adds little. Practically any act will do, including

16. Considerable 'support exists in the case law for. the proposition that the 
intent must be "corrupt” o r "vvjongful," i.e., that good' motives o r ignorance of the 
law might be a 'd e fen se  even if the object of the agreem ent were criminal. Set '
People v. Powell, 63 N.Y. 88, 92 (1875); Commonwealth v. Bcncsch, 29 0  Mass. 12?.
135. 194 N.E. 905. 910 (1935); Landcn v. United Stale's, 299 F. 75, 7S-79 (6th Cir. « 
1924); W. L vF ave *  A. Sc o t t , C r i m i n a l  L vv\ § 61, at 46S-470 (1972). The de­
gree to which this so-called "corrupt n.ohvv or "Powell doctrine" has won accept­
ance in the federal courts is uncertain. Judge I.earned Hand rejected it in a dictum.
Mack v, United Slates, IJ2 F .2J 290, 2l|2 (2d Cir. 1940). The Supreme Court has
not decided the question. Both the Model Penal Code and the proposed Federal 
Criminal Code reject it. Mot)El. P e n a l  Coon 5 5.03.( 1 ) . ( Proposed Official Drain 
1962): M o d e l  P e n a l  C ooe  § 5 03. Comment at 113-16 (T ent D raft N o. 10. I960);' 
C o m m i t t e e  P r i n t , supia note 7, at § l-2A 5(a); 1 W o r k in g  P v pe rs , s u p ra note 7. 
at 3S7-39.

17. The case law has not been successful in rigorously defining the nature of 
the forbidden "agreement." Mr. Justice Jackson claimed that “Itjltc modern crime of 
conspiracy is so vague that it almost defies definition." Krulcvvitch v. United Mates,
336 U.S. 440. 446 (1949) (Jackson, J., concurring). See f ’cncrtilly Developments, 
supra note 5, at 925-35. Because the existence of the .agreement need not be proved 
directly, but may be implied from proof of concerted action by the defendants, it 
might be more accurate to define the crime in terms of adherence to  a  joint criminal 
venture rather than agreement to commit a crime. Hence Mr. Justice Holmes defined 
a conspiracy as "a partnership in criminal purposes." United States v. Kissel. 218 
U.S. 601, 608 (1910). The proposed Federal Criminal Code defines conspiracy as 
follows: ■ ' _.

A  person is guilty of criminal conspiracy if he knowingly agrees with one :
o r more persons to enter into a relationship  having as its objective o r ob­
jectives to engage in o r cause the performance of conduct constituting, in fact, 
one or more crimes, and he or one or more of such persons engages in or 
causes the performance o f conduct to effect an objective or objectives of the 
relationship.

C o m m i t t e e  P r i n t , supra  note 7. at 5 l-2A 5(a) (emphasis added). The requirement 
Of an agreement here is superfluous; it adds nothing to the concept of knowingly en- ;
terint; into a relationship. j

18. Because an aeieciricnt requires at least two persons, the case law has en- ;
forced a-requirem ent of “plurality." Under this requirement. .1 could not be convicteJ t
of conspiring with II if II  for some reason could not he cons ietcd of conspiring with .4. |
F o r example.-if H rncicly pictended to- ay ice, never intending to carry ou t the crimi- ;
nal venture, then A had to- be acquitted, however venous Ins own intent. See De­
velopments, m pn i note 5, at 926; W. LiF.vvt: & A. Sc o t t , C r i m i n v i . L a w  ? 62. at 
4 SS-44 ( |u 7 2 ) , Both the Model Penal Code and the proposed Federal Crim inal Code 
reject ihc plurality rcquiicnient. M o d e l  PiNvt, Conn § 5.04 (Proposed Official Draft, t
1962); C o m m i t t e e . P r i n t , \up ia  note 7. at ) l-2 \ <( b ) .  Rejection of the plurality * ^ I
uqiiiienicnt can be justified on the ground lit.it it is irrelevant to the cu lp d 'd itv  of A ■'
that It lias -ome defense j h c u I i . i i  to himself. .Iihou -li u is uume in |,n ,| the law re- 
fm m eis liking the pvisriion that li.d'ililv loi con*pu.i,v under evisimg law is not broad |

a ■
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seemingly innocent conduct that carries the conspiracy no closer to ac­
complishing its object than the agreement itself. Moreover, an act by 
one alleged conspirator suffices for all.”

Conspiracy is also a device for expanding the substantive criminal 
law and for enhancing punishment. In theory, at least, the object of a 
conspiracy need not be a crime: it is criminal to conspire to commit a 
civil wrong, or to do anything else that is immoral or dangerous to the 
public health and safety.” Even where the object of the agreement 
is criminal, the penalty for conspiracy may be higher than the penalty 
for the. completed crime; for instance in some jurisdictions conspiracy 
to commit a misdemeanor is a felony.21 • Furthermore, -if conspirators 
actually carry out the crime they agree to commit, they may be con­
victed and sentenced for both the conspiracy and for the substantive 
crime.22 All these rules arc said to be based on the theory’ that com­
binations of wrongdoers arc more dangerous than individual offend­
ers. Hence, the argument goes, wrongful conduct by such combina­
tions should be criminally punished even when the same acts would be 
excused if performed by an individual; likewise, group criminal con­
duct calls for enhanced punishment.22

Finally, conspiracy provides a means of expanding the law of 
complicity in crime. It is difficult to convict leaders of organized

enough.
19. Developments, supra note 5. at 945-49; W  L aF ave & A. Sc o t t . C rim in a l 

L aw  I 62. at 476-78 (1972).
20. The doctrine that agreem ent! to accomplish ‘'im m oral," “wrongful." o r  "un­

law ful'' noncriminal objective! are punishable is traced lo  its historical roots and 
crilicu'ed in Sayre. Crim ina l Conspiracy, 35 H m v. L. Rev. 393. 395-409 (1922). 
A llhough this common law rule has fallen into disuse in m odern times, it survives in 
such statutes as California Penal Code section 182. which punishes those s»ho conspire 
“ to com m it any ac t injurious io the public health, to  public morals, o r  to pervert o r 
obstruct justice, o r the due administration of the laws." C a l. Pun. Cone i 182 
(W est 1970).

21. See. e p , C al, Pln . Cope  4 182 I (West 1970). F or a list o f state statutes, 
see Model P r s » t  Coon 4 5.05, Comm ent at 176-78 (T ent. D raft No. 10, I960). 
U nder federal law. if the object of the conspiracy is a m isdem eanor, the renaliy  for 
(he conspiracy m ay not exceed that fo r the misdemeanor. 18 U .SC , 4 371 (1970).

22. Callanan v. United Slates. 364 U.S. 587, 593 ( 19f»I).
23. G roup association for criminal purposes often, if no t norm ally, makes 
possible the attainm ent o f ends more complex than  those which one criminal 
could accomplish N or is the danger o l a co- q s iri'o n a l group limited to 
the particular end toward which >i has embarked. Com bination in crime 
makes mote likely the commission of crimes unrelated to  the original purpose 
for vvhich the gtoup was lotm ed. In sum, th r danger which a conspiracy 
generates is not confined to the substantive offense which is the- immediate 
awn u f the enterprise.

hi, a t J93-94 . This argument is frequently teimed the "group danger" or "general
dange r'*  rationale See M o b il P r u t t  t 'u n r  4 5 03, ( ’om m rn t at njt uo (Tent. Draft
No. I ll, ’ *y»«0); Goldstein, C luripirarv to D ehau J  r/ir  I 'tu lrU  S ia m  t>K > « u  1.1 405.
41 x 14 (1959); Deve lopm en t, supra  no«e 5. a t v ; ) . ; ?
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crime because they direct the affairs of the organization, from a dis­
tance, carefully avoiding direct involvement in the specific acts of un­
lawful betting, drug selling, or the like from which they derive their 
income. If their power to direct the entire enterprise can be proved, 
however, they can be convicted of conspiring to violate the gambling 
or drug laws without proof that they participated directly in placing 
bets or selling drugs. Furthermore, each participant in a conspiracy 
is criminally liable for all the crimes committed by any of the partici­
pants in furtherance of the common enterprise, even if he would not 
otherwise be liable as an accessory.-' Conspiracy- thus permits any 
member of a large-scale organization to bb punished’ for all the crimes 
committed by its momhers.

One rarely sees a defense of existing conspiracy law as it has 
just been described. For example, no informed body of opinion today 
supports the rule that a conspiracy may be criminally punishable even 
if its object is only a civil wrong, or some other form of conduct that 
would, not be criminal if undertaken by an individual.*'* Arguably, 
some conduct which docs not threaten the interests of society when a 
lone individual engages in it should nevertheless be prohibited when 
carried on by a group. Indeed, certain forbidden acts, such as agree­
ments by competitors to fix prices, by definition require concerted ac­
tion. It hardly follows, however, that courts should have the authority 
to declare concerted activity criminal whenever tftcry find it immoral, 
wrongful, or violative of some principle of tort or contract law. It 
seems impossible to reconcile such discretionary criminal liability with 
the constitutional prohibition against overly broad or vague criminal 
statutes.2® Constitutional problems aside, there is simply no need for 
a modern, comprehensive penal code to place such broad legislative 
authority in the courts. The legislature can easily enact more specific 
statutes stating the types of concerted activity to he held criminal.

In federal law. this “unlawful purpose'* doctrine has been implc*

:-» Pmkerion v. L niieJ S tales 3?8 U S  640. 616-47 (19161.
:5 . The Model Penal Code .in.) ihe proposed Federal Ciiniin.il Code lv ;h  rei.'.t 

ilns tide. M o m l P i s * t  C our 1 5  0} (Piopo»ed Offici.il D rall. 19101; M oon. P is ii  
< our 1 5.03. Com m ent at IP? 04 (Tcni. P u l l  N o 10. I9W 1: C o.M M im r Pmsr, 
•npm  note 7. ,il 1 l-? A 5 ia i; I W tnu isfi I’n -in s , tupta  note !. ai *S‘*-‘*0. W 
I *f'**r A A Sc'o tr, < ni*us*i I iw 1 6?, at 171-71 fl '* 7 ? ); (». W i|ti*M *. O lM n il  
f i** Inr. c W m n u  P u r  i ??r. i?d  ed  I'li-M ; f Cmn/i.M i* r.< f>.
the Ih ttuA  S t iiif t , us  1 *u. I. J. 4 0 44I-4S ( 1*0 0 1 .  S .n ic . CttH tm il m
i i * it* i in* vat|o;:i.

' It  In .l/<»*«i* »• t/h ili. the Supreme C oinl •ndie.iiisl tin t a I'l-ili *t I'ute pi*ni»h- 
in » i.M i-pti.iiti' "in mini -.(> iniiirn '1 * in |-ill-I*e iim*i d** i%«-iil»l l-e held r  *i, I’fi-it-
•in,.mi «l (ink'** the ( i ill ohiiK *«Mi-*'*nil ii i nii<«ili '-1* OS ii'it»i On if
• -i.i itic I i ih V i p t i i n e  i i*iiii - l e . l - i i . J  M  . •» k • ' ,
n*l .1. it.ned >( iM’ii-n-tiiuiK-njiIv i.uii. .in,| , ,ii-n-i.i siuie • M u*h‘I> 'I* liA
• '• 7 t I* ?d l*M i • •*01
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nicntcd in the offense of “conspiracy to defraud the United States."27 
The courts have held that agreements to defraud the government arc 
punishable even when the particular method of fraud contemplated 
by the conspirators would not have been criminal if committed by a 
single person.24 This offense evolved through judicial improvisation 
in a period when there were few specific federal statutes aimed at 
fraudulent practices.2” Today, when there arc too many specific pro­
hibitions rather than too few, it is plainly obsolete. The proposed 
Federal Criminal Code accordingly punishes only agreements to com­
mit or to cause the commission of crimes.30 . ■■

Statutes which punish conspiracy to'commit a misdemeanor as a’ 
felony, or otherwise punish the agreement to commit a crime more 
severely than the crime itself, are probably also obsolete. Ine theory 
underlying such statutes is the "group danger" rationale: that persons 
who combine to commit petty crimes arc more dangerous than those 
who commit them individually.31 The individual prostitute or bettor 
"certainly poses less of a threat to the interests of society than the organ­
izer of a gambling or prostitution business, but a general conspiracy 
doctrine is an inexcusably clumsy way to provide increased punishment 
for the latter. Conspiracy makes the individual prostitute or bettor 
just as much a felon as the professional manager, since both agree to 
commit the offense in question. Moreover, one does not have to be 
involved in any continuing criminal activity to be a conspirator. Two 
boys planning to joyride in an automobile arc just as much conspira­
tors as two organized crime chieftains managing a large scale gam­
bling operation. One would expect any modem penal code revision to 
relate the penalty for conspiracy directly to the penalty for the most 
serious substantive offense contemplated in the agreement.32 and to 
provide in specific sections for increased penalties for persons who

27. If uvo or more person* conspire cither lo com m it any offense against 
the United States, o r  in  ih fm in i ih r  United Slates, o r  any agency thereof in 
iiny innnner o r  fo r  any purpose, and one or m r c  of such persons do any net 
to effect the object o f the conspiracy, each shall he fined not more than 
S 10.000 or imprisoned not m ore than five years, o r both.

IM U.SC. 5 371 (1970) (em phasis ad d ed ).
2K. .See generally G oldstein, Conspiracy to De/m ud the United Slates, hS Y ah : 

1.1 405 (19591/
29. Id. at -140. . . .  . ,
■ ' C oM M inrr. P r in t ,  '•upra  n o te  7 .  at » I-2A5. F in sL  R iro M T . uiprtt note 7.

it 1 int)4 A C om m en t .it 7 1 .
.11. See n o te '1  >upr,t.
32. S e e  M oon. P i n a l  C om  » 5 05(1 ) (Piopon-d Official D tafl, f0621. C ost. 

.• h ir i t  P m \r . urpra note 7. .it l* ?A 5(s). The proposed California Penal Code te • 
si.Ion ho isc r. mate* c n n .p iu c y  'm  commit iinsls'n'c inots im u lt in : separate sic* 
in n s’ ,i icVns of thf M ill i l r . 'i ie . ptini'li.ihlv I s m ipioiinnient of up to three sejr*
Si HI III ( cl l | HUMS I* *1N | IlM S IS .IS t t n S | i |  toil KlSlsl/SV i.l m i  I’f . s t  C n n r.
I iii t u s i i s s i  t i *1*1 1 7 1 S fs ‘ > < I V 7 1 )
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organize or direct minor crimes on a''continuing basis.'”

In oilier respects the substantive rules of conspiracy cannot be so 
easily dismissed. Conspiracy retains great vitality today as a device 
for establishing one defendant’s complicity in the crimes of another, as 
a means to obtain enhanced penalties through consecutive sentencing, 
as an alternative to prosecution for the specific substantive offenses 
committed by the conspirators, and as an inchoate or preparatory 
crime. Yet each of these roles of conspiracy could well be abolished 
without adversely affecting any legitimate law'enforcement int .rests,
and with a net gain in the clarity and simplicity of. the criminal law.

.* * ,* » • •

A. Conspiracy as a Rule of Complicity
One who enters into a conspiratorial relationship is liable for every 

reasonably foreseeable crime committed by every other member of the 
conspiracy in furtherance of its objectives, whether or not he knew of 
the crimes or aided in their commission.11 The Model Penal Code re­
jected this rule, leaving one conspirator’s responsibility for the criminal 
conduct of another to its general provision on complicity.31 Early 
drafts of the proposed Federal Criminal Code took the same position,3* 
but the most current draft provides specifically that "a*pcrson may be 
convicted of an offense based upon the conduct of another person 
when ... the offense charged was committed in furtherance of a crim­
inal conspiracy and was a reasonably forcseeabl« consequence of it."3'

At first glance, the conspiracy-complicity rule seems to add
little to the law of complicity or accessorial liability. No one
would question that all the persons who plot together to commit a 
crime arc guilty of the crime if one or more of them commits it. Some 
authorities limit the accomplice’s liability to those crimes of the princi­
pal which he intended to assist or encourage.31 Many other authori­
ties. however, have indulged in tiic legal fiction that one intends the
natural and probably consequences of his acts, and thus have held the

33. See, r e . .  M oon . P ln a l  C o d l  C 2 5 1 .2 (2 )  (Proposed OffiVi.il Draft, 1962 ) 
(promoting prostitution is a felony under certain circum stance*': C o ' i ' i r m r  P rin t. 
supra note 7. a t 5 2-9F3 (participating in an illegal prostitution business is a felony).

34. Pinkerton v. United State*. 32S U.S. (>40 (1946); Anderson v. Superior 
Coiut. 78 C.il. A rp. 2d 22. 177 P .2d 315 (1947). i‘tv  a lso  D evtlopnnnts, supra 
n»» 3. .it 994.1ftflt). . . .

35. M o n rt P i n a l  f o u r  3 2.06 (Piopo*ed Official Draft. I**n2) . io 
.M i'o il P in a i Cone (.2 .04 . C om m ent at 20 2 '  iTYiiL Drati No. I. I*>53)

36. F iv \t ftip o u r, supra note 7, at . ;0I A. Comment at ?•: S t to v  l i m i t ,  
■ttpiii note 7, at ; 401 A Comm ent at '0 .

37.• CeiM M irm P r in t ,  tupia  n o te  7 . at i l-2At>
3 8 . f l i c  M o d e l  I V i t a l  C o d e  a d o p t *  t h i s  s i c s v  M o p t l  P i n » l  C o r - c  J 2  0 6 ( 1 ) 

i l ' i o p o ' c d  O M i . i a I  U i . i I i .  I 'l iO )  W h e t h e r  o r  t o  s i h i t  . s t e n t  t i n s  p o s i t i o n  ' n s o l s , ,

■ , ' P  - l l l l C  t l i m i  •  s i s t i n :  I ns-,  i t  i *  m o s t  i l i l l u i l l l  t o  • , s  '  \ f i > l - I L  I ' t N s t  ( o l ' l  I  2  O r ,  

< S ' l ' i l . ' e n l  a t  7 4  I ! v t i t  I *1.111 N o  I .  1* * * 1 ) .
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I

accomplice for the crimes of the principal which he should Jiavc fore­
seen but perhaps did not.33 In any case, the felony murder doctrine 
imposes liability for unintended consequences in'the most.common 
situations: every member of a robbery or burglary gang is liable for 
any killing committed by any member in the course of the robbery or 
burglary.'10

The difficulty lies not in the conspiracy-complicity rule itself, but 
in the tendency of courts to regard a conspiracy as an ongoing business 
relationship of indefinite scope and duration, and to consider the con­
spirators, as one dissenting opinion put it, , as "general partners in 
crime."31 For example, the defendant jn' Anderson v. Superior Court42 
referred several pregnant women to an abortionist and received a por­
tion of his fees. For this the court held her to have entered into a con­
spiracy with him to commit abortions generally, and to be liable for 
subsequent abortions in which she played no part. In the famous case 
of United States i\ Bruno,™ the circuit, court of appeals ruled that a 
single; immense conspiracy to distribute narcotics included smugglers, 
middlemen, and retail sellers operating in two different parts of the 
country. • Although the defendants were charged only with conspiracy, 
in theory the holding implied that each smuggler was guilty of every 
retail sale and each retailer of every act of smuggling, a pyramiding of 
liability that seems to be justified by no conceivable penological prin­
ciple.

The fundamental conceptual error that leads to such absurd re­
sults, however, is not the conspiracy-complicity rule itself but rather

39. The conflict of authority on this question is ably discussed in \V. LsF.sve 
A A. S c o rr . C r i m i n a l  La w  5 65. at 515-17 (1972), and in G . W i l l i a m s , C r im in a l  
L a w : T i i e  G e n e r a l  Pa rt  55 133-36 (2d cd. 1961). LaFave and Scolt observe that 
"[tihe established rule, as it is usually staled by courts and com m entators, is that 
accomplice liability extends to acts of the principa' in the first degree which were ‘a 
natural and  probably consequence" o f the criminal scheme the accomplice encour­
aged or aided.” W. LaF ave A A. Sc o t t , supra, at 515-16. Both treatises describe the 
Model Penal C ode position as the belter view. W. L aF ave  A A. Sc o t t , supra, J  65. 
at 517: G . Wit i. ia m n , supra, 5 136. at 402.

•10. S re  W. I.sFave A A. S c o r r ,  C r i m i n a l  Lsw  5 65. at 517 (1972). The fcl- 
in y  m urder rule is more frequently condemned for transform ing accidental ktilings 
into m urders than for imposing accessorial liabiliiy for deliberate killings, probably be­
came m urder seems siich a likely consequence o f  robbery. See 6 /, at 5 71. If each 
robber svere not lijb le for the killings com m itted by every o ther, in manv case* none 
of them could be convicted of m inder because ihe prosecution would be unable to 
prove which one fired the fatal shot.

41. Pm kciton v. United States, 328 U.S. 640, 651 (1946) (K utlcdpr. I., dis­
senting).

42. 78 Cal Arp. 2d 22. 177 P.2d J I 5  (1947). The suggestion in llte opinion 
that a conspiiator is liable for crimes committed by others before he joincJ the con- 
spiijky s \ j \  iloacow cJ hi People s Weiss, 50 Cal 2J 5*5, ?27 P TJ 527 (I95S*

4) United Stales v lliuno. 1*15 I - 2d ‘>21 |2 J  i  ir. 1939), re* ,/ an  or/n r 
zri'itmts, JU8 U.S 287 (1959).



the assumption that ail the major and minor participants in a criminal 
enterprise arc guilty of the same conspiracy. Once it is established that 
all participants conspired generally to further a'l the crimes of the or­
ganization, it is not surprising that they each should be held responsible 
for all of the crimes actually committed in furtherance of that agree­
ment. Reforms which would abolish the conspiracy-complicity rule 
without also abandoning the principle that all participants in a con­
spiracy are guilty of the same crime of conspiracy are basically incon­
sistent. The discussion of People v. LucianoM in the Model Pinal 
Code commentary exemplifies this inconsistency:

Luciano and others were convicted of sixty-two counts of compulsory 
prostitution, .each count- involving a specific instance of placing a girl 
in a house of prostituti n, receiving money, for so doing or receiving 
money for the earnings of a. prostitute,' acts proved to have been 
done pursuant to a combination to control commercialized vice in 
New York Cilv. Ti. 'iability was properly imposed with respect 
to these defendants, 10 directed and controlled the combination: 
they commanded, encouraged and aided the commission of number­
less specific crimes. But would so -extensive a liability be just for 
each, of the prostitutes o r  runners involved in the pFnn? . . .  A 
court .would and should hold that they all arc parties to a single, 
large, conspiracy; this is itself, and ought to be, a crime. But it is 
one crime. Law would lose all sense of proportion if in virtue of 
that one crime, each were held accountable for thousands of of­
fenses that he did not influence at a l l . '5 
. . .  • t 

But if each p ros ti tu te  and ru n n e r  is a p a r ty  to  n "single, large, consp ir­
acy,” why shou ld  each  no t  also be liable  for the  individual crim es 
which that co nsp iracy  existed to fur ther?  E x ten d ed  liability of this 
sort flows from  the basic  absu rd ity  of  consider ing  each  of the paw ns to  
be conspiring with th e  king to  play the chess cam e.

The Model Penal Code commentary docs not refer in the passage 
quoted to the “unilateral” theory of conspiracy adopted by the Code, 
but such a thco*v could have been used to limit the liability of the
minor participants in the Luciano conspiracy. The Code defines con­
spiracy in terms of one person agreeing wjdt another, rather than two 
or more pcisons entering into an agreement.'1'1 This semantic chance

44. People v. Luciano. 277 N.Y. _*4$,' |4  N T  2d 4.;?. |  N  Y S 2d —  . I93S). 
r o t .  t lm a l .  305 U.S. 620 1 W3X). •

45 .. Moiitl P inal C om  s 2.04. Comment a t 21 (Tent. Draft No. I,-
46. MoniL P in m  i V it  5 5 03( 1) (Piopm ed Official Di.i.'r.
I ) ,  liitittoit id  Conspiracy. A p a w n  is iuiIiv of conspiracy v.iih another 
pcoon or person* to commit a crime if wuh the purpose of p 'om otinc or 
fjcili'atm o us commission lie:

1.1) .tprccs ssiiti such o ilier person 01 pci ms that ilicv n r one nr ruoie 
nf them " ill  enpajte in conduct whith com m utes such cnm e nr .111 attem pt nr 
MitiCitation 10 commit -u .fi cnm e: nr
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was intended, among other things, to make it possible to find each of 
the members of a criminal enterprise guilty of a different conspiracy, 
depending upon what he individually agreed to do.'”' For example, a 
court might find that the individual prostitutes conspired with Luci­
ano only to commit their own acts of prostitution, but that Luciano 
conspired with all of them to operate the entire business. On the facts 
of the Bruno case, a court might find that the smugglers conspired to 
commit the retail sales but the retail sellers did not conspire to commit 
the smuggling.'18 On the other hand, it might very well find that all 
the parties in the chain of distribution conspired to operate-the entire 
chain,, just as it could under the old, “bilateral** or "multilateral" defi­
nition of conspiracy. All that would be necessary to justify such'a 
finding is evidence that the parties were aware of the scope of the op­
eration and intended to assist the business as a whole.49 The approv­
ing citation of Blumenthal v. United Sta ley0 by the Model Penal Code 
commentary indicates that such a purpose might not be difficult to 
find. 7n Blumenthal, a salesman who agreed to sell illegally part of a 
lot of whiskey was held to have conspired to sell the whole lot because 
‘‘he knew the lot to be sold was larger and thus that he was aiding in a 
larger plan.”51

The proposed Federal Criminal Code does not adopt the unilateral 
approach of the Model Penal Code. Instead, it defines the act of con- 
spring as agreeing “to enter into a relationship" having criminal ob-

!s-

(b) agrees la nid such o lhcr person o r  persons in Ihc planning o r  com­
mission of such crime or of an  .attempt o r solicitation to commit such crime.
47. Another consequence of this approach “ is to make it immaterial to the guilt 

of a conspirator whose culpability has been established that the person o r all of the 
persons with whom he conspired have no t been o r cannot be convicted." M o d e l  
P ena l  C ode 3 5 .0 3 , Comment at IOJ (T ent. D raft No. 10, 1 9 6 0 ) .

48. With the conspiratorial objectives characterized as the particular crimes 
and the culpability o f each participant tested separately, it would be possible 
to find in n case such as liruno— considering for the moment only each sep­
arate chain o f distribution—m at the sm ugglers conspired to commit the ille­
gal sales o f' the retailers but that the retailers did not conspire to commit 
the importing of the smugglers. Factual situations warranting such a  finding 
m ay easily be conceived: the sm ugglers might depend upon and seek to 
foster their retail markets while the retailers might have many suppliers and 
be indifferent to the success of any single source. The court's approach in 
Hhiiid docs not admit of such a finding, for in treating the conspiratorial 
objective as the cntiie series o f Cntiics involved in smuggling, distribuiing and 
iclading it requires either a finding of no conspiracy, o r a  single conspiracy 
in which all three links in the chain conspired to commit all of each other's 
ciinics.

1,1. a t  12 1 -22.
4 9 . S ee  iJ. a t  123-3 4 . See also  M o d e l  P c n a l  C u d l  s 5 . 0 3 0  (P ro p o s e d  O f f i ­

cial  D ia f t ,  1 9 6 2 ) ( q u o te d  a t  no te  I d H infra) .
50 3)2 U.S. 5)9 (1947), cited in M ontL  P in a i. t  om t 5 0 ) .  Comment at )2 t

i l e n t  Dr ill N o  Id. p 'M i l ,
“■I. ) t ;  U S. .it 559.



I 150 C . tU FO I tM A  I . I W !'I l l ' l l .  II' I Vol. '*1:1137

jcctives,*5 iluis emphasizing the overall relationship and its objectives 
rather than the separate culpability of each member.

The difference in the wording of the two codes is of doubtful sig­
nificance because the unilateral theory is unreliable as a means of 
limiting the scope of conspiratorial liability. A far better way to de­
termine the scope of one individual’s liability for the conduct of 
another would be to abandon conspiracy altogether, with its notions of 
business enterprises and general partnerships, and look instead to the 
policies underlying the specific criminal prohibitions at issue. Of 
course, smugglers of narcotics necessarily, foster and encourage retail 
sales of the narcotics wfiich they smuggle, but Congress must have been 
aware of this truism when it set the penalty for narcotics smuggling. 
Of course, each prostitute contributed to the financial health of the Lu­
ciano empire, and each seller of part of. a carload of whiskey contrib­
uted to the sale of the whole lot. But these elementary propositions of' 
business economics have nothing to do with criminal culpability. Ab­
sent the confusing concepts that conspiracy introduces, the courts proba­
bly would not even consider hblding each participant for the crimes of 
th -r.mire enterprise.

flic outrageous extensions of criminal liability inferrable from 
such cases as Luciano, Bruno, and Blumenthal only rarely raise prac­
tical problems. In none of those cases were minor participants actually 
sentenced for every misdeed associated with Jhe enterprise: the courts 
found single large conspiracies in order to legitimate joinder of offenses 
and offenders under the procedural rules of conspiracy, an issue dis­
cussed in Pan II of this Article. Even in a case such as Anderson v. 
Superior Court, where liability for substantive offenses was directly at 
issue, one would like to think that the sentencing judge did not carry 
the appellate court’s theory to its logical conclusion by imposing con­
secutive sentences for every abortion.Iiut it is no defense of an ab­
surd doctrine to suggest that sensible judges arc likely to disregard it 
ir. practice.

B. Conspiracy and Cumulative Banishment
At common law, conspiracy, like attempt, was said to "merge" 

into the completed substantive offense so that conspirators could be 
convicted either of agreeing to- commit a crime or of committing it. 
but not of both.** The modern rule is otherwise. Hec.ui'O collective 
criminal action is thought to create a greater public danger than indi-

5? Se t  note 17 tup ra .
JV. The A fide n o n  case involved a  prc n u t  ullen.v i.» ilr.- * Tidily V‘l 'he in- 

.Iklm cnt. 7SC.vl .Vpp. 7d 177 I’M  US H-U7*
<4 ,Y i ( ' . l l . in . t n  v t ' l l i lv i l  M a le s  'M  t ' S  <:>7. * \ i  il i I I .  '.V 1 , | V . I  

A S* h i i ('i.tMiNti I m  . i.*, a t  4*14 (I'*.’.'I
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vidual crime,59 the Supreme Court held in Callnnan v. United States',c 
that conspirators may be convicted and sentenced consecutively for 
both the crime and the agreement to commit it •

The Callanan rule is subject to the same objections as the rule 
which makes Conspiracy to commit a misdemeanor a felony. Undoubt­
edly some criminal combinations arc more dangerous than individual 
criminals, but it takes more than agreement between two persons to 
create a dangerous combination. The Supreme Court undoubtedly had 
organized professional criminals in mind when it invoked the group 

, danger rationale to support consecutive sentencing in the Callanan 
case.91 but its rule is equally applicable to two boys who agree to steal
a car.’ •’ ’. . * >■

• * »• ••

A  legislature revising its penal code today can choose among more 
discriminating means of providing enhanced punishment for particu­
larly dangerous offenders.91 Early drafts of the proposed Federal 
Criminal Code included a specific offense of "Organized Crime 
Leadership,” which punished those who direct or finance "criminal 
syndicates’- or who aid such syndicates in certain specified ways.9? 
Providing enhanced punishment in this manner gives the defendant 
the benefit of a jury trial on the question of whether his own criminal 
conduct was a part of organized crime. Tnc latest drafts of the Code 
have dropped the discrete offense of organized crime leadership, pro­
viding instead that a sentencing judge may impose “uppcr-range im­
prisonment” for any crime upon persons whom he finds to be “dan­
gerous special offenders.” This category includes, Among other of- 
fendcrs,00 those who commit a felony “in furtherance of a conspiracy 
with thrower more other coconspirators to engage in a pattern of criminal

55. See  note 13 supra.
56. 364 U.S. 587 (1961). Set also  Pinkeilon v. United States. 328 I 'S .  640

(1946).
57. The prosecution in Callanan  was for conspiracy in obstruct com m erce by 

extorting m oney ami for (he actual extortion, both violations of the federal Hobbs 
Anti Kacketcenng Act. 364 U.S. at 587-8S.

58. O f course, no such device is necessary if the legislatute simply sets the 
penally for every otfense a t a Irvcl appropriate for the m ost dangerous offenders, 
leaving the differentiation between the djnsjerous and the nondangerous to  the un- 
guided and uncontrolled discretion of sentencing judges

59. 1  be Study P r a l l  de fines a criminal syndicate as
a n  a s so c ia t io n  o f  ten  o r  m o re  p e r s o n  f o r  e n g a g in g  o n  a  c o n t in u in g  basis in
crimes o f the fo llow in ' character: illicit trafficking in narcotics o r  other 

. d.ingcious »iit>\ianccs, I quor, wcaponM, or stolen foods; gambling; p iosiuu.
l ion:  c s l o r t i o n ;  cnp .igm n in a c r im in a l  u s u r y  business;  c o u n te r fe i t in g :  b a n k -
mpicy o r  insurance frauds by aison or otherwise; and smuggling.

Sm >v Dm s i t .  supm  note I, a t  i 1005.
60. 1 h e  c a t e g o r y  also inc lude* o rg a n iz e d  c r im in a ls ,  o f f e n j e r t  ssith t w o  p n o r  f e lo n s  

co nv ic t ions ,  p ro fe s s io n a l  c r im in a ls ,  m e n ta l ly  a b n o r m a l  aggress ive  o f fe n d e rs ,  a n d  o f ­
fe n d e rs  vsho uved n  f i r e .u m  o r  d es truc t ive  d e v ic e  in th e  cnmmivvion «*f the  o l te tsse  
C o M M i r r i r  I ' m v r .  supra n u ic  7, at 5 I a i u ,



i
conduct,” if they "initiate, organize, plan, finance, direct, manage, or 
supervise all or part of such conspiracy or conduct or give or receive a ;

. bribe or use force as all or part of such conduct-."'’1 Leaving this issue 
to the sentencing process means that the defendant's participation in j
organized crime may he proved by hearsay evidence and without the „
safeguards or burdens of a jury trial. The >cnteneing provisions of the 1
Model Penal Code also provide for extended t e r m s  of imprisonment for 
persistent offenders, multiple offenders, dangerous mentally ..bnormal ■
olfenders, and “professional criminals."’1* »

Sentencing provisions of this type do,aw ay with the need to allow ■ \
cumulative, punishment for conspiracy and- a substantive offense, or ;
even the need to allow any consecutive sentencing*at ail.. When the . : 
cgislature provides unusually long terms of imprisonment for profes- j
sional criminals, and takes pains to define that term carefully, it makes ,
nonsense of the whole arrangement to allow the same or greater pun­
ishment to be imposed through consecutive sentencing upon a small­
time robber who holds up two or three gas station' before he is caught* 
or upon two small-time robbers who agree to Isold up one gas station 
and do it. -Yet the most current draft of the proposed Federal Crimi­
nal Code would do just that. It explicitly authorizes consecutive sen­
tences that exceed the maximum "upper-range” punishment for any of 
the individual crimes, in addition to permitting consecutive punishment 
for the conspiracy and the completed crime.’* The drafters of the 
Code included new sentencing provisions that ayake conspiracy and 
consecutive sentencing obsolete as a means of enhancing punishment; 
but it seems that they could not bear to throw the old tools aw ay.

C. Conspiracy as an . 1 Itcmative to Prosecution for the
Substantive Crime i

When a prosecutor docs not desire cumulative punishment, he

61. C oM M inE t P m sr, m pm  note 7, at J l-> D 2 tb » tv ).
62. M oD il P in x l  Codc * 7 03 (P iopo icd  (M tc ia l D i.ilt. I9S2). The *.cmt 

iinv  P.rnl an adult offender to  he a profeiMon.il cfintin.it if the circunw.inccx of site 
ctimc show that the defendant hu t knowinyly deio icd  li.im elf to cfiniin.il activity a.* a 
major xouiee of livelihood'’ o r the "defendant In c  «u*'staniial income or rc'ou.-ce* nut 
explained to  he dcnvcJ from a tou r* : oilier than crim inal activity.'' iJ .

f, ) . Sre  C o M M in ic  P r in t .  ti/pi.i noic ?. at * I-4AS. winch p iovidet f.'r  .1 
••joint sentence" foi mulnple offcndeix that "m ay he lo r  a icim  winch ix lon;er :nan 
ihe loncext l;»m  that t v  authorized fo r any o f the olfcnw x l»ut vJi.ill not exceed 
vcventy-fbe centum  of flic toi.il o f ihe let nix that a ic  auihonzed to r  each V i fha 
tiifiiocx." th e  Nalion.it t'ommixxion on t-Vioim oi Pcdar.il l*iin in.il I .tvvt propo**\l 
that ihe code not illuxv eoiwccufi.«  wnfenccx to r a »vn»riracv and foi ifx Completed 
•ib)cclixe, and that the iof.il of con-cvuii'e  -.m en** ' to r  *ul'M.iniixc oifen»e> le  -■ct- 
cr.illv hniiicd to  the maximum upper hunt icim  for the  m o o  «etiouv u ifcnw  committed. 
,\pn.iicnlly. dixxrnhni: Ci'ninnxxumcrx convinced i.he N-n.ne NiKOnintiticx* to t .v e i  
ihci* rfu p o -a lv  .'••• l - m i  U ir i .n r . ‘ u r-'t  i->* •• * t ' oiimicnt ft .‘ "  i t ,

tuna  A Ccuium-m .d t'. 7 i
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ice, direct, manage, or 
jet or give or receive a 
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nhancing punishment, 
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cution fo r the 

ative punishment, he

D iaft. 1567). T he coutt 
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1 income resources not
I activity." Itl.
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: Subcommittee to  reject 
) l  . I  f ;n t  »t 2,) ) - ,}4 .

I
I

I
4
zI

t :
r

may still charge a defendant with conspiracy as an alternative to prose­
cution for the substantive offense. He may do so in order to take ad­
vantage of the procedural rules associated with conspiracy, the subject 
.of Part II of this Article. He may also, however, feel that the very 
generality and vagueness of the concept of conspiracy makes a con­
spiracy conviction easier to obtain than a conviction tor complicity in

substantive offenses.
Where the prosecution is of organized criminals of the traditional

variety, this advantage seems more apparent than real. It is true that 
the leaders of large gambling or narcotics enterprises are careful to 
keep their distance from the individual criminal acts of.their employees, 
so.that it may be easier to prove their connection .with the overall en­
terprise than-their direct participation in any specific criminol. act. '1 
Once a defendant is shown to be the leader of a criminal enterprise, 
however, any rational view of the law of complicity would’hold him 
guilty of the narcotics sales or gambling transactions committed under 
his general supervision, however indirect his participation may have 

. been. Moreover, once it is established that a particular defendant, is 
one of the leaders of a continuing commercial criminal operation, there 
arc inevitably specific criminal acts with which he may be charged. 
In fact, many, of the greatest triumphs of organized crime prosecution
’iave been achieved without the.use of a conspiracy charge/ 5

A  vague charge of agreement to commit crime, not directly tied 
to specific criminal conduct, seems most useful to the prosecution in 
quite another type of case: the political conspiracy. JJe leaders 
of a revolutionary political party, or even of a movement involving 
some degree of civil disobedience, are frequently believed to approve 
or encourage criminal activity, although the Government may be 
unsure of exactly what they have done that is illegal. The famous 
prosecution of Dr. Benjamin Spock and four other opponents of the 
military draft provides a classic example of this type of case.6® Spock,

64. S e t. ( A ;  United Stales v. Aviles. 274 F.2d 179 (2d C ir. I960 ). In A viler. 
nlleccd M afia leader Vito Genovexe wax convicted of conspiracy to im port and dix-

tnbute narcotics. The opinion observes;
Although there is no proof that Vito Genovese ever him self handled nar­
cotics o r received any money, it ix clear from  w hat he said and from  his 
presence a t mcelincx of the conspirator* and  places where they met and  con­
gregated, that he had a real inicrest and concern in the success o l  the con­
spiracy. We find upon all the evidence that there is ample p ;oo f o f Gen­
ovese’s participation in the conspiracy .ix one o f  its principal directing heads.

1,1. at |8H.65. Vi,, e c ,  People V. I IICMIIO. 777 N Y  X48,  |4  N H 2 J  4 U .  • 4 V S 2.1 — 
n i l  i ll n n i l.  ‘*05 U.S. 620 (1‘rtM  i lu .h y  l.u tiano  w jnvi.tcd of r>2 .c u n ts  ,<( »vm- 
pulvoty prostitu tion); Capone v. L'nilcd States, 56 I ' 2d .927 (7 th  Cir. l l>, 2) 
r.M apone convicted of income tax evasion): Hoffa v. fn i te d  Stales. 5S t U.S. 295
' IVt.6) i l.m-.cx R Hoffa convicted ol attempting to  hnbe ju titis).

66. t n ik J  Stales v. Spock, 416 f~2J |6 5  ( 1st ( '.'j r‘i6'M V«e ...Y.< the prove-

1
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C offin ,  G o o d m a n  a n d  F e rb e r  w ere  convicted o f  a single conspiracy 
w hose alleged ob jec t ives  w ere  to counsel and aid  o ther persons to're- 

■ fuse o r  evade  the ir  m i l i ta ry  ob liga tions, to destroy  o r  d iscard  the ir  draft 
c a rds  iii v io lation  of  Selec tive  Service Regulations, and to  "unlawful!;, 
willfully  and kno w in g ly  h in d e r  and  interfere, by any  m eans,  with the 
adm in is t ra t io n  o f  the  U niversa l M ilitary  T ra in ing  and  Service Act.'"" 
T h e  G o v e rn m e n t 's  ev idence  show ed that Spock par t ic ipa ted  in craft­
ing  a s ta te m e n t  en ti t led  “ A  Call to Resist I l legitim ate  Authority." 
which C offin  and  G o o d m a n  signed. G o o d m an  published his own 
s ta te m e n t  as w e l l . 'w h ic h  like the “ C a ll"  could, be. in terpre ted  as  exhort­
ing and  e n co u rag in g  o th e rs  to  refuse to  ( 'bey the Selective Service Law 

' a n d  R eg u la tions ,  a n d  h e  pa r t ic ip a ted  with S p o c k -a u d  Coffin  a t ' a  press 
co n fe re n ce  to pub lic ize  the “C a l l .” Fcrber 'o rganized  a "d raf t  card 
bu rn in g  and  tu rn - in "  In B oston at abou t the sam e time (tints establish­
ing ven u e  in Boston fo r  the  triai). and  b rought th e  tu m ed - in  cards ;o 
a su b seq u en t  d e m o n s t ra t io n  in W ash ing ton . D .C .. in which all four of 
the  conv ic ted  d e fe n d a n ts  pa r t ic ipa ted .  O n  this occasion  m ore  card; 
were co llec ted , and  an  unsuccessfu l a t tem pt was m ad e  to present all the 
cards  to  the  A t to rn e y  G enera l . '  '

T h e  G o v e rn m en t  cou ld  iiave charged  the  d e fendan ts  with separate 
v io la tions of th e  Selective Service A c t  for their par tic ipa tion  in each 
s ta tem en t  and d em o n s t ra t io n ,  but it did no t. H a d  it d o n e  so. more 
th an  o ne  trial w ould  h a v e  b een  necessary, but tite issues would have 
been  re la tive ly  clear. By ch a rg in g  a  g en eraU consp iracy  to interfere 
w ith  the draft ,  a n d  by  using the  defendants* specific  actions primarily 
as ev idence  o f  an  underly ing  ag reem en t  to fu r the r  d ra f t  resistance, the 
G o v e rn m e n t  a t te m p te d  to m a k e  the whole som eth ing  m ore  than  the 
sum  of its parts. It re fused  to  specify  w hat ev idence  it relied on to es­
tablish th e  requis ite  illegal pu rpose ,  and  appa ren t ly  shifted its position 
w h en ev e r  the d e fe n d a n ts  co n c e n tra ted  their fire on  any  single element 
in the  ev idence . C o m m e n t in g  on  th e  difficulty th a t  so vague a charge 
m ust have  c rea ted  for th e  de fen d an ts  and  for  the ju ry ,  the cou rt  of ap­
peals. n o te d  on ly  tha t " th e  g o v e rn m e n t ’s vacilla tion  abou t which par: 
o f  the ev idence  it relied upon  can n o t ,  w ithout so m e  special showing, 
be taken  to  have  p re ju d iced  th e  defendants . O n  th e  con tra ry , the  gov­
e rn m en t  is en tit led  to re ly  o n  w h a te v e r  agreem ent is shown by-the  cvi- . 
dence;"** A s a result; th e  ju ry  m ay  have conv ic ted  the defendan ts  c f  
(lie consp iracy  w ithou t  ag ree in g  on w h a t  it was th a t  they agreed  to do.

T h e  con tus ion  tha t  the p rosecu tion  in troduced  into the trial by 
charg ing  consp iracy  w o rk e d  to  its d isadvan tage  o n  appeal. Although

u n i o n s  o f  C o m m u n i s l  t ’.n iy  l e a d e n  c i i v J  in n o ty  '< 
f,7 4 tr. F .M  a t  If.f.
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of a  s in g le  conspiracy 
id o th e r  p e rso n s  to  re- 
•y o r  d i s c a r d  the ir  draft 
ns, a n d  to  “ unlawfully, 
y a n y  m e a n s ,  w ith  the 
:g a n d  Serv ice  Act."*’ 

p a r t ic ip a te d  in draft- 
i leg itim aic  A u tho ri ty ,"  
in  p u b l i s h e d  his own 
: in te rp re te d  as exhort- 
> Selective. Service L aw  

an d  ‘C o f f in  a t  a  press 
ganized. a “d ra f t  ca rd  
.e t im e  ( th u s  establish- 
:hc t u m e d - i n  ca rd s  to 
.. in  w h ic h  all fo u r  of 

o ccas io n  m o r e  cards  
n adc  to  p re s e n t  a l l  the

.'endants w i th  separa te  
p a r t ic ip a t io n  in each  

lad  i t  d o n e  so. m ore  
lie issues w o u ld  have  
on sp iracy  to  in terfere  
:ific a c t io n s  pr im ari ly  
r d r a f t  res is tance ,  the 
.•thing m o r e  than  the 
nee it  re l ied  o n  to  cs- 

:ly sh if ted  i ts  position 
m  a n y  s in g le  e lem ent 
lat so  v a g u e  a  charge  
jury, th e  c o u r t  o f  ap- 

a b o u t  w h ich  pa r t  
■>mc sp ec ia l  show ing, 
he c o n t r a ry ,  the  gov- 
is sh o w n  b y  the  cvi- 

:ed t h e  d e fe n d a n ts  o f  
at th e y  a g re e d  to  d a .

:cd in to  th e  trial b y  
• r  a p p e a l .  Vlthough

the m ajority  found  th a t  th e  " C a l l"  counselled unlaw ful d ra f t  resist­
ance,e# and  th a t  S pock  was in s trum en ta l  in both  dra f ting  an d  p ro m o t­
ing it ,70 it co n c lu d e d  that he sh o u ld  have been acqu itted  b ecau se  his 
oilier s ta tem en ts  d id  not explic itly  endorse  illegal as well as leg a l  m e th ­
ods o f  draft  re s is tan ce .77 T h e  m ajo ri ty  also d irec ted  F e r b c r s  acqu it ta l  
because he w as n o t  a  party  to  the  'C a ll"  o r  to th e  press c o n fe ren ce  th a t  
the m ajority  rega rded  as estab lish ing  the agreem ent.75 Yet, o f  all the 
convicted d e fendan ts ,  F e rb e r  seem s to have  been most deeply  involved 
in illegal c o n d u c t  as  opposed  to speech ; to q u o te  the m a jo r i ty ’s ow n 
words, “ [h]is activities were l im ited  to  assisting in  the b u rn in g  a n d  su r ­
render of  d ra f t  ca^ds ." : ,  As o n e  know ledgeable  c o m m e n ta to r  o b ­
served, such obscu re ,  d is tinctions am o n g  defendan ts  a rc  only  to  be  e x ­
pected in v iew  o f  th e  c loudv  doc tr ines  th a t  the court  felt it h a d  to  a p ­

ply.74
T h e  Spock case  is a good  exam ple  of  the m orass  the  p ro secu t io n  

creates w hen it charges  a  d e fe n d a n t  w ith  consp ir ing  to  a d h e re  to  a 
vaguely c r im ina l  schem e  ra th e r  th a n  w ith  com m itt ing  specified c r im in a l  

. acts. O f  course ,  this type o f  ch a rg e  is beneficial to  the p rosecu tion  w hen 
the d e fendan t  seem s to  have a  genera l disposition tow ards un law fu l b e ­
havior but has  no t d o n e  an y th in g  specifically wrong. It is a lso  useful 
when o th e r  pe rsons  have c o m m it te d  acts  that a rc  c learly  c r im in a l ,  b u t  
the d e fe n d a n t’s responsibility  for  those ac ts  is unsubstan tia ted .

A  fam ilia r  fea tu re  of the  c u rren t  political scene is the  d e m o n s t r a ­
tion o r  m a rc h  in w hich  som e pa r t ic ip an ts  destroy  property , resist a r ­
rest, o r  co m m it  o th e r  unlaw ful ac ts .  A f te r  the  Jcm onstfrrtion . l a w  e n ­
forcement officials m ay  wish to  p rosecute  its o rgan izers  o r  p ro m in e n t  
spokesmen, w ho  them selves m ay  h ave  engaged in no d isruptive  ac tiv ity , 
on the  th e c .y  tha t  they  p lo t ted  a n d  encouraged  the des truc tive  acts  o f  
others. B ecause  inc i tem cnt-to-r io t  s ta tu tes reach  only explic it  inc ite ­
ment o f  im m ed ia te  v io lence .71 som e  prosecutors  have found  a  c o n ­

69. u .  at 176.
70. 1,1. a t 168. 178.
71. /</. at 178-79. T im  conclusion it particularly surprising in view o I  the n -  

joriiy't earlier conclusion that Spock adopted a “ 'Oft te ll” . pproach because direct 
urging of dtaft violations would be a "poor psychological practice.” /•/. at 172 n 16

72. 416 F .?d at 179. The m ajority received ihe conviction* of G oodm an an J
Coffin because the trial judge erred in submiiting special interrogatories to  the jury
rathcr than leaving it free to return only  a general verdict. /./ at ISO 85. The d is­
sent would have reversed all fou r convictions on the ground that ihe G overnm ent 
should hot have been perm uted to use a  conspiracy prosecution against a  ru b h c  
combination of amorphous * icmbcrship advocating both lawful and u n h u iu l  actions 
lit. at I84 '>2 (Coffin. J .. dissenting in p art).

7 t. I,I. a t 179. Destroying one's d raft card a* a political pm lcd is a punishable 
ad . United Slates /. O 'Brien. 591 U S 767 (1968).

* 4. Nathansun. rrcntam of .Itwrumon an,I th t Qua I for lnr,'tn/il Sftuttty  
r  / m m  D ftin it tn Hi (>t N w  U  t  I t i v  15 5 .  I ‘ H) Ml < 1 9 7 0 )

*s. Vrr. t  V ; CVi 1’i s  t urn s JO 1 6  (West I'C ?)

i
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sp iracy  theory  m ore promising as a m eans  o f  convic ting  organizers or 
spccchm akers  w ho  can be proved  lo  h ave  ad v o ca ted  o r  encouraged 
Iaw brcaking  only from a d is tance  o r  in a v ag u e  o r  am biguous  man* 
n e r .T0

It is no t my purpose  here  to  add  to  the l i te ra tu re  on the evcr-fas* 
c ina ting  question of  the scope  o f  t:rst a m e n d m e n t  pro tec tion  for tho*e 
who ad v o ca te  violence o r  o th e r  c r im ina l  beh av io r ,  o r  w h o  lead demon­
stra tions which involve un law fu l b e h a v io r . "  M y  poin t is ra the r  that 
w herever  o n e  chooses to  str ike  the  b a lan ce  be tw een  the values of public 
o rd e r  and  free political expression, a p ro secu t io n  -for consp iracy  has un 
inheren t  tendency  to. confuse, the. issues. A  s ta tu te  which penalizes ad ­
vocacy o f  violence 'at a  d em o n s tra t io n  or  o rg an iz in g  a  disruptive 
dem o n s tra t io n  unm is takab ly  em phasizes  first am en d m en t  issues. It 
also ev idences  a c lear  legislative cho ice  that c a n  be m easured  against 
first am en d m en t  s tandards.  W hen  a  genera l consp iracy  ?tatute is used 
to achieve essentially the sam e result, the p ro secu to r  ra the r  than  the legis­
lature m akes  the initial decision o n  w h ere  first am endm en t protection 
ends and  c rim inal activity begins. M oreover;  the u*c of advocacy as 
c ircum stan tia l  evidence o f  an  und e r ly in g  c r im in a l  ag reem ent,  rather 
than  as  the c r im ina l act itself, obscures  the fact th a t  it is >peecn that is 
being punished. Th is  conside ra t ion  explains  w h y  som e judges an d  com ­
m enta to rs  feel that special rules should  b e  der ived  from the rirst am end­
m ent to  restra in the use o f  co nsp iracy  in eases involving political auvo- 
cacy .: * But surely it w o u ld  be  be tte r  to  abo lish -consp iracy  altogether, 
unless it fills som e o ther  im por tan t  a n d  leg itim ate  function, ra th e r  than 
to  a d d  com plex  restraints to an  a lready  co m p lex  doctrine.

Every perron who with the Inlent to  cau«e a no t doe* an act or « { a ; e i  ia  
conduct which urge* a  no t. o r wee* other* to  com m it act* of force and  v t »  
lence. or the burain i and destroying of property, and at a  time and p ace a cJ  • 
under ei'rurnstances tvhleh product a c lear and present and im m td u i*  iL n ;e r  
o l  ad *  o f fotce or violence or the bu rnm ; or de itrovm ; o f p ro p e rv. 
puiltv ol a miwlemeanor.

Id. fentphetit added).
• 7A. Many evamplov of vnch provccutiont repotted  m the rre<» h »e not r.v.hed 

the appellate count. For one ih.it d ij . «cr C.i*ii-< *, Super.01 I 'ou tt, 1 t 'e l  ,\pp  I.) 
A7<, v'S C jI Kpir Sun t l ’t ’d ) . m which the to in p in ty  iwuc* .<ie th e t.s i hlv . is ii< h J  
in the I'pinu-nv U v  of con 'pu .iiy  pio**vutuu»v in ihi* conic*! '  v jdvociSeJ i  
Note. M ast IKJiw rttlM tn'nt and C rim ina l ( ’•'U ifihi.ii'f. 16 l l w t  f. Riv tO i  ittO S l 
Federal provecutorv have n«e*l IS I" S C . » ; i t t |  | | ' ) 7 0 ) .  vim*h ri '.v -h e i in-.-rvnte 
travel o r u*e o f  interstate commerce facilities for the puipove ol m ol •>: or r -o r-o ii* : a 
riot; tlrey have a h o  chaired  v\‘H»onvl»aW'r» with con'pirac* to w l u e  tlv* •.-.ticm 
Set United State* v. Pcllin rer. *72  F 7*I '--hi t ’ th C’tr. t-C J) •»*.- I h w a . j  »“ 
convpiia»v eave p row in-nu t the not* at the l'»M Democratic K aoor 1 C im vrv i. o t 

7 7 . S tr .  I f .  Uian.lenhurp v Ohio. W* U S  444 ^ f . V t t m  v U nw d 
Statev ! 4 |  C  S 4 M  t l - K l i  S h n t v  f n i i e . i  S f t t c -  . M i l ’ s  4 ' t l O I U

: s  Set United Slate* » S |W i. ■»!*• I; M It-*. I I'd '*2 • I •« f - '  m-H fH  i i . i m  
I ,  I'lVH-nnftt * p u t ) :  No'e. i .tfcipiMtt . --.f rfu- I  >r»r t •. j •,#>•. * ' Y u t  1 ) *JJ
i l 'tM l
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f co nv ic t ing  organ izers  or 
ad v oca ted  o r  encouraged 
a gue  o r  a m b ig u o u s  man-
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m cnt p ro tec t io n  fo r  those 
vior, o r  w h o  lead  demon- 

M y  p o in t  is r a th e r  that 
w een  the  va lues  o f  public 
ion fo r  co n sp ira c y  has  an 
a tu tc  w h ich  penalizes  ad- 
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a m e n d m e n t  issues. It 

can be  m easu red  against 
■onspiracy s ta tu te  is used 
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;t a m e n d m e n t  protection 

the  use o f  ad v o cacy  as 
n in a l  a g reem en t ,  rather 
t th a t  it is speech  th a t  is 
ty  so m e  ju d g es  a n d  corn­
ed f rom  th e  first amend- 
involving poli t ica l  advo* 
h  co n sp ira c y  altogether, 
itc fu n c t io n ,  r a th e r  than 
doctrine.

.** an act o r encages in 
it net* of force and vio- 
a t a  lime and place and 

“I e n j  immediate danger 
trovi-*- ,»f property, j*

i live picw  have not reached 
rrior I'u tu*. •> Cat. App. JJ 
jes Me t* n ioo jM y  discuweJ 

C«-ntc-.| -v-> advocated in 
H w r. L  r*rv. JAJ (IV 6J). 

' .  u l 'i th  cnni*hcv interstate 
c o t incom e o r prom oting a 
.c> to  v*H.vtc this 'action.

Iv ? 2 » ttlie  T h ic a r o  JP* 
awe ;e it- i  d Convention)
«1941); I 'e rn iv  v. United 
; 47 I IV I4 )

•2 I I I  i  r tV W )  tCollin. 
«r * V » | r  * J  A»:

I
v
■if
•j

it<

D. Conspiracy as an Inchoate Crime
Conspiracy  is also an  inchoa te  o r  p r e p a ra to ry  crim e, perm itting  

the punis.iment o f  persons w ho  ag ree  to  c o m m it  a  c r im e  even  if they  
never carry  ou t  th e i r  schem e o r  a rc  a p p re h e n d e d  before  ach iev ing  their  
objective. I t  is in this ro le  th a t  th e  c r im e  of co n sp ira c y  has  been m ost 
strongly defended. In d eed ,  a lm o s t  th e  o n ly  justif ica tion  o ffe red  by  
the drafters o f  the  M o d e l  Penal C o d e  a n d  the  p roposed  F ed e ra l  C r im ­
inal C ode  fo r  re ta in in g  the  o ffense  w a s  the  n e e d  to  pun ish  c ro u p s  
which engage in p re p a ra to ry  co n d u c t  w h ich  c a n n o t  be re ach ed  by  the

law o f  a t t e m p t / 5
T he  M odel P en a l  C o d e  c o m m e n ta ry  o ffe rs  p e rh ap s  the. m os t  c a r e ­

fully stated justif ica tion  fo r  a  d o c tr in e  o f  c o n sp iracy  th a t  “reach es  fu r ­
ther back in to  p re p a ra to ry  c o n d u c t  than  a t te m p t" :

F irst: The act of agreeing with another to  commit, like he 
act of soliciting, is concrete and unambiguous; it does not present 
the infinite degrees and variations possible in the general category 
of attempts. T he  danger that truly equivocal behavior may be mis­
interpreted as preparation to commit a  crime is minimized: purpose 
must be relatively firm before the commitment involved in agreement 

is assumed.
Second: If the agreement was to aid another to  commit a  crime 

o r  it otherwise encouraged its commission, it would establish com ­
plicity in the commission of  the substantive offense. . . .  It would 
be anomalous to  hold that conduct which would suffice-to establish 
criminality, if something else is done by someone else, is insufficient 
if the crime is never consummated. This is a reason, to be sure, 
which covers less than all the eases of  conspiracy, but that it covers

many is the point.
Third: In the course ot preparation to  commit a  crime, the 

act o f  combining with another is significant both psychologically

7 9 .  t h e  Model Penal Code  comm entary states;
We have no doubt . . . that n  its aspect as inchoate crim e—that is. as a 
hivis (o r preventive intervention by the accncics o l law  enforcem ent an J fo r 
the corrective treatm ent o f pcouns w ho reveal th a t they are disposed to  
criminality . . . — a penal code ptoperly ptoviJcs that conspiracy to  com ­
mit cnm e is itself a  crim inal offense.

M o d il I’r.NcL Coot. J JO J. Com m ent a t 97 (T ent. D raft No. SO. IVfcO) The 
kom m rnlaty does not arpue vo confidently for any o ther uve of conspiracy, although 
the Code does not strictly coniine conspiracy to  a  In.tiled role in punishing uncom ­
pleted crimes. D ie  Fsn.it R .p o t t  o f  ihe S u tion u l C om m U iion  o l  R e fo rm  o f  Federa l 
Crim ina l I  a n t  sue pests that the Commission viewed conspiracy -olcly av an inchoate 
,*lcn*e. . V* r  I i n v l  K tn m r . tupr.i note 7 .  at V looa \  Comm ent at 72. Uoth -etc ot 
eum m cntaion rrcoem /eJ. however, tha t conspiracy would continue to  have im por. 
Sint procedural j 'p c .tv  . nd would tv  charted  even when the von-puato r. lu d  achieved 
a.I t Lrir rnn tina l ohicclives: hem e the care they tool, u i d u t t in -  piovi-ions concern- 
»•;? the vcopc anJ do ta tion  t«l Con'pname*. Mn. i t  P c s t i  C'oor ; 5  0 ) .  Comm ent at 
P 5  19 |  K ijL  D til t  N-» it, l ira ) ) , I is« t K i tv s r .  •ttm a  note 7. at ,  IcH)4 U P o m .

tren t al 71.
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and practically, the former since it crosses a clear threshold in arous­
ing expectations, the latter since it increases the likelihood that the 
offense will be committed. Sharing lends fortitude to purpose. The 
actor knows, m oreover, that the future is no longer governed by his 
will alone: others m ay complete what he has had a hat’d in starting, 
even if he has a change of heart. '"'

U n fo r tu n a te ly ,  th is  en tire  a rg u m en t  is based on  an  unsound  prem­
ise. T h e  c o m m e n ta ry  seem s to  be justifying the C o d e ’s consp iracy  pro­
vision n o t  as a s u p p le m e n t  to  its own a t tem pt sec tion"1 (which is sub­
s tan tia lly  iden tica l  to  the  a t tem p t  section of the p roposed  Federal 
C rim ina l  C ode) ,* -’ b u t  as a supp lem ent to the trad it iona l  law of at­
tem pt w hich  the M o d e l  P ena l  C o d e  rejected."3

O n e  of the m ost  im p o r tan t  traditional lim itations u p o n  attempt 
prosecu tions  has b e e n  the  proxim ity  doctrine, which requ ires  that one 
go b eyond  “m e re  p r e p a r a t io n "  a n d  com e som ew here  near  success in or­
de r  to be guilty  o f  a t te m p t in g  to com m it a crim e. T h e  proximity 
doc tr ine  seem s to  h av e  o r ig ina ted  in 1855 in the fam ous English case 
o f  Regina v. Jo h n  E a g ie t o n '' Eagie ton  was a b a k e r  w ho  contracted 
with the g u a rd ia n s  o f  his parish  to provide loaves o f  bread  o f  a  certain 
weight fo r  the " o u t -d o o r  p o o r .” He delivered the loaves d irec tly  to the 
paupers ,  a n d  received  in re tu rn  from them  tickets which he turned in 
to an  off icer  o f  th e  b o a rd  o f  guard ians.  U po n  receiving the tickets, 
the officer c red i ted  E a g ie to n  in his accoun t b o o k  with the  am o u n t  due, 
but the g u a rd ian s  d id  n o t  ac tua lly  m ake  p a y m c r iru n t i l  som e future  date 
specified in the c o n t r a c t .  A f te r  E ag ie ton  h ad  tu rned  in a n u m b er  of 
tickets bu t before  any  p a y m e n t  was m ade, the g u a rd ian s  discovered 
tha t he  h a d  been  d e l iv e r in g  u nderw eigh t  loaves, and  they caused  him 
to be  p rosecu ted  fo r  a t te m p t in g  to obtain m oney by false promises. 
Until  they a c tu a l ly  m a d e  full paym en t in cash, th e  guard ians  re­
ta ined a right to d e d u c t  f ro m  the total sum  any  dam ages  for  b reach of 
con trac t.  E a g lc to n ’s counse l  a rgued  to  the C o u r t  o f  C r im in a l  Appeal 
that this re se rv a t io n  m a d e  the fac t o f  u l t im ate  paym en t so con t in g en t  cr

50. M o m l P e n a l  C o d e  5 5.01. Comment r.t 97 (Tent. D n f t  N o. JO.
The com m cntaiort probably were not wholly convinced by their own arrum ent. Two 
paces later thev quoted P io fc tto r A braham  GoldMcm on the ";:roup d.inper" rationale: 

Mote likelv. em pirical invctiip.iiion would >h«clo»e that there it a* much rea­
son to believe that a t.uec num ber of participants will incrvato the protpect 
that ihe rl.in will be leaked a* that it will be kept were:; o r ihat the pct>on> 
involved will 'h .iie  iheir uticcitaintic* and di*»u.u!c each o ther a t th.it each 
will Milfcn the other'* determ ination.

1,1. ;,t *P). quoting  C o ld t l c in .  Cmn/'iiacy /.• the C ’-it.-l .Vuvr.  S Y v i c  L J.
J05. 4 I J - N  f 195").

s t .  M onti p i . s u  Couk i 5 01 (P m ro -e J  tM'fic-il O r.dt. I >••;).
51. CoM M irtr r  tu p i.i  note 7. ;.t t  l - ’ .M 
S3. S \e  text aecom panvinc ncuet i»3-v7 inti.t.
X4. W t  Lti t. Jtep. s y ,  (C rhit. App. IS<5).
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ft . I 9 f l ’ l

speculative th a t  his c l ien t  cou ld  n o t  be convic ted  of  a t tem p t.  W riting  
for a u n an im o u s  cou r t ,  B a ro n  P a rk e  a d m it ted  th a t  the  judges  h a d  
"great d o u b t  on  this p a r t  o f  the case ."  but c o n c lu d ed  that the convic­
tion for  a t te m p t  was p ro p e r  b ecau se  the  d e fen d an t  h ad  pe rfo rm ed  the 
last ac t  on  h is  par t  th a t  was necessary  to  ob ta in  the  m oney. If  there  
had re m a in e d  an y th ing  fu r the r  fo r  h im  to do. "as  the m ak in g  ou t a 
further a c c o u n t  o r  p ro d u c in g  th e  v ouchers  to the  B oard ."  then  his a c ­
tions w ou ld  n o t  h av e  been "su ff ic ien tly  p ro x im ate"  to tiie com pleted

crime.83
T h e  " la s t  ac t"  ru le  o f  the Eagieton  case never  b ecam e the  law of 

England, a l though  so m e  au tho ri t ie s  h av e  supposed  o therw ise ,58 L a te r  
in the sam e  year, the s am e  c o u r t  cited Eagieton  in u p h o ld ing  the c o n ­
viction fo r  a t tem p ted  coun te rfe i t ing  o f  a  m a n  who h ad  o b ta in ed  dies 
engraved fo r  m a n u fac tu r in g  P e ru v ia n  coins, a l th o u g h  he  h a d  not m ad e  
any coins  o r  even o b ta in ed  a l l  th e  necessary  supplies.57 Since tha t  
time, the  co u r ts  o f  several n a t io n s  h a v e  spen t  inn u m erab le  hours  trying 
to specify itow o ne  can  d e te rm in e  w hen  a  d e fe n d a n t s  actions have 
gone b ey o n d  "m ere  p re p a ra t io n ”  a n d  b e c o m e  "sufficiently p ro x im a te” 
to the  com ple ted  act for  conv ic t ion  o f  a t te m p t ,  with the result th a t  c o n ­
siderable confus ion  has  been  ad d ed  to the o r ig inal uncertainty. T h e  
M odel P en a l  C o d e  c o m m e n ta ry  d iscerned  six fo rm ulations in the  case  
law, and p roposed  a  seventh  i tself .55 Less im p o r tan t  than  the various 
fo rm ula tions  a re  the results t h a t  o b ta in ed  in som e  fam ous cases. A n  
English c o u r t  held  th a t  a jew e le r  w h o  faked  a  ro b b e ry  fob th e  purpose  
of d e frau d in g  .his insurer  was n o t  g u il ty  of  a t tem p tin g  to ob ta in  m oney  
by false pretenses, b ecau se  lie had  n o t  y e t  filed a c la im .511 A  N e w  
Y ork  c o u r t  held th a t  a gang  o f  a rm ed  ro b b ers  wiio were  app reh en d ed  
as they d ro v e  a ro u n d  the  c ity  in sea rch  o f  a p a r t icu la r  payroll clerk 
they  in tended  to  ro b  w ere  n o t  gu il ty  o f  a t te m p te d  robbery  because  
they itad n o t  yet found  the  c le rk .00 A C a l i fo rn ia  court  reversed the  
conv ic tion  for a t te m p te d  theft  o f  a  sw ind le r  w ho  tried to  induce his 
victim to  w ithdraw  his m oney  f ro m  the  b an k  in the course  o f  a  "b u n c o "  
schem e know n  as  the " J a m a ic a  sw itch ."  B c c a u s '  the victim luck ily  
met his wife in the b an k  a n d  d id  n o t  w ith d raw  his savings, the sw ind ­

ler’s acts  am o u n ted  oniv  to p re p a ra t io n .01

85. /</. .it 835.
86. Sec  M o d e l  P e n a l  C o d e  § 5.01, Comment :it 3‘> X nn. 76 £  77 (Tent. D raft 

No. 10. I960).
S7. Regina v. Roberts. lo ‘> I n?. Rep. S36 (Crir.r. A rp. 1855),
88. M odel Pin a l  Com ■, 5 01. Comm ent .it 39.4S ( Tent. D iaft No. 10. P '-O ).
89. Ilex v. Robinson, U " I5 | 7 k  II. .14:.
90. People v. Kieeo, 2-i<. N.Y. 334. 158 N T . NSS rl*J27».
91. People v. OrmJoflf, 261 C.il. A rp. 2.1 212. o7 t . i l .  Rpn. S24 (I9(>S). Read­

ers unfam iliar will) the "Jam aica >u.ich" as ill find ii described in tbe opinion. 1.1. 
at 21415 . 07 Cal. Rptr. a t 525. I lie result in lb.* e.uc could probably be le t te r
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A s these  cases show, the p rox im ity  a p p ro a c h  does not consider 
the dangerousncss  of the  d e fen d an t  b u t  on ly  how  close lie came to 
com ple ting  the pa r t icu la r  crime. A  person  c a r ry in g  a bom b into a 
public  building with the intent to  set it o i l  is p la in ly  very dangerous to 
the  co m m unity  even if by ch an ce  he  is a p p re h e n d e d  before lighting 
the fuse. T h e  confidence  t r icks te r  w hose  sc h e m e  is detected before 
the victim is ready  to h a n d  o v e r  the m o n ey  is p ro b a b ly  a  professional 
thief. A  doc tr ine  that leads to  the acqu it ta l  o f  such  persons is justifia­
ble only  if one views the  c . im in a l  law  to be d o m in a te d  by the goals ot 
re tr ibu tion  an d  deterrence . T h e  co m m u n ity ’s desire  for punishment is 
w eak e r  w h en  the po ten tia l  c r im ina l  does no t  succeed , o r  nearly suc­
ceed , in com ple ting  his crime a n d  inflic ting  h a r m  u p o n  an identifiable 
v ictim . P u n ish m en t  fo r  a t tem pts  is a lso  re la tive ly  u n im por tan t  in de­
te r r in g  crim e, because the  w ould-be  crim ina l  o rd in a r i ly  expects to suc­
ceed  : nd is de terred , if a t  all, b y  the  p u n ish m en t  fo r  success.

A ltho u g h  re tr ibu tion  and d e te r rence  a re  by  n o  m eans irrelevant 
to m o d ern  c r im ina l  law, today we ten d  to  e m p h a s iz e  the restraint or 
rehab il i ta t ion  of dangerous  individuals . W e see th e  pr im ary  task of 
law  en forcem ent as the identif ica tion  and iso la t ion  o r  supervision of 
those persons w ho are likely to o ffend  rep ea ted ly  unless rehabilitated 
o r  a t  least safely locked away. W ith  this c i iange  in em phasis  have 
co m e  d isc re tionary  and inde te rm ina te  sentences, p ro b a t io n  and parole 
systems, rehabili ta tive  prison p ro g ram s  and  a w id e r  law of a ttem pts .’7 
T h e  law is conservative enough  no t  to  d i s c a rd - t i i c  old rules every­
w here ,  but m odern  s ta tu to ry  re fo rm  proposa ls  such  as  the M odel Penal 
C o d e  have increasingly taken the v iew  th a t  the  c rucia l  issue is the 
c la r i ty  and  s trength  of the d e fen d an t’s c r im ina l  pu rp o se  ra th e r  than the 
p roxim ity  o f  his ac tions to  the co m p le ted  crim e.

defended on the theory of xoluntary abandonment of an attem pt v.hich would olherwi'C 
be punishable. Because the case was submitted to the (rial judge on the transcript of 
the prelim inary examination, together with testimony by the defendant, the recorJ JiJ 
not explicitly establish that the scheme was thwarted by the wife's intervention, al­
though it did show- that the victim left the bank with bis wife and the assistant man­
ager to find the defendant had vanished. The appellate eouri thought it possible that 
the defendant had left for some reason other than suspicion that his scheme had been 
discovered, California, however, piobably oocs not iccogni/o a defense of -.olum.uy 
abandonment o f an attempt that has gone besond mere prcpniation. X.e People x. 
Staples. 6 Cal. App. 3d 61. 85 Cal. Rptr. 589 11'»70): < /. W. LaI-'.wi & A. S co rr. C rim ­
in a l  Law 5 60, at *150 n.114 1 1972).

92. So Ions as the law was purely deletion! o r letrilnttive in iis aim. i!v* 
circumscription of the offense of attempt (by the proximity doem nol was 
perhaps justified. At the present d: v, when couits have wide powers of 
probation, there is rmieh to be said lor a broader measuie of responsibility.
. . , T ile rational course would be to catch intending ol lenders as -eon as 
possible, and ret about curing them of ilictr e-.il tendencies: not lease llicni 
alone on ihe m ound that their acts a ir mete preparation.

C>. W illiam s. t-.n.MiNALL a w :  ln r .< ii.s i tu  I ' m s t S 2i>3. ..t i.}2 t.M ed . ! : U > I ) .
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Pursued to  its logical conclusion , the  m o d e m  a p p ro a c h  w ould  p e r­
mit the conviction  of  anyone sh o w n  to  h a v e  had a  firm in ten tion  to  
commit a crim e, w h e th e r  o r  no t  he  h a d  ta k e n  any  steps tow ards its 
commission. T h e  lim iting fac to r ,  how ever ,  is o u r  re lu c tan ce  to p u t  so 
much trust in e ither  the om nisc ience  o r  the  benevo lence  o f  those w ho  
administer the  law . It is difficult to  d e te rm in e  w h a t  so m eo n e  in tends 
to do  before  he d o e s  it. o r  a t  leas t  p rep a re s  t o  d o  it. Even  w hen  a n  in ­
dividual has  plain ly  said w h a t  h e  in tends  to  do. there  rem ain s  the 
question o f  how  serious o r  defin ite  his in ten t  is. M a n y  o f  us at som e 
time con tem pla te  o r  even ta lk a b o u t  c o m m it t in g  a c r im e w ithou t ever 
doing an y th in g  to  ca rry  o u t  the  design . B u t  if we re fra in  from  c r im i­
nal con d u c t  (including co n d u c t  th a t  e n co u rag es  o thers  to com m it 
c r im e) ,  we a re  n o t  dangerous, a n d  the  d e te r re n t  pu rposes  o f  the c r im i­
nal law arc  fully satisfied.

F u r  this reason the  m o d e rn  codes  re ta in  th e  req u irem en t  th a t  a 
defendant g o  beyond  merely p lan n in g  o r  co n te m p la t in g  a  c rim e be fo re  
lie can  be  conv ic ted  o f  an a t te m p t . ’ 3 H e m u s t  engage  in c o n d u c t  tha t  
is a sufficiently substan tia l  s tep  to w ard s  c o m p le t io n  o f  th e  c r im e  to  
indicate his firm crim inal in ten t,  a n d  to  iden tify  h im  as  a d an g ero u s  
individual w h o  w ou ld  p ro b ab ly  h ave  g o n e  o n  to  co m p le te  the c r im e  if 
his design h ad  no t been f rus tra ted . T h u s ,  a l th o u g h  the m o d e rn  fo rm u ­
lations o f  a t tem p t law retain  co n d u c t  as a n  e lem en t  o f  a t tem p t ,  they 
relegate it to  a  lesser, ev iden tia ry  role: th e  d e fen d an t 's  actions m ust 
confirm h is  intent to com m it a c r im ina l  act.  F o r  instance, the M o d e l  
Penal C o d e  imposes liability for a t te m p t  o n  a n y o n e  w h o ,  ac t ing  with 
the cu lpab il i ty  requ ired  by  the  def in i t ion  o f  a p a r t ic u la r  c rim e, p u r ­
posely com m its  a  ‘’substan tia l  s tep  in a c o u rse  o f  co n d u c t  p lan n ed  to  
cu lm ina te  in his com m ission  o f  the  c r im e .” 3'  T h e  c rucia l  te rm  “su b ­
stantial s tep” is de f in ed  on ly  negatively: a s tep  is no t  su b s tan t ia l  “ u n ­
less it is s trongly  co rrobora t ive  o f  the ac to r 's  c r im in a l  p u rp o se ."05 T h e

UJ. See M oot(. I 'c m l  CoDC i 5.01, Com m ent at 26. 4 ,-  '  <"r ent. D raft No. 10. 
•960).

•>4, A person guilty o f .in attem pt to com m it a  crim e if. acting with the 
kind o f culpability otherst.se rc^uirc<l for commission of the crime, he:

( a )  purposely encases in conduct which would constitute the crim e if 
the .-'tendant circumstances were as he believes them  to be: o r

(l>) when earning a particular revolt is an element ol the crim e, does or 
omits to  «Jo anything with the purpose of causing o r the belief that it will 
cause such revolt without further conduct on his part; o r

(c )  p u ip o 'd y  does o r omits to do anylhino which, under the circum ­
stances as he believes them to I o. «s an net o r  omission constituting >i rub- 

i t t  in i. cau se  o f  ( crsitutl f'Umned so c ulm tnate in his to t nn ljs .on  
n l ilie  etOise.

M o o n  I’i n s l  Com: ’• J .O I(I )  tl 'iep o sed  Official I h a ft, 1961) (cn ifh .m s a d Je J ) .
*)«. Conduct shall re t be held to  constitute a substantia! uep  under Subsec­
tion ( l ) ( c t  o f this Section unle*s it it stroncly cotioborative o f  the actor’s 
ciiinin.il puipm e. Without r e m is in g  the sulficiency o l other conduct, the 
followm,1, if strongly corroborative of the actor s crim inal purpose, shall mil

• »•
rv»f
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Code a lso  p rov ides  a  list o f  r e c u r r in g  types of  p rep a ra to ry  conduct 
that the tr ie r  of fac t  m a y  f ind  to  he a  substan tia l  >tep " if  strongly cor- 
robativc of the  a c to r ’s c r im in a l  p u rp o se .” T hese  inc lude  lying in wait 
for the co n tem p la ted  v ic t im , reco n n o ite r in g  the  p lace  con tem plated  for 
com m ission o f  the  c r im e ,  possess ion  of  m ateria ls  designed for use in 
the crim e, a n d  so lic it ing  a n  in n o cen t  agent to co m m it  the c r im e /5 
A lthough th e  C o d e  docs  n o t  m a k e  the  point explicitly, one  is led to the 
conclusion th a t  a n y  fo rm  o f  p r e p a r a to r y  conduc t  is a  "substantia l s tep’ 
if it adeq u a te ly  c o n f irm s  th e  ex is tence  of  the  ac tor 's  cr im inal purpose. 
Proxim ity to  success is n o  lo n g e r  the c rucia l  issue. T he  possibility that 
the ac to r  m igh t  c h a n g e  his m in d  a n d  not com ple te  the c rim e is dcaii 
with in an a ff irm a tive  de fense  o f  renunc ia t ion .

A ga ins t  the b a c k g ro u n d  o f  a  la w  o f  a t te m p t  d o m in a ted  by the 
proxim ity  a p p ro a c h ,  an  in d e p e n d e n t  inchoa te  c rim e of consp iracy  made 
sense. A lth o u g h  the d e fe n d a n ts  in th e  N ew  Y ork  a n d  C a lifo rn ia  cases 
described prev iously  c o u ld  no t  be conv ic ted  tinder trad itional attempt 
law. they co u ld  ea c h  h a v e  b een  conv ic ted  of consp iracy  because they

be held insufficient as a nrni'cr o f tiw :
(a ) b in ?  in wail, searching for n r follow in? Ihe contemplated tictim  

of ihe crime:
(h ) enticing or *celin? to  crilicc Ihe contemplated wet ini of ihe crime 

5o po lo lb ; place contem plated for it* com m i'oon:
(c ) reconnoircnn? the place contem plated for the co -m ission  o f the 

crime:
(d ) unlawful entry o f  a structure, vehicle o r cn^losuic in which it is 

contemplated that the crime will tv  com m itted:
( c l  possession of m ateria ls (o be employed in the commission of the 

crime, which are specially designed lo r such unlawful use o r which c.an serse 
no lawful purpose of the ac to r under the circumstances:

I f l  possession, collection or fabrication of materials to be employed in 
ihe commission *>f the ciim e a t o r  near the place contemplated for its com­
mission. w licc  such possession, collection or fabrication *erscs no lawful 
pin pose of the actor tinder Ihe circum stances;

f ( l  solicdin; an innocent aecnt to  enjape in conduct constituim ; an 
clement of the crime.

M o d fl Pr.vst.C oD r / 5.01(2) (P roposed  O fficial B rail, 1962).
96. /J.
17 When the actor’s conduct wotild otherwise constitute an attem pt under 
Subsection <11M<) n r ( I t ,  i o f this Section, it is an affirm ative defense that 
he abandoned Ins effort to  com m it the crime or otherwise presented its 
tnmniisMim. uniter circum stances m anifesting a complete ami solunt.iiv re­
nunciation i f  lus crim inal pm pose Ihe  establishment »*i such stclen«e 
d.ses not, bosseser. alfect the liability o f an  accomplice who slid not icnn in 
such abandonment o r prevention

Within the m eaning t>l this A rticle, icftunciahon of criminal purrs**e is 
not sulunt itv it it is m otivated. in whole or in p.ut. bv iu.nm*t,n',.c<. not 
pre*.nt o r m r ocnt . t the ircep n o n  >•( ihe ac tn i‘» »oinse < f «.<nduct. ' h ,.h
1 ,1 , 'K  ihe pis*Isa''i!ity ot detec tion  or apprehension or swuvh ui.We more 
tifficull ihe .iccsurph’ti n. ni ot the ir ip rn .il puipo-e Uemm. i u.on ,» n«*t 

.simplete if it is m oiis .iie l hv > decision i.s po-ip ne ihe ,n  m l .o n d u .t 
i ntil a m m e ;.Js,>nrieci>ii\ • oc s>i to  n .in s f.i rtie «ntti*n.il •ion  to .sroiher 
but similar • - •i.sliss* or sisiim ,

MoOn PlN Sl I ' ■ < 0 |( 1 )  lP f o p o < d t) f (  i i |  |) ,  ,|f. IS liJ)
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worked with con federa tes  a n d  p e rfo rm ed  a n  “overt a c t"  in fu r the rance  
of the c r im ina l  design .9* E a c h  o f these d e fendan ts ,  how ever,  could  
also be co n v ic ted  of  a t tem p t u n d e r  the M o d e l  Pena l  C o d e  o r  p roposed  
Federal C r im in a l  C ode  a t tem p t  sections. T hese  sec t ions  a re  also a d e ­
quate to re a c h  the leader o f  o rgan ized  c r im e  w ho  h ires  a professional 
killer to  m u r d e r  the  governm ent 's  ch ie f  w itness  in an  up co m in g  trial, 
the exam ple  g iven in the W orking Papers o f  the  N a t io n a l  C om m ission 
on R eform  o f  F edera l  C r im in a l  L aw s to  justify  the  n eed  fo r  an in d e ­
pendent in c h o a te  crim e of co n sp iracy .99 If any d o u b t  rem ains,  a  p r o ­
vision could  s im ply  be added  which inc ludes  a g re e m e n t  w ith  ano ther  
person to  c o m m it  a  c rim e am o n g  the  e n u m e ra te d  types  of  conduc t  
which the  t r ie r  o f  fact m ay f ind  to  be a  substan tia l  s tep  if s trongly  c o r ­
robora tive  o f  th e  ac to r’s c r im ina l  p u rp o se .100

U n d e r  th e  consp iracy  sections o f  the  M ode l P en a l  C o d e  and  p ro ­
posed F e d e ra l  C rim ina l  C o d e ,  how ever, the  ac t o f  ag reem en t  i s  the  
forbidden c o n d u c t  w hether  o r  not it s t ro n g ly  c o r ro b o ra te s  the  existence 
of a c r im ina l  put pose. In justify ing  this pe r  sc rule, the  M odel Penal 
Code co m m en ta ry  relied heavily  o n  th e  a rg u m en t ,  q u o te d  previously, 
that the  ac t o f  agreeing is so decisive a n d  concre te  a  s tep  tow ards the  
commission o f  a c rim e tha t  it ough t a lw ays  to be r e g a rd e d  as a “ su b ­
stantial s te p .’’10* W h e th e r  th is  po in t  is sense o r  nonsense  depends 
upon how  rcstrictivcly o ne  defines the  te rm  " a g re e m e n t ."  H iring a 
professional k iller to  com m it m u rd e r  is an  ag reem en t,  a n d  surely few 
would d o u b t  tha t  it is a subs tan tia l  s tep  tow ard  accom plish ing  the k ill­
ing. B u t th e  language o f  the  c o n sp iracy  sections o f  bo th  the M odel 
Penal C o d e  and  proposed F ed e ra l  C r im in a l  C o d e  is b ro a d  enough to 
reach co n d u c t  far  less d a n g e ro u s  o r  deserv ing  o f  p u n ish m e n t  than let­
ting a  c o n t ra c t  fo r  m urder.  A s the  M o d e l  Penal C o d e  com m en ta ry  
concedes, o n e  m a y  be liable fo r  ag ree in g  with a n o th e r  th a t  he  should 
com m it a  p a r t icu la r  crime, a l th o u g h  th is  ag reem ent m igh t  be insuffi-

98. S re  notes 90 A 91 supra  and accom panying test. The defendant in R c r  v. 
Robinson  acted alone and so could not have been convicted of conspiracy. IPUSJ 2 K.B. 
at 342-43.

99. For example, suppose that the FBI learned from confidential informants 
o r  through some other lawful souiccs that a ■‘contract'' had  been let bv an 
organized crime "family" to  "bit" a  particular peoon. pciltars the vvtcm . 
m cnt's chief wnne«s in a tri t. V/m*U it really be ssi'C to allow the eor.-pnaev 
to  iroxc forward to the point ot an attem pt? In this sort o f s.tuation, ohsi. 
ortslv. um cdu ie  action must , c ta lcn .

I W im ki'.o P s m ts . supra note l . a t  397.
100. The Model Penal Code also defines 'solicitation" as a separate crime .'is. 

linct from atiempr. al'houch solicitation of an  “innocent a cent t . e .  an iJtot o r in­
sane perron) is an atiempr. S re  M uon, p t s s i  I 'o i ti  i l  S l ) l i ? ) t : > .  *02 ( Propos'd 
Official D u f t ,  )9h2 ); M o n rt I'r- .sr C o o t  ) 5 02. O om m .nl .t »2->> tP .n t  Ui.ift 
No, to . I960). ,\!ihou ;h  this distinction is analytically defensible, it seems io be 
unnecessary.

101. S re  te s t accompanying note tt) supra.
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cicn t to  establish complicity  in the c o m p le te d  o f fen se .1”* Furthermore, 
n e i th e r  code  would change  the w ell-established ru le  tha t the agreement 
m a y  be  tacit o r  implied as well as express, a n d  th a t  it m ay be prmcd 
by  c ircum stan tia l  ev id en ce . '"1 In short ,  the  te rm  “agreement" may 
co n n o te  an y th ing  from firm com m itm en t  to  en g ag e  in criminal activity 
onese lf  to re luc tan t approva l  o f  a c rim inal plot to  be ca rr ied  oui entirely 
by  others. T o  be sure, the M odel P ena l  C o d e  a lso  requires that one 
e n te r  into the  agreem ent w ith  the pu rp o se  o f  p ro m o t in g  o r  facilitating the 
c r im e ." ’* but the existence o f  that pu rpose  n eed  n o t  be substantiated by 
a n y  c o n d u c t  beyond the  express or  im plied  ag reem en t  a n d  performance 
in so m e  cases o f  a  single over t  act b y  a n y  p a r ty  to  i t . " '1 This point 
is o f  p a r t icu la r  im portance  in consp iracy  cases  involving political activity 
o r  ag ita tion . M em b ers  of  rad ica l societies m a y  b e  likely to discuss or 
even  to  begin  to  plan crim ina l  activities th a t  they  h av e  no serious inten­
tion o f  carry ing  th rough .""5

In su m m ary ,  insofar as consp iracy  a d d s  an y th in g  to  the attempt 
provisions o f  the  reform  codes  u n d e r  d iscuss ion , it a J J s  only overly 
b ro a d  c rim inal liability. L ike  its use in  ev e ry  o th e r  a rea  of the sub­
stan tive  c r im ina l  law, the  use of an ind ep en d en t  c r im e  of conspiracy to 
pun ish  inchoa te  crim es tu rns  out to be unnecessa ry . V et  the effect of 
consp iracy  is no t limited to  the  substan tive  law. C o n sp iracy  is unique 
a m o n g  cr im ina l offenses in tha t  consp iracy  law  inco rpo ra tes  a  number 
o f  p rocedura l  rules tha t  a re  o f  g rea t co nsequence .  W h a t  remains to be 
considered  is w he the r  these rules a re  in them selves  desirable, and if so. 
h o w  they m ight be re fo rm ula ted  if a leg is la ture  d ec id ed  to  abolish the 
substan tive  law  o f  conspiracy.

II.

T h e  P r o c e d u r a l  L a w  o f  C o n s p i r a c y

C o n sp iracy  doctrines have  im por tan t  p ro c e d u ra l  consequences in 
four  areas: jo inder,  venue, the  sta tu te  of  l im ita t ions ,  a n d  the admission 
o f  hea rsay  evidence. Because the M odel P en a l  C o d e  a n d  the proposed

102. See lent accompanying note Sft 'iipra.
103. Sen F in w  Rl p o r t ,  u ipm  note *. at '  I™-* A Comm ent .n ’ 1-73: M oon

P i n a l  C o n e ’t J 03. Comment at 116-17 (Tent. D ta tt No. 10. 1*1(43).
104 See note 46 supin.
105. "N o  person may l*c convicted of com pm cv  to c**mniii a crime. o./Vr th . ,-t 

a fc lon v  o f 'V  t in t  o r h in i i t  i / r '. 'w , ttni,** an o*oit net in pur-tunee ot *ti.h con.
*poacy o  ullcgcJ and proved to h a w  Ivcn done !*v hint o r K  a pci-on oh wl om lie
com piled ." M u d l l  I’is s l  ( oiil 5 5 t '3 i5 t  iP io |v » cd  O lfin a l I3r.»tI **»fi2> tcmph.v 
*i» added).

106. F o r instance, the *c*cn antiwar d .iend.tnt* in the llairi*Wn •- eompirncs ca e
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Federal C rim ina l C o d e  arc substantive codes, they d o  n o t  d e a l  syste­
matically with the  p rocedura l  side o f  consp iracy . O n  the  o th e r  hand ,  
the drafters  of both  codes acknow ledged  th a t  the  p ro ced u ra l  doc tr ines  
arc extrem ely  im portan t ,  and  that they  a re  d irec tly  re la ted  to  the su b ­
stantive definition o f  consp iracy .105 A ccord ing ly , b o th  co d es  con ta in  
carefully dra f ted  subsections governing the scope  and  d u r a t io n  o f  c o n ­
spiratorial relationships. T h e  p roposed  Federa l  C r im in a l  C o d e ,  fo r  
example, provides:

If a person knows o r  could reasonably expect that one with whom 
he agrees to enter into . . .  [a conspiratorial relationship) has agreed 
or will agree with one or more other persons to enter into a re lation­
ship having as its objective or objectives engaging in or  causing the 
performance of such conduct o r  other reasonably related conduct", 
he shall be deemed to have entered into the same relationship with 
such person or persons.103 

In o th e r  words, o ne  m ay jo in  a large co nsp iracy  w ith o u t  m ee t in g  o r  
knowing m ore th an  one  o f  its m em bers  a n d  he deem ed  to  s h a re  the  o b ­
jectives o f  the  en tire  g roup . A n o th e r  subsec tion  sta tes  t h a t  a  consp ir­
acy con tinues  until its objectives a re  ' ‘accom plished , f ru s tra ted ,  o r  a b a n ­
doned.” 109

F ro m  the  v iew point o f  the substan tive  law, the  d u ra t io n  a n d  scope 
oi a  consp ira toria l  re la tionsh ip  a re  not o f  grea t s ignificance. It is. of 
course, t ru e  th a t  u n d e r  existing  federa l law and  u n d e r  the  m o s t  c u rren t  
version o f  the  proposed  Federal C rim ina l  C o d e ,  each  m e m b e r  o f  a 
conspiracy is liable for  the foreseeable c rim es co m m it ted  by  ev eh r  o th e r  
m em ber o f  the  consp iracy  in fu r th e ran ce  of  the  c o m m o n  p u rp o s e .110 
so tha t  en larg ing  the scope o r  d u ra t ion  o f  the  co nsp iracy  theore t ica l ly  
enlarges the ex ten t  o f  liability. But o n ly  a very  u n im ag in a t iv e  judge 
would ac tually  fix the length  of a  prison te rm  upon  so a b s t r a c t  a  basis, 
and in any  ease, these subsections w ere  o r ig inally  d ra f te d  b y  a  c o m ­

107. See M odel P e n a l C o d e  5.03. Comment at OS (Tent. D raft No. 10,
I WO); 1 W o r k i n g  P a r e r s ,  j  upra  note I. a t 3S1-S2. 395-400.

108. C o m m i t t e e  P rin t, wpra  r.oic 7, at $ I 2A 5(c). Compare  M o d e l  P i n a l  
C o d e  » 5.0312) (Proposed Official D raft. I9&2):

If a  person r."iliy of conspiracy . . . know* th rt a person with w hom  he con* 
spires to  commit a cnm e has conspired with another petson o r persons to  
commit the same crime, he is pniliy of conspiring with 'itch utlwi person or 
persons, whether nr not he knows their identity, to commit such cnm e.

109. CiiMMIlTti P r in t ,  j  npr.i note 7. .it 1 l-2 A 5 lf). I lie Cin iinuitee I'rint
omits from this subsection a  sentence proposed by the Cninmi'*H*n which tfcfincJ the 
''objectives" of .1 conspiracy as in,Iodine "escape fiom  the scene ol the crime, dis­
tribution o f boots, and nicasllics, id h e  than silence, for concealing the crim e o t o b ­
structing justice m relation to it." I- in s l Dust r. n/pm  note 7. .,t : 1004(31. The
Model Penal Code piosides that a conspiracy terminates "when Hie eiim e or crimes 
which arc its object arc committed o r the acrccmcnt t i n t  t'icv be com m uted is 
abandoned ”  M i>t>[L P e n s t C our * 3 03(71 1 Proposed Official D ia li. 19N2).

110. Vn notes 34 A J7  i«/'iir anJ awvomp m yin; le u .
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mission w h ich  p ro p o sed  to  abolish the consp iracy-com plicity  rule.1”  
Issues of  scope  a n d  d u ra t io n  a rc  of p rac t ica l  significance on ly  as they 
affect the  reso lu tion  o f  p rocedura l  questions. T h e  im portance  of a 
p relim inary  find ing  th a t  several d e fendan ts  a re  m em bers  of  the same 
conspiracy ra th e r  th a n  d iffe ren t  ones is th a t  it enables the piosccution 
to join th em  for trial a n d  to use the  s ta tem ents  o f  each  against all 
the o theis .

In inc lud ing  provis ions regard ing  scope and  du ra t ion , and in 
drafting  th em  with su ch  ca re fu l  a t ten tion ,  the d ra f te rs  o f  both the 
M odel Pena l  C o d e  an d  the  p roposed  Federa l  C rim ina l  C ode  evidently 
assumed th a t  the  subs tan tive  defin it ion  o f  consp iracy  w ould  continue to 
govern the p ro ced u ra l  issues. This  a ssum ption  4s regrettable, because 
consp iracy  concep ts  have  h ad  as u n fo r tu n a te  an  effect upon  procedure 
as upon  substance ,  and  fo r  essentially the sam e reason. Reference to 
consp iracy  tends to  lead  cou r ts  to dec ide  the  p roprie ty  o f  jo inder and 
venue, the app lica tion  o f  the s ta tu te  o f  l im itations, an d  the admissi­
bility of  h ea rsay  ev idence  by invoking a  single ab s trac t  concept rather 
than by considering  the  s e p a ra te  interests and  polieics involved in each 
question.

A . C onsp iracy and Jo in d e r

Possibly the m ost im p o r ta n t  p rocedura l  issue affected by conspir­
acy doc tr ine  is the  jo in d e r  o f  d e fendan ts  fo r  trial. A lthough  some 
states g r a n t  de fen d an ts  a  r igh t to  s e p a ra te  trials upon  d e m a n d .” 1 most 
states and  the  federa l g o v e rn m e n t  do  n o t . ” 3 "Rule S o f  the Federal 
Rules of  C rim ina l P ro ced u re  con ta ins  the federal s tandards  for joinder 
o f 'o f fe n se s  a n d  offenders. R u le  8(a), govern ing  jo in d e r  of offenses, 
provides th a t  tw o o r  m o re  offenses c h a rg ed  against a  single defendant 
m ay be tried toge ther  if they  are  “of th e  sam e  o r  s im ilar  charac ter"  or 

if they a re  “ based on  the  sam e  ac t  o r  t ransac tion  o r  on two o r  more 
acts c r  transac tions  c o n n e c te d  toge ther  o r  consti tu t ing  parts  of a com ­
m on schem e o r  p lan ."  R u le  8 ( b )  a llow s two o r  m ore  defendants 
to be jo ined  for trial w hen  they are c h a rg ed  w ith  partic ipating in 
"the  sam e ac t o r  transac tion  o r  in the sam e  scries o f  acts o r  transac­
tions constitu ting  an o ffense  o r  o ffenses ."  Even  w hen  inder is
proper u n d e r  Rule  S. how ever ,  th e  trial c o u r t  m ay o rd e r  a .erar.ee
under  R u le  1 4 ’11 if it co n c lu d es  th a t  justice  so requires.

I I I .  .Vrr noic anil accompanying test.
II?. S r r  Noic, Joint unit S im p ls T  > inis U n .lr r  liuU  r S ,:m t I J  .y  the F . -’ .'n l 

F n lr i  o f ('rtm ina l P ioe>Jtt'i\ 71 Y » u  1.1. 55*. 5f»J n.SO 1 I'lNJ).
I J J .  .Vrc A M r m c v v  Him A s s u m n o s  I ' i h i j i c t  hm M i n i m i  m S u m u s d s  m u  O a * i .  

i n v l  J o i n t .  S i . i M t u u i s  U i l a i i s o  t o  J o i n m  » a n d  S l u k a s c i .  I J - U  i I I N S )  [hereto- 
after cite J  a-. AI1A S t a n d a r d s ) .

114. II it appears that a defendant o r the government it prejudiced by a join­
der of olfcnvci o r 01 defendants in an indictment o r information, or by such
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Rule  8 o f  th e  Federal 
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tg jo in d e r  o f  offenses, 
inst a  single d e fendan t  
r s im ila r  c h a ra c te r "  or 

n o r  o n  tw o  o r  m ore 
tu t ing  p a r ts  o f  a  com* 
i o r  m o re  defendants  
w ith  p a r t ic ip a t in g  in 

ies r f nc»s o r  transac- 
.en  " .hen  jo in d e r  is 

lay  o r d e r  a  severance  
Ires.

i.r- j r :  . i  r .d e r a t

it.si.V r'. •• c s  r n a  Cr.i»|. 
•c r »•*»*» (herein-

F V i '  It:.' i a  join-

T h e  language  o f  R u le  8 seem s to  raise m o re  questions th a n  it a n ­
swers, a n d  the n o te  o f  the A d v iso ry  C o m m ittee  which d ra f te d  i t  c o n ­
tributes very  little to  its u n d e rs ta n d in g .113 S u b sequen t  case  la w  h as  
m ade c lea r ,  as th e  A d v iso ry  C o m m it te e  d id  no t ,  tha t  the  tw o  s u b ­
divisions a re  m u tu a l ly  exclusive. Subdivision (a) con tro ls  o n ly  jo in d e r  
of tw o o r  m ore  ch a rg es  against a  single de fen d an t ;  the perm issib ili ty  o f  
joining o n e  o r  m o re  c h a rg es  aga ins t  m ultip le  d e fen d an ts  is g o v e rn e d  
only by subdiv is ion  (b ) .uu T h e  im p o r tan ce  o f  this d is t inc tion  is th a t  
charges involving se p a ra te  d e fen d an ts  m ay  n o t  be  jo in ed  s im p ly  b e ­
cause th e y  a re  “o f  th e  sam e  o r  s im ila r  c h a ra c te r"  for pu rp o ses  o f  s u b ­
division ( a ) . 117 If A com m its  o n e  robbery  with D and  a jso  a  s e p a ra te  
robbery  w ith  C, R a n d  C  m ay  n o t  be tried  to g e th e r  m ere ly  because  
both offenses  a re  o f  the  s am e  c h a ra c te r  and  involve a c o m m o n  d e fe n d ­
ant. O n  the  o th e r  h a n d ,  desp ite  d ifferences in language  th e  cou r ts  
have g enera l ly  h e ld  tha t  the  two subdivisions a re  o the rw ise  para lle l .  
T h e  p ro secu t io n  m a y  jo in  d e fe n d a n ts  cha rged  w ith  d if fe ren t  c r im in a l  
acts o r  t ran sac t io n s  if those  acts w ere  parts o f  a c o m m o n  sc h e m e  o r  
plan. In  o th e r  w o rd s ,  separa te  cr im es  a re  "in the  sam e  series o f  acts  
o r  t ran sac t io n s"  u n d e r  subdiv is ion  (b) if all w ere  c o m m it te d  in fu r ­
th e ran ce  o f  a  c o m m o n  schem e. In  the exam ple  given in the p reced in g  
p a ra g ra p h ,  A, D a n d  C m a y  be tried together  if both  robber ies  w ere  
c o m m itted  in fu r th e ra n c e  o f  a  schem e c o m m o n  to all th ree  d e fe n d ­
a n t s . " 8 1 •»

B ecause  the  ex is tence  o f  a c o m m o n  schem e is also the basis  o f  a 
cha rge  o f  consp iracy ,  the law  of jo in d e r  of  d e fendan ts  is. to a  la rge  e x ­
tent, the  law  of c o n s p i r a c y . " ’-1 T h e  p rosecution  can  usually jo in  d e fe n d ­

jo indcr fo r trial together, the coutt m ay o rder an election o r  separate trial 
o f counts, grant a  severance of defendants o r provide whatever other relief 
justice requires.

F.R. C rim . P. 14.
115. The note says only that Rule 8 is substantially a restatem ent of existing law. 

The note is reprinted in M ootc’s F a lc .a l i'n'.ciice with the com m ent that "(tlhe terse 
note of the .Advisory Com m ittee has rot contnbutcd much to c lam s mt; the Rule."
8 J. M o o r e  & R. C i r t s ,  F e d e r a l  P r a c t i c e  ‘ 8.02. at  8-2 ( 2 d  cd .  1 9 72) .

116. See 1 C. W r i g h t .  F c d l r a l  P r a c t i c e  a n d  P r o c e d u r e 1 Me 119h9).
117. I J .
118. One possibility would be to read “series" in Rule 8 sb ) as if it meant the 
kind o f relation m ore specifically described in Rule H fat. Thus if acts were 
part of a com m on scheme o r  plan, o r connected together, thcv could tv  re­
garded as a series. Such a result w ould not be inconsistent with ihe results 
reached in the caves. Thus joinder is permitted of a conspiracy count ..nd 
substantive counts arising out of the conspiracy, since the claim  ot conipir- 
acy provides a com m on link, and dem onstrates the esislencc of a common 
schem e o r plan. A  claim  o f  conspiracy is not csscnti.il to  joinder, however, 
if the acts involved arc otherwise connected together.

I J .  al 322-23 (footnotes om itted).
119 A Icadinn (realise introduces its discussion of joinder of J.-icmlants ssuh the 

ob tc isa tlon  that " '|i|f the ensuini: discussion of joinder i f d .ienJ.in i*  vounJ. 'A c an
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ants fo r  tria l only w hen it charges o r  could  h av e  ch a rg e d  a com m on 
consp iracy . T he  fo rm a tio n  o f  the conspiracy h  itself a "-ingle transac­
t io n ” w ith in  the m e a n in g  o f  Rule 8(b). a n d  su b seq u en t  crimes co m ­
m it ted  to fu r th e r  it a re  w ith in  " the  sam e -.erics o :  acts  o r  transactions 
co n s ti tu t ing  a cr im e.” T h e  Standards Relating  ,v  J a : ':-.dr ami Sever­

ance p ro p o sed  by the A m e r ic a n  Gar A ssocia tion  Proiect on  M in im um  
S tan d a rd s  fo r  C rim ina l  Ju s t ic e 5 w ould m a k e  the  connec tion  between 
jo in d e r  and  consp iracy  m o re  explicit. U n d e r  th e  Standard*, tw o or  
m ore  d e fendan ts  m ay  be jo ined "w hen  each  o f  the de fendan ts  is 
c h a rg e d  w ith  consp iracy  a n d  som e of the d e fe n d a n ts  are al.-o charged 
w ith  o ne  o r  m ore offenses alleged to be in fu r th e ran ce  of the con- 
sp iracy .” ' 11 The a t ta c h e d  com m en ta ry  observes tha t  this provision 
res ta tes  existing federal l a w .’--‘

T h e  Standards also p rovide , consistent with cxistina case law, tha t 
the  p ro se c u to r  need no t p ro v e  the consp iracy  a lleged ;.> the basis for 
jo inder .  I f  he  fails to p ro d u ce  any  ev idence  o f  a c o m m o n  p lan , the 
co nsp iracy  ch a rg e  m ust  o f  course be dismissed, b u t  tne  defendan ts  are 
n o t  en tit led  to separa te  trials on the rem ain ing  co u n ts  unless the  court 
decides  th a t  the ir  guilt o r  innocence c a n n o t  o therw ise  be fairly de te r­
m in e d .111 T h e  pu rpose  o f  this rule is to p ro m o te  efficiency, because 
g ra n t in g  severances af te r  the  close of  the p rosecu tion 's  case w ould  re­
q u ire  th a t  th e  entire  case be retried. Tills rule, how ever,  m ay  aiso en­
c o u rag e  a p ro secu to r  to  assert the most fa rfe tched  o r  even unfounded  
theories o f  consp iracy , com forted  by the  k n o w ledge  th a t  the  burden  
for a n y  m is iudgm en t will p robab ly  fall u p o n  th e  de fendan ts .  T h e re  is 
even  au th o r i ty  to the effect tiiat. if a re tria l becom es necessary  on  the 
substan tive  coun ts  a f te r  the conspiracy cha rge  has  failed, the defend­
an ts  can  be subjec ted  to a  joint retrial even th o u g h  the  orig inal basis 
for jo in d e r  has  evapora ted .

M o s t  cases in w hich  jo in d er  by  consp iracy  is d ispu ted  reflect a 
v a r ia t io n  o r  co m b in a t io n  o f  two fam iliar m odels, the  “ w hee l” a n d  the 
" c h a in .” In a  wheel conspiracy , various de fen d an ts  accused  o f  ind i­
v idual c r im ina l  t ransac tions  are  linked together by the  tac t th a t  m e  
d e fe n d a n t  o r  o n e  g ro u p  o f  defendan ts  p a r t ic ipa ted  i;t every  t ransac ­
tion. F o r  g rap h ic  purposes ,  the defendan t  o r  d e fe n d a n t '  im plica ted  in 
every  cha rg e  a re  descr ibed  as the hub  of  the wheel and  those  charged

analysis o f the conspiracy offense, this is ncccs>.uiK o . ‘ > J. .'•toc,:i: »  R c't. is. 
f :lD( RAL PJMCTICC .Vtir>. at 8-11 ( M o l .  I*»72).

120. 5Vr rote 11- mpi.i.
ICI .MIA sr\M>utns. tn/i; ./noio I If .  • 1.2 th V . i t  IV
122 /./. I :n * l .  f . 'H imcnt .It 15.
t : v  /./. 2 J. .t  IV & Comment .it !!■!(«, r.- : 'v  vf *.li.:.‘.-r v

United States. i ;  s. .M l t l-m oi.
121 .V rplicu iion o l <jollesc!i.,n, 5*0 I M  “ 75 12J «'ir !•'<>«': . l >  t.-J N i : : i  

v. Cit.melln , .- J F .2 J 'J'Ji 'Ji i 2J i .r. I “ m .l, . . r t ,  . . .  *>u I S N N  < t9 «»7 ).
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with individual crimes as the spokes. The United States Supreme 
Court discovered such a wheel in unusually pure form in Kotteakos v. 
United States.'-* There, a number of persons were convicted of con­
spiring together to obtain Joans from the Federal Housing Authority 
by means of applications that fraudulently misrepresented the u>cs to 
which the borrowed money would be put. The evidence showed eight 
distinct loan transactions each involving defendants who had no con­
nection with the other loans. The only connecting element was that 
all the loans were obtained through the services of a single broker, 
Simon Brown, who pleaded guilty and testified against all the others. 
Although the trial court thought that the participation of Brown in 
every transaction established a single conspiracy among all the defend­
ants, the Government conceded in the Supreme Court that this fact 
alone could not convert separate conspiracies to obtain particular 
loans into a general conspiracy to obtain all the loans.1* ‘ It argued 
only that the defendants were not prejudiced by being tried and con­
victed on the wrong charge, since the evidence so plainly proved that 
they were guilty of conspiracy to obtain their own individual louts.

The Supreme Court held that the charge of a single conspiracy 
prejudiced the defendants because it forced them into a joint trial and 
because at that trial the jury was instructed that it could consider the 
entire mass of evidence against every defendant, as it properly could 
have if there actually had been a single conspiracy.5*'7 The Court did 
not say what evidence the prosecution would have had to produce to 
provide a “rim" to bind the spokes of the wheel togefher into a single 
conspiracy, although it indicated that mere knowledge that the hub de­
fendant was doing similar criminal business with others was not suffi­
cient.Subsequently, in Blumenthal v. United States.1'' the Court

173. 32S U S 750 (1946).
126. I J .  at 753-36.
127. Although the C ourt found tha t the misjoinder caused by the unfounded can- 

‘piracy charge was not hatm less erro r on the facts before it. it d iJ  r a t  holJ that such 
misjoinder is always harm ful. See id. at 771-76. The leading treatises argue that 
misjoinder under Rule S ta» distinguished from  failure to ou ter a discretionary -ever- 
ance where joinder is initially proper) should result in autom atic reversal of jn v  en­
suing convictions. I C. W m uir. 1 i d i r s l  P ractic e  and P.-.o a t d l k c  , 144. c.t -2S-29 
(19 69 ); 6 J. MOORE i. R. ClPtS, FtOERAl P iu c t ic t  r  Sa16<4» t2 J  eJ. t9*2». Car 
tre  United States v GiancMo. 365 t-'.2d 990. '>u5 C d  Cir. 19(>6) (F riendls. J .) :

We see no reason why the undoubted truth tha t an appeal claiming m i -  
joinder under Rule S i b )  taises a  question of law in the strict ‘cn*e. whereas 
an appeal from denial of «cserancc under Rule 14 neim .illy raises only one 
• if abuse ol discrclion should carry rscm puon from ihe harmless error tele.
I R C r l». 5 2 (a ) , as .t corollary.

I2S. The CVuil quoted with .approsal the statement ot tlie couti el appeais »'i.t 
"(tjltk scs who dupose ot lite r loot to  a » in .l; teeciser—.» -mple fence*—J»s not h . 
that fact alone t'ccome con tcdeu ics: thev may. t--.il it t.uc» r-o re  than i.no«!eJ,*e that 
lie is a ‘fcn»e' to m ale  them such." 32S V  S. af 75?

12V. ??2 I S ? )"  tt* '47». M r iu-uce R u t'e J;e  was *h: - a i tv r  of the majority

i k s - - u r n "
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found a single consp iracy  to  sell whiskey a t  unlaw ful prices in  a ease 
involving two sa lesm en, th e  d is tr ibu ting  c o m p a n y  that supplied  them, 
and an unknow n person  w h o  supp lied  the  w h iskey  to  the  d :stributor. 
T he  unifying factor, o r  the  r im  o f  the wheel, w as  the single lot of whis­
key that all aided in d is t r ib u t in g .  A lthough  each  sa lesm an “ aided in 
selling only his p a r t ."  he “ k n e w  the lot to  be sold  was larger and  thus 
tha t he was a id ing  in a la rg e r  p lan ." '™  The C o u r t  d istinguished Kot- 

tcakos because  in tha t  ease  " e a c h  loan w as an  end  in itself." and . ex ­
cept for the h u b  d e fen d an t  B ro w n ,  "n o n e  a ided  in any  wav. by  agree­
m ent o r  otherwise, in p ro c u r in g  a n o th e r ’s l o a n . " n i  T h e  distinction is 
unconvincing, because  n e i th e r  o f  the  sa lesm en in ninm cnthal assisted, 
by agreem ent o r  o therw ise ,  in selling m ore  th a n  his ow n p a n .  T here  
was no evidence tha t  the  sa les  by  o n e  sa lesm an in .a n y  way facilitated 
o r  encouraged the sales o f  th e  o th e r .

Perhaps the  resu lt  in R lm nentlw l can  best be  explained by  classi­
fying the ease as an e x a m p le  o f  the  o th e r  p r inc ipa l  m odel of an ex­
tended conspiracy, the “c h a in ."  As the  n a m e  indicates, a cha in  con ­
spiracy involves the cha in  of  d is tr ibu tion  o f  som e  com m odity ,  such as 
narcotics, from the im.ini m a n u fa c tu re  o r  sm ugg ling  to  the  ultimate 
consum er. A  chain  co n sp ira c y  is similar to  a  w heel consp iracy  in that 
the  participants a t  opposite  e n d s  o f  the c h a in  m a y  not k n o v  o r  have 
any  dealings with each  o the r ,  bu t  the two a re  d iffe ren t  in tha t the par­
ticipants in a cha in  c o n sp iracy  all deal with  the  sam e  goods. A chain 
may. an d  frequen tly  docs,  in co rpo ra te  o ne  o r  m ore  -ubsidi.iry 
w hee ls .1,15 T h u s  in Unite J  States v. Bruno , ' t j t e  most fam ous chain 
ease, the consp iracy  con* i.tcd  o f  sm ugglers w h o  b rough t narcotics into 
N ew  York, m iddlem en w h o  p u rch ased  from  th e  sm ugglers and  resold 
to  retailers, and  two g ro u p s  o f  retailers, o n e  o p e ra t in g  in N ew  York

opinion ' in hosh H'uniiultm t .m J A'orr. iAm
130. hi. ot 559.
131. IJ. at 55S.
132. T h i di'tm ciion between "chain" and "wheel” o r " 'poke” conxpiracie* i» ta  

xomc degree artificial.
.\* applied to ihe tone reinr operation of an ille.Ml hmmcxx, the common 
picton.il d i'iirc tion  between ' chain " and "-poke" eon'piracio* *3t» oS .n ire  a« 
much w  it clarifies, Nie chain m etaphor i< indeed ap t in that the link- o f .s 
narcotics conspiracy are inextricably ic I itc J  to  one anoitier. from .• rower. 
Ilirouch exporter and i n  potter, wholesaler. m iddlem an. .;iiJ retailer, each 
dcpcndmp i.ir h i ' own Miccc<x > n the pcito rnuncc  of all the other* iltu 
On* vinrple p - ill c rends to »tl*«cu:e [the u . t |  that the link* at cad
a re likely to con*i*l of a nun 'ber o f perxonx who m.i* have n.» ic.oon to know 
Oi.it oihc.x aie performin': a iOle •iim lir to  then* *ii other w**i«t» the ex- 
li.m e  link* nl a »h.nn xon-pii.ix* nU* h o c  vtetuvtlN ol ihe -poke .on*
'I'lta.V.

• ill >t S' 'e> * I'oielh ttr. | 2»l 3”r. 1s t  t ." ! In  I'll n 11 • ..-n.lt* I » , »*
i ; m i ; s . m u  < t'ir.<i

I t3 . IDS I M  V21 i2 J  l"ir. I 'i ." t)  (per k in iatn). >■ > >I  . r . ni, t  • . •#- •*•, ,VJ
t ’ S : s 7 (19391.
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and the o the r  in T ex as  an d  L o u is ia n a  N e i th e r  g ro u p  of retailers  dealt  
with tlte sm ugglers a t the  o th e r  e n d  o f  the  chain , o r  w ith  the o th e r  
group of retailers. A l th o u g h  the  o p in ion  o f  the cou rt  docs  not m e n ­
tion it, there  seem also to  h ave  been tw o ind ep en d en t  g roups  o f  s m u g ­
glers, so tha t th e re  was a  tw o -sp o k e  w heel a t  each end o f the chain . 
The per  cu r iam  o p in io n  in B ru no  is n o t  very  au thori ta t ive  as a prece- 
dcnt,13* bu t  subsequen t  eases h av e  c i ted  it as establishing that a  cha in  
of distribution o f  a  single c o m m o d i ty  consti tu te s  a single consp iracy  b e ­
cause each m em b er  of  the  c h a in ,  h o w e v e r  lim ited his ow n purposes, 
contributes to  the  prof i tab il i ty  o f  the  e n t i re  v e n tu re .131

F u r th e r  discussion of  th e  var ie t ies  o f  chains  a n d  wheels a n d  the 
means of  d istinguishing one f rom  the o th e r  is unnecessary  because  the 
weakness of  these  cases lies n o t  in the ir  details bu t in the ir  s ta r t ­
ing point. It is w ro n g  to  re fe r  qu es t io n s  o f  jo inder  to the law o f  c o n ­
spiracy because do ing  so  leads to  b o th  b a d  substantive law  a n d  bad 
procedural law. T h e  im plied  su b s tan t iv e  consequences of eases such 
as Kotteakos and  Bruno  a rc  p la in ly  ab su rd .  F ind ing  e igh t conspiracies 
rather than  one  in Kotteakos m e a n t ,  in theory , th a t  the h u b  d e fendan t  
was guilty o f  consp ir ing  e igh t  t im es r a th e r  th an  once, a lthough  th e  d e ­
cision tu rned  en tire ly  u p o n  th e  p re ju d ice  o f  a  mass trial a n d  not o n  die 
appropriate  penalty  fo r  th a t  d e fe n d a n t .  O n e  result o f  allowing jo in d e r  
in Bruno  was th a t  each  d e fe n d a n t  b e c a m e  liable for  all the crim es o f  
his codcfcndants  w hich  fu r th e re d  the  d istr ibu tion  of  the com m odity .  
Even if these theore t ica l  absu rd it ie s  m a y  n o t  significantly affect the  sen­
tencing process, they  ind ica te  th e  desirab il i ty  of separa t ing  the re so lu ­
tion of  p rocedura l  ques t ions  f rom  th e  d e te rm ina tion  ©L the scope  of 
criminal liability.

A  m ore  im p o r tan t  o b jec t io n  is th a t  consp iracy  theo ry  has led  to 
bad jo in d er  law. F ed e ra l  R u le  S(b) docs not m en tion  consp iracy  at 
all; it permits jo in d er ,  sub jec t  to  seve rance  under  Rule  14 for p re ju ­
dice, when the d e fen d an ts  a r e  accu sed  o f  par tic ipa ting  in " the  sam e 
act o r  transaction  o r  in th e  s a m e  ccrics o f  ac ts  o r  transac tions  con s t i tu t­
ing an  offense o r  o f fe n se s ." '30 T h is  language  leaves considerab le  lati­
tude for judicial  con s tru c t io n ,  a n d  in in terp re ting  R ule  8 it w ou ld  be 
better for the cou r ts  to  look to  the polic ies  and interests that underl ie  
joinder ra th e r  th an  to the  su b s tan t iv e  law  o f  conspiracy. O ne  m ight 
begin by asking w hy jo in d e r  is a l low ed  in ihe first p lace , a n d  then 
proceed to dcvc iop  rules tha t c a r ry  o u t  the purposes  thus uncovered.

T h e  p r im ary  purpose  fo r  a l low ing  jo in d er  is to  p rom ote  efficiency 
in the tria l process. It is o b v io u s ly  conven ien t  fo r  the p rosecu to r ,  fo r

134. The decision was revctved hy Hie Supreme C uuit on oihcr ztoim Js. Bruno v. 
United Slelct, JOS U.S. 7S7 (1939).

135. Sre , r  e .  United Stale* v. IJorclli. 336 F  3 J 376, ?S3 n.2 l.’ J  Cir. k 3i>;).
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the  cou r ts ,  a n d  for  w itnesses if ev idence  need  be p resen ted  a t  only or.e 
trial ra th e r  th a n  at several s e p a ra te  tr ials. T h e  savings are  not only in 
tim e and  m oney . A  c r im ina l  trial can  be an ordeal fo r  witnesses as 
well as de fen d an ts ,  and  the  _ .o se c u to r ’s ab ili ty  to  ob ta in  the ir  coopera­
tion  m a y  d e p e n d  in p a r t  u p o n  the n u m b e r  of  o rdea ls  involved, particu­
la r ly  if the w itnesses  arc in a n y  degree  in t im id a ted  by the  defendants. 
S e p a ra te  trials increase  the l ikelihood o f  inconsis ten t v e r d ic t s  because 
d if fe ren t  juries  m a y  take  d iffe ren t  views o f  the  sam e ev idence o r  the 
s am e  issues, a n d  a lso  because  su b seq u en t ly  tried  de fen d an ts  have the 
a d v a n ta g e  of  a  p rev iew  of th e  p ro se c u to r ’s case. A t times the burden 
o f  separa te  tr ia ls  m a y  be so  great tha t the  choice  is betw een  a joint 
tr ia l a n d  no  tr ia l ,  a t  least w ith  respect to  d e fe n d a n ts  of  lesser culpabil­
ity. O n  the o th e r  h an d ,  th e  po ten tia l  effic iency  of a jo in t  trial is not 
alw ays rea lized  in p rac tice .  Som e observers  have  noted  a tendency  for 
p rosecu to rs  to  o v e r trv  a c a se  involving m a n y  de fendan ts ,  particularly 
w hen  co n sp iracy  is c h a rg e d . ,3T It is q u i te  possible for  a single 
jo in t  trial to be as long  and  d raw n  o u t  as several separa te  trials if each 
d e fe n d a n t  sepa ra te ly  exercises his r ight to  c ross-exam ine  and  to pu t on 
a defense, o r  if a  large a m o u n t  of  ev idence  is in troduced  against some 
d e fe n d a n ts  which cou ld  n o t  be used aga ins t  o thers  if they  were tried 
sepa ra te ly .

Jo in t  trials exist to  se rve  the  co n v en ien ce  o f  the p rosecu to r  and 
ihe c o u r t ,  and  n o t  th e  conven ience  o f  the  defendan t .  T h is  is reason 
en o u g h  fo r  m a n y  d e fe n d a n ts  to resist them , f o r  de fendan ts  in general 
h av e  little to ga in  by m a k in g  the process o f  conv ic tion  c h e a p  and effi­
c ien t  fo r  the p rosecu tion .  A n y  obstac le  to  convic tion , o r  to  prom pt 
a n d  easy  conv ic t ion , m a y  im p ro v e  a d e fe n d a n t 's  position in plea b a r­
gain ing . T h e  d e fe n d a n t  at a  jo in t trial m a y  a lso  have to  sit with his 
law yer  th ro u g h  a sub s tan t ia l  a m o u n t  of  tes t im ony  im m ate r ia l  to  his 
ow n  case. A tria l lasting  several weeks c a n  be an en o rm o u s  burden, 
f inanc ia l ly  and o the rw ise ,  u p o n  a d e fen d an t  w h o  m ay  he  a co m p a ra ­
tively m in o r  p a r t ic ip a n t  in a n  e lab o ra te  sch em e  involving m any. In 
add i t io n ,  the  jury' m a y  conv ic t  all the  jo in t d e fen d an ts  as a g roup  with­
o u t  consider ing  the ev id en ce  against each separa te ly .  It is difficult to 
say  how often  th is  h a p p e n s ,  just as it is d ifficult to  say h o w  often  the 
ju ry  dea ls  leniently  w ith  m in o r  par t ic ip an ts  in a crim inal en te rp r ise  be­
ca u se  th e i r  guilt  seem s negligible in co m p ar iso n  with tha t o f  the ir  co- 
de fen d an ts .  In  a n y  even t,  a  jo in t trial o l ten  results in th e  admission 
aga ins t  som e d e fe n d a n ts  o f  ev idence  which is inadmissible ag i h w  e th ­
ers. with the  p ro b a b le  c o n se q u e n c e  that the jury will co n s id e r  it against 
eve ryone  despite  w h a tev e r  c a u t io n a ry  instruc tions the e .n i t t  m ay  gi\e .

137. V.,\
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T h e  norm al difficulties o f  a  jo in t  trial fo r  th e  defense  are exacer­
bated w hen the  de fen d an ts  o r  the ir  counse l  d o  n o t  a g re e  o n  a  co m m o n  
strategy. W h en  the best defense  fo r  ea c h  in d iv idua l  is no t  the best d e ­
fense fo r  the g roup ,  the  de fendan ts  m a y  face the  cho ice  o f  either h an g ­
ing to ge the r  o r  hang ing  separa te ly . T h e  m o s t  s p e c ta c u la r  examples o c ­
cur w hen  som e d efendan ts  a t tem pt to  cas t  the  en tire  b lam e  o n  others  
and the reby  m a k e  the p a r t ic ipa tion  o f  the  p ro s e c u to r  almo*. super­
fluous. E ven  less drastic  d ish a rm o n ie s  m a y  c r e a te  m a jo r  tactical 
problems. O n e  a t to rney  m ay d irec t  his c ro ss -ex am in a t io n  at bring ing  
out fac ts  th a t  a n o th e r  w ould  prefer to  dccm p h as izc ,  a n d  the o the r’s a r ­
gum ent m ay  p resen t  a  th eo ry  th a t  is u t te r ly  in co m p a t ib le  with the  a p ­
proach taken  b y  the  first. A  c o m m o n  c o n te m p o ra ry  Jo rm  o f  this 
classic d i lem m a  arises in prosecutions o f  polit ical dissidents. O n e  d e ­
fendant m ay  choose ,  fo r  political reaso n s ,  to  ign o re  trad itiona l defenses 
and a t tack  " the  system’’ while a n o th e r  prefers  to  rest his defense o n  a  
less in f lam m ato ry  p o in t  o f  fact o r  l a w .13* T h e  c red ib ili ty  o f  each is 

likely to  suffer from  proxim ity  to  the  o th e r .
Federa l jo in d e r  law genera lly  favo rs  the  in te res ts  o f  the p rosecu­

tion a n d  the cou r ts  in ob ta in ing  jo in d e r  o v e r  th e  in terests  o f  defendants  
in avoid ing  it. H ence, w here  jo in d e r  is initia lly  c o r re c t  under R u le  8, 
a d e fen d an t  is not entit led  to a seve rance  u n d e r  R u le  14 because  o the r  
de fendan ts  will assert defenses an tagon is t ic  to  his, or because a s u b ­
stantia l am o u n t  o f  evidence inadm iss ib le  ag a in r t  h im  will be  in t ro ­
duced  against o thers , o r  because e n d u r in g  a  p ro t ra c te d  trial will pu t  
him  to  considerab le  expense and  inco n v en ien ce ,  o r  because  he m ay  be 
d isad v an tag ed  by  being pu t on tria l w ith  o th e r s  w h o  a r c  fa r  m o re  cul- 
p a b le . ,3!) A  trial cou r t  m ay  gran t a  severance  fo r  these  reasons, b u t  it 
need no t .  T h e  tria l co u r t  m ust g ra n t  a  sev eran ce  o n ly  w hen the p rose ­
cution in tends to  in troduce  the confession  o f  o n e  d e fe n d a n t  which  in ­
c rim ina tes  o ther  defendan ts  but is inadm iss ib le  aga ins t  them b e c a m e

it is h ea rsay .1'0
O n e  m ight well question  a  ju d ic ia l  policy w h ich  apparen tly  favors 

the  conven ience  o f  prosecutors a n d  co u r ts  ove r  th a t  o f  defendants, bu t  
a  m o re  m odest critic ism  can  also b e  m ad e .  W h e n  th e  courts  resort to  
the  law  of consp iracy  to  de te rm ine  a  ques tion  o f  jo inder ,  they often  
force  d e fendan ts  to  en d u re  the d isad v an tag es  o f  a jo in t  trial w ithout 
an y  significant co m p en sa t in g  gain  in effic iency. J o in t  trials p rom ote  
effic iency only  when  the evidence aga ins t  two o r  m o re  defendants  s u b ­
s tan tia l ly  overlaps. W hen the ev idence  aga ins t  each  defendan t is d is ­

• 1 : i*"M . i | 4 . 14 n . i

13S. J. M i h o r d . T h e  T h u l h i  l)«. S p o c k  82*85 (1969).
139. See I C. Wmciir , FroiRU. P i t u n r r .  P i t o c i o m  ) 333 (I9(>9); «t J. 

Mo.»rl & R. CiPt«. F u n k  a  I’R ie n c r  r  14 04 III. at 14-14 (M  aJ. I9?2).
140. d iu ton  v. Umictl Si n o . *91 U.S. J33 (1968) (o w riu lin e  Dflli Paoli v.

t ’n ilc JS ta le s  352 U S . 332 (1957) ).

r r ^ r s r r r M , uwu ,



1174 CAL IFO RN IA  LA W  R E V IE W  (V o l .  0 1 : 1 1 3 7

tinct, trying several d e fendan ts  to g e th e r  docs no t save any significant 
am o u n t  of time o r  m oney , o r  fu r th e r  a n y  of the  o th e r  policies underly­
ing jo inder  law, regardless o f  a n y  co n n ec t io n  be tw een  the defendants' 
c r im inal activity.***

If the  offense o f  c o n sp iracy  w e re  abolished , a n d  if questions of 
jo inder  were  decidcu in light o f  th e  pu rposes  o f  jo in d e r  ra ther  than by 
reference to  the concep t o f  c o n sp iracy ,  jo in d er  p ro b ab ly  would not be 
perm itted  in eases such  as  B ru no  a n d  Blum enthal, w here  the basis of 
the consp iracy  charge  was th a t  all the  de fen d an ts  par tic ipated  in selling 
o r  d istr ibu ting  the sam e u n la w fu l  co m m odity .  M anufac tu re rs ,  smug­
glers, d is tr ibu tors  a n d  sellers o f  su ch  co m m o d it ie s  as narcotics each 
com m it the ir  own in d iv 'J u a l  c rim es. It is rare ly  necessary  to  prose at 
the trial o f  a narcotics pu sh e r  th a t  the  narco tics  he sold were brought 
into the coun try  by a p a r t icu la r  sm uggler ,  and th e  guilt o f  the  pusher is 
likewise im m ateria l a t the  tria l o f  the  sm uggler .  It is qu ite  true that 
the sm uggling w ould  not o c c u r  if som eone  w ere  not willing to dis­
tr ibu te  the  smuggled na rco tic s  to  the  co n su m er ,  a n d  that the retail 
sales could  not be m ade if som e  o n e  were  not en g ag ed  in smuggling. 
In  th a t  sense, each link in the  c h a in  o f  d is tr ibu tion  m akes a contribu­
tion to the profitability  o f  the en tire  chain . T h is  consideration, 
how ever, should have n o th in g  to  d o  w ith  jo in d e r ,  which not a 
question o f  business econom ics  b u t  ra th e r  o n e  of trial fairness and 
efficiency. If the ev idence  aga ins t  the  sm ugglers is substantially  dis­
tinct from  the evidence ag a in s t  th e  re ta il sellers, th en  separa te  trials for 
each  g roup  imposes no co n s id e rab le  bu rden  u p o n  thg. adm inis tra tion  of 
justice. Likewise, if the sellers a rc  accused  o f  m ak in g  separa te  sales 
a t  d ifferen t times a n d  places , t ry in g  them  toge ther  is unlikely to  pro­
m o te  efficiency even if they  o b ta in ed  their  na rco t ic s  from a single 

source.
Even in cases in w hich  a substan tia l  part  o f  the  evidence  against 

the various defendan ts  is th e  sam e , jo in d e r  m ay no t p ro m o te  efficiency. 
In Fotteakos, for csa tnp lc .  the  ind ic tm en t d isclosed a  n u m b e r  of inde­
pendent criminal transac tions ,  each  o f  which h a d  to  be p roved  inde­
pendently . Separa te  trials w ould  have  requ ired  so m e  repetition, be­
cause  Brown, the  one  person  involved in eve ry  tran sac t io n ,  testified 
aga ins t  all the o thers . Q u es t io n s  rega rd ing  his c red ib il i ty  as .1 witness 
and  his genera l m e thod  o f  o p e ra t io n  w ould  b e  m ater ia l  at each  trial. 
A ny  gain  in efficiency f rom  a llow ing  B row n to testify  10 all the  trans­
a c t io n '  at one tiial would  p ro b ab ly  be  m ore  th a n  o ff 'c t .  however. by 
the  additional din'iculties ol a  co m p lex  trial. It w o u ld  ta k e  time and

141. A ■ mtlar to that in the tew ua» i.iU n in Kitie * 1 »*it#J Mate* 
is?  F.2J 700. Toi i i ' i  i it. I’»h6i: "Where. Iinucscr. O'v.c a,e p o u m r n w  lv .--  
fiK (torn joint p n v l m ( .id ' relevant n  alt ilu* acts or iun>a»tvn. ik-i.* i* no '•eric*.' 
Hole 5>(b) comes to .in end, anJ joinder it impcimmilile.**



t save  a n y  significant 
't l icr  polic ies  undcrly- 
tvvccn the  defendants’

. a n d  if ques tions  of 
b in d e r  ra th e r  than  by 
•obably  w ould  not be 
;/, w here  the  basis of 
par t ic ipa ted  in selling 
• lanu fac tu rcrs .  smug- 
es as  na rco t ic s  each 
necessary  to  prove at 
:e so ld  w ere  b rought 
guilt o f  the  p u sh e r  i> 
It is q u ite  true  that 

: not w ill ing  to  dis­
a n d  tha t  the  retail 

igaecd  in smuggling, 
n m a k e s  a  con ir ibu-  
Tliis considera tion , 

cr. w h ich  is not a 
if tr ia l fa irness  an d  

is subs tan tia l ly  dis* 
:n s e p a ra te  tr ia ls  for 
he a d m in is t ra t io n  of 
ak ing  se p a ra te  sales 
• is un like ly  to  p ro ­
x ies  f rom  a  single

:hc ev id en ce  against 
p ro m o te  efficiency.

I a  n u m b e r  « f  indc- 
to b e  p ro v ed  indc- 
om c repe ti t ion , be- 
ransac tion , testified 
Jihility as  a witness 
tcrial :;t e ach  trial, 
ly to  .:i! th e  trans- 

■ •ii'Ct. how ever,  by 
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effort to  insure tha t the ju ry  d id  no t b e c o m e  confused  as it h e a rd  e v i ­
dence of m any distinct t ran sac t io n s  involv ing  m any  different d e f e n d ­

ants.
In som e s itua tions the  rea so n in g  u rg ed  here  w ould  a l lo w  jo in d e r  

when it would not be perm issib le  u n d e r  consp iracy  theory . F o r  e x a m ­
ple. in United States v. G ra n c llo 1,5 th e  tw o defendan ts  w ere  c h a rg e d  
with failing to  file tax  re tu rn s  a l th o u g h  they  had realized su b s tan t ia l  
income from the  sale o f  jo in tly  o w n e d  sh a re s  of  stock. C o n s p i ra c y  
charges against them  w ere  d ism issed  b ecau se  there was no  ev idence  
that they a m ’ed to  concea l  the  incom e , a l th o u g h  they  u n q u es t io n ab ly  
combined to  ea rn  it. H en ce  th e  c o u r t  o f  ap pea ls  Iseld the jo in d e r  im ­
proper. a l though it also fo u n d  th e  m is jo in d e r  to  be  harm less  e r r o r .10  
Vet the facts of G ra ncllo  p resen t  a  persuas ive  case fo r  a lldw ing  a  jo in t  
trial. T h e  crucial issue as to  each  d e fe n d a n t  was w hether  an d  h o w  he 
earned the  income, b ecau se  th e  fa i lu re  to  file tax re turns  w as  a  m a t te r  
of public record. H ad  the re  b een  tw o  s e p a ra te  trials, v ir tua lly  id e n t i ­
cal evidence would have  been  p re sen ted  at e a c h .  H ence  sepa ra te  tr ia ls  
would have  be?n needlessly  inconven ien t  for  the G ov e rn m en t  a n d  a 
joint trial would not h ave  been  u n d u ly  p re jud ic ia l  to  e ither  d e fe n d a n t .

T h is  is not to  suggest th a t  jo in d e r  o f  de fen d an ts  should  a lw ays b e  
permitted when she ev idence at s e p a ra te  trials w ould substan tia lly  o v e r ­
lap. However m uch  jo in d e r  m igh t  p ro m o te  efficiency in a  p a r t icu la r  
ease, a court  still should  g ran t  a sev e ra n c e  if it seems likely th a t  a  joint 
trial will place a  p a r t icu la r  d e fe n d a n t  a t  a  serious d isadvan tage . T h e  
point o f  the preceding d iscussion is ra th e r  th a t  a c o u r t  should  n ev e r  
force a  defendant to  go  to  trial with o th e rs  over his ob jec tion  unless  
the efficiency o f  the  tr ia l  p rocess  is th e re b y  increased. F re q u e n t ly  
joir .Jcr should be a l low ed  w h ere  severa l d e fen d an ts  com m it v a r io u s  
criminal acts pursuan t  to  a c o m m o n  schem e , because  p roof  o f  the  c o m ­
m on scheme itself m a y  consti tu te  a  su b s tan t ia l  par t  of th e  ev idence  
against each partic ipan t. It is im p o r ta n t  n o t  t o  overlook, how ever ,  th a t  
it is not the existence o f  a  c o m m o n  p la n  itself that justifies jo inder ,  b u t  
the overlap  in the ev idence  tha t  results  f ro m  its existence.

IS. Conspiracy ami Venae
Federal consp iracy  de fen d an ts  m a y  be  tr ied  c i ther  in the  d is tr ic t  in

IO . J6J F .M  990 (M  C ir. 1966).
1-V The Covc-ntT'cnt h id  arpucd that joindct was proper e 'e n  without a  con- 

tpti.i.'S to  toncc.d the income. Rejecting this argum ent. the court noted th a t Rule 
S(M  rv m iw  :Oir.Jcf only of defendant* accused o f engaging m the tante act o r trans­
action >'f • : . .f t of act* o r iraniaction* "constituting an  otterwe or »>tfcn*et.” T h ; 
CMt:t vav ined  tli.it the defendant* participated jointly in j  *cnc* of act* to obtain the 
incur . t u t  ili.it rhit *ctie* o f oct* did not constitute . n offen-e / . /  at i l . l . ' l l .  
Mthi '-h  thii construction of Rule X(l*> i t  leaionatde. it doe* ro t concern with 
ih r I ic i'VUc of im unng  fa itn c tt to  dcfcndanlt while nuninn.-ine the inconvenience

i f  th : trial lu everyone conccrteJ.



>(
:.v•;%c
vy
*.<*

xw;-
j V  >
W  * »
;:.V
U'4<

•iter

. V.- v.«

1176 C A L I F O R S I .  I LAW M i l  / / . ( I ’ [Vol. 61 :1IJ7

J i . - I 'v V r X - V  ir
fV-'l

w hich  the  unlawful a g re e m e n t  was m ade , i ' r  in a n y  distric t in which 
a n y  co n sp ira to r  c o m m it ted  any  m e : :  ac t in fu r th e ra n c e  of  the  common 
ob jec tive .  This b ro a u  v e n u e  rule o r ig ina ted  six ty  years ago in the 
f ive-to-four decision o f  th e  S u p rem e  C o u r t  in H yde v. United States.'" 

A lth o u g h  th e  sixth a m e n d m e n t  g ran ts  d e fen d an ts  a  r ight to  trial "by 
a n  im part ia l  jury o f  the  S ta te  a n d  d is tr ic t  w here in  the c rim e shall have 
been co m m itted ,” a federa l s ta tu te  has long p rov ided  tha t  a  crime be­
g u n  in one district a n d  c o m p le te d  in a n o th e r  “shall  be  deem ed  to have 
been  co m m itted  in c i th e r .” " 5 T h e  m ajo r i ty  in th e  Hyde case reasoned 
th a t  because  an overt  a c t  is an  essential e lem en t in the  federal crime of 
consp iracy , the  c rim e o f  con sp ir in g  is renew ed  o r  com ple ted  whenever 
a n d  w herever  such an ac t is co  . .n i t ted .1"'- Hyde  invoked  specific pro­
visions o f  federal law  in su p p o r t  of its ho ld ing , .but in fact its venue 
ru le  is the sam e as th a t  ap p l ied  a t  c o m m o n  law . and  in states which 
still follow .he com m on  la w  m ic  tha t the  consp ira to r ia l  ag reem ent irseit 
fulfills the  overt  act r e q u i re m e n t .1 IT

W ith in  the f ram ew o rk  o f  the existing substan tive  law o f  conspir­
acy . substan tia l  policy a rg u m e n ts  can  be a d v a n c e d  in support  o f  the 
Hyde doctrine. In a nu ilt id is tr ic t  co nsp iracy  case, it m ay  be very  dif­
ficult for the G ov e rn m en t  to  specify  the p lace  o f  the agreem ent,  if only 
b ecau se  the ag reem en t in a  consp iracy  case is m o re  an  abs trac t  con­
cep t  than a distinct event. Even  w here  die G o v e rn m en t  is able  to  prove 
th a t  the  consp ira tors  m et to g e th e r  a t  a p a r t ic u la r  tim e and  place to 
fo rm  the criminal a g re e m e n t ,  m uch  o f its ev idence  m ay  concern  con­
d u c t  in furtherance  o f  th a t  ag reem en t w h ich  occu rred  som ew here  else. 
T h e  district in which the  a g re e m e n t  was fo rm ed  m a y  no t be the  most 
conven ien t  p lace of  trial f o r  the  G o vernm en t,  the witnesses, o r  eve.i 
the  defendan ts .

T h e  Hyde  doc tr ine  pe rm its  federa l p rosecu to rs  eno rm ous discretion 
in choosing  where to  file c r im ina l  cha rges ,  par t icu la r ly  in cases in 
w h ich  individual c o n sp ira to rs  have  pe rfo rm ed  u n im portan t  acts ia 
fu r the rance  o f  the c o m m o n  purpose  in fa r-f lung  places. Tiie effect of 
th e  doc tr ine  is casiiv  c x a s c c ra tc d .  how ever. W hile consoiracv 
theo ry  frequently  has  been  in voked  to  justify  a  h o ld ing  tha t  venue  in 
a  p a r t icu la r  district w as  p ro p e r ,  venue  in the  sam e  place could  often 
have been justified u s ing  o th e r  legal principles, f requently  be tte r  and 
s im p le r  ones. Hyde v. U nited  Stares itself presents  a classic illustra­
tion . T h e  defendan ts  H yde . Henson. D im ond  a n d  Schneider were  con­
v icted  in the District o f  C o lu m b ia  o f  consp ir ing  to  de fraud  the L’niteJ
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. any  d is tr ic t  in which 
x 'rancc  o f  th e  com m on 
•ixty y ears  ago in the 
ilc  v. U nited  S t a t e s '"  

ts a  r ight to  tr ia l “by 
n the  c r im e  sha ll  have 
vided th a t  a  c r im e  be- 
’all be  d e e m e d  to  have 
he  Hyde case  reasoned 
in the  fede ra l  c r im e  of 
ir co m p le ted  w henever 
.* invoked  specific  pro- 

bu t  in fac t  its venue 
v, and  in  s ta tes  which 
i to r ia l  a g re e m e n t  itself

antivc law  o f  conspir- 
eed in  su p p o r t  o f  the 
c, it m a v  b e  verv  dif-• m

th e  ag re e m e n t ,  if only 
n o rc  a n  a b s t ra c t  con- 
n m e n t  is a b le  t o  prove 
a r  t im e  a n d  p lace  to 
ice m a y  c o n c e rn  con- 
urred  som ew here  else, 
m a y  n o t  b e  the  m ost 

he witnesses, o r  even

*s e n o rm o u s  d iscretion  
rt icu la r ly  in eases in 
u n im p o r ta n t  acts in 

places. T h e  effect of 
W h ile  consp iracy  

hold ing  th a t  venue  in 
me p lace  cou ld  often 
frequen tly  b e t te r  and 
.•nts a  classic illustra- 
1 S ch n e id e r  w ere  con- 
o  d e frau d  the  U nited

States b y  un law fully  purchasing  ce r ta in  federa l  l a n d s  in  O reg o n  and  
Californ ia . T h e  in d ic tm en t  alleged and  the  p ro s e c u t io n  proved  n u ­
merous o v e r t  acts  com m it ted  by D im o n d  a n d  B e n s o n  in W ash ing ton .  
D.C., inc lud ing  the filing o f  f raudu len t  a p p l ic a t io n s  a n d  the paym en t 
of bribes  to em ployees o f  the F edera l  G e n e ra l  L a n d  Office. H yde 
himself lived in C a lifo rn ia  and never  a p p e a re d  in  the  D istr ic t  o f  C o ­
lum bia in connec tion  with any business of  th e  co n sp ira c y .  W hen  he 
appea led  on g ro u n d s  o f  im proper  venue , th e  G o v e r n m e n t  co nceded  
tha t the  consp iracy  w as  form ed in C a l i fo rn ia  a n d  th a t  v e n u e  cou ld  only 
be p red ica ted  upon  the  p erfo rm ance  o f  o v e r t  a c ts  in the D istr ic t  of 
C o lu m b ia ;  h e n c e  the C o u r t 's  b road  ru l in g  th a t  v e n u e  is p roper  w h e r­
ever o v e r t  ac ts  a re  p e r f o r m e d ." 3 H a d  th e  G o v e r n m e n t  c h a rg ed  the 
defendan ts  sim ply  w ith  com m itting  o r  a id in g  a n d  a b e t t in g  specific acts 
of b r ib e ry  a n d  f rau d ,  venue in the d is tr ic t  in w h ic h  th e  b r ibe ry  and  
fraud  to o k  p lace  w'ould have  been fa r  eas ie r  to  jus tify .  A lth o u g h  early  
a t  c o m m o n  law  accessories to a c r im e  cou ld  be  p ro se c u te d  only  w here  
the accessoria l  acts took  place, m o d e m  s ta tu tes  a lso  p e rm it  p rosecu tion  
in the d is tr ic t  in w hich  the  principal offense  w a s  c o m m it te d .Ha I t  is 
likely t h a t  m ost o f  the  witnesses a n d  ev idence  will be  loca ted  in the 
district in  w hich  the  u l t im a te  crim inal ac tiv ity  to o k  p lace  A b sen t  c o n ­
spiracy, the C o u r t  in Hyde  could h av e  fo u n d  v e n u e  in the  D istr ic t  of 
C o lu m b ia  to  be p ro p e r  w ithout im plying th a t  th e  G o v e rn m e n t  could  
have b ro u g h t  the prosecu tion  in Io w a  if som e  m in o r  overt  a c t  c o n ­
nected  w ith  the  c o m m o n  schem e had  been c o m m it te d  in tha t s tate.

In  fact, fede ra l  venue provisions, in d e p e n d e n t  o f ' ’a n y  consp iracy  
doc tr ine ,  tend  to g ive the p rosecutor e n o rm o u s  d isc re t io n  in choosing  
the p la c e  of  trial. T h e  most im portan t  federa l  ven u e  s ta tu te  provides 
tha t a n  offense "b e g u n  in one d is tric t a n d  c o m p le te d  in a n o th e r ,  o r  
com m it ted  in m o re  th an  one  distr ic t” m a y  be p ro s e c u te d  “ in a n y  dis­
trict in which  such  offense was begun ,  c o n t in u e d ,  o r  c o m p le te d ."110 
T h e  s ta tu te  fu r th e r  defines  as a  " c o n t in u in g  o ffen se"  a n y  c r im e  involv­
ing th e  use o f  the  m ails  o r  transpo rta t ion  in in te rs ta te  o r  foreign co m ­
merce, a n d  perm its  p rosecution  o f  such  o ffenses  in " a n y  d is tr ic t  from, 
th rough ,  o r  in to  w hich  such co m m erce  o r  m a il  m a t te r  m o v e s ."151 Be­
cause  so  m any  federa l offenses involve use of  th e  m ails  o r  t r a n sp o r ta ­
tion in  in te rs ta te  com m erce ,  this sec tion  f re q u e n t ly  gives the federal 
p ro secu to r  an  e n o rm o u s  range  of cho ice  t h a t  is eas i ly  su b je c t  to  abuse. 
F o r  ex am p le ,  w ith o u t  any  reference to  c o n s p i ra c y  doc tr ines ,  th e  G o v ­
e rn m e n t  has co n v ic ted  p o m o g ra p h e rs  based  in so u th e rn  C a l i fo rn ia  on

on A it i f .'./.ir, 1, i o n , 148. Hyde v. United Stale*. ” 5 U.S. 347, 357 ( |» I 2 ) .
I»'». \ , r  Abrams. Cantpiiacy .m l M u lli - l 'n iu .• in  I , . I , r a t  C rim ina l I ’roueu - 

Tin' C rim e C om m itta l I'm  mala, 0 U .C .L A  L. R tv  7< I, M | . |S  (1962)
150 18 U .S.C, J 3237(a) 11970).
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obscen ity  cha rges  in m idw estern  federa l c o u r ts  on the theory  tha t they 
cau sed  obscene  lite ra ture  to be t ran sp o r ted  in to  the foruiu  districts.'

O n  the  o th e r  hand , strict adh e ren ce  to d ay  to  the “ place of the 
c r im e"  fo rm u la  of  the sixth a m e n d m e n t  m a y  no t provide the  most con­
ven ien t  p lace  of  trial fo r  c i ther  the d e fe n d a n t ,  the G o vernm en t,  o r  the 
witnesses. U n d o u b ted ly  the fram ers o f  th e  sixth a m e n d m e n t  expected 
th a t  “ the d is tr ic t  wherein the  crim e shall  h a v e  been com m it ted "  would 
a lso  o rd ina r i ly  be the district w herein  the  d e fen d an t  and the witnesses 
resided. T h e y  could  hard ly  have an t ic ip a te d  a society in which indi­
v iduals  m ove  a n d  com m unica te  so freely  th a t  a single c r im ina l trans­
ac t ion  m ay  routine ly  involve several d is tr ic ts ,  and  in w hich  the imagi­
n a tions  of  crim inals  and  legislators h a v e  c rea ted  inn u m erab le  oppor­
tunities to  o ffend  against the federa l c r im in a l  l a w .150

T w o  lead ing  Suprem e C o u r t  decis ions illustrate the defects in a 
l iteral in te rp re ta t ion  o f  the sixth a m e n d m e n t ’s venue clause. In  Travis 

v. United States,131 the  C o u r t  held th a t  a  d e fen d an t  un io n  officer, 
ch a rg ed  w ith  filing a  false “n o n c o m m u n is t"  affidavit with  the National 
L a b o r  R e la t ions  B oard , could  be p ro se c u te d  only  in th e  District of 
C o lu m b ia ,  w here  the affidavit was filed. H is  conviction in the federal 
d is tr ic t  c o u r t  in  C o lo rado  was reversed, even though  lie resided in 
C o lo ra d o  a n d  executed and m ailed the false affidavit in th a t  state. In 
Jo h n so n  v. United States,133 the C o u r t  he ld  tha t  consc ien tious  objec­
tors ch a rg ed  w ith  failing to report  fo r  a l te rnative  service in hospitals 
as  re q u ire d  by their  d ra f t  boards cou ld  be  prosecuted o n ly  in the dis­
tricts in w hich  the  hospitals were loca ted . U nder  this r u l i n g  the  Gov­
e rn m e n t  cou ld  no t  b r ing  charges in  the distric t w here  th e  defendants 
resided  a n d  w here  the ir  d ra f t  boards  w ere  located . T h e  ho ld ing  in 
Joh n sto n  is par ticu la r ly  ironic because  the  na tu re  o f  th e  c h a rg e  itself 
assum ed  th a t  the defendants  had not co m m it ted  the re lev an t  acts ill 
the  p ro p e r  place for trial. B oth  cases illustra te  tha t  the p lace  "wherein 
the  c r im e  shall have  been c o m m it ted "  depends  upon  technicalit ies  in 
the d ra f t ing  of  the substan tive  offense ra th e r  th an  any  realis tic  con­
sidera t ions  of fairness to anyone. F o r  exam ple ,  if C ongress  h ad  de­
fined the  offense involved in the  T ra v is  case as m ail ing  a fa lse  non­
co m m u n is t  affidavit, venue would  h ave  been  proper in C o lo rad o .

T h e  interests o f  the d e fendan t  in resisting venue  in  an inconven-

152. See United Stales v. West Const News C o , 357 F .2J 855. 861 i>2 ( 6th Cir. 
1966), rev'il o il other jio u tu ls  m b noin, Adny v. United Stales. 588 U.S. 447 (1967). 
Itccd liiilorpttscs v. C l.uk. 278 F. Supp. 372 (13.D C. t% 7>, . . / / . / ,  3*»0 U.S. 457 
( 1 9 6 8 ) .

I5J. I or a complete review of ihe difficulties iino lw d  in deciding m odem  semi; 
issues under the '‘crime committed'* formula, sec A bram s mpra  note 14‘».

134. 364 U.S. (.31 ( t9 6 l) .


