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a Native only preference. Further, auch*a priority would not be
consistent with ANILCA.

* Amend ANILCA to authorize a subsistence preference for
Alaska Natives.

The same position as above applies to this option.
V. The administrationls preferred approach

In McDowell, the Alaska supreme Court struck down the state's
subsistence priority Tfor rural residents because 1t violated
article VIIl of the Alaska Constitution. It did not rely on any
provisions of the federal constitution 1in striking down the
subsistence priority for rural residents. Accordingly, the Alaska
constitution can be amended to make constitutional the subsistence
priority by rural residents struck down in McDowell.

Amending the state constitution is the cleanest way to allow
the state to again be consistent with ANILCA and provide a
subsistence priority by rural residents, such an amendment would
ensure that the state would retain management of fish and wildlife
on federal land, » joal which played a major role in the statehood
movement. In addition, it would permit the state to ensure that
rural residents most reliant on fish and wildlife have the
necessary opportunities to take those resources when needed. The
state has attempted to do so for more than 10 years now, only to
ba stymied by one court decision after another. By authorizing a
subsistence priority for rural residents in the Alaska Constitu—
tion. tha stote would have clear authority to finally implement
what has been state policy for more than a decade.

V1. further Discussion and Considerations
A. The amendment and its effect.

The governor has proposed a constitutional amendment
which would authorize the limitation of subsistence uses of fish

and wildlife to rural residents. Such uses already can be the
subject of a priority under the current article VM, section 4,
which authorises "preferences among beneficial uses.” The proposed

section 19 would be added to article VIIIl, and would read:

Nothing 1in this constitution prohibits the
Legislature from 1limiting the taking of fish and
wildlife for subsistence uses to rural residents,
and from providing for the allocation of that taking
among rural vresidents on the basis of local or
community residents, availability of alternative
resources, and customary and direct dependence on



a flah or game population n tha aainatay of
Ilvalihood.

Tha wording of tha proposed raaolution makes claar that:

Tha Intant of tha amendment proposad by thla
raaolution la to validate, ratify, and ralnatata any
provlalons of [tha 1986 atata aubalatanca law] and
of any regulations adoptad [thereunder], which
otharwlaa might hava to ba daclarad Invalid undar
tha Alaaka Supraaa Court"a daciaion In McDowall wv.
Stata, 785 P.2d 1 (Alaaka 1989), and to axplicitly
ravaraa tha affact of tha McDowall daciaion aa to
thoaa provlaiona and ragulatlona.

ITf thla raaolution paaaaa tha Lagiulatura and in tha November
ganaral alaction, tha atata would ba authorlzad to hava laglalatlon
conalatant with AMILCA and tha laglalatlon which waa anactad 1in
1986 would ba validatad ratroactivaly, rathar than raquiring
raanactmant. Tha princlpla of ratroactlva validation la accaptad
In caaalaw from othar Jurisdictions, and haa b”rn notad by tha
Alaaka suprama Court in Matthawa v. Quinton, 362 P.2d 932, 938
(Alaaka 1961).

B. What happana between July 1 and tha ganaral alaction?

If thla raaolution past"ts tha Legislature, tha state
could aak tha Alaaka Suprama Court for an axtanaion of the atay in
McDowall until aftar tha Novambar ganaral alaction raaulta ware
certified. The juatification for tha raquaat would be that, if tha
amendment doaa paaa 1in tha ganaral alaction, the disruption* and
start-up coata for a contingency plan which would only ba effective
from July 1 through tha ganaral alaction would not ba in tha beat
intareata of tha atata.

Tha court may not ba receptive to auch a request, since
in a February 26, 1990, order denying a request that tha current
atay ba vacated, tha court stated:

Tha etay entered on January 5, 1990, will
empire on tha close of buainasa July 1, 1990.
Intensions to tha atay will not ba granted.

Tha court may hava been indicating that the state must face
up to the consequences of the McDowell decision. The comment,
however, was made in a context in which no party had asked for an
extension of the atay. It la possible that i1f a constitutional
amendment did pass tha Legislature, tha court might consider an
extension. At the same time, we cannot rely on an extension of
tha atay. Thus, a contingency plan will hava to ba developed which
would apply from July 1 until after tha Novambar election, 1in tha



avant the atay were not continued. .The atata i1 currently
participating in tha fadaral contingancy planning procaaa.

C. Tha amendment®a ralationahip to tha Kanaitza problem.

Tha prcpoaad ”“cndment only attampta to raaolva tha
problam craatad by tha aupreme court*a daciaion in HcDowall, which
;concluaivaly pracludaa tha atata from having a Jlaw that 1a
conalatant with tha dafinition of and priority for aubaiatance uaaa
in ANILCA. Thia 1imminently thraatana tha unifiad aanagemant ao
naceaaary for tha walfara of tha fiah and wildlifa in Alaaka and
for thoaa who uae thoaa raaourcaa. Tha propoaad amendment doaa
not attempt to addraaa other aubairatance 1aauaa, auch aa tha
inconaiatancy of tha atata"a dafinition of "rural® and Congraaa“a
uaa of that term in ANILCA, aa 1identified by tha ninth circuit
court of appaala in Kanaitza Indian Tribe v. atata, 860 f.2d 312
(9th Cir. 1988).

In that caaa, tha court held that tha atata"a currant
definition of "rural area"™ found 1in AS 16.05.940(25) 1la not
conalatant with tha uaa of tha tarn "rural™ in ANILCA. Tha atata
had defined "rural area" aa:

a community or urea of tha atata in which tha
noncommercial, cuatcmary, and traditional uaa of
flah or game for paraonal or family conaumption la
a principal characterlatic of tha economy of tha
community or area.

Tha ninth circuit concluded that focuaing on tha economy
of tha community or area waa not conalatant with Congraaa®a intent.
It baaed ita view on what it con* .dared tha 'common aanaa"™ meaning
of "rural™ aa being connected to population lavala and denaltlee.
IfT tho propoaad conatitutlonal amendment paaaea, 1t would not
raaolva tha "rural™ laaua; unlaaa tha propoaad conatitutlonal
amendment paaaaa, howavar, tha atata cannot avan attaapt to achiava
conaiatancy between ita definition of "rural” and tha fadaral ona.

Ivan 1£ tha McDowall daciaion had not baan Jlaauad, it
would atlll ba prematura to conaldar changing atata law to define
"rural™ in a way which would ba conalatant with ANILCA. Although
tha ninth circuit aald tha atata definition waa not conalatant, it
did not say what tha term "rural™ in ANILCA meant, and gave tha
atata no clear guidance aa to how tha atata dafinition should ba
amended to raka it conalatant with ANILCA. Tha meaning of "rural”
in tha fadaral law la currently tha aubjact of fadaral dlatrict
court procaadlnga in tha KanaltZa caaa. Until that Ilitigation
providaa more guidance aa to what would ba conalatant with ANILCA,
it would ba 1inappropriate to try to amend atata law to match the
fadaral law. At thia point, of couraa, tha atata doaa not avan



have tha authority to define aubaiatanca* in ".ama of rural raal—
danta, quit# apart fro* refining tha "rural™ dafinition.

IT thla conatitutlonal aaendaant paaaaa, tha atata will
in tha awonwhila hava gathered mora information about tha acopa of
tha tar* "rural™ in ANILCA through tha fadaral dlatrict court caaa.
A raaaonad daciaion can than ba made whathar tha baat couraa la to
rapaal the atata dafinition, raplaca tha atata dafinition with
anothar dafinition, or attempt to aaand ANILCA to raflact tha atata
dafinition in tha fadaral law.

D. Savarablllty

IfT tha conatitutlonal aaandaant validating tha 1986
aubaratanca law doaa not paaa, tha ANILCA atandarda will apply to
fadaral land in tha atata. Howavar, what tha rulaa would ba for
atata and privata landa dapanda on tha quaation of aavaroblllty.

Undar McDowall, tha [linltation of tha aubailatanca
priority to only rural raaldanta in tha 1986 atata law la invalid
on atata and privata landa. Howavar, tha court did not dacida
whathar tha remainder of tha 1986 law, 1including tha priority of
aubaratanca uaaa over other uaaa, 1a alao invalid.

Tha baaic quaation 1a whathar tha Laglalatura would hava
Intandad tha aubaiatanca mandate and priority to ra*ain in affect
if tha claaa of aubaiatanca uaara includad all Alaakana. in that
avant, hunting by nonraaldanta and aport and commercial fiahing
would hava to ba eliminated bafora aubairatanca uaaa (open to all
Alaakana) on any fifth atock or go*a population could ba cut back.
(Tha aubairatanca u".oa would ba aubjact to raaaonabla regulation,
howavar, without requiring other uaaa ba allalnatad.)

IfT tha Laglalatura would hava Intandad that the reat of
the law fall if the rural limitation ware invalid, than tha boarda
would not ba required to authorize aubaitatanca fiahing and hunting
(opan to all Alaakana), and would not ba required to give it a
priority. Tha boarda could in thalr diacratlon, howavar, authorize
aubaratanca and giva 1t a priority, in any given altuatlon.

Thla quaation will probably be preaented to the auperior
court whan tha caaa raturna there fro* tha auprama court.
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Article V m

Natural Resources

Section 1- Statement of Policy.

It is the policy of the State to encourage the settlement of its land and the
development of its resources by making them available for maximum use
consistent with the public interest.

Section 2 « General Authority.

The legislature shall provide for the utilization, development, and con-
servation of all natural resources helonging to the State, including land
and waters, for the maxinum benefit of its people.

Section 3 - Common Use.

Wherever occurring in their natural state, fish, wildlife, and waters arc
reserved to the people for common use.

Section 4 - Sustained Yield.

Fish, forests, wildlife, grasslands, and all other rcplenishable resources
belonging to the State shall be utilized, developed, and maintained on the
sustained yield principle, subject to preferences among beneficial uses.

Section 5 - Facilities and Improvements.

The legislature may provide for f.arili'ies. improvements, and servi:cr to
assure greater utilization, development, reclamation, and settlement cf
lands, and to assure fuller utilization and development of the fisheries,
wildlife, and waters.

Section 6. State Public Donnin.

Lands and interests therein, include® submerged and tidal lands, pos-
scv-ed uraocjuirtfd by the State, and ro» "i-cd or intended exclusively fc<
governmental purposes, ccnstifite the -ate public domain. Pic lcgtMj.
lure .dtall provide for the selection jf [.v's granted to the fit ite by dm
I fni'sd States, and for the "»dmiiii«trntir» t f the ssM? ; uWic domain.

Section 7 - Special Purpose Sites.

The legislature may provide for the acquisition «fsites, is.and areas
of natural beauty or of historic, cultural, recreational, " f :cientific value
It may reserve them from the public domain and pr/vic Or ad-
ministration and preservation for the use, enjoyment, rnd " ell.irc ot tin:
people.

Section 8 « Leases.

The legislature may provide for the leasing of, and the iisiftMic of per-
mits for exploration of, anl part of the public domain or ir.ierest there-
in. subject to reasonable concurrent uses. Leases .and permits shall
provide, among other conditions, for payment by the party at fruit for
damage or injury arising from noncompliance with terms governing on-
current use, .and for forfeiture in the event ot breach of conditions.



Section 9 - Sales and Grants.

Subject to the provisions of this section, the legislature ".ay provi Xt \or
the sale or grant of state lands, or interests ihcrcin, m. t <st.ihlish sale::
procedures. All sales or grants shall contain such rcservat-. ns to the S'nc
nfall resources as mav be required by Congress or the State and shall
provide for access to these resources. Reservation of acce.>s shall not un-
necessarily impair the owners' use, prevent the control of trespass, or

preclude compensation for damages.

Section LO- Public Notice.

No disposals or leases of state lands, or interests therein, shall be made
without prior public notice and other safeguards of the public interest as

may be prescribed by law.

Section 11 « Mineral Rights.

Discovery and appropriation shall be the basis for establishing a right in
those minerals reserved to the State whtch, upon the date of ratification
of this constitution by the people of Alaska, were subject to location
under the federal mining laws. Prior discovery, location, and filing, as
prescribed by law, shall establish a prior right to these minerals and also
aprior right to permits, leases, and transferable licenses for their extrac-
tion. Continuation of these rights shall depend upon the performance cf
annual labor, or the payment of fees, rents, or royalties, or upon other
requirements as may be prescribed by law. Surface uses of land by a
mineral claimant shall be limited to those necessary for the extraction or
basic processing of the mineral deposits, or for both. Discovery and ap-
propriation shall initiate a right, subject to further requirements of law,
to patent of mineral lands if authorized by the Slate and not prohibited
by Congress. The provisions of this section shall apply to all other
minerals reserved to the State which by lav are declared subject to ap-

propriation.

Section 12 « Mineral Leases and Permits.

The legislature shall provide for the issuance, types and terms of leases
for coal, oil, gas, oil shale, sodium, phosphate, potash, sulfur, pumtcc. and
other minerals as may be prescribed by law. Leases and permits giving
the exclusive right of exploration for these minerals for specific periods
and areas, subject to reasonable concurrent -oloration as to different
classes of minerals, may be authorized by law. . ike leases and permits
giving the exclusive right of prospecting by geophysical, geochemical, and
similar methods for all minerals may also be authorized by law.

Section 13 - Water Rights.

All surface and subsurface waters reserved to the people for common
use, cxcepi mineral and medicinal waters, arc subject to appropriation.

Priority of appropriation shall give prior rick:. Except for public «s..<cr
supply, an appropriation of water ‘ball b> limned to-tatcd purposes and
subject to preferences among beneficial uses, concurrent or otherwise,
as prescribed by law, and to the general reservation of fish -ml wildlife.



Sectioa 14 - Access to Navigub'e Waters.

Free access to the navigable or public water, of the State, ss defined by
the legislature, shall not be dented any citizen of the United States or resi-
dent of the State, except that the legislature may by gene*il law regulate
and limit such access for other beneficial uses or public r .rpesrs.

Section 15+ No Exclusive Right of Fishery.

No exclusive right or special privilege of fishery shall be created or
authorized in the natural waters cf 'lie State. This section d ‘cs not restrict
th. power of the State to limit entry into any fishery for purposes of
resource conservation, to prevent economic distress among fishermen
and those dependent upon them for a livelihood and to promote the ctfi-
cicnt development of aquaculture in the State. [Amendment approved
August 22,1972 «Effective October 14. 1972]

Section 16 « Protection of Rights.

No person shall be involuntarily divested ol his right to the use of waters,
his Interests in lands, or improvements affecting cither, except for a su-
perior beneficial use or public purpose and then only *vith just compen-
sation and by operation of law.

Section 17+ Uniform Application.

Laws and rcgulztions governing the use or disposal of natural resources
shall apply equally to all persons similarly situated with reference to the
subject matter and purpose to be served by the law or regulation.

Section 18 « Private Ways of Necessity.

Proceedings in eminent domain may be undertaken for private w?ys of
necessity to permit essential access for extraction or utilization of resour-
ces. Just compensation shall be made for property taken or for resultant
damages to other property rights.
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House of Representatives

White in Session:
Chair

Box V
Special Commiiiec on Foreign Trac

Juneau. Alaska 99811

(907)465-494: Vice Chair
Resources Cominuice
P.O. Box 47001 Member

Pedro Bay, Alaska 99647 Health, Education &
Social Services Committee
(907)850-2208

Rep. George Jacko, Jr.

MEMORANDUM

TO: All Legislators
FROM Representativ Jacko, Jr
DATE: April 3, 1990

SUBJECT: HJR 74 (Constitutional Amendment for Subsistence)

As most of you know, earlier this session | introduced a
resolution that proposes to amend the State Constitution to
allow for a subsistence preference. As many of you are also
aware it has been pegged by the media and other legislators as
a very "divisive" 1issue.

I"ve disagreed with that statement from the start, which 1is
why I am happy to pass along to each of you a copy of the poll
that the Dittman Research Corporation of Anchorage conducted
during March. In a random telephone survey, 547 Alaskans were
contacted and 51 percent of the respondents supported the
constitutional amendment.

Also attached is a copy of the Associated Press story that
reporter Brian Akre wrote about the poll. Please note the
last three paragraphs of the article, which list the
percentages in favor of a constitutional amendment, by
geographic region and by political party.

In January, Mark Hellenthal and Associates conducted a similar
poll and contacte% 6Q6 people statewide. The numbers were even
more conclusive, 8. percent of those contacted support a
rural priority. The poll asked the following question: "Until
December, Alaska law defined subsistence use as providing a
priority for rural Alaskans over urban Alaskans. Do you favor
or oppose providing a priority for rural Alaskans in the
taking of fish and game for subsistence use?"”

I would appreciate your letting me know if you need futher
information on suosistence and if | can count on your vote.

Thanks for your support.
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Mr. Chairman, members of the committee, my name is
Julie Kitka and | am the president of the Alaska Federation
of Natives. On behalf of the AFN Board of Directors, we
very much appreciate this opportunity to testify in support
of the proposed amendment to the Alaska Constitution.

As you know, last December the Alaska Supreme Court
ruled by a vote of four to one in McDowell v. State that the
Alaska Constitution prohibits the Legislature from enacting
legislation providing rural Alaska residents a subsistence
hunting and fishing priority over other residents. While
AFN believes that McDowell was decided incorrectly, the
Alaska Supreme Court is the final arbiter of the intent of
the Alaska Constitutional Convention delegates embodied in
the Alaska Constitution. Consequently, until the text is
amended, the McDowell decision's interpretation of the

Alaska Constitution stands.

In considering whether to amend the Alaska Constitution
to*grant the Legislature the authority the Alaska Supreme
Court has said the Legislature lacks, it is important to
recognize the Supreme Court's limited role in developing
public policy.

In MeDowel .1. the Alaska Supreme Court did not decide
that providing residents of rural areas u subsistence
hunting and fishing priority is a bad policy. Rather, the

Court held that, in the opinion k a majority of tne



Justices, it is a policy the Legislature presently has no
authority to implement.

This distinction is important because, if the
Legislature and the Axaska electorate believe that a
subsistence priority is good public policy, there is
substantial precedent for amending the state's constitution
to provide the Legislature authority to enact one. The 1972
constitutional amendment authorizing the Legislature to
limit entry to Alaska's fisheries is the most well-known
example.

In 1986, the Legislature (through enactment of
ch. 52 SLA 1986) determined that establishing a rural
subsistence priority is the public policy that best advances
the interests of all Alaskans. While the AFN Board supports
the Legislature's determination, it is important to
emphasize that a rural resident subsistence priority is
AFN's second policy choice.

In 1977, AFN testified before Congress that, in
addition to a rural resident priority, an Alaska Native
priority is the fairest and most workable way to address the
subsistence issue. See Inclusion of Alaska Lands in National
Park. Forest. Wildlife Refuce. and Wild and Scenic Rivers
Systems: hearings on H.R. -9. et al,, before the Subcomm.
on General Oversight and Alaska Lands of the House Comm, on
Interior ar.d Insular Affairs, 95th Cong , 1st Sess., Part

XIl at -161-97 (1977) (hereinafter "House Interior Hearings].



An Alaska Native subsistence priority is supported by
more than half a century of precedent. Between enactment of
the first Alaska Game Act in 1902 and the transfer of
authority to regulate hunting and fishing to the new State
of Alaska in 1960, Congress afforded Natives a subsistence
priority. See 48 U.S.C. 198 (Indians and Eskimos authorized
to hunt for food during closed season) and 48 U.S.C. 199
(Indians and Eskimos exempted from licensing requirements to
which other resident hunters were subject).

And contrary to much erroneous popular wisdom, Congress
did not abandon its commitment to protect Native subsistence
hunting and fishing when it enacted the Alaska Native Claims
Settlement Act in 1971. At the time ANCSA was enacted,
Congress was aware that the Board of Fish and Game was not
protecting the legitimate interests of Native subsistence
hunters and fishermen. Consequently, although section 4(b)
of ANCSA extinguished Native "aboriginal hunting or fishing
rights that may exis”™,"” Congress did not abandon its
longstanding concern that subsistence hunting and fishing by
Alaska Natives be protected.

As you know, both the U.S. Senate and House of
Representatives passed an ANCSA bill, after which a Senate
House Conference Committee blended the text of the two bills
into the version of ANCSA enacted into law. Significantly,
the declaration of policy in the Senate bill stated that one
of the purposes of ANCSA was to protect "Native subsistence

hunting, fishing, trapping and gathering rights." Sec



S. 35, sec. 2(a)(7), 92nd Cong., 1st Sess., (1971) reprinted
at 117 Cong. Rec. 38,920 (1971). To implement that policy,
sec. 21 of the Senate bill directed the Secretary of the
Interior to designate public lands surrounding "native
villages and groups™ as "subsistence use units."” In
appropriate instances, the section then required the
Secretary to close a unit to harvest "other than by
residents of the unit for subsistence purposes.”

At the requesc of the State of Alaska, the conferees
deleted both the statement of policy and sec. 21 of the
Senate bill from the version of ANCSA enacted into law. In
their place, the conferees included the following language
in the ANCSA Conference Report:

The Senate amendment to the House b ill provided for the

protection of the Native peoples' interest in and use

of subsistence resources on public lands. The

Conference Committee, after careful consideration,

believes that all Native interests in subsistence

resource lands can and will be protected by the

Secretary through exercise of his existing withdrawal

authority. The Secretary could, for example, withdraw

appropriate lands and classify them in a manner which
would protect Native subsistence needs and requirements
by closing appropriate lands to entry by non-residents
when the subsistence resources of these lands are in
short supply or otherwise threatened. The Conference

Ctpmm:rroo oxnects both the Secretary and the State _to



take any action necessary to protect: the subsistence

needs of the Natives. (Emphasis added.)

See Conf. Rep. No. 746, 92nd Cong., 1st Sess. at 37 (1971).

When it enacted the Alaska National Interest Lands
Conservation Act in 1980, Congress decided to establish a
rural resident priority rather than an Alaska Native and
rural resident priority. It did so for one reason: to
enable the State of Alaska, acting through the Board of Game
and Board of Fisheries, to continue to regulate the taking
of fish and game on all lands and within all waters within
the State.

Representing the State at the beginning of Congress'
consideration of ANILCA in 1977, Governor Hammond told
Congress that:

fish and wildlife have little regard for bureaucratic

boundaries and, so far as | am concerned, this is

argument enough in itself against segmenting the
management of a single species or population according
to land ownership or user groups. Split management of

a single living resource may make some marginal sense

in the context of political science; but it makes

absolutely no sense whatsoever in the context of
biological science.
House Interior Hearings, Part XII at 417 (otvitement of Jay
Hammond).
As soon as Congress agreed ith Governor Hammond's

argument, the State shifted its ground and urged Congress



not to require it to implement a Native priority. For
example, after asserting that the State "should continue to
be the primary statewide resident fish and wildlife
manager,” Ronald Somerville, an Alaska Department of Fish
and Game employee speaking on the State's behalf, told
Congress: "As the Alaska Native Claims Settlement Act
specifically extinguishes all aboriginal hunting and fishing
rights, there should be no ethnic rights reestablished
specifically or in pseudo form." Alaska Lands: Hearings on
H.R. 1652. et al.. before the Subcomm. on Fisheries and
W ildlife Conservation and the Environment of the House Comm,
on Merchant Marine and Fisheries. 95th Cong., 1st Sess.,
Part 1 at 208 (1971) (statement of Ronald Somerville).
Congress adopted Mr. Somerville's suggested approach
because it agreed with Governor Hammond's characcerization
of the subsistence problem, i.e. that i/e Board of Fisheries
and Board of Game had failed to protect Native and non-
Native residents of rural areas from unfair competition from
urban hunters and fishermen for access to the increasingly
limited harvestable surplus of fish stocks and game

populations.

In explaining the situation to Congress, Governor
Hammond first acknowledged "the perception that State
regulation has either favored urban hunters too much, or not
favored r al hunters enough when the difficult allocation

decisions were made." He then conceded:



State policy under this administration has explicitly
stated that subsistence will have will have priority

when there is a conflict and a thorough review of

recent fish and wildlife regulations will show scores
of cases where the local, rural user has been favored
m regulation. Nevertheless, the perception persists,
in some justification. (Emphasis added.!1

House Interior Hearings, Part XII at 419.

AFN reluctantly agreed to support Congress' decision to
adopt the State's suggested approach and establish a
subsistence priority for rural residents, rather than Alaska
Natives plus rural residents. While AFN continues to
support that approach, it continues to do so reluctantly.

AFN supports the rural resident subsistence priority
because, if properly implemented in good faith, a rural
resident priority can remedy the problem Governor Hammond
identified.

At its core, the subsistence problem is simple: too
many Alaskans annually attempt to harvest too few fish and
too''few game animals. That being the case, the Alaska
Legislature has two optionO. It can allow any Alaska
resident who wishes to do so to hunt and fish, "first-come,
first-served,"” until the harvestable surplus of a population
or stock is taken at which time the hunting or fishing
season is closed. Or it can allocate *anting and fishing

opportunities among Alaska residents :n a manner that beset



advances what the Legislature determines is the highest
public interest.

Between 1960 and 1975 the Legislature delegated the
Board of Fish and Game, and after 1976 the Board of
Fisheries and Board of Game, near total discretion to
allocate hunting and fishing opportunities in whatever
manner the Boards thought appropriate. During those years,
the Boards usually adopted "first-come, first-served"”™ based
regulations.

The "first-come, first-served"™ system severely
disadvantaged residents of Native villages who depended on
hunting and fishing to obtain a significant portion of their
annual food requirements. Village residents were simply
being overwhelmed by the increasingly large number of urban
hunters and fishermen.

In 1978, two years prior to Congress' enactment of
ANILCA, the Legislature enacted a comprehensive subsistence
statute, ch. 151 SLA 1978, that established a subsistence
priority. The Board of Fisheries and Board of Game
subsequently determined jointly that the 1978 statute
embodied a legislative intent to limit the Alaska
subsistence priority to residents of rural areas.

When the Alaska Supreme Court decided in Madison v.
Alaska Department of Fish and Game that the Legislature did
not intend the 1978 statute to Ilimit the subsistence
priority to rural residents, in 1986 the Legislature enacted

a statute that, on its face, limited the subsistence



priority to residents of "rural areas." Ch. 52 SLA 1986.
It did so because, after a full and comprehensive debate
during which all interested parties were afforded an
opportunity to present their views, the Legislature
concluded that a rural subsistence priority was the best
solution to a difficult policy issue of the utmost public
consequence.

The Alaska Supreme Court's decision in McDowell v.
State in no way lessens that important legislative judgment.

For that reason, Mr. Chairman, AFN supports enactment
of a constitutional amendment to authorize the State to
again implement the policy it has implemented since 1978.

However, we do so with an important caveat.

In lieu of an Alaska Native subsistence priority, the
Committee should consider amending the proposed
constitutional amendment to, in addition to authorizing the
Legislature to establish a rural resident priority,
authorize the Legislature to establish a subsistence
priority for hunters and fishermen who are members of
identifiable groups who have a culture and tradition of
subsistence use of fish and game in Alaska. Suggested
technical language is attached to my testimony.

In conclusion, Mr. Chairman, on behalf of the AFN Board
of Directors | again would like to express our appreciation
for the opportunity to present AFN's views as to why the
proposed constitutional amendment should be enacted and

placed on the November 1990 election ballot. During the



weeks ahead, AFN and its member organizations look forward
to continuing to work closely with you, other members of the
Committee and the Legislature, the Governor and his staff

and all other interested parties in this most important



AMENDMENT TO HOU" " JOINT RESOLUTION NO. 88 (GOVERNOR7S BILL)

Lina 14: Between "residents™ and "," insert the following
phrase:

"and members of identifiable groups who have
a culture and tradition of subsistence use of

fish and game in Alaska."

Line 15: Between "residents" and "on" insert the following
phrase:

"and members of such groups”



SUBSISTENCE TIME TABLE

Alaska becomes a 3tate and for the first time
assumes management authority of her fish and game
resources. The new constitution abolishes fish
traps and specifies that fish and game shall be
managed on a sustained yield basis for the common

good.

The discovery of oil at Prudhce Bay and sucsequenc
need for a pipeline to the ice free port of
Valdes forces the resolution of aboriginal land

claims.

Alaska Native Claims Settlement Act brings wealth
and technology to the bush. This Act extinguishes

aboriginal claims to fish and game.

Due to circumstance unrelated to Alaska, Congress
passes The Marine Mammals Protection Act, seising
management authority of ten species of marine
mammals from states and establishing federal
Native subsistence policy. Alas/.a is forced to
abandon ner extensive conservation programs and
the federal government reruses to rund any

replacement programs.



Construction of the Trari3-Alaska Pipeline brings
wealth and population growth to urban centers.
Increased access to transportation technology
fuels tension between urban and rural Alaskans

competing for fish and game.

Seeing che need tc protect subsistence users and
fearing federal intervention, Alaska's legislature
establishes two tiered subsistence criteria

when stocks are low: 1) Subsistence gairu priority
over other uses 2) when stocks are too low for all
subsistence uses, priority is based on a.
customary and d.irect dependence on the stock as a
mainstay of livelihood, B. local residency, C.

availability of alternate resources.

Alaska National Interest Landr Conservation Act

designates over one hundred mllliorr acres of

land as federal preserves and sets "rural” as a
requirement for subs’ ence use on ail federal
land. The Alaska b® . fisn and game adopt

rural priority regulations to comply with federal

standatds and maintain control on rederai lands.

Voters reject initiative to repeal rural priority
At this time urDan residents were still eligible

for subsistence as first tier users.



1985 The Alaska Supreme Court decides two cases, one
declaring rural priority regulations 1inconsistent
with the 1978 statute and the other forcing the
state to establish subsistence regulations even
when stocks are plentiful. A federal court rules
that urban is any community with a population
larger than 2.500 people, and declares everything

else rural for subsistence purposes.

1986 To comply with the Court decosion the Alaska
Legislature re-writes 1iaws governing subsistence
establishing rural priority ror -irst and second

tier users.

1589 The Alaska .Supreme Court rules rural priority
unconstitutional. The court ruling states "One
purpose of che 1986 act (like the 197S act." is
ensure that those Alaskans who neecT to engage 1in
subsistence hunting and fi3hing in order tc
provide for their basic necessities are aDie to do
sc." It also states that "many people living m
urban areas have legitimate claims as subsistence
users, while many people living 1in rural areas
have no legitimate ciaims."

This ruling upholds the right of che state fc regulate
suus istence rut 1ieciares mat -he groan rurai disrmet ion

is to crude a test to determine the actual needs or me

ceooie of AlasK.a.



Alaaka Hou3e Of Repre3entacaives
Resource Committee
Subsistence Hearings

March 10, 1990

Dear Representatives

My name 13 Rick Bierman, 1 live in Juneau ana 1 am a
subsistence user or risn and game. My ramiiv ana 1 own lana
on Shelter |Island and we depend on local deer populations
as a major source of food. |If subsistence regulations are
activated locally, people rrom Haine3 arid Skagway will have
priority U3e of deer populations on Shelter ana bougies
Islands, and the local Admiralty area even 1ir these
people are- not subsistence users and have never hunted 1in
the Juneau area bhefore.

In 19€9. The Alaska Supreme Court ruled rural priority
unconstitutional. The court ruling states "One purpose or
the 1986 act (like the 1973 act) is to ensure that tr.03e
Alaskans who need to engage in subsistence nunting ana
fishing 1in craer to provide for their basic necessities are
able tc do so."” It also 3tates "hat "many people 1iivino
uroan areas nave legitimate claims as subsistence users,

while manv peeuie 1iivinj ;n rural ureafl nave ..0

claims.”™ This ruling upneiJs tne riint of tr.e wtate Fc
regulate -Zinsistence ;:ut leciares m it me :iz.ar. rum
iistinetion .a m "mute"™ 1 e?st *o determine me actual

nerds or ‘r.e ecole :r Alaska.



Like any 3impie apprcacn to a complicated problenm,
rural priority sounds much better then it uorks. To make
matters worse, the original legislation nas oeen altered by
30 many governing bodies, that it. all tc orten. achieves
the opposite effect that it ua: intended to. A
constitutional amendment will etch this injustice in 3tone.

Protecting the rights of people who depend on wild
resources to maintain their existence, 1is a proper function
of government. However, protection must be applied to the
people who have legitimate claims, not handed out or
withheld solely on the basis of where one chooses to
reside. Although, as Governor Cowper pointed out. a more
equitable solution will be costly; democracy wa3 not
designed tc oe efficient, it was designed to protect
individual right3, and justice has never come Cheapiy.

It is my opinion that the State ® original i«*H
3tatute stressing local priority came closes? to the ideai
or protecting the individual rights or Aiasxans who depend
on wild resources. It is the federal government with the
enactment or Af/ILCA. that imposed rural priority over loon
priority and :: is the federal 1law not the const:tu*ion
of Alaska that needs to cnange; anything short or :n:3 .
will be a cop-out!

.sincerely
r»icn 8 lerman jna rani. °©
e.2. sex 1201co

nUKe £iav. AijSka **fzLI



SUBSISTENCE SITES: March 21, Wednesday 6:00-9:30p.m.

6;3Q - 7:25 p.m. Southeast;
Angoon-Gabriel George-788-3553

Craig-Fred Hamilton-755-2394- listen only

Edna Bay

Elfin Cove

Gustavus

Haines-Marilyn Wilson-766-2211

Hoonah-Wanda Culp -945-3557

Hydaburg-Adrian LeCornu-285-3761/285-3939
Kake-Marvin Kadake-785-3804

Kasaan

Klukwan-Joe Hotch-767-5556/789-5505/766-2210
Klawock-James Martinez-Klawock IRA President -755-2263
Metlakatla- Mayor is in town ir, person. Does he wish to comment?
Pelican-Jim Phillips

Port Protection

Tenakee-Ray Paddock

Saxman-Matilda Kushnik -225-2058

Skagway- Minnie Stevens-983-2885

Wrangell-John Feller-874-3261

Yakutat-Hank Porter-784-3250

10 minute break*



7:35-8:30 Southcentral:

Akhiok-Mitch Simeonoff or David Eluska-836-2229/836-2210
Chenega Bay-Daryl or Mr. Charles Selanoff/573-5132
Chickaloon

Chignik-Ron Bowers/749-2280

Glacier View

Karluk-Mary Reft/241-2214

Larsen Bay-

Old Harbor-Ron Berntsen or Sven Haakanson/286-2204
286-2233/2°6-2287

Ouzinkie-Joe Llanos or Zack Chichenoff/680-2226/2209/2264
Perryville-Boris Kosbruk/853-2211

Port Lions-Bobby Anderson or Pete Squartsoff/454-2332/454-2207
Talkeetna

T atitlek

Trapper Creek

Talkeetna

Skwentna

Sutton

Willow

*10 minute break*



8:40-9:30 Southwest:
Aleknagik-842-5953

Clarks Point-236-1221
Egegik-233-2231
Ekwok-464-3311
Levelock-287-3030
Manokotak-289-1027

Naknek (Bristol Bay Borough)-246-4224
New Halen-571-1226

New Stuyahok-693-3111
Nondalton-294-2210
Manokotak-289-1027

Pilot Point-797-2205 (Janice Ball)
St. Paul - 546-2331
Togiak-493-5820

Unalaska-581 -1251
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MEMORANDUM

Senator Bettye Fahrenkamp
William P. Uom fyjpj™' VIA TELECbPY
March 19, 1990

Comments on Drafts of New Article VIII, Sectlon 19

Each of the drafts of a new Article VIII, Sectio™ 19 of the
Alaska

Constitution appears to be an effort to sj|atisfy the

requirements of Sections 803 and 804 of the AlasHa National
Interest Lands Conservation Act (ANILCA), P.L. 96-487 16 U.S.C.
g 3113, 3114. The first draft looks inadequate; the second and
third drafts appear to Bet the stage for compliance w th ANILCA.
In addition, there are significant differences among|] the three
iterations as discussed below.

DRAFT ONB

This would authorize the establishment of a prefer ance systenm

for subsistence uses in rural areas of Alaska. How*#ver, 1t is
unlikely to enable the Legislature to satisfy! ANILCA"s
requirements. The draft it. deficient on at least throb points.

First, 1t introduces the term "non-commercial us4e" as part

of the subsistence definition. Section 803 expressly ptdvides for

barter

and sale of handicraft articles made from non-odible

byproducts of subsistence resources and blanket restribtion
regarding commercial use may not comport with ANILCA.

Second, the ~"personal use™ limitation is more $trict than
S 803.

The Federal definition includes reference to "Sharing" of

subsistence resources. This draft nay rule out auch “haring. A
factual hypothetical 1s as follows* Mr. A in 1 biigh village



Birch.Horton.Bittner and Cherot

Senator Bettye Fahrenkamp
March ,19, 1990
Page 2

routinely brings 1in moose that are provided to othletp in the
village. He personally uses one animal. A definition that rules
out sharing would likely mean that the taking of the noose to be
given to others would not qualify for the preference This 1is
inconsistent with & 803.

Third, the new section does not provide for a "sscond tier"
allocation per &8804. ANILCA provides a generalized preference to
"rural residents™ - this 1is the so-called "first tier." When
resources are inadequate to provide for the first ti*r class of
individuals, &804 authorizes an allocation within this group. A
sybset of the first tier class gets an fdded priori*y based on
(i) customary and direct dependence, (&) local resijdcnoy, and
(3) availability of alternative resources. Draft Ore does not
provide for such a second tier allocation.

However, this may not be a fatal flaw as the Alaska Supreme
Court has indicated that allocation based on these kind of criteria
appears constitutional. To ensure satisfaction 3f ANILCA,
subsequent implementing legislation or regulations sho :1d include
a second tier arrangement per 5 804.

DRAFT TWO

This version of a new Section 19 addresses in ignificant
fashion the ™"non-commercial™ and "personal wuse"” 1isEues raised
above. It also expressly authorizes the creation of a second tier
allocation systenm. The draft appears to empower the egislature
to pass a bill that can comply with ANILCA. Stylist:ically, it
follows tha form of Article VIIl, Section 15 that set up the
limited entry fishing program. That section uses the ™"does not
restrict/does not prohibit®™ form vrather than an iffirmative
authorization.

obviously, the constitutional amendment by 1itself will not
satisfy ANILCA. An appropriate State statute will have to be
enacted to accompany or follow the amendment.

PRATT THRSB

This tracks ANILCA more closely than the other two versions,
It would also enable the Legislature to act to comply with the
Federal statute. It appears, howover, that the second paragraph
is an attempt to merge the first and second tier classos into one
group. That is not authorized by ANILCA 5 804. Indeed, the effort
to limit the size of the first tier class has been elapfced down by
Ninth Circuit U.S. Court of Appeals in the Kenaitze case . Once the
State manages to get by the newer McDowell hurdle, t*o Kenaitze
matter still must be resolved.
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Senator Bettye Fahrenkamp
March 19, 1990
Page 3

conclusion

Drafts Two and Three appear to do the job of taki ig steps to
satisfy ANILCA. I would suggest using tha first paragr4ph of Draft
Three and an altered version of the second paragraph of Draft Two:

SECTIOI, 19.SUBSISTENCE USES OF FISH AN
WILDLIFE AND RENEWABLE NATURAL RESOURCES
Subsistence uses of fish and wildlife anfcl
renewable natural resources are the customary
and traditional, non-wasteful, non-commeroiaO.
uses of these resources, taken by a residen
in the area where the resident resides fo
personal or family consumption, for barter o
sharing for personal or family consumption, o
for customary trade.

The legislature may grant a preference fo
subsistence uses of fish and wildlife anti
renewable resources in rural areas of the Stata
and may allocate subsistence resources amon j
users.

UPHtjap
WPH221M.ASH

Attachment



of ArtrdJiir

DKAFT ONE SECTION 19. SUBSISTENCE USES OF FISH AND
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subsistence uses
of fish and wildlife and renewable natural resource: are the
non-wasteful non-commeroial uses of locally available
resources owned by the state taken and used by residents for
personal use.

Tha legislature may grant a preference for subsisted ce usss
of fish and wildlife and renewable resources in rur 1 areas
of the state.

DRAFT TWO SECTION 19. SUBSISTENCE USES OF FISH AND
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subsilter ce uses
of fish and wildlife and renewable natural resource: owned
by the state are the customary and traditional,

non-wsstaful, non-commercial uses of those resource*
available in the area where a resident resides, taken and
used by a resident for personal or family consumpticn or for
customary trade.

Nothing in this Constitution prohibits the legisiatire from
granting a preference for subsistence usee of fish snd
wildlife and renewable resources in rural areas of the state
or from allocating subsistence resources among users

DRAFT THREE SECTION 19. SUBSISTENCE USES OF FISH AhD
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subsistence uses
of fish and wildlife and renewable natural resources are the
customary and traditional, non-wasteful, non-comrr.ercial uses
of these resources, taken by a resident in the area where
the resident resides for personal or family consumption, for
barter or sharing for personal or family consumptiorj, or for

customary trade.

Tha legislature may aooord a priority in rural area* for the
taking of fish and wildlife and renewable natural r<sources
for subsistenoe uses, and may provide for tho alloce tion of
that taking based upon local or community residence, or
customary and direot dependence on the resource.



MEMBERS:

Alautian/Pribtiol
isljnos Association, Inc

Bristol Bay Native
Association

Central Council,
Tlingit & Haida

Copper River Native
Association

Kawerak, Irc.

Kodiak Area Native
Association

Mannlag Association
The North Pacilic Rim
North Slope Borough

Nunam
Kitlutsisd

Tanana Chiefs
Conlerence, Irc.

Tyonek.
Native Village ol

ASSOCIATE MEMBERS:

Koyukon

envelopment Corporation

) Bering Sea
Fisnermen's Association

RurAL CAP STAFF:
Bob Polasky

fIIIRAL il.LASKA B eSOURCES
P.O Box 200908

Anchorage, Alaska 99520
(907) 279-2511

.SSOCIATION

RARA POSITION STATEMENT IN REGARDS
TO THE MCDOWELL DECISION

It is the position of the Rural Alaska Resources
Association that the State Supreme Court Decision in
McDowell v. State of Alaska of December 22, 1989,
seriously jeopardizes the subsistence rights of Alaska
Natives. The McDowell decision places the State
Subsistence law out of compliance with the Alaska National
Interest Lands Conservation Act (ANILCA) which requires

a subsistence preference for rural Alaskans.

It is RARA"s position that the preferred solution to

the McDowell decision is to recommend that the State"s
Constitution be amended to include specific language
providing for a subsistence priority for Alaska Natives
in recognition of their culture. Such an amendment would
insure that the customary and traditional rights of
Alaska®s Native people are protected. A priority amendment
which includes a priority for Alaska Natives could also
provide, through other language, equal subsistence
preferences or priorities for non-Native rural Alaskans.
It is RARA"s position that a subsistence preference

in the State Constitution be sought with a "Native
Preference™ as our first concern to insure current and
future generations of Alaska Natives maintain their
customary and traditional rights to subsist.

It is also our position, that we would oppose efforts
to amend ANILCA as an initial approach to a solution,
and also would oppose solution incorporating a
permit system,

pfere ="
0 <f*
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DRAFT DRAFT DRAFT DRAFT
ALASKA SPORTFISHING ASSOCIATION

We support fair allocation of Alaska's Fish and Wildlife resources to all user groups;
sport, subsistence and commercial. We do not oppose subsistence harvests. We support
generous subsistence harvests by Alaskan residents. We do object to the statutory priority given
subsistence harvesters, both in state legislation and Title V111 of ANILCA. These statutes have
diluted the authority of the Boards of Fisheries and Game to the extent that they can no longer
make reasonable allocative decisions on a case by case basis. These statutes have caused
extensive litigation and have resulted in unfair allocations of fish and game resources in
numerous areas of the state. Recent court decisions will result in additional unfair allocations in
the immediate future.

Alaska has heen singled out, alone among the 50 states, in having its authority to manage
resident fish and game threatened with federal take over if we do not follow the mandate of Tide
VIl of ANILCA. We believe that the State of Alaska, through the Boards of Fisheries and
Game, should be free to allocate fish and wildlife resources throughout Alaska and the state
should manage those harvests. The threat of federal take over should be removed by amending
the ANILCA legislation.

The Boards of Fisheries and Game should have the flexibility and ruthority to meet the
-particular needs'of each user group based on data from'resourcs scientists and input from the
user public by judicious adjustment of seasons, bag limits and methods and means.

Our position is that;

1) Subsistence is a valid use of Alaska’s fish and wildlife resources.

2) There should be no statutory harvest priority accorded to any one user group on public lands.

3) There should be no change in the state constitution which allows the establishment ofa
harvest priority,

4) The State of Alaska should manage all resident fish and wildlife on all lands in Alaska
through the Boards of Fisheries and Game without federal threats or interference.

5) Title VIII of ANILCA be amended to remove the threat of federal take over of fish and game

management on all Alaska public lands. » ‘



ALASKA OUTDOOR COUNCIL, INC.

March 1, 1990

Rep. Cliff Davidson
Pouch V
Juneau, Alaska 99811

Dear Cliff:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE
MANAGEMENT which constitutes the formal and official position of
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence 1issue. This
position paper was extensively reviewed by the AOC Board of
Directors, 1in consultation with recognized fish and wildlife
managers, before the AOC Board passed it. We believe it is the
best solution to the problems facing the State of Alaska regarding
the Subsistence 1issue.

The AOC 1is an organization representing approximately 55
separate S?ﬁf% utdoors clubs and associations throughout Alaska
with some ' 0 members, and therefore this paper reflects the
views of a large segment of the outdoor community.

Recently, the Governor 1indicated that he would support a
Constitutional Amendment to Alaska®s Constitution to authorize a
rural preference for the taking of fish and wildlife in Alaska. We
believe such an action would be very divisive to the people of the
State and oppose such a procedure. In this day ana age when the
very concept of hunting 1is under attack from certain groups, we
believe all hunters and fisherman, and other out-of-doors people
need to stand together, and not be divided over who should, or
should not, receive preferential rights to take fish and wildlife

resources in this State. We wurge you to consider the enclosed
posit.lon paper, and get involved in supporting the procedures it
outline.:. We would be happy to discuss it further with you at your

convenience

Fcr the AOC Board of Directors
I am,
Sincerely,

Affiliated with National Rifle Association



ALASKA OUTDOOR COUNCIL, INC.

March 1, 1990

Rep. Richard Schultz

Pouch V
mTuneau, Alaska 99811

Dear Dick:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE
MANAGEMENT which constitutes the formal and official position of
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence 1issue. This
position paper was extensively reviewed by the AOC Board of
Directors, in consultation with vrecognized fish and wildlife
managers, before the AOC Board passed it. We believe 1t 1is the
best solution to the problems facing the State of Alaska regarding
che Subsistence 1issue.

The AOC is an organization representing approximately 55
separate sﬁﬁfb utdoors clubs and associations throughout Alaska
with some ' 0 members, and therefore this paper reflects the
views of a large segment of the outdoor community.

Recently, the Governor indicated that he would support a
Constitutional Amendment to Alaska®s Constitution to authorize a
rural preference for the taking of fish and wildlife in Alaska. We
believe such an action would be very divisive to the people of the
State and oppose such a procedure. In this day and age when the
very concept of hunting is under attack from certain groups, we
believe all hunters and fisherman, and other out-of-doors people
need to stand together, and not be divided over who should, *or
should not, receive preferential rights to take fish and wildlife
resources in this State. We urge you to consider the enclosed
position paper, and get involved in supporting the procedures it
outlines. We would be happy to discuss it further with you at your
conven.ence.

For the AOC Board of Directors
I am,
Sincerely,

Ailmated with National Ritie Association
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February 20, 1990 RECEIVED FEB ,, ;aa

DEAR BUSH CAUCUS MEMBERS:

Please find the enclosed position statement
by the Rural Alaska Resources Association. We believe
that the immediate solution is to amend the State of

Alaska®"s Constitution. Ke further believe that the
subsistence priority 1is very critical to the well-being

of the Native people.

At this point of time we do not want to amend
ANILCA nor do we want to see any permit system for
the subsistence users.

Sincerely,

RURAL ALASKA RESOURCES ASSOCIATION

Matthew lya,"Chairman /j® or
Vv
Enclosure

M1 :ct



—d natives, Inc.

411 W. 4th Avenue. Suite 301 < Anchorage, Alaska 99501 < Phone (907) 274-3611

February 6, 1990

Distinguished Members of the
Alaska State Legislature
Juneau, Alaska

Dear State Legislator:

I am pleased to convey to you the enclosed document
which represents the Alaska Federation of Natives®™ official
Position Statement on Subsistence.

The Federation®s position statement is the result of
lengthy analysis and evaluation by the Native community of
options available in response to the December, 1989 Alaska
Supreme Court decision in McDowell v State of Alaska.

The AFN Board of Directors, representing statewide
Native corporations, non-profit associations and villages
approved and adopted the position statement at its February

1, 1990 meeting.

AFN"s preferred solution to the current legal situation
is a constitutional amendment. AFN is committed to working
with Governor Cowper and the leadership of the Alaska
Legislature to see if there 1is both acceptable language and
support to go forward with this approach. AFN is convinced
that if a constitutional proposal 1is advanced by the
Governor and the Legislature and eventually can be voted
upon by Alaskans it will pass with overwhelming support.

Please feel free to contact me if you need
clarification on our position statement. AFN looks forward
to working with you as your deliberations continue. Thank

you.

Sincerely

Julie Kitka
President

Integrity « Pride In Heritage * Progress
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4)1 W 4th Avenue. Suite 301 < Anchorage. Alaska 99501 < Phone (907) 274-3611
POSITION STATEMENT ON SUBSISTENCE

As they have for generations, Alaska Natives continue to
depend upon hunting and fishing and gathering to obtain food
to feed their families.

Hunting, Tfishing and other subsistence activities remain
the linchpin of traditional Alaska Native culture and Alaska
Native spiritual values.

For almost a century the United States Congress has
consistently recognized the necessity to protect Alaska Native
subsistence activities, the most recent expression of this
important national policy being Title VIII of the ANILCA of
1980, which establishes hunting and fishing for subsistence
uses by Alaska Natives and other residents of rural villages as
priority use of Alaska fish stocks and game populations.

For more than a decade, successive Alaska legislatures
and administrations have enacted and administered legislation
intended to implement Congress®s subsistence policy.

In December 1989, 1in McDowell v State the Alaska Supreme
Court held that the legislature™s attempt to implement
Congress®s subsistence policy violated Article VIII of the
Alaska Constitution.

The McDowell v State decision threatens the State"s
ability to continue to regulate the taking of fish and game on
all lands and within all waters in Alaska.

Any solution to this situation must be consistent with
the Congressional policy that Alaska Natives and other rural
subsistence hunting and fishing activities are the priority
use of Alaska®"s fish stocks and game populations.

We believe that if.Alaskans are going to solve this
problem:

(@ an amendment to the Alaska Constitution to enable
the legislature to enact and the administration to
implement a rural subsistence priority which
protects customary and traditional use of fish and
game by Alaska Natives and other rural residents is
the preferred solution; and

(b) AFN 1is committed to working with the Governor and
Legislative leadership in considering other
solutions which meet AFN"s policy goals.

Approved and adopted by the Board of Directors, February 1, 1990



NATIONAL RIFLE ASSOCIATION OF AMERICA

DFfC.L THE AMERICAN RIFLEMAN
/imiAheit cf AD
THE AMERICAN HUNTER

1600 Rhode Island Avenue, N.W. < Washington, D.C. 20036 =+ (202) 828-6000

8 March 1990

Rep. Cliff Davidson
Pouch V
Juneau, Alaska 99811

Dear Cliff:

I have enclosed a copy of an article that 1 have written for
Sunday"s Anchorage Times. I hope you will read it and consider it
when you discuss the Subsistence issue with your colleagues.

Also, on 29 April 1986, the Board of Directors of the National
Rifle Association of America unanimously adopted a resolution that
included the following language:

"_..The National Rifle Association of America supports equal
hunting rights for all citizens of the United States without regard
to race, creed or place of residence...".

I urge you to support this position.

Thank you for your attention to this matter.

I am,

, NRA



UNITKDFLSHKRMENOFALASKA
TESTWONTONBUBSBTKNCE
Mftrtfal0.1990

My namT ii Che%l Sutton and | will be s eaking on hehalf of the United
Fishermen of Alaska aa thelr Subsistence Committee Chalr.

. Commercial fishermen, and many other Alaskans, stand to suffer great
injury If the subsistence issue Is pot settled in a manner. conducive to sound fisi and
gamé management practices and nomdisruptive allocative priorities. UFA does not

Support the concept of attempting to settle this issue by means of a constitutional
an?é)ndment. P PHng y

UFA has proguce an issue I%'F\T[])er on subsistence. 1 would like to briefly
state our position and make other comments.

UFA supports a subsistence*hased use of fish and game populations in
Alaska, but beﬂ%es that sucﬁ uses must Be hound at hslstoncal?eve?s.p P

The foIIowin _?reas need to be addressed and answers to the questions
sought out by the egls ature.

The federal government's jurisdiction over fish and game po
) | dg toeb,g C

ﬁ)ulations both
on federal lands ana state lands and waters nee _earlY_ defined.

For example,. dog* the séate or the federal government have jurisgdiction. over
anadromous fish harvested :n state waters but'spawning within federal areas?

The consequences or henefits of a ¢federal” takeover for subsistence

management need 10 be delineated for th Public. The public should not be forced to
stand’In fear of a concept they do not understand.

The Ieﬁislature must consider that ‘rural" will still not b?l defined in th?

ad?_pt_lon of the proposed constitutional amendments. There will be no federa

definition for rural.

. Howwill the Ttate handle the Ninth Circuit's rulinq relative to the Kenaitzes
and its subsequent classification of the Kenai area as rural?

" More clear olicy(%uidance,must be_rg)rovi ed for the Bo?rd_s of Fisheries and
Game and other requlatofy agencies creating subsistence regulations.



_ The state must conaider the economic and social implications of further
reducing the cash economies of coastal Alaska communities through making them

more subsistence dependent. The very people these constitutional amendments are
designed to help may be harmed moré than helped.

' The ctimmera'd sale of subsistence harvests, Is increasing, The potential for
ma{or growth of subsistence harvests bem%esold under “customary trade and

bater*-"Is very likely. This groblem must be closely examined and appropriate
saleguards taken to prevent its occurrence.

o . The definition of subsistence ‘use* and subsistence. “user* needs to be
clarifietp For t_%%pu?ﬁc as ft,re?aterto the mp?ementatslon oﬁeltlevlll, Sectison %04 of
ANILCA which-affords priority.

*

An enforceable and mutually protective definition for priority as it relates to
competing fishery uses must be developed.

UFA does not believe that a constitutional amendment Is the solution to this
roblem, We Dbelieve the solution is many faceted; however, until answers are
Erowded to the questions we have brought forward, an eouitable solution will not be
ound. We have offered our assistance to work witn the administration and
legislature, as well as other affected groups. We continug to offer that assistance.
The solution to the subsistence issue will not be found unless all parties work

together to formulate the pest plan possible. This plan should include changes on
bo(tlh the state and federal Ievelg3 Ifwe are t0 See a Ior%*tern solution. !

. Thankyou for the opportunity to testify. 1would be dad to FAX a copy of this
testimony and the UFA issue paper if the committee would so desire.



March 9, 1990

The Honorable Cliff Davidson
House of Representatives
Pouch V

Juneau, Alaska 99811

Dear Representative Davidson:

Goldbelt, Incorporated ("Goldbelt”) 1is one of the four wurban
corporations created by the passage of the Alaska Native Claims
Settlement Act of 1971, as amended ("ANSCA).

Goldbelt strongly endorses House Joint Resolution No. 90, which
will provide for Alaska Native residents and rural residents the
right for subsistence use of plants, fish, and wildlife. We are
greatly heartened by Representatives Kay Wallis of Fort Yukon and
Richard Foster of Nome stepping forward in support of this Alaska
Native subsistence priority.

Goldbelt and its more than 2,700 Alaska Native shareholders, who
principally reside in Juneau, have been severely harmed by having
been denied subsistence rights since 1978 when the "State®s"
subsistence law took effect. Subsistence for Alaska Natives 1is an

integral part of their cultural well being. An Alaska Native
priority, if approved by the voters, will restore to urban Natives
their rights to subsistence as prior to 1978. I cannot

overemphasize how important this is to the future of our children.

I respectfully ask your active support 1in favor of House Joint
Resoiution No. 90. Thank you.

Sincerely yours,

GOLDBELT, INCORPORATED

President & Chief Executive Officer



Bush Caucus on Subsistence
March 9, 1990
Page 2

cc: Shee Atika, Inc., Sitka
Douglas IRA
Juneau ANBZ/ANS
Glacier Valley/ANS
Andy Ebona, T&H Community Council
Paul Young, Ketchikan Indian Corporation



ALASKA OUTDOOR COUNCIL, INC.

March 1/ 1990

Rep. Curt Menard
Pouch V
Juneau, Alaska 99811 /

Dear Curt:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE
MANAGEMENT which constitutes the formal and official position of
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence issue. This
position paper was extensively reviewed by the AOC Board of
Directors, in consultation with recognized fish and wildlife
managers, before the AOC Board passed it. We believe it is the
best solution to the problems facing the State of Alaska regarding
the Subsistence issue.

The AOC 1is an organization vrepresenting approximately 55
separate s t% utdoors clubs and associations throughout Alaska
with some ' 0 members, and therefore this paper reflects the
views of a large segment of the outdoor community.

Recently, the Governor 1indicated that he would support a
Constitutional Amendment to Alaska®"s Constitution to authorize a
rural preference for the taking of fish and wildlife in Alaska. We
believe such an action would be very divisive to the people of the
State and oppose such a procedure. In this day and age when the
very concept of hunting 1is under attack from certain®groups, we
believe all hunters and fisherman, and other out-of-doors people
need to stand together, and not be divided over who should, or
should not, receive preferential rights to take fish and wildlife
resources 1in this State. We urge you to consider the enclosed
position paper, and get involved 1in supporting the procedures it
outlines. We would be happy to discuss it further with you at your
convenience.

For the AOC Board of Directors
I am,
Sincerely,

attiliated with National Rille Association



At the present time, Alaska 1is not fully committed co such
intensive management programs. Alaska can satisfy the Alaska
Constitution, and 1its citizens" desire for Alaska's fish and
wildlife resources, by committing 1itself to intensive management
programs.

Title VII1 of ANILCA mandates Federal management of fish and
wildlife resources on Federal lands 1in Alaska 1f Alaska"s
subsistence law does not conform with the provisions of ANILCA.
ANILCA mandates subsistence uses be granted on the basis of
residency only.2 This directly conflicts with the provisions of
Alaska®s Constitution, Art. VIII, 8 3, 15, & 17. The Alaska
Supreme Court has held that a preference based on residency
violates these provisions.

No other state iIn the Union operates under the i1mmediate
legislative threat of a Federal take-over of its fish and wildlife
management. Indeed, local management of fi3h and wildlife was one
of the cornerstones of the statehood movement.

There are three things the State of Alaska should do to
resolve the problem of threatened Federal takeover.

First, the Legislature should repeal the laws providing for
rural subsistence3 preferences and allow the Eoards of Fish and
Game to manage Alaska®s fish and wildlife resources in conformity
with Alaska®s Constitution, using scientifically recognized Fish
and Wildlife management techniques, including intensive management
and resource harvesting governed by seasons and bag limits, methods
and means. The Legislature should pass legislation or resolutions
necessary to implement such management.

Second, the State should notify its Congressional delegation
of i1ts management program, and ask the Congressional delegation to
seek changes in ANILCA recognizing this State®"s right to manage its
fish and wildlife resources under such a program.4

ANILCA does not permit access to be regulated on need or reliance.

Subsistence is a misnomer; it is not a method for putting food on the

table and has nothing to do with need. It is a chosen lifestyle. It is not the
government®s role to preserve any particular lifestyle. Instead the government
sﬂoqld allow fcr individual choice and do nothing to discourage those lifestyle
choices.

While there have beon warnings concerning the amendment of ANILCA,
it should be remembered that ANILCA has been amended nine (9) times since its
enactment with no major problems.

. 2.

Memorandum on Fish and Wildlife Management
February 1990






ALASKA OUTDOOR COUNCIL, INC,

March 1, 1990

Rep. Curt Menard
POUCh V yS
Juneau, Alaska 99811 /

Dear Curt:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE
MANAGEMENT which constitutes the formal and official position of
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence issue. This

position paper was extensively reviewed by the AOC Board of
Directors, in consultation with recognized fish and wildlife
managers, before the AOC Board passed it. We believe it is the

best solution to theproblems facing the State of Alaska regarding
the Subsistence 1issue.

The AOC 1is anorganization vrepresenting approximately 55
separate sfﬁfﬁ utdoors clubs and associations throughout Alaska
with some ' O members, and therefore this paper reflects the
views of a large segment of the outdoor community.

Recently, the Governor indicated that he would support a
Constitutional Amendment to Alaska®s Constitution to authorize a
rural preference for the taking of fish and wildlife in Alaska. We
believe such an action would be very divisive to the people of the
State and oppose such a procedure. In this day and age when the
very concept of hunting is under attack from certain groups, we
believe all hunters and fisherman, and other out-of-doors people
need to stand together, and not be divided over who should, or
should not. receive preferential rights to take fish and wildlife
resources 1in this State. We wurge you to consider the enclosed
position paper, and get involved in supporting the procedures it
outlines. We would be happy to discuss it further with you at your
convenience.

For the AOC Board of Directors
I am,

Affiliated with National Rifle Association



ALASKA OUTDOOR COUNCIL, INC.

MEMORANDUM ON FISH AND WILDLIFE MANAGEMENT

The State Constitution requires that all
fish and wildlife resources be managed for "common use."
Alaska Constitution, Art. VIII, &3, 15 and 17.

The Alaska Supreme Court ruled in McDowell v. State, that this
is an important constitutional right of all Alaskans and requires
that all Alaskans have equal access to Alaska®"s fish and wildlife
resources. The State of Alaska cannot discriminate on the basis of
residency in allocating access to this important resource.

The State Constitution requires that all fish and wildlife
resources be managed on the principle known as "sustained yield."
Alaska Constitution, Art VIII, 4.

The Alaska Constitution requires Alaskans to manage fish and
wildlife resources to insure that Alaskans can harvest these
resources each year. The term "sustained yield” 1is a recognized
biological principle. Proper fish and wildlife management should
focus on resources, not on politics or sociology.

The State of Alaska must be allowed to manage its
fish and wildlife resources. The Federal Government
should not be allowed to manage fish and wildlife
on Federal lands in Alaska.

A comprehensive fish and wildlife management system
administered by Alaskans using biological principles is absolutely
essential for the well-being of fish and wildlife resources in this
state. Established management techniques can ensureg that there are
more fish and wildlife resources for all Alaskans.

For example, The Anchorage Timea, Wednesday, February 7, 1990,
contained an article entitled "Proper Resource and Game Management Mill Alleviate
Moose Problem." The article was written by Jim Page, a forester with the Alaska
Department of Natural Resources, Division of Forestry. Mr. Page stated that
"(i)n 1983 Swedish hunters harvested 232,000 moose compared to an Alaskan hunter
harvest of 10,000 . . . _Sweden attributes their great moose harvest, 1in part,

to intensive forest management™.

1.

Memorandum on Fish and Wildlife Management
February 1990

Allillatad with Nation*! Rllie Association



At the present time, Alaska 1is not fully committed to such
intensive management programs. Alaska can satisfy the Alaska
Constitution, and its citizens” desire for Alaska"s fish and
wildlife resources, by committing itself to intensive management

programs.

Title VII1 of ANILCA mandates Federal management of fish and
wildlife resources on Federal lands in Alaska 1if Alaska's
subsistence law does not conform with the provisions of ILCA.
ANILCA mandates, subsistence uses be granted on the badis of
residency only. This directly conflicts with the provisions of
Alaska®"s Constitution, Art. VIII, &8 3, 15, & 17. The Alaska

Supreme Court has held that a preference based on residency
violates these provisions.

No other state 1in the Union operates under the 1immediate
legislative threat of a Federal take-over of its fish and wildlife
management. Indeed, local management of fish and wildlife was one
of the cornerstones of the statehood movement.

There are three things the State of Alaska should do to
resolve the problem of threatened Federal takeover.

First, the Lggislature should repeal the laws providing for
rural subsistenced preferences and allow the Boards of Fish and
Game to manage Alaska®"s fish and wildlife resources in conformity
with Alaska®s Constitution, wusing scientifically recognized Fish
and Wildlife management techniques, including intensive management
and resource harvesting governed by s asons and bag limits, methods
and means. The Legislature should pass legislation or resolutions
necessary to implement such management.

Second, the State should notify its Congressional delegation
of 1ts management program, and ask the Congressional delegation to
seek changes in ANILCA recognizing this State"s right to manage its
fish and wildlife resources under such a program,

ANILCA does not permit access to be regulated on need or reliance.

Subsistence is a misnomer; it is not a method for putting food on the
table and has nothing to do with need. It is a chosen lifestyle. It is not the
government®s role to preserve any particular lifestyle. Instead the government
should allow for individual choice and do nothing to discourage those lifestyle

choices.

* While there have been warnings concerning the amendment of ANILCA,
it should be remembered that ANILCA has beet, amended nine (9) times since its
enactment with no major problems.

Memorandum on Fish and Wildlife Management
February 1990



Third, the State should initiate litigation in the Federal
Courts to prohibit the Federal Government from interfering with
State management of fish and wildlife resources on Federal lands in
Alaska.

None of these remedies are mutually exclusive. That is, the
State can do one, the other, or all, at this time.

Those people who utilize Alaska“"s fi3h and wildlife resources
for perse ~al consumptive use must be reassured that the State
will ensure that they will continue to have access
to these resources within Constitutional limitations.

Because 1in some areas of the State, personal consumptive uses
of fish and wildlife may be more prevalent, some people believe
that the State 1is unwilling or unable to recognize this lifestyle.
They believe that only-the Federal government will allow this and
lifestyle to continue.5

Alaskan State Officials must demonstrate that Alaskans,
working together, <can solve our own problems, without Federal
intervention.

The Governor should immediately call the state"s Boards of
Fish and Game into session to set seasons and bag limits, methods
and means, for the upcoming fishing and hunting seasons. Once
Alaskans see that they will have a reasonable opportunity to
harvest fish and wildlife resources next season, some of their
anxiety should be diminished.
Again, however, the decisions of the boards must be based on sound
management principles, and not based on politics or socioeconomics.

The Boards of Fish and Game should continue to set
fishing and hunting seasons based on sound wildlife and fish
management principles and the biological principle
of sustained yield.

Seasons and bag limits, methods and means should be utilized
to ensure proper fish and wildlife management, sustained yield, and

Again, it 1ia not government®a role to preaerve any particular
IJfeatyla. It alao beara mentioning that the Alaaka Native Claima Settlement Act
(ANCSA) provided for tranafer of 44,000,000 acrea of land, and $960,000,000 to
the Native peoplea of Alaaka and in exchange, ANCSA abrogated all native hunting
and fiahing righta. Thua, the claim ariaing from aome Native groupa that
aubaiatence righta are aomehow an aboriginal right of the Native people of
Alaaka, ahould not be given aerioua conaideration.

-3-

Memorandum on Fish and Wildlife Management
February 1990



access to the fish and wildlife resources to all types of uses,
i.e., commercial, non-consumptive wuses, and consumptive uses.
Personal consumptive use should remain on an equal footing with the
other uses.

During periods when fish and/or wildlife stocks are low in a
particular area, the Boards can regulate fish and wildlife harvest
using the traditional methods of seasons and bag limits, methods
and means, 1in conformity with the Alaska Constitution, to ensure
that local residents still have a fair opportunity to harvest fish
and wildlife resources in areas close to their residence.* In
addition, the State should designate an area as an "Intensive
Management Area™ to restore fish and wildlife populations to
sufficient numbers in order that liberal seasons and bag limits can
be resumed as soon as possible.

Active and intensive management will allow all Alaskans to
live the lifestyle they would like, relative to fish and wildlife
resources.

ANILCA must be changed to clearly allow the State to solve
its own problems.

Alaska should be allowed to handle 1its own problems without
unnecessary Federal interference. The above outlined plan would be
one method of doing so.

The Congressional delegation should be a3ked to obtain
passage of the necessary changes in ANILCA.

The Governor can and should enlist the support of other
governors for Alaska®s position on these changes. Members of the
legislature can and should enlist the aid of other legislatures in
supporting Alaska®"s position also.

The argument 1is simple. IT the Federal government assumes
management of fish and wildlife resources in Alaska, the same thing
could happen in other states having any Federal inholdings. The

cost of Federal management of Alaska®s resources would be borne by
the taxpayers of the other states. Finally, under a Federal take—
over, Alaskan fish and wildlife resources would not be managed for

It should be remembered that Native people have been awarded
44,000,000 acres of land wh:.ch is held in fee simple. Like any lindowners Native
people can and do refuse to allow others to hunt on, and fish on, their land
during seasons established by the Department. This alone can serve as a way to
limit competition for fish and game stocks, although it is recognized that at
present, enforcement of trespass laws are difficult.
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all Americana, but, under the terms of ANILCA, these resources
would be managed only for the rural subsistence users living in
Alaska. How many non-Alaskans would be willing to pay for that
program?

ANILCA has been amended nine times since 1980. Our
Congressional delegation should not have trouble doing it one more
time, 1if the State"s plan is a reasonable one.

The State of Alaska should be prepared to litigate the question
of Federal Management, if it is unsuccessful In
a modification of ANILCA.

The State should immediately initiate litigation in the event
that the Congressional delegation is unable, or unwilling to obtain

the necessary changes in ANILCA. The Alaska Constitution,
including the ncommon use™ and equal treatment provisions, was
approved by Congress at the time of statehood. The threat of

Federal take-over management, through the ANILCA legislation, flies
in the face of the implied approval of Alaska®"s right to manage its
own fish and wildlife resources granted through the Statehood

process.
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ALASKA OUTDOOR COUNCIL. INC.

P.0. Box 34097
Juneau, Ak. 99803

Jan. 26, 1990

The Honorable Steve Cowper
Governor, State of Alaska
Box A

Juneau, Ak. 99811

Dear Governor Cowper:

We feel che tine has cone where we must express sone deep
concerns over the direction the course of events has taken
since the State®"s prejudicial law allowing some citizens
access to common property resources, while barring others, was
struck down in the McDowell case. The lack of leadership by
our delegation in Washington 1is especially disheartening,
while your statements at the Egan Forum Friday, January 19, at
least offer sone hope for those of us who have struggled all
these long years to correct what we knew to be a grievously
discriminatory situation.

There are a couple of factors though which have finally caused
us to voice concern hoping some corrective action may be
taken. To date those most closely involved with this 1issue
within state government ranks have consistently held forth the
solution to our current dilemma roust be one which includes the
blessing of only one segment of Alaska % population. We feel
this is an unfortunate line of thinking and sincerely hope
such 1is not the case.

Secondly, we feel this is not a Democratic nor a Republican
issue; however, wc do feel it is an issue which deserves a
Democratic solution. In short we feel it would be entirely
antithetical to Democratic principles if we were to
permanently affix a discriminatory bias favoring one portion
of Alaska % populace over another. If we are ever going to
heal the scars which have been induced by this and other
divisive 1issues, we must begin by finding solutions which
treat citizens rfairiy and equally.

We are certainly not opposed to Alaskans being accorded the
opportunity to follow a lifestyle which necessitates living
off of wild resources; however, any regulatory or statutory
provision which recognizes such a lifestyle as a preference
among beneficial uses must be crafted in such a way so as to
provide the same priority access for any citizen who chooses
to so live, regardless of where thoy reside. Further, we must
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strive to avert escalating any further”-divisiveness, racial or
otherwise, by insuring all groups will be treated equally.

Before closing, we would like to offer a couple of what we
feel to be constructive suggestions."* One, we should move to
avoid any chaos which will lead to problems with federal
management by immediately convening the Boards of Fish and
Game to promulgate reasonable regulations. It i1s our
understanding Secretary of Interior Lujan feels any gesture on
our part to begin the long process of resolving this issue
will assist him in holding off on pre-empting state
management. The second item which we feel must be
accomplished would be the amendment of ANILCA either
legislatively or th.ough a suit filed by the State.

Thank you for taking the time to contemplate these salient
points. As our Governor, we look to you for leadership 1in
resoloving this issue and hope all groups with a vested
interest will be brought into the process. We further look to
you in upholding the public trust which should be central to
any longstanding and meaningful solution to this ongoing
controversy.

Sincerely Yours,

Ed Grasser, Director
Legislative Affairs

cc: Tim Kelly, Pres., Alaska State Senate
Sam Cotten, Speaker, Alaska House of Rep.
Sen. Bettye Fahrenkamp, Chair Senate Resources
Rep. Curt Menard, Co-chair House Resources
Rep. Cliff Davidson, Co-chair House Resourcesﬂ.
Don Collingsworth, Commissioner ADF&G



ALASKA OUTDOOR COUNCIL, HC.

MEMORANDUM ON FISH AND WILDLIFE MANAGEMENT

The State Constitution requires that all
fish and wildlife resources be managed for "common use.Z¥
Alaska Constitution, Art. VIII, 883, 15 and 17.

The Alaska Supreme Court ruled in McDowell v. State, that this
is an important constitutional right of all Alaskans and requires
that all Alaskans have equal access to Alaska®"s fish and wildlife
resources. The State of Alaska cannot discriminate on the basis of
residency in allocating access to this important resource.

The State Constitution requires that all fish and wildlife
resources be managed on the principle known as "sustained yield.”
Alaska Constitution, Art VIII, 84.

The Alaska Constitution requires Alaskans to manage fish and
wildlife resources to 1insure that Alaskans can harvest these
resources each year. The term "sustained yield" 1is a recognized
biological principle. Proper fish and wildlife management should
focus on resources, not on politics or sociology.

The State of Alaska must be allowed to manage its
fish and wildlife resources. The Federal Government
should not be allowed to manaqge fish and wildlife
on Federal lands in Alaska.

A comprehensive fish and wildlife management system
administered by Alaskans using biological principles is absolutely
essential for the well-being of fish and wildlife resources in this
state. Established management techniques can ensure that there are
more Tfish and wildlife resources for all Alaskans.l

Tor example, The Anchorage Times, Wednesday, February 7, 1990,
contained m article entitled "Proper Resource and Gama Management Mill Alleviate
Moose Problem.™ The article waa written by Jim Page, a forester with the Alaaka
Department of Natural Resources, Division of Forestry. Mr. Page stated that
"(ijn 1983 Swedish hunters harvested 232,000 moose compared to an Alaskan hunter
harvest of 10,000 . . . .Sweden attributes their great moose harvest, in part,
to intensive forest management™.

1
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February 1990
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At the present time, Alaska is not fully committed to such
intensive management programs. Alaska can satisfy the Maska
Constitution, and 1its citizens7 desire for Alaska7s fish and
wildlife resources, by committing itself to intensive management

programs.

Title VIII of ANILCA mandates Federal management of fish and
wildlife vresources on Federal lands in Alaska if Alaska7s
subsistence law does not conform with the provisions of ANILCA.
ANILCA mandates, subsistence uses be granted on the basis of
reside?cy only.2 This directly conflicts with the provisions of
Alaskals Constitution, Art. VIII, & 3, 15, & 17. The Alaska
Supreme Court has held that a preference based on residency
violates these provisions.

No other state 1in the Union operates under the 1immediate
legislative threat of a Federal take-over of its fish and wildlife
management. Indeed, local management of fish and wildlife was one
of the cornerstones of the statehood movement.

There are three things the State of Alaska should do to
resolve the problem of threatened Federal takeover.

First, the L§gislature should repeal the laws providing for
rural subsistencel preferences and allow the Boards of Fish and
Game to manage Alaska7s fish and wildlife resources in conformity
with Alaska7s Constitution, using scientifically recognized Fish
and Wildlife management techniques, including intensive management
and resource harvesting governed by seasons and bag limits, methods
and means. The Legislature should pass legislation or resolutions
necessary to implement such management.

Second, the State should notify its Congressional delegation
of its management program, and ask the Congressional delegation to
seek changes in ANILCA recognizing this State7s right to manage its
fish and wildlife resources under such a program,

ANILCA dooa not permit access to be regulated on need or reliance.

Subsistence is a misnomer; it is not a method for putting food on the

table and has nothing to do with need. It is a chosen lifestyle. It is not the
government™s role to preserve any particular lifestyle. Instead the government
sﬂoyld allow for individual choice and do nothing to discou.age those lifestyle
choices.

While there have been warnings concerning the amendment of ANILCA,
it should be remembered that ANILCA has been amended nine (9) times sinco its
enactment with no major problems.

2.

Memorandum on Fish and Wildlife Management
February 1990



Third, the State should initiate litigation 1in the Federal
Courts to prohibit the Federal Government from interfering with
State management of fish and wildlife resources on Federal lands in

Alaska.

None of these remedies are mutually exclusive. That is, the
State can do one, the other, or all, at this time.

Those people.who utilize Alaska7s fish and wildlife resources
for personal consumptive use must be reassured that the State
will ensure that they will continue to have access
to these resources within Constitutional Ilimitations.

Because in some areas of the State, personal consumptive uses
of fish and wildlife may be more prevalent, some people believe
that tne State is unwilling or unable to recognize this lifestyle.
They believe that only-the Federal government will allow this and
lifestyle to continue.5

Alaskan State Officials must demonstrate that Alaskans,
working together, can solve our own problems, without Federal
intervention.

The Governor should immediately call the state7s Boards of
Fish and Game into session to set seasons and bag limits, methods
and means, for the upcoming fishing and hunting seasons. Once
Alaskans see that they will have a reasonable opportunity to
harvest fish and wildlife resources next season, some of their
anxiety should be diminished.
Again, however, the decisions of the boards must be based on sound
management principles, and not based on politics or socioeconomics.

The Boards of Fish and Game should continue to set
fishing and hunting seasons based >n sound wildlife and fish
management principles and the biological principle
of sustained yield.

Seasons and bag limits, methods and means should be utilized
to ensure proper fish and wildlife management, sustained yield, and
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access to the fish and wildlife resources to all types of uses,
i.e., commercial, non-consumptive wuses, and consumptive uses.
Personal consumptive use should remain on an equal footing with the
other use3.

During periods when fish and/or wildlife stocks are low 1in a
particular area, the Boards can regul. ;e fish and wildlife harvest
using the traditional methods of seasons and bag limits, methods
and means, 1in conformity with the Alaska Constitution, to ensure
that local residents still have a fair opportunity to harvest fish
and wildlife resources in areas close to their residence.* In
addition, the State should designate an area as an "Intensive
Management Area™ to restore fish and wildlife populations to
sufficient numbers in order that liberal seasons and bag limits can
be resumed as soon as possible.

Active and intensive management will allow all Alaskans to
live the lifestyle they would like, relative to fish and wildlife
resources.

ANILCA mvst be changed to clearly allow the State to solve
its own problems.

Alaska should be allowed to handle its own problems without
unnecessary Federal interference. The above outlined plan would be
one method of doing so.

The Congressional delegation should be asked to obtain
passage of the necessary changes in ANILCA.

The Governor can and should enlist the support of other
governors for Alaska®s position on these changes. Members of the
legislature can and should enlist the aid of other legislatures in
supporting Alaska®s position also.

The argument 1is simple. If the Federal government assumes
management of fish and wildlife resources in Alaska, the same thing
could happen in other states having any Federal inholdings. The

cost of Federal management of Alaska®s resources would be borne by
the taxpayers of the other states. Finally, under a Federal take—
over, Alaskan fish and wildlife resources would not be managed for

It should be rgjher.ered chac Native people have been awarded
44,000,000 acres of land which is held in fee simple. Like any landowners Native
people can and do refuse to allow others to hunt on, and fish on, their land
during seasons established by the Department. This alone can serve as a way to
limit competition for fish and game stocks, although it is recognlred that at
present, enforcement of tror iss laws are difficult.
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all Americans, but, under the terms of ANILCA, these resources
would be managed only for the rural subsistence users living in
Alaska. How many non-Alaskans would be willing to pay for that
program?
ANILCA has been amended nine times since 1980. Our
Congressional delegation should not have trouble doing it one more
time, if the State®"s plan is a reasonable one.

The State of Alaska should be prepared to litigate the question
of Federal Management, 1if it 1is unsuccessful in
a modification of ANILCA.

The State should immediately initiate litigation in the event
that the Congressional delegation is unable, or unwilling to obtain

the necessary changes in ANILCA. The Alaska Constitution,
including the "common use™ and equal treatment provisions, was
approved by Congress at the time of statehood. The threat of

Federal take-over management, through the ANILCA legislation, flies
in the face of the implied approval of Alaska®s right to manage its
own Tfish and wildlife resources granted through the Statehood

process.
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Alaska Professional Sportsmen's Association

Representing Alaska's Big Came Guides, Outfitters, Air Taxis, Sport Fishing Guides,
Lodges, Support Industries and Alaskan Sportsmen

March 1990

Regular Meetings
The Board of Directors/Executive
Committee meet regularly on the first
and third Tuesday of each month at
6:30 pm at the Days Inn, Conference
Room 201. If you are in town you are
most welcome fo attend.

The APSA Spring general member-
ship meeting will be April 6, Friday 9
a.m. - 100 p.m. at the Clarion Hotel.

The Creat Alaska Sportsman Show
begins that afternoon.

SPECIAL SUBSISTENCE
ISSUE

As a result of federal court and State
Supreme Court decisions the sub-
sistence issue is now back before the
Legislature and possibly Congress. As
a service to our members. We have
reprinted a number of opinions on the
issue from various perspectives. We
have also addressed some of the facts
and fictions of what federal law says.

APSA will be following this issue
closelv. If you have an opinion you
would like to share write APSA.

P.O. Box 190842 « Anchorage, Alaska 99518

Subsistence
Under Federal Law

WHAT IS IT? WHAT ISN'T IT?

With the passage of ANILCA IN 1960 the Congress placed into law a new and con-
troversial concept - A Subsistence preference for 'rural’ Alaskans. What does Title VIII
of ANILCA really say - and what does it not say?

The subsistence preference is a divil right granted by Congress to individuals who
reside in 'rural' communities or areas of Alaska.

This civil right may be gained or lost depending on the 'status’' of the community or
area as 'rural’. It is not a right granted in perpetuity.

Subsistence preference is not a property right, the user does not have any right of
ownership over subsistence resources until taken.

This civil right is not granted to a race or culture but to people in 'rural' communities
or areas. Native and non-Native have been granted preference.

Can this preference be granted on the basis of 'need'? Not for the first tier of sub-
sistence allocations but if a specific wildlife or fish or other resource is under stress
(sustained yield can not be assured under present allocations) then the subsistence user
most directly dependent on the resource has a higher priority.

How did Congress define 'rural'?lt didn't. That's one of the major problems. Under
other federal laws 'rural’ is defined as a community of 2,500 or less. Given previous federal
court decisions and the recent State Supreme Court decision the population trigger
used by the U.S. Census Bureau is about all that is left.

What did Congress say about the State of Alaska's role in Subsistence?

Congress found the State competent to manage all fish and game and other resources
(including subsistence resources) within the borders of the state regardless of land owner-
ship. Yes, that includes federal (public) lands. However, in some Wildlife Refuges and
units of the National Park System difterent philosophies of management are required
by ANILCA then are often practiced by the State. Enhancement programs are often not
allowed on many federal lands due to specific language in ANILCA that require the
resources to be managed in "their natural state".

But how does the Slate manage fish and game on federal lands now? Under a Master
Memorandum of Agreement which was signed by Governor Hammond and the Secretary

of Interior in 1981
(continued on page 3)

MESSAGE FROM THE PRESIDENT

The Task Force has completed its work and is no longer in existence, however, it has left us with fifteen crisp, new pages
ot legislation to consider. The recommendations of the task force arc calling for a new guide area permitting system. The members
of the task force in general felt that this was the best system to manage the big game resources of the state on state, private
and tederal lands and the best system to manage the guide/outfitter industry. The bill numbers are SB 422 and HB 448, you
can obtain copies of the legislation from Senator Faiks office or the House and Senate Resource Committees.

This is very intricate and complicated legislation. It calls for establishing hundreds of guide areas throughout the state, with
a system of individual guide qualifications consisting partially ot an operationalplan to be submitted by each guide/oultitter

(continued on page 2)



President's Message (continued from page 1)

for each area of interest to the guide/outfitter. These _0ﬁerat|0na| p'ans must then be
reviewed by the Commercial Services Board along with seven or eight other criteria
to determine the most qualified guide/outfitter applicant for the area in question, A
wildlife conservation fee of S25 for each big game animal and S5 for each deer shall
be paid by all Commercial Use Permit holder's to the State of Alaska. This includes
animals harvested by residents and nonresidents alike, the justification is that the hunter
uses a commercial Service provider who is receiving income from the commercial use
of the resource therefor the State must receive a benefit. o

At least two good things may come from this legislation; the three GMU restriction
on guide/outfitters has been lifted because this will not be necessarg if the new area
system is implemented, and the task force has recommended the State seek a new
memorandum of agreement with the Federal land managers re-asserting state's rights
to manage fish and game on federal lands. '

Be sure to get a copAy of the proposed legislatio « study it and comment to your
legislators and to the APSA. , _ , '

Remember that your board of directors is meeting the first and third Tuesdays of every
month in Anchorage at the Days Inn. This meeting is open to all members and their
guests, your attendance is encoura?ed and needed. o

| made an error in the last newsletter; any interim outfitter is eligible to take the
guide/outfitter exam this March. You need only to be present for the exam and to p_aﬁ
the exam fee, there is no sign-up deadline for interim outfitters. Contact Kurt West wit
Occupational Licensing in Juneau for more information and a study packet. Contact
me for information on study groups for the guide/outfitter exam.

Nick Pierskalla

NEW GUIDE/OUTFITTER/TRANSPORTER
LEGISLATION INTRODUCED

By request of the Governor the House and Senate Resources Committees introduced
legislation developed by the Task Force on Guiding and Big Game. Senate Bill 422 and
its companion House Bill 448 were introduced, as a courtesy to the Governor, at the
end of January. _ S _ _

Although APSA has reviewed drafts of this legislation, President Nick, who served on
the Governor's Task Force, had not seen the final legislation by_f)res_s time. The APSA
Legislative Committee will be reviewing these bills cIQseIK and will bring recommenda-
tions to the APSA General Membersmp meeting APrH 6th just before the Great Alaska
Sportsman's Show in Anchorage. Plan to attend as the position APSA takes on this im-
portant legislation will make a difference in how you do business in the future,

Copies of each hill are available at your local Legislative Information Office. If you
can not visit an LIO call APSA and we will send you a copy of the legislation.

ALEX TARNAI
WINS LAWSUIT

Alex Tarnai, a Hunﬁarian-born
trapper and guide and the only full-
time resident of the Nowitna Na-
tional Wildlife Refuge, a 2 million
acre area of rivers, forest, canyons
and foothills midway between Fair-
banks and the Bering Sea won his
lawsuit against the US Fish and
Wildlife Service. _

In 1985, Tarnai and a friend (a FWS
employee), planned to enjoy 'ach
others company for a week while
Tarnai trapped. The FWS gave him
a ticket for using a subsistence cabin
for recreational purposes. The
"recreation” was the visit of his
friend. The FWS employee was
threatened, by the Refuge Manager,
with a citation if she visited Tarnai,
She was also told_she might loose
her job with the FWS. _

The Constitution of the United
States guarantees each American
the right of free association, at least
that iswhat a number of judges told
APSA when this case was brought to
their attention. And the judge who
ruled in favor of Tarnai agreed.

But this would not have haPpen-
ed if Tarnai had not sued. It also
would not have happened if Tarmnai
had accepted, what we are told was,
2 550,000 settlement offer by the
FWS. Tarnai said no - and now we
have a federal Jud%es opinion that
gives guidance to federal agencies
on the limitations they can put on
our rights within federal areas.

Thanks Tarnai and thanks Leslie -
at least we know there are two
Alaskans willing to fight their tor
rights.

APSA JOINS INTERNATIONAL SHOOTING & HUNTING ALLIANCE

G. Ray Arnett, President of the International Shooting & Hunting Alliance has agreed to represent APSA in
Washington, DC. Arnett is a former Assistant Secretary of Interior for Fish, Wildlife and Parks, former Alaskan
(brought in the discovery well in Kenai), and former National President of the NRA.

Arnett also agreed to allow ISHA General Counsel, Stephen Boynton to be a Co-counsel or legal advisor to AP-

SA. Arnett aslo joined APSA as a supporting member.

As you will recall, President Nick met with Arnett and Boynton while in Washington DC. Nick has stated that
the decision by Arnett is welcome news given the problems Alaskan sportsmen face in Congress. The ISHA has

beer, very involved in establishing the new Sportsmen's Caucus in Congress.



Subsistence (continued from page 1)

What is the role of the Federal Agencies then? o _ _ _

To monitor and cooperate on species management and to manage the habitat within the conservation System Unit. In units of
the National Park Service habitat mana?_ement is approached with a different philosophy than most other agencies "Put a fence
around it, allow only those the NPS believes appropriated through the gate, under sever stipulations, and ‘watch' don't manage
the resource." Never, if ever, manage the resource, but always manage the people. Regardless what befalls the resource, by man
or nature, just watch +don't help. _

But what if the Feds come in and take over subsistence management? _ _

No federal agency has any basis, under ANILCA, to manage any subsistence resources outside of federal (public) lanus. The only
exceptions are species under the Marine Mammal Protection Act, Endangered Species Act or International Treaties and in most cases
this 1s done in cooPeratlon with the State. _

Then what does federal take over' really mean? Good question.
~ The only example we have to help Alaskans understand what Federal take over of subsistence resources on federal lands mean
is the DRAFT Federal Subsistence Resource Management Program developed by a multi-agency federal task force in 1986.

Basically federal ‘take over' under that program, which has never been released to the people of Alaska for review and comment,
would establish a Federal Subsistence Resource Management Board (see chart). This board would review the recommendations of
the State Boards of Fish and Game as well as the National Park Subsistence Advisory Commissions and make a formal determination
that recommendations were or were not consistent with Title VIII of ANILCA and publish federal resource allocation regulations

each year.
Do the Fed's really want to take over? No, but there are some agencies like the NPS that see this as an opportunity to extend

their regulatory controls over users. N o o _

Th™ Fed's can not afford, financially or politically to "take over". Such an act would pit village against V||Ia?e, rural community
against "area" residents and federal managers against state managers for those sFe_cies that migrate in and out of federal jurisdiction.

Why hasn't the Federal PI? been released? Because of politics and only ﬁo itics. _ _ o

The Federal Plan was written to be published in the Federal Reﬂlster whether the S.ate was or was not in compliance with Title
VIIi of ANILCA. This was done in anticipation of possible future changes in State law by the Legislature or the Courts. The Federal
Subsistence Resource Management Plan MUST be immediately released for public review and comment - and not held in SECRET.
It must not be published under federal emer,([;ency requlatory authority which does not allow Alaskans a reasonable opportunity
to review and comment on the plan before it goes inn effect.

Is the Federal %overnment helping Alaska solve the legal and management problems created by ANILCA and the State Supreme
Court decision? No. The Fed's have gone into hiding. They do not have a solution that would allow the State to pass a law that would
he in compliance with ANILCA Title VIIl and in conformance with Article VIII of our State Constitution.

What can | do to help? _ N

Every Alaskan, Native or non-Native, urban dweller or rural citizen, sportsperson or couch potato must DEMAND that the Federal
agencies come out ot the closet and sit down with State officials and cooperate. The Problem was created by Congress, in a poorly
worded, patchwork law that does not define "rural” - it was not created by the State of Alaska.

DEMAND that the federal plan be published before it goes into effect. If it were published then Alaskans could know and unders-
tand what the Possmle Federal take over means and does not mean. Alaskans deserve the right, under the Federal Administrative
Procedures Act to see and discuss this plan before it goes into effect, even if it never does. o _

Support your legislature as it wrestles with its responsibilities. Alaska must craft what ever law Alaska believes is in the best interest
of Alaskans - not Congress.

But Alaskans must not wait for leadership, because it will not come from Juneau or Washington, D.C. If we are a State, as any
other State, if we are a people that cares about our destiny then each Alaskan must take pen in hand and write the Secretary of
the Interior and DEMAND fairness under the law. Demand the federal agencies come to the table, Demand the federal DRAFT plan
be released NOW. It onlz takes a moment but if each of you take action today it can cause a tidal wave.

(Prior to leaving we US FWS, Ric Davidge served as the Chairman of the Federal multi-agency task force that wrote the federal plan.
Smce 1986 he has tried to have it released so that Alaskans can review and make comments before it goes into effect)

FT-DenAC SUBSISTENCE RESOURCE MANACGEVENT PROGRAM
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1990 Membership
Drive Underway

The response from members of APSA lo
the "re-up" package has been very good.
We anticipate the new Code of Ethics to
be printed by March and every member
will have a framable copy to go with your
Membership Certificate. In the future you
will receive "year" stamPs which can' be
placed on the hottom of your certificate
when you re-up. _

If you have not sent in your membership
dues for 1990 we need them hefore March,
We are trying to get all re-ups started ai
the beglnlng of each year. ,

Our Corporate Sponsorship Program is
also underway and we will bring you an
update in March. If you know of a
business willing to support APSA let us
know The first 12 Corporate Sponsors
CS1.000) will receive banner recognition in
the newsletter.

Worth & Whitney
Appointed To State
Big Game Commercial
Services Board

Governor Cowper has appointed Glen
Alsworlh, Mayor of the Lake and Peninsula
Borough and owner/operator of Lake
Clark Air, Inc. and a member of APSA
since 1987 to the new BI? Game Commer-
cial Services Board along with Clark
Whitney a Commercial Drift fisherman
and also an APSA member since '87.

"We are delighted with the appoint-
ments of Glen and Clark to the Board",
said President Nick. "Both gentlemen will
bring an important perspective to State
regulation of our industry," Nick
continued.

The first meeting of the new Board was
February 5 in Anchorage, tfyou want to
contact Clen or CLrk give theoffke acall.

For All Your
Printing Needs Call

Alaska Printing
Dave Milliman

563-1989

3685 Arctic Blvd.
We offer a 10% Discount
To APSA Members

APSA Co-Council Program Growing Fast

_One of the piograms that makes this organization different from other groups isour™
!|t|[qat|or_1 program. In addition to the Legal Defense Fund and in order to be effectively
in fitigation, APSA has requested a few outstanding attorneys to join APSAas Co-Councils.

In addition to providing ongoing legal advice to APSA, members with legal problems
are referred to an APSA Co-Council as each has specific expertise in important areas
of law germane to APSA and its goals and objectives. , _

As ot press time the followin attorneys have agreed to work with APSA as Co-Councils.
_Stephen S. Boynton, General Counsel for the International Shooting & Hunting Alliance
in Washington, DC. . -

Jeff Parker, former Counsel to the Sierra Club, sportﬂshm? guide and a member ot
the law firm of Adler. Jameson & Claraval in Anchorage. Jeff is recognized as one ot
Alaska's leading environmental attorneys. _ . .

Wayne Anthony Ross, Alaska's leading sportsman's attorney, a National "Lc_e President
of the National Rifle Association, recipient of mang_ national awards for his advocacy
of sportsman's issues in Alaska and across the nation. _

_Three other attorneys have heen requested to join this impressive group and we an-
ticipate their formal agreement this month. . _

If you have legal problems or just need some advice call the office and we can put
you ‘in touch with the right rttorrey,

Alaska Outdoor Council Requests Nominations

Nominations for twelve conservation awards have been requested by the Outdoor
Council. APSA is an active member of the Council and has been requested to forward
any nominations our members believe appropriate. The awards offered are:

Fish and Wildlife Officer of the Year
Waterfowl Conservationist of the Year
Game Conservationist of the Year
Fish Conservationist of the Year
Water and Soils Conservationist ot the Year
Education Conservationist of the Year
Conservationist Industry of the Year
Forester Conservationist oi the Year
Conservationist Legislator ot the Year
AQC Organization of the Year
Sportsman Conservationist of the Year
ost Outstanding Member

“Ifyou have any recommendations please write APSAand provide the name, organiza-
tion"jnd explain why you have recommended tnis individual.

APSA Members Appointed to Bristol Ba
Salmon Enhancement Association Boar

President Nick Pierskalla and member Jim Broady have been appointed tn the Board
of Directors of the Bristol Bjv Salmon Enhancement Association. Broadv serves as the
alternate tor Nick on the Board. _

This is an important development, in that APSA is the onlv sportsman sgroup on the
Board. If you are mierested in what the Association is doing or have specific concernsj
regarding salmon enhancement in Bristol Bay give Nick or |im a call.



Alaska Supreme Court decisions send message to native population

By John Shively

In what can only be termed a double-
barreled blast from a culturally biased
shotgun, the Alaska Supreme Court has
sent a message to Alaska natives, which
will reverberate lor years. During the week
before Christmas, in two separate but
legally related cases, the Alaska Supreme
Court has told Alaska natives there is no
room under the state constitution to assist
them either in preserving their own
culture or in helping them participate in
Western culture. _

In a case involving the state's local hire

law, the supreme Court found it un-

constitutional to attempt to help people

in economically disadvantaged areas ob-

tain jobs on  state-funded projects.
Although this case has implications for
non-natives, there is no question that the
most economically disadvantaged areas in

the state are those areas primarily in-

habited by Alaska's native people.

In the second case, the Supreme Court
threw out the state's subsistence use of
fish and game. The state's subsistence law,
because the law favored rural residents
over jrban residents in subsistence use of
fish a'bd game. The state's subsistence law
was an effort to resolve a very difficult and

long-standing issue relating to the protec-

tion of hunting and fishing ri?ht_s which
are the basis nf the native cultuie.

There are several issues common to
these cases. Both involved asplit decision
ot the court. The local hire law saw a 3-2
division in the court, and the subsistence
law a 4-1 division.

In both cases the Supreme Court was
concerned with the concept of_eﬂual
allocation and access. In the local hire faw,
the case was decided under the equal pro-
tection clause of the constitution.

cepts of equal access and common use
found in the natural resources article of
the constitution.

The Supreme Court in hoth cases seems
to recognize that inequality is rampant in
our soclety. Tne only question the court
decides iswho i going to be more une-
qual than whom. o

In these cases the Supreme Court, in its
very finite wisdom, decided that the
ﬁnmanly N »n-native U»aan society should

ave the upper hard over the primarily
native rural society. In the local hue case.
the |ob preference was available only it the
state Department of [abor determined an
area to be economically depressed. In
such areas, the preference applied to

:  ( he sub-
sistence decision was based on the con-

only 50 percent of the jobs for wluch there
wefe qualified local residents. -
Thus, there were plenty of opportunities
for urban workers to participate in rural
projects. However, the Supreme Court
refused, even in this limited manner, to

assist people in rural Alaska in par-

ticipating in Alaska's economy. Absent this
kind of assistance, most of the jobs will go
to urban residents who have direct access

to union halls and to the headquarters of-

fices of those construction companies
which perform the work on most state-
funded projects. _

The decision on the state subsistence
law is on the other end of the cultural
scale. Rural Alaskans, particularly native
people, de#)end on tish and game
resources for a great deal of their
livelihood. o

In order to protect this life-style, the

federal government passed a law requir-
ing the state to adopt subsistence legisla-

tion that gave preference—not exclusive
use—in hunting and fishing to rural
Alaskans. Sport hunting and fishing would
still take place while this preference was
exercised. The court has now
dismembered this subsistence law.

It should he of some concern to citizens,
who believe judicial decisions should be
free of personal bias, that three of the four
justices who decided to overturn the sub-

sistence law nave recently held sport hun-

ting and/or sport fishing licenses. At the
very least, this gives the appearance of a
conflict of interest, as their decision gives
themselves and other urban sportsmen a
potentially bigger piece of the Alaska's tish
and game pie. Remember, this is the same
Supreme Court which oversees acriminal
justice system which incarcerates native*

at a rate which is over twice their percen-

ta?e_of the population.

tisalso worthy of note that major gor-
as-

tions of the subsistence decision are
ed on the court s belief that the intent of
a piece of federal Ieﬁlslatmn was directly
incorporated into the _
tion. Native leaders might note with some
irony that the title ot that ad was, ap-
ropriately. the White Act. and that its ma-
F)r purpose was to eliminate fishing rights
0r certain natives. _

In both the local hire and subsistence
cases. Chief Justice Warren Mattews
Hstlce Edmond Burke and justice Daniel

oore found for urban non-natives.

Also in both cases, justice [av
Rabinowitz found on the side ol rural
Alaskans The fact that lustier Rahinowitz

e Alaska's constitu-

jsdgenerally considered to be the most
judicially distinguished justice of the five
members of the Supreme Court should
cause some people to think twice about
what the Supreme Court nas done.

Justice Allen Compton dissented from
the opinion >nthe local hire case but join-
ed with the majority in the subsistence
case.

The key point here is to look at the
message the Supreme Court has delivered
to Alaska natives. The message would
seem to be that, "We refuse to use the
state constitution to preserve your sub-
sistence culture cr help you get jobs in the
Western culture."

It is a devastating and tremendously
significant message to those natives who
for years have been told that, if they just
work within the system, the system will
recognize the importance ot them as a
distinct and important part of our Alaskan
society. _ _

The message is a sobering one. Itwould
seem to give a great deal of credence to
those leaders of the native community
who promote a - ivereign relationship
with the federal government as the on_IY
logical method for solving the many dif-
ficult social, legal and economic problems
facing Alaskan natives. Indeed, the United
States Supreme Court has an almost 200
year tradition of Frotectlng the rights ot
indigenous peoCF e.

The message delivered by the Supreme
Court is every bit as ethcn and blatant
as those messages delivered by white
judges during the declining days of racial
se?_regatlon in the South, and the message
delivered by George Armstrong Custer
and his compatriots as they herded
Ame ican Indians across the Western fron-
tier. The court seems to be sayln%: "There
are more of us white guys than you
natives, and the more of us there are, the
less we will leave for you. _
_Even though these Supreme Court deci-
sions will be challenging to Alaska natives,
these people have survived hardship for
thousands of years. Theﬁwme here long
before institutions such as the Alaska
Supreme Court were envisioned by
mankind and will be here long alter the
lustices of the Supreme Court have cash-
ed out their state retirement and fled to
some exotic southern climate.

Even though the Supreme Court found
a unique way to say, "Merry Christmas
to Alaska natives. | believe the new
challenges presented to the native leader.

icontmued on page ht



Alaska Supreme Court

(continued from page 5)

ship will be met, just as other challeges
have been met in the past, Alaska natives
are survivors, and they will ultimatel

prevail. However, | am ashamed and sad-

dened that the Alaska Supreme Court will
not allow the state to Barnmpate in the
resolution of these problems.

John Shively is a vice president ot NANA

Regional Corporation. He is a former chair-

man of the state Board of Came and was
chief to stall to Gov Bill Sheffield

Reprinted courtesy of Anchorage Times.
January 3. 1990.

Personal Property Taxes
& Local Rural Residency

Do you park your plane at Lake Hood
during the winter? Do you own a home in
Anchorage, but your residency record is
at your lodge or business « bu. must pay

personal property taxes to the Municipali-
ty of Anchorage? Have you been determin-

ed a "local rural resident" by the National
Park Service which allows you to qualify
under Title VIII of ANILCA as a "rural
resident"? _ _ _

Important questions which may decide
your legal residency status. Some
members have recently been notified by
federal and state law enforcement officers
that because of these confusing issues
they will no longer be allowed to harvest
fire: wood or other "subsistence
resources" in a Federal Park or Preserve.
Even though they meet State of Alaska
residency requirements under the law
there is confusion. _

Think hard about where you want to list
your principle domicile - or establish , . ...
residence. Do you live .oy viece wore
than six months and a...,» vecovio cave
a big difference inhow, o v v <.
the Fed's and the State.

Remember that consp”y between
government officials to ..., , .. of your
civil rights is a violation of the Federal Civil
Rights Act. Think about It.

ated by

Communicating
Effectively with
Washington, DC

It is important sse let our representatives
know how we tee* about actions they take
or do not take in our behalf The best way

to let them know is write them a letter. It
doesn't need to be long. It doesn't need
to be t)ﬁped. It does mfed to be a personal
letter that conveys your thoughts in your
words. o _

Think KIS S (keep it simple, stu |(y

BE BRIEF What do you want them to do
and why? _

BE ACCURATE Tell them your side and
substantiate it.

BE POSITIVE Concentrate on the good
Parts. * Don't knock the other side. * Of-
er Suggesnons. « Suggest alternatives.

BE SPECIFIC Address the letter to your
Ieﬂ}slator. * Indicate which bill you are
talking about. « Ask for the vote and a
response. _

BE PERSISTENT Be aware legislators
maintain informal running counts pro and
con on controversial legislation.

Addresses:

The Honorable Knute Knudson, Jr,, Depu-
ty Assistant Secretary, FWP, US Depart-
ment of the Interior, Wash., DC. 20240,

Senator Ted Stevens (or) Frank Murkowski,
U.S. Senate, Washington D.C. 20510.

Representative Don Yo_ungz, U.S. House of
Representatives, Washmg on D.C. 20515.

enator (or) Representative Ak, State
Senate (orLHouse. Pouch V Capitol Bldg,
Juneau, AK 99811,

Subsistence issue needs
final solution

by Clem Tillion

The Chief lustice of the state Supreme
Court's recent action—delaying th* effec-
tive date of the courts decision striking
down Alaska's subsistence laws'that grant
SEemal_preference to rural residents for
the taking of fish and game resources in
the areas in which they ive—leaves me a
little baffled. _ _
It looks like the court wanted its deci-
sion to be available to the state legislature
for its consideration and the Chief lustice
probably only later realized that if the state
was to close all subsistence to save the
resource from an milux ul urban hunters,
itwould have substantia* ne%atlve_ Impact
on those dePendmg on n this winter.

It's one of those cases where if they
delayed their actions until the season was
over the legislature would also be over.

Now what the Chief lustice's action,
however admirable, has done, is tell the
state its law is unconstitutional but we
grant our permission to enforce an un-

constitutional law until |u§/ L _

Well, thanks for the hand, Chief, but it
sure puts the troopers ina tough positiontfk
when you tell a cop to go out and arresW
someone under a law already declared
unconstitutional. o

| know my years spent in writing law are
far different than ruling on it, but in the
four years | was chairman of the judiciary
committee if one of the staff lawyers had
told me "it's unconstitutional, Mr. Chair-
man, but | think we can still get convic-
tions under it," I'd have eyed him like a
black bull looking at a red calf and sent
for a second opinion.

Unlike some in Anchorage, | happen to
agree with the basic premise of our sub-
sistence law, as did a ma&orlty of Alaskans
as shown by the referendum that attemp-
ted to repeal the law via a statewide vote
a few years back. N

There are still Alaskans living on a non-
cash or marginal cash life style and we
should take into consideration that those
who harvest resources to eat should have
a preference so long as it is their only prac-
tical alternative. _

With the exceFtlon of those seven native
villages that refused to accept the land
claims act, such as Cambell and Savoonga,

the rest of our native people gave up their*?
aboriginal rights in exchange for landanc” B

0il money. As such, it is not unreasonable
for them'to live under the same laws and
regulations as any other citizen of the state
living in like manner. Therein lies our
dilema. . ,
_Alaska is in the provervial Catch-22 posi-
tion: We are prohibited from writing racist
law, not only by our state constitution but
by the federal Civil Rights Act, an act that
was opposed by the Council of North
American Indians at the time of its passage
as they foresaw the very problems facing
Alaska today.

So what do we do?

_The feds gave us the righr to manageour

fish and game resources as part of our
statehood grant but Congress then pass-
ed other laws taking back much of which
the¥| had given us.

The one staring us in the face now states
that if the state does not pass legislation
Prantm rural residence priority over the
Ish und game resources on lederal lands
abuttln? the area they live, the manage-
ment of those resources of the federal
lands shall revert to the federal
government,

If the federal law had even a need basis 4 B
on their land use. however much””

(continued on page 7)



Subsistence issue
(continued from page 6)
some of us dislike the word need, we
could write a legal law saying that citizen
can hunt. ' '

| hope our legislature can at least find

atemporary solution, such as the prohibi-

tion against transporting subsistence

hunters and fishermen by air, and a pro-

hibition q?amst the transporting by air or
automobile, but this alone will not solve
our problem for the federal law requires
that we grant a rural preference

_Halibut Cove charter boat skipper Clem
Tillion is a former president ci the Alaska
Senate. _

Regrlnted Iron the Anchorage Times

Subsistence ruling levels
the playing field
By Wayne Ross

On WEDNESDAY, JAN. 3, The An-

chorage Times printed an article by JOHN
SHIVELY, vice-president of NANA
REGIONAL CORPORATION. It has to be
one of the most amazing articles | have
read m the last 20 years. If you haven't
seen it, and if you are interésted in the
subsistence issue. I'd suggest that you
pick ug a copy of Wednesday's Times.

Mr. Shively obviously was angry when
he wrote the article. Mom always said that
if you wrote something when you were

angry, you shouldn't mail it. Instead, wait

until'you had calmed down and then re-

read what you had written. Then, chances
were, if you had good sense, you'd tear
it up and start over agin. Clearly, Mr.
Shively didn't have the benefit of this good
advice. He must have sent in his column
while he was still angry. He should have
kept it and re-read it the next daﬁ._ It must
be embarrassing to him to see his angry
words published.

Mr. Shively attempts to take the Alaska
Supreme Court to task for its decision
overturning the state's subsistence law. He

accuses the court of being "culturally bias-

ed," possessing “finite wisdom," and of
refusing "to preserve (native) subsistence
cultjre." He accuses the court of being

racist like "white judges during the declin-

ing days of racial se_Eregation in the
South™and of bemg l \
strong Custer.. .as (he) herded American
Indians across the Western Frontier."
You have to give Mr. Shively credit for

one thing. He writes a very colorful arti-

cle. Inaccurate. But colorful. _
“After reading the Supreme Court's deci
sion, and later, Mr. Shlvelﬁ's a.tide, I can
onIY conclude that Mr. Shiv
tua Ig read the court's opinion. After all,
Mr. Shively is an intelligent man, former
chairman of the state Board of Game, and
chief of staff for Gov. Sheffield. If Mr.
Shively had read the actual opinion, he
rc]ouaddnot have come to the conclusions
e did.

Mr. Shively claims the subsistence deci-

sion discriminates against natives. It does
not. Instead, it restores equality to all
Alaskans, native ana non-native alike.

e "George Arm-

Ively never ac-

The state’s subsistence law gave a priori-
ty to rural residents. This law made urban
residents second-class citizens with less
rights to fish and game resources that rural
residents. o

Many nativ<* people live in urhan areas.
Many non-nutive people live in rural areas.
The state's subsistence law granted sub-
sistence rights to non-native rural
residents, while denying subsistence
nPhts_to urban natives. Indeed, one of the
plaintiffs in the case that ultimately over-
turned this discriminatory law was a native
who, simply because of where he chose
to H}/e had been denied his subsistence
rights.

Mr. Shively attempts to demonstrate
bias on the part of several of the #]ustl_ces
because they recently held "sport hunting
and/or sport fishing licenses." He claims
that because the justices held those
licenses “this gives the appearance of a
conflict of interest as their decision gives
themselves and other urban sportsmen a
potentially bigger piece of Alaska's fish
and game pie.” This argument makes as
much sense as saying because a judge has
a driver's license, he should not par-
ticipate in deciding a drunk driving case,
Nonsense, Mr. Shively.

‘The court's decision is fair and clear.
Sinre Alaska's Constitution reserves all
fish and game resources "for the common
use," it s a violation of that constitution
to discriminate in awarding those
resources hased upon where a person
chooses to live. .

Mr. Shively correctly points out that
Alaskan natives have survived tor

(continued on page 8)
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Subsistence ruling

(continued from page 7)
thousands of years, and that new
chalk nges to the native leadership will be
met He claims, however, that he is
ashamed and saddened that the Alaska
Supreme CouM will not allow the state to
Bartmlpate in the resolution of these pro-
lems." Cheer up, Mr. Shively. The
Supreme court said no such thing. The
Supreme Court onl)() held that in solvmg
the subsistence problem, the state coul
nor discriminate,
but what is the problem? _
Remember this. Natives and non-natives
alike lw e enjoyed subsistence hunting in

Alaska for hundreds ot years. Discrimina-

tion. however, reared its ugly head for the
first time in 1978 when the Alaska
Legislature enacted a subsistence law and
later, when Congress enacted subsistence
provisions in ANILCA. We can have sub-
sistence hunting without discrimination.
But we must not allow people like Mr.
Shively to make it a racist issue.

It's an Alaskan issue, Mr. Shively. And
we are all Alaskans. And as Alaskans, we
can solve this problem, But, says the
Alaska Supreme Court, in doing so, we
must be lair to everyone. S

Everyone. Mr. Shively. Are you listening?

Wayne Anthony Ross is an attorney in
private practice mAnch_oragie and second
vice president ot the National Ritle Associa-
von

Reprinted Iron. the Anchorage Times

Alaska Professional
P.O. Box 190642
Anchorage, Alaska

THE BEST DEAL IN TOWN.
‘What do you get for your membership?

Member services are_heing exPanded to include:

Monthly Newsletter » The newsletter not only tells you what has happened but
what may happen in the coming months impacting your business.

New patch, decals and membership cards now available.

Professional Support « Our staff and professional committees represent decades
of experience in recreation industries and in government. We are all here to help
you operate your business with the least amount of conflict.

Representation in Juneau and Washington D.C. - Never sleep while Congress or
the Alaska Legislature is in session - we don't. You receive professional and in-
fluential representation of your concerns in our state and national capitols. We
review legislation that would impact your business and work hard to ensure that
if new laws pass, they will help - not hurt. .

Legal Defense Fund + A goal of the APSA is the establishment of a Legal Defense
Fund (500,000 CD) to back up our efforts to protect your rights as sportsmen.
With 100 members pledging $1000 we are establishing this important tool.
Remember money is muscle. o _ o

General Liability Insurance/Bonding - We are working with national organizations
to obtain a group general ||ab|I|t?]/ policy for our members. We are also working
on aself bondlng program that.should help meet your bonding requirements for
operation on federal or state lands. _ N _

Affiliate/Association Member_smP_s *Asamember you will have affiliate status with
mzyor national groups also fighting for your rights. You will receive newsletters
an otther information on what is happening in Cong'ess or other states that may
effect you.

Pol_itlycal Clout « There is strength in numbers. This organization finds itself in
the right place, at the right time, and with the right issues to advance the interests
of sportsmen and women in Alaska. _ .

Saving on Legai Fees  We are gathering a group of legal professionals to assist
to our members. Additionally our staff is familiar with federal and state laws and
assists members prepare a case with your lawyer,

Law Enforcement Hot line « We coordinate law enforcement concerns and meet
with top Federal and State law jnforcement officials regularly. Your membership
is an investment in your business. Many members have already found they spend
more time developing their business and less time fighting with government by
joining APSA. Compare the value, we are confident you will join.

Together we can make a difference.

Davidson, CIiff
P* 0. Box V
Juneau, AK 99811
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DEAR:

NAME:
TITLE:
ADORESS:
CITY:
PHONE:
1BILL NO:
SUBJECT:
MESSAGE:

PUBLIC OPINION MESSAGE

REPRESENTATIVE OAVIOSON

POLLY NHEELER

P.O. BOX 02291

FAIRBANKS ZIP: 99700

N/R-

HIJR 74

CONST. AHOT: SUBSISTENCE PREFERENCE

I SUPPORT A CONSTITUTIONAL AMENDMENT TO PROVIOE A PREFERENCE FOR

SUBSISTENCE USE OF ALASKV'S FISH AND WILDLIFE BASED ON LOCAL AND RURAL RESIDENCY
THIS PREFERENCE HELPS PROVIDE THE OPPORTUNITY FOR ALASKA’'S PEOPLE TO LIVE OFF
THE LAJO AND PRESERVE OR PARTICIPATE IN A RURAL LIFE STYLE. WE URBAN RESIDENTS
HAVE ADEQUATE OPPORTUNITY TO HUNT AND FISH. EOM

POMID:
OATE:
TIME:

LIONAME:

COPIES:

07105429
02/15/90
10:54:29
FAIRBANKS LIO

REPRESENTATIVES

JACKO
BOYER
0AVI3, M.
KOPONEN
SHARP
MILLER
MACLEAN
KUBINA
FOSTER
GOLlI
GRUSSENOORF
MENARD
NAVARRE
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March 13, 1990

Alaska State Legislature
PO Box V
Juneau, Alaska 99811

eLegisXatru:,.

As most of you know I was the Chairman of the Federal Subsistence
mResource Management Program Task Force in 198f =hat wrote the
federal plan. Since that time- T have consistently followed the
federal and state subsistence 1issues and remained a. student of
legislation and court decisions-"-

Attached, for your use and review, 1is a DRAFT Subsistence Bill

that could pull you out of this mess. This legislation
recognizes the uniqueness of federal lands in Alaska, the
problems of Title VIII and the responsibilities and complexities

of concurrent legislative jurisdiction 1in the management of fish
and wildlife resources on federal lands.

This legislation also provides a definition of rural, consistent
with existing federal law and programs and allows that definition
to he modified hy the 0S Census Bureau consistent their
normal delineation processes nationally.

This legislation. viLl_ only appiy to federal lands and not. to
e state or private lands in Alaska as a Constituclonal amendment

would.

This Jlegislation will not change anything significantly. The
federal agencies ere Jo the process of wrestling with the JT.ini tri
federal court decision as it applies to the definition or rural
and the Secretary of Interior is considering an amendment to

ANTLCA to resolve that problem*

The passage of this legislation is consistent with Title VIII and
its legislative history as it is constructed from Title VIII.

This legislation avoids a Constitutional amendment and the
political problems I know most of you wish to avoid.

e Can the State Legislature- pass a law that only affects how it

(the State) functions within 1its responsibility under concurrent
legislative jurisdiction over federal Ilands? I believe it can 1in

« 39739 FHA Ahirdty By, Adorage. Aleska 99615



light of the fact that federal lands within a state must be
managed consistent with federal 1law and that when there 1is a
conflict between federal and state law it is the federal law the
prevails unless that federal law 1is determined unconstitutional

by the US Supreme Court.

I suggest you present this as a Committee alternative. Hold a
teleconference and find out what level of support or opposition
you have. The most important new positions taken at the

teleconference last Saturday are the number of sportsmen®s groups
supporting federal management rather than a Constitutional

amendment.



PROPOSED SUBSISTENCE LAW

FINDINGS

The Legislature finds and declares that -

(1) the continuation of the opportunity for subsistence uses
by rural residents of Alaska, including both Natives and non-
Natives, on the federal 1lands and by Alaska Natives on Native
lands is esser 1ial to native physical, economic, traditional, and
cultural existence and to non-Native physical, economic,
traditional, and social existence;

(2) the situation on Federal lands rn Alaska 1is unique 1in
that; federal Jlaw mandates a subsistence preference on federal
lands consistent with the provisions of The Alaska Nationa
Interest Land Claims Settlement Act  (ANILCA), and fish and
wildlife resources on federal Ilands are managed cooperatively by
federal and scate agencies under concurrent legislative
jurisdiction.

(3) fish and wildlife habitat on federal [lands 1is -under
direct federal management while fish and wildlife resources are
under concurrent jJurisdiction.

(4) with the passage of ANILCA the Congress of the United
States found that the State of Alaska was competent to manage
these resources and because of the State"s management experience
and management resources the State wasdetermined as the
appropriate lead agency for the management of fish andwildlife
resources on federal lands.

(5) all management of fish and wildlife resources on federal
lands must be consistent with federal [law. In the event of
federal/state law conflicts it is federal law the prevails.

(6) ANILCA does not define "rural™ or "urban" resulting 1in
significant difficulty in implementing a coordinated and
cooperative management program

POLICY

It is hereby declared to be the policy of the Legislature that;

(1) consistent with sound management principles, and the
conservation of healthy populations of fish and wildlife, the
utilization of the federal lands 1in Alaska 1is to cause the least
adverse impact possible on rural residents who depend upon
Subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized
scientific principles and the purposes of each of the federal
Conservation System Units established, designated, or expanded by
or pursuant to title 1l through VIl  of ANILCA, the purpose of
this Act isto provide the opportunity for rural residents
engaged in a subsistence way of life to doso;

(2) nonwasteful subsistence uses of fish and wildlife and
other renewable resources shall be the priority consumptive uses
of all such resources on the federal landsof Alaska when it is
necessary torestrict taking 1in order to assure the continued
viability of a fish or wildlife populationor the continuation of
subsistence uses of such population, the taking of such



population for nonwasteful subsistence wuses shall be given
preference on the federal lands over other consumptive uses; and

(3) except as otherwise provided by this Act State agencies
in managing subsistence activities on the federal lands and in
protecting the continued viability of all wild resources in
Alaska, shall cooperate with adjacent public or private
landowners and land managers.

PREFERENCE FOR SUBSISTENCE USES

The taking on federal 1lands of fish and wildlife for nonwasteful
subsistence uses shall be accorded priority over the taking on
federal 1lands of fish and wildlife for other purposes. Whenever
it Is necessary to restrict the taking of populations of fish and
wildlife on federal lands for subsistence uses in order to
protect the continued viability of _such populations, or to
continue such wuses, such priority shall be 1implemented through
appropriate limitations based on the application of the following
cri tsrija:

(1) customary and direct dependence upon the populations as
the maEnstay of livelihood;

(£) local residency; and

(3) the availability of alternative resources.

DEFINITIONS

As used in this Act, the term "subsistence uses"™ means the
customary and traditional uses by rural Alaska residents of wild,
renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation; for the
making and selling of handicraft articles out of nonedible
byproducts of fish and wildlife resources taken for personal or
family consumption; and for customary trade.

For the purposes of this Act, the term -
(1) "family” means all persons related by blood, marriage,
or adoption, or any person living within the household on a
permanent basis; and
(L) "barter"™ means the exchange of fish or wildlife or their
parts, taken for subsistence uses -
IA) for other .fash or game or their parte; or
(B) for other food or for nonedible 1items other than
money 1if the exchange is of a limited and noncommercial nature.
(©)) "rural™ means any community whose population is
customarily or traditionally dependent on the harvesting of fisn
and wildlife vresources on federal 1lands with a population not
greater than 2500 or as delineated by the US Census Bureau.

COOPERATIVE AGREEMENTS

The Governor may enter into cooperative agreements or otherwise
cooperate with Federal agencies and other land owners including

private land owners to effectuate the purposes of this Act.
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MARCUS JENSEN"S TESTIMONY BEFORE HOUSE RESOURCE COMMITTEE,

STATEWIDE HEARING ON H.B. 7%» 88 and bill on urban su/bsietence

MR. CHAIRMAN: MY NAME IS MARCUS JENSEN AND I HAVE LIVED IN ALASKA OVER
60 YEARS. MY GRANDFATHER WAS IN NOME IN 1398, and HIS SON THOMAS SPENT
MOST OF :HI3 LIFE IN NOME. THOMAS JENSEN SERVED IN THE TERRITORIAL
LEGISLATURE IN 1925. SERVED ON THE FIRST ALASKA GAME OCKHISSUON, I HAVE
RAISED MY FAMILY HERE IN ALASKA AND AM ONLY SAYING THIS TO SHOW THAT OUR
ROOTS ARE PRETTY SOLID IN ALASKA. I AM INTERESTED IN WHAT HAPPENS TO OUR
STATE ANDTHE DIRECTION IT TAKES.

I STARTED SERVING IN THE ALASKA TERRITORIAL LEGISLATURE IN 19<+9. 1
SERVED IN BOTH THE HOUSE AND SENATET-AND THE LAST TERM WAS IN 1962. |
served on MANY COMMITTEES THAT HAD NATIVE MEMBERSHIP. ™E SAT AS CHETPEOPLF,,
WE WORKED TOGETHER IN HARMONY AND SOLVED OUR PROBLEMS. THE WORD 'SUBSISTENCE1
WAS NEVER MENTIONED. EVERYONE WENT ABOUT THEIR BUSINESS AND TOOK CARE OF
THEIR PERSONAL NEEDS IN THEIR OWN WAY.

FISH IS ONE OF THE BIGGEST FOOD SUPPLIES FOR ALL ALASKANS. OUR BIG
RIVERS USUALLY CARRY THREE OR FOUR DIFFEREN"S"r & & S3PRING .HROUGH FALL.
CERTAINLY DURING THAT TIME A PERSON OCULD SET ASIDE A FEW FISH FOR HOME USE.
from MY INFORMATION: MOST VILLAGES SMOKE OR FREEZE THEIR FISH FOR THEIR HOKE
SUPPLY. 1 THINK IF EACH VILLAGE HAD SIZEABLE CANNING EQUIPMENT IT WOULD
ENLARGE THE DIFFERENT POSSIBILITIES OF USING THE FOOD.

ALASKA IS HADE UP OF MANY TYPES CF HABITAT. PERSONALLY 1 HAVE HUNTED
WITH A PACKTRAIN ABOVE THE ARCTIC CIRCLE, SPENT OVER TWENTY YEARS HUNT: G
AND GUIDING IN THE ALASKA RANGE. EACH YEAR 1 HAVE HUNTED ANDGUIDED IN SOUTH—
EASTERN ALASKA.

I WOULD LIKE TO GIVE THE COMMITTEE SOME OF MY OBSERVATIONS AS TO WHY
2HESE BILLS ARE NC/T NEEDED. LET"S TAKE KODIAK ISLAND/ ANYONE FAMILIAR WITH

THAT AREA KNOWS THAT THEY HAVE ABUNDANCE OF FISH AND DEER. THE SOUTHEAST

PANHANDLE ACTUALLY 1S ONE COMMUNITY BECAUSE THE AREA AND PEOPLE ARE ALL
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LIVING IN THE SAME ECONOMY - FISHING, LUMBERING, TOURISM, AND PLENTY OF

THE FOOr REOOURCES FOR EVERYONE.
THE ARCTIC CARIBOU HERD HAS CERTAINLY TAKEN CARE OF THAT AREA, AND WILL
CONTINUE TO DO SO, BECAUSE WEATHER AND DISTANCE{"i8ifSVERY LITTLE URBAN

PRESSURE.
THE NOME COASTLINE, WHERE WE ARE TALKING ABOUT MARINE MAMMALS, HAS NO

COMPETITION.

TODAY ALL THE VILLAGES ON THE BIG RIVERS WHOSE PEOPLE ARE FISHERMEN
HAVE LARGE INOOMES BECAUSE OF THE HIGH PRICE OF THE FISH TODAY. A GREAT
NUMBER OF THEM MAKE *J100,000 OR MORE A YEAR, AND ARE ENJOYING h MUCH HIGHER
MIXED DIET THAN THEY OOULDJT YEARS BEFORE.

ONE THING THAT IS HARD FOR ME TO COMPREHEND 1S WHY NATIVE LEADERSHIP
IS PRESSING FOR A SUBSISTENCE BILL WHEN THEY HAVE FORTY FOUR MILLION ACRES
OF PRIVATE LAND TO HUNT ON. I LOCK BACK ON HOW MANY ANIMALS WE USED TO TAKE
OUT OF ONE SMALL VALLEY* AND XHX THEN THINK CF THE FORTY FOUR MILLION ACRES!

I WOULD ASK THIS COMMITTEE TO NOT PASS OUT ANY OF THESE BILLS. THEY ARE
NOT NEEDED AND WILL ONLY CAUSE FRICTION AMONG OUR PEOPLE.

IT MIGHT HE OF INTEREST .0 THE GCMMITTESTHAT AOSSCA 1S THE ONLY STATE IN
THE UNION "WHERE THE FEDERAL GOVERNMENT HAS PASSED A LAS THAT EFFECTIVELY
>SAYS JYOUR CONSTITUTION IS WRONG, AND WE ARE GOING TC TELL YOU HO"/ TO RUN
YOUR STATE1" THIS SEEMS SO WROX THAT TO SATISFY MYSELF 1 DID A LI*TLZ
RESEARCH, AND HERE 1S WHAT 1 HAVE FOUND:

THE FEDERAL GOVERNMENT WAS ASKED TO CONE IN AND CREATE LEGISLATION
DEALING WITH THE ALLOCATION OF SUBSISTENCE. GOVERNOR HAMMOND* 1in
TESTIFIED BEFORE A FEDERAL HOUSE SUBCOMMITTEE, AND 1 ~UOTS: "IKE ALLOCATION
CF ROSCURCES TO BE CONSUMED AMONG THOSE ..HO WOULD COMPETE FOR THE RIGHT TO

OCNSUHE THEM 1S A CDFFICULT PROBLEM AT HEST. I WOULD HOPE THAT THIS CONGRESS

ESTABLISHES THE PRIORITY OF SUBSISTENCE USES WHERE THERE IS A CONFLICT. |
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"l RELIEVE THAT THIS 1S A LEGITIMATE SUBJECT FOR LEGISLATION, AND HOPE THAT
THIS PRINCIPLE, WHICH HAS BEEN STATE FCLICY FOR SOME TIME, MIGHT BE ENACTED
INTO FEDERAL LAW.' unquote

IT IS OBVIOUS THAT THIS FEDERAL LEGISLATION, TITLE 3 SUBSISTENCE, WAS
DEVELOPED WITH THE HELP OF GOVERNOR HAMMOND*S STAFF AND THE NATIVE LEADER—
SHIP. WHEN THE LEGISLATION FIRST APPEARED IN PUBLIC IT WAS A REAL BOMBSHELL!

I AM FOR THE RURAL AREAS OBTAINING AS MUCH FOOD SUPPLY AS POSSIBLE FROM
THE LAND. IT CAN BE DONE EFFECTIVELY 3Y METHOD AND MEANS, SEASON AND BAG

LIMIT.

% "% 1990
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Marcn >4, 1990
Dear Concerned Elected Official:

Please evaluate the enclosed letter, it Is the result of an honest effort to
find a common ground for the people of Alaska. It_is Oeing distributed_to

six papers around the state, Including the TundraDrumS and Tundra T|m$3,

I must be honest to admit that because of my strong feelings on this
matter, the original drafts were composed with considerable anger, it
was anger at some elected officials, not our perceived 'opponents'. Nev-
ertheless, | hope that the letter is received in the constructive manner in

which it is intended.

if you wish to contact me, please don’t hesitate to call- 745-4358.

Respectfully,

Rooert H. Parkerson
HC 02, Box 7630-A1l1
Palmer, Alaska 99645



