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words about
(while pregnant:

Say No For Your Bahy.

You w ouldn 't got your baby drunk  a f te r  it’s 
born. B ut it's ju s t as harm ful for your baby if 
you drink w hile yo u 're  pregnant.
Every tim e a  p regnan t woman takes a  drink, 
she risks dam aging h e r unborn baby (fetus). 
When a  p regnan t w om an drinks, the  alcohol 
passes sw iftly through the  p lacen ta  to her 
unborn baby. It h its th e  baby harder than  it 
would an adu lt because the  baby’s developing 
organs cannot break dow n th e  alcohol as fast 
as an ad u lt’s can. T hat m eans the  baby can 
have more alcohol in its blood th an  the  
m other d o e s . . .  a m i ca n  su ffe r  lifelong  
dam age bt/cne it is  even born.

How Does Drinking Hurt 
An Unborn Baby?

Each year, 5,000 Am erican 
babies a re  born w ith fetal alcohol 

syndrom e (FAS). This is a p a tte rn  of 
physical and m ental b irth  defects 

th a t is the  direct resu lt of drinking by the  
m other during pregnancy. FAS does n o t have 
to happen to any baby. It is compleU ly  
preventable.
Babies w ith  FAS:
• Are sm aller than  they should be w hen  they 
are born. Most of them  don’t ever catch  up to 
the size of o ther children.
• Have heads and brains th a t are too small, 
and varying degrees of m ental retardation. 
Many are jitte ry  and  poorly coordinated; they 
mav have short a tten tio n  spans and behavior 
p ulems, too.
• May have defects of th e  h ea rt and ot her 
body parts.
• O ften ha\ e narrow  eyes, a short nose, thin 
upper lip, absent upper lip crease, and 
underdeveloped jaws.
Babies w ith FAS have one thing in common —
:i m other who dm nk n lot d u rin r  nreimam'V.

How Much h To o  Much?

Heavy drinkers a ren ’t the 
only ones who risk dam age 
to th e  fetus. The baby of a 
"m odera te” dririKer may be 
born w ith one or more FAS features.
Some w om en who drink m oderately have 
babies w ith lesser forms of alcohol-related d a ­
mage, often called fetal alcohol effects (FAE). 
There are o th e r dangers besides hirt h defects. 
Women w ho drink heavily have more 
m iscarriages and stillbirths than  o ther 
w om en. Even m oderate drinking is suspected 
of causing these problems.
If you know a w om an who drank while preg­
n an t and  delivered a baby who seems 
healthy, you can’t count on this happening in 
your case.
• There is no way to tell which babies will la* 
affected  by th e  alcohol tiieir mot hers drink.
• T here is no know n "safe" level of alcohol 
consum ption during pregnancy.
The only way to keep from risking severe 
dam age to your baby is not to drink 
throughout pregnancy and while nursing.

When To Stop

^  If you 're  pregnant and  have just learned 
abou t the dangers of drinking, the  time 
to stop  is now.
If you’re thinking abou t having a baby, 

stop drinking before you get pregnant. During 
the  w eeks before a woman may kn w she is 
pregnant, th e  baby’s brain, heart and o ther 

* organs begin to form and are  especially vu l­
nerable to dam age from alcohol.
Fetal alcohol syndrom e can 't be cured, but it 
can be prevented. What it takes is a < noice 
betw een pregnancy and  drinking:
• If you want to becom e a m other of a 
healthy baby, stop drinking.
• If you are a heavy drinker, do not get preg­
nan t until you are  su re  you have your drink­
ing u n d er control and will not drink 
throiieliMiU vnur nroim-mrv



Alaska State Legislature
SENATE 

Committee on Finance
P.O. Box v  

State Capitol 
Juneau, Alaska 99811

MEMORANDUM April 10, 1990

TO: Representative Johnny Ellis, Chairman
House Health, Education and Social Services Committee

FROM: Senator Johne B i n k l e y C U ­

RE: SB 411 - relating to sale of alcoholic beverages
by a package store licensee

Sectional Analysis

Section 1. Amends licensing section of Alcoholic Beverage 
statutes to require that package store licensees include a brochure 
or other written material warning of the dangers of drinking alcohol 
during pregnancy.

The posting of the signs warning of the dangers of drinking alcoholic beverages during 
pregnancy has been a positive step. Alaskans who purchase their alcohol by mail, 
however, don't have the benefit of seeing this important message.

Several organizations, including the March of Dimes, produce inexpensive brochures 
which are designed to pass on the message. Attached is a sample which can be 
purchased for the small sum of $2.50 for 100 brochures. That's just 2.5 cents each.

This bill has a *0- fiscal note and is supported by the Alcoholic Beverage Control 
Board.

Official Business



SIEVE COWPER, COVER NOR

v_ 5:J kV 7THAVE
ANCHORAGE, ALASKA 995CI-C69B

ALCOHOLIC BEVERAGE CONTROL BOARD

February  28, 199U

The H o n o r a b l e  J o h n e  B i n k le y  

A l a s k a  S c a r e  Se n a t e  

P o u c h V

Juneau, A l a s k a  99811

RE: SB 4 1 0  a n d  SB 411

Atten t io n :  Pat J a c k s o n

Dear S e n a t o r  Binkley:

The A l c o h o l i c  B e v e r a g e  C o n t r o l Board has had an o p p o r t u n i t y  to 

re v i e w  SB 410 and SB 411. Th e  board does not have c o n cerns or objections 

to the l e g i s l a t i o n  and lends its e n c o u r a g e m e n t  for adoption.

If y o u  h ave any q u estions, pl e a s e  do no t he s i t a t e  to call.

S i n c e r e l y

P a t r i c k  L. S h a r r oc k  

Director, ABC Board

PS/cl

9C-41

0 4 *o i s u m
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HOUSE COMMITTEE REPORT
FURTHER REFERRALS:Date Referred: April 25, 1990

Date of Comm'ttee Action: ĵj'bo/cf0

The HESS Committee considered:

CS SB NO. 401 (Fin)

FINANCE

CSSB 4 3 1 (FINANCE) 

HEALTH FACILITY PAYMENT RATES

"An Act relating to health facility payment rates; and providing for an 
effective date."

R E C O M M E N D A T I O N S :

t

I

be replaced w i t h  //CS C550) H 'bj 
have attached amendment(s) 

do pass 

do not pass 

n  recommendation 

individual recommendations 

additional referral to the

[ ] the same title
] a new title

A D O P T S :

ATTACHES NEW FISCAL NOTE(s):
(Dept)

[ ] fiscal impact______________

[ ] zero fiscal note__________

letter of intent

APPROVES PREVIOUS:

Committee

zero with analysis______

(Date/Dept) 

[j(] fiscal note(s) Li(2ty?p/())[frS
[ ] zero fiscal note(s) 

[ ] zero fn/analysis

SIGNING:
(Check approp. column)



STATE OF ALASKA
1090 LEGISLATIVE SESSION

BILL VERSION: CSSB431 (FIN)

PUBLISH DATE. 4 / 2 0 / 9 0

FISCAL NOTE
REQUEST.____________________________________ ___________________________

R e v is io n  D a te :____________________________________________

T itle : An A c t re lo tin g  to  he a lth  fa c ility  pa ym en t

_________________ro tes______________________________________

S p o n s o r: Senate HESS_______________________________

R e q u e s to r  Senate HESS_______________________________

EXPENDITURES/REVENUES.________________ (T housands o f D o lla rs )

OPERATING FY 91 FY92 FY93 FY94 FY 9 5 FY 96

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EOUIPMENT

L W D  <5c STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

164.8 197 .7 197 .7 197.7 197 .7 197.7
7 .6 7 .6 7 .6 7 .6 7 .6 7 .6

16.0 15.4 15.4 15.4 15.4 15.4
3 .2 3 .2 3 .2 3 .2 3 .2 3 .2

28 .8 1.5 1.5 1.5 1.5 1.5

TOTAL OPERATING 220 .4 2 2 5 .4 2 2 5 .4 2 2 5 .4 2 2 5 .4 2 2 5 .4

A gency A ffe c te d :_______________ DHSS

BRU: A d m in is tro tiv e  S erv ices

C o m p o n e n ts : M ed ica id  Rote A dv iso ry  C o m m iss io n

CAPITAL

REVENUE

FUNDING. (T housands o f  D o lla rs )

GENERAL FUND 

FEDERAL FUNDS 

OTHER 

TOTAL

110.2 112 .7 112.7 112.7 112 .7 112.7

110.2 112.7 112 .7 112.7 112 .7 112.7

220 .4 2 2 5 .4 2 2 5 .4 22 5 .4 2 2 5 .4 22 5 .4

POSITIONS.
FU LL-T IM E 4 4 4 4 4 4

P ART-TIM E
TEMPORARY

ANALYSIS: (A tta ch  a  sep a ra te  page  i f  n e ce ssa ry )

There is no e ffec t on FY90. See a tta c h e d  analysis fo r effect on FY91 -  FY96.

P re p a re d  by; Jock N ie lson. E xecu tive  D irec to r______________________________  P hone :______562-1996______
D iv is io n : M edico id  Rote A dv isory  C om m iss ion    D ote : 0 4 / 1 9 / 9 0

A p p ro v e d  by Com m issioned?  ̂ D ate : W f
A g e n cy . D e po rtm e n t o f H eo lth  6c Socia l S erv ices    f

D is tr ib u t io n  (by p re p a re r) :

L e g is la tiv e  F inance 

L e g is la tiv e  S ponsor 

R e q u e s to r

O ff ic e  o f M onogem ent and  B udge t

Im p a c te d  A ge ncy (ies ) P age \ o f 3



A p r i l  19 , 1 .  0 F i s c a l  N o te  CSSB431 (FIN)
r

F acility reimbursement rates for medicaid and general relief 
medical are currently set b y  use of a consistent methodology. This 
bill will require the d e partment to issue w r i t t e n  findings and 
conclusions regarding the rate established by the department for 
each facility. The bill also provides that the Commission may 
review alternative rate s e t t i n g  methodologies and requires the 
C'. missioner to appoint a technical advisory c o m m i t t e e  and to hold 
public hearings regarding rate setting regu l a t i o n s  and the 
extablishment of a new rate setting methodology.

The increased demand p l a c e d  by the requirement of d e t a i l e d  findings 
and the legislative expe c t a t i o n  of activity, inc l u d i n g  committee 
meetings and public hearings, to establish a n e w  rate setting 
system will require at. least two additional b u d g e t  analysts. 
Without these positions, t h e  requirements of the bill cannot be met 
without impairing the staff's capacity to meet the present demands 
placed on them, not only reg a r d i n g  rate rate setting, but also to 
fully protect the state's position in our relati o n s h i p  to the 
federal Health Care F i n a n c i n g  Administration.

The bill also requires that a hear i n g  c o n c e r n i n g  appeals of 
disputed rates be c o n ducted within 120 days. Two positions are 
required to satisfy this provision: An appeals specialist (Budget
Analyst III), and a secretary. The appeals specialist will answer 
discovery requests and r e q u e s t s  for information, participate in 
depositions, serve as an expert witness, and p e r f o r m  other 
technical analysis. The se c r e t a r y  will provide critical word 
pro c e s s i n g  support to the current hearings examiner.

SUMMARY of F U N D I N G  REQUIREMENTS CSSB431 (FIN)

FY91 FY92 - FY96

Line 100
Department Rate S e t t i n g  Staff 
Program Budget A n a lysts III 
2 PFT 0 Range 19A 10 months

71100 Salary 66,720
24,707

30,064 
29,64971600 Benefits

Department Appeals S t a f f  
Program Budget Analyst III 
1 PFT 0 Range 19A 10 months

71100 Salary 3 3 ,3 6 0
12 ,3 54

4 0 ,0 3 2
1 4 ,8 2 471600 Benefits

2



A p r i l  19/ 1990 F i s c a l  N o te  CSSB431 (FIN)

F Y 9 1  F Y 9 2  -  F Y 9 6

S e c r e t a r y  I
1 PFT @ Ranqe 1 0 B  10 m o n t h s

71100 S a l a r y 1 8 ,9 3 0 2 2 , 7 1 6
71600 B e n e f i t s 8. 683 .JJLdlS.

T O T A L  L I N E  100 1 6 4 ,7 54 1 9 7 , 7 0 4

200
72240 F i el d  T r a v e l 4,000 4,000
72 250 Per D i e m 31.6 0.0. 3j 600

T O T A L  L I N E  2 00 7 ,6 00 7 , 6 0 0

300
73 300 C o m m u n i c a t i o n s 4, 160 4, 160
7 33 2 3 Install 4 n e w  p h o n e s 670
73500 Printing, B i n d i n g 1, 600 1, 600
73 850 Office S p a c e  4 n e w  pos. _ 91.. 600 _9i_6QQ

T O T A L  L I N E  300 1 6 , 0 3 0 15 ,3 60

400
74 200 Office S u p p l i e s 1, 600 1 ,600
74 560 DP S u p p l i e s 1,600 _L_6.Q.Q.

T O T A L  L I N E  400 3 , 2 0 0 3 , 20 0

500
757 90 T e le p ho n es  4 n e w  pos. 720
75 830 3 E n h a n c e d  P C s  w/

P e r i p h e r a l s  @ 6.3 ea 1 8 , 9 0 0
75 830 1 Std PC w / P e r i p h e r a l s 4 ,0 00
76 055 Offi ce furn. 4 n e w  pos. 5 , 20 0
75690 R e p l a c e m e n t  E q u i p m e n t 1.1.500

T O T A L  L I N E  5 0 0 2.8..820 1, 500

G R A N D  T O T A L  $ 2 2 0 , 4 0 4 $ 225,36 4

3



Matffea £§>tate legislature
SENATOR 
SENATOR 
SENATOR 
SENATOR 
SENATOR

S e n a t e  (Committee on 

J )ea lt f j ,  (C tiucation anti S o c i a l  g>erbiccs

M E M O R A N D U M

To: Representative Johnny Ellis, Chairman, House Health,
Education and Social Services Committee.

From: Senator Paul A. Fischer, Chairman, Senate Health,
Education and Social Services Committee.

Re: CS SB 431 (Finance)

Date: April 26, 1990

CS SB 431 (Finance) is legislation that is intended to clarify the 
medicaid rate setting process. Many facilities from around the 
state have expressed concerns over the medicaid rate setting 
process since Executive Order 72 took effect last March.

This bill establishes that a rate set by the department take effect 
only after it is approved in writing by the Commissioner of Health 
and Social Services. Rates set by the department must include a 
statement of the department's findings, a description of the basis 
of the findings, a citation to the regulation supporting the 
findings, and a statement of the decision.

This bill requires the commissioner to also establish time limits 
applicable to the various phases of an administrative appeal.
A time limit of 120 days is required of the department to schedule 
an appeal unless there is a delay for good cause, or at the request 
of the facility. Also, after receiving the recommendation of the 
hearing office, the department is required to render a decision on 
the appeal after 30 days.

If either of these time limits are not met, the department must 
submit a report to the legislature with an explanation of the delay 
and proposed corrective actions by January 20.

This bill is not opposed by the department, and is the product of 
many hours of work by the Senate HESS Committee. I would ask for 
your support for this legislation.

Thank You.

PAUL F ISCHER . Chairman 
JIM DUNCAN. Vice Chairman 
A t ADAMS 
LLOYD JONES 
TIM KELLY

PO  BOX V 
ROOM M 8  

STATE CAPITOL 
(9071465-3762



Sectional Analysis For C8 SB 431 (Finance) 

section 1.
Establishes that a rate set under this section does not 

take effect until it is approved in writing by the commissioner of 
Health and Social Services, or the agency assigned by the 
commissioner to perform this function. Written determinations by 
the department must include a statement of the department's 
findings, and a description of the basis of the findings and 
conclusions, a citation to the regulation supporting the findings 
and conclusions, and a statement of the decision.

Section 2.
The commissioner of Health and Social Services shall 

appoint a technical Advisory Committee to hold hearings on the 
department's rate setting regulations.

Section 3.
Places actions of the department regarding health 

facility payment rates under the provisions of the Administrative 
Procedure Act, except as provided in section 4.

Section 4.
Requires the Commissioner to establish time limits 

applicable to various phases of an administrative appeal.
A hearing appeal described in this section must be

scheduled to occur no more than 120 days after written notice of
rate appeal has been received by the department from a facility 
unless the facility requests a delay or good cause for the delay 
is demonstrated to the satisfaction of the hearing officer.

The commissioner must, within 30 days after receiving a 
recommendation of the hearing officer, either render a decision in 
the case or refer the case to a hearing officer for additional 
findings.

If either time )imit is not met, the commissioner must
report to the legislature and the governor with an explanation of
the length of delay, reasons for the delay and proposed corrective 
action by the following January 20 .

Section 5.
Establishes that the commission shall advise the 

department on policies relating to payment rates for health 
facilities. The commission may also review the department's 
regulations on paymont rates and recommend alternative rate-setting 
system if it determines that the department's system is inadequate.



STATE OF ALASKA
>990 LEGISLATIVE SESSION

BILL VERSION: CSSB431 (F IN )
PUBLISH DATE:_______________________

FISCAL NOTE
REO UESTi

Revision Date:  _________________________________________
T itle: An Act re lc tinq  to  hea lth  fo c ilitv  povm ent

Agency A ffec ted^ 

'BRU:

DHSS
A d m in is t ra te  Services

rates

Sponsor:

R equestor:

Senate HESS C om ponents: M edicoid Rote Advisory C om m iss ion

Senate HESS

E XP E N D ITU R ES/R EVEN U ES. (Thousands o f D o lla rs )

OPERATING FY 91 FY92 FY93 FY94 FY 95 FY 96

PERSONAL SERVICES 

TRAVEL
c o n t r a c t u a l

SUPPLIES 
EQUIPMENT 

LAND it STRUCTURES 
GRANTS. CLAIMS 
MISCELLANEOUS

201 .2 234.1 234.1 234.1 234.1 234.1

9 .0 9 .0 9 .0 9 .0 9 .0 9 .0

20 .2 19.21 19.2 19.2 19.2 19.2
4.0 4 .0 4 .0 4 .0 4 .0 4 .0

36 .6 1 5 J 1.5 1.5 1.5 1.5

TOTAL OPERATING 271 .0 267.8 2 6 7 .8 267 .8 267 .8 26 7 .8

c a p ita l

REVENUE

FUNDINGi (Thcuscnas o f D o llo rs )

GENERn*. f u n d 135.5 133.9 133.9 133.9 133.9 133.9

FEDERAL f u n d s 135.5 133.9 133.9 133.9 133.9 133.9

o t h e r

t o t a l 2 7 1 .0 267 .8 2 6 7 .8 267 .8 26 7 .8 2 6 7 .8

PO SITIONS.

fu ll - time 4 4 4 4 4 4

part- time 1 1 1 1 1 1
temporary

A N A LY S IS ' (A ttccn  o seporo te  p c ;e  if  n e cessa ry )

T h e r e  is no e f f e c t  o n  FY90. S ee a t t a c h e d  analysis for e f f e c t  on FY91 -  FY96.

Preco'cd py. jg;k '.e scn, E««utivc D.rector
D>v>S cm. eacad Rote Advisory Commission

A p p 'c .e a  Py Comnr s jio n e r: ~ > n
A jfn jy  PessHTient of Hf a n r  & S&igt Services

Phone:

Date:

Date:

5 6 2 -> 9 9 6

0 4 / 0 6 / 9 0

±l±bi

O-Strpwt.on (py prepa'er).
LegifJot.ve Finance 
Legsiotue Sponsor 
se:v«t&f

Office c‘ w:"o;e'"*nt ana Ejaget 
imoactec Agfnjv:ei) Poge i o» 3



A p r i l  6 ,  1990 F i s c a l  Note

Facility reimbursement rates for medicaid and general relief 
medical are currently set by use of a consistent methodology. This 
bill will require the department to issue written findings and 
conclusions regarding the rate established by the department for 
each facility. The bill also provides that the Commission may 
review alternative rate setting methodologies and requires the 
Commissioner to appoint a technical advisory committee and to hold 
public hearings regarding rate setting regulations and the 
extablishment of a new rate setting methodology.

The increased demand placed by the requirement of detailed finding 
and the legislative expectation of activity, including comrittee 
meetings and public hearings, to establish a new rate setting 
».vstem will require at least two additional budget analysts. 
Without these positions, the requirements of the bill cannot be met 
without impairing the staff's capacity to meet the present demands 
placed on them, not only regarding rate rate setting, but also to 
fully protect the state's position in our relationship to the 
federal Health Care Financing Administration.

The bill also requires that a hearing concerning appeals of 
disputed rates be conducted within 120 days. Three positions ar . 
required to satisfy this provision: An appeals specialist (Budget
Analyst III), a half-time hearing examiner and a secretary. The 
appeals specialist will answer discovery requests and requests for 
information, participate in depositions, serve as an expert 
witness, and perform other technical analysis. The half-time 
hearing officer is required to conduct the appeals hearing within 
the 120 day deadline. The secretary will provide word processing 
support to the hearings examiners.

SUMMARY of FUNDING REQUIREMENTS SB431

FY91 FY52 - FY96

Line 100
Department Rate Setting Staff 
Program Budget Analysts III 
2 PFT 8 Range 19A 10 months

71600 Benefits
71100 Salary 66,720

24,707
B0,064 
29,649

Department Appeals Staff 
Program Budget Analyst III 
1 PFT {? Range 19A 10 months

71600 Benefits
71100 Salary 3 3 ,3 6 0

1 2 ,3 5 4
4 0 ,0 3 2
1 4 ,8 2 4



>

A p r i l  6 , 1990

Hearing Examiner 
1 PPT @ Range 24A 6 months

71100 Salary 28,122
71600 Benefits 8,314

FY91

Secretary I
1 PFT § Range 10B 10 months

71100 Salary 18,930
71600 Benefits 8,683

TOTAL LINE 100 201,190

Line 200
72240 Field Travel 5,000
72250 Per Diem 4 . 000

TOTAL LINE 200 9,000

Line 300
73300 Communications 5,200
73323 Install 5 new phones 1,000
73500 Printing, Binding 2,000
73850 Office Space 5 new pos. 12.000

TOTAL LINE 300 20,200

Line 400
74200 Office Supplies 2,000
74560 DP Supplies 2.000

TOTAL LINE 400 4,000

Line 500
75790 Telephones 5 new pos. 900
75830 4 Enhanced PCs w/

Peripherals § 6.3 ea 25,200 
75830 1 Std PC w/Peripherals 4,000 
76055 Office furn. 5 new pos. 6,500
75690 Replacement Equipment ________

TOTAL LINE 500 36.600

GRAND TOTAL $270,990

F i s c a l  Note

28,122
8,314

FY92 - FY96

22,716 
. . IQ ,419 
234,140

5.000 
4 , QQQ
9.000

5,200

2 , 0 0 0  
.12, QQQ 
19,200

2,000

4,000

1 .5 0 0  
, ,1,5QQ

$267,840
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S 47.07.070 A l a s k a  S t a t u t e s  S u p p l e m e n t S 47.07.070 S 47.07.071
Sec. 47.07.070. Paym ent to health  facilities. (a> The commission 

shall advise the department on the prospective rate of payment to a 
health facility under this chapter and AS 47.25.120 — 17.25.300 based 
on a fair rate for reasonable costs incurred by the facility. The depart­
ment shall set the rates of payment to a health facility. The depart­
ment shall by regulation list the factors it considers in making its rate 
determinations under this section, after consideration of any recom­
mendations made by the commission.

(b) In determinning a rate of payment to a health facility under this 
section, the department shall consider the proportionate share of the 
facility's financial requirements for patient care for

(1) costs of current operations, including salaries and wages, pur­
chased services, supplies, insurance, leases, depreciation, taxes, inter­
est expense, maintenance and other health facility operating ex­
penses; and

(2) education, research, and appropriate capital development.
(c) In determining a rate of payment to a health facility under this 

section, the department may consider whether the rate of utilization 
of the facility has been reduced because of improvident or careless 
development of the facility.

(d i In determining a rate of payment to a health facility under this 
section, the department shall consider the appropriation limit set by 
the legislature for the department's programs under this chapter and 
under AS 47.25.120 — 47.25.300, and available federal revenue.

(e) When an actual rate paid by the department is reviewed at the 
end of the year for which the approved rate was established and the 
review is conducted to determine whether the actual rate paid was in 
conformance with the approved rate under this section, all or part of 
an adjustment for year-end conformance may be waived for the facil­
ity if the facility provides proof of manifest injustice resulting from 
application of the adjustment for year-end conformance. When the 
adjustment for year-end conformance of the base year is waived, in 
whole or part, for a facility under this subsection, the umount waived 
may not be included as part of the base upon which the prospective 
rate is determined if the nonconformity affects both costs and charges. 
When the adjustment for year-end conformance of the base year is 
waived, in whole or part, for a facility under this subseclion, the 
amount waived shall be included as p an  of the base upon which the 
prospective rate is determined if the nonconformity affects only 
charges. (§ 1 ch 182 SLA 1972; am § 3 ch 95 SLA 19S3: am § 7 ch 105 
SLA 1986; am § 1 ch 9 SLA 1989; am E.O. No. 72 § 4 (19890

E ffect o f Amendment*. — The 1986 
amendm ent added subjection td>

The first 1989 am endm ent, effective 
March 31. 1989. added subsection te> 

The second 1989 am endm ent, effective

Murch 1, 1989, substitu ted  ''departm ent" 
for "commission” when- the word appears 
throuphout the section; and In subsection 
lai, substitu ted  "advise the departm ent on 
the prospective" for "determ ine prospec-

90
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§ 47.07.071 W e l f a r e ,  S o c i a l  S e r v i c e s  &  I n s t i t u t i o n s  S 47.07.073
lively the" in the first sentence, added the 
present second sentence, und added “after 
consideration of nnv recommendations 
made by the commission" a t the end of the 
present third sentence.

E d ito r 's  n o te s—  Section 2, ch. 9, SLA 
1989. provides: “TRANSITIONAL PRO­
VISION. lai For the services provided on 
o r  after January  1,1989, an approved pro­
spective paym ent ra te  determ ined for u 
facility for fiscal yeur 1989, based on u 
conformance review of th a t facility's rate 
for fiscal year 1987 shall be recalculated 
as if the provisions of AS 47.07.070iei, as 
enacted by sec. 1 of th is Act, were in effect 
at the tim e of the determ ination of the 
prospective paym ent ra te  in  effect for the 
period. If the application of this section 
results in a higher prospective payment 
rate for a health facility th an  th a t which 
had previously been calculated for the fa­

cility. the difference shall be promptly re ­
m itted to the healit. facility. If the appli­
cation of th is section result.-, in a lower 
prospective paym ent ra te  for n health fa­
cility for fiscal year 1989 than  had previ­
ously been calculated for the facility, Hus 
section may not be applied to decrease a 
ra te  to a facility for fiscal year 1989 for 
any part of year-end conformance waived 

ibi In this section, “conformance re ­
view" means ihe review undertaken a lte r 
the end of the year for which a facility's 
approved ra te  has been set to determ ine 
w hether actual paym ents mude to a 
health  facility under AS 47.07 und AS 
47.25.120— 17.25.300 conformed to the 
paym ent rate approved for that health  fa­
cility under AS 47.07 and to determ ine 
w hether the prospective paym ent ra te  for 
th a t facility should be adjusted for the 
next ra te-se tting  year."

Sec. 47.07.071. R eports  by health  facilities. Not later th in  120 
days after the end of each fiscal year of a health facility, the facility 
shall submit to the department a report on the facility's financial 
performance during the fiscal year. (§ 4 ch 95 SLA 1983; am E.O. No. 
72 § 5 (1989))

Effect o f  am en d m en ts . — The 1989 
amendment, effective March t. 1989. sub­
stituted "departm ent" for "commission."

Sec. 47.07.072. R epo rt by the dep artm en t. Not later than Sep­
tember 30 of each year, the department shall submit to the governor a 
report on the prospective payments made under this chapter during 
the current fiscal year and an estimate of the prospective payments 
that will be made during the remainder of the current fiscal year and 
the next fiscal year. The report shall state the assumptions that art- 
used us a basis for the estimates. <§ 4 ch 95 SLA 1983; am E.O. No. 72 
§ 6 (1989))

E ffect o f  am endm ent* . — The 1989 Mituted "departm ent" for "commiasiun' in 
amendment, effective March 1. 1989, sub- th e  first sentence.

Sec. 47.07.073. Uniform  accounting , budgeting , und financial 
reporting , (a) The department by regulation shall require a uniform 
system of accounting, budgeting, and financial reporting for health 
facilities receiving prospective payments under this chapter. The reg­
ulations shall provide for reporting revenues, expenses, assets, liabili­
ties, and units of service. The department shall specify the date the 
system becomes effective for each health facility.
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ft -17.07.075 A l a s k a  S t a t u t e s  S u p p l e m e n t § 47.07.110 § 47.07
(b) In udopt.ng regulations under this section, the department shall 

consider
1 11 accounting, budgeting, and financial reporting procedures used 

by health facilities;
(2> variations among health facilities in the types of health care 

services provided by health facilities;
(3) the size and organizational structure of health facilities;
(4) the methods used by health facilities to obtain payments;
(5) other factors the 'epartm ent considers relevant; and
(6) the recommendations of the commission.
(c> The department may waive or modify a requirement for account­

ing. budgeting, or financial reporting for a health facility if waiver or 
modification is

(1) necessary to avoid excessive costs to the facility; and
(2) consistent with the policies of this chapter.
(d) Notwithstanding other provisions of this section, the depart­

ment may, by regulation, modify the system of accounting, budgeting, 
and financial reporting required under this section for a health facil­
ity having fewer than 25 acute care beds in order to reduce the operat­
ing costs of that facility. (§ 4 ch 95 SLA 1983; am E.O. No. 72 § 7 
(1989))

E ffect o f am en d m e n ts . — The 1989 
am endm ent, effective M arch 1. 1989. sub- 
stitutcd "departm ent" for "commission"

throughout the section and added p ara­
graph <b)(6). m aking related gram m atical 
changes.

Sec. 47.07.075. A pplication o f adm in is tra tive  p ro ced u re  act. 
Actions of the department regarding health facility payment rates 
under this chapter and AS 47.25.120 — 47.25.300 are subject to the 
provisions of the Administrative Procedure Act (AS 44.62). (§ 4 ch 95 
SLA 1983; am E.O. No. 72 § 8 (1989))

E ffect o f  a m en d m en ts . — The 1989 
am endm ent, effective March 1. 1989. sub­
stitu ted  "departm ent regarding health  fa­

cility  paym ent rates under th is  chapter" 
for "commission under AS 47.07."

Sec. 47.07.110. M edicaid ra te  adv iso ry  com m ission e s tab ­
lished. The Medicaid Rate Advisory Commission is established in the 
Department of Health and Social Services. <§ 6 ch 95 SLA 1983; am 
E.O. No. 72 $ 9 (1989))

E ffect o f  A m endm ents. — The 1989 
am endm ent, effective March 1. 1989. in ­
serted "Advisory."
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§ 47.07.180 W e l f a r e ,  S o c i a l  S e r v i c e s  &  I n s t i t u t i o n s  § 47.07.190

Sec. 47.07.180. D uties. <ul The commission shall review proposed 
payment rates of health facilities and advise the department on pay­
ment rates for heullh facilities under this chapter and AS 47.25.120 —
47.25.300.

<b) The commission shall advise the department on the state plan 
as it relutes to heulth facilities.

(c) When the departm ent enters into a substantially revised state 
plan under AS 47.07 040, and when, as part of the revised state plan, 
the department adopts regulations tha t substantially change the 
methods used or the factors considered in determining the prospective 
payment rates, the commission may, a t its discretion, recommend that 
the department redetermine the prospective payment rates for all 
facilities from the effective date of the new regulations forward. Each 
redetermined rate will be effective from the date of the departm ent’s 
new order as to each facility.

id) By March 1 of each year, the departm ent shall develop for the 
fiscal year starting the next July 1 an annual estimate of medical 
assistance program expenditures in health facilities under the juris­
diction of the departm ent under this chapter and AS 47.25.120 —
47.25.300. The estim ate shall consider anticipated utilization and pay­
ment rates for each facility. The methodology used by the department 
*o de»elop the estim ate shall be consistent with the regulations gov­
erning the departm ent’s rate-setting process. (§ 6 ch 95 SLA 1983; am 
§ 8 ch 105 SLA 1986; am E.O. No. 72 § 10 0989))

E ffect o f  a m e n d m e n ts . — The 1986 
amendm ent rewrote ih is section.

The 1989 am endm ent, effective March
1. 1989, substitu ted  "departm ent" or "de­
partm ent's" for "commission" or "commis­
sion's" throughout the section; in subsec­
tion ia), deleted "and m ay review budgets" 
following "rates" and substitu ted  "advise 
the departm ent on" for "establish"; in sub­
section tbt, substitu ted  "advise" for "con­
sult with" und deleted a second sentence

which prohibited th e  commission from 
changing th e  un it of paym ent w ithout 
w ritten  consent of the departm ent; in sub­
section (cl, inserted "recommend tha t the 
departm ent" and made a stylistic change 
in  th e  first sentence; and. in  subsection 
(dl, substitu ted  "departm ent under th is 
ch ap te r and AS 47.25.120 — 47.25.300" 
for "commission" a t the end of the first 
sentence.

Sec. 47.07.190. E m ploym ent of personnel. The departmen, may 
employ and dote, .nine the salary of an executive director, who shall 
provide stafT assistance to the commission. With the approval of the 
department, the executive director may select and employ additional 
stafT. The commission shall be assisted by the officers or personnel of 
the department as the commissioner of health and social services di­
rects. The executive director of the commission is in the exempt ser­
vice under AS 39.25. (§ 6 ch 95 SLA 1983; am E.O. No. 72 S 111 1989))
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Fairbanks Memorial Hospital
1650 Cowles Street 
Fairbanks AK 99701 
(907)452-8181 FAX (907) 452-5776

March 7, 1990

Senator Paul Fischer 
P O Box V (MS 3100)
Juneau, Alaska 99811

Dear Senator Fischer:

Please take time from your busy schedule to consider some important health bills 
pending before the State Senate. Your help is needed.

SB 326 ■ SUPPORT

SB 431 - SUPPORT 

SB 319 - SUPPORT -

SP 451 - SUPPORT -

Provides grants to assist communities or regions within state 
to maximize use of their health dollar.

Substance abuse, mental health, and fetal alcohol syndrome 
programs would greatly benefit natives in Fairbanks and the 
northern region if such a grant could be provided.

Clarifies Medicaid Rate Setting Process for hospitals and 
nursing homes.

Authorizes general obligation bonds for construction for 
hospitals in Ketchikan, Seward, and Kodiak, plus help for 
Unalaska, Juneau, and Kenai.

Major tort reform bill with provision to correct negative 
State Supreme Court decision (Jackson v. Power).

SB 304 - SUPPORT - Creates state subsidized insurance pool for the uninsurable.

If you have any questions, please call me or in Juneau call Harlan Knudson, the 
Health Association president, at 586-1790, or Jerry Reinwand at 586-8966.

Sincerely,

/  . _______

James H. Ginge-ich 
Administrator

JHG/js

Leaved bv Lutheran Health Svvtemv, Far^o, North Dakota



attorney as the hearing officer. She continued to explain 
the process.

Commissioner Munson said that during the first year that 
she was commissioner the commission and commission staff 
asked that a hearing officer be hired to w o r k  in the 
department in order that the hearing process could be 
speeded up because private counseling is too slow and they 
didn't know enough about the cases. 3he said the 
commission did the hiring in that instance. She continued 
to explain how the person was chosen. Commissioner Munson 
said whoever the hearing officer was and is now makes the 
rate decisions. If it is appealed, it goes to the hearing 
officer.

Senator Kelly asked how long the hearing officer has been 
employed full-time. Commissioner Mun s o n  said it has been 
about a year. She noted she signs the hearing officer's 
evaluation which was a glowing positive evaluation.

An unidentified speaker said there are twenty-six appeals 
which are currently outstanding. Commissioner Munson added 
that approximately 1/3 of the appeals have a pending 
request.

Senator Fischer asked who prioritizes the cases. Mr. 
Nielson said the hearing officer prioritizes the the cases.

Senator Kelly asked the commissioner if she keeps track of 
what the hearing officer is working on. Commissioner 
Munson said she regularly receives a report of the pending 
appeals. She noted she has allowed him a lot of latitude.

Senator Fischer said he would like an average number of the 
cases that have been appealed this year. Senator Jones 
asked w h a t  the liability would be if the appeals came down 
on the side of the facility. Commissioner Munson said 
there was 14 appeals in 1989. She referred to Senator 
Jones' question and said apparently no one has axled it up. 
Mr. Campbell said his appeal amounts to $344 thousand.

Senator Jones asked what the percentage of wins were for 
the facilities. Mr. Campbell said his impression is that 
in the early years there was a fair amount of give and 
take. An analysis can be obtained from the Rate 
Commission. After the fist couple of years there were 
rapid changes of regulation. Every time there was a new 
ceiling from the state budgeting factor, there was a new 
set of regulations.

TAPE 2, SIDE 2

Commissioner Munson discussed one of the cases that had 
come back from the hearing officer and noted she had

Sena te  HESS -  18 - November 1 , 1989



o p t e d  his decision. She said she stands by the decision 
the cases she remanded.

commissioner Munson explained that when Mr. Nielson makes a 
decision on a administrative appeal, it goes to the hearing 
officer. Mr. Nielson and an attorney general present their 
side. The facility then presents their side. The hearing 
officer then makes a legal decision on the kinds of issues. 
He prepares a w r i tten decision. The point where facilities 
no longer have input is after it leaves the hearing 
officer's desk. She explained that in September, she 
remanded three cases which had identical issues with the 
same instructions. Those are now pending further fact 
finding if the facilities request it. She said she is not 
aware of any cases where the commission didn't accept the 
h ear i n g  officer's decision as written. There was continued 
d iscussion regarding the process of appeals. Commissioner 
M u n s c n  said she wo u l d  forward to Senator Kelly, Jones, and 
Fischer, a copy of in.tructions on remand decisions.

Emmit Wilson, Humana Hospital, asked Commissioner Munson 
h o w  m a y  decisions have been made under her regime. 
Commissioner Munson said she believes it it six. One was 
adopted and four had identical legal issues which were 
remanded. She said she has been told that there is one 
m o r e  on the way to h e r  desk.

Senator Kelly asked h o w  she came to the decision to remand 
the four cases. Commissioner Munson said she read the
decisions very closely and was alarmed and concerned about
the outcome. She said the state had the burden of proof 
even in approving the need for a rate to be reduced or held 
at a certain level. Commissioner Munson said in the past, 
the commission had violated its own regulation that at the 
point at which it chooses to come into compliance and 
recognizes that problem, the burden of proving that you 
should act somehow otherwise should remain on the appealing 
part, not on the state. She noted there has been six 
decisions since March and she received the first of them in 
April. The rate of reporting out a decision has increased.

Senator Jones asked how much it costs facilities to keep up 
w i t h  Medicaid appeals. He said he is sure they charge the 
users for it. Mr. Stokes referred to SB 166 and said they 
had in excess of $15 thousand in airline tickets. He said 
the appeals process is expensive not only to the facilities 
but to the state. Commissioner Munson said those costs are
built in that derive the Medicaid rate. The costs of
preparing rates and coming to hearings are built into the 
base of the rate, win or loose. There is talk at the 
federal level of not permitting the state to include the 
match, that which is us^d to sue the Federal Government.
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udson noted he would like to give Commissioner Munson 
. c of credit. During the last year there has been a 

-j.a of situations where they felt that the long-term 
facilities were in serious jeopardy and the 

commissioner had mat with the board after midnight. He 
said he would like the committee to revisit this issue when 
session convenes.

Mr. Emmit Wilson said there were six appeals and four of 
them were remanded, one was still on her desk, so there has 
been one conclusion. Commissioner Munson said there has 
been two conclusions and one of them was to remand four 
cases.

Mr. Stokes said there are two major of acute care hospitals 
in the State of Alaska and both are located in Anchorage 
and they service the whole state. The reason they are in 
Anchorage is because of the medivac system and both 
hospitals have in excess of 360 positions which include 
nero surgeons, etc. He referred to the patients and said 
sometimes it takes six months or more to put them back 
together so they can have a quality of life. He said there 
are going to be patients with fees in excess of $50 
thousand where the other facilities will never have those 
except in some cases where the patients may have cancer.

Dennis Murray, Heritage Place Nursing Home, said there has 
been a lot of talk about costs. He said the costs are 
really people. Every administrator's budget is the people 
that it takes to provide health s e r v Jces. The health care 
facilities is one of the larges- employers in the 
communities. Mr. Murray said a decision has been made that 
there is four classes of providers and the system has 
created rates based upon inadequate decisions. He said 
when it comes to the legislature they give a budgetary item 
which says "medicaid." He said it is so hard to unbundle 
that to figure out who these people are. He continued to 
discuss expenditures of facilities.

Commissioner Munson said issues have been raised and she 
would report back on them. She continued to give her 
closing statement [PARTS OF THIS TESTIMONY WAS 
I NDISCER N I B L E ] .

Mr. Murray said what if it boils down to the Federal 
Government deciding what they believe, under Medicare, is 
reasonable and that upper limit for his facility is $92 per 
day for routine services which includes the nurses, nurse 
assistants, secretaries, dietary people, social workers, 
etc. Mr. Murray said they have given Alaska an adjustment 
of 58 percent to get to the $92. The Federal Government 
and Medicare considers it a 50 percent differential between 
the State of California and Alaska in wages. He continued 
to discuss the wages of people in Alaska.
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healbh
O f ”' O l O O K O  Seward St., Juneau, Alaska 99801 • (907) 586-1790

F A X  (907) 463-3573

REPRESENTING ACUTE. LONG TERM AND OUTPATIENT FACILITIES

Ch«lrm*n ot tho Board 
C. Keith Cempbeil 
Seward General Hoepltal

Chairman-Elect 
Ed Malewskl
Suva Community Hospital

tmmeclate Past Chairman 
Jim-Glngerich 
Fairbanks Memorial 
Hospital

Secretary ̂ Treasurer 
Slater Dona Taylor 
Providence Hospital 
Arcfiorage

Alternate Delegate lo the 
American Hospital Assoc. 

Ed Zelna
Cordova Commur ty 
Hospital

Delegate to the Ameiican 
Health Cs(e Association 

Tom Boling
Our Lady ot Coqipasslon 
Cave Center 

Anchorage

Alternate Oelegate to the 
American Health Cart 

Mark Bertllrud 
Denali Center 
Fairbanks

Delegate to the Health, «m 
Forum 

John Vowell
Wrangell General Hospital

Delegate 10 Congress of 
Hospital '  utteea 

Jan Trettner
Seward General Hospital

Government Institutions 
Respresentallve 

Frank Sutton 
Mt. Edgecumbe Hospital 
Sitka

Outpatient Facilities 
Representative 

John J. Conway 
Veterans Administration 
Anchorage

Prta dent/CEO 
Harlan R. Knudson

A p r i l  23, 1990

Re pr e s e n t a t i v e  J o h n n y  E l l i s  
Cha irman
House Co mmit te e on Health,

Ed uc a ti o n and S o c i a l  S e r v i c e s  
L eg i sl a t i v e  B u i l d i n g  
Juneau, A la sk a  99811

RE: S B  431, M e d i c a i d  R a t e  S e t t i n g  Process

Dear Johnny:

This is to as k y o u  to s ch e d u l e  CS SB  431, a m e n d m e n t s  to 
the Me d ic a i d  R a t e  S e t t i n g  Process, for h e a r i n g  b e f or e  the 
H ou se  HE SS  Com mi t t ee ,  p e n d i n g  referral.

C SS B  431, p a s s e a  the S e n a t e  today, but has been held 
for re conside ra ti on. T he  bill should r e ac h  y o u r  c o m m it t ee  
within the nex t few days. Ou r go a l is to m e e t  the  fi v e- d ay  
"notice of c o n s i de r at i on ".

E n c l o s e d  is a s u m m a r y  of the bill. T h e  intent is to 
clear up c o n f u s io n c r ea t ed  by the en ac tm en t of  E x e c u t i v e  
O rd e r #72. T h e r e  is a r e a s o n a b l e  fiscal n o t e  on the bill.

T h e  De par tm e nt  testi fi ed  be fo re the S e n a t e  F i n a n c e  
C om mi ttee that it was not op posed to this le gi s la ti on.

Ho sp i ta l s and n u r s i n g  ho mes c o n s id e r this to be a very 
im portant bill, t ho u gh  its' over  all impact on the D e pa rt m en t  
will be minor.

Yo ur  s c h e d u l i n g  and su p po r t for the bill is needed.

Sincerely,

A n  Knudson

CC: Repre se nt at i ve s:  M a r k  Boyer, Peter Goll,
Max Gruenberg, G e o r g e  Jack o, 
Cheri Davi3, Walt er  Fu rn a ce .
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HEALTH ASSOCIATION OF ALASKA

STATEMENT OF SUPTORT 
CSSB 431 - Amendments Medicaid Fate Setting Process

April 19, 1990

SB 431, amending the Medicaid rate setting process for health facilities 
was introduced by the Senate HESS Committee. This, following public hearings 
on the implementation of Executive Order #72 (Effective March 11, 1989). 
That order transferred the rate and regulating authority of the Medicaid Rate 
Commission to the Department of Health & Social Services, and placed the 
Commission in an advisory capacity to the Department.

The Purpose of SB 431 is to clarify "confusion," created by the 
implementation of Executive Or d e r  #72.

The Finance Subcommittee bill will:

1. Establish that the Medicaid Rate Advisory Committee will hold 
public hearings on health facility Medicaid rates. A hearing may 
be waived by the Department if a facility is applying for new rates 
under "exceptional relief" regulations. Page 1, Section 1, Line 
13.

2. Writes into law that the Department will set the Medicaid rate for 
health facilities, and that a written determination of the rate set 
must include a written statement of the Department's findings. 
Page 1, Section 1, Line 20.

3. Directs the Commissioner to appoint technical advisory committees 
and hold public hearings on the Department's rate setting 
regulations, methodology, and alternative payment systems.
Page 2, Section 2, Line 1.

4. Requires that a hearing for an appeal must be scheduled within 120 
days after written notice is received by the Department. The 
Department, after showing good cause, and with the approval of the 
hearing officer, may request a delay in scheduling the hearing. 
Page 2, Section 4, Line 19.

5. Requires the Commissioner to render a decision on appeals within 30 
days. Page 2, Section 4, Line 24.

6. Requires the Commissioner to report noncompliance of meeting appeal 
deadlines to the Governor. Page 2, Section 4, Line 28.

7. Authorizes Advisory Commission to review the Department's 
regulations and recommend alternative payment systems. Page 3, 
Section 5, Line 9.

FOR MORE INFORMATION CONTACT:
Harlan Knudson - 586-1790 Health Association of Alaska 
Jerry Roinwand - 586-896.*
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HEALTH ASSOCIATION OF ALASKA

STATEMENT OF SUPPORT 
CSSB 431 - Amendments Medicaid Rate Setting Process

April 19, 1990

SB 431, amending the Medicaid rate setting process for health facilities 
was introduced by the Senate HESS Committee. This, following public hearings 
on the implementation of Executive Order #72 (Effective March 11 1989).
That order transferred the rate and regulating authority of the Medicaid Rate 
Commission to the Department of Health & Social Services, and placed the 
Commission in an advisory capacity to the Department.

The Purpose of SB 431 is to clarify "confusion," created by the 
implementation of Executive Order #72.

The Finance Subcommittee bill will:

1. Establish that the Medicaid Rate Advisr / Committee will hold 
public hearings on health facility Medicaid rates. A hearing may 
be waived by the Department if a facility is applying for new rates 
under "exceptional relief" regulations. Page 1, Section 1, Line 
13.

2. Writes into law that the Department will set the Medicaid rate for 
health facilities, and that a written determination of the rate set 
must include a written statement of the Department's findings. 
Page 1, Section 1, Line 20.

3. Directs the Commissioner to appoint technical advisory committees 
and hold public hearings on the Department's rate setting 
regulations, methodology, and alternative payment systems.
Page 2, Section 2, Line 1.

4. Requires that a hearing for an appeal must be scheduled within 120 
days after written notice is received by the Department. The 
Department, after showing good cause, and with the approval of the 
hearing officer, may request a delay in scheduling the hearing. 
Page 2, Section 4, Line 19.

5. Requires the Commissioner to render a decision on appeals within 30 
days. Page 2, Section 4, Line 24.

6. Requires the Commissioner to report noncompliance of meeting appeal 
deadlines to the Governor. Page 2, Section 4, Line 28.

7. Authorizes Advisory Commission to review the Department's 
regulations and recommend alternative payment systems. Page 3, 
Section 5, Line 9.

t

FOR MORE INFORMATION CONTACT:
Harlan Knudson - 586-1790 Health Association of Alaska 
Jerry Reinwand - 586-8966
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HOUSE COMMITTEE REPORT
( 7 )
Date Referred: April 28, 1990

Tate of Committee Action: 5*f  j *10

FURTHER REFERRALS:

The HESS Committee considered: 

CS SB NO. 445 (HESS)

C55B_44.5.mESSi

SUBSIDIZED GUARDIANSHIPS

"An Act relating to subsidized adoption and guardianship; and providing 
for an effective date."

RECOMMENDATIONS:X
X

be replaced with //C5~ C'S'SP)
(V ] the same title 
f ] a new title

have attached amendment(s) 

do pass 

do not pass 

no recommendation 

individual recommendations 

additional referral to the Committee

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):
(Dept)

[ ] fiscal impact______________

letter of intent

APPROVES PREVIOUS:

[ ) fiscal note(s)

(Date/Dept)

[ ] zero fiscal note 

[ ] zero with analysis

5NING po PASS:

( \ ] zjero fiscal note(s) ?//d/?o/ 
t ) zero fn/analysis ______________________

SIGNING:
(Check approo. column!

_  _0ao<}

6 tois.)y.u



REQUEST:
FISCAL NOTE CS SB 445 (HESS)

3/13/90_________

Revision Dale:_______________ _____________
Tide: An Act r e l a t i n g  to S u b s i d i z ed 
G u a r d i a n s h i p  . . .

Sponsor: Huies C o m mittee "
Requestor: governor

Agency Affected: Health & Social S e r v ices 

B R U : _________________________________

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
supplies
EQUIPMENT 
LAND A STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0- - 0 - - 0 - - 0 - - 0 -

CAPITAL -0- -0-
__________r.flr - -n- -n_ -n-

RE VENUE - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL - u - - 0 - - u - - u - - 0 - - u -
PO SITIO N S:

FULUTIME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - 0 - - n -
- 0 - _ n _ - 0 - - 0 -
- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS : (Artach a separate page if necessary)

FY 90 fiscal impact is "0."

_ .. Rus s Webb, D i r e c t o r
r**roedby: ______________ '------------------
Division: F a m i l y  and Y o u t h  Services

s'A
. .. - viy. M y r a ^ .  .Munson

. j u e l a l  a u r v i c o s "

Distnbubon (byprep a r e ) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of M.vugcmeru and Budget 
Impoaed Agcncy(ies)

Changes in cs SB 445 (hess )
have no fiscal impact. This
fiscal note is appropriate.
Projections of no fiscal impact
would continue through 1996.

Do M  - s - m ts-f

-------------  465-3170

  D a m : ---------------------

Dale ? L L l

page of
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S  T  A T  15 <) r  A  L A  H K  A
crncc or the governor 

•J II N K A D

February 7, 1990

The Honorable Tim Kelly 
President of the Senate 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill relating to the 
establishment of a subsidized guardianship program for 
hard-to-place children who are in the custody of the 
Department of Health and Social Services. T’is bill 
addresses one facet of permanency planning for foster 
children.

The purpose of this proposed legislation is to provide the 
Department of Health and Social Services with another tool 
to assist children who require long-term foster placement. 
Many times it is not possible, or not in the child's best 
interest, to free the child for adoption. Many foster 
parents who have had a child placed with them on a 
long-term basis might not wish to adopt the child but are 
willing to take on legal responsibility beyond foster 
parenthood for the footer child growing up in their home. 
However, if assuming guardianship would mean that the state 
will release the child from state custody and leave the 
foster parents without needed financial resources to 
providd' for the child, foster parents might reasonably be 
reluctant to become a hard-to-place child's legal guardian. 
This proposed legislation will allow the state to continue 
to subsidize the child's care even though the state no 
longer has legal custody of the child.

The bill would amend AS 25.23.200, which currently provides 
that foster parents who are caring for a hard-to-place 
child and who have applied to adopt the child and receive a 
subsidy for the care and support of the child, must be 
evaluated as to their suitability as adoptive parents. The 
amendment to AS 25.23.200 would require that persons who 
are caring for a hard-to-place child and who wish to be 
appointed the child's guard ian and receive a subsidy, 
would, in the same manner, be evaluated as to their 
suitability as guardians.



The H ono rab le  Tim K e l l y Tage 2

Under existing AS 25.23.210, the amount and duration of a 
monthly subsidy for a hard-to-place child is left to the 
discretion of the commissioner of the Department of Health 
and Social Services, but cannot exceed the existing rate 
being paid by the department for foster care.

Section 2 of the bill amends AS 25.23. 220 to require that 
when a guardianship with subsidy has been ordered by the 
court and the court has released the child from the state's 
legal custody, the guardian will be independent of the 
department except for an annual evaluation by the 
department of the need for continued subsidy and the amount 
of the subsidy.

Sections 3 and 4 of the bill amend the definitions in 
AS 25.23.240(5) and (7), respectively, to add a reference 
to guardianships.

The subsidy program proposed in this bill recognizes that 
not only subsidized adoption but. subsidized guardianship 
will be of benefit to the children ]of our state who are not 
able to grow up in their birth fami/lies

S i n c e r e l y J fj

Steve Cowper 
Governor
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O r i g i n a l  spo nsor(s): R u l e s / G o v e r n o r

IN T H E  S E N A T E

HOUSE CS F O R  CS FOR S E N A T E  B I L L  NO. 445 ( )

IN THE L E G I S L A T U R E  OF T H E  S T AT E  O F  ALAS K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

A  B I L L

F o r  an A ct  entitled: "An Act r e l a t i n g  to s u b s i d i z e d  adopti on  and g u a r d i a n­

ship. "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 13.26 is am en de d  by a d d i n g  a n e w  section to read:

Sec. 13.26.062. S U B S I D I Z E D  G U A R D I A N S H I P ;  PROCEDURE. P r o c e d u r e s  

r e l a t i n g  to s ub si d i z e d  g u a r d i a n s h i p s  for h a r d -t o -p l ac e c h i l d r e n  are 

g o v e r n e d  by AS 25.23 .2 00  - 25. 23 . 2 40 .

* Sec. 2. AS 2 5 .2 3. 200 is a m e nd e d to read:

Sec. 25.23.200. I NV E ST IG ATION. P e r so ns  who are c a r i n g  for a 

h a r d - t o - p l a c e  child on a f o st er  p a r e n t  b a s is  and w ho  have a p p l i e d  to 

a d o p t  the h a rd - t o - p l a c e  child and to r e c e i v e  payments for the care and 

s u p p or t  of the h a r d - t o - p l a c e  c h i l d  shall be e va lu ated as to their 

s u i t a b i l i t y  as adop ti ve parents by m e a n s  of an adoptive h o m e  study. 

P e r s o n s  w h o  are caring for a h a r d - t o - p l a c e  child in the s t a t e ' s  c u s­

tody and who wi s h  to be a p p o i n t e d  legal g u a r di a ns  of the c h i l d  u nd e r

AS 13.26.045, and to receive p a y m e n t s  for the care and s u p p or t  of the

child, shall be ev a lu at ed as to their su it a b i l i t y  as g u a r d i a n s  by 

m e a n s  of a g u a r d i a n s h i p  study. A  (THIS) home study or g u a r d i a n s h i p  

s tu d y shall be made by the c o m m i s s i o n e r ' s  adop ti on staff or on the 

c o m m i s s i o n e r ' s  behalf by an a u t h o r i z e d  ag en cy  or i ndividu al  that 

(WHICH) provides adop ti on services.

* Sec. 3. AS 25.23.220 is am ended to read:

Sec. 25.23.220. AN NU AL R E E V A L U A T I O N .  After an a d o p t i o n  with

s u b s i d y  is final or a g u a r d i a n s h i p  w i t h  subsidy has been o r d e r e d  by

-1- HCS CSSB 445( )

WORK DRAFT WORK DRAFT WORK DRAFT



W O R K  D R A F T  WO R K D RA FT W O R K  DR A FT

the court and the court has re le ased the child f r o m  the stat e' s legal 

c u s t o d y , the f am i ly  is independent of the d e p a r t m e n t  ex ce pt  for an 

ann ual ev al u at i on  b y  the de par tment of the nee d for c o n t i n u e d  su bsidy 

and the amount of the subsidy.

* Sec. 4. AS 2 5. 2 3.240( 5)  is am ended to read:

(5) " c o u r t"  m e a n s  the s u p er i or  court o f  this state, and, 

w h e n  the context r e q u i re s , the court of a n o t h e r  state e m p o w e r e d  to 

grant petitions for a d o p t i o n  or g u a r d i a n s h i p  or to t e rm in ate p arental 

r i g h t s ;

* Sec. 5. AS 2 5 .2 3 .2 40 (7 ) is amended to rend:

(7) " h a r d - t o - p l a c e  child" mean s a m i n o r  w h o  is not likely 

to be ado pt ed  or to o b t a i n  a g uardi an  b y  rea so n  of p h y s i c a l  or m e n t a l  

di sability, em ot ional disturbance, r e c o g n i z e d  h i g h  r i s k  of p h y s i ca l  or 

m e n t a l  disease, age, m e m b e r s h i p  in a s i b li n g group, racial or ethnic 

factors, or any c o m b i n a t i o n  of these conditions;

* Sec. 6. AS 4 7 . 10.230(d) is amended to read:

(d) In a d d i t i o n  to money [FUNDS] pai d for the m a i n t e n a n c e  of 

foster children u n d e r  (b) of this section, the d e p a r t m e n t

(1) shall p a y  the costs of cari ng  for p h y s i c a l l y  or m e n­

tally ha n di c a p p e d  f o st e r children, in c ludin g the a dd i ti o na l  c o st s  of 

me d ic a l care, h a b i l i t a t i v e  and r e h a b i l i t a t i v e  treatment, se rv ic es and 

eq uipmen t,  special c l othin g,  and the indirec t c o s t s  of medic al  care, 

i n c l ud i ng  child car e and t ra n sp or ta tion expenses; [AND]

(2) m a y  p a y  for respite care; in this p a r a g r ap h  " r e s p i t e  

ca re " m e an s child care for the purpose of p r o v i d i n g

(A) t e m p o r a r y  relief frcm the s t r e s se s  of cari ng  for a 

foster child w h o  has a physical or mental d i s a b i l i t y  or a p h y s­

ical or menta l impairment; in this s u b p a r a g r a p h

(i) " p h y s i c a l  or m e n t a l  d i s a b i l i t y "  h a s  the
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m e a n i n g  g i v e n  in AS 1 8 . 8 0 . 3 0 0 ( 1 2 ) ( A ) , ( B ) , an d  ( D ) ; and

(ii) "physical or m e n t a l  i m p ai rm e nt "  has the

m e a n i n g  g i v e n  in AS 18.80.300; and

(B) p r o t e c t i o n  for the c hi ld  w h e n  the f oster p a re nt  is

(i) away fr om  the hom e b e c a u s e  of an emergency 

and o t he r  ca re  is not a v a i l a b l e  for th e  child; or

(ii) on  v a c a t i o n  and the child, b e c a u s e  of age or 

infirmity, cann o t be p l a c e d  in any o t h e r  type of temporary 

care f a c i l i t y ; and

(3) m a y  p a y  a s u bsidized g u a r d i a n s h i p  p a y m e n t  under AS 25.-

23.210 w h e n  a f o s t e r  ch ild's foster p a r e n t s  or o t h e r  pers on s approved 

bv the d ep a rt m e n t  b e c o m e  c o u r t - a p p o i n t e d  legal g u a r d i a n s  of the c h i l d .

-3- HCS CSSP i45( )
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O r i g i n a l  sponsor(s): R u l e s / G o v e r n o r
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IN T H E  SENATE

HOUSE CS F OR  CS F O R  S E N A T E  B I L L  NO. 445 ( )

IN THE L E G I S L A T U R E  O F  T HE  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

A  BI LL

F o r  an  Act entitled: "An A c t  r e l a t i n g  to s u b s i d i z e d  a d o p t i o n  a n d  g u a r d i a n­

ship ."

BE IT  E N A CT E D BY T HE  L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c ti on  1. A S  13.26 is a m e n d e d  by a d d i n g  a n e w  sectio n to read:

Sec. 13.26.062. S U B S I D I Z E D  G U A R D I A N S H I P ;  PROCEDURE. Pr o ce d u r e s  

r e l a t i n g  to s u bs i di z ed  g u a r d i a n s h i p s  for ha r d- t o - p l a c e  c h i l d r e n  are 

g o v e r n e d  by AS  2 5 . 2 3 . 20 0  - 25.23.240.

* Sec. 2. AS 2 5 .23.20 0 is a m e n d e d  to read:

Sec. 25.23.200. I N V E S T I G A T I O N .  Pe r so n s wh o  are c a r i n g  for a 

h a r d - t o - p l a c e  child on a f o s t e r  p a r e n t  basis and w h o  have a p p l i e d  to 

adopt the h a r d - t o - p l a c e  c h i l d  and to r e c e i v e  payments for the ca re  and 

support of the h a r d - t o - p l a c e  ch i ld  shall be e v a l u a te d as to their

s u i t a b i l i t y  as a do pt iv e p a r e n t s  by m e a n s  of an ad op t iv e  hom e study. 

Per so n s w h o  are c ar i ng  for a h a r d - t o - p l a c e  child in the s t a te ' s c u s­

tody and who wish to be a p p o i n t e d  legal guardians of the child under 

AS 13.26.045. and to r e c e i v e  p a y m e n t s  for the care and support of the 

child, shall be e v a l u a t e d  as to t h ei r  s u itabi li ty  as g u a r d i a n s  by 

means of a g u a r d i a n s h i p  study. A f T H I S ] home study or g u a r d i a n s h i p  

study shall be made by the c o m m i s s i o n e r ' s  adoption staff or on the

c o m m i s s i o n e r ' s  b ehal f by an a u t h o r i z e d  age ncy or in div i du al  that 

(WHICH) provides a d op t i o n  services.

* Sec. 3. AS 25 .23.220 is a m e n d e d  to read:

Sec. 25.23.220, A N N U A L  R E E V A L U A T I O N .  After an a d o p t i o n  with

su bs id y is final or a g u a r d i a n s h i p  w i t h  subsidy has been o r d e r e d  by

-1- HCS CSSB 445( )
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the court and the court has r elea se d the child fr om  the st ate's legal 

c u s t o d y , the f a m i l y  is ind ependent of  the d e p a r t m e n t  exce p t for an 

a n n u al  e v a l u a t i o n  by  the department of the need  for c o n t i n u e d  subsidy 

a nd  the amount of  the subsidy.

* Sec. 4. AS 25 .2 3.240(5 ) is amended to read:

(5) " c o u rt "  m ea ns  the superior court of  this state, and, 

w h e n  the context requires, the court of a n o t h e r  state e m p o w e r e d  to 

g r an t  pe titions for a d o p t i o n  or g u a rd i an s hi p o^ to te r minate parental 

r i g h t s ;

* Sec. 5. AS 25 .2 3.240( 7)  is am ended to read:

(7) " h a r d - t o - p l a c e  child" means a m i n o r  who is not likely 

to be a d op t ed  or to o btain a guar dian by r e as o n of ph y si c a l  or mental 

dis abilit y,  e m o t i on a l disturbance, recog ni ze d h i g h  risk of p h y s i c a l  or 

m e n t a l  disease, age, m e m b e r s h i p  in a sibling group, rac ia l or ethnic
i

factors, or any c o m b i n a t i o n  of these conditions;
i

* Sec. 6. AS 47. 10.230( d)  is amended  to read:
I

(d) In a d d i t i o n  to m o ne y  (FUNDS) pa id  f or  the m a i n t e n a n c e  of 

f o st e r chil dr en u n d e r  (b) of this section, the d e pa r tm en t

I
(1) shall p a y  the costs of caring for p h y s i c a l l y  or m e n­

tally h a n d i c a p p e d  f o s te r  children, in cluding the a dd i ti o na l  costs of 

m e d i c a l  care, h a b i l i t a t i v e  and re h a bi li t at i ve  treatment, se r vi c es  and 

e qu ip me nt ,  special clothing, and the indirect co st s of m e d i c a l  care, 

i n c l u d i n g  child ca r e and transport at io n expenses; [AND]

(2) m a y  pay for res pi te  care; in this p a r a g r a p h  "respite 

c ar e " means child care for the purpose of pr o vi d i n g

(A) te m p or a ry  relief from the st re sses of c a r i n g  for a 

fos ter child w h o  has a physical or mental d i s a b i l i t y  or a p h y s­

ical or me nt al impairments in this su b pa ra g ra p h

(i) "physical or mental d i s a b i l i t y "  has the

CSSB 445( ) -2-
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m e a n i n g  g i v e n  in AS 18 .8 0 .3 0 0 ( 12 )( A ) , ( B ) , and ( D ) ; and

(ii) " p hy si cal or m e n t a l  i m p a i r m e n t "  has the 

m e a n i n g  g i v e n  in AS 18.80.300; and

(B) p r o t e c t i o n  for the c h i l d  w h e n  the f o st e r p a r e n t  is 

(i) awa y fr o m  the h o m e  b e c a u s e  of  an e m e r g e n c y  

and other ca re  is not a v a i l a b l e  for the child; or

(ii) on  v a c a t i o n  and the child, b e c a u s e  of age or 

infirmity, canno t be p l a ce d  in a n y  o t h e r  type of t e m p o r a r y  

care f a c i l i t y ; and

(3) m a y  p a y  a s u bs id i ze d  g u a r d i a n s h i p  p a y m e n t  u n d e r  AS 25.-

23.210 w h e n  a foster c h i ld ' s foster p a r e n t s  or o th er  p e r s o n s  ap pr o ve d  

by the d e p a r t m e n t  b e c o m e  c o u r t - a p p o i n t e d  legal g u a r d i a n s  of the c h i l d .

-3- HCS C S S B  U 5 <  )
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HOUSE COMMITTEE REPORT ■I

(7)
Date Referred: March 21, 1990 FURTHER REFERRALS:
(Removed from Judiciary, HESS added) JUDICIARY

Date of Committee Action:

The HESS Committee considered: CSSB 450 (JUD) am

CS SB NO. 450 (Jud) am CHILD ABUSE REPORTING

"An Act relating to reporting and investigation of child abuse and 
neglect; relating to training of persons required to report child abuse 
or neglect; and amending the definition of 'child abuse or n e g l e c t 1."

RECOM M E N D A T I O N S :

X

x

be replaced with tL£± C$j&
[ X] the same title 
[ ] a new title

have attached amendment(s) 

do pass 

do not pass 

no recommendation 

individual recommendations 

additional referral to the Committee

A D O P T S :

ATTACHES NEW FISCAL NOTE(s):
(Dept)

[ ] fiscal impact_______________

[ ] zero fiscal note

zero with analysis_

_letter of intent

APPROVES PREVIOUS:

[ ) fiscal note(s)

(Date/Dept)

[ ] zero fiscal note(s)

5- [ )(■] zero fn/analysis DMSS f QPs

SIGNING:
(Check approp. column!
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PROPOSED AMENDMENTS TO CSSB 450 f J u d i c i a r y )  am
(Consensus Reached Du ring  4 / 1 3 / 9 0  ASD/HESS/Law T e le c o n fe r e n c e )

Page 7, lines 3 - 1 2 :

Delete all. material.

Insert a new bill section to read:

"* Sec. 12. AS 47.17.050 is amended to read:

Sec. 47.17.050. IMMUNITY. Except as provided in 
(b) of this section, a [A] person who, in good faith, 
makes a report under this chapter, permits an interview 
under AS 47.17.027. or [WHO] participates in judicial 
proceedings related to the submission of reports under 
this chapter, is immune from [ANY] civil or criminal 
liability that [WHICH] might otherwise be incurred or 
i m p o s e d , except that a person who knowingly makes an 
untimely report is not immune from civil or criminal 
liability based on the delay in maki n g  the r e p o r t ."

Page 9, lines 8 - 1 2 :

Delete all material.

Insert a new subsection to read:

::(13) "maltreatment" means an act or omission 
that causes, or could cause, a child to be a child 
in need of aid under AS 47.10.010(a)(2) if the act 
were committed by a person responsible for the 
child's welfare;"

Page 9, lines 22 - 25:

Delete all material.



Page 1, line 21, after "reports":

Insert "before making a report required under this
chapter to the department"

Page 3, line 23:

Delete "a new section"

Insert "new subsections"

Page 3, line 26, after "school":

Insert "or school district"

Page 3, line 28, after "school":

Insert "or school district"

Page 4, line 1, after "student":

Insert "or on the premises of a school within the
district in which the child is enrolled as a student"

Page 4, lines 1 - 2 :

Delete "at the conclusion of its investigation"

Page 4, line 3, after "enrolled":

Insert "immediately after the agency determines that a 
child has been abused or neglected under the circumstances set out 
in this section"

PROPOSED AMENDMENTS TO CSSB 450 (J u d ic ia ry ^  am
(Consensus Reached Du ring  4 / 1 0 / 9 0  HESS Committee Work S e s s io n )

1



Delete all material.

Insert "If the notification involves a person in the 
teaching profession, as defined in AS 14.20.370, the law 
enforcement agency shall send a copy of the notification required 
under this subsection to the Professional Teaching Practices 
C o m m i s s i o n . "

Page 4 ,  l i n e  5 ,  a f t e r  th ro u gh  l i n e  1 1 :

Page 4, after line 11:

Insert a new subsection to read:

"(g) A  person required to report child abuse or 
neglect under (a) of this section who makes the report 
to the person's job supervisor or to another individual 
working for the entity that employs the person is not 
relieved of the obligation to make the report to the 
d epartment as required under (a) of this section."

Page 4, line 24, after "district":

Insert "at least once every five years"

Page 5, line 9, after "(6)":

Insert "a brief description of"

Page 6, line 16, after "custodian":
»
Insert "if the department or law enforcement agency 

provides written certification to the school officials that (1) 
there is reasonable cause to suspect that the child has been abused 
or neglected by a person responsible for the child's welfare, or 
as a result of conditions created by a person responsible for the 
child's welfare; (2) the interview at school is a necessary part 
of the investigation to determine whether the child has been abused 
or neglected; and (3) the interview at school is in the best 
interests of the child"

2
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Delete "may"

Insert "shall"

Page 6, line 20, after

Insert "Immediately after conducting an interview 
authorized under this section, the department or agency shall make 
every reasonable effort to notify the child's parent, guardian, or 
custodian that the interview took place."

Page 7, line 16, after "liability":

Insert "for the child abuse or neglect"

Page 8, lines 8 - 9 :

Delete "knowing of the circumstances giving"

Insert "and who knows or should have known that the 
circumstances give"

Page 8, lines 11 - 16:

Delete all material.

Renumber following sections accordingly.

«

Page 9, line 7, after "and":

Delete "within"

Insert "no later than"

Page 6 , l i n e  1 7 , a f t e r  " o f f i c i a l ” :

3
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Delete all material.

Renumber following subsections accordingly.

Page 9 , l i n e s  13 -  1 6 :

Page 9, line 19, after "to": 

Delete "suspect" 

Insert "believe"

4



SCHOOL DISTRICT
4800 DeBarr Avenue 

P.O. Box 196614 
Anchorage, Alaska 99519-6614 
AREA CODE [907] 333-9561

ANCHORAGE

* I

April 16,1990 •

SCHOOLBOAflO 

WJSim f i le *

Staien R'cnjia; 

Vic* P/MXlefit

C ln> S lop* 
G*̂

£>»/ry* .'ooSirt 
TruiuiK

• • try  Sruoi.tiir)

J lM I BtfCMAIO 
P u t  Pf*|itf*nl 

I W 4 I ,  1S8S-I7

Kilty* C»t'i Pm Pr*ila*M 
1 9 U - W

supesivrescH.vr

Wrtjm C«*t*, PH 0,

Representative Johnny Ellis, Chairman 
Health, Education & Social Services Com m ittee  
House of Representatives 
P.O. Box V
Juneau, Alaska 99811 

Dear Mr. Ellis:

The Anchorage School District is very appreciative of the  opportunity  to 
provide input on Senate Bill 450. The work we accom plished  last week 

: through the meeting on April 10 in Juneau, and the su bsequ en t telephone 
; conversations with Commissioner Myra M unson and Ms. Laurie Otto has 
i been  very useful in developing suggestions for changes to  Senate Bill 450.

While we have not seen the final draft of the entire bill, we are supportive 
; of the p ro p o sed  am en dm en ts  agreed to  last w eek b y  C om m issioner 

Munson, Ms. Otto, and the Anchorage School District. At the  sam e time 
we realize our efforts are just a portion of the public input in this process.

11

The District's legal counsel has informed us of continuing legal concerns 
about the constitutional issues relative to  the p ro p o se d  definition for the 
term or terms 'Cause to Believe1 or ‘Reasonable Cause to Suspect1. We 
also understand the Attorney General's office has researched the issue and 
believes it is constitu tionally  sound . W e will leave  to  th e  legal 
community the debate  on constitutional issues. W e are supportive  of the 
p roposed  revised draft of the legislation because  we feel it is beneficial for 
the welfare and safety of s tudents which is and  always has  been  our 
primary concern in this matter.

If we can be of further assistance, please let us know. Again, we appreciate 
the opportunity  to  be involved in the review and discussion on Senate
Bill 450.

Sincerely,

Mike M alone
Special Assistant
for Organizational Development

Assistant Superintendent 
of Instruction

m t



The Alaska School Nurse Association does not support Senate Bill 450 

regarding reporting and investigation of child abuse and neglect, This 
bill does notenccutage cooperation between school districts, lav enforcement 

agencies, and social services agencies. Those agencies r.eed to work 
closely together to benefit and protect students.

Senate Bill 450 does not improve the clarity of definitions ar.d still needs 

more revision. The following terms need to be defined: immediately,

maltreatment, investigations. The social service agency needs school nurses 
who are trained to identify child abuse and neglect to conduct appropriate 

and effective investigations to gather the facts to report to the Division 
of Family ar.d Youth Services. Xf school nurses were not available to 

gather this information then Df'YS would be even more overwhelmed than 
they are today. Now school nurses are talking to answering machines 

because they cannot get an intake screer.er and sometimes must wait 

two days to get a call back. Teachers cannot wait for DFYS to call back 

when they must be in class 'with 30 students,

Please reconsider better definitions for this important Senate Bill.
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that a "high degree of certainty" is a sig­
nificantly stricter standard than the pro­
posed "substantial certainty,” it fails to 
cite convincing or binding authority for this 
assertion. Before we can find misdirection 
of the jury, we must be convinced from the 
entire record that the trial’s result would 
probably have differed. See Bohlman v. 
American Fam ily Mutual Insurance Co., 
61 Wis.2d 718, 729, 214 N.W.2d 52, 58-59 
(1974). Because we determine th a t the dif­
ference, if any, between the two standards 
would have had no effect on the trial’s 
outcome, we uphold the trial court's ver­
sion of the intent instruction.

Judgment and order affirmed.

135 Wis.2d 266 
STATE of Wisconsin, 
Plaintiff-Respondent,

v-
Richard HURD, Defendant»Appe)lanb

No. 86-0558-CR. •. m,
Court of Appeals of Wisconsin. *

* 1 *J
Submitted on Briefs Aug. 1, 1986.

Opinion Released Nov. 18, 1986.
Opinion Filed Nov. 18, 1986.

Defendant was convicted in the Circuit 
Court, Trempealeau County, Robert W. 
Radcliffe, J., of failing to report suspected 
child abuse, and his motion for postconvic­
tion relief was denied. Defendant appeal­
ed. The Court of Appeals, Myse, J., held 
that: (1) statu te prohibiting failure to re­
port suspected child abuse is not unconsti­
tutionally vague; (2) failure to instruct jury 
that State was required to prove that de­
fendant acted wilfully in failing to report 
suspected child abuse relieved State of por­
tion of its burden of proof, thus denying 
defendant due process so as to require new

trial; but (3) whether defendant wilfully 
failed to report suspected child abuse was 
question for jury.

Reversed and remanded.

1. Constitutional Law *=48(1)
There is strong presumption favoring 

constitutionality of statute, and, if possible, 
reviewing court will interpret statute to 
preserve it.

2. Constitutional Law «=»258(2)
Due process mandates that criminal 

statute be sufficiently definite to give per­
son of ordinary intelligence who seeks to 
avoid its penalties fair notice of conduct 
required or prohibited. U.S.C.A. Const 
Amends. 5, 14.

3. Criminal Law *=>13.1(1)
To avoid being impermissibly vague, 

statute need not define with absolute clari­
ty and precision what is and what is not 
unlawful. *.

4. Criminal Law *=13.1(1)
Statute is not void for vagueness sim­

ply because there may exist particular in­
stances of conduct the legal or illegal na­
ture of which may not be ascertainable 
with ease; it is enough if statute alerts 
person of ordinary intelligence to type of 
conduct, active or passive, that is pro­
scribed. -

Reasonable cause requirement, under 
statute requiring person who has reason­
able cause to suspect child abuse to report 
suspected abuse, examines totality of facts 
and circumstances actually known to, and 
is viewed from standpoint of, person pos­
sessing suspicion; thus, tes t becomes 
whether prudent person would have rea­
sonable cause to suspect child abuse if 
presented with same totality of circum­
stances as that acquired and viewed by 
defendant. U.S.C.A. Const-Amends. 5, 14; 
W.S.A. 48.981.

6. In f a n ts  *=>12
Use of reasonableness standard under 

statute requiring reporting of child abuse

(O f
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by f>erson having reasonable cause to sus­
pect that child has been abused or neglect­
ed does not itself render statute unconstitu­
tionally vague. W.S.A. 48.981.

7. Infants *=12
Use of term "suspicion" in statute re­

quiring reporting facts and circumstances 
contributing to suspicion of child abuse 
does not itself create unconstitutionally 
vague statute. W.S.A. 48.981.

8. Infants *=12
Phrase “reasonable cause to suspect" 

in statute requiring reporting of child 
abuse by person who has reasonable cause 
to suspect cbuse is readily ascertainable 
and understandable standard involving be­
lief that ordinary person would reach as to 
existence of abuse, and thus, statute suffi­
ciently alerts person of ordinary inte!' 
gence as to what conduct is required so 
that statute is not unconstitutionally 
vague. W.S.A. 48.981.

9. Crim inal Law *=>817
Objection to jury instructic s  is not 

waived where instructions misstate law.

10. Criminal Law *=1038.1(2) 
Notwithstanding waiver of objection to

instruction, reviewing court in its discretion 
may consider whether error is so plain or 
fundamental that it affects defendant’s 
substantial rights and so mandates rever­
sal. W.S.A. 901.03(4).

11. Crim inal Law *=1165(1)
Reviewing court may find error of con­

stitutional dimension harmless only if it is 
able to determine that there is no reason­
able possibility that error contributed to 
conviction.

12. C onstitu tional Law *=266(7)
Due process clause protects against 

conviction except upon proof beyond rea­
sonable doubt of all elements of charged 
offense.

13. Infants *=20
To convict defendant of failing to re­

port child abuse that defendant had reason­
able cause to suspect. State is required to 
prove beyond reasonable doubt that de­

fendant not only failed to report suspected 
child abuse, but that defendant did so wil­
fully. W.S.A. 48.981.

14. Constitutional Law *=268(11) 
Criminal Law *=1038.2 
Infants *=20
Failure to instruct jury that State was 

required to prove that defendant acted wil­
fully in failing to report suspected child 
abuse relieved State of portion of its bur­
den of proof, allowing jury to convict de­
fendant simply because he failed to repoit 
abuse, thus denying defendant due process 
and affecting substantial right so as to 
require remand for new trial, even though 
defendant failed to object to lack of instruc­
tion. U.S.C.A. ConstAmends. 5, 14; 
W.S.A. 48.981.

15. Statutes *=176
Interpretation of statutory words is 

question cf law.

16. Statutes *=181(1)
Primary goal of statutory interpreta­

tion is to ascertain and give effect to legis­
lature’s intent

17. Statutes *=208
"Wilfully” must be defined within con­

text of statute in which it was used.

18. Infants *=13
"Wilfully’’ requirement for conviction 

of failing to report suspected child abuse 
allows defendant to raise defenses such as 
mistake, neglect, or misadventure that 
caused failure to report, but does not allow 
defense that defendant was unaware of 
statutory duty to report child abuse. 
W.S.A. 48.981, 48.981(6), 939.23(3. 5), 939.- 
43.

Sec publication Word* and Phrase* 
for o ther jud icial construction* and 
definition*.

19. InfnnU *=20
Evidence that counselor at youth ranch 

told defendant, the administrator at ranch, 
on several occasions that another employee 
was making "advance*” toward boys and 
that defendant had previously expressed 
his low opinion of competency of law etv
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forcement and social service agencies 
raised jury question as to whether defend­
ant wilfully failed to report suspected child 
abuse. W.P.A. 48.981.

Richard Hurd, Glenn L. Cushing, asst, 
state public defender, Madison, for defend­
ant-appellant 

LaVeme Michalak, dist atty., Whitehall, 
for plaintiff-respondent, State of Wiscon­
sin.

Before CANE, PJ., LaROCQUE and 
MYSE, JJ,»

MYSE, Judge.
Richard Hurd appeals from a judgment 

convicting him of failing to report suspect­
ed child abuse and from an order denying 
his motion for postconviction relief. Hurd 
argues that the charging statute is uncon­
stitutionally vague, that the trial court 
erred by failing to instruct the jury on an 
element of the offense, and that there was 
insufficient evidence to convict We con­
clude that the challenged statute is consti­
tutional and that there was sufficient evi­
dence to convict However, because the 
trial court's error in failing to instruct on 
an element of the offense violated Hurd’s 
constitutional right to due process, the 
judgment and order are reversed and the 
cause remanded for a new trial.

Richard Hurd is the administrator of the 
Berean Christian Ranch and the Berean 
School. In 1984, six boys resided at the 
youth ranch with ages ranging from seven 
to nineteen. Also residing at the ranch 
were two adults, Kenneth Murray, a young 
counselor, and Tom Chrystal. Chrystal 
was convicted of sexually assaulting cer­
tain boys at the youth ranch. Hurd was

1. Upon x d e r  of the Chief Judge, this has been 
tuued  as a three-judge opinion pursuant to see. 
<09.41(3). Stats.

2. Hurd challenges the constitutionality of sec. 
4S.98I on other grounds. He claims that the 
statute’s undefined phrase 'reason  to believe' is 
also vague and fails to notify a person of o rdi­
nary intelligence of tb r conduct required by the 
statute. The statute'' use of 're /so n  to believe*

charged with failing to report suspected 
child abuse contrary to sec. 48.981, Stats.

At Hurd’s trial, Murray testified that he 
had informed Hurd several times that 
Chrystal was making "advances" toward 
the boys. Murray stated further that after 
witnessing an incident in which Chrystal 
was lying on top of one of the boys with his 
pants down, he told Hurd that he had per­
sonally observed one of the "advances” and 
that he wanted something done about it. 
One of the boys also testified that he had 
informed Hurd of a sexual assault by 
Chrystal. The jury convicted Hurd of the 
offense.

Hurd first challenges the constitutionali­
ty of the charging statute, sec. 48.981. He 
claims that the statute’s undefined phrase 
"reasonable cause to suspect" is ambigu­
ous and vague.1 As a result, he argues 
that the statute fails to notify a person of 
ordinary intelligence of the conduct re­
quired by the statute. We disagree.

[1,2) There is a strong presumption fa­
voring the constitutionality of a statute, 
and if possible, a reviewing court will inter­
pret a statute to preserve i t  State v. 
Popanz, 112 Wis.2d 166, 172, 332 N.W.2d 
750, 753 (1983). Nevertheless, due process 
mandates that a “criminal statute must be 
sufficiently definite to give a person of 
ordinary intelligence who seeks to avoid its 
penalties fair notice of the conduct required 
or prohibited." Id. at 173, 332 N.W.2d at 
754. The proper test for determining 
whether a statute is impermissibly vague 
was recently set forth by our supreme 
court in Popanz:

Before a court can invalidate a statute 
on grounds of vagueness, it must con­
clude that "some ambiguity or uncertain­
ty in tht gross outlines of the duty im-

it  distinctly tied to those circumstances in 
which it it  probable a child is threatened with 
abuse. Section 48.981(2), (JKa). Stats. Hurd 
was neither charged nor convicted under this 
aspect of see. 4S.9<|. Consequently, this issue 
need not be addressed. See State v. Courtney. 
74 W lO d  705. 71). 247 N.W.2d 714. 719-20 
(1976); see alio Stole ex te l  O rum /er v. Treffert, 
85 W n 2d 257. 271, 270 N.W.’d 402. 409 (1978).
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posed or conduct prohibited” appears in 
the statutes, "such that one bent on obe­
dience may not discern when the region 
of proscribed conduct is neared, or such 
that the trier of fact in ascertaining guilt 
or innocence is relegated to creating and 
applying its own standards of culpability 
rather than tpplying standards pre­
scribed in the statute or rule."

!<L (quoting State v. Courtney, 74 Wis.2d 
705, 711, 247 N.W.2d 714, 719 (1976)).

[3,4] Section 48.981 states in part:
(2) [A]n . . .  administrator . . .  having 

reasonable cause to suspect that a child 
seen in the course of professional duties 
has been abused or neglected or having 
reason to believe that a child seen in the 
course of professional duties has been 
threatened with an i.ijury and that abuse 
of the child will occur shall report as 
provided in sub. (3)....

(3Xa) Referral of report of suspected 
child abuse or neglect Persons required 
to report . . .  shall immediately contact 
. . .  and shall inform the agency or de­
partment of the fact and circumstances 
contributing to a suspicion o f child 
abuse or neglect or to a belief that abuse 
will occur.. . .  [Emphasis added.]

It is true that the statute does not d-tfine 
"reasonable cause to suspect" How *Vir, 
a statute need not define with absolute 
clarity and precision what is and what is 
not unlawful conduct Courtney, 74 
Wis.2d at 710. 247 N W.2d at 718. A stat­
ute is not void for vagueness simply be­
cause "there may exist particular instances 
of conduct the legal or illegal nature of 
which may not be ascertainable with ease." 
Id  at 711, 247 N,W.2d at 719. It is enough 
if the statute alerts a person of ordinary 
intelligence to the type of conduct, active 
or passive, that is proscribed. Id  at 713, 
247 N.W.2d 719.

Section 48.981's use of the phrase "rea­
sonable cause to suspect" fairly notifies a 
person of ordinary intelligence that if there 
u a reasonable basis to suspect that child

J. A lim ilar analym  h*» been applied In other 
contexts. See Stale v. WilLt. 117 Wii.2d 495, 
501-02, 345 N.W.2d 498, 501 <CUpp.l9g4), cert.

abuse has occurred, that person must make 
a report to the appropriate agency. 
Whether a person possesses a reasonable 
suspicion that child abuse has occurred is 
not subject to misunderstanding. This re­
quirement examines the totality of the 
facts and circumstances actually known to, 
and as viewed from the standpoint of, that 
person.* See, e.g., State v. Lossman, 118 
Wis.2d 526, 543, 348 N.W.2d 159, 167 
'.1984). Thus, the test becomes whether a 
prudent person would have had reasonable 
cause to suspect child abuse if presented 
with the same totality of circumstances as 
that acquired and viewed by the defendant.
Under this statute, conviction is only per­
mitted when, under the totality of the cir- yj
cumstances presented to the defendant, a ' y '
prudent person would have had reasonable 
cause to suspect child abuse. —/*

[5] The use of the standard of reason­
ableness does not in itself render sec. 48.- 
981 unconstitutionally vague. This stan­
dard is employed in a number of statutes 
including disorderly conduct (unreasonably 
loud), refusing to aid an officer (reasonable 
excuse), arrest without warrant (reasonable 
grounds to believe), and the statutory defi­
nition of "reasonably belioves." See secs.
947.01, 946.40, 800.02(6), and 939.22(32),
Stats. Testing information actually pos­
sessed by a defendant against the standard 
of reasonableness is not so ambiguous or 
vague as to preclude a citizen from con­
forming his conduct to that required by the 
law.

[6] Nor does use of the term "suspi­
cion'' create an unconstitutionally vague 
statute. This is a nontechnical term com­
monly used and understood by the general 
populace. It is not a term of art that 
requires legal expertise to comprehend its 
meaning. Absent ,-itui.ry definition, the 
common and approved meaning of a non­
technical word may be ascertained by ref­
erence to a recognized dictionary. State v. 
Khlen/eldt, 9- Wis.2d 347,350, 288 N.W.2d

drmtd. 471 U.S. 1067. 105 S.Ct. 2144, S 5  L E d . 2 d  
SOI ( I 9 8 S H  State r. ttoU e*K 115 W l x J d  44).

445-56. 340 N . W . 2 d  516, 5J9-2I (J983).
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78G, 790 (1980); tee also sec. 990.01(1), 
Sta's. "Suspicion" is defined as u "belief 
or ^pinion based upon facts or circumstanc­
es which do not amount to proof." Black’s 
Law Dictionary 1298 (5th ed. 1981); see 
also Gordon v. Gordon, 270 Wis. 332, 343, 
71 N.W.2d 386, 392 (1955). It is a concept 
dealing with the degree of certainty with 
which one holds » belief or opinion.

(7] The phrase "reasonable cause to 
suspect" is a readily ascertainable and un­
derstandable standard that involves a be- 
b'ef, based on evidence but short of proof,

, that an ordinary person would reach as to 
Lthe existence of child abuse. Therefore, 

sec. 48.981 sufficiently alerts a person of 
ordinary intelligence as to what conduct is 
required. See Courtney, 74 WL«.2d at 713, 
247 N.W.2d at 719.

Next, Hurd argues that the trial court 
erred by failing to instruct the jury on the 
element of "wilfully." The penalty provi­
sion of sec. 48.981 states:

(6) Penalty. Whoever wilfully vio­
lates this section by failure to report as 
required may be fined not more than 
$1,000 or imprisoned not more than 6 
months or both. [Emphasis added.]

The state concedes that “wilfully" is an 
element of the offense of failing to report 
suspected child abuse under sec. 48.981. 
However, the state argues that Hurd has 
waived this error by failing to timely object 
at trial to the jury instructions as given. 
See secs. 972.10(3) and 805.13(3), Stats. Al­
ternatively, the state claims that this error 
was harmless.

[8-11] A trial court has broad discre­
tion in instructing the jurv. State v. Dan- 
forth, 125 Wis.2d 293, 2y<. 371 N.W.2d 411, 
414 (CLApp.1985). Nevertheless, instruc­
tions should fully and fairly state the law 
that applies to the case. Id. It is well 
established that an objection to jury in­
structions is not waived where the instruc­
tions misstate the law. State v. Moriarty, 
107 Wi».2d 622. 630. 321 N.W.2d 324, 329 
(CLApp.198’2). Moreover, notwithstanding 
waiver, a reviewing court in its discretion 
may consider whether an error in instruc­
tion is so plain or fundamental that it af­

fects a defendant’s substantial rights and 
so mandates reversal. Id.; sec. 901.03(4), 
Stats. A reviewing court may find an er­
ror of constitutional dimension harmless 
only if it is able to determine that there is 
no reasonable possibility that the error con­
tributed to the conviction. State v. Dyess, 
124 Wis.2d 525, 542, 370 N.W.2d 222, 231- 
32 (1985).

[12-14] The due process clause of the 
United States Constitution protects against 
conviction except uprn proof beyond a rea­
sonable doubt of all elements of the 
charged offense. State v. Ivy, 119 Wis.2d 
591, 608, 350 N.W.2d 622, 631 (1984). 
Here, the state was required to prove be­
yond a reasonable doubt that Hurd had not 
only failed to report suspected child abuse, 
but that he had done so wilfully. Under 
the instructions given by the trial court, 
the state was relieved of the latter burden. 
See Moriarty, 107 Wis.2d at 631, 321 
N.W.2d at 329. Thus, the jury was allowed 
to convict Hurd simply because he had 
failed to report This is neither the offense 
with which he was charged nor the legisla­
ture’s intent in enacting sec. 48.981 as indi­
cated by the inclusion of "wilfully" within 
the statute. Hurd was denied an opportu­
nity to present defenses negating the wil­
fulness element because the jury was not 
advised that this was an element of the 
offense. The error in instruction violated 
Hurd's right to due process and so affected 
his substantial rights. Id.; see also Moris- 
sette v. United States, 342 U.S. 246, 274— 
76, 72 S.CL 240, 255-56, 96 L.Ed. 288 
(1952). Accordingly, we conclude thar 
there is a reasonable possibility that the 
error in instruction contributed to Hurd’s 
conviction. Hurd is therefore entitled to a 
new trial.

[15,16] Having determined that the tri­
al court erred by failing to instruct on the 
wilful element, this court must next ad­
dress the meaning of this term within the 
context of sec. 48.981. The interpretation 
of statutory words is a question of law. 
State ex rrl. Brockway r. Milwaukee 
County Circuit Court, 10f Wis.2d 341, 
344, 313 N.W.2d 845, 847 (Ct.App.1981). 
The primary K°al of statutory interprets-
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tion is to ascertain and give effect to the 

legislature’s intent Id.
Hurd contends that “wilfully'’ should be 

construed to mean that a defendant inten­

tionally violated a known legal duty. It is 

well established that ignorance of the law 

is no defense to a violation thereof. State v. Kemp, 106 Wis.2d 697, 712, 318 N.W.2d 
13, 21 (1982); State v. Brilzke, 108 Wis.2d 
675, 683, 324 N.W.2d 289, 292 (CtApp. 

1982). If the legislature had wished to 

make ignorance of the law a defense to a 

crime, it would have done so more clearly 
and less ambiguously than simply using 

the term "wilfully.’’ Rules of common law 

are not to be changed by doubtful implica­

tion and to give such effect to a statute, 

the language must be clear and preempto- 

ry. Rose v. Schantz, 56 Wis.2d 222, 227, 
201 N.W.2d 593, 597 (1972); sec also sec. 
939.10, Stats.

[17] "Wilfully” must be defined within 

the context of the statute in which it is 

used. State v. Cissell, 127 Wis.2d 205, 

210-13, 378 N.W.2d 691, 694 (1985), cerLdenied., —  U.S. , 106 S.CL 1651, 90

L.Ed.2d i94 (1986). Section 48.981 creates 
an offense for certain individuals who fail 

to report possible child abuse if they have 
reason to suspect that such child abuse has 

occurred. By adding the term "wilfully," 
the legislature made the offense punishable 

only if such individuals "wilfully violate 

this section by failure to report as re­

quired....’’ Section 48.981(6), Stats.

[18] "[WJilfuIIy" as used in sec. 48.- 

981(6) means "intentionally" as defined in 

sec. 939.23(3).* See Cissell, 127 Wis.2d at 
210-13, 378 N.W.2d at 694; see also 
Black's Law Dictionary 1434 (5th ed. 1981); 

Webster's N e w  World Dictionary 1627 (2d 

ed. 1980). Section 939.23(3) defines "inten­

tionally" aa: ”[T]he actor either has a pur­

pose to do the thing or cause the result 

specified or believes that his act, if success­

ful, will cause that result." Thus, a de­

fendant charged under sec. 48.981 may 

raise defenses such a3 mistake, neglect, or 

misadventure that caused the failure to 

report. See sec. 939.43, Stats. It is not a

4. The legWUturc hat recently deleted the term 
"wilfully* from tee. 48.9*1(6) and inserted the

defense to this offense, however, that the 

defendant was unaware of the statutory 

duty to report suspected child abuse. Id.; sec also sec. 939.23(5), Stats.
Such a construction of sec. 48.981 is con­

sistent with the legislature's intent. When 
created in 1965, sec. 48.981(6) originally 

stated, "Anyone knowingly and wilfully vi­

olating this section by failing to re­

port " Laws of 1965, ch. 333, sec. 3 at

584. In the statute’s 1977 revision, the 

legislature deleted "knowingly." Laws of 

1977, ch. 355, sec. 4 at 1412. Additionally, 

the legislature stated that sec. 48.981 was 

intended to "protect the health and welfare 

of children by encouraging the reporting of 

suspected child abuse and child ne­
glect. ...” Id., sec. 1 at 1409. The legisla­

ture's deletion of "knowingly” and the stat­

ed purpose of sec. 48.981, indicate that the 

legislature did not intend ignorance of the 

statute to be a defense. Rather, this dem­
onstrates that the legislature intended to 

hold accountable those persons who reason­

ably suspect child abuse and intentionally 

fail to notify the appropriate agencies.

Finally, Hurd argues that the evidence 

adduced at trial was insufficient to support 

his conviction. H e  asserts that the state 

failed to prove an element of the offense, 

that is, that he willfully failed to report 

suspected child abuse. See Ivy, 119 Wis.2d 
at 607, 350 N.W.2d at 631. This argument 

rests on Hurd’s erroneous definition of 
“wilfully," as an intentional violation of a 

known legal duty. Nevertheless, because 

this argument raises a double jeopardy is­

sue, this court must determine whether 

under the correct definition of “wilfully," 

there was sufficient evidence to convict. Id.
The test for sufficiency of the evidence is 

whether a reviewing court can conclude 

that a reasonable trier of fact could be 

convinced of a defendant's guilt beyond a 

reasonable doubt by the evidence that it 

had a right to believe and accept as true. State v. IFysa. 124 Wis.2d 681, 694, 370 

N.W.2d 745, 751 (1985). Evidence is to be 

considered in a light most favorable to the

term "Intentionally.* 1985 Wi*. Act 29, sec. 926 
at 237.
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state and the conviction. Id. The credibili­
ty of the witnesses and the weight of the 

evidence is exclusively for the trier of fact 
to determine. Id.
[19] The evidence adduced at Hurd's 

trial was sufficient to prove that he had a 

reasonable cause to suspect child abuse 

and that he willfully failed to report this 

suspicion. At trial, Murray testified that 

he had u,!d Hurd on several occasions that 
Chrystal was making “advances" toward 

the boys. One of the boys testified that he 

had told Hurd of a sexual assault by Chrys­
tal. Chry'tal testified that Hurd had stat­

ed that he had heard Chrystal was sexually 

abusing the boys. Additionally, Murray 

testified that Hurd had previously ex­

pressed his low opinion of the competency 

of law enforcement and social service agen­
cies. From this testimony, the jury could 

have reasonably inferred that Hurd had 

wilfully failed to report suspected child 
abuse.5

Judgment and order reversed and cause 

remanded for a new trial.
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Paternity action was brought The 

Circuit Court, Waukesha County, Patrick

S. Hurd also argues that he Is entitled to a new 
trial in the interest of justice pursuant to sec. 
752.35, Stats. Because Hurd is entitled to a new 
trial on other grounds, this court need not ad­
dress this issue. S t* Gnus v. Hoffman. 227 Wis. 
296. 300. 277 N.W. 663. 665 (1938).

L. Snyder, J.1, declared alleged father to be 

father of child whose paternity was in dis 

pute, and alleged father appealed. The 

Court of Appeals, Nettesheim, J., held that:

(1) testimony of mother was sufficient to 

establish that conceptive period occurring 

during period of sexual activity between 

mother and alleged father, even though 

statutory presumptive period of conception 

did not apply due to low birth weight of 

child; (2) statute governing admissibility of 

expert testimony relating to blood test re­

sults in paternity case did not contemplate 

or require technicians who assisted in blood 

testing process to be experts in examining 

genetic markers; and (3) evidence was suf­

ficient to rendei it improbable that blood 

test samples were exchanged, contam­

inated, or tampered with, so expert’s testi­

mony and report rei-ting to probability of 

paternity of alleged father were properly 

admitted.

Affirmed.

1. Children Out-of-Wed lock «=»53

Proof of conceptive period of child is 

essential element of paternity case.

2. Children Out-of-Wedlock «=,53 I
If child who is subject of paternity 

proceeding is not full-term child, conceptive 

period must be established by competent 

evidence other than statutory presumption 

as to conceptive period, but it is not essen­

tial that exact date of conception be prov­

en. W.S.A. 891.395.

3. Children Out-of-Wedlock «=53

Testimony of mother of child who was 

subject of paternity proceeding that she 

experienced her last menstrual period prior 

to birth of child before she met alleged

1. Judge Snyder presided over all ihe hearings in 
this case and his rulings form the basis for ihe 
issues raised upon appeal. Judge Marianne 
Becker, however, signed the judgment.

fath*

acts

twee

Nov-
was

stru;

that

any

lege

cient

curr

twee

4. C

pate 

lisht 

in b 

pres 

sent 

ever 

ed t

5. t
tion

dec:

tria

6. S

pea

inti

gur

7. I
qui

tioi

str

we

8.
se»

cor

9.

bl.

in;

tc-



T
LES

:nt up to policy limits 
Riddering.

lelisve the trial court 

the facts in this case 

rinding that Ms. Rid- 

jury to Ms. Jaarsma; 

der the policy should 

!y because the facts 

the conclusion that 

d the act which pre- ermont Mutual Ins. 
•App. 686, 218 N.W. 

192 Mich. 803 (1974).

i testimony in this 

'.ering intentionally 

vheel, there was no 

gation that she in­

to the passengers, 

•eover, the "expect- 

jxclusionary clause 

; exception for Pio- 

no support on the 

it that Ms. Ridder- 

go off the road and 

s not reasonable to 

abing the steering 

ined by Ms. Ridder- 

igers were the nat- 

ed and anticipatory 

t Fire & Casually 
.App. 462, 467-468,

»urt did not err in 

State's exclusion 

not apply to Ms. 

e did not support 

■ies caused by Ms. 

itended or expect-

hh>

.!•I •

m -lift
J-V 
\ \

1

Mich. 409P E O P L E  v. C A V A I A N I
C lO u  431 N .W Jd 409 (Mlchw\pp. I9M)

i -
r • . s t ,.

1 • ■
* *-r .

i
i *•v 1

. »•.
■ v . -

172 Mich.App. 706
P E O P L E  of the State of Michigan, 

Plaintiff-Appellant,

v.

A lfred  CAVAIANI, also known as L a m­
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A  psychologist wa3 charged with fail­

ing to comply with statute requiring him to 

report suspected child abuse. The 52nd 

District Court refused psychologist’s m o­

tion to quash complaint and warrant The 

Oakland Circuit Court, Fred M. Mester, J., 

granted the psychologist leave to appeal 

and reversed. After granting the State 

leave to appeal, the Court of Appeals, 

Kaufmai, J., held that; (1) statute ;equir- 

ing reporting of suspected chiia abuse was 

not overbroad or vague; (2) section of 

child protection law which abrogated all 

privileged communications except attorney 

and client communications did not unconsti­

tutionally amend by implication statute cre­

ating psychologist-patient privilege; and (3) 

abuse reporting requirement did not violate 

any party's Fourth or Fifth Amendment 

rights.

Reversed and remanded.

1. Constitutional Law  «=»48(3)
Where a statutory provision would oth­

erwise be unconstitutional, it is court’s 

duty to give statute narrow construction so 

as to render it constitutional if such con­

struction is possible without doing violence 

to legislature’s interest in enacting statute.

2. Constitutional L a w  <J=*82(4)

A  successful overbreadth challenge al­

lows a person charged with violating a 

stnt.’te to escape punishment based on 

First Amendment right of others impinged 

upon by statute, even though under a nar­

rower. properly drawn statute, his own be­

havior could be punished because it is not 

so protected. U.S.C.A. ConstAmend. 1.

3. Constitutional L a w  «=>90.1(1)

To support an overbreadth challenge, 

overbreadth of statute must not only be 

real, but substantial as well, judged in rela­

tion to statute's plainly legitimate sweep 

where conduct and not merely speech i3 

involved. U.S.C.A. ConstAmend. 1.

4. Constitutional L a w  «=>82(10)

Infants <3=12

Section of statute requiring psycholo­

gists and family therapists to report sus­

pected child abuse was a constitutionally 

permissible invasion of a family's First 

Amendment right of privacy since a family 

did not have a protected First Amendment 

right to seek treatment for offender. M.C. 

LA. §§ 722.623, 722.633(2); U.S.CA. 

ConstAmend. 1.

5. Constitutional L a w  «=»42J2(1)

A  person generally lacks standing to 

challenge overbreadth of statute where his 

own conduct is clearly within contemplation 

of statute, even where some marginal ap­

plication fit statute might infringe on Fine 
Amendment activities. U.S.CA. Coiut 

Amend. 1.

6. Constitutional L a w  «=,42J2(1)

Defendant has standing to raise vague­

ness challenge to statute only if statute w  

vague as applied to his conduct U.S.CA. 

ConstAmend. 14.

7. Constitutional Law <*=48(4)

Even though statute m a y  be 3usc 

ble to impermissible interpretations, revc* 

sal is not required if statute can be narrow­

ly construed so as to render it sufficiently 

definite to avoid vagueness and defend­

ant’s conduct falls within that prescribed 

by the properly construed statute. U.S.C. 

A. ConstAmend. 14.

8. Statutes <£»47

A  statute is not vague when the mean­

ing of the words in controversy can be 

fairly ascertained by reference to judicial 

determinations, common law, dictionaries, 

treatises, or even the words themselves, if 

they possess a common and generally ac*

«:
sc
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ceptcd meaning. U.S.C.A. ConstAmend. 

14.

9. Infants «=»12
Words "reasonable cause ‘o suspect" 

in statute requiring psychologists to report 

suspected child abuse provided psycholo­

gist fair notice of conduct expected and, 

therefore, were not vague, in light of fact 

that psychologist was told by his patient 

that her father was fondling her breasts. 

M.C.LA. §§ 722.623, 722.633(2); U.S.CA. 

ConstAmend. 14.

10. Statutes <£=>142
Section of child protection law which 

abrogated all privileged communications 

except attorney and client communications 

did not unconstitutionally amend by impli­

cation statute creating psychologist-patient 

privilege. M.C.LA. Const. Art. 4, § 25; 

M.C.LA. §§ 330.1750, 722.631.

11. Infants «=12
Statute requiring psychologist to re­

port suspected child abuse did not violate 

psychologist's asserted Fourth Amendment 

right to privacy from unreasonable seizure 

of oral evidence. M.C.LA. §§ 772.623, 

722.633(2); U.S.C.A. ConstAmend. 4. .

12. Witnesses «=>306
Psychologist convicted of violating 

statute requiring reporting of suspected 

child abuse had no standing to assert a 

Fifth Amendment privilege. M.C.LA. 

§§ 722.623, 722.633(2); U.S.CA. Const 

Amend. 5.

13. Criminal L o w  *=»393(1)

Any information a patient chose to di­

vulge to psychologist convicted of violating 

statute requiring him to report suspected 

child abuse was not protected by the Fifth 

Amendment, since psychologist was not 

agent of government M.C.LA. §§ 722.- 

623, 722.633(2); U.S.C.A. ConstAmend. 5.

Frank J. Kelley. Atty. Gen., Louis J. Ca­

ruso, Sol. Gen., L  Brooks Patterson, Pros. 

Atty., Robert C. Williams, Chief. Appellate

• NATHAN J. KAL'F.MAN. form rr Court of Ajv 
p o l l  judge, tilting on the Court of Appeal* by

Div., and Paul J. Fischer, Asst Pros. Atty., 

for the People.

Mueckenheim &  Mueckenheim, P.C., by 

Robert C. Mueckenheim, Detroit, for de- 

fendant-appellee.

James Gregard by Jerold Schrotenboer. 

Jackson, for amicus curiae Pros. Attys. 

Ass'n of Michigan.

T o m  Downs, Lansing, for amicus curiae 

Michigan Society for Psychoanalytic Psy- 

chology.

Colleen V. Ronayne, Pontiac, amicus cu­

riae Guardian ad Litem.

Before W A H L S ,  PJ„ and H O O D ,  

and K A U F M A N , *  JJ.

K A U F M A N ,  Judge.

W e  granted the people leave to appeal 

from the circuit court's order declaring 

M.C.L. § 722.633(2); M.S.A. § 25.248(13)(2) 

unconstitutional and dismissing the com­

plaint and warrant charging that defendant 

failed to report an instance of suspected 

child abuse, a misdemeanor.

Originally charged in the 52nd District 

Court with failing to report as required by 

3 3 of the Child Protection Law, M.C.L 

3 722.623; M.S.A. § 25.248(3), defendant 

moved to quash the complaint and warrant 

on the grounds that the statute was uncon­

stitutionally vague, overbroad, and that it 

violated Const.1963. art. 4, § 25. After the 

district court denied defendant's motion, 

the Oakland Circuit Court granted defend­

ant leave to appeal and reversed. In turn, 

this Court granted the people leave to ap­

peal on February 11, 1988, and w e  reverse 

the order of the circuit court.

The victim's mother initiated family ther­

apy with defendant after suspecting that 

her husband had sexually molested their 

9-year-old daughter. Defendant, a psy­

chologist and family therapist, rendered 

therapy and treatment to the victim, the 

victim’s mother and the victim's father.

During individual therapy session* in 

early 1966, the victim told defendant about

au lxnm rnt.
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recurring incidents in which her father fon­

dled her breasts. W h e n  defendant ques­

tioned the victim’s father about these alle­

gations at a therapy session, defendant 

claims that the victim's father made it clear 

to defendant that if he had touched the 

victim, such touchings were completely ac­

cidental and not done for the purpose of 

sexual arousal or gratification.

The victim herself later reported her fa­

ther’s conduct to a school counselor, who 

reported the incident to Protective Services. 

A  petition based on the victim's allegations 

of sexual abuse was filed in the probate 

court. Contending that defendant had rea­

sonable cause to suspect that the victim 

had been molested but had failed to report 

the suspected child abuse as required by 

M.C.L. § 722.623; M .SA . § 25.248(3) of the 
Child Protection Law, the county prosecut­

ing attorney's office brought the disputed 

misdemeanor charge of failure to report, 

M.C.L § 722.633(2); M-SA. § 25.248(13X2). 

against defendant.

Section 3 of the Child Protection Law, 

M.C.L § 722.623; M.SA. § 25-248(3), re­

quires that

“(1) A  physician, coroner, dentist, 

medical examiner, nurse, a person li­

censed to provide emergency medical 

care, audiologist, psychologist, family 

thenpist, certified social worker, social 

work technici'in, .chool administrator, 

school counselor or teacher, law enforce­

ment officer, or duly reflated child care 

provider who has reasonable cause to 

suspect child abuse or neglect immediate­

ly, by telephone or otherwise, shall make 

... (a] report ... of the suspected child 

abuse or neglect to the department....

"(2) The ... report shall contain the 

name of the child and a description of the 

abuse or neglect. If possible, the report 

shall contain the names and addresses of 

the child's parents, the child’s guardian, 

the persons with w h o m  the child n-aide.i, 

and the child's age. The report shall 

contain other information available to the 

reporting f*erson which might ’stablish 

the cause of the abuse or neglect and the

manner in which the abuse or neglect 

occurred.

• • • • • •

"(4) The ... report required in this 

section shall be mailed or otherwise 

transmitted to the county department of 

social services of the county in which the 

child suspected of being abused or ne­

glected is found.

"(5) Upon receipt of a ... report of 

suspected child abuse or neglect, the de­

partment may provide copies to the pros­

ecuting attorney and the probate court of 

the counties where the child suspected of 

being abused or neglected resides and is 

found.

"(6) If the report indicates a violation 

of section ... 750.145c of the Michigan 

Compiled Laws, and the department be­

lieves that the report has bas s in fact, 

the department shall transmit a copy of 

the ... report to the prosecuting attor­

ney of the counties in which the child 

resides and is found.”

Section 3 of the Child Protection Law 

was amended by 198-i P.A. 418, § 1 to 

require psychologists and family therapists 

to report. Prior to March 29, 1985, the 

effective date of this amendment, practi­

tioners such as defendant were under no 

statutorily imposed duty to report

Section 13 of the Child Protection Law, 

M.C.L § 722.633(2); M S A .  § 25.24S03X2). 

provides:

"A  person required to report an in­

stance of suspected child abuse or ne­

glect who knowingly fails to do so is

guilty of a misdemeanor."

Defendant first claims, as he did below, 

that the Child Protection law, M.C.L 

§ 722.621 et seq.; M S A .  5 25.248(1) et seq., is unconstitutionally overbroad be­

cause it violates defendant’s First A mend­

ment rights to associate in legal endeavors 

and invades the privacy of the family and 

those in association to cure private family 

problems. Defendant argues that there is 

no compelling sta e interest in "suspicious" 

behavior, whether or not the suspicion is 

reasonable.
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[1] Legislative enactments are cloaked 

with a presumption of constitutionality. 

Where a statutory provision would other­

wise be unconstitutional, it is the Court's 

duty to give the statute a narrow construc­

tion so as to render it constitutional if such 

a construction is possible without doing 

violence to the Legislature's interest in en­

acting the statute. People v. O’Donnell, 
127 Mich.App. 749, 757, 339 N.W.2d 540

(1983).

(2) The doctrine of overbreadth is pri­

marily applied to First Amendment cases 

where an overbroad statute prohibits con­

stitutionally protected conduct. People v. McCumby, 130 Mich.App. 710, 714, 344 

N.W.2d 338 (1983), Iv. den. 419 Mich. 911

(1984). A  successful overbreadth challenge 

allows a person charged with violating a 

statute to escape punishment based on the 

First Amendment right of others impinged 

upon by the statute although under a nar­

rower, properly drawn statute, his own be­

havior could be punished because it is not 

so protected.

13] However, not every First A mend­

ment right supports an overbreadth chal­

lenge. Woll v. Attorney General, 409 

Mich. 500, 534-535, 297 N.W.2d 578 (1980). 

The overbreadth of a statute must not only 

be real, but substantial as well, judged in 

relation to the statute’s plainly legitimate 

sweep where conduct and not merely 

speech is involved. Broadrick v. Okla­homa, 413 U.S. 601, 614-615, 93 S.Ct 2908, 
2917-2918, 37 L.Ed.2d 830 (1973).

[4] While § 3 does not prevent a psy­

chologist or family therapist from treating 

those of his patients who have engaged in 

child abuse, there is little doubt that it 

places such a patient at greater risk that 

her or his misconduct will be discovered 

and prosecution will follow. In the context 

of a family, § 3 invades its privacy to the 

extent that the family members' collective 

desire to seek treatment for the offender 

and risk the continued abuse of the victim 

rather than initiating criminal proceedings 

may not be honored. However, we do not 

believe that this invasion constitutes a con­

stitutionally impermissible violation of a 

family’s First Amendment right of privacy.

A  family does not have a protected First 

Amendment right to undertake a course of 

action which may do little or nothing to 

protect the child victim from continued 

abuse.

The United States Supreme Court ha3 

long recognized that a state has an interest 

in protecting the welfare of children and in 

seeing th3t they are safeguarded from 

abuses which might prevent their growth 

into free and independent well-dev<»loped 

citizens. Ginsberg v. New York, 390 U.S. 
629, 88 S.Ct. 1274, 20 L.Ed.2d 195 (1968). 

Even assuming that the reporting require­

ment does invade the protected rights of 

defendant and his patients, the state has 

the constitutional power to regulate for the 

well-being of its children. 390 U.S. at 637— 

639, 88 S.Ct at 1279-1280.

W e  distinguish the cases cited by defend­

ant in support of his overbreadth argument 

from the issue presented here. Rather, we 

find this case to be analogous to Whalen v. Roe, 429 U.S. 589, 97 S.Ct 869, 51 L.Ed.2d 
64 (1977), where physicians and patients 

challenged the constitutionality of N e w  

York statutes requiring that the state be 

provided with the names and addresses of 

all persons obtaining certain prescription 

drugs. The United States Supreme Court 

found that the statutes did not deprive 

individuals of their right to seek medical 

advice from their physician and obtain 

needed medication. Accordingly, the Court 

held that the patient-identification require­

ments did not invade any of the plaintiffs' 

constitutional rights or liberties.

(5) Further, a person generally lacks 

standing to challenge overbreadth where 

his own conduct is clearly within the con­

templation of the statute. This is so even 

where there is some marginal application 

which might infringe on First Amendment 

activities. Parker v. Levy, 417 U.S. 733. 94 
S.Ct. 2547, 41 LEd.2d 439 (1974). In this 

case, the victim told defendant, and the 

victim’s fauier did not deny, that the abuse 

occurred. Therefore, defendant had more 

than a "reasonable suspicion" of its occur­

rence. The Legislature intentionally used 

"reasonable eause to suspect" as the
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threshhold for requiring a report in the 

belief that public policy is better served by 

investigating possibly unfo unded reports of 

child abuse than by failirg to investigate 

where abuse may prove 1/3 have occurred. 

Such an interpretation is consistent with 

the remedial history of the statute, which 

the Legislature amended to include psy­

chologists and family therapists following 

the Attorney General’s suggestion that 

these professionals were not covered by 

the terms of the original statute. See O A G  

1979-1980, No 5315, p 1075.

[6,7] Defendant next claims that the 

Child Protection L a w  is void for vagueness 

because it offers no reasonably precise 

standard to those charged with adhering to 

or enforcing the law. Defendant contends 

that the phrase "reasonable cause to sus­

pect" is not clearly defined and does not 

give him fair notice of w hat conduct the 

statute prescribes. A  vagueness challenge 

must be examined in light of the facts at 

hand. People v. Harbour, 76 Mich.App. 
552, 553, 257 N.W.2d 165 (1977), Iv. den. 

402 Mich. 832 (1977). A  defendant has 

standing to raise a vagueness challenge to 

a statute only if the statute is vagui as 

applied to his conduct. People v. Mi'chell, 
131 Mich-App. 69, 74, 345 N.W.2d 611 

(1983). Even though a statute m a y  be sus­

ceptible to impermissible interpretations, 

reversal is not required where the statute 

can be narrowly construed so as to render 

it sufficiently definite to avoid vagueness 

and where defendant’s conduct falls within 

that prescribed by the properly construed 

statute. Harbour, supra.
[8] A  statute which either forbids o 

requires the doing of an act in terms so 
vague that men of common intelligence 

must necessarily guess at its meaning and 

differ as to its application violates the first 

essential of due process of law. People v. Gilliam, 108 Mich.App. 695, 699, 310 N.W. 
2d 843 (1981); People t\ Herron, 68 Mich. 
App. 381, 382, 242 N.W.2d 584 (1976). 

However, a statute is not vague when the 

meaning of the words in controversy can 

be fairly ascertained by reference to judi­

cial determinations, the common law. dictio­

naries, L causes or even the words them­

selves, if they possess a common and gen­

erally accepted meaning. McCumby, 130 
Mich.App. at 714, 344 N.W.2d 338.

[9] W e  find that the words "reasonable 

cause to suspect" speak for themselves and 

provide fair notice of the conduct expected 

in reporting suspected child abuse. Based 

upon the fact that defendant was told by 

his patient, the victim, that her father was 

fondling her breasts, the § 3 reporting pro­

visions are not vague.

In this case, the circuit court suggested 

that defendant, in the course of exercising 

professional judgment, might have conclud­

ed that the information supplied to him 

indicating that the victim was being abused 

was inaccurate or some kind of fantasy. 

That hardly m u’ es the statute vague or 

overbroad. Defendant had reasonable sus­

picion of child abuse, but concluded that his 

suspicions were not factually founded. 

With respect to defendant's legal obli­

gations under § 3, it was not for him to 

make this determination, but for the re­

sponsible investigative agencies, such as 

the Department of Social Services, to make. 

While defendant is free to decide that the 

victim’s allegations are untrue for purposes 

of rendering professional treatment, he is 

not free to arrogate to himself the right to 

foreclose the possibility of a legal investi­

gation by the state. The state has differ­

ent interests, and its sovereignty i3 offend­

ed by child abuse.

[10] Defendant next contends that § 11 

of the Child Protection Law, M.C.L.

§ 722.631; M.SA. § 25.248(11), which abro­

gates all legally recognized privileged coin- 

munica„on except that between attorney 

and client for purposes of reports required 

to be made, or the admission of evidence in 

a civil child protection proceeding resulting 

from such a report, also amends by implica­

tion the psychologist-patient privilege, M.C. 

L. § 330.1750; M.S.A. § 14.800(750), in vio­

lation of our Michigan Constitution, Const. 

1963, art. 4, § 25. This claim is without 

meri- Amendment by implication is not 

constitutionally prohibited in ever) in­

stance. e.g., where, as here, an act is com­

plete within itself, People v. Stimer, 248 
Mich. 272, 292-293. 226 N.W. 899 (1929);
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Wayne County Prosecutor v. Recorder's Court Judge, 92 Mich.App. 433, 444, 235 
N,W.2d 318 (1979), lv. den. 408 Mich 905 

(1980).

Defendant's last claim is that the Child 

Protection Law is unconstitutional because 

it violates his Fourth Amendment and Fifth 

Amendment rights, as well as those of his 

patients.

[11] The fust prong of this argument is 

that defendant and his clients have a 

Fourth Amendment right to privacy from 

unreasonable seizure of oral evidence, cit­

ing Katz v. United States, 389 U.S. 347, 88 
S.Ct. 507,19 LEd.2d 576 (1967). However, 

this case is readily distinguishable from Katz; here, no governmental eaves­

dropping or intrusion or electronic surveil­

lance was involved.

[12,13] With regard to the second 

prong of the argument, we find the defend­

ant has no standing to assert a Fifth 

Amendment privilege. United States v. Goldfarb, 328 F.2d 280, 231-282 (CA 6, 
1964), cert. den. 377 U.S. 976, 84 S.Ct 1883, 

12 L.Ed.2d 746 (1964); Paramount Pic­tures Corp. v, Miskinis, 418 Mich. 708, 

715, 344 N.W.2d 788 (1984): In re Moser, 
138 Mich. 302, 305, 101 N.W. 588 (1904). 

Moreover, defendant is not an agent of the 

government therefore any information a 

patient chooses to divulge to him is not 

protected by the Fifth A mendment

W e  are concerned with the difficulty 

pointed out by the circuit court of child 

abusers in need of psychological counseling 

who are dissuaded by the § 3 reporting 

provisions from obtaining unfettered ac­

cess to psychiatric services due to the risk 

of prosecution for any abuse they have 

perpetrated. However, as noted by the 

United States Supreme Court in Colorado v. Connelly, 479 U.S. 157, 107 S.Ct. 515, 93 
L.Ed,2d 473 (1986), the difficulty in analyz­

ing this problem under the Fifth A m e n d­

ment is that this approach fails to recog­

nize the essential link between coercive ac­

tivity of the state on the one hand and a 

resulting confession by a defendant on the 

other hand. In this regard, the Connelly 
Court held that the flaw in this constitu­

tional argument is that it would expand the

previous line of voluntariness cases into a 

far ranging requirement that courts must 

devine a defendant's motivation for speak­

ing or acting as he did even though there is 

no claim that governmental conduct 

coerced his decision. 479 U.S. at 165, 107

S.Ct at 521.

W e  congratulate the parties and amicus 

curiae on their excellent briefs.

R E V E R S E D  and R E M A N D E D .

172 M ichA pp . 718 

Brian M O N T G O M E R Y  and Jill Mont- 

gomery Plaintiffs-Appellants,

r .

D E P A R T M E N T  O F  N A T U R A L  R E ­

SOU R C E S ,  Defendant-Appellee,

and

Department of 

Transportation, Defendant.

Docket No. 102480.

Court of Appeals of Michigan.

Submitted M a y  4, 1988.'

Decided Nov. 7, 1988.

Released for Publication Dec. 16, 1988.

Snowmobile operator who was injured 

when snowmobile collided with motor ve­

hicle at intersection of snowmobile trail and 

public roadway brought suit against state 

Natural Resources Department which pro­

vided funds to maintain snowmobile trail. 

The Court of Claims, John D. Payant, J.. 

granted Department’s motion for summary 

disposition based on defenses of govern­

mental immunity and recreational use act 

Driver appealed. The Court of Appeals. 

Weaver. J., held that (1) Department was 

not grossly negligent and did not engage in 

willful and wanton misconduct so as to 

remove it from protection of Recreational 

Use Act providing that landowner is not



PROPOSED AMENDMENTS TO CSSB 4 5 0  ( J u d i c i a r y )  am
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Page 7, lines 3 - 1 2 :

Delete all material.

Insert a new bill section to read:

"* Sec. 12. AS 47.17.050 is amended to read:

Sec. 47.17.050. IMMUNITY. Except as provided in 

fb) of this section, a [A] person who, in good faith, 

makes a report under this chapter, permits n interview 

under AS 47.17.027. or [WHO] participates in judicial 

proceedings related to the submission of reports under 

this chapter, is immune from [ANY] civil or criminal 

liability that [WHICH] might otherwise be incurred or 

imposed, except that a person who knowingly makes an 
untimely report is not immune from civil or criminal 

liability based on the delay in making the report."

Page 9, lines 8 - 1 2 :

Delete all material.

Insert a new subsection to read:

5!(13) "maltreatment" means an act or omission 

that causes, or could cause, a child to be a child 

in need of aid under AS 47.10.010(a)(2) if the act 

were committed by a person responsible for the 

child's welfare;"

Page 9, lines 22 - 25:

Delete all material.



Page 1, line 21, after "reports":

Insert "before making a report required under this

chapter to the department"

Page 3, line 23:

Delete "a new section"

Insert "new subsections"

Page 3, line 26, after "school":

Insert "or school district"

Page 3, line 28, after "school":

Insert "or school district"

Page 4, line 1, after "student":

Insert "or on the premises of a school within the

district in which the child is enrolled as a student"

Page 4, lines 1 - 2 :

Delete "at the conclusion of its investigation"

Page 4, lino 3, after "enrolled":

Insert "immediately after the agency determines that a 

child has been abused or neglected under the circumstances set out 

in this section"

PROPOSED AMENDMENTS TO CSSB 450  ( J u d i c i a r y )  am
(C onsensus R eached  D u r in g  4 / 1 0 / 9 0  HESS C o m m itte e  Work S e s s io n )

1



Delete all material.

Insert "If the notification involves a person in the 

teaching profession, as defined in AS 14.20.370, the law 

enforcement agency shall send a copy of the notification required 

under this subsection to the Professional Teaching Practices 

Commission."

Page 4 ,  l i n e  5 ,  a f t e r  t h r o u g h  l i n e  1 1 :

Page 4, after line 11:

Insert a new subsection to read:

"(g) A person required to report child abuse or 

neglect under (a) of this section who makes the report 

to the person's job supervisor or to another individual 

working for the entity that employs the person is not 

relieved of the obligation to make the report to the 

department as required under (a) of this section."

Page 4, line 24, after "district":

Insert "at least once every five years"

Page 5, line 9, after "(6)":

Insert "a brief description of"

Page 6, line 16, after "custodian":

•
Insert "if the department or law enforcement agency 

provides written certification to the school officials that (1) 

there is reasonable cause to suspect that the child has been abused 

or neglected by a person responsible for the child's welfare, or 

as a result of conditions created by a person responsible for the 

child's welfare; (2) the interview at school is a necessary part 

of the investigation to determine whether the child has been abused 

or neglected; and (3) the interview at school is in the best 
intorests of the child"

2



1

Delete "may"

Insert "shall"

Page 6, line 20, after

Insert "Immedir tely after conducting an interview 

authorized under this section, the department or agency shall make 

every reasonable effort t'-* notify the child's parent, guardian, or 

custodian that the interview took place."

Page 7, line 16, after "liability":

Insert "for the child abuse or neglect"

Page 8, lines 8 - 9 :

Delete "knowing of the circumstances giving"

Insert "and who knows or should have known that the 

circumstances give"

Page 8, lines 11 - 16:

Delete all material.

Renumber following sections accordingly.

%

Page 9, line 7, after "and":

Delete "within"

Insert "no later than"

Page 6 ,  l i n e  1 7 ,  a f t e r  " o f f i c i a l " :

3



0  v

Delete all material.

Renumber following subsections accordingly.

Page 9, line 19, after "to":

Delete "suspect"

Insert "believe"

Page 9 ,  l i n e s  13 -  16 :

4
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ANCHORAGE SCHOOL DISTRICT'S ANALYSIS 

AND COMMENTS ON SENATE BILL 450 

AND PROPOSED CHANGES TO AS 47.17,010 ET SEQ.

The recently issued report from the grand jury which has 

been investigating the issues arising out of the Carlson incident 

in Anchorage contains two basic conclusions, both of which have 

been previously and consistently asserted by the Anchorage School 

District: (1) it is essential that there be inter-agency

cooperation between school districts, law enforcement authorities, 

and social services agencies if the common goal of protecting 

children from abuse and neglect is to be realized, and (2) that the 

provisions of AS 47.17.010 et sea, are vague and confusing as 

presently written.

Unfortunately, Senate Bill 450 frustrates, instead of 

promotes, inter-agency cooperation. Instead of providing 

mechanisms which would encourage greater cooperation, the Bill 

resorts to imposing additional legal duties, pretty much 

unilaterally upon school districts. Instead of improving the 

clarity of existing legislation by providing clear definitions, the 

Bill uses more vague language and adds terms even more confusing 

than those already contained in the statute. The only clearly 

discernable intent of the proposals contained in Senate Bill 450 is 

the desire to increase ar.d make easier the prosecution of persons 

who make judgment calls concerning when to report suspected abuse 

and neglect through second-guessing by police and prosecutors. The 

amendments do nothing to increase protection of children, nothing 

to facilitate cooperation between agencies, and nothing to assist



the persons required to report to better understand their 

obligations.

In the remainder of this Memorandum, the Anchorage School 

District presents its analysis of Senate Bill 450, and proposes, 

instead, provisions which would facilitate inter-agency cooperation 

and remove, rather than increase, uncertainty and confusion in the 

meaning of statutory terms.

SECTION 1 (AMENDMENT TO AS 47.17.0105

The purported expression of intent added to AS 47.17.010 

which concerns the distinction between reporting and investigating 

child abuse and neglect requires further comment.1 As drafted, the 

Senate Bill ignores the fact that school districts, as well as 

social services and law enforcement authorities, have lawful and 

legitimate needs to investigate suspected child abuse or neglect. 

In the case of school districts, it is imperative that as an 

employer, the District to be able to identify, substantiate, and 

provide a basis for action against any employees who may have 

committed reportable acts against students. Indeed, the school 

district's interest is even broader. As in the Carlson case, the 

District needs to be able to develop information which may 

appropriately be used to terminate employment status even though it 

may r.ot constitute a criminal act or be otherwise reportable under 

Title 47. Teacher tenure statutes and procedures require that the 

school district, as employer, develop its own independent factual

1 The inclusion in the purpose section of references to 

"mental injury" and to "maltreatment," will be addressed in the 

remarks pertaining to Section 20, below.
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basis for taking personnel action. AS 14.20.180. These statutes 

place a heavy burden on school districts to prove misconduct in 

terminating a tenured teacher. The District also has an obligation 

to protect students.

The school district cannot legally rely upon 

investigations done by other agencies and have any hope of

prevailing in contested employment proceedings. Accordingly, the 

implication in the Senate Bill that social services and law

enforcement authorities are the only agencies which should be

investigating child abuse or neglect does not accommodate a school 

district's important interest in removing an abuser from contact 

with students and terminating the employment relationship.

Instead, school districts have vital interest in develcpiny 

information which will enable them to take effective employment 

action to protect students. Hopefully, in cases involving criminal 

wrongdoing, such investigations can be done jointly with 

appropriate law enforcement agencies.

The suggestion that school districts are incapable of 

conducting appropriate and effective investigations in this area 

for purposes of successfully undertaking employment action is 

contradicted by Section 7 of the Bill which requires school 

districts to conduct training programs of their employees 

concerning the laws relating to abuse and neglect, techniques for 

recognizing and detecting abuse and neglect and other related 

subjects. Additionally, the school district has counselors, 

nurses, and administrators who have experience in and 

responsibility for investigating a range of matters that require
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fair and effective interview techniques. In addition to employment

matters, school district personnel must investigate student

misconduct that might result in serious discipline or suspension.

It is clear that there is a distinction between the right

and necessity of investigating on the one hand and the obligation

to report on the other. This is the valid point which should be

made clear in an Amendment to AS 47.17.010. Accordingly, that

section should be amended to read as follows:

[In lieu of the language in Senate Bill No.

450 beginning, "it is not the intent . . .",
AS 4 7.17.010 should be amended to read as 

follows:

The Legislature recognizes that social service 

agencies, law enforcement authorities, and 

school districts, all share the common goal of 

protecting children and all have different 

primary purposes whose achievement is designed 

to promote that common goal. The Legislature 

further recognizes that in achieving their 

primary purposes, social service agencies, law 

enforcement authorities, and school districts 

must be able to obtain accurate and reliable 

information concerning child abuse and 

neglect, and that such information frequently 

must be obtained from the same source or 

sources. T.z is the intent of the Legislature 
that all social service agencies, law

enforcement authorities, and school districts 

should recognize the legitimacy of each 

others' functions, accept the commitment of 

each other to the common goal of protecting 

children, and do everything possible to

facilitate a professional and cooperative 

working relationship among themselves. It is 

the intent of the Legislature that persons 

required to report under this Title shall make 

such reports after the earliest time at which 

they develop the basis and belief required by 

law that abuse or neglect has occurred. 

Thereafter, whatever investigations are 

necessary should be undertaken in a

cooperative spirit and in the best interest of 

the children concerned.
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SECTION 2 (AMENDMENT TO AS 47.17.020(an 

The "Cause to believe" standard contained in present AS 

47.17.020(a) should be retained, and the Senate Bill's proposal of 

"reasonable cause to suspect" standard should be rejected. The 

reasons for retaining cause to believe standard, as well as a 

definition of that standard which provides some guidance to the 

persons who have to apply it, are fully discussed in the remarks to 

Section 20 below.

SECTION 3 (AMENDMENT TO AS 47.17.020(b))

The "Cause to believe" standard contained in present AS 

47.17.020(b) should be retained, and the Senate Bill's proposal of 

"reasonable cause to suspect" should be rejected. The reasons for 

retaining cause to believe standard, as well as a definition of 

that standard which provides some guidance to the persons who have 

to apply it, are fully discussed in the remarks to Section 20 

below.

SECTION 4 (AMENDMENT AS 47.17.020(c))

No comment required.

SECTION 5 (REPEAL AND RE-ENACTMENT as 47.17.020(e))

No comment required.

SECTION 6 (AMENDMENT ADDING. NEW .SECTION_(.f_)._TP__AS_47_.17_t02Ql

There are two major problems with this proposed 

subsection. First, if a law enforcement agency knows of school- 

related abuse or neglect of a child, no legislation should suggest 

that it is appropriate for the agency to wait until the conclusion 

of its investigation to notify the Chief Administrative Officer of 

the school or district in which the child is enrolled. Yet, that
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is precisely the implication contained in the proposed subsection. 

This implication flies in the face of the grand jury's recognition 

of the need for inter-agency cooperation. It also threatens 

substantial harm to other students in cases where law enforcement 

agencies are conducting a confidential investigation of school- 

related abuse or neglect without notifying school authorities so 

they can take immediate personnel action to suspend, reassign, or 

remove the cause of the suspected abuse or neglect. Accordingly, 

the first sentence of proposed subsection (f) should be modified to 

read as follows:

"The Law Enforcement Agency shall 

[delete "At the conclusion of its 

investigation"] notify the Chief 

Administrative Officer of the school or 

district in which the child is enrolled at the 

earliest possible time after the agency 

determines that a child has been abused or 

neglected and the circumstances set forth 

above, and in no event later than 24 hours 

a*ter having made such a determination."

The second problem with proposed subsection (f) is that

it inefficiently places a burden upon the Chief Administrative

Officer of the school or district in which the child is enrolled to

forward the law enforcement agency's information to Professional

Teaching Practices Commission. This is an unnecessary step since

the law enforcement agency, or any other person or organization,

c an and should make a report to PTPC in the event it believes a

person involved in the teaching profession has committed an act of

child abuse or neglect. Administrators in school districts should,

of course, file reports with PTPC when, in their professional

judgment, they believe such reports are warranted. If a law

enforcement agency, or some other person or agency, feels a report
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is warranted, then they should make such a report. But it is 

unnecessary to obligate one individual to forward the report of 

another, particularly since the proposed legislation does not take 

account of circumstances in which the Chief Administrative Officer 

might have reason to doubt the accuracy or creditability of the 

"determination" made by some law enforcement officer. Simply put, 

whoever has a reason to believe their referral to PTPC would be 

appropriate should make such a referral.

SECTION 7 (AMENDMENTS TO AS 47.17.022)

The Anchorage School District concurs in the amendments 

to the statute which specifically set forth the obligation of 

school districts to provide appropriate training in this area. 

Indeed, the Anchorage School District has been providing such 

training for years at the direction of the Department of Education.

The only problem with the amendments arises from the 

addition of new subparagraph (6) which purports to obligate school 

districts to instruct their employees concerning "the manner in 

which cases of child abuse or neglect are investigated by the 

department and law enforcement agencies after a report of suspected 

abuse or neglect." The manner of investigation by other agencies 

is, of course, something known to them and not within the immediate 

knowledge of school districts. Subsection (d) provides that a 

department or school district mav seek technical assistance from 

the Department of Health & Social Services in the development of 

its training program, but does nothing to insure the Department of 

Health & Social Services will provide assistance when it is 

requested. Moreover, no such obligation is created with respect to
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law enforcement agencies. School districts cannot very will be

required to train employees concerning the manner in which DFYS and

police investigate without being provided information as to how

those agencies conduct their investigations. Accordingly, either

AS 47.17.022(c)(6) should be deleted from the amended statute, or

AS 47.17.022(d) should be amended to add the following sentences

after the language contained in the Senate Bill:

"If a department or school district makes such 

a request, the Department of Health & Social 

Services shall respond by providing the 

necessary or requested technical assistance 
within 45 days of the filing of the request. 

Additionally, the department and law

enforcement agencies shall prepare and

disseminate to the school district in the 

jurisdictions in which they operate written 
materials describing the manner in which cases 

of child abuse or neglect are investigated by 

them after reports of suspected abuse or 

neglect have been made. These materials shall 

be prepared and disseminated to the

appropriate school districts within 60 days of 

the effective date of this legislation, and in 

the event any modification, amendment, or 

change occurs with respect to the manner of 

investigation conducted by the department or 

law enforcement agencies, they shall provide 

written notification of the change and of the 

new current procedures for investigations in 

such cases to the appropriate school districts 

within 30 days of the making of any such

changes."

SECTION 8 (AMENDMENTS TO AS 47.17,023)

The reason to believe standard should be retained, and 

the proposed "reasonable cause to suspect" standards should be 

rejected for the reasons discussed fully in the remarks to Section 

20 below. Moreover, use of the term "immediately" should be 

deleted for the reasons discussed in the remarks to Section 20 

below.
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SEgIIQN-9 (AKENP.reNTS_TQ_AS 4 7 .,17 r,Q,25(e ) )
No comment required.

SECTION 10 (AMENDMENT BY ADDING NEW SECTION 47.17.027)

This new section is another good example of the Bill's

failure to promote cooperation in favor of the imposition of legal

obligations. If the Legislature elects to proceed in that manner,

then it should impose obligations in a fair fashion which take due

regard of the interests of all of the agencies with a common stake

in the information to be obtained concerning child abuse or neglect

and to share in the common goal of protecting children. Instead,

this proposed section of the Senate Bill disregards the legitimate

interest and the role of school districts, providing social

services and law enforcement investigators to use children in the

school setting for pursuit of their own purposes without regard for

the legitimate interest and functions of the schools. Accordingly,

Section 47.17.027 should not be enacted. Instead, social services

and law enforcement agencies should work out Memoranda of

Understanding with school districts at the local level.

If the legislature is intent upon replacing cooperation

with legal requirements, then the proposed Section 47.17.027 should

be discarded in favor of the following provisions, derived from a

Memorandum of Understanding between the Anchorage School District

and the Division of Family and Youth Services of the Department of

Health & Social Services:

In cases where the department or a law 

enforcement agency determines that there is 

cause to believe that a child has ’'oen abused 

or neglected by a person responsible for the 

child's welfare, or as a result of conditions 

created by a person responsible for the
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child's welfare, and based upon information 

and reports which did not originate with 

school district employees, then school 

officials shall permit an interview of the 

student without prior permission having been 

obtained from a parent/guardian, if the 

parent/guardian, is the person responsible for 

the child's welfare who is suspected of 

committing the abuse or neglect. Before such 

an interview is authorized, the department or 

law enforcement agency shall provide written 

certification to the school official of the 

following:

a. That the department or agency has cause 

to believe that the student is a victim 

of abuse or neglect by a person 

responsible for the child's welfare or as 

a result of conditions created by a 

person responsible for the child's 

welfare;

b. That the interview is necessary to 

determine the existence of the alleged 

abuse or neglect;

c. That the proposed interview is in the 

best interest of the child;

d. That the department or law enforcement

agency will make a diligent effort to 

notify the parent/guardian that the

interview occurred as soon as feasible 

after the conclusion of the interview, 

but in no event later than 10:00 p.m. on 

the day on which the interview occurs.

A representative of the school district shall 

be permitted to be present at any such 

interview unless the department or law 

enforcement agency provides case-specific

reasons in writing specifically setting forth 

why the presence of a representative from the 

school would be detrimental to the interview. 

A student who is believed to possess 

information relative to child abuse or

neglect, but who is not believed to be the

object of such abuse or neglect may not be 

interviewed in school relative to such 

information without a court order or without 

prior notification to and approval from the 

student's pare:»t/guardian.
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The amendment to subsection (b) should be expanded to

include the provision of investigative reports and reports of harm

to school districts as well as to "governmental agencies with

child-protection functions." If the legislature opts to impose

legal obligations and limits on the roles to be played by various

agencies in the area of child abuse and neglect, then it must make

provision for sharing of information between agencies. The grand

jury's report specifically recommends that this subsection be

amended to permit the sharing of information beyond governmental

agencies with the child-protection functions. Accordingly,

subsection (b) should be amended to include the following sentence

prior to the sentence beginning . . .  "a person, not acting . . .:

". . . investigation reports of harm filed

under this chapter which involves (1) 

suspected abuse or neglect caused by a teacher 

or other employee of the school district, (2) 

which occurred during an activity sponsored by 

a school, or (3) which occurred on the 

premises of a school shall be provided to the 

Chief Administrative Officer of the school or 

school district at the earliest possible time 

after the information or reports are 

prepared."

SECTION 12 (AMENDMENTS TO AS 47.17.050)

The proposed amendment to the immunity provision of the 

statute renders the provision of the criminal penalty for failing 

to report unconstitutional. The United States Supreme Court has 

recognized for decades that legislation which requires an 

individual to make a report which is then used as the first step in 

prosecuting the individual for a law violation constitutes a clear 

violation of the privilege against self-incrimination.

SECTION 11 ( AMENDMEN Z TO AS 4 7 . 1 7 . 0 4 0 r b n
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Accordingly, such statutes are unconstitutional unless they provide 

immunity from prosecution which is co-extensive with the privilege. 

Under the Senate Bill, a teacher could make a good faith report on 

Friday, believing that she has cause tc relieve that child abuse or 

neglect has occurred. DFYS could then forward the report to a law 

enforcement agency, and if some police officer concluded that the 

teacher should have had enough information to report on Tuesday, 

then the report could be deemed "untimely." Assuming a prosecutor 

agreed with this assessment, the teacher could then be prosecuted 

for failing to report "immediately" or "promptly" as required by 

the statute. Of course the prosecution of the teacher would not 

have occurred but for the teacher's making a good faith report. 

Essentially, the teacher incriminates herself by making a report in 

good faith, only to be second-guessed by the police and prosecutors 

j.ater who, in hindsight, concluded that she had sufficient 

information to make the report at an earlier point. According to 

the Senate Bill, this teacher lacks immunity from prosecution, can 

be hauled into court, prosecuted, convicted of a crime, sentenced 

to jail, and suffer the ignominy of a criminal record, all because 

she made a good faith report, the timing of which was second- 

guessed by others in nindsight. The Alaska and the United States 

Constitutions will not permit such a result.

The Anchorage School District believes that the purpose 

of the statute is to encourage people to make reports so that 

intervention can occur to protect children. This provision in the 

Senate Bill creates a priority in prosecution of reporters over the
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creation of incentives to promote reports to protect children. AS 

47.17.050 should be amended to read as follows:

(a) a person who makes a report under 

this chapter, or who participates in judicial 

proceedings related to the submission of 

reports under this chapter, is immune from any 

civil or criminal liability which might 

otherwise be incurred or imposed, unless the 

person makes a report which the person Vr.ows 

to be false at the time the report is made, or 

unless the person intentionally delays making 

a report for the purpose of preventing the 
discovery of child abuse or neglect which the 

person believes to have occurred.

SECTION 13 (AMENDMENT BY ADDING NEW SUBSECTION TO AS 47.17.050)

No comment required.

SECTION 14 (AMENDMENT TO AS 47.17.064)

No comment required.

SECTION_l_6_.(AMENDMENTS.TO AS 47.17.068)

The proposed amendments to the criminal penalty section 

which applies to failure to report, can only be described as a 

punitive and misguided overreaction to the Carlson matter. 

Existing law, undoubtedly in recognition of the fact that the 

obligation to make a report on such a vague standard as cause to 

believe or, worse, reason to suspect, purports to impose a criminal 

penalty for failing to report only when an individual "knowingly" 

fails to make a required report. The section as amended purports 

to impose strjet liability upon persons who fail to make reports, 

irrespective of their own good faith and absence of any criminal 

ii.tent. The proposed amendments further evidence the peculiar 

agenda underlying many of the proposals contained in Senate Bill 

450. Nothing in these modifications will improve the protection of 

children. However, they will make it infinitely easier for police
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and prosecutors to target, investigate, and prosecute health 

practitioners, educators, and others required to report who, 

notwithstanding their good faith and best efforts, are determined 

through the hindsight of police and prosecutors to have 

miscalculated the moment at which cause to believe or reason to 

suspect arose. Unfortunately, the Anchorage School District must 

observe that in the face of a grand jury report calling for inter­

agency cooperation, proponents of this section of Senate Bill 450 

are apparently set on a course of hardening adversary relationships 

between law enforcement authorities and potential reporters. It is 

incomprehensible why the proponents of this section of the Senate 

Bill conclude that the radical step of imposing strict criminal 

liability could possibly be an appropriate response to an after- 

the-fact determination that somebody made a highly discretionary 

judgment call the wrong way or a little bit too late.

Imagine what the response of law enforcement agencies 

would be if such a punitive measure were focused on them. Let us 

suppose that the Legislature proposed a bill which would subject 

police officers and prosecutors to criminal prosecution if they 

authorized or made arrests or brought charges without adequate 

"probable cause." Assume that, like the proposed amendments to the 

criminal penalty in Title 47 no criminal intent was required. 

Accordingly, a police officer or prosecutor could successfully be 

charged and convicted of a crime for making or authorizing an 

arrest or filing a charge when a court later determined that there 

had not beon probable cause to support the action. Police and 

prosecutors would flood the Legislature with appeals pointing out
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that "probable cause" is a highly discretionary 'judgment, that it 

depends entirely upon the individual facts of a particular case, 

that courts are constantly disagreeing as to when probable cause 

exists or does not exist, and that it would be wholly unfair to 

subject dedicated law enforcement professionals to criminal 

prosecution because somebody, in hindsight, second guessed the 

accuracy of judgments which they made in good faith but which 

turned out to be erroneous. Exactly the same situation exists 

with respect to the proposed amendment to the penalty section of 

Title 47. The standard existing in the proposed Senate Bill is far 

lower, more discretionary, and more subject to disagreement than 

the well established concept of "probable cause" or the standard 

existing in the present law. If the Legislature would strike the 

criminal penalty section from Title 47 altogether, it would promote 

inter-agency cooperation, by having a direct effect on the 

normative messages concerning how people should perceive each other 

and their obligation. But if a criminal penalty is to remain in 

the statute for persons who fail to report under the vague and 

discretionary standards contained in this legislation, then it 

certainly should require at least a "knowing" failure to make a 

report, as exists in the present law.

Finally, adopting the amondment proposed in Senate Bill 

450, and imposing strict criminal liability upon individuals who 

fail to make u report at the precise moment that a hopelessly 

discretionary standard is supposedly fulfilled will render the 

proposod penalty section unconstitutional. An attempt to enforce
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such a section would plainly violate any accuseds' rights to due 

process under the Alaska and United States Constitution.

The inclusion of "mental injury" raises problems which 

are discussed in Section 20 below.

Additionally, there does not appear to be a rationale for 

expanding the scope of the reach of the statute beyond abuse or 

neglect occasioned by those who are responsible for the child's 

welfare, as provided for j.n present law.

SECTI0N_18_(AMENDMENTS TO as 47.17.070(3))

No comment is required.

SECTIQN_19 _(AMENDMENT TO AS 47.17.Q7C( 9 ) )

No comment is required.

SECTION 20 I AMENDMENTS BY ADDING NEW PARAGRAPHS TO AS 47.17.070) 

The proposed definition (12) concerning the term 

"immediately" is self-contradictory, vague, and fails to resolve 

the main source of uncertainty in the reporting statute. 

Immediately cannot mean both "as soon as is reasonably possible" 

and "within 24 hours" as suggested by the definition. 

Circumstances can be imagined where the report as soon as is 

reasonably possible could not occur within 24 hours. Additionally, 

the ability to charge someone with a crime because they reported at 

23 hours 30 minutes and were determined by someone else to have 

boon able "reas nably" to have reported sooner indicates that 

Senate Bill 450 has done nothing to limit the discretion of law 

enforcement officials, put persons on notice as to their 

obligations, or otherwise resolve the problems that exist in the
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present statue. Most significantly, the concept of an "immediate" 

or "prompt" report will always be contentless given the highly 

discretionary standards which trigger this timing mechanism. 

However precise the definition of what "immediate" or "prompt" 

mean, the vagueness, uncertainty, lack of guidance, and difficultv 

which arises from the reporting statute is that the ciming 

mechanism is triggered by the occurrence of "cause to believe" in 

the present statute or "reasonable cause to suspect" in the Senate 

Bill. It is the combination of an immediate reporting requirement 

with such a vague, ad hoc, discretionary standard which makes it 

virtually impossible to meaningfully inform people as to the 

obligations which the law imposes upon them. While a sense of the 

intent can be discerned from the language and from the overall 

legislative scheme, a requirement "immediately" to report a 

suspicion or cause to believe can never be defined with sufficient 

precision to permit the imposition of a criminal penalty for the 

good faith failure of a person to do so.

New subsection (13) finally offers a definition of 

"maltreatment," a term which has not previously been specifically 

defined in Title 47, and which appears nowhere else in the Alaska 

statutes. Unfortunately, the purported definition contained in 

Senate Bill 450 is so amorphous that it is virtually without 

content or definite meaning. The range of "behavior that harms or 

threatens a child's health or welfare." is potentially so large and 

all encompassing as to frustrate the ability of reasonable people 

to understand what would be included and what would not be 

included. For example, would otherwise lawful and consensual
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