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Brand new blue and white signs are springing up all
across the state. They are unlike any olhpr signs in the
country. "Drug-Free School Zone." they proclaim. These
signs have generated a great deal ol discussion, and have
raised a number ol questions. What is a "drug-lreo school
zone?" What is hoped to be accomplished by posting signs7

Designed to heighten public awareness regarding New
Jersey stough new drug laws, the signs were posted to raise
precisely this type ol question, while simultaneously alerting
the public to the existence ol "drug-free school zones."

Under the new law. the Comprehensive Drug Reform Act
ol 1987, which became ellective on July 9. 1907, drug-free
school zones extend 1,000 feet In all directions Irom the
outer boundaries of every elementary and secondary school
in the state. The zones are not limited to public schools, but
include private and parochial schools as well. The law now
provides that anyone distributing drugs within those school
zones faces enhanced punishment. Specifically, a dealer
who operates in a school zone is subject to a minimum
mandatory term of three years Imprisonment with no possi-
bility of parole.

The goal ol law enforcement is to move drug sales and
possession at least .uOO feet outside of all the schools in
the state. This will give the new drug education, general
education and new drug coordinators in our schools over
the next generation a chance to win the war which law
enforcement cannot win alone. The creation of drug-free
zones around the more than 2.400 schools is a realistic and
achievable goal.

The especially tough punishment lor drug-free school
zone offenders is not restricted to dealers alone. A person,
juvenile or adult, who uses or possesses an illicit drug within
a school zone faces a mandatory 100 hours of community
service. This is in addition to the S500 penalty which will
be returned to the community for drug education and pre-
vention, and the mandatory revocation or postponement of
a driving license for at least six months and up to two years.

The drug-lree school zone component ol New Jersey s
Comprehensive Drug Reform Act Is not without its share of
controversy. No innovative law ever is. It has been sug-
gested that by providing enhanced punishmenl for school
zone offenders, we may simply be encouraging dealers to
set up shop just outside the school zone boundaries and
that it would be better to simply post signs proclaiming a
drug-free New Jersey. These are fair propositions which
require a candid response.

We know that despite our best efforts, ‘he war on drugs
cannot be won overnight. A drug-free New Jersey—not a
warning on signs—is our ultimate and long range goal.
Tough laws alone cannot achieve that goal But we can take
immediate steps to rid schools and the adjacent areas of
drug trafficking.

With the help of the education community, a drug-free
school zone is a goal which is enforceable, is realistic, and
by Dec. 31. 1989 our 14-month implementation olan of this
new :iw should be in full swing.

This does not mean that we plan to tolerate or ignore drug
offenses occurring outside of school zones It merely means
that we are setting rcalift® goals. Cur nev. law provides
lough punishment for pit offendors, und Now Jersey now
has a mandatory arrest policy throughout the state. But we
have directed many cf our limited resources and efforts
specifically to rmoKng 'cbool zones The question then
becomes, why fouus on schools?

Our new law recognizes that if we arc ultimately to win
the so-called "war” on drugs, success will depend on reduc-
ing the demand for illicit substances. This, m turn, will de-
pend on tho new education programs being utilized in our
schools. Designed to teach out young poople how and why
they should "say no." these programs will actuate a funda-
mental reversal of society's tolerance of drug use. New
Jersey's new penal law recognizes as much It also recog-
nizes lhat our schools will sorve as one of the primary
mediums for achieving this long-range objective
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around them are sate havens lor children, not marketplaces
for druq dealers or users. By vigorously enforcing our drug-
free schoot zone plan, law enforcemenl will fulfill part of its
vital role in promoting critically important demand reduction
initiatives. Almost one-third of children try drugs before the
9lh and 10lh grade and aboul two-thirds by Ihe time they
linish high school.

Our children are entitled to an environment which is con-
ducive to education, free of drugs and where drug traffick-
ing activities will not be tolerated. Children should not be
able to took out their classroom window and see a drug deal
taking place. They should not be able to lind used "crack"
vials littered around school playgrounds. They should not
be propositioned to buy or use drugs while walking to
school or inside schoo buildings.

Therefore, we must, as an absolute priority, do everything
we cjn to keep innocent childron as tar away from lhe drug
culture lor as much ol the day as possible. This gives our
new K-12 drug coordinated curriculum program and new
drug coordinators and counselors a chance to do their |obs.

The reason for creating drug-lree school zones is thus
apparent: We intend to push the drug pusners away Irom
children, who are Ihe most vulnerable and impressionable
of drug victims. We want to make drugs less available to
our children, and force them to go to greater lengths to
complete illicit transactions. We want to make it harder for
dealers to get to our children.

Some students, of course, especially those who are
already regular users or who are drug dependent, will follow
the dealers to their new locations. It's our (elief. however,
lhat with this comprehensive coordinated approach the next
generation and the older children not yet involved will not
lollow the drug dealer and will have the tools to know "how"
and "why" to say no.

The new signs, in turn, evidence our resolve to vigorously
enforce this new law which is among lhe toughest in the
nation. Knowledge ol where Ihe drug-free school zones aie
and whal a violation means will speed the process of achiev-
ing our goal of "getting the user and the pusher 1.001 feet
away from schools." The signs remind everyone lhal lhe
drug problem is pervasive, trial no community has been
spared, and more importantly, that the zones exist and we
intend to make our schools drug-lree They will also serve
to remind us to be vigilant at all times. We hope, in this
regard, that law abiding citizens will help us to achieve this
goal by calling the police whonever they see illegal drug
activities within these "drug-lree school zones."

These new signs are not. and were never meant to be.
the answer to our drug problem. Rather, they are a very
small but highly visible part of a much larger, com-
prehensive program designed lo address both the supply
and demand sides ot this deadly problem.

Some may argue that these signs are empty symbols,
without meaning or Impact. Rest assured, however, that
there will be many disbelieving drug predators sitting m
prison who will have three long ears lo contemplate me
symbolism. More Importantly, more than one million chil-
dren ol ihe next generation will have a better chance lo grow
up drug free and be the best they can bo

The plans and tools are in place but only the local com-
munity. with the involvement ol town governments, police
departments, local educators and citizens, can really make
our goal (or lhe next generation of children a reality
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MEMORANDUM March 16, 1990
SUBJECT: Amendments to CSSB 355 (Jud) am
TO: Representative Johnny Ellis

Attn: Jim Nordlund

FROM: John B. Gaguine
Legislative Counsel

Enclosed is one amendment you requested to CSSB 355 am S
(the "Satch Carlson bill"™) based on the grand jury report.
This amendment 1is the one 1iImposing a reporting requirement
to the Professional Teaching Practices Commission (PTPC) by
law enforcement officers and social workers. (1 added the
social worker requirement because it seemed appropriate and
consistent with AS 47. 17.) There is, however, a major
problem with this amendment. As you see, it necessitates a
title change, which under the Uniform Rules cannot be done
without a resolution. IT you wish, | car. prepare such a
resolution, or | can redo the amendment as a new bill.

I did not draft the other amendment recommended, relating to
the PTPC notifying other state teacher licensing authorities
about revocations Tfor sexual misconduct, because the author —
ity already exists. I happened to see on the news last

night that the PTPC revoked Carlson®s certificate, and noti—
fied all the other states. So 1 called the PTPC to see what
their authority to do that vas. They pointed me to a regula—
tion, U AAC 12.095(b), which requires the Department of Edu—
cation to "provide to all other state departments of educa-—
tion notice of revocation or suspension of a certification."”
I think that this regulation, which apparently was over—
looked by the grand jury, meets the grand jury®"s desires.

Of course, 1if you still want legislation on this matter, |
will be happy to draft it.

IT I may be of further assistance, please advise.

JBG :pi
WKP3/04 7
Enclosure
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Gaguine
AMENDMEN 1
OFFERED IN THE HOUSE
TO: CSSB 355 (Judiciary) am
1, line 10:
Delete "and"
1, line 13, following "minor™:
Insert and requiring law enforcement officers and social workers to

repor

cerni

Page

"o

t to the Professional Teaching Practices Commission information con—

ng sexual misconduct by teachers"

5, following line 16:
Insert a new bill section to read:
Sec. 9. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.021. REQUIRED REPORTING OF TEACHER MISCONDUCT. (a)
A law enforcement officer or a social worker 1in the state shall dis—
close to the Professional Teaching Practices Commission information
that the person has acquired 1in the performance of the person®s pro-—
fessional duties and that gives the person reason to believe that a
teacher 1in the state has engaged in conduct with a minor violating
AS 11.41.434 - 11.41.438, 11.41.455, or 11.41.460. The report re—
quired under this subsection 1is 1in addition to the report required

under AS 47.17.020.

(b) This section does not prohibit law enforcement officers and

-1- 3/16/90
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social workers from reporting cases that have come to their attention
in their nonoccupational capacities, nor does it prohibit any other

person from reporting the information set out in (a) of this section."”

Renumber the following bill section accordingly.

-2- 3/16/90



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
Plaintiff,
Vs,
GORDON C. CARLSON
Defendant

Case No73AN-~89-7443 Cr.

MEMORANDUM DECISION AND ORDER

The defendant 1is an Anchorage high school teacher
charged with two counts of Sexual Abuse of a Minor 1in the First
Degree under AS 11.41.434(a)(2)(A) and one count of Sexual Abuse
of a Minor 1in the Second Degree under 11.41.436(a)(3)(A) with
a 17 year old female student. Both statutes prohibit a person
18 vyears of age or older from engaging in sexual penetration
and contact with a person who 1is under 18 years old and who
"iIs entrusted to the offender®s care by authority of law."

The defendant moved to dismiss, asserting that the
statutes do not apply to a high school teacher-17 year old student
relationship. Alternatively, the defendant argues that even
if the statutes are applicable, they are.*void for vagueness.
The state opposes the motion to dismiss, arguing that the statutes
are applicable because of the special legal relationship botween
high schorl teachers and students. The state also asserts that

the statutes are nor void for vaguenoss.
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The language, "entrusted to the offender®s care by
authority of law,” is not defined in the statutes, and the meaning
of the phrase 1is not clear on the face of the statutes. The
defendant argues that the Ilanguage should be construed narrowly
to refer to a guardian-ward relationship. The state argues
for a broader definition that would encompass a variety of re—
lationships, including teacher and student.

The goal of statutory interpretation is to give effect
to legislative intent, with due regard for the meaning the stat—
utory language conveys to others. Tesoro Alaska Petroleum Co.
v. Kenai Pipeline Co., 746 P.2d 896 (Alaska 1987). Legislative
intent 1is generally found in the itatutory language, but where
the Jlanguage 1s vague or ambiguous, the 1intent must be derived
by applying rules of construction.

A traditional rule of construction 1is that vague or
ambiguous criminal statutes should beread narrowly in favor
of the defendant and against the state. Kuvaas v. State, 696
P.2d 684 (Alaska App. 1985); State v. R.H., 683 P.2d 269 Alaska
App. 1984). The court believes that construing the disputed
language narrowly to refer to a guardian-ward relationship would
be consistent with this rule of construction. This conclusion
is further supported by several other considerations.

In construing statutes, courts may also resort to
legislative history. City and Borough of Sitka v. [I.B.E.W.,
Local Union 1547, 653 P.2d 332 (Alaska 1982). The Alaska Senate
considered 1identical [language 1in an earlier statute 1in 1978.

See former AS 11.41.410. The Senate commented that the statute
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was intended to prohibit an offender from having sexual contact

with a minor "under 18 who 1is entrusted to his care by authority

of law (i.e.# ward) or who is his son or daughter.”™ 1978 Alaska
Senate Journal# Supplement No.47, at 23. The Senate®s use of
the language# "i.e., ward"” 1is instructive. The abbreviation#
"1.e." stands for the Latin "id est,”"meaning "that is"” or "that

is to say." Black"s Law Dictionary (5th Ed. 1979). This can

be distinguished from the abbreviation# e.g.," which generally
means "for example."” In using the language, "i.e., ward," the
Senate apparently meant to [limit application of the statute
to wards.

The state"s argument for abroad construction of the
term "ward", based on the Model Penal Coda, 1is not persuasive.
Under the state®"s theory, the statutes ccu.ld be applied to a
variety cf individuals, such as camp supervisors. The court
believes that the term "ward" should be giver,itsmore traditional
legal meaning. For oxample, in Title 13 of the Alaska Statutes,
which covers decedent®s estates, guardianships and trusts, "ward"
is defined as "u person for whom a guardian has been appointed.”
AS 13.25.005(10). A "guardian,™ according to that section,
is one who possesses the duties and powers set forth 1in AS
13.26.150(c), or one whose powers and duties have been specified
by court order. A high school teacher does not fall within
either category. Such a traditional construction 1is also con—
sistent with the rule that vague statutes should be read narrowly

in favor of the defendant. It is also consistent with the usage

employed by the Alaska Supreme Court in discussing the

3.
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guardian-ward relationship. In Johnson v. Johnson; 544 P.2d

65 (Alaska 1975) the court stated that general guardians are
"entrusted with the general care and supervision™ of a ward

or a ward"s estate.

Another applicable rule of statutory construction
is the doctrine of ejusdemgeneris, which means "of the same
kind, class, ornature.”™ Black®"s Law Dictionary (5th Ed. 1979).
Under this doctrine, where general words are closely followed
or preceeded by specific words, the general words are regarded

as referring tothe same type or kind of thing as the specific

words. State v. Fir3t National Bank of Anchorage, 660 P.2d
406 (Alaska 1982). In both statutes, the disputed language
is followed 1in the same subsection with the phrase, "the

offender®s son or daughter, including an illegitimate or adopted
child, or a stepchild.” This language is specific, since it
refers to a clearly defined group of people. The more general
language, "entrusted to the offender®s care by authority of
law," should be construed as referring to the same type of re—
lationship as the specific .anguago. A guardian-ward relationship
is very similar to the family relationships specified 1in the
statutes. On the other hand, a toacher-student relationship
is substantially different. Therefore, it appears that the
legislature did not intend the general phrase to apply to a
teacher-student relationship.

Had the legislature 1intended these statutes to apply
to teachers, it could have said so in precise language. other

statutes use the specific term "teacher” when they are intended
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to apply to teachers. For example, AS 11.81.430 provides several
justifications for the wuse of physical force against another
person. Subsection (a)(l) is directed toward "a parent, guardian
or other person entrusted with the care and supervision of a
child."” Subsection (2)(2) is directed specifically at "a
teacher.”™ The court also notes the proposed legislation amending
AS 11.41.434 by making it specifically applicable to "high school™”
personnel and "students." These examples clearly indicate the
ability of the legislature to wuse precise terminology when it
intends to refer to teachers.

Even if the legislature intended the statutes
to teachers, this court concludes that the Jlanguage --—-— -
unconstitutionally vague. In order to survive a vagueness chall—
enge, a statute "must give adequate notice to the ordinary citizen
of what 1is prohibited." Stock v. State, 526 P.2d 3 (Alaska
1974 ). to ordinary citizen reading the statutes here wouldi If
not have adequate notice of what conaucc is prohibited.

Another concern in analysis of vagueness problems
"is whether the statute gives undue discretion to prosecuting
authorities in determining what constitutes the crime." Stock
v. State, 526 P.2d 3 (Alaska 1974). Where 1imprecise statutes
have 1invited arbitrary application "so that there has been a
history or a strong Jlikelihood of wuneven application,” they
have been held unconstitutionally vague. _Id. The defendant®"s
affidavits provido ovidonco that the statutes have been applied
unevenly 1in the past. Tho court need not decide thio allegation,

since it is sufficient 1if a "strong |likelihood”™ of arbitrary

. 5.
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enforcement exists. In this case# the possibility of uneven
enforcement 1is sufficiently groat# that the statute should be
declared unconstitutionally vague.

Where the legislature doos not clearly define the
scope o0* a statute"s coverage, the prosecution has unfettered
discretion to apply the statute to whomever it desires. No
matter how distasteful or wundesirable certain alleged conduct
may appear to the 3tate or the public# the courts cannot permit
the prosecution to assume this legislative responsibility.
The state should not have the discretion whether or not to charge
an individual teacher with an unclassified felony# <carrying
a maximum penalty of 30 years in prison with a presumptive
sentence of 8 years, based on a statute which on its face does
not clearly apply to teachers. Considering the level of influence
a music teacher is likely to exerciso ovor a 17 year old female
student# such a result would seem 1illogical when one considers
that an adult offender engaging 1in sexual penetration of a 13
year old gonerally commits only a <class B felony# with no
presumptive sentence. AS 11.41.436(c)(1). Certainly a 13 yoar
old generally would be more susceptible to influence than a
17 year old high school student.

In  summary# the court concludes that thu statutes
In question do not apply to prohibit sexual activity betwnon
a high school teachor and a 17 yoar old student. Alternatively#
even if the legislature did intend the statutes to apply# the

statutes are unconstitutionally vague.



It is, therefore, ORDERED that the defendant®s motion
to dismiss indictment is GRANTED.
Dated this /_i? day of January, 1990 at Anchorage,

Alaska.



SEX OFFENSES: CSSB 355 (Judiciary) a*\

Hy Age or Offender and Classification of Felony

DESCRIPTION OF OFFENSE

Victim:
Relationship:

Victim:
Relationship:

Victim:
Relationship:
Victim:
Relationship:

Victim:
Relationship:
Victim:
Relationship:
Victim:
Relationship:

Victim:
Relationship:

Under 13
None

13, 14, 15 + 3 yrs younger
None

Under 16
Same Ik uschold & offender
in position of autho ty

Under 16 _
"Position of special trust"* *

16 or 17 4- 3 yrs younger
"Position of special trust"**

Under 18
Parent or "legal guardian"*

Any Age

Ancestor, descendant,
brother, sister, uncle, aunt,
nephew, niece

Any Age
None

Any
Age

Penetration: Unclass.
Contact: B felony

PenVNo Consent: Unc.
Con7No Consent: B

*M arlxim m

P TR0 S aditer Mo T RS 8 YR kag i ey M € .5

18

Or Older

Penetration:

Contact:

Pcnetrntion:

Contact:

Penetration:

Contact:

Pcnetrntion:

Contnct:

Penetration

Unclass.
B felony

Unclass.
B felony

B felony
C felony

Unclass.
B felony

. C felony

16
Or Older

Penetration: B felony
Contact:  C felony
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SEX OFFENSES: EXISTING LAW

By Age of Offender and Cl.issillcntiou of Felony

DESCRIPTION OF OFFENSE Any 18 16
Age Or Older Or Older

Victim: -~ Under 13 Penetration: Unclass.
Relationship: None Contact: 13 felony
Victim: 13, 14, 15 + 3 yrs younger Penetration: B felony
Relationship: None Contact:  C felony
Victim:~ Under 16 Penetration: Unclass.
Relationship: Same household & offender Contact: 1 felony

in position of authority
Victim: Under 16 Penetration: Unclass.
Relationship: Temporarily enMtsted to Contact: B felony

offender’s care
Victim: ~ Under 18 Penetration; Unclass.
Relationship: Entrusted to offender's care Contact: B felony

by authority of law
Victim: - Under IS | Penetration; Unclass.
Relationship: Son or daughter (all kinds) Contact: B felony
Victim: Any Age Penetration: C felony

Relationship: Ancestor,  descendant,
brother, sister, uncle, aunt,
nephew, niece

Victim: Any Age Pen./No Consent: Unc.
Relationship: None Con./No Consent: R



Senate Letter of Intent
(amended)

for

CSSB 355 (Judiciary)

The changes to AS 11.41.434 (a) are intended to clarify the

meaning of two terms used in existing law - "entrusted to
the offender®s care by authority of law™ and "temporarily
entrusted to the offender®s care."” The amendments are
needed as a result of a recent Anchorage case, State v.
Carlson, 3AN-S89-7443 Cr., in which the superior court

concluded that the term "entrusted to the offender®s care by
authority of law”™ did not apply to teachers, and that if the
legislature intended the language to apply to persons other
than legal guardians, the statute was wunconstitutionally
vague. The term "temporarily entrusted to the offender”s
care” 1s replaced as well, 1in order to avoid litigating
whether that terra is unconstitutionally vague.

The amendments make it an unclassified felony to have sexual
penetration (and a B felony to have sexual contact) with a
person under 16 where the offender occupies a "position of
special trust™ in relation to the victinm. In addition,
where the offender occupies a "position of special trust™ 1in
relation to the victim, it is a B felony to have sexual
penetration (and a C felony to havesex ”\1 contact) with a
16- or 17-year-old person who 1s at _east three years
younger than the offender.

A "position of special trust” isa position that could
enable an offender to exerciseundueinfluence over the
victim. The definit "on includes a list of positions that

fall within the law. The definition is intended to include
all persons covered under the current law making it a crime
to have sexual penetration or contact with a person under
age 16 who 1is "temporarily entrusted to the offender”s

care,"” and to broaden the definition to include other
persons who are in a position that could enable them to
exercise undue influence over children. Persons othor than

those specifically listed are included within the definition
only 1if they are in a position substantially similar to a
position specifically included in the definition.

For example, the definition includes the term "babysitter."
Positions substantially similar to "babysitter” include a
person who is temporarily caring for a minor while the
minor®s parents are out of town, or an adult who takes a
minor along on a camping trip, or an adult who allows a
minor to sleep in the adult®"s home overnight as the guo3t of
the adult®"s own child, others examples of positions that



Senate Judiciary Letter of Intent
Commentary to CSSB 355 (JucH

The changes to AS 11.41.434(a) are intended to clarify
the meaning of two terms used in existing law — ™"entrusted to the
offender®s care by authority of law"” and "temporarily entrusted to
the offender®s care.” The amendments are needed as a result of a
recent Anchorage case, State v. Cailson. 3AN-S89-7443 Cr., in which
the superior court concluded that the term "entrusted to the
offender®s care by authority of law"” did not apply to teachers, and
that i1f the legislature intended le language to apply to persons
other than Jlegal guardians, the statute was unconstitutionally
vague. The term "temporarily entrusted to the offender®s care" 1is
replaced as well, 1in order to avoid litigating whether that term
is unconstitutionally vague.

The amendments make 1t an unclassified felony to have
sexual penetration (and a B felony to have sexual contact) with a
person under 16 where the offender occupies a "position of special
trust™ in relation to the victim: In addition, where the offender
occupies a "position of special trust™ in relation to the victin,
it is a B felony to have sexual penetration (and a C felony to have
sexual contact) with a 16- or 17-year-old person who is at least
three years younger than the offque[:

A "position of special trust™ 1is a position that could
enable an offender to exercise undue influence over the victim.
The definition includes a list of positions that fall within the
law. The definition is intended to include all persons covered
under the current law making it a crime to have sexual penetration
or contact with a person under age 16 who is "temporarily entrusted
to the offender"s care,” and to broaden the definition to include
other persons who are in a position that could enable them to
exercise undue influence over children. Persons other than those
specifically listed are included withinthe definition only if they
are in a position substantially similar to a position specifically
included in the definition.

For example, the definition includes the term
"babysitter." Positions substantially similar to "babysitter"”
include a person who 1is tempo.arily caring for a minor while the
minor*s parents are out of town, or an adult who takes a minor
along on a camping trip, or an adult who allows a minor to sleep
in the adult®s homo overnight as the guest of the adult®s own
child. Other examples of positions that are substantially similar
to those specifically listed within the definition are parents who
volunteer to work with children in schools or youth groups. These
adults are 1in positiuns substantially similar to youth leaders,
recreational leaders, and scout leaders.
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Senate Letter of Intent
(amended)

for

CSSB 355 (Judiciary)

The changes to AS 11.41.434(a) are intended to clarify the

meaning of two terms used in existing law - "entrusted to
the offender®s care by authority of law” and "temporarily
entrusted to the offender®s care.” The amendments are
needed as a result of a recent Anchorage case, State v.
Carlson. 3AN-SB9-7443 Cr., 1in which the superior court

concluded that the term "entrusted to the offender®s care by
authority of law” did not apply to teachers, and that if the
legislature intended the language to apply to persons other
than 1legal guardians, the statute was unconstitutionally
vague. The term "temporarily entrusted to the offender's
care” i1s replaced as well, 1in order to avoid litigating
whether that term is unconstitutionally vague.

The amendments make it an unclassified felony to have sexual
penetration (and a B felony to have sexual contact) with a
person under 16 where the offender occupies a "position of
special trust™ in relation to the victim. In addition,
where the offender occupies a "position of special trust"™ in
relation to the victim, it is a B felony to have sexual
penetration (and a C felony to havesexualcontact) with a
16- or 17-year-old person who 1is at least three years
younger than the offender.

A "position of special trust” 1is a position that could
enable an offender to exercise undue influence over the
victim. The definition includes a list of positions that
fall within the law. The definition is intended to include
all persons covered under the current law making it a crime
to have sexual penetration or contact with a person under
age 16 who 1is "temporarily entrusted to the offender”s

care,"” and to broaden the definition to include other
persons who are in a position that could enable them to
exercise undue influence over children. Persons other than

those specifically listed are included within the definition
only if they are in a position substantially similar to a
position specifically included in the definition.

For example, the definition includes the term "babysitter."
Positions substantially similar to "babysitter” 1includo a
person who 1is temporarily caring for a minor while the
minor®s parents ara out of town, or an adult who takes a
minor along on a camping trip, or an adult who allows a
minor to sleep in the adult®"s home overnight as the guest of
the adult®"s own child. Others examples of positions that



are substantially similar to those specifically listed
within the definition are parents who volunteer to work with
children 1in schools or youth groups. These adults are in
positions substantially similar to youth ?.eaders, and scout

leaders.

The nature of an adult"s position of special trust
determines the duration of the prohibition against sexual
relations between the adult and child. The relationship of
special trust between a child and the child"s teacher or
youth Jleader continues even during the intervals between
classes or formal meetings of the youth group, because there
is an expectation of future, ongoing (albeit intermittent)
contact between the adult and the child in the context of
the relationship of special trust. On the other hand, an
adult who volunteers to chaperon a single school dance does
not thereby create an open-ended vrelationship of special
trust with all the students who attend the dance; rather,
that relationship 1is Jlimited to the dance and the time
before and after the dance when students are arriving and

going home.

Employers and job supervisors were specifically not included
within the definition of "position of special trust."”

The amendments also .make it an unclassified felony for a
natural parent, stepparent, adopted parent, or legal
guardian to engage in sexual penetration (and a B felony to
engage in sexual contact) with a person under the age of 18.
The penalties are the same as provided under current law for
these categories of persons; the amendment 1S necessary as a
result of removing the language "entrusted to the offender's
care by authority of law” from the statute. The definition
of "legal guardian™ specifically includes foster parents and
staff members and other employees of group homes or youth
correctional facilities where a child is placed as a result
of court order or action of the Division of Family and Youth
Services.

Senate adopted 1/29/90.



Senate Judiciary Letter of Intent
Commentary to CSSB 355 (Jud)

The changes to AS 11.11.434(a) are intended to clarify

the meaning of two terms used in existing law - "entrusted to the
offender®s care by authority of law™ and "temporarily entrusted to
the offender®s care.” The amendments are needed as a result of a

recent Anchorage case, State v. Carlson. 3AN-S89-7443 Cr., in which
the superior court concluded that the term "entrusted to the
offender®s care by authority of law” did not apply to teachers, and
that if the legislature intended the language to apply to persons
other than legal guardians, the statute was unconstitutionally
vague. The term "temporarily entrusted to the offender®s care" is
replaced as well, in order to avoid litigating whether that term
is unconstitutionally vague.

The amendments make it an unclassified felony to have
sexual penetration (and a B felony to have sexual contact) with a
person under 16 where the offender occupies a "position of special
trust” in relation to the victim: In addition, where the offender
occupies a "position of special trust”™ in relation to the victinm,
it is a B felony to have sexual penetration (and a C felony to have
sexual contact) with a 16- or 17-year-old person who 1is at least
three years younger than the offeng%(u

A "position of special trust” 1is a position that could
enable an offender to exercise undue influence over the victim.
The definition includes a list of positions that fall within the
law. The definition 1is intended to include all persons covered
under the current law making it a crime to have sexual penetration
or contact with a person under age 16 who is "temporarily entrusted
to the offender®s care,” and to broaden the definition to include
other persons who are in a position that could enable them to
exercise undue influence over children. Persons other than those
specifically listed are included within-the definition only if they
are in a position substantially similar to a position specifically
included in the definition.

For example, the definition includes the term
"babysitter.” Positions substantially similar to "babysitter™
include a person who 1is temporarily caring for a minor while the
minor*s parents are out of town, or an adult who takes a minor
along on a camping trip, or an adult who allows a minor to sleep
in the adult®"s homo overnight as the quest of the adult®s own
child. Othor examples of positions that are substantially similar
to those specifically listed within the definition are parents who
volunteer to work with children in schools or youth groups. These
adults arc 1in positions substantially similar to youth leaders,
recreational Ileaders, and scout leaders.



The nature of an adult"s position of special trust
determines the duration of the prohibition against sexual relations
between the adult and child. The relationship of special trust
between a child and the child"s teacher or youth leader continues
even during the intervals between classes or formal meetings of the
youth group, because there 1is an expectation of future, ongoing
(albeit intermittent) contact between the adult and the child in
the context of the relationship of special trust. On the other
hand, an adult who volunteers to chaperon a single school dance
does not thereby create an open-ended relationship of special trust
with all the students who attend the dance; rather, that relation—
ship is limited to the dance and. the time before and after the
dance when students are arriving and going home.

Employers and job supervisors were specifically not
included within the definition of "position of special trust."

The amendments also make 1t. an unclassified felony for
a natural parent, stepparent, adopted parent, or legal guardian to
engage in sexual penetration (and a B felony to engage in sexual
contact) with a person under the age of 18. The penalties are the
same as provided under current law for these categories of persons;
the amendment 1is necessary as a result of removing the language
"entrusted to the offender®s care by authority of law™ from the
statute. The definition of "legal guardian™ specifically includes
foster parents and staff members and other employees of group homes
or youth correctional facilities where a child is placed as a
result of court order or action of the Division of Family and Youth
Services...



Alaska State Legislature
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o _ State Capitol
Official Business Juneau, Alaska 99811
January 25, 1990
MEMORANDUM
TO: All Senators
TC
FROM: Senator Jan Faiks >A" I
Senator Paul FischerJ
SUBJECT: SB 355 "An Act relating to sexual offenses against

children. 1

SB 355 is before the Senate for consideration today. The
Senate Judiciary Committee has held several hearings on this
legislation, and recommends that it be replaced with a
Judiciary Committee substitute. Members will find attached to
this memo a sectional analysis of the substitute.

SB 355 was introduced in response to the indictment brought
against an Anchorage teacher for allegedly having sex with a
17 year old student. The teacher was charged with first
degree sexual abuse of a minor, an unclassified felony. Under
Alaska law, the age of consent 1is generally 16. However, the
law also provides that an adult may not have sex with a 16 or
17 year old if the minor was entrusted to the adult"s care "by
authority of law.” In the Anchorage case, the Department of
Law argued that students are placed in a teacher®s care by
authority of law, making 18 the age of consent for
teacher-student sex. The teacher argued that this law only
applies to legal guardians and other persons similarly
situated. While the Judiciary Committee considering SB
355, Judge Johnstone dismissed the charges against the
teacher, ruling that the statute did not prohibit teachers
from having sex with 16 and 17 year old students.

Working closely with the Department of Law, the Judiciary
Committee drafted a substitute that closes this loophole 1in
the law. In addition, the Dbill criminalizes sex between a
minor and any adult in a "position of special trust.” The
committee believes that certain adults, 1in addition to
teachers, are in a position to manipulate 16 and 17 year old
minors. These 1include youth leaders, recreational Iloaders,
scout leaders, athletic managers, coaches, counselors, school



administrators, religious leaders, practitioners of the
healing arts, police officers, probation officers, guardians
ad litem, babysitters, and substantially similar positions.
Accordingly, adults in these categories are prohibited from
having sex with minors who are 16 and 17 years old and at
least three years younger than the offender. A letter of
intent serves to clarify the bill, and provide the kind of
guidance to the courts that is obviously missing from the
current law.

In addition, the bill imposes a lifetime prohibition on the
possession of a teaching certificate on any adult convicted of
cercain crimes, 1including sexual abuse of a minor, sexual
exploitation of a minor, and indecent exposure to a minor.
Five years after a person has completed any jail sentence,
probation or parole imposed as a result of the conviction, the
person may petition the Professional Teaching Practices
Commission for relief from the ban. The PTPC must consider
the underlying nature oi the crime, as well as any
rehabilitation that might have occurred in ruling on the
petition.

In drafting this substitute, the Judiciary Committee took care
to balance the rights of adults against the need to protect
our children. The bill reflects the values of a majority of
Alaskans, and provides guidance to the public and to the
courts on what activity is simply unacceptable. We urge your
support for this essential piece of legislation.
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PREAMBLE

Sine®© January 24, 1990, the Grand Jury has
investigated the conduct of public organizations and individuals
in response to a complaint of sexual misconduct against
Mr. Gordon C. Carlson, formerly a teacher with the Anchorage
School District. The Grand Jury has also considered evidence of
other cases from the Anchorage area, and from other areas of
Alaska, which raise related issues of public concern.

The Grand Jury has met for a total of 22 days, has
heard testimony from 71 separate witnesses, and has received 120
exhibits, comprising several thousand pages of printed and
written material.

The wevidence heard by the Grand Jury shows that
existing statutes, regulations, policies and ©procedures
governing the reporting and investigation of sexual abuse and
sexual exploitation of School children are inadequate to protect
those children. The findings of this .Grand Jury should apply
not only to sexual abuse and sexual exploitation of school
children, but to all children and all typos of child abuse and
neglect. The Grand Jury finds that public safety and welfare
will host be served by an 1immediate report to the public
recommending changes 1in these existing rules. The Grand Jury
also finds that it hae both the right and duty to make such a

report under Article 1, Section 8 of the Alaska Constitution.

-1-



The Grand Jury 1a aware that Criminal Rule 6.1
contomplates delay in publication of its roport to allow review
and possible litigation by persona who believe they are unjustly
criticized. To avoid thi3 delay, the Grand Jury has chosen to
issue its report in separate parts. Part | identifies specific
deficiencies 1in current statutes, regulations, policies and
procedures relating to the reporting and investigation of sexual
misconduct with .school childron. It also contains
recommendations for®changing these rules. Subsequent part"” of

this report will address other 1issues.

No criticism of any identifiable person 1is intended
in Part I. The Grand Jury believes that all interested partios
will agree that the matters contained in Pa}% I 3hould be shared
with the public immediately 30 that recommendations in this area

of vital rublic concern may be reviewed, debated and implocontod

without delay.



A. OBJECTIVES OF REPORTING RULES.

Tho Grand Jury bolieves that ochool children nay ho
hamed by adults or othor childron who exploit thon for personal
sexual gratification. Consequently, the prinary objoctivo of
all rul©3 in this area auot be to prevent this potontially
hamful conduct, whether it occurs in school, at horo, or
elsewhere 1in the coinnunity. .ffoctivo rules suet therefore
provide for the earliest possible 1identification of sexual
offenders ao that they nay bo denied access to their victiro,
and to othor potontial victino in tho future. It is equally
important that such rules encourage early 1identification of
actual victins, 30 that they nay recolvo appropriate counselling
or othor treatnent to rencdy the ham thoy have suffered. This
ia necessary whcthor or not tho offondor 1is ovor opocifically
identified or disciplined.

Tho Grand Jury finda that theso considerations require
rules that nandato EARLY REPORTING.

Other inportant interests rust also bo acconncdatod.
The Grand Jury has rocoivod expert tootlaony that childron who
are victirs of sexual nisconduct will sost ofton initially dory
that such nisconduct has occurred, or will ninioiso 1its
frequency and soriousnecc. Tho Grand Jury recognizes that
*'e ars, school nurson, and ochool adninistrators who deal
-ocularly with childron nay hove the ability, due to their

training and oxpcrionco, to quickly recognize when a child is



troubled. Howovor, these professionals do not nococoarily have
the specific training required to elicit fron the child reliable
and detailed information concerning soxual offenses. Mor can
these professionals bo expected to hove training 1in the legal
rulos of investigation or interrogation nocoesary to gain
evidence fron victim* or suspected offenders that would bo
admisslblo in court. The state"s Division of Family and Youth
Services (DFYS) has personnel specifically trained to question
childron about sexual offor.oos. Law enforcement agencies such
ao the Anchorage Polico Department (APD) and tho Alaska Stato
Troopers (AST) have officers trained in tho investigation of
sexual offences against children, and are roqulrod by law to do
So. '

The Grand Jury finds that effective reporting ruloc
must therefore clearly state that ALL INVESTIGATION OF THESE
MATTERS IS THE RESPONSIBILITY OF DFYS AND LAW ENFORCEMENT
AGENCIES.

Tho Grand Jury has hoard tostlmony that school
poraonnol havo providad valuable assistance and cooporation to
DFYS and law enforcement agencies 1in post cases of suspected
soxual abuco of ochool childron. This assistance has materially
aided in tho officiont resolution of ouch canoo. Tho Grand Jury
bolievea that most teaching professionals and administrators
havo both a personal and professional Intoraat in continuing to
assist whenever possible.

Thoreforo, tho Grand Jury beliovoc that offectivo



reporting rules should require SCHOOL PERSONNEL TO COOPERATE
WITH INVESTIGATING AGENCIES , AND SHOULD PROTECT THESE PERSONNEL.

The child who nay have been victimized must be
protected from public exposure. Tho alleged offender must be
protected from damaga to hie or to her personal or professional
roputation due to public disclosuro of unfounded complaints.
Persons who report must bo assured that their identities will
bo kept confidential if possible, and informed if that is not
possible.

Tho Grand Jury finds that reporting rules should
MAINTAIN THE .MAXIMUM CONFIDENTIALITY CONSISTENT WITH EFFECTIVE
INVESTIGATION. ,

Parents have a rijht to be and should be informed that
their children may havo beon victimized by others, and to be
keptinformed of what action 1is baing taken by 1investigating
agoncies. Tho employer of a suspected offonder nay have a right
and duty to remove tVat person from a position of access to
childron whilo investigation is in progrosu, and to terminato
erploynont of that person if accusations aro proven true. Labor
agrooments which protect a nuspoctod offender from unwarranted
ocploymont action must be considered. Howovor, labor agroor.onts
should not bo allowed to Impede a child abuoo 1investigation.
Public licensing authorities chargod with responsibility to
grant or vrovoko certificates of professionals suspected of
soxual misconduct must be given sufficient information to act.

The Grond Jury finds that vreporting rulos should



S REQUIRE TIMELY SHARING OF INFORMATION WITH THOSE HAVING A

LEGITIMATE NEED FOR IT.

B. EXISTING REPORTING RULES AND RECOMMENDATIONS.

1. Alaska Statutes. The Grand Jury finds that the
provisions of AS 47.17.020 -.070; as presently written, do not
effectively implement the purposes stated, in AS 47.17.010 in the
area of sexual misconduct with school children.

(@ "Cause to believell. This term is not defined in
the reporting statutes. Whila it may have a particular meaning
to those trained in the law, and may even designate a particular
level of information sufficient to support enforcement in most
situations, it could be confusing and inexact to a person faced
with a decision to report or to delay reporting until more
information becomes available. Tho absence of a readily
available definition could al3o0 lead to a claim or belief that
ono charged with reporting must investigate the truth or falsity
of information to a particular degree of personal belief before
reporting it.

(b) "Child abuse or neglect.” This term is defined
in AS 47.17.070. However, sb regards sexual misconduct, it 1is
possible to interpret the existing definitions to mean that only
criminal acta are reportable. It is also possible to read the
definitions to roquiro or permit reporting of sexual misconduct
that is not otherwise criminal. Confusion about what conduct is
roportablo could cause nonreporting or permit delay while an

investigation is conducted to establish ovidonce of violation of
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a particular criminal statute before a report 1is made. While
e the existing definitions may permit enforcement, clarification
would make the Gtatutea more effective.

Specific definitions will limit or remove the
uncertainties of individual judgment. Persons who might
otherwise be tempted to avoid or delay roporting due to
conflicting personal or professional concerns will have 3uch
temptations removed. Specific definitions will help clarify
that reporting is the individual responsibility of the person
who first receives sufficient information. This will prevent
passing reporting responsibility to supervisors or to groupB,
which could cause reports to be delayed or.miscoordinated. The
Grand Jury also believes that specific definitions in the
statutes themselves will increase public confidence that reports
will be timely made. It should also remove possibla causes of
mistrust betwoon those who must report and thosa to whom such
reports must be made.

Therefore, the Grand Jury RECOMMENDS that the
legislature amend the reporting statutes to specifically define
the terms "cause to believe” and "child abuse and neglect.”

Consistent with its belief that tho earliest possible
reporting is desireablo, the Grand Jury FURTHER RECOMMENDS that
the legislature define "cause to believo" 4o that reports will
bo made with the least anourt of information consistent with
practical investigation and due process roquiromonts.

Tho Grand Jury MAKES NO RECOMMENDATION on what types



of sexual misconduct should be made criminal, or reportable if
“noncriminal, believing such decisions best left to the
legislature 3 discretion.

©) "Person responsible for tho child3 welfare.l
This phrase, 1included 1in the definition of "child abuse and
neglect™ found in AS 47.17.070, could be interpreted to exclude
school teachers of 17 year-old high school students under the
theory that, since .such students are not required by law to
attend school beyond their 16th birthdays, teachers of such
students are not "legally” responsible for their welfare. Such
an interpretation would mean that a teacher who engaged 1in sex
with one of his or her 17 year-old stuQEnts would not be
reported. If tho Ilegislature intends th;t such conduct Dby
teachers should be.reported, this definition 3hould be modified
to specifically cover teachers of students between 16 and 18
years of ago.

The Grand Jury therefore RECOMMENDS that the
legislature amend tho definition of "person responsible for the
child3 welfare™ 1in AS 47.17.070(8) to clarify legislative

intent. e

(d "Immediately.” The Grand Jury believes that this
torn ein AS 47.17.020 1is sufficiently clear to achieve 1ita

purpose.

(©) Perscng_rnqulred to report. The Grand Jury finds
that, 1f AS 47.17.020 1is to bo effective in requiring early

roporting, this definition should be amended to specifically

-a-



state that the individual first receiving sufficient information
must 1immediately, roport, and that this responsibility is not
discharged by passing the information to a supervisor or
administrator within the same organization.

Tho Grand Jury RECOMMENDS that the legislature amend
this section of AS 47.17.020 as shown above.

() Training. AS 47.17.022 does not appear to apply
to local school district personnel who are charged with the duty
to report. Tho Gragd Jury has received evigence leading 1t to
believe that such personnel would benefit from more structured
and more frequent training on their specific rights and
responsibilities under the reporting statutes.

The Grand Jury therefore RECOMMENDS that the
legislature include all local public and private, primary and
secondary school personnel under AS 47.17.022.

The Grand Jury FURTHER RECOMMENDS that this training
be provided on an annual basis*

() Confidentiality. AS 47.17.040 does not appear
to permit -DFYS or law enforcement agencies to share some
critical investigative information with non-offendir.g parents
or with school district employers or potential employers, or
with professional licensing agencies such as the Professional
Teaching Practices Commission (PTPC). The Grand Jury believes
that strictly controlled sharing of aomo of this information
with persons and organizations such aG those nentionod, but who

night not be "governmental agencies with child-prctecticn



functions,” should ba legitimized if possible. The Grand Jury
believes that such sharing would improve cooperation among
parents of victims, employers of suspected sexual offenders,
investigating agencies and professional licensing agencies.
From evidence it has heard, the Grand Jury believes that
inability to share such information could cause competition for
the exclusive right to possess and use it for legitimate but
narrow purposes, vresulting in delayed reporting and diminished
cooperation.

The Grand Jury RECOMMENDS that the legislature amend
AS 47.17.040 to permit sharing of critical investigative
information with a limited number of persons or organizations

that have a legitimate ncod For it.

(h) Immunity. Whether or not AS 47.17.050, as a
matter of law, provides civil and criminal immunity to those who
delay reporting but eventually report, the Grand Jury believes
that any uncertainty is harmful to the overall reporting scheme.
The Grand Jury further believes that the statute should state
that i1t will protect from liability a person who non-maliciously
reports information that docs not amount to "cause to believe,”
or whomistakenly but non-maliciously reports potentially
harmful conduct that does not constitute "child abuse or
neglect.” The Grand Jury finds that clarification of these
areas will oncourago roporting.

Tho Grand Jury RECOMMENDS that the legislature amend

this statute to clarify the protection it providoo to potential
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reporters.

2. Alaska Administrative Ccdg™ The Grand Jur
been advised that the Alaska Administrative Coda (AAC) has
recently been amended to specifically provide that sexual
activity between teachers and students is a violation of the
Code of Ethics and Teaching Standards (20 AAC 10.020) . The Grand
Jury has also been advised that all certificated personnel
subject to that code are now required to report such sexual
activity to the Professional Teaching Practices Commission
(PTPC), which has the authority to revoke or suspend teacher
certification 1in this state for violation of tho code. Fron
testimony it has received, the Grand Jury believes that required
mandatory reporting of such activity is in the best interests of
the public and will be welcomed by teachers who are justifiably
proud of their profession and its high ethical standards. The
Grand Jury further believes that a mandatory reporting
requirement will materially assist the PTPC to perform its
duties, and will benefit school districts both in Alaska and in
othor states where offending teachers r”*ight seek employment.

However, tho Grand Jury has also been advised that
there is currently no statute or regulation requiring or clearly
permitting law enforcement personnel to provide information
about soxual misconduct between teachers and their minor

students to the PTPC.
Thereforo, tho Grand Jury RECOMMENDS that tho

legislature enact legislation requiring that law enforcement
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personnel report to the PTPC 1information concerning sexual
misconduct by teachers that is in violation of the Code of
Ethics and Teaching Standards, and clearly defining individual
rights, responsibilities, and immunities in this regard.

The Grand Jury FURTHER RECOMMENDS that the legislature
provide by statute or regulation that the PTPC automatically
share information concerning teachers >disciplined for such
violations with school districts in Alaska, and with teacher
licensing authorities in other states.

The Grand Jury FURTHER RECOMMENDS that the legislature
provide adequate funding for the PTPC to carry out its increased

responsibilities. :

3. Anchorage School District (&D) PpliolQB aM
Procedures.

The Grand Jury finds that existing ASD policies
concerning reporting of sexual abuse of school children merely
restate current statutes 1in that area. Consequently, these
policies suffer from the same deficiencies as do the statutes.

From the evidence received by the Grand Jury, it
appears that there are a few written procedures currently
available to educators or administrators in ASD secondary
schools. While personnel in primary schools have more written
procedures in place dealing with the area of sexual misconduct
against students, even these do not clearly establish a single

standard method for roporting, but nay bo interpreted to require
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different procedures depending on whether the alleged offender
is or is not an ASD employee.

The Grand Jury balieves that, regardless whether state
statutes in this area are clarified, specific written policies
and procedures must be distributed to all educators and
administrators having a duty to report sexual misconduct against
school children. In the absence of such written guidance,
school personnel may have fBIt and may continue to feel
dependent upon verbal interpretations and instructions from
their supervisors in determining their own reporting
responsibilities. Thi3 may havo contributed to past uncertainty
and anxiety among teachers and administrators concerning what
information 1is reportable, when, to whom and by whom, which
complaints should be handled as disciplinary or personnel
matters and which are reportable as "child abuse and neglect.”
The Grand Jury believes that the absence of written procedures
may also have, and may continue to cause uncertainty within the
schools, within DFYS and other state agencies, among law
enforcement-officers, among parents, and within the community as
to what is being reported, to whom, when, and for what purpose.

The Grand Jury has received tootimony indicating that
the Anchorage School District has already begun to develop new
policies and procedures in this important area.

However, tho Grand Jury findo that each group and
public organization having a legitimate interest in tho success

of new reporting policies and proceduroo must participate 1in



formulating thorn, and that these groups and organizations should
share joint responsibility for their approval.

Therefore, the Grand Jury RECOMMENDS that the
Anchorage School Board, a public body directly responsible to
the community, appoint one of its members to chair a committee
charged with the vresponsibility to develop comprehensive,
workable poxicies and procedures covering the entire area of
reporting and investigation of sexual misconduct against school
children. The recommendations of this committee should be
submitted to the school board for approval and implementation.

The Grand Jury FURTHER RECOMMENDS that this committee
be made up of the following persona: 1;

I *

One teacher currently teaching iIn a primary
school. «

One teacher currently teaching secondary
students.

One parent of a primary school student.

One parent of a secondary school student.
One local high school student.

One school nurse.

One intake worker from DFYS.

One Jlocal Assistant Attorney General who
regularly handles child protection cases.
One local Assistant District Attorney who
regularly prosecutos soxual offenses against
childron.

One ASD administrator who regularly handloo
labor relations.

Ono representative of tho Anchorago
Education Association.

-1C -



One representative of Standing Together
Against Rape (star) or a similar victin
advocacy organization.

One investigator from tho Anchorage Police

Department who regularly handles
investigation of sexual crimes against
children.

One investigator from the Alaska State
Troopers who also regularly does
investigations of sexual crimes against
children.

One community representative who has no

connoction -with any of the other represented

agencies and who currently has no children

in Anchorage schools.

4. Statewide Policies and Procedures.

The Grand Jury has heard evidence that there are
currently no standard policies and procedures guaranteeing a
unified response by state agencies, Jlocal 1law enforcement
authorities, and educators throughout Alaska to the problems
associated with child abuse and neglect. Tho Grand Jury believes
that this lack of standardization has unnecessarily frustrated
effective cooperation itt several cases. The Grand Jury further
believes .that standardized statewide policies and procedures
will eliminate wasteful and divisive inconsistencies in
training, reporting, and investigation practices.

Therefore the Grand Jury RECOMMENDS that tho Govornor of
the State of Alaska immediately charge the Commissioner of the
Department of Educauiw,,, the Commissioner of the Department of
Health and Social Services, the Commissioner of tho Department

of Public Safety, and tho Attornoy Goneral with the joint
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responsibility to develop standard interdepartmental policies
and procedures integrating the state®"s response to the problems
posed by child abuse and neglect.

The Grand Jury FURTHER RECOMMENDS that thesa policies
and procedures clearly define the roles and responsibilities of
each state agency and local official having child protection
functions, and mandate uniform annual training throughout the
state on these policies and procedures.

The Grand Jury FURTHER RECOMMENDS that these policies
and procedures be published in a manual similar to the "Inter-
Ministry Child Abuse Handbook™ developed by the Province of
British Columbia, and that this manual be distributed as a
uniform training manual for the entire staéé.

A copy of the British Columbia manual, which has been

received by the Grand Jury as Exhibit 112, 1is appended to this

report.

5. Divioion, of Family and,Youth Services (@dfysi,
Testimony received by tho Grand Jury indicates that
implementation of 1its recommendations will 1lead to increased
reporting of child abuse and neglect, requiring more trained
DFYS personnel than are currently available.
Therefore, the Grand Jury recommends that DFYS bo

adequately fundod for this increase by the lIcgiolatura.

-16-
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C. CONCLUSION OF PART 1I.

The Grand Jury believes that all members of this
community have an interest in the protection of school children
from sexual misconduct by others, and in the protection of all
of children from all forms of abuse and neglect. The Grand Jury
further believes that non-adversarial cooperation among all
persons and agencies dealing with these children is essential
and is possible, regardless of disputes on other 1issues.

The Grand Jury REQUESTS that Part | of its report be
immediately made available to the public, and be specifically
sent to the Governor of the State of Alaska, the President of
the Alaska Senate, the Speaker of th!. Alaska House of
Representatives, and to each of the public organizations
mentioned herein.

DATED at Anchorage, Alaska, this day of

, 1990.

Respectfully submitted,

-17-
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. 0558 355 (JU0)

The Commfttee Substitute for SB 355 makes tho following changes Co AS 11.41
and AS 14.20.

Section 1 make* (t an unclassified felony (up to 30 years with an eight year
presumptive sentence) for a person "in a position of special trust with the victim" to engage
in sexual penetration with a minor under the age of 16.

Section 2 makes it a class B felony (upto ten years) for a person in a
position of special trust with the victim to engage in sexual penetration with a 16 or 17
year old who is at least three years younger that the offender, or to engage In sexual
contact (touching tho genitals, buttocks or female breasts) with a minor under the ago of
16.

Section 3 makes it a class C felony (up to five years) for a person in a
position ofspecial trust to engage in sexual contact with a 16 or 17 year old who is at

least three years younger than the offender.

Section 4 defines "position of special trust" as youth leaders, recreational
leaders, scout leaders, athletic managers, coaches, teachers, counselors, school
administrators, religious leaders, practitioners of tho healing arts, police officers,
probationofficers, guardians ad litem, babysitters, and substantially similar positions.

Sections 5, 6, and 7 provide that a personconvicted of a tax offense against
minors Is barred for life froa teaching; however, the person may petition the PTPC for a
certificate five years after their unconditional discharge froa the conviction (l.e. five
years after they have completed any sentence Including years spent on parole). PTPC must
consider the underlying nature of the crime at well at any rehabilitation that might have
occurred in deciding whether or not to grant the certificate.

The changes to AS 11.41.434(a) are Intended to clarify the meaning of two
terms used In existing law *” "entrusted to the offender's care by authority of law" and
"temporarily entrusted to the offender's care." The amendments are needed as a result of
a recent Anchorage case, State v. Carlson, 3AN-589-744) Cr., in which the superior court
concluded that the term "entrusted to the offender's care by authority of law" did not apply
to teachers, and that If the legislature Intended the language to apply to persons other than
legal guardians, the statute was unconstitutionally vague. The term "temporarily entrusted
to the offender's care" is replaced as well, in order to avoid litigating whether that term
Is unconstitutionally vague. Until the court's decision In State v. Carlson, it was the
department's view the existing law already addressed these offenses. Consequently, there
should not be a fiscal impact for the Department of Law.



RESOLUTION 89-90-5A
SEXUAL MISCONDUCT OF EDUCATORS

The Alaska Association of School Administrators requests me Alaska
Legislature to support efforts to reduce sexual misconduct of educators.

WHEREAS, the problem of sexual abuse and sexual exploitation of children
is a national problem on the rise, and

WHEREAS, there is also an increase on the national level in the number of -
reports involving sexual abuse and exploitation of students by educators,

and

WHEREAS, the education profession believes that any sexual conduct
between an educator and a student is Inviolation of professional
standards, and

WHEREAS, various gaps exist in the law permitting an educator, who has
been convicted of sexual abuse and /or has had a certificate revoked due
to sexual conduct with a student, to move to another state for purposes of

obtaining an educational position, and

NOW, THEREFORE, OE IT RESOLVED, that the Alaska Association of School
Administrators supports all efforts to minimize the risk of a sex offender
from being hired by any school district, and to that end supports SB 355.

BE IT FURTHER RESOLVED, that the Alaska Association of School
Administrators supports all efforts to minimize the possibility of
sexually abusive educators remaining in their positions, and to that end
supports efforts by the Department of Education and the Professional
Teaching Practices Commission to establish reporting requirjments in
situations where on educator has knowledge that sexual misconduct
Involving on educator has occurred

LETTERS OF SUPPORT



P Janua? S5, 1»%  Panhnaula Clarion

sudden legislative passion for outlawing

sex between teen-agers and teachers

has struck in Alaska and in Washington.

In both states, the effective goal is to
raise the age of consent from 16to 18.

New legislation in Alaska results from the con-
troversial case of Satch Carlson, a teacher and
newspaper columnist, who had sexual relations
with a female high school student.

Although the respective
proposals have major dif-

Not ferences, the legislation pro-
too posed in both states attempts

to broaden the prohibition
fast against sexual relations with

teen-agers to cover more
people than the teen-agers’
own teachers. In Washington,
the bill covers only teachers,
but broadens the prohibition of the code of conduct
for the state’s teachers so that they would be pro-
hibited from sexual relations with not only their
ownstudents but any other students under 18.

The Alaska bill, introduced principally by Sen.
Paul Fischer. R-Soldotna, attempts to bar sexual
activity with sub-18 teens by adults in any child
custodial capacity.

The Fischer proposal would apply to the likes of
recreation leaders, probation workers and coun-
selors. By extension, it seems likely that it would
apply toa private employer in certain cases, such
as if a student is employed as part of a school-
sponsored work-study program. It even covers
licensed hearing aid dealers, as The Associated
Press pointed out.

The idea, in the words of the bill's backers, is to
establish a hands-off zone between school-age
teen-agers and anyone who works with them "in a
special position of trust."

This is a good idea. No one argues against the
intent. But there is need to mull its ramifications,
its scope and the penalties proposed.

The legislators, who so rarely rush other legis-
lation. should not rush this until the;.“have consid-
ered all that it might do.

It is designed to convince adults who work with
teen-agers that the risk of going to prison or being
severely fined is too great to take chances.

It will also have a chilling effect, however, on
others, perhaps: effective teachers whose per-
sonalities allow for a certain amount of innocent
touching with students; coaches who must often
help students tn pseudo-parental capacities while
traveling away from home for athletic events;
any staff members or parents who take charge of
students on field trips.

The potential for abuse by teen-agers would be
greatly magnified in cases, albeit few in number,
in which a student falsely accuses a teacher or
other youth worker of taking advantage of them.
It hippens The victims of such false scandal often
lose their jobs or. even when cleared, find they
must change towns and jobs to get away from the
taint of scandal.

This hill would add the threat of a five-year
sentence or a *30,000 fine.

The goal of Senate BUI 355 is worthwhile. The
question is whether it goes too far ina good cause.
The Alaska Legislature should be willing to take
enough time to be sure that this approach is the
best approach before proceeding.
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ch 78 SLA 1983. For cui }.420(aH2).1
Sec. 11.41.432. Defen* to a crime charged
under AS 11.41.410(a).-., *11.41.420(a)(3). or

11.41.425 that the offender is

(1) mentally incapable: or

(2) married to the person and neither party has filed with the court
for a separation, divorce, or dissolution of the marriage.

(b) Except as provided in (a) of this section, in a prosecution under
AS 11.41.410 or 11.41.420. it is not a defense that the victim was. at
the time of the alleged offense, the leg?1spouse of the defendant. (§ 4
ch 96 SLA 1988; am § 27 ch 50 SLA 1989)

analysis of the 1989 amendment to this
amendment. May 27.1989. designated the section, see Senate-House Joint Journal
provisions of this section as subsection la) Supplement No. 10. May 5.1989. p. 5. un-

and added subsection ib). der "Sec. 27."
Legislative history reports. — For an

Effect of amendments. — The 1989

Sec. 11.41.434. Sexual abuse of a minor in the first degree,
(@) An offender commits the crime of sexual abuse of a minor in the
first degree if )

(1) being 16 years of age or older, the offender engages in sexual
penetration with a person who is under 13 years of age or aids, in-
duces. causes, or encourages a person who is under 13 years of age to
engage in sexual penetration with another person;

(2) being 18 years of age or older, the offender engages in sexual
penetration with a person who is under 18 years of age and who
(A) is entrusted to the offender's care by authority of law: or
<B) is the offenders son or daughter, including an illegitimate or

adopted child, or a stepchild; or

(3) being 18 years of age or older, the offender engages in sexual
penetration with a person who is under 16 years ofage. and the victim
at the time of the offense is

(A) residing as a member of the social unit in the same household
as the offender and the offender is in a position of authority over the
victim; or

(B> temporarily entrusted to the offender’s care,

Ib) Sexual abuse of a minor in the first degree is an unclassified
felony and is punishable as provided in AS 12.55. 2 ch 78 SLA

1983: am * 3 ch 66 SLA 1988)

Ifouie letter of inieni nn <h 66. SI.A Jt)88

Effect of amendment*. — The 1988 | B . )
iCSHI) 2J7 'Judii. which amended this

.imentlmrnt. elfcciive May 28. 1988. in

«ub»eetion tai. added pur.iirriph iJl, and  ®mection. ~-ee 1986  llouMt Journal
made related »tylutic th.inicca 2330-2J37
Legislative hiatory reporta. — For
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ALASKA ASSOCIATION OF SCHOOL ADMINISTRATORS

326 Fourth Strwt e Suite 408 * Juneiu, AIMka 99601 < (907)566-9702

tEAOtMMIF
FOB IEARNIHO

RESOLUTION 89-90-5A
SEXUAL MISCONDUCT OF EDUCATORS

The Alaska Association of School Administrators requests the Alaska
Legislature to support efforts to reduce sexual misconduct of educators.

WHEREAS, the problem of sexual abuse and sexual exploitation of children
is a national problem on the rise, and

WHEREAS, there is also an increase on the national level in the number of *
reports involving sexual abuse and exploitation of students by educators,

and

WHEREAS, the education profession believes that any sexual conduct
between an educator and a student is in violation of professional
standards, and

WHEREAS, various gaps exist in the law permitting en educator, who has
been convicted of sexual abuse end /or has had a certificate revoked due
to sexual conduct with a student, to move to anotner state for purposes of

obtaining an educational position, and

NOW, THEREFORE, BE IT RESOLVED, that the Alaska Association of School
Administrators supports ell efforts to minimize the risk of a sex offender
from being hired by any school district, and to that end supports SB 355.

BE IT FURTHER RF SOLVED, that the Alaska Association of School
Administrators supports all efforts to minimize the possibility of
sexually abusive educators remaining In their positions, and to that end
supports efforts by the Department of Education and the Professional
Teaching Practices Commission to establish reporting requirements in
situations where an educator has knowledge that sexual misconduct
Involving an educator has occurred

LETTERS OF SUPPORT
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ASSOCIATION OF ALASKA SCHOOL BOARDS

JI6W, 11th SI. + Juneau. Alaska 99801-1510  (907)586-1083

Position Paper
SB 355- Sexual Offenses Against Children

The Association of Alaska School Boards (AASB) strongly supports SB 355 regarding
sexual olfenses against children, and urges passage of SB 355.

AASB is committed to the safety and well-being of all Alaska's students regardless of
age. The absence of laws defining sexual contact by school district employees and
volunteers needs to be addressed.

The recent public outer,- against sexual abuse lit the school envlromnent has eroded
public confidence In the schools. This bill carries two important messages: Sexual
abuse will not be tolerated In public schools, and sexual offenders will be eliminated
from the teaching pool. The public, who entrust their children In the hands of our
public schools, need assurances that their kids will be safe while attending school.
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sudden legislative passion for outlawing

sex between tefn-agers and teachers

has struck in Alaska and in Washington.

In both states, the effective goal is to
raise the age of consent from 16to 18.

New legislation in Alaska results from the con-
troversial case of Satch Carlson, a teacher and
newspaper columnist, who had sexual relations
with a female high school student.

Although the respective
proposals have major dif-

Not ferences, the legislation pro-
too posed in both states attempts

to broaden the prohibition
fast against sexual relations with

teen-agers to cover more
people than the teen-agers’
own teachers. In Washington,
the bill covers only teachers,
but broadens the prohibition of the code of conduct
for the state's teachers so that they would be pro-
hibited from sexual relations with not only their
ownstudents but any other students under 18.

The Alaska bill, introduced principally by Sen.
Paul Fischer. R-Soldotna, attempts to bar sexual
activity with sub-18 teens by adults in any child
custodial capacity.

The Fischer proposal would apply to the likes of
recreation leaders, probation workers and coun-
selors. By extension, it seems likely that it would
apply toa private employer in certain cases, such
as if a student is employed as part of a school-
sponsored work-study program. It even covers
licensed hearing aid dealers, as The AssociatM
Press pointec out.

The idea, in the words of the bill’s backers, is to
establish a hinds-off zone between school-age
teen-agers and tnyone who works with them ’ina
special position of trust."

This is a good idea. No one argues against the
intent. But there is need to mull its ramifications,
its scope and the penalties proposed.

The legislators, who so rarely rush other legis-
lation, should not rush this until the;.“have consid-
ered all that it might do.

It is designed to convince adults who work with
teen-agers that the risk of going to prison or being
severely fined istoo great to take chances.

It will also liave a chilling effect, however, on
others, perhaps: effective teachers whose per-
sonalities allow for a certain amount of innocent
touching with students; coaches who must often
help students in pseudo-parental capacities while
traveling away from home for athletic events;
any staff members or parents who take charge of
students on field trips.

The potential for abuse by teen-agers would be
greatly magnified in cases, albeit few in number,
in which a student falsely accus wd teacher or
other youth worker of taking advantage of them
It happens The victims of such false scandal often
lose their jobs or, even when cleared, find they
must change towns and jobs to get away from the
taint of scanda*

Thu bill would add the threat of a five-year
sentence ora *50.000 fine.

The goal of Senate Bill 355 is worthwhile. The
question u whether it goes too far ina good cause.
The Alaska Legislature should be willing to take
enough time to be sure that this approach la the
best approach before proceeding.
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§ 11.41.430

Sec. 11.41.430. Sexual ree. IRepealed. § 10
ch 78 SLA 1983. For cui 1.420(a)(2).]

Sec. 11.41.432. Defens to a crime charged
under AS 1141410 ¢(a),... _ 11.41.420(a)(3). or

11,41.425 that the offender is

(1) mentally incapable; or
(2) married to the person and neither party has filed with the court

for a separation, divo-ce, or dissolution of the marriage.

(b) Except as provided in (a) of this section, in a prosecution under
AS 11.41.410 or 11.41.420. it is not a defense that the victim was, at
the time oftho alleged offense, the legal spouse of the defendant. (§ 4
ch 96 SLA 1988; am § 27 ch 50 SLA 1989)

Effect of amendments. — The 1989 analysis of the 1989 amendment to this
amendment. May 27.1989. designated the  section, see Senate-House Joint Journal
provisions of this section as subsection (a) Supplement No. 10. May 5. 1989. p. 5. un-

and added subsection ib). der "Sec. 27."
Legislative history reporta. — For an

Sec. 11.41.434. Sexual abuse of a minor in the first degree,
(@) An offender commits the crime of sexual abuse of a minor in the
first degree if

(1) being 16 years of age or older, the offender engages in sexual
penetration with a person who is under 13 years of age or aids, in-
duces, causes, or encourages a person who is under 13 years of age to
engage in sexual penetration with another person;

(2) being 18 years of age or older, the offender engages in sexual
penetration with a person who is under 18 years of age and who
(A) is entrusted to the ofi'ender’s care by authority of law; ot

(B) is the offender's son or daughter, including an illegitimate or
adopted child, or a stepchild; or

(3) being 18 years of age or older, the offender engages in sexual
penetration with a person who is under 16 years of age, and the victim
at the time of the offense is

(A) residing as a member of the social unit in the same household
as the offender and the offender is in a position of authority over the
victim; or

iB) temporarily entrusted to the offender's care.

Ib> Sexual abuse of a minor in the first degree is an unclassified
felony and is punishable as provided in AS 12.55. ($ 2 ch 78 SLA

1983; am 3 3 ch 66 SLA 1988)

Effect of amendment*. — The 1988 House letter of intent nn ch 66, SLA 198H
amendment, effective May 28. IJSH. in  «CSHB 237 'Judii, which amended thi*
vubwctmn tai. added paragraph <3). and  -ection. ‘'ee 1988 lluum Journal
made related atyliitic chance* 2330-2337

legislative history report*. — For
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s 11.41.434

NOTES TO

Editor’s notes. — Some of the cases
cited in the notes below were decided tin-
der former AS 11.15.134. Some were also
decided under former AS Il 41.41UWH-11,
which provided that a person 18 years of
ace or older who engaged in sexual pene-
tration with another person under 18
years oface who was entrusted to his care
bv authority of law or was his child com-
mitted sexual assault in the tirst degree

For cases construing former rape
statute, see AS 11.41.410. Notes to Deci-
sions, analysis line Il

State’s authority to control sexual
conduct of children. — Although juve-
niles may have certain rights to scxuul
privacy, the state may nevertheless exer-
cise control over the sexual conduct of
children beyond the scope of its authority
to control adults. Anderson v. State. 562
P.2d 351 iAlaska 19771

Where juveniles have certain rights to
privacy and to express their own auton-
omy. the state's interest in the well-being
of its children may justify legislation that
could not properly be applied to adults.
Anderson v. State. 562 P.2d 351 (Alaska
19771.

As to constitutionality of former
statute making lewd and lascivious acts
toward children a crime, see Anderson v.
State. 562 P.2d 351 (Alaska 19771.

Physical conduct punished under
former statute See Anderson v. State.
562 P.2d 351 (Alaska 1977); SmilolT v.
State. 579 P2d 28 (Alaska 1978*.

Former section prohibited fellatio.
— See Anderson v. State, 562 P.2d 351
(Alaska 1977).

Consent is not at issue. — The state
may forbid an adult to have fellatio with a
child under the statutorily prescribed age
regardless of whether the child consents
to the act. Anderson v. State. 562 P.2d 351

iAlaska 1977

Intrusion into genitals. — Cunmlin-
gus and fellatio do not require an intru-
sion into the genitals Murray v. State.
770 P 2d 1131 iAlaska Ct App 1989*.

Victim’s statement held admissible
under hearsay exception. — The vic-
tim's statement to a prosecution witness,
made two or three days alter the incident,
that the victim's lather came into her bed
while she was undressed and "did some-
thing wrong' was odmi’sible under the
first-complaint hearsay exception
N'usungmy.l v State. 7»0 1‘2d 172
'‘Alaska Ct App 19861
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DECISIONS

Victim’s identification of accused. —
Prosecution could properly present to the
grand jury a child abuse victims state-
ments identifying the accused which the
victim made during her medical treat-
ment. where, even if the testimony did not
fall within the medical diagnosis excep-
tion to the hearsay rule, the victim's in-
ability to testify before the grand jury con-
stituted "compelling justification™ for pre-
senting hearsay evidence under Criminal
Rule 6(rl. State v. Nollner, 749 P.2d 905
(Alaska Ct. App. 19881.

Mentnl examination of victim. — De-
fendants’ convictions of sexual abuse of a
minor in the first degree and sexual abuse
of a minor in the second degree were re-
versed. where the trial court denied defen-
dants' request for a mental examination of
the victims after a psychologist's testi-
mony had placed the children's psycholog-
ical characteristics in controversy. Ander-
son v. State. 749 P.2d 369 'Alaska Ct.
App. 19881

Trial court did not abuse its discretion
in denying defendant's motion for a psy-
chiatric evaluation of the victim, where
the corroborating evidence against him
was relatively slight and he failed to es-
tablish some specific ground for conclud-
ing that the victim suffered from psycho-
logical or emotional problems that might
affect her veracity or have a direct bear-
ing on some other material issue. Daniels
v. State, 767 P.2d 1163 (Alaska Ct. App.
1989).

Testimony as to typical child abuser
traits. — Admission of a state trooper's
testimony regarding the characteristics of
a typical child sexual abuser, at defen-
dants trial for sexual abuse of a minor,
was sufficiently prejudicial to warrant re-
versal of his conviction. Haaknnson v
State. 760 P2d 1030 iAlaska Ct. App.

1988).

‘rextimony as to victim's prior con-

*statements. — Admission of lesti*
oncerning a sexual abuse victim's
prio. ‘insistent statements was reveisible
error, where some of the witnesses testi-
fied before the victim had even taken the

’land and been impeached, and another
witness was allowed to express her per-
sonal belief in the truth of the accusations
that the victim made against defendant
Thomp.-on v State. 770 P 2d 990 (Alaska

Ct. App 1999(

Leeway in charging time of offense.
— The state must be given eonsiderable

fio
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leeway in charging the time that sexual
activity with a minor occurred. Horton v.
Slate, 758 P.2d 628 'Alaska Ct. App.
1988i.

Sexual offenses performed as part
of one continuous assault. — Where de-
fendant was convicted on separate sexual
abuse counta alleging fellatio and mastur-
bation. his conviction on the masturbation
count was vacated in view of evidence
showing that defendant could have per-
formed the acts of fellatio and masturba-
tion together us part of one continuous as-
sault. Clifton v. State. 758 P.2d 1279
Alaska Ct. App. 1988*.

Two acts of sexual contact performed as
part of a single transaction with a singie
incident of sexual penetration permit but
one conviction for the most serious con-
tact. i.e.. the sexual penetration. Johnson
v. State. 762 P.2d 493 (Alaska Ct. App.
19881

Record ambiguous as to whether
separate counts part of single inci-
dent. — Separate sexual abuse counts al-
leging genital contact and digital penetra-
tion of the victim mirged. where the
record was ambiguous us to whether the
counts arose at the same time and as a
-ingle incident, or whether two separate
incidents occurred, and defendant could
be sentenced on oniy one n| the two
charges Horton v. State. 758 P2d 628
'Alaska Ct. App 1968*.

Evidence of prior assault held ad
nussible. — Evidence ihat dek-ndanl ha «
been convicted of sexually assaulting ih<-
-amc victim two yea;* prior to the allegro
indictment was admissible because it in-
dicated a significant sexual desire for the
specific victim, thus supplying persuasive
circumstantial evidence that he hjd sexu-
ally assaulted the victim. Patterson v
State, 732 P2d HU2 'Alaska Ct App
1997+

Exclusion of evidence of virtim's in-
volvement in a sexual assault on an-
other child deprived defendant o! his con-
-titutional right toronlront tho witnesses
against him. where his defense was based
on the prrmi«* that the victim fabricated
Her accusation in retaliation tor delen-
it.int's attempt to . u*t her trnm hrr fns.er
home lor wxuji misconduct Daniel* v
Male, .it? 1*2d lloJ 'Alaska Ct App
IHiVi

Motion for judgment of acquittal dr-
illed.— Trial s»urt properl» denied delen-
eLints motion P> i judgment "l acquittal
m | sutimiiti-d hu i la (mipe lurv where
*he evdense w.u -uil'uum to allow

Law * 11.41.434

minded jurors to differ on the issue of his
guilt. Daniels v State. 767 P2d 1163
'‘Alaska Ct. App. 1999

Convictions under former law re-
versed. — Convictions under former AS
11.15.134. former AS U.41.410'a"4i and
former AS 11.41.440*a"2l were reversed
where extensive evidence of prior consis-
tent statements was admitted at trial
without any determination of its actual
probative value and before any charge of
recent lubrication or improper motive or
influence was made against the victim.
NiU v. Stale. 720 P 2d 33 lAlasxa Ct.
App. 19861

Convictions for lewd and lascivious acts
toward children under former AS
U.i5.134iai and for rape under former AS
I1.15.120<ai were reversed where evi-
dence jdmitted concerning alleged eas-
saults on victims other than those in the
case at hand was improper propensity evi-
dence; neither intent nor identity were at
issue, and the acts did nut constitute an
admissible common scheme or can or
prove facts in dispute. Holden v Slate.
720 P.2d 957 'Alaska 1996i

Admissibility of evidence of false
charges previously made by alleged
victim. — Extrinsic evidence that an al-
leged victim ul sexual abuse had previ-
ously made false charges ol sexual assault
is permitted where the defendant who
wishes to use the evidence obtains a pre-
mirarv ruling irom the trial court that it
is admuuvible. Covington v .State. 703
*2d 436 'Alaska Ct App 19bSi

Mitigating factors. — In prosecution
for first-degree sexual a»*aull.'fetendjnt *
familiarity with his victim 'his 12-year
old daughter* was not a mitigating tactur
Hodges v State. 660 P 2d 12UJ <A|jska
Ct. App I9tvj»

Sentence under former AS 11.13.131
upheld. — See Noble v State. 552 P 2d
112 iAlaska 1JTIb. IKntun.in v State.
554 P 2d 11,53 'Alaska 19761. Morgan v
Sljie. .506 P 2d "521Alaska 1970*. Maker
v State. 603 P 3d 7»7 'Alaska 1979*.
Alvarado v Stale. 26 I*2d 592 <Alaska
13911

Sentence upheld. s«-e ||.-rii>n v
Stjie 759 P24 *>29 \la-xa Cl Arp
tilena ) ) )

sentence ol eighl-icar prrsumptise
term t-ir tint degree -rxuul atiu-e a| I
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tify his conduct a3 "sex education"” and his
only limited acceptance and understand-
ing of the grave risks of psychological
damage to children that his conduct pre-
sented led the court of appeals to conclude
the trial judge was not clearly erroneous
in concluding that the mitigating factor of
conduct among the least serious in the
definition of the offense was not estab-
lished by dear and convincing evidence.
S.B. v. Stale, 706 P.2d 695 'Alaska Ct.
App. 1985); Bvnum v. State. 708 P.2d
1293 (Alaska Ct. App. 1985).

Imposition of presumptive sentence of
eight years for a first felony offender con-
victed of having sexual relations with Ins
stepdaughter over five year* was upheld;
rejection of a proposed mitigating factor,
that the offense was committed under
some degree of compulsion, was proper.
Bynum v. State. 708 P2d 1293 (Alaska
Ct. App. 1985).

A sentence of eight years with two
years suspended was affirmed, where
there was evidence of defendant's knowl-
edge that his victim had previously been
sexually abused, his persistent ap-
proaches to tho victim, his fleeing the ju-
risdiction to avoid apprehension, and his
unwillingness or inability to concede re-
sponsibility. Gnegy v State, 729 P 2d 895
'Alaska Ct. App. 19861.

It was not manifestly uniust to impose a
five-year presumptive term upon defen-
dant's conviction of attempted sexual as-
sault ofa minor, and he was not automati-
cally entitled as a matter of law to have
his case referred to a three-judge panel for
sentencing. Aveoganna v State. 757 P 2d
75 (Alaska Ct. App 1988).

Sentence for assault upheld. — In
prosecution of defendant with no prior
criminal record on two counts of first-de-
gree sexual assault of his 12-year old
daughter, sentence of two consecutive
eight-year terms with five soar* sus-
pended was not i-xceMive Hodges v
State. 660 P2d 1203 'Alaska Cl. App
1983).

In light of the substantial duration of
defendants -esual ubu«e of his step-
daughter 'three w ars', his failure to learn
from the earlier discovery ol his prior of-
fenses. his disrrgard of a court order that
he avoid contact with the victim, and hi*
total failure to take anv meaningful »U-p
toward rehabilitation. ItJ-vrar sentence
with lour years suspended was nut exces-
sive for conviction ol first-degree -exu.il
iesaiisll langton v State. >»2 P 2d 954
Alaska ClI App 19*:h
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Where there is evidence frnin which the
trial court could infer that a sentence of
incarceration would have destroyed a
viable family and cause long-term psycho-
logical damage to the victim, sentence un-
der former AS 11.41.410'aM"' involving
no incarceration is not too lenient State
v. Moms. 680 P 2d 1190 'Alaska t't App
19641

A sentence of eight years with ihroe
years suspended, upon defendant'-* convic-
tion on one count of sexual abuse of a
minor in the first degree, was affirmed,
where, although the ubtt-e occurred over a
period of two or three years and involved
his step-daughter, evidence ol his poten-
tial for rehabilitation was found to tie
compelling. State v. Ridgwny, 750 P2d
362 'Alaska Ct. App. 1988>.

A sentence of three concurrent eight-
year presumptive terms upon defendant's
conviction of three counts of sexual abuse
of a minor in the first degree was af-
firmed, where, according to the evidence,
the abuse included digital ana penile *ex-
ual penetration, as well as oral sexual
contaet. and there mav have been a*
many as fifty separate incidents of -exual
abu.ie Winther v. state. 719 P 2d 1356
'Alaska Ct. App. 1988

Sentence under AS 11.15.131 held
excessive. — Sec lju.ille v. State. 652
P.2d 181 'Alaska Ct. App. 1982*

Sentence for assault held excessive,
— Sentence of 20 years imprisonment for
first-d- .ree *exual assault of two-year old
child was excessive and i.ise was re-
mand-  or resentencing not to exceed 120
years. Langton v State, >62 1'2d 954
'‘Alaska Ct App [9HIi

Semenee for assault held loo le-
nient. — Suspended five-year sentence for
tirst-degree sexual assault of defendant's
four-year old son w.u di-.ipprovrd as too
lenient, with a Dlt-dav to three-year .-en-
tente -uggested I-ington v State. 662
P 2d *154 'Alaska t't App 1993*

Sentence under former AS
11.11.tlil'aitl) for asxuull held loo le-
nient. —See State v Ru-lung. *>N) P 2d
SOW eAlaska t't App 1984* State v
Wood*. litO P 2d 1593 -Alaska Ct App
19144)

Given a -cries ol rnnea—aullt") a *tep-
daughter by a siepi.iiher -iilotanlial evi-
dence that inti-iiour-e was occumphshed
without nm-cni. and the L.wt that the vic-
tim ha >lelt the defendant * home a -en-
tente it one vi-ar ol meani-ration under
I-irmef An Il it 11s*-1 t *t- .hop-
pfnXixl and a -entrnie -t >t .. i-t three
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0.iis recommenced, state v. Couev. 680

. 2d 513 -Alaska Ct. App. 19841

Remand forresentencing for convic-

ion under former law. — See State v.
*Aington, 711 P2d 1183 'Alaska Ct.
.pp. 19851

Sentence clearly mistaken. — A sen-
nee "f 24 >ears with four years sus-
eenoed. upon conviction of three counts of
exuai abuse of a minor in the first de-
ree. was clearly mistaken, where the
rial court <nd not address the 10- to 15-
--ar nencninark established in prior deci-
<ms concerning aggravated cases of sex-
,al as-ault. ind nothing in the record es-
.iilished that a -entente in excess of 15
esars was necessary to protect the public,
"lo.-ier v State. 747 P.2d 548 (Alaska Ct.
App. 1987».

A sentence of 20 years with live years
-uspenoed for a first felony offender, for
-exual abuse of a minor in ;he lirst de-
.roe. was eleariv mistaken, where the of-
.chse did not involve multiple acts with
multiple victims or a prior felony record,
iackarv State. 761 P.2d 1015 <Aiaska Ct.
App. 19881.

Sentence of 15 years with five years
suspenued was clearly mistaken, where
icfondunt was a first felony otfender with
an otherwise good record. Lawrence V.
state, 764 P.2d 518 iAlaska Ct. App.
J88L.

Composite term of sixty years upon con-
i tctton ol two counts of .-e.xual abuse of a
n-.nor in the first degree was clearlv mis-
raken. and the case was remanded for im-
position ol a total sentence not to exceed

Law

sixty years with ten years -uspended.
where the sentencing court's reliance
upon the seriousness of defendant - prior
murder conviction placed inordinate ana
disproportionate weight on a single aggra-
vating factor. Murray v -State. 77d I'2d
1131 -Alaska Ct. App. 19s9i

Remand for resentencing. — See
Lewis v State. 768 I’2d 715 IAlasxa it
App. 1995i; Bodine v. Stale. 737 1’ 2d 1672
'Alaska Ct. App. 1987'. Howell v 'tate.
758 p.2d 193 (Alaska t't. \pp. !;**S(

Conditions of probation. — Condi-
tions of probation restricting detenuani
from unauthorized contact wttn his
daughter and with other girls oncer IS-
years of age were not vague or unauiv re-
strictive of his constitutionally protected
right to treedom of association. Nitz v.
State. 745 P.2d 1379 -Alaska Ct App.
1987".

Applied in Seymore v State. 655 P2d
786 (Alaska Ct App. I1)S2i, Juel-on v
State. 758 P.2d 1294 (Alaska t't App.
19881; Allen v State. 769 P.2d 157
(Alaska Ct. App. 1949

Cited m Higgs v. State. 676 I*2d 61(1
(Alaska Ct. App. 1984c lienboe i Male.
698 P.2d 1230 (Alaska Ct. App i-s.'c
Dancer i State. 715 1*2d 1174 Aiaska
Ct App 1986¢c -Limes i State. 7 P 2d
1314 (Alaska Ct. App 1987CPatterson v
State. 747 P2d 535 i-Vljska t't App
19871; Kirby v State. 718 1'2d 757
Mlaska Ct. App. 1997'; -lager v State.
718 P 2d 1172 -Alaska t't. App [:'s*i.
elames v State. 754 P.2d 1336 (Alaska Ct
App. 1986C

Sec. 11.11.-136. Sexual abuse of a minor in the second deijree.
«at An offender commits the crime of sexual abuse of a minor in the

second degree if

«li being 16 years of age or older, the otfender engages in -exual
penetration with a person who is 13. 14. or 15 years ofage and .it least
three years younger than the offender. or aids, induces, causes nr

encourages a person who is 13. 14.

nr 15years ol age and at least three

years younger than the otfender to engage in sexual penetration with

another person;

m >being 16 years of age nr older, the olfender engages in sexual

contact with a person who is und
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A i- ciiiru-ted to the “"deniler* care by authnriiv of law X
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1Bl is the otTender’s son or daughter, including an illegitimate or

adopted child, or a stepchild;

(4) being 16 years of age or older, the offender aids, induces, causes,
or encourages a person who is under 16 years of age to engage in
conduct described in AS 11.41.455*aM2) — <> or

(5) being 13 years of age or older, the offender engages in sexual
contact with a person who is under 16 years of age. and the victim at

the time of the offense is

(A) residing as a member of the social unit in the same household
as the offender and the offender is in a position of authority over th<

victim: or

<B>temporarily entrusted to the offender’s care.
ib) Sexual abuse ofa minor in the second degree is a class B felony.
iS 2 ch 78 SLA 1983; am $ 4 ch 66 SLA 1938)

Effect of amendments. — The 1988
amendment, effective May 28, 1988. in
subsection tat. added paragraph i5i, and
made related slvlisiic changes.

Legislative history reports. — For
NOTES TO
Prior law. — For cases decided under

prior law. see notes to AS 11.41.434,
Notes to Decisions.

No culpable mental stute required.
— L'nder the current statutory definition
of "sexual contact." the otTense of sexual
abuse ol'a minor in the second degree may
properly be established by evidence prov-
ing knowing conduct within the scope of
AS 11.81.900(bi<62>iAi: no secondary cul-
pable mental stale need he established
with respect to surrounding circum-
stances. Van Meter v State. 743 P 2d 38,
iAlaska Ct. App. 19871,

Burden of proving exclusions. — If
some evidence ofjustification is advanced
in the record, the state must bear the ad-
ditional burden of establishing that the
defendant's conduct did not fall within the
exclusions of AS 11.81.900ihii.li2)iB> Van
Meter v State. 743 P 2d 385 'Alaska Ct.
App 19871.

Evidence of prior assault held ad-
missible. — Evidence that defendant had
been convicted of xexuallv assaulting the
same victim two years prior to the alleged
indictment was admissible because it in-
dicated a significant sexual desire for the
m.penile victim, thus supplying persuasive
circumstantial evidence that he had -ecu-
allv assaulted the victim Patterson v
State, 7.12 P 2d 1102 Alaska Ct App
1987>

House letter ol intent on ch. 86. SLA 1988
CSHB 217 i.Judo, which amended this
-ection, see 1988 House Journal
2330*2337.

DECISIONS

Mental examination of victim. — De-
fendants' conviction; of sexual abuse of a
minor in the lirst degree and sexual abuse
"l a minor in the second degree were re-
versed. where the trial court denied defen-
dants' request for a mental examination of
the victims after a psychologist's testi-
mony had placed the children's psycholog-
ical characteristics in controversy Ander-
-on v Slate. 749 P2d 169 'Alaska Ct.

\pp 19881.
Testimony as to typical child aliuser
traits. — Admission of a Mate tneper's

testimony regarding the characteristics ot
i typical child sexual .ihiiscr. at defen-
dant's trial for sexual abuse of a minor,
was sufficiently preiudici.il to warr.it t re-
versal ot Ins conviction llaakanson v
State. 760 P2d 1930 'Alaska Ct App
7

Testimony as to victim's prior con-
sistent statements, —Admission ot tcMi-
nmnv concerning a sexual abuse victim s
prior consistent statement* wax reversible
error, where some "l 'he witnesses le»u-
lied before the victim had even taken the
stand and been impeached, and another
witness was allowed to express her per-
sna.il belie! in the truth of the accusations
Hi.ii the victim made against defendant
riiomp.>nn v State. 770 P 2d 990 iAlo*kq
t't \pp I'WIi

Admissibility of evidence. s-e Am

64
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d 1AdJO 'Alas! e Ct. App

is to victim’s prior con-
mnls. — Admission of testi-
a a -exual .<buse victim *
ei.uements was reversible
m* oi the witnesses testi-
ictim had even taken the
impeached, and another
swed to ivprrss her per-
e truth <l the accusations
mnaiie igaig=! deiendant
| T N o

"fevidence. - >ve v in
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Meter v Mate. 711 F 2d .185 iAlaska t't.
Aop. 1967i

Evidence held inadmissible. — See
Van .Meter v State, 743 P Jd 385 'Alaska
i-'t. App. 178*i

Acts performed us part of single in-
cident. — Two acts of sexual contact per-
lormed a» part ol a single transaction with
i single incident of sexual penetration
permit but one conviction far the most se-
rious contact, i.e.. Ihe sexual penetration.
Johnson v State. 762 P.2d 193 'Alaska
Ct. App 1988i

Admission of an investigator's state-
ments concerning defendant's sexual
fantasies and orientation, at defendant's
trial for attempted sexual abuse of a
minor in the second degree, was harmless
crror. where the evidence against defen-
dant was substantial and dtfondants at-
torney demonstrated the irrelevance of
the statements on cross-examination. Ste-
vens v State. 748 P.2d 771 i.Aluska Ct.
ApiV 19881.

Conviction reversed where evidence
of prior incident between victim and
defendant improperly adm itted. — See
Johnson v, State. 730 P'Jd 175 iAlaska
Ct App [9S6i.

Lesser included offenses. — Trial
court properly treated the crime of con-
tributmg to the delinquency ofa minor as
a lesser included oll'ense of attempted sex-
ual abuse ofa minor in the second degree,
where defendant, by encouraging

eight-year-old girl to have <exu.il conta _

with him, encouraged her to eng ige
conduct prohibited by law. Sullivan e
State. 766 P 'Jd 51 iAlaska t't App. 1988
Conviction of attempted sexual
abuse reversed. — Defendant's convic-
tion of attempted sexual abuse of a minor
n the second degree was reversed, whore
evidence showing that be wrote notes to
m eight-vrar-old girl asking her to be bin
girlfriend and to ki>s bun established onlv
that he engaged in preparatory mnduet
and not that be took a substantial step
toward sexual contact with the girl Sulli-
van v. Slate. 766 P Jd 51 'Alaska t't \pp
19881
Imposition ol direct no-contact or-
ders, — Wheredefendant pleads nolocon-
tendere to a charge ot -exual ahu-e of a
minor, the superior court has no authority
- -tatutorv or inherent — In impose a
direct no com.ut order against Oiiendant
as part id the punishment lor the oil. n>e
*-krepun v Mote. Till I'2d 'bill «\la-ka
't App ;*>7» not determining it -upe-
Teir court s general .luitvfdv to enter oc

mnctioiis empowers u in i-nier rm-cnt.icl
order js an inUepenilent eimtalile re-
'luiremenn o

Sentence upheld, — *ee llarinoiomew
v State, 720 1°2d ol Alaska ' 1 AP
19H6i; tioodrnan v Male. 770 i"2] i<
Alaska L't. App | .

Sentence. -1 eeignt-vear presumptive
term lor first-degree -exU.Il at'U-e "I i
minor and concurrent -ententes i *nree
years lor two cum - i -sevond-dt cph- -i-\-
uul abuse oi @ minor  run cncurremic
with the vignt-vear .i-rm were .Dbilil
The delend.thi > continued iilort- .- iu*
'[IfY his conduct as '—xeuucaii"n and his
only liimteu .ucepi.r,ce and uruur-i.mu-
ng m the grave [l-ic< =i p.->ctttloglC.lt
damage to tnildleii that In- mnuucl pre-
eented led the imirt "l appeals to conclude
the trial imlce wa* not ciearlv i-rroneou*
m concluding tn.il the mitigating lavtor ot
conduct among the least -ertous in the
defimlloli i the "llen-e was not e-tao-
lished hv dear and convincing evidence
St v Slate. 7oli *2d <'95 "Ala-ieU Ct
App 1985

Sentencing goals "I general deterrence
and community condemnation cann.it .ri

ihem-elves. support the- impositi-'ti ! a
- . - (LM
maximum Il year term inratirst "ii Ter
convicted "I a via— Il fcInliv. -ucii ¢ <x-

mil as-ault of a minor Shrepich ¢ m.iic.
740 *2d 950 \lLi-h.i ft App 1>7m

Sentence held excessive. —8.,- Aim
low v State. 719 1m3d ‘<z 'Alaska I't
App. »986>.

'‘Aher-- a deliml.uit wlio pleaded nolo
loniendi-re to a charge-<f -c-vual »’'U»eni ¢
minor wa» undeniable chshom-t and
abused the ttu.-t mheiiol in hi- <"le a*
the victim's karate ilisliuctor. loll there
wa* no evidence- of anv a—iUltice conduct
nr of any physical 0 psvchiilogiv.d CVI-
non OI intimidaiion olul the col Mil wo*
la-yeai- old. llic* upper .me lunil "duiieil
in lhe dehnitioii «l Ihe --ilen-e ol -eend
degree -exual abuse, the* absence “I inv
prior conviction pioiluiicd the coin >a ip
peals limn predicting with anv di grey <
mnliileme that Ihe deiendant wis ,0 J.ut
incapable »t rehabilitation and . ad o»i

lie deterred Die- -c-nteimng coiili "in
donrneol -l ieliat'llitaii"il ml e
elc-lerri-oie as -.olennng goal- ee  0i
warranted. I{» ooic-isition <i a mix -hum
nlrme was .i. irlv mi-ialcen o t tin-
-.Ise wis remaoibd lor oof»t.[]i..iC .1 i
enti-me at not in-ire Him I'l i. n« iciifi
lour c«.NN- -ci-iHmled w'kf'toili *o gu-
71d |<2d "hi tibia it \I'p
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Sec. 11.41.438. Sexual abuse of a minor in the third degree.
ia» An olTender commits the crime of .sexuul abuse of a minor in the
third degree if. being 16 years of age or older, the offender engages in
sexual contact with a person who is 13. 14. or 15 years of age and at
least three years younger than the offender.

ibi Sexual abuse of a minor in the third degree is a class C felonv.
(5 2 ch 78 SLA 1983)

NOTES TO DECISIONS

For catec decided underCard m Slat* v Ridc-a*. 750 1*2d 3453
to AS 1141 4J4. Alaaka Ct App 1988"

Prior law. -
poor law. *ce note*
Note* to Decitiont

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree.
ia) An offender commits the crime of >exual abuse of a minor in the
fourth degree if. being under 16 years of age. the offender engages in
sexuul penetration or sexuji contact with a person who is under Li
years of age and at least three years younger than the offender

ibl Sexual abuse ofa minor in the fo -rh degree is a class A misde*
meanor. (4 3ch 166SLA 1978; am « 9* .*02 SLA 1980.am 4 .Ich7S

SLA 1983)
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NOTES TO DECISIONS

Applied in Jam v Slate. TIM P2d
1172 Alatka Ct App I9HMI

Sec. 11.41.450. Inrest. iai A person commits the crime of incest if.
being 18 years of age or older, that person engages in sexual penetra-
tion with another who is related, either legitimately or illegitimately.
AS

<> an ancestor or descendant of the whole or half blood:

«2) a brother or sister of the whole or half blood: or

i3» an uncle, aunt, nephew, or niece bv blood.

ibi Incest is a class C felony. % 3 ch 166 SLA 19“8»

NOTES TO DECISIONS

Death of drfrniltnl ahatrd prowru- Cltrd tn Theodor* v Mat* *-92 P2J
lion undrr fnrmrr ction. Hart»*I11l v 917 >Ala*ka Cl App S.=5-
SUI* 42-1 P2d 2*2 iAlatka 197> -Dr
tided under former AS Il 40 110 m

Collateral reference*. - Aiding and Sexual intsrrourw# b*t«r*n pcrwu re-
abetting ofTrnte of inertt by one not re— Utsd be half blood. 72 At.RJd Tod
lated to panv. 5 ALR 7*4. 74 ALK 1113. Prosecutrix ax accomplice O victim 74

ul ALR IMS ALRJd 705

Relationthip created by adoption a* Rape. uve*t a* included vithm chart*

e ithin italute recardmg incett. Ul AI.R 4 76 ALRJd 1*1

1140
Content a* element of incett IS Al.R2d

1299

Sec. 11.41.455. Unlawful exploitation of a minor a> A person
commits the crime of unlawful exploitation of a minor J( ,n the Mate
and with the intent of producing a live performance, liir ~ holograph,
negative, slide, book, newspaper, magazine, or other printed material
that visually depicts the conduct listed in ill — *61 of this subsection,
the person knowingly induces or employs a child under 18 years of age
to engage in. or photographs, films, or televises a child under 18 years
of age engaged in. the following actual or simulated conduct.

*I* sexual penetration:

i2> the lewd touching of anothrr person's genitals, anus, or breast.

«J» the lewd touching by another person of the child * genitals,
anus, or brra»t;

*4' masturbation.

«5* bestiality, or

the lewd exhibition of the child's genital*

> A parent, legal guardian, »* person having custody or control »i
achild undrr 18 vcan of age commits the crime ol unlawful exploita-
tion of a minor if. in the *tate. the prr*on permit* (be child to engage
in conduct described tn'.it of this section knowing that the conduct is
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intended to he used in producing a live performance, film, photograph,
negative, .slide, book, newspaper, magazine, or other printed material
that visually depicts the conduct.

« Unlawful exploitation of a minor is a class 11 felony, u 1ch hid
SLA 1978: am ? | ch 57 SLA 198}*

Cross references. — For crime of dis-
tribution ot child pornocrnphv. -€*» AS
11 til 125

NOTES TO DECISIONS

Conviction unci sentence upheld. — Applied in Oualle v State. "52 P2i
See Depp v. State. tj?6 P'Jd *12 (Alaska 4*1 Alaska Ct. App 1932).
Ct. App. 19s4*. Cited in Lawrence v State. >4 P2d

11rt <Alaska Ct. App. It)S8(.

Sec. 11.41.460. Indecent exposure. *ai An offender commits" the
crime of indecent exposure if the offender intentionally exposes the
otTender’s genitals to another person with reckless disregard for the
offensive, insulting, or frightening effect the act may have on that
person.

ib* Indecent exposure before a person under 16 years of age is .l
class A misdemeanor. Indecent exposure before a person 16 years ot
age or older is a class 13 misdemeanor, -i | ch 78 SLA 1988*

Sec. 11.41.470. Definitions. For purposes of AS 11.41.410 —
11.41.470. unless the context requires otherwise.

ill "incapacitated” means temporarily incapable of appraising the
nature of one’s own conduct and phvsically unable to express unwill-
ingness to act:

(21 "mentally incapable” means suffering from a mental disease or
defect that renders the person incapable of understanding the nature
nr consequences of the person's conduct, including the potential for
harm to that person;

13) "victim' means the person alleged to have been subjected to
-exual assault in any degree or sexual abuse ofa minor in any degree;

141 “without con*>cnt* means that a person

LAl with or without resi.-ting. is coerced by the use of force against a
person or property, or by the express or implied threat ofdeath, immi-
nent physical injury, or kidnapping to be indicted on anyone; <r

>0* is incapacitated as .l result of an act ol the defendant. - 4 ch
166 SLA 197S.am * 5ch 78 SLA 1983; am i #ch 96 SLA 19sS; am
4 23 ch 50 SLA 1989i

It. 4i.nr * nnfr*. Reorg.ini/rtt m§ I'rn*« reference*. - Knr <t*iin?tn'n mh
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Alaska State Legislature

\Iorsi: oi- Representatives

Representative Fran Ulmer

TO: Representative Johnny Ellis DATE: Feb. 9. 1990
Chair, House HESS Committee
Representative Max Gruenberg
Representative Peter Goll
Co-Chairs, House Judiciary Committee

FROM:  Representativie/flrfit{/iVimer

SUBJ: SB 355 /

It has come to my attention that the bill you are considering,
relating to sexual conduct between youth and adults who exercise
authority over them, may contain an inconsistency (/iw-regard to

teachers. It is my understanding that the bill, as passed by the
Senate, would create a criminal offense for all of the adult
categories listed, but would further create a professional limita-
tion for teachers, but only teachers. If certification of a

teacher is to be permanently removed as a result of this conduct, |
wonder if the same rationale doesn't apply to the other profes-
sionals that are listed. The bill should be consistent: either
deal with just the criminal conduct and specify the criminal
penalty or have the «certification standards reviewed for the
various groups and require their licensing boards to consider this
conduct for purposes of retaining a license for professional pur-
poses .

This issue was brought to iny attention by a retired teacher In
Juneau, and 1 bolicve his concerns should bo considered as the

committee reviews this bill.

FU/bvh

District 4H - sJuneau
PO BOX V ¢« Juneau. Alaskil 99HII*3!()0 « (907)465-4947
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JUDICIARY
FINANCE
Date of Committee Action 0
The HESS Committee considered: CSSSSB 358 (FINANCED
CS SS SENATE BILL NO. 358 (Fin) FINGERPRINTING OF MINORS

"An Act relating to fingerprinting of minors; and providing for an
effective date.™
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do pass
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Alaska State Legislature

§eng]t§rDFl’gturllclilsDcher Whlle |n Juneau
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262-9269 State Senate

TO

MEMORANDUM

TO: Representatives Johnny Ellis, Chairmen
House Health, Education and Social Services
Committee

FROM: Senator Paul Fischer /Sij

SUBJECT: CSSS Senate Bill 358 (Finance)
"fingerprinting of minors)

DATE: March 28, 1990

I would like to respectfully request that the above referenced
bill be considered by the House Health, Education and Social
Services Committee at the earliest possible time.

As you are aware this entire issue is of major concern to the
various law enforcement agencies across the state.

In 1988, the legislature addressed this matter in debth,
eventually passing compromise legislation that could be supported
by the affected state agencies involved as well as provide a
meaningful aid which was desired by law enforcement. However, it
soon became evident to several of us in the legislature that

the statute that was enacted in 1988 had never been implemented,
thus the reason for the reintroduction of this legislation.

As you know similar legislation was introduced on the House

side by Representative Donley (HB 486) and is presently in your
committee.

The Departments of Law and Public Safety are in full support of
the legislation which passed the Senate . The Law Enforcement
Coalition also supports the Senate version. Tiis coalition is
made up of members of the Alaska Association of Chiefs of Police,
Alaska Peace Officers Association, and the Federal Bureau of
Investigation National Academy Associates.

I am hopeful that we can pass Senate Bill 358, prior to adjourn—
ment, 1in order to complete the job wo started in 1988.

Your consideration 1is appreciated.

PAF/sgn
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FOREWORD

This is the third %ear that the Cqalition, COH‘C’I?tm of the Al skﬁ Peace Offlcer?
Assouahon Inc.,, the Alas a As ouatmn of Chiefs of Police. ana F.B.I. Nationa
ssomates ave jOIrlj}/c identified what we feel are the two Wo top priorities

cade
mvonmJ legislation af ectlng punlic safety statewide.
Durm the Jast |eg|s|at|ve session the ||m|t|ng of Municipal I|ab|||tZt mposed hy the

sion was passed.into Iaw in the for B ss. We feel that was a signiticant
accor)h |§1ment andpag reciate the s%pport o{n the Sixteenth Alaska Lela Elature %Ne are
very satisfied that our ncerns were heard by the members who met vit

The other two Erlorltles ||sted eln our Statement Iafst session were_Indemnification of
Government Employees an mgerprmt mors We fee| these two ISsues
are critical as they continue to affect the jobS police officers are able to do for their

communities.

We strongf%/ %e that you su? ort these issues. The mterests of ever citizen in the
State Is dffected, We “strive T0r ever mcreasmﬂ Bro essionalism throughout ouy ranks

and we ask tnat the legis|ature continue to support Us by passing laws which enable us to
better serve the peoplegof ATJaska P y passing

There are othpr tfnls belnﬂ introduced this session which we (htend to s V\)oport
ecr|m|n?|zat| n of mar (&ua a contlnues to receive our suggor an e gre

working for and wil| sup dﬁ %5 lation in, avo f conspiracy, retirement eorms {
geace ficers In vanous eI 5, a aPossessmn o a deadly weapon urmg a violation of a
omestic violence wiit. We anficipdte there wil be other”bills we support and favor and

we always look forward to sharmg our concerns,

Thank Xou for )éour interest, We extend to you an |nV|tat|on to call or meet with an gf
member of the Executive Boards for the Coalition. The officers are listed at the end

our Statement.



FINGERPRINTING OF MINORS

In 1988, Alaska Stale Statute 47.10. 097 (Frngerprrntrng of Minors) was passed by the
Legislature.  This allows an officer to rn[%erprrn mrnor who is 16 years of age or
|der for entry Into, or reference to, g o tomated Fin er rint 3y fem
hereafter referred to as AAFIS] withoui a court or er It the minor 1S°¢o vrcte

dAudrcated a delrnquent for an ‘offense that IS a eonPf owever we Delieve th at h e
statute docs not do far enough In that 1t d oes not allow for rngerprrnts to be taken,
referenced, or entered into the AAFIS without a co rt order i the minor is only in
ﬁusto and has not yet been adjudicated or convicted of a crime. T IS 1S what wish to

ave amended.

Frngeg?rrnts are a primary tool fqr detection in many areas of criminal investigation.
leve, In the case of éuvenrles tremendous |o chologrcal deterrent 1o utore

criminal.”conduct. Statrsths show tnat over the Tast 13 “year periog, é e e
constrtutﬁd over 50% of the arrest rate for crimes such as urgldry, larcény/the

motor vehicle theft, and arson.

The ‘Coalition’ belre\res that the true perc venrle erpetrators s actuall
much (h h etectron ah) rehensronpang theg rtatron Ero%ess could advancg

much f ter should aw e orce ent a e access tO mﬂteeprerr]rtab‘ﬁgtrg %SVE%%SI

éﬂreste Youth between the a % % tress , ﬂ

this position statement as we trongly reve thatte on%;er a juvenile 1s allowed to go
undetected the more his or her conduct has heen rern or ded Tnis would, thereby,
substantially diminish rehabilitation into productive adulthoo

The "Coalrtron* again urges the Legrslature to pass into Iaw a statute which would enable
law enforcement™to sol ? vent mor% crimes and ultimately better |orotect our
citizens. We urge the Legislature to amend the 1988 statute lo include the following;

1. A law enforcement officer may fingerprint and photograph any
juvenile 14-17 years of age who has been arrested for any offense for
which a person 18 years and older can be arrested, and

2. fingerprints taken from an arrested juvenile may then be entered and
stond into AAFIS.

It is important to note that the S ;rome Court of Alaska in 1987 removed the provisions

governrng the restrrctrons of finderprinting and the otograghrng of minors' from  the
hrldren%Ru 0s*, After thr § the torn General’s Of recommended in a

letter to the Youth Bureau o the nchora e Po ce De tment t at th e% snou as a
matéer of poro¥ r&trhence noer rrntrh (5:) P nqruvenr es und te $amo
conditions as Tor a ut] vEn r éq arrested anV niles wnen

t what IS o prrma oncérn to us in this position

necessaP/ however that is n
statemen

The. Supreme Eourt had gr en Iaw nforcement th)e |atitude thﬁy needed to rotect_ the
victims, as "ol as create t foundation for rehabilitation of those ?artrcu g]uvenrles
Wo now ask_ that the Legrslature assist in this same vein by considering the above

recommendations.



A ma&or concern from detractorf thrs roposal Is that leeanes rresteﬂ for various

crrme are too young to h ave rearze te on e uences of their mistakes. They conclyde

ysr ge virture of terr aqe should’ not then he subjected to fingerprintin

dly stigmatized for Iife. It must he countered ta ther than to certified [a

en orce ent a encres there IS no accefss 0 [Juvendl lles and that even access by other

U enCEmen alericies Is exremely resriced, 1 is Merefore out contentio, il
a coricern to thejgvenr e un?ess heJ or srne becg Mes an ﬁabrtua(nr? t%na

Untortunatel |t IS a sad commentary of our, present day s cret that an increasin

ro c re bel gcommrt(tj Z aJuvenre Howe er forcement nee ft
e a e {0 use the toos at their disposal to address and con ront this growrng problem
and we are asking for your assistance in considering this important propdsal



pum.;, a mill neea not meet the
customer's demand to resolve a complaint.

C Company won't
complaint? Write the Troubleshooter,

work and home phone

volume. Published letters will be edited.

Police arrest suspect
By MARILEE ENGE

Daily News reporter

Anchorage police on Thursday arrested a
man suspected of stabbing two Safeway
employers earlier this week after identify-
ing him through the state’s fingerprint
computer.

Mine Troy White. 27, was charged with
attr.mpted murder and two counts of
first-degree assault for the Monday moming
stabbings. He was booked into Cook Inlet
Pre-Trial Facility on 5100,000 bail.

Employees of the University Center Safe-
way store saw a man shoplift some ciga-
rettes about 6 a.m. Monday, police said.
When Donald Tomlinson and Dustin Prince
tried to stop the man nt the door, he pulled

budge? Haunted by a question or
P.O. Box 149001,
Anchorage, 99514-9001, Cr call 257*4343. Pleaae include
numbers and photocopies of
correspondence. Individual unaware are not possible due to

Associated Press

JUNEAU

law was unconstitutional.

The Senate Judiciary Committee had
planned to approve the flag bill and

In Safeway stabbing

a hunting knife and stabbed them.

Tomlinson was knifed in the back and
underwent surgery at Providence Hospital.
He was in stable condition there on Thurs-
day. Price was treated for a leg wound and
released.

Investigators took a fingerprint from the
scene, ran it through the computer and came
up with White's name. Then they pulled a
photograph of him from state records and
showed a ﬁhoto line-up to witnesses, who
identified him, said police spokesman Sgt.
Walt Monegan.

Thursday, police found White at the Eagle
Crest, a men's half-way house and residence
hotel on Ninth Avenue. They surrounded the
building and arrested him inside about 6
p.m.

— A Senate committee
vote on legislation that would ban Hag
desecration in Alaska was postponed
Thursday because of a judge's ruling
that the new federal flag-desecration

senate committee delays

send it on its
But the comrr
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465-4322

February 23, 1990

Tht* Honorable Jan Faiks
Chairwoman

Senate Judiciary Committee
P.0. Box V

Juneau, AK 99811

Rzi CS SSSB 358 (JuD), "An
Act Relating to Finger—
printing
of Minors*

Dear Senator Faiksi

At the Senate Judiciary Committee meeting yesterday regard—
ing SB 358, some questions were raised by committee members,
and | was asked to provide some additional information.

In response to the question regarding the number of juveniles
arrested for criminal offenses in Alaska, I am enclosing a
summary of those numbers for calendar years 1987 and 1988.
These numbers are based upon Uniform Crime Report (UCR) data
reported to the Department of Public Safety (DPS) by 24
police agenciesi we estimate that about 85 percent of the
state"s population is served by these 24 agencies.

As you may recall from the testimony given yesterday, the
Alaska Automated Fingerprint ldentification System (AAFIS)
works in the following manner: A set of fingerprints taken
from an arrested offsnder is entered into the computer, and
compared with latent prints ("unknowns*) collected from
crime scenes. The computer searches the entire data base,
and provides a list of prints tnat are pocsiblo matches
Chits™), with the most likely matches listed first. The
AAFIS operator then pulls and physically compares the
original fingerprint card with the latent prints. A
positive identification 1is based only on an actual
comparison of the original prints.

As you knorv, the committee substitute adopted by the Judi—
ciary Committee would allow the fingerprinting of juveniles
aged 14 or older who ere arrested for ariainal offenses. A
question was raised regarding thr. usefulness of fingerprints
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taken from offenders aged 14 and IS given that theea offend-
era will continue to ¢grow, and the aise of their fingere will
therefore change over time. I have spoken with .Hr. Peter Davis,
Supervieor of the DPS Recorde and Ildentification Section,

and Hr. John Sauve, Supervisor of AAFIS, regarding this
matter. They have infonaod am that our preeent AAFIS ie
accurate to "plus or minue 18 percent of growth.”” Beyond 18
percent there is a loss of accuracy in the computer®s

ability to detect a match. This lose of accuracy is 1in
direct proportion to the. quality of the original print.

tSome latent prints colleoted at crime scenes are partial or
somewhat smudged.) This loss of accuracy may mean that an
actual match may not be detected; it would not result in an
incorrect "match.*

Basod on our experience, and that of other law enforcement
agencies with Automated Fingerprint ldentification Systeae
(\PIS), we believe that the fingerprints of virtually all
14- and 15-year-olda would be within 18 percent of the aise
of the person®s adult fingerprint. The San Francisco Police
Department has included the fingerprints of juvenile
offenders in its AFIS since 1984. They have inforaod ua
that the slight difference in sice between juvenile and
adult prints has not presented a problem in obtaining
matches in their system. QBere 1in Alaska from 1984 through
1989 the fingerprints of 124 persons arrested for the first
time as adults were matched with unidentified latent
fingerprints taken from the scenes of unsolved crimes which
ware committed whan the arrestee was a juvenilejj We believe
very strongly that the ability to obtain and onter into
AAFIS the fingerprints of 14- and 15-year-old juveniles
arrested for criminal offenses would be of tremendous
assistance 1in solving crimes 1in Alaska.

I would like to emphasize a point made during yesterday"s
hearing. Fingerprint records maintained in AAFIS are
entirely separate from criminal history records, which are
contained in the Alaska Public Safety Information Network
(AP3IN). IThe presence cf a person®s fingerprints in AAFIS
does not mean that a person has a criminal record!| For
oxampleT AAFI3 contains thousands of fingerprints subeutted
by persons seeking employment in or certification for
certain fields, such as sahool bus drivers, teachers, law
enforcement officers, and security gusrds, to name a few.
Under AS 44.41.020, any poraon who wishes to do so may
submit bis or her fingerprint#, or thoee of their minor
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Gayle . . Horetaki
Deputy Coaitaaioner

Kncloauret a/a

cci  Ttoa Honorable Pat Rodey
Vice-Chairman
Senate Judiciary Cooaittoe

The Honorable Rick Halford
Senate Judiciary Committee

The Honorable Drue Pearce
Senate Judiciary Coaittee

The Honorable Hike Styaanaki
Senate Judiciary Committee



JUVENILE ARRESTS *

| | lg87 [ igga ? 87/88
Major Felonies**
Total Arrests 990 1.100 2,090
Juven, ,« 96 9.7: 97 9X 193 o*
Burglary
Total Arrests 1.0*1 60
475 4« 509 53*. ", 84 agl
Larceny
Total arrests 1934 4,3, JK
Juveniles | 154 .
J61 1,624 271 3,378 361
Motor Vehicle Theft
Total 4rr t, 33, A
Juveniles
50» 214 441 380 47S
Juveniles 4,935 351

Pape.
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FISCAL NOTE
REQUEST.
Revision Date: Hency Affected;  Public Safety
Title: Fingerprinting of Minors — BRU: * Alaska.State Troopers
Sponsor:  Sepators Fischer & Kellv Component;__ Detachments

Requestor: ~ Senate Judiciary
EXrENDITURES/REVENUES:  (Thousands of Dollars)  (Inflation not Included)
OPERATING FY 9 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES ~ 17.6 17.6 17.6 17.6 17.6 17.6
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPERATING 17.6 17.6 17.6 17.6 17.6 17.6
CAPITAL -0~ "0 -0~ -0~ “0- “o-
REVENUE -0~ “0- -0 “0- -0~ -0~

FUNDING.  (Thousands of Dollars)

GENERAL FUND 17.6 17.6 17.6 17.6 17.6 17,6

FEDERAL FUNDS
OTHER/PROG RCPT

TOTAL 17.6 17.6 17.6 17.6 17.6 17.6
POSITIONS:

FULL-TIHE 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate paﬁe |f necessaryl] _

This fiscal note Is bFsed uPon the est|ma}e 0of”having State Troo er? fin er-

printing 1,500 Juveniles Pe year, Each Ingerp r|nt|n Brocess Involve

ap rOX|mater 20 mmutes 0r a tota 0f Prommatey hours per year.
étates to ? out months 0f TrooBer ime statewide. The costs

Incu e on the fiscal note are based Upon an averaS%e State Trooper position

cost for three months.  This would be a range 16

red b rancls C. Allan Ph : :
Psalon Y ﬁaska ~St\fte Troopers Da(tgze Q%?%S/'\é%
Approved by Commissioner: iilUL..English. Date: V \ %

Agency.: _ Dmrttnent Qf.EIMU_Safety Page LoflL



