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The actual task of implementation was much bigger, compli­

cated and controversial tnan anyone envisioned initially and for 

a brief period between its April and July, 1989 meetings, the 

Commission explored alternative paths to valuation.4 However, 

recognizing that none of these approaches might prove feasible, 

the Commission remained oriented towards completion of its man­

date in Chapter 48 to approve procedures to determine the fair 

market value of the original mental health trust lands. In this

4.At its May 16, 1989 meeting the Commission discussed (but did 
not adopt) a draft report to the Legislature which concluded: 
"Continuing with the Commission's currently approved valuation 
procedures no longer appears possible." It was proposed, alter­
natively, that (1) a range of values be determined for each 
category, (2) mediation between Commission members would attempt 
to narrow this range "to the maximum extent possible," (3) these 
values would be integrated into two sets of values, and (4) the 
Commissioner of Natural Resources would determine a value within 
these ranges (Draft of "Interim Mental Health Trust Commission 
Report Sixteenth Alaska Legislature", dated April 1989, submitted 
by G. Thomas Koester in response to a "Discussion Draft", dated 
April 13, 1989 with the same title submitted by J. Gottstein") .

By the July 1989 meeting no significant progress had been 
made in narrowing the range and the Commissioner of Natural 
Resources indicated she would not necessarily determine the value 
between the range established by the procedures. Further options 
were then examined. The first was to go beyond Chapter 48 and 
negotiate a value for settlement purposes onlv. The Commission 
appointed a team (the three attorneys active in its work and the 
chief DNR staff member) to explore the feasibility of negotia­
tion. The final report of the negotiating team of October 27, 
1989 stated that "th'- parties are at impasse" and the remaining 
difference of more than $1.5 billion" can not be resolved through 
negotiation at this time."
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connection,, the attorney for the State advised the Commission5 

that these procedures,

could be as general as . . . [saying] the Commissioner 

will come up with a value based on all the information 

of record and justify it. . . or they could be as 

detailed and specific as to say, with respect to miner­

al valuation, the Commissioner shall determine the 

value of the subsurface estate by employing a ten 

percent discount factor, assuming production begins in 

year five, you know, all those assumptions that go into 

that kind of an economic analysis. Those can be s, rei­

fied. It seems to me those are part of the procedures 

that the Commission can approve.

(July, 12, 1989, Commission Meeting Transcript, P. 59). And as 

observed earlier, all parties agreed such procedures could re­

flect compromises and abbreviations necessitated by funding and 

time constraints.

C. IMPLEMENTING THE PROCEDURES

The procedures approved match as closely as possible accept­

ed valuation methodology for the various estates and result in an 

appropriate determination of fair market value for the purposes

5.The Attorney General's office, at its insistence, represents, 
through the sane Assistant Attorney General, both the State as 
the Defendant in the Weiss litigation and the Commission in 
performing its duties under Chapter 48.
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of Chapter 48. This is so despite the lack of a completed sur­

face estate valuation and despite the lack of formal "appraisals" 

occasioned by the previously noted funding and time constraints.

The surface estate valuation was terminated before the first 

review step was completed because funds and time were exhausted. 

This was due, in large part, to the approximately 4,000 parcels 

questioned by the review appraisers6. The total fair market 

value of the original mental health trust lands recommended by 

the review appraisers was $833.3 million. The total fair market 

value of the original mental heal ah trust lands found by the 

panels, after adjustment to reflect as much of the review process 

that did occur was $499.8 million. Recognizing that differences 

of this percentage magnitude between appraisers' opinions of 

value were not uncommon7, the Commission determined that the only 

reasonable procedi re to approve was simply to "split the differ­

ence" between these two figures, as is more fully discussed in 

Appendix B.

With respect to the mineral endowment, the Alaska Division 

of Geological and Geophysical Services, (DGGS) provided an esti-

6.All of the parcels questioned by the Plaintiffs' review ap­
praisers that were looked at by the Commission appeared to have a 
reasonable basis for the question.

7.Even where formal "appraisals" have been commissioned, the 
appraiser's "appraisal" is that appraiser's opinion of the value 
of the subject property. The percentage difference between the 
panels opinions' of value and the review appraisers' would not be 
unusual if full appraisals had been used in both instances. 
Appraisals are simply an "estimate" or "approximation" of "the 
highest price a willing buyer would pay a willing seller, . .
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mate of the physical endowment for the mineral estate of mental 

health trust lands. However, instead of pursuing the industry 

standard discounted cash flow ("income") approach as agreed, DNR 

reverted to use of the comparable sales approach. DNR's use of 

the comparable sales approach first produced a zero \alue, as in 

1985, and was later revised to approximately $16 million on the 

basis of three alleged comparable sales.

The use of the comparable sales approach for valuing the 

mineral estate was summarily rejected by the majority of the 

Commission as not being in accordance with accepted industry 

valuation practices and, moreover, as being manifestly unreasona­

ble and unrealistic. These lands were all within the three major 

active mining districts of Alaska and had been selected by a team 

of experts as representing the most promising lands in these 

areas.8 (See Appendix C).

In the absence of a viable valuation of rhe mineral estate, 

a team of consultants was commissioned by the Plaintiffs to 

estimate the mineral endowment value using accepted industry 

methodology, i.e., the income approach, as originally proposed in 

June of 1987. Their report (Paul Metz and Colin Dixon, December 

31, 1988, "Mineral, Coal and Aggregate Resource Appraisal of

8.The reason offered by DNR for failing to utilize the income 
approach was DGGS's estimated cost of providing a value estimate 
at $53 million, which involved a surveying and drilling program. 
In this connection, it may be worth noting that D. Harris, the 
State's consultant later estimated the cost of estimating a value 
at $350,000 using essentially the same data that the Commission 
ultimately approved (Harris, Sept. 1989).
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Alaska Mental Health Trust Lands") discussed their methodology, 

data and assumptions and the decisions they made, based upon 

their professional judgments, regarding the best way to value the 

mineral estate under the circumstances. At the presentation of 

their Report to the Commission at its February 24, 1989, meeting, 

Metz and Dixon also reviewed for the Commission the areas of 

uncertainty and the "safety factors" they used to insure the 

value was not overstated. Their analysis resulted in an esti­

mated $1.5 Billion value for the mineral estats "f mental health 

trust lands. Following intensive critical review by DNR staff 

and others, an independent study commissioned by DNR concluded 

that although not always following "best practices," the methods 

and assumptions were acceptable " . . .  if only approximations 

were required and that their methods were consistent with the 

data available through DGGS's mineral endowment assessment" 

(Harris, May 30, 1^89).

In the follow-up study by Harris issued in September, 1989, 

"Activities and Costs for the Estimation of. Market Value of 

Mineral Resources of Alaska Mental Health Trust Lands," and the 

earlier study by Bradford Tuck and Matthew Berman commissioned by 

DNR entitled, "Review and Analysis of 'Mineral, Coal, and Aggre­

gate Resource Appraisal of Alaska Mental Health Trust Lands' by 

Paul A. Metz and Colin Dixon" (March 1989), there was also 

agreement as to utilization of the income approach as being the 

appropriate methodology. DNR nevertheless remains insistent, but 

without any expert having indicated it was a valid methodology, 

that they would only accept their comparable sales approach.
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Since the State's approach had no expert support, resulted 

in an unrealistically low value, was not pursued with any sort of 

rigor by the State, and was not even supported by its own inde­

pendent study, it was rejected by the Commission. On the other 

hand, there was general agreement by all experts that the income 

approach used by Metz/Dixon to arrive at their valuation was the 

appropriate one and that, while perhaps "best practices" were not 

used for every element because of time and funding constraints, 

the methodology, data, assumptions and judgment utilized were the 

result of informed decisions by knowledgeable experts. There­

fore, the Commission approved the procedures used in the 

Metz/Dixon valuation (sea Appendix C for a complete description) .

For the remaining land categories, the dollar differences 

were not so great and the Commission's basis for resolving the 

differences has therefore not been as controversial. The Commis­

sion approved the report of the Division of Forestry in its 

valuation of timber resources (August 1988). Plaintiffs argued 

that reforestation costs (approximately $31 million) should not 

have been deducted from the value because the timber should be 

valued as if "sold" to the State as "standing timber." The 

Commission rejected their approach ard agreed with DNR's position 

that these costs were essential to sustained yield forest manage­

ment and that the original mental health trust lands selections 

were made with the intention that they would become the core of a 

State forest system (which they are).
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The Division of Oil and Gas proposed a plan for valuing 

hydrocarbon (oil, gas and coal) potential which was accepted by 

the Commission (October 13, 1987). A preliminary report (July

1988) and a revised report (November 2, 1988) were criticized 

because they did not accomplish what the accepted plan proposed 

to do, and because they considered only known reserves (Vreeman, 

March, 1989). The range of values presented ($135,953 to 

$856,040) appears grossly low in light of the State having re­

ceived over $25 million for exploration and development rights on 

mental health trust lands. Although clearly needed, no attempt 

by the Plaintiffs was made to produce an alternative estimate.

In light of the lack of any alternative estimate and the necessi­

ty of arriving at procedures for determining the fair market 

value of the oil & gas resources, the Commission approved as its 

procedures those presented by DNR, using the midpoint between the 

high and low range.

DNR staff bogged down in an effort to put a value on aggre­

gate (sand, gravel and crushed rock) by first attempting to esti­

mate the quantity and quality of the resource. The Commission 

ordered this halted because the task was approached from the 

wrong side (the supply side). Aggregate in Alaska is ubiquitous 

and its economic value determined by demand. DNR staff were 

directed to estimate demand and value this, possibly using De­

partment of Revenue's methodology for estimating State revenues 

from this resource. This was not done by DNR and the Plaintiff's 

consultants included the task in their assignment.
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There was full agreement that integration of surface and 

resource values would be achieved by adding the values to produce 

the total fair market value of the trust and replacement lands. 

The forest lands have been valued on the basis of sustained yield 

management. Metz and Dixon, while not quantifying the "multipli­

er'' or "knock on" effects of mineral development, informed the 

Commission that any loss of surface value for particular acreage 

actually being mined, would be more than offset by increasing 

values of lands in the vicinity due to the increase in demand as 

a result of the economic activity generated by the mine. Addi­

tionally, it was noted the Surface Mining Act of 1977 requires 

restoration of land after completion of mineral extraction. 

Mineral and timber values and surface values were therefore 

treated as additive rather than one exclusive of the other.

III. SUMMARY AMD CONCLUSION

In presenting the final approved procedures to the Commis­

sioner of Natural Resources, the majority of the Commission agree 

that they follow the law, will be fair to all parties, and accom­

plish the objectives of providing a reconstituted trust and 

removing the threat of continued litigation and resulting disrup­

tion.
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APPENDIX A

INTERIM MENTXL HEALTH TRU8T COMMISSION 

RESOLUTION

(Final Approval of Procedures for 
Determining Fair Market Value)

' BE IT RESOLVED, the Interim Mental Health Trust Commission 
hereby approves the following final procedures for determining the 
fair market value of mental health trust lands under AS 38.05.800(a):

1. Surface. The Commission previously approved procedures for 
determining the fair market value of the surface estate. Because of 
insufficient funding to conduct appraisals, these procedures provided 
for an opinion of value process by three geo-panels of appraisers; an 
opportunity for review and questioning by interested parties; 
referral back to the panels for reevaluation of their original values 
when necessary; and mediation, including the possibility’ of site 
visits.

i
Due to the large number of questioned values and limited 

funding, a sampling strategy was used for the review. The Stated 
method of applying the southeast region's sampling results to all 
three regions results in a figure of $499.8 million. The Plaintiffs' 
appraisers assigned a value of $833,280,096.

The Commission is fully aware that appraisers often have such 
large differences in their opinions. Such differences are resolved 
through mediation but because of lack of funds and time, mediation of 
the fair market value as the original procedures contemplated was not 
possible. Therefore, the Commission approves as the final procedure 
for determining the fair market value of the surface estate that the 
difference between these two figures be split equally between the two 
values.

2. Timber. The Commission has approved as the procedures for
arriving at the fair market value of the timber resource, the
methodology, data, assumptions and judgments which were utilized in 
•“’An Economic Evaluation of Timber Potential on Mental Health Grant 
Lands and Legislatively Designated Replacement Lands - Final Report", 
by McMahon, Wallingford, and Wehrnan, August, 1988. The Plaintiffs 
dispute the appropriateness of deducting reforestation costs, but the 
Commission has rejected their view.

3. Oil and Gas. The State has estimated the value cf oil and
gas resources on mental health trust lands after consultation with
the Commission regarding appropriate procedures to be in a range from 
$135,953 to $356,040. The Plaintiffs have not submitted their own 
valuation, but assert the State's analysis did not follow the 
-rocedures approved by the Commission, and the value range appears to 
we grossly low in light of the State having received over $25 million 
for exploration and development rights on mental health trust lands. 
In light of the lack of any specific valuation from the Plaintiffs

1



and the necessity of arriving at procedures for determining the fair 
market value of the oil and gas resources of mental health trust 
lands, the Commission hereby approves as its procedures, the 
methodology, data, assumptions and judgments utilized in the 
"Hydrocarbon Potential of Mental Health Grant (Trust) Lands and 
Legislatively Designated Replacement Pool Lands in Alaska", by Ariey, 
Hansen, Kornbrath, Phillips, Ryherd and Smith, July, 1988, with the 
fair market value being the midpoint between the low to the high 
range.

4. Minerals. Coal, and Aggregate. After review of proposals 
by both sides, and much consideration, the Commission approves as the 
procedures for determining the fair market value of the mineral, coal 
and aggregate resources on mental health trust lands, the 
methodology, data, assumptions, and judgments utilized in "Mineral, 
Coal, and Aggregate Resource Appraisal of Alaska Mental Health Trust 
Lands," by Paul Metz and Colin Dixon, dated December 31, 1988.

5. Integration of Values. The Commission has approved adding 
the values as its procedure for integrating the surface and resource 
values to arrive at the total fair, market value of mental health 
trust lands.

Approving Disapproving Abstaining

Commissioner Rogers Commissioner Swope
Commissioner Selkregg

Date: November 7. 1989

Interim Mental Health Trust Commission
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APPENDIX B: SURFACE VALUATION

SUMMARY

When the Mental Health Lands Trust was originally selected 

at least half of the million acres were specifically selected for 

their proximity to communities. It was believed by those se­

lecting the trust that these lands would be in demand for commu­

nity expansion and the surface value would appreciate at a great­

er rate than more remote lands. It was also expected that active 

trust management of these community expansion lands would add 

substantially to the value of the trust.

The fair market value of the surface estate of the original 

one million acre Mental Health Lands Trust is thus a major compo­

nent of the overall trust value. Different strategies have been 

tried Diace a dollar value on this estate. In 1985, in 

response to the trial court's directive to value the land, the 

State used a modified opinion of value approach to establish a 

cash value for purposes of compensating the trust for the illegal 

redesignation of the Mental Health Trust Lands as general grant 

lands by the Legislature in 1978 (This effort is discussed in the 

Report above, at page ____ ).

In 1986 the State used a similar approach to value some

55,000 acres of Mental Health Trust Lands that had been approved 

or conveyed to Municipalities. A value of some $100 million 

resulted from that effort. Traditional appraisals were done in 

1987 on 15 of these parcels as a "validity check" on the opinion
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of value effort. For Anchorage the appraisals ranged from 47% 

below to 30% above the panel's value for the same parcels. For 

Juneau the range of variation was from 467% above to 214% below, 

and in Fairbanks from 76% above to 798% belowi The totals ended 

up within 4% of each other, however, and DNR asserted this demon­

strated the opinion of value process created "offsetting errors". 

The plaintiffs' review appraiser reviewed these appraisals and 

found that where the appraisal valuation was substantially below 

the opinion of va*ue valuation, the appraisal was in error. Due 

to the change in direction with the enactment of Chapter 48, 

these differences were never addressed by the Commission. In any 

event 800% differences in values for specific parcels are clearly 

cause for concern about the validity of the opinion of value 

panel process that does not allow for adequate review. The 

entire exercise reinforced the Commission's appreciation of the 

subjective nature of appraisals as well as the wide variation of 

opinions of value even of qualified appraisers.

The task of valuing the entire million acre mental health 

surface estate using standard appraisals was beyond the resources 

of funds and time available to the Commission. The previous 

efforts to value the surface estate of the trust had proven so 

unreliable that the Commission was faced with quite a challenge. 

To develop a surface value the Commission approved a set of 

procedures that relied on a panel of three expert appraisals for 

each of the SouthEast, Southcentral and Northern regions in which 

Mental Health Trust Lands (and the replacement lands) were locat-
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ed. Due to the funding and time constraints an "opinion of 

value" approach had to be utilized. However, in fashioning the 

opinion of value panel process to be utilized, certain safeguards 

not present in the earlier attempts were created, in an attempt 

to arrive at valid results.

The approach adopted by the Commission was designed to use 

the appraisers' regional knowledge of property values as in past 

opinion of value panels, with the very important check that 

interested parties (primarily the plaintiffs) could raise ques­

tions which would be resolved through a review and mediation 

process that would include site visits where necessary. The 

three member panels were required to value a total of approxi­

mately ________  parcels of which 7,000 were Mental Health Trust

Lands and   were replacement lands. Only 10 minutes could

be spent on each parcel. The panels were not allowed any site 

visits —  their examination consisting of reviewing a written 

description of the parcel, referencing available maps, aerial 

photos, plus any comparable sales information provided by DNR or 

the appraisers brought with them. In assigning a value to a 

parcel agreement between two of the three panel members was 

required. When the parcel was completed a written form was used 

to document the decision, but the basis of the valuation was 

normally not provided because DNR insisted the panels did not 

have time to do so. However, the panels' deliberations were tape 

recorded to provide a complete record.
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Once the panels had submitted their opinions of value anc. 

they were reviewed by the State's review appraiser, the plain­

tiffs were provided an opportunity to review the values and raise 

questions by submitting a written form outlining the question and 

basis for a different value. These "Questioned Values" were to 

be submitted to the panels for a "collegial" discussion with the 

plaintiffs' review appraiser(s) and, hopefully, resolved at that 

point. Failing resolution at that point, mediation could be 

directed by the Commission where it deemed it warranted, includ­

ing the possibility of site vis.t(s).

As they neared completion of their work, the Southcentral 

panel sent a letter to the DNR review appraiser itemizing the 

limitations on their product. The first was that "our value 

estimates are not appraisals, and in fact they aro not even 

'preliminary opinions of value1 as commonly understood in the 

appraisal profession, wherein the appraiser states that an ap­

praisal would conclude within a stated range or near a given 

figure and material co support this conclusion is on file."

Other comments noted the limited time, that the work was per­

formed "within the confines of State offices", the problem with 

finding large parcel comparable sales, and the like (April 22,

1988) .

The results of the opinion off value panels, before review, 

was a total of $407,663,693, for a per acre value of $407.67. A 

total of just over 4,000 parcel values were questioned by the 

plaintiffs' review appraisers. The result of accepting the
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review appraisers' opinions with respect to the Questioned Values 

was to more than double the value of the surface estate by adding 

sane $426 million to the value for a total of $833.28 million1.

To address all of the Questioned Values in the manner ini­

tially approved by the Commission would have required far more 

time and funds than available. Therefore, in order to obtain 

information about the validity of the ooinion of value panel 

valuations and the validity of the Questioned Values, the Commis­

sion directed that a sample of 387 of the 2,103 Questioned Values 

for SouthEast proceed through the process. Another goal of this 

sampling process was to determine if the results could be applied 

to the rest of SouthEast, and perhaps the other regions. Even 

without any mediation the SouthEast panel increased their total 

value by 4 2% for the parcels that were questioned on th<" basis of 

comparable sales (excluding large parcels). All categories of 

SouthEast values questioned increased an average c.. 22%.

Unfortunately, the process could not even be carried through 

to completion with respect to these 387 parcels because of lack 

of time and funds. However, what did occur was illuminating. A

l.In addition to the "Questioned Values" submitted by the Plain­
tiffs through their review appraisers, well over one hundred 
"Technical Corrections" were submitted by the Plaintiffs to 
correct mathematical and other errors identified through their 
computerized "error checking routines". In many case, although 
the validity of the corrections was not challenged, DNR did not 
make the corrections saying that only the panels could do so. 
Since the panels wore never called together for this purpose most 
of these errors were never cor-acted.
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number of Questioned Values focused on consideration of site 

improvements and the proper way to value rights-of-ways (given no 

value by the panel). Additi nally, :here were a number of Ques­

tioned Values where comparable sales data presented by the review 

appraiser(s) seemed to support a higher value than accepted by 

the SouthEast panel Perhaps the most difficult valuation prob­

lem was handling the "large parcels", that is those parcels that 

were larger than normally sold in the market place. Because of 

continuing disagreements, soma 25 or so parcels were addressed by 

the panel members and review appraisers before the Commission in 

order for it to have first hand knowledge of the nature of the 

continuing differences. Without ever attempting to decide what 

the fair market value of any particular parcel was, the Commis­

sion did not find any Questioned Value that did not have a rea­

sonable basis for the questions. While 207 parcels were recom­

mended for mediation, a mediator was never engaged for any par­

cels because of lack of funds.

Because the Southcentral region had the most large parcels, 

the Southcentral panel was reconvened, with the Commission and 

review appraiser in attendance to consider the review appraiser's 

presentation of information developed regarding large parcels. 

Until compiled by the plaintiffs' review appraiser(s), the panel 

members were apparently unaware of the relatively few comparables 

for large parcels that did exist when the panel was doing its 

work. In addition, three very important large parcel sales 

occurred in late 1928 —  early 1989. When reconvened, the South- 

Central panel agreed the market information provided by the
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review appraiser shed new light on large parcels and increased 

their opinion of five of the six parcels reexamined an average of 

68t.

An issue never adequately addressed was the difficult one of 

"parcelization." In order to initiate the valuation process it 

was necessary to determine what parcels were to be presented to 

the panels for their consideration. The decision was made to 

simply use the parcels that in fact existed, which was a matter 

of historical happenstance, with the largest tract being a town­

ship. In many cases the parcel presented to the panel was a 

township of 22,000+ acres. While the panels were allowed to 

"reparcel" tracts, they did not do so, apparently due to lack of 

time and misunderstanding of its appropriateness. The panels 

thus concluded that if an entire township, or other large parcel 

was sold as a single parcel, the per acre value would be quite 

low. The plaintiffs' review appraisers, in such instances, in 

addition to the market information they had for some large par­

cels, suggested that since township size (and other large parcel) 

sales normally do not occur, the parcels should be valued on the 

size that the land involved would normally sell, taking into 

consideration platting requirements (or the lack of a platting 

requirement).

The Plaintiffs supported this approach by reference to an 

Alaska condemnation case where the Special Master accepted the 

approach and rejected the condemnor's (the State) objections to

December 20, 1989 DRAFT APPENDIX 3 Page B-7
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it (Report of Master, Alaska v. 17.183 Acres and Sloboda. 3VA 86- 

145 Civ.)* However, DNR strenuously objected. When appraisers 

were asked about the issue, they replied it was not up to them to 

decide —  that they could do it either way, but would need direc­

tion. The only other apparent method of resolving the issue was 

litigation. Since the Commission did not desire to be in the 

position of directing the panel members how to decide the issue, 

and litigation of the issue considered undesirable, "parceliza- 

tion" was never decided. However, if resolved in plaintiffs 

favor, there is no doubt but that substantial additional in­

creases in the surface value would have resulted.

In analyzing the results of the relatively small percentage 

of Questioned Values addressed by the panels, the State applied a 

45% increase for all SouthEast parcels questioned by the review 

appraisers. For the other regions, the state applied a 21% 

increase to all Questioned Values where the acreage was under

1,000 acres and 67% where the acreage was greater than 1,000 

acres. These adjustments resulted in a total increase of $91.6 

million for a new total of $499.8 million. However, this in­

crease does not reflect the additional increase that would have 

necessarily occurred if mediation had taken place (leaving aside 

the increase that would have occurred if parcelization had been 

allowed). The Plaintiffs contend that their estimate of $833.28 

million is closer to the actual total fair market value for the 

surface estate, and nay even be low because their review apprais­

ers also did not have an adequate opportunity to perform their 

work.
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The Commission, lacking the necessary funds to resolve the 

Questioned Values, and recognizing that pursuing the process 

initially approved would have necessarily increased the values, 

approved as its final procedures for determining the fair market 

value of the surface estate that the difference between the 

$499.8 million figure and the $833.28 million figure should be 

split equally.

The Commission recognizes that in approving procedures that 

"split the difference" it may be perceived as having crosstd over 

the line from approving "procedures" to approving "values" as 

directed by Chapter 48. However, it is the Commission's belief 

that "splitting the difference" was the only procedure that could 

logically be utilized under the circumstances. It must be remem­

bered the original procedures promulgated called for a review and 

mediation process for every parcel's value that was questioned. 

This procedure could not be carried out due to funding deficien­

cies. It was clear that following the procedures as originally 

promulgated would have necessarily increased the surface value. 

Since, there was absolutely no basis to determine where the final 

value would have ended up between the $499.8 million and $833.3 

million, the Commission believes "splitting the difference" was 

the only objective approach.

The alternative would have been to fail to achieve the 

legislative mandate to value the land, and more importantly, 

defeated Chapter 48's entire purpose of resolving the litigation.
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However, in the event it is determined such a "splitting the 

d„ fference" is not a procedure, the Commission strongly recom­

mends that it be adopted as the basis for the final valuation of 

the surface estate.
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APPENDIX C: MINERAL ENDOWMENT VALUATION

To accomplish the mineral endowment valuation for Mental 

Health Trust Lands, following the August 19-20, 1987, meeting of 

the Commission, the Commissioner of Natural Resources directed 

"DGGS to assess the quantity and quality of known and potential 

hard rock minerals... The assessment reports will then be fol­

lowed by a resource valuation process....The value of the miner­

als will be determined by an independent entity, likely retained 

under contract to the department.11 (Emphasis ?^ded, Brady, Sept. 

29, 1987. The deleted material refers to other natural re­

sources. )

Mineral Endowment Estimation

In the process of discharging the task of mineral endowment 

estimation, DNR informed the Commission that serious budgetary, 

data and time constraints "will result in the deletion of numer­

ous tracts from the mineral valuation process" (Gustafson, 

"Outline of Mineral Valuation Process", November 23, 1987). The 

first deletions were in the inventory of mineral types to be 

evaluated. A number of available mineral deposit models were not 

projected and the DGGS inventory did not include industrial and 

heavy minerals. Although these deletions nay have had low unit 

values, they did constitute a deletion from the valuation of the 

total mineral endowment.
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In its second step, DGGS ranked the Mental Health Trust 

Lands (KHTL) from 5 to 1 by their favorability for mineral depos­

its and, secondly, from 5 to 1 by the amount and quality of 

information available. In April, 1988, DGGS presented maps of 

mineral potentials of the MHTL by these rankings. A further 

major short-cut introduced at this point was to consider only 

areas with favorability rankings of 4, 5 and "super-51s" (an 

added sub-category) for classification by deposit types and for 

valuation. In discussions with staff, furthermore, it was 

learned that the low rankings included areas that had simply not 

been evaluated yet, as well as areas that had been given evalua­

tions that their potential was low.

It was noted by Plaintiffs that the combination of these 

deletions and short-cuts would significantly impact the mineral 

valuation process and result in a lower value. "While having- no 

solution within the budgetary constraints that exist, we must 

repeat our oft-stated observation that lack of sufficient appro­

priations and an unrealistically short time frame does not reduce 

the state's legal obligation to fairly value mental health lands. 

Please be assured, this does r.ot change our approach which is to 

try and work with the administration to develop the absolutely 

best valuation process possible within budgetary constraints." 

(Gottstein, December 14, 1987, "Re: Outline of Mineral Valuation

Process").
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Staff compiled the following statistics for use in valua­

tions :

"Mental Health Grant Lands —  Mineral potential

93,213 acres have high mineral potential

15,221 acres have very high mineral potential

47,565 acres have super high mineral potential

155,999 acres total"

Similar statistics were compiled for the replacement lands. 

(McMahon, August 23, 1988).

Mineral Endowment Valuation by DNR

With this data DNR was prepared to attempt the actual valua 

tion, but "assuming it proves impossible to complete an in-house

mineral valuation (for whatever reason), we will be prepared to

proceed with contract solicitation to complete the work " (Gustaf 

son, November 23, 1987, "Outline of Mineral Valuation). The 

Division of Geological and Geophysical Services (DGGS) then, 

however, said that they could not use the information they had 

compiled to value the mineral endowment without an exploration 

program consisting of surveying and drilling all MHTLs that 

received mineral potential rankings of 4 or 5. DGGS proposed a 

program for doing so and estimating the value of the mineral 

endowment that cost $53 million. (Wiltse, March 1988, "Cost of

("4's") 

("5's") 

("Super 5's")
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generating valid gross metal value estimates for mineral-poten­

tial Category 4 and 5 Mental Health Trust and Replacement Pool 

lands").

Instead of following the agreed upon procedure to contract 

out the mineral valuation to qualified experts in the event DNR 

could not do it in-house, DNR made a valuation using only the 

total acres (i.e ignoring the breakdown given by rankings) and 

the "comparable sales" approach. DNR valued the trust's highest 

ranked mineral lands as having no value because they could not 

find any comparable sales! Later they announced that diligent 

search had discovered three sales which when applied to the 

"4's", "5's" and "Super 5's" yielded a total value of $16,040,000 

for the mineral endowment of MHTL. The MHTL mineral lands are 

undoubtedly the most promising in the State. Furthermore, the 

areas selected from this larger pool by DGGs for actual valuation 

were only in the high to super-high potential classifications'.

The value of $16 million did not appear to be near, let 

alone "in the ball park". The disclosure of the actual basis for 

DNR's calculation raised further basis for rejection (letter and 

attachments to J.B. Gottstein from G.T. Koester, August 23,

1989) . The "sales" cited by the State were too small in size and 

few in number (three) to be statistically significant. Further­

more, their comparability was questionable. One purchase ap­

peared to be for recovery of "construction and road gravel" from 

tailings. Although traces of gold were present, production was
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reported as uneconomic. Another was the purchase of adjacent 

land by an active miner for "site expansion" and overburden 

disposal. In addition, other comparable sales not used by DNR, 

but that were identified by Metz and Dixon (October 1989) sup­

ported the Metz/Dixon valuation arrived at by the income ap­

proach.

In any event, the "comparable sales" approach for valuing 

mineral values for MHTLs was not supported by any economist or 

other mineral valuation expert and was rejected by the Commis­

sion. All the experts agreed that the comparable sales approach 

for valuation was inappropriate for valuing mineral endowment 

because of problems of comparability and the limited use of sales 

in large mineral transactions. Valid comparable sales are not 

normally available due to differences in grade, tonnage and 

similar factors. As noted previously, mineral rights to lands 

are typically subject to agreements in which the seller receives 

a a share on production, whether through a lease, a joint venture 

or some other arrangement rather than simply a sale of the land 

or the mineral rights. All the experts agreed that a discounted 

cash flow method (the "income approach") was the industry stand­

ard method.

Several recent mineral discoveries and resultant nines lend 

additional support to the Commission's conclusion to reject 

comparable sales in favor of the income approach as a method of 

mineral valuation. The Greens Creek silver discovery 20 miles 

west of Juneau has proven and estimated reserves worth $3.6
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billion. As of this date the Greens Creek nine is the largest 

silver mine in North America. The Red Dog Mine has much greater 

reserves with a gross value of $20 Billion at current market 

prices. Both were developed without any direct sales of surface 

or subsurface estates. The Greens Creek discovery was on Federal 

land and patented land resulted. Red Dog is a joint venture 

involving a Native corporation rfith no sale involved. These and 

a number of other significant discoveries have occurred and are 

being developed without "sales'1. In fact, active management of 

the original trust would have utilized these types of transac­

tions to generate income.

Mineral Endowment Valuation by Plaintiff's Consultants

To complete the mineral valuation in accordance with the 

procedures originally accepted by the Commission (Brady, Septem­

ber 29, 1987; Gustafson, November 23, 1987), the Plaintiffs * 

commissioned a study of the mineral, aggregate and coal potential 

of the MHTL by an internationally known consultant and an Alaskan 

mineral consultant. The consultants (Professor Paul Metz of UAF 

and Colin Dixon, Senior Lecturer in Mining Geology, Imperial 

College of Science and Technology, London) were instructed to 

follow as closely as data (that provided by DGGS) and time avail­

able (two months) allowed, the normal methods used by the miner­

als industry in determining the fair market value.
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Their report (Metz and Dixon, December 11, 1988) produced 

within the specified time and data constraints a range of proba­

ble values for mineral resulting in a final estimated value of 

$1.5 billion. After preliminary review by DNR staff and the 

Institute of Social and Ec nomic Research, DNR contracted with a 

methodology expert (Professor DeVerle Harris of the University of 

Arizona) to critique the report using "best practices" as the 

standard of criticism without allowance being made for cost, time 

or data limitations.

Harris fully stated the restricted nature of his charge at 

the outset. Although finding that it did not always follow "best 

practices", he noted 'Jsuch analysis is very difficult and usually 

entails compromises of best practices., and approximations" and 

that the less than best practices used by Metz/Dixon might be 

accepted "if a rough estimate of value is adequate". Harris goes 

on to say "In fairness to Metz and Dixon, the use of net smelter 

return methods is consistent with the simplistic treatment of 

mineral potential and exploration (by DGGS]." (Hcrris, May,

1989) .

He further noted that "replacing [the Metz/Dixon] estimate by 

best practice will require a much greater effort" and still would 

result in an estimate based upon professional judgment (report 

dated May 30, 1989). Apparently this was too inconclusive for 

DNR and a second contract was entered into with Harris in which
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he presented the design of a best practices undertaking and 

estimated the price at $350,000 (report September 1989)1.

"Best practices", however, under Harris' proposal would 

require much more than money. "Much of the geologic analysis by 

ADGGS personnel will have to be redone for the estimation of 

mineral endowment". (Harris Sept., 1989). The product of the 

DGGS effort was a ranking of MHTL by their favorability for 

mineral deposits, not probabilities for number of deposits re­

quired by "best-practices". Metz/Dixon, having no alternative 

but to use this data, introduced an additional step converting 

the DGGS rankings into probabilities. They would have preferred 

to have had the best practices version advocated by Harris 

(Metz/Dixon, October 1989, pp. 6-7). Harris also noted short­

comings and gaps in the basic data collection and compilations 

requiring that "the geologic analysis for endowment estimation 

would have to repeat this initial data and information acquisi­

tion" (Harris, September 1989, pp. 3-4)2. However, at the Novem­

ber 7, 1989, Commission meeting, which Harris declined to attend, 

C. Dixon explained how they used generally accepted "rules of 

thumb" that would not be seriously in error and built in "safety 

factors" at each step to insure that the valuation would not be 

overstated.

1.DGGS had previously advised DNR and the Commission that a $53 
million surveying and exploration program would be necessary 
before they could attempt a valuation.

2.This would not involve acquiring new geologic data, but rework­
ing the same data that DGGS utilized.
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In discussing the kinds of expertise required (geoscience of 

mineral resource formation, regional knowledge of geology, and 

estimation methodology), Harris rated some of DGGS personnel as 

"well qualified for the first expertise, at least as to certain 

deposit types", as "especially well qualified for the second 

expertise", and "not highly experienced in expertise three".

(page 8). Beyond expertise, Harris noted the appearance of 

conflict of interest because of the litigation (page 9). He 

recommended contracting with the USGS for mineral endowment 

estimate anu with an outside contractor (such as his Center for 

Mineral Resource Science) for other phases. (page 10).

Commission Decision

On the basis of the two Harris reports, the ISER study 

commissioned by DNR ("Review and Analysis of 'Mineral, Coal, and 

Aggregate Resource Appraisal of Alaska Mental Health Trust 

Lands," Tuck and Berman, March, 1989), and the Metz/Dixon Reply 

(October 12, 1989) important areas of broad agreement between all 

the mineral valuation experts emerged. There was consensus that:

(1) a value can be estimated for undiscovered mineral deposits 

(Harris devoted an entire book to appraisal of undiscovered 

mineral resources, "Mineral Resources Appraisal", Clarendon 

Press, Oxford, 1984), (2) the comparable sales approach was not 

an appropriate method to value the mineral endowment of ,

(3) the use of a discounted net income stream is the appruj. _ e 

means of estimating the fair market value, and (4) the dominant 

mineral production from a district comes from a few very large
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deposits (Harris, p. 17, Metz/Dixon, p. 12), . The areas of 

disagreement were related to degree of refinement of the analysis 

and estimates, on techniques used at each point of procedure (i.e 

costly econometric modeling vs. accepted industry practices).

Given (1) the unanimity that the discounted cash flow ap­

proach utilized by Metz/Dixon was the appropriate methodology;

(2) that compromises made from nbest-practices" for other por­

tions of the total valuation process were far more serious than 

for the minerals valuation (e.g. surface and oil & gas), and (3) 

the complete lack of any viable alternative, the Commission 

approved the Metz/Dixon approach and methodology for determining 

fair market value for the mineral endowment of MHTL.

While not approving the values per se, the Commission also 

notes that the estimate of $1.5 Billion, as a "reality check" of 

the processes generating the figure, is a reasonable and conser­

vative one. That the Greens Creek mine has a $3.6 billion esti­

mated reserve and Red Dog $20 Billion, lends ample supports that 

the $1.5 billion advanced by Metz/Dixon for all MHTL is reasona­

ble. Other new projects in advanced stages of exploration are 

the Fort Knox near Fairbanks, the Kensington Mine project in the 

Juneau area, and the Golden Zone between Anchorage and Fairbanks.
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This minority report documents my dissent from the majority 
report of the Interim Mental Health Trust Commission (IMHTC) 
regarding procedures to be used by the Commissioner of the 
Department of Natural Resources (Commissioner) to determine the 
fair market value of both the original one million acre mental 
health trust land grant and ti*e replacement lands in accord with 
Chapter 48/ SLA 1987. In addition, I have set out the procedures 
which I believe should be used in order to comply with Chapter 48 
and the land and resource values which those procedures produce.

I do not take this step lightly. Since joining the IMHTC as the 
Commissioner's designee in January, 1988, my goal has been to 
reach consensus with my fellow IMHTC members if and whenever 
possible.

While I believe my fellow IMHTC members also shared this r al, 
that approach was abandoned with respect to the valuatio; 
procedures finally adopted in the IMHTC majority report. By 
adopting, in large measure, valuation procedures urged by the 
attorneys for the plaintiffs and intervenors in the Weiss case, 
procedures designed to maximize value and not to produce fair 
market value as required by Chapter 48, the majority left me with 
no alternative but to dissent.

I dissent from the IMHTC majority report for the following 
reasons:

1. The IMHTC exceeded lt« statutory authority by proposing 
and adopting ite own valuation procedures instead of reviewing 
and approving only those procedures proposed by the Commissioner.

Chapter 48 specifies that the IMHTC is to review and approve 
valuation procedures proposed by the Commissioner. As 
contemplated by the Legislature, the valuation procedures 
accordingly would be acceptable to both the plaintiffs' and 
intervenors' representatives on the IMHTC and to the Department 
of Natural Resources ("department"). Certain procedures 
contained in the majority report, however, were not proposed by 
the Commissioner, are unacceptable to the department and 
therefore should not have been approved by the IMHTC majority.
By proposing and adopting valuation procedures over the 
department's objections, the IMHTC has ignored the legislative 
requirement that, in effect, there be consensus as to the 
valuation procedures to be employed.

ZXKCUTIVX SUMMARY
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2. The procedures propoied end edopte <1 bv the IHHTC in the 
meiorltv report do not produce f»lr market value, a» required by 
Chapter 41i Instead. they produce a value substantially greater 
than fair MrXit value.

The importance of the value determinations used to determine fair 
market value cannot be overstated because of the dramatic effect 
they will have on the overall state budget. Under the valuation 
procedures adopted by the majority of the IMHTC/ the total value 
of the original one million acre mental health trust land grant 
would exceed $2.2 billion. Under AS 37.14.021(c)/ this would 
result in more than $178 million in otherwise unrestricted state 
general funds being restricted in the Mental Health Trust Income 
Account. Under the valuation procedures I believe should be 
employed, the fair market value of the original one million acre 
grant equals just over $564 million, resulting in more than $45 
million annually in the Mental Health Trust Income Account.

While the remainder of this minority report documents the fact 
that the procedures adopted by the IMHTC in the majority report 
do not produce fair market value, the point can be illustrated 
with three examples.

Example 1: Surface Estate. The IMHTC initially defined
"fair market value," the value required by Chapter 48, as 
"the most probable sell.'ng price in a free and open market," 
a standard definition in the real estate business. Panels 
of independent expert appraisers were then given 
instructions (prepared jointly by the majority of the IMHTC, 
the lawyers for the plaintiffs and intervenors and the 
department) to determine fair market value as defined. The 
lawyers for the plaintiffs and intervenors retained 
consultants (at state expense and without formal approval o 
the IMHTC) who were not asked to determine fair market vaiu 
as defined by the IMHTC and required by Chapter 48.
Instead, they were directed to determine "the highest value 
that can be supported in the market." Following review by 
those consultants, the panels increased their initial 
values, on the average, by about 20 percent. The procedures 
adopted by the IMHTC majority require that those values be 
further increased by splitting the difference between the 
final fair market values as determined by the panels and 
"the highest values that can be supported in the market" as 
determined by the consultants for the plaintiffs and 
intervenors.
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Example 2: Hardrock Minerals. The procedures adopted by
the IMHTC majority to determine the fair market ^alue of the 
hardrock mineral estate, among many other shortcomings, 
begin with the assumption that all mineral deposits on 
mental health lands were developed on the date of valuation. 
That, of course, is not the case. In fact, there is very 
little mineral production from mental health lands even 
today. The consultants hired by the lawyers for the 
plaintiffs and in.ervenors acknowledge that this assumption 
alone produces value many times higher than would.be 
produced if it was assumed that mineral deposits on mental 
health lands are not developed until sometime in the future:

A. Deposits are developed as of 2006 - the net 
present value (NPV) is $225 million.

B. Deposits are developed as of 1996 - the NPV is 
$585 million.

C. Diposits are developed as of 1987 - the NPV is 
$1.5 billion.

The procedures adopted by the IMHTC majority value the mineral 
estate at the $1.5 billion figure. It's also conceivable that 
major deposits will never be discovered in which case the NPV 
would be zero.

Example 3: Integration. The procedures adopted by the IMHTC 
combine the various value components —  surface estate, timber, 
oil and gas, hardrock minerals, coal, and sand and gravel— by 
simply adding them up. A prospective purchaser in the real 
world, of course, would not simply add up all the values. He or 
she would instead determine which uses, if any, are compatible. 
For example, residential subdivision development and strip mining 
for coal are not compatible.

3. The procedure! propoied and adopted by the IMHTC In the 
majority report create «ub«tantial problem* with respect to 
reconstituting the trust and periodically redetermining its 
velue.

Chapter 48 contemplated an exchange of some original mental 
health lands for other state lands on the basis of equal value. 
The procedures adopted by the majority of the IMHTC have been 
used to value the original mental health lands, but they have not 
been used to value the pool of potential exchange lands. This 
precludes the exchange contemplated by the Legislature. In
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addition. Chapter 48 contemplated periodic revaluation of the 
lands following the exchange. If the exchange cannot go forward, 
the legislatively contemplated revaluation also cannot go 
forward.

In my opinion, the failure of the IMHTC to reach consensus cn 
valuation procedures makes it impossible for the Commissioner to 
comply with Chapter 48. The procedures approved by the IMHTC 
majority were not proposed by the Commissioner as required by 
law; the procedures I believe should be used have not been 
approved by the IMHTC as required by law. For this reason, I 
believe the Commissioner should transmit both the majority and 
minority IMHTC reports to the Legislature, explain that she is 
unable to comply with Chapter 48 at present, and list three 
options for legislative consideration: (1) change the law to
accept the value determined under the procedures adopted by the 
IMHTC majority; or (2) change the law to accept the value under 
the procedures I believe should be used to comply with Chapter 
48; or (3) appropriate additional funds to permit the IMHTC to 
continue seeking consensus. I believe the Commissioner should 
recommend that the Legislature choose option (2), accepting the 
value determined under the procedures I believe should be used to 
comply with Chapter 48.
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The IMHTC was created by the Legislature in Chapter 132, SLA 
1986, to oversee state management of mental health trust lands.
In Chapter 48, SLA 1987, the Legislature established a statutory 
framework for resolving the mental health trust land issue. The 
three main elements of that resolution are: (1) valuing the
original one million acre land grant and all lands in 
legislatively designated areas (parks, wildlife refuge, etc.) 
under procedures proposed by the Commissioner and approved by the 
IMHTC; (2) "exchanging" those original mental health trust lands 
not in legislatively designated areas for "replacement" lands of 
equal value in such areas; and (3) "renting" the original mental 
health trust lands in such areas and the equal value 
"replacement" lands for 8 percent of their fair market value 
annually.

Following the passage of Chapter 48, SLA 1987, the Governor 
appointed Dr. George Rogers of Juneau and Dr. Lidia Selkregg of 
Anchorage to join the Commissioner to compose the membership of 
the IMHTC. Dr. Rogers was then selected chairman of the IMHTC. 
Originally, Deputy Commissioner Lennie Gorsuch represented the 
Commissioner on the IMHTC, followed later (after January, 1988) 
by Deputy Commissioner Rod Swope. Assistant Attorney General Tom 
Kcester of the Department of Law served as legal counsel to the 
IMHTC, while representatives of the Department of Natural 
Resources (department) provided staff support.

The IMHTC met on August 19 and 20, 1987, and continued to meet 
regularly through January, 1990. Since passage of Chapter 48, a 
total of thirty-five (35) IMHTC meetings have been held in either 
Anchorage or Juneau following at least fourteen (14) days prior 
public notice.

Although not part of the IMHTC, the attorneys for the plaintiffs 
and intervenors in the Weiss lawsuit, David Walker and Jim 
Gottstein, attended almost every IMHTC meeting and actively 
participated in all aspects of the discussions ar.d valuation 
process, even to the point of proposing valuation procedures and 
resultant values. The IMHTC allowed the plaintiffs and 
intervenors to join in all discussions during IMHTC meetings.

At times, this degree of participation made it extremely 
difficult to differentiate between IMHTC conclusions and those rf 
the lawyers for the plaintiffs and intervenors. The plaintiffs' 
and intervenors' lawyers also independently hired appraisal

BACKGROUND
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consultants to review the work of contractual appraisers, 
retained by the department under procedures developed by the 
department, the IMHTC, and the lawyers for the plaintiffs and 
intervenors, and working under instructions developed in the same 
way, to compose the opinion of value panels for the surface 
estate valuation. In addition, the plaintiffs and intervenors, 
acting without formal IMHTC authorization, hired independent 
mineral consultants, Paul Metz and Colin Dixon, to compile a 
value for hardrock minerals, coal, and material sources (within 
the mental health trust land portfolio) using a procedure not 
previously recommended by the Commissioner or formally discussed 
or approved by the IMHTC. Mr. Metz and Mr. Dixon also attended 
several meetings of the IMHTC to present their information and 
viewpoints.

The most difficult aspect of the entire valuation process proved 
to be the development and approval of specific procedures under 
which the department would value mental health trust lands. On 
several occasions the IMHTC chose to adopt a new valuation 
methodology even after the department had already completed, at 
considerable time and expense, the valuation process using the 
original IMHTC approved methodology. Development of a new 
valuation methodology frequently seemed to be motivated more by 
the desi * to produce a higher value than to correct the original 
methodology. As a result, procedures were adopted by the IMHTC 
that were not proposed by the Commissioner (as required under 
Chapter 48) and which do not produce fair market value (as 
Chapter 48 also requires).

Throughout my participation in this process, I strived toward 
achieving consensus and a common resolution of the various issues 
with my fellow IMHTC members. However, as it became apparent 
that the majority of the IMHTC was dissatisfied with the results 
of the initially approved procedures and began amending them to 
produce higher values, the consensus approach began to erode.
This became particularly apparent in discussions regarding the 
results of the opinion of values for the surface estate and 
values for the mineral estate. Thus, as a dissenting member of 
the IMHTC, I felt it was necessary to submit a minority report.
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FINDINGS

1. Th« IMHTC «xc««d«d it* statutory authority by proposing and 
adopting its own procsduras instsad of raviswing and 
approving only thosa procaduras proposad by tha 
Coaadssionar.

The Legislature contemplated and specified that the Commissioner 
propose valuation procedures which then would be approved by the 
IMHTC. Section 90 of Chapter 48, SLA 1987 repealed and reenacted 
section 2(a) of Chapter 132, SLA 1986 to read: "The commission
shall approve procedures proposed by the Commissioner of Natural 
Resources to determine the fair market value, as of the effective 
date of AS 38.05.800, of all lands selected by and patented to 
the state under sec. 202 of the Alaska Mental Health Enabling 
Act, and review the final determination of the fair market vilue 
determined under those procedures." (Emphasis added.)

Under AS 38.05.800(a), also enacted as part of Chapter 48, the 
Commissioner is to determine the fair market value of the 
original mental health land grant "under procedures approved by 
the Interim Mental Health Trust Commission."

Simply stated, the Commissioner is to propose valuation 
procedures to be reviewed and approved by the IMHTC. Once a set 
of procedures have been approved by the IMHTC, the application of 
those procedures to the valuation of the mental health land grant 
and replacement lands is the responsibility of the Commissioner, 
with the results then reviewed by the IMHTC. The Legislature 
thus contemplated a three-step process: (1) consensus would be
reached as to the procedures to be followed; and (2) the 
Commissioner would unilaterally implement those procedures to 
determine fair market value; and (3) the IMHTC would review the 
final fair market value determined by the Commissioner.

Although the IMHTC initially approved certain valuation 
procedures proposed by the Commissioner, the IMHTC majority 
eventually proposed and adopted many of its own procedures not 
proposed by the Commissioner. Specifically, the procedures 
adopted by the IMHTC majority for the surface valuation and for 
the mineral valuation were not proposed by the Commissioner.
These actions removed from the Commissioner all discretion and 
thereby effectively excluded the Commissioner from the valuation 
process, a result certainly not intended by the Legislature.
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Furthermore/ the IMHTC in its majority report adopted not only 
procedures, but also an actual set of resultant values. As 
mentioned above, only the Commissioner has the authority and 
responsibility to determine the fair market value of the land. 
Therefore, the IMHTC again clearly exceeded its statutory 
authority.

2. The procedures proposed end adopted by the IMHTC in the 
majority report do not result in fair market value, as 
required by Chapter 48; initially they produce a value 
substantially greater than fair market value.

AS 38.05.800(a) requires the Commissioner to "determine the fair 
market value, as of September 6, 1987 of all land selected by and 
patented to the state under the Alaska Mental Health Enabling 
Act." At its September 21-22, 1987 meeting, the IMHTC initiated 
the valuation process by adopting, as proposed by the department, 
the definition of fair market value found in American Institute 
of Real Estate Appraisers/Society of Real Estate Appraisers, Real 
Estate Appraisal Terminology (rev. ed. 1981). This definition 
specifies "The most prolrable price in terms of money which a 
property should bring in a c-mpetitive and open market under all 
conditions requisite to a fa^r sale." Employing that definition 
and procedures, the department determined the fair market values 
for the surface estate and resources associated with the mental 
health and replacement lands (timber, oil and gas, coal, material 
sources, and hard rock minerals). Those procedures and values 
are outlined in this section.

The surface estate of all mtntal health trust and replacement 
land was valued by the department using the opinion of value 
approach. This approach, as amended by the IMHTC to make 
adjustments for certain disputed values submitted by the lawyers 
for the plaintiffs and intervenors, was approved by the 
Commissioner and became the accepted procedure for valuing the 
surface estate. However, the IMHTC majority report reflects a 
surface estate valuation procedure and value different from that 
developed by the IMHTC, approved by the Commissioner, and 
employed by the department. As a result of this significant 
departure from accepted and approved procedures, the resulting 
value does not reflect fair market value and is inconsistent with 
the fair market value requirement. Once the opinion of value 
panels completed their work, the plaintiffs and intervenors hired 
their own appraisal consultants to examine the results. The 
review appraisers, however, did not employ the same valuation 
approach used by the department. Instead, the plaintiffs7 and 
intervenors' appraisal consultants were given the following
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written instruction: "For all parcels that appear to have been
undervalued, provide your estimate of the highest value that can 
supported in the market." [Walker letter to MacSwain, Olson, 
Sopp, dated July 19, 1988.) In State v. Alaska Continental 
Development Corp.. 630 p.2d 977, 991 (Alaska, 1980), the Alaska 
Supreme Court specifically disapproved of a valuation process 
reflecting "the high end of the market spectrum," stating that 
such an approach "is contrary to the law in Alaska" that fair 
market value," or the price a willing buyer would pay a willing 
seller for the property, is the appropriate measure of just 
compensation. There was no mention in the instructions to the 
appraisal consultants of fair market value or most probable 
selling price. The values determined by the review appraisers, 
therefore, have no relevance to the task with which the 
Legislature charged the Commissioner, that of determining the 
fair market value and not "the highest value that can be 
supported in the market" of the original one million acre mental 
health land grant.

The IMHTC also approved the department's recommendation that 
determination of resource values would employ a two step 
approach. The first step was to quantify the particular 
resource (s) in place. The second step was to determine the value 
to the landowner of that quantity of the particular 
resource(s) in place.

For the hardrock portion of the mineral valuation, the IMHTC 
majority report simply adopted the procedures and value contained 
in the Report by Paul Metz and Colin Dixon ("MDA Report"). The 
MDA approach employed procedures not recommended by the 
Commissioner or previously discussed or approved by the IMHTC. 
Furthermore, it produced a value which is substantially too high 
for the hardrock mineral component, and suggests a hardrock 
mineral endowment considerably greater than the facts support.

The resultant surface and resource values then were integrated by 
the department, recognizing that values could be added where use 
of the surface was compatible with other resource development, 
but not where surface use was incompatible with resource 
development. This was in accord with integration procedures 
already approved by the IMHTC. However, the majority report usee 
a different integration approach which involves simple additiir. 
of all values— a process totally inconsistent with standard 
valuation procedures. The issues of parcelization, integraticr.
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replacement lands, redetermination of values, and the valuation 
process used to determine fair market value for the various 
resources# are described in more detail in the sections that 
follow.

Parcelization

The department began the valuation process by proposing 
procedures for the parcelization of all land. After review by 
the lawyers for the plaintiffs and intervenors and their "expert 
appraisers" regarding the parcelization procedures, the 
department's proposed parcelization procedures were approved by 
the Commissioner and the IMHTC. Department personnel then 
parcelized approximately 7.5 million acres of land (mental health 
trust and replacement land) into over 10,000 parcels.

This parcelization process used the standard larger parcel 
criteria set out by the courts for determining fair market value 
in condemnation litigation. The criteria include: unity of
ownership, unity of use, and contiguity. There was one exception 
to this rule. Where an approved survey was in existence 
identifying separate lots, tracts, or metes and bounds surveys, 
those surveyed tracts were segregated out from the larger into 
separate individual parcels.
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Surface Estate Valuation

In accordance with the intent of the Legislature, as reflected in 
the fiscal note accompanying the bill that became Chapter 48, an 
opinion of value process was to he used to determine the value of 
the surface estate.

During the legislative discussion concerning Ch. 48, SLA 1987, 
the department explained the opinion of value process to the 
Legislature and submitted two different fiscal notes, one to 
cover the cost of individual standard appraisals and one for the 
opinion of value process. The Legislature recognized the 
potential costs and lack of available money to fund individual 
appraisals for all mental health and replacement lands.
Therefore, loney was appropriated for the department to conduct 
the fair market valuation through an opinion of value process, 
consisting of three panels of appraisers. In other words, funds 
were appropriated to cover only the cost of an opinion of value 
process.

This opinion of value process involved three panels comprised of 
three very experienced and knowledgeable independent appraisers 
from each of three geographic areas of the state (Southeast, 
Southcentral, and Northern). These appraisers sat as a panel 
according to geographic area, examined plats, maps and legal 
descriptions of mental health land, and rendered an opinion of 
value for each parcel of property examined. They brought a 
variety of work experience and market knowledge with them to 
contribute to the opinion of value panel process. The use of a 
three member panel for each geographic area provided an optimum 
cross section of local market conditions, market demand, and 
varied sales data. The comprehensive appraisal files of the 
department were also made available to each panel.

The IMHTC and the lawyers for the plaintiffs and intervenors 
approved, word by word, the "Request for Proposal" (RFP) sent cut 
by the department to all appraisers in the state in order to 
solicit interest in being a member of one of the opinion of value 
panels. Two department employees and the two IMHTC members 
representing the plaintiffs and intervenors, after consultation 
with their respective attorneys, evaluated all of the RFP's 
submitted. They scored each proposal and selected nine 
appraisers to compose the „hree separate panels of the most 
qualified appraisers in the respective regions (i.e, Southeast, 
Southcentral and Northern).
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The proce3s used by the panels was not an "appraisal" in the 
strictest accepted definition of the term. Appraisal reports 
were not required nor were field inspections conducted for every 
parcel. However, this was fully recognized by both the 
Legislature and IMHTC.

The theory of the opinion of value process is that some parcels 
may be valued high and some parcels may be valued low, but they 
average themselves out. This theory was given credibility when 
the IMHTC conducted a check of the results of an earlier opinion 
of value process (one panel of three appraisers for all three 
regions of the state with only one appraiser representing each 
region) on all original mental health land that had been selected 
by the state or conveyed to municipalities. The IMHTC selected 
parcels, in the Northern, Southcentral and Southeast regions, 
that it felt were most likely to be valued too low, and had them 
appraised under standard appraisal procedures. The result of 
this exercise was that, on total, the actual appraised values and 
the opinions of value for the parcels the IMHTC believed were the 
most undervalued were within 4 percent. While some differences 
were dramatic— the IMHTC majority report notes one 800 percent 
difference (interestingly, the high value was produced by the 
opinion of value process) they balanced out overall as expected. 
This is contrary to the IMHTC majority report which infers that 
the opinion of value process produces values which are uniformly 
too low.

As soon as contracts were awarded, the department convened the 
three opinion of value panels for each region to render their 
best collective professional opinions of fair market value for 
each parcel. The opinion of value panels were instructed to 
determine fair market value using the definition found in the 
American Institute of Real Estate Appraisers/Society of Real 
Estate Appraisers, Real Estate Appraisal Terminology, adopted cy 
the IMHTC at its September, 1987 meeting. The opinion cf value 
panels also were instructed to consider reparcelizing if, in 
their best professional judgement, reparcelization was necessary 
to enable them to determine the land's fair market value.

The panel's findings were recorded on forms provided by the 
department and approved by the IMHTC and attorneys for the 
plaintiffs and intervenors. The forms contained all available 
information relative to the parcels and were supplemented by land 
status plat3 and maps. At least two members of each three mercer 
panel signed signature blocks cn each form indicating panel 
concurrence with the specific value for each parcel.
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The IMHTC had, in the RFP, provided that the plaintiffs and 
intervenors could review and challenge any of the values 
established by the panels. The lawyers for the plaintiffs and 
intervenors independently hired their own "appraisal review 
consultants" to review the work of the opinion of value panels 
(paid for by the state as court-ordered costs in the Weiss case).

The appraisal consultants hired by the lawyers for the plaintiffs 
and intervenors were directed to determine "the highest value 
supported by market data." (Walker letter to Mac Swain, Olson, 
et.al., dated July 19, 1988) . They were not instructed to 
determine what, in their best professional opinion, they 
considered to be fair market value (using the definition adopted 
by the IMHTC). Under their instructions, they valued the surface 
estate at $833,280,096 compared to the opinion of value panels' 
initial value of $392,000,000.

Their review took approximately nine months and resulted in 
approximately two-thirds of the values of original mental health 
trust parcels being questioned.

Due to the large number of questioned values by the appraisal 
consultants and limited funding, the department proposed a 
sampling strategy which was adopted by the IMHTC. Certain groups 
of disputed values along with a computer-generated random sample 
of the remaining disputed values, were identified and returned to 
the Southeast panel for review. A representative sampling of 
large (over 1,000 acres) parcels was submitted to the 
Southcentral panel for review. The review of these disputed 
values by the panels resulted in a small increase in the value of 
some of the parcels. This occurred only after the lawyers for 
the plaintiffs and intervenors and the chairman of the IMHTC 
instructed the panels on how to value certain classes of parcels.

The method of applying the sampling results to all three regions 
resulted in a 30 percent increase in the opinion of value panels' 
initial $392 million value for the surface estate, thus 
increasing it to a final value of $511,949,467. The value 
determined by the plaintiffs' and intervenors' review appraisers, 
however, was not similarly revised downward, but instead was held 
at $833,280,096; no downward adjustment in their value was made.

The IMHTC, acting without a recommendation from the Commissioner, 
adopted the procedure to determine the value of the surface 
estate by simply splitting the difference between the revised 
value determined by the opinion of value panels (which was
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increased by 30 percent over the initially determined value) and 
the unadjusted total determined by the appraisal consultants 
retained by the lawyers for the plaintiffs. This resulted in an 
arbitrary value of $672,614,782., halfway between the panels' 
final recommended surface value of $511,949,467. and the review 
appraisers' initial value of $833,280,096.

The basic flaw in the procedures adopted by the IMHTC majority is 
that those procedures incorporate, in large measure, the values 
determined by the plaintiffs' and intervenors' review appraisers. 
The appraisal consultants were instructed to determine the 
"highest value that can be supported in the market," a value 
which is not the same as fair market value. Using the value 
those procedures produce is not consistent with fair market value 
specified in Chapter 48. Instead it is simply the average of the 
fair market value determined by the opinion of value panels as 
the Legislature contemplated and "the highest value supported by 
market data" as determined by the review appraiser. The fair 
market value of the surface estate should be the final value 
determined by the opinion of value panels, which was 
$511,949,467.
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Hard Rock Mineral Evaluation

The procedures proposed and adopted by the IMHTC to assess and 
value hard rock mineral resources (MDA Report) produced a value 
which is substantially greater than the facts support.

The initial hardrock mineral assessment was completed, using 
available information, by the department's Division of Geological 
and Geophysical Survey (DGGS). However, DGGS did qualify their 
assessment with the observation that there are inadequate data to 
perform a comprehensive mineral assessment. In addition, the 
parcels being studied were too scattered and too varied in size 
to make any very specific quantitative determinations without a 
great deal of expense. The department also sought assistance 
from the U.S. Bureau of Mines, WGM (a private mineral consulting 
firm), and the department's Division of Mining to quantify these 
resources. These sources also indicated that there are 
insufficient data and the parcels are too scattered.

The DGGS did, however, identify the potential for mineral 
occurrences on mental health trust lands and the pool of 
potential replacement lands by ranking them from 1 (low 
potential) to 5 (high potential), with category 5 subsequently 
broken down by DGGS at the request of the IMHTC to identify the 
lands with the highest high potential ("Super 5s") . No 
consideration was given, however, to quantity of potential 
mineral resources or the economic feasibility of their 
development. The Super 5 category identified only the highest 
potential for occurrence of a mineral deposit, not the highest 
probability of a commercial discovery.

The IMHTC, at a March 17 - 18, 1988 meeting, determined that it 
was impracticable to determine mineral value in light of the 
information from DGGS, the U.S. Bureau of Mines, WGM, and the 
Division of Mining. The department was, therefore, originally 
instructed by the IMHTC to consider the potential of the land 
(according to the DGGS assessment) only for replacement purposes.

The department continued, however, to seek procedures to present 
to the IMHTC that would reflect, to the extent possible, the fair 
market value of the hardrock minerals on both the original mental 
health land and the potential replacement land. Eventually, a 
small number of comparable sales of patented and unpatented 
mining claims in the state were identified for that purpose.
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When presented to the IMHTC, however, the comparable sales 
approach was rejected. The initial value determined — S16 
million— admittedly seemed quite low.

Unknown to the IMHTC minority, the lawyers for the plaintiffs and 
intervenors retained two consultants, Paul Metz and Colin Dixon, 
to estimate the value of the hardrock minerals on the original 
one million acre grant using a discounted cash flow methodology. 
Employing a variety of assumptions and probability analyses, Metz 
and Dixon concluded that the hardrock mineral value of the 
original grant was $1.51 billion. The lawyers for the plaintiffs 
and intervenors presented this information to the IMHTC in the 
form of a report ("MDA Report").

The MDA Report was criticized by a variety of expert analysts.

The department's natural resource economist, Ed Phillips of the 
Division of Oil and Gas, reviewed the MDA Report from an economic 
standpoint and concluded that the methodology, assumptions and 
judgments were so manipulated that the values are excessively 
high.

The DGGS geologists responsible for developing the geological 
data reviewed the MDA report. Their review raised substantive 
questions relating to the assumed probabilities of discovery ar.d 
the range of estimated deposit sizes.

The University of Alaska's Institute for Social and Economic 
Research (ISER) conducted a thorough review and analysis of the 
MDA Report. Their analysis concluded that if, the geologic 
assumptions, probabilities and costs in the MDA Report are found 
to be valid, the economic considerations are not. The ISER 
economists (Dr. Bradford H. Tuck and Dr. Matthew Berman) who 
reviewed the MDA Report estimated that the net present value cf 
the original one million acre grant would not exceed between 1C 
and 30 ($177,000,000. and $460,000,000. respectively) of the 
value contained in the MDA Report, and would be in the 1C to 3C 
percent range only if the geologic assumptions, probabilities ar.d 
costs are valid. Thus, only under the optimum set of 
circumstances— i.e., all of the analysts' expectations are 
realized— would the values even approach one-third of the total 
estimate in the MDA Report?

The following is the "Sur.-narv" from the ISER report (dated 
March 22, 1989) :
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"In summary, our review has identified a number of 
points that question some of the assumptions underlying 
the Metz appraisal. The three that are critical relate 
to the assumed probabilities of discovery, the assumed 
net smelter return, and the timing of the income 
stream. The assumed values in the appraisal result in 
projected revenue and production estimates that do not 
currently exist and are highly improbable in the 
future.

"The test of an appraisal, as mentioned above, is 
whether it approximates fair market value. Fair market 
value is what the asset would bring in a competitive 
market disposal held today. The historic levels of 
mining industry activity in Alaska, coupled with long 
term trends in world mineral markets, simply do not 
support the notion that the mineral rights on the 
Mental Health Trust Lands would command 1.5 billion 
dollars today, or at any time in the foreseeable 
future."

Perhaps more telling, the MDA Report used a number ol works by 
Dr. DeVerle P. Harris of the University of Arizona fcr its 
methodological basis and to justify the numbers that were 
produced. Dr. Harris was recognized by the IMHTC as one of the 
leading authorities in the nation in the area of discounted case 
flow valuation methodology. To determine if the MDA report 
properly interpreted his own works, the department entered into a
contract with Dr. Harris to review and analyze the report. In
his critique of the MDA Report, Dr. Harris found numerous 
problems with the report and its ultimate value estimate.

3ecause of Dr. Harris's preeminence in the field, I have included 
extensive excerpts from his summary as follows:

"The least equivocal judgment that can be made about 
the analysis performed by MDA is that there can be 
little confidence that the fair market value of the 
Alaska Mental Health lands is $1.5 x 10' because of (1) 
great uncertainties that exist about critical factors, 
e.g., mineral endowment, probability for discovery,
costs of development and production, .nd future
markets, (2) subjective judgments made, and (3) rough 
approximations employed in computation of fair market 
value..."
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"Those who use the number, particularly when uninformed 
about evaluation and estimation practices, ascribe to 
it much greater confidence than it deserves.
Intelligent decision making requires a description of 
uncertainties about the estimate of a highly uncertain 
quantity. Clearly, the fair market value of Alaska 
Mental Health Lands is a highly uncertain quantity. 
Representing so uncertain a quantity as the fair market 
value of unseen mineral deposits by a single-point 
estimate (1.5 x 10*) begs some explanation, for such 
analysis clearly is not best practice, nor even usual 
practice, in evaluation of a complex and uncertain 
quantity.

"There is another dimension to the neglect of 
uncertainty besides that of information to the user, 
namely, the implication of uncertainty to fair market 
value as perceived by those who would purchase the 
rights to explore for and exploit the mineral 
resources. In this case, these buyers are private 
corporations. Corporations behave generally as though 
they are risk averse, meaning that the investment value 
(fair market value) of a highly uncertain venture is 
less than its expected monetary value. The greater the 
uncertainty about the outcome, the greater the expected 
value is discounted by the investor. Thus, fair market 
value to a private corporation of a highly uncertain 
venture, such as exploration, development, and 
exploitation of unseen mineral deposits, is not 
independent of the magnitude of uncertainty; 
consequently, a comprehensive evaluation itself 
requires a probability distribution of the uncertain 
quantity, which in this case is the fair market value 
of MHL.

"One may agree with the foregoing but still press the 
question of whether or not SI.5 x 10* is a "reasonable" 
single-point estimate of fair market value when risk is 
not explicitly accounted for. Responding to this 
question in an absolute sense is nearly impossible 
because of the great uncertainties mentioned above, the 
subjective judgments made, and the approximations 
employed.

"A more answerable question is whether within the 
context of the approach used by MDA there were 
judgments made or procedures employed which, everything
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else being equal, tend to over or underestimate fair 
market value. Clearly, as indicated in the body of the 
report, such can be identified. The most obvious of 
these is the ignoring of lead times in the computation 
of net present value. This neglect leads to 
overestimation by a factor of 2 or 3. Similarly,
neglect of market impacts leads to overestimation.
Ascribing to every discovery the 90th percentile 
tonnage and grade also leads to overestimation, perhaps 
a large overestimation, unless compensating adjustments 
are made in discovery probabilities. There is no 
documentation of such adjustme.w  but the selection of 
discovery probabilities by MDA is heavily subjective 
and especially vague, making it difficult to draw firm 
conclusions. If, as suggested by the MDA report, the 
discovery probabilities selected were predicated in 
part upon the CRA analysis of regions in Alaska that
were appraised by the U.S. Geologi al Survey, then the
discovery probabilities probably are considerably too 
large, because these (CRA) numbers of deposits are 
expectations for occurrence (not discovery) of deposits 
of all sizes and grades (not just 90th percentile 
value).

"The treatment of exploration and mineral potential is 
particularly vague and unrationalized. This is a 
serious deficiency of the report, because analysis cf 
value is so sensitive to the treatment of these 
factors. The effect of this neglect is to create low 
confidence in the specified probabilities for discovery 
and in the computed expectations for fair market value. 
The fact that discovery probabilities were estimated 
directly using exploration outcomes from other regions, 
and that these were subjectively adjusted to reflect 
mineral potential rankings, makes a careful description 
of the estimation even more important and necessary if 
the resulting estimate of fair market value is to ioe 
credible, because the very foundation upon which the 
process rests (exploration outcomes) is very difficult 
to interpret. This is especially the case when these 
outcomes are to serve as the basis for discovery 
probabilities for a host of different mineral 
commodities and different deposit types. The use of 
constant discovery probabilities for all deposit types 
and all metals for a given mineral potential ranking is 
at best a crude approximation and lacks credibility 
when the objective is fair market value.



"Finally# a fair market value as large as $1.5 x 10* 
does not seem consistent with economic conditions and 
factors. As fair market value, $1.5 x 10* represents 
an estimate of the net present value of profits (net of 
all costs, royalties, and taxes) that firms could earn 
by acquiring rights to exploration for and exploitation 
of minerals on the Alaska Mental Health Lands. Such a 
large value, if correct, would be a strong incentive 
for acquisition of tenure and exploration of these 
lands. While the author has little first-hand knowl­
edge about recent metal resource development on the 
Mental Health Lands, or in Alaska in general, it is his 
understanding that such activity is and has been at a 
low level (Tuck and Berman, March 22, 1989; Paul Metz, 
May 20, 1989, personal communication). Such 
circumstances challenge a value as large as $1.5 x 10* 
as a credible estimate of the fair market value of 
metal resources of the 1 x 10* acres of Mental Health 
Lands. Moreover, rationalizing inactivity by 
institutional impediments or by stringent tenure 
requirements does not lend credence to such a high 
value. Unless such impediments and stringent tenure 
provisions are to be altered, fair market value 
appropriately reflects the impact of current conditions 
on profitability of resource development."

The foregoing expert critiques, questioning the credibility of 
the MDA Report's $1.51 billion estimate for the value of the 
original one million acre grant, are supported by a number of 
objective considerations. WGM, a private mineral consulting 
firm, determined in March, 1988 that the market value of 2.2 
million acres of Bering Straits Native Corporation land in 
Northwest Alaska was $343 million, an average of $156 per acre. 
That land is located in the vicinity of the Seward Peninsula, 
historically the most productive mineral province in the state. 
While some mental health lana was specifically selected for its 
mineral potential (as was a considerable portion of the Bering 
Straits Native Corporation's selections), more was selected for 
other values (e.g., residential, timber, etc.). Given those 
facts, I cannot accept the MDA Report's average mineral estate 
value of $1,510 per acre for mental health lands. This is 
particularly true as the Bering Straits Native Corporation lands 
are in large continuous tracts, which a prospective purchaser 
could evaluate through appropriate and efficient exploration
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strategies. The mental health lands are generally in much 
smaller parcels scattered throughout the state and could not be 
explored in as cost-effective a manner.

Furthermore, the MDA Report's conclusions regarding total mineral 
production from mental health lands appears extremely optimistic 
in light of existing mineral production in Alaska. The MDA 
Report used the following formula to estimate the mineral estate 
value of the original one million acre grant: net present value
(NPV) equals the gross value of annual production (GVAP) times 
the landowner's royalty, measured as a percentage of the net 
smelter return (NSR), times a uniform series present worth factor 
(PWF) to discount future income to present value:

NPV = GVAP x NSR x PWF (see MDA Report, p. C-l)

Working backwards, the gross value of annual production necessary 
to produce a given net present value can be determined as 
follows:

GVAP = NPV -7 (NSR X PWF)

Under the assumptions in the MDA Report (4 percent NSR, 10 
percent discount rate for 20 years for a PWF of 8.514), the gross 
value of annual production required to produce the MDA Report's 
$1.51 billion net present value is more than $4.43 billion:

GVAP = $1.51 billion -7 (0.04 x 3.514) = $4.43 + billion

Total mineral production for the entire state in 1987 was 
$202,389, 898 . A production increase of 14.7 percent was seen ir. 
1988, and further development of projects such as Greens Creek 
and Red Dog (none of which, incidentally, are on state or mental 
health land; furthermore, a third "world-class" deposit, Quarto 
Hill, also not on state or mental health land, is not 
commercially viable at this time) undoubtedly will result in 
further annual increases. However, $4.43 billion in gross value 
of annual production statewide is unrealistic given the current 
status and most optimistic projection by the mining industry in 
this state. I simply cannot accept that the gross annual value 
of production from mental health lands alone (one-third of one 
percent of the state's land mass) would exceed $4.43 billion.

A survey of fifteen other states with trust lands (including 
Texas, where the Texas Railroad Commission administers a 
substantial quantity of oil-rich lands for the University of 
Texas' benoi.it) reveals that the subsurface income from those
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lands averages $4.57 per acre per year based on 1987 returns. 
Under the analysis in the MDA Report, the mental health lands 
would produce $120.80 per acre per year based on the eight 
percent per year rental provision of AS 37.14.011(c) although 
differences certainly exist between Alaska and other states. I 
cannot accept that evan the most aggressive trust management 
could produce results so dramatically different from those in 
other states, including even those states with substantial known 
subsurface resources (unlike the Alaska mental health land 
situation) and where transportation and infrastructure systems 
are much more developed and extensive than in Alaska.

In responding to the various expert critiques of the MDA Report, 
Metz and Dixon argue that the current lack of mineral production 
from mental health lands is not a consequence of a lack of 
interest on the part of industry but instead is the result of 
state mismanagement. Their report states that, "The failure of 
the State of Alaska to fully implement a mineral location/leasing 
system and the various types of land withdrawal and restrictions, 
have acted as a major disincentive to investment in prospecting 
and exploration on state land in general and the mental health 
land (MHL) in particular."

The fact, of course, is that most mental health lands have been 
available for claim-staking— i.e., the mineral rights were 
available for free from the time they were selected until they 
were closed to mineral entry by order of the Commissioner
following the Weiss decision in 1985. While some claims were
staked, industry interest in mental health lands was not great.
It is hard to imagine that a vigorous state leasing program, 
where industry would have to pay for mineral rights, would result
in increased industry interest, particularly where (as Dr. Karris
noted) there is a world market in rights to mineral lands and 
substantial amounts of state and federal land would continue to 
be open to claim-staking for free.

At the request of the department Dr. Karris also outlined the 
activities required to produce a credible estimation of the 
market value of the mineral resources using the discounted cash 
flow analysis and the costs of these activities. Dr. Harris 
estimated that the costs of estimating the market value of the 
original mental health land and replacement land would be abcut 
$350,000, plus funding for additional DGGS work.
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Given the amount of time and money expanded to date in an effort 
to value mental health lands has taken to date. I cannot 
recommend that additional funds be requested from the Legislature 
to continue the process.

As an alternative, department staff have suggested employing a 
comparable sales approach to determine the value of the mineral 
estate of both the original one million acre mental health land
grant and the pool of potential replacement land. The department
has received information regarding sales of the mineral rights to 
certain lands in DGGS's classes 4, 5, and Super 5s for which the 
mineral endowment is unknown (although suspected), which is the 
case with the land to be valued. Those sales revealed the
following per acre market values:

Using those figures, the value of the mineral estate of the 
original grant would equal $73,403,459.

In my opinion, this is a more than reasonable value for the 
mineral estate. Under the MDA Report assumptions (four percent 
net smelter return, ten percent discount rate for 20 years), the 
gross value of annual production from mental health lands would 
have to exceed $215 million to produce a net present value of 
$73 + million. That is more than the total of statewide mineral 
production in 1987. In addition, the eight percent annual rent 
required under AS 37.14.011(c) would result in the subsurface 
income from mental health lands equalling $5.87 per acre, 
substantially greater (more than 28 percent) than the $4.57 per 
acre earned on average by trust lands in the 15 lower 48 states 
surveyed.

The IMHTC majority has made it clear they do not believe a 
comparable sales approach is a valid method for determining the 
value of the mineral estate. Even though I believe the foregoing 
comparisons to current statewide mineral production and 
subsurface income from trust lands in other states reveal that 
the result of this approach is eminently fair to the trust, it 
has been suggested that a panel of Alaska mineral consultants 
could quickly and inexpensively provide an additional review cf 
both the MDA Report and this comparable saxes approach. You may 
wish to consider that option.

Super 5
5
4

$2,000/acre 
1,135/acre 

108/acre
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In my opinion, however, the final value of the mineral estate 
3hould be that produced by the comparable sales approach which is 
$73,403,459.

Timber Valuation

A timber resource valuation was prepared at the request of the 
IMHTC and the Commissioner. The valuation considered all 
original mental health trust lands, which total approximately one 
million acres, and all legislatively designated replacement pool 
lands, which encompass over six and one half million acres.

A detailed process to delineate and value lands suitable for 
commercial timber activities was developed in concert with the 
IMHTC and the consultants hired by the plaintiffs and 
intervenors. The results of this process are a series of 123 
forestry potential maps, published as overlays to the USGS one 
inch-per-mile quadrangles, inventory estimates of commercial 
standing crop on these lands, and estimates of timber resource 
values reported on a parcel-by-parcel basis.

The conclusion of this process was that the one million acres of 
original mental health trust land contained $36,243,253. in 
commercial timber. I agree with the timber valuation procedures 
employed and the value derived.

Oil and Gas Valuation

At the request of the IMHTC, a report was written to describe the 
geology and exploration activity pertinent to establishing a 
"best estimate" of the oil and gas potential of the legislatively 
designated replacement pool lands and the original mental health 
trust lands within Alaska.

For general evaluation, the state was divided into four regions:
(1) Gulf of Alaska (including Southeast, Prince William Sound, 
and the Kodiak area), (2) Alaska Peninsula and Southwestern 
Alaska, (3) Central and East-Central Interior, and (4) Cook Ir.let 
and Susitna Basins (including the Talkeetna and Chugach Mountains 
and a portion of the Copper River Basin). Each of these was 
assigned to a petroleum geologist or geophysicist. These four 
regions were further subdivided in order to produce a more 
precise and detailed evaluation. Information from surface 
geologic mapping and from nonconfidential drilling well logs was 
utilized. Confidential well log information and data from 
proprietary seismic surveys were not included in this study.
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Of th<& four areas studied, only the Cook Inlet Basin contains 
known natural gaa fields which underlie some of the mental nealth 
and legislatively designated parcels. Where sufficient data w<*re 
available, an economic analysis was completed for those parcels.

There are no known oil fields beneath any of the parcels.

This process concluded that the oil and gas value of the one 
million acres of original mental health trust land was $495,998.
I concur with the oil and gas valuation procedures employed and 
the value derived.

Coal Value

At the request of the IMHTC, a coal valuation was prepared by the 
department. The valuation considered all original mental health 
trust land and all legislatively designated replacement pool 
land.

The conclusion of this process was that, although coal is present 
in a number of areas, it is currently economic to produce in only 
two areas (Nenana and Wishbone Hill). The value of this coal on 
original mental health trust land was determined by the 
department to be $432,866.

The IMHTC proposed and adopted the MDA Report as its procedures 
and resultant value. The MDA Report states that a current market 
does not exist for coal other than that identified in the DNR 
coal valuation. The authors then hypothesize that "several large 
scale open pit metal mines" in the railbelt and Kenai Peninsula 
areas could serve to diminish the "current excess electrical 
generating capacity" and provide additional coal marketing 
opportunities, with similar opportunities arising elsewhere. The 
MDA Report then makes a number of assumptions about the mines to 
produce figures for a cash flow analysis. One of these 
assumptions is that "The entire production would come from the 
subject lanu (i.e. mental health trust land}."

Using the hypothetical developments and related assumptions, the 
MDA Report concludes that "the net present value of the cash 
flow" from coal on mental health land would be $3,200,000. The 
MDA Report then states: "With the large quantities of coal on
adjacent state and federal land in Alaska, it is probably 
unrealistic to expect more than 10 percent of the model 
production to come from trust lands."



This stutemonc from the MDA Report infers that under that 
analysis, the best estimate of net present value is $320,000. I 
believe $432,866. should be used as the value for coal on the 
original rne million acres.

Material Sources

The DGGi conducted a review cf all mental healch trust land and 
replacement pool land in order to assess potential mineral 
sources. U : .‘*>rtunately, trhsre is little detailed inventory 
information available. The DGGS estimated the cost of data 
gathering sufficient to enabi'j them to determine material sources 
volumes and quality to be between $05.4 and $85.2 million. 
However, this would still bv. in#v‘equate data upon which to base a 
value determination because .. ar.eria' -ource values are heavily 
influenced upon their proximity io the market. Also, prices 
fluctuate upon demand. If thsre is no demand, then there is no 
value.

At a June, 1989 meeting of the IMHTC, Dick Rieger of DGGS 
presented three options available for material source valuation. 
At that meeting, the IMHTC determined that the valuation of 
material sources was simply not a fruitful exercise, given the 
uncertainty over material source location, quality and volume.
As a result, the IMHTC approved a process whereby the value of 
the material sources on mental health land would be addressed 
through the designation of equal potential replacement lands.

However, the IMHTC reversed itself when it adopted the MDA 
Report. The MDA Report established a range of value between $2.5 
million and $25.4 million for material sources, with a most 
likely value of $13 million. This value was based upon an 
average of 14 million cubic yards consumption per year statewide, 
with the original mental health trust land producing 24 percent, 
or 3.5 million cubic yards. Unfortunately, these assumptions 
cannot be substantiated since, in reality, only 1.275 million 
cubic yards were produced in that timeframe (425,000 cubic 
yards/year) from mental health lands. In fact, if the average 
annual production level of 425,000 cubic yards were to be 
maintained into the future, the discounted cash flow for 20 years 
would be approximately $42u,000/year.

For the above reasons, I reject the MDA Report as a basis for 
material source value determination. However, I also conclude 
that we do not presently have sufficient data to produce a 
meaningful value for this resource. Because there are
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insufficient funds available to produce these data, at least at 
this time, it is impossible to produce fair market value for this 
resource. Alternately, the trust should be protected if lands of 
equal material source potential are designated as replacement 
lands.

Integration Procedure and Valuation

On October 21, 1987, the full IMHTC approved the department's 
recommendation for integrating the various land values (e.g., 
surface estate value, timber value, mineral value, etc.). Under 
those approved procedures, values for compatible uses— e.g., a 
subdivision for residential or commercial use and oil and gas 
development (i.e. North Kenai area— would be simply added 
together. Where uses would be incompatible— e.g. subdivision for 
residential use and coal development (i.e. Beluga area)— the 
highest value (i.e., the value for the highest and best use) 
would be used. Generally, those initially approved procedures 
could result in one of three possible values being selected: (1)
the sum of the surface value and the resource value, where 
extraction or removal of the resource would not affect the 
surface value; or (2) the resource value where it exceeds the 
surface value and extraction or removal would diminish the 
surface value; or (3) the surface value where it exceeds the 
resource value and extraction or removal of the resource would 
diminish the surface v=»lue.

The IMHTC majority, hov ver, substituted an integration process 
which simply adds the various value elements, with no 
consideration given to whether the various uses are compatible or 
not.

I initially went along with this revised integration procedure, 
despite objections by department staff, in the spirit of 
compromise and my desire to achieve consensus. It is well- 
recognized, however, that a proper valuation procedure cannot 
simply add separate value elements where use of the property to 
exploit one element is incompatible with use of the property to 
exploit another. See, e.g., W. Mason, Jr., M. Azar, and G. 
Anderson, "Condemnation Value: The Taking of Mineral Bearing
Lands," Mining Engineering 10986 (November 1989).

In my opinion, the integration procedures first determined by tne 
IMHTC are the only ones which can produce a credible integrated 
value. I therefore believe that the following procedures should 
be used:
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(1) Add the surface value and the oil and gas value;

(2) Add the mineral value, timber value, oil and gas value, 
coal value, and material source value; and

(3) for each parcel, select the highest value developed 
under (1) and (2) as the fair market value for that 
parcel.

Using those integration procedures and the per parcel values for 
each value element as outlined above, the total integrated fair 
market value for the original one million acre grant equals 
$564,700,728. Using the same integration procedures, the pool of 
potential replacement lands would have a fair market value of 
$910,103,205.

Replacement Pool Lands

As stated earlier, the IMHTC majority report failed to address 
the replacement land valuation requirements altogether. Using 
the procedures included in the majority report, the trust simply 
cannot be reconstituted by the Commissioner as contemplated by 
the Legislature and required by AS 38.05.800(b) and (c).

The procedures that I recommend will allow the trust to be 
reconstituted with equal value land from the replacement pool of 
legislative designations. Each of the procedures that I 
recommend has been followed for the replacement pool land on a 
parcel by parcel basis (with exception of material sources).

Redetermination of Values

AS 37.14.011(c) provides for the redetermination of the fair 
market value of the land constituting the mental health corpus a 
least every five years. The statute does not provide any furthe 
guidance on how this revaluation shall be a( 'mnlished.

This requirement can be fulfilled in any numbei of ways. I feel 
that the least desireable is to repeat a valuation process 
modeled on the one that we have just finished. I feel that the 
time, effort, and continual disagreement with the results wcuid 
not be productive for all concerned.

I therefore recommend the following revaluation process.
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1. Valuation of mental health corpus land will be conducted on 
an 18 month basis by region. Each of three regions, 
Northern, Southcentral and Southeast will be valued during 
successive 19-month periods. The same criteria previously 
recommended will be used to integrate values and to 
determine the fair market value of the parcels and the trust 
corpus as a whole.

2. Surface valuation will consist of an indexing of value 
increases, or decreases, within each region and application 
of the appropriate increase or decrease in market value 
occurring in each area since the previous valuation. 
Municipal property assessment records (for lands witnin 
municipalities) and paired market sales data (for lands 
outside municipalities or where property taxes are not 
levied) will be used to determine land value increases or 
decreases in each area.

3. Mineral values will be indexed to the mineral production in 
Alaska with the appropriate increases or decreases made for 
each region on a parcel-by-parcel basis,

4. Coal and oil and gas values will be indexed to the world 
market with appropriate increases or decreases made 
statewide on a parcel-by-parcel basis.

5. Timber values will be indexed to the market and conditions 
for the region with appropriate increases or decreases made 
regionally on a parcel-by-parcel basis.

3. The procedures proposed and adopted by the IMHTC create 
substantial problems with respect to reconstituting the 
trust and periodically redetermining its value.

AS 38.05.800(b) specifically states:

"The Commissioner of natural resources, with the 
approval of the Interim Mental Health Trust Commissi: r , 

shall identify land within legislative designations 
that is equal in value to all land selected by and
patented to the state under Sec. 202 of the Alaska
Mental Health Enabling Act that is not in legislative 
designation."

The value of the original mental health land trust is so high
under the procedures specified in the majority report of the
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IMHTC, that the trust cannot be reconstituted as contemplated by 
the Legislature. The value of the mental health trust, as 
established in the majority report, exceeds the value of all 
possible replacement lands.

Under AS 38.05.800(b) and (c), moreover, the trust is to be 
reconstituted with land in legislatively designated areas (e.g., 
parks, wildlife refuges, etc.) which is equal in value to the 
original mental health land grant. To do this, both the original 
grant and the pool of potential replacement land must be valued 
under the same procedures. The majority report of the IMHTC 
fails to address the replacement land valuation requi-ement 
altogether.

Because it is unnecessary to replace every parcel of original 
trust land (since some trust lands are already within legislative 
areas), and because the procedures proposed and adopted by the 
IMHTC make no attempt to value parcels individually, the trust 
simply car.not be reconstituted through the majority report 
approach.

Under AS 37.14.011(c), moreover, the trust as reconstituted under 
AS 38.05.800(b) and (c) must be periodically revalued at least 
once every five years. Therefore, because the pool of potential 
replacement land has not been valued under the same procedures 
used to value the original grant and therefore cannot be 
reconstituted, it also cannot be periodically revalued as 
contemplated by the Legislature.
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C O N C L U S I O N S  A N D  W E  C O M M E N D A T I O N S

For the foregoing reasons, I have concluded that the Commissioner 
simply cannot comply with the applicable provisions of law at 
this time. The valuation procedures set out in the IMHTC 
majority report were adopted over my objection on behalf of the 
department, and therefore are not the product of consensus as 
contemplated by tho Legislature and specified by law. The 
procedures that I believe should be employed, on the other hand, 
have not been approved by the IMHTC as required by the 
Legislature and specified by law.

I therefore recommend that the Commissioner send letters to both 
the Speaker of the House of Representatives and the President of 
the Senate explaining that she is unable to comply with the law 
as currently written, enclose copies of both the IMHTC majority 
and minority reports, and list three options for legislative 
consideration: (1) change the law and accept the $2.2 + billion
value determined under the procedures adopted by the IMHTC 
majority; or (2) change the law and accept the $564 + million 
value determined under the procedures I believe should be used to 
comply with Chapter 48; or (3) appropriate additional funds to 
permit the IMHTC to continue seeking consensus.

I believe that the Commissioner should recommend to the 
Legislature that they adopt option (2) and accept the 564 + 
million value for the original one million acre mental health 
trust land grant. The procedures used to determine that value 
have been subject to review by outside professional experts and 
developed, reviewed, and approved by department staff who have a 
wide variety of expertise in valuing the various resources found 
on mental health lands. Furthermore, the Attorney General's 
Office advises that such a procedure would be legally defensible 
since the United States Supreme Court ruled that it is 
permissible to use "procedures established by the Commissioner's 
rules, or any other procedures reasonably calculated to assure 
the integrity of the trust and to prevent misapplication of its 
lands and funds." Lassen V. Arizona Highway Department. 385 U.S. 
758, 465 (1967).
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It also would be eminently fair to both the trust and the state. 
It would establish the various elements of value as follows:

Following the integration procedures outlined above, the total 
integrated fair market value of the original one million acre 
grant would equal $564,700,782.82.

As an objective measure of the fairness of this value to the 
trust, the eight percent of this amount which the Commissioner of 
Revenue annually must allocate to the mental health trust income 
account under AS 37.14.011(c) until revaluation takes place 
equals $45,176,058. or $45.18 per acre per year; this compares 
very favorable to the national average of $8.97 per acre per year 
returned for trust lands in other states.

At first blush, this figure might appear unfair to the state. 
After all, it is more than five times the national average, and 
exceeds even Washington which, at $45.68 per acre (as a 
consequence of its prime and easily accessible timber resources), 
has the highest average in the nation. At the same time, it must 
be remembered that, following the exchange contemplated by 
Chapter 48, all of the newly reconstituted mental health trust 
will consist of land within legislatively designated areas which 
the state will continue to administer for legislatively 
designated purposes. In other words, unlike the case in most 
states, the state here will be using every acre of the newly 
constituted mental health trust for its own purposes. It 
therefore is only fair that the state compensate the trust for 
that use. One consequence of this is that, unlike the case in 
other states, every acre of the mental health trust will be 
productive in terms of generating revenue. That has the effect 
if rai.*ng the per acre earnings of the entire trust, a result 
which I believe is not inappropriate.

Surface Estate
Hardrock Minerals
Timber
Oil and Gas
Coal
Material Sources

4 $511, 949,467.00 —  £3>2> 
73, 403, 459.00 -
36,243,253.00 —  

495, 998.00 —  
432,866.00 —

undetermined -

$  'tLA-t/mT
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I recognize that many in the mental health community will find 
fault with the approach I have recommended and its result. I did 
my best, as a Commission member, to be cooperative and strive 
toward achieving consensus. Unfortunately, it was simply not 
possible to reach agreement on all of the difficult issues that 
required decisions. It should not go unnoticed that the IMHTC 
was able to reach agreement on many issues. I believe the facts 
and information presented in this report support my recommended 
approach and the resultant values. While further litigation may 
be inevitable as a consequence of my recommendation, I cannot

accede to the values determined under the procedures adopted by 
the IMHTC majority since they significantly overstate the value 
of the original one million acre mental health trust land grant 
as of September 7, 1987. Accordingly, for the reasons stated, I 
dissent from the report filed by the IMHTC majority.

)■<?«?
Date A  / Rod Swope, Desig

M  I n t e r i m  M e n t a l  HInterim Mental Health Trust 
Commission
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March 20, 1990

Mrs. Lennie Gorsuch 
Commissioner of Natural Resources 
State of Alaska 
Willoughby Center, 5th Floor 
Juneau, Alaska 99801

Dear Commissioner Gorsuch:

With this letter I am transmitting the Interim Mental Health Trust 
Commission’s response to Rod Swope's Minority Report. I wanted to 
get this response to you earlier, but I was hospitalized resulting in 
the delay.

* m*

I suggest we meet, at the earliest possible time, to discuss where 
the Commission should go from this juncture. We have yet to 
finalize the reevaluation and the replacement lands.

If you agree with the minority report, and are unable to follow the 
Commission's procedures, then there may be reason for us not to 
proceed with the rest of our task. We do need to discuss these 
options.

A process for reevaluation was suggested to the Commission by 
David Walker and Jim Gottstem. Tom Koester was to review this 
suggestion and give the Commission his recommendation. It would 
be helpful-to have his response.

Sincerely,



INTERIM MENTAL HEALTH TRUST COMMISSION (IMHTC)
RESPONSE TO

MINORITY RECOMMENDATION TO THE COMMISSIONER OF NATURAL
RESOURCES

March 20, 1990



Introduction:

The Commission members and alternates have reviewed the 
"Minority Recommendation to the Commissioner of Natural 
Resources" (Minority Report) submitted February 1, 1990 by
Rod Swope, the Commission member serving as the Designee for 
the Commissioner, Department of Natural Resources (DNR). The 
review of the Minority Report by the Commission majority 
produced no basis for modification or revision of the 
"Interim Mental Health Trust Commission Draft Final Report" 
(Commission Report) of December 20, 1989. The Commission
Report stands as th<- final report on the "Approved Procedures 
for Determining rhe Fair Market Value of Alaska's Mental 
Health Trust Lands." The public members of the Commission 
and their alternates re-affirm their recommendations.

General .Nature and ■Character of the Minority Report:

The nature of the Minority Report was a significant 
disappointment to the other members of the Commission. While 
failing to substantiate DNR's findings and conclusions, the 
Minority Report attempted to discredit the Commission's work 
by portraying the public members as unprofessional, not 
acting in the public interest and in fact acting illegally. 
These are serious personal allegations that require a 
personal response.

The Minority Report opens on the first page by asserting that 
the Commission exceeded its authority and adopted,

"...valuation procedures urged by the attorneys for 
the plaintiffs and intervenors in the Weiss case, 
procedures designed to maximize value and not to 
produce fair market value as required by Chapter 
49. "

The Minority Report is laced with similar implications of 
professional misconduct by the public members of the 
Commission. Designee Swope portrays himself as the lone 
champion of reason and legality, and by implication, and 
sometimes directly, portrays the public members as being the 
reverse. On page 6, for example, Swope claims

"I strived tcward achieving consensus and a common 
resolution...[On the other hand) it became apparent 
that the majority of the IMHTC was dissatisfied 
with the results of the initially approved 
procedures and began amending them to produce 
higher values."

It is extremely unfortunate that the Minority Report 
personally attacked two professionally respected, long time 
Alaskans who have dedicated their lives to public service, by
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implying they would put their professional and personal 
reputations on the line for the benefit of an interest group.

The public members of the Commission volunteered over three 
years of their time without compensation to develop a 
legitimate process for arriving at the "fair market value" of 
the original Mental Health Trust. The process is legitimate 
and the Commission Report accurately documents the effort.

Another tactic used at the outset of the Minority Report has 
nothing to do with the Commission recommendations as such, 
but is designed to create an attitude in the mind of the 
reader that would be antagonistic to the Commission and 
favorable to the Minority Report. At the top of the second 
page the Minority Report introduces a half truth to portray 
the dire consequences to the State budget of following the 
Commission's recommendations.

"The importance of the value determination used to 
determine fair market value cannot be overstated 
because of the dramatic effect they will have on 
the overall state budget. Under the valuation 
procedures adopted by the majority of the 
IMHTC...this would result in more than $178 million 
in otherwise unrestricted state general funds being 
restricted in the Mental Health Trust Income 
Account."

The omitted half of the whole truth is that the restriction 
to the Mental Health Trust Income Account is only a terr.oo>-ary 
accounting, transaction required by Chanter 49 in an attempt 
t-Q__c.omrlv_ with the .1956 Congressional Alaska Mental Health
Snaalirg -Act Which created the Trust. After payment from
the account of only the necessary e oer.ses (not the
unnecessary expenses) of the Mental Health Program, the
balance of the income is transferred to the General Fund for
other public purposes. The value of the land corpus (whether
it be high or low) does not determine the Mental Health 
Program budget as Designee Swope states. The Program budget
is determined by Legislative anpropriation after
consideration of the recommendations of the Alaska Mental
Health Board. In short, the effect of the valuation procedure
urcr. the overall State budget is neutral, not "dramatic" as
alleged,,,

The public member majority of the Commission do not feel 
resolution of the issue is served by trying to alarm 
Alaskans, rightfully concerned with fiscal solvency of the 
State, by painting a fiscal horror story not supported by 
facts. They further believe that the tactic was used to 
justify P" 's own fanatical efforts throughout the process to 
drive down the estimated value of the original Trust Lands.
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The personal attacks in the Minority Report are distressing 
and had to be addressed. But, to belabor this does not serve 
the purpose of resolving the complex Mental Health Lands 
Trust issue. The technical questions raised in the Minority 
Report are more appropriate to address.

Technical— Questions Raised bv the Minority Report:

The Minority Report fails to address directly the Commission 
Report. Instead, Designee Swope's dissent is based upon two 
charges, (1) that the Commission exceeded its statutory 
authority, and (2) that the Commission adopted "procedures 
designed to maximize value and not to produce fair market 
value."

Minority Report Finding 1: "Hlfi IMHTC exceeded
jlLs statutory am.thQxity by proposing and
adopt,in q iiLS QMH valuation procedures instead
of reviewing and approving p r o c e d u r e s
pxopo.sed by the Commissioner. "

The long and arduous task of developing a procedure for 
identifying fair market value was undertaken by the 
Commission in an atmosphere of cooperation and trust. We, 
the public members, assumed all parties were working toward a 
solution. This enormous task was made difficult by shortages 
of data, time, and funds and by the limited expertise of DNR 
staff. The Commission Report adequately details the process. 
The Commission followed the advice and counsel of the 
Attorney General's office in developing the fair market value 
procedures. It therefore came as a shock to find DNR and/or 
the Attorney General's office, in the Minority Report, 
creating a new interpretation of the Commission task in an 
apparent attempt to invalidate our years of effort. It is 
all too apparent this new interpretation evolved because DNR 
disagreed with the Commission's approved procedures. This 
unfortunate "eleventh hour" tactic suggests the Commission's 
assumption of trust and good faith was ill-founded.

Chapter 48, SLA 1987 revised and replaced certain sections of 
Chapter 132, SLA 1986 which created the Commission to oversee 
interim management of the Trust lands and work with the 
Legislature in establishing a statutory basis for resolving 
the Trust land issues. The Commission membership was reduced 
from five (5) to three (3) —  the Commissioner of DNR and two 
public members —  and its mission redefined in terms of the 
negotiated settlement framework. The reduced Commission 
assumed sections of Chapter 132 not replaced or revised were 
still in effect and for more than two years continued 
operations much as it had in its original form without 
question or challenges.
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Throughout this period the Commissioner of DNR participated 
continuously (through various designees) and the Attorney 
General was represented by Tom Koester. It came as a 
surprise, therefore, to be informed three months after fho
Commission _.TUbm.i.Lt£d iLS LinaJ approved procedure and two
months after forwarding its draft final report that the 
Commission had "exceeded its statutory authority."

The Minority Report further alleges,

"By proposing and adopting valuation procedures 
over the department 's objections, the IMHTC has 
ignored the legislative requirement that, in 
effect, there be consensus as to the valuation 
procedures to be employed. ... In my opinion, the 
failure of the IMHTC to reach consensus on 
valuation procedures makes it impossible for the 
Commissioner to comply with Chapter 48."

Consensus was not a "legislative requirement". Chapter 132, 
SLA 1986 provided that motions could be adopted by majority 
vote and, in fact, many of the "action items" treated by the 
present Commission were resolved by a two yea vote (the 
other member voting nay or abstaining) . The actions 
resulting in the final approved procedures and the Commission 
Report were carried out, at the suggestion of Designee Swore, 
as a means of bringing the whole issue of valuation to a 
close. He also stated, and it was agreed, there might also 
be a minority report.

In the Minority Report Designee Swope also charges the 
Commission improperly changed the .-iginally approved 
procedures and he implies this was a frequent practice aimed 
at producing a value substantially greater than fair market 
value. In fact, the originally "accepted and approved" 
procedures were observed to the very end of the Commission 
deliberations adjusted only when required by lack of funds or 
data. This is more fully discussed in the final section of 
this reply (page 10, below).

Minority Reocrt Findina 2: "The orocedures 
proposed and adopted bv the IMHTC in the
maioritv report do not produce fair market
value. as required by Chapter 48: instead
thev produce a value substantially greater
Uian— fair— market value. I f

The bulk of the Minority Report attempts to discredit the 
Commission's fair market procedures. After careful review of 
the Minority Report, the Commission determined there is no 
reason to alter its conclusions. The Commission Report sets 
forth the final approved procedures in detail. Rather than
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repeat that substantial information, a summary response is 
given to Key challenges in the Minority Report.

Giv.en Liis Limitations of budget, time, data and staff the
final approved procedures are appropriate, legal and lead to
a— mid-range value, not a high value. This is summarized in
the text of the resolution adopted November 7, 1989 (see
Appendix A in the Commission Report of December 20, 1989) .

The largest differences between DNR's preferred values and 
the values arrived at by the Commission's final approved 
procedures are in the surface estate and the mineral 
resources. Further clarification on surface estate valuation 
and procedure for valuing mineral resources follows.

Surface LsLaLe Yaluation Procedures

Because of time and financial constraints the Commission 
could not use "best practices" (i.e. appraisals). Instead, 
three geo-panels of appraisers were selected to give coin ions 
of value for parcels in their regions. At best the process 
was highly judgmental and subjective, but in addition only an 
estimated seven to ten minutes was spent on each parcel and 
data was limited to that provided by DNR or brought to the 
meetings by the appraisers. Because of inevitable 
differences of opinion between appraisers and the probability 
of error due to time and data limitations, the approved 
procedures provided for a review and discussion of questioned 
values. In the event the review step did not resolve 
differences, the Commission could utilize a mediator to 
recommend resolution.

The...review_£cage was never completed and the mediation stage 
h p d»* L

Although problems arose in connection with the operations of 
the geo-panels, it was with tne initiation of the review 
stage of the approved procedures that the surface estate 
valuation process began to break down. Through various 
tactics the DNR staff attempted to thwart the proper 
implementation of this stage of the surface valuation with 
the justification that the approved procedure micht result in 
increases in values. After several bitterly fought meetings, 
the process was allowed to continue with modifications. The 
Minority Report chose to ignore the review aspects of the 
approved procedures and wrongfully portrays the rcle of the 
review appraisers as something added later at the insistence 
of attorneys for the plaintiff and intervener.

The Southeast geo-panei was provided a random sampling of the 
questioned surface estate values. Or. - h e h a rir of the g Q - 
par.vLVc accepted adjust merit the -initial go i-panel valve for
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Southeast, parcels was increased by 3D3,. However, of the 337 
sample parcels reviewed more than half (207) were recommended 
for further mediation, a step of the originally approved 
procedures that never came to fruition.

The Southcentral geo-panel was called into review session, 
but DNR staff neglected to invite the review appraiser. 
Although an apology was made to the Commission, the end 
result was the reviewer could only be present for a few 
hours of one morning. At that time he did present comparable 
sales for large parcels which the geo-panel did not know 
existed. Once provided this useful large parcel information,
the Southcentral gg.o-paagl recommended five of si:-, lame
Pfl.rg.els_r.e.-ey.amined be increased in value by 68S. If the 
southcentral review had been possible, as provided by the 
approved procedures, there was a high probability other 
similar adjustments would have been made.

A review of the Northern geo-panel was never even initiated. 
At this point the Commission was informed by the CNR staff 
that funds had been exhausted.

In the course of carrying out the approved procedures it 
became apparent the opinion of value approach was seriously 
flawed. The State's appraiser provided the geo-panels during 
their deliberations with interpretation of the valuation 
instructions for application to actual cases. The review 
step disclosed the State's interpretations as not totally 
unbiased. During the geo-panels' deliberations the State 
appraiser reported to the Commission problems between members 
of the Southedst panel in coming -o agreement. Additionally, 
the members of the Southcentral geo-panel submitted a 
memorandum to the Commission designed to protect their 
professional reputations. The memo stated the product of the 
abbreviated valuation process was "not even 'preliminary 
opinions of value' as commonly understood in the appraisal 
profession" and listed other limitations such as time and 
funding and the manner in which the State had parcel iced the 
land for appraisal (see Commission Report, Appendix B, page

The unfinished process of carrying out the approved 
procedures left the Commission with a wide range of surface 
estate values -- the adjusted values of the geo-panels 
advocated by DNR and the values presented by the review 
appraisers advocated by ‘■.he plaintiffs. The c-m.m 1 ss • r.r. chose 
a rr.ceiu.::-? leadir.a -o a mid-level value betwe». n these
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Procedures— lor— Valuing Mineral Rgsonmpa —  &
Question Of Most Appropriate Methodology

The National Appraisers Association Standards for determining 
fair market value recognised three general approaches: market
.(.PQHipJlxafrl,e_SAlos.) income (capitalisation of income stream
from the property) and replacement cost. From the beginning 
the public member majority of the Commission have insisted 
the methodology most appropriate to the type of estate being 
valued would be employed and the various Commissioners of DNR 
and designees understood this requirement. On September 29, 
1987, for example, the then Commissioner of DNR directed the 
Division of Geoloaical and Geophysical Surveys (DGGS) to 
"assess the quantity and quality of known and potential hard 
rock minerals...followed by a resource valuation." This 
value was to "be determined by an independent entity, likely 
retained under contract to the department."

In April 1988 DGGS maps reflecting mineral potentials and 
favorability of mineral occurrence on Trust Land were 
presented to the Commission. In preparing for the next 
phase, the Commission was informed

"assuming it proves impossible to complete an in- 
house mineral valuation (for whatever reason), we 
will be prepared to proceed with contract 
solicitation to complete the work."

The Commission assumed it had approved procedures that 
included mineral valuation by outside consultants using the 
income approach. This is the point at which DNR decided to 
depart from the previously approved procedures and to use 
instead the comparable sales approach. The comparable sales 
approach was considered totally inappropriate by the public 
members as well as the State's own professional consultant, 
(Dr. Harris). Using the wrong approach, DNR first set the 
mineral value at zero and later at $16 million. In 
commenting on the Commission's rejection of this value, the 
Minority Report author agrees, "The initial value determined- 
-$16 million--admittedly seemed quite low." (see Minority 
Report, page 16) .

To bring these mineral valuation procedures to a conclusion, 
therefore, the plaintiffs and interveners entered into a 
contract with independent consultants as y rovldf : ir. 
originally approved procedures. The Minority Report asserts 
wrongfully that the consultants used "a procedure not 
previously recommended by the Commissioner or formally 
discussed or approved by the Commission." This statement is 
an outrageous distortion of the truth. From the very 
beginning the Commission has distinguished between 
and the methodology selected to implement the prcceaures and 
also has always held the most appropriate methodology would
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be used in implementing the procedures. This was formally 
reiterated by the Commission and agreed upon by all members 
at the July 12, 1989 meeting. "Fair market value for
purposes of Chapter 48 means utilization of the best
information and mgJLi3-Q.dQ.l0 3 y a.v.a.ilable ." (see Commission
Report, page 5, emphasis added).

Designee Swope and the DNR staff, however, have overlooked 
this Commission direction. Instead, at the September 5, 1989 
meeting the lead DNR staff member emotionally exclaimed

"we have been faithful to the market approach
because that is what the Legislature required."

(Commission Report, page 5). We have searched the statute in 
vain for any such requirement! Stonewalled by DNR staff the 
Commission was left with two mineral values ranging from the 
unacceptable "comparable sales" value of $16 million and the 
$1.5 billion value arrived at by employing an appropriate 
"income" methodology.

DNR staff have consistently insisted on or returned 
inappropriately to reliance upon only one methodology —  
comparable sales —  and have gone to the extreme of insisting 
this and nothing else results in fair market value. This 
entrenchment is clearly because their valuation experience 
has been primarily in "ccndemnation litioation" (the Minority 
Report at least twice, pages 10 and 27, aamits these are the 
DNR standards). This is the methodology DNR has always used 
and they are most comfortable with. But, the present
ir.ar.g3QLi.QD Ls_Rat a_cor.dem.nation valuation and comrarable
nalnn. arc..17tally inappropriate to determining fair market
■■•alne of ?. r.inerai endowment .

This view of limitations of DNR experience and capability was 
shared by DNR1s own expert consultant, Professor Harris, who 
also provided por'ible explanation for DNR’s very narrow 
interpretation. Dr. Karris diplomatically worded an
evaluation of the technical expertise of the DNR staff (see 
Harris, September 1989, pages 8-9). Of the types of expertise 
required for the mineral estate valuation estimates 
attempted, he found the DNR staff qualified "as to certain 
types of deposits... especially well qualified as to regional
knowledge...[but) not highly experienced in estimation
methodology." He also noted the possibility of bias or at 
least the "appearance of conflict of interest," due to the 
State being defendant in litigation.

In his conclusion as to the requirements for a process
following "best practices," Harris reiterated his evaluation 
of the in-house expertise by stating the DGGS work on mineral 
endowment would have to be redone. He recommended this work 
and the estimation of value not be done in-house. Instead,
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the mineral endowment should be done by contract with the 
U.S. Geological Survey (he confirmed USGS could and were 
willing to do the work) and the valuation work should be done 
by independent economic consultants such as the Center for 
Mineral Resource Science in Arizona (Ibid. page 10). 
Ironically, these recommendations by DNR's mineral valuation 
expert consultant coincide with the recommendations of the 
Commission Chairman made in a memo over two years previously, 
June 19, 1987.

In Search of a Resolution:

The task of valuation was far more complex, controversial and 
time consuming than anyone had contemplated beforehand. The 
public Commission members entered the effort, more than three 
years ago, with the belief that fair resolution of the Trust
yg-Luation  in Lhfi best interests of Alaska. To not
resolve the issue and continue the legal battle could be 
disastrous to the well-being of all Alaskans, not just the 
primary beneficiaries of the trust. The Commission believed 
at the outset that it had the latitude to craft a resolution 
that could be recommended to the Legislature. This goal was 
pursued until mid-1989 when it became apparent DNR and the 
public members of the Commission could not achieve accord on 
the met hode* pay to be used in implementing the approved 
procedures.

Only at this point did the Commission contemplate amending 
the originally approved procedures. At its May 16, 1989
meeting the Commission discussed (but did not adopt) a draft 
report submitted by the three lawyers in the case which noted 
"Continuing with the Commission's currently approved 
valuation procedures no longer appears possible" and also 
recommending amended procedures. These would attempt to 
narrow the range of values calculated by use of the two sets 
of methodology and the Commissioner of DNR would determine a 
value within the narrowed ranges.

No progress was made toward narrowing the range and a team 
composed of the three lawyers in the We iss case and a DNR 
staff member explored the possibility of using negotiation to 
arrive at an acceptable value for purposes of set- 1 er̂ r.- . 
The defendants made a token increase (mineral value from 516 
to $73 million) and the plaintiffs decreased their value by 
$200 million. At the October 1939 Commission meeting the 
team announced an impasse leaving a difference of more than 
$1.5 billion.

- 10 -
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At this point Designee Swope agreed that a resolution setting 
forth procedures should be placed before the Commission for a 
vote. This was done on November 7th, 1989. The public 
members and their alternates stand firm on their final 
approved recommendations. We followed the law. We recognize
£— divergence of opinion exists. We see it as unfortunate
cgjaplete— cons.en s u s was not achieved. However, complete
consensus may never be reached. We feel it is essential to 
comp let e_t he task of reconstituting the Trust and removing 
the threat of continued, litigation and resulting disruption.

12s— urge— the— Commissioner of the Department of Natural
Resources to use the Commission procedures in establishing a 
iL3_ir. market value for the Mental Health Trust.

- 11 -
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Bradley
4/10/90

Original sponsor(s): REP. MILLER. Boyer, Koponen

IN THE HOUSE BY THE HESS COMMITTEE

CS FOR HOUSE BILL NO. 548 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the reconstitution and adminis­

tration of the mental health trust."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.14.011(c) is repealed and reenacted to read:

(c) The fair market rental value of the land constituting the 

mental health trust corpus is equal to eight percent of the value of 

the land selected or patented to the state under sec. 202 of the 

Alaska Mental Health Enabling Act. At least every five years, com­

mencing with 1992, the value of the land selected or patented to the 

state under sec. 202 of the Alaska Mental Health Enabling Act, shall 

be redetermined as follows:

(1) the number of acres of land selected or patented to the 

state under sec. 202 of the Alaska Mental Health Enabling Act in each 

municipality that assesses land for property tax purposes shall be 

divided by the total number of acres of land selected or patented to 

the state under sec. 202 of the Alaska Mental Health Enabling Act that 

is located in municipalities that assess land for property tax pur­

poses; the result of this division is the "weighting factor";

(2) the weighting factor for each municipality that assess­

es land is multiplied by the average percentage change in assessed 

values for that municipality since that municipality's assessed values 

were used to revalue land selected or patented to the state under 

sec. 202 of the Alaska Mental Health Enabling Aft; the result is the 

"weighted value change" for that municipality;

-1- CSHB 548<HESS)
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(3) all of the weighted value changes must be added togeth­

er to arrive at the "revaluation factoi," expressed as a decimal;

(A) one plus the “evaluation factor must be multiplied by 

the previous total value of land selected or patented to the state 

under sec. 202 of the Alaska Mental Health Enabling Act to arrive at 

the redetermined value of land selected or patented to the state under 

sec. 202 of the Alaska Mental Health Enabling Act.

* Sec. 2. AS 37.14.011 is amended by adding a new subsection to read:

(d) The commissioner of natural resources shall calculate the

redetermined value of the trust under (c) of this section and provide 

the redetermined value to the commissioner of revenue and the board 

established under AS 47.30.661.

* Sec. 3. AS 38.05 is amended by adding a new section to read:

Sec. 38.05.801. RECONSTITUTION AND ADMINISTRATION OF MENTAL

HEALTH LAND TRUST. (a) The value of all land selected by or patented 

to the state under the Alaska Mental Health Enabling Act, as of

September 7, 1987, is $2,243,000,000.

(b) All land within legislative designations on the effective

date of this Act and all land made subject to legislative designations 

in the future constitute the corpus of the mental health land trust.

(c) On reconstitution of the trust under this section, land 

selected by cr patented to the state under sec. 202 of the Alaska 

Mental Health Enabling Act that is not within legislative designations 

is removed from trust status.

(d' The land within legislnt ’o designations that constitutes

the mental health land trust shall be administered for the legisla­

tively designated purposes. The trust shall be compensated for the 

use of the mental health trust land for the legislatively designated 

purposes under AS 37.14.011.

CSHR 548(HESS) -2-



<e> Before che state may remove land that is part of the menta; 

trust corpus from trust status, replacement land, equal i,

lld^and ‘I T 6 ^  rePlaCement' ShaU be <*»*8»«ted mental health

" « . to the trust corpus. Before replacement, the commis-

* oner shall Identify the land proposed as replacement land and recom-
- n d  the proposed repUcemenc to the escabiished ^  ^

• If the board approves the replacement, the commissioner will

transfer the land to the trust. If che board d
Che board does not approve the

Che l3nd proposed for removal remains in the trust 
Sec. 4. AS 38.05.800 is repealed.
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(907)376 2337

January 9, 1990

Tho Honorable Max Gruenberg 
Alaska House of Representatives 
Room 118, Capitol 
P.O. Box V
Juneau, Alaska 99811

Dear Representative Gruenberg:

School wasn't in session when the 1964 Great Alaska Earthquake 
struck. V might not be so lucky next time.

It is a fact that almost all Alaskans face a greater risk from 
earthquakes in our State than any other State in the Nation. It 
is also a fact that most of our children attend schools which 
have made minimal, if any, preparation for earthquakes.

There is good reason that we have fire safety mandated statewide 
in our schools, but I dare say that the majority of our school 
children are more apt to die or suffer injuries during an 
earthquake than they are from fire. Even schools located in 
areas of relatively low risk should train and prepare their 
children since most of them will either visit or live in parts of 
the State with a high earthquake risk.

California is a good example of a state that not only tries to 
learn from its disasters, but also tries to apply these lessons.
I would like to share with you the enclosed newspaper from the 
Bay Area Earthquake Planning Project (BAREPP), Cc-.ifornia Office 
of Emergency Services, regarding all aspects of earthquake school 
safety. Tho State laws mandating earthquake safety arc detailed 
on page eight.

The Alaska Division of Emergency Services (ADES> has statewide 
responsibility for earthquake preparedness, awareness, mitigation 
and recovery. ADES has one full-time earthquake planner and one 
of the priorities is school earthquake safety. I certainly hope 
that you will make statewide school earthquake safety one of your 
priorities.

Sincerely

rw

Ervin Paul Martin 
Director

EPM:MW:rc
Enclosure: as stated
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Disaster relief and preparedness 
(Work order 6-2243A)

Representative Max F. Gruenberg, Jr.

Jack Chenoweth /
Legislative Counsei^T/

Enclosed is a drait of a bill based on the materials pro­
vided. The draft, which reflects all of the substantive 
changes outlined in the accompanying materials, constitutes, 
I am sure, more than you expected but less than what ought 
to be incorporated into a comprehensive revision.

Section 1 of the bill, amending AS 14.07.020(a)(7), 
addresses the earthquake readiness requirement in schools.
As you may be able to tell from the extensive underlining 
and bracketing, this is a convoluted drafting effort 
intended to introduce the earthquake preparedness require­
ment in proposed AS 14.07.020(a)(7)(B). The lead for this 
subsection is "The department [of education] shall . . . "  
and, as a member of the State Board, if called upon to 
present this material before a committee I will have to 
declare the obvious conflict. But Tam and I are comfortable 
that I could otherwise assist on the preparation of this 
measure irrespective of this one section.

The change in bill section 2 is technical ("The governor 
shall call . . ." in place of the same directive made in the 
passive voice), but it should go into the draft for two rea­
sons. I think It wise to alert the legislature to what is 
required in current law by way of convening a special ses­
sion when a disaster emergency is declared. Additionally, 
in his proposed changes to AS 44.19.048 - 44.19.050 (relat­
ing to the Disaster Fund), Erv Martin has proposed a dif­
ferent approach to definition of "legislative authoriza­
tion." ine legislature needs to be comfortable in its 
understanding and appreciation of the role it may take (or 
assign to the Budget'and Audit Committee) in the event of a 
disaster declaration, and should settle on a conclusion with 
full awareness cf its options.

SUBJECT:

TO:

FROM:


