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A Review and Critique o? the Process of Valuation

Envis ioned mutuality of purpose: fair market value 
The reality of IMHTC dealing with a matter in litigation

s



THE L'MKING OF THE APPRAISAL PROCESS

• VALUE THEORY
• VALUATION THEORY
• APPRAISAL THEORY
• VALUE PREMISE



VALUE THEORY

 . 3 E g M g g B B B g l E B B B a m a B f f l B B a m m l ______________________________________________________________________________________________

• A. Answers why a particular property, or an interest therein, has worth
• B. Defines the sources and bases of an asset’s worth
• C. Currently recognized elements of an asset’s worth include:
• —Utility (both as the ability to satisfy needs and for practical use)
• —Scarcity (of supply)
• ---Demand
• —Ratio of exchange
• —Ability to transfer ownership



A. Valuation theory is the method of estimating, measuring and predicting a 
defined worth.
B. Valuation theory enables us to focus on the various methods that are used 
to arrive at a value estimate.
C. Valuation theory further allows and recognizes that there is a distinction 
between value and price that may be commanded in a market at a given point in 
time. This suggests the following:



C. Valuation theory further allows and recognizes that there is a 
distinction between value and price that may be commanded in a I
• market at a given point in time. This suggests the following: |

1. Value is a collection of elements that comprise worth, each of which must be 
def ined.
2. Price is an historical fact that may or may not coincide with an assets 
recognized worth at the same point in time.

a. Some examples of Price not being representative of Value are seen 
during periods of economic depression and recession and in liquidation sales.
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A. Appraisal theory is the logic format by which Value Theory is linked to 
Valuation Theory as it relates to a specific defined interest, i.e. any one of 
several estates subject to ownership in any given parcel of real property at i 
specific point in time.

1. Appraisal theory is the logical relationship between the Source of 
Value and its estimation.

B. It is perhaps the failure to recognize the theoretical underp' mings of this 
analysis that results in the inability to link different value concepts, such as 
sales comparison, income capitalization or cost approach, to an assets worth.

1. There is still a lingering perception that within the many land 
.estates that are the subject of valuation, that these approaches somehow 
constitute equivalent va je  measures. They do not.

VW!



VALUE PREMISE

A. DEFINITION OF VALUE PREMISE
B. EXAMPLES OF VALUE CHARACTER IST ICS
C. POSITIONING THE VALUE PREMISE
D. THE NATURE OF THE DEBATE

b b s e s  a B B g a p a a g n g a E B g a g a
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The emphasis of the appraisal logic placed on the charac te r is t ics  of 
v a lu e  as they relate to an identified estate, i.e. timber, mineral, surface
etc..

J



B. EXAMPLES OF VALUE CHARACTERISTICS j

1. Surface estate: Dependent on size, location and market activity may be 
valued by all three methods. Comparable sales would only be appropriate where 
such a market within a comparable context exists for the subject being valued.

a. Surface estates are unique in that demand must be created in place. 
Commodity estates (minerals, oil & gas, etc.) in theory can respond to demand 
anywhere within the global market place.

2. Large mineral estate: Typically by income approach
a. Large mineral estates have a very limited market of qualified 

deve lopers .
b. Larg mineral estates are usually developed via Joint Venture and 

leasing arrangen.ents, not outright purchase.
c. Large mineral estates are usually promoted into development by their 

owners.



C. POSITIONING THE VALUE PREMISE

Identifying the varying value premises and the different emphasis that can be 
placed on each value characteristic, leads to a valuation process that supports 
the appropriate posit ion ing of the value premise.

1. Here is where Highest and Best Use analysis focuses.

a. The considerations in such analysis generally are:
Is the use legally permissible?
Is the use currently feasible?
Is the use functionally compatible?
Is the use most profitable?

b. Current management practices are not a consideration in this
evaluation. It is assumed that a property shall be managed to its
highest and best use.

2. Highest and Best Use is not a fact to be found. It is a judgment decision on the 
part of the valuator.
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• The foregoing considerations applied to the IMHTC/DNR rendering of value for 
Mental Health Trust Lands shows that the debate is not one of Value or 
Valuation Theory, but where the parties asserted a different value premise for 
several estates under consideration that led to different appraisal 
methodologies being applied. The failure of DNR to accept the value 
characteristics of the mineral estate, as approved by the majority of the 
IMHTC, led to the most serious value diminution of the trust corpus.



The TRUST

• The Supreme Court stated there is a Trust.
• To have a Trust there must be a Corpus.
• There a p ^ a r s  to be no Statutory Authority to manage the Trust properly.
• Reserving: Ko provision for reserving for the depletion of non-renewable

resorces.
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Chapter 48 SLA 1987, The Legislature’s Settlement
Proposal

• Purpose: To reconstitute a mental health trust through identification of land in 
legislatively designated areas tnat is equal in value to the land selected by and 
patented to the state under section 202 of the Alaska Mental Health Enabling 
Act.
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The Opportunity for Legislative Action

Return to the Courts 
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tion o f p a r t ic u la r  reoo rta , item s , person s , o r  en te rp rises . (§ 5 ch 18 
SLA  1980 )

S e c . 3 7 .1 3 .2 0 5 . R e g u la t i o n s . T h e  b oa rd  m ay  adop t regu la tion s  
under th e  A dm in is tra t iv e  P ro cedu re  A c t  (A S  4 4 .6 2 )  to in te rp re t and  
im p lem en t th is  ch ap te r . (§ 12  ch  8 1  S L A  1 9 8 2 )

S e c . 3 7 .1 3 .2 1 0 . D e f in i t io n s . In  th is  c h a p te r
(1 ) "board ” m ean s th e  B o a rd  o f  T ru s te e s  o f  th e  A la s k a  P erm an en t 

Fund C o rp o ra tion ;
(2 ) "corporation" m ean s th e  A la s k a  P e rm an en t F und  C o rp o ra tion . 

(§ 5 ch 18 S L A  1 9 8 0 )

Chapter 14. Trust Funds.
Article1. M ental H ealth T rust Income A ccount [ i i  37.14.010 — 37.14.050)2. Public School T ru st Fund <{} 37.14.110 —  37.14.170)3. A lask a Children s T rust Fund ( »  37.14.200 —  37.14.270)

§ 3 7 .1 3 .2 0 5  P u b l ic  F i n a n c e  § 3 7 .1 4 .0 1 1

R e v is o r ’s n o te s . — Section 4, ch . 182, consideration as provided in 4 24 o f the S L A  1978 purported to add an article 2, act. How ever, the Board o f Regents di*np-entitled "U n iversity  Fund," to this chap- proved a ll m atters on A u gu st 17. 1978;ter. Section 27 of ch. 182 made th at article consequently, th at article 2 was inelTcc-effective on the date that the Board o f  Re- t jVe.gents voted to approve the m atters under
Article 1. Mental Health Trust Income Account,

Section11. M ental health (rust income account21. U tilixation o f the m ental health  trust income account
C r o s s  re fe r e n c e s . — For legislative pealed the former provisions of this arti-findings and purpose o f the A ct th a t en- c le . see I  I .  ch. 48, S L A  1987 in the Tern-acted A S  37.14.011 and 37.14.021 and re- pornry and Special A c u .
Sec. 37.14.010. Mental health fund established. IRcpealed. i  13 ch 

48 SLA 1987.]
S e c . 3 7 .1 4 .0 1 1 . M e n ta l  h e a l t h  t r u s t  in c o m e  a c c o u n t .  «a) The 

m enta l her.lth  tru s t in com e a ccou n t is e s tab lish ed  us a  s e p jr a t i  ac­
coun t in the genera l fund .

(b ) T h e  am oun t d e te rm in ed  un d e r tc) o f  th is  section  as the fa ir  
m arke t ren ta l o f  th e  lan d  con s t itu tin g  the  m en ta l h e a lth  tru s t co rpus
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.17. M 20 A l a s k a  S t a t u t e s 5 § 37.14.050

i \ 
I

- Ii j
thp earnings o f the trust and the commissioner o f revenue shall 

annua lly allocate that amount from  the general fund to the mental 
health trust income account.

(ct The fa ir market rental value o f the land constituting the mental 
health ‘ rust corpus is equal to eight percent o f the fa ir market value of 
tire land. Following the in itia l determ ination o f the fa ir market value 
of the land selected by and patented to the state under sec. 202 of the 
Maska Mental Health Enabling Act, the commissioner o f natural 
i . f s o u r c e s  shall redetermine the fa ir market value o f the land consti- 
" it in g  the mental health tru9t corpus at least every five years and 
provide the redetermined value to the commissioner o f revenue and 
me board established under AS 47.30.661. (§ 2 ch 48 SLA 1987)

C r o s s  r e fe r e n c e s . — For m ental ’ . .ilth  land trust. «eo A S  ."8 05.800; for a.n.-i:tonal pta.ntio ii and duties o f the :ai;iii.«ionu f n'M -nue until tho m ental
health  Innd trust har been reconstituted under A S  38 05 800, see 4 11, ch. 48. SLA 1987 in tho Tem porary and Special Acts

See. 37.bi.020. Mental Health Fund Advisory Board created. (Re- 
sealed. $ 13 ch -18 SLA 1987.J

aa.

See. 37.14.021. U tiliza tion  o f  the m enta l hea lth  tru s t income 
accoun t. Money in the mental health trust income account eatab- 
’ ’ ched in AS 37.14.011(a) shall firs t be appropriated by the legislature 
lo meet the necessary expenses o f the mental health program of the 
state. In making annual appropriations from the mental health trust 
••’ come account, the legislature sha ll consider the recommendations of 
lie A laska Mental Health Board established under AS 47.30.661. 
including recommendations regarding capital improvements. After 
•be necessary expenses o f the state's mental health program have 
••een lundeci. the legislature may make appropriations from the men- 
* il health trust income account fo r other public purposes. (§ 3 ch 48 
SLA !937 )

Sees 37 11.030 — 37.14.050. Powers and duties o f board; fund uti- 
litauon; contributions. (Repealed, $ 13 ch 48 SLa\ 1987.]

A rtic le  2. P u b lic  S ch oo l T ru s t Fund.
S e c tio n'K> I'u M ir «rhn. trust fund established ' ,n  Sen 1 .1 Fund Advisory Board’■cited’ ”  .M’f»  jt i  i duties of beard
‘■a  '••iltMtinri ,,f m t o m c

S e c tio n150. Contribution*160. D utic* o f the com m tuioncr of reve­nue170. Investment*

Sec. 37. 
is establish 
trust fund

(b) The i 
sists of

(1) tne b 
and

(2) sumr
(c) The i 

the fund in 
manner th 
and that * 
principal c 
pal shall b 
(§ 4 cii I f

E ffe c t  o f amendment tru st fund : "fund th* pu1
Sec. 37 

(a ) There 
Fund \d\ 
three ne r 
membi rsh

(b) '. he 
from the r 
tion but a 
law for ot

Sec. 37 
in AS 37

(1) U h  
sarv;
(2) n y 

incom< u,(3) (Ret § 33 eh ’
E ffe c t  ot am endrrent > J) , whicn re

§ 37 .14 .11 '
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1 ALASKA MENTAL HEALTH BOARD INTERIM REPORT
2 ON CHAPTER 48 REVISIONS (6.6.4)
3 Ja n u a ry  1990
4
5 INTRODUCTION
6
7 In 1987, when the Alaska State Legislature adopted revisions to Alaska law
8 which reconstituted the Mental Health Lands Trus t  and created the Alaska
9 Mental Heal th  Board, it  was with the hope that  these changes would resolve

1 0 the issues raised in the Weiss v. State lawsuit. All parties to the suit felt
1 1 tha t  a workable compromise was better  than the continuation of litigation.
1 2 and they expected tha t  the Legislative changes set forth in Chapter 48 would
1 3 form the basis of a settlement.
1 4
1 5 The plaintiffs in the Weiss suit expected th a t  these legislative changes
1 6 would ensure th a t  the monies set aside for the Alaska Mental Health Trust
1 7 would be used first and foremost to meet the needs of the mentally ill. They
1 8 contemplated th a t  these needs would be determined by the Alaska Mental
19 Heal th  Board  and  th a t  upon identif ication the Legislature would
2 0 appropriate funds to meet those needs. It was their expectation that only
21 after  the basic  needs of the t r u s t  beneficiaries were met would the
2 2 Legislature take advantage of the statutory provisions tha t  allowed excess
23 revenues from the trust  to be used for general expenses of the State.
24
2 5 The legislative changes have not worked. First,  the Green*1 decision
2 6  identified a group of beneficiaries not contemplated by the original Weiss
2 7 litigants. Not „nly were considerable questions raised about the proper way
2 8 to identify who beneficiaries of the Trus t  were, but  also considerable
2 9  confusion was created about the role of the Alaska Mental Health Board.
3 0 The Board has  been forced to function in two conflicting roles at once. As
3 1 the statutorily mandated body charged with responsibility to identify needs
3 2 nf Tnist  bonoficiarics, it has had to act as a neutral arbiter  of claims to the
3 3 Trust 's funds from all of the* beneficiaries, including those identified in the
34  Greene decision. At the same time, as the body charged with representing 
3 5 the mentally ill, the Board has been required to be an advocate on behalf of a
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1 specific population tha t  competes with other t rus t  beneficiaries for the
2 Mental Health Trust Funds.
3
4 Second, and  perhaps more important , there  has been insufficient
5 appropriation of Trust funds to meet the needs of the Trus t  beneficiaries.
6 Over the last three years, the Alaska Mental Health Board has identified
7 needs far in excess of those being pieaently met. Each year, the Board has
8 made modest recommendations, not sufficient even to meet identified
9 needs, bu t  a t  least  sufficient to begin to redress some of the severe 

1 0 shortcomings of Alaska's Mental Health Program. Even these minimal
1 1 recommendations have not been accepted. More money has been
1 2 transferred from the Mental Health Trust Lands income account into the
1 3 general fund than was spent on the entire Mental Health  Program. The
1 4 Weiss li tigants, have concluded -- reasonably in the estimate of most
1 5 members of the Alaska Mental Health Board -- that the reconstitution of
1 6 the Mental Health Trust has resulted in no real change in the way in which
1 7 Trust revenues are spent. An additional concern, which may become more
1 8 important  over the years, is that  the Department of Natural Resources
1 9 (DNR), which has a broad range of responsibilities for the management of
20  State lands, has  full authorization over the management of Mental Health
21 T rus t  lands as well. There is no agency or group with a part icular
2 2 mandate to represent the beneficiaries of the Trust who can review the
23  management  decisions of the DNR to make sure that ,  over the years,
24  management decisions which are a based solely on the best interests of the
2 5 Trust are made and that  the value of trust lands are not eroded over time.
2 6
2 7 The Alaska Mental Health Board, has recognized the serious nature of
2 8 these problems for some time. Beginning in July of 1988 the Board
2 9 facilitated a series of meetings with affected groups to discuss the proper
3 0 way to define the beneficiaries of the Trust. After this Greene group issued
3 1 its report  the Board adopted "A Policy Report Pert inent to the Greene
3 2 Decision ', a report discussing the ., ’.plications of the Greene decision. In
3 3 Apnl of this year, the Board passed a resolution calling for public hearings
34  to examine the role of the Board in light of the Greene decision. The Board
3 5 delegated to its Legislative Committee the task of gathering information
3 6 tha t  might lead to proposed changes to Chapter  *18. The Committee has

Page 2
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c c

held public hearings and devoted two work sessions to the subject. The 
purpose of this  report is to outline the conclusions and recommendations of 
the committee.

BACKGROUND

None of these issues is new. The Legislature reviewed the proper role of a 
mental  hea l th  board and  the proper mechanism for funding programs 
from the T rus t  in-depth in 1986 when originally a t tempting  to reach a 
sett lement of the Weiss litigation. \ t  that  time, the Joint Special Committee 
on Mental Health  Trust  Land suggested three possible alternatives. The 
first a l ternat ive was a "secured revenue stream". Under  this proposal, 
eight percent of all S tate  unrestricted general fund revenues would be 
dedicated to the mental health program, secured by a pledge of State assets 
which could be executed upon in the event tha t  the Legislature failed to 
appropriate sufficient funds to meet the necessary expenses of the mental 
health  program.1

The second alternative was reconstitution of the Mental Health Land Trust 
and the creation of a Mental Health Trust  Corporation which would be 
responsible for managing the assets of the Trust. The unencumbered Trust 
land would be re-transferred, and a cash settlement of lands encumbered 
or patented would be made. This alternative was less desirable, because of 
the difficulty and expense inherent  in identifying, transferring, and then 
subsequently managing the Trust  lands.

Finally, the Legislature recognized the alternative of permitt ing the court- 
ordered reconstitution of the Trust  to take place under co .rt supervision.

In supporting the secured income stream alternative, the Joint  Committee 
recognized the inherent difficulty with tha t  solution. There was no way to 
guarantee  th a t  the Legislature would necessarily appropriate sufficient 
funds each year to meet the needs of the Mental Health program.

1 See report to the Legislature o f the Joint Special Committee on Mental Health 
Trust Land, January , J9S7. pg. N . this was the preferred alternative

Page 3
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2  "Earm arking" T rust land income in the general fund and
3  appropriating an amount equal to the income is permissible,
4  but it does not insure that income will go toward funding
5 mental health programs. Since one Legislature cannot bind
6  future Legislatures, enactment o f a law stating that income
t will be spent on mental health programs is subject to the will
8  o f each Legislature and dependent on annual appropriation
9  o f funds.^

1 C
1 1
1 2 The Joint  Committee recommended a Statement of Legislative Intent as a
1 3 means of guiding future legislatures as to the appropriate levels of funding.
1 4
1 5 At the same time, the joint Committee recognized tha t  present funding
1 6 levels were inadequate.
1 7
1 8  State appropriations for mental health programs have grown
1 9  from slightly less than S I .2 m illion in 1959 to s ightly more
2 0  than $23.4 m illion in 1986. However, when an in flation
2  1 factor is applied, actual State spending on mental health has
2  2  declined over the last few years.
2 3
2 4  The d ra ft Mental Health P lan , released in August 1986,
2  5  estimates the cost o f developing a comprehensive mental
2  6  health system at $106.9 m illion in annual operating costs,
2 7  an increase over FY 87 ope ra ting  expend itu res o f
2  8  approximately $82.1 m illion . I t  also identifies a need for
2  9  $102.1 million in one-time capital costs.
3 0
3 1
3 2
3  3  [ I]n th*1 Committee’s view, the d ra l l  c learly demonstrates
3  4  that Alaska's current level o f mental health funding is

1

Id . pg8-9
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1 insufficient to serve oar mentally ill population. It should be
2  noted that the A laska Alliance for the Menta lly  111 has
3 testified that the draft falls short of the goals o f an adequate
4  p rog ram .
5
6  The Committee's view is supported by testimony received
7  from the National Conference o f State Legislatures (NCSL).
8  T h e ir  review of Alaska's menta l health program led to
9  several recommendations, primari ly  that our programs be

1 0  expanded.^
1 1
1 2

1 3 The In te r im  M ental  Health  T rus t  Commission reached a s imilar
1 4 conclusion, ultimately suggesting that  a revenue-stream option be adopted
1 5 by the Legislature.4 The Interim Mental Health  Trust  Commission also
1 6 recognized the necessity of binding the Legislature in a constitutionally
1 7 accepted m anner  so that  future legislatures would be required to use the
1 8 revenues generated to meet the needs of the mental health program:
1 9
2 0  Furthermore , the enabling legislation should be very clear
2 1  tha t the Legislature intends to fu l ly  fund an adequate
2 2  mental health program in perpetuity. To satisfy the court-
2 3  ordered reconstitution, such an arrangement would have to
2  4  include collateral an identifiable, quantifiable entity -
2 5  which could be redeemed by the Trust in the event that the
2 6  promised revenue stream fa i led to materia lize or was
2 7  somehow diverted. . . . While fa lling short o f binding the
2 8  hands o f future legislatures, such a surety bond would make
2 9  them always cognizant o f the revenue stream legislation's
3 0  o rig ina l intent.5
3 1
3 2 These recommendations were tho genesis of tho orescnt Chapter 48.

Id .  a t  pg . 19-21
Report to th e  Legislature fry the Interim Mental. Health Trust 
February 1987, at pg  199 

id  a t  p g ., 19-21.
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2 As enacted, Chapter  48 did not include any provisions for enforcement.
3 Over the las t  three funding cycles, funding for the mental health program
4 has continued to be inadequate. In FY88, the Alaska Mental Health Board,
5 recognizing the need for a phasing in of increased funding for mental
6 health programs, recommended increased program funding of $15,322,400
7 over the Governor's proposed operating budget. Despite the fact that even
8 this recommendation was far below the minimum necessary to fund an
9 adequate program for the State and meet the goals of the Comprehensive

1 0 Mental Health  Plan, only $8,868,900 in additional operating funds was
1 1 appropriated. Similarly, FY89 recommendations of the Alaska Mental
1 2 Health Board were $15,791,S00 in additional operating funds over the prior
1 3 year's base budget. Only $5,026,000 more than the base, was appropriated
1 4 while $47,072,733.93 was transferred from the Mental Health Trust income
1 5 account into the general fund.6 The result has been tha t  mental health
1 6 services throughout the state have failed to keep pace with rising demand.
1 7 Similarly, the Board's recommendations to meet long standing capital
1 8 improvement requirements have been rejected. The needs identified in the
1 9 State Comprehensive Mental Health Plan are being funded at a fraction of
2 0 the amount necessary to meet the Plan's goals.
21

2 2 In 1978, when the Legislature re-designated Trust  lands as general grant
2 3 lands, the Legislature failed to ever make the necessary ippropriations to
2 4 compensate for the loss, and the Mental Health Trust  was never funded.
2 5 This was the reason for the Weiss suit in the first place. It is the perception
2 6 of many members of the Alaska Mental Health Board, as well as of the
2 7  Weiss litigants, th a t  a variation of this situation continues to exist under
2 8 the Chapter  48 revisions. Mental Health Trust  funds are used for general
29  fund purposes with little regard to the requirement that  the Mental Health
3 0  Trus t  account be spent first to meet the needs of the mental health
31 program.
3 2
33

1

Letter from  M ilt Barker, Department o f Recenue. December I. 1989
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2 PROPOSED RESOLUTIONS
3
4 The AMHB, IMHTC, relevant advocacy groups, and lit igants  generally
5 agree that  changes to the present structure must be made. The Legislative
6 Committee has received a broad spectrum of recommendations. These
7 range from recommendations tha t  nothing be done or tha t  the status of the
3 Alaska Mental Health Board be diminished, to proposals tha t  the entire
9 way in which the State approaches funding and operation of mental health

1 0 programs be modified. Some examples of proposed ways of resolving the
1 1 conflicts raised by the present Chapter  48 follow.
1 2
1 3 PROPOSAL A Status mm with a Re-definition of the Alaska Mental
1 4 Health Board's Responsibilities
1 5
1 6 The Legislative Committee received several suggestions to the effect that
1 7 little change should be made to the present system. In response to our
1 8 request for information, the Department of Natural Resources indicated
19 that:
20 
21 22
23
24
25
2 6
2 7
28
29  Under this approach, there would be no changes to the present procedure 
3 0 for determining how Trust revenues are spent. The provisions of Chapter
3 1 48 requiring tha t  eight percent of the land value be place in the Mental
3 2 Health T rus t  income account would remain in effect and the Legislature
3 3 would continue to appropriate on the basis of its perception of the needs of

Letter, Rod Suope. Commissioner Designate to the Interim Mental Health Trust Commission, to .\elson G. Page. September 6. 19S9.

1

The  on ly change the Commiss ion ant icipates at th is point is 
a p roposa l  to a l t e r  the f ive-year re app ra i sa l  r equ i rement .  
W e  have indicated suppo rt  fo r  an indexing system which 
would au tomat ica l ly  ad just  the va lue o f  the t rust  lands .  As 
ye t ,  h oweve r ,  the re  has been no un i f o rm  ag r e em en t  
conce rn ing the ad justment methodology. '
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1 the mental health  program of the State, with unexpended revenue going to
2 the general fund.
3
4 The Division of Mental Health and Developmental Disabilities also prefers a
5 limited approach.
6
7  I would l ike to have  the present ly constituted Menta l  Hea l th
8  B oa rd  able to give its en t i re  at ten t ion  and ef fo r t  to the
9  h o s p i t a l  a nd  c om m u n i t y  m e n t a l  h e a l t h  s e r v i c e s

1 0 admin istered by the Division.
1 1

1 2  The  Governor  s Counci l  fo r  the Handicapped and Gi fted,  the
1 3  O ld e r  Alaskans'  Commiss ion ,  and the SOADA  Boa rd  are
1 4  a l r e a d y  s e r v i n g  p l a nn ing ,  a d v i s o r y ,  e v a l u a i  e and
1 5  advocacy func t i ons  fo r  the o t h e r  Men t a l  Hea l th  T r u s t
1 6  benef iciar ies,  and there is no other board  to provide these
1 ( f u n c t i o n s  f o r  th e  'm e n t a l l y  i l l  who may  r e q u i r e
1 8  ho sp i t a l i z a t i o n ' no r  f o r  the o the r recip ients o f  t r ad i t i ona l
1 9 men ta l  hea l th  services.^
20
21
2 2 Thus,  the  Mental  Health  Board would be divested of its presen t
23 responsibili ty for oversight and budget recommendations regarding all
24  t ru s t  beneficiaries. Although this would eliminate the confusion which
2 5 has resulted from the Greene decision, relieving the Board from its dual,
2 6 and often conflicting role of being an advocate for one group while being an
27  umbrella organization representing all groups, it would leave no entity
28  with responsibility for t rus t  oversight and would tend to perpetuate  a
29 fragmented and uncoordinated approach to the delivery of mental health
30 services.
31
3 2 In the Committee’s view, limited modifications to the Alaska Mental
33 Health Board's role and structure do not change the problems with the

Letter, Todd R. Risley, Director. Division o f Mental Health and Developmental 
Disabilities, to Nelson G. Pc,i;e. October 16, 1989.
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1 present system. Rather than strengthening the level of commitment the
2 Legislature m us t  make to using Mental Health  Trus t  funds for mental
3 health programs, this approach would decrease what, in the view of many,
4 is an a lready inadequate incentive on the part  of the Legislature to spend
5 Trust  funds appropriately. At present, despite the conflicting nature of its
6 role, the  Alaska Mental Health Board does serve as a guardian and
7 watchdog over the Trust  and the uses for which Trust revenues are spent.
8 There is no other group which has either the legislative mandate or the
9 responsibility to act as an umbrella speaking on behalf of all beneficiaries of

1 0 the Trust.  Although a re-definition of the Alaska Mental Health Board's
1 1 responsibilities would end imbiguity in the Board's role, it would also 
1 2 end the Board's ability to protect and defend the Trust leaving nothing in its
1 3 place. For  these reasons, it is the view of the Committee th a t  an
1 4 independent board of trustees whose responsibility is to the Trust, and not
1 5 jus t  to the individual constituent groups, must  exist. The Committee has
1 6 been s truck by the unanimous nature of the consensus among all affected
1 7 groups on th a t  principle, even if the details remain to be worked out.
1 8

1 9 PROPOSALB Creation of a Separate Trustee
2 0  Without Operating Authority
21

2 2  A mo j  extensive modification of Chapter 48 would be to create a separate
2 3 board of trustees with responsibility for the Trust. Such a separate board of
2 4  trustees would not have responsibility for advocacy on behalf of any one
2 5 group of beneficiaries to the Trust. At a minimum, the Board would be
2 6 given responsibility for oversight of the way in which the Department of
2 7  N atura l  Resources manages Trus t  land, would have responsibility for
2 8 ensuring t h a t  the value of the Trust lands was maintained over time, and
2 9 would have responsibility for defining who are the beneficiaries of the Trust
3 0 and w ha t  services can properly be funded from the Trust. The Alaska
3 1 Mental H ea l th  Board would remain the advisory and planning board
3 2 advocating on behalf  of the "traditional" mental health programs, similar
33  to the Governor 's  Council for the Handicapped and Gifted, the Older
3 4 Alaskans' Commission, and the Advisory Board on Alcoholism and Drug
3 5 Abuse. At the same time, however, the independent Trustee Board would
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1 take over the responsibility for protecting and advocating on behalf of the
2 Trust  itself.
3
4 Although the exact scope and nature of the independent Board of Trustees
5 remains to be determined, a t  a minimum, the Board would be a separate
6 entity with separate  legal status akin to the Alaska Power Authority, the
7 Alaska Public Utilities Commission, or the Perm anen t  Fund Board. As
3 such, it  would have the capacity to sue and be sued and to hire its own
9 counsel to provide independent legal representation. At a minimum, the

1 0 Board of Trustees would be charged with the responsibility to :
1 1
12  1. Oversee and approve land management decisions of the
1 3 Department  of Natural  Resources, as they affect the Mental
1 4 Heal th  Trus t  lands, and to negotiate with the State when it
1 5 became necessary to revalue State  land. Under the present
1 6 Chapter 48, such re-valuation is to take place every five years;
1 7
18  2. Inves t  and  oversee any designated funds, such as funds
1 9 appropriated for capital improvements;
20
21 3. Determine annually the extent to which the needs of the
2 2  beneficiaries of the Mental Health Trust  have been met, based
23  on the goals and objectives of the Alaska State Comprehensive
2 4  Mental Health Plan, and to certify annually the extent to which
2 5 the needs have been met or not met;
2 6
2 7  4. To review and approve expenditures from the Trust  to ensure
2 8 tha t  the expenditures are properly charged to the Trust.
29
3 0 This independent Board of Trustees would have the power to promulgate
3 1 regulations to implement its authority, the power to hire and fire its
3 2 employees, and  the power to set employees salaries, as a necessary element
3 3 of its independence.
3 4
3 5 Under this proposal, the language of Chapter  48 would be amended to
3 6 prohibit the expenditure of funds held in the Mental Health Trust revenue
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1 account without either (1) approval of the Board of Trustees, or (2) in the
2 event tha t  the Board of Trustees does not approve, a specific finding from
3 the Legislature th a t  the expenditure is necessary and appropriate to meet
4 the needs of the Mental Health program of the State of Alaska. In addition.
5 Chapter  48 would be amended to provide th a t  no reappropriation to the
6 general  fund from the Mental Health Trust  revenue account could take
7 place unless (1) the trustees had certified that the necessary expenses of the
8 Health program had been met for the previous year, or (2) in the event tha t
9 the trustees did not so certify, the Legislature had made a specific finding to

1 0 that  effect.
1 1

1 2 For this s tructure  to work, the members of the Board of Trustees would
1 3 have to act with a clear fiduciary responsibility for the Mental Heaith Trust
1 4 and the beneficiaries of tha t  Trust. It would be essential tha t  members of
1 5 the Board of Trustees consist of individuals who could fairly, impartially
1 6 and knowledgeably review and evaluate the needs of the Trust  and of the
1 7 beneficiaries of the Trust. Ideally, this Board of Tiustees would take over
1 8 the present responsibility of the Alaska Mental Health Board to ensure that
1 9 the plans of the various entities and agencies responsible for the mental
20  health program are integrated and comprehensive.
21

2 2 PROPOSAL C Separate Trust with Operating Authority
23
24 Most proposals for modification of Chapter 48, however expansile, do not
2 5 change the underlying way in which mental health services are provided in
26  the State of Alaska. The services are delivered through the Department of
27  Health  and  Social Services and  funding levels are determined by the
28  legislative process. Recent actions in other parts of the United States have
29 focused a t ten t ion  upon the feasibility of creating a public authority or
3 0 corporations into which the assets or income of the Alaska Mental Health
3 1 Trust  would be transferred. This public authority would be empowered and
3 2 authorized to do those things set fortn in Proposal B. In addition it would
33 act as on operating authority, providing mcnta health services for the State
34 of Alaska. The general outlines of the program and the goals of the
3 5 program would be set by the Legislature, and additional funding, as
36  necessary,  would be available through appropr ia t ions  through the
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1 Legisla ture or, in the case of capital expenditures, through a bonding
2 power given to the public authority. The primary responsibility for the
3 paym ent  for and delivery of mental health sendees would be with this
4 "Mental Health Authority’.
5
6 Similar broad and sweeping changes to the method for delivering mental
7 hea l th  services have been enacted in the s ta tes  of Washington and
8 Wisconsin. In those states, the legislature contracts through a separate
9 authori ty  with regional mental health entities to provide mental health

1 0 services on a local level. The overriding advantage of this system is that  it
1 1 provides incentives for greater local responsiveness to n et  individual
I 2 needs and creates a system which de-emphasizes institutionalization and
1 3 in which dollars more closely follow patient needs.
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REC QMMENP ATTQNS2

3
4 It has  become obvious to the Legislative Committee that  additional work
5 needs to be done. There is a clear consensus tha t  Chapter  48 needs to be
6 amended, and tha t  the Amendments need to includ '  the creation of an
7 independent Board of Trustees  which can, a t  a minimum oversee the
8 actions of the  S ta te  in funding and administering the Mental Health
9 program and the Mental Health Trust  lands. It is important to remember

1 0 tha t  the Weiss lawsuit is still pending. Unless and until the Wpjgg litigants
1 1 are satisfied th a t  a reasonable structure has been created, there is always
1 2 the possibility tha t  a court-ordered restructur ing of the Trust  will be
1 3 required, which ail parties presently still agree is an undesirable outcome.
1 4

1 5 Realistically, it  is unlikely that  the necessary study and review of these
1 6 issues can be completed in time for any action to be taken by this legislative
1 7 session. The Legislative Committee recommends, therefore, that  work be
1 8 done with an  eye toward creating well thought-out and comprehensive
1 9 changes dur ing  the 1990/91 legislative session. In the meantime, the
20  Board, the Legislature, and the Executive Branch, should work toward
21 reaching a consensus on the necessary changes.  Specifically, the
2 2  Committee recommends the following:
23
2 4 X  Approve the i t o tn m e n i l a t i o n s  of th e  Interim Mental Health Trust
2 5 L ands  Commission.
2 6
27  The Legislative Committee is not prepared to recommend changing some
2 8 basic aspects of Chapter 48. Specifically, the dedicated revenue s tream ’
29  approach to funding has much to recommend it. The al ternative, a re-
3 0 transferring of Mental Health Trust lands to create a trust corpus, has the
3 1 same problems and difficulties as always: it will be difficult to do. very
3 2  expensive, and  may result in a situation in which Mental Health Trust
3 3 dollars go to managing the Trust lands, and not toward bonefitting the
3 4 beneficiaries of the Trust. >ftcr 2-1/2 years of study and deliberation, the
3 5 In te r im  M enta l  Heal th  T rus t  Lands Commission has issued its
36  recommendations regarding the value of Mental Health T rus t  lands.
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1 These important  recommendations are the result  of careful analysis and
2 reasoned decision-making. They are essential to making the "dedicated
3 revenue s tream" approach successful. At a minimum the Legislature
4 should act this session to adopt procedures approved November 7,1989 by the
5 IMHTC. T hus ,  the Committee's f irst recommendation is th a t  the
6 Legislature should resolve the long-standing issue of Mental Health Trust
7 lands  v a lu a t io n  by accepting the  p rocedures  adopted  by the
8 recommendation of the Interim Mental Health Trus t  Commission during
9 this legislative session.

10
1 1 B. E R E P A R E  C O M P R E H E N S I V E  PR O PO SALS F O R  TUI- 1991
1 2 I.FdTST -ATTVF! SFSSTOV

13
1 4 The Committee recommends tha t  no specific changes in Chapter 48 be
1 5 made dur ing  th is  legislative session so th a t  a more comprehensive
1 6 approach to an overhaul of Chapter 48 and of the Alaska Mental Health
1 7 program can be undertaken during the following legislative session. The
1 8 changes outlined in this report provide only a summary of possible options
1 9 and do not purport  to be a comprehensive view of the -possible ways in which
20 a separate  Board of Trustees could function. Alaska is not the only state
21 that  has been faced with these issues over the las t  few years. There is a
2 2  wealth of information and knowledge which can and should be evaluated
23 for precedent to determine the best way to s tructure mental health services
24 delivery for the State of Alaska. The Legislative Committee recommends,
2 5 therefore, th a t  the Legislature appropriate suilicicnt funds for the purpose
26  of conducting a study which will lead to comprehensive recommendations
27 for enactment of egislation during the 1990/91 session.
2 8

2 9  C . AL’G  M E  N T  T H E  BOARD'S COMMITTEE STltlTTrHK ON A N  INTERIM
30  BASIS
31
32 Finally, the Legislative Committee recognizes tha t  if no changes are made
3 3 to Chapter  48 and to the structure of the Alaska Mental Health Board at the
34 present time, the built-in conflict between the Alaska Mental Health
35  Board’s role as an advocate for the traditional Mental Health program and
36 its role as a  neutral arbiter  of claims to the T rus t ’s funds will continue, at
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1 least on an  interim basis. The Legislative Committee wishes to emphasize
2 its belief tha t  the Alaska Mental Health Board, on the whole, has done an
3 excellent job of a t tem pt ing  to juggle these conflicting responsibilities.
4 However, those beneficiaries of the Trust who are not presently required by
5 statute to be represented on the Alaska Mental Health Board must be made
6 to feel tha t  their  interests  are being given full and fair consideration by the
7 Board when it  acts in its capacity as planning and oversight body for the
8 Mental Health  Trus t  as a  whole. This issue was recognized by Governor
9 Cowper in a  let ter which he sent to the Board February 17, 1989, in which he

1 0 requested th a t  the Board itself make recommendations as to any changes
1 1 tha t  should be implemented in its membership and structure.1 2
1 3 The Legislative Committee believes that, for the time being, no formal
1 4 changes need to be made to the structure and membership of the Board.
1 5 Instead, in order to ensure tha t  the .nterests of all of the beneficiaries are
1 6 represented on an interim basis, and. as importantly, in order to ensure
1 7 th a t  these beneficiar ies  perceive tha t  their  in teres ts  are adequately
1 8 represented, the Legislative Committee recommends th a t  the Board take
1 9 the step of augmenting its Committee structure by adding to each of its
2 0  committees voting members from one or more of the affected beneficiary
21 groups. This  augmenta t ion would be on an  interim basis until final
2 2 recommendations can be made as to changes in the Board's structure and
2 3 in Chapter 48. This recommendation can be implemented by the Board
2 4  itself, and does not require any legislative changes. The Board has already
2 5 had experience with this arrangement. Its Budget Committee has been an
2 6 augmented committee for the last year, and the Legislative Committee itself
2 7 welcomed and bencfitted substantially from the participation of several
2 8 interested parties . Thus,  the Legislative Committee recommends Board
2 9 Committees be expanded by the Executive Committee in accordance with
3 0 established Board procedures to provide reasonable representation of
31 beneficiary groups. The Committee fu r the r  recommends th a t  the
3 2 committee expansions include coordination with the three affected boards 
3 3 and coalition attorneys representing plaintifTs in the litigation.
3 4
3 5
3 6
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1 CONCLUSION
2
3 The challenge that  is faced by the Board, the State, and the Weiss litigants
4 is to find a way to make a permanent, binding commitment that  adequate
5 funding for the State's mental health  program will be provided in the
6 future.  I t  is disheartening tha t  the problems which led to the present
7 dissatisfaction with Chapter  48 as a proposed resolution to the Weiss
8 litigation are in many respects the same problems which existed and led to
9 the W e is s  lawsuit in the first place. Without a commitment to an

1 0 enforceable and workable a rrangem ent  for funding the mental health
1 1 programs, the Weiss litigants have no incentive to abandon their original
1 2 demand tha t  the Trust  be reconstituted in its entirety. The State has a t  the
1 3 present time an opportunity to look carefully a t  the way in which mental
1 4 health services should be funded and delivered in the State of Alaska. The
1 5 Legislative Committee recommends that  steps be taken so that  the mental
1 6 hea l th  program and the Mental Health T rus t  can be s tructured  in a
1 7 m anner  th a t  is forward looking and takes into consideration the needs of
1 8 the State  of Alaska over the next several decades.
1 9 Interim Report 6.G.4
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D a v i d  T. W a l k e r

A t t o r n e y  a t  I - a w  
M e n d e n h a l l  B u i l d i n g  

: ) i 2ci F o u h t h  S t h e e t ,  S u i t e  B  
• J u n e a u ,  A l a s k a  u u i j o i

' 1 ( 071 " I K 3 - : i r . M 7

J a nua ry 23, 1990HAND D E LIV E R E D
S e n a t o r  J a c k  C o g h i l l  
S enate
Capitol Building, R o o m  30 
P. O. Box V
Juneau, A l a s k a  99811

R e : Mental H e a l t h  T rust Land S e t t l e m e n t

Dear S e n a t o r  Coghill:

I h a v e  e n c l o s e d  a c o p y  of J im G o t t s t e i n ' s  J a n u a r y  19, 1990 legal 
m e m o r a n d u m  a d d r e s s i n g  the status of the m e n t a l  health trust lands 
l itigation s e t t l e m e n t  u nder Chapter 48 (48 S L A  1987).

It r e mains J i m ' s  and my fervent h o p e  that the conseq uences 
d e s c r i b e d  in the m e m o r a n d u m  can be a voided. The Plaint iffs have 
followed and s u p p o r t e d  the l e g i s l a t i v e  solut ion and p r o p o s e d  
s e t t l e m e n t  p r o v i d e d  by Chapte r 48. C h a p t e r  48 requires the 
C o m m i s s i o n e r  of t he D e p a r t m e n t  of N a t u r a l  R e s o urces  to d e t e rmi ne the 
v alue of the t r u s t  under the p r o c e d u r e s  approved by the Interim 
Mental H e a l t h  T r u s t  Commission. T h e  C o m m i s s i o n  has establ i s h e d  the 
p r o c e d u r e s  to be followed by the C o m m i s s i o n e r  in valuing the trust. 
Now the v aluatio n, and necessarily the settlement, is in the hands of 
the C o m missioner . U n l e s s  the C o m m i s s i o n e r  follows the v a l u a t i o n  
p r o c e d u r e s  e s t a b l i s h e d  by tne Interim M e n t a l  Health Trust C o m m i s s i o n  
the b e n e f i c i a r i e s  will have no real c h o i c e  but to pursue the remedies 
d i s c u s s e d  in the m e m o r a n d u m  to protect t h e i r  interests and the trust. 
I will be h a p p y  to meet w i t h  you at any t i m e  to discu ss this matter. 
I will c o n t a c t  y o u  following the J a n u a r y  24, 1990 meeting of the
Interim M ental H e a l t h  T r u s t  Commis s i o n  to p r ovide  an update on the 
status.

D T W :ndp

V e r v ^ t r u 1y v o u r s ,

f k . i i l
[&#1 cP t . t a l k e r  
Counsel for tho Class

Enclosure



G e l a t i n s  t o  t h e  A l a s k a  M e n t a l  H e a l t h  T r u a t ;  a nd  s r o v . d l n ^  
f o r  i n  e f f e c t i v e  d a t e .

BE IT ENACTED BY THE LEGISLATURE O f THE STATE OF ALASKA:

THE ACT FOLLOWS ON PACE 1 .  L I NE  t

A CES '.IN EO  HATEAIAl I'O ICA TES T£.xt THAT IS  B E I* *  ADOED TO 
- • «  U C  »AAC«£TfC •VTEA1AL in  CAPITAL lETTEAS I'CJCATES 
: £ L t r i l P . S  '3CH  !*•£ LAW; COHPLETCLT NTH t e x t  OB naTEA IA l 
•EPLA lEO  J fO  A l-iNACTEO IS  IOOVTIF IEO  IN  TV£ INTAOCuCTOBV 
- I M  y  EACH B IL L  SECTICN.

' p p r o v v d  D» t n *  C o v e r n o r  d u n*  4 I ’TB? 
i t t l a i  E f f e c t , . *  o a t *  s * t t t o n »  ' - 1 0  t i t *  « ( f * c t  d u l y  : .T»T r*H*md*r i t  A t !  - . * > • •  * f f e e t  S « p t * a » « r  t .  .T»T
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Ai l  ACT
d e l a t i n g  t o  t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t i  
a n d  p r o v i d i n g  f o r  a n ' f f e c t l v e  d a t e .

I i •  S e c t i o n  1 .  F I ND INGS AND PURPOSE ,  ( a )  The  l e g i s l a t u r e  f i n d s

( 1 )  t h e  U n i t e d  S t a t e s  C o n g r e s s  p a s s e d  t h e  A l a s k a  M e n t a l  H e a l t h  
Enabling A c t  o f  1 9 5 b .  P I ,  " o .  S l - 8 3 0 ,  7 0  S c a t .  7 0 9 ,  " T o  c o n f e r  u p o n  A l a s k a  
autononv n  t h e  f i e l d  o f - e n t a !  n e a l t h ,  t r a n s f e r  f r o o  t h e  F e d e r a l  G o v e r n *  
»ent to  t h e  T e r r i t o r y  t h e  f ' s c a l  a n d  f u n c t i o n a l  r e s o c n s t b l l l t v  f o r  ehe  
h o ip l t a l l e s t  t o n  o f  c re rs lt fed  r e n t a l  p a t i e n t s ,  a n d  f o r  o t h e r  o u r p o s e s s ' ’

C l  . r .  t e c .  1 *  o f  ' ~e A l a s k a  “ e n t a l  H c e l t 1- r n a b l l p g  A cc ,  t h e  
Congress g r a n t e d  t h e  t e r r i t o r y  t h e  r i g h t  t a  s e l e c t  up  t o  ’ , 0 0 0 , 0 0 0  a c r e s  o f  
federal l a n d  t o  s e r v e  i s  ■ s o u r c e  o f  f u n d s  * o  s u p p o r t  t h e  t e r r i t o r y  t 
cental h e a l t h  p r e g r a - s i

O )  ; n  s u b s e c t i o n  1 0 2 ( e ) ,  t h e  C o n g r e s s  s p e c i f i c a l l y  p r o v i d e d
tbac  t h e  l a n d  s o  g r a n t e d ,  a s  v e i l  a s  i n v  m e c r e  f r o o  t h e  l a n d  a n d  p r o c e e d s111
f r o o  d i s p o s i t i o n s  o f  t h e  l a n d ,  w e r e  s o  b e  a d a i n i a t s r e d  a s  " a  p u t l i c  t r u s t  IM
ead such r r  f e e d s  a n a  i n c o p e  s h s i l  f i r s t  b e  a p p l . c d  t o  - t a t  t h e  " e c e a s a r v
e xpens es  o f  f k s  r e n t a l  h e a l t h  p r o g r a a  o f  A l a a k a , "  t h a t  " f u c h  l a n d s ,  i r c o o e ,
end p r o c e e d s  s h a l l  b e  n a n a e e d  and  u t l l l r e d  i n  s uc h  t a n n e r  as  t h e  l e f t s  l a *I *a
h i t s  o f  A l a s k a  p a y  p r o v i d e . "  t h * t  t h e  l a n d  p a y  t e  s a i d ,  . c a s e d .  * o r t g s c e d ,I >*•
t s chaneed  r s h e r v i s *  : i ; ; c s e d  : t

E J a i k a  p a v  p r o v i d e ,  i n  ' ' r d e r  ' ?  o p t u n  t u n d s  - i  t fci r  p r o p e r f  1 0  be ; i  
e » a t e d .  e a p e n d e d  o r  v i e d  by  t h e  T » r r l t o r v  o f  A l a t a i .  ’ m a  t h a t  t h e  A l a s k  

M J e g l s l s t u r e  r u s t  e s e r c i s #  t k i s  s r s a d  a u t h o r i t y  ’ . r  a t a n n e r  c c p p a t l b ’-e  v l t  
^  CSHB 9 2 i F l n )  a:

u r n  - a r . n e r  a s  t h e  . e g i s l a t u r e  o!
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C h a p t e r  i 8

c h i  c o n d i t i o n *  m d  r e q u l r e a a n e a  I s p o a a d  b y  c h i *  A c c i "
{<•) I n  r e q u i r i n g  c h * . Che p r o c e e d *  a n d  l n e o n *  s c  c h*  1 . 0 0 0 , C00> 

■ere t e n d  g r a n t  " f i n e  b *  A p p l i e d  c o  s e a t  che n e e e e s e r y  e x p e n # * *  o f  cht 
a e n c a i  h e i l c h  p r o g r i a  o f  A l * * k * , "  1 c  t *  che  I n c e n c  o f  che  C o n g i e * *  chic 
* d d l c l o n « l  p u b l i c  f u n d *  be  a p p r o p r i a t e d  b y  Ch* l e g l * l * c u r e  co eupp' . eoent  
c he  p r o c e e d *  * n d  I n e o s *  f r o o  che  l * n d  g r i n c  I f  C h o i *  p r o c e e d *  * n d  l r .ccoe 
a r e  I n s u f f i c i e n t  c o  s e e c  c h *  n c c e i a e r y  e x p e n s e #  o f  che  c e n c a l  h e a l c h  pro* 
g r a o  o f  A l a a k a i

( 5 )  I f  Ch* p r o c e e d *  a n d  l n c o o c  f r c s  c h *  t , 0 0 0 , 0 0 0 - e e r *  land 
g r a n t  e x c e e d  c h *  n e c e t i a r y  e x p e n a e *  o f  che  s e n c a l  h e a l c h  p r o g r a m  o f  A l a i k i ,  
che  C o n g r e a a  a u c h o r l r a d  c h*  l e g l a l a c u r e  c o  a p p r o p r l a c e  che e x c e i a  p r o c e e e i  
m d  l n c o o c  f o r  o c h e r  p u b l i c  p u r p o a e n

< 6 )  b e c a u a e  o f  Ch*  h i g h l y  d c a l r a b l e  l o c a c l o n  a n d  c h a r a c c e r  of  
s u c h  c f  c h *  l a n d  l e l e c c e d  b y  c h *  e c a c a  u n d e r  c h *  A c c ,  f o r  e x a s p l c ,  I n  and > 
a r o u n d  m a j o r  p o p u l a d o n  c e n t e r * ,  a u l c a b l c  f o r  p a r k *  and g a s *  r e f u g e a ,  and i 
o c h e r  u e * a ,  end  c h *  d l f f l e u l t l e *  a a e o c l a c e d  v i c h  d l a p o e t n g  o f  o r  d e d i c a t i n g  | 
c he  l a n d  f o r  p u r p o a e *  t h a t  w o u l d  n o c  r e a u l c  I n  c h *  r e c c l p c  o f  f u n d i  chac i 
c o u l d  be  u a e d  f o r  c a n c e l  h e a l c h  p u r p o e e e ,  f o r  c x a r p l e ,  i a t l l f a c t l o r .  ot  ' 
s u n l c l p a l  e n c i c l e s e n c a ,  p l a c e a e n c  I n  p a r k *  and  g a s *  r e f u g e a .  a n d  o ch e r  |
u a e a ,  w i c h o u c  c c s p e n a a d o n  c o  t h e  c r u a c ,  che  T e n t h  A l a i k a  S c a c e  L e g i a l a c u t t  II
e n a c t e d  c h .  181  a nd  ' 8 2 ,  SLA ' 9 7 8 ,  w h i c h ,  a e o n *  o c h e r  c h l n g a ,  r e d e a l g n a c e d  I 
a l l  a e n c a l  h e a l t h  l a n d *  aa g e n e r a l  g r a n t  l a n d a i

( 7 )  b o t h  c h .  ‘ 81 a n d  ' 8 2 ,  SLA 1 9 7 8 ,  a l a o  c r e a t e d  Ch* a m c a l
h e a l t h  f u n d  I n t o  w h i c h ,  a *  c o a p e n e a c t e n  co  c h *  C r u a t .  a i ur ,  e q u a l  t o  on*  |
m d  c r * * h a l f  p e r c e n t  o f  * 1 1  r e v e n u e  r e c e i v e d  f r o a  t h e  s a n a g a c e n c  o f  a ca t a  |
. a n d  w*a  t o  b *  u t p o a l c e d  a n d  f i e c  w h i c h  s n * y  c h *  t n c o a *  c o u l d  be  a p p r o *  j 
p r l a t e d  e t c l u a l v e l y  f o r  c e n c a l  h e a l t h  p u r p o t e a i I

( 8 )  a a n n u i t a n t  d l f f e r a n c *  b acwae n  e h .  *81 a n d  ' 8 2 .  SLA ! 
wa*  c h a t  c h .  ‘ 8 2  s a d a  Ch* d e p o a l t  o f  ona  a n d  o n a - h a l f  p e r c e n t  o f  a l l  p u b l i c  
CSH1 9 2 < r i n >  a s



II
•.neom* o t  the l.JOO/OO- 

eceaaarv expanses o t  the I 
■*ne o f  the Congress chat 
rg le ln tu re  to tupplecenc >i
h o l e  p r o c e e d !  a n d  l r . e o s t  i 
f  che  D e n t a l  h e a l t h  p r o -

I
t h e  t , 0 0 0 , 0 0 0 - a e r a  1 and | 

- e a l t h  p r o g r a m  o f  A l t a k a ,  i 
l a t e  c he  e x c e l s  p r o c e e d  I

. c a t i o n  a n d  c h a r a c t e r  o f
I IAct. f o r  exaao le . In and '

<a and game re fugee , and I 
laooatng n f  o r  dedicating ' 
• e rece ip t o f funda that I 
a a rs lc ,  s a t i s f a c t i o n  c f  

.,aa* re fugea , a n d  other 
A.aaka S ta te  Legia la ture |“ er th ing* , redealgnated I

• la o  craaced the mental 
l i t .  a e u a  equal co o r *  I 
t h e  2 *nae»' "»>'e « f  t t i t t  • 

inccm* could be a p p r o -  I1' ana 182, sjj* -q-j  ̂ j

• i  C t r c e n t  o f  * u  p u b l i c

j and  r e v e n u e  I n t o  che m e n t a l  h e a l c h  f u n d  " s u b j e c t  t o  l e g i s l a t i v e  e p p r o p r l -

r
n  o f  s u t f l c i o n c  f u n d e " i

< 9 ,  h e c a u e e  c h .  1 8 2 .  SLA 1 9 7 8  b e c e n e  l a w  a f t e r  c h .  1 8 1 ,  SI .A 1 9 7 8  
"J^caae l a w ,  che  p r o v i s i o n s  o f  c h .  1 8 2 ,  SLA 1 9 7 8  h a v e  b e e n  c o n e l d e r e d  c o n -  

r o l l l n g ,  i n c l u o l n g  s p e c i f i c a l l y  che  p r o v i s i o n  t h a t  d e p o s i t s  t o  t h e  m e n t a l  
e a l t h  f u n o  w o u l d  be  " s u b j e c t  t o  l e g i a l a c l v e  a p p r o p r i a t i o n  o f  s u f f i c i e n t  

da",
( 1 0 )  t h e  l e g i s l a t u r e  h a s  n e v e r  a p p r o p r i a t e d  f u n d s  c o  che  m e n t a l  

^ • a l t h  f u n d  i

i ,  ( I I )  a c l a s e - a c c i o n  l a w s u i t .  W e t s *  v .  S t a t e ,  v r A - 8 2 - 2 2 0 8 ,  waa
f i l e d  o n  N o v embe r  . b ,  ' 9 8 2 ,  s e e k i n g  a  j u d i c i a l  d e t e n n l n a c t o n  t h j c  t n ef
A l a s k a  M en c a i  H e a l t h  E n a b l i n g  A c t  ho d  e s t a b l i s h e d  a " p u b l i c  t r u s t "  u n d e r  • •
wh i ch  Che s t a t e  h a d  r e c e i v e d  t h e  I . 0 0 0 , 0 0 0 - a c r e  l a n d  g r a n t ,  c h a t  t h e  1 9 78I
l e g i s l a t i o n  r e d e a i g r . a c i n g  m e n t a l  h e a l c h  l e n d  a s  g e n e r a l  g r a n t  l a n d  was  a
p r e a c h  o i  t h a t  t r u s t ,  „ n d  ' . h a t  t h e  a p p r o p r i a t e  r e a e o y  was  t o  i n v a l i d a t e  t h e

1 * ^ 7 8  l e g i s l a t i o n  a nd  r e t u r n  mencaL  h e a l t h  l a n d  t o  t r u s t  s t a t u s ,
F-> ( 1 2 )  ; n  S c a c e  v .  - e l s e .  706  P . 2 d  6 81  ( A l a s k a  1 9 8 } ) ,  t h e  A l a s k a

f u p r e a e  C o u r t  h e l d  c h u t  Che A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  e s t a b l i s h e d  u t
| * j u b l l c  t r u s t ,  t h a t  t h e  1 9 78  l e g i s l a t i o n  r e d e s i g n a t i n g  c e n t a l  h e a l c h  l a n d  as

( n e t s !  g r a n t  l a n d  - a s  a b r e a c h  c f  t h e  t r u s t ,  - n d  t h a t  che a p p r o p r i a t e  
^ n a e d j r  V i ,  * n  r e t u r n  r e n c a .  h e a l c h  l a n d  s t i l l  i n  . t J t e  o w n e r s m p  t o  t r u s t  
J ) f * t u a  a n o .  t o r  r e n t a l  h e a l t h  l a n d  t h a t  t h e  s t a t e  h a d  " s o l d "  b e tw e e n  • 0 ” 3 
**nd t h e  d » c e  f  t h e  c c u r t ' s  d e c i s i o n ,  c o  c o m p e n s a t e  t h e  t r u s t  f o r  t h e  t a l c  
■arke t  s v l u t  • :  - e n t u l  h e a l t h  l o r d  s o  " « o l d "  u s  o f  t h e  u a t c  c f  t h e i r  

' s u b j e c t  t o  a s e t - o f f  f a r  s t a t e  m e n t a l  h e a l c h  e x n e r n ,  m e » «  d u r i n g  
gt l l *  l ame  p e r i o d .

*.*,  l ' J *  s n i i e  t h e  c o u r t  r e t u r n e d  r e n t a l  h e a l t h  l a n d  t o  ' r u s t  s t a c u s ,
• * t  d i d  n o t  s p e c i f v  t h *  n a t u r e  • ;  t h e  s t a t e ' s  o b l i g a t i o n s  w i t h  r e s p e c t  t o  

I t r  a g i n g  - h #  t r u s t  l a n d ,  ' . c a v i n g  s i g n i f i c a n t  q u e s t i o n *  u n a n s w e r e d  t h a c  r a v
O *  CSHB 9 2 ( T i n > aat
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< | r e q u i r e  a d d i t i o n a l  c o a c l y  a nd  t i m e - c o n s u m i n g  l l t l g a c l o m  
:  l < U >  c o n t i n u e d  c o a c l y  a n d  t i n s - c o n s u m i n g  l i t i g a t i o n  o v a r  D e n t i l
}i l h e a l c h  c r u s t  l a n d  a a n a g e o e n c  l a  n o t  I n  che  p u b l i c  t n c e r a a c  b e c a u s e  I t
a 'I d l v e r c *  a c c t n c l o n  f r o m  che  g o a l  che  C o n g r e a a  s o u g h t  t o  a c h i e v e  t h r o u g h  thiI
s i  A c t ' s  l a n d  g r a n t ,  Cha f u n d i n g  o f  a  m e n t a l  h e a l t h  p r o g r a m  
9u ( 1 5 )  c o n t i n u e d  c o a c l y  a n d  t i m e - c o n s u m i n g  l i t i g a t i o n  o v e r  me n t i l  |i
r l  h e a l t h  c r u s t  l a n d  mana gement  l a  n o t  I n  cha  p u b l i c  l n c e r a i c  b e c a u a e  I t  h u  I
s.i t h a  p o c c n c l a l  t o  b e  e x t r e m e l y  d l v l s t v e ,  p i t t i n g  cha  a d v o c a t e !  o f  a c r l n g e n c  I I I•  it m e n c a i  h e a l c h  C r u s t  l a n d  man a g emen t  a g a i n s t  c h o s e  who e n v i s i o n  s c a c a - o v n i d  ii

10 ii c e n t a l  h e a l c h  l a n d  mana ge d  f o r  I t s  h l g h e t c  a nd  b e s c  u s e .  I n c l u d i n g  c o n v e y  j 

n  r i nce co  m u n i c i p a l i t i e s  I n  s a t i s f a c t i o n  o f  m u n i c i p a l  e n t i t l e m e n t s ,  p l e c e n e n c  | 
H 1 I n  p a r k a  and  gam* r e f u g e a ,  a nd  o t h e r  u a e t ,  w l t h o u c  a m a j o r  e x p e n d i t u r e  to 
13q c o m p e n s a t e  che  m e n t a l  h e a l c h  t r u s t  f o r  c he  f a i r  c a r k e c  v a l u e  o f  c h *  l a n d i  
' *1 ( 1 6 )  c o n t i n u e d  c o a c l y  a nd  c l m e - c o n s u m l n g  l i t i g a t i o n  o v e r  n a n t i l  !
>t'i h e a l c h  c r u s t  l a n d  mana gemen t  l a  n o t  I n  che  p u b l i c  i n c e r e i c  b e c a u s e  advo -  it
• • 1 c a t e s  o f  a c r l n g e n c  m t n c a l  h e a l t h  t r u s t  l a n d  mana gement  may s e e k  che  I n -  
I P ’1 v a l i d a t i o n  o f  s c a t *  c o n v e y a n c e *  o f  c e n t a l  h e a l c h  l a n d  t o  t h i r d  p a r c l e s .
' • p a r t i c u l a r l y  m u n i c i p a l i t i e s  a n d  N a t i v e  c o r p o r a t i o n s  o r g a n i z e d  u n d e r  the . 
'»'l A l a a k a  N a t i v e  C l a l m a  S e t t l e m e n t  A c t ,  a c o u r a e  o f  a c t i o n  c h a t  a t  b e s t  w i l l  
70' p l a c e  a  c l o u d  o n  t h e  t h i r d  p a r t i e s '  t i t l e  t o  c h o s e  l a n d s  a nd  ac  w o r s e  w i l l  I 
>' 1 r e s u l t  I n  t h o s e  t h i r d  p a r t i e s  l o s i n g  t i t l e  t o  t h e i r  l a n d s ,  c a u s i n g  e conomi c  1 
H |  a n d  o c h e r  h a rm  a n d  f u r t h e r  d i v i d i n g  e h o s t  who a d v o c a c e  s t r i n g e n t  m en t a l  | 
7)1 h e a l t h  t r u a c  l a n d  mana gemen t  f r o m  t h o s e  who b e l i e v e  a i l  s c t c e - c v n t d  l a n d ,  ! 
} « i I n c l u d i n g  m e n t a l  h e a l t h  l a n d ,  s h o u l d  be  mana ge d f o r  i t s  h i g h e s t  s nd  b e s t  I 
n i u»*»
7*i  ' • ’ > c o n t l n u x d  c o s t l y  a n d  c i c e - c o n s u m i n g  l i t i g a t i o n  o v e r  a a n t l i  |
IP'i h e a l t h  t r u s t  l a n d  mana gement  i s  n o t  I n  che  p u b l i c  I n t e r e s t  b e c a u s e  a o v o -  il
21 il c a t t s  o t  s t r i n g e n t  m e n t a l  h t a l c h  c r u s t  l a n d  managemen t  may s e e k  t h e  I n *
3  v a l i d a t i o n  o f  l e g i s l a t i v e  d e s i g n a t i o n s  o f  m e n t a l  h e a l t h  l a n d  as  a t a t e  

CSHB 9 2 ( F t n )  am . . .



i o n  o v e r  menta l  
- e a t  b e c a u s e  i t  
- e v e  t h r o u g h  the

i o n  o v e r  men ta l  
b e c a u s e  I t  has 

t e a  o f  s t r i n g e n t  
i l o n  s t a t e - o v n e d  
i c l u d i n g  c o n v e y -  
m a n t a ,  p l a c emen t  
• e x p e n d i t u r e  to  
e  o f  c h a  l a n d ,  
. i o n  o v e r  m en t a l  
i t  b e c a u s e  a av o -  
j y  s e e k  t h e  i n *  
i c h l t d  p a r t i e s ,  t 
n i x e d  u n d e r  r h e  ' 
mat  a t  b e a t  w i l l  I 
n d  a t  w o r a t  w i l l  I 
. a u a l n g  e c o r o n l c  1 

- t r l n g e n c  m e n t a l  I 
c t c e - o w n t d  l a n d ,  
• i l g h e i c  a n d  b e a t I

I
t i o n  o v e r  m e n t a l  
a t  b e c a u s e  a d v o -  
-ay saak t h e  i n *  
b l a n d  a a  s c a t s

p a r k s ,  9 t a c e  game r e f u g e s ,  s c a c e  f o r e a c s ,  e t c . .  p l a c i n g  che. f u t u r e  u s e  o f  
t h s  l a n d  f o r  c he  d e s i g n a t e d  p u r p o s e s  i n  d o u b t  and  f u r c h e r  d i v i d i n g  c h o s e  
who a d v o c a t e  a c r l n g e n c  m e n t a l  h e a l t h  t r u a c  l a n d  mana gement  f r o m  t h o s e  who 
b e l l r v e  a l l  s c a c e - o w n c d  ' . o n d .  I n c l u d i n g  m e n t a l  h e a l t h  l a n d ,  s h o u l d  be 
managed f o r  I t s  h l g h e s c  a n d  b e s t  u s e ,

( 1 3 )  t h e  f a i l u r e  o f  t h e  A l a s k a  l e g i s l a t u r e  co  d e a l  w i t h  che
c u r r e n t  s i t u a t i o n  by  p r o p e r l v  r e c o n s t i t u t i n g  t h e  m e n t a l  h e a l c h  c r u s c  a t  

‘ t h i n  C i n e  w i l l  l m d  t o  c o n t i n u e d  c o s c l y ,  c i a e - c o n s u a t n g .  a n d  d i v i s i v e  l i t i ­
g a t i o n ,  w h i c h  i s  n o t  i n  t h e  p u b l i c  i n t e r e s t ;  n

( 1 9 )  c h e  same p r o b l e m s  t h a t  l e d  c o  che ' 9 7 8  r e d e a i g n a c i o n  o f  
m e n t a l  h e a l t h  l a n d  a s  g e n e r a l  g r a n t  l a n d ,  f o r  e x a m p l e ,  t h e  d e s i r a b i l i t y  o f  
m an a g i n g  m e n t a l  h e a l t h  l a n d  f o r  l e s  h i g h e s t  a n d  b e s c  u s e ,  I n c l u d i n g  t h e  
s a t i s f a c t i o n  o f  m u n i c i p a l  o n c i c l e m e n c o , I n c l u s i o n  i n  p a r k a  a n d  game r e f ­
u g e s ,  w i l l  c o n t i n u e  c o  p o s e  d i f f i c u l t i e s  i n  t h e  s t a t e ' s  e f f o r t s  t o  a c c om ­
moda t e  t h e  p u b l i c ' s  n e e d s  g e n e r a l l y  w i t h  t h e  o b l i g a t i o n  t o  a d m i n i s t e r  
m e n t a l  h e a l t h  l a n d  a s  a t r u s t ;

( 2 ' J )  u n d e r  a r t .  7 1 1 1 ,  s e c .  2 ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f
A l a s k a ,  a s  c o n s t r u e d  b v  t h e  A l a s k a  S u p r eme  C o u r t  i n  S t a t e  v .  U n i v e r s i t y  o f  
A l a s k a ,  6 2 1  P . 2 d  8 0 7  i 1 9 8 1 1 ,  t h e  l e g i s l a t u r e  h a s  t h e  a u t h o r i t y  t o  r emov e  
l a n d  f r o m  t r u s t  s t a t u s  i f  t h e  c r u s t  i s  c o m p en s a t e d  f o r  che  f a i r  m a r k e t  
v a l u e  n f  t h e  l a n d ;

( 2 M  t h e  s t a t e  ; »  n o :  now ,  a n a  i n  t h e  : - r c s e e a b l e  f u t u r e  w i l l  n o t  

b« ,  i n  a  p o s i t i o n  t o  c o m p e n s a t e  t h e  m e n t a l  n r a l t h  t r u s t  i n  money  f o r  t h e  
l a i r  m a r k e t  " n l u e  o f  r e n t a l  h e a l c h  l a n d ;

( 2 2 !  e v e n  i f  t h e  s t a t e  w e r e  a b l e  t o  c om p en s a t e  t h e  m e n t a l  h e a l t h  
t r u e r  i n  r o n e y  f o r  t h e  f a i r  m r r b . s c  v i l u -  o f  - m r » l  h e a l t h  ' a n d ,  t h e r e  i s  a 
s u b s t a n t i a l  l e g a l  q u e s c i o n  w h e t h e r  c h a t  c o m p e n s a t i o n ,  a s  t h e  c o r p u s  o :  che 
t r u s t ,  c o u l d  b e  p r e t e r v e d  m  p e r p e t u i t y  o r  w h e t h e r  t h e  p r o h i b i t i o n  on 
d e d i c a t e d  f u n d s  i n  a r t .  I X ,  s e c .  7 .  C o n s t i t u t i o n  o f  t h e  S t a t e  a l  A l a s k a ,

* i *  CSHB 9 2 1 F i n ) am



w o u l d  r e q u i r e  C h e t  t h o s e  f u n d s  b e  c e d e  a v a i l a b l e  f o r  a p p r o p r i a t i o n  by  the I 
31 l e g i s l a t u r e  u n d e r  t h e  t e r s e  o f  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  AcCi  
> i ( 2 ) )  u n d e r  a r t .  V I I I ,  t e e .  2 .  C o n s t i t u t i o n  o f  chs  S t a t e  o f
s '  A l a s k a ,  a n d  s u b s e c t i o n  2 0 2 ( e )  o f  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t ,  the I 
i i  l e g i s l a t u r e  h a s  b r o a d  a u t h o r i t y  o v e r  a l l  s t a t e  l a n d ,  I n c l u d i n g  c e n t i l  i 
s h e a l t h  l a n d ,  and  c a n  p e r o l s i l b l y  r e mo v e  c e n t a l  h e a l t h  l i n d  f e e s  t r u s t  
? !  s t a t u s  I f ,  c o n s i s t e n t  w i t h  I t s  t r u s t  r e s p o n s i b i l i t i e s .  I t  i l s u l t a n s o u i t y  | 
a t  d e s i g n a t e s  o t h e r  i t t t t  l a n d  o f  e q u i v a l e n t  v a l u e  a s  m s n t a l  h e a l t h  l e n d i  
» !  ( 2 4 )  t h e  C o n g r e s s '  g o a l  o f  f u n d i n g  s c e n t a l  h e a l t h  p r o g r a m ,  and j

' 03 t h e  p u b l i c  I n t e r e s t  I n  h a v i n g  a t t e n t i o n  f o c u s e d  o n t h *  p r o b l e m s  o f  tbs I 
' )  m e n t a l l y  1 1 1  a n d  r . o t  q u e s t i o n s  r e g a r d i n g  m a n t e l  h e a l t h  t r u i t  l a n d  manage-  i 
'J r e n t ,  w i l l  b e  b e e t  e e r v e d  b y  e a t a b l l e h l n g  a me ch a n i sm  f o r  g e n e r a t i n g  r a v e -  1 
' )  1 n u e  f r o m  m e n t a l  h e a l t h  l a n d  t h a t  m i n i m i z e !  t h e  r j m b e r  s nd  c o m p l e x i t y  o f  |I
14* r e l a t e d  l a n d  mana gement  d e c i s i o n s  i
' i l  ( 2 3 )  r e c o n s t i t u t i n g  t h e  m e n t a l  h e a l c h  c r u e t  w i t h  s t a t e  l a n d  t h a t  I
' • )  h a s  a s u b s t a n t i a l  l l k s l l h o o d  o f  r e m a i n i n g  i n  a t a c s  o w n e r s h i p  i n  p e r p e t u i t y ,  j 

a n d  c o m p e n s a t i n g  t h t  m e n t a l  h e a l t h  t r u s t  f o r  s t a t e  u s e  o f  t h a t  l e n d  t h r o u g h  j 
e r . r . u a l  i d e n t i f i c a t i o n  o f  a n amount  o f  a t a t t  g e n e r a l  f u n d  r e v e n u e  e q u a l  t o  I 

' • I  t h e  f a i r  m a r k e t  r e n t a l  v a l u a  o f  t h e  l a n d  a s  s  s e p s r s t t  a c c o u n t  i n  the 
7° "  g e n e r a l  f u n d ,  w o u l d  m i n i m i z e  t h e  n umb e r  s o d  c o m p l e x i t y  o f  I x r . d  management  |i

' d e c i s i o n s  e n d  w o u l d  r e s u l t  I n  t h e  f o l l o w i n g  b e n e f i t !  t o  t h e  s t m s l  h e a l t h  I 
71 t r u s t : I
)> ( A )  I t  w o u l d  c r . a u r e  t h s t  t h e  m e n t a l  h e a l t h  t r u s t  c o r p u s  I
34 w i l l  be  p r e s e t  - ed I n  p e r p e t u l t y i

i ' 1 * w o u l d  * e r o m t ! t u t e  ;  m o r . t e .  .‘ . • e l : ! .  i s t  c o r p u s
?s e a u e l  i n  v a l u e  t o  ,  » o r t g t r s l  ’ , 0 0 3 , J C O - e t r e  m e n t a l  h e a l t h  t t u « t
}>•  c o r p u e ,  w i t h  n o  r e d u c t i o n  ( I n  t h e  n a t u r e  o f  ■ s e t - o f f )  f o r  s t a t e
311 r e n t a l  h e a l t h  e s p e n d l t u r e e i
3e* ‘ C l  I t  w o u l d  make  t h e  e n t i r e  m e n t a l  h e a l t h  t r a i t  c o t o u s



t ie  fo r  app rop r ia t ion  b v  :*e a l  Health Enabling Acti 
• s t l t u c ln n  o f  the S ta te  •* 
ncal Health Enabling Act, the 
ta te  land , Inc lud ing  cen ta l 
- t a l  h ea lth  land f r e e  t ru s t  
i l b l l t t l e a ,  I t  a lBu ltaneoua ly  
e e» ?en ta l hea lch landi 
a cen ta l h e a l th  p rog tao . and 
ited on Che p ro b lem  o f  the 
>1 hea lth  t r u a t  land canage* 
•thar . l io  f c r  generating revw  
'e runber and cosp lex tcy  o f
h t r u s t  w i t h  s t a t e  l a n d  t h a t  
: s c e  c u n e r a h t p  i n  p e r p e t u l t v .  
t a t e  t i e  o f  t h a t  l a n d  t h r o u g h  
e n r r a l  f u n d  r e v e n u e  e g u a l  t o  
i  a e e p a r s t a  a c c o u n t  i n  t h e  
• t * p l e « l t y  c f  l a n d  s a n a g e e e n c  

• r e f t t a  t o  t h e  c e n t a l  h e a l t h

c e n t a l  h e a l t h  t r u a t  c o r p u s  |

•»*•»< ‘■•alth. ; . . , t  orpvi
, 5 - e c r e  c e n t a l  h e a l t h  t r u s t  'I
; e  - t  a e t t - o f f l  f o r  i t a t a  

c e n t a l  h e a l t h  t r u a t  c o r p u s

l h a p t e r  .'.A

p r o d u c t i v e  i n  t h a t  e a c h  a c r e  o f  c e n t a l  h e a l t h  t r u a t  l a n d  w o u l d  p r o d u c e  

i t s  l a i r  - a r a e t  r e n t a l  v a l u e  o n n u a l l y i
5 '  ' h e  - e n c a l  h e a l t h  t r u a t  w o u l d  r o c  i n c u r  a d a l n i s t r a r i v e

e x p e n s e s  >
E l  . t  w o u l d  f o c u a  a t t e n t i o n  o n  g u c s c l o n j  r e l a t e d  t o  che

s t a t e ' *  r e n t a l  h e a l t h  p r o g t a e s  a n d  t h e  l e v e l s  o f  a p p r o p r i a t i o n s  f o r  j

t h o s e  o r o g r j R k i
.’ 6 1 r e c o n s t i t u t i n g  t h e  c e n t a l  h e a l t h  t r u s t  w i t h  s t a t e  l a n d  t h a t  

| i  h a s  a  s u b s t a n t i a l  p r o b a b i l i t y  o f  r e c a i n l n g  m  s t a t e  o w n e r s h i p  i n  p e r p e c u i c y
| 5 w o u l d  t * s u i t  ; r .  t h e  t o l l o w i n g  b e n e f i t s  co t h e  s t a t e  g e n e r a l l y

i t  w o u l d  f r r e  a l l  c e n t a l  h e a l c h  t a r . o  r o t  i n  l e g i s l a ­

t i v e  i ■ ■ « i r n a t c d  u r e a s  f u r  n o n t r u s t  u s e s i
s i  t h e  u n i y  s i g n i f i c a n t  e x p e n d i t u r e  o t  p u b l i c  l u r . e s  t h a t

-  u i o  he  r e q u i r e d  w a u i d  be  a p p r o p r i a t i o n s  f o r  a p p r a i s a l  o f  t h e  . j n d  t o  
e n s u r e  - q u a 1 • s l u e ,  an e x p e n d i t u r e  t h a t  w o u l d  be r e q u i r e d  - o  r a t t e r  
wh a t  i - n  o f  t r u s t  r e c o n s t i t u t i o n  i s  s e l e c t e d ;  a nd

Cl i t  w o u l d  e s t a o l l s h  an a d d i t i o n a l  s a f e g u a r d  a g a i n s t  
IL s . , .  i  t h e  ' e v l v  I c t i c n a t v d  c e n t a l  ‘ l u l t h  t r u i t  . whd ,  ' h a t  , , 
t h o s e  . r .  . e g i s l a t l v e l v  d e s i g n a t e d  a r e a s ,  i n  t h a t ,  p r i o r  t o  s u c n  d i s *  

s a i .  - i j a l  v a l u e  t c p l . i c e r e n t  l a n d  w o u l d  h a v e  t r  h e  i d e n t i f i e d  and

.  i . ' l a i . e i e d  u s  t i n t  ‘. . n o ,
. eg .s l a t u r e  w i l l  b e s t  se rv e  the p ca t .o  i nterest rv 

9 t t c o n s i  .tu t. 'g :re r e n t a l  hea.tr. t r u s t w i t h  land in legis 1 a t i v el v  oet-ia  I g n a t e u  • .  » j - ' m u i - g  • •  - * e  t h a t  l a n d  l o r  • *  g l . -  t t v e l e  r e u n i t e d
a  p u r p o s . x .  - c p e n s a f . r . g  t h e  t r u s t  f o r  t h e  u s e  „ 1  ; r , e  . a r , o  t n r a u s n  a n n u a l

l o s t  ■ f - . . n  «»w»r t  ’I g e n e r a l  l u n d  r e v e n u e  » c u a l  t o  t h e  . a i r
l ! l |  a a r a c t  r e n j i .  . a , u »  * 1  I ’ . e  l a n u  and  d e x i j r a t i o n  i n  t*-e g a r e r a l  f u r e  : i  t h a t

a » c i r t  :  ' m o t  o s  t h e  s p e c i a l  c e n t a l  h e e l t n  t r u a t  i n c c d t  a c c o u n t ,  ar .a
c r e a t t n *  .  h « * r c t o  a s s i s t  a nd  a d v i s e  t h e  l e g i s l a t i v e  and e x e c u t i v e

l l H *  ■ » " 1
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C h a p t e r  u8

b r a n c h * *  o f  g o v e r n m e n t  o n  m a t t e r *  r e l a t i n g  co ch* m e n t a l  h e a i t h  progrsa *f 

A l a sk a,

(b) The p u r p o t e *  o f chi*  A c t  are

( 1 )  c o  I s p l e m a n c  cha  I n t e n t  o f  t h e  C o n g r e i a  u n d e r l y i n g  s ec .  l i t ’ 
o f  che  A l a i k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  t h a t  m e n t a l  h e a l t h  l a n d  be sdi l * . . ,  
l s c e r e d  I n  a wa y  c h a t  c a k e *  f u n d *  a v a i l a b l e  f o r  c h*  s u p p o r t  o f  Alaska' . I -  
m e n t a l  h e a l c h  p r o g r a c i  2S

( 2 )  c o  c he  e x t a n t  p r a c t i c a b l e ,  c o  e l i m i n a t e  che  n e e d  f o r  c os t l y ,  
c l = e * c o n * u m l n g  a n d  d i v i s i v e  l i t i g a t i o n  o v e r  che  a t a c e ' a  man i geaenc  of 
m e n t a l  h e a l c h  l a n d i

( 3 )  t o  e n * u r e  c h a t  t h e  a t t e n t i o n  o f  che  p u b l i c  a nd  che gov*n* . |  
c e n t  1* f o c u i e d  o n  c e n t a l  h e a l t h  p r o g r a m * ,  a *  c o n t e c p l a c e d  by che Congress , '  
a n d  n o t  o n  l * * u a *  r e l a t i n g  t o  t h e  mana g emen t  o f  n e n c a l  h e a l c h  l a n d i  I

( 4 )  t o  r a c o n a t l t u t a  a  m e n t a l  h e a l t h  l a n d  t r u i t  t n r o u g h  t d en t l *  
f l c a t l o n  o f  l a n d  I n  l c g i i l a t l v a l y  d e s i g n a t e d  a r e a *  t h a t  l a  e q u a l  i n  ve t o* /  
c o  t h e  l a n d  l e l e c c e d  by  a n d  p a c e n c e d  c o  c h *  a c a c *  u n d e r  s e c .  2 32  o f  tbs'  
A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t i

( 5 )  t o  r emo v e  f r o m  t r u a t  s t a t u *  t h e  l * n d  s e l e c t e d  bv  and p a t " ,  
c n t e d  c o  c h *  a c a t a  u n d e r  s e c .  2 0 2  o f  t h e  A l a s k a  H e n t a l  H e a l t h  E n a b l i n g  Aet| 
t h a t  1*  n o c  i n  l e g l a l a t l v a  d e s i g n a t e d  a r e a s ,  t h e r e b y  f r e e i n g  them f o r  otbed | 
u s e s i  |

6 )  t o  v a l i d a t e  e a c h  d e e d ,  c o n c r a c c  f o r  t a l a .  l e a s * ,  e ss e o s a c ,
r t g h t * o f - v i y , p e r m i t ,  m i n e r a l  l e a * *  d l a p o a a l ,  r e s e r v a t i o n  o f  l e n d  t *
p u b l i c  u * a  by  s t a t u t e ,  o r  l a n d  man a g emen t  a c t i o n s ,  i n c l u d i n g  u s *  c W i l l *  
f l e a c i o n *  u n d e r  AS 1 3 . 0 3 . 1 0 0  a n d  I n t e r a g e n c y  l a n d  managemen t  a s s i g nmen t *  bf  
t n *  O s r a . t c a n t  o f  N a t u r a l  n a . i o u r e e * .  t h a t  may h a v t  b a a n  c a l l e d  I n t o  qua**-  
' i o n  b y  c h *  Su p r eme  C o u r t ' s  d e c i s i o n  I n  S e e c *  v .  V a n s ,  ? 0b P - * 1*
( A l a s k a  > 9 8 3 ) ,  r e t u r n i n g  n e n c a l  h a a i t h  l a n d  co c r u e t  s t a c u i i

( f l  c o  l d a n t l f y  a p o r t i o n  o f  a n n u a l  s c a c a  g e n e r a l  f u n d  reva r r a*^ 
CSHJ 9 J «r I n  * <b  - a -



t h e  m a n t e l  h e a l t h  p r o g r s a  of

-  C o n g r e s s  u n d e r l y i n g  t e c .  202 
'  c e n t a l  h e a l t h  l a n d  be  ecaln- 

f o r  t h e  s u p p o r t  o f  A l a s k a ' s

e l l m l n a t a  t h e  n e e d  f o r  c o i c l y ,  
r  t h e  s t a t e ' s  mana gement  of

: f  t h e  p u b l i c  a n d  t h e  govern*  
o o n t e m p l a c e d  b y  c h e  Co ng re ss ,  
f  m e n t a l  h e a l c h  l a n d i  

h l a n d  t r u s c  t h r o u g h  i d e n t l *  
a r t s *  t h a t  l a  e q u a l  I n  ' . a l u*  
s t a t e  u n d e r  s e c .  2 0 2  o f  : h *

-.e ' . and s e l e c t e d  b y  a nd  pa t *  
a a  M e n t a l  H e a l c h  E n a b l i n g  Act 
h e r e b y  f r e e i n g  t h em  f o r  o t h e r

c f o r  s a l e ,  l e a s e ,  e a s e o e n c .
. .  r e s e r v a t i o n  o f  i a n o  f o r  
C l o n e ,  i n c l u d i n g  u s e  c i l l l V *  
i nd - a n a g e me n c  a s s i g n m e n t s  - 1  
h * v *  b e a n  c a l l e d  I n t o  ques*  

i t a  v  V e l a * ,  7 0 6  P . 2d 6®' 
t r u i t  s t a t u e  i
s t a t e  g e n e r a l  f u n d  r e v e n u e .

C h s p c c r  48

k t e .  1  I n  am ou n t  c o  t h *  f a i r  m a r k e t  r e n t a l  v a l u e  o f  m a n t e l  h t a l e h  l a n d ,  aa  
j . ^ A i e p s n s i c l o n  t o  che  c r u e t  f o r  c ha  c o n t i n u e d  u s e  o f  cha  l a n d  I n  l e g l e l a -  
. f l T C v a l y  d a s l g n a t a d  a r e a e  f o r  c h a  l e g t e i a c t v a l y  d e s i g n a t e d  p u r p o e e e i  and

^  1 8 ) t o  c r e a t e  * b o a r d  t o  a s s i s t  a n d  a d v l a a  t h a  l e g i s l a t i v e  a nd
^ J f c u t i v e  b r a n c h e s  o f  g o v e r n n t n t  o n c a c t e r s  r e l a t i n g  t o  t h e  m e n t a l  h e a l c h  
i | j g r o | T * n  o f  A l a e k a .

S e c .  2 ,  AS 3 7 . 1 4  l i  amend e d  by  a d d i n g  a  new a a c d o n  t o  r e a d :
S e e .  3 7 . 1 4 . 0 1 1 .  MENTAL HEALTH TRUST INCOME ACCOUNT. ( a )  The  

m e n c a l  h e a l t h  t r u e c  I n c ome  a c c o u n t  l e  e s t a b l i s h e d  a s  a s e p a r a t e  a c ­
c o u n t  I n  c h e  g e n e r a l  f u n d .

( b )  T h a  amoun t  d e t e r m i n e d  u n d e r  < c )  o f  t h i s  s e c t i o n  ae che  f a i r  
m a r k e t  r e n t a l  o f  t h e  l e n d  c o n s t i t u t i n g  che  m e n t a l  h e a l c h  c r u a t  c o r p u s  
I t  c he  e a r n i n g !  o f  c h *  c r u a t  a nd  che  c o t n s l a a l o n e r  o f  r e v e n u e  s h e l l  
a n n u a l l y  a l l o c a t e  t h a t  amoun t  f r o m  che  g e n e r a l  f u n d  o f  t h e  s t a t e  t o  
t h e  m e n t a l  h e a l t h  t r u s t  I nc ome  a c c o u n t  I n  t h e  g e n e r a l  f u n d  c f  t h e

1 e t a c a .
( c )  T h e  f a i r  m a r k e t  r e n t a l  v a l u e  o f  che  l a n d  c o n s t i t u t i n g  t h e  

m e n t a l  h e a l c h  t r u a t  c o r p u s  l a  c q u e l  t o  e i g h t  p e r c e n t  o f  t h e  f a i r
* m a r k e t  v a l u e  o f  t h e  l a n d .  F o l l o w i n g  c he  I n i t i a l  d e t e r m i n a t i o n  o f  t h e  
' f a i r  m a r k e t  v a l u e  o f  c h *  l a n d  a t l c c t e d  b y  end  p a t e n c e d  t o  che  s c a t *

u n d e r  a e c .  2 0 2  o f  t h *  A l a e k a  Men c a l  H e a l t h  E n a b l i n g  A c t .  t h e  c c a -  
a l a e l o n e r  o f  n a t u r a l  r e s o u r c e s  s h a l l  r e d e t e r m i n e  t h e  f a i r  m a r k e t  v a l u e  
o f  c ha  l a n d  c o n a d t u t l n g  t h a  m e n t a l  h e a l t h  t r u s t  c o r p u s  s t  I t e s c  e v e r y  
f i v e  v e a r e , ar .d p r o v i d e  t h e  r e d e c e r m l n e d  v a l u e  t o  t h e  c o c o i s e i o n e r  o f

* r e v e n u e  e n d  t h a  b o a r d  e s t a b l i s h e d  u n d e r  AS 4 7 . 3 0  6 6 1 .
* *  S e c .  3 .  AS 3 7 . 1 4  I t  amend i d  bv  * a d i n e  * new - -  - ; i S .

S e c .  3 7 . 1 4 . 0 2 1  . UT I L I ZAT ION OF THE MENTAL HEALTH TRUST l . SCC: 2 
ACCOUNT. Mon t y  I n  t h *  m a n t e l  h e a l t h  t r u e c  I nc ome  a c c o u n t  e e t e b l l e h e d  

*» I n  AS 3 7 . 1 4 . 0 1 1 ( a )  s h a l l  f i r a t  be  a p p r o p r i a t e d  b y  t h *  l e g i s l a t u r e  t o
- ? •  CSHB 9 2 ( F I n ) a a



' I  m e e t  che  n e c e u t r y  e k p e n s e e  o f  c he  c e n t a l  h e e l c h  p r o g r a a  o f  t h e  s c a n ,  ,' I
Ji  I n  m a k i n g  a n n u e l  a p p r o p r i a t i o n )  f r o n  t h e  m t n t a l  h e a l t h  t r u a c  ineoas I
J '  a c c o u n t ,  t h e  l e g i s l a t u r e  e h e l l  c o n s i d e r  che  r e c o m m e n d a t i o n s  o f  the I
* A l a s k a  M e n t a l  H e a l t h  B o a r d  e s t a b l i s h e d  u n d e r  AS 4 7 . 3 0 . 6 6 ' , ,  l n c l u d t s |
i s  r e c o t n a t n d a d o n a  r e g a r d i n g  c a p i t a l  l s p r o v e a e n t a .  A f t e r  t h e  necessar y
a e x p e n s e s  o f  t h e  i t a t e ' a  c e n t a l  h e a l t h  p r o g r a a  h a v e  b e e n  f u n d e d ,  tha
' '  l e g i s l a t u r e  s a y  s a k e  a p p r o p r i a t i o n s  f r o a  t h e  s a n t a l  h e a l c h  t m c
a"  I n c ome  a c c o u n t  f o r  o c h e r  p u b l i c  p u r p o s e s .
1 * S e c .  4 .  AS 3 8 . 0 6  l a  amende d b y  a d d i n g  a new l e c t i o n  t o  a r t i c l e  "  10

'5 r e a d ;
"  S e c .  3 8 . 0 5 . 8 0 0 .  RECONSTITUTION AND ADMINISTRATION OF “ EXTAl
■I* HEALTH LAND TRUST .  l a )  T h e  c o s a a l s s t o n e r  o f  n a t u r a l  r e s o u r c e s ,  u n f i t
' J l  p r o c e d u r e s  a p p r o v e d  b y  t h e  l n t e r l a  s e n t a l  h e a l t h  t r u e c  e c c m a e i e s .
'*■' i h a l l  d a r e r a l n a  t h e  f a i r  e a r k a c  v a l u e ,  a s  o f  t h e  e f f e c t i v e  d a t e  of
'1 t h i s  s e c t i o n ,  o f  a l l  l a n d  s e l e c t e d  b y  a nd  p a c s n t u d  t o  eha  s t a t e  under

t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t .  The  c o m s t a s l o n e r  i h a l l  r e po r t  
Chu d e t e r m i n a t i o n  o f  t h a t  v a l u e  t o  t h e  b o a r d  e s t a b l i s h e d  u n d e r  AS a t . «
u i . 6 6 1 .

19,1 l b )  Tha  c c s B l a a t o n e r  o f  n a t u r a l  r a a o u . c e a ,  w i t h  t h e  a p p r o v a l  of
n  t h e  t n t e r i o  m e n t a l  h e a l c h  t r u a t  c c s m s s l o n ,  s h a l l  l d a n t t f -  l a n d  w i tM *
* ’  . e g i s l a t t v e  d e s i g n a t i o n *  t h a t  i i  e q u a l  i n  v a l u e  t o  a l l  l a n d  s e l t t c i d
*'7 v  t nd  p a t e n t e d  t o  t h e  s t a t e  u n o e r  s e e .  3 0 7  j f  t h e  A l a * * *  " e n l * *
h > : I l e a l m  E n a b l i n g  A c t  t h a t  l a  n o t  I n  l e g i a l a t i v a  d e s i g n a t i o n s .
>* c l  A l l  l s n d  s e l e c t e d  b y  und p a t e n t e d  t o  t h e  t . » l »
; i  t A l a s k a  M e n t a l  H e a l t h  E n a b l t n g  A c t  . . h a t  . a  w i t h i n  l e g i s l a t i v e  - s a i l *
M l  r . a t l - r s .  t o g e t h e r  w i t h  a « l  l a n u  i d e n t i f i e d  b y  t h e  c o e a i s a u n e r  unaar
}> '  ' b i  , f  t h i s  s e c t i o n ,  c o n s t i t u t e s  t h a  c o r p u s  o f  t h a  n s n t a l  h e a l t h  I s * 4
; s i  t r u s t .
h i  I '<>>  . ’ p o n  r c c c n s c t t  u t  t o n  c f  t h s  t r u s t  u n d s r  t h i s  s u f a s c t i c n .  *»f4



. a l t h  prograa or th* a ca t t  
' • n ea t  h e a l th  t ru a t  Inccaa 
•ha recommendation* o f  t ie 

: « r  AS 4 7 . 1 0 . 6 6 1 .  I n c l u d i n g  
a n t i .  A fte r  tha nece it tn  
<ras have bran funded, the 

:h t  cancel h e a lth  t r u i t  , J

w » * c t  t o n  t o  a c t l c l *  11 t»

aBHIHlSTRATtON uF -f.VTC
• n a t u r a l  t a a o u r c a i .  undat  < 
’ t i l t h  t r u a t  c o n r i i i . o n .
:  t h *  t f f a e t l v a  d a t a  «f

• t e n u o  t o  t h *  t t a t *  undat

t r t a a i c r a r  i h a l l  r e p o r t  J  
. t i b U i h e d  u n d e r  AS * 7 . -  .I

a a .  w i t h  c n *  a p p r o v a l  o f  I  
• a l l  i d e n t i f y  l a n d  w i c h t d  I

- r a l• - f  t h e  A I n t i
•  ‘ • • i g n a t i o n a .

• 3 t h e  t t a t *  u n a a r  ; * e  1 
• M h t n  l e g i s l a t i v e  d e l  i f  I ' <«.ceieaibr*r briar i 
« m *  o a r  r » ;  h * * l t f t  , ] |  »

i t  C h a p t e r  . 4
t ” * 1 l i l a c t i o  by  a nd  p t t a n t t d  t o  t h *  a t a t *  u n d a r  a a c .  2 0 2  o f  t h *  A l a t a a  

H e a l t h  E n a b l i n g  A c t  t h a t  l a  n o t  w i t h i n  l * | l a l « t l v *  d e s i g n a t i o n *  
r o a  t r u a t  a t a t u a .

( a )  Th *  l a n d  w i t h i n  l a g l a l a t l v *  d * a t | n a t l o n a  t h a t  c o n a t l t u t a a  
c e n t a l  h e a l t h  l a n d  t r u a t  i h a l l  e o n t l n u *  t o  b *  a d a l n l a c a r t d  f o r  t h a  

•, l a | l a l a t l v * l y  d a a t t n a t a d  p u r p o a a a .  T h *  t r u a t  a h a l l  b *  c o e p e n a a t e d  f o r

* 1 , * | ^ f * X * n t a l  H e a l t h  
I  ¥ l + *  l a  r a t e o v a d  f t

nr .  i t h a  c o n t t n u a d  u a a  o f  t h a  s « n t a l  h a a l t h  t r u a t  l a n d  t o r  t h a  l a g i a l a *

ri#
A
u

f■v

t l v a l y  d e s i g n a t e d  p u r p o a a a  aa  p r o v i d e d  I n  AS > 7 . 1 4 . 0 1 1 .
( f )  S a f e r c  t h a  a t a t c  c a y  r a a o v e  l a n d  t h a t  l a  p a r t  o f  t h a  e a n t a l

h a a l t h  t r u a t  c c t p u a  f r c s  t r u a t  a t a t u a .  a n d  I n  a d d i t i o n  t o  a n y  o t h a r  
r a q u l r e s e n t e  o f  l a w .  t h a  c c s a i a a l o n a r  o f  n a t u r a l  r t a o u r c a a .  c o n a l a t a n t  
w i t h  t h a  a t a t a ' a  t r u a t  r a a p o n a t b l l l t l a a ,  a h a l l  I d t n t l f y  r a p l a c t s e n t  
l a n d ,  e q u a l  I n  v a l u a  a t  t h *  t i n *  o f  r t p l a c e s a n t .  w i t h i n  l « | t * l « t i v *  
d a a l g n a t l r n s  a nd  I n c o r p o r a t e  t h e *  i n t o  t h a  * « n t * l  h e a l t h  t r u a t  e o r p v a .  
Tha  c c p n l t a t e r . t r  o f  n a t u r a l  r t a o u r c a a  a n n u a l l y  a h a l l  r e p o r t  any 
a c t l o n a  u r . d a r  t h l a  a u b a a c t l e n  t o  Ch*  b e a r d  « a t * b l l t h t d  u n d e r  AS 4 7  • 

5 /  3 0 . 4 * 7 .

*  l a c .  S .  AS 3 1 . 2 3 . ' 3 0 ( c ) ( 1 )  l a  a s a r . d t d  b y  a d d i n g  a n t w  s u b p a r a g r a p h  t oftidi
^  : l )  A l a a h *  K * n t * l  H a a l t h  l o a r d i

l a c .  I .  AS 4 7 . 3 0  l a  a s a r . d t d  b y  a d d i n g  new a a c t t o n a  t o  r t a d <
S e e .  * 7 . 3 0 . 4 4 7 .  ALASKA HZHTAL HEALTH IO aAS .  T h *  A l a t e a  K a n t a I

l o e a t o e  w i t h i n  t r . t  O c p a r t s a n t  o f  H a a ’ t h  a n d  S e c t a l  l a r v w t t .  The
K ,
I *  h o a r d  l a  t h a  a t a t *  p l a n n i n g  a n d  n r e r d l n a t l n g  a g a o c y  f o r  t » a  p u r r t i a a  

J f 1 ’  * 2  f e d e r a l  a n d  a t a t *  l awa  r e l a t i n g  t a  t h *  a a n t a l  h a a l t h  p r e g r a a  o f  ( h *  
a t a t *  Th*  e u r p a t s  * (  t h *  b e a r d  l a  t c  a a a i a t  t h *  t e a t *  i n  a n a u r l r a  an 
L n t a g r a t a d  t c c v r t h e n e i v t  s a n t a l  h a a l t h  p r e g r a a

$ * t .  4 7 , 3 3 , 4 1 2 ,  CCWOS lT JCT f .  ( a )  Th #  b a a r g  c m e t a t a  a t  t h a

C S U  O I i r U l M
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C h a p t e r  <■»
: o t n t » * l j n e r  o f  h e a l t h  a n d  l o d a l  i « r v l c « t ,  o r  t h e  t o c m m o n t r ' t

• d e e l g n e * .  and  n o t  f e v e r  t h a n  n t n a  n o r  s o r e  t h a n  !  o t h e r  r t a b i n ,  
i r o o t n t e d  b v  »*■# g o v e r n o r ,  w i t h  du e  r e g a r d  f o r  p o p u l a t i o n  an-* k t l i n c t f

* 1 g e o g r a p h i c  r e p r e e e n t a t l o n  o f  t h a  a t a t a .
* *  ( b )  At  l e a s t  o n e - t h i r d  o f  t h a  o e n b e r i  i h a l l  he c o m u a e r i  of
* '  r e n t a l  h e a l t h  t e r v l c e e .  o r  p a r e n t e  o r  g u a r d i a n *  o f  c c n i i a e r a .

( c )  At  l e a i t  o n e - t h i r d  o f  t h a  s e a b e r e  i h a l l  be  e i t h e r  p u b l i c  or
11 p r i v a t e  p r o v i d e r !  u f  s a n t a l  h e a l t h  i c r v l c e i .
* i d l  Th#  r e m a i n i n g  - e o b e r i  t h a l l  b e  r e p r e s e n t a t i v e *  o f  t h #  pub l i c

10! a t  l a r g e .
S a c .  • 7 . 1 0 . 6 b ) .  1 1  Ah OF O F F I C E .  ' a )  B o a r d  s e n b r r *  i # r»#

, }  * t a * g * r # d  t e r n  o f  t h r e #  v # # r * .
<S ) A v a c a n c y  o c c u r r i n g  i n  t h a  o e s b e n h l p  o f  t h e  b o a r d  i h a l l  i e  

f i l l e d  b y  a p p o i n t m e n t  o f  t . . a  g c v e r n o r  f o r  ! “■# u n # * p i r e «  t u r n  * f  -he 
v a c a t e d  t a r n ,

i c l  “ emb e r *  - a v  be r e m o v e d  o n l y  f o r  c a u l * ,  i n c l u d i n g .  ■ . t  r o t  1 
l l c l t a d  t o .  p o n r  a t t e n d a n c e  n r  l a c k  o f  . r n t r i b u t l e r  - p  • * #  t a r e  i
v r r a .

Tec  . M D . 6 6 .  OFF ICEFS  A N D  STAFF ,  ( a l  The b o a r d ,  be » e a j o f  
- t v  o t  i t *  e a m p e r i h t p .  a n a l l  a n n u a l l y  a l e c t  a c h a i r  a r d  M * # r  • * f l s i « l  
I T  . " m i d e r i  n e e e n a r y  S r o a  a a c n g  I t *  o e a b e r a n i p ,

i b *  Th.e h ’- a r d  w i l t  h a v a  a  p a i d  i t a l f  p r t e l d e d  bv • • #  . # " i t * . t e n t  
« (  * » n ’. t h  a nd  S o c i a l  S a r v t c t l .  i n c l u d i n g ,  b a t  n o t  . » « » ? # *  * » .

* ' !  e e e r u t l v e  U r e r t e r  whn i h a l l  b e  i t l a c t e d  b e  1 * #  » * a r d  * r  *  u a t i *
t v . d e J  t *  1 ‘ #  t e r e r t - e n t . t h e  e a e c u t t v *  d i r e c t o r  ; i  . *  t * e  r » * t i a l *

e r v u %  u t  t n #  i t a t #  The < * * r u t t u *  d l r e r t o r  i » d  n t f  *t
‘ • o a r l  i h a l l  l e  l i r e c t l *  r e i p o n i t b ' . e  t o  t h #  b r a t d  i n  t h #  r e t *  " * * < •  11
t h e i r  J a t l a t .

CSMI ♦flFlnt aa . I J .
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C h a p t e r  C8

S e c .  « 7 . 3 0 . 6 6 J .  BYLAWS. Tha b o a r d ,  o n  a p p r o v a l  o f  a  a a j o r l t y  o f  
l t a  c e a b a r a h l p  a nd  c o n a t i t a n c  w i t h  a t a c a  l a w ,  i h a l l  i d o p c  a nd  a c t n d  
b y l a v i  g o v a r n i n g  l t a  e c s p o a l c l o n ,  p r o c a a d l n i t ,  a n d  o t h a r  a e t l v l t l r a  
c o n i l i c a n t  w i t h  a c a t a  l aw  a n d  I n c l u d i n g ,  b u t  n o t  l l a l t a d  t o ,  p r o *  
v l i l e n a  c o n c e r n i n g  e q u o r u a  t o  t r a m a c t  b o a r d  b u a l n n a  and  o t h t r  
u p a c t i  o f  p r o c t d u r a ,  f r t q u a n e y  a nd  l o c a t i o n  o f  a a i t l n g i ,  a n d  t a t a b -  
l l i h s a n t .  f u n c t i o n ! ,  a nd  e i a b a n h l p  o f  c o e a l t t t a a .

S a c .  h 7 . 3 0 . i b i .  PCVTRS. Z V T l l S .  AND R I S F C N S m L l T l E S  CF THE 
BOARD.  Tha  b o a r d  i h a l l

( 1 )  s a a i u r s  t h a  a i t a n c  o f  t h a  a a a t a l  h a a l t h  n s t d  a n d ,  a i  
n a c a i a a r y ,  c s n d u e t  I n d a p a n d a n t  i t u d l a i ,  a v a l u a t a  t h a  i t a t i w l d a  s a n t a l  
b a a l t h  t r . f c r c a c l c n  l y a c e a .  a n d  r a v l a w  t h a  c u r r a n t  c a n t a l  h i a l t h  p r o ­
g r a a  o f  t h a  a t a t a i

C l  p r o v l d a  a p u b l i c  f e r u a  f o r  d t a c u i a l o n  o f  t i a u a i  r e g a r d -  
c u r r a n t  and p o t e n t i a l  n r v i c a a  t o  p a r t o n a  l a r v a d  b v  t h a  c e n t a l  i 

b a a l t h  p r o g r a a  o t  t h a  a t a t a i
31 d e t e r s l n *  t h a  n a a d a .  I n c l u d i n g  t h o i a  c u r r e n t l y  u n s e t ,  

o f  t h a  p e n e r . t  t o  be  c a r v e d  b y  t h *  c e n t a l  h e a l t h  p r o g r a s  o f  t h e  i t a t e i  
( A t  r t v i a w  r e p o r t !  f r o a  t h *  D e p a r t m e n t  o f  N a t u r a l  R a i o u r c a *  

r a g i r d l n g  t h #  v a l u a t i o n  o f  t h *  c a n t a l  h a a l t h  l a n d  t r u i t  - id t h a  i t a t u i  
o f  s a n t a l  h e a l t h  t r u i t  l a n d ,  f r o a  t h *  D i p a r t a a n t  o f  R t v a n u *  r e g a r d i n g  
a l l o c a t i o n  t o  t h e  r e n t a l  h e a l c h  I n c w e  a c c o u n t ,  a r . d f r o a  o t h a r  3 a -  
y a r t a a n t i  r e g a r d i n g  t h a  c u r r e n t  and p r o f a c t a d  r a v e n u a  f o r  t h *  a u p p o r c  
o f  t h o  r e n t a l  h e a l t h  p r e g r a a  o f  t h #  i t a t e i

1 )  s u b j e c t  t o  d l i c l o e u r *  r e a c r l c t l o e i  t c p o a e d  b r  a t a t *  o r  
f e d e r a l  c o n f t d e n - t a l l t ,  c r  p r i v a c y  l e v a ,  h a v *  a c c a a i  t o  i n f o r s a t t e n  I n  
t h *  p o a a t i a i o e  cf a t a t *  a g e n c i e n

b!  i n  c o n j u n c t i o n  w i t h  t h a  S e p a r r a s n t  o f  h e a l t h  a n d  S o c i a l  
S e r v t t a a .  p r a p a r *  a nd  a n n u a l l y  u p d a t a  a l o n g - t a r a  c o c p r a h a n a t v *  i t a c *

- ' ) •  CSKS t J l F l a t  * *
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C h a p t e r  <.8

i 1 c e n t a l  h e a l c h  p l a n ,  co  I n c l u d e  t h e  p r o j e c t e d  n e e d  a n d  c he  a e r v l c e i ,
? !  f a c i l i t i e s .  a n d  r e a o u r c e a  f o r  che  c e n c a l  h e a l t h  p r o g r a a  o f  t h e  acac<

co  me ec  t h a t  n e e d i
( 7 )  I n  c o n j u n c t i o n  w i t h  cha D e p a c c o e n c  o f  H e a l c h  a nd  S o c i a l  

S e r v i c e s ,  d e v e l o p ,  p r e p a r e ,  a d o p t ,  and  p e r i o d i c a l l y  r e v i e w  a n d  r e v l i t  
a a  n e c c s a a r y  a n a n n u a l  a c a c e  l e p l e n e n t a c l o n  p l a n  t o  n o e c  che  n e e d *  o f  
p e r a o u *  s e r v e d  b y  c he  m e n t a l  h e a l c h  p r o g r a a  o f  Che a c a c e i

( 8 )  I n  c o n j u n c t i o n  w i t h  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  
S e r v i e e a ,  a n d  b e f o r e  d e v e l o p i n g  t h e  a n n u a l  a c a c e  I m p l e m e n t a t i o n  p l a n ,  
e v a l u a t e  t h e  e f f e c c l v e n e a a  o f  t h e  p r i o r  y e a r ' s  i m p l e m e n t a t i o n  p l a n  and 
e v a l u a t e  p r o g r a m  p e r f o r m a n c e  and  r e commend im p r o v e m e n t s ,  s e t  p r i o r i '  
t i e s ,  a n d  e s t a b l i s h  c r i t e r i a  co  u t i l i z e  i n  f u n d i n g  a l l o c a t i o n s ,

( 9 )  r e p o r t  a t  l e a s t  a n n u a l l y  c t  t h e  l e g i s l a t u r e ,  g o v e r n o r ,  
a nd  c o c m l a s i o n e r  o f  h e a l t h  a nd  s o c i a l  s e r v i c e s ,  a nd  me e t  w i c h  a p p r o ­
p r i a t e  l e g i s l a t i v e  c o m m i t t e e s ,  c o n c e r n i n g  t h e  h o a r d ' s  a c t i v i t i e s ,  
i n c l u d i n g  I t s  e v a l u a t i o n  o f  t h e  e f f e c t i v e n e s s  o f  t h e  p r i o r  y e a r ' s  
I m p l e m e n t a t i o n  p l a n ,  a n d  I t s  r e c o c x a e n d a t l o n s  co me e t  t h e  r . c c e s s a r v  
o p e r a t i n g  a n d  c a p i t a l  e x p e n s e s  o f  t h e  m e n c a l  h e a l t h  p r o g r a m  o f  t he  
s t a t e ,

( 1 0 1  s e r v e  a s  a n  a d v o c a t e  b e f o r e  che  e x e c u t i v e  a n d  l e g i s l a ­
t i v e  b r a n c h e s  o f  g o v e r n n e n c  a n a  t h e  n u b i l e  c n  b e h a l f  o f  c h o s e  s e r v e c  
*> • t n e  m e n t a l  h e a l t h  p r o g r a m  o f  t h e  s t a t e - ,

<111 d i s c o u r a g e  d u p l i c a t i o n  o f  s e r v i c e s  a nd  p r c m o t c  e f f i ­
c i e n t  a n d  c o o r d i n a t e d  u t e  o f  f e d e r a l ,  s t a t e ,  and  p r i v a t e  r e s o u r c e s  m  
t - e  - r e v i s i o n  o f  - e n c a l  h e a l c h  s e r v i c e s ,  and

■ I J j  r e v i e w  a p p l i c a b l e  s t a t u t e s .  : e g u l a t i i n s . a nd  p o l i c i e s  
a nd  r < n o r ® # n d  a p p r o p r i a t e  c h a n g e s .

S e e .  . r . 2 0 . 6 6 9 .  D E F IN I T IO N .  I n  AS - 7 . 2 0 . b 6 )  -  - 7 , 3 0 . 6 6 9 .
" b e a r d ' '  me an s  t h e  A l a t x a  M e n t a l  H e a l t h  B o a r d  e s t a b l i s h e d  i n  

CSHB 9 - ( F l n j  - n  .  U -
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C h e p t e r  Ad

AS A 7 . 3 0 . 6 6 l .

*  S e c .  S e c t i o n  1 ( b ) ,  c h .  1 3 7 .  S I A  1 9 8 6 ,  ! •  amended  co  r e a d ,
( b )  T h e  c c c s a l a a l o n  e s t a b l i s h e d  u n d e r  ( a )  o f  t h l a  s e c t i o n  c o n ­

n e c t  o f  t h r e e  ( F I V E )  mem be r * ,  I n c l u d i n g  t h e  c o r a l s * l o n e r  o f  n a c u t e l  
r e t o u r c e e , c r  t h *  c o c n l e e l o n e r  ‘ a d e e l g n e a  I AND THE COMMISSIONER OF 
HEALTH AND SOC IAL SER V I CES .  OR THE I R  DES ICNEES t , a n d  cwo (THREE! 
a  e mb e r *  a n d  two  ( THREE !  a l t e r n a t e s  (APPOINTED BY THE GOVERNOR) * t  
f o l l o w s :

( 1 )  a membe r  a n d  a n  a l t e r n a t e  r e p r e s e n t i n g  c h *  p l e l n c l f f e  
who we r e  | , |  a p p o i n t e d  b y  t h e  g o v e r n o r  f r o m  t  l l t t  o f  t h r e e  n a o e e
s u o m i c c t d  t o  t h a  g o v e r n o r  b y  t h e  p l a i n t i f f *  I n  U s t e e  v .  S t a t e ,  A FA
6 2 - 2 2 0 8  C i v i l :

( 2 )  a membe r  a n d  a n a l t e r n a t e  r e p r e s e n t i n g  c he  l n t s r v e n o r s
who w e r e  ( . 1  a p p o i n t e d  b y  t h *  g o v e r n o r  f r o a  a l i s t  o f  t h r e e  n a o e e
s u b m i t t e d  c o  che  g o v e r n o r  b y  t h *  l n t s r v e n o r s  i n  U e l a e  / .  S t a t e ,  * TA
8 2 - 2 2 0 8  C i v i l  ( i  AND

( 3 )  A MZHBER AND AN ALTERNATE REPRESENTING THF GOVERNOR'S 
MENTAL HEALTH ADVISORY COUNCIL .  APPOINTED BY THE COVER!' A FROM A L I S T  
OT THREE NAMES SUBMITTED TO THF GOVERNOR BT THE GOVERNOR’ S MENTAL 
HEALTH ADVISORY COUNC IL ! .

*  S e c .  8 .  S e c t i o n  H e ) ,  c h .  1 3 2 .  SLA 1 9 8 6 ,  I t  amended  t o  r e a d i  
( c )  T h *  m e e b a r s  o t  c h *  c c m n t e e l o n  a h a l l  e i a c e  a p r e s i d i n g  o t f t *

c e r .  A m a j o r i t y  o f  t h *  c o o a l t s l o n  c o n s c l t u t s a  a q u o r um .  The a f f i r m a ­
t i v e  v o t e  o f  tw o  I THREE 1 membe r *  l a  r e q u i r e d  t o  t e b t  o f f i c i a l  a c t i o n .  
^  v a c a n c y  d o e *  n o t  I m p a i r  t h e  r o v e r  o f  t h a  r * « a ( * * , n #  membe r#  t o  e a e r -  
c t a a  t h *  p o w e r *  c f  c h a  c o o m i a a t o n .

*  S e c .  9  S e c t i o n  2 .  eh. 1 3 2 .  SLA H 8 6 ,  i *  r e p e a l e d  e n d  r e e n e c t e d  t o  
i r a a d ,

S e c .  2 .  R E S P O N S I B I L I T I E S  OF THE C C t t l l S S l C N ER  OP NATURAL RE-
• i s -  CSHB u r r t n )  s a
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SOURCES AND THE COMMISSION.  ( a )  Tha  c o m m l s e l o n  s h a l l  r e v i e w  p r o ce ­
d u r e *  p r o p o s e d  by  cha cosxa i s i i  l o n e r  o f  n a t u r a l  r e s o u r c e s  co  de t e rmi ne  
t h e  f a i r  m a r k e t  v a l u t ,  ae  o f  t h e  e f f e c t i v e  d e c *  o f  AS 3 8 . 0 5 . 8 0 0 ,  o f  
* 1 1  l a n d  ( s l e e t e d  by  a n d  p a t e n t e d  t o  c he  a c a c e  u n d e r  a a e .  2 0 2  o f  the 
A l a s k a  M e n c a l  H e a l t h  E n a b l i n g  A c t ,  a n d  r e v i e w  c h*  f i n a l  d e t e r m i n a t i o n  
o f  t h e  f a i r  m a r k e t  v a l u e  d e t e r m i n e d  u n d e r  t h o s e  p r o c e d u r a l .

( b )  The c o m o l e e l o n  s h e l l  r e v i e w  c he  I d e n t i f i c a t i o n  by  che  com­
m i s s i o n e r  o f  n a c u r a l  r e s o u r c e s  u n d e r  AS 3 8 . O S . 8 0 0  o f  l a n d  w i t h i n  
l e g i s l a t i v e  d e s i g n a t i o n s  t h a t  l a  e q u a l  I n  v a l u e  t o  a l l  l a n d  s e l e c t e d  
b y  e nd  p a t e n t e d  t o  t h e  s t a t e  u n d e r  s e c .  2 0 2  o f  t h e  A l a s k a  Menta l  
H e a l t h  E n a b l i n g  A c t  C h a t  I s  n o t  I n  l e g i s l a t i v e  d e s i g n a t i o n s .

i c )  I n  t h e  e x e r c i s e  o f  c h e  c o m m i s s i o n ' s  r e s p o n s i b i l l c . e s  under  
t h i s  s e c t i o n ,  t h e  c o m m i s s i o n  a n d  I t s  s t a f f  may r e v i e w  t h e  r e c o r d s  o f  
t h *  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e *  c h a t  a t e  mad*  c o n f i d e n t i a l  bv law 
o r  r e g u l a t i o n .  An i n a l v i d u a l  who  a c q u i r e s  i n t o r c a t i o n  r a d e  c o n f i d e n ­
t i a l  b y  l aw  o r  r e g u l a t i o n  I n  t h e  p e r f o r m a n c e  o f  f u n c t i o n s  a u t h o r  l i e d  
b y  t h i s  A c t  and d i s c l o s e *  I t  w i t h o u t  p r o p e r  a u t h o r i t y  v i o l a t e s  AS ‘ 1 . *  

3 6 . 8 6 0 .
■d) The  c c a s i e s l o n e r  o f  n a t u r e !  r e s o u r c e s  i *  r e s p o n s i b l e  f o r  t h *  

- a n a g e m e n t  o f  t h e  c e n t a l  h e a l t h  l a n d  o f  t h *  s t a t e  a s  a  p u b l i c  t r u s t  
u n d e r  P . L .  s » - d ) 0 .  ' 0  S c a t .  ' 0 9 .  E x c e p t  a *  p r o v i d e d  i n  • «» i t  t h i s  
s e c t i o n ,  t h *  c a c z t i s s l o n e r  o l  n a t u r a l  r e s o u r c e s  r e v  n o t  s e l l .  . e a s e .  o r  
e x c h a n g e  r e n t a l  h e a l t h  t r u s t  l a n d  o f  Che e c e c *  c r  a n  i n t e r e s t  t h *  
c e n t a l  r . e a l t h  t r u s t  l a n d  o f  t h e  s t a t e  w i t h o u t  t h #  p r i o r  a p p r . v e l  
t h e  c - m s n o n .  I n  r e v i e w i n g  a p r o p o s a l  f o r  t h e  s a l r .  ' e t r r .  r  ] 
c h a r g e  « f  c e n t a l  h e a l t h  t r u s t  '. m d  f r o a  t h e  , _ s = s t s * i o n e i  - .  - a t u t a .  
r e s o u r c e s ,  t h e  c t - m s s i o n  n a y  a p p r o v e  t h e  p r o p o s a l  - f  t h #  cc«c ' i s s i a« '»r  
o n i t s  d e t e r m i n a t i o n  t h a t  t h a  p r o p o s a l  I s  c o n s i s t e n t  w i t h  t h *  t e f = *  o i  
t h e  t r u s t  e s t s b l n h e d  by t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  Act  

CSHB 9 2 < r i n »  i n  - 1 6 *
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l e s i o n  s h i l l  r e v i e w  p r o c e -  
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C h a p t e r  c8

( a )  The c c n a l s s x o n a r  o f  n a t u r a l  r a a o u r c a a  s a y  t r a n a f e r  t r u a t  
l a n d  t o  t h a  f e d e r a l  g o v e m a e n c  u n d e r  AS 3 8 . 0 5 . 0 3 5 ( b )  ( 9 )  w i t h o u t  a p ­
p r o v a l  o f  c ha  c c t n l t t l o n .  The  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e !  s h a l l  
a d v i s e  c h a  c o n a l t e l o n  o f  an I n t e n t i o n  t o  t r a n a f e r  c r u a t  l a n d  t o  t h a  
f e d e r a l  g o v e r n m e n t  a n d .  a f t a r  c he  t r a n a f e r ,  a h a l l  c a k e  e v e r y  e f f o r t  eo  
a c q u i r e  r e p l a c e c e n t  l a n d  t o  f u l f i l l  c ha  a c a c a ’ a r e g a i n i n g  e n t l t l e n a n c  ! 
b a a e d  u n  a  p r i o r i t i z a t i o n ,  a p p r o v e d  b y  c ha  c o o a l a a l o n .  o f  e x i s t i n g

v a l i d  m e n c a l  h e a l t h  s e l e c t l c n a .
•  S e c .  1 0 .  S e c t i o n  6 .  c h .  1 3 2 ,  SLA 1 9 8 6 ,  t a  r e p e a l e d  a n d  r e e n a c t e d  t o

r e a d i
S e c .  6 .  T h l t  A c t  l a  r e p e a l e d  o n  t h a  c e r t i f i c a t i o n  o f  t h a  c o a s t s -  

• l o n e r  o f  n a t u r a l  r e a o u r c e a  h a t  cha  m e n t a l  h e a l t h  l a n d  c r u a t  h a s  b e e n

r e c o n s t i t u t e d  u n d e r  AS 3 8 . 0 5 . 8 0 0  c o
( 1 )  Che A l a s k a  M e n t a l  H a a l t h  B o a r d  e a c a b l l a h e d  u n d e r

AS 4 2 . 3 0 . 6 6 1 j
i l )  t h e  l l t u c e n a n c  g o v e r n o r i  a nd  
( ) )  t h e  r a v i a o r  o f  a t a t u c e a .

•  S a c .  i l .  TRANSITIONAL PROV I S IONS .  B e g i n n i n g  w i t h  f l a c a l  y e a r  ’ 9 8 9  
a n d  c o n t i n u i n g  u n t i l  t h e  c o m m i s s i o n e r  o f  n a e u r a l  r a a o u r c a a  c a r t t f l e a  t o  t h e  
c o e s a l a a l o n e r  o f  r e v e n u e  t h a t  t h a  c e n t a l  h e a l t h  . a n d  t r u a t  ha a  b e a n  r e c o n -  
a c l t u t a d  u n d e r  AS 3 8 . 0 5 . 8 0 0 ,  aa  e n a c e a d  I n  a a c .  4  o f  t h l a  A c t ,  z h s  e o t n i s -  
a l o n a r  o f  r e v e n u e  s h a l l  . i n n u a l l y  a l l o c a t e  f r o m  t h e  g e n c t a l  f u n d  o f  t h a  
a t a c e  t o  t h e  a e n t a l  h e a l c h  t r u a t  i n c o o a  a c c o u n t  I n  cha  g e n e r a l  f u n d  a n 
amount  e q u a l  t o  f i v e  p e r c e n t  : i  t h e  u n r e s t r i c t e d  r e v e n u e  u t  t h e  s t a t e  f o r  

Chs f i s c a l  v a a r .
*  S a r  ! T .  N o t w i t h s t a n d i n g  AS . 7 . 3 0 . 6 6 1 1 a ) ,  a s  a d d e d  b y  s a c .  6 o f  t h t e  

A c t .  c f  t h e  i n i t i a l  a p p o i n t e e s  t o  t h «  A l a s k a  M e n t a l  H a a l t h  B o a r d  a p p o i n t e d  
under AS 4 7 . 3 0 . 6 6 2 ,  a s  a dd ed  b y  t e c .  6  o f  t h i s  A c t .  o n e - t h i r d  s h a l l  e a r v c  
f o r  o n e  y a a r  t e r m s ,  o n e - t h i r d  s n a i l  s e r v e  f o r  tw o  y e a r  t e r e s ,  and  c n e - t h l r d

• 17* CSHB t m i n H *
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J A M E S  B. G O T T S T E I N  
I N T E R E S T E D  P A R T I E S  
J a n u a r y  19, 1990,^
L E G A L  A N A L Y S I S / O F  S T A T U S  OF M E N T A L  H E A L T H  T R U S T  LANDS 
A N D  R E L A T E D  ISSUES

S u m m a r y  and Purpose

T h e  C o m m i s s i o n e r  of the  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  is 
e x p e c t e d  to a n n o u n c e  on J a n u a r y  24, 1990 t h a t  she d o e s  n o t  intend 
to f o l l o w  t h e  p r o c e d u r e s  to d e t e r m i n e  t h e  f a i r  m a r k e t  v a l u e  of 
o n e  m i l l i o n  a cres of M e n t a l ' H e a l t h  T r u s t  L ands w h i c h  the Interim 
M e n t a l  H e a l t h  T r u s t  C o m m i s s i o n  (Commission) a p p r o v e d  p u r s u a n t  to 
C h a p t e r  48 S L A  1987 ( C h a p t e r  48). If t h i s  e x p e c t e d  a c t i o n  o c­
curs, t h e  P l a i n t i f f s  in the M e n t a l  H e a l t h  T r u s t  L a n d s  lawsuit, 
W e i s s  v. S t a t e . 4 F A - 8 2 - 2 2 0 8  C i v . , w i l l  b e  f o r c e d  t o  c h a l l e n g e  
t i t l e  to a p p r o x i m a t e l y  7 5 0 , 0 0 0  acres of M e n t a l  H e a l t h  T r u s t  Lands 
a n d  t a k e  o t h e r  a c t i o n s ,  as n e c e s s a r y  s t e p s  t o  p r o t e c t  t h e i r  
r i g h t s  a g a i n s t  t h e  c o n t i n u i n g  b r e a c h  of the t r u s t  by the State of 
A l a s k a  in p r o p e r l y  d i s c h a r g i n g  its f i d u c i a r y  r e s p o n s i b i l i t i e s  in 
m a n a g i n g  the trust.

T h e  land c a t e g o r i e s  are:

3 7 0 . 0 0 0  acres d e s i g n a t e d  as state parks, refuges, 
e t c .;

4 0 . 0 0 0  acres to M u n i c ipalit ies;
4 0 . 0 0 0  acres to N a t i v e  c o r p o r a t i o n s 1 ;
4 5 . 0 0 0  acres to individuals;
3,000 acres to the U n i v e r s i t y  of Alaska; and

2 8 0 . 0 0 0  acres in less than total c o nv eyances.
7 7 8 . 0 0 0

1. It d o e s  n o t  a p p e a r  t h i s  w o u l d  i n c l u d e  a l a r g e  p o r t i o n  of the 
Beluga Coal Field c o n v e y e d  to Co ok Inlet R e gion I n c . , as a result 
of its e x c h a n g e  u n d e r  the A l a s k a  N a t i v e  C laims S e t t l e m e n t  Act.

1



•  •

The p u r p o s e s  of this m e m o r a n d u m  are to o u t l i n e  the relevant 
facts and legal a u t h o r i t y  for such actions.

I .  F A C T U A L  B A C K G R O U N D

In 1956, t h e  C o n g r e s s ,  in o r d e r  to c o r r e c t  a l o n g s t a n d i n g  
p r o b l e m  in p r o v i d i n g  an a d e q u a t e  mental h e a l t h  p r o g r a m  in Alaska, 
g r a n t e d  A l a s k a ,  in trust, o n e  m i l l i o n  a c r e s  o f  l a n d  t o  g e n e r a t e  
i n c o m e  " f i r s t  f o r  t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  m e n t a l  h e a l t h  
p r o g r a m  o f  A l a s k a " .  U n f o r t u n a t e l y ,  a f t e r  s e l e c t i n g  t h e  b e s t  
l a n d s  a v a i l a b l e ,  A l a s k a  n e v e r  a d m i n i s t e r e d  the t r u s t  properly. 
T h i s  i n c l u d e d  t r a n s f e r r i n g  M e n t a l  H e a l t h  T r u s t  L a n d s  t o  t h i r d  
p a r t i e s  w i t h o u t  a d e q u a t e  c o m p e n s a t i o n .  S t a r t i n g  in t h e  m i d -  
Seventie s, t h e  S t a t e  b e g a n  to r e c o g n i z e  t h i s  was illegal, and at 
the same time t h e r e  was a t r e m e n d o u s  c l a m o r  for land b y  m u n i c i­
pa l i t i e s  and o t h e r  i n t e r e s t e d  p a r t i e s  (without p a y i n g  for it, of 
c o u r s e ) .  i n  1 9 7 8  t h e  l e g i s l a t u r e  p u r p o r t e d  t o  a b o l i s h  t h e  
t r u s t  b y  " r e d e s i g n a t i n g "  M e n t a l  H e a l t h  T r u s t  L a n d s  as G e n e r a l  
G r a n t  Lands. W h i l e  a t h e o r e t i c a l  c o m p e n s a t o r y  m o n e t a r y  fund was 
e s t a b l i s h e d ,  M e n t a l  H e a l t h  T r u s t  L a n d s  w e r e  n e v e r  v a l u e d  t o  
d e t e r m i n e  t h e  p r o p e r  c o m p e n s a t i o n ,  and m o r e  im port a n t l y ,  not a 
s i n g l e  p e n n y  was ever p a i d  into this account. I m m e d i a t e l y  after 
t h e  " r e d e s i g n a t i o n " ,  m u n i c i p a l i t i e s ,  N a t i v e  c o r p o r a t i o n s  a n d  
i n d i v i d u a l s  b e g a n  to r e c e i v e  l a r g e  a m o u n t s  o f  t h e  b e s t  M e n t a l  
H e a l t h  T r u s t  Lands w i t h o u t  p a y i n g  fair v a l u e  'or them.

A  l a w s u i t  w a s  b r o u g h t  in 1982 by t h e  A  aska  M e n t a l  H e a l t h  
A s s o c i a t i o n ,  t h r o u g h  S t e v e  C o w p e r  , n a m i n g  V e r n  W e i s s  a n d  Karl 
H i l l i k e r  as r e p r e s e n t a t i v e s  o f  p e o p l e  n e e d i n g  m e n t a l  h e a l t h  
services, t h e  b e n e f i c i a r i e s  of the M e ntal H e a l t h  Lands Trust, to 
d e c l a r e  t h e  l e g i s l a t i v e  a c t i o n  in a b o l i s h i n g  t h e  t r u s t  invalid. 
T h e  S u p r e m e  Court, in 1985, did just that a n d  ord ered "the trust 
be r e c o n s t i t u t e d  t o  m a t c h  as n e a r l y  as p o s s i b l e  t h e  h o l d i n g s  
w h i c h  c o m p r i s e d  t h e  t r u s t  w h e n  the 1978 l a w  b e c a m e  e f f e c t i v e . "  
St a t e  v. W e i s s . . 706 P . 2d 681 (Alaska 1985). However, the state

2.T h i s  was the p e r i o d  o f  t h e  "Beirne I nitia tive" w h e r e  residents 
w e r e  to b e  a l l o w e d  to s t a k e  "undesignated" state land for priv ate 
ownership.

3 . In the same p a c k a g e  of l e g i s l a t i o n  p r o v i d i n g  land to residents 
e n a c t e d  as a r e s p o n s e  to t h e  "Beirne Initiative".

4 . C h a p t e r s  181 and 182 SLA 1978.

5 . G o v e r n o r  C o w p e r  has a p p a r e n t l y  b e e n  a d v i s e d  b y  t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  that as former attorney for the p l a i n t i f f s  it is 
i n a p p r o p r i a t e  o r  i m p r o p e r  f o r  h i m  to t a k e  an a c t i v e  r o l e  in 
r e s o l v i n g  the lawsuit. T h i s  has left a p o l i c y  vacuum.
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d e s i r e d  t o  a v o i d  r e v e r s i n g  p r e v i o u s  a c t i o n s  it h a d  t a k e n  on 
M e n t a l  H e a l t h  T r u s t  Lands, and the p l a i n t i f f s  in the lawsuit w e r e  
c h a l l e n g i n g  c o n v e y a n c e s  of trust land s t o  third parties (for the 
reasons s e t  f orth b e l o w ) . An a l t e r n a t i v e  m e t h o d  of r e c o n s t i t u t­
ing the t r u s t  was a g r e e d  on betw een the p l a i n t i f f s  and the state. 
This a p p r o a c h  was e n a c t e d  a s  C h a p t e r  48 S L A  1987 (Chapter 48).

A m o n g  o t h e r  things, C h a p t e r  48 p r o v i d e d  t h a t  M e n t a l  H e a l t h  
T r u s t  Lands b e  v a l u e d  and an equal v a l u e  of lands in l e gislat ive 
d e s i g n a t i o n s  (state parks, refuges, c r i t i c a l  habitats, a nd t h e  
like) be c o n s t i t u t e d  as a r e p l a c e m e n t  trust, w i t h  8% of the value 
b e i n g  d e p o s i t e d  e v e r y  y e a r  into t h e  M e n t a l  H e a l t h  T r u s t  I n c o m e  
A c c o u n t .  U n d e r  S e c t i o n  4 of C h a p t e r  48, t h e  v a l u e  is t o  b e  
d e t e r m i n e d  b y  t h e  C o m m i s s i o n e r  of t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  u n d e r  p r o c e d u r e s  approved b y  t h e  I n teri m Mental H e a l t h  
T r u s t  C o m m i s s i o n  ( C o m mission ). On N o v e m b e r  7, 1989, a f t e r  m o r e  
t h a n  t w o  y e a r s  o f  a t r e m e n d o u s  a m o u n t  o f  work, the C o m m i s s i o n  
a p p r o v e d  its final p r o c e d u r e s  for d e t e r m i n i n g  the value of M e n t a l  
H e a l t h  T r u s t  L a n d s .  A t  t h i s  time, all i n d i c a t i o n s  are t h a t  t h e  
C o m m i s s i o n e r  is i n t e n d i n g  t o  r e f u s e  to f o l l o w  t h e s e  p r o c e d u r e s .  
If t h e  C o m m i s s i o n e r  fails t o  follow the a p p r o v e d  valuat ion p r o c e­
dur e s  the p r o p o s e d  s e t t l e m e n t  of the l i t i g a t i o n  will be n u l l i f i e d  
a n d  t h e  p l a i n t i f f s  w i l l  be f o r c e d  t o  c h a l l e n g e  t h e  legal s t a t u s  
of t h e  h u n d r e d s  o f  t h o u s a n d s  o f  a c r e s  o f  M e n t a l  H e a l t h  T r u s t  
L a n d s  d e s c r i b e d  a b o v e  a n d  t a k e  o t h e r  s t e p s  t o  p r o t e c t  t h e i r  
rights.

II. A P P L I C A B L E  LAW

A. G e n e r a l  C o n s i d e r a t i o n s . I n  t h e  W e i s s  d e c i s i o n  (this 
c a s e ) ,  s u p r a . ,  t h e  A l a s k a  S u p r e m e  C o u r t  c o n f i r m e d  t h a t  " b a s i c  
t r u s t  law p r i n c i p l e s "  a p p l y  to t h e  a d m i n i s t r a t i o n  of t h e  M e n t a l  
H e a l t h  L ands Trust. In d o i n g  so, at footnote 3, the court cites 
t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c a s e  of L a s s e n  v. A r i z o n a . 385 
U.S. 458, 87 S. Ct. 584, 17 L . E d . 2 d  5 1 5  ( 1 967), a n d  its o w n
p r e v i o u s  d e c i s i o n  in S t ate v. U n i v e r s i t y  of A l a s k a . 624 P.2d 807 
(Alaska 1981).

76 A m e r i c a n  J u r i spruden ce, 2d, Trusts, S e ctio n 315 describes 
g e n e r a l l y  t h e  t r u s t e e ' s  d u t i e s  as f o l l o w s 6 :

A  t r u s t e e  m u s t  act in g o o d  faith in the admin i s t r a t i o n  
o f  t h e  trust, and thi s r e q u i r e m e n t  m e a n s  that he m u s t  
a c t  h o n e s t l y  a n d  w i t h  f i n e s t  a n d  u n d i v i d e d  l o y a l t y  to 
t h e  t r u s t ,  n o t  m e r e l y  w i t h  t h a t  s t a n d a r d  of h o n o r  
r e q u i r e d  of m e n  d e a l i n g  at arm's length in the w o r k a d a y  
w o r l d ,  b u t  w i t h  a p u n c t i l i o  of h o n o r  the m o s t  s e n s i­
tive .  He m u s t  a c t  w i t h  s u c h  h i g h  g o o d  fait h in the

6 . R e f e r e n c e s  t o  f o o t n o t e s  a r e  g e n e r a l l y  o m i t t e d  t h r o u g h o u t  this 
memorandum.
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e x e r c i s e  of d e c i s i o n s  in t h e  a d m i n i s t r a t i o n  of t h e  
trust, and in t h e  i n v e s t i g a t i o n  and d e t e r m i n a t i o n  of 
facts as a b a s i s  f o r  his j u d g m e n t  and d ecisions.  He 
m u s t  a v o i d  all s i t u a t i o n s  and relation s tending  in the 
least t o  i n t e rfere  w i t h  the d i s c h a r g e  of his duties, or 
in w h i c h  h o n e s t y  m a y  be a s t r a i n  on him. A n y  e x c e p­
t i o n s  i n  h i s  c o n d u c t  to t h e  h i g h  s t a n d a r d  o f  h o n o r  
g o v e r n i n g  h i m  r e n d e r s  h i m  fully liable for all ensuing 
d a m a g e s  to the t r u s t  e s t a t e .  C o u r t s  of e q u i t y  h a v e  
b e e n  u n c o m p r o m i s i n g  in t h e i r  h o s t i l i t y  to any l a x n e s s  
o n  the p a r t  of a t r u s t e e  a n d  i n q u i r e  in p r o p e r  c a s e s  
in t o  h i s  a d m i n i s t r a t i o n  of t h e  t r u s t  to d e t e r m i n e  his 
h o n e s t y  and loyalty. T h e  l i b e r a l i t y  with respect to a 
t r u s t e e  of p r o v i s i o n s  in a t r u s t  instrume nt or d e c l a r a­
tio n  in no way d i m i n i s h e s  the t r u s t e e ' s  duty to act in 
u t m o s t  goo d faith.

S e c t i o n  316, T r u s t s ,  76 A m e r i c a n  J u r i s p r u d e n c e ,  2d., d e ­
sc r i b e s  h o w  a t r u s t e e  m u s t  a c t  e x c l u s i v e l y  in the trust's i n t e r­
ests:

A t r u s t e e  in h i s  a d m i n i s t r a t i o n  of t h e  t r u s t  is u n d e r  
the duty  of a cting e x c l u s i v e l y  and solely in the i n t e r­
est of t h e  t r u s t  e s t a t e  or t h e  b e n e f i c i a r i e s  w i t h i n  
t h e  t e r m s  of t h e  trust, a n d  is n o t  to act in his own  
i n t e r e s t  or "n t h e . i n t e r e s t  of a t h i r d  person. He m u s t  
act for and not a g a i n s t  the t r u s t  e state or the b e n e f i­
ciary. In general, any act of the trus tee in h o s t i l i t y  
t o  t h e  i n t e r e s t  o f  t h e  t r u s t  e s t a t e  is a b r e a c h  of 
trust. He m a y  h o t  w i t h o u t  b r e a c h  of duty take  part in 
a n y  t r a n s a c t i o n  c o n c e r n i n g  t h e  trust, w h e r e  he ha s an 
i n t e r e s t  in s u c h  t r a n s a c t i o n  a d v e r s e  to t h a t  of t h e  
beneficiary.

A t r u s t e e  is u n d e r  a d u t y  t o  r e f r a i n  from s i t u a t i o n s  
w h e r e i n  h i s  o w n  i n t e r e s t s  a r e  b r o u g h t  i n t o  c o n f l i c t  
w i t h  t h o s e  of t h e  trust, i r r e s p e c t i v e  of g o o d  or b ad 
faith on h i s  part. He m u s t  n o t  d o  a n y thing tending to 
i n t e r f e r e  w i t h  h i s  e x e r c i s e  o f  a w h o l l y  d i s i n t e r e s t e d  
and independe nt judgment.

In c o n f o r m a n c e  with t h e  above d e s c r i b e d  standard of c o nd uct 
b y  a t r u s t e e ,  o n e  of the b a s i c  p r i n c i p l e s  o f  t r u s t  law is t h a t  
t h e  t r u s t e e  must k e e p  t r u s t  p r o p e r t y  s e p arate from his individual 
p r o p e r t y .  S e c t i o n  179 R e s t a t e m e n t  of t h e  Law of Trust, 2d.

S i m i l a r l y ,  a t r u s t e e  m a y  n o t  e n g a g e  in s e l f - d e a l i n g  w i t h  
t r u s t  property.

A t r u s t e e  is not p e r m i t t e d  to p lace h i mself in a p o s i­
ti o n  w h e r e  it w o u l d  be for h i s  o w n  b e n e f i t  to v i o l a t e  
his d u t y  to the beneficiari es, and it is a well e s t a b­
lished g e n er al rul e that a trustee should not e ngage  in 
s e l f - d e a l i n g  * * *.
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* * ★
T h e  p r o h i b i t i o n  a g a i n s t  s e l f - d e a l i n g  or m i n g l i n g  of 
funds by a t r u stee does not d e p e n d  upon any question of 
fraud, b u t  is m a d e  abs olute to a v o i d  the possibility of 
fraud a n d  to a void the t e m p t a t i o n  o f  self-interest.

76 A m e r i c a n  J u r i s p r u d e n c e ,  2d., S e c t i o n  319. T h i s  is not a n e w  
p r i n c i p l e .  I n  t h e  1 8 2 3  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c a s e  o f  
W o r m l e v  v. W o r m l e v , 8 W h e a t o n  421, 5 L . E d  651 (1823), J u s t i c e  
S t o r y  wrote:

No r u l e  is b e t t e r  s e t t l e d  t h a n  t h a t  a t r u s t e e  c a n n o t  
b e c o m e  a p u r c h a s e r  of the t r u s t  estate. He c a nnot be 
at o n c e  v e n d o r  a n d  v e n d e e .  H e  c a n n o t  r e p r e s e n t  in 
h i m s e l f  t w o  o p p o s i t e  a n d  c o n f l i c t i n g  i n t e r e s t s .  A s  
v e n d o r  h e  m u s t  a l w a y s  d e s i r e  to s e l l  as high, and as 
p u r c h a s e r  to b u y  as low, as p o s s i b l e ;  and the law h a s  
w i s e l y  p r o h i b i t e d  any p e r s o n  from assu m i n g  such d a n g e r­
ous and incompatible  characters.

In t h e  c a s e  of t h e  Mental H e a l t h  Lands Trust, the dis honest 
and u n s c r u p u l o u s  a c t i o n s  o f  the s t a t e  in t h e  a d m i n i s t r a t i o n  of 
the t r u s t 3 m a k e s  a m o c k e r y  of the j u s t  e n u n c i a t e d  s t a n d a r d s  of 
conduct. T he f o l l owing is a d e s c r i p t i o n  of the remedies appro

7.W h i l e  t h e  state, as a whole, has a c t e d  a b o m i n a b l y  w i t h  respect 
to t h e  trust, the state is compo sed of m a n y  different parts, and 
w i t h  s o m e  n o t a b l e  e x c e p t i o n s  it is hard to c a s t  p articular i n d i­
vi d u a l s  as culpable. The 1978 legislature, for example, can say 
it i n t e n d e d  to c o m p e n s a t e  the t r u s t  a n d  n o  b a d  f a i t h  w a s  i n­
volv e d .  F r o m  1973 u n t i l  the lawsuit, D N R  c a n  say it w a s  j u s t  
f o l l o w i n g  s t a t e  law. The 1987 L e g i s l a t u r e  c an say it a ct ed in 
g o o d  f a i t h  in e n a c t i n g  C h a p t e r  48 a n d  e x p e c t e d  the C o m m i s s i o n e r  
of D N R  t o  f o l l o w  the p r o c e d u r e s  a p p r o v e d  b y  the Commis s i o n .  On 
the o t h e r  hand, t h e  a d m i n i s t r a t i o n ' s  b u d g e t i n g  p r o c e s s  c l e a r l y  
d o e s  not p r o p e r l y  a l l o c a t e  t r u s t  f u n d s  " f i r s t  to the n e c e s s a r y  
e x p e n s e s  of t h e  m e n t a l  h e a l t h  p r o g r a m " ,  a n d  t h e  L e g i s l a t u r e  
c e r t a i n l y  has not c o r r e c t e d  this in its appro priations. S i m i l a r­
ly, DNR h a s  not b e e n  at all c o n c e r n e d  w i t h  m a k i n g  sure the trust 
is f a i r l y  compensated.

8.T h e  b a r e s t  o u t l i n e  of facts g i v e n  h e r e  d o e s  not e v e n  s c r a t c h  
the s u r f a c e  of the repeated, d e l i b e r a t e  and d e t e r m i n e d  efforts of 
the s t a t e  to a v o i d  its trust r e s p o n s i b i l i t i e s  and c o n v e r t  t r u s t  
p r o p e r t y  to its o w n  use w i t h o u t  c o m p e n s a t i o n  to the b e n e f i c i a r i e s  
of t h e  trust, who, a f t e r  all, are a m o n g  the m o s t  d e f e n s e l e s s  in 
the p opula t i o n .
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p r i a t e  f o r  t h i s  b r e a c h  of t r u s t ,  i n c l u d i n g  t h e  r i g h t s  of t h e  
b e n e f i c i a r i e s  to p u r s u e  t r u s t  p r o p e r t y  into  the h a n d s  of t h i r d  
p a r t i e s ,  a n d  h o l d  t h i r d  p a r t i e s  a c c o u n t a b l e  to t h e  t r u s t  in the 
e v e n t  of t h e i r  p a r t i c i p a t i o n  in the b r e a c h  of trust.

B. O n l y  Purc hasers For V a l u e  W i t h o u t  N o t i c e  Have Valid 
T i t l e  to Mental H e a l t h  T r u s t  Lands.

1. G e n e r a l  R e q u i r e m e n t s .

O n l y  b o n a  fide p u r c h a s e r s  —  t h a t  is p e o p l e  who h a v e  p a i d  
v a l u e  for t r u s t  p r o p e r t y  and are w i t h o u t  notice, either actual or 
i m p u t e d  o f  t h e  t r u s t  o r  the b r e a c h  of t r u s t  h a v e  v a l i d  title to 
M e n t a l  H e a l t h  T r u s t  Lands. T h e  r e a s o n  f o r  t h i s  rule is t h a t  as 
b e t w e e n  t h e  c l e a r l y  i n n o c e n t  b e n e f i c i a r y  a n d  a t hird p a r t y  w h o  
ha s  o b t a i n e d  t r u s t  p r o p e r t y ,  t h e  b e n e f i c i a r y  s h o u l d  not s u f f e r  
t h e  l o s s ,  u n l e s s  the t h i r d  p a r t y  c a n  p r o v e  he w a s  i n n o c e n t  as 
well. In p r o v i n g  his innocence, the law c h a r g e s  the third party 
w i t h  k n o w l e d g e  of c e r t a i n  f a c t s  a n d  w i t h  t h e  d u t y  t o  m a k e  an 
i n q u i r y  i n t o  oth er facts w h e r e  h e  s h o u l d  hav e b e e n  wary. Bogert 
in T h e  L a w  o f  T r u s t s  a n d  T r u s t e e s ,  R e v i s e d  S e c o n d  E d i t i o n 9 ., 
d e v o t e s  a w h o l e  c h a p t e r  (43) to the "Bona Fide P u r c haser Rule".

S e c t i o n  881 of B o g e r t  s t a t e s  t h e  b a s i c  b o n a  fide p u r c h a s e r  
rule: '

A  m o s t  i m p o r t a n t  r u l e  w h i c h  l i m i t s  t h e  p o w e r  of a 
b e n e f i c i a r y  o r  o t h e r  h o l d e r  of an e q u i t a b l e  i nterest to 
p u r s u e  and c l a i m  p r o p e r t y  is t h e  d o c t r i n e  to the e ff ect 
t h a t  the t r a n s f e r  of t h e  legal e s t a t e  in pro perty to a 
b o n a  fide p u r c h a s e r  for v a l u e  cuts off all equities in 
t h e  same property. T h u s  if a t r u s t e e  holds under  the 
t r u s t  t h e  l e g a l  t i t l e  to r e a l  e s t a t e  (the t r u s t  n o t  
b e i n g  on the r e c o r d ) , and the t r u s t e e  sells the land to 
a p u r c h a s e r  w h o  d o e s  n o t  k n o w  of t he t r u s t ,  or h a v e  
r e a s o n  to k n o w  of it, and w h o  p a y s  a valuable c o n s i d e r­
at i o n  for the legal title, the l a t t e r  gets an interest 
free and c l e a r  of the trust, and the b e n e f i c i a r y  c a n n o t  
g e t  the aid o f  a c o u r t  of law or e q u i t y  in o b t a i n i n g  
the legal t i t l e  o r  possession.

S e c t i o n  887 of Bogert states:

9 . H e r e a f t e r  r e f e r r e d  to as "Bogert".
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It is well settled  that in o r d e r  to h a v e  the b e n e f i t  of 
t h e  b o n a  fide p u r c h a s e r  rule, t h e  t a k e r  of t h e  legal 
t i t l e  m u s t  have "paid value," or m u s t  have been a taker 
"for a v a l u a b l e  c o n s i d e r a t i o n . "

2. Notice.

S e c t i o n  891 of B o g e r t  d i s c u s s e s  t h e  v a r i o u s  c a t e g o r i e s  of 
n o t i c e  as follows:

T h e  c a s e s  a n d  s t a t u t e s  d e s c r i b e  t h e  p e r s o n  w h o  c a n  
q u a l i f y  fox the p r o t e c t i o n  o f  the r u l e  as "an innocent 
purchaser", or a "bona fide p u r c h a s e r " ,  or a "purchaser 
w i t h o u t  n o t i c e "  o f  t h e  e q u i t y  in f a v o r  of a n o t h e r  
p e r s o n  w h i c h ,  it is c l a i m e d ,  h a s  b e e n  c u t  off. The 
fact of w h i c h  it is alleged t h e  p u r c h a s e r  had no notice 
m a y  be e i t h e r  (1) t h e  m e r e  e x i s t e n c e  of the t r u s t  or 
o t h e r  e q u i t y  o r  (2) t h e  e x t e n t  of t h e  p o w e r s  of the 
t r u s t e e  u n d e r  a k n o w n  t r u s t .  In d i s c u s s i n g  t h e s e  
p r o b l e m s  t h e  c o u r t s  and w r i t e r s  u s e  v a r i o u s  w o r d s  and 
phrases, n o t  a l w a y s  c onsistently, for example, "knowl­
edge", " n o t ice",  " a c t u a l  n o t i c e " ,  " i m p l i e d  notice", 
" c o n s t r u c t i v e  n o t i c e " ,  " a b s o l u t e  n o t i c e " ,  a n d  "facts 
p u t t i n g  on inquiry". It is b e l i e v e d  t h a t  confu sion can 
b e  a v o i d e d  b y  u s i n g  t h e  s i n g l e  w o r d  " n o t i c e " ,  a n d  
d e f i n i n g  it t o  i n c l u d e  a w a r e n e s s  of a fact w h i c h  the 
p a r t y  e i t h e r  h a d  actually, o r  s h o u l d  h a v e  possessed, or 
w h i c h  the law r e g a r d s  h i m  as posses s i n g .

O n e  w h o  is a p u r c h a s e r  of p r o p e r t y  w h i c h  is s u b j e c t  to 
a n  equity m a y  b e  in any one of s e v e r a l  d i f f e r e n t  s i t u a­
t i o n  w i t h  r e g a r d  to n o t i c e  a s  t o  w h e t h e r  the p r o p e r t y  
c o m e s  tc h i m  c h a r g e d  w i t h  a n  e q u i t y  or free from all 
equities.

(1) H e  m a y  h a v e  n o  k n o w l e d g e  o r  i n f o r m a t i o n ,  e i t h e r  
a c t u a l  or i m p u t e d  u n d e r  a s t a t u t e  o r  o t h e r w i s e ,  w h i c h  
w o u l d  lead a r e a s o n a b l e  m a n  e i t h e r  t o  k n o w  t h a t  t h e r e  
w a s  a n  e q u i t y  a t t a c h e d  o r  t o  i n q u i r e  f u r t h e r  w i t h  
r e s p e c t  t o  t h e  p o s s i b i l i t y  o f  s u c h  e q u i t y  b e i n g  a t­
tached. In this c a s e  he is a n  " i n n o c e n t  p u rchas er," or 
" p u r c h a s e r  w i t h o u t  notice."

(2) H e  m a y  h a v e  k n o w l e d g e ,  c o m i n g  t o  h i m  or h i s  a g e n t  
t h r o u g h  t h e  s e n s e s  of s i g h t  o r  h e a r i n g ,  w h i c h  s h o w s  
t h a t  the p r o p e r t y  i n  q u e s t i o n  is b e i n g  t r a n s f e r r e d  to 
h i m  s u b j e c t  to an equity. In this c a s e  he may be said 
to be a " p u r c h a s e r  with actual n o t i c e . "
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(3) H e  m a y  h a v e  n o t i c e  of a n  equity, imputed to him 
t h r o u g h  r e c o r d i n g  or o t h e r  s t a t u t e s , in w h i c h  case he 
is u s u a l l y  c a l l e d  a p u r c h a s e r  "with c o n s t r u c t i v e  n o­
t i c e . "  F o r  p u r p o s e s  of p u b l i c  p o l i c y  t h e  s t a t u t e s  
t r e a t  h i m  as having notice, w h e t h e r  or not he is a c t u­
al l y  c o n s c i o u s  of the e x i s t e n c e  of the equity.

(4) He may have k n o w l e d g e  of facts about the ownership 
of the property, e i t h e r  a c t u a l l y  a c q uire d by himself or 
h i s  agent, o r  i m p u t e d  to t h e m  u n d e r  statutes, which, 
w h i l e  n o t  s u f f i c i e n t l y  s t r o n g  to l e a d  an o r d i n a r i l y  
p r u d e n t  man to a p o s i t i v e  b e l i e f  t h a t  the p r o p e r t y  is 
s u b j e c t  to a n  equity, is of s u f f i c i e n t  force to compel 
an o r d i n a r i l y  careful  man to i n quire  further regarding 
a p o s s i b l e  equity. If such is the case, the purchaser 
is c h a r g e d  b y  t h e  c o u r t  w i t h  n o t i c e  o f  t h e  facts r e­
g a r d i n g  t h e  e q u i t y  w h i c h  a r e a s o n a b l e  i n q u i r y  w o u l d  
h a v e  r e v e a l e d .  A  p u r c h a s e r  o f  t h i s  t y p e  is o n e  "put 
u p o n  inquiry," a n d  if the i n q uiry o u g h t  to have led to 
n o t i c e  of t h e  e q u i t y  he is t r e a t e d  by the c o u r t  as if 
he had h a d  a ctual notice of it.

(5) A  p u r c h a s e r  m a y  b e c o m e  a p u r c h a s e r  w i t h  n o t i c e  
b e c a u s e  of a c o m b i n a t i o n  o f  t h e  f a c t o r s  of a c t u a l  
n o t i c e ,  c o n s t r u c t i v e  notice, a n d  n o t i c e  a c q u i r e d  from 
f acts p u t t i n g  on inquiry. T h u s  he may have information 
f r o m  e a c h  o f  t h e  t h r e e  t y p e s  o f  s o u r c e s ,  no o n e  of 
which, s t a n d i n g  alone, w o u l d  m a k e  h i m  a p u r c haser with 
n o t i c e  of a n  a t t a c h e d  equity, b u t  which, in c o m b i n e d  
effect, give him the r e q u i s i t e  k n o w l e d g e  to make him a 
m a l a  fide purchaser.

(Emphasis added)

Se c t i o n  892 states:

If the p r o o f  shows t h a t  the p u r c h a s e r  was conscious of 
the e x i s t e n c e  of any e q u i t y  a g a i n s t  the property, there 
is no d o u b t  that he c a n n o t  g e t  the bene fit of the bona 
fide p u r c h a s e r  rule.

S e c t i o n  893 of B o g e r t  " C o n s t r u c t i v e  N o t i c e  u n d e r  R e c o r d i n g  
Acts", states:

F r o m  t h e  t i m e  of f iling for record, all p u r c h a s e r  of 
the p r o p e r t y  involved, and in m a n y  cases cred itors are 
c h a r g e d  w i t h  k n o w ledge of the e x i s t e n c e  and contents of 
t h e  d o c u m e n t  in q u e s t i o n .  It is c l e a r  t h a t  t h e s e  
s t a t u t e s  a r e  f r e q u e n t l y  o f  i m p o r t a n c e  in g i v i n g  to a 
p u r c h a s e r  f r o m  a t r u s t e e  o r  o t h e r  h o l d e r  of p r o p e r t y  
s u b j e c t  to a n  equity n otice of the existence and terms 
of the trust. T h i s  n o t i c e  is g e n e r a l l y  c a l l e d  " c o n­
s t r u c t i v e " .  I t  e x i s t s  n o  m a t t e r  w h a t  m a y  b e  t h e  
p u r c h a s e r ' s  actual knowledge. Thus one purchas ing land
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is c h a r g e d  w i t h  n o t i c e  of t h e  t e r m s  of t h e  r e c o r d e d  
d e e d  to h i s  g r a n t o r  a n d  w i t h  t h e  t e r m s  of all p r i o r  
r e c o r d e d  d e e d s  in the c h a i n  of title. If t h e  g r a n t o r  
or  a p r e d e c e s s o r  of t h e  g r a n t o r  is d e s c r i b e d  in the 
d e e d  by w h i c h  he a c q u i r e d  t i t l e  as a t r u st ee, w i t h  o r  
w i t h o u t  d e t a i l s  o f  the trust, the p u r c h a s e r  is d e e m e d  
to k n o w  of t h e  e x i s t e n c e  of s u c h  a t r u s t  a n d  of such 
d e t a i l s  as to n a m e s  of b e n e f i c i a r i e s ,  p u r p o s e s  of the 
trust, p o w e r s  of the trustee, etc., as are g i v e n  in the 
r e c o r d e d  instrument. Suc h facts thus t r e ated as being 
k n o w n  to the p u r c h a s e r  may give him c o n s t r u c t i v e  notice 
th a t  he will take the p r o p e r t y  s u bje ct to an equity in 
favc-r of the beneficiary, or they m a y  m e r e l y  put him on 
i n q u i r y  a s  t o  w h e t h e r  he w i l l  g e t  t i t l e  f r e e  o f  the 
t r u s t  or not.

* * *

A t  c o m m o n  l a w  the m e r e  p e n d e n c y  of s o m e  a c t i o n s  w i t h  
re g a r d  t o  the t i t l e  to p r o p e r t y  mad e a p u r c h a s e r  during 
the p e n d e n c y  of t h e  a c t i o n  t a k e  s u b j e c t  to t h e  c l a i m s  
o f  t h e  p a r t i e s  a s  l a t e r  a d j u d i c a t e d .  S t a t u t e s  n o w  
p r o v i d e  that in an action a f f e c t i n g  the title to realty 
a n o t i c e  of t h e  p e n d e n c y  of the a c t i o n  m a y  be filed in 
the r e a l  p r o p e r t y  r e c o r d  o f f i c e ,  a n d  t h a t  it shall be 
c o n s t r u c t i v e  n o t i c e  t o  p u r c h a s e r s  of t h e  r e a l t y  p e n­
d e n t e  lite. T h e s e  s t a t u t e s  c o n s t i t u t e  a n o t h e r  s o u r c e  
o f  c o n s t r u c t i v e  n o t i c e  t o  p u r c h a s e r s  o f  r e a l t y  w h o  
c l a i m  to be b o n a  fide purchasers.

S e c t i o n  894 of Bogert states:

If the p r o s p e c t i v e  p u r c h a s e r  of the trust property, or 
of o t h e r  p r o p e r t y  s u b j e c t  to an equity, learns of facts 
p e r s o n a l l y  or t h r ough an agent which, w h i l e  not c o n c l u­
siv e l y  s h o w i n g  the e x i s tence of a trust or o t h e r  e q u i­
ty, w o u l d  l e a d  a n  o r d i n a r i l y  p r u d e n t  m a n  to a b e l i e f  
t h a t  t h e r e  w a s  a p o s s i b i l i t y  t h a t  a n  e q u i t y  existed, 
the p u r c h a s e r  has a d u t y  t o  m a k e  a r e a s o n a b l e  i n q u i r y  
c o n c e r n i n g  t h e  e x i s t e n c e  a n d  n a t u r e  of t h e  p o s s i b l e  
equity,  a n d  h e  w i l l  be c h a r g e d  w i t h  k n o w l e d g e  of the 
facts c o n c e r n i n g  t h e  e qui ty w h i c h  a r e a s o n a b l e  investi­
ga t i o n  w o u l d  have b r o ught to light.

S e c t i o n  894 of Bogert, states:

In roost c a s e s  w h e r e  t h e r e  is a w r i t t e n  t r u s t  i n s t r u­
me n t ,  a n d  t h e  p u r c h a s e r  k n o w s  of it, o r  c o u l d  h a v e  
l e a r n e d  o f  i t  w i t h  r e a s o n a b l e  e f f o r t ,  h e  w i l l  b e  
c h a r g e d  w i t h  the duty of e x a m i n i n g  that instrument.* * *
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T h e  d u t y  to inquire n a y  bo n e r e l y  as to the e x i s t e n c e  
of a t r u s t  or other equity, or it nay include also tho 
o x t o n t  of the p owe rs of the t r u s t e e  and the q u e s t i o n  
w h e t h e r  t h e  t r u s t e e  h a s  d u l y  e x e r c i s e d  tho p o w e r s  
g r a n t e d  to him.

T h e  1823 U n i t e d  S t a t e s  S u p r e n e  C o u r t  c a s e  of W o r r l o v  v. 
W o m l e v . c i t e d  above, d e nonstra tos a gain this is not a now legal 
princi ple.

T h e  n e x t  p o i n t  for c o n s i d e r a t i o n  is, w h e t h e r  tho d e­
f e n d a n t s ,  V o i t c h ,  a n d  C a s t l o n a n  and M c C o r n i c k ,  w e r e  
b o n a e  fidei purchasers of tho F r e d e r i c k  lands, without 
n o t i c e  of t he b r e a c h  of trust. If t h e y  had n o t i c e  of 
the facts, they are n e c e s s a r i l y  a f f e c t e d  with notice of 
t h e  l a w  o p e r a t i n g  u p o n  t h o s e  facts; a n d  t h e i r  general 
d e n i a l  of all knowledge of fraud will not help then, if 
in p o i n t  o f  law, the t r a n s a c t i o n  is r e p u d i a t e d  b y  a 
c o u r t  of equity. If they w o r e  b o n a e  fidei purchasers, 
w i t h o u t  notice, their title n i g h t  have required a very 
d i f f e r e n t  consideration.

* * *

It a p p e a r s  to us therefor e, t h a t  tho c i r c u n s t a n c e s  of 
the c a s e  c a n  lead to no o t h e r  result than that C a s t l o­
na n  a n d  M c C o r n i c k  were not p u r c h a s e r s  w i t h o u t  notice of 
t h o  n a t o r i a l  facts c o n s t i t u t i n g  the b r o a c h  of trust; 
and that, therefore, the F r e d e r i c k  lands ought in their 
h a n d s  t o  s t a n d  c h a r g e d  w i t h  tho t r u s t  in tho c a r r i a g e  
s e t t l e n e n t .

I n t e r e s t i n g l y ,  in J u s t i c e  J o h n s o n ' s  s e p a r a t e  o p i n i o n  ho objected 
to t h o  c h a r a c t e r i s a t i o n  of the t r a n s a c t i o n s  as b e i n g  in bad faith 
or unfair, but n e v e r t h e l e s s  a g reed with the result:

I c a n  s e e  n o t h i n g  b u t  l i b e r a l i t y  in t h o  c o n d u c t  of 
S t r o d e  t o w a r d s  Woraloy, and l i t t l e  e l s e  t h a n  in provi- 
d c n c e ,  c a p r i c e ,  and i n g r a t i t u d e  in t h o  c o n d u c t  of tho 
latter. * * *
N e v e r t h e l e s s ,  thoro are c a n o n s  o f  the c o u r t  of e q u i t y  
w h i c h  havo  t h o i r  foundation, not in tho actual conaio- 
□ion o f  fraud, but in th at h a l l o w o d  orison, "load us 
not into to nptation."

• « *

It is u n q u e s t i o n a b l e ,  f r o n  t h e  o v i d c n c o ,  t h a t  b o t h  
V o i t c h ,  a n d  C a s t l o n a n  a n d  M ' C o r n i c k ,  n u s t  be a f f e c t o d  
by b o t h  legal and actual no tico of tho transactions of
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Strode. They are, thorofore, liable to the sane decree  
w h i c h  ough t to be m a d e  a g a i ns t  tho latter.

It is, how e ve r , s o m e  s a t i s f a c t i o n  t o  me to be ab le to 
v i n d i c a t e  t h e i r  i n n o c e n c e ,  w h i l e  I feel m y s e l f  c o m­
p e l l e d  t o  s u b j e c t  t h e m  t o  a s e r i o u s  loss. T h e  r u l e  
w h i c h  r e q u i r e s  t h i s  a d j u d i c a t i o n ,  may, in m a n y  cases, 
be a h a r d  one, b u t  is a fi x ed  rule, and h as  the s a n c­
tion of p u b l i c  policy.

C. I d e n t i f i a b l e  T r u s t  P r o p e r t y  n o : in the Hands of a Bona 
Eld o_P_urchaser_Can be R e t ur ne d  to the T r u s t .

B o g e r t  a t  S e c t i o n  866 states:

"Tho law is now well s e t t l e d  th a t as  bet we e n tho ces tui 
q u o  t r u s t ^ 10j a n d  t r u s t e e ,  a n d  a l l  p a r t i e s  c l a i m i n g  
u n d e r  t he tr us te e  o t h e r w i s e  than bv  pu rc h as e  for v a l u­
able c o n s i d e r a t i o n . w i t h o u t  notice, all p r o p e r t y  b e l o n g­
ing  to a t r u s t ,  h o w e v e r  m u c h  it n a y  b o  c h a n g e d  o r  
a l t e r e d  in its n a t u r e  o r  c h a r a c t e r ,  a nd  all tho fru it 
of s u c h  p r o p e r t y ,  w h e t h e r  in its o r i g i n a l  o r  a l t e r e d  
st at e,  c o n t i n u e s  to b e  s u b j e c t  to or a f f e c t e d  b y  t h e 
t rust." [cita tion omitted]

T h i s  d o c t r i n e  h a 3  b e e n  e x p r e s s e d  b y  the S u p r o n e  C o u r t  
o f  C a l i f o r n i a  i n  t h e  f o l l o w i n g  w o r d s :  " I t  is v o l l
s e t tl ed  that the b e n e f i c i a r y  o f  a tr u st  nay follow a nd 
r e c o v e r  the trust fund if any p r o p e r t y  in tho hands of 
t h o  t r u s t e e  o r  o f  t h o s e  t a k i n g  w i t h  n o t i c e  c a n  b e  
i d e n t i f i e d  o i t h e r  a s  t h o  o r i g i n a l  p r o p e r t y  o f  t h o  
c e s t u i  q uo  trust, or as the p r o d u c t  of it."

T h i s  ri g ht  of  t h o  b e n e f i c i a r y  is n ot  t h a t  of a l i e n­
h o l d e r  o r  a p r o f c r r c d  c r e d i t o r .  It is b a s e d  on  a 
p r o p o r t y  r i g h t  in t h o  r e s  o r  i t s  s u b s t i t u t e .  " T h o  
r i g h t  of t he  b e n e f i c i a r y  to  p u r s u e  a fund and i mp o se  
u p o n  it the c h a r a c t o r  of a t rust is b as ed o n  the p r i n­
c i p l e  t h a t  it is t ho  p r o p o r t y  of t h o  b e n e f i c i a r y ,  n o t  
u p o n  any right of lion a g a i n s t  tho w r o n g d o e r ' s  ge ne ra l 
o o t a t o ;  a n d  t hi s, w h e t h e r  t h e  p r o p o r t y  s o u g h t  to b o  
r e c o v e r e d  is in t h o  f o r n  in w h i c h  t h e  b e n e f i c i a r y  
p a r t e d  wi t h  its p o s s e s s i o n  or in a s u b s t i t u t e d  form.

(Erphasis a d d e d ) .

10. B o n o f i c i a r y  o r  p u r p o s o  of a trust.
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•  •

T h e  c o u r t  in R o g e r s  v. R o g e r s  4 7 3  N.E. 226 (N.Y. 1984)
s t a t e d :

[0]ne w h o  p o s s e s s e s  e q u i t y  in an a s s e t  is e n t i t l e d  to 
r e s t i t u t i o n  of the a s s e t  by a s u b s e q u e n t  t i t l e  h o l d e r  
w h o  p a i d  no v a l u e  even  if t h e  l a t t e r  had no k n o w l e d g e  
of the p r e d e c e s s o r ' s  e q u i t a b l e  interest.

In P a o l i n o  v. C h a n n e l  Horne C e n t e r s . 668 F . 2 d  721, 723 (3rd 
Cir. 1982) the c o u r t  said:

I f  a p u r c h a s e r  of p r o p e r t y  f r o m  a t r u s t e e  k n e w ,  or 
s h o u l d  have known, that d i s p o s i t i o n  of the p r o p e r t y  was 
a b r e a c h  o f  trust, the p u r c h a s e r  is c h a r g e d  w i t h  the 
same trust.

W i t h  r e s p e c t  to a d o n e e  of t r u s t  prope r t y ,  S e c t i o n  863 of 
B oger t states:

A  d o n e e  w h o  r e c eives trust p r o p e r t y  t r a n s f e r r e d  to him 
in b r e a c h  of trust, a l t h o u g h  he does not k n o w  of the 
br e a c h ,  is l i a b l e  to r e t u r n  the t r u s t  p r o p e r t y  or its 
p r o d u c t  as long as he h o l d s  it.

T h a t  these genera l trust law p r i n c i p l e s  apply to tr ust lands 
s u c h  as Mental H e a l t h  T r u s t  Lands c a n n o t  be seri ously questioned. 
S e e  M u r o h v  v. S t a t e  of A r i z o n a . 1 8 1  P . 2d 3 3 6  ( A r i z .  1 9 4 7 ) .  
I n d e e d ,  M u r p h y  h e l d  t h a t  d e e d s  i s s u e d  in v i o l a t i o n  of t h e  
t r u s t e e ' s  a u t h o r i t y  w e r e  "null a n d  v o i d "  a n d  s u b s e q u e n t  h o l d e r s  
w h e t h e r  b o n a  f i d e  p u r c h a s e r s  o r  n o t  d i d  n o t  h a v e  g o o d  t i t l e  
b e c a u s e  there w a s  nothing to p u r c h a s e 1 1 :

If * * * these e n a c t m e n t s  [conditions upon w h i c h  t r u s­
tee n a y  d i s p o s e  of t r u s t  p r o p e r t y )  a r e  m a n d a t o r y  u p o n

11. T h e  c o u r t  in M u r p h y  d e s c r i b e d  t h e  r e a s o n s  f o r  t h e  t r u s t  
r e s t r i c t i o n s  thusly:

T h o  s a d  e x p e r i e n c e  o f  C o n g r e s s  w i t h  t h e  h a n d l i n g  b y  t h e s e  
t w e n t y - t h r e e  s t a t e s  o f  tho g r a n t e d  lands, the s a l e  thereof, 
and t h e  i n v e s t m e n t  of m o n i e s  derived from a d i s p o s i t i o n  of the 
g r a n t e d  lands, b r ought about a new p o l i c y  which found e x p r e s­
s i o n  in t h e  E n a b l i n g  A c t  for N e w  M e x i c o  a n d  A r i z o n a .  T h e
d i s s i p a t i o n  of tho funds by one d evice or another, s a n c t i o n e d  
o r  p e r m i t t e d  b y  the l egislatures of tho several states, left a 
s c a n d a l  in v i r t u a l l y  e v e r y  state, and these g r a n t e d  lands and 
the m o n i e s  d e r i v e d  f r o m  a d i s p o s i t i o n  t h e r e o f  w e r e  s o  p o o r l y  
a d m i n i s t e r e d ,  so u n w i s e l y  i n v e s t e d  and d i s s i p a t e d ,  that C o n­
gr e s s  c o n c l u d e d  to m a k e  sure, in l i g h t  of e x p e r i e n c e s  of the
p a s t ,  t h a t  s u c h  w o u l d  n o t  o c c u r  in t h e  n e w  s t a t e s  of N e w
M e x i c o  and Arizona.

12



•  •
t h e  Board, o r  a r e  j u r i s d i c t i o n a l  in effect, o r  c o n d i­
tio n s  to be p e r f o r m e d  before p o w e r  v e s t s  in it to make 
t h e  conveyance, then t h e i r  d e e d  is a n u l l i t y  and gives 
rise to no r ights w h a t e v e r  e i ther in the g r a n t e e  or in 
p u r c h a s e r s  for v a l u e  from him.

S e e  a l s o  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c a s e  of A l a m o  Land & 
C a t t l e  Co. v. A r i z o n a . 424 U S  295, 47 L . E d  2d 1, 96 S .Ct 910 
(1976) a n d  U.S. v. 7 8 . 6 1  A c r e s . 2 6 5  F . S u p p  564 ( U S D C  Neb. 
1967), w h i c h  was c i t e d  w i t h  ap proval by the U.S. S u prem e Court in 
Alamo.

E. P a r t ies w h o  have " P a r t i c i p a t e d  in t h e  Breach of Trust 
are Liable for the Damages O c c a s i o n e d  T h e r e b y .

Bogert, S e c t i o n  901 s t a t e s  persons p a r t i c i p a t i n g  in a breach 
of t r u s t  can be h e l d  l i a b l e  for the damages  to the trust:

T h e  w r o n g  o f  p a r t i c i p a t i o n  in a b r e a c h  o f  t r u s t  is 
d i v i d e d  into two elements: (1) an act  o r  o m i s s i o n  which 
furth e r s  or c o m p l e t e s  the b r e a c h  of t rust b y  the t r u s­
tee; and (2) k n o w l e d g e  at the t i m e  that the tr ansa c t i o n  
a m o u n t e d  to a b r e a c h  of trust, or the legal e quival ent 
of such knowledge.

* * *

[I]f the t h i r d  p a r t y  by any a c t  w h a t s o e v e r  assis ts the 
t r u s t e e  in w r o n g f u l l y  t r a n s f e r r i n g  the b e n efits of the 
t r u s t  p r o p e r t y  t o  t h e  trus t e e ,  a n o t h e r  person, or t h e  
a l leged partic ipant, or aids in d e s t r o y i n g  or injuring 
t h a t  p r o p e r t y ,  t h e r e  has b e e n  c o n d u c t  u p o n  w h i c h  l i­
abil i t y  can be predicated, * * *.

S e c t i o n  868 of B cgert states:

[N]o t h i r d  p e r s o n  shal l k n o w i n g l y  aid the t r u s t e e  in 
c o m m i t t i n g  a b r e a c h  o f  his duties.* * *
If a t h i r d  p a r t y  t a k e s  p a r t  w i t h  t h e  t r u s t e e  in a 
b r e a c h  o f  t r u s t ,  t h e  a l t e r n a t i v e  r e m e d i e s  o f  m o n e y  
c l a i m  o r  t r a c i n g  of t r u s t  p r o p e r t y  m a y  be a p p l i e d  to 
h i m  and, as to t h e  trustee, in a d d i t i o n  to o t h e r  r e­
lief.

* * *

[T)he tr ust p r o p e r t y  or its p r o d u c t  has been tr aced to 
the hands of the third p a r t y - p a r t i c i p a n t  and the b e n e­
ficiary has b e e n  able to reach it there. If the b e n e­
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f i c i a r y  b e l i e v e s  that t he t h i r d  party has p a r t i c i p a t e d  
in a b r e a c h  a n d  has p r o c e e d s  of the t r u s t  p r o p e r t y  in 
h i s  h a n d s ,  t h e  b e n e f i c i a r y  m a y  o b t a i n  an a c c o u n t i n g  
f r o m  the t h i r d  party and may ask, in the same suit, for 
t r a c i n g  as t o  a l l  p r o p e r t y  i d e n t i f i e d  a n d  a m o n e y  
j u d g m e n t  as to the balance.

D T h e  S t a t e  s h o u l d  be E n j o i n e d ^ 2 from F u r t h e r  T r a n s f e r s  
o f  M e n t a l  H e a l t h  T r u s t  L a n d s  a n a  P o s s i b l y  All S t a t e  
L a n d s ;  R e c e i p t s  f r o m  A l l  S t a t e  L a n d s  A r e  S u b j e c t  to 
I m p o u n d m e n t ;  T r a c e a b l e  T r u s t  P r o p e r t y  in t h e  H a n d s  of 
T h i r d  Parties is Subject to t he T r u s t ' s  C l a i m s .

S e c t i o n  861 of B o g e r t  states;

T h e  c o u r t  m a y  o r d e r  t h e  t r u s t e e  o r  h i s  s u c c e s s o r  in 
i n t e r e s t  to p e r f o r m  t h e  t r u s t  as a whole, or to t a k e  
s o m e  p a r t i c u l a r  step in t r u s t  administration.

* * *

T h e  c o u r t  m a y  in its d i s c r e t i o n  r e q u i r e  the d e f a u l t i n g  
t r u s t e e  to r e sto re to the t r u s t  fund o r  d e l i v e r  to the 
b e n e f i c i a r y  p a r t i c u l a r  p r o p e r t y  o t h e r  t h a n  money, by 
w a y  of r e s t i t u t i o n  in kind.* * *
[T]he b e n e f i c i a r y  m a y  c l a i m  p a r t  of a t r u s t  fund u n d e r  
a c o n s t r u c t i v e  t r u s t  t h e o r y  a n d  r e c o v e r  m o n e y  d a m a g e s  
f o r  c o n v e r s i o n  or m i s a p p r o p r i a t i o n  of t he o t h e r  part.

12. U n d e r  C i v i l  R u l e  65(c) a b o n d  w i l l  n o r m a l l y  be r e q u i r e d  to 
o b t a i n  a n  i n j u n c t i o n  in o r d e r  t o  c o v e r  a n y  c o s t s  w h i c h  m a y  be 
i n c u r r e d  if the i n j u n c t i o n  later turns out to h a v e  b e e n  w r o n g f u l­
ly i s s u e d .  T h e r e  a r e  n u m e r o u s  cases, h o w e v e r ,  w h i c h  h o l d  t h a t  
s u c h  a b o n d  is n o t  n e c e s s a r y  (or m a y  b e  p o s t e d  in a n o m i n a l  
amount) if t h e  p a r t y  s e e k i n g  it is a p u b l i c  interest litigant, or 
is indi gent. T h e  b e n e f i c i a r i e s  of the M e n t a l  H e a l t h  Lands T r u s t  
q u a l i f y  u n d e r  b o t h  criteria. S ee P e o p l e  of S tate of Col, ex rel. 
V a n  De K a m p  v. T a h o e  Regional  P l a nni ng A g e n c y . 766 F.2d 1319 (9th 
Cir. 1 9 8 5 ) ;  N a t u r a l  R e s o u r c e s  D e f e n s e  C o u n s e l  v. M o r t o n . 337 
F.Supp. 167 (D.C.D.C. 1971); Host V i r g i n i a  H i g h lands C o n s e r v a n c y  
v. I sland C r e e k  Coal C o . . 441 F.2d 232 (4th Cir. 1971); E n v i r o n­
men t a l  D e f e n s e  Fund. Inc.. v. C o r p s  of E n g i n e e r s . 331 F.Supp. 925 
(D.C.D .C.. 1971); O r a n t e s - H e r n a n d e z  v. S m i t h . 541 F.Supp. 351 
(D.C. Cal.  1 9 8 2 ) ;  B a r t e l s  v. B i e r n a t . 4 0 5  F . S u p p .  1012, 1019 
(D.C. Wis. 1975); Bass v. R i c h a r d s o n . 338 F.Supp. 478 (D.C.N.Y. 
1 971); P e n n y  v. H e a l t h  & Social S e r v i c e s  B d . . 285 F . S u p p  526, 
527 (D.C. W i s  1968).
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•  •
S e c t i o n  862 of B o g e r t  states:

Fo r  a b r e a c h  of t r u s t  the t r u s t e e  may be d i r e c t e d  by 
c h a n c e r y  to m a k e  a p a y m e n t  of damage s to the b e n e f i c i­
ary  out of the t r u s t e e ' s  own funds.

S e c t i o n  865 of B o g e r t  states:

[I]f the t r u s t e e  w h o  has d e f a u l t e d  has in his hands the 
t r u s t  res or its substitute, the right of the b e n e f i c i­
ary  t o  h o l d  t h e  t r u s t e e  to p e r s o n a l  l i a b i l i t y  m a y  in 
s o m e  c a s e s  be s u p p l e m e n t e d  b y  a lien u p o n  t h e  res or 
its substitute.

■k k  k

A n d  so too, if a t h i r d  p e r s o n  h a s  in a n y  w a y  r e n d e r e d  
h i m s e l f  l i a b l e  to t h e  b e n e f i c i a r y  to pay d a m a g e s  in 
m o n e y  a n d  s u c h  t h i r d  p e r s o n  is n o t  a b o n a  f i d e  
p u r c h a s e r  b u t  h a s  t i t l e  t o  p a r t  or all of t h e  t r u s t  
r e s ,  o r  t o  a n y  p r o p e r t y  w h i c h  is t h e  s u c c e s s o r  o r
p r o d u c t  o f  p a r t  o r  a l l  o f  t h e  t r u s t  p r o p e r t y ,  t h e
b e n e f i c i a r y  m a y  o b t a i n  a d e c r e e  from the court that the 
b e n e f i c i a r y ' s  c l a i m  f o r  m o n e y  d a m a g e s  b e  d e c l a r e d  a 
lien on s u c h  p r o p e r t y  and be s a t i sfied  out of it.

* * *

If the b e n e f i c i a r y  c h o o s e s  to r e l y  on m o n e y  l i a b i l i t y  
p l u s  t h i s  e q u i t a b l e  l i e n  o n  t h e  t r u s t  p r o p e r t y  o r  its 
proceeds, he has o b v i o u s l y  m a d e  an elect i o n  i n c o n s i s t­
ent w i t h  t r a c i n g  the trus t p r o p e r t y  and c l a i m i n g  it as 
h i s  e q u i t a b l e  p r o p e r t y .  U n d e r  t h i s  l i e n  t h e o r y  t h e  
p r o p e r t y  is t h a t  o f  t h e  d e f e n d a n t  t r u s t e e  o r  t h i r d  
p e r s o n  a b s o l u t e l y .  U n d e r  the t r a c i n g  p l a n  t h e  p l a i n­
tif f  c l a i m s  that legal t itle to the res in q u e s t i o n  is
h e l d  by the d e f e n d a n t  but that it is e q u i t a b l y  owned by
t h e  p l a i n t i f f .  T h e  v a l u e  of t h e  t r a c e a b l e  p r o p e r t y  
wi l l  u s u a l l y  d e t e r m i n e  the b e n e f i c i a r y ' s  c h oice b e twe en 
the lien t h e o r y  and the t r a c i n g  method. If a trustee, 
for e x a m p l e ,  h a s  s t o l e n  t r u s t  funds in the a m o u n t  of 
$ 1 0 , 0 0 0  a n d  i n v e s t e d  t h e m  in r e a l t y  in h i s  o w n  name, 
a n d  the r e a l t y  h a s  b e c o m e  w o r t h  m o r e  t h a n  $ 1 0 , 0 0 0  it 
w i l l  be a d v a n t a g e o u s  for the b e n e f i c i a r y  to e l e c t  to 
r e c o v e r  t h a t  r e a l t y  in c o m p l e t e  s a t i s f a c t i o n  o f  t h e  
c l a i m  for c o n v e r s i o n  of tru st principal. On the other 
h a n d ,  if t h e  r e a l  p r o p e r t y  h a s  d e c r e a s e d  in m a r k e t  
v a l u e  to $8,000, it will be e x p e d i e n t  for the b e n e f i c i­
ary to o b t a i n  a m o n e y  jud gment against the trustee for 
$ 1 0,0 00 on a c c o u n t  of the m i s a p p r o p r i a t i o n  of the trust 
p r i n c i p a l ,  s e l l  the r e a l t y  u n d e r  a l i e n  a n d  r e a l i s e  
$ 8 , 0 0 0  t h e r e f r o m ,  a n d  s t i l l  h a v e  a c l a i m  for $ 2 , 0 0 0  
u n d e r  his judgment.
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In M o o d y  v. P i t t s . 708 S.W. 930 2d. (Texas App. 1986), the 

c o u r t  stated:

If a t r ustee comming les t rust funds with the trustee's 
o w n ,  t h e  e n t i r e  c o m m i n g l e d  f u n d  is s u b j e c t  to t h e  
trust.

In  B l a i r  v. T r a f c o  P r o d u c t s .  I n c . . 369 N . W . 2 d  900 (Mich. 
App. 1985) t h e  co urt said:

[ W ] h e r e  m i n g l i n g  of t r u s t  f u n d s  w i t h  o t h e r  funds o c­
curs, t h e  c e s t u i  a u e  t r u s t  h a s  a lien u p o n  the e n t i r e  
fund, and the law p r e s u m e s  t h a t  the trust fund was not 
p a i d  o u t  so l o n g  as an a m o u n t  e q u a l  to t he trust fund 
remained.

F. A p p o i n t m e n t  of A R e c eive r on M ental Health Trust Lands 
a n d  R e p l a c e m e n t  of the State as T r u s t e e .

R e s t a t e m e n t  of T r u s t s  2d., S e c t i o n  107 (a) states a trustee 
c a n  b e  r e m o v e d  b y  a p r o p e r  c o u r t .  R e l e v a n t  c o m m e n t s  to t h a t  
s e c t i o n  state:

a. R e m o v a l  b y  Court. A c o u r t  m a y  remove a trustee if 
h i s  c o n t i n u i n g  to a c t  as t r u s t e e  w o u l d  be d e t r i m e n t a l  
to  the interests of the beneficiary. The m a t t e r  is one 
f o r  t h e  e x e r c i s e  o f  a r e a s o n a b l e  d i s c r e t i o n  b y  t h e  
court.

b. G r o u n d s  f o r  R e m o v a l .  T h e  f o l l o w i n q  are, a m o n g  
o t h e r s ,  g r o u n d s  for r e m o v a l  of a trustee: * * * the
c o m m i s s i o n  of a seri ous b r e a c h  of trust

S e c t i o n  108 of the R e s t a t e m e n t  of T r u s t s  2d., states if a trustee 
h a s  b e e n  r e m o v e d  the co urt c a n  a p p oin t a n e w  trustee.

S e c t i o n  199(e) of the R e s t a t e m e n t  of T r u s t s  2d., states the 
b e n e f i c i a r i e s  can m a i n t a i n  a suit to r e m o v e  the trustee. Section 
519 o f  B o g e r t  s t ates, "When in the c o u r s e  of the a d m i n i s t r a t i o n  
of a t r u s t  it b e c o m e s  a p p a r e n t  t h a t  t h e  t r u s t e e  c a n n o t  in f a i r­
nes s  to the b e n e f i c i a r i e s  be a l l owed to c o n t i n u e  in the exercise
o f  h i s  powers, he m a y  be removed."

B o g e r t  s t a t e s  at section 867:

S o m e t i m e s  a court can be i n du ced to appoint a receiver
for t he t r u s t  p r o p e r t y  in o r d e r  to p r o t e c t  the trus*
a n d  c o n s e r v e  its a s s e t s ,  p e n d i n g  its d e c i s i o n  on an 
a p p l i c a t i o n  for the r e m o v a l  of a t r u s t e e  or for o t h e r  
relief. T h e  rule r e g a r d i n g  r e c e i v e r s  h a s  b e e n  s t a t e d  
by a G e o r g i a  court: "Besides it is an establ i s h e d  rule
of the C o u r t  of Chancery, that w h e n  a trust fund is in
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d a n g e r  of being w a s t e d  or misapplied, it will interfere 
on the application of those interested in the fund, and 
b y  t h e  a p p o i n t m e n t  o f  a r e c e i v e r ,  o r  in s o m e  o t h e r  
mode, secure the fund from loss."

A  N e w  Y o r k  c o u r t  h a s  said: "it is said t h a t  t h e  a p­
p o i n t i n g  of a r e c e i v e r  r e s t s  in d i s c r e t i o n .  T h i s  
p r o p o s i t i o n  does not t e a c h  much. A receiver is proper, 
if the fund is in danger; and this principle r e c o n c i l e s  
the cases found in the books.

III. A PP LICATION O F  T H E  LAW TO T H E  FACTS HERE

A. N o t i c e  Throu gh Public Records.

T h e r e  is a v e r y  s t r o n g  a r g u m e n t  t h a t  e v e r y o n e  is c h a r g e d  
w i t h  n o t i c e  of the trust and late r the b r e a c h  thereof b e c a u s e  of 
t h e  following.

(a) D e e d . T h e  P a t e n t s  (deeds) t o  the s t a t e  i n d i c a t e  
t h a t  t h e  g r a n t  is p u r s u a n t  to t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  
Act.

(b) Provisions of the A l aska M e n t a l  Health E n a b l i n g  
A c t . T h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  is a p u b l i c  l a w  a n d  
all p e r s o n s  t a k i n g  M e n t a l  H e a l t h  T r u s t  L a n d s  s h o u l d  b e  e i t h e r  
c h a r g e d  with  c o nstructive notice of the t r u s t  r e q uirements or put 
on inquiry.

(c) The 1978 T r u s t  A b o l i s h m e n t . The p u r p o r t e d  r e d e s­
ign a t i o n  of Mental Health T r u s t  Lands b y  the legislatu re in 1978 
and the failure to c omp ensate the t rust one penny was a m a t t e r  of 
p u b l i c  record and persons t a k i n g  Mental H e a l t h  Trust Lands s h o u l d  
be e i t h e r  c h a r g e d  w i t h  c o n s t r u c t i v e  n o t i c e  t h e r e o f  o r  p u t  on 
inquiry.

T h e  legal r e s u l t  of b e i n g  c h a r g e d  w i t h  n o t i c e  is t h a t  o n e  
c a n  not be a bona fide p u r c h a s e r . Thus, u n d e r  thi s a n a l y s i s  no 
third party can have good title to Mental Health T r u s t  Lands, no 
m a t t e r  h o ^  far removed d o w n  in the c hai n of title. 3 Even if the 
c o u r t  d o e s  not c o n c l u d e  e v e r y o n e  is c h a r g e d  w i t h  notice, u n d e r  
the s p e c i f i c s  of m a n y  cases, t h i r d  p a r t y  c o n v e y e e s  d o  n o t  h a v e  
g o o d  title.

1 3 . Of course, t h e r e  v e r y  well m a y  be a c a u s e  of a c t i o n  a q a i n s t  
the S t a t e  for c o n v eyin g bad title.
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B. S p e c i f i c  E x a m p l e s .

1. L e g i s l a t i v e  D e s i g n a t i o n s  (Parks. Refuges, e t c ) .

A s  indicated previously, some 370,000 acres of Mental Health 
T r u s t  L a n d s  h a s  b e e n  d e s i g n a t e d  a s  s t a t e  p a r k s ,  r e f u g e s ,  
etc. S i n c e  title remains in State o w n e r s h i p  there can be no real 
a r g u m e n t  b u t  t h a t  t h e s e  l a n d s  r e m a i n  t r u s t  p r o p e r t y .  J u s t  as 
c l e a r  is that the l e g i s l a t i v e  d e s i g n a t i o n s  are an improper method 
of m a n a g e m e n t  of Me ntal H e a l t h  Trust Lands. Instead these lands 
h a v e  to be m a n a g e d  to a c h i e v e  m a x i m u m  i n c o m e  for the b e n e f i c i­
ari e s  (as do all Mental  H e a l t h  Trus t L a n d s ) . Thus, all of these 
l a n d s  m u s t  be c o m m e r c i a l l y  d e v e l o p e d  t o  the extent it is p ossible 
a n d  f u r t h e r s  the p u r p o s e  of p r o v i d i n g  i n c o m e  to t he Trust. For 
e x a m p l e ,  w h e n  it w i l l  be in t h e  b e s t  i n t e r e s t s  of the b e n e f i c i­
ari e s  of the tr ust to do so these lands must be opened for m i n e r­
al development. 4

2. M u n i c i p a l i t i e s

S i n c e  the m u n i c i p a l i t i e s  were in the forefront of pressuring 
t h e  sta+’e to r e d e s i g n a t e  M e n t a l  H e a l t h  T r u s t  Lands, not only must 
t h e  4 0 , 0 0 0  a c r e s  s e l e c t e d  a n d / o r  c o n v e y e d  to M u n i c i p a l i t i e s  ue 
r e t u r n e d ,  b u t  m u n i c i p a l i t i e s  s h o u l d  b e  l i a b l e  to the b e n e f i c i­
ari e s  for p a r t i c i p a t i n g  in t h e  breach of trust.

3. Native c o r p o r a t i o n s .

B y  far, C o o k  I n l e t  R e g i o n  Inc., h a s  r e c e i v e d  the l i o n ' s  
s h a r e  of t h e  ^ 0 , 0 0 0  a c r e s  t h a t  h a v e  b e e n  c o n v e y e d  t o  N a t i v e  
c o r p o r a t i o n s .  •Ld T h e r e  is no question but that Cook Inlet knew of 
t h e  t r u s t  s t a t u s  of t h e  l a n d s  and  t h e  b r e a c h  of the trust. It 
h a s  b e e n  C o o k  I n let's  legal p o s it ion that Congress autho r i z e d  its 
r e c e i p t  of the b u l k  of t h e  Beluga Coal Field when it appro v e d  the 
C o o k  I n l e t  Land E x c h a n g e .  However, c o u n s e l  for C o o k  I n l e t  has 
n o t  e x p l a i n e d  h o w  C o n g r e s s  could give away something  it no longer 
owned.

14. T h a t  the lands have to be m a n a g e d  to produ ce m a x i m u m  income 
a c e s  not m e a n  tha t the t r u s t e e  may s a c r i f i c e  long -term income for 
i m m e d i a t e  income.

15. T h e  4 0 , 0 0 0  a c r e  f i g u r e  d o e s  not i n c l u d e  lands lost by the 
s t a t e  in its l a w s u i t  w i t h  T y o n e k  N a t i v e  C o r p o r a t i o n  o v e r  c o n­
flic t i n g  s e l e c t i o n  r ight s under the A l a s k a  Mental Health Enabling 
A c t  a n d  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  T y o n e k  N a t i v e  
Corp. v. S e c r e t a r y  of t h e  I n t e r i o r ,  836 F . 2 d  1237 (9th. Cir. 
1988), nor the Beluga Coal Field lands e x c h a n g e d  to Cook Inlet in 
its exchange.
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4. I n d i v i d u a l s .

(a) C o n s t r u c t i v e  N o t i c e . As i n d i c a t e d  above, t i t l e  to all 
M e n t a l  H e a l t h  T r u s t  L a n d s  is in d i s p u t e ,  e v e n  if f o r m a l l y  c o n­
v e y e d  b y  t h e  s t a t e  to i n d i v i d u a l s .  A l l  o f  t h e s e  t h i r d  p a r t y  
c o n v e y e e s  w i l l  b e  b r o u g h t  i n t o  t he l a w s u i t 16 a n d  n o t i f i e d  t h a t  
t h e i r  r i g h t s  to M e n t a l  H e a l t h  T r u s t  L a n d s  is in d i s p u t e .  T h e y  
w i l l  then h a v e  to de fend t h e i r  t itle to Mental H e a l t h  T r u s t  Lands 
as a Bo na f i d e  p u r c h a s e r . A s  o u t l i n e d  above, howev er, it s eems 
t h a t  " c o n s t r u c t i v e  n o t i c e "  of the t r u s t  a n d  b r e a c h  of t h e  t r u s t  
w i l l  be i m p u t e d  t o  i n divi duals on the b a s i s  of the p u b l i c  records 
b y  the court. E v e n  if the c o u r t  does not c h a r g e  every individual 
r e c i p i e n t  w i t h  c o n s t r u c t i v e  n o tice, t h e n  e a c h  p e r s o n  r e c e i v i n g  
M e n t a l  H e a l t h  T r u s t  Lands or i n t e r e s t s  t h e r e i n  m u s t  p r o v e  that he 
p a i d  v a l u e  f o r  t h e  land a n d  t h a t  he d i d  n o t  o t h e r w i s e  h a v e  n o­
tice, e i t h e r  a ctu al or constr uctive, of the t rus t or the breach.

(b) L e a s e s . The sam e a n a l y s i s  w o u l d  hol d for leases.

5. U n i v e r s i t y  of A l a s k a .

T h e r e  is no q u e s t i o n  but t h a t  the U n i v e r s i t y  of A l a s k a  knew 
a b o u t  the t r u s t  s t a t u s  of t h e  3,000 a c r e s  it rec ei v e d  conv ey a n c e s  
of. Indeed, it is p a r t i c u l a r l y  f l a g r a n t  since it r e c e i v e d  these 
c o n v e y a n c e s  in s e t t l e m e n t  of its l a w s u i t  w i t h  t h e  s t a t e  for t h e  
s a m e  b r e a c h  o f  t r u s t  in r e d e s i g n a t i n g  U n i v e r s i t y  T r u s t  L a n d s  as 
G e n e r a l  G r a n t  Lands.

6. L e s s  than total C o n v e y a n c e s .

A g a i n ,  t h e  s a m e  s o r t  o f  a n a l y s i s  a p p l i e s  t o  t h e  o t h e r
280,000 a c r e s  in less than t o t a l  c o n v e y a n c e s  t h a t  have b e e n  m a d e  
o n  M e n t a l  H e a l t h  T r u s t  L a n d s .  H o w e v e r ,  c e r t a i n  c a t e g o r i e s  of 
less than t o t a l  c o n v e y a n c e s  m e r i t  discuss ion.

(a) M i n i n g  L e a s e s . S i n c e  t h e  s t a t e  d i d  n o t  h a v e  r e a l  
m i n i n g  l e a s e s  p r i o r  to t h e  d e c i s i o n  of the A l a s k a  S u p r e m e  C o u r t  
in the 6 ( i ) c a s e 1 and no r e n t s  or r o y a l t i e s  w e r e  ever p a i d  these

1 6 . W h e t h e r  i n d i v i d u a l l y  or as a m e m b e r  of one o r  m o r e  d e f e n d a n t  
c l a s s e s .

17. T r u s t e e s  for Alaska v. S t a t e  D e p a r t m e n t  of Natural R e s o u r c e s . 
736 P . 2d 324 ( A l a s k a  1988). In t h i s  case, t h e  A l a s k a  S u p r e m e  
C o u r t  r u l e d  t h a t  t h e  s t a t e ' s  p r a c t i c e  o f  g r a n t i n g  r i g h t s  to 
e x t r a c t  minerals, a l t h ough d e n o m i n a t e d  a "lease" was not truly a 
l e a s e  b e c a u s e  no r e n t s  o r  r o y a l t i e s  w e r e  d u e  a n d  that t h i s  v i o­
lated S e c t i o n  6 ( i ) of the S t a t e h o o d  A c t  which requires a lease of 
m i n eral resources.
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l e a s e s  are invalid. Of course, the o p e r a t o r s  of these mineral 
p r o p e r t i e s  are accoun t a b l e  for r o y a l t i e s  due to the trust for the 
m i n e r a l s  t h a t  have been r e m o v e d  and a r g u a b l y  for minimum royalty 
a n d / o r  rental payments.

(b) Oil & Gas L e a s e s . It strains creduli ty to believe that 
o i l  c o m p a n i e s  did not a c t u a l l y  k n o w  o f  t h e  t r u s t  s tatus of the 
l a n d s  b e c a u s e  a d e t a i l e d  a s s e s s m e n t  of l a n d  s tatus  and t i t l e  is 
n o r m a l l y  d o n e  by any p r u d e n t  pote n t i a l  oil and gas lessee.

(c) P ublic and C h a r i t a b l e  U s e s . A s  described above, trust 
p r o p e r t y  g i v e n  for a c h a r i t a b l e  p u r p o s e ,  w h e r e  p a y m e n t  of v a l u e  
a n d  l a c k  o f  n o t i c e  is n o t  p r e s e n t  n o r m a l l y  m u s t  be r e t u r n e d  to 
t h e  trust.

T h e r e  are m a n y  other types of t r a n s a c t i o n s  and circumstance s 
t h a t  w i l l  n o  d o u b t  b e  r e v e a l e d .  T h e  f o r e g o i n g ,  r a t h e r  t h a n  
i n t e n d e d  to b e  e x h a u s t i v e ,  is t o  i l l u s t r a t e  the g e n e r a l  p r i n c i­
pl e s  i n v o l v e d  and h o w  t h e y  s h o u l d  b e  a p p l i e d  in p a r t i c u l a r  c i r­
cumsta n c e s .

18. A s  r e c e n t l y  as M a y  of 1989, the U n i t e d  States Supreme Court 
h e l d  t h a t  a flat rate r o y a l t y  for m i n e r a l  lands w a s  an invalid 
m e t h o d  of l e as ing m i n e r a l  trust lands a n d  the statute a u t h o r i z i n g  
it i n v a l i d  as a p pli ed to A r i z o n a ' s  S c hool T r u s t  Lands. A s a r c o  v.
Kadish, 490 US ____, 104 L.Ed 696, 109 S.Ct. ____ (1989). This
w o u l d  a p p e a r  to i n v a l i d a t e  the s t ate's c u r r e n t  leasing p r o g r a m  
w i t h  r e s p e c t  to its a p p l i c a t i o n  to M e n t a l  Health T r u s t  Lands 
(However, no new m i nera l leases have b e e n  issued on Mental H e a l t h  
T r u s t  L a n d s  since the A l a s k a  S u p r e m e  C o u r t ' s  decision in this 
c a s e  in O c t o b e r  of 1985). Interes tingly, at footnote 3, the 
U n i t e d  S t a t e s  S u p reme C o u r t  s p e c i f i c a l l y  acknowled ged the d i f f i­
cu l t y  of d e t e r m i n i n g  fair m a r k e t  v a l u e  of minerals, but r e a f­
fir m e d  its p r e v i o u s  p r o n o u n c e m e n t s  t h a t  "whatever the d i f f i c u l­
tie s  m a y  be in m a k i n g  such apprai s a l s  w i t h  complete accuracy, it 
d o e s  not d e f e a t  the e x i s t e n c e  of a "mark et value" in miner al 
rights, and it does not s u f f i c e  as a r e ason to depart from the 
o r d i n a r y  r e q u i r e m e n t s  that the law i m p o s e s  on such transactions.

19. The same is true for mineral properties, but to a lesser  
e x t e n t  w h e r e  the lessee is a "mom and pop" operation w h i c h  is 
m u c h  m o r e  p r e v a l e n t  in mining, p a r t i c u l a r l y  placer.

20



r c

I N TERIM M E N T A L  H E A L T H  T R U S T  C O M M I S S I O N

DRAFT F I N A L  R EPOR T

(December 20, 1989) 

on

A p p r o v e d  P roce dures for Dete rm i n i n g  the F a i r  Marke t V a l u e
of

A l a s k a ' s  Mental Healt h T r u s t  Lands

v.i



c c

In 1956, the Congress g r anted the T e r r i t o r y  of A l a s k a  the 

right to s e l e c t  one m i l l i o n  acres of land to be m a n a g e d  as a 

p u b l i c  t r u s t  to p r o d u c e  income that would be, " a p p l i e d  first for 

the n e c e s s a r y  expens es of the mental h e a l t h  p r o g r a m  of Alaska." 

However, a f t e r  s e l e cting the most p r o m i s i n g  income produ c i n g  

poten t i a l  l a n d s  a v a i la ble at the time, the S t a t e  n eve r a c t i v e l y  

m a n a g e d  t h e s e  lands as a trust. There w a s  no e f f o r t  to p r o t e c t  

the corpus from d i s s i p a t i o n  or to g e n e r a t e  m a x i m u m  income in t he 

interest of t h e  p r i m a r y  beneficiaries.

To the c o n t r a r y  and from the beginning, lands were c o n v e y e d  

from the t r u s t  at, frequently, less than fair m a r k e t  v a l u e  and 

for p u r p oses n o t  a l lowed in the 1956 legislation . Th e A l a s k a  

Legisl a t u r e  e v e n  a t t e mpted to d i s solve the t r u s t  in 1973. (Ch. 

181, 132, S L A  1978) By O c t o b e r  4, 1985, of the original one m i l­

lion acres, o n l y  194,672 acres of land r e m a i n e d  in u n e n c u m b e r e d  

grant land status. (Interim Mental H e a l t h  T r u s t  Commission, 

Report to t h e  Legislature, February 1987, " A P P E N D I X  C: T HE M E N T A L  

HEALTH LAND TRUST")

In 1982, b e n e f i c i a r i e s  of the trust s u e d  the state for 

breach of its t rus t responsibilities. In October, 1985, the 

Alaska S u p r e m e  C ourt agreed the state h a d  b r e a c h e d  its trust 

re s p o n s i b i l i t i e s  and ordered that, "the t r u s t  m u s t  be r e c o n s t i­

tuted to m a t c h  as nearly as possible the h o l d i n g s  which c o m p r i s e d  

the trust w h e n  the 1978 law became effect i v e . "  State  v. Weiss

I .  IN T R O D U C T IO N  AND BACKGROUND
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706 P . 2d 681 (1985). T h i s  recon stitution w a s  d e e m e d  i m p r a c t i c a­

ble at best b y  the State a n d  it s t r e n u o u s l y  r e s i s t e d  the reversal 

of p r e v i o u s  a c t i o n s  taken on mental h ealth t r u s t  lands that w o u l d  

be required. Therefore, to help devise an a c c e p t a b l e  me thod of 

a l t e r n a t i v e  o r  c o n s t r u c t i v e  r e c o nstit ution of the trust, and to 

assure p r o p e r  t r u s t  m a n a g e m e n t  in the interim, the legislature in 

1986 c r e a t e d  t h i s  I n terim Mental H eal th T r u s t  Lands  Commission 

(Commission). See Ch. 132 SLA 1986. U n d e r  l e g i s l a t i v e  auspices, 

d i s c u s s i o n s  there^ cter t o o k  place between all i n t e r e s t e d  p a r t i e s  

to s e e k  a c c e p t a b l e  a l t e r n a t i v e  m eans of r e c o n s t i t u t i n g  the trust.

In its February,  1987 report to the Legislat ure, at p a g e  '0, 

the C o m m i s s i o n  c o n c l u d e d  that, "(t]he number, c o m p l e x i t y  and 

im p o r t a n c e  of t h e  q u e s t i o n s  raised by the W e i s s  Opinion's  trust 

r e c o n s t i t u t i o n  i n s t r u c t i o n s  urges a n e g o t i a t e d  s e tt lement." T h e  

c o n c u r r e n t  w o r k  of s p e c i a l  legislative c o m m i t t e e s  also all s u p­

por t e d  a n d  a d o p t e d  the c o n cep t of a n e g o t i a t e d  resolution. T h i s  

u n a n i m i t y  c u l m i n a t e d  in t h e  passage of C h a p t e r  48, SIA 1987 

(Chapter 43). C h a p t e r  48 directed a r e p l a c e m e n t  trust corpus be 

. c r e a t e d  from l a n d s  c u r r e n t l y  in l e g i s l a t i v e l y  d e s i g n a t e d  areas  

equal in v a l u e  to the September, 1937, v a l u e  of the original one 

m i l l i o n  a c r e s  r e c e i v e d  b y  the State u n d e r  the 1956 legislation, 

wi t h  the s t a t e  th en to p a y  "rent" at 8% p e r  y e a r  on this value 

into the m e n t a l  h e a l t h  t r u s t  income account.

U n d e r  C h a p t e r  43, this Commission, c o m p o s e d  of the C o m m i s­

sioner of the D e p a r t m e n t  of Natural R e s o u r c e s  (or her d e s i g n e e ) ,
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and two p u b l i c  member, Dr. G e o r g e  Rogers, and Dr. Lidia S e l k r e g g 1 

w a s  d i r e c t l y  c h a r g e d  w i t h  a p p r o v i n g  p r o c e d u r e s  on b e h a l f  of the 

C o m m i s s i o n e r  of the D e p a r t m e n t  of N a t ural R e s o u r c e s  for d e t e r m i n­

ing the 1987 fair m a r k e t  v a l u e  of the original one m i l l i o n  acres 

of m e ntal h e a l t h  t r u s t  l a n d s  and, also, of : e n t i f y i n g  lands of 

equal v a l u e  a m o n g  eight m i l l i o n  acres of p o t e n t i a l  r e p l a c e m e n t  

l ands w i t h i n  l e g i s l a t i v e l y  d e s i g n a t e d  areas.

C o m m e n c i n g  w i t h  its J u n e  9, 1987 m e e t i n g  and c o n t i n u i n g  

t h r o u g h  its m e e t i n g  of N o v e m b e r  7, 1989, t h e  C o m m i s s i o n  held o v e r  

t h i r t y  p u b l i c  m e e t i n g s  or w o r k  s e s sions in o r d e r  t o  evolve its 

fi n a l l y  a p p r o v e d  p r o c e d u r e s  for d e t e r m i n i n g  the fair m a r k e t  v a l u e  

of the o r i g i n a l  m e n t a l  h e a l t h  trust lands. E a c h  m e e t i n g  was 

p u b l i c  a n d  its s u b j e c t  m a t t e r  was n o t i c e d  to all intere s t e d  

p a r t i e s  and an o p p o r t u n i t y  a l l ow ed for all to p r e s e n t  and argue 

t h e i r  v i e w s  b o t h  o r a l l y  a n d  in w r i t i n g  .

1.The c h a i r m a n  of the C omm ission, Dr. G e o r g e  Rogers, is a p r o f e s­
sio n a l  r e s o u r c e  a n d  g e n e r a l  e c o n o m i s t ,  h a v i n g  h i s  f i r s t  c o n t a c t  
A l a s k a  r e s o u r c e s  in 1937 w h i l e  w o r k i n g  in the e c o n o m i c s  d e p a r t­
men t  of S t a n d a r d  oil of California. He has b e e n  an A l a s k a  r e s i­
de n t  s i n c e  1945, s e r v i n g  as an e c o n o m i s t  w i t h  t h e  D e p a r t m e n t  of 
I n t e rior, R e s o u r c e s  for t h e  F u t u r e  a n d  t h e  U n i v e r s i t y  of A l a s k a  
w h e r e  h e  e s t a b l i s h e d  i t s  I n s t i t u t e  o f  S o c i a l  a n d  E c o n o m i c  R e ­
s e a r c h  in 1 9 6 0-61. T h e  o t h e r  p u b l i c  m e m b e r  of t h e  C o m m i s s i o n ,  
Dr. Lidia Selkregg, is a o r o f e s s i o n a l  g e o l o g i s t  and planner. Dr. 
S e l k r e g g  has s e r v e d  on t h e  A n c h o r a g e  A s s e m b l y  a n d  its P l a n n i n g  
and Z o n i n g  C o m m i s s i o n .  S h e  is a l s o  a P r o f e s s o r  E m e r i t u s  at the 
U n i v e r s i t y  of A l a s k a  and d e v e l o p e d  its p l a n n i n g  curriculum. Both 
of t h e s e  m e m b e r s  h a v e  s e r v e d  on m a n y  S t a t e  a n d  F e d e r a l  land u s e  
a n d  n a t u r a l  r e s o u r c e s  c o m m i s s i o n s  a n d  c o m m i t t e e s  a n d  b r i n g  
d e c a d e s  of e x p e r i e n c e  in m a n y  of t h e  i s s u e s  b e i n g  a d d r e s s e d  by 
the Commission.

2 . R e f e r e n c e s  to d o c u m e n t s  h e r e i n  t h a t  h a v e  n o t  b e e n  p u b l i s h e d ,  
are to d o c u m e n t s  p r e s e n t e d  to or p r e p a r e d  b y  t h e  C o m m i s s i o n  and 
kept on file b y  DNR, a c t i n g  as the. C o m m i s s i o n ' s  staff.
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At its N o v e m b e r  7, 1989 meeting, the C o m m i s s i o n  (with one 

dissent) a d o p t e d  final v a l u a t i o n  p roce d u r e s  in c o n f o r m i t y  with 

the l e g i s l a t i v e  intent (copy a t t ac hed as A p p e n d i x  A ) . in all 

instances, s t a n d a r d  and s p e c i f i c  i ndustry m e t h o d o l o g i e s  were 

adopted, as n e c e s s a r i l y  m o d i f i e d  for u se w i t h i n  r a t h e r  s evere 

c o n s t r a i n t s  of a v a i l a b l e  t i m e  and money. The p r o c e d u r e s  were 

t h e n  f -warded on the s a m e  date to the C o m m i s s i o n e r  of Natural 

R e s o u r c e s  to m a k e  the r e s u l t i n g  d e t e r m i n a t i o n  of f?'r m a r k e t  

v a l u e  for the one m i l l i o n  acres of m ental  h e a l t h  t r u s t  lands, as 

r e q u i r e d  b y  C h a p t e r  48. T h i s  R e p o r t  is intended to p r o v i d e  in 

one d o c u m e n t  t h e  b a c k g r o u n d  and r a t i onal e s u p p o r t i n g  a d o p t i o n  of 

t h e s e  p r ocedur es.

II. D I S C U S S I O N

A. FAIR M A R K E T  V A L U E

C h a p t e r  48 r e q u i r e s  t h e  d e t e r m i n a t i o n  of t h e  "fair m a r k e t  

value" of the o r i g i n a l  c o r p u s  and r e p l a c e m e n t  lands. W h i l e  t here 

was c o n s e n s u s  o n  t h e  g e n e r a l  a p p r o a c h  and p r o c e d u r e s  to b e  fol­

lowed, the p r e c i s e  d e f i n i t i o n  and m e a n s  of d e t e r m i n i n g  the fair 

m a r k e t  v a l u e  h a s  c a u s e d  c o n t i n u i n g  disagreement.

In legal m e m o r a n d a  to the Commission, a t t o r n e y s  for the 

P l a i n t i f f s  a n d  the S t a t e  a g r e e d  that "fair m a r k e t  v a l u e  is the 

h i g h e s t  p r i c e  w h i c h  a h y p o t h e t i c a l  w i l l i n g  b u y e r  w o u l d  p a y  a 

h y p o t h e t i c a l  w i l l i n g  s e l l e r  in a free and open m a r k e t . "  (Gott- 

stein, M a y  4, 1989, Re: D e f i n i t i o n  of Fair M a r k e t  V a l u e ; "  K o e s t -  

er, M a y  9, 1989, "Fair M a r k e t  Value.") Additional ly, t h e y  a g r e e d
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"that t h e r e  is no 'inexorable rule' by w h i c h  fair m a r k e t  value is 

to be d e t e r m i n e d ,  and that the c o m p a r a b l e  s a l e s  m e t h o d  is not the 

only o n e  w h i c h  m a y  be u sed." (Koester, op. cit., page 4) All 

p a r t i e s  al so a g r e e d  on t he following s t a t e m e n t  a t  the J u l y  12, 

1989 C o m m i s s i o n  meeting:

F a i r  M a r k e t  V a l u e  for purpo s e s  of C h a p t e r  48 means 

u t i l i z a t i o n  of the best i n f o r m a t i o n  a n d  m e t h o d o l o g y  

a v a i l a b l e  w i t h i n  time and f u n d i n g  c o n s t r a i n t s  to arrive 

a t  f a i r  m a r k e t  value.

(Transcript, p a g e  54)

W h i l e  r e c o g n i z i n g  the income a p p r o a c h  w a s  t h e  approp r i a t e  

m e t h o d o l o g y  f o r  v a l u i n g  resources, DNR a p p l i e d  o n l y  the m arket or 

"compa r a b l e  s a l e s "  a p p r o a c h  in v a l u i n g  t h e  m i n e r a l  endowment. As 

late as the S e p t e m b e r  5, 1989, meeting, t h e  lead  s t a f f  m e m b e r  for 

DNR, Mr. G u s t a f s o n ,  stated: "The m arket a p p r o a c h  [comparable 

sales] is w h a t  w e  a l ways felt is r e q u i r e d  u n d e r  t e r m s  of the 

legislation. T h e r e  are a lot of o t h e r  w a y s  t h a t  y o u  could put a 

v a l u e  on t h i s  thing. We c o u l d  have done t h a t  too, but we have 

been fai th f u l  to t h e  m a r k e t  approach b e c a u s e  t h a t  is w h a t  the 

L e g i s l a t u r e  r e q u i r e d . "  (Transcript, p a g e  55). T h e  Com mis s i o n  

does n o t  a g r e e  t h e  L e g i s l a t u r e  required u s e  of o n l y  the " c o m p a r a­

bl e  sales" ("market") a p p r o a c h  for valu ation.

U n d e r  C o n g r e s s '  intent in the 1956 l e g i s l a t i o n  and s u b s e­

quent s e l e c t i o n  o f  the lands by Alaska, m e n t a l  h e a l t h  trust lands 

we r e  to be m a n a g e d  as a p ub lic trust for i n c o m e  p r o d u c t i o n  rather 

than as a r e p o s i t o r y  of land for resale. P u r s u a n t  to that in­
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tent, the land selec t i o n s  made by the T e r r i t o r y  a nd State of 

Alaska  b e t w e e n  1956 and 1965 were b ased u p o n  l n c o n o  a n a l y s i s . 

S e l e c t i o n s  w e r e  a n t i c i p a t e d  to be suit able for develo p m e n t  and 

ta r g e t e d  lands s u r r o u n d i n g  the p rincipal u r b a n  c e n t e r s  and known 

c o m m e r c i a l l y  v a l u a b l e  natural resource lands a l o n g  or adjacent to 

the m a i n  rail, water, h i ghway and road t r a n s p o r t a t i o n  systems. 

(Refer to F i g u r e  1).

A p p r o x i m a t e l y  half the mental h e alth t r u s t  lands were u r b a n  

and s u b - u r b a n  lands, selected b e c a u s e  t h e i r  v a l u e s  would 

a p p r e c i a t e  at a high rate in response to c o m m u n i t y  growth.

T i m b e r  lands w e r e  s e l e c t e d  with the v i e w  t h a t  t h e y  would b e come 

the cor e of the S t ate' s forest s y s t e m  (which t h e y  are) and h y d r o­

car b o n  and m i n e r a l  lands were s e l ecte d from the m a j o r  mining 

areas of the  State.

Th e s e  s e l e c t i o n  m e t h o d o l o g i e s  are i n h e r e n t l y  inconsiste nt 

with an intent to base mineral v a l u e  on c o m p a r a b l e  sales, as 

v alue or income w o u l d  h a v e  been d e r i v e d  from t h e s e  lands w i t h o u t  

any sales, b u t  t h r o u g h  mineral leases, j o i n t  ventures, and s i m i­

lar t r a n s a c t i o n s  b e t w e e n  the trust and d e v e l o p e r s .  Accordingly, 

r ather t h a n  b e i n g  r e s t r i c t e d  to the c o m p a r a b l e  sales approach, 

the C o m m i s s i o n  a d o p t e d  p roced u r e s  that arc m o s t  appropriat e to 

the v a l u a t i o n  b e i n g  performed. As noted, t h e s e  are in all in­

sta nces those u s e d  in p r a cti ce by industry, w i t h  appropri ate 

a d j u s t m e n t s  d i c t a t e d  by lack of funds and time.
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B. E S T A B L I S H I N G  PROCEDURES
In h i s  J u n e  1987 Review, C o m m i s s i o n  C h a i r m a n  Dr. G e o r g e  

R e g e r s  r e c o m m e n d e d  tha;:

R a t h e r  than use one ap praisal a p p r o a c h  (market data) as 

w a s  don e in 1985 and 1985, the a c c e p t e d  a p p r o a c h e s  most 

ap p r o p r i a t e  to each c l a s s i f i c a t i o n  s h o u l d  be used. For 

e x a m p l e  the m a r k e t  appr oach w o u l d  a p p e a r  s u i t e d  to 

u r b a n  residential and c o m m e r c i a l  lands while t h e  income 

d i s c o u n t i n g  a p p roach w ould  b e  be st for. . . lands 

w h i c h  were se lected not for resale b ut income p r o d u c­

ti o n  management. . . [these] should be v a l u e d  b y  c o n­

tr a c t  wi th a firm e x p e r i e n c e d  in n a tural r e s o u r c e  

a n a l y s i s  and v a l u a t i o n  r at her than a n o t h e r  p a n e l  of 

real estate appraisers.

T h i s  w a s  not ac-^otable to DNR but, since c o n s e n s u s  was 

desired, a c o m p r o m i s e  was reached. T h e  s u rfac e estate of the 

en t i r e  c o r p u s  w o u l d  be v a lued by m eans of three g e o g r a p h i c  opin-  

i o n - o f - v a l u e  p a nels of three a p p r a i s e r s  each, w i t h  p r o v i s i o n  for 

review, q u e s t i o n i n g  and mediati on of any r e m a ini ng d i fferen ces. 

T h e  " r e v i e w  p r o cess" of Plaintiffs s u b m i t t i n g  q u e s t i o n s  r e g a r d i n g  

v a l u a t i o n s  t h r o u g h  their review a p p r a i s e r s  and the s u b s e q u e n t  

c o n s i d e r a t i o n  and resolution of these questions, was d o o m e d

4
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essential to the legitimacy of the process and to overcoming the 

d e m o n s t r a t e d  s h o rtc omings of the o p i n i o n - o f - v a l u e  p r o c e s s 3 .

The natural re source endowment and v a l u e  est imates would be 

accomp l i s h e d  by the natural resources d i v i s i o n  o f  DNR, with input 

from the beneficiaries. Where it was not p o s s i b l e  to arrive at a 

value in-house, this task would be c o n t r a c t e d  to a consultant.

3.In 1985 t h e  State a t t e mpted to put a v a l u e  on the trust corpus 
in r e s p o n s e  to t h e  i n i t i a l  l o w e r  c o u r t  d e c i s i o n  in t h e  W e i s s  
l i t i g a t i o n .  T h i s  e f f o r t  is an i l l u m i n a t i n g  c a s e  s t u d y  of t h e  
role of p r o c e d u r e  d e s i g n  and i m p l e m e n t i n g  m e t h o d o l o g y  in d e t e r­
mining the o u t c o m e  of a process. A rough o p i n i o n  of value p r o c­
ess was u s e d  for the surface, a token v a l u e  for only part of the 
s u b - s u r f a c e  e n d o w m e n t ,  a n d  a d d i t i o n  of 1 0 . 5 %  i n t e r e s t  a n n u a l l y  
f r o m  J u l y  1 9 7 8  t o  J u l y  1985. ( A l a s k a  D e p a r t m e n t  o f  N a t u r a l  
Resources, H a y  1985, " V a l u e  S u m m a r y  M e n t a l  H e a l t h  L a n d  R e t a i n e d  
in State O w n e r s h i p . " }  T o  this was a d d e d  t h e  e s t i m a t e d  v a l u e  of 
c o n v e y a n c e s  fro m the t r u s t  p r i o r  to July, 1978, g i v i n g  a total 
estimate of a p p r o x i m a t e l y  $600 million as of J u l y  1985.

T h e r e  was a g r e a t  deal of criticism of t h i s  1985 opinion of 
v a l u e  p a n e l  p r o cess, a n d  the m a j o r i t y  of t h e  C o m m i s s i o n  as well 
as o t h e r s  b e l i e v e d  t h e  f i g u r e  a r r i v e d  a t  w a s  t o o  low. D u r i n g  
their study of s e t t l e m e n t  options, for example, the 1986 special 
l egislative j o i n t  commi t t e e  and the C o m m i s s i o n  used a proxy v a l u e  
for t h e  t r u s t  o f  $2 B i l l i o n .  A c c o r d i n g  t o  t h e  C o m m i s s i o n ' s  
c h a i r m a n ,  t h e  l o w  1985 e s t i m a t e  w a s  d u e  t o  a n  i n a d e q u a t e  a n d  
incomplete v a l u e  d e f i n i t i o n  and use of i n a p p r o p r i a t e  methodology. 
(Rogers, J u n e  19, 1987, "Analysis of V a l u a t i o n s  and Appraisals of 
Mental H e a l t h  T r u s t  Lands.") Coal, oil and g a s  subsurface values 
were l i m i t e d  to t o k e n  e s t i m a t e s  b a s e d  o n l y  on p r o v e n  reserves, 
and no v a l u e  w a s  a s s i g n e d  to o t h e r  r e s o u r c e s  w i t h  d e v e l o p m e n t  
p o t e n t i a l .  T h e  s u r f a c e  v a l u e  p a n e l ' s  i n s t r u c t i o n s  w e r e  t h a t  
"only t h e  M a r k e t  Data A p p r o a c h  (comp arable sales) w i l l  be u sed" 
as the " s u b j e c t  p r o p e r t y  is b e i n g  v a l u e d  a s  \ a c a n t  [and u n i m ­
proved] and no income stream is projected." T h i s  further b i a s e d  
the r e s u l t s  t o w a r d  a low value. V a l u e  of i m p r o v e m e n t s  on M H T L  
a n d  m u c h  o f  t h e  i n c o m e  p r o d u c i n g  v a l u e s  w e r e  l o s t  w i t h o u t  t h e  
cost and income approaches.

DNR s t a f f  d i d  n o t  a g r e e  w i t h  the c o n c l u s i o n  t h a t  the 1985 
o p i n i o n  of v a l u e  p a n e l  r e s u l t s  w e r e  i n v a l i d  a n d  d e f e n d e d  its 
e x c l u s i v e  u s e  of t h e  c o m p a r a b l e  s a l e s  a p p r o a c h  on g r o u n d s  of 
practicality  —  it was used customarily b y  the State, would cost 
less t h a n  o t h e r  a p p r o a c h e s ,  and the r e s u l t s  w o u l d  not s i g n i f i­
cantly d i f f e r  (Gustafson letter to Rogers, J u l y  24,1 987). Other  
methodologies w e r e  also deemed by the State to be speculation.
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