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supply of boys. In general, he said one
of the strongest preferences for boy
babies is found in the Chinese culture.

Today many couples spend as
much as 5250 per month on treat-
ments in an attempt to determine the
sex of their children. They explain
their needs in letters such as these,
which were addressed to Gametrics
Ltd., a center In Sausalito, Calif., that
promotes a procedure to separate
sperm In an attempt to insure that
male conceptions are more likely to
occur.

From a farmer's wife:

"1 dearly want another child. But
my husband doesn’t want another
girl. He farms and would love to have
a son to farm with him. This would
definitely be our last child."

From a woman with five sons:

"My desire to have a daughter is
still very much a part of me. | guess it
has been my life's dream. | guess if
there's any way to liave one, |
would."

From the mother of three girls:

"We wanted a boy all three preg-
nancies. As mufch as | love our girls, |
feel something is missing. When | see
my husband's eyes when he see a lit-
tle boy with a basetx.ll cap on or foot-
ball shirt, | ache for him. He coaches
midget football. He loves to hunt and
he collects guns He always used to
say, 'I'll save this one for my boy."
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From a distraught woman:

"My husband is from the Middle
Easf. | have had .three pregnancies
and two girls. With the third preg-
nancy we had an amniocentesis and it
was a girl so it was aborted. The pres-
sure from my mother-in-law and my
husband's sisters to have a boy is un-
bearable.”

Because a couple’s reproductive
wishes and choices are usually kept
private, it is hard to know how many
couples today want to alter the odds
in favor of having a child of a particu-
lar sex. Nan Chico, a sociologist at
California State University at Hay-
ward, says that such a desire seems
to be the exception rather than the
rule. Professor Chico has catalogued
more than 6,000 letters written to
Gametrics ovetf the last 10 years. A
third of the lettfers gave specific rea-
sons why the couples wanted to
choose the sex of their next baby.

The vast majority of couples, Pro-
fessor Chico said, have two or three
children o* the same sex and wantone
more of the opposite sex. Only 17 cou-
ples indicated they wanted to choose
the sex of their firstborn (11 elected
boys and 6 wanted Rtrls). Many cou-
ples had had children by previous
mamages and wanted Just one more,
of a specific sex. Intheir current mar-
riage.

Professor Chico said many couples
"think modem medicine can do any-
thing." There are embryo transfer*,
lest tube babirs, genetic engimvnng

, I"rss

and prenatal diagnostics, she said,
"So why not sex preselection?"

Dr. Ferdinand Beemink, an obste-
trician-gynocologist at Advanced
Reproductive Services in Berkeley,
Calif., which also offers the same
sperm separation procedure devel-
oped at Gametrics, said many of his
clients, some of whom come from
abroad, face cultural pressure to
produce a male heir. This is particu-
larly true, he said, of Asians, East In-
dians, people from the Middle East
and Nigerians.

Worldwide, 106 boys are bom for
every 100 girls. Despite their slight
advantage at birth, however, boys
have a higher infant death rate, so
girls sc”*n outnumber boys.

The promise of sex-selection tech-
niques is that couples can alter those
odds. Two books on the subject have
just been revised.

One of the books, "How To Choose
the Sex of Your Baby" by Landrum
Shettles and David Rorvik is based on
a finding made 25 years ago by the
Dr. Sophia Kleegman of New York
University Medical School. She dis-
covered that, for reasons still un-
known, more boy babies are bom to
women who conceive as a result of ar-
tificial insemination given on thedav
of ovulation or the day before ovula-
tion.

Dr. Shuttles, a specialist in repro-
duction. and Mr Rorvik say that the
same results may be obtained by
women who conceive naturally nt the



time of ovulation. They advise chart*
_ing body temperature to know when
ovulation occurs and to douche with
liquids that are said to create a
favorable environment for either
male or female sperm. Critics of this
method say that Dr. Kleegman's find-
ings are not relevant to natural con-
ception.

The other book, "Boy or Girl?” by
Elizabeth Whelan, appears to contra-
dict the advice of the first book. Ac-
cording to the book, written in 1977,
girls are more likely to be bom when
conceived close to ovulation. Boys are
favored when sperm are mtrvliired
earlier in the cycle, the book says.

A spokesman for the American Col-
lege of Obstetrics and Gynecology
says that such "rhythm” techniques
do not provide consistent, predictable
results.

Even Dr. Whelan, who has a Ph.D.
in public health, has had second
thoughts about raising the hopes of
couples who want to determine the
sex of their baby. "The honest to God
truth is that we don't have an an-
swer,” she said in a telephone inter-
view. Her research, she said, shows a
slight correlation to skewing the 50-50
odds in a way "that could only warm
the heart of a statistician.” "I try to

people not to accept false prom-
ises from someone wanting to make a
quick buck," she said.

Another method aimed at sex selec-
tion involves separating sperm,
which are produced In two varieties,

X and Y. When an X-bearing sperm
fertilizes an egg, a girl is conceived. A
Y-bearing sperm produces male em-
bryos. Sperm separation tt-chmques
try to collect sperm of one variety
over the other and artificially insemi-
nate a woman with the sperm of the
desired sex.

Dr. Ronald Ericsson, founder and
president of Gametrics, was the first
to offer such a service. His semen fil-
tering technique favors the collection
of X sperm, which generally swim
faster than Y sperm. He has licensed
his method to 36 clinics around the
world and says that of a total of 198
successful pregnancies, 15 were
boys and 42 were girls. He says that
the sample size is too small to prove
the validity of his technique, but he
expects to gain more evidence as his
centers expand. Dr. Hirschhom, of
the Mt. Sinai Medical Center in Man-
hattan, said the technique has "not
received a proper scientific trial in
man."

No sex selection technique will be
accepted by the medical profession
until scientific papers present the
methods and results in a Journal that
requires a review by other profession-
als before publication, Dr. Hirsch-
hom said.

Nor do genetic counselors advise
their patients who may carry defec-
tive genes that are only expressed In
boy babies (hemophilia is an exam-
ple) to try techniques designed to
fuvor the birth of a girl. "There are

potential hazards in manipulating
sperm." said Dr. Michael Kaback, di-
rector of the prenatal diagnosis and
genetic courseling center at Harbor-
UCLA Hospital in Los Angeles.
Sperm could be damaged while being
handled outside the body, medical ex-
perts say.

Ocher experts expressed ethical
concerns. Dr. John Fletcher, assist-
ant for bioethics at the clinical center
of the National Insitutes of Health in
Besthesda, Md., is an expert on sex
selecticn. issues. He said his views are
his own and that the Federal agency
has no policies on these matters.

"I worry that these techniques
could » a precedent for eugenics,”
he said. "One should use medicine to
treat diseases and conditions that are
profound. Gender is not a disease. We
live in an era when we ought to be
careful about drawing lines in human
genetics and reproduction.”

Second, he said, if everyone could
choose the sex of their baby, "it would
be bad for girls." "If the perponder-
ance of firstborn are boys," Dr.
Fletcher said, "they would get the
lion’s share of attention."

Finally, he said "it might lead to
more abortions for sex choice.”
"W hile there is no evidence to support
this," he said, "emome people commiit-
ted to predetermination might be in-
terested In making sure of what they
got."
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U.S. policy overdue

etal Sexing

Bar llurbor, Maine—U.S. ge-
neticists need to grapple with the eth-
ics of determining the sex of healthy
fetuses al the request of parents who
may opt for abortion on the basis of
sex, say concerned experts.

A small but growing number of cou-
ples ask about their fetus’ sex, and
60% of U.S. medical geneticists sur-
veyed in 1355 said they'd do the test
or refer the couple to someone who
would, Ten years ago, only 1% of
medical geneticists approved of test-
ing for sex. Though the geneticists' at-
titudes haven't translated into prac-
tice, pressure is mounting to “start
some dialog,” notes Dr. Elizabeth
Short, chairman of the American Soci-
ety of Human Genetics public policy
committee.

Policy decisions will be needed
within the next few years, she said at
the annual genetics course held at the
Jackson Laboratory' here. Though the
capability for fetal sexing has heen
limited to amniocentesis, first-trimes-
ter chorionic villus sampling could be-
come readily available at the conclu-
sion of the multisite National Insti-
tutes of Health trial comparing the two
procedures.

Hut Dr. Haig Kazazian, commenting
from the audience after Dr. Short's

- “mfE

Dr. Flctchi'r expressed
concern that geneticists
who agree to fetal sex
determination may be
swayed 'by the notion
that par,-nls hare aright
to shape their own
perfect child.'

X
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Is It Ethical? When?

presentation, called sex predetermin-
ation a nonissue. The prenatal diagno-
sis clinic that he heads at Johns Hop-
kins has received no overt requests for
the procedure during the past 10
years. A single disguised request was
unmasked.

Eight other prenatal diagnosis clin-
ics contacted by MWN reported some
demand. UCLA gets about 50 overt
requests a year, and both Boston Uni-
versity Medical Center and the Uni-
versity of Michigan Hospital in Ann
Ar™or report rare inquiries. Three of
e eight centers, in addition to Hop-
kins, reported at least one case in
which parents had used concern about
maternal age or heritable disease to
conceal their desire for sex selection.
None of the respondents knew
whether healthy fetuses had been
aborted.

The Genetics & IVF Institute in
Fairfax, Va. has performed 19b of its
2.000 CVS procedures because “par-
ents wanted to know the fetal sex and
had no>medical indication for testing,"
says its president, Dr. Joseph D.
Schulman, a professor of human ge-
netics, pediatrics, and ob-gyn at the
Medical College of Virginia.

Son wanted. Even ifa clinic gets
only two requests a year, “the impact
per case is high because they make ev-
eryone quite uncomfortable,” says Dr.

Short, who practiced in California be-

fore joining the Association of Ameri-
can Medical Colleges as deputy direc-
tor for biomedical research policy.
Most requests come from couples in
which "the hushand wants a son."

Ten years ago she would not have
performed amniocentesis in such situ-
ations. Hut now that CVS is on the
scene and prenatal testing facilities
are more widely available, she savs, "l

might do sex selection once inawhile.”

Lacking legislative or professional
guidelines, most genetics clinics have
elected not to test for sex alone. How-
ever, on request they reveal the sex of
a fetus tested for a medical reason.

Given the opportunity, about 75%
of parents choose to learn their unborn
children's sex, says Beth Fine, presi-
dent of the National Society of Genet-
ics Counselors (NSGC). At Chicago's
Michael Reese Hospital, where she
counsels patients, tests are refused
those who ask outright for determina-
tion of sex.

The NSGC has no official position
on sex selection, though Fine told
MWN that she and many of her col-
leagues find the practice "abhorrent.”
She's also concerned that withholding
sex infr-mation obtained during a test
fcr medical reasons might be as legally

i roblematic as failing to report a tu-

mor discovered during tests for an-
other ailment.

But ethicist John C. Fletcher sees"a
very important moral line between us-
ing knowledge to diagnose "nd treat
disease, and using it to alter the nor-
mal state of affairs." Chief of bioethics
at the NIH clinical centers in Be-
thesda, Md., he urges U.S. medical ge-
neticists to adopt a uniform policy— as
their West German and British col-
leagues have done— of "not informing
parents about the sex of the child until
24 weeks," except when sex is diag-
nostic for a hereditary disease. The
policy should be developed by the
American Society for Human Genet-
ics. he says.

Dr. Short, who chairs the ASHG
public policy committee, agrees, but
she says the organization has no offi-
cial position on sex determination and
is not ir. the process of drafting one.

MFDtc \L WORLD NF.Ws."aEPTLMBEK 2S. 1957

Neither wants state or federal law-
makers setting the policy, but Dr.
Fletcher thinks legislation may prove
necessary. For a decade, consensus
conferences and major statements on
genetic testing have promised that
clinical geneticists "intend to use ge-
netic knowledge in an ethically accept-
able way," he told MWN. “If they can't
keep that promise, then other people
are going to have to do it for them."

In-a 1985 survey of 1,070 clinical
geneticists, Dr. Fletcher posed a hypo-
thetical sex-select:on case in which a
couple with several daughters re-
quested fetal sex determination but
had no maternal age risk or other indi-
cation for testing. The couple planned
an abortion if the test was refused. Of
295 U.S. geneticists surveyed, 32%
said they would perform the test and
289h said they would refer the couple.

In 16 of 19 countries where the sur-
vey was conducted, more than 75% of
geneticists said they would neither
test nor refer. "American geneticists
are out of step,” observes Dr.
Fletcher.

He expressel surprise at the U.S.
results and doesn't think they reflect
actual practice. In a 1975 surve- 1%
of medical geneticists approved of us-
ing prenatal testing to determine sex.
By 1977, the proportion had risen to
219b.

Eugenics seen. Dr. Fletcher
calls sex predetermination “a prece-
dent for eugenics." He's concerned
that geneticists are being swayed "by
the notion that parents have a right to
shape their own perfect child."

Washington attorney Andrew Kim-
brell, policy director for the Founda-
tion on Economic Trends, speaks
more bluntly. “If children are viewed
asacommodity, then sex selection be-
comes like choosing Fepsiover Coke."

Public policy should be formulated
now while demand is low, before peo-
ple assume that fetal sexing is a right
and before the testing becomes an im-
portant source of revenue to prenatal
diagnosis facilities, he argues. m

10
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Genetic choice anc

By John J Fried
Knight Nows Sorvico

Tho woman, aboul 15 works pregnant, was nrrvous as she
fared the gcnelirs counselor at a large medical center She and
her husband were already the parents of two girls They didn’t
warn another girl. The mother wanted the center to help deter-
mine the sex of her unborn child so that she could decide wheth-
er to continue her pregnancy.

The counselor, firmly but politely, refused.

The woman was not the first to come "to the center, nor would
she be the last Across the country, university-based medical
centers, genetic counselors, and many obstetricians are finding
that parents, determined to control the gender of their next
child, a.. *-««'kling in for help

The trickle, some experts believe, may become a steady
stream, especially as techniques to determine the sex of a fetus
are simplified. "It (gender selection) may not be a large problem
now," said Tabitha Powledge. of the prestigious Hastings Cen-
ter, 'nstitulc of Society. Ethics and the Life Sciences in Has-
tmgs-on-Hudson, N Y. "But. given the way things go in this
country, it could be trendy in five years and routine in 10"

Currently, a "diagnosis" of fcul sex is made'with the help of
amniocentesis. A needle is inserted into the womb and used to
withdraw amniotic fluid containing cells sloughed oft by the fe-
tus. The cells are then gi >wn (or "cultured") and their heredi-
tary material analyzed.

Amniocentesis was developed not to determine jex but to
help diagnose potential hereditary diseases in the fetus Since
there are many congenital defects stemming from the chromo
somcs that determine sex, analysis of the fetal cells automatical-
ly yields information about the child’s gender. m

If parents then decide the child is of the "wrong" sex. they
can turn to abortion to end the pregnancy

Although physicians in virtually
every major medical center 6peak
of gender control with abhorrence,
some will admit they have
performed amniocentesis to
provide information about sex

Some parents seeking to find out the sex of a fetus know that
amniocentesis, because it is a complicated and somewhat risky
procedure, is made available only lo parents who carry heredi-
tary disease, to women over 35 (who run @ high risk of bearing a
genetically defective child) and to women who have previously
had a child born with a hereditary problem

"There is no hard data because people whu are doing it don’t
want lo talk about it," Powledge said !‘But you hear from ge-
neticists that thry arc getting more and more requests (for fetal
gender identification)"

Those physicians and geneticist* who do overcome their re-
luctance to discuss the issue insist that moral and elhiral consul
crations — on their part and on the part of parents and other
mcdiral professionals - are keeping gtnd r control from becom-
ing anything more than u sometime ibe ration

"It is not a serious, unlreiuble here, ilary condition to be a
boy or a girl,"” said Dr Michael M Kaback associate chief of the
division of medical genetics at llarbor-UCL A Medical center "It
goes beyond my limits as a person and a physician to use (am
nlocentesis) to determine the sex of a child and terminate the
pregnancy o-» chat bant

Three have been families that have tome in naive fashion



HiscliM hart data bacauae people who are doing it don't
waal to talk about it," Powledge uid. ‘But you hear from ge»
RttkUU that they are getting more and more requests (for fetal
gender ldentification).”

Thoae physician* and geneticist* who do overcome their re-
luctance todiacuu the taaue Insist that moral and ethical comld-
eratlona — on their part and on the part of parent* and other
medical pro/eaalcnala—are keeping gender control from becom:
ing anything more than a aomeUmc aberration.

"It la not a serious, unbeatable hereditary condition to bo a
boy or agirl," said Dr. Michael M. Kaback, associate chief of the
dlviaico of medical genetic* at Harbor-UCLA Medical center. "1t
got* beyond my limila aa a person and a physician to use (am
nloceotes)j) to determine the aex of a child and terminate the
pregnancy on that basis.

‘There have been families that have come In naive frthlon
and have asked for thli. And when you alt down and talk you
find out that the Issue is not gender, but that they may not even
want the child and they are using this aa a way of rationalizing
not continuing with the pregnancy.

"But If you help them think through the moral and social
implications of wtultbejLwanUo-ria, Imajr own experience,

"thoae families elect not to do anything."
Despite the boetllity with which the topic of gender control U
mmat, there are Indications that oppoaiiirn to the practice la any-
thing but total ~ or consistent. Although physicians in virtually
j, avary major madical center speak of gender control with abhor-
rence, some will admit they have performed amnlocentesla to
' provide Information about
;— !lOrar thalast 10yaaral have dona It In about 12cases," Dr.
Barbara Crandall, aa aﬁociate profesaor of pediatrics and>y-
: chi*try at UCLA, aaidl. | have dooe so because | bad a aubjec-
stivafading that theae were psychlalrically sound, aenalhle peo-
ple who had thought things out And In thoae cases, none of the
parents, aa far aa | known, choee to go ahead with an abohlon."
Thoae madical center experts whowill not participate In gen-
Identificrtjon efforts wil', nevertheless, refer patients to lab-
oratories or obstetricians In private practice who wliL
— T hop* to talk them out of It,” Kaback said: “But If they
(Ijnslitsgon pursuing It, | will give tbema list of facilities that wiU
O . L J L J

* Moreover, aome medical centers that unUlnow have refused
lo Involve themselves In gender Identification are cautiously
changing their policies. Until six-months ago, Johns Hopkins
University Medical Center genetics counselor* Would not deal

with parents who wanted to know the gender of their next child.

*  But after some soul-searching in-houu debates and discus-
lions with John C. Fletcher, a medical ethics expert al the Na-
tional Institute of Health, Johns Hopkins genetic experts decid-
ed to offer counting and amniocentesis for gender selection on
a limited bails.

To a Urge extent, parental attempts to practice gender con-
trol have been limited because amniocentesis has been consid-
ered a rigorous procedure best left to the experts at large medi-
cal centers. . o'

*But an increasing number of medical scientists ore coming to
believe that amniocentesis, after a decode of use. should now be
looked upon as a medical tool ready for widespread use.

Thus,' the procedure U already being carried out In small
community hospitals. And, more and more obstetricians arc not
only learning to do amniocentesis, but are performing the tech-
nique In their offices. - .

“As a result, amniocentesis is likely to be used increasingly
for gender Identification because women who now go to medical
centers for that purpose and get turned off will go to private
doctors,” said Powledge,

Ilustration lor Th# Globa by Karan W*WOfl
|

Amniocentesis is performed between the 14th and 16lh weekv
And. usually there is a three-we”k waiting period before th£R8ff[
results are known."™" " ‘

’
" . -

* o o~

As a result, if parents learn that their unborft chll4;l1*;"W
“wrong" sex and want to abort It, they are faced with termirUt<
Ing the pregnancy after the 18th or 10th week -4’a time whetTth!
risk of injury or death lo the mother Is high. This la Itvif, some
experts say, Is sufficient to discharge pwplo'iMcnUon gender
control. e 1 .Jipr,

n i s N r* *1til
But researchers arc passing ahead to find new procedure*
that will allow physicians to identify fetal choracterlatlarisrilajr
ond earlier in the pregnancy and to do so withoutsubm itting”

mother to.the rigors of amniocentesis. * m

Stanford U-ienlists, for example, hive found th?b«iiifo”™$
fetus,can b$ found circulating in the mother's blood stream sis
early as the 15th week of pregnanoy; And although they have noj
yet found a way of.‘,culturing"tfce fetal cells obtained
blood stream, researchers, have, learned that theselcolls catft
used to determine the sex of the child. , i |
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A simple blood test, in other words, eould yield infor
matlon now only available through amnioccntrtis

“Conceivably. identification of gender will bo done
earlier and earlier,” Powledge said. “And. while ihclr
work haj not been duplicated here yrl. Chinese research
era have reported that they have managed to acrape fclat
crlli from the (vaginal wall) u early aa tevrn weeks into
the pregnancy.”

These celb too would yield dues to the child’s sex.
Powledge points out

Because the technology for gender t ntrol already ex-
ists a;d because it U likely to be vastly simplified within

the next five to 10 years, many experts believe that the i

medical community and the public at large must start
facing up to the Issue's moral and legal implications.

Thus, do lors who will perform abortion on demand,
argued Fletcher, who is special assistant for bioethics to
the dirrctor of the National Institutes of Health, cannot
lake a self-rightcoua view toward the use of abortion and
amniocentesis for gender control.

“It is inconsistent for physicians to perform abortion
for other reasons and then refuse sex choice cases on the
basis that thla is a IrivialitaUon,” Fletcher told the Jour-

nal of the American Medical Asan “If you accept the i

Supreme Court's decision on abortion, them you must ac-

cipl six itillin' os a valid reason for ihc prcmduie"

(In essence. Thr Supreme Court has ruled that abor-
ton is n womnn’s rhoire and that it is not subject to regu-
lation by the slate, the woman'’s partner or her parents )

The opportunity to choose the child’s gender, popula-
tion experts point out, could have explosive implications
In a society that still seems to perfer male In female chil-
dren drspitc strenuous efforts by women, edurntors and
sociologists to dispel sexist attitudes

The issue. Fletcher concludes, cannot bo avoided. "We
have to think about the long-range implications of sex
selection,” he said. "The problems of large-scrde use of
sex selection techniques are scary.

"The struggle between the sexes is hard enough with-
out exacerbating it with something like this " i



Abortion

Signs of trouble ahead

New research and changing public attitudes may have opened a Pandora’s
box of potential problems—some of them as yet only dimly seen.

by JOAN BKCK

A sail irony now confronts thr trim
insls who fought so li.inl nnil so hunt to
nuke abortion on demand legally .w.nl
able Abortion is increasingly being used to
end the life of healthy tinhorn infants (list
because they art; not of the sex their pur
ents prefer And almost all of the unborn
babies being aborted for no reason except
that they art; of an unwanted sex an'
lemale

This ultimate discrimination against
females is expect! ] to mue.ise rapidly Il
the next few years Cheap and highly .iccii
rate methods of learning the sex of unborn
infants early in pregnancy will become
widely available in one to two years These
methods will replace the c implex and
expensive techmipies now rei mreil lor the
purpose Couples Willing In resort,In almr
tion will then find it easy to produce only
sons or daughters in tin* prei isr onler they
desire

Girls Mot Wanted

There is every indiniliuii already that
such prospective parents—Irum well
educated Amencuns to Third World peas
ants—do not want girls, at least not until
after one ot mop: boys

cuurvar 0< = Clkwyo Tigast

Drug Addict
Contmuoa hom Imptci/l .

to get hold of the drugs they need
For this reason il von find it necessary to

mali chromosome) e. lirst penetrated
liy a sperm with an X or a male Y llirnino
Mime An epii illation contains millions ol
each kind ol sperm

livery cell lll the body ol the newly util
ceived child will then have the female XX
pattern or the male X Y hliiepnnt It is rel.i
lively easy to determine whether alell has
XX or XY chromosomes The diffiuilly Il
the past has been to obtain cells fnun the
onhorn baby lo examine

Now its done by amniocentesis. ,l in h
impie developed lo ilelei I allil tri al Kli ills
ease before birth, and now used lo dug
nose Down's syndrome ami about 7(1 other
genetic disorders Amniocentesis lout lie
dime unlit about the thirteenth week ol
pregnancy and reipures inserting .l needle
mtn the uterus ol the pregnant woman lo
willidtaw Ilunl surrounding the milium m
(eelit lor testing The Imil contains cells
sloughed oil from the haliy

Chinese scientists have ilevi loped .l new
method ol obt.lining fetal cells Iroin the
placenta by means of a cervn.nl smear, nl
most as sunlile .is .1 Cap lest So far il sonly
tM)% to ‘KIN .10 urate. loutpaced to ‘HI% lot
.immocenlesis Hut it i.in be done as early
as seventh or eighth week ol pregnancy,
when a first trimester abortion is still .1
possibility

Still another new method louiles and

"made." wli.il a particular doctor prv
scribed, how "easy" he was. and what
drugs they noticed in his olliu-

Doctors' tars, usually with sjxu.il msig
ilia are easy til identify Some nhvsu Llns

tests lel.il while blood cells ill the mother s
lilnud stream Until techniques are expei |
eil to lie easily available here vsillim .l levs
years

Not Hindi flllliter into the future ate 110
proved ways lo till the oddsof conceiv ing |l
child ol lliti desired sex liy artilu i.illv
1L npping either the X or ttie Y hear
mg sperm m the race lowurd the ovum
Theoretically. this is |xis.sihle In'tause ol
the iiilimtesimally small differences ill the
vseighl (untidily, and life spun "I the X and
Y sperm

I'ovsihilrlius include diaphragms that per
nut passage of only Y liearmg sjM'riu. sper
miciil.il creams that would kill either X or

si.essed tooth he makes lull um-ol it ile
goes from dentnl lo dentist asking for p.ell
medicine and antibiotics visiting dm.lor s
uffli.es and hnspii.ils as well M isl dentists
ntul phvsii Lms will give .l n.ifintii when

Y' sperm ami separating the two types ol
sperm by elei Iroplioresis and using the tie
nii'd kind Im artificial insemination Abor
lion would ILU kstop (adores

Ugly Predlcllonx

So sure are some scientists that sex selec
lion of duldreii will soon he widespread
that they are worrying with psychologists
and mu lologisls aliotil how it will affect the
world Almost everyone agrees that most
parents will opt for hoys, at least at first

In the most hopeful views of the select-
ed m’'x world, parents will alvi choose lo
have a girl later on then stop with the ideal
i/eil two child family, reducing the birth
rale This family pattern, psychologists say.
links males into typical first-child leader
slop patterns, with females typecast as sec-
ond place followers from infancy on

In liglier predictions, couples XMOlintie to
prefer Imys lo girls, knocking the inale-fe
male balance permanently askew and re
suiting Ul a male-dominated world with
more violence wars, and homosexuality
and Il serious disruption of Irudttion.il
I.mu!) hie Women might become little
more than queen ants useful chiefly for
M-x ami reproduction

Its a Pandoras box of [Hitential trim
hie—iilid it was abortion, with the insis
tein.e outlie legal right lo eliminate human
beings unwanted for any reason, that
opened the lid first m

A lIrieiul of mine has (lorj)hyria of the
llule inlermiiienl type | think it is hard lo
diagnose ami that . physician has lo send <
urine s|hd mien away somewhere lo be

who h takes li ne Several of my
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| lie debate over uses
of prenatal testing

Ry Christopher Farlev
USA TODAY

In a break with past medical
attitudes, more geneticists are
open to identifying gender for

£ expecting parents early — so
~t)jEy can decide whether to
ej abort

~ ATht change has ethicists do-
»_bSjing where a parent's right to
Q-information ends and the
£> rights of the unborn begin

c

A recent national survey of
medical geneticists found

rE £0 percent approved of per-

p 'Xorming prenatal testing for
sex selection In a 1973 survey.

mE 1 percent approved

C - One reason for the growth

a; tXhe increased availability ol

rj .prenatal lesting equipmenL

p 5 Many experts aren'l wel-

27
ic

C*
2 .

coming the shift "If you're
wiiling to use human geneucs
5 © control gender in thLs gener-
CBUon. we may later misuse the
Qtnowledge in other cases to in
go control for intelligence or
oskjn color." says John Fletcher.
°an ethlcist at the University of
AVirginia and one of three ex
¢ ports behind the recent survey
Abortng because of gender,
or “sexing." is still very rare
Fewer than 1 percent or all
abortions are because of sex-
ing estimates Dr Lawrence D
Platt a genetiCLSt at the Uni-
versity ol Southern California.
Los Angeles, who was also on
the suney learn
Prenatal diagnoses, through
amniocentesis or chonomc vil-
lus sampling ts typically used
as an early warning for such
disorders as.Down's syn-
drome. Tay-Sachs disease and
hemophilia
"Probably 99 percent ol non
medical requests for prenatil
diagnosis are made because
people want @ boy." says Dr

*«» UlarV ' Evahs." an obstetrician

and geneticist at Wayne Suite
University. Detroit and the
survey team's third member
Some experts u.c “ncemed
about the societal imp ct

Another issue
in the battle

Fetal sex selection pro-
vides yet another battle-
ground In the ongoing etrug-
gle between anti-abortion
and procholce groups.

“One of the Interesting as-
pects to tills debate is that
It's girl babies being killed,1
says Dr. John Wilke, presi-
dent of the National Right to
Life Committee. “It's bad
enough that abortion vio-
lates the human rights of ba-
bies, but when It tilts like
this, feminists will have to
start thinking about their
unborn sisters? rights."

However, procbnlce ad-
vocates are wary of inniting
a woman's right to informa-
tion about her own body.

"Tlte Information Bbcut a
woman’s pregnancy has to
be made available to her,"
says Barbara Radford, ex-
ecu':-* director of the Nft-
tk'  Abortion Fe eration.
“We can't legislate what a
man or woman will do with
medical information. Physi-
cians with problems with
the wBY a patient *111 use In-
formation they give them
should let the patient know
so they can go elsewhere "

Evans turns dow n non-medi-
cal sex-sclection requests "Be-
ing female." he says, "is not a
disease ”

Prenatal.diagnosis "was not
deflgned to identity and de-
stroy healthy fetuses," says Dr
Thomas Murray, dlfc-Ctor of
the center of biomedical ethics
at Case Wcsiem Reserve Uni-
versity.'Clcvclane "I'm very
uncomfortable w.ih the quesi
«for a perfect child We need to
be concerned about whether
prenatal diagnosis is bring
used frivolously or seriously”



u ma».i Vv o, {he ;ao couples
COuldr.' iott: different. Onois
a lony-distance (ruck driver and

. wri-/ iiuffl  malt town in Okla*
nM rbe is Lveall m vi 'Vn-
raidInswifevvholrveiiu™ <t .
burb of N»\y York. Yet both bed one
ny locommon. Each couple wanted
ktmdesperately-Acting on matwish.
,c*i did something once considered
iér.ce fiction: Tlv/ derided whir.
3 sex of their next child would be.

The Qklahomatts visited a Califor-

clinic wiiere a uiiiqun treat-
icn* plus artificial insemination gje e

iu-ti the*boy they wanted. The f.itinif.
he .lireadv had eight children - all
i -was amazed, and relieved
! New Yorkers hid
Sl the svrfa ir-eciirn pregnant
-;ar. decided ihis had to be a
oy or we wouldn't ha.e if /6
n .vs. S'v ttlv aftar her fourth
iv', :i - pregnancy. six: lotmd cot
tie e jr rivsdcvr lopii..;fetvsliv.snv-
lioze {inis, a gc->-tic screening ;r *
leifiuiwasfemale They.ontn'l20
1labortion.

*Mihcugh sex contict =sno* ben c
;-?donasmall scale, itcould hrcoc-.e
mD ;/ic'els practiced inih*i ‘'>lfew
years. Vnd as it biMcmes mot* com-
mon, experts./ . debating wnal it may
0to . famih and to scr. etv

Probabh tf«e rno»t (utvri‘tie utb
mrae j. cue usee by 'hf» Osla-
Sji*. %It AlsdcscU'Oe'ibve
prod.. :ve .-1Vs'ologiR Dr Ronald
Eru.s0; Si AW3> loinrre.w*: ar.tjlis
ra”rral fertility jnb bexs-t o <.rH.cle<
ehjr, s of hsvhig a bcv S' entri;;
has-1 ngkt owndiatc'rr'rvm.nwrr
detr n«;;.e> she sex  a child Tbecr-
rict- ylly *--*n, r; e products ojwrl

#? =>ftwo -i>Js or speci*. .*1

. ig Xch-"mroij

1,1 dace ac-’I h<r (he Y -hrc

*i-. d«VI mreeviruble (Of Ism*-

.cn I'js managed to tilt Sims*
ddx ‘Hiver> «, L'V.n

-t - dnco.plv ttV! fttnjs' k

err ;rc shfthth ‘b.vr wiifiK-

G\ t“u ma'e S* 1 <Vsi-ow »/Vj

girls

Choice of a boy or a girl may
become feasibie-with profound
impact on family patterns
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>0 * I vt rtb'l I'hl 32

di'T/*ij-. aiv.i* ibrioc ilysir* Me
wAn'S » CaCai'i i Txtnt » t'lI'eand
-hen *nilsnr :Jy eertnth-: iro.v~-d
To .HimIr.MII;JV vpVjSb#- bonc'ii of
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msh.'h

dtxnriI-M'eu_ gl™*-
> .tr (v ri-=y

n -_
M iy. Sckntbls
ot 4

-
otholcnrn
O ttMliruirriY) V=C/

mtitherih' .dt 'i m=eejtoawoituio
bv iirtil'Cv'l nvt r-n

it/; doriw" alhu-nin ‘Olvticn "r>fs
w .ik cr eiiixirrnsl ‘perm, Uivs rfn->
r->r ruir.nit tlic fretiii*v ¢l ¢ *
soriyn nr.'{:lp tly racing tie "»*Tn
tleu'jyh 1. O f .ilbunin "sCfCvri.'
he cjn alse rnicc** th* Xs.tnd mcrw.it/*
olv* -iiJe Y<  "tr>7»percent, gism*
j f(X"> vrj - .ororix>r <har=-mo’

tv'IKcfp J* ' »c
ref his mcthesj (a »st  jvailbli* I>s
.snting him atC.rrnetrics Ltd.. ISO H.v-
bur D*. S-iaSli'lo. Cal. Still
considered cspenrneiiMi. his 9= p’p-
veleaien techaque h.is pioducr'd 17
childien so far—11 boys end four girls

One of the centers is the Fast Bay
fertility Ob-Cvn Medical Croup in
Berkeley. Cak, vsh.rre the Oklahoma
ci'uple mn! to have their son There
Dr. Ferdinand Dremnk tells parsI is
;hc process is still considered cvperi-
rner.td! "I explain dlaf we're r.Ot guar-
anteeing anything,” says Bocmir.V

And | te'l them that, at worst, their
chances or having a boy are 50-50 hut
that we're confident ihere is some
gain over that.” So far lib score w:our
ooys to two girls.

No one knows what the score >son
the ether technique of sex control,
called selective abortion, Much more
controversial and nsky than the Erio
son method, this offers 100 percent
sex control By this method, a woman
who is already p-egnant asks herdoc-
tor for amniocentesis. Developed to
spot birth defects, the test senrens a
sarrpli of amniotic fluid drawn out of
the mother's womb for inheritable dis-
eases. Since some of these di.vases -
such as muscular dystrophy cr homo-
philia—cm onlybe passed on to —'le
babies, it checks for the sex oi tiso
child oswell. If the fetus turns cut to
bo of the unwanted tex. some women

have ar abortion.
Mew me-'iywomen are doing this is

not known few doctors will do the
test jyrt to discover the sex or the
IVtus But some women don't tell their
doc’nr tlie real reason for requesting
the (C't-
‘A womzn could corne to me jnd
*Iy. ") want amniocentesis. V.y fist
f, thiici lud DownS svndrome and died."
¢ and | d cooperate with her." jcknowl-
" edges Dr Maurice Mahonev. director
? of prenatal diagnos.s at the Y'jle Ur.i-
5 ver-jitv School of Medicine. "I don'":
? have,my way to check the veraeitv o’
? he/ statement
Maboney” fosilie*. {riarrcl ov other
diKtoe., Is that rf is torin ot sex svk'c-
oon Is not widely used yrb Doctors
.ve reluctant to do it: : is ex-."cnviv
Cisstnig Hundreds ot dollsr ..md >tran
Si* rivkv -
tabitha Fosviisigr of the IDst nrs
CenuK. Inytitutecf S>x ctv. f thies.V'd
ri¥> tin- Sciftko m Hastings-cr>
Hudson ‘XY . bfi‘eses lha: v yc'nr
;ion tv ammocentesi* is hVelv to m-
cr»*s<- -Jespitr the hrks Jnd >re Cf>’
conf.m .fcj
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HOUSE COMMITTEE REPORT

(7)
Date Referred: February 12, 1990 FURTHER REFERRALS:

Zlf)3f d JUDICIARY
Date of Committee Action: ' 0
The HEALTH. EDUCATION. & SOCIAL SERVICES Committee considered: HB 513
HOUSE BILL. NO. 513 POST-MAJORITY CHILD SUPPORT

"An Act relating to child support for certain children who are not
minors and representation of their interests during <certain
proceedings.™

RECOMMENDATIONS : , _1'3C [ ] the same title
] be replaced with d S [-f-IS 5 J [ ] a new title

] have attached amendment(s)

\/i do pass

] do not pass

] no recommendation

] individual recommendations

] additional veferralL-to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

tF (Dept) (Date/Dept)

( ] fiscal impact [ ] fiscal note(s)
[-<f aero fiscal note DCK [ 1 zero fiscal note(s)

[ ] zero fn/ané&lysis

SIGNING:

- S T

ICJ X

— 7 |\ — |
chairman®s Signature
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FISCAL NOTE
RQUE on DatE gen C¥1 Affected:De artment of Revenue
Th 1e:Chi ld su—t—f—t—mﬁ_ﬁgor 0T Certain _cniiaren, id Support nforcement Division
0 are not rs and representation

ponsor Gruennerg | Components:
Requestor:House HESS

! FY 91 FY 92 FY 93 FY 94 FY %5  FY %
SERSONAL AERVICES T
TRAVEL 0 0 0 0 0 0

0 0 0 0 0 0
I 0 0 0 0 0 0
ngp 0 0 0 0 0 0
DS & STRUCTURES 8 0 8 (0 8 0
GRANTS,  CLAIMS 0 0 0
MISCELLANEOUS 0 8 8 0 0 0
TOTAL OPERATING 0 0 0 0
CAPITAL 0
| REVENUE
FUNDING:.  (Thousands of Pol lars)
GENERAL  FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS:.

FULL-TIME 0 0 0 0 0
T 0 0 0 0 0 0
0 0 0 0 0 0

ANALYSIS: Attach a separate page for analysis

Prepared By: .Linda Langsto o Phone: 263-6210
\Ps{on' 8h||'d Suppor Ignr}orcement Division /[ Date March 21, 19j0_

Approved by Commissioner: Hugh v T 7 tid2 170
Agency. Department of Revenué /

D|str|but|0n b)ﬁ preparer):
|sat|ve inance
L |sat|ve Sponsor
R? uest or
ce of Mana% ement and Budget

mpacted Agency<ies) page 1 of J_



STATE OF ALASKA BILL VERSION:  HB 513
1990 LEGISLATIVE SESSION PUBLISH DATE:

FISCAL NOTE

REQUEST:

Revision Date: IAgﬁncy Affected: Health & Social Services

Title: An Ad Telating 1o child support for
certain children
Sponsor; Gruenberg Components:

Requestor;

EXPENDITURES/REVENUES: (Thousands of DoIIars{(
OPERATING FY 91 FY92 FY93

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0 0.0 0.0

FUNDING:_ (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0] 0.0 0.0

POSITIONS:
FULL-TIME
PmRT-TIME
TEMPORARY

ANALYSIS:  (Attach a soparale poge if necessary)
FY 90 fiscal impact is "0".

FY9%4 FY 95

ODOoOO
ODOO
ODOO
OO O
ODOO
(e Y e Y e
(e Yo ¥ )
OODOoOO
ODOO
ODOO

Prepared by: Phono:  465-3347

Division: Date: 3 /7/AV-

Approved by Commisstonor'f — Myrd™Mfiunson Date:
Agency:. Department of Hoolm ond Sodol Services

Distribution (bzl preparer).
legislative Finance
legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agoncyfies) Poge 1o0f 1

FY 96

0.0
0.0
0.0

0.0
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STEVE COWPER PHONE

00VE iNon (007) 881-4227

State of Alaska
OFFICE O THE dOVIRNOft

ALASKA WOMEN'S COMMISSION
3801 C STREET =« SUITE 742
ANCHORAGE, ALASKA 09803

Marfch 7, 1990

Representative Johnny Ellis
Alaska State Legislature
P.Oi. BOX V (MS 3100)

Junbau, Alaska 99811

Deatr Representative Ellis and members of House HESS:
j

I hpd the opportunity to listen in on the discussion on HB 571, and
the! clarification regarding the 1intent of directing this bill
towards absent parents who are accruing a debt to AFDC. The Women®"s
commission supports thB speedy notification to absent parents who
do not have a child support order 1in place and who are accruing a
debft to AFDC. It 1is, of course, 1incumbent upon that parent to

respond in a timely manner.

Thd Women®"s Commission strongly supports HB513. This legislation
is long overdue. Many youth are 1in school at age 19. Completion
of their education 1is our first concern.

Regarding HB472, the Women®"s Commission at their meeting on Mar 2
and 3 iIn Anchorage, made a decision not to support HB472. Last
year | observed the court appointed child support guidelines
cormittee. This committee took extensive testimony and carefully
adgressed all issues. A review of their committee notes would
easily persuade you of this. There were good reasons for their
decisions and the process was cost effective for the State.

Only the court has the opportunity of actually knowing bot.h sides
of the story. Tho obligors have been very vocal. It is my
experience from years of working 1in the domestic violence fTield
that where there :s ongoing harasonont in relation to custody and
support there is often past or proscnt violence or threats. We are

only hearing one side of the story at these hoarings. custodial
cafents rarely feol able or safe to testify. If guidelines are
docidod legislatively, 1 believe that we will not have a fair and

balanced process because we will only hear from obligors.



6-1787H"
Lauterbach

3/22/90

Original, sponsor(s): REP. GRUENBERG by Request, Ulmer

IN THE HOUSE BY THE HESS COMMITTEE

CS FOR HOUSE BILL NO. 513 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to child support for certain chil-

dren who are not minors and representation of their
interests during certain proceedings."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 25.24.060(c) is amended to read:

(c) Mediation shall be conducted informally as a conference or
series of conferences. The parties to the action and a court-ap-
pointed representative of any unmarried [MINOR] children of the mar-

riage under the age of 19 whose interests may be affected shall at-
tend. Counsel for the parties may attend all sut.h conferences.
* Sec. 2. AS 25.24.140(a) is amended to read:
(a) During the pendency of the action, the court may provide by

order

(1) that one spouse pay an amount of money as may be neces-
sary to enable the other spouse to prosecute or defend the action;

(2) for the <care, custody, and maintenance of the minor

children of the marriage and for the care and maintenance of unmarried

18-year-old children of the marriage who are actively pursuing a high
school diploma and living as dependents with a parent, guardian, or

designee of the parent or guardian, during the pendency of the action;
(3) for the freedom Oi. one spoure from the control of the
other spouse during the pendency of the action.
* Sec. 3. AS 25.24.170(a) is amended to read:

(a) Subject to AS 25.20.110, any time after judgment the court,

-1- CSHB 5)3<HESS)
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STEVE COWPER PHONE
00 (907) 961-4227

VEINOR

State of Alaska
OFPICI or THT QOVCKNOR

ALASKA WOMEN'S COMMISSION
3801 C STREET = SUITE 742
ANCHORAGE, ALASKA 99503

Marbh 7, 1990

Rep iresentative Johnny Ellis
Ala ska State Legislature
p.o BOX V (MS 3100)

Jun aau, Alaska 99811

Deair Representative ElIlis and members of House HESS:
|

I h~d the opportunity to listen in on the discussion on HB 571, and
the! clarification regarding the 1intent of directing this bill
towards absent parents who are accruing a debt to AFDC. The Women's
commission supports the speedy notification to absent parents who
do not have a child support order in place and who are accruing a
debjt to AFDC. It 1is, of course, incumbent upon that parent to

respond in a timely manner.

Thﬂ Women®s Commission strongly supports HB513. This legislation
is long overdue. Many youth are in school at age 19. Completion
of their education is our first concern.

Regarding HB472, the Women®s Commission at choir meeting on Mar 2
and 3 1in Anchorage, made a decision not to support HB472. Last
year | observed the court appointed child support guidelines
committee. This committee took extensive testimony and carefully
addressed all issues. A review of their committee notes would
easjily persuade you of this There were good reasons for their
decisions and the process was cost effective for the state.

Only the court has the opportunity of actually knowing both sides
of "the 6tory. The obligors have been very vocal. It is my
experience from years of working in the domestic violence field
th” "t where there 1is ongoing harassment 1in relation to custody and
support there is often past or present violence or threats. We are

on",y hearing one sido of the story at these hearings. custodial
parents rarely feel ablo or safe to testify. IT guidelines are
debided legislatively, | believa that we will not have a fair and

balanced crocnss because we will only hear from obligors.



The oresent guidelines, with allowance for special case exceptions,
provide for adequate support iif the non-custodial parent is
working. They are not high compared to other states. One of the
problems that is most often brought up is second families, some
non-cuBtodial parents who have been paying low support amounts have
suddenly, through a modification, had their obligation increased.
This problem will decline with time as all new awards are
dete rmined by 90.3 and non-custodial parents do not therefore
experience large changes in their obligations.

Sincerely

kL _

Rut Lister
Executive Director

RL/
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6-1787H"
Lauterbach

3/22/90
Original sponsor(s): REP. GRUENBERG by Request, Ulmer
IN THE HOUSE BY THE HESS COMMITTEE
CS FOR HOUSE BILL NO. 513 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to child support for certain chil-

dren who are not minors and representation of their
interests during certain proceedings."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 25.24.060(c) is amended to read:

(c) Mediation shall be conducted informally as a conference or
series of conferences. The parties to the action and a court-ap-
pointed representative of any unmarried [MINOR] children of the mar-
riage under the age of 19 whose interests may be affected shall at-
tend. Counsel for the parties may attend all such conferences.

* Sec. 2. AS 25.24.140(a) is amended to read:

(a) During the pendency of the action, the court may provide by
order

(1) that one spouse pay an amount of money as may be neces-
sary to enable the other spouse to prosecute or defend the action;

(2) for the <care, custody, and maintenance of the minor
children of the marriage and for the care and maintenance of unmarried
18-year-old children of the marriage who are actively pursuing a high
school diploma and living as dependents with a parent, guardian, or
designee of the parent or guardian, during the pendency of the action;

(3) for the freedom of one spouse from the control of the
other spouse during the pendency of the action.

* Sec. 3. AS 25.24.170(a) is amended tc read:
(a) Subject to AS 25.20.110, any time after judgment the court,

-J- CSHB 513'HESS)
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upon the motion of either party, may set aside, alter, or modify so
much of the judgment as may provide for alimony, for the appointment
of trustees for the care and custody of the minor children or for
their nurture and education, for the care, nurture, and education of
unmarried 18-year-old children of the marriage while they are actively
pursuing a high school diploma and living as dependents with a parent,
guardian, or designee of the parent or guardian, or for the mainte-
nance of either party to the action.
Sec. 4. AS 25.24.200(a) is amended to read:

(a) A husband and wife together may petition the superior court
for thedissolution of their marriage under AS 25.24.200 - 25.24.260
if the following conditions exist at the time of filing the petition:

(1) incompatibility of temperament has caused the irremedi-
able breakdown of the marriage;

(2) if there are unmarried [MINOR] <children of the marriage
under the age of 19o0r the wife is pregnant, the spouses have agreed
on which spouse or third party shall be awarded custody of each minor
child of the marriage and the extent of visitation, inducing visita -
tion by grandparents and other persons, and support to be provided on
the children's behalf, whether the payments are to be made through the
child support enforcement agency and the tax consequences of that
agreement;

(3) the spouses have agreed as to the distribution of all
jointly owned real and personal property and the payment of spousal
support, if any, and the tax consequences resulting from these pay-
ments; and

(4) the spouses have agreed as to the payment of all unpaid
obligations incurred by either or both of them, and as to payment of

obligations incurred jointly in the future.

CSHB 513 (HESS) -2-



* Sec. 5. AS 25.24.210(e) is amended to read:

(e) If the petition is brought by both spouses under AS 25.-
24.200(a), the petition shall state in detail the terms of agreement
as between the spouses with regard to the custody of children, child
support, visitation, spousal support and tax consequences, if any,
division of property, and allocation of debts, and, in addition, shall
state

(1) the respective occupations of the spouses;

(2) the income, assets, and liabilities of the respective
spouses at the time of filing the petition;

(3) the date and place of the marriage;

(4) the name, date of birth, a”d currentmarital, educa-
tional, and custodial status of each [MINOR] child born of the mar-
riage or adopted by the petitioners who is under the age of 19;

(5) whether the wife is pregnant;

(6) other facts and circumstances which the petitioners
believe should be considered; and

(7) any ocher relief sought by the spouses.

Sec. 6. AS 25.24.230(c) is amended to read:
(c) The court shall dismiss or continue an action brought under

AS 25.24.200 - 25.24.260 before findings are made if

(1) a representative of the unmarried [MINOR] children who
are under the age of 19 objects to a term of any of the agreements
between the spouses;

(2) either of the spouses withdraws from any of the agree-
ments required under AS 25.24.200(a); or

(3) the petition alleges that the conditions in AS 25.24.-
200(b) exist, but the whereabouts of the absent spouse becomes known

to the other spouse or the court before findings are made.

-3- CSHB 513(HESS)
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Sec. 7. AS 25.26.370(a) is amended to read:

(a) In an action involving a question of the custody, suppo

or visitation of a child [MINOR], the court may, upon the motion of a
party to the action or upon its own motion, appoint an attorney or the
office of public aavocac to represent a minor with respect to the
custody, support, and visitation of the minor or in any other legal
proceeding involving the minor’'s welfare or to represent an unmarried
18-year-old child with respect to post-majority support while the
child is actively pursuing a high school diploma and living as a

dependent with a parent or guardian or a designee of the parent or

guardian. When custody, support, or visitation is at issue in a
divorce, it is the responsibility of the parties or their counsel to
notify the court that such a matter is at issue. Upon notification,

the court shall determine whether the minor or other child should have
legal representation or other services and shall male a finding on the
record before trial. If the parties are indigent or temporarily
without funds, the court shall appoint the office of public advocacy.

The court shall notify the office of public advocacy if the office is

required to provide legal representation or other services. The court
shall enter an order for costs, fees, and disbursements in favor of
the state and may further order that other services be provided for

the protection of the minor or other child.

Stc. 8.AS 25.26.310(c) is amended to read:

(c) Instead of, or in addition to, appointment of an attorney
under (a) of this section, the court may, upon the motion of either
party or upon its own motion, appointan attorney or other person or

the office of public advocacy to provide guardian ad litem services to
a child [MINOR] in any legal proceedings involving the <child's (MI-

NOR'S] welfare. The court shall require a guardian ad litem when, in

CSHB 5 13(HESS) -6-



the opinion of the court, representation of the child's [MINOR'S] best
interests, to be distinguished from preferences, would serve the
welfare of the child [MINOR]. The <court in its order appointing a
gua an ad litem shall limit the duration of the appointment of the
guardian ad litem to the pendency of the legal proceedings affecting
the child', [MINOR'S] interests, and shall outline the guardian ad
litem's responsibilities and Ilimit the authc ity to those matters
related to the guardian's effective representation of the child's
[MINOR'S] best interests in the pending legal proceeding. The court
shall make every reasonalle effort to appoint a guardian ad litem from
among persons in the community where the child's [MINOR'S] parents or
the person having legal custody or guardianship of the child's [MI-
NOR'S] person reside. When custody, support, or visitation is at
issue in a divorce, it is the responsibility of the parties or their
counsel to notify the <court that such a matter is at issue. Upon

notification, the court shall determine iif a child's [THE MINOR'S]

best interests need representation or if a [THE] minor or other child

needs other services and shall make a finding on * *ecord before
trial. If one or both of the parties is indigem temporarily
without funds the court shall appoint the office of public advocacy.

The court shall notify the office of public advocacy if the office s
required to provide guardian ad litem services. The court shall enter
an order for costs, fees, and disbursements in favor of the state and
may further order that other services be provided for the protection
of a [THE] minor or other child.
Sec. 9. AS 67.23.070(a) is amended to read:
(a) In a proceeding in which the court has ordered either o
both parents to pay for the support of a [MINOR] child, the ccurt may,
on its own motion or motion of a party or the agency on behalf of a

-5- CSHB 513(HESS)



party, after notice and an opportunity for hearing, order either

parent or both parents to assignh to the custodian of the child that

portion of salary or wages of either parent due them currently and in

the future sufficient to pay the amount ordered by the court for the

support, maintenance, nurture and education of the [MINOR] child.

* Sec. 10. AS 47.23.130(b) is amended to read:

(b) To establish or enforce an order of support, based on ti

subrogation of the state, the agency is not limited to the amount of

assistance being granted to the [MINOR] child.

CSHB 513 (HESS) -6-
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STATE OF ALASKA
OFFICE OF THE QOVENOR

BILL ANALYSIS
DEPARTMENT DIVISIO!\I BILL NUMBER SPONSOR
Loni.tirfiE i Lean. Dev. Insurance HB 533 Ruoresentati ve Finkelstein

SHORT TITLF OF BILL

Use of Pernunent Fund Dividends for the Purchase of Grnun Health Insurance
DEPARTMENT POSITION

Neutral /
C o\ ;- /
1ED DATE
SUMMARY
OTHER AGENCIES AFFECTED BY BILL CONSTITUENT QROUP(S) affected by bill
Department of Administration
Department of Revenue Unknown
organizational support for bill ORGANIZATIONAL OPPOSITION TO BILL
Unknown Unknown
FISCAL IMPACT c NONE c FISCAL NOTE ATTACHED

BACKGROUND LEGISLATIVE INTENT

ANALYSIS OF BILL PROGRAM EFFECTS
Would . provide that an ap(ﬁ)llcant or the Permanent Fund. Dividend could eleﬁ to have the
omm| 3| ner ? evenue eposit the Permapent Fund D) IVI end Into a grou ea th mi]urance
suf |C|ent funds "are transferred to provide or the gurch se of ou(g) eat
Insurance o||c the Commissioner of Administration will pac the coverage through
?ompeth ]p ge S WI'[H Insurers licensed in Alaska. Insufficient™ funds eX|st the
nds will be refunded to the program participants.

Assumln? a_Permanent F%d Dividend of $1,000, it is unlikely that sufficient money will be
avallabfe for a comprehensive group health insurance policy:

AMENDMENTS PROPOSED

please An \CM A SEPARATE SHCCT FOR ADDITIONAL COMMENTS OR ANALYSIS
01 OOB%R«« [VB1

2H



BILL ANALYSIS - HB 533
Page Two

Administrative difficultjes Would |nc|ude ef ect|ve dates 0 coverage varyln% 3|gn|f|cant|y

because of the Proceis dates of the eLmanent Dividend program; gr cess of
?overage renewal would ke complicated g fact that progra articipants must requallfy
or the Permanent Fund Divi end each year

Since the Permanent Fund Dividend is taxable income, the state may incur exposurg
Permanent Fund Djvidend artmpgnts do ot Py taxes on the Permanent Fund’ Divi end used to
purchase health insurance. At 'the very least, future dividends may be attached for prior

nonpayment of taxes.

8252M



March 30, 1990

Suggestion: Substitute the following or similar as a bill or
resolution for 1IB 533 (using permanent fund
dividends to purchase group health insurance).

The director of the division of insurance 1is
directed to study the feasibility of offering individuals
group health insurance in lieu of permanent fund dividends
if they meet standard insurance 1industry underwriting
criteria. The group health insurance will have suitable

deductibles and co-payments.

If, by December 31, 1990, it is ”“ound to be
actuarily feasible to offer such insurance, the commissioner
of revenue 1is directed to prepare the 1991 permanent fund
dividend application to allow an individual to elect to take
the permanent fund dividend in the form of a group health

insurance policy.

The director of the division of insurance shall
establish whatever mechanism 1is necessary for the operation
of the group health insurance program and shall submit to
the Seventeeth Legislature whatever enabling acts are
necessary for this purpose.

Group health insurance w.11 be effective for
gualifying individuals no later than January 1, 1992.



WORK DRAFT WORK DRAFT WORK DRAFT

6-1830F"
Ford
A/3/90
Original sponsor(s): REP. FINKELSTE1N
! IN THE HOUSE BY THE HESS COMMITTEE
2 CS FOR HOUSE BILL NO. 533 (HESS)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
N SIXTEENTH LEGISLATURE - SECOND SESSION
> A BILL
6 For an Act entitled: "An Act relating to the wuse of permanent fund divi-
! dends for the purchase of group health insurance; and
8

providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS AA.21 is amended by adding a new section to read:
u Sec. AA.21.035. GROUP HEALTH INSURANCE FUND; TRANSFER OF DIVI-
12 DENDS. (a) There is established the group health insurance fund.
1 The commissioner of revenue shall prepare the permanent dividend

| application to allow an individual to elect to take the permanent fund
o dividend in the form of a group health insurance policy. The commis-
16; sioner of revenue shall annually transfer from the dividend fund
17| established wunder AS A3.23.0A5 to the group health insurance fund an
e amount equal to the value of +the permanent fund dividend for the
10 current year times the number of individuals who elect in the current
= year to take the dividend in the form of group health insurance. An
2 individual may not elect to take the dividend in the form of group
2 health insurance if the dividend has been reduced for the collection
2 of debt.
24

(b) Subject to the transfer of sufficient funds wunder (a) c

2ot this section, the commissioner shall use the group health insurance
2° fund to purchase a group health insurance policy for individuals who
°! elect to take the pe.manent fund dividend in this form. The costs of
72i administering the group health insurance program shall be paid out of
79

the group health insurance fund.

-1 -
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WORK DRAFT WORK DRAFT WORK DRAFT
(c) The commissioner shall make available bid specifications for

desired group health insurance to all insurance carriers licensed in

the state and qualified to provide the desired benefits. The speci-
fications shall be made available on or before July 1, 1990, and at
least once every succeeding five years. The Ilowest responsible bid

submitted by an insurance carrier with adequate servicing facilities
shall govern selection of carrier under this section.

(d) If the commissioner determines that the annual amount trans-
ferred from the dividend fund to the group health insurance fund is
insufficient to provide the desired group health insurance and to pay
the costs of administering the group health insurance program, the
commissioner shall refund to each individual who elected to partici-
pate in the program in that year the value of the permanent fund

dividend in that year.

(e) In this section, "commissioner" means the commissioner of

administration.
* Sec. 2. AS A3.23.015 is amended by adding a new subsection to read:
(i) If an individual elects to take a permanent fund dividend ir
the form of a group health insurance policy, the commissioner shall
transfer the dividend to the group health insurance fund under AS AA.-

21.035.

* Sec. 3. This Act applies to permanent fund dividends for 1990 and

subsequent years.

* Sec. A. This Act takes effect immediately under AS 01.10.070(c).

CSHB 533 (HESS) 9.
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HOUSE COMMITTEE REPORT

Date Referred: February 12, 1990 FURTHER REFERRALS:
JUDICIARY
FINANCE
Date of Committee Action:

The HEALTH. EDUCATION. & SOCIAL SERVICES Committee considered: HB 538
HOUSE BILL NO. 538 CHILD VISITATION MEDIATION PROJECT

"An Act authorizing a child visitation mediation project; and providing
for an effective date."”

RECOMMWENDAT NOWSS:: non ” \ [ 1 the same title
V be replaced with (s /& 3<6 (M£S51J CX J a new title

have attached amendment(s)
X ] do pass

do not pass

no recommendation

individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)
[ 1 fiscal impact [ ] fiscal note(s)
] zero, fiscal note Atyuu, [ 1 zero fiscal note(s)

[ ] zero fn/analysis
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April 15, 1990

State Representatives Max Gruenberg and Peter Goll,
co-chairmen, House Judiciary Committee

Alaska State Legislature

Juneau, Alaska 99811

Dear Chairmen Gruenberg and Goll,

We have been asked by Sandy Armstrong, the
coordinator of our Alaska Chapter of the National
Council for Children"s Rights, to provide
information to you.

1. Interference with access (visitation) 1is a
national problem. Various researchers find that
custodial parents interfere with access (visitation)
in 251 to 50% of cases nationwide. In Wallerstein
and Kelly"s book entitled "Surviving the Breakup"
(Basic Books, 1983), the researchers found that some
custodial parents prevented the access of the child
with the other parent out of anger or spite, while
in other cases, custodial parents made excuses, such
as saying "Johnny has something else to do today,"
or by deprecating the other parent in front of the
child. Having sole cjstody is a tremendous power,
and it can be used constructively, by respecting the
active parenting of the other parent, or it can be
used destructively, to undermine the child"s
relationship with the other parent.

(visitation) enforcement programs have
In places where they have

is the Michigan "Friend of
In Michigan, staff

as child support

2. Access
proven very successful
been tried. One example
the Court” (FOC) program.
investigates access as well
complaints.

(more)
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Michigan collects more in child support per
administrative dollar than any other state.

Michigan collects 88.33 in support for every dollar
spent to collect. Michigan officials such as Debbie
Stabenow of the House of Representatives, and Dee
Van Horn, administrator of the FOC, credit

Michigan®s balanced approach with this success.

Our National Council received an award for
convincing Prince George®"s County, Maryland, outside
Washington, D.C., to hire access mediators to
resolve access (visitation) complaints. When one
parent complains, the access mediator phones or
meets with the other parent, to find out why the
visitation order 1is not being followed. Either
parent may file a complaint. The County reports an
80% success record at resolving these complaints, at
an average salary time of 1 hour, 37 minutes, at an
average cost of about 815 per case.

Apparently, just having someone in authority care
enough about these issues to contact th* other
parent, and to help educate parents about their
responsibilities, sends a powerful message.

Allowing phone OR face-to-face meetings provides
flexibility for the progranm.

3. The benefit of a continuing relationship of
children with both parents after separation and
divorce 1is vitally important to children. A
divorcing spouse may never want to see the other
spouse again, but children do not lose their 1longing
for the "absent"™ parent even years after the
divorce, according to research by John Guidubaldi,
Kent State University, Kent, Ohio, who has conducted
the largest (699 children) study of children of
divorce in the country. Guidubaldi recommends more
access to the non-custodial parent than Is currently
generally provided as one means of helping children
of divorce. His findings that divorce 1is a long—
time stressor of children, and that children long
for the "absent"™ parent even years after the divorce
is supported by Wallerstein and Kelly, and other
researchers.

4. Bill Number CS for House Bill Number 536 1is a
reasonable approach to helping children of
separation and divorce. Section ((B))((2)) ((F)} of
the bill, which lets a child 13 or older refer a
person with custody or visitation rights to the
project, 1is good, because visitation 1is a child"s
right, as wel 1.



The bill would create an Advisory Council on
which two non-custodial and two custodial parents
would join with a legislator, person experienced in
mediation, and a representative of the judicial
branch, Because custodial and non-custodial parents
have keen perspective on the problems the Council
would examine, the Council would seem to have
excellent balance.

In Michigan and Prince George®"s County, there are
open referrals, without having to first screen thenm
by the judiciary. This 1is important to the speedy
resolution of as many complaints as possible.

Thank you both for your support you can give to
this bill, which will do so much to help keep Alaska
children "out of the middle” of battles between
their parents. IfT you would like additional
information, please let me know.

Thank you for helping to strengthen the American
family.

Sincerely yours,

DLL/vdd
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Article IV The Judiciary

Article IV

The Judiciary
Section 1 - Judicial Power and Jurisdiction.

The judicial power of Ihc Slate is vested in a supreme court, a superior
court, and the courts established by Ihc legislature. The jurisdiction of
courts shall be prescribed by law. The courts shall constitute a unified
judicial system for operation and administration. Judicial districts shall
be established by law.

Section 2 - Supreme Court.

(a) The supreme court shall be the highest court of the State, with final
appellate jurisdiction. It shall consist of three justices, one of whom B
chiefjustice. The number of justices may be increased by law upon the
request of the supreme court.

(b) The chief justice shall be selected from among the justices of the
supreme court by a majority vote of the justices. His term of office as
chiefjustice is three years. A justice may serve more than one term as
chief justice but he may not serve consecutive terms in that office.
[Amendment approved August 25,1970 - Effective October 10,1970]

Section 3 - Superior Court.

The superior court shall be the trial court of general jurisdiction and shall
consist of five judges. The number ofjudges may be changed by law.

Section 4 - Qualifications of Justices and Judges.

Supreme courtjustices and superior court judges shall be citizens of the
United States and of the State, licensed lo practice law in the Stale, and
possessing any additional qualifications prescribed by law. Judges of
other courts shall be selected ina manner, for terms, and with qualifica-
tions prescribed by law.

Section 5 - Nomination and Appointment.

The governor shall fill any vacancy in an office of supreme court justice
or superior court judge by appointing one of two or more persons
nominated by the judicial council.

Article 1V

The Judiciary

Section 6 - Approval or Rejection.

Each supreme court justice and superior court judge shall, in the man-
nerprovided by law, be subject to approval or rejection on a nonpartisan
ballot at the first general election held more than three years after his ap-
pointment. Thereafter, each supreme courtjustice shall be subject to ap-
proval or rejection in a like manner every tenth year, and each superior
court judge, every sixth year.

Section 7- Vacancy.

The office of any supreme court justice or superior court judge becomes
vacant ninety days after Ihc election at which he is rejected by a majority
of those voting on the question, or for which he fails to file his declara-
tion of candidacy to succeed himself,

Section 8 - Judicial Council,

The judicial council shall consist of seven members. Three attorney
members shall be appointed for sLx-ycar terms by the governing body of
the organized state bar. Three non-attorney members shall be appointed
for six-year terms by the governor subject to confirmation by a majority
ofthe members of the legislature injoint session. Vacanciesshall be filled
for the unexpired term in like manner. Appointments shall be made with
due consideration to area representation and without regard to political
affiliation. The chiefjustice of the supreme court shall be cx-officio the
seventh member and chairman of the judicial council. No member of Ihc
judicial council, except the chiefjustice, may hold any other office or posi-
tion of profit under the United States or the State. The judicial council
shall act by concurrence of four or more members and according to rules
which it adopts.

Section 9 - Additional Duties.

The judicial council shall conduct studies for improvement of Ihc ad-
ministration of justice, and make reports and recommendations to the
supreme court and tg the legislature at intervals of not more than two
years. The judicial council shall perform other duties assigned by law.

Section 10 - Commission on Judicinl Conduct.

The Commission on Judicial Conduct shall consist of nine members, as
follows: three persons who arc justices or judges of state courts, elected
by tbc justices and judges of state courts; three members who have
practiced law in this state for ten years, appointed by the governor from

19
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March 27, 1990

eaoresentatrve Johnn}/ Ell 1s
laska State Legislature

R
é
Juneau, AYaska 99811

Subject: Visitation Mediation

HB 538

Dear Johnny:

You recwested ?Iarrtrcatron of .the Child SJ)gort Enforcement Drvrerons (CSED)
osrtr on re erras to the visitation medjation p rogect CSED Tyl
upports the goal o Increaseq co Velrance with court orgers for chrld suﬂoort
an vrsrtatron are certarny I rn% to provide | nformatron about 0
Pu lic servrces ava e]to the' f amr 165 We Serve. 3
m emente we will a [( an announcement about the rogect on our
KIDS tele ﬂne S stem cas orkers on their o V0 rtron may also 9gest to
Parents ith visitation concerns that one of their og |ons s to ayall
hemselves of any service or project created owever for the
following reasons, Individual "parents have the responsrbrlrty of 'making such

contacts” directly, by their own choice.

The Chil ort Enforcement Division 15 restricted by the .conditions of its
Fed eran ? de to activities that are drrectty connec ed with the en?orcement

of chr port \ie canngt require th ht arents rt)artrcrpate In visitation
||at|on as a condition of rer(*ervrn% C t P Services, 0r contact any
public or private agency to refer a tase for visitation mediation.

Federaldy unded State child su ort ar%encres have been adviseq over the years
o avoid’ the levy of any exg |cr r prcrt cooperatron requirements on
lents for an¥ pur ose other than mancra sugﬁort enf orce ent. To avoid
any d?pute with th Partment Health Human Services and our
Federa audrtors on the ques lon of whether the agency Is utilizing Its
resources ormgurgoses that are not directly connecte with child s P ort

en orcement qu sted that the Ian ua%e of HB 538 not re)r;erence

enc Imb er me and hone. sho after the bill
Wg d/troduced | ask HPter tha e removeg from the b rf th

se
reasons, but | EBarent falle e clear that that Inclu ed a?l
references to CSED. W Stopped trac 538 at that point and 1t was only

later that | Iearned rndrrectly that D had been removd only from the
advisory councl
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Representative Johnny El11ls
Re: Visitation Mediation
March 27, 1990

Page 2 of 2

I certainly apologize to you and to Kimberly for any confusion. With
hindsight, 1 recognize that 1 should have followed up n\y conversation with a
letter to assure that we each had the same understanding about the position
the Division needed to take.

When you and 1 spoke late last year about your Interest 1n doing something In
this area, 1 remember saying to you that 1 felt sure our enforcement workers
would be happy to have a service to recommend to people who asked for help on

visitation Issues, I haven®t changed n\y opinion on that, but 1 hope this
letter clarifies why CSED should not have a formal role in HB 538.

Please let me know of any further questions you or Kimberly have.

Sincerely,

Linda Langston
Director

LL:AAL:akJ

FN: 33121



6-2238Ed
Lauterbach

AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 538(HESS)

Page 1, line 27, after "agency.":

Insert "A person who is involved in a dispute concerning child visita -
tion issues may apply to the office of public advocacy for mediation of the
dispute without a referral from the agency or a court. The advisory coun-
cil established under (d) of this section may recommend that the office of
public advocacy give greaterqpriority to mediation of disputes referred to
it by the agency or a court than to disputes that are not referred to it by

the agency or a court.”

-1- 3/7/90



6-2238Ea
Lauterbach

AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 538 (HESS)

Page 2, line 18, after "governor":

Insert the governor may not appoint a person under this paragraph

who, at the time of appointment, is in arrears on child support payments in

any state or is a party in a proceeding that includes <child custody or

visitation issues"”

-1 3/6/90



6-2238ED

Lauterbach
AMENDMENT
OFFERED IN THE HOUSE
TO: CSHB 538 (HESS)
Page 1, line 21, after "mediation."
Insert "The demonstration project shall be located in and serve

residents of the judicial district of the state determined by the office to

have the greatest caseload relating to divorce and dissolution.”

-1- 3/6/90



March 7 - HESS Discussion Summary of HB 538 - Child Visitation
Mediation Project

Mediation concepts vary between individuals.

Brandt McGee (from Office of Public Advocacy-OPA) supports the bill.
Would like to see it in Anchorage for reduction of administrative
costs and easier management of the program since the contract would be

managed by OPA.
The project should be mandatory and have a "hammer" or consequence

refusal to participate in mediation.

Dads Againsts Discrimination (DADS)

Jim Colver supports bill. He wants to see self-referrals
incorporated.

He would like to see a professional counselor on advisory committee.

He believes that just an accusation of domestic violence is not
enough evidence for a person to receive a waiver from participation in

mediation.

Alaska Family Support Group
Steve Strube supports the bill. He wants an opportunity for people

to refer themselves to the mediation project.

Alaska Network on Domestic Violence and Sexual Assault
Cindy Smith wants the participation to be voluntary in all cases.
She would like to see a change in the bill such as "The CSED agency
or court may not refer a dispute for mediation if there has been domestic

violence as defined in AS 18.66.900."

Alaska Women's Commission
Ruth Lister would like a member from the Council on Domestic

Violence or from a shelter program staff to be on the advisory council.
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INTRODUCTION

Powerful currents of social change have worked a revolution in domestic
law during the past decade; during that time, North Carolina adopted the Uniform
Child Custody Jurisdiction Act, a "no fault" divorce statute, and an Act providing
for the fair distribution of marital assets upon divorce by recognizing the value of
a homemaker spouse's contributions to the marriage. Antenuptual agreements are
now recognized 3nd regulated by statute.

In the area of child placement and custody decisions, the last vestiges of the
"maternal preference" rule were repealed, joint custody was expressly recognized as
an option, and the visitation rights of grandparents were addressed. Despite this
legislative activity, further changes in the traditional methods of decision-making
were demanded, as both the professional and popular literature began to document
and publicize the harmful effects of using the adversary system to make placement
decisions.  There is general agreement that "in the long run a custody battle
severely victimizes the children involved, creates lifelong hostilities and distrust
between parents and children, as well as between the two adults, and squanders the
mental, emotional, and financial resources of the family.l "More people arc
resorting to the courts to settle the question of how to restructure their families.
This not only threatens to scar a large number of our children who end up being
psychologically battered by the enraged parents and the callous approach of the
adversary system, it also puts a tremendous burden on the judge."3

In the traditional adversary system setting, a definite win-losc component
makes adversaries and competitors of the parents and draws their attention from
the polar star of the child's best interests. In a litigation setting, child custody is
only part of a broader set of economic issues, such as child support, alimony,
divorce, and a division of marital property. Unless severed from those issues,
custody and visitation decisions may hecome bargaining chips in the overall
negotiations.

We have recently begun to realize the continuing damage litigation inflicts
on the reorganizing family unit. Unlike non-domestic cases in which the parties
normally need have no post-trial contact, the child's caretakers will need to
cooperate in matters involving the child's best interests for years. [If they arc
unable to do so. the damage to the child is limitless. Rather than preparing parents
for life after court, traditional litigation often leaves festering wounds which lead
not only to future turmoil and disruption, but to relitigation.

In an era of high divorce rates and increased custody litigation, practical
considerations require that we acknowledge lengthening dockets and resulting trial
delays, an increase in non-domestic litigation with increasing demands on court
resources, and rising attorney fees. Doth public pressures and the efforts of court
professionals have led to a movement toward alternatives to traditional methods of
dispute resolution. In the area of child custody, all of the above currents met in
1983 when the General Assembly voted to establish and fund a child custody
mediation pilot program in Mecklenburg County. Mediation is a method of
resolving disputes in which a neutral third party helps parties in conflict define

1 Woolcv. The Custody Handbook 213 (1979).
Lil- at 260
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INTRODUCTION

Powerful currents of social change have worked a revolution in domestic
law during the past decade; during that time. North Carolina adopted the Uniform
Child Custody Jurisdiction Act, a “no fault" divorce statute, and an Act providing
for the fair distribution of marital assets upon divorce by recognizing the value of
a homemaker spouse's contributions to the marriage. Antenuptual agreements are
now recognized and regulated by statute.

In the area of child placement and custody decisions, the last vestiges of the
"maternal preference" rule were repealed, joint custody was expressly recognized as
an option, and the visitation rights of grandparents were addressed. Despite this
legislative activity, further changes in the traditional methods of decision-making
were demanded, as both the professional and popular literature began to document
and publicize the harmful effects of using the adversary system to make placement
decisions.  There is general agreement that "in the long run a custody battle
severely victimizes the children involved, creates lifelong hostilities and distrust
between parents and children, as well as between the two adults, and squanders the
mental, emotional, and financial resources of the family.l "More people are
resorting to the courts to settle the question of how to restructure their families.
This not only threatens to scar a large number of our children who end up being
psychologically battered by the enraged parents and the callous approach of the
adversary system, it also puts a tremendous burden on the judge."2

In the traditional adversary systemsetting, a definite win-lose component
makes adversaries and competitors of the parents and draws their attention from
the polar star of the child's best interests. In a litigation setting, child custody is
only part of a broader set of economic issues, such as child support, alimony,
divorce, and a division of marital property. Unless severed from those issues,
custody and visitation decisions may become bargaining chips in the overall
negotiations.

We have recently begun to realize the continuing damage litigation inflicts
on the reorganizing family unit. Unlike non-domestic cases in which the parties
normally need have no post-trial contact, the child's caretakers will need to
cooperate in matters involving the child's best interests for years. If they are
unable to do so, the damage to the child is limitless. Rather than preparing parents
for life after court, traditional litigation often leaves festering wounds which lead
not only to future turmoil and disruption, but to relitigation.

In an era of high divorce rates and increased custody litigation, practical
considerations require that wc acknowledge lengthening dockets and resulting trial
delays, an increase in non-dor.icstic litigation with increasing demands on court
resources, and rising attorney fees. Both public pressures and the efforts of court
professionals have led to a movement toward alternatives to traditional methods of
dispute resolution. In the area of child custody, all of the above currents met in
1953 when the General Assembly voted to establish and fund a child custody
mediation pilot program in Mecklenburg County. Mediation is a method of
resolving disputes in which a neutral third party helps parties in conflict define

I Woolcy. The Custody Handbook 213 U979).
M. at 260
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FOREWORD
This report is about children who arc hurting.

Consider this typical scene that occurs almost daily in crowded courtrooms
across North Carolina...

Many of those present have been in court before and arc back hecause their
cases were not reached. The court dockets are crowded.

Two of those present are children of a broken home. We can call them
Johnny and Ann. Johnny is twelve years old. His sister Ann is ten.

A man in uniform says: "All 'rise."

A judge enters and takes his place behind the bench. After everyone is
seated, he notices Johnny and Ann. He can barely sec their small faces above the
back of the front row of scats. He wonders about their presence.

The children think about their parents as they watch the judge call the
calendar.

They have just spent a great weekend with their father. He asked foi
assurance from them that they wanted to come and live with him. He had given
each a new bicycle. They did want to come and live with him and they had said
so. They didn't tell him that they wanted to live with Mom too.

Before they left for the weekend their mother had asked for assurance that
the children wanted to remain with her. She had just discussed a beach trip with
them for next summer. They did want to live with her and had said so. They
didn't tell her that they wanted to live with Dad too.

The judge hears several matters bhefore lunch. As he prepares to leave the
courtroom for funch, he secs a number of grown folks gathering around the two
children. The children seem anxious. The grown folks seem determined.

The judge leaves the courtroom because he doesn't feel that it is proper to
stay and listen. It occurs to him again that the courtroom is not a good place to
determine child custody matters. Perhaps he could talk to the parties and their
attorneys after lunch. He thinks about what he can say or do. He thinks about
other children who have passed through his courtroom... he thinks about
alternatives.

This report is about alternatives.



INTRODUCTION

Powerful currents of social change have worked a revolution in domestic
law during the past decade; during that time. North Carolina adopted the Uniform
Child Custody Jurisdiction Act, a "no fault" divorce statute, and an Act providing
for the fair distribution of marital assets upon divorce by recognizing the value of
a homemaker spouse's contributions to the marriage. Antenuptual agreements are
now recognized and regulated by statute.

In the area of child placement and custody decisions, the last vestiges of the
"maternal preference” rule were repealed, joint custody was expressly recognized as
an option, and the visitation rights of grandparents were addressed. Despite this
legislative activity, further changes in the traditional methods of decision-making
were demanded, as both the professional and popular literature began to document
and publicize the harmful effects of using the adversary system to make placement
decisions.  There is general agreement that "in the long run a custody battle
severely victimizes the children involved, creates lifelong hostilities and distrust
between parents and children, as well as between the two adults, and squanders the
mental, emotional, and financial resources of the family.l "More people are
resorting to the courts to settle the question of how to restructure their families.
This not only threatens to scar a large number of our children who end up being
psychologically battered by the enraged parents and the callous approach of the
adversary system, it also puts a tremendous burden on the judge."3

In the traditional adversary system setting, a definite win-losc component
makes adversaries and competitors of the parents and draws their attention from
the polar star of the child's best interests. In a litigation setting, child custody is
only part of a broader set of economic issues, such as child support, alimony,
divorce, and a division of marital property. Unless severed from those issues,
custody and visitation decisions may become bargaining chips in the overall

negotiations.

Wc have recently begun to realize the continuing damage litigation inflicts
on the reorganizing family unit. Unlike non-domestic cases in which the parties
normally need have no post-trial contact, the child's caretakers will need to
cooperate in matters involving the child’'s best interests for years. [If they arc
unable to do so, the damage to the child is limitless. Rather than preparing parents
for life after court, traditional litigation often leaves festering wounds which lead
not only to future turmoil and disruption, but to relitigation.

In an era of high divorce ra:es and increased custody litigation, practical
considerations require that wc acknowledge lengthening dockets and resulting trial
delays, an increase in non-domestic litigation with increasing demands on court
resources, and rising attorney fees. Doth public pressures and the efforts of court
professionals have led to a movement toward alternatives to traditional methods of
dispute resolution. In the area of child custody, 3Il of the above currents met in
1983 when the General Assembly voted to establish and fund a child custody
mediation pilot program in Mecklenburg County. Mediation is a method of
resolving disputes in which a neutral third party helps parties in conflict define

1 Woolev. The Custody Handbook 213 (19791

M. at :60



the issues involved, talk about their differences of opinion, and reach their own
agreement. In the context of custody disputes, the goal of mediation is a
‘parenting agreement,* setting out custody and visitation terms and conditions. In
the Mecklenburg program, mediators were provided through a contract with United
Family Services, a United Way agency. Mecklenburg's program was evaluated by
the North Carolina Bar Association Committee on Dispute Resolution in 1986. The
committee's January 1987 Study and Evaluation noted the enthusiastic reception by
bench and bar, and recommended that the Mecklenburg program continue as a
‘'mandatory prerequisite to child custody litigation," and that mediation "be made
available in other judicial districts if they are willing to make a commitment to
the training and retention of high quality mediators.* Senator Helen Marvin of
Gastonia introduced legislation during the 1987 General Assembly session to
establish custody mediation programs across the state.  Despite her efforts,
budgetary considerations and the lack of highly trained mediators made it
impractical to expand the Mccklcnburg-typc model statewide at that time. Gaston
County (Judicial District 27-A) was added as a pilot district and a program began
there in December 1987.4

The enabling legislation (1987 N.C. Scss. Laws, C. 830, s. 16(d)) provided in
part that:

The Administrative Office of the Courts shall recommend to the
1989 General Assembly a statewide custody mediation program, or it
shall recommend that the pilot programs be allowed to expire.

In response to that mandate, Director Franklin Freeman established an
advisory committee to consider the role that mediation might fill in the courts.
This committee was comprised of eight district court judges from each division
across the state - from urban, semi-urban, and rural areas, from single-county and
multi-county districts - in short, a group representative of our court system. Janet
Mason of the Inscitute of Government served as an ex officio non-voting committee
member, with Kathy Shuart of the Administrative Oficc of the Court's Division of
Management Support serving as staff. The committee was charged with
considering "the role of mediation as a method of handling custody and visitation
issues in domestic cases,*8 and advising the director as to courses of action which
might be presented to the General Assembly. [If the committee consensus favored
mediation, it was then to define the issues, make recommendations as to due
process and procedural requirements, and suggest mediator qualifications and
Implementation strategies.

3 Committee on Dispute Resolution, Mandatory Child Custody Mediation
Program in Mecklenburg County: A Study and Evaluation (Raleigh: North
Carolina Bar Association, 1987), pp. | and 8.

Divorce Mediation in North Carolina. Vol. I. No. | (North Carolina Uar
Association, May 1988), p. 4.

5 Letter dated September 6, 1988, from Franklin Freeman Jr., to members of
the Committee.



The Committee met in Salisbury on October 7, 1988. in Gastonia on
November 4, 1988, and in Raleigh on Lccembcr 15-16, 1988, and on January 6.
1989. Oral reports were presented by Chief District Court Judges Jim Lanning and
Larry Langson on the pilot programs in Mecklenburg and Gaston Counties. Chief
District Court Judge Earl Fowler, Jr., reported on the program he initiated in
Buncombe County in which parties are encouraged by the court to attempt
mediation, which is made available through a local dispute settlement center using
volunteer mediators or through a mental health professional. Ron McCullom, a
mediator with the Mecklenburg program, explained the mediation process and its
goals. Claire Millar. Executive Director of the Orange County Dispute Resolution
Center, and Dee Reid. Coordinator of the Mediation Network of North Carolina,
discussed the work of the dispute resol cion centers, which presently provide
mediation services in fourteen North Carolina counties. Frank Lnncy of the North
Carolina Bar Association provided the association's perspective. In addition to
numerous informal conferences and discussions by individual committee members
with other judges, members of the bar. and other interested persons, the committee
members read extensively in the professional literature and reports from sister
states regarding implementation of custody mediation programs. Through the
efforts of Kathy Shuart, mediation programs in Connecticut, Florida. Maine, and
Michigan were examined in some detail, and outlines of programs in Delaware.
Kansas, Michigan, and Nevada considered.

After considering all available information and weighing both advantages
and disadvantages, the Committee recommends that mediation of contested custody
and visitation issues be institutionalized as a process to be applied routinely in all
of our district courts. Complex issues, many requiring hard decision, are raised by
that decision. In an effort to satisfy the director's charge, those hroad issues are
discussed separately below, with the reasoning of the committee summarized, and
available alternative solutions noted where appropriate.

ISSUES. FINDINGS AND RECOMMENDATIONS

Issue One: What mediation formats are available and appropriate for North
Carolina?

T**e present movement toward fashioning alternatives to the traditional
adversary system of dispute resolution has resulted in a system in North Carolina
which includes elements of arbitration, mediation, and conciliation.

The first community dispute settlement center in North Carolina was
established in 1978 in Chapel Hill. Additional centers have been established in
Chatham County, Guilford County, Wake County, Durham. Winston-Salem.
Charlotte, Asheville, Henderson County. Alamance County. Cumberland County.
Goldsboro-Wayne County, Orange County Iredell County, and Polk County. These
centers rely on mediation technique, wusing trained volunteers to promote
agreements between the parties to a dispute. Models for delivery of these services
vary to some extent from county to county, and funding sources are uncertain and
varied; they share, however, a common clement of approval and acceptance by both
the communities served and the local court systems.

In 1936. following authorization by the 1985 General Assembly, the Supreme
Court adopted rules establishing pilot arbitration projects in the 3rd. Nth, and
29th Districts, serving a total of 10 counties. Early indications are that trials are
requested in less than 12 percent of cases heard by arbitrators.



In Wake, Buncombe, and Mecklenburg Counties, pilot programs using
summary jury trials are being used with great initial success.6

In the Raleigh area, the Christian Conciliation Service attempts to settle
disputes using a combination of mediation and arbitration. In a number of other
North Carolina cities. Family Services, Inc., a United Way Agency, offers family
mediation. There are also many private professional counselors and mediators
throughout the state.

Although some of our citizens struggling through family difficulties have
voluntarily chosen to use mediation-type services to resolve their differences, a
large number of domestic disputes enter the court system. The increasing number
of filings threatens the ability of the judicial system to deliver quality resolution
services and there is no agreement as to a proper remedy. Nor is the wisdom and
propriety of the state's mandating pre-trial mediation in filed cases settled by any
means. In enacting legislation in this area, lawmakers must first determine the
proper degree of participation by the courts in the mediation process.

In "A Guide to Implementing Divorce Mediation Services in the Public
Sector,” author Elizabeth Comeaux suggests that there is an "involvement"
continuum, and a court may be more directly, or less directly, involved with the
application of mediation to the court's caseload.7

At one end of the continuum is the facilitation model, in which the court
may choose to allow mediation to occur, but not make a ‘substantial public
commitment."* Under this model, mediation is left to private professionals or
volunteers (e.g., dispute settlement centers); nothing is provided at public expense;
but the jurisdiction, by local court rule (or by the state court system, by Supreme
Court rule; or the General Assembly, by statute), may define mediation, cite it as
an alternative, and clarify issues such as confidentiality. This model (without
either rule or legislative definition) exists throughout the state in that parties
always have the right to take these disputes to private mediators; that is, no
legislation exists forbidding mediation.

The second model is the encourxgcmeot model in which the court offers
incentives to the parties or suggests mediation when the parties appear before the
court, or provides at the clerk's filing desk brochures from a local dispute
settlement center.® There may already be a number of judicial districts in North
Carolina operating under this model. For example. Orange County Dispute
Settlement Center Director Claire Millar's description of the court referral process
in Orange County appears to function like this model.

6 Frank C. Lancy, "i*liernatives to Trials: North Carolina's Dispute
Resolution Program,” Popular Government (Fall 1988), p. 12

Elizabeth Comeaux. "A Guide to Implementing Divorce Mediation Services
in the Public Sector." Conciliation Courts Review , Vol. 21 No. 2, December

1983, at 3.
8 LL at 3.

9 14. at 3.
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Thc Buncombe County arrangement, as described by Chief Judge Earl
Fowler, also seems to fit this model. The court recommends that mediation be
attempted, and parties and counsel are provided with the names of the local
dispute settlement center (which is located in the courthouse) and of a local mental
health professional who serves as a private mediator.

The third model is one in which the court actually provides mediation
services (provision model). Comeaux describes this model as follows:

These jurisdictions arc the most effective in generating
mediation users and educating the public about the procedure. The
routine exposure of large numbers of the divorcing population to the
services of publicly employed mediators lends visibility and
credibility to the mediation alternative. It also reduces the refusal
rate common to many mediation programs as a result of public
ignorance and professional skepticism about mediation.  Finally,
public sector mediation services may stimulate the development and
use of private sector organizations. Once educated, many people will
doubtlessly prefer to select a private mediator just as they now select
a therapist or lawyer. Indeed, once the public is educated and the
private sector is developed, it is possible that some government
instituted, public sector mediation services could ultimately be
phased out (except for services to indigents).10

Finally, the fourth approach is an enhancement of the encouragement
model: the mandatory model. By definition, mediation cannot be forced; under
this model, parties are not just encouraged, but arc required to attempt mediation
before they can litigate. To meet the court's requirement, parties must go through
an orientation session in which the process is explained and questions are
answered. It is the court's way of ensuring that parties arc educated about this
option. Comeaux states, 'This approach may be viewed alternately as a strong
statement of public policy concerning the locus of responsibility for resolving
family disputes, and/or as a means of conserving judicialresources.

The committee unanimously agreed that in theabsence of exclusionary
circumstances such as abuse, mediation is preferable to litigation as aforum for
resolving custody and visitation issues. However, the committee also recognizes
that the public and bar arc resistant to new procedures, and that a "voluntary”
mediation program would likely result in limited usage. Therefore, a mandatory
referral model is recommended in which the parties arc required to participate in
an orientation session in which they learn about the process of mediation. They
may thereafter choose, without penalty, to return to litigation, although it s
expected that many couples will choose to remain in mediation. In the present
pilot programs in Mecklenburg and Gastcn Counties, approximately one-half of
those referred to mediation choose to continue the mediation process past
orientation. Judges in those districts report that many parties who were initially
opposed to mediation remain in the program and reach parenting agreements.
Even those not reaching agreement arc likely to settle their cases prior to trial.

10 ld. at 3.
ld- at 3.



—7-

which is probably at least partially attributable to the avenues of communication
opened up by the mediation process. Attorneys in the pilot districts also report
that parties are more likely to settle remaining financial matters where the custody
and visitation issues arc successfully negotiated. Finally, initial indications suggest
that rclitigation of custody-related disputes is less likely, confirming the
experience of other jurisdictions utilizing mediation services.

On balance, the committee feels that the mildly coercive mandatory referral
model is more than justified by benefits to children and their families at the time
of initial fragmentation, helps families learn to restructure themselves, and
benefits the entire court system in the long term.

Issue Two: How should mediation services be provided and administered?

Comeaux suggests that there are four alternative methods of providing and
administering mediation services,15 and our review of other states' programs and
our own experiences in North Carolina support that assessment. In summary,
mediation services may be provided:

L Within the local court system. Mediators are members of the court
staff in the local jurisdiction and are hired and supervised by local court officials.

2. By a separate unit administered statewide. Mediators arc hired
jointly by local court-officials and a statewide administrative authority. Policy
guidelines arc established by the statewide authority, which provides training and
coordination; day-to-day supervision falls to local court officials. OQur Guardian
ad Litem program operates under this kind of arrangement.

3 Bv contracting for services. The court may contract with individuals
or agencies for mediation services. Minimum requirements for those providing
services may be established statewide, and local court officials and state officials
would enter into contracts with providers. The pilot programs in Mecklenburg and
Gaston counties fall within this category.

4. Bv a current support service group. Groups currently providing
support services to domestic court may also have a mediation component which is
presently not being used for court cases. For example, there is a close working
relationship between local courts and Departments of Social Services in collection
of clients' child support. The same departments may have trained domestic
mediators on staff who currently mediate domestic disputes between clients. Those
mediators may also be available for court referrals.

In determining which method is most appropriate for our court system, the
committee recognizes that some combination of alternatives might be appropriate.
This decision depends in large part on the resources available within the locale and
the demand of Jlocal caseloads. In addition, each method has strengths and
weaknesses which must be considered. The following factors should be considered
in determining how to provide and administer services within our unified
statewide court system:

12 14. at 7.
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L Availability of resources. In our urban jurisdictions, it is likely that
any of the scrvicc-providcr models is a possibility. In more rural jurisdictions, we
may not have that flexibility. In fact, wc may be introducing a service for which
there is no local provider. Under these circumstances, service providers must be
recruited to the locale, provided by a state office or neighboring jurisdiction, or
developed through training of local personnel. As a by-product of this approach,
alternative dispute resolution services may be made available throughout the state.
Fortunately, as a result of workshops sponsored by the Mediation Network, over
100 volunteer mediators were trained to mediate custody disputes in North
Carolina.13 Whether they will be available as a resource depends, of course, on
whether the model adopted utilizes volunteer mediators.

2. Caseload demands. The number of custody and visitation disputes in
a district requiring referral will determine in part the type program established.
In a low-demand district, the court may decide to economize by contracting on an
"as-needed* basis. Where there is a large caseload and high demand, a court-staff
mediator arrangement may be indicated.

3 ManaRement.-Su pervision, and accountability. Mediation of custody
and visitation issues is under consideration because of the growing conviction that
the mediation forum is better suited than the litigation forum to focus on the best
interests of the child. Referral to mediation does not, however, mean an end of
court involvement and control. On the contrary, a heightened degree of
management will bc,_nccessary to ensure both a continuing focus on the best
interests of the child and fair treatment of all adult parties. It is essential,
therefore, that where the court refers all such matters to mediation, those
providing mediation services be fully accountable to the court. The degree of
involvement by the court will depend in part, of course, on the mediation model
adopted. Services would be more consistent if provided by a statewide unit, and
the need for local supervision would be accordingly lessened, it is more likely,
however, that the several districts will fashion individual and unique programs,
requiring close supervision.

Although the district bench must of necessity supervise daily progress of
individual cases, assistance from the Administrative Office of the Courts will be
necessary in terms of policies, guidelines, educational orientations, coordination,
and supervisory procedures. This would ensure some uniformity of the quality of
meuiation services throughout the state.

The committee recommends therefore that the Administrative Office of the
Courts develop minimum acceptable standards for delivery of mediation services,
and for monitoring delivery of those services by mediators.

Issue Three: What are the procedural issues in * custody and visitation mediation
program?

Some of the procedural issues that need to be considered in establishing a
custody and visitation mediation program have been discussed earlier; however, we
raise them here as a group because each should be addressed in enabling
legislation, court rule, and administrative guidelines. They include:

13 The NO. Mediator. Fall 1988. n S
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l. Definition of mediation and its goals Mediation is defined as a
"dispute resolution process utilizing a neutral third-party to facilitate problem
solving between parties in conflict" in a report on the pilot program in
Mecklenburg County prepared by the North Carolina Bar Association’'s Committee
on Dispute Resolution. The report went on to define the goal of a child custody
mediation program as enabling "parents to generate their own resolutions and
develop a written agreement, the parenting agreement, that sets out the custody
terms and conditions."14

By definition mediation is voluntary, but in some areas
parties arc being required to try mediation first before coming to
court. The mediator has no coercive power. He or she is not bound
by a "win or lose" perception of a problem, but rather can
concentrate on the underlying relationship of the parties, and by
helping tlsm to identify their needs reach a solution through
compromise. Professor Fuller has referred to the central quality of
mediation as "its capacity to re-orient the parties toward each other,
not by imposing rules on them, but by helping them to achieve a new
and shared perception of their relationship, a perception that will
redirect their attitudes and dispositions toward each other."14

In a pamphlet distributed to parents entering the Custody/Visitation
Mediation Program in Gaston County, the goal of mediation is well stated as
"reorganization of) the family, not to 'award’ custody to one parent and make a
'visitor' of the other."

Although the mediator is often referred to as a "neutral,"” most mediators
consider that they arc neutral only as hetween the adult parties, their task being to
focus discussion on ways the family can restructure itself in the best interests of
the children involved.

2. Scope. The committee recommends that only custody and visitation

issues be referred to mediation by the court, so that the mediation sessions can
focus only on the best interests of the child without dealing ith the financial
matters involved in property settlements, alimony claims, and child support awards.
While there is admittedly some correlation between the parenting arrangement and
the support award, consideration of that issue in a mediation context could divert
the parties from the true purpose of mediation  Where disputes arise after the
entry of a court order relative to the modification or enforcement of the custody
provisions of that order, those issues would also be routinely referred to mediation
under the committee's recommendation.

14 Committee on Dispute Resolution, Mandatory Child Custody Mediation
ErQiU-ani in Mecklenburg County: A Study and Evaluation (Raleigh: North
Carolina Bar Association, 1987), pp. | and 8.

15 Task Force on Dispute Resolution of the North Carolina Bar Foundation.
Dispute Resolution (Raleigh: North Carolina Bar Association, 1985), pp. 10-
1.



Nor would it seem that eases should be diverted from mediation solely
because one of the parties resides outside the county or district. If the parties can
litigate their case within a specified area, they can normally mediate the same
issues within that area. Obviously, the court could excuse a party from mediation
if referral would cause undue hardship, as in the case of an out-of-state party.

Since the purpose of mediation is to benefit the children affected by it
parties would not be excused because of indigency, as either a sliding scale fee
arrangement would compensate for their indigency or the court could forgive or
reduce fees if necessary.

Since the mechanics of mediation should be left in large part to be shaped
by local rule, the committee recommends that details such as the number and
duration of mediation sessions be left for the several districts.

3 Timing of mediation referrals. While the committee recommends that
all issues of custody and visitation be referred for mediation, the timing and
mechanics of referral should be reserved to the individual districts. Individual
caseloads, local calendar rules, and expressed preferences of the domestic bar might
mandate referral at different points in the litigation continuum. Administrative
guidelines should encourage local officials to address these issues in local rules to
ensure an effective and efficient procedure.

4, Confidentiality. Unless they are guaranteed confidentiality, parties
are not likely to be advised by counsel to freely participate in the mediation
experience. The pilot program legislation provided that

(f) Mediation proceedings shall be held in private and shall be
confidential. All verbal or written communications from cither or
both parties to the mediator or between the parties in the presence of
the mediator made in a proceeding pursuant to this section are
absolutely privileged and inadmissible in court.

Although aware of the relationship between guaranteed confidentiality and
successful mediation, the committee was concerned that there be no immunity for
crimes committed in the presence of the mediator, such as assault and
communicating threats. There was also concern that information about continuing
criminal activity, such as child or spouse abuse or neglect, not be protected in a
subsequent criminal proceeding. Nor should anyone be excused from statutory
reporting requirements which require all citizens to report suspected child abuse or
neglect to the Department of Social Services.

The committee recommends, therefore, that any legislation provide that
there be no privilege as to communications made in furtherance of a CIME or
ftaud, and no grant of immunity from crim'iui conduct.

b, Privacy. Persons participating in the actual mediation process will
of necessity vary from case to case. Whether to include step-parents and the
children themselves must be left to the demands of the individual case and the
mediator’: sound discretion. The pilot legislation provided that the mediator might
‘ex*kUdc counsel from participation in the proceedings if the court finds 'hat



exclusion is appropriate.” The committee recommends the deletion of any
exclusionary language, since the mediator may * with the assistance of the
supervising court — take such drastic action if required 1in a particular case.
Counsel arc welcome at the sessions, but experience in the pilot districts has
indicated that counsel seldom participate in the mediation sessions.

6. Education of the public, the bar, and the bench. The experience of court
officials in the pilot districts and in Buncombe, Orange, and Chatham counties
underscores the importance of notification to the general public and education of
those who will have direct contact with the procedure, including District Court
judges, the domestic bar, and the parties to contested domestic actions. Because
parties must communicate in good faith in the mediation hearing in order to
resolve their disputes, it is critical that they understand the mediation process and
enter into the hearing with an open mind, predisposed toward the process.
Counsel's understanding of the mediation process and a mediated agreement is
critical, as the attorney will set the tone for the client who is entering into
mediation. Even a well-designed mediation program will fail without the support
of the bar. The Chief District Judge in each of the mediation districts stresses the
importance of continual bar education, despite the demands this places on scarce
judicial time. Judicial education is equally important, as the judge assigning cases
to mediation may be the first to explain to the parties what is involved in the
mediation process and how it should be approached.

The committee recommends that a district applying for approval of a
mediation project be willing to make a commitment to educate the general public,
along with members of the domestic bar and the bench. Dialogue with community
leaders and interested lay persons in the community may lead not only to
volunteers for a new program, but to long-term support for the effort.

1. Form of the agreement. In the pilot districts, parents who resolve
their disputes draft a parenting agreement which states the resolution in simple
terms. In Mecklenburg County, this agreement becomes an order of the court
through a simple form order which incorporates the agreement by reference. In
Gaston County, the terms of the parenting agreement are incorporated into the
usual form of consent agreement by the attorneys, which is then signed by the
parties and a judge and filed with the court.

Although the mechanics of recognition of a parenting agreement might best
be reserved to the several districts, it is important for the purposes of interstate
enforcement that a parenting agreement be accorded the respect due any consent
order. Otherwise, serious enforcement difficulties arise if one of the parties to a
parenting agreement removes a child from the state in violation of the agreement.
It is also important that there be a consistent practice within a judicial district.

8. Mediator qualifications. The committee was concerned that the court
protect the parties to a mandatory referral custody/visitation mediation program
by ensuring the integrity of the mediation process and the competence of those
serving as mediators. Unfortunately no formula exists to ensure integrity and
competence. Even among dispute resolution professionals there is considerable



debate concerning mediator qualifications, particularly educational degree
requirements. In its October 1988 report, the Society of Professionals in Dispute
Resolution Commission on Qualifications stated that "(t)hcre arc no obvious
answers to what constitutes a qualified neutral or which of the policy options
described is appropriate to ensure that those who practice are qualified to do s0."18
Regarding degree requirements, the commission further stated:

We recognize the knowledge acquired in obtaining various
degrees can be useful in the practice of dispute resolution. At this
time and for the foreseeable future, however, no such degree in itself
ensures competence as a neutral. Furthermore, requiring a degree
would foreclose alternative avenues of demonstrating dispute
resolution competent.17

The pilot legislation required that

(d) For a person to qualify to provide mediation services under this
section, that person shall show that he:

(1) has a law degree, or at least a master's degree in
psychology, social work, family counseling or a comparable
human relations discipline, and

(2) has at least 40 hours of training in mediation techniques
by a qualified instructor of mediation. A qualified instructor
of mediation is a professional who has provided mediation
services for at least 30 cases, has publicly and explicitly
identified his services to include mediation, and has the
educational background stated in subsection (1). A counseling
service is not a mediation service unless the derivation of a
written statement between disputants is the explicit objective
of the service. Marital counseling, psychotherapy, and family
therapy are not mediation services.

Preliminary results from Maine, after a decade of practical experience,
found "no correlation ... between the educational or experiential qualifications of
mediators and their performance. While the attributes of an effective mediator
may be hypothesized they ar'* not known."18

16 Society of Professionals in Dispute Resolution Commission on
Qualifications; Summary of Issues and Preliminary Principles: October 1988.

p.l.
17 Jd. at 4.

18 Lincoln Clark, Mediator Qualifications and Effectiveness, p. I.
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Balancing the -ourt's need to protect the parties and the lack of clearly-
defined, objective qualification criteria by which to guarantee competence, the
committee recommends that educational degree requirements and specialized
training requirements similar to those in the pilot program legislation should be
considered by the Administrative Office of the Courts in establishing specific
qualification guidelines, ccrt'fication procedures, and performance evaluation
standards and procedures. The committee also suggests that because the field of
dispute resolution is rapidly changing, the Administrative Office of the Courts
should monitor the issue of qualification criteria and wupdate eligibility
requirements as appropriate.

][ssude dFour: How might a statewide custody and visitation mediation program be
unded?

The committee’'s review of programs across the country indicated a variety
of funding alternatives: court system funded; user funded; funding through
special tax or filing fee assessments; and some combination of the above.

Due to time constrictions, the committee is not in a position to recommend a
funding strategy. How a statewide program is funded will depend in large part on
the model that is adopted, qualifications adopted for mediators, and the overall
cost of operating that model. Costs will be substantially less, of course, if the
dispute settlement centers and similar community resources already in place can
furnish an administrative framework for the mediation program. Where trained
volunteers arc used in mediation, such as in Buncombe County, the per case costs
are dramatically less than in the pilot districts.

It appears that the funding arrangement for the pilot programs in which the
state's appropriation is partially offset by user fees should be considered on a
statewide basis. User fees would be determined by the Administrative Office of
the Courts, wutilizing a sliding scale approach which would ensure a fair
distribution of the costs of the program and further guarantee that no children
would be denied the benefits of mediation because of the indigency of their
parents.

Issue Five: How might a statewide custody and visitation mediation program be
Implemented?

The committee remains committed to statewide application of the mediation
process to custody and visitation disputes, but recognizes the ccmands on local and
state resources in implementing mediation throughout 100 counties and 34 District
Court judicial districts, the need to establish court rules and administrative
guidelines, and the need to identify and certify qualified mediators. Therefore,
the committee recommends a phased-in approach to statewide implementation,
beginning with districts which have programs in place. Implementation could then
proceed across the state as funding and certified mediators become available. The
Administrative Office of the Courts would be in the best position to accept
applications from the several districts, and determine an implementation schedule.
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Mediation offers an exciting alternative to the traditional adversary system
of resolving custody and visitation disputes in North Carolina. The committee
recommends its use throughout the state as an effective method of making child-
centered placement decisions, anticipating benefits not only to parents and children
but to an overcrowded court system. Although significant numbers of cases will be
successfully negotiated through mediation, the majority of filings will be dealt
with in traditional fashion. Children in cases which are not mediated will still be
part of an adversary system which may require their attendance at court
proceedings and possibly their testimony there. There is presently no requirement
that judges who make placement decisions have specialized training or equivalent
experience, nor are impartial expert witnesses usually available to the court.
Children do not have party status in custody cases, and thus arc not usually
represented by an advocate.

As Judge Ed McCormick says in the vignette which serves as a Foreword to
this Report, we arc searching for alternatives. Mediation will not replace
traditional litigation, but will provide a valuable option to the courts. [If lasting
damage is to be avoided to the children of divorce, other options must be explored,
other courses charted. The committee recommends that the legislature consider the
entire existing statutory framework regulating child placement decisions, with a
view toward an overall revision which would guarantee that such decisions be

child-centered.



THE PRINCE GEORGE'S COUNTY GOVERNMENT

OFFICE OF CHILD SUPPORT ENFORCEMENT, SUITE 405
14701 Gov,. Oden Bowie Drive, Upper Marlboro,. MD 20772
952-4822

April 9, 1986

MEMORAN DUM

TO: .John Wesley White, Chief Administrative Office:
O ffice of the County Executive

FROM Meg Sollenberger, Executive Director
O ffice of Child Support Enforcement

SUEJECT Report on Visitation Pilot Project

As you know the O ffice of Child Support Enforcement is
currently conducting a Visitation Pilot Project at the recommendation
of the Visitation Task Force-with the support and approval of the
County executive, legislative and judicial branches of government.

On January 23, 1986,.Ms. Rita Gunn, an experienced

cour.selor and social work administrator accepted a temporary (700 hour)
this agency to carry out this

Ccunselor Coordinator | position with
project.
VISITATION PROJECT STATISTICS

At' the end of the first quarter cf calendar year 1986
the results of Ms. Gunn's efforts are as follows:
Number of Hours Worked 203
Number of Visitation Complaints Received 92
Numoer of Visitation Complaints Resolved 75
Number of Visitation Complaints Reopened 5
Number Visitation Complaints Carried Over 17
Average Number of Complaints Received Fer Week 9.2
Average Number of Complaints Resolved Per Week 7.5
Average Number of Telephone Contacts Per Complaint 2. 33

2 hours 15 minutes

Average Time Spent Per Case

( F7

Countv Administration Building — Upper Marlboro. Maryland 20772
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John Wesley White
Page Number 2 .
At-ril 9, 1986

VISITATION PROJECT OPERATION

Ms. Gunn's primary method of operation is to call the
custodial or non-custodial parent who has requested her services by
contacting our office or the courts. From this call she determines

the nature of the complaint, confirms the status of child support
the case file to determine the

payments in the case, researches
nature of court-ordered visitation and explains that she will contact
th«. other party to the case.

The other party is then contacted. In this call she

to the "other side of

the nature of the complaint, listens
and attempts to

explains
requirements and remedies

the story", explains legal
resolve the complaint.

either party until

Further calls continue to be made to
resolution is reached. Her coal is to establish compliance to the
initiate dialog between the parties

court order by both parties, to
regarding the child(ren)'s best interests and
the process allowing the parties to work together to assure

regular visitation and support.

VISITATION PROJECT ADMINISTRATION

to remove herself from
continued

Ms. Gunn works eight..hours c¢cn Thursdays and Fridays

and four hours on Saturdays.
completes a bi-weekly visitation

She has designed and
Activity Report which is provided to the Executive Director of the
O ffice of Child Support Enforcement. She has also drafted a statement
of Prince George's County's Visitation Policy whic:; will be developed

and mailed to all the O ffice of Child Support Enforcement

into a brochure
courts

clients and obligors. This draft
and the county administration.

is now remg reviewed by the

included c¢cn a Visitation Counselor's

Completed case notes,
Report also designed by Ms. Gunn, are filed in case files. These notes
will also be filed in corresponding court jackets and are available to
all parties should visitation issues eventually require [litigation.

VISITATION PROJECT ANALYSIS

To date, one part-time visitation counselor has been able
t.he workload. However, we expect that publication and mailing
of the brochure will generate sufficient numbers of new complaints to
require increased staffing. Therefore, the O ffice of Child Support
Enforcement has included a request for a full-time Counselor Coordinator

| position in the Fy-86 budget request.

to handle

[f this request is approved, further analysis will be
conducted at the end of the second quarter cf calendar year 1986 prior
to submission of a request to fill tms position. Should data not
indicate increased need, the position will be filled at 50\ until
workload necessitates greater staff time for tMs function.
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Jch.n Wesley White
Pace Number 3

\pril 9e 1986

questions cr recuire fuyr

Should you have any further
don't hesitate to contac

information regarding this project, please

MS/rn]fh
cc: Visitation Task Force
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S Hrf ~

-t OFFICE OF CHILD SUPPORT ENFORCEMENT
14701 Governor Oden Bowie Drive, Suite 405
Upper Marlboro, Maryland 20772 952-4822

July 15, 1986

MEMORANDUM

TO: John Wesley White, Chief Administrative O fficer
O ffice of the County Executive

Meg Sollenberger, Executive Director

FROM:
O ffice of Child Support Enforcement

SUBJECT: Report on Visitation Pilot Project

Visitation project statistics for the period from
April 1, 1986 through June 30, 1986 are as follows:

Number of Hours Worked: 282
Number of Visitation Complaints Received: 138
Number of Visitation Complaints Resolved: 125
Number Visitation Complaints Reopened : 10
Number of Visitation Complaints Carried Over: 23

Average Number of Complaints Received Per Week: 11.5

Average Number of Complaints Resolved Per Week: 10.4

Average Number of Telephone Contacts Per Complaint: 2.2

Average Time Spent Per Case: 1 hour, 17 minutes

a permanent Visitation Counselor

of Community Developer [I/11.
is available.

until

We have created

position with a county classification
Recruitment will begin as soon as a personnel register
Ms. Gunn w ill continue in her temporary (700 hour) position

the permanent position is filled.

Although her efficiency in handling these complaints
has increased as illustrated by the drop in time spent per case from
2 hours 15 minutes in the first quarter of operation to one hour
13 minutes in the second quarter, she has been unable to complete
work such as development of a brochure and compilation

additional
of collection data on visitation cases. Therefore the permanent
position will be filled as a full-time rather than half time position.

Should you have any further questions or require
further information regarding this project, please don't hesitate to

contact me.

MS/mjfh
ce. "AONnAA~Amn~|2abDon?uildinar”yDDe”lar!boro”4arvian®20”72



THE PRINCE GEORGE'S COUNTY GOVERNMENT

(:2“(7 myM * V\w/\l{“\ﬁt U vel»wes - Ne'eMI'
14701 Governor Oden Sc-wie Drive, £ i:e
Uocer Mar:tors,

January 21, 1967

MEMORANOUM

TC:

FROM:

SUBJECT:

Oct.cber

NUMBER
NUMBER
NUMBER
NUMBER
NUMBER

AVERAGE
AVERAGE
AVERAGE
AVERAGE

MS/mjfh

John Wesley White,
Office of the County Executive

nrv -6 .
Meg Sollenbercer Executive
Office of Child Support Enforcement

Visitation Report

Visitation Statistics for the
1, 1936 through December

Or HOURS WORKED ; 430
OF VISITATIONCOMPLAINTS RECEIVED: 273
Cr  VISITATION COMPLAINTS RESOLVED: 227
Or VISITATIONCOMPLAINTS REOPENED: 1S
rF VISITATION COMPLAINTS CARRIED OVER: 75

NUMBER Cr COMPLAINTS RECEIVEDPER WEEK:
NUMBER Cr COMPLAINTS RESOLVEDPER WEEK:
NUMBER OF TELEPHONE CONTACTS PER COMPLAINT

TIME SPENT PEP CASE:

IMPORTANT

Note :
The above data means an 80% "resolution"
settlement time of 1 hour, 37 nir.utes per case.

conversation v,Ith county officials,
cost per case is about SI15.00

Director

_ -
Merviand 2G772 £52-4322

Chief Administrative Officer

period Tfrom
11, 1936 are as follows:

23
19

2.90
1 hour, 37 minutes

rats at an average

In a telephone

we learned the average salary

National Council for Children®s Sights



HB 538

For an Act entitled: ™"An Act authorizing a child visitation
mediation project; and providing for an effective date."”

Sec.1l CHILD VISITATION MEDIATION PROJECT, (@ The Alaska
Court System may

(1) create a child visitation mediation demonstration
project/ using a court mediator in Anchorage and Fairbanks
to mediate child visitation disputes.

(2) evaluate the project created under (1) of this
subsection for its ability to promote and serve the best
interests of the child as well as for efficiency and

economy.

(1)) The purpose of the mediation project shall be to help
the parties reach voluntary agreements regarding child
visitation that are in the best interests of the child.

(©) In establishing the demonstration project created
under (@ of this section the court system shall:

() exclude from the scope of the project cases
involving domestic violence on any family members.

(2 inform all parties of their rights and the scope
and purpose of the denonstation project before mediation

begins. ”»

(d) Participation in mediation under this section 1is
voluntary for all parties. A person®s refusal to participate
may not be used against the person in another proceeding.

) Mediation shall be conducted informally as a
conference or series of conferences. Counsel for the parties
may attend all such conferences.

() The confidentiality of the mediation sessions shall
be protected and the mediator shall be prohibited from
making recommendations to the court about the disposition of

the controversy.

(@ The court shall report to the legislature by January
30, 1992 concerning the operation of the demonstration
project authorized under this section.

Sec. 2 This act takes effect July 1, 1990

Sec. 3 Sec.l of this act is repealed Jan 30, 1992.
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BILL NO: CSHB 538 DATE: March 15, 1990

TITLE: An Act directing the Office CONTACT: Barbara Miklos
of Public Advocacy to 465-4356
establish a child visitation
mediation project, and
providing for an effective
date

CS for HB 538 (HESS) directs the Offioc of Public Advocacy to establish a
child visitation mediation project. The Council has some concerns about
sane of tho provisions in this bill.

Mediation can be very harmful to victims of domestic violence or sexual

assault. Violenoe distorts the balance of power in a relationship. Vio—
lent men physically and psychologically ooerce women, by domination and

intimidation. Women who are severely intimidated and frightened of vio—
lence are not able to make independent decisions in their own best inter—
ests or the best interests of their children. Domestic violenoe and

sexual assault occur much more frequently than may be suspected. A study
by Stockholm and Helms, which surveyed women in Alaska on the extent of
abuse of women by their spouses or live-in partners, found that 26% of
the women had been abused as adults. It is important to note that
studies shew domestic violence occurs at least at the same rate after a
separation as before a separation. In fact, violenoe is often escalated
following a separation and, therefore, the danger to the victim is
increased.

We reoormend that subsection (b), Section 1, lines 25 - 26, page 1, be

changed to delete the requirement that a report of domestic violenoe must

be made to a public agency before a domestic violence case can be exclud—
ed from mediation. There are several problems with this requirement.

Many victims of domestic violenoe will not have nude a report to a public
agency. It is only recently that arrests or prosecutions of domestic
violenoe assaults have been vigorously pursued, thus there was previously
little advantage to the victims in reporting domestic violence assaults.

Reports to DFYS are confidential. a victim sought cuviccs from a
non-profit domestic violence program, that would not bo a public agency,

and those records are also required to be confidential. In most rural

areas, services are simply unavailable, and so this provision is of par—
ticular concern for people who have lived in rural areas. We recommend
that tho wording bo changed as ft- lows: "The Agency or court may not
refer a dispute for mediation if there has been an indication (A PARTY TO
A DISPUTE HAS BEEN ACCUSED) of dcmostic violence, as dofinod in AS
18.66.900. [IN A REPORT TO OR BY A FUBUC AGDJCYJ."™ Hie Council on

Domestic Violence and Sexual Assault also feds it is important to have
someone who has expertise in the field of family violence on the Child
Visitation Mediation Council.

The Council on Domestic Violence and Sexual Assault EmWVUS that participa—
tion in mediation should bo voluntary, as provided for in subsection (c),
and that a person®s refusal to participate ray not be used against the
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