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RE: House Joint Resolution No. 26
February 21, L1989
Page Two

The Supreme Court went on to state that it must be assumed that
the Constitutional Convention delegates were aware of obstacles
faced by Alaska cities 1iIn attempting to annex territory. The
Court referred specifically to a related Territorial District
Court case heard just prior to the convening of the
Constitutional Convention. In the referenced case the judge
remarked:

Every 1impediment and .dilatory tactic has been
employed by the opponents of annexation, except
the homesteaders, to obstruct and harass the city
in every move 1In connection with 1ts efforts to
extend 1i1ts boundaries in the traditional man ier to

include the adjacent areas. Such opposition does
not appear to be in the public interest or iIn good
faith.

The Supreme Court went on to conclude that the Constitutional
Convention delegates were sensitive to the inadequacies
inherent iIn a system where needed municipal expansion could oe
frustrated 1If the electors 1In a single urban area outside of
municipal boundaries did not agree to annexation.

The procedure proposed by House Joint Resolution No. 26 would
be subject to the very problems the constitutional founders
attempted to avoid 1iIn craating the existing legal structure.
While there is opportunity for public input, the Tinal decision
appropriately lies with tne legislature. Currently, residents
of an area proposed Tfor annexation are permitted to express
their position on proposed boundary changes by testifying at
hearings conducted by the Commission. Further, decisions of
the Local Boundary Commission concerning boundary changes
initiated under Article X, Section 12 of the Constitution are
subject to legislative veto. Since 1its inception, the Local
Boundary Commission has submitted more than 90 recommendations
for municipal boundary changes to the legislature. The
department is aware of only eight instances where Commission
recommendations were rejected by the legislature. In some of
these eilght cases, the legislature later approved an 1identical
or substantially similar recommended annexation.

By requiring local approval i1n the local boundary determination
process as provided by this amendment, the process would revert
to one dominated by local politics which does not give a proper
role to statewide concerns.



RE: House Joint Resolution rio. 28
February 21, 1989
Page Three

The department additionally has a number of technical concerns
with the wording of the proposed amendment. These gre as
follows:

A. The provisions of the proposed amendment would apply "if
the land is not  within arelatively integrated
socioeconomic unit of the municipality.” While it 1is
believed that the intent of the sponsor is that this
language should be interpreted as though 1t yreads "if the
land is not within a relatively integrated sgcioeconomic
unit of which the municipality 1is a part”, the language

used raises a possibility of misinterpretation. Because
the existing language refers to the unit "of the
municipality,” there may be a danger of interpreting this
to mean the unit must be within he municipality. since
any area proposed Tfor annexation must beoutside the

municipality, under this interpretation, the resident
approval requirement would be applied t- every annexation
to be submitted to the legislature.

B. Typically, the will of the people in important measures
such as these 1is represented by the voters. The proposed
amendment would vrequire ‘approval of a majority of the
residents of the area to be annexed * While it is believed
that the intent of the sponsor 1is that an election be the
mechanism used, it may be possible to interpret this
language to require a broader mechanism of determination of
resident, rather than voter, approval.

The term "land" is twice 1iIn the proposed amendment,
While it is assumed the ter-ip is intended to apply to
areas of water (submerged land£) bidelands, this mav

require some clarification.

David 1C Commissioner



MEMORANDUM February 21, 1989

SUBJECT: Powers of the Local Boundary Commission;
HJR 26

T0: Representative Eileen P. MaclLean
Chair, House Community and Regional Affairs
Committee

FROM: Rdchard A. Bradley

Legislative Counsel

Louanne Christian has asked that 1 comment on certain tech-
nical matters relating to HIJR 26. These are matters con-
tained within Commissioner Hoffman®s comments on the resolu-
tion.

I agree that the resolution would be improved by the addi-
tion of each of the suggestions made by Commissioner
Hoffman.

I suggest that the material added to Section 12 of ct. X
read as follows:

The commission may recommend the annexation of an area
to a municipality only with the approval of a majority
of the votes cast at an election called In the area to
be annexed i1f the area is not within a relatively inte-
grated socioeconomic unit of which the municipality is
a part.

IT I may be of further assistance, pleaie advise.

RAB:-mi
wkmi137085



DRAFT $ti

important notick
PILING FOR DISSOLUTION OF THE CITY OF
AKIACIIAK

Wer* il ;lic tuiijiiimiiiy w Aktadtak tlocated approximately JiJ miles northeast of Bethel!
lias e petitioned the State of Alaska to dissolve their citv ?((.)ver.nment.. Acopv of the petirion

I:0l Suppt T'mtj materials is available for review at the Akiacliak Native Community Office
o Akiacn.uc ami at the Department of Community and Regional Affairs (DCRA) in Bethel

in LAnchoi.ijju

BOUNDARIES. Hie boundaries of the city proposed tor dissolution encompass approxi-
mately 12 Square miles :nand around the commtmiiv of Akiachak

MK1L1EN |'OMMLN | I'hRIOLt)_ Individuals may file hnet's or written comments in
squo_rt ot or opposition to this ﬁetl ion. To ensure consicleration, such materials must hr
submitted in accordance with the schedule set bv the Chairman of the Local Boundary
Commission (LBC" as outlined below.

SCHEDULE, The Chairmanot the LHCwill formaIIYset_the schedule foraction by the LBC
B%ggggiqugsthls matter on February 27. 1959. The following is the tm atiw Schedule of the

03/13/89 - Deadline for filing bnets and/or written comments in support of or
opposition to the proposed dissolution. .
03/27/89 - I;S)eeﬁtdal t| R/ee for submission ot answering briefs by petitioners' repre-
OHi24/My - DCRA releases (for public review) drat: report ar.d recommenda-
tion to die LBC concerning the proposed dissolution.
05/22/89 + Deadline for receipt of comments on drat: report ar.d recommen-
dation from DCRA. .

06/115/89 - DCRA releases final report and recommendation.

06/26/89 - LBC conducts hearing in Akiachak. .

11/07/89 - State conducts election on dissolution (assuming LBC approves
Fftltion . ;actual electron date will beset by Director of Division of
ilewlums).

SPECIALNOTILETO CREDITORS AND OTHERS WITH AFINANCIAL INTER-
EST. Anx{(party to whom adebt is owed by the City of Akiachak or who holds assets of the
Citv of Akiachak is asked to notify (INSERT NAME. ADDRESS AND TELEPHONE

NUMBER OF AUDITOR).

FURTHER INFORMATION. Questions ar.d requests tor a copy <t the petition for
dissolution. DCKAs reports, hriefs. correspondence and/or other materials concerning this
mattershould bedirectedto Dan Bockhorst. Department of Community *nd Reglonal Affairs,
9J-»East 36th Avenue, Suite -J05. Anchorage. AK 99508 (telephone: 561-8586).

STANDARDS ESTABLISHED BY THE LOCAL BOUNDARY COM-
MISSION CONCERNING THE ETHICAL CONDUCT OF COMMIS-
SION MEMBERS PROHIBIT INDIVIDUAL MEMBERS OF THE
COMMISSION FROM DISCUSSING ANY ASPECT OF THIS MAT-
TER. OTHER THAN PROCEDURES TO BE USED.

7



IN THE HOUSE BY SHULTZ
HOUSE JOINT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
powers of the local boundary commission.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article X, sec. 12, Constitution of the State of Alaska,

iIs amended to read:

SECTION 12. BOUNDARIES. A local boundary commission [OR BOARD]
shall be established by law iIn the executive branch of the State
government. The commission [OR BOARD] may consider any proposed local
government boundary change. The commission may recommend the annexa-
tion of land to a municipality only with the approval of a ma.jorityjof
the residents of the area to be annexed i1f the land iIs not within a
relatively integrated socioeconomic unit of the municipality. The
commission [IT] may present proposed changes to the legislature during
the fTirst ten days of any regular session. The change shall become
effective forty-five days after presentation or at the end of the
session, whichever 1is earlier, unless disapproved by a resolution
concurred in by a majority of the members of each house. The commis-
sion [OR BOARD], subject to law, may establish procedures whereby
boundaries may be adjusted by local action.

* Sec. 2. The amendment proposed by this resolution shall be placed
jefore the voters of the state at the next general election iIn conformity
dth art. XIIl, sec. 1, Constitution of the State of Alaska, and the elec-

ion laws of the state. - ~



Original sponsors: Shultz c..d Foster

BY THE COMMUNITY AND
IN THE HOUSE REGIONAL AFFAIRS COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 26 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
the local boundary commission.
BE 1T RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article X, sec. 12, Constitution of the State of Alaska,
iIs amended to read:

SECTION 12. BOUNDARIES. A local boundary commission (OR BOARD]
shall be established by law iIn the executive branch of the State
government. The commission [OR BOARD] may consider any proposed local
government boundary change. The legislature mav establish standards
to guide the commission iIn its review of a local government boundary
change. The commission [IT] may present proposed changes to the
legislature during the Tfirst ten days of any regular session. The
change shall become effective sixty [FORTY-FIVE] days after presenta-
tion or at the end of the session, whichever 1is earlier, unless dis-
approved bv a resolution concurred In by a majority of the members of
each house. The commission (OR BOARD], subject to law, may establish
procedures whereby boundaries may be adjusted by local action.

* Sec. 2. The amenament proposed by this resolution shall be placed
before the voters of the state at the next general election iIn conformity
with art. XIIlI, sec. 1, Constitution of the State of Alaska, and the elec-

tion law’s of the state.

CSHJIR 26(C&RA)






STEVf COWPER, GOVERNOR

IHiinr. OF COMMIJIVTTV A BIK<>ilOINAL AFFAIIIS U po ooxn
JUNEAU. ALASKA 0061 1-2100

PHONE (00/) 460 4700

OFFICE OF THE COMMISSIONER
040 £. 36 TH AVENUE. SUITE 400

ANCHORAGE, ALASKA 9050B-4302
PHONE: (007) 5631073

March 30, 1989

POSITION PAPER

RE: Rouse Joint Resolution 38
SPONSOR: Representative Hoffinan
Program Effects of Resolution

There would be no major effects on the Department of Community
and Regional Affairs from this Resolution.

Comments

The Department strongly supports this Resolution. The federal
funding sought by this resolution are 1iImportant to residents
throughout rural Alaska.

The level of funding requested by the Resolution 1is a 1988
maintenance level allocation of federal funding by the U.S.
Department of Housing and Urban Development to the regional
housing authorities for construction of decent, safe and
sanitary housing for Alaska"s rural residents.

The effects of not having federal HUD funding for housing
construction by the regional housing authorities would be

devastating. There is no other program available for
low-income housing to rural residents such as provided by the
HUD funding to regional housing authorities. The number of

people living 1In substandard housing throughout rural Alaska
would 1increase through deterioration of existing housing and
population increase.

A 1988 rural housing study completed by the Department of
Community and Regional Affairs documented a current need for

6,740 units of new housing Tfor rural Alaska. The U.S.
Department of HUD will wuse the results of this survey in
determining the funding allocations to Alaska. The State of

Alaska has continued 1i1ts commitment to reduce the number of
families living 1In substandard, overcrowded, unsanitary housing
by providing funding for water and sewer, roads, and electrical
distribution TfTacilities to the majority of houses constructed
by HUD funding even during times of reduced state revenues.

2I1PILH



Position Paper - HJR 38
March 30, 1989
Page Two

The Department of Community and Regional Affairs has been very
active in rural housing 1issues and will continue cooperative
efforts with federal agencies in encouraging legislation to
improve the



.dSOCIATION OF ALASKA HOUSING AUTHORITIES

April 4, 1989
House DCRA Committee
RE; Joint Resolution 038 Testimony

The Joint Resolution before your committee is very important to the
Low Income needs of the STATE OF ALASKA.

Presently in the Federal budget no funding is provided for the Indian
Housing program. This program 1ia moat greva_lent in Rural Alaska und in
normal fundm? cycles brings some 25 to 50 million dollars into the State
in the form of moneys for New Construction and Rehabilitation funds.

The importance of the State of Alaska sending such a message as
contained in the resolution to Washington D.C. on ‘this issue cannot be
over emphasized.

~ The State of Alaska has participated in Leveraging these federal funds
in past and this philosophy 'is very consistent with the present
adm inistrations philosophy.

The State also has initiated and created the Rural needs assessment
study showmg[ a need for over 6,700 units in the Remote Rural areua of
our State. The study was created at the States own expense to enhance
these federal efforts. We believe it's appropriate and necessary given
this past State involvement that the 1989 Legislature follow with the
reminder of its commitment and inform the Federal Government of its
continued concern regarding this program.

Mike Shuler
President

MS:bln



STATE OF ALASKA BILLVERSION:  HJR 38
1989 LEGISLATIVE SESSION PUBLISH DATE:
I FISCAL NOTE
Revision Date: _ _ Agency Affected *community $ Regional Affairs
Ti |e:"ReIat|ng to housing programs of BRU:
US Dept HUD"
Sponsor:  Reo Hoffman Components
Requestor:

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL \
SUPPLIES
EQUIPVENT
ND &STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0 - -0- -0 - -0 - -0 - -0 -
CAPITAL

REVENUE

FUNDING: (Thousarids of Dollars)

GENERAL FUND 0- 0- 0- 0- 0- 0-
FEDERAL FUNDS

OTHER

TOTAL -U- -0 - -0 - -0 - -U - -0 -

POSITIONS:

FULL-TIME
PART-TIVE
TEMPORARY

ANALYSIS :  (Attachaseparate page if necessary)

Preparedby:  j/m gdasman, Deputy Director Phnn,,. 465-4750
Division :  Municipal s R/dional Assistajjge Da’; ~ 2~7~0/
Approved by Commissioner: [ 7 Date: ~~27~2

Agency: ~Community & Regional ™affirs

Distribution (bz_preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget 2
Impacted Agency(ies) page-—-—- of



THE FOLLOWING DOCUMENT HAS
NOT BEEN FILMED BUT IS
AVAILABLE IN THE ORIGINAL
FILE






HOUSE COMMITTEE REPORT

Q)
Date Referred: February 12, 1990 FURTHER REFERRALS:

Date of Committee Action: ”2-/2/) 170

The COMMUNITY & REGIONAL AFFAIRS Committee considered: HJR, 80
HOUSE JOINT RES. NO. 80 HUD FUNDS FOR RURAL HOUSING
Urging revision of housing requirements of the United States Department

of Housing and Urban Development to ensure construction of energy
efficient homes i1n rural Alaska.

RECOMMENDATIONS: the same title
[ be replaced with a new title
have attached amendment(s)
do pass

do not pass
no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)

[ ] fiscal impact [ 1 fiscal note(s)
[ 1 zero fiscal note [ 1 zero fiscal note(s)
[ 1 zero with analysis [ 1 zero fn/analysis

SIGNING DO PASS: SIGNING:
(Check approp. column)

Chairman®s Signature



0 LA 8o P
REQUEST: FISCAL NOTE

Revision Date:

Titde: Urging revision of housing require-
ments of US HUD

Sponsor:  Reps MacLean, Ulmer etc
Requestor:

Aecnev Affected- Community & Regional Affair

Components

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY o1 FY 92 FY &3 FY %4 FY % FY %
PERSONAL SIRVICES

TRAVEL

OON.RACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0-

CAPITAL
REVENUE

FUNDING:  (Thousands of Dollars)

GENERALFUND -0 - -0 - -0 -
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIVE -0- —0- -0- —0-
PART-TINE
TEMPORARY

LTt S |

ANALYSIS :  (Attach a separate page if necessary)
There is no fiscal effect for FY 90.

Pre ared by: . v _ _ Phone: 465-4750
ivision: © Municipal & Rgfaixfoal A ssignee Date:

f&pproved by Commissioner: Date
Agency: ° COirmunitv & Regional Affairs

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page, of



THIS DOCUMENT
HAS BEEN REPHOTOGRAPHED
TO ASSURE LEGIBILITY



1900 TECISLATVE 85100 Bl oAt
REQUEST: FISCAL NOTE

Revision Date: Arnrv Aff-id «Community & Regional Affairs
TilJe; Urging revision of housing require- -

monts of US HUD
Sponsor:  Reps MacLean, Ulmer etc Components:.
Requestor:

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY %4 FY 95 FY 96
PERSONAL SERVICES

EXUIPMENT

ND it STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS

TOTAL OPERATING -0- -0- -n- -Nn- -0- n-
CAPITAL

REVENUE

FUNDING: Hhousands of Dollars)

C.ENERALFUND - 0- - 0- -0- - O- - 0- - 0-
FEDERAL FUNDS

OTHER

TOTAL - 0- -n-

- "riTIONS:

FULL-TIME -0- -0- -0- -0- -0- -0 -
PART-TIME
TEMPORARY

ANALYSIS :  (Attach a separate page if necessary)
There is no fiscal effect for ry oo.

Preparedby: Phone:  465-4730
Division:” M Date: -
Approved by Commissioner: Date

~  Agency: Comnunitv & P*i.onal Affairs

Distribution (b?é.preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ics) page  _ of —



1988 Rural Housing Needs
Assessment Stuay

DOYON Kcfiun - Photo >y Rob Stapleton. Jr.

Stale of Alaska

Steve Cowper. Governor
Submitted in fulfillment under contract 88-0137 to the

Alaska Department of Community and Regional Affairs
by

Rural Alaska Community Action Program (RurAL CAP)
ASK* Marketing Information Search

D?artmem of Community Alaska Public Interest Research Croup (AKPIRG)
an

Regional Affairs _
David G. Huffman. Commmioner March 1988
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HOUSING PHYSICAL CONDITION BASED ON INSULATION

In Che following table, JJercentages of houses with attics and walls of
different R-values "are listed by region, R-values refer to the level of
Insulation. One inch of batt insulation Is aBprommater equal to R-3.  For
example, R-38 is equivalent co 12 inches of batt, and R-19 is equivalent co 6

Lnches of batting.

Insulation Levels in Percentages:

................................. ATEIC = @ IS === Can't Maine

El<HII RMR19—R<&22 R<RJQ R<R38 R<RIl R<KI19 70 dec r
Ahtna 15X 51X 8% 80% 96X 22X 69X 56X
Aleut 23% 36% SOX 65% 76 X 23X 45X 167.
Arctic Slope OX oX 19X 36X 56X IX 18X 37*
Bering Sts U X 29X 89X 94X 97X UX 41X 67X
Bristol Bay 14X 39X 76X 8% 90X 19X 52X 22X
Calista RV 34X 68 X 77X 77X UX 78X 41X
Chugach 16X 26X 47X 56X 71X 20X 52X 15X
Cook Inlet IX 22X 52X 71X 77X 10X 62X 12X
Doyon Ux L8X 47X 14X 19X UX 65X 40X
Koriag 2X 11X 17X 18X 20X X 63X 27X
NANA 5% 25X SOX 50X 50X IX 26X 72X
Sealaska 12X 55X 93X 95X 97X 15X 81X 41X
TOTAL 9X 29X h8X 69X 76X 12X 57X 36X

_According to the 1986 Energy Conservation Standard For N>v Residenv”’
Buildings published by the State DCRA O ffice of Energy Programs,  theminimum
prescribed insulation requirement for ceilings is R-38. excepc in Arctic Slope
where the ceiling requwement is R-52. The minimum prescribed insulation
re(1U|rements for walls are R-21 in Sealaska, R-18 in Aleut, Chugach,’ Cook
Inlet, and_Konlag; R-25 in Ahtna. Bristol Bay. Calista, and Doyon; R-30 in
Bering Straits and NANA; and R-35 in Arctic Slope.

Houses with attic R-values less than R-38 range from 71X to 97X in nine of
the regions, and more chan half  of the housesin two more regions.Houses
with vail R-values less chan R-19  range from 41Xto 81% in all but tworegion.
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Thursday, September 14, 1989

Report says federal housing
for Alaska Natives IS a mess
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Continued from Pago A-1

The Alaska program, part of
a nationwide Indjan housrng

system, gives low-tncom
atrve famrlhes an opportu-
nity to urc ase their own

omesCan atyforp(?y Whatever
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0 cut corner
“When you get out to
e of these[ 0fe tundra
vr ages, gravel Is like gold ™
he sard ou cantaffordt
g A couple years
down te road the house
starts movrng
Guinn safd’ that HUD
srg |s off on every home that
built, and some ace

ry; tlne line | th mk ?

sho dorhatve h/ald tP ed§ testrp”
oun aronl"e EN d/ IIS
thls heatrng system IsSrt ad*

equate.

have con- <
We |
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ALASKA 3500: 10-year-old federally financed houses now fallin

ibmm Ito* wvra iliai-
i*4 si »to U*ff «l * .m
Kabua = Ksiieriae
Tto* >n mi kmM tor AU>
h=*"

Aafrav 1J1tor Olten.
IM ketuaa nfiilNn hi*«

riMIN tp in«« of the eraea*
i* itou inside wallk Put «* a
*lull*nr nr. in* *IM mil

P oA iy

= Pre Jiiw'i nuAd up = (ip.
mtry in tflo fcnn# rwinn-

‘1f Martr i«<WI Hun
Bui Andrew Oltm »s*d to
eemtiimvi bit »erand

ttowgAis aboui (to federellv
flnaravd touting.

My 0.4 house used to be
- ;t tod two -oonii

u4 I IiN I UM that murt
mL"
Tto Alaska "V» lvoirn *

pew noli in usfsraeus «-rto
u>ito ruaiory g_f_e isrgsniuea
T
Tto federal Deperrreol ~ of
Housing 4*0 Lttui Dnelop-
util m sorbing .ergvly
through regiervai bousing to-
‘thomin — au »p*oi mom
than DO! million ‘o >udd
merv. Oun 4300 house* In
rural AluU

Tie profram iui loucbl 10
Improve the living renditions
of Alasaa Native* by novmg
(bio out of Orererowded
liK ii and nfeua and into
more spacious. better-built
housing Aherwer ootublo.
Ibs touivt «r* noosed up to
com i#«*r and waiee rvneou
developed tf ‘'bo Public
Hcaiih Servw Villager* moo
Uon* 0.000 buyers oo.nu-
rd to make modon oooinJy
paymenti tail eventuaiiv al-
low them to lake uUo to ibetr

Todao. tho program is t*m
lo ?0 year* old and has re-
placed mum of tho nmuuck*
toold bouting in tho Bush By

YL torin " >

In rurmi m n. architects
to to adapted innorotivv uisu-
Ulion iritran. foundation do-
npu ut ronstrucnoa !td>»
nique* ;o croatt a sow
Cmention of public touting.
So*»0 of the** booM> suffer
Itwa design defwo. tot non
aro toiler ablo to mUntiAd
tto nten of Aluu t prrma-
fraa* and moivro rwid *(un
tbo eariy hmmog of tbo ItfOi

At OTirupodind ton do-  ryn agaidat HUD for failure
iof ti2> o deliver on its premise of a
»tollleas n IL Mary*erawm g m m

beerwleeU. m « < motor kill*
or. boo doclmod And lift
oiyortAMloo m »# uwraased
l1ttttr housing bao hslped
»Wr» rn« rwai mjgrtiMn to
nii«o In moo* eiileie*. pepu-
Ullorn kave tiabvJoed or ko-
run to tfwraeee. Mid Milloo
Lutlm. director of Ito federal
housing profroon in Ancknr-

m

Out tho program Kkid <
mMod legacy In (turning bn*
lo build good touti*4. Ibo
government hoo financed « lot
of bod. And many people oro
<nil livtoi in uw millokoo of
ito pool, saddled with uo
if foundations and fuol
IU (toy cut iU afford to

S 0 * :
tayi bo uaco moro

iban 1230 a monib worth of
fuol — three-and-ahalf )V gtl-
lon dmni of 0J - during tho
wont of tba wintor cold, frd-
irmi liiuuato p *fi ooiy port
of tto bill

flafaoi Afrma. anipain *
pontar living m Anottor fadaf
ally fuuarad houao in SL
Mary*. = Yukon Rivar mUagt.
up bu fuaf bill laavoo torn
with Uttla cnoory (or grocer*
Ito. "SomtliAoo. it'l = ques-
tion of paying for toat or
pop mg for food.'*

All told, tha probin* bout-
a incJuda about a 1.000 hous-
n built totwrm tho UU 60i
and tto lato TO* rrpmoaii/i4
about O f.fib of ito total
federal projart unitA Throo
houao* are nddltd with do-
tig* and cooatrurtioo flaw*.
Socco tovo br-e* abandoned or
rmrtd to nuke way for re-
piacvtnmti: tto r«*I I[UU am
inhabitad.

Socm of tto wonl boutlLag
lo 10 St. Michael and u m
other woitam Alaika vil-
Lagrt. Haro, more than 40
percent of tto bouitni u of
tto Alaska 300 vutaga. Many
of tto bourn "are in danger
of coilapto or atif-dntruo-
lion." wroto Dan Hamlaoo.
urculivt director of tho Bo-
ring Strain Houaug Authori-
ty. in n IH4 report in frdtrad
gffldihi

Horrtlano Uattd faulty wir-
ing. foundauona ilidinf off
ttoar tannare pada. daflaot
Uuulauoo. suldrw and tot
among tto bouses* many
problcma.

Villager*, dliappomtc”
with tto quality of Ito tome*,
joined with othar Alaika 300
homeowner* in a ctau action

Andrew and Cnctoe Otxon mu

"daceot bon* Ip a suitable
Living rovironmeni."

In g recent outof-rourl let-
tissuet. the a| ttcy offered to
try to repair moct of tto
deitgB and axutrucliow de-
fects of tto Alaika 300 hornet
As an alternative. 0 villager
could limply tala utld to hit
toot, asis

Mon villager* chote to
tako tto house and forget
about the conly fie up Job. M
decided It would tako yror* to
get any of tto repair* dona.”
Kabul aaid

Tka federal bouelog pro-
gram ia the Buib wag
launched la the mid-'dOd as
national affoni to attack pov-
erty ia Amena reached a
fever pitch. Cast Coast Jour-
naiute trekked to Appala-
chia. tto MJdveitrm thmoa
and ito Southern farm toll to
prefUa tto plight of tto poor.
Then, la tho luauner of 19(4.
Homer Blgan. a New Ytrk
Time* reporter, reached Alts-
ka. and proclaimed the Kua-
koawim.Yukon Dalta tha
poomt place in the nauoo.

‘The worn alums us the
United State* are not in ra-
cially turbulent quarter* of
77w York. Cleveland. Chico-
go or Lo* Angeles." Bigart
wrote. "By all available indi-
ces of poverty, they are
apa/Mly strewn. |tka garbage

rbofwom ML HfdHHI

N u US Hoe. along the m -
tloni desolate tea frooUor
with the Sovtai Uoioo."

Tha Cakimoo that Bigart
tncouairred tod largely aban-
doned traditional borne* of
tod, drtftwood and whalo
bon* |« favor of small lop
cabins and shacks of ply-
wood. larpeper and tin. Sub-
tsatanco foods, not menlured
ui standard poverty tndicso.
helped make up for a Inch of
tail lo buy grocone*. But
diet nloo* couJd do little to
combat tto diaenaes that ran
rampant la tbo cramped-
overcrowded housing.

U’ Kuakokwtm Della vil-
lage*.' it out of every 100
babie* died before ago I. Tu-
berculoela, introduced decodes
earlier by whites, was a ma-
jor Killer of Eskimo and Indi-
an adult*. Tho Natives hid 0
Ufa expectancy one-half that
of tto averago American.

Two year* after Blgan'e
report. * Senate subcommit-
tee lad by Sen. Tad Kennedy.
D-Ma*a.. arrived In Bethel to
tour a dilapidated aeciioo ok
nvenide properly known aa
Louietown. The area was
vuch a mess that aeverol Miss-
ion didn't wen want to get
off tto bus. recalls Gene Pam-
plona. a Bethel resident who
accompanied the icnalon.
Kennedy, foUowed ctcnely by
Sen. Walter Mondale. D-
Mina., disembarked, gingerly
walked up to o garbage dump
and ViscowTvd a dead dog.
Iratesi to tto cround.

Finishing his tour. Kenne-
dy vowed to build oew bous-
ing In Beltol. Within months
of hit morn to Washington,
tto money was la tto ptpo-

fldal In a memorandum foe*
warded lo Alaska ton Ted
Siewm. 'The coasBoa com-
plaints ... consist *1 celling
tiles coming apart: frost accu-
mulating iu feel high 00 tto
wails; cakineu coming off tto
walla. Mixing, buckling...

Insmad of winning Bush
rupport for Its houstag pro-
grama. ASHA was lut with
dais ixtloo lawsuits filed by
Alaska Legal Semcw law-
yer*. ASHA ended up giving
away 200 of the house* to
homeowaer*. Another 100
homeowner*, in a settlement
funded by the federal govern-
ment. obtained new oouae*.

The** fiascos convinced
ASHA that it wanted no part
of any new Busk housing
pro>wu. "ft has been aajd
that even if ASHA could
walk 00 water. »| would nono-
theteaa drown in tto Buah
anas.. the ASHA official
wrota. "- e=The animosity of
tto purchaser* towards AS-
HA ... as a mult of these
procrams la immema. These
peoola feti thil they hsve
been lied to and that repre-
sentation! have- town msda
that war* not kept."

Derpiis ASHA'S withdraw-
al from tto Buth. tto federal
pipeline of housing dollar*
kept fldwtag. lo 1973. It
reached north la SI. Michael.
Bach then, many SL Mktoti
villager* Uved In cabins and
shacks left over from the
boom day* of the Gold Rush.
During ito early IWt. SL
Michael was « town of more
than 10.000 people, the major
port of airy for goods bound
to tto gold fields of the upper
Yukon.

After the Gold Rush, movt
of the whites Itfl By the time
the federal bousing project
began. SL Michaels popula-
tion had dwiadled to leu
than 400. mostly Elkinses.
Tor lodging, tone lived Into
tto old log dwelling* lift be-
hind by the Army: other* hid
pieced together plywood and
tarpaper shacks.

M
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largely unskilled

building. And In seme rv
peas, (euda bef*r«w tbo BfA
and rvfvonai housing awttoe*.
tie* prevented loepenor*
trow ever netting foe* la tto

At waay dteo, tto firagUe
layer of tundra that Min
keep tto pennafrnol cool r a
(tripped ewty to prepare Car
the wood fonndallow pad.
That means tto perma/ram
would melt* turning into a
soggy bog wton tto tempera-
lure warmed. Itwulstlow and
plywood wvra soakad by thw
raio. then slipped larso tto
hoase*. Tto wet lam latlew
lacked besteretaottoo vaiaa.
and (to plywood gradually
ratted. *

Poor-quality materials and
design prabiwma compoaaiid
tto error* of faulty cocasrue-
tioc. Tto window*, fee ream,
pie. eras if installed proper*
If. let m lots of cold air. Tto
liber board cabinet* wvra
made cheaply. Eras when-
nailed firmly to tto wnlin
they tcoded to sell-deftrur*.
Tops fell off drawer* and
door* oil ibtivm.

Still, wbwa the bocoe* flna3-
ly wvra finished, people wvra
aagtr to move ia. recnikd
Alton Washington, mayor of
St. Michatl. 'Tint cold,
wanttor w# goc evtryooe was
cxated. Ttoy thought they
were going 10 to waxxm. Tton
ttoy fouad out bow cold tto
home* were. The Kkitchen
flora couldn't even begin le
toat tto homo."

One hundred miles to tto
smith, along tto bluffa over*
looking tto Aodrealjky Riv-
er. 20 SL Mary* villagers
were mowing ihmr Luailia
Into new tkoooea. Today, those
beocs art in much the same
baturad shape as ihoie in SL

Therase Mike, mother U |1
thUdran. live* in a house
whbera the latCTtor wills haw
separated from the roof. Ito
ftp between th* two 1J wide
enough to H*k a (Ist through.

Her kitchen pipes leak, so :

aois of tto time she krrpa
the water turned off. Her bos
water heater broke dawn
year* ago. so 0000 of the ksda
ewer lues baths La tto rub.
Tto house s foundation oeeda
Id to snored up.

Mike Is = big woman who
we»r* a tang dress and Coral
apron. She prvfe,* to speak Ib
her Bailee Yuptk. but will
twitch u English for § vtsl-
tor.

Sto tan tor husband la U
Jdil. so sto la raising tor
family alooo.

Id December, tbo heard
dew* of tto Pew settlement
retched by bom# buyer* with
*to federal government. Since
thee, she's beras mulling over
to* opttons ‘.bovid iu get
the house fixed by tho govern-
uwwt and enotiduo her
nook psymaatf Or mould
tde opt for no renovation. »\.
<‘ie free end clear to 1*0
house*

Il would to aim to get tto
house fised up. sto sen But
sto up t rara sto can afford
that option. Al time*, sto
hasnt bran able to eame up
with the moothiy payments
sod has bran tbraatened with
mrtlon.

Periapt It'd tovt to take
title ip the bouM. she aay*
Repair* ran owosi anon**
day.

To date, all but « Uadbl
of tto L uii 300 Unnvw
«d bara tseua u ami# sto

by (mrwag rrpaira and.

tnkling iitln in sto towera

~Vst uam iraubioa Am*
toew riom maroe M *
Mara*, m# M «at see
top* me sna Alaokn W ield -
Sewn wiitoee a lot af wvra .
«U (toy pe* uuniag (to?.

run fiMstwuiuit
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April 26i 1990

Testimony of Charles Bettioworth, Chairman
Local Boundary Commission

To: House Standing Committee on Community and
Regional Affairs
Chairman Eileen MaclLean

I"d like to first thank you for the opportunity to provide
my comments regarding Senate Bill 11 "An Act Authorizing Compen-
sation for Members of the Local Boundary Commission'.

The Commission supports this legislation for the following
reasons:

The duties and responsibilities of the Commission have 1In-
creased since the creation of the Local Boundary Commission 33
years ago. At that time, there were only 30 Municipal govern-
ments in the State and today there are 163 Boroughs and Cities.

The Commission, at the time of its creation, met a few times
a year. Presently, we meet 15-20 times a year - often In remote
communities under hazardous weather conditions.

The additional number of meetings do not account for the
additional demands placed upon the Commission. Procedures which

were simple years ago have become increasingly complex. With
revisions adopted last year, Local Boundary Commission regula-
tions make up more than 50 pages of the State code. Actions

which used to be processed iIn 60 days, now may take as long as 9
months.

All of this means that substantially more time is required
for Local Boundary Commission members to appropriately act on
issues before it.

As an example of the increased workload which the Commission
iIs currently enduring, we have recently completed evaluations of
the various petitions for incorporation of the region north of
Matanuska-Susitna and south of Fairbanks North Star Borough
(Matanuska-Susitna Borough Annexation petition, Denalt Borough
Incorporation Petition, and the Valley®s Borough Incorporation
Petition). The Commission reviewed over 700 pages of documents.
These documents included the original petitions, the Departmental
reports and draft reports and hearing supplements. Additional-
ly, the Commission held 6 sets of hearings in 6 communities over
the period of four days. Finally, on a separate weekend, con-
ducted a decisional meeting In Hcaly. We are looking at similar
levels of activity for petitions submitted by the Fairbanks North
Star Borough and the City and Borough of Juneau, all of wjiich
require acticn this year.

Po*M» *orand fax transmittal memo /671 &0tp»0«
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The Local Boundary Commission is a quasi-judicial commis-

sion, Tha 1ssues before i1t arc often controversial, over the
years the decisions of the Commission have been challenged 1In
court. Ac an example, the Alaska Supreme Court has rendered 9
decisions regarding the actions of the Commission. It Is incum-

bent upon the Commission to act with care and thoroughnecc.

The Local Boundary Commission, along with the University of
Alaska Board of regents, iIs the only constitutionally-mandated
State commission. Our duties and responsibilities are commensu-
rate with those of many of the other State boards and commission
which are compensated, it seems only appropriate that the Local
Boundary Commission be compensated.

Finally, the impact of this bill isminimal. The current
fiscal note attached provides for $150/day per member for an
estimated 25 meetings a year, equaling $18,750 annual appropria-
tion.

We very stronly urge you to approveSenate Bill 11 and we
thank you for your consideration.

Charles Bettisworth
Chai rman

CBB.emk
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SB 85 "An Act relating to the issuance of private
activity bonds; and providing for an effective
date." - GOVERNOR

SB 153 "An Act making a supplemental appropriation to the
Department of Revenue for reimbursement to
municipalities under the fisheries tax refund
program and the aviation fuel revenue sharing; and
providing for an effective date." - ZHAROFF
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January 9, 1989

The Honorable Tim Kelly

President of the Senate

Alaska State Leaislature
P.O. Box V

Juneau, AK 99811

Dear Senator Kelly:

Under the authority of art. [Ill, sec. 18, of the Alaska
Constitution, I am transmitting a bill relating to the
issuance of private activity bonds.

The bill provides permanent authority for the state bond
committee to allocate the private activity bond volume limit
for Alaska. The bond committee was assigned this responsi-
bility by ch. 81, SLA 1987. However, sec. 3 of ~ch. 81
repeals the committee®s authority as of January 1, 1990.
The attached bill would place, 1In statute, the temporary
language that was enacted iIn sec. 1, ch. 81, SLA 1987.

The private activity bond Ilimit for Alaska under current
federal law is $150,000,000 each year. This limit on the
amount of certain types of debt that can be issued as
tax-exempt applies to Alaska Student LoanCorporation bonds,
Alaska Housing Finance Corporation®s TfTirst-time home buyer
bonds, bonds for most Alaska Power Authority projects, and
possibly certain bonds that would be issued by the Alaska
Industrial Development and Export Authority or municipali-
ties.

Legislation needs to be enacted iIn 1989 to avoid any hiatus
in the authority of the State to allocate the volume Hlimit.
Failure to do so would cause the allocation to revert to
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federal law. Federal law mandates a fixed percentage allo-
cation to municipalities. It 1s unlikely that municipal-
ities would use all or even a significant portion of their
limit. They have used none of the limit so far. Thus, an
absence of legislation could cause significant amounts of
state debt to be issued without tax exemption. This would
increase needlessly the interest costs on such debt.



ALASKA PRIVATE ACTIVITT BOND VOLUME CAP
ALLOCATIONS, USE AND CARRYFORWARDS FROM INCEPTION

CALENDAR TOTAL
YEAR CAR ALLOCATION USE CARRYFORWARD *+
1986 1250.000.000 1125.000.000 TO ALIFC 1125.000.000 FOR AIIFC *s
1125.000.000 TO ALL OTHER USERS 114.780.000 BY AIDEA  1110.220.000 FOR STUDENT
LOAN BONDS
1987 1250.000.000 10 150,000,000 BY AHFC 1185.590.000 TO ANFC
164,410,000 TO APA FOR
POWER PROJECTS
1988 1150.000.000 10 10 180.000.000 TO APA FOR
SNETTISIAM
183.795.000 BY ASLC 170.000.000 FOR STUDENT
1989 LOAN BONDS
(to date)  1150,000,000 10 10
TOTAL 1800,000,000 1250,000,000 1148,575.000 1635,220,000
UNUSED CARRYFORWARDS
AllIFC 1260.590.000
APA 1144.410.000 (FOR SPECIFICALLY NAHED PROJECTS)
ASLC 196,425,000

TOTAL 1501,425,000
SPECIAL NOTE

An IRS ruling concerning of the 1986 carryforward for student loan bonds Is pending. An unfavorable ruling could cause the 1986
carryforward to becoae unuaeable. In that case a 1988 bond Issue of the Alaska Student Loan Corporation ("ASLC"J would use 183,795,000 o
the 1908 cap, leaving 166,205,000 to carry forward for APA to purchase Snettlaha*. A ruling which did that would reduce unused
carryforwarda to the following anounta:

ANFC 1260.590.000
APA 1130.615.00%
ASLC 1

TOTAL 1391,205,000
NOTES

Carryforwarda expire after three galendar years.
Under current Federal law ANFC will not be able to laaue tax-cxeaot bonda for flrnt rin. i

3- »e < ®» «»
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Amendment*
PL 100-647 45053(a)

=Act 503JUl imvndcd Code S<c 1151.y rrdn.|O.].ni
tubieuion (d) ai tubstctiun <t)

JJor * effective date. m« Act g*«. 5031(0.
Act Sec 3037(c) provtd...

WIEH trnviD tn — |,

(1) I'n hi.Nf.RAl —The <mcndmenti nude by thit teciion
thill apply toubli.anont ittued titer Ociubei JI. IjW t

(J) EXCEPTION nut CONfTRIcriON OH BINDING AGREE
ment — . s t;

(A) The arnendmenlt made by thit trctlon thall not apply
to bondt (other than tefundin* bondtr with tetpetl to a
facility--

liH 1) the original uk of which be.int with thr tatpayer.

and the conttrucnon. recuntituciiun, or rehabilitation ol
which b&re].a_n before July M. 19SB, and wat completed on ut

(I)ihrori.inal uteol whichbe.mt with the taapayer and
with retpecl to which a bmdin. contract to incur ti.nificant
etpendituret lor conttrucnon, reconttruction, or rehabilna.
tion wat entered into belore July 14, 1VH8. and tomeol tuch
eapendnuret are incurred on or alter tuch dale, and

in | deter,bed in an inducement revolution or other compa-
table preliminary approval adopted by an ittuin. authority
tor by a inter referendum! before July 14, 1088
For purpovetol the preceding lenience, the term’ u.mfiram
etpendituret” meant etpendituret greater than IOpercenl of

- [Sec.

SEC. 146. VOLUME CAP.

1986 Code— Subtitle A, Ch. IB, Part IV A

the reatunablv anlicipairtl toil ol the rontliutnon, irtun
~ifutnuti. ot ithabiliUliun ul the facility involved

<D» Sutijwuuph (A>jh.ll nut apply to any bond ittuM
altar lif<rfnli*f JI, I'A)V, jnil thill not apply unlfit il is

reasonably cijwrtril tat the lime otiuuanccullhe bond! that
Ih, Ucl.iy w.ll b« pUc«U inwrvtc.bcloe* January I, IW |

(J) REFUNDINGS—The amendment! made by ihu tecnun
thall not ajiply m any bond ittunl to telundiue whirh it nan
olaM.icvolbondiittucdloielondlabondittuedtwlOffjuly
IS, 4UH8. if—

the avenue maturity dele of the ittue ol which the
refunding bond it a part it not later rhan the average
maturity dale of the bondt to be refunded by such issue,

(B) the trnount nl the refumlImil bond doet not eaceed the
outttandin. amount ol the relunded bond, and

(C) the proccedt ol the refundin. bontl at* utetl to redeem
the relunded bond not later than 00ilayt alter the date ol the
muance ol the refundin. bond
hot purpotetof subparagraph (A), avera.e maturity th'allnt?é'
ciitiej{mined in accordance with teciion I4\7/Ib| ol the 1966

** % 99-314 } 1301(b).

Act Sec. 1301(b) amended Part IV of tubchipter B ol
echapter | by addin. Cutle Set 145 to read at above.

For teat ol Part IV ol tubchipter B ol chapter | prior to
amendment tee the amendment note! lor Code Sec 111.

The above amendment applie. generally to bondt
iuued after Auguat 15, 1986. Howtver, lor tranatttonal
rulea, tee Act Sect. 1313-1318 following Code Sec. 103.

146)

[Section 146(a)]

_ (a) GENERAL rile.—A private activity bond issued as part of an issue meets the requirements of
this section if the aggre?ate face amount of the private activity bonds issued pursuant to such issue, when

added to the aggregate

ace amount of tax-exempt private activity bonds previously issued by the issuing

authority during the calendar year, does not exceed such authority's volume cap for such calendar year.

[Sec. 146(b))

tb) Volume Cap for State Agencies — For purposes of this section—

(1) In GENERAL—The volume cap for any agency of the State authorized t0 issue tax-exempt
private activity bonds for any calendar year shall be 50 percent of the State cellmg for such calendar

year.

(2) Special rule where state has more than 1agency—If more than | agency of the
State is authorized to issue tax-exempt private activity bonds, all such agencies shall be treated as a

single agency.

[Sec. 146(c)]
() Volume Cap for Other Issuers.— For purposes of this section—

(1) IN GENERAL.—The volume cap for any issuing authority (other than a State agency) for any
calendar year shall be an amount which bears the same ratio to 50 percent of the State ceiling for

such calendar year as—

(A) the population of the jurisdiction of such issuing authority, bears to

(B) the population of the entire State.

~(2) OVERLAPPING surispicTions.— For purposes of
jurisdiction of 2 or more governmental units, such area sha

Yo
i)aragraph (DtA), if an area is within the
I be treated ;tsonly within the jurisdiction

of the unit havinR jurisdiction over the smallest geo?raphical area unless such unit agrees to

surrender all or part of such jurisdiction for such ca

endar year to the unit with overlapping

jurisdiction which has the next smallest geographical area.

Sec. 146

01988, Commerce Clearing House, Inc.



Part IV A

impaled imi ul <iit cuntifuciiun. rerun
italiun ul il.f lariluv intuit rO

* 1Al thtll mjl «=v lu any tairtil itturil
1. 19H9, mil N i applt unltti il it
Oitl ihriitticol ittuenraut ihabomtiihei
placedin*»rt«* baioralanuary . IW )

i —Thr amrndmrnu made by inn trtlinn
my bund ittucd torrlundiur *hith n put
iuiwl lordundia bund inucd txlorcluly

maturity datr ul lh« ntur ul whiih ihr
<t |itil it nut Itier inan lhe in rant
“r bunds lu bt refunded by suth issue,

d the relundmg bond does r-' eueed the
il ul ihe refunded bund, and

ul the relundmg bond air u ,d lo tedeem
not laier than m d iyt alter ihe date ul the
mdmg bond

tiparegraphlAt, atrragr maiubiv thtll br
uidance with tetimn Itiiln ul ihe IVBA

31(b):
b) amended Pad IV ul subchapter B ul
i* Code Sec MS lo read at above

I IV ol tubchapicr B ul rhipter | prior lu
t amendment notet lor Code See 141

nendment applie* generally to bondt
;uit 1). 1986 However, (or transitional
ci. 1112-1318 following Code Sec. 103.

an issue meets the requirements of
missued pursuant to such issue, when
mds previously issued by the issuing
volume cap for such calendar year.

ection—

=tate authorized to issue tax-exempt
of the State ceiling for such calendar

vCY.— If more than | agency of the
ill such agencies shall be treated as a

tion—

t (other than a State agency) for any
0 50 percent of the State ceiling for

athority, bears to

raphéIXA), if Jn area is within the
reatcd asonly within the jurisdiction
al area unless such unit agrees to
year to the unit with overlapping

), Commerce Clearing House, Inc.
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(Sec. MW )|
U MAIL IT ITNG — For putpusrs ol tin* ««ction —

great]élr1ulln_GENERAL—The State itiling applicable lo any Stair lor ans <similar sear shall hr ihr
(A) an amount equal to $75 multiplied by ihr State population, ur
[B)$2J0,000,000

Subparagraph 1111 shall not apply to any fiossession ol the United Slates

2t ADJUSTMENT AFTER 1087 —In th | cal Iter 1'*87 h 11»*hall h
apph(ecmstH s{\{ltuting— 08 n the case ol calendar years alter 1'*87, paragraph 11»*hall hr

(A) “$50" for "$75". and
<Bi "$150,000,U00" for "$250.000,(XX)"

SeCtiS:?]) Special rile for stateswith constitutional home role cities — For purposes of this

(Al In GENERAL —The volume cap for any constitutional homr rule city for any calendar
y%%rpsgraclelnbtr,delermlned under paragraph 11) of subsection (cl by substituting "100 percent™ (or

(B) Coordination WITH OTHER allocations — Ul the casr Ol any State which contains |
or more constitutional home rule cities, for purposes of applying subsection  iand ic) with
respect to issuing authorities in such State other than constitutional home fL.u cities, the State
cellmtg for any calendar year shall be reduced by the aFgregate volume caps determined for such
year for all constitutional home rule cities in such Stale

tC) Constitltional home rile city —For purposes of this section, the term
"constitutional home rule city™ means, with respect to any calendar year, any political
subdivision ol a Slate which, under a Slate constitution which wasadopted in 1970 and ell.‘Clive
onJuly 1,1971, had home rule powers on the 1st day of the calendar year

<41 SPECIAL RULE FOR POSSESSIONS WITH POPULATIONS OF LESS THAN THE POPULATION or THE
LEAST P PI?EOUSS ATE — OF

(A>IN general — If the population of any possession of the United States for any calendar
year is less than the population of the least populous State iother than a possession) for such
calendar year, the limitation under paragraph ilP Al shall not be less than the amount
determined under subparagraph 1B) for such calendar year

<B> LIMITATION.— The limitation determined under this subParagraph, with respect to a
possession, tor any calendar yea* is an amount equal to the product of—

(i) the fraction—

such(clzzletR%anru)%earrata?nrdOi which is the amount applicable under paragraph tli(B) for

til)nthe denominator of which is the State population of the least populous State
(other than a possession) for such calendar year, and

(ii) the population of such possession for such calendar year.

Amendments The above amendment is effective as if included in the
P.L. 100-647, 4 1013MX40): provision of ihe Tax Relorm Act of 1986 (P.L. 99-514) to
Act Sec. 1013-a»40) amended Cude Sec t46d'g4xB(by which it relates,
unking rut "with respect a poisession” and msrrtir.g m lieu
thereof "with respect to a pusseswon".

(Sec. 146(e))

<e)State May Provide for Different Allocation.— For purposes of this section—

11) IN GENERAL.— Except as provided in paragraph (3). a State may, by law provide a different
formula for allocating the State ceiling among the governmental units (or other authorities) in such
State having authority to issue tax-exempt private activity bonds. ,

(2) Interim authority for governor.—

(A) In GENERAL.— Except as otherwise provided in paragraph (3), the Governor of any

State may proclaim a different formula for allocating the State ceiling among the governmental
units tor other authorities) in such State hav.ng authority to issue private activity bonds.

Internal Revenue Code Sec. 146(e)
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1) TFRMINMION Of U THORITY

apply lu bund* issued alter Ihr earlier ol—

1986 Code— Subtitle A, Ch. IB, Part IV A

-1hr authority provided in subparagraph IA) 'hall not

11) the latt dav ul the lit calendar year alter 1986during which the legislature of the

State met in regular teuton, ur

tin (he effective iJaicul any State legislation with respect to the allocationof the State

ceiling

(J)_ STATE_MS Nur ALTER ALLOCATION TO CONSTITUTION At. MOMF. RULE CITIES— EXCG[_)I_ as
otherwise provided in a Stale constitutional amendment tor law rh.mgtng the home rule provision
adopted in the manner prowdedfb){1 the Stale constitution), the authority provided in this subsection

t

shall noi apply lo Ihai portion o

e Stale ceiling whirh is allocated to any constitutional home rule

ciiy in the Stale unless such city agrees lu such dilfeicnt allocation.

[Sec. 146(01
<f) Etfctiae Carryforw ARPOF L'susfd t.imitation for Srecihed PURPOSE—

11) In gi.ner.al— If—

(A) an issuing authority's solumc cap for any calendar year after 1986, exceeds
(ftithe aggregate amount of tax exempt private activity bonds issued during slieh calendar

year by such authority.

surh authority may elect to treat j Il (or any poruoni of tuch excess as a carryforward for | or more

carryforward purposes

t2) ELECTION MUST identify PURPOSE— Ir. any election under paragraph (1), the issuing

authority shall—

(A) identify the purpose for which the carryforward is elected, and
till specify the (toriion of the excess described in paragraph (I) which is to he a

carry forward for each such purpose
f.T) I'SF. OF CARRYFORWARD —

[A) Isgeneral—Ifany issuing authority elects a carryforward under paragraph (1) with

respect to any carryforward purpose, an\(

respect to such purpose during the 3 ca

private activity bonds issued by such authority with
endar years following the calendar year in which the

carryforward arose shall not be taken into account under subsection fa) to the extent the amount
of such bond* does not exceed the amount of the carryforward elected for such purpose.

(B) ORDER IN which carryforward used—Carryforwards elected with respect to any
purpose shall be used in the order of the calendar years in which they arose.

141 ELECTION — Any election under this paragraph (and any identification or specification
contained therein/, once made, shall be irrevocable.

(5) Carryforward purpose —The term “"carryforward purpose” means—
(Al the purpose of issuing exempt faciliiv bonds described in 1of the paragraphs of section

H2(aj.

(BI the purpose of issuing qualified mortgage bonds or mortgage credit certificates,
(C) the purpose of issuing qualified student loan bonds, and
(D) the purpose of issuing qualified redevelopment bonds.

Amendments
P.L. 100-6*7,51013(aX9)

Act Sec 101Jum 9i amended Code Sec. 146tIX5XA) lg
read as abo\e Prior to amendmeni, Code Sec |46<(m5 A)
read ai lollowi

t.\i the purpote of the muinc exempl facility bonds
dctcribed in | of the paragraphs of section 142(a),

The above amendment is effective as if included in the
provision of the Tax Reform Act of 1986 (P.L. 99-514) to
which it relates.

P.L. 100-303. ? 10631(b):

Act Sec ICCdllb) amended Cute Sec Itr.IRjhMtoread
as above PriortoamemlImenl.Code Sec. 146tl)<5xA)rcidas
follows:

S6C. 146(f)

(A) the purpose of issuing bondt referred to in one of the
clauses of tccnon 14ltd X 1MA>.

. F°r ,h« ?,,e of ,hf ,bove emendment. see
Aot secr 10631(c), Delow,

P.L. 100*203. § 10631(c):

Act Sec. 10631(c) providei:

(Cj EFFECTIVEDUE —

,1) iN general—E xcept at otherwise provided in this
tubtcction. the amendments made by thit tection thall apply
t0 bondt istued alter October 1J. 1987 (other than bondt
issued lu refund bondt istued on or before tuch date).

(2) BINDING AGREEMENTS— The amendment* made by

thit tection shall not apply to bondt (other than advance
refunding bondt) with retpect to a facility acquired after

01988, Commerce Clearing House, Inc.
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January 9, 1909

The Honorable Tim Kelly
President of the Senate
Alaska State Logiul<itu>.e.
r.0. Dox V

Junea*”, AK 99811

Dear Senator Kolly

Under the autho.il.; 02 art. I1l, sec. 18, of the Alaska
Constitution, |1 alN transmitting a bill relating to the
combining of a sfrlto and use tax proposition with the
incorporation of a tu -ugh.

Current law does not piovide express authority for a peti-
tion and an election Lajlot for 1incorporation of a borough
to include, at the Fxe time, a sales and use tax proposi-
tion. AS 29 providv” only for the combining of a sales and
use tax propositior \ith incorporation of a second class
city. See AS 29.41 ~in. The purpose of this bill is to
ensure the financial v.Ic’-ility of a new borough at the time
of incorporation, av.:- 2= simplify 1ncorporation procedures
similar to those gov*, ui-ng the iIncorporation of second class
cities. The Local Boundary Commission anticipates that
several new boroughs might seek incorporation over the next
few years. Many of the proposed boroughs might not be levy-
ing property taxes Out” to the fact that a substantial
portion of the propelLy to be included in boroughs is exempt
from property taxes (e.g-, undeveloped ANCSA 1land and
federal and state land). Therefore, sales and use taxes
might constitute the sole tax base for a number of the
boroughs to be incorporated.

Section 1 of the bill adds a new section, AS 29.45.680, to
authorize a petition fTor incorporation of a borough (of any
class) to request that a sales and use tax proposition be
placed on the same ballot with the incorporation question.
The petition must state the proposed tax rate. The petition
may request that incorporation of the borcugh be dependent

on the passage of the tax proposition. This section does
not require a tax proposition to be on the same ballot as
the incorporation question. Proposed AS 29.45.680 is

identical in procedure and effect to AS 29.45.710 (combining
sales and use tax propositions with iIncorporation of second
class cities).
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Section 2 of the bill proponuo a retroactive date of
January 1, 1987 for AS 29.45.G80. This 1is necessitated by
the fact that the recently incorporated Aleutians East
Borough, a second class borough, 1included a sales and use
tax proposition with the iIncorporation question 1iIn 1Its
incorporation petition and on the election ballot in 1907.
While the incorporation of the borough was not dependent, on
the passage of the sales tax proposition (which passed), the
borough®s sales tax 1is under legal challenge, and the Iissue
is part of the appeal in Lake and Peninsula School District,
et al. V. Alaska Local Boundary Commission® Case
Nos.3ANO7-8005and 3AN 87-9217 (Consolidated). A
retroactive date of January 1, 1987 will render the question
moot as to the Aleutians East Borough, and for other
proponed boroughs, presently 1iIn the 1incorporation process,
that desire to include a sales and use tax proposition at
the time of the iIncorporation ejection.
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sive evaluation of formulas for
State aid to municipalities and re-
lated matters is warranted.

Itis likely that there are unincorpo-
rated regions of the state which arc
presently able to support borough
?overnment. A restructuring of
unding programs could likely ex-
tend financial viability for borough
formation toall regions of the state.

4 Theconcept of home ruleboroughs
seems to offer the greatest opportu-
nity for residents of a region to tai-
lor'the form of government to best
meet theirneeds. Underhome rule,
residents of each new borough
would adopt a charter
(constitution) establishing the
gowers and duties of the borough.

tate law requires only thata home
rule borough provide areawide
education and planning ﬁasv_vell as
tax assessment and collection, if
necessary).

* Fewre?ionsof_thestatearelikelyto
seek formation of boroughs
through the local initiative process.

* Thereisa need to re-examine exist-
ing borough boundaries.

Therefore, the LBC recommends that the legislature
carefully consider the circumstances discussed in this
statementand examine alternative means to deal with
the issues raised. Although there may be several
others, the foIIpwmg alternatives would seem appro-
priate for consideration: 1? identifying and eliminat-
Ing disincentives for the formation of boroughs. 2)
revising State laws and programs to provide greater
e_qmtg In thedistributionof financial aid tomunicipali-
ties, 3) providing for the incorporation of boroughs
only in those areas which are presently financially vi-
able and which otherwise me  the standards for bor-
ough formation and 4) pm._.."ing for the formatio .of
boroughs in ail parts of the state, coupled with a
mechanism to ensure that all boroughs created in this
fashion are tinancially viable.

These recommendations of the LBC have not boon
made lightly. Itis recognized thatany proposal to
change the status quo iscertain to generate intense
opposition. Further,itisrecognized that the issues
and problems identified in this statement will not
be resolved overnight and will require the com-
mitment of substantial resources. Nonetheless,
this statement is issued as a good faith attempt to
carryout theconstitutional and statutor/dutiesof
the LBCand toseek improvementsin the delivery
of regional services throughout the state.

While this statement has focused largely on prob-
lems concerning the current structure, readers are
encouraged to consider the positive aspects of the
issue  The creation of boroughs throughout the
state would provide residents with a meaningful
re3ﬁon5|.b|llty and interest in the development of
each region. Borou%hs offer effective tools to deal
with @ number of the social Problems affectlng
many parts of Alaska (e.g. alcohol control an
mental health).

Further, by improving economies of scale, a bor-
ough may be able to offer vast improvements in
the delivery of services within a region. Improve-
ments to the structure of service delivery will
become even more critical as State funds available
for public services continue to shrink.

FOOTNOTES
As used in this statement, the term "bor-

ough™ means organized boroughs and unified
municipalities.

1 Victor Fischer, Alaska's Constitutional
Convention (Fairbanks:  University of Alaska
Press, 1975) p. 119.

1 lbid, p. 120.

*  Ronald C. Cease and Jerome R. Saroff, The
Metropolitan Experiment in Alaska - A study of
Borough Government (New York: Frederick A.
Praeger, Publisher, 1968) p. 32.

Department of Education, Alaska Public
818285” Folundatlon Fur line Program tMarch 21,
Dl

FROM: ~ STATEMENT ON BOROUGH GOVERNMENT |i ALASKA - LOCAL BOUNDARY COMMISSION



§ 29.45.700 Municipal Government 5 29.45.710
Article a. City Sales anil Usn Taxes.

Section Stellon

<o lowrroflevy 110, Oomhlmntr sale* and %o i.n. with

Incorporation nl t second dais ntv

o CF}ectlve data %f nrtlc ,Peetton

takes et?ect January I

Sec. 29.45.700. Power of levy, (a) A city in a boroueh that lcvips
and collects areawide sales and use taxes rnny levy sales and use taxes
on all sources taxed by the borough in the manner provided for
boroughs, except that the assembly may by ordinance authorize a citv
to levy and collect sales and use taxes on other sources.

(b) A city in a borough that does not levy and collect sales and use
taxes for areawide borougn functions mav levy and collect sales and
use taxes in the manner provided for boroughs

(c) A city outside a boroueh may levy and "ollcct sales and use taxes
in the manner provided for boroughs. 1J 12 cn 74 SLA 19551

Sec. 29.45.710. Combining sales and use tax with incorpora-
tion of a second class city. A petition for incorporation ol a second
class city may request that a sales and use tax proposal be placed on
the same ballot. The petition must state the proposeu tax rate. The
petition may request that incorporation be dependent on "he passage
of the tax proposition. If so. the incorporation proposition fails if the
tax fails. § 12 ch 74 SLA 19851

Chapter 46. Special Assessments.

Sectign Section
?8 %ﬁgggg&teent and proposal §§ %ﬂ(vmcnt

emption

reado notd|str|ct 100. RPASSES ggstts
%qutIOHS ? |revmon Aggec lon ana auprul
SSESSM E)n [IM tinanunc
Hearmgand settlement PECLIT ISses.mcnt bmm
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> 29.451160 Alaska Statutes Sum.KMENF 4 29 <5GT70

«l If the asvmhlv charges interest on sales taxes not paid when
duo. the rate ol interest mav not exceed 15 percent a year on the
delinquent taxes and shall be charged from the due date until paid in
{ull. This subjection applies lo home rule and general law municipali-
jes.

iei A borough may providu for the creation, recording, and notice of
A lien on real or personal property to secure the payment of a sales and
use tax. and the interest, penalties, and administration costa in the
event of delinquency. When recorded, a lien authorized under this
xcctton has priority over other liens except those for property taxes
and special assessments. (i 12 ch 74 SLA 1985)

Sec. 29.45.860. Notice of sales and usetax. (a) If the borough
levies and collects only a sales tax ai.d use tax. the assembly shall
provide a notice substantially in the form set out in AS 29.45.020. In
providing notice under this subsection, the assembly shall substitute
for the millage equivalency its estimate ol the equivalent sales tax
rate lor each of the categories of financial assistance set out in AS
29.15.020. Notice shall be provided

il by publishing in a newspaper of general circulation in the
borough a copy of the notice once each week tor a periodof three
successive weeks, with publication to occur not later than 45 days
after the final adoption of the borough's budget; or

<2) if there is no newspaper of general circulation in the borough, by
posting a copy of the notice for at least 20 days in at least two public
places in the borough, with posting to occur not later than 45 days
alter the final adoption of the borough's budget.

Ib) Compliance with the provisions of this section is a prerequisite
to receipt of municipal tax resource equalization assistance under As
29.60.010 — 29.60.080 and state aid for miscellaneous municipal
services under As 29.60.100 — 29.60.180. The department shall
withhold annual allocations under those sections until municipal
officials demonstrate that the requirements of this section have been
met. i* 12Ch 74 SLA 1985)

Sec. 29.45.670. Referendum, adoption, and modification. A
new sales and use tax or an increase in the rate of levy of a sales tax
approved bv ordinance does not take effect until ratified by a majority
of the voters at an election. 12 ch 74 SLA 19S5)
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another borough in the Bristol Rav region, they will have an
opportunity to seek a readjustment of the disputed eastern boun-
dary. The same degree of objectivity and consideration will be

given to their petition as was given to that submitted bv AFB.
VI. ENACTMENT OF THE BOROUGH SAI.FS TAX WAS PROPER

Appellant LPSD asserts that the LBC erred when it au-
thorised an iIncorporation election that also contained a proposi-
tion by which the voters could authorize the levy of a salesand
use tax. This assignment of error does not appear to bearany
relation to the validity ofthe LBC"s decision concerning the
incorporation of the borough. At TFirst, the LBC desired to pre-
sent a ballot to the voters that combined the iIncorporation ques-
tion and the referendum on the levy of a sales and use tax Into a
single ballot proposition. Under that approach, an affirmative
vote on the incorporation question also constituted an affirma-
tive vote on the levy of a sales or use tax.

The LBC, after receiving the advice of the attornev
general, severed the incorporation cuestion from the tax lew
proposition. The voters were free to approve the incorporation
proposition and to express a separate opinion on the tax levy
proposition. The L3C desired to promote two iImportant policies
bv providing for the tax lew referendum. The LBC wanted to sim-
plify the procedures necessar” for the new boroueh to adopt >n
ordinance for the eeneracion of loco’ revenues. Tt was also de-

sirable to save the new boroueh the cost =rd the delav associ.ir-d



with calling and holding a special election after 1incorporation
on the tax lew proposition. The latter motivation was especial-
ly important because there was a generally acknowledged shortfall
of state revenues that threatened the ability of the state to
fullv support local governments.

Under the procedure authorized bv the LBC, the voters
would express their will concerning the authority of the borough
to levy a sales tax before the tax ordinance was adopted. In
effect, the assembly was given prior authorization rather chan
post-adoption approval. The LBC believed that ™"it would exalt
form over substance™ to require post-adoption approval. This
makes a lot of sense iIn the context of borough formation when
none of the machinery of local government is iIn place, A simiLar
procedure 1is authorized for the formation of second class cities.
AS 29.45.710, Section 710 authorizes an 1incorDoration election
for a second class city that combines the incorporation question
with a tax levy ratification. In that case, a "yes" voce on the
question of iIncorporation 1is also an affirmative vote por the
imposition of a sales or use tax.

The procedure adopted bv the LBC is similar to the as-
sumption of powers procedure authorized bv law for a newlv incor-
porated borough. AS 29.05.110(b) orovices

Areawide borough powers included ir. ir, incorDora-

tion oetition are considered to be nart of the

Lncorooraticn quescion. In an election for the

incorporation of a second class boroueh, each non-

areawide nower to be exercised is placed separate-
ly on the ballLot.



AppeLlants nust: agree that the 1ncorporation petition included
notice that the new borough was iIntended to have the power to
levy a sales and use tax at a specific rate. However, thev arena
that the ratification cannot be effective unless the ordinance
levying the tax is adopted before the ratification voce.

A careful readine of AS 29.45.670 does not disclose a
requirement that a new sales tax for a newly incorporated borough
may only be ratified after the lew 1s authorized by ordinance.
Section 670 provides, "A new sales and use tax or an iIncrease In
the rate of levy of a sales tax approved by ordinance does not
take effect until ratified by a majority of the voters at an
election.” Section 670 can be iInterpreted to permit sufficient
latitude for prior authorization of a new sales tax proposed for
levy by a new general law boroueh. There is no dispute that a
sales tax may only be levied by ordinance. AS 29.25.010(a)(3).-
However, the words ™"approved by ordinance'™ can be read tO modify
only the phrase "increase iIn the rate of levy of a sales tax.,.."
This supports the interpretation accepted by the L5C that a new
sales and use tax can take effect if it is authorized (ratified)
and subsequently levied bv an rdinance within Che scope of the
prior authorization.

Section 670 uses the word "ratifv.” The term "ratify"
means to approve and sanction, to authorize, to confirm, to make
valid, and mav aDD1lv to past events well as to present. Cor-
bin Suoolv Co. v. Lords, 173 S.E. 135 (Ga. 1934". To be effec-

tive, a ratification must be made with an intent to be bound bv



the acts of, In this case, the borough assembly. Cf. Bruton v.
Automatic Welding Supply Corp., 513 P.2d 1122, 1126 (Alaska
1973). All of the material facts concerning the extent of the
proposed sales or use tax were known by the voters. The tvpe of
tax, the activity upon which the tax iIs to be levied, and the
rate of the tax were sec out iIn the ballot proposal. There can
be little doubt that the voters iIntended to authorize the lew of
a sales or use tax.

Other statutes 1iIn oari materia with section 670 support
a construction that permits prior authorization of tax levy or-
dinances. See AS 29.45.600; 29.45.710. Sections 600 and 710
permit merging sales and property tax propositions with incorpo-
ration propositions. These sections apply to the incorporation
of a second class citv. Here, the boroueh is classified as sec-
ond class. A second class city and a second class borough are
considered general law municipalities, that iIs, they may exercise
only those powers conferred bv law. Nothing in the standards for
Incorporation appear to require a stricter interpretation of the
tax levy ratification procedures for a second class borough.
Sections 600 and 710 provide evidence that the legislature con-
sidered a ratification of a tax to be the equivalent of a
prior authorization. Further, appellants can point to no express
limitation on the oower of the L3C to direct that the incorpora-
tion question for a second class borough appear on the same bal-
lot as a tax lew preposition.

Puttinz aside the nuestion of whether prior nuchoriza-
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tion 1iIs appropriate, the fTssue before the court 1iIs whether the
borough was properLv 1ncorporated. As mentioned earlier, the
Incorporation question was separate from the tax proposition.
Appellants make no argument that supports a finding that the com-
position of the ballot tnateriallv affected the outcome of the
incorporation election. Nor couLd they. Cleariv, a voter coulLd
have voted "yes™ on iIncorporation while voting 'no" on the sales
tax. The voters®™ decisions on the questions presented were en-
tirely voluntary. IT the prior authorisation procedure is defec-
tive, the remedy available to the borough 1is simple. It must
hold a special election after the tax ordinance 1is adopted. The
borough i1s not forever foreclosed from levving a sales tax. It
would take more time and money to do this but certainly would not
permanently affect the boroueh®"s ability to generate enough local
revenue to finance the cost of local government.
VII. APPELLANTS WERE NOT DEPRIVED OF CONSTITUTIONAL RIGHT TO

NOTICE AMD HEARING

Bay View complains that 1t was denied i1ts right to due
process as to a meaningful opportunity to participate before the
LBC made 1its decision to accept the petition. Bay View Br at
UJ Furthermore, Bay View claims that there was no notice calcu-
lated to inform it Cor anv other property owner adiacent to the
boundaries) of the petitioner"s iIntent to annex Bav View"s land
in the proposed borough and that this denial of due process re-
sulted In an unconstitutional "taking” of iI1ts land.

A review of the record on appeal iIn this case discloses

- 31 -



afc ~
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
THE LAKE AND PENINSULA SCHOOL
DISTRICT, ALASKA PENINSULA h
CORPORATION, BAY VIEW, {
INCORPORATED, BRISTOL BAY D n*rpvn |
NATIVE CORPORATION, BCII V.
Appellants , JAN 11) 193a
t;m
VS .

ALASKA LOCAL BOUNDARY CCI'KISSICN,

Appellee.

Nos. 3AN-37-8G05 and 2AN-67-9217 Civil
vConsolidated)

APPEAL FROM A DECISION C? THE
ALASKA LOCAL 30UNDARY COMMISSION

BRIEF OF APPELLANT
THE LAKE AND PENINSULA SCHOOL DISTRICT

John S. HedLand, Esq.
::E--ANL , FLE-3CHER, FRIED.
DP—NNnN T C"-0K-

1117 Lost 9th Aver.se, =3CC
Anchcraoe, Alaska 99501
(907) 179-5513



for incorporation unless a propertytax i1s levied, and if a
property tax is levied, there is no rational oasis for including
the disputed areas. Even allowing the greatest latitude possible
for Commission discretion, there is no reasonable basis for its

decision to include the disputed areas.

,4. A borough sales tax may not be validly enacted at
the iIncorporation election. As noted, the department originally
recommenced that incorporation of the borough, regardless of the
outcome cf the incorporation election, beconditioned upon

simultaneous enactment of a ballot proposition iImposing a sales

that the borough would not impose a property tax, and that

[1 Jh order for the LBC to approve the incor- /

poration proposal, it must determine that the

borough 1is. indeed TfTinancially viable. . . .

Without assurance that the borough will

possess the authority to levy the proposed

sales tax, the department does not understand

how the required determination could rea-

sonably be made. R. 285.
L&? objected to this feature of the proposed action on two
grounds, (1) that the Local Boundary Commission had no authority
to accept the petition conditionally, and (2) that a tax enacted
in that manner would not be valid In any event. R. 293-99.
Ultimately, the Commission decided to place the sailes tax propo-
sition on the ballot, but did not condition an iIncorporation upon

its approval. Its actions thus leave open the question of the
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legitimacy of the ballot proposition relative to the tax, and the
effect of its passage.

Deletion of the linkage between enactment of the tax
and i1ncorporation of the borough does not solve the problem. In
the fTirst place, there is absolutely no authority whatsoever iIn
the Constitution or laws of Alaska for the Local 3oundary Commis-
sion to place a borough sales tax proposition on the ballot, at
an i1ncorporation election or otherwise. See, Alaska Constitution
Article X, Section 12, which provides for the Local Boundary

Commission and grants 1t the authority to 'consider any proposec

local government boundary change.”™ Statutes defining the power
[;- j-r» -* —0 11 M« Mt.VIU —V\;TI-I’E*T*I T*. >| ’-"rk~ « iglMt g([]-*;\l 4&% lC«.M’\H r»4 .*.CI

29.06, and likewise confer no such authority. AS 29 .45 .650-.71C
govern general.'y the enactment of municipal sales taxes./ AS
29.45.71C permits a sales tax proposal to be placed on the ballot
at an incorporation election relating to a second-class city
only, and it dees not apply to an election on incorporation of a

boroueh.

AS 19.C5.100 and 19 AAC 1j.42uia> plainly dc not envision
or authorise conditional acceptance ci an incorporation petition.
Moreover, AS 29.t5.712, whose application 1is expressly limited to
"-econd-class cities, specifically authorises a simuitar.eous
election on incorporation of a second-class city and enactment of
a sales tax, with 1incorporation dependent upon enactment of the
tax proposition. There 1s no comparable provision relating to
boroughs or first-class cities. This provision obviously applies
only to the 1incorporation of local government entities which do
not have responsibility for education.

-L3-



The decision cites no authority for theplacement of
the sales tax proposition on the ballot. Moreover, the specific
manner in which a sales tax may be levied by a borough i3 3et out
in the statutes. As 29.45.650 provides that a borough may levy a
sales tax. Under As 29.25. 010(a)(3) a tax may be levied by a
municipality only through the enactment of an ordinance. AS
29.25,020 set3 out certain procedures that must be Tfollowed by a
municipality 1In enacting an ordinance, which, beyond argument,
are not complied with iIn this case. In any event, It is concep-
tually i1mpossible for an ordinance (which must be voted upon by
the assembly) to be enacted simultaneously with iIncorporation and
prior to the election or an assembly.

finally, AS 29.45.670 provides that a borough sales tax
ordinance 'does not take effect until ratified by a majority of
the voters at an election.” Consequently, even if the borough
assembly enacted a sales tax ordinance after the election, it
would not be valid since Section .670 plainly requires that the
election be a ratification one after enactment of the ordinance,
and not prior, to it.

The Commission®s response to these problems was two-
fold. First, it referred to AS 29.05.110(c), which it read to
authorise simultaneous submittal to the voters of the question of
incorporation and the approval of the assumption of areawido
powers. R. 514. This reference misses the mark completely. In

the first plate, the Commission is simply misreading the statute,
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since 1t authorizes non-areawide, not areawide, powers to be
placed on the ballot. It states a3 follows:

Areawide  borough powers included in an

incorporation petition areconsidered to be

part ofthe 1ncorporation question. In an

election for the iIncorporation ofa sec-

ond-class borough, each nonareawide power to

be exercised 13 placed separately on the

ballot. Adoption ofa nonareawide power

requires a majority of thevotes cast on the

question, and the vote 1i1s limited to the

voters residing In the proposed borough

outside all cities iIn the proposed borough.

The sales tax 1is, beyond argument, of areawide applicability and
the Commission 1is simpily wrong 1In its iInterpretation of this
statute. As the statute plainly provides, areawide powers
included iIn the petition ewhicr. include taxation, are 'considered
to be part of the incorporation question." In ether words,
approval of the incorporation by the electorate automatically
carries with 1t approval of areawide powers proposed 1iIn the
petition, including the power of taxation.

The whole 1issue 1Is moot anyway, since taxation 1Is a
mandatory areawide power of a second-class borough. See, AS
29.35.170(a) which provides, wunder the vrubrick 'mandatory
areawide powers™, that "A borough shall assess and collect
property, sales, and use taxes that are levied iIn 1ts boundaries,
subject to AS 29.45." Finally, the Commission has “ctaliy
disregarded the distinction between the taxation powec, which 1is

mandatory and automatically exists by virtue of incorporation of

the borough, and the exercise of that power through the enactment
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of a sales tax. Even if AS 29.05. 110(c) authorized placing the
question of whether the borough should have the taxing power on
the ballot, that 1is not what occurred iIn this case; rather, the
Commission purported to permit the borough to enact a sales tax,
without prior enactment of an ordinance, at the i1ncorporation
election through an unauthorized plebiscite.

Secondly, the Commission held that i1t would be more
convenient to 1ignore the law than to follow 1it, and stated as
follows;

An Interested party appearing before the
Commission has objected to any simultaneous
assumption of the sales and use ta:: power.
[sic] The party argues that there must be a
strict acherence to the previsions cf AS
29.45.670 by Tfirst requiring the new as-embly
to adept a tax ordinance and then referring
it to the voters.

The Commission Tfinds that a strict adherence

to AS 29.45.670 as suggested by the iInterest-

ed party would exalt form over substance.

The cost to the Municipality of holding an
additional election and the delay occasioned

by waiting for the election to be held
warrants a procedure which consolidates the
electoral process.

R. 514. Since the Local Boundary Commission felt that acherence
to the law wculd "exalt form over substance'™, i1t purported to
usurp the power of the legislature and simply repeal the lav;. It
obviously dees net have the authority to do so. Moreover, 1In
this respect, the Commission also fTailed tc appreciate not only
the argument made by the "interested party” but the fundamental

distinction between assumption of the taxation power (which 1is
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mandatory and automatic with approval of the incorporation) and

the exercise of that power through the enactment of a sales tax.

The sales tax is null and wvoid since it was not enacted 1In

accordance with law.
f

CONCLUSION

The action of the Local Boundary Commission with
CtdpGL.fc to fhG Gascecn aoiindadry ®F & Aleutians East Borough
should be reversed.

DATED at Anchorage, Alaska, this 1i15th day of January,
1S8S.

o ?1.2:scher, frizdman,
BRi.diIAN & COOKE
eattorneys for Appellant
The Lake and Peninsula
School District

N"«ohn sT Healana
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HEMPSTEAD =« NEW YOKK 11150

Sa»ooL op Law Faculty

March 9, 1989

Ms. Kerry Hoffman

Anchorage Historic Properties, Inc.
524 West 4th Avenue

Anchorage, Alaska 99501

Re: Conserva.tlon/Pr._eservation Easement Legislation
Dear Ms. Hoffman;

As we discussed on the telephone yesterday, | have been involved
with legislation of the above nature for over 10 years and have
written substantially in the fTield (see Chapter 34A, Volume 111
of Powell on Real Property). Frequently, concern 1is expressed
with respect to the impact of such legislation on the real
property tax base. Such fears have proven to be groundless.
Perhaps the best proof 1iIs the experience of the 45 states that
have some form of conservation easement legislation. In New
York, the statute has been in effect for five years and no
problem has arisen in this respect. Many states have had
conservation easement statutes for between 10 and 20 years, and |
know of none iIn which diminution of the tax base has proven to
be a problem.

The reasons are varied why conservation easements do not present
a substantial fiscal problem for local governments. They
include:

a) As a general proposition, a limited number of property owners
are willing to make the substantial economic sacrifice which
results from restricting the use of their land or structures on
the land. Visions of property owners lining up for the privilege
of terminating or [limiting their development rights are
unrealistic.

b) To the extent that conservation easements limit the use or
development of real property, they also limit the financial
demands for services from local government. Property that is not
developed sends no children to school, creates no sewage or
garbage, and requires little police protection. Historic
structures protected by preservation easements cannot be replaced
with more 1intensive development that would make greater demands
on the community.

0)) Overall, conservation and preservation easements tend to
enhance the attractiveness of a community and the real property



within a community. They create offsetting values and economic
benefits that compensate for the loss of any real property taxes
from the specific parcels that are burdened by the restrictions.

The question of the i1mpact of conservation easements came up in
New York State prior to the passage of our conservation easement
statute (Article 49 of the New York Environmental Conservation
Law). 1 enclose a copy of a letter that 1 wrote iIn 1982 when the
legislature was considering enactment. While the letter is

addi *sed mainly toward open “.pace uses, It also applies to
easements which protect historic sturctures.

Please let me know 1f I can be of any further assistance.

WRG :mkh
Enc.



HOFSTRA UNIVERSITY
[IPMI'STEAD . NEW YORK 11»0

School op Lam/ fAtutrr

March 18, 1982

Senator John Dunne

Room 7ll o
Legislative Office Building
Albany, New York 12247

Attention; Thomas Faist, Esq.
Re: Conservation Easement Legislation S. 6753-A
Dear Mr. E. ist;

| appreciate your taking the time to discuss this matter with
me on the telephone the other day. As I indicated tolylou, | believe
that the legislation will be useful in providing an additional tool to
the private sector for the preservation of open space. Such private
sector activity complements state and local expenditures for such
purRoses and 'will be of substantial economic benefit. The advantages
of tne legislation are, | believe, easy to appreciate and I will not
dwell on'them further, Instead, | will address myself to the major
tlssute) raised in opposition, namely the fear of erosion of the local
ax base.

During my professional career in the practice of law, in

government .and as a law professor, a major aspect of my work has
een In the field of land use, real property, and real property taxation.
| am, therefore, fully aware of the ramifications of the proposed legi-
slation. Realistically, it is extremely_unllkelg that it will result in
a rush of private prooerty owners to _%IVE up their development rights.
Federal tax benefits will result only It such rights are given up In
P_erpetuny. Few property owners will be willing to make the substan-
1al long-term_economic sacrifice which would result from restricting
the use of their land. In addition, in most of the taxing jurisdictions

in the State, the major portion of the tax base is improvements rather
than land. Use of the mechanism provided for ixthe statute may re-
sult inaminor diminution of a small portion of a community's tax base.



Thomas Falst, Esqg. March 18, 1982

This minor loss should, Ir, the normal course of events, be offset

by Increased values resulting from oi)en space preservation. Also,
reduction In revenue would be offset In the long run by decreased
Pressure on community expenditures.. Open space sends few children
0 school, and reduces tic cost of police and fire protection.

A community amenity, such as open space, has rlﬁple effects

In terms of Its benefits. "It can maintain and enhance the value of
E)_ropertles a considerable distance away. Thus, over a period of
ime, property values In any area will reflect the desirability of

the area which will be based upon many factors, one of which Is open
space preservation,

It would, of course, be nonsensical to tax the non-profit organi-
zations which are receiving the restrictive covenants. They aré not
receiving anything of economic value to them. Qn the contrary, they
may be incufrin some_exgense norder to administer and maonitor
thecovenants. They will be performing a puoli': service, benefiting
the state and the communlt){_, and it would strike at the heart of the
legislative purpose to penalize them for doing so.

While It is not determinative, it is also comforting to know that
other states have adopted similar legislation. These include Color-
ado, Connecticut, Delaware, Florida, Georgia, Maryland, Massachu-
setts, New Hampshire, Nurth Carolina, Oregon, Rhode Island and Utah.
A useful list with citations Is at pages 567-577 of the Fall, 1979 issue
of the Real Property, Probate and Trust Journal, at the end of an
excellent article on”the subject.

Please feel free to call If you have any questions or if Imay be
of further assistance.

Sincerely, ,

William R. Ginsberg
Professor of Law

WRG/gms
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Table of Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Oate Statutory Citation

[10]1: R— b C 16- ' -
Iéstnnct of Colum- &)élaw 113 élglggg é oe513§38127 9153236016to 45-2605.
M. 1984 HI074  9-1-1984 (5 4G 35264 15 25267
et 198 IR0 r%e Aw\% %1 83%:(%
WSS 8 A T Gk Sl dheaen
Nevedd........ [t o ol g 1ol i %;va? Resiess Code 81 183001
Wisconsin....... 1981 C 261 4-27-1982 w2ty

+ Oat* of approval.

Historical Note

Tike Uniform Contovttioa (Uianem Act m ipproved prtftlorjr note end commenu in trt forth ut thit lupplt-
by the NtuomJ Conference of Commuuooen on Uniform  mcnt.
Sute Ltn in 1911. The complete teit of the to, the

PREFATORY NOTE

The Act enalfle* dHrabIe restrrctrons and affrrmatrve hli atron* to he aftached to reﬁal Pr [pert to
rote%t natural and hiatonc {esource Under the condi tro s spelled q t|n tthe Aﬁt the restrict ogs
igations.are 'ﬁ” une rom Certain common law impedimenta which might otherwise be raise
The Act maximizes the freed 8 thecrea ors of t etra saction. to |m oser strictions ont e use of
nd an |mRrovements inor erto protc em, and it a owsasrmrar E er Impose arf r atrve
utles ortesa{n g\})é % Instance, If the requirements of t h esatrs
restrictions or affirmative duties are Inding upon the successors and assrgnsoft e original partres

Thd Act thus malceﬁ thpos ible for Own rto transfer a restrrctrgn upon the use of Btackacre to
onservatron Inc, whic ervation ana its syccessors whe er or not

he enforcea cons C
onser atron has ac |nterest in"la J Benefrttery H 'ne restriction, whrln IS assrgnab a]lthou%
un tace to suc Inferest act an wrc has not ansen under C|rcumst nces whe e
tra |t|ona condl nvrt o estate and "touch and concern” a prg e t0 coverﬁants real are
resent. So o t e te ables the Ownerrt) Heritage Home 10 0 gate Ihrmse utyre
wnpers of Herrtag 0] marntatH cerharn as ects of the house.and to have t atron ento cea Ie
reservation. nc even though Pre erva 1on fas no mterest In E)ro erty Denefitte
I| ation. Further, Preservatr ay obligate itself fo take ce fnn aff atrve actions to pr serve
Ind SUGCesso dsosT e Act

r%o 9/ Jn eaeh case, un er ct, the restrictions and o %trons
ne tit eIfrm 0se restnr%tro ds ?ra firmative riutres [t mere Dv]v arties t? o within
a consensual arrangement freed from common law Tmpediments, | tecon Itions of the Act are

complied with.

These conditions are desjgned to assure, that proveted transactrons serve defrned rotectrv?
Bur 05eS (Sectrorb['t r)and that the protected interest 15 in a "holder” which is either v mmenta
& 3 eog f

ody or a charl anization havrng n interest in the F rt ct matter (Section UZA Th ernter st
he created In the Same manner aso ereasements |n ari ection ?1 The caso nab es

% X% tres t0 establish a r ht n}]at ird partg to enforce the ter so% e transg % (Section
the possessor of tho right is also'a governmental unit or chanty (Section 1
The mierest* protectedb éhe Artare termed easements The terminolog reflectsare(rectro
of two alternatives suggr% m existing state act* dealin |i NoNpPOSSessary .conservation an
reservatron Interests, ~ The ftral removes the common Iawdf]abr ities assoclated wit covenant rea
rw]rta eservrtuqes In sdditon to those associat 1o wit easements As statutonl %rred
ese ree common law mtrrrsés retain their separate existence as mstruments gm va or
conservatron an preservatron %n 5. The second api)roach seeké to 'rest* a novel additional Inteyest
e| ? H v] nown 10 t Tcommon law.. ts. In some 1ll-defined sense, a statutonly moditied
amalgam of the three traditional common law  interests.
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CONSERVATION EASEMENT ACT

The easemerht aIterrhatrve is favored in the Act f(?r three reasons Het Iawct{ers and courts aie
most g? ortanle wit easements and (easement octrine, lesa sp  with. restrictive covenans ang
equrtﬁ eservrtu es, and caH he expected o experience severe copfusion | the Act opts f ora R
ourth _interest,  Secon eeas ent 1S the hasic les tal mteres# t common g
restrictive, covenant an 'the e%m eservrtu e apoeare only tiecause of then- curren ut now
outdated, limitations of easement doctnne. J‘ %non osseso mterest satisf % e re lre-
mentso covenant real or equitable servifude docthne will Invaria meett e Act's [eSs dema 8
equirements as csementf Hence, the Act's casement enta hon sp tthd not prove preju icial t
ms ruments drafted as real covenants or equitable servitutles, although the converse wodld not be

true.
In, assrmrlatrP these easements to comventroRaI easements the Ackallows ?{feat atitude to the

Fartres to the farmer to arranﬂe their re atronfs |(o as they see fit The Act dtffen In this refspect
rom some eﬁ)stmg Stauhlhc ps ch.as that In effect in Massachusetts under which Interests of this

nature are supject’to pu anning agency review.

ere are both practical and philosophical reasans for not subjecting conservation easements toa
uhpc ori!erm pg em. He Q\cthp h ?atrve narrowé ge ?

Imenta whi { ot er lag,.undermine t gr%gse Or sweept%awa tic far\

ft IS IS the mtgntron to facilitate private grants that serve t erﬁ)(?s fj H
Istoric prerar ation. moreover, the retfurreme t.of public agenc Pprova adds a
er of complexity which mls éYlscoHra%e nw . actions. Organizatio saan roher Sy OWners n]ag
reluctant to become mYove In. t ﬁeaucratlc and som thmes Cpo Itica Broces whic u
genc}q parti P on ental %r g such a re urreme tint ag dissuade. a state fro

act (fbf the rﬁason that the “state does hot wrs *0 accept the dministrative and fisca
respons Ities of such a program.

ddrtron c?ntrols |rt]the Aft and in other state.and federal le |s|a(§|on affor{r]f further assurance

| teActwr serve the public Interest. To be rIranrt teveya thono teActQ/ 8t
eéressa(t)ure acilitates the enforcement oj conserﬁ lon easement servrT lic interest herr

b

EOHSGTV tIOn 11

easements real covena ts an urtfl g servttuges arc en rceabe ev(e]n thou Mgoh t
rjads of purposes have se dorn] een Express scranlrée by state ersJatrve bodies. Moreover,
Section 1(2)0 qte Act restncts e en\rtres that' may con er atbon 0 reservatron easements

to qovernmental agencies and charitable or anrzatros neithe ichis | ccept the
q Hat J%ene nvgt

an ‘ndiscriminate asrs overnmenta grams t exten ItS tO onors 0 t ese

easements provide ad Itl0n?| controls a amst potential abuses, Ee eral tax 3tatutes and ﬁ f

uons or exam{)e rigorous e the crrcumstanfes under which easement donations quali
avoran'e reatment. ontros re (ﬂ)n to rea estate assessment an taxatan of restri fte
10 ertre avelﬁ r can be, Impose state satures 0] prevente sement abuses or to mré
otentia Hs oca rop erFt?/ } evenues. resylting from ‘unduly favorable assessment an
ation of t fe properties. na eAancan ga system. gene Xreoards r[vate ordering
onstitytional or statutorr

Bro ertX relations | S as cgl Absent con?] vgr
Iréments, conveyances 0 eeo g mterest an among rivate entjties Is t
no m, rat ert an t e exce tr n, in nre tatu matrng certdin outmoded easement
|mped|ments w Ich are large yattr uta le o th absen han title recordation system in
England centuries earlier, t e ‘Act adv ancest eva Ues Imp |c|t in this norm.

The Act does not address a number of i sues which, thouPh of conceded |m§ortance are considered

i e e

eocumprance of grtam otentral common  law |mpe iments (Section 4). For exa Pe wrt
e ﬁtono { ulrement of S IZ(P h eacce tance of the holder be recorded, the

Ities r\ effects o record tron are t't0 estahesg grst&gs ystem:” an %doBtmg stafe’ may
wrsh to estanlish special indices Tor these mterests as has ne’In Massachusetts

Similarly unaddressed are the rt]rotentral impacts oLa state's marketable title laws upon the duratlog
of conservation %asements e Act provides that conservation casement aveh an unrmrte
uration unless the msterents creatm them provide otherwise (S g 8 rJ f] The .re atronshuf
etween thjs # ﬁomsron and fie liet betrtle act o[]other séatute ressing Testrictions on rea
property of unlimited duration should be considered by the adopting state.

ereatro shi betweem]the Act and local real Rropert ssessment and axaéron ractjces is not
deatwr ore e effect of an easeme tu eva uation of bur ene rea grgpert
%ax tion s stem..  The Act enabl %

Eresents Issugs which are left to the state a[r)t ?
thCthIﬂé}g ansactlons S0 as.t0 achleve tax benefits %\/ H}ﬁ“ fe ﬁvarlable under the Inte
Revenue Code, artles |ntend|mg {0 attain the must f R t Qh [r)ﬁCl |C provisions of the
INCOMe, estate an t {ax ?] ch are apﬁ ICaDIE. FTJ ﬁ ¥ eAct HEIE IMJts"nor enjarges the
POWEr 0 eminent domain; such matters at the Scope of that power and the entitlement o P operty
0
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CONSERVATION EASEMENT ACT

51 s e>& rcise ere determined not by this Act but by the ..doptiriic eu ts

General Statutory Notes

Artieae. Dm Antons u m tubttsnlul tdoptton of the
mtfor provision* ol ths Uniform Act. but cunUuii numerous
esnsiKns. umiauont *nd *WIm«m*l msusr «hnli ci/imx be
cleuly mdicnlad by statutory m ut

Indira*. Adds union is follow*

-iU §-1t-7 Tti.rto.

"For the purpua of 1C 6 11. rest property sublet to a
cnntervstwM eurmrai thsll ht lunuil and utcsl on a haau
that reflects ihe nuiM n1 "

Mlauaalse*- Addl a MCtioa at follows

"l ia-ja-11. Cayttal Iwprotsmma on ynynti sane

«bleb MEtMMU bare baas (rulnd.

"Wiin iht ticepooe of Miismippt Lsndmsits.' at de-
lined by Ibt AnuquiiMS La* of Mississippi (Section J9-7-1
rt ieq, Mnnistippt Code of 1972) ar.d of properuca rained
m tbe Nauoeal Hrjitter of Httlortc Plate*, no public mon-

ey, dented either (nun a ipstial fund nt the Oeneisl Fund,
thail he esprodml for uapital uniito** tents on any ital
property upon <hxh a (onterttlioo aaaemrat hat heen
granted unless the tontervtlmn eaaemee it perpetual a
Internments! body it ihe holder of the estemrat and Ihe
ispiial improvement! are tolely foe Ihe ute and benefit of
tuch holder ™

Nevada. The Netada act it a tuhtisnliel adoption of the
manor provisions of the Uniform Act. but containt numrruut
eantnoni. omiwu nt and additional mailer nhKh cannot be
clearlv indicatad by statutory notes

New Verb, tactions <*-0)01 lo 4S-0JI1 of the New
Vnrt Envu mmental Conservation La0 do not constitute a
subttamial adoption of the Uniform Ace although they
contain tome similar provisions and have the came general
purpose

UNITFORM CONSERVATION EASEMENT ACT

1981 ACT

An Act to he known as the Uniform Conservation Easement Act, relating to (here insert
the subject matter requirements of the variouj st ates%

Sertion

1. Definitions
2. Creation. Conveyance. Acceptance and Duration
Judicial Actions

§ 1. (Definitions]

Sseiioa

4. Validity

5. Applicability
h. Uniformity of Application and Ccnilructton.

As used in this Act, unless the context otherwise requires:

Conservation _easement"

Pgﬁert Imposing Jimitations or af Irmative o

et nlnﬁ or 1prote ting natyraJ, scenic, or open- sPace values of real pro ertz assurin |t1

or agricultural, forest recreationa

resources, marntamm? or enh ancrn% ar or wate
Itral aspects o

avallabl

architectural, archacofogical, or cu

(2) "Holder" means:

© I governmental hod em owered to h
nlt d States: or

Iaws of this State or the

eans a . non ?ssessory interest of a howe
|

Lin real

ations the purposes of which inclugde

or o en-sp ace use, prot ctrnﬁ natlra
|t reser Ing the Ristorical,
roper

old an interest in real property under the

|| ) a charltable corporatlon charitable assomatron or charltable trust, the purposes

ower of W ich include retaining or pr

|uis of real pr(fperty, assuring the availa
rotectln% natural resources, mai tarnm?
|

enhancmgi air or water gPa |t Fg)reser Ing the

forest recreational, or”op ens a USe,

cal, O cultural aspects of red 'property

ctln the natura scenrg or opens ace
t of real roiert or agricult ra

istorical, architectural, archaeofog-

3) "Third-party right of nforcement means a right provided |n a_conservation
o Tidpary i o B

em to enforce” any 0 Jts terms g

corporatitn, charitable assoelatlon or charitable trust, w |ch although eli

holder, is not a holder.

ranted to a governmental bodg charitable

ible to be a

COMMENT

%ectron 1 defines three _central elements:
W

at IS meant by a conservation easement; who 0

can be a holder: and who can 05sess a "“third-
party right oF enforcement. 8? those tmter-
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CONSERVATION EASEMENT ACT

hslil. hdpl er. af defined bé/ the Act,
eI wrt n the efl nrtron ted ease-
ments, Such eeee enu ?ﬁlé} U mterrau

in reel rogserny VEN | the easement
mou% Sﬁ one or_more of the followin pur-

rotecuan or natural or o ens ace re-
ources; otechono alr or water quality; res
ervation af the historical as 8ts of IPtrOB
other similar objectrve spe out t subs Uon

A ‘holder" overn gt unit hav-

sspec ew ec on (2X1)) or certain
ntap ror uon socia n]s

? trusts rovr ed ur oses of t

0 der include those same u oss r wh |c

econs rvatron easem nt cou en% -

ated h ﬁtpace subsecuo

word "chanta ecuon gl

senResor anis tronstP af are cha sac

to the common law deriniuon reg ard esso
st\avtus as exempt organuauons under any tax

8§82

Kecognr ?n of a "third-party nght of enfor%e-
ment" Enables the p arHes to structure into
trans ctron a vb)art%/ * not an easement
hic nonetheless has the n%h
to en orce t e terms of the easement %Segtr ns
31ax3)). But the possessor of the third par
y enforcement rrritht must he a governmental
0dy or_a chajtable corPorauon associalon,. Or
trust T us, |f Owner transfers aconserva |%n
gmen on B ackacre to Conservatron Inc..
cou rant to P %servauon Inc., a c anta
corporalon, the ng t to enforce the terms of the
%asgment ven th g Preser gtron as not tpe
er, and Preseryation wou ree of the
ommon law |mﬁed|m nta eliminated b¥ the Act
Seon 4). Under this Act, however. Owner
not grant 2 srmrlar nght to Ner%h o, a
anaeper utwe ersuc aga} rH
e valid under ot eraﬁf ﬁ law of the adopt-
Sngstate is left to the law of that state. (Secuon

Action In Adopting Jurisdiction*

ViiliSm i how Official T«C

DUt.-Ut 0l ColaaSls. Introductory material reads: "For
tb* purposes of thn set, the ttnti:"

Mala*. In subsec. (1), omtti "or prescrvmi the htslon-
cat architectural archacological. or cultural aspects™.

In subseo t2Xu) and ()). substitutes "nonprofit corpora-
tion" for “"charitable corporation, chanuble association"

Additionally, defines "real property” 10 include lurface

M laaiarppi. Section reads

"For purposes of this chapter, the followins words shall
have the meaning iscnixU herein unless the coatest other-
wise requires:

" (1) '‘Conservation easement’' shall mean s nonpossesso-
ry interest of a bolder in real property imposing limita-
tions or affirmative obligations, the purposes of which
include retaining or protecting natural, scenic historical
or open-tpaec values of real property, assuring us avail-
ability for agricultural, forest, recreational, educational or
open-space use protecting natural features and resources,
maintaining or enhancing air and water quality or pre-
serving tbs natural, historical, architectural, archaeologi-
cal or cultural aspects of real property.

~P) 'Holder' shall mean either.

“(a) A governmental body empowered by the law of
this state or the United States to hold an interest in real
property; or

"(b) A private, nonprofit, chantable or educational
corporauon. ainocisnon or trust, the purposes or pow-
ers of which include retaining or protecting lhe natural,
scenic, hiilorviai or open-space values of real property.

Library

Health and Environment *»2).5(4).
CJ5. Health and Environment ({ 91 et seq, DO. D2.

sisuring the availability of real propcny for agn-
cultural, forest. recrestionsl. educational or open-space
use. protecting natural features and resources, main-
taining or enhancing air or water quality or preserving
the natural, historical, architectural, archaeological or
cultural aspects of teal property which is the recipient
or grantee of a conservation easement.

“0) ‘Third-party nght of enforcement' shall mean a
nght granted in a conservation easement to a governmen-
tal budy or pnvate. nonprofit chantable corporation, asso-
ciauon or trust, which is not a holder but which is eligible
10 be a holder. 10 enforce any of ihe terms of the
conservation easement.

"(4) 'Person’ shall mean any natural person or legal
entity.”

Trias. In subsec. (1), substitutes "designed lo" for "ihe
purposes of which include" (wilh conforming gramm atical
varjgtions not affecting substance, e.g., "retain" for "retain-

In subsec. (2XU). substitutes "created or empowered to"
for "the purposes or powcn of which include" (with con-
forming gram m atical variations not affecting substance, e g,
"retain” for "retaining").

in subsec. ()), substitutes “that is eligible to be a holder
but is not a holder” for ", which, although eligible to be a
holder, is not a holder”

Adds subsec. (4) as follows: "
real property burdened by the conservation easement. *

Wisconsin. In subsec. (I), inserts “"preserving s bunal
sue. as defined in s. N7,70(IXb)." following “wsler quali-

ty,".

References

*Servient estate’ means the

52 "Creation Conveyance. /gcceptance and Duration) b ;
ept as otherwise provide IS Act,.a conservation easement m cregte
a“’ Qe il s At 2 ooy (Merwise Atered of

assl re

ht of enforcem

accep?aﬁcteh by the Ph rt}/] rlger and a recordation 0

?ﬁ g recor modified terminated, or o
ected in the same marier as other easements.

h) No rijjht or duty in favor of or against a holder and no right in favor of a person
hawn B ) ? r?tanses un eraconserva(IJh B f

erwise altere

lon easement before Its
the acceptance.

61



82 CONSERVATION EASEMENT ACT

(Ig cept aa provided in Sectjon (b? a conservation easement is unlimited in duration
unless the rnstrument creating It otherwise provides.

ﬁrgﬁert In existence at the time a COHSGI'V&'[I?]H easement is

(d} An interest in regl
ess the owner of the Interest is a party to the conservation

créated Is not impaired by
eascmunt or consents to”it.

COMMENT

Section 2(a) provides that, except to the extent  rights, ot duties un e easement prigr fo the
otherwrse rt r? ﬁr r conservahon %ordatron oF the Hoidersacce tancgo It

easements are rn strn UiS ab f easements The A cen les ulr)r?m dro cnmeac nse va-
reco nraedhundert ﬁ aw of tho St da hon easeme{r mited  duration subje o
ferms ot thelr rrea 10 eance recor atro acourt to modify or termin e"téetn

e a1 SR
ﬂj} S overa ng{ rn (} ection ?D \l}( rve E artr S 15
an-fce congervatr I aun 0r ? %)HSISIS jith Ip OSOj rem 60 e
asement ruoric an O g en mg Ea I'U C 10 owever, there are additio a| Sae al’
ﬁteseesxten/teHe e15ar ?In s eXel Acts fOf examae edsements WEX 9] q
i L Sl gg%;a

on a and s(fauor
8 esaes requir ments ancemrnH reease omforta ert In simi ar r rtatronsagl e
conventional ea 0 charit ?b wh ose]e urat lon

e ensap aswe 0
Servation easements ca H ef ct ave noﬂrmrt win o (4 ?
E{OVI es ot er IS€. nd uch easements alsq en W rn
atese s awgoesn ermr eas mensrn ederal tax [awr urremen mteres
|n peretury It certain ax ene Sare to e

E(r)?rgse ation eaI nnereh Wecausebfegp 8 %ﬁ etp
ectively authorizes herr assr%rnment

COﬂSEI’V&tIOﬂ and reservation adza lons
using ea?emen ams have INQICale

vioysly, an easement cannot impair prior
%? lH/Wners o? rntﬁrests in the urdgned
the easement comes Into

a con- ert exrs ng when

ernt u ents u rn ormp sea el t Se .QWners join | tee ent
rrma“ve C%a 8nsb the nolder orc eeas men B

execlte y ran ors an re or esu ectoexr ng liens, enc ces
wrt ou notrce e suc ssu sur ace
stensr res onsr ormance mr era ts re xr e ease en

mare aron ubsection unes err eIeas
aesc tnert rnor ers or nate em oteesement ectron
avrnga party en orcemen right has any

Action in Adoptrng Jurrsdrctrons

VitrtitloM froa Offlcix] Texti "(d) An interest in real property in existence at the time a

DUtrict of Columbia. Section rends: conservation easement is created is not impaired by it unless
lhe owner of the interest il a party to the conservation

easement or consents to it.

"(*X D Exceptu otherwise provided in this ict, mcomer-
vstion easement tniy be created, conveyed, recorded, as-
uped, released, modified, terminated, or otherwise altered
or tiTected in the same manner as other easements, provided
that the rccordauoo of any conservation easement as defined
in section 2, or of any assignment, release, modification,
termination, or other alteration of a conservation easement ly:
shall be exempt from the recordation tax imposed by section
30) of the District of Columbia Real Estate Deed Rec-
ordation Tax Act, approved March 2. 1962 (76 Stat. 12:
D C Code, sec <5-923). and from the transfer tax imposed
by section 40) of the District of Columbia Revenue Act of
1980, effective September 13. 1980 (D C.Uw 3-92; D.C.
Code. sec. 47-903).

"(2) The exemption provided for in subsection (2) of
this section shall not apply if the consideration for the "(6) The benefit does not touch or concern real proper-
conservation easemrnt exceeds 5100 in value. ly; or

"(e) A conservation easement is valid even under the
following circumstances:

" (1) It is not appurtenant to an interest in real proper-

"(2) It can be or has been auigned to another holder

"(3) It is not of a character that has been recognised
traditionally at common taw;

"(4) Il imposes a negative burden;

"(3) It imposes affirmative obligations upon ihe owner
of an interest in ihe burdened property or upon ihe
holder:

"(b) No right or duty in favor of Cr against a person
having a third-party right of enforcement ansea under a

"(7) There is no pnvity of estate or of contract.”

Malar. In subsec (a), adds "created by written instru-

conservation easemrnt before its acceptance by ihe holder
ment" al the end thereof

and a tecordalion of the acceptance.
"(c) Ercepx as provided tn section 4(b). a conservation Subsec. Ib) reads: "N o nght or duly m favor of nr against
easement is unlimited in duration unleu Ihe instrument a holder arises under a conservation easement unleu it is

accepted by ihe holder and no nght in favor of a person
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creating it otherwise provides
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r CONSERVATION
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Subsec. (c) rends:

"Eicepx aa provided in
easement u unlimited us d

"A. The instrument ci

"D. Change of ctrcum
longer in the public InUs
under section 478."
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M hsM M . tn subtec.
same method and manner
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tn subsec. (b), substitute
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third-party nght".

In subacc. (c), inserts

In subaec. (d), substitute
“It" following "is not tmpi
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-reaied by wnuen intlru-

July in fator ofor einnit
non eaiment unleu u u
|ht in favor of a ptrion

r CONSERVATION EASEMENT”ACT

having a 3rd-party right of enforccxrent irtiea under a
ooruervation easement unleu it ii accepted by any penon
having a 3rd-party right of enforcement.”

Subaec. (c) rendu

"Except u prowled In thia aubchapter, a comervauon

easement u unlimited in duration unleu:
“A. The inurnment creating it otherwue provide* or

“B. Change of circunulxnon renders the easement no
longer in ihe public Interest u determined in an action
under section 473."

Adds a subsection which reads: "The Instrument creating
a conservation easement must provide in what manner and
at what times representatives of the holder of a conservation
easement or of any person Laving a Jrd-party right of
enforcement shall be entitled to enter the land to uiure
compliance."

Misdalppt. tn subaec. (a), substitutes "a/fected In the
same method and manner u other easements” for "iffecled
in the same manner u other easements".

In subsec. (b). substitutes "no right of a person having a
third-party right" for "no nghtin favor a penon having a
third-party nght”.

In subaec. (c), inserts "its” following "unlimited in".

In subsec. (d), subsututes "the conservation easement” for
“it" following “is not impaired by".

§3

Tessa. Subaec. (b) reads as follows: “A right or duly ia
favor of or agxunst a holder and a right in favor of a person
having a third-party right of enforcement does not anse
under a conservation casement before its acceptance by the
holder and the recordation of the acceptance.”

In tubsec. (C), substitutes "makes some other provision"
for "otherwise provides".

In subsec. (d), substitutes "that exists in real property" for
“in real property in existence” and omits "by it" following
"im paired™”.

Adds tubscctions as follows:

"(e) A conservation easement must be created in writing,
acknowledged and recorded in ihe deed records of the
county in which the servient estate ia located, and must
include a legal description of the real property which constl-
lutes ihe . semenl estate.

“(0 fland that has been subject to a conservation ease-
ment is no longer subject to such easement, an additional
tax is imposed on lhe land equal lo the difference, if iny,
between the taxes imposed on the land for each of the five
years preceding the year in which the easement temunalet
and the taxes that would have been unposed had the land
not been subject to a conservation easement in each of those
yean, plus interest at an tnnuil nte of seven percent
calculated from the dales on which the differences would
have become due."

Wisconsin. Makes minor lingutge changes not affecting
subauncc.

Library Reference*

Health and Environment *»2J.J(4).
Cl.S. Health and Environment 8§} 91 et seq, 130. 132.

§ 3. [Judicial Actions]

(8) An action affecting a conservation easement may be brought by;

1) an owner of an interest in the real

») a holder of the easement:

3 a person having a third-party right
a person authorized by other law.

gb Thrs Act doeé not affect hhe ower of
ement in accordance with the principles

property burdened by the easement;
of enforcement; or

a ?urtto odify or terminate a conservation
of law and equity.
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§3

The. d%ctnne IS é)é)ltcabl to real covenants and
una e servitudes In all states, .
n 0 easements IS pr ematic’ |n many

nder th octnneo oy m df tepur oses
ofa charita etrust can |e out be ause
clrcumstances ave ch an tert etnnt
Into betngo or an o er reason tesettors
charitablg Intention r] effectuated

COUBtS under therr e UI'[a E%V\é?/r estg %Fa

scribe terms and conditions tha
the generaf Hantab?e oBJectlve he achieve

but Its aE[% 1Ca-

CONSERVATION EASEMENT ACT

while aItenng SpeCIfl% yr)rowst%ns of the tryst
S0, also, in cases where a charitable trustee
eases toheX|st or capnot carry out It responsi-
Ilities, the court will appoint a substitute trust-
ee upon ? (iper appltcalkon and will not allow the
trust to fai

The Act leaves intact the eX|st|n? case aRd
statyte law of ado Ptm(t] states as It refates to t
rﬂodlflcatlon and natIOI’I of easements and

the entorcement OFC aritable trusts.

Action in Adopting Jurisdictions

Vsrisdoas from O fficial Text:
Indlaaa.
thereof: “

In tubaec. (b). adds the followmi al lhe end
, or the termination ofa conservation easement by
~ireemcnt of lhe grantor and grantee."

Mala*. Section reads:

"1l. Action or intervention. An action affecting a con-
servation cavemen! may be brought or intervened in by:

“A. An owner of an interest in the real property bur-
dened by the easement:

"B. A bolder of the easement; or

“C. A person having a ird-party right of enforcement.

“2. Intervention only. An action affecting a conserva-
tion casement may be intervened in by lhe Stale or a
political tubdivuion of the Sute in which the real property
buidcncd by ihe easement is located.

"3. Power ofcourt. This tubchapter does not affect the
power of a court to enforce a conservation easement by
injunction or proceeding ut equity or to modify or terminate
a conservation easement tn accordance with principles of

law and equity. A court may deny equitable enforcement of
a conservation easement when it finds that change of cir-
cumstances hat rendered that easement no longer in the
public interest. If Ihe court so finds, the court may allow
damages as ihe only remedy tn tn acuon to enforce ihe
easement.

No comparative economic lest may be used to determine
under this subsection if a conservation easement is us the
public interest."

Mississippi. In subsec. (a), substitutes "Any action” for
"An action".

Subsec. (*X4) reads:
empowered by law."

“A person otherwise authonied and

In subsec. (b), inserts and shall not be construed to,"
folloiving "This Act does not".

Texas. In subsec. (aX4), inserts "some” folloiving "au-
thorized by".

Wisconsin. Makes minor language changes not affecting
substance.

Library Reference!

Health and Environment «"21J.J(4).

CJ.S. Health and Environment

§4, [Validity]

91 ct seq., 130, 132.

A conservation easement is valid even though:
(1) it is not appurtenant to an interest in real property;

)
) it can be or has been assigned to another holder,

(2

(3) it is not a of a character that has been recognized traditionally at common law;

(4) it imposes a negative burden;

853 it |m 0SeS afflrmattve.obllgatlons upon the owner of an interest in the burdened
pr ertyo upon the holder;

(6) the benefit does not touch or concern real property; or

(7) there is no privity of estate or of contract,
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Action in Adopting Jurisdictions

Virl tloai from OfllcUIl Text

District of Columbia. Omits this section.

Milne. In subsec. (I), inserts "or does not run with”
following "to”.

Adds i subsec. (S) which reads: “It does not run lo the
successor tnd usigns of |.: holder."

Mississippi. Introductory mitcrisl reads: "A conso.s-
lion easement shall be vslid deipite the following".

In subsec. (2), substitutes “It easy be" for "It can be".

Tnu. In subsec. (J). subsntutes "on" for "upon” in
both instances.

Wisconsin. M iles minor Isngusge changes not t/fecting
substance.

Library References

Health and Environment «=»23.3(4).
CJ.S. Health and Environment §j 91 et seq., 130, 1)2.

§ b, [Applicability]
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64.04.130 Intercuts in land for purposes of conserva-
tion, protection, preservation, etc.—— Ownership by cer-
tain entities—— Conveyances. A development right,
easement, covenant, restriction, or other right, or any
interest less than the fee simple, to protect, preserve,
m aitain, improve, restore, limit the future use of, or
conserve for open space purposes, any land or improve-
ment on the land, whether the right or interest be ap-
purtenant or in gross, may be held or acquired by any
state agency, federal agency, county, city, town, or met-
ropolitan municipal corporation, nonprofit historic pres-
ervation corporation, or nonprofit nature conservancy
corporation. Any such right or interest shall constitute
and be classified as real property. All :nstrumcnts for
the conveyance thereof shall be substantially in the form
required by law for the conveyance of any land or other
real property.

As used in this section, "nonprofit nature conservancy
corporation” means an organization which qualifies as
being tax exempt under 26 U.S.C. section 501(c)(3) (of
the United States Internal Revenue Code of 1954, as
amended) as it existed on June 25, 1976, and which has
as one of its principal purposes the conducting or facili-
tating of scientific research; the conserving of natural
resources, including but not limited to biological re-
sources, for the general public; or the conserving of nat-
ural areas including but not limited to wildlife or plant|
habitat.

As used in this section, "nonprofit historic prescrvav
tion corporation’ means an organization vhich qualifies
as being tax exempt under 26 U.S.C. section 501(c)(3)
of the United States Internal Revenue Code of 1954, as
amended, and which has as one of its principal purposes
the conducting or facilitating of historic preservation ac-
tivities within the state, including conservation or pres-
ervation of historic sites, districts, buildings, and
artifacts. [1987 ¢ 341 § 1; 1979 ex.s. c 21 § 1]
Acquisition of open space, land, or rights to future development by

certain entities: RCW 84.34.200 through 84.34.250.

Property tax exemption for conservation futures on agricultural land:
RCW 84.36.500.
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MEMORANDUM 07 April 1989

TO:

FROM:

I respectfully request that you schedule a hearing in
your commitcee as soon as is practicable on Senate Bill 123
"An Act adopting the Uniform Conservation Easement Act; and
providing for an effective date"

A conservation easement is a voluntary legal agreement
made by a private property owner. The agreement limits, for
the benefit of the public, the type or amount of use of a
property. It is a restriction on the use of real estate.

This act i1s necessary because common law does not allow
such a restriction on the use of land to be a perpetual
restriction unless the recipient of the easement owns an
adjoining piece of land.

This act, adopted by 46 states, i1s a Uniform act. Two
changes to the Uniform Act were made iIn the Senate Judiciary
Committee.

The first change to the original bill was the addition of
(e) to Sec. 34.17.010 stating that neither the state nor a
municipality may establish a conservation easement by eminent
domain.

The second change was the addition of a provision to
Title 29 which requires land upon which there 1is a
conservation easement to be assessed by a municipality both as
though there were no easement and as though there were. In
addition, the owner of property on which there is a



conservation easement iIs subject to pay any tax liabilxty that
was abated because of the easement if the property should be
used contrary to the easement.

The Act itself does not impose restrictions or
affirmative duties; 1t allows the private parties to enter
into consensual arrangements with a charitable organization or
a governmental body to protect land and buildings without the
encumbrance of certain potential common law Impediments.

I will appreciate your hearing this bill soon. Please
call me or Melissa Fouse of my staff if you have any
questions.
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