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The Supreme Court went on to state that it must be assumed that 
the Constitutional Convention delegates were aware of obstacles 
faced by Alaska cities in attempting to annex territory. The 
Court referred specifically to a related Territorial District 
Court case heard just prior to the convening of the 
Constitutional Convention. In the referenced case the judge 
remarked:

Every impediment and . dilatory tactic has been 
employed by the opponents of annexation, except 
the homesteaders, to obstruct and harass the city 
in every move in connection with its efforts to 
extend its boundaries in the traditional man ier to 
include the adjacent areas. Such opposition does 
not appear to be in the public interest or in good 
faith.

The Supreme Court went on to conclude that the Constitutional 
Convention delegates were sensitive to the inadequacies 
inherent in a system where needed municipal expansion could oe 
frustrated if the electors in a single urban area outside of 
municipal boundaries did not agree to annexation.

The procedure proposed by House Joint Resolution No. 26 would 
be subject to the very problems the constitutional founders 
attempted to avoid in craating the existing legal structure. 
While there is opportunity for public input, the final decision 
appropriately lies with tne legislature. Currently, residents 
of an area proposed for annexation are permitted to express 
their position on proposed boundary changes by testifying at 
hearings conducted by the Commission. Further, decisions of 
the Local Boundary Commission concerning boundary changes 
initiated under Article X, Section 12 of the Constitution are 
subject to legislative veto. Since its inception, the Local 
Boundary Commission has submitted more than 90 recommendations 
for municipal boundary changes to the legislature. The 
department is aware of only eight instances where Commission 
recommendations were rejected by the legislature. In some of 
these eight cases, the legislature later approved an identical 
or substantially similar recommended annexation.

By requiring local approval in the local boundary determination 
process as provided by this amendment, the process would revert 
to one dominated by local politics which does not give a proper 
role to statewide concerns.
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The department additionally has a number of technical 
with the wording of the proposed amendment. These 
fo1 lows:

concerns
are as

amendment would apply "if
a relatively integrated

While it is 
is that this 
reads "if the 
socioeconomic 
the language

A. The provisions of the proposed 
the land is not within 
socioeconomic unit of the municipality." 
believed that the intent of the sponsor
language should be interpreted as though it 
land is not within a relatively integrated 
unit of which the municipality is a part",
used raises a possibility of misinterpretation. Because 
the existing language refers to the unit "of the
municipality," there may be a danger of interpreting this 
to mean the unit must be within he municipality. since 
any area proposed for annexation must be outside the
municipality, under this interpretation, the resident 
approval requirement would be applied t- every annexation 
to be submitted to the legislature.

B. Typically, the will of the people 
such as these is represented by the 
amendment would require "approval 
residents of the area to be annexed

in important measures 
voters. The proposed 

of a majority of the 
* While it is believed

that the intent of the sponsor is that an election be the 
mechanism used, it may be possible to interpret this 
language to require a broader mechanism of determination of 
resident, rather than voter, approval.

"land" is
is assumed

The term 
Whi1e it 
areas of water (submerged 
require some clarification.

twice in 
the ter-ip 
land£);

the proposed amendment, 
is intended to apply to 

bidelands, this mav

David 1C Commissioner



M E M O R A N D U M February 21, 1989

SUBJECT:
HJR 26
Powers of the Local Boundary Commission;

TO: Representative Eileen P. MacLean
Chair, House Community and Regional Affairs
Committee

FROM: Rdchard A. Bradley 
Legislative Counsel

Louanne Christian has asked that I comment on certain tech­
nical matters relating to HJR 26. These are matters con­
tained within Commissioner Hoffman's comments on the resolu­
tion.
I agree that the resolution would be improved by the addi­
tion of each of the suggestions made by Commissioner 
Hoffman.
I suggest that the material added to Section 12 of ct. X 
read as follows:

The commission may recommend the annexation of an area 
to a municipality only with the approval of a majority 
of the votes cast at an election called in the area to 
be annexed if the area is not within a relatively inte­
grated socioeconomic unit of which the municipality is 
a part.

If I may be of further assistance, pleaie advise.
RAB:mi
wkmi3/085



D R A F T  $ t i f j

i m p o r t a n t  n o t i c k  
PILING FOR DISSOLUTION OF THE CITY OF 

AKIACIIA K

Wer* i»l ;lic tuiiiiiimiiiy wl Aktadtak t located approximately JiJ miles northeast of Bethel! 
lias e petitioned the State of Alaska to dissolve their citv government. A copv of the petirion 
i:d suppt'T'mtj materials is available for review at the Akiacliak Native Community Office 

.0 Akiacn.uc ami at the Department of Community and Regional Affairs (DCRA) in Bethel 
in .1 Anchoi.ijju
BOUNDARIES. Hie boundaries of the city proposed tor dissolution encompass approxi­
m ate ly  12 square miles :n and around the commtmiiv of Akiachak
M K11 1 EN l.'OMMLN I I'hRIOL) Individuals may file hnet's or w ritten  comments in 
support ot or opposition to this petition. To ensure consideration, such materials must hr 
submitted in accordance with the schedule set bv the Chairman of the Local Boundary 
Commission (LBC' as outlined below.
SCHEDULE. The Chairmanot the LHC will formally set the schedule for action by the LBC 
concerning this matter on February 27. I9S9. The following is the tm a tiw  schedule of the 
proceedings.

03/13/89 - Deadline for filing bnets and/or written comments in support of or 
opposition to the proposed dissolution.

03/27/89 - Deadline for submission ot answering briefs by petitioners' repre­
sentative.

O-l/24/My - DCRA releases (for public review) drat: report ar.d recommenda­
tion to die LBC concerning the proposed dissolution.

05/22/89 • Deadline for receipt of comments on drat: report ar.d recommen­
dation from DCRA.

06/115/89 - DCRA releases final report and recommendation.
06/26/89 - LBC conducts hearing in Akiachak.
11/07/89 - State conducts election on dissolution (assuming LBC approves 

petition • actual electron date will beset by Director of Division of 
lilewlums).

SPECIAL NOTILETO CREDITORS AND OTHERS WITH A FINANCIAL INTER­
EST. Any party to whom a debt is owed by the City of Akiachak or who holds assets of the 
Citv of Akiachak is asked to notify (INSERT NAME. ADDRESS AND TELEPHONE 
NUMBER OF AUDITOR).
FURTHER INFORMATION. Questions ar.d requests tor a copy < t the petition for 
dissolution. DCKA’s reports, hriefs. correspondence and/or other materials concerning this 
mattershould be directed to Dan Bockhorst. Department of Community *.nd Regional Affairs. 
9J-» East 36th Avenue, Suite -J05. Anchorage. AK 99508 (telephone: 561-8586).
STA NDA RD S ESTA BLISH ED BY TH E LO CAL B O U N D A R Y  C O M ­
M ISSIO N  CO N CER NIN G  TH E ETH IC A L CO NDUCT O F C O M M IS­
SIO N  M EM BERS PRO H IBIT IND IVIDU AL M EM BER S O F THE  
C O M M ISSIO N  FRO M  DISC USSING  ANY A SPEC T OF T H IS MAT­
TER. O TH ER TH AN PRO CEDURES TO BE USED.

v



IN THE HOUSE BY SHULTZ
HOUSE JOINT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the Constitu­
tion of the State of Alaska relating to 
powers of the local boundary commission. 

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article X, sec. 12, Constitution of the State of Alaska, 

is amended to read:
SECTION 12. BOUNDARIES. A local boundary commission [OR BOARD] 

shall be established by law in the executive branch of the State 
government. The commission [OR BOARD] may consider any proposed local 
government boundary change. The commission may recommend the annexa­
tion of land to a municipality only with the approval of a ma.jorityjof 
the residents of the area to be annexed if the land is not within a 
relatively integrated socioeconomic unit of the municipality. The 
commission [IT] may present proposed changes to the legislature during 
the first ten days of any regular session. The change shall become 
effective forty-five days after presentation or at the end of the 
session, whichever is earlier, unless disapproved by a resolution 
concurred in by a majority of the members of each house. The commis­
sion [OR BOARD], subject to law, may establish procedures whereby 
boundaries may be adjusted by local action.

* Sec. 2. The amendment proposed by this resolution shall be placed 
jefore the voters of the state at the next general election in conformity 
dth art. XIII, sec. 1, Constitution of the State of Alaska, and the elec- 
ion laws of the state. - ~

-1-



Original sponsors: Shultz c..id Foster

BY THE COMMUNITY AND 
IN THE HOUSE REGIONAL AFFAIRS COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 26 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu­
tion of the State of Alaska relating to 
the local boundary commission.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article X, sec. 12, Constitution of the State of Alaska, 

is amended to read:
SECTION 12. BOUNDARIES. A local boundary commission (OR BOARD] 

shall be established by law in the executive branch of the State 
government. The commission [OR BOARD] may consider any proposed local 
government boundary change. The legislature mav establish standards 
to guide the commission in its review of a local government boundary 

change. The commission [IT] may present proposed changes to the

legislature during the first ten days of any regular session. The 
change shall become effective sixty [FORTY-FIVE] days after presenta­

tion or at the end of the session, whichever is earlier, unless dis­
approved bv a resolution concurred in by a majority of the members of 

each house. The commission (OR BOARD], subject to law, may establish 

procedures whereby boundaries may be adjusted by local action.

* Sec. 2. The amenament proposed by this resolution shall be placed 

before the voters of the state at the next general election in conformity 

with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec­

tion law’s of the state.

CSHJR 26(C&RA)





STEVf COW  PER, GOVERNOR

I H i i n r .  O F  C O M M I J I V T T V  A  B IK < > iIO I\ A L  A F F A I I I S  U

OFFICE OF THE COMMISSIONER

March 30, 1989

POSITION PAPER

RE: Rouse Joint Resolution 38

SPONSOR: Representative Hoffinan

Program Effects of Resolution

There would be no major effects on the Department of Community 
and Regional Affairs from this Resolution.

Comments

The Department strongly supports this Resolution. The federal 
funding sought by this resolution are important to residents 
throughout rural Alaska.

The level of funding requested by the Resolution is a 1988 
maintenance level allocation of federal funding by the U.S. 
Department of Housing and Urban Development to the regional 
housing authorities for construction of decent, safe and 
sanitary housing for Alaska's rural residents.

The effects of not having federal HUD funding for housing 
construction by the regional housing authorities would be 
devastating. There is no other program available for 
low-income housing to rural residents such as provided by the 
HUD funding to regional housing authorities. The number of 
people living in substandard housing throughout rural Alaska 
would increase through deterioration of existing housing and 
population increase.

A 1988 rural housing study completed by the Department of 
Community and Regional Affairs documented a current need for 
6,740 units of new housing for rural Alaska. The U.S. 
Department of HUD will use the results of this survey in 
determining the funding allocations to Alaska. The State of 
Alaska has continued its commitment to reduce the number of 
families living in substandard, overcrowded, unsanitary housing 
by providing funding for water and sewer, roads, and electrical 
distribution facilities to the majority of houses constructed 
by HUD funding even during times of reduced state revenues.

p  o  o o x  n
JUNEAU. A LA SK A  0061 1-2100  
PHONE (0 0 /)  460  4700

040  £. 36 TH AVENUE. SUITE 400  
ANCH O RAG E, ALA SK A  9050B-4302
PHONE: (007) 5 6 3 1 0 7 3

2 I P I L H
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Position Paper - HJR 38 
March 30, 1989 
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The Department of Community and Regional Affairs has been very 
active in rural housing issues and will continue cooperative 
efforts with federal agencies in encouraging legislation to 
improve the



.dSOCIATION OF ALASKA HOUSING AUTHORITIES

RE; J o i n t  R e s o lu t i o n  038 T e s t im o n y

A p r i l  4 ,  1989
H ouse DCRA C om m ittee

The J o i n t  R e s o lu t io n  b e f o r e  y o u r  c o m m itte e  i s  v e r y  im p o r ta n t  t o  t h e  
Low In com e n e e d s  o f  th e  STATE OF ALASKA.

P r e s e n t l y  i n  t h e  F e d e r a l  b u d g e t  n o  fu n d in g  i s  p r o v id e d  f o r  th e  I n d ia n  
H o u sin g  p rog ram . T h is  p rogram  i a  m oat p r e v a le n t  i n  R u r a l A la s k a  und i n  
n o rm a l f u n d in g  c y c l e s  b r in g s  some 25 to  50  m i l l i o n  d o l l a r s  i n t o  t h e  S t a t e  
in  t h e  form  o f  m oneys f o r  New C o n s t r u c t io n  and R e h a b i l i t a t i o n  f u n d s .

The im p o r ta n c e  o f  t h e  S t a t e  o f  A la s k a  s e n d in g  su c h  a m e ssa g e  a s  
c o n t a in e d  i n  th e  r e s o l u t i o n  t o  W a sh in g to n  D .C . on  t h i s  i s s u e  c a n n o t  b e  
o v e r  e m p h a s iz e d .

The S t a t e  o f  A la s k a  h a s  p a r t i c i p a t e d  i n  L e v e r a g in g  t h e s e  f e d e r a l  fu n d s  
i n  p a s t  and t h i s  p h i lo s o p h y  i s  v e r y  c o n s i s t e n t  w i t h  t h e  p r e s e n t  
a d m i n i s t r a t i o n s  p h i lo s o p h y .

The S t a t e  a l s o  h a s  i n i t i a t e d  and c r e a t e d  t h e  R u r a l n e e d s  a s s e s s m e n t  
s t u d y  sh o w in g  a n eed  f o r  o v e r  6 ,7 0 0  u n i t s  i n  t h e  R em ote R u r a l a r e u a  o f  
o u r  S t a t e .  The s tu d y  w as c r e a t e d  a t  t h e  S t a t e s  own e x p e n s e  t o  en h a n ce  
t h e s e  f e d e r a l  e f f o r t s .  We b e l i e v e  i t ' s  a p p r o p r ia t e  and n e c e s s a r y  g iv e n  
t h i s  p a s t  S t a t e  in v o lv e m e n t  t h a t  t h e  1989  L e g i s l a t u r e  f o l l o w  w i t h  t h e  
r e m in d e r  o f  i t s  com m itm ent and in fo r m  th e  F e d e r a l  G overnm ent o f  i t s  
c o n t in u e d  c o n c e r n  r e g a r d in g  t h i s  p rog ram .

M ike S h u le r  
P r e s id e n t

M S :b ln



Agency Affected * Community s  Regional Af fairs 
B R U : ________________________________________
Components

EXPENDITURES/REVENUES: (Thousands of Dollars)

CAPITAL

REVENUE

FUNDING: (Thousarids of Dollars)
GENERAL FUND - 0 - - 0 - - 0 - - 0 - - o - - 0 -
FEDERAL FUNDS
OTHER
TOTAL - u - - 0 - - 0 - - 0 - - u - - 0 -
PO SIT IO N S:
FULL-TIME
PART-TIME
TEMPORARY

Revision Date:_____ ____________________________
Ti l e : "Relating to housing programs of
US Dept HUD"________________________
Sponsor: Reo Hoffman_______ _________
Requestor: _____________________________________

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

*

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

STATE OF ALASKA BILL VERSION: HJR 3 8
1989 LEGISLATIVE SESSION PUBLISH DATE: _____________

FISCAL NOTEREQ U EST:_______________________________________________________________________________

ANALYSIS : (Attach a separate page if necessary)

j/m Plasman, Deputy DirecPrepared by: g a s m a n , uepucy Director  Phnn„ . 4 6 5 -4 7 5 0
Division : M u n ic ip a l s  R /d io n a l  A s s i s t a j j g e _________________ D a ^ ; ~ 2 ~ 7 ~ o  /

Approved by Commissioner: / 7 .    Date: ^ ~ 2  7 ~ 2
Agency: Community & Regional T̂ a ffirs

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget ^

Impacted Agency(ies) page--------  of
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HOUSE COMMITTEE REPORT
(5)
Date Referred: February 12, 1990 FURTHER REFERRALS:
Date of Committee Action: 2̂-/2/) 1 ^ 0

The COMMUNITY & REGIONAL AFFAIRS Committee considered: 
HOUSE JOINT RES. NO. 80 HUD FUNDS FOR RURAL HOUSING

HJR, 80

Urging revision of housing requirements of the United States Department 
of Housing and Urban Development to ensure construction of energy 
efficient homes in rural Alaska.

RECOMMENDATIONS:
[ be replaced with __________

have attached amendment(s) 
do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the

the same title 
a new title

Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[ ] fiscal impact____________
[ ] zero fiscal note
[ ] zero with analysis_______

letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s) ____
[ ] zero fiscal note(s)
[ ] zero fn/analysis

(Date/Dept)

SIGNING DO PASS:

Chairman's Signature

SIGNING:
(Check approp. column)



STATE OF ALASKA 1990 LEGISLATIVE SESSION
BILL Vm<S10N: ;iJR a0  

PUBLISH DATE: __________

RE Q U EST: FISCAL NOTE
Revision D ate:_________________________________________Aecnev Affected- Community & Regional Affair
Title: Urging revision of housing require- . ’
ments of US HUD “
Sponsor: Reps MacLean, Ulmer etc
Requestor: ________________________________ Components

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SIRVICES 
TRAVEL , 
OON.RACTUAL 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- . -n-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERALFUND - 0 - - 0 - - 0 - - 0 - - o - - 0 -

FEDERAL FUNDS

OTHER

TOTAL - Q r . .  - 0 - . . . .  - 0 - . . .  7  f t . - . . , -: .'t

PO SIT IO N S:
FULL-TIME
PART-TIME
TEMPORARY

-0- -0- -0- -0- -0- -0-

ANALYSIS : (Attach a separate page if necessary)
There is no fiscal effect for FY 90.

Prepared by: v
Division: M u n ic ip a l  & Rgfaixfoal A s s i g n e e

f&pproved by Commissioner:
Agency: COirmunitv & R e g io n a l  A f f a i r s _______
Distribution (by preparer) :  

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agcncy(ies)

P hone: 4 6 5 -4 7 5 0
D ate: _______________

Date

page, of
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STATE OF ALASKA 1990 LEGISLATIVE SESSION
BILL VERSION: lttTR H0 

PUBLISH DATE: _________

REQ U EST: FISCAL NOTE
Revision D ate:__________________________________ A»i*nrv AffW-i«l • Community & Regional Affairs
TilJe; Urging revision of housing require- .
monts of US HUD
Sponsor: Reps MacLean, Ulmer etc
Requestor:________________________________ Components:.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES 
TRAVEL , 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LAND It. STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - n - - n - - 0 - - n -

CAPITAL

REVENUE

FUNDING: Hhousands of Dollars)
C.ENERALFUND 

FEDERAL FUNDS 

OTHER 

TOTAL

- 0- - 0- - 0- - 0- - 0- - 0-

- 0- - n - . =2= . .  .  =Q - . - n -

. 'riTIONS:
FULL-TIME -0- -0- -0- - 0 - - 0 - - 0 -
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary) 
T h ere i s  no f i s c a l  e f f e c t  f o r FY 90.

Prepared b y : 
D ivision: Mi

Approved by Commissioner:
^  Agency: Comnunitv & P^i.onal Affairs

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agcncy(ics)

Phone: 4 6 5 -4 7 3 0
Date: -

Date

page _  o f —



1988 Rural Housing Needs 
Assessment Study

DOYON Kcfiun - Photo >y Rob Stapleton. Jr.

Stale of Alaska 
Steve Cowper. Governor

Department of Community
and Regional Affairs
David G. Huffman. Commmioner

Submitted in fulfillment under contract 88-0137 to the 
Alaska Department o f Community and Regional Affairs

by
Rural Alaska Community Action Program (RurAL CAP) 

ASK* Marketing Information Search 
Alaska Public Interest Research Croup (AKPIRG)

March 1988
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HOUSING PHYSICAL CONDITION BASED ON INSULATION

In Che f o l l o w i n g  t a b l e ,  p e r c e n t a g e s  o f  h o u s e s  w i th  a t t i c s  and w a l l s  o f  
d i f f e r e n t  R - v a lu e s  a r e  l i s t e d  by r e g i o n ,  R - v a lu e s  r e f e r  t o  t h e  l e v e l  o f  
I n s u l a t i o n .  One in c h  o f  b a t t  i n s u l a t i o n  I s  a p p r o x im a t e ly  e q u a l t o  R -3 . For  
e x a m p le , R -38  i s  e q u i v a l e n t  CO 12 in c h e s  o f  b a t t ,  an d  R -19  i s  e q u iv a l e n t  C o  6  
L nches o f  b a t t i n g .

I n s u l a t i o n  L e v e ls  in  P e r c e n t a g e s :

.................................A t t i c ......................................................- a l l s -------  C a n 't  M aine
--------------------------------El<H ll R^R19— R.<&22 R<RJQ R<R38 R < R ll R<K19 70 d e c  F

A htna 1SX 51X 78% 80% 96X 22X 69X 56X
A le u t 23% 36% SOX 65% 76 X 23X 45X 167.
A r c t i c  S lo p e OX 6X 19X 36X 56X IX 18X 37*
B e r in g  S t s u x 29X 89X 94X 97X U X 41X 67X
B r i s t o l  Bay 14X 39X 76X 78% 90X 19X 52X 22X
C a l i s t a 3% 34X 68 X 77X 77X U X 78X 41X
C hugach 16X 26X 47  X 56X 71X 20X 52X 15X
Cook I n l e t IX 22X 52X 71X 77X 10X 62X 12X
Doyon UX L8X 47X 74X 79X U X 65X 40X
K o r ia g 2X 11X 17X 18X 20X 3X 63X 27X
NANA 25% 25X SOX 50X 50X IX 26X 72X
S e a la s k a 12X 55X 93X 95X 97X 15X 81X 41X
TOTAL 9X 29X 58X 69X 76X 12X 57X 36X

A c c o r d in g  t o  t h e  1986 E n erg y  C o n s e r v a t io n  S ta n d a r d  For N>v R e s i d e n v ^ ’
B u i ld in g s  p u b l is h e d  b y  t h e  S t a t e  DCRA O f f i c e  o f  E n erg y  P ro g ra m s, t h e  minimum
p r e s c r ib e d  i n s u l a t i o n  r e q u ir e m e n t  f o r  c e i l i n g s  i s  R -3 8 . e x c e p c  i n  A r c t i c  S lo p e  
w h ere th e  c e i l i n g  r e q u ir e m e n t  i s  R - 5 2 . The minimum p r e s c r ib e d  i n s u l a t i o n  
r e q u ir e m e n ts  f o r  w a l l s  a r e  R -21  in  S e a l a s k a ;  R -18  in  A l e u t ,  C h u g a c h ,’ C ook  
I n l e t ,  and  K o n ia g ; R -2 5  in  A h tn a . B r i s t o l  B a y . C a l i s t a ,  and D oyon; R -3 0  in  
B e r in g  S t r a i t s  an d  NANA; and R -3 5  in  A r c t i c  S l o p e .

•

H o u ses  w i t h  a t t i c  R - v a lu e s  l e s s  th a n  R -3 8  r a n g e  from  71X t o  9 7 X i n  n in e  o f  
t h e  r e g i o n s ,  and m ore ch an  h a l f  o f  t h e  h o u s e s  in  tw o more r e g i o n s .  H o u se s
w i t h  v a i l  R - v a lu e s  l e s s  ch an  R -1 9  r a n g e  from  41X t o  81% in  a l l  b u t  tw o r e g i o n .



Anchorage Daily—Nows 
Thursday, Septem ber 14, 1989

Report says federal housing 
for Alaska Natives is a mess
By GEORGE FROST
Daily News reporter

A fed era l h o u sin g  pro­
gram for A lask a  N atives is 
r id d led  w ith  w a s te , and  
m any o f  the hom es built 
since 1975 are unsafe, sub­
standard and ill-su ited  to  
harsh arctic con d ition s, ac­
cording to  a stu d y  released  
T uesday by a federal hous­in g  inspector.

T he p ro g ra m , a d m in is ­
tered b y  the D epartm ent o f  
H ousing and Urban D evel­
opm ent, is  so  poorly  run 
that it  m ust b e  considered a 
failure, sa id  Rich N ygaard, 
reg ion a l in sp ec to r  g en era l 
for  the D epartm ent o f H ous­
in g  and Urban D evelopm ent." D esp ite  m ore  th a n  14 
years experience, H U D  has

not provided A lask a  N atives  
w ith  decent, safe  or afford­
a b le  h ou sin g . D esig n  and  
c o n str u c tio n  d e fe c t s , d e­
ferred m aintenance and poor  
h o u sek eep in g  co n tin u e s  to  
create sa fety  and h ealth  haz­
ards for A lask a  fam ilies,"  he sa id .

L ocal H U D  o ffic ia ls  d is­
a g reed  s tr e n u o u s ly  w ith  
m an y of th e  au d it findings.

"We feel the audit report 
Is c o m p le te ly  f la w e d  and  
does not cover w hat they  
said  they w ere covering,"  
said A rlene P atten , acting  
H U D  m anager o f  the A n ­
chorage office. “ It is based  
on a  false prem ise and a 
m isunderstanding o f the pro­gram ."

P atten  said  the audit fo­

cused on  projects b u ilt in the  
late 1970s and early  1980s 
startup p h ase o f the pro­
gram and "does not show  
th e  s u b s ta n t ia l  im p r o v e ­
m ents."

"Since then, m ost o f  these  
things have been corrected  
and the hom es are no longer  substandard," she said .

VI th in k  th e  program is  
trying to  m eet the need o f  
the regional Bush people o f  
A lask a, and w ith out that 
program  there w ould be no  
housing out there for them ."

More than 5300 m illion  
has been spent to bu ild  3,290 
single-fam ily  hom es under 
th e  A la sk a  M u tu al H elp  
H ome O wn'-'ship Program .

Please see Back Page, HOMES



Continued from Pago A-1
The A laska program , part of 
a n ation w id e Indian housing  
sy stem , g iv e s  low -tn com c  
N ative fam ilies  an opportu­
n ity  to purchase their  own  
hom es. T h ey pay w hatever  
they can afford , and H U D  
m akes th e rem ainder o f the 
loan paym ents.

Of a ll the hom es built 
since 1975, m ore than s ix  of 
every 10 h av e  been e ith er  
t^e subject o f  a la w su it be- 

'Cause o f p oor construction or 
have required extra H UD  
fu n d in g  to  co rrect th o se  
problem s, according to  the  
detailed , 141-page report.

An in sp ection  of 207 o f  
the 714 n ew er  hom es built 
since 1984 sh ow ed  th a t a l­
m ost a ll had serious prob­
lem s. A ll 207 had d efective  
fo u n d a tio n s . M any o f  th e  
h om es r e s t  o n  p r im it iv e  
pads th a t are unsuited  for 
th e fragile  tundra, subject to  
s u m m e r tim e  f lo o d s  an d  
fierce w in ter  storm s.

F ifty -sev en  had broken or  
d efic ien t fu rn a ces, s to v e s  
a n d  o t h e r  m e c h a n ic a l  
system s.

“ In som e projects, hom e  
and basic san itary  m ain te­
nance w a s  q u ite  lim ited  and 
o th ers  n o n e x is t e n t ,”  th e  stu d y said .

A  series o f  inspections in  
v illa ges throughout the B ush  
turned up num erous sa fe ty  
hazards; broken  sta irs and 
p orch es, to tte r in g  fo u n d a ­
tions, and electrical hazards 
from  im p ro p er ly  in s ta lle d  
lighting fix tu res, the audit said.

Som e fa m ilie s  use Cole­
man cam ping stoves to cook  
th e ir  m e a ls  b ecau se  th e ir  
regular s to v es  are broken or 
they can't afford propane  
c y lin d ers  th a t fuel them . 
Others b u m  creosote-soaked  
driftw ood for heating, an­
other p o ten tia l hazard.

N ine o f  50 hom eow ners in 
on e v i l la g e  rep orted  that 
cracks in  the flooring of 
their hom es allow ed  w inds  
to "enter w ith  such torce 
that it ra ises the vinyl floor­

ing o ff  the floor, creatin g  an 
effect lik e  w a lk in g  on p il­
lo w s.”

And In w in tertim e, in teri­
or w a lls  are sh eath ed  in  up 
to 4 inches o f ice, the audit found.

H U D  contracts w ith  13 
d if fe r e n t  In d ia n  H o u sin g  
A u th orities, m ost o f  them  
su b div ision s o f lo ca l govern­
m ent or N ative  corporations  
and agencies, to m u  the pro­
gram.

. W illia m  N ish a m u ra , re­
gional H U D  adm in istrator  
for A lask a , d isagreed  th a t a 
m ajority o f hom os are sub­
standard. The au d it ignored  
the com plerdties o f  b u ild in g  
in  th e A rctic, he sa id . B u ild ­
ing standards and m ateria ls  
are not y e t perfected  for  
A laska.

N isham ura la id  b lam e for 
m any o f th e  problem s a t the  
door o f the N a tiv e  housing  
agencies. B u ild in g  s ite s  are 
chosen b y  the N a tiv e  agen­
cies, w hich also p rov id e  the  
s o ils  en g in eers, a rch itec ts , 
planners and b u ild ers, he  
said.A  m ajority o f  problem s  
c ite d  in  th e  rep o r t  are  
caused b y  poor m aintenance, 
not poor design o r  construc­
tion . A nd it  is th e  responsi­
b i l i t y  o f  N a t iv e  h o u s in g  
agencies to  train hom ebuy- 
ers h ow  to  m aintain  their  
furnaces, stoves an d  founda­
tions, not H U D ’s, h e said .

John Guinn, ex ecu tiv e  d i­
rec to r  o f  a B e th e l-b a s e d  
housing agency run b y  the 
A ssociation  o f V illage  Coun­
cil Presidents, agreed  with  
m any criticism s in  the audit 
but said  the program  was 
not a  failure.

“I d isa g r .e  th a t i t ’s not 
w orking. It’s been very  ef­
fective in provid ing housing  
for the needy. T he program  
ju s t  n eed s so m e b o d y  at 
HUD w ho is w illin g  to stand  
up for  w hat w e n eed .”

G uinn sa id  th e  housing  
program operated at a furi­
ous pace in  the early  1980s, 
and m istak es w ere  made.

"A lot o f it w as finding a 
con factor w ho k n ew  how  to

b uild  In rural A lask a ,” he 
sa id . "And a lo t o f (housing) 
directors didn't have con- < 
s tr u c tlo n  e x p e r ie n c e . We I 
w er e  p la y in g  ca tch u p . I 
th ink  our housing authori­
t ie s  bu ilt over  400 in  one 
year. .

”We w ere bu ild ing so fast 
there w ould h ave been prob­
lem s in construction and in  H U D  oversigh t.”

In the early  years o f the  
program , hom es w ere built 
to  Low er 48 standards, he 
said . "There w ere not ade­
q u a te  'u rn a ces , n o t a d e ­
q u a te ly  in su la te d . T h ey  
(H U D ) d on 't rea lize  th a t', 
w h en  i t ’s  30 b elow  and b lo w -' 
in g  100 outside you have got 
q u ite  a w ind-ch ill factor.” .

The N a tive  housing agen­
c ies are repairing m any o f  
th e  problem s and training  
fa m ilie s  in  b a sic  m ain te- 1 
nance, he said . /&<£

"They are a ll hi ?p g r e - • 
paired. We w ill a orize | 
$25,000 or m ore *. louse i 
for  new  furnaces, c T in "  
su lation ."A  problem  that a ll ;con- 
cern ed  a g reed  on w a s  a 
shortage of m oney for  the  
program, and an unrealistic  
"cap" of $92,200 that-can 'be  
spent for any one hom e.

That m oney m ust stretch  
to  ra y  for "planning, .‘archi­
tec tu re . a s o i ls  en g in eer , 
sh ip p in g , con stru ctio n , e v ­
erything," G uinn said. "In 
m any cases in  rem ote , v i l­
lages it is not enough to do 
the job, so at som e point you  
h ave to cut corners.” , V -

“ When you  get ou t to  
som e of these rem ote tundra  
villages, gravel Is lik e  gold,"  
he said. “ You can’t afford to  
f ly  it in. A couple years  
down the road, the house  
starts m ov in g /; “ .

G uinn  sa t’d th a t  H U D  
sig .is off on every  hom e that 
Is b u ilt , and '" so m ep la ce  
along the lin e  I think som e­
body in the H U D / sjrfrfem ' 
should have had tfcedntjestl-” 
nal fortitude^jaV  s a y f  'th is  foundation'- w'on't' ;work'','or_ 
th ls heating system  IsSi’t ad-' 
equate.”





ALASKA 500: 10-year-old federally financed houses now falling aparf
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IM ketuaa n f i i lN n  hi*« 
r iM lN  tp  in ««  of the erae a* 
i* itou inside wallk Put •* a 
* lull*nr n r .  in* *IM  m il 
frtvrw the *wwuiurv la the -41 vi *4 roari pmiviim

• P»e J i iw i  nuA4 up • (ip . 
mtry in tflo fcnn# r w i n n -

' I l f  Mar.tr i « W l  Hu n  ’ 
Bui Andrew Oltm  »s*d to
• •mtiimvi b i t  »erand 
ttowgAis aboui (to  federellv 
flnaravd touting.

My 0.4 house used to be
• ;t tod two -oonii
u 4  II l iN  I UM that murt 
mL '

Tto Alaska " V »  Ivoirn * 
pew noli in usfsraeus «-rto 
u> ito ruaiory o f  e isrgsniuea 
f*4*rmi effort ta Onng rwd»m  touur.g in AiiilM i».!agf*. 
Tto federal Deperrreol of 
Housing 4*0 L t t u i  Dnelop- 
u t i l  m  sorbing .ergvly 
through regiervai bousing to - 

‘ thom in — a u  »p*oi mom 
than DO! million 'o  >udd 
mcrv Oun 4 300 house* In 
rural A lu U

Tie prof ram iu i loucbl 10 
Improve the living renditions 
of Alasaa Native* by novmg 
( b i o  out of Orererowded 
l i K i i  and nfeua and into 
more spacious. better-built 
housing Aherwer ootublo. 
lbs touivt « r *  noosed up to 
com i#«*r and waiee rvneou 
developed t f  'b o  Public 
Hcaiih Servw  Villager* moo 
U o n *  o.ooo buyers o o .n u ­
rd to make modon oooinJy 
paymenti ta il eventuaiiv al­
low them to lake uUo to ibetr

beerwleeU. m «  • motor kill* 
or. boo doclmod And lift  
oiyortAMloo m »# uwraased 
llttttr housing bao hslped 
»wr» rn« rwai mjgrtlMn to 
n ii«o  In moo* eiileie*. pepu- 
UI lorn kave tiabvJoed or ko­
run to tfwraeee. Mid Milloo 
Lutlm. director of Ito federal 
housing profroon in Ancknr-
m

Out tbo program kid • 
■M od legacy In (turning bn* 
lo  build good tout i*4 . I bo 
government hoo financed • lot 
of bod. And many people oro 
•nil livtoi in uw mill ok oo of 
i to  pool, saddled witb u o

{t i f  foundations and fuol 
ilU (toy cut iU afford to

" S o *

Todao. tbo program is t * m  
!o ?0 year* old and has re­
placed mum o f tbo nmuuck* 
to old bouting in tbo Bush By 
many yarumckj. it con bo nmuntui tucrm

In rurmi m n .  architects 
to to adapted innorotivv uisu- 
Ulion i r it ran. foundation do- 
n p u  u t  ronstrucnoa !td>» 
nique* ;o  croatt a sow  
Cmention o f public touting. 
So*»o of the** booM> suffer 
Itwa design d e fw o . tot n o n  
aro toiler ablo to mUntiAd 
tto n ten  of A l u u  t  prrma- 
fraa* and m o iv ro  rwid *(un 
tbo eariy hmmog of tbo ItfOi 

At OTiru podind ton do- 
i o f  tia>

tayi bo uaoo moro 
iban 1230 a monib worth of 
fuol — three-and-ahalf )V gtl- 
Ion dm n i of oJ -  during tbo 
w ont of tba wintor cold, frd - 
irmi l iiu u a to  p * f i  ooiy port 
o f  tto  bill

flafaoi Afrma. an i p a i  n *  
pontar living m Anottor fadaf 
ally fuuarad houao in SL 
Mary*. • Yukon Rivar mUagt. 
u p  bu  fuaf bill laavoo torn 
with Uttla cnoory (or grocer* 
Ito. "SomtliAoo. it ‘I • ques­
tion of paying for toat or 
pop mg for food.’*

All told, tba probin* bout- 
a  incJuda about a 1.000 hous- 
n  built totwrm  tbo UU 60i 
and tto  la to TO* rrpm oaii/14 
about 0 f'.fib of ito  total 
federal projart unit A. Throo 
houao* are nddltd with do- 
tig* and cooatrurtioo flaw*. 
Socco tovo br-e* abandoned or 
rmrtd to nuke way for re- 
piacvtnmti: tto  r«*l lUU am 
inhabitad.

So cm of tto w onl bout Lag 
lo 10 St. Michael and u m  
other woitam  Alaika vil- 
Lagrt. Haro, more than 40 
percent of tto bouitni u  of 
tto  Alaska 300 vutaga. Many 
o f tto  bourn "are in danger 
o f coilapto or atif-dntruo- 
lion." wroto Dan Hamlaoo. 
u rcu liv t  director of tbo Bo­
ring Strain Houaug Authori­
ty. in n IH4 report in frdtraJ 
g ffld ih i

Horrtlano Uattd faulty wir­
ing. foundauona ilidinf off 
ttoar tannare pa da. d a fla o t  
Uuulauoo. suldrw and tot 
among tto  bouses* many 
problcma.

Villager*, dliappom tc^ 
with tto quality of Ito tome*, 
joined with othar Alaika 300 
homeowner* in a ctau action 
run agaiAat HUD for failure 
to deliver on its premise o f a

Andrew and Cnctoe Otxon m u

"daceot bon* Ip a suitable 
Living rovironmeni."

In q recent outof-rourl let- 
tissuet. the a|ttcy offered to 
try to repair moct o f tto 
deitgB and axutrucliow de­
fects of tto  Alaika 300 hornet 
As an alternative. 0 villager 
could limply tala utld to hit 
t o o t ,  as is

Mon villager* chote to 
tako tto  house and forget 
about the conly fie up Job. Mf 
decided It would tako yror* to 
get any o f  tto repair* dona." 
Kabul aaid

Tka federal bouelog pro­
gram ia the Buib wag 
launched la the mid-'dOd as 
national affoni to attack pov­
erty ia A m ena reached a 
fever pitch. Cast Coast Jour- 
naiute trekked to Appala­
chia. tto MJdveitrm thm oa 
and ito  Southern farm toll to 
prefUa tto plight of tto  poor. 
Then, la tbo luauner o f 19(4. 
Homer Blgan. a New Ytrk 
Time* reporter, reached Alts- 
ka. and proclaimed the Kua- 
koawim.Yukon Dalta tba 
poom t place in the nauoo.

‘The worn alums us the 
United State* are not in ra­
cially turbulent quarter* of 
7?ew York. Cleveland. Chico- 
go or Lo* Angeles.' Bigart 
wrote. "By all available indi­
ces o f  poverty, they are 
apa/Mly strewn. |tka garbage

r bofwo m  M L  HfdHHI

N  u  U s Hoe. along the m -  
t lon i desolate tea frooUor 
with the Sovtai Uoioo."

Tba Cakimoo that Bigart 
tncouairred tod  largely aban­
doned traditional borne* of 
tod, drtftw ood and whalo 
bon* |« favor o f  small lo p  
cabins and shacks o f ply­
wood. larpeper and tin. Sub- 
tsatanco fo o d s , not men lured 
ui standard poverty tndicso. 
helped make up for a Inch of 
t a i l  lo  buy grocone*. But 
diet nloo* couJd do little to 
combat tto diaenaes that ran 
rampant la  tbo cramped- 
overcrowded housing.

U ' Kuakokwtm Della vil­
lage*.' i t  out o f every 100 
babie* died before ago I. Tu- 
berculoela, introduced decodes 
earlier by whites, was a ma­
jor killer o f Eskimo and Indi­
an adult*. Tbo Natives hid 0 
Ufa expectancy one-half that 
o f tto averago American.

Two year* after Blgan'e 
report. * Senate subcommit­
tee lad by Sen. Tad Kennedy. 
D-Ma*a.. arrived In Bethel to 
tour a dilapidated aeciioo ok' 
nvenide properly known aa 
Louietown. The area was 
vucb a mess that aeverol Miss­
io n  didn't w en  want to get 
off tto bus. recalls Gene Pam­
plona. a Bethel resident who 
accompanied the icn alon . 
Kennedy, foUowed ctcnely by 
Sen. Walter Mondale. D- 
Mlna., disembarked, gingerly 
walked up to o garbage dump 
and ViscowTvd a dead dog. 
Iratesi to tto  cround.

Finishing his tour. Kenne­
dy vowed to build oew bous­
ing In Be Ito I. Within months 
of hit m orn  to Washington, 
tto  money was la tto ptpo-

TVa M. ttkhoH proNrt wm 
m  t tw o e i U  u i fk a jf

port *4 tbau labor, T> — 
ouatoy hi ■<■*<. Uaa Bom^  
of ladlon Affair* woo •».

0 0 * 0«•< iVMrrlM RMrMi. *«•—u I —■< .a llm .
T W M W  -—■< M» k m  .  i i m 

m * t  k m  l « M  i m  Mr m».*m nimi. i.mm,
CkM(J< M>tM W W M  Um ,•< Uw k-MM. pn-nw Wm ,m<w—« m - hw kr m0r»|.» W H l M i n r ,  
r u iH  M nk U  ik . — 1 
•I irn . O k. * i  uw tefkw 
ukk U  Uw 9*1*1  I w ,  Tk> 
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fldal In a memorandum foe* 
warded lo Alaska ton Ted 
Siewm . 'The coasBoa com­
plaints . . .  consist *1 celling 
tiles coming apart: frost accu­
mulating iu  feel high 00 tto 
wails; cakineu coming off tto 
walla. Mixing, buckling. . .

Ins mad of winning Bush 
rupport for Its hous tag pro- 
grama. ASHA was lut with 
da is  ixtloo lawsuits filed by 
Alaska Legal Sem cw  law­
yer*. ASHA ended up giving 
away 200 of the house* to 
homeowaer*. Another 100 
homeowner*, in a settlement 
funded by the federal govern­
ment. obtained new oouae*.

The** fiascos convinced 
ASHA that it wanted no part 
o f any new Busk housing 
pro>wu. "ft has been aajd 
that even if ASHA could 
walk 00 water. »l would nono- 
theteaa drown in tto Buah 
an a s.. the ASHA official 
wrota. "- • • The animosity of 
tto purchaser* towards AS­
HA . . .  as a m ult o f these 
pro crams la immema. These 
peoola feti thil they hsve 
been lied to and that repre­
sentation! have- town msda 
that war* not kept."

Derpiis ASHA'S withdraw- 
al from tto Buth. tto federal 
pipeline of housing dollar* 
kept fldwtag. lo  1973. It 
reached north la SI. Michael. 
Bach then, many SL M ktoti 
villager* Uved In cabins and 
shacks left over from the 
boom day* of the Gold Rush. 
During ito  early IW t. SL 
Michael was • town of more 
than 10.000 people, the major 
port of a ir y  for goods bound 
to tto  gold fields of the upper 
Yukon.

After the Gold Rush, movt 
o f  the whites Itfl By the time 
the federal bousing project 
began. SL Michaels popula­
tion had dwiadled to leu 
than 400. mostly Elkinses. 
Tor lodging, tone lived Into 
tto  old log dwelling* lift be­
hind by the Army: other* hid 
pieced together plywood and 
tarpaper shacks.

largely unskilled 
building. And In seme rv 
peas, (euda bef*r««w tbo BfA 
and rvfvonai housing awttoe*. 
tie* prevented loepenor* 
trow ever netting foe* la tto

At waay dteo, tto  firagUe 
layer of tundra that M in  
keep tto pennafrnol cool r a  
(tripped ew ty to prepare Car 
the wood fonndallow pad. 
That means tto  perm a/ram 
would melt* turning into a 
soggy bog wton tto  tempera- 
lure warmed. Itwulstlow and 
plywood wvra soak ad by thw 
raio. then slipped larso tto 
hoase*. Tto wet I am  la t lew 
lacked best•retaottoo vaiaa. 
and (to  plywood gradually 
ratted. *

Poor-quality materials and 
design prabiwma compoaaiid 
tto error* o f faulty cocas rue- 
tioc. Tto window*, fee ream, 
pie. eras if installed proper* 
If. let m lots o f  cold air. Tto 
liber board cabinet* wvra 
made cheaply. Eras when- 
nailed firmly to tto  wnlln 
they t coded to sell-deftrur*. 
Tops fell off drawer* and 
door* oil ibtivm.

Still, wbwa the bocoe* flna3- 
ly wvra finished, people wvra 
aagtr to move ia. recnikd 
A lton Washington, mayor of 
St. Mlchatl. 'T i n t  c o ld , 
wanttor w# goc evtryooe was 
cxated. Ttoy thought they 
were going 10 t o  waxxm. Tton 
ttoy fouad out bow cold tto 
home* were. The kitchen 
f lo r a  couldn't even begin le 
toat tto h om o."

One hundred miles to  tto 
smith, along tto bluffa over* 
looking tto Aodrea/jky Riv­
er. 20 SL Mary* villagers 
were mowing ihmr Luailia 
Into new tkoooea. Today, those 
beocs art in much the same 
baturad shape as ihoie in SL

» t o l l  l e a s  n  IL  Mary* era w m g  m m

Therase Mike, mother U  II 
thUdran. live* in a house 
wbera the latCTtor w ills haw 
separated from the roof. I t o  
ftp  between th* two IJ wide 
enough to H *k a (1st through. 
Her kitchen pipes leak, so : 
a o is  o f tto time she krrpa 
the water turned off. Her bos 
water heater broke dawn 
year* ago. so 0000 of the ksda 
ewer lu e s  baths La tto  rub. 
Tto house s foundation oeeda 
Id to  snored up.

Mike Is • big woman who 
we»r* a tang dress and Coral 
apron. She prvfe,* to speak lb 
her Bailee Yuptk. but will 
twitch u  English for § vtsl- 
tor.

Sto ta n  to r  husband la U  
Jdil. so sto la raising tor 
family alooo.

Id December, tbo heard 
dew* of tto  Pew settlement 
retched by bom# buyer* with 
*to federal government. Since 
thee, she's beras mulling over 
to* opt tons ‘.bovid i u  get 
the house fixed by tbo govern- 
uwwt and enotiduo her 
n o o k  psym aatf Or mould 
tde opt for no renovation. » W|. 
<»‘ ie free end clear to  1*0 
house*

II would to aim to get tto  
house fised up. sto s e n  But 
sto up t rara sto can afford 
that option. Al time*, sto 
hasn t bran able to eame up 
with the moothiy payments 
sod has bran tbraatened with 
m rtlon .

Periapt It'd tovt to take 
title ip the bouM. she aay* 
Repair* ran owosi anon** 
day.

To date, all but • U a d b l  
of tto L u i i  300 U n n v w  
•d  bara tseu a  u  ami# sto 

by (m rw a g  rrpaira and . 
tnklng iitln in sto tow era 
. ^Vst u a m  iraubioa Am* 
toew r i o m  maroe M ^  
Mara*, m# M « a t  see 
top* me sna Alaokn W i e l d -  
Sewn wiitoee a lot af wvra .
• U (toy  p e *  uuniag (to ?  .

M run fiMstwuiuit
■A
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HOUSE COMMITTEE REPORT H'

Date Referred: April 9,
Date of Committee Action:

The COMMUNITY & REGIONAL AFFAIRS Committee considered: CSSB 11(FIN)
CS SB NO. 11 (Fin) BOUNDARY COMMISSION COMPENSATION
"An Act authorizing compensation for members of the state Local 
Boundary Commission; and providing for an effective date."

(5 ) 1990/ I FURTHER REFERRALS:
FINANCE

m m

RECOMMENDATIONS:
be replaced with

] the same title 
] a new title

have attached amendme 
do pass 
do not pass

recommendation 
individual recommendations 
additional referral to the Committee

letter of intent
NEW FISCAL NOTE(s):

(Dept)
iscal impact 

zero fiscal note________
with analysis

EO PASS:

APPROVES PREVIOUS: (Date/Dept)
[)i/ ] fiscal note(s) i ( /■]_________
[ ] zero fiscal note(s)J______________
( ] zero fn/analysis ________________

SIGNING:
(Check approo. column)
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REQUEST: i f u l i L

Revision D aw :__________________________________
Title ; "An Act. . compensation tor members
of the State Boundary Commission..."

Sponsor: Senato Sturgulewski
Requestor:______________________________________

Agency Affected: Community n Regional Affairs 
B R U : _____________________________________
Components:.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES 
TRAVEL , 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS. CLAIMS 
MISCELLANEOUS

1 8 .7 5 18 . 75 1 8 .7 5 18 . 75 1 8 .7 5 18 . 75

TOTAL OPERATING 1 8 .7 5 1 8 .7 5 1 8 .7 5 1 8 .7 5 1 8 .7 5 1 8 .7 5

CAPITAL

REVENUE

FUNDING: (Thousands o f Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

1 8 .7 5 1 8 .7 5 1 8 .7 5 1 8 .7 5 1 8 .7 5 1 8 .7 5

1 8 .7 5 1 8 .7 5 1 8 .7 5 1 8 .7 5 1 8 :7 5 1 8 .7 5
P O SIT IO N S:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary) No f i s c a l  im p a c t  i n  FY 90.
This fiscal note assumes 25 days of meeting per year with compensation 
at $150 per day.

Prepared* b y : f --------------- : - = r r v < . ------------------ <■

Division :• M u n ic ip a l  & r.ecyiofaal a s s i s t a n c e /
Jj/n Plasman, Deputy Director P hone: 4 6 5 ' 4 7 5 0

Approved by Commissioner: f f  '/ js s y  y /  //s.y n -w s/f_____________
Agency: Department of cSrrmunitv^; ̂ qional Affairs

D ate:
D ate:

March 7, 1990

Distribution (by preparer):  
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

T V

Changes in CSSB V  (Fin) 
have no fiscal impact.
This fiscal note is 
appropriate. jS /jy /fc page, of



April 26 i 1990

Testimony of Charles Bettioworth, Chairman 
Local Boundary Commission

To: House Standing Committee on Community and
Regional Affairs 
Chairman Eileen MacLean

I'd like to first thank you for the opportunity to provide 
my comments regarding Senate Bill 11 "An Act Authorizing Compen­
sation for Members of the Local Boundary Commission".

The Commission supports this legislation for the following 
reasons:

The duties and responsibilities of the Commission have in­
creased since the creation of the Local Boundary Commission 33 
years ago. At that time, there were only 30 Municipal govern­
ments in the State and today there are 163 Borouqhs and Cities.

The Commission, at the time of its creation, met a few times 
a year. Presently, we meet 15-20 times a year - often in remote 
communities under hazardous weather conditions.

The additional number of meetings do not account for the 
additional demands placed upon the Commission. Procedures which 
were simple years ago have become increasingly complex. With 
revisions adopted last year, Local Boundary Commission regula­
tions make up more than 50 pages of the State code. Actions 
which used to be processed in 60 days, now may take as long as 9 
months.

All of this means that substantially more time is required 
for Local Boundary Commission members to appropriately act on 
issues before it.

As an example of the increased workload which the Commission 
is currently enduring, we have recently completed evaluations of 
the various petitions for incorporation of the region north of 
Matanuska-Susitna and south of Fairbanks North Star Borough 
(Matanuska-Susitna Borough Annexation petition, Denali Borough 
Incorporation Petition, and the Valley's Borough Incorporation 
Petition). The Commission reviewed over 700 pages of documents. 
These documents included the original petitions, the Departmental 
reports and draft reports and hearing supplements. Additional­
ly, the Commission held 6 sets of hearings in 6 communities over 
the period of four days. Finally, on a separate weekend, con­
ducted a decisional meeting in Hcaly. We are looking at similar 
levels of activity for petitions submitted by the Fairbanks North 
Star Borough and the City and Borough of Juneau, all of wjiich 
require acticn this year.

Po*M» * orand fax transmittal memo /671 ♦otp»o«

v? —- ' T A
CO
Dept ■T-S77'



The Local Boundary Commission is a quasi-judicial commis­
sion, Tha issues before it arc often controversial, over the 
years the decisions of the Commission have been challenged in 
court. Ac an example, the Alaska Supreme Court has rendered 9 
decisions regarding the actions of the Commission. It is incum­
bent upon the Commission to act with care and thorouqhnecc.

The Local Boundary Commission, along with the University of 
Alaska Board of regents, is the only constitutionally-mandated 
State commission. Our duties and responsibilities are commensu­
rate with those of many of the other State boards and commission 
which are compensated, it seems only appropriate that the Local 
Boundary Commission be compensated.

Finally, the impact of this bill is minimal. The current
fiscal note attached provides for $150/day per member for an
estimated 25 meetings a year, equaling $18,750 annual appropria­
tion.

We very stronly urge you to approve Senate Bill 11 and we
thank you for your consideration.

Charles Bettisworth 
Chai rman
CBB.emk





Alaska State Legislature
House of R ep resen ta t iv e s  

C om m unity  & Regional A ffa irs

A G E N D A  

Tuesday, March 21, 1989, 1:30 p.m.

SB 85 "An Act relating to the issuance of private
activity bonds; and providing for an effective 
date." - GOVERNOR

SB 153 "An Act making a supplemental appropriation to the
Department of Revenue for reimbursement to 
municipalities under the fisheries tax refund 
program and the aviation fuel revenue sharing; and 
providing for an effective date." - ZHAROFF

H o o rn  1 2 8 . C a p i t o l  B u l l d i n x .  P . O .  B o x  V .  J u n e a u ,  A l a s k a  0 0 8 1 1  ( 0 0 7 )  1 8 5 - 3 8 8 2  o r  > 0 5 - 1 8 7
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STATE OF ALASKA 
1989 LEGISLATIVE SESSION

DILL VERSION; _  
PUBLISH DATE: .

SB 85 ( a )
JLX9 / 8 9—

R EQ U EST: FISCAL NOTE i t  \

Revision D ate:______________________________X. !e : "An act. . issuance ot pnvato 
activity bonds..'1 
Sponsor: Rules Comm it toe__________

Agency Affected: Community r. RMUion.il Af fairs 
D R U : _________________________________________

Requestor: Qovc?rnor Components:.

E X PEN D ITU R ES/R EV E N U E S: (Tliousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - u - - u - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands o f Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

- u - - 0 - — u - -  u - - u - - 0 -
PO SIT IO N S:
FULL-TTME
PART-TIME
TEMPORARY

- 0 - - 0 - - 0 - - 0 - - o - - o -

ANALYSIS : (Attach a separate page if necessary)

Prepared b y :
O/V̂ L (RlU. J im /P la s m a n >̂ f? e p u tvp u ty  D i r e c t o r d 6 5 -d 7 5 0

Division : M u n ic i p a l✓& ~ j / t io n a l  A s s i s t a n c e

Approved by Commissioner: f  T a A,<Agency: C om m u nityvfc_SA<Tionai A t t a i r s

Phone:,
Date:  L J L

Date

Distribution (by preparer):  
Legislative Finance 
Legisbtive Sponsor 
Requestor
Office of Management and Budget 
Impacted A gency(ies) page.i-*L
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STATE OF ALASKA 
1980 LEGISLATIVE SESSION

Dili Version: SB 85 (h)
Publish Dato: t/P/ri^

FISCAI. NOTE
EEQILESIL
Revision Dato:_______________________
Tltlo: Isnuanco of Private Activity
B o n d s _____________________________
Sponsor: Rules

Agency Affected: Department of Revenue
B.'U: Treasury___________________________

Requestor: Governor
Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)
1 L FY 88 1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 93
1 OPERATINC J L 1 1 1 _ 1
| PERSONAL SERVICES j 0 1 o 1 0 1 0 0 1 0| TRAVEL ! 0 1 o 1 0 1 0 1 0 1 o
| CONTRACTUAL I 0 ! 0 1 0 1 0 i 0 i o
| SUPPLIES 0 1 0 1 0 1 0 1 0 i 0
| EQUIPMENT | 0 1 0 1 0 1 0 1 0 1 0
j LANDS & STRUCTURES i 0 i 0 1 0 1 0 ! 0 , 1 0
| GRANTS, CLAIMS 1 0 ! 0 1 0 1 0 ! 0 0
1 MISCELLANEOUS 1 0 1 0 1 0 1 0 ! 0 1 0
1 TOTAL OPERATING 1 0 1 0 1 0 1 0 1 0 1 0
1 CAPITAL 1 0 1 0 1 0 1 0 1 0 1 0
1 REVENUE 1 0 1 0 1 0 1 0 1 0 1 0
FUNDING: (T h o u sa n d s  o f  D o l l a r s )
| GENERAL FUND | 0 1 0 1 0 1 0 1 0 1 0
| FEDERAL FUNDS | 0 1 0 1 0 1 0 1 0 1 0
j OTHER I 0 1 0 1 0 1 0 ! 0 1 0
1 TOTAL I 

POSITIONS:

0 1 0 1 0 1 0 1 0 0

| FULL-TIME | 0 1 0 1 0 1 0 1 0 1 0
| PART-TIHE 0 0 1 0 1 0 ! 0 1 0
1 TEMPORARY 0 1 0 1 0 1 0 I 0 1 0
ANALYSIS: Attach a separate page for analysis.

Prepared By: Hilt Barker Phono: 465-2350
Division: Treasury

Approved by Commissioner: _______
Agency: Department cf Revenue /

Date: November 1. 1988

Date:

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agoncy(lcs) pago 1 of 1
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S  T  A T  It t )  P  A  l. A  H U A
O f f i c e  O f  T H [  O O V C I t N O M  

■ l U K R A U

January 9, 1989

The Honorable Tim Kelly 
President of the Senate 
Alaska State Leaislature 
P.O. Box V 
Juneau, AK 99811
Dear Senator Kelly:
Under the authority of art. Ill, sec. 18, of the Alaska
Constitution, I am transmitting a bill relating to the 
issuance of private activity bonds.
The bill provides permanent authority for the state bond 
committee to allocate the private activity bond volume limit 
for Alaska. The bond committee was assigned this responsi­
bility by ch. 81, SLA 1987. However, sec. 3 of ch. 81
repeals the committee's authority as of January 1, 1990.
The attached bill would place, in statute, the temporary 
language that was enacted in sec. 1, ch. 81, SLA 1987.
The private activity bond limit for Alaska under current 
federal law is $150,000,000 each year. This limit on the 
amount of certain types of debt that can be issued as
tax-exempt applies to Alaska Student Loan Corporation bonds,
Alaska Housing Finance Corporation's first-time home buyer 
bonds, bonds for most Alaska Power Authority projects, and 
possibly certain bonds that would be issued by the Alaska 
Industrial Development and Export Authority or municipali­
ties.
Legislation needs to be enacted in 1989 to avoid any hiatus 
in the authority of the State to allocate the volume limit. 
Failure to do so would cause the allocation to revert to



The Honorable Tim Kelly Page 2

federal law. Federal law mandates a fixed percentage allo­
cation to municipalities. It is unlikely that municipal­
ities would use all or even a significant portion of their 
limit. They have used none of the limit so far. Thus, an 
absence of legislation could cause significant amounts of 
state debt to be issued without tax exemption. This would 
increase needlessly the interest costs on such debt.
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CALENDAR
YEAR

1 9 8 6

1 9 8 7

1 9 8 8

TOTAL
CAR

1 2 5 0 .0 0 0 .0 0 0

1 2 5 0 .0 0 0 .0 0 0

1 1 5 0 .0 0 0 .0 0 0

All FC
APA
ASLC

ALASKA PRIVATE ACTIVITT BOND VOLUME CAP 

ALLOCATIONS, USE AND CARRYFORWARDS FROM INCEPTION

ALLOCATION

1 1 2 5 .0 0 0 .0 0 0  TO A1IFC
1 1 2 5 .0 0 0 .0 0 0  TO ALL OTHER USERS

10

10

1 9 8 9
( t o  d a t e )  1 1 5 0 ,0 0 0 ,0 0 0  ________

TOTAL 1 8 0 0 ,0 0 0 ,0 0 0  1 2 5 0 ,0 0 0 ,0 0 0

10

USE

1 1 4 .7 8 0 .0 0 0  BY AIDEA 

1 5 0 ,0 0 0 ,0 0 0  BY AHFC

10

1 8 3 .7 9 5 .0 0 0  BY ASLC 

 10
1 1 4 8 ,5 7 5 .0 0 0  

UNUSED CARRYFORWARDS
1 2 6 0 .5 9 0 .0 0 0
1 1 4 4 .4 1 0 .0 0 0  (FOR SPECIFICALLY NAHED PROJECTS) 

1 9 6 ,4 2 5 ,0 0 0

TOTAL 1 5 0 1 ,4 2 5 ,0 0 0
SPECIAL NOTE

CARRYFORWARD *•

1 1 2 5 .0 0 0 .0 0 0  FOR AIIFC *•
1 1 1 0 .2 2 0 .0 0 0  FOR STUDENT 

LOAN BONDS

1 1 8 5 .5 9 0 .0 0 0  TO ANFC 
1 6 4 ,4 1 0 ,0 0 0  TO APA FOR

POWER PROJECTS

1 8 0 .0 0 0 .0 0 0  TO APA FOR 
SNETTISIIAM

1 7 0 .0 0 0 .0 0 0  FOR STUDENT 
LOAN BONDS

1 6 3 5 ,2 2 0 ,0 0 0

An IRS r u l i n g  c o n c e r n in g  o f  t h e  1 9 8 6  c a r r y f o r w a r d  f o r  s t u d e n t  lo a n  b o n d s I s  p e n d in g .  An u n f a v o r a b le  r u l in g  c o u ld  c a u s e  t h e  1 9 8 6  
c a r r y f o r w a r d  t o  b e c o a e  u n u a e a b le .  In  t h a t  c a s e  a  1 9 8 8  bond I s s u e  o f  t h e  A la sk a  S t u d e n t  Loan C o r p o r a t io n  ("ASLC") w o u ld  u s e  1 8 3 , 7 9 5 , 0 0 0  
t h e  1 9 0 8  c a p ,  l e a v i n g  1 6 6 ,2 0 5 ,0 0 0  t o  c a r r y  fo r w a r d  f o r  APA t o  p u r c h a s e  S n e t t l a h a * .  A r u l i n g  w h ic h  d id  t h a t  w o u ld  r e d u c e  u n u s e d  
c a r r y f o r w a r d a  t o  t h e  f o l l o w i n g  a n o u n ta :

o f

ANFC
APA
ASLC

1 2 6 0 .5 9 0 .0 0 0
1 1 3 0 .6 1 5 .0 0 0  10

TOTAL 1 3 9 1 ,2 0 5 ,0 0 0

C a r r y fo r w a r d a  e x p i r e  a f t e r  t h r e e  c a le n d a r  y e a r s .
NOTES

/  v " r a * w  m i i n u a i  / v u i d .
U n d er c u r r e n t  F e d e r a l  la w  ANFC w i l l  n o t  be a b l e  t o  la a u e  t a x - c x e a o t  bonda f o r  f l r n t  r i n .  i.

3- »• « • »   « »     % . i m -

■ d x t M  f c o R .  2 - ( " 8 8
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4670 1986 Code— Subtitle A, Ch. IB , Part IV A

Am endm ent* the reatunablv anlicipairtl to il ol the rontliutnon, irtun
P L  100-647 4 5053(a) •ifutnuti. ot ithab iliU liun  ul the facility involved

•Act 5 0 3 JU I imvndcd Code S<c 115 l.y r rd n .|0. | . n i  <D» S u t i jw u u p h  (A> jh . ll  nut apply to any bond ittuM  
tubieuion (d ) a i tubstctiun <t) altar Iif<rfnli*f J l ,  I'AJV, jn i l  th ill not apply un lf it il is

_  . , ,  . . .  . . .  _  «. . reasonably c ijw rtril ta t the lime o tiu u a n c c u llh e  bond! that
J J o r  *  effective d a te . m « A ct S*«. 5 0 3 1 (0 .  lh,  U c l.iy  w.ll b« pUc«U in w rv tc .b clo e* January I, IW I

.  . . .  . .  . (J) REFUNDINGS — The amendment! made by ihu  tec nun
Act Sec 3037(c) p ro vtd ... thall not ajiply m  any bond ittun l to telundiue whirh it nan

W l E H t r n v i D t n —  , o laM .icvo lb o n d iittu cd lo ie lo n d lab o n d ittu ed tw lO ff Ju ly
( I )  I n  hi.Nf.RAl — The <mcndmenti nude by thit teciion IS , 4UH8. if—

th ill apply toubli.anont ittued tite r Ociubei J l .  I jW t  the avenue maturity dele of the ittue ol which the
( J )  EXCEPTION nut CONfTRlcriON OH BINDING AGREE refunding bond it a part it not later rhan the average

m ent — • , t; m aturity dale of the bondt to be refunded by such issue,
(A )  The arnendmenlt made by th it trctlon thall not apply (B )  the trnount nl the refumlmil bond doet not eaceed the

to bondt (other than tefundin* bondtr with tetpetl to a outttandin. amount ol the relunded bond, and
facility-- (C ) the proccedt ol the refundin. bontl at* utetl to redeem

liH l )  the original u k  of which be.int with thr tatpayer. the relunded bond not later than 00 ilayt alter the date ol the
and the conttrucnon. recuntituciiun, or rehabilitation ol muance ol the refundin. bond
which be.an before Ju ly  M . I9SB, and wat completed on ut .. , . .  n>..
. r . . , . „ . h , i , . .  ... hot purpotetof subparagraph (A ), avera.e maturity thall be

, determined in accordance with teciion I47 lb l ol the 1966
( I I ) ih r o r i . in a l  uteol w hichbe.m t with the taapayer and to i jt  v

with retpecl to which a bm din. contract to incur ti.n ificant '
etpendituret I or conttrucnon, reconttruction, or rehabilna. ** *-. 99-314 }  1301(b).
tion wat entered into belore Ju ly  14, 1VH8. and tomeol tuch A ct Sec. 1301(b) amended Part IV  of tubchipter B  ol
eapendnuret are incurred on or alter tuch dale, and • chapter I  by addin. Cutle Se t 145 to read at above.

in  l deter,bed in an inducement revolution or other compa- For teat ol Part IV  ol tubchipter B  ol chapter I prior to
table preliminary approval adopted by an ittu in . authority amendment tee the amendment note! lor Code Sec 111.
tor by a inter referendum! before Ju ly  14, 1088 „ T he  above am endm ent ap p lie . generally to  bondt
For purpovetol the preceding lenience, the term ' u .m firam  iu u e d  after Auguat 15, 1986. H o w tv e r , lor tranatttonal
etpendituret" meant etpendituret greater than lOpercenl of rulea, tee A ct Sect. 1313-1318 fo llow ing  Code Sec. 103.

• [Sec. 146)
SE C . 146. V O L U M E  C A P .

[Section 146(a)]
(a ) GENERAL r i l e .— A p r iva te  a c t iv ity  bond issued a s  part of an  issue m e ets  th e  req u irem en ts of 

th is section  i f  th e aggregate  face am oun t of th e p r iva te  a c t iv ity  bonds issued pu rsuan t to  such issu e, when  
ad d ed  to the aggregate  face am ou n t of tax -exem p t priva te  a c t iv ity  bonds prev iou sly  issu ed  b y  th e issu ing  
au th ority  during th e calend ar y ea r , does not exceed  su ch  a u th o rity 's  vo lu m e ca p  for su ch  ca len d ar  year.

[Sec. 146(b))
tb) Vo l u m e  Cap  for St a t e  Ag e n c ie s  — For purposes of this section—

(1 )  In  GENERAL.— T h e volume cap for any agency of the State authorized to  issue tax-exempt 
private activity bonds for any calendar year shall be 50 percent of the State c e ilin g  for such calendar 
year.

(2 )  S p e c ia l  r u l e  w h e r e  s t a t e  h a s  m o r e  t h a n  1 a g e n c y .— I f m ore th a n  I a g en cy  o f the 
S ta te  is auth orized  to issu e tax-exem p t p r iv a te  a c t iv ity  bonds, a ll such a g e n c ie s  sh a ll be trea ted  a s  a  
single agen cy .

[Sec. 146(c)]
(c ) Vo l u m e  C a p  fo r  Ot h e r  Is s u e r s .— For purposes o f th is sec tio n —

(1) IN GENERAL.— The volume cap for any issuing authority (other than a State agency) for any 
calendar year shall be an amount which bears the same ratio to 50 percent of the State ceiling for 
such calendar year as—

(A) the population of the jurisdiction of such issuing authority, bears to
(B ) the population of the entire State. y. ,

(2 )  OVERLAPPING JURISDICTIONS.— For purposes of paragraph (D tA ) , if  an  area  is w ith in  the  
jurisdiction  of 2  or more govern m en ta l u n its , su ch  area sh a ll be trea ted  ;ts o n ly  w ith in  the jur isd iction  
of the un it havinR jurisd iction  over th e sm allest geograp h ica l area u n less su ch  un it a g rees to  
surrender a ll or part o f such jurisd iction  for such ca len d ar  year  to  th e  u n it  w ith  o verlap p in g  
jurisdiction  w h ich has the next sm allest geograp hica l area.

Sec. 146 0 1 9 8 8 , Commerce C learing House, Inc.
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(Sec. M W d)|
111) M A IL  IT  II TNG — For putpusrs o l tin* ««ction —

11 1 In  GENERAL — T h e S ta te  i t i l in g  ap p lica b le  lo  a n y  S ta ir  lor ans < .sim ilar  sear shall hr ihr  greater u l—
(A ) an am ount eq u a l to  $75 m u ltip lied  by ih r  S ta te  p op u lation , ur 
l  B ) $2  JO,0 0 0 ,0 0 0

Subparagraph I 111 shall not a p p ly  to  a n y  fiossession  ol th e  U n ited  S la tes
(2 t  ADJUSTMENT AFTER 1087 — In  th e case  o l calendar yea rs alter  l'*87, paragraph  1 1 » *hall hr a p p lied  b y  su b stitu tin g —

(A )  “$ 5 0 "  for " $75" . and
<Bi " $ 15 0 ,0 0 0 ,UOO" for " $ 2 5 0 .0 0 0 ,(XX)"

(3 )  S p e c ia l  r i  l e  fo r  s t a t e s  w it h  c o n s t it u t io n a l  h o m e  r o l e  c it ie s  — For purposes o f  th is  section —
(A l In  GENERAL — T he vo lu m e ca p  for an y  co n stitu tio n a l hom r rule c ity  for a n y  calend ar  

year shall b r d e ie r  m ined  under paragraph 1 1) o f su b section  ( c l  by su b stitu tin g  " 1 0 0  percent"  (or " 50  percent".
(B ) Co o r d in a t io n  WITH OTHER a l l o c a t io n s  — 111 th e casr  Ol a n y  S ta te  w h ich  co n ta in s  I 

or m ore co n stitu tio n a l hom e rule c itie s , for purposes of a p p ly in g  su b section  i and ic )  w ith  
respect to  issu in g  a u th o rities  in su ch  S ta te  other th a n  co n stitu tio n a l h om e fL.u c ities , th e S ta te  
ceilin g  for an y  calendar year shall be reduced by the a ggregate  volum e ca p s d eterm in ed  for such  
year for all co n stitu tio n a l hom e rule c itie s  in such S ta le

tC )  Co n s t it l t io n a l  h o m e  r i l e  c it y  — For pu rp oses of th is  sec tio n , th e  term  
"con stitu tion a l hom e rule c ity "  m eans, w ith  resp ect to  a n y  ca len d a r  year, a n y  p o litica l 
su bd ivision  ol a S la te  w hich, under a S la te  co n stitu tio n  w h ich w as a d o p ted  in 19 7 0  and e l l . ‘C live  
on J u ly  1 , 1971 , had hom e rule pow ers on th e  1st d a y  of the calendar y ea r
<41 SPECIAL RULE FOR POSSESSIONS WITH POPULATIONS OF LESS THAN THE POPULATION O F THE 

LEAST POPl LOUS STATE —
(A> IN g e n e r a l  — If the pop u lation  of an y  possession of th e  U n ited  S ta te s  for a n y  c a len d a r  

year  is less th an  th e pop ulation  o f th e lea st populous S ta te  io ther th a n  a possession ) for such  
ca len d ar y ea r , th e lim ita tio n  u n der paragraph i l P A l  sh a ll not b e  less th a n  the am ou n t  
determ ined  under subparagraph IB ) for su ch  ca len d ar  year

<B> LIMITATION.— T he lim ita tio n  d eterm in ed  under th is su bp aragraph , w ith  resp ect to a 
possession, tor a n y  ca len d ar  yea* is  an  am ou n t eq u a l to  th e product of—

(i)  th e  fraction —
( I )  th e nu m erator o i w h ich  is  th e am ou n t a p p licab le  u n der paragraph t l i ( B )  for 

such ca len d ar  year, and
t i l )  the d en om in ator o f w h ich  is the S ta te  pop ulation  of th e  least populous S ta te  

(o ther than  a possession ) for su ch  ca len d ar  y ea r , an d
(ii) the population of such possession for such calendar year.
Am endm ents T he  above amendm ent is effective as if  included in  the

P .L .  100-647, 4 10I3MX40): provision of ihe T a x  Relorm  A c t  o f 1986 ( P .L .  99-514) to
Act Sec. 1013- a »40) amended Cude Sec t4 6 d 'g 4 x B (b y  w hich  it  relates, 

unking rut "w ith  respect a poisession"  and msrrtir.g m lieu 
thereof "w ith  respect to a pusseswon".

(Sec. 146(e))
<e) S t a t e  M a y  P r o v id e  f o r  D i f f e r e n t  A l l o c a t i o n . — For purposes of this section—

11) IN GENERAL.— Except as provided in paragraph (3). a State may, by law provide a different 
formula for allocating the State ceiling among the governmental units (or other authorities) in such 
State having authority to issue tax-exempt private activity bonds. ,

(2 )  I n t e r im  a u t h o r it y  fo r  g o v e r n o r .—
(A ) I n GENERAL.— Except as otherwise provided in paragraph (3), the Governor of any 

State may proclaim a different formula for allocating the State ceiling among the governmental 
units tor other authorities) in such State hav.ng authority to issue private activity bonds.

Sec. 146(e)Internal Revenue Code
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I I I )  T F R M IN M IO N  O f U  T H O R IT Y  - 1 h r a u th o r ity  p ro v id e d  in  su b p a rag ra p h  l A )  'h a l l  not 
a p p ly  lu  bund* issued a lte r  Ih r  e a r lie r  o l—

11) the la tt d av  ul th e l i t  calendar year a lter  1 9 8 6 during w hich the legislature of the  
S ta te  m et in regular te u to n , ur

t in  (h e e ffec tiv e  iJ a icu l any State  leg isla tion  w ith  respect to  the a llo c a tio n o f th e  S ta te  
ceiling

(J )  ST A T E  MS) N u r  A LT ER  ALLO C A TIO N  TO C O N ST IT U T IO N  At. MOMF. R U L E  C IT I E S — E xcep t as 
otherw ise provided in a S ta le  co n stitu tio n a l a m en d m en t tor law rh.m gtng the hom e rule provision  
adop ted  in the m anner provided by th e S ta le  co n stitu tio n ), the au th ority  provided in th is su bsection  
shall noi apply lo  lh a i portion of the S ta le  ceilin g  w hirh is a llocated  to  a n y  con stitu tion a l hom e rule 
c iiy  in the S ta le  un less such c ity  agrees lu  such d ilfe ic n t  a llocation .

[S ec . 146(01
<f) E lf.c t ia e  C arryfo rw  ARP OF L's u s f d  t . im it a t io n  fo r  Sr e c ih e d  PURPOSE.—

11) In  g i .n e r .al.— I f—
(A ) an  issuing au th ority 's so lu m c ca p  for an y  ca len d ar  year a fter  1986, exceed s  
(ft i t  he aggregate am ount o f ta x  exem p t p r iv a te  a c tiv ity  bonds issued during slieh ca len d ar  

year by such auth ority .
surh auth ority  m ay  elect to trea t j II (or an y  p o ru o n i of tuch  excess as a carryforw ard for I or more 
carryforw ard purposes

t2 )  ELECTION MUST id e n t i f y  PURPOSE— Ir. any e lection  under paragraph (1 ), the issu ing  
au th ority  sh a ll—

(A ) id en tify  th e purpose for which th e carryforw ard is e lected , and
t i l l  sp ec ify  the (toriion of the ex cess described in paragraph ( I )  which is to  he a 

carry forward for each such purpose
f.T) I 'S F . OF CARRYFORWARD —

I A ) I s  g e n e r a l — If an y  issu ing a u th o rity  e le c ts  a carryforw ard under paragraph (1 )  w ith  
respect to  a n y  carryforw ard purpose, an y  p r iva te  a c t iv ity  bonds issued b y  such au th ority  w ith  
respect to such purpose during th e  3 ca lend ar y ea rs follow ing the calend ar year in w h ich the  
carryforw ard arose shall not be tak en  in to  accou n t under su bsection  fa ) to the ex ten t th e  am oun t  
of such bond* does not exceed  th e am ount of th e carryforw ard e lected  for such purpose.

(B ) ORDER IN w h ic h  c a r r y f o r w a r d  u s e d — C arryforw ards e lected  w ith  respect to  a n y  
purpose shall be used in th e order of the ca len d ar  years in w hich th e y  arose.
14 1 ELECTION — A ny e lectio n  under th is  paragraph (an d  any id en tifica tion  or sp ec ifica tio n  

con ta in ed  th erein /, once m ade, shall be irrevocable.
(5 )  Ca r r y f o r w a r d  p u r p o s e  — T he term  "carryforw ard purpose" m eans—

(A I th e purpose of issu ing  exem p t fa c ili iv  bonds describ ed  in 1 of the paragraphs of section  
H 2 (a j.

(B l th e purpose of issu in g  q u a lified  m ortgage bonds or m ortgage credit cer tifica tes ,
(C ) th e purpose of issu in g  q u a lified  stu d en t loan bonds, and
(D )  the purpose of issu ing  q u a lified  red evelop m en t bonds.

Amendments (A )  the purpose of issuing bondt referred to in one of the
P.L. 100-6*7,5IO I3 (aX9 ) clauses of tccnon 14 ltd  X 1M A>.

Act Sec I0 I J u m 9 i amended Code Sec. 146tlX5XA) lo .  F ° r  ,h « ? , , e  of ,h f  ,b o ve  •m endm ent. see
read as abo\e Prior to amendmeni, Code Sec I46<(m5MA) ^ ct Sec* 10631(c), below,
read ai lollowi P.L. 100*203. § 10631(c):

t.\i the purpote of the m uinc exempl facility bonds A c t  Sec. 10631(c) providei:
dctcribed in I of the paragraphs of section 142(a), (Cj EFFECTIVE D U E  —

T he  above am endm ent is effective as if included in  the , | )  j N g e n e r a l — E xcept at otherwise provided in this
provision of the T ax  Refo rm  A c t of 1986 (P.L. 99-514) to  tubtcction. the amendments made by thit tection thall apply
which it relates. t0 bondt istued alter October I J .  1987 (other than bondt
P.L. 100-303. ? 10631(b): issued lu refund bondt istued on or before tuch date).

Act Sec ICCdllb) amended Cute Sec I t r . IR jh M t o r e a d  (2 ) BINDING AGREEMENTS— The amendment* made by
as above Priortoamemlmenl.Code Sec. 146tl)<5xA)rcJdas thit tection shall not apply to bondt (other than advance
follows: refunding bondt) with retpect to a facility acquired after

S6C. 146(f) 01988, Commerce Clearing H ouse, Inc.
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January 9, 1909

The Honorable Tim Kelly 
President of the Senate 
Alaska State Logiul<itu>.e. 
r.O. Dox V 
Junea*’, AK 99811

Dear Senator Kolly

Under the autho.il.; o 2 art. Ill, sec. 18, of the Alaska 
Constitution, I au\ transmitting a bill relating to the 
combining of a sfrlto and use tax proposition with the 
incorporation of a tu -ugh.

Current law does not piovide express authority for a peti­
tion and an election L a jlot for incorporation of a borough 
to include, at the F'-x.e time, a sales and use tax proposi­
tion. AS 29 providv’ only for the combining of a sales and 
use tax propositior \ ith incorporation of a second class 
city. See AS 29.41 'in. The purpose of this bill is to 
ensure the financial v.lc’-ility of a new borough at the time 
of incorporation, an.:- ?:••• simplify incorporation procedures 
similar to those gov*, ui-ng the incorporation of second class 
cities. The Local Boundary Commission anticipates that 
several new boroughs might seek incorporation over the next 
few years. Many of the proposed boroughs might not be levy­
ing property taxes Out’ to the fact that a substantial 
portion of the propelLy to be included in boroughs is exempt 
from property taxes (e.g., undeveloped ANCSA land and 
federal and state land). Therefore, sales and use taxes 
might constitute the sole tax base for a number of the 
boroughs to be incorporated.

Section 1 of the bill adds a new section, AS 29.45.680, to 
authorize a petition for incorporation of a borough (of any 
class) to request that a sales and use tax proposition be 
placed on the same ballot with the incorporation question. 
The petition must state the proposed tax rate. The petition 
may request that incorporation of the borcugh be dependent 
on the passage of the tax proposition. This section does 
not require a tax proposition to be on the same ballot as 
the incorporation question. Proposed AS 29.45.680 is 
identical in procedure and effect to AS 29.45.710 (combining 
sales and use tax propositions with incorporation of second 
class cities).

- i  • "  '
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The Honorable Kelly _  l*aga 2

Section 2 of the bill proponuo a retroactive date of 
January 1 , 1987 for AS 29.45.G80. This is necessitated by 
the fact that the recently incorporated Aleutians East 
Borough, a second class borough, included a sales and use 
tax proposition with the incorporation question in its 
incorporation petition and on the election ballot in 1907. 
While the incorporation of the borough was not dependent, on 
the passage of the sales tax proposition (which passed), the 
borough's sales tax is under legal challenge, and the issue 
is part of the appeal in Lake and Peninsula School District, 
et al. v. Alaska Local Boundary Commission^ Case 
N o s . 3 A N 0 7 - 8 0 0 5 and 3AN 87-9217 (Consolidated). A 
retroactive date of January 1, 1987 will render the question 
moot as to the Aleutians East Borough, and for other 
proponed boroughs, presently in the incorporation process, 
that desire to include a sales and use tax proposition at 
the time of the incorporation ejection.



No. STATE OF ALASKA 1989 LEGISLATIVE SESSION
BILL VERSION : 
PUBLISH DATE:

Sh 95
j . / . f u a a -

REQ UEST: FISCAL NOTE
Revision D ate:________________________________
T .C : "A n  \ ct: .m r.hor I '/.in 'i t-.iic  c o m ln n m n o f  .
j  s . i lo s  .ind m so t a x  w ith  in c o r n ,  o f  Borouqn 
Sponsor: R u le s  C om m ittee

Agency AlTcctcd: j^onMnu^n^^v^Kr^RGu^ion^^^t f u — ■*

Requestor: ' '■ovornor Components:.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 F Y  90 FY 91 FY 9 2 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
M ISCELLANEO US
TO TA L OPERATING - 0 - - 0 - - 0 - - i j - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERALFUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL RJNDS ’
OTHER
TOTAL ’ -  J - - 0 - -  'J - -  I J - — • 1 —

P O S I T I O N S :
• •

FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-TIME .

TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agencytics)

4 6 5 - 4 7 5 0Phone :, 
Date:
Date . p e e

page ot



STATE OF ALASKA 1989 LEGISLATIVE SESSION
BILL VERSION : SB 9'3

PUBLISH DATE:  L /  ) / 8 ()

EXPENDITURES/REVENUES (Thousands of Pollan)
OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
M ISCELLAN EO US
TOTAL OPERATING

CAPITAL

REVENUE

FUND IN G: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER
TOTAL______
POSITIONS
FULL-' TME 
PART*' IME 
TEMPORARY

(Attach a separate page if necessary)ANALYSIS

Linda Edaeworth Phone 
Date:

Prepared by 
Division : Division of Elections

Date:  LCovernoApproved by Commissioner \ YJy/A  
Agency: D i v i s o n  o r  E le»
Distnbuuon (by preparer) : 

LegisLauve Finance 
Legislative Sponsor 
Requestor
Office of Manaccmcnt and Budget 
Impacted Agencvucsi

REQUEST: FISCAL NOTE
Revision D ate:______________________________
Title : A u t h o r i s i n g  c o m b i n i n g  o f

S'l-Lis and lisn.. fax, proposition
Sponsor: Rules Committee ________

the GovernorRequestor: Request ot

Agency Affect'd: Office of the Govorno r 
BRU: Division of Elections

Components :. I - Elections



sive evaluation of formulas for 
State aid to municipalities and re­
lated matters is warranted.

* It is likely that there are unincorpo­
rated regions of the state which arc 
presently able to support borough  
government. A restructuring of 
funding programs could likely ex­
tend financial viability for borough  
formation to all regions of the state.

4 The concept of hom e rule boroughs
seem s to offer the greatest opportu­
nity for residents o f a region to tai­
lor the form of government to best 
meet their needs. Under hom e rule, 
residents o f each new borough  
w o u ld  a d o p t a ch arter  
(con stitu tion ) estab lish in g  the 
powers and duties o f the borough.
State law  requires only that a home 
rule borough provide areawide 
education and planning (as w ell as 
tax assessm ent and collection, if 
necessary).

* F ew regionsof thestatearelikely to 
seek  form atio n  o f b oro u g h s  
through the local initiative process.

* There is a need to re-examine exist­
ing borough boundaries.

Therefore, the LBC recommends that the legislature 
carefully consider the circumstances discussed in  this 
statement and exam ine alternative means to deal with 
the issues raised. Although there may be several 
others, the follow ing alternatives would seem  appro­
priate for consideration: 1 ) identifying and elim inat­
ing disincentives for the formation of boroughs. 2) 
revising State laws and programs to provide greater 
equity in thedistributionof financial aid to m unicipali­
ties, 3) providing for the incorporation of boroughs 
only in those areas which are presently financially vi­
able and which otherwise me the standards for bor­
ough formation and 4) p m . ..'ing for the formatio . of 
boroughs in ail parts of the state, coupled with a 
mechanism to ensure that all boroughs created in this 
fashion are tinancially viable.

FROM: STATEMENT ON BOROUGH GOVERNMENT

These recomm endations of the LBC have not boon 
m ade lightly. It is recognized that any proposal to 
change the status quo is certain to generate intense 
opposition. Further, it isrecognized  that the issues 
and problems identified in this statem ent will not 
be resolved overnight and will require the com ­
mitment of substantial resources. N onetheless, 
this statement is issued as a good faith attempt to 
carryout theconstitutional and sta tu tor /d u tieso f  
the LBC and to seek im provem ents in the delivery  
of regional services throughout the state.
While this statem ent has focused largely on prob­
lems concerning the current structure, readers a re 
encouraged to consider the positive aspects of the 
issue The creation of boroughs throughout the 
state w ould provide residents with a m eaningful 
responsibility and interest in  the developm ent of 
each region. Boroughs offer effective tools to deal 
with a number of the social problems affecting 
many parts of Alaska (e.g. alcohol control and  
mental health).
Further, by im proving econom ies o f scale, a bor­
ough may be able to offer vast im provem ents in 
the deli very of services w ithin a region. Improve­
ments to the structure of service delivery will 
becom e even m ore critical as State funds available 
for public services continue to shrink.

FOOTNOTES

' As used in this statem ent, the term "bor­
ough" means organized boroughs and unified  
municipalities.
1 Victor Fischer, A laska's C onstitutional
Convention (Fairbanks: University o f Alaska
Press, 1975) p. 119.
1 Ibid, p. 120.
* Ronald C. C ease and Jerome R. Saroff, The
Metropolitan Experiment in Alaska - A study of 
Borough Government (N ew  York: Frederick A. 
Praeger, Publisher, 1968) p. 32.

Department of Education, Alaska Public 
School Foundation Fur line Program tMarch 21, 
19S8), p. I.
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■ i t 1 5

§ 29.45.700 M u n ic ip a l G ov ern m en t 5 29.45.710
A rtic le  a. C ity  S a le s  anil Usn T axes.

Section Stcllon
<00 I’owrroflevy 710. Comhimntr sale* and u*o i.n with

incorporation nl .t second dais ntv

Effective data of nrticii.. — Seetton 
90. ch. 74, SLA 1983 provides: "Tim Act takes etfect January I, 1980 “

S ec . 29.45.700. P o w e r  o f  lev y , (a) A city  in a boroueh that Icvips 
and collects areawide sales and use taxes rnny levy sales and use taxes 
on all sources taxed by the borough in the manner provided for 
boroughs, except that the assem bly may by ordinance authorize a citv 
to levy and collect sa les and use taxes on other sources.

(b) A city in a borough that does not levy and collect sa les and use 
taxes for areawide borouqn functions mav levy and collect sa les and 
use taxes in the m anner provided for boroughs.

(c) A city outside a boroueh may levy and '•ollcct sales and use taxes 
in the m anner provided for borouqhs. l J 12 cn 74 SLA 19551

S ec . 29 .45.710. C o m b in in g  s a le s  an d  u se  tax w ith  in c o r p o r a ­
tion  o f  a se c o n d  c la s s  c ity . A petition for incorporation ol a second 
class c ity  may request that a sales and use tax proposal be placed on 
the sam e ballot. The petition m ust state the proposeu tax rate. The 
petition may request that incorporation be dependent on ’ he passage 
of the tax proposition. If so. the incorporation proposition fails if  the 
tax fails. <§ 12 ch 74 SLA 19851

C h a p te r  46. S pec ia l  A ssessm en ts .
Section Section10. Assessment and proposal 80. Pavmcnt

20. Procedure 90 Exemption30. Creadon ot district 100. Reassessment40. ilecora owner 110 Allownule costs50. Ob'ections and revision 129. Ob|ection ana auprul60. Assessment roll 130 interim tinanunc70 Hearing and settlement 140 bpeci.it .isses.mcnt bmm
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> 29.451160 A l a s k a S t a t u t e s S u m . K M E N r 4 29  <15 G70

«<iI If the a sv m h lv  charges interest on sa les  taxes not paid when  
duo. the rate ol interest mav not exceed 15 percent a year on the  
delinquent taxes and shall be charged from the due date until paid in 
full. This subjection applies lo home rule and general law m u n icip a li­
ties.

iei A borough may providu for the creation, recording, and notice o f  
A  lien on real or personal property to secure the paym ent o f a sa les and  
use tax. and the interest, penalties, and adm inistration costa in the  
event of delinquency. When recorded, a lien authorized under th is  
xcctton has priority over other liens except those for property taxes  
and special assessments. ( i  12 ch 74 SLA 1985)

S ec. 29.45.860. N o tice  o f  s a le s  an d  u se  tax . (a) If the borough
levies and collects only a sales tax ai.d use tax. the assem bly sh a ll
provide a notice substantia lly  in the form set out in AS 29.45.020. In 
providing notice under this subsection, the assem bly shall su b stitu te  
for the m illage equivalency its estim ate ol the equ ivalent sa les tax  
rate lor each o f the categories of financial assistance set out in AS  
29.15.020. N otice shall be provided 

i l l  by publishing in a newspaper of general circulation in the  
borough a copy of the notice once each week tor a period o f three
successive w eeks, w ith publication to occur not later than 45 days
after the final adoption of the borough's budget; or 

<2) if there is no newspaper o f general circulation in the borough, by 
posting a copy of the notice for at least 20 days in at least two public  
places in the borough, w ith posting to occur not later than 45 days  
alter the final adoption o f the borough's budget.

lb) Compliance with the provisions o f this section is  a prerequisite  
to receipt o f m unicipal tax resource equalization assistan ce under AS 
29.60.010 — 29.60.080 and sta te  aid for m iscellaneous m unicipal 
services under AS 29.60.100 — 29.60.180. The departm ent sh a ll 
withhold annual allocations under those sections until m unicipal 
officials dem onstrate that the requirem ents of this section have been  
met. i* 12 ch 74 SLA 1985)

S ec . 29 .45.670. R eferen d u m , a d o p tio n , an d  m o d ific a tio n . A 
new sales and use tax or an increase in the rate of levy of a sa les  tax  
approved bv ordinance does not take effect until ratified by a m ajority 
of the voters at an election. 12 ch 74 SLA 19S5)
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another borough in the Bristol Rav region, they will have an 
opportunity to seek a readjustment of the disputed eastern boun­
dary. The same degree of objectivity and consideration will be 
given to their petition as was given to that submitted bv AFB.

VI. ENACTMENT OF THE BOROUGH SAI.FS TAX WAS PROPER

Appellant LPSD asserts that the LBC erred when it au­
thorised an incorporation election that also contained a proposi­
tion by which the voters could authorize the levy of a sales and
use tax. This assignment of error does not appear to bear any
relation to the validity of the LBC's decision concerning the
incorporation of the borough. At first, the LBC desired to pre­
sent a ballot to the voters that combined the incorporation ques­
tion and the referendum on the levy of a sales and use tax into a 
single ballot proposition. Under that approach, an affirmative 
vote on the incorporation question also constituted an affirma­
tive vote on the levy of a sales or use tax.

The LBC, after receiving the advice of the attornev 
general, severed the incorporation cuestion from the tax lew 
proposition. The voters were free to approve the incorporation 
proposition and to express a separate opinion on the tax levy 
proposition. The L3C desired to promote two important policies 
bv providing for the tax lew referendum. The LBC wanted to sim­
plify the procedures necessar” for the new boroueh to adopt >n 
ordinance for the eeneracion of loco’ revenues. Tt was also de­
sirable to save the new boroueh the cost .->r.d the delav associ.ir-*d



with calling and holding a special election after incorporation 
on the tax lew proposition. The latter motivation was especial­
ly important because there was a generally acknowledged shortfall 
of state revenues that threatened the ability of the state to 
fullv support local governments.

Under the procedure authorized bv the LBC, the voters 
would express their will concerning the authority of the borough 
to levy a sales tax before the tax ordinance was adopted. In 
effect, the assembly was given prior authorization rather chan 
post-adoption approval. The LBC believed that "it would exalt 
form over substance" to require post-adoption approval. This 
makes a lot of sense in the context of borough formation when 
none of the machinery of local government is in place, A simiLar 
procedure is authorized for the formation of second class cities. 
AS 29.45.710, Section 710 authorizes an incorDoration election 
for a second class city that combines the incorporation question 
with a tax levy ratification. In that case, a "yes" voce on the 
question of incorporation is also an affirmative vote por the 
imposition of a sales or use tax.

The procedure adopted bv the LBC is similar to the as­
sumption of powers procedure authorized bv law for a newlv incor­
porated borough. AS 29.05.110(b) orovices

Areawide borough powers included ir. ir, incorDora­
tion oetition are considered to be nart of the 
Lncorooraticn quescion. In an election for the 
incorporation of a second class boroueh, each non- 
areawide nower to be exercised is placed separate­
ly on the baLLot.



AppeLlants must: agree that the incorporation petition included 
notice that the new borough was intended to have the power to 
levy a sales and use tax at a specific rate. However, thev arena 
that the ratification cannot be effective unless the ordinance 
levying the tax is adopted before the ratification voce.

A careful readine of AS 29.45.670 does not disclose a 
requirement that a new sales tax for a newly incorporated borough 
may only be ratified after the lew is authorized by ordinance. 
Section 670 provides, "A new sales and use tax or an increase in 
the rate of levy of a saLes tax approved by ordinance does not 
take effect until ratified by a majority of the voters at an 
election." Section 670 can be interpreted to permit sufficient 
latitude for prior authorization of a new sales tax proposed for 
levy by a new general law boroueh. There is no dispute that a 
sales tax may only be levied by ordinance. AS 29.25.010(a)(3). 
However, the words "approved by ordinance" can be read to m o d i f y  

only the phrase "increase in the rate of levy of a sales tax.,.." 
This supports the interpretation accepted by the L5C that a new 
sales and use tax can take effect if it is authorized (ratified) 
and subsequently levied bv an rdinance within Che scope of the 
prior authorization.

Section 670 uses the word "ratifv." The term "ratify" 
means to approve and sanction, to authorize, to confirm, to make 
valid, and mav aDD 1 v to past events well as to present. Cor­
bin Suoolv Co. v. Lords, 173 S.E. 135 (Ga. 1934'. To be effec­
tive, a ratification must be made with an intent to be bound bv



the acts of, In this case, the borough assembly. Cf. Bruton v. 
Automatic Welding Supply Corp., 513 P.2d 1122, 1126 (Alaska
1973). All of the material facts concerning the extent of the 
proposed sales or use tax were known by the voters. The tvpe of 
tax, the activity upon which the tax is to be levied, and the 
rate of the tax were sec out in the ballot proposal. There can 
be little doubt that the voters intended to authorize the lew of 
a sales or use tax.

Other statutes in oari materia with section 670 support 
a construction that permits prior authorization of tax levy or­
dinances. See AS 29.45.600; 29.45.710. Sections 600 and 710
permit merging sales and property tax propositions with incorpo­
ration propositions. These sections apply to the incorporation 
of a second class citv. Here, the boroueh is classified as sec­
ond class. A second class city and a second class borough are 
considered general law municipalities, that is, they may exercise 
only those powers conferred bv law. Nothing in the standards for 
incorporation appear to require a stricter interpretation of the 
tax levy ratification procedures for a second class borough. 
Sections 600 and 710 provide evidence that the legislature con­
sidered a ratification of a tax to be the equivalent of a
prior authorization. Further, appellants can point to no express 
limitation on the oower of the L3C to direct that the incorpora­
tion question for a second class borough appear on the same baL- 
lot as a tax lew preposition.

Puttinz aside the nuestion of whether prior nuchoriza-
- 30 -



tion is appropriate, the fssue before the court is whether the 
borough was properLv incorporated. As mentioned earlier, the 
Incorporation question was separate from the tax proposition. 
Appellants make no argument that supports a finding that the com­
position of the ballot tnateriallv affected the outcome of the 
incorporation election. Nor couLd they. Cleariv, a voter couLd 
have voted "yes" on incorporation while voting "no" on the sales 
tax. The voters' decisions on the questions presented were en­
tirely voluntary. If the prior authorisation procedure is defec­
tive, the remedy available to the borough is simple. It must 
hold a special election after the tax ordinance is adopted. The 
borough is not forever foreclosed from levving a sales tax. It 
would take more time and money to do this but certainly would not 
permanently affect the boroueh's ability to generate enough local 
revenue to finance the cost of local government.

VII. APPELLANTS WERE NOT DEPRIVED OF CONSTITUTIONAL RIGHT TO
NOTICE AMD HEARING
Bay View complains that it was denied its right to due 

process as to a meaningful opportunity to participate before the 
LBC made its decision to accept the petition. Bay View Br at 
UU. Furthermore, Bay View claims that there was no notice calcu­
lated to inform it Cor anv other property owner adiacent to the 
boundaries) of the petitioner's intent to annex Bav View's land 
in the proposed borough and that this denial of due process re­
sulted in an unconstitutional "taking" of its land.

A review of the record on appeal in this case discloses
- 31 -
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for incorporation unless a property tax is levied, and if a
property tax is levied, there is no rational oasis for including 
the disputed areas. Even allowing the greatest latitude possible 
for Commission discretion, there is no reasonable basis for its 
decision to include the disputed areas.

, 4. A borough sales tax may not be validly enacted at
the incorporation election. As noted, the department originally
recommenced that incorporation of the borough, regardless of the 
outcome cf the incorporation election, be conditioned upon
simultaneous enactment of a ballot proposition imposing a saies

that the borough would not impose a property tax, and that
[i ]n order for the LBC to approve the incor- /
poration proposal, it must determine that the 
borough is. indeed financially viable. . . .
Without assurance that the borough will 
possess the authority to levy the proposed 
sales tax, the department does not understand 
how the required determination could rea­
sonably be made. R. 285.

L&? objected to this feature of the proposed action on two 
grounds, (1) that the Local Boundary Commission had no authority 
to accept the petition conditionally, and (2) that a tax enacted 
in that manner would not be valid in any event. R. 29 3-99. 
Ultimately, the Commission decided to place the saies tax propo­
sition on the ballot, but did not condition an incorporation upon 
its approval. Its actions thus leave open the question of the

- 1 7 -



legitimacy of the ballot proposition relative to the tax, and the
Q

effect of its passage.
Deletion of the linkage between enactment of the tax 

and incorporation of the borough does not solve the problem. In 
the first place, there is absolutely no authority whatsoever in 
the Constitution or laws of Alaska for the Local 3oundary Commis­
sion to place a borough sales tax proposition on the ballot, at 
an incorporation election or otherwise. See, Alaska Constitution 
Article X, Section 12, which provides for the Local Boundary 
Commission and grants it the authority to "consider any proposec 
local government boundary change." Statutes defining the power
r- -  -  r  * 1 1 -*-**-* i T* • >' -. r* ~ « « t  « n • 4 ,% 1C H r» -4 * 'w - • »  -  — O  M «  M t .V lU  — W ill*.I ^  ft 4 M «. • • *W «4 ••«. M ^  . .C

29.06, and likewise confer no such authority. AS 29 . 45 . 6 50-.71C 
govern general.! y the enactment of municipal sales taxes./ AS 
29.45.71C permits a sales tax proposal to be placed on the ballot 
at an incorporation election relating to a second-class city 
only, and it dees not apply to an election on incorporation of a 
boroueh.

AS 19.C5.100 and 19 AAC lj.42uia> plainly dc not envision 
or authorise conditional acceptance ci an incorporation petition. 
Moreover, AS 29.t5.712, whose application is expressly limited to 
'-econd-class cities, specifically authorises a s imuitar.eous 
election on incorporation of a second-class city and enactment of 
a sales tax, with incorporation dependent upon enactment of the 
tax proposition. There is no comparable provision relating to 
boroughs or first-class cities. This provision obviously applies 
only to the incorporation of local government entities which do 
not have responsibility for education.

- L 3 -



The decision cites no authority for the placement of
the sales tax proposition on the ballot. Moreover, the specific
manner in which a sales tax may be levied by a borough i3 3et out 
in the statutes. AS 29.45.650 provides that a borough may levy a 
sales tax. Under AS 29.25. 010(a)(3) a tax may be levied by a
municipality only through the enactment of an ordinance. AS 

29.25,020 set3 out certain procedures that must be followed by a 
municipality in enacting an ordinance, which, beyond argument, 
are not complied with in this case. In any event, it is concep­
tually impossible for an ordinance (which must be voted upon by 
the assembly) to be enacted simultaneously with incorporation and 
prior to the election or an assembly.

finally, AS 29.45.670 provides that a borough sales tax 
ordinance "does not take effect until ratified by a majority of 
the voters at an election." Consequently, even if the borough
assembly enacted a sales tax ordinance after the election, it 
would not be valid since Section .670 plainly requires that the 
election be a ratification one after enactment of the ordinance, 
and not prior, to it.

The Commission's response to these problems was two­
fold. First, it referred to AS 29.05.110(c), which it read to 
authorise simultaneous submittal to the voters of the question of 
incorporation and the approval of the assumption of areawido 
powers. R. 514. This reference misses the mark completely. In 
the first plate, the Commission is simply misreading the statute,

- 1 9 -



since it authorizes non-areawide, not areawide, powers to be
placed on the ballot. It states a3 follows:

Areawide borough powers included in an
incorporation petition are considered to be
part of the incorporation question. In an
election for the incorporation of a sec­
ond-class borough, each nonareawide power to 
be exercised i3 placed separately on the
ballot. Adoption of a nonareawide power
requires a majority of the votes cast on the
question, and the vote is limited to the
voters residing in the proposed borough 
outside all cities in the proposed borough.

The sales tax is, beyond argument, of areawide applicability and
the Commission is simpiy wrong in its interpretation of this
statute. As the statute plainly provides, areawide powers
included in the petition •whicr. include taxation, are "considered
to be part of the incorporation question." In ether words,
approval of the incorporation by the electorate automatically
carries with it approval of areawide powers proposed in the
petition, including the power of taxation.

The whole issue is moot anyway, since taxation is a
mandatory areawide power of a second-class borough. See, AS
29.35.170(a) which provides, under the rubrick "mandatory
areawide powers", that "A borough shall assess and collect
property, sales, and use taxes that are levied in its boundaries,
subject to AS 29.45." Finally, the Commission has 'ctaliy
disregarded the distinction between the taxation powec, which is
mandatory and automatically exists by virtue of incorporation of
the borough, and the exercise of that power through the enactment

- 2 0



of a sales tax. Even if AS 29.05. 110(c) authorized placing the 
question of whether the borough should have the taxing power on 
the ballot, that is not what occurred in this case; rather, the 
Commission purported to permit the borough to enact a sales tax, 
without prior enactment of an ordinance, at the incorporation 
election through an unauthorized plebiscite.

Secondly, the Commission held that it would be more 
convenient to ignore the law than to follow it, and stated as 
follows;

An interested party appearing before the 
Commission has objected to any simultaneous 
assumption of the sales and use ta:: power.
[sic] The party argues that there must be a 
strict acherence to the previsions cf AS 
29.45.670 by first requiring the new as-embly 
to adept a tax ordinance and then r e f e r r i n g  
it to the voters.

/
' The Commission finds that a strict adherence 

to AS 29.45.670 as suggested by the interest­
ed party would exalt form over substance.
The cost to the Municipality of holding an 
additional election and the delay occasioned 
by waiting for the election to be held 
warrants a procedure which consolidates the 
electoral process.

R. 514. Since the Local Boundary Commission felt that acherence
to the law wculd "exalt form over substance", it purported to
usurp the power of the legislature and simply repeal the lav;. It
obviously dees net have the authority to do so. Moreover, in
this respect, the Commission also failed tc appreciate not only
the argument made by the "interested party" but the fundamental
distinction between assumption of the taxation power (which is

- 2 1 -



mandatory and automatic with approval of the incorporation) and
the exercise of that power through the enactment of a sales tax.
The sales tax is null and void since it was not enacted in 
accordance with law.

f

CONCLUSION

The action of the Local Boundary Commission with
C t . J p G L . f c  t o  fc h  G G ci S  C G C n  b o i l e d  1 r v  n f  h U ncounoary of the Aleutians East Borough
should be reversed.

DATED at Anchorage, Alaska, this i5th day of January,
1S8S.

?l.2:s c h e r, f r i z d m a n,BRi.diAN & COOKE 
•attorneys for Appellant 
The Lake and Peninsula 
School District

^ « o h n  sT Healana
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S a » o o L  o p  La w  Fa c u l t y

March 9, 1989

Ms. Kerry Hoffman
Anchorage Historic Properties, Inc.
524 West 4th Avenue 
Anchorage, Alaska 99501
Re: Conserva.tlon/Pr.eservation Easement Legislation
Dear Ms. Hoffman;
As we discussed on the telephone yesterday, I have been involved 
with legislation of the above nature for over 10 years and have 
written substantially in the field (see Chapter 34A, Volume III 
of Powell on Real Property). Frequently, concern is expressed 
with respect to the impact of such legislation on the real 
property tax base. Such fears have proven to be groundless. 
Perhaps the best proof is the experience of the 45 states that 
have some form of conservation easement legislation. In New 
York, the statute has been in effect for five years and no 
problem has arisen in this respect. Many states have had 
conservation easement statutes for between 10 and 20 years, and I 
know of none in which diminution of the tax base has proven to 
be a problem.
The reasons are varied why conservation easements do not present 
a substantial fiscal problem for local governments. They 
include:
a) As a general proposition, a limited number of property owners 
are willing to make the substantial economic sacrifice which 
results from restricting the use of their land or structures on 
the land. Visions of property owners lining up for the privilege 
of terminating or limiting their development rights are 
unrealistic.
b) To the extent that conservation easements limit the use or 
development of real property, they also limit the financial 
demands for services from local government. Property that is not 
developed sends no children to school, creates no sewage or 
garbage, and requires little police protection. Historic 
structures protected by preservation easements cannot be replaced 
with more intensive development that would make greater demands 
on the community.
c) Overall, conservation and preservation easements tend to 
enhance the attractiveness of a community and the real property



✓

within a community. They create offsetting values and economic 
benefits that compensate for the loss of any real property taxes 
from the specific parcels that are burdened by the restrictions.
The question of the impact of conservation easements came up in 
New York State prior to the passage of our conservation easement 
statute (Article 49 of the New York Environmental Conservation 
Law). I enclose a copy of a letter that I wrote in 1982 when the 
legislature was considering enactment. While the letter is 
addi *sed mainly toward open '.pace uses, it also applies to 
easements which protect historic sturctures.
Please let me know if I can be of any further assistance.

WRG:mkh 
Enc.
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School op Lam/ fAtutrr

March 18, 1982

S e n a to r  John Dunne 
Room 711
L e g is la t iv e  Office Build ing  
A lbany, New York 12247
A tten tion ; T h o m a s  F a i s t ,  E s q .

Re: C o n s e rv a t io n  E a s e m e n t  L e g is la t io n  S. 6753-A
D e a r  M r .  E. is t :

I a p p re c ia te  y o u r  tak in g  the t im e  to d i s c u s s  th is  m a t t e r  with 
m e  on the te lephone the o th e r  d ay . A s I ind ica ted  to you, I be lieve  
th a t  the le g is la t io n  w ill  be u se fu l  in p ro v id in g  an  ad d i t io n a l  too l to  
th e  p r iv a te  s e c to r  fo r  the  p r e s e r v a t io n  of open s p a c e .  Such p r iv a te  
s e c to r  a c t iv i ty  c o m p le m e n ts  s ta te  and lo c a l  e x p e n d i tu re s  fo r  such  
p u rp o s e s  and  will be of s u b s ta n t ia l  e c o n o m ic  ben e f i t .  T he  ad v a n ta g es  
of the le g is la t io n  a r e ,  I b e lie v e , e a s y  to a p p re c ia te  and I w ill not 
dw ell on th em  fu r th e r .  In s te ad , I w ill a d d r e s s  m y s e l f  to  the m a j o r  
i s su e  r a i s e d  in opposition , n am e ly  the f e a r  of e r o s io n  of the lo c a l  
ta x  b a se .

D urin g  m y  p ro fe s s io n a l  c a r e e r  in the p ra c t ic e  of law , in 
g o v e rn m en t ,  and a s  a  law  p r o f e s s o r ,  a  m a j o r  a s p e c t  of m y  w o rk  h as  
been  In the fie ld  of land  u s e ,  r e a l  p ro p e r ty ,  and r e a l  p r o p e r ty  ta x a t io n .  
I am , th e r e f o r e ,  fu lly  aw a re  of the r a m i f ic a t io n s  of the p ro p o s e d  l e g i ­
s la t io n .  R e a l i s t ic a l ly ,  it is  e x t r e m e ly  u n l ik e ly  th a t  it w ill  r e s u l t  in 
a  ru s h  of p r iv a te  p r o o e r ty  o w n e rs  to give up th e i r  d ev e lop m en t r ig h t s .  
F e d e r a l  tax  b enefits  w ill  r e s u l t  on ly  if  su ch  r ig h ts  a r e  g iven  up In 
p e rp e tu i ty .  Few p r o p e r ty  o w n e rs  w ill  be w illing  to m a k e  the s u b s ta n ­
t i a l  lo n g - te r m  eco n o m ic  s a c r i f i c e  w hich would r e s u l t  f ro m  r e s t r i c t i n g  
th e  use of t h e i r  land . In ad d it io n , in m o s t  of the tax in g  ju r i s d ic t io n s  

. .  in  the S ta te ,  the m a j o r  p o rt io n  of the tax  b a se  is  im p ro v e m e n ts  r a t h e r  
th an  land . U se of the m e c h a n is m  p ro v ided  fo r  1 x the s ta tu te  m a y  r e ­
su l t  in a  m in o r  d im inu tion  of a  s m a l l  p o r t io n  of a  c o m m u n i ty 's  tax  b a s e .



T h o m a s  F a l s t ,  E s q .
-  2  -

M arch  18, 1982

T h is  m in o r  lo s s  shou ld , Ir. the n o rm a l  c o u rs e  of e v e n ts ,  be o ffse t 
by In c re a s e d  v a lu e s  re s u l t in g  from  open  sp ace  p re s e rv a t io n .  A lso , 
re d u c t io n  In reven u e  would be o ffse t  In the long run by d e c re a s e d  
p r e s s u r e  on co m m unity  e x p e n d i tu re s .  Open sp ace  sen d s  few c h i ld re n  
to schoo l, and re d u c e s  t ic co s t  of po lice  and f i re  p ro tec t io n .

A com m unity  am en ity , such  a s  open sp a c e ,  h a s  r ipp le  e f fe c ts  
In t e r m s  of Its  b en e f i ts .  It ca n  m a in ta in  and enhance the value of 
p r o p e r t i e s  a  c o n s id e ra b le  d is ta n ce  aw ay. T h u s ,  o v e r  a p e r io d  of 
t im e ,  p ro p e r ty  v a lu e s  In any a r e a  w ill  r e f le c t  the d e s i r a b i l i ty  of 
the a r e a  which will be b ased  upon m a n y  f a c to r s ,  one of which Is open 
sp ace  p re s e r v a t io n .

It would, of c o u r s e ,  be n o n s e n s ic a l  to tax  the n o n -p ro fi t  o r g a n i ­
za t io n s  which a r e  re c e iv in g  the r e s t r i c t i v e  c o v e n an ts .  T hey  a re  not 
r e c e iv in g  any th ing  of eco n om ic  value to  th em . On the c o n t r a r y ,  they  
m a y  be in c u r r in g  som e expense .n o r d e r  to a d m in is te r  and m o n i to r  
the co v e n a n ts .  T h ey  will be p e r f o rm in g  a  puoli': s e r v ic e ,  b en e fit ing  
the s ta te  and the com m unity , and it would s t r ik e  a t the h e a r t  of the 
le g is la t iv e  p u rp o se  to p en a lize  them  f o r  do ing so .

While It is  not d e te rm in a t iv e ,  it i s  a lso  co m fo r t in g  to know that 
o th e r  s t a te s  have adopted  s i m i l a r  le g is la t io n .  T h ese  include C o lo r ­
ado , C onn ec ticu t ,  D e law are , F lo r id a ,  G eo rg ia , M ary land . M a s s a c h u ­
s e t t s ,  New H a m p sh ire ,  N urth  C a ro l in a ,  O regon , Rhode Is land  and U tah . 
A u se fu l  l i s t  with c i ta t io n s  Is at p ag e s  567-577 of the F a l l ,  1979 is su e  
of the R eal P r o p e r ty ,  P ro b a te  and T r u s t  Jo u rn a l ,  at the end of an 
ex c e l le n t  a r t i c l e  on the su b je c t .

P le a s e  fee l  f re e  to c a l l  If you have any q u es tion s  o r  if I m a y  be 
of f u r th e r  a s s i s t a n c e .

S in ce re ly ,  ,

W illiam  R. G in sb e rg  
P r o f e s s o r  of Law

W R G /gm s
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# CONSERVATI

UNIFORM CONSERVATION EASEMENT ACT f
Table o f Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Oate Statutory Citation
Arizona ............... 1985, c. 171 

O.C.law 6-113
19B4, H.1074 
1985, C. 395
1985, C. 232
1986, C. 404 
1983. C. 291 
1983, C. 434
1981, C. 261

4-16-1985 • 
6-16-1986
9-1-1984 
6-21-1985 •
5-24-1985 •
3-27-1986 
5-13-1983* 
9-1-1983
4-27-1982

A.R.S. §5 33-271 to 33-.76.
D.CXode 1981, $S 45-2601 to 45-2605.
West's A.l.C. 32-5-2.6-1 to 32-5-2.6-7.
33 MRSA §§ 476 to 479-0.
M.S.A. «  84C.01 to 84C.05 
Code 1972, §5 89-19-1 to 89-19-13. 
N.R.S.ll 1.390 to 111.400.
V.T.C.A., Natural Resources Code §J 183.001 

to 183.005.
W.S.A. 700.40.

District of Colum­
bia
In d ia ia ...............
I* t .....................
Minnesota............
Mississippi............
Nevada...............
Texas...................
Wisconsin............

•  Oat* o f  approval.

Historical Note
Tike Uniform Contovttioa (Uianem Act m  ipproved prtftlorjr note end com menu i n  trt forth ut thit lupplt-

by the NtuomJ Conference o f Commuuooen on Uniform mcnt.
Sute L t n  in 1911. The complete teit of the t o ,  the

PREFATORY NOTE
The Act enable* durable restrictions and affirmative obligation* to be attached to real property to 

protect natural and hiatonc resource*. Under the conditions spelled out in the Act. the restrictions 
and obligations are immune from certain common law impedimenta which might otherwise be raised. 
The Act maximizes the freedom of the creators of the transaction to impose restrictions on the use of 
land and improvements in order to protect them, and it allows a similar latitude to impose affirmative 
duties for the same purposes. In each instance, if the requirements of ths Act are satisfied, the 
restrictions or affirmative duties are binding upon the successors and assigns of the original parties.

Thd Act thus malces it possible for Owner to transfer a restriction upon the use of Blackacre to 
Conservation, Inc, which will be enforceable by Conservation and its successors whether or not 
Conservation has ac interest in land benefitted by the restriction, which is assignable although 
unattached to any such interest in fact, and which has not arisen under circumstances where the 
traditional conditions of privity of estate and "touch and concern" applicable to covenants real are 
present. So, also, the Act enables the Owner of Heritage Home to obligate himself and future 
owners of Heritage to maintain certain aspects of the house and to have that obligation enforceable 
by Preservation. Inc, even though Preservation has no interest in property benefitted by the 
obligation. Further, Preservation may obligate itself to take certain affirmative actions to preserve 
the property. In eaeh case, under the Act, the restrictions and obligations bind successors. The Act 
dnes not itself impose restrictions or affirmative duties. It merely allows the parties to do so within 
a consensual arrangement freed from common law impediments, if the conditions of the Act are 
complied with.

These conditions are designed to assure that prove ted transactions serve defined protective 
purposes (Section 1(1)) and that the protected interest is in a "holder" which is either a governmental 
body or a charitable organization having an interest in the subject m atter (Section U2) )■ The interest 
may be created in the same manner as other easements in land (Section 2(a)). The Act also enables 
the parties to establish a right in a third party to enforce the terms of the transaction (Section 
3(aX3)) if the possessor of tho right is also a  governmental unit or chanty (Section 1(3)).

The interest* protected by the Art are termed "easements." The terminology reflects a rejection 
of two alternatives suggested m existing state act* dealing with nonpossessory conservation and 
preservation interests. The ftrai removes the common law disabilities associated with covenant* real 
and equitable servitudes in sdditon to those associat id with easements. As statutonly modified, 
these three common law m trrrsts retain their separate existence as instruments employable for 
conservation and preservation ends. The second approach seeks to 'rest* a novel additional interest 
which, although unknown to the common law. ts. in some ill-defined sense, a statutonly modified 
amalgam of the three traditional common law interests.
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The easement alternative is favored in the Act for three reasons, Firet, lawyers and courts aie 
most comfortable with easements and easement doctrine, lesa so with restrictive covenants and 
equitable servitudes, and can be expected to experience severe confusion if the Act opts for a hybnd 
fourth interest. Second, the easement is the basic lessth an ft*  interest s t common law; the 
restrictive covenant and the equitable servitude apoeared only tiecause of then-current, but now 

■ outdated, limitations of easement doctnne. Finally, non possessory interests satisfying the require­
ments of covenant real or equitable servitude doctnne will invariably meet the Act's less demanding 
requirements as "casements." Hence, the Act's casement (mentation should not prove prejudicial to 
instruments drafted as real covenants or equitable servitudes, although the converse would not be 
true.

In assimilating these easements to conventional easements, the Act allows great latitude to the 
parties to the former to arrange their relationship as they see f i t  The Act dtffen in this respect 
from some existing statutes, such as that in effect in Massachusetts, under which interests of this 
nature are subject to public planning agency review.

There are both practical and philosophical reasons for not subjecting conservation easements to a 
public ordering system. The Act has the relatively narrow purpose of sweeping away certain 
common law impedimenta which might otherwiae undermine the easemi u* v -’idity, particularly 
those held in gross. It is is the intention to facilitate private grants that serve the ends of land 
conservation and historic prerarvation. moreover, the requirement of public agency approval adds a 
layer of complexity which ms* discourage p n w . actions. Organizations and property owners may 
be reluctant to become involved in the bureaucratic, and sometimes political, process which public 
agency participation entails. Placing such a requirement in the Act may dissuade a state from 
enacting it for the reason that the state does not wish *o accept the administrative and fiscal 
responsibilities of such a program.

In addition, controls in the Act and in other state and federal legislation afford further assurance 
that the Act will serve the public interest. To begin with, the very adoption of the Act by a state 
legislature facilitates the enforcement of conservation easement serving the public interest Other 
types of easements, real covenants and equitable servitudes arc enforceable, even though their 
myriads of purposes have seldom been expressly scrutinized by state legislative bodies. Moreover, 
Section 1(2) of the Act restricts the entities that may hold conservation and preservation easements 
to governmental agencies and charitable organizations, neither of which is likely to accept them on 
an indiscriminate basis. Governmental programs that extend benefits to private donors of these 
easements provide additional controls against potential abuses. Federal tax statutes and regula­
tions, for example, rigorously define the circumstances under which easement donations qualify for 
favorab'e tax treatment. Controls relating to real estate assessment and taxation of restricted 
properties have been, or can be. imposed by state legislatures to prevent easement abuses or to limit 
potential loss of local property tax revenues resulting from unduly favorable assessment and 
taxation of these properties. Finally, the American legal system generally regards private ordering 
of property relationships as sound public policy. Absent conflict with constitutional or statutory 
requirements, conveyances of fee or non-poasessory interests by and among private entities is the 
norm, rather than the exception, in the United S ta tu . By eliminating certain outmoded easement 
impediments which are largely attributable to the absence of a tanu title recordation system in 
England centuries earlier, the Act advances the values implicit in this norm.

The Act does not address a number of issues which, though of conceded importance, are considered 
extraneous ts primary objective of enabling private parties to enter into consensual arrangements 
with char, •  organizations or governmental bodies to protect land and buildings without the 
eocumbrancc of certain potential common law impediments (Section 4). For example, with the 
exception of the requirement of Section 2(b) that the acceptance of the holder be recorded, the 
formalities and effects of recordation are left to the state s registry system; an adopting state may 
wish to establish special indices for these interests, as has been done in Massachusetts.

Similarly unaddressed are the potential impacts of a state's marketable title laws upon the duration 
of conservation easements. The Act provides that conservation casements have an unlimited 
duration unless the instruments creating them provide otherwise (Section 2(c) (. The relationship 
between this provision and t ie  marketable title act or other statutes addressing restrictions on real 
property of unlimited duration should be considered by the adopting state.

The relationship between the Act and local real property assessment and taxation practices is not 
dealt with; for example, the effect of an easement upon the valuation of burdened real property 
presents issues which are left to the state and local taxation system. The Act enable* the 
structuring of transactions so as to achieve tax benefits which may be available under the Internal 
Revenue Code, but parties intending to attain them must be mindful of the specific provisions of the 
income, estate and gift tax laws which are applicable. Finally, the Act neither limits nor enlarges the 
power of eminent domain; such matters a t the scope of that power and the entitlement of property
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owners to compensation upon Its exercise ere determined not by this Act but by the ..doptiriic e U t s 'a  eminent domain coda and related statutes
G eneral S ta tu to ry  Notes

A rtieae. Dm A n to n s  u m  tu b tts n lu l tdoptton  of the 

m tfor provision* oI ths Uniform Act. but cunU uii num erous 

•sn siK n s. um iauont *nd *Wlm«m*l m su sr « h n li  ci/im x be 

c leu ly  mdicnlad by statutory m u t  

Ind ira*. Adds u n io n  i s  follow*

- i U S - l t - 7  T ti.r to .
"F o r the p u rp u a  of 1C 6 1 I.  rest property su b le t to a 

cnntervstwM e u rm ra i  thsll h t l u n u i l  and u tc s l  on a haau 

that reflects ihe n u iM n l "

Mlauaalse*- A ddl a MCtioa a t  follows 

" I  i a - i a - 1 1 .  CayttaJ Iw p ro tsm m a  on y n y n t i  san e  
•b leb  m ttm mu  bare baas ( r u ln d .

"W iin ih t  tic e p o o e  of M iism ippt L sn d m sits .' a t de- 

lined by Ib t AnuquiiMS L a *  of Mississippi (Section J 9 -7 - I  

r t  ieq , Mnnistippt Code of 1972) ar.d of properuca r a in e d  

m tbe N auoeaJ Hr j itte r  of H ttlortc Plate*, no public m on­

ey, d en ted  either (n u n  a ip stia l fund n t the O eneisl Fund, 

thail he esprodm l for uapital uniito** tents on any ita l  

property upon • h x h  a (o n te r t t l io o  aaaem rat hat heen 

granted unless the to n terv tlm n  eaaemee it perpetual a 

In te rn m en ts! body it ihe holder of the estem rat and Ihe 

isp iia l im provem ent! are tolely foe Ihe ute and benefit of 

tuch holder "

Nevada. The N etad a  act it a tuh tisn lie l adoption of the 
manor provisions of the Uniform A ct. but con ta in t num rruut 

• a n tn o n i. om iw u n t and additional m ailer nhK h cannot be 

clearlv indicatad by statutory  notes

New V erb, tactions < * -0 )0 1  lo  4 S - 0 J I I  o f the New 

V n rt Envu m m ental Conservation Lao do not constitute a 

subttam ial adoption of the Uniform  A ce  although they 

contain tom e similar provisions and have the came general 

purpose

rata htld by I 
fall art thin 0 
manta. Such ui real proper 
must sarva ot 
podtss: fVotac 
sources; prou 
arvstian of Uu 
other similar t 
(I).

A "holder'' 
ing specified | 
types of chs 
and trusts, pi 
holder include 
the conservsti 
sted in the ft word "chant* 
icrtbes orgsm 
to the commor 
tuttus as i u  
law.

CONSERVA

UNIFORM CONSERVATION EASEMENT ACT

1981 ACT

An Act to be known as the Uniform Conservation Easement Act, relating to (here insert 
the subject matter requirements of the variouj states).
Sertion
1. Definitions

2. Creation. Conveyance. Acceptance and Duration 

3 Judicial Actions

Sseiioa

4. Validity

5. Applicability

h. Uniformity o f Application and C cnilructton.

§ 1. (D efin itions]
As used in this Act, unless the context otherwise requires:
(1) "Conservation easement" means a nonpossessory interest of a holder in real 

property imposing limitations or affirmative obligations the purposes of which include 
retaining or protecting natural, scenic, or open-space values of real property, assuring its 
availability for agricultural, forest, recreational, or open-space use, protecting natural 
resources, maintaining or enhancing air or water quality, or preserving the historical, 
architectural, archaeological, or cultural aspects of real property.

(2) "Holder" means:
(0 i  governmental body empowered to hold an interest in real property under the 

laws of this State or the United States; or 
(ii) a charitable corporation, charitable association, or charitable trust, the purposes 

or powers of which include retaining or protecting the natural, scenic, or open-space 
valuis of real property, assuring the availability of real property for agricultural, 
forest, recreational, or open-space use, protecting natural resources, maintaining or 
enhancing air or water quality, or preserving the historical, architectural, archaeologi­
cal, O’ cultural aspects of real property.
(3) "Third-party right of enforcement" means a right provided in a conservation 

easemem to enforce any of its terms granted to a governmental body, charitable 
corporatitn, charitable association, or charitable trust, which, although eligible to be a 
holder, is not a holder.

COMMENT
Section 1 defines three central elements: can be a holder: and who can possess a "third-

What is meant by a conservation easement; who party right of enforcement." Only those inter-
60
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t." Only those inter-

r* u  hslil by •  "holder,'' at defined by the Act, 
fell within the definition* of protected ease­
ments. Such eeeemenu are defined u  m terrau 
in reel property Even if ao held, the easement 
must serve one or more of the following pur­
pose! Protecuon of natural or open-space re­
sources; protection of air or water quality; pres­
ervation of the historical aspects of property; or 
other similar objective* spelled out tn subsecUon 
!1>.

A "holder'' may lie a governmental unit hav­
ing specified powers (subsecUon (2Xi)) or certain 
types of chantable corporauon*. aasociaUons, 
and trusts, provided that the purposes of the 
holder include those same purposes for which 
the conservation easement could have been cre­
ated in the first place (subsecuon l2Xii)). The 
word "chantable", in SecUon 1(2) and (3), de- 
senbes organisations that are chanties according 
to the common law definiuon regardless of their 
status as exempt organuauons under any tax law.

CONSERVATION EASEMENT ACT

KecogniUon of a "third-party nght of enforce­
ment" enables the parties to structure into the 
transaction a party that I* not an easement 
"holder," but which, nonetheless, has the nght 
to enfoice the terms of the easement (Sections 
113), 3iaX3)). But the possessor of the third par­
ty enforcement right must be a governmental 
body or a charitable corporauon, associaUon, or 
trust. Thus, if Owner transfers a conservation 
•NLsemenl on Blackacre to Conservation. Inc.. he 
could grant to Preservauon, Inc., a chantable 
corporaUon, the nght to enforce the terms of the 
easement, even though Preservation was not the 
holder, and Preservation would be free of the 
common law impedimenta eliminated by the Act 
(Secuon 4). Under this Act, however. Owner 
could not grant a similar nght to Neighbor, a 
pnvate person. But whether such a grant might 
be valid under other applicable law of the adopt­
ing state is left to the law of that state. (Secuon 
5(c).)

§2

Action In Adopting Jurisdiction*
V ii IiS m i how  O ffic ia l T « C  

DUt.-Ut ol C o la a S ls . Introductory m aterial reads: "F o r  
tb* purposes o f thn  set, the ttn ti:"

M a la *. In  subsec. ( I ) ,  om tti "o r prescrvm i the htslon- 
ca t architectural archacologicaJ. or cu ltu ra l aspects".

In  subseo t2Xu) and ( ) ) .  substitutes "nonprofit corpora­
tio n " for "charitab le corporation, chanub le association" 

Additionally, defines "re a l property" 10 include lurface n u n  
M laaiarpp i. Section reads
"F o r  purposes of this chapter, the fo llow ins words shall 

have the meaning iscn Ix U  herein unless the coatest other­
wise requires:

" ( I )  'Conservation easement' shall mean s non possesso­
ry  interest o f a bolder in real property imposing lim ita ­
tions or affirm ative obligations, the purposes o f w hich 
include retaining o r protecting natural, scenic historical 
or open-tpaec values o f real property, assuring us avail- 
ab ility for agricu ltural, forest, recreational, educational or 
open-space use protecting natural features and resources, 
m aintaining o r enhancing a ir and w ater quality or pre­
serving tbs natural, h istorical, architectural, archaeologi­
cal o r cu ltural aspects o f real property.

~ P )  'H o ld e r' shall mean either.
“ (a ) A  governm ental body empowered by the law  o f 

th is state o r the United States to hold an interest in  real 
property; or

"(b ) A  private, nonprofit, chantable or educational 
corporauon. ainocisnon o r trust, the purposes o r pow­
ers o f w hich include retaining or protecting Ihe natural, 
scenic, h iilo rv ia i or open-space values of real property.

sisuring the availab ility o f real propcny for agn- 
cu ltural, forest. recrestionsJ. educational or open-space 
use. protecting natural features and resources, m ain­
taining or enhancing a ir or water quality or preserving 
the natural, historical, arch itectural, archaeological or 
cu ltu ra l aspects o f teal property w hich is the recipient 
o r grantee o f a conservation easement.
“ O ) ‘Third-party nght o f enforcem ent' shall mean a 

nght granted in  a conservation easement to a governmen­
tal budy o r pnvate. nonprofit chantable corporation, asso- 
ciauon or trust, w hich is not a holder but which is eligible 
10 be a holder. 10 enforce any o f ihe terms o f the 
conservation easement.

"(4 ) 'Perso n ' shall mean any natural person o r legal 
en tity ."
T ria s . In  subsec. ( I ) ,  substitutes "designed lo " for "ih e  

purposes o f w hich include" (w ilh  conform ing gram m atical 
variations not affecting substance, e.g., "re ta in " for "retain- in»").

In  subsec. (2 X U ). substitutes "created o r empowered to " 
for "the purposes or pow cn o f w hich include" (w ith  con­
form ing gram m atical variations not affecting substance, e g , 
"re ta in " for "re ta in in g ").

in  subsec. ( ) ) ,  substitutes “ that is elig ib le to be a holder 
but is not a holder”  for " , w hich, although eligible to be a 
holder, is not a holder”

Adds subsec. (4 ) as follows: "  *Servient estate' means the 
real property burdened by the conservation easement. * 

W isconsin. In  subsec. ( I) ,  inserts "preserving s bunal 
sue. as defined in s. IJ7 ,7 0 (IX b )." fo llow ing “ w sler quali­
ty ,".

Library References
H ealth and Environm ent * » 2 ).S (4 ).
C J5 .  Health and Environm ent ( {  91 et seq, DO. D 2 .

5 2. ^Creation, Conveyance. Acceptance and Duration)
(a) Except as otherwise provided in this Act, a conservation easement may be created, conveyed, recorded, assigned, released, modified, terminated, or otherwise altered or affected in the same manner as other easements.
(b) No rijjht or duty in favor of or against a holder and no right in favor of a person 

having a third-party nght of enforcement anses under a conservation easement before its acceptance by the holder and a recordation of the acceptance.
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(c) Except aa provided in Section 0(b), a conservation easement is unlimited in duration 
unless the instrument creating it otherwise provides.

(d) An interest in real property in existence at the time a conservation easement is 
created is not impaired by it unless the owner of the interest is a party to the conservation 
eascmunt or consents to it.

COMMENT
Section 2(a) provides that, except to the extent otherwise indicated in the Act, conservation easements are indistinguishable from easements recognized under the pre-Act law of tho state in terms of their creation, conveyance, recordation, assignment, release, modification, termination or alterauon. In this regard, subsection (a) reflects 

the Act's overall philosophy of bringing less- than-fce conservation interests under the formal easement rubric and of extending that rubric to the extent neceisary to effectuate the Act’s pur­poses given the adopting state's existing com­mon law and statutory framework. For exam­ple, the state's requirements concerning release of conventional easements apply as well to con­servation easements because nothing in the Act provides otherwise. On the other hand, if the state's existing law does not permit easements in gross to be assigned, it will not be applicable to conservation easements because Section 4(2) ef­
fectively authorizes their assignment

Conservation and preservation organizations using easement programs have indicated a con­cern that ins..uments purporting to impose af­firmative obligations on the holder may be uni­laterally executed by grantors and recorded without notice to or acceptance by the holder ostensibly responsible for the performance of the affirmative obligations. Subsection (b) makes clear that neither a holder nor a person having a third-party enforcement right has any

rights or duties under the easement prior to the recordation of the holder's acceptance of it.
The Act enables parties to crime a conserva­tion easement of unlimited duration subject to 

the power of a court to modify or terminate it in states whose case or statute law accords their courts that power in the case of casement. See Section 3(b). The latitude given the parties is consistent with the philosophical premise of the Act. However, there are additional safeguards; for example, easements may be created only for certain purposes and may be held only by certain ■‘holders.” These limitations find their place comfortably within similar limitations applicable to charitable trusts, whose duration may also have no limit Allowing the parties to create such easements also enables them to fit within federal tax law requirements that the interest be "in perpetuity” if certain tax benefits are to be derived.
Obviously, an easement cannot impair prior rights of owners of interests in the burdened property existing when the easement comes into being unless those owners join in the easement or consent to it. The easement property thus would be subject to existing liens, encumbrances and other property rights (such as subsurface mineral rights) which pre-exist the easement, unless the owners of those rights release them or subordinate them to the easement (Section 2<d).)

Action in Adopting Jurisdictions
V trtitJo M  fro a  O fflclx ] T cx ti 

D U tric t o f Colum bia. Section rends:
" (* X D  Except u  otherwise provided in this ic t , ■ comer- 

vstion easement tn iy  be created, conveyed, recorded, as- 
u p e d , released, m odified, term inated, o r otherw ise altered 
or tiTected in  the same m anner as other easements, provided 
that the rccordauoo o f any conservation easement as defined 
in section 2, o r o f any assignment, release, m odification, 
term ination, o r other alteration o f a  conservation easement 
shall be exempt from  the recordation tax imposed by section 
30) o f the D istric t o f Colum bia Real Estate Deed R ec­
ordation Tax A ct, approved M arch  2. 1962 (76 Stat. 12: 
D  C  Code, sec <5-923). and from  the transfer tax imposed 
by section 4 0 ) o f the D istrict o f Colum bia Revenue A ct o f 
1980, effective September 13. 1980 (D C .U w  3-92; D .C . 
Code. sec. 47-903).

" (2 ) The exemption provided fo r in subsection (2 ) o f 
this section shall not apply if  the consideration for the 
conservation easemrnt exceeds 5100 in value.
"(b ) N o  right o r duty in favor o f cr against a person 

having a third-party right o f enforcem ent ansea under a 
conservation easem rnt before its acceptance by ihe holder 
and a tecordalion o f the acceptance.

" (c ) Ercepx as provided tn section 4(b). a conservation 
easement is unlim ited in duration un leu  Ihe instrum ent 
creating it otherw ise provides
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"(d ) A n  interest in  real property in  existence at the tim e a 
conservation easement is created is not impaired by it unless 
Ihe owner o f the interest i l  a party to the conservation 
easement o r consents to it.

"(e ) A  conservation easement is va lid  even under the 
follow ing circum stances:

" ( I )  It  is not appurtenant to an interest in real proper­
ly :

"(2 ) It  can be o r has been auigned to another ho lder
"(3 ) It  is not o f a character that has been recognised 

trad itionally at common taw;
"(4 ) I l  imposes a negative burden;
"(3 ) It  imposes affirm ative obligations upon ihe owner 

o f an interest in ihe burdened property or upon ihe 
holder:

"(6 ) The benefit does not touch o r concern real proper­
ly ; or

"(7 ) There is no p n vity o f estate o r o f contract.”  
M a la r. In  subsec (a ), adds "created  by w ritten instru­

m ent" a l the end thereof

Subsec. lb ) reads: "N o  nght or du ly m favor o f nr against 
a holder arises under a conservation easement un leu it is 
accepted by ihe holder and no nght in favor o f a person

having a )rd-pnny nght 
oooscrvaUon easement uni 
having a 3rd-paxty right o

Subsec. (c) rends:
"E ice p x  aa provided in 

easement u  unlim ited us d

"A . The instrum ent ci

"D . Change o f ctrcum  
longer in the public InUs 
under section 478."

Adda a  subaection w h ict 
a conservation easement fl­
at w hat tunes rep resen tin ' 
easement o r o f any pcrv 
enforcem ent shall be enui 
com pliance."

M h s M M . tn subtec. 
same m ethod and manner 
in  the same m anner u  o il

tn  subsec. (b ), substitute 
third-party n g h t" for "n o  r 
third-party n g h t".

In  subacc. (c ), inserts

In  subaec. (d ), substitute 
“ It "  fo llow ing  " is  not tmpi

r  CONSERVATION

H ealth  and Environm en 
C J.S . H ealth  and Envu

§ 3. (Judicial Act
(a) An action aff

(1 ) an owner o
(2) a holder of
(3) a person ha
(4) a person at

(b) This Act does 
easement in accord

Section 3 identifies who may bring actic terminate conservatio parcels burdened by t otherwise affect cons era of interests in r easements might wis) easements also impos these duties are brear era and persons havir forcement might obvi enforce restnctions c burdened properties, 
categories of persons from the explicit ter the Act alio recogm applicable law may cr mns. For example, the Attorney General capacity as supervisor by statute or at comr
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ilimited in duration
•’ation easement is 
to the conservation

■asement prior to the acceptance of it  
to create a conserva- i duration subject to lify or terminate it in :te law accords their se of easement See given the parties is thicaJ premise of the 
dditiona! safeguards; y be created only for e held only by certain >ns find their place 
limitations applicable i duration may also he parties to create ;s them to fit within s that the interest be ax benefits are to be
cannot impair prior •sts in the burdened easement comes into join in the easement ement property thus ; liens, encumbrances (such as subsurface -exist the easement, rights release them easement. (Section

v m exutcncc ( I  the tune i  
• not unpaired by it un leu 
■any to the conservation

it valid even under the

in  in tem t in real proper-

-tipied 10 m other holder; 
that h u  been recofnired

irdem
1li|it> atu upon Ihe owner 
d property or upon ihe

•h or concern real proper-

c it iie  or o f ro m rict “  
-reaied by wnuen intlru-

Ju ly  in fator of or e in n it 
non eaim ent un leu  u u  
|h t in favor o f a p trion

having a 3rd-party right o f enforccxrent irtiea  under a 
ooruervation easement un leu it i i  accepted by any penon 
having a 3rd-party right o f enforcem ent."

Subaec. (c ) rendu

"Excep t u  p ro w led  In  thia aubchapter, a com ervauon 
easement u  unlim ited in  duration un leu:

“ A . The inurnm ent creating it otherw ue provide* or

“ B . Change o f circu nu lx non  renders the easement no 
longer in  ihe public Interest u  determ ined in an action 
under section 473."

Adds a subsection w hich reads: "T h e  Instrum ent creating 
a conservation easement must provide in what m anner and 
at what times representatives o f the holder o f a conservation 
easement or o f any person Laving a Jrd-party right of 
enforcem ent shall be entitled to enter the land to u iu re  
com pliance."

M isd a lp p t. tn subaec. (a ), substitutes "a/fected In the 
same method and m anner u  other easem ents" for "iffecled  
in the same manner u  other easem ents".

In  subsec. (b ). substitutes "n o  right o f a person having a 
third-party righ t" for "n o  nght in favor a penon having a 
third-party nght” .

In  subaec. (c ), inserts "its ”  follow ing "un lim ited  in ".

In  subsec. (d ), subsututes "th e  conservation easem ent" for 
“ it "  follow ing “ is not im paired by".

r CONSERVATION EASEMENT’ ACT

Tessa. Subaec. (b ) reads as follows: “ A  right o r du ly ia  
favor o f or agxunst a holder and a right in favor o f a person 
having a third-party right o f enforcement does not anse 
under a conservation casement before its acceptance by the 
holder and the recordation o f the acceptance.”

In  tubsec. (C), substitutes "m akes some other provision" 
for "otherw ise provides".

In  subsec. (d ), substitutes "th a t exists in real property" for 
“ in real property in existence" and omits "b y  it "  follow ing 
"im paired ".

Adds tubscctions as follows:
"(e ) A  conservation easement must be created in w riting, 

acknowledged and recorded in  ihe deed records o f the 
county in w hich the servient estate ia located, and must 
include a legal description o f the real property which constl- 
lutes ihe sem en l estate.

“ (0  If land that has been subject to a conservation ease­
ment is no longer subject to such easement, an additional 
tax is imposed on Ihe land equal lo  the difference, if  in y , 
between the taxes imposed on the land for each o f the five 
years preceding the year in w hich the easement tem unalet 
and the taxes that w ould have been unposed had the land 
not been subject to a conservation easement in each o f those 
yean , plus interest at an tn n u iJ n te  o f seven percent 
calculated from  the dales on w hich the differences would 
have become due."

W isconsin. M akes m inor lingu tge changes not affecting 
subauncc.

§3

Library Reference*
H ealth and Environm ent * » 2 J.J(4 ).
C J.S . Health and Environm ent § } 91 et seq,, 130. 132.

§ 3. [Judicial Actions]
(a) An action affecting a conservation easement may be brought by;

(1 ) an owner of an interest in the real property burdened by the easement;
(2) a holder of the easement;
(3) a person having a third-party right of enforcement; or
(4) a person authorized by other law.

(b) This Act does not affect the power of a court to modify or terminate a conservation 
easement in accordance with the principles of law and equity.

COMMENT
Section 3 identifies four categories of persons who may bring actions to enforce, modify or terminate conservation easements, quiet title to parcels burdened by conservation easements, or otherwise affect conservation easements. Own­ers of interests in real property burdened by easements might wish to sue in cases where the easements also impose duties upon holders and these duties are breached by the holders. Hold­ers and persons having third-party rights of en­forcement might obviously wish to bring suit to enforce restrictions on the owners' me of the burdened properties. In addition to these three categories of persons who derive their standing from the explicit terms of the easement itself, the Act also recognizes that the state's other applicable law may create standing in other per sons. For example, independently of the Act. the Attorney General could have standing in his capacity as supervisor of charitable trusts, cither by statute or at common law.
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A restriction burdening real property in perpe­tuity or for long periods can fail of its purposes because of changed conditions affecting the property or its environs, because the holder of the conservation easement may cease to exist, or for other reasons not anticipated at the time of its creation. A variety of doctrines, including the doctrines of changed conditions and cy pres, have been judicially developed Bnd, in many states, legislatively sanctioned as a basis for responding to these vagaries. Under the changed conditions doctrine, privately created restrictions on lard use may be terminated or 
modified if they no longer substantially achieve their purpose due to the changed conditions. Under the statute or case law of some states, the court's order limitng or terminating the restric­tion may include such terms and conditions, in­cluding monetary adjustments, as it deems nec­essary to protect the public interest and to as­sure an equitable resolution of the problem.



The doctrine is applicable to real covenants and 
equitable servitudes in all states, but its applica­tion to easements is problematic in many states.

Under the doctrine of cy p m , if the purposes 
of a charitable trust cannot carried out because 
circumstances have changed after the tn n t  came 
into being or, for any other reason, the settlor's 
charitable intentions cannot be effectuated, 
courts under their equitable powers may pre­
scribe terms and conditions that may best enable 
the general charitable objective to be achieved

§ 3 CONSERVATION EASEMENT ACT CONSERVATION I
while altering specific provisions of the tru st 
So, also, in cases where a charitable trustee 
ceases to exist or cannot carry out its responsi­
bilities, the court will appoint a substitute trust­
ee upon proper application and will not allow the 
trust to fail. k

The Act leaves intact the existing case and 
statute law of adopting states as it relates to the 
modification and termination of easements and 
the enforcement of charitable trusts.

Action in Adopting Jurisdictions
V srlsdo as from O ffic ia l Text:

lnd laaa. In  tubaec. (b ). adds the fo llow m i a l Ihe end 
thereof: “ , o r the term ination o f a conservation easement by 
•ireem cnt o f Ihe grantor and grantee."

M a la *. Section reads:
"1 . A ction  or intervention. A n action affecting a con­

servation cavemen! may be brought or intervened in by:
“ A . A n  owner o f an interest in the real property bur­

dened by the easement:
"B . A  bolder o f the easement; or 
“ C . A  person having a ird-party right o f enforcement.
“ 2. Intervention only. A n  action affecting a conserva­

tion casement m ay be intervened in by Ihe Sta le  o r a 
po litical tubdivuion o f the S u te  in w hich the real property 
buidcncd by ihe easement is located.

"3 . Pow er o f court. This tubchapter does not affect the 
power o f a court to  enforce a conservation easement by 
injunction o r proceeding ut equity o r to  m odify o r term inate 
a conservation easement tn accordance w ith principles of

law  and equity. A  court m ay deny equitable enforcement o f 
a conservation easement when it finds that change o f c ir­
cum stances hat rendered that easement no longer in the 
public interest. I f  Ihe  court so finds, the court m ay allow  
dam ages as ihe on ly rem edy tn tn  acuon to enforce ihe 
easement.

N o  com parative econom ic lest may be used to determ ine 
under th is subsection if  a conservation easement is us the 
public in terest."

M ississipp i. In  subsec. (a ), substitutes "A n y  actio n " for 
"A n  actio n ".

Subsec. (*X 4 ) reads: “ A  person otherwise authonied  and 
em powered by law ."

In  subsec. (b ), inserts and shall not be construed to ," 
fo llo iving  "T h is  A ct does not".

Texas. In  subsec. (aX 4 ), inserts "som e”  fo lloiving "au ­
thorized b y".

W isconsin . M akes m inor language changes not affecting 
substance.

Library Reference!
H ealth and Environm ent « "2 J.J(4 ).
C J.S . H ealth and Environm ent 91 ct seq., 130, 132.

§ 4. [Validity]
A conservation easement is valid even though:
(1) it is not appurtenant to an interest in real property;
(2) it can be or has been assigned to another holder,
(3) it is not a of a character that has been recognized traditionally at common law;
(4) it imposes a negative burden;
(5) it imposes affirmative obligations upon the owner of an interest in the burdened 

property or upon the holder;
(6) the benefit does not touch or concern real property; or
(7) there is no privity of estate or of contract.

COMMENT
One of the Act's basic goals is to remove 

outmoded common law defenses that could im­
pede the u«e of easements for conservation orpreservation ends. Section -t addresses this goal 
by comprehensively identifying these defenses and negating their use in actions to enforce 
conservation or preservation casements. 

Subsection (1) indicates that easements, the benefit of which is held in gross, may be en­
forced against the grantor or his successors or 
assigns. By stating that the easement need not
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be appurtenant to an interest in real property, it 
eliminates the requirement in force in some 
states that the holder of the easement must own 
an interest in real property (the "dominant es­
tate") benefitted by the easement.

Subsection (2) also clarifies common law by 
providing that an easement may be enforced by 
an assignee of the holder.

Subsection (3) addresses the problem posed by 
the common law's recognition of easements that

served only a limited m 
reluctance to approve s 
Easements serving the 
ration ends enumerate! 
of enforcement under 
cordingly, subsection (I 
ration or preservation 
forceable solely becaus 
poses or fall within tht 
traditionally recognizee 

Subsection (4) deals t 
going problem. The 
only a limited number 
—those preventing the 
land from performing 
would be privileged to 
menL Because a far 
burdens than those re­
might be imposed by < 
tion easements, subsec 
mon law by eliminaunt 
servation or preservat 
"novel” negative burde 

Subsection (5) addn 
lem—the unenforceabil 
easement that impose: 
upon either the owner 
or upon the holder. > 
was viewed by the co 
ments a t all. The firs 
"spurious" easement ! 
owner of the burdenec 
firmative acts. (The sp 
dnguished from an afi 
trated by a right of w:

V aria tio n ! Iro n  O ffic ia l T o  
D istric t o f Colom bia. O c

M ain e, tn subset. ( I) ,  u 
follow ing "10".

Adda a subsec. (S ) which 
successor and assigns o f the

H ealth and Environm ent «
C J.S . Health and Enviroc

§ 5. [Applicability]
(a) This Act applie 

this Act, whether d< 
servitude, restriction

(b) This Act applit 
been enforceable hac 
contravenes the cons

(c) This Act does i 
preservation easeme 
otherwise, that is en

There are four class
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dy in an action to enforce the

lew  may be uaed to determ ine 
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I. inserts “ some”  follow ing “ au- 

r language changes not affecting

onally at common law;
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nterest in real property, it 
ement in force in some 
if the easement must own 
iperty (the "dominant es- e easement.
clarifies commcn law by 
ment ma; be enforced bv der.
iscs the problem posed by 
ignition of easements that

served only a limited number of purposes and its 
reluctance to approve so-called "novel incidents." 
Easements serving Die conservation and preser­
vation ends enumerated in Secuon 1(1) might fail 
of enforcement under this restrictive view. Ac­
cordingly, subsection (3) establishes that conser­
vation or preservation easements are not unen­
forceable solely because they do not serve pur­
poses or fall within tho categories of easements 
traditionally recognized at common law.

Subsection (4) deals with a variant of the fore­
going problem. The common law recognized 
only a limited number of "negative easements" 
—those preventing the owner of the burdened 
land from performing acts on his land that he 
would be privileged to perform absent the ease­
ment. Because a far wider range of negative 
burdens than those recognized at common law 
might be imposed by conservation or preserva­
tion easements, subsection (4) modifies the com­
mon law by eliminating the defense that a con­
servation or preservation easement imposes a 
"novel" negative burden.

Subsection (5) addresses the opposite prob­
lem—the unenforceability a t common law of an 
easement that imposes affirmative obligations 
upon either the owner of the burdened property 
or upon the holder. Neither of those interests 
was view“d by the common law as true ease­
ments a t ail. The first, in fact, was labelled a 
"spurious" tasement because it obligated the 
owner of the burdened property to perform af­
firmative acts. (The spurious easement was dis­
tinguished from an affirmative easement, illus­
trated by a right of way, which empowered the

••nsement's holder to perform acts on the bur­
dened property Dial the holder would not have 
been privileged to perform absent the easement.)

Achievement of conservation or preservation 
goals may require that affirmative obligations 
be incurred by the burdened property owrer or 
by the eusemant holder or both. For example, 
the donor of a facade easement, one type of 
preservation easement, may agree to restore the 
facade to its original state; conversely, the hold­
er of a facade easement may agree to undertake 
restoration. In either case, the preservation 
easement would impose affirmative obligations. 
Subsection (5) treats both interests as easements 
and establishes that neither would be unenforce­
able solely because it is affirmative in nature.

Subsections (6) and (7) preclude the touch and 
concern and privity of estate or contract defens­
es, respectively. Strictly speaking, they do not 
belong in the Act because they have traditionally 
been asserted os defenses against the enforce­
ment not of easements but of real covenants and 
of equitable servitudes. The case law dealing 
with these three classes of interests, however, 
had become so confused and arcane over the 
centuries that defenses appropriate to one of 
these classes may incorrectly be deemed applica­
ble to another. The inclusion of the touch and 
concern and privity defenses in Section 4 is a 
cautionary measure, intended to safeguard con­
servation and preservation easements from in­
validation by courts that might inadvertently 
confuse them with real covenants or equitable 
servitudes.

Action in Adopting Jurisdictions
V ir l tlo a i from  O fllc U l T e x t 

D istric t o f Colum bia. Om its this section.

M iln e . In  subsec. ( I ) ,  inserts "o r does not run w ith ”  
follow ing "to ” .

Adds i  subsec. (S ) w hich reads: “ It  does not run lo  the 
successor tnd  usigns o f l . :  ho lder."

M ississipp i. In tro ductory m itc ris l reads: "A  co nso .s-  
lion easement shall be vs lid  deip ite the fo llow ing ".

In  subsec. (2 ), substitutes “ It  easy be" fo r " I t  can be".
T n u .  In  subsec. ( J ) .  subsntutes "o n " fo r "u p o n " in 

both instances.
W isconsin. M ile s  m inor Isngusge changes not t/fecting 

substance.

Library References
H ealth  and Environm ent «=»23.3(4).
C J.S . H ealth  and Environm ent § j 91 et seq., 130, 1)2. y, \

§ 5. [Applicability]
(a) This Act applies to any interest created after its effective date which complies with 

this Act, whether designated as a conservation easement or as a covenant, equitable 
servitude, restriction, easement, or otherwise.

(b) This Act applies to any interest created before its effective date if it would have 
been enforceable had it been created after its effective date unless retroactive application 
contravenes the constitution or laws of this State or the United States.

(c) This Act does not invalidate any interest, whether designated as a conservation or 
preservation easement or as a covenant, equitable servitude, restriction, easement, or 
otherwise, that is enforceable under other iaw of this State.

COMMENT
There are four classes of interests to which gg
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letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s)
zero fiscal note CL.

[ ) zero with analysis_______

(Date/Dept)

[ i/I zero fiscal note (s) ^  t
[ ] zero fn/analysis _______________

SIGNING DO PASS:

Chairman's Signature



64.04.130 Intercuts in land fo r purposes o f conserva­
tion, protection, preservation, etc.— — Ownership by cer­
ta in  e n tit ie s — — Conveyances. A  development r ig h t, 
easement, covenant, restriction, or other right, or any 
interest less than the fee simple, to protect, preserve, 
m a ita in ,  improve, restore, lim it the fu tu re  use of, or 
conserve fo r open space purposes, any land or improve­
ment on the land, whether the right or interest be ap­
purtenant o r in  gross, may be held or acquired by any 
state agency, federal agency, county, c ity , town, or met­
ropolitan m unic ipa l corporation, nonprofit historic pres­
ervation corporation, or nonprofit nature conservancy 
corporation. A n y  such righ t o r interest shall constitute 
and be classified as real property. A ll :nstrumcnts for 
the conveyance thereof shall be substantially in the form 
required by law for the conveyance o f any land or other 
real property.

As used in th is section, "nonpro fit nature conservancy 
corporation" means an organization which qualifies as 
being tax exempt under 26 U.S.C. section 501(c)(3) (o f 
the United States Interna l Revenue Code o f 1954, as 
amended) as it  existed on June 25, 1976, and which has 
as one o f  its principal purposes the conducting or fa c ili­
ta ting  o f  sc ien tific  research; the conserving o f natural 
resources, inc lud ing  but not lim ited  to biolog ical re­
sources, fo r  the general pub lic ; or the conserving o f nat­
ura l areas inc lud ing but not lim ited  to w ild life  o r plant | 
hab ita t.

As used in  th is section, "nonpro fit h istoric prescrvav 
tion  co rpora tion ’  means an organization vhich qualifies 
as being tax exempt under 26 U.S.C. section 501(c)(3 ) 
o f the U n ited  States In te rna l Revenue Code o f 1954, as 
amended, and which has as one o f its princ ipal purposes 
the conducting or fa c ilita ting  o f  historic preservation ac­
tiv ities  w ith in  the state, inc lud ing conservation or pres­
e rva tion  o f  h is to ric  s ites, d is tr ic ts , b u ild in g s , and 
a rtifacts . [1987 c 341 § 1; 1979 ex.s. c 21 § 1.]
A cqu is ition  o f  open space, land, o r  rights  to fu tu re  development by  

certa in entities: R C W  84.34.200 through 84.34.250.
P roperty tax exemption fo r  conservation futures on a g ricu ltu ra l land: 

R C W  84.36.500.
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M E M O R A N D U M 07 April 1989

TO:

FROM:

I respectfully request that you schedule a hearing in 
your commitcee as soon as is practicable on Senate Bill 123 
"An Act adopting the Uniform Conservation Easement Act; and 
providing for an effective date"

A conservation easement is a voluntary legal agreement 
made by a private property owner. The agreement limits, for 
the benefit of the public, the type or amount of use of a 
property. It is a restriction on the use of real estate.

This act is necessary because common law does not allow 
such a restriction on the use of land to be a perpetual 
restriction unless the recipient of the easement owns an 
adjoining piece of land.

This act, adopted by 46 states, is a Uniform act. Two 
changes to the Uniform Act were made in the Senate Judiciary 
Committee.

The first change to the original bill was the addition of 
(e) to Sec. 34.17.010 stating that neither the state nor a 
municipality may establish a conservation easement by eminent 
domain.

The second change was the addition of a provision to 
Title 29 which requires land upon which there is a 
conservation easement to be assessed by a municipality both as 
though there were no easement and as though there were. In 
addition, the owner of property on which there is a



conservation easement is subject to pay any tax liabilxty that 
was abated because of the easement if the property should be 
used contrary to the easement.

The Act itself does not impose restrictions or 
affirmative duties; it allows the private parties to enter 
into consensual arrangements with a charitable organization or 
a governmental body to protect land and buildings without the 
encumbrance of certain potential common law impediments.

I will appreciate your hearing this bill soon. Please 
call me or Melissa Fouse of my staff if you have any 
questions.
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