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ImpactsofDecliningRevenues

On Alaska's Smaller Communities

Summary

The Department of Community and Regional Affairs surveyed 128 of the smaller cities and 44
unincorporated communities statewide to determine their financial condition. This survey
indicated the downturn in the state's economy has resulted in reduced revenues and services in
small cities and unincorporated communities. As the full impacts of the State's economic
condition filter out to small cities there could beeven more significant reductions in revenues and
services in small communities.

Basic public health and safety services such as fire, police, health, water and sanitation have been
reduced across the State in an effort to accommodate declining revenues. In addition 47
communities reported they did not provide water service and 82 communities did not provide
sewer service. Every region of the state reports an increase in the number of cities and commu-
nities with residents who are having difficulty paying for municipal services. Itappears that the
gains made in public healti and safety in rural Alaska may be in jeopardy if State funding to
smaller communities continues to decline.

In FY86, almost 60% of the revenue for second class cities was derived from direct State funding
of entitlement programs, capital project grants or contracts for services (see Chart 1.2, page 1.2).
Entitlement programs such as Revenue Sharing and Municipal Assistance are of even greater
importance as the small community's capital project grant revenues are reduced. If further
reductions occur in entitlement programs it could result even greater cuts to basic health and
safety services since these funds often "'subsidize” watei, sewer and medical services.

Because of local economic conditions it is unlikely that most cities will be able to increase taxes
orservice charges to fully offset the decline in State funds. Unincorporated communities are even
more dependent on State funds because they do not have the power of taxation. Many
communities expect declines in health and public safety services ifcurrentlevels and methods of
State funding continue.

In order to cut costs, most communities have reduced positions, maintenance, operator training,
and operating hours of facilities and equipment. Fifty seven of the cities rurveyed reported they
have no property loss insurance. These conditions indicate that the State investment in equip-
ment and facilities may be in "eopardy, or at least that the useful life of facilities and equipment
may be reduced if only local revenue is available to support these faciliites and equipment.

Communities in the Yukon-Kuskokwim Delta, Bering Straits region, Northwest Arctic Borough
and the Doyon region appear to be the most negatively impacted.

In the Appendix, eight community case studies are piesenled to illustrate the meaning of the
survey resu)' =Communities were selected as typical examples of small rural communities in
their respective regions of the state.
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Introduction

During October, 1987, the Department of Community and Regional Affairs, Division of
Municipal and Regional Assistance, conducted a telephone survey of executive officials
from 172 Alaskan municipalities and unincorporated communities. The survey was de-
signed to gather information on the financial situation of communities outside of the major
metropolitan areas. The survey concentrated on these communities because there was little
information available on the economic impacts upon the smalle- communities compared
to information about urban areas.

The survey results are presented on a statewide basis, by regions of the state, and by
community size. The intent of the survey was to focus upon the more profound and
widespread financial issue confronting Alaska's smaller communities.

This Report is divided into five chapters:

Chapter One - Municipal Survey Results:

This chapter reviews the significant findings of the Economic Dislocation
Survey as relates to small rural cities. The survey data are ex-mined in
terms of regions, and city size. This chapter looks closely at the lovenue
situation and impacts upon service delivery.

Chapter Two - Unincorporated Community Survey Results

This chapter reviews the significant findings of the Economic Dislocation
Survey as they related to the State's unincorporated communities

Chapter Three - Policy Issues

This chapter identifies and discusses some of the major policy implications
for the State to oe drawn from the survey results.

Appendix - City Case Studies

This chapter is an effort to bring the realities of the economic situation facing
rural cities into a more focused perspective. Each case study presents a
description of dty revenues and expenditures as well as the level and type of
services provided by the city. The pupose of the case studies is to review a
"typical” dty in each region and not look for worst case scenerios.
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Cliapter 1

Municipal Revenue Reductions

With the recent downturn in the state's econo ny there has been a reciprocal reduction in
municipal revenues and expenditures. For the cities in the survey sample, it appears that an
overwhelming majority have reduced budgets this fiscal year. The following chartidentifies
the percentage of cities statewide which experienced budget reductions this year:

Chart 1.1 Percentage of Surveyed Municipalities With
Budgets Reduced From Last Year
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The municipalities with budget reductions identified in the above chart are indicative of a
trend that has been occuring for several years. The following Chart 1.1 reveals the trend in
municipal budget reductions for second class cities occurring since FY84.

The entitlement programs identified in Chart 1.2 (Municipal Assistance and State Revenue
Sharing have slightly declined in their proportion of municipal budgets as the amount of
funding for entitlement programs has declined from FYL4 to FY87.

Each year the State Revenue Sharing (SRS) and Municipal Assistance (MA) programs
provide municipalities with essential operating revenues. The reduction in funding for each
of these two programs from FY ’86 to FY *83.-mount to a little less than 32%. These reductions
have an especially large impact on the second class cities ac a :;*nificant portion of their
budgets come fr'vn these program sources.

The entitlement funds are crucial to the operations of many smell municipalities because
these funds are the only source of discretionary funds. Such fund* frequently cover munici-
pal administrative costs, cover losses in services revenue, and nelp pay for services that
generate little or no revenue.

Chart1.2also reveals that the overall contribution from State sources (Municipal Assiastance,
Revenue Sharing and Government Revenues) has consistently made up over 50% of the
operating revenues available to small municipalities until FY 87. As government revenues
have been drastically reduced, the State contribution has dropped to 42.3% in Fy 87.
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The following chart demonstrates how municipal budget reductions have varied by
legions of the state.

Chart 1.3 Percentage of Surveyed Municipalities (By Region)
With Budgets Reduced From Previous Year
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Chart 1.4 identifies by city size the effect of budget reductions. Note that over 90% of
Alaska's second class cities have a population of 600 or less. Itis clear from the chart that
an overwhelming majority of the second class cities surveyed have experienced budget
reductions.

Chart 1.4 Percentage of Surveyed Municipalities (By Community
Size) With Budgets Reduced From Previous Year
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The reduced ability of families to pay municipal service charges compounds the problem of
reduced dty revenues. The following charts identify where the impacts of reduced ability to
pay for municipal services are being experienced:

Chart 1.7 Percentage of Surveyed Municipalities (By Region)
Reporting An Increased Number Of Families Experiencing
Difficulty In Paying For Services
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The following chart indicates that residents in many smaller cities are experiencing a re-
duced ability to pay for services.

Chart 1.8 Percentage of Surveyed Municipalities (By Community Size)
Reporting An Increased Number Of Families Experiencing
Difficulty' In Paying For Services
Population
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According to the survey results, of the 128 cities questioned 55% (70 cities) j rovide police
services. This fiscal year, thirty-eight (38) of the 70 cities providing this service have had to
reduce police services. In addition, 17% (12 cities) of the cities providing police protection
report that the service will be eliminated if local economic conditions continue next year.

The survey further indicates that the most common reductions are in the areas of staff
positions; reduced hours; and, reduced salaries.

POLICY ISSUES: There are several factors that demand that rural cities have local public
safety officials. As indicated in recent Anchorage Daily News articles, rural Alaska tends to
have a high level of violent crime and death, much of which is alcohol related. The control
of alcohol coming into communities is a difficult task but without the ability to enforce local
alcohol control laws the task is impossible. Inaddition, most of these cities are remote and
isolated from immediate assistance from the State Troopers. A forced reduction in rural
public safety raises thequestions nfhow importantitis to theState toensure the safety of rural
residents and whether there is a basic level of protection all communities should enjoy.

HEALTH CLINICS

The majority of Alaska's small rural cities have ahealth clinic staffedby Village Health Aides.
The Health Aides provide primary and health maintenance care. A majority of these clinics
are funded, in part, by the U.S. Indian Health Service. In addition, there are 118 cities
dedicating a portion of State Revenue Sharing funds to clinic operations. A city’s contribu-
tions to the clinic normally covers building maintenance, operations costs, and the funding
of alternative health aides.

According to the survey results, of the 128 cities questioned 72% (92 cities) provide funds for
community health clinics. This fiscal year, 23 of the 92 cities providing this service have had
to reduce the level of service. Inaddition, 12.5% (16 cities) of the cities funding health clinics
report that the funding will be eliminated if current revenue conditions continue next year.

The survey further indicates that the most common reductions are in the areas of operations
and maintenance costs; reduced hours; and, equipment not replaced.

The great distance many small rural cities are from fully staffed medical facilities necessitates
the continuation of fully operational village health clinics. Since Statehood, Alaska has
funded the construction and maintenance of health clinic facilities across the State. This
effort, combined with annual allocations of federal dollars and the efforts of the regional
Native health corporations, has resulted in greatly improved health services for rural
residents



prohibitive cost of drilling wells in rural Alaska and the presence of deep permafrost make
the feasibility of individual wells unlikely in many communities. A more detailed descrip-
tion of the range of water services provided by rural cities can be found in the Appendix -
Community Profiles.

Of the 128 cities questioned, 77% (99 cities) have a municipal managed water service. This
fiscal year, 17 of the 99 cities providing this service have had to reduce the level of service.
Service charges have been increased by 13 cities. In addition, 14% (14 cities) of the cities
managing a water service report that the service will be eliminated if local economic
conditions continue next year.

The survey further indicates that the most common reductions are in the areas of reduced
hours of operation; reduced salaries; and, reduced operation and maintenance budgets.

POLICY ISSUES: Having an ample supply of safe drinking water is one of the most basic
community needs. Does the State have a responsibility to ensure that each community has
adequate water? What will happen to the State's investment in water systems ifmaintenance
isneglected? Are there sufficient dollars available for the Village Safe Water Program? How
much will the State save in future health care costs by assuring safe drinking water is, and
continues to be, available?

SEWER SERVICE

Virtually every rural dty has a means of sewage disposal though some are rudimentary by
urban standards. Such systems can vary from individual septic tanks, to a honey bucket
pickup system with an open sewage lagoon, to an outhouse, or a sophisticated secondary
treatment plant. Many of the systems have been developed with a combination of Public
Health Service and State funds but are managed by the munidpalities.

According to the survey results, of the 128 cities questioned 55% (70 cities) have a munidpal
managed sewage disposal system. This fiscal year, 11 of the 70 aties providing this service
have had to reduce the level of service this year. Service charges have been increased by 11
dties. Inaddition, 16% (11 cities) of the dties managing asewage disposal system report that
the service will be eliminated if local economic conditions continue next year.

The survey further indicates that the most common reductions are in the areas of reduced
salaries; reduced positions; reduced hours; and, reduced operation and maintenance budg-

et.

POLICY ISSUES: The safe and sanitary disposal of sewage is essential for the maintenance ¢
of community health. If the existing rural systems are allowed to deteriorate there could a
reciprocal decline in res'dents health. Again, is there a basic level of sanitation services that
the State should guarantee each community in order to prevent higher health care costs in
the future;
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LAUNDRY FACILITIES

Many rural dties have city owned and operated laundry facilities. The city laundry
frequently is the watering point for communities without distribution systems and also
offers bathing facilities. The managementofalaundry facility can also provide adty without
asewage system ameans for disposing waste gray water. Many of these facilities have been
constructed with funding from the State's Village Safe Water Program.

According to the survey results, of the 128 cities questioned 31 %(40 dties) have amunidpal
managed laundry facility, twenty-two of the 40 dties providing this service have had to
reduce thelevel ofservice thisyear. Inaddition, 20% (8 dties) of thedties managing alaundry
facility report that the service will be eliminated if local economic conditions continue next

year.

The survey further indicates that the most common reductions are in the areas of reduced
staff positions; reduced hours of operation; and, reduced operation and maintenance
budgets.

POLICY ISSUES: To urban residents, laundry facilities might seem like a strange service for
alocal government to provide. However, in rural Alaska when many homes do not have
running water, the laundry fadlity provides two basic public health Amctions: a place for
washing dothes and bathing. Often the laundry building houses the only water treatment
plant. Thepotentiallossofthesepublicfadlitiesandthequestionofmaintainingabasiclevel
of public health should be considered by the State.

CITY ADMINISTRATION

The administration of a dty government is an essential function in the management of a
municipality. Almost every dty in the State has paid administrative staff. In the smaller
dties, this frequently indudes only the mayor and an administrator/dty derk. In addition,
many of these dties have staff who are responsible for the direct delivery of munidpal
services (i.e., equipment operations for road and landfill maintenance, and electrical plant
operators).

According to the survey results, of the 128 dties questioned 97% (124 dties) have dty
administrative staff. This fiscal year, 73 of the 124 dties providing this service have had to
reduce administrative capacities. This reduction has resulted in the loss of 122 positions in
dty governmentemployment which is often amajor source of year-round jobs in small cities.

The survey further indicates that the most common reductions in administrative capaci ty are
in the areas of reduced staff positions; reduced hours of operation; and, reduced salaries.
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Municipal Services Reductions

The reductions in State Revenue Sharing (SRS) and Municipal Assistance (MA) combined
with the downturn in capital construction funds have resulted in a reduction in the services
provided by cities. Of the cities surveyed, 95% have had to reduce at least one service. The
charts below indicate which services are provided by the surveyed cities and how these
services have been reduced this year; statewide, and by region:

Chart 1.9 Number of Cities Surveyed Providing Municipal Services
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Chart 1.11 Percentage of Surveyed Municipalities (By Region)
Which Have Reduced Essential Services

For each service, the three regions with the greatest
percentages of reductions are highlighted

Maintain

Fire Police Health Roads Water Sewer
Aleutians L -0- 40 17 40 * 17 -0-
Bering Straits 27 0 67 67 13 -0-
Bristol Bay 26 33 12 32 7 -0-
Doyon 21 20 23 37 24 11
Kodiak 33 «0* 25 67 17 20
Northwest Arctic -0- 100 44 44 33 50
Southcentral 7 22 38 36 8 9
Southeast 16 58 28 47 17 29
Yukon Kuskokwim Delta 42 56 35 52 22 9

Note: The above pcrcntages are based upon those ades providing services. Servicer for the Arctic Slope
region are provided by the North Slope Borough and are not covered in this chart.
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Insurance

Insuranceis a large expense for many small cities. Itis also anecessaryexpense tohelp ensure
the continued delivery of municipal services. The survey results indicate that 45% of the
surveyed communities do not have property insurance. This is significant because of the
tremendous growth of public facilities in these communities during the past five years. The
following charts depict the status of insurance coverage in rural Alaskan communities as

identified by the survey.

Chart 1.14 Liability Insurance Coverage
of Surveyed Communities
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Chart 1.15 Property Loss Insurance Coverage
of Surveyed Communities
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The reduction in State Revenue Sharing dollars has had a pronounced affect upon these
communities. Since 1985 there has been almost a 40% reduction in these funds available to
unincorporated communities. Table 4.6 profiles rise and fall of State Revenue Sharing funds
distributed to these communities from 1981 to the present. The amounteach unincorporated
community receives is a flat amount and is not influenced by the type or level of services
offered by a community.

Chart 4.2 Revenue Sharing For Unincorporated Communities Since 1981

1981 1982 1983 1984 1985 1986 1987 1988

The unincorporated communities are concerned with the current state of their local econo-
mies. All the communities surveyed were asked to think about the future of the community
over the next couple of years and indicate how they saw their financial situation. The results
show concern about the future. Table 4.2 indicates that 86% of the respondents view their
situation from critical to concerned.

Chart4.3
Unicorporated Communities Financial Situation
As Reported In Survey
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UNINCORPORATED DEBTS

A significant number of the unincorporated communities have incurred additional debts this
year, placing increased pressure on limited budgets. The following chart identifies what
percentage of the unincorporated communities surveyed have encumbered what kinds of

increased debts.

Chart 4.6 Percentages of Surveyed Unincorporated
Communities With Significant Debts
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Chapters

Policy Implications of the
Economic Dislocation Survey Results

The results of the Economic Development Survey indicate that Alaska'seconomic downturn,
and particularly the reduction in State funding of local government projects, has seriously
affected the ability of rural communities to provide basic public services. The communities
surveyed have reported increasing difficulty in meeting the costs of maintaining and
operating the many public facilities constructed during Alaska's recent period of relative
wealth. Indications are that the abilities of rural communities to provide services and
maintain facilities 'will continue to deteriorate unless there is asignificant turnaround in the
state's general economic picture. At the same time, the ability of State government to assist
local communities has been severely handicapped by the decline in State revenues.

This situation poses significant questions for decision makers. A number of such questions
are listed below, followed by a discussion which expands upon thesi questions.

POLICY QUESTIONS

0 State Responsibility. What is the State's responsibility or appropriate role in
addressing the immediate problem of reduced services and reduced facilities
maintenance?

0 Local Responsibility. Whatis the "local' responsibility, and ability, toaddress
this situation.

o Definition of ""Basic Needs."™ Should standards and criteria for "*basic needs"
be established to serve as a framework for equitably determining tb 1llevel of
supportfor "essential'* services? Ifso, should such standards include commu-
nity size, or location, with respect to the relative efficiency of service provision
and facilities maintenance? Should certain services and/or facilities be given
priority status in State/local budget reduction considerations.

0 Local Government Problems. Does the structure of local government forma-
tion in Alaska lead to the existence of local governments too small to meet the
needed fiscal and service delivery requirements?

0 Mothballing Option. Would the temporary mothballing of certain public
facilities be a feasible measure?



A determination of local responsibility must be made in conjunction with a decision on the
basic level of services to which all Alaskans are entitled. Once this decision is made, then
costs of the basic level of services can be estimated. With this information in hand it is
possible to address the question of local responsibility and ability to pay. (See discussion
below on basic needs.)

There are anumber of policy questions related to deciding local responsibility for providing
services, _nd constructing and maintaining public facilities. Should an "appropriate' or
""acceptable’ leve. of local financial responsibility or "ability topa/* be determined? Would
this be done on astatewide, regional, or community basis? Should standards and criteria be
developed to serve as a framework for determining the allocation of financial responsibility
between the State and local governments?

Regarding the "local ability to pay,” there are two different kinds of measures that need to
be considered. First, in considering the general feasibility of the public policy option of
allocating certain costs between Statt and local governments (or other local entities), there
is a need to estimate the level of financial burden which local governments (and residents)
would potentially be able to bear. Secondly, if such an allocation policy was actually
implemented, there would likely be aneed to establish suitable criteriaand standards for use
in the formal determinations of an appropriate ‘local’ share.

Determining ""Basic' Needs

Many have argued for the establishment of a more rational capital project planning process
and the establishment of standards which define in some way the level of services and
facilities which would be considered as "basic' community needs. The few such standards
thatdo exist are fragmented and often do not play any effective role in determining the actual
course of community development.

"
The construction of particular public facilities in any given community is still largely the
result of a fortunate encounter between available outside revenues, a "'local” concept, and a
specific political will atsome level of government.

It is generally accepted in the U.S. that certain services are essential. Among these are
education (mandated by law), public safety (police and fire protection) and health and
sanitation (safe water, sewage disposal, solid waste disposal). However, given the relatively
high cost of providing these services in many small Alaskan communities, and the fact that
the State has limited resources, what can the State be reasonably expected to provide?

This question has several components:

0 To what services is every Alaskan entitled regardless of his/her cr the local
government's ability to pay?
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Communities do receive substantial financial support from theState through programs such
as Power Cost Equalization, State Revenue Sharing and Municipal Assistance. However,
State funds have been on the decline and the fixed costs of operating and maintaining
facilities are typically so high that they consume all of the State assistance monies, and then
some. Communities who received financial assistance often do jot have the human and
additional financial resources necessary to provide the services they been encouraged to
provide. It is difficult, with a small population base, to find the managers and technicians
necessary to financially and administratively manage services and maintain facilities in a
proper state of repair. Because of this lack of human and financial resources, many rural city
governments are often far in debt; collections for services are behind, or not made atall; and
equipmentoften mustbe replaced prematurely because of poor maintenance. Policy makers
need to address this issue by examining structural alternatives to service provision. This
could include some form of public service management and maintenance services on a
regional or sub-regional basis. The maintenance and management of public facilities and
services associated with the REAAs might serve as a beginning point.

Mothballing Alternative

A program of ""'mothballing™ certain public facilities is one interim measure for policy makers
toconsider. Many existing community facilities were constructed during periods when State
fundingwas relatively plentiful. Now thereis ashortage of financial resources to adequately
maintain these facilities.

One basic assumption in any serious discussion of mothballing is that the financial situation
will improve in the future to the point that funds will be available to reopen and maintain a
mothballed facility. Mothballing is premised on the chance that sometime in the future the
facility canbe restarted. Ifthisdoes notappear tobe the case, salvage of the facility may make
the most economic sense. However, even if there is only asmall chance that the facility can
be restarted, it may make sense to mothball the facility, if the costs of doing so are relatively
minor. Boarding windows, locking doors, draining fluids on equipment, covering exterior
equipment, draining water pipes may be all that is required to keep equipment in order for
several years.

Questions about mothballing need notonly be answered at the local level, in terms of specific
facilities, but also at the State level in terms of community facilities in general. For example:
Is the economic situation going to change regarding the future ability to maintain facilities?
What types of facilities should be mothballed? What are the appropriate measures to take
for each facility? What are the costs and benefits of alternative measures? How much
technical and financial assistance to communities should the state provide?
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imposes upon a municipality an actionable
duty to take persons incapacitated by alco-
hol in a public place into protective custody.
We determine that it does and thus reverse
the judgment of the trial court and remand
for further proceedings.

On May 1, 1980, Thomas Busby was
walking about two feet into the traffic lane
on East Fifth Avenue in Anchorage.1 Offi-
cer Foster was on patrol and spotted Bus-
by, stopped him, moved him off to the side
of the road, talked with hir. and deter-
mined that Busby was intoxicated. Officer
Foster then ran a warrant check on Busby
but did not place him into protective custo-
dy. Apparently finding no outstanding
warrrnts, Officer Foster then reentered
her vehicle and proceeded on her way.
Shortly after Officer Foster left, Bushby
was struck by a cir and suffered injuries
as a result.

In his suit against the Municipality, Bus-
by alleged that the Municipality was negli-
gent and/or reckless in failing to take him
into protective custody and that the Munici-
pality's omission was the direct and proxi-
mate cause of his injuries. After hearing
was held on Busby's and the Municipality's
cross-motions for summary judgment, the
trial court determined that the Municipality
owed Busby no affirmative duty to take
him into protective custody and that, there-
fore, the Municipality could not have been
negb'gent in failing to do so. Accordingly,
the trial court granted summary judgment
in favor of the Municipality. This appeal
followed.

ferred lo another health facility, and has no
funds, may be taken to the person's home, if
any. If the person has no home, the approved
public treatment facility shall aiaia the per-
son in obtaining shelter.

(g) Peace officer* or member* of the emer-
gency service patrol who comply with this
section are acting in the course of their mdi-
ctal duty and are not criminally or avilly
Liable for i1

(i) For purpose* of (b) of thu section. 'inca-
pacitated by alcohol* means a person who, a*
the result of consumption of alcohol, i* ren-

741 PACIFIC REPORTER. 2d SERIES

(U In the recent case of City of Kotze-
bue v. McLean, 702 P.2d 1309 (Alaska
1985), we unequivocally reaffirmed our re-
jection of the so-called "public duty doc-
trine” as an unnecessary and unjustified
expansion of the state's statutorily limited
immunity. 1d. at 1311-12; sec also Adams
v. State. 555 | 2d 235, 241-43 (Alaska
1976). In place of that doctrine, we indi-
cated that the liability of a municipality for
the negligent acts and omissions of its rep-
resentatives will be governed by traditional
tort principles. As we stated in McLean:

In practice, the public duty doctrine is an

injunction against imposing liability on a

government without first deciding what

the government's duty is. While the
public duty doctrine does protect the
state frorr. becoming the insurer of JI
private actirity and from undue interfer-
ence with its ability to govern, we believe
that these concerns are better addressed
by the tort concept of duty, which limits
the class of people which may seek to
hold the state responsible for negligent
action, and by AS 09.50.250.

702 P.2d at 1313 (citation and footnote
omitted). Thus, our determination here
must be made with recourse to the princi-
ples embodied by the tort concept of duty.

[2,3] As we have noted, “ ’(djutyr' is not
Bacrosanct in itself but [is] only an expres-
sion of the sum total of those considera-
tions of pobcy which lead the law to say
that the particular plaintiff is entitled to
protection." Id. (quoting W. Prosser,
Handbook of the Law of Torts § 53, at 325
(4th ed. 1971)). Thus stated, the process of
finding that a defendant owes a duty to a

dcred unconscious or ha* judgment or physi-
cal mobility so impaired that the person can-
not readily recognize or escape condition* of
npparent or imminent danger to personal
Sealib or safety. The definition in AS 47.37.-
270(8) applies to other pomon* of thu chap-
ter.

3. Because this appeal come* to us on rumman

judgment, our obligation is to draw all inferenc-
es of fac in favor of appellant Bushby and
against appellee Municipality. See. eg., Alaska
Rent-a-Car v. Ford Motor Co.. 526 P-d 1136.
1139 (Alaska 1974).
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plaintiff is on which involves a fine bal-
ancing of conflicting policies; it is in es-
sence an attempt to determine whether it
would be fair and equitable to require an
individual to act, or to refrain from acting,
in a specified manner so as to avoid undue
nsk of harm to third persons. See gener-
ally W. Keeton, D. Dobbs, R. Keeton, and
G. Owen, The Law of Torts § £1, at 356-58
(5th ed. 1984) (hereinafter Prosser).
Recognizing the difficulty of this task, we
have delineated a number of factors which
should le considered to provide greater
predictability in the decision-making pro-
cess. These factors include the foresee-
ability of harm tc the plaintiff; the degree
of certainty that the pontiff suffered inju-
ry; the closeness oi the connection be-
tween the defendant's conduct and the inju-
ry suffered; the moral blame attached to
the defendant’s conduct; the policy of pre-
venting future harm; the extent of the
burden to the defendant and consequences
to the community in imposing a duty to
exercise care with resulting liability for
breach; and the availability, cost, and prev-
alence of insurance for the risk involved.
HclLean, 702 P,2d at 1314 (quoting D.S. W.
v. Fairbanks North Star Borough. School
District, 628 P.2d 554, 555 (Alaska 1981)).

[4] These independent considerations,
however, may sometimes be superseded by
the legislature. For example, where the
legislature has considered 3nd resolved
conflicting policies by clearly enunciating a
duty in a statute, the relevant statute
should be considered and, in a proper case,
adopted as the appropriate standard of
care. See Metcalfv. Wilbur, Inc., 645 P.2d
163, 167-68 (Alaska J982); Bachner v.

4. Section ;S6 of the Restatement (Second) of
Torts (1965) provides:

The court may adopt as the standard of
conduct of a reasonable man the require-
ments of a legislative enactment or an admin-
istrative regulation wnosc purpose is found to
be exclusively or m pan

(a) to protect a class of persons which in-
cludes the one whose interest is invaded, and

ib) to protect the particular interest which
is invaded, and

Ic) to protect that interest against the kind
of harm whicn has resulted, and

id) to protect that interest againn the par-
ticular hazard from winch the harm results.

Rich, 554 P.2d 430, 440-42 (Alaska 1976);
Breitkrcutz v. Baker, 514 P.2d 17. 20-21
(Alaska 1973); Ferrell v. Baxter, 484 P.2d
250, 263-65 (Alaska 1971); see generally
Prosser, supra p. 6, § 36, at 220-29; Re-
statement (Second) of Torts , 285 (1965)
(hereinafter Restatement). A statute enun-
ciates the appropriate duty when it is found
that (1) the plaintiff is within the class
protected by the statute, (2) the harm/inju-
ry which occurred was of the type which
the statute was intended to protect against,
(3) the statute prescribes specific conduct
rather than merely a general or abstract
duty of care, (4) the defendant was a party
charged with observing the statute, (5) the
defendant can be fairly charged with being
aware of the applicability of the statute,
and (6) the statute is not so outdated or
arbitrary as to make inequitable the stat-
ute's adoption as the standard of care.
E.g., State Mechanical v. Liquid Air, 665
P.2d 15, 18-19 (AJaska 1983); Grothe V.
Olafson, 659 P.2d 602, 607 (Alaska 1983);
see also Restatement § 286.*

[5,6] Busby argues that AS 47.37.-
170(b) articulates the appropriate duty in
this case. We agree. the statute ex-
plicitly states, and as the trial court itself
noted. AS 47.37.170(b)* is intended to bene-
fit and protect the health and well being of
persons who are incapacitated by alcohol
and imposes a mandatory duty upon law
enforcement personnel to place such per-
sons into protective custody. Cf. Peter v.
State, 531 P.2d 1263. 1268 (Alaska 1975)
(quoting House Concurrent Resolution No.
36 (1969) on treatment of problem drinkers
ind alcoholics); AS 47.37.010.* In addition,
accepting as true Busby’s assertions; that

3. See supra note 2.

6. AS 47.37.010 provides:
li is the policy oi the state that alcoholics and
intoxicated persons should not be nmmaiiy
prosecuted for their consumption of alcoholic
beverages and that they shouid be a.forded a
continuum of treatment so they may lead
normal lives as producuve mcmoers of socie-

ty-

7. See supra note 3.
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he w u a person incapacitated by alcohol in
a public place, he was clearly a member of
the protected class and his accident was of
the type against which the statute was
designed to protect. Finally, it cannot be
doubted that the statute prescribes specific
conduct rather than merely states some
general or abstract duty of care; Officer
Foster was within that class of persons
charged with observing the statute; as a
municipal police officer, she can fairly be
charged with awareness that the statute
applied: and the statute can hardly be con-
sidered so outdated or arbitrary as to make
inequitable its application as the appropri-
ate standard of care.

[71 The Munic pality cites a number of
cases which, it argues, mandate a different
conclusion.  Only two, however, require
discussion. In Stout v. City of Porterville,
148 Cal.App.3d 937, 196 Cal.Rptr. 301
(19S3), a California court refused to find
that California Penal Code § 647(ff) set out
an appropriate legislative standard of care
in circumstances similar to those at issue
here. 1d 196 Cal.Rptr. at 306-08. The
statute in Stout, however, provided that an
intoxicated person could only be taken to a
voluntarily maintained public treatment fa-
cility. 1d. The California court was there-
fore concerned that imposing a mandatory
duty wouid cause counties participating in
the voluntary treatment program to with-
draw their support and thus cause the
treatment program to collapse. Id. We
have no similar concern in the present ac-
tion.* In addition, Penal Code § 647, unlike
AS 47.27.170(b), was not intended to mini-
mite the dangers faced by the inebriate,
but simply to end the "revolving door"
poiicy of jail and street, street and jail. Id.
We thus decline to adopt Stout "a analysis.

Marshall v. Ellison, 132 1U.App.3d 732,
87 1ll.Dec. 704, 477 N.E.2d 830 (1985), also
involves an analogous factual situation and
statute.*  Nevertheless, this case is also

8. Ste AS 47.37.170(b), (c), supra noie 2.

9. See ril.Ann.Stai. ch. IIIVI. U6315(b) (Smith-
Hurd Supp.1986).

10. Our decision today is expressly limited to a
discussion of duty. Because the trial court's
judgment was bised solely upon this issue, we

741 PACIFIC REPORTER, 2d SERIES

unpersuasive for at least two reasons.
First, the court in Marshall apparently re-
fused to find that the relevant statute im-
posed upon the state any mandatory duty
on the basis of the state's sovereign immu-
nity. Id at 8  Relying upon Rodmyuez
t. City of Cape Coral, 451 So.2d 513 (Fla.
App.1984), affirmed 468 So.2d 963 (Fla.
1985), the Marshall court stated:
Like the Florida statute (in Rodriyuez ],
section 15(b) requires an officer to exer-
cise his professional judgment in deter-
mining whether an individual appears to
be incapacitated. We do not believe the
public interest would be served by allow-
ing a jury of laymen with the benefit of
20/20 hindsight; to second-guess a police-
man's decision.

87 1lLDec. at 709, 477 N.E.2d at 835. Sec-
ond. we find the Marshall court's statutory
analysis questionable. Despite the unam-
biguous mandatory language in the lllinois
statute and without citation to legislative
history or any other authority, the court
simply concluded that the legislature did
not intend to create a cause of action under
the statute for failure to take a person into
protective custody. 1d Whatever the
merits of the Marshall court's conclusion
with respect to interpretation of the Illinoui
statute, we decline to apply its reasoning
here.

We conclude then that AS 47.37.170(b)
articulates an appropriate standard of care
and thus hold that the Municipality has an
affirmative duty to take persons incapaci-
tated by alcohol in a public place into pro-
tective custody and transport them to an
appropriate treatment facility.T*

Busby's cross-motion and appeal seeking
summary judgment in his favor are with-
out merit For the reasons discussed
above, we REVERSE the judgment of the

need not, and do not. consider any question
regarding alleged breach and express no opin-
ion as ‘o the tactual merits of Bushy's claim.

Similarly, we express no opinion regarding an\
claims of municipal immunity under AS 09.65.-
070.
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STATE r. NORTHWESTERN CONST., INC.
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trial court and REMAND for further pro-
ceeding3 consistent with this opinion.

STATE of Alaska, Appellant,
r.

NORTHWESTERN CONSTRUCTION,
INC., Appellee.

No. S—1141.
Supreme Court of Alaska.

Aug. 7. 1987.

Contractor which was required to do
more work than indicated in its contract
with State brought action to recover dam-
ages. The Superior Court, Third Judicial
District, Anchorage, Brian C. Shortell, J.,
entered judgment in favor of contractor,
and State appealed amount of damages.
The Supreme Court, Compton, J., held that:
(1) use of blue book rental rates for con-
struction equipment to calculate damages
was proper; (2) State’s claim that blue
book overtime equipment houra should
have been reduced by 50 percent could not
be considered for first time on appeal; (3)
addition of 15 percent profit to blue book
rates was not double recovery; (4) addition
of ten percent to costs for overhead was
reasonable; and (5) contractor should have
allocated part of its grader time to less
expensive grader in calculating damages.

Affirmed in part, reversed in part, and
remanded.

Matthews. J., dissented and filed an
opinion in which Rabinowitz, CJ., joined.

1 Damages «=»IS9
Plaintiff in contract action need only
prove its damages to "reasonable certain-

%
. y/il

2. Appeal and Error  1008.1(5)

On appeal, Supreme Court will inter-
vene only when convinced that trial court's
findings of fact are clearly erroneous.
Rules Civ.Proc., Rule 52(a).

3. States <=104

Use of construction equipment rental
blue book rates to calculate damages was
not clearly erroneous where state contract
provided that payment for extra work
would be calculated using blue book and
blue book rates were commonly relied upon
in state.

4. Appeal and Error ®»169, 176

Issue raised for first time on appeal
may be considered if issue is not dependent
on any new or controverted facts, is closely
related to appellant's trial court argu-
ments, and couid have been gleaned from
pleadings, or if issue constitutes “plain er-
ror.

5. States «*214

tate’s argument that contractor's con-
struction equipment rental blue book rate
damages for extra work performed should
have been reduced by 50 percent was de-
pendent on new or controverted facts, was
not closely related to State's trial court
arguments, and could not have been
gleaned from pleadings, and State was not
entitled to argue that issue, which was
raised for first time on appeal.

6. Appeal and Error «=169

Under “plain error” doctrine, issue not
raised at trial may nonetheless be con-
sidered by Supreme Court if it appears that
obvious mistake has been made which cre-
ates high likelihood that injustice has re-
sulted.

See publication Words and Phrases

for other judicial constructions and

definitions.
7. States «>»214

State was not allowed to raise for first
time on appeal, under plain error doctrine,
issue of whether contractor's damages,
caused by extra work required and calcu-
lated using construction equipment rental
rate blue book, should have been reduced
by 50 percent, as there was no evidence
that any state representative used 50 per-

=N— 7



MUNICIPAL

TELEPHONE
217 SECOND STREET, SUITE 200

(907) 5861325
EAX 4035480 JUNEAU, ALASKA 99801

TO: Representative Eileen Maclean, Chair
Members of House Community and Regional Affairs Committee

FROM: Scott A. Burgess, Executive Director

DATE: January 24, 1989

SUBJECT: HB 116 - Immunity for Treatment of Intoxicated Persons

The Alaska Municipal League supports HB 116. For the second year, relief
from the implied liability created by the Supreme Court ruling in Busbv v
Municipality of Anchorage 1is a priority of the AML and the 123
municipalities the AML represents directly. The AML believes the Court
misinterpreted the intent of the Legislature in AS 47.37.170(g) and the
resulting implications of liability have created an unnecessary and
unintentional burden on our law enforcement officials and our correctional
facilities. HB 116, as introduced, provides legislative clarification for
the courts and removes the threat of liability which is a deterrent to the
protection of all our citizens.

I have attached a copy of the AML position on Busby which was contained in
the AML’s Municipal Platform which outlines i"faAML"s legislative priorities
for 1989 and which was provided to all legislators. HB 116 accomplishes the
desired intent of the AML position on the Court®s misinterpretation of AN
47.37. 1 have also attached copies of relevant AML resolutions passed by
the AML membership at their annual conference in November.

Governor Cowper introduced HB 406 last year which would have provided
immunity under AS 47.37 but unfortunately the.uill did not get out of the
House. Some believe that the immunity granted under AS 47.37.170(g) should
be "qualified" by adding a legal test of "maliciousness™. This 1is
inappropriate and unnecessary. No problem or complaint existed before
Busby. Our law enforcement officials are professionals and understand ac!
carry out their duties under AS 47.37. Creating a civil liability for
carrying out this duty may have the opposite effect of deterring the
effective enforcement of AS 47.37.

The AML supports HB 116, appreciates the efforts of the sponsor to correct
the problem it is causing in our communities, and urges the Committee to
pass the bill out as introduced.

Attachments

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES



Removal of Municipal Liability Imposed by Busby Decision

The Alaska Municipal !sague urges the Legislature to pass legislation
reversing the implied liability of municipalities caused by the Bushy decision
regarding taking incapacitated persons into protective custody.

Background

The decision of the Alaska Supreme Court in Busbv v. Municipality of Anchorage.
which interpreted the intent of the Alaska Legislature in enacting AS 47.37.170(b),
judicially created a duty to take incapacitated persons into custody that the
Legislature did not intend to impose upon local communities.

The purpose of AS 47.37.170(b) is to provide for a compassionate local response
to one aspect of the aicohol/drug crisis in local communities. However, to change
that ability of local communities to help those in need into an affirmative duty to
do so imposes on local communities obligations they are neither equipped nor
fairly required to meet TIlig League supports a wide* variety e.f mea&ures to dea!
with the complicated,issues of alcohol/drug abuse in Alaska. Nonethelous, the
creation by the courts of a governmental obligation to take Incapacitated persons
into custody that took place without the discussion and study of tlio impacts of
that obligation that would occur during the normal legislative process was not a
good or-fair way to address the problem.

The effect of this court decision has been that municipalities with jXi'ixpowers are
now forced to pick up all persons who appear to be incapacitated and.put them
in a treatment facility, where possible, or in state oi municipal u-neoLional facility.
The result has been great expense to the municipality or the State and an
increased workload for peace officers, which comes at the expense of other duties,
including .nvestigation of violations of alcohol control laws.

Therefore, the League supports amending AS 47.37.170(b) by adding to it the
following declaration: This section shall not impose any affirmative duty upon
municipalities or their agents to take persons incapacitated by alcohol into
protective custody."”



Resolution of the Alaska Municipal League

Resolution No. 89-7

A RESOLUTION URGING THE REVERSAL OF THE IMPLIED
LIABILITY OF MUNICIPALITIES REGARDING
TAKING INCAPACITATED PERSONS INTO PROTECTIVE CUSTODY

WHEREAS, the purpose of AS 47.37.170(b) Is to provide for a
compassionate local'response to one aspect of the alcohol/drug crisis in
Alaska communities to help those in need, and

WHEREAS, the Alaska Supreme Court decision in Busbv w
Municipality of Anchorage incorrectly interpreted the legislative intent behind
AS 47.37.170(b) and judicially created an affirmative duty to take
incapacitated persons into custody that was never intended to be imposed
upon local communities, and

WHEREAS, the effect of this decision has been that municipalities with
police powers are now forced to pick up all jersons who appeal- to be
incapacitated and put them in a treatment facility, where possible, or in state
or municipal correctional facilities, and

WHEREAS, this obligation has resulted in a great deal of expease to
municipalities or the dtate and an increased workload for peace officers,
leaving them with inadequate time for other police duties, including
investigation of violations of alcohol control laws, and

WHEREAS, this decision to burden local governments with an
obligation that they are neither equipped nor fairly required to meet was
arr.ved at judicially, without any communication with or consideration for the
communities involved and the impact such an obligation would have;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal
League urges the 16th Alaska Legislature to enact legislation which clarifies
the municipalities’ Good Samaritan role in assisting incapacitated individuals
by adding to AS 47.37.170(b) the simple declaration:
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Removal of Municipal Liability Imposed by Busby Decision

The Alaska Municipal League urges the Legislature to pass legislation
reversing the Implied liability of municipalities caused by the Bushy decision
regarding taking Incapacitated person? Into protective custody.

Background

The decision of the Alaska Supreme Court in Busbv v. Municipality of Anchorage.
which interpreted the intent of the Alaska Legislature in enacting AS 47.37.170(b),
judicially created a duty to take incapacitated persons into custody that the
Legislature did not intend to impose upon local communities.

The purpose of AS 47.37.170(b) is to provide for a compassionate local response
to one aspect of the alcohol/drug crisis in local communities. However, to change
that ability of local communities to heip those in need into an affirmative duty to
do so imposes on local communities obligations they ar™ neither equipped nor
fairly required to meet. The Loaguo supports g wi><variety = meat,urea to de&:
with the complicated issues of alcohol/drug abuse in Alaska. Nonetheless, the
creation by the courts of a governmental obligation to take h»capanit*ted persons
into custody that took place without the discussion and study of the impacts of
that obligation that would occur during the norma! legislative proof's was not a
good or fair wiy to address the problem.

The effect of this court decision has been that municipalities with jx/i  powers are
now forced to pick up all peisons who appear to be incapacitated and put them
in a treatment facility, where possible, or in state Ol municipal con eciional facility.
The result has been great expense to the municipality or the State and an
increased workload for peace officers, which comes at the expense of nthe' /ties,
including investigation of violatfons of alcohol control laws.

Therefore, the League supports amending AS 47.37.170(b) by adnng to it the
following declaration: This section shall not impose any affirmative duty upon
municipalities or their agents to take persons incapacitated by alcohol into
protective custody."



This is the narrowest possible legislative response to the Supreme Court’s
misinterpretation of legislative intent in the Busby case. Other programs and
measures are needed to deal with the complex and difficult issues raised by
alcohol/drug abuse in Alaska and it is appropriate for the Legislature to deal with
those issues without "judicial legislation" by the courts.



Resolution of the Alaska Municipal League

Resolution No. 89-7

A RESOLUTION URGING THE REVERSAL OF THE IMPLIED
LIABILITY OF MUNICIPALITIES REGARDING
TAKING INCAPACITATED PERSONS INTO PROTECTIVE CUSTODY

WHEREAS, the purpose of AS 47.37.170(b) is to provide for a
compassionate local response to one aspect of the alcohol/drug crisis in
Alaska communities to help those in need, and

WHEREAS, the Alaska Supreme Court decision in Busby w
Municipality of Anchorage incorrectly interpreted the legislative intent behind
AC 47.37.170(b) and judicially created an affirmative duty to take
incapacitated persons into custody that was never intended to be imposed
upon local communities, and

WHEREAS, the effect of this decision has been that municipalities with
police powers are now forced to pick up all persons who appear to be
incapacitated and put th~m in a treatment facility, where possible, or in state
or municipal correction lities, and

WHEREAS, this obligation has resulted in a great deal of expease to
municipalities or the State and an increased workload for peace officers,
leaving them with inadequate time for other police duties, including
investigation of violations of alcohol control laws, and

WHEREAS, this decision to burden local governments with an
obligation that they are neither equipped nor fairly required to meet .vas
arrived at judicially, without any communication with or consideration for the
communities involved and the impact such an obligation would have;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Munidpal
League urges the 16th Alaska Legislature to enact legislation which clarifies
the municipalities' Good Samaritan role in assisting incapacitated individuals
by adding to AS 47.37.170(b) the simple declaration:



"This section shall not impose any affirmative duty
upon local governments or their agents to take
persons incapacitated by alcohol into protective
custody."

Adopted this 18th day of November 1988 in Fairbanks, Alaska.

Heather Flynn, President

ATTEST:

Resolution No. 89-7



Resolution of the Alaska Municipal League

Resolution No. 89-8

A RESOLUTION SEEKING ALTERATIONS OF STATE STATUTES
TO ALLOW MORE LOCAL AUTONOMY IN DEALING WITH
THE PUBLIC INEBRIATE PROBLEM

WHEREAS, Alaska Statute 47.37.170(b) requires that a person
appearing to be incapacitated by alcohol in a public place be taken into
protective custody by a peace officer, and

WHEREAS, little latitude is available to local governments under this
statute to deal with the problem, and

WHEREAS, AS 47 places local jurisdictions in undue risk of litigation,
and

WHEREAS, compliance with AS 47 jeopardizes municipal financial
ability to provide health and related social services to persons experiencing
alcohol related problems;

NOW, THEREFORE, BE rT RESOLVED that the Alaska .Municipal
League urges the Legislature to alter AS 47.37.170 to permit greater local
autonomy in dealing with public inebriates.

Adopted this 18th day of November 1988 in Fairbanks, Alaska.

Heather Flynn, President

ATTEST:

Scott A. Burg iss™Executive Director



Resolution of the Alaska Municipal League

Resolution No. 89-9

A RESOLUTION URGING THE LEGISLATURE TO PROVIDE FUNDING
TO MUNICIPALITIES TO OFFSET THE COST OF COMPLYING
WITH THE PROVISIONS OF AS 47.37

WHEREAS, alcohol abuse is purported to be the number-one health
problem in the State of Alaska, and

WHEREAS, the Alaska Supreme Court has held that municipalities
have an affirmative duty to take persons incapacitated by alcohol in a public
place into protective custody and transport them to an appropriate treatment
facility, if one is available, and

WHEREAS, if a treatment facility is not available, the municipality must
detain incapacitated persons in a state or municipal detention facility, and

WHEREAS, failure to provide protective custody to persons
incapacitated by alcohol may result in liability for damages to the intoxicated
person when injury results, and

WHEREAS, this increased responsibility and liability have been
imposed on municipalities at a time when there are decreasing state
revenues to fund munidpal jail contract, and

WHEREAS, treatment facilities and detention facilities have no real
means to enforce the collection of fees from those who are taken into

protective custody, and %

WHEREAS, those taken into protective custody often do not have the
resources to pay for medical treatment or detention, and

WHEREAS, local governments have been forced to assume the
financial burden of providing medical examination, treatment, and protective
custody detention as required by AS 47.37, and

WHEREAS, once an incapacitated person is taken into protective
custody, the treatment facility or detention facility assumes further liability for
the safety and welfare of that person while detained, and



WHEREAS, many standard municipal insurance policies specifically
exclude "custodial care" from coverage, and

WHEREAS, a special alcohol tax would seem to make sense in that
it would place the cost of the problem on the source of the problem, and

WHEREAS, AS 4.21.010 specifically orohibits municipalities from
imposing such a tax, and

WHEREAS, barring this avenue for *unding a State-mandated
responsibility and liability, municipalities must look to the State for relief from
the burden imposed on municipalities by AS 47.37 and the State Supreme
Court;

NOW, THEREFORE, BE IT RESOLVED by the Alaska Municipal
League that:

1. The Alaska State Legislature is hereby urged to provide direct
funding to municipalities to offset the cost of complying with the
provisions of AS 47.37; and

2. The Alaska State Legislature is further urged to amend AS
4.21.010 to allow local governments to impose a special tax on

alcohol to fund mandated programs and procedures to deal with
alcohol abuse within local communities and to fund substance

abuse education.

Adopted this 18th day of November 1988 in Fairbanks, Alaska.

Heather Flynn, President

ATTEST:

Resolution No. 89-9



Alaska Association Chiefs of Police

January 30, 1989

Rapr€9*r.tat Ivo ~i 1-en Maclean

Alaska Star* Hou » of Re?resanrati’es
Pouch V

Juneau, Alaska 99811

Gear Representative Maclean,

Or. behalf c£ Che Alaska A®seeis'.ior. of Chiefs of Police, |
want to jo ,r r-tord a* supporting rouse 3iLlI 116, which
would rexcve liability ir.posed h> the Busby Decision. W
Join the Alaska Munir.pti league and the Alaska Peace
Offitera Association in or. effort to mitigate the unfair

burden char was placed upon Municipalities and its employees

by the courts ir. the Eueby Jaae.

The language in House 3 .1 116 ii a.rcple and clear. W urge
that the Legislature pa.o this Bill into Law this session.
Sincerely.

Duane Udlar.U, Vice Presidem
Alaska Association of Chiefs of 5ollce

DU: vka
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Dillingham .is not unlike many rural Alaskan communi *ies rn that

it has it"s share of alcohol abuse. A large portion of the
visible abuse 3 <hat of the public inebriate. Che Dill inchar,
police have over the past 5 years has placed em?ha3ic. on the
procetion of the public inebriate through protective custody
detention. This has beer, accomplished through a cooperative
program with the Bristol 3ay Area Hospital,

The resources necessary for this have been borne soley by the
community and region, without aid from the State office of Alcoholism
and drug abuse.

The committee substitute for HB 406 is a reasonable aadaitior.
to our current statute andprovides some degree of protection
to communities as a resultof the ruling by the Alaska Supreme
court in the BUSBY case.

If the law were to remain as it is in light of this recent ruling,

we would be fostering an attitude™within our™ police to" turn their

heads rather than extend a helging r.anc to these victims u: aiwoholi&m.
— tuBLyJ «l—*1— »—ImT  H~Llie'»m **—

The enabling of alcoholics to shirk their responsibility by placing

the liability on local communities will do more to detract from

the efforts to treat the problem than help it. We need to once again
renew our efforts in a positive way in dealing with this problem

and to give our support to those -who are out there on the streets
dealing with this problem or_a daily basis.

Our police throughoutthe state have hundreds of contacts daily
with people in varyingstages of intoxication, without this substitute
the ability to effectivelydeal with them is greatly hampered,

As  the statute now stands police will be ir. a position to abuse
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8§ 47.37.170 W elfare, Social Services & Institutions 8§ 47.37.170

(1) emergency treatment provided by a facility alTiliated with or
part of the medical service of a general hospital,

(2) inpatient treatment;

(3) intermediate treatment; and

(4) outpatient and follow-up treatment.

(c) The office shall insure that adequate and appropriate treatment
is provided to alcoholics and intoxicated persons admitted under AS
47.37.160 — 47.37.190 within the limits of available state and federal
funds.

(d) The office shall maintain, supervise and control all facilities
operated by it subject to the regulations of the department. The ad-
ministrator of each facility shall moke an annual report of its activi-
ties to the coordinator in the form and manner the coordinator speci-
fies.

(e) If possible, the office shall coordinate the activities of the pro-
gram with all appropriate public and private resources.

(f) The coordinator shall prepare, publish, and distribute annually a
list of all approved public and private treatment facilities.

(g) The office may contract for the use ofany facility as an approved
public treatment facility if the coordinator, subject to the regulations
ofthe department, considers this an effective and economical course to
follow. Contracting under this subsection is governed by AS 36.30
(State Procurement Code). (8 1ch 207 SLA 1972; am 8§ 5 ch 150 SLA
1980; am 8 62 ch 106 SLA 1986)

Effect of amendments. — The 1986
amendment, effective January 1. 1988,
added the last sentence in subsection ig>.

Sec. 47.37.170. Treatment and services for intoxicated per-
sons and persons incapacitated by alcohol, (a) An intoxicated
person may come voluntarily to an approved public treatment facility
for emergency treatment. A person who appears to be intoxicated in a
public place and to be in need of help or a person who appears to be
intoxicated in or upon a licensed premise where intoxicating liquors
are sold or consumed who refuses to leave upon being requested to
leave by the owner, an employee or a peace officer may be taken into
protective custody and assisted by u peace officer or a member of the
emergency service patrol to the person's home, an approved public
treatment facility, an approved private treatment facility, or another

*he program

Tam on the appropriate health facility. If all of the preceding facilities, including
>n shall be the person's home, are determined to be unavailable, a person taken
rations and into protective custody and assisted under this subsection may be
mvn local taken to u state or municipal detention facility in the area.

Ib) A person who appears to be incapacitated by alcohol in a public
place shall be taken into protective custody bv a peace officer or a
member of the emergency service patrol and immediately brought to

75
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§ 47.37.170 Alaska Statutes Supplement $ 47.37.170

an approved public treatment facility, an upproved private treatment
facility, or another appropriate health facility or service for emer-
gency medical treatment. If no treatment facility or emergency medi-
cal service is available, a person who appears to be incapacitated by
ulcohol in a public place shall be taken to a state or municipal deten-
tion facility in the area, if that appears necessary for the protection of
the person's health or safety.

(c) A person who voluntarily appears or is brought to an approved
public treatment facility shall be examined by a licensed physician as
soon as possible. After the examination, the person may be admitted
as a patient or referred to another health facility. The approved public
treatment facility which refers the person shall arrange for transpor-
tation.

(d) A person who, after medical examination, is found to be incapac-
itated by alcohol at the time of admission or to have become incapaci-
tated at any time after admission, may not be detained at a facility
after the person is no longer incapacitated by alcohol. A person may
not be detained at a facility if the person remains incapacitated by
alcohol for more than 48 hours after admission as a patient, unless the
person is committed under AS 47.37.180. A person may consent to
remain in the facility as long as the physician in charge considers it
appropriate.

(e) A person who is not admitted to an approved public treatment
facility, is not referred to another health facility, and has no funds,
may be taken to the person’s home, ifany. If the person has no home,
the approved public treatment facility shall assist the person in ob-
taining shelter.

if) If a patient is admitted to an approved public treatment facility,
his family or next of kin shall be promptly notified. Ifan adult patient
who is not incapacitated requests that there be no notification of next
of kin, his request shall be granted.

(g) Peace officers or members of the emergency service patrol who
comply with this section are acting in the course of their official duty
and are not criminally or civilly liable for it.

(h) Ifthe physician in charge ofthe approved public treatment facil-
ity determines it is for the patient's benefit, an attempt shall be made
to encourage the patient to submit to further diagnosis and appropri-
ate voluntary treatment.

(i) A person taken to a detention facility under (al or ib) of this
section may be detained only <1) until a treatment facility or emer-
gency medical service is made available, or (2) until the person is no
longer intoxicated or incapacitated by alcohol, or t3> for a maximum
period of 12 hours, whichever occurs first. A detaining officer or a
detention facility official may release a person who is detained under
(ai or ib* of this section at any time to the custody of a responsible
adult. A peace officer or a member of the emergency service patrol, in

76
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8§ 47.37.270 W elfare, Social Services & Institutions 9 47.37.270

detaining a person under in) or (b) of this section and in taking the
person to a treatment facility, an emergency medical service or a
detention facility, is taking the person into protective custody and the
officer or patrol member shall make reasonable efforts to provide for
and protect the health and safety of the detainee. In taking a person
into protective custody under (a) and (b) of this section, a detaining
officer, a member of the emergency service patrol or a detention facil-
ity official may take reasonable steps for self-protection, including a
full protective search of the person of a detainee. Protective custody
under (a) and (b) of this section does not constitute an arrest and no
entry or other record may be made to indicate that the person de-
tained has been arrested or charged with a crime, except that a confi-
dential record may be made which is necessary for the administrative
purposes of the facility to which the person has been taken or which is
necessary for statistical purposes where the person's name may not be
disclosed.

() For purposes of (b) of this section, "incapacitated by alcohol”
means a person who, as the result of consumption of alcohol, is ren-
dered unconscious or has judgment or physical mobility so impaired
that the person cannot readily recognize or escape conditions of appar-
ent or imminent danger to personal health or safety. The definition in
AS 47.37.270(9) applies to other portions of this chapter. i8 1 ch 207
SLA 1972; am 8§ 1-4 ch 101 SLA 1976)

Editor’s notes. — This section is set
out above to correct a minor error in sub-
section 9> in the main pamphlet.

Sec. 47.37.270. Definitions. In this chapter

(1) "alcoholic” means a person who habitually lacks self-contrcl in
using alcoholic beverages, or uses alcoholic beverages to the extent
that, the person’ health is substantially impaired or endangered, or
the person's social or economic function is substantially disrupted:

(2) "approved private treatment facility” or "private facility” means
a private agency meeting the standards prescribed in AS 47.37.140(a)
and approved under AS 47.37.140(c);

(3) "approved public treatment facility” or "public facility” means a
treatment agency operating under the direction and control of the
office or providing treatment under AS 47.37.010 — 47.37.270
through a contract with the office under AS 47.37.130ig) or through a
grant awarded under AS 47.30.475. and meeting the standards pre-
scribed in AS 47.37.140(ai and approved under AS 47.37.140(c»:

(4) "board" means the Review Board on Alcoholism established un-
der AS 47.37.060:

15) "commissioner" means the commissioner of health and social

services:
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ted under Section 13. A person may consent to remain in the
facility as long as the physician in charge believes appropriate.

(e) A person who is not admitted to an approved public treat-
ement facility, is not referred to another health facility, and has
no funds, may he taken to his home, if any. If he has no home,
the approved public treatment facility shall assist him in obtain-
ing shelter.

(f) If a patient is admitted to an approved public treatment
facility, his family or next of kin shall be notified as promptly
as possible. If an adult patient who is not incapacitated re-
quests that there be no notification, his request shall be respect-
ed.

(g) The police or members of the emergency service patrol
who act in compliance with this section are acting in the course
of their official duty and are not criminally or civilly liable

therefor.

(h) If the physician in charge of the approved public treat-
ment facility determines it is for the patient’s benefit, the pa-
nt shall be encouraged to agree to further diagnosis and ap-

propriate voluntary treatment.

Commissioners’ Note

A small minority of intoxicated
persons are "incapacitated” in
that they are unconscious or inco-
herent or similarly so impaired in
judgment that they cannot make
a rational decision with regard to
their need for treatment. Section
12(b) authorizes the police or
emergency service patrol to take
such individuals into protective
custody and to a public treatment
facility for emergency care. This
is intended to assure that those
most seriously in need of care
will get it.

Protective custody under (b) is
similar to the way in wl ich the po-
lice provide emergency assistance
to other ill people, such as those
in accidents or those who have
sudden heart attacks. It is a civ-
il procedure, and no arrest record
or record which implies a crimi-

nal charge is to he made. Since
the police officer may sometimes
have to ~»lecide whether a man
wTlb reluscs help appears to 1HT1
incapacitated hv alcohol or he-
cause ot some other reason. Sec-
tion 12(g) protects the policeman
should his conclusion, made hi
good faith, be incorrect. It pro-
vides that he cannot he held crim-
iplally_nr rudlkLJ"bl(] for false ar- \
Vest or imprisonment as long as
he is acting in compliance with
this section. Willful malice or -a
abuse, however, would not be con- J
sidered to he in compliance with )
this section of the Act.

Section 12(d) provides that an
incapacitated person can be held
at a treatment facility without
consent or further civil proce-
dures for not longer than 48
hours. By the end of 48 hours

82



Removal of Municipal Liability Imposed by Busby Decision

The Alaska Municipal League urges the Legislature to pass, legislation
reversing the implied liability of municipalities caused by" the Bushy
decision regarding taking incapacitated persons Into protective custody.

mBACKGROUND. . . .

The decision of the Alaska Supreme Court in Busby vy, Municipality of
Anchorage, which interpreted the intent of the Alaska Legislature 1n
enacting AS 47.37.170(b), judicially created a duty to take incapacitated
persons into custody that the Legislature did not Intend to impose upon
local communities.

«

The purpose of AS 47.37.170(b) 1s to provide for a compassionate local
response to one aspect of the alcohol/drug crisis 1n local communities.
However, to change that ability of local communities to help those 1n need
Into an affirmative duty to do so imposes on local coinnunltles obligations
they are neither equipped nor fairly required to meet. The League supports
a wide variety of measures to deal with the. compllcatcd issues of al-
cohol/drug abuse in Alaska. Nonetheless, the creation by the courts of a
governmental obligation to take incapacitated persons Into custody that took
place without the discussion and study of the impacts of that obligation
that would occur during the normal legislative process was not a good or
fair way to address the problem.

The effect of this court decision has been that municipalities with police
powers are now forced to pick up all persons who appear to be incapacitated
and put them in a treatment facility, where possible, or In state or
municipal correctional facility. The result has been.great expense to the
municipality or the State and an increased workload for peace officers,
which comes at the expense of other duties, including investigation of
violations of alcohol control laws.

Therefore, the League supports amending AS 47.37.170(b) by the addition of
a simple declaration as follows:

"This section shall not impose any affirmative duty upon
municipalities or their agents to take persons incapacitated by
alcohol into protective custody."

This is the narrowest possible legislative response to the Supreme Court’s
misinterpretation of legislative intent in the Busby case. Other programs
and measures are needed to deal with the complex and difficult issues

raised by alcohol/drug abuse jn Alaska and it 1is appropriate for the

Legislature to deal with those Issues without "judicial Ilegislation" by
our courts.



CSITION A PER/Dcpartment o Health & Social Services

Position Paper

HB 116

For An Act Entitled: " An Act Relating to immunity of
treatment for intoxicated persons...

This legislation would provide that a person may not bring
an action for damages against the state, a municipality (or
officers, agents, or employees of the municipality or
state), a peace officer or members of the emergency services
patrol based on the performance or failure to perform a duty
imposed under AS 47.37.170. AS 47.37.170 provides that (1)
an individual who 1is intoxicated in public may be taken into
protective custody by a peace officer or member of the
emergency services patrol and (2) that an individual who 1is
incapacitated by alcohol shall be taken into protective
custody by a peace officer or member of the emergency
services patrol.

In 1987, the Alaska Supreme Court in Busby v. Municipality
of Anchorage, found that AS 47.37.170 creates an affirmative
and mandatory duty for law enforcement personnel to place
persons who are 1incapacitated into protective custody.
According to the court, failure to take an incapacitated
person into protective custody creates a cause for action
for damages against a peace officer (or member of an
emergency service patrol) who decides not to do so, for
injuries that occur as a result. The Busby decision has
increased municipalities fear of potential liability.

Department Position

The Department of Health and Social Services does not
support the granting of absolute immunity to municipalities
with regard to their actions under AS 47.37.170. Absolute
immunity would shield all action, however improperly
motivated, and would deny 1individuals traditional tort
recourse.

The Department believes that conditional liability, based on
the standard of gross negligence, would preserve the rights
of individuals while at the same time protecting
Municipalities from lawsuits.



POSITION P&PER/ttepartment  Health & Social Services -

Position Paper. HB 116, pg. 2

Raising the standard of liability to gross negligence or
reckless or 1ijlntentional misconduct”™ would strike an
appropriate balance between the need to reduce the potential

liability exposure of those involved 1in the protective
custody process and the rights of intoxicated individuals to
recover for injuries incurred because they are or are not
taken into

protective custody.

The Department suggests that the following changes be made
to HB 116.

* Section 1. AS 47.37.170(9) is repealed and
reenacted to read:

(@ A person may not bring a civil action for
damages regarding the decision whether or not to take
an intoxicated or incapacitated person into, or to
release a person from, protective custody under this
section, or for injuries incurred iIn protective
custody. However, this subsection does not preclude
liability for civil damages caused by gross negligence
or reckless or intentional misconduct.

Approved by:

Department of Health and
Social Services

Date:



"It is not the desire of the legislaturethat peace officers neglect
their duty to provide protective custodyto those that are
incapacitated, but to prevent litigationthat may arise from the

inability to properly determine incapacitation."”



P.O. BOX 196650

M u n ICI pal Ity ANCHORAGE, ALASKA 99519-6650

Of (907) 343-4431
Anchorage rou

OFFICE OF THE MAYOR

January 27, 1989

Representative Sam Cotten
P.0. Box 296
Eagle River 99577

Subject: Senate Bill 66/House Bill 116 - "Busby" Relief

Dear Representative Cotten:

I would like to take this opportunity to urge your support of
Senate Bill 66 and House Bill 116 which offers local government-®s
much needed relief from the "Busby"™ decision. I am sure you are
aware of how the "Busby" decision has handicapped the day-to-day
operations of our police and emergency services personnel, as
well as the increased liability it 1imposes on state and local

public safety agencies.

Tom Fink
Mayor






HOUSE COMMITTEE REPORT

® )
Date Referred: February 1, 1989 FURTHER REFERRALS: JUDICIARY
Date of Committee Action: 1 1Co

The COMMUNITY & REGIONAL AFFAIRS Committee recommends that:

v HOUSE BILL NO. 131 [LOCAL BOUNDARY COMMISSION HEARINGS/VOTES]
"An Act relating to the Local Boundary Commission.”

[ the same title
[ 1 be replaced with CLS W 17M (LAr"~pN [ ] a new title

[ ] have attached amendment(s)

vy "\ do pass
do not pass
no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ 1 fiscal impact [ 1] fiscal note(s) published:
[ 1 =zero fiscal note
zero with analysis [ ] zero fiscal notes(s) published:
SIGNING DO PASS: SIGNING OTHER THAN DO PASS:

(Do Not Pass, No Recommendation, Amend)

Chairman®s signature



THE OPERATION OF COMMITTEE HEARINGS

I. CALL TO ORDER

1. The9>th meeting of the House Community and Regional
Affairs Committee is now called to order.

1. ROLL CALL

1. I note for the record that there is a quorum
present, consisting of members; Absent
from committee are/is . (There are no members
absent.

(A quorum of 3 members must be present for a C&RA
committee meeting to be official.)

I11. AGENDA
A. a. On the agenda before us is HB 131, HJR 26 & HB 101

B. You can give the order that the bills will be heard
or leave it open.

1. HB 131 & HJR 26
2. HB 101
3.
4.
C. Introduce the bill before the committee.

1. The first bill before us is HB 131 u HJR 26. (Read
introduction)

page 9



HB 131

SHULTZ
House Bill 131 HJR 26 which were introduced by Representative Shultz
have been in a subcommittee consisting of myself, Representative C.
Davis, Representative Cato, and Representative Foster. Representative
Shultz and Jim Plasman from the Department of Community and Regional
Affairs also participated extensively. The subcommittee also received
assistance from the Alaska Municipal League, the Tanana Chiefs

Conference and Senator Zharoff®s staff.

The changes to HB 131 and HJR 26 Eire out lined in a memos from me which
are in your back up package date 3/14/89. Before I explain the changes

tr HB 131 and HJR 26 1 would like to adopt the committee substitutes for

purposes of discussion.

(A Motion will be given)

Hearing NO OBJECTION, so moved.

I will not detail all the changes to these bills. However, I would like
to discuss the most important changes.
Section 2. of CSHB 131 C&RA
Adds a new section which would require that annexations of areas
which do not include year round residents would be prohibited
unless the commission determines that:
(D the area to be annexed requires one or more services at a
level not provided by the state that the municipality would be

able to provide; or (2) the health, welfare, or safety of



residents of the organized borough is endangered by conditions
existing or developing in the territory and annexation will
enable the organized borough to remove or relieve those

conditions.

This would take effect on the effective date of a constitutional
amendment proposed in CS HJR 26 C&RA. Constitutional authority is now
given to the commission to review and recommend any proposed boundary
change. Committee Substitute for HJR 26 C&RA would propose a
constitutional amendment to the legislature to allow the legislature to
establish standards to guide the commission in its review of boundary
changes. The memo dated 3/3/89 from Richard Bradley, Legal Counsel

further explains this.

Other changes to HB 131 would require that hearings be noticed on public
radio and TV stations, the two hearings be noticed separately 30 days a
part, the commission adept regulations for conducting meetings, only one.
of the meetings be held by teleconfemce net work and that notice be

given in both print media and by posting in a public place.

In addition to giving the legislature authority to set standards to
guide the commission on boundary changes CS HJR 26 C&RA would change the
effective date of the recommendation to occur 60 days after the

recommendation is given to the legislature.

Is there anyone who wishes to testify on either of the committee

substitutes for HB 131 or HJR 267

Oy - OtLL cr™\



HB 131

SHULTZ
House Bill 131 was introduced by Representative Shultz. This
legislation would amend existing statute by requiring that there be 30
instead of 15 day notifications, that there be two instead of one public
hearing, that the hearing be held in the area effected, and that a

majority of all members must vote infavor of a proposal.

The Local Boundary Conmission was created in 1960. At that time there
was only about 30 municipal governments in the state. The conmissionls

responsibilities were limited to boundary changes involving only cities.

Since then the state's municipal governments have grown to 161. The
comnission's responsibilities have also grown to include incorporation
of cities and boroughs; dissolutions of cities, boroughs and unified
municipalities; annexations to and detachments from cities, boroughs and
uni fied rrunicipal ities; and mergers and consol idat ions of ci ties,

boroughs and unified nunicipalities.

As you can see the work load and importance of the conmission has grown
irrmensely. This growth necessitates that we take a good look at the
statutes which address the procedures guiding and governing the Local
Boundary Conmission. As the Department of Comrunity and Regional
Affairs states in their position paper, some of the existing language is
anbiguous. In other cases we have found that the public does not feel
it is adequately being informed of matters of inportance to them. We

mist take a look at our methods of notifyiixj the public. | would like



to see the public leleconmunications media included in the public notice
requirements. Many of our rural areas rely largely on public radio and

RATNET to keep them informed on important issues.

We also need to take a look at who should be informed of these
procedures. It has become clear that these issues affect and are
inportant to not only those within but those which are near or adjacent

to areas proposed for annexations or incorpo ations.

Many people from all areas of our state have concerns about the process
by which boroughs are formed or areas annexed. | therefore plan to
place this bill into a subcommittee after taking testimony so that we
can look at the many suggestions given to this cofTmittee and to allow
time for more input from others. It is also inportant ihat the Local
Boundary Conmission be allowed to help us formulate these changes.
Members who are interested in serving on this subcommittee should let me

know of their desires during the testimony.

Hear to testify on the bill is Representative Shultz.

We are on teleconference.

Jim Plasman is hear to testify fran Corrmunity and Regional Affairs.

ON TELECONFERENCE

1. To testify

Fairbanks - Tanana Giiefs (will testify)

Anchorage - Don Bockhorst, CERA staff for LDC (listen only unless there

are questions Jim Plasnon can't handle)



2. Listen Only (if you want them to testify or if there is time they

will testify otherwise listen only)
Clenallen - Jack Goddard, Copper River Basin Citizens Group

Delta - Bob Packer Delta Citizens Group

The Local Boundary Comaission Chair and Vice Chair are currently on

vacation and will return 2/24/89
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\ Idii>resentative dick si iultz I'OBoxV
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This legislation is designed to help bring about greater
public participation in the affairs of the Local Bouundary

Commission.
HB 131 amends existing statute by requiring;

1. That there be earlier notification of Commission hearings.

2. That at least two public hearings be held instead of just
one

3. That hearings be held in the area effected.

4. That a vote of three members out of five of i “ommission,
instead of two out of the five, be required in jcepting or
rejecting a proposal.

I am open to other suggestions which would strengthen public
participation in the Commission process. Please feel free to
give me your thoughts and ideas.
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FISCAL NOTE ATTACHMENT

RE:

House Bill 131

SPONSOR: Representative Shultz

ANALYSIS

Assumptions:

1.

The requirements of Section 3 of HB 131 apply only to
petitions for legislative review annexations and
detachments (AS 29.06.040(b), AS 44 .47 .567(b)(2) and
Article X, Section 12 of the State Constitution).

Five petitions for [legislative review annexations and
detachments will be received each year.

In four of the five cases, the Commission will conduct the
requisite second hearing required by Section 3 of HB 131
via teleconference or alternatively on the same day (but in
a different location) as the first hearing. The additional
expense will be minimal, consisting of 1 additional day of
per diem for the 5 commission members and 1 staff plus an
additional $400 1in added travel or teleconference/notice
fees for each hearing. [Per diem $1,920,
travel/contractual $1,600 - total $3,520].

In the fifth case, the Commission will conduct two hearings
at substantially separate times in the course of the
proceeding. Because members of the Commission are
appointed from each of the four judicial districts in the
state and because the hearing Jlocations are typically
remote, the cost of travel 1is significant. [Per diem $960,
travel $3,500, contractual (postage and printing of public
notice) $500 - total $4,960].

The notice of each hearing will be published two additional
times during the additional 15 day public notice period
provided by Section 1 of HB 131. [Contractual (printing of
public notice) $1,000].
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OFFICE OF THE COMMISSIONER

February 8,

POSITION PAPER
RE; House Bill 131
SPONSOR: Representative Shultz
Program Effects of Bill

This bill addresses certain procedures of the Local Boundary
Commission. Section 1 would 1increase the length of time for
notice of a hearing from 15 days prior to the hearing to 30
days. Section 2 would require a majority of the full
membership to vote 1in Tfavor of proposed action instead of a
majority of the membership. Section 3 would require a minimum
of two hearings to be held 1in the area affected by a local
government boundary change rather than a single hearing.

Comments

In general, the Department supports provisions strengthening
the ability of the public to participate in 1important policy
decisions as long as the mechanism for such is fiscally
responsible. The 1increase in the time required for notice 1is
not unreasonable in light of the 1importance of the decisions
being made by the Commission and some of the difficulties in
communication in rural Alaska. The requirement that action on
a boundary change be taken by a majority of the full membership
of the Commission is consistent with existing procedures of the
Commission. In a situation where three members have conflicts
of interest on the boundary change before the Commission, this
provision would seem to require participation of those members
in order for the Commission to conduct 1its business. The
increase in the number of hearings from one to two in the area
affected by the change will have a potentially significant
fiscal impact with the continuing increase in local boundary
activity. Unless funding 1is provided to meet the expenses
necessary to meet this requirement, the Department will be
unable to support this provision.

Additionally, the Department notes that the provisions of law
which are proposed for amendment by HB 131 have remained
unchanged since their enactment 1in 1960. At the time the
original law was passed, the responsibilities of the Local
Boundary Commission were limited only to boundary changes

involving cities.

21-PILH
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Today, the Commission®s responsibilities include incorporation
of cities and boroughs; dissolutions of cities, boroughs and
unified municipalities; annexations to and detachments from
cities, boroughs and unified municipalities; and mergers and
consolidations of cities, boroughs and unified municipalities.
Further, 1in 1960 there were only about 30 municipal governments
in the state. Today, there are 161 municipal governments in
Alaska.

The substantial changes concerning the Local Boundary
Commission which have occurred over the past three decades may
warrant a more comprehensive approach to revisions of the Ilaws
governing the procedures of the Commission. For example,
Section 3 of HB 131 would require an increase in the number of
hearings on proposed boundarychanges to be submitted to the
legislature. However, the requirements for hearings on other
in.portant issues before the Commission (e.g. borough
incorporations) would not be affected by the bill.

The Department also notes that certain language in the existing

law is ambiguous. For example, AS 44.47.581 requires a hearing
"in or in the near vicinityof the area affected by the
change™. Of course, it could be argued that many areasare

"affected” by a boundary change (e.g. the territory proposed
for annexation, the municipality to which the annexation 1is
proposed and the area from which the annexation is proposed).
The phrase in question has historically been interpreted to

mean the area proposed to be annexed or detached. Section 3
of HB 131 would require two hearings in this area. In a number
of cases the territory proposed to be annexed or detached 1is
uninhabited or undeveloped. As such, it would seen best to

retain the current language allowing the hearings to be held in
the territory "or in the near vicinity".

Finally, it must be noted that the Local Boundary Commission
(which 1is 1independent of the Department) has not had the

opportunity to review or comment on HB 131. Provisions for
such input should be made before the bill 1is passed out of the
House Community and Regional Affairs Committee. The Commission

is currently developing revisions to 1its existing procedures.
In addition to the comments expressedabove, the Department
expects that the Commission would raise the issue of

compensation for the Commission. The additional
responsibilities imposed by this bill could potentially cause a
substantial increase in the workload of the Commission. As

noted earlier, the responsibilities of the Commission have
grown significantly over the past 3 decades.
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As a consequence, the Commission has been seeking compensation
from the legislature for the past several years. A measure to
provide compensation to the Commission was approved by the
Senate last year and was also approved by the House Community
and Regional Affairs Committee. The i1dentical measure was
introduced this year as SB 11.



BRISTOL BAY NATIVE ASSOCIATION
P.0. Box 310
Dillingham, AK 99576
(907) 842-5257

January 31» 1989

Senator Fred Zharoff
Alaska State Legislature
P.0. Box V (MS 3100)
Juneau, Alaska 99811

Re: Comments on Local Boundary Commission Process

Dear Senator Zharoff:

As you know, Phil Kelly of your office asked B.B.N.A. to
provide comments on the process used by the Local Boundary
Commission to make borough decisions.

After observing the LBC process three times since 1987
we can only conclude it is fundamentally flawed. Considerable
controversy has resulted from LBC actions in our region, and
we believe that if changes aren®t made more and more
litigation and conflict between villages and between regions
will occur.

The current statutory and regulatory framework for
considering borough proposals was established before the
political pressure to form boroughs began with the
introduction of House Bill 1. It seems designed for the more
populated and developed areas of the state and for dealing
with slow incremental change, not for dividing vast, sparsely
inhabited regions in a short time. If the political and
economic realities are now such that all or mostof the
unorganizeu borough should 1incorporate, then thesystem has
to be redesigned with that 1in mind.

Deborah Tennyson®
Executive Director



COMMENTS ON LOCAL BOUNDARY COMMISSION PROCESS
FOR CONSIDERING BOROUGH PROPOSALS

January 31» 1989

The following comments are based on the three borough
proposals within the the Bristol Bay region in the last two
years: the Aleutians East incorporation in 1987; the Lake
and Peninsula incorporation which will go to public vote this
spring, and the Kodiak annexation currently before the

legislature.

The proposals have generated much controversy within the
region and have highlighted serious flaws in the Local

Boundary Commission (LBC) process. Indeed the process is so
flawed as to almost guarantee arbitrary and short-sighted
results. If large areas of the unorganized borough continue

to be carved into jurisdictional units under existing LBC
practice, a statewide planning disaster of monumental
proportions is in the making.

Most of the problems fall into three broad categories:
1D lack of meaningful standards, 2) procedural, particularly
relating to public notice and the ability to contest
particular proposals, and 3) problems in substantive
decision-making, which involve institutional or structural
problems with the LBC and its inability to follow statutory
and regulatory mandates.

Each of these areas of concern will be discussed below.
However, these comments are not intended to be a thorough
analysis of the LBC or its procedures but rather concern
particular problems identified from its actions in Bristol
Bay. And although examples will be used to illustrate the
problems, the comments are not intended to address the

merits of any pending proposal.

I. Standards

A. Incorporation
1. Statutory standards

The four statutory standards for incorporation of AS
29.05.031 would be adequate if they were evenly applied and
properly construed. However, 1in practice they have gilen
inadequate guidance for drawing territorial boundaries
between widely separated population centers.



The first standard requires that "the population of the
area [be] interrelated and integrated as to social, cultural
and economic activities” and be large and stable enough for
borough government.

The second requires that the borough boundaries "conform
generally to natural geography and include all areas
necessary for full development of municipal services.”™ The
third requires the economy of the area to include the human
and financial resources necessary for municipal services, and
lists a number of factors to be considered. The fourth
speaks to transportation Tfacilities.

Except for the requirement for following natural
geography, all deai more with population characteristics and
with developed areas rather than with the vast uninhabited
areas in the unorganized borough.

The standards would be improved by clearly specifying
that traditional use patterns and existing land planning
units be followed in unpopulated areas.

2. Regulatory standards.

The regulatory standards of 19 AAC 10.160 also need
improvement. 19 AAC 10.160(5) requires a new borough to
include at least one entire REAA, and as interpreted it seems
to create a bias in favor of following REAA lines. Yet as
pointed out in the 1988 DCRA Regional Government study,
following REAA boundaries for borough formation results in
conflicts with other standards. Some REAAs have only one
community or less than 1,000 people; some form enclaves
within others, which may violate constitutional and statutory
standards.

Worse, the external boundaries of REAAs often cut across
natural geography and socio-economic use patterns, thereby
violating the mandatory statutory standards for borough
formation. REAAs should not be used to determine the
external territorial boundaries of boroughs. The intent of
19 AAC 10.160(5) can be met by using REAAs merely as a
guideline for deciding which community should go with which

borough.

There is also a problem with the "transportation”
standard of 19 AAC 10.160(2). This standard requires that
communities within a new borough be connected by road or have
transportation services "available at least once a week
on a regularly scheduled or chartered basis.” Chartered
services are almost universally available and it is difficult
to see how any two Alaskan communities could fail to meet
this standard. Although the intent of the provision may be
sound, standards that are always met are no standards at all”
and this provision should either be rewritten or deleted.

2.



B. Annexation.

There are no statutory standards for annexation. The
LBC by regulation (19 AAC 10.190) has set up separate
standards for the annexation of contiguous territory and of
non-contiguous territory. The latter, for obvious reasons,
iIs much more stringent.

1. Definition of "Contiguous."

The LBC recently approved the annexation of a large area
on the Alaska Peninsula to the Kodiak Island Borough under
its standards for annexation of contiguous territory. The
annexed area 1is separated from the Kodiak Island Borough by
Shelikoff Strait, the center of which for its entire course
is federal water beyond the territorial limit of Alaska. The
LBC rejected Lake and Pen®s competing claim for the same
territory.

Neither the LBC decision nor its staff report discuss
the crucial preliminary issue of whether the annexed
territory is contiguous to the original Kodiak Island
Borough. Under a dictionary or common oense definition, it
surely is not contiguous. However, contiguous 1is defined at
19 AAC 10.840(4) "as territory which is immediately adjacent
to or which is separated only by natural or artificial
barriers which do not disrupt or impede the supplying or
receiving of municipal services.”

The problem with that definition, as apparently
construed by the LBC in the Kodiak decision, 1is that the
exception swallows the rule. Boroughs provide very few
municipal services in roadless, unpopulated areas, and those
services they do provide (i.e., planning) are not hampered by
geographic barriers. If the Alaska Peninsula is "contiguous”
to Kodiak Island despite the jurisdictional barrier of
federal waters, it is difficult to conceive of any roadless,
sparsely populated area of the state that is not contiguous
to any other area. An ocean, another borough, a mountain
range, or 500 miles of land are just barriers which do not
"disrupt or impede"™ borough services when those services are
almost non-existent to begin with.

The definition of contiguous in 19 AAC 10.840(4) could
be salvaged if the LBC were to construe it more closely to
the dictionary definition. But following the Kodiak
decision, there is no longer a distinction between contiguous
and non-contiguous lands for purposes of borough annexations,
and the whole framework of 19 AAC 10.190 is undermined.



2. Standards for contiguous annexations.

Eight standards are set forth in 19 AAC 10.190(a) for

annexation of contiguous territory. Only one of these
standaids must be met for the annexation to be approved. In
addition, the a cation must meet the four statutory

standards for bo. ugh incorporation of AS 29.05.031.

Some of the eight standards of 10.190(a) are relatively
straight-forward and easy to apply, 1i.e. whether the land is
totally surrounded by the borough or wholly owned by the
borough. Others, however, have been so watered down by the
LBC that virtually any proposal will meet them. Such
standards are meaningless.

The problem can best be i1llustrated by reference to an
LBC decision. In the Kodiak decision the LBC found that
three of the regulatory standards for annexation were met,

those of 19 AAC 10.190(a)(3),(™) and (8).

(@) Application of 10.190(a)(3)

The LBC found that the Kodiak annexatior met the third
regulatory standard: ™"the territory 1is in need of municipal
services which the organized borough can provide more
efficiently than another municipality or the state.”
Specifically, the LBC found that the area wa3 in need of
"planning, economic development and solid wa3te collection
and disposal which can best be provided by tne Kodiak Island
Borough."

This ruling is particularly suprising since earlier Iin
the decision the LBC said: "The contested area Iis
uninhabited. Therefore, the need for services in that area
is greatly limited.”

In regard to "planning,"™ the area consists almost
entirely of state and federal land (with some subsurface
rights owned by a Native regional corporation) . Coastal
management and state and federal land use plans are already
in place and could not easily be changed by a borough, nor
did Kodiak indicate it would try to do so. The decision
offered no explanation at all of how planning services would
be improved; arguably planning services could suffer due to
the dismemberment of the CRSA.

The "economic development”™ consisted of "salmon
enhancement projects”™ which were never identified in the
decision, the DCRA report, or testimony. Worse, there was no
finding or evidence that salmon enhancement is actually
needed, which would be necessary to meet the standard.
Moreover, given exclusive federal jurisdiction on federal
lands and ADF&G"s authority over fish stocks, it is doubtful
that any such borough-sponsered project is feasible. (The
LBC decision did not discuss the legal obstacles to it.)

4.



As for "solid waste collection and disposal,”™ the
opinion discussed fisheries-related waste disposal 1in the
City of Kodiak and at the Borough®s landfill on Kodiak
Island. It did not find th"t such services were needed
within the annexed area. Indeed, there was no discussion of
such services within the annexed area and the Kodiak Borough
did not indicate it would extend such services into the area.

Since there is no population to be served and since
planning services are already in place, it is apparent that
the LBC bent over backwards to find this standard met. It is
quite difficult to conceive of any area in the state which
wo"ld not meet it as applied.

(b) Application of 10.190(a)(4)

The LBC also found the fourth standard met, that "there
is a reasonable likelihood that future growth and development
will occur within the territory considered for annexation and
that annexation of that territory will enable the borough to
plan for and control that development."”

The LBC cited testimony from Kodiak officials that
"there is potential for development of mineral, oil and gas
and fishing activities in the area considered for
annexation.” The specific examples cited were the federal
oil and gas lease sale scheduled for 1990, "likely"™ growtn in
the number of offshore processors, and Kodiak®s complaint it
hadn*t been consulted on federal land use plans.

One problem with this analysis is that both the federal
lease sale and the growth of offshore processors apply only
to the waters and not to the annexed territory on the Alaska
Peninsula. Indeed, the federal lease sale will occur by
definition outside of state and borough jurisdiction.
Likewise, there was no discussion of how the borough could
plan for and control the growth of offshore processors, a
process that (if true) will likely occur outside the boundary
of the state. The reference to federal land use plans is a
non sequiter, irrelevent to the issue of whether there is a
reasonable likelihood of growth and development.

There was no finding of fact and no evidence of any
projected shoreside development in that part of the Alaska
Peninsula. No land disposals, no mineral discoveries, no
development of canneries or other fishery-related
infrastructure were indicated. The LBC did not even look
behind the federal lease sale to find if oil is actually
expected to be discovered. (In fa"t, the Shelikoff Strait is
not considered a good oil prospect and the lease sale has
generated little interested by the oil industry.)
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A better interpretation of this standard would apply it
to areas experiencing specific, 1identifiable development that
distinguishes them from the unorganized borough 1in general,
or in .-nich such development i3 planned. Examples would
include rapid population growth or industrial or mineral
development such as the Red Dog Mine. To extend the standard
to area3 such as the south side of the Alaska Peninsula,
which at most is experiencing slow incremental development no
diff rent in scope from that in any other unpopulated area,
is to render the standard meaningless.

(c) Application of 10.190(a)(8)

The LBC also concluded that the eighth standard was met,
that "the annexation is otherwise necessary to accomplish a
valid public purpose.”™ The decision refers to the growth of
offshore fish processors which are replacing shore-based
processors, thereby diminishing local employment and
depriving municipal governments of raw fish taxes. It
concludes: "Annexation of the area in question would
mitigate these negative effects."”

This again is completely irrelevant as applied to the
annexed land on the Alaska Peninsula. Even in regard to the
waters it is difficult to see how annexation to the borough
could curtail the growth of offshore processors, or confine
them to the three-mile limit. Although the annexation may
give Kodiak more raw fish tax revenues simply by increasing
the area in which it collects them, if that is all the
standard means then raising revenue alone becomes a "valid
public purpose”™ sufficient to justify annexation.

I. Procedural Problems
A. Timeframee

The timeframe used by the LBC to reach borough decisions
precludes rational decision-making and may in itself violate
constitutional standards of due process. The Aleutian®s East
process took just two months from the filing of the petition
to the decisional meeting (May 7 - July 8, 1987). The Kodiak
process took just over seven weeks (Oct. 14 - Dec. 4, 1988),
and the Lake and Pen process lasted Just three and one-half
weeks (Nov. 10 - Dec. 4, 1988). It is inconceivable that all
factors relevant in applying all the standards to all the
boundaries can be adequately weighed 1in those time frames.

DCRA 1is under statutory duty to investigate borough
proposals. AS 29.05.080. Some indication of the depth of
investigation which should be required may be found in the



legislation which authorizes DCRA to contract for borough
studies and allows up to three years for completion of the
studies. AS 44.47.730. Nowhere near that depth of analysis
was given to any of the Bristol Bay proposals.

It is equally impossible for an opponent of a borough
proposal to adequately respond in the time allowed. The
borough petitioners have months or years to prepare the
proposal, and an adequate response would require considerable
marshalling of facts, evidence and legal arguments. The
LBC"s own regulations call for "answering brie s’ to be filed
(19 AAC 10.390), but no time is provided to prjpare them,
especially considering that the governing bodies of cities
and most other organizations are not in continuous session
and need time to react.

Ironically, the LBC has no legal deadline for
considering borough petitions. It rushes decisions only as a
matter of policy. (Deadlines come into play only after the
LBC’s public hearing. And, in practice, the L3C doesn"t take
as long as those deadlines allow.)

B. Notice.
1. Outside the boundary.

One major flaw with the regulations governing notice and
public hearings is that as interpreted they don’t recognize
the rights of those outside of proposed boundaries.

AAC 10.370(a) requires that the petition be served
directly on "every municipality in or adjoining the
territory.” In the unorganized borough, of course, municipal
boundaries rarely meet. The only interpretation of this
regulation that makes sense in the unorganized borough is to
apply it to communities in the adjoining geographical area.
The regulation should also be expanded to include
unincorporated communities.

The LBC, however, and its staff interpret it to require
direct notice only to municipalities with a common legal
boundary with the new borough. As a result, in the Lake and
Pen process villages in the Nushagak drainage did not receive
direct notice of the Lake and Pen proposal, and at the time
the decision was made DCRA®"s mailing list did not include one
village or village corporation on the western side of
boundary. Nor did it include BBNA or the Southwest Region
School District - even though the latter would lose one of
its villages to the proposal.



Likewise, in the Aleutians East incorporation the
tillages of Ilvanof Bay and Pert Heiden were not "entitled” to
direct notice even though the propose 1 boundary included an
airstrip, a proposed new village site and Native corporation
lands of Ivanof Bay and the traditional village site (1Inlk)
and much of the subsistence territory of Port Heiden. (DCHA
did put these villages on its mailing list, however.)

The LBC believes that publishing notice in the
newspapers is sufficient protection for those outside
proposed boundaries. But 19 AAC 13.320(a) only requires the
petitioner to publish notice of the petition "in a newspaper
of general circulation in the territory."™ Laki and Pen
published this notice in the Borough Post, whi™h i3
distributed only within the Lake ar.d Pen school district and
the Bristol Bay Borough, not in the Nushagak villages. This
particular notice was the only one ever published containing
critical information such as the place for inspecting the
petition ar.d brief and the right to file ar. answering brief.

In any event, few people ever. ir. urban areas read legal
notices in the newspapers. Ar.d the Bristol Bay newspapers
are mailed fourth class and are not reliably delivered or
read in the villages. Anchorage newspapers rarely make it to
mcst villages at all. Direct notice would be much more

effective, and cheaper.
2. Noncompliance with regulations.

The LBC does not strictly follow its owr. regulations or.
notice and scheduling. Por example, It 13 required to
publish notice of its public hearing "at least 15 days before
the date of the hearing, at least three times iIn a newspaper
of general circulation in the territory ...." That va3 not
followed for Lake and Per., at Kast as publication rules are
normally construed by the courts. The third publication was
on November 25, a week before its public hearings began.

Regardless of technical procedural arguments, it is
crystal clear from or. overview of the regulations regarding
incorporation petitions, *3 AAC 10.325-10.70, that the
process is designed to take several months at a minimum and
that the L3C bends over backwards to ru3h decisions. For
example, the LBC decisional meeting or. Lake and Pen was one
day after its public hearings concluded , although 30 days is
allowed. Another example is the speed with which the LBC
scheduled the public hearings. The regulations provice that
a petition 1isn"t considered pending until proof cf
publication of the notice required by 19 AAC 10 .380(a) Iis
received. That publication did not occur urtil November 13.
Yet the first notice of the LBC hearing vi3 published
November 11, ar.d because cf ad ocadlir.es had to be placed
several days before that. The petition wasn"t ever, filed
with DCHA until November 10, ar.d it 13 clear the LBC
scheduled action on the petition before at had it!

9
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C. Hearings.

Current law requires very little in the way of public
information and decisional hearings. By statute, DCRA is
required to have one public informational meeting in the area
and the LBC to have one public hearing. AS 29.05.080 and
090. (More may be held at the discretion of the LBC.) A
decisional meeting must be held within 90 days of the LBC"3
public hearing. In recent practice, most of the LBC hearings
have been teleconferenced rather than held in the area.

Again, there is no built-in practical mechanism for
involvement of villages immediately outside the boundaries.
Port Heiden or Ilvanof Bay residents would have had to go to
Cold Bay or False Pass in the middle of fishing season to

participate in the Aleutians East hearings. Nushagak village
residents would have had to go to Anchorage or the Iliamna
Lake area to attend Lake and Pen"s hearings. (The LBC later

scheduled teleconference hearings in the Nushagak, but that
was to consider a reconsideration request after the decision
had already been made.)

The existing requirements >r informational meetings and
formal public hearings are clearly inadequate given the
importance of the decision, the lack of general public
knowledge about boroughs, and the vast territory involved.

Moreover, villages a few miles outside borough
boundaries have as much at stake in determining where the
line is drawn as communities within the boundary - which may
be much farther away. The Aleutians East line was drawn far
closer to Port Heiden and Ilvanof Bay than to any populated
area within the borough; Ekwok is only 12 miles from the new
Lake and Pen boundary. To give such villages substantially
less procedural protection tf an communities within the
Korough likely violates the constitutional standards of due
process and equal protection.

I11. Substantive Deci3ion-Making

A. The Problems

The LBC Board is charged with a statutory and
constitutional duty to consider proposed changes in the
boundaries of local governments. Its duties have been
elaborated by the legislature, which has also established
specific standards for the LBC to apply in AS 29.05.031.
Through 1its regulatory power the LBC has established further
standards and established basic procedures.

Although the commissioners are not judges, they are



nonetheless charged with making quasi-judicial decisions,
applying law to facts. Part of their duty is to serve a
"watchdog"™ function, ensuring that boundary changes which do
not meet the legal standards fail. Each of the statutory
incorporation standards, for example, 1is mandatory as written
and must by law be applied. While under normal rules of
statutory construction the statutory standards can be
balanced against each other, they must be evenly applied.

The regulations must conform to them.

Although some of the statutory standards, such as the
one dealing with socio-economic interrelationships, are
difficult to apply, it is possible to do so if enough
research 1is done. A great wealth of information on land and
resource use patterns is available from agencies such as
ADF&G, USF&W, CRSAs, and so forth. In Bristol Bay, massive
resource inventories with much relevant data were compiled in
the context of various management plans.

Particularly given DCRA"s statutory duty to investigate
borough proposals, one would think that this wealth of
information and expertise on land use would be used to make
rational boundary decisions. The process should be
time-consuming but rather stra?ght-forward

The actual practice is far different. Some of its worse
characteristics follow:

1. The statutory standards are not applied. The
requirement regarding natural geography, for example, was
completely ignored for the northwestern boundary of Lake and
Pen, and was brushed over in the decision on the eastern
boundary of Aleutians East.

LBC decisions focus too much on borough finances.
While this is important, the standards only require that a
borough be able to support itself. In practice, the LBC has
allowed expanded boundaries which violate the other standards
in order to put the borough in an better financial posture.
For example, the Aleutians East boundary was allowed to
extend into the Bristol Bay region primarily so that the
borough would not have to rely on a property tax, despite a
finding that this was not necessary to ensure the borough®s
financial viability.

Subsistence and traditional land use patterns patterns
are rarely considered despite their importance in determining
the socio-economic unity of a region.

2. Similarly, the LBC treats the unorganized borough as
a blank slate, ignoring and jeopardizing years of planning
already in place. For example, the Bristol Bay CRSA - widely
/iewed a model program - has been dismembered into a minimum -
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of four parts, assuming the current borough proposals go
through. This makes no sense from a planning perspective.

3. The LBC renders conflicting decisions and applies
"standards™ not found in the law. For example, the LBC would
not even consider Nushagak village arguments based on a
borough’s potential impact on natural resource management.
Yet the 1identical argument was found a valid basis for the
Kodiak annexation. The LBC"s focus on commercial Tfishing
districts to the exclusion of other economic activities is a
"standard™ not found in the law, as is the "maximizing Tish
tax revenues" rationale applied for Kodiak and Aleutians
East.

4. LBC decisions are based primarily on the bare
assertions of fact in the petition and unsworn ™"testimony" at
public hearings. There is rarely any checking offacts or
reliance on experts such as ADF&G or the CRSA. This factor,
coupled with the failure to seriously follow the standards,
results in the decisional process being little more than a
shuffling of words on paper, divorced from rer".ity.

5. The DC&A and the LBC will not consider any factor
not raised by a party, despite DCRA"s duty to investigate.
While to a certain extent this is understandable, there 1isno
excuse for not analyzing glaring problems such asthe
"contiguous" 1issue in Kodiak’s annexation or the failure of a
boundary to generally conform to natural geography.

B. Causes and Possible Remedies

Some of the these problems are due to the following
"institutional™ flaws:

1. The existing standards and regulations were
promulgated before the political and economic climate changed
dramatically in favor of boroughization. There is now an
institutional bias in favor of boroughs whicn creates a
tendency on the part of the LBC and its staff to neglect its
"watch-dog" duty and ignore rules which "get in the way" of
borough formation. This results iIn a standardless system,
creating a land-grab mentality where anything goes,
first-come first-served.

If circumstances are now so changed that it 1is
desireable for all or most of the unorganized borough to
incorporate, the rules should also be changed and meaningful
standards established for drawing lines in unpopulated
areas, it is imperative that regions be looked at as a
whole.
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2. The LBC and its staff seem to lack understanding of
the basic rules of statutory construction and administrative
analysis. Although they are laymen, they are nonetheless
charged with a quasi-judicial duty. This flaw was
exemplified by comments by commissioners at a recent
reconsideration hearing on the Lake and Pen proposal.

One commissioner said that the Nushagak villages
arguments relating to subsistence use had no merit because
state and federal government have exclusive jurisdiction over
their respective lands and the borough could have no impact
them. Two things are wrong with that statement: 1) it
ignores the fact that subsistence and other resource use is
the primarily indicia of the socio-economic ties of the
region, which by law is something the LBC has to consider; 2)
it iIs an incorrect statement of law and actual practice in
regard to state lands.

Other commissioners indicated that their decision to
favor Kodiak®"s annexation at the expense of Lake and Pen made
them unwilling to adjust Lake and Pen"s western boundary.
That shows remarkable willingless to disregard the LBC"s
statutory duty to impartially apply law to facts.

3. There seems to be an institutional confusion about
the nature of the proceedings. Case law has made clear that
they are legislative rather than adversarial in nature. In
practice, they are treated as adversarial 1in many respects
but without the procedural safeguards that normally exist in
adversarial proceedings.

4. The same DCRA staff who investigate proposals and
prepare recommendations for the LBC provide technical
assistance to those putting together proposals. This creates
a built-in bias in favor of the petition. These two
functions should be separated, with the DCRA investigation
and report and recommendations done by neutral parties after

the petition is filed.

5. Neutral hearing officers, with legal training and
preferably a land-use background, should conduct public
hearings and make recommended decisions whenever contested
issues arise. This would alleviate some of the problems
discussed above.

Conclusion
Borough decisions are quite important and have

long-range implications not fully understood even by the LBC
and DCRA. This is particularly true in regard to land and
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resource management, local influence on which is one of the’
major 1incentives for forming boroughs. Judging from our
region®s experiences, the LBC process results in
short-sighted and arbitrary decisions. It is absolutely
astounding that any agency would think that it can rationally
make decisions redrawing the map of southwestern Alaska in a
process taking less than two months.

Moreover, the process and the implications of borough
formation are poorly understood by the public in Bristol Bay.
This factor, combined with procedural impediments imposed by
the LBC, greatly diminishes the ability of the local populace
to have a meaningful voice in the decisions. A great deal of
unnecessary divisiveness has resulted.

This situation can only serve to harm the state in the
long run.



February 7, 1989
Box 762
Dillingham, Ak 99576

Sen. Al Adams, Chairman

Senate Community and Regional Affairs Committee
Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Rep. Eileen Maolean, Chairman

House Community and Regional Affairs Committee
Alaska State Legislature

P.0O. Sox V

Juneau, AK 99811

Re: Local Boundary Commission - HB-131, Kodiak Island Borough
annexation, Lake and Peninsula incorporation

Dear Sen. Adams and Rep. Maclean:

I write to urge your committees to consider a major
overhaul of the Local Boundary Commission process for
considering borough incorporations and annexations. I also
urge you to put borough decisions on hold in the meantime,
and more particularly to veto the Kodiak Island Borough
annexation and, if possible, to remand the Lake and Peninsula
decision to the LBC for further consideration.

As a Dillingham city councilman, an attorney employed by
a Native association, and a former newspaper writer 1In
Bristol Bay 1 have closely scrutinized the above-referenced
actions and also the 1987 Aleutians East incorporation. In
terms of substantive analysis these three LBC decisions are
probably the worst administrative decisions | have seen in
ten years of legal practice.

While Rep, Shultz®3 bill is a good starting point, it
does not go far enough. A major problem is that the
statutory and regulatory standards, probably inadequate to
begin with, have been so loosened in application that they no
longer mean anything. The LBC simply substitutes its own
Judgement for the legally-promulgated standards whenever a
contested issue arises, with the result that its decisions
are arbitrary ar.d irconsistent.

The process encourages iand-grabs and results in further
concentration of the tax base in the more politically
sophisticated, urbanized communities at the expense of
villages. It also results in boundaries that are irrational
from a geographic ar.d demographic perspective. You simply
cannot carve up large regions of the state on a first-come



first-served ba3is, requiring only Minimal compliance with
weak standards, and hope to nave a fair and rational result.

The Kodiak Island Borough annexation. This annexation
should be vetoed otcause 1it. is bad public polioy and because
the LBC threw it3 standards to the wind3 to allow it.

The Kodiak borough was allowed to annex a large
uninhabited portion of the Alaska Peninsula and adjacent
waters of the Sheilkoff Strait that Lake arJ Pen also sought
to incorporate. It should be borne in inim. that Lake and Pen
had only to meet the standards for incorporation, while
Kodiak had to meet those standards and the regulatory
standards for annexation,

The LBC’s rationale for giving the area to Kodiak
Instead of Lake and Pen seems to have been that the ShellKoff
Strait is fished primarily by Kodiak-based fishermen and that
taxes from that fishery .should, in fairness, go to Kodiak.
While that may seem reasonable, no such standard 13 found in
the statute or the regulations. This is a prime example of
the LBC substituting its own judgement of what "ought" to
happen for the legally-established rules.

The Kodiak annexation was granted under the LBC’s
regulations governing "contiguous™ annexations, under which
it had to meet one of eight regulatory standards. However, a
preliminary issue not even discussed in the decision was
whether the annexed territory is contiguous to the original
borough. Ey any common sense definition it is not contiguous
because it 13 separated from the original Kodiak Island
Borough by federal waters beyond the territorial limit of
Alaska and will be a separate enclave.

Likewise, the eight regulatory standards were not
meaningfully applied. The L3C found that three of them were
met, but not one of these findings withstands scrutiny, The
LBC merely accepted the bare representations of the
petitioners without independent analysis or research -
despite DCRA’s statutory duty to "investigate" proposals.

There was no evidence of likely development in the area
which Kodiak could realistically plan for or control, no
evidence that municipal services were needed and no evidence
that the borough would provide any additional services in the
area, which after all is uninhabited. In short, the only
real reason for the annexation was to provide the Kodiak
borough an additional revenue source, and that alone does not
meet the legal standards. It should also be noted that most
of the reasons the LBC cited for approving the annexation
applied only to the waters of She.likoff Strait and not to the

Alaska Peninsula.
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From a public policy perspective one has to question the
wisdom of giving this revenue source to a borough with a
relatively vibrant economy and healthy tax ba3e at the
expense of r.earby chronically depressed villages with no tax
case. Kodiak has numerous fisheries and is one of the
communities directly benefltting from the "Americanization”
of the North Pacific bottom fishery. It has year-round
harbors and processing plant3. The Lake Iliamna villages in
contrast are almost solely dependent on the Bristol Bay
salmon fishery, for which non-residents hold most permits.
There are no processing plants. The typical village has only
a few salmon permits and a handful of salaried jobs in the
schools and local government. Unemployment is astronomical
in the winter months.

One would think it in the state"s interest that such
villages have access to nearby fisheries, if only through
taxation. And perhaps the new borough could develop programs
enabling its people to more directly benefit from the
Shelikoff Strait fisheries.

The LBC’a decision itself found that the revenues from
this territory wouid be much more important to Lake and Pen
than to Kodiak, although not critical to either, Kodiak"s
benefit would be negligible.

Lake and Peninsula incorporation. This decision should
be held open by whatever legal mechanism is available to do
SO. For one thing, a veto of the Kodiak annexation will not
alone give Lake and Pen the additional territory it sought,
and deserves.

For another, the borough®s northwestern boundary was
approved without adequate notice to neighboring communities
in the Nushagak drainage. In my view, the procedures used
effectively precluded any meaningful opportunity to be heard
by residents of the adjacent area and thereby violated their
constitutional rights of due process and equal protection.

Substantively, the northwestern boundary clearly
violates the statutory standards by following longitudanal
lines rather than natural geography and socio-economic use
patterns. By slashing arbitrarily across the drainages, it
divides historic (and logical) planning units and puts
valuable spawning grounds for the Nushagak salmon fishery in
the new borough, It also places subsistence hunting and
fishing areas that Nushagak village residents say are
traditionally "theirs™ in the Lake and Pen Borough.

Depending on Lake ar.d Pen’s evidence, of course, the
boundary might be moved 1in either direction if the legal
standards were applied. But the northwestern boundary was
not even addressed in the LBCf"decision, and the LBC refused
To grant reconsideration of the decision so that it could be.
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Another reason for overturning this decision is the
speed with which 1t was made (24 days}. This did not allow
sufficient iInvestigation and evaluation of the proposal Wy
DCRA and the LBC, much less by the public. Many residents of
the region believe one borough encompassing all of Bristol
Bay would be a better choice. DCRA has been asked to study
this possibility out has not done so.

In conclusion, the L3C process and the statutory
standards for incorporation should be modified to ensure that
boundaries arc made on sound planning principles. Natural
geography, traditional use patterns, and existing
land-planning units should be emphasised in unpopulated
areas. At the very least, i1f decisions are going to be made
on the basis of ""who should get the revenues,"™ the
legislature and not the LBC should establish the policies for
making that choice. I would think the state would want to
spread out the tax base as much as possible.

The standards and procedures should also be modified to
give the interests of communities outside proposed boundaries
equal consideration and to ensure that regions are looked at
as whole.

The LBCs analysis would be improved if neutral hearing
officers conducted the hearings and made recommended
decisions, and if DCRA"s investigative and technical
assistance roles were clearly separated and performed by
different people. DCRA"s investigative duty should be more
clearly spelled out so that decisions are based on facts and
expertise rather than the superficial representations of
those pushing a proposal. Right now, the whole petitioning
process is little more than a word game.

Sincerely,

Bruce B. Baltar

cc Sen. Zharoff
Sen. Binkley
Rep. Jacko
Rep. Hoffman
Rep. M. Davis
Rep. Schultz



REPORT ON LOCAL BOUNDARY COMMISSION WORK SESSIONS
REGARDING PROCEDURES (January 30 - 31, 1989)

The following 1is a summary of the work sessions held by the
Local Boundary Commission on January 30 and 31, 1989 to discuss
procedures and vrules to be wused by the Commission. The
Commission plans additional work sessions concerning this
matter and 1intends to amend 1its existing regulations (19 AAC
10) to implement changes to 1its procedures.

Commission Members present;
C.B. Bettisworth, Chair
Shelley Dugan, Vice-Chair
Jo Anderson, Member
Ben Nageak, Member
Lamar Cotten, Member

DCRA Staff present
Jake Lestenkof (partial attendance)
Patrick Poland, Deputy Director, MRAD-Anchorage
Dan Bockhorst, Local Government Specialist

Others Present (partial attendance)
Phil Kelly, Aide to Senator Zharoff
Martha Stuart, Aide to Senate C&RA Committee
Louanne Christian, Aide to House C&RA Committee
Vern Roberts, Chignik City Administrator
Peter Froehlich, Assistant Attorney General
Marjorie Odland, Assistant Attorney General

I. PUBLIC NOTICE OF THE FILING OF A PETITION

A. FOR REGIONAL ACTIONS HAVING POTENTIAL FOR SUBSTANTIAL
PUBLIC INTEREST (defined to includeincorporations,
dissolutions, legislative review annexations, step annexations,
legislative review detachments and local action detachments
which 1involve boroughs or unified municipalities).

1. All of the following parties located within the territory
proposed for the change, and within each regional
educational attendance area (REAA) and municipality
adjoining the borough or unified municipality shall receive
individual public notice of the filing of a petition:

A. All municipalities (cities, boroughs, unified
municipalities);

B. The tribal council or recognized spokesperson of every
unincorporated community having 25 or more residents;

C. All  ANCSA village corporations with core townships
within the region or the adjoining regions;

D. All ANCSA regional corporations organized for profit;

E. AlIl ANCSA regional non-profit corporations;

F. Regional Educational Attendance Areas;

G. Coastal Resource Service Areas;

H. Regional Health providers;

I. "Major property owners* (to the extent they are readily

known).
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2. All of the following additional parties shall receive
individual notice of the petition:

A. Legislators (at a minimum/ all legislators serving the
region and the adjoining regions should be notified; for
issues of statewide importance all legislators should be
notified);

Media (newspapers, radio stations and television
stations serving the areas in question);

The petitioners®™ representative;

The Local Boundary Commission;

Appropriate State and federal agencies;

Other parties which the Department believes would be
interested in this matter (e.g. financial institutions
in the event of a proposed dissolution).

o

mmo o

3. Notice described in 1 and 2 above shall be mailed via first
class mail (except for that processed through the state
mail distribution system). Certified mailings will not be
used. Staff will prepare an affidavit of mailing
identifying the date of the mailing and the mailing address
for each party.

4. Notice shall be published as display advertisements in
newspapers of circulation 1in the regions specified. [Note:
standards for publication (e.g. number of times, minimum
size) to be developed at subsequent worksessions of LBC],

B. FOR COMMUNITY ACTIONS HAVING POTENTIAL FOR SUBSTANTIAL
PUBLIC INTEREST (defined to include incorporations,
dissolutions, legislative review annexations, step annexations,
legislative review detachments and Jlocal action detachments
which involve cities).

1. All of the following parties located within 10 miles from
the perimeter boundary of the proposed change and/or
existing boundary of the city, whichever is further, shall
be provided with individual notice.

A. All municipalities (cities, boroughs, unified
municipalities);

B. The tribal council or recognized spokesperson of every
unincorporated community having 25 or more residents;

C. Al ANCSA village corporations with core townships
within the defined area;

D. All ANCSA regional corporations organized for profit;

E. AlIl ANCSA regional non-profit corporations;

F. Regional Educational Attendance Areas;

G. Coastal Resource Service Areas;

H. Regional Health providers;

I. "Major property owners" (to the extent they are readily

known) .
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2. All of the following additional parties shall receive
individual notice 01 the petition:

A. Legislators (at a minimum, all [legislators serving the
territory defined should be notified; for 1issues of
statewide importance all legislators should be notified);
Media (newspapers, radio stations and television
stations serving the areas 1in question);

The petitioners®™ representative;

The Local Boundary Commission;

Appropriate State and federal agencies;

Other parties which the Department believes would be
interested in this matter (e.g. Tfinancial institutions
in the event of a proposed dissolution).

w

3. Notice in 1 and 2 above shall be mailed via first class

mail (except for that processed through the State mail
distribution system). Certified mailings will not be
used. Staff  will prepare an affidavit of mailing

identifying the date of the mailing and the mailing address
for each party.

4. Notice shall be published as display advertisements in
newspapers of circulation in the territory specified.
[Note: standards for publication (e.g. number of times,
minimum size) to be developed at subsequent worksessions of
LBC] .-

C. FOR REGIONAL AND COMMUNITY ACTIONS HAVING LIMITED POTENTIAL
PUBLIC INTEREST (defined to include mergers and consolidations
involving boroughs, unifiedmunicipalities and cities, as well
as local action annexations to boroughs, unified municipalities
and cities).

Public notice of such types of actions will be much lessthan

that described in I A and B. [Note: tobe more clearly defined
at subsequent worksessions of LBC]. Since mergers and
consolidations involve a restructuring of existing governments,
as opposed to a change 1in the boundaries of any government,
notice will 1likely be limited to interested parties within the
existing governments to be merged or consolidated.

With respect to local action annexations, there are three types
of annexations. These are: annexations involving strictly
municipally-owned property, these which have been requested by
all of the property owners and resident voters in the territory
proposed fcr annexation and those for which the annexation will
be ultimately determined by an election of the voters within
the territory. The overwhelming majority of these types of
annexations are small in scale and are of little or no interest
to the general public. In the event a local action proposal is
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filed which has the potential for substantial public interest,
appropriate notice will be given.

I11. ADDITIONAL INFORMATION

Discussions were held by the LBC concerning the extent to which
parties potentially interested in a particular proposal should
be made responsible to ask for any information beyond that
provided by the notice of the filing of the petition. These
additional materials would 1include a copy of the petition,
responsive briefs and written comments 1in favor or opposition
to the petition, replies to the responsive materials from the
petitioners” representative, correspondence from DCRA, DCRA
draft reports, DCRA final reports, notice of meetings,
hearings, et cetera. The Commission®s discussion centered
around the need to keep potentially interested parties
informed, yet not incur undue costs of copying and mailing
substantial materials to what would typically amount to 200 or
more parties. The Commission was inclined [limit the such
information, UNLESS INDIVIDUALS SPECIFICALLY REQUESTED
ADDITIONAL MATERIALS IN WRITING.

I11. ADMINISTRATIVE PROCEDURES

Peter Froehlich, Assistant Attorney General, expressed the
opinion that State Statutes [AS 29.05.100(b), 29.06.040(a),
29.06.130(b) and 29.06.500(b)] subject the Commission only to
limited provisions of the Administrative Procedure Act.
Specifically, these consist of AS 44.62.560 - 570 concerning a
judicial appeal of a decision of the Commission.

Mr . Froehlich specifically indicated his belief that the
provisions of AS 44.62.540 concerning reconsideration did not
apply to the Commission. Mr. Froehlich suggested that the
Commission adopt a regulation setting up a procedure for
reconsideration based upon the process set out in the State

court rules.

Mr . Froehlich acommended that the Commission adopt a
regulation clearly establishing an effective date for its
decisions.

The Commission discussed the need to formally adopt
parliamentary rules. Assistant Attorneys General Marjorie
Odland and Peter Froehlich recommended that the Commission
adopt bylaws rather than a set of pre-establisned parliamentary
rules. * Ms. Odland indicated that she would ©provide the
Commission with sample bylaws for consideration.
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IV. SCHEDULE OF PROCEEDINGS

The Commission expressed the belief that a more moderate pace
in future proceedings would Ulikely accommodate nearly all of
the concerns recently expressed regarding the procedures used
by DCRA and the LBC.

It was agreed that the Commission should adopt a regulation
allowing the Commission (or Chairman) to set a formal schedule
for each proceeding. A typical schedule concerning DCRA and
LBC activities leading to a decision concerning a legislative
review boundary change, incorporation or dissolution was
outlined as follows:

STEP™1. Form and content of petition reviewed for compliance
with law by DCRA. If form and content is accepted,
individual public notice of the filing of petition 1is
given. Arrangements are also made for publication in
appropriate newspaper at least once each week for
four weeks. (see sample notice - petition for
dissolution of City of Akiachak). These tasks would
typically be accomplished within 2 weeks.

STEP 2. Chairman of the LBC sets the formal schedule for the
proceedings. This would occur sometime around the
2nd or 3rd week of publication of the notice of the
filing of the petition.

STEP 3. Deadline for receipt of responsive briefs and written
comments in support of or in opposition to the
petition. This would be determined in Step 2, but
would typically be set for at least 7 weeks following
the distribution and initial publication of the
notice of the filing of the petition.

STEP 4. Deadline for receipt of answering brief from the
petitioners®™ representative in reply to responsive
briefs and written comments. This would be

determined in Step 2, but would typically be set for
2 weeks following the deadline for responsive briefs.

STEP 5. Distribution of draft vreport and recommendation on
the petition by DCRA. This would typically occur 4
weeks fTollowing the deadline for the answering brief.

STEP 6. Deadline for comment on DCPA draft report and
recommendation. Possible public meeting(s) conducted
on the petition by DCRA. These activities would
typically occur 4 weeks following the distribution of

the draft report.
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STEP 7.

STEP 8.

STEP 9.

Distribution of final report and recommendation on
the petition by DCRA. This would typically occur 2
weeks Tfollowing the deadline for comment on the draft

report.

LBC conducts hearing(s) on petition. This would
typically occur 3 weeks following the release of the
final DCRA report. Note: additional public notice of
the hearing would be given prior the hearing.

LBC makes decision on petition. This must occur
within 90 days of the hearing(s), however, the
Commission may make a decision immediately following

the hearing.

QUESTIONS AND COMMENTS CONCERNING THE MATTERS OUTLINED IN THIS
REPORT MAY BE DIRECTED TO:

Dan Bockhorst
Department of Community and Regional Affairs
949 East 36th Avenue, Room 405
Anchorage, Alaska 99508

telephone 561-8586



